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THE  DECISIONS 


OF 


Supreme  Court  of  the  United  States, 


▲T 


JANUARY  TERM,  1847. 


f]    •JAMBS    WOOD,    PUiiitiff    ia    Error, 

▼. 

WILLIAM   A.    UNDERHILL   and   Aiehel    H. 
Gerow,  Defendants. 

Patent  would  be  void  where  letters  on  their  face 
not  explicit  enough  to  enable  one  skUled  in 
similar  art  to  make  composition  patented 
without  experiment— -atatement  of  general 
rule  and  exceptions. 


In  order  to  obtain  a  patent,  the  speclflcatton 
■mat  be  In  such  full,  clear,  and  exact  terms  as  to 
enable  anj  one  skilled  In  the  art  to  which  It  ap- 
pertains to  Gompoond  and  use  the  InTentlon,  wltn- 
OQt  making  any  experiments  of  his  own. 

If  the  patent  be  lor  a  new  coinposltlon  of  mat- 
ter and  no  relative  proportions  of  the  Ingredients 
are  given,  or  they  are  stated  so  amblgooasly  and 
▼sguely  that  no  one  could  use  the  invention  with- 
out first  sacertalnlng,  by  experiment,  the  exact 
Kroportlon  reaulred  to  produce  the  result.  It  would 
B  the  duty  or  the  court  to  declare  the  patent  void. 

But  the  Buffldency  of  the  description  In  patents 
f6r  machines,  or  for  a  new  composition  of  matter, 
where  an/  of  the  Ingredients  do  not  always  possess 
exactly  tha  same  properties  in  the  same  degre^  Is, 
generally,  a  questton  of  fact  to  be  determined  by 
uielury. 

where  a  patent  was  obtained  for  a  new  Im- 
provement In  the  mode  of  making  brick,  tile,  and 
other  ds/  arare,  and  the  process  described  In  the 
specification  waa,  to  mix  pulverised  anthracite 
eoal  with  the  day  before  mouldlna  It,  In  the  pro- 
portion of  three  fourths  of  a  bushel  of  coal  dust 
to  one  thousand  brick,  some  clay  requiring  one 
eighth  more,  and  some  not  exceeding  half  a  bush- 
el, this  degree  of  vagueness  and  uncertainty  was 
not  suflldent  to  justify  the  court  below  ia  de- 
claring  the   patent   void. 

Hie  court  should  have  left  It  to  the  Jury  to  say, 
from  the  evidence  of  persons  skilled  In  the  art, 
whether  the  description  was  clear  and  eiact 
enough  to  enable  such  persons  to  compound  and 
use  the  invention. 

THIS  case  waa  brought  up  by  writ  of  error 
from  the  GIrenit  Court  of  the  United  Statas 
for  the  Southern  District  of  New  York. 

It  appeared  that,  in  the  year  1880,  Wood 
took  out  amended  letters  patttit  for  **»  new  and 
uaeful  improvement  in  the  mode  ol  making 
brick,  tile,  and  other  claj  ware,"  and  filed  the 
following  specification  of  his  invention: 
*%  it  known  that  I,  the  said  James  Wood, 


be 

to 


Hon. — Am  to  patent  law ;  for  what  patenta  will 

ranted,  antf  when   declared  void,   see  notes 
L.  ed.  U.  8.  488;  14  L.  ed.  U.  8.  688:  87 

u.  8t  185:  4CL.  0d,  u.  a.  lomL     •••  "^  *• 


have  invented  a  new  and  vaeful  improvement 
in  the  art  of  manufacturing  bricks  and  tilea. 
Tlie  proeesa  ia  as  foUowa:  Take  of  common 
anthnunte  coal,  unbumt,  *auch  quantity  [*8 
as  will  beat  suit  the  kind  of  clay  to  be  made 
into  brick  or  tile,  and  mix  the  aame,  when  well 
pulverized,  with  the  clay  before  [it]  is  molded ; 
that  clay  which  requires  the  most  burning  will 
require  the  greatest  proportion  of  coal  dust; 
the  exact  proportion,  therefore,  cannot  be  speci- 
fied; but,  in  general,  three  fourths  of  a  bushel 
of  coal  duat  U>  one  thousand  brick  will  be  cor- 
rect. Some  day  may  require  one  eighth  more, 
and  some  not  exceedinff  a  half  bushel.  The 
benefits  resulting  from  this  composition  are  tlie 
saving  of  fuel,  and  the  more  general  diffusion 
of  heat  through  the  kiln,  by  which  the  whcAe 
contenta  are  more  equallv  burned.  If  the  heat 
is  raised  to  high,  the  brick  will  swell,  and  be 
injured  in  their  form.  If  the  heat  ia  too  moder- 
ate, the  eoal  dust  will  be  consumed  before  tha 
desired  effect  is  produced.  Extremes  are  there- 
fore to  be  avoided.  I  claim  as  my  invention 
the  using  of  fine  anthracite  eoal,  or  coal  dust, 
with  day,  for  the  puipoae  of  making  brick  and 
tile  as  aforeaaid,  and  tor  that  only  cuiim  letters 
patent  from  the  United  States. 

"James  Wood. 
'a)ated  9th  November,  1886." 

In  July,  1842,  he  brought  a  auit  againat  the 
defendanta  in  error,  for  a  violatioii  of  tills 
patent. 

And  at  the  trial  the  defendant  objected  to  the 
auffidenoy  of  the  apedfication,  '^Mcaiiae  no  ew* 
tain  proportion  for  the  mixture  ia  pointed  out» 
but  only  that  auek  quantity  of  eoal  muat  ba 
taken  aa  will  beat  audi  tlw  kind  of  dav  to  be 
made  into  briek  or  tUa;  but  that  dav  which  r^ 
quirea  moat  buniiig  wOl  require  the  greateat 
quantity  of  eoal  &et;  tlM  axaet  proportion 
cannot,  tharif(n%  be  nedfled;  but|  m  general, 
three  f ourtha  of  a  banal  of  eoal  duat  to  one 
thouaand  briek  wUl  be  aomet  Soma  elay  mav 
require  one  aightk  moroi  and  aoiM  not  azaeed* 
ing  half  a  buahd;  so  that  tbara  ia  no  fixed  rula 
by  which  the  manuf aetufsr  ean  make  tlie  mix- 
ture, but  that  muat  ba  aaoortained  by  eanari* 
menta  upon  ilia  day;  and  tha  ^i^»«^«g  elkuia 
in  the  apadlleation  ia  only  for  the  abatiaet  m- 
end  prmeipla  of  miziiig  aathradte  eoal  dual 
with  day,  for  the  purpoae  of  maJdng  brielv 
without  any  pmatiaai  nua  aa  tothaprc^portiona, 
whldi  la  too^rama  an4  iiuaiM^aVh  \ft  %qifiqiSfla% 
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court.  The  plMfntiff  excepted;  and  the  verdict 
and  judgment  being  agninst  him,  the  caee  was 
brought  licre  upon  this  exception.    - 

The  cause  was  argued  by  Mr.  Silliman  for 
the  plaintiff  in  error,  and  Mr.  Rowley  for  the 
defendants. 

Mr.  SiUimaa,  for  the  plaintiff  in  error,  made 
the  following  ppints: 

The  plaintiff  insisU— 

1.  That  ha  has  in  his  specification  given  a 
S*]  general  rule  by  which  *every  kind  of  clay 
in«y  be  much  better  burned  than  by  any  pre- 
vious process.  And  that  the  general  propor- 
tions specified  are,  with  soma  exceptions,  the 
very  best  that  can  be  used. 

That  a  patent  may  properly  be  granted  for  a 
bcneticiul  general  rule,  although  there  might 
be  some  oxceptiuns  to  it  not  provided  for. 

2.  That  if  it  is  neceiteary  to  entitle  the  plain- 
tiff to  a  patent  for  a  most  beneficial  invention 
for  burning  clay  of  the  qualities  usually  found, 
that  he  should  also  discover  the  means  of  burn- 
ing, to  best  advantage,  clays  of  qualities  not 
usually  found;  that  his  patent  should  not, 
therefore,  be  deemed  void  on  its  face,  but  he 
should  be  permitted  to  prove  by  persons  con- 
versant with  the  business,  that  they  could  in- 
stantly determine,  on  inftpcction  of  clays  of 
iinconinjon  qualities,  whether  they  required 
much  more  cr  less,  than  the  usual  burning,  and 
Low  much  more  or  less,  so  as  to  regulate  the 
variation  of  proportions  in  such  manner  as  to 
burn  to  the  best  advantage. 

3.  The  plaintiff  should  have  been  permitted 
to  show,  under  his  specification,  by  experts, 
that  any  kind  of  clay  of  which  bricks  can  be 
made,  however  varied  the  qualities,  can  be  bet- 
ter burat  under  his  gmeral  rule  than  by  any 
previous  process;  and  if  such  is  the  faw't,  the 
{fiaintiff  should  be  entitled  to  a  patent  for  the 
discovery,  if  he  had  given  the  general  rule 
only,  and  had  taken  no  notice  of  those  excep- 
tions, in  which  some  uncommon  kinds  of  day 
can  be  best  burned  with  a  greater  or  less  pro- 
portion of  coal  than  that  specified  in  the  gen- 
eral rule. 

4.  The  Judge  in  his  decision  adopts  all  the 
errors  of  the  defendants  objection,  which  states 
that  there  is  no  fixed  rule  by  which  the  manu- 
facturer can  make  the  mixture,  but  that  must 
be  ascertained  by  experiments  upon  the  clay. 
Suppose  this  to  be  so,  and  that  the  inventor 
has  only -furnished  a  guide  by  which  such  ex- 
periments can  be  successfully  made,  and  that 
the  subject,  on  account  of  the  variable  qualities 
of  the  materiala,  does  not  admit  of  greater  cer- 
tainty, and  that  by  the  simplest  and  cheapest 
experiments  the  manufacturer,  in  consequence 
of  the  plaintiff's  invention,  will  be  able  to  bum 
his  bricks  much  better  in  less  than  half  the 
time,  and  at  less  than  halt  the  cost  of  burning, 
hj  any  other*  process,  is  not  the  inventor  en- 
titled to  a  patent  tfor  an  invention  praetieally 
■o  useful? 

The  fact  that  not  a  sinffle  brick  has  for  some 
▼ears  past  been  burned,  except  according  to 
tha  pluntiff's  spedflcation,  is  pretty  good  evi- 
dence thai  the  manufacturers  have  been  able 
to  discover  eome  tiling  from  plaintiff's  specifi- 
cation. 

6.  The  objection,  as  adopted  by  the  court, 

declares  that  the  claiming  clause  in  the  specifl- 

cmtian  Is  uul^  for  the'  ahmtrmat  goueni  principle 


of  mixing  anthracite  roiil  dust  with  clay,  f(4 
the  purpose  of  making  bricks  and  tiles,  with- 
out anv  practical  rule  as  to  the  proportions, 
which  is  too  vague  and  un<*ertuin  to  sustain  a 
patent.  Suppose  this  objei*tiun  true  in  point 
of  fact,  and  that  no  information  had  *been  [*4 
intentionally  suppressed,  and  that  the  qualities 
of  clay  varied  so  much  that  the  proportions 
most  useful  could  only  be  ascertained  by  an 
experiment  on  each  bed  of  clay,  it  luiglit,  never- 
theless, be  a  very  useful  invention,  for  which 
the  inventor  should  be,  in  some  measure,  com- 
pensated by  a  patent.  But  this  part  of  the  ob- 
jection is  not  true  in  fact,  fur  tlie  claiming 
clause  is  of  the  invention  u(  using  fine  anthra- 
cite coal,  or  coal  dust,  with  clay,  for  the  pur- 
pose of  making  briek  and  tile  "as  aforesaid." 
These  words  **as  aforesaid*'  refer  to  the  gen- 
eral rule  of  three  fourths  of  a  bushel  of  coal  for 
a  thousand  bricks,  with  the  exceptious  or  varia- 
tions previously  expressed. 

6.  The  judgment  should  be  reversed  with 
costs,  including  the  costs  in  the  Circuit  Court. 
Mr.  Rowley,  for  the  defendaut  in  error: 
The  patentee's  specification  is  uncertain  and 
insufficient.  It  furnishes  no  rule  for  making 
bricks,  without  the  manufacturer's  first  making 
a  series  of  experiments.  The  most  it  does  is 
to  prescribe  in  about  what  manner  the  trials 
are  to  be  conducted;  which  is  not  enough  to 
sustain  his  patent.  The  King  v.  Arkwright, 
Dav.  Pat.  Csises,  106,  per  Buller,  J.;  Turner  v. 
Winter,  1  Term  R.  600,  per  Asliurst,  J. ;  Boultun 
V.  Bull,  2  H.  Bl.  484,  Buller  J.;  Harmer 
V.  Playne,  11  East,  101,  l^rd  ElUnborough;  The 
King  V.  Wheeler,  2  Barn.  &  Aid.  345,  Abbott, 
Ch.  J.;  Codson  on  Patents,  85;  Lowell  v.  Lewis, 
1  Mason's  R.  182,  Story,  J.;  l^ngdon  v.  De- 
Uroot,  1  Paiue's  IL  203;  Phillips  un  Patents,  83, 
267,  268,  283,  284,  289. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

The  question  presented  in  this  case  is  a  nar* 
row  one,  and  may  be  disposed  of  in  a  few 
words. 

The  plaintiff  claims  that  he  has  invented  a 
new  and  useful  improvement  in  the  art  of  man- 
ufacturing bricks  and  tiles;  and  states  his  in- 
vention to  consist  in  using  fine  anthracite  coal 
or  coal  dust,  with  clay,  for  the  purpose  o^ 
making  brick  or  tile;  and  for  that  only  he 
claims  a  patent.  And  the  only  question  pre- 
sented by  the  record  is,  whether  his  descriptiop 
of  the  relative  proportions  of  coal  dust  and 
clay,  as  given  in  his  specification,  is  up  >n  the 
face  of  it  too  vague  and  uncertain  to  support  a 
patent. 

The  degree  of  certainty  which  the  law  re 
quires  is  set  forth  in  the  act  of  Congress.    The 
specification  must  be  in  such   full,  clear,  an^ 
exact  terms  as  to  enable  any  one  skilled  in  the 
art  to  which  it  appertains  to  compound  and 
use  the  invention;  that  is  to  say,  to  compound 
and  use  it  without  making  any  experiments  ot 
his  own.     In  patents  for  machines  the  sufll 
dency  of  the  description  must,  in  general,  be  a 
question  of  fact  to  be  determined  by  the  Jury 
And  this  must  also  be  the  case  in  composi- 
tions of  matter,  where  any  of  *the  in-   [*9 
gredicnts  mentioned  in  the  spoeification  do  not 
always  possess  exactly  the  same  properties  in 
the  tame  degree. 
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Bat  when  the  tpcdfication  of  a  new  compo- 
•ition  of  matter  gives  only  the  names  of  the 
sabetanoes  which  are  to  be  mixed  together, 
without  stating  anv  relative  proportion,  un- 
doubtedly it  would  be  the  duty  of  the  court  to 
declare  the  patent  to  be  void.  And  the  same 
rule  would  prevail  where  it  was  apparent  that 
the  proportions  were  stated  ambiguously  and 
Taguely.  For  in  such  cases  it  would  be  eW- 
denty  on  the  face  of  the  specification,  that  no 
one  could  use  the  invention  without  first  ascer- 
taining by  experiment  the  exact  proportion  of 
the  different  ingredients  requirea  to  produce 
the  result  intended  to  be  obtained.  And  if  the 
•pecification  before  us  was  liable  to  idther  of 
these  objections  the  patent  would  be  void,  and 
the  instruction  given  by  the  Circuit  Oourt  un- 
doubtedly right. 

But  we  do  not  think  this  degree  of  vague- 
ness and  uncertainty  exists.  The  patentee 
gives  a  certain  proportion  as  a  general  rule; 
that  is,  three  fourths  of  a  bushel  of  coal  dust  to 
one  thousand  bricks.  It  is  true  he  also  states 
that  day  which  requires  the  most  burning  will 
require  the  greatest  proportion  of  coal  dust, 
and  that  some  clay  may  require  one  eighth 
more  than  the  proportions  given,  and  some  not 
more  than  half  a  bushel  inst^d  of  three  fourths. 
The  two  last  mentioned  proportions  may, 
however,  be  iustly  considered  as  exceptions  to 
the  rule  he  has  stated;  and  as  appkcable  to 
those  eases  only  where  the  clay  has  some  pe- 
euliuity,  and  differs  in  quality  from  that  or- 
dinarily employed  in  making  bricks.  Indeed, 
in  most  compositions  of  matter,  some  small 
difference  in  the  proportions  must  occasionally 
be  required,  since  the  ingredients  proposed  to 
be  compounded  must  sometimes  be  in  some  de- 
gree superior  or  inferior  to  those  most  com- 
monly used.  In  this  case,  however,  the  gen- 
eral rule  is  given  with  entire  exactness  in  its 
terms;  and  the  notice  of  the  variations,  men- 
tioned in  the  specification,  would  seem  to  be 
designed  to  guard  the  brick  maker  against  mis- 
takes, into  which  he  might  fall  if  his  clay  was 
more  or  leas  hard  to  bum  than  the  kind  ordi- 
narily employed  in  the  manufacture. 

It  may  be,  indeed,  that  the  qualities  of  elay 
generally  differ  so  widely  that  the  specification 
of  the  proportions  stated  in  this  case  is  of  no 
value;  and  that  the  improvement  cannot  be 
used  with  advantage  in  any  case,  or  with  any 
clay,  without  first  ascertaining  by  experiment 
the  proportion  to  be  employed.  If  that  be  the 
ease,  then  the  invention  is  not  patentable. 
Because,  by  the  terms  of  the  Act  of  Congress, 
the  inventor  is  not  entitled  to  a  patent  unless 
his  description  is  so  full,  clear,  and  exact  as  to 
enable  anyone  skilled  in  the  art  to  compound 
and  use  it.  And  if,  from  the  nature  and  char- 
acter of  the  ingredients  to  be  used,  they  are 
not  susceptible  of  such  exact  description,  the 
inventor  m  not  entitled  to  a  patent.  But  this 
does  not  appear  to  be  the  case  on  the  face  of 
this  specification.  And  whether  the  fact  is  so 
•*]  or  not  is  a  question  to  be  decided  *by  a 
Jury,  upon  the  evidence  of  persons  skilled  in 
the  art  to  which  the  patent  appertains. 

The  Circuit  Court,  therefore,  erred  in  in- 
structing the  Jurr  that  the  specification  was  too 
vague  and  uncertain  to  support  the  patent,  and 
its  judgment  must  be  ravened. 


Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  united  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudsed  by  this  court,  that  the  Judgment 
of  the  said  Circuit  Court  in  tliis  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  herebv  re- 
manded to  the  said  Cireuit  Court,  with  mree* 
tions  to  award  a  venire  facias  ds  novo. 


I 


8TBPHSN  8EWALL,  Appe!lant» 

v. 
HENRY  V.  CHAMBERLAIN. 

Appeal— dismissal — amount  in  dispute. 

Where  the  praver  of  a  Mil  In  eooity  shows  that 
the  demand  of  the  complainant  Is  susceptible  of 
definite  computation,  sua  that  there  can  be  no  re* 
covery  over  the  sum  of  two  thousand  dollars,  the 
appeal  to  this  court  will  he  dismissed,  oa  motion, 
for  want  of  Jurisdiction. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Alabama,  sitting  as  a  court  of  equity. 
The  facts  in  the  case  are  sufficiently  set 
forth  in  the  opinion  of  the  court. 

Mr.  Dargaa  moved  to  dismiss  the  appeal 
for  want  A  jurisdiction. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  cause  having  been  regularly  docketed, 
the.  appellee  now  moves  the  court  to  dismiss 
the  appeal,  on  the  ground  that  the  amount  in 
controversy  is  not  larse  enoush  to  brinff  the 
case  within  the  appelwte  Jurisdiction  ox  the 
Supreme  Court. 

We  have  examined  the  record  and  find  it  to 
be  so.  By  the  averments  in  the  complainant's 
bill,  it  seems  that  the  subject  matter  in  con- 
troversy between  himself  and  the  defendant  re- 
lates to  the  foreclosure  of  a  mortgage  given  to 
the  complainant  by  one  Stephen  Obandler, 
upon  a  lot  of  land  in  the  city  of  Mobile,  to  se- 
cure the  payment  of  a  promissory  note  made 
by  Chanmer  in  his  favor,  bearing  date  6th 
August,  1824,  for  $480,  payable  on  the  first  of 
Msjch  thereafter,  which  was  not  paid  at  ma- 
turity, for  the  collection  of  whien  the  com- 
plainant made  the  defendant  his  attorney  and 
agent;  also  to  the  purchase  of  the  premises, 
under  a  decree  for  *its  sale,  by  the  defend-  [*7 
ant,  for  one  hundred  and  fifty  doUara.  The 
decree  of  foreclosure  was  for  the  sum  of  six 
hundred  and  twenty  dollars  ninety-one  cents, 
and  the  complainant  avers  that  the  lot  was  a 
valid  and  sufficient  security  for  the  payment  of 
his  debt 

After  settinff  out  all  the  dreumstanees  of  bin 
case,  and  specially  interrogating  the  defendant^ 
the  complainant's  prayer  is,  that  the  matter 

Nora. — As  to  jurisdiction  of  Bupreme  Court  of 
United  States,  dependent  oa  amooatv  see  note  Is 
7  L.  ed.  iTb.  m. 


SuFUMB  OotFR  or  *Ba  Umns  StAm. 


1S4T 


nwr  b»*'nfanfld 


>  ■  nuat«r,  to  eomput«  uid 
tonad  due  tout  orator  bf 
daeraa,  witb  tba  fntarest  then' 


WM  sold  and  eomjed  bj  tba  dafandutt  to  ana 
eamual  P.  Bullud  (who  ta  admittad  hj  tha 
wnpUlnant  to  ba  a  bona  Ada  pimhaMr  of  tlM 
lot  tma  tha  defandant,  wUbout  anj  aotlea  of 
tba  oomplaiaant'a  aaultjr).  and  tbat  tba  dafand- 
ant  may  ba  daeraad  to  paj,  dtbar  tha  anonat 
d  tka  laid  daoraa  of  foiwdoaur^  and  intaraat 
an  tba  valu*  of  said  lot  of  land,  or  tba  amoant 
raceived  hy  tba  dafmdant  from  tha  aalo  to  Bill- 
iard, il  the  lama  wera  cold  (or  its  fair  and  full 
valua,  witb  all  the  proflta  and  Incrcaaa  dnoe 
made  bj  the  uae  of  the  monaj,  or  legal  Interatt 
thereon,  without  anj  deduction  of  eonunlialoni 
for  agancT." 

Frwi  tola  praTar,  tba  eomplainant'a  demand 
ta  auaeaptlble  of  definite  computation,  and  as 
hla  raeovarj  could  not  ba  extaadad  to  an 
amount  abOTa  bis  first  or  altamatlTe  pray er,  if 
tha  raeoverr  in  either  ease  muat  t>a  below  the 
Bum  of  two  thousand  dollan,  aa  it  would  have 
to  be  upon  hie  own  showing,  this  court  cannot 
have  appellata  Jurltdietion  of  the  cause. 

We  shall  direct  tha  dismission  of  the  appaaL 

Ordv. 

nia  causa  eama  on  to  ba  heard  on  the  tnui- 
aeript  of  tha  raoord  from  tba  drcnlt  Ooart  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  connaal;  on  con- 
aldaration  wliereof,  and  It  af peering  to  tba 
court  bera  that  tha  matter  In  mspute  does  not 
•SCMd  the  sum  or  value  of  two  thousand  dol- 
lars, exclusive  of  coats,  it  is,  therefore,  now 
here  ordered  and  decreed  bj  this  court,  tbat 
*  'le,  and  the  same  is  he  ' 
i  want  of  JuiisdlctioB. 


ir.  and  J.  DICK  ASD  OOHFANT 
HARDIN  D.'bUNNBI& 


>ald  then  be  Imn 


.  of  tba  Unitad  Statw 


Waalaslppl,  on  a  earttfleate  of  divlrion  ta  opl» 
ion  between  tbe  judBee  thereof. 

Tha  only  qneation  Involvml  waa  the  coitetrne- 
tlon  of  a  part  of  the  SOth  seetlon  of  tha  Judid- 
ary  Act  of  ITS*,  1  SUtutea  at  Large,  88,  which 
part  ia  as  foUowa.  After  ptorlmng  (or  tail- 
ing tbe  tostimony  of  persona  "who  shall  live 
It  a  greater  diatanoa  from  the  place  of  trial 
than  ona  hundred  mlias,"  tha  section  proceeds 
thust  "Provided,  that  a  notification  from  the 
magietrate,  before  whom  the  depoeition  Is  to  be 
taken,  to  the  advaree  party  to  m  present  at  tbe 
taking  of  tba  aamo,  niA  to  put  Interrogatories, 
If  lie  ulnk  fit,  be  llrst  made  out  and  aerved  on 
the  adverse  party,  or  fals  attorney,  aa  either 
may  be  nearest,  if  altbar  Is  wltliin  one  hundred 
milea  of  tbe  place  of  tuch  caption,  allowing 
time  for  their  attendance  after  notified,  not  leaa 
than  at  tba  rate  of  one  day,  Sundays  exclusive, 
for  every  twenty  miles'  traveL" 

On  the  trial  of  the  cause.  In  June,  183S,  the 
plaintUTs  counsel  ofl^ered  In  evldonco  a  deposi- 
tion, attached  to  which  wsa  a  certUeata  b 
these  words,  vis.: 

''iind  I,  tha  said  Paul   Bertus,   raeordar  of 


lives  at  New  Orleans  aforesaid,  ■  greater  dis- 
tance than  one  hundred  miles  from  Jaeksoa, 
tha  place  of  trial  of  the  suit  or  matter  of  con- 
troversy aforesaid,  and  I  caused  oo  notlfioatloa 
of  the  time  and  place  o(  the  taking  of  saU 
deposition    to    l>e   made    out   and    served    i 


his  counsel  live  within 
h«  place  of  ;;aption  to 
this  deposition,  being  the  place  where  the  earns 
ia  taken;  and  I  do  further  oerUfy,  that  the 
deposition  was  taken  down  by  the  witness,  and 
signed  by  him  In  my  presenco,  after  being  duly 
sworn;  and  I  do  further  certify,  tbat  I  am  not 
of  counsel  or  attorney  to  either  of  tbe  partiee 
aforeeaid,  or  Interested  in  the  event  of  the 
cause  or  controveray  aforesaid. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal,  tlio  day  and  year  first  before 

(Seal.]  (Signed)  "Paul  Bertus, 

'Xerarder  No.  1,  Mayor  pro  tern." 
■And  thereupon  s  motion  was  made  by  (*9 
the  defendant'a  counsel  to  exclude  the  deposi- 
tion, on  tha  ground  "that  the  commissioner 
taking  said  deposition  did  not  certify  tbat 
neither  the  said  defendant  or  his  attorney  was 
within  one  hundred  miles  of  New  Ch'leana,  the 
ptaca  of  taking  tbe  deposition,  at  the  time  of 
taking  the  ■ " 


fiadS)! 


led  to  tha  Supreme  Court  of  the  United  Stataai 
which  is  done  accordingly. 

Hr.   Bibt),  counaal  ^r  tha   defendant,  sub- 
mitted the  ease  to  the  court. 


Hr.  Justice  HcLaaa  dellverad  the  opinion  of 
from  tbe  drenlt  Court    the  court: 

lor  a»  Diatrict  at       Tba  only  point  lalaad  ta  tUa  case  ia,  whatbei 
HiwHaca  ft 


tiM  eotiflemto  of  tbe  offleer  wbo  took  tha  dep- 
osition objected  to  is  Rumcient.    He  aUtea  thai  THE  UKTTED  STATES,  AppeUanta. 
ha  did  not  give  the  defendmjit  Ruiui«t>,  nor  his  v, 
eoiinsel.   notice,   ••    neither   IWed    within   one  .nowTm  t  •nmm.-r   n         *        *  ™.     i      i 
hundred  mileTot  the  pUco  if  hen  the  depoei-  ^^^^  l^^''^' F'^^^.'^l^^'^  ^*" 
Uon  wu  taken.  TU.  niy  be  tme,  it  U  kUSged,  *£?;  ^'"  Pol^d-  HftaoRb  M»nR  Kerih»w, 
ud  yet  one  or  both  of  them  mlriit  bare  ^n  '"f"  <"  J*™"*  Kerebaw,  et  Mi. 
la  New  Orleane,  or  near  to  it,  at  the  date  of  the  -_.   .  .           .       ...              ^,. 

avtideate.  Spaniah  grant  void  (or  uncertainty. 
Tbe  law  reqnlrea  that  a  '^otico  ihall  be  made 

out  and  eerved  on  the  adverse  party  or  his  at-    , _^ _^   __^ 

tomej,  a*  either  may  be  nearest,  if  either  is    upon  ttia  river  Bt  iobo^.     ..  ...  ._„.. 

within  one  hundred  inilei  of  the  place  of  socb  P.'"'?,  •*",?',!"'   "".  »«'"'l™'   *''S''?le«   S" 

,: a  _..      -..      _n;         ..1.1    _  iV.  J :.i '"*  Object  ol  tbe  snntee  wai  to  estsbllBh  macbln- 

eeption,    etc    The  olficer  taking  the  deposition  ^j   |o  [^  prapelled  bj  water  power. 

Is  pTGBiimed  to  know  the  residence  of  the  party  Tbe  rlvtr  Bt  John's  meanden  so  maeb  that  It 

entitled  to  notice,  as  the  person  at  whose  in-  ".""'■.E'"''!*''  "^^  ""■  ^'"'^7  ™""^    ,''■''•  ""•' 

stance  the  deposition  is  taken  is  bound  to  com-  Sl!ftSic"';?t'b"'L  mrh'p" prletTi. "ft^a;  e^ 

uunicate  that  fact  to  liim.     But  beyond  this,  itoint. 

he  cannot  be  presumed  to  know  or  required  to  ?!"■   to?""' on, ,=»>"«> t   be   dlstfosulsbed   from 

••rilfn      If    i.r  tt._  «nrH.  ,.f  tka  •«»   t-  n»t(  vsrlouB   otben   wbicb   bsTS   besu   broueht   before 

wrtify      If    In  the  worde  of  the  act.  he  certi-  this   ewirL    Tbe   lead   gnnted    wss   not    strered 

Bee    that  the  adverse  party  or  his  attorney  is  from   tbe  kins's  domain.     It  rvmalned  a   Bostlas 

■ot  within  one  hundred  miles,"  he  Is  presumed  prant,  not  reeonlicd  b?  «ie  Koveniment  of  Bpsln 

•o  to  state  from  the  known  fact  that  the  reai-  S;'".JS.£SiS"^'^,Xli2sl' tlUs^Jo'^^^iptSS 

dence  of  neither  is  within  the  distance  specified,  parcel  of  land. 

If  the  party  or  his  counsel  live  within  the  hun-  "or  U  the  grant  In  thU  caa«  aided  bj  two  nf 

d«d  »ii«, .  ..11,.  wt  .t  hi.  ™a«»,  would  K!,',jr,r.a".'S'.'.''b."s  s;  ."■»..' «°i".'is 

be  good.  Tbe  Brst   must   bave   bees    flctltloua,    not  actually 

Where   the  party  entitled   to  a  notice   lives  made  upon   Um  grouna.  but   merelj   upon   oiper; 

nore  than  one  hundred   miles  from  the  place  '"VX^TIS^h^A'rol'ft^i'fl  ISalf  rfbgr,« 

where  the  deposition  is   taken,  and  the  officer  alone    could    act    upon    these    Incipient    lilies.     Bj 

•o  certifies,  it  would  be  sufficient,  although  it  'hat  act  power  was  given  to  tbe  court  to  pasa  a 

mislit  be  proved  that  such  party  was  within  J^d™  ^SdarleV^uW  ^"Vo'!,'?d."Va"lli''tbrp^ 

the  distance  specified  at  the  time.  If  the  fact  ent  case,  this  eanuot  be  done, 
were  unknown  to  the  officer  aad  the  person  in 

whose  betislf  the  deposition  was  taken.      The  _,_,„ 

eertiflcate  may  be  controverted  by  parol  proof.  T"l^  *"  "  'P?^  *^  t*"  Supenor  Court 

especially  In  regard  to  the  facts  stated,  of  which  ■•-   "*   East  Flonda,   under  the   following  oir- 

the  magistrate  is  not  supposed  to  have  official  oumstanoea: 

knowledge.     And   if   it   were   made   to   appear  ,   On  the  10th  of  November,  1817,  James  Dar- 
that  the  person  entitled  to  notice  did  not  Uve  '"?  presented  the  following  petition  tA  Got- 
one  hundred  miles  from  the  place  of  the  cap-  """"■  Coppinger: 
tion  of  the  dppositioB,  or  if  he  were  known  to  To  his  Excellency  the  Govemori 
the  magistrate  or  the  party  to  be  temporarily  .   1*0"  J^nj^s  Darley,  a  native  of  Great  Brit- 
within  that  distance,  where  a  notice  might  be  ""•   '"*'*  "^  respect  due  to  your  eicellency, 
•erved  on  him,  though  his  residence  might  be  '^J''  '"■■'  »■»''  f^^  view  of  settling  himself  Id 
more  than  one  hundred  miles  distant,  without  ,*.'"t,P"*''"="  "V""®^  '*""  pi^tection  of   [•!! 
a  notiee,  the  proceeding  would  be  irregutar  and  "'•  CathoUc  Majesty,  knowing  the  very  great 
tbe  deposition  inadmissible.  advantages  that  would  result  to  the  eommeroa 
10»]     'Upon  the  whole,  we  think  the  oertifl-  "^  "  '""°  ^^o  article  of  lumber,  if  machinery 
Mte    under    consideration    was    sufficient,   and  '"^  sawing  is  erected,  tor  sawing  for  the  con- 
that  the  deposition,  on  the  ground  stated,  ought  sumptiwi  of  the  province,  as   well  as   (or  ex- 
aot  to  be  overruled.  portation;  and  wishing  to  dedicate  his  atten- 
tion and  funds  to  this  object,  whenever  he  may 
be  in  poBBCBsion  of  the  necessary  right,  he  aski 
Qffyg,  and  supplicate*  your  excellency  will  be  pleased 
to   grant   to  him   from  this  time,  in  aMolute 
property,  aii  miles  square  of  land,  at  the  place 
TWi  cause  eame  on  to  be  heard  on  the  tran-  <»"ed  Dunn's  r*ke,  upon  the  river  St.  John's, 
•eript  of  the  record  from  the  Circuit  Court  of  '<"■  **>"  purpose  aforesaid  of  establishing  said 
tbe  United  SUtes  for  the  Southern  District  of  machinery;    which    favor    he    hopes    to    merit 
Mississippi,  and  on  the  point  and  question  on  tnm  the  justice  of  your  eicellency.     St.  Au- 
whieh    the    iudges   of   the   said   Circuit   Court  guatme,  Florida,  10th  of  November,  1817." 
vere  opposed  in  opinion,  and  which  was  car-  To  which  the  following  response  was  (Itmi 
tifled  to  this  court  for  its  opinion,  SKreeably  to  ^^ 
the  act  of  Congress  in  such  case  made  and  pro-  Docroa. 
Tided,  and  was  argued  by  counsel;  on  eonaider-  „„.     ,                   .    ,      .  „ 
ation  whereof,  it  is  the  opinion  of  this  court  St.  Augustine,  lOth  of  November.  1817. 
that  the  certificate  under  consideration  waa  suf.  "Taking   Into  consideration   the   benefit  and 
fldent,  and  that  the  deposition,  on  the  ground  utility  which  ought  to  result  to  the  lmpro»e- 
■tated,  ought  not  to  be  overruled.    Whereupon,  —        —                        ■   ■ 

" "  -zJir  !:i"t  s'  fi'^'i  "^  " ""  .«2rs-;;i.s  s?m  s."::!.'s'.vs"«: 

M  certified  to  the  said  Circuit  Court.  g.  42a.                      ^^ 
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ment  of  this  province  by  what  the  petitioner 
proposes,  there  are  granted  to  him  in  absolute 
property,  the  six  nules  square  of  land  which 
he  solicits  for  said  water  saw-mill,  and  that  it 
may  be  effected,  let  there  be  issued  to  him, 
from  the  secretary's  office,  a  certified  copy  of 
this  petition  and  decree,  which  will  serve  him 
as  title  ia  form.  Ooppinger/' 


9» 


On  the  2lst  of  December,  1817,  George 
Clarke,  the  Surveyor-General,  gave  the  follow- 
ing certificate  of  survey,  accompanied  by  a 
plats 

*%  Don  George  Clarke,  captain  of  the  North- 
em  District  of  East  Florida,  and  by  the  gov- 
ernment thereof  appointed  Survevor-General  of 
said  province,  do  certify  that  I  nave  surveyed 
and  delineatcMl  for  Santiago  Darley  a  souare 
of  six  miles  of  land,  equal  to  twenty-three 
thousand  and  four  acres,  on  the  west  part  of 
Dunn's  Lake,  contiguous  to  the  waters  thereof, 
in  its  upper  part,  which  lands  were  granted  to 
him  by  the  government  on  the  10th  of  Novem- 
ber of  the  present  year.  Said  tract  is  conform- 
able to  the  following  plat,  and  to  the  copy 
thereof,  which  I  keep.  Northern  District,  21st 
December,  1817." 

On  the  22d  of  May,  1819,  the  mntee  filed  his 
petition  to  the  Superior  Court  of  Florida,  pray- 
ing confirmation. 

On  the  12th  of  September,  1820,  tbe  I^strict 
Attorney  of  the  United  States,  Thomas  Doug- 
las, answered  the  above  petition,  denied  gener- 
ally the  matters  and  things  stated  in  it,  of 
which  he  required  proof,  averred  that  the 
grant,  if  made,  was  in  violation  of  the  laws  of 
Spain,  and  that  the  governor  had  no  power  to 
make  it;  and  that  if  made  at  all,  it  was  made 
12*]  after  the  24th  of  January,  1818,  *and 
antedated;  that  grants  for  speculation  were 
contrary  to  the  policy  of  Spain,  and  void;  that 
the  grant,  if  maae,  was  upon  the  condition  that 
Darley  would  build  a  saw-mill,  which  he  had 
not  done;  that  the  grant  conferred  no  right  to 
the  soil,  but  only  a  right  to  cut  pine  trees  for 
the  use  of  the  mill,  and  averred  that  Darley 
waa  not  a  subject  of  the  King  of  Spain  at  the 
date  of  the  supposed  grant,  which  circumstance, 
of  itself,  rendered  the  grant  null  and  void. 

On  the  26th  of  May,  1830,  Congress  passed 
an  act,  the  fourth  section  of  which  enacted  as 
follows: 

"That  all  the  remaining  claims  which  haTs 
been  presented  according  to  law,  and  not  final- 
ly acted  upon,  shall  be  adjudicated  and  finally 
settled,  upon  the  same  conditions,  restrictions, 
and  limitations,  in  every  respect,  as  are  pre- 
scribed by  the  Act  of  Congress  approved  28d 
May,  1828." 

On  the  4th  of  January,  1834,  the  will  of 
Darley  was  admitted  to  probate  (he  having  died 
at  some  prior  time  which  the  record  does  not 
state),  and  letters  testamentary  were  granted 
to  Charles  Lawton  as  executor. 

On  the  23d  of  July,  1834,  the  claimant's 
death  was  suggested,  and  the  cause  ordered  to 
proceed  in  the  name  of  Charles  Lawton,  ex- 
^utor. 

On  the  20th  of  July,  1834,  Charles  Lawton 
filed  a  bill  of  revivor  on  behalf  of  himself  and 
the  unknown  heirs  and  devisees  of  the  de- 
eeased. 

Oa  the  26th  of  August,  1834,  the  attorney  of 


the  United  States  answered  the  bill  of  revivor, 
denying  the  right  of  Lawton  to  revive  the  suit, 
either  for  himself  as  executor,  or  on  behalf  of 
the  unknown  heirs  and  devisees. 

On  the  16th  of  June,  1841,  a  bill  of  reviyor 
was  filed  on  behalf  of  Joseph  Lawton,  executor 
of  Martha  Pollard,  the  widow  of  Jonathan 
Pollard,  late  of  England,  deceased;  of  James 
Kershaw  and  Hannui  Maria  Pollard,  his  wife; 
of  Robert  Mutrie  and  Sarah  Pollard,  his  vrife; 
of  William  Pollard  and  James  Pollard,  all  of 
England,  children  of  Martha  Pollard,  and  heirs 
and  legatees  of  James  Darley,  deceased. 

On  the  10th  of  July,  1841,  the  District  At- 
torney of  the  United  States  filed  his  answer  ia 
the  nature  of  a  general  replication,  and  on  the 
17th  of  July  the  cause  came  up  for  hearing. 

On  the  13th  of  September,  1841,  the  court 
pronounced  a  decree,  from  which  the  following 
IS  an  extract: 

''Without  recapitulating  the  other  proofs  io 
the  cause,  it  is  sufRdent  for  the  present  to  say, 
that  the  claimants  have  made  out  a  case,  which 
entitles  them  to  a  confirmation  of  the  title  of 
the  land  granted,  provided  the  identity  of  the 
land  specified  in  the  grant  is  such  as  to  warrant 
a  decree  of  confirmation;  or,  in  other  words,  if 
*the  description  of  the  land,  as  contained  [*13 
in  the  grant,  is  such  that  the  land  intended  can 
be  identified,  located,  and  laid  down  by  actual 
survey,  according  to  the  calls  and  manifost  in- 
tention of  the  grant. 

'The  claimants  have  put  fai  evidence  a  sur- 
vey of  a  tract  of  land,  made  by  George  J.  F. 
Clarke  (formerly  the  Spanish  Surveyor-General 
of  East  Florida),  bearing  date  the  twenty-first 
dsy  of  December,  1817,  and  which,  with  the 
plat  accompanying  it,  purports  to  be  a  survey 
and  plat  of  the  land  m  question.  But  there 
are  objections  to  this  survey  of  such  a  nature 
as  to  make  it  improper  that  an  absolute  decree 
should  be  made  for  the  land  therein  described. 

"First,  it  does  not  follow  the  calls  of  the 
grant,  even  if  they  can  be  followed  at  all;  the 
grant  is  for  the  place  called  Dunn's  Lake,  'on 
the  river  St.  John's.'  There  is  as  vet  no  proof 
that  there  is  such  a  place  'on  the  river  St. 
John's;'  but  taking  it  for  granted  that  there  is 
such  a  place,  which  may  be  found,  this  survey 
does  not  appear  to  be  at  that  place;  it  is  not 
'on  the  river  St.  John's'  at  all. 

"The  location,  it  is  true,  appears  to  be  on 
the  west  side  of  Dunn's  Lake,  and  'contiguous 
to  the  waters  thereof  in  its  upper  part.'  In  the 
absence  of  any  proof  as  to  the  geography  of 
the  country,  if  it  should  be  said  that  the  court 
should  take  notice  of  the  maps  of  the  surveyed 
part  of  the  territory,  as  published  from  the 
land  oflice,  it  will  be  remarked  that  the  maps 
of  the  country  show  that  a  lake,  called  Dunn's 
Lake,  does  connect  itself  with  the  St.  John's; 
but  it  will  also  appear  that  a  square  of  six 
miles,  bounded  on  tne  east  by  the  upper  end 
of  the  lake,  will  not  extend  to  the  river  St. 
John's;  and  if  it  was  the  intention  of  the  grant 
that  the  lands  should  lie  'upon  the  river  St. 
John's,'  such  a  location  as  is  set  forth  in  the 
plat  and  survey  must  of  course  be  rejected. 

"Whether  the  point  of  junction  between  the 
lake  and  the  river  is  'the  place'  alluded  to  in 
the  grant,  it  is  not  necessary  now  to  determine 
(nor  in  fact  can  that  point  be  determined  with- 
out fuxthei  PTOoi^  *,  but  U  Vi  U  ilMX%,  cl«axl^ 
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the  survey  offered  is  not  a  survey  or  plat  of 
the  land  granted. 

"Second.  The  survey  and  plat  are  materi- 
ally defective  in  other  particulars.  There  is 
no  well  defined  comer,  or  permanent  monu- 
ment, mark,  or  boundary,  which  is  known  and 
established,  or  which  can  be  found  as  a  start- 
ing point.  The  plat  shows  that  the  first  comer 
is  a  stake  in  the  swamp,  near  the  margin  of  the 
lake,  but  whereabouts  in  the  swamp,  or  how  far 
from  the  head  or  the  foot  of  the  lake,  does  not  ap- 
pear; and  all  the  other  corners  are  represented  to 
be  stakes,  but  without  marks,  and  their  location 
entirely  undefined;  and  the  survey  docs  not 
purpoit  that  the  lines  were  ever  run  or  marked; 
and  e«ren  if  it  was  conceded  that  stakes  were 
set  at  the  four  corners  of  a  tract  six  miles 
square,  in  that  part  of  the  country,  in  1817,  it 
eould  hardly  be  supposed  that  at  this  time 
14*]  *they  would  furnish  any  aid  to  the  person 
who  should  attempt  to  find  the  tract;  but  the 
eourt  cannot  disregard  the  suggestion  which 
has  been  repeatedly  made  in  these  land  cases, 
with  reference  to  Clarke's  surveys,  viz:  that 
they  were  not  made  in  fsLct  upon  the  land,  but 
merely  delineated  on  paper,  particularly  where 
that  suggestion  is  strengthened  by  the  internal 
evidence  afforded  by  the  survey  itself.  This 
plat  and  survey  bill  might  easily  have  been 
made  by  Mr.  Clarke  without  his  ever  seeing 
the  land,  and  in  the  absence  of  any  proof  to 
show  that  any  one  comer,  line,  or  mark,  or 
boundary  of  this  tract  is  now  extant,  or  can  be 
found,  it  would  be  very  improper  to  confirm 
this  survey. 

'^t  must  not  be  overlooked  in  the  decision 
of  these  land  cases,  that  although  the  equity 
and  justice  of  the  claim,  or  the  validity  of  the 
grant  aJleged,  is  of  primai^  importance,  and 
the  first  thing  to  be  ascertained,  yet  the  exact 
location  and  boundaries  of  the  tract  in  question 
are  equally  important,  not  only  to  the  United 
States,  but  to  the  claimant;  and  it  was  one  of 
the  principal  objects  that  the  government  had 
in  view,  in  confiding  the  adjustment  of  these 
claims  to  this  court,  by  the  Act  of  1828  and 
1830,  that  the  extent,  location,  and  boundaries 
of  such  grants  as  were  found  to  be  valid 
might  be  clearly  ascertained,  and  fully  and 
finally  adjusted  between  the  claimants  and  the 
government,  so  that  the  grants  found  to  be 
valid  might,  with  precision  and  accuracy,  be 
severed  from  the  remainder  of  the  public  do- 
main, and  that  the  proper  officers  of  the  gov- 
ernment might  know  what  lands  belonged  to 
the  United  States,  and  what  might  and  could 
aafelT  be  sold  b^  them. 

'^his  waa  all  important  to  the  correct  oper- 
ations of  the  land  office,  and  of  deep  concern 
to  the  claimants,  and  bv  the  act  of  Congress 
the  decree  of  this  court  is  made  final  and  con- 
clusive upon  the  parties,  unless  appealed  from. 
To  make  a  decree,  therefore,  which  merely  set- 
tles the  right  of  the  claimant  to  a  certain  auan- 
tity  of  land  in  a  certain  neighborhood,  or 
section  of  the  country,  without  clearly  defin- 
ing the  locality,  extent,  and  boundaries  of  such 
land,  by  proper  and  known  or  permanent  land- 
marks and  monuments,  would  seem  to  be  a 
very  incomplete  fulfillment  of  the  provisions 
of  the  statute,  and  to  fail  far  short  of  the  ob- 
jeeta  of  tbe  law.  The  surveys  of  these  grants 
ibaald  bm  maeurmtB,  mad  deoaitd  by  permanent 
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comers,  and  the  intersection  of  the  lines  of  the 
tract  with  the  lines  of  the  government  burveys 
should  be  clearly  and  accurately  shown;  or 
where  this  is  not  entirely  practicable,  some  one 
or  more  of  the  comers  of  the  tract  or  erant 
should  be  clearly  defined  by  a  permanent  laud- 
mark  or  monument,  and  its  course  and  distance 
from  some  comer  of  the  public  surveys  aocu* 
rately  given,  so  that  the  lines  of  the  tract  may 
be  seen  therefrom  without  any  difficulty. 

"In  this  case,  it  may  be  that  the  survey 
was  actually  made,  and  that  further  proots 
may  show  that  the  lines  and  corners  are  now 
to  *bc  found,  and  that  it  is  clearly  within  [*I5 
the  calls  of  the  grant;  but  if,  on  the  other 
hand,  it  should  appear  that  no  survey  waa 
made,  or  that  no  comers  or  boundaries  can  be 
found,  or,  being  found,  that  they  are  not  within 
the  calls  of  the  grant,  then  it  is  a  proper  case 
for  a  survey  before  final  decree,  and  one  should 
be  made;  provided,  upon  proofs  to  be  made 
respecting  the  region  of  country  in  which  the 
grant  is  claimed,  'the  place'  designated  in  the 
grant  can  be  found  and  identifi^;  but  if,  on 
the  contrary,  it  should  appear  that  the  place 
mentioned  m  the  grant  cannot  be  found,  asd 
that  the  description  is  too  indefinite  for  a  sur- 
vey to  be  made,  that  tbe  description  lacks  iden- 
tity, or  ascertainable  locality,  then  of  eouree 
the  grant  must  be  declared  void  for  want  of 
identity,  and  the  claimants  take  nothing  by 
their  concession.  Forbes's  ease,  16  Peters,  184, 
185;  Arredondo's  case,  4  Peters,  1191;  Bueyk's 
case,  16  Peters,  228. 

"With  a  view,  therefore,  of  «iabllng  the 
claimants  to  produce  further  proofs  on  theee 
points,  and  to  identify  and  locate  the  luid 
claimed  by  actual  survey,  or  otherwise,  tbe 
decree  must  be  suspended  or  postponed,  and 
the  cause  continued. 

"J.  H.  Broneon,  Judge." 

On  the  13th  of  November,  1841,  the  eviaenoe 
of  Maurido  Sanchez,  Joseph  S.  Sazkches,  aii4 
John  M.  Fontane  was  filed,  in  addition  to  that 
of  Antonio  Alvarez,  all  of  which  is  as  follows: 

Testimony  of  i^tonio  Alvarez,  a  witness 
produced,  sworn,  and  examined  on  the  part  of 
the  claimants. 

Witness  says,  I  am  keeper  of  the  publle 
archives  of  East  Florida;  a  certificate,  with 
the  name  of  Thomas  de  Aguilar  signed  to  it, 
being  shown  to  witness,  he  says,  'this  docu- 
ment was  transferred  to  my  ofDce  by  the  land 
commissioners.  It  is  in  the  handwriting  of 
Thomas  de  Aguilar,  and  is  signed  by  him.  The 
certified  copy  here  produced  and  filed  in  this 
cause  (by  me  certified)  is  a  true  copy  of  this 
paper.  This  certificate  of  Aguilar  came  into 
my  office  in  1820,  or  early  in  1830.  This  claim 
of  Darley  was  filed  before  the  board  of  land 
commissioners,  29th  November,  1823.  The 
plat  and  survey,  it  appears,  were  filed  with  the 
commissioners  on  that  day.  I  was  in  the  sec- 
retary's office  here  in  1817.  The  paper  which 
we  used  was  from  Havana;  we  usually  got  our 
paper  there;  never  got  American  paper  that  I 
remember.  The  inhabitants  here  were  in  the 
habit  of  using  American,  or  English,  or  Span- 
ish paper.  Paper  imported  from  the  United 
States  was  common  in  those  days." 

Being  cross-examined,  witness  says  the  paper 
on  which  the  AguUar  ceTt.\fl<2».t^  Va  ''«rrA.\«ck  Va 
Spanish  pa]^.    liVie  «\ixN«;y  \ik  ^u  Km«rv^Tk 
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9«p«r.    Ofaurko  did  not  do  his  buainett  in  the 
■eeretAry^  office. 

Testimony  of  Mauricio  Sanchez,  Joseph  8. 
16*]  Sanchez,  and  John  *M.  Fontane,  wit- 
nesses produced,  sworn,  and  examined  on  the 
part  of  the  claimants. 

Maurido  Sanchez,  sworn,  says,  *1  know  the 
lake  called  Dunn's  Lake;  have  known  it  about 
fourteen  years.  It  is  on  the  east  side  of  the 
St.  John's  River,  and  about  fifty  miles  south* 
west  of  St.  Augustine.  I  know  of  no  other 
lake  of  that  name;  It  empties  into  the  St. 
John's.  The  lake  is  about  fifteen  miles  long, 
and  about  three  or  four  miles  wide.  I  lived  on 
the  lake  with  my  uncle,  Ramon  Sanchez, 
above  six  or  eight  years.  This  is  Dunn's  Lake 
on  the  St.  John's." 

Cross-examined  by  United  States  Attorney: 

Witness  says:  'Trom  the  river  St.  John's 
you  go  about  ten  miles  through  a  deep  creek  to 
the  lake.  It  is  about  five  miles  to  Lake 
George.  The  St.  John's  River  makes  a  bend 
west  of  this  lake,  and  leaves  a  deep  strip  be- 
tween it  and  the  river  St.  John's.  This  strip  of 
land  is  sometimes  called  Oowsneck,  and  some- 
times Dunn's  Lake  neck.  There  is  a  swamp 
on  the  west  side  of  the  luke,  continuing  eiffht 
or  nine  miles  up  from  the  mouth  of  the  outlet. 
The  spots  of  hard  land*  and  some  swamps  and 
sawgrass,"  etc 
By  the  Court: 

'If  I  had  a  mnt  on  Dunn's  Lake,  I  think  I 
should  have  it  Ivins  on  Dunn's  Lake.  The 
strip,  or  Cowsneck,  Is  from  six  to  ten  miles 
wide,  perhaps  more.  The  outlet  of  the  lake, 
by  the  meanders,  is  about  ten  miles;  in  a 
straight  line,  perhaps  six  miles.  This  outlet  is 
a  narrow  creek,  very  deep,  sometimes  an 
hundred  jrards  vAde,  sometimes  narrower." 

Joseph  S.  Sanchez,  being  duly  sworn,  says: 

"I  nave  Imown  Dunn's  Lake  for  fifteen 
years.  I  have  resided  there,  and  know  it  well. 
It  empties  into  the  St.  John's  by  a  creek  called 
Dunn^  creek.  The  lake  is  east  of  the  St. 
John's;  it  is  about  five  or  six  miles  from 
the  St.  John's.  The  widest  part  of  the  strip  of 
land  is  near  the  beginning  of  the  creek." 

Cross-examined  by  coimsel  for  the  United 
States: 

*1  know  of  DO  place  on  the  St.  John's  River 
called  Dunn's  Lake,  except  this.  The  mouth 
of  the  outlet  in  the  St.  John's  is  about  seven 
miles  above  Palatka.  From  Hambly's  store  on 
the  St.  John's  it  is  about  seven  or  eight  miles 
across  to  the  lake;  above  there  it  is  perhaps  four 
or  five.  Dunn's  creek  is  about  twenty  or  thirty 
feet  wide,  and  in  Boing  up  into  the  lake,  you 

fo  in  a  southeasterly  direction,  about  ten  miles 
y  the  meanders  of  the  creek,  and  about  seven 
tmles  in  a  straight  line.  The  lake  is  above 
fifteen  miles  long,  and  about  three  miles  wide 
on  an  average,  and  lies  nearly  north  and  south. 
A  swamp  extends  up  the  lake  about  half  way 
on  the  west  side.  Then  there  is  some  swamp 
some  liammock,  and  some  hard  land. 

"The  average  width  of  the  strip  of  land 
lying  between  the  lake  and  river  St.  John's  is 
about  five  miles.  In  some  places  more.  The 
17*]  ^widest  part  of  the  strip  is  at  the  north 
end  of  the  lake.  From  the  middle  of  the  west 
tide  of  the  lake,  I  should  think  it  would  be 
Mh0Ut  iSrg  Mad  m  hmlf  mllwB  to  the  St.  John's> 
j^d  Mif0t0  ibmi  th0  mw0n^  wUtk  is  about 


Hye  miles  between  tho  Lake  and  river  St. 
John's. 

"By  Dunn's  Lake  on  the  river  St.  John's,  1 
understand,  a  Dunn's  Lake  on  the  St.  John's. 
But  I  know  nothing  about  Dunn's  Lake." 

John  M.  Fontane,  being  duly  sworn,  says: 

"I  have  seen  a  survey  made  for  James 
Darley,  by  Geo.  J.  F.  Clarke.  I  received  fifty 
dollars  from  Darley  for  Clarke  for  w»^i»^pg  tms 
survey,  by  an  order  from  Clarke^  about  1820. 
I  unoerstood  it  was  for  maUnff  IJils  surrey. 

'There  is  a  Dunn's  Lake  whfoh  empties  mto 
the  St.  John's.  It  is  the  only  one  tikat  I  know 
of.   I  have  never  been  there." 

On  the  same  day  when  this  evidence  was 
filed,  viz.,  the  13th  of  November,  1841,  the 
court  passed  an  order  to  have  the  land  sur- 
veyed. Owing  to  various  Impediments,  this 
survey  was  not  made  until  the  1st  of  July. 
1843,  nor  returned  to  the  court  until  the  1st  of 
December,  1843.  It  was  made  by  James  M. 
Gould,  the  county  surveyor  of  St.  John's 
County,  and  upon  its  presentation  was  objected 
to  by  the  counsel  for  the  United  States,  be- 
cause it  did  not  conform  to  the  grant,  or  to  the 
calls  of  the  grant.  It  was,  however,  allowed 
to  be  received  in  evidence,  subject  to  the  ob- 
jection of  the  counsel  for  the  United  States,  and 
without  prejudice. 

On  the  same  dav  when  the  survey  was  re- 
turned, viz.,  the  1st  of  December,  1843,  the 
counsel  for  the  claimants  offered  the  deposi- 
tion of  James  PcUicier,  taken  under  commis- 
sion, which  was  read  in  evidsBOS.  The  testi- 
mony and  answers  of  Uis  witness  in  this 
deposition  were  objected  to  by  the  counsel  for 
the  United  States  as  beinff  Imlevant  and  im- 
proper, and  the  whole  evidenes  objected  to  as 
being  incompetent.  The  counsel  for  claimants 
said  that  he  offered  the  deposition  to  show  that 
there  is  such  a  tract  of  land,  and  to  identify 
and  locate  It.  The  deposition  was  received,  as 
tending  to  show  that  there  is  such  a  tract  of 
land,  etc.,  but  subject  to  the  objection  of  the 
Gounsel  of  the  United  States,  as  to  its  relevancy 
and  effect. 

The  deposition  was  as  follows: 

Interrogatories  to  be  propounded  to  Jamst 
Pellider,  a  witness  In  Uie  above  entitled  cause, 
and  to  be  taken  before  George  R.  FairbankSi 
Esq.,  clerk,  and  to  be  need  in  evidence  on  tlis 
trial  thereof. 

First.  Were  you  or  not  acouainted  with 
James  Darley  in  his  lifetime?  where  did  ho 
reside,  previous  to  the  year  1817,  and  was  ho 
or  not  a  Spanish  subject? 

To  the  first  interrosatory  witness  answers: 

*"I  was  acquainted  with  James  Dar-  [*18 
ley  in  his  lifetime.  He  resided  in  Uis  dty  of 
St.  Augustine  previous  to  the  vear  1817;  ho 
was  a  merchant  at  that  time;  I  believe  that  hO 
was  a  Spanish  subject,  and  have  no  doubt  of 
it." 

Second.  Have  you  or  not  any  knowledge  of 
a  concession  of  land  made  by  the  Spanish  gov* 
emment  to  the  said  James  Darley,  on  Dunn's 
Laker 

To  the  second  interrogatory  he  replies  i 

'1  understood  from  the  said  Jamst  Darley, 
at  that  time,  that  he  had  received  a  grant  of 
land  from  the  Spanish  government,  situated  on 
Dunn's  Lake.  I  think  I  so  understood  from 
him  about  tte  omV}  i^sxt  oi  \%VI«  «t  ^%  vsacVs 
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put  of  1818,  I  am  not  sure  wMch.  The  quan- 
tity I  think  was  six  miles  square,  granted  for  a 
mill  seat.  I  thinlc.  It  was  a  fact  generally 
known  in  the  neighborhood  where  I  lived,  at 
Hantanzas." 

Third.  Do  you  or  not  know  of  the  surrey  of 
a  tract  of  land  on  Dunn's  Lake,  bi  favor  of 
James  DarleyT  If  you  do,  say  in  what  year 
that  surrey  was  made,  who  was  the  surveyor, 
and  who  the  chain  carriers.  Were  you,  and 
who  else  were,  present  at  this  survey;  and 
what  was  the  number  of  acres  to  be  surveyed, 
as  near  as  vou  can  recollect  f 
To  the  third  interrogatory  he  answers: 
In  the  year  1818,  I  think  in  the  early  part, 
between  tbe  middle  of  March  and  the  middle 
of  April  in  that  year,  I  was  employed  by  Mr. 
James  Darley  in  assisting  him  to  make  a  sur- 
vey of  a  tract  of  land  claimed  by  him  on 
Dunn's  Lake.  Robert  McHardy  was  the  sur- 
veyor employed.  Two  black  men,  one  called 
George  Bulger,  belonging  to  Mr.  Bulger,  of  St. 
Auffustine,  and  Peter  Survel,  a  free  black 
mulatto,  were  the  chain  carriers.  I  sometimes 
carried  the  compass,  and  sometimes  the  chain, 
as  Mr.  McHardy  directed  me.  Mr.  Gibson,  of 
Charleston,  and  Mr.  Alexander,  of  Charleston, 
were  both  present  at  said  survev,  and  I  under- 
stand are  neither  of  them  liiang.  I  cannot 
recollect  the  number  of  acres  to  be  surveyed;  I 
think  it  was  six  nules  square." 

Fourth.  State  where  the  surveyor  commenced 
his  survey,  whether  he  made  any  marks,  and 
what  marks,  and  how  far  the  survey  extended, 
and  what  prevented  the  surveyor  from  extend- 
ing bis  survey  further.  State  all  the  particulars, 
and  what  marks,  if  any,  you  made  on  the 
line. 
To  the  fourth  interrogatory  witness  answers: 
'The  surveyor  commenced  his  survey  on 
tha  edge  of  Dunn's  Lake,  at  the  south  end  of 
Cowen's  old  field,  m  it  was  called  by  the 
guide,  Peter  Survel;  we  run  the  line  from 
thence,  from  three  quarters  of  a  mile  to  a  mile 
and  a  half,  west  from  the  lake,  and  blazed  the 
trees  with  one  or  two  chops  above  the  blazes; 
these  marks  were  made  bv  me.  And  then,  on 
account  of  some  misunderstanding  between 
Mr.  Darley  and  Mr.  McHardy,  the  surveyor. 
It*]  *the  survey  was  stopped.  The  mlsun* 
derstanding  arose  from  Mr.  McHardy's  wish- 
ing to  see  the  order  of  survey,  which  Mr, 
Darley  refused  to  exhibit  to  him,  although  he 
said  he  had  it  with  him;  we  then  broke  up  the 
survey,  and  went  back  to  Mr.  McHardy%  on 
tha  Tomoka." 

Fifth.    Bay  if  It  was  the  north  or  south  line 
that  McHaray  surveyed. 
To  the  fifth  interrogatory  witness  replies: 
The  line  surveyed  by  Mr.  McHardy   was 
intended  for  the  north  line  of  the  tract."* 

Sixth.  Were  you  or  not  with  James  M. 
Ckmld,  Esq.,  at  the  time  he  made  a  recent  sur- 
vey of  a  tract  of  land  as  claimed  by  the  heirs  of 
DarleyT  State  whether  or  not  you  pointed  out 
the  starting  point  of  this  survey;  was  it  the 
same  at  whicn  McHardy  commenced;  did  you 
see  any  mark  there,  such  as  you  Judged  to  be 
the  same  that  was  made  by  McHardy,  or  not? 
To  the  sixth  interrogatonr  witness  replies  i 
*1  was  with  James  M.  Gould,  Esq.,  at  the 
time  he  made  a  recent  surv^  of  a  tract  of  land 
MM  eUJttiMd  by  tbM  hMtn  oi  tkaU».    I  ihowed 


Mr.  James  M.  Gould  the  same  point  at  which 
we  had  commenced  the  survev,  when  I  was 
with  Mr.  McHardy.  I  saw  and  pointed  out  to 
Mr.  Gould  the  same  marks  which  I  had  mada 
when  1  was  with  Messrs.  Darley  and  McHardy. 
I  showed  him  a  blazed  tree,  as  the  starting 
point. 

Seventh.  Did  you  or  not  see  other  marks  t 
State  all  the  particulars. 

To  the  seventh  direct  interrogatory  witness 
says; 

'1  saw  several  blazei  about  the  woods,  but 
no  other  survevor's  marks.  I  did  nothing  mora 
than  to  show  them  those  old  marks  which  I  had 
made." 

Eighth.  State  any  other  facts  within  your 
recollection. 

To  the  eighth  and  last  direct  interrogatory 
witness  says: 

"That  I  do  not  know  any  other  matter  or 
thing  pertinent  to,  or  relatmg  to,  the  subject 
matter  of  these  interrogatories." 

James  Pellicier. 

Cross -interrogatories  to  be  propounded  on  be- 
half of  the  Umted  States  to  James  Pellider,  a 
witness  for  the  petitioner  in  the  above  entitled 
cause. 

First.  If  you  say  that  you  know  James  Dar- 
ley, please  state  whether  he  is  now  alive  or 
dead,  when  and  where  he  died,  and  his  age  at 
the  time  of  his  death,  and  your  age  now. 

To  the  first  eross-lnterrogatory  witness  re- 
plies: 

"I  know  James  Darley.  He  died  in  St. 
Augustine,  in  the  summer  of  1832.  I  do  not 
know  of  his  age  at  the  time  he  died;  he  must 
have  been  between  forty -five  and  fifty  years  of 
age  when  he  died.  I  am  nearly  forty-seven 
years  of  ace  now.* 

^Second,  where  was  said  James  Dar-  [*10 
ley  born;  was  he  not  bom  is  Scotland,  or  in 
some  other  foreien  country? 

To  the  second  eross-lnterrogatory  witness 
answers; 

'1  have  heard  Mr.  Darley  say  that  he  was  bom 
in  England;  have  often  heard  him  say  that  hs 
was  of  English  birth." 

Third.  U  vou  say  that  said  James  Darl^ 
was  a  Spanish  subject,  state  how  do  you  know 
that  fact;  do  you  know  it  of  your  own  knowl- 
edge? 

To  the  third  cross-interrogatory  witness  an* 
swers: 

'1  have  no  other  knowledge  of  James  Darley 
being  a  Spanish  subject  than  from  having  so 
understooa  from  himself,  and  from  the  fact  of 
his  enjoying  liberties  and  privileges  which  only 
Spanish  subjects  were  permitted  by  the  laws  of 
the  province  to  enjoy;  he  was  reputed  to  be  a 
Spanish  subject.** 

Fourth.  If  you  answer  the  second  direct 
interrogatory  in  the  affirmative,  please  stats 
how  you  obtained  such  knowledge;  was  It  not 
from  report  or  hearsay,  or  tlw  statements  of 
said  James  Darley  himself? 

To  the  fourth  cross -interrogatory  witness 
says: 

"My  answer  to  the  second  direct  interroga- 
tory embraces  all  my  knowledge  on  the  subject, 
and  is  as  full  as  I  can  make  it." 

Fifth.  If  you  answer  the  third  direct  inter- 
rogatory in  tne  affirmative,  please  state  how  yon 
otitainsd  yotti  kftO^\«&t|^  ^  tsSA  irar««<|\  'visk 
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it  from  report  or  hearsay,  or  tlie  attJUmukiM  of 
the  said  James  Darley  himself?  Did  70a  asaist 
in  making  a  survey  for  said  James  Darley,  at 
Dunn's  Lake?  If  you  did,  state  when  aad  who 
waa  the  surveyor,  whether  you  know  this  of 
your  own  knowledge  or  from  hearsay? 

To  the  fifth  cross-interrogatory  witness  SAyss 

1  obtained  mj  knowledge  of  tiie  surrey 
spoken  of,  by  haying  been  present  at,  and  assist- 
ing in  making,  such  survey  at  Dunn's  Lake  as 
before  spoken  of.  It  was  in  the  early  part  of 
1818;  it  miffht  have  been  in  the  early  part  of 
1817;  it  strikes  me  that  it  was  in  ths  early  part 
of  1818.  Mr.  McHardy  I  know  sf  my  own 
knowledge  was  tlie  surveyor." 

Sixth.  If  you  state  who  were  ths  ehain 
carriers,  state  whether  yon  know  this  fact;  do 
you  know  it  of  yoor  own  knowledge,  or  only 
from  hearsay,  or  ths  statomento  of  ssid  James 
Darley  himself? 

To  the  siztk  eross-intonogatory  witness 
says: 

"I  know  who  were  tho  ehain  carriers  of  my 
own  knowledge,  having  been  present  at  and  as- 
sisting in  the  survey." 

Seventh.  If  yon  stato  where  the  sold  sorvevor 
commenced  his  survey,  or  testify  as  to  other 
matters  inauired  of  in  the  fourth  direct  inter- 
rogatory, please  state  how  you  Imow  that  fact; 
were  you  present  at  tlis  msking  of  the  said 
survey  ? 

To  the  seventh  eross-lnterrogatory  witness 
answers: 

"I  was  present  at  the  making  of  said  survey, 
21*]  and  know  where  the  ^survey  commenced 
from  my  own  knowledge;  the  other  portions  of 
the  fourth  direct  interrosatory  are  fully  an- 
swered in  the  answer  to  that  interrogatory.'' 

Eighth.  How  old  were  you  at  the  time  when 

Jou  say  the  said  survey  was  made?  Was  said 
ames  Darley  present  at  the  making  thereof? 
Who  was  present?  State  the  names  (and  age  as 
near  as  you  can  recollect)  of  all  the  persons 
who  were  present. 

To  the  eighth  cross-interrogatory  witness 
says: 

"I  was  about  the  age  of  twenty-one  years 
when  that  survey  was  made;  the  said  James 
Darley  was  present  at  the  making  of  said  sur- 
vey, and  also  a  Mr.  Gibson,  and  a  Mr.  Alex- 
ander of  Charleston,  and  the  two  chain  car- 
riers, and  myself,  and  Mr.  McHardy,  made  up 
our  party.  Messrs.  Gibson  and  Alexander  took 
no  part  in  the  survey;  Mr.  Gibson  was  about 
twentv-flve  years  of  age;  Mr.  Alexander  must 
have  been  full  fifty  years  of  age,  or  upwards. 
George  Bulger  must  have  been  about  forty 
years  of  age,  and  Peter  Survel,  the  other  chain 
carrier,  must  have  been  about  thirty  years  of 
age;  Mr.  McHardy  was  about  forty  years  of 
age,  and  Bfr.  Darley,  from  thirty  to  thirty-five 
years  of  age  at  that  time." 

Ninth.  U  Tou  answer  the  sixth  direct  inter- 
rogatory in  the  affirmative,  please  state  what 
marks  you  pointed  out  to  the  said  James  Gould, 
Esq.,  and  how  you  "Judged  any  of  said  marks 
to  be  the  same  that  were  made  by  the  said  Mc- 
Hardy." 

To  the  ninth  cross-interrogatory  witness  an- 
swers: 

I  pointed  out  to  Mr.  James  M.  Gould  the 

Uases,  with  one  or  two  chops  above ;   I  think  two 

ebopm;  I  know  ibem  to  Jkave  been  the  same 
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made  by  McHardy;  I  Judge  them  to  be  the 
same  marks,  from  having  made  t4iem  myself, 
and  from  the  fact  of  no  other  surveyor  at  that 
time  using  the  same  marks  besides  McHardy; 
these  were  the  marks  always  mode  by  McHardy 
in  all  his  surveys." 

Tenth.  What  were  said  marks?  Describe 
them,  and  also  all  the  other  marks  that  vou 
there  saw,  particularly;  were  there  any  letters 
amongst  them?  If  there  were,  state  what  let- 
ters. 

To  the  tenth  cross-interrogatory  witness  an- 
swers: 

"Said  marks  made  on  said  survey  were  such 
as  I  have  just  described,  a  blaze  with  one  or 
two  chops  above  it;  I  think  two  chops;  we  mode 
no  other  marks,  except  these  blazes  and  chops. 
I  saw  no  surveyor's  marks  other  than  these  at 
that  time  or  since;  I  never  saw  any  letters  at 
or  about  that  place.'* 

Eleventh.  Is  there  any  other  matter  or  thing 
within  your  knowledge  material  or  pertinent  to 
the  issue  in  this  case;  if  there  is,  please  to  an- 
swer the  same  as  fully  and  particularly  as 
though  you  were  now  thereto  specially  inter- 
rogated. 

To  the  eleventh  cross-interrogatory  witness 
answers: 

"There  is  no  other  matter  or  thing  within 
my  knowledge  material  or  pertinent  to  the  is- 
sue in  this  cause."  James  Pellider. 

*The  claimants  also  offered  the  evi-  [*22 
dence  of  James  M.  Gould,  who  made  the  sur- 
vev,  which  was  as  follows: 

^The  survey  made  by  me,  and  now  before 
me,  is  a  correct  survey,  according  to  the  certifi- 
cate appended  thereto.  I  took  with  me  the 
maps  from  the  land  office. 

*T.  found  the  marks  of  the  f;ovemment  sur- 
veys, the  sections  and  township  lines;  I  took 
with  me  as  a  guide  Mr.  James  Pellicier;  I  found 
trees  marked,  running  nearly  the  same  as  the 
northerlv  line  of  the  tract  lesudinff  from  the  lake 
out  in  the  woods;  they  were  old  marks;  Mr. 
Pellicier  pointed  out  to  me  a  tree  with  old  marks, 
and  stated  that  within  a  hundred  yards  of  that 
tree  was  the  line  of  the  grant,  that  is,  the  begin- 
ning comer;  could  not  tell  whether  the  marks 
on  that  tree  were  surveyor's  marks  or  not;  Pel- 
licier represented  it  as  a  starting  point,  or  as  a 
tree  which  he  recalled  to  mind  as  indicating 
about  where  the  starting  point  was.  He  did 
not  state  to  me  that  it  began  at  a  stake;  he  did 
not  positively  point  out  any  tree  as  the  starting 

rint;  he  said  the  tract  was  south  of  that  tree, 
then  sought  for  a  line,  and  found  the  line 
spoken  of;  I  did  not  find  the  line  running  from 
that  tree,  I  found  the  line  I  supposed  about  a 
hundred  yards  south  from  that  tree;  the  marked 
line  of  ^es  continued  for  half  a  mile  from 
the  lake,  until  we  came  to  a  pond;  I  found  no 
old  marks  beyond  and  westward! v  of  the  pond; 
my  line  varies  a  little  from  that  line;  it  varies, 
however,  several  degrees;  that  old  line  was  ree- 
ognised  by  Mr.  PelOder  as  the  line  he  had  as- 
sisted in  running;  he  stated  that  they  were 
marked  with  a  olaze  and  two  chops,  and  I 
found  trees  marked  with  a  blaze  and  two  chops, 
which  were  old  marks;  I  did  not  look  for  any 
other  trees  marked,  after  I  had  found  the 
old  line;  I  saw  no  other  old  marked  trees;  they 
varied  a  little  from  the  line  I  run;  it  bore  a 
little  more  n!Q^\i«rVy  t\ia.Ti  inina\  1  T%a&.  tba  Una 
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Geo.  J.  F.  Clarke's  turrey-,  the  line  varied 
northerly  perhaps  ten  degrees;  I  ran  as  I  did, 
moreover,  because  the  order  of  eourt  directed 
me  as  nearly  as  possible  to  conform  to  Clarke's 
•unrey." 

On  the  28th  of  June,  1844,  the  court  pro- 
nounced an  opinion  and  decree,  from  which 
the  following  is  an  extract : 

**It  cannot  be  overlooked,  in  examining  the 
papers  thus  far,  that  the  evident  intention  of 
the  Spanish  governor  was,  that  a  saw -mill 
should  be  erec^d  on  the  lands  thus  granted,  and 
that  that  was  the  sole  and  only  consideration 
for  the  grant;  and  it  is  singular  that  the  gov- 
ernor did  not,  as  in  all  other  cases  of  mill  grants, 
make  the  building  of  a  mill  a  condition  prece- 
dent to  the  giving  of  an  absolute  title;  for  I  be- 
lieve there  is  no  other  case  of  a  mill  grant,  by 
the  Governor  of  East  Florida,  where  the  absolute 
title  was  not  made  to  depend  upon  the  buildinff 
of  the  mill,  unless  other  considerations  entered 
into  the  grant;  but  it  seems  that  for  some  rea- 
SS*]  sons  best  *known  to  himself.  Governor 
Ooppinger  departed  from  the  usual  form,  and 
dispensed  with  the  usual  conditions,  insert- 
ed in  such  grants,  and  gave  the  land  in 
'absolute  property*  to  the  petitioner,  trusting 
to  his  good  faith  to  build  the  mill,  which 
the  governor  himself  sets  forth  as  the  sole 
consideration  of  the  grant.  If,  therefore,  the 
governor  was  willing  to  take  that  matter 
upon  trust,  and  to  make  the  grant  absolute, 
and  without  condition,  as  it  seems  he  did  do,  it  is 
not  within  the  province  of  this  court  to  say  that 
the  grant  is  void,  because  the  condition  was  not 
complied  with,  or  the  consideration  for  which 
it  was  made  was  not  in  fact  rendered. 

''Aecording  to  the  principles  which  have 
heretofore  governed  this  court  in  the  adjudica- 
tion of  these  land  cases,  the  proofs  seem  to  be 
sufficient  to  warrant  a  confirmation  of  the 
grant,  and  upon  the  testimony  exhibited  I  con- 
sider the  claimants  entitled  to  a  decree  of  con- 
firmation; and,  after  a  careful  examination  of 
the  recent  survey  made  by  James  M.  Gould, 
and  the  testimony  connected  therewith,  I  think 
that  the  location  and  boundaries  of  the  tract,  as 
defined  in  that  survey,  are  according  to  the 
calls  of  the  grant;  and  all  things  considered,  it 
is,  nerhaps,  as  fair  and  proper  a  location  as  can 
well  be  made. 

It  is  manifest  that  Clarke's  survey  or  loca- 
tion, or  that  which  was  pretended  to  have  been 
made  by  him  (and  of  which  a  plat  has  been  given 
in  evidence),  could  not  be  found,  and  I  pre- 
sume for  the  obvious  reason  that  no  survey  was 
in  fact  ever  made  by  him.  The  recent  survey, 
therefore,  could  not  follow  his  old  survey,  but 
the  courses  of  the  different  lines  of  the  tract, 
adopted  bv  the  surveyor  recently,  are  the  [same] 
as  Clarke  s;  and  on  an  inspection  of  the  map  of 
the  adjacent  country,  I  think  that  the  location 
and  survey,  as  made  by  Gould,  not  only  follows 
the  calls  of  the  grant  in  all  essential  particulars, 
but  corresponds,  so  far  as  It  can,  with  Clarke's 
pretended  survey. 

The  grant  is,  therefore,  confirmed,  accord- 
ing to  the  recent  survey  of  Gould,  and  a  decree 
will  be  entered  accordingly. 

*'June  28th,  1844. 

"J.  H.  Bronson,  Judge.** 

Ftom  this  decree  the  United  States  appealed. 

JTbs  emase  was  mi^fued  At  Urn  preceding  term 
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\i>j  Mr.  Mason  (then  Attorney -General)  for  the 
United  States,  and  by  Mr.  Vnlee  for  the  ap- 
pellee, and  held  over  to  the  present  term  under 
a  curia. 

Mr.  Mason,  for  the  United  States,  made  four 
points: 

1.  That  the  petition  should  have  been  dis- 
missed, because,  from  the  neglect  or  delay  of 
the  claimant,  it  was  not  prosecuted  to  a  final 
decision  within  two  years. 

2.  Because  there  is  no  proof  in  the  record 
that  the  plaintiffs  are  the  devisees  of  Darley, 
the  original  claimant. 

*3.  Because  the  claimant  never  com-  [*24 
plied  with' the  condition  on  which  the  conces- 
sion was  made,  and  the  United  States  is  not 
bound,  by  the  laws  of  nations,  the  treaty  with 
Spain,  or  our  own  laws,  to  recognize  and  con- 
firm such  an  inchoate  claim,  without  a  per- 
formance of  the  condition  upon  which  the  grant 
was  made. 

4.  If  this  obligation  exists,  the  calls  of  the 
grant  are  so  indefinite  and  uncertain,  that  a 
location  cannot  be  made  agreeably  to  such  calK 

[All  this  argument  is  omitted  except  that  up- 
on the  fourth  point,  as  the  decision  of  the  court 
rested  entirely  upon  that.] 

IV.  But  if  the  United  States  were  bound  to 
recognize  and  confirm  the  claim  without  the 
performance  of  the  condition,  and  without  any 
consideration,  the  question  recurs,  are  the  calls 
of  the  grant  so  definite  and  certain  that  a  loca- 
tion can  be  made  under  it  agreeably  to  such 
calls?  If  they  are  not,  the  claim  must  be  re- 
jected. 

The  grant  or  concession  is  for  the  six  miles 
souare  of  land  which  the  petitioner  had  solicit- 
ed. Darley,  in  his  petition,  asked  for  "six  miles 
square  of  land  at  the  place  called  Dunn's  Lake, 
upon  the  St.  John's  River." 

There  is  no  such  place  as  Dunn's  Lake  upon 
the  St.  John's  River.  The  land  claimed  was 
not  surveyed  before  the  transfer  of  the  province 
to  the  United  SUtes. 

The  survey  of  G.  J.  F.  Clarke  purports  to 
have  been  made  on  the  21st  of  December,  1817; 
but  it  does  not  follow  the  calls  of  the  conces- 
sion, and  is  evidently  what  is  called  an  office 
survey,  and  not  an  actual  mrTey;  and  so  the 
court  decided. 

The  one  commenced  by  McHardy  was  not 
completed,  and  for  a  reason  which  throws 
much  suspicion  over  that  transaction,  viz.,  be- 
cause Darley,  the  grantee,  would  not  show  to 
McHardy,  the  surveyor,  the  order  of  the  gov- 
ernor for  making  the  survey,  although  he  said 
that  he  had  it.    (See  Pellicier's  testimony). 

McHardy  was  a  private  surveyor,  and  had 
no  right  to  survey  public  lands  without  a 
special  order.  And  the  refusal  of  Darley  to 
show  him  such  an  order  leads  to  the  presump- 
tion, either  that  he  had  none,  or  that  Darley 
had  taken  Bir.  McHardy  to  the  wrong  place. 
This  proceeding,  therefore,  so  far  from  aiding 
Gould^s  late  location,  makes  strongly  against  iC 

Dunn's  Lake  is  fifteen  miles  long  and  three 
or  four  wide.  It  has,  therefore,  at  least  thirty- 
six  miles  of  border.  It  is  not  on  the  St.  John's 
River,  but  from  seven  to  ten  miles  distant 
from  it. 

On  which  side  should  this  land  be  located — 
east,  west,  north,  or  ioutht  Tha  eonMsaioa 
does  not  show. 
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The  settled  ioctrine  in  respect  to  these  Flori- 
da grants  is,  that  grants  for  lands,  embracing  a 
wide  extent  of  country,  or  within  a  large  area 
of  natural  or  artificial  boundaries,  and  which 
lands  were  not  surveyed  before  the  24th  of  Jan- 
uary, 1818,  and  are  without  such  designations 
as  will  give  a  place  of  b^^nins  for  a  survey, 
are  not  lands  withdrawn  from  the  mass  of  va- 
26*]  cant  lands  ceded  to  the  United  ^States 
in  the  Floridas,  and  are  void  as  well  on  that 
account  as  for  being  so  uncertain  that  locality 
cannot  be  given  to  them. 

This  doctrine  was  held  in  Buyck's  case,  15 
Peters,  216,  which  was  for  a  grant  of  lands 
'at  Musquito,"  south  and  north  of  said  place. 
Also,  in  O'Hara's  case,  16  Peters,  276. 

And,  again,  in  Delespine's  case,  15  Peters, 
319.  And  also  in  Forbes's  case,  16  Peters,  182, 
"which  was  for  a  grant  of  land  in  the  district 
or  bank  of  the  river  Nassau." 

And,  again,  in  the  case  of  The  United  States 
V.  Maranda,  16  Peters,  169,  160,  and  161, 
where  all  these  cases  are  cited  and  affirmed. 

It  is  believed,  therefore,  that  this  grant  is 
void,  for  the  reasons  above  stated. 

It  was  not  made  in  such  a  way  as  to  distin- 
guish it  from  things  of  a  like  kind ;  nor  has  the 
identity  of  the  grant  been  shown  by  extraneous 
evidence.  (VHara  et  al  v.  The  United  States, 
16  Peters,  283. 

Mr.  Yulee,  for  the  appellees.  [All  of  his  ar- 
gument is  also  omitted,  except  upon  the  4th 
point  made  by  the  Attorney-General.] 

2d.  It  is  next  objected  by  the  Attorney - 
General,  that  the  grant  must  be  rejected  for 
indefiniteness  in  its  location. 

It  is  not  half  as  indefinite  as  many  of  the 
cases  of  Florida  grants  confirmed  by  this  court. 
But  the  fact  that  it  waa  located  prior  to  the  24th 
January,  1818,  by  Clarke,  a  public  oflicer, 
whose  province  it  was  to  make  location  of 
grants,  gives  it  certainty  and  definiteness  of  lo- 
cality, if  even  the  terms  of  the  grant  were  in 
themselves  indefinite. 

The  survey  adopted  by  the  court  below  is 
stated  by  the  court  to  conform  "to  the  calls  of 
the  grant  in  all  essential  particulars;"  and 
Gould,  the  surveyor,  states  that,  as  directed  by 
the  court,  he  made  the  survev  "to  conform,  as 
nearly  as  possible,  to  Clarke's  survey." 

The  testimony  of  Joseph  S.  Sanchez,  at  the 
time  United  States  marshal  of  East  Florida, 
and  that  of  Mauricio  Sanchez,  together  with  an 
inspection  of  the  map,  will  show  that  there  is 
no  difficulty  in  making  the  location  under  the 
grant.  Dunn's  Lake  is  a  sort  of  adjunct  of  the 
St.  John's  River,  between  which  lake  and  the 
river  there  lies  a  strip  of  land  of  an  average 
width  of  about  five  nules,  being  in  some  places 
six,  in  others  more  or  less.  A  location  on  this 
strip  would  be  strictly  and  literally  as  described 
in  the  grant,  "at  the  place  called  Dunn's  Lake, 
on  the  river  St.  John's." 

The  Attorney-General  erroneously  states 
Sanchez's  testimony,  in  fixing  the  lake  at  from 
seven  to  ten  miles'  distance  from  the  river. 
One  of  the  Sanchez  says  it  is  from  six  to  ten, 
the  other  (the  best  informed)  says,  "the  average 
width  of  the  strip  of  land  lying  between  the 
lake  and  the  river  St.  John's  is  about  five  miles," 
MJ7d  the  BUTvej  of  Gould  shows  that  the  plat 
MTtendM  from  tbm  liver  on  one  line  to  the  lake 
Azr  iAe  oppoeitOf 


*It  is  unnecessary  to  refer  to  tlie  authori-[*26 
ties  dted  by  the  Attorney  General.  The  local 
court,  familiar  with  the  localities,  decides  that 
the  survey  is  conformable  with  the  c^Jls  of  the 
grant;  the  surveyor  of  the  county  so  also  de- 
clares; the  inspection  of  the  map  will  confirm 
their  judgment;  and  no  person  familiar  with 
the  topography  of  the  vicinage  will  doubt  for  a 
moment  that  the  grant  is  capable  of  ready  loca- 
tion. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

We  are  called  on  to  ascertain  the  correctness 
of  an  opinion  and  decree  pronounced  by  the  Su- 
perior Court  of  East  Florida,  by  which  there 
was  confirmed  to  certain  claimants,  through 
James  Darley,  a  tract  of  land  containing  23,- 
040  acres.  The  only  question  proposed  to  be 
examined  regards  a  location  of  the  land  by  the 
decree.  Darley  solicited  the  governor  of  East 
Florida,  in  1817,  to  grant  to  him  in  absolute 
property  six  miles  square  of  land,  "at  the  place 
called  Dunn's  Lake,  upon  the  river  St.  John's;" 
and  the  grant  was  made  as  solicited.  This  is 
the  entire  description.  The  river  St.  John's  is 
one  of  the  principal  waters  of  East  Florida,  and 
a  principal  object  in  its  geogi*aphy,  and  may, 
therefore,  be  judicially  noticed,  as  minor  ob- 
jects have  been,  in  our  decisions  afTectini^  Span- 
ish claims  in  the  same  section  of  country.  The 
river  is  of  considerable  length,  and  runs  through 
several  lakes;  there  is  no  place  on  the  river, 
however,  known  as  Dunn's  Lake,  so  far  as  we 
are  informed,  by  the  proofs  or  otherwise;  but 
there  is  a  considerable  lake,  well  known  as 
"Dunn's  Lake,"  lying  near  the  St.  John's;  it  \9> 
proved  to  lie  east  of  the  river,  nearly  parallel 
with  it,  and  about  five  miles  from  the  river  on 
an  average.  The  lake  is  about  fifteen  miles 
long,  and  three  or  four  miles  wide.  From  the 
description  of  the  land  solicited,  it  is  difficult  to 
say  whether  the  petitioner  asked  to  have  it  laid 
oflf  on  the  river  or  on  the  lake,  but  the  purpose 
for  which  the  grant  was  made  decides  the  am- 
biguity of  expression.  The  object  was  the  erec- 
tion of  machinery  for  the  sawing  of  lumber,  and 
the  advancement  of  commerce  in  the  province, 
from  the  article  of  lumber;  and  therefore  the 
land  was  solicited  to  be  laid  off  on  the  river, 
for  the  purpose  of  establishing  machinery,  to  be 
propelled  by  water  power.  Giving  the  most 
favorable  intendment  to  the  locality  described 
in  the  petition  and  grant,  still  we  can  only  say 
that  the  grant  was  for  land  on  the  river,  oppo- 
site to  the  lake;  and  by  further  indulging  a 
favorable  construction,  so  as  to  limit  the  terri- 
tory referred  to  within  narrower  bounds,  hold 
that  the  survey  should  be  made  on  that  side  of 
the  river  next  the  lake,  and  between  the  lake 
and  the  river.  This  was  obviously  the  view 
taken  of  the  matter  by  the  experienced  judge  of 
the  Superior  Court,  and  in  which  we  concur. 

The  St.  John's  River  in  its  general  course  of 
northeast  makes  a  large  bend  to  the  west,  oppo- 
site to  the  upper  end  of  the  lake,  and  there 
passes  through  lake  St.  George,  and  by  its 
meanders  lies  opposite  •to  each  end  and  ["27 
one  side  of  Dunn's  Lake.  A  copy  of  the  plat 
filed  in  the  land  office,  representing  the  town- 
ship survevs  of  that  locality,  is  in  the  record  as 
evidence,  Irom  wbicYi  tViea^  tacta  «L^yeaf,  and 
alMH  ^t  t^a  St.  3c^*i  Ai«a  o^v^v^^  T>wtvt^% 
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lak%  hj  Its  Tmiimis  bends,  for  a  distance  of 
some  thirty  miles.  This  is  the  base  line,  on 
which  the  survey  might  front.  Then,  again, 
by  the  Spanish  ordinances  existing  in  Florida 
snd  governing  such  surveys,  the  front  on  the 
river  could  not  exceed  one  third  of  the  longitu- 
dinal extension  back;  nor  does  the  description 
of  ''six  miles  square"  alter  the  rule  prescribed 
by  the  general  law.  Sibbald's  case,  10  Peters, 
313;  United  States  v.  Hanson,  16  Peters,  201. 
Governed  by  these  rules,  and  with  this  extent 
of  territory  before  it,  the  Superior  Court  was 
called  on  to  identify  the  land  granted,  and  ren- 
der a  decree.  The  difficulty  lay  in  finding  a 
point  at  which  to  commence  the  survey;  from 
the  fsce  of  the  grant  this  could  not  be  done,  and 
therefore  the  court  sought  aid  from  the  follow- 
ing additional  circumstances:  In  December, 
1817,  Geo.  Clarke,  the  Surveyor-General  of  the 
province,  filed  a  plat  and  certificate  of  survey 
in  his  office,  purporting  to  have  been  made  of 
this  grant;  but  no  proof  was  offered  to  show 
that  any  such  survey  had  ever  been  made  by 
Clarke  on  the  ground,  and  the  Superior  Court 
expressed  its  apprehensions  that  the  survey  was 
fictitious,  as  appears  by  the  opinion  found  in 
the  record;  yet,  as  it  might  tiun  out  otherwise 
on  search  being  made  on  the  ground,  and  as 
the  survey  might  reasonably  conform  to  the  calls 
of  the  concession,  should  landmarks  be  foun^ 
a  search  and  resurvey  was  ordered,  and  one 
was  nuuie  and  returned  to  the  court  by  Gould, 
corresponding  as  near  as  might  be,  in  the  judg- 
ment of  the  surveyor,  to  the  lines  laid  down  on 
Clarke's  p!at,  at  the  upper  end  of  Dunn's  Lake. 
But  no  Ime  marks  were  found  that  had  been 
made  by  Clarke,  and  his  plat  and  certificate 
proved  to  be  merely  fictitious;  his  work  not  ex- 
tending beyond  what  he  had  done  on  paper. 
As  no  aid  could  be  derived  from  this  source  to 
direct  the  surveyor,  Gould,  when  in  the  field, 
he  resorted  to  another;  it  was  this:  In  the 
spring  of  1818,  Darley  had  employed  McHardy, 
a  private  surveyor,  to  lay  off  the  six  miles 
■ouare  of  land,  with  the  aid  of  Darley,  and 
where  he  was  present.  They  commenced  at 
the  head  of  Dunn's  Lake,  and  run  and  marked 
a  line  about  a  mile,  and  then  disagreed  as  to 
the  propriety  of  making  the  survey  as  proposed 
by  Darley,  for  what  particular  reason  does  not 
appear.  This  was  all  that  was  ever  done  in  the 
field  previous  to  the  time  Gould  went  on  the 
ground,  in  July,  1843.  Gould  took  with  him 
Pellicier,  who  assisted  McHardy  in  marking  the 
line  in  1818,  for  the  distance  of  the  mile  aoove 
spoken  of;  and  finding  the  marks  at  that  point, 
Gould  commenced  the  survey  on  which  the  de- 
cree is  foimded,  and  laid  off  the  grant  in  a 
square  form  of  six  miles  to  each  side,  fronting 
on  Dunn's  Lake,  and  extending  to  St.  George's 
Lake,  through  which  the  river  St.  John's  passes. 
The  survey  has  no  connection  with  the  St. 
28*]  John's  River,  further  than  that  •at  its 
southwest  corner  it  reaches,  to  the  extent  of 
about  one  mile,  the  margin  of  Lake  St.  George. 
In  the  first  place,  we  are  of  opinion  that  the 
fictitious  plat  and  certificate  of  Clarke  can  have 
no  influence  in  fixing  the  identity  of  the  land 
granted;  nor,  second,  can  any  consideration  be 
accorded  to  the  line  marks  made  by  McHardy 
in  1818;  and,  therefore,  we  are  compelled  to 
resort  to  the  face  of  the  concession  for  a  de- 
scription that  will  identify  the  land  granted. 
IS  I/,  ed* 


And  here  some  legal  principles  Interpose  them- 
selves for  our  government;  the  first  of  which  is^ 
that  the  powers  of  the  United  States  courts  are 
conferred  by  acts  of  Congress,  and  cannot  ex- 
tend beyond  the  powers  conferred.  Previous 
to  the  passing  of  the  Act  of  May  26,  1824,  con- 
ferring the  jurisdiction  on  the  courts  to  adjudge 
incipient  titles,  such  as  the  present  is,  the  po- 
litiosl  power  could  alone  finally  pass  on  them, 
and  Congress  uniformly  did  so.  By  that  act 
the  courts  were  invested  with  the  jurisdiction 
that  Congress  had  previously  exercised;  but  to 
an  extent  considerably  limited.  The  govemins 
rules  of  adjudication,  as  prescribed,  are  found 
in  the  second  section  of  that  act;  first,  '*The 
courts  shall  have  full  power  and  authority  to 
hear  and  determine  all  questions  in  said  cause 
relative  to  the  title  of  the  claimant.  Second, 
the  extent,  locality,  and  boundaries  of  the  said 
claim,"  etc.  And  by  the  sixth  section,  on  a 
decree  being  had,  and  a  copy  thereof  being 
served  on  the  surveyor-general  of  the  district, 
he  shall  survey  the  land  decreed,  for  which  a 
patent  shall  be  issued  by  the  President  to  the 
claimant.  The  "locality,  extent,  and  boun- 
daries," the  court  must  find,  before  it  can  make 
an  effective  decree;  and  if  these  cannot  be 
found,  no  decree  can  be  made  for  anv  specific 
piece  or  parcel  of  land.  The  Supenor  Court 
had  no  power  to  grant  land;  nor  had  it  any 
power  to  decree  an  equivalent  for  land  that 
could  not  be  identified;  so  this  court  has  at 
various  times  held ;  as  in  the  cases  of  Forbes,  16 
Peters,  184,  of  Buyck,  Ibid.  223,  and  in  several 
other  cases. 

The  court,  not  being  enabled,  in  this  instance, 
to  derive  any  assistance  from  public  acts,  be- 
yond the  face  of  the  grant,  nor  authorized  to 
grant  an  equivalent,  has  presented  to  it  a  terri- 
tory some  thirty  miles  long,  on  the  margin  of 
the  river  St.  John's,  at  any  one  point  in  which 
distance  the  survey  might  be  commenced  with 
equal  propriety  that  it  might  be  at  any  other 
point;  it  follows,  that  the  description,  when 
applied  to  the  facts,  is  too  vague  and  indefinite 
for  any  survey  to  be  made,  and  that,  therefore, 
the  claimants  can  take  nothing  under  the  con- 
cession ;  and  that  it  is  our  duty  to  order  the  de- 
cree of  the  Superior  Court  of  East  Florida  to  be 
reversed,  and  the  petition  to  be  dismissed. 

We  would  remark,  in  addition,  that  this  con- 
cession in  its  leading  features  cannot  be  dis- 
tinguished from  various  others  that  have  here- 
tofore been  brought  before  this  court  for  ad- 
judication, where  no  specific  land  was  granted, 
or  intended  to  be  granted;  but  it  was  left  to  the 
^petitioner  to  have  a  survey  made  of  the  [*2Q 
land  in  the  district  referred  to  by  the  conces- 
sion, by  the  surveyor-general  of  the  province, 
in  due  form,  on  the  ground,  and  to  cause  the 
plat  and  certificate  of  such  survey  to  be  record- 
ed, by  the  surveyor -general,  by  which  addition- 
al public  act  the  land  granted  was  severed  from 
the  king's  domain,  but  remained  part  of  it  until 
the  survey  was  made  and  recorded.  Until  this 
was  done,  the  warrant  was  a  floating  warrant 
of  survey,  not  recognized  by  the  government  of 
Spain  before  the  cession,  nor  by  this  govern- 
ment since,  as  conferring  an  indi\idual  title  to 
any  specific  parcel  of  land  on  the  petitioner;  so 
this  court  in  effect  held  in  the  case  of  Wiggins, 
14  Peters,  351.  From  the  time  that  such 
claims  first  came  before  this  oourt,  they  have 
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not  been  deemed  aa  coming  within  tlie  cognl-  <bi  prior  to  tb«  date  of  the  bond,  tbcn  tha  tiond 

unce  of  the  cotirti  of  Florida,  because  tlie  8th  *  Thl'l^nSlff^n  nf^i.?'wJ -.r^SSi^Hi,-    .^a 

article  of  the  Treaty  of  181 B  did  not  embrac.  (r/ud  irreiy^i^VSS.^^lrlD'I^tCill'ToV'iliwS 

them;   it  only  provided  "That  granta  of  land  the   iwudltlon,   could   not   Ttnder   the   Initnimcul 

made  by  Hia  Catholic  Majeity,  or  by  hit  lawful  *"!?„  P^JS;;??':!,''  .„.  „.,  .,    ,.  .„          ,  ,. 

...ii il, .1..  .11  1.        J-n   i    _j   '  _a J  1  Nor   ibould   tue   acta   and   decliTatlont   of   tha 

•uthorltiea,  ahould  be  rati&ed  and  connnned  to  aieot  of  the  goveromcnt  haTc  been  allowed  to  be 

tbe  peraona  in  poeaeHion  of  them,  to  the  aame  ilTrn   In   erldpoce,   without   flrmi   eitabilihinK   bii 

•ztant  that  the  aame  granta  would  bo  valid  il  f*r'„7'.n^i?.™',.7  STL''tJJ'l.'^^^^^  ?'  '.  '^" 

tbe  territoriM  had  remained  under  the  dominion  ^thoot  Kt  ac^S^dSi;  torthe  nSn^u  "io^^^ 

of  Hia  Catholic  Majeaty."    Actual  manual  dob-  tht  original. 

Miaion  haa  never  been  required  to  give  title,  „hY,S*?.m'?™  ™  .'..?.'<?^' hi  /h".  I!„„'S'*'>l?i^"- 

but  auch  identity  muat  belatabliahrfaa  to  en^  rnd'?he™  °r«!%r".V?"l?d^.n\m«"^'V»: 

•bla  the  Gourta  to  aacertain  with  reasonable  cer-  f.  ttaii  court  cannat  be  aakcd  lo  decide  upon  tbe 

Uinty  where  the  Und  Ilea;  aa  waa  held  in  Ban-  ?S? VI^ended'^*e£?Dde^*"  "^^'^  *"  ""  *""■  "' 

aon'a  caae,  16  Peters,  and  other*.  And  this  may  k  «  ludgmen-  '—  '— •-  •■-  -■ —  -— ' —  — 

be  abown  either  from  the  face  of  the  grant,  or  United  Sta--  *^ 

by  a  legal  aurvey  made  by  the  aurveyor-general  IJfJ?''  " 
Id  conformity  to  the  grant,  during  the  time  he 
bad  power  to  make  euch  aurveya. 

**"**'•  for  the  Southern  District  of  MiaalBiippi.   It  was 

This  cauae  came  on  to  be  heard  on  the  tnin-  formerly  before  the  court,  and  reported  In  15 

■cript  of  the  record  from  tbe  Superior  Court  Patera,  187. 

for  the  District  of  East  Florida,  and  waa  argued  '^^^  following  aUUment  of  the  caae  waa  made 

by  counael;  on  consideration  whereof,  it  ia  the  ""*  ''?  ^^-  J"»tice  Nelaon,  and  prefixed  to  the 

opinion  of   this  court   that  the  claimants  can  opinion  of  the  court: 

Uke  nothing  under  the  conceesion  in  this  case;  The    plaintiffa    brought    an    action    of    debt 

wh«tMipon,lt  ia  now  here  ordered  and  decreed  *Kainst  the  defendanta  in  the  court  below,  up- 

by  thia  court,  that  the  decree  of  the  aaid  Su-  *"*  »  "reiver  s  bond,  in  the  district  of  Miasis- 

Cerior  Court  in  that  case  be,  and  the  aame  is  "PP'-  '<"■  defalcation  in  office,  and  in  which  the 

areby   reversed  and   annulled)   and   that  this  '■"5"'  obtained  tbe  verdict, 

cause  be,  and  the  aame  ia  hereby  remanded  to  Th*  declaration  waa  in  the  usual  form  for 

the  aaid  Superior  Court  with  directiona  to  dis-  '"■  penalty,  to  which  several  of  the  defendanl.s, 

miss  the  petition  of  the  elaimanta.  ■'t«r  craving  oyer,  pleaded  performance.    The 
bond   bore   date   the   16th   June,   IB3T,   io   the 

^_^  penaltr   of   9200,000,   and   after   reciting   that 
Boyd  had  been  appointed  receiver  for  the  term 

THR  UOTTBD  STATES,  PlainlilTs  ta  Error,  "^  ^"""'  ?**■*  '■■°'"  *'"'  ^^*''  °^  December,  I83e, 
the  condition  waa,  that  he  should  faithfully  ex- 

^^■r^-r^^-^T  ..   -..«.._'        .  ecute  and  discharge  the  duties  of  the  office. 

GORDON  D.  BOYD  et  al..  Defendants.  The   plaintiffs   in   their   replication   asaigned 

„        ,                   ,      ,  for  breach,  that  after  the  27th  December,  1830. 

Sureties  on  rectiver'a  bond  not  liable  for  mon-  ,„,]  „hile  he  waa  receiver,  and  aa  auch.  the  aaid 

eya  accounted  for  by  him  aa  receiver  before  Boyd  received  divera  large  aums  of  the  public 

i>.  .,*-...i™_^ '. *.  J .  — .  „,Qngy,_  amounting  to  tbe  sum  of  $59,622.60, 

'  and  which  he  had  failed  and  neglected  to  pay 

To  tUa  replication  the  defendanta  demurred, 
and  therefore  the  plaintifTs  put  in  an  amended 
replication;  and  in  which  a  aecond  breach  was 

'o "« "i'iKS  sre,^"  ."SSi :"A<?i.  "•v'i^ ■"!&"« "V' "■;.'"'' ^'- ""'?'" 

I  casta  narmeDti  tn  lieu  of  credit  uiei  December,  1836,  and  on  divera  days  and  timea 

ef  tbe  public  lands,  made  no  exception  in  (evor  ol  between  that  day  and  the  30tli  day  of  December, 

tbe  retelver.     It  be  can  purctasse  at  all.   It  biibI  loaT    „.mIo  »..  iLi..  .»».{«..  ^t  n..  »..»:..  ^nn 

be   br    ptaclQg   blB   own    mooej    wllb    the   otbet  ^^''  """«  "«  *'*  '*^"^*'.'''  "''  P""''"  """"l 


April,   IB: 
aabatitutn 


ncja   wblcfa  be  holda  la  trust  tor  tbe  sovem-    eya,  and  aa  such,  received  divera  large  i 


mjnt.                                                                   the  public  moneys,  amounting  in  the  whole  to 

■0*1     "The  returns  of  ths  receiver  to  tbe  Tress-  (j,_  ;,,„  „.  «=(,  n-wnn.  .r,^  "fTirthiT   that   F»ll 

nri  Department  sre  not  eonelnirive  evldeace  In  so  r,"f  ■"""  '"  l»l',u,i^.uo,  ana    ""'t'ler,  ttiat  [    .ii 

action   bj    tha   covemment.   anlaBt    the   iiiretlei  thiB   aum  remained  in  the  hands  of  the  said  Boyd, 

Dpon  the  recalver'B  bond.     If  tbe  sums  ol  monej  as  such  receiver,  on  tbe  30tb  September,  1837, 

ststed  In  sueb   returns  were  not  sctuallr   In   tbt  -„j  ii,,f  ha   than  anil  thora   whnllir  fsilail  iinil 

bands  of  tbe  receiver,  tbe  BnreUaa  ai«  aiiowed  to  ""'',  ".**  ^'''  *''^''  '"d  there,  wholly  failed  and 

abow  bow  tba  fact  waa  neglected  to  pay  over  the  same. 

Tbe  saretles  cannot  be  concluded  bj  a  fabricated  To  thia  amended   replication  the  defendanta 

account  of  their  principal  Wltb   bla  credllora  ;  thej     J.mi,!-!-*!     ami    aaaicmarl    fnr    Hiiaaa 

mar  always  Inquire  InK  tbe  reality  and  truth  ol  °=i""™/  "d  assign ed  'o''  <»">««•— 

""    *-innctlona   eilstlDg   between   them.  1.  That  the  breachea  set  forth  did  not  state 

. ^__   ^  -B_bj'^  the  court  below^  vli.,  the  time  when  the  said  Boyd,  aa  such  receiver, 

intioned   therein ;    nor 

a  eilat<  whether  tbe  aaid  aum   was  received  before  or 

~-Z : ._.  .  _^ r-.rTTTn: r-r  '"^r  the  day  of  the  date  of  the  bond. 

auSSS7hi're?n°K'no^S8''i  Id    D    B   708*  2.  That  the  said  breaches  did  not  aUte  that 

21  L.R.A.  788 ;  Bl  L.B.A.  SiZ.                                      '  the  said   Boyd   failed  or  neglected  lo  pay   over 

As  to  aetlona  open,  and  conatmctlon  of  onctal  the  money  received  by  him  as  Bucb  receiver,  at 

■"iSiiS  °,v;  SJnlr  SJ'iS  a.  im  d.ii..  •"I'l",  ■."•' 'M '"', "  ';•  !»"«■     ^  .^ 

/oeneter  et  Bnt  larm,  m»  not*  to  I  LJtJL.  118  ^™   ptainUSa  iotiMa  &  dcmumt-,   sad  tb« 
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eonrt  below  gave  Judgment  for  the  defendants. 
The  cause  came  up  to  this  court  on  a  writ  of 
error,  upon  which  the  judgment  was  reversed, 
and  the  case  remanded  for  further  proceedings. 

When  the  cause  came  back  to  the  court  be- 
low, Boyd,  after  craving  oyer,  pleaded  sepa- 
rately performance,  and  to  the  replication  as- 
signing  breaches  he  rejoined,  setUng  forth  a 
former  recovery  in  assumpsit  in  bar  of  the  ac- 
tion against  him,  to  which  the  plaintiffs  an- 
swered, nul  tiel  record.  This  issue  being  found 
for  the  defendant,  he  was  discharged  without 
day. 

The  other  defendants  then  put  in  a  rejoinder 
to  the  amended  replication  of  the  plaintiffs,  and 
alleged  that  the  said  Boyd  did  not,  as  receiver, 
receive  any  public  moneys  at  the  time  of  the 
execution  of  said  bond,  or  at  any  time  thcre- 
sfter,  and  before  the  commencement  of  the 
suit;  and  that  no  public  moneys  of  the  United 
States  for  the  payment  of  which  the  defend- 
ants were  chargeable  by  virtue  of  their  bond 
remained  in  the  hands  of  the  said  Boyd,  as 
such  receiver,  at  the  time  of  the  execution  of 
the  bond,  or  at  any  time  thereafter  and  before 
the  commencement  of  the  suit,  which  the  said 
Boyd  had  failed  or  neglected  to  pay  over  to  the 
government. 

To  this  rejoinder  the  plaintiffs  demurred, 
and  the  defendants  joined  in  the  demurrer. 
The  court  below  gave  judgment  for  the  plain- 
tiffs, but  allowed  the  defendants  to  amend, 
which  was  done  accordingly;  and  in  the 
amended  rejoinder  they  aver  that  no  public 
moneys  of  the  United  States  came  to  the  hands 
of  the  said  Boyd,  as  such  receiver,  after  the 
execution  of  the  said  bond,  nor  were  there  anv 
such  public  moueys  for  the  payment  of  which 
the  defendants  were  clmrffeable  by  virtue  of 
the  said  bond,  received  by  him  prior  to  the  exe- 
cution of  the  same,  remaining  in  the  hands  of 
said  receiver  in  his  official  capacity  at  the  time 
of  the  execution  of  said  bond,  or  at  any  time 
thereafter,  which  had  not  been  paid  or  ac- 
counted for  according  to  law,  before  the  com- 
mencement of  the  suit,  upon  which  issue  was 
taken. 

On  the  trial  the  plaintiffs  gave  in  evidence 
two  treasury  transcripts,  one  dated  Feb.  27, 
1838,  adjusting  a  balance  against  Boyd,  as 
3 2*]  •receiver,  of  $59,622.60,  due  to  the  pov- 
emment  on  the  30th  Sept.,  1837,  the  other 
dat<Ml  Sept.  17,  1838,  adjusting  a  like  balance 
against  him  of  that  date. 
V  The  plaintiffs  also  gave  in  evidence  the  re- 
Vtnrns  of  Boyd,  as  such  receiver,  to  the  Treas- 
^iry  Department,  containing  the  account  cur- 
rent as  kept  by  him  with  the  government, 
covering  a  period  from  Dec  31,  1836,  to  Sept. 
2o,  1837;  and  which  agreed  substantially  with 
the  balance  due,  as  shown  by  the  treasury 
transcripts.  They  were  made  monthly  to  the 
department. 

Upon  this  the  plaintiffs  rested. 

The  defendants  then  proved  that  no  lands 
had  been  entered  or  sold  at  the  oHice  of  the  reg- 
isters, at  Columbus,  or  receiver's  certificates  is- 
sued by  the  receiver  (Boyd),  after  tlie  29th  of 
May,  1837.  The  last  tract  of  land  sold  was  en- 
tered on  that  day.  This  was  proved  by  the 
register  and  confirmed  by  the  records  on  file  in 
the  land  office. 

jt  was  further  proved  tluit,  wbih  the  sales  of 


I  the  public  lands  were  going  on  at  ColumboSt 
'  and  in  the  month  of  January  or  FebruarT, 
1837,  Boyd  permitted  one  Pearle  to  enter  lands 
to  the  amount  of  some  $12,000  or  $15,000, 
without  paying  any  money  for  the  same,  tak- 
ing onl^  his  checks  upon  the  Planters'  Bank  in 
the  vicinity,  which  were  uniformly  dishonored 
as  soon  as  presented  for  payment. 

It  further  appeared,  that  Boyd  himself,  while 
such  receiver,  and  before  the  execution  of  the 
bond  in  question,  made  entries  in  his  own  name, 
and  in  the  name  of  others  for  his  benefit,  of  a 
large  quantity  of  the  public  lands  at  the  regis- 
ter's office,  and  gave  the  usual  certificates  for 
that  purpose,  wiUiout  paying  for  the  same,  ex- 
cept by  simply  charging  himself  in  his  ac- 
counts with  the  receipt  of  so  much  money. 

In  the  course  of  the  trial  evidence  was  given 
that  a  person  by  the  name  of  Garesche  ap- 
peared at  Ck)lumbus,  in  Mav,  1837,  claiming  to 
be  an  agent  from  the  Land  Office  Department 
authorized  to  examine  the  books  and  accounts 
of  certain  land  offices,  of  which  that  at 
Columbus  was  one;  he  produced  a  letter  from 
the  department  of  his  appointment,  which  was 
recognized  as  genuine,  and  thereupon  the  offices 
of  the  register  and  receiver  were  examined.  The 
defalcation  of  Boyd  was  discovered  by  the 
agent,  who  communicated  it  to  the  register, 
but  enjoined  secrecy. 

The  counsel  for  the  plaintiffs  objected  to  the 
competency  of  the  evidence  offered  to  prove 
the  agency  of  Garesche,  but  the  objection  was 
overruled,  and  the  decision  of  the  court  ex- 
cepted to. 

The  defendants  then  offered  Boyd,  the  re- 
ceiver, as  a  witness,  and  with  a  view  to  remove 
all  objections,  on  the  ground  of  interest,  ro« 
leases  were  executed  from  them  to  him,  dis- 
charging him  from  all  liability  in  case  a  judg- 
ment should  be  rendered  against  them.  Tliey 
also  produced  a  certificate  of  the  clerk,  stating 
that  an  amount  of  money  had  been  deposited 
in  court  by  Cocke,  one  of  the  •defend-  [*Z^ 
ants,  to  cover  all  costs,  and  also  a  release  by 
the  said  Cocke  to  the  other  defendants,  dis- 
charging them  from  contribution. 

The  witness  was  still  objected  to,  but  admit- 
ted; to  which  decision  the  counsel  for  the 
plaintiffs  excepted. 

In  the  course  of  the  examination  of  this  wit- 
ness, an  objection  was  taken  to  his  testimony 
going  to  prove,  that  he  had  no  moneys  in  his 
hands  belonging  to  the  United  State,  at  the 
date  of  the  bond,  on  the  ground,  it  would  be  in 
contradiction  of  the  statements  contained  in 
his  official  returns  to  the  Treasury  Department. 
The  objection  was  overruled  and  the  testimony 
admitted;  to  which  decision  the  counsel  ex- 
cepted. 

The  witness  testified  that  he  had  no  money 
in  his  hands,  as  receiver,  or  otherwise,  in  court 
for  the  United  States,  at  the  date  of  the  bond; 
and  that  he  had  so  informed  Garesche,  the 
agent,  before  the  execution  of  the  same;  and 
that  after  the  execution  he  had  paid  over  all 
moneys  which  he  had  received. 

The  testimony  here  closed,  and  the  counsel 
for  the  plaintiffs  prayed  the  court  to  instruct 
the  jury — 

1.  That  the  official  returns  of  the  receiver  to 
the  Treasury  Department  were  conclubive 
against  the  aureUea. 
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2.  That  there  was  no  sufficient  legal  evidence 
before  the  jury  of  the  agency  of  Garesche. 

8.  That  fraud  could  not  be  imputed  to  the 
United  States. 

And  the  counsel  for  the  defendants  prayed 
the  court  to  instruct  the  jury — 

1.  That  if  the  jury  found  that  the  balance 
claimed  by  the  United  States  from  Boyd  arose 
from  his  returns,  as  receiver,  of  entries  of  pub- 
lic lands,  made  by  him  and  others,  prior  to  the 
execution  of  the  bond,  and  that  no  money  had 
been  paid  for  the  same  on  such  entries  before 
or  after  the  execution  of  said  bond,  and  that 
the  entries  have  been  made  lawfullv  without 
payment,  then  the  sureties  were  not  liable. 

2.  That  the  facts  stated  in  the  transcripts  of 
the  returns  made  by  Boyd,  of  moneys  on  hand, 
were  not  conclusive  against  the  defendants, 
but  micht  be  explained,  contradicted,  or  dis- 
proved by  the  evidence. 

8.  Thnt  if  the  jury  believed  that  the  balance 
claimed  by  the  United  States  arose  out  of  mon- 
eys received  by  Boyd  before  the  execution  of 
the  bond,  and  that  the  same  was  not  held  by 
him,  as  receiver,  in  trust  for  the  government, 
\t  or  after  the  execution  of  the  bond,  but  had 
been  used,  wasted,  or  converted  by  him  to  his 
own  use,  prior  to  said  execution,  then  the  sure- 
ties were  not  liable. 

The  court  charged  the  jury,  that  the  evidence 
"^n  the  part  of  the  p'aintifTs  made  out  a  prima 
facie  case;  but  that  if  they  believed,  from  the 
whole  evidence,  that  the  defalcation  of  Boyd 
arose  from  the  entry  of  lands  in  his  own  name 
and  in  tlie  name  of  others  without  paj'ment 
34*]  'of  money  for  the  same,  and  previous  to 
the  15th  day  of  June,  1837,  the  date  of  the 
bond,  the  sureties  were  not  responsible. 

The  court  further  charged  the  JTiry,  that  if 
they  believed  from  the  evidence  that  a  fraudu- 
lent design  existed,  on  the  part  of  Boyd  and 
Garesche,  to  conceal  the  fact  of  Boyd's  defal- 
cation from  the  sureties  until  they  should 
execute  the  bond;  and  that  such  design  was 
communicated  to  the  Secretary  of  the  Treasury, 
and  his  answer  received  before  the  actual  ex- 
ecution of  the  bond,  that  then  the  bond  would 
be  fraudulent  and  void,  and  the  sureties  not 
liable. 

To  the  instructions  as  given,  and  also  to  the 
refusal  of  the  court  to  give  the  constructions  as 
prayed  for,  the  counsel  for  plaintifTs  excepted. 
The  jury  found  a  verdict  for  the  defendants. 

The  cause  was  argued  at  the  preceding  term 
by  Mr.  Mason  (then  Attorney-General)  for  the 
United  States,  plaintiffs  in  error,  and  by  Messrs. 
Cocke  and  Henderson  for  the  defendants  in 
error. 

Mr.  Mason  made  the  following  points: 

L  The  court  erred  in  admitting  testimony 
objected  to,  and  in  rejecting  testimony  offered 
by  the  United  States  to  rebut  defendants'  evi- 
dence. 

1.  There  was  no  legal  proof  of  Garesche's 
agency,  or  of  the  extent  of  his  powers  to  bind 
the  United  States.  If  any  such  agency  existed, 
the  instructions  were  of  record  in  the  Treasury 
Department,  could  be  made  evidence  in  the 
mode  prescribed  by  law,  and  secondary  evi- 
dence was  inadmissible.  To  this  general  rule 
of  evidence  there  are  some  exceptions;  but  this 
is  not  one,  or  within  the  jpriticiplc  of  them. 
Jacob  w.   United  Siatca,  I  Brock,  Rep.  528.  a 


case  of  exception.  Agency  fs  a  contract,  and 
what  constitutes  it  is  matter  of  law.  1  Liver- 
more  on  Agency,  25.  In  this  case,  the  learned 
judge  refused  to  decide  whether  there  was 
proof  of  agency,  and  yet  admitted  seeondarv 
evidence,  which  was  not  admissible  to  establish 
it;  certainly  not  without  notice  to  theplaintiffa 
to  produce  papers  in  their  possession. 

As  the  acts  of  an  agent  bind  his  principal 
only  when  within  the  scope  of  his  powers,  it 
is  indispensable  to  prove  the  character  and  ex- 
tent of  his  powers  oefore  it  can  be  determined 
whether  a  particular  act  is  to  have  that  effect. 
United  States  v.  Brig  Burdett.  9  Peters,  682. 

2.  Boyd  was  an  incompetent  witness.  He 
was  a  sworn  officer,  and  made  his  returns 
under  the  sanction  of  an  oath ;  he  was  admitted 
as  a  witness  to  prove  that  these  returns  were 
not  true.  Public  policy  strongly  forbids  this, 
and  the  maxim  of  law,  nemo  allegans  suam 
turpitudinem  est  audiendus,  applies. 

The  case  of  United  States  v.  LefHer,  11  Peters, 
86,  does  not  conflict  with  this  position.  In 
that  case  the  testimony  of  the  principal  obligor 
was  not  inconsistent  with  his  official  conduct. 

*3.  But  if  Garesche's  acts  were  to  be  [*85 
permitted  to  influence  the  jury,  on  the  proof 
of  agency  submitted  in  establishing  a  fraudu- 
lent combination,  then  the  bond  previously 
executed  by  Boyd,  and  the  defendants  as  his 
sureties,  was  admissible  to  rebut  the  inference 
that  they  were  fraudulently  induced  to  execute 
the  bond  on  which  this  suit  was  instituted. 
Fraud  is  an  extrinsic  circumstance,  which,  if 
it  exists,  will  vitiate  the  act  infected;  but  all 
extrinsic  circumstances  are  admissible  to  rebut 
such  an  allegation.  2  Starkie  on  Evidence,  title 
Fraud,  586;  Estwick  v.  Caillaud,  6  Term  Rep. 
426. 

n.  After  the  decisions  of  this  court  in  the 
cases  of  Linn  t.  The  United  States,  15  Peters, 
290,  Ferrar  &  Brown  v.  United  States,  5  Peters, 
373,  and  The  United  States  v.  Boyd,  15  Peters, 
187,  I  do  not  feel  at  liberty  to  argue  that  the 
official  accounts  of  the  receiver  are  conclusive 
a^i^ainst  his  securities,  or  that  they  are  respon- 
sible for  past  defalcations,  when  the  language 
of  the  condition  is  not  retrospective. 

On  the  merits,  it  is  respectfully  submitted, 
that,  on  another  assignment  of  breach  of  the 
condition,  the  sureties  may  be  held  liable  for 
so  much  of  Boyd's  default  as  arose  from  his 
certiflcates  for  lands  taken  up  by  himself,  for 
which  he  did  not  pay  over  the  money  when 
required  to  do  so.  There  is  no  legal  disability 
in  the  receiver  to  enter  public  lands. 

In  United  States  v.  Boya,  15  Peters,  187,  the 
court  held  that  "it  matters  not  at  what  time 
the  moneys  had  been  received,  if  after  the  ap- 
pointment they  were  held  by  the  officer  in  trust 
for  the  United  States,  and  so  continued  to  be 
held  at  and  after  the  date  of  the  bond,**  the 
securities  are  bound.  As  a  necessary  counter- 
part of  this  proposition,  if  he  was  so  indebted 
for  lands  entered  bv  Umself,  while  in  office, 
and  the  United  States  chose  to  recognize  the 
entry  so  made,  and  required  payment  at  and 
after  the  date  of  his  bond,  his  dereliction  "was 
not  complete"  until  his  refusal  to  pay,  or  his 
failure  to  receive  from  himself;  and  for  such 
dereliction  his  securities  wore  liable.  Issuing  a 
certifieate  without  payment  to  himself  on  his 
own  entry  is  ofiiciai  m\atoxid\\tV.\  \n\\\  \V\nvt  \% 
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not  Biidi  a  mlsecmdiiet  as  to  vacate  the  sale, 
nnleM  the  United  States  insists  that  it  is  no 
Hkle. 

In  this  Tiew,  if  correct,  it  is  important  that 
there  should  be  another  trial  to  enable  the  gov- 
ernment to  make  a  new  assignment  of  breach, 
•0  as  to  present  this  inquiry. 

The  VOTdict  for  the  defendants  is  general. 
The  court  below  refused  to  instruct  the  jury 
that  fraud  could  not  be  imputed  to  the  United 
States,  but  gave  the  third  instruction,  which  it 
is  submitted  was  whoUv  erroneous.  The  Jur^ 
were  chargc^d,  if  they  believed  from  the  evi- 
dence '^hat  a  fraudulent  design  existed  be- 
tween Boyd  and  Garesche  to  conceal  the  fact 
of  Boyd's  defalcation  from  the  sureties,  until 
the^  should  execute  the  bond,  and  that  such 
design  was  communicated  to  the  Secretary  of 
S6*j  the  Treasury,  and  his  answer  ^received 
before  the  actual  execution  of  the  bond,  that 
in  such  case  the  bond  would  be  fraudulent  and 
void,  and  the  sureties  not  liable." 

Fraud  to  have  this  effect  is  either  matter  of 
law  or  matter  of  fact.  The  instruction  pro- 
ceeds on  the  assumption  that  the  fraud  in  this 
case  was  fraud  in  fact,  which  was  left  to  the 
Jury.  Assuming  even  that  the  United  States 
may  be  responsible  for  the  fraudulent  conduct 
of  its  agents  and  officers,  this  instruction  was 
erroneous. 

1.  Because  the  bond,  being  prospective  in 
its  operation,  was  not  in  law  or  in  fact  vitiated, 
if  the  prior  defalcation  was  concealed  from  the 
sureties,  or  unknown  to  them. 

2.  Because  there  was  no  proof  before  the 
jury  of  Garesche's  agency,  or  of  the  scope  of 
his  powers,  and  the  court  ought  not  to  have 
left  to  the  jury  to  frame  their  verdict  on  a 
state  of  facts  which  the  evidence  did  not  estab- 
lisliL  The  court  having  refused  to  charge  the 
jury  on  the  question,  was  in  error  to  assume, 
m  this  instruction,  that  the  agency  existed  to 
the  extent  of  affecting  the  United  States  by 
his  fraudulent  acts.  Hunter  v.  United  States, 
6  Peters,  173. 

3.  There  is  no  intimation  of  what  the  sec- 
retary's answer  was,  to  have  the  effect  of  vi- 
tiating the  security.  Ail  that  was  required  was 
that  Boyd  and  Garesche  conspired  to  conceal 
the  defsult;  that  such  design  was  communicated 
to  the  Secretary,  and  his  answer  received,  no 
matter  what  it  contained;  that  fact,  with  the 
others,  wholly  insufficient  of  themselves,  in  the 
opinion  of  the  court  avoided  the  bond.  It  is 
not  conceived  possible  that  such  a  state  of 
facts  is  to  depnve  the  government  of  its  resort 
against  the  sureties  for  the  official  misconduct 
of  their  principal. 

By  law  the  receiver  is  to  execute  bond,  with 
spproved  security.  The  duty  of  approving  can- 
not be  delegated  to  an  agent;  and  as  no  agency 
can  exist  but  to  do  a  lan^ul  act,  the  ministerial 
duty  of  seeing  the  bond  executed,  and  trans- 
mitting it  to  the  Treasury  Department,  where 
it  was  by  law  to  be  approved,  could  not,  in  the 
nature  of  things,  include  power  to  vacate  the 
bond  by  misconduct  of  the  agent.  And  hence 
the  importance  in  this  case  of  showing,  by 
proof,  the  scope  of  the  supposed  agent's  powers. 

Mr.  Cocke,  for  defendants: 

[After  arguing  the  point  of  the  demurrer  to 
the  rejoinder,  came  to  the  treasury  transcripts.] 

We  are  here  called  upon  to  examine  whether 
tbeae  certided  bmltmcm  tun  0videDce  mif^ieat 


to  sustain  the  action.  If  wo  shall  ilnd  thai 
they  are  not,  then  the  court  cannot  legitimate- 
ly disturb  the  verdict  of  the  jury  for  the  de- 
fendants. To  the  point  of  the  admissibility  of 
the  transcripts  of  the  accounts  in  gross,  we 
cite,  that  "the  act  of  Congress,  in  making  a 
transcript  from  the  books  and  proceedings  of 
the  treasury  evidence,  does  not  mean  the  state* 
ment  of  an  account  in  gross,  but  a  statement 
of  the  items  both  of  debits  and  ^credits  [*S7 
as  thev  were  acted  upon  by  the  aooounting  offi- 
cers of  the  department.  United  States  v.  Jonesy 
8  Peters,  875. 

The  defendant  is  unouestionably  entitled  to 
a  detailed  statement  of  the  items  which  com- 
pose his  account.  Ibid.  A  certified  statement 
of  the  balance  due  and  a  report  thereof  to  the 
comptroller,  is  not  such  a  transcript  from  the 
books  and  proceedings  of  the  treasury  as  may 
be  given  in  evidence  under  the  second  section 
of  the  Act  of  the  3d  March,  1707.  United 
States  V.  Patterson,  Gilpin's  Dist.  0.  R  47. 

In  looking  to  the  duties  and  liabilities  of  re- 
ceivers of  public  moneys,  for  the  sale  of  public 
lands  in  any  land  district  of  Mississippi,  there 
is,  perhaps,  no  form  in  which  public  moneys 
can  come  into  their  hands  officially,  for  the  pay- 
ment of  which  sureties  are  chargeable,  except 
it  be  for  moneys  received  for  the  sale  of  public 
land  sold  in  conformity  with  the  requirements 
of  law.  A  detailed  statement  of  the  items  is 
then  indispensably  necessary  both  to  give  in- 
formation of  the  plaintiffs'  demand,  and  to  en- 
able the  defendants  to  defend  themselves 
against  any  illegal  or  unjust  charge;  for  ex- 
ample, if  the  item  were  for  the  sale  of  a  cer- 
tain section  of  land  in  a  certain  township  and 
range,  it  would  be  competent  for  the  defend- 
ants to  show  that  the  land  was  not  in  the  land 
district,  had  never  been  offered  for  sale  by  the 
proclamation  of  the  President,  was  some  one 
of  the  variety  of  Indian  or  other  reservations, 
land  that  the  title  had  in  no  manner  been  af- 
fected by  the  supposed  sale.  But  to  allow  a 
certified  statement  of  a  mere  money  balance  in 
gross,  or  certified  statements  of  money  quarter 
balances,  to  inculpate  the  defendants  would,  of 
necessity,  work  judicial  oppression  and  in- 
justice;  we  therefore  repeat  that  the  plaintiffs 
nave  not  made  out  such  a  case  as  would  enable 
them  to  recover,  and  that  the  verdict  of  the 
jury  for  the  defendants  cannot  in  this  court  be 
disturbed. 

The  case  having  arisen  in  Mississippi  and 
tried  there,  if  her  &ws  are  to  have  effect  on  the 
subject  (but  it  is  believed  they  have  not),  the 
same  principle  there  prevails ;  thus,  in  an  action 
of  indebitatus  assumpsit,  the  plaintiff  shall  file 
with  his  declaration  an  account  stating  dis- 
tinctly the  several  items  of  his  claim  against 
the  defendant,  and  in  failure  thereof,  he  shall 
not  be  entitled  to  prove  before  the  jury  any 
item  which  is  not  so  plainly  and  particularly 
described  in  the  declaration  as  to  give  the  de- 
fendant full  notice  of  the  character  thereof. 
Howard  and  Hutchinson's  Digest  of  the  Laws 
of  Mississippi,  600,  see.  6. 

From  an^  view  we  have  been  enabled  to  take 
of  the  subject,  whatever  may  be  the  nature  or 
manner  of  the  subsequent  proceedings,  the  ver- 
dict in  this  case  cannot  be  disturbed. 

The  next  subject  that  may  engage  the  atten- 
tion of  the  court  la  an  ^auUv^xvlxoal^  \.*^% 
abstract  of  laxidA  p\ixc\iaa«i\^^  ^oit^^uX^^^^i^ 
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fend  others,  previouB  to  his  being  appointed  re- 
ceiver. 

Also  a  certified  abstract  of  lands  purchased 
by  Boyd  in  his  own  name  previous  to  his  being 
appointed  receiver. 

Also  a  certified  abstract  of  lands  assigned 
to  Boyd  previous  to  his  being  appointed  re- 
ceiver. 

Also  a  certified  abstract  of  lands  purchased 
by  Boyd  after  he  was  appointed  receiver. 

Also  a  certified  abstract  of  lands  purchased 
by  Boyd  in  company  with  others  after  he  was 
appointed   receiver. 

And  also  a  certified  abstract  of  lands  as- 
si^ed  to  Boyd  after  he  was  appointed  re- 
ceiver. 

These  several  lists  we  have  examined  with 
care,  and  looked  for  their  application  to  the 
matters  in  litigation  in  this  suit  with  anxiety; 
and  if  they  have  the  remotest  connection  with 
any  matter  here,  on  inquiry  we  confess  we  have 
not  been  able  to  discover  it. 

If,  however,  the  court  shall  perceive  their 
connection  and  importance,  the  judges  will 
not  fail  to  malce  the  proper  application  and 
determine  the  weight  to  be  given  them  in 
the  evidence;  we  acknowledge  our  inability  to 
do  so. 

The  remaining  balance  of  the  plaintiffs'  tes- 
timony is  certain  certified  money  accounts  of 
the  United  States  with  Gordon  D.  Boyd,  re- 
ceiver of  public  moneys.  These  purport  to  be 
the  (|uarterly  statements  of  Boyd,  of  moneys 
remaining  on  hand  from  quarter  to  quarter, 
and  stand  obnoxious  to  tlie  objections  we  have 
before  considered.  First,  that  they  are  not  ac- 
companied with  transcripts  from  the  books  and 
proceedings  of  the  treasury,  sliowing  the  items 
which  constitute  the  accounts  in  gross.  Second, 
that  the  lands  sold  for  which  the  balance  is 
supposed  to  l>e  created  are  not  stated;  and 
Third,  that  the  sureties  should  not  thereby  be 
denied  all  opportunity  of  defending  themselves, 
even  by  showing  that  the  lands  were  not  sub- 
ject to  sale,  that  the  title  thereto  yet  remained 
with  the  government,  or  to  such  person  as  they 
might  otherwise  belong.  But  we  will  ask  the 
favor  again  to  call  the  attention  of  the  court 
to  this  subject,  when  we  shall  consider  the 
testimony  of  the  said  Gordon  D.  Boyd  and 
other  witnesses  for  the  defendants.  The  plain- 
tifTs  here  rested  their  cause.  The  defendants, 
in  thiir  defense,  ofl'ered  the  testlrhony  of  the 
witnesses,  William  Dowsing,  John  Davies,  John 
D.  Montgomery,  William  B.  Winston,  Robert 
£.  Harris,  and  the  said  Gordon  D.  Boyd. 

To  wliieli  the  plaintiffs  objected  as  incom- 
petent, on  the  gHMtnd  that  the  official  returns 
or  reports  of  Boyd,  as  receiver,  could  not  be 
contradicted  or  explained  by  parol  evidence; 
and  the  pluintifTs,  by  their  attorney,  thereupon 
moved  the  court  to  charge  the  jury  that  the  of- 
ficial returns  of  Gordon  D.  Boyd,  made  to  the 
Treasury  Department,  under  the  sanction  of 
his  oath  of  ofTice,  were  conclusive  against  his 
turetics.  But  the  court  permitted  the  testimony 
SO*]  of  the  said  witnesses  *to  be  given  to  the 
j'lry.  Before  we  examine  that  testimony,  we 
are  called  upon  to  determine  whether  the  mat- 
ters referred  to  in  these  treasury  transcripts 
and  abstracts  are,  in  law,  conclusive  upon  the 
/jpfcjidnnts.  and  fix  their  liability  beyond  all  con- 
irnveray,  like  unto  M  Judicial  Bvatence  or  other 


legal  estoppel,  or  whether,  aHowfng  them  to  be 
free  from  the  objections  we  have  interposed  to 
their  admissibility,  they  are  to  be  taken  as 
mere  prima  facie  evidence,  and  like  all  prima 
facie  or  presumptive  evidence  may  be  rebutted 
by  other  contradictory  proofs,  or  attacked  for 
fraud  and  imposition. 

The  Act  of  Congress  of  the  3d  of  March, 
1797,  uses  this  language,  "shall  be  admitted  as 
evidence."  Its  admissibility  only  is  provided 
for;  but  nothing  is  said  as  to  its  effect  or  the 
amount  of  credence  to  be  given  to  it.  It  is  ex- 
parte  and  in  derogation  of  the  fixed  rules  of 
evidence,  and  cannot  be  extended  by  implica- 
tion to  prohibit  sureties  from  ascertaining  the 
truth,  or  freeing  themselves  from  the  supposed 
liability  of  false  reports  made  to  the  depart- 
ment. 

In  the  case  of  The  United  States  v.  Eckford's 
Executors,  1  Howard's  Supreme  Court  Reports, 
202,  263,  the  court  say:  "The  government 
must  show  the  amount  of  the  defalcation  of  the 
collector  during  the  term  for  which  the  defend- 
ants were  sureties,  to  charge  them,  and  this  is 
not  done  on  the  face  of  the  general  transcript. 
It  is  necessary,  therefore,  to  have  a  restate- 
ment of  the  account  for  this  purpose.  The  re- 
statement does  not  falsify  the  general  account, 
but  arranges  the  items  of  debts  and  credits,  so 
as  to  exhibit  the  transactions  of  the  collector 
during  the  four  vears  in  question.  Whether 
this  he  done  by  depositions  or  in  the  form  of 
the  transcript  may  not  be  material.  We  think 
that  the  transcript  or  restatement  of  the  ac- 
count as  explained  by  the  depositions  was 
competent  evidence  to  the  jury.  This  state- 
ment, as  appears  from  deposition  of  Tarbutt,  is 
deficient  in  not  giving  a!!  the  credits  to  which 
the  collector  was  entitled,  but  as  it  relates  to 
the  matter  in  controversy  it  is  evidence.  The 
jury  will  determine  what  effect  it  shall  have; 
the  amount  charged  to  the  collector  at  the  com- 
mencement of  the  term  is  only  prima  facie  evi- 
dence against  the  sureties. 

"If  they  can  show,  by  circumstance  or  other- 
wise, that  the  balance  ch.nrgcd  in  whole  or  in 
part  had  been  misapplied  by  the  collector  prior 
to  the  new  appointment  they  are  not  liable  for 
the  sum  so  misapplied.* 

It  was,  in  the  case  here  referred  to,  contend- 
ed that  the  duty  of  the  treasury  ofiieers  in  set- 
tling these  kind  of  accounts  were  in  their  na- 
ture judicial  and  conclusive,  but  the  court  did 
not  sustain  such  views;  on  the  contrary,  re- 
garded them  as  prima  facie  only,  and  subject  to 
be  rebutted  by  circumstances  or  otherwise.  But 
we  contend  that  if  they  had  been  regarded  in 
the  nature  of  judicial  sentences,  being  merely 
certified  balances  in  gross,  they  were  not  ad- 
missible in  evidence,  any  more  than  would  be 
the  minute  of  a  Hnal  judgment  of  a  court  un- 
supported by  any  writ,  pleadings,  or  proofs. 
The  ^instruction,  therefore,  of  the  court  C**© 
to  the  jury,  that  the  evidence  on  the  part  of 
the  plaintiffs  made  out  a  prima  facie  case,  was 
certainly  as  strong  for  them  as  they  had  any 
right  to  demand.  Taking  these  treasury  tran- 
scripts, then,  as  containing  a  prima  facie  show- 
ing of  the  defendnnts'  liability,  we  maintain 
that  a  full  and  complete  defense  is  found  for 
them  on  the  following  grounds: 

1st.  That  all  moneys  that  were  in  fact  re- 
ceived by  Boyd,  as  receiver,  hiid  been  well  and 
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truly  paid  by  him  into  the  treasury  before  the 
eoinmeucement  of  this  suit. 

2d.  That  the  balance  claimed  by  the  United 
States  arose  from  returns  made  by  him  of  false 
and  illegal  entries  of  public  lands  in  his  own 
name  and  in  the  names  of  others,  prior  to  the 
execution  of  the  bond,  and  that  on  such  entries 
no  moneys  were  in  fact  paid  to  said  receiver  or 
in  his  hands  before  or  after  the  execution  of 
t^  bond;  that  such  entries  were  unlawful, 
were  nullities,  and  passed  no  title  out  of  the 
government. 

3d.  That  if  any  balance  of  moneys  received 
by  Boyd  was  received  by  him  before  the  exe- 
cution of  the  bond,  that  none  such  was  held 
by  him  in  trust  for  the  government  at  or  after 
the  execution  of  the  bond,  but  had  been  used, 
wasted  or  converted  to  his  own  use  prior  to  the 
execution  of  the  said  bond,  and, 

4th.  That  the  fact  of  Boyd's  supposed  defal- 
cation existed  prior  to  the  date  of  the  bond, 
and  was  known  to  V.  M.  Garesche,  the  agent 
of  the  government,  who  was  bound  in  morals 
and  in  law  to  have  the  same  known  to  the 
sureties,  but  who  concealed  such  knowledge  and 
enjoined  official  secrecy  in  fraud  of  the  sure- 
ties. That  the  said  bond  was  obtained  from 
the  sureties  by  fraud,  and  no  liability  exists 
against  them  on  the  bond. 

As  to  the  first  point,  it  will  be  borne  in  mind 
that  the  bond  is  prospective  both  in  its  terms 
and  legal  effect,  and  that  it  is  dated  on  the  ICth 
of  June,  1837.  It  will  be  seen  by  reference  to 
the  testimony  of  William  Dowsing,  the  register 
of  the  same  land  office,  that  the  first  entry  that 
purports  to  have  been  made  before  Boyd,  as 
receiver,  was  on  the  second  day  of  December, 
1836,  and  that  the  entries  closed  on  the  29th  of 
May,  1837;  both  of  these  periods  were  before 
the  date  of  the  bond.  According,  then,  to  the 
opinion  of  the  court  made  in  this  case  on  the 
former  adjudication,  the  sureties  are  not  liable, 
unless  such  public  moneys ,  remained  on  hand 
at  and  after  the  date  of  the  bond. 

The  testimony  of  all  the  witnesses,  William 
Dowsing,  John  Davies,  John  D.  Montgomery, 
William  B.  Winston,  and  Robert  E.  Harris, 
conduce  to  show  that  Boyd  made  his  deposits 
of  public  moneys,  as  they  accrued,  in  the  of- 
fice of  the  Planters'  Bank,  at  Columbus,  where 
he  ought  to  have  made  them.  By  reference  to 
exhibit  A,  part  of  the  deposition  of  William 
B.  Winston,  it  will  be  seen  that  the  deposits 
were  so  made  by  him,  and  on  comparing  them 
with  the  statement  of  moneys  paid  by  Bk>yd  to 
41*1  the  government,  it  is  shown  *that  he 
well  and  truly  paid  over  to  the  plaintiffs  all  the 
public  moneys  actually  received  by  him,  and 
that  at  or  after  the  date  of  the  bond  no  such 
moneys  remained  in  his  hands. 

The  testimony  of  these  witnesses  certainly 
conduced  to  show  this,  and  the  jury  having 
found  the  issue  for  the  defendants,  the  court 
would  not  be  authorized  to  disturb  the  verdict. 
This  is  so  without  regard  to  the  testimony  of 
Boyd,  but  if  the  testimony  of  Bovd  be  compe- 
tent it  is  a  full  defense  to  the  defendants,  and 
is  conclusive  of  the  issue  in  behalf  of  the  de- 
fendants. He  testifies  that  at  the  date  of  said 
bond  he  had  no  moneys  in  his  hands,  as  re- 
ceiver, and  did  not  otherwise  hold  any  moneys 
at  that  time  for  the  United  States  or  in  trust 
for  them;  that  he  fore  the  execution  of  said 
MS  li.  ed. 


bond  he  had  fully  informed  V.  H.  Craretche, 
the  agent  of  the  Land  Office  Department,  that 
he  had  no  such  moneys  in  his  possession;  and 
being  further  interrogated,  he  stated  that  his 
default,  as  receiver,  was  complete  and  consum- 
mated before  the  execution  of  said  bond,  and 
that  after  the  execution  of  said  bond  he  did  not 
receive  any  such  moneys  not  paid  over. 

If  his  testimony  be  competent,  its  weight 
and  credibility  were  alone  for  the  province  of 
the  jury;  they  having  believed  him,  and  having 
found  their  verdict  for  the  defendants,  there  is 
no  rule  by  which  this  court  on  error  would  be 
authorized  to  disturb  the  verdict. 

We  entertain  no  doubt  of  the  competency  of 
his  testimony.  He  had  been  previously  prose- 
cuted at  the  suit  of  the  Unitea  States  in  a  dis- 
tinct and  separate  proceeding  for  the  identical 
same  cause  of  action,  and  the  United  States 
had  obtained  a  judgment  against  him  on  the 
15th  of  June,  1838,  for  the  sum  of  $53,722.50. 
These  proceedings  he  relied  upon  as  a  bar  to 
the  plaintiffs'  right  to  have  another  judgment 
against  him  for  the  same  cause  on  the  bond; 
nul  tiel  record  was  relied  upon  by  the  plain- 
tiffs, but  it  was  found  that  there  was  no  such 
record;  and  as  it  was  not  thought  regular  for 
the  plaintiffs  to  have  two  operative  judgments 
against  the  same  person  for  the  same  cause  at 
the  same  time,  Boyd  was  discharged  from  the 
second  action  and  had  no  further  connection 
with  it.  But  he  was  principal  in  the  bond  and 
the  other  defendants  his  sureties  only. 

Before  he  was  allowed  to  testify,  the  defend- 
ants, on  behalf  of  whom  he  did  testify,  were 
required  to  release  him,  his  heirs,  executors, 
and  administrators,  from  all  claims  against  him 
for  any  money  or  other  thing  which  he  might 
be  Uable  to  them  or  either  of  them  by  reason 
of  any  recovery  or  judgment  that  might  be  had 
against  them  or  either  of  them,  and  also  all 
costs  incurred  or  to  be  incurred  by  reason  of 
any  suit  upon  the  bond,  after  the  discharge 
mentioned ;  by  these  releases  the  said  Boyd  was 
rendered  a  competent  witness  for  the  sureties, 
who  thus  released  him,  and  was  correctly  per- 
mitted to  testify.  United  States  v.  Lefiler,  11 
Wheaton,  86.  But  whence,  it  may  be  asked, 
arose  his  supposed  defalcation  T  We  answer, 
by  his  having  issued  certificates  for  land  before 
the  date  of  the  bond  in  his  own  name  and  in 
the  name  of  others  without  having  received 
*the  purchase  money  therefor.  See  the  [*42 
testimony  of  William  Dowsing,  John  Davies, 
John  D.  Montgomery,  and  Robert  E.  Harris, 
in  the  printed  record.  If  this  be  so,  allow  us 
here,  secondly,  to  sav  that  whatever  may  be 
the  nature  of  the  liability  of  Boyd  or  his 
sureties  for  malfeasance  in  office,  for  and  on 
account  of  these  certificates,  this  proceeding 
for  money  received  and  on  hand  at  and  after 
the  date  of  the  bond  cannot  be  supported.  In 
this  respect  the  jury  having  found  for  the  de- 
fendants, this  court  would  not  be  authorized  to 
disturb  the  verdict. 

We  do  not  think  that  the  United  States  can 
be  deprived  of  any  portion  of  the  public  do- 
main by  such  false  certificates.  The  Act  of 
Ck)ngress  of  the  24th  of  April,  1820,  changing 
the  mode  of  the  disposition  of  the  public  lands 
from  the  credit  to  the  cash  system,  provides 
that  "credit  shall  not  be  allowed  'or  the  pur- 
chase money  on  tVie  m\«  ol  «.ii^  ^\i\^\<^  \«xA^ 
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which  shall  be  sold  after  the  first  day  of  July, 
1820.  Lands  remaining  unsold  at  the  close  of 
a  public  sale  may  be  sold  at  private  sale  by 
entry  at  the  land  office  at  one  dollar  and  twen- 
ty-five cents  per  acre,  to  be  paid  at  the  time  of 
making  such  entry.  No  lands  which  have  re- 
verted or  which  shall  revert  to  the  United 
States  for  failure  in  any  manner  to  make  pay- 
ment, shall  be  subject  to  entry  at  private  sale 
until  they  shall  have  been  first  offered  to  the 
highest  bidder  at  public  sale;  no  such  lands 
shall  be  sold  at  public  sale  for  less  price  than 
one  dollar  and  twenty -five  cents  per  acre,  nor 
on  any  other  terms  than  that  of  cash  payment." 
Statutes  of  the  United  States  at  Large,  66,  67. 
It  would  seem  that  the  actual  payment  of  the 
money  forms  a  condition  precedent  both  in  fact 
and  in  law  to  the  right  of  the  receiver,  register, 
or  other  officer  of  the  executive  sovemment  to 
part  with  any  portion  of  the  public  lands. 

If,  indeed,  it  be  competent  for  Gordon  D. 
Boyd  thus  to  appropriate  $50,622.60  worth  of 
the  public  domain  to  himself  without  paying 
for  it,  the  task  would  not  be  difficult,  on  the 
same  principle,  for  him  thus  to  appropriate  the 
balance  of  the  land  in  his  land  district;  and  if 
he  could  be  permitted  to  do  so,  all  other  re- 
ceivers of  public  moneys  could  do  the  same  in 
their  several  land  districts,  and  thus  the  title 
of  the  whole  public  domain  could  pass  out  of 
the  government  without  the  payment  of  a  dol- 
lar. The  principle  or  practice  that  shall  thus 
deprive  the  United  States  of  her  public  lands 
eannot  be  soimd  or  be  supported  by  this  court. 

If,  indeed,  it  be  true  that  the  supposed  defal- 
cation of  Boyd  arose  before  the  date  of  the 
bond,  and  from  his  having  issued  certificates 
for  the  public  lands  in  his  own  name  and  in 
the  name  of  others  without  receiving  payment 
of  the  purcliase  money  therefor — and  it  is 
shown  by  the  testimony  of  the  witnesses  and 
the  verdict  of  the  jury  that  such  was  the  man- 
ner of  his  defalcation — may  we  not  legitimate- 
ly protest  against  the  right  of  the  executive 
government  successfully  to  call  on  the  judiciary 
48*]  to  aid  them  in  violating  the  legislation  *of 
Congress  in  this  respect,  and  find  security  in 
the  confidence  that  tnis  court  will  never  sanc- 
tion such  a  disposition  of  any  portion  of  the 
public  domain.  But  what  should  be  the  course 
of  the  Land  Office  Department  on  the  matter 
before  us?  We  think  it  is  easy  and  natural, 
and  what  their  duty  enjoins,  and  about  which 
they  will  have  no  difficulty. 

By  proper  proceedings  to  ascertain  what 
lands  have  thus  been  entered,  set  aside  the 
entries  and  have  the  lands  disposed  of  as  the 
act  of  Congress  provides;  these  entries  are  nul- 
lities, and  even  if  a  patent  had  issued  it  would 
not  affect  the  title  of  the  United  States.  For 
this  we  beg  leave  to  refer  the  court  to  the  case 
of  Stoddard  et  al.  t.  Chambers,  2  Howard  Su- 
preme Court  Reports  of  the  United  States,  318. 
There,  it  is  said  "no  title  can  be  valid  which 
has  been  acquired  against  law.  The  patent  of 
the  defendant  having  been  for  land  reserved 
from  appropriation  is  void." 

We  may,  then,  certainly  say  that  a  false  cer- 
tificate made  in  violation  of  law  and  in  fraud  is 
void,  and  does  not  pass  any  title  to  the  land 
out  of  the  United  States. 
Sd,  The  nuLtten  if  the  third  point  we  thi^k 
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we  have  sufficiently  considered  of  In  what  has 
been  said  on  the  first  and  second. 

The  fourth  point,  that  V.  M.  Garesche  was 
the  agent  of  the  general  land  office  to  settle 
with  Boyd,  as  receiver,  that  he  made  such  set- 
tlement prior  to  the  date  of  the  bond,  ascer- 
tained that  the  defalcation  had  thus  accrued, 
and  fraudulently  enjoined  secrecy  on  the  offi- 
cers and  clerks  in  fraud  of  the  defendants,  we 
think  we  have  sufficiently  shown. 

The  fact  is,  he  was  such  agent,  and  we  think 
that  the  court  bolow  was  bound  to  take  notice 
that  he  was  such  without  any  direct  proof.  But 
William  Dowsing,  the  register  of  the  land  office, 
says:  ''Sometime  between  the  10th  and  20th 
of  May,  1837,  V.  M.  Garesche,  Esq.,  produced 
to  him  the  letter  of  his  appointmont  from  the 

general  Land  Office  Department  of  the  United 
tates,  authorizing  him  to  examine  certain  land 
offices,  of  which  this  was  one;  and  from  a 
knowledge  derived  from  a  frequent  correspond- 
ence with  the  Land  Office  Department,  I  knew 
the  letter  of  appointment  which  he  produced  to 
be  genuine." 

John  Davies  says:  "Sometime  in  the  spring 
or  summer  of  1837,  the  general  government 
sent  an  agent,  named  V.  M.  Garesche,  for  the 

fmrpose  of  examining  into  the  condition  of  the 
and  offices."  Robert  £.  Harris  says,  that  "In 
the  latter  part  of  the  spring  or  the  first  of  the 
summer  of  1837,  a  settlement  took  place  in  the 
land  office,  between  Col.  Boyd,  and  a  man  by 
the  name  of  Garesche,  as  agent  of  the  govern- 
ment, in  reference  to  such  defalcation.  lie  had 
no  other  knowledge  of  the  agency  of  Garesche, 
or  his  authority  as  such,  except  that  he  was 
recognized  and  regarded  by  the  register  and  re- 
ceiver of  the  land  office  at  Columbus  as  such 
agent,  and  who  settled  with  him  as  such." 
This  we  have  thought  sufficient. 

*His  appointment,  whatever  may  have  [*44 
been  its  form,  was  not  in  the  possession  or  con- 
trol of  the  defendants.  The  injunction  of  of- 
ficial secrecy  by  Garesche  as  to  Boyd's  defalca- 
tion, see  the  testimony  of  William  Dowsing, 
and  that  of  John  Davies.  This  suppression  of 
the  fact  of  Boyd's  defalcation  was  a  gross  fraud 
on  the  sureties,  who  after  the  defalcation  be- 
came sureties.  It  is  most  probable  that  had  the 
sureties  been  informed  that  Boyd  had  become  a 
defaulter  to  the  government  to  that  large 
amount,  they  would  have  been  sufficiently  pru- 
dent never  to  have  become  responsible  for  him 
on  the  bond.  Fraud  vitiates  all  transactions. 
It  makes  void  a  Judgment,  which  is  a  much 
more  solemn  act  than  the  issuing  of  a  patent. 
2  Howard,  S.  a  R.  318.  It  certainly  ought  to 
defeat  a  false  certificate. 

The  plaintiffs  further  ofTered  the  copy  of  an- 
other and  different  bond,  which  was  objected 
to  by  the  defendants;  and  as  it  related  to  an- 
other, separate,  distinct,  and  independent  mat- 
ter, the  court  very  properly  sustained  the  ob- 
jection. 

The  plaintiffs  also  objected  to  some  portions 
of  the  testimony,  on  account  of  the  manner  in 
which  the  several  witnesses  gave  in  their  tes- 
timony, but  as  the  objections  were  trivial,  un- 
becommg  the  dignity  of  the  investigation,  and 
as  the  testimony  is  in  other  respects  regarded 
ampiv  sufficient  to  sustain  the  verdict,  we  have 
not  thought  it  necessary  to  notice  them  in  de- 
taiV   WYien  iha  coMxt  c^t%«^  \>da  \\xt^  Wv«X  \.\^ 
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plftintifTs  had  made  out  a  prima  facie  case,  the 
plaintiffs'  attorney  substantially  obtained  all 
the  chsrges  he  asked  for;  the  court  had  already 
permittS  the  treasury  transcript  to  be  given 
m  evidence  to  the  jury,  as  being  in  judgment 
of  law  sufficient  to  establish  the  plaintiffs' 
right;  the  jury  of  necessity  regarded  them  in 
that  light.  But  the  defendants  were  allowed  to 
impeach  the  transcripts  for  illegalitv  and  fraud. 
It  was  equally  regular  to  impeach  them  for  any 
omission  or  mistakes,  and  thus  they  were 
compelled  to  yield  the  influence  of  the  rebut- 
ting proofs. 

In  view  of  the  whole  case,  we  are  satisfied  it 
will  be  seen  that  the  said  Boyd  had  not  any 
money  of  the  United  States  at  or  after  the  ex- 
ecution of  the  bond,  but  that  the  same  had  all 
been  paid  into  the  treasury. 

That  his  entire  defalcation  arose  from  his 
fraudulently  and  illegally  issuing  land  certifi- 
cates in  his  own  name,  and  in  the  name  of 
others,  without  being  paid  the  purchase  money, 
that  they  ought  to  be  set  aside,  and  the  land 
considered  as  yet  belonging  to  the  government. 

That  it  was  a  fraud  in  Garesche  to  conceal 
from  the  sureties  the  fact  of  Boyd's  defalca- 
Uon,  and  that  the  judgment  of  the  court  below 
ou^t  not  to  be  reversed,  but  the  executive  gov- 
ernment left  to  the  discharge  of  its  duty  in 
setting  aside  those  illegal  entries  and  certifi- 
cates. 

45*]    ^Synopsis    of    the   Argument    of    John 
Henderson  for  Defendants. 

The  bill  of  exception  filed  in  this  case  is  of 
that  form  which  has  heretofore  met,  and  we 
think  deservedly,  the  reprehension  of  this  court. 
It  comprises,  at  length,  all  the  testimony  on 
both  sides,  and  extends  to  161  pages,  being  all 
the  record,  less  17  pages.  The  various  parts  of 
the  testimony  is  chiefly  objected  to,  with  a  gen- 
erality of  exception,  which  presents  no  specific 
matto*  of  law  for  the  consideration  of  this 
court,  but  devolves  it  upon  this  court  to  sift 
depoaitions  at  length,  to  ascertain  if  there  be 
any  exceptionable  matter  to  justify  the  gen- 
eral objections  taken. 

We  should  feel  ourselves  justifled,  did  we 
think  our  defense  made  it  necessary,  to  object 
that  most  of  this  extended  volume  of  testimony 
is  not  before  this  court  on  any  sufficient  points 
of  exception  as  to  entitle  it  to  be  reviewed  by 
this  court,  under  the  common  law  rules  of  pro- 
ceeding, as  a  court  of  error.  But,  waiving  all 
such  objections,  we  shall  meet  the  plaintiffs' 
case,  regardless  of  this  deficiency. 

In  aggregating  the  general  objections  of  the 
plaintiffs  to  the  five  several  depositions  of  the 
defendants,  that  they  were  ''incompetent" 
testimony,  and  with  intimations  that  plaintiffs' 
case  rested  on  "conclusive"  proof,  we  can 
reduce  these  objections  to  no  other  legal  posi- 
tion, than  that  the  defendants  were  estopped 
from  denying  the  plaintiffs'  case  by  any  proof 
whatever.  For  surely  the  defendants'  testimony 
was  pertinent  to  the  issue,  and  it  is  not  ob- 
jected that  the  deponents  were  not  competent 
and  disinterested  witnesses.  Nor  can  it  be 
doubted  but  the  jury  rightly  estimated  this 
testimony  as  disproving  the  plaintiffs'  case. 
Reduced,  then,  to  a  legal  elementary  principle, 
the  sum  total  of  these  objections  is,  that  the 
defendants  were  concluded  and  estopped  in  law 
from  Bbowing  the  truth  MgminMt  the  ftur  ieem- 


ing,  but  fletitioua  case  the  plaintiffs  had  pre- 
sented. 

To  this  view  of  the  case,  our  flrst  answer  is, 
that,  if  this  position  has  any  foundation  in  law, 
then  it  was  peculiarly  a  case  in  which  the  es- 
toppel should  have  been  pleaded.  It  was  not  an 
estoppel  in  pais,  coming  up  incidentally  as  evi- 
dence. The  supposed  matters  of  estoppel  wert 
the  treasury  transcripts  presented  by  tne  plain- 
tiffs as  their  ground  of  action,  and  if  regarded 
by  them  as  records  conclusive  on  the  defend- 
ants, they  should  have  pleaded  them  specially 
in  their  replication,  and  not  joined  the  defend- 
ants in  an  open  and  general  issue,  and  then  ob- 
iaeted  that  the  defendants  should  not  prove  their 
issue  as  joined.  If,  then,  it  be  a  case  of  estoppel, 
it  should  have  been  so  pleaded.  6  Munford, 
120;  2  A.  K.  Marshall,  143;  3  Dana,  103;  2  J. 
R.  382;  6  Pick.  364;  14  Mass.  241;  2  Black- 
ford, 465;  2  Penn.  492. 

But  we  say  this  is  not  an  estoppel,  because 
neither  matter  of  deed  or  of  judicial  record. 
18  J.  R.  490;  3  Wendell,  27. 

*And  is  not  an  estoppel,  because  there  [*46 
was  no  mutuality  of  obligation  between  the 
parties  to  the  matter  of  estoppel.  The  United 
States  were  not  concluded  by  Boyd's  returns, 
neither  by  the  account  as  stated,  nor  the  ficti- 
tious sales  of  the  public  lands,  thereby  report- 
ed to  have  been  sold.  Estoppel  must  be  mu- 
tual.   2  J.  R.  382;  3  Randolph,  663. 

Boyd's  returns  were  no  stronger  evidence 
than  receipts,  which  never  work  an  estoppeL 
12  Pick.  667. 

But,  so  far  from  the  plaintiffs'  proof  from 
the  Treasury  Department  beinff  "conclusive," 
a  part,  if  not  all  of  it,  was  clearly  inadmissible 
as  evidence  at  all. 

The  account  showing  settlement  and  balance 
struck  by  the  Treasury  Department  against 
Boyd  was  no  sort  of  legal  proof.  It  resulted 
from  no  accounts  and  charges  kept  in  the 
Treasury  Department,  and  included  no  charge 
for  money  advanced  or  paid  out  of  the  depart- 
ment, but  was  only  the  result  of  certain  treas- 
ury officers,  in  stating  Boyd's  account  from 
reported  returns,  and  data  furnished  by  him- 
self. 

Now,  the  rule  is  settled  in  the  case  of  United 
States  V.  Buford,  and  in  other  cases,  that  in  a 
suit  for*  money  which  came  to  the  hands  of  a 
collecting  officer  in  peis*  and  not  received 
from  the  Treasury  Department,  a  treasury 
statement,  in  such  case,  is  no  evidence  of  the 
debt.  3  Pet.  29;  6  Pet.  202;  6  Pet.  292;  8 
Pet.  876. 

The  papers  certified  from  p.  17  to  22  of  the 
record,  are  of  this  description,  and  should  not 
have  been  admitted  in  evidence  at  all.  GU- 
pin's  D.  C.  R.  47. 

The  accounts  certified  from  p.  48  to  66  at 
''true  copies  of  the  originals  on  file  in  said 
department,"  are,  perhaps,  by  another  provi- 
sion of  law  than  that  which  provides  for  certi- 
fied transcripts  of  accounts  trom  the  treasury 
books,  admissible  as  secondary  proof  of  the 
facts  contained,  but  not  necessarily  of  a  debt 
due,  and  certainly  as  open  to  correction  or 
disproof,  as  accounts  and  receipts  ever  are,  and 
having  in  no  sense  whatever  any  judicial 
verity.   See  cases  dted  above. 

The  plaintiffs'  testimony  shows  that  tha 
alleged  iNilance  o!  account  ^u%  lifym  ^^^  ^%3^ 
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not  of  money  received  after  execution  of  de- 
fendftot's  bond,  but  is  carried  forward  as  "an 
amount  remaining  on  hand  per  last  return/' 
from  the  months  of  February  or  March  pre- 
ceding. 

The  facts,  then,  which  we  have  assumed  as 
our  right  to  prove  are,  that  this  reported  bal- 
ance was  a  mere  fiction  of  figures,  without  any 
reality;  and  that  the  fiction  was  made  to  figure 
as  fact,  by  a  device,  palpably  violative  of  the 
laws  of  the  United  States,  in  selling  the  public 
domain  on  credit,  and  charging  up  the  pnce  as 
cash  received. 

We  have  answered,  that  it  was  our  province 
to  show,  and  by  our  proof  we  have  shown,  to 
the  satisfaction  of  a  court  and  jury,  that  the 
balance  of  money  on  hand,  as  reported  by 
47*]  Boyd,  since  the  execution  *of  oefendants' 
bond,  was  a  fiction.  6  Pet.  873;  8  Pet. 
899. 

We  have  shown  by  our  proof,  too,  that  this 
balance  arose  from  sales  made  of  the  public 
land  on  credit,  and  for  which  no  money  was 
received. 

Can  this  court  assume,  for  a  moment,  this 
may  be  lawfully  done  by  the  mere  unmeaning 
device  of  a  receiver,  charging  up  his  account 
sales,  that  the  price  was  received,  when  in  truth 
it  was  not. 

The  law  says  credit  shall  not  be  allowed  for 
the  purchase  money  on  sale  of  the  public  lands 
after  1st  July,  1821.  Land  Laws,  324.  That 
lands  subject  to  entry  shall  be  paid  for  "at  the 
time  of  making  such  entry.'^  Land  Laws, 
824. 

Is  there  any  equitable  license  for  the  land 
ofiicer,  or  this  court,  to  dispense  with  the  posi- 
tive requirements  of  this  law? 

Now,  we  maintain,  the  provisions  and  re- 
quirements of  this  law  rest  in  a  superior  and 
pervading  public  policy,  and,  as  such,  its  lugh 
commands  are  in  no  sense  directory,  but  man- 
datory and  peremptory.  Laws  founded  in 
public  policy  have  no  fiexible  equities  author- 
ising any  countenance  to  be  given  by  the  courts 
to  their  violation.  Nor  can  it  be  tolerated,  to 
meet  any  particular  act  of  the  citizen,  that 
their  known  violation  should  be  judicially  cov- 
ered up  by  an  estoppel.  Such  are  the  English 
shipping  acts*  and  so  of  ours;  and  of  like  high 
statutory  policy  is  the  system  of  our  laws  for 
the  sale  of  public  landa.  1  Story's  Equity, 
sec.  177. 

In  this  ease,  then,  the  court  will  declare  it  to 
be  the  duty  of  the  Land  Department  of  our 
government  to  disregard  these  afl'ected  and  un- 
real sales,  consider  them  as  void,  and  resume 
the  title  to  the  government,  as  unafl'ected  by 
the  acts  now  attempted  to  be  validated;  and 
such,  in  effect  and  principle,  has  been  the 
previous  decisions  of  this  court.  No  title  is 
valid  if  acouired  against  law.  ...  A  patent 
issued  against  law  is  void.  2  Howard,  318;  13 
Pet.  611. 

Lands  not  subject  to  sale  by  law  do  not  pass, 
without  a  register's  certificate  and  payment; 
and  the  title  of  the  United  States  is  not  divert- 
ed or  affected  thereby.     13  Pet.  498. 

So,  too,  11  Wheat.  384;  9  Granch,  87. 

The  objection  to  Boyd  as  a  witness  is  not 

well  taken.   He  was  exonerated  by  the  parties 

for  whom  he  deposed,  for  both  debt  and  costs, 

mnd  bMd,  therefore,  no  intere§t§  disqualifying 


him.     11  Pet.  86;  7  Cranch,  206;  7  Wheaton, 
356. 

The  objections  to  the  charges  and  refusal  to 
charge  by  the  oourt  below,  we  regard  as 
whofly  groundless.  The  court  charged  the 
full  strength  of  the  plaintiffs'  case,  and  the 
other  points  vindicate  themselves  on  raiding. 

But  if  this  court  should  possibly  find  error 
in  the  trial,  then  we  fall  back  upon  the  first 
error  in  the  judgment  of  the  court  below  on 
the  pleadings,  and  demand  the  judgment  of 
this  court  on  the  ^plaintiffs'  demurrer  [*48 
to  defendants'  first  rejoinder,  in  which  we 
think  there  is  manifest  error  in  the  court's 
judgment  against  us. 

John  Henderson, 
Attorney  for  Defendants. 

Mr.  Justice  Nelson,  after  reading  the  state- 
ment in  the  commencement  of  this  report,  pro- 
ceeded to  deliver  the  opinion  of  the  court: 

When  this  cause  was  formerly  before  the 
court,  involving  a  Question  arising  out  of  tho 
pleadings,  it  was  held  that  the  condition  of  tho 
bond  was  prospective,  and  subjected  the  sure- 
ties to  liability  only  in  case  of  default  or  offi- 
cial misconduct  of  Uie  principal  occurring  after 
the  execution  of  the  instrument;  and  that  if 
intended  to  cover  past  dereliction  of  duty,  it 
should  have  been  made  retrospective  in  its  lan- 
guage; that  the  sureties  had  not  undertaken 
for  past  misconduct.    16  Pet.  187. 

The  case  is  now  before  us,  after  a  trial  on 
the  merits,  and  the  question  is,  whether  or  not 
any  breach  of  duty  has  been  established  which 
entitled  the  government  to  recover  the  amount 
in  question,  or  any  part  of  it,  against  the  sure- 
ties within  the  condition  of  the  bond  as  already 
expounded. 

Since  the  verdict  rendered  under  the  instruc- 
tion given  by  the  court  below,  we  must  assume 
that  the  whole  amount  of  the  $69,622.60,  of 
which  the  receiver  is  in  default  to  the  govern- 
ment, accrued  against  him  in  consequence  of 
the  entry  of  public  lands  in  his  own  name,  and 
in  the  name  of  others,  without  the  payment  of 
any  money  in  respect  to  the  tracts  entered  in 
his  own  name,  and  without  exacting  payment 
of  others,  in  respect  to  the  tracts  entered  in 
their  names;  and  all  happening  before  the  16th 
June,  1837,  the  date  of  the  bond.  So  the  jury 
have  found. 

The  fraud,  thus  developed,  was  accom- 
plished at  the  time  by  means  of  false  certifi- 
cates of  the  receipt  of  the  purchase  money  by 
the  receiver,  whicn  were  given  by  him  in  the 
usual  way,  as  the  entries  for  the  several  tracts 
of  land  were  made  at  the  register's  office,  and 
also  by  entering  and  keeping  the  accoimts  with 
the  government  the  same  as  if  the  money  had 
been  actually  paid  as  fast  as  the  lots  were  en- 
tered. The  monthly  or  quarterly  returns  to 
the  proper  department  would  thus  appear  un- 
exceptionable, and  the  fraud  concealed  until 
payment  of  the  balances  should  be  called  for 
by  the  government. 

According  to  the  finding  of  the  jury,  there- 
fore, the  whole  of  the  money,  of  which  the 
receiver  is  claimed  to  be,  and  no  doubt  is,  in 
default,  and  for  which  the  sureties  are  and 
ought  to  be  made  responsible,  were  not  only 
not  in  his  hands  or  custody  at  the  time  of  the 
execution  of  the  Vioiid,  but,  VaoL  ^nt  o<  <«.<^t^ 
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iMTer  had  been  in  his  hands  at  any  time  before 
or  since.  No  part  of  it  was  ever  received  by 
anybody.  The  whole  of  the  account  charged 
49*]  was  *made  up  by  means  of  fabricated 
certificates  of  the  receiver,  and  false  entries  in 
his  returns  to  the  government. 

The  Act  of  Ck>ngress  of  the  24th  of  April, 
1820,  see.  2  (3  Statutes  at  Large,  566),  provides 
**That  credit  shall  not  be  allowed  for  the  pur- 
chase  money  on  the  sale  of  any  of  the  public 
lands  which  shall  be  sold  after  the  first  aay  of 
July  next;  but  every  purchaser  of  land  sold  at 
public  sale  thereafter  shall,  on  the  day  of  the 
purchase,  malce  complete  payment  therefor; 
and  the  purchaser  at  private  sale  shall  produce 
to  the  register  of  the  land  office  a  receipt  from 
the  Treasurer  of  the  United  States,  or  from  the 
receiver  of  public  moneys  of  the  district,  for 
the  amount  of  the  purchase  money  on  any 
trsct,  before  he  shall  enter  the  same  at  the  land 
office.* 

Yhe  acts  of  the  receiver,  out  of  which  the 
defalcation  in  question  arose,  were  in  direct 
violation  of  this  provisioQ  of  law,  and  con- 
stituted a  breach  of  official  duty,  which  made 
him  liable  at  once  as  a  defaulter  to  the  govern- 
ment, and  would  have  subjected  his  sureties 
upon  the  official  bond.  If  one  had  been  given, 
covering  this  period.  It  was  doubtless  by  some 
accident  that  the  bond  was  omitted,  as  it  will 
be  seen  by  reference  to  the  Acts  of  Congress,  3d 
March,  1833,  sec.  6  (4  Statutes  at  Large,  653), 
and  3d  of  March,  1803,  sec.  4,  and  10th  of 
May,  1800,  sec.  6  (2  Statutes  at  Large,  75,  230), 
that  a  bond  with  sufficient  sureties  should  have 
been  given  b^  the  receiver  before  he  entered 
upon  the  duties  of  his  office. 

It  is  clear,  therefore,  that  the  defalcation  had 
accrued,  and  Boyd  had  become  a  defaulter  and 
debtor  to  the  government  before  the  present 
sureties  had  undertaken  for  his  fidelity  in  office, 
unless  we  construe  their  obligation  to  be  retro- 
spective, and  to  cover  past  as  well  as  future 
misconduct,  which  has  already  been  otherwise 
determined. 

Whether  a  receiver  can  purchase  the  public 
lands  within  his  district  in  his  own  name,  or 
in  the  name  of  others  for  his  benefit,  while  in 
office,  consistent  with  law  and  the  proper  di9- 
charge  of  his  official  duties,  it  is  not  now  neces- 
sary to  express  an  opinion. 

The  register  is  expressly  prohibited  (Act  of 
Congress,  10  May,  1800,  sec.  10,  2  Statutes  at 
Large,  77),  and  it  would  have  been  as  well  if 
the  prohibition  had  included  the  receiver. 

One  thing,  however,  is  clear,  and  which  is 
sufficient  for  the  purpose  of  this  decision,  the 
act  of  Congress,  forbidding  the  sale  of  the 
public  lands  on  credit,  makes  no  exception  in 
favor  of  any  officers.   He  must  purchase,  if  he 

furchases  at  all,  upon  the  terms  prescribed, 
f  this  is  impracticable,  it  only  proves  that  the 
duty  of  the  receiver  is  inconsistent  and  incom- 
patible with  the  duty  of  the  purchaser,  which 
might  amount  to  a  virtual  prohibition.  But, 
if  otherwise,  and  the  receiver  allowed  to  pur- 
chase, the  money  must  be  paid  over,  as  in  the 
case  of  other  purchasers,  and  deposited  at  the 
time  of  the  purchase  with  the  other  moneys 
received  anl  held  by  him  in  trust  for  the  gov- 
ernment. The  public  moneys  in  his  hands 
50*]  constitute  *a  fraud,  which  it  is  his  duty 
to  keep.  Mid  which  the  Imw  preaumeB  iB  kept. 


distinct  and  separate  from  his  own  private 
affairs.  It  is  only  upon  this  view,  that  he  can  be 
allowed  to  purchase  the  public  lands  at  all, 
consistently  with  the  provisions  of  the  act  of 
Congress. 

It  has  been  contended  that  the  returns  of  the 
receiver  to  the  Treasury  Department  after  the 
execution  of  the  bond,  which  admit  the  monev 
to  be  then  in  his  hands  to  the  amount  claimed, 
should  be  conclusive  upon  the  sureties.  We 
do  not  think  so.  The  accounts  rendered  to  the 
department  of  money  received,  properly  au- 
thenticated, are  evidence,  in  the  first  instance, 
of  the  indebtedness  of  the  officer  against  the 
sureties;  but  subject  to  explanation  and  con- 
tradiction. They  are  responsible  for  all  the 
public  moneys  which  were  in  his  hands  at  the 
date  of  the  bond,  or  that  may  have  come  into 
them  afterwards,  and  not  properly  accounted 
for;  but  not  for  moneys  which  the  officer  may 
choose  falsely  to  admit  in  his  hands,  in  his  ae* 
counts  with  the  government. 

The  sureties  cannot  be  concluded  by  a  fabri- 
cated account  of  their  principal  with  his  cred- 
itors; they  may  always  inquire  into  the  reality 
and  truth  of  the  transactions  existing  between 
them.  The  principle  has  been  asserted  and 
applied  by  this  court  in  several  cases. 

If  the  case  had  stood  upon  the  first  instruc- 
tion of  the  court  below,  and  to  which  we  have 
already  adverted,  there  would  be  no  difficulty 
in  affirming  the  judgment.  But  the  second  in- 
struction was  erroneous. 

The  court  charged,  that  if  the  jury  believed 
from  the  evidence  that  fraudulent  design  ex- 
isted, on  the  part  of  Boyd  and  Gareache,  to 
conceal  the  fact  of  the  former's  defalcation 
from  the  sureties  until  they  had  executed  the 
bond,  and  that  such  design  was  communicated 
to  the  Secretary  of  the  Treasury,  and  his  an- 
swer received  before  the  execution,  in  that  case 
the  bond  would  be  fraivdulent  and  void,  and 
the  sureties  not  liable. 

Now,  in  the  first  place,  there  is  no  evidence 
in  the  case  laying  a  foundation  for  the  charge 
of  fraud  in  the  execution  of  the  bond,  in  the 
view  taken  by  the  court  as  matter  of  fact,  and 
therefore  the  instruction  was  improperly  given. 
And,  in  the  second  place,  if  there  had  been,  in- 
asmuch as  the  condition  of  the  bond  is  prospec- 
tive, any  fraud  in  respect  to  past  transactions 
not  within  the  condition,  which  is  the  only 
fraud  pretended,  could  not,  upon  any  principles, 
have  the  effect  of  rendering  the  instrument 
null  and  void  in  its  prospective  operation.  We 
may  add,  also,  that,  so  far  as  the  agency  of 
Garesche  was  material  in  making  out  the  alle- 
gation of  fraud  for  the  purpose  of  defeating  the 
action,  the  proof  was  altogether  incompetent. 
His  acts  ana  declarations  for  the  purpose  were 
admitted  without  previous  evidence  of  his  ap- 
pointment as  agent;  and  also  secondary  proof 
of  the  contents  of  a  pretended  letter  of  appoint- 
ment, without  first  accounting  for  the  nonpro- 
duction  of  the  original. 

^Before  a  party  can  be  made  respon-  [*51 
sible  for  the  acts  and  declarations  of  another, 
there  must  be  legal  evidence  of  his  authority  to 
act  in  the  matter. 

The  counsel  for  the  defendants  ask  the  court 
to  revise  the  iudgment  of  the  court  below,  ren- 
dered upon  the  demurrer  to  the  rejoinders  of 
the  dcf endanU  to  Uie  iB\amVMEl%^  «.m^\A<^  x^^v 
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cation,  overruling  the  demurrer,  insisting  that 
the  rejoinder  was  good,  and  that  Judgment 
should  have  been  rendered  for  the  defend- 
ants. 

The  answer  to  this  is,  that  the  withdrawal  of 
the  demurrer,  and  going  to  issue  upon  the 
pleading,  operated  as  a  waiver  of  the  judgment. 

If  the  defendants  had  intended  to  have  a 
review  of  that  judgment  on  a  writ  of  error, 
they  should  have  refused  to  amend  the  plead- 
ings, and  have  permitted  the  judgment  on  the 
demurrer  to  staiid. 

Another  ground  upon  which  the  judgment 
must  be  reversed  is,  that  a  judnnent  for  costs 
was  rendered  against  the  plaintins.  The  United 
States  are  not  liable  for  costs. 

Some  other  points  were  nmde  in  the  course 
of  the  trial,  but  it  is  unimportant  to  notice 
them. 

The  judgment  of  the  court  below  reversed, 
with  a  venire  de  novo. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo. 


JAMES  PEPPER,  Sarah  H.  Evans,  George  Mc- 
Cullough,  and  Louisa  McCullough,  Plaintiffs 
in  Error, 

V. 

HUGH  W.   DUNLAP,  Curator,  etc.  and  his 

Wife. 

Decree  remandinjf  casa  to  inferior  court  for 
further  proceedmgs  not  final — ^no  writ  of  error 
lies. 

Where  a  perpetual  Injunction  was  granted  by  a 
sabordlnate  State  court,  and,  npon  appeal,  the 
highest  State  court  decided  that  the  party  in 
whose  favor  the  Injunction  had  heen  granted  was 
entitled  to  relief,  and  therefore  remanded  the  case 
to  the  same  subordinate  court  from  which  It  had 
come  for  further  proceedings,  this  Is  not  such  a 
final  decree  as  can  be  reviewed  by  this  court. 

The  writ  of  error  must  be  dismissed,  on  motldn. 

THIS  case  was  brought  by  writ  of  error, 
under  the  25th  section  of  the  Judiciary  Act, 
from  the  Supreme  Court  of  the  State  of  Louis- 
iana. 

62*]     *Mr.  Crittenden  moved  to  dismiss  the 
writ  for  want  of  jurisdiction  in  this  court. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Thiscaseis  brought  here  by  writ  of  error  to  the 
Supreme  Court  of  the  State  of  Louisiana;  and 

NoTB. — As  to  what  Is  a  "final  decree"  or  Judg- 
ment of  State,  or  other  court,  from  which  an  ap- 
peal lies,  see  notes  to  B  L.  ed.  U.  B.  302;  4  L. 
ed.  U.  8.  97;  49  L.  sd.  1001;  02  LJELA.  010. 


a  motion  la  made  to  dfamica  it  for  want  of 
jurisdiction  in  this  court. 

It  is  unnecessary  to  state,  at  length,  the  pro 
ceedinffs  in  the  State  courts,  because  it  is  evi- 
dent that  the  decree  of  the  Supreme  Court  of 
the  State  was  not  a  final  one.  And  as  the  case 
must  be  dismissed  on  that  ground,  the  other 
objections  to  the  jurisdiction  of  this  court 
which  were  taken  in  the  argument  need  not  be 
examined. 

It  appears  from  the  record,  that  the  defend- 
ants in  error  obtained  a  decree  in  the  District 
Court  of  Louisiana  for  the  Ninth  Judicial 
District,  for  a  perpetual  injunction,  staying  all 
further  proceeoings  upon  an  order  of  seizure 
and  sale  of  certain  lands  and  other  property 
mentioned  in  the  proceedings,  which  before 
that  time  had  been  issued  by  the  said  District 
Court  upon  the  petition  of  the  present  plaintiffs 
in  error.  From  this  decree  an  appeal  was  taken 
to  the  Supreme  Court  of  the  State;  and  at  the 
hearing  in  that  court  it  was  decided  that  the 
present  defendants  in  error,  in  whose  favor  the 
mjunction  had  been  granted,  were  entitled  to 
relief  for  a  large  portion  of  their  claim.  The 
decree  specifies  sundry  items  which  ought  to 
be  deducted  from  the  claim  of  the  plaintiffs  in 
error,  amounting  to  a  very  large  sum;  but 
states  that  the  evidence  before  the  court  did 
not  enable  it  to  decide  finally  upon  the  rights 
of  the  parties,  and  especially  upon  the  amoimt 
which  the  defendants  in  error  were  bound  in 
equity  to  refund  to  the  plaintiffs.  And  the 
court,  therefore,  decreed  that  the  judgment 
of  the  District  Court,  granting  a  perpetual 
injunction,  should  be  avoided  and  reversed; 
and  remanded  the  case  to  the  District  Court  for 
further  proceedings  in  conformity  to  the  opin- 
ion expressed  in  this  decree. 

This  is  the  decree  brought  here  by  writ  of 
crrori  It  is  evidently  not  a  final  one,  and  the 
writ  of  error  must,  therefore,  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Supreme 
Court  of  the  State  of  Louisiana,  holding  ses- 
sions for  the  Western  District  of  Louisiana,  and 
was  argued  by  counsel;  on  consideration 
whereof,  and  it  ap}>earing  to  the  court  here 
that  the  judgment  of  the  said  Supreme  Court 
is  not  a  final  one,  it  is  thereupon  now  here  or- 
dered and  adjudged  by  this  court,  that  this  writ 
of  error  be,  and  the  same  is  hereby  dismissed 
for  the  want  of  jurisdiction. 


•MORGAN  McAFEE,  Plaintiff  in  Error,  [*5S 

V. 

THOMAS     a     DOREMUS,    James     Suydam, 
Cornelius  R.  Suydam,  and  John  Nixon. 

Evidence  of  protest,  bills  and  notes  in  Louisi- 
ana, action  against  drawers  and  indorsers 
jointly — sevenu  pleas — nol.  pros,  as  to  draw- 
er— l^ssissippi  law  adopted  by  rule  of  Dis- 
trict Court. 

By  the  laws  of  Louisiana,  a  notary  Is  required 
to  record  In  a  book  kept  for  that  purpose,  all  pto* 
tests  of  bills  made  by  him  and  the  notices  fdveo 

Howaird  ft. 
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I*  tbb  drawen  or  Indoraera,  a  eertifled  copy  of 
whldi   record   ts  made   evidence. 

Under  these  ttatutes,  a  deposition  of  the  notary, 
flTlng  a  copy  of  the  original  bill»  atating  a  de- 
mand of  payment;  a  ■uhaequent  protest  and  no- 
tice to  the  drawers  and  indoners  respectlTely,  Is 
good  CTidence. 

The  original  protest  mast  be  recorded  in  a  book. 
Its  abaenc«  at  the  triai  is,  therefore,  sufflciently 
accounted  for. 

Where  a  Joint  action  against  the  drawers  and 
indoraer  was  commenced  under  the  statute  of  Mis- 
sissippi (which  statute  this  court  has  heretofore. 
16  Peters,  89,  held  to  be  repn|rnant  to  an  act  of 
Congress),  the  piaintifTs  may  discontinue  the  suit 
against  the  drawers  and  proceed  against  the  in- 
dorser  only. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Mississippi. 

On  the  8th  of  December,  1839,  the  following 
bill  of  exchange  was  drawn: 
$4,000.  Locopolis,  Miss.,  Dec.  8th,  1839. 

Ninetj  days  after  date  of  this  my  first  of  ex- 
change (second  of  same  tenor  and  date  unpaid), 
pay  to  the  order  of  Morgan  &  McAfee,  four 
thousand  dollars,  value  received,  and  charge 
the  same  to  account  of  your  obd't  servants. 

Clymer,  Polk  &  Co. 
Messrs.  Keys  &  Roberts,  New  Orleans. 

The  firm  of  Clymer,  Polk  &  Co.,  consisted 
of  Isaac  Clymer,  Benjamin  C  Polk,  William 
C  Ivins,  and  Hiram  Clymer. 

McAfee  indorsed  it,  and  it  came  to  the  hands 
of  the  defendants  in  error,  merchants  and 
partners  in  New  York,  trading  under  the  firm 
of  Doremus,  Suydams  &  Nixon. 

\Mien  the  bill  became  due  it  was  not  paid, 
and  was  protested  under  the  circumstances  set 
forth  in  the  first  bill  of  exception. 

In  May,  1842,  Doremus,  Suydams  &  Nixon 
brought  a  suit  against  the  four  makers  and 
also  against  McAfee,  the  indorser.  The  action 
was  a  joint  one,  as  required  by  a  statute  of 
Mississippi,  passed  on  the  13th  of  May,  1837, 
which  was  as  follows: 

''Section  1.  Be  it  enacted  by  the  Legislature 
of  the  State  of  Mississippi,  that  in  all  actions 
founded  upon  bills  of  exchange  and  promissory 
notes,  the  plaintiff  shall  be  compelled  to  sue 
the  drawers  and  indorsers  living  and  resident 
in  this  State  in  a  joint  action;  and  such  suit 
shall  be  commenced  in  the  county  where  the 
drawer  or  drawers  reside,  if  living  in  the 
State;  and  if  the  drawer  or  drawers  be  dead, 
or  reside  out  of  the  State,  the  suit  shall  be 
brought  in  the  county  where  the  first  indorser 
resides. 

"Sec.  2.  Be  it  further  enacted,  that  in  all 
cases  where  any  drawer,  acceptor,  or  indorser 
shall  have  died  before  the  commencement  of 
54*]  *the  suit,  a  separate  action  may  be 
brought  against  the  representatives  of  such 
drawers,  indorsers,  and  acceptors. 

''Sec.  3.  Be  it  further  enacted,  that  the 
court  shall  receive  the  plea  of  non  assumpsit 
and  no  other,  as  a  defense  to  the  merits,  in  all 
suits  brought  in  pursuance  of  this  act;  and  all 
matters  of  defense  may  be  given  in  evidence 
under  the  aaid  plea.  And  it  shall  be  lawful 
for  the  jury  to  render  a  verdict  against  part  of 
the  defendants,  and  in  favor  of  the  others,  if 
the  evidence  before  them  require  such  a  ver- 
dict, and  the  court  shall  enter  up  the  proper 
judgment  in  such  verdicts  against  the  defend 
mnts;  which  Judgments  mnd  verdictB  Bhtdl  not 
IS  Li,  ed. 


be  reversed,  annulled,  or  set  aside  for  want  of 
form. 

''Sec.  4.  Be  it  further  enacted,  that  new 
trials  shall  alone  be  granted  to  such  defendants 
as  the  verdicts  may  nave  been  wrongfully  ren- 
dered against;  and  judgments  shall  be  entered 
against  all  the  other  defendants  in  pursuance 
of  the  verdict. 

"Sec.  5.  Be  it  further  enacted,  that  the  clerk 
shall  issue  duplicate  writs  to  the  several 
counties  where  the  va^ous  defendants  may  re- 
side, and  shall  indorse  on  all  executions  the 
names  of  the  drawers  and  indorsers,  particu- 
larly specifying  the  first,  second,  and  third  in- 
dorsers. 

"Sec.  6.  Be  it  further  enacted,  that  it  shall 
be  the  duty  of  the  sheriff,  in  all  cases,  to  make 
the  money  on  the  executions  out  of  the  drawer 
or  drawers,  acceptor  or  acceptors;  and  in  no 
case  shall  a  levy  be  made  on  the  property  of 
any  security  or  securities,  indorser  or  indorsers, 
unless  an  affidavit  from  some  credible  person 
be  made  and  filed  among  the  papers  in  the 
case,  setting  forth  that  the  principal  or  princi- 
pals have  no  property  in  this  State,  out  of 
which  the  plaintiff's  money  and  costs  can  be 
made;  and  in  such  event  the  plaintiff  may  pro- 
ceed with  the  executions  against  the  defend- 
ants next  liable,  and  so  on  until  his  executions 
be  satisfied. 

"Sec.  7.  Be  it  further  enacted,  that  no 
sheriff,  or  other  officer,  shall  take  more  than 
one  forthcoming  bond,  in  any  case,  for  the 
same  cause  of  action. 

"Sec.  8.  Be  it  further  enacted,  that  any 
plaintiff  shall  have  the  right  to  discontinue  his 
suit  against  any  one  or  more  of  the  indorsers 
or  securities,  that  he  may  sue  in  any  joint 
action,  before  verdict,  on  payment  of  the  costs 
that  may  have  accrued  by  joining  said  defend- 
ant in  such  suit. 

"Sec.  9.  Be  it  further  enacted,  that  in  all 
suits  brought  under  the  provisions  of  this  act, 
the  defendants  shall  not  oe  allowed  to  sever  in 
their  pleas  to  the  merits  of  the  action,  and  no 
plea  of  abatement  shall  be  allowed  to  be  filed 
in  any  cause,  unless  affidavit  be  made  of  the 
truths  of  the  facts  pleaded  in  the  plea  of  abate- 
ment. 

"Sec.  10.  Be  it  further  enacted,  that  if  any 
plaintiff  or  plaintiffs  shall  cause  to  be  levied  an 
execution  on  any  security,  or  their  indorsers  or 
their  property,  when  the  principal  has  suf- 
ficient property  in  this  State  to  satisfy  such 
execution,  the  party  so  offending  shall  be 
*deemed  a  trespasser,  and  shall  be  liable  [*55 
to  an  action  from  the  party  aggrieved,  and  ex- 
emplary damages  shall,  in  all  such  cases,  be 
awarded  by  the  jury  trying  the  same.  Ap- 
proved, May  13,  1837." 

This  statute  was,  in  part,  adopted  by  a  rule 
of  court  in  1839,  as  follows: 

"Rule  XXX.  The  practice  and  proceedings 
in  action  at  law,  by  the  laws  of  this  State,  and 
the  rules  of  practice  for  the  government  of  the 
courts  of  law,  made  by  the  late  Supreme  Court, 
where  not  incompatible  with  the  laws  of  the 
United  States,  the  rules  which  may  be  pre- 
scribed by  the  Supreme  Court  of  the  United 
States  for  the  government  of  this  court,  or  with 
the  existing  rules  of  this  court,  shall  be  consid- 
ered the  rules  and  practice  of  this  court;  pro- 
vided, however,  and  \t  \i  \iw^\i»5  wr^fwi^-^  \«v 
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dentood,  that  this  rule  doei  not  adopt  the 
whole  of  the  Act  entitled  'An  Aet  to  amend 
the  laws  reepecting  suite  to  be  brought  against 
indorsers  of  proimssorT  notes/  approved  May 
18th,  1887;  but  that  all  of  said  aet,  except  the 
tenth  section  thereof,  it  and  it  is  intenoed  to 
be  ad<mted." 

At  June  Term,  1842,  McAfee  pleaded* the 
general  issue. 

In  June,  1848,  three  of  the  four  drawers  of 
the  bill  having  been  served  with  process  and 
the  remaining  one  not,  the  suit  was  discontin- 
ued as  to  the  drawers,  and  continued  against 
McAfee  alone. 

In  December,  1848,  the  cause  came  on  for 
trial,  when  a  verdict  was  found  for  the  plain- 
tiffs. During  the  trial,  however,  the  two  fol* 
lowing  bills  of  exception  were  taken: 

First  Exception. 

Be  it  remembered,  that,  on  the  trial  of  this 
eause,   on   this   8th   dav   of   June,    1844,   the 
plaintiffs  in  this  case  offered  in  evidence  a  bill 
of  exchange  in  these  words: 
|4|000.  Locopolis,  Miss.,  Dec.  8th,  1830. 

Ninety  days  after  date  of  this  mv  first  of  ex- 
change (second  of  same  tenor  and  date  unpaid), 
pay  to  the  order  of  Morgan  McAfee  four  thou- 
sand dollars,  value  received,  and  charge  the 
same  to  account  of  your  ob't  servants. 

Clymer,  Polk  &  Ck>. 
Messrs.  Keys  &  Roberts,  New  Orleans. 

Having  indorsed  thereon  the  following  names, 
three  of  which  were  erased: 

"Pay  to  Doremus,  Suydams  &  Nixon,  or 
order.  Morgan  McAfee,  Charleston  P.  0., 
Miss.* 

*'A.  H.  Davidson,  Charleston  P.  0.,  Miss.; 
G.  Davidson,  Charleston  P.  0.,  Miss.;  M.  L. 
Cooper  &  Co." 

The  plaintiff  then  proved  that  the  names  of 
A.  H.  Davidson  ana  G.  Davidson  had  been 
erased  before  the  maturity  of  the  bill.  The 
plaintiff  then  offered  in  evidence  the  copy  of 
56*]  the  original  protest,  ^accompanied  by  the 
deposition  of  the  notary  public,  in  these  words: 
United  States  of  America,  Eastern  District  of 

Louisiana,  dtv  of  New  Orleans,  ss: 

Be  it  remembered,  that  on  this  thirteenth 
day  of  May,  In  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty -four,  before  me, 
M.  M.  Cohen,  a  commissioner  duly  sppointed 
on  the  19th  of  April,  1842,  bv  the  Circuit 
Court  of  the  United  States  in  and  for  the  East- 
em  District  of  Louisiana,  under  and  by  virtue 
of  the  acts  of  Congress,  entitled,  "An  Act  for 
the  more  convenient  taking  of  affidavits  and 
bail  in  civil  causes  depending  in  the  courts  of 
the  United  States,"  passed  Feb.  20,  1842,  and 
the  Act  of  Congress,  entitled  "An  Act  in  ad- 
dition to  an  act  entitled  'An  Act  for  the  more 
convenient  taking  of  affidavits  and  bail  in  civil 
csuses  depending  in  the  courts  of  the  United 
States,'"  passed  March  1,  1817,  and  the  Act 
entitled  '*An  Act  to  establish  the  Judicial 
courts  of  the  United  States,"  passed  Sept.  24, 
1789,  personally  appeared  H.  B.  Cenas,  a  per- 
son of  sound  mind  and  lawful  age,  a  witness 
for  the  plaintiff  in  civil  suit  now  depending  in 
the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  Mississippi,  wherein 
Doremus,  Suydams,  and  Nixon  are  plaintiffs, 
mf  djrmer,  Polk  A  Co.  (drmwen),  and  Mor- 


gan McAfee  (indorser)  are  defendants;  and  the 
said  H.  B.  Cenas  being  by  me  first  carefully 
examined,  and  caution^,  and  sworn  to  testify 
the  whole  truth  and  nothing  but  the  truth,  did 
depose  and  say,  that  he  is  a  notary  public,  duly 
commissioned  and  sworn,  in  and  for  the  city 
and  parish  of  New  Orleans,  State  of  Louisiana; 
that  he  held  said  office  on  the  tenth  day  of 
March,  A.  D.  1840,  on  which  day,  at  the  re- 
quest of  the  Commercial  Bank  of  New  Orleans, 
holder  of  the  original  draft,  of  which  the  fol- 
lowing is  a  copy,  to  wits 
$4,000. 

Locopolis,  Miss.,  December  8th,  1830. 

Ninety  days  after  date  of  this  mv  first  of  ex- 
change (second  of  same  tenor  and  date  unpaid), 
pay  to  the  order  of  Morgan  McAfee  four  thou- 
sand dollars,  value  received,  and  charge  the 
same  to  account  of  your  obedient  servants. 

Clymer,  Polk  &  Co. 
Messrs.  Keys  &  Roberts,  New  Orleans. 

Morgan  McAfee,  Charleston  P.  0. 

(Indorsed)  t 

Messrs.  M.  D.  Cooper  &  Co. 

He,  the  said  notary,  presentea  said  draft  to 
a  clerk  of  the  drawees  at  their  counting-room 
(said  drawees  not  being  in),  and  demanded 
payment  thereof,  and  was  answered  that  the 
same  could  not  be  paid;  whereupon  he,  the 
said  notary,  did  publicly  and  solemnly  protest 
said  draft  for  nonpayment,  and  of  protest  did 
give  notice  to  Clymer,  Polk  &  Co.,  drawers, 
and  to  Momn  McAfee,  indorser,  and  M.  D. 
Cooper  &  Co.,  indorsers,  by  letters  to  the 
Mrawer  and  first  indorser  severally  writ-  [*57 
ten  and  addressed,  informing  them  of  said  pro- 
test, and  that  the  holders  looked  to  them  for 
payment;  which  letters  he,  the  said  notary,  did 
direct  to  the  said  drawers  and  said  first  indors- 
ers, respectively,  as  follows:  The  one  for  CIj^- 
mer,  Polk  &  Co.,  drawers,  to  them  at  Locopolis, 
Mississippi,  and  that  for  the  said  Morgan 
McAfee,  the  first  indorser,  to  him  at  Charleston 
P.  O.,  Mississippi,  and  by  delivering  that  for 
the  last  indorsers  to  themselves.  Which  letters 
he,  the  said  notary,  did  put  into  the  postoffice 
at  New  Orleans  aforesaia,  on  the  day  and  date 
of  said  protest.  All  of  which  was  done  under 
the  hand  of  said  notary,  and  recorded  in  pres- 
ence of  competent  witnesses  and  in  due  form 
of  law. 

The  notary's  fees  for  said  protest  and  notices 
amounted  to  $3.50. 

The  document  A,  M.  M.  Cohen,  United 
States  commissioner,  is  sworn  to  by  me. 

H.  B.  Cenas,  Notary  Public. 
United  States  of  America,  North  Circuit  and 

Eastern  District  of  Louisiana,  city  of  New 

Orleans,  ss: 

I,  M.  M.  Cohen,  a  commissioner  duly  ap- 
pointed on  the  10th  of  April,  1842,  by  the  Cir- 
cuit Court  of  the  United  States  for  the  ninth 
circuit  and  Eastern  District  of  Louisiana, 
under  and  by  virtue  of  the  acts  of  Congress, 
entitled  "An  Act  for  the  more  convenient  tak- 
ing of  affidavits  and  bail  in  civil  causes  de- 
pending in  the  courts  of  the  United  States," 
passed  February  20th,  1812,  and  the  Act  of 
Congress,  entitled  "An  Act  in  addition  to  an 
act  entitled  *An  Act  for  the  more  convenient 
taking  of  affidavits  and  bail  in  civil  causes  de* 
pending  in  the  courts  of  the  United  States/  " 
passed  March  lat,  ISn^  and  the  Act.  mtitlen 
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**Ab  Act  to  eatabtlsTi  the  judicial  courta  of  the 
United  Statea/'  paaacd  September  24tb,  1780, 
do  hereby  certify,  that  the  reason  for  taking 
the  foregoing  deposition  ia,  and  the  fact  is,  that 
tlie  witnea^  lives  in  New  Orleans,  State  of  Louis- 
iana, more  than  one  hundred  miles  from  Pon- 
totoe.  State  of  Mississippi,  th«  place  of  trial  of 
the  cause  for  and  in  which  aaid  deposition  is 
taken  and  is  necessary.  I  further  certify  that 
no  notification  was  made  out  and  served  on  the 
defendants,  or  adverse  parties,  their  agent  or 
attorney,  tu  lie  present  at  tlie  taking  of  the  dep- 
osition, and  to  put  interrogatories  if  he  or 
they  may  think  fit,  and  Ihat  no  notiflcation  of 
tlie  time  and  place  of  taking  the  said  deposi- 
tion was  made  out  and  served  on  said  defend- 
ants or  cdxcrEe  parties,  because  neither  the  said 
adverse  panics,  nor  any  attorney  or  agent  of 
said  adverse  parties  was,  at  tlie  time  of  taking 
said  deposition,  within  (100)  one  hundred  miles 
of  the  said  city  of  New  Orleans,  the  place  of 
taking  the  said  deposition.  I  further  certify 
that,  on  this  thirteenth  day  of  May,  A.  D.  1844, 
I  waa  by  the  witness,  who  is  of  sound  mind 
and  lawful  age,  and  the  witness  waa  by  me 
58*]  'carefully  examined  and  cautioned,  and 
sworn  to  testify  the  whole  truth,  and  the  di  po- 
sition was  by  me  reduced  to  writing  in  the 
presence  of  the  witness;  and  after  carefully 
Heading  the  same  to  the  witness,  he  subscribed 
the  same  in  my  presence. 

I  have  retained  the  said  deposition  in  my 
possrssion  for  the  purpose  of  sealing  up,  di- 
recting, and  forwarding  the  same  with  my  own 
hands  to  the  court  for  which  the  same  was 
taken. 

I  further  certify  that  I  am  not  of  counsel  or 
attorney  to  either  of  the  parties  in  said  depo- 
sition and  caption  named,  or  in  any  way  inter- 
ested in  the  event  of  the  said  civil  cause  named 
in  the  caption. 

In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  seal,  the  words  "are  plaintitfs" 
being  first  interlined  on  page  1,  ante. 

M.  M.  Cohen,         [L.  S.] 
U.  S.  Commissioner  Circuit  and  District  Court 
United  States  for  the  Ninth  Circuit  and  East- 
ern District  of  Louisiana. 
Commissioner's    fee,  $10.00  )  Paid  by 

Notary   for  copy   annexed,    2.50  ]    plaintiffs. 

M.  M.  Cohen,  U.  S.  C. 

United  States  of  America,  State  of  rx>uisiana: 
By  this  public  instrument  of  protest  be  it 
known  that,  on  this  tenth  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  forty, 
r,t  the  request  of  the  (S>mmercial  Bank  of  New 
Orleans,  holder  of  the  original  draft,  whereof 
a  true  copy  is  on  the  reverse  hereof  written,  I, 
Hilary  Breton  Cenas,  a  notary  public  in  and 
for  the  city  and  p.irish  of  New  Orleans,  State 
of  Louisiana  aforesaid,  duly  commissioned  and 
sworn,  presented  aaid  draft  to  a  clerk  of  the 
drawees  at  their  counting-room  (said  drawees 
not  being  in),  and  demanded  payment  thereof, 
and  was  answered  that  the  same  could  not  be 
paid.  Whereupon  1,  the  said  notary,  at  the 
request  aforesaid,  did  protest,  and  by  these 
presents  do  publicly  and  solemnly  protest,  as 
trell  against  the  drawer  or  maker  of  the  said 
draft,  as  against  all  othera  whom  it  doth  or 
may  concern,  for  all  exchange,  re-exchange, 
damages,  costs,  charges^  and  intereat^  suffered 


or  to  be  suffered,  for  want  of  payment  of  the 

said  draft.     Thus  done  and  protested   in   the 

presence  of  Law.  Dornau  and  Ernest  Granet, 

witnesses. 

In  testimony  whereof,  I  grant  these  presents 

under  my  signature,  and  the  impreM  of 

[L.  S.]  my  seal  of  ofiice,  at  the  city  of  New 

Orleans,  on  the  day  and  year  first  above 

written. 

H.  B.  Ccnas,  Notary  Public 
(Original  signed)  Law.  Dornan, 

£.  Granet. 
$4,000.  Locopolis,  Miss.,  Dec.  8th,  1830. 

Ninety  days  after  date,  of  this  my  first  of  ex- 
change (second  of  same  tenor  and  date  unpaid), 
pay  to  the  order  of  Morgan  McAfee  four 
*thousand  dollars,  value  received,  and  [*59 
charge  the  same  to  account  [of]  your  obedient 
servants.  Clymer,  Polk  &  Co. 

Messrs.  Keys  &  Roberts,  New  Orleans. 
(Indorsed)    Morgan    McAfee,   Charleston    P. 
0.,  Miss.,  M.  D.  (>>oper  &  Co. 

I,  the  undersigned  notary,  do  hereby  certify 
that  the  parties  to  the  draft,  whereof  a  true 
copy  is  embodied  in  the  accompanying  act  of 
protest,  lisive  been  duly  notified  of  the  protest 
thereof  by  letters  to  them  by  me  written  and 
addressed,  dated  on  the  day  of  said  protest, 
and  served  on  them  respectively  this  day,  in 
the  manner  following,  viz.,  by  depositing  those 
for  the  drawers  and  first  indorsers  in  the  post- 
office  in  this  city  on  the  same  day  as  this  pro- 
test, directed  to  them  respectively  as  follows: 
Tlint  for  the  drawcra,  to  them  at  Locopolis, 
MisH.,  and  that  for  the  first  indorser,  to  him 
lit  Charleston  P.  O.,  Miss.,  and  by  delivering 
that  for  the  last  indorsers  to  themselves. 

In  faith  whereof,  I  hereunto  sign  my  name, 
together  with  I^vv.  Dornan  and  Ernest  Granet, 
witnesses,  at  New  Orleans,  this  11th  day  of 
March,  1840. 

(Original  signed),  Law.  Dornan,  E.  Granet. 

H.  B.  Cenas,  Not.  Pub. 

I  certify  the  foregoing  to  be  a  true  copy  of 
the  original  protest,  draft,  and  memorandum 
:>f  the  manner  in  which  the  notices  were  served 
on  file  and  of  record  in  my  otfice. 

In  faith  whereof,  I  grant  these  presente, 
under  my  signature,  and  the  impress 
of  my  seal  of  ofiice,  at  New  Orleaua,  on 
[L.  S.]  this  ninth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  forty-three. 

H.  B.  Cenas,  Not.  Pubi 

Sworn  to  before  me, 

M.  M.  Cohen,  U.  S.  C 

To  the  introduction  of  which  copy  the  de« 
fendant  by  counsel  objected,  but  such  objec- 
tion was  overruled  by  the  court,  and  said  copy 
allowed  to  be  rend;  to  which  opinion  of  the 
court  the  defendant  excepted,  and  this  his  bill 
of  exceptions,  before  the  jury  retired  from  the 
box,  was  signed  and  sealed  by  the  court,  and 
ordered  to  be  made  a  part  of  the  record. 

S.  J.  Gholson.   [Seal.] 
Second  Exception. 

The  second  bill  of  exceptions  referred  to  the 
statute  and  rule  above  mentioned,  and  to  the 
discontinuance  of  the  suit  against  the  drawera 
of  the  bill,  after  three  of  them  had  been  served 
with  process.  A  motion  was  made  in  arrest  of 
Judgment,  which  waa  overr^iled  b^  t^^  «»^ast^ 

4  ^% 
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to  which  overruling  the  second  exception  waB 

talcen. 

00*]      *The    cause    was    argued    hj    Messrs. 

Chalmers  and  Coze  for  the  plaintiff  in  error, 

and  by  Messrs.  Stanton  and  Z.  Collins  Lee 

for  the  defendants  in  error. 

Messrs.  Chalmers  and  Coxe  contended  that  the 
paper  admitted  in  evidence  by  the  court  below, 
purporting  to  be  a  copy  of  the  protest  of  the 
bill  of  exchange  sued  upon,  was  not  duly 
pioved  to  have  been  a  copy  of  the  protest  of 
the  bill  of  exchange,  but  a  copy  of  an  entry  in 
the  notary's  book,  and  that  it  was  not  duly 
proved,  even  aa  a  copy  of  the  entry  in  the  book. 

Second.  If  proved  as  a  copy,  it  was  not  ad- 
missible as  evidence,  without  laying  ground 
for  it  by  showing  the  loss  of  the  original, 
which  was  not  done. 

A  protest  is,  properly  speaking,  a  solemn 
declaration  on  behalf  of  the  holder  against  any 
loss  to  be  sustained  by  non-acceptance  or  non- 
payment (Story  on  Bills,  sec.  276,  p.  301), 
must  be  in  writing,  signed,  and  sealed  by  the 
notary  (Chitty  on  Bills,  490,  642),  and  annexed 
to  the  bill  itself,  if  it  can  be  obtained,  or  other- 
wise a  copy  (Chitty  on  Bills,  362),  with  all  the 
indorsements  transcribed  verbatim,  with  the 
reasons  given  by  the  party  wh^  he  does  not 
honor  the  bill ;  and  this  is  so  indispensably  nec- 
essary, by  the  custom  of  merchants,  that  it  can- 
not be  supplied  by  witnesses  or  oath  of  the 
party,  or  in  any  other  way,  and,  as  is  said,  is 
part  of  the  constitution  of  a  foreign  bill  of  ex- 
change, because  it  is  the  solemn  declaration  of 
a  notary,  who  is  a  public  officer,  recognized  in 
all  parts  of  Europe,  that  a  due  presentment  and 
dishonor   has   taken   place,   and   all   countries 

S've  credit  to  his  certificate  of  the  facts, 
litty  on  Bills,  400.  It  must  be  made  ac- 
cording to  the  laws  of  the  place  where  the 
payment  ought  to  have  been  made.  Story  on 
Bills,  p.  105,  sec.  278;  Chitty  on  Bills,  490. 
By  the  laws  of  Louisiana,  where  this  bill 
was  payable,  it  is  enacted  (page  41,  Ballard  and 
Curry *s  Digest  Laws  of  Louisiana,)  that 

"The  notaries  shall  keep  a  separate  book  in 
which  they  shall  transcribe  and  record,  by 
order  of  date,  all  the  protests  by  them  made, 
minutes  of  notices,  etc.,  etc.,  made  by  them, 
which  declaration,  duly  recorded  under  signa- 
ture of  such  notary  and  two  witnesses.*'  etc. 

This  book,  from  which  the  copy  admitted 
was  obtained,  is  a  new  transcription  of  the 
original  protest — a  copy,  wholly  inadmissible 
itself,  without  accounting  for  the  nonproduc- 
tion  of  the  original,  and  yet  the  court  admitted 
a  copy  of  this  copy,  without  showing  the  loss, 
destruction,  or  that  the  original  was  not  with- 
in the  control  of  the  party  offering  the  copy. 
See  Sebree  v.  Dorr,  9  Wheaton,  668;  Brooks  v. 
Marbury,  11   Wheaton,  78. 

Second.  The  court  below  erred  in  overruling 
plaintiff  in  error*R  motion  to  arrest  the  judg- 
ment. This  suit  in  the  court  below  was  com- 
61*]  menced  *  jointly  against  the  drawers  and 
indorsers  of  the  bill  of  exchange  sued  upon 
under  and  by  virtue  of  the  provisions  of  an 
Act  of  the  Legislature  of  the  State  of  Missis- 
sippi, and  a  long  count  of  the  declaration  is 
framed  upon  that  act,  which  provides  that  "in 
^1  actions  founded  upon  bills  of  exchange  and 
promissory  notes  the  plaintiff  shall  be  com- 
peUed  to  sue  the  drawers  and  indorsers  living 


and  resident  within  the  State  In  a  Joint  action.* 
Act  of  May  13,  1837,  Laws  of  Mississippi, 
717;  and  by  a  rule  of  the  District  Court  of  the 
United  States  for  the  State  of  Mississippi,  this 
act  was  adopted  (see  Rule  XXX.),  and,  so  far 
as  it  ia  not  inconsistent  with  the  laws  of  Con- 
gress and  the  rules  of  practice  prescribed  by 
the  Supreme  Court  of  the  United  States,  be- 
came by  that  rule  the  law  of  the  court.  This 
being  the  case  unless  the  act  of  the  Legislature 
of  Mississippi,  in  its  application  to  this  casb, 
was  incompatible  with  the  laws  of  Con- 
gress, or  the  rules  prescribed  by  the  Supreme 
Court  of  the  United  States,  or  the  existing 
rules  of  the  District  Court  for  Mississippi, 
and  dismissal  entered  as  to  defendants  be- 
low, Isaac  Clymer,  William  C.  Ivins,  and 
Benjamin  0.  Polk,  the  makers,  and  taking 
Judgment  against  McAfee,  the  plaintiff  in  er- 
ror and  indorser  of  the  bill  sued  upon,  was 
manifest  error,  for  which  the  judgment  should 
have  been  arrested.  See  Willanson  &  Tumey 
V.  Tiffany,  Duval  1  &  Co.,  6  Howard's  Missis- 
sippi Reports,  411.  Was  the  Act  of  Mississip- 
pi, adopted  by  the  District  Court  in  its  appli- 
cation to  this  case,  a  violation  of  the  Judiciary 
Act  of  1789,  ch.  20?  The  eleventh  section  of 
that  act  gives  jurisdiction  to  the  circuit  courts 
of  suits  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another 
State,  and  excepts  "any  suit  to  recover  the  con- 
tents of  any  promissory  note,  or  other  chose  in 
action  in  favor  of  an  assignee,  unless  the  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  contents,  if  no  assignment  had  been 
made  except  in  cases  of  foreign  bills  of  ex- 
change." The  foundation  of  this  action  was  a 
foreign  bill  of  exchange,  and  although  the 
drawers  and  indorser  all  resided  in  the  State 
of  Mississippi,  it  came  within  the  exception  of 
the  act  of  Congress,  and  the  District  Court 
neither  enlarged  nor  diminished  the  jurisdiction 
of  the  court  by  adopting  the  rule,  nor  is  the 
rule  in  its  application  to  this  case  incompatible 
with  the  laws  of  Congress,  the  rules  of  practice 
prescribed  by  the  Supreme  Court  of  the  United 
States,  or  the  existing  rules  of  the  District 
Court.  The  case  of  Keary  et  al.  v.  The  Farm- 
ers' and  Merchants'  Bank  of  Memphis,  16  Pe- 
ters, 89,  was  founded  upon  a  promissory  note, 
the  makers  and  indorser  all  living  in  Missis- 
sippi, and  the  attempt,  under  this  rule,  to  join 
them  in  the  same  action  was  pronounced  by 
this  court  a  violation  of  the  Judiciary  Act,  in 
giving  a  jurisdiction  to  the  District  0>urt 
which  that  act  had  not  conferred,  and  that, 
therefore,  in  that  case  the  rule  was  void.  Not 
so,  however,  in  this  case — ^the  foundation  of 
this  suit  being  a  foreign  bill  of  exchange,  the 
application  *of  the  rule  violates  no  law  of  [*62 
(Ik>ngress,  nor  is  it  incompatible  with  any  rule 
prescribed  by  this  court. 

The  rule  established  by  the  District  Court, 
adopting  the  statute  of  Mississippi,  is  of  great 
value  to  the  citizens  of  that  State;  and,  so  far 
as  it  can  be  made  applicable  to  the  just  juris- 
diction of  the  District  Court  of  the  United 
States  in  that  State,  sound  public  policy,  re- 
spect for  her  public  functionaries,  and  the 
rights  and  interests  of  the  parties  litigant  in 
the  federal  tribunals  of  the  State,  appeal 
strongly  to  this  court  to  have  the  act  fairly 
and  full^  execufe4* 
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Messrs.  Lee  and  Stanton  contended  that  the 
proof  offered  was  sufficient;  that  the  object  of 
a  protest  was  accomplished  in  giving  the  in- 
dorser  notice;  that  certified  copies  of  a  protest 
were  generally  admissible;  that  a  notary  can- 
not serve  the  original  protest  upon  each  one  of 
the  indorsers;  that  the  absence  of  the  original 
at  the  trial  was  sufficiently  accounted  for  by 
its  being  on  file  in  the  notary's  office,  and  cited 
Story  on  Bills,  301,  304;  20  Wendell,  82;  8 
Wheaton,  833;  4  Term  Rep.  176;  2  Peters, 
179. 

As  to  the  second  exception,  they  contended 
that  the  plaintiffs  living  in  New  York  had  a 
right  to  sue  the  indorser  and  drawers,  which 
right  could  not  be  taken  away;  that  the^  had  a 
right  to  discontinue  the  action  as  thev  did;  that 
the  plaintiff  in  error  was  estopped  from  mak- 
ing this  objection;  that  this  court  has  rejected 
the  statute  of  Mississippi,  and  cited  3  Peters, 
78;  11  Peters,  83-86;  16  Peters,  M;  2  Howard, 
343. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  this  court  by  a 
writ  of  error  to  the  District  Court  of  the  North- 
em  District  of  Mississippi. 

The  suit  was  commenced  on  a  bill  of  ex- 
change against  Isaac  Clymer,  Benjamin  G. 
Polk,  William  C.  Ivins,  and  Hiram  Qymer, 
late  merchants  and  partners  in  trade,  under 
the  firm  and  style  of  Clymer,  Polk  &  Co., 
makers,   and   Morgan  McAfee,  indorser.     The 

f>rocess  was  served  on  Polk  and  McAfee.  The 
atter  pleaded  the  general  issue,  and  an  alias 
summons  was  issued  against  the  defendants 
not  served.  This  writ  was  served  on  Isaac 
Clymer  and  William  C.  Ivins;  and  at  the  suc- 
ceeding June  Term  the  plaintiffs,  by  leave  of 
the  court,  discontinued  the  suit  against  Cly- 
mer, Polk  &  Co.,  leaving  McAfee,  the  in- 
dorser, the  only  defendant. 

On  the  trial  the  plaintiffs  offered  the  depo- 
sition of  H.  R  C^ias,  a  notary  public  at  New 
Orleans,  to  prove  a  copy  of  the  protest,  which 
was  objected  to  by  the  defendant;  but  the  court 
admitted  the  evidence,  and  this  constitutes  the 
first  exception. 

By  the  Louisiana  Acts  of  1821  and  1827,  the 
notary  is  required  to  record,  in  a  book  kept  for 
that  purpose,  all  protests  of  bills  made  by  him 
and  the  notices  given  to  the  drawers  or  indors- 
ers; a  certified  copy  of  which  record  is  made 
evidence. 

63  J  *Under  these  statutes  it  is  held  in  Loui- 
siana that  "a  certified  copy  of  a  protest  is  suf- 
ficient without  producing  the  original.'*  Whit- 
temore  v.  Leake,  14  Louisiana  Reports,  394. 

It  is  admitted  that  in  respect  to  foreign  bills 
of  exchange  the  notarial  certificate  of  protest  is 
of  itself  sufficient  proof  of  the  dishonor  of  a 
bill,  without  any  auxiliary  evidence.  Towns- 
ley  V.  Sumrall,  2  Peters,  179.  But  the  rule 
is  different,  under  the  principles  of  the  common 
law,  in  regard  to  inland  bills. 

The  protest  offered  is  certified,  under  the 
seal  of  the  notary,  "to  be  a  true  copy  of  the 
original  protest,  draft,  and  memorandum  of 
the  manner  in  which  the  notices  were  served 
on  file  and  of  record  in  his  office."  But  the 
deposition  of  Cenas,  the  noitLTj,  wmb  relied  on 
MS  proving  the  protest  mud  notice,  ThM  eoL* 
MS  M4,  ed. 


ception  taken  was  not  to  the  deposition,  but  to 
the  copy  of  the  protest. 

It  is  insisted  that  the  deposition  does  not 
identify  the  protest,  and  if  it  does  that  it  is  not 
competent  to  prove  the  copy  without  accounting 
for  the  nonproduction  of  the  ori^nal. 

In  regard  to  the  latter  objection,  it  appears 
from  the  statutes  above  cited  that  the  notary 
records  the  protest  and  the  manner  in  which 
notice  was  given,  and  this  record  is,  in  fact,  the 
originaL  It  is  presumed  that  nothing  more 
than  a  short  memorandum  of  the  demand  and 
notice  is  taken,  from  which  the  record  is  made 
in  due  form;  so  that  there  is,  strictly,  no  origi- 
nal except  that  which  is  oi  record.  And  a 
copy  of  this  is  made  evidence  by  the  statute. 
Now,  this  sufficiently  accounts  for  the  nonpro- 
duction of  the  original;  and  a  sworn  or  a  certi- 
fied copy  is  the  only  evidence  of  the  protest 
which  can  be  produced. 

And  we  think  that  the  copy  of  the  protest 
was  properly  considered  as  a  part  of  the  depo- 
sition. It  was  offered  in  connection  with  it, 
and  is  referred  to  as  "Document  A,"  as  no 
other  meaning  can  be  given  to  that  reference. 
The  commissioner  who  took  the  deposition 
states  the  copy  was  sworn  to  before  him,  and 
the  exception  was  to  the  "copy"  and  not  that 
it  was  no  part  of  the  deposition.  And  the  orig- 
inal being  a  matter  of  record,  and  of  course 
not  within  the  power  of  the  plaintiffs  in  the 
Circuit  Court,  a  sworn  copy  was  admissible  as 
evidence. 

After  the  verdict  was  rendered  against  Mc- 
Afee, the  indorser,  a  motion  was  nmde  in  ar- 
rest of  judgment  on  the  ground  that  it  appeared 
from  the  return  of  the  marshal  the  process  had 
been  duly  served  on  three  of  the  partners  of 
the  firm  of  Clymer,  Polk  &  Co.,  who  were  the 
drawers  of  the  bill,  and  that  the  suit  had  been 
discontinued  as  to  them;  which  motion  the 
court  overruled,  and  to  which  the  defendant 
excepted. 

It  appears  that  the  district  judge,  by  a  rule 
of  court,  adopted  nine  of  the  first  sections  of 
the  statute  of  Mississippi,  entitled  "An  Act  to 
amend  the  laws  respecting  suits  to  be  brought 
against  indorsers  of  promissory  notes,"  etc.,  ap- 
proved 13th  May,  1837,  which  required  suit  to 
*be  brought  against  the  drawers  and  in-  [*64 
dorsers  of  a  bill  of  exchange  jointly.  Under 
this  statute  the  suit  was  brought  against  the 
drawers  and  also  the  indorser  of  the  bill. 

This  statute,  as  adopted  by  the  district  judge, 
was  brought  before  this  court  in  the  case  of 
Keary  et  al.  v.  The  Farmers'  and  Merchants' 
Bank  of  Memphis,  16  Peters,  89,  in  which  the 
court  held  that  "the  law  of  Mississippi  is  re- 
pugnant to  the  provisions  of  the  act  of  Con- 
gress giving  jurisdiction  to  the  courts  of  the 
United  States." 

We  see  no  objection,  in  principle  or  in  prac- 
tice, to  the  discontinuance  of  the  suit  against 
the  drawers  of  the  bill.  Their  liability  was 
distinct  from  that  of  the  indorser.  In  no  respect 
could  the  indorser  be  prejudiced  bv  the  dis- 
continuance. As  a  matter  of  course  it  was  per- 
mitted at  the  costs  of  the  plaintiffs. 

In  the  case  of  Minor  et  al.  v.  The  Mechanics' 
Bank  of  Alexandria,  1  Peters,  46,  the  court 
held  that  when  the  defendants  sever  in  their 
pleadings,  a  nolle  piose^  ou^X.  \a  \ib  ^W«^ 
against  on«  deienWt,   XlkiaX  ''\t  Va  ^  ^tv:M\^ 


M  SupRcuB  Coun  9r  thi  Dkitb)  Bttrwt.  IM) 

whiek  vMatM  no  rulei  of  pleading,  uid   will  four  thousand  aeru  of  Und  and  bAve  the  Mme 

genenilly  aubMrve  the  public  convenience.     In  duly  recorded  in  the  ofSee  of  the  lurveyor  of 

Uia  admin litration  of  juitlce,  matter*  of  form  the  lands  aet  apart  for  the  militaiT  bounty  on 

not  absolutely  aubjeeted  to  authority  may  well  State  eatabliBhrnent,  but  declarod  that  the  trus- 

jield  to  the  aubatantial  purpoiea  of  praetics."  t«ei   ihould  not    [unless  thereafter  authorised 

The   judgment    of   the   Oreuit   Court   la   ftf-  by  law)  aell  or  diapoee  of  the  aame  or  any  part 

flmied  wIU  eosta.  thereof  In  any  manner  whatever,  but  hold  the 

fw.  same  subject  to  the  control  and  future  diipoti- 

^^    *  tion  by  the  Legialature.     It  then  proceeded  to 

Thia  oauae  came  on  to  be  heard  on  the  tran-  authorise  them  to  lay  off  a  town,  olvide  tt  into 

■dipt  al  the  record  from  the  Diatrict  Court  of  lots,  eauae  a  surrey   to  be  made,  adopt  rulea 

the  United  States  for  the  Northern  Diatrict  of  for  the  gorernment  of  the  town,  and  then  au- 

Hlaaiaaippi,   and    was    argued    by    eounael;    on  thorized  them  to  sell  at  public  sale  any  number 

eonalderation  whereof,  it  ia  now  here  ordered  of  lota,  not  exceeding  one  hundred  lota,  of  half 

and  adjudged  by  thia  court,  that  the  Judgment  an  acre  each.    All  the  money  arieing  from  auch 

of  the  aald  Diatrict  Court  in  thia  eauae  be,  and  aale  waa  to  be  paid  into  the  publio  treaaury  of 

the  aame  la  hereby  affirmed,  with  coata,  and  the  State, 

damages,  at  the  rate  of  aix  per  centum  per  an-  Id  1S21  an  act  waa  paaaed  to  amend  and  re- 

mun.  peal.  In  part,  the  above  act.     2  Morehead   A 

Brown,  1046.    Tbla  authorized  the  truateea  to 

appcdnt  a  treasurer,  who   should  pay  all   the 

BUZABETH    WALKER,    Deviaee    of    Robert  "oney  received  into  the  treasuiy  of  the  SUte, 

Walker,  Deceaaed,  Plaintiff  In  Error,  ^  •«  *■>"'»  divided  amongst  the  ofheera  and 

_  aoldiera  of  the  Virginia  lines;  to  sell  fifty  more 

fBANCIS  T.TAII^R.  William  RoHnson.  WU.  ' uU« 'thew'ac t a',"the \*^twi  laid  off  the 

Uun  E.  Sablett,  Thomas  Cook,  andJohn  M.  to,„  (,f  Columbus  into  lots,  atreets,  alleys,  and 

Cresup,  Trustees  of  the  town  of  Columbus,  public  grounds,  and  made  and  recorded  a  plan 

defendants.  therefor,  by  which  they  left  an  open  apace  of 

.,,.,>        .■.!,.        <  □.  .         _i  J    1  t*"  polM.  *•  ■  common,  along  the  margin  of 

Jiwladction-the  deciaion  of  State  ooort  deolar-  tte  river,  between  low  watermark  and  the  loU 

ing  ita  own  aUtutes  unconstitutional  not  re-  ^^i  to  the  river,  and  dedicated  thia  common 

viewable  hera.  to  public  use. 

^       ,  . ^ _.  ,,  In  1825  an  act  was  passed  (AeU  of  1826,  ch. 

..r,;'s'.«a''ss'wi:r..:s'".?s"..!s.'J."  ni,  ti.  «"i  ■««■»  -t  .wd,  .«ihori,rf  u. 

tha  rronnd  af  defense  was  that  the  act  waa  un-    truateea  to  aell  the  whole  of  the  in  and  out  lota, 
eonatituttoDal  and  Told  aa  Impalrlna  veat»d  rishis.    provided  they  ahould  all  concur]   and  the  sec- 

Si.'.'*  ,b'."5"..i'.,  ".•."!?"." .™;  S".5  "s  j»i  >«'i"  '"'""t  "■•.«™'~- "  •  """• 

der  tha  2511]  acctloa  Of  the  Judlclarr  Act,  wUI  not    ity  of  them,  to  "Hz  the  rates  of  ferriage  across 
U*  .     ■    .  J.  .,  ....        the  Miaaisaippt  River,  and  leaae  out  terriea  for 

^,SL '::sssin"sr!S£^TSissfSi\  •?? '•"»  •/?",':■  ■;'" ""«"°?  "/ft*?"  ■■'; 

ti  In  tSTor  ol  the  vatldKjp  oC  auch  a  atatota.   Hen  ply  the  rents  to  the  improvement  of  the  town." 

the  declalon  was  agalnat  Ita  valtdltr.  'In  1829,  Acts  of  that  year,  page  31,  it  [*e< 

__                    .         ..         ,         ,      ,  was  provided,  by  an  act  passed  in  that  year, 

THIS  case  waa  brought  up  by  a  writ  of  "That  a  public  ferry  be,  and  the  same  is  hereby 

error  Issued  under  the  "EBth  aeelion  eaUbliahed  at  the  warehouse  landing  of  Owen 

of  the  Judiciary  Act  from  the  Court  of  Appeals  q.   Cates  and   Robert   Walker,   fronting  their 

for  the  Bute  of  Kentucky.  lot,  No.  3,  in  the  town  of  Columbus,  acroaa  the 

The  case  was  thia.  Missisaippi    River   to   the   opposite   shore,   and 

In  1820  the  Legislature  of  Kentucky  passed  that  said   ferry  be  in   the   name,  and   for  the 

an  act,  entitled     An  Act  for  eatabliahing  and  benefit,  of  aaid  Catea  and  Walker,  their  heira 

laying  off  a  town  at  the  Iron  Banka."    2  More-  gnd   asaigna,  foreverr    provided,  however,  that 

head  *  Brown's  Digest,  lOM.     It  recited  that  eaid  Catea  and  Walker  enter  into  bond.  In  the 

the  General  Aseembly  of  Virginia,  in  1783,  had  County  Court  of  Hickman,  in  the  penalty  of 

anthoriied  the  deputation  of  officers  of  the  Vir-  ||,000,  conditioned  for  the  faithful  performance 

sinia  line  to  lay  off  four  thousand  acrea  of  land  □(  the  duties  required  of  other  ferry  keepers  by 

ia  such  manner  and  form  as  they  might  Judge  Jaw  in  thia  Commonwealth." 

most  beneficial  for  a  town,  on  the  Miasiasippi  At  the  aeasion  of  1830,  Act  of  1830,  ch.  633, 

or  the   watera  thereof,  and  veat   the   aame   In  page  148,  an  act  was  paaaed  reatoring  the  ferry 

tnutees  (or  the  commoD  benefit  and  inUrest  of  privileges  to  the  town  of  Columbus.    The  first 

the  whole;  that  tmsteea  were  appointed,  who  lection  waa  aa  follows: 

located  the  four  thouaand  acres  of  land  upon  "That  ao  much  of  'An   Act  to  eaUbliah   a 

the  Mississippi,  including  the  Iron  Banks,  and  warehouse  at  the  mouth  of  Jonathan-'  Creek, 

that  said  trustees,  or  a  majority  of  them,  had  in   Colloway  County,  and  for  other  purposes,' 

died  before  executing  the  trust  reposed  in  them.  ««  eatabllabea  a  public  ferry  at  the  wan-houae 

The   statute   then   aptx^nted   trustees,   who  landing  of  Owen  G.  Gates  and  Robert  Walker. 

WOT  to  cause  a  survey  to  be  eieeutad  for  the  fronting  their  lot,  No.  3,  in  the  town  of  Colum- 

—  bus,  acroaa  the  Mississippi  River  to  the  opposite 

'*  shore,  in  the  name  of  the  said  Catea  and  Walk- 

-.  .ee  er,  their  heirs  and  aasigns.  forever,  be,  and  the 

r.  a.  AM :  e  U  ed.  D.  S.  BTI  :  same  is  hereby  repealed;  It  being  satisfactorily 

a  ma  ateetlnM  rtgbt  of  review  P""^^  'hat  lot  No.  3,  in  the  town  of  Oolumbua, 

L  M.  does  not  bind  on  t,^  Mli^auf^  U'««i\  aia^.\.V« 
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Walkeb  ?.  Tailob  bt  al. 


margin  of  said  iiver»  opposite  the  town  of 
CoIumbuB,  in  laying  off  the  same,  was  reserved 
as  a  public  landing,  and  belongs  to  the  trustees 
thereof,  for  the  use  of  the  inhabitants;  that, 
under  the  laws  of  this  State,  the  trustees  of 
Columbus  were  vested  with  ferry  privileges 
from  the  said  public  ground,  on  the  margin  of 
the  river,  across  the  Mississippi  River,  for  the 
use  of  the  inhabitants;  that  said  Gates  was  the 
lessee  of  a  ferry  from  the  trustees  of  Columbus, 
and  the  said  Walker  his  surety,  at  the  time 
of  granting  the  ferry  hereby  repealed;  and  that 
no  notice  of  the  application  to  the  Legislature 
was  given  to  the  said  trustees,  nor  a  representa- 
tion, that  a  ferry  was  already  established  there, 
made  in  their  petition  to  the  Legislature. 

The  second  section  repealed  the  grant  to 
Gates  and  Walker,  and  the  third  section  re- 
granted  and  confirmed  to  the  trustees,  and  their 
successors,  all  the  ferry  rights  and  privileges 
from  the  public  ground,  and  vested  them  with 
power  to  lease  one  or  more  ferries  from  said 
public  ground,  from  time  to  time,  not  exceed- 
ing five  years  at  any  one  time. 

Gates  and  Walker  had  complied  with  the 
requisitions  of  the  Act  of  1829,  and  put  their 
ferry  into  operation.  Gates  sold  his  interest  to 
Walker,  and  he,  dying,  devised  it  to  his  wife, 
who  continued  in  the  exercise  of  it  until  inter- 
rupted by  the  trustees,  who  claimed  the  ex- 
clusive privilege  of  ferriage. 

In  September,  1842,  Elizabeth  Walker,  the 
plaintiff  in  error,  brought  an  action  of  trespass 
on  the  case  against  the  trustees,  in  the  Hick- 
•  7*]  man  *Gircuit  Gourt.  The  defendants  filed 
five  pleas,  but  it  is  only  necessary  to  notice  the 
first.  That  plea  set  forth  all  the  aforesaid  acts 
of  Assembly  prior  to  the  Act  of  1829;  averred 
that  the  legal  title  to  the  land  on  which  the 
town  was  situated  had  been  vested  for  that 
purpose  in  trustees,  as  is  above  stated;  that, 
upon  the  sale  of  the  lots,  there  was  a  reserva- 
tion made  of  all  ferry  rights  to  the  trustees  of 
the  town,  for  its  use;  that  they  had  been  con- 
stantly in  the  exercise  of  those  rights;  that  be- 
tween lot  No.  8  and  the  river  there  intervened 
a  street,  ten  poles  in  width,  and  between  that 
and  the  river  a  "common."  From  these  facts,  it 
deduced  and  alleged  the  exclusive  ferry  right 
of  the  defendants,  co-extensive  with  the  limits 
of  the  town  on  the  river,  as  incident  to  their 
alleged  legal  title  to  the  common,  as  secured  to 
them  by  said  reservation  on  the  sale  of  lots, 
and  as  granted  to  them  by  said  prior  acts  of 
Assembly. 

And  it,  therefore,  further  alleged,  that  the 
Act  of  1829,  granting  a  ferry  to  Gates  and 
Walker,  *'was  unconstitutional  and  void,  beins 
an  attempt  to  impair  and  devest  prior  vested 
rights,"  etc.;  and  so  justified  the  defendants  for 
the  disturbance  and  trespass  complained  of. 

To  this  plea  the  plaintiff  demurred;  and, 
upon  argument,  the  demurrer  was  overruled. 
The  plaintiff,  not  filing  any  replication  to  this 
plea,  Judgment  was  entered  for  the  defendants, 
for  the  want  of  a  replication. 

Mrs.  Walker  appealed  to  the  Gourt  of  Ap- 
peals, where  the  judgment  of  the  court  below 
was  aflHrmed,  and  a  writ  of  error  brought  the 
ease  up  to  this  court. 

The  cause  was  argued  at  the  present  term  by 
Mr.  Crittenden  for  the  plaintiff  in  error,  and 
Mr,  Cstej  for  tbo  defendimU, 
MM  lu  eds 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  by  s  writ  of  error 
to  the  Court  of  Appeals  of  the  State  of  Ken* 
tucky. 

It  has  been  argued  bj  counsel,  on  the  merits, 
without  noticinff  the  important  preliminarj 
question  of  jurisdiction. 

The  power  intrusted  to  this  court  of  review- 
ing the  decisions  of  State  tribunals,  is  within 
narrow  and  well-defined  limits,  and  has  been, 
in  some  instances,  looked  upon  with  jealousy. 
Our  decisions  may  fail  to  command  respect, 
unless  we  carefully  confine  ourselves  within  the 
bounds  prescribed  for  us  by  the  Constitution 
and  laws.  If  they  have  not  conferred  juris- 
diction, the  consent  of  parties  will  not  justify 
its  assumption.  The  record  in  this  case  shows 
that  the  plaintiff  declared,  in  an  action  on  the 
case,  for  a  disturbance  of  her  right  of  ferry, 
asserting  an  exclusive  riffht  in  herself,  by  virtue 
of  an  act  of  the  Legisuiture  of  Kentucky  of 
the  Slst  of  December,  1829.  The  defendants' 
first  plea  (the  only  one  sustained  by  the  court), 
'after  averring  a  previous  srant  to  them-  [*68 
selves,  by  an  act  of  the  27th  of  December,  1820, 
and  other  facts,  unnecessary  to  notice,  con- 
cludes as  follows:  "And  so  the  defendants  say 
that  the  said  act,  dated  the  Slst  of  December, 
1829,  purporting  to  establish  a  public  ferry  at 
the  warehouse  landing  of  Owen  O.  Gates  and 
Robert  Walker,  fronting  their  lot  No.  3,  in  the 
town  of  Columbus,  over  the  Mississippi  River, 
to  the  opposite  shore,  is  unconstitutional  and 
void,  being  an  attempt  to  impair  prior  vested 
riffhts,  without  compensation  therefor;  all  of 
which  defendants  are  ready  to  verify,"  etc 

To  this  plea  the  plaintiff  demurred;  the  de- 
fendants joined  in  demurrer,  and  the  Circuit 
Gourt  of  Kentucky  gave  judgment  for  defend- 
ants. The  plaintiff  then  appealed  to  the  Gourt 
of  Appeals  of  that  State,  who  afilrmed  the 
judgment  of  the  Circuit  Gourt. 

The  record,  therefore,  presented  this  single 
issue,  "Whether  the  Act  of  the  Legislature  of 
Kentucky,  of  the  21st  of  December,  1829, 
under  which  the  plaintiff  claimed  title,  was  un- 
constitutional and  void,"  as  being  repugnant  to 
the  Constitution  of  the  United  States,  and  the 
decision  of  the  Court  of  Appeals,  is  against  its 
validity. 

The  twenty-fifth  section  of  the  Act  of  the 
24th  of  September,  1789,  which  confers  on  this 
court  the  power  of  supervision  over  the  State 
tribunals,  so  far  as  at  present  applicable,  con- 
fines it  to  cases  "where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under,  any  State,  on  the  ground  of  their 
beins  repugnant  to  the  Constitution  or  laws  of 
the  United  States,  and  the  decision  is  in  favor 
of  such  their  validity."  That  this  case  does 
not  come  within  the  category,  is  too  plain  to 
admit  of  argument  or  require  authority.  The 
reason  and  policy  of  granting  to  this  court  the 
power  to  revise  the  decisions  of  the  State  courts 
when  in  favor  of  the  validity  of  their  own 
statutes,  and  refusing  it  to  us  when  the  judg- 
ment is  against  their  validity,  are  obvious,  and 
are  fully  stated  by  the  court  in  the  case  of  The 
Commonwealth  Bank  of  Kentucky  v.  Thomas 
Ori  filth  et  al.  14  Peters,  66.  That  ease  is  pre* 
cisely  in  point  with  the  present,  and  decides 
that,  *^ndeT  ihVt  e\«caa«  ot  \>a  «i^  cA  ^^n^scjctM^ 
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thre*  things  must  concur  to  giTe  this  court 
jurisdiction.  Ist.  The  validity  of  a  statute  of 
a  State  must  be  drawn  in  question.  2d.  It  must 
be  drawn  in  question  upon  the  ground  that  it  is 
repugnant  to  the  Constitution,  treaties,  or  laws 
of  iSe  United  States.  3d.  The  decision  of  the 
State  court  must  be  in  favor  of  their  validity." 
As  the  judgment  of  the  Court  of  Appeals  of 
Kentucky  was  rendered  against  the  validity  of 
the  statute  in  this  case,  it  must  be  dismissed 
for  want  of  jurisdiction* 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Appeals 
69*]  for  the  State  of  Kentucky,  and  was  *Ar- 
ffued  by  counsel;  on  consideration  whereof,  it 
to  now  here  ordered  and  adjudged  by  this  court 
that  this  writ  of  error  be,  and  the  same  is  here- 
by dismissed  for  the  want  of  jurisdiction. 


SAMUEL  HILDEBURN,  PlaintilT, 

V. 

HENRY   TURNER,   Defendant 
Notary's  protest,  suffidenoy  of. 

When  a  bill  of  exchange  is  made  payable  at  a 
bank,  and  the  bank  Itself  Is  the  bolder  of  the  bill. 
It  Is  a  sufficient  demand  If  the  notary  presents  it 
at  the  bank  and  demands  payment. 

If,  therefore,  the  protest  states  this  and,  also, 
that  the  notary  was  answered  that  It  could  not  be 
paid.  It  Is  sufficient.  It  Is  not  necessary  for  him 
to  fflve  the  name  of  the  person  or  officer  of  the 
bans  to  whom  It  was  presented,  and  by  whom  he 
was  answered. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Mis- 
sissippi. 

The  point  of  difference  is  fully  set  forth  in 
the  opinion  of  the  court. 

It  was  argued  by  Mr.  Brent  for  the  plaintiff, 
and  by  Mr.  Bibb  for  the  defendant. 

Mr.  Brent^  for  plaintiff: 

The  single  question  is  on  the  admissibility  of 
the  notarial  protest;  and,  if  admissible  for  any 
purpose,  it  is  competent  evidence.  The  bill  of 
exchange  is  drawn  in  Mississippi,  payable  in 
Louisiana;  and,  in  such  case  the  protest  is  evi- 
dence by  the  law  merchant.  2  Peters,  503;  2 
Peters,  691;  Waldron  ▼.  Turpin,  15  Louisiana 
Rep.  555;  5  Martin's  N.  S.  Rep.  513.  On  this 
head  I  also  refer  to  She  statute  of  Louisiana, 
1827,  Bullard  and  Cuny's  Digest,  13,  43,  and 
to  14  Louisiana  Rep.  304;  Franklin  ▼.  Verbois, 
6  Louisiana  Rep.  730.  The  demand  is  pre- 
sumed to  be  made  in  business  hours.  Fleming 
T.  Fulton,  6  Howard's  Miss.  Rep.  484.  I  also 
refer  to  the  decision  of  this  court  in  Musson  v. 
Lake,  4  How.  S.  C.  R.  202,  and  to  Brandon 
ft  Lofftus  ▼.  Whitehead,  4  How.  S.  C.  R.  127; 
also  to  Bank  of  the  United  States  t.  Cameal,  2 
Peters,  549. 

Mr.  Bibb,  for  defendant: 

The  objection  taken  to  the  reading  of  the 

Srotestoflferedinevidence,  was,  that  the  protest 
id  not  contain  a  sufficient  statement  of  the 
pre&entment  oi  the  bill  for  payment. 


The  bill  was  drawn  by  A.  G.  Bennett,  at 
Canton,  Mississippi,  on  H.  F.  Bennett,  at  same 
place,  in  favor  of  Henry  Turner,  in  New  Or- 
leans, for  $095.04,  payable  at  the  Merchants- 
Bank  of  New  ^Orleans  twelve  months  [*70 
after  date.  Accepted  by  H.  F.  Bennett,  in- 
dorsed to  Samuel  Hildebum  by  Henry  Turner, 
and  to  A.  H.  Wallace  &  Co.,  by  the  indorsee, 
ffildebum. 

The  notarv  in  his  protest  for  nonpayment 
states,  ''At  the  request  of  the  Merchants'  Bank 
of  New  Orleans,  holder,"  "I  presented  said 
draft  to  the  proper  officer  at  the  Merchants' 
Bank,  where  the  same  is  made  payable,  and 
demanded  payment  thereof.  I  was  answered 
that  the  same  could  not  be  paid."  Whereupon 
he  protested,  ete. 

No  person  is  named  to  whom  he  presented 
the  bill  for  payment. 

The  notary  has  undertaken  to  judge  a  matter 
of  law,  instead  of  certifying  the  name  of  the 
person  supposed  to  be  the  proper  officer  of  the 
bank.  Was  he  the  president,  or  the  cashier,  or 
a  director T  Who  was  he?  What  was  his 
nameT 

The  notary  presented  the  bill  to  an  officer  of 
the  holder,  and  demanded  payment  of  the 
holder's  servant  or  agent. 

The  notary  should  have  exhibited  the  bill 
openly  and  publicly  at  the  bank,  and  demanded 
payment  openly  and  publicly,  so  that  all  per- 
sons at  the  bank,  or  In  hearing,  might  have  nad 
notice. 

As  the  presentment  of  the  bill  was  not  to  the 
acceptor,  nor  to  any  person  in  his  employ,  the 
demand  of  payment,  at  the  place  appointed  in 
the  body  of  the  bill,  should  have  been  general 
and  public,  so  that  anv  person  interested  might 
have  taken  up  the  bill. 

The  person,  the  name  of  the  person,  to  whom 
the  presentment  and  demand  of  payment  was 
made,  should  have  been  stated. 

See  Chitty  on  Bills  and  Form  of  Protest,  • 
Lond.  ed.  462. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  eer- 
tificate  of  division  from  the  Circuit  Court  for 
the  Southern  District  of  Mississippi. 

The  case  stated  is  this:  The  plaintiff  offered 
in  evidence  a  bill  drawn  by  A.  G.  Bennett,  at 
Canton,  Mississippi,  upon  Henry  F.  Bennett, 
payable  twelve  months  after  date,  to  the  order 
of  Henry  Turner,  in  New  Orleans,  at  the  Mer- 
chants' Bank  there,  for  nine  hundred  and 
ninety -five  dollars  and  four  cents,  which  was 
accepted  by  the  drawee,  and  indorsed  ^7 
Turner,  the  payee,  to  Hildebum,  the  plaintiff. 
There  were,  also,  subsequent  indorsements  upon 
the  bill,  which  is  not  material  to  notice.  And 
in  order  to  show  that  the  bill  had  been  duly 
presented  for  payment  and  refused,  the  plain- 
tiff offered  to  read  the  following  notarial  pro- 
test, upon  the  back  of  which  was  a  copy  of  the 
bill  and  acceptance,  and  the  indorsements 
thereon: 
United  States  of  America,  State  of  Louisiana: 

By  this  public  instrument  of  protest,  be  it 
known  that,  on  this  fourth  day  of  January,  in 
the  year  one  thousand  eight  hundred  and  forty- 
one,  at  the  request  of  the  Merchants'  Bank  of 
New  Orleans,  *Yko\^«c  ^  \kA  f)a\.^TVb\>  ^*1\ 


IMT 

wberMir  •  tnM  «mj 
written,  I,  Julei  Moaajr,  «  notary  publie  in  and 
for  the  city  and  pariih  of  New  Orleans,  State  of 
Louisiaiu,  aforesaid,  duly  commiBBioned  and 
■worn,  preaented  said  draft  to  the  proper  officer 
at  the  Merchanta'  Bank,  where  the  aame  U 
made  payable,  and  demuided  payment  thereof. 
I  WM  answerad  that  the  aame  could  not  be  paid. 
Whereupon,  I,  the  aaid  notary,  at  the  requeit 
aforeaaid,  did  proteet.  and  by  thue  pretenii  da 
publicly  and  ■olemnly  proteit,  aa  well  againtt 
the  drawer  or  maker  of  aaid  draft  as  againet 
alt  other*  whom  it  may  concern,  for  ul  ex- 
change,  re-ezchanKe,  damages,  coita,  chargea, 
and  intareata,  luffered,  or  to  be  euffered,  foi 
want  of  payment  of  the  laid  draft. 

Thua  done  and  proteated  in  the  preacQce  ol 
Oeorge  Lanauz  and  Jaa.  P.  Gilly,  witneaeea. 

In  teatimooy  whereof,  I  grant  these  presents. 

under  my  signature,  and  the  impress  ol 

my  seal  of  office,  at  the  dty  of  New  Or- 

[L.  S.]  lean*,  on  the  day  and  year  first  above 

(Signed)  Julea  Uossy,  NoUry  Public. 

Tba  defendant  objected  to  the  reading  of  thii 
protest,  upon  the  ground  that  it  did  not  contalr 
a  sufficient  statement  of  the  presentment  of  the 
bill  for  payment.  And  upon  this  question  the 
judges  of  the  Circuit  Court  were  divided  ir 
opinion,  and  thereupon  ordered  It  to  b«  certi- 
fied to  this  court. 

This  protest  is  not  altogether  In  tlie  language 
oaoally  employed  In  instrument*  of  tliat  de- 
■eription,  but  we  think  it  contains  enough  to 
show  that  the  presentment  and  demand  were 
duly  made.  Undoubtedly,  the  principles  ol 
jnatica,  and  the  safety  of  the  commercial  com- 
mnttlty,  require  that  such  instruments  should 
be  carefully  examined,  and  should  not  be  ad- 
mitted In  evidence  unless  they  show  plainly 
that  everything  was  done  wUch  the  law  re< 
tjuires  to  charge  the  tndorser.  But  in  this  case 
it  appears  by  the  protest  that  the  Merchants' 
Bank,  at  which  it  was  payable,  was  the  holder 
of  the  bill,  and  that  the  notary  preaented  it  for 
payment  at  the  bank,  and  demanded  payment 
thereof,  and  waa  anawered  that  It  could  not  be 
paid.  According  to  the  current  of  authorities, 
ttoUiing  more  need  be  stated  in  the  protest  of  a 
UII  of  this  kind,  payable  at  a  bank,  and  of 
which  the  bank  is  the  holder,  and  it  fa  not 
necesaan  to  give  the  name  of  the  person  or 
officer  of  the  bank  to  whom  it  waa  presented, 
or  by  whom  he  was  answered.  Neither  does 
the  statement  in  this  case,  that  it  was  preaented 
t«  the  proper  officer  of  the  bank.^Te  any  ad- 
ditianal  validity  to  thia  protest..  For  when  the 
law  requires  the  bill  to  be  presented  to  any  par- 
ticular penoD  or  officer  of  a  bank,  the  proteat 
must  show  that  it  waa  presented  accordingly, 
and  it  would  not  be  sufficient  to  say  that  he 

S resented  it  to  the  proper  person  or  proper  of- 
cer.  In  this  case,  however,  the  presentment 
and  demand  at  the  place  where  it  was  made 
11*]  payable  ia  all  that  was  *neceeaary,  and 
aa  this  appears  to  have  been  done,  the  proteat 
ought  to  nave  been  received  in  evidence,  and 


TM*  emiae  auae  on  U>  be  bemrd  on  the  tran- 
script o/  th»  nsoortf  fnm  the  CSreuft  Qnirt  of 
ft  Ji,  »d. 


AL.  n 

the  United  States  for  the  Southern  Dtetrict  cf 
Mississippi,  and  on  the  point  and  question  am 
which  the  Judges  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion,  agreeably  to  the 
act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consider* 
ation  whereof,  it  is  the  opinion  of  this  court 
that  the  proteat  offered  in  this  case  ought  to 
liave  been  received  as  evidence;  wherefore,  It  fa 
now  here  ordered  and  adjudged  that  it  be  ao 
certified  to  the  said  Circuit  CSurt. 


Manumission  not  recorded  within  afx  monthi 
after  its  date  Is  void — court  of  equity  can- 
not set  up  and  establish  that  which  is  illegal 
or  wholly  void. 

Cnder  a  statute  of  Hsrjrlsnd  psssed  In  ITM,  a 
dsed  of  manumlBBlan  ts  not  good  onless  recoiijed 
wltbln  six  months  after  Its  date :  sad  (bis  law  Is 
la  force  In  Washlnston  Count?,  District  of  Colnu- 

Ths  statutes  and  dectslons  of  Harjland  exata- 


THIS  eaae  was  broiwht  up  by  writ  of  error 
from  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  County  of  Washingt.Dn. 

The  defendants  in  error  filed  their  petition 
in  the  Circuit  Court,  by  which  they  claimed  a 
right  to  their  freedom,  under  a  deed  of  manu- 
mission executed  to  them  on  the  28th  of  Feb- 
ruary, 1842,  by  their  owner,  George  Miller. 
who  waa  an  inhabitant  of  Washington  Couutv, 
at  the  date  of  the  deed,  and  at  the  time  of  hia 
death,  and  on  whose  estate  the  plaintifl'  In  er- 
ror had  taken  adminiatration. 

The  petition,  setting  out  the  character  of  the 
claim  of  the  defendant*  in  error,  waa  in  the 
following  words: 
To  the  Honorable  Judges  of  the  Circuit  Court 

of  the  District  of  Columbia  for  Waahington 

County J 

The  petition  of  Betsey  Herbert  and  Caroline 
Herbert  humbly  ahoweth,  that  your  petitionera 
were  the  slaves  of  George  Miller,  late  of  the 
city  of  Washington,  deceased;  that  the  aaid 
decedent.  In  his  lifetime,  Intending  to  manumit 
and  set  free  from  slavery  your  petitionera, 
caused  to  be  prepared  a  paper  writing  for  that 
purpose,  and  sent  for  S.  Drury,  Esq.,  a  Justice 
of  the  peace  of  said  county,  *to  take  [*7S 
hia  acknowledgment  hereof,  and  also  Charles 
Bowerman  and  John  Hoover  to  witness  tha 
execution  thereof;  that  on  the  28th  day  of  Feb- 
ruary, 1642,  the  said  justice  and  the  said 
witnesses  came  to  the  house  of  said  George 
Miller,  and  the  said  George  Miller  did  then 
and  there,  in  the  presence  of  the  said  wit- 
nesses, execute  the  said  paper  writing  and  did 
acknowledge  the  aame  before  the  said  Jus- 
tice of  the  peace;  but  the  said  witneasea  neg- 
lected to  ugn,  or  A\A.  'uc/t  \mten^*iA  "OMith 
thejr   wen  VtSiiA  nfOft  to  i^  *<^  «*^  "n^ 
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■tnimeat  ai  wltneuet;  that  the  said  George 
BiiUer  retained  the  said  paper  writing  in  his 
pOMeasion  until  some  short  time  before  his 
death,  when  he  gave  it  to  vour  petitioners, 
with  instructions  to  place  It  in  the  hands  and 
follow  the  directions  of  Mr.  John  McLelland, 
of  this  city,  which  your  petitioners  did;  and 
the  said  John  McLelland,  discharging  the  said 
trust,  placed  the  said  paper  writing  In  the  hands 
of  Joseph  H.  Bradley,  JSsq.,  an  attorney  of 
this  court,  who  lodged  the  said  paper  in  the 
Orphans'  Gourt  of  the  county  aforesaid. 

Your  petitioners  claim  that  by  the  said  paper 
writing,  so  executed  and  delivered,  they  are 
entitled  to  their  freedom,  and  they  are  advised 
It  was  not  necessary  that  the  said  paper  should 
have  been  signed  by  said  witnesses,  and  that 
the  same  is  a  good  and  operative  deed.  But  If 
the  said  deed  ought  to  have  been  signed  by 
said  witnesses,  they  claim  that  this  court,  act- 
ing as  a  court  of  chancery,  will  permit  the  exe- 
cution thereof  to  be  proved  now,  and  will  de- 
eree  the  said  deed  to  oe  put  on  record. 

They  further  show  that,  after  the  delivery  of 
the  said  deed  to  your  petitioners,  the  said 
George  Miller  departed  this  life  intestate,  and 
that  Henry  Miller  administered  on  his  estate, 
and  now  claims  them  as  part  of  the  personal 
estate  of  said  George  Muler,  and  they  pray 
that  he  may  be  summoned  and  required  to  uiow 
eause  why  the  paper  writing  shall  not  be  ad- 
mitted to  record,  and  your  petitioners  declared 
free.  Joseph  H.  Bradley, 

For  Petitioners. 

The  counsel  for  the  respective  parties  then 
filed  the  following  agreement: 

Agreement  of  Counsel. 

It  Is  agreed  that  if  this  court  shall  be  of 
opinion  tmit  they  would  have  power,  sitting  in 
enancery,  to  decree  the  record  of  the  deed,  the 
•xecution  of  which  was  imperfect  under  the 
law,  because  the  witnesses  did  not  sign  It,  "in 
■uch  case  this  court  shall  have  the  same  power 
to  decree  or  adjudge  the  said  defect  to  be  rec- 
tified as  it  would  if  sitting  as  a  court  of  chan- 
eery,"  It  being  distinctly  understood  that  the 
facts  are  not  admitted,  but  proof  thereof  is  re- 
quired, and  the  defendant  Is  to  offer  any  legal 
proof  to  meet  the  petitioners'  case;  and  the 
petitioners  are  to  sustain  their  petition  by  com- 
petent proof.  It  being  the  object  of  thisagree- 
94*]  ment  to  avoid  the  expense  *of  a  bill  in 
chancerjr,  and  to  bring  all  tne  questions  which 
may  arise  at  law  or  In  equity  before  the  court 
under  the  petition. 

Joseph  H.  Bradley,  for  Petitioners. 

William  L.  Brent,  for  Defendant. 

The  Instrument  relied  on  In  support  of  the 
petition,  as  the  deed  of  manumission  from 
George  Miller,  and  referred  to  in  the  bill  of  ex- 
eeptions  as  paper  marked  A,  was  in  these 
words: 

To  all  whom  It  may  concern,  be  ft  known 
that  I,  George  Miller,  of  Washington  County, 
District  of  Columbia,  for  divers  good  causes 
and  considerations  me  thereunto  moving,  have 
released  from  slavery,  liberated,  manumitted 
and  set  free,  and  by  these  presents  do  hereby 
release  from  slavery,  liberate,  manumit,  and 
set  free,  my  negro  women,  one  named  Betsey 
Herbert,  about  forty-two  years  of  age,  and  the 
mtbet  oBmed  CbroUne  Herbert,  about  seventeen 


years  of  age,  both  able  to  work  and  gain  a  suf- 
ficient livelihood  and  maintenance;  and  they, 
the  said  negro  women,  named  Betsey  Herbert 
and  Oaroline  Herbert,  I  do  declare  to  be  hence- 
forth free,  manumitted,  and  discharged  from 
all  manner  of  service  or  servitude  to  ma,  my 
executors  or  administrators,  forever. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  28th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-two. 

George  Miller.  [Seal.] 

District  of  Columbia,  Washington  County,  to 
wit: 

Be  it  remembered,  and  it  Is  hereby  certified, 
that  on  this  28th  day  of  February,  in  the  year 
of  our  Lord  eighteen  hundred  and  forty-two, 
personally  appeared  before  me,  a  Justice  of  the 

giace  In  and  for  said  county  and  district, 
eorge  Miller,  and  acknowledged  the  fore- 
going deed  or  manumission  to  be  his  act  and 
deed  for  the  purposes  therein  mentioned,  as 
witness  my  hand  and  seal. 

Samuel  Drury,  J.  P.  [SeaL] 
Issue  having  been  Joined  upon  the  risht  al- 
leged In  the  petition,  and  a  Jury  been  impan- 
eled to  try  that  issue,  the  following  lull  of 
exceptions  waa,  at  the  trial,  sealed  1^  tlis 
Judges: 

Defendant's  BDI  of  Exceptions. 
Betsey  and  Oaroline  Herbert^     \ 


y. 


Henry    Ifiller,   Administrator 
of  Georfle  Miller.  J 

The  plaintiffs  offered  evidence  tending  to 
prove  tnat  Georgje  Miller,  who  owned  and  held 
the  slaves,  petitioners,  sent  for  a  magistrate, 
Mr.  Drury,  and  also  two  witnesses  to  witness 
the  paper  marked  A,  which  paper  was  signed 
by  said  Miller  in  the  presence  of  said  witnesses, 
and  acknowledged  before  said  Drury,  but  was 
not  then,  and  never  was,  signed  by  said  intend- 
ed attesting  witnesses,  before  whom  and  in 
whose  presence  said  Miller  admitted  the  deed 
to  be  his,  and  desired  said  witnesses  to  attest 
to  the  same;  to  the  ^reading  of  said  pa-  [*7ft 
per  in  evidence  the  defen&nt  objected,  and 
said  objection  was  overruled  and  excepted  to 
by  the  defendant.  The  defendant  then  offered 
evidence  tending  to  prove  that  the  paper 
marked  A,  was,  unmediately  upon  the  death  of 
the  maker.  Miller,  which  took  place  about  eigh- 
teen months  after  the  execution  thereof,  delivered 
to  Mr.  McLelland,  by  the  petitioners,  who 
stated  that  it  was  so  done  bv  the  direction  of 
Miller,  and  who  also  stated  that  they  held 
possession  of  the  paper  from  the  time  of  its 
execution  until  that  time,  and  also  that  Miller, 
the  grantor  in  said  paper  A,  died  largely  in- 
debted, and  left  no  property  other  tmm  said 
petitioners,  sufficient  topay  his  debts;  and,  also, 
that  defendant  has  regularly  and  duly  admin- 
istered upon  the  estate  in  this  county  of  said 
deceased.  Whereupon  the  defendant,  by  his 
counsel,  moved  the  court  to  instruct  the  Jury 
that  upon  the  evidence  aforesaid  the  plaintiflfs 
are  not  entitled  to  recover;  which  instruction 
was  refused  by  the  court,  and  the  defendant 
excepts  to  said  refusal,  and  prays  that  this 
his  several  bills  of  exceptions  may  be  sisned, 
sealed,  and  enrolled,  which  Is  accordingly  done. 

W.  Oranch,    [Seal.] 


XM7 
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The  jury,  under  the  ineimetions  given  hy 
the  court,  found  a  yerdiet  for  the  petitioners, 
▼is^  that  thej  were  free. 

To  review  these  two  decisions  of  the  court, 
the  case  was  brought  up  by  writ  of  error. 

It  was  arffued  by  Mr.  Coze  for  the  plaintiff 
In  error,  and  Mr.  Lawrence  for  the  defendants 
in  error. 

Mr.  Coze,  for  the  plaintiff  in  error,  insisted 
that  there  was  error— First,  in  admitting  the 
instrument  A  to  be  read  in  evidence  to  the 
jury;  and,  second,  in  refusing  to  instruct  the 
jury  that  upon  the  said  instrument,  which  was 
not  recordea  within  eiffhteen  months  after  the 
date,  nor  at  any  time  auring  the  life  of  George 
Miller,  the  petitioners  could  not  recover. 

Mr.  Lawrence,  for  the  defendants  in  error. 

The  only  facts  which  ean  be  taken  into  con- 
sideration in  this  case  are  those  which  appear 
in  the  record.  Those  facts  afford  no  ground 
for  the  assumption,  on  the  other  side,  that  the 
deed  of  manumission,  now  in  controversy,  was 
retained  in  the  possession  of  the  grantor  until 
the  time  of  his  death,  and  there  is,  consequent- 
ly, no  foundation  for  the  argument  that  has 
been  advanced — that  although  this  deed  was, 
on  the  face  of  it,  to  take  eff^  in  presenti,  yet 
it  was,  as  matter  of  fact,  to  take  effect  in  fu- 
turo. 

As  to  the  remarks  that  have  been  made  upon 
the  double  aspect  in  which  the  petition  In  the 
court  below  is  regarded,  that  is,  as  a  petition  for 
freedom,  and  in  the  nature  of  a  bill  in  equity, 
this  court  is  referred  to  the  aereement  which  is 
?•*]  made  part  of  the  record,  and  *in  which 
every  defect  that  a  court  of  chancery  is  compe- 
tent to  remedy,  is  to  be  considered  as  havmg 
been  already  remedied.  This  agreement  is  of 
special  importance,  in  regard  to  any  objection 
that  might  arise  in  consequence  of  the  deed 
having  been  received  in  evidence  in  its  then 
existing  state. 

The  whole  argument  for  the  plaintiffs  in 
error  proceeds  upon  the  ground  that  there  was 
only  one  class  of  deeds  comprehended  in  the 
Act  of  1706,  or,  that  if  there  were  two  classes, 
they  were  both  to  be  authenticated  in  the  same 
manner.  I  maintain  that  there  were  two 
classes  of  deeds  to  be  differently  authenticated; 
the  one  to  take  effect  in  presenti,  and  to  be 
"evidenoed"  by  two  witnesses;  the  other  to 
take  effect  in  futuro,  and  to  be  acknowledged 
and  recorded. 

This  was  a  deed  of  immediate  emancipation, 
and  was  "evidenced"  by  two  witnesses.  It  Is  to 
be  presumed  that  the  Legislature,  in  omitting 
the  ordinarv  and  technical  words  "attested  and 
subscribed,"'  and  making  use  of  a  word  hardly 
known  in  legal  phraseology,  did  so  understand- 
ingly.  This  is  especially  the  case,  when  It  is 
remembered  that  prior  to  the  Act  of  1762  (al- 
most In  the  same  words  as  that  of  1706)  there 
was  no  restraint  in  the  manumission  of  slaves. 
Those  acts  were  in  restraint  of  a  common  right. 
The  word  "evidenced"  is  a  verbal  derivative 
from  the  term  "evidence,"  and  Is  equally  ex- 
tensive in  signification,  unless  there  is  some  tech- 
nical usage  to  restrict  it.  There  is  no  such 
technical  usage.  "Evidence"  is  a  word  of  the 
largest  signification  known  to  the  law,  and  em- 
braces every  kind  of  proof.  Jac.  Law  Die;  8 
Co.  Litt.  487;  1  Greenleaf  on  Evidence,  1;  8 
n.  Com,  SOT.     Wberew  mny  word  implying 


proof,  other  than  the  words  'Attested"  or 
"subscribed"  has  been  used,  the  uniform  deci- 
sion (except  in  Maryland)  has  been,  that  the 
subscription  of  the  names  is  not  necessary.  2 
Tuck.  Black.  308,  note;  Turner  t.  Stip,  1 
Wash.  Va.  Rep.  822,  4  Kent's  ConL  614; 
6  Cruise's  Dig.  Am.  ed.  44,  47,  notes. 

The  case  of  James  t.  Gaither,  2  Harr.  ft 
Johns.  176,  has  been  dted  as  the  Maryland 
construction  of  the  Act  of  1706,  and  as  decisive 
of  this  case.  That  case  is  not  of  local  authority 
here,  In  the  sense  In  which  this  court  usually 
defers  to  the  local  construction  of  local  laws. 
By  the  act  of  Congress  the  laws  of  Maryland, 
then  in  force,  were  made  the  laws  of  the  Dis- 
trict of  Columbia.  But,  if  it  were  otherwise, 
this  court  would  examine  the  subject  de  novo. 
Fenwick  v.  Chapman,  0  Peters,  461;  Wallings- 
ford  V.  Allen,  10  Peters,  603;  see  opinion  of 
the  Judges,  seriatim,  on  the  case  of  James  t. 
Gaither,  in  7  Leigh,  300,  et  seq.  But  admitting 
the  construction  of  the  Maryland  Court  of  Ap- 
peals  in  James  v.  Gaither  to  be  correct,  it 
touches  this  case  only  in  a  single  point,  viz.,  in 
the  meaning  it  gives  to  the  term  "evidenced.** 
That  was  a  case  of  future  emancipation,  and 
the  court  decide  that  in  such  a  case  the  deed 
*must  not  only  be  acknowledged  and  re-  [*77 
corded,  but  also  "evidenced"  by  two  witnesses. 
But  it  does  not  decide  that  the  converse  of  the 
proposition  is  true;  that  deeds  in  presenti  must 
not  only  be  "evidenced,"  but  also  acknowl- 
edged and  recorded.  Admit,  then,  that  the  act 
requires  the  witnesses  to  subscribe  their  namee, 
can  a  court  of  chancery  require  or  permit  it 
now  to  be  done?  There  is  no  time  limited  In 
which  it  must  be  done.  The  act  does  not,  like 
the  statute  of  wills,  require  it  to  be  done  at  the 
time.  Whenever  done  the  terms  of  the  law  are 
satisfied.  What  is  it  that  is  asked  T  That  the 
requisitions  of  the  act  should  be  set  aside  f  That 
merely  fictitious  names  should  be  inserted,  to 
present  to  the  eye  only  a  compliance  with  the 
statute?  By  no  means.  But  that  those  who 
actually  were  witnesses  to  the  deed  should  be 
permitted  to  put  their  names  to  it.  The  deed, 
when  thus  perfected,  would  present  a  literal, 
substantial,  and  conscientious  fulfillment  of 
the   requisites   of  the   act. 

But  it  has  been  objected  that  this  deed  was 
in  prejudice  of  creditors.  To  this  the  answer 
is,  that  there  is  no  evidence  in  the  record  that 
the  grantor  was  indebted  at  all  at  the  time  of 
the  execution  of  the  deed.  Proof  of  this  fact 
is  necessary.  It  is,  indeed,  stated  that  he  died, 
leaving  no  other  property  suflficient  to  pay  his 
debts.  This  is  too  general  from  which  £9  infer 
(if  the  court  could  indulge  in  any  inference  as 
to  the  facts)  that  he  was  indebted  eighteen 
months  before.  The  decisions,  under  the  18 
Eliz.,  have  uniformly  been  that  a  voluntarv 
deed  cannot  be  avoided  by  creditors,  unless  ft 
IS  shown  that  the  grantor  was  indebted  at  the 
time  of  its  execution;  and,  in  that  case,  there 
is  a  personal  disability,  and  the  deed  is  void,  ab 
initio.  4  Cruise's  Dig.  461,  462;  1  Atk.  88, 
04;  1  Madd.  Rep.  410,  420;  8  Johns.  Ch. 
Rep.  400,  403.  But,  in  this  case,  there  was 
no  such  disability  shown  at  the  execution  of 
the  instrument.  The  grantor,  having  done 
everything  on  his  part,  had  parted  with  all 
power  over  the  subject.  The  act  of  subscrib- 
ing, by  tha  lAiostum^  ^aa  mts^^  \»nsflii^  voiil 
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BO  time  limited  Ib  wliioli  it  dioold  be  done. 
And  althouffh,  until  that  act  should  be  per- 
formed freedom  mi^^t  not  pass,  still  no  act  of 
the  grantor  then  could  revoke  the  deed.  This 
view  is  illustrated  by  the  case  of  a  bargain  and 
sale,  under  8tat.  27  Hen.  VIII.,  requiring  en- 
rollment before  lands,  etc.,  should  pass.  It  has 
been  decided,  under  that  statute,  that  if  the 
bargainer  dies,  or  aliens  the  land,  or  marries, 
or  becomes  bankrupt,  after  the  execution  of 
the  deed,  and  before  its  enrollment,  and  then 
within  the  time  limited  the  deed  is  enrolled,  it 
overrides  any  and  all  of  these  intermediate  acts, 
and  takes  effect,  by  relation,  from  the  time  of 
its  execution.  Shep.  Touch.  224,  226;  2  Vin. 
Ab.  419;  I  Bac.  Ab.  688;  7  Leigh,  696,  711, 
712.  There  can  be  no  difference,  as  to  the  law 
of  relation,  whether  the  formal  act,  remaining 
to  be  done,  be  enrollment  or  attestation;  nor 
whether  a  time  be  or  be  not  limited  in  the 
statute. 

78*]  *As  to  the  aid  which  courts  of  equity 
will  extend  in  carrying  into  effect  instruments 
of  emancipation,  cited  1  Hen.  &  Mub.  619;  2 
Ibid.  132;  1  Leigh,  466;  6  Rand.  162. 

Mr.  Justice  Daniel,  after  having  read  the 
statement  of  the  case  at  the  commencement  of 
this  report,  proceeded  to  deliver  the  opinion  of 
the  court  t 

By  the  statute  of  Maryland,  passed  in  1716 
(ch.  44,  sec.  22),  it  is  enacted,  "That  all  ne- 
groes, and  other  slaves  then  imported,  and  their 
ehildren,  then  bom  or  thereafter  to  be  bom, 
■hall  be  slaves  for  life."  Upon  examining  the 
legislation  of  Maryland,  from  the  period  of  the 
law  of  1715,  a  variety  of  enactments  will  be 
seen,  showing  the  policy  of  this  State  in  the 
government  of  her  slave  population;  and,  as 
entering  essentially  into  that  policy,  must  be 
considered  the  several  regulations  under  which 
she  has  ^rmitted  manumission,  either  by  deed 
or  by  will.  The  enactments  here  referred  to 
Biay  be  found  in  Kilty's  Laws,  Vol.  I.,  session 
of  1752,  ch.  1,  where  they  are  collated,  by  their 
dates,  down  to  the  Act  of  December  31st,  1796, 
under  which  last -mentioned  statute  tne  ques- 
tions now  before  this  court  have  immediately 
arisen.  In  the  interpretation  given  to  these 
statutes  by  the  tribunals  of  the  State,  one  char- 
acteristic will  impress  itself  on  every  mind; 
and  that  Is,  the  strictness  with  which  the  laws 
have  been  expounded  in  reference  to  the  power 
of  manumission  conferred  by  them.  It  seems 
to  have  been  thought  that  very  little,  or  indeed 
nothing,  was  permitted  by  the  policy  of  the 
State  to  construction  or  implication,  but  that 
rather  the  conditions  prescribed  for  the  exercise 
of  the  power  conceded  should  be  fulfilled  al- 
most to  the  letter.  Of  the  propriety  of  views 
such  as  these,  on  the  part  of  the  State,  with 
regard  to  her  own  internal  policy,  no  just 
ground  of  complaint  can  be  alleged;  but  of  the 
reality  of  those  views,  a  reference  to  a  few  of 
the  adjudications  of  her  courts  will  leave  no 
doubt.  By  the  Stat,  of  1752  (ch.  1,  see.  5), 
manumission  was  allowed,  by  writing,  under 
bond  and  seal,  "evidenced  by  two  good  wit- 
nesses at  least."  Under  this  statute  arose  the 
case  of  Negro  James  v.  Gaither,  which  was  a 
claim  to  freedom,  upon  a  writing  signed  and 
sealed,  but  subscribed  by  a  single  witness  only. 
I^surol  proof  being  pffend  to  establish  the  fact 


that  the  deed  waa  axeeoted  in  the  presence  of 
another  witness,  who  did  not  attest  it  by  sub- 
scription, the  Court  of  Appeals  ruled  such 
proof  to  be  incompetent  and  inadmissible  under 
the  statute.   See  2  Harris  &  Johnson,  176. 

The  case  of  Wicks  v.  Chew  et  al.  4  Hbt.  & 
Johns.  543,  a  case  arising  under  the  statute  of 
1706,  is  yet  more  strongly  illustrative  of  the 
rule  above  mentioned.  By  the  statute  just  re- 
ferred to  (ch.  67,  Sec.  29,  Kilty's  Laws),  deeds 
of  manumission  are  required  to  be  recorded 
within  six  months  from  their  date.  By  another 
statute  of  Maryland,  passed  in  1785  (Kilty's 
Laws,  ch.  72),  it  is  ^provided,  in  the  [*79 
third  section  thereof,  "That  in  case  any  deed 
hath  been  or  hereafter  shall  be  executed,  to  the 
validity  of  which  deed  recording  is  necessary, 
and  such  deed  hath  not  been  or  shall  not  be  re- 
corded agreeably  to  law,  without  any  fraudulent 
intention  of  the  party  claiming  under  the  same, 
the  Chancellor,  upon  petition  of  the  party  to 
whom  the  said  deed  was  executed,  or  of  his,  her, 
or  their  legal  representative,  or  of  any  of  them 
claiming  the  land  or  other  thing  conveyed  or 
intended  to  be  conveyed  by  such  deed,  and 
without  the  appearance  or  hearing  of  the  de- 
fendant or  defendants,  shall  have  power  to  de- 
cree the  recording  of  the  said  deed  in  the  coun- 
ty or  general  court  records,  within  such  time 
from  the  date  of  the  decree  as  it  ought  origi- 
nally to  have  been  recorded  from  the  &.te  of  the 
deed";  giving  to  the  deed,  when  thus  admitted 
to  record,  the  same  effect  it  would  have  had  if 
the  irregularity  thus  cured  had  never  occurred. 
Chew  and  others,  claiming  freedom  under  a 
deed  from  Darnell,  against  Wicks  and  others, 
heirs  snd  devisees  of  Darnell,  filed  their  petition 
with  the  Chancellor,  stating  that  Darnell  had 
died  without  putting  the  deed  on  record 
within  the  six  months  prescribed  by  law,  and 
praying  the  Chancellor,  upon  due  notice  to  the 
heirs  and  devisees,  to  decree  that  the  deed  be 
recorded,  that  thereby  validity  might  be  re- 
stored to  it.  The  Chancellor,  deeming  himself 
so  authorized  by  the  third  section  of  the  Act  of 
1785,  decreed  that  the  deed  be  admitted  to 
record  within  six  months  from  the  date  of  his 
decree.  The  Court  of  Appeals  reversed  this  de- 
cision of  the  Chancellor,  and  the  reasoning  of 
the  court  conclusively  shows  the  principle  on 
which  they  place  these  instruments  of  manumis- 
sion, and  on  which  they  distinguish  them  from 
transactions  with  a  party  who  is  sui  juris. 

They  declare  that  the  statute  of  1785 
embraces  only  cases  of  mutual  but  inchoate 
rights,  but  still  of  rights  founded  on  some  val- 
id consideration,  such  as  courts  can  take  notice 
of  and  enforce;  that  manumission  by  the  laws 
of  Maryland  is  a  mere  gratuity,  and  until 
evidenced  by  all  the  acts  or  requisites  the  law 
prescribes,  has  no  legal  existence,  and  can  have 
created  no  faculty  in  the  contemplsted  object  of 
that  gratuity.  The  language  of  the  Court  of 
Appeals  is  as  follows:  "The  acts  of  Assembly 
referred  to  (i.  e.,  by  the  Chancellor  in  support  of 
his  decree)  are  not  intended  to  give  relief  in 
cases  which  were  before  without  remedy,  but 
to  give  an  additional  remedy  by  enabling  a  par- 
ty, acquiring  equitable  rights  under  a  deed  not 
operative  in  law  for  want  of  recording,  to  per- 
fect those  rights,  by  applying  to  the  Chancellor 
to  order  the  original  instrument  to  be  recorded, 
and  thus  to  |^ve  it  \)ia  ^ec^  ^)D\<t\k  Vj  \w  v\ 
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would  liave  had  if  recorded  in  due  time,  instead 
of  going  into  chancery  to  compel  a  conveyance, 
or   enforce   a   specific   performance.    They    are 
intended  to  give  an   accumulative   remedy   to 
persons  able  to  contract,  and  who  by  deed  ac- 
quire rights  which  equity  will  protect,  with  the 
(K>wer  to  prosecute  those  rights.    But  by  the 
laws  of  this  State,  a  negro,  so  long  as  he  is  a 
80*1  slave,  can  have  •no  rights  adverse  to  those 
of  his  master;  he  can  neither  sue  nor  be  sued, 
nor  can  be  make  any  contract  or  acquire  any 
rights   under  a  deed  which  a  court  of  law  or 
equity  ran  enforce.   And  as  it  is  the  recording 
of  a  deed  of  manumission  within  the  time  pre- 
»cril)cd  by  law,  which  entitles  him  to  his  free- 
dom, he  continues  a  slave  and  can  acquire  no 
ri<;hts  under  such  an  instrument  until  it  is  so 
recorded,  and  consequently  cannot  go  either  into 
a  court  of  law  or  equity  for  relief  of  any  kind." 
Apiin,    the   court    say   in    this   case,    that   "A 
master  mny  execute  and  acknowledge  a  deed  of 
manumission,  and  afterwards  destroy  it  or  keep 
it.  and  refuse  to  have  it  recorded,  and  the  slave 
remains    a    slave    without    redress."      Another 
striking  instance  of  the  rule  of  interpretation  of 
their  own   statutes,  adopted  by  the  courts  of 
Muryiaud.  is  found  in  the  case  of  Negro  Anna 
^laria  Wright  v.  Lloyd  N.  Rggers,  reported  in 
0  (Jill  &  Johns.  181.     In  this  case,  Tilghman, 
the  owner  of  the  female  slave,  executed  and 
delivered  to  her,  in  1832,  a  deed  of  manumis- 
sion, which  was  duly  acknowledged  but  not  re- 
cordeil.       Subsequently,     Tilghman     sold     and 
couv»»yed  the  same  slave  by  bill  of  sale,  duly 
acknowledged    and    recorded,    to    a    purchaser 
who  had  notice  at  the  time  of  the  previous  deed 
of    inanuniiHsion.      This   purchaser   afterwards 
sold  the  slave  to  Rogers,  to  whom,  in  1833,  he 
executed  and  delivered  a  bill  of  sale,  which  was 
acknowledged   and   recorded  according   to  law. 
T)ie    l>(*gislature,    at    their    session,    December, 
1k:{4,  passed  a  special  law,  authorizing  the  deed 
of  manumission  to  be  recorded,  providing  fur- 
ther that  the  same  when  recorded  should  be  as 
valid  and  effectual  for  every  purpose  as  if  it 
had    l>een    duly    recorded    according    to    law. 
Aftir  the  deed  had  been  recorded  pursuant  to 
this  law,  the  negro  filed  her  petition  for  free- 
d«ini:    the  judgment  of  the  County  Court  was 
against   her  title,  and  that  judgment   was  af- 
firmed by  the  Court  of  Appeals. 

r»y  the  20th  section  of  the  statute  of  1790, 
(Kilty's  l^ws,  ch.  67),  the  power  of  manumis- 
sion by  writing  under  seal  was  re-enacted  from 
previous  statutes,  enumerated  and  repealed  in 
the  ;nst  section  of  the  Act  of  1796.  In  the  29th 
s«H'tion.  many  of  the  conditions  contained  in  the 
prior  laws  arc  prcscril>ed,  and  amongst  these  are 
t  he  rc(|ui8itions,  that  the  slave  to  be  emancipated 
shall  be  sound  in  mind  and  body,  and  not  over 
46  y<'ai-s  of  age;  that  the  deed  of  manumission 
shall  not  be  in  prejudice  of  creditors;  that  it 
shall  be  acknowledged  before  a  magistrate, and 
entered  amongst  the  records  of  the  County 
Court  where  the  person  or  persons  granting 
Ruch  freedom  shall  reside,  within  six  months 
from  the  date  of  such  instrument  of  writing. 
Upon  the  construction  of  this  section  of  the  Act 
of  171^0  arose  the  questions  presented  to  the 
court  below,  and  now  brought  here  for  adjudica- 
tion. These  questions  are  various,  as  appears 
by  the  hill  of  exceptions  sealed  by  the  judges  of 
i/if  Ciicnit  Court,  and  by  the  aasignment  of 
12  L.   cdm 


errors  upon  the  record;  but  they  are  all  neces- 
sarily subordinate  to  a  decision  upon  the  valid- 
ity of  the  'instrument  of  manumission  as  [*81 
affected  by  the  failure  to  record  it  within  six 
months  from  its  date.   This  omission  is  admit- 
ted in  the  petition  for  freedom,  and  is  made  out 
by  the  proofs  upon  which  the  instruction  praved 
by  the  defendant  in  the  court  below  was  asked 
and  refused,  and  it  remains  to  be  considered 
how  far  such  omission  operated  to  destroy  all 
foundation  of  the  right  sought  to  be  asserted  in 
this  case.   This  inquiry,  as  a  question  of  Mary- 
land law,  we  think  is  without  difficulty.    The 
decisions  already  quoted  are  clear  and  explicit. 
They  treat  the  right  asserted  and  the  instrument 
alleged  in  evidence  thereof  as  having  no  legal 
existence,  as  nullities  to  all  intents  and  purposes, 
and  therefore  as  nothing  of  which  common  law 
or  equity  can  take  cognizance,  until  that  right 
and  the  pretended  evidence  of  it  can  be  brought 
forward,   attended    with   every    mark   and   at- 
tribute of  being,  which  the  statute  has  called 
for,  and  one  of  these,  as  clearly  defined  as  any 
other,  is  admission  to  record.    This,  indeed,  is 
treated  as  the  great,  the  capital  test  of  existence, 
for  it  is  this  which  places  the  transaction  defin- 
itively beyond  the  control  of  the  master,  and 
proclaims,   beyond   the   power  of   denial,   both 
the  intent  and  its  consummation.     And   why 
should   this  not   be   treated  as   a  question   of 
Maryland  law?    The  statutes  of  Maryland  in 
being  at  the  cession  of  the  District  of  Columbia 
were   adopted   as   the   laws   of   the   County   of 
Washington,  to  be  there  enforced  until  altered 
by   authority  of  Congress,  and    the   rights   of 
person  and  of  property  vested  or  existing  under 
those  laws,  and  all  interpretations  of  those  lawa 
by  the  supreme  tribunal  of  Maryland,  became 
in  like  manner  the  rules  of  right  within  the 
same  county.    This  case,  too,  is  one  of  a  right 
sought   to   be    maintained   under   a   Maryland 
statute,  a  right  which  seeks  to  lay  its  foundation 
in  the  terms  of  that  statute,  and  nowhere  else. 
But  whilst  it  is  conceded  as  a  general  proposi- 
tion that  the  laws  of  Maryland,  at  the  period  of 
the   cession   of   the   District   of   Columbia,   are 
laws   of  the  County  of  Washington  until  changed 
by  the  authority  of  Congress,  it  has  been  urged 
that,  in  instances  in  which  the  Maryland  stat- 
utes have  received  no  settled  interpretation  by 
the  Maryland  courts  anterior  to  the  cession  of 
this  district,  the  federal  courts  are  free  to  inter- 
pret the  provisions  of  those  statutes  as  they 
would   be  to  pass  upon  any  other  subject  of 
original  cognizance,  and   would  not  be  bound  by 
decisions  of  the  State  courts  made  posterior  to 
the  cession.  This  position  is  not  denied;  it  has 
indeed   been    sanctioned    by    this   court   in    the 
cases  of  Fenwick   v.  Chapman,  9  Peters,  461, 
and    Wallingsford    v.    Allen,    10    Peters,    683. 
But  admitting  this  position  fully,  still  we  must 
also  admit  that  the  courts  of  the  United  States 
would  feel  great  respect  for  the  decisions  of  the 
State  courts  upon  questions  essentially  connect- 
ed with  the  general  internal  policy  of  the  State, 
nay,  would  yield  to  those  opinions  upon  mat- 
ters of  doubtful  construction,  or  wherever  well 
ascertained  and  paramount  obligations  did  not 
forbid  such  an  acquiescence.    But  the  statute 
of  1796  was  anterior  to  the  cession  of  the  Dis- 
trict  of    'Columbia;    and    although   the    [*82 
cases  of  Wicka  v.  Ch^w  et  «A.  4  Hajcx.  &  5q\\tsa., 
and  of  Anna  Mana  VJxVtfaX.  n.  "^s^t^^  ^  ^^ 
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4  JoliBi,  were  pOBtorior  to  that  event,  stll' 
tbeM  cases  cannot  b«  correctly  underBtood  ai 
daeldlng  anv  new  question,  or  as  introdueinf 
U7  prUidple  DOt  wall  settled  long  before  it 
Tm  eaae  of  James  t.  Gaither  occurred  undei 
the  statnte  of  17S2,  and  upon  an  instrument  ol 
manumlasion  executed  In  iTU;  the  statute  ot 
ITM,  too,  is  a  re-enactment  of  provisions  ol 
other  statutes,  going  back  as  tar  as  the  ;cai 
17S8,  and  the  decision  fn  James  r.  Gather,  an^ 
In  the  subsequent  cases,  are  nothing  more  thai 
the  repeated  expoaitloD*  of  a  settled  policy  oi 
rule  of  tnteipretatlon  of  the  Uar^land  statutes 
vis.,  that  tne  condition!  prescribed  by  then 
must  be  strictly  fulfilled;  that  without  such 
fulfillment  any  preteuded  instrument  of  manU' 
mission  mnit  be  treated  as  a  nullity,  and  ear 
Impart  no  rights,  can  give  no  standing  in  court, 
either  at  law  or  In  equity.  We  think  then  that 
this  Is  a  question  of  Maryland  law,  which  hai 
been  settled  by  the  courts  of  Maryland,  and 
should  not  nowbe  disturbed;  that  in  conformity 
with  dedsions  of  those  courts,  the  recording  ol 
the  deed  of  manumission  in  this  case,  within  the 
time  prescribed  by  the  statute  of  1790,  was  an 
Indispensable  prerequisite  to  confer  any  righta 
on  tlw  petitioners  in  the  court  below,  or  to  give 
them  any  standing  In  a  coui-t  of  law  or  equity; 
that  in  accordance  with  this  interpretation  of 
the  statute,  the  Circuit  Court  should  have  given 
the  Instruction  aaked  for  b^  the  counsel  for  the 
defendants;  that  In  refusing  to  give  such  in- 
strucUon  that  oourt  has  erred,  and  therefore 
its  decision  should  be  reversed. 

In  reference  to  the  agreement  signed  by 
eounsel  and  annexed  to  the  record  in  this  case, 
and  by  which  all  the  powers  that  a  court  of 
equity  could  properly  exert  in  aid  of  instru- 
ments defectively  executed  were  conceded  to 
the  Circuit  Court  as  if  sitting  as  a  court  of 
equity,  we  remark  that  the  grounds  presented 
by  that  agreement  are  entirely  covered  by  the 
opinion  above  expressed  of  the  absolute  nullity 
of  the  deed  in  question,  it  being  no  more  with- 
in the  powers  of  a  court  of  equity  tlian  it  is 
within  those  of  a  court  of  law,  to  set  up  and 
Mtablish  that  which  is  illegal  or  wholly  void. 
Order. 

This  ease  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Circuit  Court  of  the 
Unlt«d  SUtes  for  the  District  of  Columbia, 
bolden  In  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
^  this  court,  that  the  judgment  of  the  said 
Qrcult  Court  in  this  cause  be,  and  the  same  is 
bereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  eame  is  hereby  remanded  to  the  said 
CSreuit  Court,  with  direction*  to  award  a  venire 
facias  de  aova. 


rRANCIS  BWANN,  Defendant. 

Arbitration — In  action  of  trespass  no  question 
of  justification  before  arbitrators  where  only 
general  issue  pleaded-'Corporation  as  a  par- 
ej'~-tubiniaaion—agaeot  ot  attom^ — umpire 
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ch  the  rights 
be  rem  I"  ted 
tbe  salt  Is 


at  ths  pro- 
be tested  bf 

does  not.  Id 
power  to  sue 
tsrenes,  tbat 


It  li  Immaterlsr  wbether  Ihe  power  of  reference 
Is  lodged  Id  the  president  and  dlreclan  or  tn  tbe 
Btockhalders  assembled  In  general  meeting;  lor  ths 
entire  coiporstlon  Is  repreBiDted  In  the  rourt  by 
Its  counsel,  wbose  acli.  In  conducting  the  suit,  ere 
presumed  to  be  authorized  b;  the  psrtr, 

Wbera  the  order  at  evidence  provides  (or  tbe 
appointment  ol  id  umpire.  It  is  no  error  U  he  Is 
■ppolDled  before  the  reterees  had  beard  the  evi- 
dence and  discovered  tbst  tbej  could  not  agree. 

Wbare  the  agreement  for  reference  contained  a 
clause,  providing  that  upon  pajment  of  damaEes 
ot  the  owner  ot  the  land  he  should  convej  It  to  tbe 
other  part}.  It  was  proper  tor  tbs  umpire  to  omit 
all  no^ce  o(  this.  It  was  not  put  In  Issue  bT  Itks 
plesdings,  nor  referred  to  the  arbltntots. 

THIS  caee  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columtna,  in  and  for 
the  County  of  Washin^on.  It  originated  in 
the  County  of  Alenandna,  and  waa  removed  to 
the  County  of  Washington  under  an  act  of  Con- 
gress providing  for  such  removals. 

The  circumstances  of  the  case  are  ao  fully  set 
forth  in  tbe  opinion  of  the  court  that  It  is  un- 
necessary to  do  more  than  refer  to  It  for  a 
statement  of  the  facts. 

The  cause  was  argued  at  December  Term, 
1845,  by  Messrs.  Bledsoe  and  Cose  for  the  plain- 
tiff in  error,  and  by  Messrs.  William  T.  5wanii 
and  Jonea  for  the  defendant  in  error.  At  the 
present  term  the  court  gave  its  opinion. 

Mr.  Bledsoe,  for  the  plaintiff  In  error,  eon- 

1.  That  there  was  no  legal  or  valid  reference^ 

2.  That  there  was  no  legal  or  valid  award. 
8.  That  there  was  no  legal  or  valid  judgment. 
1.  The  president  and  directors  had  no  power 

under  their  charter  to  submit  a  case  to  aroitra- 
tion.  Tbe  rule  is  well  settled  that  they  have  no 
power  excr^pt  under  the  rhsrter.  6  Conn, 
kep.  668;  2  Cranch,  IGH;  Angell  ft  Ames  on 
Corp.  200,  201,  22S,  242;  '7  Cranch,  290;  14{*84 
Johns.  IIB;  12  Johns.  241;  IS  Wend.  250;  7 
C^owen,  4B2;  I  Cowen,  613;   12  Wheat.  68. 

The  charter  (Davis's  Laws,  fiSS)  says,  that 
where  land  is  to  be  taken,  the  company  may 
igrce  aa  to  the  price.  But  if  no  agreement  can 
be  made,  they  are  to  apply  to  justices  of  the 
peace,  who  are  to  call  a  jury.  But  in  that  ease 
the  whole  twelve  must  agree. 

The  thirteenth  section  of  the  act  thns  pointing 

Koxn. — A.S  to  arbitrament  and  award,  see  notea 
to  8  L.  eO.  Q.  &.  616;  4i\-.%l.Xi.».\\V 
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out  tbe  mode  of  condemning  land,  none  other 
was  juBtiflable.  The  seventeenth  section  gives 
the  company  the  right  to  enter  upon  land,  and 
therefore  they  cannot  be  guilty  of  a  trespass. 

One  partner  cannot  bind  another  by  agreeing 
to  arbitrate.  Watson  on  Part.  445;  3  Bing. 
101;  11  Com.  Law.  Rep.  52;  Story  on  Part. 
160;  1  Peters,  222,  228. 

The  attorney  here  has  undertaken  to  make 
the  president  and  directors  do  things  which  are 
not  justified  by  law. 

In  EIngland,  where  property  is  taken  for  pub- 
lic use,  the  party  has  no  remedy;  and  in  this 
?ase  the  remedy  given  by  the  charter  is  exclu- 
sive. 11  Mass.  364,  365,  368;  20  Johns.  735; 
4  Wend.  347,  367,  370;  4  N.  H.  Rep.  547; 
2  Johns.  283;  7  Johns.  Ch.  Rep.  816;  1  N.  H. 
Rep.  339. 

Mr.  Bledsoe  then  examined  the  terms  and 
mode  of  arbitration. 

Mr.  William  T.  Swann,  for  the  defendant  in 
error,  made  the  following  points: 

1.  It  will  be  unnecessary  to  consider  any  part 
of  the  record  prior  to  the  submission  of  the  case 
to  arbitration ;  as  the  submission  in  such  a  case, 
under  a  rule  of  the  court,  operates  as  a  waiver  of 
all  exceptions  (if  any  could  be  conceived),  or  as 
a  release  of  all  errors  anterior  to  the  rule. 

2.  No  exceptions  having  been  taken  in  the 
court  below  to  the  award,  the  grounds  of  the 
appeal  are  unknown;  nor  can  any,  by  the  coun- 
sel in  this  case,  be  conceived.  But  if  any  ob- 
jections could  be  presented,  it  is  now  too  late; 
they  should  have  oeen  presented  either  by  mo- 
tion or  exception  in  the  court  below. 

3.  In  this  case  the  award  is  supported  by  a 
recital  of  various  matters  of  procedure  under 
the  arbitration  in  the  award  itself,  by  the  certifi- 
cate of  two  of  the  arbitrators,  and  by  affidavits 
proving  such  matters  of  procedure  in  the  case. 
This  is  a  support  far  beyond  what  the  law  re- 
quirea.  A  simple  award  of  a  sum  of  money 
under  the  submission,  without  any  recital  of 
such  facts  in  the  award,  and  without  any  proof 
of  them,  is  sufficient;  any  omission  or  irregular- 
ity in  regard  to  such  extrinsic  matters  being 
brought  forward  by  motion  in  the  court  below 
to  set  aside  the  award. 

Mr.  Swann  then  examined  the  record,  and 
contended  that  the  arbitration  was  according  to 
'aw.  The  other  matters  of  defense,  he  said, 
>annot  be  alleged  here.  There  is  no  special 
85*]  plea  in  ^Washington  County,  and  we  do 
not  admit  the  facta  upon  which  the  argument 
rests.  The  charter  does  not  give  the  remedy 
spoken  of  to  the  party  aggrieved,  because  he 
cannot  originate  the  process  of  summoning  a 
jury,  etc  4  Gill  &  Johns.  147;  4  Wend.  667, 
372. 

If  the  company  have  power  to  enter  land 
without  condemnation,  it  ought  to  have  been 
tpecially  pleaded. 

A  submission  of  a  cause  to  arbitration  disem- 
barrasses it  of  legal  question.  1  Washington 
Rep.  320;  10  Mass.  Rep.  215;  8  Serg.  &  Rawie, 
8;  4  Hen.  &  Mun.  216;  5  Binney,  177.  The 
statute  of  Maryland,  passed  in  1778  (ch.  21, 
sees.  8,  9),  points  out  the  mode  of  proceeding 
by  arbitration.  It  is  a  common  law  process,  too. 
The  power  to  refer  is  a  necessary  incident  to  the 
power  to  be  sued.  If  the  company  are  sued 
thej  can  defend  themaelveB  in  any  manner 
known  to  the  Uwe.     The  gubmi§Bi<m  in  this 


case  was  by  the  company  itself,  and  not  by  the 
president  and  directors  only.  The  attorney  in 
court  represented  the  whole  company. 

Mr.  Jones,  on  the  same  side: 

If  they  object  to  the  award  they  should  have 
moved,  in  the  court  below,  to  set  it  aside. 
Otherwise  it  is  presumed  to  be  right.  It  is  too 
late  to  urge  the  objections  in  an  appellate  court, 
because,  as  the  court  below  never  passed  a 
judgment  upon  the  point,  it  would  make  tnis  a 
court  of  original  jurisdiction.  2  Schoale  & 
Lefroy,  712.  When  the  cause  was  removed,  it 
was  to  be  tried  by  lex  fori,  of  which  arbitration 
is  a  part.  It  is  denied  that  the  president  and 
directors  had  any  power  to  submit  the  case. 
But  how  does  it  appear  that  the  president  and 
directors  did  it,  and  not  the  company?  A  cor- 
poration can  only  appear  by  its  corporate 
name.  This  suit  was  so  brought  and  they  ap- 
peared to  it.  So  the  power  of  the  attorney  is 
denied.  But  will  the  court  presume  that  he 
acted  without  authority?  A  corporation  is  lia- 
ble for  a  tort.  16  East,  5;  Angell  &  Ames  on 
Corp.  328,  329;  8  Peters,  117. 

Mr.  Coze,  for  plaintiff  in  error,  in  reply  and 
conclusion,  exammed  the  history  of  the  law  of 
arbitration,  and  the  statutes  of  Virginia  and 
Maryland;  and  then  contended  that  an  action 
of  trespass  quare  clausum  frcgit  would  not  lie 
against  a  corporation.  He  then  examined  the 
authorities  cited  by  Mr.  Jones*  If  the  corpo- 
ration kept  within  their  charter  they  were  not 
suable,  of  course.  If  they  went  beyond  it,  and 
appointed  agents  to  do  things  not  justified  by 
law,  the  agents  are  responsible.  A  suit  only 
lies  against  the  employer  when  the  agent  is 
acting  within  the  scope  of  his  authority.  This 
suit  was  brought  in  Alexandria,  where  the  cor- 
poration appeared  by  attorney  and  filed  picas. 
When  it  was  removed  to  Washington  an 
amended  declaration  was  filed,  but  it  was  not  a 
'substitute  for  the  old  one,  because  the  [*86 
old  one  remained  in  court,  and  so  did  the 
former  pleas. 

Mr.  doxe  then  contended  that  the  reference 
was  improper  and  illegal,  and  cited  Kyd  on 
Corp.  45,  and  commented  on  the  charter  of 
the  company. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court t 

This  case  is  brought  here  bv  writ  of  error 
from  the  Circuit  Court  for  Washington  County, 
in  the  District  of  Columbia.  The  suit  was 
originally  brought  in  Alexandria  County  by 
the  defendant  m  error,  against  the  plaintiff; 
and  upon  the  motion  of  the  former  was  removed 
to  Washington  County  under  the  provisions  of 
the  Act  of  June  24,  1812,  sec.  3.  The  points 
raised  in  the  argument  make  it  proper  to  state 
the  pleadings  more  fully  than  is  usually  neces- 
sary. 

It  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  close,  situate  in  the 
County  of  Alexandria.  The  suit  was  brought 
in  July,  1839.  The  declaration  contained  but 
one  count,  in  the  usual  form,  stating  the  tres- 
pass to  have  been  committed  on  divert  days 
and  times  between  the  1st  of  January,  1835, 
and  the  commencement  of  the  suit. 

The    defendant    pleaded,    first,    not    guilty; 
second,  the  ttatute  ot  V\m\\AX\»TA\  ^Tk.\  \X2^\\^ 
that  the  eanal  com^aii';^  «ikV«t«QL  "^oo^^^t  >^%  %^aL 
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thority  of  the  Act  of  Congress,  for  the  purpose 
of  making  the  canal;  and  that  it  is  ready  to 
satisfy  any  damages  to  which  the  plaintiff  is 
entitled,  when  they  shall  be  ascertained  in  the 
mode  pointed  out  in  the  act  of  incorporation. 

After  these  pleas  were  put  in,  and  t>efore  any 
replication  was  tiled  or  issue  joined,  the  cause 
was  removed  to  the  Circuit  Court  for  the 
County  of  Washington,  by  an  order  passed  on 
the  12th  of  November,  1841,  upon  the  motion 
of  the  defendant  in  error.  The  case  was  con- 
tinued in  that  court  without  any  alteration  in 
the  pleadings  until  November  Term,  1842, 
when  an  amended  declaration  was  filed.  This 
declaration  consisted  of  a  single  count,  and 
differed  from  the  original  one  only  in  under- 
taking to  set  out  the  abuttals  of  the  close  in 
which  the  trespass  was  alleged  to  have  been 
committed.  The  defendant  in  the  Circuit 
Court  pleaded  not  guilty  to  this  declaration, 
upon  wnich  issue  was  joined  and  a  jury  sworn; 
but  before  a  verdict  was  rendered  a  juror  was 
withdrawn  by  consent,  and  upon  the  motion 
of  the  parties  by  their  attorneys  the  matter  in 
variance  between  them  was  by  a  rule  of  court 
referred  to  four  arbitrators  named  in  the  order 
of  reference.  The  reference  was  made  upon 
certain  terms  specified  in  a  written  agreement 
filed  in  the  case,  setting  forth  the  manner  in 
which  the  arbitrators  were  to  be  selected  and 
the  damages  calculated,  with  power  to  the  ref- 
erees to  choose  an  umpire,  if  they  or  a  major- 
ity of  them  could  not  agree. 
87*]  'The  arbitrators,  before  they  entered 
upon  an  examination  of  the  case,  appointed  an 
umpire,  who  afterwards  made  his  award,  and 
thereby  awarded  that  the  defendant  (in  the 
District  Court)  should  pay  to  the  plaintiff  the 
sum  of  six  thousand  nme  hundred  and  sixty- 
eight  dollars  and  seventy-five  cents,  in  full  sat- 
isfaction of  all  the  matters  of  damage  and  value 
submitted  to  his  umpirage.  This  award  was 
filed  September  21,  1843,  and  notice  of  it  reg- 
ularly served  on  the  plaintiff  in  error;  and 
thereupon  a  judgment  was  entered  for  the 
amount  awarded  on  the  17th  of  January,  1844. 
It  is  upon  this  judgment  that  the  present  writ 
of  error  is  brought. 

It  appears  from  the  record  that  no  objection 
was  taken  to  the  award  in  the  Circuit  Court, 
nor  any  affidavits  filed  to  impeach  it.  Several 
depositions  were  filed  by  the  defendant  in  error, 
which  are  not  material  to  this  decision,  except 
in  one  particular,  which  will  be  hereafter  no- 
ticed, on  account  of  an  objection  to  the  award 
founded  upon  it. 

The  reference  to  arbitrators  and  the  proceed- 
ings thereon,  and  the  judgment  given  by  the 
court  below,  were  all  under  and  intended  to  be 
pursuant  to  the  Acts  of  Assembly  of  Maryland 
of  1788  (ch.  21,  sec.  9,  and  1785,  ch.  30,  sec. 
11).  It  is  admitted  that  these  proceedin^^ 
were  not  authorized  by  the  laws  in  force  in 
Alexandria  County;  and  it  is  objected  by  the 
plaintiff  in  error  that,  inasmuch  as  no  judg- 
ment could  have  been  lawfully  rendered  upon 
these  proceedings  in  Alexandria  County,  no 
judgment  ought  to  have  been  rendered  upon 
them  in  Washington;  that  the  removal  of  a 
case  under  the  laws  of  Congress  is  a  mere 
change  of  venire;  and  that  the  rights  of  the 
parties  are  atiU  to  be  tried  according  to  the 
/awv  And  modes  of  proceeding  recognized  and 


established  in  the  Circuit  Court  for  the  county 
in  which  the  suit  waa  originally  instituted. 

Undoubtedly,  whatever  rights  the  canal  com- 
pany had  in  Alexandria  County,  and  whatever 
defenses  it  might  there  have  made,  either  as 
to  the  form  of  the  action  or  upon  any  other 
ground,  it  might  still  rely  upon  them  in  the 
new  forum;  and  whatever  would  have  been  a 
bar  to  the  action  in  Alexandria  County  would 
be  equally  a  bar  in  Washington.  The  question 
here,  however,  is  not  upon  the  rights  of  the 
respective  parties,  but  upon  the  mode  of  pro- 
ceeding by  which  they  were  determined;  and 
this  must  evidently  be  regulated  by  the  law  of 
the  court  to  which  the  suit  was  transferred. 
For  after  the  removal  took  place,  the  action, 
according  to  the  act  of  Congress,  was  pending 
in  Washington  County,  to  be  there  prosecuted 
and  tried,  and  the  judgment  of  that  court  to 
be  carried  into  execution.  And  as  the  act 
neither  directs  nor  authorizes  any  change  in  its 
practice  or  proceedings  in  removed  cases,  it 
follows  that  they  must  be  prosecuted  and  tried 
like  other  actions  in  that  court,  and  could  not 
lawfully  be  prosecuted  and  tried  in  any  other 
manner.  In  impaneling  a  jury,  for  example, 
for  the  trial  of  the  facts,  it  could  not  put  aside 
the  jurors  required  by  law  to  attend  that  court, 
and  *direct  a  panel  of  twelve  to  be  sura-  [*88 
moned  for  the  particular  case,  pursuant  to  the 
law  of  Virginia.  Nor  could  it  deny  to  either 
party  the  right  to  strike  off  four  names  from 
the  list  of  twenty,  according  to  the  law  of 
Washington  County,  although  the  rule  is  other- 
wise in  the  County  of  Alexandria.  And  upon 
the  same  principles  the  selection  of  arbitrators, 
the  proceedings  before  them,  and  the  legal  ef- 
fect of  their  award,  could  be  nomoreinHuenced 
by  the  law  upon  that  subject,  on  the  other  side 
of  the  Potomac,  than  the  summoning,  striking 
and  impaneling  of  a  jury.  The  validity  of  the 
reference,  therefore,  and  of  the  proceedings 
and  judgment  upon  it,  must  depend  upon  the 
law  of  Maryland  and  not  upon  the  law  of  Vir- 
ginia. And  if  the  judgment  given  by  the  Cir- 
cuit Court  was  authorized  by  the  former,  it 
cannot  be  impeached  upon  the  ground  that 
such  proceedings  would  not  have  been  lawful 
in  Alexandria  County. 

Trying  the  case  upon  these  principles,  it  is 
very  clear  that  as  no  objection  was  taken  to 
the  award  in  the  Circuit  Court,  the  judgment 
upon  it  was  correct  and  must  be  affirmed  in 
this  court,  unless  some  substantial  objection 
appears  on  the  face  of  the  proceedings  or  in 
the  award  itself. 

It  has  been  urged,  however,  that  it  is  ap- 
parent, on  the  face  of  the  proceedings,  that  the 
arbitrators  committed  a  mistake  in  the  law; 
that  the  record  shows  the  acts  complained  of 
to  have  been  done  in  execution  of  the  power 
conferred  on  the  company  to  construct  a  canal ; 
and  that  under  the  act  of  Congress  they  had  a 
right  to  enter  upon  any  land  thev  deemed  nec- 
essary for  that  purpose,  leaving  the  damages  to 
be  afterwards  ascertained  in  the  mode  pointed 
out  by  the  law;  and  that,  consequently,  an 
action  of  trespass  will  not  lie. 

But  it  is  very  clear  that  this  question  of  law 
was  not  before  the  referees  or  the  court ;  nor  was 
it  in  any  way  involved  in  the  decision  of  either. 
For  if  the  plamtiff  m  wtot  could  have  iuatified 
the  entry  \i]^ii  ikie  poxmii  a\)4^««\.«^>  \>v^  \>\«>\:v 
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fication  ought  to  have  been  pleaded.  And  as 
this  was  not  done,  the  question  as  to  the  legal 
sufficiency  of  this  defense  was  not  referred  to 
the  arbitrators  nor  decided  upon  by  their 
award. 

It  is  said,  however,  that  it  was  pleaded.  This 
is  true  as  relates  to  the  pleadings  filed  to  the 
original  declaration.  But  an  amended  decla- 
ration was  subsequently  filed,  and  to  this  the 
plaintiff  in  error  pleaded  anew.  The  amended 
declaration  was  not  an  additional  count  to  the 
former  one,  but  was  itself  the  entire  declara- 
tion substituted  for  the  former.  And  it  was 
evidently  so  regarded  by  all  parties  at  the  time. 
For  the  plaintiff  in  error  renewed  his  plea  of 
not  guilty,  which  he  had  put  into  the  former 
one,  omitting,  however,  his  former  pleas  of 
limitation  and  justification;  and  these  two 
must  have  been  understood  to  be  waived,  for 
there  was  no  replication  to  either  of  them,  nor 
any  issue  joined  upon  them,  formal  or  informal. 
The  questions,  therefore,  which  would  have 
89*1  arisen  on  these  pleas,  *were  not  in  issue 
— were  not  referred  by  the  written  agreement — 
and,  consequently,  could  not  have  been  con- 
sidered or  decidcKd  by  the  arbitrators. 

Neither  can  the  objection  be  maintained 
which  has  been  taken  to  the  power  of  the  com- 
pany under  its  charter  to  confer  such  a  ques- 
tion of  damage.  The  corporation  was  a  party  to 
the  action  in  court,  and  it  might  lawfully  take 
any  step  that  an  individual  might  take,  imder 
like  circumstances,  to  brinjy;  it  to  final  judg- 
ment. And  a  trial  by  arbitrators,  appointed 
by  the  court  with  the  consent  of  both  parties, 
is  one  of  the  modes  of  prosecuting  a  suit  to 
judgment  as  well  established  and  as  fully  war- 
ranted by  law  as  a  trial  by  jury. 

But  independently  of  this  principle  and  of 
the  pendency  of  a  suit,  the  thirteenth  section 
of  the  act  of  Congress  authorizes  the  canal 
company  to  agree  to  a  reference.  It  provides 
that  the  president  and  directors  may  agree  with 
the  proprietor  for  the  purchase,  or  for  the  use 
and  occupation  of  the  land  for  temporary  pur- 
pones;  and  it  does  not  confine  the  power  to  an 
agreement  specifying  a  particular  sum  of 
money.  On  the  contrary,  it  authorizes  an 
agreement  in  general  terms.  And  if  the  com- 
pany agree  to  pay  such  sum  as  arbitrators  may 
award,  this  agreement  is  as  clearly  within  the 
words  and  intention  of  the  law  as  if  a  specific 
sum  had  been  fixed  upon  by  the  parties.  We 
therefore  see  no  objection  to  the  reference  in 
this  case,  nor  to  the  agreement  by  which  it  was 
made. 

We  do  not  think  it  necessary  to  inquire 
whether  the  power  to  direct  the  proceedings  in 
the  suit  and  assent  to  the  reference  belon^d  to 
the  president  and  directors,  or  to  the  stockhold- 
ers assembled  in  general  meeting.  The  cor- 
poration, however  governed  in  this  particular, 
was  the  party  defendant  in  court,  and  was 
represented  by  its  counsel,  and  his  acts  are  pre- 
sumed to  be  authorized  by  the  party  in  con- 
ducting the  suit.  This  has  long  been  the  set- 
tled law  of  Maryland,  which  is  the  law  of 
Washington  County. 

It  is  true  that  in  this  case  the  agreement  for 
the  reference  is  signed  by  the  counsel  who  had 
appeared  for  the  canal  company  in  Alexandria, 
but  who  did  not  appear  on  the  record  in  the 
Circuit  Court  for  WaabiDgtojL   Yet  the  attorney  | 


who  did  appear  joined  in  the  motion  for  the 
reference,  received  notice  of  the  award  after  it 
was  returned,  and  made  no  objection  to  the 
authority  under  which  the  arbitrators  had  been 
appointed.  It  is  too  late  to  make  it  here,  even 
if  it  would  have  been  available  in  the  Circuit 
Court.  But  as  the  attorney  on  the  record  must 
have  united  in  the  motion  for  the  reference,  it 
is  very  clear  that  the  objection  would  have 
been  untenable  there,  as  well  as  here. 

We  see  nothing,  therefore,  in  the  pleadings 
or  proceedings  anterior  to  the  order  of  refer- 
ence, which  can  impeach  the  correctness  of  the 
judgment  in  the  court  below.  It  remains  only 
to  examine  whether  there  is  anything  liable  to 
objections  in  the  proceedings  of  the  referees  or 
in  the  award  returned  by  the  umpire. 

*The  authority  of  the  umpire  has  been  [*90 
objected  to,  because  it  appears,  by  the  affi- 
davits filed  by  the  defendant  in  error,  that  he 
was  appointed  before  the  referees  had  heard 
the  evidence  and  discovered  that  they  could 
not  agree.  But  whatever  doubts  may  have 
been  once  entertained  upon  this  question,  it  is 
now  well  settled,  both  upon  principle  and  au- 
thority, that  the  appointment  is  good.  And  in- 
deed, it  has  been  said  by  this  court  that  it  is 
more  expedient  to  appoint  the  umpire  in  the 
first  instance,  as  was  done  here,  than  to  wait 
until  the  evidence  was  all  heard  and  the  arbi- 
trators had  finally  differed.    8  Peters,  178. 

The  umpire,  therefore,  being  regularly  ap- 
pointed, the  remaining  question  is  upon  the 
sufficiency  of  his  award.  There  was  no  dis- 
pute as  to  the  title  to  the  land,  and  upon  the 
issue  joined  in  the  case;  therefore,  the  only 
matter  in  controversy  was,  whether  the  acta 
complained  of  had  been  committed,  and  if  they 
had,  what  damage  was  the  defendant  in  error 
entitled  to  recover.  This  was  the  only  matter 
in  variance  referred.  The  written  agreement 
filed  by  the  parties  states  the  principles  upon 
which  they  mutually  agreed  that  the  amount  of 
damages  should  be  calculated;  and  the  award 
of  the  umpire  ascertains  and  awards  the 
amount  upon  the  principles  mentioned  in  the 
agreement.  His  award  is  upon  the  subject 
matter  referred.  It  covers  the  whole  contro- 
versy submitted  to  him,  and  nothing  more;  and 
upon  that  it  is  certain  and  final. 

There  is,  indeed,  in  the  written  agreement  for 
the  reference,  a  clause  which  provides  that, 
upon  the  payment  for  the  damages  awarded, 
the  defendant  in  error  should  convey  to  the 
company  the  land  selected  for  permanent 
occupation;  and  the  umpire  has  taken  no  notice 
of  this  agreement  to  convey.  We  think  he  very 
properly  omitted  to  notice  it,  for  it  was  not 
put  in  issue  by  the  pleadings,  nor  proposed  to 
be  referred  in  the  argument  filed.  On  the  con- 
trary, the  duty  of  the  arbitrators  was  limits 
to  the  qutstion  of  damage.  The  value  of  this 
land  was  ii)tU>ed  one  of  the  items  they  were  re- 
quired to  consider  in  calculating  the  amount  of 
damage;  but  they  had  no  power  to  award  how 
or  when  it  should  be  conveyed.  Nor  does  the 
right  of  the  canal  company  to  the  conveyance 
depend  in  any  degree  upon  the  award  or  direc- 
tion of  the  arbitrator  concerning  it.  Their 
right  is  absolute  by  the  agreement,  upon  the 
payment  of  the  damages  awarded;  and  the  con- 
veyance may  be  enforced  like  any  other  rl^t 
acquired  by  c(mtT«xi. 
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Upon  the  ivhole,  we  are  of  opinion  that  there 
is  no  error  in  the  Judgment  of  the  Circuit 
Court;  and  it  must,  therefore,  be  affirmed,  with 
costa. 

Order. 

This  cause  came  on  to  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  Coimty  of  Washington, 
91*]  and  was  *argued  by  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  tiiat  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  cent,  per  annum. 


HENRY  D.  BRIDGES,  John  K.  Mabray,  James 
N.  Harper,  and  Stern  Simmonds,  Late  Mer- 
chants and  Partners  in  Trade,  under  the 
Name,  Firm,  and  Style  of  Bridges,  Mabray  & 
Company,  Plaintiffs  in  Error, 

T. 

VVILTJAM  ARMOUR,  Henry  Lake,  and  Felix 
Walker,  Late  Merchants  and  Partners  in 
Trade,  under  the  Name,  Firm,  and  Stvle  of 
Armour,  Lake  ft  Walker,  Defendants  m  Br- 
ror. 

Plaintiff  in   action   after  discharf^   In   bank- 
ruptcy is  not  competent  witness. 

A  party  upon  the  record,  althoogh  devested  of 
sll  Interest  In  the  event  of  the  suit.  Is  not  a  com- 
petent witness  In  a  cause. 

If  a  person  be  declared  a  bankrupt  at  a  time 
when  a  suit  la  pe^dlna  to  which  he  Is  a  party,  his 
discharge  woula  not  be  a  bar  to  his  liability  for 
costs  upon  a  judament  obtained  subaeQuently  to 
his  dlacliarge.  His  liability  for  costs,  therefore, 
excludes  him  as  a  witness  ux>on  the  ground  of  In- 
terest 

If  the  event  of  the  suit  may  Increase  the  ef- 
fects of  the  bankrupt  In  the  hands  of  the  assignee, 
and  thus  Increase  the  surplus  which  would  belong 
to  him,  he  is  an  incompetent  witness. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Mississippi. 

On  the  20th  of  September,  1840,  Bridges, 
Mabray  &  Co.,  gave  their  promissory  note  to 
Armour,  Lake  &  Walker,  or  order,  payable  one 
day  after  date,  for  $3,168.69,  being  balance  of 
book  account,  bearing  interest  at  eight  per 
cent,  per  annum,  from  the  first  day  of  August, 
1840,  until  paid. 

The  note  not  being  paid,  a  suit  was  com- 
menced on  the  12th  of  November  following. 
As  no  question  arises  upon  the  pleadings,  it 
will  be  unnecessary  to  refer  to  tnem.  They 
resulted  in  several  issues  of  fact. 

On  the  trial,  in  June  Term,  1844,  the  plain- 
tiffs offered  in  evidence  the  deposition  of  Walk- 
er, a  coplaintiff  on  the  record,  taken  in  answer 
to  interrogatories  and  cross -interrogatories  be- 
fore a  commissioner  in  New  Orleans,  in  pur- 
suance of  a  stipulation  between  the  attorneys; 
and  in  which  the  attorney  for  the  defendants 
agreed  to  waive  any  exception  for  want  of  is- 
suing a  commission,  in  due  form,  to  take  the 
testimony,  or  for  want  of  notice  of  its  ezecu- 
//<7/r  to  the  defeDdmnttk 


It  appeared  on  the  trial  that  Walker  had  ob- 
tained a  discharge  under  the  Bankrupt  Act,  by 
which  he  was  discharged  from  all  hTs  debts 
owing  by  him  at  the  time  of  presenting  his  pe- 
tition, to  wit,  on  *the  30th  of  Deoem-  [*•! 
her,  1842.  The  discharge  was  granted  on  the 
12th  of  May,  1843. 

In  one  of  the  interrogatories  in  chief  the 
question  was  put  to  the  witness  whether  or  not 
he  had  any  interest  in  the  event  of  the  suit, 
and,  if  none,  in  what  manner  his  interest  had 
ceased.  To  which  he  answered  that  he  had 
none,  and  that  his  interest  ceased  on  obtaining 
discharge. 

The  counsel  for  the  defendants  objected  to 
the  admission  of  the  deposition,  on  the  ground 
that  Walker  was  a  party  to  the  record,  one  of 
the  plaintiffs  in  the  suit;  but  the  objection  was 
overruled,  and  the  evidence  admitted,  to  which 
the  coimsel  excepted.  The  plaintiffs  had  a 
verdict. 

The  eause  was  argued  by  Mr.  Coze  for  the 

Slaintiffs  in  error,  and  by  Mr.  Chalmers  for  the 
efendants  in  error. 
Mr.  Coze  oontended — 

1.  That  the  deposition  of  Walker,  then  and 
still  a  party  plaintiff  on  the  record,  was  inad- 
missible. 

2.  That  even  if  his  discharge,  under  the 
Bankrupt  Act,  eonld  make  him  a  competent 
witness,  it  was  necessary  to  establish  that  fact, 
as  preliminary  to  the  reading  of  his  deposition, 
and  by  independent  proof. 

Walker's  name  is  still  upon  the  reeord,  and 
he  is  one  of  the  defendants  in  error  in  this 
court.  The  general  rule  upon  the  subject  is 
clear,  and  the  exceptions  are  few.  The  plaintiff 
in  error  must  bring  himself  within  one  of  the 
exceptions.    1  Peters,  596. 

The  case  in  1  Peters  C.  C.  R.  307,  was  over- 
ruled bv  this  court  in  12  Peters,  146,  where 
it  is  said  that  the  circuit  decision  is  not  to  be 
sustained  upon  any  ground. 

The  only  exception  to  the  general  rule  is  in 
cases  of  tort  wnere  there  are  several  defend- 
ants. The  court  will  direct  one  to  be  acquit- 
ted, if  justice  requires  it,  in  order  that  he  may 
be  a  witness.  10  Pick.  18;  4  Wend.  403;  1 
Bayley  S.  C.  308;  10  Pick.  57;  2  Baylev,  427. 
As  to  the  extinguishment  of  his  interest  by  the 
bankruptcy,  see  10  Wheaton,  367,  375,  384. 

An  insolvent  party  cannot  be  a  witness,  but 
a  certificated  bankrupt  may,  provided  his  name 
be  struck  out  of  the  record.  9  Cranch,  16S, 
158. 

Mr.  Chalmers,  for  defendants  in  error  t 

The  only  question  presented  upon  the  record 
in  this  case  is  the  competency  of  Felix  Walker, 
a  party  to  the  record,  whose  deposition  had 
been  taken  upon  interrogatories,  by  consent, 
after  his  discluirge  under  the  Bankrupt  Act  of 
Congress  of  the  19th  of  August,  1841.  The 
suit  was  commenced  20th  of  November,  1840, 
by  Armour,  Lake  &  Walker  (the  witness) 
against  plaintiffs  in  error;  on  the  12th  of  May, 
1843,  Walker  was  discharged;  and  on  the  24th 
of  *May,  1843,  his  deposition  was  taken,  [*9S 
which,  upon  the  trial,  plaintiffs  in  error  ob- 
jected to  being  read,  upon  the  ground  "that 
the  said  Felix  Walker  is  a  party  to  the  record;" 
which  objection  was  overruled  by  the  court, 
and  the  deposition  was  read;  to  which  opinion 
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of  th«  eourt  a  bill  of  ezeeption  was  taken,  and 
upon  it  the  case  is  before  this  court. 

It  will  not  be  seriously  urged  that  Walker, 
the  witness,  was  incompetent  on  the  ground  of 
interest,  he  having  received  his  discharge  under 
the  Bankrupt  Act,  by  which  his  interest  was 
extinguished  and  so  far  his  competency  re- 
itored.  For  whatever  interest  he  may  have 
had,  it  was  extinguished  when  he  was  sworn, 
and  could  form  no  objection  to  his  competency. 

1  Phillips  on  Bv.  133,  by  Cow.  &  Hill;  Ten- 
nant  v.  Sfrarhan,  4  Carr.  &  Payne,  31;  1  Mood. 
&  Malk.  377.  Indeed,  if  it  did,  plaintiffs  in 
error  waived  the  objection  by  failing  to  make 
St  when  the  deposition  was  taken — ^it  being 
known  to  them  at  the  time.  United  States  v. 
One  Case  of  Hair  Pencils,  Paine's  G.  G.  R. 
400.  So  when  a  witness  has  been  cross-exam- 
ined by  a  party  with  a  full  knowledge  of  an 
objection  to  his  competency,  a  court  of  equity 
will  not  allow  the  objection.     Flagg  v.  Mann, 

2  Sumner's  G.  C.  R.  486.  But  the  objection 
was  to  the  competency  of  Walker  as  a  party 
to  the  record. 

It  is  a  general  rule  in  all  common  law  courts, 
that  a  party  on  the  record  cannot  bo  admitted 
to  testify;  the  reason  of  this  rule  is  the  inter- 
est of  the  party  called,  and  wherever  that  can 
be  extinguished  the  rule  ceases.  In  New  York 
the  rule,  it  seems,  excludes  the  party  without 
regard  to  the  question  of  whether  he  be  inter- 
ested or  not;  but  see  Stein  v.  Bowman,  13  Pe- 
ters, 200,  219,  Worrall  ▼.  Jones,  7  Bing.  895, 
Aflalo  T.  Fourdrinier,  6  Bing.  306,  Bate  v. 
Russell,  1  Mood.  &  Malk.  332,  Hart  v.  Heil- 
ner,  8  Rawle,  407,  Scott  T.  Lloyd,  12  Peters, 
145,  149,  Henderson  T.  Anderson,  8  Howard, 
73,  Smyth  v.  Strader,  4  Howard,  404. 

In  the  case  of  Willings  v.  Consequa,  1  Peters*s 
C  G.  Rep.  307,  Washington,  J.,  says  "the  gen- 
eral rule  of  law  certainly  is,  that  a  party  to 
a  suit  cannot  be  a  competent  witness.  But  it 
is  equal Iv  so,  that  the  interest  which  that  party 
has  in  the  event  of  the  suit,  both  as  to  costs 
and  the  subject  in  dispute,  lies  at  the  founda- 
tion of  the  rule,  and  when  that  interest  is  re- 
moved the  objection  ceases  to  exist."  Mills, 
J.,  in  Lampton  v.  lAmpton's  executors,  6  Mon- 
roe, 617,  618.  Upon  a  full  view  of  all  the 
eases,*  the  eounsel  for  defendants  in  error  re- 
spectfully contends,  that  the  District  Gourt 
did  not  err  inpermitting  the  deposition  of  the 
•4*1  party.  Walker,  to  be  read  'to  the  jury, 
upon  the  ground  of  interest,  or  being  a  party, 
and  that  If  incompetent  for  either  cause  the 
objection  was  waived  by  not  having  been  made 
at  the  taking  of  the  deposition. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

Whether  a  party  on  the  record,  devested  of 
all  interest  in  the  result  of  the  suit,  and  there- 
fore unexceptionable  on  that  ground,  is  a  com- 
petent witness  or  not  in  the  cause,  can  scarcely 

1. — See  tbose  collected  In  2  Phillips  on  Ev.  by 

Cowen   &    Hill,    notes,    pages    184-136,    260-266; 

Haswell  v.  BusBins,  10  .Tohns.  128:  Schermerborn 

V.  Scbcrmerhom.  l  Wend.  125 ;  citing  3  Bap.  and 

8  Campbell :  Supenrlsors  of  Chenango  ▼.  Blrdsall, 

4    Wend.    458;    Duncan    v.    Watson.    2    Smodes   A 

Marshall.  121 ;  1  Bins.  444:  6  Blnney.  16:  4  Now 

York,  24;  2  Daj,  404;  11  Mass.  R.  527;  12  Ibid.  : 

SfS:   16   Ibid.    118:    8    Harr.    A    Ifcfl.    152;    a, 

BtMrkJ0  on  Br.  1061^  aot0,  i 
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be  regarded  as  an  open  question  in  this  eouri 
after  what  has  already  fallen  from  it. 

It  is  true,  as  stated  by  the  counsel  in  the  ar- 
gliment,  that  in  all  the  cases  in  which  the  ques- 
tion has  arisen,  the  party  was  liable  for  the 
costs  of  suit,  and  therefore  interested;  but 
whenever  the  question  has  been  presented,  the 
language  of  the  court  haa  been  uniform,  that 
the  witness  was  incompetent  on  the  ground  of 
his  being  a  party  on  the  record.  De  Wolf  v. 
Johnson,  10  Wheaton,  367,  384;  Scott  v.  Lloyd, 
12  Peters,  145;  Stein  t.  Bowman  et  al.  18 
Peters.  209. 

In  Scott  T.  Lloyd  the  court  referred  to  a  case 
in  1  Peters's  G.  C.  R.  301,  where  it  had  been 
held,  that  a  party  named  on  the  record  might 
be  made  a  competent  witness,  by  a  release  of 
his  interest,  and  expressed  its  unqualified  dis- 
sent; and  in  Stein  ▼.  Bowman  et  al.  13  Peters, 
209,  in  which  Bowman,  a  party,  had  been  ad- 
mitted, the  court,  after  noticing  his  liability 
for  costs,  remarked,  that  if  he  had  been  re- 
leased, or  a  sum  of  money  sufficient  to  cover 
the  costs  of  suit  brought  into  eourt,  his  oompe* 
tency  would  not  have  been  restored. 

The  exclusion  is  placed  on  the  ground  of 
policy,  which  forbids  a  party  from  being  a 
witness  in  his  own  cause,  and  that  this  would 
be  the  practical  effect  and  operation  of  a  rule 
of  evidence,  which  would  enable  a  party  to 
qualify  himself  for  a  witness  by  releasing  hii 
interest  in  the  suit.  Though  nominally  dis- 
charged by  the  release,  he  would,  usually,  be 
the  real  and  substantial  party  to  the  smt  in 
feeling,  if  not  in  interest;  thereby  holding  out 
to  litigants  temptations  to  perjury,  and  to  the 
manufacturing  of  witnesses,  in  the  administra- 
tion of  justice. 

The  question  is  one  in  respect  to  which  dif- 
ferent courts  have  entertained  different  opin- 
ions, and  we  admit  that  the  argument  in  favor 
of  the  admission  of  the  party,  upon  the  general 
principles  of  evidence  governing  the  compe- 
tency of  witnesses,  is  plausible,  and  not  with- 
out force.  But  the  tribunals  which  maintain 
the  competency  of  the  party,  if  devested  of  in- 
terest, still  hold  that  he  cannot  be  compelled  to 
testify,  and,  also,  that  he  cannot  be  compelled 
to  testify  when  called  against  his  interest; 
which,  upon  general  principles,  if  consistently 
carried  out  and  allowed  to  govern  the  question 
in  the  admission  of  the  party,  would  lead  them 
to  an  opposite  result.  They  should  be  compelled 
to  testify;  for  if  the  admission  is  ^placed,  [*9ft 
as  it  undoubtedly  is,  upon  principles  applicable 
to  the  admission  and  rejection  of  witnesses 
generally,  in  the  cause,  and  the  pNrtv  to  be  re- 
garded as  competent  when  without  interest,  or 
indifferent,  or  when  called  against  his  interests, 
then,  like  all  other  witnesses,  he  should  be  sub- 
ject to  the  writ  of  subpoena,  and  to  the  com- 
pulsory process  of  the  court;  and  not  left  at 
liberty  to  withhold  or  bestow  his  testimony  at 
will. 

There  can  be  no  distinction  in  principle,  in 
this  respect,  in  favor  of  a  party  to  the  record, 
if  allowed  as  a  witness  at  all;  and  the  only 
ground  upon  which  the  court  can  stop  short  of 
going  the  length  indicated,  is,  by  giving  up  sen- 
era  I  principles,  and  placing  itself  upon  policy 
and  expediency,  as  upon  the  whole  best  sub- 
serving, in  the  inslanccA  m«iiX\»AM^^  \}ga  Xt^ax- 
ests  of  )UBiica»  and  ol  tXV  QK»K«rM^  V^  >X»  ^ 
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ministration — a  ground  which  has  been  sup- 
posed, by  those  holding  a  different  opinion  up- 
on the  question,  ouite  sufficient  to  justify  the 
entire  exclusion  of  the  party. 

But  the  witness  in  this  case  is  also  liable  to 
objection  on  the  ground  of  interest.  This  suit 
was  pending  at  the  time  he  was  declared  a 
bankrupt  and  obtained  his  discharge;  and  it  is 
quite  clear,  if  the  defendants  had  eventually 
succeeded,  the  discharge  would  not  have  been  a 
bar  to  his  liability  for  the  costs  of  the  suit.  The 
judgment  would  have  been  a  debt  accruing 
subsequent  to  the  discharge,  which  could  not 
have  been  proved  under  the  act.  Act  of  Con- 
gress, August  10,  1841,  sec.  4;  5  Statutes  at 
Large,  443;  Haswell  v.  Thorogood,  7  Bam.  &. 
Cress.  705;  Brough  ▼.  Adcock,  7  Bing.  650. 
His  future  effects,  therefore,  would  have  been 
liable. 

And  even  if  the  discharge  could  have  operated 
in  bar  of  his  liability  for  the  costs,  the  wit- 
ness was  still  interested  to  procure  a  recovery 
in  favor  of  the  plaintiffs,  as  it  would  to  increase 
the  effects  of  his  estate  in  the  hands  of  the  as- 
signee, to  the  extent  of  his  interest  in  the  de- 
mand in  suit,  and  to  increase  the  surplus,  if 
any,  which  would  belong  to  him. 

For  this  reason,  a  defendant,  who  has  pleaded 
his  certificate,  upon  which  a  nolle  prosequi  has 
beex^  entered  by  the  plaintiff,  is  not  a  compe- 
tent witness  for  his  co-defendant,  without  first 
releasing  his  interest  in  this  fund.  He  would 
otherwise  be  interested  in  defeating  a  recovery 
of  the  demand  in  suit,  as  he  would  thereby 
diminish  the  claims  upon  his  joint  and  separate 
property,  and  thus  increase  the  surplus,  if  any, 
m  winding  up  the  estate.  Butcher  v.  Forman, 
6  Hill,  583;  Aflalo  v.  Kourdrinicr,  6  Bing.  306. 

On  all  these  grounds  we  think  the  witness 
was  incompetent,  and  that  the  deposition 
should  have  been  rejected. 

It  has  been  suggested  that  the  objection  to 
the  witness  came  too  late,  and  should  have 
been  made  before  the  commissioner  and  before 
the  cross-examination.  But  the  case  shows 
that  both  parties  were  aware  of  the  legal  ob- 
jection to  his  competency,  and  that  the  testi- 
mony was  taken  by  an  arrangement  between 
96*]  them,  for  the  purpose  *of  presenting  the 
question  to  the  court.  The  counsel  for  the 
plaintiffs  assumed,  as  is  apparent  from  his  in- 
terrogatories in  chief,  that  the  witness  was  in- 
competent on  the  ground  of  his  being  a  party 
in  interest,  and  took  upon  himself  the  burden 
of  removing  the  objections.  For  this  purpose, 
he  produced  his  discharge  in  bankruptcy,  and 
on  the  14th  inst.,  put  the  question  to  him 
whether  he  had  any  interest  in  the  suit,  and  if 
not,  to  tell  how  it  had  ceased. 

The  question  suggested  does  not  arise  in  the 
case,  and  therefore  it  is  unnecessary  to  exam- 
ine it. 

For  the  above  reasons,  we  think  the  court  be- 
low erred,  and  that  the  judgment  must  be  re- 
versed with  a  venire  de  novo. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
M/aaiAsippi,  And  was  argued  by  counsel ;  on  con- 
aidention  whereof,  it  ia  now  here  ordered  and 


adjudged  by  this  court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  District  Court,  with  direc- 
tions to  award  a  venire  facias  de  novo. 


HENRY  A.  HALL,  Plaintiff, 

V. 

WILLIAM  SMITH. 

Surety's  surety  who  pays  the  debt  may  main- 
tain action  against  principal. 

Where  there  are  prlrleii  In  a  contrsct  with  the 
knowlod^e  of  a  debtor  to  necure  to  his  rroditor 
the  payment  of  a  debt,  the  pnyment  of  it  by  any 
one  of  them  other  than  the  debtor,  is  a  nayniont 
at  bis  request,  and  is  an  express  assumpsit  to  re- 
imburse the  amount. 

Where  the  surety  of  a  surety  pays  the  debt  of  a 
principal,  under  a  le;;al  obliffation,  from  which 
the   principal    was   bound    to    relieve   him,    such    a 

f payment  is  a  sutScient  consideration  to  raise  an 
mplied  assumpsit  to  repay  the  amount.  althou)?h 
the  payment  was  made  without  a  request  from 
the  principal. 

THIS  case  came  up  on  a  certificate  of  divi- 
sion from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  United  States  of  America,  District  of 
Maryland,  to  wit: 

At  a  Circuit  Court  of  the  United  States  for 
the  fourth  (*ircuit,  in  and  for  the  Maryland 
District,  begim  and  held  at  the  city  of  Haiti- 
more,  on  the  first  Monday  in  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
forty -four. 

Present,  the  Honorable  Roger  B.  Tnney, 
Cliief  Justice  of  the  Supreme  Court  of  the 
United  States;  the  Honorable  Upton  S.  Heath, 
Judge  of  Maryland  District;  Z.  Collins  Lee,  Kn- 
quire.  Attorney;  Thomas  P.  Pottenger,  Esquire, 
Marslial;  Thomas  Spicer,  Clerk. 

Among   other,   were   the   following   proceed- 
ings, to  wit: 
•Henry  A.  Hall  ]  ['©T 

William  Smith.} 

District  of  Maryland,  Circuit  Court  of  the 
United   States,   April   Term,    1844. 

The  declaration  in  this  case  contained  counts, 
in  the  iiKual  form,  for  money  lent  and  ndvamvd, 
money  paid,  laid  out  and  expended,  and  money 
bad  and  received,  and  an  averment  that  the  de- 
fendant was  a  citi/en  of  the  State  of  Missis- 
sippi, and  the  plaintiff  of  the  State  of  Mary- 
land. Plea,  non-assumpsit,  and  ifsno  upon  it. 
The  suit  was  instituted  .July  3d,  1843. 

At  the  trial  of  the  case,  the  plaintiflT  olTored 
in  evidence  the  two  notes  hereinafter  in8erte<l, 
with  the  indorsements  thereon,  and  further  of- 
fered in  evidence  to  prove  that  the  defendant 
being  indebted  to  a  certain  Philip  Thornton  in 
the  sum  of  money  hereinafter  mentioned,  the 

NoTK. — Rights  and  liabilities  of  sureties. 

A  surety  is  entitled  to  the  benefit  of  every  addi- 
tional or  collateral  security  which  the  creditor 
frets  into  his  hands  for  the  debt  for  wltlch  the 
S'.irety  Is  bound,  as  soon  as  such  security  is  cre- 
ated, and  by  whatever  means  the  surety's  interest 
in  it  arises ;  and  the  creditor  cannot  liimself.  nor 
by  collus\on  wVth  U\e  dv»\%toT  do  tvu^  «n-t  to  Imvnlr 
the  security  or  Acauo;^  Wi*  %\it%V8**  \t\\'^t«''^\  \'>  w. 
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Hall  ▼.  Smiib. 


■aid  Thornton  brought  suit  against  him  in 
Baltimore  County  Court,  in  the  State  of  Mary- 
land, on  the  18th  of  July,  1839;  while  the  writ 
was  in  the  hands  of  the  sheriff,  and  before  the 
seryice  thereof  on  the  defendant,  it  was  agreed 
between  Smith  and  the  attorney  of  Thornton 
that  Smith  should  be  permitted  on  his  honor 
to  go  into  an  adjoimng  county  to  see  his 
friends,  to  procure  security  in  order  to  relieve 
himself  from  said  suit.  He  went  and  returned; 
and  on  the  29th  of  July,  1839,  in  the  State 
aforesaid,  gave  two  promissory  notes  to 
Thornton,  <Sited  August  10th,  1889,  one  for 
$2,678.90,  payable  on  the  1st  of  April,  1840, 
and  the  other  for  $2,669,  payable  on  the  Ist  of 
June,  1840;  both  of  which  notes  were  indorsed 
by  a  certain  James  S.  McCaleb  and  a  certain 
James  Kent,  as  securities  for  the  said  Smith; 
and  upon  receiving  these  notes,  so  indorsed, 
Thornton  discontinued  the  suit  against  Smith. 
These  notes  were  not  paid  at  maturity,  and 
were  protested  for  nonpayment;  and  in  June, 
1840,  Thornton  brought  suit  on  both  of  them 
against  McCaleb,  the  indorser,  in  Baltimore 
County  Court,  upon  which  he,  McCaleb,  was 
arrested,  and  being  in  the  hands  of  the  sheriff, 
he  applied  to  a  certain  Richard  Lemmon,  of 
the  city  of  Baltimore,  to  become  his  bail. 
McOaleb  was  the  son-in-law  of  Henry  A.  Hall, 
the  plaintiff,  who  resides  in  the  State  of  Mary- 
land, about  forty  miles  distant  from  the  dty  of 
Baltimore,  and  Lemmon  being  an  intimate 
friend  of  the  said  Hall,  and  knowing  McCaleb 
to  be  his  son-in-law,  agreed  to  become  his  bail, 
from  the  confidence  he  had  that  the  plaintiff 
would  save  him  harmless;  and  he  entered  bail 
accordingly  in  both  of  these  suits. 

That  at  the  first  interview  Lemmon  after- 
wards had  with  the  plaintiff,  the  latter  in- 
troduced the  subject,  and  without  waiting  for 
any  application  from  Lemmon,  assured  him 
that  he,  the  plaintiff,  would  save  him  harmless; 
and  Lemmon  having  entire  confidence  in  his 
verbal  promise,  did  not  ask  any  written  securi- 
ty. Pending  these  suits  Smith  paid  part  of  one 
of  the  notes,  and  before  judgment  was  obtained 
upon  either  of  them.  Hall  paid  the  balance  of 
the  last  mentioned  note,  and  upon  an  agree- 
98*]  ment  made  with  the  attorney  of  *Thom- 
ton,  a  suit  by  Philip  Thornton  against  Henry 
Hall,  the  plaintiff,  was  docketed  by  consent  on 
the    7th   of    September,    1840,   in   the   Circuit 


Court  of  the  United  States  for  the  District  of 
Maryland,  and  on  the  declaration  was  indorsed 
a  direction  to  the  clerk  to  enter  judgment  for 
the  amount  of  the  damages  in  the  narration, 
to  be  released  on  pavment  of  $2,660,  with  in- 
terest from  the  1st  of  January,  1840,  and  coats, 
and  stay  of  execution  until  the  1st  of  July, 
1841;  which  was  signed  by  the  attorneys  for 
the  plaintiff  and  defendant.  That,  according- 
ly, at  the  next  term  of  said  court,  in  Novem- 
ber, 1840,  on  the  4th  day  of  the  month,  said 
judgment  was  entered,  and  the  suits  against 
McCaleb,  in  which  Lemmon  was  bail,  accord- 
ing to  an  arrangement  between  the  counsel  of 
Thornton,  McCaleb,  and  Hall,  were  dismissed, 
having  been  countermanded  on  the  1st  of  Sep- 
tember, 1840,  in  consequence  of  an  agreement 
made  between  said  parties,  Thornton,  McCaleb^ 
and  Hall,  previous  to  said  countermand,  that 
said  suit  snould  be  docketed  bv  consent,  and 
judgment  confessed,  as  was  afterwards  done 
in  the  manner  above  stated. 

The  judgment  was  confessed  in  the  Circuit 
Court,  in  order  to  create  a  lien  upon  the  real 
estate  of  Hall,  which  being  situated  in  a  part 
of  Maryland  which  was  not  within  the  juris- 
diction of  Baltimore  County  Court,  it  was  sup- 
posed that  a  judgment  in  that  court  would 
not  be  a  lien  upon  it. 

Upon  the  confession  of  this  judgment  in  the 
Circuit  Court,  the  notes  above  mentioned  were 
delivered  to  Hall  by  the  attorney  of  Thornton; 
a  part  of  this  judgment  was  paid  to  the  at- 
torney of  Thornton,  by  a  draft  of  Smith  in 
favor  of  McCaleb,  upon  a  house  tn  New  Or- 
leans, and  the  balance  due  upon  it  was  paid 
by  Hall  on  the  30th  of  June,  1841.  James  S. 
McCaleb  died  in  the  State  of  Mississippi,  of 
which  he  was  a  citizen,  in  the  summer  of  1842, 
and  letters  of  administration  on  his  estate  were 
afterwards,  on  the  28th  day  of  November,  in 
the  year  1842,  granted  by  the  proper  authority 
in  that  State  to  Jonathan  McCiileb;  and  on  the 
20th  of  May,  1843,  the  administrator  assigned 
to  Hall,  the  plaintiff  in  this  case,  the  notes 
aforesaid. 

The  notes,  with  the  several  indorsements  and 
assignments  thereon,  are  as  follows,  to  wit: 
$2,669.  Baltimore,  August  10th,  1839. 

On  the  first  day  of  January  next,  I  promise 
to  pay  to  the  order  of  James  S.  McCaleb^ 
twenty-six  hundred  and  sixty-nine  dollars,  for 


Nelson  v.  Williams.  2  Dev.  ft  Bat.  Bq.  118;  War- 
ner V.  Beardsley,  8  Wend.  194;  Selfrldge  v.  GUI, 
4  Mass.  95;  CfraTthorne  v.  Swinburne,  14  Yes. 
162  ;  Parsons  v.  Brlddock,  2  Vern.  608 ;  Wright  v. 
Morley,  11  Yes.  12;  Harrison  v.  GIossop,  Coop. 
61  :  Folllott  V.  Ogden,  1  H.  Black,  624. 

As  a  general  rule  a  surety  in  a  bond  is  not  11> 
able  beyond  the  amount  of  the  penalty,  although 
the  principal  and  interest  due  by  the  condition  of 
the  bond  exceeds  that  amount.  Mower  v.  Kip,  6 
I'aige,    88. 

In  an  ordinary  case  of  suretyship  for  a  debt 
which  Is  justly  due.  If  the  principal  debtor  neglects 
to  pay  it  at  the  time  stipulated  in  the  contract, 
the  surety  may  file'  a  bill  against  such  a  debtor 
and  the  creditor  to  compel  toe  former  to  pav  the 
debt  and  the  latter  to  receive  it,  and  thus  to  re- 
lieve the  surety  from  further  liability.  Gibbs  v. 
Mennard,  6  Paige,  258;  Bishop  v.  Day,  18  Vt.  81. 

Nothing  short  of  a  written  agreement  can  ren- 
der  one  liable  as  a  surety  under  the  provisions  of 
the  statute  of  frauds.  Pnelps  v.  Garrow,  8  Paige, 
822. 

The  securities  of  a  guardian  are  liable  to  the 
full  extent  of  his  obligation.  M*Alister  v.  01m- 
•tead,  1  Humph.  219. 


Co-sureties  assume  the  same  risk,  and  stand 
relatively  to  the  principal  in  the  same  situation, 
neither  obtaining  anv  benefit  by  the  transaction, 
but  each  eoually  subjecting  himself  to  responsi- 
bility.    McPherson  v.  Talbott.  10  Gill  A  J.  499. 

A  surety  who  pays  the  debt  of  his  principal  has 
the  same  rights  against  his  co-surety  that  he  has 
against  the  principal.  Woods  v.  Creaghe,  S 
Hogan,  50. 

Obligation  of  surety  by  the  common  law,  not  ac- 
cessorial and  consequential  only;  he  Is  equally 
bound.  It  is  his  duty  as  well  as  that  of  the  prin- 
cipal to  discharge  the  obligation  when  due.  Tudor 
V.   Goodloe,   1   J.   B.   Moore,   328. 

A  surety  may  In  equity  compel  the  principal  to 
relieve  him  by  paying  off  the  debt,  and  is  entitled 
to  the  benefit  of  any  security  which  the  creditor 
may  have  taken  from  the  principal  debtor.  Pride 
V.  Boyce,  Rice's  Bq.  275. 

Joint  sureties  are  bound,  as  between  themselves, 
to  contribute  equally  to  discharge  the  debt  for 
which  they  are  Jointly  holden,  ana  if  one  of  them 
pays  the  whole,  he  Is,  in  equity,  subrogated  to  all 
the  rights  and  remedies  of  the  original  creditor  for 
the  payment  of  his  debt,  not  only  as  against  the 
prlndnal  debtor,  bnt  also  as  against  the  oo-sure- 
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value  received,  payable  and  negotiable  at  tbe 
Union  Bank  of  Maryland.  Wm.  Smith. 

4th  of  January,  1840.-J.  G.,  N.  P.  Non- 
pavment. 

No.  given. — ^H.  &  S. 

Indorsements.— 661.  Wm.  Smith,  $2,669. 
January  1.  James  McCaleb, 

James  Kent. 
••*1  *In  consideration  that  the  amount  of  the 
witmn  note,  with  interest  thereon,  was  paid 
bv  Henry  A.  Hall,  Esq.,  in  behalf  of  James  S. 
lieOaleb,  deceased,  the  indorser  thereon,  now 
I  do  hereby  assign  to  said  Henry  A.  Hall,  said 
note. 

Jona.  McOaleb,  Administrator  of 

James  S.  McOaIeb»  deceased. 

May  20th,  1842. 
12,678.90.  Baltimore,  August  10th,  1889. 

On  the  first  day  of  April  next  I  promise  to 
pay  to  the  order  of  James  S.  McCaleb  twenty- 
six  hundred  and  seventy-eight  dollars  and 
90-100  for  value  received,  payable  and  negoti- 
able of  the  Union  Bank  of  Maryland. 

Wm.  Smith. 

April— Prot.    nonpayment,    4th    April,    1840. 

Indorsed.— Union,  688.  William  Smith, 
12,678.90.    April  1.  Jas.  S.  McCaleb, 

James  Kent. 

Baltimore,  July  13th,  1840.  $1,600.  By  cash, 
received  of  James  S.  McCaleb,  on  account,  the 
within  fifteen  hundred  dollars. 

John  M.  Gordon,  Attorney  for 
P.  Thornton. 

$400.  July  24th.— By  cash,  $400.  John  M. 
Gordon. 

$200.  By  cash,  two  hundred  dollars.  Au- 
gust 8d,  1840.  J.  M.  Gordon. 

I  assign  the  within  note  to  Henry  A.  Hall, 
for  value  received. 

Jonathan  McCaleb,  Administrator  of 

May  20th,  1843.  James  McCaleb. 

The  defendant  offered  to  ffive  in  evidence 
that  Smith  and  McCaleb,  the  drawer  and  payee 
of  the  two  notes  given  to  Thornton,  were  citi- 
zens of  the  State  of  Missisippi  at  the  date  of 
the  notes,  and  that  McCaleb  continued  to  be  so 
until  his  death,  and  that  Smith  still  continues 
to  be  so. 

Upon  this  evidence  the  following  questions 
occurred: 

1.  Is  the  plaintiff  entitled  to  recover  of  the 


defendant  the  money  paid  by  plidntiff  to 
Thornton,  or  any  part  of  it,  as  being  money 
paid  for  his  (Smith's)  use? 

2.  If  the  first  question  is  answered  in  the 
negative,  then  can  the  defendant,  upon  the  Is- 
sue joined  in  this  case,  offer  evidence  that 
Smith  and  McCaleb  were  both  citizens  of 
Mississippi  when  the  notes  stated  in  the  testi- 
monv  were  given  in  order  to  bar  the  plaintiff 
of  his  action  In  this  court  as  assignee  of  said 
notes? 

And  the  judges  being  opposed  In  opinion 
upon  each  of  these  pointo,  they  are,  at  tne  re- 
quest of  the  plaintiff,  ordered  to  be  certified  to 
the  Supreme  Court  at  their  next  session. 

Upon  this  certificate  the  case  came  up  to  this 
court. 

Mt  was  argued  by  Mr.  Dulany  for  the  [*100 
plaintiff,  and  by  Mr.  Giles  and  Mr.  David 
Stewart  for  the  defendant. 

Mr.  Dulany: 

As  to  the  first  question  presented  by  the 
record.  It  cannot  be  denied  that  the  money  paid 
by  Hall  to  Thornton  was  expended  for  the 
benefit  of  the  defendant,  Smitn.  It  went  pro 
tanto  to  extinguish  the  debt  due  by  Smith  to 
Thornton;  it  was  money,  therefore,  advanced 
for  the  use  of  Smith,  and  of  which,  in  fact,  he 
obtained  the  full  benefit.  What  reason  then 
can  be  alleged  whv  an  action  for  money  laid 
out  and  expended  for  the  use  of  Smith  cannot 
lie  to  recover  it  again  on  the  part  of  Hall? 
The  Circuit  Court  has  Jurisdiction  over  the 
subject  matter  of  such  a  suit,  and  over  the 
parties;  for  Hall  is  a  citizen  of  the  State  of 
Marjrland,  and  Smith  of  the  State  of  Missis- 
sippi. 

But  it  is  alleged  that  Smith  became  indebted 
to  James  S.  McCaleb,  on  his.  Smith's,  failure 
to  pay  the  two  promissory  notes,  on  each  of 
which  notes  said  McCaleb  was  indorser;  that 
Smith  and  McCaleb  were  citizens  of  the  same 
State;  that,  as  such,  McCaleb  could  not  have 
sued  Smith  in  the  courts  of  the  United  States; 
and  that,  by  the  assignment  of  the  notes  to 
Hall,  he  was  placed  in  the  shoes  of  McOaleb, 
and  could  no  more  appear  in  the  courts  of  the 
United  States  as  plaintiff,  to  enforce  payment 
of  the  notes  against  Smith,  than  McCaleb  him- 
self could  have  appeared  for  that  purpose. 

The  principle  that  the  Circuit  Court  of  the 
United  States  has  not  Jurisdiction,  on  account 


ties  to  the  extent  they  are  equitably  boond  to  con- 
tribute.  Cnyler  v.  Ensworth,  6  Paige,  82 ;  Eddy  v. 
.TrsTer,  Idem.  621. 

A  person  who  has  been  compelled  to  pay  money 
bv  the  jodgment  of  a  coort  of  competent  Juris- 
diction, to  the  payment  of  which,  others  should 
In  Justice  have  contributed,  may  by  bill  In  equity, 
compel  them  to  contribute.  Mitchell  v.  Bproui, 
6  J.  J.  Marsh.  270. 

Anciently,  It  was  in  courts  of  equity  alone  that 
one  surety  who  had  been  made  to  pay  the  whole 
debt  could  compel  contribution  from  his  co-sure- 
ties. But  now  a  surety  who  has  been  compelled 
to  pay  the  whole  debt,  may  coerce  contribution 
from  his  co-sureties  by  an  action  at  law.    Ibid. 

If  surety  pay  debt  of  principal.  In  money,  he  is 
entitled  to  sum  paid  and  Interest,  If  in  property, 
he  Is  only  entitled  to  value  of  property  and  inter- 
est. The  same  criterion  as  to  recovery  from  co- 
surety. Ibid.;  Hickman  t.  M'Curdy,  7  J.  J. 
Marsh.  660. 

Where  one  of  the  several  sureties  pays  the  whole 
debt  or  more  than  his  share  in  proportion  to  the 
number  of  sureties,  he  may  call  on  the  others  to 
contribute  their  proportion.  If  all  the  sureties 
MTB  Moiyent,  an  equal  division  of  the  debt  amongst 
#^ 


all  or  of  the  excess  paid  by  any  one  among  tbe 
others,  ascertains  the  amount  of  contribution ;  but 
if  any  of  the  sureties  are  insolvent,  such  as  are  bo 
in  equity  are  not  reckoned,  but  a  division  Is  made 
among  the  remaining  solvent  sureties.  Thus 
where  one  of  three  sureties  has  paid  the  whole 
debt,  he  may  be  allowed  a  moiety  for  contribu- 
tion from  a  co-surety,  because  the  third  was  in- 
solvent. Peter  v.  Rich,  1  Ch.  R.  19 ;  Hole  v.  Har- 
rison, 1  Ch.  C.  246 ;  Layer  v.  Nelson,  1  Vem.  456. 
But  at  law,  the  Insolvency  of  a  co-surety  is  not 
considered,  and  the  one  who  has  paid  can  recover 
from  the  solvent  sureties  no  more  than  an  aliquot 
part  of  the  sum  he  has  paid  and  his  expenses,  re- 
gard being  had  only  to  the  number  of  the  sure- 
ties, deducting  any  sum  which  has  been  re-lm- 
bursed  to  htm  by  the  debtor  or  from  counter  se- 
curities. Cowell  V.  Edwards,  2  Bos.  &  Pull.  268; 
Brown  v.  Leo,  9  D.  ft  R.  700 ;  6  B.  ft  C.  697 ; 
Babcock  v.  Hubbard,  2  Conn.  636 ;  Willy  v.  Poulk, 
6  Conn.  74,  4  Wend.  432;  Knight  v.  Hughes,  4 
Car.  ft  P..  N.  P.  C.  467 ;  Knight  v.  Hughes,  8  Car. 
ft  P.  46 ;  Taylor  v.  Savage,  12  Mass.  101 ;  1  Moo. 
ft  Mai.,  N.  P.  C.  247 ;  Roach  v.  Thompson,  Id.  487 ; 
Swain  V.  Wall,  1  Ch.  R.  80,  17  Mass.  470. 


1M7                                                          Hall  t.  Siotb.  100 

•f  th«  ehftneto'  of  ttw  partiei,  tn  a  content  be-  and  the  relstion  of  the  p*rtlH,  will,  we  tMnk, 
twMn  dtiMU  of  different  State*,  whern  the  show  that  thia  objection  cannot  be  tuataiDsd. 
cause  of  action  ariaes  upon  a  debt  assigned.  Smith  was  the  drawer  of  both  of  the  itot«a  In 
and  origjnallj  contracted  between  citizens  of  favor  of  ilomes  S.  McCaleb,  who  became  the  ac- 
the  sanie  State,  U  fully  admitted.  But  its  ap-  commodation  inilorEer,  and  who  redelivered 
plication  to  the  present  case  is  denied.  It  is  them  to  Smith,  who,  from  his  own  accommoda- 
•dmjtted  that,  when  the  aasignor  could  not  lue  tion,  and  to  relieve  bimieif  from  a  threat- 
there,  in  an  action  on  the  debt  assigned,  the  ened  arrest,  gave  them  to  Thornton,  to  whom 
aaaignee  is  in  no  better  fltuation  than  the  aa-  be  waa  indebted,  and  at  whose  instance  the 
•ignor,  although  he  may  be  a  dtizen  of  a  dif-  writ  against  Smith  had  be^n  issueij.  These 
ferent  State  from  the  original  debtor.  notes  were  not  paid  at  maturity,  as  they  ibouid 
In  the  case  now  under  consideration  the  ac-  liave  been,  by  Smith;  in  consequence  of  whose 
tion  ia  not  instituted  upon  the  notes  aasigned,  default  writs  were  issued  out  of  Baltimore 
but  for  money  expended  for  the  use  of  Smith,  County  Court  against  James  S.  McCaleb,  aa 
and  upon  his  implied  request.  The  money  indorser,  under  which  he  was  arrested  by  the 
expended,  which  ia  the  cause  of  action,  was  sheriff,  and  whilst  In  the  hands  of  that  officer 
pud  on  the  30tb  of  June,  1841.  Ttie  notes  applied  to  Mr.  Lemmon  to  become  his  bail, 
waa  not  assigned  until  the  20th  of  May,  1B43.  who  consented  to  do  so,  In  the  confidence  that 
The  cause  of  action,  then,  under  the  money  he  would  be  indemnified  by  the  plaintiff,  who 
eounta  of  the  declaration,  arose  long  anterior  was  the  father-in-law  of  the  said  McCaleb. 
to  the  assignments,  and  subsisted  wholly  in-  Lemmon  accordingly  became  bail  for  McCaleb, 
dependent  of  them;  the  notes,  with  the  as-  who  was  then  released  by  the  sheriff, 
algnmenta  upon  them,  being  introduced  in  evi-  Afterwards,  at  the  flrst  Interview  Lemmon 
dcnce  to  show  in  what  manner  the  money  paid  had  with  the  p'aintiff.  *he  assured  him  [*I03 
by  Hall  inured  to  the  benefit  of  Smith,  and  that  he,  tike  plaintiff,  would  save  him  harmlesa 
were  therefore  collateral  to  the  true  cause  of  for  having  gone  hail  for  his  son-in-law.  Fend- 
action,  and  designed  merely  as  linka  in  the  ing  these  suits  Smith  hsd  paid  p^irt  of  one 
chain  of  evidence  to  support  it.  of  the  notes;  and  before  judgment  was  ob- 
Tb«  declaration  shows  that  the  suit  is  be-  tsincd  upon  either  of  them  Hall  paid  the  bel- 
101*1  tween  citixena  of  dilTerent  'States,  and  ance  of  the  other  note.  Suit  was  then  dock- 
ele«rly,  therefore,  within  tlie  general  jurisdic-  eted  against  Hall  In  the  Circuit  Court  by 
tion  of  the  Circuit  Court,  unless  it  falls  within  Thornton,  and  judgment  was  confessed,  to  Im 
the  restrictive  clause  of  the  eleventh  section  of  released  on  payment  of  13,660,  with  the  inter- 
the  Judiciary  Act  of  178S,  ch.  20,  which  de-  est  from  the  1st  of  January,  IMO.  The  pay 
claret,  that  the  Circuit  Court  shall  not  "have  merit  of  the  balance  of  the  note  by  Hall,  and 
cognizance  of  any  auits  to  recover  the  contents  the  confession  of  the  judgment  aforcsud,  was 
of  any  promissorr  note,  or  other  chose  in  ac-  the  fulllllment,  on  the  part  of  Hall,  of  bil 
tion,  in  favor  of  an  aasignee,  unless  a  suit  agrermcnt  with  Lemmon  to  save  him  harmless 
might  have  been  proaecnted  in  said  court  to  for  having  gone  bsil  for  McCaleb;  the  suits 
recover  the  said  content!  if  no  aasignmcnt  had  against  him  in  Baltimore  County  Court  being 
bees  made-"  dismisacd,  upon  the  confession  of  the  judg- 
In  Bean  r.  Smith  et  al.  2  Mason,  2TB,  it  is  mcnt  by  Hall  in  the  Circuit  Court,  as  has  been 
aaid,  speaking  of  the  above  clause,  "It  li  per-  previously  agreed  between  the  attorney  of 
fectly  clear  that  the  statute  never  contemplated  Thornton  and  Hall.  At  the  same  time  that 
an  exclusion  of  jurisdiction  in  caaea  where  a  the  judgment  was  confessed  the  note*  above 
negotiable  instrument  or  chose  In  action  waa  mentioned  were  delivered  to  Uali  by  the  at- 
mixed   up  In  the  Ingredients  of  the  case;   but  tomey  of  Thornton. 

where  that  chose  tn  action  constituted  the  sole  The  argument  upon  the  aecond  question  Is 

cauae  of  action,  and  the  assignment  the  whole  omitted. 

ground  of  the  plaintiff's  right."  Mr.  Stewart  and  Mr.  Gilea  made  the  follow- 
In  the  present  case  it  1*  manifest  that  the  ing  points: 
aaaignment  of  the  notes  does  not  constitute  the  1.  That  the  plaintiff  cannot  recover  of  the 
whole  ground  of  the  plaintiff's  action;  hut,  on  defendant  the  amount  of  the  payments  so  made, 
the  contrary,  that  the  cause  of  action  subsisted  because,  in  making  them,  the  plaintiff  was  a 
independent  of,  and  anterior  to,  the  assign-  mere  volunteer  *o  far  a*  the  defendant  was 
ments,  and  at  and  from  the  moment  when  the  concerned. 

money  was  paid  by  the  plaintiff  to  the  attorney  2.  That  the  plaintiff  cannot  recover  upon  the 

of    Thornton,    in   discharge   pro   tanto   of    his  promissory  note*  referred  to,  because  heclaims 

cairn  agamst  Smith.     If  this  be  «>,  then  it  is  ^itle   through   an   assignment   made   by   Jona- 

clear  tiiat  the  restrictive  clause  of  the  Judici  ^^,^„     McCaleb,     administrator    of     James     S. 

«,  Act    above  quoted,   does   not  exclude  the  M<^„i^b,  the  payee  of  the  .«d  notes,  both  of 

hinadlction  of  the  Circuit  Court  over  the  parties  ,    _               •:-  '         •  .l     o.  *      r\i'    ■    ■     • 

Ini  the  subject  matter  of  this  causa.  '"J""l-''l"l^'}''T  a  ,    a  St»t«'»'M'«i«>PP'. 

But  it  m»  be  replied,  that  if  the  money  ad-  °'  *'"'=''  ^^^^  *'"'  defendant  was  also  a  citi- 

vanced  l^  Hall  is  regarded  aa  the  true  cauae  of  ""' 

s«tion.  and  not  the  assigned   notes,  then   the  '■  "'""t  it  was  perfectly  competent   for  the 

plaintiff  is  not  entitled  to  recover;  because  the  defendant,   after   the    plaintiff   had   given    the 

debt  of  Smith,  to  which   the   money   was   ap-  promissory  notes  in  evidence  under  the  decla- 

plied,  was  paid  without  hi*  request  or  consent,  ration  in  this  case,  to  rely  under  his  plea,  filed 

and  was  therefore  a  mere  yoluntary  act,  from  upon  the  defect  of  title  in  the  plaintiff  aa  as- 

whicb  no  cause  of  action  can  arise  against  him.  aienee  of  the  said  notes,  to  recover  in  tlie  Cir- 

A  consideration  of  tW  evidenea  la  this  case,  cuit  Court. 

t»  It.  ed.  «« 
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Mr.  Justice  Wajme  ddivered  the  opinion  of 
the  court: 

Upon  the  trial  of  tliis  cause  in  the  Circuit 
Court,  two  points  were  made,  upon  which  the 
Judges  differed  in  opinion;  and  it  lias  been  cer- 
tified to  this  court,  as  is  provided  for  in  the 
sixth  section  of  the  Act  of  1802,  entitled  "An 
Act  to  amend  the  judicial  system  of  the  United 
States."  2  Statutes  at  Large,  169.  From  the 
evidence,  we  think  that  all  the  persons  in  this 
transaction  became  privies  in  the  same  con- 
tract to  secure  thepayment  of  a  debt  due  by 
the  defendant  to  Thornton.  The  payment  of 
it,  therefore,  by  any  one  of  them,  other  than 
the  debtor,  was  a  payment  at  his  request,  and 
an  express  assumpsit  to  re-imburse  the  amount. 

But  suppose  such  a  privity  not  existinff  be- 
tween the  parties,  the  evidence  shows  it  also  to 
be  a  case  of  the  surety  of  a  surety  paying  the 
debt  of  a  principal,  under  a  legal  obligation, 
lOS*]  from  which  the  ^principal  was  bound 
to  relieve  him.  Such  a  payment  is  a  sufficient 
consideration  to  raise  an  implied  assumpsit  to 
repay  the  amount,  though  the  payment  was 
made  without  a  request  from  the  principal. 
Tappin  v.  Broster,  1  C.  &  P.  112;  Exall  v. 
Partridge,  8  Term  R.  310;  Child  v.  Morley, 
Ibid.  610. 

We  shall  decide  the  first  point  certified  to  be 
answered  in  the  affirmative,  which  makes  it  un- 
necessary to  notice  the  second. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  on  the  points  and  questions  on  which  the 
fudges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion  agreeably  to  the  acts  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  in  consideration  where- 
of, it  is  the  opinion  of  this  court  that  the  plain- 
tiff in  this  case  is  entitled  to  recover  of  the  de- 
fendsjit  the  money  paid  b^  the  plaintiff  to 
Thornton,  as  being  money  paid  for  his  (Smith's) 
use.  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified 
to  the  said  Circuit  Court. 


JOHN  A.  BARRY,  Plaintiff  in  Error, 

v. 
MART  MERCEIN  and  Elica  Ann  Barry. 

Habeas  Corpus  ad  subjiciendum — ^writ  of  error 
will  not  lie  to  re-examine  judgment  of  cir- 
euit  court  refusing  to  grant. 

This  court  has  no  appellate  power,  in  a  case 
where  the  Circuit  Court  refused  to  grant  a  writ 
of  habeas  corpus,  prayed  for  by  a  father  to  take 
his  Infant  child  out  of  the  custody  of  Its  mother. 

The  judgments  of  a  circuit  court  can  be  re- 
viewed only  where  the  matter  in  dispute  exceeds 
the  sum  or  value  of  two  thousand  dollars.  It 
must  have  a  known  and  certain  value  which  can 
be  proved  and  calculated  in  the  ordinary  mode  of 
business  transactions. 

But  a  controversy  between  a  father  and  mother, 
each  claiming  the  risht  to  the  custody,  care,  and 
society  of  their  chilcL  relates  to  a  matter  in  dis- 
pute which  is  incapable  of  being  reduced  to  any 
pecuniary  standard  of  value. 

vvie  wrtt  of  error  must  be  dismissed  for  want  of 
JttrisdlctSon, 


THIS  cai«  was  broaght  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Statea 
for  the  Southern  District  of  New  York. 

The  facts  are  sufildentlv  set  forth  In  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
ferred. 

A  motion  was  made  l^  the  counsel  for  the 
defendants  In  error,  viz.,  Mr.  William  W.  Camp- 
bell and  Mr.  Rockwell,  to  dismiss  the  case  for 
want  of  jurisdiction,  which  motion  was  opposed 
by  Mr.  Barry,  in  proper  person. 

Mr.  Campbell  for  tne  motion  t 

In  the  summer  of  1844,  John  A.  Bany,  the 
plaintiff  in  error,  presented  *his  peti-  [*104 
tlon  to  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  Yoric,  praying  that  a  writ  of  ha- 
beas corpus  ad  subjiciendum  might  issue,  di- 
recting Blica  Ann  Barry,  the  wife  of  petitioner, 
and  Mary  Mercein,  her  mother,  to  bring  up 
the  person  of  an  infant  child,  the  daughter 
of  the  petitioner,  and  the  said  Eliza  Ann,  his 
wife,  and  which  infant  daughter  was  in  the 
custody  of  the  said  Mary  Mercein  and  Eliza 
Ann  Barry.  Previous  to  this  period,  and  for 
more  than  five  ^ears,  a  oontroversv  liad  been 
going  forward  in  the  courts  of  New  York, 
prosecuted  b^  the  petitioner,  for  the  pur- 
pose of  obtaming  the  custody  of  this  same 
child.  Three  or  four  times  writs  of  habeas 
corpus  had  been  granted  by  the  local  courts  of 
that  State,  and  indeed  in  one  form  or  another 
all  the  courts,  both  of  common  law  and  of 
equity,  had  passed  upon  this  vexed  and  pro- 
tracted litigation.  Twice  liad  the  oourt  of  last 
resort,  the  Court  of  Errors,  after  solemn  and 
able  arguments,  passed  upon  the  case,  and  re- 
fused to  grant  the  application  of  the  petitioner. 
The  relatives  of  Mrs.  Barry  were  wearied  in 
mind,  and  exhausted  almost  of  resources,  bT 
the  long,  persevering,  and  vexatious  proceed- 
ings of  the  plaintiff  m  error  in  this  cause. 

Prior,  however,  to  the  application  to  the 
Circuit  Court  for  the  Southern  District  of  New 
\ork,  the  plaintiff  in  error  applied  to  this  court 
for  a  writ  of  habeas  corpus,  which  was  refused. 
I  shall  have  occasion  to  refer  to  these  decisions 
hereafter. 

In  his  application  to  the  Circuit  Court,  in 
order  to  brin^  himself  witliin  the  provisions  of 
the  Constitution  and  laws  of  the  United  States, 
the  petitioner  sets  forth  that  he  is  a  natural 
bom  subject  of  the  Queen  of  Great  Britain,  and 
claims  that  the  said  Infant  child,  though  bom 
in  the  State  of  New  York,  of  a  mother  who  is 
a  native  of  that  State,  is  also  a  British  subject, 
and  allegient  to  the  British  crown. 

After  a  patient  hearing  and  a  careful  investi- 
gation of  the  law  and  the  facts.  Judge  Betts 
refused  to  allow  the  writ,  and  he  gave  his 
reasons  in  an  opinion  of  great  length,  m  which 
he  enters  upon  a  review  of  the  whole  law  upon 
the  subject.  I  feel  that  there  is  nothing  to  be 
added  to  that  opinion.  It  is  able,  lucid,  and  it 
seems  to  me  entirely  conclusive.  Wliile  it  is  in 
the  highest  degree  creditable  to  him  as  a  judge 
of  the  courts  of  the  United  States,  it  is  at  the 
same  time  a  masterly  vindication  of  the  de- 
cisions and  the  learning  of  the  courts  of  New 
York. 

He  closes  that  opinion  by  saying — 

"I  deny  the  writ  of  habeas  corpus  prayed  for, 
because — 

'*l.  U  granted,  Vkd  %  T%i>iTii  ^waa  made  ad- 
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mitting  tbe  faeU  stated  in  the  petition,  I  should 
discharga  the  infant  on  the  ground  that  this 
eourt  cannot  exerdse  the  common  law  funo« 
tions  of  parens  patrisB  and  has  no  common  law 
jurisdiction  over  the  matter. 

''2.  Because  the  court  lias  not  judicial  cog- 
nisance of  the  matter  by  virtue  of  any  statute 
of  the  United  SUtes. 

105*]  •"Z.  If  such  iurisdiction  is  to  be  im- 
plied, that  then  the  decision  of  the  Court  of 
Srrors  of  New  York  supplies  the  rule  of  law 
or  furnishes  the  highest  evidence  of  the  oom- 
moa  law  rule  which  is  to  be  the  mla  of  deoi- 
sioa  in  the  case. 

"4.  Because  by  that  rule  the  father  is  not 
oititled  on  the  case  made  by  this  petition  to 
take  this  child  out  of  the  custody  of  its  mother." 

It  is  this  decision  which  the  plaintiff  in  error 
seeks  to  reverse,  and  on  this  motion  to  grant 
this  writ  of  error,  it  is  respectfully  submitted — 

1.  That  this  is  not  such  a  final  judgment 
aa  is  contemplated  by  the  statute  of  1789, 
which  a  writ  of  error  may  be  brou|^t  to  re- 


2.  That  there  is  no  pecuniary  value  to  the 
subject  in  controversy,  nor  any  way  in  which 
pecuniary  value  can  be  ascertained  so  as  to 
allow  a  court  of  error  to  bring  up  the  matter  to 
this  court  from  the  Circuit  Court. 

3.  That  the  application  was  to  the  discretion 
of  the  Circuit  Court,  and  this  court  will  never 
interfere  to  control  the  discretion  of  the  In- 
ferior court.  The  parties  who  are  proceeded 
against  are  the  wife  and  mother  of  plaintiff  in 
error.  The  plaintiff  in  error  cannot  proceed 
against  his  wife  in  this  court,  her  domicil  in 
tSe  eye  of  the  law  being  the  same  as  her  hus- 
band's. 

5.  The  Circuit  Court  possess  no  other  or  dif- 
ferent powers  in  relation  to  habeas  corpus 
under  the  act,  than  are  possessed  by  this  court, 
and  this  court  have  already  passed  upon  this 
case  by  refusing  to  grant  the  writ  when  ap- 
plioition  was  made  upon  the  same  state  of 
tacts  directly  to  this  court.  This  court  have  no 
jurisdiction  over  the  subject  matter,  and  the 
writ  of  error  should  be  quashed  for  want  of 
jurisdiction. 

1.  This  is  not  such  a  final  judgment  aa  Is 
contemplated  by  the  statute. 

The  language  of  the  statute  (sec.  22)  is,  that 
final  decrees  and  judgments  in  civil  actions  in 
a  district  court,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  fifty  dollars  exclu- 
sive of  costs,  may  be  re-examined  and  rendered 
or  afiHrmed  in  a  circuit  court  holden  in  the 
same  district  upon  a  writ  of  error  whereto  shall 
be  annexed  and  returned  therewith  at  the  day 
and  place  thereby  mentioned  an  authenticated 
transcript  of  the  record,  assignment  of  errors, 
Iirayer  for  reversal,  citation,  etc 

"And  upon  a  like  process"  (that  is,  writ  of 
error,  record,  etc.),  may  final  judgments,  and 
decrees  in  civil  actions,  and  sultis  in  equity  In  a 
circuit  court,  brought  there  by  original  process 
or  removed  there  from  State  courts,  or  by  ap- 
peal from  district  courts,  etc.,  and  ''when  the 
matter  in  dispute  exceeds  the  sum  or  value  of 
two  thousana  dollars,"  etc.,  be  re-examined 
and  reversed  or  affirmed  by  the  Supreme  Court. 
lOO*]  *Now,  It  is  respectfully  but  confi- 
dently submitted  to  this  court  that  the  de- 
Aion  of  the  CSbvufi  Court  la  tbia  nuitter,  upon 
19  Zt,  ed. 


an  ex-parte  appHeatioa,  and  where  no  summons 
or  other  process  was  served  upon  the  defend- 
ants in  error,  or  either  of  them,  is  not  a  final 
judgment  in  a  dvil  action,  or  a  final  decree  in 
a  suit  in  equity. 

It  Is  stated  that  the  petition  was  filed;  but  it 
was  not  served,  nor  was  any  original  process 
issued  or  served;  there  were,  therSore,  no  par- 
ties before  the  court,  there  was  no  action  in 
personam  or  in  rem;  there  cannot  well  be  an 
action  at  law  or  a  suit  in  equity  where  there 
are  no  parties  before  the  court. 

The  Act  of  Muvh  8d,  1803,  uses  the  expres- 
sion, "cases  in  equity,"  but  they  are  confined 
to  cases  of  admiralty  and  maritime  jurisdiction, 
and  to  be  carried  up  to  the  Supreme  Court  by 
appeaL 

Judge  Betts  says,  in  this  case:  "A  procedure 
by  habeas  corpus  can  In  no  legal  sense  be  re- 
garded as  a  suit  or  controversy  between  private 
parties."  Holmes  v.  Jennison  et  al.  14  rettfs, 
540,  refused  to  discharge  under  habeas  corpus. 
If  a  suit  not  a  suit  between  private  parties. 

2.  There  Is  no  pecuniary  value  to  tne  subject 
In  oontroversy,  nor  any  way  in  which  pecun- 
iary value  can  be  ascertained.  Now,  by  the 
twenty-second  section  of  the  Judiciary  Act,  to 
which  I  have  referred,  a  writ  of  error  to  this 
court  does  not  lie  unless  the  matter  in  contro- 
versy, exclusive  of'  costs,  exceeds  the  sum  of 
two  thousand  dollars.  Now,  though  In  some 
cases  the  court  have  allowed  testimony  of 
value  to  be  given  by  affidavits  or  viva  voce, 
when  the  demand  is  not  for  money,  yet  this  ap- 
pears to  have  been  done  only  in  cases  where 
real  value  could  be  readilv  fixed,  and  it  has  al- 
lowed the  value  of  an  office  or  its  emoluments 
to  be  thus  established. 

I  do  not  see  how  the  value  is  to  be  ascer- 
tained In  this  case;  and,  indeed.  It  does  not 
seem  to  be  one  of  the  actions  at  law  or  suits  in 
equity  contemplated  by  the  act  to  reverse  the 
judgment  or  decree  in  which  writs  of  error  may 
be  brought. 

In  the  case  of  Columbian  Insurance  Co.  v. 
Wheelwright  et  al.  7  Wheaton,  634,  a  writ  of 
error  was  held  to  lie  for  this  court  to  the  dr- 
euit  Court  for  the  District  of  Columbia,  upon 
a  Judgment  overruling  a  peremptory  manda- 
mus. But  it  was  quashed  on  account  of  the 
matter  in  controversy  not  being  of  the  value  of 
one  thousand  dollars,  though  in  that  case  the 
value  of  the  office  was  allowed  to  be  appraised. 
But  the  language  of  the  Act  of  February  27, 
1801,  Is  different  from  that  of  the  Act  of  1789. 

In  the  Act  of  1801,  writs  of  error  may  be 
brought  to  reverse  or  affirm  final  judgments, 
orders,  or  decrees  in  said  Circuit  Court.  But, 
as  in  the  Act  of  1789,  final  judgments  In  civil 
actions  and  suits  in  equity.  Act  of  27  Felnm- 
arjTf  1801,  sec.  8,  2  Stat,  at  Large^  106,  con* 
tains  the  provision  In  relation  to  writs  of  error 
to  Circuit  Court  for  the  District  of  Columbia. 

*3.  The  application  was  to  the  dis-  [*107 
cretion  of  the  Circuit  Court,  and  this  eourt 
will  not  interfere  to  oontrol  the  discretion  of 
an  inferior  court. 

It  has  been  repeatedly  decided  In  this  eourt 
that  the  exercise  of  the  discretion  of  the  court 
below  In  refusing  or  granting  amendments  of 
pleadings  on  motions  ror  new  trials,  and  refus- 
mg  to  re-instate  cases  after  nonsuit^  sftQTd% 
no   ground   fof   unt  el   sonrav.    %m  >3ii\\Ml 
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8UiM  T.  Buford,  8  Peters,  81;  United  States 
T.  Evans,  6  Cranch,  280;  Maryland  Insurance 
Co.  T.  Hodgson,  6  Cranch,  206. 

See,  also,  the  ease  of  Boyle  r.  Zachatie,  6 
Peters,  657,  where  the  object  of  the  writ  of 
error  was  to  reverse  the  decision  of  the  Circuit 
Court  in  refusing  to  quash  a  writ  of  venditioni 
exponas,  and  where  it  was  held  not  to  lie.  In 
that  case,  Mr.  Justice  Story  said:  "A  very 
strong  case  illustrating  the  general  doctrine  is, 
that  error  will  not  lie  to  the  refusal  of  a  court 
to  grant  a  peremptory  mandamus  upon  a  re- 
turn made  to  a  pnor  mandamus  which  the  court 
allowed  as  sufficient." 

The  case  before  the  court  is  one  of  a  similar 
character,  and  resting  equally  in  the  sound  dis- 
cretion of  the  Circuit  Court. 

4  The  plaintiff  in  error  cannot  proceed  in 
this  court  against  his  wife;  her  domicil  being 
in  law  the  same  as  his.  If  the  proceeding  in 
the  Circuit  Court  can  be  annulled  as  an  action 
at  law  or  a  suit  in  equity,  then  clearly  the 
plaintiff  in  error  could  not  carry  on  such  action 
or  suit  in  any  of  the  courts  of  the  United 
States  against  his  wife,  as  one  of  the  defend- 
ants. 

6.  The  Circuit  Court  possesses  no  other  or 
different  power  than  this  court  in  relation  to  a 
writ  of  habeas  corpus,  and  this  court  have  al- 
ready passed  upon  this  case  and  refused  the 
writ  for  want  of  jurisdiction.  The  writ  of 
error  should  therefore  be  quashed  for  want  of 
jurisdiction. 

The  language  of  the  fourteenth  section  is, 
"that  all  the  before  mentioned  courts  of  the 
United  States  shaJl  have  power  to  issue  writs 
of  scire  facias,  habeas  corpus,  etc.  The  power 
of  this  court  to  issue  writs  of  habeas  corpus 
has  never  been  doubted  by  the  court,  and  has 
repeatedly  been  exercised;  but  its  power  to  is- 
sue a  writ  in  the  present  case  has  been  doubted 
and  t1i«>  writ  refused.  The  court,  after  hearing 
the  plaintiff  in  error  on  original  application  to 
this  court  on  the  same  state  of  facts  as  were 
presented  to  the  Circuit  Court,  refused  to  grant 
the  writ.  It  is  respectfully  submitted  that  the 
application  to  a  circuit  court  has  in  no  respect 
changed  the  aspect  of  the  matter,  and  if  this 
court  had  no  jurisdiction  over  the  subject  mat- 
ter when  the  original  petition  was  presented, 
neither  can  it  have  jurisdiction  now,  when  the 
subject  comes  up  for  its  decision  from  the 
judgment  of  an  inferior  court. 

In  the  case  of  £x-parte  Barry,  2  Howard, 
65,  Mr.  Justice  Storr  says:  "It  is  plain,  there- 
108*]  fore,  that  this  court  has  no  ori^nal  *ju- 
risdiction  to  entertain  the  present  petition,  and 
we  cannot  issue  any  writ  of  habeas  corpus,  ex- 
cept when  it  is  necessary  for  the  exercise  of 
the  jurisdiction,  original  or  appellate,  given  to 
it  by  the  Constitution  and  laws  of  tjie  United 
SUtes." 

Is  it  not  equally  plain  that  the  Circuit  Court 
can  issue  no  writ  of  habeas  corpus,  except  when 
it  is  necessary  for  the  exercise  of  its  jurisdic- 
tion, original  or  appellate,  given  to  it  by  the 
Constitution  and  laws  of  the  United  States? 
Was  this  habeas  corpus  necessary  to  the  exer- 
cise of  the  jurisdiction  of  the  Circuit  Court? 
True,  the  eleventh  section  of  the  Judicial  Act 
gives  the  Circuit  Court  original  cognizance  with 
the  courts  of  the  several  Statea,  of  all  suits  of 
A  c/nJ  asture  st  common  Imw  or  in  equity. 


But  "a  procedure  by  habeas  corpus  (saya 
Judge  Betts)  ean  in  no  lesal  sense  be  regarded 
as  a  suit  or  controversy  between  private  par- 
ties. It  is  an  inquisition  by  the  government* 
at  the  suggestion  and  instance  of  an  in^vidual, 
most  probably,  but  still  in  the  name  and  capac- 
ity of  sovereign,  to  ascertabi  whether  the  in- 
fant in  this  case  is  wrongfully  detained,  and  in 
a  wav  conducing  to  its  prejudice." 

It  has  been  well  and  often  remarked,  that 
the  power  of  the  courts  of  the  United  States  is 
given  to  them  by  express  and  written  grant; 
and  where  they  exercise  the  power  of  issuing 
writs  of  habeas  corpus,  they  find  their  author- 
ity in  "thus  it  is  written."  They  derive  no  ju- 
risdiction from  the  common  law.  The  mnd 
inquisition  of  the  sovereignty  of  the  United 
States  is  not  to  be  invoked  unless  in  cases 
where  the  written  law  f^ves  the  power  to  in- 
voke it.  Certainly,  this  is  not  one  of  the  cases. 
It  is  a  case  for  the  grand  inquisition  of  the 
State  of  New  York.  That  grand  inquest  has 
repeatedly  decided  this  matter. 

"What  question  (says  Judge  Betts  in  this 
same  opinion)  ean  be  regard^  as  in  principle 
more  local  or  intraterritorial  than  those  which 
pertain  to  the  domestic  institutions  of  a  State 
— the  social  and  domestic  relations  of  its  citi- 
zens? Or,  what  could  probably  be  less  within 
the  meaning  of  Congress  than  that,  in  regard 
to  these  interesting  matters,  the  courts  of  the 
United  States  should  be  empowered  to  intro- 
duce ndes  or  principles,  because  found  in  the 
ancient  common  law,  which  should  trample 
down  and  abrogate  the  policy  and  cherished 
usages  of  a  State,  authenticated  and  sanctified 
as  a  part  of  her  laws  by  the  judgment  of  her 
highest  tribunals." 

I  submit  this  question  of  jurisdiction,  with 
entire  confidence,  to  this  court.  I  know  ito 
practice  has  been  in  conformity  with  the  lan- 
guage of  its  late  eminent  Chief  Justice. 

"We  must  tread  the  direct  and  narrow  path 
prescribed  for  us.  As  this  court  has  never 
grasped  at  ungranted  jurisdiction,  so  it  never 
will,  we  trust,  shrink  from  that  which  is  con- 
ferred upon  it." 

I  submit,  therefore,  with  great  deference,  the 
motion  that  this  writ  of  error  should  be 
quashed,  as  irregular,  and  for  want  of  jurisdic- 
tion. 

*Mr.  Barry,  in  opposition  to  the  mo-  [*109 
tion,  made  the  following  points,  which  he 
maintained  at  great  length: 

1.  The  record  in  the  above  cause  presente 
the  case  of  a  "final  jud^ent"  by  the  Circuit 
Court  for  the  Southern  District  of  New  York 
in  a  "suit,"  within  the  meaning  of  the  twenty- 
second  section  of  the  Judiciary  Act  of  1789; 
and  the  plaintiff  in  error  is  therefore  entitled 
to  have  such  judgment  re-examined  in  this 
court  by  writ  of  error,  provided  the  court  be- 
low had  jurisdiction  of  the  case,  authority  to 
issue  the  writ  of  habeas  corpus  ad  subjiciendum, 
and  the  record  presents  a^rima  facie  case  for 
the  award  of  such  writ.  United  Stetes  Laws, 
Statutes  at  Large,  81 ;  Holmes  v.  Jennison,  14 
Teters,  640;  Weston  et  al.  v.  City  Council  of 
Charleston,  2  Peters,  449;  Kendall  v.  United 
States,  12  Peters,  614;  Sto.  Com.  Abr.  608; 
Columbian  Ins.  Co.  v.  Wheelwright  et  al.  7 
Wheat.  634;  Co.  Utt.  288,  b. 

2.  Tbe  court  \ia\o^  \vsi^  V^niftX^Vsa.  ^\  >»^ 
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ease,  and  authority  to  Issue  the  writ  of  habeas 
corpus  under  the  Constitution,  at  the  common 
iaw,  by  implication,  and  by  statute;  and  con- 
seouently  committed  error  in  deciding  that  it 
bad  not  such  jurisdiction  and  authority.  The 
petition  on  the  record  presents  a  prima  fade 
case  for  the  award  of  such  writ,  and  the  court 
below  eommitted  error  in  denying  it  to  the 
plaintiff  in  error,  to  whom  it  belonged  as  a  writ 
of  right  by  the  "law  of  the  land;"  his  title  rest- 
ing, m  debito  justitisB,  on  probable  cause  shown 
by  affidavit  86  £dw.  UL  cap.  9;  42  Bdw. 
111.;  8  Henry  IV.;  8  Henry  VI.;  28  Edw.  I.; 
8  Car.  I.;  16  Oar.  L  cap.  10;  81  Car.  IL;  Bac. 
Abr.,  title  Hab.  Corp.;  Greenhill's  case,  4 
Adolph.  &  Ellis,  Eng.  Com.  Law  Rep.  624; 
United  States  v.  Green,  8  Mason,  482;  Rex  v. 
Winton,  5  D.  &  E.  89;  Rex  r.  Isley,  5  Adolph. 
&  Ellis,  441;  Constitution  United  States; 
Yates's  case,  6  Johns.  422,  423;  Bollman  and 
Swartwout,  4  Cranch,  75;  Ex -parte  Randolph, 

2  Brock,  a  C.  R.  447;  8  Bl.  Com.  132;  8  Bae. 
Abr.  421;  Judiciary  Act,  1789,  sec.  14;  United 
States  Stat.  2  Mar.  1831,  sec.  39;  Kearney's 
case,  7  Wheat.  38;  Crosby's  case,  3  Wilson, 
172;  1  Kent's  Com.  301;  Wood's  case,  3  Wilson; 

3  Bac  Abr.  3;  In  re  Pearson,  4  Moore,  366; 
Mag.  Char.  cap.  29;  United  States  v.  Bain- 
bridge,  1  Mason,  71;  1  Kent's  Com.  220;  Unit- 
ed States  Supreme  Court,  Ex-parte  Barry,  2 
How.  65;  19  Wendell,  16,  and  cases  cited; 
Vernon  r.  Vernon,  MS.  case.  New  York  Chan- 
cery, 11th  June,  1839;  Ahrenfeldt's  case,  Ch. 
New  York,  July,  1840;  Commonwealth  v. 
Briggs,  16  Pick.  204;  In  re  Mitchell,  Charl- 
ton's Rep.  489;  State  of  South  Carolina  v.  Nel- 
son, MS.  case,  1840;  Prather's  case,  4  Desaus. 
33;  25  Wendell,  72,  73;  Gov.  Seward's  Mess,  to 
Senate,  Albany,  20th  March,  1840;  6  East, 
221;  12  Vesey,  492;  2  Russell,  1;  Review  of 
IXHauteville's  case,  30;  2  and  3  Victoria,  cap. 
64;  11  Vesey,  631;  People  v.  Mercein,  8  Hill, 
399;  Ex-narte  Burford,  3  Cranch,  449. 
110*]  *Z.  The  court  below,  if  it  had  jurisdic- 
tion by  implication,  committed  error  in  assum- 
ing that  the  Court  for  the  Correction  of  Errors, 
by  its  decision  on  the  case  of  the  plaintiff  on 
two  former  writs  of  habeas  corpus,  in  1840  and 
1842,  had  either  "supplied  the  rule  of  law,"  or 
given  "evidence  of  the  common  law  rule"  which 
was  to  be  the  rule  of  decision  in  the  case  on 
this  record,  two  years  after — a  case  entirely 
de  novo — in  1844.  And  the  court  below  com- 
mitted further  error  in  deciding,  that  by  such 
assumed  rule  of  law  or  evidence  of  the  common 
law  rule,  the  plaintiff  in  this  cause  was  not  en- 
titled, on  the  case  made  by  him,  to  the  custody 
of  his  child — the  same  being  a  prejudication  on 
the  merits — ^no  argument  l^ing  had  before  the 
court  in  respect  of  either  such  assumed  rule,  or 
the  evidence  thereof,  or  on  the  merits.  No 
such  rule  existed  in  point  of  fact,  and  conse- 
quently no  evidence  thereof  could  exist.  De- 
cision Supreme  Court  New  York,  1842,  8  Hill, 
399;  MS.  Opinion,  Chan.  New  York,  April, 
1844. 

4.  The  plaintiff  in  error  being  of  legeance  to 
the  erown  of  England,  his  child,  though  bom 
in  the  United  States  during  his  father's  tempo- 
rary residence  therein — ^twenty-two  months  and 
twenty  days — ^notwithstanding  its  mother  be  an 
American  citizen,  is  not  a  citizen  of  the  United 
^^te§.  It  la  inoLpmciUted  bf  its  infancy  from 
S  Is,  ed. 


making  any  present  election,  follows  the 
legeance  of  its  father,  partus  sequitur  patrem, 
and  is  a  British  subject.  The  father  being 
domiciled  and  resident  within  the  dominions  of 
Her  Britannic  Majesty,  such  is  also  the  proper 
and  rightful  domidl  of  his  wife  and  child,  and 
he  has  a  legal  right  to  remove  them  thither. 
The  child  being  detained  from  the  father,  its 
natural  guardian  and  protector,  without  au- 
thoritjr  of  law,  the  wnt  of  habeas  corpus  ad 
subjiciendum  is  his  appropriate  legal  remedv 
for  its  restoration  to  him  from  its  present  il- 
legal detention  and  restraint.  Constitution 
United  States,  art.  8,  sec  2;  Judiciary  Act, 
1789,  sec.  11;  Inglis  v.  Trustees  Sailor's  Snuff 
Harbor,  3  Peters,  99;  7  Anne,  cap.  6;  4  Geo.  UL 
cap.  21;  Warrender  v.  Warrender,  2  Clar.  & 
Fin.  Ap.  Oa.  623;  Story's  Confl.  Laws,  30,  86^  48, 
74,  100;  Shelf ord  on  Marriage,  Ferg.  Rep.  397, 
898. 

6.  If  the  laws  of  the  proper  domicil  of  the 
plaintiff  (and  by  necessary  consequence  that  of 
his  family),  applicable  to  the  case  on  the  rec- 
ord, be  not  repugnant  to  the  laws  or  policy  of 
this  country,  and  this  be  proved  to  the  court, 
the  case  is  one  proper  for  the  exercise  of  the 
comity  of  the  American  nation — not  of  the 
court,  but  of  the  nation;  and  the  court  below 
will  extend  that  comity  to  the  plaintiff,  not 
only  by  awarding  him  the  writ  of  habeas  corpus 
ad  subjiciendum,  the  appropriate  legal  remedy 
sought,  but  also  by  deciding  the  case  on  its 
merits,  at  the  hearing,  agreeably  to  the  law  of 
his  domicil.  In  re  Wilkes,  1  Ken.  279;  Dart- 
mouth College  V.  Woodward,  Con.  Rep.  United 
States,  677 ;  Warrender  v.  Warrender,  2  Clar.  & 
Fin.  Par.  Rep.  629;  9  Bligh.  N.  S.  110; 
'Bill  for  Protection  of  Minors,  Senate  [*111 
of  New  York,  1840;  Got.  Seward's  Message  to 
Senate,  20th  March,  1840. 

Mr.  Rockwell,  for  the  motion  to  dismiss,  la 
reply  and  conclusion: 

1.  The  writ  of  habeas  corpus  Is  not  Issued  aa 
matter  of  course,  upon  the  application,  but  Is 
addressed  to  the  discretion  of  the  court,  and 
may  be  refused  if  upon  the  application  itself  it 
appears  that,  if  admitted  to  oe  true,  the  ap- 
plicant is  not  entitled  to  relief.  2  Bl.  Com.  132, 
133,  n.  16;  8  Bulstr.  27;  2  Roll.  Rep.  188. 

King  T.  Hobhouse,  2  Chitty,  K.  B.  Rep.  207, 
marg.  note.  "The  writ  of  habeas  corpus, 
whether  at  common  law  or  under  the  8  Oar.  11., 
does  not  issue  as  a  matter  of  course  in  the  first 
instance,  upon  application,  but  must  be 
grounded  on  affidavit,  upon  which  the  court 
are  to  exercise  their  discretion  whether  the  suit 
shall  issue  or  not."  See,  also.  The  Spanish 
Sailors,  2  Sir  W.  Blackstone,  1324. 

King  V.  Barnard  Schiever,  2  Burr.  766.  Ha- 
beas corpus  for  a  prisoner  of  war  taken  on 
board  an  enemy's  pnse  ship  denied  In  the  first 
instance. 

Ex  parte  Kearney,  7  Wheat.  38.  In  this  case 
the  application  was  ex-parte,  and  In  the  first 
instance  denied  by  the  court,  and  in  subsequent 
cases. 

Commonwealth  v.  Robinson,  1  Serg.  &  Rawle, 
363.  The  court  declared  it  a  matter  of  discre- 
tion whether  to  grant  or  refuse  a  writ  of  ha- 
beas corpus  to  discharge  an  apprentice  from 
military  service  on  application  of  the  master. 

Ex-parte  Tobiaa  WatkVtv»,  ^  P^\«t%^  \^^.  ^^• 
tition  denied  vu  ihe  fmt  \ni2U:D»b« 


Ill 


SuPBEiis  CouBT  or  THS  Uhitb)  8ta< 


i84r 


2.  A  writ  of  error  does  not  lie  to  review 
the  dedsion  of  a  court,  except  upon  final  judg- 
ment, and  the  order  of  a  court,  denying  in  the 
first  instance  an  ex-parte  application  for  a  writ 
of  habeas  corpus,  cannot  be  reviewed  by  writ 
of  error. 

The  People  t.  President  of  Brooklyn,  18 
Wend.  180,  Court  of  Errors,  Mandamus,  marg. 
note.  ''A  writ  of  error  does  not  lie  upon  the 
refusal  of  the  Supreme  Ck>urt  to  grant  a  per- 
emptory mandamus  when  application  is  made 
by  motion.  It  only  lies  for  the  relator  when 
judgment  is  pronounced  after  issue  joined  upon 

Slea  or  demurrer  interposed  upon  the  coming 
I  of  the  return  of  the  alternative  mandamus. 

Boyle  V.  Zacharie  et  al.  6  Peters,  648,  marg. 
note.  "A  writ  of  error  will  not  lie  to  a  Cir- 
cuit Court  of  the  United  States,  to  revise  its 
decision  in  refusing  to  grant  a  writ  of  vendi- 
tioni exponas,  issued  on  a  judgment  obtained 
in  that  court." 

Per  Story,  J.  p.  667:  "A  very  strong  case, 
illustrating  the  general  doctrine,  is,  that  error 
will  not  lie  to  the  refusal  of  a  court  to  grant  a 
peremptory  mandiunus  upon  a  return  made  to 
a  prior  mandamus  which  the  court  allowed  as 
sufficient.  8  Bro.  Pari.  Cas.  505. 
112*]  *The  Dean  and  Chapter  of  Dublin  v. 
King,  1  Bro.  Pari.  Cas.  78.  Application  to  the 
King's  Bench  for  mandamus  to  admit  Robert 
Duj^le  to  his  office  as  clerk,  upon  which  there 
was  an  award  of  a  peremptory  mandamus; 
held,  writ  of  error  not  to  lie,  there  being  no 
plea  and  judgment. 

Weston  V.  Qty  Council  of  Charleston,  2 
Peters,  449. 

Holmes  t.  Jennison,  14  Peters,  540.  "I  do 
not  intend  to  examine  the  question  whether 
proceeding  upon  a  habeas  corpus  is  a  'suit,' 
within  the  meaning  of  the  twenty-fifth  section; 
or  whether  writ  of  error  will  lie  to  review  pro- 
ceedings upon  a  habeas  corpus,  although  the 
ease  on  these  points  is  not  free  from  doubts," 
etc.  Per  Thomson,  J.,  550;  Judge  Baldwin's 
opinion,  622,  625. 

Columbian  Insurance  Co.  t.  Wheelwright,  7 
Wheat.  534.    Mandamus  valuation  of  office. 

n.  The  Qrcuit  Court  had  no  jurisdiction  of 
tlie  subject  matter. 

1.  That  court  derives  all  its  jurisdiction  from 
the  Constitution  of  the  United  States  and  the 
acts  of  Congress,  and  is  strictlv  confined  to  the 
acts  of  Congress  conferring  jurisdiction,  and 
defining  the  powers  of  the  court. 

1  Kent's  Com.  204.  ''With  judicial  power, 
it  may  be  generally  observed,  as  the  Supreme 
Court  declared  in  the  case  of  Turner  v.  Bank 
of  North  America,  4  Dall.  8,  that  the  disposal 
of  the  judicial  power,  except  in  a  few  specified 
cases,  belongs  to  Congress;  and  the  courts  can- 
not exercise  jurisdiction  in  every  case  to  which 
the  Judicial  power  extends,  without  the  inter- 
vention of  Consress,  who  are  not  bound  to  en- 
large the  jurisdiction  of  the  federal  courts  to 
every  subject  which  the  Constitution  might 
warrant." 

Mclntyre  v.  Wood,  7  Cranch,  504,  to  the 
same  effect;  United  States  v.  More,  8  Cranch, 
159;  6  Cranch,  305;  3  Dall.  321;  1  Cranch, 
212. 

Mr.  Barry.    The  Circuit  Court  must  enlarge 
their  Jurisdiction,  as  the  Circuit  Court  has  the 
res/duum  of  Mutboiit/  inhereut,  #i|d  incidental 
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powers  at  common  law  as  a  high  court  of 
ord. 

2.  The  only  power  conferred  on  the  Gircuii 
Court  is  in  the  Judicial  Act  of  1789: 

Sec.  14.  "That  all  the  before  mer.tioned 
courts  of  the  United  States  shall  have  power  to 
issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law. 

"And  that  either  of  them,  as  well  as  judges 
of  the  district  court,  shall  have  power  to  grant 
writs  of  habeas  corpus,  for  the  purpose  of  in- 
quiring into  the  cause  of  commitment. 

"Provided,  that  writs  of  habeas  corpus  shall 
in  no  case  extend  to  prisoners  in  jail,  unless 
when  they  are  in  custody  under  or  by  order  of 
the  authority  of  the  United  States,  or  are  com- 
mitted for  trial  before  some  court  of  the  same, 
or  are  necessary  to  be  brought  into  court  to 
testify." 

*1.  This  statute  provides  that  "all  [*118 
the  before  mentioned  courts,"  etc.,  referring  to 
the  supreme,  circuit,  and  district  courts,  and 
confemng  like  powers  on  all.  The  original 
lurisdiction  of  all  these  courts,  and  the  appel- 
late jurisdiction  of  the  supreme  and  circuit 
courts  had  been  all  defined.  The  court  derives 
all  its  power  from  this  statute,  and  the  limita- 
tions of  it  are  to  be  precisely  followed,  expres- 
sio  unius  exdusio  est  al  tonus. 

Ex-parte  Ballard;  Ex-parte  Swartwout,  4 
Cranch,  75,  per  Marshall,  Ch.  J.  93.  "Courts 
which  originate  in  the  common  law  possess  a 
jurisdiction  which  must  be  regulated  by  the 
common  law,  but  the  courts  which  are  created 
by  written  law,  and  whose  jurisdiction  is  de- 
fined by  written  law,  cannot  transcend  their 
jurisdiction." 

"The  power  to  award  the  writ  by  any  of  the 
courts  of  the  United  States  must  be  given  by 
written  law." 

Page  95.  "If  the  power  be  denied  to  this 
court,  it  is  denied  to  every  other  court  of  the 
United  States." 

Ex-parte  Tobias  Watkins,  8  Peters,  103,  by 
Marshall,  Ch.  J.  p.  201.  "The  judicial  act 
authorizes  this  court,  and  all  the  courts  of  the 
United  States,  and  the  judges  thereof,  to  issue 
the  writ  for  the  purpose  of  inquiring  into  the 
cause  of  commitment." 

Ex-parte  Barry,  2  Howard,  65,  marg.  note. 
"The  original  jurisdiction  of  this  court  does 
not  extend  to  the  case  of  a  petition  by  a  private 
individual  for  a  habeas  corpus  to  bring  up  the 
body  of  his  infant  daughter,  alleged  to  be  un- 
lawfully obtained  from  him." 

Why  not?  If  not  conferred  on  the  Supreme 
Court  it  iM  not  conferred  on  the  circuit  or  dis- 
trict court  by  this  statute. 

2.  The  object  of  this  section  was  not  to  con- 
fer upon  any  of  these  courts  a  general  author- 
ity to  issue  this  writ.  It  was  designed  as 
auxiliary — ^"Which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions." 

The  scire  facias  is  a  writ  of  execution,  in  all 
cases  founded  upon  a  record,  and  is  a  necessary 
incidental  power  to  the  exercise  of  the  juris- 
diction of  any  court.  So  of  habeas  corpus, 
without  which  power  the  court  would  not  be 
able  even  to  protect  suitors  or  witnesses  at- 
tending oonxi  ixom  %  wi\V  ^^^  ^^* 
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S.  That  part  of  the  section  eonferriiig  the 
power  upon  the  Judges  in  vacation  to  issue  the 
writ  "for  the  purpose  of  inquiring  into  the 
eause  of  commitment/'  as  does  the  proviso,  in- 
dicates that  reference  was  only  had  to  confine- 
ment under  a  United  States  process,  or  "under 
solor  of  authority  of  the  United  States." 

31  Gar.  I.  ch.  2,  provides,  ''That  on  com- 
plaint and  request  in  writing  by  or  on  behalf 
of  any  person  committed  and  charged  with  any 
crime  (unless,"  etc.),  "the  Chancellor,  etc, shall 
award  a  writ  of  habeas  corpus,"  etc 

The  powers  of  the  section  had  doubtless 
reference  to  the  English  statute,  and  to  confer 
a  limited  and  not  general  authority. 
114*]  *Tbe  deciuons  of  the  United  SUtes 
courts  in  relation  to  writs  of  mandamus  are  en- 
tirely analogous.  They  are  both  prerogative 
writs,  and  the  defining  and  limiting  the  power 
to  issue  writs  of  hab^s  corpus  by  statute  re- 
stricts them  more  than  the  others. 

1  Kent's  Ck>m.  294.  "It  has  been  decided 
that  Congress  has  not  delegated  the  exercise 
of  judicial  power  to  the  Circuit  Court  but  in 
certain  specified  cases.  The  eleventh  section 
of  the  Judicial  Act  of  1789,  giving  jurisdiction 
to  the  Circuit  Court,  has  not  covered  the  whole 
ground  of  the  Constitution,  and  these  courts 
cannot,  for  instance,  issue  a  mandamus  but  in 
those  cases  in  which  it  may  be  necessary  to  the 
exercise  of  their  jurisdiction." 

Mclntire  v.  Wood,  7  Cranch,  604;  Mcdung 
V.  Silliman,  6  Wheaton,  698;  Kendall  T.  United 
States,  12  Pet.  524-618. 

If  this  is  considered  one  of  ''the  other  writs 
not  specified  by  statute"  (sec.  14,  Judiciary 
Act),  the  term  is  very  properly  used — "neces- 
sary for  the  exercise  of  their  respective  juris- 
dictions"— giving  a  judicial  construction  to  the 
meaning  of  the  latter  term. 

Ex-parte  Colura,  1  Wash.  C.  C.  R.  232,  marg. 
note.  "The  courts  of  the  United  States  and 
the  justices  thereof  are  only  authorixed  to 
issue  writs  of  habeas  corpus  to  prisoners  in 
jail  under  color  of  the  authority  of  the  United 
States,  or  committed  by  courts  of  the  United 
States,  or  required  to  testify  in  a  case  depend- 
ing in  a  court  of  the  United  States." 

"The  jurisdiction  of  the  courts  of  the  United 
States  is  limited;  and  the  inferior  courts  can 
exercise  it  only  in  cases  in  which  it  is  conferred 
by  act  of  Congress." 

United  States  v.  French,  1  Gallison,  1  marg. 
note  "The  Circuit  Court  has  no  authority  to 
ssue  a  habeas  corpus  for  the  purpose  of  sur- 
rendering a  princioal  in  discharge  of  his  bail, 
when  the  pnncipsJ  is  confined  in  jail  merely 
under  process  of  a  State  court. 

Per  Curiam.  "We  have  no  authority  in  this 
case  to  issue  a  habeas  corpus.  The  authority 
given  by  the  Judicial  Act  of  1789,  chap.  20, 

.  14,  is        '     ■ 


Is  confined  to  cases  where  the  party  is  in 
custody  under  color  of  process  under  authority 
of  the  United  States,  or  is  committed  for  trial 
before  some  court  of  the  United  States,  or  is 
necessary  to  be  brought  into  court  to  testify." 
N.  B. — The  party  m  this  case  was  confined 
under  a  penal  law  of  Congress  (2  Statutes  at 
Large,  606),  in  which  State  courts  have,  by  re- 
peated decisions,  no  jurisdiction. 

In  all  the  following  cases  habeas  corpus  was 
Ismied,    when  the  p^riy  wma  oonAnea   under 
eoJifr  of  proeeM  of  the  United  StmteB,  mad  al* 
t9  Is.  ed.  #•■•*••• 


though  any  other  exercise  of  the  power  was  not 
in  express  terms  denied,  yet  in  a  number  of 
them  the  court  proceed  upon  the  assumption 
of  its  being  so  limited,  and  in  no  instance  form 
a  contrary  opinion:  Ex-parte  Wilson,  6  Crancl^ 
52;  Ex-parte  Kearney,  7  Wheaton,  38;  Ex* 
psrte  Randolph,  2  Brock.  476,  477;  3  DalL 
17;  4  Dall.  412;  3  Cranch,  447;  4  Cranch,  76} 
3  Peters,  *201;  9  Peters,  704;  1  Mason,  [*llft 
71;  2  Brock.  6,  447;  1  Wash.  277.  The  cast 
in  3  Mason,  482,  of  United  States  v.  Green,  th« 
only  case  where  granted  and  point  not  then 
raised. 

3.  Although  in  numerous  decisions  infants 
are  doubtless  under  the  control  of  courts  of 
law  as  to  their  custody,  and  courts  having  ju- 
risdiction may  issue  writs  of  habeas  corpus,  yet 
the  courts,  representing  the  sovereign  power  of 
the  State,  adopt  the  course  which  they  may 
deem  for  the  benefit  of  the  child  at  their  discro* 
tion.  It  is  an  extension  of  the  original  pur- 
poses of  the  writ,  and  not  contemplated  by 
the  powers  of  the  Judicial  Act,  nor  consistent 
with  the  limited  authority  of  the  general  gov- 
ernment. 

De  Manneville  v.  De  Manneville,  10  Ves. 
62-66,  Ld.  Chan,  in  conclusion,  p.  66.  1 
must  either  give  the  child  to  the  father,  when 
I  know  not  what  he  proposes  to  do  if  it  remain 
with  him;  or  to  the  mother,  to  which,  upon 
some  principles,  there  is  great  objection;  or  I 
must  take  some  middle  course ;  and  I  shall  take 
care  that  the  intercourse  of  both  father  and 
mother  with  the  child,  so  far  as  is  consistent 
with  its  happiness,  shall  be  unrestrained."  Or- 
dered that  the  child  should  not  be  removed  out 
of  jurisdiction. 

King  V.  Grenhill,  4  Adol.  h.  Ellis,  624, 
"Nor  will  this  rule  be  departed  from  on  the 
ground  that  the  father  has  formed  an  adul- 
terous connection,  which  still  continues,  if  it 
appear  that  he  has  never  brought  the  adul- 
teress to  his  house,  or  into  contact  with  his 
children,  and  does  not  intend  to  do  so."  Marg. 
note 

The  general  government  is  one  of  defined  and 
limited  powers.  It  is  the  desien  of  the  Consti- 
tution that  the  judicial  should  be  co-extensive 
with  the  legislative  authority,  but  not  to  exceed 
it.  These  powers  are  comparatively  free  and 
well  defined,  and  are  exceptions  to  the  author- 
ity residing  in  the  State,  and  subject  to  their 
judicial  authority.  The  great  mass  of  author- 
ity remains  in  the  States,  and  is  governed  by 
and  dependent  upon  State  authority. 

All  questions  arising  out  of  the  domestic  re- 
lations are  peculiarly  and  appropriately  within 
the  province  of  the  State  governments;  and  the 
court  will  be  slow  in  countenancing  any  prin- 
ciple, or  giving  any  construction  of  the  Con- 
stitution and  laws  that  shall  decree  to  itself 
this  branch  of  local  authority. 

In  relation  to  husband  and  wife,  parent  and 
child,  the  various  and  diversified  and  vexed 
questions  that  arise  concerning  the  custody  of 
children,  the  court  will  not  be  anxious  by  any 
doubtful  construction  to  enlaree  their  jurisdic- 
tion. The  court  exercising  tnat  jurisdiction 
cannot  dispose  of  the  various  questions  in- 
volved, as  in  ordinary  questions  of  pecuniary 
value,  by  a  judgment  and  execution.  They 
must  enter  the  nux^er^  mA  Vnn^x^  %:k  \a  ^Mb 
charnet«  Mid  Ha\AU  ^  \:his  t«vswX2k^%  ^^tl\a 
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•^he  wiBhes  of  the  child — and  make  such  or- 
ders from  time  to  time  as  may  be  required  bj 
the  ever  changing  circumstances  of  all  the  par- 
ties concerned.  What  portion  of  these  ques- 
116*]  tions  *would  this  court  have  to  take 
charge  of,  and  what  new  set  of  rules  or  officers 
for  these  wards  of  the  court? 

If  the  writ  of  error  is  sustained,  and  the  case 
remanded,  and  the  Circuit  Ck>urt  ordered  to  is- 
sue the  writ,  it  will  be  the  duty  of  the  Circuit 
Court  to  make  such  'orders  as  will  be  for  the 
benefit  of  the  child,  and  vary  them  from  time 
to  time.    Can  these  be  reviewed  by  this  court? 

This  proceedinff  is  reallv  a  ouestion  as  to  the 
custody  of  an  infant  child,  and  of  guardianship 
on  the  part  of  the  courts  of  the  United  States; 
and  altnough  called  habeas  corpus  ad  subjicien- 
dum, it  is  so  by  fiction  of  law.  It  is  not  a  ques- 
tion of  the  personal  liberty  of  the  child,  but  of 
its  custody  and  nurture.  It  is  not  in  substance 
at  all  that  great  writ  of  English  or  American 
liberty,  but  a  great  extension,  if  not  entire  per- 
version, of  its  object. 

Master  and  Servant. — ^Are  the  relative  rights 
and  duties  of  the  master  and  servant  a  matter 
of  local  or  national  jurisdiction? 

Suppose  a  servant  from  Kentucky  fiies  to 
Ohio.  His  master pursues  him  and  takes  him. 
He  is  ordered  to  bring  his  writ  of  habeas  corpus 
before  the  Circuit  Court.  The  court  denies  the 
application.  He  brings  his  writ  of  error  to  this 
court.  Has  the  court  jurisdiction?  Will  it  or- 
der the  Circuit  Court  to  issue  the  writ?  If  not, 
why  not? 

If  in  obedience  to  the  order  the  Circuit  Court 
issues  the  writ,  and  refuses  to  discharge  the  per- 
son, a  writ  of  error  lies  to  this  court. 

Petition  for  Divorce. — It  is  not  embraced  in 
the  tenth  section  of  the  Judicial  Act  of  1789. 

1.  The  power  of  the  court  to  issue  the  writ 
at  all  is  given  by  statute,  in  the  fourteenth  sec- 
tion, and  must  be  limited  to  the  purposes,  and 
by  the  restriction  in  the  act. 

2.  It  is  not  a  "suit  of  a  civil  nature  at  com- 
mon law  or  in  equity,  when  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  $500." 

3.  The  phraseology  in  the  twenty-fifth  section 
is  different— ''in  any  suit."  The  object  is  dif- 
ferent, to  have  the  power  of  the  United  States, 
in  relation  to  treaties,  Constitution,  laws,  or 
authority  of  United  States.  The  term  is  used 
in  its  most  general  sense — civil,  criminal,  equity, 
and  all  others.  The  object  is  to  control  the  de- 
cisions of  State  courts  on  national  questions. 
See  Holmes  v.  Jennison,  14  Peters,  2. 

IIL  The  court  has  not  jurisdiction  of  the 
parties.  One  of  the  defendants  in  error,  Mrs. 
barry,  has  no  domicil  in  the  United  States,  but 
follows  that  of  her  husband. 

1.  In  order  to  give  the  court  jurisdiction  all 
the  defendants  must  be  liable  to  be  sued  before 
the  United  States  court.  1  Kent's  Com.  324; 
Strawbridge  v.  Curtiss,  3  Cranch,  267. 

2.  "A  married  woman  follows  the  domicil  of 
her  husband.  This  results  from  the  general 
principle,  that  a  person  who  is  under  the  power 
117*]  *and  authority  of  another  possesses  no 
right  to  choose  a  domicil."  Story  on  Conflict 
of  Laws,  46,  and  authorities  there  cited. 

Greene    v.    Greene,    11    Pick.    410.       ''The 
domicil  of  the  wife  follows  that  of  the  husband." 
14  Pick.   181. 
So  in  seUUmeat  cajteB,    "A  wii9  and  minor 


child  can  have  no  settlement  separate  from  the 
husband  and  father."  Shirlev  v.  Watertown; 
Sears  v.  (Sty  of  Boston,  1  Met.  242,  absent  a 
number  of  years,  etc.  The  petitioner  himself 
declares  (p.  4),  "That  the  said  Eliza  Ann,  by 
her  intermarriage  with  your  petitioner,  became 
a  denisen  of  the  British  empire,  and  entitled  to 
inherit  within  the  said  realm  as  though  she 
were  a  British  subject.  All  the  privileges,  ad- 
vantages, and  immunities,  being  supervenient 
upon  those  of  her  domicilium  originis  as  an 
American  citizen."  If  so,  can  anything  but  a 
divorce  or  death  deprive  her  of  these  rights? 
He  speaks  of  her  going  "to  her  own  proper 
home  at  Liverpool";  and  (p.  6)  that  his  wife 
should  "return  to  her  own  proper  home  and 
duties." 

3.  The  Supreme  Court  have  their  appellate 
jurisdiction  only  in  those  cases  in  which  it  in 
afiirmatively  given  by  the  acts  of  Congress,  and 
no  such  appellate  jurisdiction  is  given  in  this 
case.  Wiscart  v.  Dauchy,  3  DalL  321;  Clarke 
V.  Bazadone,  1  Cranch,  212;  Court  of  United 
States  Territory  northwest  of  the  Ohio,  United 
States  V.  More,  3  Cranch,  159,  criminal  case 
from  Circuit  Court  of  District  of  Columbia; 
Ex-parte  Kearney,  7  Wheat.  38.  No  appeal 
from  Circuit  Court  in  criminal  cases. 

IV.  The  Supreme  Court  has  not  jurisdiction, 
as  the  matter  in  dispute  does  not  amount  to 
$2,000.  Ex-parte  Bradstreet,  7  Pet.  634.  "In 
cases  where  the  demand  is  not  for  money,  and 
the  nature  of  the  action  does  not  require  the 
value  of  the  thing  demanded  to  be  stated  in  the 
declaration,  the  practice  of  this  court  and  of  the 
courts  of  the  United  States  has  been  to  allow 
the  value  to  be  given  in  evidence." 

In  this  case  evidence  was  offered  in  the  court 
below  between  Martha  Bradstreet  and  Apollos 
Cooper,  a  writ  of  right  of  the  value  of  the  land 
in  dispute;  but  that  value  not  appearing  on  the 
record  the  court  dismissed  the  proceedings. 
Mandamus  issued  to  re-instate  the  case. 

Per  Marshall,  Ch.  J.,  p.  647:  "Every  party 
has  a  right  to  the  judgment  of  this  court  in  a 
suit  brought  by  him  in  one  of  the  inferior  courts 
of  the  United  States,  provided  the  matter  in 
dispute  exceeds  the  sum  or  value  of  two  thou- 
sand dollars. 

"In  cases  where  the  demand  is  not  for  money, 
and  the  nature  of  the  action  does  not  require 
the  value  of  the  thing  demanded  to  be  stated 
in  the  declaration,  the  practice  of  this  court 
and  of  the  courts  of  the  United  States  is  to  al- 
low the  value  to  be  given  in  evidence.  In 
pursuance  of  this  practice,  the  demandant  in 
the  suits  dismissed  by  order  of  the  judge  of  the 
District  Court  had  a  right  to  ^ve  the  value  of 
*the  property  demanded  in  evidence  at  [*118 
or  before  the  trial  of  the  cause,"  etc. 

United  States  v.  More,  3  Cranch,  172,  per 
Marshall,  Ch.  J.,  p.  172.  "But  as  the  juris- 
diction of  the  court  has  been  described,  it  has 
been  regulated  by  Congress,  and  an  affirmative 
description  of  its  powers  must  be  understood 
as  a  regulation  under  the  Constitution,  prohib- 
iting the  exercise  of  other  powers  than  those 
described."  "Thus  the  appellate  jurisdiction 
of  this  court  from  the  judgments  of  the  Circuit 
Court  is  described  affirmatively;  no  restrictive 
words  are  used.  Yet  it  has  never  been  sup- 
posed that  a  decision  of  a  circuit  court  could  be 
*  raviewei,  vo\eaa  tbft  msA.\«t  Va  ^v^\>X.^  i^i^xiN^ 
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exceed  the  value  of  two  tboueand  dollars. 
There  are  no  words  in  the  act  restraining  the 
Supreme  Ck>urt  from  taking  cognizance  of 
eauses  under  that  sum ;  their  jurisdiction  is  only 
limited  hj  the  legislative  declaration,  that 
they  may  re-examine  the  decisions  of  the  Cir- 
euit  Court  when  the  matter  in  dispute  exceeds 
the  value  of  two  thousand  dollars.*'  The  words 
"matter  in  dispute"  seem  appropriate  to  civil 
eases,  when  the  subject  in  contest  has  a  value 
beyond  the  sum  mentioned  in  the  act. 

Wilson  V.  Daniel,  3  Dall.  401.  "The  ver- 
dict or  judgment  does  not  ascertain  the  value 
of  the  matter  in  dispute,"  etc. 

All  the  judges,  m  giving  their  opinions, 
proceed  upon  the  ground  that  the  case  must  be 
one  of  pecuniary  value. 

United  States  v.  Brig  Union,  4  Cranch,  216, 
marg.  note.  "It  is  incumbent  on  the  plaintiff 
in  error  to  show  that  this  court  has  jurisdiction 
of  the  cause."  "This  court  will  permit  viva 
voce  testimony  to  be  given  of  the  value  of  the 
matter  in  dispute." 

Gordon  v.  Ogden,  3  Peters,  33.  The  plaintiff 
claimed  two  thousand  dollars;  had  judgment 
for  less;  writ  of  error  by  defendant  Mow; 
court  held  no  jurisdiction;  aliter  where  writ  in 
such  case  is  by  plaintiff  below;  action  for 
violating  a  patent. 

Ritchie  v.  Mauro  A  Forrest,  2  Peters,  244, 
per  Marshall,  Ch.  J.  of  Supreme  Court,  p.  244. 
"In  the  present  case  the  majority  of  the  court 
are  of  opinion  that  the  court  has  no  jurisdiction 
of  the  case;  the  value  in  controversy  not  being 
sufficient  to  entitle  the  party  by  law  to  claim 
an  appeal.  The  value  is  not  the  value  of  the 
minors  estate,  but  the  value  of  the  office  of 
guardian.  The  present  is  a  controversy  mere- 
ly betwe<»n  persons  claiming  adversely  as  guard- 
ians, having  no  distinct  interest  of  their  own. 
The  office  of  guardian  is  of  no  value,  except  so 
far  as  it  affords  a  compensation  for  labor  and 
services,  thereafter  to  be  earned." 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  up  by  writ  of  error  to 
the  Circuit  Court  for  the  Southern  District  of 
New  York. 

It  appears  from  the  record  that  the  plaintiff 
in  error  is  a  subject  of  the  Queen  of  Great  Brit- 
ian,  and  resides  in  Liverpool,  Nova  Scotia. 
119*]  •In  April,  1835,  he  intermarried  with 
Eliza  Ann  Barry,  one  of  the  defendants  in 
error,  who  is  the  daughter  of  the  late  Thomas 
B.  Mercein  of  the  city  of  New  York;  and 
upon  some  unfortunate  disagreement  between 
the  plaintiff  in  error  and  his  wife,  a  separation 
took  place  in  the  year  1838,  and  they  have 
ever  since  lived  spart;  she  residing  in  New 
York,  and  he  at  Liverpool.  They  have  two 
children,  a  son  and  a  daughter.  The  son  is 
with  his  father;  and  the  daughter,  now  about 
ten  years  of  age,  is  with  her  mother. 

The  plaintiff  in  error  filed  his  petition  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  at  April  Term» 
1844,  stating  that  his  wife  had  separated  from 
him  without  any  justifiable  cause,  and  refused 
to  return  and  unlawfullv  detained  and  kept 
from  him  his  daughter;  that  she  was  harbored, 
countenanced,  and  encouraged  in  these  unlaw- 
fuJ  proceedingB  bjr  bar  mother,  Mary  Mercein. 
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the  other  defendant  in  error;  and  prayed  that 
the  writ  of  habeas  corpus  ad  subjiciendum 
might  issue,  commanding  the  said  mmij  Mer- 
cein and  Eliza  Ann  Barry  to  have  the  body 
of  his  daughter,  Mary  Mercein  Barry,  by  them 
imprisoned  and  detained,  with  the  time  and 
cause  of  such  imprisonment  or  detention,  be- 
fore the  Circuit  Court  to  do  and  receive  what 
should  then  and  there  be  considered  of  the 
said  Mary  Mercein  Barry.  The  petition  was 
supported  by  the  usual  affidavits  and  proofs. 
The  case  came  on  to  be  heard  in  the  Circuit 
Court,  and  it  was  then  ordered  and  adjudged 
by  the  court  that  the  petition  be  disallowed, 
and  the  writ  of  habeas  corpus  denied.  It  is  up- 
on this  judgment  that  the  writ  of  error  is 
brought. 

A  motion  has  been  made  to  dismiss  the  writ 
of  error  for  the  want  of  jurisdiction  in  this 
court.  In  the  argument  upon  this  motion,  the 
power  of  the  Circuit  Court  to  award  the  writ 
of  habeas  corpus,  in  a  case  like  this,  has  also 
been  very  fully  discussed  at  the  bar.  But  this 
question  is  not  before  us,  unless  we  have  pow- 
er by  writ  of  error  to  re-examine  the  judgment 
given  b^  the  Circuit  Court,  and  to  affirm  or 
reverse  it,  as  we  may  find  it  to  be  correct  or 
otherwise.  And  the  question  therefore  to  be 
first  decided  is,  whether  a  writ  of  error  will 
lie  upon  the  judgment  of  the  Circuit  Court  in 
this  case  refusing  to  grant  the  writ  of  habeas 
corpus.  It  is  an  important  question;  deeply 
interesting  to  the  parties  concerned;  and  we 
have  given  to  it  a  full  and  mature  considera- 
tion. 

By  the  Constitution  of  the  United  States,  the 
Supreme  Court  possesses  no  appellate  power  in 
any  case,  unless  conferred  upon  it  by  act  of 
Congress;  nor  can  it,  when  conferred,  be  exer- 
cised in  any  other  form,  or  by  any  other  mode 
of  proceeding,  than  that  which  the  law  pre- 
scribes. 

The  Act  of  1789,  ch.  20,  sec.  22,  provides 
that  final  judgments  and  decrees  in  civil  ac- 
tions and  suits  in  equity  in  a  circuit  court, 
when  the  matter  in  dispute  exceeds  the  sum 
or  value  of  two  thousand  dollars,  exclusive  of 
costs,  may  be  re-examined  and  reversed  or  af- 
firmed *in  the  Supreme  Court.  And  it  [*]20 
is  by  this  law  only  that  we  are  authorized  to 
re-examine  any  judgment  in  a  circuit  court  by 
writ  of  error. 

Before  we  speak  more  particularlv  of  the 
construction  of  this  section,  it  may  be  proper 
to  notice  the  difference  between  the  provisions 
contained  in  it  and  those  of  the  twenty-fifth 
section,  in  the  same  act  of  Congress,  which 
gives  the  appellate  power  over  the  judgments 
of  the  State  courts.  In  the  latter  case,  the 
right  to  re-examine  is  not  made  to  depend  on 
the  money  value  of  the  thing  in  controversy, 
but  upon  the  character  of  the  right  in  dispute, 
and  the  judgment  which  the  Sfiite  court  has 
pronounced  upon  it;  and  it  is  altogether  im- 
material whether  the  right  in  controversy  can 
or  can  not  be  measured  by  a  money  standard. 

But  in  the  twenty -second  section,  which  is 
the  one  now  under  consideration,  the  provision 
is  otherwise;  and  in  order  to  eive  this  court 
jurisdiction  to  re-examine  the  judgment  of  a 
circuit  court  of  the  United  States,  the  judg- 
ment or  decree  m\i%t  liot  oiA^  \a  ^  ^taX  ^xi^t^ 
in  a  civil  action  ot  ami  Vu  es^V.1  ^  Xs^aX.  VXw^ 
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matter  in  dispute  must  exceed  the  sum  or 
value  of  two  thousand  dollars,  exclusive  of 
coets.    And  in  order,  therefore,  to  give  us  ap- 

Sellate  power  under  this  section,  the  matter  m 
ispute  must  be  money,  or  some  right,  the 
value  of  which,  in  money,  can  be  calculated 
and  ascertained. 

In  the  case  before  us,  the  controversy  is  be- 
tween the  father  and  mother  of  an  infant 
daughter.  They  are  living  separate  from  each 
other,  and  each  claiming  the  right  to  the  cus- 
tody, care,  and  society  of  their  child.  This  is 
the  matter  in  dispute.  And  it  is  evidently 
utterly  incapable  of  being  reduced  to  any 
pecuniary  standard  of  value,  as  it  rises  superior 
to  money  considerations. 

The  question  for  this  court  to  decide  is, 
whether  a  controversy  of  this  character  can,  by 
a  fair  and  reasonable  construction,  be  regarded 
aa  within  the  provisions  of  the  twenty -second 
section  of  the  Act  of  1769.  Is  it  one  of  those 
cases  in  which  we  are  authorized  to  re-examine 
the  decision  of  a  circuit  court  of  the  United 
States,  and  affirm  or  reverse  its  judgment? 
We  think  not.  The  words  of  the  act  of  Con- 
gress are  plain  and  unambiguous.  They  give 
the  right  of  revision  in  those  cases  only  where 
the  rights  of  property  are  concerned,  and  where 
the  matter  in  dispute  has  a  known  and  certain 
value,  which  can  be  proved  and  calculated,  in 
the  ordinary  mode  of  a  business  transaction. 
There  are  no  words  in  the  law  which  by  any 
just  interpretation  can  be  held  to  extend  the 
appellate  jurisdiction  beyond  those  liodts,  and 
authorize  us  to  take  cognizance  of  cases  to 
which  no  test  of  money  value  can  be  applied. 
Nor,  indeed,  is  this  limitation  upon  the  appellate 
power  of  this  court  confined  to  cases  like  the 
one  before  us.  It  is  the  same  in  judgments  in 
criminal  cases,  although  the  liberty  ur  life  of 
the  party  may  depend  on  the  decision  of  the 
Circuit  Court.  And  since  this  court  can  exer- 
lai*]  cise  *no  appellate  power  unless  it  is 
conferred  by  act  of  Congress,  the  writ  of  error 
in  this  case  must  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be, 
and  the  same  is  hereby  dismissed  for  the  want 
of  jurisdiction. 


JACOB    S.    MAYBERRY,    Plaintiff   in    Error, 

V. 

JAMES  H.  THOMPSON,  Defendant. 

Jurisdiction — ^this  court  can  revise  only  final 

judgments. 

Under  the  acts  of  1889,  chap.  20  (5  Statutes  at 
Large,  816),  and  1840,  chap.  48  (5  Statates  at 
Large,  302),  where  a  case  was  carried  from  the 
District  Coart  for  the  Middle  District  of  Ala- 
bama to  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Alabama,  and  the  Circuit  Court  re- 
rersed  the  Judgment  of  the  District  Court,  it  was 

not  a  proper  mode  ot  proceeding  to  bring  the  case 
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The  lodgment  of  the  District  Court  having  been 
i-eversed,  the  plaintiff  should  have  taken  the  ne- 
cessary steps  to  bring  his  case  to  a  final  decision  in 
the  Circuit  Court,  in  the  same  manner  as  if  the 
suit  had  been  originally  brought  there.  This  court 
could  then  have  re-examined  the  judgment  of  the 
Circuit  Court,  if  a  writ  of  error  were  sued  out. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 

It  was  orginally  brought  by  May  berry  in  the 
District  Court  of  the  United  States  for  the 
Middle  District  of  Alabama.  Mayberry  was  a 
citizen  of  Mississippi. 

The  action  was  brought  at  the  May  Term, 
1841,  and  was  an  action  of  trespass  to  recover 
damages  from  Thompson,  for  forcibly  taking, 
seizing,  and  carrying  away  certain  goods,  wares 
and  merchandise  of  the  plaintiff,  at  Warsaw, 
in  Sumter  County,  Alabama. 

At  the  November  Term,  1842,  the  cause 
came  on  for  trial,  when  the  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  his  dam- 
ages at  $3,700.94.  On  the  trial,  the  defend- 
ant's counsel  filed  the  following  bill  of  excep- 
tions: 

Be  it  remembered,  that,  in  the  trial  of  this 
cause,  the  plaintiff  in  the  first  instance  intro- 
duced testimony  tending  to  show  that  some- 
time in  February  or  March,  1841,  he  sent  cotton 
and  drafts  to  Mobile,  and  received  the  proceeds 
thereof,  about  $3,200,  and  that  he  went  with 
the  same,  and  with  letters  of  recommendation, 
to  the  city  of  New  York,  for  the  purchase  of 
goods,  and  there  purchased  sundry  bills  of 
goods,  of  different  houses,  for  which  he  paid 
to  each  house  about  one  half  of  the  price  of 
each  purchase  in  money,  the  proceeds  of  the 
cotton  and  drafts  aforesaid,  and  gave  his  own 
notes  *to  said  several  houses  for  the  [*122 
residue  of  the  purchase  money,  maturing  at 
different  dates,  which  said  notes  still  remain 
unpaid,  and  that  the  sellers  of  said  goods  knew 
no  persons  in  the  transaction  except  the  plain- 
tiff; that  said  goods  were  marked  in  the  name 
of  the  plaintiff,  and  sent  forward  to  his  address 
for  Cooksville,  in  the  State  of  Mississippi,  but 
that,  before  reaching  their  destination,  they 
were  seized  by  the  defendant,  at  Warsaw,  in 
the  State  of  Alabama,  and  by  him  sold. 

The  defendant  then  introduced  testimony, 
conducing  to  show  that  a  fraudulent  and  col- 
lusive arrangement  had  been  entered  into  be- 
tween the  plaintiff  and  one  James  Randalls, 
sometime  in  June,  1840,  for  the  purpose  of 
screening  the  property  of  said  Randalls  from 
claims  of  his  creditors,  by  which  a  certain 
stock  of  goods  and  other  property,  which  said 
Randalls  then  had,  were  collusively  passed  to 
said  plaintiff,  and  the  business  of  said  Randalls 
thereafter,  until  after  the  seizure  of  said  goods 
by  defendant,  was  carried  on  in  the  name  of 
said  plaintiff;  but  that  said  business,  including 
the  sending  of  said  cotton  and  drafts  to  Mo- 
bile, the  raising  of  said  money,  and  the  pur- 
chase of  said  goods  in  New  York,  though 
done  ostensibly  by  said  plaintiff,  and  in  his 
name,  was  really  aone  by  said  Randalls,  acting 
by  and  through  said  plaintiff,  and  in  his  (the 
plaintiff's)  name,  and  that  said  goods,  seized  and 
sold  by  the  defendant,  were  by  him  seized  and 
sold  as  an  officer  on  process  in  his  hands 
against  said  Randalls,  as  his  (the  said  Randalls') 
property,  mud  for  hit  debts;  and  also  thst  the 
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plaintiff  had  little  or  no  cotton  at  or  about  the 
time  said  cotton  was  forwarded  to  Mobile  as 
aforesaid. 

The  plaintiff  then  introduced  the  said  Ran- 
dalls as  a  witness,  and  asked  him  the  single  ques- 
tion, whether  he  had  interest  in  said  goods  seized, 
at  the  time  they  were  seized  and  sold;  tp  which 
question  the  witness  answered  that  he  had  not. 
The  defendant  then,  on  cross-examination,  for 
the  purpose  of  contradicting  said  Randalls  by 
the  testimony  of  other  witnesses,  if  he  answered 
in  the  negative,  and  thus  impeaching  his  testi- 
mony, inquired  of  hfm  whether  he  had  stated 
to  an  individual,  at  about  the  time  said  cotton 
was  sent  to  Mobile,  that  he  (the  said  Randalls) 
had  succeeded  in  sending  cotton  to  Mobile,  so 
that  the  same  had  not  l^en  attached;  but  the 
plaintiff's  counsel  objected  to  the  witness  an- 
swering the  question,  and  the  court  ruled  that 
the  inquiry  was  of  matter  collateral  and  irrel- 
evant, and  that  the  witness  need  not  answer  the 
auestion  propounded,  and  he  did  not  answer 
tie  same.  The  defendant,  also,  for  the  same 
purpose  last  expressed,  proposed  to  inquire  of 
said  Randalls,  whether  he  had  not  stated  to  a  cer- 
tain individual,  at  or  about  the  time  said  plain- 
tiff left  for  New  York,  for  the  purchase  of  said 
goods,  that  he  (the  said  Randalls)  had  sent  said 
plaintiff  for  goods;  but  it  was  ruled  by  the 
court  that  it  would  not  be  competent  for  the 
defendant  to  discredit  said  witness  by  showing 
that  he  had  made  statements  when  out  of  court, 
128*]  and  not  on  oath,  different  from  *his  tes- 
timony given  in  court;  and  the  question  was 
not  permitted  to  be  put. 

The  court  instructed  the  jury,  that  if  they 
believed  that  the  goods  purchased  by  the  plain- 
tiff in  New  York  were  purchased  with  the 
money  of  the  said  Randalls,  and  that  the 
plaintiff  acted  merely  as  a  shield  for  said  Ran- 
dalls, to  protect  the  said  goods  from  Randalls' 
creditors,  that  the  said  gqodB  were  to  be  con- 
sidered as  the  goods  of  Randalls,  and  were 
lawfully  attached  by  the  defendant  on  an  ex- 
ecution against  Randalls;  but  that  when  the 
goods  were  purchased  for  said  Randalls  in  part 
with  the  money  of  Randalls,  and  in  part  upon 
the  credit  of  plaintiff,  he  giving  his  note  to  the 
several  New  York  mercantile  houses  from 
which  the  purchases  were  made,  and  they 
being  ignorant  of  any  fraud  between  the  plain- 
tiff and  said  Randalls,  then  the  said  goods  thus 
purchased  could  not  lawfully  be  sold  by  the 
defendant  on  execution  against  said  Randalls; 
that  the  remedy  of  creditors  of  Randalls,  when 
the  goods  were  purchased  in  part  with  the 
money  of  Randalls,  and  in  part  upon  credit  of 
plaintiff,  was  in  a  court  of  equity,  where  the 
interest  of  all  concerned  might  be  apportioned 
and  adjusted. 

The  defendant  thereupon  requested  the  court 
to  instruct  the  Jury,  that  if  they  should  find 
for  the  plaintiff,  they  might,  in  making  up 
their  verdict,  deduct  from  the  amount  the 
money  and  lawful  interest  thereon,  in  all  cases 
where  said  goods  were  purchased  in  part  with 
the  money  of  Randalls,  and  in  part  upon  the 
credit  of  the  plaintiff;  which  charge  the  court 
refused  to  give. 

And  the  defendants   took  exception  to  the 
before    mentioned    ruling   and   charge    of    the 
eourt,  M.nd  the  refusal  to  charge  aa  requested, 
ajK/  prayed  that  bia  aaid  exceptioaa  mieht  be  ' 
IS  £u  e/L  * 


signed,  sealed,  and  allowed,  and  the  same  is 
done  accordingly. 

The  defendant,  Thompson,  sued  out  a  writ 
of  error,  and  carried  the  case  to  the  (Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  under  the  Act  of  1839, 
ch.  20  (5  Statutes  at  Large,  315). 

At  March  Term,  1843,  the  Circuit  Court 
passed  the  following  order:  ''This  day  came 
the  parties,  by  their  attorney,  and  this  cause 
coming  on  to  be  heard  upon  the  transcript  of 
the  record,  and  the  matters  assigned  for  error 
being  heard  by  the  court,  and  mature  delibera- 
tion being  thereupon  had,  it  is  considered  by 
the  court  that  there  is  error  in  the  record  and 
proceedings  of  the  said  District  Court;  where- 
upon, it  is  ordered  and  adjudged  by  the  court 
there  that  the  judgment  of  the  District  Court 
be  reversed  and  annulled,  and  that  the  said 
plaintiff  recover  his  costs." 

From  which  judgment  Mavberry  sued  out  a 
writ  of  error,  and  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Brockenbrough  and 
Mr.  Sherman  for  the  plaintiff  in  error,  and  Mr. 
Dargan  for  defendant  in  error. 

*The  third  point  of  the  counsel  for  [*124 
the  plaintiff  in  error  was  the  one  upon  which 
the  opinion  of  this  court  turned,  and  is  there- 
fore the  only  one  inserted.  It  was  as  follows: 
ni.  As  'to  the  venire  facias  de  novo  and  an 
absolute  reversal. 

There  can  be  no  doubt  that  if  the  Circuit 
Court  was  clear,  from  the  record,  that  the 
plaintiff  had  no  cause  of  action,  and  was  not 
entitled  to  recover  in  any  event,  under  the  facts, 
that  that  court  was  right  in  absolutely  reversing 
the  judgment.  But  if  the  Circuit  0>urt  con- 
sidered the  District  Court  correct  in  its  judg- 
ment as  to  the  illegality  of  the  levy  and  sale, 
but  wrong  as  to  the  question  of  evidence  in  the 
cross-examination  of  Randalls  only,  then  it 
should  not  have  reversed  the  judgment  abso- 
lutely, but  have  remanded  it  with  a  venire  de 
novo,  that  the  plaintiff  might  have  the  benefit 
of  his  meritorious  right  of  action,  and  the  de- 
fendant not  be  deprived  of  his  full  rights  in  the 
cross-examination. 

But  as  we  contend  the  District  Court  was 
right  in  both  points,  we  ask  to  set  aside  the  re-  • 
versal,  and  set  up  the  judgment  of  the  District 
CJourt. 

But  if  this  court  thinks  the  District  Court 
did  not  err  upon  the  main  question,  but  did  err 
on  the  question  of  the  cross-examination,  then 
this  court  will  reverse  the  decision  of  the  Cir- 
cuit Court,  with  the  proper  directions;  because 
that  court  did  not  award  a  venire  facias  de 
novo. 

The  counsel  for  the  defendant  in  error  no- 
ticed this  point  as  follows: 

The  act  of  Congress  that  established  the 
Middle  District  of  the  State  of  Alabama,  and 
allowed  appeals  and  writs  of  error  from  that 
court  to  the  Circuit  0>urt  for  the  Fifth  Judi- 
cial Circuit,  does  not  by  any  express  words 
make  it  obligatory  on  the  Circuit  Court  to 
award  a  venire  de  novo,  but  is  silent  on  the  sub- 
ject; therefore  we  must  look  to  the  general 
rules  of  practice  on  this  subject.  I  admit  that 
the  Circuit  0)urt  may  award  the  venire  de  novo 
on  reversing  the  judg;meivlol\\v^\y\%Xrit\.^\«\.^ 
but  I  deny  that  an  om\&B\OTL  lo  ^o  v^  ca:q^  >a 
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remehed  by  a  writ  of  error,  unleM  the  oarty 
claiming  the  venire  had  asked  the  oourt  below 
to  awal^i  it,  and  the  court  had  refused  it.  It 
b  a  settled  rule,  that  a  party  complaining  of 
errors  must  show  it  affirmatively;  he  must 
show  that  the  inferior  court  erred,  and  this 
error  was  prejudicial  to  his  rights.  Bradstreet 
V.  Huntington,  6  Peters,  402. 

Now,  the  defendant  in  error  in  the  Circuit 
Court  (who  is  plaintiff  here)  could  have  de- 
manded a  venire  de  novo,  but  he  did  not;  the 
Circuit  Court,  tnerefore,  did  not  deny  him  the 
right  of  the  writ  of  venire,  nor  act  on  it.  How 
did  this  action  of  the  Circuit  Court  leave  the 
ri^ts  of  the  plaintiff  in  error? 

The  Judgment  of  the  District  Court  was  re- 
versed, and  held  for  nausht.  The  parties  were 
put  b^  this  judgment  in  tne  same  situation  they 
occupied  before  the  suit  was  brought;  and  the 
125*]  plaintiff  *in  error  in  this  oourt  could 
have  issued  a  new  writ.  In  Bank  of  the  United 
States  V.  Bulk  of  Washington,  6  Peters,  8,  the 
Supreme  Court  held,  that  a  party  who  had  de- 
rived a  benefit  from  a  judgment  which  had 
been  reversed,  must  make  restitution;  that  is, 
the  reversal  of  the  judsment  puts  the  parties  in 
statu  quo.  So  in  2  Gal.  216,  it  is  held,  that  a 
Judgment  reversed  is  no  bar  to  an  action  on  the 
same  subject  matter.  So  in  1  Root,  421,  it  is 
decided  that,  if  a  judgment  on  a  note  is  re- 
versed the  note  is  revived;  to  the  very  same 
effect  see  10  Mass.  433;  6  Mass.  204;  8  Johns. 
448. 

These  authorities,  I  think,  settle  the  point 
that  Mayberry,  on  the  reversal  of  the  judgment 
by  the  Circuit  Court,  could  have  brought  a 
new  suit  in  the  State  or  federal  courts,  or  he 
could  have  demanded  a  venire  de  novo.  But  he 
had  the  option  to  do  the  one  or  the  other;  he  did 
not  inform  the  court  which  remedy  he  chose. 
Can  he  now  complain  of  error  that  the  oourt 
left  him  to  select  for  himself?  Can  he  com- 
plidn  that  the  court  did  not  grant  him  a  remedy 
which  he  did  not  apply  for,  when  he  had  the 
power  to  select  between  two  remedies?  This 
view  will  show  that  the  court  did  him  no  injury 
— ^the  court  was  merely  passive;  it  did  not  de- 
cide on  any  right,  nor  act  on  any.  Will  error 
lie,  therefore,  in  such  a  case?  If  so,  may  I  not 
well  ask,  in  what  did  the  court  err  ? 

Again.  The  motion  for  the  venire  must  be 
made  in  the  court  below.  I  think  it  plain  that 
the  party  cannot  come  here  by  writ  of  error, 
and,  for  the  first  time,  move  for  the  venire  in 
this  court;  the  object  of  the  writ  of  error  being 
merely  to  make  such  a  motion. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Upon  looking  into  the  record,  in  this  case, 
we  find  that  there  was  no  final  judgment  in  the 
Circuit  Court,  and  consequently  no  writ  of 
error  will  lie  from  this  oourt. 

It  appears  that  the  plaintiff  in  error  brought 
an  action  of  trenpass  against  the  defendant,  in 
the  District  Court  for  the  Middle  District  of 
AlalMima,  for  taking  and  carrying  away  certain 
goods  and  chattels  alleged  to  be  the  property  of 
the  plaintiff,  and  recovered  a  judgment  for 
13,709.04  and  costs. 

A  tuli  of  exception  wms  taken  by  tha  defend- 


ant  to  tha  rulinss  of  the  oourt  upon  several 
points  raised  at  the  trial,  and  the  case  removed 
by  writ  of  error  to  the  Circuit  Court  for  the 
Southern  District  of  Alabama,  where  the  judg- 
ment of  the  District  Court  was  reversed  with 
costs.  And  upon  this  judgment  of  reversal, 
without  any  further  proceedings  in  the  Circuit 
Court,  the  plaintiff  sued  out  a  writ  of  error 
from  this  court. 

The  writ  of  error  to  remove  the  case  to  the 
Circuit  Court  is  given  by  the  Act  of  1830,  ch. 
20,  sec.  9;  and  as  this  law  contains  no  special 
provision  in  relation  to  the  judgments  of  the 
Circuit  Court  in  such  cases,  the  decisions  of  that 
court  must  be  re-examined  here,  *in  [*126 
the  manner  and  upon  the  principles  prescribed 
in  the  general  laws  upon  that  subject. 

The  Judiciary  Act  of  1789,  sec.  24,  provides, 
that  where  the  judgment  of  a  district  court  is 
reversed  in  the  Circuit  Court,  such  court  shall 
proceed  to  render  such  judgment  as  the  Dis- 
trict Court  should  have  rendered.  Under  this 
act,  however,  the  judgment  of  a  circuit  oourt 
upon  a  writ  of  error  to  a  district  court  could 
not  be  re-examined  in  this  court;  no  writ  of 
error  in  such  eases  being  given.  And  so  the 
law  stood  until  the  Act  of  July  4th,  1840,  eh. 
43,  sec.  3,  which  provides  that  writs  of  error 
in  such  cases  shall  lie,  upon  the  judgment  of  a 
circuit  court,  ''in  like  manner  and  under  the 
same  regulations,  limitations,  and  restrictions 
as  were  there  provided  by  law  for  writs  of 
error  on  judgments  rendered  upon  suits  origi- 
nally brought  in  the  Circuit  Court."  And, 
under  the  &d  section  of  the  Act  of  1789,  writs 
of  error  on  jud|^ents  rendered  in  a  circuit 
court  upon  suits  originally  brought  there  will 
lie  only  in  cases  when  the  judgment  is  a  final 
one,  and  the  matter  in  dispute  exceeds  the  bum 
or  value  of  two  thousand  dollars,  exclusive  of 
costs. 

It  is  evident  that  the  judgment  of  the  Cir- 
cuit Court  now  before  us  is  not  a  final  one.  It 
does  not  dispose  of  the  matter  in  dispute.  And 
if  it  was  affirmed  in  this  court,  it  would  still 
leave  the  matter  in  dispute  open  to  another 
suit;  and  might  result  in  another  writ  of  error 
to  remove  it  to  the  Circuit  Court,  and  then 
again  to  this  court.  The  Act  of  Congress  cer- 
tainly never  intended  to  sanction  such  fruitless 
and  inconclusive  liti^tion;  and  therefore  di- 
rected that  the  Circuit  Court  should  give  such 
judgment  as  the  District  Court  ought  to  have 
given,  that  is  to  say,  a  final  judgment  upon  the 
matter  in  dispute.  Instead  of  suing  out  a  writ 
of  error  upon  the  judgment  of  reversal,  the 
plaintiff  should  have  taken  the  necessary  steps 
to  bring  his  case  to  a  final  decision  in  tne  Cir- 
cuit Court,  in  the  same  manner  as  if  the  suit 
had  been  originally  brought  there.  And  if  he 
supposed  any  of  the  rulings  or  instructions  of 
the  court  at  the  trial  to  be  erroneous,  he  would 
have  been  entitled  to  his  exception,  and  this 
court  could  then  by  writ  of  error  have  re-ex- 
amined the  judgment  of  the  Circuit  Court,  and 
finally  decided  upon  the  matter  in  controversy 
in  the  suit. 

But  upon  the  judgment  of  reversal  only, 
which  leaves  the  dispute  between  the  parties 
still  open,  no  writ  of  error  will  lie,  and  the 
writ  issued  la  this  case  must  therefore  be  dis- 
missed. 
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Order.  to  the  Circuit  Court,  end  thenM  wee  brought 

Thh  CAuee  nine  on  to  be  beerd  on  the  tran-    *'*t*'''i'o^^°'";'i:  >■     .  i  .<  *   * 

•nript  ot  Ibe  reeord  Iron,  tbi  CIroult  Court  o(  "^  '?"■  ""  'PI"'!"".  S""™^"'  t"" 
tlie^Jmt«l  SUt»  for  lb.  Sontbem  Di.trlet  ol  nKr»nt.l.  ho„„.  ,„  New  York,  t«<«n,.  tbe 
Alnban..,  and  ...  ujued  b,  ,oun«li  on  con-  ="'''''"■  °'  "l"  "'"•'»'>'.•  S""  "  *'•>?•. 
MmoSl  wimol,  it  I.  no.  b.r.  ord.red  .nd  "?''/■„..!  .^2  ^  Wb.'.elt,  Or.y  t  Oj, 
adjudgsl  by  tbi.  i>urt,  lint  tbl.  o.n..b.,«id  'f^',,?^'^'A?rf<  Sj  '<""«r  »rpj,Md 
Jbi^r  bereb,  di^Ueed  ,or  tb.  ™.'.  o.  j'  ™'S  uit.™'^^  J.'°S"«Sa'S 
junwucuon.  Thomu  Gray. 

Th«  dcbta  of  theu  Alabama  houMi  to  their 
■  New  York  CredJton  aet  forth  ••  follom; 

Whitaett,  Gny  ft  Co.  to  Nelaon,  Ca^let^»l  ft 

Co.,  a  note  dated  Mav  17th,  1834,  for  (I,06t.- 

IIT'I  *JOHN  Q.  NEIfON,  ChariM  0.  Carle-  3fi,  at  9  monthi;   WhiUett,  Graj  ft  Co.   to 

ton.  Williain  H.  Stewait,  Partners  in  Trade   Pariah,  Manhall  ft  Co.,  two  notea,  one  d»t«d 

Dnder  the  Name  of  NeUoD,  Carleton  ft  Co.,  May  10th.   1S34,   for  ei,47D.Q6,  at  9  montbi, 

Hear7  Pariah,  Daniel  Pariah,  John  R.  Marsh-   and  one,  lame  date,  for  |1,4T0.96,  at  II  month*; 

all,  John  B.  Beaman,  Thomaa  Parish,  Leroy   a  bill  of  exchange  drawn  bj  Whitiett,  Gray  ft 

H.  Wiley,  Partners  in  Trade  Under  the  Name  Co.   on  John  C.  Sims   ft   Co.   for  $1,901.56,   at 

of  Paridi,  Harahall  ft  Co.,  Appellanta,  4  months:  and  a  note  to  White,  Brothers  ft 

^  Co.,  by  Whitsett,  Gray  ft  Co.,  for  (331-46,  at 

'  12  months. 

JOHN  J.  HTLL,  John   P.  Upscomb,  Absalom       Of  the  indiTiduals  composing  the  two  Ala- 

Hardin,  Lorenxo  L  Sexton  and  Ann  R.  Sex-    bama  flrms,  Willian  H.  Whitsett  died  In  Octo- 

ton,  Ua  Wife,  and  James  Gray,  Defendants,   ber,  183S,  and  administration  of  his  estate  was 

committed   to   Lipscomb    ft    Hardin.      Thomas 

Uultitariousness,  objection  of,  cannot  be  taken   Gray  died  in  1836,  and  administration  of  hla 

by   defendant    for    first    time    after    answer   estate  was  granted  to  James  Gray  and  Aon  R. 

— death  of  partner— creditor'a  right  of  action  Gray,  the  widow  of  Thomae,  who  afterwards 

— proper  parties.  intermarried  with  Lorenzo  Sexton. 

'Upon  three  of  the  above  not^s,  judg.  [*198 
It  Is  not  Irregolar  lot  two  mercantile  i™*}e    mcnta  were  obtained  in  December,  1836,againBt 

BBite  as  romplslnenls  In  eqaltr  In  a  creditor  ■  bill,    ir-u  . i^ i _e  uri.ii...it    r-.._  %. 

An  obJ«tl(m  that  a  bliris  multlferloue  must  be  ^i".  "  "urriTing  partner  of  Whitsett,  Gray  ft 
aisde  before  snawer,  sni]  can  be  tested  onljp  bj  the  Co.  In  January,  1840,  a  bill  was  flled  on  tbe 
straetnreor  tbe  bill  Itself.  equity  side  of  tbe  District  Court  of  the  United 

tl<;i%SJ^°\t°'l.t'?;;°n.?^Se°!!STWng''p."?:  States  for  the  Middle  District  of  Alabama  by 
Dcr  or  (o.  In  tbe  first  Instance,  Into  equltj  assinat  the  New  York  firms,  which,  in  August,  IB41, 
tte  nprcMntaities  of  the  deceaeed  partner.  It  ta  „as  amended.  The  amended  bill  included,  a* 
■"aw  SS!Si''the'°',u"°l^  "a^"r  iS'^rH^V  defendant.,  James  GraT,  Lorenzo  Sextwi,  and 
inilQ  equity  affaJnst  the  eateCe  ot  lb*  deceased.  Ann  R.  Sexton  (formerly  Ann  Gray),  adminis- 
Tniere  tberawere  two  merMntlle  drma  and  some  tratora  of  Thomaa  Gray,  deceased,  Absalom 
?«"S.t°rn^.^'"?he'n  fi"?^' iiu"  rt"«f."  .^r  H^^in,  John  P.  Up_^A.  and  J^pb  J  fflH, 
sonal  represenUttres  of  two  o(  the  decaaaed  part-  administrators  of  William  H.  Whitsett,  de- 
aen  of  the  two  finua,  and  alao  agaliist  tbe  ear-   ceased 

.lrt«  p.rn«r  Of  on,  of  the  Urms.  ^^^  y,,^  ^^^^  ^l,^  ^^^^  ,^.  ,t.t*d  that 

execution  had  been  sued  out  against  Hill,  but 

THIS  was  an  appeal  from  the  Circuit  Court   that  no  property  could  be  found;  that  the  es- 
of  tbe  United  States  for  the  Southern  Dls-    tate    of   Whitsett   had   been    reported    to    the 
triet  of  Alabama.  County  Court  as  insolvent,  but  that  the  estate 

Tbe  suit  originated  in  the  District  Court  of  of  Gray  was  futty  able  to  pay  the  debts  of  the 
the  United  States  for  the  Kliddle  District  of  partnerships;  praying  for  a  discovery  and  pay- 
.1-1 ^  from  which  it  was  carried,  by  appeal,   ment,  etc. 


NOTK — As   to  maltlCarlousnesi,  see  note  to  11    ' 
L  ed.  D.  a.  402. 

Partnersblp — How  far  partners  liable  tor  each 
other's  acta. 

Oas  partner  can  bind  anolher  tn  the  settlement, 
edjustment  and  compoundlDg  ol  a  debt  due  to 
tbem  Jolntlf,  without  tbe  knowledge  or  express 
of  the  other.     Cannlnsham  t.  UttleOeld,  1 


able 


jbt*  one 


Slled  to  tbe  nse  of  tbe  firm.    Poln- 
j.   e  Munt.   418. 

re  Joint  proprlelon  ol  certain  pat- 
o(  tbem  csnnot  make  tbe  otber  )i 

tbe  ground  ot  aucb,  their  Joint  In 


t  anjojm. 


Kdwatds,    104. 

A  partner  may  apt _. . 

tadorae  bills,  etc.,  and  auch  power  Is  not  void, 
tbouch  (ranted  under  aeal  bj  one  partner  onl;. 


Lucaa  t.  Bank  ot  Darlcu.  2  Stew.  230. 

The  rcat  of  tbe  members  ot  a  copartnership  can- 
aot  ennce  the  firm  tn  another  partnership,  so  as 
to  tdnda  member  wbo  waa  not  prlTj  or  coDSentlDB 
to  It-     Tabb  T.  Olat  8  Call.  2^1. 

If  one  ol  two  partners  In  trade  gtrea  a  bond  or 
note  without  tbe  consent  of  tbe  otber,  and  for  a 
debt  not  contracted  with  or  due  from  the  partner- 
ship, sneh  bond  or  note  Is  not  binding  on  sucti 
other  partner,  at  law:  nor  will  a  court  of  equItT 
bold  him  bound  on  the  Eround  that  the  dcbl  in 
neatlon  was  contracted  b;  the  psrlnrr  wbo  niTa 
the  boBd  or  DsM  ftir  goodt,   tbt  grMter  part  of 


era  acllng 
"*felrk'° 


, i«reoceVDala.  3  Johns.  Ch.  28. 

The  act  of  a  majority  of  the  partners  of  a 
binds  the  rest ;  sni]  one  of  three  partnera  ■ 
Individually  and   under  a   letter  or  all 
another,  may  bind  tbe  remalDlng  psrtn> 
BodgK>n,    S    Johns.    Ch.    400.   ^       _ 

Co-obllgees  occupj  tbe  attitude  ot  pa 
all  are  in  general  bound  by  tbe  acts 
Clark   T.   PattOD.   4   J.  J.   Msrsb.  S4. 

Tbe  law  Implies  no  Hgreement  to 
either  ot  tbe   partnera   for   their  Tarlo 

Ibe  boalneaa      ' 

-   ■--  anaweraoie 

...,„ „.„1..1"T.,  ._  TloTHllon'ot"his  d'uty'as 

partner.     Caldwell  t.  Lelber,  T  Pain,  488. 
3olnt  owners  ot   v^rtner- -^   ~.««j 


ttA  vn.'OkWvft.  ^A 
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Lipscomb  and  Hardin  answered  tlie  bills, 
denying  generally  the  merits  of  the  claim. 

Hill  answered  separately,  and  concluded  his 
answer  with  denying  the  right  of  the  com- 
plainants to  unite  their  claims  in  one  suit. 

Gray  filed  a  separate  demurrer,  assigning 
therefor  the  following  causes: 

I.  That  the  said  complainants  have  not  by 
their  said  bill  and  amended  bill  made  such  a 
case  as  entitles  them  in  a  court  of  equity  to 
any  discovery  from  this  defendant  or  any  re- 
lief against  him  as  to  matter  contained  in  the 
said  bill  and  amended  bill,  etc. 

U.  That  the  complainants  have  joined  in 
their  bill  and  amended  bill  distinct  matters 
which,  according  to  law  and  the  practice  of 
this  court,  ought  not  to  be  joined,  etc.;  that  is 
to  say,  have  joined  matters  against  the  late 
firm  of  Whitsett  &  Gray,  composed  of  Wm. 
H.  Whitsett,  deceased,  and  Thomas  Gray,  de- 
ceased, with  matters  against  the  late  firm  of 
Whitsett,  Gray  &  Co.,  composed  of  the  said 
Whitsett  &  Gray  and  one  John  J.  Hill,  the 
said  John  J.  Hill  having  no  interest  in  the  mat- 
ter against  the  said  late  firm  of  Whitsett  & 
Gra^.  They  have  joined  matters  of  debt 
against  said  late  firm,  Whitsett  &  Gray,  created 
by  note,  payable  to  certain  persons  using  the 
name  and  style  of  White,  Brothers  &  Co.,  to 
which  debt  the  said  complainants,  or  either  of 
them,  have  not  any  interest,  as  far  as  appears 
by  their  said  bill  or  amended  bill,  and  in  which 
the  said  defendant.  Hill,  is  in  no  wise  inter- 
ested, nor  in  any  wise  liable,  etc. 

IIL  The  complainants'  bill  and  amended 
bill  do  not  show  that  complainants  had  ex- 
hausted their  remedy  at  law  before  coming  into 
this  court  in  such  manner  as  to  entitle  them  to  the 
aid  of  this  honorable  court  as  a  court  of  chan- 
cery, etc.  Wherefore,  for  the  foregoing  causes, 
and  for  divers  other  causes  of  demurrer  appear- 
ing in  the  said  bill  and  amended  bill,  this  de- 
fendant doth  demur  thereto;  and  he  prays  the 
judgment  of  this  honorable  court  whether  he 
129*]  shall  *be  compelled  to  make  further  and 
other  answers  to  the  said  bill;  and  he  humbly 
prays  to  be  dismissed  from  hence  with  his  rea- 
sonable cost  in  this  behalf  sustained. 

In  December,  1841,  the  cause  came  before 
the  District  Court,  which  sustained  the  demur- 
rer. 

The  complainants  appealed  to  the  Circuit 
Court,  which  in  March,  1843,  affirmed  the  de- 
cree of  the  District  Court.    From  the  decision 


of  the  Circuit  Court  the  complainants  appealed 
to  this  court. 

The  cause  was  argued  by  Mr.  Dargan  for 
the  appellants,  and  Mr.  Crittenden  for  the  ap- 
pellees. 

Mr.  Dargan: 

The  decree,  rendered  on  the  demurrer  of 
•lames  Gray,  dismissed  the  bill  as  to  all  the  de- 
fendants, and  they  were  adjudged  to  recover 
their  costs.  This  was  the  necessary  result 
upon  sustaining  the  demurrer  of  James  Gray, 
for  he  being  a  joint  administrator  with  Sexton 
and  wife,  the  suit  could  not  proceed  without 
him.  The  apneal  was  taken  against  all  the  de- 
fendants, and  the  cause  was  pending  properly 
in  this  court,  when  Gray  died;  his  death  did 
not  abate  the  suit  or  render  it  defective,  for 
his  entire  interest  survived  to  Sexton  and  wife, 
and  the  administrator  of  James  Gray  has  no 
interest  in  the  suit.  Therefore  the  cause  is  not 
out  of  court  or  abated  by  the  death  of  James 
Gray,  nor  is  it  necessary  to  make  his  represen- 
tatives parties.  The  only  question  that  can  be 
raised  a^rainst  the  bill  is,  that  it  is  multifarious. 

The  bill  is  not  multifarious  because  it  is  filed 
in  the  name  of  Parish,  Marshall  &  Co.  and 
Nelson,  Carleton  &  Co.,  two  distinct  firms. 

It  is  well  settled  that  when  a  creditor  seeks 
the  aid  of  a  court  of  equity  to  subject  the  assets 
of  a  deceased  debtor  to  the  payment  of  his  debt, 
he  may  sue  for  himself  and  all  other  creditors 
who  will  make  themselves  parties  to  the  suit, 
unless  his  application  to  a  court  of  equity  be 
founded  on  a  specific  lien  on  a  specific  chattel, 
or  on  particular  real  estate,  as  a  mortgagee. 
But  in  the  absence  of  any  specific  lien,  that 
would  give  him  an  exclusive  right  as  against 
the  thing  bound  by  the  lien,  he  may  sue  for 
himself  and  all  other  creditors.  Story's  Equity 
Pleadings,  sees.  90,  100,  and  the  cases  cited. 

Indeed,  if  the  bill  seeks  to  subject  the  real 
estate  of  the  decedent,  it  is  said  the  creditor 
must  sue  in  behalf  of  all;  here  two  firms  sue 
for  themselves  and  all  other  creditors  who  will 
join  in  the  suit. 

The  bill  is  not  multifarious  because  it  seeks  to 
obtain  satisfaction  of  debts  due  Nelson,  Carle- 
ton  &  Co.  and  Parish,  Marshall  &  Co.  by 
Whitsett,  Gray  &  Co.,  and  also  debts  due  Par- 
ish, Marshall  &  Co.  by  Whitsett  &  Gray  alone. 

The  debts  due  the  complainants  by  Whitsett 
Gray  &  Co.  had  been  sued  at  law  against  Hill, 
the  surviving  partner,  and  executions  have 
been     returned — "no     property";     •of     ['ISO 


charge  each  other  for  services  rendered  In  the 
care  and  management  of  the  joint  property,  unless 
there  is  a  special  agreement  tor  that  purpose. 
Franklin  v.  Robinson.  1  Johns.  Ch.  158;  Bradford 
V.  Klmberly.  3  Johns.  Ch.  434. 

Bnt  where  the  several  partners,  who  are  joint 
owners  of  a  cargo,  appoint  one  of  the  partners 
their  agent  or  factor,  to  receive  and  sell  it.  re- 
ceive the  proceeds,  etc.,  a  compensation  is  neces- 
sarily implied  In  such  special  agreement.  Brad- 
ford ▼.  Klmberly,  8  Johns.  Cli.  431. 

If  a  partner  withdraws  funds,  he  will  not  be 
chargeable  with  compound  interest,  unless  he 
trades  or  speculates  with  them  to  a  profit.  Stough- 
tun  V.  Lynch,  2  Johns.  Ch.  210. 

One  member  of  a  firm  Is  not  bound  by  an  In- 
dorsement made  by  another  member  of  fhe  Arm, 
of  an  accommodation  bill  of  exchange,  witbont  ex- 
press or  implied  authority  to  make  such  indorse- 
ment, independently  of  that  arising  from  the  part- 
nership connection.  Chenowith  v.  Chamberlain, 
6  B.  Mon.  60. 

One  member  ot  a  Ann  cannot  bind  bis  co-partner 
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by  a  bond  under  seal.     McNaughten  v.  Partridge, 
11  Ohio.  223. 

One  partner  has  no  power  to  bind  his  co-part- 
ner by  deed,  unless  he  be  expressly  empowered  to 
do  so  by  deed,  and  that  power  cannot  be  proved 
by  parol.  Napier  v.  Catron,  2  Humph.  (Tenn.) 
634. 

The  Implied  authority  of  one  partner  to  bind 
his  copartner,  is  generally  limited  to  such  acts  as 
are  in  their  nature  essential  to  the  general  objects 
of  the  co-partnership.  Klrby  v.  Ingersoll,  ilar- 
rington's  Ch.  172. 

One  partner  cannot  make  a  general  assignment 
of  the  partnership  eflTects  to  a  trustee  for  the  bea« 
eflt  of  the  creditors  of  the  firm  without  the  knowl- 
edge or  consent  of  his  copartner,  when  he  is  ott 
the  spot,  and  might   have   been  consulted.     lb. 

When  money  is  lent  to  part  of  the  members  of 
the  firm,  who  give  a  note  for  It  in  their  own 
names  only,  the  lender  Is  not  a  creditor  of  the 
firm  although  the  borrowers  applv  the  money  to- 
wards payment  of  the  debts  of  the  firm.  Green 
V.  Tanner,  8  Met  411. 

Boward  9* 
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ooune  the  eomplAinanta  can  come  into  equity 
agminst  the  aasets  of  the  deceased  partners  on 
thoee  debts,  for  they  have  done  all  at  law  they 
can  do.  Now,  if  it  be  true  that,  as  to  the  two 
debts  due  by  Whitsett  &  Gray  alone  to  Parish, 
Marshall  &  Co.,  they  have  a  perfect  remedy  at 
law,  or  if  they  have  as  yet  no  equity,  because 
they  must  proceed  at  law  first  against  the  ad- 
ministrators of  Whitsett,  the  question  will  then 
be  raised,  if  complainants  seeK  to  enforce  an 
equitable  riffht,  and  in  the  same  bill  state  a  dif- 
ferent and  legal  right,  as  to  which  equity  will 
afford  no  relief,  and  this  is  apparent  on  the 
bill,  will  the  statement  of  this  legal  right  and 

Srayer  for  relief,  which  by  possibility  cannot 
e  granted,  render  the  bill  defective  as  to  the 
equitable  right?  To  hold  that  a  bill  thus 
framed  would  be  defective,  would  be  a  rigid 
rule,  not,  perhaps,  productive  of  benefit  or 
convenience;  would  it  not  go  to  the  full  ex- 
tent, that  a  complainant  must  recover  on  all 
causes  of  actions  or  suits  stated  in  his  bill,  or 
he  could  not  recover  at  all?  I  have  not  found 
a  case  that  goes  thus  far,  and  I  submit  that  no 
case  can  be  found  where  a  bill  is  held  to  be 
multifarious  because  it  states  and  seeks  relief 
as  to  a  clear  equitable  right,  and  also  states  and 
seeks  relief  as  to  a  different  and  distinct  legal 
right;  but  relief  would  be  granted  as  to  the 
equitable  ri^ht;  and  so  far  as  it  sought  relief 
on  a  legal  title  the  bill  would  be  dismissed  at 
the  hearinff.  If  I  am  right  in  this  view,  the 
demurrer  should  not  have  been  sustained,  even 
if  the  debts  due  by  Whitsett  &  Gray  alone  to 
Parish,  Marshall  i  Go.  cannot  be  enforced  in 
equity  against  the  representatives  of  Gray,  or 
if  their  remedy  on  these  two  debts  is  at  law. 
As  to  the  doctrine  of  multifariousness,  see 
Gaines  t.  Chew  et  aL  2  Howard,  619;  Story 
on  Eq.  Pleadings,  615-617. 

This  view  is  submitted  on  the  supposition 
that  the  court  may  hold  that  Parish,  Marshall 
Sl  Co.  have  a  perfect  right  at  law  on  the  two 
debts  not  sued  at  law,  and  due  by  Whitsett  & 
Gray  alone  to  them.  But  I  think  the  rule  is 
now  well  established,  that  a  creditor  may 
file  his  bill  in  the  first  instance  against  the  as- 
sets of  a  deceased  partner,  notwithstanding  the 
surviving  partner  may  even  be  solvent.  See  1 
Mylne  &  Keen,  682.  This  seems  to  be  a  well 
considered  case,  and  maintains  this  position; 
also  Story  on  Partnership,  sec.  362,  pp.  513, 
514 ;  also  the  case  of  Devaynes  v.  Noble,  1  Mer- 
ivale,  589.  I  admit  that  formerly  the  reverse 
was  held  to  be  the  law;  but  since  the  decision 
in  the  case  of  Devaynes  v.  Noble,  the  rule  seems 
to  be  settled,  that  a  creditor  may  go  into  equity 
in  the  first  instance  against  the  assets  of  a  de- 
ceased partner,  although  the  surviving  partner 
may  be  solvent.  The  text  writers  have  adopt- 
ed thi8  rule  without  objection.  If  the  court 
should  hold  this  to  be  the  rule,  then  Parish, 
Marshall  &  Co.  would  be  entitled  to  relief 
against  the  administrators  of  Thomas  Gray,  al- 
though no  suit  was  brought  against  Whitsett's 
representatives  who  had  survived  Gray;  and  in 
that  aspect  or  the  case,  could  Thomas  Gray, 
IS  1*1  administrator,  demur,  because  *Parish, 
Marshall  &  Co.  sought  to  enforce  debts  charge- 
able on  the  estate,  because  the  deceased  was  li- 
able on  them — on  one  jointly  with  A,  the 
other  JointJj'  with  Bf  The  eat  Ate  ia  hound  for 
bath,  they  mre  both  merelv  debtt,  Mnd  due  to  the 


same  complainant.  The  same  authorities  show 
that  when  a  bill  is  thus  filed  against  the  repre- 
sentatives of  the  deceased  partner,  the  surviv- 
ing partner,  whether  solvent  or  insolvent,  is  a 
nec(>8sary  party  to  the  bill,  although  no  decree 
can  be  rendered  against  him,  for  the  remedy  as 
against  him  is  at  law. 

In  conclusion,  if  the  remedy  on  the  bill  and 
note  to  Parish,  Marshall  &  Co.,  due  by  Whit- 
sett &  Gray,  is  at  law  exclusively ;  or  if,  as  yet, 
Parish,  Marshall  &,  Co.  are  not  entitled  to 
equitable  relief  as  to  these  two  debts,  then  the 
demurrer  is  too  broad,  and  should  not  have 
been  sustained.  But  if  they  can  go  into  equity 
in  the  first  instance  against  the  assets  of  Gray, 
these  two  debts  are  merely  debts  due  by  Gray, 
and  what  inconvenience  will  result  from  unit- 
ing them  with  other  debts  due  the  same  com- 
plainant by  Gra^r  For  the  reasons  above  stated, 
the  court  erred  in  sustaining  the  demurrer. 

Mr.  Crittenden  referred  to  the  complicated 
nature  of  the  suit,  brought  by  two  firms  against 
two  other  firms,  and  contended  that  it  was  ob- 
jectionable on  account  of  multifariousness, 
misjoinder  of  parties,  and  causes  of  action 
That  a  judgment  should  have  been  obtained 
against  the  surviving  partner  at  law,  before  re- 
sorting to  equity.  For  these  principles,  he 
cited  2  Madd.  Chan.  294;  2  Anstnither,  447; 
Hardress,  337;  2  Vesey,  Jun.  323;  1  Story  on 
Partnership,  612-614. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

Amongst  the  causes  assigned  for  the  demur- 
rer in  this  case  no  objection  is  urged  as  found- 
ed upon  the  joinder  of  the  different  complain- 
ants in  the  bill  and  amended  bill,  unless  it  be 
supposed  that  an  objection  may  be  implied  in 
the  general  language  of  the  first  assignment, 
namely,  that  the  complainants  had  not  by  their 
bills  made  such  a  case  as  entitled  them  to  re- 
lief. From  a  statement  thus  vague  and  indef- 
inite it  would  be  difiicult  to  deduce  any  one  ob- 
jection rather  than  another;  but  could  this  as- 
signment Ik*  imderstood  as  pointing  specifically 
to  the  structure  of  the  bills  as  multifarious, 
from  the  number  or  relative  position  of  the 
complainants,  it  is  certain  that  no  valid  excep- 
tion could  on  either  of  those  grounds  be  sus- 
tained. 

These  bill  are  formally,  as  well  as  substan- 
tially, creditors'  bills,  by  which  the  complain- 
ants are  regularly  and  properly  united  in  seek- 
ing satisfaction  from  subjects  against  which,  as 
creditors  of  the  defendants,  they  can  properlv 
claim.  As  to  the  nature  and  regularity  of  such 
a  proceeding,  see  Mitford's  Equity  Pleadings, 
166,  167;  Story's  Equity  Pleadings,  sees.  99, 
100,  and  the  authorities  there  cited. 

*From  a  want  of  perspicuity  in  the  [*1S9 
statements  contained  in  the  bill  and  amended 
bill,  in  the  former  especially,  there  might  seem 
at  first  view  some  plausibility  in  the  second 
cause  assigned  for  the  demurrer,  namely,  the 
multifariousness  of  the  bills  from  the  joinder 
of  parties  as  defendants,  who  are  supposed  to 
be  unconnected  in  interest  and  in  liability. 
The  objection  of  multifariousness  is  one  of 
which  it  is  said  by  the  authorities  a  defendant 
can  avail  himself  by  demurrer  or  exception 
taken  to  the  p\eadins  0x1X7.  tVksA.  \s««l%  ^^- 
signed  for  ^  pTOteictiOB  %isftlKB&\.  V^  ^«uk^Q^ 
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•od  expense  of  answering  to  matters  irrelevant 
to  the  true  controversy  existing  between  him 
and  the  complainant,  if  instead  of  arresting 
the  irregularity  at  the  commencement  and 
claiming  the  exemption  intended  for  him,  he 
will  go  on  and  answer  the  bill,  the  reason  for 
the  exemption  designed  bv  the  rule  no  longer 
exists;  and  although  at  the  hearing  the  court 
may,  sponte  sua,  make  an  objection  for  multi- 
fariousness, it  is  no  longer  in  the  power  of  a 
party,  after  answer,  to  do  so.  See  Whaley  v. 
Dawson,  2  Sch.  &  Lef.  370,  and  Ward  v.  Cooke, 
6  Madd.  80.  From  the  character  of  this 
objection,  then,  and  from  the  established  req- 
uisition as  to  the  time  and  mode  of  making  it 
by  a  defendant,  it  must  of  course  be  tested  and 
determined  by  the  structure  of  the  bill  alone, 
and  cannot  be  enforced,  explained,  or  removed 
by  proceedines  posterior  to  the  bill  and  demur- 
rer, nor  by  the  evidence.  From  this  obscurity 
in  the  bill  and  amended  bill,  as  has  already 
been  observed,  there  might  seem  to  be  a  want 
of  connection  in  interest  and  in  liability  between 
the  defendants,  such  as  would  not  warrant 
their  being  joined  in  the  same  suit.  This  ob- 
jection, however,  will  entirely  vanish  upon  a 
closer  examination  of  the  relative  positions  of 
the  parties. 

The  complainants  consist  of  two  sets  of  cred- 
itors. Pirst,  the  firm  of  Nelson,  CSarleton  A 
Co.;  second,  the  firm  of  Parish,  Marshall  & 
Co.  To  each  of  these  firms  the  copartnership 
of  Whitsett,  Gray  &  Co.  became  indebted.  The 
debt  contracted  to  the  former  house  was  evi- 
denced by  the  note  of  Whitsett,  Gray  &  Co. 
The  debts  (for  there  were  several  in  the  second 
instance)  due  to  Parish,  Marshall  &  Co.  were  evi- 
denced by  two  notes  of  Whitsett,  Gray  Sl  Co.  by 
a  bill  drawn  hj  Whitsett,  Gray  &  Co.  on  Sims  k 
Co.  (which  it  is  alleged  was  not  accepted),  and 
by  a  note  of  Whitsett  A  Gray,  payable  to 
White,  Brothers  &  Co.,  and  passed  in  some 
mode  not  distinctlv  set  forth  by  Whitsett, 
Gray  &  Co.  to  Parish,  Marshall  &  Co.  The  firm 
of  Whitsett,  Gray  A  Co.  was  composed  of  Wil- 
liam H.  Whitsett,  Thomas  Gray,  and  John  J. 
Hill;  that  of  Whitsett  &  Gray  was  composed 
of  William  H.  Whitsett  A  Thomas  Gray.  Thus 
it  appears  that  Thomas  Gray  was  a  member  of 
both  firms.  The  complainants  allege  the  deaths 
of  both  Whitsett  A  Gray,  leaving  Hill  as  sur- 
viving partner  of  the  firm  of  Whitsett,  Gray  A 
Co.  They  aver  that  Lipscomb  A  Hardin  ad- 
ministered upon  the  estate  of  Whitsett,  and  had 
ISS*]  reported  that  estate  *to  the  County 
Court  to  be  insolvent;  that  Ann  R.  Gray,  widow 
of  Thomas  Gray,  and  who  had  intermarried 
with  L.  Sexton,  had,  conjointly  with  James 
Gray,  taken  administration  of  the  estate  of 
Thomas;  that  upon  judgments  obtained  on  the 
notes  of  Whitsett,  Gray  A  Co.,  against  Hill,  the 
surviving  partner,  executions  had  been  sued  out 
and  returned  nulla  bona.  There  is,  in  the  next 
place,  charged  a  belief  of  frauds  and  conceal- 
ment on  the  part  of  Hill,  and  of  the  administra- 
tors of  Whitsett,  and  also  the  perfect  solvency 
of  the  estate  of  Thomas  Gray;  the  whole  con- 
eluding  with  a  prayer  for  accounts  of  the  ef- 
fects of  Whitsett,  Gray  A  Co.,  of  William  H. 
Whitsett,  and  of  Thomas  Gray,  in  the  hands 
of  their  representatives,  and  for  satisfaction. 
//  /a  now  A  rule  of  law  too  well  settled  to  be 
ghmken,  that  the  creditor  of  m  partnership  may, 


at  his  option,  proceed  at  law  against  the  sur- 
viving partner,  or  go  in  the  first  instance  into 
equity  against  the  representatives  of  the  de- 
ceased partner.  See  the  several  cases  on  this 
point  collected  in  Story  on  Partnership,  see. 
302,  note.  This  being  conceded,  there  can  be 
no  yalid  exception  to  the  prosecution  of  this 
suit  immediately  asainst  the  representatives  of 
Thomas  Gray,  and  it  is  to  the  advantage  of  his 
estate  that  the  representatives  of  Whitsett,  and 
the  surviving  partner,  Hill,  should  both  be 
called  in,  that  they  may  be  required  to  con- 
tribute from  any  appropriate  means  in  their 
possession  towards  tne  discharge  of  their  joint 
and  several  obligations.  Here,  then,  will  be 
perceived  the  answer  to  the  third  cause  as- 
signed for  the  demurrer,  namely,  that  the  com- 
f>lainants  had  not  exhausted  their  remedy  at 
aw  before  going  into  a  court  of  equity.  It  is 
the  right  also  of  the  representatives  of  the  de- 
ceased partner,  Whitsett,  and  that  of  the  sur- 
viving partner.  Hill,  to  participate  in  settle- 
ments  in  which  their  interests  are  directly  in- 
volved; and  an  omission  in  the  bills  to  con- 
vene these  joint  parties  in  interest  for  this  pur- 
pose, with  the  representatives  of  the  other  de- 
ceased partner,  Gray,  would  have  exhibited  a 
palpable  and  material  defect  in  the  proceedings 
of  the  complainants. 

Accordinff  to  the  case  made  in  the  bill  and 
amended  bill,  there  are  no  visible  partnership 
effects,  and  it  may  be  the  fact,  that  the  surviv- 
ing partner.  Hill,  and  the  estate  of  the  deceased 
partner,  Whitsett,  are  both  insolvent.  Should 
this  turn  out  to  be  true,  then  the  separate 
estate  of  the  partner,  Grav,  said  to  be  solvent, 
must  be  responsible  to  the  creditors  of  each 
of  the  firms  of  which  he  was  a  member.  In 
order  to  ascertain  the  precise  extent  of  Gray's 
responsibility,  accounts  would  be  proper,  not 
only  between  the  two  firms  and  their  respective 
creditors,  but  also  between  these  firms  them- 
selves. Accounts  would  likewise  be  proper  of 
the  separate  effects  of  the  deceased  partners. 
This  view  of  the  case  removes  the  ground  set 
forth  in  the  second  assi^ment  of  causes  of 
demurrer.  We  are  of  opinion  that  the  court 
could,  in  equity,  properly  take  cognizance  of 
this  cause  without  tne  necessity  for  further 
previous  ^proceedings  at  law;  that  the  [*1S4 
bill  and  amended  bill  of  the  complainants  were 
not  exceptionable  for  multifariousness;  that  the 
decree  of  the  Circuit  Court  dismissing  those 
bills  for  either  of  the  causes  assigned  for  the 
demurrer  is  erroneous.  The  decree  is  therefore 
reversed,  and  this  cause  is  remanded  to  the  Cir- 
cuit Court,  with  directions  to  be  there  pro- 
ceeded in,  conformably  with  the  principles  here 
established. 

Order. 

This  eause  eame  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  with  costs;  and  that  this  eause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Clour t,  with  directions  to  proceed  there- 
in conformaW^  to  \^  o^Wwa  ol  VX\%  <^>rc\.. 
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JOHN  A.  ROWAN  and  John  L.  Harris, 
Copartneri  in  Trade  under  the  Name  and 
Style  of  Rowan  &  Harris,  Plaintiffs  in  Er- 
ror, 

HIRAM  a   RUNNELS,   Defendant   in   Error. 

SABiB  T.  SAME. 

Decision  of  this  court  declaring  contract  yalid 
not  reversed  because  State  court  subsequent- 
ly declared  similar  contract  invalid  under 
State  constitution. 

In  the  case  of  Groyes  T.  Slsnfbter  (IS  Peters. 
4491  this  court  decided  that  ttie  constitution  of 
Mississippi  did  not,  of  itself,  and  without  any 
legislative  enactment,  prohibit  the  introduction  of 
slaves  as  merchandise  and  for  sale. 

This  constitution  went  into  operation  on  the  1st 
of  May,  1833,  and  on  the  ISth  of  May,  1837,  a 
law  was  passed  to  provide  for  the  esse. 

This  court  adheres  to  the  construction  of  the 
constitution  which  wss  slTen  in  the  case  of  Groves 
V.  Blauahter,  and  enforces  contracts  made  be- 
tween the  two  days  above  mentioned,  although 
the  courts  of  the  State  of  Mississippi  nave,  since 
the  decision  In  the  case  of  Groves  v.  Slaughter,  de- 
clared such  contracts  to  be  voi<U 


THESE  cases  were  brought  up  by  writ  of 
error  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  MississippL 
Rowan  and  Harris  were  citizens  of  Virgima, 
and  Runnels  was  a  citizen  of  Mississippi. 

Both  eases  depended  upon  the  same  prin- 
ciple, and  differed  only  in  this,  that  in  one, 
Runnels  executed  to  Rowan  &  Harris  his  own 
note,  and  in  the  other,  indorsed  over  to  them 
a  promissory  note  executed  by  George  W. 
Adama.  BoUi  notes  were  due  on  the  Ist  of 
March,  1840,  one  being  for  $2,050.70,  and  the 
other  for  $8,871.33.  At  maturity  the  notes 
were  prot^ted  for  nonpayment,  and  suits 
brought  upon  them. 

At  the  trial,  the  defendant  offered  in  evi- 
dence a  transcript  of  the  record  of  a  suit  pend- 
ing in  the  Supreme  Court  of  Chancery  of  the 
IS 5*]  *State  of  Mississippi,  wherein  Rowan 
&  Harris  were  complainants,  and  George  W. 
Adams  and  others,  defendants,  one  object  of 
which  was  to  show  that  the  consideration  for 
the  notes  was  a  sale  of  slaves  by  Rowan  & 
Harris  to  Runnels.  Whereupon  the  defendant 
moved  the  court  to  instruct  the  jury,  that  if 
thev  believed  from  the  evidence  that  the  orig- 
inal eonsideration  of  the  note  sued  on  was  the 
sale  by  plaintiffs  to  defendant  of  slaves  intro- 
duced into  the  State  of  Mississippi  for  sale  and 
as  merchandise  by  plaintiffs,  since  the  1st  day 
of  May,  1833,  that  then  said  note  was  void, 
and  they  shoiUd  find  for  the  defendant.  Which 
instruction  the  court  gave  to  the  jury  as  moved 
for  by  the  defendant.  To  the  giving  of  which 
instruction  the  plaintiffs  excepted,  and  upon 
this  exception  iht  case  came  up  to  this  court. 

Mr.  Hetson,  for  the  plaintiffs  in  error,  con- 
tended that  the  case  was  entirely  covered  by 
the  decision  of  this  court  in  16  Peters,  449. 

Mr.  Bihby  for  appellees: 

These  eases  grew  out  of  that  provision  of  the 
eooatitution  of  the  State  of  Mississippi  which 
is  in  these  words:  "The  introduction  of  slaves 
into  this  State  as  merchandise,  or  tor  sale,  shall 
be  probiUted  from  mnd  After  the  Arst  day  of 
MS  Lk  eA 


May,  one  thousand  eight  hundred  and  thirty- 
three." 

The  decision  of  this  court,  at  the  January 
Term,  1841,  upon  the  construction  of  that 
clause  of  the  constitution  of  the  State  of  Mis- 
sissippi, in  the  case  of  Groves  v.  Slaughter,  16 
Peters,  449,  was,  that  the  constitution  of  the 
State  of  Mississippi  referred  the  subject  of  the 
prohibition  to  the  Legislature  as  a  duty  to  be 
performed  by  that  bodv,  and  that  there  was  no 
prohibition  until  the  Legislature  should  act. 

That  decision  is  a  precedent,  not  binding 
upon  the  appellees  in  these  two  cases,  because 
they  were  not  parties  to  that  case,  neither  are 
they  privies.  They  have  a  right  to  avail  them- 
selves of  the  benefit  of  all  the  additional  lights 
and  after-circumstances. 

The  principle  is  well  settled  and  firmly  estab- 
lished bjr  tne  decisions  of  this  court,  again 
and  again  repeated  and  exemplified,  that  the 
construction  which  the  courts  of  the  several 
States  have  given  to  their  own  constitutions 
and  statutes,  respectively,  ought  to  control 
the  decisions  of  this  court  upon  questions  of 
right  growing  out  of  State  constitutions  and 
statutes,  unless  they  come  in  confiict  with  the 
Constitution,  laws,  or  treaties  of  the  United 
States.  The  decision  in  the  case  of  Groves  v. 
Slaughter,  16  Peters,  449,  alludes  to  this  prin- 
ciple; but,  in  the  opinion  of  the  court,  it  is 
said:  "The  case  chiefiy  relied  upon  is  that  of 
Glidewell  et  al.  v.  Hite  and  Fitzpatrick,  a  news- 
paper report  of  which  has  been  furnished  to 
the  court.  It  was  a  bill  in  equity  filed  some- 
time in  the  year  1839,  since  the  commencement 
of  the  suit  now  before  *thi8  court,  and  [*1S6 
the  decree  of  the  Chancellor  afiS^rmed  in  the 
Court  of  Appeals  bv  the  divided  court,  since 
the  judgment  was  obtained  in  this  cause.  But 
if  we  look  into  that  case,  and  the  points  there 
discussed,  and  the  diversity  of  opinion  enter- 
tained by  the  judges,  we  cannot  consider  it  as 
settling  the  construction  of  the  Constitution.** 

As  the  case  of  Groves  v.  Slaughter  itself 
was  decided  by  a  "divided  court,"  as  there  was 
a  "diversity  of  opinion  entertained  by  the 
jud^,"  as  it  was  a  case  of  first  impression, 
deciding  upon  the  construction  of  a  clause  in 
the  constitution  of  the  State  of  Mississippi, 
which  the  decisions  of  the  courts  of  that  Stote 
had  not  then  settled,  as  the  court  then  said; 
and  as  Mr.  Justice  Barbour  died  before  the  de- 
cision, and  Mr.  Justice  Catron  did  not  sit  in 
the  case  from  indisposition,  and  as  Justices 
Story  and  McKinley  dissented  from  the  opinion 
delivered,  it  is  submitted,  with  great  deference, 
that  the  opinion  in  Groves  v.  Slaughter  is  open 
to  argument  upon  these  two  points— 

1st.  The  imperative  obligation  upon  this 
court  to  adopt  the  construction  given  by  the 
courts  of  Mississippi  to  their  constitution,  when 
settled. 

2d.  That  decisions  of  the  courts  of  the  State 
of  Mississippi  have  now  settled  the  eon- 
struction  contrary  to  the  decision  in  Groves  v. 
Slau^ter. 

1.  The  imperative  obligation  upon  this  court 
to  adopt  the  construction  given  oy  the  courts 
of  the  State  of  Mississippi  to  their  constitution, 
when  settled  by  such  deasions. 

Out  of  a  very  great  number  of  precepts 
and  examples  ^ven  by  tbla  co^aal  '^aij^Q^  \&i^ 
subject,  a  sin^  deda\oii  ^\W  %>]Li&s%« 
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In  the  case  of  Elmendorff  v.  Taylor,  10 
Wheat.  159,  the  opinion  of  the  court,  delivered 
by  Chief  Justice  Marshall,  declares:  "This 
court  has  uniformly  professed  its  disposition, 
in  eases  depending  on  the  laws  of  a  par- 
ticular State,  to  adopt  the  construction  which 
the  courts  of  the  State  have  given  to  those 
laws.  This  course  is  founded  on  the  principle, 
supposed  to  be  universally  recognized,  that 
the  Judicial  Department  of  every  government, 
where  such  department  exists,  is  the  appropri- 
ate organ  for  construing  the  legislative  acts  of 
that  government.  Thus,  no  court  in  the 
universe,  which  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to 
say  that  the  courts  of  Great  Britain,  or  of 
France,  or  of  any  other  nation,  had  misunder- 
stood their  own  statutes;  and  therefore  erect 
itself  into  a  tribunal  which  should  correct  such 
misunderstanding.  We  receive  the  construc- 
tion given  by  the  courts  of  the  nation  as  the 
true  sense  of  the  law,  and  feel  ourselves  no 
more  at  liberty  to  depart  from  that  construc- 
tion than  to  depart  from  the  words  of  the 
statute.  On  this  principle  the  construction 
given  by  this  court  to  the  Constitution  and 
laws  of  the  United  States  is  received  by  all  as 
the  true  construction;  and,  on  the  same  prin- 
ciple, the  construction  given  by  the  courts  of 
137*]  the  several  States  *to  the  legislative 
acts  of  those  States  is  received  as  true,  unless 
they  come  in  conflict  with  the  Constitution, 
laws,  or  treaties  of  the  United  States.  If,  then, 
this  question  has  been  settled  in  Kentucky,  we 
must  suppose  it  to  be  rightly  settled.'' 

This  case  is  the  more  impressive  because  this 
court  adopted  the  construction  given  by  the 
Court  of  Appeals  of  Kentucky  to  a  statute  en- 
acted by  the  State  of  Virginia,  and  conformed 
to  the  last  three  decisions  of  that  court,  which 
conflicted  with  nine  former  decisions  of  the 
court  by  the  former  judges,  which  former  de- 
cisions were  in  a  degree  fortifled  by  the  opin- 
ion of  this  court  in  the  case  of  Wilson  v.  Mason, 
1  Cranch,  100 — that  the  particular  descriptions 
in  a  certificate  of  survey,  before  a  copy  could 
be  demanded  as  of  right,  and  when  it  could 
only  be  inspected  by  the  courtesy  of  the  sur- 
veyor, could  not  be  used  by  a  locator  to  help 
out  his  entry  and  communicate  the  necessary 
notoriety.  This  court  did,  notwithstanding,  in 
the  case  of  Elmendorff  v.  Taylor,  say:  "We 
must  consider  the  construction  as  settled  finally 
by  the  courts  of  the  State;  and  this  court 
ought  to  adopt  the  same  rule,  should  we  even 
doubt  its  correctness."    10  Wheat.  165. 

The  reasoning  just  quoted  is  so  clearly  dem- 
onstrative and  convincing  that  the  citations  of 
the  other  decisions  of  this  court  would  be  su- 
perfluous. 

2.  The  decisions  of  the  Supreme  Court  of 
the  State  of  Mississippi  have  now  settled  the 
construction  of  the  constitution  of  that  State 
relating  to  the  point  involved  in  these  cases. 

The  cases  decided  by  the  court  of  Missis- 
sippi, as  reported  in  5  Howard's  Missisippi 
Rep.  100,  110,  769,  and  7  Ibid.  16,  are  re- 
ferred to  as  having  settled  the  construction  of 
the  clause  of  their  constitution  now  under  con- 
sideration. 

The  courts  of  Louisiana  have,  in  questions 

growing  out  of  the  prohibition  in  the  const i- 

tution  of  MiaaiBBippi  before  quoted,  conformed 


to  the  decisions  of  the  coiu't  of  Mississibpi,  of 
which  an  example  is  to  be  found  in  6  Robin- 
son's La.  Rep.  115.  And  the  courts  of  Ten- 
nessee have  in  like  manner  conformed;  but 
as  the  book  of  reports,  containing  the  de- 
cisions of  the  Supreme  Court  of  Tennessee,  has 
been  taken  out  of  the  library  of  the  court,  I 
am  not  able  to  cite  the  particular  case,  nor  do 
I  deem  it  material;  the  decisions  of  the  court 
of  Mississippi  being  the  proper  standard  to 
which  all  other  courts  should  conform  upon 
such  a  question. 

It  would  be  highly  inconvenient  that  one 
construction  of  the  organic  law  of  the  State  of 
Mississippi  should  prevail  in  the  courts  of  that 
State  and  of  the  adjoining  States,  and  that  an- 
other and  different  construction  of  the  same 
instrument  should  prevail  in  the  federal  courts. 

The  decision  in  Groves  v.  Slaughter,  16  Pe- 
ters, 440,  was  by  "a  divided  court;"  two 
justices  were  absent,  in  a  case  of  the  first  im- 
pression, and  when  the  construction  fixed  by 
the  Judiciary  Department  *of  the  gov-[*lS8 
ernment  of  Mississippi  had  not  settled  the 
proper  construction. 

Now  that  it  is  settled  by  the  courts  of  that 
State,  this  court  is  bound  to  adopt  it  as  the 
proper  and  true  construction. 

According  to  the  principles  decided  by  thir 
court  between  Elmendorff  v.  Taylor,  10  Wheat 
165,  and  various  others  too  tedious  to  mention 
this  court  is  no  more  at  liberty  to  depart  fron 
the  construction  of  the  State  constitution,  so 
settled  by  the  Judicial  Department  of  the  State 
of  Mississippi,  tlran  the  courts  of  that  State 
would  be  to  depart  from  the  construction  of 
the  Constitution,  statutes,  and  treaties  of  the 
United  States,  as  settled  by  this  Supreme 
Court  of  the  United  States. 


Mr.  Chief  Justice  Taney  delivered  the  opin 
ion  of  the  court: 

This  action  was  brought  in  the  Circuit  Court 
for  the  Southern  District  of  Mississippi,  bv  th«p 
plaintiffs,  upon  a  promissory  note  made  to 
them  by  the  defendant  for  $2,950.70,  dated 
March  27th,  1839,  and  payable  on  the  1st  of 
March,  1840. 

The  defendant  offered  in  evidence  that  the 
only  consideration  of  this  note  was  certain 
slaves  sold  by  the  plaintiff  to  him  in  Missis- 
sippi in  the  year  1836,  this  note  being  given  to 
take  up  former  securities  which  had  not  been 
paid;  and  that  the  said  slaves  were  introduced 
and  imported  into  the  State  in  the  year  last 
above  mentioned,  by  the  plaintiffs,  as  merchan- 
dise and  for  sale. 

Upon  this  evidence,  the  court  instructed  the 
jury  that  if  the  slaves  were  so  introduced  after 
the  1st  of  May,  1833,  the  note  was  void,  and 
their  verdict  must  be  for  the  defendant.  The 
plaintiffs  excepted  to  this  instruction,  and  the 
verdict  and  judgment  being  against  them,  they 
have  brought  the  case  here  by  writ  of  error. 

The  Circuit  Court  held  this  contract  to  be 
illegal  and  void,  under  the  following  section  of 
the  constitution  of  Mississippi,  adopted  in 
1832: 

'The  introduction  of  slaves  into  this  State, 
as  merchandise  or  for  sale,  shall  be  prohibited 
from  and  after  the  1st  day  of  May,  1833;  pro- 
Tided  tVie  actual  %«lU«r  ot  iieiil«T«  ahall  not  be 
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prohibited  from  purchasing  slaves  in  any  State 
in  thia  Union,  and  bringing  them  into  this 
State  for  their  own  individual  use,  till  the  year 
1846." 

The  question  presented  in  this  case  is  pre- 
dsely  the  same  with  that  decided  by  this  court 
in  the  case  of  Groves -v.  Slaughter,  reported  in 
16  Peters,  449.  And  the  court  then  held,  after 
hearinff  a  very  full  and  elaborate  argument, 
that  the  clause  in  the  constitution  of  Missis- 
sippi, relied  on  by  the  defendant,  which  went 
into  operation  on  the  1st  of  May,  1833,  did  not 
of  itself  prohibit  the  introduction  of  slaves  as 
merchandise  and  for  sale;  and  that  contracts 
for  the  purchase  and  sale  of  slaves  so  intro- 
duced, made  before  the  passage  of  the  law  of 
that  State  of  May  13th,  1837,  were  valid  and 
binding  upon  the  parties..  The  reasoning  upon 
139*]  which  that  opinion  was  ^founded  is 
fully  set  forth  in  the  report  of  the  ease,  and 
need  not  be  repeated  here. 

It  now  appears,  however,  that  the  question 
has  since  been  brought  before  the  courts  of  the 
State,  and  it  has  been  there  settled  by  its  high- 
est tribunals  that  the  clause  in  the  constitution 
above  referred  to  did,  of  itself  and  without  any 
legislative  enactment,  prohibit  the  introduction 
of  slaves  as  merchandise  and  for  sale:  and 
rendered  all  the  contracts  for  the  sale  of  such 
slaves,  made  after  Mav  Ist,  1833,  illegal  and 
void.  And  it  is  argued  that  inasmuch  as  this 
court  adopts  the  construction  given  bv  the 
State  courts  to  their  own  constitution  and  laws, 
we  ought  to  follow  the  decisions  in  Mississippi, 
and  declare  the  contract  before  us  to  be  void, 
notwithstanding  the  case  of  Groves  v.  Slaugh- 
ter.    • 

But  we  are  not  aware  of  any  decision  in  this 
court  which  presses  the  rule  so  far,  or  that 
would  justify  this  court  in  declaring  contracts 
to  be  void  upon  this  ground  which,  upon  the 
fullest  consideration,  it  has  so  recently  held  to 
be  good.  It  will  be  seen,  by  a  reference  to  the 
opinion  delivered  in  the  case  of  Groves  v. 
Slaughter,  that  the  court  were  satisfied  not  only 
that  the  construction  it  then  placed  on  the  con- 
stitution of  Mississippi  was  the  true  one,  but 
that  it  conformed  to  the  construction  upon 
which  the  Legislature  of  the  State  had  acted, 
and  that  the  validity  of  these  sales  had  not 
been  brought  into  question  in  any  of  the  tri- 
bunals of  the  State  until  long  after  the  time 
when  this  contract  was  made;  and  that  as  late 
as  the  beginning  of  the  year  1841,  when  Groves 
V.  daughter  was  decided,  it  did  not  appear, 
from  anything  before  the  court,  that  the  con- 
struction of  the  clause  in  question  had  been 
settl^  either  way,  by  judicial  decision,  in  the 
courts  of  the  State. 

Acting  under  the  opinion  thus  deliberatelT 

Siven  by  this  court,  we  can  hardly  be  required, 
y  any  comity  or  respect  for  the  State  courts, 
to  surrender  our  judgment  to  decisions  since 
made  in  the  State,  and  declare  contracts  to  be 
void  which  upon  full  consideration  we  have 
pronounced  to  be  valid.  Undoubtedly  this 
court  will  always  feel  itself  bound  to  respect 
the  decisions  of  the  State  courts,  and  from  the 
time  they  are  made  will  resard  them  as  oon- 
dusive  in  all  cases  upon  the  construction  of 
their  own  constitution  and  laws. 

Bat  we  ought  not  to  give  to  them  B  retroftoft-  J 
£M  Li,  oA 


ive  effect,  and  allow  them  to  render  invalid 
contracts  entered  into  with  citizens  of  other 
States,  which  in  the  judgment  of  this  court 
were  lawfully  made.  For,  if  such  a  rtlle  were 
adopted,  and  the  comity  due  to  State  decisions 
pushed  to  this  extent,  it  is  evident  that  the 
provision  in  the  Constitution  of  the  United 
States,  which  secures  to  the  citizens  of  another 
State  the  right  to  sue  in  the  courts  of  the 
United  States,  might  become  utterly  useless 
and  nugatory. 

We  are  of  opinion,  therefore,  that  the  deci- 
sion in  the  case  of  Groves  v.  Slaughter  must 
rule  this  case,  and  consequentlv  that  the  judg- 
ment of  the  Circuit  Court  must  be  reversed. 

*The  same  judgment  must  also  be  [*140 
given  in  the  other  case  before  us  between  the 
same  parties,  as  it  depends  on  the  same  princi- 
ples. 

Mr.  Justice  Daniel  dissented. 

From  the  decision  of  the  court  pronounced  ia 
these  causes,  I  feel  myself  constrained  to  dis- 
sent. The  rule  heretofore  announced  and  uni- 
formly observed  by  this  court,  with  respect  to 
the  construction  to  be  given  to  the  constitu- 
tions and  statutes  of  the  several  States,  has 
been  this:  that  the  interpretations  put  upon 
those  constitutions  and  statutes  by  the  supreme 
tribunals  of  the  States  respectively,  should  be 
received  and  followed  as  the  true  interpreta- 
tion. This  rule,  so  reasonable  in  itself,  so  in- 
separable from  every  idea  of  the  competencv,  or 
indeed  the  very  being  of  the  systems  of  wmch 
those  constitutions  and  statutes  make  an  essen- 
tial part,  is  not  even  now  denied;  but  whilst  it 
is,  in  general  terms,  assented  to  in  the  decision 
of  these  causes,  it  is  in  effect,  if  not  in  terms, 
by  the  same  decision  utterly  overthrown.  Di 
the  case  of  Groves  et  al.  v.  Slaughter,  16  Pe- 
ters, 449,  this  court,  as  it  was  constrained  to 
do  in  the  absence  of  any  interpretation  by  the 
State  courts,  save  its  own  construction  to  the 
constitution  of  Mississippi.  Since  the  decision 
of  Groves  t.  Slaughter,  decisions  of  the  Su- 
preme Court  of  Mississippi,  giving  an  interpre- 
tation to  the  constitution  of  that  State,  luave 
become  generally  Imown — they  are  familiar, 
unequivocal,  uniform,  numerous.  That  any 
or  all  of  these  expositions  may  have  been  made 
posterior  to  the  decision  of  the  cause  of  Groves 
V.  Slaughter,  I  hold  to  be  perfectly  immaterial, 
so  far  as  this  circumstance  can  affect  their  force 
and  validity.  If  these  expositions  establish  the 
meaning  of  the  constitution  of  Mississippi,  such 
meaning  must  have  relation  to  the  period  of 
the  consummation  of  that  instrument.  The 
constitution  has  always  been  the  same  thing 
from  the  time  of  its  adoption.  It  could  not 
have  been  some  other  thing  than  the  constitu- 
tion, because  it  had  not  been  interpreted  to  this 
court,  and  subseouently  have  become  the  con- 
stitution merely  because  its  interpretation  Was 
then  generally  declared.  The  decision  of  the 
causes  now  before  this  eomi  giyes  to  the  con- 
stitution of  Mississippi  different  meanings  at 
different  periods  of  its  existence,  and  dednosc 
those  meanings  from  circumstanees  wholly  un- 
connected with  the  intrinsie  signification  of  the 
terms  of  the  instrument  itself.  Such  a  rule  of 
interpretation  involves,  in  my  view,  a  eontta^ 
dietion  whkh  I  tm  ii\io\V;|  uii^^iVI!!&n%  \a  %i^^ 
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Ordqr.  The  reaioni  alleged  for  tbU  roqueit  are,  flnt, 

ThI.  eauae  came  on  to  be  I.eanI  on  the  tran-    !«*•"?•   ''f   »p««  P'"f^^,  ■>?   1^"   "•!• 

•cript  of  the  record  from  the  Carcuit  Court  o(    ^'*>^*'i  '?'",;'"  ^^^^.  "'  "'"""'PP'  '?'  »>• 

the%iiR«d  Bute*  for  the  Southern  Dirtriot  of   ^"A"'!,  *?  the  orov.Bion.  of  the  conitltutiMi 

Uiaeiaaippi,   and   wa*  argued  by   wuxuel:    on-    ,  J,     £J'"^,'."4    S".       *  i^^  ^*™'*r.?i: 

eonaidentlon  whereof,  it  ie  a^er«d  and  ad-   W  "^J"''*-,  f"**'  V*',1"f^:v**^"'5  ^  V5 

JndgMl  by  thi*  court,  that  the  judgnient  of  the   *",  '^„^r,»,'"''"?.*^    "'^^   ^^t  7"^^^.^ 

iTl']    'laid   CSrcult   Court   in   tSs  cauw    be,    ""»  "  «^  "«;  ^  t^«  nep-oe.,  b"t  held  them 

and  the  MRme  i»  hereby  revoreed,  with  eoaU;    ".  P'^^"    '"u         i^/^ll   ^o?*J^™,  «?** 

nnd  that  tU.  eauM  be,  W  tbe  Mioe  <■  bereb^   '!»*?"■.  „»"2  "il  *'""'  ?^  "  J'".-?,'"*!  1^  "l" 

remanded  to  the  aald  (3«iiit  Court,  with  df-    ""'-Pf"  ..^  "^  complainant  .till  reUln.  the 

reetion.  to  award  a  Tenire  facias  de  kovo.  ""di.turbed  poMeulon  o    the  propeuy  without 

even   a   threat  of   moleatatlon,  thie   allegation 

would  aeem  to  have  been  Inserted  In  the  bill 

not  as  containing  in  itself  different  grounds  for 

an  injunction,  but  rather  to  give  some  plausf' 

bility  to  the  charge  of  fraud  and  thus  yeil  tha 

naiced  deformity  of  his  ease. 

I       That  a  note,  given  forthepurehaseof  negroes 

brought  Into  the  State  of  Uississippi  after  1S33 

(when  the  constitution  was  adopted),  and  be- 

Judgment  for  eonsideration  of  sale— collection   fore  1837  {when  tbe  Legislature  impased  penal- 

not  enjoined  on  grounds  that  judgment  debtoi    ties  to  enforce  tbe  constitutional  prohibition), 

apprehends  failure  of  title--lapsa  of  time.         ''as  not  void,  has  been  decided  by  this  court 

in  the  ease  of  Groves  v.  Slaughter,  IG  Peten, 

The  preceding  case  of  Bowan  *  Harris  T.  Ron-    449,  and  again  at  the  present  term  in  the  eta* 

"^Jk"''*"**',"'!'^''?™'^;^  J    ».   .  ._        •>'  Rowsji  k  Harris  v.  Runnels, 

(l<.M'aCrVSBS',S%t''l?w  ""^Eta;  thS^'iSS       But  •«»  "  the  alleged  illegality  of  the  con- 

fact  wblcb  proves  It  to  to  sgalntt  cocscifnce  to    tract  would  have  constituted  sJi  available  da- 

«»«ote  joch  Juflpnent.   and   of  wbleh   the  jpsrtj    tense  to  the  payment  of  note,  it  would   be  a 

""of  which 'bJ  iuht  havf^UlM  'hlmilf  at  iSw    »t"nB*  abuse  of  the  functions  of  a  court  of 

bnt  wsi  prevented  Iff  rraad  or  secident,  anmlied    equity  to  grant  an  injunction  against  the  re- 

wlthsDT  fault  or   ne«llfrace   In   hlmwlt  or  hl«    coverr  of  a  judgment  at  law,  because  a  pur- 

avsUlni  himself  of  such  judgment.  omitted  or  wsa  ashamed  to  urge  it. 

Hence,    "fiers^a    psrtr    bas    cemsined    for    ten        It  may  be  stated  as  a  eeneral  principle,  with 

Injunction  to  iiaj  proceedlofS  tor  tha  recoverr  o!  that  any  fact  which  proves  it  to  be  against  eon- 

the  purchase  joneT,  to  saj  that  the  orlilDsl  pur-  gclence  to  execute  such  judgment,  and  of  which 

hS'h.d'iw'ec^ed'to  Ew'IhSt  '.£'tenU"«'T.w!  S.  '^'  P^V  Could  not  have  availed  himself  in  • 

lo  ssj  tbst  be  had  heard  (hat  some  nereans  uu  i:ourt    of    law,    or    of    which    he    might    have 

known  might  poiil^  at  some  future  lime  sB»?r:  availed  himself  at  law,  but  waa  prevented  by 

'  9..c'h    ai   laJiSclloS;   U  franted.   must   to  dl.  f""?  °'  "f'''t?^'  "°°»'«d  with  sjiy  fault  or 

"' — •  negligence  In  himself  or  his  agents,  ••'"  ••■- 


tborise  a  court   of   equity  to   interfere    bv    in 

THIS  waa  an  appeal  from  the  dreult  Court    junction    to  restrain   the   adverM    party    from 
_     of   the    Unlt«l    States    for   the    Southern   availing   himself   of   snch   judgment.      See   2 


Dlatrlet  of  Blississippi.  Story's  Equity  Jurisprudence,  sec.  S87. 

The    facts    In    the    case   are   sufficiently    set  It  is  too  plain  for  argument  that  none   of 

forth  in  the  opinion  of  the  court.  these  conditions  can  be  predicated  of  the  present 

The  ease  was  argued  by  Mr,  Crittenden  for  case, 

the  appellant,  and  Mr.  Coxe  for  the  appellees.  The  complainant   hu   had   the  undisturbed 
enjoyment  of  hia  purchase,  without  challenge 

Mr.  Jtiatloe  'Giler  delivered  the  opinion   of  of  its  title,  for  ten  vears;  and  it  is  with  a  bad 

the  courti  grace  that  he  now  invokes  the  aid  of  a  court 

It  is  not  easy  to  apprehend  or  appreciate  the  of  equitv  to  shield  him  from  the  payment  of 

grounds  upon  which  tha  complainant  in  this  the  consideration,  on  the  allegation  that  he  bad 

case  haa  Invoiced  tha  aid  of  a  court  of  ehan-  neglected    to   urge   an    unconscionable   defense, 

W^.  or  that  he  had  heard   that  some  persons  un- 

Hs  purohased  some  negroes  from   one  Her-  luiown  might  possibly  at  some  future  time  aa- 

boft,  in  IBSS,  to  whom  he  gave  two  notes  In  sert  a  claim  to  the  property.    It  Is  in  vain  to 

pajnuBt.    On  one  of  these,  suit  was  brought  iiearch  the  annals  of  equity  jurisprudence  for  m 

fttM  ft  Judgment  obtained,  which  haa  been  paiil  precedent   of   an   Injunction   granted   on   such 

■ltd  MsiSMd.    The  other  lemalna  unpaid,  but  nald  pretenses. 

Um  eampUiiant  has  been  summoned  as  gar  "There  Is  no  power,  the  exerdse  of  which  is 
irilhli  fif  Hwhsft  In  a  suit  by  Wanser  and  Ear  more  delicate,  which  requires  greater  caution, 
riaoo,  fa  wbieh  »  judgment  has  also  been  ob  deliberation,  and  sound  £scretion,  or  more  dan- 
Una^  and  an  axecutton  issued;  and  he  now  gerous  in  a  doubtful  ease,  than  the  iasmng 
uks  uw  Intarposition  of  a  court  of  equity,  no'  an  Injunction,  It  is  the  strong  arm  of  equity, 
only  to  protem  him  from  the  judgment  and  e>,  that  never  ought  to  be  extended,  unless  to  cases 
Mution,  out  alto  to  restore  to  him  that  portio:  of  great  injury,  where  courts  of  law  cannot  af- 
of  Ut»  eontSdermtioa  which  bas  been  recovereil  ford  an  adequate  and  commensurate  remedy  In 
4^  da»  coune  of  Imw,  dunaMa.     T^  AslA  vnuA.  *^  «\<cKt,  V\^\ 
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Um  injury  impending,  and  threatened  so  as  to 
be  arerted  only  by  the  protecting  preyentive 

I  process  of  injunction."  Baldwin's  Rep.  218. 
t  aerer  should  be  permitted  to  issue  where  it 
la  even  suspected  that  it  will  be  prostituted  to 
the  unwortn^  purpose  of  delaying,  vexinf^,  and 
harassing  suitors  at  law  in  the  prosecution  of 
their  just  demands. 

Let  the  judgment  of  the  Circuit  Court  be  af- 
irmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
•eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  coiurt,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  aflBjmed,  with  costs. 


CHRISTOPHER  FORD,  Appellant, 

T. 

ARCHIBALD  DOUGLAS,  MaxweU  W.  Bland, 
and  Emeline,  his  Wife,  Appellees. 

Judicial  sale  though  fraudulent  stands  until 
set  aside  by  proper  proceeding  had — sale  on 
creditor's  execution  enioined  m  action — suffi- 
ciency of  answer  to  bill  in  Louisiana— cross 
bilL 

By  the  laws  of  Louisiana,  where  there  has  been 
a  jadiclal  sale  of  the  succession  bj  a  probate 
Jadi^e,  a  creditor  of  the  estate,  who  obtains  a 
JcdRment,  cannot  levy  an  execution  upon  the  prop- 
erty BO  transferred,  upon  the  ground  that  the 
sale  was  fraudulent  and  void.  He  should  first 
bring  an  action  to  set  the  sale  aside. 

The  nurchaser  under  the  Judicial  ssle  baring 
filed  a  bill  and  obtained  an  Injunction  upon  the 
creditor  to  star  the  execution.  It  was  an  irregu- 
lar mode  of  raising  the  question  of  fraud  for  the 
creditor  to  file  an  answer  setting  it  forth,  and  al- 
leging the  ssle  to  be  yoid  upon  that  ground.  He 
sbonid  have  filed  a  cross  bill.  Exceptions  to  the 
snswer  upon  this  sccount  were  properly  sustained 
by  the  court  below. 

Bat  If  the  court  below  should  perpetuate  the 
tnjunctlon,  upon  the  defendants*  refusal  to  an- 
swer further,  the  iniunction  should  be  free  from 
doubt,  in  leaying  the  creditor  to  pursue  other 
property  under  his  judgment,  and  also  at  liberty 
to  file  a  cross  bill.  It  the  injunction  does  not 
clearly  reserre  these  rights  to  the  creditor  It  gpea 
too  far,  and  the  Judgment  of  the  court  below 
must  be  reyersed. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  1  Hiisiana,  sitting  as  a  court  of  equity. 

As  the  merits  of  the  case  were  not  involved 
in  the  decision  of  the  court.  It  will  only  be 
neci^ssary  to  give  such  a  narrative  of  the  facts 
aa  will  illustrate  the  points  of  law  upon  which 
the  decision  turned^ 

On  the  24th  of  November,  1837,  James  S. 
Douglas,  of  the  State  of  Louisiana,  made  his 
last  will  and  testament  as  follows: 

I,  James  S.  Douglaa,  of  the  parish  of  Con- 
cordia, and  State  of  Louisiana,  oeing  feeble  in 
body,  and  knowing  the  uncertainty  of  this  life, 
but  of  sound  and  disposing  mind  and  memory, 
do  make  and  publish  this  my  last  will   and 


aa  Is.  ed» 


First.  I  direct  that  all  my  Just  debts  be  paid 
as  soon  after  my  Mecease  as 'my  execu-[*144 
tors  shall  realize  the  aame  from  the  real  and 
personal  estate  intrusted  to  their  care  and  man- 
agement. 

Second.  Reposing  the  utmost  confidence  in 
my  beloved  wife,  Bmellne  Douglas,  I  hereby 
constitute  and  appoint  her  executrix,  and  my 
brother,  Stephen  Douglas,  and  my  friend.  Pass- 
more  Hoopes,  executors  of  all  my  estate,  real 
and  personal,  lying  and  being  in  the  State  of 
Mississippi. 

Third.  I  also  appoint  my  brother,  Stephen 
Douglas,  and  my  friend,  Passmore  Hoopes,  ex- 
ecutors of  all  my  estate^  real  and  personal,  ly- 
ine  and  being  In  the  said  State  of  Louisiana. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  twenty-fourth  day  of  No- 
vember, one  thousand  eight  hundred  and  thirty- 
seven. 

(Signed)  James  S.  Douglas.      [Seal.] 

This  will,  being  duly  attested,  was  admitted 
to  probate  in  Mississippi  on  the  25th  of  Decem- 
ber, 1837,  and  letters  testamentary  granted.  It 
is  not  necessary  to  follow  the  proceedings  in 
Mississippi  further. 

In  1838,  May  26th,  in  the  State  of  Louisiana, 
before  Richard  Charles  Downes,  parish  judge 
in  and  for  the  parish  of  Madison,  ex  officio 
judge  of  probates,  came  Stephen  Douglas,  pre- 
sented his  petition,  setting  forth  the  death  of 
his  brother,  James  S.  Douglas,  as  happening  in 
November,  1837;  that  he  miade  his  last  will  and 
testament,  wherein  he  appointed  the  said 
Stephen  Douglas  and  Passmore  Hoopes  testa- 
mentary executors  of  his  estate  in  Louisiana; 
that  probate  of  the  will  bad  been  made  in  Clai- 
borne County,  Mississippi;  therefore,  praying 
letters  in  pursuance  of  the  testament,  and  an 
inventory;  whereupon,  the  judge  ordered  that, 
upon  probate  of  the  testament,  an  inventory  be 
taken. 

On  the  30th  of  March,  1839,  the  will  was 
proved  in  Louisiana,  as  it  had  before  been  in 
Mississippi.  Amongst  other  claims  against  the 
estate,  Stephen  Douglas,  the  executor,  filed  an 
account,  claiming  a  debt  due  to  him  of  $63,- 
150.42. 

On  the  81st  of  October,  1839,  Emeline  Doug- 
las, the  widow,  was  appointed  guardian  of  her 
four  children,  and  Archibald  Douglas,  a  younger 
brother  of  Stephen,  was  appointed  under-tutor 
or  guardian.  A  family  meeting  was  called,  and 
attended  the  parish  judge,  which  advised  the 
sale  of  the  plantation  and  slaves,  implements, 
cattle,  etc,  at  the  head  of  Lake  St.  Joseph's,  to 
satisfy  the  balance  due  to  Stephen  Douglas,  the 
executor. 

The  sale  was  accordinsly  ordered  by  the 
parish  judge,  and  took  place  on  the  23d  of 
March,  18^,  when  Mrs.  Emeline  Douglas  and 
Archibald  Douglas  became  the  purchasers. 

On  the  Ist  of  April,  1840,  Emeline  Douglas 
obtained  a  judgment  in  her  favor  against  the 
estate  for  $76,634.74,  and,  on  the  22d  of  April, 
the  parish  judge  ordered  another  sale  to  take 
place  for  the  purpose  of  paying  this  debt. 

*0n  the  8th  of  June,  1840,  the  parish  [*146 
judge  made  sale  of  a  plantation  called  Buck 
Ridge,  slaves,  cattle,  com,  etc.,  all  of  which  be- 
longed, jointly,  to  Jam««  S.  I>OM^%a^  \^!t  ^<^- 
ceaaed  and  Stephen  I>o>i|(!^  \Xi!e  «itWQ^Ast\  *\!\:^% 
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property  was  purchased  by  Bmeline  Douglas 
and  Archibald  Douglas  for  $83,000. 

In  December,  1840,  and  January,  1842,  Ford, 
•  dtizen  of  Virginia,  obtained  the  three  follow- 
ing judgments  against  the  executor,  in  the  Gir- 
eiut  Court  of  the  United  States,  viz.:  the  one 
Judgment  obtained  on  the  23d  of  December, 
1840,  for  $9,180,  with  interest,  at  the  rate  of 
eighty  per  cent,  per  year,  from  the  15th  of  Janu- 
ary, 1838,  on  one  half  thereof,  and  from  15th 
of  January,  1839,  on  the  other  half  thereof,  be- 
sides costs. 

Another  Judgment,  of  the  20th  of  Deeember, 
1840,  for  $4,590,  with  interest  at  same  rate 
from  16th  of  January,  1840,  besides  costs. 

The  third,  of  January  Sd,  1842,  for  $4,590, 
with  interest  at  same  rate  until  paid,  besides 
costs — making  together  $18,360,  besides  interest 
and  costs. 

Executions  were  issued  upon  these  judgments 
and  levied  upon  the  property  which  had  been 
purchased  by  Emeline  Douglas  and  Archibald 
bouglas. 

On  the  21st  of  December,  1842,  Archibald 
Douglas,  Maxwell  W.  Bland,  and  Emeline,  his 
wife  (late  Emeline  Douglas),  filed  their  bill  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  against  Christo- 

!»her  Ford  and  the  marshal,  pra^ng  for  an  in- 
unction to  stay  further  proceedings  under  the 
udffments,  and  that  they  might  he  quieted  in 
their  possession  of  the  property  which  they  had 
purchased. 

On  the  30th  of  December,  1842,  an  injunc- 
tion was  issued  accordingly. 

On  the  21st  of  April,  1843,  Ford  filed  his 
answer,  in  which  he  alleged  that  the  proceed- 
ings under  the  will,  as  well  in  Mississippi  as  in 
Louisiana,  were  the  result  of  fraud,  collusion, 
and  combination,  in  consequence  of  which 
they  were  null  and  void,  and  passed  no  title  to 
the  complainants.  The  answer  then  proceeded 
to  set  forth,  with  great  particularity,  the  acts 
of  which  he  eomplained,  and  concluded  as 
follows: 

"This  respondent,  having  answered  the  al- 
legations in  said  petition  set  forth,  prays  this 
honorable  court  that  the  said  petition  may  be 
decreed  to  be  dismissed,  and  the  injunction 
had  and  obtained  in  this  case  may  be  dissolved, 
and  a  judgment  rendered  against  the  said  pe- 
titioners and  the  sureties  on  their  injunct!  m 
bond  for  damages,  according  to  law.  That  this 
honorable  court  make  such  other  judgment, 
orders  and  decrees,  as  mav  be  found  legal  and 
proper,  to  declare  void  and  null  the  sales  relied 
on  in  said  petition;  to  finally  dissolve  the  said 
injunction  with  legal  damages  in  favor  of  this 
respondent;  to  dismiss  said  petition  and  relieve 
this  respondent  from  the  opposition  of  said  pe- 
titioners; to  order  the  marshal  to  proceed  to 
146*]  *the  sale  of  said  property  under  the 
said  three  writs  of  fieri  facias,  for  the  satisfae- 
tion  of  said  judgments  of  this  respondent; 
and  that  this  respondent  have  judgment  for  his 
costs. 

"And  this  respondent  will  ever  pray,  etc 
(Signed)  Christopher  Ford." 

On  the  22d  of  April,  1843,  the  following  ez- 
oeption  to  the  answer  was  filed: 

The  said  plaintiffs  except  to  the  answer  filed 

^  the  said  Jefendants  in  this  behalf,  because 

BuUten  Mod  tbwg§  bH  forth  in  tlM  aaid 
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answer  cannot,  by  law,  be  inquired  into  in  the 
present  suit  or  proceedings  instituted  by  the 
said  plaintifl's.  And  the  said  plaintiffs  not  ad- 
mittinff  any  of  the  facts  or  matters  set  forth 
and  alleged  in  the  said  answer  of  the  said  de- 
fendants, but,  on  the  contrary,  denying  and  pro- 
testing against  the  truth  of  sJl  and  every  part 
thereof,  and  alleging  that  the  truth  thereof  can- 
not be  inquired  into  in  this  action,  pray  that 
they  may  have  the  benefit  of  their  injunction, 
and  that  the  same  may  be  made  perpetual,  etc 
(Signed)  John  R.  Grymes,  for  plaintiffs. 
And  on  the  same  day  and  year  aforesaid,  to 
wit,  on  the  22d  day  of  April,  1843,  the  follow- 
ing agreement  was  filed  t 
Douglas 

V. 

C.  Ford 

Circuit  Court  of  the  United  States,  Eastern 
District  of  Louisiana. 

It  is  agreed  that  this  case  mav  be  set  down 
for  argument  on  the  matters  of  law  arising  on 
the  petition  and  answer,  as  on  an  exception  to 
the  answer;  and  that  if  the  judgment  of  the 
court,  on  the  matters  of  law,  should  be  for  the 
defendant,  the  plaintiffs  may  join  issue  on  the 
facts,  and  the  testimony  taken  In  the  usual 
manner.  The  plaintiffs  to  be  at  liberty,  at  any- 
time before  hearing,  to  file  special  exceptions 
in  writing. 

(Sign^)       John  R.  Grymes,  for  Plaintiffs. 

On  the  22d  of  April,  1843,  the  cause  came 
on  for  trial  upon  the  plaintiffs'  exceptions  to 
the  answer  of  the  defendant,  and  on  the  24tli 
the  following  order  of  court  was  entered  of 
record: 

Monday,  April  24th,  1843. 

The   court    met    pursuant    to   adjournment 
Present,  the  Honorable  John  McKinley,   Pre- 
siding Judge;  the  Honorable  Theodore  H.  Me 
Caleb,  District  Judge. 
Christopher  Douglass  et  aL 

V. 

Christopher  Ford 

The  consideration  of  exception  filed  in  this 
case  to  the  answer  of  the  defendant  was  this 
day  resumed  before  the  court,  the  complainants 
not  appearing  either  in  person  or  by  nis  solic- 
itor, and  F.  Houston,  Esq.,  for  the  defendant. 
Whereupon,  the  arguments  of  counsel  being 
closed,  it  is  ordered,  adjudged  and  decreed  by 
the  *court,  that  the  exception  of  the  [*147 
complainants  to  defendants'  answer  be  sus- 
tained, and  that  the  defendant  answer  over. 
Archibald  Douglas  et  al. 

V. 

Chirstopher  Ford 

The  defendant,  Christopher  Ford,  by  his 
counsel,  declines  to  answer  further  in  this  case 
the  bill  of  the  plaintiffs,  relying  and  insisting 
on  the  suffidenev  of  the  ample  and  conclusive 
answer  filed  by  him  in  this  cause,  and  the  ut- 
terly null  and  void  character  of  the  title  set  up 
by  said  plaintiffs,  apparent  on  their  said  bill, 
and  the  record  of  the  mortuary  proceedings  of 
the  succession  of  the  said  James  S.  Douglas, 
deceased.  The  defendant  having  declined  to 
answer  further  in  this  case,  and  to  submit  it  to 
the  court  to  render  such  final  decree  in  the  ease 
as  may  appear  to  them  to  be  proper,  it  is  there- 
fore ordered,  adjudged  and  decreed,  that  the 
injuiietioik  ^lexetoloT^  iii^«x^«\  Va  \Xs\%  caaA  \»^ 
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and  th«  same  Is  made  perpetual;   and  it  1b  James  8.  Douglas,  at  the  time  of  his  deaths 

further   ordered,   adjudged   and    decreed,   that  and  liable  to  the  satisfaction  of  the  executions 

the  plaintiffs  recover  the  costs  of  suit,  without  against  Stephen  Douglas,  executors  of  James  S. 

prejudice  to  the  right  of  the  defendant  to  any  Douglas,    unless    the    complainants,    Emeline 

action  he  may  thmk  proper.  Douglas,  one  of  the  testamentary   executors, 

From    this    decree    Fond    appealed    to    this  now   Emeline   Bland,  and  Archibald   Douglas, 

eoori.  they  being  the  tutrix  or  guardian  and  under- 

The  cause  was  argued  by  Mr.  Bibb  for  the  guardian  of  the  infants,  luive,  by  color  of  the 

appellant,  and  Mr.  Meredith  for  the  appellees,  sales  and  purchases  had  and  contrived  by  fraud 

Mr.  Bibb  examined  the  facts  very  mmutely  and  collusion,  and  without  ever  making  pay- 
as  they  were  presented  in  the  record,  with  a  ment,  under  their  collusive  fraudulent  domga, 
view  of  sustaining  the  charge  of  fraud,  and  changed  the  title,  and  are  above  the  powers  of 
then  proceeded:  a  court  of  equitv  in  relation  to  the  frauds. 

The  appellant  assigns  the  errors  following,  At   the  threshold   these  questions  are   pre- 

as  appellant  on  the  record:  sented:    Does  a  report  that  a  person  was  the 

1.  The  judge  erred  in  sustaining  the  excep-  best  bidder  for  lands  and  slaves  at  public  auc- 
tion to  the  answer,  and  also  in  giving  relief  tion,  advertised  for  sale  for  cash,  change  the 
upon  the  bill;  thereby,  in  effect,  decreeing  that  title  and  vest  it  in  the  bidder,  without  any  re- 
the  plaintiffs  could,  as  complainants  in  equity,  port  of  pavment  of  the  price,  without  any  re- 
ask  the  court  to  aid  them  in  consummating  ceipt  for  the  purchase  or  evidence  of  payment, 
their  unfair  practice  of  frauds,  appearing  on  without  payment  made,  and  without  ability  in 
the  face  of  their  bill  and  exhibit  referred  to  as  the  bidder  to  make  payment  of  the  price  ?  Does 
part  of  their  bill.  the  report  of  a  sale  of  lands  and  slaves,  as  hav- 

2.  The  judge  erred  in  adjudging  that  the  ing  been  made  by  a  parish  judge  in  the  State  of 
matters  of  fraud  and  collusion,  alleged  in  the  Louisiana,  to  a  bidder  at  the  price  of  $83,000, 
answer  of  the  defendant,  now  the  appellant,  shield  and  defend  the  bidder  from  all  inquiries 
were  not  defenses  competent,  tit  and  proper,  as  to  his  fraud,  collusion,  art,  and  part  in  pro- 
lesal  and  equitable,  to  be  inquired  into  in  the  curing  a  fraudulent  judgment  and  order  of 
siut  prosecuted  by  the  plaintiffs,  now  appel*  sale;  and  also  as  to  the  facts  of  nonpayment  of 
lees.  the  purchase  money,  his  inability  to  pay,  and 

3.  The  court  erred  in  sustaining  the  bill,  and  that  the  bidder  had  never  been  let  into  posses- 
in  giving  any  relief  to  the  complainants  upon  sionT 

the  bill.  The   complainants,   Archibald   and    Emeline, 

4.  The  court  erred  in  the  nature  and  extent  to  maintain  their  bill,  and  their  exception  to 
of  the  relief  given  to  the  said  complainants.       the  answer  of  the  defendant,  Chrisopher  Ford, 

§.  Upon  the  face  of  the  bill  and  exhibit  re-  are  under  the  necessity  to  assert  the  affirmative 

ferred  to,  as  the  evidence  of  the  title  claimed  of  these  propositions. 

by  the  plaintiffs,  it  appears  that  the  plaintiffs  *The  record  of  the  proceedings  in  [*149 
had  no  title,  had  not  capacity  to  become  pur-  the  Parish  Court  of  Louisiana,  o^red  by  com- 
chasers,  that  they  had  paid  no  consideration,  plainants  In  equity  as  evidence  of  their  title  to 
and  that  the  proceedings  in  the  Parish  Oourt  the  property  levied  upon  by  the  marshal  to 
were  had,  done,  and  procured  by  fraud  and  satisfy  the  executions,  contains  no  report  of  the 
collusion,  and  combination  between  the  said  payment  of  the  prices  which  they  bid;  the 
148*1  Emeline  and  Archibald  Douglas,  *Ste-  complainants  offer  no  proof  of  payment;  their 
phen  Douglas,  the  executor  of  the  will  and  tes-  bill  does  not  allege  payment;  the  sum  was 
tament  of  James  S.  Douglas,  and  others,  with  above  their  circumstances  and  ability  to  pay  In 
intent  and  for  the  purpose  of  delaying,  hinder-  cash;  the  record  abounds  with  evidence  of 
ing,  and  defrauding  the  creditors  of  said  testa-  fraud  and  collusion;  the  answer  charges,  that 
tor,  James  8.  Douglas,  and  Christopher  Ford  the  design,  end,  and  aim  of  the  whole  proceed- 
in  particular;  and  therefore  the  bill  should  ing  to  judgment  and  sale  was  by  a  sham  sale 
have  been  dismissed.  and  colorable  purchase,  to  protect  the  property 

6.  Upon  the  bill  and  transcript  of  the  pro-  from  the  creditors  of  the  testator,  whilst 
ceedings  In  the  Parish  Court  of  Madison,  I^ui-  Stephen  Douglas  yet  is  the  possessor  of  the 
siana,  exhibited  by  the  plaintiffs  in  the  court  estate  as  before  the  pretended  sale.  The  tran- 
below.  as  the  evidence  of  their  title,  it  appears  script  of  the  proceedings  in  the  Probate  Court 
that  the  title  pretended  by  the  said  plaintiffs  is  of  Claiborne  County,  Mississippi,  corroborates 
invalid,  prohibited  by  the  policy  of  the  law,  and  multiplies  the  acts  of  fraud  and  collusion; 
denounced  and  interdicted  by  the  principles  of  and  the  averments  in  the  answer  of  Christopher 
equity;  and  therefore  the  bill  should  have  been  pord,  if  true,  leave  no  room  to  doubt  the  fraud, 
dismiffned.  Shall  these  pass  without  inquiry,  without  ex- 

7.  The  bill  does  not  conta  n  any  equity;  amination,  without  trial,  upon  a  bill  brought 
made  no  ease  proper  for  the  aid  of  a  court  of  ^^  ^^^  ^^  ^j,^  confederates  in  the  fraud  and 

*^S*Ii          i.  #  ..4V  Av    g  ^       ui  V             r^    collusion,  asking  a  coiurt  of  equity  to  call  ita 
Having  set  forth  the  faets  which  are  relied        _,      ' .JJ^  -«*:^*«  ♦o.  J^-^f^^f  ^i*^™  »^a 

on  in  thS  answer,  most  of  which  are  proved  by  "?«r»^  ^J^!^  *"^.  ''''^^VZ.\?a^If^^l  fro,St 

lecordad  proceedings  in  the  two  courii  respect-  ^J^?J^  confederate  in  the  fruits  of  the  fraudT 
ively-the  Court  of  Probate,  in  Mississippi,  and     .  ?y  ^^f  exception  to  the  answer,  and  the  de- 

the  Parish  Court  of  Louisiana— it  remains  to  ««<>»  of  the  judge  below,  the  frauds  are  said 

hiqulre  whether  these  matters  of  fact  were  ad-  not  to  be  proper  subjects  of  inquiry     in  the 

missible  defenses  for  the  defendant  against  the  present  suit  or  proceedings  Instituted  by  the 

bill  and  relief  prayed.  said  plaintiffs." 

The  property  levied  upon  by  the  marshal       The  exception,  aa  tskeiL  aiA  %\A\AXDL^<t  Vc^* 

wmm  amfetiedlv  of  the  mUite  of  the  ieetmtor,  pUm  that  tha  mitten  tii!\  \}b\iisA  ifeX  to^i^tk  \a 
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the  anBwer  may  be  Inquired  into  in  some  other 
suit,  in  some  other  proceeding. 

Does  the  attitude  of  Mrs.  Douglas  and  Archi- 
bald Douelas,  as  complainants  in  equity, 
ensconce  them  from  reprobation  for  having 
art  and  {wrt  in  the  fraudulent  and  covinous 
prooeedinss  which  thev  make  the  ground- 
work and  gravamen  of  their  accusation  and 
prayer  for  relief?  The  maxim  in  equity  is, 
a  complainant  must  come  into  the  court  with 
elean  hands. 

I  propose  to  comprise  my  argument,  as  to 
the  principles  of  law  and  equity  which  should 
rule  the  aecision  of  this  appeal,  under  these 
general  heads: 

1.  The  effect  of  fraud  in  contaminating  and 
avoiding  all  proceedings  and  acts,  as  well  semi- 
judidal  as  ludicial,  had  and  done,  contrived 
and  procured,  by  fraud. 

2.  That  the  jurisdiction  of  the  courts  of  the 
United  States,  to  carry  into  execution  and  full 
effect  their  judgments  and  decrees,  is  plenarv; 
and  that  the  jurisdiction  of  the  court  of  the 
United  States,  to  execute  the  judgments  in 
favor  of  said  Ford,  the  appellant,  is  not  to  be 
remitted  and  referred  to  the  tribunals  of  the 
State  of  Louisiana,  to  give  him  execution  and 
satisfaction  of  these  judgments. 

3.  That,  upon  the  face  of  the  transcript  of 
the  proceedings  in  the  Parish  Oourt,  as  exhibit- 
ed by  the  plaintiffs,  now  appellees,  they  were 
150*]  ^incapable,  and  prohibited  by  the  policy 
of  the  law,  and  the  established  principles  of 
equity,  to  become  purchasers  at  the  sales  there- 
in mentioned,  and  by  their  own  showing  have 
not  the  title  to  the  property  mentioned  in  their 
bill. 

.   1.  As  to  the  effect  of  fraud. 

Lord  Chief  Justice  De  Grey,  in  delivering 
the  answer  of  the  judges  to  a  question  put  to 
them  in  the  Duchess  of  Kingston's  case,  ex- 
pressed the  opinion  of  the  judges  thus:  "Fraud 
IS  an  extrinsic,  collateral  act,  violating  the  most 
solemn  proceedings  of  courts  of  justice;  as 
Lord  Coke  says,  avoiding  all  judicial  acts,  ec- 
clesiastical and  temporal."  The  Duchess  of 
Kingston's  case,  20  Harg.  State  Trials,  002, 
Cobbett's  ed.  604. 

A  decree  of  Exchequer,  that  a  will  was  duly 
proved  which  was  obtained  by  fraud,  relieved 
against  in  chancery,  by  Lord  Hardwicke. 
iSimsley  t.  Powel,  1  Ves.  Sen.  120;  and  Ibid. 
286,  287. 

Where  a  tine  and  non-claim  is  levied  by  fraud, 
a  court  of  equity  will  relieve  against  the  fine; 
per  Lord  Hardwicke.  Oartwrignt  v.  Pultny,  2 
Atk.  881. 

An  original  bill  to  set  aside  a  decree  obtained 
by  gross  fraud,  sustained  by  Lord  Gliancellor 
Macclesfield.  Loyd  Mansell,  2  P.  Williams,  74, 
76. 

At  law,  defendant  may  plead  that  the  judg- 
ment against  his  testator  was  by  fraud  and 
covin.  If  a  decree  was  by  fraud  and  covin, 
the  party  may  be  relieved  against  it;  not  by 
rehearing  or  appeal,  but  by  original  bill.  By 
Lord  Hardwicke,  Chancellor;  Bradish  v.  Gee, 
Ambler,  220. 
>  '*Equity  has  so  great  an  abhorrence  of  fraud, 
Uiat  it  will  set  aside  its  own  decrees,  if  founded 
thereon."  13  Viner,  Fraud  (Aa.),  pi.  9,  10,  p. 
543. 
,■    "Equitj  will  B€V0r  eountea^ce  demands  of 


an  unfair  nature;  in  this  case  it  was  to  have  an 
allowance  for  attending  at  auctions  to  enhance 
the  price  of  goods;  nor  will  equity  suffer  them 
to  be  set  off  asainst  fair  and  just  demands;  and 
a  cross  bill  for  that  purpose  was  dismissed 
with  costs."    13  Viner,  p.  644,  pi.  13. 

In  chancery,  between  Richard  Fermor, 
plaintiff,  and  Thomas  Smith,  defendant,  to  set 
aside  a  fine  levied  by  said  Smith,  by  fraud  and 
covin,  to  bar  the  plaintiff  of  his  inheritance. 
The  proclamations  and  five  years  had  past; 
Smith,  the  tenant  for  years,  all  the  time  con- 
tinuing in  possession,  and  paying  rent  until  his 
term  expired,  and  then  he  claimed  the  inherit- 
ance, and  to  bar  the  plaintiff  by  force  of  the 
said  fine  and  proclamations  and  five  years.  On 
the  hearing  of  the  case,  the  Lord  ICeeper  of 
the  Great  Seal,  because  it  was  a  case  of  great 
importance,  and  considering  that  fines  with 
proclamations  were  general  assurances  of  the 
realm,  referred  the  case  to  all  the  iustices  of 
England  and  the  barons  of  the  Exchequer,  all 
of  whom  met  (except  two)  and  consulted,  and 
resolved  that  the  plaintiff  was  not  barred,  be- 
cause of  the  fraud  and  covin.  And  it  was  said 
*that  the  common  law  "doth  so  abhor  [*151 
fraud  and  covin,  that  all  acts,  as  well  judicial 
as  others,  and  which  of  themselves  are  just  and 
lawful,  yet,  being  mixed  with  fraud  and  deceit, 
are  in  judgment  of  law  wrongful  and  unlaw- 
ful." And  various  examples  and  precedents 
of  decisions  are  cited.  Fermor's  case,  3  Coke, 
77,  78. 

Chancellor  Kent,  in  the  case  of  Rdgal  v. 
Wood,  1  Johns.  Ch.  Rep.  406,  said:  "It  is  a 
well  settled  principle  in  this  court,  that  relief 
is  to  be  obtained,  not  only  against  writings, 
deeds,  and  the  most  solemn  assurances,  but 
against  jud^ents  and  decrees,  if  obtained  by 
fraud  and  imposition." 

In  the  case  of  Kennedy  v.  Daley,  1  Schoale  A 
Lefroy,  355,  Chancellor  Redesdale  relieved 
against  a  decree  obtained  by  fraud  and  imposi- 
tion, and  declared  it  should  have  no  effect. 
And  that  a  fine  levied  and  non-claim,  by  a 
trustee  to  a  person  having  notice  of  the  trust, 
shall  not  bar  the  cestui  oue  trust. 

And  in  the  case  of  Giffard  t.  Hort,  Ibid. 
386,  he  held  a  decree,  obtained  withont 
making  parties  of  those  persons  who  wera 
known  to  have  rights  in  the  estate,  to  be  fraud- 
ulent and  void  as  to  those  not  made  parties, 
and  a  purchaser  under  the  decree,  with  notice 
of  the  defect,  not  to  be  protected  by  it.  The 
fraudulent  decree  was  in  the  Exchequer.  Lord 
Redesdale  laments  numerous  proceedings  in 
the  Exchequer,  at  a  time  when  that  court  was 
oppressed  with  business,  and  could  not  take 
time  for  full  investigation  and  right  docision, 
whereby  advantage  was  taken  by  sucli  pro- 
ceedings to  defraud  persons  of  property  to 
which  they  were  entitled,  '^t  was  one  of  the 
crying  grievances  of  time.  A  systematic  uso 
has  been  made  of  tlie  decrees  of  a  court  for  tho 
purpose  of  effecting  fraud;  mod  it  has  been 
as  much  a  swindling  contrivance  to  deprive 
a  family  of  its  estate,  as  any  of  those  contriv- 
ances which  swindlers  practice  upon  unwary 
young  men.  I  shall  therefore  think  myself 
bound  to  struggle  to  the  utmost  of  my  power 
to  relieve  against  such  oppressive  combina- 
tions."   Giffard  v.  Hort,  1  Scho.  &  Lef.  306. 

Certain  it  U  U^t  ^\ati\,  ^t«^v\.Q>x^>  \^^«Xft,%%^ 
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and  heirs  have  had  as  ample  cause  to  lament 
that  a  systematic  use  has  been  made  of  the 
pariah  courts  of  Louisiana  for  effecting  fraud 
and  awindlinff,  as  Lord  Redesdale  had  for 
lamenting  such  like  uses  made  of  the  Court  of 
Exchequer  in  Ireland. 

The  cases  which  I  have  cited  show  the  active 
relief  given  upon  bills  to  annul  those  fraudulent 
judicial  proceedings.  The  courts  of  equity, 
true  and  consistent  to  the  doctrine  that  '*all 
acta,  as  well  judicial  as  others,  mixed  with 
fraud  and  deceit,  are  in  judgment  of  law 
wrongful  and  unlawful,"  have  ever  refused  to 
grant  any  relief  to  a  party  who  comes  into  a 
eourt  of  equity  as  plaintiff,  asking  to  have  ad- 
vantage of  fraudulent  or  unfair  proceedings. 

The  maxim  in  equity  is,  "He  that  hath  com- 
mitted iniquity  shall  not  have  equity .*'  Fran- 
cis's Maxims,  n.  old  ed.  p.  6,  new  ed.  p.  7. 
15S*]  *Under  that  maxim,  various  examples 
are  given  of  plaintiffs  whose  suits  were  dis- 
missed because  the  subjects  of  the  bill  were 
founded  in  fraud  or  unfair  dealing. 

The  plaintiff  upon  a  loan  of  £90  got  a  bond 
for  £800,  and  had  judgment.  Thereupon  he 
brought  a  bill  to  subject  to  the  satisfaction  of 
the  debt  certain  lands  of  the  defendant  in  right 
of  his  wife,  estated  to  trustees  for  her  benefit. 
"But  the  security  being  gotten  from  the  de- 
fendant when  he  was  dnmk,  the  lord  keeper 
would  not  give  the  plaintiff  any  relief  in  equity, 
not  so  much  as  for  the  principal  he  had  really 
lent,  and  so  the  bill  was  dismissed."  Rich  v. 
Sydenham,  1  Cases  in  Ch.  202. 

Upon  a  bill  to  have  the  benefit  of  articles  of 
marriage,  which  had  been  reduced  to  writing 
but  not  sealed,  containing  an  extreme  portion 
for  the  married  daughter,  more  than  would 
be  left  to  her  father  and  mother,  and  two  other 
daughters  not  provided  for,  the  Lord  Chancel- 
lor would  not  decree  the  agreement,  but  left 
the  plahitiff  to  recover  at  law  if  he  could. 
Anonymous,  2  Cases  in  Ch.  17. 

To  sustain  the  exception  to  the  answer,  or  to 
give  relief  upon  the  bill  without  an  answer, 
upon  the  idea  that  the  fraud  was  not  a  fit  sub- 
ject of  inquiry  upon  a  bill  by  the  actors,  con- 
trivers, and  participators  in  the  fraud  and 
covin,  was  in  contradiction  to  the  established 
principles  of  equity. 

The  complainants  having  brought  their  case 
into  the  Court  of  Equity  for  relief,  it  was  open 
to  every  defense,  to  every  objection  which 
could  have  been  made  against  it  by  a  bill,  on 
behalf  of  those  prejudiced  by  the  proceedings 
in  the  Parish  Court,  to  have  relief  against  the 
fraud  and  covin.  If  the  Circuit  Court  of  the 
United  States  had  jurisdiction  to  hear  and  de- 
termine the  complaint,  as  a  matter  cognizable 
in  equity,  it  had  juris^ction  to  hear  and  deter- 
mine the  defense  to  the  bill  alleging  the  acts  of 
fraud,  collusion,  and  covin,  charged  in  the  an- 
swer, which,  if  true,  avoided  the  proceedings 
relied  upon  as  the  foundation  of  the  bill. 

The  cause  which  had  moved  the  complain- 
ants to  come  into  equity  for  relief  did  not  cur- 
tail the  powers  and  jurisdiction  of  the  court  to 
hfMT  and  determine  any  and  every  eouitable 
defense  to  the  bill.  Fraud,  covin,  and  collu- 
■ion  in  the  plaintiffs,  had  and  used  in  the  pro- 
ceedings on  which  they  relied,  was  an  equitable 
defense,  a  bar  to  the  relief  prayed  by  the  bill. 
That  the  Judgmmkt  enditor,  &  Fan,  the  de- 


fends iit,  had  caused  the  marshal  to  levy  the 
executions  upon  the  property  alluded  to  in  the 
proceedings  m  the  Parish  Court,  as  exhibited 
by  the  complainants,  neither  purg^  the  pro- 
ceedings of  the  fraud,  covin,  and  collusion,  nor 
deprived  the  Circuit  Court  of  the  United  States 
of  its  powers,  duties,  and  dignity  as  a  court  of 
equity. 

The  powers  and  jurisdiction  of  the  Circuit 
Court  of  the  United  States  were  prescribed  and 
conferred  by  the  Constitution  and  laws  of  the 
*United  States,  not  by  the  will  and  [*15S 
convenience  of  the  complainants  in  that  biU. 

Are  the  proceedings  of  the  Parish  Court  of 
Madison,  in  the  State  of  Louisiana,  final  and 
conclusive  against  all  persons,  parties,  and 
those  not  parties?  Are  the  frauds  by  which 
those  judgments  in  favor  of  the  executor, 
Stephen  Douglas,  and  in  favor  of  Mrs.  Emeline 
Douglas,  and  the  fraudulent,  collusive,  and 
covinous  proceedings  under  those  judgments, 
final,  conclusive,  sacred;  beyond  the  power  of 
all  courts  to  overhaul  them  for  fraud,  deceit, 
and  covin?  No  such  sanctity  can  be  ascribed 
to  them. 

Being  liable  to  be  impeached  and  avoided 
for  fraud  and  covin,  the  complainants,  who 
have  carried  a  transcript  of  those  proceedings 
into  the  Circuit  Court  of  the  United  States, 
and  therein  made  those  proceedings  the  sub- 
stratum of  their  bill  in  equity  and  prayer 
for  relief,  have  thereby  subjected  those  pro- 
ceedings to  the  examination  in  that  court,  sit- 
ting as  a  court  of  equity. 

But  such  jurisdiction  of  the  Circuit  Coiurt 
did  not  depend  upon  the  volition  of  the  said 
Archibald  and  Emeline. 

n.  The  jurisdiction  of  the  courts  of  the 
United  States,  to  carry  into  execution  and  full 
effect  their  judgments  and  decrees,  is  plenary, 
not  to  be  remitted  and  referred  to  the  tribunals 
of  the  States. 

The  jurisdiction  of  the  circuit  courts  of  the 
United  States  in  each  particular  case  is  not  ex- 
hausted by  the  rendition  of  the  judgment  or 
decree,  but  continues  until  that  judgment  or 
decree  shall  be  satisfied.  The  beneficial  exer- 
cise of  the  jurisdiction  of  the  court  to  compel 
satisfaction  is  not  less  important  than  the  exer- 
cise of  the  jurisdiction  to  pronounce  the  judg- 
ment or  decree.  The  junsdiction  to  enforce 
satisfaction  by  execution  is  a  necessary  inci- 
dent to  the  jurisdiction  to  give  the  juagment 
or  decree;  it  is  expressly  given  in  the  acts  of 
Congress  establishing  the  courts  and  defining 
their  jurisdiction.  The  execution  and  satisfac- 
tion of  the  judgment  is  the  very  "life  of  the 
law." 

But  I  need  not  labor  this  point;  the  doctrine 
is  well  settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States.  Wayman  v. 
Southard,  10  Wheat.  23;  Bank  of  the  United 
States  V.  Halstead,  10  Wheat.  64. 

The  learned  counselor  who  argued  this  case 
for  the  appellees  cited  many  decisions  of  the 
State  court  of  Louisiana,  and  passages  of  the 
Civil  Code  of  Louisiana,  to  show  that  an  exe- 
cution, issuing  from  a  State  court  of  Louisiana, 
could  not  have  been  levied  upon  this  property 
until,  by  some  proceeding,  the  orders.  Judg- 
ments, and  sales  by  the  parish  jud^^e  of  Mad- 
ison had  been  revera^,  aft\.  aaV^^^  asAasns^^f^. 
The  drift  of  that  %T||;dm«ni,  iskii  \^  «uw^\XnvL 
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taken  to  the  answer  of  Ford,  and  the  opinion 
of  the  judge  in  sustaining  the  exception,  all 
teem  intended  to  drive  C.  Ford  into  the  State 
eourtn  of  Louisiana,  to  seek  satisfaction  of  his 
154*]  judgments  rendered  in  the  ^Circuit 
Court  of  the  United  States,  to  confine  the  proc- 
ess of  execution  to  the  mode  of  proceeding 
under  the  law  of  that  State. 

To  all  those  arguments  and  citations,  I  re- 
ply, that  the  State  of  Louisiana  has  rightful  au- 
thority to  regulate  her  own  courts  and  modes 
of  executing  their  judgments,  hut  has  no  right- 
ful authority  to  regulate  the  modes  of  proceed- 
ing and  processes  of  execution  of  the  courts  of 
the  United  States. 

The  jurisdiction  of  the  courts  of  the  United 
States,  and  the  process  of  execution  of  their 
judgments  and  decrees,  depend  upon  the  Oon- 
•titution  of  the  United  States  and  the  laws 
made  by  Congress  in  pursuance  of  the  Consti- 
tution, not  upon  the  laws  of  the  States.  The 
laws  made  by  Congress  in  pursuanoe  of  the 
Constitution  "shall  be  the  supreme  law  of  the 
land,  anything  in  the  constitution  or  laws  of 
any  State  to  the  contranr  notwithstanding.** 
60  the  Constitution  of  the  (jnited  States  (art.  6, 
sec.  2)  declares. 

Any  law  of  the  State  contrary  to  the  law 
of  the  United  States,  or  impliedly  or  expressly 
prohibiting  the  execution  of  the  process  of  the 
courts  of  the  United  States  within  the  State,  in 
a  manner  different  from  that  prescribed  by  the 
law  of  the  State  to  her  own  courts,  would  be 
null  and  void. 

The  differences  between  the  process  of  ex- 
ecution of  the  judgments  of  the  courts  of 
the  United  States,  as  regulated  by  the  laws  of 
the  United  States,  and  the  process  of  execu- 
tion of  the  judgments  of  the  State  courts  as 
regulated  by  State  laws,  have  been  the  subjects 
of  solemn  argument,  matured  consideration, 
and  decision  in  the  Supreme  Court  of  the  Unit- 
ed  States. 

In  the  cases  of  Wayman  t.  Southard,  10 
Wheat.  1;  The  Bank  of  the  United  States  v. 
Halstead,  10  Wheat.  64;  Suydam  v.  Brodnax, 
14  Peters,  67,  the  laws  of  the  United  States 
regulating  the  process  of  modes  of  executing 
the  judgments  of  the  courts  of  the  United  States 
were  considered,  expounded,  and  adjudged. 

In  the  two  former,  the  certificates  of  the  de- 
eisions  and  mandates  expressly  declare,  "That 
the  statutes  of  Kentuckr  in  relation  to  execu- 
tions, which  are  certified  to  this  court,  are  not 
applicable  to  executions  which  issue  on  judg- 
ments rendered  by  the  courts  of  the  United 
States"  (10  Wheat.  50) ;  "cannot  operate  upon, 
bind  the  mode  in  which  the  venditioni  exponas 
should  be  enforced  by  the  marshal,  and  for- 
bid a  sale  of  the  land  levied  upon,  unless  it 
commanded  three  fourths  of  itM  value."  10 
Wheat.  66. 

The  decision  in  Suydam  t.  Broadnax  de- 
elarc^,  that  the  law  of  the  State  of  Alabama, 
which  commanded  that  claims  of  creditors 
upon  an  estate  declared  to  be  insolvent  should 
be  prosecuted  before  the  commissioners  ap- 
pointed to  manage  the  estate,  has  no  binding 
force  whatever  on  the  circuit  courts  of  the  Unit- 
ed States;  and  the  riffht  of  said  circuit  courts  to 
imlre  eogniEAnee  of  elums  against  such  an  estate 
tmdottbted,  the  gUttnte  of  Alabama  to  the 


rnitnrx  aotwiihaUnding.     14  Fbten,  67. 


*The  Judicial  Department  of  the  gov-[*15S 
emment  of  the  United  States,  in  relation  to  the 
extent  of  its  jurisdiction,  the  distribution  of  its 
powers  between  the  Supreme  Court  and  the  in- 
ferior courts,  the  supervising  power  over  the 
decisions  of  the  State  courts  in  specified  cases, 
the  tenures  of  oflice  of  the  judges,  the  provi- 
sion for  the  adequate  support  of  the  judges, 
their  responsibility,  and  the  mode  of  appoint- 
ment, was  constructed  with  great  wisdom,  cau- 
tion, and  deliberation.  Profiting  by  history 
and  examples  of  the  past,  the  sages  who  framed 
the  Judiciary  Department  looked  to  the  future 
with  anxious  desire  to  preserve  the  Union,  to 
maintain  peace  at  home  and  abroad,  so  far 
as  an  impartial  and  enlightened  administra- 
tion of  justice  can  conduce  to  those  ends. 
Considerations  of  the  highest  importance  de- 
mand that  the  supremacy  of  the  laws  of  the 
Union,  and  the  judicial  cognizance  assigned 
to  the  courts  of  the  United  States,  shall  be 
maintained  in  their  full  extent  and  proper  vigor. 

The  jurisdiction  in  controversies  between  dt* 
isens  of  different  States,  and  in  questions  of 
conflict  of  State  laws  with  the  Constitution 
and  laws  of  the  United  States,  forms  an  im- 
portant provision  for  establishing  justice  and 
preserving  domestic  tranquility.  Past  experi- 
ence of  "fraudulent  laws,  which  had  been 
passed  in  too  many  of  the  States"  before  the 
federal  Constitution  was  proposed,  taught 
the  fraroers  of  that  compact  to  apprehend 
that  the  spirit  which  had  produced  those  would 
in  future  produce  like  instances,  or  assume  new 
shapes  with  like  evil  tendencies;  therefore  the 
Constitution  established  particular  guards 
against  such  evils,  one  of  which  is  the  jurisdic- 
tion of  the  federal  courts  in  controversies  be- 
tween citizens  of  different  States.  Multiplied 
instances,  which  have  occurred  since  the  fed- 
eral Constitution  was  adopted,  attested  by  the 
records  of  this  court,  prove  but  too  well  that 
the  apprehensions  of  the  framers  of  the  Con- 
stitution were  not  idle,  nor  their  foresight  and 
prudent  provisions  for  arresting  the  evils  un- 
profitable. 

m.  Upon  the  bill  and  the  transcript  of  the 
proceeding  in  the  Parish  Court,  exhibited 
thereby  to  make  title  to  the  property  claimed 
by  the  complainants,  now  appellees,  by  their 
own  showing  they  have  not  the  title  to  the 
property. 

They,  said  Emetine  and  Archibald,  were  in 
a  fiduciary  capacity,  the  one  as  tutrix  (or  guard- 
ian), the  other  sub-tutor  (or  under-gua^ian), 
and  therefore  not  capable  in  law  to  b^me  pur- 
chasers at  those  sales. 

The  purchase  money  was  not  paid;  no  pos- 
session was  delivered;  the  whole  contrivances 
of  debts  claimed  against  the  estate  of  her  testa- 
tor, the  judgments  in  favor  of  Stephen  Doug- 
las and  of  said  Emeline,  respectively,  were 
false,  fraudulent,  and  covinous;  the  sales  and 
pretended  purchases  were  shams,  simulations, 
deceitful,  illegal,  and  passed  no  title  to  the  said 
Emeline  and  Archibald. 

Upon  this  point  I  cite  the  case  decided  at  the 
last  term  of  this  court,  Michoud  et  al.  t.  Girod 
et  al.  4  Howard,  663-655,  etc. 

*Tbat  opinion   is  drawn   with   such   [*166 
perspicuity,  research,  and  demonstration,  that 
.  noth\ng  la  \ett  to  \>e  tra^^W^  Vj  '«^'^- 
I     It  la  qI  UmU  sa  «(XiaDDi|fV%  fA  «f«c\iKQS&SL%  vaj^ 
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rdiering  against  the  iniquities  committed  by 
the  Court  of  Probate  and  Parish  Court  of  Loui- 
siana, in  proceedings  similar  to  those  of  the 
Parish  Coiurt  of  Madison  relied  on  by  the  com- 
plainant. 

The  incapacity  of  the  tutor,  or  guardian,  to 
purchase  at  such  a  ssle  is  one  of  the  points  ad- 
judged in  that  case. 

I  have  labored  this  case  because  of  the  value 
in  controYersy,  but  more  on  account  of  the  con- 
sequences in  sJl  time  to  come,  for  good  or  for 
evu,  which  hang  upon  the  decision  of  this  ap- 
peal in  this  way  or  in  that.  Many  things  I 
haTe  said  which  mi^ht  perhaps  have  been  well 
omitted.  Some  thmgs  I  have  intentionally 
omitted  which  might  have  been  said,  which 
will  be  supplied  by  the  intelligence  of  the  court. 
But,  ex  dictus,  et  ex  non  dictus,  I  pray  the  de- 
cree of  this  court  for  the  appellant ;  that  the  in- 
junction be  dissolved  and  the  bill  dismissed,  so 
that  the  appellant  may  have  execution  of  his 
judgments. 

Mr.  Meredith,  for  the  appellees: 

Upon  the  facts  disclosed  bv  the  record,  the 
counsel  for  the  appellees,  in  the  oral  argument 
which  he  had  the  honor  of  addressing  to  the 
court,  when  the  case  was  called  in  its  order 
upon  the  calendar  at  the  present  term,  submit- 
ted two  propositions  which  he  respectfully 
insiBted  were  fully  sustained  by  an  uniform 
series  of  decisions  of  the  Supreme  Court  of 
Louisiana,  establishing  them  as  fixed  rules  of 
property  in  that  State.  They  were  the  follow- 
ing: 

1.  That  the  appellees,  at  the  time  the  execu- 
tions were  levi<^,  were  possessed  of  the  prop- 
erty seized,  under  and  by  virtue  of  judicial 
sales,  translative  of  title,  as  by  public  and  au- 
thentic act. 

2.  That  the  appellees  being  so  possessed  the 
appellant  had  no  right,  on  a  suggestion  of 
fraud,  to  treat  the  proceedings  of  the  Probate 
Court  as  null  and  void,  and  cause  his  execu- 
tions to  be  levied  on  the  property;  but  that  the 
fraud  alleged  by  him  could  only  be  inquired 
into  in  an  action  to  set  aside  the  sales,  und^r 
which  the  appellees  claimed  the  possession  and 
title;  in  which,  if  he  should  succeed,  the  prop- 
erty would  became  liable  to  the  operation  of 
his  Judgments.  Until  when,  the  appellees  had 
a  right  to  be  protected  by  injunction  in  the 
possession  and  enjoyment  of  the  property. 

I.  Upon  the  first  proposition,  as  to  the  lesal 
effect  of  the  adjudications  of  the  probate  sales 
npon  the  title  and  possession,  the  counsel  for 
the  appellees  referred  to  the  following  decisions! 
Zanico  v.  Habine,  5  Martin's  Rep.  372;  1  Con- 
densed Rep.  384;  Bushnell  t.  Brown,  8  Mart. 
Rep.  New  Series,  157;  4  Cond.  Rep.  466; 
Marigny  t.  Nivet,  2  Louisiana  Rep.  408; 
De  Ende  v.  Moore,  2  Mart.  Rep.  N.  S.  336; 
2  Cond.  Rep.  675;  La  Fon's  Executors  v. 
Phillipe,  2  Martin,  N.  S.  225;  2  Cond.  Rep. 
167*]  644.  *These  cases  all  concur  to  show 
that  in  judicial  sales  the  proces  verbal  is  suffi- 
cient evidence  of  title;  and  that  neither  deed 
from  the  officer  making  the  sale,  nor  act  under 
the  signatures  of  the  parties,  is  necessary  to 
perfect  it.  Such,  indeed,  are  the  express  pro- 
visions of  the  Civil  Code.  See  articles  2686, 
tSM,  2601. 

Further,  the  adjudication,  being  by  public 
amd  antbenth  met,  wmB  eompl^tm  9riaeDi09  9it 
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delivery  and  possession,  where  there  was  no 
adverse  possession  at  the  time  of  the  sale. 
Such  a  possession  is  nowhere  alleeed  or  sug- 
gested in  this  case,  and  could  not,  indeed,  have 
existed,  because  all  the  parties  in  interest  were 
before  the  court  when  the  decrees  were  made 
by  the  Court  of  Probates,  as  appears  by  the 
transcript  of  the  record  exhibited  with  the  bill. 
The  bill  itself  avers  that  the  appellees  were  in 
possession  long  before  the  issmng  of  the  exe- 
cutions; and  tne  only  denial  of  the  answer  is 
as  to  the  lawfulness  of  the  possession.  Upon 
this  point,  the  case  of  Fortin  v.  Blount,  1  Mar- 
tin, N.  S.  179;  2  Cond.  Rep.  429,  waa  referred 
to. 

The  first  proposition,  then,  appeared  to  be 
clearly  sustained  under  the  Louisiana  jurispru- 
dence; that  is  to  say,  that  the  appellees  were 
in  possession  of  the  property  upon  which  the 
appellant's  executions  were  levied  by  adjudica- 
tions which  passed  the  title  to  them. 

IL  The  second  proposition,  it  was  contended, 
was  equally  clear  upon  authorities.  It  is  held 
as  settled,  in  the  courts  of  Louisiana,  that  no 
man  can  take  the  law  into  his  own  hands,  and, 
ex  mero  motu,  undertake  to  render  himself  jus- 
tice; that,  however  good  his  title  may  be,  he 
cannot  take  possession  of  property  without 
form  of  law;  and  that  the  courts  will  not,  in  a 
possessory  action,  investigate  his  title,  but  will 
restore  the  possession,  and  leave  him  to  his 
petitory  action.  It  is  eoually  well  settled,  that 
what  one  cannot  do  by  himself,  he  shall  not  be 
permitted  to  do  through  the  instrumentality  of 
a  mere  ministerial  ofiicer — such  as  a  sheriff  or 
marshal — ^acting  under  his  directions  and  or- 
ders, and  under  pretense  of  judicial  authority, 
disturbing  third  parties  in  the  possession  and 
enjoyment  of  their  property,  leaving  them  to 
the  uncertain  and  inadequate  remedy  of  action 
for  the  trespass,  against  the  officers,  or  to  follow 
the  execution  creditor,  perhaps  into  a  distant 
State,  in  quest  of  satisfaction.  If  such  cred- 
itor believes  that  the  title  of  the  party  in 
possession  is  founded  in  fraud,  and  that  the 
property  is  liable  to  his  execution,  the  law  im- 
poses upon  him  the  duty  of  bringing  his  revo- 
catory action  to  annul  the  title  and  subject  it  to 
the  satisfaction  of  his  judgment.  This  he  is 
bound  to  do  first;  he  cannot  forestall  or  pro- 
voke the  inquiry  by  a  seizure  under  execution; 
and  should  he  attempt  to  do  so,  the  courts  will 
enjoin  the  proceeding.  This  principle  has  its 
foundation  in  the  Roman  and  Spanish  laws, 
and  has  been  the  established  jurisprudence  in 
Louisiana  from  the  earliest  period,  and  is  free 
from  all  doubt  and  confiictmg  decisions.  It 
imposes  no  hardship  on  the  plaintiff  in  the  exe- 
cution, because  a  ^revocatory  action  for  [*15S 
cause  of  fraud  is  one  of  the  plainest  and  most 
simple  remedies  in  practice  in  the  courts  of  that 
State;  in  which,  if  the  plaintiff  succeeds,  the 
sale  is  avoided,  and  the  property  restored  and 
subjected  to  his  claim.  In  such  an  action  the 
parties  are  entitled  to  a  jury.  If  the  judgment 
be  in  a  court  of  the  United  States,  and  the 
creditor  prefer  that  jurisdiction,  it  is  submitted 
that  a  bill  on  the  eqtuty  side  would  afford  every 
relief  that  his  case  would  require. 

In  support  of  this  proposition  and  these 
views,  the  counsel  for  the  appellees  referred  to 
the  following  decisions:  St.  Avid  v.  Wv^ol^t^qp 
dor's  Syniiea,  •  ^&aarU&«  ^^\  %  CniA.  "^j^ 
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89;  Barbarin  t.  Saucier,  6  Martin,  N.  S.  361; 
8  Cond.  Rep.  677;  Henry  v.  Hyde,  6  Martin, 
N.  8.  633;  3  Cond.  Rep.  689;  Peet  v.  Mor- 
gan, 6  Martin,  N.  S.  137;  3  Cond.  Rep.  780; 
Yocum  V.  Bullitt,  6  Martin,  N.  8.  324;  8  Cond. 
Rep.  858;  Trahan  y.  McManua,  2  La.  Rep. 
214;  Childress  v.  Allen,  3  Ibid.  479;  Brunet 
T.  Duvergis,  6  Ibid.  126;  Samory  t.  Herbrard, 
17  Ibid.  668;  Laville  ▼.  Hebrard,  1  Robinson's 
Rep.  436;  Fisher  v.  Moore,  12  Ibid.  98.  In 
Henry  v.  Hyde,  and  Yocum  v.  Bullitt,  above 
referred  to,  the  question  arose,  in  a  case  exactly 
like  the  one  under  consideration,  where  prop- 
erty had  been  seized  in  execution,  and  an  in- 
junction had  been  granted  to  the  party  claim- 
ing it  by  purchase,  from  or  under  the  defend- 
ant in  the  execution,  as  the  former  owner. 
Indeed,  injunction  ia  the  remedy  expressly 
given  by  the  law  of  Louisiana.  Code  of  Prac- 
tice, art.  298,  n.  7. 

Upon  these  two  propositions,  then,  and  the 
authorities  cited,  the  counsel  for  the  appellees 
contended  that  the  decree  of  the  Circuit  Coiu-t 
perpetuating  the  injunction  ^ould  be  affirmed. 
The  only  effect  of  such  a  decree  being  to  stay 
the  proceedings  on  the  appellant's  executions, 
issued  under  his  judgments  at  law,  and  put  him 
to  his  direct  action  to  annul  the  sales  and  sub- 
ject the  property  to  their  payment. 

It  was,  moreover,  contended  that  these,  being 
the  established  principles  of  State  jurispru- 
dence, must  be  considered  as  rules  of  property 
in  Louisiana;  and  therefore,  under  the  repeated 
decisions  of  this  court,  as  obligatory  upon  the 
courts  of  the  United  States  as  upon  the  State 
tribunals.  And  for  this  were  cited  8  Wheat. 
642;  12  Ibid.  162;  6  Ibid.  127;  7  Ibid.  650;  8 
Ibid.  635,  642;  10  Ibid.  159;  11  Ibid.  367;  6 
Cranch,  32;  9  Ibid.  98;  1  Peters,  360;  2  How- 
ard, 619. 

These  were  the  positions  and  authorities  on 
which  the  counsel  for  the  appellees  relied,  in 
the  argument  before  referred  to.  A  printed 
brief,  however,  having  since  been  filed,  with 
the  permission  of  the  court,  by  the  counsel  for 
the  appellant,  he  prays  leave  to  subjoin  a  few 
additional  remarks. 

The  Rreater  part  of  this  brief  consists  of  a 
▼ory  labored  analysis  of  the  record  of  the  Pro- 
bate Court,  exhibited  with  the  bill,  with 
150*]  ^intent  to  show  "collusion,  combina- 
tion, and  fraud,"  on  the  part  of  the  executor 
of  James  8.  Douglas  and  the  appellees,  as  the 
purchasers  of  the  property  in  controversy. 
Whether  the  learned  counsel  has  failed  or  suc- 
eeeded  in  this  attempt  is  not  material  now  to 
consider,  because  such  an  investigation  assumes 
the  very  question  now  before  the  court;  that  is 
to  say,  whether,  in  answer  to  a  bill  praying  an 
injunction  to  restrain  him  from  levying  execu- 
tions upon  judgments  recovered  agamst  a  third 
person,  on  property  the  title  and  possession  of 
which  are  alleged  to  be  in  the  appellees,  by 
purchase  at  a  Judicial  sale,  under  aecrees  of  a 
court  of  unquestioned  jurisdiction,  it  is  com- 
petent to  the  appellant  to  aver  that  such  decrees 
were  procured  oy  "collusion,  combination,  and 
fraud. '  Should  this  court  sustain  such  an 
answer,  in  such  a  proceeding,  it  is  presumed 
that  the  case  would  oe  remanded  to  the  Circuit 
Court,  where  the  appellees  will  have  the  rieht, 
under  the  Agreement  before  referred  to,  to  join 
Usue  OB  thc^  mUegmiioDM  in  the  answer,  and« 


under  a  commission,  take  such  testimony  as 
they  may  deem  expedient  or  necessarv. 

The  learned  counsel  has  comprised  his  argu- 
ment under  three  general  heads. 

1.  The  first  is  as  to  the  "effect  of  fraud  in 
contaminating  and  avoiding  all  proceedings 
and  acts,  as  well  semi-judicial  as  judidal,  had 
and  done,  contrived  and  procured,  by  fraud." 
This  general  principle  is  too  indisputable  to 
have  needed  the  support  of  the  numerous  cases 
cited  in  the  brief.  U,  however,  the  learned 
counsel,  in  stating  his  proposition,  intended  to 
appl^  the  phrase  "semi -judicial"  to  the  pro- 
eeedmgs  in  the  Probate  Court  of  the  Parish  of 
Madison,  it  is  only  necessary  to  refer  to  article 
924  of  the  Code  of  Practice  to  show  that  the 
courts  of  probate  in  that  State  have  exclusive 
original  jurisdiction  of  all  matters  touching  the 
administration  of  itie  real  and  personal  estates 
of  deceased  persons  to  a  larger  extent,  perhaps, 
than  the  orphans'  courts  of  any  other  State  of 
the  Union.  Their  proceedings  are,  in  the  fullest 
sense,  judicial,  and  unless  reversed  on  appeal 
their  decisions  are  conclusive  and  cannot  be 
impeached  collaterallv,  except,  as  all  judicial 
acts  may  be,  upon  the  ground  of  fraud.  But 
though  fraud  vitiates  all  judicial  proceedings, 
it  is  surely  not  necessary  to  remind  the  cowrt 
that  he  who  seeks  to  impeach  a  judgment  of 
decree  collaterally  must  show  that  he  was 
neither  a  party  nor  a  privy  to  it.  If  he  stand 
in  either  of  these  relations  he  cannot  be  per- 
mitted to  allege  fraud  in  the  judgment  itself, 
or  in  the  mode  of  proceeding  by  which  it  was 
procured.  He  can  only  do  it  directly  by  motion 
for  a  new  trial,  or  appeal,  or  writ  of  error. 
Prudham  v.  Phillips,  Ambler,  763;  Bush  v. 
Sheldon,  1  Day,  170,  which  was  a  judgment  of 
an  orphans'  court;  Peck  v.  Woodbridge,  8  Day, 
30,  are  among  the  numerous  cases  upon  this 

Soint,  collect^  in  3  Cowen's  Phillips  on  Evi- 
ence,  864,  note  610.  It  is  admitted  that  there 
is  no  such  limitation  upon  the  operation  of  the 
^general  principle,  where  the  putv  al-  [*160 
l^ng  the  fraud  is  a  stranger  to  the  judgment 
he  assails;  because  he  has  no  power  to  reverse 
such  iudgment  by  appeal.  But  in  this  case  the 
appellant  was  a  party  to  all  the  proceedings  in 
the  Probate  Court.  The  law  of  Louisiana  makes 
all  creditors  of  deceased  persons  parties  to  such 
proceedings.  It  is  not  necessary  that  they 
should  be  specially  cited  or  summoned — a  gen- 
eral notice  is  all  that  is  required;  and  the  rec- 
ord proves  that  notice  by  advertisement  was 
given  by  the  judge  of  probates,  at  every  stage 
of  the  proceedings,  conformably  to  the  law  and 
practice  of  the  State.  De  Ende  v.  Moore,  2  Mar- 
tin, N.  S.  336;  2  Cond.  Rep.  679;  La  Fon's 
Executors  v.  Phillips,  Ibid.  226,  644;  Ancieuse 
T.  Dugas,  3  Robinson,  463. 

But  further,  the  appellant  was  not  merely  a 
party  in  contemplation  of  law,  but  an  actor  In 
these  proceedings.  The  record  shows  that  on 
the  3d  of  May,  1841,  he  appeared  by  counsel, 
alleging  himself  a  creditor,  and  filed  an  "op- 
position" to  the  homologation  of  the  several 
accounts  of  the  executor,  averring  them  to  be 
entirely  incorrect  and  illegal,  and  praying  that 
they  might  be  disallowed,  and  tbkt  the  exec- 
utor should  be  ordered  to  file  an  amended  ac- 
count in  which  the  appellant  ought  to  be  placed 
as  a  creditor  for  the  amount  of  his  judgments 
in  the  CiTCuii  Co>ixV>.  "ftuVi  \i<^  'ni^^«c^.«\.  Va  vas^ 
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port  hii  opposition  bj  any  evidence  whatever, 
and  the  court  very  properly  overruled  and  dis- 
missed it  with  costs.  It  is  true  that  the  appel- 
lant, in  his  answer,  states  that  the  attorney  nad 
BO  instructions  or  authority  to  file  such  a  peti- 
tion; and  the  attorney  himself  acknowledges 
that  fact.  Had  this  disavowal  been  made  in 
the  Probate  Court  in  proper  time,  supported  by 
affidavit,  the  court  no  doubt  would  have  noticed 
it.  But  surely  it  cannot  be  contended  that  it 
can  now  be  made,  in  a  collateral  proceeding, 
and  before  a  different  tribunal.  In  contempla- 
tion of  law,  therefore,  and  in  point  of  fact,  the 
appellant  was  a  party  to  the  proceedings,  from 
which  he  took  no  appeal,  though  the  law  al- 
lowed him  one,  but  by  his  executions  attempted, 
in  the  language  of  one  of  the  cases,  "to  seize 
at  once,  and  by  short  hand,"  property  which  in 
the  progress  of  those  proceedings  the  appellees 
had  purchased  under  the  sanction  of  judicial 
decrees.  If  he  had  taken  an  appeal  it  would 
have  been  competent  for  him  to  allege  the  frauds 
of  which  he  now  complains,  and,  establishing 
them  by  proof,  to  set  aside  the  whole  proceed- 
ings. But  that  he  cannot  do  collaterally,  as  he 
has  attempted  in  his  answer. 

It  may  oe  remarked,  that  the  appellant  in- 
stituted his  suits  in  the  Circuit  Court,  after  the 
letters  testamentary  had  been  granted  by  the 
Court  of  Probates  to  Stephen  Douglas,  which 
was  on  the  26th  of  May,  1838 ;  at  all  events,  the 
judgments  were  subsequent  to  the^antof  the 
letters.  Why  did  he  seek  the  jurisdiction  of 
the  Orcuit  Court?  Not  from  ignorance,  because 
be  states  in  his  answer  that  he  "had  expressly 
ordered  his  agent  to  avoid  the  State  courts  al- 
together, for  reasons  sufficient,  and  to  sue  in 
161*]  the  federal  courts  •only."  What  rea- 
sons? The  jurisdiction  of  the  probate  courts 
in  Louisiana  has  been  shown,  and  it  is  so  ex- 
elusive  that  it  has  b^n  repeatedly  decided  by 
the  Supreme  Court  of  that  State,  that  creditors 
have  no  right  to  enforce  their  claims  by  action 
in  any  other  forum  (De  Ende  v.  Moore,  2  Mar- 
tin, N.  S.  336;  2  Cond.  Rep.  676;  La.  Fon*s 
Executors  v.  Phillips,  Ibid.  225;  Ibid.  644); 
and  for  this  just  and  obvious  reason,  that  such 
a  right  would  have  a  tendency  to  defeat  one  of 
the  great  objects  of  all  testamentary  systems, 
an  equal  distribution  of  assets  among  all  the 
creditors  of  the  decedent.  This  was  exactly 
what  the  appellant  most  desired  to  avoid.  It 
was  to  overreach  the  other  creditors — to  obtain 
more  than  his  just  dividend  at  their  expense — 
that,  in  fraud  of  the  law  of  the  ftate,  he  brought 
his  suits  in  the  Circuit  Court.  If  he  fails  in  the 
attempt,  the  consequences  are  of  his  own  seek- 
ing. But  he  has  still  a  locus  penitentise,  for.  by 
the  avil  Code  of  Louisiana,  articles  1000,  1061, 
creditors  who  omit  or  neglect  to  present  their 
claims  are  entitled,  even  after  final  distribution, 
to  an  equal  dividend  with  those  who  have  been 
more  diligent;  to  be  made  up  by  contribution 
from  the  legatees  in  the  first  instance,  and  if 
there  are  none,  or  the  amount  of  legacies  be 
insufficient,  then  by  the  creditors  who  have 
been  paid,  so  as  to  put  all  upon  equality. 

2.  The  second  proposition  of  the  counsel  for 
the  appellant  may  be  safely  assented  to.  The 
plenary  power  of  the  courts  of  the  United  States 
to  carry  into  execution  and  full  effect  their 
iudgmenta  And  decrees  ia  unqueationed.  Not 
bms  mnjr  attempt  been  mmde,  in  Hum  crnae.  to 
MM  Lk  ed. 


"remit  or  refer^  the  judgments  recovered  1^ 
the  appellant  against  the  ex<)cutor  of  James  8. 
Douglas  to  the  tribunals  of  the  State  of  Loui- 
siana for  execution  or  satisfaction;  or  to  inter- 
fere with  the  rightful  jurisdiction  of  the  Circuit 
Court  over  those  judgments;  or  to  claim  that 
it  should  be  regulated  bv  an^  other  process  oi 
execution  than  that  which  is  prescribed  by  the 
laws  of  the  United  States  for  their  courts.  The 
appellees  do  not  deny  that  the  writs  of  fieri  fa- 
cias issued  regularly  upon  the  judgments,  and 
that  the  marshal  acted  regularly  m  the  per- 
formance of  his  duty,  aoconiinff  to  their  man- 
date. Their  only  complaint  is,  that  in  obedience, 
not  to  the  writs,  but  to  the  orders  and  direc- 
tions of  the  appellant,  the  marshal  has  seized 
and  taken  in  execution  their  property,  instead 
of  the  property  of  the  defendant  in  the  judg- 
ments; ana  their  only  claim  is  to  have  the  ques* 
tion  of  property  tried  by  the  law  of  Louisiana; 
and  not  before  the  tribunals  of  that  State,  if  the 
appellant  should  prefer  the  forum  which  he  at 
first  selected;  but  if  in  that  forum,  by  the  law 
of  that  State,  which,  as  it  had  been  shown, 
does  not  permit  a  party  to  take  property  in  exe- 
cution, claimed  by  a  third  person,  upon  a  sug- 
gestion or  allegation  of  fraud,  without  first 
establishing  the  fraud  by  judicial  decision. 
This  the  appellees  respectfully  insist  that  they 
have  a  clear  right  to  ask,  under  the  provision 
of  the  thirty-fourth  section  of  the  Judiciary 
Act  of  1789,  in  the  exposition  *of  which  [*169 
Chief  Justice  Marshall,  delivering  the  opinion 
of  the  Court  in  Wayman  v.  Southard,  10 
Wheat.  25,  and  speaking  of  judgments  in  the 
courts  of  the  United  States,  puts  the  very  case 
in  the  following  words:  "If  an  officer  takes  the 
property  of  A  to  satisfy  an  execution  against 
B,  and  a  suit  be  brought  by  A,  the  question  of 
property  must  depend  entirely  on  the  law  of 
the  SUte." 

3.  It  is  lastly  contended,  that  the  appellees 
were  incapable  in  law  of  becoming  the  pur- 
chasers of  the  property  they  now  claim;  and 
that,  therefore,  no  title  passed  to  them  under 
the  sales  made  in  virtue  of  the  two  decrees  of 
the  Court  of  Probates.  This  incapacity,  it  is 
said,  arose  from  the  fact  that  Emelme  Douglas, 
who  has  since  intermarried  with  Maxwell  W. 
Bland,  was  at  that  time  the  tutrix  of  her  minor 
children,  and  that  Archibald  Douglas,  the  other 
purchaser,  was  their  under-tutor,  by  the  ap- 
pointment of  the  Court  of  Probates.  This  the 
record  itself  shows,  and  is  admitted. 

It  is,  undoubtedly,  a  general  rule  that  all  qui 
negotia  aliena  gerunt  are  incapable  of  purchas- 
ing, for  their  own  benefit,  property  in  which 
those  they  represent  are  interested.  And  this 
not  on  the  ground  of  fraud,  but  because  th«» 
law  will  not  allow  one,  sustaining  the  character 
of  an  agent,  to  create  in  himself  an  interest  op- 
posite to  that  of  his  principal.  And  it  is  ad- 
mitted that  this  rule  has  been  applied  to  execu- 
tors, administrators,  trustees,  guardians,  tutors, 
curators,  judicial  officers,  and  all  other  persons, 
who,  in  any  respect,  as  agents,  have  a  concern 
in  the  disposition  and  sale  of  the  property  of 
others,  whether  the  sale  is  public  or  private,  or. 
judicial,  bona  fide,  or  fraudulent  in  point  of 
fact. 

But  this  rule  is  not  inflexible.    Where  it  is 
for  the  interests  o!i\\ei^ait\ea^OTi<&«rii<^,%btic)>>\\\» 
will  permit  a  ]^eisoik»  i.ta»diA%  *^3i^  ^^1  ^  ^^^^ 
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reUktioiiB,  to  become  a  purchaser.  And,  there- 
fore, it  has  been  frequently  held  that  a  pur- 
ehaee  made  b^  a  trustee,  under  judicial  sanction 
and  approbation,  was  not  on  that  ground  to  be 
questioned  or  set  aside.  Campbell  v.  Walker, 
6  Vesey,  Jun.  678;  Prevost  ▼.  Gratz,  1  Peters' 
C.  C  Rep.  368;  Jackson  ▼.  Woolsey,  11  Johns. 
M6;  Gallatin  v.  Cunningham,  8  Cowen,  361. 

So  in  Louisiana,  where  the  general  rule  un- 
questionably prevails,  it  has  been  expressly  held 
that  a  mother,  being  tutrix  of  minor  heirs, 
might  lawfully  become  a  purchaser  at  a  pro- 
bate sale  of  property  belonging  to  her  deceased 
husband's  succession,  if  sanctioned  by  the  judge 
within  whose  jurisdiction  the  minors  have  been 
brought;  and  that  this  sanction  may  be  given 
before  or  after  the  sale.  McCarty  v.  Steam 
Cotton  Press  Company,  6  Louisiana  Rep.  16, 
80. 

Now,  the  record  in  this  case  shows  that  both 
sales  were  preceded  by  family  meetings,  to  de- 
liberate and  advise  touching  the  interests  of  the 
minors;  that  they  recommended  the  sales  as 
necessary  and  expedient;  that  their  proceedings 
were  homologated  by  the  judge,  who  there- 
upon ordered  and  decreed  the  tales  to  be 
168*]  *made;  that  the  property  was  appraised 
by  sworn  appraisers;  notice  of  the  time  and 
place  of  sale  regularly  given;  and,  finally, 
that  the  sales  were  made  by  the  judge  of  oro- 
bates,  ex  officio,  and  in  person,  and  by  him 
struck  off  and  adjudicated  to  the  two  appellees 
by  name,  they  being  the  actual  and  highest  bid- 
ders for  prices  above  the  appraisements.  There 
can  be  no  doubt,  therefore,  that  both  purchases 
were  made  with  the  knowledge,  approbation, 
and  sanction  of  the  Court  of  Probates,  and  were 
recognized  as  valid  in  the  subsequent  proceed- 
ings of  the  succession;  and,  on  the  authority  of 
the  decision  above  referred  to,  were  valid  by 
the  law  of  Louisiana,  which,  of  course,  must  be 
obligatory  in  this  case  upon  every  other  tribu- 
nal. 

But  further,  if  there  had  been  no  such  iudi- 
dal  sanction,  it  is  not  competent  to  the  appellant 
to  make  the  objection.  A  purchase  by  a  trus- 
tee, or  other  fiduciary,  is  not  absolutely  void, 
but  voidable  only.  The  heirs  in  this  case  are 
the  cestuis  que  trust,  and  it  is  their  right,  and 
not  the  right  of  the  appellant,  who  is  a  creditor 
only,  and  a  creditor  who  has  renounced  all 
benefit  under  these  mortuary  proceedings,  to 
call  in  question,  or  set  aside,  the  sales  made  to 
the  appellees.  Wincli^ster  v.  Cain,  1  Robin- 
ton,  421;  Prevost  v.  Grata,  1  Petert't  C.  C. 
Rep.  368;  Wilson  v.  Troup,  2  Cowen,  195,  238; 
Chpmion  of  Sutherland,  J.;  Davoue  v.  Fan- 
ning, 2  Johns.  Ch.  Rep.  252;  Jackson  v.  Wool- 
sey, 11  Johnt.  446;  Harrington  v.  Brown,  5 
Pick.  510;  Denn  v.  McKnight,  6  Halst.  385; 
Gallatin  v.  Cunningham,  8  Cowen,  379,  per 
Colden,  Senator. 

Mr.  Justice  Ndton  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States,  held  in  and  for  the 
Eastern  District  of  the  State  of  Louisiana. 

The  complainants  below,  the  appellees  here, 

filed  their  bill  against  Christopher  Ford,  the 

Appellant,  and  Robertson,  the  marshal  of  the 

dtBtrict,  for  the  purpose  of  obtaining  injunc- 

tioiu  to  &tay  proceedmgB  upon  the  several  judg- 


ments and  executions,  which  Ford  had 
covered  in  the  Circuit  Court  of  the  United 
States  against  one  Stephen  Douglas,  as  executor 
of  J.  S.  Douglas,  deceased. 

The  judgments  amounted  to  some  $18,000, 
and  the  marshal  had  levied  upon  two  planta- 
tions, and  the  slaves  thereon,  of  which  the 
testator,  J.  S.  Douglas,  had  died  seized  and 
possessed. 

The  bill  set  forth  that  Stephen  Douglass, 
against  whom  the  judgments  had  been  re- 
covered, neither  in  his  own  right  nor  as  ex- 
ecutor of  J.  S.  Douglas,  deceased,  had  any 
title  to  or  interest  in  the  plantations  and  slaves 
which  had  been  seized  under  and  by  virtue  ox 
the  said  executions;  and  that  the  same  formed 
no  part  or  portion  of  the  succession  of  the  testa- 
tor in  the  hands  of  the  said  executors  to  be  ad- 
ministered. But  that  the  whole  of  the  said 
plantations  and  slaves,  including  the  crops  of 
cotton,  and  all  other  things  thereon,  were  the 
*true  and  lawful  property  of  the  com-  [*164 
plainants ;  that  they  were  in  the  lawful  possession 
of  the  same,  and  had  been  for  a  long  time  be- 
fore the  issuing  of  the  executions  and  seizure 
complained  of;  and  had  acquired  the  said 
propertv,  and  the  title  thereto,  at  a  probate  sale 
of  all  the  property  belonging  to  the  estate  and 
succession  of  the  said  testator — which  sale  was 
lawfully  made,  and  vested  in  the  complainants 
a  good  and  valid  title.  All  which  would  ap- 
pear by  the  proces  verbal  of  the  said  adjudica- 
tions, and  the  mortuary  proceedings  annexed  to 
and  forming  a  part  of  the  bill. 

An  injunction  was  granted,  in  pursuaTv*e  of 
the  praver  of  the  bill,  staying  all  proceedings 
on  the  judgments  rendered  in  the  three  several 
suits,  and  also  on  the  executions  issued  tJiereon 
against  the  property. 

Christopher  Ford,  the  adjudged  creditor,  in 
answer  to  the  bill,  denied  the  validity  of  the 
probate  sales  of  the  plantations  and  slaves  to 
the  complainants;  and  charged  that  they  were 
effected,  and  the  pretended  title  thereto  ac- 
quired, by  fraud  and  covin  between  the  execu- 
tor, Stephen  Douglas,  and  the  executrix,  the 
widow  of  the  testator,  and  one  of  the  complain- 
ants, for  the  purpose  of  hindering  and  defraud- 
ing the  creditors  of  the  estate;  that  in  further- 
ance of  this  design  a  laree  amount  of  simulated 
and  fraudulent  claims  of  the  executor  and  ex- 
ecutrix were  presented  against  the  succession, 
to  wit,  $53,000  and  upwards  in  favor  of  the 
former,  and  $76,000  and  upwards  in  favor  of 
the  latter,  which  were  received  and  allowed  by 
the  Probate  Court  without  any  vouchers  or  le- 
gal evidence  of  the  genuineness  of  the  debts 
against  the  estate;  that  these  simulated  and 
fraudulent  claims  were  made  the  foundation  of 
an  application  to  the  said  Probate  Court  for  an 
order  to  tell  the  two  plantations,  and  slaves 
thereon,  under  whom  the  widow  and  one  Archi- 
bald Douglas  became  the  purchasers  at  the  pro- 
bate sale;  that  neither  had  paid  any  part  of  the 
purchase  money  to  the  executor  or  Probate 
Court;  and  which  was  the  only  title  of  the  com- 
plainants to  the  property  in  question,  upon 
which  the  defendant  had  caused  the  executions 
to  be  levied. 

In  confirmation  of  the  fraud,  thus  alleged  in 
the  probate  sales  in  the  parish  of  Madison  and 
State    ol    IiOU\%\aTva.»    U\^    d«.t^xvdAxvt    further 
^  charge,  that  tVia  teetatot  4\^^  iK>vtft^  %.tA  y:v 
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a1»o,  of  a  large  plantation  and  slaves 
and  personal  property  therein  situate  in  the 
County  of  CHaibome  and  State  of  Mississippi, 
inventoried  at  upwards  of  $70,000,  besides 
notes  and  accounts  to  the  amount  of  $161,000 
and  upwards;  that  the  said  plantations  and 
slaves  were,  on  application  of  Stephen  Douglas, 
the  executor,  to  the  Probate  Ck>urt  in  that  State, 
and  an  order  for  that  purpose  obtained,  sold  and 
purchased  in  by  the  widow  and  executrix  for 
about  the  sum  of  $40,000,  and  that  the  personal 
estate  of  $161,000  and  upwards,  of  notes  and 
accounts,  were  not,  and  have  not  been,  ac- 
counted for  by  the  executor  to  the  Court  of 
Probate. 

165*]  *In  short,  according  to  the  answer  of 
the  defendant,  the  estate  and  succession  of  the 
deceased  debtor,  inventoried  at  about  the  sum 
of  $300,000  and  for  aught  that  appears  availa- 
ble to  that  amount,  has  been  sold  and  transferred 
through  the  instrumentality  and  agency  of  fam- 
ily connections,  under  color  of  proceedings  ap- 
parently in  due  form  in  the  Probate  Court,  into 
the  hands  of  the  widow  and  a  brother  of  the 
deceased,  without  adequate  consideration,  ^  if 
consideration  at  all,  and  with  the  intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  the  es- 
tate and  particularly  the  defendant. 

The  complainants  excepted  to  the  answer 
filed  by  the  defendant,  because  the  matters  and 
doings  set  forth  therein  could  not,  in  law,  be 
inquired  into  in  the  present  suit,  or  proceed- 
ings instituted  by  the  said  complainants,  and 
prayed  that  they  might  have  the  benefit  of  their 
injunction,  and  that  it  might  be  made  perpetual. 

And  thereupon  it  was  agreed  that  the  case 
might  be  set  down  for  argument  on  the  matters 
of  law  arising  on  the  bill  and  answer ;  and  that 
if  the  judgment  of  the  court  in  matters  of  law 
should  be  for  the  defendant,  the  complainants 
might  join  issue  on  the  fact,  and  testimony  be 
taken  in  the  usual  manner. 

The  court,  after  argument  of  counsel,  de- 
creed that  the  exception  of  the  complainants 
to  the  defendant's  answer  was  well  taken,  and 
gave  leave  to  answer  over,  which  was  declined ; 
and,  therefore,  the  court  adjudged  and  decreed 
that  the  injunction  therefore  awarded  in  the 
case  should  be  made  perpetual ;  and  it  was  fur- 
ther adjudged  and  aecreed  that  complainants 
recover  the  costs  of  suit,  without  prejudice  to 
the  right  of  the  defendant  to  any  action  he 
might  think  proper. 

The  decision  of  the  court  below,  and  the 
view  which  we  have  taken  of  the  case  here,  do 
not  involve  the  question,  whether  the  matters 
set  forth  in  the  answer  sufficiently  established 
the  fact  that  a  fraud  had  been  committed  by 
the  complainants  against  creditors,  in  the  sev- 
eral sales  and  transfers  of  the  property  in  ques- 
tion, through  the  instrumentality  of  the  Pro- 
hate  Court,  nor,  as  it  respects  the  effect  of  the 
fraud,  if  established,  upon  the  title  derived  un- 
der these  sales.  If  the  case  depended  upon  the 
decision  of  these  questions,  we  entertain  little 
doubt  as  to  the  judgment  that  should  be  given. 

The  ground  of  the  decision  below,  and  of  the 
argument  here,  is,  that  the  complainants  were 
nc^  bound  to  answer  the  allegations  of  fraud 
against  their  title,  in  the  aspect  in  which  the 
ease  was  presented  to  the  court ;  that  a  title  de- 
riysd  under  a  public  sale,  in  due  form  of  law, 
isr  the  probmU  Judge,  protected  them  in  the 
MM  Ms,  00. 


full  and  peaceable  possession  and  enjoyment  of 
the  property  until  the  conveyance  was  vacated 
and  set  aside  by  a  direct  proceeding  instituted 
for  that  purpose;  and  that  this  step,  on  the  part 
of  the  judgment  creditors,  was  essential,  upon 
the  established  law  of  the  State  of  Louisiana, 
'before  he  could  subject  the  property  [*1$6 
to  the  satisfaction  of  his  judgment. 

We  have,  accordingly,  looked  into  the  law 
of  that  State  on  this  subject,  and  find  the  prin- 
ciple contended  for  well  settled  and  uniformly 
applied  by  its  courts  in  cases  like  the  present. 
The  judgment  creditor  is  not  permitted  to  treat 
a  conveyance  from  the  defenoant  in  the  judg- 
ment made  bv  authentic  act,  or  in  pursuance  of 
a  judicial  sale  of  the  succession  by  a  probate 
judge,  as  null  and  void,  and  to  seize  and  sell 
the  property  which  had  thus  passed  to  the  ven- 
dee. The  law  requires  that  he  should  bring 
an  action  to  set  the  alienation  aside,  and  suc- 
ceed in  the  same,  before  he  can  levy  his  execu- 
tion. And  so  firmly  settled  and  fixed  is  this 
principle  in  the  jurisprudence  of  Louisiana,  as 
a  rule  of  property,  and  as  administered  in  the 
courts  of  that  State,  that  even  if  the  sale  and 
conveyance  by  authentic  act,  or  in  pursuance 
of  a  judicial  sale,  are  confessedly  fraudulent 
and  void,  still  no  title  passes  to  a  purchaser  un- 
der the  judgment  and  execution,  not  a  creditor 
of  the  vender,  so  as  to  enable  him  to  attack  the 
conveyance  and  obtain  possession  of  the  prop- 
erty. In  effect  the  sale,  if  permitted  to  take 
place,  is  null  and  void,  and  passes  no  title. 
Henry  v.  Hyde,  6  Martin,  N.  S.  633;  Yocum 
V.  Bullitt,  6  Ibid.  324;  Peet  v.  Morgan,  6  Ibid. 
137;  Childress  v.  Allen,  3  Louisiana  Rep.  477; 
Brunet  v.  Duvergis,  .5  Ibid.  124;  Samory  v. 
Hebrard  et  al.  17  Ibid.  658. 

The  case  of  Yocum  v.  Bullitt  et  al.,  among 
many  above  referred  to,  is  like  the  one  before 
us. 

The  court  there  say:  "The  record  shows 
that  the  slaves  had  been  conveyed  by  the  de- 
fendant in  the  execution  by  a  sale  under  the 
private  signature  recorded  in  the  office  of  the 
parish  judge  of  St.  Landry,  where  the  sale  was 
made.  If  the  sale  was  fraudulent  it  must  be 
regularly  set  aside  by  a  suit  instituted  for  that 
purpose ;  that  it  was  not  less  a  sale  and  binding 
upon  third  parties  until  declared  null  in  an  ac- 
tion which  the  law  gives  (Curia  Phil.  Revoca- 
toria,  n.  2) ;  that  the  possession  of  the  vendee 
was  a  legal  one,  until  avoided  in  due  course  of 
law."  The  court  further  remarked,  that 
'The  same  point  had  been  determined  at  the 
preceding  term,  in  which  it  had  been  held  that 
a  conveyance  alleged  to  be  fraudulent  could 
not  be  tested  by  the  seizure  of  the  property  or 
estate  belonging  to  the  vendor,  but  an  action 
must  be  brought  to  annul  the  conveyance." 

The  principle  runs  through  all  the  cases  in 
the  books  of  reports  in  that  State,  and  has  its 
foundation  in  the  Civil  Code  (art.  1965,  1073, 
1084),  and  in  the  Code  of  Practice  (sec.  3,  art. 
208,  301,  604,  607),  and  in  Stein  ▼.  Gibbons  & 
Irby,  16  Louisiana  Rep.  103.  And  from  the 
course  of  decision  on  the  subject  it  is  to  be  re* 
crarded  not  merely  as  a  rule  of  practice,  or  mode 
of  proceeding  in  the  enforcement  of  civil  rights, 
which  would  not  be  binding  upon  this  court, 
but  as  a  rule  of  property  that  affects  the  title 
and  estate  of  'the  vender,  and  cannot,  ^•\%1 
therefore,  be  diapenaed  ^\iW  i|\^^>i^*  ^\%\.\\t\\ 
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ing  one  of  the  securities  upon  which  the  rights 
of  property  depend.  It  gives  strength  and  sta- 
biiitv  to  its  possession  and  enjoyment,  by  for- 
bidding the  violation  of  either,  except  upon  le- 
gal proceedings  properly  instituted  tor  the  pur- 
pose. Neither  can  be  disturbed,  except  by 
judgment  of  law.  For  this  purpose  the  appro- 
priate action  is  given,  providing  for  the  seces- 
sion of  all  contracts,  as  well  as  for  revoking  all 
Judgments  when  founded  in  fraud  of  the  rights 
of  creditors. 

In  this  court,  a  bill  filed  in  the  equity  code 
is  the  appropriate  remedy  to  set  aside  the  con- 
veyance. In  the  present  case  a  cross  bill  should 
have  been  filed,  setting  forth  the  matters  con- 
tained in  the  answer  of  the  defendant.  The 
vendees  would  then  have  had  an  opportunity 
to  answer  the  allegations  of  fraud  charged  in 
the  bill,  and,  if  denied,  the  parties  could  have 
gone  to  their  proofs,  and  the  case  disposed  of 
upon  the  merits. 

It  is  said  that  in  some  of  the  western  States 
an  answer  like  the  one  in  question  would  be 
regarded  by  their  courts  in  the  nature  of  a  cross 
bill,  upon  which  to  found  proceedings  for  the 
purpose  of  setting  aside  the  fraudulent  convey- 
ance. But  the  practice  in  this  court  is  other- 
wise, and  more  in  conformity  with  the  estab- 
lished course  of  proceeding  in  a  court  of 
equity. 

We  are  of  opinion,  therefore,  that  the  appel- 
lant mistook  his  rights  in  attempting  to  raise 
the  question  of  fraud  in  the  probate  sales  in  his 
answer  to  the  injunction  bill ;  and  that  instead 
thereof  he  should  have  filed  a  cross  bill,  and 
have  thus  instituted  a  direct  proceeding  for  the 
purpose  of  setting  aside  the  sales  and  subject- 
ing the  property  to  his  judgments  and  execu- 
tions; and  that  in  this  respect,  and  to  this  ex- 
tent, the  decree  of  the  court  below  was  correct. 

But  on  looking  into  the  decree,  we  are  ap- 
prehensive that  it  has  been  carried  further  than 
the  assertion  of  the  principle  which  we  are  dis- 
posed to  uphold,  and  which  may  seriously  em- 
oarrass  the  appellant  in  the  pursuit  of  a  remedy 
that  is  yet  clearly  open  to  him. 

The  injunction  issued,  on  filing  the  bill  of 
eomplainants,  commanded  the  appellant  to  de- 
sist from  all  further  proceedings  on  his  three 
Judgments,  or  on  the  executions  issued  against 
the  property;  and  the  court,  on  the  coming  in 
of  the  answer,  has  decreed  that  the  same  be 
made  perpetual.  And  further,  that  the  com- 
plainants recover  the  costs  of  suit,  without 
prejudice  to  the  right  of  the  defendant  to  any 
action  he  may  think  proper. 

It  is  at  least  a  matter  of  doubt,  and  might  be 
of  litigation  hereafter,  whether,  upon  the  broad 
and  absolute  terms  of  the  decree  used  in  en- 
joining the  proceedings,  the  party  is  not  con- 
cluded from  further  proceedings  against  the 
property  in  question,  founded  upon  these  judg- 
ments and  executions. 

They  must  constitute  the  foundation  of  his 
right  and  title,  upon  filing  a  cross  bill,  to  any 
relief,  that  he  may  hereafter  show  himself  en- 
168*]  titled  *to.  The  saving  clause  may  not 
be  regarded  as  necessarily  leaving  a  proceeding 
of  this  description  open  to  him.  A  question 
might  also  be  raised,  whether  the  judgments 
are  not  so  efl^ectually  enjoined  as  to  prevent 
tb^ir  enforcement  agtiinst  property  of  the  judg- 
weat  debtor  not  in  controverBj  in  this  suit.  At 


all  events,  we  think  it  due  to  the  appellant, 
and  to  justice,  looking  at  the  nature  and  char- 
acter of  the  transaction  and  proceeding  as  de* 
veloped  in  the  pleadings,  that  the  case  should 
be  cleared  of  all  doubts  and  dispute  upon  this 
point.  We  shall  therefore  reverse  the  decree, 
and  remit  the  proceedings  to  the  court  below, 
with  directions  that  all  further  proceedings  on 
the  three  judgments  and  executions  be  stayed, 
as  it  respects  the  property  seized  and  in  ques* 
tion,  but  that  the  appellant  have  liberty  to  fiU 
a  cross  bill,  and  take  such  further  proceedings 
thereon  as  he  may  be  advised. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Ck>urt  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  ordered  and  decree 
by  this  court,  that  the  decree  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs ;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  that  court 
that  all  further  proceedings  on  the  three  judg- 
ments and  executions  be  stayed,  as  it  respects 
the  property  seized  and  in  question;  but  that 
the  appellant  have  liberty  to  file  a  cross  bill, 
and  to  take  such  further  proceedings  thereon 
as  he  may  be  advised;  and  that  such  further 
proceedings  be  had  in  this  cause,  in  conformity 
to  the  opinion  of  this  court,  as  to  law  and  jus- 
tice shall  appertain. 


HEZEKIAH  H.  GEAR,  Appellant, 

V. 

THOMAS  J.  PARISH. 

Judgment  by  confession,  force  and  efl'ect  of— 

question  of  fact. 

In  this  case,  the  pleadlniers  and  proofs  show  that 
a  mortgage  executed  by  the  debtor  to  the  creditor 
was  really  for  an  unascertained  balance  of  ac- 
counts, which  the  sum  named  In  the  mortgage 
was  supposed  to  be  sufficient  to  cover. 

As  It  did  not  prove  to  be  sutflclont.  and  the 
creditor  obtained  a  Judgment  against  the  debtor 
for  the  residue,  the  payment  of  the  snm  named  In 
the  mortgage  was  no  reason  for  an  Injunction  to 
stay  pi*ocei^lng8  upon   the  Judgment. 

11  HIS  was  an  appeal  from  the  judgment  of 
.  The  Supreme  Court  of  the  Territory  of 
Wisconsin,  sitting  as  a  court  of  chancery. 

Parish  filed  a  bill  in  the  District  Court  of 
Iowa  Coimty,  Territory  of  Wisconsin,  for  the 
purpose  of  compelling  Gear  to  enter  satisfac- 
tion of  a  certain  mortgage  executed  by  the 
former  to  him,  or  to  reconvcy  the  premises 
therein,  charging,  that  it  had  been  fully  paid 
and  satisfied;  and  for  the  purpose,  also,  of  a 
perpetual  stay  of  *a  certain  judgment  [*160 
confessed,  and  entered  up  in  favor  of  Gear 
against  Parish. 

The  mortgage  was  executed  on  the  27th  of 
April,  1836,  ai^  was  given  to  secure  the  pay- 
ment of  $4,200,  four  months  after  date;  and 
the  bill  charged  that  the  whole  amount,  with 
interest  thereon,  had  been  paid  on  the  1st  of 
August,  tVieTeaUeT,  axA  %  T«ft^\\\>  V«>^^tw  \^t  VXa 
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le;  that  Gear  had  refuaed  to  deliyer  up  and 
cancel  the  aaid  mortga^,  or  reassign  the  prem- 
ises unless  the  complainant  would  pay,  in  ad- 
dition, the  amount  of  a  certain  judgment  that 
had  been  obtained  against  him,  and  which,  he 
charged,  was  given  for  part  and  parcel  of  the 
money  secured  by  the  mortgage,  and  of  course 
Mitisfied  with  it. 

The  defendant,  in  his  answer,  set  up  that 
previously  to  the  execution  of  the  mortgage  the 
parties  had  been  engaged  in  extensive  business 
transactions  with  each  other;  that  he  had,  at 
different  times,  advanced  lar^^e  sums  of  money 
to  and  incurred  many  liabihties  for  the  com- 
plainant; and  that  the  mortgage  in  question 
was  given  to  secure  the  payment  of  such  an 
amount  aa  complainant  would  be  foimd  in- 
debted in  on  the  final  adjustment  of  their  ac- 
counts. That  no  settlement  had  taken  place  or 
balance  been  struck  between  them;  but  that 
defendant  had  subsequently  ascertained  that 
the  aum  of  $1,562.38  was  justly  due  him,  over 
and  above  the  amount  secured  by  the  mortgage. 
That  this  demand  was  placed  in  the  hands  of 
an  attorney  for  collection,  whereupon  the  com- 
plainant confessed  the  judgment  in  question, 
with  a  stay  of  execution  for  six  months. 

The  defendant  further  answered,  and  ad- 
mitted that  the  mortgage  had  been  fully  paid 
and  satisfied;  but  deniS  that  he  had  refused 
to  reconvey  the  mortgaged  premises.  On  the 
contrary,  he  had  executed  and  delivered  to  the 
complainant  a  release  of  all  his  right  and  title 
fo  the  premises,  and  which  had  been  accepted 
as  satisfactory. 

The  complainant  put  in  a  replication,  and 
the  parties  went  to  their  proofs. 

There  were  but  two  witnesses  examined,  one 
of  them  present  at  the  execution  of  the  mort- 
gage, the  other  at  the  giving  of  the  judgment. 

Hamilton,  who  was  present  at  the  execution 
of  the  mortgage,  states  that  he  was  at  Galena 
in  the  spring  of  1836,  when  the  parties  were 
engaged  in  closing  their  business;  that  the 
amount  on  book  due  Gear  exceeded  $3,000,  be- 
sides other  charses  and  accounts  outstanding, 
the  amount  of  which  was  not  then  ascertained. 
That  it  was  agreed  a  mortgage  of  $4,200  should 
be  given,  which,  as  was  supposed  by  both  par- 
ties, miffht  be  sufficient  to  cover  the  whole  of 
the  indebtedness;  but  that  a  settlement  was  to 
be  made  thereafter,  and  the  exact  balance  as- 
certained; and  to  be  adjusted  accordingly, 
whether  it  should  exceed  or  fall  short  of  the 
sura  specified  in  the  mortgage.  Neither  party 
«raa  to  be  concluded  as  to  the  amount;  that  was 
to  depend  upon  the  final  adjustment  of  the  ac- 
eounta 

170*]  *Mr.  Tumey,  the  attorney  who  gave 
the  judgment  for  Parish,  states  that  he  was 
consulted  by  him  at  the  time  a  suit  was  threat- 
ened for  the  recovery  of  this  balance,  claimed 
as  due  over  and  above  the  mortgage;  that  at  the 
request  of  Parish  he  had  an  interview  with  the 
attorney  of  Gear  on  the  subject,  when  it  was 
agreed  that,  if  judgment  was  confessed  for  the 
amount  claimed,  the  mortgage  should  be  given 
np  and  cancelled,  and  all  errors  corrected,  if 
any,  on  ascertaininff  the  balance  between  the 
pvtiea;  that  the  judgment  was  given  with  this 
understanding. 

Upon  this  BtMte  of  the  pleadings  and  proofs, 
tbe  DiBtrict  Court  decreed  that  the  injunction 
MM  Xb  ed» 


which  had  been  previously  issued,  enjoining  the 
defendant,  Gear,  from  collecting  his  judgment 
against  Parish,  should  be  made  perpetual,  and 
that  the  complainant  recover  his  costs  of  suit. 

On  an  appeal  to  the  Supreme  Court  of  the 
territory,  by  the  defendant,  the  decree  was  af- 
firmed, with  costs.  The  case  was  brought  here 
on  an  appeal  from  that  decree. 

The  cause  was  argued  by  Mr.  Breese  for  the 
appellant,  and  Mr.  May  for  the  appellee. 

Mr.  Breese  contended  that  the  decree  was  er- 
roneous, because  the  answer  of  Gear  denied 
all  the  material  allegations  of  the  bill  on  which 
the  injunction  was  allowed,  and  they  were  not 
sustained  by  the  depositions  of  Hamilton  and 
Tumey. 

Mr.  May,  for  the  appellee: 

The  principle  questions  presented  for  ad- 
judication in  this  case  are  the  following: 

I.  Does  the  bill,  answer,  and  proofs  disclose 
a  case  in  which  equity  can  relieve? 

II.  What  is  the  nature  and  extent  of  the 
relief  to  be  granted  in  this  case. 

As  to  the  first  proposition,  it  is  submitted  that 
this  is  a  case  in  which  relief  can  alone  be  ob- 
tained in  a  court  of  equity.  It  may  be  viewed 
a«  an  application  to  compel  the  specific  per- 
formance of  an  agreement,  which  is  exclusively 
the  province  of  a  court  of  equity;  for  at  law  re- 
dress may  be  had  after  a  wrong  is  done,  but 
equity  can  interpose  and  prevent  the  commis- 
sion of  a  wrong.  1  Story's  £q.  Jurisp.  sec. 
30.  The  relief  sought  in  this  case  is  the  can- 
cellation of  a  deed,  and  equity  alotte  can  afford 
this  relief.    1  Johns.  Ch.  R.  520. 

But  in  this  case  a  judgment  at  law  is  sought 
to  be  rendered  inoperative,  and  all  proceed- 
ings thereon  stayed  and  restrained.  It  is  true 
that  a  judgment  at  law  is  conclusive  between 
the  parties  thereto  when  the  merits  have  been 
passed  upon,  and  unless  reversed  operates  as 
an  estoppel;  but  when,  in  the  procunng  of  such 
judgment,  fraud  or  misrepresentation,  or  any 
description  of  nutla  fides  has  been  practiced, 
•equity  will  grant  relief.  2  Story^s  [•171 
Eq.  Jurisp.  sees.  885,  887;  1  Ibid.  sec.  192;  1 
Fonblanque  £q.  b.  1,  ch.  1,  sec.  3,  note,  3d 
Am.  ed.  pp.  28,  29.  The  only  way  in  which 
a  defendant  can  reverse  or  annul  a  judgment 
at  law  is  by  a  writ  of  error;  but  when  a  judg- 
ment is  obtained  by  confession,  he  is  without 
redress  at  law,  for  confession  takes  away  error. 

But  where  the  plaintifi^s  attorney,  in  an 
action  at  law,  made  an  agreement  with  a  de- 
fendant that  if  she  would  confess  judgment  he 
would  levy  an  execution,  and  satisfy  the  judg- 
ment out  of  the  property  of  another  defendant, 
keeping  her  harmless;  and  upon  such  agree- 
ment a  judgment  was  confessed,  but  the  plain- 
tiffs neglected  and  refused  to  comply  with  the 
agreement,  a  court  of  chancery  decreed  a  per- 
petual injunction  of  the  judgment,  and,  on  ap- 
peal, this  court  affirmed  the  decree.  Union 
Bank  of  Georgetown  v.  Geary,  6  Peters,  99.  It 
is  submitted  that  this  case  is  in  all  respects  in 
point  and  conclusive,  in  this  cause,  so  far  as 
the  question  of  jurisdiction  and  power  to  re- 
lieve is  involved.  Equity  will  relieve  against 
a  judgment  obtained  at  law  by  confession.  3 
Harris  &  Johns.  568. 

The  remaining  inquiry  in  disposing  of  the 
first  queation  is  aa  io  t\i«  QaAftm«j(V&Q\\\.V3V>i^ 
complainant.    Tlowb  iA\e|siA.\oii  ol  \X»  \W\  Vn  x^* 
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Ution  to  the  original  transmctions  are,  in  most 
material  respects,  admitted  by  the  defendant, 
and  are  also  fully  prored  by  the  deposition  of 
Wm.  S.  Hamilton,  who  states  that  the  books 
of  account  of  Gear  were  produced,  showing 
Pktrish's  account,  and  that  the  amount  of  $4,- 
200  was  considered  by  all  the  parties  as  ampl^ 
sufficient  to  cover  all  contingencies.  The  testi- 
mony of  John  Tumey  fully  sustains  the  aver- 
ments of  the  bill  in  relation  to  the  compact  and 
terms  on  which  Parish  confessed  the  judgment. 
But  it  may  be  argued  that  inasmuch  as  the  de- 
fendant, in  his  answer,  denies  the  allegations 
and  eqidty  of  the  bill  in  relation  to  this  com- 
pact or  agreement,  it  should  be  sustained  by 
stronger  proof  in  order  to  merit  relief.  It  is 
conceded  that,  in  equity,  where  any  matter  is 
averred  by  the  complainant  in  his  bill  which  is 
material,  and  the  same  matter  is  positively  de- 
nied by  the  defendant  in  his  answer,  then  the 
answer  will  prevail,  unless  the  bill  is  sustained 
by  two  witnesses,  or  one  witness  and  corrob- 
orating circumstances;  but  it  is  contended  and 
insist^,  that  in  this  cause  the  principle  is  in 
no  way  applicable,  and  can  have  no  bearing 
whatever.  Equally  as  clear  as  the  foregoing 
principle  of  chancery  practice  is  another,  that 
if  a  defendant,  by  his  answer,  introduces  new 
matter,  not  responsive  to  the  allegations  of  the 
bill,  such  new  matter  must  be  proved  by  other 
means  (12  Peters,  190),  or  it  cannot  avail,  and 
it  may  prejudice  him  by  evincing  a  desire,  on 
his  part,  to  evade  and  lead  off  to  matters  foreign 
to  the  points  in  issue,  or  if  a  defendant's  an- 
swer contains  contradictory,  unreasonable,  or 
irreconcilable  statements,  or  makes  averments 
which  are  disproved  by  written  instruments  on 
the  same  point,  or  if  it  positively  deny  charges 
179*]  of  which  in  the  very  nature  of  *the 
thing  the  defendant  could  have  no  personal 
knowledge,  then  the  testimony  of  one  disin- 
terested witness,  with  corroborating  circum- 
stances, will  prevail,  and  in  some  instances  the 
court  will  treat  the  answer  as  a  nullity,  disprov- 
ing itself,  and  the  bill  will  prevail  with  one  wit- 
ness. 0  Cranch,  160;  2  Johns.  Ch.  R.  02;  6 
Peters,  111;  4  Monroe,  174;  1  Munford,  373. 
In  this  case.  Gear,  in  his  answer,  positively  de- 
nies that  Parish  was  induced  to  confess  the 
judgment  by  the  promise  and  undertaking  of 
Mr.  Hoge.  Now,  it  requires  no  argument  to 
demonstrate  that  this  was  a  matter  of  which 
Gear  could  have  no  knowledge  whatever.  He 
was  not  present,  and  even  if  he  had  been  in- 
formed, still  he  is  unwarranted  in  stating  posi- 
tively, as  of  his  own  knowledge,  what  were  or 
were  not  Parish's  motives.  Moreover,  he  avers 
directly  that  the  mortgage  or  deed  was  never 
acknowledged  or  recorded,  and  yet  the  instru- 
ment itself,  which  was  then  in  his  possession, 
directly  contradicts  his  averment,  although  it 
may  be  of  but  little  importance  whether  this 
instrument  were  acknowledged  and  recorded 
or  not,  still  a  defendant,  who  has  the  means  of 
correct  knowledge  within  his  exclusive  control, 
is  boimd  and  expected  to  answer  truly  in  all 
things,  and  if  he  makes  statements  in  his  an- 
swer, and  at  the  same  time  presents  that  which 
absolutely  disproves  those  statements,  he  there- 
by throws  suspicion  on  his  answer,  and  affects 
and  taints  its  credibility. 
I/,  then,  the  atatementa  of  the  answer  in  re- 
giard  to   the   mgnm&nt    between    Hoge    and 


Parish  are  unreasonable  and  can  have  no  eifeet 
we  then  have  the  averments  of  the  bill  (whidi 
is  sworn  to)  sustained  by  testimony  of  Tumey, 
and  the  admissions  of  Hogs  as  proved  by  Tur- 
ney.  And  strong  corroborating  circumstances 
are  observable  in  the  supineness  of  Gear  in  this 
matter.  Hoge  was  his  attorney,  admitted  to  be 
such  in  the  answer,  and  resided  in  the  same 
place  with  him,  and  if  the  agreement  really 
was  not  such  as  stated  by  Parish,  was  it  not 
very  easy  for  him  (Gear)  to  obtain  Hoge's  dep- 
osition disproving  the  bill?  Yet  he  speaks 
positively,  as  of  his  own  knowledge,  of  trans- 
actions and  motives  of  which  he  could  know 
nothing,  except  from  information,  and  neglects 
to  use  the  proof  (if  any  such  existed)  of  these 
things,  which  any  reasonable  man  would  have 
certainly  resorted  to.  In  this  relation,  the  case 
from  6  Peters,  lU,  is  very  much  in  point;  in 
that  case,  as  in  this,  the  agreement  was  with 
the  attorney,  and  the  defendants  in  that  case 
denied  the  agreement  with  their  attorney,  of 
which  they  could  have  no  positive  knowledge; 
in  this  case  the  defendant  has  pursued  the  same 
course.  The  agreement  between  Parish  and 
Hoge,  the  appellant's  attorney,  must  be  con- 
sidered as  proved.  True,  it  is  denied  by  Gear  in 
his  answer,  but,  as  has  already  been  shown,  he 
knew  nothing  about  it,  and  his  denial  amoimts 
to  nothing.  It  was  expressly  and  exclusively 
the  consideration  in  confessing  the  judgment, 
and  it  was  a  valuable  consideration  to  Parish, 
as  he  alleges  in  *his  bill,  and  appears  [*178 
by  the  testimony  of  Tumey.  It  would  have 
enabled  him  to  free  the  title  of  the  lands  he  had 
sold,  and  convey  them,  and,  it  may  be  argued, 
receive  a  pecuniary  advantage  by  it;  for  this 
consideration  Parish  relinquished  all  defense  in 
the  suit  at  law.  He  states  that  he  owed  Gear 
nothing,  that  he  had  a  good  defense. 

In  the  language  of  this  court,  in  6  Peters, 
114,  "It  is  unnecessary  to  examine  whether 
this  defense  would  have  been  available  or  not; 
the  validity  of  the  contract  did  not  depend 
upon  that  question.  It  is  enough  that  the  bank 
considered  it  a  doubtful  question,  and  that  they 
supposed  that  they  were  gaining  some  benefit 
by  foreclosing  all  inquiries  on  the  subject;  and 
the  complainant,  by  precluding  himself  from 
setting  up  the  defense,  waived  what  she  sup- 
posed might  have  been  of  material  benefit  to 
her." 

Gear  did  not  fulfill  this  agreement,  made  by 
his  attorney,  Hoge;  he  states,  as  the  reason  for 
his  failure,  that  he  could  not  find  the  mort- 
gage. But  it  is  afterwards  produced,  and  it 
must  be  presumed  to  have  come  from  his  cus- 
tody. The  promise  and  inducement  to  the  con- 
fessing the  judgment  was  not  kept  by  Gear,  or 
realiz^  by  Parish.  Was  not  this  transaction, 
then,  an  imposition  or  fraud  upon  Parish?  If 
so,  all  proceedings  on  the  judgment  ought  to 
have  been  restrained.  Did  not  Gear  make,  by 
his  attorney,  an  improper  and  unfair  use  of  his 
possession  of  the  mortgage,  which  had  been 
fully  discharged  by  Parish,  as  appears  by  the 
receipt,  and  the  terms  of  the  mortgage  itself  to 
induce  Parish  to  confess  the  judgment.  1 
Schoale  &  Lefroy,  205. 

It  is  plain  that  Gear  intended  to  hold  the 
mortgage  until  the  pretended  balance  was  paid. 
That,  as  he  recollected  it,  "said  deed  was  given 
to  aecoxe  t)^  dfticni^ni  \^«  \«.^Ti!kKcv\.  qI  \^^ 
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•tim  of  $4,200,  and  such  other  sum  as  the  com- 
plamant  might  be  indebted  to  this  defendant/* 

Again,  there  is  no  proper  jurat  to  the  answer 
in  this  case — ^the  answer  appears  to  have  been 
"sworn  to  and  subscribed'*  before  a  proper 
officer;  but  it  is  submitted  that  this  cannot,  by 
correct  chancery  practice,  be  taken  as  a  suffi- 
cient Jurat  <1  Harrison's  Chan.  Prac  218;  1 
Turner  and  Venable's  Chan.  Prac.  644);  there 
Is  not  that  certainty  as  to  what  the  deponent 
swears  to,  whether  of  his  knowledge  or  of  his 
belief  (0  Cranch,  160);  so  that  an  indictment 
for  perjury  might  be  sustained  if  the  deponent 
swore  falsely.  If  this  position  be  correct,  then 
the  answer  in  this  case  is,  as  in  the  case  in  5 
Peters,  90,  merely  tantamount  to  the  general 
issue  at  law,  and  the  material  averments  of  the 
bill,  so  far  as  they  are  denied  by  the  answer, 
are  fully  proved  by  Hamilton  and  Turney,  and 
Bustaineid  by  every  reasonable  deduction  from 
the  circumstances. 

But  in  relation  to  the  second  question  pre- 
sented by  this  cause,  which  is  as  to  the  nature 
and  extent  of  the  relief  to  be  extended,  it  is 
submitt^  that  the  main  relief  sought  by  the 
174*]  complainant,  is  the  'cancellation  of  a 
deed.  The  bill,  however,  prays  for  a  discovery 
and  general  relief,  and  the  weight  and  current 
of  authority  is,  that  when  equity  obtains  cog- 
nizance for  the  purpose  of  discovery  and  in- 
jimction  it  will  retain  the  cause  in  order  to  do 
ample  justice  in  cases  such  as  this,  where  a 
matter  of  account  is  involved.  1  Story's  Eq. 
Jurisp.  sec  04;  2  Johns.  Gases,  431;  3  Conn. 
141;  10  Johns.  606;  17  Johns.  388;  12  Peters, 
188. 

It  was  no  sufficient  reason  for  dissolving  the 
injunction,  that  Gear  afterward  offered  to  give 
up,  release,  or  cancel  the  mortgage;  the  fraud 
or  imposition  had  been  then  completed.  His 
faith  had  been  violated.  The  injury  to  Parish 
was  then  inflicted.  His  damage  may  have  been 
suffered.  He  had  been  compelled,  by  Gear's 
own  conduct,  to  bring  him  into  a  court  of 
equity.  Being  there.  Gear  was  in  no  wise  in- 
jured, be  had  the  fullest  and  fairest  right  and 
opportunity  to  claim  his  demand,  and  if  just 
have  it  allowed. 

The  relief  given  in  this  case  should  therefore 
go  farther  tluin  the  cancellation  and  pass  upon 
and  decide  the  unsettled  account  between  the 
parties.  If  there  was,  as  Gear  understood  and 
recollected,  an  unsatisfied  balance  charged  on 
the  mortgage,  that  very  question  was  presented 
for  the  consideration  of  the  court;  as  the  bill 
prays  to  have  ''the  mortgage  indenture  can- 
eelled,  on  praying  the  balance  of  the  mortgage 
money,  if  any,"  etc.  The  account  between  the 
parties  was  then  fairly  presented  to  the  c6urt. 

The  appellant  had  ample  time  and  opportu- 
nity to  sustain  his  account,  if  any  he  had,  to 
show  that  the  balance  claimed  was  omitted  by 
mistake  or  otherwise  in  the  settlement  of  their 
accounts  in  1836,  when  the  mortgage  was  given 
to  secure  the  full  sum  claimed,  and  more;  but 
Gear  did  not  offer  any  evidence  to  prove  the 
balance  of  his  account. 

Besides,  the  account  on  which  the  judgment 
was  confessed  was  very  properly,  under  the  cir- 
eomstances,  to  be  reviewed;  it  was,  according 
to  the  testimonv  of  Turney,  a  jud^ent  upon 
terms,  that  Is,  'any  errors  in  the  account  sued 
aa  would  be  eorr acted  by  Gear." 


The  defendant  made  the  Indebtedness  of 
Parish,  upon  which  the  judgment  was  obtained, 
a  substantive  allegation  m  his  answer;  the 
onus  probandi  was  with  him  to  prove  these  al- 
legations, and  undoubtedly  if  he  had  proved  his 
claim  the  Chancellor  would  have  decreed  pay- 
ment in  accordance  with  equity  and  justice. 
But  when  he  neglected  to  do  so,  having  ample 
time  and  opportunity,  and  being  presumed  to 
know  his  legal  rights,  and  allowed  the  cause 
to  be  heard  by  the  court  without  the  shadow  of 
any  such  proof,  the  fair  and  Just  inference  is 
that  he  could  not  prove  any  further  indebted- 
ness against  Parish,  especially  when  Hamilton's 
testimony  shows  that  the  books  of  account  of 
Gear  were  produced  on  the  original  settlement, 
and  they  then  presented  no  such  indebtedness; 
but,  on  the  contrary,  all  parties  appeared  satis- 
fied that  $4,200  would  cover  the  whole  claim. 

*Mr.  Justice  Nelson  delivered  the  [*175 
opinion  of  the  court: 

We  are  unable  to  discover  any  foundation  for 
the  decree  of  the  court  below.  The  pleadings 
and  proofs  narrowed  the  question  down  to  the 
simple  inquiry  as  to  the  force  and  effect  of  the 
judgment  between  the  parties,  which  had  been 
rendered  upon  confession.  The  answer  appears 
to  have  removed  all  further  complaint  about 
the  refusal  of  Gear  to  cancel  the  mortgage  and 
disencumber  the  premises,  as  the  subject  is  not 
carried  into,  nor  made  a  part  of,  the  decree. 
That  is  confined  to  the  order  enjoining  the  de- 
fendant, his  agents  and  attorneys,  perpetually 
from  collecting  the  judgment. 

The  sole  question,  therefore,  is,  whether  or 
not,  upon  the  pleadings  and  proofs,  the  ap- 
pellant is  Jusiny  entitled  to  enforce  the  pay- 
ment of  this  money. 

The  bill  of  complaint  admits,  and  the  answer 
reiterates  the  admission,  that  the  mortgage  was 
executed  to  secure  the  payment  of  an  unadjust- 
ed balance  of  accounts  arising  out  of  extended 
business  transactions.  The  exact  sum  being, 
at  the  time,  unascertained,  an  amount  was 
agreed  upon,  and  carried  into  the  mortgage, 
supposed  to  be  large  enough  to  cover  any  bal- 
ance that  might  be  found  due. 

Neither  party  was  to  be  concluded  by  the 
mortgage,  or  the  amount  agreed  upon.  The 
actual  indebtedness  was  to  depend  upon  a  fut- 
ure settlement  of  the  accounts. 

The  proofs  confirm  this  view,  and  further 
establish,  that  the  judgment  was  confessed  vol- 
untarily and  advisedly,  for  a  balance  ascer- 
tained, and  claimed  by  Gear  to  be  due  over  and 
above  the  mortgage;  and  that  the  only  reserva- 
tion made,  at  the  time,  was  the  privilege  of 
correcting  errors  in  the  adjustment  of  the  ac- 
counts, if  any  should  be  made  to  appear  there- 
after. 

The  judgment  was  not  given,  as  in  the  case 
of  the  mortgage,  for  an  unascertained  balance; 
and  therefore  a  security,  simply,  for  whatever 
sum  the  plaintiff  mijjht  thereafter  show  to 
remain  due  and  unpaid.  A  specific  sum  was 
claimed,  as  the  true  balance  of  the  accounts, 
and  a  suit  threatened.  The  judgment  was 
confessed  for  this  sum,  subject  to  the  right  of 
Parish  to  reduce  the  amount.  Failing  or  omit- 
ting to  do  this,  the  whole  amount  was  collect 
ible.  The  burden  lay  ui^on  h\m  tA  %W«  Wsa 
errors,   if    any;    that  ^«  aaaMm«\^  %)i»^^\^Ti^ 
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to  th«  very  termi  upon  which  he  eoluented  to 
MnfeM  th«  judgment;  and  ai  no  error*  were 
■hown,  or  ue  even  pretended,  ia  the  cue  be- 
fore us,  it  Is  clear  the  plaintiff  is  entitled  to  tlic 
trhole  vnount  of  hie  judgment  Mid  to  execu- 
tion tor  the  same;  and  uiat  the  court  below 
erred  in  eotcrUtining  the  bill  and  awarding  the 
Injunction. 

We  shall  therefore  rcTerae  the  dcrrce  of  the 
court  below,  with  coBts,  and  remit  the  proceed- 
ings, with  direction  to  dissolve  the  injunction, 
and  dismiss  the  bill  with  costs  of  auit. 
Order. 

This  cause  rame  on  to  be  heard  on  the  tran- 


■rgued  by  counsel  on  consideration  whereof, 
it  IB  now  here  ordered  nnd  decreed  bj  this  court, 
(hst  the  decree  of  the  said  Suprame  Court  in 
this  cause  be,  and  the  same  is  bereby  reversed 
with  costs;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Supreme 
Court,  with  directions  to  that  court  to  dissolve 
the  injunction  In  this  case,  and  to  dismiss  the 
bill  of  the  complainant  with  casta  of  suit. 


Extradition — this  court  no  jurisdiction  to  issue 
writ  of  halwas  corpus  to  inquire  into  cause 
of  eommitment  of  fugitive  from  justice  by 
warrant  of  district  judge  to  await  President  s 
order  under  convention  with  France. 
The  treaty  with  France,  made  lo  IMS.  provldt* 
for  the  miiiiial  surrruder  ol  fugitives  fmm  Jns- 
tlce,  tn  ecrlsln  roFes. 

Wlirif  a  distrlu-t  Judge,  at  bis  chambrrs.  de- 
cided Ilint  Iherc  h-bi  ■umcient  caune  far  the  siir- 
ri'Tidur  of  a  pr-i'son  claimed  by  the  Frencli  Rovern 
nient.  and  commUl.'d  him  to  custodj  lo  ansll  the 
order  of  the  rrrnldent  of  ttiv  United  SInlee,  llilx 
"   babeui  eoi-pus 
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MB.  Coze   moved  for  a  habeas  corpus,  ac- 
cording to  the  following  petition,  which 
ho  rcu.l,  uiiU  ulHU  tlie  dei'ision  of  the  judge  be- 

"To  the  Hannrable,  the  .luatifes  of  the  Supreme 
Court  of  the  United  States : 

"The  petition  of  Nirholas  Lucien  Mctxger 
respwl fully  aheweth,  Tlint  he  Is  reatraitied 
from  liiH  liberty,  and  is  now  a  prisoner  in  jail, 
and  under  the  custo>iT  of  the  Marshal  of  the 
Southern  Di-ilriet  for  the  State  of  New  York, 
and  that  he  lias  been  comniilted  to  aueh  jail 
and  custody,  and  is  now  conllned  and  dptaiiied 
therein,  under  and  by  virtue  of  a  warrant  and 
order  of  the  Hon.  Samuel  It.  Betts,  District 
Judge  for  the  Southern  DiRtriet  of  New  York, 
as  an  all[-f>ed  fiipitive  from  justi<^e,  pursunnt  tn 
the  proviaioni  of  the  ronvention  signed  between 
the  United  States  and  the  French  government, 
on  the  Sth  of  November,  1»43, 

"That  annexed  hereto  is  a  copy  of  the  order, 
nnder  and  by  virtue  of  which  your  petitioner 
has  been  apprehended  and  eomraitted  and  is 
ROW  detained  in  custody. 


Nora— 


and  from  what  courts  and  Judges;  and  what  nin> 

■     'igulred  Into  on.  KB  Bote  to  1  L.  ed.  U.  8.  4D1. 
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arable  court,  to  be  directed  to  the  Marshal  of 
the  Southern  District  of  the  State  of  New  York, 
or  to  such  other  persons  as  ma^  bold  or  detain 
your  petitioner  under  and  bj  virtue  of  said  or- 
der, commanding  him  or  them  to  have  the  body 
of  your  petitioner  before  this  honorable  court, 
at  such  time  as  in  said  writ  may  he  specified, 
for  the  purpose  of  inquiring  into  the  cause  of 
commitment  of  your  petitioner,  and  to  do  and 
abide  auch  order  aa  this  honorable  court  may 
make  In  the  premises. 
"And  your  petitioner  will  ever  pray,  etc. 

"Matiger.- 
*"SwoTU  to  before  me,  thli  20th  day  ['177 
of  Januar?,  Iai7. 

"George  W.  Horton, 

'United  States  Commissioner  for  tho 

Southern  IMstrict  of  New  York." 


"This  ease  having  boen  heard  before  me,  on 

requisition  through  the  diplomatic  agenta  of 
the  French  government  thut  the  said  Metzger 
be  apprehended  and  committed  for  the  purpose 
of  being  delivered  up  as  a  fugitive  from  justice, 
pursuant  to  the  proviaiona  of  the  convention 
signed  between  the  United  States  and  the 
French  government  on  tha  Otfa  of  November, 
1S43: 

"And  exceptions  having  I>een  taken  by  the 
counsel  of  the  said  Metxger,  in  his  behalf,  to 
the  competency  of  a  judge  of  the  United  States 
to  take  cogni?nnee  of  tlio  subject  mutter,  and 
to  the  sufGcieney  of  the  evidence  to  justify  any 
judicial  action  under  the  treaty; 

"And  these  exceptional  objections  being  '<iIJT 
argued  before  me  by  Ucsara.  Blunt  and  Hoff- 
man, of  counsel  for  MetEgcr,  and  by  Messrs. 
Tillon  and  Cutting  in  support  of  the  requisi- 
tion, and  by  Mr.  Butler,  United  States  At- 
torney, on  the  pnrt  of  the  United  States  (in 
respi'ct  to  the  jurisdiction  of  the  Judge,  and 
the  period  the  treaty  went  into  operation): 

"I  find  and  adjudge,  that  a  judge  of  the  Unit- 
ed States  has  competent  authority,  under  the 
laws  of  the  United  States  now  tn  force,  to  lake 
cognizance  of  this  case,  and  to  order  the  ap- 
prelicNsion  and  commitment  of  the  accused, 
pui'Buant  to  the  provisions  of  the  said  treaty. 

"I  further  adjudge,  that  the  said  treaty  took 
efTect  and  went  into  operation  on  and  from  the 
day  of  the  signature  thereof. 

"1  further  adjudge,  that  the  laws  of  France 
are  to  determine  the  constituents  of  the  crime 
of  forgery,  or  'du  faux,'  of  which  Metxgcr  ia 
accitsed,  nnd  that  the  facts  in  evidence  ade- 
qtLstely  prove  the  commission  of  that  crime  by 
him  in  l''rance,  since  the  date  of  the  treaty. 

"I  further  find  and  adjudge,  that  Mcl/.ger 
is,  within  the  meaning  and  description  of  the 
treaty,  a  person  accused,  'individu  aceuat,'  of 
the  crime  of  forgery,  or  'dn  faux,'  named  in 
the  treaty,  and  therefore  subject  to  apprehen- 
sion nnd  commitment  under  our  laws,  pursu- 
ant to  the  provisions  of  the  treaty. 

"And  I  find  and  adjudge,  that  the  evidence 
produced  against  the  said  Metr.ger  is  sufficient 
in  law  to  justify  his  apprehension  and  commit- 
inent  on  the  cl^rge  of  forgery,  had  the  crime 
been  commUtcA  'wilUu  \.^  Vii^'W&  ^\u.S.c«. 

lAnwKtft.  %. 
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^'Wherefore  I  order,  that  the  said  Nicholas 
Lucien  Metzger  be  apprehended  and  commit- 
ted,  pursuant   to   the   provisions   of   the   said 
treaty  to  abide  the  order  of  the  President  of 
the  united  States  in  the  premises. 
178*]     *"Given  under  mv  hand  and  seal  at 
the  city  of  New  York,  this  nineteenth 
[L.  S.]  day   of   January,   one    tnousand   eight 
dred  and  forty -seven. 
(Signed)  "Samuel  R.  Betts, 

"Judge  of  the  United  States  for  the 
Southern  District  of  New  York. 

The  ease  was  argued  by  Mr.  Coxe  on  behalf 
of  the  petitioner,  and  by  the  Attorney -Gen  era! 
(Mr.  Cufford)  and  Mr.  Jones  in  opposition  to 
the  motion. 

Mr.  Coze,  for  the  motion: 

In  conveying  the  intimation  that  the  court 
would  hear  an  argument  on  behalf  of  the  pe- 
titioner, no  suggestion  was  thrown  out  as  to 
the  points  to  which  counsel  were  desired  to  ad- 
dress themselves  under  these  circumstances. 
What  fell  from  the  bench  conveyed  merely  the 
idea  that  doubts  were  entertained  by  the  court, 
but  it  conveyed  no  intelligence  as  to  the  char- 
acter of  these  doubts,  to  what  part  of  the  case 
they  extended,  or  whether  they  embraced  the 
substantial  merits  of  the  petitioner's  case,  or 
were  limited  to  the  form  and  language  in  which 
the  application  was  presented. 

Had  the  posture  of  the  case  permitted  the 
court  to  adopt  a  practice  which  has  on  many 
occasions  heretofore  prevailed  when  similar  ap- 
plications havb  been  made,  and  grant  a  rule 
upon  the  United  States,  or  those  who  repre- 
sent the  French  government,  to  show  cause 
why  the  prayer  of  the  petitioner  should  not  be 
granted,  it  would  have  relieved  his  counsel  from 
much  embarrassment.  The  grounds  upon 
which  the  application  was  to  be  resisted  would 
have  been  distinctly  announced,  and  full  op- 
portunity would  have  been  afforded  to  meet, 
and,  if  practicable,  to  answer  them.  In  the 
situation,  however,  in  which  the  case  then 
stood,  iffnorant  whether  either  government  felt 
any  sucn  interest  in  tne  procc^ng  as  would 
induce  it  to  intervene  by  a  direct  opposition  to 
the  motion  which  waa  submitted,  it  would 
scarcely  have  been  proper  for  me  to  have  sug- 
gested, or  for  the  court  to  have  sanctioned,  the 
adoption  of  such  a  course. 

At  the  same  time,  the  appearance  of  counsel 
to  resist  the  application  only  augments  the 
difficulties  of  the  position  I  occupy.  Whatever 
may  have  been  the  oriein  of  the  doubts  enter- 
tained on  the  bench,  it  b^  no  means  follows 
that  the  learning  and  abiktiea  of  counsel  may 
not  multiply  and  increase  the  number,  as  well 
as  weight,  of  these  objections.  Placed,  there- 
fore, in  this  predicament  by  the  very  nature  of 
the  case,  it  imposes  upon  me  the  necessity  of 
pursuing  a  course  between  two  opposing  diffi- 
culties— of  neither  undertaking  to  anticipate, 
and  attempting  to  answer  by  anticipation,  the 
views  and  arguments  of  my  learned  friends,  or 
of  failing  to  exhibit  a  prima  facie  case  at  least 
callinff  for  the  interposition  of  this  court. 
170*]  *Reserving,  therefore,  the  privilege 
of  answering  the  objections  which  may  be 
urged  against  my  application,  I  proceed  briefly 
to  state  the  grounds  upon  which  reliaooe  is 
pltLced  to  moMtaJn  it. 
IM  Is,  ed. 


The  petition,  then,  alleges,  that  the  party  on 
whose  behalf  and  in  whose  name  it  is  presented 
is  now  in  actual  confinement  in  jail,  in  the 
custody  of  the  marshal  of  the  Southern  Dis- 
trict of  New  York,  by  whom  he  is  thus  held  and 
restrained  by  virtue  of  an  order  or  warrant  of 
commitment,  issued  and  signed  by  the  Hon. 
Samuel  R.  Betts,  District  Judge  of  the  South- 
ern District  of  New  York,  it  appears  that 
this  warrant  of  commitment  is  a  process  utter- 
ly unknown  to  the  common  law  or  statute  law 
of  the  United  States.  It  is  not  for  the  purpose 
of  bringing  the  accused  to  trial  before  any 
court  of  the  Union,  for  any  offense  committed 
against  the  laws  of  the  United  States,  or  triable 
before  any  of  its  courts;  it  is  not  for  the  pur- 
pose of  enforcing  any  responsibility  in  the 
shape  of  a  debt  due  to  any  creditor,  for  the  vi- 
olation or  breach  of  any  contract,  or  to  answer 
to  any  allegation  of  a  tort  of  which  those 
courts  have  cognizance;  nor  is  it  in  the  nature 
of  an  execution  to  compel  the  prisoner  to  re- 
spond to  any  process  in  the  nature  of  an  execu- 
tion upon  any  judgment  rendered  against  him 
by  any  court  of  the  United  States,  or  in  the 
nature  of  an  attachment  for  any  contempt  com- 
mitted against  such  tribunal. 

All  this  is  fully  set  forth  in  the  petition,  and 
in  the  order  of  commitment  annexed  to  it.  The 
object,  therefore,  of  the  writ  now  sued  for  is, 
to  enable  this  court  to  pronounce  its  judgment 
i!pon  the  lawfulness  of  such  an  Impnsonment, 
and  upon  the  authority  under  which  it  has 
been  made. 

The  simple  fact  that  such  imprisonment  ex- 
ists under  color  and  pretense  of  right  presents 
a  prima  facie  case  warranting  the  application 
now  made,  and  the  language  of  the  Constitu- 
tion and  statutes  of  the  United  States,  taken  in 
connection  with  the  reiterated  judgments  of 
this  court  asserting  its  power,  and  actually  ex- 
ercising the  jurisdiction  and  authority  now  in- 
voked, would  seem  clearly  to  establish  prima 
facie  a  right  in  the  petitioner  to  have  the  bene- 
fit of  this  high  prero^tive  writ.  If  there  is 
any  ground  of  objection,  growing  out  of  the 
circumstances  of  the  case,  which  destroys  this 
prima  fade  presumption  as  to  the  facts,  they 
are  to  be  found  in  the  peculiar  characteristics 
of  those  circumstances  which  attend  the  arrest 
of  the  petitioner;  if  any  to  meet  the  le^l  au- 
thorities upon  which  we  rely,  they  must  m  con- 
sequence of  these  circumstances  be  held  inap- 
plicable to  the  case  under  consideration. 

The  points  which  are  thus  presented  for  the 
adjudication  of  this  court  are: 

1.  Whether  the  facts  as  presented  exhibit  a 
proper  case  for  the  awarding  of  a  writ  of  ha- 
ueas  corpus. 

2.  Whether,  if  such  be  the  case,  this  court 
has  authority  and  jurisdiction  over  it. 

*1.  As  to  the  facts.  It  is  understood  [*18i 
that  an  application  was  made  to  the  executive 
by  the  minister  representing  the  French  gov* 
emment,  for  the  apprehension  and  delivery  of 
the  petitioner.  This  application  was  declined, 
on  the  ground  that  no  such  power  resided  in 
that  branch  of  the  government,  and  the  French 
government  was  referred  to  the  judicial  depart* 
ment.  In  declining  itself  to  act  without  far* 
ther  legislative  authority,  I  conceive  the  execu- 
tive rightly  judged.  In  lYv^  omxvVcs!^  VXjaX  >}cl% 
judiciary  poaaeaaed  t\k«  po'^vvc^  \  X^t^l  \\.  «rc^. 
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This,  however,  was  dearly  an  obiter  expres- 
sion of  opinion,  and  not  decisive  on  this  ques- 
tion. The  former  part  of  the  opinion  is  op- 
posed by  very  eminent  authority. 

Be  tlus  as  it  may,  the  executive  refused  to 
eomply  with  the  requisition,  and  there  has  been 
no  warrant  of  arrest  or  order  of  commitment 
emanating  from  that  quarter. 

An  arrest  was  then  made  by  a  local  masis- 
trate  of  New  York,  who  decided  that  he  had 
authority  over  the  case.  The  petitioner  was 
then  liberated  by  a  circuit  judge  of  that  State, 
who  decided  that  the  State  judiciary  had  no 
Jurisdiction,  and  on  this  ground  discharged  the 
party  on  habeas  corpus. 

The  diplomatic  representative  of  the  French 
government  then  addressed  Judge  Betts,  the 
district  judge  of  the  United  States,  who,  after 
full  hearing,  decided  that  the  federal  judiciary 
had  jurisdiction  over  the  party  and  the  case, 
and  awarded  the  order  of  commitment. 

The  entire  judgment  of  the  district  judge 
rests  upon  the  ground  that  he  is  exercising 
Judicial  power,  and  determining  a  question 
of  judicial  jurisdiction. 

If  he  be  right  on  this  point,  this  court  will 
probablv  refuse  the  habeas  corpus,  because, 
eoncurring  in  the  opinion,  they  would  feel 
themselves  compelled  to  remand  the  prisoner, 
his  imprisonment  being  for  lawful  cause  and 
by  competent  authority.  If  wrong,  the  writ 
ought  to  issue,  because  the  arrest  was  unlaw- 
ful. 

I  am  aware  that  this  court  was  held,  that,  in 
awarding  this  writ,  it  does  so  in  the  exercise  of 
appellate  and  not  original  jurisdiction,  and  that 
a  doubt  has  been  expressed  whether,  this  being 
ft  proceeding  before  the  district  jud^  at  cham- 
bers, this  court  can  exercise  any  revisory  power 
over  it.  This  question  will  be  presented  more 
fully  hereafter.  In  the  mean  time  I  would 
suggest,  that  to  act  upon  this  distinction  would 
seem  to  involve  this  extraordinary  conclusion, 
that  if  the  district  judge,  acting  in  open  court 
upon  a  case  regularly  before  him,  should  com- 
mit a  party  to  prison,  this  court  would  poRsese 
the  jurisdiction  to  award  the  writ;  but  inas- 
much as  the  commitment  was  in  the  exercise  of 
an  undoubted  power,  the  judgment  of  the  Dis- 
trict Court,  not  being  revisable  here,  would 
be  final,  and  the  court,  seeing  that  it  must 
necessarily  remand  upon  the  hearing,  would 
decline  to  issue  the  writ;  whereas,  if  it  ap- 
peared that  the  judge  exercised  an  authority 
181*]  not  granted  by  law,  *and  assumed  a 
Jurisdiction  not  belonging  to  him,  then,  as  he 
did  not  act  in  open  court,  his  proceedings,  how- 
ever erroneous  and  unauthorized,  cannot  be 
drawn  in  question  here  through  the  instrumen- 
tality of  tnis  writ. 

Such  has  not  been  the  interpretation  hereto- 
fore given  by  this  court  to  its  own  ^ant  of 
power.  With  this  general  remark  this  point 
will  be  postponed  for  the  present,  until  we 
reach  it  In  tne  regular  progress  of  the  argu- 
ment. 

Let   us   now   examine   whether   the   district 

judge,  either  as  presiding  in  the  District  Court 

or  at  chambers,  had  any  authority  to  hear  this 

application,  to  exercise  any   jurisdiction  over 

the  case,  and  to  make  the  order  for  commit - 

Bient.    I  Apprehend  thia  queBtion  must  be  an- 

mwered  In  ti^  ota^tiv^, 

$00  ^ 


The  eourts  of  the  United  States,  and  the 
judges  of  those  courts,  can  exercise  no  powers 
of  a  judicial  character,  and  can  possess  no 
jurisdiction,  except  that  which  is  conferred  up- 
on them  under  tne  authority  of  the  Constitu- 
tion by  act  of  Congress. 

The  Supreme  Coiu^  is  the  only  court  named 
in  the  Constitution,  and  even  this  high  tribunal 
has  no  existence  simply  by  the  force  and  opera- 
tion of  the  constitution  itself.  Until  Congress 
brought  it  into  existence,  and  gave  it  organiza- 
tion, it  existed  rather  in  posse  than  in  esse. 
But  the  inferior  courts,  the  circuit  and  district 
courts,  exist  only  under  the  authority  of  leg- 
islation. Congress  alone  created  them,  meted 
out  to  each  the  powers  which  it  enjoys,  pre- 
scribed the  orbit  within  which  it  should  move, 
and  prescribed  every  limit  by  which  its  juris- 
diction was  to  be  ascertained.  I  am  entitled  to 
put  the  question  which  I  now  address  to  this 
court,  and  to  my  learned  friends.  Where  is  to 
be  found  any  grant  of  jurisdiction  to  a  district 
court,  far  more  to  a  district  judge,  to  exercise 
the  power  assumed  in  the  present  case?  Upon 
what  act  of  Congress  can  the  finger  be  laid 
which  confers  it  7    None  such  exists. 

The  only  ground  upon  which  this  claim  was 
rested  before  and  by  the  district  judge  is  that 
of  the  treaty  stipulations  with  France,  and  the 
means  by  which  he  acquired  jurisdiction  on 
application  addressed  to  him  by  the  diplomatic 
agent  of  the  French  government.  With  great 
deference,  I  cannot  but  think  the  mode  as  ir- 
regular as  the  authority  unfounded. 

Under  our  institutions,  there  exists  but  one 
legitimate  channel  of  communication  between 
thia  and  any  foreign  nation;  that  organ  is  the 
executive.  It  is  unprecedented  in  our  judicial 
and  legislative  annals,  for  the  diplomatic  rep- 
resentative of  a  foreign  government  to  address 
himself  immediately  to  the  judicial  or  legisla- 
tive departments.  Such  a  course  is  equally  un- 
known to  the  history  of  England. 

Nor  in  my  judgment  is  it  less  extraordinary 
in  an  American  judge  to  regard  such  an  appli- 
cation to  him  as  in  the  nature  of  the  original 
writ  out  of  chancery,  to  call  into  action  the 
latent  powers  of  the  judiciary.  A  record  which 
should  begin  by  setting  forth  such  a  paper 
'would  be  a  judicial  if  not  a  political  [*182 
curiosity,  and  it  is  hoped  it  may  be  brought 
before  the  eyes  of  this  court  by  a  writ  of  cer- 
tiorari to  accompany  the  habeas  corpus. 

But  no  such  jurisdiction  exists  to  be  evoked 
and  called  into  exercise  by  this  or  any  other 
process.  It  has  been  observed,  that  no  such 
authority  is  conferred  by  any  statute.  With 
submission  I  may  say,  that  to  me  it  seems  pre- 
posterous to  assert  that  it  may  be  conferrea  by 
treaty.  It  is  a  new  idea  to  me  that  the  treaty 
making  power  can,  by  the  most  latitudinarian 
construction,  be  held  to  be  a  constitutional 
source  of  power  and  jurisdiction  to  any  court 
or  judge  of  the. United  States.  New  objects  of 
judicial  power,  new  subjects  upon  which  it  is 
to  operate,  may  extend  the  number  of  cases 
which  may  be  presented  for  judicial  decision, 
but  can  never  be  appealed  to  as  a  grant  of  judi- 
cial power.  Treaty  stipulations  operate  only 
directly  upon  the  parties  to  them,  and  not  up- 
on the  citizens,  except  as  part  of  the  law  of 
their  own  land.  All  may  recollect  the  recent 
I  circumatsjice    ix\«m^  YMX'vi^m    i^\gi«xi\   %xA. 
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Brmzil,  in  which  K  wu  thought  necessary  to 
invest,  by  legislative  authonty,  the  British 
courts  with  jurisdiction  to  enforce  the  provi- 
sions of  the  treaty  upon  Brazilian  subjects. 

In  1794,  Jay's  Treaty,  27th  article,  provided 
fur   the   surrender   of   fugitives   from   justice. 

8  Stat,  at  Large,  129.  In  1842,  the  Ashburton 
Treaty,  art.  10,  Ibid.  676.  In  1843,  the  con- 
tention with  France.  Ibid.  580.  In  the  ab- 
sence of  legislative  provisions  can  either  of 
these  treaties  be  executed? 

A  recent  occurrence  in  our  history  may  il- 
lustrate this.  Act  of  Aug.  8,  1846,  ch.  105; 
Acts,  etc  p.  78. 

If,  then,  the  district  judge  has  assumed  a 
power  not  conferred  upon  him,  can  this  court 
award  a  hsbeas  corpus?  If  adherence  is  had  to 
judicial  precedents,  not  hastily  or  inconsider- 
ately decided,  there  is  an  end  to  this  question. 
United  States  v.  Hamilton,  3  Dall.  17,  precise- 
ly in  point,  in  1795;  in  1806,  Exparte  Burford, 
S  Cranch,  448;  in  1807,  BoUman  and  Swart wout, 
4  Cranch,  75;  Ez-parte  Oabrera,  1  Wash.  G.  C. 
R.  232:  Exparte  Kearney,  7  Wheat.  38;  Ex- 
parte Watkins,  3  Pet.  200;  7  Pet.  568. 

Mr.  Clifford,  the  Attorney-General,  submit- 
ted three  propositions: 

1.  That  the  treaty  took  effect  and  went  into 
operation  on  and  from  the  day  of  the  date 
thereof. 

2.  That  the  judge  of  the  District  Ck>urt  had 
competent  authority,  under  the  provisions  of 
the  treaty  and  the  laws  of  the  United  States 
now  in  force,  to  take  jurisdiction  of  this  case, 
and  to  order  the  apprehension  of  the  accused 
in  the  manner  in  which  it  was  done,  pursuant 
to  the  stipulations  of  the  treaty. 

As  the  decision  of  the  court  was  exclusively 
on  the  point  of  jurisdiction,  it  is  not  considered 
183*]  necessary  to  do  more  than  give  the  *au- 
thorities  cited  by  the  Attorney -General  to  sus- 
tain these  two  propositions.  On  the  first  he 
cited,  1  Kent's  Com.  169,  170;  Hylton  v.  Brown, 

1  Wash.  C.  C.  R.  312;  Wheaton's  Interna- 
tional Law,  306,  573;  United  States  v.  Arre- 
dondo,  6  Pet.  748,  758;  2  Burlamaqui,  223;  Vat- 
tel,  B.  3,  sec.  239;  Rutherford's  Inst.  B.  2, 
vhap.  9,  sec.  22;  Martens,  B.  2,  chap.  1,  sec.  3; 

2  McCulloeVs  Diet.  Com.  654-674.  On  the 
second  he  cited,  Foster  v.  Neilson,  2  Pet.  314; 
United  States  v.  Arredondo,  6  Pet.  734,  735; 
Constitution,  art.  VI.;  Case  of  Thomas 
Sheagle,  Massachusetts  District,  October  Term, 
1845,  MS.;  8  Statutes  at  Large,  120;  Ja^'s 
Treaty,  art.  27;  United  States  v.  Nash,  alias 
Bobbins,  Bee,  266;  3  Story's  Com.  sees.  1640, 
1641;   Osbom  v.  Bank  of  the  United  States, 

9  Wheat.  738;  Constitution,  art.  III.  sec.  2; 
Chisholm  v.  State  of  Georgia,  2  Dall.  419; 
Rhode  Island  v.  Massachusetts,  12  Pet.  657; 
Barry  v.  Mercein,  ante,  p.  103;  United  States 
V.  Bevans,  3  Wheat.  336;  United  States  v. 
Wiltberger,  5  Wheat.  76;  Judiciary  Act  of 
1789.  sees.  9,  11,  33;  PicquH  v.  Swan,  5  Mason, 
42;  United  States  v.  Schooner  Peggy,  1  Cranch, 
109,  110;  3  Story's  Com.  sec.  1515;  Case  of 
Santos,  2  Brock.  494. 

3.  The  third  proposition  admitted  was,  that 
the  Supreme  Court  has  no  authority,  under  the 
Constitution  and  laws  of  the  United  States,  to 
grant  the  writ  of  habeas  corpus  prayed  for  in 
the  petition.  1st.  Because  its  original  jurisdic- 
t/oD  im  nBtrlcted  to  atam  affleeting  ambMsadors, ' 


other  publis  ministers,  and  consuls,  and  those 
in  which  a  State  shall  be  a  party.  2d.  Because 
it  possesses  no  appellate  power  in  any  case, 
unless  conferred  upon  it  by  act  of  Congress, 
nor  can  it,  where  conferred,  be  exerciset^  in 
any  other  form  or  by  any  other  mode  or  pro- 
ceeding than  that  which  the  law  prescrioes. 
3d.  Because  the  Supreme  Court  was  created 
by  the  Constitution,  and  its  jurisdiction  was 
conferred  and  defined  by  that  instrument  and 
the  laws  of  Congress  made  in  pursuance  there- 
of; consequently,  it  possesses  no  inherent  com- 
mon law  powers  beyond  the  written  law. 

1st.  No  original  jurisdiction  in  this  case. 
By  art.  m.  sec.  2,  of  the  Constitution,  it  is 
provided,  that  the  judicial  power  shall  be 
vested  in  one  Supreme  Court,  and  in  such  in- 
ferior courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  second  section 
describes  the  whole  circle  of  the  judicial  power 
of  the  United  States,  ^ving  its  extent  and 
boundaries;  it  then  distributes  that  power,  first 
in  marking  and  defining  the  original  jurisdic- 
tion of  the  Supreme  C^urt,  limiting  it,  with 
a  precision  and  certainty  defying  all  construc- 
tion, to  cases  affecting  ambassadors,  other  pub- 
lic ministers,  and  consuls,  and  cases  to  which 
a  State  shall  be  a  party.  So  firmly  is  thii 
view  of  the  case  established  by  the  Constitu- 
tion, that  Congress  itself  has  no  power  to  en- 
large the  original  jurisdiction  of  this  court,  or 
to  extend  it  to  any  other  cases  than  those  enu- 
merated. *  It  was  accordingly  held,  [^184 
that  so  much  of  the  thirteenth  section  of  the 
Judiciary  Act  as  gave  authority  to  the  Supreme 
Court  to  issue  writs  of  mandamus  to  publie 
officers  was  unconstitutional  and  void.  Mar- 
bury  V.  Madison,  1  Cranch,  173-175;  Cohens  v. 
Virginia,  6  Wheat.  400.  The  original  juris- 
diction of  the  Supreme  Court  can  neither  be 
enlarged  or  restrained,  but  must  stand  as  it  is 
written  in  the  Constitution  by  which  it  is  con- 
ferred. 

2d.  No  appellate  jurisdiction.  The  appellate 
power  of  the  Supreme  Court  is  described  in 
the  Constitution  m  these  words:  "In  all  the 
other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  <is 
to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall  make." 
The  appellate  authority,  though  somewhat  ex- 
tensive under  the  Constitution,  is  not  general, 
but  is  limited  and  confined  to  the  cases  spe- 
cially enumerated,  and  is  made  subject  to  such 
exceptions  and  regulations  as  Congress  may 
from  time  to  time  prescribe.  The  grants  con- 
ferring original  and  appellate  jurisdiction  dis- 
close this  marked  distinction — ^the  former  can 
neither  be  restrained  or  enlarged;  the  latter, 
while  it  cannot  be  enlarged  beyond  the  limits 
of  its  circle,  yet  within  those  limits  Congress 
may  confer  as  much  or  as  little  as  in  its  dis- 
cretion it  may  consider  wise  and  expedient. 
Barry  v.  Mercein,  ante,  p.  103. 

The  authority  to  issue  writs  of  habeas  corpus 
is  not  claimed  to  be  among  the  enumerated 
cases  of  original  jurisdiction  conferred  upon 
the  Supreme  Court.  The  language  of  the 
grant  in  this  respect  leaves  nothing  for  impli- 
cation; if  any  doubt  could  arise,  the  case  of 
Marbury  v.  Madison  silences  argument  and 
dispute  upon  the  point.  "Ex-mTl^  ^"mt^^  *L 
How.   65.      The   appeWatft  Vana^cX\oTi,  \s^vn% 
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given  with  such  exceptions  and  under  such 
regulations  as  Congress  may  make,  can  only 
be  exercised  in  pursuance  of  an  Act  of  Congress 
conferring  the  authority  and  prescribing  the 
mode  in  wluch  it  shall  be  performed;  that  is, 
thcf  manner  of  exercising  the  power  must  first 
be  regulated  by  law.  The  question,  therefore, 
in  any  given  case,  whether  the  court  has  appel- 
late jurisdiction  over  it,  resolves  itself  into  the 
simple  inquiry,  whether  such  case  falls  within 
the  legislative  provisions  enacted  in  pursuance 
of  the  Constitution  relative  to  the  exercise  of 
this  branch  of  jurisdiction.    Wiscart  v.  Dauchy, 

3  Dall.  327;  United  States  v.  More,  3  Cranch, 
172;  Durousseau  v.  United  States,  6  Cranch, 
313.  In  search  of  the  vagrant  power  to  issue 
this  writ,  all  other  resorts  failing,  it  must  be 
found,  if  it  exist  anywhere,  in  the  appellate 
jurisdiction  of  this  court.  That  is  clearly  ad- 
mitted in  the  case  of  Bollman  and  Swartwout, 

4  Cranch,  100,  mainly  relied  on  by  the  petition- 
er. In  all  cases  where  this  power  has  been 
claimed  or  exercised,  it  has  been  invariably 
justified  on  the  ground  that  it  was  an  element 
of  appellate  authority.  Thus,  in  Ex-parte  Wat- 
kins,  3  Peters,  202,  Chief  Justice  Marshall  says: 
''It  is  in  the  nature  of  a  writ  of  error  to  ex- 
185*]  amine  the  legality  of  the  'commitment." 
Same  case,  7  Peters,  572.  In  Ex-parte  Milbum, 
9  Peters,  704,  in  note,  Chief  Justice  Marshall 
again  says:  "As  the  jurisdiction  of  the  Su- 
preme Court  is  appellate,  it  must  be  first  shown 
that  the  court  has  the  power  in  this  case  to 
award  a  habeas  corpus."  In  the  final  opinion 
in  the  ease,  the  writ  was  refused  upon  other 
flrounds.  Subsequently,  in  Ex-parte  Barry,  2 
Howard,  65,  Mr.  Justice  Story  maintains  the 
same  view,  and  discloses  what  may  be  consid- 
ered the  true  doctrine  upon  the  whole  subject 
of  the  power  of  this  court  to  grant  writs  of 
habeas  corpus  under  existing  laws.  He  says: 
"No  case  is  presented  for  the  exercise  of  the 
appellate  jurisdiction  of  this  court,  by  any  re- 
view of  the  final  decision  and  award  of  the 
Circuit  Court  upon  any  such  proceedings.  The 
case,  then,  is  one  avowedly  and  nakedly  for 
the  exercise  of  original  jurisdiction  by  this 
court.  Now,  the  Constitution  of  the  United 
States  has  not  confided  any  original  jurisdic- 
tion to  this  court,  except  in  cases  affecting 
ambassadors,  other  public  ministers,  and  con- 
suls, and  those  in  which  a  State  shall  be 
a  party.  The  present  case  falls  not  with- 
in either  predicament.  It  is  the  case  of  a  pri- 
vate individual,  who  is  an  alien,  seeking  re- 
dress for  a  supposed  wrong  done  him  by 
another  private  individual,  who  is  a  citizen  of 
New  York.  It  is  plain,  therefore,  that  this 
court  has  no  original  jurisdiction  to  entertain 
the  present  petition,  and  we  cannot  issue  any 
writ  of  habeas  corpus,  except  when  it  is  neces- 
sary for  the  exercise  of  the  jurisdiction,  origi- 
nal or  appellate,  given  to  it  by  the  Constitu- 
tion or  laws  of  the  United  States."  The  appel- 
late power  must  be  sought  and  found,  if  it  ex- 
ist, in  the  acts  of  Congress  conferring  it  upon 
this  court.  Certainly  no  question  can  arise 
upon  the  twenty-fifth  section  of  the  Judiciary 
Act,  which  stands  in  many  respects  upon  dif- 
ferent principles.  The  thirteenth  section  of 
that  act  provides,  that   "the   Supreme  Court 

shall  also  have  appelate  jurisdiction  from  the 
circuit  courts,  and  courts  of  thB  several  Stttea, 
JOS 


in  the  cases  hereinafter  specially  provided  for.* 
The  twenty -second  section  limits  the  appellata 
power  upon  a  writ  of  error  of  a  circuit  court  to 
final  decrees  and  judgments  in  civil  actions  in 
a  district  court,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  fifty  dollars  exclu- 
sive of  costs.  And  upon  a  like  process,  this 
court  may  re-examine  and  reverse  or  affirm 
final  judgments  and  decrees  in  civil  actions 
and  suits  in  equity  in  a  circuit  court,  brought 
there  by  original  process,  or  removed  there 
from  the  courts  of  the  several  States,  or  by  ap- 
peal there  from  a  district  court,  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars  exclusive  of  costs.  The  pro- 
ceeding in  this  case  cannot  be  sustained  under 
this  section.  There  is  no  writ  of  error,  which 
is  the  only  process  mentioned  b^  which  it  could 
be  instituted;  there  is  no  final  judgment  or  de- 
cree in  any  inferior  court,  within  the  meaning 
of  the  law;  it  is  not  a  civil  action,  much  less  a 
suit  in  equity,  and  therefore  not  within  the 
scope  and  meaning  of  the  section. 

*The  Supreme  (>>urt  has  no  appellate  [*188 
jurisdiction  in  criminal  cases,  according  to  re- 
peated  decisions  which  have  never  been  ques- 
tioned. United  States  v.  More,  3  Cranch,  172; 
United  States  v.  La  Vengeance,  3  Dall.  297; 
United  States  v.  Hudson  et  al.  7  Cranch,  32. 

Jurisdiction  is  defined  to  be  the  power  to 
hear  and  determine  a  cause.  Appellate  juris- 
diction is  the  power  to  correct  and  revise  the 
J'udgmcnt  of  an  inferior  court.  Chief  Justice 
Marshal  says,  in  Marbuir  v.  Madison,  1  Cranch^ 
175:  *'It  is  the  essential  criterion  of  appellate 
jurisdiction,  that  it  revises  and  corrects  the 
proceedings  in  a  cause  already  instituted,  and 
does  not  create  the  cause."  The  case,  or  sub- 
ject matter  in  dispute,  now  under  consideration 
was  not  instituted  in  any  tribunal  over  which 
this  court  may  exercise  any  supervisory  power; 
it  was  not  a  proceeding  in  court,  but  before 
the  district  judge,  sitting  and  acting  in  his  ca- 
pacity as  a  magistrate,  under  the  thirty-third 
section  of  the  Act  of  1789.  The  power  of  this 
court,  under  the  Constitution  and  laws  of 
Congress,  does  not  and  can  not  reach  the  forum 
where  the  matter  was  instituted  and  decided. 
This  court  has  no  revising  power  over  the  Dis- 
trict Court,  nor  is  it  authorized  to  issue  a  writ 
of  prohibition  to  it  in  any  case,  except  where 
that  court  is  proceeding  as  a  court  of  admiralty 
and  maritime  jurisdiction.  Ex-parte  Christie, 
3  How.  352.  And  this  is  true,  although  writs 
of  prohibition  are  enumerated  in  the  fourteenth 
section  of  the  act.  The  application  in  that 
case  was,  that  the  writ  might  issue  to  an  inferior 
court,  performing  the  functions  of  a  court,  and 
having  exclusive  jurisdiction  of  the  subject 
matters  in  controversv.  If  there  is  no  power 
to  revise  the  doings  of  a  bankrupt  court  under 
federal  authority,  where  is  the  right  to  assume 
control  over  the  doings  of  a  justice  of  the  peace, 
or  a  district  judge,  while  sitting  as  a  committing 
magistrate?  McCluny  v.  Silliman,  2  Wheat. 
369;  Mclntire  v.  Wood,  7  Cranch,  504.  The 
revising  power  of  this  court  does  not  extend 
to  the  person,  but,  when  it  exists,  it  operates 
upon  the  inferior  tribunal  and  the  subject  mat- 
ter in  controversy.  The  district  judge,  in  the 
capacity  in  which  he  acted,  under  the  laws  of 
the  United  States,  was  entirely  independent  of 
ItMs  co>iii;  \ua  dftc\«voik  ^«a  %^«\  %.tA  «^tw- 
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elusire;  and  this  court  could  not  reverse  or 
affirm  it  were  the  record  brought  up  directly 
bj  writ  of  error,  and  so  is  the  decision  in  Ex- 
parte  Watkins,  3  Peters,  201.  It  has  already 
appeared  that  the  Supreme  Court  has  no  appel- 
late jurisdiction  of  crimes  and  offenses,  and  of 
course  no  process  issuing  here  can  extend  to 
the  subject  matter  of  this  application.  This  is 
therefore,  undeniably,  a  call  upon  the  court  to 
exercise  orignial  power  in  granting  the  writ  in 
question.  That  power  this  court  has  directly 
and  solemnly,  on  several  occasions,  decided  it 
does  not  possess.  In  all  the  cases  where  the 
power  has  been  exercised  or  countenanced,  it 
has  been  upon  the  ground  of  revising,  in  some 
187*]  form,  the  doings  of  an  inferior  ^tribu- 
nal,  over  which  this  court  possesses  appellate 
power.  Here  the  Attorney -General  cited  and 
commented  on  the  following  cases  on  this  point, 
in  addition  to  those  already  mentioned:  United 
States  V.  Hamilton,  3  Dall.  17;  £x-parte  Bu- 
ford,  3  Cranch,  453;  Bx-parte  Dorr,  3  Howard, 
104. 

3d.  The  Supreme  Court  possesses  no  inherent 
or  common  law  power  to  grant  writs  of  habeas 
corpus.  On  this  point  it  was  insisted,  that  a 
review  of  all  the  cases  would  show  that  the 
doctrine  had  been  uniformly  repudiated  bv  the 
court,  and  that  since  the  decision  of  Boflman 
and  Swartwout  it  has  been  abandoned  by  the 
bar.  Some  comments  were  made  on  the  second 
clause  of  section  ninth  of  the  first  article  of  the 
Constitution,  which  provides  that  the  privilege 
of  the  writ  of  habeM  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion, 
or  invasion,  the  public  safety  may  require  it. 
This  provision  was  regarded  as  one  containing  a 
prohibition  upon  the  powers  of  Congress,  and 
not  as  one  conferring  any  authority  on  the  fed- 
eral courts.    3  Story's  Com.  sec.  1332. 

In  conclusion,  it  was  insisted  that  all  the 
power  of  this  court  to  issue  writs  of  habeas 
corpus  was  derived  from  the  fourteenth  section 
of  the  Judiciary  Act.  There  are  two  clauses 
in  the  section  upon  this  subject  which  should 
be  treated  separately.  The  seeming  inconsis- 
tency, if  an^  exists,  in  the  cases  decided,  has 
doubtless  ansen  by  omitting  to  keep  clearly  in 
riew  the  manifest  distinction  in  the  nature  and 
character  of  the  power  conferred  by  these  two 
clauses.  The  first  provides,  that  "all  the  be- 
fore mentioned  courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias, 
hsbiuM  corpus,  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary 
for  the  exercise  of  their  respective  jurisdictions, 
snd  agreeably  to  the  principles  and  usages  of 
Isw."  This  clause  undoubtedly  authorizes  the 
iwuing  of  inferior  writs  of  habeas  corpus  in  aid 
of  jurisdiction,  which  have  been  long  known 
in  the  practice  of  courts,  and  are  indispensable 
in  the  course  of  legal  proceedings.  Bac.  Abr. 
Habeas  Corpus,  A;  2  Chitty's  Black.  130.  The 
second  clause  is  in  these  words:  "And  that 
either  of  the  justices  of  the  Supreme  Court,  as 
well  as  the  judges  of  the  district  courts,  shall 
have  power  to  grant  writs  of  habeas  corpus,  for 
the  purpose  of  an  inquiry  into  the  cause  of 
commitment."  Undoubtedly  this  clause  au- 
thorizes the  issue  of  the  great  writ  of  habeas 
corpus  nd  snbjidendum,  which  is  of  general  use 
to  e3camine  the  legality  of  commitments  in 
eriminmJ  emacB,  The  power  conferred  bj  this 
MM  Is.  ed. 


clause  is  expressly  delegated  to  either  of  the 
justices  of  the  Supreme  Court,  and  not  to  the 
whole,  when  convened  for  the  trial  of  causes. 
If  the  question  were  one  of  new  impression,  it 
would  seem  to  follow  that  the  authority  to  bo 
derived  from  the  law  should  be  exercised  ac- 
cording to  the  language  of  the  act.  In  the 
present  case,  however,  it  is  not  necessary  to  in- 
sist on  the  point,  as  the  proceeding  below  was 
not  in  a  tribunal  over  which  this  court  has  any 
appellate  power. 

*Mr.  Justice  McLean  delivered  the  [*188 
opinion  of  the  court: 

This  is  a  petition  for  a  habeas  corpus,  in 
which  the  petitioner  represents  that  he  is  a 
prisoner  in  jail,  under  the  custodv  of  the  mar- 
shal for  the  Southern  District  of  the  State  of 
New  York,  by  virtue  of  warrant  issued  by  the 
judge  of  the  United  States  for  said  district,  as 
an  alleged  fugitive  from  justice,  pursuant  to 
the  provisions  of  the  convention  signed  be- 
tween the  United  States  and  the  French  gov- 
ernment on  the  0th  of  November,  1843. 

On  a  full  hearing  at  chambers,  the  district 
judge  held  "that  the  evidence  produced  against 
the  said  Metzger  was  sufficient  in  law  to  justify 
his  apprehension  and  commitment  on  the 
charge  of  forgery,  had  the  crime  been  com- 
mitted within  the  United  States;"  and  the 
prisoner  was  "committed,  pursuant  to  the  pro- 
visions of  the  said  treaty,  to  abide  the  order 
of  the  President  of  the  United  States." 

In  the  first  article  of  the  convention  for  the 
surrender  of  criminals  between  the  United  States 
and  His  Majesty  the  King  of  the  French,  on 
the  9th  of  November,  1843,  it  was  "agreed  that 
the  high  contracting  parties  shall,  on  requi- 
sitions made  in  their  name,  through  the  medium 
of  their  respective  diplomatic  agents,  deliver 
up  to  justice  persons  who,  being  accused  of  the 
crimes  enumerated  in  the  next  following  arti- 
cle, committed  within  the  jurisdiction  of  the 
required  party,  shall  seek  an  asylum,  or  shall 
be  found  within  the  territories  of  the  other: 
provided,  that  this  shall  be  done  only  when  the 
fact  of  the  commission  of  the  crime  shall  be 
so  estsblished  as  that  the  laws  of  the  country 
in  which  the  fugutive  or  the  person  so  accused 
shall  be  found  would  justify  his  or  her  appre- 
hension and  commitment  for  trial,  if  the  cnme 
had  been  there  committed." 

The  second  article  specifies,  among  other 
crimes,  that  of  forgery,  with  which  the  prisoner 
was  charged. 

The  third  article  declares  that,  "on  the  part 
of  the  government  of  the  United  States,  the 
surrender  shall  be  made  only  by  the  authority 
of  the  executive  thereof." 

It  is  contended  that  the  treaty,  without  the 
aid  of  legislation,  does  not  authorize  an  arrest 
of  a  fugitive  from  France,  however  clearly  the 
crime  may  be  proved  against  him — that  the 
treaty  provides  for  a  surrender  by  the  executive 
only,  and  not  through  the  instrumentality  of 
the  judicial  power. 

The  mode  adopted  by  the  executive  in  the 
present  case  seems  to  be  the  proper  one.  Under 
the  provisions  of  the  Constitution,  the  treaty 
is  the  supreme  law  of  the  land,  and.  in  regard 
to  rights  and  responsibilities  growing  out  of  it, 
it  may  become  a  subject  ot  y\d\c\«A  ccvv^\i*xv^^. 
The  surrender  of  iuttilivcs  Ixv-m  \\3A\Ivi«^  \%  %. 
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natter  of  conventional  arrangement  between 
States,  as  no  such  obligation  is  imposed  by  the 
laws  of  nations. 

Whether  the  crime  charged  is  sufficiently 
proved,  and  comes  within  the  treaty,  are 
matters  for  judicial  decision;  and  the  exec- 
utive, when  the  late  demand  of  the  surrender 
189*]  of  Metzger  was  made,  'very  properly, 
as  we  suppose,  referred  it  to  the  judgment  of  a 
judicial  officer.  The  arrest  which  followed, 
and  the  committal  of  the  accused,  subject  to 
the  order  of  the  executive,  seems  to  be  the 
most  appropriate,  if  not  the  only,  mode  of  giv- 
ing effect  to  the  treaty. 

The  jurisdiction  of  this  court  in  this  matter 
is  the  main  question  for  consideration.  As  this 
has  been  argued  fully,  and  as  it  is  supposed 
that  there  is  a  conffict  in  the  decisions  of  this 
court  on  the  subject,  a  reference  will  be  made 
to  the  cases  which  have  been  adjudged. 

In  The  United  States  v.  Hamilton,  S  Dallas, 
17,  a  writ  of  habeas  corpus  was  issued,  to 
which  the  defendant,  who  was  charged  with 
high  treason,  was  brought  into  court.  He  had 
been  committed  on  the  warrant  of  the  district 
judge.  A  motion  was  made  for  his  discharge, 
"absolutely,  or  at  least  upon  reasonable  bail." 
The  court  held  the  prisoner  to  bail.  From  the 
opinion  pronounced,  it  appears  the  deliberation 
of  the  court  was  chiefly  on  the  subject  of  ap- 
pointing a  special  circuit  court  to  try  certain 
offenses,  which,  for  the  reason  assigned,  they 
refused  to  do. 

Here,  it  is  said,  was  an  original  exercise  of 
jurisdiction  by  the  court,  as  it  does  not  appear 
that  the  district  judge  was  holding  a  court  at 
the  time  of  the  commitment.  No  objection 
seems  to  have  been  made  to  the  jurisdiction, 
and  the  court  did  not  consider  it.  The  de- 
fendant was  discharged  on  bail,  and  this  may 
be  presumed  to  have  been  one  of  the  main  ob- 
jects of  the  writ. 

The  thirty-second  section  of  the  Judiciary 
Act  of  1789  provides,  that,  "upon  all  arrests  in 
criminal  cases,  bail  shall  be  admitted,  except 
where  the  punishment  may  be  death,  in  which 
cases  it  shall  not  be  admitted  but  by  the  Su- 

Sreme  or  a  circuit  court,  or  by  a  justice  of  the 
upreme  Court,"  etc.  Hamilton's  case  was 
within  this  section,  the  charge  against  him  be- 
ing treason,  which  was  punishable  with  death. 
The  case  is  not  fully  reported.  The  motion  to 
discharge  the  prisoner  is  not  noticed  in  the 
opinion  of  the  court,  and  this  omission  may  be 
accounted  for  on  the  ground  that  they  had  no 
power  to  discharge.  But,  whether  this  pre- 
sumption be  well  founded  or  not,  it  is  clear,  if 
this  were  not  the  exercise  of  an  original  juris- 
diction, that  the  court  had  a  right  to  admit  to 
bail,  under  the  section,  and  for  that  purpose  to 
cause  the  defendant  to  be  brought  before  them 
by  a  habeas  corpus. 

Ex-parte  Buford,  3  Cranch,  448,  was  a  ha- 
beas corpus,  on  which  the  prisoner,  who  had 
been  committed  by  the  Circuit  Court  of  this 
district,  was  discharged,  there  being  no  suffi- 
cient cause  for  the  commitment. 

Ex-parte  Bollman  and  Swartwout,  4  Cranch, 
76,  gave  rise  to  much  discussion  on  the  power 
of  the  court  to  issue  a  writ  of  habeas  corpus; 
and,  in  their  opinion,  they  consider  the  subject 
with  great  care. 
J90']      •The    Chief    Justice    disclaimed    all 


jurisdiction  in  the  case,  "not  given  by  tht 
Constitution  or  laws  of  the  United  States." 

He  refers  to  the  fourteenth  section  of  the  Ju- 
diciary Act  above  cited,  in  these  words:  "That 
all  the  before  mentioned  courts  of  the  United 
States  shall  have  power  to  issue  writs  of 
scire  facias,  habeas  corpus,  and  all  other  writs, 
not  specially  provided  for  by  statute,  wMch 
may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law.  And  that  either 
of  the  justices  of  the  Supreme  Court,  as  well  as 
judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus,  for  the  purpose 
of  an  inquiry  into  the  cause  of  commitment. 
Provided,  that  writs  of  habeas  corpus  shall  in 
no  case  extend  to  prisoners  in  jail,  unless  where 
they  are  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are 
necessary  to  be  brought  into  court  to  testify." 

Bollman  and  Swartwout  had  "been  com- 
mitted by  the  Circuit  Court  of  the  District  of 
Columbia,  on  a  charge  of  treason  against  the 
United  States." 

The  court  held  that  the  proviso  limiting  the 
cases  in  which  the  writ  should  issue  extends  to 
the  whole  section,  and  that  they  could  issue  the 
writ,  as  it  was  clearly  the  exercise  of  an  appel- 
late jurisdiction;  that  "the  revision  of  a  deci- 
sion of  an  inferior  court,  by  which  a  citizen  haa 
been  committed  to  jail,"  is  an  appellate  power. 

In  Ex-parte  Kearney,  "who  was  committed 
by  the  Circuit  Court  of  the  District  of  Colum- 
bia, for  an  alleged  contempt"  (7  Wheat.  38), 
the  court  said,  that  the  case  of  Bollman  and 
Swartwout  expressly  decided,  upon  full  argu- 
ment, that  this  court  possessed  such  an  author- 
ity, and  the  question  has  ever  since  been  con- 
sidered at  rest."  And  they  held  "that  a  writ 
of  habeas  corpus  was  not  a  proper  remedy, 
where  a  party  was  committed  for  a  contempt 
by  a  court  of  competent  jurisdiction." 

The  preceding  cases  were  all  referred  to  in 
Ex-parte  Watkins,  3  Peters,  193,  and  the  court 
said:  "Without  looking  into  the  indictments 
under  which  the  prosecution  against  the  peti- 
tioner was  conducted,  we  are  unanimously  of 
opinion  that  the  judgment  of  a  court  of  general 
criminal  jurisdiction  justifies  his  imprisonment, 
and  that  the  writ  of  habeas  corpus  ought  not  to 
be  awarded." 

Again,  in  7  Peters,  568,  the  case  of  Ex-parte 
Watkins  was  brought  before  the  court  on  a 
writ  of  habeas  corpus,  on  the  ground  that  the 
prisoner  "would  not  be  detain^  in  jail  longer 
than  the  return  day  of  the  process,  and  he  had 
been  brought  into  court  and  committed,  by  the 
order  of  the  court,  to  the  custody  of  the  mar- 
shal." This  committal  was  required  by  the 
law  of  Maryland,  in  force  in  this  district,  and 
it  not  having  been  ordered,  the  court  dis- 
charged the  petitioner. 

In  all  the  above  cases,  except  in  that  of  Ham- 
ilton, this  court  'sustained  the  power  [*101 
to  issue  the  writ  of  habeas  corpus,  in  the  exer- 
cise of  an  appellate  jurisdiction  under  the  four- 
teenth section  of  the  Act  of  1789 ;  and  the  case 
of  Hamilton  was  probably  sustained  under  the 
thirty-third  section  of  the  same  act,  for  the  pur- 
pose of  taking  bail.  The  same  doctrine  was 
maintained  in  Ex-parte  Dorr,  3  Howard,  104. 
In  that  ca«e  \.\\«  '^tovVao  vw.  the  fourteenth  sec- 
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tion  was  considered  as  restricting  the  jurisdic- 
tion to  cases  where  a  prisoner  is  **in  custody 
onder  or  by  color  of  the  authority  of  the  United 
States,  or  has  been  committed  for  trial  before 
some  court  of  the  same,  or  is  necessary  to  be 
brought  into  court  to  testif jr." 

The  case  under  consideration  was  heard  and 
decided  by  the  district  judge  at  his  chambers, 
and  not  in  court;  and  the  question  arises, 
whether  the  court  can  exercise  jurisdiction  to 
examine  into  the  cause  of  commitment,  under 
soch  a  state  of  facts. 

There  is  no  pretense  that  this  can  be  done,  in 
the  nature  of  an  appellate  power.  This  court 
can  exercise  no  power,  in  an  appellate  form, 
over  decisions  made  at  his  chambers  by  a  jus- 
tice of  this  court,  or  a  judge  of  the  District 
Court.  The  argument  of  the  court,  in  the  case 
of  Bollman  and  Swartwout,  that  the  power 
giTen  to  an  individual  judge  may  well  be  exer- 
cised by  the  court,  must  not  be  considered  as 
asserting  an  original  jurisdiction  to  issue  the 
writ.  On  the  contrary,  the  power  exercised  in 
that  case  was  an  appellate  one,  and  the  juris- 
diction was  maintained  on  that  ^ound. 

It  may  be  admitted  that  there  is  some  refine- 
ment in  denominating  that  an  appellate  power 
which  is  exercised  through  the  instrumentality 
of  a  writ  of  habeas  corpus.  In  this  form  nothing 
more  can  be  examined  into  than  the  legality  of 
the  commitment.  However  erroneous  the 
judgment  of  the  court  may  be,  either  in  a  civil 
or  criminal  case,  if  it  had  jurisdiction  and  the 
defendant  has  been  duly  committed,  under  an 
execution  or  sentence,  he  cannot  be  discharged 
by  this  writ.  In  criminal  cases,  this  court  have 
no  revisory  power  over  the  decisions  of  the 
CSrcuit  Court;  and  yet,  as  appears  from  the 
eases  cited,  "the  cause  of  commitment"  in  that 
court  may  be  examined  in  this,  on  a  writ  of 
habeas  corpus.  And  this  is  done  by  the  exer- 
cise of  an  appellate  power — a  power  to  inquire 
merely  into  the  legality  of  the  imprisonment, 
but  not  to  correct  the  errors  of  the  judgment  of 
the  Circuit  Court.  This  does  not  conflict  with 
the  principles  laid  down  in  Marbury  v.  Madi- 
son, 1  Cranch,  137.  In  that  case,  the  court  re- 
fused to  exercise  an  original  jurisdiction  by 
issuing  a  mandamus  to  the  Secretary  of  State; 
and  they  held  that  "Congress  have  not  power 
to  give  original  jurisdiction  to  the  Supreme 
Court  in  other  cases  than  those  described  in  the 
Constitution." 

There  is  no  form  In  which  an  appellate 
power  can  be  exercised  by  this  court  over  the 
proceedings  of  a  district  judge  at  his  chambers. 
He  exercises  a  special  authority,  and  the  law 
has  made  no  provision  for  the  revision  of  his 
192*]  judgment.  It  cannot  be  brought  *be- 
fore  the  District  or  CHrcuit  Court;  consequently 
it  cannot,  in  the  nature  of  an  appeal,  be 
brought  before  this  court.  The  exercise  of  an 
original  jurisdiction  only  could  reach  such  a 
mroeeeding,  and  this  has  not  been  given  by 
Congress,  if  they  have  the  power  to  confer  it. 

Upon  the  whole,  the  motion  for  the  writ  of 
habeas  corpus  in  this  case  is  overruled. 

Order. 

Mr.  Coxe,  of  counsel  for  the  petitioner,  having 
filed  and  read  in  open  court  the  petition  of  the 
aforesaid  Nicholas  Lucien  Metzger,  and  moved 
the  court  for  m  writ  of  bMbeas  corpuM,  as  prayed 


for  in  the  aforesaid  petition,  to  be  directed 
to  the  Marshal  of  the  United  States  for  the 
Southern  District  of  New  York,  commanding 
him  forthwith  to  produce  before  this  honor- 
able court  the  body  of  the  petitioner,  with  the 
cause  of  his  detention;  on  consideration  where- 
of, and  of  the  arguments  of  counsel  thereupon 
had,  as  well  against  as  in  support  of  the  said 
motion,  and  after  mature  deliberation  there- 
upon had,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  prayer  of  the  petition 
be  denied,  and  that  the  said  motion  oe,  and 
the  same  is  hereby  overruled. 


ALBERT    G.    CREATH'S   ADMINISTRATOR, 
Complainant  and  Appellant, 

V. 

WILLIAM  D.  SIMS, 

Court  of  equity  will  give  no  relief  in  the  case  of 
judgment  in  action  on  illegal  contract — bill  to 
enjoin  showing  no  reason  for  omission  of  le- 
gal defense,  dismissed — voluntary  forbearance 
towards  principal  will  not  discharge  surety. 

The  following  principles  of  equity  Jurisprudence 
may  be  affirmed  to  be  without  exception ;  namely, 
tliat  whosoever  would  seek  admission  into  a  court 
of  equity  must  come  with  clean  bands ;  that  such 
a  court  will  never  interfere  in  opposition  to  con- 
science or  good  faith :  that  it  wiil  never  be  called 
into  activity  to  remedy  the  cousequences  of  laches 
or  neglect,  or  the  want  of  reasonable  diligence. 

Therefore,  where  a  complainant  prays  to  be  re- 
lieved from  the  fulfillment  of  a  contract,  which 
was  intentionaliv  made  in  fraud  of  the  law,  the 
answer  is,  that  however  unworthy  may  have  t)een 
the  conduct  of  his  opponent,  the  parties  are  in 
pari  delicto.  The  complainant  cannot  be  admit- 
ted to  plead  to  his  own  demerits. 

Nor  Is  it  any  ground  of  interference  when  a 
complainant  applies  to  be  relieved  from  the  pay- 
ment of  a  promissory  note  given  under  the  above 
circumstances,  upon  which  Judgment  had  been  re- 
covered at  law.  The  consideration  upon  which 
the  note  was  given  was  then  open  to  inquiry,  and 
it  is  a  sufficient  indulgence  to  have  been  permit- 
ted once  to  set  up  such  s  defense. 

The  cases  examined,  showing  how  far  and  under 
what  circumstances  the  liability  of  a  surety  be- 
comes fixed  upon  him  as  a  principal  debtor. 

Where  the  plaintiff  in  a  suit  voluntarily  ab* 
stains  from  pressing  the  principal  debtor,  but  re- 
ceives no  consideration  for  such  indulgence,  nor 
puts  any  limitation  upon  his  right  to  proceed 
upon  his  execution,  whenever  it  may  be  his  pleas- 
tire  to  do  so,  this  conduct  furnishes  no  reason  for 
the  exemption  of  the  surety  from  liability,  and 
especially  where  the  surety  had  united  with  his 
principal   in   n   forthcoming  bond. 

The  authorities  upon  tills  point  examined. 

THE  reporter  finds  the  following;:  statement 
of  the  case  prefixed  to  the  opinion  of  ihm 
court,  as  delivered  by  Mr.  Justice  Daniel: 

'This  is  an  appeal  from  a  decree  of  [^193 
the  Circuit  Court  of  the  United  States  for  the 
9th  Circuit  and  Southern  District  of  Mississip- 
pi. The  facts  of  this  case,  so  far  as  it  is  neces- 
sary to  set  them  forth,  are  as  follows:    On  the 

NOTB. — What  forbearance,  or  extension  of  time 
to  princljsal  debtor,  will  discharge  surety. 

Mere  delay  to  prosecute  the  principal  without  a 
valid  agreement  will  not  discharge  a  surety. 
Schweppcl  V.  Shaw,  3  N.  Y.  446:  Fulton  v.  Mat- 
thews. 15  Johns.  433;  Hunt  v.  U.  S.  1  Oall,  82; 
Montgomery  v.  Dillingham,  3  Sm.  &  M.  647;  Al- 
len V.  Brown,  124  Mass.  77 :  Lumsden  v.  Leonard* 
55  Oa.  374  ;  Johnson  v.  Planters'  Banlc,  4  8m.  4 
M.  165:  Summerhlll  v.  Tapp.  52  Ala.  227;  Hook- 
er V.  Gooding.  86  III.  60;  People  v.  Jsnsen,  T 
Johns.  332;  Moore  v.  Qta^,  IR^  0\A^  ^X..  VWi,  ^ 
Ves.  734 ;  1  Bos.  &  PulVV.  4\^;  CVq^Xau  ^.  %vc^W 
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26th  of  June,  1838,  A.  G.  Greath,  together 
with  William  N.  Pinkaid  (who  signed  hmiBelf 
at  principal),  John  I.  Guion,  and  Samuel 
Mason,  executed  their  promissorr  note  to  the 
appellee,  as  administrator  of  John  Q.  Ridley, 
for  the  sum  of  $10,392^,  payable  on  the  1st 
daj  of  October  following,  at  the  branch  of  the 
Planters'  Bank  at  ^^cksburg,  in  Mississippi. 
Upon  failure  to  pay  this  note,  an  action  was 
instituted  thereupon,  in  the  Circuit  Court 
above  mentioned;  a  Judgment  was  recovered 
for  the  amount  at  the  May  Term  of  the  court, 
1839;  and  upon  a  fieri  facias  sued  out  upon 
this  judgment,  the  marshal  having  returned, 
on  the  2d  of  October,  that  he  had  levied  upon 
certain  slaves  numerated  in  his  return,  the 

Earties  to  the  promissory  note,  the  defendants 
1  the  Judgment,  together  with  a  certain  T.  L. 
Arnold,  on  the  2d  day  of  October,  1839,  exe- 
cuted to  the  plaintiff  in  the  action  a  forthcom- 
inff  or  delivery  bond,  which  has  the  force  of  a 
judgment,  by  virtue  of  which  the  property 
levied  upon  was  released.  The  condition  of 
this  forUicoming  bond  not  having  been  com- 
plied with,  a  fieri  facias  was,  on  the  16th  of 
December,  1839,  sued  out  thereupon,  and  on 
this  process  the  marshal,  on  the  24th  of  March, 
made  a  return  that  it  had  been  levied  on 
several  lots  and  parts  of  lots  in  the  town  of 
Vicksburg,  which  were  not  sold  bv  order  of 
the  plaintiff's  attorney.  A  copy  of  the  order 
referred  to  bv  the  marshal  is  made  a  part  of  the 
record,  a^d  is  in  the  following  words:  "The 
marshal  is  authorized  to  levy  on  properiv 
enough  of  the  defendants  to  pay  the  plaintiff^ 
execution,  and  return  the  levy  to  court  with- 
out selling  or  advertising  for  sale,  unless  other 
judgments  younger  than  this  are  pressed  to  an 
amount  to  endanger  this  debt;  if  so,  the  prop- 
erty will  have  to  be  sold,  March  24th,  1840." 
(hi  the  21st  of  May,  1840,  a  venditioni  exponas 
was  sued  out,  ordering  the  sale  of  the  property 
which  had  bc«n  levied  upon,  and  on  that  proc- 
ess there  was  a  return  that  there  had  been  no 
sale  for  the  want  of  bidders.  A  second  vendi- 
tioni exponas  was  next  sued  in  November,  1840, 
and  on  this  the  marshal  returned  that  the  prop- 
erty had  been  sold  on  the  2d  of  March,  1841, 
and  the  proceeds  applied  to  the  execution. 
The  amount  made  by  this  sale  does  not  appear 
by  the  return  of  the  officer,  but  it  is  stated,  in 
the  answer  of  the  respondent,  to  have  been 
$101  only.  In  consequence  of  the  insufficiency 
of  the  sale,  under  the  last  venditioni  exponas, 
to  satisfy  the  judgment,  process  of  fieri  facias 
alias  fieri  facias,  pluries  and  alias  pluries  fieri 


facias  was  sued  out,  until  the  autumn  of  the 
year  1842,  when  the  marshal,  having  levied 
upon  certain  real  and  personal  estate  of  the 
said  A.  G.  Creath,  as  set  forth  in  the  return  of 
that  officer,  and  in  his  advertisement  for  the 
sale  thereof,  the  complainant,  on  the  25th  day 
of  November,  1842,  ootained  from  the  District 
Judge  *of  the  Southern  District  of  Mis-  ["^194 
sissippi  an  injunction  to  stay  all  proceedings 
upon  the  Judgment  recovered  against  him  and 
others  at  law.  The  grounds  set  forth  in  the 
bill,  and  on  which  relief  is  prayed,  are  the  fol- 
lowing: Ist.  That  the  complainant  was  a  mere 
surety  in  the  note  on  which  the  action  was 
instituted,  and  that  the  indulgence  granted 
by  the  direction  to  the  marshal  after  judg- 
ment obtained  was  in  fraud  of  defendants 
rights  as  a  surety;  was  in  its  operation,  in  fact, 
injurious  to  him,  from  the  deterioration  of  the 
property  of  Pinkard,  the  principal,  during  the 
interval  of  that  indulgence;  was  an  infrtustion 
of  the  undertaking  of  the  surety,  and  therefore 
absolved  him  from  all  responsibility.  2d.  That 
the  instrument  on  which  tne  judgment  was  ob- 
tained was  one  of  several  notes  given  for  the 
purchase  of  a  number  of  slaves  sold  by  the  in- 
testate of  the  plaintiff  to  Pinkard,  several  of 
whom  were  unsound,  althou|;h,  as  the  plaintiff 
charges,  they  were  (as  he  believes)  warranted  to 
be  sound  and  healthy.  3d.  That  although  the 
slaves  for  which  the  notes  were  given  were  de- 
livered in  the  State  of  Tennessee,  yet  the  con- 
tract for  them  was  in  fact  made  at  Vicksburg, 
in  Mississippi,  and  was  designed  to  be,  and  was 
in  reality,  a  fraud  upon  the  constitution  and 
laws  of  Mississippi,  forbidding  the  introduction 
of  slaves,  as  merchandise,  within  that  State. 

The  respondent  denies  that  the  complainant, 
Creath,  could  properly  be  regarded  as  a  surety, 
either  in  the  note  on  which  the  action  at  law 
was  instituted,  or  in  the  forthcoming  bond  ex- 
ecuted posterior  to  the  Judgment;  but  insists 
that  in  both  the  complainant  must,  with  re- 
spect to  the  respondent,  be  considered  as  a 
principal,  eoually  with  the  other  makers  of  the 
note,  or  obligors  in  the  forthcoming  bond.  But 
even  could  Creath  be  viewed  as  a  surety,  it  is 
further  insisted  that  he  could  have  no  just 
cause  of  complaint,  because,  in  the  short  space 
of  five  weeks,  during  which  the  execution  wae 
held  up,  there  could  be  no  material  deprecia- 
tion in  property  of  any  intrinsic  value;  and  be- 
cause, moreover,  the  forbearance  was  merely 
voluntary  on  the  part  of  counsel  of  the  re- 
spondent, was  wholly  without  consideration, 
and   without   any   agreement   for   delay    with 


52  Miss.  251;  Clark  ▼.  Slckler,  84  N.  Y.  231: 
Putter  ▼.  Hamilton,  2  Desaus.  226;  Dorlon  ▼. 
Christie,  89  Barb.  610;  Thompson  v.  Hall,  45 
Barb.  214. 

Bven  If  by  delay  the  priDclpal  becomes  Insol- 
vent (Lyle  V.  Morse.  24  111.  95) ;  otherwise  where 
surety  has  requested  creditor  to  sue  principal  and 
he  afterwards  become  Insolvent  Martin  ▼.  Ske- 
han,  2  Col.  T.  614;  King  v.  Baldwin,  17  Johns. 
884:  Pain  v.  Packard,  18  Johns.  174 ;  Manchester 
V.  Swpptlnf?.  10  Wend.  162;  Herrlck  ▼.  llorst,  4 
Hill.  850,  14  Wend.  165. 

In  order  to  discharge  a  surety  by  mere  delay  to 

proceed   against   the   principal,    there   mu9t   be   a 

request   by   the  surety   to   proceed   without  dela> 

against  the  principal,  neglect  to  do  so  and  loss  of 

the  debt  or  injury  to  the  rights  of  the  surety  by 

the  delay.     Valentine  v.  Farrlngton,  2  Edw.  Ch. 

09;  WMrner  v.  Beardsley.  8  Wend.  104,   lu  East, 

S4;  People  r.  Bemer,  IS  Jobna  383;   Mut.   Life 

intt.   Co.  V.  Vavieu,  St$  Uow.  N.  X,  440;  Bussell  v. 
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Weinberg,  2  Abb.  N.  C.  422;  Remsen  ▼.  Beekman, 
25  N.   Y.  652. 

A  valid  agreement  to  extend  the  time  of  pay- 
ment to  the  principal  without  the  consent  of  the 
sure^,  discharges  the  surety,  and  this,  too, 
whether  the  surety  is  injured  by  it  or  not.  Hogs 
head  v.  Williams,  55  Ind.  145;  Ashton  v.  Rproule. 
35  Penn.  St.  402;  Hampton  v.  Lev/,  1  McCord. 
Ch.  112;  Galphin  v.  McKinney,  1  Id.  207;  Balrd 
V.  Rice,  1  Call.  18:  Hill  v.  Ball,  Gilmer,  149; 
Norton  v.  Roberts,  4  Monr.  492;  Robinson  v.  Of- 
rutt.  7  Monr.  541;  Bills  v.  Bibb,  2  Stewart,  63; 
Kathbones  v.  Warren,  10  Johns.  587 ;  Clagett  v. 
Salmon.  6  GUI  &  Johns.  814 :  Thornton  v.  Dabney. 
23  Miss.  550:  Brooks  v.  Wright,  13  Allen  72; 
Stewart  v.  Parker,  55  Ga.  656 ;  Woodbum  v.  Car^ 
ter.  50  Ind.  376 :  Scott  v.  Saffold,  87  Ga.  884 ; 
Robinson  v.  Miller.  2  Bush.  (Ky.),  179;  Dunham 
V.  Downer,  31  Vt.  240. 
I  And  the  suteti  la  reloaaed  although  be  baa  sus- 
I  tnlued  no  Vn^un  ^1  ^^^  «vv«^«\»^    WWVftT  ^.^«!' 
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either  of  the  parties,  and  might  have  been 
termioAted  at  any  moment,  at  the  will  of  thi 
respondent,  or  at  the  request  of  either  of  the 
defendants,  had  this  been  desired  by  them. 
The  allegations  in  the  bill  of  a  warranty  of  the 
soundness  of  the  said  slaves,  and  of  the  mak- 
ing of  the  contract  of  sale  within  the  State  of 
Bussissippi,  and  in  fraud  of  the  constitution 
and  laws  of  that  State,  are,  in  the  first  instance, 
directly  denied ;  and  it  is  next  insisted  by  the  re- 
spondent, that  these  are  objections  which,  if  they 
ever  had  any  validity,  should  have  been  urged 
as  grounds  of  defense  to  the  action  at  law.  A 
copy  of  the  bill  of  sale  from  Ridley  to  Pinkard 
and  others,  conveying  the  slaves,  is  made  an 
exhibit  in  the  cause,  and  upon  the  face  of  that 
instrument  there  is  no  warranty  of  anything 
except  of  the  title  to  the  property  conveyed. 
Several  depositions  were  taken  on  behalf  of 
195*]  *the  complainant,  and  some  exhibits 
filed  by  the  respondent,  but  as  these  are  deemed 
immaterial  to  the  questions  on  which  the 
decision  of  this  cause  properly  depends,  they 
will  not  be  made  subjects  of  comment.  Upon 
a  final  hearing  before  the  circuit  judge,  on  the 
16th  of  May,  1844,  it  was  decreed,  that  the  in- 
junction awarded  by  the  district  judge  on  the 
25th  of  October,  1842,  should  be  dissolved,  and 
the  bill  of  the  complainant  dismissed  with  costs. 

From  this  decree,  an  appeal  was  taken  to  this 
court. 

The  cause  was  argued  by  Mr.  Crittenden  for 
the  appellant,  and  by  Mr.  Coxe  and  Mr.  Chal- 
mera  for  the  appellee. 

Mr.  Crittenden,  after  stating  the  case,  pro- 
ceeded with  the  argument. 

The  question  arising  upon  the  case  thus  pre- 
sented is,  whether  the  complainant,  as  the 
surety  of  Pinkard,  is  discharged,  in  equity, 
from  his  liability  as  such. 

The  proof  in  the  cause  leaves  no  room  to 
doubt  that  he  was  a  surety.  Being  such,  it  is 
eontended  that  the  successive  suspensions  of 
the  executions  of  the  16th  of  December,  1839, 
and  of  the  15th  of  March,  1841,  discharge  the 
plaintiff  as  a  surety.  The  former  execution 
was  levied  on  the  24th  of  March,  1840,  and  the 
real  estate  levied  on  was  not  sold  until  the  2d 
of  March,  1841,  being  an  interval  of  eleven 
months  and  a  few  days.  Contemporaneously 
with  the  date  of  the  execution,  the  marshal 
was  directed  by  the  plaintiflTs  attorney  "to  re- 
turn the  levy  to  court  without  selling  or  adver- 
tising for  sale,"  unless  other  judgments  were 
pressed  to  an  amount  endangering  the  debt. 
The  marshal  returned  on  the  execution,  "Lev- 


ed  this  fieri  facias  on  lots  No.  93,  etc.,  and  not 
iold  by  order  of  attorney." 

Another  execution  did  not  issue  on  tht  judg- 
ment until  the  21st  of  May,  1840,  that  being 
the  date  of  the  venditioni  exponas. 

It  is  clear  that  the  stay  of  the  execution  was 
produced  by  an  agreement  between  Pinkard 
the  principal,  and  tne  attorney  of  the  pLaintifiC 
The  answer  of  the  defendant  does  not  deny 
this.  On  the  contrary,  it  woula  seem  to  be 
admitted.  For  it  says:  "This  respondent  is 
informed,  and  believes,  that  the  only  reasoa 
which  influenced  the  attorney  of  record  to  con- 
sent to  one  day's  time  in  the  sale,  and  the  only 
reason  assigned  to  him  by  Pinkard  when  ask- 
ing such  time,  was  to  enable  Pinkard,  if  possi- 
ble, to  complete  some  negotiations  that  he  had 
then  going  on,  to  relieve  his  property,"  etc. 
"And  tills  respondent  believes  he  (the  com- 
plainant) well  knew  that  said  Pinkard  and  the 
attorneys  of  record  in  this  and  other  cases  were 
trying  to  aid  him,  Pinkard,  to  get  through  his 
difiiculties,"  etc. 

Proof  to  the  same  point  is  contained  in  the 
deposition  of  Pinkard.  *He  says:  'The  [*196 
stay  of  execution  was  granted  at  my  request, 
and  the  only  consideration  that  I  knew  for 
!^anting  it  was,  that  the  attorney,  F.  Norcom, 
who  granted  it,  believed  I  would  be  able  to  pay 
it  in  a  short  time,  as  he  knew  it  was  the  nrst 
levy  that  had  ever  been  made  on  my  property, 
and  that  he  considered  it  ample  to  pay  every 
dollar  against  me  under  any  circumstances." 

If,  however,  it  should  be  supposed  that  the 
evidence  does  not  establish  an  agreement  for 
the  delay,  the  foregoing  statement  of  the  wit- 
ness, together  with  other  proof  to  which  the 
attention  of  the  court  will  be  called,  sufiiciently 
maintains  the  position,  that,  by  the  postpone- 
ment of  the  sale,  the  risk  of  the  surety  was 
materially  increased,  and  the  property  levied 
on,  which  he  had  a  right  to  rely  on  for  his 
indemnity,  was  greatly  depreciated  in  value. 

The  bill  charges,  that  "the  property  on 
which  the  execution  was  levied,  toother  with 
other  property  of  Pinkard's  not  levied  on,  was, 
at  the  time  of  the  levy,  and  imtil  after  the  re- 
turn term  of  the  execution,  amply  sufiicient  to 
pay,  not  only  this  judgment,  but  all  other 
judgments  and  liens  of  prior  date  to  the  time 
when  the  lien  of  this  judgment  took  effect; 
and  had  said  sale  been  made,  said  judgment 
would  have  been  satisfied  out  of  the  property  of 
said  Pinkard." 

It  also  charges,  "that  after  the  return  term 
of  the  execution  by  which  said  property  was 


Can,  7  Paige,  451 :  Davis  v.  People.  1  Oilman, 
409;  10  Peters,  257,  10  Johns.  587,  3  Met.  250; 
4  N.  J.  112,  11  Wend.  312. 

The  law  does  not  stop  to  Inquire  whether  the 
sarety  Is  Injured.     Bangs  v.  Strong,  7  HlII.  250. 

The  agreement  mast,  however,  be  a  valid  and 
binding  one,  a  mere  voluntary  promise  or  agree- 
ment without  any  consideration  to  extend  the  time 
of  payment  will  not  discharge  the  surety,  because 
it  is  not  binding  and  does  not  prevent  immediate 
proceedlngB.  Draper  v.  Romeyn,  18  Barb.  166; 
Reynolds  v.  Ward.  5  Wend.  501 ;  Halliday  v.  Hart, 
t  N.  T.  474;  Van  Rensselaer  v.  Klrkpatriclc.  40 
Barb.  194;  Anderson  v.  Mannon,  7  B.  Mon.  217: 
VUaa  T.  Jones,  10  Paige,  76;  Hunter  v.  Clark,  28 
Tex.  159;  Thompson  v.  Watson,  10  Serg.  302; 
Wrlxht  V.  Watt,  52  Miss.  624. 

The  time  of  the  extension  must  be  definitely 
fixed,  for  a  sufficient  consideration  and,  a  fixed 
time.  Gardner  v.  Watson,  13  111.  847;  David  v. 
Ifslone^   48  Aim.   42», 

MM  Is,  ed. 


Part  payment  of  the  debt  does  not  constitute  a 
valid  consideration.  Kinp:  v.  State  Bk.  0  Ark. 
185:  Matthewson  v.  StraflTord  Bk.  45  N.  H.  104; 
Halliday   v.   Hart,  30  N.   Y.  274. 

If  the  agi-cement  is  valid  the  surety  Is  dis- 
charged though  at  the  time  of  the  extension  the 
Brincipal  was  actually  insolvent  Huffman  v. 
[ulbert,  13  Weud.  375;  Gahn  v.  Neincewica,  11 
Wend.  812. 

An  usurious  agreement  to  extend  time  will  dis- 
charge a  surety.  The  usury  can  only  be  set  up 
by  the  borrower  or  those  claiming  under  him.  It 
is  not  available  to  the  lender.  Scott  v.  Harris,  76 
N.  C.  205;  Brown  v.  Prophlt.  53  Miss.  640;  Myers 
V.  First  Nafl  B'k.  78  HI.  257 ;  Billington  v.  War 
oner,  88  N.  Y.  81,  7  Hill.  891,  9  N.  T.  241;  1 
Barb.  271  ;  4  Barb.  346;  Draper  v.  Trescott,  29 
Barb.  401 ;  La  Farge  v.  Herter,  9  N.  Y.  241.  This 
was,  however,  questioned  In  Silas  v.  Jones,  1  N. 
Y.  274,  by  some  of  the  ladees;  aii4  i«%«  tAVLVev 
Burgess  t.  Dewey,  M  ^i.  CV%. 
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levied  on,  It  became  (as  indeed  all  real  property 
had)  greatly  depreciated  in  value,  in  conse- 
quence of  commercial  embarrassments  and 
other  causes,  and  there  being  other  judgments, 
of  Tounffer  date,  a^inst  said  Pinkard,  the  ef- 
fect of  the  suspension  of  said  sale  was  thought 
by  many  to  give  those  younger  judgments  the 
preference — at  least  the  doubt  which  this  sus- 
pension created  on  this  point  caused  said  prop- 
erty, which  was  sufficient  at  the  time  of  the 
levy  to  have  twice  paid  the  judgment,  to  sell 
for  little  or  nothing. 

In  support  of  these  allegations  of  the  bill, 
the  undersigned  refer  the  court  to  the  deposi- 
tion of  Pinkard.  The  deponent  states:  "There 
were  two  stays  given  on  the  execution  by  F. 
Norcom,  attorney  for  W.  D.  Sims,  adminis- 
trator of  John  C.  Ridley's  estate,  at  my  request, 
without  the  knowledge  or  consent  of  Creath, 
and  the  sureties  in  the  case. .  The  first  was 
given  in  writingon  the  execution  at  the  mar- 
shal's office,  in^cksburg,  on  the  4th  of  March, 
1840,  erased" — "the'  second  was  given  between 
the  15th  of  March  and  the  first  Monday  of 
May,  1841."  1  had  sufficient  property  at  the 
time  the  stay  was  given  to  pay  five  times  the 
amount  of  judgments  then  against  me;  and  I 
eould,  if  the  execution  had  been  pressed,  at 
any  time  within  two  weeks  of  the  time  the  sus- 
pension was  granted,  have  raised  the  money  to 
pay  it,  as  the  counsel  granting  the  stay  was 
perfectly  satisfied  at  the  time. 

'The  effect  of  the  stay  was  to  cloud  the 
titlie  to  the  property  levied  on  in  this  case, 
and  cause  doubts  in  the  minds  of  the  best 
197*]  ^attorneys,  whether  the  executions 
which  had  taken  their  regular  course  had  not  a 

S reference  lien  in  every  instance  where  they 
ad  not  been  paid,  which  would  not  have  been 
the  case  if  the  suspension  had  never  taken  place. 
These  doubts  in  the  minds  of  purchasers  oper- 
ated seriously  against  the  sale  of  the  property 
when  it  was  finally  offered." 

Again,  the  same  deponent  sayss  "if  said  stay 
had  not  been  granted,  I  would  and  could  have 
paid  the  money  rather  than  the  property  should 
nave  been  sold,  but  the  stay  operated  so  seri- 
ously against  me,  that  when  the  property  was 
•old  it  was  impossible  for  me  to  protect  it." 

"At  the  time  the  sale  was  made,  Major  Mil- 
kie  was  anxious  to  purchase  the  property" 
(one  half  at  $16,000,  and  General  Vick  was 
in  treaty  for  lots  03  and  04  at  $32,000,  one 
half  in  Planters'  Bank  money,  the  balance  in 
good  funds) ;  "and  was  deterred  from  doing  so 
owing  to  the  advice  of  Mr.  Yerger,  who  ^ve 
as  his  opinion  that  he  could  not  get  a  title, 
owing  to  the  stay  given  on  said  execution." 

This  evidence,  connected  with  the  additional 
statement  of  the  deponent,  that,  "at  the  time 
the  stay  was  granted,  the  amount  of  liens  older 
than  this  judgment  was  comparatively  small, 
not  exceeding  $20,000,"  shows  very  clearly 
that  the  interests  of  the  complainant  were  ma- 
terially affected  by  the  suspension  of  the  exe- 
cution; and  that  if  the  property  had  been  reg- 
ularly sold,  it  would  have  Drought  much  more 
than  it  produced  on  the  final  sale.  The  court 
will  not  inquire  into  the  decree  of  the  injury 
received  by  the  surety,  for  that  would  lead,  in 
the  language  of  Lord  Loughborough  (Rees  v. 
BerringtoB,  2  Vea,  Jun.  543),  "into  a  vastvari- 
eij'  of  gpeeuUttion,  upon  whkh  qo  found  prin- 
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ciple  could  be  built."  Nor  will  the  court,  it  la 
contended,  look  into  the  incumberances  upon 
the  property,  alluded  to  in  the  defendant's 
answer,  with  a  view  of  determining  the  liabil- 
ity of  the  surety.  Pinkard's  testimony  is  ample 
to  show,  that  at  all  events,  if  the  sale  had  taken 
place,  the  debt  for  which  the  complainant 
was  bound  could  have  been  made;  not  only 
was  the  property  itself  sufficient,  but  Pinkard 
asserts  he  would  have  paid  the  money  rather 
than  it  should  have  been  then  sold.  The  com- 
plainant was  entitled  to  the  benefit  of  these 
chances.  The  creditor,  with  an  execution 
levied,  was  a  trustee  for  all  the  parties  inter- 
ested in  the  subject  matter  concerning  which 
such  execution  was  taken  out.  Pitman  on 
Principal  and  Surety,  177;  Mayhew  v.  Crickett, 
2  Swanston,  185. 

Upon  the  proof  in  the  cause,  therefore,  it  is 
contended,  that  the  complainant  is  released 
from  his  obligation  as  surety.  The  authorities 
are  fully  to  the  point. 

The  rule  was  distinctly  recognized  in  Reea  v. 
Berrington,  2  Ves.  Jun.  540.  Lord  Lough- 
borou^  said  in  that  case:  "It  is  the  clearest 
and  most  evident  equity,  not  to  carry  on  any 
transaction  *without  the  privity  of  him  [*198 
(meaning  the  surety)  who  must  necessarily  have 
a  concern  in  every  transaction  with  the  princi- 
pal debtor.  You  cannot  keep  him  bound,  and 
transact  his  affairs  (for  they  are  as  much  his  as 
your  own),  without  consulting  him."  The  au- 
thorities fully  warrant  me  in  this;  though  I 
should  have  granted  the  injtinction,  even  with- 
out that  strong  authority  before  Lord  Thur- 
low."  "There  the  creditor,"  "thinking  that 
by  leaving  the  debtor  at  large,  and  taking  a 
judgment  against  him,  which  affected  all  his 
property,  he  pursued  a  better  mode,  using  his 
discretion,  and  acting  upon  his  own  account* 
he  thought  it  better  to  give  stay  of  execution 
than  to  have  confounded  the  affairs  of  the  man 
by  destroying  his  credit,  and  holding  him  in 
prison.  But  he  did  it  without  consulting  the 
surety;  and  therefore  Lord  Thurlow  held,  and 
very  rightly,  that  the  surety  was  discharged. 
The  transaction  in  this  case  was  much  more 
mischievous;  after  circumstances  of  commu- 
nication, that  showed  great  embarrassment, 
great  drfficulty,  and  great  distress,  indulgence 
was  from  time  to  time  given,  under  circumstan- 
ces apparently  very  hazardous,  without  any  com- 
munication with  this  man  who  had  so  great  an 
interest." 

A  question,  similar  in  principle,  arose  in  the 
case  of  Mayhew  v.  Crickett,  2  Swanston,  193, 
in  which  the  Lord  C]^ance1lor  said:  "I  always 
understood  that,  if  a  creditor  takes  out  execu- 
tion against  the  principal  debtor,  and  waives 
it,  he  destroys  the  surety,  on  an  obvious  prin- 
ciple which  prevails  both  in  courts  of  law  and 
in  courts  of  equity,"  for  "the  principle  is  "  he 
observed  in  another  place,  "that  he  is  a  trustee 
of  his  execution  for  all  the  parties  interested." 

In  the  case  of  Bullitt's  Executors  v.  Winstons, 
1  Munf.  260,  the  CJourt  of  Appeals  of  Vir- 
ginia had  occasion  to  allude  to  the  question 
now  before  us;  and  Judge  Tucker  held,  that  a 
plaintiff,  by  directing  the  sheriff  to  put  off  the 
sale  of  property  taken  in  execution  to  a  day 
after  the  return  day,  and  to  suffer  it  to  reuMiB 
in  the  possession  of  the  principal  releases  the 
Ituietiea  a\lo^<&\\i«c  ltoT(iVA.t^t  %.\v}  %\ib&e(\^eBt 
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executioiiB,  siieh  direction  being  given  without 
their  concurrence. 

The  case  of  Jones  v.  Bullock,  8  Bibb.  467,  is 
directly  to  the  same  effect.  There  the  party 
interested  in  an  execution  directed  it  to  be 
stayed  after  it  had  been  levied.  The  court  say: 
'*The  execution  which  was  levied  upon  the 
property  of  the  principal  debtors  was  postponed 
by  the  creditor  without  the  privity  or  consent 
of  the  complainants.  This  course  of  proceeding 
evidently  tends  to  their  prejudice  as  securities; 
and  it  is  a  principle  recognized  by  courts  of 
chancery  and  perfectly  consonant  to  the  dic- 
tates of  natural  justice,  that  any  arrangement 
between  the  creditor  and  principal  debtor,  for 
the  easement  of  the  latter,  and  to  the  prejudice 
of  the  securities,  will,  if  the  securities  are  not 
privy  to  or  approve  of  such  arrangement,  oper- 
ate in  equity  to  release  them  from  their  re- 
sponsibility.'' And  the  court  directed  a  decree, 
making  the  injunction  of  the  surety  to  the 
judgment  perpetual. 

199*]  *In  The  Bank  of  Steubenville  v.  Carroll, 
6  Ohio,  207;  S.  P.,  Bank  of  Steubenville  v.  Hop;e, 
6  Ohio,  17,  the  court  held,  that  if  the  pnn- 
dpal  at  the  instance  of  the  creditor  confess  a 
judgment  with  a  stay  of  execution,  the  sureties 
are  discharged. 

I  will  merely  direct  the  attention  of  the  court, 
without  comment,  to  the  question  presented  by 
the  record  as  to  the  consideration  of  the  note 
on   which  the  judgment  was  rendered. 

On  the  whole,  it  is  submitted  that  the  decree 
of  the  Circuit  Court  is  erroneous,  and  ought  to 
be  reversed. 

Mr.  Coze  and  Mr.  Chalmers,  for  the  appellee: 

The  errors  alleged  in  the  decree,  so  far  as  we 
can  learn  them  from  the  record,  are  supposed 
to  be  three. 

1.  That  complainant  Creath  was  exonerated 
from  his  responsibility  by  the  postponement  of 
the  sale  of  Pinkard's  property,  which  had  been 
levied  upon  under  the  execution  issued  upon 
the  judgment  obtained  upon  the  forthcoming 
bond. 

2.  That  the  original  contract  for  the  sale  of 
the  negroes  made  by  Colonel  Ridley,  and  for 
part  of  the  purchase  money  of  whidb  the  note 
in  which  t'his  suit  was  originated  was  given, 
was  null  and  void,  on  the  grotind  of  fraud  in 
the  vendor  in  making  the  sale,  either  because 
of  his  false  representations  as  to  the  soundness 
of  the  slaves  when  sold,  or  because  of  his  hav- 
ing made  an  actual  warranty  of  such  soundness, 
which  was  broken. 

3.  That  the  original  contract  as  aforesaid  was 
void,  because  of  the  violation  of  the  provision 
of  the  constitution  of  Mississippi,  prohibiting 
the  importation  of  slaves. 

The  decree  of  the  Circuit  Court  does  not 
show  upon  its  face  whether  these  grounds  were 
overruled,  because  not  supported  in  point  of 
fact,  or  because  under  the  circumstances  they 
were  not  deemed  to  constitute  a  legal  defense 
to  the  action.  In  vindicating  the  correctness 
of  this  decree,  the  counsel  for  the  appellee  feel 
themselves  fully  authorized  to  sustain  it  as  well 
upon  the  law  as  the  facts.  They  therefore  in- 
sist, that  neither  of  these  grounds  of  defense  is 
established  by  the  proof  in  the  cause;  and, 
second,  not  under  circumstances  which  justify 
the  intei7>O0]tioD  of  a  court  of  equity  to  prevent 

a  ptirty  who  bm*  obtMined  m  Judspaent  at  law  I 
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from  having  the  full  benefit  and  effect  of  suck 
judgment. 

I.  The  alleged  suspension  of  the  execution 
which  had  been  levied  upon  the  property  of 
Pinkard. 

1.  It  appears  from  the  record,  that  Sims 
brought  his  action  in  the  Circuit  Court  at  the 
May  Term,  1838,  a^inst  sundry  defendants 
upon  the  same  promissory  note.  The  declara- 
tion in  this  case  sets  forth  a  joint  promise  by 
Pinkard,  as  principal,  Creath,  Guion,  and  Ma- 
son, as  sureties,  on  the  25th  Jime,  1838,  to  pay 
on  the  1st  October,  1838,  to  the  plaintiff,  or 
order,  the  sum  of  $10,392.57,  and  it  avers  a 
joint  responsibility  on  all  the  parties  defend- 
ants. *The  defendants  all  united  in  [*200 
the  plea  of  the  general  issue,  and  upon  the  trial 
the  jury  found  a  general  verdict  against  all, 
upon  which  judgment  v^as  entered. 

Upon  this  judgment  a  writ  of  fieri  facias 
issued  against  all  the  defendants  jointly.  Upon 
this  writ  the  marshal  returned  a  levy  upon 
sundry  slaves,  and  that  he  had  taken  a  forth- 
coming bond,  with  Thomas  L.  Arnold  as  surety, 
which  bond  is  set  forth  in  the  recordL 

This  bond  having  been  forfeited,  another 
fieri  facias  issued  against  all  the  parties,  in- 
cluding all  the  defendants  in  the  onsinal  suit, 
together  with  Arnold,  the  security,  but  with- 
out designating  him  as  such.  The  marshal 
returned,  that  he  had  levied  upon  certain  real 
estate,  designated,  "not  sold  by  order  of  at- 
torney." The  levy  does  not  indicate  to  which 
of  the  defendants  the  property  levied  on  be- 
longed, and  the  order  of  plaintiff's  attorney, 
set  forth  in  the  bill,  and  in  the  transcript  of 
record,  does  not  name  any  one  of  the  defend- 
ants to  whom  indulgence  was  to  be  granted. 
Whatever  favor  was  granted  would  seem  to 
have  been  extended  equally  to  all.  This  order, 
as  well  as  the  levy,  bears  date  24th  March, 

1840.  May  21,  1840,  a  venditioni  exponas 
issued  in  like  manner,  without  distinction  of 
parties,  which  was  returned,  "Not  sold  for. 
want  of  bidders."  An  alias  issued  on  the  3d 
December,  1841,  which  was  returned,  "Sold  to 
S.  S.  Prentiss,  and  proceeds  applied."  March 
15th,  1841,  a  pluries  issued,  which  was  stayed 
as   against   the   other  defendants.     June  8th, 

1841,  an  alias  pluries  issued,  to  which  the  mar- 
shal returned  a  levy  on  certain  specified  prop- 
erty of  Pinkard.  Subsequent  process  was 
issued,  but  the  fieri  facias  which  was  enjoined; 
does  not  appear  in  the  record. 

The  only  act  complained  of  as  an  undue  act 
of  forbearance,  or  giving  of  time,  is  that  of 
March  22d,  1840;  queere,  if  not  March  24, 
1840.  This  obviously  was  in  no  respect  detri- 
mental to  complainant.  It  was  an  indulgence, 
if  any,  equally  extended  to  all  the  defendants; 
and  if  any  contract  of  forbearance  is  to  be  in- 
ferr^  from  it,  all  were  parties;  neither  has 
cause  of  complaint. 

But  what  was  then  the  position  of  the  parties? 
A  judgment  at  law  had  been  obtained  against 
all  jointly.  The  responsibility  of  each  was  theQ 
fixed.  The  plaintiff  was  at  perfect  liberty  t» 
issue  an  execution,  or  to  withhold  it,  to  issue 
against  all  or  any,  to  compel  payment  of  his 
debt  from  any  or  either. 

Even   if   the   engagement  of  Creath   was   a 
subsidiary  one  at  an^  t\m«,  "viVKc^VK^  ^«iAft\/\\. 
had  become  absolute  an^  v^in*^^  Vi  >^^  ^^^ 
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dition  of  the  firat  Judgment  against  him.  The 
right  of  the  plaintiff  was  perfected.  He  might 
BOW  pursue  his  remedy  against  either  or  all, 
and  the  omission  to  proceed  against  one,  or 
•ven  a  positive  indulgence  granted  to  one, 
would  in  no  degree  impair  his  rights  as  against 
any  other. 

But  the  strength  of  the  appellee's  case  does 
not  rest  here.  He  did  take  out  execution;  he 
caused  a  levy  to  be  made;  and  complainant 
101*]  *again,  with  his  associates,  enters  into 
a  new  and  solenm  instrument,  under  hand  and 
seal,  in  the  shape  of  a  forthcoming  bond.  This 
bond  created  a  new  and  substantive  contract; 
and,  being  forfeited,  gave  rise  to  another  judg- 
ment, comprehending  all  the  parties  to  it. 
Again,  plaintiff  had  a  perfect  right  to  proceed 
against  one  or  all ;  to  direct  the  marshal  to  levy 
upon  any  property  of  an^  one  of  the  defend- 
ants. He  did  issue  execution,  a  levy  was  made, 
a  sale  advertised,  when  complainant  resorted 
to  equity,  and  obtained  an  injunction.  The 
first  question  arising  in  the  case  is,  whether  the 
original  direction  given  to  the  marshal,  prior 
to  the  forthcoming  bond,  to  the  forfeiture  of 
that  bond,  the  judgment  upon  it,  and  the  issue 
of  the  fieri  facias,  invalidate  all  these  subse- 

Suent  proceedings,  and  discharge  complainant's 
ability. 

For  the  appellee  it  is  contended,  that  no  such 
legal  or  equitable  consequences  result. 

1.  Because,  by  the  terms  of  the  original  note, 
all  the  parties  were  equally  bound,  jointly  and 
severally.  There  was  no  primary  responsibil- 
ity in  one,  or  a  contingent  and  subordinate  re- 
sponsibility in  the  other. 

2.  Because,  even  had  such  been  the  case,  by 
the  judgment  all  became  principals.  Even  in 
the  case  of  indorsers,  whose  contract  is  confess- 
edly conditional  and  contingent,  such  is  the 
law.  Lenox  v.  Prout,  3  mieat.  620,  is  ex- 
press upon  this  point.  It  was  there  held,  that, 
when  judgment  has  been  obtained  against  the 
dl«wer  and  indorser,  both  become  principals; 
and  the  creditor  ought  not  to  be  restrained  by 
any  fear  of  exonerating  the  indorser  from  coun- 
termanding the  service  of  an^  execution  he  may 
have  issued,  and  proceeding  immediately,  if  he 
chooses,  on  the  judgment  a^nst  the  indorser. 
But  it  is  obvious,  that  in  this  case  the  designa- 
tion in  the  original  note  of  one  of  the  parties 
d6es  not  have  this  effect.  5  Johns.  Ch.  R. 
816.  In  the  case  of  Bay  v.  Tallmadge,  which 
was,  in  many  particulars,  analogous  to  the 
present,  but  in  which  bail,  who  are  always  es- 
pecially favored,  sought  to  be  exonerated  in 
consequence  of  the  postponement  of  proceed- 
ings against  their  principal.  Chancellor  Kent 
says,  "that  even  an  express  dissent  by  the  bail 
will  not  discharge  them  from  their  obligation 
to  pay  the  judgment  against  them.  Their  priv- 
ileges as  bail  were  lost,  and  they  had  become 
fixed  as  principal  debtors."  I  am  not  awarp  of 
aay  case  that  has  ever  imposed  upon  the  cred- 
itor the  necessity  of  pecufiar  diligence  against 
the  principal,  on  the  ground  of  the  still  suosist- 
Ing  relation  of  principal  and  surety,  after  judg- 
ment and  execution  against  the  bail  or  surety. 
Itr  becomes,  then,  too  Tate  to  inquire  into  the  an- 
tecedent rdations  of  the  parties.  Those  rela- 
tions become  merged  in  the  judgment. 

The  ease  of  Reea  r.  Berrington,  2  Yea.  Jun. 
540,  /#  m  iemding  cMMe  upon  tm§  point,  and  the 


cases  cited  in  the  note  to  that  case  (Phil,  ed.) 
fully  illustrate  the  distinctions  which  exist. 

*3.  The  act  complained  of  was  not  [*902 
one  which,  in  any  case,  and  with  the  most  rigid 
application  of  the  most  favorable  decisions  in 
favor  of  sureties,  would  operate  a  discharge. 
No  peculiar  benefit  is  granted  to  the  so-called 
principal.  No  especial  forbearance  as  regards 
him.  The  order  is  general  as  to  all  the  defend- 
ants in  the  execution. 

Nor  was  there  any  agreement  obligatory  on 
the  parties  to  grant  indulgence  to  the  principal 
debtor.  In  Reynolds  v.  Ward,  6  Wend.  601, 
it  was  held  that  an  agreement,  without  consid- 
eration, by  a  creditor  with  a  principal  debtor, 
enlarging  the  time  for  the  payment  of  a  note, 
does  not  discharge  the  surety. 

Bank  of  Utica  v.  Ives,  17  Wend.  601.  In- 
dulgence to  the  maker  of  a  note,  on  receipt  of 
security  from  him,  does  not  discharge  the  in- 
dorser, where  there  is  no  valid  agreement  ex- 
tending the  time  for  payment  for  a  definite  pe- 
riod. Nelson  Gh.  J.,  in  this  case,  distinctly 
says:  "Mere  indulgence  at  the  will  of  the 
creditor,  extended  to  the  debtor,  in  no  way  im- 
pairs the  obligation  of  the  surety.  If  it  did,  it 
would  be  a  most  inconvenient  and  oppressive 
rule,  as  then  suits  must  immediately  follow  the 
maturity  of  paper.  It  is  well  settled,  there 
must  be  a  valid  common  law  agreement  to 
give  time,  founded  of  course  upon  a  good  con- 
sideration, to  have  this  effect.* 

In  M'Lemore  v.  Powell,  12  Wheat.  664,  this 
court,  after  a  review  of  the  authorities  in  the 
case  of  an  indorser  while  holding  merely  that 
character,  held  that  a  mere  agreement  with  the 
drawers  for  delay,  without  any  consideration 
for  it,  and  without  any  communication  with,  or 
assent  of,  the  indorser,  is  no  discharge  of  the 
latter,  after  he  has  been  fixed  in  his  responsi- 
bility by  the  refusal  of  the  drawer  and  due  no- 
tice to  himself. 

If  such  be  the  law,  as  thus  laid  down  by  the 
unanimous  voice  of  this  court,  and  the  author- 
ity of  this  decision  has  never  been  questioned, 
a  fortiori  the  complainant  in  this  case  was  not 
discharged  by  the  facts  which  he  avers  in  his 
bill;  as  between  himself  and  the  creditor  he 
never  occupied  the  position  of  a  surety.  The 
desi^ation  of  the  relative  characters  of  the 
parties  to  the  note  was  simply  to  indicate  their 
relative  rights  and  oblications  as  amon^  them- 
selves, to  confer  upon  the  sureties  the  nght  of 
complete  indemnification  as  against  their  prin- 
cipal, and  of  contribution  among  themselves. 
The  order  of  the  attorney  to  the  marshal,  upon 
which  complainant  relies,  is  destitute  of  every 
feature  and  chanicter  which  has  hitherto  been 
regarded  by  courts  as  requisite  to  operate  the 
results  sought  to  be  deduced  from  it. 

If  further  answer  be  required  upon  this 
point,  it  will  be  foimd  in  the  fact  that  the  ob- 
jection comes  too  late.  If  ever  available,  it 
should  have  been  urged  before  the  issue  of  the 
execution  upon  which  the  forthcoming  bond 
was  given,  before  judgment  had  upon  that 
bond — the  forfeiture  of  which  was  a  satisfac- 
tion and  extinguishment  *of  the  origi-  [*20S 
nal  judgment.  King  v.  Terry,  6  Howard's 
Miss.  Rep.  613;  The  United  States  Bank  ▼. 
Patton,  6  How.  Miss.  Rep.  200~before  the 
execution  against  which  the  injunction  was 
prayed.     NnVh   i>a\\  )cn!v«\«^tB^  <ifi»m\\vLTivn.\. 
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omitted  to  avail  himself  of  a  defense,  which 
was  oqually  effective  at  law  as  in  equity,  and 
he  is  ooncfuded.  2  Story's  Eq.  179;  1  Johns. 
Oi.  R.  466;  9  Wheat  662. 

n.  The  next  ground  is,  that  Redley,  Sims's 
intestate,  perpetrated  a  fraud  in  the  sale  of  the 
iieflroes,  for  whose  payment  this  debt  was  orlg- 
inauy  incurred. 

Tbe  particular  point  of  this  objection  is  not 
very  apparent  The  bill  says  that  Redley  rep- 
reeentel  fraudulently,  as  complainant  has  been 
informed  and  believes,  all  said  slaves  to  be  per- 
fectly sound  and  healthy,  and  warranted  them, 
as  he  has  been  informed,  to  be  sound  and 
healthy.  Whether  the  sale  is  sought  to  be 
avoided  on  account  of  the  alleged  false  and 
fraudulent  representation,  or  on  the  ground  of 
the  breach  of  an  express  warranty  of  soundness, 
is  not  made  distinctly  to  appear. 

It  is  manifest  that  the  purchaser  never  re- 
scinded, or  sought  to  rescind,  the  sale,  on  any 
pretense  that  it  was  vitiated  by  fraud;  he  holdLs 
OB  to  the  property  purchased,  pays  through 
the  enforcement  of  the  law  a  part  of  the  pur- 
chase monepr,  and  now,  after  six  years  of  acqui- 
escence, this  ground  is  brought  forward  in  a 
court  of  equity.  The  bill  of  sale  of  the  negroes 
contains  no  convenant  of  warranty,  and  com- 
pletely falsifies  the  pretense  that  one  was  given ; 
nor  was  the  appropriate  remedy,  by  action  for 
breach  of  such  convenant,  ever  resorted  to. 

2.  It  is  wholly  unsupported  by  any  evidence 
In  the  cause. 

S.  It  appears  by  the  record  of  the  suit,  that 
the  then  defendants,  in  an  action  at  law  upon  one 
of  these  notes,  endeavored  to  avail  themselves  of 
the  same  defense,  but  wholly  failed,  and  a  verdict 
and  Judgment  were  rendered  against  them. 
See  Groves  t.  Slaughter,  16  Pet.  449,  which 
baa  been  again  affirmed  during  the  present  term. 

4.  Li  regard  to  this  particular  note,  the 
parties  when  sued  at  law  omitted  to  avail 
themselves  of  this  defense,  and  are  now  pre- 
cluded from  making  this  the  grotmd  of  in- 
voking the  aid  of  chancery.  1^  authorities 
before  cited,  and  see  the  case  of  Green  v.  Rob- 
inson, 6  How.  Miss.  Rep.  80,  on  the  exact 
point,  and  Oowen  v.  Boyce,  Ibid.  769. 

m.  The  last  objection  is,  that  Redley  made 
this  contract  in  violation  or  invasion  of  the  pro- 
vision in  the  constitution  of  Mississippi. 

This  ground  of  appeal  to  chancery  comes 
with  a  md  grace  from  parties  who  have  contin- 
ued to  hold  the  oroperty  purchased  for  a  period 
of  six  years,  without  their  title  being  questioned 
OB  the  ground  of  an  illegal  importation.  But 
this  point  admits  of  the  same  answer  which 
has  just  been  given  to  the  former  point.  It  has 
SO 4*1  been  once  *tried  at  law  and  overruled. 
It  was  not  urged  in  this  case  on  the  trial  at 
law,  and  it  is  now  too  late  to  make  it  a  ground 
for  eonitable  relief. 

In  nrief,  the  whole  of  these  objections  in- 
volve a  palpable  mistake  of  the  grounds  of 
Suitable  rehef.  Chancery  will  relieve  from  the 
eet  of  a  judgment  at  law  which  has  been  ob- 
tained hv  fraud;  but  it  is  believed  no  case  can 
be  found  in  which,  after  judgment  has  been 
obtained  at  law,  wldch  judgment  is  unimpeach- 
able for  fraud,  a  court  of  equity  has  gone  be- 
hind the  judgment,  and  looked  into  the  charac- 
ter of  Uie  eontrsct  bk  wliieh  that  suit  origina- 
Ud, 


Upon  the  whole,  and  on  every  ground  upon 
which  equitable  relief  is  sought,  it  is  confident- 
ly  submitted  that  the  decree  of  the  Circuit 
Court  ought  to  be  affirmed,  with  ten  per  cent 
damages. 

Mr.  Justice  Daniel,  after  having  read  ths 
statement  of  the  case  prefixed  to  this  report^ 
proceeded  to  deliver  the  opinion  of  the  courts 

In  reviewing  the  grotmd  relied  on  by  the 
complainant  as  the  foundation  of  his  claim  to 
relief,  the  second  and  third,  being  coincident 
with  the  order  and  progress  of  the  transactions 
between  the  parties  as  stated  in  the  bill,  and 
evincing  especially  the  circumstances  and  the 
attitude  under  which  this  approach  to  a  court 
of  equity  has  been  made,  will  be  first  considered 
and  this  examination  will  be  premised  by  stat* 
ing  the  following  principles  of  equity  jurispru- 
dence, which  may  be  affirmed  to  be  without 
exception;  that  whosoever  would  seek  admis- 
sion into  a  coiul  of  equity  must  come  with  clean 
hands ;  that  such  a  court  will  never  interfere  in 
opposition  to  oonscience  or  good  faith;  and 
again,  and  in  intimate  connection  with  the 
principles  just  stated,  that  it  will  never  be  called 
into  activity  to  remedv  the  consequences  of 
laches  or  neglect,  or  the  want  of  reasonable 
diligence.  Whenever,  therefore,  a  competent 
remedy  or  defense  shall  have  existed  at  law, 
the  party  who  may  have  neglected  to  use  it 
will  never  be  permitted  here  to  supply  the 
omission,  to  the  encouragement  of  useless  and 
expensive  litigation,  and  perhaps  to  the  sub- 
version of  lustice.  The  effect  of  these  princi- 
ples upon  the  statements  of  the  complainant  is 
obvious  upon  the  slightest  inspection.  The 
complainant  alleges,  that  the  obligation  to 
which  he  had  volimtarilv  become  a  party  was 
intentionally  made  in  fraud  of  the  law,  and 
for  this  reason  he  prays  to  be  relieved  from 
its  fulfillment.  This  prayer,  too,  is  preferred 
to  a  court  of  conscience,  to  a  court  which 
touches  nothing  that  is  impure.  The  con- 
dign and  appropriate  answer  to  such  a  prayer 
from  such  a  tribunal  is  this:  that,  however 
unworthy   may    have    been    the    conduct    of 

Sour  opponent,  you  are  oonfessedly  in  purl  de- 
cto;  you  cannot  be  admitted  here  to  plead 
your  own  demerits;  precisely,  therefore,  in  the 
position  in  which  you  have  placed  yourself,  in 
that  position  we  must  leave  vou.  And  so  with 
respect  to  the  omission  by  the  complainant  to 
*set  up  at  law  either  the  failure  or  the  [*SOft 
illegality  of  the  consideration  for  whidi  the 
note  was  given;  no  reason  is  perceived  why 
such  a  defense  should  not  have  been  made  or 
attempted.  The  action  at  law  was  founded 
upon  a  simple  promissory  note,  a  parol  con- 
tract in  legal  intendment,  and  not  upon  spe- 
cialty; the  consideration  was  fully  open  to  in- 
vestigation, and  it  was  surely  a  sufficient  in- 
dulgence to  the  payees  of  that  note  to  have 
been  permitted  once  to  set  up  a  defense  by 
which  payment  may  have  been  resisted,  whilst 
the  whole  consideration  received  by  them  for 
their  undertaking  would  have  been  withheld, 
and  absolutely  possessed  and  enjoyed  by  them. 
But  these  payees  of  the  note  did  not  stop  even 
here.  After  the  first  judgment  recovered  against 
them,  and  after  the  levv  of  an  execution  sued 
out  on  that  judement,  they  voluntarily  f|;i  tofc- 
ward,  the  eomplaiiiixil  axaounaV.  >3h«iBL^  vswsQ^ja 
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to  the  respondent  their  forthcoming  bond, 
equivalent  in  effect  to  a  confession  of  a  second 
Judgment,  and  after  these  repeated  and  con- 
elusive  recognitions  of  their  liability,  they  invoke 
the  aid  of  a  court  which  repels  whatever  is  un- 
fair, or  even  illiberal,  to  declare  that  these  pro- 
eeedings,  thus  solemnly  had  and  evidenced  of 
record,  shall  be  utterly  null;  that  the  respond- 
ent shall  be  stripped  of  his  property  without 
the  promised  equivalent,  and  that  property  be 
secured,  if  not  to  the  complainant,  to  one  with 
whom  he  was  associated  in  effecting  its  relin- 
quishment by  the  owner. 

Recurring  now  to  the  first  ground  for  relief 
set  up  in  the  bill,  being  that  on  which  greatest 
stress  is  laid — viz.,  the  suretyship  of  the  com- 

Slainant,  and  the  wrong  alleged  to  have  been 
one  him  by  a  change  of  his  position  and  re- 
sponsibility, 1^  the  indulgence  extended  to  his 
eo- defendant  Pinkard — let  us  test  this  ground, 
first,  b^  the  proofs  upon  the  record,  and  next, 
by  trying  the  accuracy  of  the  deductions  at- 
tempted to  be  drawn  from  them.  The  prom- 
issory note,  on  which  the  action  at  law  was 
founded,  is  made  an  exhibit,  and  it  appears 
that  to  the  name  of  Pinkard,  the  first  signer  of 
that  note,  there  is  added  the  word  "principle," 
and  to  the  name  of  each  of  the  other  makers  is 
added  the  word  "surety."  It  is  insisted  by  the 
respondent,  that  these  designations  upon  the 
note  had  no  effect  upon  the  obligations  of  these 
parties  to  him,  however  it  might  be  supposed 
to  operate  upon  their  relations  with  each  other; 
that  with  respect  to  the  respondent  all  the 
makers  of  the  note  were  from  the  beginning 
principles,  but  that  at  any  rate,  after  their  lia- 
oility  was  fixed  by  judgment  upon  the  note, 
and  still  more  after  their  uniting  in  the  forth- 
eoming  bond,  in  the  nature  of  a  second  Juds- 
ment,  their  equal  responsibility  as  principals 
was  irrevocably  settled.  In  connection  with 
this  view  of  the  case  it  may  not  be  irrelevant  here 
to  remark,  that  by  the  statute  of  the  State  of 
Mississippi,  promissory  notes,  though  it  be  not 
so  expressed  upon  the  faee  of  them,  are  de- 
elared  in  their  legal  effect  to  be  joint  and  sev- 
eral. See  Howard  &  Hutchinson's  Statutes  of 
Miss.  578.  The  proposition  contended  for  by 
SO 6*]  *the  respondent,  were  it  necessary  here 
to  pass  upon  it,  would  not  be  found  without 
support  from  decided  cases.  Thus,  for  instance, 
it  was  ruled  by  Chancellor  Kent  in  Bay  et  al. 
T.  Tallmadge  (5  Johnson's  Chancery  Reports, 
805),  that  where  bail  become  fixed  with  the 
payment  of  the  debt  of  the  defendant,  their 
character  of  bsil  ceases;  that  after  judgment 
and  execution  against  bail  and  sureties,  there  is 
an  end  of  the  relation  of  principal  and  surety, 
and  the  bail  cannot  claim  any  advantage  against 
the  creditor  on  the  groimd  of  want  of  diligence 
in  prosecuting  the  principal  debtor.  In  Front  v. 
Lenox,  8  Wheat.  520,  it  is  laid  down  by  Liv- 
ingston, Justice,  in  delivering  the  opinion  of  the 
court,  that  "the  indorser  of  a  note,  who  has 
been  charged  by  due  notice  of  the  maker's  de- 
fault, is  not  entitled  to  the  aid  of  a  court  of 
equity  as  a  surety.  But  without  pushing  fur- 
ther an  investigation  which  is  unnecessary  to 
the  decision  of  the  case  before  us,  let  it  be  con- 
ceded that  the  complainant  was  strictly  a  surety 
in  the  note  on  which  the  iudgment  was  ob- 
tained  at  Jaw;  have  any  of  his  rights  been  im- 
jMUnd,  or  Jmve  any  aew  rights  SErown  up  to 


him,  springing  from  the  conduct  of  the  re- 
spondent or  his  agents  in  reference  to  that 
judgraenc  and  the  proceedings  had  thereupon? 
The  directions  ^ven  by  the  attorney  for  the 
plaintiff  in  the  judgment  have  been  set  out  in 
extenso.  These  directions  express  upon  their 
face  no  consideration  received  or  promised  for 
the  forbearance — no  limitation  upon  the  right 
of  the  plaintiff  at  law  to  proceed  upon  his  exe- 
cution— no  condition  or  stipulation  of  any  kind; 
nor  is  there  a  title  of  proof  as  to  the  existence 
of  any  such  consideration,  limitation,  or  agree- 
ment, expressed  or  understood.  We  see  noth- 
ing in  the  case  but  a  voluntary  forbearance, 
which  the  plaintiff  was  at  perfect  liberty  to 
terminate  at  his  pleasure.  What  say  the  au- 
thorities in  relation  to  a  proceeding  of  this 
character?  In  the  case  of  Rees  v.  Berrington, 
2  Ves.  .Fun.,  cited  and  pressed  in  the  argument, 
the  interposition  of  the  Chancellor  was  found- 
ed upon  the  ground  of  an  actual  and  sub- 
stantive change  of  the  relation  and  responsibil- 
ity of  the  surety,  and  in  such  a  case  his  lord- 
ship very  justly  observed,  that  he  would  not 
undertake  to  calculate  the  degree  of  injury 
which  might  have  fiowed  from  it;  that  if  the 
situation  had  in  fact  been  changed,  that  was 
sufiicient  to  release  the  surety  altogether,  for 
it  was  an  attempt  to  impose  on  him  a  respon- 
sibility he  had  never  assumed;  but  in  the  case 
before  us  was  there  any  such  change  wrought 
by  a  mere  voluntary  forbearance,  creating  no 
obligation  anywhere — contracting  with  nothing, 
nor  with  any  person?  A  few  of  the  numerous 
cases,  both  at  law  and  in  equity,  which  are 
applicable  to  this  question  will  be  adduced. 

Reynolds  v.  Ward,  5  Wend.  501.  It  was 
ruled,  that  an  agreement  without  consideration, 
enlarging  the  time  of  payment,  was  not  a  dis- 
charge of  the  surety  to  the  note.  So  held  or 
demurrer  to  a  plea  by  surety,  averring  that  at 
the  time  when  the  note  became  due  the  princi 
pal  was  able  to  pay,  and  would  have  paid  had 
not  the  *time  been  extended,  and  that  [*907 
after  the  note  fell  due  the  principal  became  in- 
solvent. Held  also,  in  that  case,  that  a  promise 
to  pay  interest  during  the  time  of  forbearance 
was  no  consideration  for  such  agreement. 

Bank  of  Utica  v.  Ives,  17  Wend.  501.  In- 
dulgence to  the  maker  of  a  note,  on  receiving 
securities  from  him,  does  not  discharge  the  in- 
dorser, where  there  is  no  valid  agreement  for 
giving  time  of  payment  for  a  definite  period; 
and  per  Nelson,  Chief  Justice,  in  this  case, 
"Mere  indulgence  at  the  will  of  the  creditor, 
extended  to  the  debtor,  in  no  way  discharges 
the  obligation  of  the  surety;  if  it  did,  it  would 
be  a  most  inconvenient  and  oppressive  rule,  as 
then  suits  must  immediately  follow  the  ma- 
turity of  paper.  It  is  a  settled  rule,  that  there 
must  be  a  valid  common  law  agreement  to  give 
time,  foimded  of  course  on  a  good  considera- 
tion, to  have  this  effect." 

Norris  V.  Crummie,  2  Randolph,  328.  It  is 
ruled,  that  indulgence  granted  by  a  creditor 
to  the  principal  debtor  will  not  aischarge  the 
sureties  of  such  debtor,  unless  the  creditor  shall 
have  bound  himself  in  law  or  in  equity  not  to 
pursue  his  remedy  against  the  principal  for  a 
definitive  length  of  time. 

Hunter's  Administrators  v.  Jett,  4  Randolph, 
104.     A  surety  will  not  be  discharged  by  m- 
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CI  debtor,  unless  such  Indulgence  ties  up  the 
nds  ol  Uie  creditor  from  pursuing  the  debtor 
at  law;  nor  will  the  surety  be  discharged  even 
then,  if  the  indulgence  shieiU  have  been  given 
with  his  knowledge  and  assent. 

McKinney's  Executors  y.  Waller,  1  Leigh, 
434.  A  mere  indulgence  to  a  principal  debtor 
by  a  creditor,  not  binding  him  to  suspend  his 
proceedings  for  any  time,  though  such  indul- 
gence be  given  at  the  veiy  time  the  sheriff  is 
about  to  levy  the  execution  on  the  property  of 
the  principal,  and  although  in  consequence  of 
that  indulgence  the  principal  debtor  has  been 
enabled  to  remove  his  property  out  of  the  reach 
of  future  process,  was  not,  even  in  equity,  a 
discharge  of  the  surety. 

AlcocHc  V.  Hill,  4  Leigh,  822.  A  creditor  sus- 
pends execution  on  a  forthcoming  bond  for 
several  years,  but  he  does  so  without  considera- 
tion, and  he  in  no  wise  binds  himself  to  suspend 
execution  for  any  deflnitive  time,  the  principal 
and  all  the  sureties  but  one  become  insolvent; 
and  then  the  creditors  sues  out  execution 
igainst  the  solvent  surety.  Held,  that  the 
surety  is  not  entitled  to  relief  in  equity.  The 
requisites  in  that  case  stated  as  indispensable 
for  absolving  the  surety  are,  first,  a  considera- 
tion; second,  a  promise  to  indulge;  third,  the 
definite  nature  of  such  a  promise;  and,  fourth, 
the  absence  of  assent  by  the  surety. 

The  last  case  which  will  be  cited  on  this 
point  is  that  of  M'Lemore  v.  Powell  et  al.  12 
Wheaton,  554,  in  which  it  was  ruled  by  this 
eourt,  that  an  agreement  between  a  creditor  and 
208*]  the  principal  *debtor  for  delay,  or  other- 
wise changing  the  nature  of  the  contract,  in 
order  to  discharge  the  surety,  must  be  an  agree- 
ment having  a  sufficient  consideration  to  sup- 
port it  and  be  binding  upon  the  parties.  There 
18  not  one  of  the  authorities  above  cited  which 
does  not  more  than  cover  the  predicament  pre- 
sented by  the  case  under  consideration.  Those 
auihoritiea  furnish  examples  of  agreements — 
arrangements  between  creditor  and  debtor — 
situations  from  which  something  like  hardship 
might  possibly  spring.  In  the  present  case, 
there  is  neither  contrtust,  arrangement,  nor  even 
a  scintilla  of  right,  on  which  either  law  or 
equity  can  lay  hold.  The  complainant,  after 
permitting  a  judgment  on  the  note,  without  at- 
tempting a  defense  at  law,  and  after  execution 
was  le^ed  upon  the  judgment,  voluntarily 
united  in  withdrawing  the  ^ects  of  his  associ- 
ate from  the  operation  of  that  process,  and  by 
this  very  act  bound  himself  with  the  force  of  a 
second  judgment  for  the  validity  and  for  the 
satisfaction  of  the  demand.  After  this  course 
of  conduct,  he  addresses  himself  to  a  court  of 
equity,  praying  that  court  to  undo  all  that  he 
has  voluntarily  and  deliberately  performed, 
snd  in  order  to  accomplish  this  end,  he  seeks 
to  stamp  his  own  acts  with  illegality  from 
their  very  inception.  For  such  purposes  he  sure- 
ly would  have  no  standing  and  receive  no 
eountenance  in  a  court  of  equity,  upon  any 
of  its  known  principles.  We  nold  the  decree, 
therefore,  of  the  Circuit  Court,  dissolving  the 
injunction  awarded  the  complainant  below,  and 
dismissing  his  bill  with  costs,  to  be  correct; 
and  that  decree  is  accordingly  affirmed. 

Order. 

Tbig  emuBe  tmtae  en  io  be  heard  on  the  trmn- 


script  of  the  record  from  tne  Circuit  Court  of 
the  united  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


THE  UNITED  STATES,  Plaintiff, 

v. 
EPHRAIM  BRIGGS. 

Jurisdiction — on  division  of  opinion  of  circuit 
court  judges,  certificate  must  state  particular 
point. 

When  a  case'  is  brought  op  to  tbia  court  on  a 
certificate  of  division  in  opinion,  the  i;K>lnt  upon 
which  the  difference  occurs  must  be  distinctly 
stated. 

Where  there  was  a  demurrer,  upon  three 
grounds,  to  an  indictment,  it  is  not  enough  to 
certify  that  the  court  was  divided  in  opinion 
whether  or  not  the  demurrer  should  be  sustained. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michi- 
gan, on  a  certificate  of  division  in  opinion. 

The  circumstances  of  the  case  are  thus  stated 
by  the  Chief  Justice,  as  introductory  to  the 
opinion  of  the  court: 

*This  case  comes  before  the  court  [*209 
upon  a  certificate  of  division  from  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Michigan. 

The  defendant  was  indicted  imder  the  Act  of 
Congress  of  March  2,  1831,  ch.  66,  4  Statutes 
at  Large,  472,  for  unlawfully  cutting  timber 
upon  certain  lands  of  the  United  States,  called 
the  Wyandotte  reserve.  He  demurred  to  the 
indictment  upon  the  following  grounds: 

First.  Because  the  offense  stated  and  set 
forth  in  the  indictment  is  not  an  offense  under 
the  statute  of  the  United  States,  punishable 
criminally  by  indictment. 

Second.  Because,  imder  the  statutes  of  the 
United  States,  trespass  on  public  lands  of 
the  Unitea  States  is  in  no  case  an  offense 
punishable  criminally  by  indictment;  but  it  is 
either  a  mere  trespass,  punishable  by  action 
of  trespass  at  common  law,  or  by  action  of 
debt  in  the  statute. 

Third.  For  that  the  said  indictment  is  in 
other  respects  informal,  insufficient,  and  de- 
fective. 

The  United  States  joined  in  demurrer;  and 
the  record  states,  that  the  demurrer  coming  on 
to  be  heard,  and  having  been  argued  by  coun- 
sel on  either  side,  the  opinions  of  the  court 
were  opposed  as  to  the  point  whether  said  de- 
murrer should  be  sustained;  and  thereupon  it 
was  ordered  that  the  cause  be  certified  to  this 
court  on  Uie  indictment,  demurrer,  and  joinder 
thereto. 

The  cause  was  argued  by  Mr.  Clifford  (At- 
torney-General) and  Mr.  Norvell,  on  behalf  of 
the  United  SUtes. 

Mr.  Chief  Justice  Taney,  after  stating  the 
case  as  above,  proceeded  to  deliver  the  opinion 
of  the  court: 

The  Act  o!  Congr^ia  <^  K^fiiX  "Bl.  V^KfL^  €tu 


■09                                    SuraniK  Codbt  or  ihk  Unim  Staixs.  nil 

II,  Me.  6,  prorldM,  tbat  whenever  m  queition  rOHH    a    BHEPFARD    at    •!.,    PbinUSi    !■ 

BUdl  occnr  before  »  dnnilt  court,  upon  which  Error, 

tha  oplaione  of  the  Judge*  ihall  be  oppoeed,  the  ▼. 

pdnt  on  which  the  dlMfreemeot  •hall  happen,  JOHN  WIL80H. 

upon   the   requeat   of   rither   party,   ahall    be    ,  _,  ,,  ,,  .,        _     ..         , .  „ 

aUted,  aand  MrUfled  to  (Ua  court,  to  be  flnallj  '""•dlctioii— practice— Territory  of  Iowa— writ 

daddad.  "  •'™'- 

It  la  thla  act  alone  that  gtvea  Jnriadlction  to  Wb«e  a  writ  ct  error  wai  allowed,  tht  eiutlon 

the  Supreme  Court  In  caaea  of  dlyJaion  of  opln-  !}r>«d,  and  »•  bond  apDrond.  to  tte  Chief  Jn^ 

ion  In^ha  Orcuft  Court,  ajd  tbajni^lction  ?„';S.dt"'U'p'i{;',!Sl^w.Tnh?  JSKU."  .Ttli 

thus  giren  muat  of  eourae  be  exerdaed  tn  the  Dotted  State*. 

manner  poioted  out  In  the  law.    OonaequentJy,  ^der  Uie  irtaof  IT»  and  ma.  the  clerk  of  the 

_^  .-^  ■«*  -..4i.«]-.j  *-  j-jj.  I-  ...*C  A--JI1  Circuit   court  Where  toe  juument   waa   renocrea 

wa  are  not  authorized  to  dedde  Id  luch  caaea,  „„  „„,  ,  ,^^t  „(  ,rni,  ud  a  Jodie  o(  that  court 

unleaa    the    particular    point    upon    which    the  uaj'  elgn  the  dtatloo  aad  approre  tbe  bond. 

Judgea  differed  U  at*te«i  and  certified.     United  „Z''«  *'' "'i?8*-,P:S''iS^eV'.VJIIiitS'if'*tli 

191-1..  _    D.ii a  !>.•    070.    ij.w..  _    !«_...  srrot,  and  appeals  from  the  flnal  deelalon  or  toe 

SUUa  T.  Bailey,  9  Pet.  272j  Adama  ▼■  Jonea,  sat^ntat  Coort  o(  the  Urritorj.  ehall  be  allowed 

IZ  Pet.  ZiS;  White  t.  Turk  et  al.  12  Pet.  23S.  In  (be  laDie  manner  nod  onder  tbe  ume  reiuli 

Now,  in  the  eaaa  before  ua,  the  queitlon  up-  L'S"  "  J™?    ""  ,£]r^'^}„T"'^  »i  ^rl^!^^, 

«>  which  the  dlaagreement  tool=  place  ia  nSt  ^Si^thr'^SweV'toT-^tX,  "irif^Sf  H^^'l^i 

eertifled.     The  differcnco  of   opinion  la  indeed  to  a  ladie  of  tbat  court  tbe  power  to  alia   the 

aUtad  to  hare  been  on  the  point  whether  the  citation,  and  approre  the  bond, 
demurrer  should  be  auatalned.  But  aneh  a  quea- 
tlon  can  hardly  be  called  a  point  in  the  caae, 
110*]  'within  the  meaning  of  tbe  act  of  Con- 
greaa;  for  It  doea  not  abow  whether  the  diffi- 
enlty  aroaa  upon  tlie  conatruction  of  the  act  of 

Congreaa  on  wUeh  the  Indictment  waa  founded,  ^^_^  ^^^   ipmwmc 

or  upon  the  form  of  proceeding  adopted  to  in-  1)34.  4  How    5S0 

fllct  the  puniaumen^  or  upon  any  auppoiied  de-  j^,  (..  Com  o^poaed  the  motion.    Ha  aUtod 

feet  in  the  eounta  in  the  Indictment-    On  the  ^J^^^  ^^^^  ^^  (^"^arror  had  been  allowad,  tha 

contrary,  tha  whole  caaa  U  ordered  to  be  corU-  station  ligned,  and  bond  approved,  all  by  a 

fled  upon  the  indictm«it,  demurrer,  and  joinder,  j^j^  ^f  tLe  Supreme  Court  V  the  Territory 

leaving  thia  court  to  look  into  the  iwrd,  and  '^f^^^    He  thii  referred  to  the  acU  of  tti& 

determine  lor  itaolf  whether  any  auffldent  ob-  ^^  igja  uid  contended  that  there  waa  no  Ir- 

Jeetion  can  be  made  In  bar  of  the  proaeoution;  rumlarlty 

and  wiUiout  Informing  ua  what  queationa  Imd  "^,    Hiitinga  controverted  theaa  viewa,  and 

been  imlaed  in  the  Qrcnlt  OoMit,  upon  which  ,u,tained  the  motion  to  diamlaa. 
they  differed. 

Neither  ean  thia  tmiiaalon  in  tbe  certificate  Ur.  Cliief  Jnatlee  Taney  delivered  the  ofrfn- 

be  aupplied  by  the  eauaea  of  demurrer  aaalgned  ion  of  the  court  1 

by  the  defendant.  The  judgea  do  not  certify  Thia  eaaa  la  brou|^t  up  by  a  writ  of  error  to 

that  they  differed  on  the  pointa  there  atatad,  oi  the  Supreme  Court  of  the  Territory  of  Iowa, 

on  either  of  them,  and  Indeed  the  third  ground  A  motion  haa  been  made  to  diamlaa  it,  upon 

there  taken  is  aa  vague  and  indefinite  aa  the  the  ground  that  tlia  writ  of  error  waa  allowed. 


for  the  point  on  wnloh  they  differed,  and  preme  Court,  aa  required  by  the  Act  of  1789,  eh. 

aa  thia  do«a  not  appear,  we  have  no  Jurladiction  20.  aeo.  22. 
In  the  eaae,  and  it  muat  ba  remanded  to  the 
Cbenlt  Court. 

Order.  the  Supreme  tiourt  of  tba  territory  ahall  ba  al- 
lowed and  taken  to  thia  court  in  the  same  man- 

Thia  eanae  came  on  t«  ba  keard  on  the  tran-  ner  and  under  the  aame  regulatloni  aa  from  the 

aeript  of  tile  record  from  the  Circuit  Court  ol  circuit  courta  of  the  United  Statea,  where  tlie 

the  United  Statea  for  the  Diatriet  of  Michigan  valua  in  oontrovetsy  ahall  exceed  one  thousand 

and  on  the  point  and  oueatlon  on  which  thi  dollara.    And  the  Act  of  17SS,  which  ragulatea 


Judgea  of  the  said  CImut  Court  were  oppoeed  write  of  error  from  Uie  dreult  oourta,  requirea 
In  opinion,  and  which  waa  eeiiifled  to  thli  the  citation  to  be  algned  bv  a  Judge  of  the  Cir- 
eourt  for  Ita  opinion,  agreeably  to  the  act  ol    cult  Court  in  which  the  Judgment  waa  rendered. 


Congreaa  ia  aucn  caae  made  and  provided,  an^    or  by  a  Juatice  of  the  Supreme  Court;  and  that 
waa  argued  by  eoimsel ;  and  It  appearing  to  thii    the  Judge  or  juatice  algnlng  the  citation  shall 


court,  upon  an  inapaeticm  of  the  said  tranaeript  take  good  and  auffident  security  for  the  proae- 
that  no  point  In  the  caaa,  within  the  meaninf  oution  of  the  writ  of  error,  and  the  nymen*  *' 
of  the  act  of  Congreaa,  haa  been  oertlfled  to  thii    the  damage*  and  coata  if  tha  plainuli  in  a 


Judged  by  this  eourt.  that  tUa  cauae  b^  1  

tha  aame  ia  hereby  diamiased;  and  that  tbii  2TS,  anthoritea  tha  derka  of  the  dreult  eourta 

cauae  be,  viA  Uie  aame  la  hereby  remanded  t*  to  issue  write  of  error  in  the  same  manner  aa 

ii«  ae/tf  Cbmdt  Court,  t»  ba  proceadad  is  no  the  clerk  of  the  Supreme  Court  might  have  la- 

•cvd/jv  to  Uw.  Buad  tben  »&&n  *£taa  kA  «&  VlVl. 


1947 


Thb  Uunas'  Bank  or  Dubuqub  ▼.  Tub  Uioth)  Sta 


811 


Under  these  two  last  mentioned  acts  of  Con- 
greet,  tlie  judgment  of  a  circuit  court  may  be 
911*]  brought  up  for  re-examination  to  the  *Su- 
preme  Oourt,  by  a  writ  of  error,  issued  by  the 
clerk  of  the  court  in  which  the  iudgment  was 
rendered,  and  the  citation  may  be  signed  and 
the  bond  approred  by  a  judge  of  the  said  court. 
And  as  the  district  jud^  is  a  member  of  the 
Gfareuit  Oourt  when  sitting  for  his  district,  be 
may  sign  the  citation  and  approve  the  bond. 
The  Act  of  1838  having  declared  that  writs  of 
error  may  be  prosecu^  from  the  judgments 
of  the  Supreme  Court  of  the  Territory  <n  Iowa 
to  this  court,  in  the  same  manner  and  under  the 
same  regulation  as  from  circuit  courts  of 
the  United  States,  it  would  seem  to  be  very 
dear  that  the  writ  of  error  may  be  issued  by 
the  clerk  of  the  territorial  court,  and  the  cita- 
tion sisned  and  the  bond  approved  by  one  of 
the  fudges.  This  is  the  plain  import  of  the 
words  of  the  law;  and  we  think  they  cannot 
luatly  receive  anjr  other  interpretation.  There 
is  certainly  nothing  in  the  object  and  purpose 
of  the  act  of  Congress  calculated  to  create 
any  doubt  upon  this  subject,  or  to  call  for  a 
different  construction.  For  it  can  hardly  be 
supposed  that  Congress  intended  to  deny  to 
suitors  in  the  territorial  courts  the  conveniences 
and  facilities  which  it  had  provided  for  suitors 
in  the  courts  of  the  United  States  when  sitting 
in  a  State,  and  to  require  them  to  apply  to  the 
clerk  of  the  Supreme  Court  for  a  writ  of  error, 
and  to  a  justice  of  the  Supreme  Court  to  sign 
the  citation  and  spprove  the  bond,  when  these 
duties  could  be  more  conveniently  performed 
by  the  clerk  and  a  judge  of  the  court  of  the 
territory,  and  indeed  far  oetter  and  more  safelv 
perform^  as  regards  the  approval  of  the  bond, 
since  the  judge  of  the  Supreme  Court  would 
have  frequently  much  dimculty  in  decidincr 
upon  the  sufficiency  of  the  sureties  in  a  bond 
executed  in  a  remote  territory.  The  construc- 
tion contended  for  would  in  its  results  be  very 
nearly  equivalent  to  an  absolute  denial  of  the 
writ  of  error.  We  think  it  cannot  be  main- 
tained, and  that  the  writ  of  error  in  this  case 
was  lawfully  issued  by  the  clerk  of  the  Su- 
preme Court  of  the  Territory,  and  the  citation 
and  bond  properly  signed  and  approved  by  the 
Chief  Justiee  of  the  court. 

Another  objection  was  taken  upon  the  mo- 
tion to  dismiss.  It  was  insisted,  that,  Iowa 
having  been  admitted  into  the  Union  as  a  State 
since  tha  writ  of  error  was  brought,  the  Act  of 
1838,  regulating  its  judicial  proceedings  as  a 
territory,  is  necessarily  abrogated  and  repealed; 
and  consequently  there  is  no  law  now  in  force 
authorizing  this  court  to  re-examine  and  affirm 
or  reverse  a.judgment  rendered  by  the  Supreme 
Court  of  the  territory,  or  giving  this  court  any 
jurisdiction  over  it.  This  difficulty  has,  how- 
ever, beoi  removed  by  an  act  of  Congress, 
passed  during  the  present  session  (and  since 
tUs  motion  was  made),  which  authorizes  the 
Supreme  Court  to  proceed  to  hear  and  deter- 
mine eases  of  this  description.^    And  as  this 


objection  no  longer  exists,  and  the  writ  of  er- 
ror, citation,  and  bond  appear  to  have  been 
regularly  issued,  signed,  and  approved,  the  case 
is  legally  and  properly  in  this  court,  and  the 
motion  to  dismiss  must  be  overruled. 


•Order. 


[•ais 


On  consideration  of  the  motion  made  by  Mr. 
Grant,  on  a  prior  day  of  the  present  term,  to 
dismiss  this  writ  of  error,  and  of  the  arguments 
of  counsel  thereupon,  had  as  well  against  as  in 
support  of  the  said  motion,  it  is  now  here  or- 
dered by  this  court,  that  the  said  motion  be, 
and  the  same  is  hereby  overruled. 


MINERS'  BANK  OF  DUBUQUE,  Plaintiffs  in 

Error, 

V. 

THE    UNITED    STATES    ex    reL    JAMES 

GRANT. 

Jurisdiction — ^judgment,  when  not  ilnal. 

A  judgment  of  a  court,  sustaining  a  demurret 
under  the  following  clrcamstSDce^  is  not  a  flnsi 
Judgment  which  can  he  reviewed  by  this  court. 

Informstlon  In  the  nature  of  a  quo  warranto, 
calling  uDon  the  President,  Directors,  snd  Com- 
pany of  the  Miners'  Bank  of  Duhuque  to  show  by 
what  warrant  they  claimed  the  right  to  use  the 
franchise. 

Plea,  referring  to  an  act  of  Incorporation. 

Replication!  that  the  act  of  incorporation  had 
beon   renealed 

Rejoinder,  that  the  repealing  law  was  passed 
without  notice  to  the  parties,  snd  without  sny 
evidence  of  misuse  of  the  franchise. 

Demurrer  to  the  rejoinder. 

Joinder  In  demurrer. 

Sustaining  the  demurrer,  without  any  further 
Judgment  of  the  court,  did  not  prevent  the  par* 
ties  from  continuing  to  exercise  the  franchise, 
and    therefore   Is   not   a    final   Judgment. 

The  writ  of  error  must,  upon  motion,  be  dis- 
diissed. 

AMOnON  was  made  by  Mr.  Grant  and  Mr. 
Hastings  to  dismiss  the  writ  of  error  in 
this  case,  upon  the  same  grounds  as  in  the  pre- 
ceding case  of  Sheppard  et  aL  v.  Wilson,  and 
upon  the  additional  ground  that  the  judgment 
in  this  case  was  not  a  final  judgment. 

Mr.  Webster.  If  it  was  not  a  final  Iudg- 
ment, the  court  below  is  abolished,  and  the 
counsel  on  the  other  side  may  make  whatever 
use  they  can  of  the  record. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  brought  here  by  a  writ  of 
error  to  the  Supreme  Court  of  the  Territory  of 
Iowa.  A  motion  has  been  made  to  dismiss 
the  wHt  upon  several  grounds,  and  among 
others,  upon  the  ground  that  the  judgment  of 
the  territorial  court  is  not  a  final  one;  and, 
therefore,  under  the  Act  of  June  12,  1838,  oh. 

NonL — ^As  to  quo  warranto,  see  note  to  5  L. 
ed.   U.    8.   91. 


1. — ^Tbe  court  refrained  from  pronouncing  Its 
opintoo  In  this  case,  and  alto  in  one  from  Florida, 
until  Congress  might  pass  an  act  to  supply  the 
omlMlon  Of  previous  legtslatlon  In  relation  to  writs 
of  error  sod  sppeals  from  their  terrltorlsl  courts 
opOB  judgments  and  decrees  rendered  before  their 
amalsalon  iato  the  Union  as  States.  An  set  was 
imnetl  mm  tbe  court  andentood,  with  this  view, 
MMd  tbMa  ihM  abawM  opinkm  was  gffisa.    Bat  It  ao- 


pears,  that  owing,  it  Is  supposed,  to  some  misap- 

f prehension,  the  act  provides  for  Florida  and  Mich- 
gan,  and  lowa  Is  not  Included  In  it.     Act  of  Feb 
2271847,  ch.  17,    There  is,  therefore,  no  law  re- 
lating to  Iowa. 
This  note  has  been  shown  to  and  approved  bv 

the  Chief  Justice,  wYkO  dftViNss«i  >^  fi^vc&v^  ^ 
the  oourt. 
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96,  see.  9,  5  Statutes  at  Large,  238,  cannot  be 
Urought  here  for  revision  by  writ  of  error. 

It  appears  that  an  information  in  the  nature 
of  a  quo  warranto  was  filed  by  the  United 
States  in  the  District  Court  of  Iowa,  against 
certain  persons  named  in  the  information,  who 
are  now  the  plaintiffs  in  error,  charging  them 
with  having  used  the  liberties  and  franchises 
SI 4*]  *of  President,  Directors,  and  Company 
of  the  Miners'  Bank  of  Dubuque,  without  any 
lawful  authority;  and  callins  upon  them  to 
show  by  what  warrant  thev  claim  the  right  to 
use  the  liberties  and  franchises  aforesaid. 

The  plaintiffs  in  error  appeared,  and  pleaded 
that  the  privileges  and  franchises  which  they 
were  exercising  were  conferred  on  them  by  a 
charter  of  incorporation,  duly  passed  by  the 
proper  authority,  which  is  more  particularly 
set  forth  in  the  plea,  but  need  not  be  here 
stated. 

To  this  plea,  the  defendant  in  error  replied, 
that  the  act  of  incorporation  conferring  the 
privileges  in  question  was  repealed  by  the  Leg- 
islature of  Iowa;  and  the  plaintiffs  in  error  re- 
joined, averring  that  the  repealing  law  was 
passed  without  any  notice  to  them,  or  any 
opportunity  afforded  them  of  being  heard  in 
their  defense,  and  without  any  evidence  of  the 
abuse  and  misuse  Of  any  of  the  liberties  and 
franchises  in  question.  To  this  rejoinder  the 
defendant  in  error  demurred,  and  the  plaintiffs 
joined  in  demurrer,  and  at  the  trial  of  the  case, 
the  following  judgment  was  given  bv  the  court: 

"It  appears  to  the  court  that  the  said  re- 
joinder, and  the  matters  therein  contained,  are 
not  sufficient  in  law  to  bar  or  preclude  the  said 
plaintiffs  from  having  and  maintaining  their 
aforesaid  information  thereof  against  the  said 
defendants,  and  that  said  demurrer  ought  to 
be  sustained. 

"Therefore  it  is  ordered  by  the  court  here, 
that  the  said  defendants  take  nothing  by  their 
said  rejoinder,  and  that  tney  have  leave  to 
amend  or  answer  over  to  the  said  plaintiffs' 
replication,  by  Monday  morning  next,  at  the 
meeting  of  the  court." 

No  amendment,  however,  appears  to  have 
been  made,  nor  any  further  proceedings  to  have 
been  had  in  the  District  Court;  but  upon  the 
judgment  above  stated  the  case  was  removed 
to  the  Supreme  Court  of  the  territory,  where 
the  judgment  of  the  District  Court  was  af- 
firmed, and  a  procedendo  awarded. 

It  is  evident  that  this  Judgment  is  not  a  final 
one  against  the  plaintiffs  in  error.  It  merely 
decides,  that  the  rejoinder  and  the  matters 
therein  contained  are  not  sufficient  to  bar  the 
information,  and  that  the  demurrer  ought  to 
be  sustained,  and  that  the  olaintiffs  in  error 
take  nothing  bv  their  rejoinder.  But  there  is 
no  judgment  of  ouster  against  them,  nor  any- 
thing in  the  judgment  which  prevents  them 
from  continuing  to  exerciae  the  liberties  and 
privileges  which  the  information  charges  them 
to  have  usurped.  In  order  to  make  the  de- 
cision a  final  one,  the  eourt,  under  the  opinion 
expressed  by  them,  should  have  proceeded  to 
adjudge  that  the  plaintiffs  in  error  do  not  in 
any  manner  use  tne  privileges  and  franchises 
in  question,  and  that  they  be  forever  absolute- 
ly forejudged  and  excluded  from  exercising  or 
uMing  the  same,  or  anv  of  them,  in  future. 
And  we  presume  tbMt  the  Suprema  Court  oi 


the  territory  awarded  the  procedendo  to  tlis 
District  Court  in  order  to  enable  it  to  proceed 
*to  final  judgment,  the  Supreme  Court  [*915 
having  no  power  to  ffive  a  judgment  of  ouster, 
in  the  shape  in  which  the  case  came  before  it. 
Inasmucn,  therefore,  as  there  has  been  no 
final  judgment,  the  writ  of  error  from  this 
coiul  must  be  dismissed  for  want  of  jurisdic- 
tion. And  being  dismissed  on  this  ground,  it  is 
unnecessary  to  examine  the  other  objections 
which  have  been  taken  in  support  of  the  mo- 
tion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  Territory  of  Iowa,  and  was  argued  by 
counsel;  on  consideration  whereof,  and  it  ap- 
pearing to  the  court  here  upon  an  inspection  of 
said  transcript  that  the  judgment  of  the  said 
Supreme  Court  is  not  a  final  one  in  the  case,  it 
is  thereupon  now  here  ordered  and  adjudged 
by  this  court,  that  this  writ  of  error  be,  and 
the  same  is  hereby  dismissed  for  the  want  of 
jurisdiction. 


WHARTON  JONES,  Plaintiff, 

V. 

JOHN  VAN  ZANDT. 

Fugitives  from  labor — "harboring,"  what  ii 
penalties  for,  under  statute — constitutionality 
of. 

Under  the  fourth  section  of  the  Act  of  12th 
February,  1793,  respecting  fugitives  from  justice, 
and  peraons  escaping  from  the  service  of  their 
master,  on  a  charge  for  harboring  and  concealing 
fugitives  from  labor,  the  notice  need  not  be  in 
writing  by  the  claimant  or  his  agent,  stating  that 
such  person  is  a  fugitive  from  labor  under  the 
third  section  of  the  above  act,  and  served  on  the 
person  harboring  or  concealing  such  fugitive,  to 
make  him  liable  to  the  penalty  of  five  hundred 
dollars  under  the  act. 

Such  notice,  if  not  In  writing  and  served  aa 
aforesaid,  may  be  given  verbally  by  the  claimant 
or  his  agent  to  the  person  who  harbors  or  con- 
ceals the  fugitive;  and  to  charge  him  under  the 
statute  a  general  notice  to  the  public  in  a  news- 
paper is  not  necessary. 

Clear  proof  of  the  knowledge  of  the  defendant, 
by  his  own  confession  or  otherwise,  that  he  knew 
the  colored  person  was  a  slave  and  fugitive  from 
labor,  though  he  may  have  acquired  such  a  knowl- 
edge from  the  slave  himself,  or  otherwise,  is  suffi- 
cient to  charge  him  with  notice. 

Receiving  the  fugitive  from  labor  at  three  o'clock 
in  the  morning,  at  a  place  in  the  State  of  Ohio 
about  twelve  miles  distant  from  the  place  in  Ken- 
tucky where  the  fugitive  was  held  to  labor,  from  a 
certain  individual,  and  transporting  him  in  a 
closely  covered  wagon  twelve  or  fourteen  miles,  so 
that  the  boy  thereby  escaped  pursuit,  and  bis 
services  were  thereby  lost  to  his  master,  is  a  har- 
boring or  concealing  of  the  fugitive  within  the 
statute. 

A  transportation  under  the  above  circumstances, 
though  the  hdj  should  be  recaptured  by  his  mas- 
ter, is  a  harboring  or  concealing  of  him  within  the 
statute. 

Such  a  transportation.  In  such  a  wagon,  whereby 
the  services  of  the  boy  were  entirely  lost  to  his 
master,  is  a  harboring  of  him  within  the  statute. 

A  claim  of  the  fugitive  from  the  person  harbor- 
ing or  concealing  him  need  not  precede  or  accom- 
pany the  notice. 

Any  overt  act  so  marked  in  its  character  as  to 
show  an  intention  to  elude  the  vigilance  of  the 
master  or  his  agent,  and  which  Is  calculated  to 
attain  soch  an  object.  Is  a  harboring  of  the  fugi- 
tive within  the  statute. 

In  this  particular  case,  the  first  and  second 
counts  contain  the  necessary  averments,  that 
Andrew,  the  eoVot«d  msik,  escaped  from  the  State 
ol  Kentociti  Into  \:h%  %U.U  ^1  Q^^h^^. 
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9i«*]      •Thn   ain  ooatatn   tb«   ncenuir   tvn-  at  four  counta,   the   tiro  iMt   of   which   wen 

iw,"i?jl.?°-»>.S*ih!^iLirtiM™^f'th.  .H^of  Bbsndoned  In  the  progree*  of  the  chum.      Ai 

cSSUU?*''  *"'""  ^'  "l^rtP""  "f  "«  «'  <"  the  renutning  two^ril.  the  fir«t  wid  the  wo- 

Tb«  aTnvcBta  tn  the  imM  oninti,  that  tte  de-  ond — are  commented  upon  by  the  court.  It  li 

"ffis'  Si"',™"'Stt.ssr'.:SdS?'"'-  '■r'"' '"°'"  *°  '"'*  "'•°-  '^•^  *"  " 

Tfa«   Act   of   Conireu   tpproTed    Febnuirr   II,  tol'owei 
11M.  li  not  rcpufDuit  to  the  Coiwtltatjon  af  the  Tint  Oount — Coneealing. 

Tb»  nld  act  la  not  repuniaat  to  th«  ordlaaacc        "Wharton  Jonea,  a  dtizeD   of,  and  resident 

tt  CoDfrnH  adDDtcd  Jalr  ifST.  entitled.  "An  Ordl-  in   Kentuck;,   b.v   Charles   Pox,   hia   attorney, 

BSS.TuS..S"Sf"  o.''S.Sr'ffl.-?""  "-p'""  ;' »»  ""  ^«".  ■/;"»-  »'• 

and  resident  In,  Ohio,  waa  Buinmoned  to  anawer 

Trrwa  t .1.    rv ii  n     _.     .  "^to  the  plaintiff  in  a  plea  of  debt;   for  that, 

HIS  case  came  up  from  the  Circuit  Court  of  ,„!,„„.   /„rt.(„  „„„_„   i-  „:•    i„j™_   .™j 

.h.  U..W  suf  for  th,  «,.*.  o,  Ohio,  :i™.ij'rtV'ir,'i.r™u,'°4^  it  i;?5 

Ih.  judgt,  thmof.  t„n  Unndrtd  ud  lortT  W  "t  Boom  Oountj, 

.  ciU-o  of  K.,tu=k,v,  .g.lo.t  *jn  S.ndl,  >  ,„  „„„,„  „,  n.    i„'„„i  „j  „,  pjop;^,, 

tb.  l!tb  .1  F,bn..,r,  1703,  (or  ,o„o„l,og  .nd  l„^^^  „j  m,jo.ll,.  wilboS  tb,  )iaJi 

pl.mt.ir     Th.  .ot  b  (omd  .n  1  Stitut..  .t  j,p„„j  „j  ,;;,  „,y  ,„„,  „j  „?  „,  n, 

urg.,  aira.  _,.,,._       ^^        ,  rerviM  of  the  plaintiff,  at  uid  Boone  County, 

Tb.  3d  and  «h  .jrtlon.,  which  were  tb.  only  ,„j  .....  ,„  the  d.I.nd.nt  at  Hamilton  CouS- 

"^  ?'S  '5  ''':,Sf '.w^wT; '7.  1"  ">•  St."  and  dl.trlol  of  Ohio,  and  ... 

k..^'  ,  K.    ■       """•?;  '.V^j;  S!  .    "^  T  tb.r.  a  fngitl..  from  labor;  and  lb.  defendant, 

„„b  of  th.  Kl.„  Ohio,'  m.d.Mh.  law.  .b.„^  ^.X'i'J  'tf  w".  »  S X"  ISr.ifSo'™'? 

of,   .bail    m^f.   .nto   u,,   olb.r   of   lb.   ..id  „id,  .t  „  d  di.tri.t,  .ontri.!;.,  .nJ  nnl.rful- 

SS^o?  JS;.  :?;.  i  ?:r°M.  .™r.  T.  >?  "il  "i««lly  intending  to  Inf.^.  th.  pUinliff, 

Ubor  or  «rvlo.  nay  b.  du.,  hi.  agent  or  .t-  ^j  „  d.iri..  him  ol  «ud  .lav.  and  of  bl.  ..rv- 

torn.,,  1.  hereby  .n,po..,«l  to  edn  or  UT..t  ,  j  ^  ,^.        ,^  j,„„     „j  .d,.nUg.^ 

wwS;'r..f,;5j.'?('Vi,, .Dili's  S.wS  thit  might  and  .ould  olhuii.e  ha.e  aS 

ir«      !  .t  'n'°JS  Si  !  Ji  w  •«'  "«Si.d  to  him  from  «ud  .lav.  .ml  hi. 

w«bln  the  SUt.,  or  bofor.  any  maff.trai.  of  a  ,     ,nd',.iillngly,  mongfni  y,  nnjmiUy,  and  m- 

SSiVSu"  ;Sh."'rd'e-^and,'':?;n°p'iS  !%"?L'  .T^"  'VHtsAf.S'S! 

ifti^  b^oif Siirv^'atdai'Sf £■  "-^^^^^^^ 

™"nY,S£'hyrm.Vi?..e  o,"y".n'?b  '?  ™-«>~  »'  -."5  .r/"^?  ''-.U"3 

c*.t.  -..  <'«jt».^   tk.i  .!,%._       .«      'J  -  ilavo,  and  waa  depnred  of  Ida  aerricea  and  of 

!^J^^^^.,fh    1.^;    f  f^!  ^.nf  ^  »»    ^""^flf.    P™fit.,    and    advanUgea    which 

S^^^l™^  l^Xt^\i^Z  fll^  ™fAtt,^  -"ight  Md  would  talve  ariaon  and  turned  to 

^^.^/ri^  which  he  or  ahe  fled,  owe  aerrice  ^.^  ,  ^  ,1         ,  j  ^j,  „^       contrary 

^.H^  I?  ^f.tS^^f  .,,1  r^i  ^  Jli^'  ,-  t«  the  aUtute  of  the  Unit«i  Stat«.  in  auch  c«^ 

^<L~  1  l^^nlil  ,Zti^ <,i  .Z>^^^1\J^^  ■^<I«    "d    Pwvidri,    whereby    the    defendant 

W.^™f  ^    ^.^  K?h      h  ^  •'?"*•  forfeited   the   aum  of   five  bilndred  dollars   to 

^m.&   .L  """""'''■    "I"'*-    shall     l>B    a  „j  ^^  j^o  uae  of  the  plaintilT;  yet  the  defend- 

which  he  or  she  fled.  """*'  "**  "?  P*"  fhenot. 

"Sec.  4.  That   any   pereon   who   ahall   know-  "S*!ond— Concealing, 

iagly    and   willingly   obstruct   or   hinder   auch       "And  alao  for  that,  whereaa,  on  the  day  and 

claimant,  hia  agent  or  attorney.  In  so  Misfng  or  year  aforeaaid,  at  aaid  Boone  County,  a  certain 

arresting   auch   fugitive    from   labor,   or   shall  person,    to    wit,    Andrew,    aged    abuut    thirty 

rescue   auch   fugitive   from   such   claimant,   hia  years,  was  the  slave  of,  and  in  the  poBsesaion 

ag^nt  or  attorney,  when  so  arrested,  pursuant  of  the  plaintiff,  *and  hia  property,  and  [*11S 

to  the   authority  herein   |dven  or  declared,  or  owed   service,   and   waa   held   to   labor   to   the 

ihall  harbor  or  conceal  such  peraon,  after  notice  plaintiff  by  the  lawa  of  the  State  of  Kentucky, 

that  he  or  she  was  a  fugitive  from  labor  a«  did     unlawfully,     wrongfully,     and     unjustly, 

•foresaid,  ahall,  for  either  of  the  said  offenses,  without  the  license  or  consent  and  against  the 

forfeit  and  pay  the  aum  of  five  hundred  dol-  will  of  the  plaintiff,  depart  and  go  away  from 

Ian;   which  pnialty  may  be  recovered  by  and  and  out  of  his  service,  to  wit,  at  Boone  Coun- 

For   the   benefit   Of   such   claimant,   by   action  ty  aforesaid,  and  came  to  Hamilton  Oounty,  la 

SIT']  of  'debt,  in  any  court  proper  to  try  the  the  State  and  District  of  Ohio,  to  the  defend- 

aama;   saving,  moreover,  to  the  person  claim-  ant;  and  the  defendant  had  notice  that  the  said 

ing  such  labOT  or  service  his  right  of  action  for  Andrew  waa  the  slave  of  the  plaintiff,  and  ft 

or  on  account  of  the  aaid  injuriea,  or  either  of  fugitive  from  labor;  yet  afterwarda,  to  wit,  on 

them."  the   day    and   year   aforesaid,   at   the   district 

The  aidt  was  brought  in  the  drxmlt  Court  of  aforesaid,  contr\v\ns,  ui&  ^tqti0'>^'1  vai^  'QK- 

Obin  la  Jone,  ISO.    Tbt  thdmntliu  oooMiaUd  juatlj  intending  to  ttVu%  \^  ^l^nttS.,  «^  te^ 
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prive  bim  of  the  said  slave,  and  of  his  service, 
then  and  there,  on  the  daj  and  vear  aforesaid, 
at  the  district  aforesaid,  [did]  knowingly  and 
wiUinffly,  unjustly,  wrongfully,  and  unlawfully 
eonoeal  Uie  said  slave  from  the  plaintiff,  in  con- 
■equ^nce  of  which  the  plaintiff  lost  said  slave, 
and  was  deprived  of  his  service,  and  of  all 
profits,  benefits,  and  advantages  which  might 
and  otherwise  would  have  arisen  and  accrued 
to  the  plaintiff  from  such  slave  and  his  service, 
contrary  to  cue  statute  of  the  United  States  in 
such  cases  made  and  provided,  whereby  the  de- 
fendant forfeited  the  sum  of  Rye  hundred  dol- 
lars, to  and  for  the  use  of  the  plaintiff.  Yet, 
though  often  requested,  he  has  not  paid  the 
same,  nor  any  part  thereof.** 

The  defendant  pleaded  the  general  issue,  and 
in  Julv,  1843,  the  cause  came  on  for  trial.  The 
Jury  found  a  verdict  for  the  plaintiff.  The 
substance  of  the  evidence  given  upon  the  trial 
was  agreed  upon  by  the  counsel  who  argued 
the  cause  in  tnis  court,  as  will  be  seen  by  the 
following,  viz.: 

"The  undersigned,  of  counsel  respectively  for 
Jones  and  Van  Zandt,  now  under  submission  to 
the  court,  agree  that  the  statement  of  the  evi- 
dence as  contained  in  the  opinion  of  his  honor 
the  dreuit  Judge,  on  the  trial  below,  shall  be 
taken  and  considered  by  the  court  in  the  same 
manner  as  if  it  were  a  part  of  the  record,  and 
certified  by  the  Circuit  Court. 
''J.  H.  Morehead, 

"Of  counsel  for  Jones. 
"William  H.  Seward, 
''Of  counsel  for  defendant.  Van  Zandt. 

"26th  February,  1847." 

The  evidence  thus  adopted  by  agreement  was 
stated  by  "Mr.  Justice  McLean,  in  the  trial  be- 
low, as  follows:  See  2  McLean's  Reports, 
607. 

"Jones,  a  witness  called  by  the  plaintiff, 
stated  that  the  plaintiff  owed  nine  negroes 
(naming  them),  and  resided  in  Boone  County, 
Kentucky.  That  the  greater  part  of  them  were 
bom  his,  and  that  he  purchased  the  others. 
That  on  Saturday  evening,  the  22d  of  April, 
1842,  about  nine  o'clock,  he  was  at  the  house 
of  the  plaintiff,  and  saw  the  negroes;  the  next 
day,  at  about  12  o'clock,  he  saw  the  same 
SI 9*1  *n^;roes,  with  the  exception  of  two  of 
them,  in  the  Jail  at  Covington.  The  plaintiff 
Uves  ten  miles  below  Covington.  Jackson,  one 
of  the  absent  negroes,  returned  in  a  few  days; 
but  Andrew  remained  absent,  and  has  not  been 
reclaimed. 

"The  plaintiff  paid  a  reward  to  the  persons 
who  returned  the  negroes,  of  four  hundred  and 
fifty  dollars,  and  other  expenses,  which  were 
fneurred,  amounting  in  the  whole  to  about  the 
•um  of  six  hundred  dollars.  Andrew  was 
about  thirty  years  old,  and  his  services  were 
worth  to  the  plaintiff  six  hundred  dollars. 
That  he  could  be  sold  in  Kentucky  for  that 
turn. 

"Several  other  witnesses  corroborated  the 
statements  of  this  witness,  as  to  the  owner- 
lliip  of  the  negroes,  the  reward  paid,  and  the 
value  of  the  services  of  Andrew. 

"Hafferman,  a  witness,  stated  that  he  lives 

in  bharon,  thirteen  miles  north  of  Cincinnati, 

on   the   road  to   Lebanon.     That   on    Sunday 

morning,  m  little  After  dayligbt,  he  saw  a  wag- 

ca  which  wmm  npidlj  paaaing  through  Sharon. 


It  was  covered,  and  both  the  hind  and  fore  part 
of  the  wagon  were  closed;  a  colored  man 
was  driving  it.  He  knew  the  wa^n  belonged 
to  the  defendant,  and  his  suspicion  was  ex- 
cited. The  witness,  and  one  Hargrave,  another 
witness,  started,  in  a  short  time,  in  pursuit  of 
the  wa^n.  They  overtook  it  near  Bates's, 
about  SIX  miles  from  Sharon.  The  defendant 
lives  near  Sharon.  On  coming  up  with  the  wag- 
on, the  boy  driving  it  was  ordered  by  Hargrave 
to  stop;  he  stopp^  the  horses,  but  a  voice  from 
within  the  wagon  directed  the  boy  to  drive  over 
him.  The  wagon  horses  were  then  whipped, 
running  against  Hargrave's  horse,  which  threw 
him  off.  The  horses  were  driven  in  a  run 
some  two  hundred  yards,  but  at  length  were 
overtaken  by  the  witness,  who,  seizing  the 
reins  of  the  horses,  drew  them  up  into  a 
corner  of  a  fence.  The  driver  jumped  off  and 
ran  some  distance;  Van  Zandt,  the  defendant, 
then  came  out  of  the  wagon,  and  took  the 
lines,  but  the  witness  refus^  to  let  the  horses 
proceed.  Eight  negroes  were  in  the  wagon; 
one  of  them,  called  Jackson,  and  Andrew, 
the  driver,  escaped;  the  other  seven  were 
brought  back  to  Covington,  and  lodged  in 
jail. 

"Hargrave  accompanied  the  above  witness 
in  pursuit  of  the  wagon,  which  he  knew  to  be- 
long to  the  defendant.  Beins  acquainted  with 
the  defendant,  he  knew  it  to  be  his  voice  which 
directed  the  colored  boy  to  drive  over  the  wit- 
ness. That  the  wagon  tongue  being  driven 
against  the  horse  of  the  witness  he  was  thrown, 
and  the  wagon  horses  were  driven  on  the  run, 
until  overtaken  and  stopped.  Seeing  the  de- 
fendant in  the  wagon,  with  the  negroes,  the 
witness  asked  him  if  he  did  not  know  they 
were  slaves.  The  defendant  replied  that  he 
knew  they  were  slaves,  but  that  they  were  bom 
free.  He  said  he  was  going  to  Springboro',  a 
villaffe  in  Warren  County.  This  witness,  and 
also  Ilefferman,  stated  the  amount  paid  as  a  re- 
ward for  bringing  the  negroes  to  Covington,  as 
above. 

•"Hume,  very  early  on  Sunday  [*220 
morning,  saw  the  wagon  moving  very  rapidly, 
and  two  men  on  horseback  pursuing  it,  near 
Bates's.  Looked  into  the  wagon,  after  it  was 
stopped,  and  saw  the  defendant  in  it  with  the 
negroes.  He  was  asked  if  he  did  not  know  that 
they  were  slaves,  and  he  replied,  that  by  nature 
they  were  as  free  as  anyone.  Witness  took  the 
negroes  to  Covington  in  a  wagon.  Sometime 
after  this,  he  saw  tne  defendant  who  said  to  him 
*If  you  had  left  me  alone,  the  ne^es  would 
have  been  free,  but  now  they  are  in  bondage.' 
And  the  defendant  said  it  was  a  Christian  act 
to  take  slaves  and  set  them  at  liberty. 

"Bates,  a  witness,  states  tiiat  he  went  to  the 
wagon,  after  it  had  been  stopped,  looked  into 
it,  and  saw  the  defendant  with  the  negroes. 
The  witness  said,  'Van  Zandt,  is  that  you? 
Have  you  a  load  of  runaways?'  The  defend- 
ant replied,  'They  are,  by  nature,  as  free  as 
you  and  I.'  The  witness  heard  the  defendant 
say  that,  having  been  at  market  in  the  city  of 
Cincinnati,  he  returned  to  I^ne  Seminary,  a 
distance  of  two  or  three  miles,  to  spend  the 
night  with  Mr.  Moore.  That  he  left  nis  wag- 
on standing  in  the  road,  and  when  he  came  to 
it,  about  three  o'clock  the  next  morning,  he 
found  Ui«   ii^|;ra«aaVjMi<^T^TL<cax\V«>3Ki%.V.V^ 
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aot  know  Ihtw  tb«7  eun*  thcK,  or  where  they  L  Became  the  pliintiff'e  decliration,  and  the 

wiahed   to  go.     Hg  hod  do  conferBation   with  allegBtioni  therein  contained,  are  inauffident  in 

tbem.     He  geared  fai*  horses,  hitched  them  to  law  to  warrant  uid  judgment. 

the  wagon,  and  the  negroes  got  into  it.    He  aft-  1.  In  Uiie,  that  in  no  count  of  laid  declara- 

•rwardi  laid  that  ha  bad  received  tha  black*  tion  has  the  plaintiff  averred  that  the  perion 

from  Mr.  Allej.  or  penona  therein  deicribed  as  fugitives  from 

"McDonald,  a  witness,  stated  Uiat  he  heard  labor  were  held  to  service  under  the  laws  of  the 

Um  defendant  say  he  received  the  negroes  on  State  of  Kentucky,  and,  being  so  held,  escaped 

Walnut   Hill,   the   same   place   as   Lane   Semi-  from  that  SUte  into  the  StaU  of  Ohio, 

nary.  That,  at  three  o'clock  on  Sundav  morning,  S.  In  this,  that  the  act  of  CongrcM  referred 

he   found   the  negroes   standingneartiis  wagon,  to  in   said  declaration  is   unwarranted   by,  or 

in  the  road;  they  got  into  it,  and  be  started  for  repugnant  to,  the  Constitution  of  the  United 

home.    That  he  rose  early  to  have  t)ie  cool  of  States,  and  therefore  null  and  void, 

the    morning.      Defendant    said    he    had    done  3.  That  the  said  act,  so  far  as  it  applies  to 

right.     Thst  he   would  at  all  times  help  his  fel-  tbe  case  made  in  the  plaintiff's  declaration,  is 

low-mtn  out  of  bondage;  and  that  what  he  had  repugnant  to  the  sixth  article  of  the  ordinance 

done  he  would  do  sgain.  for  the  government  of  the  territory  of  the  Unit- 

"Thunnan,   a   witness,   stated   that   he   saw  ed   States   northwest   of   the   River   Ohio,   and 

the  defendant  in  the  wagon  with  the  negroea,  therefore,  so  far,  null  and  void, 

the  cover  closed  behind  and  before.     The  de-  4.  In  other  respects. 

fendant  said  to  Hefferman,  tbe  negroes  ought  If.  Because  the  verdict  rendered  by  the  Jury 
to  be  tree,  but  he  knew  they  were  not.  Tha  is  general,  whereas  it  ought  to  have  boen  con- 
defendant  lives  at  Sharon,  and  this  was  six  or  fined  to  the  good  count,  or  counts,  in  said  dco* 
seven  mites  beyond,  on  the  road  to  Lebanon."  laration.                            Chase  A,  Ball, 

After  tbe  rendition  of  the  verdict  In  the  court  Attorneys  for  Deft, 

below,  the  counsel  for  the  defendant  flled  rca-  *In  order  to  bring  these  questions  be-  ['321 

sons  in  support  of  a  motion  for  a  new  trial,  and  fore  the  Supreme  Court,  the  judges  below  dif- 

alao  reasoua  in  support  of  a  motion  for  arrest  fered  pro  forma,  and  a  certificate  was  made  out, 

of  judgment,  which  were,  respectively,  as  fol-  showinc  that  their  opinions  were  opposed  on 

lows,  viz.:  the  following  pointsi 

John  Van  Zandt  ada.    Wharton  Jonea.  First.  Whether,    under    the    1th    section    of 

Orcuit  Court  of  United  States,  Tth  Circuit  t""*   Act   of    i2th    February,   1703,   "respecting 

and    District    of    Ohio— in    debt— Ver-  fugitives    from   justice,   and   persons    escaping 

diet  9fi00.  from  the  service  of  their  masters,  on  a  charge 

The  defendant,  John  Van  Zandt,  by  his  ^°^  harboring  and  concealing  a  furtive  from 
eounsel,  movea  the  court  for  a  new  trial,  and  labor,"  the  notice  must  be  in  writing  by  the 
aasigns  the  following  reasoas:  claimant,  or  his  agent,  stating  that  such  person 
MI"]  "1.  Tbe  court  erred  in  charging  tha  J"  »  fugitive  from  labor,  under  the  3d  section  of 
jury  that  it  was  not  necessary  to  prove  that  the  'he  above  act,  and  served  on  the  person  harbor- 
defendant  intentionally  placed  the  colored  per-  '"K  <"■  concealing  such  fugitive,  to  make  him 
sons  in  question  out  of  view,  (or  the  purpose  of  I""!''*  to  the  penalty  of  five  hundred  dollars  nn- 
•luding  the  search  of  the  master  orliia  agent,  ^'^  ^^^  *^- 

in  order  to  eaUblish  the  fact  of  concealment,  or  Second.  Whether  auch  notice,  if  not  in  writ- 

to  prove  that  he  received,  shelUred,  and  placed  '"8   ""d   served   as    aforesaid,   must   be   given 

tbem  out  of  view  for  said  purpose,  in  order  'o  verbally  by  the  claimant  or  his  agent  to  the 

eatablish   the   fact  of  harboring;   but  charged  person  who  harbors  or  conceals  the  fugitive;  or 

that  it  was  sufficient.  If  the  jury  believed,  from  whether,   to  charge  him   under  tbe  statute,  a 

the   evidence,  that  the  defendant  received   the  general  notice  to  the  public  in  a  newspaper  la 

colored  persons  into  bis  wagon,  and  transport-  necessary. 

ed  them  to  Batea's  from  Walnut  Hills,  witi  in-  Third.  Whether  clear  proof  of  the  knowledge 

tent  to  fodUtate  their  escape  from  their  mas-  o'   the   defendant,   by   his   own   confession    or 

t«.  otherwise,  that  he  knew  the  colored  person  was 

2.  The    court    erred    In    charging    the    jury  »  *'«"«  '■"^  fugitive  from  labor,  though  he  may 

that  it  waa  not  necessary,  in  order  to  establish  have  acquired  such  knowledge  from  the  slave 

tbe  plainUiTs  ririit  to  recover,  to  prove  actual  himself,  or  otherwise,  is  not  suflicient  to  charge 

notica  to  tha  defendant  from  the  claimant,  or  ''''"  with  notice. 

soma  one  acting  in  his  behalf,  that  the  persons  Fourth.  Whether  receiving  the  fugitive  from 

alleged   t4   heharbored   or   concealed   by   him  labor  at  three  o'clock  in  the  morning,  at  a  place 

we«i  fugitives  from  labor,  within  the  meaning  i"  the  State  of  Ohio  about  twelve  miles  distant 

of  the  act  of  Congress;  but  charg^,  that  it  was  f'om  the  place  in  Kentucky  where  the  fupitire 

snffident  if  the  jury  should  be  satisfied,  from  w**  ^^^i  to  labor,  from  a  certain  individnal, 

tho   evidence,   that   the   defendant   knew    that  "n^    transporting    him    In    a    closely    covered 

such  persons  were  fugitives  from  labor.  wagon   twelve   or  fourteen  miles,  so  that  the 

i.  *«»  verdict  is  against  evidence.  boy  thereby  escaped  pursuit,  and  hia  aervicea 

4.  The  verdict  is  scainst  law.  were  thereby  lost  to  his  master,  is  not  a  har- 

Chase  &.  Ball,  Attorneys  for  Deft,  boring  or  concealing  of  the  fugitive  within  Um 

John  Van  Zandt  ads.  Wharton  Jones.  ''^i-'ilv     wtv  .u         .           ^  .■           j      ... 

,.    -     _,      ,   FT  1.  J    n.  •        -,1    ™      ,.  I'lith.     Whether  a  transportation,  under  the 

CIrerft  Cmut  of  United  8Ute^  Tth   Qrcult  above  circumsUnces,  though  the  boy  should  be 

and   District  of   Ohio— In   Debt.  recoptured  by  his  master,  is  not  a  harboring  or 

The   defendant,   bj   hla   counsel,   movea   the  concealinR  of  him  within  the  atatute. 

c°°rt  to  arrest  jii^pneat  on   tbe  verdict   ren-  Sixth.  WtettiM  auct  a  \TMi»i™T\».\.\<!(ii,  Vti  vn 

derwf  Intila  Moa*  ?«r  Ua  following  rsasonai  open  wagon,  Kbweb}  tt»  •asAea*  A  '^fc  Xw^ 
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were  entirely  loet  to  his  master  ie  not  a  harbor- 
ing of  him  within  tne  statute. 

Seventh.  Whether  a  claim  of  the  fugitive 
firom  the  person  harboring  or  concealing  him 
must  precede  or  accompany  the  notice. 

Eighth.  Whether  any  overt  act,  so  marked 
In  its  character  as  to  show  an  intention  to  elude 
(^  vigilance  of  the  master  or  his  agent,  and 
which  is  calculated  to  attain  such  an  object, 
Is  a  harboring  of  the  fugitive  within  the  stat- 
ute. 

The  cause  having  progressed,  and  the  Jury 
brought  in  their  verdict,  the  defendant  moved 
in  arrest  of  judgment,  and  assigned  sundry  rea- 
sons in  support  of  his  motion,  on  some  of  which 
points  the  opinions  of  the  judges  were  opposed, 
to  wit: 

First.  Whether  the  first  and  second  counts 
SSS*]  contain  the  necessary  ^averments,  that 
Andrew,  the  colored  man,  escaped  from  the 
State  of  Kentucky  into  the  SUte  of  Ohio. 

Second.  Whether  said  counts  contain  the 
necessary  averments  of  notice  that  said  Andrew 
was  a  fugitive  from  labor,  within  the  descrip- 
tion of  the  act  of  Oongress. 

Third.  Whether  the  averments  in  said  counts, 
that  the  defendant  harbored  said  Andrew,  are 
■ufficient. 

FourtlL  Whether  said  eounts  are  otherwise 
■ufficient. 

Fifth.    Whether   the   act   of   Oongress,   ap- 

8 roved  February,  12th,  1798,  be  repugnant  to 
be  Oonstitution  of  the  United  States. 
Sixth.  Whether  said  act  be  repuffnant  to  the 
ordinance  of  Oongress,  adopted  Jiuy,  1787,  en- 
titled, "An  ordinance  for  the  government  of  the 
tenitonr  of  the  United  States  northwest  of  the 
Biver  Ohio." 
The  case  was  submitted  on  printed  argument, 

SMr.  Morehead  for  the  plaintiff,  and  Mr. 
ase  and  Mr.  Seward  for  the  defendant.  It  is 
impossible  to  insert  the  whole  of  these  argu- 
ments, as  that  of  Mr.  Chase  is  upwards  of  one 
hundred  pages,  and  that  of  Mr.  Seward  forty 
pages,  in  length. 

The  points  stated  and  argued  by  Mr.  Chase 
were  the  following: 

1.  Whether  the  plaintiff's  declaration  be  suf- 
ileient;  and,  under  this  head,  what  are  the 
requisites  of  notice  under  the  Act  of  1703. 

2.  What  acts  constitute  the  offense  of  harbor- 
ing or  concealing,  under  the  statute? 

8.  Whether  the  Act  of  1798  be  consistent 
wiUi  the  provisions  of  the  ordinance  of  July  18, 
1787. 

4.  Whether  the  Act  of  1793  be  not  repugnant 
to  the  Oonstitution  of  the  United  States. 

Mr.  Seward  stated  his  points  as  follows: 

1.  The  declaration  is  insufficient. 

2.  The  evidence  was  improper  and  insuffi- 
cient. 

8.  The  Act  of  1793,  so  far  as  the  present  sub- 
ject is  faivolved,  is  void,  because  it  violates  the 
ordinance  of  1787. 

4.  The  Act  of  1798  conflicts  with  the  Oon- 
stitution of  the  United  States,  and  is  therefore 
void. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  courts 

TbJs  cMse  eamea  here  on  a  division  of  opinion 
/s  tAm  OfJvnJt  Court  of  Ohio, 
nm  mtbjeet  nMtter  oi  tim  original  suit  wis 


debt  for  a  penalty  of  $500,  under  the  Act  of 
Oongress  of  February  12th,  1793,  for  concealing 
and  harboring  a  fugitive  slave  belonging  to  the 
plaintiff. 

The  certificate  of  the  division  of  opinion,  as 
will  be  seen  in  the  record,  relates  to  various 
questions,  arisiuff  under  two  heads. 

*First,  on  rulings  made  at  the  trial,  [*994 
and,  second,  on  a  motion  in  arrest  of  judgment. 

These  questions  extend  to  the  unusual  num- 
ber of  fourteen.  Not,  however,  that  the  presid- 
ing judge  in  the  circuit  and  his  associate  enter* 
tained  strong  doubts  concerning  the  general 
principles  involved  in  them  all,  as  may  be  seen 
in  the  report  of  the  case  (2  McLean,  0.  0.  615), 
but  because  the  questions  involved  could  not 
otherwise  be  brought  here;  and  they  possessed 
so  wide  and  deep  an  interest,  as  to  render  it 
desirable  they  should  come  under  the  revision 
of  this  court. 

For  that  purpose,  in  conformity  to  what  is 
understood  to  have  been  the  usage  in  the  cir- 
cuits, they  accommodated  the  parties  by  let- 
ting a  division  pro  forma  be  entered  on  sU 
the  points  presented. 

It  is  not  understood  that  any  of  them  em- 
brace things  urged  merely  as  reasons  for  a  new 
trial.  For  if  they  did — as  such  a  trial  rests  in 
the  discretion  of  the  court,  and  is  not  a  matter 
of  strict  right— a  division  of  opinion  in  relation 
to  it  furnishes  no  cause  for  bringing  the  case 
here  for  our  decision  on  questions  certified. 
United  SUtes  v.  Daniel,  6  Wheat.  642;  4 
Wheat.  213;  5  Oranch,  11,  187;  4  Wash,  a  C 
883. 

Before  entering  on  the  examination  of  the 

Eoints,  it  will  make  several  of  them  more  intel- 
gible  if  we  advert  to  the  clause  in  the  Oonsti- 
tution bearing  on  this  subject,  and  the  act  of 
Oongress  tinder  which  the  action  was  instituted. 

The  former  is,  that  '*No  person  held  to  serv- 
ice or  labor  in  one  State,  under  the  laws  there- 
of, escaping  into  another,  shall,  in  consequence 
of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  deuv- 
ered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due.    Art.  IV.  sec  2. 

In  respect  to  the  statute,  it  will  not  be  nec- 
essary to  repeat  here  any  of  it,  except  portions 
of  the  Sd  and  4th  sections: 

See.  8.  "And  be  it  also  enacted,  That  when 
a  person,  held  to  labor  in  any  of  the  United 
States  or  in  either  of  the  territories  on  the 
northwest  or  south  of  the  River  Ohio,  under 
the  laws  thereof,  shall  escape  into  any  other  of 
the  said  States  or  territory,  the  person  to 
whom  such  labor  or  service  may  be  due,  his 
agent  or  attomev,  is  hereby  empowered  to  sdjce 
or  arrest  such  fugitive  from  labor." 

See.  4.  ''And  be  it  further  enacted,  that  any 
person  who  shall  knowingly  and  willingly  ob- 
struct or  hinder  such  claimant,  his  agent  or  at- 
torney, in  so  seizinff  or  arresting  such  fugitive 
from  labor,  or  shall  rescue  such  fugitive  from 
such  claimant,  his  agent  or  attorney,  when  so 
arrested  pursuant  to  the  authority  herein  given 
or  declared,  or  shall  harbor  or  conceal  such 
person,  aftor  notice  that  he  or  she  was  a  fugi- 
tive from  labor,  as  aforesaid,  shall,  for  either 
of  the  said  offenses,  forfeit  and  pay  the  sum  of 
five  hundred  dollars.**  1  Statutes  at  Large,  808» 
805,  Act  oi  "Peb.  \%.  Vl^^. 
i     *Ths  Ant  <v^M\\QRk  %X  ^«  Vn»3L  o'a  \^%%% 
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which  a  diyisfon  arose  was,  in  substance, 
whether  the  ''notice"  referred  to  in  the  4th  sec- 
tion must  be  in  writing. 

No  doubt  exists  with  this  court  that  it  may 
be  otherwise  than  in  writing,  if  it  only  bring 
home  clearly  to  the  defendant  knowledge  that 
the  person  he  concealed  was  "a  fugitive  from 
Ubor." 

The  offense  consists  in  continuing  to  secrete 
from  the  owner  what  the  acts  of  Congress  and 
the  Constitution,  as  well  as  the  laws  of  several 
of  the  States,  treat,  for  certain  purposes,  as 
property,  after  knowing  that  claims  of  prop- 
erty exist  in  respect  to  the  fugitive. 

Now,  the  act  of  Congress  does  not,  in  terms 
require  the  notice  to  be  in  writing,  nor  does  the 
reason  of  the  provision,  nor  the  evil  to  be 
guarded  against,  nor  any  sound  analogy. 

The  reason  of  the  provision  is  merely,  that 
the  party  shall  have  notice  or  information  suf- 
ficient to  put  him  on  inquiry,  whether  he  is  not 
intermeddling  with  what  belongs  to  another. 

If  the  information  given  to  Mm,  orally  or  in 
writing,  is  such  as  ought  to  satisfy  a  fair 
minded  man  that  he  is  concealing  the  property 
of  another,  it  is  his  duty  under  the  Constitu- 
tion and  laws  to  cease  to  do  it  longer.  Eades  v. 
Vandeput,  5  East,  30,  note;  Blake  v.  Lanyon,  6 
D.  A,  E.  221. 

Such  a  notice  is  sufficient  also  by  way  of 
analogy;  as,  for  instance,  notice  in  relation  to 
a  prior  claim  on  property  purchased.  The 
Ploughboy,  1  Gall.  41;  9  Jurist,  649;  1  Sumner, 
C  C.  173;  1  Cranch,  45.  Or  of  a  prior  defense 
or  set-off  against  a  demand  assigned  to  him. 
Humphries  v.  Blight's  Assignees,  4  Dall.  370. 
Or  even  in  crimes,  that  the  notes  or  coin  one 
is  passing  away  are  counterfeit. 

Any  other  construction  would  go,  likewise, 
beyond  the  evil  to  be  avoided  by  the  notice, 
which  was  the  pimishment  of  an  individual  for 
harboring  or  concealing  a  person,  without  hav- 
ing reasonable  grounds  to  oelieve  he  was  there- 
by injuring  another. 

Any  other  construction,  too,  would  be  sui- 
cidal to  the  law  itself,  as  before  a  notice  in 
writing  would  be  prepared  and  served  on  the 
defendant,  the  fugitives  would  be  carried  be- 

gond  the  reach  of  recovery  in  many  cases,  and 
1   others   would   have   passed   into   unknown 
hands. 

This  is  not  a  case  like  some  dted  in  the  ar- 
gument, where  the  party  prosecuted  was  not 
eoncemed  in  getting  away  the  apprentice  or 
person  harbored,  but  merely  entertained  him 
afterwards  from  hospitality,  or  in  ignorance  of 
his  true  character  and  condition. 

Then  a  more  formal  notice  and  demand  of 
restoration  may  be  proper,  before  suit,  in  order 
to  remove  any  doubts  as  to  the  condition  of  the 
fugitive  who  is  thus  entertained,  or  the  intent 
of  the  master  to  enforce  his  rights  and  reclaim 
his  property.  1  Chit.  Gen.  Prac.  449.  But 
verbal  notice  is  enough  then.  See  the  cases  in 
East,  and  Dumford  &  East,  just  cited. 
126*]  ^Besides  this,  the  present  is  a  case 
where  the  defendant  was  a  partaker  in  accom- 
plishing the  escape  itself,  like  a  partioeps  crim- 
uiis,  and  where  the  concealment  and  harbor- 
ing were  not  after  the  escape  was  over,  but 
during  its  progress,  while  the  slaves  were  in 
transitu;  and  where  the  notice  is  not  exclusive- 
fy^  with  a  view  to  procure  their  restontion,  trot  I 
MM  Is,  ed. 


is  also  an  element  in  the  case  to  show  Dihether 
the  party  was,  knowingly  or  ignorantly  as  to 
their  condition,  rendering  them  assistance  to 
escape  by  temporarily  harboring  or  secreting 
them.  So  far  as  regards  this  point,  it  is  a  ques- 
tion merely  of  scienter.  No  matter  how  or 
whence  the  knowledge  came,  if  it  only  existed. 
The  concealment  here  was  practised  during 
fresh  pursuit  to  retake  the  slaves;  and  hence, 
without  any  formal  notice  or  demand,  no  doubt 
could  exist  as  to  the  wish  to  reclaim  them,  at 
well  as  the  fact  of  their  being  slaves.  See  Hart 
V.  Aldridge,  Cowp.  54. 

Furthermore,  that  the  defendant  has  not  suf- 
fered by  the  charge  to  the  jury  on  this  point  is 
manifest  from  his  own  declarations  at  the  time, 
that  he  knew  the  fugitives  to  be  slaves,  Jones 
V.  Van  Zandt,  2  McLean,  C.  C.  599,  and  from 
the  instruction  to  the  jury  that  this  fact  must 
be  clearly  proved  before  they  ought  to  conviet 
him.    p.  607. 

This  view  of  the  subject  disposes  of  several 
other  points  of  division  connected  with  it.  Be- 
cause every  purpose  contemplated  by  the  notice 
is  accomplished,  without  a  publication  of  it 
previously  in  a  newspaper,  which  is  the  second 
question. 

To  reouire  such  a  publication  would  be  en- 
tirely aroitrary,  and  would  still  more  surely  de- 
feat the  whole  law  than  to  hold  the  notice  must 
be  in  writing,  and  served  on  the  defendant,  be- 
fore he  is  liable. 

So,  as  to  the  third  question,  whether  the  in- 
formation be  sufficient  if  acquired  from  the 
slave  himself,  it  is  manifest  that  such  a  source 
of  information  for  that  fact  is  one  of  the  most 
satisfactory,  as  he  lias  good  means  of  knowing 
it,  and  is  not  likely  to  admit  his  want  of  free- 
dom, unless  it  actually  exists. 

The  next  question  relates  to  what  constitutea 
concealment  Or  harboring  of  a  slave,  within  the 
meaning  of  this  statute. 

It  seems  from  the  facts,  which  by  agreement 
are  all  those  reported  in  the  printed  case  as 
tried  in  the  court  below  (2  McLean,  596),  at 
well  as  those  inserted  in  this  record,  that  sev- 
eral slaves,  owned  by  the  plaintiff  in  Kentucky, 
escaped  from  him  and  fled  to  Ohio,  adjoining, 
and,  aided  by  some  person  not  named,  and 
when  about  twelve  miles  distant  from  their 
master's  residence,  were  taken  into  a  covered 
wagon  by  the  defendant  in  the  night,  and  driv- 
en with  speed  twelve  or  fourteen  miles,  so  that 
one  was  never  retaken,  though  fresh  suit  waa 
made  for  the  whole. 

Now,  whatever  technical  definition  may  ex- 
ist of  the  word  "conceal"  or  "harbor,"  as  ap- 
Dlied  to  apprentices  or  other  subjects,  no  doubt 
^can  exist  that  these  words  and  their  [*227 
derivatives  must  here  be  construed  in  reference 
to  the  matter  of  the  statute,  and  the  nature  of 
the  offence  to  be  punished. 

These  sliow  this  offense  to  consist  often  in 
assistance  to  escape,  and  reach  speedily  some 
distant  place,  where  the  master  cannot  find  or 
reclaim  such  fugitives,  rather  than  in  detain- 
ing them  long  in  the  neighborhood,  or  secret- 
ing them  about  one's  premises. 

We  see  nothing,  then,  in  the  facts  here,  or 
in  the  instruction  of  the  judge  on  them,  secun- 
dum  subjectam   materiam,   which   shows   this 
case  not  to  have  been,  aa  ih«  vxr^  i^s^xA  M  \j^ 
be,  one  within  the  mKniittAt  ^VsQii  ^  V>dl^  %V»X** 
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ate  againat  harboring  and  concealing  persons 
who  were  fugitives  from  labor,  after  notice,  or 
full  knowledge  of  their  character. 

Indeed,  the  general  definition  of  the  word 
"harbor"  in  1  Bouvier,  460,  as  quoted  by  the 
defendant's  counsel — say  nothing  as  to  the 
authority  of  that  work— is  such  as  to  be  fully 
covered  bv  the  facts  in  this  case,  as  stated  in 
the  recora,  and  as  found  by  the  jury.  It  is, 
'*to  receive  clandestinely,  and  without  lawful 
authority,  a  person  for  the  purpose  of  conceal- 
ing him,  so  that  another,  having  the  risht  to 
the  lawful  custody  of  such  person,  shall  be  de- 
prived of  the  same." 

There  was  a  clandestine  reception  of  the 
slaves,  and  without  lawful  authority,  and  a 
concealment  of  them  in  a  covered  wagon,  and 
carrying  them  onward  and  away,  so  as  to  de- 

Erive  the  owner  of  their  custody.  'To  har- 
or"  is  also  admitted  in  the  argument  often  to 
mean  "to  secrete."  Such  is  one  of  the  best  es- 
tablished definitions  by  the  best  lexicographers. 
Yet  here  they  were  secreted,  not  only,  as  just 
stated,  by  being  placed  in  a  covered  wagon, 
and  carried  to  a  greater  distance  from  their 
master,  but  it  was  done  rapidly,  and  In  part 
under  the  shades  of  night. 

That  no  mistake  on  this  point  occurred  at  the 
trial  is  likewise  manifest  from  the  fact  that 
the  judge  charged  the  jury,  the  defendant  must 
not  be  considered  as  harboring  or  concealing 
the  slaves,  unless  his  conduct  was  such  "as  not 
only  to  show  an  intention  to  elude  the  vigilance 
of  the  master,  but  such  as  is  calculated  to  at- 
tain that  object.    2  McLean,  C.  C.  616. 

Nor  can  the  recovery  of  one  of  the  slaves 
afterwards,  who  was  thus  concealed  and  trans- 
ported, vary  the  previous  fact  of  secreting  and 
harboring  him.  That  is  the  fifth  inquiry.  The 
answer  U>  the  sixth  is  involved  in  that  to  the 
fourth  and  fifth;  as  is  an  answer  to  the  seventh 
in  that  to  the  first  question.  Because,  if  the 
notice  need  not  come  from  the  claimant  him- 
self, nor  be  in  writing,  it  need  not  be  preceded 
or  accompanied  by  a  claim,  which  is  the  sev- 
enth inquiry.  A  claim  subsequently  made 
must  be  equally  valid  with  one  before  the  no- 
tice, whether  looking  to  the  reason  of  the  case 
or  the  language  of  the  statute. 

iiie  gist  of  the  offense  consists  in  the  oon- 
188*]  cealment  of  another's  ^property,  under 
knowledge  that  it  belongs  to  another,  and  not 
in  a  claim  being  previously  made  and  refused. 
That  refusal  might  constitute  a  separate  wrong, 
or  be  another  species  of  evidence  to  prove  a 
harboring  of  the  slave,  but  it  is  not  the  offense 
itself,  for  which  the  penalty  now  sued  for  Is 
imposed. 

The  eighth  and  last  question  under  this  head 
seems  to  be  an  abstract  proposition,  and  does 
not  refer  to  any  particular  facts  in  the  case. 
But  if  it  was  laid  down  in  relation  to  some  of 
them,  as  it  must  be  presumed  to  have  been  in 
order  to  make  it  a  proper  subject  for  a  division 
of  opinion,  to  be  reconsidered  here,  we  are  not 
aware  of  anything  objectionable  in  it.  llie 
"overt  act"  spoken  of  was  required  to  be  one 
both  intended  and  calculated  to  elude  the  mas- 
ter's vigilance.  If  so,  it  showed  acts  and  de- 
signs of  the  defendant,  which  in  the  words 
and  spirit  of  the  statute  amount  or  tend  direct- 
ir>  to  'Tuu-bor  or  conceal*'  the  fugitive  from 
Jkbor. 


We  shall  now  proceed  to  the  points  of  di- 
vision in  respect  to  the  motion  in  arrest.  They 
are,  first,  whether  the  counts  contain  the  nec- 
essary averments,  that  the  slave  Andrew  es- 
caped from  Kentucky  lo  Ohio. 

It  is  admitted  that,  this  prosecution  beins  a 
penal  one,  the  declaration  must  bring  it  within 
the  statute  clearly,  whether  looking  to  its  lan- 
guage or  spirit.  Dwarris  on  Statutes,  736;  5 
Dane's  Abr.  244,  sec.  8;  Simmons'  case,  4 
Wash.  0.  0.  397.  It  Is  not  necessary  to  mul- 
tiply authorities  on  so  elementary  a  proposi- 
tion. 

On  turning  to  the  counts,  however,  it  will  be 
seen  that  they  allege  the  residence  of  the  plain- 
tiff in  Kentucky,  the  ownership  by  him  of  these 
slaves,  held  to  labor  there,  and  their  "unlaw- 
fully," and  "without  his  consent,"  going  from 
that  place  to  Ohio,  as  "fugitives  from  labor." 
All  these  allegations  combined,  and  not  merely 
the  going  away,  are  a  clear  and  sufiicient  aver- 
ment of  an  escape  of  the  slave  Andrew  under 
the  first  objection  in  arrest.  If  they  contain 
sufiScient  matter  to  show  an  escape,  it  need  not 
be  alleged  in  the  very  words,  ipsissimis  verbis, 
of  the  statute.  I  Chit.  PL  367;  The  King  t. 
Stevens  et  al.  6  East,  244. 

The  ungrammatical  use  of  the  word  "was" 
for  "were,"  in  speaking  of  both  slaves,  is 
urged  as  an  uncertainty  which  vitiates  this  part 
of  the  declaration.  But  no  one  can  doubt  that 
both  are  referred  to,  and  the  more  especially  aftei 
a  verdict.  As  to  what  is  thus  covered  by  a  Ter- 
diet,  see  Garland  v.  Davies,  4  How.  131,  and 
the  cases  there  cited,  and  II  Wend.  874. 

The  second  point  certified  under  the  motion 
in  arrest  is,  whether  the  "counts  contain  the 
necessary  averments  of  notice  that  ssid  Andrew 
was  a  fuffitive  from  labor  within  the  descrip- 
tion of  the  act  of  Congress." 

We  cannot  doubt  that  they  do,  when  the  first 
count  alleges  that  said  Andrew  was  In  Ohio, 
"a  fugitive  from  labor,  and  the  defendant, 
well  knowing  that  said  Andrew  was  the  slave 
of  the  plaintiff,  and  a  fugitive  from  labor,**  ete., 
did  harbor  and  conceal  mm. 

*So  in  respect  to  the  third  question  [*289 
connected  with  the  arrest  of  judgment,  which 
is,  whether  the  averments  are  sufficient  under 
the  statute  as  to  harboring  the  slave  An<h«w, 
the  answer  can  be  but  one  way.  However 
strict  the  construction  should  be,  yet  the  count 
alleges,  in  so  many  words,  that  the  defendant 
did  "knowinffly  and  willfully  harbor,  detain, 
conceal,  and  Keep  said  slave." 

Under  the  fourth  general  objection  of  insuf  • 
ficiency  in  the  declaration,  no  specific  point, 
not  otherwise  designated,  has  been  called  to 
our  attention,  except  that  all  the  acts  alleged 
in  the  declaration  are  not  said  to  be  "contrary 
to  the  statute."  This  last  expression  follows 
the  concluding  portion  of  the  count,  and  this 
expression  may  be  necessary  in  a  penal  declara- 
tion. Lee  V.  Clark,  2  East,  333;  I  Gall.  269, 
266,  271;   I  Cliit.  PI.  368. 

But  all  know,  that  where  it  is  inserted  at  the 
end  of  a  declaration  or  indictment,  it  does  not, 
as  A  general  rule,  relate  to  the  last  preceding 
averments  alone,  but  the  whole  subject  matter 
before  alleged  to  constitute  an  offense.  It  is 
all  that  misconduct  which  is  contrarv  to  the 
statute,  and  not  the  concluding  part  ox  it  only. 
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diyiskmf  of  opinion  nnder  thif  head.  They 
are,  whether  the  act  of  Congress  under  which 
the  action  is  brought  is  repugnant  either  to  the 
Cdnstitution  or  the  ordinance  *'for  the  govern- 
ment of  the  territory  northwest  of  the  River 
Ohio." 

This  court  has  already,  after  much  delibera- 
tion, decided  that  the  Act  of  February  12th, 
1703,  was  not  repugnant  to  the  Constitution. 
The  reasons  for  their  opinion  are  fully  ex- 
plained by  Justice  Story  in  Prigg  v.  Pennsyl- 
vania, 10   Peters,  611. 

In  coming  to  that  conclusion  they  were  forti- 
fied by  the  idea  that  the  Constitution  itself,  in 
the  clause  before  cited,  fiung  its  shield,  for  se- 
curity, over  such  property  as  is  in  controversy 
in  the  present  case,  and  the  right  to  pursue 
and  reclaim  it  within  the  limits  of  another 
State. 

This  was  only  carrying  out,  in  our  confeder- 
ate form  of  government,  the  clear  right  of 
every  man  at  common  law  to  make  fresh  suit 
and  recapture  of  his  own  property  within  the 
realm.     3  Biack.  Com.  4. 

But  the  power  by  national  law  to  pursue  and 
regain  most  kinds  of  property,  in  the  limits  of 
a  foreign  government,  is  rather  an  act  of  com- 
ity than  strict  risht;  and  hence,  as  the  prop- 
erty in  persons  might  not  thus  be  recognized  in 
some  of  the  States  in  the  Union,  and  its 
reclamation  not  be  allowed  through  either 
courtesy  or  right,  this  clause  was  undoubtedly 
introduced  into  the  Constitution,  as  one  of  its 
compromiaea,  for  the  safety  of  that  portion  of 
the  Union  which  did  permit  such  property,  and 
which  otherwise  might  often  be  deprived  of  it 
entirely  by  its  merely  crossing  the  line  of  an 
adjoining  State.    3  Madison  Papers,  1560,  1589. 

This  was  thought  to  be  too  harsh  a  doctrine 
230*]  in  respect  to  any  'title  to  property—of 
a  friendly  neighbor,  not  brought  nor  placed  in 
another  State,  under  its  laws,  by  the  owner 
himaelf,  but  escaping  there  against  his  consent, 
and  often  forthwith  pursued  in  order  to  be  re- 
claimed. 

The  act  of  Congress,  passed  only  four  years 
after  the  Constitution  was  adopted,  was  there- 
fore designed  merely  to  render  effective  the 
guaranty  of  the  Constitution  itself;  and  a 
eourae  of  decisions  since,  in  the  courts  of  the 
States  and  general  government,  has  for  half  a 
century  exhibited  ereat  uniformity  in  favor  of 
the  yalidity  at  well  as  expediency  of  the  act.  5 
Serg.  ft  R.  62;  0  Johns.  67;  12  Wend.  311, 
607;  2  Pick.  11;  Baldw.  C  C.  326;  4  Wash. 
a  a  326;   18  Pick.  215. 

While  the  compromises  of  the  Constitution 
exist,  it  is  impossible  to  do  justice  to  their  re- 
({uirements,  or  fulfill  the  duty  incumbent  on  us 
towards  all  the  members  of  the  Union,  under 
ita  proviaions,  without  sustaining  such  enact- 
ments as  those  of  the  statute  of  llda. 

We  do  not  now  propose  to  review  at  length 
tlie  reasoning  on  which  this  act  has  been  pro- 
noonoed  constitutional.  Ail  of  its  provisions 
have  been  found  necessary  to  protect  private 
righta,  nnder  the  clause  in  the  Constitution  re- 
lating to  this  subject,  and  to  execute  the  duties 
imposed  on  the  general  government  to  aid  by 
legislation  in  enforcing  every  constitutional 
provision,  whether  in  favor  of  itself  or  others. 
This  grows  out  of  the  poaitioa  and  nature  of 
meh  s  gorenuDent,  Mad  is  mm  imperutive  on  it 
MM  Is,  0tL 


in  cases  not  enumerated  ■peeially,  in  reapect  to 

such  legislation,  as  in  others. 

That  this  act  of  Congress,  then,  is  not  re- 
pugnant to  the  Constitution,  must  be  consid- 
er^ as  among  the  settled  adjudications  of  this 
court. 

The  last  Question  on  which  a  division  is  cer- 
tified relates  to  the  ordinance  of  1787,  and  the 
supposed  repugnancy  to  it  of  the  Act  of  Con- 
gress of   1703. 

The  ordinance  prohibited  the  existence  of 
slavery  in  the  temtory  northwest  of  the  River 
Ohio,  among  only  its  own  people.  Similar  pro- 
hibitions have  from  time  to  time  been  intro- 
duced into  many  of  the  old  States.  But  this 
circumstance  does  not  affect  the  domestic  in- 
stitution of  slavery,  as  other  States  may  choose 
to  allow  it  among  their  people,  nor  impair  their 
rights  of  property  under  it,  when  their  slaves 
happen  to  escape  to  other  States.  These  othei 
States,  whether  northwest  of  the  River  Ohio  or 
on  the  eastern  side  of  the  Alleghaniea,  if  out 
of  the  Union,  would  not  be  bound  to  surrender 
fugitives,  even  for  crimes,  it  being,  as  before 
remarked,  an  act  of  comity,  or  imperfect  obli- 
gation. Holmes  v.  Dennison  et  al.  14  Pet. 
540.  But  while  within  the  Union,  and  under 
the  obligations  of  the  Constitution  and  laws  of 
the  Union,  requiring  that  this  kind  of  property 
in  citizens  of  other  States— the  right  to  '^senr- 
ice  or  labor" — be  not  discharged  or  destroyed* 
they  must  nut  interfere  to  impair  or  destroy  it» 
but.  if  one  so  held  to  labor  escape  into  their 
^limits,  should  allow  him  to  be  retaken  [*2S1 
and  returned  to  the  place  where  he  belongs,  in 
all  this  there  is  no  repugnance  to  the  ordinance. 
Wherever  that  existed,  States  still  maintain 
their  own  laws,  as  well  as  the  ordinance,  by 
not  allowing  slavery  to  exist  among  their  own 
citizens.  4  Martin's  R.  385.  But  in  relation 
to  inhabitants  of  other  States,  if  they  escape 
into  the  limits  of  States  within  the  ordinance, 
and  if  the  Constitution  allow  them,  when  fugi- 
tives from  labor,  to  be  reclaimed,  this  does  not 
interfere  with  thfir  own  laws  as  to  their  own 
people,  nor  do  acts  of  Congress  interfere  with 
them,  which  are  rightfully  passed  to  carry 
these  constitutional  rights  into  effect  there,  as 
fully  as  in  other  portions  of  the  Union. 

Before  concluding,  it  may  be  expected  by  the 
defendant  that  some  notice  should  be  taken  of 
the  argument,  urging  on  us  a  disregard  of  the 
Constitution  and  the  act  of  Congress  in  respect 
to  this  subject,  on  account  of  the  supposed  in- 
expediency and  invalidity  of  all  laws  recogniz- 
ing slavery  or  any  right  of  property  in  man. 
But  that  is  a  political  question,  settled  by  each 
State  for  itself;  and  the  federal  power  over  it 
is  limited  and  regulated  by  the  people  of  the 
States  in  the  Constitution  itself,  as  one  of  ita 
sacred  compromises,  and  which  we  possess  no 
authority  as  a  judicial  body  to  modify  or  over- 
rule. 

Whatever  may  be  the  theoretical  opinions  of 
any  as  to  the  expediency  of  some  of  those  com- 
promises, or  of  the  right  of  property  in  per- 
sons which  they  recognize,  this  court  has  no 
alternative,  while  they  exist,  but  to  stand  by 
the  Constitution  and  laws  with  fidelity  to  their 
duties  and  their  oaths.  Their  path  is  a 
straight  and  narrow  oii«,  lo  ^  ^nXivc^  >}daX. 
Constitution  and  \Vk«  \awi  \%a^,  %aA  ^^\»  Va 
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break  both,  by  traveling  without  or  beyond 
them. 

Let  our  opinion  on  the  several  points  raised 
be  certified  to  the  Circuit  Court  of  Ohio  in 
eonformity  to  these  views. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
■eript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the 
act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
court— 

1st.  That,  under  the  fourth  section  of  the 
Act  of  12th  February,  1703,  respecting  fngi- 
tives  from  justice,  and  persons  escaping  from 
the  service  of  their  master,  on  a  charge  for  har- 
boring and  concealing  fugitives  from  labor,  the 
notice  need  not  be  in  writing  by  the  claimant 
or  his  agent,  stating  that  such  person  is  a  fugi- 
tive from  labor,  under  the  third  section  of  uie 
above  act,  and  served  on  the  person  harboring 
or  concealing  such  fugitive,  to  make  him  liable 
to  the  penalty  of  five  nimdred  dollars  under  the 
act. 

982*]  *2d.  That  such  notice,  if  not  in  writing 
and  served  as  aforesaid,  may  be  given  verbally 
by  the  claimant  or  his  agent,  to  the  person  who 
harbors  or  conceals  the  fugitive,  and  that  to 
charge  him  under  the  statute,  a  general  notice 
to  the  public  in  a  newspaper  is  not  necessary. 

8d.  That  clear  proof  of  the  knowledge  of  the 
defendant,  by  his  own  confession  or  otherwise, 
that  he  loiew  the  colored  person  was  a  slave 
and  fugitive  from  labor,  though  he  may  have 
acquired  such  knowledge  from  the  slave  him- 
self, or  otherwise,  is  sufficient  to  charge  him 
with  notice. 

4th.  That  receivins  the  fugitive  from  labor 
at  three  o'clock  in  the  morning,  at  a  place  in 
the  State  of  Ohio,  about  twelve  miles  distant 
from  the  place  in  Kentucky  where  the  fuf^tive 
was  held  to  labor,  from  a  certain  individual, 
and  transporting  him  in  a  closely  covered 
wagon  twelve  or  fourteen  miles,  so  that  the 
boy  thereby  escaped  pursuit,  and  his  services 
were  thereby  lost  to  his  master,  is  a  harboring 
or  concealing  of  the  fugitive  within  the  statute. 

5th.  That  a  transportation  imder  the  above 
circumstances,  though  the  boy  should  be  re- 
captured by  his  master,  is  a  harboring  or  con- 
cealing of  him  within  the  statute. 

6th.  That  such  a  transportation,  in  such  a 
wagon,  whereby  the  services  of  the  boy  were 
entirely  lost  to  his  master,  is  a  harboring  of 
him  within  the  statute. 

7th.  That  a  claim  of  the  fugitive  from  the 
person  harboring  or  concealing  him  need  not 
precede  or  accompany  the  notice. 

8th.  That  any  overt  act,  so  marked  in  its 
character  as  to  show  an  intention  to  elude  the 
vigilance  of  the  master  or  his  agent,  and  which 
if  calculated  to  attain  such  an  object,  is  a  har- 
boring of  the  fugitive  within  the  statute. 

9th.  That  the  first  and  second  counts  contain 
the  necessary  averments,  that  Andrew,  the  col- 
ored  maa,  escaped  from  the  State  of  Kentucky 
Mtto  ibm  SUte  of  Ohio. 


10th.  That  said  coimts  contain  the  necetsarj 
averments  of  notice  that  said  Andrew  was  a 
fugitive  from  labor  within  the  description  of 
the  act  of  Congress. 

11th.  That  the  averments  in  said  counta, 
that  the  defendant  harbored  said  Andrew,  are 
sufiicient. 

12th.  That  said  counts  are  otherwise  suffi- 
cient. 

I3th.  That  the  Act  of  Congress  approved 
February  I2th,  1793,  is  not  repugnant  to  tha 
Constitution  of  the  United  States.    And, 

Last.  That  the  said  act  is  not  repugnant  to 
the  ordinance  of  Congress  adopted  July,  1787, 
entitled,  "An  ordinance  for  the  government 
of  the  territory  of  the  United  States  northwest 
of  the  River  Ohio." 

It  is  thereupon  now  here  ordered  and  ad- 
judged by  this  court,  that  it  be  so  certified  to 
the  said  Circuit  Court  of  the  United  States  for 
the  District  of  Ohio. 


•WILLIAM  TAYLOR,  George  Taylor,  [•288 
William  Primrose,  and  Eliza,  his  Wife, 
George  Porter,  and  Elspet,  his  Wife,  William 
Rainey,  Alexander  Rainey,  and  Elizabeth 
Rainey,  Complainants  and  Appellants, 

V. 

VINCENT  M.  BENHAM,  Administrator  de 
bonis  non,  With  the  Will  Annexed,  of  Sam- 
uel Savage,  Deceased,  Respondent  and  Ap- 
pellee. 

VINCENT   M.   BENHAM,   etc, 

V. 

GEORGE  TAYLOR,  etc 

Alabama  law — administrator  de  bonis  non  not 
responsible  for  assets  in  hands  of  deceased  as 
executor — settlement  of  executor's  account 
not  opened  after  lapse  of  twenty  years  by 
proof  of  mistake  in  computing  interest — di- 
rection in  will  to  sell  land,  powers  and  duties 
of  executor— damages  for  neglect — money  in 
executor's  hands— statute  of  limitations—de- 
vise to  alien. 

By  the  laws  of  Alabama,  an  administrator  de 
bonis  non,  with  the  will  annexed,  Is  liable  for  as- 
sets In  the  hands  of  a  former  executor. 

Where  an  executor  has  settled  what  appears  to 
be  a  final  account.  It  must  be  a  very  strons  case  of 
fraud  proved  In  such  settlement,  or  of  clear  acci- 
dent or  mistake,  to  make  It  just  to  re-open  and 
revise  the  account  after  the  lapse  of  twenty  years 
and  the  death  of  the  parties  concerned. 

Where  a  person  wno  held  land  as  trustee  di- 
rected by  his  will  that  the  whole  of  the  property 
that  he  may  die  seized  and  possessed  of,  or  ma  v  be 
In  any  wise  belonging  to  him,  should  be  sold,  the 
executors  had  power  to  sell  the  land  held  In  tt  ist, 
as  well  as  that  belon^lnR  to  the  testator  in  bis 
own    rif^ht. 

The  trustee,  by  his  will,  having  appointed  re- 
siduary legatees,  must  be  considered  as  devising 
the  trust  as  well  as  the  lands  to  these  residuary 
legatees,  who  thus  became  themselves  trustees  for 
the  original  cestui  que  trust. 

Note. — As  to  effect  of  alienage  on  title  to  real 
estate,  see  notes  to  6  L.  ed.  U.  S.  488,  28  L.  ed.  U. 
S.  984. 

Executors  and  administrators,  wh«A  personally 
liable. 

An  administrator  cannot  be  made  responsible  for 
the  loss  ol  propevtj  ol  \i\%  VTilc%li^.tft,  Q^ca«loned 
*  liy  his  not  \>tVnaVn«  luW.  ^o&XW  \^  kcX  <A  \AtcvV\»:> 
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The  power  In  the  executors  to  sell  was  a  power 
•oopled  with  a  trust 

It  might  also  he  considered  as  a  power  coupled 
with  an  interest. 

The  distinction  between  these  powers  adverted 
to. 

In  order  to  avoid  an  escheat,  and  carry  out  the 
wlahes  ot  the  testator,  a  court  ot  equity  will,  it 
necessary,  consider  land  as  money,  wiiere  a  testa- 
tor, who  Is  a  trustee,  has  directed  the  land  to  be 
•old.  and  will  direct  the  proceeds  to  he  given  to 
the  cestui  que  trust. 

Whether  the  executor  had  a  power  to  sell 
coupled  with  a  trust,  or  a  power  coupled  with  an 
Interest,  the  residuary  legatees  took  hy  devise  and 
not  by  descent,  althouf^h  they  were  supposed  to 
be  also  the  cestuis  que  trust. 

If.  therefore,  they  were  aliens,  the  land  did  not 
escheat  on  the  death  of  the  trustee,  because  land 
taken  by  devise  does  not  escheat  until  office  found, 
although  land  cast  by  descent  does. 

The  testator,  who  held  the  lands  as  trustee,  hav- 
ing died  in  South  Carolina,  the  executor  took  out 
letters  testamentary  in  that  State,  sold  the  lands 
which  were  in  Kentucky,  and  then  removed  his 
residence  to  Alabama.  He  can  be  sued  in  Ala- 
bama for  the  proceeds  of  the  lands,  because  his 
transactions  In  reference  to  them  were  not  neces- 
sarily connected  with  the  settlement  of  the  estate 
under  his  letters  testamentary. 

Having  sold  the  lands  ond  received  the  consid- 
eration, ne  must  be  responsible  to  the  residuary 
legatees. 

An  objection  that  onlv  one  executor  sold  (there 
having  ori^nally  been  four)  cannot  be  sustained. 
Where  a  power  is  coupled  with  a  trust,  it  is  only 
necessary  to  show  such  a  case,  as  may,  in  a  court 
of  equity,  make  an  agent  or  trustee  liable  to  those 
for  whom  he  acts.  As  much  strictness  is  not  re- 
quired as  there  would  be  if  the  power  to  sell  were 
a  naked  one,  and  not  coupled  with  an  interest  or 
trust. 

A  power  to  sell,  coupled  either  with  an  Interest 
or  trust,  survives  to  tne  surviving  executor.  So, 
aloo.  if  all  the  trustees  or  executors  in  such  case 
decline  to  act,  except  one. 

When  a  sale  Is  made  under  a  will,  the  omission 
to  record  the  will  does  not  vitiate  the  sale,  unless 
recording  Is  made  necessary  by  a  local  statute. 

The  land  being  In  fact  sold  by  the  executor, 
elairoin^  a  right  to  do  so  under  the  will,  and  the 
purchase  money  being  received  by  him,  he  Is  re- 
sponsible to  the  cestuis  que  trust  for  the  money 
thus  received.  The  reception  of  an  additional  sum. 
as  purchase  money,  by  them,  with  a  reservation  of 
the  right  to  sue  the  executor.  Is  not  an  avoid- 
ance of  the  first  sale  by  the  executor. 

But  the  executor  is  not  responsible  for  more 
money  than  he  received,  with  interest^  unless  in 
ease  of  very  supine  negll2:ence  or  willful  default. 
A  claim  for  damages  would  also  be  subject  to  the 
opprntion  of  the  statute  of  limitations. 
234«]  •If  the  executor  himself  did  not  set  up 
a  claim,  as  an  offset,  for  his  personal  expenses, 
his  representative  cannot  do  It,  under  the  circum- 
stances of  this  case. 

The  cestuis  que  trust  residing  In  a  foreign  coun- 
try, the  statute  of  limitations  did  not  begin  to  run 
until  a  demand  was  made  upon  the  executor  for 
the  money.     His  retaining  it  during  that  time  is 


no  evidence  that  he  did  not  intend  to  account  for 
It. 

Although  the  bill  made  no  distinction  between 
the  two  characters  In  which  the  executor  acted* 
namely,  as  executor  proper,  and  as  executor  hav- 
ing a  power  coupled  with  a  trust,  yet  as  no  ob- 
jection was  taken  In  the  court  below  upon  this 
ground,  this  court  does  not  think  that  an  amend- 
ment Is  imperatively  necessary.  The  material 
facts  are  alleged  upon  which  the  claim  rests. 

THESE  cases  were  twice  before  partially 
brought  to  the  notice  of  the  court,  and  are 
reported  in  1  How.  282,  and  2  How.  395. 

They  were  cross  appeals  from  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Alabama,  sitting  as  a  court  of 
equity. 

The  bill  was  originally  filed  by  Samuel  Tay- 
lor, the  father  of  William,  George,  Eliza,  and 
Elspet,  together  with  his  nephews,  William 
Rainey,  Alexander  Rainey,  and  his  niece,  Eliz- 
abeth Rainey,  against  George  M.  Savage,  exec- 
utor of  Samuel  Savage,  deceased.  The  object 
of  the  bill  was  to  hold  the  estate  of  Samuel 
Savage  responsible  for  certain  moneys  which, 
it  was  alleged,  he  had  received  during  his  life- 
time, in  his  capacity  of  executor  of  William  P. 
Taylor,  a  citizen  of  the  State  of  South  Caro- 
lina, and  also  for  his  alleged  neglect  of  lands 
in  Kentucky,  by  which  they  were  lost. 

The  record  was  very  voluminous,  as  a  great 
mass  of  evidence  was  filed  in  the  court  below, 
all  of  which  was  brought  up  to  this  court. 

The  claim  divided  itself  into  two  distinct 
branches,  one  arising  from  transactions  in 
South  Carolina,  where  William  F.  Taylor,  the 
testator,  died,  and  where  letters  testamentary 
were  taken  out  by  Samuel  Savage;  and  the 
other  from  transactions  in  the  State  of  Ken- 
tucky. Each  of  these  branches  will  be  stated 
separately. 

William  F.  Taylor  resided  in  South  Carolina, 
where  he  had  been  naturalized  in  1796.  Sav- 
age lived  with  him  for  some  time,  and  after- 
wards continued  to  reside  in  the  vicinity.  In 
1811,  Taylor  died,  leaving  a  will,  which  was 
admitted  to  probate  on  the  11th  of  August, 
1811. 

At  the  time  of  his  death,  the  brother  and  sis- 
ter of  the  testator,  namely,  Samuel  Taylor  and 
Mary  Taylor,  were  both  alive,  married,  and 
had  issue.  Their  children  ultimately  became 
parties  to  this  suit,  and  their  names  are  In  the 
title  of  the  case.  Samuel  Taylor  had  two  sona, 
namely,  William  and  George,  and  two  daugh- 


tiona  opi>osed  a  bar  to  recovery,  unless  he  acted  in 
bad  faith,  was  guilty  of  fraud,  wilful  default  or 
gross  negligence.    Thomas  v.  White,  8  Lltt.  177. 

Kxecutor's  estate  made  liable  for  the  value  of 
the  estate  of  testator,  sold  by  him  without  au- 
thority ;  and  also  made  liable  for  the  securities 
which  might  prove  defective.  Smith  v.  Ex'rs  of 
Bmitb,    1    Desaus,   804. 

An  executor  is  not  liable  for  the  acts  or  omis- 
sions of  the  msster,  In  not  taking  securities,  or 
eoUectlng  the  funds,  where  the  master  has  been 
ordered  to  sell  the  estate,  collect  the  money  and 
pay  over  to  the  executor.  Thompson  ▼.  Wagner, 
t  Desana.  94. 

Executor  made  liable  for  gross  neglect.  In  not  re- 
eorering  a  debt,  where  the  party  became  insol- 
rent.    Wltherspoon  v.  M*Calla,  3  Desaus.  240. 

An  administrator,  paying  debts  out  of  the  orig- 
inal order  or  proportion,  is  liable  to  creditors,  and 
he  la  not  allowed  to  retain,  for  debts  due  to  him- 
self, more  than  his  proportion.  Lenoir  v.  Winn, 
4    Deaans.   66. 

An  executor,  selling  on  a  credit  the  personal  es- 
tate of  the  deceased,  and  not  taking  personal  se- 
curity from  the  purchaser,  as  presvribea  by  the  or- 
der ot  the  court  ol  ordinary,   ig  liable   tor   the  i 
13  Jj,  eO^ 


debt,  in  case  of  the  insolvency  of  the  purchaser; 
but  such  insolvency  must  be  established,  before  the 
executor's  estate  Is  made  absolutely  liable.  Stukes 
V.    Collins,  4   Desaua.   207. 

An  executor  or  trustee  cannot  purchase  the 
trust  property  from  his  co-executor  or  trustee 
without  being  liable  for  the  profits  arising  from  the 
property  purchased.     Case  v.  Abeel,  1  Paige,  898. 

An  executor,  having  given  his  own  note  for  a 
debt  due  by  the  estate,  does  not  exempt  the  estate 
from  the  liability;  and  he  may  be  sued  in  equity 
as  executor  for  it.  Donglaa  y.  Fraser,  2  McCord's 
Ch.  111. 

If  the  administrator,  on  the  sale  of  his  intes- 
tate's property,  take  any  other  security  than  that 
required  by  the  terms  of  the  order  for  sale,  be  be- 
comes personally  responsible;  and  if  a  loss  ensue, 
it  must  fall  upon  him.  Peay  v.  Fleming,  2  Hill, 
08 

if  an  administrator  sells  leasehold  property,  and 
takes  the  notes  of  the  purchaser,  without  other 
security,  the  administrator  is  liable  to  the  next  ot 
klu,  for  the  amount  not  paid  by  the  purchaser, 
who  has  become  insolvent.  King  v.  King,  8 
Johns.  Ch.  552. 

The  estate  el  a  deceased  «&«c\iXot,  it\i^  ^\).\A\Ti^ 


Sonnn  Conr  of  m  Oirro  SrAna 
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trra,  n^inelT,  Elim,  who  Intennarripit  «tth 
Willluu  PrTmrMe,  uid  Eln)t.'t,  wbu  intermar- 
ried with  Oeorge  Porter.  Mary  Tajlor  inter- 
m*rtied  with  Wllliain  Rainey,  and  her  liau« 
w«n  two  «ODB  and  a  daushter,  Doinely,  Wll- 
ttun,  Alwnnder,  and  Elizaoeth. 

The  fint  laction  of  William  F.  Tarlor>B  wl)l 
wu  u  follows,  nainely: 

ISft*]  "'Firtt.  I  do  heraby  order,  will,  and 
direct,  that  [on]  the  flrgt  day  of  January,  drat 
ftfter  inj  deeeaae,  or  as  near  that  day  as  can 
CODTMilently  lie,  that  the  whole  □(  the  property 
that  I  may  die  Beiied  and  poMeeaed  of,  or  may 
In  any  wiae  Iwlong  to  me,  be  lold  on  the  fol- 
lowing termi  and  conditions,  that  ia  to  eay:  All 
the  penooal  property  on  a  credit  of  twelre 
montna  from  tne  day  of  lale,  purchasera  giving 
note*  of  hand  or  bonda,  with  aecuritv,  to  the 
aatlaf action  of  my  executor*;  and  all  landed  or 
real  property  belonging,  or  in  any  wise  apper- 
taining to  me,  shall  be  sold  on  a  credit  of  one. 


Ihe  date,  wlth''aecurities  to  tha"aatlafacti 
my  executors,  and,  moreover,  a  mortgage  on 
tlie  premises." 

The  aecond  section  gave  a  legacy  to  his  negro 
woman  Sylvia. 

^la  third  and  fourth  sections  also  be- 
queathed legacies  to  particular  Individuals. 

The  fifth  and  sixth  sections  were  as  follows: 

"Fifthly.  I  do  hereby  will,  order,  ^va, 
grant,  and  devise  all  the  remainder  or  residue 
of  my  estate  which  shall  be  remaining,  after 

Eying  the  before  mentioned  legacies,  to  my 
u\r  beloved  brother,  Samuel  Taylor,  of  the 
parish  of  Drumblait  and  shire  of  Aberdeen,  in 
Beotland,  and  to  my  beloved  sister,  Mary  Tay- 
lor, of  the  same  place,  share  and  share  alike, 
provided  they  ahall  both  be  alive  at  the  time  of 
my  decease,  and  have  ieiue,  which  issue,  after 
their  respective  deaths,  ahall  share  the  same 
■qualtj;  cut  If  either  the  said  Samuel  Taylor  or 
MUdMaiy  Taylor  shall  die  without  issue,  then  the 
■urrlvor,  or,  If  both  shall  be  dead,  the  issue  of 
the  said  Samuel  Taylor,  or  Mary  Taylor,  which- 
•oever  shall  leave  tne  same,  shall  be  entitled  to 
the  whole  of  the  said  remainder  or  residue  of 
my  said  estate,  share  and  share  alike. 

"And  sixthly  and  lastly.  T  do  hereby  nomi- 
Bate,  constitute,  and  appoint  my  friends,  Samuel 
Savage,  Esquire,  of  the  district  of  Abiievllle 
and  SUte  of  Bouth  Carolina;   Patrick  McDow- 


ell, of  the  city  of  Savannah  and  State  9f 
Georgia,  merchant,  Duncan  Matheson  and 
William  Rosa,  of  the  city  of  Augusta  and  State 
of  Georgia,  merchants,  executors  of  this  my 
last  win  and  testament;  hereby  revoking  and 
making  void  all  former  wills  and  testament*, 
at  any  time  by  me  heretofore  made,  and  da 
declare  this  to  be  my  last  will  and  testament." 

The  executors  alt  qualified  as  such.  No  bond 
was  given,  as  neither  the  laws  of  the  State  dot 
the  practice  of  the  court  required  a  bond  from 
an  executor  under  a  will.  This  narrative  will 
treat, 

1st.  Of  the  transactions  in  South  Carolina 
where  all  the  executors  acted. 

2d.  Of  the  Kentuclcj  lands,  where  Savage 
acted  alone. 

1.  With  respect  to  what  was  done  in  South 
Carolina. 

On  the  30th  of  Sept«mber,  1811,  an  Invsntory 
and  appraisement  were  made  of  the  goods  and 
chattels  of  the  deceased.  But  as  the  amount 
'was  not  added  up,  it  cannot  properly  ['SSI 
be  stated;  and  on  the  ISth  of  January,  IBIZ,  an 
additional  inventory  and  appraisement  wera 
made,  which  latter  amounted  to  (806.12.  A 
list  of  notes  and  accounts  due  to  the  estate  waa 
also  handed  in  by  Savage,  as  one  of  the  execu- 
tors. Roes  also  Bled  a  list  of  notes,  bonds,  and 
open  accounts  belonging  to  the  estate,  in  hia 
poasesalon. 

In  January,  1812,  the  four  executors  mads 
aales  of  the  real  and  personal  property,  amount- 
ing to  924,011.46,  and  returned  a  Hat  thereof  to 
the  Court  of  Ordinary.  The  law  at  that  time 
did  not  require  an  account  of  aales  to  be  re- 
corded. After  this,  McDowell  did  not  appear, 
by  the  record,  to  have  any  further  participation 
In  the  settlement  of  the  estate. 

Savage,  Matheson,  and  Ross,  each  filed  sep- 
arate accounts.  Those  of  Matheson  and  Rosa 
will  be  disposed  of  before  taking  up  thoie  of 

Matheson  filed  but  one  account,  namely,  oa 
the  30th  March,  1813,  by  which  a  balance  woa 
due  to  the  executor  of  ^1.76. 

Roas  filed  three  accounts,  namely: 

1813,  March  30th.     Balance  due   the 

esUte,    W.0.14  80 

1814,  April    4th.      Balance    due    the 

esUte,    HflOa  as 

1816,    April    4th.      Balance    due    the 

palate.    8,299  77 


IH  so  Incurrsd,      Doud 


Jndnaents  for  debta  due  to  bli 
and^  afterwards  gnT*  credit  lo 
were  perfectlr  aolvent  during  hi 
eaoie  inaolvent  after  hli  deaili,  i 
to  the  ientee  for  the  ' 
Banders,  Harp.   Eq.   2Tt. 

An  execator  named  In  a  wilt,  and  who 
qoallAed  aa  each,  but  who  took  poueaslon  o 
part  of  tlie  peisona]  properir  of  tbe  teststa 
held,  b7  these  acta,  to  nave  elected  to  act 
execator.  and  wu  cbaigeable  ss  executor. 
Hone  T.  Fonda,  B  Jobos.  Ch.  403. 

Administrator  In  the  third  degree,  cam 
called  to  an  aeconnt  tor  the  ealitc  of  tbe  a 
testate,  without  proof  that  It.  In  fact,  came 
banda.       Barbour  t.  Bobertaoni  1   LltC.  116. 

It  an  executor  Buffers  the  famllj  of  bis  ti 
to  take  poMCSalon  of  tbe  property,  and  to  t 

any  part  mipToperlj  to  their —   ■"  ■ 

br  It,  ther  betnt  recarded  • 
V.  Wright  2  UeCorl   Ch.  Idd. 

An  executor  la  not  to  he  cbarECd  wlcb  the  debts 
doe  to  the  estate  of  hla  testator,  m  the  time  when 

_. —    .. ...^    ^i  ^jj   ^   y^   jjm,   fiJuA    he 


e,    sctuaUr  received  Ibem  :  except  auch  debt*  aa 
"    l??j,  t'  '''!n?3"'*^Ti"  '°'B™P*''  conduct.      C 

.   — nduct  of  the  admlnistra 

xlit   aa   to   t' 


UDcertalntr 


to  his    a  BIc! 


fiS* 


— he    prgauini.-    —     

-irsckeabrldKa  v.  Holland,  2  Blaekt.  8TT. 

Eiecntora  de  aon  tort  are  onlr  chargeable  with 

aaseta  which  come  to  their  banda;  thej  tasir  do 

neht,  B(  lawful  eiecuton  have,  to  reduce  tbe  oCh- 

«  BHete.  snd.  therefore,  are  not  liable  tor  not  r» 

IE  and  Baminlsterlog  them.     Kinard  v.  ^ouna. 

:hardsaD'a  Eq.  It.  -At. 

I  or  admtnlatrator  brlnsa  a  aiilt  In 


Bo-swO.  t. 


1847 


Tatlob  Br  al.  ▼.  BEifBAif,  Adu*b.    BofBAU  ?.  Tatlob  Br  AL 


Bom  doM  not  appsar  to  have  filed  any  fiir- 
Umt  •eeounts,  and  what  became  of  this  balance 
the  reeofd  does  not  show.  Tt  does  not  appear 
to  have  been  paid  over  to  Savage;  but  the  com- 
plainants, in  their  bill,  disavowed  all  claim 
against  Roes. 

Savage  filed  ten  accounts,  one  in  each  year 
till  1818.  April  22. 

nt  last  mentioned  account  was  as  follows: 

Dr.    The  Estate  of  Wm.  F.  Taylor,  de-    Cr. 
ceased,  with  Samuel  Savage^  Ex- 
ecutor. 
1818. 
llareh  11,  V    To  cash  paid  ordi- 
nary,           I    1  75 

V  To  cash  paid  Butler 

&  Brooks, 23  82% 

V  To  cash  paid  Butler 

&  Hammond,  ....         16  00 

14,  V    To  cash  paid  James 

Day,  2  60 

To  expenses  to  Edge- 
field Court-house, 
and  to  Augusta,  25  25 

t2;  V  To  cash  paid  M. 
Mims,  clerk,  etc., 
for  cost, 17  18% 

V  To   cash    paid    the 

clerk,   1  56V4 


My  commissions  on 

$10,803.42Vi,     at 

2V4,    

My  commissions  on 

$87.87%,    


87  87% 

250  82 
2  18 
$340  87% 


*March22,  V    Gash  paid  the  or- 
dinary,   I         1  18% 

Expenses  at  Edge- 
field Oourt-house,  5  00 

April    22,  V    Cash     paid     Adam 

Hutchinson,  at- 
torney for  the 
parties  interested,    10,037  36% 


1818. 
March  14, 


$10,043  55 


By  balance  due  the 
estate,  as  per  last 
return,  $  9,066  07% 

By  cash  received 
of  adm'rL.  Ham- 
mond,           180  00 

By  cash  reoelvedof 
adm'r  Wm.  Hall, 
it  being  the  bal- 
ance of  his  bond 
and  interest,  after 
deducting  $200, 
under  a  compro- 
mise of  a  land 
case,  246  45 


Dednet  Mnt   from 
the  other  side, 


$10,803  42% 

840  87% 

$10,043  55 


/#  J2k 


Amoant  imFMaced,    $10,043  65 


I 


The  account  current,  received  in  the  ordina- 
ry's ofiice  on  the  oath  of  Samuel  Savage,  ex- 
ecutor, the  22d  April,  1818,  and  find  vouchers 
for  every  item  marked  with  the  letter  V  on  the 
left  band  margin.  J  no.  Sim  kins,  0.  E.  D. 

At  the  time  of  filing  this  account,  there  was 
filed  also  the  following  receipt: 

''Received  of  Samuel  Savage,  executor  of  the 
estate  of  Wm.  F.  Taylor,  deceased,  the  sum  of 
ten  thousand  and  thirty-seven  dollars  and  thirty- 
six  and  one  quarter  cents,  in  full  of  his  actings 
and  doings  on  the  said  estate  up  to  this  date,  as 
per  his  account  current  this  day  rendered  to  the 
ordinary  of  Edgefield  district.  I  say,  received 
by  me  this  twenty-second  of  April,  Anno 
Domini  1818. 

"Samuel  Taylor, 
"William  Raincy,  and 
"Mary  Rainey,  his  wife. 
"Per  Adam  Hutchison, 

"Their  Attorney." 

These  accounts  of  Savsge  have  been  stated 
together,  in  order  not  to  make  a  break  in  the 
narrative.  It  will  be  necessary  now  to  go  back 
in  the  order  of  time. 

On  the  14th  of  February,  1815,  Savage  sp- 
plied,  by  petition,  to  one  of  the  judges  of  the 
Court  of  Equity  in  South  Carolina  for  author- 
ity to  loan  out  the  funds  of  the  estate,  praying 
the  court  to  make  such  order  as  might  seem 
equitable  and  just.  Whereupon  the  court 
'passed  an  order  that  the  petitioner  [*288 
should  lend  out  the  money  on  a  credit  of 
twelve  months,  on  such  good  security  as  he 
might  approve  of. 

At  some  time  in  the  year  1815,  Samuel  Tay- 
lor came  to  the  United  States. 

On  the  0th  of  February,  1810,  he  executed 
the  following  paper: 
"Georgia,  City  of  Augusta. 

"Whereas,  Samuel  Savage,  one  of  the  ex- 
ecutors of  the  last  will  and  testament  of  Wil- 
liam F.  Taylor,  late  of  Edgefield  district.  South 
Carolina,  deceased,  and  Samuel  Taylor,  brother 
of  the  said  William  F.  Taylor,  deceased,  for  him- 
self, and  in  behalf  of  his  sister,  Mary  Rainey, 
and  her  husband  William  Rainey,  of  Scotland, 
being  desirous  of  adjusting  the  affairs  of  said 
estate,  so  far  at  hare  oome  to  the  hands  of  the 
said  Samuel  Savage,  consent  and  agree  that  the 
said  executor  shall  pay  over  to  the  said  Samuel 
Taylor,  at  this  time,  as  much  money  as  he  can 
spare,  and  on  or  before  the  first  of  April  ensu- 
ing, to  pay  over  all  the  money  that  may  be  col- 
lected on  account  of  said  estate.  The  said 
Samuel  Taylor,  for  himself,  and  in  behalf  of 
his  said  sister  Mary  and  her  said  husband,  doth 
hereby  consent  and  agree,  on  receiving  from 
the  said  executor  all  uie  moneys  that  can  be 
collected  by  tne  first  of  April  next,  to  allow  the 
said  executor  two  ^ears  from  this  time  to  close 
the  remaining  business  of  said  estate;  and  for 
the  money  hereto  deposited  in  the  Bank  of 
Augusta,  and  which  has  since  been  put  out  at 
interest,  no  interest  will  be  required  of  the  said 
executor  for  said  money  during  the  time  the 
same  remained  in  bank;  and  [on]  all  moneys 
which  may  be  collected  hereafter  by  the  said 
executor,  no  interest  will  be  required,  provided 
the  same  shall  be  paid  over  to  the  said  Samuel 
Taylor,  or  his  lawful  agent,  in  a  reasonable 
time  after  i\M  «ame  %Yisa\  Yisln^  \i^^  «)(^%R\Mi» 
The  said  ULeouUir  baOi  ^tmiiavnk  \a  tm&> 
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pfomiie  all  doubtful  claims  or  debts  due  to  tbe 
Mid  William  F.  Tajrlor  in  bis  lifetime,  or  anj 
litigated  cases  relatmg  to  tbe  recovery  of  lands 
in  Soutb  Carolina. 

''Given  imder  my  band,  tbis  9tb  of  February, 
1816. 

"Samuel  Taylor, 
"For  bimself,  and  for  my  sister, 
"Mary  Rainey,  and 
"William  Rainey,  ber  busband. 
'Test:   Nicbolas  Ware." 

On  tbe  day  of  tbe  execution  of  tbe  above, 
namely,  tbe  Otb  of  February,  1816,  Savage 
paid  to  Taylor  $5,300,  and  on  tbe  26tb  of  March 
following,  tbe  further  sum  of  $4,700,  both  of 
which  are  entered  in  tbe  account  settled  on  the 
8d  of  February,  1817,  with  the  Court  of  Ordi- 
nary. 

On  the  2d  of  April,  1816,  Samuel  Taylor,  execu- 
9S9*]  ted  a  power  of  ^attorney  to  Adam  Hutch- 
inson and  Peter  Bennock,  or  either  of  them,  au- 
thorizing them  to  receive  on  behalf  of  his  sis- 
ter, Mary  Rainey,  and  her  husband,  William 
Rainey;  all  sums  of  money  which  were,  are,  or 
may  become  due  and  owing  to  tbe  estate  of  the 
late  William  F.  Taylor,  and  to  sue  for  or  prose- 
eute  all  actions  necessary  for  the  recovery  of  a 
real  estate  in  the  State  of  Kentucky  belonging 
to  him,  tbe  said  Taylor,  and  his  sister. 

On  the  26tb  of  September,  1817,  Savage  ad- 
dressed a  letter  to  Taylor,  representing  that 
there  was  great  difficulty  in  collecting  money 
due  to  tbe  estate,  bis  anxiety  to  bring  the  mat- 
ter to  a  settlement,  that  during  the  winter  he 
would  be  able  to  pay  three  or  four  thousand 
dollars,  but  that  ne  must  advance  it  out  of 
money  arising  from  the  sale  of  a  tract  of  land 
of  his  own,  etc.,  etc.,  etc. 

On  the  22d  of  April,  1818,  Savage  paid  to 
Hutchinson  tbe  sum  of  $10,037.36,  as  already 
mentioned. 

In  1818,  Savage  went  to  Kentucky,  and  we 
pass  on  to  the  other  branch  of  the  complain- 
ants' claim,  namely, 

2.  Transactions   respecting  Kentucky   lands. 

In  order  to  understand  the  position  of  Wil- 
liam Forbes  Taylor,  tbe  testator,  with  regard  to 
these  lands,  it  will  be  necessary  to  recur  to  tbe 
original  and  subsequent  titles. 

On  tbe  25tb  of  May,  1786,  Patrick  Henr^, 
Governor  of  Virginia,  in  consideration  of  six 
land  office  treasury  warrants,  as  well  as  by  virtue 
and  in  consideration  of  a  military  warrant  under 
tbe  King  of  Great  Britain's  proclamation  of 
1763,  granted  to  Daniel  Broadbead,  Jimior,  a 
tract  of  land  containing  four  thousand  four 
hundred  acres,  beginning,  etc.,  etc.,  etc. 

On  the  30th  of  September,  1786,  Broadbead 
eonveyed  tbe  land  to  William  Forbes,  of  the 
dty  of  Philadelphia,  in  consideration  of  tbe 
■nm  of    £183,  Pennsylvania  currency. 

On  tbe  19tb  of  February,  1794,  Forbes  con- 
Teyed  tbe  land  to  John  Phillips,  for  tbe  con- 
dderation  of  £37  10s. 

On  tbe  3d  of  June,  1802,  John  Phillips  con- 
Teyed  the  same  land  to  Mary  Forbes,  widow 
and  administratrix  of  William  Forbes,  deceased, 
in  trust  for  the  right  heir  or  heirs  of  the  above 
named  William  Forbes.  The  consideration  was 
ooe  dollar. 

On  thB  17tb  of  September,  1805,  Mary  Forbes, 

widow  mnd  admiiustratrix,  conveyed  the  land 

^  wmimw  Forbes  Taylor,  of  South  Carolina, 


in  trust  for  tbe  right  heir  of  William  Forbes, 
deceased.    Tbe  consideration  was  one  dollar. 

In  1808  Taylor  went  to  Kentucky  and  caused 
about  thirty  ejectments  to  be  brought  against 
the  occupants  of  the  land. 

In  1811  William  F.  Taylor  died. 

On  the  14tb  of  September,  1815,  Mary  Tmy- 
lor,  otherwise  Rainey,  and  her  husband  Wu- 
liam  Rainey,  executed  a  power  of  attorney  to 
Patrick  McDowell  and  Samuel  Taylor,  author- 
izing them  to  sue  for,  ftc.,  all  houses  and  lands 
which  belonged  to  William  ^Forbes.  [*240 
The  Dower  contained  the  recital  of  a  pedigree, 
by  which  Marv  Taylor  claimed  to  be  tlw  niece 
and  one  of  the  heirs  of  William  Forbes,  de- 
ceased, and  of  his  intestate  son,  Nathaniel 
Forbes. 

In  1818  Samuel  Savage,  the  executor  of  Tay- 
lor, went  to  Kentucky,  and  whilst  there  exe- 
cuted two  deeds,  one  to  Alexander  McDonald 
and  others,  and  one  to  Zachariah  Peters  and 
others,  for  portions  of  the  land  in  question. 
The  sums  which  he  is  stated  in  the  deeds  to 
have  received  are  $800  in  one  case,  and  $1,318 
in  the  other. 

In  1818  Savage  removed  from  South  Caro- 
lina to  Tennessee,  and  afterwards  to  Alabama. 

In  1836  William  Primrose,  who  had  married 
Elixa  Taylor,  the  daughter  of  Samuel  Taylor, 
went  to  Kentucky,  and  made  a  compromise 
with  many  of  the  settlers  on  the  land. 

In  June,  1837,  Primrose  visited  Savage  in 
Alabama  and  inquired  what  had  become  of  the 
Kentucky  lands,  to  which  Savage  replied  that 
they  had  never  been  sold;  but  upon  the  pro- 
duction of  the  two  deeds  above  mentioned,  ad- 
mitted that  he  had  executed  them,  but  denied 
that  he  ever  received  any  money  for  them. 

In  December,  1837,  Savage  died,  and  George 
M.  Savage  became  his  executor. 

On  the  1st  September,  1838,  the  bill  in  this 
case  was  filed  by  Samuel  Taylor,  William 
Rainey,  Alexander  Rainey,  and  Elizabeth 
Rainey  (all  of  whom  were  aliens,  residing  in 
Scotland),  against  George  M.  Savage,  the  ex- 
ecutor of  Samuel  Savage,  deceased. 

The  bill  states  that  William  F.  Taylor,  who 
was  a  native  of  Scotland,  but  a  naturalized  citi- 
zen of  the  United  States,  died  in  the  Edgefield 
district,  in  South  Carolina,  about  the  year  1811, 
having  first  made  his  last  will,  which  was  duly 
proved  and  admitted  to  record  before  the  Court 
of  Ordinary  in  the  Edgefield  district,  on  the 
nth  day  of  August,  1811,  and  appointed  Pat- 
rick McDowell,  Duncan  Matheson,  William 
Ross,  and  Samuel  Savage  his  executors,  who, 
on  the  said  11th  August,  1811,  were  duly  quali- 
fied as  such,  and  took  upon  themselves  the 
trust  reposed  in  them. 

By  the  provisions  of  the  will,  the  bill  further 
states,  after  the  payment  of  sundry  legacies,  all 
of  which  it  is  suggested  were  paid,  the  testator 
gave,  granted,  and  devised  all  the  remainder  or 
residue  of  his  estate,  remaining  after  the  pay- 
ment of  said  legacies,  to  his  brother,  Samuel 
Taylor,  of  the  parish  of  Drumblait,  and  shire 
of  Aberdeen,  in  Scotland,  and  to  his  sister, 
Mary  Taylor,  of  the  same  place,  share  and, 
share  alike;  provided,  that  both  of  them  were 
alive  at  the  time  of  the  testator's  death,  and 
have  issue,  which  issue,  after  tbe  respective 
deaths  of  bis  brother  and  sister,  were  to  share 
tbe  same  eq^aaW;; ;  "WX.  \1  «\l\i«i  ^l  VXi^\&.  iSsv^nM 
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die  without  iisue,  then  the  survivor,  or,  if  both 
should  be  dead,  the  issue  of  said  Samuel  and 
Mary,  were  to  be  entitled  to  the  whole  of  ths 
remainder  or  residue  of  said  estate,  share  and 
share  alike. 

241*]  *The  bill  further  states  that  the  resid* 
uary  legatees  were  alive  at  the  time  of  the  tes< 
ta tor's  death;  that  they  were  both  legally  mar- 
ried, and  respectively  had  issue;  that  the  sister, 
Mary  Taylor,  is  dead,  and  that  the  complain- 
ants, William,  Alexander,  and  Elizabeth  Rai- 
ney,  are  her  issue. 

The  bill  further  states  that  the  executors  ex- 
ecuted their  trusts  severally ;  that  Matheson  and 
Ross  departed  this  life,  the  first  in  1812,  and 
the  last  in  1816;  that  the  principal  i>art  of  the 
business  appertaining  to  the  estate  in  Georgia 
was  under  the  management  of  McDowell,  and 
that  in  South  Carolina  under  that  of  Savage; 
that  Matheson  and  Ross  fully  settled  their  ac- 
counts in  their  lifetime,  and  that  the  balances 
due  from  them  have  been  fully  paid  to  the 
complainants. 

The  bill  further  states  that  the  bulk  of  the 
testator's  estate  was  in  South  Carolina,  and  was 
managed,  as  before  mentioned,  by  Savage,  and 
that  an  amount  of  property  belonging  to  the  es- 
tate, equal  in  value  to  $100,000,  went  into 
Savage's  hands,  of  which  the  sum  of  fiftv  thou- 
sand dollars  has  never  been  accounted  lor. 

The  bill  further  states  that,  at  the  time  of  the 
testator's  death.  Savage  was  justly  indebted  to 
him,  on  open  account,  as  stated  on  the  testator's 
books,  in  the  sum  of  $789.70,  which  was  never 
noticed  in  the  inventory  of  Savage  as  returned 
to  the  ordinary;  that  he  received,  in  cash  on 
hand  at  the  time  of  the  testator's  death,  the  sum 
of  $681.75,  of  which  no  return  was  ever  made 
by  Savage;  and  that  Savage  fraudulently  con- 
cealed his  indebtedness,  and  the  receipt  of  the 
last  mentioned  sum  of  money.  In  proof  of 
these  statements,  an  inventory  and  appraisement 
of  the  effects  of  the  testator  in  South  Carolina 
are  exhibited,  from  which,  it  is  alleged,  it  will 
appear  that  no  returns  were  made  of  the  last 
mentioned  liabilities,  and  from  which  it  will 
also  appear,  as  it  is  further  alleged,  no  retiuns 
were  made  of  debts  due  to  the  estate,  although 
a  large  amount  of  debts  due  by  bond,  note,  and 
account  came  to  Savage's  hands. 

The  complainants  charge  that  there  is  no  ac- 
count of  ssJes  returned  to  the  Court  of  Ordinary 
by  Savage;  that  a  large  quantltv  of  valuable 
land  in  South  Carolina  was  sold  by  the  execu- 
torSy  the  proceeds  of  which,  to  the  amount  of 
several  thousand  dollars,  went  into  Savage's 
hands,  and  have  never  been  accounted  for;  that 
they  have  examined  the  records  of  the  said 
Court  of  Ordinary,  and  cannot  find  that  any 
final  settlement  was  ever  made  therein  by 
Savage ;  that  only  partial  accounts  were  rendered 
by  him,  of  which  they  file  transcripts  as  ex- 
hibits, marked  from  1  to  10;  that  an  item  of 
$10,037.56,  in  exhibit  10,  which  is  alleged  to 
have  been  paid  to  the  attorney  in  fact  of  the 
complainants,  is  untrue ;  and  they  require  proof, 
not  only  of  the  payment,  but  of  the  authority 
of  Hutchinson  (the  person  to  whom  it  purports 
to  have  been  paid)  to  receive  it;  that  the  exhib- 
it 10  appears  to  be  the  last  attempt,  on  the  part 
242*]  of  *Savage,  to  render  an  account;  and 
they  charge  the  fact  to  be,  that  Savage  retained 
$3^232^2,  for  oommiBaloiu  mnd  trAveliDg  ex- 
MM  lu  ed. 


penses,  without  charging  himself  with  any  in* 
terest  on  the  amount  of  money  received  by  him, 
which  alone  would  amount  to  the  sum  of  $5,000, 
up  to  the  time  that  Savase  alleges  it  to  have 
been  paid  over  by  him  to  the  legatees;  and  that 
amount,  at  least,  with  interest  to  the  time  of 
filing  the  bill,  the  complainants  claim  as  their 
undisputed  right. 

The  complainants  further  charge,  that  In  the 
vear  1818  Savage  removed  to  Tennessee;  that, 
in  the  same  year,  he  went  to  Kentucky,  where 
the  testator  had  Unds  to  a  large  amount  and  of 
great  value;  that  he  then  fraudulently  represent- 
eid  himself  to  be  the  only  surviving  executor  of 
the  said  estate,  although  McDowell  was  still 
living;  and  that,  regardless  of  the  provisions  of 
the  will  requiring  the  lands  to  be  sold  on  a 
credit  of  one,  two,  and  three  years,  with  securi- 
ties and  a  mortgage  on  the  premises  sold.  Sav- 
age sold  for  cash  1,059  acres  of  the  land  for  the 
sum  of  $2,118;  in  proof  of  which  thev  refer  to 
exhibits  D  and  C,  which  are  copies  of  deeds  ex- 
ecuted by  Savage  to  Alexander  McDonald  and 
others,  to  Zachariah  Peters  and  others,  of 
record  in  Kentucky. 

They  charge  these  lands  to  have  been  then 
worth  eight  dollars  per  acre,  and  would  have  sold 
for  that  if  the  terms  of  the  will  had  been  com- 
plied with;  and  that  the  lands  were  worth  at 
the  time  of  filing  the  bill  forty  dollars  an  acre. 

They  fiuiher  state  that  Savage,  shortly  after 
these  sales,  removed  to  Lauderdale  Countv, 
Alabama,  where  he  resided  until  his  death, 
which  occurred  about  the  month  of  December, 
1837}  that  he  never  made  any  return  of  said 
sales,  but  fraudulently  concealed  them  from  the 
complainants;  that  Primrose,  the  attorney  In 
fact  of  the  complainants,  inquired  of  Savage, 
a  few  months  before  his  death,  if  anvthing  had 
ever  been  done  with  the  Kentucky  lands,  and 
that  he  fraudulently  answered  that  they  were 
unavailable,  and  had  never  been  sold;  which 
statement  he  continued  to  make  until  the  deeds 
were  shown  to  him,  and  he  then  acknowledged 
he  had  sold  them. 

They  further  state  that  the  quantity  of  lands 
actually  embraced  in  the  deeds  C  and  D  was  at 
least  two  hundred  acres  more  than  the  ouantity 
mentioned  therein;  that  besides  the  lands  above 
referred  to,  the  testator  had,  in  Kentucky, 
other  lands  to  the  amount  of  thirty  thousand 
acres,  more  or  less,  of  the  value  of  $500,000, 
all  of  which  could  have  been  sold  by  Savage^ 
or  by  proper  diligence  secured  to  the  estate 
that  he  neglected  to  attend  to  the  last  mentioned 
lands ;  that  after  thev  were  secured  to  the  testa- 
tor by  judgments  at  law,  bills  in  chancery  were 
filed  by  the  settlers  thereon,  in  the  Kentucky 
courts,  and  through  the  gross  nefflect  of  Savage^ 
decrees  were  permitted  to  go  in  their  favor,  sod 
the  lands  were  lost. 

They  f  lurther  state  that  George  M.  Savage  had 
become  the  personal  representative  of  Samuel 
Savage,  and  they  make  him  a  defendant  to  the 
bill. 

•Finally.  They  pray  for  an  account,  [*24S 
and  that  the  defendant,  the  executor,  be  de> 
creed  to  pay  the  amoimt  due  from  Samuel 
Savage;  that  he  be  decreed  to  pay  either  the 
actual  value  of  the  Kentucky  lands  sold  by 
Samuel  Savage,  or  their  present  value,  with  in- 
terest; together  with  lYi«  \a\>\%  ol  \}dl%\»xl^Vm^. 
by  Samud  Savage*%  iies\it^iifi»« 
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Oblte  tMh  MArah,  18S^  OMfft  IL  SaTage, 
tta  dflf fludAiiL  filad  fct«  SBSwflra 

Tha  Muwor  dfliiitt  that  Samutl  Baraga  vn- 
dartook  tha  axeeutioii  ot  the  will  or  tha  tniits 
thareiiiy  aa  regarded  any  propertjr  or  effects 
whaterer  ot  the  testator,  or  other  duty,  beyond 
the  limlta  of  South  Oarollna.  Oa  the  eontrary, 
aa  f ar  aa  he  had  knowledge  or  beli^,  the  will 
waa  nerer  admitted  to  reoord  or  proren  in  any 
other  State  than  South  Oarolina,  nor  did  the 
azeeuton  oualify  in  any  other  State;  and  he 
azpreeely  nates,  that  they  did  not  qualify,  nor 
waa  the  will  ever  proven  or  recorded,  ia  Ken- 
tueky,  to  the  defendant's  knowledge;  nor  was 
it  the  ri^^t  or  duty  of  the  executors  to  interfere 
Irith  the  testator's  property  situated  in  any  for- 
eign Jurisdiction,  beyond  the  limits  of  South 
Out>lina,  where  the  testator  waa  domieiled  at 
tJia  time  of  his  death* 

The  answer  declines  admitting  that  Samuel 
or  Mary  Taylor,  or  either,  took  any  estate  or 
interest  ia  the  property  ot  the  testator  under  the 
will,  or  that  they  are  in  any  manner  entitled 
under  the  same.  On  the  contrary,  he  chargeR 
that  the  bequests  in  the  will  are  void,  and  vest 
BO  interest  or  estate  either  in  the  said  Samuel  or 
Mary,  either  as  legatees  or  otherwise,  or  in  the 
oomplainants.  Nor  is  it  admitted  that  the 
oomplainants  are  the  next  of  kin,  having  right 
to  prosecute  this  suit;  but,  on  the  contrary,  the 
supposed  claim  of  Mary  Taylor  could  only  be 
prosecuted  throush  the  authority  of  her  per- 
sonal representauve,  legally  appointed  in  the 
eourts  of  the  United  States. 

The  defendant  further  states  that  it  is  not 
true  that  the  principal  part  of  the  business  of 
the  estate  in  South  Carolina  was  under  the 
management  of  Samuel  Savage,  exclusively; 
on  the  contrarv,  the  four  executors  jointly  exe- 
ented  and  flled  in  the  Oourt  of  Ordinary  of  the 
Xdgefleld  district  a  true  and  perfect  inventory 
of  the  estate,  together  with  an  account  of  sales 
oi  both  real  and  personal  estate,  as  appears  by 
the  exhibits  L  and  M. 

The  defendant  further  states  that  Samuel 
Savage  had  nothing  to  do  with  the  estate  in 
Geoigia;  that  the  property,  both  real  and  per- 
sonal, in  South  Carolina,  which  came  or  ought 
to  have  come  to  the  hands  of  the  said  Savase, 
waa  truly  aoeoimted  for,  as  also  appears  by 
exhibits  L  and  M,  and  the  various  settlements 
made  by  Savage  from  time  to  time  in  the  Court 
of  Ordinary,  which  are  contained  in  exhibit  N. 

The  defendant  denies  that  there  was  any 
property  or  estate,  or  other  effects  of  the  testa- 
tor, in  South  Carolina,  which  was  not  accounted 
for  in  the  said  court. 

244*]  *The  defendant  denies  that  $100,000 
of  the  testator's  estate  went  into  Savage's 
hands,  full  fifty  thousand  of  which  was  never 
accounted  for.  On  the  contrary,  tlie  before 
mentioned  records  exhibit  a  full  nnd  complete 
accotmt  of  all  property  or  cfTects  which  came 
or  ought  to  have  come  into  Savage's  hands;  all 
of  which  has  been  truly  accounted  for,  and 
paid  over  to  Samuel  and  Mary  Taylor,  or 
their  agent. 

The  defendant  denies  the  indebtedness  of 
Savage  for  the  account  of  $789.70. 

The  defendant  also  denies  the  allegation  in 
the  bill,  that  Savage  received  $681.75,  cash  on 
h/inri,  at  the  tr/ftBtor^s  dcaih. 
7' ho   defendant    slIho    denies    the    chiirgc    of 


fraudulently  concealing  the  before  mentioned 
items  of  indebtedness  from  oomplainants. 

The  defendant^  further  answering,  states 
that  the  exhibit  L  corresponds  with  exhibit  B 
in  the  oomplainanf  s  bill,  and  denies  that  no 
return  of  debts  due  to  the  estate  was  made  to 
the  oourt  by  the  executors;  on  the  contrary,  he 
avers  that  Samuel  Savage  and  Ross,  in  January 
and  February,  1812,  severallv  returned  and  filed 
in  the  said  court  an  inventory  of  the  bonds, 
notes,  accounts,  and  other  claims  due  to  the 
estate,  as  appears  by  exhibits  0  and  P  in  the 
answer,  which  include  all  that  was  due  from  all 
sources,  as  far  as  the  defendant  has  heard, 
knows,  or  believes. 

The  defendant,  further  answering,  denies 
the  allegation  in  the  bill,  that  no  account  of 
sales  was  even  returned  to  the  ordinary  by 
Samuel  Savage;  on  the  contrary,  tho  rc'cordd 
show  a  eommete  and  full  return  of  oales,  of 
both  real  and  personal  estate,  made  by  Savage 
and  the  other  executors. 

The  defendant  also  denies  that  a  lar^e  quan- 
tity of  valuable  land  in  South  Carolina  was 
sold  by  the  executors,  and  that  the  pro«x;cdH,  to 
the  amoimt  of  several  thousand  dollars,  went 
into  the  hands  of  Samuel  Savage;  on  ihe  con- 
trary, the  executors  sold  no  lands  in  South 
Carolina  but  what  are  fully  accounted  for  to 
the  said  court. 

The  defendant  insists  that  Samuel  Savage,  as 
the  executor  in  South  Carolina,  on  the  2iil 
April,  1818,  made  a  full,  fair,  and  final  settle- 
ment of  aU  his  transactions  with  said  estate  in 
the  said  Court  of  Ordinary,  in  presence  of 
Adam  Hutchinson,  the  attorney  of  the  said 
Samuel  and  Mary  Taylor;  the  accounts  of  tlu 
said  Samuel  Savage  were  then  balanced,  an  J 
the  sum  due  from  him  paid  over  in  said  court 
to  the  said  Hutchinson,  as  the  attorney  and 
agent  aforesaid,  as  will  appear  by  the  exhibit 
N;  and  also  by  a  copy  of  a  receipt  of  Samuel 
Taylor  and  William  Rainey  and  wife,  by  the 
said  Hutchinson,  as  their  attorney,  executed  in 
their  name  to  Samuel  Savage,  on  the  22d  April, 
1818,  for  the  sum  of  $10,037^6^4,  filed  as  ex- 
hibit T. 

The  defendant  denies  that  Samuel  Savage 
ever  applied  the  money  of  the  estate  to  his  pri- 
vate use. 

*The  defendant  alleges  that  the  Raid  1*24-% 
Samuel  Savage  stated  to  him  that  he  had  w^\?t 
made  any  interest  out  of  the  funds  of  the 
estate;  and  the  defendant  assorts  that  he  be- 
lieves the  statement  to  be  true. 

The  defendant  further  states  that  the  com- 
plainants can  set  up  no  claim  for  interest,  bo- 
cause,  on  the  Oth  of  February,  1818,  Samuel 
Taylor,  for  himself  and  his  sister,  the  said 
Mary  Rainey,  and  her  husband,  William 
Hainey,  executed  the  exhibit  S  to  the  said  Sam- 
uel Savage,  which  is  an  agreement,  made  under 
circumstances  mentioned  in  detail  by  the  de- 
fendant, in  substance  as  follows:  The  said 
Samuel  Taylor,  and  the  said  William  and  Mary, 
agreed  that  Samuel  Savage  should  pay  over  to 
the  said  Samuel  Taylor,  at  that  time,  as  murh 
money  as  he  could  spare,  and  in  the  ensnin;^ 
April  to  pay  over  such  other  moneys  as  might 
be  collected  on  account  of  the  eslnte;  and  the 
said  parties  nijrocd,  on  receiving  all  moneys  that 
could  bo  oolloolod  hy  tho  first  of  April  onsnin;:, 
to  aUoNV  tVie  baiOi  ^«im\xsi\^vj».N«^^^c  \.\\v>  vv^th  from 
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that  date  to  close  the  remaining  business  of  the 
estate;  that  for  the  money  theretofore  deposited 
in  the  Augusta  Bank,  no  interest  was  to  be  re- 
quired for  the  time  the  same  remained  in  bank ; 
and  that,  on  all  moneys  that  mi^ht  be  collected 
by  the  said  Samuel  Savage,  no  interest  was  to 
be  required,  provided  the  same  should  be  paid 
over  to  the  said  Samuel  Taylor,  or  his  agent, 
in  a  reasonable  time  after  it  was  collected. 

The  defendant  further  states,  that  on  the  very 
day  of  the  a^ement,  Samuel  Savage  paid  to 
Taylor,  for  himself  and  his  sister,  the  sum  of 
$5,300,  as  appears  by  Taylor's  receipt.  And 
on  the  26th  March,  1816,  he  again  paid  the 
sum  of  $4,700,  as  per  Taylor's  receipt;  that 
Samuel  Savage  proceeded  with  all  despatch  to 
close  the  remaining  business,  and  in  April, 
1818,  as  before  stated,  made  the  final  settle- 
ment of  the  estate;  all  which,  It  is  insisted,  is 
a  complete  bar  to  interest. 

The  defendant  further  states  that  Samuel 
Savage  did  not  retain  the  sum  of  $3,232.31  for 
commission  and  traveling  expenses;  but  the  ex- 
hibit N  will  show  what  he  did  retain,  which 
the  defendant  insists  was  a  reasonable  sum, 
and  came  before  the  ordinary  for  examina- 
tion. 

The  defendant  further  states  that  as  late  as 
March,  1816,  Samuel  Taylor  was  satisfied  with 
the  manner  in  which  Savage  conducted  the 
business  of  the  estate,  as  appears  by  a  copy  of 
a  letter  dated  26th  March,  1816,  exhibit  Z;  that, 
shortly  after  the  date  of  this  letter,  Taylor  left 
the  United  States,  having  first  constituted  the 
aaid  Adam  Hutchinson  the  agent  of  the  legatees 
to  supervise  the  management  of  the  estate,  and 
finally  to  settle  it,  and  receive  the  moneys.  And 
a  copy  of  the  power  of  attorney  to  Hutchinson  is 
exhibited,  O,  the  original  being  destroyed. 

From  that  time  no  further  claim  is  set  up, 
and  the  whole  business  sleeps  for  more  than 
twenty  years,  when  this  attempt  is  made  to 
overhaul  the  accounts  and  settlements  before 
the  ordinary. 
S46*]     *The    defendant,    therefore,    insists — 

1.  That  the  settlements  are  absolutely  con- 
ducive, and  that  it  is  not  competent  for  any 
other  court  to  open  and  inquire  into  the  cor- 
rectness or  regularity  of  the  proceedings  before 
the  ordinary. 

2.  That  if  not  conclusive,  they  are  prima 
facie  evidence  of  the  correctness  of  the  settle- 
ments. 

3.  Upon  the  statute  of  limitations  and  lapse 
of  time,  as  evidence  that  the  estate  has  been 
lettled,  and  all  the  moneys  paid  over. 

As  to  the  Kentucky  lands,  the  defendant 
states  he  is  informed,  and  believes,  that  the 
testator  was  not  the  owner  of  any  lands  in  that 
State  at  the  time  of  his  death,  or  since;  that  a 
suit  was  there  pending  many  years  before  his 
death  for  4,000  or  6,000  acres  of  land,  and 
prosecuted  till  the  8th  of  January,  1818,  when 
judgments  were  recovered,  etc.,  is  not  denied; 
and  the  defendant  has  been  informed  that 
Primrose,  the  pretended  agent  of  the  com- 
plainants, in  the  year  1836,  made  a  compromise 
with  tihe  tenants  in  possession  of  the  said  lands, 
by  whicA,  for  an  inconsiderable  sum,  he  agreed 
to  release  the  claims  of  the  complainants.  But  if, 
on  investigation,  it  should  be  that  the  testator 
had  title,  then  the  defendant  inaista — 

i.  That  tbMt  title,  upon  hU  de^tb,  escheated 
MM  Zu  ed. 


to  Kentucky;  and  that  if  the  lands  were  evet 
subject  to  trusts,  such  as  those  in  the  will,  th« 
same  were  lost  when  the  lands  escheated,  and 
could  not  be  enforced,  either  in  law  or  equity. 

2.  That  the  power  to  sell  being  a  naked 
power,  and  having  been  conferred  on  four  ex- 
ecutors, could  not  be  executed  by  one,  so  as  to 
convey  the  title. 

The  defendant  admits  that  Samuel  Savage,  In 
the  year  1818,  did  go  to  Kentucky,  and  that  he 
executed  the  papers  D  and  C,  exhibited  in  the 
bill;  but  he  denies  that  he  fraudulently  repre- 
sented himself  as  the  only  surviving  executor; 
and  he  also  denies  that  the  execution  of  the 
deeds  violated  the  provisions  of  the  will,  or 
that  he  had  authonty,  however  he  may  have 
thought  so  himself,  to  convey  the  lands  under 
the  will. 

The  defendant  further  insists  that  the  sales 
were  merely  void,  and  did  not  affect  the  rights 
of  the  complainants,  on  another  ground — that 
McDowell,  another  executor,  was  alive  at  the 
date  of  the  deeds,  and  did  not  join  in  the  con- 
veyance. 

The  defendant  further  denies  that  the  lands 
in  Kentucky  were  sold  for  cash,  but  for  an  in- 
considerable amount  of  property. 

And,  if  it  shall  be  matenal,  he  pleads,  as  to 
the  consideration  for  the  sale  of  those  lands, 
the  statute  of  limitation  and  lapse  of  time. 

The  defendant  admits  that  Samuel  Savage 
died  in  November,  1837,  in  Lauderdale  County, 
Alabama,  where  he  was  domiciled ;  that  the  de- 
fendant is  the  executor  of  his  will,  and  is  a 
citizen  of  Alabama. 

Finally,  the  defendant  pleads  to  the  jurisdic- 
tion of  the  court. 

On  the  3l8t  May,  1839,  the  complainants  filed 
an  amended  bill. 

*They  admit  therein,  that  the  domi-  [*247 
cil  of  the  testator  was  in  South  Carolina. 

That  his  father  and  mother  died  before  his 
death. 

That  Samuel  Taylor  was  his  only  brother, 
and  Mary  Taylor  his  only  sister. 

That  she  intermarried  with  William  Rainey, 
and  had  issue  the  three  other  complainants. 

That  the  testator  had  no  kindred  in  the  Unit- 
ed States  at  the  time  of  his  death. 

And  that  the  said  Samuel  and  Mary  were, 
at  that  time,  his  only  heirs-at-law. 

The  complainants  further  state  that  Samuel 
Taylor  visited  South  Carolina  In  1815,  for  the 
purpose  of  settling  with  the  executors;  and  that 
he  received,  in  February  and  March,  1816, 
from  Samuel  Savage,  the  sum  of  $10,000,  as 
part  of  the  estate;  but  no  interest  was  paid,  for 
the  reasons  assigned  by  him. 

That  Savage  wrote  to  Taylor,  in  September, 
1817,  a  letter,  which  is  exhibited,  and  the  sub- 
stance of  which  is  set  forth.     (Exhibit  I.) 

That  the  legatees  never  received  any  moneys 
afterwards. 

That  Savage  never  made  a  final  settlement 
of  his  accounts. 

That,  after  his  removal  from  South  Carolina, 
he  received  at  least  $10,000  of  the  money  of  the 
estate. 

That,  since  filing  their  bill,  they  have  re- 
ceived the  testator's  cash  book,  from  which  it 
appears  that  Savage  was  indebted,  as  is  alleged 
in  the  original  biU,  at  t\i«  Um%  ol  \2kk%  X«i\aX«^% 
death. 
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That  the  executors  did  not  execute  any  bond 
for  the  faithful  execution  of  their  trusts,  etc. 

The  answer  of  the  defendants  was  filed  on 
the  19th  day  of  September,  1839,  and  in  almost 
every  particular  traverses  the  allegations  of  the 
amended  bill.  It  need  not,  therefore,  be  set 
forth  at  length. 

These  were  the  issues  between  the  parties. 

The  District  Court,  after  a  careful  review  of 
all  the  points  in  the  cause,  decreed  that  the 
complainants  recover  of  the  defendant  the  sum 
of  $5,212.92,  to  be  levied  of  the  goods  and  chat- 
tels, lands  and  tenements,  of  the  said  Samuel 
Savage;  and  that  the  defendant  pay  the  costs 
of  t^  suit. 

The  above  sum  of  $5,212.92  was  made  up  of 
the  principal  sum  of  $2,118  received  by  Savage 
on  the  2l8t  July,  1818,  from  the  sale  of  the 
Kentucky  lands,  and  interest  on  that  amount 
from  the  said  21st  Julv,  1818,  to  the  commence- 
ment of  the  term  of  the  court  when  the  decree 
was  rendered,  amounting  to  the  sum  of  $3,- 
094.92. 

On  the  day  before  the  decree  was  rendered, 
George  M.  Savage,  the  executor  of  the  last  will 
of  Samuel  Savage,  was  removed  from  his  office 
of  executor  by  the  court  in  Alabama  having 
jurisdiction  to  make  the  removal,  and  Vincent 
848*]  M.  Benham  was  appointed  the  ^admin- 
istrator de  bonis  non,  with  the  will  annexed,  of 
the  said  Samuel  Savage. 

The  complainants  appealed  from  the  decree, 
and  executed  bond  to  prosecute  the  appeal. 
They  complained  that  the  District  Court  erred 
in  not  decreeing  the  whole  amount  claimed  by 
them  in  their  bill  and  amended  bills.  But  they 
ordered  execution  to  issue  for  the  amount  for 
which  the  decree  was  rendered,  which  was 
levied  on  a  large  number  of  slaves,  which  were 
elaimed  as  belonging  to  the  estate  of  Samuel 
Savage. 

An  order  granting  an  appeal  to  the  defend- 
ant George  M.  Savage  was  also  made  by  the 
court,  and  bond  was  ordered  to  be  given  with- 
in a  stipulated  time;  but  in  consequence  of  the 
removal  of  George  M.  Savage  the  order  could 
not  be  executed,  and  no  bond  was  executed  in 
conformity  with  the  order. 

Upon  a  motion  made  to  this  court  by  Ben- 
ham,  at  the  January  Term,  1843,  the  execu- 
tion that  issued  on  the  decree  was  held  to  be  a 
nullity,  and  an  intimation  given  that  the  decree 
was  not  rendered  against  the  proper  party  in 
the  District  Court. 

On  the  4th  October,  1844,  a  bill  of  revivor 
was  filed  by  the  complainants  against  Vincent 
M.  Benham,  the  administrator  de  bonis  non  of 
Samuel  Savage,  and  he  was  brought  l)efore  the 
court  by  process. 

In  November  following,  Benham  filed  his 
answer  to  the  bill  of  revivor,  and  a  demurrer 
at  the  same  time. 

The  causes  of  tlie  demurrer  were: 

1.  That  the  bill  of  revivor  did  not  state  the 
proceedings  and  relief  prayed  bv  the  original 
bill. 

2.  That  it  did  not  show  or  allege  that  the  de- 
fendant ever  had  any  ansets  belonging  to  the 
estate  of  Samuel  Savage. 

3.  That  the  defendant,  as  administrator  de 
bonis  non,   with   the   will  annexed,   of  Samuel 

SavRfre,  could  not  be  made  a  party  to  the  orig- 
i/ra/  bill  by  bill  of  revivor, 
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4.  That  the  defendant,  as  such  administra- 
tor, was  not  in  privity  with  George  M.  Savage, 
against  whom  the  decree  was  rendered ;  and  for 
want  of  that  privity,  a  bill  of  re\ivor  would 
not  lie. 

5.  That  the  bill  of  revivor  did  not  show 
whether  the  decree  was  rendered  before  the  re- 
moval of  George  M.  Savage  as  executor. 

The  court  overruled   the  demurrer. 

The  answer  stated  that  the  defendant  had  no 
personal  knowledge  of  the  original  suit,  or  of 
the  proceedings  and  decree  therein.  It  ad- 
mitted the  removal  of  George  M.  Savage  from 
his  office  of  executor,  on  the  28th  of  November, 
1842;  and  that  the  defendant,  on  the  same  day, 
within  a  few  hours  afterwards,  was  appointed 
administrator  de  bonis  non,  with  the  will  an- 
nexed, of  Samuel  Savage,  by  the  same  court. 
It  alleged  that  at  the  time  the  original  decree 
was  rendered  against  George  M.  Savage,  the 
defendant  Benham  was  the  administrator  de 
bonis  non. 

*0n  the  29th  November,  of  the  same  [*249 
term,  the  defendant  Benham  moved  the  court 
to  dismiss  the  suit  for  want  of  prosecution; 
which  motion  was  overruled. 

The  District  Court,  notwithstanding  the  de- 
fendant's answer,  ordered  that  the  decree 
against  George  M.  Savage,  as  executor  of  Sam- 
uel Savage,  be  revived  against  said  Benham, 
administrator  de  bonis  non,  with  the  will  an- 
nexed, of  Samuel  Savage,  and  the  defendant 
Benham  prayed  an  appeal. 

Upon  these  cross  appeals  the  cause  came 
up  to  this  court. 

It  was  argued  by  Mr.  Morehead  and  Mr. 
Sergeant  for  Savage's  administrator,  and  by 
Mr.  Crittenden  and  Mr.  Berrien  for  Taylor, 
etc. 

Mr.  Morehead.  I.  For  the  reasons  alleged 
in  the  defendant's  demurrer  to  the  complain- 
ants' bill  of  revivor,  the  demurrer  ought  to  have 
been  sustained,  particularly  because  it  was  er- 
roneous to  revive  a  decree  against  the  adminis- 
trator de  bonis  non,  which  had  been  rendered 
against  the  executor  of  Samuel  Savage.  Grout 
V.  Chamberlin,  4  Mass.  611;  Allen  v.  Irwin,  1 
Serg.  &  Rawle,  554;  Alsop  v.  Mather,  8  Conn. 
584;  Carrol  v.  Connett,  2  J.  J.  Marsh.  199,  206; 
Bradshaw  v.  Commonwealth,  3  J.  J.  Marsh. 
133;  Graves  t.  Downey,  3  Mon.  353;  Slauj;hter 
V.  Froman,  5  Mon.  20;  Potts  v.  Smith,  3 
Rawle,  361;  Bank  of  Pennsylvania  v.  Halde- 
man,  1  Penn.  161;  Kendall  v.  Lee,  2  lb.  482; 
Hagthorp  v.  Hook's  Administrators,  1  Gill  h, 
Johns.  270. 

On  the  merits.  1.  The  bill  having  been  filed 
with  the  obvious  design  of  making  the  execu- 
tor of  Samuel  Savage  liable  for  the  fiduciary 
delinquencies  of  the  said  Samuel,  as  one  of  the 
executors  of  Taylor,  it  was  erroneous  to  decree 
against  him  for  the  personail  acts  and  miscon- 
duct of  the  said  Samuel.  Dance  v.  McGregor,  5 
Humph.  428. 

2.  The  letters  testamentary  granted  in  South 
Carolina  conferred  no  power  or  authority  on 
the  executors  of  Taylor  to  act  without  the  ju- 
risdiction of  that  State.  Carmichael  v.  Ray,  1 
Richardson's  S.  C.  R.  116;  Kerr  v.  Moon,  9 
Wheat.  505;  Doolittle  v.  Lewis,  7  Johns.  Ch.  R. 
45,  47;  Attorney -General  v.  Houwers,  4  Mees. 
&  WMshy,  171,' 100,  101,  102;  Story  on  Con- 
^  flict  ot  Lav*ft,  v-  ^^>  ^^'  ^^^' 
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8.  The  sale  of  the  Kentucky  lands,  there- 
fore, by  Samuel  Savage,  did  not  devest  the 
residuary  legatees  of  Taylor  of  any  title  they 
may  have  had  to  those  Lands,  or  of  any  inter- 
est in  the  same. 

First.  Because  the  authority  conferred  by 
the  will  on  the  executors  to  sell  the  real  estate 
must  have  been  strictly  pursued.  Williams 
V.  Peyton's  Lessee,  4  Wheat.  77;  Wiley  v. 
White,  3  Stewart  A  Porter,  866;  4  Johns.  Ch. 
R.  368;  8  Conn.  387;  8  Swinburne,  730,  note; 
10  Pet.  161. 

Second.  Because  the  authority,  being  joint, 
S50*]  could  not  be  executed  *and  performed 
by  one  only.  Halbert  y.  Grant,  4  Mon.  682; 
Smith  y.  Shackelford,  9  Dana,  472;  Johnston  v. 
Thompson,  6  Call,  248;  Carmichael  y.  Slmen- 
dorff,  4  Bibb,  484;  14  Johns.  668;  Go.  litt. 
112.  b. 

4.  The  devise  of  the  testator's  real  estate  to 
be  sold  conferred  an  authority  by  implication 
on  the  executors  to  sell.    Anderson  v.  Turner, 

3  A.  K.  Marsh.  131.  But  it  was  a  naked  au- 
thority, uncoupled  with  an  interest;  and  the 
lands,  until  the  sale  was  made,  descended  to 
the  heir-at-law  of  the  testator.  Ferebee  v. 
Procter,  2  Dev.  &  Bat.  430;  King  v.  Fergu- 
son, 2  Nott  &  McCord,  588;  Shaw  v.  Clements, 
1  Call.  429;  Wameford  v.  Thompson,  8  Ves. 
Jun.  613;  Hilton  y.  Kenworthy,  3  East,  557; 
Co.  Litt.  236,  112,  113,  181,  2  Sugden  on  Powers, 
173,  174. 

5.  The  will  of  William  F.  Taylor  was  never 
offered  for  probate,  or  proven  in  Kentucky  by 
Samuel  Savage,  or  by  either  of  the  executors. 
As  to  the  real  estate,  therefore,  which  was  in 
Kentucky,  William  F.  Taylor  died  intestate. 
Kerr  v.  Moon,  9  Wheat.  565;  McCormick  y. 
Sullivant,  10  Wheat.  202;  Carmichael  v.  Kay, 
1  Rich.  S.  C.  R.  116;  Smith  y.  Shackelford, 
0  Dana,  472.  And  the  lands  descended,  of 
course,  to  his  heirs-at-law. 

The  complainants  were  his  heirs-at-law,  as 
well  as  residuary  legatees,  and  they  were,  at 
the  time  of  the  testator's  death,  aliens.  It  fol- 
lows that  they  could  not  take  the  Kentucky 
lands,  which  fell  by  escheat  to  that  Common- 
wealth without  office  foimd.  Montgomery 
V.  Dorion,  7  N.  H.  475;  Mooers  v.  \^liite,  6 
Johns,  Ch.  R.  360;  Doe  v.  Jones,  4  T.  R.  800; 
Doe  ▼.  Acklam,  2  Bam.  &  Cress.  779;  Doe  y. 
Mulcaster,  6  Bam.  &  Cress.  771;  Sutliff  y. 
Forgey,  1  Cow.  89;  Dawson's  Lessee  y.  Godfrey, 

4  Cranch,  321 ;  Co.  Litt.  2  b. 

6.  That  the  complainants  have  disaffirmed 
the  sale  made  by  Samuel  Savage  of  the  Ken- 
tucky lands,  by  having  since  sold  and  con- 
veyed the  same  lands.  This  they  could  not  do 
and  still  insist  on  Savage's  liability  for  the  sale 
made  by  him.  If  he  sold  the  lands  in  Ken- 
tucky in  violation  of  his  trust,  the  beneficiaries 
of  Taylor  cannot  demand  to  have  the  lands  and 
also  the  purchase  money  received  for  them. 
By  following  the  title  to  the  lands  they  repu- 
diate the  sale  made  by  Savage.  Murray  y. 
Ballou,  1  Johns.  Ch.  R.  681;  2  Johns.  Ch.  R. 
445;  Story  on  Eq.  Jurisp.  606-607;  6  Ves.  Jim. 
800. 

7.  That  In   April,   1818,  a  final   settlement 
was  made  in  the  proper  court  in  South  Caro- 
Kna  of  all  the  official  transactions  of  Samuel 
Savage,  as  executor  of  Taylor,  and  that  suchi 
aettlement  eauld  only  be  impmebe4   or  <|is- ' 
£S  J4,  eA  ^ 


turbed  by  turchar^ng  and  falsifying  the  same 
by  specific  allegations  and  proofs  of  error  or 
omission.  Wooldridge's  Heirs  v.  Watkins  Ex- 
ecutor, 8  Bibb,  362;  Quinn  y.  Stockton,  2  litt. 
R.  346;  Vance's  Administrators  y.  Vance's  Dis- 
tributees, 6  Mon.  621;  Preston,  Executor,  y 
Gressom's  Distributees,  *4  Munford,  [*251 
110;  Owens  v.  CoUinson,  8  Gill  &  Johnson,  26. 

8.  That  William  F.  Taylor  had  no  title  which 
he  could  transmit  by  will  to  the  lands  devised 
to  be  sold,  he  being  a  trustee  only,  holding  the 
legal  title  for  the  use  and  benefit  of  others,  not 
parties  to  this  suit. 

9.  That  the  District  Court  of  Alabama  had 
no  jurisdiction  to  adjudicate  upon  the  matters 
contained  in  the  bill  and  amended  bill  of  the 
complainants.  It  was  manifestly  a  suit  against 
the  executor  of  Samuel  Savage,  for  a  final  set- 
tlement of  the  fiduciary  accounts  and  transac- 
tions of  the  latter  as  executor  of  Taylor.  The 
courts  of  South  Carolina  alone  had  jurisdiction 
of  the  matters  in  controversy  between  the  par- 
ties, and  the  District  Court  ought  to  have  dis- 
missed the  complainant's  suit.  Vaughan  y. 
Northup's  Adnumstrators,  16  Pet.  1;  Story  on 
Conflict  of  Laws,  sees.  613,  614,  to  the  end, 
pp.  422-426. 

Mr.  Crittenden,  for  Taylor,  etc.,  relied  upon 
the  following  points  and  authorities: 

1.  That  the  peremptory  direction  given  im 
the  will  of  William  F.  Taylor,  to  sell  his 
lands,  etc.,  is  equivalent,  in  every  equitable 
sense,  to  a  devise  to  his  executors  and  the  sur- 
vivor of  them,  with  authority  to  sell,  and  will 
equally  prevent  an  escheating  of  the  land.  7 
Dana,  1-12,  etc. 

2.  That  although  it  was  a  prerequisite  to 
his  legal  authority  to  sell  the  Kentucky  lands, 
that  he  (Samuel  Savage)  should  have  obtained 
letters  testamentary  in  Kentucky;  yet,  if  with- 
out he  took  upon  himself  to  act  under  the 
will  of  his  testator,  to  make  sales  and  receive 
money  on  them,  as  executor,  he  cannot,  be- 
cause of  that  irregularity,  excuse  himself  from 
his  responsibility  to  the  complainants,  the  leg- 
atees, for  that  money  so  received;  as  executor 
he  received  it,  and  as  executor  he  must  account 
for  it.  7  Dana,  349.  Their  authority  was 
from  the  will.    7  Dana.  361-366. 

8.  That  the  least  measure  of  his  responsi- 
bility is  the  amount  of  money  he  received,  as 
executor,  on  the  sales  of  Kentucky  lands  made 
by  him  as  executor,  and  that  he  cannot  be  al- 
lowed to  evade  that  by  any  impeachment  of  the 
sales  made  by  himself. 

4.  That  having  undertaken  to  act  in  refer- 
ence to  said  lands  in  Kentucky,  he  was  bound 
to  fulfill  his  undertaking  and  the  trust  assumed 
by  him,  and  is  responsible  for  the  damage  or 
loss  of  land  occasioned  by  his  failure  to  do  so, 
and  by  his  inattention  and  negligence.  7 
Dana,  349. 

6.  That,  in  respect  to  the  land  in  Kentucky 
which  he  did  sell,  he  is  liable  for  the  fair  value 
of  it,  or  the  price  at  which  he  could  have  sold 
it  at  the  time,  which  was  much  greater  than 
the  price  at  which  he  did  sell. 

6.  That  the  removal  of  Samuel  Savage  from 
the  State  of  South  ^Carolina;  the  resi-  [*252 
dence  of  the  complainants  in  a  foreign  and  dis- 
tant land,  and  the  coverture  and  infancy  of 
some  of  them;  the  m\sata.t«in«n\A,  ^o^^^snik- 
tioni,  aad  f r%u4  oi  Ul«  ma^  ^^%%^«  %xA  \iSa 
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eoncealments  from  the  complainants  of  hit 
transactions  in  respect  to  said  lands,  especially, 
exclude  him  from  all  benefit  or  advanta^  from 
lapse  of  time  or  the  statute  of  limitations.  1 
Madd.  Chan.  98,  90;  2  Ibid.  30S-310;  10  Wheat. 
162;  I  8ch.  A  Lef.  300,  310,  428-431,  413--442; 
8  Ibid.  629,  etc. 

The  money  received  by  Sarage,  as  executor 
of  Taylor,  for  land  sold  by  him,  as  executor, 
ought  to  be  accounted  for  by  him  as  other 
moneys  arising  from  the  estate  of  his  testator. 
He  did  so  account  for  the  proceeds  of  the  land 
•old  in  Carolina.  And  why  should  he  not  for 
the  proceeds  of  the  Kentucky  lands?  He 
charged  the  estate  for  going  to  Kentucky  to  at- 
tend to  those  lands,  etc.  He  did  give  some  at- 
tention to,  and  did  sell  a  portion  of,  them.  And 
what,  now,  are  the  objections  made  to  his  re- 
sponsibility 7    They  are,  in  substance. 

1st.  That  he  was  not  bound  to  attend  to 
them,  as  executor  only  in  South  Carolina. 

2d.  That  complainants  were  aliens,  and  that 
the  land  escheated  on  the  death  of  the  testator, 
Taylor. 

3d.  That  complainants  have  lost  or  waived 
all  right  by  the  statute  of  limitations  and  lapse 
of  time. 

4th.  That  they  have  lost  or  waived  all  right 
of  recovery  against  him  by  the  compromises 
and  sales  made  by  their  agent.  Primrose. 

To  the  first,  it  Is  deemed  a  sufficient  answer 
to  say  that  he  did  assume  and  undertake  to  at- 
tend to  those  lands,  and  was  paid  for  it.  And 
that  was  enough  to  cnarge  him  for  a  due  re- 
sponsibility for  his  performance  of  his  under- 
taking— to  charge  him  as  agent  or  executor  de 
son  tort,  if  not  otherwise.  7  Dana,  349,  361- 
856. 

But,  moreover,  he  was  in  the  nature  of  a 
trustee  under  the  will,  and  having  undertaken 
the  trust  by  assuming  the  office  of  executor  in 
South  Carolina,  he  was  bound  to  fultiii  the 
whole  trust  by  proving  the  will  in  Kentucky, 
or  by  doing  whatever  else  was  necessary  to  a 
completed  and  faithful  performance  of  it. 

The  testator  contemplated  this,  as  is  clearly 
inferable  from  his  will.  Savage  was  not  merely 
an  executor,  in  the  ordinary  sense,  but  as  to 
the  lands  of  the  testator  he  was  in  the  condi- 
tion of  a  trustee.  And,  accepting  the  trust, 
he  must  perform  the  whole  of  it,  as  much  as  if 
he  had  accepted  the  same  trust  created  by  deed 
Instead  of  will.  The  power  given  by  the  will. 
in  respect  to  the  lands,  is  diflferent  from  and 
collateral  to  the  mere  official  power  of  an  ex- 
ecutor, and  constitutes  him  in  effect  a  trustee 
whose  powers  and  duties  are  not  governed  by 
the  rules  or  laws  which  regulate  more  execu- 
torial duties.  His  duties  in  the  one  case  de- 
pend on  the  laws  which  regulate  his  office;  in 
the  other,  on  the  nature  of  his  contract  or  un- 
dertaking. 

258*]  *As  to  the  second  objection,  that  the 
lands  escheated^  etc,  the  answer  is,  that  it  is 
too  late  to  urge  that  defense  against  his  own 
act  in  selling  them  and  receiving  money  for 
them. 

But  it  is,  moreover,  insisted  that  the  lands 
did  not  escheat.     It  is  settled  that  lands  de- 
vised to  be  sold  and  the  money  paid  to  aliens 
do  not  escheat.    Craig  t.  Leslie,  8  Wheat.  663; 
Om/^  V,  Radford,  3  Wheat.  594. 

The  direction  giveD  in  thi§  case  to  sell  is  a 
Mi/a 


trust  in  the  contemplation  of  a  court  of  equity 
and  will  be  enforced  as  such,  just  as  if  the  lan^ 
had  been  devised  on  trust  for  the  ssme  pur< 
poses.  1  Madd.  Chan.  56  [56];  Harding  t 
Glyn,  1  Atk.  469;  Clay  &  Craig  v.  Hart,  1 
Dana,  1,  12,  etc.;  Co.  Utt.  113  a,  and  note  [2] 
which  see;  3  Co.  Litt.  146,  note,  113  a;  2  Sug' 
den,  178. 

And  even  the  non -execution  of  the  powen 
would  not  defeat  the  trust;  the  general  rule  ti 
equity  is,  "that  a  trust  shall  never  fail  of  exe- 
cution for  want  of  a  trustee,"  etc.  1  Madd 
Chan.  455-458;  Co.  Litt.,  and  note,  as  above 
referred  to;  2  Atk.  223. 

As  to  the  third  objection,  neither  the  statute 
of  limitations  nor  lapse  of  time  apply  to  thii 
case.  The  circumstances  of  the  case,  and  the 
fraud  and  concealment,  exclude  them  from  anj 
operation  on  the  case.  The  suit  was  brought 
immediately  on  the  discovery  of  the  cause  of 
action.  1  Madd.  Chan.  98,  99;  2  Ibid.  308 
310;  Elmendorf  v.  Taylor,  10  Wheat.  152;  1 
Sch.  &  Lef.  309,  310,  428,  431,  413-442;  2  Ibid 
629,  etc. 

Fourth  objection.  The  facts  answer  this, 
and  it  seems  but  a  mockery  to  insist  on  the 
last  desperate  effort  at  compromise  as  releas- 
inff  defendant. 

Mr.  Berrien,  on  the  same  side  with  Mr.  Cnt* 
tenden: 

It  is  objected  uy  the  opposing  counsel,  that 
this  decree  cannot  be  revived  against  defend- 
ant, because,  as  administrator  de  bonis  non,  h€ 
has  no  privity  with  George  M.  Savage,  the  ex* 
ecutor  of  Samuel.  But  what  are  the  facts  in 
the  case? 

Mr.  Berrien  here  reviewed  the  facts,  and 
then   proceeded: 

The  privity  which  is  necessary  in  this  case  ii 
privity  with  iSamuel  Savage,  against  whose  es- 
tate the  decree  was  rendered,  and  out  of  whose 
assets  it  was  payable. 

If  a  decree  is  obtained  against  an  executor, 
for  the  payment  of  a  debt  of  his  testator,  and 
his  representative  does  not  become  the  repre- 
sentative  of  the  testator,  the  suit  may  be  re- 
vived against  the  representative  of  the  testator, 
and  the  assets  may  be  pursued  in  his  hands 
without  reviving  against  the  representative  oi 
the  original  defendant. 

If  George  M.  Savage  had  died  intestate,  hii 
administrator  would  not  have  been  the  rep- 
resentative of  Samuel  Taylor.  In  this  event 
this  suit  might  have  been  revived  agnin.st  the 
administrator  de  bonis  non  *of  Samuel  [*254 
Taylor.  Story's  Eq.  PI.  sec.  370;  Mitf.  Eq 
PI.,  by  Jeremy,  78;  Johnson  v.  Peek,  ?  V«a 
405. 

Then  having  been  removed  from  office,  undei 
ine  statute  of  AlakMtma — having  no  representa- 
tive who  can  represent  the  estate  of  Samuel 
Savage — ^it  is  only  against  his  administrator  de 
bonis  non  that  tnis  proceeding  can  be  had;  oi 
there  is  a  right  judicially  ascertained,  without 
a  remedy. 

As  to  the  Kentucky  lands. 

The  first  objection  is,  that  the  District  Court 
of  Alabama,  acting  as  a  circuit  court,  had  not 
jurisdiction  of  this  case.  When  I  encountci 
an  argument,  leading  to  a  conclusion  fron 
which  the  intelligence  of  professional  met 
imust,  in  my  judgment,  revolt,  however  it  maj 
\  seem  to  \m  iuppot\j^  \^^  iimV^qxvVs  ^  ^  ^"^  ^^ 
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pos«d  imther  to  distniat  mj  own  capacity  to 
detect  its  fallacy  than  to  yield  to  the  conclu- 
aion  to  which  it  would  lead  me.  I  am  aure  I 
am  not  singular  in  thia  feeling.  Let  U8  exam- 
ine the  conclusion  to  which  the  argument 
would  lead. 

Samuel  Savage  left  the  State  of  South  Caro- 
lina in  1818,  removed  first  to  Tennessee,  and 
afterwards  to  Alabama,  where  he  settled  per- 
manently, and  died. 

After  1818  he  was  not  suable  in  South  Caro- 
lina. 

Not  In  the  State  courts.  It  does  not  appear 
that  he  was  ever  there  after  that  time;  and  if 
he  had  been  transiently  there,  complainants, 
aliens,  residents  in  a  foreign  country,  were  not 
required  to  be  on  the  watch  to  catch  him  there. 
No  original  process  issued  by  the  State  courts 
of  South  Carolina,  which  was  not  personally 
aerved,  could  have  rendered  a  citizen  of  Ala- 
bama amenable  to  their  jurisdiction. 

Not  in  the  courts  of  the  United  States  in  the 
District  of  South  Carolina,  for  the  words  of 
the  Judiciary  Act  of  1780  are:  "No  civil  suit 
shall  be  brought  in  the  courts  of  the  United 
States  against  a  defendant,  by  any  original  proc- 
ess, in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found 
At  the  time  of  serving  the  writ." 

The  conclusion,  from  the  proposition  of  de- 
fendants, then,  is  this:  that  until  Samuel  Sav- 
age chose  to  go  to  South  Carolina,  and  suoject 
himself  to  the  service  of  process,  he  was  not 
liable  to  suit  anywhere;  that  complainants 
were  remediless,  or  that  their  right  to  a  remedy 
depended  upon  the  will  of  their  adversary.  Is 
the  jurisprudence  of  the  United  States  sub- 
ject to  this  reproach?  Has  this  court  pro- 
nounced any  decision  which  may,  by  fair  con- 
struction, lead  to  such  a  consequence?  This  is 
said  to  be  the  age  of  progress;  but  is  it  a  prog- 
ress in  intelligence,  or  its  opposite?  What  Is 
the  reference  to  authority  on  this  point? 

[Mr.  Berrien  here  examined  and  commented 
on  14  Peters,  166;  Story's  Conflict  of  Laws,  sees. 
513,  514;  15  Peters,  1.] 

We  are  seeking  to  obtain  from  this  defend- 
S55*]  ant,  as  administrator  de  'bonis  non,  the 
balance  which  was  in  the  hands  of  Samuel 
Savage  of  the  estate  of  W.  F.  Tavlor,  of  which 
we  are  legatees.  We  charge  him,  and  we 
prove  our  charges,  with  fraudulent  conceal- 
ment of  the  assets  which  came  to  his  hands; 
and  we  seek  to  make  his  estate,  in  the  hands 
of  defendant,  liable  for  his  individual  personal 
def aolt ;  and  this  right,  with  the  aid  of  a  court 
of  equity,  we  can  enforce  wherever  we  find 
Um. 

If  he  had  remained  in  South  Carolina,  we 
would  of  course  have  sought  redress  there,  and 
In  its  courts.  But  he  voluntarily  withdrew 
f*t>m  the  protection  of  those  courts.  He  was  a 
fugitive  from  justioe,  liable  to  arrest  wherever 
he  was  found. 

The  bill,  it  Is  said,  8e<^ks  an  account ;  but  not 
that  merely.  It  alleges  fraud  and  conceal- 
ment; it  charges  Samuel  Savage  with  official 
misconduct,  for  which  it  holds  him  to  individ- 
ual responsibility;  it  does  not  ask  him  to  pay 
for  these  frauds  out  of  the  assets  of  W.  F.  Tay- 
lor, which  he  has  wasted,  but  out  of  his  own 
estate.  Into  which  thosa  assets  have  been  con- 
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The  proposition,  that  the  courts  of  Sonth 
Carolina  have  exclusive  jurisdiction,  cannot  be 
urged  as  an  objection  to  the  jurisdiction  of  the 
Circuit  Court  of  Alabama.  Their  exclusive 
jurisdiction  is  over  the  subject  matter — ^the  ad- 
ministration. The  executor  is  personally  amen- 
able to  the  forum  of  his  domicil.  There  he 
may  rely  on  a  settlement  and  discharge  by  the 
courts  of  South  Carolina,  as  having  exclusive 
jurisdiction  of  the  subject  matter,  and  the  acts 
of  the  court  of  South  Carolina  should  have 
like  effect  in  the  court  of  Alabama  as  they 
would  have  had  in  the  State  in  which  they 
were  rendered;  but  this  is  the  extent  of  the  ex- 
clusive jurisdiction  which  can  be  claimed  for 
them,  in  behalf  of  an  executor  who  is  a  fugitive 
from  their  borders. 

The  third,  fourth,  and  fifth  points  of  the  re- 
spondent's statements  will  be  considered  joint- 
ly. 

1.  The    order    of    testator,    that    his    lands 

should  be  sold — especially  that  they  should  he 
sold  on  "securities  to  the  satisfaction  of  his  ex- 
ecutors"— gave  to  them  a  power,  an  authority 
to  sell,  by  implication,  but  as  ample  as  if  it  had 
been  ^ven  by  express  words. 

The  appointment  of  his  executors,  and  the 
appropriation  of  the  proceeds  of  the  sales,  so  to 
be  made  by  them,  to  purposes  within  the  scope 
of  their  duties  as  executors,  which  he  did  by 
the  devise  of  all  the  remainder  or  residue  of 
his  estate,  after  payment  of  certain  legacies, 
imposed  upon  them  an  obligation,  and  charged 
them  with  a  trust — that  of  so  appropriating 
them. 

The  executors  were  the  agents  of  the  testator, 
his  attorneys,  if  you  will,  but  more  properly 
donees  of  the  power  conferred  on  them  by  him 
for  the  sale  of  these  lands.  But  they  were  also 
trustees  of  the  devisees,  in  relation  to  the  fund 
thus  acquired.  They  had  no  interest  in  that 
fund;  but  the  authority  conferred  on  them  was 
not,  therefore,  a  mere  naked  power.  It  was  a 
power  coupled  with  a  ^trust,  which  it  [*256 
IS  the  peculiar  province  of  a  court  of  equity  to 
guard  and  to  enforce.  2  Story's  Eq.  Jurisp. 
sees.  1059-1061.  And  a  court  of  equity  will 
construe  the  will  to  give  them  such  an  interest 
as  is  necessary  to  the  execution  of  the  trust. 

But  we  are  seeking  to  make  Samuel  Savage, 
who  was  only  one  of  these  trustees,  alone  liable 
for  the  faithless  execution  of  his  trust,  and  we 
are  met  with  the  objection — 

1.  That  the  authority  and  the  trust,  being 
joint,  could  not  be  executed  by  one  only.  There 
are  numerous  decisions  on  this  question.  2 
Story's  Eq.  Jurisp.  sec.  1062.  The  whole  doc- 
trine is  summed  up  by  Mr.  Sugden.  Sugden 
on  Powers,  ch.  3,  sec.  2,  art.  1,  pp.  165,  166, 
3d  edit. ;  2  Story's  Eq.  Jurisp.  p.  399,  in  note. 

A  power  coupled  with  a  trust  will  survive, 
and  may  be  executed  by  a  surviving  trustee. 
Osgood  V.  Franklin,  2  Johns.  Ch.  R.  1-21. 

rower  to  executors  to  sell,  not  by  name,  but 
as  executors,  may  be  executed  by  one.  Clay 
&  Oaig  T.  Hart,  7  Dana,  1. 

Where  one  of  several  trustees  refuses  to  ac- 
cept, the  power  vests  In  the  others.  King  r. 
Donnelly,  6  Paige,  46. 

2.  It  is  objected,  that  as  this  was  a  naked 
power  (that  is,  as  tnere  was  no  express  devise 
to  trustees),  the  land  muat  Yvs^n^  d«b^^TA«A\A 
the  heirs,  to  await  ilhe  e^eicW  ol  \»\i«  vn««t\ 
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that  M  the  will  was  not  proved  in  Kentucky, 
and  therefore  (juoad  testator's  property  in  that 
State,  he  died  intestate,  it  must  for  that  cause 
also  have  descended  to  the  heirs;  and  as  these 
heirs  were  aliens,  it  vested  by  escheat  in  the 
State  of  Kentucky. 

The  answer  is,  that  a  court  of  equity  will 
carry  out  the  manifest  intention  of  a  testator, 
will  see  that  this  trust  is  executed  according  to 
such  intention,  and  will  raise  such  an  estate  by 
implication  in  the  trustee  as  is  necessary  to  ac- 
complish this  object.  The  court  will  imply  a 
power  to  sell  in  executors  not  expressly  desig- 
nated for  this  purpose.  2  Story  s  Eq.  Jurisp. 
sec.  1060.  They  will  imply  such  a  power, 
from  an  authority  to  "raise  money^  out  of 
lands.  Ibid.  sec.  1063.  Nay,  they  will  imply 
a  power  to  sell,  from  a  power  to  raise  money 
out  of  "rents  and  profits."  Ibid,  sec  1064. 
As  a  power  to  sell  will  be  raised  by  implica- 
tion, not  only  without  but  asainst  the  words  of 
the  will,  as  in  the  case  cited,  "rents  and  prof- 
its." As  a  trust  to  appropriate  proceeds  will  in 
like  manner  be  implied,  in  botn  cases,  to  ef- 
fectuate the  intention  of  testator,  so  also  where 
there  is  no  express  devise,  implication  will  not 
•top  short  of  a  fee  where  there  are  trusts  to  be 
executed  which  require  it.  Markham  v.  CJooke, 
8  Burr.  1686.  In  Trent  v.  Henning,  4  Bos. 
ft  Pull.  116,  the  devise  to  trustees,  as  well  as 
the  trust  for  sale,  was  implied,  and  yet  they 
took  a  fee.     Fletcher  on  Est.  Trust.   1-4,  19. 

I  am  aware  of  the  cases  which  decide  that  a 
mere  naked  power  to  executors  to  sell  will  not 
give  an  interest;  but, 

1.  This  is  not  a  mere  naked  power;  taken  in 
connection  with  the  devise  of  the  residue,  it  is 
a  power  coupled  with  a  trust. 
257*]  *2.  It  is  indispensable,  to  effectuate 
the  intention  of  the  testator,  that  such  an  in- 
terest should  pass. 

In  the  cases  referred  to,  the  question  was 
between  heir  and  distributee,  or  devisee,  or 
creditors.  The  land  descended  to  the  heir, 
subject  to  the  exercise  of  the  power,  and  the 
intention  of  tlie  testator  was  accomplished.  Ac- 
cording to  the  argument  of  respondent's  coun- 
sel, that  cannot -be  in  this  case,  unless  such  an 
interest  is  held  to  pass. 

Yes,  there  Is  another  mode.  Land  directed 
to  be  sold  and  converted  into  money  loses  the 
quality  of  real,  and  is  converted  into  personal 
estate,  and  e  converso  of  money  directed  to  be 
laid  out  in  land.  2  Story's  Eq.  Jurisp.  sec. 
700.  In  this  latter  ease,  anterior  to  the  sale, 
and  by  the  mere  force  of  the  will,  and  the 
money  so  fully  becomes  land  as,  (1)  not  to  be 
personal  assets;  (2)  nor  to  be  subject  to  the 
courtesy  of  the  husband;  (3)  nor  to  pass  as 
land  by  will,  and  other  consequences.  So  of 
land  directed  to  be  sold.  2  Story's  Eq.  Jurisp. 
sec.  109,  in  note;  Hawley  v.  James,  5  Paige,  818. 

As  to  the  time  when  the  conversion  shall  be 
supposed,  Hutcheon  v.  Mannington,  1  Ves. 
Jun.  365;  Clay  &  Craig  v.  Hart,  7  Dana,  1. 

It  is  objected,  that  the  will  was  not  proved 

in  Kentucky.    But  probate  was  not  necessary 

to  the  execution  of  the  power,  and  adds  no  force 

to  it,  for  the  probate  has  no  concern  with  the 

power,  and  relates  only  to  the  jurisdiction  over 

the  goods  and  chattels.    Doolittle  v.  Lewis,  7 

Johns,  Cb.  E,  48;  Leasee  of  Lewis  and  wife  ▼. 

MTM-lADd  et  Ml.  9  Cnincb,  15L 
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The  intention  of  the  testator  can  be  effected 
then,  in  one  of  two  ways: 

By  construing  the  will  so  as  to  Imply  a  de- 
vise to  the  executors  for  the  purpose  of  effect 
uacing  the  trust. 

2.  Sy  considering  the  land  as  money  fros 
the  death  of  the  testator,  when  his  will  beeami 
operative. 

The  testator  was  a  naturalized  citizen.  Al 
his  relatives  were  aliens,  and  incapable  of  hold 
ing  real  estate.  Aware  of  this  disability,  hi 
directs  his  property,  real  and  personal,  to  Im 
converted  into  money,  and  bequeathes  it  t< 
them.  There  can  be  no  doubt  of  his  intentioi 
to  give  to  his  executors  such  power  as  was  nee 
essary  to  effectuate  his  will.  That  will  becam< 
operative  upon  his  death,  and  did  not  de 
pend  upon  the  probate.  The  court  will  impl] 
a  power  to  sell.  They  will  imply  a  trust  to  dis 
tribute.  Will  they  not  consummate  the  inten 
tion  of  the  testator,  either  by  considering  th< 
land  as  money  at  the  time  of  his  death,  or  bj 
giving  to  the  trustees  such  an  estate  as  is  neces 
sary  to  protect  the  land  from  escheat?  Crai( 
V.  Leslie,  8  Wheat.  677.  The  lands  in  thi 
possession  of  the  heir  are  held  subject  to  th< 
exercise  of  the  power.  Why  should  it  not  bi 
in  the  hands  of  the  State  7  Or  is  the  lord,  wh< 
takes  by  escheat,  *more  favored  than  [*95C 
the  heir,  who  takes  by  inheritance?  Pawlett 
V.  Attorney-General,  Hardres,  465,  469;  2  Atk 
223. 

But  however  these  questions  may  be  decided 
defendant  cannot  evade  the  equitable  demand 
of  complainants.  Whether  this  power  wai 
capable  of  being  executed  separately  by  Samue 
Savage,  or  whether,  for  want  of  an  expr^si 
devisee,  it  was  incapable  of  being  executed  a 
all,  the  defendant  cannot  escape. 

An  affirmance  of  the  positions  for  which  wi 
contend  will  increase  the  amount  for  which  h 
is  answerable;  a  denial  of  them  will  not  release 
him  from  responsibility.  He  can  only  esoap 
by  maintaining,  that  the  fraudulent  assumptioi 
of  the  character  of  the  trustee  of  these  com 
plainants,  the  concealment  from  thfm  of  hii 
actings  and  doings  while  professing  to  act  a 
their  trustee,  the  receipt  of  money  in  that  char 
acter,  the  denial  of  such  receipt,  and  the  con 
version  of  it  to  his  own  use,  are  wrongs  whid 
a  court  of  equity  is  incompetent  to  redress. 

[Mr.  Berrien  here  stated  and  commented  oi 
the  facts  respecting  the  Kentucky  lands.] 

In  every  event,  complainants  are  entitled  t 
a  decree  for  the  amount  actually  received  b] 
Samuel  Savage,  and  that  with  compound  tn 
terest.  It  may  be  admitted  that  complainant 
had  no  title  to  the  land  which  they  could  hav 
enforced,  that  they  have  obtained  by  compro 
mise  what  they  could  for  the  land;  still,  th 
money  receivea  by  him  was  their  money;  i 
diminishes  the  amount  which  they  obtained  b; 
the  compromise,  it  was  paid  by  the  tenants  o 
the  land  to  him,  professing  to  act  as  thei 
trustee;  it  was  received  by  him  in  that  charac 
ter,  and  has  been  converted  by  him  to  his  ow: 
use,  and  fraudulently  withheld  from  them,  i 
court  of  equity  will  not  permit  him  thus  t 
abuse  the  trust  which  he  assumed. 

An  executor  is  liable  for  the  value  of  an  « 

tate  sold  by  him  without  authority.    Smith  c 

al.  V.  Smith's  Executor,  1  Desaus.  304;  1  Paige' 

I R.  147  ;  ^  lUeL.  ^&^\  Ua  \a  ^%.VAft  tc^  <:.omvoiui 
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iBtereat  in  tlie  eaa«  of  fraud  or  willful  neglect. 
SehieflBia  ▼.  Stewart,  1  JohnB.  Ch.  R.  620; 
Myara  t.  Myers,  2  McCord's  Ch.  £.266;  1 
Hopk.  R.  423;  2  Johns.  Ch.  R.  1. 

Defendant  cannot  be  protected  by  the  statute 
of  limitations  from  a  decree  for  this  amount. 
The  bill  char^,  and  the  evidence  proves,  that 
this  transaction  was  fraudulently  concealed 
from  complainants,  and  there  is  evidence  to 
sustain  it.  Fraud  and  trust  are  not  within  the 
statute  of  limitations,  as  it  does  not  begin  to 
ran  nntil  the  fraud  is  discovered.  Kane  v. 
Bloodgood,  7  Johns.  Ch.  R.  122.  There  is  an 
express  allegation  of  the  bill,  as  to  the  time 
wnen  the  fraud  was  discovered. 

Nor  can  the  question  of  jurisdiction  ever 
arise,  as  to  this  part  of  the  case.  Savage  never 
acted  under  the  authority  of  any  court  of  Ken- 
tucky, which  may  be  supposed  to  have  had 
exdusiTa  Jurisdiction  of  this  matter. 
159*]  *It  is  submitted,  then,  that  on  this 
part  of  the  case  we  are  entitled  at  least  to  $2,- 
118.00,  with  interest  thereon  at  six  per  cent. 
from  21st  July,  1818,  compounding  the  same. 

As  to  the  estate  in  South  Carolina. 

[Mr.  Berrien  here  went  into  a  minute  exami- 
nation of  the  accounts,  which  is  omitted,  as 
the  opinion  of  the  court  did  not  consider  the 
question  open.] 

To  protect  himself  from  this  claim,  defend- 
ant relies  on  several  grounds: 

1.  That  he  was  not  liable  to  suit  in  Alabama. 

2.  That  he  made  a  final  settlement. 

S.  The  statute  of  limitations,  and  lapse  of 
time. 

The  argument  against  the  jurisdiction  of  the 
GreuH  Court  of  Alabama  has  been  already 
ecmsidered. 

The  final  settlement.  A  bare  inspection  of 
the  accounts  will  show  that  it  was  not  final.  It 
was  not  so  recognized  by  the  ordinary,  but 
styled  an  ''account  current,"  and  so  recorded 
by  the  ordinary.  The  payment  of  the  balance 
due  to  Hutcldnson,  if  he  had  power  to  receive 
it,  would  not  make  a  final  settlement.  Hutch- 
inson did  not  so  receive  it.  His  receipt  is 
merely  for  the  actincs  and  doings  of  Savaee  up 
to  the  date,  as  per  nis  "account  current,''  not 
"final  settlement."  To  make  it  a  final  settle- 
ment be  should  have  charged  himself  with  the 
smount  of  sales,  and  interest  on  each  note  until 
it  waa  paid,  for  the  notes  given  at  the  sale  bore 
interest. 

2.  The  amount  of  the  notes  and  open  ac- 
counta  found  at  the  time  of  Taylor's  death,  and 
interest  on  the  former,  which  came  to  Savage's 
possession. 

3.  If  any  of  these  were  desperate,  this  should 
have  been  stated. 

4.  He  should  have  charged  himself  with  in- 
terest on  the  annual  balances  remaining  in  his 
bands. 

Instead  of  this,  it  was  a  mere  annual  account 
eorrent,  crediting  such  receipts  as  Savage  chose 
to  ncloiowledge,  and  chargmg  such  payments 
aa  he  alleged  to  have  made.  All  that  the  ordi- 
nary did  was  to  examine  the  vouchers  for  the 
paymenta.  He  could  make  no  final  settlement, 
becauae  there  was  no  exhibit  of  the  assets. 

As  to  the  statute  of  limitations.  Fraud  and 
trust  are  not  within  the  statute;  it  does  not  be- 
gin to  run  until  the  fraud  is  discovered.  Kane 
r.  Bloodgood,  7  JobnM.  Cb.  B.  122;  $    P.  Wms. 


144,  146;  2  Story's  Eq.  Jurisp.  sec.  1521.  The 
circumstances  must  be  forcible  to  induce  the 
court  to  make  lapse  of  time  a  bar  to  the  claims 
of  heirs  and  legatees  for  an  account  and  settle- 
ment of  the  estate.  Gist  v.  Cattel,  2  Desaus. 
53.  Infancy  and  coverture  will  prevent  the 
statute  from  running.  The  children  of  Samuel 
Taylor  were  infants;  Mary  Taylor  (Rainey) 
was  a  feme  covert.  Respondents  urge,  that 
complainants  are  barred  by  the  statute  of  limit- 
ations of  Alabama,  because  they  did  not  sue 
there  within  six  years,  and  deny  the  right  to 
*sue  there  at  all.  Specific  allegations  [*260 
in  the  bill  of  fraud,  showing  when  they  were 
discovered,  are  equivalent  to  a  general  allega- 
tion that  they  were  only  discovered  within  six 
years. 

As  to  interest.  An  executor  is  chargeable 
with  interest  on  the  annual  balances  kept  in 
his  hands,  unless  they  are  necessarily  kept  for 
the  purposes  of  the  estate.  David  v.  Eden,  8 
Desaus.  241;  Benson  v.  Bruce,  4  Ibid.  463; 
Walker  v.  Bynum,  4  Ibid.  555;  Jenkins  ▼. 
Ficklin,  4  Ibid.  369;  2  Hill,  561,  in  note. 

Mr.  Sergeant,  for  Savage's  administrator,  re- 
plied to  Mr.  Berrien.  He  commented  upon 
the  long  time  that  had  elapsed  since  the  final 
settlement  of  the  estate,  upon  the  cases  before 
referred  to  in  14  and  15  Peters,  and  contended 
that  before  the  complainants  below  could  re- 
cover anything  on  account  of  the  Kentucky 
lands,  they  must  establish  three  propositions — 
Ist.  That  Taylor  owned  the  land;  2d.  That  he 
devised  it;  and,  3d.  That  the  executors  had 
power  to  sell,  and  did  sell.  Each  one  of  these 
propositions  he  denied,  and  argued  upon  at 
great  length.  The  deed  to  Taylor,  he  con- 
tended, contained  a  use  which  was  immediately 
executed  and  vested  the  title  in  the  heir  of 
Forbes,  who  was  some  person  in  Germantown. 
The  land  must  therefore  have  escheated.  2. 
Taylor  did  not  devise  the  land.  He  might 
have  done  so  specifically,  but  did  not.  3.  The 
executor  had  no  power  to  sell.  The  case  of 
Northup,  in  15  Peters,  is  an  exposition  of  the 
law  upon  this  subject.  The  court  in  Alabama 
had  no  jurisdiction  over  a  foreign  executor. 
An  executor  can  neither  sue  nor  be  sued  in  an- 
other State. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

The  original  proceeding  in  this  case  was  a 
bill  in  equity.  The  complainants  are  heirs 
and  devisees  of  William  F.  Taylor,  being  aliens 
and  resident  in  Scotland.  He  was  a  naturalized 
citizen  of  South  Carolina.  The  respondent 
was  George  M.  Savage,  of  Alabama,  prosecuted 
there  as  executor  of  Samuel  Savage,  of  that 
State.  The  claim  set  up  in  the  bill  was,  that 
William  F.  Taylor,  before  his  death  in  A.  D. 
1811,  made  a  will,  devising  the  residue  of  his 
estate,  after  the  payment  of  a  few  legacies,  to 
the  complainants,  directing  all  his  property  to 
be  first  sold  and  converted  into  money,  and 
making  the  said  Samuel  Savage  one  of  his  ex- 
ecutors, associated  with  three  others.  It  was 
further  alleged,  that  the  business  was  divided 
between  them,  and  each  had  settled  for  what 
he  took  in  charge,  except  Savage,  who  had  not 
accounted  fully  for  the  property  received  by 
him  in  South  CaroUna,  or  \.\\ft  ^to^«^^%  <A  ^"w- 
tain  lands  of  WUUam  ¥.  Tai^Xoi  Vn  ILsuVvis^i 
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■old  hr  Savaffe,  and  that  by  his  negligence  large 
quantitiea  of  other  landa  situat^  there  had 
been  lost. 

The  orifflnal  answer  denied  that  the  executors 
took  out  Tetters  testamentary,  except  in  South 
Oarolina,  or  assumed  any  trusts  as  to  the 
161*]  ^property  of  the  testator  beyond  the 
limits  of  that  State,  or  ever  proved  the  will  in 
Kentucky.  It  also  denied  that  any  part  of 
William  F.  Taylor's  property  in  South  Uarolina 
had  not  been  duly  accounted  for.  As  to  lands 
in  Kentucky,  it  averred  that  the  testator  owned 
none,  and,  though  he  set  up  some  title  to  about 
4,400  acres,  that  it  was  invalid,  and  was  com- 
promised and  released  by  an  agent  of  the  com- 
plainants in  A.  D.  1836.  That,  as  the  latter 
were  aliens,  the  title  in  the  mean  time  had 
escheated  to  the  State;  the  executors  having, 
as  alleged,  only  a  bare  power  to  sell,  and  some 
of  them  dying  before  A.  D.  1818,  this  power 
could  not  be  exercised  by  the  others.  And 
though  it  admitted  that  Samuel  Savage  in  that 
vear  executed  deeds  of  about  one  fourth  of  the 
land  claimed  bv  the  testator,  receiving  a  small 
consideration  therefor,  yet  It  contended  that  no 
title  passed  thereby,  and  that  no  court  out  of 
the  State  of  South  Carolina  had  any  jurisdic- 
tion over  the  matter.  The  statute  of  limita- 
tions was  also  pleaded  to  all  the  claims. 

Some  other  particulars,  and  some  amend- 
ments of  the  answer,  which  may  be  found  ma- 
terial in  the  progress  of  the  inquiry,  will  be 
noticed  as  occasion  shall  require. 

A  preliminary  question  has  been  raised  In 
this  court,  in  consequence  of  what  had  taken 
place  in  the  progress  of  the  cause,  which  it  may 
be  proper  to  dispose  of  first.  After  judgment 
had  been  rendered  in  the  Circuit  Court  in  favor 
of  the  complainants  for  a  portion  of  their 
claims,  and  before  an  appeal  was  taken,  George 
M.  Savage,  the  executor  of  Samuel,  was  re- 
moved, and  Vincent  M.  Benham  appointed  ad- 
ministrator de  bonis  non  of  Samuel  Savage, 
with  the  will  annexed.  The  cause  was  then 
entered  in  this  court,  and  attempted  to  be  pro- 
ceeded in,  but  was  directed  to  be  remitted  to 
the  Circuit  Court  in  order  first  to  make  Ben- 
ham  a  party.  1  Howard,  282,  and  2  Howard, 
305.  Tnis  having  been  done,  the  case  came 
here  acain,  and  now  it  is  objected,  at  the 
threshold,  to  any  examination  of  the  original 
questions  in  the  case,  that  an  administrator  de 
bonis  non  is  not  liable  for  assets  in  the  hands  of 
the  deceased  executor.  See  Grant  v.  Chambers, 
4  Mass.  R.  611;  Alsop  v.  Marrow,  8  Conn.  R. 
684;  1  Serg.  ft  R.  549;  1  Gill  &  Johns.  207; 
and  other  cases  cited. 

But  if  the  correctness  of  these  decisions  be 
not  doubtful  at  law,  they  mav  require  several 
exceptions  and  limitations  in  equity.  See 
Blower  v.  Massetts,  3  Atkins,  773;  2  Ves.  Sen. 
465;  Mitford's  Pleadings,  64,  78;  2  Vem.  237; 
Fletcher's  Administrator  v.  Wise,  7  Dana,  347; 
1  Howard,  S.  C.  284,  in  this  case.  And  it  is 
clear,  that  under  the  statute  of  Alabama,  which 
roust,  by  the  thirty-fourth  section  of  the  Judi- 
ciary Act,  govern  this  case,  the  objection  cannot 
be  sustained.  This  statute  provides,  that 
''where  any  suit  may  have  been  commenced,  on 
behalf  of,  or  against  the  personal  representative 
or  repreaentAtiveB  of  any  testator  or  intestate, 
tAe  smme  may  be  prosecuted  oy  or  against  any 
stta^J  penon  or  penonu  who  'may  afterward 


succeed  to  the  administration  or  executorship; 
such  person  or  persons  may  at  any  time  oe 
made  parties,  on  motion,  and  the  cause  shall 
proceed  in  the  same  manner,  and  judgment 
therein  be  in  all  respects  as  effectual,  as  If  the 
same  were  prosecuted  by  or  asainst  the  parties 
originally  named."  Passed  September  4th,  18^1 ; 
see  Clay's  Digest,  227. 

The  grounds  or  causes  for  relief  presented  in 
the  bill  are  next  to  be  examined,  and  are  two. 
One  is  the  claim  on  account  of  an  alleged  fail- 
ure by  Samuel  Savage  to  settle,  as  executor  In 
South  Carolina,  for  a  debt  due  from  himself  to 
William  F.  Taylor,  and  some  other  debts  col- 
lected there,  with  proper  interest  thereon.  This 
is  the  first  jpround  on  the  merits;  and  It  may  be 
better  considered  separate  from  the  second  one, 
which  is  the  amount  demanded  for  alleged  neg- 
lects and  receipts  of  money  by  Savage  in  rela- 
tion to  the  lands  situated  in  Kentucky.  The 
property  left  by  the  testator  in  South  Carolina 
was  held  in  his  own  right,  and  the  proceeds  of 
H  were  collected  by  the  executor  bv  virtue  of 
his  letters  testamentary.  The  first  objection  in- 
terposed to  the  claim  respecting  that  is,  that  in 
point  of  fact  notlting  is  shown  to  have  been  due 
or  collected  there  which  the  executor  did  not 
account  for,  and  finally  settle  and  pay  over  the 
balance,  April  22d,  1818.  Another  is,  that  if 
anything  collected  there  and  then  omitted,  or 
not  since  paid  over,  should  now  be  accounted 
for,  it  ought  to  be  in  the  State  of  South  Caro- 
lina, where  the  letters  issued,  and  not  In  Ala- 
bama. Or,  at  all  events,  that  some  action  must 
first  be  hau  in  South  Carolina,  and  the  account 
re -opened,  and  the  new  matters  examined  and 
charged  there  upon  Samuel  Savage,  one  of  the 
original  executors,  before  he  or  George  M. 
Savage,  his  executor,  can  be  prosecuted  else- 
where for  the  amount.  The  following  cases 
may  be  referred  to  In  support  of  such  a  posi- 
tion: Vaughan  et  al.  v.  Northup  et  al.  15  Pe- 
ters, 1;  14  Peters,  83;  Story's  Confl.  of  Laws, 
513;  Aspden  et  al.  v.  Nixon,  4  Howard,  467; 
Carmichael  v.  Ray,  1  Richardson,  116.  While 
others  may  be  seen  against  it  in  14  Peters,  116; 
15  Peters,  110;  2  Wash.  C.  C.  338. 

But  it  is  to  be  recollected  that  the  statute  of 
limitations  Is  pleaded  against  this  no  less  than 
the  other  claim;  and  hence,  if,  on  examination, 
that  statute,  or  the  great  length  of  time  which 
lias  elapsed  since  1818,  should  be  found,  under 
all  the  circumstances  of  the  case,  to  render  a 
recovery  of  any  part  of  this  claim  illegal  or  in- 
equitable, a  decisive  opinion  on  the  other  points 
just  mentioned  will  become  unnecessary. 

We  therefore  proceed  to  inquire  into  this  first. 

The  settlement  in  1818  seems  to  have  been  a 
final  one;  the  balance  was  paid  over  to  an  agent 
of  the  plaintiff  then  present;  and  the  executor, 
Samuel  Savase,  soon  after  left  the  State,  and, 
for  aught  which  appears,  never  returned  again. 
The  statute,  if  running  at  all  as  to  the  matters 
in  South  Carolina,  should,  therefore,  as  a  gen- 
eral 'principle,  begin  in  1818;  and  any  [*26S 
special  excuse  for  not  suing  the  executor  with- 
in six  years  for  anything  not  then  accounted 
for,  such  as  coverture,  minority,  or  residence 
abroad,  ought  in  equity  as  well  as  law  to  have 
been  set  up  in  the  bill  originally  (7  Johns.  Ch. 
R.  74) ;  or  by  an  amendment  of  it,  allowed  after 
.the  answer,  \T\%toa.d  of  a  special  replication,  as 
•  provided  Y)^  th^  A5V.\i  t>a\<s  ^A  VW»  <5ov\t\..    ^% 
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Harsteller  et  al.  v.  M*C1ean,  7  Cranch,  156,  and 
Miller  v.  McTntyre,  6  Peters,  04. 

But,  notwithstandinc  tliis  omission,  as  some 
doubts  exist  whether  the  statute  of  limitations 
can  technically  apply  to  a  claim  situated  like 
this,  we  have  looked  further — to  the  circum- 
stances of  laches  and  long  neglect  by  the  com- 
plainants, independent  of  the  statute.  And 
they  seem  to  us  to  operate  in  equity  very  con- 
clusively against  going  back  ot  an  executor's 
account,  thus  formajiy  and  finally  settled,  after 
the  lapse  of  twenty  years  and  the  death  of  the 
parties  concerned.  Gardner  v.  Wagner,  1  Bald- 
win, 394,  454.  It  must  be  a  very  strong  case 
of  fraud,  proved  in  such  a  settlement,  or  of 
clear  accident  or  mistake,  which  could  ever 
make  it  just,  under  such  circumstances,  to  re- 
open and  revise  it.    9  Leigh,  393. 

Considering,  then,  that  the  agent  of  the  com- 
plainants, present  at  the  final  settlement  of  the 
account  and  receiving  the  balance,  had,  for 
augbt  which  appears,  a  full  opportunity  to 
know  all  the  circumstances,  and  make  objec- 
tions if  he  pleased,  and  that  no  fraud  or  mis- 
take is  shown  in  the  settlement,  whatever  error 
in  law  may  have  happened  in  computing  in- 
terest, we  consider  it  as  a  very  proper  case  for 
length  of  time  to  bring  repose.  In  support  of 
this  may  be  seen  the  following  cases:  1  Sch. 
&  Lef.  428;  2  Ibid.  309;  10  Wheat.  152;  1  Madd. 
Ch.  R.  99;  2  Ibid.  308;  Miller  v.  Mclntyre,  6 
Peters,  66,  67;  Cholmondely  y.  Clinton,  2  Jac. 
&  Walk.  1;  9  Peters,  62;  6  Johns.  Ch.  R.  266;  7 
Ibid.  00. 

The  other  claim  for  the  money  received  by 
Samuel  Savage,  on  account  of  his  conveyance 
of  a  portion  of  the  lands  situated  in  Kentucky, 
and  to  which  William  F.  Taylor  set  up  an  in- 
terest, rests  on  principles  entirely  dififerent,  both 
as  regarda  the  title  of  Taylor  and  the  respon- 
sibility of  Savage.  It  does  not  seem  to  have 
been  considered  fully,  heretofore,  that  those 
lands  did  not  belong  to  William  F.  Taylor, 
like  the  rest  of  his  property  in  South  Carolina, 
absolutely  as  his  own  in  fee.  They  came  to 
him  by  a  deed  in  trust  for  others,  from  Mary 
Forbes,  administratrix  of  William  Forbes,  who 
was  uncle  of  William  Forbes  Taylor,  and  a 
naturalized  citizen  of  Pennsylvania,  dying  with- 
out issue  except  a  son,  Nathaniel,  who  also  died 
without  issue  after  William  F.  Taylor's  death 
in  A.  D.  1811,  and  before  September,  1815. 
The  facts  in  the  case  do  not  seem  to  fix  the 
time  with  any  greater  certainty.  These  lands, 
amoimtingto  about  4,400  acres,  had  been  con- 
veyed to  William  Forbes  in  fee,  in  A.  D.  1786, 
by  one  Daniel  Broadhead,  and  by  Forbes  to 
John  Philips,  in  A.  D.  1794.  They  seem  to 
264*]  have  remained  in  Philips's  *hands  till 
June  3d,  A.  D.  1802,  when  he  conveyed  them 
to  the  said  Mary,  the  administratrix  of  Wil- 
liam Forbes,  with  the  following  limitation  in 
the  deed,  yiz.:  "in  trust,  nevertheless,  to  and 
for  the  only  proper  use  and  behoof  of  the  right 
heir  or  heirs  of  the  above  named  William 
i^^orbes,  deceased,  in  such  way  and  manner  as 
such  heir  or  heirs  may  order,  direct,  and  ap- 
point." 

On  the  1 7th  day  of  September,  1805,  she,  as 
before  mentioned,  conveyed  them  to  William 
Forbes  Taylor,  the  nephew  of  her  husband,  and 
his  only  heir  or  relative  naturalized  in  this 
comitrjr,  except  the  son  NmthanleL  the  rest  be- ' 
MS  Ij.  ed. 


ng  aliens  in  Scotland,  and  the  son  In  such 
health  as  not  likely  long  to  survive.  The  lands 
were,  therefore,  in  danger  of  escheating  to  the 
State  of  Kentucky,  or  a  part  of  them  at  least, 
unless  so  conveyed  as  to  pass  an  interest  to 
some  person  here,  which  could  be  held  in  be- 
half of  those  heirs  who  might  reside  abroad,  so 
that  their  shares  might  not  be  lost  or  forfeited 
The  limitation  in  the  deed  to  William  F.  Tay 
lor  from  Mary  Forbes  was  the  same  in  form  as 
that  in  the  conveyance  to  her,  except  the  clause 
creating  the  trust  begins  "in  witness,  never- 
theless," instead  of  "in  trust,  nevertheless." 
Whether  this  is  an  error  of  the  press,  or  in 
jopying,  or  an  intended  alteration,  is  not  stated, 
but  it  seems  not  to  have  been  contended  in 
argument  that  any  difi'erent  meaning  was  de- 
signed to  be  attached  to  the  expression.  After 
receiving  such  a  conveyance  for  such  a  purpose, 
it  appears  that  in  1808  William  F.  Taylor  insti- 
tuted thirty-three  suits  in  ejectment  in  the 
State  of  KentucKy  against  settlers  on  these 
lands,  which  were  pending  at  his  death  in  A.  D. 

1811.  But,  as  the  actions  were  in  the  name  of 
nominal  lessees,  they  did  not  abate  by  his 
death,  but  continued  on  the  docket  until  a  re- 
covery was  had  in  all  of  them,  in  January,  181S. 

Prior  to  this  recovery,  and  subsequent  to  the 
death  of  William  F.  Taylor  in  1811,  it  does  not 
appear  that  any  of  his  executors,  or  any  of  the 
heirs  of  William  Forbes,  or  any  of  the  devisees 
of  William  F.  Taylor,  did  anything  respecting 
these  lands,  except  this.  Samuel  Savage,  in  his 
administration  account  rendered  in  December, 

1812,  charged  for  a  journey  to  Kentucky  in 
relation  to  them.  And  on  the  14th  of  Septem- 
ber, 1815,  Mary  Taylor  and  her  husband  gave 
a  power  of  attorney  to  Patrick  McDowell  and 
Samuel  Taylor,  to  collect  her  share,  not  only  in 
the  estate  of  William  F.  Taylor,  but  in  the 
lands  in  Kentucky  of  which  she  claimed  to  be 
one  of  the  heirs,  in  conjunction  with  Samuel 
Taylor,  from  Nathaniel,  the  son  of  William 
Forbes,  and  their  mother  Elizabeth.  Samuel 
Taylor,  soon  after,  in  1816,  visited  this  coun- 
try, and  on  the  2d  of  April  in  that  year  ap- 
pointed Adam  Hutchinson  and  Peter  Bcnnock 
attorneys  for  himself  and  sister,  not  only  to 
collect  and  receive  what  was  due  to  them  from 
the  estate  of  William  F.  Taylor,  but  to  pros- 
ecute all  actions  necessary  to  recover  the  real 
estate  in  Kentucky  belonging  to  him  and  his 
sister.  But  notwithstanding  this,  and  not  ex- 
actly *in  keeping  with  it,  on  the  26th  [*265 
of  September,  1817,  Samuel  Savage,  rather 
than  these  attorneys,  writes  a  letter  to  Samuel 
Taylor  about  the  Kentucky  lands,  as  well  as 
the  estate  of  William  F.  Taylor  in  South  Caro- 
lina, then  unsettled.  And  to  show  the  further 
progress  as  to  these  lands  after  the  recoveries 
m  1818,  it  does  not  appear  that  any  of  the  heirs 
or  their  agents  took  possession  of  them  under 
the  judgments,  or  did  anything  in  respect  to 
them  till  1837.  But,  on  the  contrary,  Samuel 
Sayage  visited  Kentucky  in  July,  1818,  having 
removed  from  South  Carolina  to  Tennessee  in 
May  previous,  and  sold  about  one  fourth  of  the 
lands  to  the  occupants  for  $2,118,  calling  him- 
self, in  the  deeds,  "surviving  executor  of  the 
last  will  and  testament  of  William  Taylor," 
and  "authorized"  to  sell  by  the  will.  The 
other  occupants,  who  did  not  buy  ol  IdLm.^ 
took  out  BOOH  afteTw&ids  VuxmucxXota  «jnAXAX» 
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the  judgments  recovered,  and  continued  to  pos 
8C8S  the  landB  peaceably  till  William  Primrose, 
an  attorney  of  the  complainants,  visited  Ken- 
tucky in  1837  to  look  after  their  interests. 

The  previous  special  attorneys  hau  not  inter- 
fered, as  Hutchinson,  one  of  them,  soon  died, 
and  Bennock,  the  other,  declined  to  act.  And 
8amuel  Taylor,  in  letters  to  him  in  1824  and 
1825,  inquiring,  among  other  things,  if  Savage 
had  returned  to  South  Carolina  and  exhibited 
any  further  account  of  his  doings  in  the  ordina- 
ry's court,  makes  no  mention  of  the  Kentucky 
lands. 

Primrose,  soon  ascertaining  that,  in  1818, 
Savage  had  sold  about  eleven  himdred  acres  of 
them,  and  the  rest  had  been  suffered  to  remain 
in  the  possession  of  the  former  occupants,  per- 
suaded the  latter  to  give  him  something  more 
for  a  relase  or  quitclaim,  but  a  sum,  including 
what  had  been  paid  to  Savage,  not  at  all  equal 
to  their  full  value. 

It  is  a  very  important  fact.  In  connection 
with  this  arrangement,  that  Primrose,  though 
at  first  denying  the  validity  of  Savage's  doin^, 
was  compelled,  in  order  to  effect  a  oompronuse 
with  the  occupants  and  obtain  something  more 
on  a  settlement,  finally  to  agree,  under  his 
hand  and  seal,  in  behalf  of  the  plaintiffs,  "as 
far  as  it  is  in  their  power  to  do  so,  to  ratify 
and  confirm  the  deed  made  as  aforesaid  bv  the 
said  Savage,"  but  "reserve  to  themselves  the  bene- 
fit of  all  claims  they  may  have  against  the  said 
Savage  or  his  representatives  for  the  considera- 
tion which  the  said  Savage  received  for  the  sale 
of  the  land  aforesaid."  After  executing  the 
releases,  he  visited  Samuel  Savage,  in  Alabama, 
and  demanded  of  him  the  money  he  had  re- 
ceived in  behalf  of  the  heirs,  and  indemnity  for 
injuries  they  had  sustained  by  his  alleged  neg- 
lect in  respect  to  all  the  lands. 

Another  material  circumstance  is  very  im- 

f>erfectly  stated  in  the  record:  but  it  is  probab- 
y  thus:  When  William  F.  Taylor  died,  in  1811, 
both  Nathaniel,  the  son  of  William  Forbes, 
266*]  and  Elizabeth,  *the  sister  of  William 
Forbes,  being  the  mother  of  Taylor,  were 
aliens. 

On  these  facts,  it  is  next  to  be  decided, 
whether  the  interests  of  the  complainants  were 
such  in  the  lands  in  Kentucky,  when  Samuel 
Savage  sold  a  part  of  them,  in  1818,  as  to  make 
him  liable  to  the  complainants  for  his  conduct, 
wherever  he  might  reside;  and,  if  so,  to  what 
extent.  It  is  first  manifest,  from  a  part  of  the 
statement,  that  the  interest  of  William  F.  Tay- 
lor, at  the  time  of  his  death,  was  only  that  of  a 
trustee  in  these  lands,  and  not  as  the  owner  of 
any  portion  of  them  in  his  own  rights.  But 
•till,  in  that  capacity,  he  had  power  by  his  will 
to  direct  the  sale  of  them  by  his  executors,  and 
into  whose  hands  the  proceeds  should  after- 
wards be  placed,  to  be  held,  of  course,  for  the 
benefit  of  the  true  cestuis  que  trust. 

The  clause  in  his  will,  bearing  on  the  sale,  is: 
"I  do  hereby  order,  will,  and  direct,  that  on 
the  first  day  of  January  next  after  my  decease, 
or  as  near  that  day  as  can  conveniently  be, 
that  the  whole  of  the  property  that  I  may  die 
seized  and  possessed  of,  or  may  be  any  wise 
belonging  to  me,  be  sold." 

This    undoubtedly    meant    to   empower    the 

executors  to  sell  the  land  be  held  in  trust,  as 
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that  may  be  **any  wise  belonging  to  m«.* 
But  what  interest  was  thus  vested  in  the  ezee- 
utors  concerning  it?  A  mere  naked  power  to 
sell  T  or  a  power  coupled  with  a  trust  T  or  mere- 
ly a  power  coupled  with  an  interest?  These 
are  necessary  inquiries  aa  to  the  question  made 
in  the  case,  that  these  lands  have  esdieated  to 
the  State  of  Kentucky,  and  also  are  useful,  if 
not  necessary,  towards  settling  the  validity  of 
the  sale  bv  Savage,  and  the  place  where,  if 
liable  at  all,  he  can  be  made  to  account  for  the 
proceeds.  To  determine  these  inquiries,  it  will 
be  necessary  to  look  further  into  the  will. 

In  that,  after  directing  the  payment  of  a  few 
small  legacies  out  of  the  proceeds  of  his  prop- 
erty, he  proceeds:  "I  do  hereby  order,  give, 
grant,  and  devise  all  the  remainder  or  residue 
of  my  estate  which  shall  remain  after  paying 
the  before  mentioned  legacies  to  my  dearly  be- 
loved brother,  Samuel  Taylor,"  etc.,  ''and  to 
my  beloved  sister,  of  the  same  place,  share  and 
share  alike,  provided  they  shall  be  both  alive 
at  the  time  of  my  decease  and  have  issue, 
which  issue,  after  their  respective  deaths,  shall 
share  the  same  equally,"  etc.  On  this  and  the 
previous  provision  in  the  will,  coupled  with 
the  facts  which  have  been  mentioned,  we  con- 
sider the  law  to  be,  that  William  F.  Tavlor, 
taking  this  property  by  a  deed  which  maae  it 
an  express  trust  in  his  hands  for  the  heirs  of 
William  Forbes,  held  it  as  trustee  for  them  till 
his  death.  He  then  virtually  devised  the  truat 
and  the  lands  to  the  complamants,  by  directing 
that  the  lands  be  sold,  and,  after  discharging 
some  special  legacies,  the  proceeds  be  paid  over 
to  the  complainants,  as  his  residuary  legateea. 
*The  executors  were  thus  invested  with  [*267 
a  power  to  sell,  coupled  with  a  trust;  and  the 
residuary  legatees  thus  became  trustees  to  the 
heirs  is  William  Forbes.  To  identify  those 
heirs  is  somewhat  difficult,  but  is  very  impor- 
tant to  a  true  construction  of  the  will.  Prob- 
ably, in  1810,  they  were  his  son  Nathaniel, 
who,  dying  between  that  period  and  1815  with- 
out issue,  his  grandmother,  Elizabeth  Forbes, 
succeeded  to  him;  and,  on  her  death  about  that 
time,  the  complainants,  her  only  surviving 
children,  succeeded  to  her.  As  all  these,  ex- 
cept Nathaniel,  were  aliens,  and  he  was  In 
feeble  health  in  1811,  the  paramount  intention 
of  the  testator  doubtless  was  to  prevent  an  ea- 
cheat  of  this  and  his  own  property.  From  con- 
siderations of  affection,  as  well  as  duty,  he 
must  have  desired  to  secure  both  that  and  his 
own  estate  free  from  escheat  in  the  hands  of 
those  near  relatives  likely  soon  to  be  the  heira 
both  of  William  Forbes  and  himself. 

Either  of  two  constructions  of  his  will  would 
accomplish  this  object.  The  one  we  have  juat 
adopted,  considering  him  as  devising  the  pro- 
ceeds of  the  lands,  and  hence  their  title,  to  hia 
brother  and  sister,  subject  to  a  power  in  the 
executors,  coupled  with  a  trust  to  sell  them  and 
pay  certain  legacies;  or  another,  which  would 
consider  the  power  of  the  executors  as  one 
coupled  with  an  interest,  and  vest  the  title  at 
once  in  them  for  the  purpose  of  selling  the 
lands  and  discharfiring  the  small  legacies  and 
debts,  if  any,  but  holding  the  proceeds  in  truat 
to  be  paid  over  to  his  brother  and  sister,  for 
the  beficfit  of  the  heirs  of  William  Forbea, 
whomsoever  they  might  then  happen  to  be. 
See  %  ^.  V^UDA.  \^^>  ^  N^,  ^1%  V»wVa.  «Sk 
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Trusts,  234;  Pei«r  ▼.  Beverly,  10  Peters,  639. 
One  of  these  seems  also  to  have  been  the  eon- 
struction  put  on  the  will  hj  Samuel  Savage 
himself,  as  he  proceeded  to  visit  Kentucky 
twice  to  discharge  his  trust  in  relation  to  these 
lands,  and  finally  sold  about  a  fourth  of  them 
as  surviving  executor,  which  he  could  not 
have  done  honestly,  unless  deeming  himself 
possessed  of  more  than  the  naked  power  which 
his  executor  in  his  answer  now  sets  up.  In 
order  to  survive  to  him,  it  must  have  been  a 
power  coupled  either  with  a  trust  or  an  interest. 
See  cases  post.  To  show  that  the  executors, 
by  such  a  devise,  became  possessed  of  a  power 
coupled  with  a  trust  at  least,  reference  may  be 
had  to  the  following  cases  beside  those  already 
cited:  1  Atk.  420,  469;  2  Johns.  Gh.  264;  Clay 
et  al.  V.  Hart,  7  Dana,  1;  Sugden  on  Powers, 
06,  167;  3  Co.  litt  113,  note,  146,  181,  a;  2 
Story's  Eq.  Jurisp.  sec.  790;  6  Paige,  818; 
Zebach  v.  Smith,  3  Binney,  69.  One  of  the 
tests  on  this  subject  is,  that  a  naked  power  to 
sell  may  be  exercised  or  not  by  the  executors, 
and  is  discretionary;  while  an  imperative  direc- 
tion to  sell  and  dispose  of  the  proceeds  in  a 
certain  way,  as  in  this  case,  is  a  power  coupled 
with  a  trust.  7  Dana,  1;  10  Peters,  633;  12 
Wend.  664;  2  Story's  Eq.  Jurisp.  sec  1070; 
10  Vea.  636. 

268*]  *There  are  some  conflicting  cases  on 
this  subject;  but  it  is  not  necessary  to  review 
them  again,  it  having  been  so  ablv  performed 
by  Thompson,  J.,  for  this  court  m  Peters  v. 
Beverly,  10  Peters,  666.  There,  as  here,  the 
executors  were  not  expressly  named  as  the  per- 
sons who  were  to  sell  the  land,  yet,  say  the 
court,  "it  is  a  power  vested  in  them  by  neces- 
sary implication."  See,  also,  2  Sim.  A  Stu. 
238;  2  Story's  Eq.  Jurisp.  sec.  1060;  1  Atk. 
420;  16  Johns.  346;  4  Kent's  Com.  826;  2 
Johns.  Ch.  264;  4  Hill,  492.  There,  as  here, 
it  was  also  contended,  that  if  they  had  the 
power  to  sell  it  was  a  naked  one,  and  could 
not  survive;  but  the  court  say,  if  they  had 
another  duty  to  perform  under  the  will,  with 
the  proceeds,  it  was  a  power  coupled  with  a 
trust  or  an  interest,  and  survived.  10  Peters, 
567;  16  Johns.  349.  And  the  only  difference  is, 
that  the  subsequent  duty  to  be  performed  there 
was  the  payment  of  debts,  and  here  it  was  to 
pay  over  the  money  as  legacies,  and  of  course 
after  the  payment  of  any  existing  debts  out 

of  i^ 

If  William  F.  Taylor,  when  making  his 
will,  supposed  that  he,  as  trustee  of  this  land, 
could  direct  the  proceeds  to  be  paid  over  to 
others  than  the  heirs  of  William  or  Nathaniel 
F.,  the  devise  would  none  the  less  show  his  in- 
tent to  pass  to  the  executors  a  power  to  sell 
coupled  with  a  trust;  and  they  would  none  the 
less  take  it  coupled  with  a  trust.  Indeed,  if  it 
was  necessary,  m  a  case  like  this,  to  carrv  into 
effect  the  leading  object  of  the  testator  m  the 
will,  to  consider  him  as  granting  to  the  execu- 
tors A  power  coupled  with  an  interest,  rather 
than  one  coupled  witn  a  trust,  it  would  not  be 
diffieuU  to  sustain  such  a  construction  in  a 
eoort  of  equity,  as  we  have  before  intimated. 
Otrarta,  in  canying  out  the  wishes  of  testators, 
the  pdim  star  in  wills,  are  much  inclined,  espe- 
cially in  equity  to  vest,  all  the  power  or  inter- 
est in  executors  which  are  Decesaary  to  effectu- 
Mim  tbime  wUbm,  if  th§  Ungmun  can  lurbr  ad- 
MS  Ms, 


mit  it.  4  Kent's  Com.  304,  819;  10  liters,  636; 
Schauber  v.  Jackson,  2  Wend.  34;  Bradstreet 
V.  Clarke,  12  Ibid.  663;  Bloomer  v.  Waldron,  3 
Hill,  365;  Gates  v.  Cooke,  3  Burr.  1684;  Jack- 
son V.  Martin,  18  Johns.  31;  1  Ves.  Sen.  486; 
Coster  T.  Lorillard,  14  Wend.  299.  They  are 
inclined,  also,  when  considering  it  a  trust,  or 
a  power  coupled  with  an  interest,  to  have 
its  duration  and  quantity  commensurate  with 
the  object  to  be  accomplished.  Shelly  v. 
Ediin,  4  Adol.  k  El.  586;  White  v.  Simpson, 
6  East,  164;  1  Bam.  &  Cress.  342;  6  Taunt. 
385.  Though  the  distinctions  between  these 
different  powers  are  not  always  well  preserved, 
no  doubt  exists  that  a  power  coupled  with  an 
interest  may  be  inferred  by  obvious  implica- 
tion from  the  whole  will,  as  the  fee  not  being 
at  once  vested  elsewhere,  and  it  being  neces- 
sary to  have  it  in  the  executors  to  effect  the 
general  design  (Jackson  v.  Schauber,  2  Wend. 
1,  64,  66,  overruling  S.  C.  7  Cowen,  193),  as 
well  as  from  the  usual  course,  which  is  by  an 
express  devise  to  the  executors.  Bradstreet  v. 
Qarke,  12  Wend.  *665,  667.  Nor  is  [*269 
it  of  any  consequence  how  small  the  interest 
be.  Osgood  V.  Franklin,  2  Johns.  Ch.  20; 
Bergen  v.  Bennett,  1  Caines'  Cas.  in  Err.  16;  2 
P.  Wms.  102.  It  is  enough  if  only  to  distrib- 
ute the  proceeds  as  here,  or  to  take  the  rents 
or  use  for  the  benefit  of  others.  Same  cases, 
and  14  Johns.  555;  Zebach  v.  Smith,  3  Binney, 
69.  The  interest,  too,  mav  be  equitable  or 
legal.  Hearle  v.  Greenbank,  3  Atk.  714;  2 
Johns.  Ch.  20.  And  it  is  an  interest  not  re- 
quired to  yield  a  profit  or  gain,  but  any  title 
in  the  estate  itself,  the  thing  to  be  sold.  Hunt 
V.  Rousmanier,  8  Wheat.  174,  206.  Being 
given  by  the  will,  when  it  is  a  power  coupled 
wtfth  an  interest,  and  the  conveyance  under  it 
being  by  and  through  the  will,  it  is  of  course 
for  the  use  of  the  person  designated  in  the  will, 
as  if  it  was  a  devise  over  to  him.  And  if  the 
whole  scope  and  design  of  the  will  could  not 
otherwise  be  accomplished,  it  might  not  there- 
fore be  unjustifiable  in  a  court  of  equity.  In  a 
case  like  this,  to  let  the  title  vest  in  the  execu- 
tors first,  for  the  purpose  of  being  sold  and 
turned  into  personal  estate,  for  the  alien  lega- 
tees, in  order  to  avoid  the  very  escheat  now  set 
up  by  the  respondent.  Craig  v.  Leslie,  3 
Wheat.  376,  377;  1  Ves.  Sen.  144,  486;  4 
Kent's  Com.  304,  310,  note;  14  Wend.  268. 
Indeed,  a  court  of  equity,  if  it  should  appear 
necessary,  in  order  to  avoid  an  escheat,  and  to 
enforce  any  apparent  devise  of  the  testator 
when  trustee,  directing  land  to  be  turned  into 
money  and  to  go  to  c^ain  legatees,  or  cestuis 
que  trust,  and  look  to  substwice  rather  than 
form,  will  consider  the  act  as  done  at  once, 
which  is  directed  to  be  done,  and  the  land  as 
money,  and  thus  to  be  passed  to  those  entitled 
to  it.  Peter  v.  Beverly,  10  Peters,  633,  663;  8 
Wheat.  563;  6  Paige,  318;  Bogert  v.  Hertell, 
4  Hill,  495;  2  Story's  Eq.  Jurisp.  sec.  790; 
Newland  on  Contr.  48  to  64,  and  authorities 
cited. 

But  as  the  title  here  can  be  considered  as 
passing  to  the  complainants  at  once,  leaving 
only  a  power  coupled  with  a  trust  in  the  exec- 
utors, and  still  accomplish  the  objeet  of  the 
testator  in  preventing  an  escheat,  we  are  in- 
clined to  adopt  t^at  eoTiaViuclVoii  ol  \i>DA  ^V\  «a 
the  aaler  oaa.  amidai  lAiexii  «Q»ik&icX^!^  %.\i.- 


269 


SuniBMB  CouBT  or  THE  Ufitd  Statbi. 


M47 


thoritlet  and  opinions  in  relation  to  this  ques- 
tion. See  some  of  them  in  4  Kent's  Com. 
821,  note,  5th  ed.  In  such  cases,  till  the  sale  is 
made,  the  title  usually  Tests  in  the  heirs,  if  no 
other  intent  is  manifest.  Jackson  v.  Burr,  9 
Johns.  105,  106;  Denn  t.  Gaskin,  Cowp.  661. 
But  where  it  is  given  by  devise,  as  here,  and 
the  devisees  were  not  the  cestuis  que  trust  and 
heirs  as  to  those  lands  when  he  died,  it  is 
proper  that  the  title  should  be  considered  as 
passing  by  devise,  and  as  beinff  in  the  com- 
plainants by  devise  rather  than  descent.  Jack- 
son V.  Schauber,  7  Gowen,  197;  Cowp.  661;  8 
Wheat.  206,  207;  2  Wend.  34;  Coster  v.  Lor- 
illard,  14  Wend.  326.  And  the  more  especially 
it  it  so,  when,  if  the  heirs  took  it  as  heirs, 
it  might  escheat. 

The  case  of  Jackson  t.  De  Lancy,  13  Johns. 
556,  reviews  most  of  the  cases  connected  with 
this  question,  and  comes  to  the  conclusion.. 
170*]  ^substantially,  that  the  title  to  the  trust 
estate  would  pass  m  a  case  like  this  to  the 
residuary  legatees,  and  be  held  by  them  for  the 
oestuis  que  trust.  See  the  cases  there  cited, 
among  them  Braybroke  v.  Inskip,  8  Ves.  417;  2 
P.  Wms.  108;  Ex-parte  Sergison,  4  Ves.  147;  1 
Merivale,  450;  5  Pick.  112;  see,  also,  Dexter  v. 
Stewart,  7  Johns.  Ch.  55.  The  better  opin- 
ion is,  that  a  trust  estate  always  passes  in  a 
Sncral  devise  like  this  to  the  residuary  lega- 
es,  if  no  circumstances  appear  to  indicate  a 
contrary  intent.  Braybroke  v.  Inskip,  8  Ves. 
417,  436;  3  Ibid.  348;  4  Ibid.  147;  13  Johns.  537; 
Ballard  et  al.  v.  Carter,  5  Pick.  115;  Marlow  v. 
Smith,  2  P.  Wms.  198,  201.  Here,  the  circum- 
stances fortify  the  idea,  rather  than  impair  it, 
that  the  trust  estate  was  intended,  in  the  end, 
to  pass  to  the  residuary  legatees,  as  they  were 
then  probably  supposed  to  be  the  cestuis  que 
trust,  and  in  fact  became  so  before  the  devise 
took  effect. 

Another  reason  is,  that  the  devisee  would, 
if  not  cestuis  que  trust,  hold  the  estate  for 
them,  and  be  bound  to  account  for  it  to  them, 
so  as  to  make  it  safe.  Marlow  v.  Smith,  2  P. 
Wms.  201. 

This  view  of  the  case  disposes  first  of  the 
point  made,  that  these  lands  had,  before  the 
sale  by  Savage,  escheated  to  the  State  of  Ken- 
tucky. It  was  hence  argued  that  they  could 
not  be  sold  by  him,  though  no  office  had  been 
found,  the  respondent  considering  an  escheat 
good  without  any  office  found.  Montgomery 
T.  Dorion,  7  N.  H.  Rep.  480;  6  Johns.  Ch. 
365.  But  that  is  correct  only  as  to  land  cast 
by  descent  on  an  alien.  7  Cranch,  629.  For, 
as  to  land  taken  by  devise  or  purchase,  an 
alien  can  always  hold  it  till  office  found. 
Knight  V.  Duplessis,  2  Ves.  Sen.  360;  Co. 
Litt.  2,  6;  Powell  on  Devises,  316;  Hubbard  v. 
Goodwin,  3  Leigh,  512;  3  Wheat.  580;  Gover- 
neur's  Heirs  v.  Robertson,  11  lb.  332,  355; 
Fairfax  v.  Hunter*s  Lessee,  7  Cranch,  618. 

It  will  be  seen,  on  a  very  brief  examination, 
that  the  idea  of  a  descent  cast  upon  aliens  of 
these  lands,  on  the  death  of  William  F.  Tay- 
lor or  Nathaniel  Forbes,  cannot  be  sustained 
under  the  opinions  we  have  just  expressed. 
The  aliens  took  them  by  devise,  and  not  by  de- 
scent, in  either  of  the  two  constructions  of  the 
w))}  wbhh  can  be  at  all  vindicated.  As  a  gen- 
Mnl  principle,  too,  in  all  cases,  a  court  of  chan- 
f^  will  not  nuMe  m  um9  "bj  implicatioii,"  in 


an  alien,  so  as  to  endanger  the  estate,  bnt  will 
rather  pass  a  title  to  the  executors  in  trust.  2 
Wash.  C.  C.  447.  So  it  has  been  held  that, 
if  it  can  be  avoided,  a  court  will  not  vest  the 
estate  in  an  alien  by  construction,  in  order  to 
have  it  escheat,  when  otherwise  it  would  not. 
3  Leigh,  513,  and  cases  cited. 

We  are  prepared  next  to  see  whether  Samuel 
Savage  or  his  representatives  are  liable  to  ac- 
count for  this  property  in  Alabama,  provided 
he  is  chargeable  anywhere.  Because,  if  not  ao 
liable  in  Alabama,  this  part  of  the  case  must 
fail  for  want  of  jurisdiction  in  the  State  in 
which  the  proceedings  were  instituted;  and  the 
further  questions  as  to  his  liability  need  not  be 
examined. 

*First,  then,  it  happens,  that  though  [*S71 
the  heirs  of  Nathaniel  Forbes  and  Elizabeth  are 
the  same  persons  here  as  the  residuary  legatees 
of  William  F.  Taylor,  yet  they  take  an  interest 
in  the  Kentucky  lands  and  their  proceeds,  in  a 
different  right  and  for  a  different  purpose  from 
what  they  do  in  the  property  of  William  F. 
Taylor  held  in  his  own  right.  It  happens,  too, 
that  the  interest  they  thus  take  is  derived  from 
the  deed  by  Mary  Forbes  to  William  F.  Taylor, 
and  not  through  the  will  of  the  latter,  except 
as  directing  the  trust  property  to  be  sold  by  Us 
executors  and  paid  over  to  them.  It  is  impor- 
tant to  observe  also,  in  this  connection,  that  their 
taking  of  this  property  and  the  sale  of  it  are 
neither  of  them  by  virtue  of  -any  letters  testa- 
mentary issued  in  South  Carolina;  that  the 
property  is  not  assets  of  William  F.  Tavlor 
collected  or  to  be  accounted  for  there;  and  as 
the  sale  made  by  Samuel  Savage  of  a  part  of 
these  lands  was  made  in  a  different  State,  and 
of  property  situated  in  a  different  State,  and  the 

f>roce^s  of  it  never  carried  into  South  Caro- 
ina,  and  the  sale  made  after  be  had  romoved 
therefrom  and  closed  up  his  administration 
there,  no  reason  exists  for  making  him  account 
in  that  State  for  the  sale.  See  1  Rich.  8.  C. 
Rep.  116;  2  Wend.  471;  6  Pick.  481;  8  Mon. 
514;  Story's  Conflict  of  Laws,  sec.  523.  So,  not 
having  taken  out  letters  testamentary  in  Ken- 
tucky, or  even  proved  the  will  there,  and  re- 
siding elsewhere,  he  could  not  be  sued  in  that 
State.  Fletcher's  Administrators  v.  Wier,  7 
Dana,  348.  It  follows,  then,  that  if  liable  at 
all  for  the  proceeds  of  the  sale  of  this  truat 
property,  being  not  that  owned  by  the  testator 
in  his  own  right,  and  the  sale  made  by  virtue 
of  a  power  in  the  will,  and  not  of  letters  testa- 
mentary, he  was  liable  in  Alabama,  the  State 
where  he  had  his  domicil;  the  State  whither  lie 
carried  his  proceeds — where  the  demand  was 
made  on  him  by  the  complainants;  where 
(jleorge  M.  Savage,  his  executor,  took  out  letters 
on  his  estate,  and  where  alone  Qeorge  M. 
Savage  could  be  proceeded  against  for  any 
claim  against  his  testator.  Bryan  et  al.  v.  Mc- 
Gee,  2  Wash.  C.  C.  338;  Trecothick  t.  Austin 
et  al.  4  Mason,  C.  C.  29. 

Being  liable,  then,  in  Alabama,  if  at  all,  for 
the  acts  done  in  respect  to  these  lands,  it  is 
next  to  be  considered  whether  Samuel  Savage 
or  his  representatives  are  responsible  for  them 
to  the  complainants  at  all,  and  if  so,  to  what 
extent.  When  applied  to  in  1838,  by  Primrose, 
the  attorney  of  the  complainants,  to  pay  over 
the  proceeds  of  his  sale.  Savage  admitted  that 
*  ilk  181&  >iA  axecuUd  xAeaaaa  ^1  iXuvoSl  ^sca  Vs^q^i^ 
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of  these  lands,  in  which  he  acknowledged  a 
conaideration  received  by  him  of  more  than 
two  thousand  dollars;  that  he  professed  to 
make  the  sale  and  receive  the  consideration  as 
suryiving  executor  of  William  F.  Taylor,  and 
by  virtue  of  a  power  in  his  will,  and  that  he 
never  had  accounted  for  the  proceeds  since,  but 
contended  that  the  sum  actually  realized  by 
him  was  much  smaller  than  that  named  in  the 
deeds,  and  objected  to  pay  over  anything,  though 
972*]  *not  assigning  particularly  his  reasons 
for  the  refusaL  But  the  counsel  for  the  respond- 
ent now  interpose  various  specific  reasons 
against  accounting  for  those  proceeds  beside 
that  already  disposed  of,  which  questioned  the 
jurisdiction  over  the  matter  in  Alabama.  One 
of  their  objections  is  the  want  of  interest  in  the 
complainants  as  legatees  or  cestuis  que  trust  to 
recover.  Another  is  the  irregularity,  and  in- 
deed iUegalitv,  of  his  sale.  Another  is  the  small 
amount  received,  not  exceeding  his  expenses. 
And  another,  still,  is  the  statute  of  limitations. 

But  we  have  aJready  shown  that  the  com- 
plainants, as  residuary  legatees,  were  entitled 
to  the  trust  estate  under  the  devise  immediately, 
and,  in  any  permissible  view,  as  soon  as  it  was 
converted  into  money,  and  would  be  bound  to 
manage  and  account  for  it  to  the  true  cestuis 
que  trust,  if  they  were  not  so  themselves.  See 
before,  13  Johns.  665,  and  8  Ves.  417,  436, 
and  other  cases.  Being  now,  however,  cestuis 
que  trust  themselves,  as  well  as  devisees,  their 
interest  in  the  proceeds  of  the  sale  is  beyond 
controversy,  there  having  been,  as  already 
ahown,  no  previous  escheat  of  the  lands. 

In  respect  to  the  informality  and  illegality  of 
the  sale,  they  are  insisted  on  from  its  not  ap- 
pearinff  that  all  the  executors  except  Savage 
were  then  dead,  from  his  not  recording  the  will 
in  Kentucky,  and  from  the  verbal  denial  at 
first  of  the  validity  of  his  sale  by  Primrose. 
But  it  is  to  be  remembered  that  this  is  a  bill  in 
equity,  that  the  executors  had  a  power  under 
the  will  to  sell  this  property,  which  was  a 
power  coupled  with  a  trust.  That  is  not  a  title 
to  be  made  out  at  law  under  a  special  statute, 
where  much  strictness  is  required.  6  Mass.  R. 
40;  14  Ibid.  286. 

Nor  is  it  only  a  naked  power,  not  coupled 
with  any  trust  or  interest,  where  much  strict- 
is  also  requisite.  Williams  et  al.  v.  Peyton's 
»,  4  Wheat.  79;  10  Peters,  161,  and  others 
cited.  But  it  is  merely  a  case  to  show 
•ueh  a  sale  as  may  make,  in  a  court  of  equity, 
an  agent  or  trustee  liable  to  those  for  whom  he 
acts.  Minuse  v.  Cox,  5  Johns.  Ch.  441,  and 
Rodriguez  v.  Hefferman,  Ibid.  420. 

Now,  it  appears  that  Savage,  in  his  deeds  of 
this  land,  averred  himself  to  be  surviving  ex- 
ecutor of  Taylor's  will.  And  the  case  discloses 
the  death  of  two  of  them,  but  says  nothing  of 
the  other,  except,  in  1824  and  1825  he  is  re- 
ferred to  as  dead  "some  time  ago."  Consider- 
ing him  also  as  then  dead,  which  is  the  prob- 
able inference  from  these  facts,  the  right  of 
Savage  alone  to  sell  under  the  will  would  be 
good.  A  power  to  sell,  not  merely  a  naked  one, 
but  coupled  either  with  an  interest  or  a  trust, 
survives  to  the  surviving  executor.  Peter  v. 
Beverly,  10  Peters,  633;  Co.  litt.  113  a,  181  b; 
Lewin  on  Trusts,  266;  Sugden  on  Powers,  165, 
166;  2  Johns.  Ch.  R.  1;  7  Dana,  1;  5  Paige, 
46;  2  Stoijr's  Bq.  JurUp.  see.  1062;  10  Johns. 
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562;  8  Wheat.  203;  Jackson  v.  Ferris,  15  Johns. 
346.  Several  of  the  States  have  positive  stat- 
utes regulating  this  matter,  and  usually  In  this 
way. 

*Again,  if  all  of  several  trustees  de-  [*27S 
dine  the  trust  except  one,  the  estate  vests  in 
him,  and  he  is  authorized  to  sell  alone.  8 
Paige,  420;  4  Kent's  Com.  326,  note;  King  v. 
Donelly  et  al.  5  Paige,  46;  In  re  Van  Schoon- 
hoven,  660;  Cro.  Eliz.  80;  7  Dana,  1;  Zebacb 
V.  Smith,  3  Binney,  60. 

All  the  executors  in  this  case,  except  Savage, 
declined  to  have  any  concern  with  these  lands, 
and  do  not  appear  ever  to  have  done  anything 
concerning  them.  It  is  obvious,  likewise,  on 
principle,  that  inhere  a  sale  is  made  under  a 
will,  which  is  merely  the  evidence  of  author- 
ity or  power  to  do  it,  the  omission  to  record  it 
will  not  vitiate  the  sale,  unless  recording  is  in 
such  case  required  by  a  local  statute.  If  so  re- 
quired, the  statute  must  of  course  govern.  0 
Wheat.  666;  10  Wheat.  202.  Probably  the 
necessity  for  this  must  depend  entirely  on  the 
local  laws  applicable  to  the  transaction — the 
lex  rei  site,  2  Hann.  124;  Kerr  v.  Moon,  0 
Wheat.  570;  7  Cranch,  115, — and  not  on  anv 
general  principles  of  international  law  appli- 
cable to  immovable  property.  If  not  necessary 
by.  those  laws,  the  omission  to  do  it  would  not 
be  taken  advantage  of  by  anyone  in  any  case; 
and  if  necessary,  it  would  not  seem  very  equita- 
ble to  let  the  executor  take  advantage  of  it,  who 
himself  had  been  guilty  of  the  omission. 

Dut  however  this  should  be  decided,  looking 
to  the  laws  of  Kentucky,  and  how  far  it  may 
be  cured  by  the  subsequent  proof  and  record 
ing  of  the  will  by  Primrose  for  the  complain- 
ants (11  Peters,  211),  and  whether  it  is  neces- 
sary to  take  out  letters  testamentary  in  Ken- 
tucky to  make  such  a  sale,  Lewis  v.  MacFar- 
land,  0  Cranch,  161,  we  need  not  give  any  de- 
cisive opinion ;  since  this  branch  of  the  inquiry, 
as  to  the  liability  of  Savage,  can  be  disposed  of 
under  a  different  aspect  of  the  case. 

If  the  land  was  sold  informally  by  Savag(\ 
still  it  was  sold  in  fact;  it  was  conveyed  in  the 
character  of  surviving  executor;  the  authority 
for  doing  it  was  claimed  under  the  will;  the 
money  for  it  was  received  in  this  way ;  the  lauds 
were  occupied  quietly  under  his  deed  for  near 
twenty  years;  tne  consideration  was  never  paid 
back  to  the  grantees,  nor  by  law  liable  to  be,  as 
his  deed  was  without  warranty  except  against 
those  claiming  under  W.  F.  Taylor,  and,  as 
regards  them,  was  in  the  end  expressly  con- 
firmed by  his  heirs  and  devisees  under  the  com- 
promise before  detailed. 

It  is  true  that  their  agent  at  first  denied  the 
legality  of  the  sale  by  Savage,  but  from  its  hay- 
ing actually  taken  place,  money  been  received 
under  it,  and  the  lands  occupied  in  conformity 
to  it  so  lonff,  he  was  in  the  end  obliged  to  com- 
promise and  confirm  it  for  much  less  than  the 
real  value  of  the  lands,  and  expressly  reserved 
the  right  to  resort  to  Savage  for  the  amount  he 
had  received. 

On  a  consideration  of  these  facts,  can  there 
be  a  doubt  that  it  is  equitable  to  make  Samuel 
Sava^  and  his  representatives  pay  over  to  the 
cestuis  que  trust  the  money  he  thus  received  ok 
their  account?  *Can  they  be  allowed  [*274 
to  set  up  his  own  imperfect  dovn^  ot  "^^^^^^ 
as  a  iustificatlon  for  not  v«Ly\TLa  v««t  ""fi^AX.  ^^ 
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actually  received  for  them,  and  still  holds?  Is 
he  not  estopped  in  equity  to  deny  his  liability 
to  the  complainants?  Have  they  not  suffered 
in  their  interests  to  this  extent  by  his  conduct? 
Have  not  he  and  his  estate  profited  to  this  ex- 
tent by  his  sale  of  their  property  ?  These  ques- 
tions can  be  answered  only  in  one  way,  and 
the  replies  must  give  a  stamp  and  character  to 
the  whole  transaction  in  a  court  of  conscience 
unfavorable  to  Savage.  Ck)nsequently,  in  this 
bill  in  equity  between  the  parties  as  to  a  trust, 
we  think  it  manifestly  just  that  the  complain- 
ants, as  against  Savage's  estate,  are  entitled  to 
this  money;  at  least,  to  the  amount  adjudged 
in  the  court  below.  1  Johns  Ch.  R.  620;  1 
Paige's  Ch.  R.  147,  151;  6  Paige,  355;  2 
Johns.  Ch.  R.  1;  7  Ibid.  122.  Simple  inter- 
Mt  in  such  cases  seems  proper,  and  was  allowed. 
4  Yes.  101;  6  Ibid.  794;  16  Ibid.  410.  As 
an  analogy  for  estopping  Savage  to  deny  what 
he  has  said  in  his  own  deed,  see  Speake  et  al.  v. 
The  United  States,  9  Cranch,  28,  and  cases  in 
Com.  Dig.  Estoppel,  a,  2.  So,  "it  is  a  settled 
principle  of  equity,  that  when  a  person  under- 
takes to  act  as  an  agent  for  another,  he  cannot 
be  permitted  to  deal  in  the  matter  of  that 
agency  upon  his  own  account  and  for  hit  own 
benefit."   Sweet  v.  Jacocks,  6  Paige,  365. 

So,  "every  person  who  receives  money  to  be 
paid  to  another,  or  to  be  applied  to  a  particu- 
lar purpose,  to  which  he  does  not  apply  it,  is  a 
trustee,  and  may  be  sued  either  at  law,  for 
money  had  and  received,  or  in  equity,  as  a 
trustee,  for  a  breach  of  trust."  Kane  v.  Blood - 
good,  7  Johns.  Ch.  110;  Scott  v.  Surman,  Willes, 
404;  Shakeshaft's  case,  3  Bro.  Ch.  Cas.  198. 

He  is  liable,  then,  first,  on  the  ground  that 
the  cestuis  que  tnist  might  confirm  the  sale  and 
resort  to  the  proceeds,  as  they  finally  did  in 
this  case.  Story's  £q.  Jurisp.  sec.  1262;  2 
Johns.  Ch.  442;  1  Ibid.  581.  It  is  true  that 
Ruch  a  confirmation  must  be  full  and  distinct; 
whereas  here  a  disavowal  of  it  was  at  first  made 
l>y  their  agent,  and  when  it  was  in  the  end  agreed 
to  be  ratified,  the  act  was  done  on  the  receipt 
of  additional  money. 

This,  however,  would  not  seem  to  vitiate  it 
under  the  reservation  made  of  a  right  to  pro- 
ceed against  Savage  for  what  he  hid  received. 
The  complainants,  then,  fully  confirmed  Sav- 
age's acts  as  a  sale,  just  as  much  as  if  no  further 
'.noney  had  been  paid.  Though  they  asked  for 
this  additional  sum,  this  was  no  injury  to  Sav- 
age, and  should  constitute  no  objection  to  his 
paying  over  to  them  what  his  vendees  agreed 
ne  should,  and  what  he  virtually  promised  to 
do,  when  taking  the  money  for  their  property. 

But  if  this  view  of  the  matter  was  at  all 
doubtful,  another  ground  exists  on  which  he 
mi^ht  be  made  liable  to  a  like  extent,  and  on 
which  the  complainants  seek  to  charge  him  for 
a  much  larger  amoimt.  The  sale  by  Savage,  if 
275*1  not  valid  and  not  confirmed,  was  *still 
injurious  to  the  complainants.  It  gave  such  a 
color  of  title  to  the  tenants  as  to  prevent  the 
complainants  from  obtaining  anything  more 
for  their  lands,  but  by  way  of  compromise,  and 
then  a  price  in  all,  including  what  was  paid  to 
Savage,  far  less  than  their  true  value. 

A  trustee  is  liable  for  misconduct  or  breach 

of  trust  or  negligence,  as  well  as  for  money 

mctu&Uy  received.     JacohB*   R.    120.     And    if 

fit  theae  wmy»  be  ivjurea  the  cestui  que  trust, 
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he  ia  liable,  whether  he  himself  gains  by  Ue 
misbehavior  or  not.  Lewin  on  Tnists,  634;  8 
Bro.  Ch.  Cas.  198.  But  when  we  come  to 
inquire,  aa  the  complainants  insist,  whether 
Savage  was  not  liable  for  a  much  lareer  aum 
on  this  groimd  than  what  was  allowed  in  the 
court  below,  we  are  met  by  several  difficulties. 
The  amount,  beyond  the  money  received  and 
interest  thereon,  rests  on  estimates  somewhat 
conjectural  after  so  long  a  lapse  of  time;  wad 
the  neglect  itself  is  not  so  easily  fixed  with 
much  certainty,  from  a  like  cause,  and  the 
death  of  parties  preventing  explanations,  and 
an  extraordinary  omission  for  almost  a  whole 
generation  by  the  complainants  themselves  to 
bring  this  business  to  a  close.  Savage,  al80» 
may  have  proceeded  no  further  in  subaequent 
years  to  sell  the  rest  of  the  lands,  and  take 
charge  of  the  judgments  which  had  been  recov- 
ered, because  discovering  that  Samuel  and 
Mary  Taylor,  the  heirs,  had  appointed  Hutchin- 
son and  Bennock  special  agents  instead  of  him- 
self to  manage  the  Kentucky  property.  The 
degree  of  neglect  to  be  made  out  for  any  sum 
beyond  that  actually  received  is  also  different 
and  greater.  When  the  trustee  is  made  liable 
for  more,  it  must  be,  in  the  language  of  tlie 
books,  "in  cases  of  very  supine  negfigence  or 
willful  default."  14  Johns.  527;  Ibid.  684; 
Pybus  T.  Smith,  1  Ves.  Jun.  103;  Palmer  t. 
Jones,  1  Vem.  144;  Osgood  v.  Franklin,  2 
Johns.  Ch.  27;  8  Bro.  Ch.  R.  340;  1  Madd. 
290;  Caffre^  v.  Darby,  6  Ves.  497.  It  would 
hardly  be  justifiable  to  find  the  existence  of 
either  of  those  after  such  a  length  of  time,  ob- 
scuring so  much  by  its  mists  and  obliterating 
so  much  by  death. 

Damages,  likewise,  for  mere  neglect  would 
stand  in  a  different  attitude  as  to  the  statute  of 
limitations  from  what  we  shall  soon  see  it  does 
as  to  money  held  in  trust;  and  if  the  claim  was 
on  account  of  a  breach  of  trust  committed  and 
perfected  when  the  neglect  first  occurred,  it 
would  be  difiicult  to  overcome  the  bar  occa- 
sioned by  nineteen  or  twenty  years  since. 

As  to  the  remaining  objection,  under  this 
head,  that  the  sum  received  did  not  exceed 
Savage's  expenses,  this  is  not  in  the  first 
answer,  and  comes  from  an  executor  who 
could  not  possess  full  means  of  knowing  the 
facts,  and  is  not  entitled  to  so  much  wei^t  as 
if  it  had  been  put  in  and  sworn  to  by  Samuel 
Savage  himself.  Carpenter  v.  The  Providence 
Insurance  Company,  4  How.  185,  and  cases 
cited  there. 

Besides  this,  there  is  no  evidence  to  support 
the  denial.  It  is  *not  accompanied  with  [^276 
any  exhibit  of  expenses;  and  no  account  for 
them  seems  to  have  been  offered  in  evidence 
in  the  court  below.  To  overcome  this  denial 
stands  the  admission  in  the  first  answer  of  re- 
ceipts, to  the  extent  of  three  or  four  hundred 
dollars,  and  no  set-off  claimed;  next,  the  ac- 
knowledgment to  Primrose  of  something  re* 
ceived;  next,  the  recorded  confession  in  the 
deed  that  $2,118  was  paid  to  him;  and,  finally, 
the  testimony  of  several  witnesses  to  actual 
payments,  and  the  solvency  of  all  the  purchas- 
ers. But  if  any  doubt  existed  as  to  this  amount 
being  the  proper  one,  with  interest,  it  would  be 
removed  by  the  proceedings  in  the  District 
Court,  where  the  account  waa  stated  in  this 
manner  aitet  asi  vxasi&nsXVoaXs)  %;i5c««i!i«c^  Vk^ 


IMr                     Tailok  et  ai^  t.  Behkak,  Adm'm.    Banuii  V.  Taxlos  r  ai.  2TC 

tor«  the  judge,  Knd  with  liberty  to  «xoept  t«  w»a,  to  mU  the  lands  hia  testator  held  in  Ken* 

the  account,  and  no  exception  taken.  tuokj  in  tnut,  and  the  other,  to  aell  the  landa 

The  last  objection  to  the  recovery  of  the  and  the  other  pTopcrty,  held  in  his  own  right, 
amount  actually  received,  with  interest  thereon  iu  South  Carolina.  Notwithstanding  this,  tbit 
is  the  statute  of  limitations.  As  before  inti-  variance  does  not  seem  to  us  to  be  such  as,  In 
mated,  this  statute,  in  respect  to  money  taken  this  staffs  of  the  cause,  and  in  a  court  of  equity, 
in  ezpreas  trust,  rests  on  principles  very  differ-  imperatively  to  require  an  amendment. 
ent  from  what  it  might  as  to  damages  claimed  The  claim  in  both  respect*  is  for  the  act*  of 
for  a  mere  neglect  of  duty,  which  happened,  it  Samuel  Ssvage  alone,  and  is  to  be  recovered 
at  all,  near  twenty  years  before  any  demand  oi  from  his  executor  alone,  and  belongs  to  the 
suit.  Let  it  be  remembered,  that  though  thif  complainants  alone.  The  material  facts  are 
money  was  received  by  Savage,  as  trustee  o1  alleged,  upon  which  it  resta  in  both  respects; 
the  plaintiffs,  in  1818,  ^et  he  never  was  re-  and  hence,  a«  no  objection  was  taken  to  this  in 
quested  to  pay  it  over  till  1B37,  and  that  ther  the  answer  or  other  pleadings,  it  may  be  re- 
he  first  beome  in  default  for  not  accounting  garded  as  cured  now,  and  more  especially  In 
for  it.  Till  then  he  lived  remote  from  th<  a  proceeding  in  chancery,  and  where  there 
complainants,  they  being  residents  in  a  foreign  is  enough  alleged  to  indicate  with  distinctness 
country,  and  was  not  obliged  to  settle  for  theii  the  subject  matter  in  dispute  between  the  par- 
money  in  South  Carolina  as  saaets  belonging  ties.  See  32d  section  of  Act  of  Sept.  24,  ITSS, 
to  William  F.  Taylor,  In  his  own  right,  as  hai  1  SUtutes  at  large,  91;  Garland  r.  Davis,  4 
before  been  shovm.  How.  131. 

Hetainlng  it,  under  all  the  circumstances  It  will  be  seen,  that  by  the  course  of  reason- 
till  called  on  by  the  complainants  or  theii  ing  we  have  adopted,  and  by  the  points  on 
agent,  is  therefore  by  no  means  decisive  erl'  which  our  opinions  have  been  farmed,  ft  bma 
denee  of  any  neglect  or  intention  not  to  ac-  become  unnecessary  to  decide  some  other  ques- 
count  for  it,  till  the  demand  made  by  Primrose  tions  presented  in  this  cause  in  the  able  argu- 
in  A.  D.  1837.  Consequently,  the  statute  in  menta  of  the  counsel  on  both  sides.  But  bav- 
relation  to  this  would  not  begin  to  run  till  then  ing  decided  enough  to  dispose  of  the  case,  and 
and  bcince  could  have  created  no  bar  in  Sep-  being  satisfied  that  the  judgment  of  the  court 
temlMr,  1838,  when  this  bill  in  equity  was  filed  below  was  right,  however  we  differ  as  to  some 
1  Jac.  A  Walk.  87;  Attorney -General  v.  Mayoi  of  the  reasons  assigned  in  Its  support,  we  do 
of  Bieter,  Jac.  448;  10  Peters,  177;  Michoud  v.  not  propose  to  go  further  into  the  auestions 
Girod,  4  How.  B03;  Zeller's  Lessee  v.  Eckert  et  raised,  and  direct,  that  in  this  case  the  Judg- 
al.   Ibid.  289;   3   Johns.   Ch.   90,   216;   Kane   v.  ment  below  be  affirmed. 

Bloodgood,   7    Johns.    Ch.   90;    Gist   et    al.   v.  The  other  appeal,  relsting  to  this  matter  and 

Cattell,  2  Desaiis.  {SIS.     The  case  of  Tneothick  argued  with  it,  must  consequently  be  dismissed. 

V.  Auatin,  4  Mason,  C,  C.  20,  was  in  this,  and  _. 

some  other  respects,  such  as  to  involve  and  set-  uroer. 

tie  principle*  similar  to  what  have  been   laid  Vincent  M.  Benham,  administrator  de  bonis  non, 

down  in  tliia  opinion.  with   the   will   annexed,   of   Samuel   Savage, 

The  qnestion  of  fraud  and  concealment  hai  deceased.     Appellant,     v.     William     Taylor, 

also  been  raised  at  the  bar,  not  only  to  aid  in  George  Taylor,   William   Primrose,  and  Elisa, 

charging  the  respondent,  but  in  obviating  the  his  wife,  George  Porter,  and  Elspet,  his  wife, 

operation  of  the  statute  of  limitations,  as  it  William  Rainey,  Alexander  Rainey,  and  Elli- 

would   if  existing.     S  Atk.   130;   Hardw.   184;  abeth  Rainey. 

7  Johns.   Ch.   122;    20   Johns.   676;    6   Wheat.  ,                                     ,.,...,.. 

181.    Bui  as  it  is  not  necessary  to  decide  on  This  cauM  came  on  to  be  heard  on  the  trmn- 

theae,  we  waive  an  opinion  as  to  imputations,  »c  "fipt  of  the  rword  "from  the  District  ["aT* 

difficult  to  settle  correctly  after  the  death  of  Court  of  the  United  State*  for  the  Northeni 

BOrt  of  the  parties  and  iJbe  lapse  of  a  quarter  District  of  Alabama,  and  was  argued  by  coun- 

of  a  century  sel;   on  consideration   whereof,  it  is  now   her* 

There  are  some  exceptions  as  to  the  form  of  ordered  and  decreed  ly  this  court,  that  the  de- 

the  claim  and  of  the  Mil,  that  deaerre  ■  mo-  cree  of  the  said  District  Court  in  this  cause  b^ 

nent's  notice  before  closing.  ">d  the  same  is  hereby  affirmed,  with  coats  and 

«I7-]     "Though    the    plaintiff*    make    thdr  damage*  *t  the  rate  of  aix  per  centum  per  *n- 

(Uim  In  both  case*  against  Savage,  and  would  "'"''- 

be  entitled  in  the  enJ,  in  one  a*  legatee.,  If  at  willlam  Taylor,  George  Taylor,  WUUam  Prim- 

sll,  and  in  the  other  as  cestuis  que  trust  rather  ^os     and  BlUia,  his  wife,  George  Porter,  and 

than  legatees;  yet  the  views  already  expressed  E]gp,t   hi,  ^f^   William  Rainey,  Alexander 

would  allow  them  to  recover  in  both  cases  as  Rainey,  and  Eliiabeth  Rainey,  Appellants,  ». 

lesiduary    le^tees,   because    the    trust   passes  yinoeit  M.  Benham,  adminiitratoTde  bmii* 

'"^   TJ^'k*         "Sf".?^  ?^'"^'  *^*"i«''  S"  ""O'  -*">  t*""  "i"  wmewd.  of  Samuel  Bav 

eompanled  by  an  obligation  to  account  for  the  ^^  deoeaaed. 

Eroperty  to  tht  cestuis  que  trust,  if  they  should 

sppen  to  be  persona  other  than  themselves.  This  cause  came  on  to  be  heard  on  the  tnui- 

The  description  of  the  complainants,  and  of  script  of  the  record  from  the  District  Court  of 

their  rights,  then,  in  the  bill,  is  not  exception-  the  United  States  for  tbe  Northern  District  of 

abla;    but   the   deecription   of   the   liability   of  Alabama,  and  was  argued  by  counsel;  on  con- 

Samnel  Savage,  which   is  alto  objected  to,   Is  sideration  whereof,  tSta  court  having  affirmed 

not  so  free  from  imperfection.   He  acted  under  the  decree  of  the  said  District  Court  in  this 

Wniiam  T.  Taylor's  will  in  a  fiduciary  capacity  cause,  on  the  appeal  of  ttt«  TCV^onderila  «.<l  \.>m 

in  two  ntpeeU  not  exmctJr  the  same,  but  not  present  tarm,  l\  U  uon  ^en  «i&At«&  «a&  te- 

^hcHmlnaUd  Axm,  tttb  M&«r  in  U*  vu.  Qm  «Md  bj  tU>  vmA,  VOmX.  1:U»  »w^  *  ** 


SuraEMi  Court  op  tub  Uniteu  Statu. 


UIT 


GEORGE   W.   PHILLIPS,   Plaintiff  la  Error, 

JOHN    8.    PRESTON,    Der«ndsnt    In    Error. 

Louie iana  practice — one  "peremptory  eiceptioo" 
— no  error  that  when  tirst  tendered  tt  wib  not 
ftilo wed— refusal  to  allow  clerk  to  take  down 
oral  and  documentary  evidence — in  agreement 
between  indoraera  to  share  loaa  equally,  con- 
rideration  U  mutual  promisei. 


nfii-n   th»T  are  wt  forth   .^    _„,   —   _  -^ 

or  dptsllfj  form,  nod  Judgmpm  prajed  on  thpm, 

AlthoUKli  llie  coon  abould  rrfu«e  to  receive  ei- 
cepllDna  thus  teudcrcd.  yet  ir  tbe  pirty  hai  tlie 
beneSt  ot  them  on  a  niotloD  in  arretl  of  Judg- 
ment and  tn  n  bill  of  eiceptiom.  the  reFiinal  ot  tbe 
court  li  not  a  lufflcleDt  cauae  for  reverul. 

Ttie  itBtute  or  Loulilnaa.  requiring  Cjelr  courta 
to  bave  (He  totlmon;  taken  doirn  In  ill  ca«ei 
where  sn  iiinrai  Ilea  to  the  Bupreme  Court,  nnd 
tbe  adoption  of  thii  rule  b;  the  court  o[  the  Unit- 
ed  Btates,   lucludes   oul]'   cawi   where   an   appeal 


which 


mlcBllr 


ealilni 


rrled  to'a'n  app'ellati 

the  lawa  permit  a  wal 


and    not    the    eaaea 


the  III  It  had  h 


:t  between  two  Indonen.  that  Ihcf  will 


wltb  blm  II 


■  the  notary,  bringing 


Tins  ceae  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Statea 
for  tlie  Eaetem  Di»ti'ict  of  Louiiiana. 
279']  'It  waa  a  claim  advanced  byPreiton, 
the  flrat  indoraer  upon  certain  promissory  notee, 
tliat  Phillips,  the  second  indorser,  should  pay 
one  lialf  thereof,  by  virtue  of  a  special  agree- 
ment between  them. 

The  facta  in  the  caae  were  theae; 

On  the  16th  of  March,  1836,  Sosthaln  Allain 
•old  bo  Robert  R.  Barrow  sundry  species  of 
property  ]n  Louiaiana,  for  tbe  aum  of  9110,700. 
payable  tm  follows,  vie: 

1887,  Harcb  1,    (16,92127 

1888,  Uanh  1,    18,028  26 

1830,  UkKh  1 10,135  26 

1840,  Uuch  1 20,242  20 

1841,  Uarch  1,    21,340  23 

IStt,  Uarch  1,    22,456  22 

1843,  March  1 23,G03  21 

For  the  Mcurity  of  the  notes  given  for  thr 

ftbove  payments,  the  property  was  mortgaged. 

Aim — That  *  party  to  a  bill  or  note  cannot 
^/iA."  """'*"  "■>'  '"™''  ■"  ■""•  to  8  L.  ad.  C. 


On  the  17th  ot  March,  1837,  Harrow  sold  the 
■bove  property  (with  a  uliglit  addition)  to  Sam- 
uel John  Carr,  for  «l  ll,UliS.Ott,  payable  as  fol- 

Cash «16.021  27 

1838,  March  1 18,028  26 

183S,  March  1 10,t3&  25 

1840,  March  1,    20,242  24 

1841,  March  1,    21^40  23 

1842,  March  1,    22,450  22 

1843,  March  1,    23,603  21 

$141,003  6S 
The  act  of  sale,  which  was  Bi,';nt.-d  by  Barrow 
and  Carr,  and  executed  before  Louis  T.  Caire, 
a    notary    public,    <!Ontained,    amongat    other 
things  the  following  pravisinns.  viz: 

1.  After  reciting  the  caeh  pajirient,  it  pro- 
ceeded thus:  "And  in  payment  of  the  balance, 
the  said  purchaser  liutiitfd  over  to  me,  the 
undersigned  notary,  six  protuiBsory  notes,  bear- 
ing even  date  herewith,  siilMi'rilied  by  him,  to 
the  order  [of]  John  S.  Preston,  indonnd  by 
him,  the  saiil  John  S.  Preston,  domiciliated  in 
the  parish  of  Ascension,  as  first  indoi'scr,  and 
by  George  W.  Phillips,  domiciliated  in  tbs 
parish  of  Assumption,  sa  second  indorser,  it 
being  understood  that,  although  each  of  tlie 
indorsera  is  responsible  for  the  whole  amount 
of  said  notes,  they  are  between  themselves 
equally  responaible;  said  notes  have  been 
made  payable  at  the  domicil  of  the  Union 
Bank  of  Louisiana,  and  tlicir  aniniint  and  terms 
of  payment  are  as  follows,  viz."  (then  followed 
an  enumeration  of  the  notes  as  nbove). 

2.  An  agreement  that  the  property  should 
stand  mortgaged. 

3.  An  agreement  that  the  last  mentioned 
notes  should  be  substituted,  if  possible,  for 
those  given  by  Barrow  to  Altain,  and  if  it 
'should  not  be  possible  to  do  so,  then  [*S80 
that  payments  made  upon  the  last  set  of  notes 
thould  be  applied  to  the  first  set,  as  they  became 

The  notea  given  by  Carr  to  Harrow  were  in- 
dorsed by  JoTm  S.  Preston.as  the  Qrst  indorser, 
and  by  George  W.  Phillips,  as  the  second 
indorser. 

On  the  1st  of  March,  1838,  the  first  note  be- 
came due,  and  was  not  paid  by  Carr.  But  it 
appeared  by  the  record  not  to  have  been  pro- 
tested until  the  30th  of  March,  1630. 

On  the  1st  of  March,  ltl3H,  another  note  be- 
rame  due,  which  appears  to  have  been  protested 
in  proper  time. 

(h)  the  eth  of  April,  1830,  Barrow  filed  a 
petition  fn  the  District  Court  of  the  Fourth 
Judicial  District  of  the  State  of  I^ouisiana  (a 
State  court),  representing  the  above  mentioned 
facts,  and  stating  further,  Uiat  he  had  made 
the  necessary  payments  and  arrangements  with 
Altain.  respecting  the  notes  due  in  1837,  1838, 
and  1830,  and  praying  for  a  sale  of  the  prop- 
erty. 

On  the  1st  of  March,  1840,  another  note  fell 
due,  which  was  not  paid,  and  waa  proteated. 

On  the  Gth  of  August,  1840,  the  property 
was  sold  In  block  by  the  sheriff  to  Isaac  T. 
Preston,  for  his  brother,  John  S,  Preston,  for 
[he  sum  of  |67,&00,  the  purchaser  assuming 
the  payment  of  the  notea  due  in  1841,  1842, 
and  IMS. 

On  tba  SMi  «t  KucuX,,  \Wa,  >:tiA  a'c^^eA  «.«- 


IM7 


Phillips  v.  PsBBioir. 


S80 


ooted  A  deed  for  the  property  to  John  8.  Pres- 
ton. 

On  the  17th  of  February,  1841,  Preston, 
calling  himself  a  citizen  of  South  Carolina, 
filed  a  petition  in  the  Circuit  Court  of  the 
United  States  against  Phillips,  a  citizen  of 
Louisiana,  alleging  that,  by  virtue  of  the  agree- 
ment between  them,  Phillips  was  bound  to  pay 
to  him  the  one  half  of  all  that  he  had  paid, 
being  $28,702.87,  with  legal  interest  on  $9,014.- 
13,  from  the  4th  day  of  March,  1838,  and  like 
interest  on  $0,567.62ys  from  the  4th  day  of 
March,  1830.  And  on  $10,121,  from  the  4th 
day  of  March,  1840,  with  half  the  costs  of 
protests. 

On  the  26th  of  February,  1841,  the  counsel 
of  Phillips  filed  an  exception,  being  a  plea  to 
the  jurisdiction  of  the  court,  upon  the  ground 
that  Barrow  was  the  assignor  of  the  notes  to 
Preston,  and  that  Barrow,  being  a  citizen  of 
the  same  State  with  Phillips,  was  incapable  of 
suing  him  in  the  United  States  Court. 

On  the  20th  of  April,  1841,  the  court  over- 
ruled this  exception,  and  Phillips  filed  an 
answer,  denying  "all  and  singular  the  allega- 
tions contained  in  the  plaintiff's  petition,  and 
particularly  that  he  ever  promised  or  undertook 
to  be  responsible  on  the  notes  described  in  said 
petition,  in  any  other  capacity  except  as  second 
indorser,  and  after  and  in  default  of  the  plain- 
tiff, or  that  the  said  notes  ever  were  duly  pro- 
tested, and  notice  given  to  this  defendant.^ 

In  April,  1841,  the  cause  came  up  for  hearing. 
On  the  trial  the  following  testimony  was  filed: 

281*]  'Testimony  taken  by  Consent,  this  April 

23d,  1841. 

John  S.  Preston  v.  George  W.  Phillips. 

The  testimony  of  Robert  R.  Barrow,  a  wit- 
ness for  the  plaintiff,  who,  being  duly  sworn, 
deposeth  and  saith,  being  asked  by  the  plaintiff 
what  he  knows  in  relation  to  an  agreement  be- 
tween John  S.  Preston  and  George  W.Phillips, 
in  relation  to  their  indorsement  of  certain  notes 
given  by  Samuel  J.  Carr  to  him,  on  payment 
of  a  plantation  and  slaves  in  Point  Coupee, 
purchased  from  him  by  said  Carr,  about  the 
17tb  of  March,  1837. 

(The  counsel  of  the  defendant,  Seth  Barton, 
Esq.,  objecting  to  the  above  question,  and  re- 
serving all  legal  exceptions.) 

The  witness  says  that  he  was  present  at  the 
time  the  notes  were  signed,  about  the  17th  of 
March,  1837.  Samuel  J.  Carr,  the  plaintiff, 
and  defendant,  with  deponent,  met  bv  appoint- 
ment at  the  time  of  the  sale,  at  Caire's  office, 
before  whom  the  act  was  passed;  the  act  was 
already  prepared  when  the  aforesaid  parties  met, 
it  having  been  prepared  by  the  notary,  under  the 
directions  of  witness  and  said  Carr;  the  notes 
were  also  drawn  up  and  ready  to  be  signed, 
under  Carr  and  witness'  directions  and  in- 
structions; the  notes  were  then  handed  to  the 
plaintiir  to  indorse;  when  about  to  sign,  Mr. 
Preston  observed  that  he  thought  those  notes 
were  to  have  been  drawn  to  the  order  of  Phillips, 
the  defendant.  Mr.  Carr  replied  that  he  did 
not  know  that  it  would  make  any  difference. 
And  thereupon  Colonel  Preston  turned  round, 
and,  addressing  himself  to  Colonel  Phillips,  the 
defendant,  said  he  supposed  it  made  no  differ- 
ence, and  said  he  wished  it  pBrticultLrly  under- 
Hood  between  tbem,  thMt  in  cmae  Cnrr  ihould 
MM  Is.  ed 


fail  to  pay  the  notes,  and  the  indorsers  com- 
pelled to  pay  them,  that  he  (Phillips)  and 
Preston  should  be  equally  bound,  and  share 
alike  in  the  loss,  and  that  he,  Preston,  wished 
it  so  stated  in  the  act.  After  this  conversation. 
Colonel  Preston  turned  to  Mr.  Caire,  the  notary, 
and  remarked  that  he  wished  it  noted  in  the  act 
that  the  indorsers  should  be  bound  alike  on 
failure  of  Carr.  The  notary  then  put  down  on 
paper  the  exact  words  that  Colonel  Preston 
dictated;  all  the  parties  were  near  each  other, 
and  participating  more  or  less  in  the  conversa- 
tion. After  this,  Colonel  Preston  and  Colonel 
Phillips  indorsed  the  notes  and  handed  them 
over  to  the  notary;  Colonel  Preston  indorsed 
first,  and  Colonel  Phillips  next;  and  instruc- 
tions were  given  to  the  notary,  Caire,  to  draw 
up  a  new  act,  inserting  the  clause  aforesaid,  as 
regards  the  equal  liability  of  the  indorsers;  and 
then,  to  identify  the  notes  with  the  act,  the 
clause  was  added  in  the  new  act,  and  witness, 
when  his  attention  was  called  to  it  by  Mr. 
Caire,  objected  to  its  insertion,  because,  as  he 
then  thought,  it  made  the  indorsers  liable  to 
him  for  only  their  half.  Mr.  Caire  called  upon 
an  attorney  at  law,  whose  name  witness  does 
not  remember,  to  explain  it,  and  thereupon 
witness  was  satisfied  that  it  did  not  affect  him, 
but  only  'related  to  the  respective  liabili-[*282 
ties  of  the  indorsers.  The  act  was  not  signed  at 
the  time  the  notes  were  given,  but  was  signed  at 
a  (Afferent  time  on  that  day,  or  the  day  next,  but 
he  cannot  remember.  Witness  recollects  the 
conversation  very  distinctly,  as  it  was  impressed 
on  his  mind  at  the  time,  and  has  frequently 
thought  of  it  since. 

Being  shown  the  copy  of  the  act  annexed  to 
the  petition,  and  the  clause  at  the  top  of  the 
page,  says,  they  are  the  same  referred  to  by 
him.  The  three  notes  marked  A,  B,  and  (3, 
filed  with  this  deposition,  are  part  of  the  con- 
sideration of  the  sale;  Colonel  Preston  took  up 
three  of  the  notes,  A,  B,  and  C,  and  paid  them 
after  protest,  interest  and  all  charges,  which 
payment  was  made  before  this  suit  was  insti- 
tuted. The  tract  of  land  in  West  Feliciana, 
mortgaged  to  secure  the  payment  of  these 
notes,  was  seized  and  sold  to  pay  prior  mort- 
gages of  said  (Darr,  and  conseouently  there  was 
nothing  to  come  from  that  land  to  pay  this 
debt  of  Qarr's,  for  the  plantation  sold  as  afore- 
said; this  tract  was  woodland;  Colonel  Preston 
has  paid  the  notes  which  have  matured,  and 
has  assumed  the  balance  due,  he  having  pur- 
chased in  the  property  mortgaged,  to  secure 
the  payment  of  the  notes  aforesaid. 

The  defendant,  by  S.  Barton,  his  attorney, 
objects  to  the  whole  of  the  foregoing  deposition 
of  the  witness,  as  illegal  and  incompetent;  and 
specially  to  all  such  parts  of  it  as  are  hearsay  or 
secondary  proof;  and  specially,  also,  to  all  such 
parts  of  it  as  go  to  vary,  or  contradict,  or  explain 
the  written  testimony  to  which  the  witness 
refers;  and  particularly  such  parts  as  tend  to 
prove  anything  against  or  beyond  the  authentic 
act  of  sale,  on  file  in  this  cause,  and  insisting 
on  such  objections  (to  be  urged  on  trial),  and 
waiving  no  part  thereof,  cross-examines  the 
witness,  under  the  above  reservations. 

Witness  never  had  the  act  of  sale  referred  to 
recorded  in  West  Feliciana;  that  the  property 
in  Feliciana  was  soVd  tor  ^ud^oiQiiVA  q\  -^^xsxv^i,' 
er  date  tbiA  the  tale  ikloT^iaaji;  \^«  %s%\.  h^Aa  ^\ 
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918,000  wu  paid  by  a  renewal  of  note  payable 
to  the  Union  Bank;  the  other  two  were  paid  by 
drafts;  the  note  given  on  renewal  was  not  in- 
dorsed by  Colonel  Phillips;  Colonel  Phillips 
was  no  party  to  the  drafts  referred  to;  the 
drafts  were  on  time  and  suited  witness;  wit- 
ness thought  from  appearances  that  Preston  and 
Phillips  were  just  introduced  to  each  other,  or 
not  long  acquainted,  when  they  met  at  the 
notary's,  as  above  related;  some  short  time  be- 
fore the  act  was  passed,  witness  met  Colonel  Phil- 
lips at  the  theatre,  and  had  some  conversation 
aoout  his  indorsing  for  Carr;  said  he,  Phillips, 
had  promised  to  mdorse  for  Carr,  but  Carr 
said  it  would  only  be  temporarily,  as  he  had 
made  arrangements  to  change  the  indorsements, 
by  substituting  Colonel  Isaac  T.  Preston  in  the 
place;  witness  thinks  that  Colonel  Phillips 
must  have  heard  the  conversation  related  to 
above,  as  it  took  place  at  the  notary's;  does  not 
28S*]  recollect  *that  Phillips  made  any  reply 
to  Colonel  Preston;  Phillips  must  have  heard 
it,  as  the  conversation  was  made  direct  by 
Preston  to  him;  and  Phillips  must  have  heard 
the  direction  of  Preston  to  the  notary,  to  insert 
the  clause;  thinks  they  met  at  the  notary's  at 
ten  or  eleven  in  the  morning;  neither  the  plain- 
tiff or  defendant  attended  at  any  other  time  at 
the  notary's  than  that  mentioned,  nor  were  they 
present  when  he  and  Carr  executed  the  Act, 
nor  can  he  say  that  Phillips  has  seen  the  act; 
there  was  no  arrangement  between  him  and 
Preston,  in  relation  to  the  sale  of  the  property. 
It  is  admitted  that  the  property  was  purcnased 
by  Colonel  Preston,  plaintiff,  for  $67,600;  that 
the  third  note  was  paid  by  draft  prior  to  the 
sale  under  the  seizure  and  sale;  the  three  last 
notes  assumed  by  Preston  are  in  the  hands  of 
witness;  witness  has  never  had  the  mortgage 
raised,  to  secure  the  last  three  notes. 

(Signed)  R.  R.  Barrow. 

Sworn  to  and  subscribed  before  me,  this  23d 
April,  1841. 

Duncan  N.  Hennen,  Clerk. 

Upon  the  trial,  the  counsel  for  Phillips,  the 
defendant,  filed  the  following  bill  of  exceptions: 

1st.  The  defendant,  by  his  attorney,  offered 
to  file  document  A  as  his  peremptory  excep- 
tions founded  in  law;  to  the  filinff  whereof  the 
plaintiff's  counsel  objected,  and  their  objection 
was  sustained  by  the  court;  to  which  decision 
the  defendant  excepts. 

This  document  was  offered  after  the  plead- 
ings were  read: 

2d.  Before  any  evidence  was  offered  by 
either  of  the  paHies  in  support  of  the  several 
issues,  on  their  respective  parts  to  be  main- 
tained, the  defendant's  counsel  moved  the  court 
that  the  clerk  be  directed  to  take  down  the 
testimony  of  all  the  witnesses  whom  either 
Darty  should  adduce  on  the  trial,  and  to  file  all 
documentary  proof  received  in  evidence,  and 
keep  minutes  thereof;  but  the  court  overruled 
the  motion,  and  witnesses  were  examined  with- 
out their  testimonr  being  taken  down,  and 
documentary  proof  received  without  being 
marked  as  filed,  or  minutes  taken  thereof;  to 
which  decision  the  defendant  excepts. 

3d.  The  plaintiff  offered  in  evidence  the  dep- 
osition of  Robert  R.   Barrow,  marked   B,   to 
ite  receptloD  whereof  the  defendant  objected ; 
but  the  objection  wmb  overruled  by  the  court, 
Mod  tAe  depoaition  wmb  admitt^  &  oiridnMii 


to  which  decision  of  the  court  the  defendant 
excepts. 

4th.  The  plaintiff  offered  in  evidence  the 
first,  second,  and  third  of  the  promissory  notes 
described  In  the  petition,  together  with  the  pro- 
tests-thereof ,  and  the  several  certificates  of  the 
notary  in  relation  to  the  manner  and  times  in 
which  he  notified  the  plaintiff  and  defendant 
of  the  dishonor  of  the  notes  as  they  respective- 
ly matured.  Whereupon  the  defendant  objectcMi 
to  the  admission  of  the  said  certificates,  or  any 
proof  adduced  for  the  purpose  of,  and  leaving 
notice  to  the  indorsers  of,  protest,  as  no  such 
notices  were  alleged  *in  the  petition;  [*284 
the  court  ovemil^  the  objection,  and  admitted 
the  evidence;  and  to  its  decision  therein  the  de- 
fendant excepts. 

5th.  The  plaintiff  offered  Louis  T.  Caire  (the 
notary  before  whom  the  act  of  sale  was  passed 
that  is  described  in  the  petition)  as  a  witness  to 
prove  the  allegations  of  the  petition,  and  a  ver- 
t>al  agreement  between  the  plaintiff  and  the  de- 
fendant, made  before  the  passing  of  the  act  of 
sale,  that,  as  between  themselves,  they  would 
be  eaually  liable  as  indorsers,  as  stated  in  the 
petition.  And  also  to  prove  by  him  that  the 
clause  in  the  act  of  sale,  setting  forth  said  agree- 
ment, was  inserted  therein  by  the  instruction  of 
the  plaintiff,  in  the  presence  of  the  defendant, 
and  without  any  objection  thereto  on  his  part. 
Whereupon  the  defendant  objected  to  the  ad- 
mission of  such  evidence;  but  the  court  over- 
ruled the  objection,  and  admitted  the  evidence; 
and  to  its  decision  therein  the  defendant  ex- 
cepts. 

6th.  The  plaintiff  offered  in  evidence  the 
copy  of  the  act  of  sale  described  in  the  petition, 
and  marked  C,  to  the  admission  of  which,  and 
such  parts  thereof  as  were  adduced  for  the  pur- 
pose, and  tended  to  prove  any  agreement  be- 
tween the  plaintiff  and  the  defendant,  as  to 
their  equal  liability  between  themselves,  upon 
their  several  indorsements  upon  the  promissory 
notes  described  in  the  petition,  and  to  charge 
the  defendant  with  any  liability  resulting  there- 
from, the  defendant  objected;  but  the  court 
overruled  the  objection,  and  admitted  the  evi- 
dence; and  to  such,  its  decision,  the  defend- 
ant excepts. 

7th.  The  plaintiff  offered  in  evidence  the 
record  of  the  suit  of  Robert  R.  Barrow  v.  S. 
John  QexT,  being  the  order  of  seizure  and  sale, 
I  and  proceedings  therein,  relating  to  the  seizure 
and  sale  of  such  of  the  property  described  in 
the  petition  and  act  of  sale,  as  was  situated  and 
located  in  the  parish  of  Point  Coupee,  Loui- 
siana. The  said  record  is  marked  D;  to  the  ad- 
mission of  which  record  and  proceedings  the 
defendant  objected,  but  the  objection  was  over- 
ruled by  the  court;  and  to  such,  its  decision, 
the  defendant  excepts. 

8th.  The  plaintiff  offered  in  evidence  docu- 
ment marked  D,  purporting  to  be  an  act  of  sale 
from  the  sheriff  of  Point  Coupee,  adjudicating 
the  property  last  mentioned  to  the  plaintiff,  as 
the  purchaser  at  public  sale;  to  the  admission 
whereof  the  defendant  objected,  but  the  court 
overruled  the  objection;  to  which  decision  of 
the  court  the  defendant  excepts. 

The  defendant,  by  his  attorney,  having  re- 
served the  foregoing  several  exceptions,  as  tlM 
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the  drafting  of  separate  bills  of  exceptions  were 
dispensed  with,  and  the  general  bill  for  the 
whole  postponed,  till  the  plaintiff's  testimony 
was  closed. 

He  now  respectfully  presents  to  the  court 
this  his  bill  of  exceptions,  embracing  all  the  sev- 
eral points  reserved,  and  prays  the  court  to  sign 
and  seal  the  same,  which  is  done  accordingly. 

(Signed)  J.    McKinley,  [Seal.] 

P.  K.  Lawrence.    [Seal.] 

Apnl  28th,  1841. 

185*1   'Peremptory  exceptions  referred  to  in 

bill  of  exceptions,  marked  as  filed,  same  day. 
United  States  of  America:— Circuit  Court  of  the 

United  States,  being  the  Ninth  Circuit  there- 
of, and  holden  at  New  Orleans,  in  and  for  the 

Eastern  District  of  Louisiana. 

John  S.  Preston      1 

V.  [April   Term,    1841. 

George  W.  Phillips.  J 

And  now  at  said  term  came  the  defendant, 
George  W.  Phillips,  by  his  attorney,  and  (not 
waiving,  but  insisting  on  his  answer  heretofore 
filed  in  this  cause)  availing  himself  of  the  pro- 
visions of  the  Louisiana  code  of  practice  in 
thst  behsif,  and  as  the  same  has  been  adopted 
by  this  honorable  court,  he  here  presents  his 
peremptory  exceptions,  founded  in  law,  to  the 
further  maintenance  of  this  suit. 

And  for  causes  of  peremptory  exception,  he 
sets  forth  and  assigns  the  following,  to  wit: 

Ist.  The  agreement  stated  in  the  petition  to 
have  been  entered  into  by  the  plaintiff  and  de- 
fendant is  nowhere  alleged  to  have  been  in 
writing,  or  signed  by  the  parties,  or  embodied 
in  any  instrument  of  writing  to  which  they 
were  parties,  or  to  which  they,  or  either  of 
them,  assented,  by  their  presence  or  otherwise, 
at  the  time  of  the  execution  of  any  such  instru- 
ment of  writing,  by  those  who  may  have  been 
parties  thereto. 

2d.  The  petition  in  no  part  alleges  any,  or  a 
sufficient,  consideration  for  the  Mid  supposed 
agreement,  nor  does  it  allege  or  show  that  the 
said  agreement  imported  in  itself  any,  or  a  suffi- 
cient, consideration. 

3d.  The  said  supposed  a^eement  is  at  vari- 
ance with,  and  in  contradiction  of,  and  seeks 
to  change,  the  liabilities  and  relations  of  the 
plaintiff  and  defendant  to  each  other,  in  rela- 
tion to  certain  contracts  in  writing,  to  which  the 
petition  allies  they  are  parties,  by  respectively 
signing  their  names  on  the  backs  of  six  several 
promissory  notes,  as  first  and  second  indorsers 
thereof. 

4th.  The  petition  in  no  part  of  it  alleges  that 
either  the  plaintiff  or  the  defendant  were  duly 
notified  of  the  dishonor  of  any  of  the  said 
proinis8ory  notes,  which  it  alleges  to  have  been 
protested  for  nonpayment,  as  they  severally 
matured,  nor  does  the  petition  show  in  what 
manner  the  plaintiff  was,  or  could  have  been, 
coerced  to  make  the  several  payments  he  al- 
leges he  has  made. 

5th.  All  the  statements  and  allegations  of  the 
petitions  in  reference  to  any  agreement  or  cir- 
cumstance, out  of  which  any  liability  of  the 
defendant  to  the  plaintiff  is  supposed  to  arise, 
are  loose,  vague,  and  indefinite,  and  insufficient 
in  law  to  put  the  parties  to  their  proofs  upon 
the  Beverml  ifuuag  of  /set  which  the  ple^idinn 
pnmaL 
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Wherefore,  and  for  divers  other  good  reasom 
in  this  behalf,  the  defendant  prays  judgment 
of  this  honorable  court  upon  the  said  petition, 
*and  the  dismissal  thereof,  with  a  fur-  [*286 
ther  judgment  for  costs  in  this  behalf  most 
unjustly  sustained. 

(Signed)  Janin  &  Barton, 

Defendant's  attorneys. 

And  afterwards,  to  wit,  on  the  29th  day  of 
April,  1841,  the  following  motion  in  arrest  of 
judgment   was  filed: 

United  States  of  America:— Circuit  Court  of 
the  United  States,  holden  at  New  Orleans,  in 
and  for  the  Eastern  District  of  Louisiana. 

John  S.  Preston    \ 

V.  y  April   Term,    1841. 

George  W.  Phillips.] 

And  now  comes  the  defendant,  by  his  attor- 
ney, and  prays  the  court  to  arrest  the  judgment 
in  this  case,  and  sets  forth  and  assigns  at 
grounds  for  the  motion — 

1st.  That  the  plaintiff's  petition  does  not  al- 
lege that  the  agreement  described  therein,  and 
out  of  which  the  defendant's  liability  is  sup- 
posed to  arise,  was  signed  by  either  pisintiff 
or  defendant,  or  that  the  same  was  in  writing. 

2d.  The  petition  does  not  allege  any,  or  a 
sufficient,  consideration  for  the  agreement 
which  it  states  to  have  been  entered  into  by 
the  defendant,  to  and  with  the  plaintiff. 

3d.  The  agreement  stated  in  the  petition  it 
at  variance  with,  and  in  contradiction  of,  the 
contract  of  indorsements,  which  arises  from  the 
signatures  of  plaintiff  and  defendant  as  first 
and  second  indorsers,  upon  several  promissory 
notes,  which  the  petition  alleges  they  signed  as 
such. 

4th.  There  is  no  allegation  in  the  petition  of 
notice  or  notices  bein^  given,  either  to  plantiff 
or  defendant,  of  the  dishonor  or  protest  of  any 
one  of  the  said  promissory  notes,  as  they  re- 
spectively matured. 

6th.  The  evidence  adduced  at  the  trial,  na 
shown  by  the  statement  of  facts,  and  the  sev- 
eral documentary  proofs  to  which  it  makes 
reference,  is  not  sufficient  in  law  to  support 
the  issues  on  the  plaintiff's  behalf  to  be  main- 
tained, or  to  authorize  any  judgment  in  favor 
of  the  plaintiff,  and  against  the  defendant. 

6th.  A  trial  of  this  cause  by  the  court,  and 
without  the  intervention  of  a  jury,  unless  there 
had  been  an  eiroress  waiver  of  record,  is  not 
authorized  by  the  law  regulating  the  practice 
of  this  court. 

Wherefore,  the  defendant  prays  that  the 
judgment  be  arrested,  that  the  plaintiff  take 
nothing  by  his  plaint,  that  his  petition  be  dis- 
missed, and  that  the  defendant  may  go  hence 
without  day,  and  recover  of  the  plaintiff  his 
costs  in  this  behalf  most  wrongfully  sustained. 

(Signed)      8.  Barton,  Defendants  attorney. 

Gn  the  20th  of  April,  1841,  the  court  entered 
up  judgment  in  favor  of  the  plaintiff,  John  8. 
Preston,  and  against  the  defendant,  (George  W. 
'Phillips,  for  the  sum  of  $19,688.74,  [*287 
with  interest  of  five  per  centum  per  annum 
upon  $9,567.62  thereof,  from  the  4th  day  of 
March,  1839;  and  upon  $10,121.12,  from  tho 
4th  day  of  March,  1840,  lUV  ^«.vi\  i^x  ^fUE^^ 
cost  of  protest,  aiid  co«U  ol  \.\i\^  9»>xv\.. 
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due  March  1,  1839,  and  one  half  of  the  note 

due  March  1,  1840,  viz.: 

Amount  of  judgment,  $19,688  74 

Note    due    l-4th    March,    1839, 

$19,135.25, 

One  half  of  which  is  9,567  62 

Note    due     l-4th     March,     1840, 

$20,242.24 
One  half  of  which  is 10,121  12 

$10,688  74 
The  defendant's  counsel  moved  an  arrest  of 

Judgment,  upon  the  ffrounds  just  stated,  which 

motion  was  overruled. 
To  review  all  these  opinions  of  the  court,  the 

case  was  brought  up  to  this  court. 
The  cause  was  argued  by  Mr.  Barton  for  the 

Slaintiff  in  error,  who  contended,  that  if  Pres- 
»n  obtained  the  notes  from  Barrow  hj  substi- 
tution, then  the  plea  to  the  jurisdiction  of  the 
court  must  be  sustained,  because  Barrow  and 
the  original  defendant,  Phillips,  were  both 
citizens  of  Louisiana.    4  Dall.  8,  10,  11. 

Until  payment  of  the  note,  there  is  no  claim 
against  the  present  indorser.    4  Cranch,  46. 

Bj  the  law  of  Louisiana,   peremptory   ex- 
«>tions  are  taken  to  matters  of  fact  or  mo  iters 
of  law,  by  way  of  demurrer.  Code  of  Practice, 
art.  343-346. 

The  court  was  wrong  in  refusing  them.  Act 
of  1824,  4  Statutes  at  Large,  62. 

An  appellate  court  may  admit  the  exceptions, 
and  go  on  to  decide  the  case.  Code  of  Prac- 
tice, 902;  1  Louisiana  R.  315;  4  Martin,  N.  S. 
437. 

Barrow  did  not  record  the  deed,  and  there- 
fore a  younger  judgment  came  in.  It  was  sold 
when  three  notes  only  were  paid.  When  Pres- 
ton got  it,  there  was  nothing  due  upon  it. 

Parol  evidence  cannot  be  introduced  to  vary 
a  written  contract.  Civil  Code,  2256;  1  Mar- 
tin, N.  a  641. 

The  first  indorser  is  always  supposed  to  as- 
sign to  the  second  for  a  valuable  consideration. 
2  N.  S.  361,  367;  3  Ibid.  692;  5  Ibid.  3;  2 
Louisiana  Rep.  48,  447,  448;  8  Ibid.  692;  4 
Ibid.  469;  6  Martin,  N.  8.  517. 

In  order  to  be  bound  by  an  act  before  a  no- 
tary, the  party  concerned  must  sign.  11  Mar- 
tin, 453. 

The  first  indorser  is  liable,  and  must  pay 
notwithstandinff  the  existence  of  an  under- 
standing. 4  \^eat.  174;  1  Peter's  a  a  R. 
85;  6  Peters,  59. 

188*]  *Preston  took  renewed  notes,  and 
thereby  extiuffuished  Phillip's  liability.  For 
the  doctrine  of  novation,  see  New  Civil  Code, 
art.  2181,  2187,  2194;  2  Martin,  N.  S.  144;  1 
Louisiana  R.  527;  4  Ibid.  511,  512;  1  Robin- 
■on,  302,  303;  Code  of  Practice,  642,  680,  732, 
745. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

The  points  which  have  been  arsued  in  this 
ase  are  in  part  counted  with  matters  of  form, 
and  in  part  with  what  is  substance.  We  shall 
dispose  of  the  first  before  proceeding  to  exam- 
ine the  last. 

TAe  principal  objection  in  respect  to  form 

/^  lAne  the  court  below  refused  to  receive  what 

mre  cAiJ^in  the  pnctUse  of  the  State  of  Louisi- 


ana "peremptory  exceptions."  These  are  of 
two  kinds,  one  as  to  form,  and  one  as  to  law. 
Those  in  this  case  were  offered  as  ''peremptory 
exceptions,  founded  in  law."  By  the  Code  of 
Practice  of  Louisiana,  art.  345,  such  exceptions 
"may  be  pleaded  in  every  stage  of  the  action 
previous  to  the  definitive  judgment."  I  Louisi- 
ana R.  315;  4  Martin,  N.  S.  437. 

Hence,  though  offered  here  after  the  plead- 
ings were  read,  they  are  admissible,  while  per- 
emptory exceptions  relating  to  form  would  not 
be  then  admissible.  See  art.  344.  The  only 
doubt  as  to  their  being  duly  offered  arises  from 
the  provision  in  the  346th  article,  which  requires 
them  to  "be  pleaded  specially,"  and  they  are  not 
here  is  the  precise  form  of  a  special  plea  at  com- 
mon law.  But,  in  the  absence  of  any  adjudged 
cases  to  the  contrary^  we  are  inclined  to  think 
that,  under  the  liberal  and  general  pleading  in 
use  in  Louisiana,  these  exceptions  must  be  con- 
sidered as  "specially  pleaded,"  when  set  forth 
as  they  were  here  in  writing,  and  in  a  specific 
or  detailed  form,  and  judgment  prayed  on 
them  in  favor  of  the  present  plaintiff.  Has  he 
then  been  deprived  of  the  advantage  attached 
to  them?  That  is  the  important  inquiry.  On 
examination  of  the  record  it  will  be  seen  that 
he  had  the  benefit  of  all  those  exceptions,  first 
in  a  motion  in  arrest  of  judgment. 

Again,  he  had  the  benefit  of  all  the  important 
matter  in  those  exceptions  by  the  bill  which 
was  afterwards  filed  and  allowed,  and  upon 
which  this  writ  of  error  has  been  brought. 
We  cannot,  therefore,  perceive  that  he  has  suf- 
fered any  by  the  refusal  of  the  court  to  receive 
these  peremptorv  exceptions  when  first  offered. 

The  case  m  this  respect  is  like  one  at  com- 
mon law,  where  the  defendant  should  propose 
to  demur  generally  to  the  declaration,  but,  be- 
ing refused,  objects  to  the  sufficiency  of  it  to 
cover  various  portions  of  the  evidence  as  it  is 
offered,  and  also  objects  to  the  sufficiency  of 
the  declaration  in  arrest  of  jud^ent.  He 
thus,  by  a  subsequent  bill  of  exceptions  to  the 
rulings  on  the  testimony  and  on  the  sufliciency 
of  the  declaration,  obtains  every  advantage 
that  he  could  have  had  under  his  general  de- 
murrer, and  thus  suffers  nothing  which  requires 
a  reversal  of  the  judgment  and  a  new  trial  for 
his  relief. 

*The  next  objection  of  a  formal  [*289 
character  is,  that  the  court  below  refused, 
though  requested  by  the  original  defendant,  to 
have  the  clerk  take  down  in  writing  and  file 
the  testimonv  of  the  witnesses  and  the  docu- 
mentary evidence. 

It  is  true,  that  by  a  statute  of  Louisiana, 
passed  July  20th,  1817,  their  courts  are  direct- 
ed to  have  the  testimony  taken  down  "in  all 
cases  where  an  appeal  lies  to  the  Supreme 
Court,  if  either  party  require  it."  It  is  also 
true,  that  an  act  of  Congress,  passed  May  26th, 
1824  (4  Statutes  at  Lar^,  63),  has  made  the 
practice  existing  in  Louisiana  the  guide  to  that 
in  the  courts  of  the  United  States,  when  sitting 
in  that  State,  except  as  it  may  be  modified  by 
rules  of  the  judge  of  the  United  States  Court. 

And  it  is  further  shown  in  this  record,  that 
the  district  judge  there,  November  20th,  1837, 
adopted  the  practice  of  Louisiana,  as  then  ex- 
isting, in  all  cases  not  of  admiralty  jurisdic- 
tion. 

In  a  cause  once  ^nddfi^  \s)  \^%  ca>«\.^  ^wW^ 
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connected  with  this  point,  Wilcox  et  al.  ▼. 
Hunt,  13  Peters,  378,  it  was  remarked,  that 
the  plea  put  in  there  as  a  part  of  the  State 
practice,  as  the  latter  had  not  been  adopted, 
was  not  received.  But  the  practice  there  stand- 
ing differently  from  that  which  is  urged  in  this 
ease,  that  decision  does  not  control  the  present 
one. 

In  considering,  then,  the  propriety  of  the 
rulin<]r  of  the  court  here,  it  is  first  to  b«  noticed, 
that,  bv  the  words  of  the  statute,  this  testimony 
is  to  DC  taken  down  and  filed  only  in  those 
cases  "where  an  appeal  lies."  That  means,  of 
eourse,  a  technical  appeal,  where  the  facts  are 
to  be  reviewed  and  reconsidered,  for  in  such  an 
one  only  is  there  any  use  in  taking  them  down. 
But  in  the  present  case  no  appeal  of  that  char- 
acter lay  to  this  court,  but  merely  a  writ  of  er- 
ror to  bring  the  law  and  not  the  facts  here  for 
re-examination.  To  construe  the  Act  of  1824 
as  if  meaning  to  devolve  on  this  court  such  a 
re-examination  of  facts,  without  a  trial  by  jury, 
in  a  case  at  law,  like  this,  and  not  one  in  equity 
or  admiralty,  would  be  to  give  it  to  an  uncon- 
•titutional  operation,  dangerous  to  the  trial  by 
jury,  and  at  times  subversive  of  the  public 
liberties.  Parsons  v.  Bedford  et  al.  3  f*eters, 
448. 

In  a  case  of  chancery  or  admiralty  jurisdic- 
tion it  might  be  different,  as  in  those,  by  the 
law  ot  the  land,  a  technical  appeal  lies,  and  the 
facta  are  there  open  to  reconsideration  in  this 
court.  Livingston  v.  Story,  9  Peters,  632;  Me- 
Collum  V.  E^r,  2  Howard,  84. 

In  this  case,  likewise,  it  would  be  totally  use- 
less to  have  aU  the  facts  taken  down  in  that 
manner,  because,  if  so  taken  and  sent  up  here, 
it  woidd  be  irrelevant  and  improperly  burden- 
ing the  record,  as  much  as  the  whole  charge 
and  opinion  of  the  judge,  instead  of  the  naked 
points  excepted  to.  See  28th  rule  of  this  court, 
and  Zeller's  Lessee  v.  Eckert  et  al.  4  How.  297, 
298.  If  a  case  comes  up  in  that  manner,  this 
court  never  reconsiders  or  re-examines  all  the 
facta,  but  merely  the  law  arising  on  them,  as  if 
290*]  a  bill  of  exceptions  *had  been  properly 
filed.  This  has  been  decided  already  in  Par- 
sons V.  Armor  et  al.  3  Peters,  426;  Minor  t. 
Tillotson  2  How.  394. 

Beside  these  considerations,  showing  that 
neither  the  words  of  the  statute,  nor  the  reasons 
for  it,  reach  a  case  like  this,  there  is  another  in 
the  practice  and  laws  of  Louisiana  which  shows 
that  this  provision  does  not  extend  to  a  cause 
like  the  present  in  this  court.  There  the  court 
of  appeal,  even  in  cases  at  law,  often  decides 
on  all  the  facts  as  well  as  the  law;  but  not  so 
here.  The  court  there  may  be  substituted  for 
a  jury  by  consent  of  the  parties  in  a  trial  at 
law,  and  were  in  this  case  below.  But  no  such 
power  can  be  conferred  on  this  Supreme  Court 
by  parties  in  cases  at  law;  and,  as  tnefore  shown, 
it  exists  under  acts  of  Congress  merely  in  cases 
In  equity  and  admiralty. 

To  conclude  on  this  point,  then,  it  will  be 
seen  that  the  plaintiff  in  error,  notwithstanding 
the  refusal  to  have  the  olerk  take  down  this 
evidence,  has  enjoyed  all  the  benefit  of  it  under 
his  bill  of  exceptions,  where  it  was  material 
and  he  wished  to  raise  any  question  of  law  on 
it,  and  has  enjoyed  it  as  fully  as  if  the  whole 
hmd  been  tMken  down  Mnd  died.  And  thus  he  I 
heeg  natJdaig  mad  nffen  motbiag  bf  Um  ocMirt ' 


refusing  to  do  what  we  think  neither  the  lan- 
guage nor  spirit  of  the  law  requires  in  a  case 
like  this.     Parsons  v.  Bedford,  3  Peters,  433. 

There  are  two  other  objections  of  form, 
which  appear  on  the  record  and  may  well  be 
noticed,  tnou^h  they  are  not  embodied  in  the 
bill  of  exceptions.  One  ia  as  to  the  waiver  of 
a  trial  bv  jury  in  this  case  in  the  court  below. 
After  a  hearing  there,  it  was  urged,  that,  the 
waiver  not  having  been  entered  on  the  record, 
the  court  was  not  authorized  to  proceed  with- 
out a  jury. 

But  it  would  hardly  be  permissible  for  a  par- 
ty to  proceed  without  objection  in  a  trial  of 
facts  before  the  court,  in  a  case  at  law  in  a 
State  where  the  statutes  permitted  it,  and  the 
habits  of  the  people  under  the  civil  law  inclined 
them  to  favor  it,  and  then,  after  a  decision 
might  be  announced  which  was  not  satisfactory, 
to  offer  such  an  objection  as  this.  From  its 
not  being  incorporated  into  the  bill  of  excep- 
tions, or  argued  at  the  hearing  before  us,  a 
strong  presumption  arises  that  it  has  been 
abandoned. 

The  other  objection  is  spread  upon  the  early 
part  of  the  record,  and  was  a  proper  one  for 
the  consideration  of  the  court  in  that  stage  of 
the  case,  as  it  went  to  its  jurisdiction.  This 
was  urged  on  the  ground  that  the  notes  men- 
tioned in  the  petition  of  the  plaintiff  below  be- 
longed or  ran  originally  to  R.  Barrow,  a  resi- 
dent  of  Louisiana,  in  the  same  State  with  the 
defendant,  and  that  his  title  was  assigned  to  the 
plaintiff,  and  thus  the  latter  cannot  sue  the  de- 
dendant  in  this  court,  if  Barrow  could  not. 
This  position  would  be  well  taken  under  the 
provision  in  the  11th  section  of  the  Judiciary 
Act  of  1789,  if  the  original  plaintiff  had  insti- 
tuted his  suit  upon  the  notes  as  assignee  of 
them.  See  Towne  v.  Smith,  1  Wood.  &  Min. 
115;  Bean  v.  Smith  *et  al.  2  Mason,  [*291 
252;  16  Peters  315;  Stanley  v.  Bank  of  North 
America,  4  Dall.  8-11;  Montalet  v.  Murray,  4 
Cranch,  46.  But  so  far  from  that,  he  does  not 
declare  at  all  on  the  notes.  He  sets  out  a  sep- 
arate and  different  contract  as  his  ground  for 
recovery,  resting  on  an  original  agreement  be- 
tween him  and  the  defendant;  and  does  not  set 
out  any  assignment  of  those  notes  to  himself  by 
Barrow.  Even  if  he  counted  on  the  notes,  but 
not  on  or  through  an  assignment  of  them,  this 
court  would  have  jurisdiction.  6  Wheat.  146; 
9  Ibid.  537;  2  Peters,  326;  11  Ibid.  801;  8 
Howard,  676,  577;  1  Mason,  a  C.  251;  1 
McLane,  0.  C  132.  The  judge  below,  then, 
properly  overruled  this  objection. 

We  come  next  to  the  only  remaining  ques- 
tion in  this  case,  which  branches  into  five  or 
six  different  exceptions.  It  is  a  question  of 
substance,  and  in  some  respects  is  not  without 
difficulty.  It  is  whether  the  ground  upon 
which  the  objection  going  to  the  jurisdiction 
was  overruled  is  well  founded  in  the  declara- 
tion and  the  facts,  by  showing  a  separate  and 
independent  contract,  and  one  which  had  a 
good  consideration  in  law. 

On  looking  to  the  petition,  it  will  be  seen 
that  it  sets  out  a  sale  of  land  between  other 
parties;  the  mode  of  payment  stipulated;  the 
agreement  between  the  plaintiff  and  defendant 
to  become  indoTsera  ol  QetttAiL  hoXa^^^tA^vM!^ 
between  them  any  \oaa\  tYkb  vd^Mfft^ciiV.  \v\>»^ 
of  the  miichnaeir  to  va>7  l\i«  iii*aa\  >3bA  viXXX^^- 
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ment  of  them  by  the  plaintiff,  and  his  right 
under  the  agreement  and  facts  to  recover  of 
the  defendant  one  half  of  the  amount.  The 
whole  claim  proceeds  on  the  collateral  agree- 
ment, and  there  is  no  pretense  of  grounding  the 
suit,  as  holder  or  indorsee,  on  any  premises 
contained  in  the  notes,  or  in  the  indorsements 
on  them. 

There  is  also  a  good  consideration  for  this 
collateral  agreement.  It  is  the  promise  of  the 
plaintiff  before  hand  to  lose  one  half,  if  the  de- 
fendant would  become  a  surety  with  him  and 
lose  the  other  half,  and  the  actual  payment 
afterwards  of  the  whole  by  the  plaintiff.  Be- 
ing then  a  collateral  agreement  by  parol,  which 
is  sued,  it  stands  free  from  the  objection  to  the 
parol  evidence  offered  to  prove  it.  Were  the 
action  on  the  notes,  and  this  evidence  offered 
to  contradict  them,  it  would  be  entirely  differ- 
ent; because,  in  an  action  on  a  note,  parol  tes- 
timony is  not  competent  to  vary  its  written 
terms  and  probably  not  to  vary  a  blank  in- 
dorsement by  the  payee  from  what  the  law  im- 
ports. Gvil  Code  of  Louisiana,  art.  2256;  Stone 
et  al.  V.  Vincent,  6  Martin,  N.  S.  617;  16  La.  R. 
689;  10  Ibid.  206;  1  Peters's  C.  C  R.  84; 
hank  of  the  United  States  v.  Deane,  6  Peters, 
69;  3  Gamp.  N.  P.  66,  67;  9  Wheat.  687;  1 
Martin,  N.  S.  641;  Chitty  on  Bills,  641;  12 
Bast,  4;  4  Bam.  &  Aid.  464.  So,  between  the 
contracting  parties,  likewise,  all  prior  conversa- 
tion is  supposed,  as  far  as  binding,  to  be  em- 
bodied into  the  written  contract.  4  Louisiana 
R.  269;  Taylor  v.  Riggs,  I  Peters,  691;  8 
Wheat.  211.  But  the  parol  evidence  here  is 
199*]  not  offered  *in  any  action  on  the  note, 
or  to  alter  its  terms  or  its  indorsements;  nor  is 
any  prior  or  contemporaneous  conversation  of- 
fered to  vary  the  note,  or  its  indorsement,  in  an 
action  founded  on  either  of  them.  But  it  is 
offered  to  prove  a  separate  contract,  which  was 
made  by  parol,  and  is  of  as  high  a  character  as 
the  law  requires  in  such  cases,  and  this  evi- 
dence is  plenary  and  entirely  satisfactory  to 
■ubstantiate  the  separate  contract.  It  is  true, 
at  the  same  time,  that,  after  a  prior  indorser 
has  paid  a  note,  he  cannot  recover,  even  in  an 
action,  not  on  it,  but  for  contribution  of  one 
half  from  a  second  indorser,  if  they  were  not  in 
fact  joint  sureties,  nor  in  fact  made  any  collat- 
eral contract  whatever,  nor  in  fact  had  any 
eommunicauon  whatever  as  to  their  liability. 
McDonald  v.  Magruder,  8  Peters,  474;  3  Harris 
&  Johns.  126;  7  Johns.  367. 

But  the  present  is  a  case  differing,  toto  onlo, 
from  that.  Here,  by  a  deliberate  arrangement 
before  a  public  notary,  and  by  the  positive  evi- 
dence of  two  witnesses,  the  two  indorsers  were 
eo-sureties,  and  specially  agreed  to  bear  any 
loss  equally  between  them;  and  the  right  to  re- 
cover Is  therefore  entirely  clear.  3  Peters, 
477;  Douglass  v.  Waddle,  1  Hammond,  413, 
420;  Deering  t.  The  Earl  of  Winchelsea,  2  Bos. 
A  Pull.  270. 

There  are  two  or  three  other  views  connected 
with  this  part  of  the  case  which  may  be  use- 
fully adverted  to,  but  by  which  we  do  not  de- 
ddeit. 

Thus,  where  a  person  like  Phillips,  the  orig- 
inal defendant,  was  not  a  party  to  a  note,  but 
jur/  A/s  nrnme  on  the  Imek  of  it,  parol  testimony 
OMs  been  deemed  competent  to  show  the  real 
Jl&^  ^^  ^hieh  it  wtut  plmeed  tbcrai  and  ea 
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pecially  if  it  did  not  contradict  anv  legal  im- 
plication from  the  name  being  there.  And 
hence,  under  circumstances  like  these,  where, 
as  in  Louisiana  and  some  other  States,  it  is  im- 
plied by  law  that  such  a  person  puts  his  name 
there  as  a  surety  or  guarantor,  no  objection  ex- 
ists to  parol  proof  to  that  effect.  10  Louisiana 
R.  374;  Lawson  v.  Oakey,  14  lb.  386;  Nel- 
son V.  Dubois,  13  Johns.  176;  Dean  v.  Hall, 
17  Wend.  214;  6  Mass.  R.  368;  12  Ibid.  281; 
1  Vermont  R.  136;  Ulen  v.  Kitteridge,  7  Mass. 
a  233;  4  Wash,  a  C.  R.  480;  6  Serg.  & 
Rawle,  363.  In  White  v.  Howland,  9  Mass.  R. 
314,  he  is  held  to  be  liable  as  if  signing  with 
the  maker  as  a  surety.  But  however  much,  in 
some  States,  the  practice  may  go  beyond  this  in 
suits  between  the  parties  to  the  agreement,  as 
in  1  Hammond,  420,  and  6  Serg.  &  Rawle,  363, 
it  could  eenerally  not  be  competent  to  prove 
anything  Dv  parol,  in  actions  on  the  note,  con- 
trary to  what  is  written  or  to  what  is  implied 
in  law.  Bank  of  the  United  States  v.  Dunn,  6 
Peters,  69. 

And  in  other  States  and  in  other  circum- 
stances, where  the  inference  of  law  is  not  that 
such  a  name  is  placed  there  as  a  surety,  it  is 
very  doubtful  whether,  in  a  suit  on  the  note, 
proof  that  he  did  it  only  as  a  surety  is  com- 
petent. 6  Martin,  N.  S.  617;  BaoJc  of  the 
United  States  v.  Dunn,  6  Peters,  69. 

*In  England,  in  the  case  of  such  a  [*99S 
name  on  the  back  of  a  bill  of  exchange,  the 
person  may  be  treated  as  a  new  drawer  (Chitty 
on  Bills,  241) ;  and  if  the  payee  there  has  also 
indorsed  the  note,  the  implication  deemed  most 
proper  is,  that  another  name  on  the  back  is 
that  of  a  second  indorser,  and  should  so  be  held 
in  the  hands  of  third  persons.  Chitty  on  Bills, 
188,  628;  Holt's  Nisi  Prius,  470;  6  Adolph.  A 
Ellis,  436;  6  Nev.  A,  Man.  723.  So,  6  Martin, 
617.  It  will  be  seen,  however,  that  these  last 
are  generally  cases  of  actions  on  the  notes  or 
bills  of  exchange  themselves,  while  the  present 
case  is  not  brought  on  the  note  itself,  but  on  a 
distinct  and  collateral  contract. 

Another  suggestion  bearing  on  the  case  might 
be,  that  in  Louisiana  the  surety,  when  payinff, 
may  step  into  the  shoes  of  his  creditor,  if 
he  pleases,  by  subrogation,  and  enjoy  all  his 
rights  against  the  debtors  or  other  sureties. 
Hewes  et  al.  v.  Pierce,  1  Martin,  N.  S.  361; 
Calliham  v.  Fanner,  3  Rob.  Louisiana,  299; 
Civil  Code  of  Louisiana,  art.  2167.  But  there 
the  suit  is  probably  in  the  creditor's  name,  and 
not,  as  here,  in  that  of  the  surety.  So,  in  some 
countries  where  the  civil  law  prevails,  such  a 
contract  as  this,  deliberately  made  before  a 
notary,  and  by  him  reduced  to  writing  by  re- 
quest of  the  parties,  would  in  law  be  deemed 
equivalent  to  a  contract  in  writing;  and  on  that 
ground  be  admissible  even  in  a  suit  on  the  note 
between  the  original  parties  to  it. 

The  doings  of  the  parties  thus  have  a  sort  of 
public  form  given  to  them,  quasi  judicial,  and 
they  are  bound  by  them,  though  not  signed  b7 
the  parties.  2  Domat's  Civil  Law,  b.  2,  tit.  1, 
sec.  1,  art.  28;  and  tit.  6,  sec.  6,  pp.  661,  662. 
It  would  be  there  deemed  an  act  of  too  much 
deliberation  by  the  parties,  and  of  too  much 
formality  before  that  public  officer,  to  be 
treated  merely  as  an  ordinary  verbal  arrange- 
ment. Qoop.  3u<&Wm«J!L,  ^)l^%  ^  '^ftvixT.  V^Tl\ 
^^tory   oa  BVi\s«  ma.  ^1*     B>a^'>  ^^m^  >i>\% 
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LouIaluiA  code,  founded  cbieflj  on  the  civil  Upon  the  whole  caM,  then,  w«  are  happy  to 
law,  maj'  not  expreBBly  abrogate  aucb  a  doc-  ttnd  that  no  legal  objeclion  seema  to  be  tenabla 
trine,  it  does  not  in  termi  make  records  by  •  against  making  the  original  defendant  meet  an 
notary  valid,  uniesa  aigned  by  the  partiea,  or  engagement  which,  on  the  record,  he  appear! 
conaisting  of  copies  of  papera  signed  by  the  to  have  been  bound  in  honor  and  juatice,  no 
MHiea  and  acknowledged  before  witneasea.  lesa  than  law,  faithfully  to  discharge.  Although 
UtU  Code,  art.  2Z31,  2413;  8  Martin,  N.  S.  the  court  have  deemed  it  proper  thua  to  deliver 
6<tB;  to  Louisiana  R.  207,  S64.  And  though  an  opinion  on  this  case,  as  it  has  baen  argued 
tha  paper  containing  this  is  eigned  by  the  par-  by  the  counsel  for  the  plaintiff  in  error,  yet  the 
tiea  to  the  sale  and  atteated  b^  witnesses,  it  is  death  of  the  plaintiff  luis  since  been  auggested; 
not  aigned  by  Preston  and  Phillips,  the  parties  and  no  appearance  ia  entered  for  the  defend- 
to  thia  arrangement.  ant.     We  thatl  not,  therefore,  enter  judgment 

It  ia  not  necessary,  however,  to  decide  ab-  in  conformity  to  the  opinion  until  the  defendant 

aolutely  on  the  effect   of  either  of  these  last  or  the  repreaentatives  of  the  deceaaed  appear, 
viewa.    Deeming  the  action  here  to  be  founded 
on  tho  eollateral  agreement,  and   deeming  the 

evidence  offered  to  be  competent,  for  the  rea-  ■ 
•ona  firat  atated  under  thia  head,  these  conclu- 
ttona  will  virtually  dispose  of  the  last  six  ex- 

eeptiona  contained  in  tlie  record  of  this  caHe.  ' 

Thua,  aa  to  Barrow's  depoaltion,  the  admis- 
don  of  which  waa  the  ground  of  one  of  these 

•sceptions,  it  is  clearly  competent  to  prove  this  THOUAS   BYRNE 
S*4*]    'separate  parol   contract   in  a  suit  on 

that,  and  not  on  the  note.    So,  the  certiflcateB  ^  citation  Is  not  necpssirilT  a  part  o 

•ad   notices,   also   excepted   to,   were   properly  ord,  end  the  tact  of  lia  having  Iieaa  i 

proved  a*  a  part  of  the  collateral  transaction  served  may  b«  proved  alloode. 
under  the  general  expressions  in  the  petition, 
and  not  aa  notices  that  should  be  specially  set 

out  in  a  declaration,  where  notes  are  counted  ..  „  j  ■  .i  , 
on  by  a  holder.  In  a  case  like  that,  tho  aver-  '^'™-  None  appeared  in  the  record, 
ment  of  them  and  the  proof  are  highly  mate- 
rial, but  in  the  former  case  they  are  rather  his-  ,,,,.„■■  ,  ■-  ■  ,■  .  ,  , 
torieal  and  merely  a  part  of  the  res  gestee,  ,"''-  Justice  McLean  delivered  the  opinion  of 
without  itj  being  essential  to  give  them  ?n  de-  *•>«  '^?,"''*'  "aying  that  the  ofation  was  not  nec- 
taiL  The  original  plaintiff  avera  in  the  petition  ^^/'"'J'  *  P"*  "^  the  record,  .tformmg  no  part 
that  the  notes  were  prot«ated.  and  that  he  "^  the  proceedings  of  the  court  below.  The  pw- 
waa  obliged  to  pay  them,  which  would  not  ^""pt'on  ■»•  *••"■*  one  was  issued  when  the  writ 
have  been  the  case  without  due  notices;  and  °f.  *"<"  *"  allowed,  and  it  may  be  proved 
thU  is  quite  enough  in  an  action  on  a  collateral  """°^?  ,  .  ,  .-..._. 
undertaking.  Motion  overruled  and  case  continued  to  next 

So,  the  notary's  evidence,  which  is  another  **'™- 
of   the  exceptions,   becomes   under   this   aspect 

entirely  competent,  and  the  written  memoran-  ■ ■ 

dum  made  by  him  at  the  time,  which  is  another 

objection,  was  also  admissible  evidence  to  re- 

freah  his  memon.  If  not  per  le  of  the  facts  WILLIAM  G.  COOK,  FlaintiflT  fn  Error, 

•Utcd   In   it.     Greenleaft    Ev.    sec.   430,   437.  v 

S'livnstr^'it  Rt'srss  "^  ^  •'''■'^"■■^'  s'  '^'*"'  "^"'■- 

T.   McKeniie,   6   Q.  ft   Pin.   Big.     Other  cases  ""  '"  *^"*"- 

'^^^!^^T°'^tZ  Rv'^-!"i«  '^"f  '?  Notes-lex  loci-Maryland  Insolvent  law  can- 

^i?^^L^.T™ith  t^  Ln     ,r.T^l'  S='  '  i  "ot  discharge  citizen  from  contract  made  in 

IM:    1«  Ibid.  686-688,     If  thii  last  be  a  raf;  t  f  f*"""  ***  decia.on  of  this  court  declaring 

eootrfverted,  the  writing  here  was  "the  act  of  ^^^  >*'  unconatitutional. 
■ale,"  and  eontained  other  matters  as  to   the 

famnaaetion  fn  connection  with  this  as  the  whole    l. ,.  _. ,- 

terma  of  aale,   which   wore  clearly  competent,  o(  Marjlooil,   wbere  ibe  debtor  t 

and  the  whole  property  went  together  to  the  JSSi™"'^""  '"  '"  ""^  antecedents  to  the 

Jury  «a  exhibiting  the  progreae  and  character  The  prior  decisions  of  this  court  upon  this  sut^ 

of  the  transaotion,  beside  being  admissible  to  Ject  reviewed  and  examined, 

nfreah  the  memory  of  the  witness.    Bullen  v.  _„,„                    ,         , ,         ,              „     , 

IDehel,  2  Price's  Ex.  R.  422,  447,  476.  rflHIS  ease  was  brought  up  by  a  writ  of  error 

So,  the  evidence  of  tho  sale  of  Carr-a  prop  ■*-   ^'°'^  "■"  Circuit  Court  of  the  United  Statea 

erty  and  of  the  transfer  of  It  to  the  original  '"'  "l"  District  of  Maryland, 

plaintiff.  Preston,  by  the  sheriff,  and  the  terms  ^^  '»"  »  <^'*'""  "*  Maryland,  and  Moffat 

of  the  transfer,  though  objected  to,  are  mere  ^°d  Curtis  were  eitieena  of  New  Yorfc. 

^ka  In  the  chain  rf  ^e  transaction,  and  unei-  Nora.-Lei  loci,  and  lex  fori  aa  to  InterprsU. 

captlonable  in  that  view;   and   were,  like  the  tlon.   Fffect   and   validity   of  bills  and   notes,   sea 

of  tho  former  aale  to  Qw  by  Barrow  ""i*  *?.  J  h  ,*^-  ^-  ?■  205. 

omausmmM.  tO  61  L.  R.  A.  LU,                                                              . 
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It  was  an  action  brought  In  July,  1835,  by 
Moffat  and  Curtis  against  Cook,  upon  the  com- 
mon money  counts.  Cook  confessed  judgment, 
•ubject  to  the  opinion  of  the  court  upon  the 
following  case  stated,  namely: 

In  Circuit  Court  of  the  United  States,  Fourth 
Circuit,  District  of  Maryland. 

John  L.  Moffat  and  Joseph  Curtis,  sunriylng 

Sartners  of  Jonathan  Wilmarth,  t.  William 
f.  Cook. 

Statement  of  Facts.  John  L.  Moffat,  Joseph 
Curtis,  and  Jonathan  Wilmarth  (the  last  of 
whom  is  now  deceased)  were  dtizens  of  the 
State  of  New  York  and  resident  there,  and 
Dartners  trading  under  the  name  and  firm  of 
Wilmarth,  Moffat  &  Curtis,  and  the  defendant 
was  a  citizen  and  resident  of  Maryland  during 
the  times  when  the  contracts  and  transactions 
upon  which  this  suit  is  founded,  or  which  con- 
stitute the  causes  of  this  action,  were  entered 
into  and  had  and  made  between  the  said  firm 
and  said  Cook. 

That  the  course  of  dealing  was,  that  Cook, 
the  defendanti  used  to  write  to  said  firm,  or- 
dering such  articles  or  goods  as  he  wanted,  and 
they,  said  firm,  sent  them  to  him,  and  charged 
196*]  the  goods  in  *their  books.  JLn  order  to 
settle  the  account  current  from  time  to  time. 
Cook  sent  to  the  said  firm  (usually  by  mail, 
sometimes,  perhaps,  otherwise)  his  note  at  six 
months,  and  these  notes  averaffed  $500  per 
month,  and  were  punctually  paid,  for  a  time, 
in  Baltimore.  Cook  at  length  became  em- 
barrassed, and  wanted  extensions,  until  he 
stopped  payment  entirely;  being  then  indebted 

to  said  firm,  on  book  accounts, t2,104  08 

And  owing   1   note,  due  4th   April, 

1832,  for 500  00 

And  owing  1   note,  due   14th  May, 

1832,  for 500  00 

And   owing    1    note    (do   not   know 

exactly  when  due), 416  02 

And   owing    1    note,   due    2d   June, 

1832,  for  500  00 

And   owing  1  note,  due  30th  June, 

1832,  for 500  00 

And   owing   I   note,   due   1st   July, 

1832,  for 800  00 

And  owing  1  note,  due  13th  August, 

1832,  for  500  00 

And  owing  1  note,  due  24th  Septem- 
ber, 18&,  for  500  00 


Total  debt, $6,321  00 

The  above  notes  were  remitted  by  Mr.  Cook 
to  said  firm  previously  to  March,  1832,  when  he 
stopned  payment.  C^  the  7th  June  following, 
his  New  York  creditors  generally  agreed  to 
give  him  time  to  pay,  and  the  said  firm  of  Wil- 
marth, Moffat  A,  Curtis,  about  that  time,  by  ar- 
rangement made  with  Mr.  Disosway,  Cook's 
attorney  in  New  York,  gave  time,  and  took 
Cook's  three  notes,  drawn  payable  to  the  said 
firm,  for  the  sums  foUowwg,  all  dated  12th 
May,  1832,  as  the  respective  time  as  follows, 
vie: 

One,  12  months  after  date,  for $2,107  00 

One,  15  months  after  date,  for 2,107  00 

^e^  18  jDonthB  after  date,  for 2,107  03 


JS0 


$6,321  03 


These  notes  were  drawn  and  dated  at  Balti- 
more, by  Cook,  and  sent  by  him  to  his  said 
attorney,  at  New  York,  and  there  delivered  by 
said  attorney  to  the  said  firm;  they  were  given 
for  the  amount  of  Cook's  account,  and  the  notes 
then  had  and  held  bv  said  firm  against  Cook; 
the  old  notes  being  then  given  up  to  his  attor- 
ney. These  three  notes  and  the  consideration 
thereof,  namely,  the  goods  sold  and  delivered 
as  aforesaid,  constitute  the  ground  of  this  ac- 
tion; the  amount  of  the  notes  being  the  amount 
claimed.  It  is  also  admitted  that  said  Cook  has 
applied  for  and  obtained  the  bmefit  of  the  in- 
solvent laws  of  Maryland  since  such  notes  fell 
due. 

Edward  Hlnkley,  Attorney  for  Plaintiffs. 
J.  Glenn,  for  Defendant. 

Upon  the  foregoing  statement  of  facts,  the 
plaintiffs  pray  for  a  general  and  unqualified 
judgment,  notwithstanding  the  release  of  Cook, 
since  the  making  of  said  notes,  under  the  in- 
solvent laws  of  Maryland;  and  the  plidntiffs 
rely  upon  the  cases  of  Ogden  v.  Saunders, 
*12  Wheat.  213;  Boyle  v.  Zacharie  and  [*997 
Turner,  6  Peters,  634;  Frey  v.  Kirk,  4  Gill  A 
Johns.  500. 

The  circumstances  of  the  notes  being  dated 
and  made  at  Baltimore,  in  favor  of  dtizens,  at 
the  time,  of  New  York,  does  not  make  the 
contract  a  Maryland  contract,  any  more  than 
did  the  acceptance  of  bills  of  exchange  by  Mr. 
Ogden,  in  the  State  of  New  York,  make  such 
acceptance  a  New  York  contract,  so  as  to  be 
discharged  by  Mr.  Ogden's  release  under  the 
insolvent  laws  of  that  State. 

The  evidences  of  contracts  made  between  citi- 
zens of  different  States  cannot  bear  date  in  both 
the  States  of  the  respective  parties.  In  the  na- 
ture of  things,  and  according  to  the  course  of 
business,  they  would  bear  date  and  be  signal 
by  one  party  only,  in  one  of  the  States;  most 
commonly  in  the  State  of  the  citizenship  and 
residence  of  the  party  signing.  And  it  would 
be  immaterial  in  principle  in  which  of  the 
States  it  might  bear  date.  It  is  a  contract  be- 
tween citizens  of  different  States  at  the  time 
when  made,  and  this  is  the  fact  and  the  prin- 
ciple which  excludes  it  from  the  operation  and 
effect  of  a  release  of  the  debtor  under  the  in- 
solvent laws  of  his  State. 

Bdward  Hinkley,  Att'y  for  Plaintiffs. 

1.  The  defendant's  attorney  insists  that  the 
contract  was  to  be  performed  in  Maryland, 
and  governed  by  the  laws  of  Maryland,  and 
that  the  Judgment  must  be  to  exempt  the 
future  acquisitions  of  the  defendant  from  exe- 
cution. 

2.  That  at  all  events  the  judgment  must  be 
so  entered  as  to  exempt  the  defendant's  person 
from  arrest.  J.  Glenn,  for  Defendant. 
Judgment   for   the   Plaintiffs   upon   the   Case 

stated. 

Whereupon,  all  and  singular  the  premises  be- 
ing seen,  heard,  and  by  the  court  here  fully 
understood,  for  that  it  appears  to  the  court  that 
the  said  John  L.  Moffat  and  Joseph  Curtis  are 
entitled  to  recover  in  the  plea  aforesaid.  There- 
fore, it  is  considered  by  the  court  here,  that  the 
said  John  L.  Moffat  and  Joseph  Curtis  recover 
against  the  said  William  G.  Cook,  as  well  the 
sum  of  twelve  thousand  dollars,  current  money, 
the  damages  In  the  declaration  of  the  said  John 
Ik  Moflat  and  3oaa^\k  0>xx\.\a  Tn»D^h»^«^  «!^  .V>n^ 
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vam  of  B€Teiiteen  dollars  and  twenty-five  cents 
adjudged  by  the  court  hereunto  the  said  John 
L.  Moffat  and  Joseph  Curtis,  on  their  assent. 
for  their  costs  and  charges  by  them  about  their 
suit  in  this  behalf  laid  out  and  expended.  And 
the  said  William  G.  Cook  in  mercy,  etc. 

Memorandum.  Judgment  rendered  in  this 
cause  on  this  21st  day  of  April,  18d6,  for  the 
damages  laid  in  the  declaration  and  costs  of 
tntt;  the  said  dama^res  to  be  released  on  pay- 
ment of  $7|3d6.67,  with  interest  from  21st  day 
of  April,  1836,  and  cost  of  suit. 

Memorandum.  Tliat  no  execution  against 
the  person  of  the  defendant  be  issued  in  the 
above  cause  on  said  judgment  without  the  leave 
of  the  court. 

298*]  *To  review  this  judgment  the  case  was 
brought  up  to  this  court. 

The  cause  was  argued  by  Mr.  Ma3rer  and 
Mr.  Johnson  for  the  plaintiff  in  error,  and  by 
Mr.  Hinkley  for  the  defendants  in  error. 

Mr.  Mayer  entered  into  a  critical  analysis  of 
all  the  opinions  which  had  been  given  by  this 
court  on  the  subject  of  State  insolvent  laws, 
from  all  which  he  argued,  that  the  philosophy 
of  the  law  had  never  been  settled;  that,  in  con- 
sequence of  the  want  of  harmony  in  those  opin- 
ions, the  whole  subject  ought  to  be  again  re- 
viewed. There  was  a  difficulty  in  annexing 
a  meaning  to  some  terms  in  the  Constitution 
which  were  in  themselves  uncertain;  such,  for 
example,  as  the  phrase,  'impairing  the  obliga- 
tion of  contracts."  This  expression  was  sup- 
posed to  include  a  prohibition  to  pass  insol- 
vent laws;  and  yet  in  Sturges  v.  Crowninshield, 
4  Wheat.  122,  it  appeared  to  be  conceded  that 
a  State  might  pass  such  laws,  operating  only 
upon  its  own  citizens.  It  was  also  admitted, 
on  all  hands,  that  the  United  States  could  pass 
bankrupt  laws,  which  dissolved  a  contract  en- 
tirely. Now,  if  these  laws  were  prohibited  on 
account  of  their  supposed  dishonesty,  it  was 
unaccountable  that  a  power  to  extend  them 
over  the  whole  nation  should  have  been  con- 
ferred upon  Congress.  Certainly  laws  do  not 
become  less  mischievous  by  becoming  more  ex- 
tensive. It  would  seem  as  if  bankrupt  laws 
were  not  considered  as  impairing  the  obliga- 
iioQ  of  contracts.  In  the  debates  of  1787,  they 
were  spoken  of  as  mere  commercial  regulations, 
like  damages  upon  bills  of  exchange.  Luther 
Martin  says  that  the  prohibition  meant  to  ex- 
clude tender  laws,  and  retrospective  laws.  All 
nations  have  bankrupt  laws,  and  it  is  not  sur- 
prising  that  the  power  to  make  them  was  given 
to  Congress,  as  auxiliary  to  the  general  one  of 
regulating  commerce.  These  State  laws  only 
stay  all  judicial  proceedings,  like  statutes  of 
limitation.  It  will  not  do  to  say  that  statutes 
of  limitation  rest  on  a  presumption  that  the 
debt  has  been  paid,  because  where  they  apply 
to  land  there  can  be  no  such  presumption. 

In  support  of  these  and  similar  views  he  cited 
decret  Proceedings  and  Debates  of  the  Conven- 
tion, Yates'  Notes,  70,  71,  246,  247;  3  Madison 
Papers,  1442,  1443,  1448,  1480,  1649,  1552;  Fed- 
•ituist,  80th  number;  Story's  Conflict  of  Laws, 
sees.  312,  395,  404,  422,  438. 

Mr.  Hinkley,  for  defendants  in  error: 

It  is  understood  that  the  question  raised  upon 
the  statement  of  fscts  in  this  case  was  decided 
fai  the  case  oi  Oeden  r.  Saunden,  12  Wheat. 
gJ3. 
M9  Ms,  edr 


It  will  be  contend^  that  the  eourt  cannot, 
consistently  with  law  and  the  Constitution  of 
fhe  United  States,  give  an  effect  to  State  insol- 
vent laws  greater  or  more  extensive  than  that 
given  by  the  decision  in  that  case. 

*The  Constitution  is  to  be  construed  [*299 
with  reference  to  its  general  as  well  as  to  its 
particular  intents. 

The  general  government  emanates  from  the 
people,  and  its  powers  are  to  be  exercised  di- 
rectly upon  them  and  for  their  benefit.  Mc- 
Culloch  V.  Maryland,  4  Wheat.  316;  Cohens  v. 
Virginia,  6  Ibid.  413. 

Moreover,  the  Constitution  is  an  agreement 
or  compact  between  each  individual  of  the  peo- 
ple and  all  the  rest,  as  well  as  between  each 
one  of  the  States  and  all  the  others. 

The  States,  as  to  their  sovereign  and  exclu- 
sive powers,  are  foreign  to  each  other,  as  well 
as  to  the  federal  government.  Woodhull  et  al. 
V.  Wagner,  Bald.  C.  C.  Rep.  296. 

It  is  said  there  is  great  obscurity  in  the  clause 
of  the  Constitution  (art.  1,  sec.  10)  which  de- 
clares, among  other  things,  that  "no  State  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts." But  if  we  construe  the  language  as 
it  stands,  it  is  clear,  that,  forming  what  logi- 
cians call  a  universal  negative  proposition,  and 
being  absolute  and  imperative. 

1.  It  excludes  every  kind  and  degree  of  what 
it  prohibits,  whatever  that  be.  This  has  been 
seen  by  the  court.  Sturges  v.  Crowninshield, 
4  Wheat.  122;  Green  v.  Biddle,  8  Ibid.  84. 

2.  Consequently  it  excludes  every  cause,  mode 
and  manner,  by  which  the  thing  prohibited  may 
be  affected.  Hence  it  is  immaterial  what  may 
be  the  title,  provisions,  or  professed  object  of 
a  State  law,  if,  in  its  effect,  it  impair  the  ob- 
ligation of  a  contract  in  the  sense  of  the  Con- 
stitution. 

3.  It  may  be  admitted,  that,  in  the  absence  of 
any  bankrupt  law  of  Congress,  the  States  may 
pass  insolvent  or  bankrupt  laws,  provided  their 
effect  be  not  extended  to  impair  the  obligation 
of  contracts.  The  power  granted  to  Conffress 
by  the  Constitution,  art.  1,  sec.  8,  *'to  establish 
uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  is  permissive, 
not  imperative.  The  decisions  which  are  in 
accordance  with  this  construction  need  not  be 
disturbed,  however  difficult  it  may  be  to  recon- 
cile the  exercise  of  the  power  bv  the  States 
with  the  prohibitory  clause  in  relation  to  im- 
pairing the  obligation  of  contracts.  Perhapa 
it  can  only  be  done  in  the  manner  in  which  it 
has  been  done  by  the  decision  of  Justice  John- 
son in  the  case  of  O^den  v.  Saunders,  by  allow- 
ing the  States  to  legislate  for  their  own  citizens 
in  matters  exclusively  within  the  jurisdiction 
of  their  own  courts,  but  not  for  citizens  of  other 
States  who  have  a  ri^ht  to  the  jurisdiction  of 
the  courts  of  the  Umted  States.  The  justice, 
policy,  or  humanity  of  insolvent  or  bankrupt 
laws  is  not  so  much  a  question  for  the  courts 
as  for  the  Legislatures.  If  the  State  Legis- 
latures can  constitutionally  pass  such  laws, 
their  own  courts  may  be  bound  to  administer 
them  to  all  suitors  within  their  jurisdiction. 
See  Babcock  v.  Weston,  1  Gallis,  C.  C.  R.  168. 

4.  A  creditor  may  waive  his  constitutional 
rights.    Consensus  *vincit  legem.    What  [*S00 
acts  may  amount  to  a  viavN^t  \\.\^  Vot  \Xi<^<i^\B\i 
to  detennine.     It  Ykaa  Ym«ii  ^sm^Aa^  >teak\.  t^* 
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ceiving  a  dividend  under  the  insolvent  law  of  a 
State  is  evidence  of  a  waiver.  Clay  v.  Smith, 
8  Pet.  411.  Making  himself  a  party  to  the 
proceedings  under  a  State  insolvent  law  in 
other  ways  may  have  the  same  effect.  Bald.  C. 
C  R.  299;  Buckner  v.  Finley,  2  Pet.  586.  But 
a  citizen  of  one  State,  by  simply  becoming  a 
party  to  a  commercial  contract  with  a  citi- 
Een  of  another  State,  does  not  waive  any  right 
under  the  Constitution  of  the  United  States. 
This  point  is  involved  in  the  question  put  for 
decision  by  Justice  Johnson  in  the  case  of  Og- 
den  V.  Saunders,  12  Wheat.  358.  If,  indeed, 
this  were  construed  to  be  a  waiver,  it  would  in 
effect  take  away  the  jurisdiction  of  the  courts 
of  the  United  States.  What  now  is  the  mean- 
ing of  the  phrase  "impairing  the  obligation  of 
a  contract?'' 

The  word  "contract"  is  an  artificial  term  of 
very  extensive  signification.  It  ia  collective 
and  generic,  embracing  a  great  number  of  in- 
dividuals, but  comprehending  only  the  essential 
properties  of  each.  It  may  be  defined  an  agree- 
ment, not  prohibited  by  law,  between  two  par- 
ties at  the  least,  whereby  each,  for  a  sufficient 
consideration,  promises  or  undertakes  to  do  or 
not  to  do  something.  What  one  promises  or 
gives  is  ordinarily  the  consideration  for  what 
the  other  promises  or  gives.  There  is  a  duty 
imposed  on  each  party  by  the  laws  of  God  and 
by  the  laws  of  man,  in  civil  society,  to  perform 
what  is  stipulated  in  the  contract  on  his  part  to 
be  performed.  This  ia  the  obligation  of  the 
contract. 

There  may  be,  and  usually  are,  two  obliga- 
tions in  a  contract,  one  appertaining  to  each 
party.  When  one  party  has  fulfilled  his  obli- 
gation, there  remains  only  the  obligation  of  the 
other  party.  Although  ilie  contract  include  a 
moral  as  well  as  a  legal  obligation,  yet  the  legal 
obligation  only  is  intended  in  the  Constitution. 
The  moral  obligation  acts  upon  the  conscience, 
understanding,  the  free  will  of  man,  and  cannot 
be  enforced  by  human  laws  or  courts  of  justice. 
It  may  die  and  revive  again.  It  may  remain 
and  be  the  consideration  of  a  new  promise  after 
the  legal  obligation  is  released  by  law.  Ac- 
cording to  Webster,  the  'impair*  is  of  French 
derivation,  and  signifies  to  make  worse,  to  les- 
sen the  value  of. 

With  reference  to  the  Constitution  of  the 
United  States  the  term  "contracts"  must  em- 
brace all  subjects  to  which  the  judicial  powers 
extend,  whether  of  common  law,  equity,  or  ad- 
miralty and  maritime  jurisdiction. 

The  contract  in  question  is  one  of  common 
law  jurisdiction,  and  must  be  adjudicated  with 
reference  to  the  lules  of  this  jurisdiction.  There 
are  three  sources  of  law,  to  one  or  more  of 
which  the  court  may  look  for  rules  to  guide. 
They  are  distinguished  as  lex  rei  sites,  lex  loci 
contractus,  and  lex  fori.  Much  depends  upon 
a  correct  understanding  and  applicability  of 
these  laws,  in  any  given  case,  as  to  the  results 
to  which  the  court  may  be  led. 
SOi*]  *If  the  subject  of  the  contract  be 
land,  the  lex  rei  sitsB  takes  precedence,  and  the 

Slace   of   the   contract,   or   the   citizenship   or 
omicil  of  the  parties,  is  immaterial.  All  rights 
and  titles  in  the  subject  must  be  governed  by 
Hie  )mw  of  the  State  in  which  it  is  situate.  And 
tbe  deciaiona  of  the  courts  of  the  State  will  be 
reapeeted  a»  to  wbAt  the  law  it.     Bronaon  v. 


Kinzie,  1  How.  316.  The  lex  loci  eontractna 
is  said  in  general  to  govern  in  determining  the 
nature,  validity,  and  interpretation  of  contracts. 
Story's  Conflict  of  Laws,  sec.  241;  The  Bank 
of  the  United  States  v.  Donally,  8  Pet.  361. 
And  sometimes  the  law  of  the  place  where  the 
contract  is  to  be  performed  is  said  to  govern. 

There  is  a  nice  discrimination  to  be  made  by 
courts  in  regard  to  the  source  of  the  law,  aa 
well  as  to  the  nature  of  the  law,  which  ought 
to  govern  them. 

As  to  the  contract  now  under  consideration, 
we  are  furnished  with  no  law,  either  of  New 
York  or  of  Maryland,  in  regard  to  its  nature, 
validity,  or  interpretation.  If  not  prohibited 
it  is  not  to  be  adjudged  by  their  laws.  The 
right  of  the  parties  to  enter  into  the  contract 
was  not  granted  by  either  of  those  Statea.  It  is 
a  right  of  personal  liberty  which  was  con- 
quered by  our  fathers,  and  was  inherent  in  the 
people  when  the  State  governments  were 
formed,  as  well  as  when  the  general  govern- 
ment was  established.  The  States  of  the  con- 
tract were  silent  as  to  the  laws  of  the  contract, 
and  therefore  the  law  of  the  former  must  gov- 
ern it.  Indeed,  what  is  intended  by  the  lex  loci 
contractus  would  seem  to  be,  not  the  territorial 
law,  but  the  law  of  the  government  under  whose 
jurisdiction  the  parties  are,  in  reference  to  the 
contract.  If  the  territorial  law  is  silent,  and 
the  citizenship  of  the  parties  gives  them  a 
right  to  resort  to  an  independent  forum,  the  law 
of  this  forum  will  be  the  law  of  the  contract. 

Jurisdiction  given  in  consideration  of  per- 
sonal attributes  or  qualifications  is  not  always 
controlled  or  lost  by  temporary  domicil  witldn 
the  territorial  surface  or  sphere  of  a  subordi- 
nate jurisdiction.  And  this  appears  to  have  been 
the  law  of  the  Roman  empire  in  the  first  cen- 
tury. For,  when  St.  Paul  was  accused  before 
Festus  at  Caesarea,  being  a  Roman  citizen,  he 
appealed  to  Caesar,  and  his  appeal  was  allowed. 
And  afterwards,  when  Agrippa  had  heard  his 
noble  defense,  he  told  Festus  that  he  found 
nothing  in  ine  man  worthy  of  death  or  of 
bonds,  and  that  he  might  have  been  set  at 
liberty,  if  he  had  not  appealed  to  Caesar.  After 
the  appeal,  neither  the  governor  not  the  king 
could  decide  the  cause.  The  jurisdiction  was 
gone.    And  Paul  was  sent  a  prisoner  to  Rome. 

Residence  of  aliens  within  a  State  of  the 
Union  constitutes  no  objection  to  the  jurisdic- 
tion of  the  federal  court.  Breedlove  et  al.  ▼. 
Nicolet  et  al.  7  Pet.  413. 

The  constitutional  right  of  a  citizen  to  sue  in 
the  circuit  courts  of  the  United  States  does  not 
permit  an  act  of  insolvency,  executed  under 
*the  authority  of  a  State,  to  be  a  bar  [*S09 
against  a  recovery  upon  a  contract  made  in  an- 
other State.  Suydam  et  al.  v.  Broadnax,  14 
Pet.  67.  This  case  decides  to  what  extent  the 
jurisdiction  of  the  United  States  will  prevail 
over  that  of  the  States,  and  how  far  the  laws 
of  the  States  can  interfere  with  tne  remediea 
afforded  by  the  courts  of  the  United  Statea. 

Neither  the  statutes  of  the  States  nor  de- 
cisions of  the  State  courts  apply  to  questiona 
arising  in  a  court  of  the  United  States  upon 
contracts  of  a  commercial  nature.  Swift  t. 
Tyson,  16  Peters,  I;  Amis  v.  Smith,  16  Ibid. 
303.  This  court,  then,  is  not  to  be  restrained 
by  any  State  Vaw  \n  pasaino^  Judgment  upon  thm 
1  contract  Vik  (v^eaWou. 
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To  revert  to  the  consideration  of  the  obliga- 
tion of  the  contract,  what  does  it  require  the 
court  to  do?  What  judgment  to  pronounce? 
I  have  said  it  is  the  dutv  imposed  upon  the 
party  to  perform  what  he  has  stipulated.  It  is 
argued  on  the  other  side,  that  the  creditor  ought 
to  submit  to  the  insolvent  law  of  the  State  of 
which  the  debtor  was  a  citizen  when  the  con- 
tract was  made,  as  he  must  have  contemplated 
the  possibilitv  that  the  debtor  would  avail  him- 
self of  this  law.  But  before  insolvency  hap- 
pens, the  expectation  of  the  creditor,  and  of 
the  debtor,  too,  if  he  is  honest,  is,  that  the 
debt  will  be  paid  without  default.  It  is  not 
probable  that  the  remedy  is  in  the  contempla- 
tion of  the  parties.  It  is  not  strictly  a  part  of 
the  contract.  It  is  a  legal  right  arising  after 
breach  or  default,  secured  by  the  constitutions 
and  the  laws.  It  is  not  necessary  to  be  contem- 
plated at  the  time  when  the  contract  is  made, 
in  order  to  be  appropriated  after  the  contract 
is  broken.  It  may  be  resorted  to  when  there 
is  occasion  for  its  use.  And  as  between  the 
remedy  afforded  by  the  State  and  that  by  the 
United  States,  the  latter  may  be  esteemed  su- 
perior and  preferable,  and  as  the  creditor  has 
the  right  oi  election,  it  may  be  presumed,  that 
if  he  contemplated  any  remedy  at  the  time  of 
entering  into  the  contract,  it  was  that  which  he 
has  elected.  It  is  in  accordance  with  the  rule 
of  the  common  law,  that  of  two  concurrent  ju- 
risdictions a  party  may  elect  the  superior  one. 
The  court  are  now  to  render  judgment.  The 
obligation  of  the  debtor  as  a  party  to  the  con- 
tract is  clearly  seen  and  admitted.  It  is  to  pay 
a  certain  sum  in  gold  or  silver  coin.  But  the 
State,  by  her  act,  interposes  a  release  of  the 
debtor,  against  the  will  of  the  creditor,  and 
would  thereby  bar  a  judgment  corresponding 
with  the  debtor's  obligation.  Does  not  the  CJon- 
sUtution  mean,  by  the  obligation  of  a  contract, 
the  obligation  entire  and  full,  and  in  all  the 
integrity  and  with  all  the  value  that  was  given 
to  it  by  the  terms  of  the  contract  ?  We  answer 
in  the  affirmative.  For  if  the  court  gave  judg- 
ment for  the  value  of  the  obligation  after  the 
State  law  has  acted  on  it,  and  after  the  release 
shall  have  been  applied,  then  it  suffers  exactlv 
what  is  prohibited  by  the  Constitution.  It  suf- 
fers the  law  to  impair  the  obligation.  And  so 
every  obligation  might  be  impaired  to  any  ex- 
SOS^]  tent,  or  wholly  *destro^ed.  The  judg- 
ment ia  a  record  of  the  obligation,  or  more  ex- 
sctly  of  the  duty  which  the  Constitution  and 
the  law  imposes  upon  the  debtor  in  order  that 
he  discharce  his  obligation. 

It  would  appear,  therefore,  that  in  cases  in 
which  a  court  of  common  law  of  the  United 
biates  has  jurisdiction  over  a  commercial  con- 
tract, valid  by  the  law  of  the  State  or  States 
where  made,  a  State  insolvent  law  cannot  be 
applied  to  impair  the  obligation  of  the  contract 
in  suit.  That  the  forum  has  law  of  its  own, 
and  that  this  is  the  law  to  be  administered,  in 
order  to  determine  and  adjudge  what  is  the  ob- 
ligation of  the  contract. 

It  has  been  said,  that,  by  reason  of  the  doubts 
m  regard  to  the  meaning  of  the  Constitution 
upon  this  question,  resort  must  be  had  to  ex- 
ternal evidence,  to  the  history  of  the  times 
prior  to  the  formation  of  the  Constitution,  and 
to  the  debates  of  the  convention  had  upon  that 
instrument.  In  the  view  we  bmve  taketi,  ther'^ 


does  not  appear  to  be  any  obscurity  in  the 
phrase,  "impairing  the  obligation  of  con- 
tracts." And,  unless  there  is  obscurity  or  la- 
tent ambiguity,  it  is  a  rule  that  you  cannot  go 
out  of  the  instrument  for  explanation.  And  it 
is  a  well  settled  rule  of  evidence,  that  what 
may  have  passed  pending  negotiations  for  a 
contract  does  not  form  a  part  of  the  contract 
finally  agreed  upon  and  deliberatelv  executed. 
And  this  rule  applies  with  great  force  to  an 
instrument  of  so  grave  and  solemn  a  character 
as  the  Constitution  of  the  United  States. 

But  the  debates  do  not  seem  to  furnish  any« 
thing  that  militates  with  the  construction  which 
we  have  given  to  the  phrase  in  question.  It  is 
said  that  they  furnish  evidence  that  none  but 
retrospective  laws  were  intended  to  be  prohib- 
ited. At  pa^e  1443  of  Volume  IIL  of  the  Mad- 
ison papers,  it  is  found  that  "Mr.  King  moved 
to  add,  in  the  words  used  in  the  ordinance  of 
Congress  establishing  new  States,  a  prohibition 
on  the  States  to  interfere  in  private  contracts." 
Upon  which  there  was  debate,  which  see;  Mr. 
M!orris  and  Colonel  Mason  being  against,  and 
Mr.  Sherman,  Mr.  Wilson,  and  Mr.  Madison 
in  favor  of  the  motion.  And  at  page  1444, 
Mr.  Wilson  stated,  "The  answer  to  these  ob> 
jections  is,  that  retrospective  interferences 
only  are  to  be  prohibited."  Whereupon,  "Mr. 
Rutledge  moved,  instead  of  Mr.  Kings  motion, 
to  insert,  'nor  pass  bills  of  attainder,  nor  re- 
trospective laws;'"^  upon  which  seven  States 
voted  in  the  affirmative  and  three  in  the  nega- 
tive. At  page  1450,  Mr.  Dickinson  mentioned 
that  ex  post  facto  related  to  criminal  cases  only; 
that  some  further  provision  was  necessary  to 
restrain  the  States  from  retrospective  laws  in 
civil  cases.  At  page  1552,  we  find  the  words 
"altering"  or  "impairing"  the  obligations  of 
contracts  introduced  into  the  tenth  section  of 
art.  1.  At  page  1581,  we  find  the  first  clause 
of  art.  1,  sec.  10,  altered  so  as  to  read  as  it  now 
stands  in  *the  Constitution.  And  there  [*304 
does  not  appear  to  have  been  any  debate  upon 
this  section  in  this  form. 

It  is  stated  that  Mr.  Gerry  entered  into  ob- 
servations inculcating  the  importance  of  public 
faith,  and  the  propriety  of  the  restraint  put  on 
the  States  from  impairing  the  obligation  of 
contracts,  and  alleging  that  Congress  ought  to 
be  laid  under  the  like  prohibitions.  He  made 
a  motion  to  that  effect.    He  was  not  seconded. 

Now,  it  is  a  sufficient  answer  to  all  that  may 
be  inferred  from  the  remark  of  Mr.  Wilson,  or 
any  other  member  of  the  convention,  that  the 
phrase  "retrospective  laws"  was  not  finally 
adopted,  although  it  appears  to  have  been 
suggested.  And  in  the  absence  of  all  debat<) 
or  explanation  of  the  phrase,  "or  law  impUr- 
ing  the  obligation  of  contracts,  we  are  left  to 
construe  it  according  to  its  plain  meaning.  It 
is  said  that  it  could  not  be  meant  to  restrain 
the  States  from  passing  bankrupt  or  insolvent 
laws,  which  the  framers  of  the  Constitution 
must  have  approved,  inasmuch  as  they  gave 
Congress  power  to  pass  a  uniform  law  upon 
the  subject  of  bankruptcies  throughout  the 
States.  But  if  the  States  were  qualified  to  pass 
acceptable  laws  on  this  subject,  what  need  was 

1. — In  A  note  It  is  said  that  In  the  printed  Jour- 
nal this  was  "ex  post  facto."     If  th^  d^b«Ll^%  'Hi^tfe 
upon  this  phrase,  there  Vs  no  \Tit%T«Tic%  Xo  \jfe  \&.^^« 
as  to  the  meaning  ot  teimm  \n  ^\i«iX\»ik.  ^^^ 


S04 


SUPBEliE  GOUBT  OF  TKB  UlflTKD  StATBB. 


1M7 


there  of  a  law  of  Confess?  The  inference  is 
the  rather,  that,  while  it  admitted  the  power  of 
States  to  pass  such  laws,  that  either  the  charac- 
ter or  effect  of  them  was  objectionable. 

It  is  admitted  that  retrospective  laws  were 
intended  to  be  prohibited,  as  impairing  the  ob- 
ligation of  contracts.  But  insolvent  and  bank- 
rupt laws  are  usuallv  retrospective;  therefore 
thev  could  not  have  been  intended  to  be  wholly 
excluded  from  the  prohibition. 

The  fair  meaning  of  the  clause,  as  to  impair- 
ing the  obligation  of  contracts,  is,  that  the  pro- 
hibition or  restraint  was  laid  upon  the  States, 
and  took  effect  from  the  moment  the  Constitu- 
tion was  adopted,  so  that  it  was  not  afterwards 
competent  for  any  State  to  pass  any  law  which 
might  have  the  effect  to  impair  the  obligation 
of  any  contract  to  be  thereafter  made. 

As  to  the  distinction  between  the  right  and 
the  remedy,  it  is  proper  when  used  to  distin- 
guish what  is  stipulated  in  the  contract,  sup- 
posing it  to  be  performed  without  breach,  and 
what  the  law  will  compel  the  delinquent  party 
to  do  in  consequence  of  his  failure  to  do  what 
he  has  stipulated.  But  the  remedy  is  the  fruit 
of  the  contract,  and  it  is  the  whole  value  of 
the  obligation  of  the  delinquent  party.  This 
obligation  continues  as  an  obligation  of  the  con- 
tract at  the  time  of  the  jud^ent,  and  after- 
wards until  satisfaction,  or  until  the  judgment 
dies  by  Ispse  of  time. 

It  is  difficult  to  decide  in  every  case  how  far 
the  remedy  mav  be  modified  without  impair- 
ing the  obligation.  The  remedy  is  given  by 
the  United  States,  although  it  be  adopted  from 
the  laws  and  practice  of  the  States  respectively. 
The  only  general  rule  seems  to  be  to  distin- 
guish between  form  and  substance.  The  rem- 
edy cannot  be  wholly  taken  away,  nor  essen- 
S06*]  tially  impaired.  See  Green  v.  Biddle,  *8 
Wheat.  1-76;  Bronson  v.  Kinzie,  1  How.  316; 
McCracken  v.  Hayward,  2  Ibid.  608. 

It  may  be  dinicult,  in  strict  reasoning,  to 
prove  that  imprisonment  is  only  a  form  of 
remedy.  But  as  gold  or  silver  is  the  onlv  thing 
that  can  constitutionally  satisfy  the  debt,  and 
as  an  incarcerated  body  cannot  be  sold  or  put 
into  slavery,  it  seems  to  be  no  direct  remedy  at 
all,  and  as  a  punishment  it  is  unjust  against  an 
honest  man. 

Upon  the  whole,  the  judgment  ought  to  be 
affirmed,  and  the  decisions  rest  undisturbed. 

Mr.  R.  Johnson^  for  the  plaintiff  in  error,  in 
reply  to  Mr.  Hinkley,  divided  the  subject  into 
the  four  following  heads: 

1.  What  points  have  been  decided  by  this 
eourt. 

2.  How  far  the  points  decided  bear  upon  the 
present  case. 

8.  Under  all  the  circumstances  of  the  opin 
ions  given,  whether  it  is  not  justifiable  and 
proper  to  look  into  those  opinions. 

4.  That  the  law  of  the  case  was  with  the 
plaintiff  in  error. 

The  debtor  was  a  citizen  of  Maryland  at  the 
time  of  contracting  the  debt,  and  at  the  time 
of  his  discharffe.  Anterior  to  the  Revolution, 
the  State  had  oankrupt  laws  which  discharged 
tne  debt,  as  well  as  the  person  of  the  debtor. 
Act  of  1774.  After  the  Revolution,  special 
Mcta  were  pa»Bed  from  time  to  time,  all  of 
trA/cJ^  diBcbATged  the  debts  themselves.  In  1805, 
geat^ni  mytiem   was  estabiished,   more   ex- 


tensive than  that  of  1774.  From  1805  to  the 
time  when  this  court  decided  the  case  of 
Sturges  V.  Crown inshield,  no  doubt  existed  of 
the  constitutionality  of  these  laws,  either  as  re- 
specting debts  or  debtors.  The  bankrupt  law 
of  the  United  States  passed  in  1800  recognized 
State  laws.  The  decision  in  Sturges  v.  (>own- 
inshield  took  the  States  and  the  profession  by 
surprise.  It  was  a  matter  of  sstonishment  that 
up  to  that  time  the  States  had  all  been  wrong. 
But  this  surprise  was  lessened  when  the  case 
came  to  be  discussed  afterwards  by  the  bench 
as  well  as  the  bar,  in  Ogden  v.  Saunders.  [Mr. 
Johnson  here  went  into  a  minute  examination 
of  the  opinions  of  the  judges  in  that  and  sub- 
sequent cases.] 

The  doctrine  cannot  be  correct,  that  Mary- 
land law  means  one  thing  when  applied  to  her 
own  citizens,  and  another  thing  when  applied 
to  other  persons.  The  Constitution  of  the  Unit- 
ed States  is  obligatory  within  a  State  itself,  as 
well  as  between  citizens  of  different  States. 
The  protection  which  it  extends  over  all  ex- 
tends to  persons  in  the  same  State,  and  if  sudi 
protection  prevents  the  claims  of  a  foreign  cred- 
itor from  being  destroyed  by  an  insolvent  law, 
it  must  equally  secure  the  claims  of  a  domestic 
creditor.  The  result  will  be,  that  such  Laws 
must  be  entirely  swept  away,  even  as  regards 
the  internal  concerns  of  a  State;  in  which  her 
own  citizens  alone  have  an  interest.  But  this 
conclusion  is  not  likely  to  be  ^adopted.  [*S06 
The  power  of  a  State  to  pass  such  laws  is  not 
denied.    4  Wheat.  136;  12  Ibid.  277. 

Contemporaneous  construction  has  acquiesced 
in  this  power.  The  Federalist  does  not  deny 
it.  State  judiciaries  acted  on  it.  No  conven- 
tion where  the  Constitution  was  discussed  ever 
thought  it  an  objection  that  this  power  was 
taken  away  from  tne  States.  Millions  have 
been  distributed  by  its  exercise.  As  an  attribute 
of  sovereignty,  a  government  cannot  get  along 
without  it.  Such  laws  are  known  to  all  the 
globe  where  commerce  is  known.  The  hazards 
of  life  and  business  make  it  certain  that  some 
men  must  be  ruined.  At  first,  these  laws  were 
passed  solely  for  the  benefit  of  the  creditors, 
and  bankrupts  were  punished  as  guilty.  But  a 
more  benign  spirit  at  length  taught  that  men 
might  become  poor  and  bankrupt  from  misfor- 
tune as  well  as  ci'ime.  The  framers  of  tho  Con- 
stitution did  not  hold  it  to  be  immoral  to  dis- 
charge debtors,  because  they  gave  the  power 
of  doing  so  to  the  United  States.  The  forty- 
second  number  of  the  Federalist  says,  that  the 
expediency  of  such  a  power  is  not  likely  to  be 
drawn  into  question.  Can  the  Constitution  be 
made  to  say  that  State  lav/s  are  unjust,  and 
that  the  same  laws  by  the  United  States  are 
not  unjust  f  Or  does  it  rather  mean,  that  under 
the  operation  of  State  laws  a  sufficient  amount 
of  good  could  not  be  obtained  ?  State  laws  cease 
with  their  limits.  A  debtor  might  be  free  with- 
in his  own  State,  but  not  beyond  it.  Giving  all 
possible  effect  to  the  Maryland  insolvent  laws 
within  her  limits,  yet  if  a  bankrupt  debtor 
went  beyond,  he  was  unprotected;  and  the  Con- 
stitution must  have  intended  to  supply  this  de- 
ficiency, by  giving  to  Congress  power  to  pass  a 
law  which  should  protect  him  everywhere.  But 
there  is  nothing  in  this  hostile  to  State  insol- 
vent laws.  On  the  contrarv,  it  is  recognizing 
them  and  exten^in^  lYv^  \kxa&^\«\  \T^\isskfi»« 
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Hie  objection  is,  that  there  if*  no  uniform  sys- 
tem; not  that  the  whole  system  should  be 
broken  up  and  destroyed.  There  are  higher 
moral  obligations  than  those  of  debtor  and 
creditor.  It  is  the  duty  of  a  man  to  live  for  the 
bappineaa  of  his  parent  or  child,  and  a  wise 
government  will  place  no  insuperable  barrier  in 
his  way  to  debar  him  from  fulfilling  these 
duties.  Upon  this  ground,  and  under  the  power 
of  a  State  to  control  remedies  at  law,  tools,  etc., 
are  exempted  from  surrender.  But  upon  the 
theory  oi  the  opposite  counsel,  this  humane 
provision  roust  be  swept  off,  because  he  says 
the  law  of  a  contract  is  to  pay  to  the  uttermost 
farthing.  But  the  laws  of  humanity  will  not 
permit  such  utter  ruin,  nor  did  the  Constitu- 
tion intend  it.  The  forty -fourth  number  of  the 
Federalist,  page  102,  by  Mr.  Madison,  says,  that 
bills  of  attainder  and  ex  post  facto  laws  are 
contrary  to  the  principles  of  the  social  compact 
everywhere,  and  therefore  the  power  to  pass 
them  is  denied.  But  if  bankrupt  laws  had  been 
considered  as  falling  within  this  category, 
would  the  power  to  pass  them  have  been  ex- 
pressly given  to  the  United  States? 

307*]  *Bir.  Justice  Grier  delivered  the  opin- 
ion of  the  court: 

This  case  came  before  us  by  a  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for 
the  Maryland  IMstrict. 

Moffat  A  Curtis,  merchants  in  New  York, 
sold  goods  to  Cook,  who  resided  in  Baltimore. 
On  a  settlement  of  their  accounts.  Cook  trans- 
mitted his  notes  to  his  attorney  in  New  York, 
who  delivered  them  to  the  defendants  in  error. 
After  the  notes  fell  due.  Cook  applied  for  and 
obtained  the  benefit  of  the  insolvent  laws  of 
Maryland.  By  these  laws  the  debtor,  on  sur- 
render of  his  property,  is  discharged  not  only 
from  imprisonment,  but  from  his  previous  debts. 

On  the  trial  of  this  case  in  the  Circuit  Court, 
the  plaintiff  in  error  pleaded  this  discharge,  in- 
sisting "that  the  contract  was  to  be  performed 
in  Maryland,  and  governed  by  the  laws  of 
Maryland  in  existence  at  the  time  it  was  made ; 
and  that,  therefore,  his  discharge  under  her 
laws  was  a  good  defense  to  the  action."  The 
Circuit  Court  gave  judgment  for  the  plaintiffs, 
and  the  defendant  prosecuted  this  writ  of  error. 

That  the  contract  declared  on  in  this  case 
was  to  be  performed  in  Maryland,  and  governed 
by  her  laws,  is  a  position  which  cannot  be  sue 
cessfully  maintained,  and  was,  therefore,  very 
properly  abandoned  on  the  argument  here.  For, 
althou^  the  notes  piurport  to  have  been  made 
at  Baltimore,  they  were  delivered  in  New  York, 
in  payment  of  goods  purchased  there,  and  of 
course  were  payable  there  and  governed  by 
the  laws  of  that  place.  See  Boyle  v.  Zacharie 
k  Turner,  6  Peters,  b35;  Story's  Confl.  of  Laws, 
see.  287. 

The  only  question,  then,  to  be  decided  at 

{ireaent,  is,  whether  the  bankrupt  law  of  Mary- 
and  can  operate  to  discharge  the  plaintiff  in 
error  from  a  contract  made  by  him  in  New 
York,  with  citizens  of  that  State. 

In  support  of  the  affirmation  of  this  proposi- 
tion, it  has  been  contended — 

1st.     "That  the  State  of  Maryland  having 
power  to  enact  a  bankrupt  law,  it  foilows  as  a 
necessary  consequence  that  such  law  must  con- 
trol  the  decIsIooM  of  her  own  foruiDB," 
M9  lu  eA 


2d.  ''That  the  courts  of  the  United  States 
are  as  much  bound  to  administer  the  laws  of 
each  State  as  its  own  courts." 

It  has  also  been  contended  that  the  case  of 
Ogden  v.  Saunders,  while  it  admits  the  first 
proposition,  denies  the  second,  and  that  this 
court  ought  to  reconsider  the  whole  subjocti 
and  establish  it  on  principles  more  consistent. 

But  we  are  of  opinion  that  the  case  of  Ogden 
V.  Saunders  is  not  subject  to  the  imputation  of 
establishing  such  an  anomalous  doctrine,  si- 
though  such  an  inference  might  be  drawn  from 
some  remarks  of  the  learned  judge  who  de- 
livered the  opinion  of  the  court  in  that  case; 
the  Question,  whether  a  State  court  would  bo 
justinable  in  giving  effect  to  a  bankrupt  dis- 
charge which  the  courts  of  the  United  States 
*would  declare  invalid,  was  not  before  [*S08 
the  coiirt,  and  was  therefore  not  decided.  Nor 
has  such  a  decision  ever  been  mftde  by  this 
court. 

The  Constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  and  binds  every 
forum,  whether  it  derives  its  authority  from  a 
State  or  from  the  United  States.  When  tliis 
court  has  declared  State  legislation  to  be  in 
conflict  with  the  Constitution  of  the  United 
States,  and  therefore  void,  the  State  tribunals 
are  bound  to  conform  to  such  decision.  A 
bankrupt  law  which  comes  within  this  category 
cannot  be  pleaded  as  a  discharge,  even  in  the 
forums  of  the  State  which  enacted  it. 

It  is  true,  that  as  between  the  several  States 
of  this  Union,  their  respective  bankrupt  laws, 
like  those  of  foreign  states,  can  have  no  effect 
in  any  forum  beyond  their  respective  limits, 
unless  by  comity.  But  it  is  not  a  necessary 
consequence  that  State  courts  can  treat  this 
subject  as  if  the  States  were  wholly  foreign  to 
each  other,  and  inflict  her  bankrupt  laws  on 
contracts  and  persons  not  within  her  limits. 

It  is  because  the  States  are  not  foreign  to 
each  other  in  every  respect,  and  because  of  the 
restraint  on  their  powers  of  legislation  on  the 
subject  of  contracts,  and  the  conflict  of  rights 
arising  from  the  peculiar  relations  which  our 
citizens  bear  to  each  other,  as  members  of  a 
common  government,  and  yet  citizens  of  inde- 
pendent States,  that  doctrines  have  been  estab- 
lished on  this  subject  apparently  inconsistent 
and  anomalous. 

Accordingly,  we  find  that  when,  in  the  case 
of  Sturges  v.  Crowninshield,  this  court  decided 
'that  a  State  has  authority  to  pass  a  bankrupt 
law,  provided  there  be  no  act  of  Congress  in 
force  to  establish  an  uniform  system  of  bank- 
ruptcy,** it  was  nevertheless  considered  to  be 
subject  to  the  further  condition,  "that  such 
law  should  not  impair  the  obligation  of  con- 
tracts within  the  meaning  of  the  Constitution 
of  the  United  States,  art.  1,  sec.  10.*' 

It  followed,  as  a  corollary  from  this  modifi- 
cation and  restraint  of  the  power  of  the  State 
to  pass  such  laws,  that  they  could  have  no 
effect  on  contracts  made  before  their  enact- 
ment, or  beyond  their  territory.  Hence,  at  the 
same  term,  the  court  unanimously  decided,  in 
the  case  of  McMillan  y.  McNeil,  that  a  contract 
made  in  South  Carolina  was  not  affected  by  a 
bankrupt  discharge  in  Louisiana,  under  a  law 
made  antecedently  to  the  contract,  although 
the  suit  was  brought  \ii  IVv^  C^tcwW.  ^\«\.^\Viv«r 
United  States  for  'Lou\»\%ivsu    T\uk\.  «aai^  "««& 
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nredBely  similar  in  &u  respects  to  the  one  be- 
zore  us. 

In  the  Mechanics'  Bank  t.  Smith,  a  discharge 
onder  a  Pennsylvania  bankrupt  law  was  held 
not  to  affect  a  contract  between  citizens  of  that 
State,  made  previous  to  the  passage  of  the  law. 

Next  followed  the  case  of  Ogden  t.  Saunders, 
which  has  been  made  the  subject  of  so  much 
eriticism.  In  that  case,  Saunders,  a  citizen  of 
New  York,  drew  bills  on  Ogden  in  New  York, 
809*]  which  *were  accej^ed  and  protested 
there.  Ogden  was  afterwards  discharged  under 
the  insolvent  laws  of  New  York,  passed  pre- 
vious to  the  contract  of  acceptance,  and  pleaded 
this  discharge  to  an  action  brought  against  him 
in  the  District  Court  for  Louisiana.  A  majority 
of  the  court  there  decided — 

1st.  "That  a  bankrupt  or  insolvent  law  of 
any  State,  which  discharges  the  person  of  the 
debtor  and  his  future  acquisitions,  is  not  a  law 
impairing  the  obligation  of  contracts,  so  far  as 
it  respects  debts  subsequent  to  the  passage  of 
■uch  Uw." 

2d.  'That  a  certificate  of  discharge  under 
■uch  a  law  cannot  be  pleaded  in  bar  of  an  ac- 
tion brought  by  a  citizen  of  another  State." 

We  do  not  deem  it  necessarr,  on  the  present 
occasion,  either  to  vindicate  the  consistency  of 
the  propositions  ruled  in  that  case  with  the 
reasons  on  which  it  appears  to  have  been 
founded,  or  to  discuss  anew  the  many  vexed 
questions  mooted  therein,  and  on  which  the 
eourt  were  so  much  divided.  It  may  be  re- 
marked, however,  that  the  members  of  the 
court  who  were  in  the  minority  in  the  final  de- 
cision of  it  fully  assented  to  the  correctness  of 
the  decision  of  McMillan  v.  McNeil,  which  rules 
the  present  case. 

The  case  of  Boyle  v.  Zacharie,  6  Peters,  635, 
is  also  precisely  parallel  with  the  present.  The 
contract  declared  on  was  made  in  New  Or- 
leans; the  defendant  resided  in  Baltimore,  and, 
on  suit  brought  in  the  Circuit  Court  for  Mary- 
land, pleaded  his  discharge  under  the  Maryland 
insolvent  laws,  and  his  plea  was  overruled. 

So  far,  then,  as  respects  the  point  now  be- 
fore us,  this  court  appear  to  have  always  been 
unanimous;  and  in  order  to  meet  the  views  of 
the  learned  counsel  for  the  plaintiff  in  error, 
we  should  be  compelled  to  overrule  every  case 
heretofore  decided  on  this  most  difiicult  and 
intricate  subject.  But  as  the  questions  involved 
in  it  have  already  rceived  the  most  ample  in- 
vestigation by  the  most  eminent  and  profound 
jurists,  both  of  the  bar  and  the  bench,  it  may 
be  well  doubted  whether  further  discussion  will 
shed  more  light,  or  produce  a  more  satisfactory 
or  unanimous  decision. 

So  far,  at  least,  as  the  present  case  is  con- 
cerned, the  court  do  not  think  it  necessary  or 
Srudent  to  depart  from  the  safe  maxim  of  stare 
ecisis. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 


Mr.  Chief  Justice  Taney: 

I  gave  the  judgment  in  this  case  In  the  Fourth 

Circuit,  because,  sitting  in  an  inferior  tribunal, 

I  felt  myself  bound  to  follow  the  decisions  of 

this  court,  Mlthough  I  could  not  assent  to  the 

eorrectnesB  of  the  reasoninst  upon  which  they 

MTff  founded.     And  I  McqvJeao^  in   the   judg- 


ment now  given,  since  a  majority  of  the  Joe* 
tices  have  determined  not  to  consider  the  auee- 
tion  upon  the  operation  of  the  insolvent  lawe 
of  the  States  as  altogether  an  open  one;  and 
undoubtedly,  according  to  the  decisions  here- 
tofore given,  the  judgment  of  *the  Cir-  [*8i0 
cuit  Court  ought  to  be  affirmed.  But,  in  my 
opinion,  these  decisions  are  not  in  harmony 
with  some  of  the  principles  adopted  and  sanc- 
tioned by  this  court,  and  therefore  ought  not  to 
be  followed. 

The  opinion  delivered  by  Judge  Johnson  in 
the  case  of  Ogden  v.  Saunders  was  afterwards 
concurred  in  and  adopted  by  a  majority  of  the 
court  in  the  case  of  Boyle  v.  Zacharie  &  Tur- 
ner, 6  Peters,  643.  And  the  subject  has  not 
since  been  brought  to  the  attention  of  this 
court  until  the  case  now  under  consideration 
came  before  it. 

The  opinion  of  Judge  Johnson  is  stated  by 
him  in  the  following  words: 

'The  propositions  which  I  have  endeavored 
to  maintain,  in  the  opinion  which  I  have  de- 
livered, are  these: 

"1.  That  the  power  given  to  the  United 
States  to  pass  bankrupt  laws  is  not  exclusive. 

"2.  That  the  fair  and  ordinary  exercise  of 
that  power  by  the  States  does  not  necessarily 
involve  a  violation  of  the  obligation  of  con- 
tracts, multo  fortiori  of  posterior  contracts. 

"3.  But  when  in  the  exercise  of  that  power 
the  States  pass  beyond  their  own  limits,  and 
the  rights  of  their  own  citizens,  and  act  upon 
the  rights  of  citizens  of  other  States,  there 
arises  a  conflict  of  sovereign  power,  and  a  col- 
lision with  the  judicial  powers  granted  to  the 
United  States,  which  renders  the  exercise  of 
such  a  power  incompatible  with  the  rights  of 
other  States,  and  with  the  Constitution  of  the 
United  States." 

And  afterwards,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Boyle  v.  Zacharie  & 
Turner,  Mr.  Justice  Story  says:  "The  ultimate 
opinion  delivered  by  Mr.  Justice  Johnson  in 
the  case  of  Ogden  v.  Saunders,  12  Wheat.  213, 
358,  was  concurred  in  and  adopted  by  three 
judffes  who  were  in  the  minority  upon  the  gen- 
eral question  of  the  constitutionality  of  State 
insolvent  laws,  so  largely  discussed  in  that 
case.  It  is  proper  to  make  this  remark,  in  or- 
der to  remove  an  erroneous  impression  of  the 
bar,  that  it  was  his  single  opinion,  and  not  of 
the  three  other  judges  who  concurred  in  the 
jud^ent.  So  far,  then,  as  decisions  upon  the 
subject  of  State  insolvent  laws  have  been  made 
by  this  court,  they  are  to  be  deemed  final  and 
conclusive." 

To  the  first  two  propositions  maintained  in 
the  opinion  of  Judge  Johnson,  thus  sanctioned 
and  adopted,  I  entirely  assent.  But  when  the 
two  clauses  in  the  Constitution  therein  referred 
to  are  held  to  be  no  restriction,  express  or  im- 

Eiied,  upon  the  power  of  the  States  to  pass 
anknipt  laws,  I  cannot  see  how  such  laws  can 
be  regarded  as  a  violation  of  the  Constitution 
of  the  United  States  upon  the  grounds  stated 
in  the  third  proposition.  For  bankrupt  laws, 
in  the  nature  of  things,  can  have  no  force  or 
operation  beyond  the  limits  of  the  State  or 
nation  by  which  they  are  passed,  except  by  the 
comity  of  other  States  or  nations.  And  it  is 
diR\cu\t,  •tlaexfttoTft,  to  perceive  how  [*S11 
tbe  bankrupt  \&^  ol  %  ^\a.\A  «mi\i^  v&r»tk^«Na- 
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ble  with  the  rights  of  other  States,  or  eome  in- 
to collision  witn  the  judicial  powers  granted  to 
the  general  government.  According  to  estab- 
lished principles  of  jurisprudence,  such  laws 
have  always  been  held  valid  and  binding  with- 
in the  territorial  limits  of  the  State  by  which 
they  are  passed,  although  they  may  act  upon 
contracts  made  in  another  country,  or  upon  the 
citizens  of  another  nation;  and  they  have  never 
been  considered,  on  that  account,  as  an  in- 
fringement upon  the  rights  of  other  nations  or 
tneir  citizens.  But  beyond  the  limits  of  the 
State  they  have  no  force,  except  such  as  may 
be  given  to  them  by  comitv.  If,  therefore,  s 
State  may  pass  a  bankrupt  law  in  the  fair  and 
ordinary  exercise  of  such  a  power,  it  would 
seem  to  follow,  that  it  would  be  valid  and 
binding,  not  only  upon  the  courts  of  the  State, 
but  also  upon  the  courts  of  the  United  States 
when  sitting  in  the  State,  and  administering 
justice  according  to  its  laws;  and  that  in  the 
tribunals  of  other  States  it  should  receive  the 
respect  and  comity  which  the  established  usages 
of  civilized  nations  extend  to  the  bankrupt 
laws  of  each  other.  But  how  far  this  comity 
should  be  extended  would  be  exclusivelv  a  ques- 
tion for  each  State  to  decide  for  itself,  by  its 
own  proper  tribunals;  and  there  is  no  clause  in 
the  OGHOstitution  which  authorizes  the  courts  of 
the  United  States  to  control  or  direct  them  in 
this  particular.  It  would  be  a  very  unsafe  mode 
of  construing  the  Constitution  of  the  United 
States,  to  infer  such  a  power  in  the  tribunals  of 
the  general  government,  merely  from  the  gen- 
eral frame  of  the  government  and  the  grant  to 
it  of  judicial  power. 

I  propose,  however,  merely  to  state  my  opin- 
ion, not  to  argue  the  question.  For  since  the 
Cmr  1819,  when  the  validity  of  these  State 
ws  was  first  brought  into  question  in  this 
oourt,  so  much  discussion  has  taken  place,  and 
such  conflicting  opinions  have  been  continually 
found  to  exist,  that  I  cannot  hope  that  any 
useful  result  will  be  attained  by  further  ar^- 
ment  here.  I  content  myself,  therefore,  with 
thus  briefly  stating  the  principles  by  which  I 
think  the  question  ought  to  be  decided,  and  re- 
ferring to  Story's  Conflict  of  Laws,  edit,  of 
1841,  sec.  335,  and  several  of  the  sections  im- 
mediately following,  where  the  decisions  in 
foreign  courts  ot  justice,  as  well  as  in  our  own, 
upon  this  subject,  are  collected  together  and 
arranged,  and  commented  on  with  the  usual 
learning  and  ability  of  that  distinguished 
Jurist. 

Hr.  Justice  McLean: 

I  assent  to  the  affirmation  of  the  judgment 
of  the  Circuit  Court.  How  an  act  which  im- 
pairs the  obligations  of  contracts  can  be  con- 
sidered constitutional  as  regards  subsequent 
contracts,  and  not  prior  ones,  is  not  within  my 
comprehension.  The  notion  that  such  a  law 
becomes  a  part  of  the  contract  is  in  my  judg- 
ment fallacious.  Whatever  constitutes  a  part 
of  the  contract  is  inseparably  connected  with 
SI 2*]  *and  governs  it,  wherever  it  may  be 
enforced.  All  other  forms  and  modes  of  pro- 
ceeding, which  affect  the  contract,  belong  to 
the  remedy. 

An  unconstitutional  law  has  the  same  and  no 
greater  effect  on  subsequent  than  on  prior  con- 
tracta.  If  m  Strnte  emn,  ia  the  mode  supoosed. 
MS  Is.  ed.  rr— -^ 


disregard  the  inhibitions  of  the  federal  Con- 
stitution, there  is  no  limit  to  the  exercise  of  its 
powers.  It  has  only  to  pass  an  act,  however 
repugnant  to  the  Constitution,  and,  according 
to  the  doctrine  advanced,  it  operates  as  a  law 
upon  all  subsequent  transactions  by  a  presumed 
assent  to  its  validity.  This  principle,  if  carried 
out,  would  effectually  subvert  all  restriction 
on  the  exercise  of  State  powers  in  the  federal 
Constitution. 


Mr.  Justice  Daniel: 

In  the  decision  just  pronounced,  so  far  as  It 
affirms  the  judgment  of  the  Circuit  Court,  I 
readily  concur.    I  concur,  too,  in  the  opinion  of 
the  majority  of  the  court,  so  far  as  it  maintains 
toe  position  that  the  contracts  su€»d  upon  in 
this  case,  being  essentially  New  York  contracts, 
could  not  be  discharged  by  the  insolvent  laws 
of  Mainland.    But  to  any  and  every  extent  to 
which  it  may  have  been  intended  to  assume 
that  these  contracts,  if  properly  Maryland  con- 
tracts— that  is,  if  they  had  been  made  in  Mary- 
land, and  designed  to  have  been  there  performed 
— should  not  have  been  discharged  by  the  in- 
solvent laws  of  that  State,  enacted  and  in  force 
prior  to  the  contracts  themselves,  I  am  con- 
strained to  express  my  entire  dissent.    I  hold  it 
to  be  invariably  just,  that  the  law  of  the  place 
where  a  contract  is  made,  or  at  which  it  is  to  be 
performed,  enters  essentially  into  and  becomes 
a  part  of  such  contract;  and  should  govern  its 
construction,  whenever  a  departure  from  that 
law  is  not  so  stipulsted  as  to  establish  a  dif- 
ferent rule  by  the  contract  itself.  This  principle 
of  interpretation  I  deem  to  be  in  accordsjnce 
with  the  doctrine  of  the  writers  upon  the  com- 
ity of  nations,  as  we  find  it  extensively  collated 
by   the   late  Justice  Story  in  his  learned  re- 
searches upon  the  Confiict  of  Laws.    This  rule, 
moreover,  I  hold  to  be  in  no  wise  in  conflict 
with  the  eighth  section  of  the  first  article  of  the 
Constitution  of  the  United  States,  conferring 
upon  Congress  the  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy;  nor  with 
the  tenth  section  of  the  same  article,  which  pro- 
hibits to  the  States  the  power  of  enacting  laws 
impairing  the  obligation  of  contracts.     On  the 
contrary,  it  recognizes  in  the  federal  govern- 
ment, and  in  the  governments  of  the  States,  the 
correct  and  complete  distribution  of  powers  as- 
signed to  them  respectively  by  the  Constitu- 
tion. 

By  a  reasonable  rule  of  interpretation,  and 
by  repeated  adjudications  of  this  court,  it  is 
held,  that  the  mere  investiture  of  Congress 
with  the  power  to  pass  laws  on  the  subject  of 
bankruptcy  would  not,  ipso  facto,  devest  such  a 
power  out  of  the  States.  The  withdrawing  of 
the  power  from  the  States  would  be  dependent 
upon  *an  actual  exercise  by  Conffress  [*SiS 
of  the  power  conferred  by  the  Constitution, 
and  upon  the  incompatibility  between  the 
modes  and  extent  of  its  exercise  with  an  exer- 
tion of  authority  on  the  same  subject  by  the 
States.  The  mere  grant  of  power  to  Congress, 
whilst  that  power  remained  dormant,  would 
leave  the  States  in  possession  of  whatever  au- 
thority appertained  to  them  at  the  period  of  the 
adoption  of  the  Constitution.  These  conclusions 
are  in  entire  harmonv  with  the  decisions  of  this 
court  in  the  case  of  Sturges  v.  Crowinshield; 
in  that  of  Ogden  t.  ^\i]id«c%«  lo  Isjc  %a  VXi!^\%.\.- 


113 


SUPBKMK  GOUBT  OF  TBS  UNTTBD  StATM. 


1847 


ter  hat  been  comprehended;  for  whilst  it  would 
be  presumptuous  not  to  ascribe  any  perplexity 
in  this  respect  rather  to  my  own  infirmity  than 
to  a  defect  in  the  work  of  much  wiser  men,  I 
must  be  permitted  to  say,  that  I  have  great 
difficulty  in  reconciling  the  case  of  Ogden  v. 
Saunders  with  other  decisions  of  this  court,  or 
in  reconciling  it  even  with  itself.  These  con- 
clusions, too,  are  in  accordance  with  the  very 
perspicuous  opinions  of  Justices  Washington 
and  Thompson  in  the  case  last  mentioned,  and 
with  the  opinion  of  Justice  Story  in  that  of 
Houston  V.  Moore.  Yet,  if  it  be  asked 
whether  the  States  can  now  enact  bankrupt 
laws  within  the  sense  and  meaning  of  the 
power  granted  to  Congress,  I  answer  that 
they  cannot.  This  reply,  however,  is  by 
no  means  a  deduction  from  the  terms  of  the 
grant  to  Congress,  as  expressed  in  the  eighth 
section  of  the  first  article  of  the  Constitution. 
That  provision,  I  maintain,  for  aught  that  Its 
language  imports,  leaves  the  States  precisely 
where  It  found  them,  except  so  far  as  they 
might  be  affected  by  an  actual  exercise  of  au- 
thority bv  Congress.  The  States  were  found 
in  the  habitual  practice  of  bankrupt  systems; 
and  as  lon^;  as  they  should  not  be  controlled  in 
that  practice,  by  the  action  of  Congress,  they 
would  have  remained  in  possession  of  the 
right  to  continue  their  familiar  practice,  so 
far  as  the  mere  language  of  the  eighth  sec- 
tion of  the  first  article  of  the  Constitution 
would  affect  them.  But  the  Constitution 
has  proceeded  beyond  the  potential  restric- 
tion of  the  section  just  mentioned,  and  in 
so  doing  has  abridged  the  power  it  found  in 
practice  in  the  States.  It  has,  in  section  tenth 
of  the  same  article,  declared  that  no  State  shall 
have  power  to  pass  any  "law  impairing  the 
obligation  of  contracts;"  and  in  this  inhibi- 
tion, as  I  hold,  is  to  be  found  the  true  limit 
upon    the    power   of    passing   bankrupt    laws, 

{>reviously  exercised  by  the  States.  Bankrupt 
aws,  as  understood  at  the  time  of  adopting  the 
Constitution,  and  at  all  other  periods  of  time, 
have  been  interpreted  to  moan  laws  which  dis- 
charge or  annihilate  the  contract  itself,  with  all 
its  obligations;  and  if  the  Constitution  had 
stopped  short  at  providing  for  a  discretionary 
power  in  Congress  to  enact  such  laws,  and 
should  have  omitted  any  restraint  upon  the 
States,  having  found   the  latter  exerting  the 

f)Ower  of  passing  bankrupt  laws,  it  would  have 
eft  them,  by  the  mere  fact  of  this  omission, 
still  with  the  power,  by  retroactive  legislation, 
of  dissolving  and  abrogating  contracts.  By 
Si 4*]  connecting  the  *power  given  to  Con- 
gress to  pass  bankrupt  laws  with  the  inhibition 
upon  the  States  contained  in  the  tenth  section 
of  the  first  article,  all  power  in  the  latter  to 
enact  bankrupt  laws  as  laws  operating  upon 
contracts  previously  existing  hns  been  taken 
away.  But  a  power  to  discharge  a  contract 
made  under  a  system  of  laws  established  and 
known  to  all,  as  public  laws  are  inferred  and 
indeed  are  necessarily  admitted  to  be — laws 
which  may  permit,  nay,  which  under  certain 
circumstances  mav  command,  such  discharge 
— presents  a  wholly  different  aspect  of  things 
^one  implying  no  bankrupt  power,  no  power 
that  is  retroactive,  and  incompatible  with  either 
the  JegAl  or  mora}  obligationa  involved  in  the 
eontract;  md  aspect  of  things,   which,  so  far 


from  authorizing  an  infringement,  insists  upon 
a  fulfillment,  of  the  contract,  an  exact  compli- 
ance with  its  true  obligations.  To  prevent  tnia, 
then,  would  be  to  impair  the  obligations  of  the 
contract,  to  set  up  some  new  and  retroactive 
rule  for  its  interpretation,  and  thereby  to  in- 
flict a  wrong  on  a  portion,  if  not  on  all,  of  the 
contracting  parties. 

To  carry  into  effect  the  obligations  of  partiee 
is  the  perfect  right  of  communities  of  which 
those  parties  are  members,  and  within  which 
their  obligations  are  made,  and  within  which 
it  may  have  been  stipulated  that  they  should 
be  fulfilled;  the  enforcement  of  obligations, 
when  intended  to  be  performed  according  to 
the  laws  of  other  communities,  constitutes  a 
right  and  a  duty  recognized  by  the  comity  ex- 
isting amongst  all  ci\dlized  governments.  The 
case  under  consideration  being  one  of  a  con- 
tract, which,  though  made  in  Maryland,  was 
to  be  performed  in  the  State  of  New  York,  the 
Circuit  Court  decided  very  properly  that  it 
could  not  be  discharged  by  the  insolvent  laws 
of  Maryland.  But  to  prevent  a  misapprehen- 
sion of  the  srounds  on  which  this  decision  of 
the  Circuit  Court  is  approved,  by  myself,  at 
least,  and  that,  by  assenting  to  that  judgment, 
I  may  not  hereafter  be  considered  as  concluded 
from  an  application  of  what  is  deemed  the  cor- 
rect principle,  when  a  case  prop>er  for  its  appli- 
cation may  arise,  the  aforegoing  explanation 
has  been  aeemed  proper. 

Mr.  Justice  Woodbury: 

The  judgment  which  has  just  been  pro- 
nounced meets  with  my  concurrence;  but  I 
have  the  misfortune  to  differ  as  to  some  of  the 
views  that  have  been  expressed  in  rendering  it. 

As  a  matter  of  fact,  the  merchandise  which 
is  set  out  as  the  ground  of  action  in  the  dec- 
laration in  this  case  was  sold  in  New  York,  by 
a  citizen  resident  and  doing  business  there,  and 
the  note  given  for  it  and  offered  in  evidence 
was  delivered  to  him  there.     Consequently,  in 

?ioint  of  law,  the  contract  must  be  deemed  a 
oreign  one,  or,  in  common  parlance,  a  New 
York,  and  not  a  Maryland,  contract.  6  Petera, 
644;  3  Wheat.  101,  14G;  3  Met.  207;  3  Johna. 
Ch.  587. 

*The  lex  loci  contractus,  which  must  [*Si5 
^vern  its  construction  and  obligations,  is  there- 
fore the  law  of  New  York,  unless  on  its  face 
ihe  contract  was  to  be  performed  elsewhere. 
This  is  the  rule  in  almost  every  country  which 
possesses  any  civilized  jurisprudence.  16  Johns. 
233;  3  Caines,  154;  Story  on  Bills  of  Exchange, 
sees.  146,  158,  168;  2  Bam.  A  Aid.  301;  1  Bam. 
<St  Cress.  16;  Story's  Conflict  of  Laws,  sees.  272- 
329;  5  Clark  A  Fin.  1-13;  13  Mass.  1;  6 
Cranch,  221;  6  Peters,  172;  7  Ibid,  435;  8  Ibid. 
361;  13  Ibid.  65;  Peters's  C.  C.  302;  4  DalL 
325;  Baldwin's  C.  C.  130,  537;  2  Mason's  a 
C.  151;  see  more  cases,  in  Towns  t.  Smith,  I 
Wood.  &  M.  115. 

As  a  question,  then,  of  international  law, 
without  reference  to  any  constitutional  ques- 
tion, such  a  contract  and  its  obligations  cannot 
be  affected  by  the  legislation  of  bankrupt  sys- 
tems of  other  States.  It  is  understood  that  the 
whole  court  concur  in  the  opinion,  that  thia 
reasoning  and  these  decisions  would  be  sufficient 
to  dispose  of  the  present  case  without  going  into 
other  queat\onsLb\«  mAiV\.«c%\  as\d,  accordingly. 
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DO  exprewioD  of  apprubatJoD  or  disapprubatioii 
of  former  decisions  in  this  tribunaJ,  eoncerbing 
bankrupt  dischargeB,  Bcema  to  have  been  necee- 
WU7  on  tlii»  occasion. 

But  as  the  majority  of  the  court  have  deemed 
it  proper  to  expreaa  some  opiniona  upon 
them,  it  devolves  on  me  the  necessity  of  stating 
very  briefl]'  and  very  generally  two  or  thret 
of  my  own  in  relation  to  this  subject,  which 
in  Bome  rcBpecte  do  not  accord  with  those  of 
the  m«jority. 

What  haa  been  and  what  has  not  been  de- 
cided heretofore  in  respect  to  the  operation  ol 
iiuolvent  and  bankrupt  discharges,  in  the  vari- 
ouB  cases  which  have  come  before  this  court,  it 
is  somewhat  difficult  to  eviscerate,  amidst  sc 
man;  conflicting  and  diversified  views  among 
ita  judges.  But  without  going  into  an  analysis 
of  them  now,  and  without  stating  in  detail 
bow  far  my  individual  opinions  coincide  or 
differ  with  what  la  aupposed  to  have  been  ad- 
judicated In  each  case,  I  would  say,  tliat. 


1.  That  the  States  possess  a  constitutional 
right  to  pass  laws,  whether  called  insolvent 
or  bankrupt,  discliarging  contracts  subseauent- 
iy  made,  provided  no  concurrent  legislation 
by  Congress  exists  at  the  same  time  on  the 
subject,  and  that  such  laws  cannot  be  consid- 
ered as  impairing  the  obligation  of  contracts, 
which  are  made  under  and  subject  to  them, 
and  when  Congress  is  expressly  empowered 
^  the  Constitution  to  pass  similar  laws.  12 
Wheat.  23;  Bronson  v,  KJnne  et  al.  1  Howard, 
311;    2  Ibid.  812. 

2.  That  such  laws  are  to  be  regarded  as  If  a 
part  of  tbe  subsequent  contract,  incorporated 
Into  it;  and  hence,  that  tbe  contract,  being  con- 
strued according  to  the  lex  loci  eoatractuB, 
should  be  discharged  by  a  certificate  of  bank- 
ruptcy given  to  the  obligor  in  the  State  where 
the  contract  was  made  and  was  to  be  performed. 
S 1  e*]  'And  this  whether  the  action  on  it  is 
brought  in  that  State  or  another,  or  In  the 
courta  of  the  United  States  or  those  of  the 
Stat«a,  and  whether  the  obligee  reside  In  that 
State  or  elsewhere.  Considered  as  a  part  of 
the  contract  itself,  it  fa  Inseparable  from  it, 
and  follows  it  into  alt  hands  and  all  places. 
5  Uaaa.  R.  BOS;  13  Ibid.  4;  13  Pick.  60;  3 
Barge's  Col.  ft  For.  Laws,  87S;  3  Story's  Con- 
flict of  Laws,  sees.  281-284;  2  Kent's  Com. 
3D0;  £  Mason's  C  C.  176;  Towne  et  al.  v.  Smith, 
I  Wood.  &  M.  116.  And  though  In  other  States 
and  in  other  foruma  it  may  be  a  matter  of 
comity  merely,  in  one  sense  of  the  word,  to 
respect  and  enforce  foreign  contracts  and  their 
obligations,  yet  courts  wilt  always  do  It  as 
right  whenever  the  contracts  are  valid  at  home, 
and  not  immoral  or  against  public  policy  else- 
where. 1  DalJ.  220;  3  Ibid.  3^9;  Story's  Confl. 
of  Laws,  sees.  331-336;  3  Burge's  CoL  &  For. 
Uwa,  8T«,  KS;  2  Kent's  Com.  3B2;  4  D.  &  E. 
182;  S  East,  124;  S  Hen.  Bl.  693;  1  Knapp's  P. 
C.  2SS;  Adams  v.  Storey,  Paine's  C.  C.  79. 

S.  That  the  ancient  State  Insolvent  taws, 
which  were  often  called  here  "poor  debtor's 
•eta,"  and  in  England  "lord's  acts,"  and  usual- 
ly discharged  only  the  body  from  imprisonment. 
Instead  of  the  contract  (2  Udd's  Practice,  976; 
8  D.  ft  B.  sea),  were  and  atUI  are  conatitutfon- 
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al,  whether  they  apply  to  future  or  past  oon- 
tracts.  Because  they  do  not  interfere  at  all 
with  the  debt  due,  the  contract  itself  or  Its 
obligations,  but  merely  the  remedy  on  it,  or 
the  form  of  legal  process,  and  thua  they  should 
govern  in  that  respect  no  foreign  forums,  but 
merely  its  own  courts,  aa  the  local  and  terri- 
torial tribunals  who  issue  tbe  precept  or  process. 
4  Wheat.  112,  122,  209;  0  Ibid.  131;  12  Ibid. 
213,  272;  E  Kent's  Com.  392;  Adams  t.  Storey, 
Paine's  C.  Q  TB;  Campbell  et  al.  t,  Ciaudiua, 
Peters's  C.  C.  484;  4  Wash.  C.  C.  424. 

Without  feeling  justified  on  this  occasion  in 
going  more  at  large  into  these  questions,  and 
some  others  of  an  interesting  cnaracter  con- 
nected with  them,  I  may  be  permitted  to  add, 
that  these  rules  seem  lo  me  to  have  in  their 
favor  over  some  others  at  least  this  merit.  They 
give  full  effect  to  State  powers  anu  State 
rights  over  this  important  matter,  when  not 
regulated  by  Congress.  They  produce  uniform- 
ity amonz  the  State  and  the  United  States 
courts.  They  conform  to  the  practice  In  other 
countries,  and  are  easily  understood  and  easily 
enforced. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  UniUd  States  for  the  District  of  Maryland, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  It  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  \% 
hereby  affirmed,  with  costs  and  damage!  at 
tbe  rate  of  six  per  centum  per  annum. 


•THE  PRESIDENT,  DIRECTORS  AWD  t*«lT 
COMPANY  OF  THE  COMMERCIAL  BANK 
OF  CINCINNATI,  Plaintiffs  In  Error, 


To  bring  s  case  to  this  coart  from  tbs  blchesi 
court  of  a  State,  nnder  the  twentr-Stth  sectloo  ot 
the  Judiciary  Act,  It  must  ■□pear  on  tbe  [are  of 
the  rrcord.  1st.  That  some  of  the  queitloDS  stated 
In  that  section  did  arise  In  the  8t&te  court ;  and. 
Zd.  That  the  question  was  decided  In  the  State 
court,  as  required  In  the  sectlan. 

It  Is  not  enough  (hat  the  record  shows  that  the 

filalntltt  In  error  contended  and  claimed  that  the 
adgment  ol  the  court  Impaired  the  ohllgatloo  o( 
I  contract,  and  vlalsted  the  proTlsIODS  ot  tbe  Con- 
■CltutlOD  of  the  United  BUIes,  and  thst  this  claim 
Rss  overruled  b;  tbe  court,  hut  It  must  appear,  bf 
:leBr  and  necesssrj  latendmeDt,  thst  the  question 

NOTi. — Jurisdiction    of   United    States    Supreme 
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3lBte  c  _     _.    , , 

t  Is  no  part  of  the  functions  of  the  Supreme  Court 
'.a  review  their  decisions,  except  when  spedallv  su- 
;borl»ed  by  slatulc,  Adams  v.  Preston,  22  llow. 
I7.t;  CooEdon  Mlnlnz  Co.  v,  Ooodmsn,  2  Black. 
574;  BcolFv.  Jones,  S  How.  343;  flmllh  ».  AdsIL 
10  Wall.  IS5  :  KIlQger  v.  Ulsrourl,  13  Will.  25T 
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must  taaTe  been  raised,  and  must  hare  been  de- 
cided. Id  order  to  Induce  the  Judgment. 

Hence,  where  the  Legislature  of  Ohio,  in  the 
year  1824,  passed  a  general  law  relating  to  banka, 
and  afterwards,  in  1829,  chartered  another  bank ; 
and  the  question  before  the  State  court  was. 
whether  or  not  some  of  the  provisions  of  the  Act 
of  1824  applied  to  the  bank  subsequently  char- 
tered, the  question  was  one  of  construction  of  the 
State  statutes,  and  not  of  their  yalldl^. 

This  court  has  no  Jurisdiction  over  such  a 


r 


i^iilS  i-rse  xvps  brought  up,  by  a  writ  of  error 
»--iuHi    under    the    twenty-fifth    section    of 
I  lie  .huiiciary  Act,  from  the  Supreme  Court  o 
the  State  of  Ohio. 

The  Keporier  iliids  the  following  statement 
of  the  case  prepared  by  Mr.  Juatice  Grier,  and 
prefixed  to  the  opinion  of  the  court,  as  pro- 
nounced by  him: 

Eunice  Buckingham,  the  plaintiff  below, 
brought  an  action  of  assumpsit  against  the 
plaintiffs  in  error  in  the  Court  of  Common 
Fleas  of  Hamilton  County,  and  filed  her  dec- 
laration claiming  to  recover  twenty  thousand 
dollars  for  bills  or  bank  notes  of  the  Commer- 
cial Bank,  of  which  she  was  owner,  and  of 
which  demand  had  been  made  of  the  ofiicera 
of  the  bank  and  payment  refused,  and  claiming 
interest  thereon  at  six  per  cent,  from  the  sus- 
pension of  specie  payments,  and  also  twelve 
per  cent,  additional  damages  from  the  time  of 
demand  and  refusal.  The  cause  was  afterwards 
removed  to  the  Supreme  Court  of  Ohio,  who 

Save  judgment  in  her  favor;  and  thereupon  the 
efendant  removed  the  case  by  writ  of  error  to 
the  Supreme  Coyrt  in  bank,  by  whom  the 
judgment  was  affirmed,  and  the  plaintiffs  in 
error  afterwards  sued  out  a  writ  of  error  to 
this  court. 

The  Supreme  Court  entered  on  their  record 
the  following  certificate,  which  contains  a  suf- 
ficient statement  of  the  points  arising  in  the 
case: 

*'And  upon  the  application  of  said  plaintiffs 
in  error,  it  is  certified  by  the  court  here,  that  the 
said  plaintiffs  in  error,  on  the  trial  and  hearing 
of  this  case  in  said  Supreme  Court  for  Hamilton 
County,  and  also  in  this  court,  set  up  and  re- 
lied upon  the  charter  granted  to  them  by  the 
General   Assembly   of  the   State   of   Ohio,  on 
the  11th  day  of  February,  A.  D.  1829;   which 
818*]    charter   contains    the    following    •pro- 
vision: the  fourth  section  provides,  that  said 
bank  shall  not  at  any  time  suspend  or  refuse 
payment,  in  gold  or  silver,  of  any  of  its  notes, 
bills,  or  other  obligations,  due  and  payable,  or 
of  any  moneys  received  on  deposit;  and  in  case 
the  ofiScers  of  the  same,  in  the  usual  banking 
hours,  at  the  office  of  discount  and  deposit, 
shall  refuse  or  delay  payment  in  gold  or  silver 
of  any  note  or  bill  of  said  bank  there  presented 
for  payment,  or  the  payment  of  any  money 
previously  deposited  therein,  and  there  demand- 
ed by  any  person  or  persona  entitled  to  re- 
ceive the  same,  said  bank  shall  be  liable  to  pay 
as  additional  damages  at  the  rate  of  twelve  per 
centum  per  annum  on  the  amount  thereof  for 
the  time  during  which  such  payment  shall  be  re- 
fused or  delayed,'  and  insisted,  that,  by  the 
provisions  above  set  forth,  the  said  plaintiffs  in 
error  ought  not  to  be  held  liable  to  pay  for  in- 
terest or  damages  in  case  of  suspension  of  specie 
paj^meniB,  or  upon  demand  and  refusal  of  pay 
ioeii^  of  their  notes  or  biUs,  at  A  greater  rate  than 
^J^^  -^^  of  twelve  per  centum  per  annum, 


and  the  court  here  overruled  the  defense  so  set 
up,  and  held,  that  under  and  by  virtue  of  the 
Act  of  the  General  Assembly  of  the  State  of 
Ohio,  passed  January  28th,  1824,  and  of  the  said 
charter  of  the  plaintiffs  in  error,  the  defendants 
in  error  were  entitled  to  the  interest  and  addi- 
tional damages  allowed  to  the  defendants  in 
error    by    the    Supreme    Court    for    Hamilton 
County,  as  stated  in  the  bill  of  exceptions.   The 
first  section  of  the  said  Act  of  the  General  As- 
sembly of  the  State  of  Ohio,  of  January  28th, 
1824,    is    as    follows:     *That    in    all    actions 
brought  against  any  bank  or  banker,  whether  of 
a  public  or  private  character,  to  recover  money 
due  from  such  bank  or  banker,  upon  notes  or 
bills  by  him  or  them  issued,  the  plaintiff  may 
file  his  declaration  for  money  had  and  received 
generally,  and  upon  trial  may  give  in  evidence 
to  support  the  action  any  notes  or  bills  of  such 
bank  or  banker  which  said  plaintiff  may  hold 
at  the  time  of  trial,  and  may  recover  the  amount 
thereof,  with  interest  from  the  time  the  same 
shall  have  been  presented  for  payment,  and  pay- 
ment thereof  refused,  or  from  the  time  that 
such  bank  or  banker  shall  have  ceased  or  re- 
fused to  redeem  his  notes  with  good  and  lawful 
money  of  the  United  States.'  And  the  eleventh 
section  of  which  is  as  follows:    'That  when  any 
bank  or  banker  shall  commence  and  continue 
to   redeem   their   notes    or   bills    with    lawful 
money,  the  interest  on  their  notes  or  bills  shall 
cease  from  the  commencement  of  such  redemp- 
tion, by  their  giving  six  weeks'  previous  notice, 
in  some  newspaper  having  a  general  circulation 
in    the   county    where    such    bank    or    banker 
transacts  banking  business,  of  the  time  they  in- 
tend to  redeem  their  notes  or  bills  with  lawful 
money.'    It   was  contended  and  claimed  in   this 
court,  by  said  plaintiffs  in  error,  that  the  aaid 
Act  of  the  General  Assembly  of  Ohio,  of  Janu- 
ary 28th,  1824,  as  applied  to  the  said  provisions 
of  this  charter,  impaired  the  obligation  thereof, 
and  violated  the  provisions  of  the  Constitution 
of  the  United  States;   which  claim  so  set  up 
was  overruled  •by  the  court.   And  it  is  [•81» 
further  certified  by  the  court  here,  that  on  the 
trial  and  bearing  of  this  case  in  this  court,  the 
validity  of  the  said  act  of  the  Legislature  before 
mentioned    was    drawn    in    question,    on    the 
ground  that  the  same,  as  applied  to  the  charter 
of  the  plaintiffs  in  error,  impaired  the  obliga- 
tions thereof,  and  was  repugnant  to  the  Consti- 
tution of  the  United  States,  and  that  the  deci- 
sion of  this  court  was  in  favor  of  the  validity  of 
the  said  act  of  the  Legislature  as  so  applied." 

The  cause  was  argued  by  Mr.  Stanberry  (At- 
torney-General of  Ohio),  apd  Mr.  Gilpin  for  the 
plaintiffs  in  error,  and  MK  Charles  C.  Conyers 
for  the  defendants  in  error. 

As  the  case  went  off  upon  the  question  of 
jurisdiction,  only  so  much  of  the  arguments  of 
the  counsel  is  given  as  relates  to  that  point. 

Mr.  Stanberry,  for  p'aintiffs  in  error: 

The  first  question  which  presents  itself  Is  as 
to  the  jurisdiction  of  this  court.  It  is  claimed 
for  the  plaintiffs  in  error,  that  the  jurisdiction 
arises  upon  that  clause  of  the  Judiciary  Act  of 
1789  which  provides  for  the  case  where  the  va- 
lidity of  a  statute  of  a  State  is  drawn  in  ques- 
tion, as  repugnant  to  the  Constitution  of  the 
United  States,  and  the  decision  of  the  State 
court  is  in  favor  of  its  validity. 

It  appears  vet^  e\t«iV^  vn  V^*^  x^cwt^^WvfWX^'^ 
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Tftlidity  of  a  Btatute  of  Ohio  was  drawn  in  ques- 
tion in  the  State  court,  on  the  ground  that  the 
same,  as  applied  to  the  charter  of  the  plaintiffs 
in  error,  impaired  the  obligation  thereof,  and 
that  the  decision  was  in  favor  of  the  validity  of 
the  statute. 

The  defendants  in  error  are  understood  to 
claim  that,  inasmuch  as  this  statute  was  in  ex- 
istence at,  and  prior  to,  the  granting  of  the 
charter,  it  cannot  be  held  to  impair  the  obliga- 
tion of  the  charter;  in  other  words,  that  this 
prohibition  of  the  Constitution  is  to  be  confined 
to  retrospective  legislation. 

Authority  for  this  distinction  is  supposed  to 
be  found  in  the  opinions  of  the  majority  of  the 
judges  in  Odgen  v.  Saunders,  12  Wheat.  213. 

There  is  no  question  that,  in  Odgen  v.  Saun- 
ders, the  majority  of  the  court  proceeded  upon 
a  distinction  between  a  statute  prior  and  one 
subsequent  to  the  contract,  holding  that  a  stat- 
ute in  force  when  the  contract  is  made  cannot  be 
said  to  impair  the  obligation  of  the  contract,  for 
the  reason  that  such  pre-existing  statute  being 
a  part  of  the  law  of  the  land  at  the  time  of  the 
contract,  the  parties  are  supposed  to  acquiesce 
in  it,  and  in  lact  to  make  it  part  of  their  con- 
tract. 

In  the  first  place,  it  is  to  be  observed  of  this 
case  of  Odgen  v.  Saunders,  that  the  distinction 
it  enforces  is  opposed  to  the  reasoning  of  the 
court  in  Sturges  v.  Crowninshield,  4  Wheat. 
122,  and  to  the  language  of  the  court  in 
Mcl^fillan  V.  McNiell,  4  Wheat.  209. 
S20*]  ^As  a  general  distinction,  applicable 
to  all  laws,  it  certainly  is  not  sound,  for  it 
would  quite  set  aside  this  most  important  re- 
straint upon  State  legislation.  It  can  only  have 
reference  to  such  laws  as  provide  for  the  man- 
ner of  enforcing  or  discharging  future  con- 
tracts, and  which  may  be  said  to  be  in  the  view 
of  the  parties  when  they  afterwards  enter  into 
the  class  of  contracts  provided  for  in  the  pre- 
vious legislation. 

In  this  view,  Odgen  v.  Saunders  perhaps  set- 
tles a  Just  distinction,  as  applicable  to  the  sort 
of  statute  then  before  the  court.  The  question 
here  was  as  to  the  validity  of  a  State  bankrupt 
law,  in  reference  to  a  subsouent  contract.  It 
might  well  be  said,  that  the  parties  tacitly 
adopted  and  recognized  this  law,  or  this  mode  of 
discharging  their  contract,  when  it  was  entered 
into. 

But  in  the  case  at  bar,  no  such  intendment 
can  be  made,  and  it  is  impossible  to  suppose 
that  the  statute  of  1824  was  adopted  by  the 
parties,  or  in  any  way  entered  into  the  contract 
or  charter  made  in  1829.  The  charter  was  whol- 
ly independent  of  the  statute. 

Again,  this  charter  was  granted  by  the  State. 
It  does  not  stand  on  the  footing  of  a  contract 
between  individuals,  who  are  supposed  to  be 
bound  by  the  existing  laws  as  to  contracts,  and 
to  adopt  and  acquiesce  in  them.  Here  the  State 
is  one  of  the  contracting  parties,  and  the  con- 
tract itself  is  a  law.  If  the  charter  granted  in 
1829  provides,  as  we  claim  it  does,  that  in 
case  of  refusal  to  pay  its  notes  in  gold  and  silver 
the  rate  of  interest  shall  be  twelve  per  cent., 
it  surely  cannot  be  intended  that  the  parties 
submitted  themselves  to  the  prior  law  of  1824, 
so  as  to  increase  the  rate  of  interest  upon  such 
refusal  to  eighteen  per  cent.,  or  six  per  cent,  in 
addition  to  the  rate  stipulated  by  the  chturter.  In 
19  Is,  ed* 


no  sense  can  it  be  said  that  the  law  of  1824  en- 
tered into  or  became  paH  of  the  charter.  If  the 
charter  had  been  silent  as  to  the  rate  of  interest 
in  the  particular  case  of  a  refusal  to  redeem,  the 
general  law  of  1824  would  have  settled  it,  and 
might  well  have  been  considered  as  entering 
into  the  charter  and  constituting  one  of  its 
terms,  for  then  there  would  have  been  no  in- 
consistency or  repugnancy  between  the  general 
law  and  the  charter  stipulations. 

It  is  obvious,  then,  that  the  charter  is  im- 
paired by  the  law  of  1824,  when  the  court  add 
to  the  twelve  per  cent,  provided  for  by  the  char- 
ter the  six  per  cent,  provided  for  in  that  law. 

Taking  it  as  panted  that  a  charter  or  con- 
tract is  so  impaired  by  a  pre-existing  law,  the 
case  is  certainly  within  the  mischief,  if  it  be 
not  within  the  meaning,  of  the  constitutional 
prohibition. 

A  charter  is  granted  by  a  State,  explicitly 
defining  what  shall  be  the  consequences  of  sus- 
pension of  specie  payments,  and  fixing  a  certain 
limit  to  the  liability  of  the  stockholders  in  that 
event.  This  is  the  contract  made  between  the 
State  and  the  stockholders.  It  has  no  reference 
to  any  prior  laws,  but  is  a  law  in  itself,  superior 
to  all  other  laws  upon  the  subject  matter  so 
provided  for  by  its  'stipulations.  Upon  [*321 
a  case  made  between  the  bank  and  a  holder  of 
its  paper,  a  claim  is  made  to  recover  eighteen 
per  cent,  for  suspension  or  specie  payments, 
instead  of  the  twelve  per  cent,  provided  by  the 
charter.  This  claim  is  founded  upon  a  statute 
of  the  State  passed  five  years  before  the  date 
of  the  charter.  The  bank  questions  the  validity 
of  this  statute,  so  applied  to  its  charter,  on  the 
ground  that  it  impairs  the  charter,  in  adding 
to  the  rate  of  interest  fixed  for  suspension.  The 
court  decides  in  favor  of  the  validity  of  the 
statute  as  so  applied;  the  charter  is  no  protec- 
tion, and  the  liability  of  the  bank  is  extended 
beyond  the  terms  of  the  charter. 

It  may  be  said  that  all  this  is  the  act  or  error 
of  the  court,  not  of  the  Legislature;  that  it  Is 
simply  an  error  in  the  construction  of  the  terms 
of  the  charter. 

Undoubtedly,  contracts  are  liable  to  be  im- 

?>aired  by  the  errors  of  the  judiciary.  It  is  not 
or  such  errors  that  resort  can  be  had  to  this 
court  from  State  tribunals.  If  a  contract  be 
impaired  by  the  application,  on  the  part  of  the 
court,  of  some  legal  principle,  or  by  miscon- 
struction of  the  terms  of  the  contract,  a  case 
does  not  arise  for  the  jurisdiction  of  this  court; 
but  if  the  contract  is  impaired  by  the  applica- 
tion of  a  State  law,  then  the  jurisdiction  does 
attach. 

The  prohibition  in  the  Constitution  is  in 
terms  the  most  general.  ''No  State  shall  pass 
any  law  impairing  the  obligation  of  contracts." 
This  is  a  clause  which  does  not  execute  itself, 
nor  is  any  mode  pointed  out  in  the  Constitution 
by  which  the  prohibition  is  to  be  enforced.  It 
is  worked  out  by  the  Judiciary  Act,  by  means 
of  a  case,  and  the  decision  of  that  case  by  the 
highest  court  of  the  State.  That  court  must 
first  decide  upon  the  question  as  to  the  appli- 
cation of  the  State  law;  and  the  decision  must 
afiirm  its  validity.  To  bring  the  jurisdiction 
of  the  federal  tribunal  into  exercise,  to  bring 
about  the  condition  of  things  to  which  the 
constitutional  prohibition  applies^  thft  l«.^- 
making  and  law-expoun^iL^  %.MV\iOT\W«A  ^\  \Xsa 
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State  must  concur.  The  law  of  the  State  can 
in  no  way  impair  a  contract  without  the  agency 
of  the  Sfate  judiciary.  When  the  law  is  so 
ap]ilied,  and  adjudged  to  be  valid  by  the  State 
court,  as  to  impair  a  contract,  the  case  arises 
under  the  Constitution. 

Now,  if  the  constitutional  prohibition  were 
confined  to  State  laws,  which  impaired  con- 
tracts proprio  vigore,  the  argument  against  its 
application  to  subseauent  contract  would  be 
very  cogent.  It  migtit  then  be  asked,  with 
confidence,  how  can  a  law  per  se  impair  a  con- 
tract not  in  existence  when  it  was  enacted? 
But  we  have  seen  that  the  case  does  not  arise 
upon  the  law  itself,  nor  until  the  act  of  the 
court  concurs  with  the  act  of  the  Legislature. 
The  instant  this  double  agency  unites  in  the 
application  of  a  law  to  a  contract,  so  as  to  im- 
pair its  terms,  that  instant  it  becomes,  in  the 
meaning  of  the  Constitution,  a  law  impairing 
the  obligation  of  the  contract. 

The  constitutional  prohibition  must  be  under- 
stood, as  not  applying  to  the  law  itself,  but  to 
its  application  by  the  court.  What  is  said  by 
822*]  *the  majority  of  the  judges  in  Ogden  v. 
Saunders  proceeds  on  that  ground.  Mr.  Justice 
Trimble,  one  of  the  majority,  uses  this  language 
(p.  316): 

"It  is  not  the  terms  of  the  law,  but  its 
effect,  that  is  inhibited  by  the  Constitution.  A 
law  mav  be  in  part  constitutional  and  in  part 
unconstitutional.    It  may,  when  applied  to  a 

fiven  case,  produce  an  effect  which  is  pro- 
ibited  by  the  Constitution,  but  it  ma^  not, 
when  applied  to  a  case  differently  circum- 
stanced,     produce      such      prohibited      effect. 

Whether  the  law  under  consideration,  in  its 
effects  and  operation  upon  the  contract  sued  on 
in  this  case,  be  a  law  impairing  the  obligation 
of  this  contract,  is  the  only  necessary  inquiry." 

We  are  then  to  understand,  from  this  clear 
statement  of  the  constitutional  prohibition, 
that  it  is  not  necessary  to  show  that  the  State 
law  is  unconsitutional  per  se;  that,  in  fact,  it 
may  be  constitutional  for  some  purposes  and 
unconstitutional  for  other  purposes,  just  as  it 
happens  to  be  applied  by  the  court  to  the  par- 
ticular case  or  contract.  It  is  not  the  purpose 
or  intent  of  the  law  ab  origine,  but  its  effect 
or  application  by  the  court,  which  is  to  be  re- 
garded. 

This  being  so,  what  imaginable  difference  is 
there  between  its  application  to  contracts  made 
before  or  after  its  enactment?  None  whatever, 
except  in  such  cases  as  Ogden  v.  Saunders, 
where  the  pre-existing  law  is  of  such  a  charac- 
ter as  that  the  parties  to  the  subsequent  contract 
must  have  made  their  contract  in  reference  to 
it,  and  tacitly  adopted  it  into  the  terms  of  the 
contract.  Such  a  pre-existing  law  is,  in  fact, 
a  part  of  the  whole  body  of  law,  which  creates 
and  defines  the  obligation  of  contracts. 

But,  with  reference  to  the  contract  in  this 
case,  where  no  such  intendment  can  be  made, 
where  all  other  laws  are  set  aside  by  the  legis- 
lative authority  itself  in  the  grant  of  the  charter, 
which  stands  as  the  very  law  for  the  very  case, 
what  imaginable  difference  is  there  in  its  vio- 
lation by  the  application  of  a  pre-existing  or 
subsequent  law?   At  the  best,  it  is  a  contract 
violated  by  a  law  of  the  State,  not  directly  and 
bj  Ub  terms,  but  by  its  effect,  as  applied  to  this 
rbMrter, 
J7S 


Suppose  this  statute  had  been  subsequent  In 
date  to  the  charter,  and  the  court  had  then 
applied  it  to  the  charter,  so  as  to  impair  the 
express  stipulations  as  to  interest;  the  ease 
would  have  been  clearly  within  the  constitu- 
tional prohibition.  Now,  in  the  supposed 
case,  if  it  clearly  appeared  tluit  the  court  of  the 
State  had  misunderstood  the  law  in  making 
such  application,  if  it  were  manifest  that  the 
Legislature  had  no  intention,  in  passing  the 
law,  to  impair  the  charter,  or  in  any  way  to 
apply  it  to  the  charter,  would  all  that  oust  the 
jurisdiction  of  this  court,  or  take  the  case  out 
of  the  constitutional  prohibition?  Surely  not. 
It  is  the  fact,  not  the  intention;  the  effect  and 
application  of  the  law,  not  the  law  itself,  or  the 
motive  with  which  it  was  passed,  that  we  must 
look  to. 

'Besides,  after  the  application  of  the  [*888 
law  to  the  charter  by  uie  State  tribunal,  the 
organ  to  expound  and  apply  the  State  law,  it 
must  be  taken  conclusively  that  the  law  was 
intended  to  apply  to  the  contract,  and  no  argu- 
ment, however  cogent,  would  avail  against 
such  conclusion. 

Mr.  Convers,  for  defendants  in  error: 

The  contract,  the  alleged  violation  of  whieh 
by  legislative  power  is  here  complained  of,  is 
the  act  of  incorporation  of  the  plaintiffs  in 
error,  passed  bv  the  General  Assembly  of  the 
State  of  Ohio,  in  the  ordinary  form  of  legisla- 
tion, on  the  11th  day  of  February,  1820.  The 
law  of  the  State  of  Ohio,  by  which  it  is  claimed 
that  the  obligation  of  this  supposed  contract 
was  impaired,  is  the  "Act  to  regulate  judicial 
proceedings  where  banks  and  bankers*  are  par- 
ties, and  to  prohibit  issuing  bank  bills  of  cer- 
tain descriptions,"  passed  on  the  28th  of  Jan- 
uary, 1824.  The  plaintiffs  in  error  are  here  to 
assert,  before  this  court,  that  the  State  of  Ohio, 
in  passing  a  law,  in  1824,  impaired,  by  the 
"passing"  of  that  law,  the  obligation  of  a 
charter  granted  afterwards,  in  1820;  that  the 
contract,  although  not  in  existence  at  the  time 
of  the  passage  of  the  law  complained  of,  nor 
for  five  years  thereafter,  was  nevertheless  'im- 
paired" by  the  prior  passing  of  this  pre-exist- 
ing law! 

Two  questions,  arising  from  the  record,  pre- 
sent themselves  for  consideration — 

First.  Assuming  that  the  Supreme  Court  off 
Ohio  erred  in  its  construction  of  the  two  statutes 
referred  to,  can  this  court  correct  the  error? 

Second.  Is  there  any  error  in  that  construc- 
tion of  these  statutes  which  was  adopted  by 
the  Supreme  Court  of  Ohio,  and  applied  to 
the  case? 

I.  Can  this  court  correct  the  supposed  error 
of  the  Supreme  Court  of  Ohio? 

I  claim,  for  the  defendants  in  error,  that  this 
court  cannot  reverse  the  judgment  of  the  Su- 
preme Court  of  Ohio,  for  the  errors  here  alleged 
against  this  record. 

The  clause  of  the  Constitution  of  the  United 
States  under  which  such  reversal  is  asked.  Is 
as  follows:  "No  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.'  I  main- 
tain that  this  provision  applies  only  to  statutes 
passed  after  a  contract  has  been  made,  and 
which,  when  effect  is  given  to  them,  according 
to  the  legislative  intent,  impair  the  obligation 
of  the  contract — ^making  its  terms  different 
from  vrYiat  t\ie7  ^eT««  us  Y<v«\fi»>ii\:^  i«itUd  b^ 
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Uie  fMities,  or  its  legal  effect  different  from 
that  which  it  was  declared  to  be  by  the  laws  in 
force  at  the  time  when  it  was  made. 

This  constitutional  provision  is  plain,  and 
construes  itself.  The  law  is  valid,  unless  the 
paasing  thereof  impair  a  contract.  The  inhi- 
bition directs  itself,  in  express  terms,  against 
884*]  the  passing  of  the  *law,  and  nothing 
more.  It  was  designed  as  a  shield  against  the 
puttinff  forth  of  legislative  power  to  dissolve 
the  obligations  by  which  parties  were  bound  to 
each  other;  not  to  correct  the  errors  or  mis- 
takes of  the  judicial  power  in  their  application 
of  laws  constitutionallv  passed.  It  is  the 
wrongful  passing  of  the  law  by  the  Legislature, 
not  the  subsequent  misspplication  or  abuse  of 
a  law  rightfiDly  passed,  which  is  forbidden. 
The  provision  relates  to  the  state  of  things  at 
the  time  of  the  passing  of  the  law.  If  the  act 
do  not  then  impair  the  contract,  it  is  a  valid 
law.  If  contracts  are  afterwards  entered  into, 
and  the  State  courts  improperly  ^pply  the  pre- 
existing law  to  such  contracts,  it  can  in  no 
sense  Iw  said  that  the  passing  of  the  law  by  the 
State  impaired  these  contracts.  The  effect  is 
matter  ex  post  facto.  It  is  an  act  of  the  court 
upon  a  Question  of  purely  judicial  interpreta- 
tion; ana  upon  such  questions  the  party  must 
abide  the  final  decision  of  the  highest  tribunal 
of  his  State.  If  the  power  of  the  Le^slature 
be  constitutionally  exercised  at  the  time,  the 
set  cannot  afterwards,  by  any  fiction  of  rela- 
tion, be  devested  of  its  constitutional  chsracter, 
and  b«»ome  unconstitutional  and  void.  It  is 
the  fact  that  the  law  when  passed  by  the  State 
is  constitutional  or  unconstitutional,  that  deter- 
mines whether  it  be  valid  or  void.  It  is  upon 
the  act  of  passing  that  the  constitutional  pro- 
hibition operates,  snd,  the  act  once  done,  it  is 
not  in  the  power  of  the  future  to  change  the 
fact,  that  the  law  was,  when  passed,  constitu- 
tional or  unconstitutional.  This  fact,  with  its 
character  indelibly  impressed  upon  it,  as  it  was 
at  the  time  of  its  occurrence,  belongs  to  the 
past,  and  over  it  the  future  can  have  no  power. 

Again,  the  prohibition  is  against  passing  a 
law  ''impairing  the  obligation  of  contracts." 
The  very  term  "impairing,"  here  used,  shows 
that  the  law  must  have  the  effect  of  impairing, 
when  passed,  or  it  does  not  fall  within  the  pro- 
hibition— ^it  is  not  sn  "impairing"  law.  Of 
necessity,  it  implies  that  there  must  be  a  con- 
tract in  esse,  upon  which  the  law,  at  the  time 
of  its  passage,  operates — a  contract  to  be  im- 
paired by  the  passing  of  the  law.  The  term 
*impaired"  incorporates  Into  itself,  as  of  the 
very  essence  of  its  meaning,  that  there  is  a 
subject  matter  to  be  affected — something  to  be 
impaired. 

Can  it,  for  a  moment,  admit  of  controversy, 
that  the  sole  object  of  this  provision  was  a  re- 
straint upon  that  dangerous  species  of  legisla- 
tion, which,  after  contracts  had  been  made, 
interposed  to  discharge  them,  or  alter  their 
terms,  without  the  consent  of  the  parties — that 
it  was  to  preserve  existing  contracts  inviolate 
tgainst  legislative  invasion?  Beyond  this,  it 
was  not  intended  to  abridge  the  power  of  leg- 
islation belonging  to  the  States.  In  the  ca.se  of 
Sturgea  v.  Crowninshield,  4  Wheat.  122,  Mr. 
Chief  Justice  Marshall,  speaking  of  this  provi- 
■ion,  says:  "The  convention  sppears  to  have 
intended  to  mtAhliah  the  great  principle  that 


contracts  should  inviolate.  The  Constitu- 
tion, therefore,  declares  *that  no  State  [*S25 
shall  pass  any  law  impairing  the  obligation  of 
contracts."  (p.  206.) 

The  whole  matter  of  contracts— what  may 
and  what  may  not,  be  the  subject  of  agreement, 
the  competency  of  parties,  the  form  of  the  con- 
tract, the  manner  of  the  discharge — are  all  left 
within  the  range  of  State  legislation;  subject 
onl^  to  the  qualification,  that  when  a  contract, 
valid  according  to  the  laws  in  force  at  the  time, 
is  once  made,  no  State  shall  pass  any  law  to 
change,  to  weaken,  to  "impair,"  in  any  respect, 
the  obligation  by  which  the  parties  have  bound 
themselves.  If  the  State  have  not  attempted 
such  interference  by  passing  a  law — ^no  matter 
what  errors  the  courts  may  commit  in  their  en- 
deavor to  ascertain  the  meaning  of  the  parties, 
the  terms  and  obligations  of  their  contract — the 
party  aggrieved  can  find  no  protection  under 
this  clause  of  the  federal  constitution.  He 
must  look  for  relief  to  the  constitution  and  laws 
of  his  State,  and  if  they  fail  him,  it  is  his  mis- 
fortune, to  which  he  must  submit;  but  such 
defect  in  the  constitution  and  laws  of  the  State 
furnishes  no  ground  upon  which  he  can  invoke 
the  interposition  of  this  court,  whose  function, 
under  this  clause  of  the  Constitution,  is  not  to 
supply  the  defects  of  State  tribunals,  but  to 
check  any  attempt  of  the  law-making  power 
of  the  State  to  retroact  upon  past  contract j»  and 
impair  their  obligations.  The  point  is  almost 
too  clear  for  argument,  especially  since  the  au- 
thoritative exposition  of  the  meaning  of  this 
provision  afforded  by  the  decisions  of  this 
court  in  Sturges  v.  Crowninshield,  4  Wheaton, 
122,  and  in  Ogden  v.  Saunders,  12  Wheaton, 
213;  which,  it  is  respectfully  submitted,  are 
conclusive  of  the  question.  See,  also,  Bronson 
V.  Kinzie  et  al.,  1  Howard,  311,  and  McCracken 
V.  Hay  ward,  2  Howard,  608.  The  highest 
judicial  tribunals  of  the  States  of  Massachu- 
setts, Connecticut,  and  New  York  have,  in 
like  manner,  declared  that  if  the  law  be  in  force 
at  the  time  when  the  contract  is  made,  it  can- 
not have  the  effect  of  impairing  its  obligation, 
and  is,  tlierefore,  obnoxious  to  no  constitutional 
objection.  Blanchard  v.  Russel,  13  Mass.  R. 
16;  Betts  v.  Baglcy,  12  Pick.  R.  672;  Smith  v. 
Mead,  2  Conn.  R.  264;  Mather  v.  Bush,  16 
Johns.  R.  237;  Wyman  v.  Mitchell,  1  Cowen, 
321.  So  decided,  also,  by  the  Supreme  Court 
of  the  State  of  Ohio  in  1821,  in  the  case  of 
Smith  V.  Parsons,  1  Ohio  R.  236.  The  opin- 
ion of  the  court,  pronounced  by  Judge  Burnett, 
contains  a  full  and  able  exposition  of  the  prin- 
ciple, that  statutes  in  existence  when  the  con- 
tract is  made  are  not  within  the  constitutional 
prohibition.  See,  also.  Belcher  et  ux.  v.  Com- 
missioners, etc.  2  McCord,  23;  In  re  Wendell, 
10  Johns.  R.  153;  Sebrig  v.  Mcrsereau,  9  Cow- 
en,  346,  346;  Hicks  v.  Hotchkiss,  7  Johns.  Ch. 
R.  308-313;  Blair  v.  Williams,  4  Littell,  38, 
39,  43-46;  Golden  v.  Prince,  3  Wash.  C.  C.  R. 
318,  319;  Johnson  v.  Duncan,  3  Martin's  Loui- 
siana R.  531;  1  Cond.  I^uisiana  R.  161,  162. 

•The  truth  is,  the  only  question  as  [*S26 
to  the  impairing  effect  of  statutes  that  can 
arise  in  this  case  is,  whether  the  Act  of  the 
Legislature  passed  on  the  Hth  day  of  Febru- 
ary, 1829 — the  charter — impaired  the  provi- 
sions of  the  Act  of  the  liOgislaturc  in  relation 
to  banks,  passed  on  Uie  ^Ui  ^^  qI  ^^ii>\«j<c^> 
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1824.  The  Supreme  Court  of  Ohio  declared 
that  the  Act  of  1829  did  not  impair  the  Act  of 
1824 ;  that  it  left  it  just  as  it  was — in  full  oper- 
ation as  to  this  bank,  as  well  as  to  other  banks. 
It  held,  that  all  that  the  charter  did,  in  re- 
spect to  a  failure  of  the  bank  to  redeem  its 
notes,  was,  not  to  relieve  it  of  the  general  lia- 
bility which  attached  to  idl  banks,  under  the 
law  of  1824,  but,  leaving  that  act  in  full  force, 
to  provide  "additional"  security  that  the  bank 
would  fulfill  its  engagements  to  the  public, 
and  so  subserve  the  purpose  of  its  creation. 
How,  then,  can  this  court,  in  the  exercise  of 
the  narrow  jurisdiction  over  State  tribunals  to 
which  it  is  confined,  reverse  the  judgment  of 
the  Supreme  Court  of  Ohio,  even  if  it  were 
admitted  that  any  error  had  here  intervened? 

Again,  the  <^ue8tion  being  merely  a  question 
as  to  the  meaning  of  two  statutes  of  Ohio,  in  pari 
marteria,  when  taken  together,  this  court,  ac- 
cording to  the  principle  settled  by  its  repeated 
adjudications,  will  be  guided  by  the  construc- 
tion adopted  by  the  highest  judicial  tribunal  of 
the  State.  The  Supreme  Court  of  Ohio  simply 
decided,  that  when  the  Legislature  of  that  State 
employs,  in  relation  to  a  bank,  the  language 
contained  in  the  fourth  section  of  this  charter, 
it  intends  to  subject  the  bank  to  the  provisions 
of  the  Act  of  1824,  precisely  as  If,  in  totidem 
verbis,  it  were  so  expressly  declared.  In  the 
case  of  Elmendorff  v.  Taylor,  10  Wheat.  159, 
Mr.  Chief  Justice  Marshall  says:  "This  court 
has  uniformly  professed  its  disposition,  in  cases 
depending  on  the  laws  of  a  particular  State,  to 
adopt  the  construction  which  the  courts  of  that 
State  have  given  to  those  laws.  This  course  is 
founded  on  the  principle,  supposed  to  be  uni- 
versally recognized,  that  the  Judicial  Depart- 
ment of  every  government,  where  such  depart- 
ment exists,  is  the  appropriate  org^n  for  con- 
struing the  legislative  acts  of  that  government. 
Thus  no  court  in  the  universe,  which  professed 
to  be  governed  by  principle,  would,  we  pre- 
sume, undertake  to  say  that  the  court  of  Great 
Britain,  or  of  France,  or  of  any  other  nation, 
had  misunderstood  their  own  statutes,  and 
therefore  erect  itself  into  a  tribunal  which 
should  correct  such  misunderstanding.  We 
receive  the  construction  of  the  courts  of  the 
nation  as  the  true  sense  of  the  law,  and  feel 
ourselves  no  more  at  liberty  to  depart  from 
that  construction,  than  to  depart  from  the 
words  of  the  statute.  On  this  principle,  the 
construction  given  by  this  court  to  the  Consti- 
tution and  laws  of  the  United  States  is  received 
by  all  as  the  true  construction;  and,  on  the  same 
principle,  the  construction  given  by  the  courts 
of  the  several  States  to  the  legislative  acts  of 
those  States  is  received  as  true,  unless  they  come 
in  confiict  with  the  Constitution,  laws,  or 
827*]  ^treaties  of  the  United  States.  Among 
the  many  other  cases  to  the  same  effect  are 
United  States  v.  Morrison,  4  Peters,  124; 
Green's  Lessee  v.  Neal,  6  Peters,  201. 

Now,  if  it  would  not  have  been  unconstitu- 
tional for  the  Legislature  to  have  provided  by 
the  charter  expressly,  in  so  many  words,  that 
the  plaintiffs  in  error,  on  default  in  the  redemp- 
tion of  their  notes,  should  be  subject  to  the  six 
per  cent,  given  by  the  Act  of  1824,  as  well  as 
to  the  twelve  per  cent,  "additional"  thereto, 
fi  aurtily  wab  not  unconstitutional  for  the  Su- 
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longs  the  right  of  interpreting  the  languagi 
used  by  the  Legislature,  to  hold  that  the  temii 
contained  in  the  fourth  section  of  the  chartei 
did  express  just  that  thing — to  declare  that  thi 
Legislature,  by  the  act  of  incorporation,  ha< 
said  that  this  bank  should  be  subject  to  the  aii 
per  cent,  of  the  Act  of  1824,  as  well  as  also  \a 
the  twelve  per  cent,  as  "additional"  thereto 

The  Supreme  Court  of  Ohio  having  decide< 
that  the  Act  of  1824  is  by  the  Legislature  re 
ferred  to  in  the  charter  and  made  part  of  it 
and  the  Legislature  having  full  constitutiona 
power  to  do  so  when  it  passed  the  act  of  in 
corporation,  when  it  made  its  contract  with  th< 
plaintiffs  in  error,  how  can  it  be  that  the  recov 
ery  of  the  defendants  in  error,  in  the  Suprem< 
Court  of  Ohio,  is  obnoxious  to  any  constitu 
tional  objection? 

The  plaintiffs  in  error  ask  this  court  to  wresi 
from  the  judicial  tribunals  of  the  States  th< 
right  of  expounding  the  statutes  of  their  owi 
Legislatures-^to  do  what  Mr.  Chief  Justio 
Marshall  says  "no  court  in  the  universe,  whid 
professed  to  be  governed  by  principle,  wouU 
undertake  to  do" — erect  itself  into  a  tribuna 
to  correct  the  alleged  misinterpretations  o: 
their  own  statutes  by  the  judiciary  of  th< 
States. 

Unless  the  construction  of  the  State  oour 
make  the  Legislature  to  do  an  act  which  thi 
Legislature  cannot  constitutionally  do— if  th< 
Legislature  might  rightfully  have  done  pre 
cisely  what  the  interpretation  of  the  State  cour 
says  it  did  do-Hsan  it  be  possible  that  there  i 
any  violation  of  the  Constitution? 

The  Supreme  Court  of  Ohio  has  only  de 
cided  that  the  Legislature  of  that  State,  by  th 
act  of  incorporation  by  the  plaintiffs  in  erroi 
did  what  it  had  an  undoubted  constitutiona 
right  to  do — incorporated  in  the  charter  th 
provisions  of  the  Act  of  1824,  and  added  to  th 
penalties  which  is  provided  in  case  of  suspen 
sion  of  specie  payments. 

Indeed,  the  learned  counsel  for  the  plaintiff 
in  error  (who  has  furnished  me  with  his  printer 
brief)  admits  the  soundness  of  the  opinion  o 
Ogden  V.  Saunders,  as  applied  to  a  contract  t 
which  individuals  alone  are  parties.  But  h< 
insists  that  a  different  rule  should  obtain  wher 
the  State  is  one  of  the  contracting  parties- 
that,  in  the  eye  of  the  Constitution,  the  prop 
erties  of  a  contract  as  between  individuals  a< 
not  belong  to  an  act  of  incorporation  passes 
•by  the  Legislature  of  a  State.  Well,  [•»2J 
this  may  be  so.  But  it  occurs  to  me,  that  thi: 
is  dangerous  ground  for  him  to  tread.  I  luu 
always  supposed  that  the  whole  basis  of  the  de 
cision  of  this  court  in  the  case  of  Dartmoutl 
College  V.  Woodward,  by  which  charters  wer 
impaled  within  the  protection  of  this  constitu 
tional  provision,  was,  that  the  charter  was  simi 
lar  to — identicsJ  with — a  contract  between  in 
dividuals.  To  establish  this,  the  arguments  o 
the  learned  counsel  and  the  reasoning  of  th 
court  in  that  case  were  all  directed.  Ever; 
argument  of  the  counsel  for  the  plaintiffs  i 
error,  which  tends  to  make  good  a  differenc 
between  a  charter  and  an  ordinary  contract,  di 
rectly  assails  the  soundness  of  this  leading  caai 
without  which  the  plaintiffs  in  error  have  n 
place  here  in  this  court;  for  the  foundation  o 
this  writ  oi  «ttox  \a,  tba^t  thia  charter  is  a  con 
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trmet,  and  as  such  within  the  protection  of  the 
Oonstitution  of  the  United  States. 

The  learned  counsel  for  the  plaintiffs  in  error 
also  says,  that  "undoubtedly  contracts  may  be 
impaired  by  errors  of  the  judiciary;  and  that  it 
is  not  for  such  errors  that  resort  can  be  had  to 
this  court  from  State  tribunals."  He  admits, 
'*that  if  a  contract  be  impaired,  by  the  applica- 
tion, on  the  part  of  the  court,  of  some  legal 
principle,  or  by  misconstruction  of  the  terms 
of  the  contract,  a  case  does  not  arise  for  the  ju- 
risdiction of  this  court."  "But,"  says  he,  "if 
the  contract  is  impaired  by  the  application  of  a 
State  law,  then  the  jurisdiction  does  attach." 

The  admission  amounts  to  this,  that  the  State 
court  may  impair  the  contract,  by  the  misap- 
plication of  a  legal  principle,  or  by  the  miscon- 
struction of  the  terms  of  the  contract,  and  yet 
the  case  not  fall  within  the  jurisdiction  of  this 
court.  But,  if  this  same  error  be  committed, 
under  pretext  of  a  law  of  the  State,  even  pre- 
existent  to  the  contract,  the  case  is  within  the 
jurisdiction.  According  to  this,  if  there  had 
never  been  any  such  law  in  existence  as  the  Act 
of  1824,  and  the  court  had  rendered  precisely 
the  same  judgment  as  that  now  presented  in 
this  record,  the  error  would,  by  the  counsel's 
own  admission,  be  beyond  the  reach  of  this 
court.  There  would  then  be  the  case  of  "mis- 
construction of  the  terms  of  the  contract" — of 
'Misapplication  of  a  legal  principle" — which 
he  concedes  to  be  an  error  for  which  the  judg- 
ment is  not  amenable  to  this  court ;  and  still  he 
says,  that  because  the  mistaken  "legal  princi- 
ple," which  the  court  below  improperly  fol- 
lowed, was  the  pre-existing  statute  of  1824, 
instead  of  some  other  legal  principle,  this  court 
may  interpose  to  reverse  the  judgment.  The 
same  judgment  might  have  been  rendered  by 
the  Supreme  Court  of  Ohio,  and  any  other 
ground  assigned  for  it  than  the  Act  of  1824 — 
although  no  better  in  judgment  of  law  than 
that,  both  beinff  equally  erroneous — and,  by 
the  admission  of  learned  counsel,  it  could  not 
be  impeached  in  this  court  for  error. 

If  the  State  court  had  the  power  to  render 
SS9*]  the  judgment,  it  is  ^sufficient.  The 
^eation  with  this  court,  whose  power  over  State 
tribunals  is  limited,  is,  whether  the  judgment 
can  stand,  without  carrying  out,  in  accordance 
with  the  legislative  intent,  a  law  of  the  State 
passed  to  impair  a  contract.  If  it  can,  then 
there  is  no  error  here  for  the  correction  of  this 
court.  It  is  only  where  a  law  is  passed  to 
operate  upon  existing  contracts,  and  where  the 
decision  of  the  State  court  is  "in  favor  of  the 
validity"  of  such  a  law,  that  jurisdiction  to  re- 
verse is  vested  in  this  court.  It  matters  not  how 
erroneous,  in  other  respects,  the  opinion  of  the 
State  court  may  be.  A  wrong  ground  assumed 
for  its  judgment  is  no  cause  for  reversal  by  this 
eourt,  unless  that  ground  be  solely  that  the 
State  court  has  made  itself  instrumental  in  giv- 
ing effect  to  a  law  of  the  Legislature,  which,  in 
its  enactment,  was  leveled  against  an  existing 
contract.  Crowell  v.  Randell,  10  Peters,  368; 
McKinney  et  al.  v.  Carroll,  12  Peters,  66;  Mc- 
Donogh  V.  Millaudon,  3  Howard,  693. 

It  cannot  be,  in  rerum  natura,  that  the  pass- 
ing of  a  law  can  impair  a  contract,  unless  tlie 
contract  be  in  being  when  the  law  is  passed. 
To  hold  otherwise — to  dec) Are  that  Contracta 
Mn,  by  tbim  prowiaioB  of  the  Conetituiion,  with- ' 


drawn  not  only  from  all  future,  but  also  from 
all  past  legislation — it  to  sweep  from  the  States 
all  legislative  power  over  the  subject  matter  of 
contracts. 

If  the  Legislature  cannot  pass  laws  to  operate, 
in  future,  upon  charters  subsequently  granted, 
then,  as  it  is  conceded  that  corporations  cannot 
be  aflfected  by  any  laws  enacted  after  the  grant 
of  the  charter,  corporations  are  indeed  supreine. 
Charters  rise  independent  of  all  law.  Well  may 
learned  counsel  say  that  they  are  a  "law  unto 
themselves;"  for  beyond  the  few  meagre  pro- 
visions embodied  in  them,  they  stand  exempt 
from  all  legislative  power  and  control. 

The  learned  counsel  for  the  plaintiffs  in  er- 
ror, in  his  endeavor  to  maintain  the  position  that 
the  Constitution  extends  to  the  improper  appli- 
cation, by  the  State  court,  of  a  pre-existing  la w, 
observes  that  the  wrong  is  not  done  by  the  past- 
ing of  the  law.  He  says  that  the  law  does  not, 
per  se,  impair  the  contract ;  but  that  it  is  by  the 
concurrence  of  the  act  of  the  court  with  the  act 
of  the  Legislature  that  the  thing  is  affected. 

If  this  be  so,  what  is  the  result?  Now,  it 
was  the  intention  of  the  Legislature,  when  this 
charter  was  granted,  that  the  provisions  of  the 
Act  of  1824  should  apply  to  it,  or  that  they 
should  not  apply.  If,  in  legislative  intent,  the 
statute  of  1824  was  to  operate  upon  this  bank 
— if  the  fourth  section  of  the  charter  were,  what 
it  purports  to  be,  "additional"  to  that  act — then 
the  law  of  1824,  by  the  terms  of  the  original 
compact  between  the  State  and  the  plaintffs  in 
error,  became  part  of  the  charter.  It  is  parcel 
of  the  contract  itself;  as  much  so  as  if  set  out  in 
it  at  large.  Of  course,  then,  there  is  no  error 
in  the  judgment;  for,  upon  this  hypothesis,  it 
•only  enforces  the  agreement  of  the  par- [*S 80 
ties,  according  to  the  terms  and  true  meaning 
of  their  contract. 

If,  on  the  other  hand,  the  Legislature  did  not 
design  that  the  law  of  1824  should  apply,  then 
there  could  be  no  "concurrence  of  the  act  of  the 
Legislature  with  the  act  of  the  court."  The  "law 
making  and  law  expounding  authorities  of  the 
State"  did  not  "concur."  This  "double  agency," 
of  which  he  speaks,  did  not  "unite."  It 
was  the  sole,  unauthorized  act  of  the  court; 
an  act,  too,  not  only  not  concurring  with,  but 
in  direct  violation  of,  the  legislative  intent. 
The  legislative  and  judicial  acts,  so  far  from 
being  concurrent,  were  antagonist.  The  wrong 
complained  of  is  pure,  unmixed  judicial  wrong. 
So  far  as  legislation  is  concerned,  all  is  right. 
That  has  not  transcended  its  power  to  strike  at 
the  contract.  The  blow  comes  from  the  judi- 
ciary alone ;  and  it  is  not  less  the  sole  act  of  the 
judiciary,  because,  to  secure  its  aim,  it  seizes 
upon  an  act  of  the  Legislature,  and,  wresting 
it  from  its  true  design,  gives  it  force  and  direc- 
tion never  contemplated  by  the  Legislature. 

The  whole  complaint  of  the  plaintiffs  in  er- 
ror hath  this  extent,  no  more — that  the  court  of 
Ohio,  on  looking  into  the  contract,  with  a  view 
to  ascertain  its  meaning,  mistook  its  terms, 
supposing  that  the  parties  had  adopted,  as  part 
of  the  charter,  the  provisions  of  the  Act  of 
1824;  whereas  a  right  interpretation  of  the  con- 
tract, as  they  claim  it,  excludes  these  provisions. 
That  law  was  applied  to  the  case,  because,  in 
the  judgment  of  that  court,  the  parties  had, 
when  the  contract  was  etvl^T^^  \tv\,o,  tsi«A<^  W;^ 
provisions  part  of  the  tenna  ol  \Xi<^  catlV.t%s.V.« 
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The  oonrt  simply  declared,  that,  as  the  contract 
presented  itself  to  the  judicial  mind,  it  was  a 
contract  incorporating  into  itself  the  provisions 
of  the  Act  of  1824,  as  claimed  by  the  defend- 
ants in  error,  and  not  excluding  them,  as 
claimed  by  the  plaintiffs  In  error.  It  was,  in 
short,  nothing  more  or  less  than  a  simple  "mis- 
eonstruction  of  the  terms  of  the  contract;"  and 
upon  that,  the  learned  counsel  tells  us  "a  case 
does  not  arise  for  the  jurisdiction  of  this  court." 

Again,  the  Act  of  1824  relates  to  the  remedy. 
It  is  entitled,  "An  Act  to  regulate  judicial  pro- 
ceedings where  banks  and  bankers  are  parties." 
By  its  express  terms,  it  applies  to  "all  actions 
brought  affalnst  any  bank  or  banker."  Re- 
garded in  tnis  light,  it  has  been  held,  in  respect 
to  this  liability  on  suspension,  applicable  even 
to  charters  previously  granted.  Atwood  t. 
Bank  of  Chilllcothe,  10  Ohio  Rq>.  626. 

Indeed,  the  case  of  Brown  t.  Penobscot  Bank, 
8  Mass.  Rep.  445,  cited  by  the  learned  coun- 
sel for  the  plaintiffs  in  error— proceeding  upon 
the  obvious  distinction  which  obtains  between 
the  obligation  of  a  contract  and  the  remedy,  as 
repeatedly  declared  by  this  court — ^is  to  the  same 
point.  The  Penobscot  Bank  was  chartered  in 
the  year  1805.  In  the  year  1809  the  Legislature 
SSI*]  of  'Massachusetts  passed  a  general  law, 
providing,  that  "from  and  after  the  first  day  of 
January,  1810,  if  any  incorporated  bank  within 
this  Commonwealth  shall  refuse  or  neglect  to 
pay,  on  demand,  anv  bill  or  bills  of  such  bank, 
such  bank  shall  be  liable  to  pay  to  the  holder 
of  such  bill  or  bills  after  the  rate  of  two  per 
cent,  per  month  on  the  amount  thereof,  from 
the  time  of  such  neglect  and  refusal."  It  was 
claimed,  on  the  part  of  the  Penobscot  Bank, 
that  the  Act  of  1809,  "as  applied  to  its  char- 
ter," was  repugnant  to  the  Constitution.  The 
court  say,  that  "if  the  act  upon  which  the 
plaintiff  relied  in  this  case  was  unconstitutional, 
and  therefore  void,  it  must  be  by  force  of  some 
specific  provision  in  the  Constitution  of  the 
United  States,  or  in  that  of  this  Commonwealth. 
But  none  such  had  been  cited  at  the  bar,  nor 
was  any  such  known  to  exist.  The  incorpora- 
tion of  a  banking  company  was  a  privilege  con- 
ferred bT  the  Legislature  on  the  members. 
Punctuality  and  promptness  in  meeting  every 
demand  made  on  such  an  institution  are  essen- 
tial to  its  existence;  and  a  failure  in  this  respect, 
now  that  bank  billa  form,  almost  exclusively, 
the  circulating  medium  of  the  country.  Is  a 
public  inconvenience  of  great  extent,  and  in- 
troductive  of  much  mischief.  It  was,  therefore, 
a  duty  highly  incumbent  on  the  Legislature,  by 
all  means  within  its  constitutional  authority,  to 
prevent  and  punish  such  a  mischief,  and  this 
the  rather,  as  these  corporations  received  all 
their  powers  from  legislative  grants.  The 
provision  made  bv  the  act  under  consideration 
was  equitable  and  wise,  and  the  community  is 
probably  indebted  to  it  for  the  correction  of  an 
evil,  which,  at  the  time  of  passing  the  law,  had 
increased  to  an  alarming  degree.  As  it  had  no 
retrospective  ^ect,  there  was  no  ground  for 
complaint  on  the  part  of  the  banks,  nor  did  it 
militate  against  any  known  and  sound  principle 
of  legislation."  p.  448. 

In  the  case  of  Dartmouth  College  v.  Wood- 

WMrd,  4   Wheat.  690,  Mr,  Justice  Story  says, 

iJ^Mt  "m  law  punishing  a  breach  of  contract,  by 

hnpoaing  a  forfeiture  of  the  right  acquired  un- 


der  it,  or  dissolving  it  because  the  mutual  obli- 
gations were  no  longer  observed,  is  in  no  cor- 
rect sense  a  law  impairing  the  obligation!  of 
the  contract." 

Now,  if  the  Act  of  1824  can  apply  to  previ- 
ously granted  charters,  can  there  bis  a  doubt  as 
to  its  appropriate  application  to  subseauently 
granted  charters?  Such  an  act,  passea  after 
the  charter,  is  held  valid,  upon  the  sround  that 
it  does  not  impair  any  franchise  which  the  cor- 
poration may  lawfully  exercise  under  the  char- 
ter. Its  object  is  to  prevent  an  unlawful  act— 
a  violation  of  charter  duty.  It  takes  away 
no  vested  right,  unless  the  corporation  has  s 
vested  right  to  disregard  the  great  purpose  of 
its  being,  a  "vested  nght  to  do  wronff." 

In  no  case  is  it  held  that  a  corporation  is  ex- 
empt from  a  general  law,  passed  even  after  the 
grant  of  its  charter,  which  is  remedial  in  Its 
character,  and  operates  upon  acts  in  futuro, 
unless  the  language  ol  the  charter  imperatively 
reouirea  it. 

*How  much  more  emnt  is  the  Act  [*SS2 
of  1824  in  its  applicatu>n  to  chartera  granted 
after  its  enactment  1 

How,  then,  under  the  simple  clause  of  the 
Constitution,  relied  upon  by  the  plaintiffa  in 
error,  can  the  Jurisdiction  of  this  court  be 
called  into  exercise,  to  reverse,  for  such  an 
error  as  this,  if  error  it  be,  the  judgment  of 
the  Supreme  Court  of  the  State  of  Ohio? 

I  take  the  simple  language  of  the  Constitu- 
tion as  I  find  it:  "No  State  shall  pass  any  law 
impairing  the  obligation  of  contracts."  The 
construction  of  the  plaintiffs  in  error  interpo- 
lates. As  they  read  the  Constitution,  It  de- 
clares, "No  State  shall  pass  any  law,  nor 
shall  its  judidanr  make  any  decision,  impairing 
the  obligation  of  contracts." 

In  Satterlee  v.  Mathewson,  2  Peters,  413,  it  is 
declared,  that  "there  is  nothing  in  the  Con- 
stitution of  the  United  States  which  forbids 
the  Legislature  of  a  State  to  exercise  judicial 
functions,"  and  in  that  case  it  was  accordingly 
decided,  that  the  Constitution  did  not  extend 
to  an  act  which  was  of  a  judicial  nature,  a1- 
thouffh  in  the  form  of  a  law  passed  by  the 
Legislature  of  a  State.  And  this  was  precisely 
in  accordsjice  with  the  decision  made  at  an 
early  day  in  the  case  of  Calder  v.  Bull,  3  Dal- 
las, 386.  See  opinions  of  Iredell,  J.,  and 
Cushing,  J.  With  much  less  reason  can  it  be 
claimed  that  a  pure  judicial  act,  done  not  by 
the  passing  of  a  law  by  the  Legislature,  but  by 
the  decision  of  a  court,  is  within  the  prohibi- 
tion of  the  Constitution. 

In  reply  as  to  what  is  said,  as  to  the  case  now 
before  the  court  falling  within  the  mischief 
which  the  Constitution  designed  to  remedy,  1 
have  only  to  say,  that,  if  the  court  here  incline 
to  go  beyond  the  plain  language  of  the  Consti- 
tution itself,  and  look  into  the  evils  which  led 
to  the  insertion  of  this  clause,  as  the  history  of 
the  time  discloses  them,  ample  reasons  will  be 
found  coming  to  the  support  of  the  position 
which  I  maintain.   See  4  Wlieat.  205,  206. 

Besides,  in  the  case  of  Satterl»  v.  Mathewson, 
2  Peters,  381,  this  court  held,  that  retrospec- 
tive statutes  were  not  repugnant  to  the  Consti- 
tution of  the  United  States,  unless  thev  were 
ex  post  facto  (using  those  terms  in  their  re- 
stricted sen^e,  aa  cotv^ived  to  criminal  laws),  or 
^  un\ess  tYie'y  Vm^siTe^  %  c)(^tk\.\aA\.\  «\W\s^^  ^ 
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like  mischief  with  thmt  Bgainat  which  the  CoD'  It  waa  erroneoua,  tiecaiiM  it  recognized  the 
■titutioD  e.iprcMly  piovided.  And  it  wiu  welt  rs-  validltj  of  tlie  Act  of  1B24  u  sppUckble  to  the 
marked  b;  Mr.  Chief  Justice  Marshall,  in  the  charter  of  the  corporation,  and  thua  impaired 
caar  of  Providence  Bank  t.  Billings,  4  Feterij  the  obligation  of  the  coatract  made  by  that 
B63,  that  the  "Constitution  wat  not  intended  tc  instriunent.  At  the  hearins  of  the  case  the 
furnish  the  corrective  of  every  abuse  of  powei  court  were  equall]^  divided  in  opinion  on  the 
wbEch  majr  be  committed  bj  the  State  govern-  cami  asalgned,  and  therefore,  according  to  Ita 
mente."  practice  in  auch  casea,  the  judgment  of  the 
Tb--  court  will  not  feel  incllnrd  to  enlarge  inferior  eonrt  wa*  'affirmed.  No  opin-  [*3S4 
the  construction  of  the  Constitution,  in  oidei  ion  waa  dellvi.Ted  bj  the  Supreme  Court  fn 
to  abridge  the  power  of  legislation  belonging  bank,  nor  either  of  the  judges.  No  authorita- 
to  the  States,  their  highest  attribute  of  sover-  tive  construction  of  that  court  liae  been  given 
eignty,  b;  any  implication  extending  thia  con-  to  the  Act  of  Assembly  on  the  point  in  question, 
stitutional  Inhitntion  to  all  pre-existing  laws  The  plaintifl's  in  error  contend  that  thia 
ass*]  'relating  to  the  subject  matter  of  con-  judgment  should  be  reversed  by  this  couit,  be- 
tr«cts.  Of  such  latitudinarian  construction,  m  cause  It  is  expressly  founded  on  the  alleged 
•'ttrtling  to  State  power,  the  end  cannot  be  seen  validity  of  the  Act  of  1824,  as  applicable  to 
from  the  beginning.  their  charter;  and  as  that  charter  waa  a  eon- 
While  this  court,  in  the  exercise  of  that  high  tract  between  the  State  and  the  corporation,  Its 
function  which  sits  in  judgment  upon  the  valid-  stipulations  are  thereby  changed,  and  its  obli- 
ity  of  the  legislative  acts  of  a  sovereign  State,  gation  Impaired, 
has  always  shown  itself  firm  to  maintain  all  The  charter  of  1829  is  a  contract,  to  which 

S'  lat  rights  under  the  Constitution  of  the  United  the  parties  on  one  side  are  the  State  of  Ohio 

tatea,  it  has  also  shown  itself  not  less  careful  and  those  cteiming  privilegea  reserv^  to  them 

to   guard   against   trenching,   by   its   decisions,  by  the  State,  and,  on  the  other,  this  corporation. 

upon  the  remnant  of  rights  which  that  Consti-  It  is  a  contract  with  mutual  beneflts.  not  merr- 

tutioQ  haa  left  to  the  States.    So  cautious  does  ty  of  the  general  kind,  but  spedfle,  for  the  Bt«t« 

it  move,  in  the  execution  of  this  most  delicate  reserves  to  itself  a  certain  portion  of  theprolits 

trust,  that  it  will  not  set  aside  an  act  of  the  of  the  institution.   It  is  such  a  contract  as  the 

Legislature  of  a  State,  as  a  void  thing,  unless  Constitution  of  the  United  States  meant  to  pre- 

it  appear  clearly  to  be  repugnant  totheConsti-  serve  inviolate  in  its  stipulations.    It  is  not  a 

tution.     If    its    constitutionality    be    doubtful  lesislative  act,  operating  on  the  transactions  of 

only,  the  doubt  resolves  itself  in  favor  of  the  third  parties,  or  entering  into  or  forming  part 

•lereiae  of  State  power,  and  the  act  takes  ef-  of  their  contracts,  by  the  mere  force  of  para- 

feet.  mount  legislation,  but  it  is  an  agreement  made 

But  I  submit  to  the  court,  with  great  confl-  by  the  State  itself,  as  a  party,  for  equivalents 

deuce,  that,  as  to  this  bank,  it  is  clear  that  the  exacted  and  received  by  it  from  the  corporation. 

Stats  of  Ohio  baa  not,  by  the  passing  of  any  It  is,  even  more  strongly  than  tn  the  case  of  a 

law,  impaired  the  obligation  of  \tf  charter  con-  charitable   institution    from    which   the    State 

tract;  and  that  therefore,  upon  this  record,  no  creating  tt  receives  no  direct  benefit,  a  contract 

ease  arises  to  which  the  constitutional  inhibi-  to  which  the  stockholders,  the  corporation,  and 

tion  relied  upon  by  the  plaintifTs  in  error  can  the  State  are  the  original  parties.    "It  Is,"  In 

extend.  the  woidi  of  Chief  Justice  Marshall  (Dartmouth 

Mr.  Gilpia,  for  plaintiffs  In  error.  Id  eoncin-  College  v.  Woodward,  4  Wheat.  616),  "a  con- 

sion:  tract  made  on  a  valuable  consideration.   It  Is  a 

Tlie  Act  of  the  General  Assembly  of  Ohio  contract  for  the  security  and  disposition  of  prop- 
of  11th  February,  1829  (3  Chase's  Ohio  Stat,  crty.  It  is  a  contract  on  the  faith  of  which  real 
S059),  created  this  corporation  for  banking  pur-  and  personal  property  has  been  conveyed  to  the 
poaea,  declared  its  powers,  duties,  and  liabili-  forporation.  It  is,  then,  a  contract  within  the 
tie*,  and  especially  provided  for  the  contingiincy  letter  of  the  Constitution,  and  within  its  spirit 
of  its  suspending  the  payment  in  gold  and  sil-  also,"  It  is  a  contract  "to  be  held  as  sacred 
ver  of  its  bank  notes  and  deposila.  by  imposing  as  the  deed  of  an  individual."  Waddell  v. 
a  penalty  of  twelve  per  cent,  per  annum,  from  Martin,  cited  1  Petere's  Dig.  481.  The  gov- 
tbe  time  of  demand  and  refusal.  An  Act  of  ernment  which  is  a  party  to  it  "can  rightfully 
the  28th  January,  1824  (2  Chase's  Ohio  Stat,  do  nothing  inconsistent  with  the  fair  meaning 
1417),  had  been  previously  passed  by  the  same  of  the  contract  it  has  made.*  Crease  *.  Bab- 
Legislature,  making  several  general  regulations  cock,  23  Pick.  340. 

in  regard  to  banks  and  bankers  in  that  SUte;  If  it  Is  o  contract,  how  are  its  tarms  to  be  oacer- 

aad,  among  them,  providing  for  the  same  con-  tainedr   The  charter  is  the  forma!  and  deliber- 

faMgency,   by  imposmg  a  payment   of  etx   per  ^te  act  of  both  parties,  reducing  to  Utera!  stlp- 

cent.  per  annum  from  the  time  of  suspension,  ulations   what   they  mutually  agree  to;  lawsnot 

TUs  corporation  suspended  payment,  and   the  introduced  form  no  part  of  it, Ixcept  so  far  aa 

i^s,*hSughTsu t^rtL^xrcTrt ^  *^«^  r  ^r r  ""^hr '"'"  ^^yi^' 

Hamltto.;  County,  to  recover  the  penalty.  P'^P^^^y:  the  laws  that  govern  contracts  be- 
Jndgment  Woe  giJen  In  her  favor  in  that  court,  *""*°  '"f.  '"f  '?"'  govern  this;  in  such  a 
f«lhe  principil  of  the  notes,  and  also  eight-  ^-  '"""^  ""'  I**"  ""."*?  '■"t™"™*  »»tl« 
sen  per  cent,  interest,  subjecting  the  corpora-  ^'7  '"■*  between  the  parties  b«  taken  as  the  dee- 
Don  to  the  penalty  provided  by  its  charter,  and  laration  of  their  liability  ?  Nothing  la  betUr  set- 
then,  in  addition,  to  that  provided  by  the  Act  tied  than  that  it  would  be.  Valtel,  2,  17,  2S3t 
of  1824.  This  judgment  was  carried  by  appeal  Co.  Litt.  147;  Parkhurst  v.  Smith,  WiUes,  332t 
to  the  Supreme  Court  in  bank  of  the  State  of  Schooner  Reeside,  8  Sumner,  567-,  Trnmari  t. 
Olio,  bdag  the  bigbet  court  of  law  in  that  Lode,  11  Adolpb.  &  "EW.  bVl-,  Y;a\%  '«.  <b\4..  1. 
8tmt0,mndth»^Mlittiir»  in  mvreoutmded  OiMt  Barn.  &  CnM.  034}  Tbamu  i.U>;b>3i,V^Jmi«n.- 
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leaf,  516.  It  Is  true  that  written  contracU 
SS5*]  *do  not  contain  all  the  municipal  regu- 
lations necessary  to  their  execution.  These  are 
tacitly  embraced  in  them.  Not  so,  however, 
where  the  State  is  a  party  to  the  contract,  and 
those  regulations  would  essentially  vary  its 
terms,  ui  such  a  case  the  subsequent  law  is 
substituted  for  a  previous  one,  just  as  a  sub- 
sequent contract  between  the  same  individuals, 
reiatlve  to  the  same  subject  matter,  would  con- 
trol, modify,  or  extinguish  a  former  one. 

The  contract,  then,  between  the  State  of 
Ohio  and  the  Commercial  Bank  of  Cincinnati 
is  that  contained  in  the  charter  passed  by  the 
former  in  1820,  and  affreed  to  and  accepted  by 
the  latter.  What  is  the  obligation  of  itr  The 
State  obliged  the  corporation  to  pay  a  certain 
penalty  in  a  certain  contingency;  for  that  it 
was  to  be  liable,  and  for  no  more;  if  any  law 
of  the  State  imposed  a  larger  payment  in  that 
contingency,  the  obligation  was  changed — im- 
paired. Sturges  V.  Crowninshield,  4  Wheaton, 
122;  Green  v.  Biddle,  8  Wheaton,  84;  Odgen  v. 
Saunders,  12  Wheaton,  257. 

Is  there  any  State  law  imposing  a  larger 
liability  than  the  contract  contained  in  the 
charter  imposes?  It  imposes  a  penalty  of 
twelve  per  cent,  for  suspension;  tnat  is  the 
entire  liability.  The  Act  of  1824,  as  construed 
by  the  highest  court  of  law  in  the  State,  im- 
poses an  additional  penalty  of  six  per  cent, 
more.  This  certainly  changes  and  impairs  the 
obligation  of  the  contract  between  the  State 
and  the  bank,  unless  the  two  laws  are  so  blended 
together  as  to  be  but  one  regulation;  or  the 
mere  priority  of  existence  of  the  Act  of  1824 
makes  it  necessarily  a  part  of  that  of  1820;  or 
the  constitutional  prohioition  does  not  apply  to 
laws  passed  previously  to  the  contract;  or  the 
effect  of  the  law  upon  the  contract  must  result 
directly  from  its  own  language,  and  not  from 
its  iudicial  construction  or  application.  None 
of  these  exceptions  can  be  successfully  main- 
tained in  the  present  case. 

The  Act  of  1824  is  not  blended  with  that  of 
1829.  The  latter  is  a  written  instrument,  de- 
liberately drawn  so  as  to  embrace  the  whole 
subject  matter;  if  the  provisions  of  the  Act  of 
1824  were  part  of  it,  this  would  have  been  so 
declared.  The  Act  of  1820  is  not  a  mere  legis- 
lative act,  prescribing  a  municipal  regulation 
affecting  citizens  or  corporations,  but  it  is  the 
agreement  of  the  State  itself,  for  its  own  benefit, 
securing  what  it  claims  for  itself,  and  imposing 
the  conditions  on  the  other  contracting  party. 
If  there  were  clauses  in  the  Act  of  1824  less 
favorable  to  the  State,  could  they  be  construed 
BO  as  to  affect  privileges  it  might  reserve  in  that 
of  1829?  If  tne  State  had  agreed,  by  a  general 
taw,  in  1824,  to  advance  its  bonds  to  the  amount 
of  a  million  to  every  bank,  and  in  1829  agreed 
by  the  charter  to  aulvance  to  this  bank  l^nds 
to  the  amount  of  half  a  million,  would  it  be 
contended  that  the  former  agreement  was  not 
superseded  by,  but  added  to,  the  latter?  It 
would  be  easy  to  suggest  similar  contingencies. 
Ko.  The  charter  is  complete,  so  far  as  regards 
all  matters  of  mutual  stipulation  between  the 
SSO*]  parties;  *there  is  nothing  in  it  which 
requires  the  Act  of  1824  to  be  blended  with  it. 

Nor  is  any  inference  to  be  drawn,  by  lesal 

construction,  that  the  parties  intended  to  in- 

m/ude  the  provigions  of  the  Act  of  1824  in  that 
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of  1829,  because  it  was  then  In  existence,  and 
was  not  expressly  repealed.  The  facts  of  the 
case  are  at  variance  with  such  an  implication; 
so  is  every  legitimate  legal  inference.  Were 
this  a  contract  between  individuals — and  so,  in 
the  cases  before  cited,  this  court  has  construed 
such  charters — unquestionably  the  legal  pre- 
sumption would  be  that  tne  new  superseded 
the  existing  contract.  Such,  too,  is  the  pre- 
sumption in  legislation;  a  subsequent  provi- 
sion by  law  for  the  same  subject  matter  is  a 
substitute  for  a  previous  one.  General  laws 
are  so  construed;  where  penalties  are  imposed, 
they  are  not  treated  as  cumulative;  where  dif- 
ferent remedies  are  given  for  the  same  money, 
both  cannot  be  resorted  to,  but  one  or  the 
other  must  be  chosen.  Titcomb  v.  Union  F. 
&  M.  Insurance  Company,  8  Mass.  333;  Butlet 
y.  King,  12  Mass.  545;  Adams  v.  Ashby,  2 
Bibb,  98;  Morrison  v.  Barksdale,  1  Harper, 
103;  Smith  ▼.  The  State,  1  Stewart,  506;  Staf- 
ford T.  Ingersoll,  3  Hill,  41;  Sharp  v.  Warren, 
6  Price,  137;  United  States  v.  Freeman,  8 
Howard,  564;  Daviess  v.  Fairbaim,  3  Ibid. 
644;  B^ls  v.  Hale,  4  Ibid.  53.  Besides,  there 
can  be  no  inference  founded  on  a  general  legal 
principle  which  is  to  prevail  against  an  infer- 
ence derived  from  the  law  in  the  particular 
case.  The  Act  of  1829  provides  for  the  entire 
case  of  suspension  of  payment  of  notes  and  de- 
posits in  gold  and  silver.  Even  the  same  court 
recognized  it  as  so  doing,  when  it  was  before 
them  on  another  occasion.  State  ▼.  Commer- 
cial Bank,  10  Ohio,  538.  The  only  expression 
contained  in  it,  which  can  be  cited  as  at 
variance  with  this  view,  is  the  imposition  of 
the  increased  interest  as  "additional  damages,** 
which,  it  is  contended,  should  be  construed  to 
be  in  addition  to  that  imposed  by  the  Act 
of  1824.  But  the  language  does  not  justify 
this  construction;  the  imposition  of  the  in- 
creased interest  not  merely  on  notes,  but  on 
deposits,  which  are  not  provided  for  in  the  Act 
of  1824,  is  inconsistent  with  it;  why  double  the 
rate,  if  not  to  substitute  one  for  the  other?  It 
was  to  be  an  increase  of  interest,  not  a  penalty 
imposed,  as  is  shown  by  the  express  langua^ 
to  that  effect  in  the  charter  of  the  Franklin 
Bank,  of  which  the  provisions  on  this  point  are 
the  same.  3  Chase's  Ohio  Stat.  2078.  Nor 
do  judicial  interpretations  of  corresponding 
provisions  warrant  such  a  construction.  Hub- 
bard V.  Chenango  Bank,  8  Cowen,  99;  Brown  v. 
Penobscot  Bank,  8  Mass.  448;  Suffolk  Bank  v. 
Worcester  Bank,  5  Pickering,  106;  Suffolk  Bank 
V.  Lincoln  Bank,  3  Mason,  1.  It  is  not  denied 
that  there  are  many  cases  in  which  laws,  exist- 
ing at  the  time  of  making  a  contract,  will  be 
regarded  by  courts  as  necessarily  forming  a 
part  of  it.  But  it  is  not  so  where  the  State  is  a 
party  to  the  contract;  where  the  law  to  be  con- 
strued is  itself  the  'contract;  where  it  [*S37 
is  not  apparent  that  the  parties  must  have  con- 
templated such  an  incorporation  of  previous 
laws.  3  Story's  Com.  on  the  Constitution, 
247;  1  Kent's  Com.  395.  There  is  no  decision 
of  this  court  on  the  effect  of  an  existing  State 
law  on  a  contract  made  by  the  State  itself; 
every  one  relates  to  cases  of  contracts  between 
third  persons;  yet  even  in  these  it  has  always 
been  held  that  it  must  appear  that  the  exist- 
ing  law  was  intended  to  be  embraced,  either 
from  %  Teaaona\>\^  Vlv\.^r^x^\j|.\A»tL  ^1  \.V<^  \.«nna 
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of  the  contract  itself,  or  from  the  place  where 
it  was  made,  which  justifies  the  inference  of 
intention  that  the  lex  lod  was  to  govern. 
Sturges  y.  Crowninshield,  4  Wheaton,  122;  Clay 
▼.  Smith,  3  Peters,  411;  Baker  v.  Wheaton,  6 
Maas.  509,  511.  The  whole  series  of  decisions 
in  regard  to  the  effect  of  State  insolvent  laws 
on  contracts,  and  as  beinff  considered  to  form, 
b^  implication,  a  part  of  them,  rests  on  this 
view  of  the  subject,  as  does  the  application  of 
the  lex  loci  to  the  construction  of  them. 

The  prohibition  of  the  Constitution  had  for 
its  object  to  prevent  the  obligation  of  a  contract 
being  impaired  by  any  law  whatever,  no  matter 
whether  its  passage  was  before  or  subsequent 
to  the  contract.  The  inquiry  is.  Does  a  con- 
tract exist?  What  is  its  obligation?  Does  a 
law  impair  it?  If  there  is  in  existence  a  con- 
tract, valid  in  itself,  such  as  the  parties  had  a 
right  to  make,  not  embracing  by  its  terms  or 
by  just  legal  implication  the  provisions  of  other 
laws,  then  any  State  law  that  changes  or  con- 
trols it,  or  can  be  so  applied  by  the  judicial 
tribunals  of  the  State  as  to  change  or  control 
it,  is  contrary  to  the  language  and  intention  of 
the  constitutional  prohibition,  no  matter  when 
such  law  bears  date — no  matter  whether  its 
operation  be  prospective  or  retrospective — on 
contracts  existing  when  it  was  passed,  or  en- 
tered into  subsequently.  In  the  first  plan  of 
the  Constitution  there  was  no  such  clause;  it 
was  introduced  to  prevent  any  interference  by 
laws  of  the  States  with  private  contracts.  It 
waa  proposed  to  restrict  this  to  such  State  laws 
as  were  '•retrospective,"  but  that  was  not 
adopted,  and  the  existing  limitation  was  made 
with  a  view  to  reach  the  declared  object — ^"a  re- 
straint upon  the  States  from  impairing  the 
obligation  of  contracts"  in  any  way.  2  Madi- 
son Papers,  1239,  1443,  1445,  1552,  1581.  The 
reference  to  a  future  action — that  no  State 
''shall  pass"  such  laws — ^relates  to  the  date  of 
the  Constitution;  it  is  a  prohibition  future  as 
to  that  instrument,  not  to  the  contract  to  be 
affected.  No  State  law,  after  the  Constitution 
should  be  adopted,  was  to  impair  bue  obligation 
of  a  contract;  this  was  the  object  of  the  pro- 
hibition. Calder  v.  Bull,  3  Dallas,  388;  Sturges 
V.  Crowninshield,  4  Wheaton,  206;  McMillan  v. 
McNeill,  4  Ibid.  212;  Ogden  v.  Saunders,  12 
Ibid.  255. 

It  is  evident,  that  if  such  be  the  object  of 
this  prohibition  of  the  Constitution,  then  to 
make  it  effectual  it  must  operate,  not  only 
where  its  violation  is  the  result  of  the  direct 
3S8*]  language  of  the  law,  but  'wherever  the 
law  is  so  applied  by  that  branch  of  the  State 
government — its  judiciary — which  enforces  the 
law,  as  to  produce  this  result,  to  violate  this 
prohibition.  A  legislative  act  seldom,  perhaps 
never,  violates  a  contract  proprio  vigore;  it  is 
the  judgment  of  a  court,  applying  the  act  to 
the  contract,  which  does  so;  the  law  impairs 
the  contract  only  by  force  of  the  judgment;  it 
is,  indeed,  the  law  that  does  so,  but  only  be- 
cause the  judicial  application  of  it  has  given 
that  construction  and  application  to  its  provi- 
sions. If  this  were  not  so,  then  the  law  would 
in  every  case  be  constitutional,  or  the  reverse, 
in  itself,  and  not  by  reason  of  its  application. 
Yet  this  will  hardly  be  contended.  Suppose  a 
law  confers  special  privileges  on  a  corporation, . 
MDd  M  Bub&equent  geaerul  Tmw  forbids  corpora- 1 


tions  to  possess  such  privileges;  the  latter  law 
is  in  itself  constitutional,  but  if  the  judiciary  so 
applies  it  as  to  infringe  the  privileges  of  the 
particular  corporation,  is  it  not  a  violation  of 
the  constitutional  prohibition?    On  what  other 
principle  do  the  decisions  of  this  court,  in  re- 
gard to  State  insolvent  laws,  rest?    They  have 
been  held  to  be  constitutional  or  the  reverse, 
not  in  themselves,  but  according  to  the  maimer 
and  circumstances  to  which  they  are  applied  by 
the  judgment  of  a  court;  if  applied  to  contracts 
made  within  the  State  enacting  it,  an  insolvent 
law  is  held  to  be  valid;  if  applied  to  those  msde 
without  the  State,  the  identical  law  is  held  to 
be   unconstitutional,   or,   to   speak   more   cor- 
rectly, the  judgment  of  the  court  founded  upon 
it  is  reversed,  as  making  the  law  violate  the 
constitutional   prohibition.     When   this   whole 
question  was  so  elaborately  discussed  by  this 
court  (Ogden  v.  Saunders,  12  Wheaton,  255), no 
point  received  more  unequivocally  than  this  the 
concurring  assent  of  the  jud^;  they  affirmed 
the   vali^ty   of   the   State   insolvent  law,   as 
not  contrary  to  the  constitutional  prohibition 
in  its  operation   on   the  contract,  because  it 
was  made  and  to  be  executed  within  the  State 
that  passed  the  law,  and  on  that  ground  Judge 
Johnson  placed  the  ultimate  judgment  of  the 
court.     12  Wheaton,  308.     In  one  case.  Clay 
V.  Smith,  8  Peters,  411,  the  contract  was  made 
in  Kentucky,  the  suit  was  instituted  in  Loui- 
siana, a  discharge  under  an  insolvent  law  of  the 
latter  was  pleaded  and  admitted,  because  it  ap- 
peared that  the  plaintiff,  though  a  citizen  of 
Kentucky,  had  received  a  dividend  from  the 
syndics  in  Louisiana;  had  not  that  circumstance 
occurred,  the  application  of  the  law  of  Loui- 
siana to  the  Kentucky  contract   would  have 
been  held  to  impair  its  obligation.     Was  this 
the  law  itself,  or  its  application,  which  con- 
stituted the  violation  of  the  constitutional  pro- 
vision?   There  is  scarcely  a  prohibition  of  the 
Constitution  that  might  not  be  evaded  by  State 
laws,  if  the  evasion  must  arise  necessarily  from 
the  law  itself,  and  not  from  its  application  by 
the  State  courts.    Cannot  a  State  pass  a  gener- 
al law  placing  certain  restrictions  on  the  trav- 
eling of  coaches  and  stages,  but  not  referring 
in  terms,  or  by  necessary  implication,  to  the 
mail  coach,  and  if  the  highest  court  of  the 
State  recognises  *the  law  to  be  valid  [*S39 
as  applied  to  such  a  coach,  is  not  that  a  viola- 
tion of  the  constitutional   reservation   to  the 
United  States  exclusively  of  matters  connected 
with  the  postoffice?  Would  the  decision  of  the 
State  court  be  affirmed  by  this  court,  or,  what 
is  equivalent  thereto,  jurisdiction  over  it  be  de- 
clined, on  the  ground  that  it  was  a  mere  judi- 
cial misconstruction  of  the  State  law?    A  State 
may  pass  a  law  reauiring,  in  general  terms,  the 
captain  of  a  vessel  to  adopt  certain  sanitary 
regulations  on  board,  to  carry  certain  lights,  to 
steer  in  a  certain  way  so  as  to  avoid  collisions, 
and  impose  a  penalty  for  neglect;  but  if  the 
highest  court  of  the  State  sustained  a  suit  to 
recover  the  penalty,  when  it  appeared  that  the 
violation  of  the  law  was  in  the  course  of  a  for- 
eign voyage,  and  not  within  the  local  jurisdic- 
tion of  the  State  where  its  authority  to  enforce 
police    regulations    prevails,    would    not    that 
judgment   be   subject  to  the   revision   of   this 
court?    A  State  hai  a  ngYit  \jo  XMrroi^  XQ»tA>3\ 
it  may  pass  a  Uw  aut\iOT\i^%  \\a  «x»cqlWn^  v^ 
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do  to  on  the  faith  of  the  State;  if  in  so  doing 
1m  should  issue  '^ills  of  credit,**  and  the  high- 
est court  of  the  State  should  sustain  their  le- 
gality as  founded  on  that  law,  wouia  this  court 
refuse  to  revise  that  judgment,  on  the  ground 
that  the  law  itself  was  constitutional,  and  that 
its  application  to  the  particular  case  was  s 
mere  act  of  the  court,  not  contemplated  hy  the 
State  Legislature,  and  therefore  not  Wolating 
the  constitutional  prohihition? 

Again,  it  is  not  alone  on  the  language  kself 
of  the  State  law,  it  is  on  its  construction  also 
by  the  State  court,  that  the  supervising  Judg- 
ment of  this  tribunal  will  be  founded.  The 
decision  of  a  ouestion  arising  under  a  local 
law  of  a  State  by  its  highest  judicial  tribunal 
is  regarded  by  this  court  as  final,  not  because 
the  l^ate  tribunal  has  power  to  bind  it,  but  be- 
cause it  has  been  deliberately  held  and  decided 
that  "a  fixed  and  received  construction  by  a 
State  in  its  own  courts  makes  a  part  of  the 
statute  law."  Elmendorf  v.  Taylor,  10  Wheat. 
162;  Shelby  v.  Guy,  11  Ibid.  361;  Green  v.  Neal, 
6  Peters,  298.  We  have  here  a  local  law  of 
the  State  of  Ohio;  referring  to  the  law  itself, 
we  find  it  to  contain  nothing  which  impairs  the 
obligation  of  the  contract  between  the  State 
and  Commercial  Bank  of  Cincinnati,  nothing 
which  violates  the  constitutional  prohibition ;  it 
has  received  a  construction  by  the  highest  State 
tribunal  which  makes  it  a  law  impairing  that 
eontract,  violating  that  prohibition;  that  con- 
struction has  therefore  become  "a  part  of  the 
statute  law,"  as  full^  as  if  it  were  in  terms 
contained  in  it;  the  judgment  of  the  Supreme 
Court  of  Ohio  is  founded  upon  the  laws  as  so 
construed;  this  court,  in  revising  that  judg- 
ment, would  not,  under  its  own  well  consid- 
ered decisions,  give  a  different  construction  to 
a  local  law;  much  less  would  it  do  so  when  the 
effect  would  be  to  sanction,  under  the  form  of 
a  judicial  proceeding,  an  infringement  of  a 
eonstitutional  prohibition. 

The  legislation  of  Congress  also  seems  to 
have  contemplated  the  enforcement  of  this  con- 
stitutional prohibition,  where  its  infringement 
340*]  ^arises  from  the  judicial  construction 
of  a  State  law.  The  Constitution  prohibits  the 
passage  of  a  State  law  impairing  the  obligation 
of  a  contract.  It  leaves  to  Congress  the  le^s- 
lation  necessary  to  enforce  tms  prohibition. 
How  has  Congress  enforced  it?  Not  bv  re- 
serving to  itself  a  direct  supervision  of  the 
State  laws;  not  bv  subjecting  them  to  a  direct 
supervision  of  the  Supreme  Court  of  the 
fTiiited  States;  but  by  requiring  that  they 
s^uld  first  be  passed  upon  and  construed  by 
the  highest  court  of  the  State  itself,  and  that, 
II  U^e  judgment  of  that  court  so  construes  them, 
or  gives  them  such  validitv,  as  to  make  them 
repugnant  to  the  constitutional  provision,  then 
this  court  may  reverse  such  judgment,  and  by 
■o  doing  make  void  such  an  application  of  the 
law.  What  could  be  the  object  of  this  act  of 
Ooogress,  if  it  was  not  to  sanction  a  revision  of 
a  Judgment  of  the  highest  court  of  a  State, 
founded  upon  its  construction  of  a  State  law 
— ^upon  its  holding  a  State  law  so  construed 
to  be  valid — whether  that  construction  was  in 
itself  right  or  wrong,  whenever  the  direct  effect 
of  such  judgment  was  to  impair,  under  color 
nf  that  law,  the  obligation  of  a  contract? 
AVPiT  tkm  JmnguMge  of  th^  Constitution  itself 


is  more  comprehensive  than  if  it  meant  to  pro- 
hibit an  infringement  of  its  provision  bv  a  mere 
legislative  "act;"  it  seem^s  to  use  the  term 
"law"  in  a  broader  sense,  as  if  it  was  the  com- 
plete and  sovereign  action  of  a  State,  com- 
menced by  its  Legislature  but  consummated 
by  its  judiciary.  In  another  section,  where  it 
draws  the  distinction  between  the  actions  of 
these  branches  of  the  State  government  (art. 
4,  sec  1),  it  refers  to  "public  acts"  and  "ju- 
dicial proceedings."  Did  it  not  mean  by  a 
"law"  the  union  of  the  two?  In  the  clause 
of  the  ordinance  for  the  government  of  the 
Northwest  Territory,  intended  to  embrace  the 
same  object  as  that  of  the  Constitution,  and 
adopted  by  the  Continental  Congress  almost  at 
the  same  time,  it  was  declared  that  no  sudi 
law  ought  ever  to  be  made  "or  have  force" — 
as  if  any  enforcement  of  it,  whether  legisla- 
tive, executive,  or  judicial,  was  as  much  to  be 
guarded  against  as  its  formal  enactment.  1 
Statutes  at  Large,  51. 

Is  not  the  case  now  before  the  court  ex- 
actly that  which  was  adverted  to  by  Judge 
Trimble,  as  within  the  intent  and  operation  of 
the  constitutional  prohibition  (12  W^eat.  316), 
where  a  law  might  in  itself  produce  no  effect 
prohibited  by  the  Constitution,  yet  would  do 
so  when  applied  to  a  case  differently  circum- 
stanced? He  held  that  the  "only  necessary 
inquiry"  was.  What  was  "its  effect  and  oper- 
ation"  in  the  suit  upon  the  particular  contract? 
— whether  that  effect  was  to  impair  its  obliga- 
tion. What  has  been  the  effect  and  operation 
of  applying  the  Act  of  1824  to  the  suit  which 
has  been  brought  upon  this  contract  of  1820; 
has  it  not  been  to  impair  its  obligation?  Such, 
too,  is  the  whole  scope  of  Chief  Justice  Mar- 
shairs  remarks  in  the  same  case  (12  Wheat. 
337),  where  he  denies  that  the  constitutional 
prohibition  is  confined  to  *'such  laws  only  as 
^operate  of  themselves."  He  says  that  [*S41 
the  law  itself,  at  its  passage,  may  have  no  ef- 
fect whatever  on  the  contract,  and  asks, 
"When,  then,  does  its  operation  (in  violation 
of  the  constitutional  prohibition)  commence? 
We  answer,  when  it  is  applied  to  the  contract; 
then,  and  not  till  then,  it  acts  on  tae  contract, 
and  becomes  a  law  impairing  its  obligation." 
Can  language  lav  down  a  legal  principle  more 
directly  applicable  to  the  case  before  the  court 
than  this?  Can  there  be  any  doubt  that  the 
principle  itself  is  in  entire  harmony  at  once 
with  the  language  and  the  object  of  the  con- 
stitutional prohibition? 

It  is  submitted,  therefore,  that  there  is  no 
circumstance  to  withdraw  this  application  of 
the  Act  of  1824  to  the  charter  of  the  Com- 
mercial Bank  of  Cincinnati  from  being  included 
within  the  constitutional  prohibition  as  impair- 
ing its  obligation.  If  this  has  been  established, 
then  it  is  clear  that  the  jud^ent  of  the  Su- 
preme 0>urt  of  Ohio,  recognizing  that  act  as 
valid  when  so  applied,  ma^  and  ought  to  be  re- 
versed by  this  court;  for  it  appears  by  the  rec- 
ord that  the  validity  of  the  State  law  was 
drawn  in  question  on  that  ground  in  the  State 
court,  and  its  validity  there  affirmed.  Miller  t. 
Nichols,  4  Wheat  311;  Wilson  t.  The  Black 
Bird  Creek  Marsh  Co.  2  Peters,  260;  Satterlee 
V.  Matthewson,  2  Peters,  400;  Harris  ▼.  Dennie, 
3  Peters,  202;  Crowell  t.  Randell,  10  Peters, 
301. 
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Mr.  Justice  Grier,  after  giving  the  statement 
of  the  case  which  is  preSxed  to  this  report, 
proceeded  to  deliver  the  opinion  of  the  court: 
The  first  and  only  question  necessary  to  be 
decided  in  the  present  case  is,  whether  this 
court  has  Jurisdiction. 

To  bring  a  case  for  a  writ  of  error  or  an  ap- 
peal from  the  highest  court  of  a  State,  within 
the  twenty-fifth  section  of  the  Judiciary  Act, 
it  must  appear  on  the  face  of  the  record,  1. 
That  some  of  the  questions  stated  in  that  sec- 
tion did  arise  in  the  State  court;  and,  2.  That 
the  question  was  decided  in  the  State  court,  as 
required  in  the  section. 

it  is  not  enough,  that  the  record  shows  that 
*^e  plaintiff  in  error  contended  and  claimed" 
that  the  judgment  of  the  court  impaired  the 
obligation  of  a  contract,  and  violated  the  pro- 
visions of  the  Constitution  of  the  United  States, 
and  "that  this  claim  was  overruled  by  the 
court";  but  it  must  appear,  by  clear  and  nec- 
essary intendment,  that  the  question  must  have 
been  raised,  and  must  have  been  decided,  in 
order  to  induce  the  judgment.  Let  us  inquire, 
then,  whether  it  appears  on  the  face  of  this 
record,  that  the  validity  of  a  statute  of  Ohio, 
''on  the  ground  of  its  repusnancy  to  the  Con- 
stitution or  laws  of  the  United  States,"  was 
drawn  in  question  in  this  case. 

The  Commercial  Bank  of  Cincinnati  was  in- 
corporated by  an  act  of  the  Legislature  of  Ohio, 
passea  on  the  11th  of  February,  1829,  which 
provided  that,  in  case  that  the  bank  should  at 
S42*]  any  time  suspend  'payment,  and  refuse 
or  delay  to  pay  in  gold  or  silver  any  note  or 
bill  on  demand,  it  should  be  "liable  to  pay,  as 
additional  damages,  to  the  holder  of  such  notes, 
twelve  per  cent,  per  annum  on  the  amount 
thconeof,  for  the  time  during  which  such  pay- 
ment shall  be  refused  or  delayed."  By  a  previous 
act  of  24th  of  January,  1824,  all  banks  had 
been  declared  liable  to  pay  six  per  cent,  inter- 
est on  their  notes,  when  they  had  refused  pay- 
ment on  demand,  from  the  time  of  such  de- 
mand or  refusal,  "or  from  the  time  that  such 
bank  or  banker  shall  have  ceased  or  refused 
to  redeem  his  notes  with  good  and  lawful  mon- 
ey of  the  United  States."  The  only  question 
whieh  arose  on  the  trial  of  the  case  was, 
whether  the  bank  was  liable  to  pay  the  twelve 
per  eent.  in  addition  to  the  interest  of  six  per 
cent,  giren  by  the  Act  of  1824,  or  only  the 
twelve  per  eent.  imposed  by  the  act  of  incorpo- 
ration. 

Did  the  decision  of  this  point  draw  in  ques* 
tion  the  validity  of  either  of  these  statutes,  on 
the  ground  of  repugnancy  to  the  Constitution 
of  the  United  States  T  Or  was  the  court  mere- 
ly called  upon  to  decide  on  their  construction? 
We  are  of  opinion  that  there  can  be  but  one 
snswer  to  these  questions,  and  but  few  words 
necessary  to  demonstrate  its  correctness. 

It  is  too  plain  for  argument,  that,  if  the  act 
of  incorporation  had  stated,  in  clear  and  dis- 
tinct tenns,  that  the  bank  should  be  liable,  in 
caae  of  refusal  to  pay  its  notes,  to  pay  twelve 
per  cent,  damages  in  addition  to  the  interest  of 
nx  per  cent,  imposed  by  the  Act  of  1824,  the 
nlidity  of  neitner  of  the  statutes  could   be 
ooestioDed,  on  account  of  repugnancy  to  the 
O(mstitution.    But  the  allegation  of  the  plain- 
tiffs' counsel  is,  that  the  statute  of  1824  was 
Mi  isieadsJ  hF  the  LegiglsturB  to  Apply  to 


their  charter,  and  that  the  court  erred  in  theii 
construction  of  it ;  and  therefore  made  it  uncon- 
stitutional by  their  misconstruction.  A  most 
strange  conclusion  from  such  premises. 

But  grant  that  the  decision  of  that  court 
could  have  this  effect;  it  would  not  make  a 
case  for  the  jurisdiction  of  this  court,  whose  aid 
can  be  invoked  only  where  an  act  alleged  to  be 
repugnant  to  the  Constitution  of  the  United 
States  has  been  decided  by  the  State  court  to 
be  valid,  and  not  where  an  act  admitted  to  be 
valid  has  been  ndsconstrued  by  the  court.  For 
it  is  conceded  that  the  Act  of  1824  is  valid  and 
constitutional,  whether  it  applies  to  the 
plaintiffs'  charter  or  not;  and  if  so,  it  follows, 
as  a  necessary  consequence,  that  the  question 
submitted  to  the  court  and  decided  by  them 
was  one  of  construction,  and  not  of  validity. 
They  were  called  upon  to  decide  what  was  the 
true  construction  of  the  Act  of  1820,  and  what 
was  the  meaning  of  the  phrase  "additional 
damages,"  as  there  used,  and  not  to  declare  the 
Act  of  1824  unconstitutional.  If  this  court 
were  to  assume  jurisdiction  of  this  case,  it  ii 
evident  that  the  question  submitted  for  our  de- 
cision would  be,  not  whether  the  statutes  of 
Ohio  are  repugnant  to  the  Constitution  of  the 
United  SUtes,  but  'whether  the  Su-  [*S4S 
preme  Court  of  Ohio  has  erred  in  its  construc- 
tion of  them.  It  is  the  peculiar  province  and 
privilege  of  the  State  courts  to  construe  their 
own  statutes;  and  it  is  no  part  of  the  functions 
of  this  court  to  review  their  decisions,  or  as- 
sume jurisdiction  over  them  on  the  pretense 
that  their  judgments  have  impaired  the  obliga- 
tion of  contracts.  The  power  delegated  to  us 
is  for  the  restraint  of  unconstitutional  legisla- 
tion by  the  States,  and  not  for  the  correction  of 
alleged  errors  committed  by  their  judiciary. 

We  are  of  opinion,  therefore,  that  this  case 
must  be  dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  tne  State  of  Ohio,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  b^  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  for 
the  want  of  jurisdiction. 


JOHN  SCOTT  and  Carl  Boland,  Plaintiffs  *m 

Brror, 

T. 

JOHN  JONES,  Lessee  of  The  Detroit  Toun^ 
Men's  Society,  Defendants  in  Error. 

This  court  no  jurisdiction  under  Judiciary  Act 
to  try  question  whether  political  body  which 
passed  a  particular  law  was  a  "State." 

An  objection  to  the  valldltv  of  a  statute,  found- 
ed upon  the  ground  that  the  Legislature  which 
passed  It  were  not  competent,  or  duly  organised, 
under  acts  of  Congress  and  the  Constitution,  so 
as  to  pass  valid  statutes.  Is  not  within  the  cases 
enumerated  In  the  twenty-fifth  section  of  the  Ju- 
diciary Act,  and  iheretots  thibi  co^tt  \Aa  ut^  V^x\v 
dlctlon  over  the  lablect. 
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In  order  to  glTe  this  coart  Juiisdictloii.  the  stat- 
ute, the  Talidrt/  of  which  is  drawn  in  question, 
must  be  passed  by  a  State,  a  member  of  the  Union, 
and  a  public  body  owing  obedience  and  conform- 
ity to  its  Constitution  and  laws. 

If  public  bodies,  not  duly  oreanlsed  or  admitted 
Into  the  Union,  undertake,  as  States,  to  pass  laws 
which  might  encroach  on  the  Union  or  Its  granted 
powers,  such  conduct  would  have  to  be  reached, 
either  by  the  power  of  the  Union  to  put  down 
Insurrections,  or  by  the  ordinary  penal  laws  of  the 
States  or  territories  within  which  these  bodies  are 
situated  and  acting. 

But  their  measures  are  not  examinable  by  this 
court  on  a  writ  of  error.  The/  are  not  a  State, 
and  cannot  pass  statutes  within  the  meaning  of 
the  Judiciary  Act. 

THIS  case  was  brought  up  by  a  writ  of  error, 
issued  under  the  twenty-fifth  section  of 
the  Judicianr  Act,  from  the  Supreme  Court  of 
the  State  of  Michigan. 

It  was  an  ejectment  brought  in  the  Circuit 
Court  for  the  County  of  Wayne,  State  of 
Michigan  (State  court),  by  The  Detroit  Young 
Men's  Society  against  the  plaintiffs  in  error,  to 
recover  lot  No.  66,  in  section  one,  in  the  city 
of  Detroit. 

On  the  trial  of  the  cause,  in  December,  1841, 
the  plaintiffs  below  offered  in  evidence — 
344*]  *1.  An  Act  of  incorporation  by  the 
Legislature  of  the  State  of  Michigan,  passed  on 
the  26th  of  March,  1836,  entitled  ''An  Act  to 
Incorporate  the  members  of  The  Detroit  Young 
Men's  Society."  To  the  admission  of  this  act 
in  evidence  the  defendants  objected,  but  the 
court  overruled  the  objection,  and  allowed  it 
to  be  read  to  the  jury;  whereupon  the  defend- 
ants excepted. 

2.  A  deed,  bearing  date  on  the  1st  of  July, 
1836,  executed  by  Solomon  Sibley,  Judge, 
George  Morell,  and  Ross  Wilkins,  Judge,  pur- 
porting to  convey  lot  No.  56  to  The  Detroit 
Vounff  Men's  Society,  the  plaintiffs  having  first 
proved,  by  the  witnesses  to  the  deed,  that,  on 
or  before  that  day,  the  said  Sibley,  Morell,  and 
Wilkins  were  reputed  to  be,  and  acted  as, 
judges  of  the  Territory  of  Michigan,  appointed 
by  the  authority  of  the  United  States. 

The  Act  of  Congress  under  which  they  acted 
was  that  of  21st  April,  1806,  ch.  43  (2  Statutes 
at  large,  398). 

To  the  admission  of  this  deed  as  evidence, 
the  defendants  objected,  upon  five  grounds. 
But  the  court  overruled  the  objections,  and 
allowed  the  instrument  to  be  read  to  the  jury; 
whereupon  the  defendants  excepted. 

The  defendants  then  offered  in  evidence  the 
following: 

1.  A  deed  from  the  treasurer  of  the  County 
of  Wayne  to  John  Scott,  dated  10th  October, 
1833,  conveying  the  title  for  taxes;  which  deed 
the  court  refused  to  permit  to  be  read  in  evi- 
dence, unless  it  were  first  shown  that  the  title 
had  passed  out  of  the  United  States,  and  that 
the  same  had  been  regularly  assessed  and  re- 
turned; to  which  refusal  of  the  court  the  de- 
fendants excepted. 

2.  A  resolution  of  the  Governor  and  judges  of 
the  Territory  of  Michigan,  dated  on  the  8th  of 
September,  1806,  that  the  basis  of  the  town 
should  be  an  eoui lateral  triangle,  having  every 
angle  bisected  by  a  perpendicular  line  on  the 
opposite  side,  and  then  proved,  by  a  mathemat- 
ics calculation,  that  lot  No.  66  was  the  same  as 

tAmt  wbicb  wbb  known  as  lot  No.  52  prior  to 
£7ib  April,  1807;  mnd  then  offered  *  resolution 


of  the  governor  and  judges,  dated  on  18th 
March,  1807,  conveying  said  lot  Na  62  to 
Elijah  Brush. 

To  all  which  evidence  the  plaintiff  objected, 
and  the  court  sustained  the  objection;  where- 
upon the  defendants  excepted. 

The  defendants  then  offered  a  witness,  to 
prove  that  he  had  applied  to  the  governor  and 
judges  for  information  as  to  what  lots  were 
taxable,  and  that  they  had  informed  him  that 
the  lot  in  question  was  taxable  in  1828;  to  the 
admission  of  which  evidence  the  plaintiff  ob- 
jected, and  the  court  sustained  the  objection; 
whereupon  the  defendants  excepted. 

The  defendants  further  offered  parol  evi- 
dence relative  to  the  conduct  and  declarations 
of  the  governor  and  judges,  to  which  the  plain- 
tiff objected,  and  the  court  sustained  the  objec- 
tion; whereupon  the  defendants  excepted. 

And  on  the  trial  of  said  issue,  it  further  ap- 
peared in  evidence,  *from  the  records  [*S45 
of  the  Secretary  of  State,  that  a  Legislature  of 
the  State  of  Michigan,  duly  elected  and  re- 
turned, was  organized  and  duly  qualified,  un- 
der the  constitution  of  said  State,  on  the  third 
day  of  November,  A.  D.  1835,  and  that 
Stevens  T.  Mason,  having  been  duly  elected 
and  returned,  was  on  the  same  day  duly  quali- 
fied, and  took  upon  himself  the  execution  of 
the  oflice  of  governor  under  the  constitution  of 
the  said  State  of  Michigan;  that  the  aforesaid 
Act,  entitled  "An  Act  to  incorporate  the  mem- 
bers, of  The  Detroit  Young  Men's  Society,"  was 
approved  by  the  said  Stevens  T.  Biason  on  the 
26th  of  March,  in  the  year  1836,  and  who  was 
at  that  time  governor,  acting  under  the  consti- 
tution of  the  State  of  Michigan;  that  John  S. 
Homer  was  Secretary  of  the  late  Territory  of 
Michigan,  and  in  the  month  of  July,  1835, 
acted  as  governor  of  said  territory;  that  he 
was  the  last  person  who  exercised  the  functions 
of  territorial  governor  of  the  Territory  of 
Michigan;  that  the  last  official  act  of  said 
Homer,  as  governor  of  the  Territorv  of  Michi- 
gan, in  the  office  of  the  Secretary  of  State,  is  a 
proclamation,  dated  in  the  month  of  July,  in 
the  year  1835,  but  by  reputation  it  appeared 
that  the  said  Homer  purported  to  act  as  terri- 
torial governor  of  Michigan  until  sometime  in 
the  year  1836.  It  further  appeared,  by  the 
records  produced  by  the  late  clerk  of  the  lata 
Supreme  Court  of  the  Territory  of  Michigan, 
that  a  session  of  said  court  purported  to  have 
been  holden  by  George  Morell  and  Ross  Wil- 
kins, as  territorial  judges,  in  the  month  of 
June,  1836,  and  adjourned  the  30th  of  said 
month.  And  it  further  appeared,  on  the  trial 
of  said  issue,  that  Solomon  Sibley,  George 
Morell,  and  Ross  Wilkins  purported  to  act  as 
judffes  of  the  Territory  of  Michigan  on  the  1st 
of  July,  in  the  year  18S6.  And  on  the  trial  of 
said  issue  the  defendants  offered  a  witness,  who 
was  present  at  the  time,  to  prove  to  the  jury 
tliat  Solomon  Sibley  and  Ross  Wilkins,  acting 
as  judges  of  the  Territory  of  Michigan,  held  a 
session  of  the  Supreme  Court  of  bM  territory 
on  the  first  Monday  of  January,  in  the  year 
1837,  and  of  which  the  clerk  of  said  Supreme 
Court  made  no  record;  to  the  admission  of 
which  the  plaintiff,  by  his  attorney,  objected, 
and  the  court  sustained  the  objection,  and  re- 
jected said  evidence,  and  the  defendants,  1^ 
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And  the  testimonj  on  both  sides  being  closed 
and  commented  upon,  and  the  said  court  being 
about  to  charge  the  said  jury,  and  to  commit  to 
them  the  said  cause,  the  said  defendants,  by 
their  attorney,  moved  the  said  court,  and  re- 
quested them  to  charge  the  said  jury,  in  the 
words  or  effect  following,  to  wit: 

First.  That  the  act  herein  before  mentioned, 
entitled,  "An  Act  to  incorporate  the  members 
uf  The  Detroit  Youn|;  Men  s  Society,"  was  not 
of  force,  or  in  any  wise  suihcient  in  the  law  to 
create  and  constitute  of  the  lessors  of  the 
plaintiff  a  corporation  or  body  politic,  in  the 
law,  capable  to  take  or  hold  said  lot  or  prem- 
ises, nor  the  title  thereof,  nor  to  exercise  any 
S46*]  corporate  rights  or  powers  in  virtue  *or 
under  color  of  said  act,  unless  the  jury  should 
find  that  the  State  government  of  the  State  of 
Michigan  was,  at  the  time  of  the  passing  and 
approval  of  said  act,  established,  and  in  full 
and  legal  force  and  operation. 

Second.  That  from  and  after  the  establish- 
ment and  coming  into  force  and  operation  of 
said  State  government,  and  of  the  Legislature 
thereof,  the  territorial  government  established 
by  the  United  States,  and  previously  in  full 
force  in  and  over  the  Territory  of  Michigan, 
ceased,  and  in  law  and  in  fact  became  abro- 
gated, superseded,  and  annulled. 

Third.  That  from  and  after  the  coming  into 
effect  and  operation  of  said  btate  government, 
the  powers,  duties,  and  office  of  judges  of  said 
territory  ceased,  and  became  in  like  manner 
abrogated  and  abolished,  and  by  consequence 
the  said  Solomon  Sibley,  George  Morell,  and 
Roas  Wilkins,  as  said  supposed  judges  of  said 
territory,  were  no  longer,  after  the  said  estab- 
liahment  and  coming  into  operation  of  said 
^vernment,  competent  in  the  law,  as  such 
judges  of  the  Territory  of  Michigan,  by  said 
supposed  deed  by  them  executed,  to  convey 
any  right  or  title  in,  to,  or  of  the  said  lot  No. 
56,  or  the  premises  in  question  to  the  said  les- 
sors of  the  plaintiff,  nor  to  perform  any  other 
of  the  functions,  nor  exercise  the  powers,  pre- 
viously conferred  by  any  act  or  acts  of  Con- 
gress upon  the  territorial  judges  of  said  Terri- 
tory of  Michigan. 

Fourth.  But  if  the  said  jury  should  find  that 
the  said  Solomon  Sibley,  George  Morell,  and 
Ross  Wilkins  were,  on  the  said  first  day  of  July, 
in  the  year  1836,  severally  in  the  legal  exercise 
of  the  ofike  of  judge  of  said  Territory  of  Mich- 
igan, duly  appointed  by  the  United  States,  and 
holding    oflice    under   such    appointment,    and 
that  they  severally  signed  ana  sealed  said  paper, 
writing,  or  deed,  in  the  execution  of  their  said 
offices,  according  to  the  Act  of  Congress  en- 
titled, "An  Act  to  provide  for  the  adjustment 
of  titles  to  land  in  the  town  of  Detroit  and  Ter- 
ritory of  Michigan,  and  for  other  purposes," 
approved  April  21st,  A.  D.  1806,  then  that  by 
consequence  it  followed  and  resulted  that  the 
laid  Act,  entitled,  "An  Act  to  incorporate  the 
members  of  The  Detroit  Young  Men's  Society," 
wss  without  authority,  and  in  contemplation  of 
law  did  not  create  nor  constitute  the  lessors  of 
the  pUintiff  on  the  26th  day  of  March,  A.  D. 
1836,  nor  on  any  other  day,  a  corporation  or 
body  politic,  and  corporation  competent  to  pur- 
ehise,  acquire,  or  hold  the  lot  in  question,  or 
IDV  real  estate  whatever,  .  naw   ut;cu  «u 
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ment  cannot  co-exist  in  any  of  their  respective 
departments;  that  if  the  lessors  of  the  plaintiff 
were  well  incorporated,  and  competent,  in  vir- 
tue of  said  act  of  incorporation  of  the  Legisla- 
ture of  the  State  of  Michigan,  to  take  and  hold 
the  lot  or  premises  in  question,  then  the  terri- 
torial government  of  the  Territory  of  Michigan 
was,  at  the  date  of  said  paper,  writing,  or  deed, 
under  which  the  lessors  of  the  plaintiff  claim 
title,  'abrogated  and  at  an  end,  and  the  [*347 
governor  and  judges  of  said  territory  had  no 
legal  existence,  and  said  deed  is  therefore  void, 
and  can  convey  no  title  in  any  event;  there- 
fore the  plaintiff  ciinnot  recover. 

Sixth.  That  the  paper,  writing,  or  deed  un- 
der which  the  lessors  of  the  plaintiff  make  title 
to  the  lot  or  premises  in  question,  being  a  deed 
of  bargain  and  sale,  and  not  a  donation,  is  void, 
and  can  in  no  manner  be  the  foundation  of  any 
title,  not  being  executed  by  the  Governor  of 
the  Territory  of  Michigan,  as  required  by  the 
act  of  Congress,  in  virtue  of  which  it  purports 
to  have  been  made  and  executed;  and  therefore 
the  plaintiff  cannot  recover.  All  which  charges 
the  court  refused  to  give  to  the  said  jury,  and 
to  which  refusal  the  defendants,  by  their  attor- 
ney, then  duly  excepted;  and,  on  the  contrary, 
the  court  charged  the  jury  that  the  lessors  of 
the  plaintiff  were  well  incorporated  by  the  Leg- 
islature of  the  State  of  Michigan,  and  by  a  body 
competent  so  to  do,  and  that  the  aforesaid 
deed,  under  which  the  lessor  of  the  plaintiff 
makes  title,  was  well  executed  in  the  law,  and 
by  those  competent  in  the  law  to  convey  title 
to  the  lot  or  premises  in  question ;  and  that,  on 
the  1st  day  of  July,  1836,  there  was  a  governor 
and  judges  of  the  Territory  of  Michigan,  com- 
petent to  convey  title  to  the  premises  in  ques- 
tion, under  the  act  of  Congress  referred  to  in 
said  paper,  writing,  or  deed;  and  that,  under 
said  act  of  Congress,  the  said  paper,  writing, 
or  deed  was  well  and  sufficiently  execute 
without  being  executed  by  the  Governor  of  the 
Territory  of  Michigan,  or  being  acknowledged 
or  proved,  as  required  by  the  law  of  the  time 
when  the  same  was  made,  in  relation  to  all  the 
conveyances  affecting  real  estate;  to  which 
charges  of  the  court  the  defendants  excepted. 

The  Supreme  Court  of  Michigan,  in  March, 
1843,  affirmed  the  judgment  of  the  court  below, 
1  Dougl.  Mich.  R.  110,  and  the  cause  was 
brought  before  this  court  by  a  writ  of  error,  is- 
sued under  the  twenty-fifth  section  of  the  Ju- 
diciary Act. 

It  was  argued  by  Mr.  Woodbridge  for  the 

Slaintiffs  in  error,  and  by  Mr.  Howard  and  Mr. 
[and  (in  a  printed  argument)  for  the  defend- 
ants in  error. 

Mr.  Woodbridge,  for  the  plaintiffs  in  error, 
enumerated  the  following  causes  of  error  in  the 
decision  of  the  court  below,  viz.: 

That  the  evidence  tendered  and  offered  to  be 
introduced  at  the  trial  of  said  cause  by  the  said 
plaintiffs  in  error,  in  support  of  the  right  and 
title  specially  set  up  ana  claimed  by  them,  un- 
der the  act  of  Congress  in  said  record  men- 
tioned, as  by  the  said  record  appears,  was  re- 
jected, and  not  permitted  to  be  read  and  heard 
on  the  trial  of  said  cause;  whereas,  by  the  law 
of  the  land  and  a  just  construction  of  said  act 
of  Congress,  the  same,  or  some  of  it,  oueht  to 
have  been  admitted  and  to^n^^  m  «s\^«d»^ 
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848*]  *Tbat  the  matten  and  things  which 
the  said  plaintiffs  in  error  moved  and  prayed 
the  court  to  give  in  charge  to  the  jurj,  as  the 
same  in  said  record  are  stated  and  set  forth, 
were  not  so  given  in  charge  to  said  Jonr; 
whereas  the  same,  or  some  part  thereof,  ought 
to  have  been  so  by  the  court  given  in  charge, 
and  the  Jurors  who  tried  the  said  cause  so 
therein  instructed. 

That  the  matters  and  things  given  in  charge 
to  the  said  jurors  at  the  trial  of  said  cause,  and 
as  the  same  in  said  record  appear,  ought  not, 
according  to  the  law  of  the  land,  to  have  been 
so  given  in  charge,  nor  the  said  Jurors  to  have 
been  so  instructed. 

That,  on  the  face  of  uie  record  and  proceed- 
ings aforesaid,  it  appears  that  the  certain  legis- 
laUve  act  in  said  record  mentioned,  the  validity 
whereof  was  drawn  in  question  in  said  cause 
on  the  ground  of  its  repugnancy  to  the  Consti- 
tution and  laws  of  the  United  States,  was  de- 
cided and  pronounced  to  be  valid;  whereas,  by 
the  laws  of  the  land,  ^e  decision  in  the  orem- 
ises  ought  to  have  bean  against  the  validity 
thereof. 

This  is  an  action  of  ejectment  brought  by 
defendants  in  error,  in  the  Circuit  Court  for  the 
circuit  of  Wayne  county,  in  the  State  of  Mich- 
igan, against  the  plaintiffs  in  error,  for  a  lot  of 
ground  in  the  city  of  Detroit.  Exceptions  be- 
ing taken  during  the  trial  to  sundry  decisions 
of  the  court,  the  cause  was  remov^  on  error 
to  the  Supreme  Court,  the  highest  judicial  tri- 
bunal of  the  State.  The  several  points  made 
were  there  decided  against  the  plaintiffs  in  er- 
ror, and  the  judgment  below  (in  favor  of  de- 
fendimts  in  error)  affirmed.  That  judgment  of 
affirmance  and  the  whole  record  is  brought  by 
error  to  this  court. 

The  first  testimony  sought  to  be  introduced 
by  defendants  in  error  (plaintiffs  below)  was  a 
private  act,  appearing  to  have  been  passed  by 
the  Legislature  of  the  State  of  Michigan,  on 
the  26th  day  of  March,  1830.  It  purports  to 
incorporate  the  defendants  in  error  bv  the 
name  of  *'The  Detroit  Young  Men's  Society;" 
to  vest  them  with  the  capacity  to  acquire  and 
hold  real  estate,  to  sue  and  be  sued,  etc.  The 
introduction  of  this  private  act  was  resisted,  on 
the  ground  that  tlus  pseudo  Legislature  had  no 
legal  existence  at  the  time  of  passing  the  act. 
That  at  that  period,  and  both  before  and  after, 
the  territorial  government  established  by  the 
United  States  was  in  full  and  legal  force 
throughout  the  District  of  Michigan,  and  that 
Michigan  did  not  become  *  "State"  until  the 
2/th  of  January,  1837,  some  ten  months  after 
the  date  of  the  act  objected  to;  and  conse- 
quently that  the  act  was  repugnant  to  the  sov- 
ereignty, Constitution,  and  laws  of  the  United 
States,  and,  as  such,  of  no  force  and  null. 

The  act  was  permitted  to  be  introduced  and 
read,  and  was  decided  by  the  State  courts  to 
be  a  good  and  valid  act  to  incorporate  the  de- 
fendants. To  that  decision  due  exception  was 
taken. 

Having  thus,  by  the  decision  of  the  court,  es- 
849*]  tablished  their  title  *to  sue,  the  defend- 
ants in  error  next  offered  in  evidence  the  paper 
J  purporting  to  be  a  deed  from  the  territorial 
udgea,  appointed  by  the  President  and  Senate 
of  the  United  StateB,  which  iB  set  out  in  the 
record    Its  mdnuBBion  wu  objected  to,  on  the 


ground,  that,  upon  a  Just  construction  of  the 
Act  of  Congress  of  April  21,  1806  (which  con- 
stitutes the  territorial  governor  and  judges  ex 
officio  commissioners  or  trustees,  with  power, 
in  the  manner  and  for  the  purposes  it  indicates, 
to  convey  the  title  of  the  United  States  to  those 
lots,  and  also  to  ten  thousand  acres  of  land  ad- 
jacent to  the  dty  of  Detroit),  the  joint  concur- 
rence of  the  governor  of  the  territorr  in  the  ax- 
ecution  of  the  deed  was  indispensable. 

Its  admission  was  also  objected  to,  on  the 
ground  that  the  lot  in  question  was  not  a  part 
of  the  ten  thousand  acres  mentioned  in  the  act 
of  Congress,  which,  alone,  the  trustees  were  au- 
thorised to  sell  for  money;  but  a  lot  within  the 
limits  of  the  town,  with  respect  to  which  the 
trustees  could  dispose  of  it  only  by  a  deed  of 
confirmation  to  a  previous  proprietor,  or  by 
way  of  donation  to  some  citizen  of  the  United 
States  who  had  been  resident  in  the  old  town  at 
the  time  of  the  fire,  and  who  had  suffered  by 
the  confiagration.  There  could  be  no  pretense 
that  defendants  in  error  came  within  that  de- 
scription of  persons. 

It  was  objected,  also,  that  the  instrument 
sought  to  be  introduced  as  a  deed  was  not  exe- 
cute nor  authenticated  according  to  the  pro- 
visions of  the  ordinance  of  1787,  nor  aocoroing 
to  the  general  law  of  the  territory.  But  more 
especially  it  was  objected,  that  it  appears  upon 
the  face  of  it  to  have  been  executed  by  the 
United  States  judges  of  the  territory  on  the 
first  day  of  July,  1836,  many  months  after  the 
State  government  was,  by  the  same  State 
judges,  decided  to  have  come  into  full  opera- 
tion; and  some  four  months  after  the  defend- 
ants in  error  had  caused  themselves  to  be  in- 
corporated by  a  body  which  assumed  to  be  the 
Legislature  of  a  sovereign  State.  Assuming 
that  the  court  would  adhere  to  its  own  decision, 
and  that,  according  to  that  decision,  the  State 
government  had  b^me  fully  and  constitution- 
ally established  on  a  day  prior  to  the  incorpora- 
tion of  defendants  in  error,  it  was  insisted  that 
the  territorial  government  must  eo  instanti 
have  become  abrogated;  that  the  two  govern- 
ments could  not  exist  together;  that  if  the 
State  government  had  become  established,  the 
office  of  territorial  judge,  as  a  consequence, 
must  have  ceased;  that  whensoever  their  office 
ceased,  their  power  as  ex  officio  commissionefs 
or  trustees  ceased  also  with  it;  and  that  <H>nse- 
quently  their  deed  was  void,  as  being  no  «unger 
authorized  by  the  law.  These  objections  were 
all  overruled.  The  document  was  received  fn 
evidence  as  a  valid  instrument  to  convey  the 
land,  and  the  decisions  of  the  court  severally 
excepted  to. 

The  defendants  in  error  having  here  reatod 
their  case,  the  plaintiffs  in  error,  whose  peaoe- 
able  possession  of  the  premises  had  been  suffi- 
ciently ^established,  then  undertook  to  [*S50 
prove  that  the  same  lot  had  been  confirmed 
and  conveyed  by  the  governor  and  Judges  of 
the  territory,  in  1807,  to  "Tod  &  McGilT,"  in- 
habitants, merchants,  and  proprietors  of  lots  in 
the  old  town  of  Detroit  before  its  destruction 
by  fire.  That,  having  thus  become  the  prop- 
erty of  individual  proprietors,  it  became  sub- 
ject to  be  assessed  and  taxed,  and,  the  tax  re- 
maining unpaid,  to  be  sold  for  the  payment  of 
it.  That  it  'was  eo  taxed,  and  accoraing  to  the 
i  law  qI  iVie  \and  cA«t«\  %X>  ^^^dS^  vaKd\^{^\  «^ 
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that  plaintiffs  in  error  became  the  purchasers, 
and  received  a  deed  for  it  executed  by  the  offi- 
cer to  that  end  appMointed  by  the  law. 

In  order  to  estaolish  the  important  fact,  that 
the  title  of  the  lot  had  passed  out  of  the  United 
States,  plaintiffs  in  error  offered  and  moved  to 
introduce  the  journals  and  records  of  the  gov- 
ernor and  judges  as  a  board  of  commissioners 
or  trustees  (under  the  Act  of  21st  April,  1806). 
Which  journals  and  records  purported  to  show 
that  the  "claims  of  Tod  &  McGill"  had  been 
duly  "adjusted,"  and  the  lot  in  question  (with 
others)  confirmed  to  them  as  proprietors  of  lots 
in  'Hhe  old  town."  And,  also,  plaintiffs  moved 
and  tendered  to  introduce  proof  of  the  declara- 
tions of  the  board  (the  governor  and  judges), 
formally  and  officislly  made  in  1828,  in  an- 
swer to  the  official  application  of  the  asses- 
sor of  taxes  for  that  year  (made  with  the 
view  of  obtaining  that  information  which  was 
necessary  to  enable  him  to  perform  his  duty  as 
assessor);  that  the  lot  in  question  had  been 
conveyed  by  them,  had  become  individual  prop- 
erty, and  was  therefore  liable  to  taxation. 
Plaintiffs  in  error  also  moved  and  tendered  to 
introduce  the  deed  from  the  officer  appointed 
by  the  law  to  conduct  the  sales  of  lands  for  un- 
paid taxes;  the  territorial  law  providing  that 
the  deed  itself  should  be  evidence  of  the  reg- 
ularity of  the  assessment  and  sale  (Laws  of 
Michigan,  1827,  p.  378).  All  the  above  men- 
tioned evidence  as  from  time  to  time  during 
the  trial  it  was  offered,  was  objected  to  by  the 
defendants  in  error,  overruled  by  the  court, 
and  those  several  decisions  excepted  to.  Plain- 
tiffs in  error  then  moved  the  court  to  instruct 
the  jury  on  the  law  as  is  set  out  in  the  record, 
whi&  motion  was  in  like  manner  overruled; 
and  the  court  then  proceeded  to  instruct  the 
fnrj  to  the  effect  stated  in  the  record,  to  which 
decisions  and  charge  plaintiffs  in  error  excepted; 
and  upon  these  exceptions,  and  in  this  aspect, 
the  case  comes  before  this  court  for  revision 
and  judgment. 

Before   commentinff   more    specifically    upon 
the  points  made  in  this  case,  it  may  be  proper 
to  advert  briefly  to  the  history   and  general 
diaracter  of  the  land  titles  at  Detroit,  as  they 
existed  prior  to  the  passing  of  the  Act  of  1806. 
It  was  about  the  year  1720,  that  the  French 
constructed     a     permanent     fortification     at 
Detroit.    It  wss  made  to  constitute  one  of  a 
line  of  military  posts  extending  from  Quebec, 
through  the  country  of  the  lakes,  to  New  Or- 
leans.    The    oopulation    had    already    become 
S51*]  ^considerable,  but  no  grants  of  land  had 
yet  been  issued  there.    After  it  became  a  gar- 
rison town,  other  considerations  prevented  the 
issue  of  such  grants.     The  general  policy  of 
the  government  was  to  retain  the  proprietary 
title  to  lands  in  the  immediate  vicinity  of  their 
forts.     It   was   customary,   however,    for   the 
eommanding  officers  of  the  garrison  to  grant 
rossessorr  rights  to  occupants  of  houses  and 
lots;  subject  always,  in  any  pressing  exigency, 
to  be  revoked.    These  permits  ultimately  came 
to  be  considered  as  substitutes,  practically  as 
equivalents,    for    actual    grants.      They    were 
bought  and  sold,  and  passed  by  descent.    And 
the  instances  were  rare,  if  any  such  ever  oc- 
asrred,  In  which  the  occupants  were  disturbed 
ii  tbdr  possessions. 
Bueh  wma  tbe  tenure  bv  which  lots,  houses. 


and  stores  were  holden  in  Detroit,  when  the 
sovereignty  of  the  country  passed  successively 
from  the  French  to  the  British  government, 
and  from  that  to  the  United  States;  and  it  con- 
tinued unchanged  until  the  Act  of  April,  1806; 
upon  which  act  both  the  parties  rest  their  re- 
spective claims  of  title. 

From  the  time  General  Wayne  (in  1796)  re- 
ceived possession  of  the  military  post  at  De- 
troit, Michigan  became  a  component  part  of 
the  old  Northwest  Territorv.  When  that  ter- 
ritory was  divided  in  1800,  it  was  made  to  con- 
stitute a  part  of  the  western  division,  or  In- 
diana Territory.  2  Stat,  at  Large,  58.  And 
in  January,  1805,  it  was  erected  into  a  separate 
territory,  and  its  seat  of  government  estab- 
lished at  Detroit.  2  Stat,  at  Large,  300.  A 
few  days  before  the  new  government  provided 
by  Congress  for  the  territory  was  to  go  Into 
operation,  the  town  was  totally  destroyed  by 
fire.  This  event,  together  with  the  peculiar  and 
unsettled  condition  of  its  land  titles,  led  to  the 
enactment  of  the  Act  alluded  to,  of  April  21, 
1806,  ch.  43.    2  Stat,  at  Large,  398. 

Reversing  the  order  in  which  the  decisions 
objected  to  were  made  in  the  State  court,  it  is 
proposed,  first,  to  consider  the  titles  of  the 
plaintiffs  in  error  to  the  lot  in  question,  and 
the  correctness  of  the  decision  by  which  our 
proof  was  excluded.  2d.  The  validity  of  the 
deed  read  in  evidence  by  defendants  in  error, 
in  support  of  their  claim  of  title,  and  the  cor- 
rectntfls  of  the  decision  by  which  it  was  admit- 
ted as  evidence.  And,  3d.  The  validity  of  that 
legislative  act,  in  virtue  of  which  the  defend- 
ants in  error  claim  to  have  been  incorporated, 
rendered  competent  to  sue,  and  to  acquire  and 
hold  real  estate  in  their  corporate  cspacity. 

The  character  of  the  title  of  plaintiffs  in  er- 
ror has  already  been  alluded  to.  It  is  "set  up" 
under  the  Act  of  Ongress  of  1806.  2  Stat,  at 
Large,  398.  The  decision  of  the  State  court 
in  effect,  is  against  it. 

Having  shown  the  identity  of  the  lot,  the 
plaintiffs  in  error  tendered  in  evidence  their 
deed  for  the  premises,  executed  by  the  officer 
appointed  by  the  law,  and  in  respect  to  which 
the  territorial  'statute  provides,  that  [*S5S 
the  deed  itself  shall  not  only  be  evidence  of  the 
sale,  but  of  the  regularity  of  the  proceedings 
which  terminated  in  that  sale.  Terr.  L.  of  1827, 
p.  378.  This  testimony  was  rejected  until  plain- 
tiffs in  error  should  first  have  shown,  by  com- 
petent evidence,  that  the  title  had  passed  out 
of  the  United  States.  Plaintiffs  in  error  then 
offered  in  evidence  the  journals  and  records  of 
the  board  (the  governor  and  jud^s),  for  the 
purpose  of  proving  the  confirmation  and  con- 
veyance of  the  premises  to  'Tod  &  McGill," 
according  to  the  provisions  of  the  first  section 
of  the  Act  of  the  21st  April,  1806. 

They  further  tendered  to  prove,  by  the  oral 
testimony  of  the  assessor  by  whom  the  tax  (in 
1828)  was  assessed,  for  the  nonpayment  of 
which  the  lot  was  sold,  that,  in  his  character 
of  assessor,  he  had  applied  himself  to  the  cov- 
ernor  and  judges  for  a  designation  of  the  lots 
they  had  conveyed,  for  the  purpose  of  enabling 
him  to  execute  his  sworn  duties;  tlwt  the 
board,  without  qualification,  declared  to  him 
that  the  lot  in  question,  among  others,  had  been 
by  them  so  conveyed,  and  that  tVi^  l(^t  '^aa  %ft.- 
cordingly  asseaaed  lor  ixxaWoia. 
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The  whole  of  this  testimony,  being  objected 
to  by  the  defendants  in  error,  was  rejected  and 
excluded  by  the  court.  The  State  court  prob- 
ably considered  that  the  deed  to  ''Tod  &  Mc- 
GilT*  was  of  a  higher  grade  of  testimony; 
and,  it  is  presumed,  rested  their  decision  upon 
that  cardinal  maxim,  that  "the  best  evidence 
must  be  mven  of  which  the  nature  of  the  thing 
ii    capable." 

But  it  is  the  reason  of  the  rule  which  consti- 
tutes the  rule.  And  I  have  seen  that  reason 
nowhere  better  stated  than  by  this  court  in  the 
case  of  Tayloe  v.  Riggs,  1  Pet.  506.  After 
stating  the  rule  as  above,  the  court  proceeds  to 
say,  *That  is,  no  evidence  shall  be  received 
which  presupposes  greater  evidence  behind  in 
the  party's  possession  or  power.  The  with- 
holding of  that  better  evidence  raises  a  pre- 
sumption that,  if  produced,  it  might  not  oper- 
ate in  his  favor.  For  this  reason,  a  party  who 
is  in  possession  of  an  original  paper,  or  who 
has  it  in  his  power,  is  not  permitted  to  give  a 
eopy  in  evidence,  or  to  prove  its  contents."  1 
Pet.  596. 

In  England  all  title  deeds,  upon  alienation, 
pass  into  the  hands  of  the  purcnaser.  This  is 
the  long  established,  and,  it  is  believed,  the 
universal  custom,  especially  in  the  non-register- 
ins  counties.  Upon  descent  they  go  also  to  the 
heir,  who  may  coerce  their  delivery  if  with- 
holden.  The  law  presumes,  therefore,  in  Eng- 
land, that  all  title  deeds  are  in  the  hands  of 
the  proprietor;  and  if  a  question  occur  as  to 
their  contents,  he,  being  a  party,  must  produce 
them,  unless  he  show  that  they  are  no  longer 
in  his  possession  or  power.  In  such  a  case  the 
rule  is  legitimately  applied.  But  it  will  be  per- 
ceived, t^t  the  reason  of  that  rule  does  not  ap- 
ply to  this  case.  There  ma^  be  something  like 
privity  of  estate,  but  there  is  no  privity  of  con- 
tract, between  plaintiffs  in  error  and  "Tod  & 
McGill."  Their  estate  may  be  our  estate,  but 
858*]  it  passed  from  them,  *in  invitum,  by 
mere  operation  of  law ;  and  the  law  cannot  pre- 
sume tnat  those  gentlemen  should  voluntarily 
have  given  to  us  their  title  deeds.  The  deed, 
then,  not  being  presumed  to  be  in  our  posses- 
sion nor  power,  we  will  be  permitted  by  the 
rules,  as  well  as  by  the  philosophy  of  the  law, 
to  produce  secondary  evidence  of  the  fact, 
which  the  deeds  would  verify.  Thus,  in  a  suit 
by  a  widow  for  her  dower,  it  was  holden  by 
Kent  that  she  need  not  produce  the  title  deeds, 
for  the  law  presumes  it  not  to  be  in  her  power. 
Bancroft  v.  White,  1  Gaines'  Rep.  190.  Nor 
in  such  a  case  is  it  necessary  for  her  to  coerce 
their  production.  5  Gowen,  290;  Adams  on 
Ejectment,  68,  note. 

But  it  is  not  admitted  that  the  journals  and 
records  of  the  governor  and  judges,  in  refer- 
ence to  the  public  trust  confided  to  them  by  the 
Act  of  1806,  ch.  43,  can  be  justly  deemed  as 
secondary  evidence  of  their  public  acts.  On 
the  contrary,  it  is  respectfully  insisted,  that 
they  should  be  deemed  primary,  and  of  the 
highest  grade  of  evidence  as  to  those  acts. 

Thus,  the  original  book  of  acts  of  a  surro- 
gate, containing  an  order  or  "fiat"  for  admin- 
istration to  be  granted,  is  evidence  of  the  istiue 
of  letters  of  administration.  8  East,  188;  13 
Eas^  234-237;  so  in  a  note,  Day's  edition, 
238. 

Bookt  of  the  gteward,  containing  brief  min- 


utes of  a  surrender  and  admittance  (of  copy- 
hold estate)  are  evidence  to  prove  transfer, 
without  producing  original  conveyance,  etc. 
16  East,  208. 

But  a  far  more  authoritative  exposition  of 
the  law  on  this  point  is  to  be  found  in  5  Wheat. 
424;  4  Gond.  R.  714.  The  Bardstown  trustees 
were  appointed  to  lay  out  a  town,  dispose  of 
lots,  etc.  The  journals  of  their  proceedings 
were  offered  in  evidence.  The  court  says, 
*'The  trustees  were  established  by  the  Legis- 
lature for  public  purposes.  The  books  of  such 
a  body  are  the  best  evidence  of  their  acts,  and 
ought  to  be  admitted  whenever  those  acts  are 
to  be  proved."  So  in  4  Pet.  342;  16  Pet.  65, 
66.  This  doctrine  seems  abundantly  sustained 
by  other  authorities.  3  Dane,  510;  Swift  on 
Ev.  23;  Esp.  423;  BulL  N.  P.  240;  4  Burr. 
2057. 

And  even  as  between  individuals,  where 
there  is  no  public  trust,  nor  ofRcial  oath,  proof 
of  an  agreement  to  convey,  united  with  long 
possession,  will  authorize  a  jury  to  presume  a 
conveyance.    7  Johns.  5. 

And  in  this  connection  it  may  be  proper  to 
remark,  that  all  that  it  was  incumbent  upon 
plaintiffs  in  error  to  establish  was  the  abstract 
fact  that  the  title  to  the  lot  had  passed  out  of 
the  United  States;  it  is  immaterial  to  whom; 
and  no  question  could  be  made  as  to  the  terms 
of  the  deed.  By  passing  out  of  the  United 
States  it  became  pnvate  property,  and  as  such 
subject  to  tax,  and  to  sale  if  the  tax  was  not 
paid. 

Our  whole  testimony  was  excluded  by  the 
State  court;  and  that  decision,  we  insist,  is 
equivalent  to  a  decision  against  the  title  we  set 
*up  under  the  act  of  Gongress;  for  it  [*S54 
admits  the  truth  not  only  of  what  prima  facie 
appears  on  the  proofs  like  a  demurrer  to  evi- 
dence, but  also  of  all  that  the  jury  might  justly 
infer  from  them.  Oonsequently  it  is  insisted, 
that  the  question  upon  this  point  is  brought 
clearly  within  the  scope  of  the  25th  section  of 
the  Judiciary  Act,  and  therefore  within  the 
jurisdiction  of  this  court  upon  error. 

2d  point.  The  defendants  in  error  were 
plaintiffs  in  ejectment  in  the  State  court.  Did 
they,  by  legal  evidence,  show  their  right  to 
possession?  It  is  insisted  that  they  did  not; 
that  the  deed  introduced  by  them  was  not 
sanctioned  by  the  act  of  Gongress^  under  color 
of  which  it  was  obtained;  that  the  aet  of  Gon- 
gress was  misconstrued,  and  the  deed  iteelf  a 
nullity;  and  that  any  gross  misconstruction  of 
the  land  laws  of  the  United  States  it  is  compe- 
tent for  this  court  upon  error  to  correct.  It 
has  been  deemed  very  necessary  that  a  uniform 
construction  should  be  put  upon  the  revenue 
laws.  It  can  hardly  be  deemed  less  important, 
that  the  same  uniformity  should  prevail  in  re- 
gard to  your  system  of  land  laws.  Nothins, 
perhaps,  more  nearly  affects  the  peace,  happi- 
ness, and  prosperity  of  any  country,  than  that 
its  land  titles  should  be  placed  upon  a  footing 
of  permanency,  certainty,  and  simplicity. 
There  is  a  strong  moral  obligation  resting  upon 
Gongress,  and  upon  those  who  administer  the 
land  laws,  that  they  should  cause  to  be  pro- 
served  the  permanency  and  the  certainty  of  a 
system  which  forms  the  basis  of  the  titles  of 
the  millions  of  people  whose  rights  to  their 
^  own  donueW  teat  >xpQiii  \\i<^  acX^cm.  q\  VXa]^  ^^- 
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emment.  Besides,  the  public  domain,  too, 
constitutes  one  of  the  sources  of  the  revenue  of 
the  nation,  and  its  uniform  construction  should 
not  be  less  rigorously  enforced.  I  have  not 
been  able  to  discover  that  the  decision  in 
Matthews  v.  Zane,  4  Cranch,  382,  has  been  over- 
ruled or  shaken.  In  that  case  the  court  say, 
^  Tis  supposed  that  its  object  (i.  e.,  of  the  Ju- 
diciary Act)  it  to  give  a  uniform  construction 
to  all  the  acts  of  CongreM**  etc. 

What  it  said  in  Buel  v.  Van  Ness,  8  Wheat. 
319,  strongly  corroborates  the  doctrine  ad- 
vanced in  Matthews  v.  Zane;  and  the  principle 
which  forms  the  basis  of  the  decision  in 
Durousseau  v.  The  United  States,  seems  fully 
to  justify  and  amply  to  establish  it.  6  Cranch, 
318. 

In  Willcox  V.  Jackson,  13  Pet.  516,  517,  etc., 
Beaubien's  case,  the  defendant  in  error,  being 
plaintiff  in  the  State  court,  had  set  up  a  title 
under  the  acts  of  Congress,  and  the  decision 
was  in  favor  of  that  title;  the  law  of  the  court 
authorizing  the  admission  as  prima  facie  evi- 
dence of  the  final  certificate  of  purchase.  The 
court  says,  that  this  rule  of  evidence,  rightly 
construed,  is  not  repugnant  to  the  laws  of  the 
United  States;  but  that  the  decision  of  the 
State  court  was  founded  in  a  manifest  miscon- 
struction of  the  land  laws.  This  court  then  sus- 
tained its  jurisdiction  upon  error;  and,  although 
the  defendant  set  up  no  title  in  himself,  pro- 
S55*]  ceeded  to  ^correct  the  misconstruction 
of  the  State  court,  and  reversed  its  judgment. 
If  this  case  do  not,  in  direct  terms,  re-affirm 
the  doctrine  of  Matthews  v.  Zane,  it  at  least 
strongly  illustrates  its  correctness  and  wisdom. 
But  in  the  case  before  the  court,  both  parties 
claim  title  under  the  same  act;  the  decision 
must  necessarily  be  in  favor  of  the  one,  and 
against  the  other;  and,  as  in  the  analogous 
cases  of  Ross  v.  Barland,  1  Pet.  655,  662,  and 
of  Pol]ard*8  Heirs  v.  Kibbe,  14  Pet.  353,  the 
plaintiff  in  error,  against  whose  title  the  State 
court  decided,  having  brought  the  case  here, 
the  whole  case  may  properly  become  the  sub- 
ject of  cognizance;  the  more  especially  as  it 
seems  to  be  the  law  of  this  court,  ''that  a 
plaintiff  in  ejectment  must  show  the  right  of 
possession  to  be  in  himself  positively,  and  it  is 
immaterial  as  to  his  right  of  recovery  whether 
it  be  out  of  the  tenant  or  not,  if  it  be  not  in 
himself."  9  Wheat.  524.  Assuming,  then,  that 
**a  case  consists  of  rights  and  claims  of  both 
parties,"  and  that  the  whole  case  is  here,  it  is 
proposed  next  to  show  that  the  instrument  in 
writing,  purporting  to  be  a  deed,  and  given 
in  evidence  against  our  objection,  was  not  com- 
petent to  be  introduced  as  evidence  of  title. 

First.  Because  it  was  not  executed  by  the 
governor  of  the  territory. 

Second.    Because,  on  the  face  of  it,  it  does 
not  purport  to  convey  the  lot  to  any  of  the  per- 
sons provided  for  in  the  first  section  of  the  Act 
of  1806;  nor  to  convey  any  of  that  land  which 
tlie  governor  and  judges   were  authorized   by 
the  second  section  of  the  act  to  sell  and  con- 
Tej.   As  to  the  first  point:  whether  any  power 
nr  trust  can  be  properly  executed  by  a  bare 
majority  of  those  upon  whom  such  power  is 
conferred,  is  sometimes  a  complicated  question 
not  readily  solved. 

If  the  power  relate   to  an   individual   and 
pnnte  met  mermlr,  all  must  eancvr  in  tJia  act. 


unless  the  instrument  conferring  the  power  pro* 
vide  otherwise,  as  in  the  case  of  awards. 

If  the  act  to  be  done  be  a  public  act,  and 
merely  ministerial,  a  majority,  as  a  general  rule, 
may  be  competent  to  perform  it. 

IT  it  be  a  public  act,  but  yet  one  reqtdrinff 
the  exercise  of  discretion,  deliberation,  and 
judgment,  and  not  merely  ministerial,  all  the 
trustees  should  be  present,  that  they  may  re- 
spectively interchange  their  views,  reasons,  and 
opinions;  and,  all  being  present,  though  a 
majority  may  decide,  yet  all  should  join  in  the 
execution    of   the   act. 

I  do  not  propose  to  consume  time  by  com- 
menting upon  the  principles  and  the  authori- 
ties wmch  illustrate  these  distinctions.  Such  it 
supposed  to  be  their  general  spirit,  where  no 
variant  course  is  prescribed  by  the  law  or  in- 
strument conferring  the  power.  4  Dane,  805, 
806;  1  Bac.  Wilson^s  ed.  319;  8  T.  R.  40,  880; 
8  East,  326-328;  2  East,  244-247;  1  Bos.  ft 
Pull.  229,  241,  note;  8  T.  R.  454.  The  dif- 
ference of  construction  put  upon  grants  of 
'power  in  these  different  classes  of  cases  [*S56 
can  hardly  be  sought  for  in  any  difference  of 
terms,  because  the  same  terms  are  construed 
differently,  according  to  the  character  of  the 
power.  A  literal  interpretation  of  the  words 
used  would  seem  to  require  the  universal  con- 
currence of  all  the  trustees.  In  cases  of  publio 
trusts,  considerations  having  reference  to  pub- 
lic convenience  probably  induced  a  relaxation 
of  the  more  literally  exact  interpretation.  But 
if,  in  particular  cases,  from  any  peculiarity  ia 
the  terms  used  to  confer  the  power,  or  irom 
other  considerations  suggested  by  the  nature 
and  objects  of  the  power,  an  intent  may  be  in- 
ferred to  require  such  unanimity,  the  courts 
would,  no  doubt,  fall  back  upon  the  literal 
construction. 

The  Act  of  1806  exhibits,  it  is  believed,  a 
case  for  the  application  of  these  remarks,  and 
prescribes  on  the  face  of  it  its  own  rule  of  con- 
struction. 

The  first  section  of  that  act  points  to  three 
distinct  objects.  1st.  The  laying  out  of  the 
new  town.  2d.  The  adjustment  of  the  claims 
and  possessory  rights  of  resident  proprietors, 
and  the  execution  of  deeds  to  them;  and,  3d. 
The  grant  of  donation  lots  to  that  class  of  reii- 
dent  citizens  designated  in  the  section.  The 
proper  execution  of  these  powers  implied  the 
necessity  of  vigilance  and  patient  examination, 
of  discretion,  and  of  judgment.  But  it  held  out 
no  temptations  to  avarice,  nor  called  into  ac- 
tion any  peculiarly  elevated  sense  of  moral  in- 
tegrity; and  therefore  the  law  says,  that  ''the 
governor  and  the  judges,  or  any  three  of  them, 
may  execute  those  trusts." 

But  the  trust  specified  in  the  second  section 
is  of  a  very  different  character.  That  section 
authorizes  those  gentlemen  to  sell  for  money 
a  very  valuable  property,  and  to  apply  the  pro- 
ceeds of  those  sales,  in  their  discretion,  to  the 
purpose  of  constructing  a  court-house  and  jail 
for  the  county,  in  the  place  of  those  which  had 
been  destroyed  by  the  fire;  and  all  this  without 
the  probability  of  being  called  to  any,  or  to 
a  very  strict  account.  The  proper  exercise 
of  such  a  trust  implied  the  necessity  of  the 
firmest  integrity — of  moral  attributes  so  pure 
as  to  elevate  them  above  «\\  Vm^u^«X\oTv  ^  vst* 
did  or  unworthy  \nfl.\i«ae«i\  VV.  vaiXk>i«\<i  W^^>^% 
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neoessity  of  peculiar  caution  on  the  part  of 
thote  conferring  it.  In  the  execution  of  it,  the 
presence^  the  deliberation,  the  concurrence  of 
all  were  important.  It  will  be  observed,  ac- 
cordingly, that  thia  power  ia  made  the  aubject 
of  a  aeparate  aection,  and  of  distinct  provision. 
It  will  be  obaerved,  that  the  qualifying  exprea- 
aion  "or  any  three  of  them,'  twice  and  em- 
phatically repeated,  when  providing  for  the 
trusts  specified  in  the  first  section,  is  altogether 
and  ex  induatria  omitted  in  the  second.  And 
why  ia  this,  unless  it  be  that  Congreas  intended 
to  vary  the  rule,  and  to  adopt  the  more  rigid, 
literal,  and  better  guarded  construction  f  It  is 
contended,  then,  tluit  no  act  of  aale — no  deed 
of  conveyance,  unleaa  it  be  for  aome  purpose 
S57*]  provided  for  in  the  *first  section— can 
be  of  any  validity,  unleaa  concurred  in  and  exe- 
ented  by  all  the  members  of  the  board. 

Thia  view  ia  atrengthened  by  what  has  al- 
waya  been  the  practical  construction,  aa  ia  con- 
tended, put  upon  the  statute  before  the  period 
when  the  deed  objected  to  was  executed.  Not 
an  instance  before  can,  it  is  believed,  be  found, 
where  any  deed,  granted  in  execution  of  any 
of  the  powers  demied  in  either  section  of  the 
•tatute,  ever  before  emanated  without  the  sig- 
nature of  the  governor  or  of  the  acting  gov- 
ernor of  the  territory. 

The  ffovemor  and  the  judgea  were  the  heads, 
respectively,  of  two  great  dcpartmenta  of  the 
territorial  government.  In  the  conferring  upon 
those  ofiicers,  jointly,  the  power  of  adopting 
lawa  for  the  territory,  the  ordinance  of  1787 
uses  words  of  aimilar  qualification.  That  high 
power  is  granted  to  the  governor  and  judges, 
*'or  a  majority  of  them."  But  it  has  always 
been  deemed  indispensable,  that,  in  order  to 
ffive  validity  to  auch  laws,  the  governor  must 
have  concurred  in  their  adoption;  the  qualifi- 
cation "or  a  majority  of  them,"  having  always 
been  construed  as  having  reference  to  the 
judgea  onlv— the  last  antecedent.  And  in  the 
grant  of  the  powers  specified  in  the  first  sec- 
tion of  the  Act  of  1806,  ch.  43,  it  seems  prob- 
able that  Congress  had  reference  to  the  devolu- 
tion and  the  limitationa  of  the  powera  conferred 
upon  the  aamo  classes  of  oflSoers,  acting  in  the 
same  territory,  aa  defined  in  the  ordinance  of 
1787. 

But  however  thia  may  be,  it  is  respectfully 
insisted,  that  the  deed  objected  to— being  a 
deed  of  sale,  and  not  a  deed  of  confirmation  nor 
of  donation— ia  fatally  defective,  being  without 
the  aignature  of  the  governor. 

But,  secondly,  the  deed  ia  objected  to  be- 
cause it  doea  not  purport  to  convey  said  lot  to 
any  of  the  persons  provided  for  in  the  first  sec- 
tion of  the  Act  of  April  21,  1806,  ch.  43;  nor 
doea  it  purport  to  aell  and  convey  any  of  the 
land  which  the  governor  and  judges  were  au- 
thorized to  aell  and  convey  by  the  second  section 
of  the  act. 

It  ia  manifeatly  clear,  that  the  defendanta  in 

•rror  do  not  come  within  the  deacription  of 

cither  of  the  classes  of  persona  mentioned  and 

provided  for  in  the  first  section  of  the  act.  The 

only  power  conferred  by  the  second  section  is 

that  of  disposing  of  the  lands  comprised  within 

the  "10,000  acres  adjacent  to  said  town,"  by  aale, 

mad  of  applying  the  proceeds  as  in  that  section  is 

provided.    Now,  the  lot  in  dispute  is  not  a  part 

^tbe  JO/H)0,  but  ia  in  nettrly  the  middle  of  the 

M10S 


town  (aee  map  of  the  city  of  Detroit,  in  6tb 
vol.  of  State  rapcrs,  p.  494),  and  constitutes, 
beyond  a  doubt,  one  of  those  lots  which  should 
have  been  confirmed  to  its  ancient  proprietor; 
and  if  not  claimed  by  auch  proprietor,  then  It 
could  only  have  been  conveyed  aa  a  donation 
lot,  in  conformity  with  the  act.  And  if  it  be 
said  that  theae  things  do  not  auflSciently  appear 
on  the  face  of  the  deed,  then  it  may  be  replied, 
that  that  very  omission  constitutes  a  defect  in 
the  deed,  which  should  be  esteemed  fatal.  The 
^authority  conferred  upon  the  governor  [*S58 
and  judgM  waa  an  autnority  not  coupled  with 
an  interest.  Such  an  authority  must  not  only 
be  strictly  pursued,  but  it  must  appear  on  the 
very  face  of  the  transaction  to  have  been  atrictly 
followed.  Under  the  first  section  no  deed  ia 
competent,  except  it  be  a  deed  of  confirmation 
or  of  donation.  Under  the  second  section  no 
deed  is  competent,  except  it  be  for  a  part  or 
the  whole  ot  the  10,000  acres;  such  deeid  must 
be  executed  bv  the  governor  and  by  the  judgea. 
It  muat,  in  either  case,  purport  to  convey  the 
right  and  title  of  the  United  States,  and  not  the 
title  of  the  governor  and  judges;  or  of  the 
judges,  aa  this  does.  If  it  be  for  apart  of  the 
10,000  acrea,  it  should  state  that  fact.  The  deed 
ia  not  for  a  defined  tract,  but  for  so  much  of 
said  lot  aa  had  not  been  previously  conveyed  hv 
their  predecessors.  It  is  not  acknowledged;  it 
is  not  authenticated  according  to  the  ordinance 
of  1787,  nor  according  to  the  lex  temporia.  It 
bears  evident  marks  of  imperfection,  haate,  and 
crudity.  "It  lacka  substance,  and  wanta  form," 
and  ought  not  to  have  been  read  in  evidence. 

But,  thirdly,  it  ia  moat  of  all  and  aignally 
defective,  in  that  it  purporta  to  convey  the  lot 
to  auch  aa  are  not  in  the  law  competent  to  ac- 
quire, nor  to  hold  real  estate,  and  to  auch  aa 
have  no  title  to  sue. 

That  there  must  be  a  grantee,  in  order  to 
constitute  a  grant,  ia  a  proposition  not  likely 
to  be  contested  here.  "That  a  patent  thua 
made"  (after  the  death  of  the  aupposed  pat- 
entee) "passes  no  title,"  says  Mr.  Justice  Catron 
(12  Peters,  208),  "is  true  in  the  nature  of 
things;  there  must  be  a  grantee  before  a  grant 
can  take  effect;  and  ao  this  court  held  in  Gait 
V.  Galloway,"  4  Peters,  345,  "and  McDonald 
V.  Smalley,^'  6  Peters,  261. 

Was  there,  then,  a  grantee,  capable  of  taking 
under  the  deed  read  in  evidence  in  the  State 
court? 

In  order  to  eatablish  the  affirmative  of  this 
proposition,  the  defendants  in  error  introduced 
what  purported  to  be  an  act  of  the  Legialature 
of  the  State  of  Michigan,  of  the  date  of  March 
26,  1836  (Laws  of  Mich,  for  1836,  p.  166),  con- 
stituting them  a  body  politic  and  corporate, 
etc.,  as  stated  in  the  record.  If  defendanta  in 
error  were  by  that  act  duly  incorporated  by 
the  name  they  assume,  they  were  competent  to 
acquire  real  estate;  if  not  so  incorporated,  they 
were  incapable  of  receiving  it,  and  their  deed 
ia  void.  If  they  were  thus  duly  incorporated, 
they  were  competent  to  sue;  if  not  so  inoorpo- 
rated,  they  had  no  title  to  aue.  The  validity 
of  that  act  waa  therefore  necessarily  ^mwn  into 
question. 

To  the  introduction  of  this  document,  aa  a 
private  le^slative  act,  to  suffer  it  to  be  read  aa 
the  law  ot  the  land,  it  waa  objected  that  it  waa 
not  paaaed  \yj  sa.^  com^\«sX  «N!(>ti<v^Vs ,  %ab.\ 
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that  it  was  repugnant  to  the  Constitution  and 
laws  of  the  United  States.  It  was,  neverthe- 
less, admitted  to  be  read  in  evidence,  and  the 
defendants  in  error  were,  by  the  same  State 
court,  declared  to  liave  been  duly  incorporated, 
159*]  *etc;  to  which  decisions  exceptions 
were  taken.  The  whole  matter  resolves  itself 
into  the  single  question,  whether,  on  the  26th 
of  March,  1§36,  Michigan  was  an  independent 
State,  and  an  admitted  member  of  the  Union. 
If,  by  her  own  spontaneous  movement;  if,  by 
assuming  that  name  and  character,  she  were 
capable  of  constituting  herself  such,  without 
any  action  on  the  part  of  the  national  govern- 
ment, then  she  undoubtedly  constituted  at  that 
period  one  of  these  United  States.  But  if  the 
action  of  Congress  were  necessary  in  the  mat- 
ter; if  it  appertain  to  Congress;  if  it  be  the  ex- 
clusive prerogative  of  that  body  to  admit  new 
States  into  this  Union,  then  we  have  a  right  to 
insist  that  she  did  not  become  an  independent 
State,  not  an  admitted  member  of  the  Union, 
until,  by  the  Act  of  Congress  of  the  26th  Jan- 
uaxpr,  1837,  she  was  formally  declared  to  be 
such.  See  5  Statutes  at  Large,  144. 

It  cannot  be  necessary  here  to  refer  specific- 
ally to  that  clause  in  the  Constitution  which 
vests  this  power  in  Congress.  But  it  is  under- 
stood to  be  assumed,  on  the  part  of  the  defend- 
ants in  error,  that  in  virtue  of  the  stipulations 
contained  in  the  fifth  of  the  articles  of  compact, 
set  out  in  the  ordinance  of  July  13,  1787  (1 
Statutes  at  Large,  51),  Michigan  became  an 
admitted  member  of  the  Union  from  the  time 
her  population  amounted  to  60,000,  and  had 
formed  n  permanent  constitution  and  State 
government.  The  terms  of  the  ordinance  pro- 
vide, that  when  these  contingencies  shall  have 
happened,  the  new  States  there  spoken  of 
''shall  be  admitted  by  their  delegates  into  the 
Congress  of  the  United  States  on  an  equal  foot- 
ingy^  etc  It  will  not  escape  notice,  however, 
that  before  such  admission  can  be  effected, 
other  and  preliminary  measures  must  be  deter- 
mined upon  by  Congress. 

The  boundaries  of  three  of  those  new  States 
aro  defined,  but  subject  to  be  varied,  if  Con- 
gress should  deem  it  expedient  to  constitute 
moro  than  three.  In  the  event  of  there  beinff 
more  thui  three,  the  northern  boundaries  of 
the  three  are  defined.  But  whether  north  of 
the  three,  there  shall  be  established  one  or  two 
additional  States,  and  what  shall  be  their  bound- 
aries respectively,  are  questions  left  open  for 
the  subsequent  and  future  determination  of 
Congress.  The  further  action  of  Congress  on 
those  points,  therefore,  seemed  not  only  com- 
petent, but  indispensable,  before  it  could  be- 
come possible  that  Michigan  should  be  admit- 
ted. 

Th€    leading   purpose   of   these   "articles   of 
compact"  unquestionably  was,  to  establish  on 
a  permanent  footing  over  those  extensive  rc- 
^ons  the  sreat  principles  of  freedom  and  well 
regulated  liberty.    How  far  that  purpose  will 
bavs  been  attained,  future  ages   will  decide. 
But  another  and  a  less  disinterested  purpose 
was  also  had  in  view;  and  that  was,  to  induce 
tlie  mors  early  settlement  of  the  country,  and 
of  eonrse  to  make  it  a  more  ample  and  imme- 
diate source   of   revenue.    To   that   end,   the 
promises  contained  in  the  ardioasoe  were  holden 
oat  M9  inducing  Mnd  MtimulAting  motiveB  to  all 


who   might  be   disposed   to  remove   and  buy 
there. 

*But  afterwards  it  pleased  the  whole  [*360 
people  of  the  United  States  to  abolish  their 
government,  and  to  abrogate  the  old  articles  of 
confederation.  A  new  constitution  was  adopt- 
ed, an  entirely  new  form  of  ffovemment  was 
established,  which  took  the  place  of  the  old 
one.  A  literal  conformity  with  the  stipulations 
allud(^  to  became,  therefore,  neither  desirable 
nor  possible.  The  Congress  of  the  confedera- 
tion consisted  of  but  one  chamber.  The  votes 
taken  in  it  were  by  States.  It  possessed  little 
power,  except  that  which  was  merely  advisory. 
It  was  rather  a  hall  of  ambassadors,  than  a  leg- 
islative body.  Such  was  the  body  into  which, 
**by  its  delegates,"  the  new  State  was  promised 
admittance;  and  that  body  has  ceased  to  exist. 
But  those  who  framed  the  new  government 
were  too  wise  and  too  just  to  disregard  the 
stipulations  and  engagements  the  old  govern- 
ment had  entered  into.  The  provided,  there- 
fore, for  meeting  those  engagements,  and  ful- 
filling those  stipulations,  so  far  as  that  could 
be  properly  done,  consistently  with  the  plan 
and  with  the  leading  principles  of  the  new  con- 
stitution. They  deemed  it  expedient  and  wise 
to  vest  in  Congress  exclusively  the  power  to 
admit  those  new  States  into  the  Union,  when- 
ever, in  the  exercise  of  a  wise  and  just  discre- 
tion, the  exigency  might  seem  to  demand  it; 
and  they  imposed  upon  the  Congress  the  moral 
obligation  of  conforming  to  all  the  bona  fide 
engagements  of  the  old  government,  so  far  as 
it  might  be  done  consistently  with  the  public 
good,  and  the  paramount  obligations  of  the 
new  constitution.  To  have  gone  further  might 
not  have  been  wise.  How  far  the  provisions 
of  the  ordinance  of  1787  would  have  executed 
themselves,  if  the  government  of  the  confeder- 
ation had  continued;  and,  if  Congress  had  de- 
termined the  number  of  the  new  States,  and 
defined  their  boundaries,  how  far,  by  the  mere 
force  of  the  stipulations  in  question,  each  new 
State,  as  it  should  successively  have  acquired 
the  requisite  population,  would  have  become 
a  member  of  the  Union  without  the  further  ac- 
tion of  Congress,  it  is,  perhaps,  unnecessary  to 
inquire.  It  may  be  remarked,  however,  that 
to  admit  a  State  into  the  Union  implies  the  per- 
formance of  some  political  act;  that  political 
act  could  be  executed  by  Congress  only.  The 
form  of  expression  used  imples  that  at 
some  future  time  that  act  shall  be  done;  and 
can  any  more  conclusive  inference  be  drawn 
from  the  whole  matter,  than  that  an  imperious 
moral  obligation  is  devolved  upon  Congress  to 
perform  the  act?  But  whatever  speculations 
may  be  indulged  as  to  the  effect  of  the  stipula- 
tions, had  the  government  continued  unchanged, 
it  would  seem  most  unreasonable  to  suppose, 
tliat,  under  the  new  constitution,  it  can  by  its 
own  force  operate  as  an  actual  admission  of 
the  State  without  the  further  action  of  Con- 
gress. That  body,  with  whom  the  exclusive 
power  remained,  had  not  yet  determined 
whether  there  should  be  one  or  two  States 
north  of  the  southern  extremity  of  Lake  Mich- 
igan. It  had  not  yet  acted  upon  the  subject  of 
the  boundaries  of  such  State  or  States,  and 
without  such  previous  ^action,  how  is  [*361 
it  possible,  withoit  a  gco%%  «iveToa)(^TCk^Tv\.  >x^csa. 
the  aeknowledged  pTetofgaV.V9«a  o\  Cut^p^M^  Na 
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eonstitute,  by  the  gratuitous  movement  of  the 
people  of  the  territoryi  such  State  or  States? 
Nor  it  it  difficult  to  suppose  that  considera- 
tions other  than  those  already  alluded  to  might 
oidst,  which  would  render  it  just  and  expedi- 
ent to  suspend  for  a  time  the  exercise  of  its 
power  to  admit  a  new  State,  which,  having  its 
sixty  thousand  inhabitants,  should  apply  for 
adnussion.  There  may  exist  a  difficulty  with 
a  foreign  power  in  relation  to  boundary,  which 
prudence  may  require  the  previous  adjustment 
of.  The  Constitution  requires  that  the  repre- 
•entation  in  the  House  shall  be  in  proportion  to 
the  population  of  the  different  States,  and  be 
regulated  by  a  uniform  ratio.  [The  exception 
to  this  rule  having  reference  manifestly  to  two 
of  the  original  thirteen.]  The  ratio  of  repre- 
•entation  being  fixed  then  at  a  larger  number 
than  sixty  thousand,  how,  without  violating 
this  most  essential  and  vital  principle,  and  thus 
doing  great  injustice  to  the  older  States,  can 
Omgress  admit  such  new  State,  while  its  pop- 
ulation falls  short  of  that  required  to  eonsti- 
tate  one  election  district? 

The  true  principle  would  seem  to  be,  that 
overy  ordinance,  law,  stipulation,  and  contract 
made  prior  to  the  Constitution  must  thencefor- 
ward be  construed  and  taken  in  subordination 
to  it.  That  Constitution  is  the  paramount  law, 
and  must  prevail  over  every  law  or  contract 
which  conflicts  with  it.  By  that  Constitution, 
the  power  to  admit  new  States  is  vested  exclu- 
sively in  Congress.  It  is  altogether  a  political 
power;  and  for  its  proper  exercise  there  is  no 
other  guaranty  than  will  be  found  in  the  honor, 
wisdom,  and  moral  sense  of  that  body.  That 
power  has  been  exercised.  By  the  Act  above 
referred  to,  of  20th  January,  1837  (5  Statutes  at 
Large,  144),  Congress,  by  solemn  declaration, 
announced  that  iSichigan  was  admitted  as  one 
of  the  sovereign  and  ^dependent  States  of  the 
Union.  The  authority  for  performing  this 
political  act — for  making  this  legislative  decla- 
ration— ^is  to  be  found  in  the  thiM  section  of  the 
fourth  article  of  the  Constitution.  Congress 
may  "make  all  needful  rules  and  regulations" 
respecting  the  territories,  and  Congress  may 
establish  and  admit  into  the  Union  "new 
States";  and  having  thus  the  power,  their  exe- 
oution  of  it  is  beyond  the  control  as  well  of  the 
torritories  as  of  all  other  departments  of  the 
government.  The  history  of  each  of  the  terri- 
tories, and  long  continued  practical  construc- 
tion, sufficiently  sanction  this  proposition. 

Michigan  was  originally  a  part  of  the  old 
Northwest  Territorv.  Without  Its  consent,  it 
itai  severed  from  tnat  territory,  and  made  to 
oonostitute  a  part  of  that  of  Indiana.  2  Statutes 
at  Large,  68.  In  like  manner,  and  without 
being  consulted,  it  was,  in  1806,  erected  into  a 
new  territory  (2  Statutes  at  Large,  809),  and  its 
politieal  organization  and  government  totally 
ehanged;  being  thrown  back  from  the  second 
to  the  first  srade  of  colonial  government  under 
S69*]  the  ^ordinance  of  1787.  Many  succes- 
■Ive  changes  in  its  fundamental  law  were  after- 
wards, in  a  spirit  of  great  kindness,  but  in  the 
exercise  of  a  power  unqualifiedly  dictatorial, 
made  by  Congress.  S  Statutes  at  Large,  482, 
TSSt,  760.  Nor  is  it  known  that  the  competency 
of  Mueb  mrbitnujr  legialAtion  was  ever  ques- 
Honed.  Ita  dril,  its  crimiiMl,  and  iU  political 
m^  rans  mU  mlikm  fibo  rabjoeU  of  frequent 


and  habitual  legislation  by  Congress.  And  in- 
somuch as  it  would  seem  manifest  that  the  or- 
dinance of  the  confederation  of  July  IS,  1787, 
cannot  have  the  effect,  proprio  vigore,  to  con- 
stitute of  Michigan  an  independent  State  of  the 
Union,  and  as,  from  the  foundation  of  the  gov- 
ernment. Congress  has  habitually  exercis^  a 
sovereign  control  over  the  destinies  of  its  terri- 
tories, upon  what  basis  can  rest  the  pretension 
that  Michigan  could,  of  her  own  free  will, 
throw  off  the  colonial  government  established 
for  her  by  Congress,  erect  herself  into  an  inde- 
pendent and  sovereign  State,  and  nolens  volens 
force  herself  into  the  Union. 

The  Legislative  Council  of  Michigan,  as  it 
existed  in  1834-1835,  was  constituted  by  Con- 
gress. All  the  power  it  possessed  was  derived 
exclusively  from  the  grant  of  Congress.  It  was 
appointed  to  uphold,  and,  within  the  sphere  pre- 
scribed by  Congress,  to  administer,  the  colonial 
government  Congress  had  established;  and  to 
that  end  the  official  oaths  of  its  members  were 
administered  to  them.  This  same  Legislative 
Council,  under  the  lead  of  the  youtfiul  and 
ardent  tempered  Secretary,  who  then,  in  the 
absence  of  a  commissioned  governor,  personated 
the  sovereignty  of  the  Union  in  the  executive 
branch  of  our  territorial  government,  com- 
menced a  course  of  measures,  with  a  view  to 
subvert  and  abolish  that  very  government  which 
they  had  been  appointed  and  sworn  to  adminis- 
ter, and  on  the  26th  January,  1835,  passed  an  act 
providing  for  the  election  and  assembling  of 
delegates  to  form  a  constitution  and  State  gov- 
ernment; and  in  the  same  act  prescribed  the 
boundaries  within  and  over  which  their  new  State 
should  extend.  How  far  it  consisted  with  good 
faith,  with  their  own  official  power  and  outy, 
and  their  oaths  of  office,  thus  to  undermine  the 
very  basis  of  their  political  power — ^thus  to  sub- 
vert a  government  to  which  alone  they  could 
look  for  whatsoever  political  power  they  pos- 
sessed, or  could  exercise — ^it  would  be  usefesa, 
perhaps,  now  to  inquire.  The  act  has  subserved 
its  purpose,  and  has  become  extinct;  and  what- 
soever has  followed  in  no  wise  rests  on  a  foun- 
dation so  frail.  The  delegates  invoked  assembled 
in  May,  1835.  They  devised  the  form  of  a  con- 
stitution and  State  government.  They  defined 
the  boxmdaries  within  which  ft  should  extend. 
They  demanded  of  Congress,  in  proper  and  set 
phrase,  that  their  proceedings  should  be  sanc- 
tioned and  confirmed;  and  that  Michigan,  thus 
constituted,  should  take  her  place  as  a  recognised 
member  of  the  Union.  In  the  mean  time,  and 
without  waiting  for  the  action  of  Congress  in 
the  matter,  a  majority  of  those  delegates  deter- 
mined to  carry  their  new  ^government  [*S6S 
into  immediate  effect.  Elections,  therefore, 
were  holden,  thinly  attended,  to  be  sure,  but 
they  were  holden,  and  a  nominal  governor  and 
Legislature  were  declared  to  be  duly  elected. 

In  the  month  of  November,  1835,  these  func- 
tionaries were  assembled.  If  Congress  were 
to  accede  to  the  demands  of  the  convention,  it 
was  expedient  that  the  Legislature  should  bo 
ready  to  act;  they  therefore  continued  in  ses- 
sion during  the  winter.  In  this  period  of  un- 
certainty and  solicitude,  they  prudently  avoided 
definitive  action  in  all  very  important  matters; 
but  having  a  due  regard  to  the  importance  of 
.  an  outward  %\iow  ol  coTkSi^«<D!^\si\.WLT  ^Q^itlon^ 
>  tbsy  b^^ed  ihfiDUM^'vti^  Vn  ^aa!i&A%  ^f;^;^  \<ait  Xvj- 
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Ing  out  new  roadB,  organising  new  townships, 
creating  new  corporations,  and  in  operations 
like  those.  It  was  at  this  period  that  they 
amused  themselves  by  settling  the  details  of  the 
law  to  incorporate  the  defendants  in  error,  the 
Talidity  of  which  la  now  brought  into  ques- 
tion. 

In  the  mean  time,  were  the  demands  of  the 
aonvention  acceded  to?  Far  from  it!  Consider- 
ing the  admission  of  new  States,  and  by  con- 
sequence the  adjustment  of  their  boundaries  as 
political  matters  altogether  referable  to  itself, 
the  Congress  deemed  it  proper  to  exercise  its 
own  judgment  upon  them;  and  having  regard 
to  its  own  construction  of  the  Constitution  of 
the  United  States,  and  of  the  obligation  and 
meaning  of  the  articles  of  compact  of  1787,  re- 
jected, wrongfully,  perhaps,  but  rejected,  the 
demands  of  the  Michi^ja  convention.  What 
remained  to  be  done?  why,  if  the  politicians 
of  Michigan  had  no  right  to  cast  off  the  govern- 
ment Congress  had  prescribed  for  them  at  pleas- 
ure, and  erect  themselves  into  an  independent 
and  sovereign  community,  nothing  remained 
for  them  but  to  submit,  with  what  grace  they 
might,  to  the  authoritative  decision  that  their 
movements  were  not  sanctioned,  and  that  their 
acts  were  without  authority.  To  continue,  in 
short,  as  they  had  continued,  under  the  terri- 
torial government  of  the  United  States,  xmtil, 
moved  by  its  own  sense  of  right,  policy,  and 
Justice,  Congress  should  choose  to  admit  the 
territory  int^  the  Union  as  an  independent  State, 
with  such  dimensions  and  boundaries  as  it  might 
prescribe. 

The  State  boundaries,  as  the  same  are  pre- 
scribed by  the  Legislative  Council  by  its  act 
calling  the  convention  (of  January  26, 1835), as 
well  as  those  adopted  by  convention,  comprise 
a  strip  of  coxmtry  several  miles  in  breadth,  ex- 
tending along  the  whole  base  of  the  peninsula. 
It  comprehends  towns,  villages,  and  cities.  It 
contains  a  country  of  unsurpassed  beauty.  It 
contains  points  having  commercial  advantages 
unequalled,  except  by  those  of  Buffalo,  by  any 
throughout  the  whole  region  of  the  Northwest. 
That  strip  of  coxmtry  Congress  has  annexed  to 
Ohio  and  Indiana  respectively.  On  the  other 
side.  Congress  has  deemed  it  proper  to  add  an 
extensive  region,  having  an  area  of  land  and 
f  64*]  water  far  ^greater  than  is  contained  in 
the  whole  of  the  peninsula!  And  thus  changed 
in  her  geographical  position,  dimensions,  and 
people,  too,  thousands  of  those  who  assisted  in 
forming  her  organic  law  having  been  cut  off 
on  one  side,  and  unknown  numl^rs  of  such  as 
did  not  so  participate  added  on  the  other,  with 
her  identity  gone,  but  with  her  name  preserved, 
the  new  State  is  declared  by  Congress,  on  the 
26th  of  January,  1837,  to  be  admitted  as  one  of 
the  States  of  the  Union.  6  Statutes  at  Large, 
144. 

If  the  people  of  Michigan,  through  the 
means  of  Its  convention  and  the  Legislative 
Ooundl  accorded  to  them  by  Congress,  had 
the  right  to  throw  off  the  laws  of  the  United 
States,  organizing  its  government  at  pleasure, 
tnd  erect  themselves  into  an  independent  gov- 
ernment, then  Michigan,  with  the  dimensions 
htr  convention  prescribed  for  her,  became  an 
independent  State  in  November,   1835. 

II  the  sovereign  power  of  legislating  for  that 
tmHorj,  mnd  0/  mdmitting  H  ms  m  new  StatsL ' 


rested  alone  in  Oongress,  then  ^chi^an,  witk 
dimensions  totally  variant,  became  an  independ- 
ent State  and  member  of  the  Union  on  the  26th 
day  of  January,  1837,  and  not  before. 

Will  it  be  said  that  her  recognition  by  Con- 
gress, in  1837,  as  a  State,  wiu  have  relation 
back  to  the  period  when  she  declared  herself 
an  independent  community,  and  constitute  of 
her  a  member  of  the  Union  as  from  November 
2d,  1836?  What,  then,  will  be  the  condition  of 
those  officers  who,  deriving  their  authority  di- 
rectly or  indirectly  from  the  general  govern- 
ment, executed  in  the  mean  time  those  laws 
which,  by  express  enactment,  or  bv  the  sanc- 
tion of  Uongress,  had  become  the  laws  of  the 
district  f  Were  they  all  usurpers,  all  trespassers  T 
And  the  judges,  too,  appointed  by  this  govern- 
ment— will  all  their  adjudications  and  decrees 
have  become  void,  and  those  who  executed  as 
well  as  those  who  pronounced  them  become 
liable,  both  civilly  and  criminally,  for  an 
usurpation  which  is  against  the  peace  and 
dignity  of  the  new  bom  State? 

The  right  of  the  United  States  to  the  "West- 
em  posts"  accrued  from  the  Treaty  of  1783. 
They  were  not  delivered  until  1796.  Shall  that 
delivery  have  relation  to  the  period  when  the 
right  accrued?  What,  then,  will  become  of 
the  contracts  made,  the  rights  accrued,  the  de- 
scents cast,  judgments  rendered  in  the  interim? 
Are  all  void,  and  those  who  exercised  authority 
trespassers  by  relation? 

Relation  is  one  of  those  fictitious  devices  in 
the  law  which  never  shall  be  permitted  to  work 
a  wrong  to  strangers  (3  Caines'  Rep.  261;  4 
Johns.  230) ;  and  it  illy  accords  with  the  nature 
and  purposes  of  that  device  that  it  should  be  so 
applied.  Butler  A  Baker's  case,  3  Co.  20.  The 
explicit  declaration  of  Congress  can  hardly  be 
carried  back  by  relation. 

In  the  case  of  Owings  v.  Speed  et  al-  5  Wheat. 
420;  4  Cond.  Rep.  714,  it  became  proper  to 
decide  when  the  present  national  *gov-  [*S6& 
erament  took  the  place  of  that  of  the  confeder- 
ation. This  court  on  that  occasion  say,  that 
"both  governments  could  not  be  understood  to 
exist  at  the  same  time;  the  new  government 
did  not  commence  until  the  old  one  had  ex* 
pired."  Referring,  then,  to  the  action  of  other 
departments  of  government — ^to  journals,  ree- 
oras,  official  reports,  and  to  contemporaneous 
history — the  court  determines  that  the  old  Con* 
gress  continued  until  November,  1788;  the  old 
government  potentially  until  March  2,  1780; 
and  that  the  new  government  then  commenced. 
Although  it  is  not  admitted,  especially  in  view 
of  the  clauses  in  the  Constitution  referred  to^ 
that  any  other  than  the  Legislative  Department 
of  the  government  can  control,  or  in  the  small- 
est degree  affect,  the  action  of  Congress  in  this 
matter,  yet  it  is  with  much  satisfaction  that  ref- 
erence is  mflde  to  the  clear  and  admirably  ex- 
pressed y'uwi  which  were  taken  on  this  sub- 
ject by  the  Executive  Department  of  this  gov- 
ernment; I  allude  to  a  communication  from  the 
State  Department  of  the  8th  of  October,  1835, 
and  to  be  found  in  House  Doc.  No.  7  of  tbm 
First  Sees.  24th  Congress,  pp.  02,  03. 

From  the  views  thus  presented  to  the  court, 
it  will  have  appeared  very  manifestly  that  the 
validity  of  the  act  incorporating  the  defendants 
in  error  must  necessarily  have  b^^n  \scQi>\<|^ 
into  question  on  the  tcoTa  ol  \\a  t«^\3k!SEA&s.^  xa 
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the  Constitution  and  laws  of  the  United  States. 
At  the  threshold  of  their  case  it  was  incumbent 
upon  them  to  establish  their  right  to  sue  by  the 
name  they  assumed.  This  could  be  done  only 
by  showing  a  valid  act  of  incorporation.  The 
decision  of  the  State  court  was  in  favor  of  the 
validity  of  that  act,  and  thus  the  case  is  brought 
within  the  words,  and  the  spirit,  too,  of  the 
twenty -fifth  section  of  the  Judiciary  Act. 

If  the  Legislature  of  a  State  should  pass  any 
act  violating  the  Constitution  or  the  laws  of  the 
United  States,  this  court  would  pronounce  such 
act  to  be  void;  and  that,  in  passing  it,  such 
Legislature  had  transcended  those  limits,  which 
all  the  States,  by  the  Constitution  of  the  United 
States,  had  prescribed  for  it;  that  in  respect  to 
such  excess  of  authority,  the  Legislature  was 
as  no  Legislature,  and  its  proceeding  coram  non 
Jttdiee.  Ii  the  positions  assumed  in  this  case  be 
warranted  by  the  Constitution  of  the  Unite<l 
States,  can  the  court  fail  to  pronoimce  a  simi- 
hur  judgment  f 

Mr.  Hand,  for  the  defendants  in  error. 

That  part  of  Mr.  Hand's  argument  which  re- 
lated to  the  question  of  jurisdiction  was  as 
follows: 

This  cause  comes  into  this  court  from  the 
Supreme  Court  of  the  State  of  Michigan,  to 
which  court  it  had  been  carried  bv  a  writ  of 
error  from  the  Circuit  Court  of  said  State  for 
the  County  of  Wayne.  It  was  an  action  of 
ejectment  for  a  lot  in  the  city  of  Detroit.  The 
defendants  pleaded  the  general  issue;  verdict 
and  judgment  for  the  plaintiffs,  the  present 
defendants  in  error. 

S66*]  *At  the  trial,  numerous  exceptions 
were  taken  by  the  defendants,  and  a  bill  con- 
taining said  exceptions,  duly  sealed,  which  bill 
of  exceptions  is  embodied  in  the  record,  sent  up 
to  this  court.  The  Supreme  Court  of  the  State 
affirmed  the  judgment  of  the  Circuit  Court  for 
the  County  of  Wayne.  The  defendants  in  error 
iJlege  and  insist  that  there  is  nothing  upon  the 
record  sent  up  whereby  this  court  can  enter- 
tain jurisdiction  in  this  cause;  which  it  is  be- 
lieved can  be  conclusively  shown.  By  reference 
to  the  abstract  of  the  cause  presented  b^  the  de- 
fendants in  error,  and  the  record  in  this  cause, 
it  will  appear  that  at  the  trial  of  this  cause  the 
defendants  in  error,  the  Detroit  Young  Men's 
Society,  claimed  to  have  been  incorporated  by 
an  Act  of  the  Legislature  of  the  State  of  Michi- 
gan, approved  March  26th,  1836,  entitled,  "An 
Act  to  incorporate  the  members  of  the  Detroit 
Young  Men's  Society."  Session  Laws  of  Mich- 
igan, 1836,  page  165.  To  the  admission  of  this 
wet  in  evidence,  the  plaintiffs  in  error  (then  de- 
fendants) objected,  denying  the  existence  of  the 
State  of  Micniffan  at  the  date  of  the  law,  and 
thus  denying  the  valid  existence  of  the  act  of 
incorporation  itself.  The  court  overruled  the 
objection,  and  the  party  excepted.  The  sub- 
ject matter  of  said  exception  does  not  come 
within  the  provisions  of  section  25,  ch.  20,  of 
the  Judiciary  Act  of  1780.  An  attempt  may  be 
made  to  bring  it  under  the  second  clause  of 
said  section,  under  that  clause,  there  must  be 
**drawn  in  question  the  validity  of  a  statute  of, 
or  authority  exercised  xmder,  any  State,  on  the 
ground  of  their  being  repugnant  to  the  Con- 
mtution^  treaties,  or  laws  of  the  United  States." 
^ere  wmm  produced  an  su:t  of  the  Legislature  of 
ihe  StMte  of  MichiguL    The  de/endanta  in  the 


court  below  objected,  not  that  this  statute  of 
the  State  of  Michigan  was  repugnant  to  the  Con- 
stitution, laws,  or  treaties  of  the  United  States, 
but  that  it  was  not  a  law  of  a  State.  It  was 
the  existence  of  the  State  that  passed  the  law 
which  was  denied,  and  not  the  authority  or 
power  of  a  State  to  enact  such  a  law.  The  ob- 
jection was,  that  the  act  produced  had  not  the 
sanction  or  authority  of  a  law  of  a  State,  and 
not  that,  being  a  statute  of  a  State,  it  was  re- 
pugnant to  the  laws,  etc.,  of  the  United  States. 
Certainly  this  is  not  within  the  second  clause  of 
section  25. 

Mark  what  is  explicitly  re<^uired  by  the  elauae 
to  give  the  court  jurisdiction.  First,  there 
must  be  a  statute  of  a  State.  Second,  the 
authority  of  such  statute  must  be  drawn  In 
question  on  the  ground  that  it  is  repugnant  to 
the  Constitution,  etc.,  of  the  United  States.  To 
anything  but  a  statute  of  a  State,  or  to  any  ob- 
jection to  such  statute  but  that  of  repu^anoy 
to  the  Constitution,  etc.,  of  the  United  States, 
the  clause  does  not  apply. 

The  Act  of  the  26th  March,  1836,  incorporat- 
ing The  Detroit  Young  Men's  Society,  was  or 
was  not  a  statute  of  a  State.  If  it  was  not  a  stat- 
ute of  a  State,  then  by  no  possibility  could  the 
second  clause  of  section  25  have  any  bearing 
upon  it.  If  it  was  a  statute  of  a  *State,  [*S67 
then  Michigan  at  the  time  of  its  enactment  was 
a  State,  and  the  only  objection  made  at  the 
trial,  to  wit,  that  Michi^^an  was  not  at  the  time 
of  the  enactment  of  said  act  a  State,  ii  aum- 
marily  disposed  of. 

Again,  if  said  act  was  a  statute  of  the  State 
of  Michigan,  then  at  the  trial  in  the  court  be- 
low its  validity  was  or  was  not  questioned  on 
the  ground  of  its  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United  Statea. 
If  its  validity  was  not  questioned  on  that  ground, 
then  it  is  not  within  the  provisions  of  aection 
25.  If  its  validity  was  questioned  on  that 
ground,  then  it  is  within  said  section.  But 
the  validity  of  said  act  was  not  questioned  on 
the  ground  that  said  statute  was  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United 
States;  therefore  this  court  has  no  jurisdiction, 
by  virtue  of  the  matters  premised.  It  may  be 
remarked,  that  the  term  "repugnant"  is  a  tech- 
nical term,  of  a  peculiar,  ascertained,  and 
known  signification,  which  signification  it  bears 
as  it  occurs  in  section  25  of  the  Judiciary  Act. 
A  Statute  is  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  when  its 
subject  matter,  terms,  and  provisions  are  op- 
posed to,  and  inconsistent  with,  the  subject 
matter,  terms,  and  provisions  of  such  constitu- 
tions, treaties,  or  laws,  so  that  they  cannot  both 
stand  together.  Said  act  (section  1)  incorpo- 
rates the  defendants,  "for  the  purpose  of  moral 
and  intellectual  improvement."  It  confers  a 
common  name,  a  common  seal,  perpetual  sue- 
cession,  capacity  to  sue  and  be  sued,  and  the 
right  to  acquire  and  hold  property  to  the 
amount  of  f25,000.  Section  fifth  reserves  to 
the  Legislature  a  right  to  alter,  amend,  or  re- 
peal the  said  act,  by  a  two  thirds  vote.  Such 
are  the  simple  and  ordinary  powers  and  fran- 
chises conferred  by  said  act.  The  utmost 
captiousness  could  find  nothing  in  it  in  the 
smallest  degree  repugnant  to  the  ConstitutloB, 
treaties,  or  laws  of  the  United  States. 

The  axce^Uon  \Ak«a—- \Xx«X  Viklbi^un.  was  not 
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a  State  on  the  20th  March,  1836,  ergo,  the  said 
act  not  valid — ^might  peradventure  have  been 
well  taken,  but  could  not  be  a  ground  of  juris- 
diction of  this  court,  for  so  far  from  showing  a 
statute  of  a  State  repugnant,  etc.,  it  wholly  de- 
nies said  act  to  be  a  statute  of  a  State.  If  it 
were  not  a  statute,  it  is  not  within  the  provi- 
sions of  the  twenty-fifth  section  to  give  this 
court  jurisdiction.  If  said  act  be  a  statute  of 
a  State,  then  no  exception  was  taken  that  it 
was  repugnant,  etc.,  and  the  indispensable  pre- 
requisites to  jurisdiction  again  wholly  fail. 
See  Weston  v.  City  Council  of  Charleston,  2 
Peters,  463,  464 ;  Satterlee  v.  I^Iatthewson,  Ibid. 
409;  Wilson  v.  Black  Bird  Creek  Marsh  Co. 
Ibid,  245;  Craig  v.  State  of  Missouri,  4  Ibid. 
410;  Crowell  v.  Randall,  10  Ibid,  SOS;  5  Crancli, 
344.  It  is  dear,  therefore,  that  this  is  not  a 
case  where  is  "drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  State,  on  the  ground  of  t)i(*ir  being  repug 
nant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States."  And  this  court  can  entertain 
no  jurisdiction  on  this  ground,  it  not  being  a 
case  contemplated  by  said  section. 
S68*]  *From  the  said  case  and  the  record  it 
further  appears,  that,  on  the  trial  of  the  issue 
in  the  coiut  below,  the  Detroit  Young  Men's 
Society,  plaintiffs  in  that  court,  claimed  title  to 
said  lot  as  grantees  thereof  from  the  United 
States,  through  the  Governor  and  judges  of  the 
Territory  of  Michigan,  under  an  act  of  Con- 
gress, approved  April  21st,  1806,  entitled  "An 
Act  to  provide  for  the  adjustment  of  titles  of 
land  in  the  town  of  Detroit,  Territory  of  Mich- 
igan, and  for  other  purposes"  (2  Statutes  at 
lATge,  398),  and  produced  and  proved  a  deed 
of  said  lot,  executed  by  said  governor  and 
judges,  bearing  date  July  1st,  1836.  The  de- 
fendants made  several  objections  to  said  deed, 
all  of  which  were  overruled,  and  the  title  so 
claimed  under  the  act  of  Congress  was  fully 
sustained  by  the  State  court.  Do  these  facts 
furnish  ground  of  jurisdiction  to  this  court? 
I  think  not.  To  give  this  court  jurisdiction  un- 
der the  fij*st  clause  of  section  25  of  the  Judi- 
ciary Act,  where  the  validity  of  an  authority 
exerdsed  under  the  United  States  is  drawn  in 
ijoestion,  the  decision  of  the  State  court  must 
be  against  its  validity.  Here  the  decision  of 
the  State  court  was  in  favor  of  the  authority 
exercised  under  the  United  States,  so  there  can 
be  no  pretense  of  jurisdiction  on  that  ground. 
Gordon  v.  Caldcleugh,  3  Cranch,  268.  It  was 
perfectly  competent  for  the  court  below  to  take 
cognizance  of  the  title  to  said  lot,  there 
claimed  by  the  plaintiffs  under  the  United 
States;  its  decision  sustained  the  title  claimed 
under  the  United  States;  it  is  now  res  ad  judi- 
cata by  a  competent  tribunal,  and  this  court 
has  no  power  to  revise  or  disturb  the  decision 
of  the  State  tribunal  upon  that  point. 

Upon  the  plaintifl^s  case  as  presented  in  the 
eourt  below,  and  the  questions  raised  thereon, 
nothing  appears  upon  the  record  to  give  this 
eonrt  jurisdiction. 

Mr.  noward,  for  the  defendants  in  error,  said 
that  his  first  duty  was  to  disentangle  the  case 
from  the  matters  which  did  not  properly  belong 
to  it  The  entire  record  has  been  brought  here, 
jmt  as  it  was  exhibited  to  the  Supreme  Court 
of  the  State  of  Michigan,  and  although  all  the 
po/sig  nUed  in  U  wer^  verjr  proper  for  the 
il  Lb 


consideration  of  that  tribunal,  yet  they  must 
nearly  all  be  laid  aside  under  this  writ  of  error. 
10  Peters,  268. 

The  plaintiffs  below  offered  only  two  pieces 
of  evidence,  and  then  rested  their  case.  These 
two  were:  1.  An  act  of  incorporation;  2.  A 
deed  from  the  judges  of  the  United  States  for 
the  lot  in  question. 

1.  The  act  of  incorporation  is  the  hinge  upon 
which  the  whole  controversy  turns.  It  will  be 
considered  as  properly  before  this  court  for  ex- 
amination, and  the  objections  to  its  admission 
as  evidence  will  be  reserved  for  discussion  here- 
after. At  present,  I  am  getting  rid  of  super- 
fluous matter. 

2.  The  deed  from  the  judges  was  also  ob- 
jected to  in  the  State  *court.  But  that  [*S69 
objection  can  find  no  place  here.  The  Judiciary 
Act  is  very  explicit  in  conferring  upon  thia 
court  an  appellate  power  only  where  a  State 
court  decides  against  the  validity  of  an  author- 
ity exercised  under  the  United  States.  But 
the  authority  claimed  here  was,  that  the  judges 
of  the  United  States  had  the  legal  right  to  exe- 
cute this  deed,  and  the  decision  was  in  favor 
of  its  validity.  Jurisdiction  over  this  question 
is  therefore  excluded  by  the  terms  of  the  act. 
It  is  very  clear  that  the  framers  of  the  Act  of 
1789  thought  that,  as  long  as  the  State  courts 
decided  in  favor  of  any  power  claimed  to  be 
exercised  under  the  United  States,  or  against  a 
power  claimed  under  a  State  law,  there  was  no 
necessity  of  a  revising  power  in  this  court;  be- 
cause the  feelings  of  State  pride  and  State  in- 
terest would  not,  probably,  allow  of  such  de- 
cisions unless  they  were  correct.  At  all  events 
there  was  no  danger  of  an  encroachment  ujion 
the  powers  of  the  federal  government  by  the 
States  as  long  as  the  State  tribunals  themselves 
l)revente<l  it  by  their  decisions.  All  this  is  so 
clear,  that  it  is  deemed  unnecessary  to  consume 
any  more  time  upon  the  question  of  the  admis- 
sion of  this  deed.  If  the  decision  below  was 
erroneous,  this  court  has  no  power  to  review  it. 

Many  questions  arose  in  the  court  below 
I'pon  the  evidence  offered  by  the  defendants, 
but,  with  the  exception  of  the  point  reviewed 
above,  none  of  them  can  be  considered  as  prop- 
erly before  this  court. 

1.  The  defendants  below  offered  a  deed  from 
the  treasurer  of  Wayne  County  to  them,  which 
deed  the  court  refused  until  it  was  first  shown 
that  the  lot  was  assessable  for  taxes,  and  that 
the  title  had  passed  out  of  the  United  States. 
It  is  not  perceived  under  what  head  of  jurisdic- 
tion the  reviewing  power  over  this  decision  can 
be  placed.  The  authority  to  tax  and  sell  did  not 
begin  until  the  title  passed  out  of  the  United 
States.  Consequently  the  decision  is  in  favor 
of  the  exemption  from  taxation,  and  not  with- 
in the  twenty-fifth  section. 

2.  The  defendants  below  then  offered  in 
evidence  a  resolution  of  the  governor  and 
jud^s,  that  the  basis  of  the  town  should  be  an 
equilateral  triangle,  etc.,  etc.,  and  then  proved, 
by  a  mathematical  calculation,  that  lot  No.  60 
was  the  same  as  lot  No.  52.  It  is  evident  that 
the  point  ruled  bv  the  court  was,  not  the  inva- 
lidity of  the  deea  from  the  judges,  but  the  in- 
sufHciency  of  the  evidence  to  prove  the  identity 
of  the  two  lots.  The  deed  conveyed  lot  No. 
52.  But  the  lot  in  dispute  ^aa  \ot  1^^.  ^^  %.xA 
the  first  step  iox  ih»  dftl«ii<dAaiVA  \ii^v«i  \A  V^s^a.^ 
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wms  to  establish  the  identity  of  the  two  lote. 
But  the  oourt  decided,  as  a  question  of  general 
•vidence,  that  these  mathematical  calcinations 
were  not  sufficient  to  prove  it.  As  a  question 
of  general  evidence,  it  can  by  no  possibility  be 
before  this  court. 

3.  The    defendants    further    offered    certain 
parol  evidence,  which  the  court  rejected.   With 
this,  we  have  nothing  to  do. 
S70*]     *The  instructions  given  by  the  court 
below  were  four,  viz.: 

1.  That  the  lessors  of  the  plaintiff  were  well 
incorporated. 

2.  That  the  deed  of  the  judges  was  well  ex- 
ecuted. 

3.  That  on  the  1st  of  July,  1836,  there  were 
a  governor  and  judges  competent  to  convey 
tiUe. 

4.  That  the  governor  need  not  have  signed 
the  deed. 

The  first  point  is  the  one  reserved,  to  which 
the  attention  of  the  court  will  be  called  pres- 
ently. Upon  the  other  three,  the  decision  is  in 
favor  of  the  validity  cf  the  commission  under 
the  United  States,  and  affords  no  ground  for 
the  jurisdiction  of  this  court. 

So  with  the  instructions  asked  for  and  refused. 
Those  which  are  cognizable  by  this  court  are 
only  a  repetition,  in  different  phraseology,  of 
the  same  question,  viz.,  whether  or  not  there 
was  in  Michigan,  at  the  time  of  passing  the 
act  of  incorporation,  a  Legislature  capame  of 
enacting  valid  laws. 

With  respect  to  the  question  of  jurisdiction, 
it  is  not  necessary  to  say  much,  because  my 
colleague  has  placed  that  point  in  an  attitude 
of  great  strength.  But  the  opposite  counsel  is 
endeavoring  to  maintain  two  contradictory 
propositions,  which  cannot  both  be  correct, 
viz.:  That  Michigan  was  not  a  State,  because 
the  territorial  judges  were  found  to  be  there  in 
the  exercise  of  territorial  authority:  and,  2d. 
That  the  judges  had  no  right  to  execute  the 
deed,  because  the  establishment  of  a  State  gov- 
ernment had  annulled  their  authority.  Both 
of  these  positions  could  not  be  sound.  The 
counsel  must  choose  one  of  them,  and  main- 
tain only  that  one.  If,  with  a  view  to  destroy 
the  deed,  he  set  up  a  State  government,  be  it 
so.  He  could  then  no  longer  call  into  question 
the  legality  of  the  charter.  But  if,  with  a 
view  to  destroy  the  State  government,  he  set 
m  a  territorial  authority,  be  it  so.  He  must 
then  admit  the  validity  of  the  deed.  It  was 
remarkable,  too,  that  the  learned  counsel  was 
compelled,  in  order  to  maintain  his  argument, 
to  sweep  away  the  very  ground  upon  which  he 
stood  in  this  court.  He  came  here  to  com- 
plain of  the  statute  of  a  State,  in  the  lanj^ge 
of  the  twenty-fifth  section  of  the  Judiciary 
Act,  and  his  nrst  blow  was  against  the  exist- 
ence of  the  State  herself.  But  if  Michigan 
was  not  a  State  when  the  act  was  passed  of 
which  he  complains,  then  he  destroyed  his 
own  standing  here,  because  it  was  only  the 
statute  of  a  State  which  was  cognizable.  And 
thus,  the  more  effectively  the  learned  counsel 
sustained  his  position,  by  just  so  much  did  he 
make  it  more  apparent  that  this  court  had  no 
Jurisdiction  over  the  case. 

Passing  on  to  another  branch  of  the  case, 
Mr,  Howwd  BMid  be  would  ende&voT  to  main- 
im/n  tii0  tlwee  following  pointa,  viz.: 


1.  That  the  power  to  admit  new  States  is  a 
political  power  to  be  exercised  by  Ck>ngre88 
alone,  and  that  all  questions  touching  its  exer- 
cise are  political  questions,  not  confined  to  the 
judicial  power  by  the  Constitution  and  laws. 

2.  That  the  admission  of  Michigan  into  the 
Union  was  a  complete  ^exercise  of  the  [*S71 
political  power  vested  in  Congress.  It  ratified 
the  previous  proceedings  of  the  people  of 
Michigan,  and  thereby  excludes  all  inquiry 
into  tneir  correctness  by  the  judicial  power. 

3.  If  the  objection  to  the  jurisdiction  fails, 
then.  That  the  people  of  Michigan  had  a  right 
to  proceed  to  establish  a  government  whenever 
the  contingency  happened,  as  provided  for  in 
the  ordinance  of  1787. 

1st  Point.  The  existence  of  two  classes  of 
questions,  viz.,  judicial  and  political,  has  been 
more  than  once  recognized  by  this  court,  over 
one  of  which  jurisdiction  reaches,  but  over  the 
other  it  does  not.  The  line  which  divides 
these  two  classes  has  never  been  traced,  but 
the  court  has  wisely  contented  itself  with  de- 
ciding, in  each  case,  whether  it  lay  on  one  side 
of  the  line  or  the  other.  When  these  decisions 
shall  have  become  more  numerous,  it  will  be 
time  enough  to  run  the  line  throughout  its 
whole  extent,  and  frame  a  theory.  For  exam- 
ple, this  court  has  considered  the  question  of  a 
dispute  of  boundary,  such  as  that  of  the  Rio 
Perdido,  as  a  political  question,  into  the  mer- 
its of  which  it  would  not  look.  Perhaps  it 
might  be  laid  down  as  one  of  the  govern- 
ing principles  on  this  subject,  that  when  a 
question,  from  its  nature,  belongs  to  the  con- 
sideration of  either  the  executive  or  legislative 
branches  of  the  government,  the  judicial  power 
will  abstain  from  exercising  any  jurisdiction 
over  it.  See,  on  this  subject,  12  Peters,  SIT^ 
657,  731,  736-738;  6  Peters,  20. 

No  stronger  illustration  can  be  given  of  the 
nature  of  the  question  now  before  us  than  to 
refer  to  an  actual  occurrence  in  our  history. 
The  question  is,  whether  Michigan  was  a  State 
in  March,  1836.  In  the  fall  of  1836,  she  cast  her 
vote,  as  a  State,  for  President  and  Vice-Presi- 
dent of  the  United  States.  When  the  votes 
were  counted,  in  February,  1837,  in  the  pres- 
ence of  the  Senate  and  House  of  Representa- 
tives, the  late  Attorney -General,  Mr.  Grundy, 
then  a  member  of  the  Senate,  was  chairman 
of  the  joint  committee,  and  announced  the  re- 
sult of  the  count  in  this  manner:  "If  the  vote 
of  Michigan  be  counted,  Mr.  Van  Buren  has** 
(naming  the  number).  "If  the  vote  of  Michi- 
gan be  not  counted,  he  has"  (naming  that  num- 
ber). "But  in  either  event  he  has  received  a 
constitutional  majority,  and  is  therefore  elect- 
ed President  of  the  United  States." 

Now,  the  question  which  was  thus  left  un- 
settled, and  which  would  have  distracted  the 
country  if  it  had  been  necessary  to  settle,  is  the 
precise  question  which  the  learned  counsel 
now  calls  upon  this  court  to  decide.  Time  has 
not  varied  it.  Suppose  that  the  vote  of  Mich- 
igan had  been  necessary  to  make  a  majority, 
and  this  court  had  then  been  appealed  to  to 
decide  whether  Michigan  had  a  right  to  vote 
or  not.  Would  not  the  answer  have  been, 
"Non  nostrum  tantas  componere  lites*'f  It  is 
not  necessary  to  pursue  this  train  of  reflections 
.any  further. 
l     •The   govemmeiil  ii\^<:^  wBftX.^  va.  \*%1^ 
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Michigan  during  the  year  1836  was  recognized 
by  the  executive  of  the  United  States  as  exist- 
ing de  facto,  if  not  de  jure.  It  was  not  de- 
nounced and  treated  as  an  insurrectionary, 
disorganizing  body.  No  proclamation  was 
issued,  calling  upon  the  insurgents  to  disperse; 
no  militia  of  the  neighboring  States  were  called 
out  to  suppress  the  insurrection.  But,  on  the 
contrary,  Congress  and  the  President  re- 
mained tranquil  spectators  of  what  was  doing. 
If  this  court  follows  the  lead  of  the  executive 
in  recognizing  foreign  governments  de  facto, 
why  not  in  this  case  also? 
2d  Point.  It  is  necessary  to  recur  to  dates: 
1835,  May  11.  Convention  met  to  frame  a 
constitution. 

1835,  November  8.  Legislature  met  and  or- 
ganized. 

1836,  March  26.  Act  of  incorporation. 
1836,  April  1.  Society  went  into  operation. 
1836,  June   15.  Act  of  Congress,  6  Stat,  at 

Large.  49.  '*An  Act  to  establish  the  northern 
boundary  line  of  the  State  of  Ohio,  and  to 
provide  for  the  admission  of  the  State  of  Mich- 
igan into  the  Union  upon  the  conditions  there- 
in expressed." 

1836,  June  23.  Supplementary  act,  5  Stat,  at 
Large,  59. 

1836,  June  30.  Session  of  United  States  court 
and  judges. 

1836,  July  1.  Sibley,  Morell,  and  Wiikins  act- 
ed as  judges. 

1836,  July  1.  Deed  from  the  judges. 

1837,  January  26.  Michigan  finally  admitted, 
5  Stat,  at  Large,  144. 

In  these  acts  of  Congress,  and  especially  that 
of  June  23,  1836,  the  proceedings  of  the  people 
of  Michigan  are  spoken  of  as  valid.  The  Con- 
stitution is  mentioned  as  one  "which  the  peo- 
ple have  formed,"  and  propositions  are  sub- 
mitted to  the  "Legislature  of  the  State  of  Mich- 
igan," etc.,  etc. 

These  ratifications  by  Congress,  acting  under 
ita  express  power  to  admit  new  States,  preclude 
this  court  from  a  re -examination  of  the  sub- 
ject. The  power  in  Congress  is  a  political  one, 
and  has  been  fully  exercised  under  its  own 
responsibility.  Will  this  court  ever  consent 
to  hear  an  argument  whether  Texas  was  con- 
stitutionally admitted  or  not? 

3d  Point.  The  people  of  Michigan  had  a 
right  to  do  what  they  did  under  the  ordinance 
of  1787.  This  ordinance  is  reprinted  in  1  Stat. 
at  Large,  51,  note.  The  fifth  article  says, 
when  there  are  sixty  thousand  persons,  it  shall 
be  admitted  by  its  delegates  into  the  Congress 
of  the  United  States;  and  shall  be  at  liberty  to 
form  a  permanent  constitution  and  State  gov- 
ernment. 

The  Act  of  Congress  of  August  7,  1789,  1 
Stat,  at  Large,  50,  makes  this  ordinance  "con- 
tinue to  have  full  effect." 

The  only  difference  between  the  learned 
counsel  and  us  is,  that  he  thinks  there  must  be 
a  preliminary  act  of  Congress,  authorizing  a 
census  under  federal  authority,  and  the  sitting 
S7S*]  of  a  convention;  ^whilst  we  contend  that 
it  is  competent  for  the  people  to  number  them- 
selves, and  to  assemble  in  convention,  if  the 
number  shall  be  found  sufiicient. 

These  rights  imder  the  ordinance  are  polit- 
ical vested  rights,  which  no  authority  can  take 
mway  or  lessen.    But  if,   bjr  an  /nterpoiatioii ' 
$2  Jj,  ea,  ^ 


into  the  Constitution,  a  previous  act  is  held  \A 
be  necessary  by  Congress,  these  rights  no  longer 
depend  upon  the  happening  of  the  contingency 
provided  for,  but  upon  the  pleasurs  of  Con- 
gress. 

VeiT  many  circumstances  might  arise  to  pre- 
vent Congress  from  passing  a  preliminary  law. 
Want  of  time,  pressure  of  other  business,  party 
intrigue,  a  difference  of  opinion  between  the 
Houses,  and  all  the  ills  that  legislation  is  heir 
to,  might  occur  to  prevent  such  an  act.  These 
dangers  were  not  contemplated  by  the  ordi- 
nance. The  grant  of  power  was  full,  direct, 
unequivocal,  and  positive;  as  much  so  as  the 
right  of  sufferage  m  an  individual  when  he  at- 
tiuns  the  necessary  age.  When  the  fact  hap- 
pens, the  right  accrues  and  becomes  active. 

There  is  nothing  in  the  nature  of  the  power 
in  Congress  wliicn  demands  the  preliminary 
act,  for  the  people  can  just  as  well  number 
themselves,  and  assemble  spontaneously  in  con- 
vention.   For  the  rule,  see  16  Peters,  622. 

Affain,  this  course  of  proceeding  is  sanctioned 
by  long  established  practice  since  the  founda- 
tion of  the  government. 

1791,  Feb.  4.  Kentucky  was  admitted  with 
out  a  previous  law  for  a  convention.  1  Stat, 
at  Large,   189. 

1791,  Feb.  18.  Vermont  was  admitted  in 
the  same  way,    1  Stat,  at  Large,  191. 

In  this  case,  Vermont  liad  been  passing  laws, 
by  her  own  independent  authority,  ever  since 
Nfarch,  1789.  Any  one  of  these  laws  might 
have  been  questioned  on  the  same  ground  on 
which  this  act  of  incorporation  is  now  disputed. 
What  would  have  been  the  reply  of  this  court? 
It  is  furnished  in  12  Peters,  724,  where  the 
court  say,  speaking  of  Vermont:  "The  people 
assumed  by  their  own  power  the  position  of  a 
State,  and  settled  the  controversy  hy  taking  to 
themselves  the  disputed  territory  as  the  right- 
ful sovereigns  thereof."  12  Peters,  724. 

1796,  June  1st.  Tennessee  admitted.  1  Stat, 
at  Large,  491. 

But  these  had  no  Act  of  Congress  to  author- 
ize a  convention,  and  this  point  was  distinctly 
brought  before  both  Houses  of  Congress.  The 
whole  of  the  discussion  is  an  interestmg  chapter 
of  American  history.  The  committee  of  the 
Senate  reported  against  the  admission,  on  the 
very  ground  now  taken  by  the  opposite  coun- 
sel, whilst  the  committee  of  the  House  of 
Representatives  assumed  the  doctrine  for  which 
we  are  contending. 

The  result  was,  that  the  Senate  yielded,  and 
the  precise  question  now  at  issue  was  settled  by 
Congress,  as  far  as  the  legislative  branch  of  the 
government  could  settle  it,  fifty  years  ago. 

*The  Legislature  of  Tennessee  met  on  [*374 
the  28th  of  March,  1796,  and  sat  until  the  last 
of  April,  in  which  time  the  whole  State  govern- 
ment was  organized.  The  case  is  exactly 
parallel  with  that  of  Michigan. 

For  the  proceedings,  see  Senate  Journal  for 
1706,  from  April  11th,  p.  236,  to  June  1st,  and 
also  December  6,  1836;  American  State  Papers, 
Gales  ft  Seaton,  tit.  Miscellaneous,  VoL  L,  n. 
147. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

I  am  instructed  by  the  court  to  say  its  opinion 
in  this  cas^  is,  tibat  Vt  v^a«%«si^%  no  VofviA^^oGk 
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over  the  questions  submitted.  No  other  point 
it  decided  bj  us,  though  others  of  much  inter- 
est are  involved  in  the  merits  respecting  the  due 
organization  of  States,  under  our  political  sys- 
tem, and  the  effect  which  their  admission  into 
the  Union  by  Congress  has  on  the  validity  of 
their  previous  proceedings. 

Some  contend,  that  when  these  matters  prop- 
erly arise  in  a  cause,  they  are  mere  political 
questions— to  be  settled  by  the  action  of  the 
other  departments  of  the  government,  and  not 
to  be  re-examined  here.  Barclay  v.  Russel,  3 
Ves.  429;  The  Nabob  of  Areot's  case,  2  Bro.  Ch. 
6;  Foster  et  al.  v.  Neilson,  2  Peters,  809;  The 
Cherokee  Nation  v.  Georgia,  6  Peters,  20; 
lUiode  Island  v.  Massachusetts,  12  Ibid.  730, 
730,  738;  Garcia  v.  Lee,  Ibid.  617,  618. 

And  it  is  argued  that  the  acknowledgment  of 
a  domestic  State  is  like  the  reooffnition  of  the 
independence  or  existence  of  a  foreign  state; 
and  the  latter  is  well  known  to  preclude  any 
further  inquiry  by  the  judicial  tribunals  into 
the  fact  of  their  due  organization.  See,  on 
this,  6  Peters,  60,  59;  2  Craneh.  241;  8  Wheat. 
634;   4  Ibid.  64. 

It  is  further  contended,  that  if  a  State  be 
recognized  or  admitted  into  the  Union  under  a 
particular  form  of  government  or  constitution, 
this,  of  necessity,  implies  that  such  organic  ar- 
rangement is  to  be  treated  as  valid  from  its 
creation,  and  the  previous  legislation  under  it 
is  to  be  considered  as  done  or  performed  by  a 
competent  authority. 

But  we  do  not  find  it  a  duty  to  decide  any  of 
ihese  delicate  and  important  questions,  con- 
sidering the  situation  of  the  record  in  this  ac- 
tion and  the  preliminary  points  which  arise  on 
it,  and  which  must  first  be  disposed  of. 

This  being  a  writ  of  error  to  a  State  court, 
sued  out  with  a  view  to  reverse  its  decision  in 
a  case  of  ejectment  between  these  parties,  the 
only  authority  and  the  only  ground  for  our  in- 
terference with  the  decisions  of  the  State  tri- 
bunals is,  in  substance,  that  they  have  over- 
ruled some  right  or  defense  set  up  under  an  act 
of  Congress,  or  treaty,  or  Constitution  of  the 
United  States.  14  Peters,  46,  363;  12  Peters, 
66;  Williams  v.  Norris,  12  Wheat.  124. 

The  principle  under  which  the  Judiciary  Act 
of  1789  allows  this  interference  of  ours  in  the 
relations  between  the  two  governments,  always 
875*]  *of  so  sensitive  and  responsible  a  char- 
acter, is,  that  no  government  can  be  efficient 
or  just  without  the  means  of  self -protection ; 
and  hence,  that  those  who  act  xmder  it  or  claim 
rights  beneath  the  shield  of  its  laws  should, 
within  its  own  territory,  be  able  to  appeal  to 
its  own  tribunals  for  relief  whenever  their 
claims  under  it  are  decided  against  in  the 
eourts  of  the  States.  But  prejudices  here  are 
to  be  guarded  against  as  well  as  there;  and 
hence  the  paramount  rule  of  construction,  in 
all  eases  of  this  kind,  ought  to  be,  not  to  inter- 
fere at  all  unless  the  decision  is  shown  to  come 
dearly  within  the  letter  and  spirit  of  the  act  of 
Congress  permitting  an  sppeal;  and,  when  in- 
terfering, not  to  overrule  the  judgment  of  the 
State  court  unless  clearly  erroneous. 

First,  then,  is  there  a  proper  case  presented 

here  for  our  interference  at  all?     Three  in- 

stsnceg  swe  enumerated  in  the  Judiciary  Act, 

£a  which  a  writ  of  error  lies  to  a  State  court,  e 

(1')     "Where  is  drawn  in  question  the  va- 


lidity of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity;  (2.)  or  where  is 
drawn  in  question  the  validity  of  a  statute  of, 
or  authority  exercised  under,  any  State  on  the 
ground  of  their  being  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  thdr  va- 
lidity; (3.)  or  where  is  drawn  in  question  the 
construction  of  any  clause  of  the  Constitu- 
tion, or  if  a  treaty  or  statute  of,  or  commission 
held  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege,  or  exemp- 
tion specially  set  up  or  claimed  by  either  party 
under  such  clause  of  said  Constitution,  treaty, 
statute  or  commission,"  1  Stat,  at  Large,  86, 
sec.  26. 

A  claim  is  made  to  sustain  this  writ  and  our 
jurisdiction  xmder  the  first  specification,  because 
an  authority  was  set  up  by  the  original  plain- 
tiffs, that  the  deed  to  the  xoimg  Men's  Society 
was  good  under  the  acts  of  Congress,  and  this 
was  excepted  to  by  the  defendant.  But  that  can- 
not be  made  the  subject  of  a  writ  of  error,  be- 
cause the  State  court  decided  in  favor  of  its 
validity.  Gordon  v.  Caldcleugh  et  al.  8  Craneh, 
268;  Walker  v.  Taylor  et  al.  6  Howard,  64. 

Another  decision,  which  was  made  by  the 
State  court  against  the  right  set  up  by  the 
original  defendant  under  acts  of  Congress  in 
respect  to  this  title,  is  attempted  to  be  made  a 
subject  for  re-examination  under  this  writ.  But 
it  cannot  be,  for  two  reasons.  One  is,  it  does 
not  appear  what  acts  of  Congress  are  referred 
to;  and  the  other  is  the  probability,  on  the  face 
of  the  record,  not  that  such  acts  were  decided 
against,  but  only  that  the  evidence  adduced  in 
relation  to  the  right  set  up  under  them  was 
overruled.  Consequently,  nothing  remains 
under  which  to  claim  iurisdiction,  except  the 
second  specification  in  the  Judiciary  Act.  It  is 
contended  that  the  objection,  which  was  made 
in  this  case  to  the  validity  of  a  statute  of  the 
State,  on  the  ground  that  the  Legislature  were 
not  competent  or  duly  organized,  under  acts 
of  Congress  and  the  Constitution,  *so  [*S76 
as  to  pass  valid  statutes,  and  which  was  over- 
ruled, comes  within  that  specification. 

The  first  difficulty  interposed  against  this 
point  is,  that  the  plaintiffs  in  error  do  not  in 
the  record  specify  what  parts  of  the  Constitu- 
tion or  act  of  Congress  they  consider  to  have 
been  overruled  by  the  State  Court,  nor  in 
terms  that  any  parts  of  either  were  so  over- 
ruled. The  course  pursued  here  is  a  looser 
mode  of  stating  exceptions  than  is  customary, 
and  could  hardly  be  sustained  if  it  did  not  ap- 
pear on  the  record  that  the  competency  of  the 
Legislature  of  the  State  of  Michigan  to  pass 
certain  laws  was  in  fact  called  directly  in  ques- 
tion, and  the  validitv  of  them  contested,  on  the 
ground  that,  when  the  laws  passed,  the  territo- 
rial government  over  Michigan  was  still  in 
force,  and  the  new  State  government  had  not 
been  duly  organized.  And  it  seems  to  have 
been  admitted  on  both  sides  that  this  objec- 
tion was  urged — and  it  is  difficult  to  conjecture 
any  other  ground  for  such  an  objection  to  the 
competency  and  power  of  the  new  State  gov- 
ernment, unless  founded  on  its  non -conformity 
to  the  existing  acts  of  Congress  as  to  the  terri- 
tory, and  the  clause  in  the  Constitution  for  the 
Admission  ol  ne^  ^\A\Aa«   *I\ia  ax^xcv^ivV.  'v>6.% 
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ft  fair  oiie,  tbat,  as  the  territorial  governmrnt 
was  still  In  operation  in  Michigan  for  somo 
purposeii,  no  new  political  organization  could 
take  place  within  its  limits  which  was  capable 
of  passing  yalid  laws  or  charters  of  incorpora- 
tion, without  a  previous  sanction  by  Congress, 
onder  the  third  article  of  the  Ck>n8titution. 

There  probably  is  enough  in  this  record  to 
show  that  such  questions  were  raised,  and  that 
the  State  court  decided  against  the  validity  of 
the  objection,  and  under  this  view  and  the  au- 
thorities of  the  following  cases  we  shall  then 
treat  this  exception  as  sufficiently  set  out  in 
the  record.  Coons  et  al.  v.  Gallager,  15  Peters. 
18;  Williams  v.  Norris,  12  Wheat.  117;  Mc- 
Bride  V.  Hocy,  U  Peters,  167;  Crowell  v.  Ran- 
dell,  10  Ibid.  368;  M'Kinney  v.  Carroll,  12  Pet- 
ers, 70;  6  Ibid.  248. 

But  the  exception,  if  well  stated,  applies  to 
nothing  except  the  validity  of  the  particular 
statute  that  incorporated  the  Young  Men's  So- 
ciety, under  which  Jones,  the  original  plain- 
tiff, claims.  Nor  does  it  question  the  validity 
of  that  statute  on  account  either  of  its  terms 
or  subject  matter,  but  the  inability  or  in- 
competency of  its  makers  as  a  political  body  to 
pasa  any  statute  whatever.  Now,  to  ascertain 
whether  such  an  objection  can  come  within  the 
true  meaning  of  the  Judiciary  Act,  it  will  be 
necessary  to  look  at  the  language  as  well  as 
obvious  design  of  the  latter  in  conferring  this 
searching  and  overshadowing  power  of  revision 
over  the  State  tribunals.  As  before  suggested, 
it  was  to  prevent  partiality  in  them  against  the 
authority  and  agents  of  the  general  govern- 
ment; to  hold  the  protecting  supervision  in  re- 
spect to  its  own  Constitution,  treaties,  and  acts 
of  Congress,  for  purposes  of  self-preservation 
and  self-defense,  and  finally  to  insure  uniform- 
ity in  the  construction  and  operation  of  them 
over  the  whole  Union. 

S7  7*]  *Hence,  two  things  must  unite,  in 
order  to  justify  it.  There  must  be  an  act  of 
solemnity  and  importance,  such  as  a  statute, 
and  that  statute  must  be  by  a  State,  a  member 
of  the  Union  and  a  public  body,  owin^  obedi- 
ence and  conformity  to  its  Constitution  and 
laws.  This  seems  to  have  been  settled  by  this 
eourt  as  to  the  meaning  of  the  word  ''State," 
where  empowering  one  to  bring  an  action.  It 
must  be  a  member  of  the  Union.  Cherokee 
Nation  v.  Qeorgia,  6  Peters,  18.  And  it  is  not 
enough  for  it  to  be  an  organized  political  body 
within  the  limits  of  the  Union. 

In  conformity  with  this,  where  it  is  required 
that  a  party  should  be  a  citizen  of  a  different 
"State"  in  order  to  give  a  circuit  court  juris- 
diction, it  has  been  held  it  is  not  sufficient  to 
be  a  citizen  of  the  District  of  Columbia,  Harts- 
horn V.  Wright  et  al.  Peters's  C.  C.  64;  Hep- 
hum  et  al.  V.  Ellsey,  2  Cranch,  446,  or  citizen 
of  a  territory,  New  Orleans  v.  Winter,  1 
Wheat.  90,  but  the  partv  must  belong  to  a 
State  in  the  Union,  one  of  the  members  of  the 
confederacy.  Chief  Justice  Marshall  in  Hep- 
hum  et  al.  V.  Ellzey. 

Indeed,  it  has  been  settled  also,  that  a  law 
passed  by  Virginia,  before  the  government  of 
the  Union  took  effect,  cannot  be  examined  and 
decided  upon  under  this  clause  of  the  Judiciary 
Act.    Owmss  V.  Speed  et  al.  5  Wheat.  420. 

The  words  of  tnis  clause  also  appear  to  be 
jueb,  MS  to  admit  of  no  other  coDBtruction  than 
MM  It,  ed. 


that  the  statute  is  a  measure  bv  a  body  eon- 
'csscdly  a  State.    They  are,  "where  is  drawn 
n  question  the  validity  of  a  statute  of,  or  au- 
I  horitj^  exercised  under,  any  State,"  etc. 

Beside  this  apparent  recognition,  that  noth- 
ing is  to  be  examined  which  does  not  apply  to 
what  is  contained  in  a  statute,  and  that  passed 
by  a  State,  the  evil  to  be  remedied  and  guarded 
against  was  connected  merely  with  the  subject 
matter  of  statutes,  and  not  with  the  political 
competency  of  their  makers. 

The  fears  were,  from  the  reasons  just  enu- 
merated that  through  some  inadvertence,  if 
not  design,  a  State  might  legislate  against 
some  part  of  the  Constitution,  or  a  treaty,  or 
an  act  of  Congress,  and  might  trench  upon  mat- 
ters not  within  its  province  nor  belonging  to 
its  internal  concerns,  but  belonging  to  Congress, 
and  which,  by  express  terms  or  necessary  im- 
plication, were  forbidden  to  be  acted  on  by  the 
State  governments. 

Such  being  the  evil  or  danger,  it  precludes 
the  idea  that  this  clause  in  the  Judiciary  Act 
had  any  reference  to  the  fact  that  public 
bodies  which  had  not  been  duly  organized,  and 
not  been  admitted  into  the  Union,  would,  as 
States,  undertake  to  pass  laws,  without  being 
empowered  to  do  it,  which  might  encroach  on 
the  Union  or  its  granted  powers,  and  hence 
should  be  thus  guarded  against.  Such  conduct 
by  such  bodies,  if  not  situated  within  the  ter- 
ritory of  the  Union,  would  be  a  foreign  affair, 
and  not  within  the  cognizance  of  any  of  the 
departments  of  this  government,  unless  so  in- 
terfering *with  its  rights  as  to  call  for  [*S78 
the  political  e.\ercise  of  the  executive  and  legis- 
lative authority  over  our  foreign  relations. 

Again,  such  conduct  by  bodies  situated  with- 
in our  limits,  unless  by  States  duly  admitted 
into  the  Union,  would  have  to  be  reached 
either  by  the  power  of  the  Union  to  put  down 
insurrections,  or  by  the  ordinary  penal  laws  of 
the  States  or  territories  within  which  these 
bodies  unlawfully  organized  are  situated  and 
acting.  While  in  that  condition,  their  measures 
are  not  examinable  at  all  by  a  writ  of  error  to 
this  court,  as  not  being  statutes  by  a  State,  or 
a  member  of  the  Union.  And  after  such  bodies 
are  recognized  as  bavins  been  dul^  organized, 
and  are  admitted  into  the  Union,  if  they  ever 
be,  the  judicial  tribunals  of  the  general  govern- 
ment, which  acquiesces  in  the  political  organi- 
zation that  has  been  professing  to  pass  stat- 
utes, and  which  admits  it  as  a  legal  and  com- 
petent State,  must  treat  its  statutes  passed  un- 
der that  organization  as  they  would  the  stat- 
utes of  any  other  State,  within  the  meaning 
and  spirit  of  the  Judiciary  Act.  And,  if  so,  we 
must  inquire  only  into  the  validity  of  their 
subject  matter,  and  not  as  to  the  new,  any 
more  than  the  old,  States,  ever  suppose  that 
the  question  of  their  political  competency  or 
power  to  pass  statutes  at  all  was  an  inquiry  in- 
tended to  be  placed  under  our  consideration 
and  decision  by  the  twenty -fifth  section  of  the 
Judiciary  Act. 

It  follows,  then,  that  a  statute,  passed  by  a 
political  body  before  its  admission  into  the 
Union,  seems  either  not  to  be  one,  under  the 
cognizance  of  the  Union  or  its  judicial  tri- 
bunals, by  means  of  sec.  25  of  the  Judiciary 
Act,  unless  re-enacted  or  adopted  attAi  Vm^ot^- 
ing  a  SUte  (Z  Hovfard,  4»^^\  XXi^u  \\.\&  \.\«b.\»^ 
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like  the  statute  of  any  State;  or  the  admisBion 
of  the  State  into  the  Union  bj  Ck>ngre88,  eub- 
■equentlj  with  the  Gonetitution  and  political 
organization  under  which  the  etatute  was 
passed,  must  bring  it  under  our  consideration 
at  a  statute  passed  by  the  State — a  competent 
State — Cleaving,  as  in  other  cases,  merely  its 
■abject  matter  to  be  examined  in  order  to  see 
if  it  violates  or  not  any  acts  or  provisions  of 
the  general  government. 

The  question  of  their  competency  is  not, 
however,  thus  made  a  closed  one,  but  may  be 
discussed  before  the  proper  political  tribunals. 
And  where,  under  particular  laws,  their  com- 
petency is  not  conceded,  it  may  come  under 
the  consideration  and  decision  of  the  State 
courts,  and  probably  of  those  of  the  United 
States.  All  we  decioe  in  this  instance  is,  that 
it  is  not  one  of  the  grounds  for  our  re-exami- 
nation of  decision  on  it,  under  the  Judiciary 
Act.  And  it  is  no  more  objectionable  to  shut 
oat  such  a  question  from  revision  in  that  way, 
than  numerous  others  which  are  not  included 
either  in  the  words  or  objects  of  that  act.  In- 
deed, there  were,  and  still  are,  some  of  the 
hiffhest  motives  of  expediency  and  soxmd  public 
p<mcy  not  to  entangle  this  court  with  the  recon- 
sideration in  this  way  of  a  matter  so  purely 
political  and  often  so  full  of  party  agitation. 
S79*]  It  is  pretty  *strong  evidence  that  this 
view  of  the  Judiciary  Act,  and  our  duties 
under  it,  must  be  the  correct  one,  when,  on 
full  examination  of  the  precedents,  no  case  can 
be  found  where  an  objection  of  this  character 
to  a  statute  of  a  State  has  ever  been  sustained, 
or  deemed  even  a  proper  ground  for  exception 
below,  and  afterwards  brought  under  the  re- 
vision of  this  court  by  a  writ  of  error.  The  case 
of  Owings  V.  Speed  et  al.  5  Wheat.  421,  be- 
fore cited,  comes  nearest  to  this.  Taking  it  for 
cranted,  then,  we  have  shown  that  the  revision 
m  a  case  like  this  must  be  of  a  "statute"  and  a 
statute  of  a  "State,"  and  not  of  a  territory,  or 
corporation,  college,  or  unacknowledged  political 
body,  and  considering  these  as  concessions,  or 
admitted  data,  before  the  jurisdiction  arises  to 
issue  a  writ  of  error,  and  look  into  the  subject 
matter  of  such  statute  in  order  to  ascertain 
whether  in  its  terms  or  operation  it  runs 
counter  to  the  powers  of  the  general  govern- 
ment, and  that  it  is  acknowledged  on  both 
■ides  there  is  nothing  exceptionable  in  the  sub- 
ject matter  of  this  statute,  it  follows  that  there 
!■  nothing  to  revise  or  correct,  which  is  within 
the  purview  of  the  judicial  functions  of  the 
general  government  under  the  Judiciary  Act. 

Let  the  writ  of  error  be  dismissed  for  want 
of  jurisdiction. 

Mr.  Justice  McLean: 

I  think  there  is  jurisdiction  In  this  case.  The 
Detroit  Young  Men's  Society,  in  their  corporate 
capacity,  brought  an  action  of  ejectment  against 
Scott  and  Boland  to  recover  possession  of  the 
lot  in  question. 

The  deed  xmder  which  the  lessors  of  the 
plaintiff  claimed  was  dated  the  1st  July,  1836, 
and  was  signed  by  three  judges  of  the  Terri- 
tory of  Michigan.  In  making  the  conveyance, 
the  judges  acted  under  a  law  of  Congress  of 
ihe  21st  April,  1806.  As  regards  this  question, 
it  ig  not  important  to  examine  the  execution 
of  thig  trust 

Jims 


On  the  trial  it  was  proved  "that  a  Legisla- 
ture of  the  State  of  Michigan,  duly  elected 
and  returned,  was  organized  and  duly  quali- 
fied under  the  constitution  of  the  State  of 
Michigan  on  the  3d  November,  1835;  and  that 
Stevens  T.  Mason,  having  been  duly  elected 
and  returned,  was  on  the  same  day  qualified  as 
governor,  etc.  That  the  Act  entitled  'An  Act 
to  incorporate  the  members  of  the  Detroit 
Young  Men's  Society'  was  approved  26tb 
March,  1836." 

It  was  proved,  by  reputation,  that  John  S. 
Homer  purported  to  act  as  territorial  governor 
of  Michigan  until  sometime  in  the  year  1836, 
and  that  George  Morell  and  Ross  Wilkins  acted 
as  judees  until  June  of  that  year.  That  a  ses- 
sion of  the  Territorial  Court  was  held  on  tbe 
first  Monday  of  January,  1837. 

The  State  of  Michigan  was  admitted  into  the 
Union  by  the  Act  of  the  26th  January,  1837. 

On  the  trial,  the  counsel  moved  the  court  to 
instruct  the  jury,  that  the  Act  "to  incorporate 
the  members  of  the  Detroit  Young  Men's 
^Society"  was  not  of  binding  force,  [*S80 
"unless  the  jury  should  find  that  the  State 
government  of  the  State  of  Michigan  was,  at 
the  time  of  the  passing  and  approval  of  said 
act,  established,  and  in  full  and  legal  force  and 
operation." 

The  twenty-fifth  section  of  the  Judiciary 
Act  of  1789  provides,  "that  a  final  judgment 
or  decree  in  anv  suit,  in  the  highest  court  of 
law  or  equity  of  a  State  in  which  a  decision  in 
the  suit  could  be  had,  where  is  drawn  in  ques- 
tion" "the  validity  of  a  statute  of,  or  an  au- 
thority exercised  under,  any  State,:  on  the 
ground  of  their  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  valid- 
ity," may  be  re-examined  in  this  court  by  a 
writ  of  error. 

This  act  of  incorporation  was  given  in  evi- 
dence, as  a  part  of  the  plaintiff's  title;  and  on 
the  validity  of  the  act  his  right  to  a  recovery 
depended.  The  deed  having  been  made  io 
the  lessors  of  the  plaintiff  as  corporators,  they 
could  recover  only  in  that  capacity.  The 
validity  of  this  statute  was  questioned,  as  ap- 
pears from  the  record,  on  the  ground  that  it 
was  passed  before  the  State  was  admitted  into 
the  Union;  and  the  court  held  that  the  statute 
was  valid.  By  the  Constitution,  Congress  has 
power  to  admit  into  the  Union  "new  States." 
The  time  of  admission  is  a  question  of  law,  and 
not  a  political  question.  At  the  present  term 
we  have  had  occasion  to  decide  the  date  of  the 
admission  into  the  Union  of  the  States  of 
Florida  and  Iowa. 

The  above  facts  present  the  very  case  pro- 
vided by  the  statute  for  the  exercise  of  jurisdic- 
tion by  this  court.  A  right  was  set  up  under 
the  statute  of  a  State,  and  that  statute  was  al- 
leged to  be  repugnant  to  the  Constitution  and 
laws  of  the  United  States;  and  the  decision  of 
the  State  court  was  in  favor  of  the  validity  of 
such  statute.  No  case,  it  would  seem,  could 
arise,  more  completely  within  the  letter  and 
spirit  of  the  twenty-fifth  section. 

It  is  said  that  the  act  upon  its  face  does  not 

1  purport  to  be  repugnant  to  the  Constitution  or 
laws  of  the  United  States.  If  this  be  admitted, 
it  by  no  means  follows  that  the  act  is  constitu- 
tional  Vf  beiYiec  QonaWV.uWoii'sX  ^x  xw<q\.  xsvwiN.  '^ 
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datannined  by  the  effect  of  tb«  act.    But  in  m;  power  to  Hurrender  the  fugitiva  in  the  federal 

judgmeiit  thi*  act  !■  repugnant  to  the  Constitu-  governroeat,  aa  auch  power  was  not  conferred 

tion  and  laws  o(  the  Union.  by  the  lawa  of  natjoni,  but  must  be  given  bj  * 

tliehigan  was  an  organized  territory  of  the  treaty,  or  by  reciprocal  legislation.  Still,  aatha 
United  Statee.  Iti  governor,  judges,  and  all  foreign  intereouTM  waa  vested  In  the  seneral 
other  territorial  ofSeere,  were  in  the  discharge  government,  no  part  of  it  could  be  exercised  by 
of  their  various  function*.  The  sorereignty  of  the  State*  without  conflicting  with  the  federal 
the  Union  extended  to  It.  Under  these  clr-  power.  Now,  the  conflict  of  power,  in  the  caae 
euuutancea,  the  people  of  Michigan  aaaembled  under  consideration,  is  clear  and  direct.  The 
by  delates  in  convention,  and  adopted  a  *two  sovereignties  of  the  State  and  the  [*S8S 
constitution,  and  under  it  elected  metntters  of  territorial  government  cannot  axiat  at  the  same 
both  branches  of  their  Legialature,  governor,  time  within  the  same  limita.  The  territorial 
and  judgea,  and  organised  the  State  govern-  government  exieta  In  full  vigor  until  It  ia  abol- 
ment.  No  lerioue  objection  need  be  made,  in  lehed  by  the  admieaion  of  the  State.  There 
tny  judgment,  to  the  aaeemblage  of  the  people  was,  then,  a  direct  and  irreconcilable  repug- 
in  convention  to  form  a  conatitution,  although  nance  in  the  exercise  of  the  eovereign  power  bf 
it  IB  the  more  regular  and  cuetomary  mode  to  the  State,  ao  long  a*  the  federal  authority  waa 
SSI*]  proceed  under  the  sanction  of  'on  act  exercised  in  the  territory. 
of  Congress.  But  until  the  State  ehall  be  ad- 
mitted into  the  Union  by  act  of  Congress,  the  Mr.  Justice  Wayne  concurred,  that  this  eonit 
territorial  government  remains  unimpaired.  had  not  jurisdiction  in  this  case,  but  did  not  aa- 

No  act  of  the  people  of  a  territory,  without  sent  to  any  conclUBions  in  the  opinion  on  the 

the  aanction  of  Congrese,  can  change  the  ter-  merits  in  tiuscontroveray  involving  the  political 

ritorial  into  a  State  government.  The  Conatitu-  relations  of  Michigan  with  the  United  State* 

tion  requires  the  assent  of  Congress  for  the  ad-  before  Michigan  was  admitted  into  the  Union, 
mission  of  a  State  into  the  Union;   and  "the 
United  States  guaranty  to  every  State  in  the 

Union     a    repuolican     form     of    government."  i 
Hence  the  necessity,  In  admitting  a  State,  for 

Congresa  to  examine  its  constitution.  vnwr. 

The  Act  "to  incorporate  the  members  of  the  _, ,                                *    i.    i.     j         *i.    * 

Detroit  Young  Men's  Society,"   was  the  oxer-  Th""  «"'"•  <""«  "n.™  "*  ?"™  *"  the  tra^ 

else   of   sovereign   power-a  power  totally   re-  ^'^"P^  °f  *•>"  record  from  the   Supreme  Court 

pugnant  to   the   eovereignty   of  the   Union,   in  "'  *'"'  State  of  Michigan,  and  was  argued  by 

ita   territorial   form.     Until  the   26th   of   Jan-  counsel;    on  consideration   whereof,   it  la  now 

uary.   1837.   Michigan   was   not   admitted   into  "le"  ordered  and  adjudged  by  thie  court,  that 

the  Union  and  recognized  as  a  State.    What-  '>"»  ™"''<'  '>«.  ""?  the  same  i*  hereby  disnusaed. 

ever  effect  this  admission  may  have,  by  way  of  '<"  the  want  of  juriadiction. 

relation,  on  the  exercise  of  the  political  powers  

of  the  State  prior  to  that  time,  is  not  now  a  '"" 

question.     The  question  of  Jurisdiction  relates   _._.„   „_.„„„    «  ,  .,„     ■      i. 

to  the  time  the  abt  waa  passed,  and  its  validity.  THE   UNITED   STATES,   PUlntiffs   ti>   Error, 

This  act  of  incorporation  was  repugnant  to  ''• 

the  Constitution  of   the  United  States,  under  THE   BANK   OF   THE   UNITED   STATES, 
which   the   territorial   government   waa   organ- 

Ued.     It   was  repugnant  to  the  laws  of  Con-  Maryland    statute— an    inatrument    drawn    by 

grea*  which  formed  that  organization.     It  was  one  government  on  another  in  form  of  bill  of 

an   exercise   of   sovereignty   incompatible   with  exchange  la  not  subject  to  protest  and  dam- 

the  sovereignty  of  the  Union,  in  all  ite  legal  ages,   not  being  governed  by   the   law   mer- 

forma.     And  this  act  waa  declared  by  the  Su-  chant. 

preme  Court  of  Michigan  to  be  valid.     I  can-  

'   a  of  a  clearer  ease  for  juriadiction  1°  the  ease  of  tha  Ilnlted  States  v.  Tbe  Bank  of 

9  oi  a  Clearer  case  lor  juneaicHon.  ,,o,t*d  8Ut«  12  Howard.  711).  the  court  U  of 


governor,  in  the  exercise  of  a  supposed  power  bill  li  aa  opan  qnaatlan,  and  for  tt 

■;  "L^iSft  "fT^- '  '"«""■  '7°.  Vf'  ""!■'  S.5SS  ffuSiAWiTss,  a .»  u™* 

claimed  by  the  Canadian  government,  to  be  de-  d^ea  not  embrace  a  tdll  ot  aiclianKe  drawn  on  a 

tivered  up;    and   the   Supreme   Court   of   that  rorelgn  Eovemmeat. 

SUt«,  having  brought  the  accused  before  it  by  .^^^^  ^i  ;^^i^/*J't^°/^-^^\l''aotltia'nmai 
a  habeas  corpus,  remanded  him  to  custody.  Thla  ^  governed  br  the  law  mfrchkat,  sad  theiefare 
court,  under  the  twenty  fifth  aectlon,  took  juris-  ti  not  subject  to  protest  and  conseqnenUsl  dam- 
diction  of  the  case,  on  the  ground,  in  tbe  Ian-  ■**•■ 
euage  of  the  Chief  Justice,  "that  the  exercise  —,r„a  _..  _„  i,„„„i,.  „_  v„  _ui  „*   ■„,,, 

^?  K"  -r ""  ™S "?  mi"  »*,:'/,  T™.x  'cSLfA  "o?  .K  mii'^sz 

*         u*ii  <«.                      L.  1-      1  <     ^            f  was  a  continuation  of  the  same  case,  between 

aaya,  "All  the  powers  which  relate  to  our  for-  .,"     „_  „.rfi„   _i,i„i,  „..  »»,4.j  L  o  w„_ 

ei^  intercourse'^are  confided  to  the  ^ner.l  gov-  ^^l  ""?'*  P"*'"*'  "''''='■  ""  "P""^"!  ">  ^  How- 

ernment."    "If  there  was  no  prohibition  to  the  ^       "         ^^  ^^  ^^^  ^^^^  ^^  ^^  ^^, 

States,  yet   the   exercise  of  such  a  power   on  ^ ; 

tbeir  part  is  inconsistent  with  the  power  upon  noti. — Bill  of  eicbsQEC,  reqnisit?*  of. 

tba    aama    subject    conferred    on    the    United  Wbat  conatltutes  a  bin  of  eichuige.    8  Eent't 

o*.»..  »  Com.  T4;  Baylev  on  Bills,  1  ■,  Hmei  ».  Km,  ft 

.,         ,     .1                 ^  .,  ,           ,t  Bsrn.  k  Creea.  iHA:  ¥iAniJo\^^  ■».  ^MVto,  %  *■«!>- 

Jfow,  In  tbe  ecM  of  Holm—,  there  waa  no  Ala.  78i  Pottw  ?.  tjlw.  1  UtU.  W,  ll!W«i  ^. 

tt  Ii.  ed.  V^\ 
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ttp  'or  triiil  III  November,  1844,  when  the  jury, 
ander  the  inHtructions  of  the  court,  found  a 
verdict  for  the  defendant  below,  viz.,  the 
bank. 

At  the  trial,  the  following  bill  of  exceptions 
was  filed,  which  brought  the  case  again  to  this 
courts 

Bill  of  Exceptions. 

Be  It  remembered,  that  at  the  sessions  of 
April,  A.  D.,  1838,  came  the  United  States  of 
America  into  the  Circuit  Court  of  the  United 
S83*]  "States  for  the  Bastem  District  of 
Pennsylvania,  and  impleaded  the  President,  Di- 
rectors and  Company  of  the  Bank  of  the  United 
States,  in  a  certain  plea  of  trespass  in  the  case, 
etc.,  in  which  the  said  plaintiffs  declared  (prout 
narr.)  and  the  said  defendants  pleaded  (prout 
pleas).  And  thereupon  issue  was  joined  be- 
tween them. 

And  afterwards,  to  wit,  at  a  session  of  said 
court,  held  at  the  city  of  Philadelphia,  before 
the  Honorable  Archibald  Randall,  judge  of  the 
said  court,  on  the  —  day  of  November,  A.  D., 
1844,  the  aforesaid  issue  between  the  said  par- 
ties came  to  be  iried  by  a  jury  of  the  said  dis- 
trict, duly  impaneled  (prout  jury),  at  which  day 
came  as  well  the  plaintiff  as  the  said  defendant, 
by  their  respective  attorneys;  and  the  jurors 
aforesaid,  impaneled  to  try  the  issues  aforesaid, 
being  also  called,  came,  and  were  then  and  there 
in  due  manner  chosen  and  sworn,  or  affirmed,  to 
try  the  said  issues;  and,  upon  the  trial,  the 
counsel  of  the  said  plaintiffs  stated  their  de- 
mand to  be  for  $170,041.18,  with  interest — the 
balance  unpaid —due  to  the  plaintiffs  as  holders 
of  66,602  shares  of  the  capital  stock  of  defend- 
ants, of  $3.60  per  share,  being  the  amount  of  a 
dividend  of  half-yearly  profits  declared  by  the 
defendants  in  cne  month  of  July,  A.  D.  1834. 
And  to  maintain  the  said  issue  on  the  part  of 
the  plaintiffs,  proved  that  they  were  then  the 
holders  of  said  shares  of  stock,  and  gave  in 
evidence  a  resolution  of  the  directors  of  the 
said  defendants  made  on  the  7th  July,  1834 
(prout),  and  their  advertisement  in  one  of  the 
daily  newspapers  of  Philadelphia  (prout),  and 
the  account  of  the  said  defendants  in  their 
books  with  the  plaintiffs  for  the  first  half-year 
of  1833   (prout). 

And  the  defendants,  to  maintain  the  said  is- 
sue on  their  part,  gave  in  evidence  a  bill  of  ex- 


change, drawn  and  dated  at  the  Treasury  De- 
partment of  the  United  States,  Washington,  7th 
February,  1833,  by  the  Secretary  of  the  Treas- 
ury on  the  Minister  and  Secretuy  of  State  for 
the  Department  of  Finance  of  the  kingdom  of 
France  for  4,866,006  00-100  francs,  payable  at 
sight  to  the  order  of  defendants'  cashier  (prout 
bill);  and  the  several  indorsements  thereon 
(prout) ;  and  a  writing  of  the  same  date  with 
the  said  bill,  under  the  seal  of  the  United  States 
and  hand  of  the  President,  dated  at  Washing- 
ton (prout) ;  and  the  presentment  and  refusal 
of  payment  and  protest  of  said  bill,  at  Paris,  on 
the  22d  of  March,  1833  (prout) ;  protest,  and  a 
notice  thereof  b^  defendants,  through  their 
cashier,  to  the  said  Secretary  of  the  Treasury, 
in  a  letter  of  20th  April,  1833  (prout) ;  and  the 
return  of  said  bill  and  protest  to  the  said  Sec- 
retary of  the  Treasury,  in  a  letter  from  the 
said  defendants'  cashier,  dated  13th  May,  1833, 
with  an  account  annexed;  in  which  letter  and 
account  demand  was  made  of  the  payment  of 
the  principal  of  the  said  bill,  with  costs  and 
charges  of  protest  and  interest  thereon,  and 
damages  on  said  principal,  at  fifteen  per  cent, 
(prout  letter  and  account) ;  and  proved  the  then 
rate  of  exchange  to  have  been  as  therein  stated; 
*and  gave  in  evidence  a  statute  of  the  [*S84 
State  of  Marvland  (prout),  passed  in  1786,  and 
an  article  of  the  commercial  code  of  France 
(prout) ;  and  the  correspondence  (prout)  be- 
tween the  Secretary  of  the  Treasury  and  the 
defendants,  concerning  said  bill,  before  and 
after  the  drawing  thereof,  and  proved  the  al- 
lowance by  the  Secretary  of  the  Treasury  of  a 
credit  for,  and  payment  thus  made,  of  the  prin- 
cipal of  said  bill;  and  further  proved  the  pre- 
sentment to  the  accounting  ofilcers  of  the  treas- 
ury, and  their  rejection  and  disallowance  of  a 
claim  on  the  part  of  the  defendants,  for  a  credit 
of  the  said  fifteen  per  cent,  thereon,  and  said 
cost  and  charges  of  protest  (prout  exempli- 
fication); and  the  said  defendants  claimed  on 
the  said  trial  a  credit  for  and  to  set  off  defalk.: 
the  same  claims  being,  as  they  allege,  in  amount 
equal  to  the  claim  of  the  plaintiffs. 

And  the  said  plaintiffs,  to  rebut  the  aforesaid 
claim  of  the  said  defendants  to  a  set-off,  relied 
upon  and  gave  in  evidence  a  convention  be- 
tween the  United  States  of  America  and  France, 
made  the  4th  day  of  July,  A.  D.   1831,  and 


Thompson,  8  Blann.  A  Or.  678;  Byles  on  Bills  of 
Exchange  end  Promissory  Notes,  1,  4. 

A  check  upon  a  bsnk  partakes  more  of  the  chsr- 
acter  of  a  bill  of  exchange  than  of  a  promissory 
note.  A  check  paysble  to  bearer  passes  by  deliv- 
ery, and  the  bearer  may  sue  on  it  as  on  an  inland 
bill  of  exchange.  Cruger  v.  Armstrong,  8  Johns. 
Cas.  6;  Conroy  v.  Warren,  8  Johns.  Cas.  260; 
Woods  V.  Schroeder.  4  Harr.  A  J.  270;  Bohem  v. 
Sterling,  7  Term.  R.  480;  Walker  v.  Qeisse,  4 
Wheat.  262;  Berle  v.  Norton,  0  Hees.  &  W.  800; 
Wuokey  v.  Pole,  4  B  &  Aid.  1. 

A  bill  or  note  is  not  confined  to  any  set  form  of 
words.  But  it  must  be  absolutely  and  exclusively 
for  the  payment  of  money.  Jonev  v.  Fales,  4  Mass. 
246 :  Lawrence  v.  Dougherty,  6  Tcrg.  436 ;  Ellis  v. 
Ellis,  Oow.  210:  Eddison  v.  Collinaridge.  Law 
Jour.  Rep.  Com.  Pleas,  Sept  1860,  p.  208;  Rhodes 
V.  Llndly,  8  Hamm.  61 :  Atkinson  v.  Msnks,  1  Cow. 
091 :  Morris  v.  Lee,  2  Ld.  Raym.  1800 ;  Jerome  v. 
Whitney,  7  Johna  821 ;  Thomas  v.  Roosa.  7 
Johns.  401 ;  Peay  v.  Pickett,  1  Nott.  &  McC.  264. 

In  England,  negotiable  paper  must  be  for  the 
payment  of  money  in  specie,  and  not  in  bank  notes. 
But  In  this  country  a  note  payable  In  bank  bills  Is 
a  good  negotiable  note,  if  confined  to  a  species  of 
TMp^r  un/rergMjJj  current  bb  cash.  Bsylcy  on  Bills, 
^'  Stoij'  on  BlilB,  53;  Whitman  v.  Childress,  6 
MOO 
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Humph.  (Tenn.)  803;  Keith  v.  Jones,  0  Johna 
120 :  Judah  v.  Ifarris,  19  Johns.  144 ;  Sweetland 
V.  Craight.  16  Ohio,  118;  But  see  McCormlck  v. 
Trotter,  10  Serg.  A  R.  04 ;  Qray  v.  Donaboe,  4 
Watts.  400:  Hasbrook  v.  Palmer,  2  Mclean.  10. 

The  payment  must  not  rest  upon  any  contingen- 
cy, except  the  failure  of  the  general  personal  cred- 
it of  the  person  drawing  or  negotiating  the  Instm- 
ment.  Dawkes  v.  DeLorane,  3  Wlls.  207;  Beards- 
ley  V.  Baldwin,  2  Str.  1151 ;  Roberts  v.  Peaks.  1 
Burr.  823;  Cook  v.  Satterlee,  0  Cow.  108;  van 
Vacter  v.  Plack,  0  Sm.  &  M.  (Miss.)  808;  Sea- 
cord  V.  Burling,  6  Den.  444. 

The  event  on  which  the  instrument  is  to  become 

{>ayable  must  be  fixed  and  certain,  or  which  most 
nevitably  happen.  Cook  v.  Colehan,  2  Str.  1217 : 
Andrews  v.  Franklin,  1  Str.  24:  1  Wlls.  202;  8 
Wils.  213;  Molfatt  v.  Edwards,  1  Carr.  A  Marsh. 
10:  Walker  v.  Roberts,  1  Carr.  A  Marsh. 
690 ;  Colehan  v.  Cook,  Wllles,  300 :  Pearson  v.  Gar- 
rett 4  Mod.  242;  Jocelyn  v.  Lacier,  10  Mod.  204, 
310:  Appleby  v.  Blddulph,  8  Mod.  303 :  Jenny  v. 
Herle.  2  Ld.  Raym.  1801 ;  Bamsley  v.  Baldwin.  7 
Mod.  417;  Palmer  v.  Pratt,  2  BIng.  186;  Carlos 
V.  Fancourt,  6  Term.  482 ;  worley  v.  Harrison,  8 
Ad.  A  Ell.  009 :  Ooss  v.  Nelson,  1  Burr.  220;  Stev- 
ens V.  Blunt.  7  Mass.  40. 
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Thb  Unitkd  States  v.  The  Baitk  of  the  United  Statbil 


rmtlfied  the  2d  day  of  February,  A.  D.  1832 
(prout  same),  together  with  an  Act  of  Ck>ngre88 
passed  the  13th  day  of  July,  1832  (prout),  by 
the  seventh  section  of  which  it  was  made  the 
duty  of  the  Secretary  of  the  Treasury  ''to  cause 
the  several  installments,  with  the  interest  pay- 
able thereon,  payable  to  the  United  States,  in 
virtue  of  the  said  convention,  to  be  received 
from  the  French  govemmeni;  and  transferred 
to  the  United  States  in  such  a  manner  as  he 
may  deem  best,  and  the  net  proceeds  thereof  to 
be  paid  into  the  treasury.*'  And  also  a  letter  of 
Edward  Livingston,  Department  of  State,  dated 
Washington,  8th  February,  1833,  to  Nathaniel 
Niles,  &q.,  Paris.     (Prout  same.) 

And  the  counsel  for  the  said  plaintiffs  re- 
quested the  learned  judge  to  charge  the 
jury— 

1.  That  the  evidence  in  the  cause  does  not 
show  a  contract  between  the  government  and 
the  bank  for  the  sale  of  a  bill  of  exchange,  but 
an  undertaking  on  the  part  of  the  defendants, 
as  the  agents  of  the  plaintiff,  to  transfer  to  the 
United  States  the  first  installment  due  under 
the  treaty  with  France,  and  that  the  bill  was 
only  one  of  the  instruments  for  carrying  the 
same  into  effect.  And  further,  that  the  question 
of  agency  is  for  the  jury  to  decide. 

2.  That  the  Act  of  Maryland  of  1785,  under 
which  the  defendants  claim  damages,  does  not 
extend  to  the  United  States. 

3.  That  the  bill  in  question,  being  drawn  by 
one  government  upon  another  and  upon  a  par- 
ticular fund,  is  not  a  bill  of  exchange  within  the 
legal  meaning  of  the  terms,  and  is  not  embraced 
by  the  statute. 

4.  That  the  defendants,  being  indorsers  of 
the  bill,  and  not  the  holders  or  owners  at  the 
time  of  protest,  are  not  entitled  to  the  dam- 
ages, since  they  have  not  paid  them. 

But  the  court  refused  to  instruct  the  jury  a^ 
requested  by  the  plaintiffs'  counsel,  and  charged 
them  as  follows,  to  wit.: 

It  is  admitted,  that  if  this  was  a  suit  between 
S85*]  individuals,  and  the  ^defendant  was 
the  actual  owner  of  a  bill  of  exchange  drawn 
by  the  plaintiff  on  a  foreign  country,  and  pro 
tested  for  nonpayment,  he  would  be  entitled  to 
the  damages  now  claimed  by  the  bank;  but  it 
is  contended,  1st,  that  the  evidence  in  this 
cause  does  not  show  a  sale  of  the  bill  of  ex- 
change to  the  bank,  but  an  agency  on  the  part 
of  the  bank  to  assist  in  procuring  the  transfer 
of  the  funds  to  the  United  States.  The  whole 
of  the  evidence  on  this  subject  is  in  writing, 
and  therefore  a  matter  of  law,  and,  in  my  opin- 
ion, establishes  a  clear  and  unequivocal  sale  by 
the  United  States,  and  purchase  and  payment 
for  the  bill  by  the  bank;  and  that  in  the  en- 
deayors  to  collect  it  there  was  no  other  agency 
than  always  exists  between  the  owner  and  other 
parties  to  a  bill  of  exchange.  Again,  it  is 
said,  that  if  this  was  a  purchase  of  the  bill  by 
the  bank,  yet  the  defendants  cannot  set  off  this 
claim,  because  the  Act  of  Maryland  of  1785 
does  not  extend  to  bills  drawn  by  the  govern- 
ment of  the  United  States.  When  the  United 
States,  by  its  authorized  officer,  become  a  par- 
ty to  negotiable  paper,  they  have  all  the  rights, 
and  incur  all  the  responsibility,  of  individuals 
who  are  parties  to  such  instruments;  there  is 
no  difference,  except  that  the  United  States 
19  I/,  ed. 


cannot  be  sued;  and  from  the  unavoidable  use 
of  commercial  paper  by  the  United  States,  they 
are  as  much  interested  as  the  community  at 
large  in  maintaining  this  principle. 

In  the  present  case,  the  United  States  do  not 
sue  for  a  debt  due  to  them  as  a  government^ 
but  as  stockholders  or  copartners  for  their  pro- 
portion of  the  profits  accruing  on  the  use  of 
their  money,  which  they  have  invested  in  the 
stock  of  the  corporation,  and  are  to  be  treated 
in  all  respects  like  any  ordinary  stockholder, 
who  would  be  bound  to  pay  a  debt  due  to  the 
bank  before  he  could  sustain  an  action  for  his 
dividends. 

The  remaining  objections  are,  that  if  the 
Maryland  Act  of  1785  does  embrace  bills  drawn 
by  government,  then  this,  being  a  bill  drawn 
on  a  particular  fxmd,  is  not  a  bill  of  exchange 
in  the  legal  meaning  of  the  term;  and  that  If 
it  is  such  a  bill,  the  bank  was  not  the  holder  or 
owner  of  it  at  the  time  of  protest,  and  there- 
fore is  not  entitled  to  the  damages  given  by 
the  statute. 

These  questions  appear  to  me  to  have  been 
determined  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  present  cause  in  favor  of  the 
defendants;  whether  they  were  rightly  deter- 
mined, it  is  not  for  us  to  inquire;  tliat  deter- 
mination is  binding  on  us,  and  until  reviewed 
by  themselves  must  be  considered  the  law  of 
the  land.  If  I  have  mistaken  their  views  on 
this,  or  erred  in  any  other  point  of  the  cause, 
it  will  be  corrected  by  a  re-examination  of  the 
case  in  that  court;  but  a  construction  of  their 
opinion,  given  by  the  jury,  is  only  capable  of 
being  reexamined  in  this  court,  which  may 
lead  to  a  new  trial  and  lengthen  litigation,  to 
the  disadvantage  of  all  parties,  as  it  will  un- 
doubtedly be  only  finally  determined  in  the 
ourt  of  the  *last  resort.  This  being,  [*S86 
hen,  my  view  of  the  law,  in  my  opinion  the  de- 
fendants are  entitled  to  the  verdict. 

And  thereupon  the  counsel  for  the  plaintiffs 
jxcepted. 

The  cause  was  argued  by  Mr.  Clifford  (the 
Attorney-General)  and  Mr.  Nelson  for  the 
United  States,  the  plaintiffs  in  error,  and  by 
Mr.  Sergeant  for  the  bank. 

Mr.  Clifford  assigned  five  causes  of  error, 
viz.: 

1st.  That  the  bill  upon  which  the  damages 
in  controversy  are  claimed  by  the  defendants 
in  error,  under  the  circumstances  stated  in  the 
record,  is  not  a  bill  of  exchange  and  embraced 
by  the  Maryland  statute  of  1785. 

2d.  That  if  a  bill  of  exchange  within  the 
terms  of  that  statute,  the  statute  does  not  ex- 
tend to  the  United  States,  so  as  to  render  them 
liable  to  the  payment  of  the  fifteen  per  cent, 
damages  claimed  by  the  defendants. 

3d.  That  the  evidence  in  the  cause  does  not 
show  a  contract  between  the  plaintiffs  and  the 
defendants  for  the  sale  of  a  bill  of  exchange, 
but  an  undertaking  on  the  part  of  the  defend- 
ants, as  the  agents  of  the  government,  to  trans- 
fer to  the  United  States  the  first  installment 
due  under  the  treaty  with  the  King  of  the 
French  of  the  4th  July,  1831,  and  that  the  bill 
in  question  was  one  of  the  instrument!  for  ac- 
complishing that  object. 

4tn.  That  the  defendants,  being  indorsers  of 
the  bill,  and  not  owners  or  holders  at  tba  tlma 
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•f  protest,  are  not  entitled  to  damages,  since 
Ihey  have  not  paid  them. 

6th.  That  there  was  error  in  the  charge  of 
the  court  below  in  having  instructed  the  jury 
that  the  defendants  were  entitled  to  their  ver- 
dict, thus  withdrawing  from  the  consideration 
of  the  jury  the  facts  which  they  alone  were 
oompetc»it  to  find. 

After  stating  these  points,  the  Attomey-(}en- 
eral  proceeded  with  the  argument. 

The  demand  of  the  plaintiffs  is  not  the  sub- 
ject of  dispute.  The  questions  to  be  deter- 
mined grow  out  of  the  set-off  filed  by  the  de- 
fendants. That  claim  had  its  origin  in  an 
unsuccessful  attempt  of  the  Secreti^y  of  the 
Treasury,  through  the  medium  of  the  Bank  of 
the  United  States,  to  transfer  to  this  country 
the  first  installment  payable  to  this  government 
by  France,  under  the  convention  of  the  4th 
July,  1831.  He  i)roposed  to  discuss  veir  brief- 
ly the  several  points  taken  in  the  bill  ox  excep- 
tions, at  the  last  trial  in  the  court  below.  He 
had  no  doubt  he  might  properly  do  so,  notwith- 
standing the  cause  was  formally  before  the 
court  on  a  previous  occasion,  when  a  decision 
was  pronounced  upon  the  points  then  presented 
under  the  bill  of  exceptions  at  that  term.  See 
2  Howard,  711.  If  it  were  not  apparent  then, 
the  facts  now  disclosed  afford  convincing  proof 
that  the  record  in  the  former  cause  was  in 
S87*]  many  respects  incomplete.  ^Fortunately 
for  both  parties,  the  present  record  is  sufficient- 
ly full,  and  the  exceptions  broad  enough,  to 
open  the  whole  merits  of  the  dispute,  and  to 
warrant  the  parties  in  submitting  the  cause  to 
a  final  decision. 

1.  He  submitted  first  the  proposition,  that 
the  evidence  in  the  cause  does  now  show  a  con- 
tract between  the  plaintiffs  and  the  defendants 
for  the  sale  of  a  bill  of  exchange,  but  an  im- 
dertaking  on  the  part  of  the  defendants,  as  the 
agents  of  the  government,  to  transfer  to  the 
United  States  the  first  installment  due  under 
the  treaty,  and  that  the  bill  in  question  was 
one  of  the  instruments  for  accomplishing  that 
object. 

Whatever  the  forms  may  have  been,  this 
was  a  public  transaction  between  two  sovereign 
independent  nations,  for  the  purpose  of  carry- 
ing into  effect  a  treaty  stipulation.  In  this 
ffeneral  view  the  real  parties  are,  1st.  The 
United  States;  2d.  The  government  of  France; 
8d.  The  Bank  of  the  United  States,  at  that 
time  the  fiscal  agent  of  the  government,  and 
authorized  and  commissioned  to  demand  and 
receive  from  France  a  certain  fimd,  and  to 
transfer  the  same  to  this  country.  Such  was 
the  purpose.  The  instruments  executed  were 
such  as  the  President  of  the  United  States,  the 
Secretary  of  the  Treasury,  and  the  president  of 
the  bank  deemed  sufficient,  and  best  calculated 
to  effect  this  object.  Leaving  out  of  view  the 
parties  to  the  bill  in  London  and  Paris,  and 
supposing  it  to  have  been  presented  by  the 
cashier  of  the  bank,  in  whose  favor  it  was 
drawn,  and  protested  for  nonpayment  as  in 
this  case,  but  without  intervention — which  is 
the  strongest  view  that  can  be  taken  of  the 
case  for  the  bank — still  the  letters  of  the  par- 
ties, and  other  instruments  executed  at  the 
date  of  the  bill,  would  determine  the  character 
of  the  etmtnct.  The  Act  of  Congress  of  the 
SOS 


13th  July,  1832,  4  Statutes  at  Tiarge,  574,  made 
it  "the  duty  of  the  Secretary  of  the  Treasury  to 
cause  the  several  installments,  with  the  inter- 
est thereon,  payable  to  the  United  States,  in 
virtue  of  the  said  convention,  to  be  received 
from  the  French  government,  and  transferred  to 
the  United  States  in  such  manner  as  he  may 
deem  best."  Congress  conferred  the  power  to 
cause  the  fund  to  be  received  and  transferred. 
Under  this  act  the  Secretary  had  no  right  to 
deal  in  exchange,  or  even  to  draw  a  bill  except 
as  a  means  to  accomplish  the  purpose  described 
in  the  act  itself.  The  Secretary  of  the  Treasury 
took  this  view  of  the  law  in  his  letter  to  the 

£  resident  of  the  bank  of  the  31  st  October,  1832. 
[e  commences  by  referring  to  the  convention, 
and  remarks:  "The  Secretary  of  the  Treasury 
being  charged  by  the  Act  of  13th  July  last 
with  transferring  to  the  United  States  the  sev- 
eral installments  receivable  under  the  conven- 
tion, I  am  desirous  of  effecting  that  object  in 
such  a  manner  as  may  be  most  beneficial  to  the 
interests  of  the  claimants  for  whom  the  money 
is  to  be  received,  and  with  this  view  I  shall  be 
glad  to  receive  your  suggestions  in  regard  to 
the  transfer  of  the  first  installment.^  The 
*bank  was  thus  officially  apprised  of  [*S88 
the  convention  creating  the  fund  to  be  trans- 
ferred, and  its  attention  specially  directed  to 
the  act  of  Congress  devolving  that  duty  upon 
the  Secretary  of  the  Treasury.  It  was  equally 
well  advised,  that  the  sole  purpose  of  the  head 
of  that  department  was  to  effect  the  transfer  of 
the  first  installment,  in  a  manner  most  benefi- 
cial to  the  claimants.  The  president  of  the 
bank,  in  his  reply  of  the  5th  of  November, 
evidently  regarded  the  proposition  as  one  in- 
vokinff  the  agency  of  the  bank.  He  expresses 
himself  as  very  willing  to  offer  such  sugges- 
tions as  occur  to  him,  in  regard  to  the  transfer 
of  the  first  installment.  "After  examining  the 
subject  in  all  its  relations,  with  an  anxiety  to 
make  the  transfer  on  such  terms  as  would 
merely  prevent  a  loss  to  the  bank,"  etc.  Hav- 
ing given  various  suggestions,  he  concludes  b} 
saying,  that  the  bank  "is  influenced  exclusive 
ly  by  the  belief  that  any  other  arrangement 
would  be  less  advantageous  to  the  treasury." 
On  the  26th  January,  1833,  the  Treasury  De- 
partment notify  the  president  of  the  bank  of 
their  readiness  to  cbraw  on  the  French  govern- 
ment for  the  first  installment  payable  under  the 
convention.  On  the  30th  January,  the  reply, 
marked  confidential,  after  assipniing  reason  for 
increasing  the  rate,  adds:  "Without  looking, 
therefore,  to  any  profit  on  the  operation,  but 
merely  with  the  expectation  of  incurring  no 
loss  upon  it."  On  the  6th  of  February,  the 
Secretary  of  the  Treasury  accepts  the  terms. 
The  bill  was  drawn  on  the  7th,  and  refers  to 
the  convention  in  these  words:  "Being  the 
amount  of  the  first  installment  to  be  paid  to  the 
United  States,  under  the  convention  concluded 
between  the  United  States  and  France,  of  the 
4th  of  July,  1831  (after  deducting  the  amount 
of  the  first  installment  to  be  reserved  to  France 
under  the  said  convention),  and  the  additional 
sum  of  nine  hundred  and  forty  thousand  francs, 
being  one  year's  interest  at  four  per  cent,  on 
all  the  installments  payable  to  the  United 
States,  from  the  day  of  the  exchange  of  the 
ratifications  to  the  2d  February,  1833/' 

Howard  5« 
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Memorandum  indorsed  on  the  BilL 

Total     amount     of     indemnity 

payable       to       the       United 

SUtea,    ff8.26,000,000  00 

Leas   amount   of   indemnity   to 

be  resenred  to  France, 1,500,000  00 


On«    year's    Interest,    from    2d 
Feb.    1832,   to   2d   Feb.,    1833, 

First  installment  payable  to  the 
United  States, 


23,500,000  00 

940,000  00 
3,016,666  66 


Amount  of  Bill, 


4,856,666  66 


On  the  same  day  the  President  of  the  United 
States  executed  an  instrument  in  the  nature  of 
a  power  of  attorney  to  the  cashier  of  the  bank, 
Authorizing  him  or  his  assignee  to  receive  the 
389*]  amount  of  the  *bill,  and,  on  the  receipt 
of  the  sum  therein  specified,  to  give  full  receipt 
and  acquittance  to  the  government  of  France 
for  the  first  installment.  This  instrument  re- 
cites the  convention  creating  the  fund — the  law 
of  Congress  providing  for  its  transfer — the  bill 
of  exchange  as  the  means  of  affecting  that  ob- 
ject— and,  being  in  itself  a  power  of  attorney, 
establishes  the  agency  of  the  bank.  Then  fol- 
lows the  ofiicial  dispatch  of  the  Secretary  of 
State  of  the  8th  February,  advising  the  acting 
charge  des  affaires  in  Paris  that  the  bill  had 
been  drawn  in  favor  of  the  casliier  of  the  bank, 
and  that  it  was  accompanied  by  a  full  power 
from  the  President  of  the  United  States,  au- 
thorizing and  empowering  him  to  give  the  neces- 
sary receipt  and  acquittance  to  the  French  gov- 
ernment, according  to  the  provisions  of  the  con- 
vention, and  directing  the  charge  des  affaires 
to  apprise  the  French  government  of  this  ar- 
rangement. 

l^e  judge  in  the  court  below  erred  in  refus- 
ing the  first  instruction  prayed  for  on  the  part 
of  the  United  States,  and  instructing  as  he  did. 
The  agency  appears  from,  Ist.  The  act  of  Ck>n- 
gress — "cause   the   several   installments   to   be 
received  and  transferred  to  the  United  States." 
2d.  The  letter  of  the  Secretary  of  the  Treasury 
of  the  31st  October — ^"I  am  desirous  of  effect- 
ing tliat  object"  (the  transfer).    3d.  The  reply 
of  the  president  of  the  bank,  of  the  5th  Novem- 
ber, in  which  he  refers  to  the  transfer,  and 
speaks  of  a  bill  as  the  means.    4th.  The  sub- 
•equent  letters  following  out  the  idea — "with- 
out looking,  therefore,   to  any  profit   on   the 
operation,  but  merely  with  the  expectation  of 
incurring  no  loss."    5th.  The  power  of  attorney 
from  the  President  of  the  United  States  to  the 
ctshier  of  the  bank,  to  receive  the  money  and 
execute  the  discharge.     6.  The  despatch  from 
the  Secretary  of  State.    These  several  instru- 
ments were  legally  admissible  to  explain  and 
qualify  the  bill,  and  constitute  a  part  of  the 
origioal  contract  between  the  parties.     Leeds 
?.  Lancashire,  2  Camp.  205;   Hartley  v.  Wil- 
Idnson,  4  M.  &  S.  25;  Chitty  ft  Hulme,  10th 
American,  from   0th  London  ed.   140;    Bay  ley 
on  Bills,  17   Story  on   Bills,  sec.   34.     A   bill 
maj  be  written  in  part  on  one  paper  and  in 
p«rt  on  another  separate  and  detadied  paper, 
if  the  memorandum  on  each  be  contemporane- 
m^  Mud  both  be  deaigaed  to  constitute  but ' 
/in  edU 


one  entire  contract.  The  contract  may  thus  be 
qualified,  restrained,  or  enlarged,  la  one  case 
it  is  said  the  paper  between  the  original  parties 
was  but  an  agreement,  while  in  the  hands  of 
an  innocent  holder  it  might  become  a  valid 
negotiable  security.  Bills  of  exchange  and 
promissory  notes,  like  every  other  contract, 
are  to  be  construed  in  such  a  manner  as  if 
possible  to  ^ve  effect  to  the  intention  of  the 
parties.    Chitty  ft  Hulme,  167. 

2.  The  second  proposition  submitted.  That 
the  bill  upon  whicn  the  damages  in  controversy 
are  claimed  by  the  defendants,  under  the  cir- 
cumstances stated  in  the  record,  is  not  a  bill  of 
exchange  and  embraced  by  the  Maryland  stat- 
ute of  1785. 

*Supposinff  the  bill  in  this  case  to  be  [*S90 
subject  to  the  same  rules  of  law  as  are  made 
applicable  to  paper  between  persons  dealing  in 
exchange,  still  the  defendants'  claim  cannot  be 
sustained.  The  money  must  be  payable  at  all 
events,  not  dependent  on  any  contingency, 
either  with  regard  to  events,  or  with  regard  to 
the  fund  out  of  which  payment  is  to  be  made, 
or  the  parties  by  or  to  whom  payment  is  to  be 
made.  Cliitty  on  Bills,  134;  1  Stephens'  N. 
P.  777.  The  writers  upon  the  law  of  bills  of 
exchange  usually  refer  to  a  class  of  cases  to  il- 
lustrate what  is  meant  by  a  bill  or  note  pay- 
able eventually  or  upon  condition,  each  of  them 
instancing  some  few  of  the  cases  which  have 
been  presented  for  judicial  determination. 
The  principle  is  well  stated  in  Carlos  v.  Fan- 
court,  5  T.  R.  482,  by  Mr.  Justice  Ashhurst 
and  Lord  Kenyon:  "Unless  they  carry  their 
own  validity  on  the  face  of  them,  they  are  not 
negotiable.  "It  would  perplex  the  com- 
mercial transactions  of  mankind,  if  paper  se- 
curities of  this  kind  were  issued  out  into  the 
world  encumbered  with  conditions  and  contin- 
gencies, and  if  the  persons  to  whom  thev  were 
offered  in  negotiation  were  obliged  to  inquire 
when  these  imcertain  events  would  probably 
be  reduced  to  a  certainty."  Coiu-ts  best  pro- 
mote the  interest  of  a  mercantile  community 
by  adhering  strictly  to  the  rules  implied  in  the 
definition  of  a  bill  of  exchange,  rejecting  every 
contingency.  Before  proceeding  to  discuss  the 
contingency  appearing  on  the  face  of  the  bill 
in  this  case,  it  is  proper  to  state  the  nature  of 
the  contract  of  the  drawer  of  a  bill.  "The 
drawing  of  a  bill  of  exchange  implies,  on  the 
part  of  the  drawer,  an  undertaking  to  the  payee, 
and  to  every  other  person  to  whom  the  bill 
may  be  afterwards  transferred,  that  the  drawee 
is  a  person  capable  of  making  himself  respon- 
sible for  the  due  payment  thereof;  that  he 
shall,  upon  due  presentment,  if  applied  to  for 
the  purpose,  express  in  writing  upon  the  face 
of  the  bill  an  acceptance  or  undertaking  to  pay 
the  same  when  it  shall  become  payable;  that 
he,  the  acceptor,  shall  pay  the  same  when  it  be- 
comes payaole,  upon  due  presentment  thereof 
for  that  purpose;  and  that  if  the  drawee  shall 
not  accept  it  when  so  presented,  or  shall  not  so 
pay  it  when  it  becomes  payable,  and  the  payee 
or  other  holder  shall  eive  him,  the  drawer,  due 
notice  thereof,  then  he  will  pay  the  sum  or 
amount  stated  in  the  bill  to  the  payee  or  other 
holder,  together  with  such  damages  as  the  law 
prescribes  or  allows  in  such  cases  as  an  indem- 
nity." Story  on  Bills,  sec  121.  T\ieai^  %x% 
general  principles,  but  every  gjsnettX  Y^\iCA^% 
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has  its  exceptions.  It  appears  on  the  face  of 
the  instrument  in  this  case,  that  it  was  drawn 
by  the  Secretary  of  the  Treasury,  on  behalf  of 
the  United  States,  upon  the  Minister  and  Sec- 
retary of  State  for  the  Department  of  Finance 
of  the  government  of  France,  to  secure  the  ful- 
fillment of  a  treaty  stipulation.  The  answer 
of  the  officer  of  the  French  government,  to 
whom  the  bill  was  presented  for  payment,  as 
stated  in  the  protest,  shows  the  contingency; 
he  answered,  that  having  had  the  orders  of 
S91*]  the  Minister  and  S^retary  of  State  *for 
the  Department  of  Finance,  he  is  instructed  to 
say,  that  diplomatic  treaties  which  impose  en- 
gagements on  the  French  treasury,  to  be  dis- 
charged, do  not  become  obligatory  upon  it 
until  the  Chambers  have  sanctioned  the  finan- 
cial dispositions  which  are  therein  embraced; 
therefore,  the  treaty  concluded  with  the  United 
States  not  being  yet  sanctioned  by  the  Legisla- 
ture, the  Minister  of  Finance  cannot  at  present 
make  any  payment  to  avail  upon  the  obliga- 
tions contracted  by  the  said  treaty."  Suppose 
a  bill  to  have  been  drawn  by  a  citizen  of 
France  on  the  Treasury  of  the  United  States. 
The  Federal  Constitution  provides,  "No  money 
shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law."  A 
bill  drawn  upon  the  treasury  is  subject  to  the 
contingency  of  that  provision,  as  much  so  as  if 
the  provision  itself  were  incorporated  into  the 
bill,  and  would  it  be  said,  that  the  drawer  con- 
tracted against  that  provision,  or  that  the  ap- 
propriation had  been  made  when  Confess  had 
not  assembled?'  Hence  it  has  been  decided  in 
I^eeside  v.  Knox,  2  Wharton,  233,  that  every 
bill  drawn  upon  government  is  drawn  upon  a 
fund.  A  public  officer  may  doubtless  draw  or 
receive  bills  to  facilitate  the  business  of  his  dc- 

Sartment,  but  he  would  transcend  his  power 
id  he  attempt  to  pledge  the  responsibility  of 
the  government  as  a  merchant  or  banker. 

As  to  what  is  contingent,  or  conditional. 
"The  payment  of  a  bill  must  not  rest  on  any 
contingency,  except  the  failure  of  the  general 
personal  credit  of  the  person  drawing  or  nego- 
tiating the  instrument."  3  Kent,  76.  "The 
sum  to  be  paid  must  not  only  be  in  money,  and 
certain  in  amount,  but  it  must  be  payable  ab- 
solutely and  at  all  events.  If  it  be  payable  out 
of  a  particular  fund  only,  or  upon  an  event 
which  is  contingent,  or  if  it  be  otherwise  con- 
ditional, it  is  not  in  contemplation  of  law  a  bill 
of  exchange,  or  in  its  essential  character  nego- 
tiable." Storv  on  Bills,  sees.  55,  56.  Other 
cases  illustrating  what  is  a  contingency  or  con- 
dition: A  note  promising  to  pay  plaintiff  or 
order  on  demand  a  certain  sum,  or  to  surren- 
der the  body  of  A.  B.  Smith  v.  Boheme,  3 
Lord  Raym.  67.  A  promise  to  pay  T.  M.  so 
much  money,  if  my  brother  dotn  not  pay  it 
within  such  a  time.  Appleby  v.  Biddolph, 
cited  in  8  Mod.  363.  I,  John  Conner,  prom- 
ise to  pay  to  John  Ferris  or  his  order  fifty 
pounds;  signed  John  Conner,  or  else  Henry 
bond.  Ferris  v.  Bond,  cited  in  Bayley  on 
Bills,  17,  and  in  Stephens'  N.  P.  777.  We 
promise  to  pay  A  B  a  certain  sum  on  the  death 
of  C  D,  provided  he  leaves  either  of  us  suffi- 
cient to  pay  the  said  sum,  or  if  he  shall  be 


1. — Am  to  the  law  fovemlnff  the  contract, 
BroDMOB   r,   Klntle,   1   How.  820;   McCrad^en  ▼. 
Haywrnrd,  2  Ibid,  612. 
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otherwise  able  to  pay  W.  Roberts  v.  Peake,  1 
Burr.  323.  A  promise  /x>  pay  within  so  many 
days  after  tne  defendant  should  marry. 
Bcardesle^  v.  Baldwin,  2  Str.  1151.  Out  of 
my  growing  subsistence.  Josselyn  v.  Lacier, 
10  Mod.  204.  Out  of  the  fifth  *pay-  [*S»2 
ment  when  it  should  become  due.  Haydock 
V.  Lynch,  2  Lord  Raym.  1563.  Out  of  A  B's 
money,  as  soon  as  he  should  receive  it. 
Dawkes  ▼.  De  Lorane,  3  Wilson,  207.  Out  of 
moneys  in  A  B's  hands  belonging  to  the  pro- 
prietors of  the  Devonshire  mines,  oeing  part  of 
the  consideration  money  for  the  purchase  of 
the  manor  of  West  Buckland.  Jenny  v.  Herle, 
1  Stra.  501,  502;  2  Lord  Raym.  1361.  On 
the  sale  or  produce  immediately  when  sold  of 
the  White  Hart,  St.  Albans,  and  the  goods,  etc. 
Hill  V.  Halford,  2  Bos.  &  Pull.  413.  Pay  A 
B  one  month  after  date  two  hundred  pounds, 
on  account  of  freight  of  the  Veale  Galley. 
Banbury  v.  Lisset,  2  Str.  1211.  Borrowed 
and  received  of  A  B  in  three  drafts  by  0  D 
payable  to  us,  which  we  promise  to  pay  unto 
the  said  A  B  with  interest.  Williamson  v. 
Burnett,  2  Camp.  417.  Being  the  amount  of 
the  purchase  money  for  a  quantity  of  fir  be- 
longing to  D.  H.  and  then  lying  in  the  parish 
of  Fillingham.  Upon  the  note  was  the  follow- 
ing indorsement:  "This  note  is  given  on  con- 
dition that,  if  any  dispute  shall  arise  between 
I^dy  Wray  and  D.  H.  respecting  the  sale  of 
the  within  mentioned  fir,  tnen  the  note  to  be 
void.  Hartley  v.  Wilkinson,  4  Camp.  127. 
On  demand,  we  promise  to  pay  to  A  B  or  his 
order  a  certain  sum,  for  value  received  in  stock 
of  ale,  brewing  vessels,  etc.,  this  bein^  in- 
tended to  stand  against  me,  the  undersigned 
C  D,  as  a  set-off  for  that  sum  left  me  in  my 
-father's  will  above  mv  sister's  share.  Clarke 
V.  Percival,  2  Barn  i  Adolph.  660.  Out  of 
my  half-pay,  addressed  to  a  navy  agent. 
Stevens  v.  Hill,  5  Esp.  N.  P.  C.  247.  An 
order  to  pay  one  thousand  dollars,  or  what 
might  be  due  after  deducting  all  advances  and 
expenses.  Cushman  v.  Haynes,  20  Pick.  132. 
A  promise  to  pay  a  certain  sum  provided  the 
ship  Mary  arrives  at  a  European  port  of  dis- 
charge free  from  capture  and  condemnation  by 
the  British.  Coolid^e  v.  Ruggles,  15  Mass. 
387.  The  sum  must  be  certain,  not  suscepti- 
ble of  contingent  or  indefinite  additions;  there- 
fore, in  the  case  of  an  instrument  promising  to 
pay  A  B  the  sum  of  sixty -five  pounds,  with 
lawful  interest  for  the  same,  and  all  other  sums 
which  should  be  due  to  him,  rx>rd  Ellenbc 
rough  held  that  it  was  not  a  promissory  note 
even  for  the  sixty -five  pounds.  Smith  v. 
Nightingale,  2  Stark.  375.  I  promise  to  pay, 
with  interest  at  five  per  cent.  I  also  promise 
to  pay  the  demands  of  the  sick  club  at  H.  in 
part  of  interest  and  the  remaining  stock  and 
interest  to  be  paid  on  demand.  Bolton  v.  Dug- 
dale,  4  Bam.  k,  Adolph.  610.  Nor  to  indefinite 
and  contingent  reductions.  Thus,  where  the 
defendant  promised  to  pay  four  hundred 
pounds  to  the  representatives  of  A  B,  first  de- 
ducting thereout  any  interest  or  money  A  B 
might  owe  to  defendant.  Barlow  v.  Broad- 
hurst,  4  Moore,  471.  An  order  payable,  pro- 
vided the  terms  mentioned  in  certain  letters 
written  by  the  drawer  were  complied  with. 
Kingston  v.  Long,  cited  in  Bayley  on  Bills.  14. 
At  ihiTiy  d&7«  iA\,«i  t\\«  arrival  of  the  ship 
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S93*]  Paragon  at  Calcutta,  pay  this  *my  first 
of  exchange  to  the  order  of  A  B.  Palmer  v 
Pratt,  2  Bing.  186. 

3.  The  third  point  suhmitted.  That  if  a  hill 
of  exchange  within  the  terms  of  the  statute  of 
1785,  that  statute  does  not  extend  to  the  Unit- 
ed States,  so  as  to  render  them  liable  to  the 
payment  of  the  fifteen  per  cent,  damages 
claimed  by  the  defendants. 

The  words  of  the  act  of  Maryland  are, 
**That  upon  all  bills  of  exchange  hereafter 
drawn  in  this  State,  on  any  person,  corpora- 
tion, company  or  society  in  any  foreign  coun- 
try, and  regularly  protested,  the  owner  or 
bolder  of  such  bill,  or  the  person  or  persons, 
company,  society  or  corporation  entitled  to  the 
same,  shall  have  the  nght  to  receive  and  re- 
cover so  much  current  money  as  will  purchase 
1  good  bill  of  exchange  of  the  same  time  of 
payment,  and  upon  the  same  place,  at  the  cur- 
rent exchange  of  such  bills,  and  also  fifteen  per 
tent,  damages  upon  the  value  of  the  principal 
lum  mentioned  m  such  bill,  and  costs  of  pro- 
test, together  with  legal  interest  upon  the  value 
of  the  principal  mentioned  in  such  bill  from 
the  time'  of  protest  until  the  principal  and  dam- 
ages are  pnid  and  satisfied."  The  United  States 
are  not  named  in  this  act,  and  it  therefore  does 
not  extend  to  them.  The  king  shall  not  be 
bound  bv  a  statute,  whether  affirmative  or  neg- 
ative, wliich  does  not  expressly  name  him;  yet 
if  there  be  equivalent  words,  or  if  the  prerog- 
ative be  included  by  necessary  implication,  it 
would  seem  to  admit  of  a  different  construc- 
tion. 2  Dwarris,  670;  Com.  Dig.  voce  Parlia- 
ment, B.  3,  8;  Murray  v.  Ridley,  3  Harr.  &  Me- 
H.  171;  Contee  v.  Chew,  1  Harr.  ft  Johns. 
417;  State  v.  Bank  of  Maryland,  6  Gill  &  Johns. 
228;  The  King  v.  Wright,  1  Adolph.  &  Ellis, 
434;  3  Coke's  Reports,  Part  V.  14  b,  26;  6 
Ibid.  Part  XI.  70  b,  132;  The  King  v.  Arch- 
bishop of  Armaffh,  8  Mod.  8;  1  Stra.  516. 
As  analogies:  A  statute  of  limitation  docs 
not  run  against  a  State  unless  it  is  expressly 
named.  Undsay  v.  Miller,  6  Pet.  666;  State 
V.  Arlcsdge,  2  Bailey,  401 ;  Wcatherhead  v. 
Bl4!d8oe,  2  Overton,  862;  People  v.  Gilbert,  18 
Johns.  227;  State  Treasurer  v.  Weeks,  4  Ver- 
mort  R.  216;  Stoughton  v.  Baker,  4  Mass.  R. 
522-928;  Nlmmo  v.  Commonwealth,  4  Hen.  ft 
Mod  67;  Bayley  v.  Wallace,  16  Serg.  ft  Rawle, 
2.M;  Commonwealth  v.  Baldwin,  1  Watts,  54; 
Wallace  v.  Mercer,  6  Ham.  366.  A  statute  of 
limitations  does  not  affect  the  United  States. 
United  States  v.  Hoar,  2  Mason,  311. 

4.  That  the  defendants,  being  indorsers  of 
the  bill,  and  not  owners  or  holders  at  the  time 
of  protest,  are  not  entitled  to  damages,  since 
they  have  not  paid  them. 

The  act  of  Maryland,  after  the  words  recited 
nnder   the   last   point,   reads   thus:      "And    if 
any  indorser  of  such  bill  shall  pay  to  the  holder, 
or  the  person  or  persons,  company,  society  or 
corporation  entitled  to  the  same,  the  value  of 
the  principal  and  the  damages  and  interest  as 
aforesaid,  such  indorser  shall  have  a  right  to 
194*]    •receive    and    recover    the    sum    paid, 
with  legal  interest  upon  the  same,  from  the 
drawer,  or  any  other  person  or  persons,  com- 
Deny,  society,  or  corporation  liable  to  such  in- 
dorser   on    such   bill    of    exchange."     Messrs. 
Hottingner,  by  paying  the  bill  supra  protest 
for  the  honor  of  the  bank,  becmme  indoraeeB, 
MS  It,  ed. 


and  acouired  all  the  rights  and  were  entitled 
.0  all  tne  remedies  against  the  bank  and  prior 
parties  which  the  holder  had,  whom  they  paid 
without  any  indorsement  or  formal  transfer  of 
the  bill.  These  rights  they  might  have  as- 
.•verted  to  their  full  extent,  or  tney  were  at 
liberty  to  limit  and  narrow  them.  Chitty  ft 
Ilulme,  600;  Mertens  v.  Wmnington,  1  Esp. 
R.  112.  They  became  the  holders  and  in- 
dorsees by  the  law  merchant.  Konig  v.  Bay- 
ard, 1  Pet.  260.  An  acceptor  for  the  honor 
of  an  indorser  is,  after  payment  by  him,  the 
holder.  Bayley  on  Bills,  339;  and  he  refers 
to  Louviere  v.  Laubray,  10  Mod.  36,  as  au- 
thority; see,  also.  Story  on  Bills,  sees.  124, 
126;  Byles  on  Bills,  83.  Chancellor  Kent 
says:  "If  he  takes  up  the  bill  for  the  honor 
of  the  indorser,  he  stands  in  the  right  of  an  in- 
dorsee paying  full  value  for  the  bill,  and  baa 
the  same  remedies  to  which  an  indorsee  would 
be  entitled  against  all  prior  parties."  3  Kent, 
87;  Mutford  v.  Walcot,  1  lord  Raym.  674; 
Cox  V.  Earle,  3  Bam.  ft  Aid.  430;  Alvord  v. 
Baker,  9  Wend.  323;  Schimmelpennich  v.  Bay- 
ard, 1  Pet.  264.  As  an  illustration:  A  per- 
son who  accepts  for  honor  is  only  liable  if  the 
original  drawee  do  not  pay,  and  to  charge  such 
acceptor  there  must  be  a  presentment  for  pay- 
ment to  such  original  drawee.  Hoare  v.  Gaze- 
nove,  16  East,  391;  Williams  v.  Germaine, 
7  Bam.  ft  Cress.  468;  Bayley  on  Bills,  159; 
see,  also,  Ex-parte  Wackerbarth,  6  Ves.  674; 
Ex-parte  Lambert,  13  Ves.  170;  Vandewall  v. 
Tyrrell,  1  Moody  ft  Malk.  87.  Messrs.  Hot- 
tinguer  were  therefore  in  no  sense  agents  of 
the  bank,  but  became  ex  vi  termini  the  holders 
of  the  bill.  If  they  were  the  holders  in  the 
legal  sense,  then  the  bank  at  the  time  held 
only  the  character  of  indorsers;  they  were  the 
sureties  of  the  drawer.  Story  on  Bills,  sees. 
108,  120.  The  bank  did  not  pay  the  fifteen 
per  cent,  damages  to  Messrs.  Hottingner,  there- 
fore they  cannot  claim  them  from  the  United 
States. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Tlie  United  States  sued  the  Bank  of  the 
United  States  for  a  dividend  on  stocks  held  by 
the  govemment  in  the  bank,  and  the  defend- 
ant pleaded  and  relied  in  defense  on  the  set  off, 
being  the  damages  claimed  by  the  defendant 
of  fifteen  per  cent,  on  a  protested  draft  in  the 
form  of  a  bill  of  exchange,  drawn  bv  the  gov- 
emment of  the  United  States  on  the  govem- 
ment of  France,  for  a  sum  of  money  due  from 
the  latter  govemment  to  the  former,  by  treaty 
stipulations,  to  obtain  possession  of  which  the 
draft  was  drawn.  The  bank  was  the  payee 
and  original  holder.  The  •holders  at  [•3*95 
the  time  of  protest  (Messrs.  Rothschilds,  of 
Paris)  caused  it  to  be  protested  for  nonpay- 
ment; and  Hottinguer  ft  Co.  intervened  im- 
mediately after,  and  took  up  the  draft  for  the 
honor  of  the  bank.  The  corporation  refimdcd 
to  Hottinguer  ft  Co.  the  amount  advanced,  in- 
cluding interest  a/id  charges,  together  with  one 
half  per  cent,  commissions,  and  thus  again  be- 
came possessed  of  the  draft. 

The  Circuit  Court,  on  a  former  trial,  held 
that  the  damages  claimed  as  a  set-off  depended 
on  a  statute  of  Maryland  of  1786;  that  by  tha 
statute  the  holder  at  tVie  i\m«  o\  ^to\ft%\.  i\<cvki\ 
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could  demand  damaffes  from  any  previou* 
partj  to  a  bill,  and  that  if  he  failed  to  do  so, 
and  recovered  less  from  any  previous  indorser, 
the  latter  could  only  recover  the  amount  actu- 
ally paid  (with  interest  and  charges  accruing 
subsequently)  from  the  drawer;  and  therefore 
the  bank  could  set  up  no  claim  by  force  of  the 
statute  of  Maryland,  taking  its  own  assump- 
tion to  be  true,  that  this  was  a  legal  bill  of  ex- 
change, and  properly  subject  to  protest.  This 
instruction  altogether  rejected  the  defense  re- 
lied on,  and  the  jury  found  for  the  plaintiffs; 
and  from  that  decision  the  defendants  prose- 
cuted a  writ  of  error  to  this  court.  When  the 
cause  came  before  us  in  1844  (2  Howard,  711), 
this  single  question  was  presented  for  our  de- 
termination; nor  could  tnis  court  decide  any 
other  question;  and  such  was  the  unanimous 
opinion  of  the  court,  although  the  judges  then 
present  differed  as  recarded  the  true  construc- 
tion of  the  statute  of  Maryland;  the  majority 
holding  the  construction  of  the  Circuit  Court 
to  have  been  erroneous,  and  that  the  bank,  as 

ryee,  on  taking  up  the  draft  from  Hottinguer 
Co.,  had  the  same  right  to  demand  damages 
under  the  statute  that  the  holder  had  at  the 
time  of  protest.  The  court,  however,  when 
giving  its  opinion,  threw  out  some  suggestions 
on  the  structure  of  the  bill;  first  remarking, 
that,  "before  we  consider  the  rulings  of  the 
court  excepted  to,  it  may  not  be  improper  to 
notice  the  structure  of  the  bill,  which  has  been 
much  commented  on  by  the  counsel,  though, 
not  having  been  excepted  to  by  the  govern- 
ment, it  is  not  a  matter  for  decision.*'  The  in- 
struction given  cut  off  every  other  question  the 
ffovemment  might  have  raised  in  opposition 
to  the  set-off  claimed;  and  as  this  court,  when 
acting  as  a  court  of  errors,  can  only  legiti- 
mately revise  the  questions  of  law  that  have 
been  raised  and  decided  in  the  circuit  courts, 
it  must  of  necessity,  on  a  second  writ  of  error 
being  prosecuted,  have  power  to  revise  such 
ruling  of  the  court  below  on  the  second  trial 
as  aflect  the  merits  of  the  controversy,  and  to 
pass  on  the  questions  not  previously  presented, 
as  open  questions,  in  the  particular  cause. 
However  high  the  regard  of  judges  that  did 
not  concur  may  be  for  the  views  entertained 
and  expressed  by  other  judges,  on  a  (question 
3f  law  not  brought  up  for  decision,  still  it  is 
impossible  to  recognize  such  views  as  binding 
authority,  consistently  with  the  due  adminis- 
tration of  justice;  as  by  doing  so  the  merits  of 
S96*]  *the  controversy  might  be  forestalled,^ 
without  proper  examination.  We  therefore 
feel  ourselves  at  liberty  to  treat  of  the  structure 
and  character  of  the  instrument  before  us  as  an 
open  question.  And  so,  also,  we  deem  the 
question  open,  whether  the  statute  of  Maryland 
subjected  to  protest  and  damages  a  government. 
The  statute  provides,  "That  upon  all  bills  of 
exchange  hereafter  drawn  in  this  State  on  any 
person,  corporation,  conipany,  or  society  in 
any  foreign  country,  and  regularly  protested, 
the  owner  or  holder  of  such  bill  shall  have  a 
right  to  so  much  money  as  will  purchase  a 
good  bill  of  the  same  time  of  payment,  and 
upon  the  same  place,  at  the  current  rate  of  ex- 
change of  such  bills;  and  also  fifteen  per  cent, 
damages  upon  the  value  of  the  principal  sum 
mentioned  in  such  bill,  with  costs  of  protest, 
iojffether  with  legal  interest/'  etc.    The  United 


States  refunded  to  the  bank,  on  the  retuni  <rf 
the  draft,  the  principal  sum,  together  with  all 
the  charges  actually  incurred  by  the  bank,  and 
the  interest  accruing  from  the  date  of  drawing 
to  the  time  when  the  money  was  refimded ;  but 
refused  to  pay  the  fifteen  per  cent,  damages 
claimed  by  the  bank.  This  refusal  was  not 
founded  on  the  true  construction  of  the  Mary- 
land statute;  the  government  insisting  it  had 
no  application  to  the  transaction,  but  that  the 
drawing  was  a  nation  upon  nation,  and  not 

?[ovem^  by  the  law  merchant;  and  that  the 
orm  of  one  of  the  instruments  making  up  the 
transaction  did  not  and  could  not  alter  ita 
character  or  legal  effect,  so  as  to  bring  it  with- 
in the  law  merchant.  That  the  government 
was  only  bound  to  do  equity  to  the  bank  to  the 
extent  of  the  amount  refunded  to  Hottinguer 
&  Co.  And  these  conflicting  assumptions  make 
up  the  question  we  are  now  called  on  to  deter- 
mine, as  will  be  seen  by  referring  to  the  third 
and  fourth  instructions  asked  to  be  given  to 
the  jury,  on  part  of  the  plaintiffs,  on  the  sec- 
ond trial;  they  are  as  follows: 

"3.  That  the  bill  in  question,  being  drawn 
by  one  government  upon  another,  and  upon  a 
particular  fund,  is  not  a  bill  of  exchange  with- 
in the  legal  meaning  of  the  terms,  and  is  not 
embraced  by  the  statute. 

"4.  That  the  defendants,  being  indorsers  of 
the  bill,  and  not  the  holders  or  owners  at  the 
time  of  protest,  are  not  entitled  to  the  dam- 
ages, since  they  have  not  paid  them." 

Being  refused,  the  judge  stated  to  the  jury, 
that  "these  questions  appear  to  me  to  have 
been  determined  by  the  Supreme  Court  of  the 
United  States  in  tne  present  cause  in  favor  of 
the  defendants";  and  further  remarking,  that, 
"if  I  am  mistaken  in  their  views  on  this,  it  will 
be  corrected  by  a  re-examination  of  the  cause 
in  that  court." 

That  the  jndp^e  was  mistaken  as  regarded  the 
questions  arising  on  the  third  instruction,  we 
nave  already  stated ;  but  in  regard  to  the  fourth 
instruction,  the  charge  was  proper,  as  the  ques- 
tion presented  by  it  had  been  decided. 

'Suppose,  then,  a  bill  of  exchange  [*S97 
could  be  drawn  by  the  government  of  Mary- 
land, or  by  the  government  of  the  United 
States  in  this  District,  as  the  successor  of 
Maryland,  on  the  government  of  France;  would 
the  statute  of  Maryland  give  damages  to  a 
holder  in  case  the  bill  was  dishonored  by 
France,  and  formally  protested?  The  statute 
provides  for  damages  upon  all  foreign  bills 
drawn  in  that  State,  "on  any  person,  corpora- 
tion, company,  or  society." 

Is  the  government  of  France  either  a  person, 
corporation,  company,  or  society,  within  the 
meaning  of  the  act?  If  it  is,  and  was  indebted, 
and  could  be  drawn  on  and  protested,  then  it 
follows  that  the  drawer  of  the  bill  (in  such  an 
instance  as  this),  on  taking  it  up  any  paying 
tlie  damages,  could  lawfully  demand  from 
France,  as  drawee,  the  damages  paid,  and  right- 
fully enforce  the  demand  by  the  sword,  if  pay- 
ment was  refused;  as  the  demand  would  be  a 
perfect  right,  and  this  the  ultimate  remedy.  In 
our  opinion,  Maryland,  by  her  act  of  1785,  never 
contemplated  the  idea  that  a  foreign  govern- 
ment sJiould  be  subject  to  be  drawn  upon  by 
bills  of  exchange,  and  to  protest  and  damages 
aa  incidenia,  like  individual  persons,  or  trading 
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tompaniefl,  or  eorporations ;  but  that  the  stat- 
ute had  reference  to  the  latter  only ;  and  that 
therefore  this  bUl,  on  iis  face,  "is  not  embraced 
hj  the  statute,"  in  the  language  of  the  rejected 
iostniction. 

The  second  consideration  arising  on  the  in- 
struction iuTolTes  the  structure  and  charter  of 
the  instrument,  not  so  much  in  form,  as  in  sub- 
stance; for  the  name  of  the  instrument  cannot 
change  its  nature  and  character.  The  draft  was 
drawn  by  one  government  on  another,  and  of 
neceasitj  accompanied  by  other  documents,  and 
the  question  is,  was  it  a  negotiable  bill  of  ex- 
change, in  the  legal  meaning  of  the  terms.  The 
Circuit  Court  held  that  it  was;  and  this  is 
Uie  prominent  legal  point  in  the  cause,  or  at 
least  has  been  so  treated  at  the  bar,  and  on 
which  this  court  has  bestowed  much  considera- 
tion. 

A  bill  of  exchange  is  an  instrument  governed 
by  the  commercial  law;  it  must  carry  on  its 
face  its  authority  to  command  the  money  drawn 
for,  so  that  the  holder,  or  the  notary,  acting  as 
his  agent,  may  receive  the  money,  and  give  a 
discharge,  on  presenting  the  bill  and  receiving 
payment;  or,  if  payment  is  refused,  enter  a 
protest,  from  which  follows  the  incident  of 
damages.  But  if  no  demand  can  be  made  on 
the  bill  standing  alone,  and  it  depends  on  other 
papers  or  documents  to  give  it  force  and  effect, 
and  these  must  necessanly  accompany  the  bill 
and  be  presented  with  it,  it  cannot  be  a  simple 
biil  of  exchange,  that  circulates  from  hand  to 
hand,  as  the  representative  of  current  cash. 

The  draft  in  question  was  drawn  for  4,856,- 
660.66  francs;  bemg  moneys  owing  and  shortly 
to  become  due  from  France  to  the  United  States, 
according  to  a  treaty  stipulation ;  and  these  facts 
are  distinctly  set  forth  on  the  face  of  the  draft, 
398*]  and  by  indorsements  on  it.  *The  paper 
was  signed  by  the  Secretary  of  the  Treasury  of 
the  United  States,  and  addressed  to  the  Minister 
snd  Secretary  of  State  for  the  Department  of 
Finance  of  the  kingdom  of  France,  and  was 
payable  to  the  order  of  Samuel  Jaudon, 
cashier,  etc.  The  mere  signature  of  our  Sec- 
retarr  of  the  Treasury  could  not  be  recognized 
by  the  French  government  as  conferring  au- 
thority on  the  holder  to  demand  payment.  The 
transaction  being  one  of  nation  with  nation,  he 
who  demanded  payment  must  have  had  not  only 
the  authority  of  this  nation  before  he  could 
have  approached  the  French  government,  but 
that  authority  must  have  been  communicated 
by  the  bead  of  this  government  through  the 
proper  department  carrying  on  our  national  in- 
tercourse, which  was  the  State  Department. 
Aeeordingly,  of  even  date  with  the  draft  (7 
February,  1833),  an  instrument  was  drawn  up 
rcdting^  the  fact  of  indebtment,  and  cause 
thereof;  the  amount  due;  the  authority  con- 
ferred by  an  act  of  Congress  on  the  Secretary 
of  the  T^reasury  to  apply  for  the  money  in  such 
manner  at  he  might  deem  best;  the  fact  and 
manner  of  drawing  for  it;  and  then  comes  the 
official  authority  to  the  payee  to  receive  the 
money,  in  ibtae  terms: 

'^ow,  therefore,  be  it  known,  that  I,  An- 
drew Jackson,  President  of  the  United  States, 
do  ratify  and  confirm,  and  approve  the  draw- 
ing of  the  said  bill  by  the  Secretary  of  the 
Treaaury  aforesaid,  and  do  herebj  authorize  the 
smSd  Samuel  Jmudoa,  or  Mm  Msaignee  of  the  said 
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bill,  to  receive  the  amount  thereof;  and  on  re- 
ceipt of  the  sum  therein  mentioned,  to  give  full 
receipt  and  acquittance  to  the  government  of 
France  for  the  said  first  installment,  and  the  in- 
terest due  on  all  the  installments,  payable  on  the 
said  second  day  of  February,  by  virtue  of  the 
said    convention;     and    I,    Andrew    Jackson, 
President  as  aforesaid,  do  hereby  ratify  and 
confirm  all  that  may  be  lawfully  done  in  the 
premises. 
"In  testimony  whereof,  I  have  caused   the 
seal  of  the  United  States  to  be  hereun- 
to afiixed.   Given  imder  my  hand,  at 
the  city  of  Washington,  the  seventh 
[L.  S,]    day  of  February,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-three, 
and  of  the  independence  of  the  United 
States  of  America  the  fifty-seventh. 

"Andrew  Jackson, 
''By  the  President  t 

''Edw.  Livingston, 
"Secretary  of  State.* 
This  accompanied  the  draft,  and  was  placed 
in  the  hands  of  the  payee,  and  no  doubt  passed 
through  the  hands  of  the  different  indorsees. 
Still,  neither  the  power  more  than  the  draft 
could  be  presented  to  the  French  government  by 
a   mere   mdividual   who   was  holder,  or  by   a 
notary  public,  and  therefore,  on  the  next  day 
after  the  draft  and  power  bear  date,  the  Secre- 
tary of  State  of  our  government  addressed  a 
despatch  to  our  charge  d'affaires  and  representa- 
tive at  the  French  court,  in  the  following  terms: 
•"Department  of  State,  H*399 

Washington,   8th   February,    1833.     ] 
"Nathaniel  Niles,  Esq.,  Paris. 

"Sir: — The  Secretary  of  the  Treasury,  in 
conformity  with  the  provision  of  a  law  of  the 
last  session  of  Congress,  yesterday  drew  a  bill 
upon  the  Minister  of  State  and  Finance  of  the 
Fi*ench  government,  for  the  first  installment  and 
the  interest  thereupon,  and  for  the  interest  upon 
the  remaining  installments;  which  interest  is 
stipulated  to  be  paid  by  that  government  to  this 
in  twelve  months  from  the  date  of  tlie  exchange 
of  the  ratification  of  the  late  convention  l]^- 
tween  the  United  States  and  His  Majesty  the 
King  of  the  French.  The  bill  is  drawn  in  favor 
of  Samuel  Jaudon,  cashier  of  the  Bank  of  the 
United  States,  or  order,  and  will  go  accompa- 
nied, to  the  assignee  thereof  in  France,  by  a  full 
power  from  the  President,  authorizing  and  em- 
powering him,  upon  the  due  payment  of  the 
same,  to  give  the  necessary  receipt  and  acquit- 
tance to  the  French  government,  according  to 
the  provision  of  the  convention  referred  to. 

"You  will  take  an  early  opportunity,  there- 
fore, to  apprise  the  French  government  of  this 
arrangement. 

I  am,  Sir,  respectfully,  your  obedient  serv- 
ant, Edw.   Livingston." 

Until  the  French  government  was  thus  of- 
ficially advised,  the  bill  and  accompanyinff 
power  combined  were  valueless  in  the  hands  of 
the  holder,  as  against  France. 

It  follows,  as  we  suppose,  from  the  character 
of  the  drawer  and  the  drawee,  and  the  nature 
of  the  fund  drawn  upon,  that  this  transaction 
could  not  be  governed  by  the  commercial  law; 
much  less  by  a  statute  of  Maryland,  which 
happened  to  be  in  force  in  the  District  of  Co- 
lumbia, where  the  draft  waa  dxa^iv. 
But  it  is  insisted,  and  V\t\im\ic\itk\iAii^^V\\.^ 
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that  M  between  the  Iwnk  as  payee,  and  the 
United  States  as  drawer,  no  such  objections  can 
be  alleged  hj  the  United  States;  they  having 
assumed  the  draft  to  be  a  bill  of  exchange,  and 
dealt  with  it  as  commercial  paper,  are  bound 
by  the  assumption.  Still,  the  question  meets 
lis,  that  no  form  of  draft  could  authorize  a  legal 
demand  upon  the  drawee  (France)  on  the  face 
of  the  draft.  So  far  from  being  a  simple  paper, 
carrying  its  authority  to  receive  the  money 
with  it,  the  parties  now  before  the  court  con- 
ceded, at  the  time  the  drawing  took  place,  by 
obtaining  the  power,  that  the  right  to  receive  the 
money  cud  mainly  depend,  and  must  depend, 

n  the  power  signed  by  the  President,  and 
countersigned  by  the  Secretary  of  State,  with 
the  seal  of  the  United  States  attached,  and  the 
communication  of  the  facts  in  official  form,  and 
through  the  proper  channel,  to  the  government 
of  France,  that  is,  through  its  DeiMirtment  of 
Foreign  Affairs.  These  were  the  conditions 
and  contingencies  with  which  the  draft  was 
encumbered.  They  were  legal  consequences, 
400*]  apparent  *on  its  face,  and  are  yet 
more  apparent  by  the  accompanying  facts 
that  took  place  at  the  time  of  drawing. 

A^n.  This  controversy  is  between  the 
oriffinal  parties;  the  law  governing  the  dealing, 
each  was  bound  to  know;  the  facts  they  did 
know  equally  well;  and  if  a  mutual  mistake 
was  made  in  supposing  that  a  negotiable  com- 
mercial instrument  could  be  founded  on  our 
claim  against  France,  this  mistake  cannot 
change  tne  commercial  law,  which  in  our  opin- 
ion could  not  be  made  to  apply  to  the  subject 
matter  of  drawing,  nor  in  any  form  of  instru- 
ment founded  on  the  subject  matter. 

The  principal  ar^ment  adduced  to  sustain 
the  set-off  claimed  is  founded  on  the  fact,  that 
by  an  act  of  Congress  the  Secretary  of  the 
Treasury  had  a  discretion  to  adopt  any  appro- 
priate means  to  obtain  the  money,  and  that  a 
bill  of  exchange  was  an  appropriate  moans. 
To  this  assumption  it  may  be  answered,  that 
France  was  not  bound  b^  the  act  of  Congress, 
but  by  the  treaty;  it  stipulated,  "that  the  in- 
demnity of  twenty -five  millions  of  francs 
should  be  paid,  in  six  annual  installments,  into 
the  hands  of  such  person  or  persons  as  sliouM 
be  authorized  to  receive  it."  We  repeat  that 
this  authority  was  to  come  from  our  govern- 
ment to  the  French  government;  was  to  pass 
through  the  Department  of  State  here,  and 
through  the  Department  of  Foreign  Affairs 
there,  and  thus  only  could  it  reach  the  Minister 
of  Finance,  M.  Humann.  Our  Secretary  of  the 
Treasury  could  not  communicate  with  the 
Minister  of  Finance,  nor  with  any  other  func- 
tionary of  the  French  TOvemment,  and  there- 
fore the  bill  drawn  by  Mr.  McLean  on  M.  Hu- 
mann, standing  alone,  was  idle  as  waste  paper, 
notwithstanding  the  act  of  Congress,  in  so  far 
as  the  French  government  was  concerned.  Nor 
had  M.  Humann  any  power  to  pay  the  money, 
liad  it  been  in  the  treasury,  until  instructed 
to  do  so  by  the  Department  of  Forei^  Affairs. 

1.  For  those  naHons,  we  are  of  opinion  that 
the  question  on  the  structure  of  the  bill  is  an 
open  question,  because  for  the  first  time  pre- 
sented to  this  court  for  decision. 

r.  That  the  statute  of  Maryland  of  1785,  in 
/ts  terina,  does  not  embrace  a  bill  of  exchange 
drmivn  on  a  foreign  government. 


8.  That  a  bill  of  exchange  in  form,  draws 
by  one  government  on  another,  as  this  was,  is 
not,  and  cannot  be,  governed  by  the  law  mer- 
chant; and  that  therefore  it  is  not  subject  to 
protest  and  consequential  damages. 

And  on  these  erounds  we  order  that  the 
judgment  of  the  Circuit  Court  be  reversed,  and 
that  the  cause  be  remanded  to  that  court  for 
another  trial  thereof,  on  the  principles  stated 
in  this  opinion. 

Mr.  Chief  Justice  Taney  filed  the  following 
memorandum: 

The  Chief  Justice  withdrew  from  the  bench 
in  the  ar^ment  of  this  case,  having  given  an 
official  opinion,  when  he  was  Attomejr-General 
of  the  United  States,  against  the  claim  made 
by  the  *bank  and  concurring  altogether  [*401 
with  the  above  opinion  given  by  the  court. 

Mr.  Justice  McLean: 

I  dissent  from  the  opinion  of  the  court.  Nc 
point  is  made  in  this  case  which  was  not  elab- 
orately discussed  and  substantially  ruled  in  tht 
same  case,  reported  in  2  Howard,  711.  It  is 
true,  the  structure  of  the  bill,  and  the  liability 
of  the  government  to  the  damages  claimed,  not 
being  points  made  in  the  former  bill  of  excep- 
tions, were  not  authoritatively  adjudged.  But 
these  points  were  so  connected  with  tJie  eon* 
struction  of  the  Maryland  statute,  the  question 
then  before  the  court,  that  neither  the  counsel 
nor  the  court  could  escape  their  consideration. 
No  other  instrument  than  a  foreign  bill  of  ex- 
change is  embraced  by  the  statute,  and  if  the 
government  be  not  liable  to  damages  on  a  pro- 
tested bill,  no  decision  could  have  been  given 
against  it. 

The  points  were  as  fully  and  as  ably  argued 
then  as  they  have  been  at  the  present  term. 
The  addition  of  one  learned  counsel  at  the  bar 
is  the  only  change  in  the  advocates.  But  the 
changes  on  the  bench  show  the  uncertainty  of 
life,  and  the  emptiness  of  human  hopes.  Two 
judges,  distinguished  for  their  groat  learning 
and  abilitv,  who  participated  in  the  former 
judgment,  have  gone  to  their  account;  ill  health 
causes  the  absence  of  another,  and  the  opinions 
of  the  two  now  present  remain  unchanged. 
We  submit,  as  we  are  bound  to  do,  to  the  views 
of  our  four  learned  associates  who  now  decide 
this  case. 

It  is  insisted  that  the  bank  did  not  purchase 
the  bill  of  exchange  from  the  government,  but 
acted  as  its  agent,  using  the  bill  as  an  instru- 
ment through  which  to  perform  its  agency. 

Bv  the  fifteenth  section  of  its  charter  the 
bank,  when  required  by  the  Secretary  of  tha 
Treasury,  was  bound  to  give  the  necessary 
facilities  for  transferring  the  public  funds  from 
place  to  place  within  the  United  States  or  ter- 
ritories, without  charge."  But  this  duty  was 
limited  to  transfers  within  the  Union,  and  did 
not  extend  to  foreign  countries. 

The   correspondence   between   the   Secretary 
of  the  Treasury  and  the  president  of  the  bank, 
in  relation  to  this  bill,  shows  a  purchase  of  it 
by  the  bank.    In  his  first  letter  to  the  bank* 
dated  the  31st  of  October,  1832,  the  Secretary^ 
of  the  Treasury  states  the  amount  due  under 
the  French  Treaty;  that  it  was  made  his  duty^ 
to  have  the  amount  transferred  to  the  United 
Stales,  and  Uie  \\«\n%  q1  l&x.  ^\^d\^  %a  \.^  \.Vwm 


1947 


Tbx  United  States  v.  The  Bank  of  the  United  States. 


401 


mode  of  transfer  were  solicited.  In  his  answer 
Mr.  Biddle  says:  "The  simplest  form  would 
be  the  sale  of  a  bill  on  Paris,  drawn  by  the 
Secretary  of  the  Treasury";  that  "the  bank 
has  already  in  Paris  a  larger  sum  than  it  has 
any  immediate  use  for,  yet  it  is  not  indisposed 
to  increase  it,  because  it  may  hereafter  have 
occasion  for  the  fund,  and  because  it  is  believed 
402*]  that,  if  *the  terms  can  be  made  accept- 
able, the  purchase  of  the  whole  by  the  bank 
would  be  the  beat  operation  for  the  govern- 
ment." The  rates  of  exchange  are  then  stated, 
and  a  proposition  to  purchase  the  bill  at  a  cer- 
tain per  cent. 

On  the  26th  of  January  ensuing,  the  Secre- 
tary says  he  is  ready  to  draw  the  bill,  and  adds: 
'*I  presume  the  bank  is  still  disposed  to  pur- 
chase, and  on  the  terms  offered  in  your  letter 
of  the  5tb  of  November."  And  also  he  says: 
"It  is  desirable  that  the  credit  be  given  to  the 
treasurer  by  the  bank,  on  receiving  the  bill." 
To  this  letter  Mr.  Biddle  replies,  that  the  rate 
of  exchange  has  declined  between  England  and 
France,  ami  that  the  bank  could  not  take  tlie 
bill  on  the  terms  at  first  proposed.  On  the  6th 
of  February  the  new  terms  were  accepted,  and 
on  the  following  day  the  bill  was  transmitted, 
and  its  proceeds  were  placed  on  the  books  of 
the  bank  to  the  credit  of  the  government. 

These  facts  show  a  proposal  to  sell  the  bill 
by  the  Secretary,  and  an  agreement  to  purchase 
it  by  the  bank  at  a  certain  per  cent.;  that  the 
bill  was  drawn  and  forwarded  to  the  bank, 
and  that  for  the  amount  of  it  a  credit  was  en- 
tered to  the  government.  In  the  face  of  these 
statements,  which  show  a  purchase  of  the  bill 
beyond  all  doubt,  it  is  extraordinary  that  the 
fact  should  be  controverted. 

It  is  contended  that  the  bill,  "under  the  cir- 
cumstances stated  in  the  record,  is  not  a  bill  of 
exchiAge,  and  is  not  embraced  by  the  Maryland 
sUtute  of  1785." 

Th0  Secretary  of  the  Treasury  proposed  to 
sell  a  bill  of  exchange  to  the  bank,  and  the 
bank  agreed  to  purchase  the  bill.  On  its  face  it 
b  called  a  bill  of  exchange,  and  it  was  negotiated 
as  such  by  the  bank  to  Baring,  Brothers  &  Co., 
of  London,  and  by  them  to  N.  M.  Rothschild, 
who   indorsed  it   to  Messieurs   D.   Rotlischild, 
Brothers,  of  Paris.   When  the  bill  became  due, 
a  demand  of  payment  was  made  on  the  drawee, 
and  a  protest  for  nonpayment,  which  was  fol- 
lowed oy  due  notice  to  the  drawer.   The  gov- 
ernment paid  the  cost  of  protest  and  other  ex- 
penses to  the  bank,  and  also  the  commissions 
charged  by  Hottinguer  &  Co.,  who  took  up  the 
bill,  supra  protest,  as  the  agents  of  the  bank; 
but  the  fifteen  per  cent,  damages  given  by  the 
Maryland    statute    were    refused.     And    in    a 
letttt"  to  the  Secretary  of  the  Treasurv,  the 
Attorney -General  says:   "I  have  carefully  ex- 
tmined  the  claims  presented  by  the  Bank  of 
tiie  United  States,  on  account  of  the  protest  of 
the  bill   of   exchange   drawn   by   you   on   the 
French  government,"   etc.    "The   account,"   he 
Btyg,  "stated   by   the   bank,   if   supported   by 
proper  vouchers,  appears   to  be  correct,   with 
the  exception  of  the  claim  of  fifteen  per  cent. 
dkinages  on  the  amount  of  the  bill." 

But  now  it  seems  that  these  eminent  civilians 
ind  bankers  were  ignorant  of  the  legal  import 
<*f  this  instrument — men  who  had  been  all  their 
If  yet  conversant   with  bills  of  exchange,  and 


who  had  used  them  in  their  moneyed  operations 
annually,  to  an  amount  equal  to,  if  *not  [*40S 
greater  than,  the  revenue  of  this  government. 
Yet  these  men,  the  richest  and  most  experienced 
bankers  in  the  world,  were  mistaken  in  calling 
and  treating  this  paper  as  a  bill  of  exchange. 
And  the  government,  too,  were  reprehensible 
for  paying  the  costs  of  protest,  for  such  costs  % 
could  be  charged  only  on  a  bill  of  exchange. 

Against  all  this  knowledge,  experience,  and 
action,  it  is  now  contended  that  the  paper  is  a 
mere  assignment,  or  anything  else  than  a  bill 
of  exchange.  That  designation  is  repudiated, 
not  the  less  zealously  for  having  been  the  re- 
sult of  second  thought. 

But  what  are  the  new  lights  shed  upon  this 
question  T 

Two  documents  are  found  in  the  present 
record,  which  were  not  before  the  court  at  the 
former  argument;  and  these,  it  is  said,  have  a 
material  bearing  on  the  case.  The  first  is  a 
letter  dated  8th  February,  1833,  from  the 
Secretary  of  State  to  Mr.  Niles,  our  chargd 
d'affaires  at  Paris,  informing  him  that  a  bill 
had  been  drawn  on  the  French  government  for 
the  first  installment  and  interest  under  the 
treaty,  in  favor  of  Samuel  Jaudon,  cashier  of 
the  Bank  of  the  United  States,  and  requesting 
that  notice  should  be  given  of  the  arrangement 
to  the  French  government. 

This  is  nothing  more  than  a  letter  of  advice, 
which  usually  precedes  a  bill  of  exchange,  of 
which  the  payee  in  this  instance  had  no  knowl- 
edge. It,  however,  conduces  to  show  the 
nature  of  the  transaction,  as  not  only  the  sub- 
stance of  a  bill  of  exchange  was  regarded,  but 
also  its  form  and  accompaniment. 

The  other  document  was  under  the  seal  of 
the  United  States,  and  signed  by  the  President 
and  Secretary  of  State.  It  stated  the  substance 
of  the  treaty;  the  act  of  Congress  authorizing 
the  Secretary  of  the  Treasury  to  have  the  in- 
stallments, as  they  became  due,  transferred  to 
the  United  States;  and  that  the  Secretary  had 
drawn  a  "bill  on  the  Minister  and  Secretary  of 
State  for  the  Department  of  Finance  of  the 
French  government,  payable  at  sight,  for  four 
millions  eight  hundred  and  fifty -six  thousand  six 
hundred  and  sixty-six  francs  and  sixty -six  cen- 
times, being  the  amount  of  the  first  installment, 
payable  to  the  United  States,  under  the  said  con- 
vention, on  the  second  of  the  present  month  of 
February,  and  of  the  interest  which  is  payable 
at  the  same  time;  which  bill  is  payable  to 
Samuel  Jaudon,"  etc.,  and  the  President  ratifies 
the  act  of  drawing  the  bill,  and  the  receipt 
which  shall  be  given. 

Now,  this  paper  is  supposed  to  take  away 
from  the  bill  of  exchange  its  character  as  a 
commercial  instrument.  It  can  have  no  other 
effect  than  to  show  that  the  Secretary  had  au- 
thority to  draw  the  bill.  It  was  no  part  of  the 
bill  of  exchange,  and  indeed  was  not  necessary 
to  its  negotiability.  The  indorsement  of  Jaudon 
implied  an  undertaking  that  he  was  the  cashier 
of  the  bank,  and  that  the  bill  was  genuine  and 
would  be  paid.  No  one  can  doubt  that  the 
payment  of  the  money  by  the  French  govern- 
ment on  the  bill,  without  any  additional  evi* 
dence,  would  have  been  good.  The  bill  upon 
its  face  *wa8  perfect,  and  authorized  [*404 
the  holder  to  receive  and  rec^i^t  tot  i\i<^  TnATL<^^« 
At  most,  the  doc\mieiitcaiioi]\^\)%^Q'&SA^«t^^ 
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at  aiithentfctiting  the  law  under  which  the 
Secretary  acted  in  drawing  the  bill.  And  this 
was  ail  that  the  French  government,  under 
any  circumstances,  could  require.  But  suppose 
this  paper  was  a  power  of  attorney,  signed  by 
the  l^sident,  authorizing  the  Secretary  to  draw 
the  bill;  would  that  change  or  in  any  way 
affect  its  commercial  character? 

Any  person  may  draw,  accept,  or  indorse  a 
bill  by  nis  agent.  A  partner  may  indorse  for 
the  firm.  And  this  authority  may  be  by  parol 
or  writing  not  under  seal.  So  a  corporation 
may  draw  by  its  agent.  Banks  are  in  the  con- 
stant practice  of  drawing  bills  through  their 
cashiers.  And  haa  it  ever  been  supposed,  that, 
if  evidence  accompanied  or  was  attached  to  the 
bill  of  the  authority  of  the  drawer,  it  impaired 
its  commercial  properties?  Mr.  Chitty  says,  in 
his  Treatise  on  Bills  (p.  27):  ''Where  a  bill  is 
not  signed  by  the  party  himself,  the  party  tak- 
ing it  must  first  satisfy  himself  that  the  agent 
had  power  so  to  act  for  the  supposed  principal." 
In  the  case  of  The  East  mlia  Company  ▼. 
Tritton,  3  Barn.  &  Cress.  280,  three  bills 
UDon  the  East  India  Company  were  payable  to 
Hope  or  order;  they  got  into  possession  of 
Card,  who  indorsed  them  for  Hope.  Card  had 
a  power  of  attorney  from  Hope,  but  it  was 
not  suHicient  to  warrant  these  indorsements. 
This  power  being  seen  by  the  holders  of  the 
Mil,  they  were  bound  by  it,  as  having  notice  of 
ita  extent. 

But  a  bill  drawn  by  an  agent,  under  a  power, 
was  never  supposed  to  be  less  a  bill  than  if  it 
bad  been  drawn  by  the  principal.  And  in 
such  cases  the  assignee  has  only  to  satisfy  him- 
self that  the  drawer  acted  under  a  proper  au- 
thority. This  no  more  vitiates  the  bill,  than 
evidence  of  the  genuineness  of  the  signature  of 
the  drawer.  The  bill  in  question  was  com- 
plete upon  ita  face,  and  it  is  inconceivable  to 
me  how  the  paper  signed  by  the  President  can 
affect  it. 

In  the  argument  it  is  supposed  that,  in  draw- 
ing this  bill,  the  government  acted  in  its  sov- 
ereign capacity.  The  idea  of  attaching  sover- 
eignty to  all  the  agencies  of  the  government, 
however  exercised,  is  as  novel  as  it  is  unconsti- 
tutional. Cover  every  transaction  of  the  agents 
of  the  government  by  the  attributes  of  its 
sovereignty,  and  a  despotism,  characterized  by 
the  grossest  acta  of  injustice  and  oppression, 
must  result. 

A  bill  of  exchange  derives  all  its  properties 
from  the  commercial  law.  It  is  a  most  con- 
venient instrument  for  the  transfer  of  funds 
from  one  country  to  another.  And  its  chief 
and  only  value,  in  this  respect,  arises  from  the 
legal  principles  with  which  it  is  invested,  and 
which  regulate  the  duties  and  liabilities  of  those 
who  become  parties  to  it.  In  negotiating  such 
an  instrument,  the  government  does  not  act  in 
its  sovereign  capacity.  It  becomes  subject, 
like  all  other  parties  to  the  bill,  to  the  commer- 
cial principles  which  govern  it. 
405^]  *in  the  case  of  The  United  States  v. 
Administratrix  of  Barker,  12  Wheat.  559,  it 
waa  held,  that  "whenever  the  government  of 
the  United  States,  through  its  lawfully  author- 
ized agents,  becomes  the  holder  of  a  bill  of  ex- 
ihange,  it  is  bound  to  use  the  same  diligence  in 
jri/er  to  charge  the  indorser  as  in  a  transaction 
oetweeo  individuaJs."    And  in  that  ca«a   the 


indorser  was  held  to  be  discharged  by  the  neg- 
ligence of  the  government.  And  again,  in  The 
United  States  v.  Bank  of  the  Metropolis,  15  Pe- 
ters, 302,  the  court  say :  '* When  the  United  Stat^ 
by  its  authorized  officer,  become  a  partv  to  ne- 
gotiable paper,  they  have  all  the  rights  and 
incur  all  the  responsibility  of  individuals  who 
are  parties  to  such  instruments.  We  know  of 
no  difference  except  that  the  United  States  can- 
not be  sued." 

These  decisions,  and  many  others  that  might 
be  referred  to,  put  an  end  to  the  assumption, 
that  a  bill  of  exchange  drawn  by  the  govern- 
ment is  an  act  of  sovereignty,  or  anything  dif- 
ferent in  principle  from  a  bill  drawn  by  an 
individual.  Whether  drawn  by  the  govern- 
ment or  an  individual,  a  bill  of  exchange  ia  the 
same  commercial  instrument,  and  subject  to 
the  same  law.  No  principle  is  better  settled 
than  this  by  the  decisions  of  this  court. 

But  it  is  supposed  that  there  is  something  in 
the  character  of  the  drawee,  the  French  gov- 
ernment, which  destroys  the  commercial  char- 
acter of  the  bill.  This  position  is  aa  unsua- 
tainable  as  that  of  the  character  assumed  for 
the  drawer.  The  bill  was  drawn  on  M.  Hu- 
mann,  the  Minister  of  Finance  of  the  French 
government.  The  money  was  due,  and  the 
payment  of  it  was  subject  to  no  contingency 
from  the  face  of  the  bill,  nor  from  any  circum- 
stance connected  with  it.  The  drawer  guaran- 
teed the  payment  of  the  bill  on  presentation  bv 
the  holder,  under  all  the  responsibilities  which 
the  law  attached.  A  demand,  protest,  and 
notice  were  the  only  conditions  on  which  these 
responsibilities  were  to  become  fixed.  These 
conditions  have  been  performed  by  the  bank, 
and  the  government  haa  acknowledged  its  lia- 
bility by  paying  a  part  of  the  damages  claimed. 
But  throwing  itself  upon  its  sovereignty,  the 
government  refuses  to  pay  the  damages  claimed 
under  the  statute  of  Maryland,  on  the  ground 
that  the  instrument  is  not  a  bill  of  exchange. 
If  this  ground  be  true,  the  costs  of  protest 
should  not  have  been  paid  by  it. 

It  is  contended,  that,  as  the  question  is  now 
here,  between  the  original  parties  to  the  bill, 
the  bank  may  be  supposed  to  have  taken  the 
bill  under  a  full  knowledge  that  it  might  not 
be  paid  by  the  French  government;  and  could 
not  be  paid  by  it,  unless  the  Chambers  should 
make  an  appropriation.  And  from  this  knowl- 
edge it  is  inferred  that  the  bank  took  upon 
itself  the  risk  of  the  punctual  payment  of  the 
bill.  This  assumption  is  shown  to  be  unfound- 
ed by  the  fact  that  the  government,  on  beins 
notified  of  the  protest,  immediately  returned 
the  money  to  the  bank  which  it  had  paid  on 
account  of  the  bill.  Now,  if  there  had  been 
any  understanding,  express  or  implied,  such  aa 
is  presumed,  in  regard  to  the  punctual  payment 
of  *the  bill,  would  the  government  [*40tt 
have  done  this?  There  can  be  but  one  answer 
to  this  question. 

There  was  no  doubt  in  the  minds  of  the  orig- 
inal parties  to  this  bill,  that  it  would  be  paid 
on  presentation.  What  was  the  language  of 
this  government  on  receiving  notice  of  the  pro- 
test? Was  the  failure  of  the  French  Chambera 
to  make  the  appropriation  received  as  an  apol- 
ogy for  the  dishonor  of  the  bill?  That  gov- 
ernment was  informed,  in  terms  not  to  be' 
mVaunderalOQ^  X^^aX  iio  wusv3a%  Va  %  ^^\a.^  o* 
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fmjmBai  eould  be  received.  That  the  obliga- 
tion of  the  French  government  waa  absolute, 
and  in  no  degree  dependent  on  the  will  of  the 
CSiambers;  and  an  immediate  payment  was 
required.  The  bank,  shortly  after  the  receipt 
of  this  bill,  indorsed  it  to  Baring  Brothers  ft 
Co.,  in  London.  This  affords  the  highest  evi- 
dence that  the  bank  believed  the  bill  would  be 
honored. 

It  is  argued  that  the  French  government  did 
not  subject  itself  to  a  bill  of  exchange,  and 
consequently  to  the  payment  of  damages  on  a 
default  of  payment.  This  may  be  admitted, 
and  yet  it  does  not  reach  the  question.  The 
bill  was  not  presented  until  the  money  was  due, 
and  by  drawing  it  our  own  government  under- 
took that  it  should  be  paid«  This  is  as  well 
settled  as  any  oth^'v  principle  in  the  commercial 
law. 

it  seems  to  be  considered  that  the  case  might 
have  been  stronger  against  the  government,  had 
it  been  made  by  an  indorsee  of  the  bill.  This 
cannot  be  correct.  Every  indorsee,  from  the 
face  of  the  bill,  had  all  the  notice  which  can 
be  charged  against  the  bank. 

But  it  is  contended  that  the  bill  was  drawn 
OB  a  particular  fund,  and  therefore  was  not  a 
bill  of  exchange. 

It  is  admitted,  if  the  payment  of  the  bill  is 
made  to  depend  upon  any  contingency,  it  is 
not  a  bill  of  exchange.  In  the  language  of 
Mr.  Chitty,  "If  the  payment  is  to  depend  on 
the  sufficiency  of  a  particular  fund,  the  bill  or 
note  will  be  invalid."  The  case  of  Jenny  v. 
Herle,  2  Lord  Raym.  1361,  was  much  relied  on 
in  the  argument,  '^erle  sued  Jenny  upon  a 
bill  drawn  by  him  upon  Pratt,  and  payable  to 
Herle,  as  follows:  Sir,  you  are  to  pay  Mr. 
Herle  £1,946  out  of  the  money  in  your  hands 
belonging  to  the  proprietors  of  the  Devonshire 
mines,  l^ing  part  of  the  consideration  money 
for  the  purchase  of  the  manor  of  West  Buck- 
land.'  Herle  had  judgment  in  the  Common 
Pleas;  but  upon  a  writ  of  error,  the  Court  of 
King's  Bench  held  that  this  was  no  bill  of  ex- 
change, because  it  was  only  payable  out  of  a 
particular  fund,  supposed  to  be  in  Pratt's 
handa,  and  the  judgment  was  accordingly  re- 
versed." 

The  decision  in  that  case  did  not  turn  upon 
the  words  on  the  face  of  the  bill,  "being  part 
of  the  consideration  money  for  the  purchase  of 
the  manor  of  West  Buckland;"  but  on  these, 
*Tou  are  to  pay  Mr.  Herle  out  of  the  money 
in  your  hands  belonging  to  the  proprietors  of 
the    Devonshire    mines.*'      The    former    words 
here  cited  in  effect  are  the  same  as  those  used 
407*]   in  the  French  bill,  showing  *the  con- 
sideration   on    which    it    was    drawn;    but    in 
Herle's  case  these  words  constituted  no  objec- 
tion to  the  bill,  and  were  not  referred  to  by  the 
court.   The  case  turned  exclusively  on  the  di- 
rection to   "pay  out   of   the   money   in   your 
binds  belonging  to  the  proprietors  of  the  Dev- 
onshire mines."   Had  these  words  been  omitted, 
the  hill  would  have  been  good.    So  that  the 
esse  of  Herle,  so  much  reli^  on  by  the  plain - 
ttlTs  counsel,  does  not  show  the  invalidity  of 
the  French  bill. 

The  bill  in  Herle's  case,  in  the  language  of 

the  court,  was  payable  out  of  money  supposed 

to  be  in  Pratt's  hands.    Conaequently  it  wab 

pa/MU€  out  of  MO  other  fund.     And  il  the 

is  L,  od. 


fund  supposed  to  be  in  Pratt's  hands  was  not 
there,  then  the  bill  was  not  payable.  Compare 
this  with  the  French  bill:  "Sir,  I  have  the 
honor  to  request  you  to  pay  at  sight  of  this  my 
first  of  exchange,  etc.,  to  the  order  of  Samuel 
Jaudon,  cashier  of  the  Biuik  of  the  United 
States,  the  sum  of  four  millions  eight  hundred 
and  fifty-six  thousand  six  hunderd  and  sixty 
six  francs  sixty-six  centimes,  which  comprises 
the  sum  of  3,016,066.66  francs,  constituting 
the  amount  of  the  first  payment  to  be  made  to 
the  United  States,  by  virtue  of  the  convention 
concluded  between  the  United  States  and 
France,  the  4th  of  July,  one  thousand  eight 
hundred  and  thirty-one  (deduction  made  of  the 
amount  of  the  first  payment,  reserved  to 
Franco  bv  said  treaty),  and  the  additional  sum 
of  nine  hundred  forty  thousand  francs,  for  a 
year's  interest  at  four  per  cent,  upon  the  entire 
sums  payable  to  the  United  States,  dating  from 
the  day  of  the  exchange  of  ratification  to  the 
second  of  February,  1833." 

Now,  there  is  not  on  the  face  of  this  bill  any 
intimation  out  of  what  fund  the  French  gov- 
ernment should  pay  it.  It  specifies  on  what 
account  the  bill  was  drawn,  showing  the 
amount  was  due;  but  this  does  not  affect  the 
character  of  the  bill.  The  installment  "was 
referred  to,"  in  the  language  of  Mr.  Cliitty, 
"in  order  to  show  the  consideration,  and  not 
to  render  the  payment  contingent." 

In  Burchell,  Adm'r,  etc.,  v.  Slocock,  2  Lord 
Raym.  1545,  the  action  was  on  a  promissory 
note,  whereby  the  defendant  promised  to  pay 
to  A  B  £101  12s.  in  three  months  after  the 
date  of  the  said  note,  "value  received  out  of 
premises  in  Rosemary  Lane,  late  in  the  pos- 
session of  Q.  H.  The  court,  on  demurrer,  held 
this  to  be  a  promissory  note  within  the  statute." 
And  so  in  Hausoullier  v.  Hartsinck,  7  Term, 

733,  the  defendant  promised   to  pay  ,  or 

bearer,  £25,  being  a  portion  of  a  value  as  under 
deposited  in  security  for  the  payment  thereof. 
Upon  a  special  case  being  reserved,  the  court 
said  they  were  clearly  of  opinion,  that  though, 
as  between  the  original  parties  to  the  transac- 
tion, the  payment  of  the  notes  was  to  be  car- 
ried to  a  particular  accoimt,  the  defendants 
were  liable  on  these  notes,  which  were  mads 
payable  at  all  events. 

The  question  is,  whether  the  payment  of  the 
bill  is  made  to  depend  *upon  any  con-  [*408 
tingency.  Now,  it  is  clear  this  is  not  done  in  the 
French  bill.  It  is  made  payable  absolutely, 
without  any  condition  expressed  or  implied. 

The  maker  of  a  note  promlBcd  to  pay  A  B 
eight  pounds,  so  much  being  to  be  due  from 
me  to  C  D,  my  landlady,  at  Lady  dav  next, 
who  is  indebted  in  that  sum  to  A  B.  Was  held 
not  to  be  conditional.  Chitty  on  Bills,  139. 
Now,  in  this  instrument  the  consideration  is 
stated;  but  that  did  not  vitiate  the  note.  The 
French  bill  states  nothing  more,  than  that  the 
amount  drawn  for  was  due  by  treaty.  And  yet 
this  is  supposed  to  destroy  its  negotiable  char- 
acter. A  decision  to  this  effect  would,  in  my 
judgment,  introduce  a  new  principle  into  the 
law  governing  bills  of  exchange. 

Is  the  bank  entitled,  under  the  statute  of 
Maryland,  to  the  fifteen  per  cent,  damages? 

The  argument  that  the  State  of  Maryland  did 
not  intend  to  subject  Yver  aoN^T^\\gDLV«  \a  VXja 
proTiaiona  of  the  atituta  Vi  «i)L\i\.\^  \A\raX.>2L\.\X% 
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eoniideration.  The  Interest  invoWed  does  not 
reach  the  sovereignty  of  the  State;  and  it  is 
sufficient  to  saj,  there  is  no  exemption  of  the 
interests  of  the  State  in  the  statute;  and  in 
passing  it,  the  Legislature  intended,  as  in  the 
enactment  of  every  other  law,  that  all  legal  ef- 
fect should  be  ffiven  to  it. 

The  words  of  the  statute  are  "that  upon  all 
bills  of  exchange  hereafter  drawn  in  this  State 
on  any  person,  corporation,  company,  or  society 
in  any  foreign  country,"  etc. ;  and  it  is  intimated 
that  these  words  do  not  embrace  a  foreign  gov- 
ernment. In  answer  to  this,  it  may  be  said  the 
bill  is  drawn  on  M.  Humann,  and  is  literally 
within  the  statute. 

From  the  cases  above  cited,  it  is  clear  that 
the  government,  in  drawing  or  negotiating  a 
bill  of  exchange,  subjects  itself  to  all  the  lia- 
bilities of  an  individual;  consequently  it  is  li- 
able to  the  fifteen  per  cent,  damages,  under  the 
Maryland  statute,  if  the  bank  Ib  entitled  to 
them.  These  damages  were  considered  by  this 
court  in  the  former  decision  as  designed  by  the 
statute  to  cover  re-exchange.  This  construction 
is  opposed,  and  it  is  argued  that  re-exchange  is 
provided  for  in  the  statute,  where  it  declares 
that  the  holder  of  a  protested  bill  "shall  have 
a  right  to  receive  and  recover  so  much  current 
money  as  will  purchase  a  good  bill  of  exchange 
of  the  same  time  of  payment,  and  upon  the 
same  place,  at  the  current  exchange  of  such 
bill."  And  the  fifteen  per  cent,  damages  in  this 
view  are  considered  as  a  penalty. 

Instead  of  covering  re-exchange  by  the  above 
provision,  the  Legislature  intended  to  give  the 
nolder  of  the  protested  bill  the  money  he  paid 
for  it,  varying  only  as  the  rate  of  exchange 
should  be  at  Sie  time.  If  the  rate  of  exchange 
at  the  protest  of  the  bill  was  lower  than  when 
it  was  purchased,  the  holder  under  the  statute 
would  recover  less  than  he  paid  for  it;  but 
if  exchange  had  risen,  ho  would  recover 
more.  Now,  this  exchange  is  limited  to  this 
409*]  ^country,  and  therefore  cannot  have 
been  intended  as  re-exchange.  Re-exchange  is 
a  bill  drawn  at  the  place  of  payment  of  the  pro- 
tested bill,  which  shall  sell  for  the  amount  of 
•uch  bill.  The  holder  of  the  French  bill,  on  its 
protest,  was  entitled,  on  commercial  principles, 
independently  of  the  statute,  to  a  bill  on  this 
country  which  would  sell  at  Paris  for  the  amount 
of  the  protested  bill.  This  would  be  a  very  differ- 
ent sum  from  that  which  was  paid  for  the  bill  in 
this  country.  The  re-exchange  depends  u^n 
the  state  of  trade  between  the  two  countries, 
direct  and  circuitous,  the  money  market,  al- 
ways regulated  by  the  demand  and  supply,  and 
other  circumstances  of  a  local  character,  which 
show  that  the  price  at  which  the  bill  was  pur- 
chased in  this  country  can  never  be  the  price 
at  which  a  bill  on  this  country  would  sell  at 
Paris,  or  in  any  forei^  country.  This  fact  be- 
ing known  to  the  L^slature  of  Maryland,  they 
eould  not  have  intended  by  the  above  provision 
to  cover  re-exchange.  The  statute  gives  to  the 
purchaser  of  the  bill  the  amount  he  paid  for  it, 
with  the  small  variation  stated,  and  nothing 
more.  The  fifteen  per  cent,  damages  were 
given  in  lieu  of  re-exchange,  and  not  as  a  pen- 
alty. This  is  the  view  taken  by  the  court  in  its 
former  decision. 
It  ia  B&id  tbmt  the  bank,  not  having  paid  dam- 1 
fgoB  oa  the  bill,  iB  not  entiiled  to  Umiil    The* 


bank,  having  negotiated  the  bfll,  was  respon- 
sible for  its  payment,  with  damages.  And  after 
the  protest,  the  agents  of  the  bank  supervened, 
and  paid  the  amount  of  it  to  the  holder.  The 
propriety  of  this  payment  is  not  questioned. 
By  this  act,  the  bank  became  the  holder  of  the 
bill,  not  as  indorsee,  but  as  the  original  payee. 
In  effect,  this  ownership  obliterated  and  an- 
nulled the  indorsements  on  the  bill.  The  bank, 
as  the  holder,  could  look  to  no  one  but  the  gov- 
ernment for  payment.  And  payment  to  the 
bank  in  this  country  was  made,  shortly  after 
notice  of  protest  was  received. 

But  the  damages  given  by  the  statute  have 
been  withheld.  Had  the  bank  never  negotiated 
the  bill,  and  made  a  demand  of  payment,  and 
protest  for  nonpayment,  with  regular  notice, 
the  right  to  the  damages  claimed  could  not 
have  been  contested.  And  this  is  the  precise 
condition  of  the  bank.  It  is  the  holder,  having 
paid  the  amount  of  the  bill  at  Paris. 

The  large  amoimt  of  the  damages  claimed 
has  been  adverted  to  in  the  argument.  This 
should  have  no  influence  on  the  legal  questions 
that  arise. 

Suppose  the  bank  had  not  taken  up  the  bill 
after  protest;  is  there  any  doubt  that  the  holders 
could  have  recovered  damages  from  their  in- 
dorsers,  and  they  from  the  oank?  This  would 
have  subjected  the  bank  to  the  payment  of  the 
damages  given  by  the  law  of  the  place  where 
the  bUl  was  first  indorsed.  But  this  circuitous 
course  was  prevented  by  the  payment  of  the 
bill.  It  thus  appears  that  the  bank  paid  this 
large  sum  of  money  in  Paris,  unexpectedly, 
*which  in  the  nature  of  things  must  [*410 
have  subjected  it  to  great  inconvenience  and 
loss.  By  the  payment,  the  credit  of  the  gov- 
ernment, as  the  drawer  of  the  bill,  was  sus- 
tained, and  the  eventual  liability  of  the  bank 
for  principal  and  damages  anticipated. 

Now,  as  between  individuals,  this  would  en- 
title the  holder  of  the  bill  to  the  fifteen  per 
cent,  damages.  And  it  is  equally  clear  and  just, 
that  the  bank  should  receive  the  same.  There 
has  been  paid  to  it  by  the  government  the  prin- 
cipal, costs  of  protest,  and  the  commission 
charged  by  Hottmguer  ft  Co.  as  the  agents  of 
the  bank,  who  took  up  the  bill,  but  not  one 
cent  has  been  paid  to  tne  bank  for  the  advance 
of  the  money  at  Paris.  On  the  principles  of 
equity,  independently  of  the  statute,  the  bank 
is  entitled  to  the  difference  in  value  of  the  sum 
paid  by  it  in  Paris,  and  the  sum  received  by  it 
from  the  government  in  this  country.  This  is 
re-exchange,  which  the  fifteen  per  cent.,  in  my 
opinion,  was  intended  to  cover.  Of  this  opin- 
ion was  the  court  which  formerly  decided  this 
case. 

I  think  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 

Mr.  Justice  Wayne  also  dissented  from  the 
opinion  of  the  court. 

Mr.  Justice  Woodbury,  having  given  an  of- 
ficial opinion  as  Secretary  of  the  Treasury 
against  the  claim  of  the  bank  in  this  case,  did 
not  sit. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script ol  i\v<i  T^ox^  Itoni  t\\^  Circuit  Court  of 
the  \3nit«i  ^UXm  l^t  \2aa  "SAaX^nk  \A.%\.ftf:\.  tK 
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THIS  CMe  wu  brought  up  b]>  a,  writ  ot  airor, 
laaucd  imdw  the  twentj-flftb  Mction  of 
Um  JndidkrT  Aet,  from  tba  Supreme  Court  of 
Ohio. 

It  wu  an  indictment,  in  the  State  court, 
a^nat  Halinda  Fox,  for  "paaaing  and  utter- 
ing a  certain  piece  of  false,  bate,  and  counter- 
feit coin,  forged  and  counterfeited  to  the  llke- 
Dtaa  axd  aimilitude  ot  the  good  and  legal  silver 
loin  enirentlj  pauing  in  the  State  of  Ohio, 
oUlad  ft  dollar." 

Being  eonTieted,  the  c«m  was  talcen  hf  her, 
upon  writ  of  error,  to  the  court  in  bank  of  the 
Steta,  Ita  highest  judidal  tribunal;  and  at  the 
December  Term,  1848,  of  that  court,  the  judg- 
■snt  ct  the  Common  Pleas  was  affirmed. 

Prom  this  dedtion  of  the  court  in  bank  the 
plaintiff  In  error  broucht  the  case  to  this  court, 
sad  claimed  a  reversal  ot  the  judgment,  on  the 
pound  that  the  courts  of  tlut  State  bad  no 
jnrisdkUon  of  the  offense  charged  in  the  in- 
dictmeat,  but  that  the  jurisdiction  belong*  ex- 
dusivelj  to  the  courts  ot  the  United  Ststei. 

The  eanae  was  argued  by  Mr.  Convers  for 
the  plaintiff  in  error,  and  Mr.  SUnbeii?  (Attor- 
scT-Gcneral  ot  Ohio)   for  the  State. 

The  opening  and  closing  arguments  ot  Mr. 
CSBTera,  for  the  plaintiff  In  error,  have  been 
eooMlIdated,  and  will  be  found  after  that  of 
Mr.  SUBbtrry. 
llr.  Staabeii7  m«de  the  following  points: 
1.  rhat  the  ofTense  charged  In  the  indict- 
nrat  is  not  for  uttering  an;  counterfeit  of  the 
rain  of  the  United  Statee,  or  of  any  (oreisn 
IS  lb  ed. 


cotn  regulated  by  Congress,  or  i 
mone;  of  the  United  States. 

2.  That,  if  it  should  be  held  that  the  coin  t 
paued  was  a  counterfeit  of  anj  of  the  current 
coin  of  the  United  States,  that  for  the  mere 
offense  of  uttering  there  is  no  jurisdiction  in  the 
courts  of  the  Umted  States,  but  It  exclusivelT 
belongs  to  the  courts  of  the  State.  1  East  s 
Pleas  ot  the  Crown,  162;  1  Hale's  P.  C  IS, 
IBS;    I   Hawk.  F.  C.  20. 

3.  That  if  not  exclusive,  the  jurisdloUon  of 
State  courts  is  concurrent  with  those  ot  the 
United  States.  Federalist,  No.  32;  Houston  t. 
Moore,  S  Wheat.  I,  31;  State  *.  Antonio,  3 
Wheeler's  C  C.  608;  State  *.  Tutt,  8  B^ler, 
44;  Chess  t.  SUte,  1  Blackford,  198;  White  r. 
Commonwealth,  4  Bin.  418. 

I.  The  ftrst  question  which  arises  upon  the 
transcript  is  as  to  the  'character  ot  the  [*411 
piece  of  coin  which  the  plaintiff  In  error  has 
been  convicted  of  passing.  It  seems  to  he 
taken  for  granted  by  her  counsel,  that  It  was  a 
counterfeit  of  some  piece  of  coin  which,  under 
the  laws  oF  Cotifp^ss,  has  been  made  current 
money  of  the  United  States.  The  only  de- 
scription given  is,  that  It  was  a  piece  of  cain 
in  the  similitude  of  the  good  ana  legal  silver 
coin,  currently  passing  in  the  State  of  Ohio, 
called  a  dollar. 

The  silver  eolni  which  have  been  made  cur- 
runt  bv  acts  of  Congress  are  the  following: 
All  diver  coins  of  the  coinage  of  the  mint  of 
the  United  States;  Spanish  milled  dollarsi 
Spanish  pillar  dollars;  French  crowns;  the 
flTe-franc  pieces;  and  the  dollars  ot  Mexico, 
Peru,  and  Bolivia. 

The  Congress  of  the  United  States,  In  the 
pxereUc  of  the  power  to  coin  money  and  regu- 
late its  value  and  the  value  of  foreign  coin,  has 
not  seen  fit  to  reflate  the  value  ot  any  othel 
foreirai  silver  coins  than  those  above  mea- 
tioned.  The  power  to  punish  offense*  respect- 
ing the  coin,  vested  In  Congress  by  l^s 
sixth  clause  of  the  eighth  section  of  the  flrsl 
article  of  the  Constitution  of  the  United  States, 
is  limited  to  the  counterfeiting  ot  the  current 
coin  of  the  United  States.  No  coin  can  be  said 
to  be  current  coin  of  the  United  SUtes  but  that 
which  ha*  been  made  so  by  actual  coinage  at 
the  mint,  or  by  some  act  of  Congress  regulating 
ita  value- 
Here,  then,  Is  a  power  given,  in  the  most 
unlimited  terms,  to  regulate  the  value  of  iJl 
foreign  coin*,  and  to  make  them  current  money 
of  the  Union;  and  a  further  power  to  punish 
the  counterfeitiog  of  the  coin  so  made  current. 
Obviously  the  poiver  of  punishment.  In  other 
words,  the  jurisdiction  over  offenses  ag^et 
the  coin,  is  limited  to  the  currency  so  estab- 
lished. The  power  to  punish  arises  out  ot  the 
exercise  of  the  power  to  regulate.  Doea  it  then 
appear  that  the  piece  of  coin,  which  the  plaln- 
tiD  in  error  was  convicted  ot  passing,  was  a 
counterfeit  of  any  of  the  coins  so  made  current 
by   Congress  r 

There  Is  no  term  of  the  deseriptlou  given  ot 
this  coin  which  can  he  relied  upon  as  Bringing 
it  within  the  coin  made  current  by  Congress, 
except  the  words  "good  and  legal  silver  coin." 
Now,  if  that  description  of  the  coin  oui  only 
refer  to  the  national  currency,  and  could  only 
be  satlsBed  by  proof  that  the  eonnterfelt  dolUi 
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In  the  similitude  of  an  American,  Mexican, 
Peruvian,  or  Bolivian  dollar,  all  which  are  es- 
tablished by  act  of  Congress,  then  it  would  be 
sufficient. 

No  such  limited  signification  can  be  given  to 
these  words.  If  the  averment  was  "good  and 
legal  silver  coin  of  the  United  States/'  it 
would  be  different;  but  it  is  "good  and  legal 
silver  coin,  currently  passing  in  the  State  of 
Ohio." 

But  there  is  a  certain  test  of  cue  meaning  of 
this  descriptive  allegation,  and  that  is,  to  in- 
quire whether  a  conviction  under  this  indict - 
418*]  ment  *could  have  been  had,  upon  proof 
of  passing  a  counterfeit  in  the  similitude  of  any 
of  the  foreign  silver  coins  of  the  denomination 
of  a  dollar  not  made  part  of  our  national  cur- 
rency by  act  of  Congress. 

In  order  to  this,  we  must  look  at  the  statute 
of  Ohio  creating  the  offense,  as  well  as  at  the 
indictment. 

The  words  of  the  statute  are;  'That  if  any 
person  shall  counterfeit  any  of  the  coins  of  gold, 
silver,  or  copper,  currently  passing  in  this 
State,  or  shall  alter  or  put  off  counterfeit  coin 
or  coins,  knowing  them  to  be  such,"  etc.  29 
Ohio  SUt.  136. 

There  can  be  no  question  that  this  provision 
covers  every  description  of  coin,  domestic  and 
foreign,  whether  made  current  by  act  of  Con- 
gress or  not.  Take,  then,  the  case  of  passing  a 
counterfeit  of  a  German  dollar,  which  is  a  de- 
scription of  coin  not  made  current  by  act  of 
Congress,  and  what  difficulty  would  be  in  the 
way  of  a  conviction  under  this  statute  and  in- 
dictment. 

It  may  be  claimed,  by  the  plaintiff  in  error, 
that  the  words  "good  and  legal  silver  coin 
currently  passing  in  the  State  of  Ohio,"  though 
not  used  in  the  statute,  yet  make  a  descriptive 
averment  of  some  coin  made  legal  or  current 
by  act  of  Congress.  If  that  be  so,  there  is  no 
question  that  the  averment,  though  unnecessa- 
rily made,  must  be  proved,  upon  the  familiar 
doctrine  that  all  merely  descriptive  allegations 
become  material. 

Now,  these  words,  "ffood  and  legal  silver 
coin,"  are  not  found  in  that  clause  of  the  Con- 
stitution which  gives  to  Congress  the  power  to 
regulate  the  coin,  or  in  the  other  clause  which 
provides  for  the  punishment  of  counterfeiting; 
but  the  descriptive  words  there  used  are  "cur- 
rent coin  of  the  United  States."  These  last  are 
the  operative  words  which  distinguished  the 
national  coin  from  the  mass  of  the  currency. 

It  may  be  argued,  that  legal  coin  can  only 
mean  current  coin  of  the  United  States,  as  none 
other  is  legal.  That  is  true  in  one  sense.  If 
we  were  now  engaged  in  the  construction  of  a 
contract  to  pay  money,  in  which  the  payment 
Was  stipulated  to  be  made  in  good  and  legal 
coin,  the  meaning  undoubtedly  would  be  cur- 
rent coin  of  the  United  States;  for  it  is  only 
that  sort  of  coin  which  can  discharge  a  contract 
to  pay  money,  or  which  is  a  legal  tender  in 
payment.  But  we  are  not  now  looking  for  the 
meaning  of  these  words  as  used  in  a  contract, 
but  in  an  indictment  for  passing  counterfeit 
money.  Coin,  which  may  not  be  legal  for  the 
payment  of  a  debt,  may  yet  be  legal  as  cur- 
rency; although  not  regulated  in  value  by  act 
ot  Congreaa,  it  is  yet  lawful  as  a  circulation. 
U  aeema  to  me  there  can  be  no  question  that 


the  latter  is  the  true  sense  In  which  these  words 
are  used  in  the  indictment,  especially  when  we 
take  the  whole  sentence,  good  and  legal 
silver  coin  currently  passing  m  the  State  of 
Ohio;"  and  that,  instead  of  being descriptiTe of 
a  particular  coinage,  they  are  merely  descriptiTa 
of  the  ^nuineness  *and  lawfulness  of  [*414 
the  original  which  has  been  counterfeited,  and 
are  put  in  opposition  to  the  other  words  mad 
in  the  indictment —  "forged,  base,  and  counter- 
feit"— to  express  exactly  the  contrary. 

2.  The  Constitution  authorizes  Congress  'to 
provide  for  the  nunishment  of  counterfeitins 
the  securities  and  current  coin  of  the  United 
States." 

The  plaintiff  in  error  has  been  convicted  of 
passing  a  counterfeit  dollar.  I  claim,  that 
though  it  be  admitted  this  coin  was  of  the  cur* 
rent  coin  of  the  United  States,  yet  the  offense 
of  uttering  or  passing  it  is  not  an  offense  oog- 
nizable  by  the  United  States. 

This  leads  to  a  consideration  of  the  meaning 
of  the  term  "counterfeiting,"  as  used  in  the 
Constitution.  It  is  claimed  for  the  plaintiff  in 
error  that  it  is  a  generic  term,  and  indndea 
every  offense  in  relation  to  the  coin. 

This  clause  does  not  carry  with  it  a  power  to 
define  and  punish  the  offense,  as  is  the  case  in 
the  clause  m  relation  to  piracies  and  felonies 
committed  on  the  high  seas,  but  is  strictly  lim- 
ited to  the  punishment  of  an  offense  named 
and  designated.  The  consequence  is,  that,  la 
the  absence  of  any  ffrant  of  power  to  define  or 
enlarge,  the  jurisdiction  of  the  United  Statea  it 
to  be  confined  to  the  very  offense  so  named— 
the  offense  of  counterfeiting.  What,  tlien,  it 
the  meaning  of  this  term,  as  used  in  the  Con* 
stitution?  It  is  nowhere  defined  in  the  Con- 
stitution itself,  so  that  we  are  to  find  its  mean- 
ing elsewhere.  At  the  time  the  Constitution 
was  framed,  the  offense  of  counterfeiting  was 
well  known  and  certainly  defined;  and  in  that 
country  from  which  it  was  adopted,  it  stood 
among  the  class  of  crimes  which  amounted  to 
high  treason. 

It  was  never  understood  that  the  offense  of 
counterfeiting  the  coin  of  England,  and  the 
offense  of  passing  coin  so  counterfeited,  wero 
the  same.  On  the  contrary,  they  were  care- 
fully distinguished  and  defined;  the  one 
amounting  to  treason,  the  other  to  simple  fd- 
ony  or  misdemeanor. 

Speaking  of  the  English  statutes  against  this 
species  of  treason,  Mr.  East,  in  his  Pleas  of  the 
Crown,  Vol.  I.  p.  162,  says:  "It  is  first  to  bo 
seen  what  is  a  counterfeiting  within  these  stat- 
utes. There  must  be  an  actual  counterfeitinsL 
either  by  the  party  himself  or  by  those  witti 
whom  he  conspires.  A  mere  attempt  to  oooB- 
terfeit,  such  as  preparing  the  materials  or 
fashioning  the  metal,  is  not  sufficient,  except 
in  those  particular  instances  which  have  been 
so  declared  by  statute." 

So,  too,  in  Hale's  Pleas  of  the  Crown,  p.  19; 
"What  shall  be  a  coimterf citing  7  Clippings 
washing,  and  filing  of  the  money,  for  lucre  or 
gain,  any  of  the  proper  money  of  the  realm,  or 
of  other  realms,  allowed  to  be  current  by  proc- 
lamation, not  within  this  statute,  but  made 
high  treason  by  Stat.  5  Eliz.,  but  no  eormp- 
tion  of  blood  or  loss  of  dower*  Impairing^ 
diminishing,  fal8if3ring,  scaling,  or  ligntening 
iha  pro]^i  mons)  ol  \>^  i«iJlm^  ex  the  money 


IMT 


iPVlZ   ¥•   ^HK   STATfe   OV   OBUK 


415 


415*]  of  any  *other  realm  made  current  by 
proclamation,  their  counselors,  consenters,  and 
aiders,  within  neither  of  the  former,  but  made 
treason  by  the  statute  of  18  Eliz.,  but  without 
eomiption  of  blood  or  loss  of  dower." 

SeTeral  of  these  modes  of  debasing  the  coin 
were  not  understood  to  be  within  the  common 
law  offense  of  counterfeiting;  for  it  is  said  by 
Hale,  in  reference  to  the  statute  against  clip- 

eng  the  coin,  that  it  was  "introductive  of  new 
ws.** 

1  Hawkins's  P.  C.  20,  is  yet  closer  to  the 
point.  "High  treason,  respecting  the  coin,  is 
either  with  respect  to  counterfeiting  the  king's 
coin,  or  with  respect  to  bringing  false  money 
into  the  realm.  As  to  the  first  branch  of  coun- 
terfeiting, it  is  declared,  by  25  Ed.  HI.  e.  2, 
that,  if  a  man  counterfeit  the  king's  money, 
he  shall  be  guilty  of  high  treason.'  As  to  what 
degree  of  counterfeiting  will  amount  to  high 
treason,  it  is  said  that  those  who  coin  money 
without  the  king's  authority  are  guilty  of  high 
treason  within  this  act,  wjbiether  they  utter  it 
or  not;  and  that  those  who  have  the  king's  au- 
thority to  coin  money  are  guilty  of  high  treason 
if  they  make  it  of  baser  alloy  than  they  ought; 
and  that  those  also  are  guilty  of  the  same 
crime,  who  receive  and  comfort  one  who  is 
known  by  them  to  be  guilty  thereof;  but  that 
clippers,  etc.,  are  not  within  the  statute.  But 
it  seems  that  those  who  barely  utter  false 
money  made  within  this  realm,  knowing  it  to 
be  falBe,  are  neither  guilty  of  high  treason,  nor 
of  a  misprision  thereof,  but  only  of  a  high  mis- 
prision." 

Further,  in  1  East's  Pleas  of  the  Grown,  p. 
178,  under  the  title,  "Receiving,  uttering,  or 
tendering  of  counterfeit  coin,"  it  is  said:  "These 
may  amount  to  different  degrees  of  offense,  ac- 
cording to  the  circumstances.    If  A  counterfeit 
the  gold  or  silver  coin  current,  and  by  agree- 
ment before  such  counterfeiting  B  is  to  receive 
and  vent  the  money,  he  is  an  uder  and  abettor 
to  the  act  itself  of  counterfeiting,  and  con- 
sequently a  principal  traitor  within  the  law." 
'^ut  if  he  nad  merely  vented  the  money  for 
kia  own  benefit,  knowing  it  to  be  false,  in 
fraud  of  any  person,  he  was  only  liable  to  be 
punished  as  for  a  cheat  and  misdemeanor,  be- 
fore the  statute  16  Geo.  11.,  hereafter  men- 
tioned; yet,  if  he  then  knew  by  whom  it  was 
counterfeited,  it  might  be  evidence  of  his  con- 
cealment of  the  treason,  and  therefore  a  mis- 
nision  of  the  same.    In  like  manner,  I  have 
Mfore  shown  that  the  statutes  against  the  im* 
portation  of  false  money  do  not  extend  to  the 
reeeivers,  not  having  taken  any  paH  itt  the 
bringing  in  of  such  money." 

These  authorities  show  conclusively  that  thli 
term  "counterfeiting"  has  had  a  long  and  well 
established  meaning;  that  it  is  confined  to  the 
iet  of  making  or  debasing;  that  those  only  are 
guilty  who  are  engaged  in  the  act,  either  as 
|rrincinals  or  abettors;  and  that  the  mere  utter- 
ing of  the  false  money  so  manufactured  by 
another  belongs  to  another  and  lower  class  of 
offenses. 

416*]  *Xow,  how  can  it  be  said  that  this 
term  is  used  in  the  Constitution  in  any  new  or 
enlarged  sense,  as  nomen  eeneralissimum,  in- 
duding  the  passing,  vending,  receivings  and 
joAMwhl  poBse&alon  of  false  coin,  as  #«[]  ai  j 
iA€  nuUting  mad  mUmwful  poiiS0$^i<m  ef  Ifte  bt* ' 


struments  for  counterfeiting,  and  all  the  other 
like  offenses  which  are  fotmd  in  the  criminal 
laws  of  the  several  States?  If  we  give  this 
term  its  meaning  at  the  common  law,  or  ita 
more  enlarged  signification  in  the  English  stat- 
uf<>8  in  existence  at  the  adoption  of  the  Ck>nsti- 
tution,  it  will  not  include  any  of  these  lessee 
offenses. 

It  is  certainly  to  be  understood  that  the 
learned  men  who  framed  the  Constitution  were 
well  advised  of  the  true  meaning  of  this  term, 
and  if  they  intended  to  use  it  in  any  new  sense, 
that  intention  would  have  been  expressed. 

But  I  think  it  quite  clear,  not  only  from  the 
use  of  a  well  known  term,  but  from  the  nature 
of  the  thing,  that  it  was  used  expressly  accord- 
ing to  that  meaning. 

This  criminal  jurisdiction  was  given  to  the 
United  States  in  aid  of  its  duty  to  coin  money 
and  regulate  its  value. 

The  coining  and  legitimation  of  money  are 
prerogatives  of  the  sovereign  power.  1  Hale, 
188.  The  laws  of  England  vest  this  power  in 
the  king*  and,  to  secure  it,  they  declare  that 
the  offense  of  counterfeiting  alone  shall  amount 
to  high  treason.  It  was  not  found  expedient 
or  necessary  to  guard  this  royal  prerogative  by 
making  any  lesser  offense  touching  the  coin  a 
matter  of  lese  majestic. 

The  Constitution  of  the  United  States  very 
wisely  vests  the  same  prerogative  in  the  federal 
government;  and,  following  the  English  laws, 
it  vests  along  with  the  prerogative  the  powei 
to  punish  the  single  offense,  which  in  England 
was  found  to  be  the  most  dangerous  invasion 
of  the  power.  The  prerogative  is  to  coin  good 
money,  and  regulate  its  value,  and  the  offense 
is  to  coin  bad  money,  and  impair  the  value  of 
the  ^od.  The  power  to  pimish  is  simply  given 
in  aid  of  the  prerogative,  and  goes  no  further 
than  the  offense  which  directly  and  necessarily 
impairs  it. 

3.  If  the  court  should  be  against  the  defend- 
aiit  in  error  upon  the  foregoing  points,  we  are 
next  to  consider  the  more  important  question, 
whether  the  States  have  jurisdiction  over  of- 
fenses against  the  current  coin  of  the  United 
States. 

Such  a  jurisdiction.  If  not  indispensable,  is 
to  the  last  degree  useful  and  expedient.  And 
it  has  been  exercised  almost,  if  not  quite,  uni- 
versally by  the  different  States  which  compose 
the  Union.  The  rightfulnesa  of  this  iurisdic- 
tion  is  now,  for  the  first  time,  questioned  In 
this  court.  GertAinly  it  presents  a  question  of 
the  first  magnitude,  for  no  one  can  foresee  what 
may  be  the  consequetleeB  of  taking  from  the 
States  the  power  of  self-pi^tectlon.  Which  they 
haVe  so  lohg  eteh^ised,  against  a  tMi  of  crim- 
inals Bwarmiikff  ovet  the  entire  Utdoh,  and 
agaihst  k  species  of  erime  Which,  inore  than 
any  K^the^,  affects  the  eottmta  biisiness  df  tliS 
people. 

*The  Argument  against  the  tzerdSe  [*41t 
of  this  jurisdiction  by  the  States  proceeds  npotk 
the  ground  that  it  exclusively  belongs  t6  the 
courts  of  the  United  States,  and  that  it  Arises 
out  of  the  provisions  of  the  Constitution  giv- 
ing to  Congress  the  power  to  coin  money,  Reg- 
ulate its  talue  and  the  value  of  foreign  SdilL 
and  to  punish  the  counterf  eltiHi^  ^f  t\i^  ^^ittiti 
coia  of  the  United  Btates\  lai^  oxiV.  ol  VXkt  «fi(^^ 
die  ^  tlMie  ^awttt  Vj  OoHiiBEettA  \xk  V)^  ^iAai^V 
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meDt  of  laws  regulating  the  coin,  and  provid 
ing  punishment  for  the  offense  of  counterfeit 
<ng. 

The  question  is  simply  one  of  criminal  juris- 
diction over  an  offense  cognizable  in  every  State 
of  the  Union,  either  at  the  common  law  or  by 
virtue  of  State  legislation. 

It  is  clear,  in  the  first  place,  that  this  branch 
of  criminal  jurisdiction  belonged  to  the  States, 
respectively,  before  the  adoption  of  the  Con- 
stitution; and  that  it  continues  with  them, 
unless  it  has  been  wholly  surrendered  to  the 
federal  government.  It  is  also  clear,  that  there 
is  no  express  prohibition  in  the  Ck>nstitution  to 
the  exercise  of  this  jurisdiction  by  the  States. 
The  exclusion  of  State  jurisdiction  is  argued 
from  the  fact  that  the  Constitution  vests  a  ju- 
risdiction over  this  offense  in  the  United  States, 
by  authorizing  Congress  to  pass  laws  for  its 
punishment,  which  jurisdiction,  it  is  said,  must 
necessarily  be  exclusive.  We  deny  this  infer- 
ence, and  claim  that  the  jurisdiction  may  be 
concurrent. 

The  mere  grant  of  a  power  in  the  Constitu- 
tion has  never  been  held  to  devest  the  Statee  of 
the  power  so  sranted.  There  must  be  some- 
thing more;  either  a  prohibition,  a  grant  in 
exclusive  terms,  or  a  manifest  incompatibility. 

Take,  for  instance,  the  power  to  levy  taxes. 
Tliis  is  granted  in  the  Constitution,  but  no  one 
has  ever  supposed  that  thereby  the  States  de- 
vested themselves  of  this  power.  So,  too,  in 
the  clause  granting  to  Con^p'ess  the  power  to 
coin  money;  inasmuch  as  this  power  existed  in 
the  States  as  independent  sovereignties,  it  would 
have  remained  in  them,  notwithstanding  the 
grant,  if,  by  a  separate  clause,  it  had  not  been 
expressly  prohibited  to  them. 

This  express  prohibition  against  the  ooinase 
of  money  by  the  States,  which  follows  the 
grant  of  the  power  in  the  Constitution,  affords 
a  cogent  ar^mcnt  against  any  implied  pro- 
hibition of  jurisdiction  over  offenses  against 
the  coin.  The  prohibition  was  not  left  to  in- 
ference, but  was  expressly  stated.  It  is,  there- 
fore, a  legitimate  argument  asainst  a  like  pro- 
hibition of  the  criminal  jurisdiction,  that  it  is 
not  also  expressed. 

There  are  undoubtedly  powers  granted  in  the 
Constitution  which  are  necessarily  exclusive, 
though  not  expressly  prohibited  to  the  States. 
The  power  to  establish  uniform  rules  for 
naturalization,  to  regulate  the  value  of  foreign 
coin,  to  fix  the  standard  of  weights  and  meas- 
ures—^! these  are  necessarily  exclusive;  for 
there  could  be  no  regulation,  uniformity,  or 
fixed  standard,  if  each  State  were  idlowed  to 
legislate  unon  these  subjects. 
418]*  *Di  respect  of  such  powers  as  are  not 
necessarily  exclusive,  but  which  it  was  deemed 
expedient  to  withdraw  altoffether  from  State 
Jurisdietiony  it  will  be  found  that  an  express 
and  cautious  prohibition  accompanies  the 
mnt  This  is  so  as  to  the  power  to  lay  duties, 
to  eoia  mdieT,  to  enter  into  treaties,  to  declare 
war,  to  omit  bills  of  credit,  and  to  maintain 
armies  or  navies  in  time  of  peace.  It  can  be 
said  of  nearly  all  those  powers,  with  infinitely 
more  force  than  as  to  the  mere  power  of  crim- 
inal jurisdiction  now  in  question,  that  they  are 
0tmattiM]lj  of  a  national  character,  and  that  the 
ereliufon  of  State  Mutbority  might  have  been 
Af^  to  Uiforcnce.     Why,  then,  it  a  prohibition 


of  criminal  jurisdiction  was  intended,  was  it 
lot  also  expressed?  Why  expressly  prohibit, 
with  respect  to  powers  of  such  a  character, 
und  omit  the  prohibition  as  to  a  power  much 
less  obvious  to  a  prohibition  by  implication? 

In  the  absence,  then,  of  exclusive  grant  and 
express  prohibition,  the  plaintiff  in  error  lias  no 
ground  to  stand  upon,  unless  she  makes  out  a 
ease  of  repugnancy  or  incompatibility. 

I  think  it  is  quite  evident  that,  if  this  power 
is  lost  to  the  States  on  this  doctrine  of  incom- 
patibility, the  loss  is  altogether  fortuitous,  and 
not  the  result  of  intention;  and  that,  conse- 
quently, such  a  loss  ought  not  to  obtain,  ex- 
erpt  from  the  most  controlling  necessity.  In- 
deed, that  is  true  of  all  the  exclusive  powers 
claimed  for  the  federal  government  on  this 
ground. 

The  true  doctrine  is  found  in  the  thirty-sec- 
ond number  of  the  Federalist,  and  is  stated  as 
follows: 

*'An  entire  consolidation  of  the  States  into 
one  complete  national  sovereignty  would  imply 
an  entire  subordination  of  the  parts;  and  what- 
ever power  might  remain  in  them  would  be 
altogether  dependent  on  the  general  will.  But 
as  the  plan  of  the  convention  aims  only  at  a 
partial  union  or  consolidation,  the  State  gov- 
ernments would  clearly  retain  all  the  rights  of 
sovereignty  which  they  before  had,  and  which 
were  not,  by  that  act,  exclusively  delegated  to 
Congress.  This  exclusive  delegation,  or  rather 
this  alienation  of  State  sovereignty,  would  only 
exist  in  three  cases:  where  the  Constitution  in 
express  terms  granted  an  exclusive  authority  to 
the  Union;  where  it  granted,  in  one  insts^oe, 
an  authority  to  the  Union,  and  in  another  pro- 
hibited the  States  from  exercising  the  like  au- 
thority; and  where  it  granted  an  authority  to 
the  Union,  to  which  a  similar  authority  in  the 
States  would  be  absolutely  and  totally  contra- 
dictory and  repugnant.  I  use  these  terms  to' 
distinguish  this  last  case  from  another,  which 
might  appear  to  resemble  it,  but  which  would, 
in  Tact,  oe  essentially  different;  I  mean,  where 
the  exercise  of  a  concurrent  jurisdiction  might 
be  productive  of  occasional  interferences  in  the 
policy  of  anv  branch  of  administration,  but 
would  not  imply  any  direct  contradiction, 
or  repugnancy,  in  point  of  constitutional  au- 
thority.^ 

It  very  clearly  appears,  from  this  exposition 
of  the  powers  of  the  ^general  govern-  [*410 
ment  and  of  the  States,  that  there  may  be  an 
exercise  of  concurrent  jurisdiction  in  the  case 
of  a  granted  power;  that  the  mere  grant  worlcs 
no  exclusion  of  State  sovereignty,  even  where 
its  concurrent  exercise  may  lead  to  occasional 
interference  in  the  policy  of  either  government, 
and  that  nothing  short  of  absolute  and  total 
repugnancy  and  contradiction  will  suffice. 

And  now  what  is  there  in  the  exercise  of  this 
criminal  jurisdiction  by  th«»  States,  which 
makes  it  so  absolutely  repugnant  to  the  exer- 
cise of  the  same  jurisdiction  by  the  general 
government?  I  have  heard  nothing  urged 
which  amounts  to  more  than  an  argument  of 
expediency  or  convenience,  or  that  snows  any- 
thing beyond  a  liability  to  ''occasional  inter- 
ference." 

And,  in  truth,  these  arguments  from  iiioon- 
venienca  are  more  fanclfm  than  real;  for  the 
experienoa  ol  lott^  'jeax^^  ^QrcD%  ^>^^  \2b»\ 
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lias  been  a  concurrent  exercise  of  thU  jurisdic- 
tion, has  not  furnished  a  solitary  instance  of 
collision  or  practical  inconvenience. 

It  is  said  the  criminal  may  be  subjected  to  a 
double  prosecution  by  this  concurrent  jurisdic- 
tion, and  that  the  conviction  or  acquittal  in  one 
tribunal  will  not  bar  a  prosecution  in  the  other. 
This  admits  of  serious  question.  The  doctrine 
of  criminal  proceedings  and  sentences,  between 
governments  that  are  essentially  foreign  to,  and 
independent  of,  each  other  cannot  apply,  in 
full  force,  between  the  United  States  and  one 
of  the  States,  in  respect  of  an  offense  com- 
mitted within  the  limits  of  one  of  the  States, 
snd  which  is  prohibited  as  well  by  the  laws  of 
the  Union  and  of  the  particular  State. 

It  is  said  by  Mr.  Justice  Washin^n,  in 
Houston  V.  Moore,  6  Wheat.  31,  that,  m  cases 
of  concurrent  criminal  jurisdiction  between  the 
general  government  and  the  States,  the  sen- 
tence of  either  court  may  be  pleaded  in  bar  in 
the  other,  in  like  manner  as  the  judgment  in  a 
civil  suit.  Crimes  have  reference  to  place,  and 
are  necessarily  confined  to  territorial  limits.  It 
follows  from  this  that  a  crime  committed  in  one 
State  cannot  be  cognizable  in  another,  either 
for  the  purposes  of  trial  and  punishment,  and 
that  the  result  of  the  prosecution,  either  of  ac- 
quittal or  conviction,  is  necessarily  confined  to 
the  territorial  limits  of  the  State.  It  has  even 
been  held  that  a  conviction  for  an  infamous  of- 
fense in  one  of  the  States,  which  works  a 
personal  disqualification  in  the  State  where 
the  conviction  is  had,  is  of  no  force  in  an- 
other State.  Commonwealth  v.  Green,  17  Mass. 
R.  515. 

The  doctrine,  it  seems  to  me,  does  not  apply 
to  an  offense  committed  in  the  body  of  a  State, 
which  is  at  the  same  time  an  infraction  of  fed- 
eral and  State  law.  It  is  not  as  to  either,  in  re- 
gard to  territorial  limits,  a  foreign  offense,  ex- 
cept when  committed  in  some  fort,  arsenal, 
dock  yard,  or  other  place  lying  within  any 
State  over  which  the  sole  jurisdiction  has  been 
surrendered  by  the  State  to  the  general  govern- 
ment. Such  places  no  longer  belong  to  the 
420*]  States,  *and  are  as  essentially  foreign 
to  them,  for  all  purposes  of  local  jurisdiction, 
IS  if  they  were  situate  in  another  State. 

The    objection    founded    on    the    power    of 
pardon   vested  in   the   two  executives  is  also 
made  to  the  concurrent  Jurisdiction.    It  is  said, 
by  the  exercise  of  this  power  either  government 
may  obstruct  the  due  administration   of   the 
eriminal  laws  of  the  other.    This  is  not  to  be 
intended,  even  if  it  should  be  granted  that  a 
pardon   by   either   would    expiate   the   offense 
against  both.     Arguments  founded  on  a  sup- 
posed abuse  of  power  are  most  unsatisfactory. 
In  point  of  fact,  no  such  abuse  has  yet  arisen, 
nor  ia  it  likely  to  arise;  for  both  governments 
are  deeply  concerned  in  the  prevention  of  this 
sort  of  crime,  and  the  State  much  more  than 
the  federal  government. 

But  if  it  were  admitted  that  the  concurrent 

juriadiction   involved   a   liability   to  a   double 

proaecution,  or  that  there  was  probability  of 

interference  by  the  exercise  of  the  pardoning 

[       power,   these    results    would    not    devest    the 

I       States  of   this   portion   of   their   sovereignty. 

We  must  look  for  that  in  the  Constitution — in 

tlie  terms  of  the  grant;  and  if  the  surrender  is 

aot  found  there,  it  is  Bot  to  be  taken  from  the 
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States,  merely  on  the  ground  of  occasional  in- 
terference or  collision. 

The  double  prosecution  never  can  extend  to 
cases  of  life  and  limb,  for  that  is  forbidden,  as 
well  to  the  States  as  to  the  general  government, 
by  the  fifth  article  of  the  amendments  to  the 
Constitution.  There  is  no  consitutional  diffi- 
culty in  the  way  of  a  double  prosecution,  in- 
volving merely  imprisonment  or  fine,  or  any 
other  punishment  short  of  life  or  limb.  In- 
deed, there  are  many  cases  of  admitted  con- 
current jurisdiction  which  lead  to  this  result. 
Such  is  the  case  of  a  soldier  of  the  United 
States  who  commits  a  crime  in  the  body  of  a 
State,  and  not  within  a  place  over  which  the 
United  States  possess  exclusive  jurisdiction. 
He  is  unquestionably  liable  to  prosecution  and 
punishment,  as  well  in  the  State  courts  as  be- 
fore a  court-martial  of  the  United  States.  So, 
too,  the  same  offense  may  be  punished  by  im- 
peachment by  the  United  States,  and  prosecn- 
tion  in  the  local  criminal  tribunals. 

Indeed,  in  the  ordinary  administration  of 
criminal  law  by  the  respective  States,  it  may 
happen  that  what  at  the  common  law  is  con- 
sidered, and  is  in  fact,  but  one  offense,  may 
be  punished  in  two  States.  This  is  so  in  re- 
spect of  goods  stolen  in  one  State  and  carried 
into  another.  Very  many  of  the  States  take 
jurisdiction  of  the  offense,  by  reason  of  the 
mere  asportation  of  the  goods  into  their  terri- 
tory, and  not  one  of  them  allows  the  plea  of 
acquittal  or  conviction  of  the  larcenv  in  the 
State  where  the  theft  was  committed,  except, 
perhaps,  the  State  of  Ne\v  York. 

It  is  not  pretended,  on  the  part  of  the  plain- 
tiff in  error,  that  there  has  been  any  decision  of 
the  question  at  bar  by  this  court.  Ueliance  is 
had  upon  a  solitary  decision  by  the  Supreme 
Court  of  one  of  the  States,  in  which  State  ju- 
risdiction has  been  denied.  This  is  the  case  of 
Mattison  v.  Missouri,  3  Mo.  Rep.  421. 

*That  case,  instead  of  establishing  a  [*421 
rule,  stands  as  a  remarkable  exception  to  the 
universal  practice  of  the  courts  of  all  the  other 
States.  If  it  were  necessary  to  say  more,  it 
might  be  added,  that  the  force  of  its  authority 
is  weakened  by  a  strong  dissenting  opinion  of 
one  of  the  judges,  and  that  it  does  not  appear 
to  have  been  followed,  or  at  all  relied  upon,  in 
a  subsequent  case  before  the  same  court.  State 
V.  Shoemaker,  7  Mo.  Rep.  177. 

In  most  of  the  States,  this  branch  of  concur- 
rent jurisdiction  has  constantly  been  exercised 
without  question,  and  in  those  States  in  which 
it  has  been  drawn  into  question  the  decisions 
have  fully  sustained  the  jurisdiction.  State  v. 
Antonio,  3  Wheeler,  C.  C.  508;  State  v.  Tutt, 
2  Bailey,  44;  Chess  v.  State,  1  Blackf.  198; 
White  V.  Commonwealth,  4  Bin.  418. 

Another  argument  in  favor  of  concurrent 
criminal  jurisdiction  is  found  in  the  fact,  that 
in  every  general  law  passed  by  Congress  on  the 
subject  of  crimes,  this  power  in  the  States  has 
been  recognized  by  a  provision  very  similar  to 
that  contained  in  the  twenty-sixth  section  of 
the  act  now  in  force.  That  section  is  in  these 
words:  ''That  nothing  in  this  act  contained 
shall  be  construed  to  deprive  the  courts  of  the 
individual  States  of  jurisdiction,  under  the  laws 
of  the  several  States,  over  od^iv^^  m«L<dA  ^v\w- 
ishable  by  Uua  acW*    4  buXuVoa  sX  \a.\\|^^  V^\, 
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I  admit  that  Congreas  eannot  confer  juriadio- 
tion  upon  the  State  courts,  and  that  this  pro- 
vision could  not  give  the  power  if  it  be  surren- 
dered in  the  Ck)nBtitution.  It  is  not  in  that 
view  that  this  section  helps  out  the  State  juris- 
diction, but  merely  as  a  long  continued  expo- 
sition of  the  opinion  of  Congress  that  such  ju- 
risdiction exists,  and  has  not  been  surrendered. 

Furthermore,  this  section  quite  overcomes 
any  argument  to  be  derived  from  the  eleventh 
section  of  the  Judiciary  Act,  which  provides, 
that  the  circuit  courts  of  the  Unitea  States 
shall  have  exclusive  cognizance  of  all  crimes 
and  offenses  cognizable  under  the  authority  of 
the  United  States,  except  where  that  act,  or 
the  laws  of  the  United  States,  shall  otherwise 
provide.    1  Statutes  at  Larse,  78. 

It  is  claimed  for  the  plaintiff  in  error,  that 
this  provision  in  favor  of  State  Jurisdiction 
ought  to  be  limited  to  a  Jurisdiction  under  the 
laws  of  the  States  in  force  at  the  time  of  its 
enactment;  and  as  the  law  of  Ohio,  under  which 
this  prosecution  was  had,  has  been  enacted 
subsequently,  it  eannot  be  helped  by  the  pro- 
vision. 

The  case  of  The  United  States  v.  Paul,  6  Pe- 
ters, 141,  is  relied  upon  as  establishing  this  dis- 
tinction. 

That  case  was  a  prosecution  In  the  Circuit 
Court  of  the  United  States,  for  an  offense  com- 
mitted at  West  Point,  a  place  within  the  exclu- 
sive jurisdiction  of  the  United  States.  No 
S[ue8tion  of  concurrent  Jurisdiction  could  arise, 
or  In  such  places  the  jurisdiction  of  the  United 
States  is  exclusive.  The  prosecution  was  for 
422*]  an  ^offense  not  denned  in  the  criminal 
code  of  the  United  States,  and  was  had  under 
the  provisions  of  the  third  section  of  the  Act 
of  Confess  of  March  8,  1825,  which  provides, 
that  all  crimes  committed  in  places  within  the 
exclusive  Jurisdiction  of  the  United  States, 
which  crimes  are  not  defined  by  any  law  of  tho 
United  States,  shall  be  punished  in  the  same 
manner  in  which  such  crimes  are  punished  by 
the  laws  of  the  particular  State.  The  offense 
was  one  not  made  punishable  by  the  laws  of 
New  York  when  the  Act  of  1826  was  passed, 
and  the  only  question  was,  whether  the  juris- 
diction of  the  United  States  should  be  limited 
to  such  offenses  as  were  then  defined  by  the 
State  legislation.  This  court  held  that  the 
Jurisdiction  should  be  so  limited. 

The  distinction  between  the  question  there 
made  and  the  one  at  bar  is  obvious.  The  third 
section  of  the  Act  of  1825  adopted  the  entire 
criminal  code  of  the  States,  as  to  all  crimes 
other  than  those  specifically  enumerated  in  the 
body  of  the  act.  This  was  a  code  of  criminal 
law  for  the  regulation  of  all  persons  within  the 
places  under  the  exclusive  jurisdiction  of  the 
United  States,  and  it  was  precisely  equivalent 
to  an  enactment  by  Congress  of  every  offense 
then  constituting  the  criminal  codes  of  the 
States.  No  laws  or  offenses  were  adopted  Into 
this  code  of  the  United  States  but  those  then 
hi  existence.  To  bring  a  subsequent  State  law 
or  a  new  offense  into  this  code  would  require 
a  further  adoption,  or  a  new  enactment  by 
Congress.  It  could  not  otherwise  be  made  the 
law  for  the  exclusive  pla^e,  for  it  would  work 
the  greateat  injustice  to  persons  within  such 
p/sce  to  make  tbem  liable  to  new  offenses,  ere- 
Mted  bjr  m  foreign  JnrisdicUon,  not  la  any  way 


provided  for  or  established  by  the  laws  undef 
which  the^  lived. 

Now,  with  re^^ard  to  the  provision  for  con- 
current jurisdiction  by  State  courts,  under  the 
twenty-sixth  section,  there  is  no  reason  for  a 
limitation  to  such  laws  as  were  in  force  at  the 
time  of  the  passage  of  the  act.  The  subsequent 
laws  could  only  operate  upon  persons  within 
the  jurisdiction  in  which  they  were  enacted, 
and  bound  in  every  sense  to  obey  them. 

The  plaintiff  in  error  also  relies  upon  the 
case  of  Prigg  v.  Pennsylvania,  10  Peters,  539. 
The  doctrine  declared  in  that  case  is,  that,  as 
to  fugitives  from  labor,  the  jurisdiction  of  the 
United  States  is  exclusive,  and  that  no  State 
can  exercise  any  Jurisdiction  even  favorable  to 
the  right  secured  by  the  Constitution. 

There  is  perhaps  nothing  in  the  clause  of  the 
Constitution  upon  that  subject  which  amounts 
to  an  express  exclusion  of  State  jurisdiction, 
and  yet  the  peculiar  nature  of  the  subject  leads 
to  that  result.  The  reclamation  of  fugitives  is 
essentially  a  national  subject,  and  matter  of  in- 
ternational law  and  treaty  stipulations  between 
independent  sovereignties.  It  was  therefore 
proper  to  provide  for  it  in  our  Constitution, 
and  the  provision  is  so  made  as  to  execute  itself 
without  the  aid  of  any  legislation.  Besides, 
this  provision  is  not  so  *much  in  the  [*42S 
character  of  a  grant,  or  surrender  of  power,  as 
of  a  compromise  or  treaty  between  the  States, 
securing  to  a  portion  of  the  States  an  impor- 
tant and  delicate  right  against  all  subsequent 
interference.  In  this  compromise  the  federal 
government  Is  alone  vested  with  all  jurisdic- 
tion over  the  subject,  and  neither  of  the  States 
can,  by  the  exercise  of  any  jurisdiction  or  pow- 
er, change  or  impair  the  right  so  secured.  It  is 
wholly  withdrawn  from  State  sovereignty. 

I  have  now  considered  the  arguments  for  the 
plaintiff  in  error  against  the  exercise  of  concur- 
rent jurisdiction.  They  have  been  shown  to  be 
all  founded  in  supposed  inconvenience.  In  con- 
clusion, I  must  ask  the  attention  of  the  court 
to  some  of  the  consequences  which  must  follow 
a  denial  of  this  jurisdiction. 

The  criminal  code  of  the  United  States  ia 
made  up  of  a  few  sections,  and  defines  but  a 
few  offenses.  Except  in  places  under  the  ex- 
clusive jurisdiction  of  the  United  States,  it  has 
a  very  limited  operation;  and  as  to  such  places, 
it  adopts  for  their  government  the  criminal 
code  of  the  particular  State  in  which  they  hap- 
pen to  be  situate.  It  establishes  no  rules  for 
criminal  procedure,  other  than  by  some  general 
adoption  of  the  State  laws  and  practice.  There 
is  no  local  magistracy  in  the  several  States  ap- 
pointed to  take  the  initiative  in  prosecutions; 
and  the  courts  of  the  United  States,  sitting  in 
one  place,  and  at  long  intervals,  are  badly  ac- 
commodated to  the  administration  of  criminal 
law.  Besides  all  this,  the  federal  government 
does  not  possess  a  Jail  or  penitentiary  out  of 
the  District  of  Columbia  or  its  territories. 

Now,  to  say  nothing  of  other  crimes,  if  it  be 
held  that  the  offense  of  counterfeiting  includes 
the  long  list  of  crimes  which  have  relation  to 
spurious  coin,  and  that  the  Jurisdiction  over 
all  of  them  is  wholly  withdrawn  from  the 
States,  anyone  can  see  that  the  consequences 
must  be  most  disastrous.  There  is  not  a  class 
of  crime  so  common,  nor  a  class  of  offendera 
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rigi  lance.  What  speed  oould  be  made  bj  the 
marshal  of  such  a  State  as  Ohio,  and  his  depu- 
ty, the  only  executive  officers  in  that  State 
hound  to  act  in  arresting  and  bringing  to  jus- 
tice these  offenders,  carrying  on  their  business 
in  the  eighty  counties  of  the  State  T  If  it  be 
said  that  the  State  magistrates,  sheriffs,  and 
constables  may  act — a  matter,  by  the  way,  of 
grave  doubt,  especially  as  to  judicial  action — 
yet  no  one  pretends  that  they  are  bound  to  act; 
you  relieve  them  from  the  obligation  to  act 
under  State  law  the  instant  you  oust  the  State 
jurisdiction. 

And  what  is  to  be  done  with  this  class  of 
criminals  now  convicted  in  State  courts,  and 
undergoing  their  punishment  in  the  peniten- 
tiaries of  the  States?  If  this  branch  of  juris- 
diction does  not  belong  to  the  States,  their  sen- 
tences are  nullities,  and  all  these  felons  must 
be  rel rased. 

These  are  some  of  the  arguments  from  incon- 
42  4*]  venience,  from  a  Menial  of  this  salutary 
jurisdiction  to  the  States;  and  they  far  out- 
weigh all  like  arguments  which  have  been  urged 
by  the  plaintifT  in  error. 

Mr.  Con  vers,  in  reply,  for  the  plaintiff  in  er- 
ror: 

U'he  whole  subject  matter  of  the  coin — its 
creation,  regulation,  its  protection — is  vested 
exciuHively  in  the  federal  government.  Consti- 
tution of  U.  S.  art.  1,  sees.  8,  20.  That  the 
right  to  coin  money  is  exclusively  in  Congress 
is  conceded;  for  not  only  is  the  power  to  coin 
expressly  granted  b^  the  Constitution,  but  the 
exercise  of  the  coinmg  power  by  the  States  is 
expressly  prohibited. 

This  exclusive  power  of  creation  would,  of 
itself,  upon  ail  sound  principles  of  construction, 
carry   with  it  the  right  of  regulating  and  of 
protecting  the  thing  when  created,  even  in  the 
absence  of  express  grant  to  regulate  and  pro- 
tect.   But  as  the  right  of  coinage  is  one  of  the 
highest  attributes  of  sovereignty,  the  Constitu- 
tion, for  the  purpose  of  shutting  out  all  contro- 
versy between  the  federal  and  State  govern- 
mt^nts   touching  so  delicate  and   important   a 
power,  proceeds,  not  from  the  necessity  of  the 
thing,   but   ex   abundant!   cautelA,   to  prohibit 
coining  by  the  States — preferring  that  the  ex- 
clusive right  of  the  federal  government  to  this 
great  prerogative  power  should  not  rest  upon 
construction   alone,   however   clear   and    neces- 
sary might  be  the  implication  in  favor  of  its 
exclusive  claim.     The  prohibition   against   the 
exercise  of  this  power  by  the  States  was  there- 
fore inserted  in  the  Constitution. 

So  with  re.sp(?ct  to  the  right  to  punish  an  in- 
jury to  the  coin  of  the  United  States — the  rii^ht 
to  preserve  it  and  make  it  subserve  the  great 
pnr|K>se  of  ita  creation — this  is  a  necessary  in- 
cidi'ut  10  the  power  to  create,  and  as  the  chief 
power  is  ejtchisive,  so  is  this  power  to  preserve 
the  coin  and  make  it  available  also  exclusive; 
for  the  incident  follows  and  partakes  of  the 
ciiaiacter  of  its  principal.  Notwithstanding 
tbiii  incidental  power  thus  results,  by  necessary 
implication,  as  an  exclusive  power,  it  was  pru- 
dfnt  not  to  leave  it  to  construction,  clear  as 
i  that  is;  but,  in  a  matter  of  which  the  people 

I  were  bo  jealous  as  of  the  exercise  of  criminal 

I I  jiiriadiction  by  the  federal  government,  to  de- 
R  '        dare  io  express  terms  the  right  to  punish. 
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exclusive,  it  follows  that  the  judicial  power  of 
the  United  States  over  the  same  thing  is  also 
exclusive.  In  all  governments,  the  judicial  is 
oo-extensive  with  the  legislative  power.  They 
are  co-existent  and  co-essential  elements  of 
government.  The  courts  of  the  States,  there- 
fore, have  no  jurisdiction  over  offenses  against 
the  coin. 

The  Constitution  declares  that  the  judicial 
power  shall  extend  to  "all  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the  Unit- 
ed States."  This  is  a  grant  of  exclusive  juris- 
diction. It  extends  to  all  cases  arising  under 
the  laws  of  the  United  States.  It  *is  [*425 
clearly  exclusive;  for  the  Constitution,  after 
declaring  that  the  judicial  power  shall  extend 
to  "all  cases"  of  certain  descriptions,  and  pro- 
ceeding to  provide  for  other  cases,  in  which  it 
is  admitted  the  jurisdiction  is  concurrent, 
drops,  ex  industrift,  the  word  "all,"  and  de- 
clares that  it  shall  extend  to  "controversies  be- 
tween citizens  of  different  States,"  etc.;  thus 
leaving,  in  the  cases  last  enumerated,  concur- 
rent jurisdiction  with  the  States.  The  distinc- 
tion upon  which  the  Constitution  proceeds  in 
this  respect  is  a  clear  and  intelligible  one. 
Where  the  federal  jurisdiction  is  miuie  to  de- 
pend upon  the  subject  matter,  the  Constitution 
extends  it  to  "all  cases"  growing  out  of  such 
subject  matter,  and  makes  it  exclusive.  Where 
it  depends,  not  upon  the  subject  matter,  but 
upon  the  character  of  the  parties,  it  is  simply 
declared  to  extend  to  "controversies"  between 
certain  parties,  and  not  to  "all  cases"  or  to 
"all  controversies"  between  them,  and  the  ju- 
risdiction is  not  exclusive,  but  concurrent  with 
a  like  jurisdiction  in  the  State  tribunals. 

Now,  it  has  repeatedly  been  decided  that  the 
State  courts  cannot  take  jurisdiction  of  a  pros- 
ecution for  an  offense  against  an  act  of  Con- 
gress, or  for  the  recovery  of  a  penalty  for  the 
violation  of  any  of  the  penal  laws  of  the  Unit- 
ed States.  Commonwealth  v.  Feely,  1  Virginia 
Cases,  321;  Jackson  v.  Rose,  2  Ibid.  34;  Unit- 
ed States  ▼.  Lathrop,  17  Johns.  4;  Haney  ▼. 
Sharp,  1  Dana,  442;  Eli  v.  Peck,  7  Conn.  R. 
244;  Davison  v.  Champlin,  Ibid.;  State  v.  Mc- 
Bride,  1  Rice's  S.  C.  R.  400;  Mathison  ▼. 
Missouri,  4  Missouri  R.  421.  From  these  au- 
thorities it  follows  that  Congress  has  no  right 
to  confer  judicial  power,  touching  its  own 
proper  legislation,  upon  State  tribunals.  They 
are  not  "ordained  and  established  by  Con- 
gress." Their  judges  are  not  amenable  to  Con- 
gress. They  hold,  in  many  of  the  States,  by  a 
different  tenure  of  office  from  that  declared  by 
the  federal  Constitution.  The  judicial  power 
of  the  United  States  is  declared  to  extend  to  all 
cases  arising  under  the  laws  of  the  United 
States,  and  is  expressly  vested  in  the  Supreme 
Court  and  such  other  tribunals  as  Congress 
may  ordain  and  establish.    Art.  3,  sec.  1. 

It  is  true,  that,  in  some  of  the  cases  just  cited 
it  is  said  that  the  State  tribunals,  although 
not  bound  to  take  the  Jurisdiction  tendered  by 
Congress,  yet  may,  if  they  see  proper  to  do  so, 
assume  it.  This  cannot  be.  The  question  is 
one  of  power  under  the  Constitution,  not  of 
discretion. 

Now,  under  the  Constitution,  Congress  has 
or  has  not  the  power  to  transfer  jurisdiction  to 
the  courts  of  the  States.   11  \t  Van^  \}tvA  ^^^^^ 
then  it  is  the  duty  ot  i^«  BU\«a  \a  ivown^  vg^ 
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•zerclM  the  lurisdiction;  for,  in  the  peculiar 
relation  subsistiDg  between  the  general  and 
State  governments,  the  right  on  the  part  of 
Oongress  to  transfer  jurisdiction  implies  the 
corresponding  duty  on  the  part  of  the  States  to 
receive  it.  Sight  and  duty,  used  in  reference 
to  the  general  and  State  ffovemments,  are  cor- 
426*]  relative  terms.  If  *it  be  not  the  duty 
of  the  States  to  take  upon  themselves  the  juris- 
diction, when  directed  so  to  do  by  Congress, 
it  is  not  the  riffht  of  Congress  to  confer  it. 

This  view  of  the  subject  accords  with  the 
contemporaneous  construction  of  the  Constitu- 
tion afforded  by  the  eleventh  section  of  the  Ju- 
diciarv  Act  of  1790,  1  Stat,  at  Large,  78,  which 
provides  that  "the  circuit  courts  of  the  United 
States  shall  have  exclusive  cognizance  of  all 
erimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  except  where  that 
act  or  the  laws  of  the  United  States  shall  other- 
wise provide."  The  latter  part  of  this  provi- 
■ion  has  reference  to  the  cases  as  to  which  that 
act  or  the  laws  of  the  United  States  may  pro- 
ride  that  some  other  court  of  the  United  States 
(not  State  court)  shall  have  cognizance,  instead 
of  the  Circuit  Court.  It  countenances  no  such 
thing  as  giving  to  the  State  tribunals  cog- 
nizance of  these  crimes  and  offenses. 

The  twenty-sixth  section  of  the  Crimes  Act 
of  March  8d,  1825,  4  Stat,  at  Large,  122,  relied 
upon  by  the  defendant  in  error,  is  only  a  sav- 
ing of  jurisdiction  to  the  States,  under  the 
laws  thereof,  over  offenses  made  punishable  by 
tiiat  act.  It  does  not  profess  to  confer  jurisdic- 
tion, but  only  to  leave  with  the  States  any  ju- 
riadiction  which,  under  their  laws,  they  might 
rightfully  have.  That  act  assumed  to  exercise 
over  the  offenses  therein  declared  all  the  juris- 
diction rightfully  belonging  to  the  United 
States,  under  the  Constitution  and  by  the  twen- 
ty-sixth section,  to  guard  against  encroaching 
upon  the  rights  of  the  States. 

But  if  this  section  of  the  Act  of  1825  did 
expressly  provide  that  jurisdiction  should  be 
Tested  in  State  courts  over  offenses  made  cog- 
nizable by  that  act,  it  would  clearly  be  void; 
for,  as  already  shown,  Congress  has  no  power 
to  delegate  judicial  power  ^  the  State  courts. 
If  it  be  intended  to  authorize  the  State  Legis- 
latures to  make  laws  to  be  enforced  in  their 
own  courts  for  the  punishment  of  the  same 
offenses  punishable  oy  that  act.  Congress 
transcended  its  powers  in  thus  attempting  to 
assign  to  the  Stiates  the  power  of  legislation, 
which,  by  the  Constitution,  is  vested  in  Con- 
gress itself.  The  legislative  power  of  Congress 
is  not  an  assignable  commodity.  The  federal 
government  is  not  an  original,  but  derivative 
government  of  delegated  and  limited,  not 
original,  powers.  Its  powers,  both  legislative 
and  judicial,  are  vested  in  itself,  to  be  exercised 
by  itself — ^not  to  be  transferred  to  others— dele- 
gatus non  est  delegare. 

Whether,  then,  the  saving  in  the  26th  sec- 
tion of  the  Act  of  1825  were  intended  to  apply 
only  to  the  exercise  of  judicial  power  by  the 
State  court  over  the  particular  "offenses  made 
punishable  by  that  act,"  where  the  laws  of  the 
States  required  their  courts  to  take  cognizance 
of  offenses  against  the  laws  of  the  United 
States,  in  CBsea  where  Congress  so  directs,  or, 
wiBMt  would  be  more  ob/ectionable,  to  author- 
Me  tb0  StMUm  to  I^gialAte  for  the  punishment  of 


the  Identical  offenses  made  punishable  by  the 
act  of  Congress,  and  to  enforce  *such  [*487 
laws  in  the  State  forum,  it  is  in  either  case 
alike  unconstitutional  and  void. 

But  it  is  said,  that,  admitting  that  the 
power  to  punish  the  offense  of  coimterfeit- 
ing  is  an  exclusive  power,  being  expressly 
granted  to  the  United  States,  yet  that  the 
power  to  punish  the  passing  of  counterfeit 
coin  does  not  belong  to  Congress,  or  if  it  pos- 
sess such  power  at  all,  it  holds  it  concurrently 
with  the  States.  In  support  of  this,  it  is 
urged  that  whilst  the  Constitution  expressly 
invests  Congress  with  power  to  punish  the  of- 
fense of  counterfeiting,  it  is  silent  as  to  tJie 
right  to  pimish  the  uttering  of  false  coin. 

Indeed,  the  argument  of  the  counsel  for  the 
defendant  in  error  goes  to  the  extent  of  deny- 
ing to  the  general  government  the  right  to  pun- 
ish at  all  the  offense  of  passing  counterfeit 
money.  But  the  argument  cannot  be  sustained. 
The  power  to  punish  the  offense  of  uttering  ia 
essential  to  enable  Ck)ngre8s  to  protect  its  coin- 
age, and  to  make  it  available.  The  circulation 
of  the  base  interferes  with  that  of  the  genuine 
coin.  It  discredits  it  by  casting  suspicion  upon 
it.  The  law  of  self-protection  gives  to  Congress 
the  right  to  provide  acainst  the  uttering  and 
passing  of  the  counterfeit. 

It  is  said,  however,  that  technically  there 
is  a  distinction  between  the  crime  of  counter- 
feiting and  utterine.  That  the  former  ia  of 
higher  grade;  that  In  England  it  is  denounced 
as  high  treason,  while  the  latter  is  regarded  mm 
a  misdemeanor.  But  this  was  not  so  at  com- 
mon law.  It  ia  only  in  virtue  of  certain  acta 
of  Parliament,  expressly  declaring  that  coun- 
terfeiting should  be  regarded  as  treason  against 
the  crown,  and  punished  as  such — leaving  the 
kindred  crimes  of  uttering,  as  all  offenses 
against  the  coin  originally  were,  misdemeanors 
only.  Blackstone,  in  his  Commentaries  Vol. 
IV.  pp.  88,  89,  says,  that  there  is  no  founda- 
tion in  reason  for  the  distinction  created  by  the 
British  statutes. 

From  the  fact  that,  at  the  time  of  the  adop- 
tion of  the  Constitution,  this  distinction  ob- 
tained in  England,  although  only  in  virtue  of 
statutes  of  that  realm,  and  with  no  reason  to 
justify  it,  the  counsel  for  the  defendant  in  error 
claims  that  the  power  given  to  Congress  to 
punish  "counterfeiting"  must  be  taken  as  re- 
stricted to  that  which  was  declared  high  trea- 
son in  England,  and  does  not  extend,  therefore, 
to  any  of  the  offenses  which  grow  out  of 
counterfeiting,  and  are  necessarily  incident  to 
it. 

This  argument  cannot  be  sustained.  The  rea- 
soning by  which  it  is  attempted  to  support  it  ia 
too  artificial  to  be  applied  to  such  an  instru- 
ment as  the  Constitution — the  organic  law  of  a 
great  nation — which  deals  only  in  generals,  and 
cannot,  from  its  nature,  be  expected  to  descend 
into  details.  The  Constitution  having  granted 
the  power  to  punish  the  crime  in  chief,  givee, 
as  incidental  to  that,  the  right  to  punish  all 
other  crimes  of  like  nature,  growing  out  of  the 
principal  offense,  and  which  are  iU  necessary 
concomitanta;  especially  where,  as  in  this  in- 
stance, the  grant  is  of  power  to  punish 
*the  higher  grade  of  the  like  offense,  [*428 
ioT  the  greater  i^wer  includes  the  less. 
^     The  tenn  "couii\.«xl«v\.VTi<^*  %a  >&m^  \tw  >^'t 
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Constitution,  It  nomen  ffcnerftlissimum — the 
generic  term  for  crimes  deuasing  or  impairing 
the  coin.  The  passing  of  the  spurious  is  an 
immediate  and  direct  injury  to  the  genuine 
coin,  for  it  displ&ccs  it  in  the  circulation,  and 
discredits  it  by  exciting  distrust  and  suspicion. 
Indeed,  it  is  only  by  the  passing  of  the  base 
that  the  genuine  is  injured.  To  what  end  is  it 
that  the  counterfeiting  is  prohibited  and  pun- 
ished, but  to  prevent  the  counterfeit  from  get- 
ting into  circulation — to  prevent  its  passing? 
The  sole  object  of  punisliing  the  act  of  counter- 
feiting is  to  prevent  the  circulation  and  pass- 
ing of  the  counterfeit,  to  the  prejudice  of  the 
genuine. 

The  argument  of  tlie  counsel  for  the  defend- 
ant in  error,  while  it  concedes  the  power  to 
punish  the  act  of  counterfeiting,  in  order  to 
prevent  the  consequence  which  flows  from  it 
— the  passing  and  circulation  of  counterfeit 
coin — would  yet  deny  the  power  to  punish  for 
bringing  about  that  very  consequence  itself — 
the  passing;  for  doing  the  very  thing  to  pre- 
vent wliich  the  act  of  counterfeiting  is  itself 
made  punishable. 

However  apposite  the  argument  might  be,  on 
a  question  of  criminal  special  pleading,  which 
desds  in  technical  refinement,  it  is  wholly  out 
of  place  when  applied  to  constitutional  con- 
st ruction. 

Again,  the  grounds  upon  which  it  is  claimed 
that  the  States  have  power  to  punish  offenses 
against  the  coin  of  the  United  States  is,  that 
the  powers  belonging  to  the  States  prior  to  the 
adoption  of  the  Constitution  are  retained  by 
them,  unless  prohibited  by  the  Constitution  in 
express  terms,  or  by  necessary  implication. 

Now,  If  it  were  conceded  that  the  exclusive 
right  of  punishing  the  passing  of  base  coin  was 
not  vested  in  Congress  by  express  grant,  it 
would  not  follow  that  the  States  possessed 
that  power — ^because  the  States  never,  at  any 
time,  had  the  power  of  punishing  offenses 
against  the  coinage  of  the  United  States.  They 
had  no  such  original  power  before  the  Constitu- 
tion, because  no  such  coinage  was  then  in  ex- 
istence. They  then  had  the  power  to  punish 
eounterfeiting  of  their  own  State  coin,  and  of 
foreign  coin.  But  the  coin  of  the  United  States 
is  not  the  coin  of  a  State,  but  of  the  federal 
government.  It  is  not  a  foreign  coin;  for  in 
regard  to  the  federal  coin,  the  States  are  not 
foreign  to  each  other,  or  to  the  United  States- 
all  deriving  their  coin  from  the  same  source, 
the  federal  government. 

A  coin  so  peculiar  In  the  relation  which  the 
States  sustain  to  it  as  that  of  the  United  States 
coin  was  wholly  unknown  to  the  original 
States.  It  is  a  new  thing — a  creation  of  the 
Constitution  Itself.  It  cannot,  therefore,  be 
nid  that  the  States,  before  the  adoption  of  the 
Constitution,  were  ever  possessed  of  the  right 
to  punish  offenses  against  the  federal  coin,  or 
429*]  destructive  of  its  end,  *and  that  such 
power,  not  being  taken  away  from  the  States 
bj  the  Constitution,  remains  to  them  to  be 
enreised  as  part  of  their  original  proper  pow- 
ers. This  view  of  the  question  seems  conclu- 
live  in  favor  of  the  exclusive  power  of  the 
United  States  over  the  protection  and  preserva- 
tion of  its  coin,  incluoing  the  derivative  and 
Noondary  offense  of  jmaBing,  as  well  as  the  of- 
Aam  £a  ebief  of  eouBterfmiMig,    FinmUy,  it  ig 


claimed  on  behalf  of  the  defendant  in  error, 
that  if  the  United  States  possess  the  power  to 
punish  the  uttering,  it  is  only  concurrent  with 
a  like  power  belonging  to  the  States. 

What  has  been  already  said  shows,  I  think, 
conclusively,  that  the  power  of  Congress  to 
punish  the  crime  of  counterfeiting  is  exclusive; 
and  as  the  power  to  punish  the  passing  is  de- 
rived from  the  same  source,  being  necessarily 
incidental,  that  also  is  exclusive.  The  same 
reasoning  that  supports  the  claim  of  one  to  an 
exclusive  character  supports  that  of  the  other 
to  a  like  exclusive  character. 

The  difficulties  and  collisions  which  result 
from  the  concurrent  exercise  of  power  in  either 
case  are  precisely  the  same.  A  slight  consider- 
ation of  the  consequences  which  result  from 
regarding  the  power  to  punish  either  the  coun- 
terfeiting or  the  passing  as  concurrently  vested 
in  the  federal  and  State  government,  will  con- 
clusively show  that  no  such  concurrent  power 
can  exist. 

Now,  if  the  power  be  concurrent,  a  convic- 
tion in  the  State  court  is,  on  the  one  hand,  a 
bar  to  a  prosecution  in  the  federal  court,  and  e 
converso,  a  conviction  in  the  federal  court  is  a 
bar  to  a  prosecution  in  the  State  court;  or,  on 
the  other  hand,  such  conviction  in  one  court  Is 
not  a  bar  to  a  prosecution  in  the  other.  The 
weight  of  authority  is  decidedly  in  favor  of 
the  doctrine,  that  a  conviction  in  either  court 
is  a  bar  to  a  prosecution  in  the  other.  It  has 
been  repeatedly  held  that  a  man  cannot  be  con- 
victed and  punished  for  two  distinct  felonies 
growing  out  of  the  same  identical  act,  and  that 
a  former  conviction  or  acquittal  of  an  offense 
of  one  denomination  is  a  bar  to  another  prose- 
cution for  an  offense  of  another  and  dinerenb 
denomination,  founded  upon  the  same  act.  1 
Green's  N.  J.  R.  362;  2  Haywood's  N.  C.  R.  4; 
2  Hawks,  08;  2  Tyler,  387;  2  Va.  Cases,  139;  7 
Conn.  54. 

In  regard  to  concurrent  jurisdiction,  it  is  also 
a  universal  principle,  wherever  the  common 
law  is  known,  that,  of  the  concurrent  courts, 
the  one  which  first  takes  jurisdiction  acquires 
by  that  act  the  right  to  go  on  and  exercise  the 
jurisdiction  throughout,  to  the  exclusion  of  all 
other  concurrent  tribunals.  The  right  to  juris- 
diction is  concurrent;  but  when  the  exercise  of 
the  right  once  begins  in  any  one  of  the  concur- 
rent courts,  so  that  Jurisdiction  attaches  to  the 
particular  case,  the  case  then  becomes  one  ex- 
clusively cognizable  by  that  court,  and  the 
other  tribunals  cannot  interfere.  16  Mass. 
R.  171;  Ibid.  203;  3  Yerger,  167;  2  Stew,  it 
Port.  9;   1  Hawks,  78;   Payne's  C.  C.  R.  621. 

*In  Antonio's  case,  3  Wheeler's  Crim.  [*4S0 
Cases,  508,  and  also  reported  in  2  Comst.  S. 
C.  R.  781,  so  strongly  relied  upon  by  the 
defendant  in  error  to  show  the  concurrent 
power  of  the  State,  it  Is  said  that  a  conviction 
m  the  State  is  a  bar  to  a  prosecution  for  the 
same  act  In  the  federal  court.  The  same  thing 
is  said  by  Mr.  Justice  Washington,  in  Huston  v. 
Moore,  5  Wheat.  31. 

Now,  if  a  prosecution  fai  a  State  court  Is  to 
be  sustained  under  the  twenty-sixth  section  of 
the  Act  of  Congress  of  1825,  it  follows  that 
Congress  has  the  power  to  devest  the  courts  of 
the  United  States  of  their  jurisdiction  over  acts 
declared  offenses  and  mad^  i^miv\^«\\^  \k^  «5^i 
of  OongrMt,  not^iihAisxidVn^  \^  ^xAVkVaXK^^ 
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expressly  dec1ar<>8  that  the  judicial  power  in 
*^ll  cases,  arising  under  the  Constitution,  laws, 
and  treaties  of  the  United  States"  shall  bo 
vested  in  the  courts  of  the  United  States.  And 
Oongress  in  the  twentieth  section  of  that  act 
has  expressly  provided  for  punishing  the  crime 
of  passing  and  uttering  counterfeit  coin — ^the 
very  crime  of  which  the  plaintiff  in  error  was 
convicted  in  the  State  court.  And  not  only  so, 
but,  if  the  conviction  in  the  case  now  before 
the  court  be  sustained,  being  a  conviction  un- 
der a  statute  of  Ohio,  passed  in  1836,  providing 
for  the  punishment  of  the  same  crime,  Congress 
also  parts  with  its  proper  power  of  legislation 
and  transfers  that  to  the  Legislatures  of  the 
States — transfers  a  power  given  to  Congress  to 
be  exercised  by  itself  alone  for  the  bimefit  of 
the  people  of  the  whole  Union,  and  not  to  be 
delegated  to  other  legislative  bodies. 

The  principle  that  a  State  conviction  is  a  bar 
to  a  federal  prosecution,  and  that,  where  there 
is  concurrent  jurisdiction,  the  tribunal  flrst  tak- 
ing jurisdiction  afterwards  holds  that  jurisdic- 
tion, and  exercises  it  throughout,  to  the  exclu- 
sion of  all  others,  necessarily  leads  to  this  re- 
sult. Both  the  legislative  and  judicial  powers 
of  the  United  States  are  thus  rendered  abortive. 
The  States,  by  the  agency  of  Congress  (whether 
the  language  of  the  act  of  Congress  authorizing 
it  be  in  terms  imperative  or  permissive),  are 
made  to  defeat  the  powers  granted  by%the  Con- 
stitution to  the  general  government. 

But  the  evil  does  not  stop  here.  The  juris- 
diction of  the  States,  when  a  prosecution  is 
once  begun  in  their  tribunals,  is  exclusive,  as 
well  to  discharge  the  convict  from  punishment, 
as  for  inflicting  it;  and  the  pardoning  power,  in 
auch  case,  becomes  exclusively  vested  in  the 
executive  of  the  State.  The  President,  then, 
has  no  right  to  pardon,  or  to  refuse  to  pardon, 
although  the  offense  consists  of  an  act  made 
punishable  by  Congress.  The  pardoning  power 
vested  in  him  by  the  Constitution  is  by  the  ac- 
tion of  the  State  governments,  by  the  direction 
or  with  the  consent  of  Congress,  invaded. 
Congress  has  placed  a  case  which  properly  be- 
loncB  to  him,  under  the  Constitution  of  the 
tJnited  States,  beyond  his  reach. 

Thus,  upon  this  construction,  not  only  are 
4S1*]  the  functions  of  the  ^legislative  and  ju- 
dicial departments  of  the  federal  government 
taken  from  them,  and  vest^  in  the  States,  but 
the  President  of  the  United  States  is  stripped 
of  his  prero^tive  of  executive  clemency. 
Surely  a  doctrme  leading  to  such  results  cannot 
be  sustained;  and  there  is  no  escape  from  it  but 
to  hold  that  a  conviction  in  a  State  court  is  no 
bar  to  a  prosecution  in  the  eourts  of  the  United 
States.  For,  if  the  eoufimrrent  jurisdiction  of 
the  State  courts  do  not  become  exclusive,  upon 
a  prosecution  being  commenced  and  carried  on 
to  conviction  and  ptmishment,  it  follows  that 
neither  a  prosecution  nor  conviction  in  a  State 
court  can  be  a  bar  to  a  prosecution  under  the 
act  of  Congress  in  the  federal  eourts;  and  that 
a  person  may  be  thus  twice  put  in  jeopardy, 
and  twice  punished,  for  the  same  offense,  con- 
trary to  the  fifth  article  of  the  amendments  to 
the  Constitution  of  the  United  States,  which 
declares  that  no  person  shall  "be  subject,  for 
iA^  Bdtae  offense,  to  he  twice  put  in  jeopardy  of 
fify  at  limb,'* 

If  Ooagrtfta  menljr  permit  the  States  to  puA- 
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ish  the  offense,  when  it  might  prevent  It,  aad 
afterwards  punish  the  same  act  itself,  it 
violates  both  the  letter  and  spirit  of  thin  great 
safeguard  of  the  citizen — one  which  is  also  a 
fundamental  principle  of  the  common  law.  It 
has  already  pervaded  its  criminal  jurisprudence. 
Indeed,  even  in  civil  cases  the  common  law  de- 
clares nemo  bis  vexare  pro  eadem  causft. 

The  constitution  of  Ohio  contains  a  like  pro- 
hibition against  a  double  prosecution  and  double 
punishment;  and  yet,  if  the  doctrine  of  the  de- 
fendant in  error  be  sustained,  the  plaintiff  in 
error  is  liable,  notwithstanding  this  double  guar- 
antee, to  be  twice  prosecuted,  twice  convicted, 
and  twice  punished,  for  the  same  offense. 
These  great  constitutional  provisions  become  a 
mere  mockery.  There  is  no  escape  from  the 
alternative  presented,  between  devesting  the 
judicial,  legislative,  and  executive  departments 
of  the  federal  government  of  their  constitution- 
al powers,  and  the  double  jeopardy  and  punish- 
ment, except  to  hold  that  the  cognizance  of  the 
offense  is  exclusively  vested  in  the  general  gov- 
ernment. 

It  is  suggested  by  the  counsel  of  the  defend- 
ant in  error  that  the  protection  against  the 
double  jeopardy  does  not  apply  to  this  case, 
where  the  punishment  is  imprisonment  only, 
the  language  of  the  fifth  article  of  the  amend- 
ment to  the  Constitution  being  "twice  put  ia 
jeopardy  of  life  or  limb."  He  seems  to  think 
that  it  must  be  a  case  of  actual,  total  loss  or 
destruction  of  limb,  to  come  within  the  consti- 
tutional protection.  This  is  clearly  a  mistake. 
That  it  extends  to  cases  whore  the  punishment 
was  total  loss  or  destruction  of  limb  is  true,  al- 
though there  were  but  very  few  cases  of  such 
punishment  known  to  the  common  law  at  any 
time,  even  in  its  earliest  and  most  barbarous 
periods;  and  I  believe  none  at  all  when  the  Con- 
stitution was  adopted.  But  the  jeopardy  of 
limb  was  not  confined  to  cases  of  actual  dis- 
memberment. It  is  a  common  law  ^term,  [*4S9 
and  extends  to  all  cases  where  punishment  in- 
flicted any  injury  upon  limb,  and  of  course  to 
confinement  or  restraint  of  the  freedom  of  limb, 
whether  it  be  by  the  imprisonment  in  the  stocks, 
the  dungeon,  or  the  penitentiary,  as  well  as  to 
cases  of  actual  dismemberment. 

In  conclusion  I  ask,  what  reason  is  there  for 
vesting  a  concurrent  jurisdiction  in  State  tri- 
bunals? The  federal  government  has  no  need 
of  such  aid.  In  its  own  ample  resources,  in 
the  plentitude  of  its  own  proper  powers,  lie  the 
means  of  its  safety  and  protection.  Hie  arma, 
hie  curruB.  To  hold  that  the  States  have  con- 
current power  will  lead  to  jealousies  and  con- 
tentions between  the  two  jurisdictions.  It  can- 
not be  expected  that  this  devisum  imperium,  this 
"joint  occupation"  of  the  same  ground  by  the 
federal  and  State  governments,  can  go  on  with- 
out engendering  strifes  and  collisions. 

In  "new,  then,  of  the  difliculties  that  result 
from  the  doctrine  of  concurrent  right  in  the 
States,  as  well  as  of  the  clear  grant  to  the  fed- 
eral government  of  the  whole  subject  matter  of 
the  coin,  I  submit  whether  the  attempt  to  make 
out  the  concurrent  right  does  not  fail,  and  ask, 
therefore,  a  reversal  of  the  judgment. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
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to  tlM  Supreme  Court  of  the  State  of  Ohio,  by 
whose  judgment  was  affirmed  the  judgment  of 
the  Oourt  of  Ck)mmon  Pleas  for  the  County  of 
Morgan  in  that  State,  convicting  the  plaintiff 
of  paaainff,  with  fraudulent  intent,  a  base  and 
eounterfeit  coin  in  the  similitude  of  a  good  and 
iMkl  ulver  dollar,  and  sentencing  her  for  that 
ooense  to  imprisonment  and  labor  in  the  State 
penitentiary  for  three  years. 

The  prosecution  against  the  plaintiff  occurred 
ia  virtue  of  a  statute  of  Ohio  of  March  7th, 
1835,  and  the  particular  clause  on  which  the 
indictment  was  founded  is  in  the  following  lan- 
guage, viz:    "That  if  any  person  shall  coun- 
terfeit any  of  the  coins  Of  gold,  silver,  or  cop- 
per currently  passing  in  this  State,  or  shall  al- 
ter or  put  off  counterfeit  coin  or  coins,  know- 
ing them  to  be  such/'  etc.,  "every  person  so 
of^nding  shall  be  deemed  guilty  of  a  misde- 
meanor, and   upon  conviction  thereof  shall  be 
imprisoned   in   the   penitentiary   and   kept   at 
hard  labor  not  more  then  fifteen  nor  less  than 
three  years."  As  has  been  already  stated,  the 
plaintiff  was  convicted  of  the  offense  described 
in  the  statute,  her  sentence  was  affirmed  by  the 
Supreme  Court   of  the   State,  and,   with   the 
view  of  testing  the  validity  of  the  sentence,  a 
writ  of  error  to  the  latter  court  has  been  issued. 
With  the  exceptions  taken  to  the  formality 
or  technical  accuracy   of  the  pleadings   pend- 
ing the  prosecution,  this  court  can  have  noth- 
ing to  do.    The  only  question  with   which  it 
can  regularly  deal  in  this  case  is  the  following, 
vi£:    whether   that   portion   of  the  statute  of 
Ohio,  under  which  the  prosecution  against  the 
plaintiff   has   taken   place,   and,   consequently, 
whether  the  conviction  and  sentence  founded 
433*]  on  *the  statute,  are  consistent  with  or 
in  contravention   of   the   Constitution   of   the 
United  States,  or  of  any  law  of  the  United 
States    enacted  in  pursuance  of  the  Constitution. 
For  the  plaintiff,  it  is  insisted  that  the  statute 
of  Ohio  is  repugnant  to  the  fifth  and  sixth 
clauses  of  the  eighth  section  of  the  first  article 
of    the    Constitution,    which    invest    Congress 
with  the  power  to  coin  money,  regulate  the 
value  thereof  and  of  foreign  coin,  and  to  pro- 
vide for  the  punishment  of  counterfeiting  the 
current  coin  of  the  United  States;  contending 
that  these  clauses  embrace  not  only  what  their 
language  directly  imports,  and  all  other  offenses 
which   may    be   denominated   offenses   against 
the  coin  itself,  such  as  counterfeiting,  scaling, 
or  clipping  it,  or  debasing  it  in  any  mode,  but 
that  tliey  embrace  other  offenses,  such  as  frauds, 
cheats,  or  impositions  between  man  and  man 
by  intentionally  circulating  or  putting  upon 
any   person    a   base   or    simulated    coin.      On 
behalf  of  the  State  of  Ohio,  it  is  insisted  that 
this  is  not  the  correct  construction  to  be  placed 
upon  the  clauses  of  the  Constitution  in  ques- 
tion, rither  by  a  natural  and  philological  inter- 
pretation of  their  language,  or  b^  any  real  ne- 
cessity for  the  attainment  of  their  objects ;  and 
tbit  n  any  act  of  Congress  should  be  construed 
IS  asserting  this  meaning  in  the  Constitution, 
and  as  claiming  from  it  the  power  contended 
for,  it  would  not  be  a  law  passed  in  pursuance 
of  the  Constitution,  nor  one  deriving  its  author- 
ity regularly  from  that  instrument. 

Ws  think  it  manifest  that  the  language  of 
tb  OtmstitutiOtt,  by  its  proper  signification,  is 
limited  to  the  facta,  or  to  the  facility  in  Coii- 


grcss  of  coining  and  of  stamping  the  standard 
of  value  upon  what  the  government  creates  or 
shall  adopt,  and  of  punishing  the  offense  of 
producing  a  false  representation  of  what  nmy 
have  been  so  created  or  adopted.  The  impos- 
ture of  passing  a  false  coin  creates,  produces,  or 
alters  nothing;  it  leaves  the  legal  coin  as  it  was 
— affects  its  intrinsic  value  in  no  wise  whatso- 
ever. The  criminality  of  this  act  consists  in 
the  obtaining  for  a  false  representative  of 
the  true  coin  that  for  which  the  true  coin 
alone  is  the  equivalent.  There  exists  an  ob- 
vious difference,  not  only  in  the  descrip- 
tion of  these  offenses,  but  essentially  also  m 
their  characters.  The  former  is  an  offense  di- 
rectly against  the  government,  by  which  indi- 
viduals may  be  affected;  the  other  is  a  private 
wrong,  by  which  the  government  may  be  re- 
motely, if  it  will  in  any  degree,  be  reached.  A 
material  distinction  has  been  recognized  be- 
tween the  offenses  of  counterfeiting  the  coin 
and  of  passing  base  coin  by  a  government 
which  may  be  deemed  sufficiently  jealous  of  its 
authority;  sufficiently  rigorous,  too,  in  its  penal 
code.  Thus,  in  England,  the  counterfeiting  of 
the  coin  is  made  high  treason,  whether  it  be 
uttered  or  not ;  but  those  who  barely  utter  false 
money  are  neither  guilty  of  treason  nor  of  mis- 
prision of  treason.  1  Hawkins's  Pleas  of  the 
Crown,  20.  Again  (1  East's  Crown  Law,  178), 
if  A  coimterfeit  the  gold  or  silver  coin,  and  by 
agreement  before  such  counterfeiting  B  is  to 
receive  and  vent  the  money,  he  is  an  aider  and 
abettor  to  the  *act  itself  of  counterfeit-  [*434 
ing,  and  consequently  a  principal  traitor  within 
the  law.  But  if  he  had  merely  vented  the 
money  for  his  own  private  benefit,  knowing  it 
to  be  false,  in  fraud  of  any  person,  he  was  only 
liable  to  be  punished  as  for  cheat  and  misde- 
meanor, etc.  These  citations  from  approved 
English  treaties  on  criminal  law  are  adduced 
to  show,  in  addition  to  the  obvious  meaning  of 
the  words  of  the  Constitution,  what  has  been 
the  adjudged  and  established  import  of  the 
phrase  "counterfeiting  of  coin,"  and  to  what 
description  of  acts  that  phrase  is  restricted. 

It  would  follow  from  these  views,  that  if 
within  the  power  conferred  by  the  clauses  of 
the  Constitution  above  (juoted  can  be  drawn 
the  power  to  punish  a  private  cheat  effected  by 
means  of  a  Imse  dollar,  that  power  certainly 
cannot  be  deduced  from  either  the  common 
sense  or  the  adjudicated  meaning  of  the  lan- 
guage used  in  the  Constitution,  or  from  any  ap- 
parent or  probable  conflict  which  miffht  arise 
between  the  federal  and  State  authorities,  oper- 
ating each  upon  these  distinct  characters  of  of- 
fense. If  any  such  conflict  can  be  apprehended, 
it  must  be  from  some  remote,  and  obscure,  ana 
scarcely  comprehensible  possibility,  which  can 
never  constitute  an  objection  to  a  just  and  nec- 
essary State  power.  The  punishment  of  a 
cheat  or  a  misdemeanor  practised  within  the 
State,  and  against  those  whom  she  is  bound  to 
protect,  is  peculiarly  and  appropriately  within 
her  functions  and  duties,  and  it  is  difficult  to  im- 
agine an  interference  with  those  duties  and 
functions  which  would  be  regular  or  justi- 
fiable. It  has  been  objected  on  behalf  of  the 
plaintiff  in  error,  that  if  the  States  could  inflict 
penalties  for  the  offense  of  passing  base  coin, 
and  the  federal  government  should  denouxvc^  i^ 
penAlty  against  m  Mttat  ui^t,  i2^  W^n\^\^  >xDkr 
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der  these  separate  Jurisdictions  might  be  liable 
to  be  twice  punished  for  the  one  and  the  same 
crime,  and  tnat  this  would  be  in  violation  of 
the  fifth  article  of  the  amendments  to  the  Con- 
stitution, declaring  that  no  person  shall  be  sub- 
iect  for  the  same  offense  to  be  twice  put  in 
eopardy  of  life  or  limb.  Conceding  for  the 
present  that  Congress  should  undertake,  and 
could  rightfully  undertake,  to  punish  a  cheat 
perpetrated  between  citizens  of  a  State  because 
an  instrument  in  effecting  that  cheat  was  a 
counterfeited  coin  of  the  United  States,  the 
force  of  the  objection  sought  to  be  deduced 
from  the  position  assumed  is  not  perceived;  for 
the  position  is  itself  without  real  foundation. 
The  prohibition  alluded  to  as  contained  in  the 
amendments  to  the  Constitution,  as  well  as  oth- 
ers with  which  it  is  associated  in  those  articles, 
were  not  designed  as  limits  upon  the  State  gov- 
ernments in  reference  to  their  own  citizens. 
They  are  exclusively  restrictions  upon  federal 
power,  intended  to  prevent  interference  with 
the  rights  of  the  States,  and  of  their  citizens. 
Such  has  been  the  interpretation  given  to  those 
amendments  by  this  court,  in  the  case  of  Bar- 
ron v.  The  Mayor  and  Gty  Council  of  Balti- 
more, 7  Peters,  243;  and  such,  indeed,  is  the 
485*]  only  rational  and  intelligible  *interpre- 
tation  which  those  amendments  can  bear,  smee 
it  is  neither  probable  nor  credible  that  the 
States  should  have  anxiously  insisted  to  ingraft 
upon  the  federal  Constitution  restrictions  upon 
their  own  authority — ^restrictions  which  some 
of  the  States  regarded  as  the  sine  qua  non  of  its 
adoption  by  them.  It  is  almost  certain,  that., 
in  the  benignant  spirit  in  which  the  institutions 
both  of  the  State  and  federal  systems  are  ad 
ministered,  an  offender  who  should  have  suf- 
fered the  penalties  denounced  by  the  one  would 
not  be  suDJected  a  second  time  to  punishment 
by  the  other  for  acts  essentially  the  same,  un- 
less, indeed,  this  might  occur  in  instances  of  pa 
culiar  enormity,  or  where  the  public  safety  de 
manded  extraordinary  riffor.  But  were  a  con- 
trary course  of  policy  aii3  action  either  proba- 
ble or  usual,  this  would  by  no  means  justify 
the  conclusion,  that  offenses  falling  within  the 
competency  of  different  authorities  to  restrain 
or  punish  them  would  not  properly  be  sub- 
jected to  the  consequences  which  those  author- 
ities mieht  ordain  and  affix  to  their  perpetra- 
tion. The  naiiicular  offense  described  in  the 
statute  of  Ohio,  and  charged  in  the  indictment 
against  the  plaintiff  in  error,  is  deemed  by  this 
court  to  be  clearly  within  the  rightful  power 
and  jurisdiction  of  the  State.  So  far,  then, 
neither  the  statute  in  ouestion,  nor  the  convic- 
tion and  sentence  founded  upon  it,  can  be  held 
as  violating  either  the  Constitution  or  any  law 
of  the  United  States  made  in  pursuance  there- 
of. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  Ohio,  affirming  that  of  the  Court  of 
Common  Pleas,  is  therefore  in  all  things  af- 
firmed. 

Ifr.  Justice  McLean; 

I  dissent  from  the  opinion  of  the  court,  and, 
as  this  is  a  constitutional  question,  I  will  state 
the  reasons  of  mv  dissent. 

The  defendant  in  the  State  court  was  indict- 
ed and  convicted  of  passing  ''a  certain  piece  of 
false.  baM.  counterfeit  coin,  forged  and  coim- 
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terfeited  to  the  likeness  and  similitude  of  the 
good  and  legal  silver  coin,  currently  passing  in 
the  State  of  Ohio,  called  a  dollar.'^  ThU  is 
made  an  offense  by  the  law  of  Ohio,  and  pun- 
ished by  imprisonment  in  the  penitentianr,  and 
beinff  kept  at  hard  labor,  not  more  than  fifteen, 
nor  less  than  three  years.  The  defendant  was 
sentenced  to  imprisonment  at  hard  lalnnr  for 
three  years. 

The  Act  of  Congress  of  the  8d  of  March, 
1825,  punishes  the  same  offense,  "by  a  fine  not 
exceeding  five  thousand  dollars,  and  by  im- 
prisonment and  confinement  to  hard  labor  not 
exceeding  ten  years." 

The  eighth  article  of  the  Constitution  gives 
power  to  Congress  "to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin."  Also, 
'Ho  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the 
United  SUtes." 

Jurisdiction  is  taken  In  this  case,  on  the 
ground  that  the  law  under  which  the  defend- 
ant in  the  State  court  was  sentenced  is  repug- 
nant *to  the  Constitution  of  the  United  [*48« 
States,  and  the  above  cited  act  of  Congress. 

Objection  Is  made  to  the  sufficiency  of  the 
descnption  of  the  counterfeit  coin  alleged  to 
have  been  passed.  But  I  think  the  indictment^ 
although  not  technical  in  this  averment,  is  main- 
tainable. The  false  coin  is  alleged  to  be  of  the 
similitude  "of  the  good  and  legal  silver  coin, 
currently  passing  in  the  State  of  Ohio,  called 
a  dollar."  The  words  "legjal,"  "currently  pass- 
ing," and  "dollar,"  are  significant,  and  must 
be  held  to  be  the  coin  made  legal  and  current 
by  act  of  Congress,  and  that  the  denomination 
)f  a  dollar,  so  connected,  la  a  coin  legal  and 
furrent. 

The  power  to  "coin  money,  regulate  the 
value  thereof  and  of  foreign  coin,"  vested  by 
the  Constitution  in  the  federal  government,  is 
an  exclusive  power.  It  is  expressly  inhibited 
to  the  States.  And  the  power  to  punish  for 
jounterfeiting  the  coin  is  also  expressly  vested 
in  Congress.  This  power  is  not  inhibited  to 
the  States  in  terms,  but  this  may  be  inferred  from 
the  nature  of  the  power.  Two  governments 
acting  independently  of  each  other  cannot  ex- 
ercise the  same  power  for  the  same  object.  It 
would  be  a  contradiction  in  terms  to  say,  for 
instance,  that  the  federal  government  may 
coin  money  and  regulate  its  value,  and  that 
the  same  thing  may  be  done  by  the  State  gOT- 
emments.  Two  governments  might  act  on 
these  subjects,  if  uniformity  in  the  coin  and  its 
value  were  not  indispensable.  There  can  be 
no  independent  action  without  a  freedom  of 
the  will,  and  in  this  view  how  can  two  govern- 
ments do  the  same  thing,  not  a  similar  thins? 
The  coin  must  be  the  same  and  the  value  the 
same;  the  regulation  must  be  the  result  of  the 
same  discretion,  and  not  of  distinct  and  inde- 
pendent judgments.  This  power,  therefore, 
cannot  be  exercised  by  two  governments. 

The  Act  of  Congress  of  the  8d  of  Mareh, 
1825,  "more  effectually  to  provide  for  the 
punishment  of  certain  crimes  against  the  Unit- 
ed States,"  etc.,  provides  by  the  twenty-sixth 
section,  that  "nothing  in  that  act  shall  be  con- 
strued to  deprive  the  courts  of  the  individnal 
States  of  jurisdiction,  under  the  laws  of  the 
several  States,  over  offenses  made  poniriii^e 
by  that  act.* 
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Offenses  are  made  punishable  in  that  act 
eommitted  on  the  high  seas,  in  navy  yards,  and 
other  places  where  Uie  United  States  have  ex- 
elusive  jurisdiction,  and  also  for  counterfeiting 
the  coin  of  the  United  States.  Now,  it  must 
be  admitted  that  Congress  cannot  cede  any  por- 
tion of  that  jurisdiction  which  the  Constitution 
has  vested  in  the  federal  government.  And  it 
is  equally  obvious,  that  a  State  cannot  punish 
offenses  committal  on  the  high  seas,  or  in  any 
place  beyond  its  limits.  The  above  section, 
therefore,  cannot  extend  to  offenses  without 
the  State,  nor  to  State  statutes  subsequently 
enacted.  It  is  a  settled  rule  of  construction, 
that  the  statutes  of  a  State  subsequently  enact- 
ed must  be  expressly  adopted  by  Congress, 
rhe  statute  under  which  the  defendant  below 
4S7*]  was  *indicted  was  passed  the  7th  of 
March,  1835,  so  that  no  force  could  be  given  to 
tt  by  the  act  of  Congress  of  1825. 

That  Congress  have  power  to  provide  for  the 
punishment  of  this  oflfense  seems  to  admit  of 
BO  doubt.  Coin  is  the  creation  of  the  federal 
government;  and  the  power  to  punish  the 
counterfeiting  of  this  coin  is  expressly  given  in 
the  Constitution.  And  these  powers  must  be  in- 
eomplete,  and  in  a  srcat  de^ee  inoperative, 
unless  Congress  can  also  exercise  the  power  to 
punish  the  passing  of  counterfeit  com.  Such 
a  power  has  been  exercised  by  the  federal  gov- 
eniment  for  many  years,  and  its  constitutionali- 
ty has  never  been  questioned. 

Counterfeiting  the  notes  of  the  Bank  of  the 
United  States  was  made  an  offense  by  Con- 
gress, and  punishments  were  inflicted  under 
that  law.  This  power  was  never  doubted  by 
anyone  who  believed  that  Congress  had  power 
to  establish  a  national  bank.  It  seemed  to  be 
the  necessary  result  of  the  power  to  establish 
the  bank.  For  the  principal  power  was  in  a 
great   degree   a  nullity,   unless   Congress  had 

rrner  to  protect  that  which  they  had  created, 
■peak  not  of  the  power  to  establish  the  bank, 
but  of  the  power  which  necessarily  resulted 
from  the  exercise  of  that  power.  And  if  this 
power  to  protect  the  notes  of  the  bank  was 
seeessary,  the  power  to  protect  the  coin  is  still 
clearer,  as  there  can  be  no  question  as  to  the 
constitutionality  of  the  act  of  Congress  to  es- 
tablish the  coin  and  punish  the  act  of  counter- 
feiting it.  In  relation  to  the  bank,  theprinoi- 
pel  power  is  doubted  by  many,  but  in  relation 
to  the  coinage  there  can  be  no  doubt.  The 
protection  of  the  coin  was  at  least  as  necessary 
«s  the  protection  of  the  notes  of  the  bank.  But 
it  cannot  be  necessary  further  to  illustrate  the 
power  of  Congress  to  punish  the  passing  of 
^oonterfeit  coin.  It  is  a  power  which  seems 
sever  to  have  been  doubted. 

Under  the  power  '*to  establish  postoffices 
sod  post  roads,"  Congress  have  provided  for 
punishinff  violations  of  the  mail,  regulated  the 
inities  of  the  agents  of  the  Postoffice  Depart- 
Bient,  required,  under  heavy  penalties,  ferry 
keepers  to  pass  over  the  mail  without  delay, 
etc  These  and  numerous  other  regulations 
srs  necessary  to  carry  out  the  principal  power. 
Aad  so  in  relation  to  the  coin.  It  is  reasonable 
to  suppose  that  Congress,  having  power  to  coin 
Aoney,  aad  to  punish  for  counterfeiting  the 
com,  should  have  no  power  to  punish  for  pass- 
ing counterfeit  coin?  Is  this  coin  created  by 
the  federal  government,  and  thrown  upon  the 


community  withoutpower  to  prevent  a  fraud- 
ulent use  of  it?  The  powers  of  the  general 
government  were  not  delegated  in  this  manner. 
Where  a  principal  power  is  dearly  delegated,  it 
includes  all  powers  necessary  to  give  ^Tect  to 
the  principal  power.  This  is  not  controverted, 
it  is  bebeved,  by  anyone.  It  would  seem, 
therefore,  that  the  power  to  punish  for  passing 
counterfeit  coin  is  clearly  in  the  federal  gov- 
ernment. 

*Can  this  same  power  be  exercised  [*438 
by  a  State?  I  think  it  cannot.  Formerly  Con- 
gress provided  that  the  State  courts  should 
have  jujisdiction  of  certain  offenses  under  their 
laws,  and  in  several  States  indictments  were 
prosecuted,  and  to  a  limited  extent  the  laws  of 
the  Union  were  enforced  by  the  States.  But 
some  States  veqr  properly  refused  to  exercise 
the  jurisdiction  m  such  cases,  and  it  was  too 
clear  for  arffument  that  Congress  could  not  im- 
pose such  duties  on  State  courts.  And  this 
doctrine  is  now  universally  established.  Con- 
sequently no  State  court  will  undertake  to  en- 
force the  criminal  law  of  the  Union,  except  as 
regards  the  arrest  of  persons  charged  under 
such  law.  It  is  therefore  clear,  that  the  same 
power  cannot  be  exercised  by  a  State  eourt  as 
is  exercised  by  the  courts  of  the  United  States, 
in  giving  effect  to  their  criminal  laws. 

In  some  cases  the  acts  of  Congress  adopt  the 
laws  of  the  States  on  particular  subjects;  but 
even  these,  so  far  as  the  United  States  are  con- 
cerned, become  their  laws  by  adoption,  as  fully 
as  if  they  had  been  originated  oy  them,  and 
cannot  be  considered  in  any  different  light  than 
as  if  they  had  been  so  passed. 

If  a  State  punish  acts  which  are  made  penal 
by  an  act  of  Congress,  the  power  cannot  be 
derived  from  the  act  of  Congress,  but  from  the 
laws  of  the  State.  And  in  this  light  must  the 
act  of  Ohio  be  considered,  under  which  the 
defendant  below  was  punished. 

The  act  of  Ohio  does  not  prescribe  the  same 
punishment  for  passing  counterfeit  coin  as  the 
act  of  Congress.  This  State  law  must  stand 
upon  the  power  of  the  State  to  punish  an  act 
over  whicn  the  law  of  Congress  extends  and 
punishes.  The  passa^  of  counterfeit  coin  is 
said  to  be  a  fraud  which  the  State  may  punish. 

With  the  same  propriety,  it  is  supposed  that 
a  State  may  punish  for  larceny  a  person  who 
steals  money  from  the  mail  or  a  postoffice. 
And  yet  a  jurisdiction  over  this  offense,  it  is 
believed,  has  not  been  exercised  by  a  State. 

The  postmaster  or  the  carrier,  as  the  case 
may  be,  has  a  temporary  possession  of  letters, 
but  the  money  abstracted  from  a  letter  in  the 
mail  or  in  the  postoffice  may  be  laid  in  the 
owner,  who,  in  contemplation  of  law,  retains 
the  right  of  property  until  the  money  shall  be 
received  bv  tne  person  to  whom  it  is  forwarded. 

Many,  if  not  all,  of  the  States  punish  for 
counterfeiting  the  coin  of  the  United  States, 
while  the  same  offense  is  punished  by  Act  of 
Congress.  And,  as  before  stated,  the  Consti- 
tution vests  this  power  expressly  in  Congress. 
Now,  in  these  two  cases,  viz.,  eounterfeiting  the 
coin,  and  parsing  counterfeit  coin,  the  same 
act  is  punished  by  the  federal  and  State  gov- 
ernments. Each  government  has  defined  the 
crime  and  affixed  the  punishment,  without 
reference  to  the  action  of  any  other  jurisdic- 
tion. And  the  question  arises  whether,  In  suoh 
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caaes,  where  the  federal  government  has  an 
undoubted  jurisdiction,  a  State  government 
can  punish  the  same  act.  The  point  is  not 
439*]  ^whether  a  State  may  not  punish  an 
offense  under  an  act  of  Congress,  but  whether 
the  State  may  inflict,  by  virtue  of  its  own  sov- 
ereignty, punishment  for  the  same  act,  as  an 
offense  against  the  State,  which  the  federal  gov- 
ernment may  constitutionally  punish. 

If  this  be  so,  it  is  a  great  defect  in  our  sys- 
tem. For  the  punishment  under  the  State  law 
would  be  no  bar  to  a  prosecution  under  the  law 
of  Congress.  And  to  punish  the  same  act  by 
the  two  governments  would  violate,  not  only 
the  common  principles  of  humanity,  but  would 
be  repugnant  to  the  nature  of  both  govern- 
ments. If  there  were  a  concurrent  power  in  both 
governments  to  punish  the  same  act,  a  conviction 
under  the  law  of  either  could  be  pleaded  in  bu* 
to  a  prosecution  by  the  other.  But  it  is  not 
pretended  that  the  conviction  of  Malinda  Fox, 
under  the  State  law,  is  a  bar  to  a  prosecution 
under  the  law  of  Congress.  Each  government, 
in  prescribing  the  punishment,  was  governed 
by  the  nature  of  the  offense,  and  must  be  sup- 
posed to  have  acted  in  reference  to  its  own  sov- 
ereignty. 

There  is  no  principle  better  established  by 
the  common  law,  none  more  fully  recognized 
n  the  federal  and  State  constitutions,  than  that 
an  individual  shall  not  be  put  in  jeopardy  twice 
for  the  same  offense.  This,  it  is  true,  applies 
to  the  respective  governments;  but  its  spirit 
applies  with  equal  force  against  a  double  pun- 
isbment,  for  the  same  act,  by  a  State  and  the 
federal  government. 

Mr.  Hamilton,  in  the  thirty-second  number 
of  The  Federalist,  says  there  is  an  exclusive 
delegation  of  power  by  the  States  to  the  federal 
government  in  three  cases:  1.  Where  in  ex- 
press terms  an  exclusive  authority  is  granted; 
2.  Where  the  power  granted  is  inhibit^  to  the 
States;  and  3.  Where  the  exercise  of  an  au- 
thority granted  to  the  Union  by  a  State  would 
be  "contradictory  and  repugnant." 

The  power  in  Congress  to  punish  for  coun- 
terfeiting the  coin,  and  also  for  passing  it,  is 
exercised  under  the  third  head.  That  a  State 
should  punish  for  doing  that  which  an  act  of 
Congress  punishes,  is  contradictory  and  repug- 
nant. This  is  clearly  the  case,  whether  we 
regard  the  nature  of  the  power  or  the  infliction 
of   the   punishment.    As   well   might    a   State 

?iunish  for  treason  against  the  United  States,  as 
or  the  offense  of  passing  counterfeit  coin.  No 
government  could  exist  without  the  power  to 
punish  rebellion  against  its  sovereignty.  Nor 
can  a  government  protect  the  coin  which  it 
creates,  unless  it  has  power  to  punish  for  coun- 
terfeiting or  passing  it.  If  it  has  not  power  to 
protect  the  constitutional  currency  which  it 
establishes,  it  is  the  only  exception  in  the  exer- 
cise of  federal  powers. 

There  can  be  no  greater  mistake  than  to  sup- 
pose that  the  federal  government,  in  carrying 
out  any  of  its  supreme  functions,  is  made  de- 
pendent on  the  State  governments.  The  fed- 
eral is  a  limited  government,  exercising  enu- 
merated powers;  but  the  powers  given  are 
440*]  ^supreme  and  independent.  If  this 
were  not  the  case,  it  could  not  be  called  a  gen- 
eral government.  Nothing  can  be  morerepug- 
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nant  or  contradictory  than  two  punishments  foi 
the  same  act.  It  would  be  a  mockery  of  justice 
and  a  reproach  to  civilization.  It  would  bring 
our  system  of  government  into  merited  con- 
tempt. The  sixth  article  of  the  Constitution 
preserves  the  government  from  so  great  a  re- 
proach. It  declares,  that  "this  Constitution, 
and  the  laws  of  the  United  States  made  in  pur- 
suance thereof,  etc.,  shall  be  the  supreme  law 
of  the  land ;  and  the  judges  in  every  State  shall 
be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  State  to  the  contrary  notwith- 
standing." That  the  act  of  Congress  which 
punishes  the  passing  of  counterfeit  coin  is  con- 
stitutional, would  seem  to  admit  of  no  doubt. 
And  if  that  act  be  constitutional,  it  is  the  su- 
preme law  of  the  land;  and  any  State  law 
which  is  repugnant  to  it  is  void.  As  there 
cannot,  in  the  nature  of  things,  be  two  punish- 
ments for  the  same  act,  it  follows  that  the 
power  to  punish  being  in  the  general  govern- 
ment, it  does  not  exist  in  the  States.  Such  a 
power  in  a  State  is  repugnant  in  its  existence 
and  in  its  exercise  to  the  federal  power.  They 
cannot  both  stand. 

I  stand  alone  in  this  view,  but  I  have  the 
satisfaction  to  know  that  the  lamented  Jus- 
tice Story,  when  this  case  was  discussed  by 
the  judges  the  last  term  that  he  attended  the 
Supreme  Court,  and,  if  I  mistake  not,  one  of 
the  last  cases  which  was  discussed  by  him  in 
consultation,  coincided  with  the  views  here 
presented.  But  at  that  time,  on  account  of  the 
diversity  of  opinion  among  the  judges  present, 
and  the  absence  of  others,  a  majority  of  them 
being  required  by  a  rule  of  the  court,  in  con- 
stitutional questions,  to  make  a  decision,  a  re- 
argument  of  the  cause  was  ordered.  I  think 
the  judgment  of  the  State  court  should  be  re- 
versed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Ohio,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  of  the 
State  of  Ohio,  affirming  that  of  the  Court  of 
Common  Pleas,  in  this  cause  be,  and  the  same 
is  hereby  in  all  things  affirmed,  with  costs. 


•NATHANIEL  S.  WARING  and  Peter  [•441 
Dalman,  owners  of  the  steamboat  De  Soto, 
her  tackle,  apparel,  and  furniture.  Appellants, 

V. 

THOMAS  CLARKE,  late  master  of  the  steam- 
boat Luda,  and  agent  of  P.  T.  Marionouz 
and  T.  J.  Abel,  owners  of  said  steamboat 
Luda,  her  tackle,  apparel,  furniture,  and  ma- 
chinery. Appellees. 

U.  S.  admiralty  and  maritime  courts  have  Ju- 
risdiction over  case  of  collision  in  tide  water 
on  Mississippi  River  though  infra  corpus 
comitatus — ^act  to  provide  for  better  security 
of  passengers. 

The   grant    In    the   Constitution,   extendtaig    the 
judiclai  power  **to  all  cases  of  admiralty  and  maz^ 
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Itlae  inrlsdlctloii,**  1^  neltber  to  be  limited  to.  oor 
to  be  Interpreted  by,  wbat  were  cases  of  admiral- 
ty jurisdiction  in  12nsland  when  the  Constitution  | 
was  adopted  by  the  States  of  tbe  Union. 

Admiralty  jurisdiction  in  the  courts  of  tbe  Unit- 
ed States  is  not  taken  away  because  the  courts  of 
eonmon  law  may  have  concurrent  Jurisdiction  lo 
a  case  with  tbe  admiralty.  Nor  is  a  trial  by  jury 
any  teat  of  admiralty  jurisdiction.  Tbe  subject 
■atter  of  a  contract  or  service  elves  jurisdiction  I 
bi  admiralty.  Locality  gives  it  in  tort,  or  colli-  i 
Hon. 

in  cases  of  tort,  or  collision,  happening  upon  the 
high  seas,  or  within  tbe  ebb  and  now  of  the  tide, 
ss  far  up  a  river  as  the  tide  ebbs  and  flows, 
tbongfa  it  may  be  Infra  corpus  comltatus,  courts 
of  admiralty  of  tbe  United  SUtes  have  jurlRdic- 
Uoo. 

The  meaning  of  the  clause  in  tbe  ninth  section 
of  tbe  Judiciary  Act  of  1789.  saving  to  suitors,  in 
til  casca.  a  common  law  remedv  when  the  commou 
lav  is  competent  to  give  lt«  is,  that  In  cases  of 
concurrent  jurisdiction  in  admiralty  and  at  com- 
mon law  the  jurisdiction  in  the  latter  is  not  talcen 
away. 

Tbe  Act  of  7th  July,  1838  (5  Statutes  at  Large, 
3041,  for  the  better  security  of  the  lives  of  pus 
sengcrs  on  Iward  of  vessels  propelled  In  whole  or 
part  by  steam,  is  obligatory  in  all  its  provisions, 
except  aa  it  has  been  altered  by  the  Act  of  184.'t 
(5  Statutes  at  I^rge,  626).  upon  all  owners  and 
flusters  of  steamers  navlgatlnj?  the  waters  of  the 
United  States,  whether  navigating  on  waters  with- 
in a  State,  or  between  Statos.  or  waters  running 
from  one  State  into  another  State,  or  on  tbe  coast 
of  the  United  States  between  tbe  ports  of  tbe 
same  State  or  different  States. 

By  tbe  law  of  7th  July,  1838.  masters  and  own- 
ers neglecting  to  comply  with  its  conditions  are 
liable  to  a  penalty  of  two  hundred  dollars,  to  br 
recovered  by  suit  or  indictment.  And  If  neglect 
or  disobedience  of  tbe  law  shall  be  proved  to  exist 
wlien  injtiry  shall  occur  to  persons  or  property.  It 
throws  upon  tbe  master  and  owner  of  a  steamei 
tlie  burden  of  proof  to  show  that  the  injury  dOQ> 
was  not  tbe  consequence  of  it. 

THLS  case   was   an   appeal   from   the   rircni 
Court  of  the  United  States  for  East  Louisi- 


It  was  a  suit  in  admiralty,  brought  originally 
io  the  District  Court  for  the  Eastern  District  of 
Louisiana,  by  Thomas  Clarke,  as  late  master 
of  tbe  steamboat  Luda,  and  as  agent  for  her 
owners,  against  the  steamboat  De  Soto  and  her 
owners.  Waring  and  Dalman,  to  ol>tain  com- 
pensation for  the  destruction  of  the  Luda  by 
means  of  a  collision  between  said  boats. 

A  libel,  answer,  and  supplemental  libel  and 
supplemental  answer  were  filed,  wliich  were  as 
follows: 
To  the  Honorable  Theodore  H.  McCalcb,  Judge 

of  the  United  States  District  Court  in  and 

for  the  Blastern  District  of  Louisiana. 

Tbe  libel  and  complaint  of  Thomas  Clarke, 
late  master  of  the  steamboat   Luda.  of  New 
Orleans  (and  agent  of  P.  T.  Mariououx,  of  the 
parish  of  Iberville,  in  I^uisiana),  and  of  T.  J. 
Abel,  of  the  city  of  New  Orleans,  owners  of  the 
•aid  steamboat  Luda,  her  tackle,  apparel,  furni- 
44 2*]  ture,  'and  machinery,  and  who  authorize 
fibelant  to  institute  this  suit  against  the  steam 
boat  De  Soto,  her  tackle,  apparel,  and  furni 
tnre,  whereof  S.   S.  Selleck  now  is,  or  lately 
was,  master,  now  in  the  River  Mississippi,  in 
the  port  of  New  Orleans,  where  the  tide  ebbs 
ind  flows,  and  within  the  admiralty  jurisdic 
tion  of   this  court,  and  against  Nathaniel   S. 
Waring,  Peter  Dalman,  and  Parker,  all  resid 

NoTB. — As  to  inrisdlction  of  federal  courts  a^ 
affected  by  locality— ebb  and  flow  of  tide — high 
sja*  see  notes  to  4  L.  ed.  U.  8.  404;  6  L.  ed. 
V,  8.  35S:  5  L.  ed.  U.  8.  37. 
_Admlral^  iurladictloo  of  contracts,  see  note  to 
••  L.R.A.  l9l 
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Ing  within  the  junsdiction  of  this  honorable 
court,  owners  of  said  steamboat  De  Soto, 
and  also  against  all  persons  lawfully  interven- 
ing for  their  interest  in  said  steamboat  De  Soto, 
In  a  cause  of  collision,  civil  and  maritime;  and 
thereupon  the  said  Thomas  Clarke,  master  and 
agent  as  aforesaid,  alleges  and  articulately  pro- 
pounds as  follows: 

First.  That  the  steamboat  Luda,  whereof 
libelant  was  then  master,  was,  on  the  first  day 
of  November  last  past,  at  the  port  of  New 
Orleans,  and  destined  on  a  voyage  or  trip  from 
thence  to  Bayou  Sarah,  on  the  River  Missis- 
sippi, about  one  hundred  and  sixty-five  miles 
from  the  city  of  New  Orleans,  with  lading  of 
goods,  wares,  and  merchandise,  to  the  amount 

of  in  value,  or  thereabouts,  and 

several  passengers,  and  was  at  that  time  a 
light,  staunch,  and  well  built  vessel,  of  the 
burden  of  two  hundred  and  forty-five  [tons]; 
and  was  then  completely  rigged,  and  suffi- 
ciently provided  with  tackle,  apparel,  furni- 
ture, and  machinery;  and  then  had  on  board, 
and  in  her  service,  twenty-two  mariners  and 
fireman,  which  was  a  full  complement  of  bands 
to  navigate  and  run  said  steamboat  Luda  on 
the  voyage  above  mentioned,  and  all  the  neces- 
sary olhcers  to  command  said  boat. 

Second.  That  on  said  first  day  of  November, 
813,    the    said    steamer    Luda,    provided    and 
(lanned  as  aforesaid,  departed  from  the  said 
port  of  New  Orleans,  being  propelled  by  steam, 
>n  her  aforesaid  voyage  to  Bayou  Sarah;  and, 
a  the  prosecution  of  her  voyage  on  the  suid 
.iiver  Mississippi,  arrived  at  what  is  called  the 
r>ayou  Goula  bar,  in  said  river,  about  ninety- 
!ve  miles  from  the  said  port  of  New  Orleans, 
)n  or  about  the  hour  of  two  o'clock  A.  M.,  of 
the  morning  of  the  second  day  of  November, 
1843,  and  was  running  as  near  to,  or  closely 
"hugging"   said   bar,   being  on   her   starboard, 
IS  she  could  safely;   whilst  the  said  steamer 
vas   running   in    that    position,   pursuing   the 
isual   track   which   steamboats   ascending   the 
aid  river  take  under  the  circumstances,  and 
^oiug  at  her  usual  speed  of  about  ten  miles  per 
hour,  at  the  time  aforesaid,  within  the  ebb  and 
.low  of  the  tide,  and  within  the  admiralty  and 
naritimc  jurisdiction  of  this  honorable  court, 
liarrett    Jourdan,   the    pilot    of    said    steamer 
Luda,  who  was  then  at  the  wheel,  and  con- 
trolled and  directed  said  boat  on  said  voyage, 
ind  Levi  Babcock,  also  the  pilot  of  said  boat, 
and  who  was  then  on  the  hurricane  deck  of 
said  boat,  observed  the  said  steamboat  De  Soto, 
whereof  the  said  S.  S.  Selleck  was  then  master 
of  the  burden  of  two  hundred  and  fifty  tons, 
or    thereabouts,    descending   said    river,   being 
propelled  by  *steam,  and  controlled  and  [*443 
lirected  at  the  time  by  one  James  Wingard, 
pilot  of  said  boat,  who  then  had  the  wheel, 
steering  said  boat  in  a  direction  parallel  with, 
and  at  a  distance  from,  the  course  then  pur- 
sued by  the  Luda,  sufficient  to  have  passed  the 
said  Luda  without  touching;  and  at  a  distance 
of  about  nine  hundred   feet  or  more,  and  in 
that  position,  the  said  boats  continued  to  run, 
the  Luda  ascending,  the  De  Soto  descending, 
the  said  river  as  aforesaid,  until  their  bows 
were  nearly  opposite  to  each  other,  when,  not- 
withstanding there  was  sufficient  room  for  said 
boats  to  have  passed  each  other  without  colli- 
sion, and  notwithstanding  the  said  Luda  was 
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then  in  her  proper  position,  running  as  near 
said  bar  as  she  could  safely,  said  James  Win- 
gaid,  the  said  pilot  of  the  De  Soto,  suddenly 
turned  the  wheel,  and  threw  the  De  Soto  out 
of  her  proper  position,  and  changed  her  course 
nearly  at  right  an^Ie  to  the  one  she  [had] 
been  running,  in  a  direction  towards  the  Luda ; 
and  notwithstanding  the  pilot  of  the  said  Luda 
rang  her  bell,  and  threw  her  fire-doors  open  to 
apprise  the  De  Soto  of  the  situation  of  the 
Luda,  tlie  said  pilot  of  the  De  Soto,  either  in- 
tentionally and  willfully,  or  most  grossly, 
negligently,  and  culpably,  ran  the  bow  of  the 
De  Soto,  with  great  force  and  violence,  foul  of 
and  against  the  Luda,  about  or  near  midship 
on  the  larboard  side,  and  thereby  so  broke  and 
damaged  the  hull  and  machinery  of  the  Luda, 
that  the  said  Luda  in  a  few  minutes  filled  with 
water  and  sunk  to  the  bottom  of  said  river,  in 
ten  or  twelve  feet  water,  where  she  now  lies  a 
total  wreck,  worthless,  and  an  entire  loss;  and 
so  sudden  did  she  fill  with  water  and  sink,  that 
two  of  the  crew,  a  white  man  and  negro,  were 
drowned,  or  are  missing  and  cannot  be  found; 
the  balance  of  the  crew,  officers,  and  passengers 
barely  escaped  with  their  lives,  and  were  not 
able  to  save  anything  of  the  freight  on  board, 
or  any  part  of  said  Doat,  her  tackle,  apparel, 
and  furniture,  etc.,  or  even  their  clothes,  the 
whole  being  lost  bv  reason  of  the  said  boat  De 
Soto  having  run  foul  of  and  against  the  said 
Luda  as  aforesaid,  and  sinking  said  Luda  as 
aforesaid. 

Third.  That  at  the  time  the  collision  and 
damage  mentioned  in  the  next  preceding  article 
happened,  it  was  impossible  for  the  steamer 
Luda  to  get  out  of  the  way  of  the  said  steamer 
De  £k>to,  DV  reason  that  the  former  was  in  her 
proper  position,  running  as  near  to,  or  closely 
''hugging"  said  bar,  as  she  could  prudently 
and  safely;  that  there  was  room  enough  for 
the  said  steamboat  De  Soto  to  steer  clear  of, 
and  pass  by,  the  said  Luda,  without  doing  anv 
damage  whatever,  or  coming  in  collision  with 
the  Luda;  and  that  if  the  said  James  Wingard, 
the  pilot  of  the  said  De  Soto,  had  not  chang^  the 
direction  of  the  said  De  Soto,  but  kept  her  in 
her  proper  position  as  aforesaid,  and  had  not 
refused,  or  at  least  carelessly  and  culpably 
neglected,  to  endeavor  to  keep  clear  of  said 
Luda,  which  it  was  his  as  well  as  the  officers' 
duty  to  do,  of  said  De  Soto,  and  which  they 
might  with  ease  and  safety  have  done,  the 
444*1  ^aforesaid  collision,  damage,  and  loss 
of  life  and  property  would  not  have  happened; 
and  libelant  expressly  alleges  that  the  same  did 
happen  by  reason  of  the  culpable  negligence, 
incompetency,  or  willful  intention  of  the  said 
pilot  and  officers  of  the  said  De  Soto. 

Fourth.  That  the  said  steamboat  Luda,  be- 
fore and  at  the  time  of  bein^  run  foul  of, 
damaged,  and  sunk  by  the  said  steamer  De 
Soto,  as  hereinbefore  mentioned,  was  a  tight, 
strong,  and  staunch  boat,  and  was,  together 
with  her  tackle,  apparel,  and  furniture,  and 
machinery,  worth  the  sum  of  fifteen  thousand 
dollars;  and  that  the  books,  papers,  etc.,  be- 
longing to  said  boat,  and  the  property  belong- 
ing to  the  qfficers  and  crew  of  said  boat  (ex- 
elusive  of  ffoods,  wares,  and  merchandises  on 
board  of  said  boat),  belonging  to  various  per- 
sons unknown  to  libelant,  as  well  the  value 
thereof,  were  reasonably  worth  the  sum  of  one 
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thousand  dollars;  all  of  which  was  lost  as 
aforesaid,  and  that  by  reason  of  the  said  steiini- 
boat  Luda  having  been  run  foul  of  and  sunk  by 
the  said  steamer  De  Soto,  as  hereinbefore  men- 
tioned. Libelant,  as  master  and  agent  of  the 
owners  of  said  Luda,  has  sustained  damages  to 
the  amount  of  sixteen  thousand  dollars,  which 
sum  greatly  exceeds  the  value  of  the  said 
steamer  De  Soto;  and  for  the  payment  of  which 
sum  the  said  steamer  De  Soto  and  her  owners, 
the  said  Nathaniel  S.  Waring,  Peter  Dalman, 
and  Parker,  are  liable  in  solido,  and  should  be 
compelled  to  pay. 

Fifth.  That  all  and  singular  the  premises  are 
true  and  within  the  admiralty  and  maritime 
jurisdiction  of  this  court;  in  verification  where- 
of, if  denied,  the  libelant  craves  leave  to  refer 
to  the  depositions  and  proofs  to  be  by  him  ex- 
hibited in  this  cause;  and  libelant  further 
alleges,  that  he  has  reason  to  fear  that  the  said 
steamer  De  Soto  will  depart  in  less  than  ten 
days  beyond  the  jurisdiction  of  this  honorable 
court. 

Wherefore  libelant  prays,  that  process  in  due 
form  of  law,  according  to  the  course  of  courts 
of  admiralty  and  of  this  honorable  court  in 
causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  steamboat  De  Soto, 
her  tackle,  apparel,  machinery,  and  furniture; 
and  the  said  Nathaniel  S.  Waring,  Peter 
Dalman,  and  Parker,  who  is  the  clerk  of  said 
boat,  may  be  cited,  as  well  as  all  other  persons 
having  or  pretending  to  have  any  right,  title, 
or  interest  therein,  to  appear  and  answer  all 
and  singular  the  matters  so  articulately  pro- 
pounded herein.  That  after  monition,  and 
other  due  proceedings  according  to  the  laws 
and  usages  of  admiralty,  that  this  honorable 
court  may  pronounce  for  the  damages  afore- 
said, and  condemn  the  said  Nathaniel  S.  War- 
ing, Peter  Dalman,  and  Parker,  and  all  other 
persons  intervening  for  their  interest  in  said 
boat,  to  pay  in  solido  the  sum  of  sixteen  thou- 
sand dollars  to  libelant;  and  also  to  decree 
and  condemn  the  said  steamer  De  Soto,  her 
tackle,  apparel,  and  furniture,  to  be  sold  to 
satisfy  by  privilege  and  preference  the  claim  of 
your  libelant,  with  his  costs  in  this  behalf  ex- 
pended, and  *for  such  other  and  further  [*445 
decree  be  rendered  in  the  premises  as  to  right 
and  justice  may  appertain;  and  your  libelant 
will  ever  pray,  etc. 

W.  S.  Vason,  Proctor. 

Thomas  Clarke,  being  duly  sworn,  deposeth, 
that  the  material  allegations  of  the  above  libel 
are  true. 

(Signed)  Thomas  Clarke. 

Upon  this  libel,  the  judge  ordered  admiralty 
process  in  rem  to  issue  against  the  steamboat 
be  Soto,  and  also  process  in  personam  against 
the  owners,  citing  them  to  appear  and  answer 
the  libel.    The  answer  was  as  follows: 

To  the  Honorable  Theo.  H.  McOleb,  Judge 
of  the  District  Court  of  the  United  States, 
within  and  for  the  Eastern  District  of  Loui- 
siana. 

And  now  Peter  Dalman,  of  the  city  of  La- 
Fayette,  in  the  district  aforesaid,  and  Nathaniel 
S.  Waring,  intervening  for  their  interest  in  the 
said  steamboat  De  Soto,  and  for  answer  to  the 
libel  and  complaint  of  Thomas  Clark,  as  lat< 
master  of  the  steamboat  Luda,  and  agent  of  P 
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P.  Marionoux  and  T.  J.  Abel,  late  owners  of 
Um  steamboat  Luda,  against  the  steamboat  De 
Soto,  her  tackle,  ajmarel,  etc.,  and  against 
Peter  Dalman,  and  Nathaniel  S.  Waring,  and 
Parker,  as  owners  of  the  said  steamboat  De  Soto, 
tnd  also  against  all  persons  intervening  for 
their  interest  in  said  steamboat  De  Soto,  allege 
ud  articulately  propound  as  follows: 

First.  That  the  respondents  are  the  true 
tad  lawful  owners  of  the  said  steamboat  De 
Soto. 

Second.  That  it  doth  appear  from  the  alle- 
gationa  of  the  said  libel,  and  these  respondents 
expressly  propounded  and  allege  the  fact  to  be 
•0,  that  the  trespass,  tort,  or  collision  set  forth 
tad  alleged  in  the  said  libel,  if  any  such  did 
take  place  in  the  manner  and  form  set  forth  in 
laid  libel,  which  these  respondents  most  respect- 
fully deny,  was  on  the  River  Mississippi,  off 
tnd  near  the  mouth  of  the  Bayou  Goula, 
sbout  ninety-ftve  miles  above  the  city  of  New 
Orleans,  within  the  State  of  Louisiana,  within 
the  body  of  a  county  or  parish  of  said  State,  to 
wit,  the  parish  of  Iberville  or  County  of  Iber- 
ville, in  said  State. 

Third.  The  tide  does  not  ebb  and  flow  at 
the  place  where  the  said  collision,  tort,  or  tres- 
pass is  alleged  to  have  taken  place. 

Fourth.  That  it  is  not  alleged  in  said  libel, 
sod  these  respondents  aver  and  propound  that 
f  he  said  collision  did  not  take  place  on  the  high 
•eas,  or  in  sailing  or  navigating  to  or  from  the 


Fifth.  That  neither  the  said  steamboat  Luda, 
Dor  the  said  steamboat  De  Soto,  were,  at  the 
time  the  said  collision  took  place,  or  the  tort 
or  trespass  aforesaid  Is  alleged  to  have  been 
committed,  employed  in  sailing  or  navigating 
on  auT  maritime  voyage,  but  were  wholly  em- 
ployedy  and  then  were  actually  pursuing  a  voy- 
416*]  age  confined  *to  the  River  Mississippi, 
to  wit,  the  said  steamboat  Luda  on  a  voyace 
from  the  city  of  New  Orleans  to  Bayou  Sarah, 
sbout  one  hundred  and  sixty  miles  above  the  said 
aty,  and  the  said  steamboat  De  Soto  on  a  voy- 
age or  trip  from  Bayou  Sarah  aforesaid  to  the 
eity  of  New  Orleans,  where  her  said  voyage  or 
trip  was  to  end. 

Sixth.  That  neither  the  said  steamboat  Luda, 
nor  the  said  steamboat  De  Soto,  were  built, 
designed,  or  fitted,  or  ever  intended  to  be  em- 
ployed or  used  in  any  manner  for  a  maritime 
or  sea  voyage,  nor  have  they,  or  either  of  them, 
ever  been  used,  employed,  or  engaged  in  any 
such  maritime  or  sea  voyage,  but  were  wholly 
built,  designed,  or  intenaed  for  the  navigation 
of  the  said  River  Mississippi,  or  other  rivers  or 
streams  entering  therein,  and  the  transporta- 
tion of  goods  and  passengers  from  the  said  city 
of  New  Orleans  up  the  said  river  or  streams  to 
(he  Interior  of  the  country,  and  the  transporta- 
tion of  passengers,  goods,  cotton,  and  other 
prodoca  of  the  country  from  the  landings,  and 
places,  and  plantations  of  the  inhabitants  on 
the  bank  or  oanks  of  said  rivers  and  streams  to 
the  said  dty  of  New  Orleans,  without  proceed- 
ing any  further  down  the  said  River  Missis- 
sippi, nearer  to  its  mouth  or  to  the  sea,  and 
were  both  so  employed  at  the  time  the  said 
collision,  trespass,  or  tort  is  alleged  to  have 
been  committed. 

Seventh.  That  this  honorable  court,  by  rea- 
son  of  all  the  matters  and  things  so  above  pr^ 
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pounded  and  articulated,  has  not  Jurisdiction, 
and  ought  not  to  proceed  to  enforce  the  claim 
alleged  in  the  libel  aforesaid  against  the  said 
steamboat  De  Soto,  or  asainst  them,  these  re- 
spondents, intervening  u)r  their  interest,  or 
against  these  respondents  in  their  proper  per- 
sons, as  prayed  for  in  and  by  said  libel. 

Eighth.  That  all  and  singular  the  premises 
are  true;  in  verification  whereof,  if  desired^ 
these  respondents  crave  leave  to  refer  to  the  dep- 
ositions and  other  proof  to  be  by  them  exhib- 
ited in  this  cause.  And  the  said  respondents, 
in  case  their  said  plea  to  the  jurisdiction  of  the 
court,  so  as  above  propounded,  articulated,  and 
pleaded,  should  be  overruled,  then  they,  for 
further  defensive  answer,  articulately  propound 
and  say — 

Ist.  That  they  admit  that  the  said  two  steam- 
boats did  come  into  collision  at  the  time  stated 
in  the  said  libel,  but  they  do  expressly  deny 
that  the  said  collision  was  caused  or  did  happen 
by  any  fault,  negligence,  or  intention  of  these 
respondents,  or  the  master,  officers,  or  crew  of 
the  said  steamboat  De  Soto,  or  any  other  per- 
son or  persons  for  whom  these  respondents,  or 
the  said  steamboat  De  Soto,  can  in  any  man- 
ner be  liable  or  responsible. 

2d.  That  the  said  collision  was  caused  by 
the  fault  or  negligence,  or  want  of  skill,  in  the 
person  or  persons  having  charge  or  command 
of  the  said  steamboat  Luda,  or  the  pilots,  of- 
ficers, or  crew  of  said  steamboat,  or  that  the 
same  was  by  accident,  for  which  these  repond- 
cuts  are  not  liable. 

*3d.  That  the  said  sinking  of  the  [*447 
said  steamboat  Luda,  and  her  loss  allej^cd  in 
said  libel,  was  not  caused  by  any  damage  she 
received  in  the  collision  aforesaid,  but  by  the 
negligence,  want  of  skill,  and  fault  of  the  per- 
son or  persons  in  charge  of  the  said  steamboat 
Luda. 

4th.  That  at  the  time  the  said  collision  did 
take  place  the  said  steamboat  Luda  was  not 
seaworthy,  and  was  not  properly  provided 
with  a  commander  and  other  usual  and  neces- 
sary officers  of  competent  skill  to  manage  and 
conduct  the  said  steamboat,  by  reason  of  which 
the  collision  aforesaid  did  take  place,  and  the 
said  boat  did  afterwards  sink. 

6th.  That  the  said  steamboat  De  Soto  did 
suffer  a  great  damage  by  the  said  collision,  to 
the  amount  of  five  hundred  dollars,  and  these 
respondents  have  and  will  suffer  great  damage 
by  the  seizure  and  detention  of  said  steamboat 
De  Soto  under  the  process  issued  in  this  case, 
and  to  the  amount  of  five  thousand  dollars. 

Wherefore,  and  by  reason  of  all  the  matters 
and  things  herein  propounded  and  pleaded, 
these  respondents  pray  that  this  honorable 
court  will  pronounce  against  the  said  libel,  that 
the  same  may  be  dismissed,  and  the  said  steam- 
boat De  Soto  restored  to  your  respondents,  with 
all  costs  in  this  behalf  expended. 

That  your  honor  may  pronounce  for  the 
damages  claimed  by  these  respondents,  as  be- 
fore stated,  and  condemn  the  libelants  to  pay 
the  same,  in  solido,  to  these  respondents,  and 
that  your  respondents  may  have  all  such  other 
and  further  order,  decree,  and  relief  in  the 
premises  as  to  law  and  justice  may  appertain, 
and  the  nature  of  their  case  may  reouire. 

(Signed)  Peter  Dalman, 

N.  &  Waring. 
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The  supplemental  bin  was  as  follows: 
To  the  Honorable  Theo.  H.  McCaleb,  Judge  of 
'    the  United  States  District  Court  in  and  for 

the  Eastern  District  of  Louisiana. 

The  amended  and  supplemental  libel  of 
Thomas  Clarke,  late  roaster  of  the  steamboat 
Luda,  and  agent  of  the  owners  thereof,  etc., 
against  the  steamboat  De  Soto,  her  tackle,  ap- 
parel, and  furniture,  and  against  Nathaniel  S. 
Waring,  Peter  Dalman,  and  Parker,  owners 
thereof,  etc.,  etc.,  and  against  all  persons  inter- 
yening  for  their  interest  in  the  steamer  De 
Soto,  etc,  in  the  cause  of  collision,  civil  and 
maritime,  etc.,  filed  herein  by  leave  of  this 
honorable  court,  first  granted  and  obtained,  to 
amend  his  original  libel  herein  filed  and  pend- 
ing in  said  court. 

And  thereupon  the  said  Thomas  Clarke,  as 
master  and  agent  aforesaid,  doth  allege  and 
articulately  propound,  as  amendatory  and  sup- 
plemental to  the  allegations  articulately  pro- 
pounded in  his  said  original  libel,  as  follows: 
4 4 8* J  *First.  That  at  the  time  of  the  collision 
between  the  said  steamboats,  the  said  De  Soto 
and  the  said  Luda,  set  forth  and  described  in 
the  second  article  of  his  original  libel,  to  wit, 
on  the  first  day  of  November,  1843,  and  for  a 
considerable  time  previous  thereto,  both  of  said 
boats  were  employed  as  regular  packets,  run- 
ning between  the  port  of  New  Orleans  and 
the  town  of  Bayou  Sarah,  situate  on  the  bank 
of  the  Mississippi  River,  about  one  himdred 
and  sixty  miles  from  the  city  of  New  Orleans, 
carrying  freight  and  passengers  for  hire  be- 
tween said  places;  and  the  said  steamboat  De 
Soto  was,  at  the  time  the  said  collision  took 
place,  returning  from  the  said  town  of  Bayou 
Sarah,  on  a  voyage  or  trip  to  the  city  of  New 
Orleans,  and  the  steamboat  Luda  was,  at  the 
said  time,  going  on  a  voyage  or  trip  from  the 
city  of  New  Orleans  to  the  said  town  of  Bayou 
Sarah ;  and  libelant  expressly  alleges,  that  both 
of  said  boats  were  contracted  for,  intended  and 
adapted  to,  and  were  actually  engaged  in, 
navigating  tide  waters  at  the  time  of  said  col- 
lision, running  and  making  trips  between  the 
city  of  New  Orleans  and  the  said  town  of  Bayou 
Sarah,  in  the  River  Mississippi,  between  which 
places  the  tide  ebbs  and  fiows  the  entire  dis- 
tance; and  that  the  place  where  the  said  col- 
lision happened,  to  wit,  the  Bayou  Goula  bar, 
in  the  River  Mississippi,  and  also  the  said  town 
of  Bayou  Sarah,  and  the  entire  distance  be- 
tween the  said  town  and  the  city  of  New  Or- 
leans, are  within  the  admiralty  and  maritime 
jurisdiction  of  this  honorable  court. 

Second.  That  on  the  night  the  collision  took 
place  between  the  said  fi^tts,  to  wit,  on  the 
night  of  the  first  day  of  November,  1843,  there 
were  not  two  lights  hoisted  out  on  the  hurri- 
cane deck  of  the  said  boat  De  Soto,  one  for- 
ward, the  other  at  the  stem,  of  said  boat;  nor 
did  the  master  and  pilot  of  the  said  boat  De 
Soto,  or  either  of  them,  when  the  said  boat, 
then  descending  the  said  River  Mississippi,  was 
within  one  mile  of  the  boat  Luda,  then  ascend- 
ing said  river,  shut  off  the  steam  of  the  said 
bcMit  De  Soto,  nor  permit  the  said  boat  to  float 
down  upon  the  current  of  said  river  until  the 
said  boat  Luda  passed  the  said  boat  De  Soto,  as 
the  laws  of  this  State  require  boats  descending 
said  river  to  do,  when  meeting  boats  ascending 
said  river;  and  libelant  expressly  alleges,  that 
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said  master  and  pilot  of  the  De  Soto  did  neg- 
lect or  refuse  to  comply  with  the  requirements 
of  said  law  of  this  State,  as  well  with  tho 
usapfe  and  customs  observd  by  all  boats  navi- 
gating said  river,  and  that,  had  the  said  master 
and  pilot  not  neglected  or  refused  to  comply 
with  the  requirements  of  said  law,  but  con- 
formed thereto,  and  observed  the  said  usage 
and  customs  established  by  boats  navigating 
said  river,  by  shutting  off  the  steam  of  the  De 
Soto  as  soon  as  they  discovered  the  Luda,  or 
had  approached  within  one  mile  of  her,  and 
permitted  the  De  Soto  to  float  upon  the  current 
of  said  river  until  the  Luda  had  passed  the  De 
Soto,  the  said  collision  would  not  have  occurred 
between  the  said  boats,  nor  would  the  said  De 
*Soto  have  run  foul  of  and  against  the  [*449 
said  Luda,  as  set  forth  in  the  second  article  of 
his  original  libel. 

Third.  That  at  the  time  of  said  collision,  tbo 
said  steamer  Luda  was  earning  freight,  being 
employed  by  libelant  in  fulfilling  certain  ver- 
bal contracts  of  affreightment,  entered  into 
by  and  between  him  and  the  Port  Hudson,  and 
Clinton,  and  West  Feliciana  railroad  com- 
panies, and  various  planters,  in  the  month  of 
October,  1843,  to  transport  all  the  cotton,  and 
sugar,  and  produce  of  the  country,  which  said 
railroad  companies  and  planters  might  deliver 
on  the  banks  of  the  River  Mississippi,  within 
the  ebb  and  fiow  of  the  tide  on  said  river,  to  the 
city  of  New  Orleans  during  the  business  season, 
to  wit,  from  the  1st  of  October,  1843,  to  1st  of 
May,  1844;  that  the  said  boat  Lnda  would  haye 
earned  during  said  period,  by  carrying  frei^t 
in  pursuance  of  said  contracts  of  affreight- 
ment, and  in  the  fulfillment  and  discharge 
thereof,  over  and  above  all  expenses,  the  sum 
of  eight  thousand  dollars  profit  for  libelant; 
that  by  reason  of  the  sinking  and  destruction 
of  the  said  steamer  Luda,  by  being  run  foul  of 
by  the  said  De  Soto,  as  herein  and  in  his  origi- 
nal libel  is  particularly  set  forth  and  alleged, 
libelant  has  been  compelled  to  forfeit  said  con- 
tracts of  affreightment,  and  to  lose  the  amount 
of  the  freight  which  the  said  Luda  would 
have  earned  by  fulfilling  said  contracts,  which 
he  would  have  done,  had  he  not  been  prevented 
by  the  sinking  and  destruction  of  said  Luda 
by  the  said  De  Soto,  to  wit,  the  sum  of  eight 
thousand  dollars,  which  sum  libelant  claims 
as  damages  sustained  by  him  resulting  from 
said  collision,  in  addition  to  the  value  of  said 
boat  Luda,  claimed  in  his  original  libel,  to  wit, 
the  sum  of  sixteen  thousand  dollars,  whidi 
two  sums  make  the  sum  of  twenty-four  thou- 
sand dollars;  and  libelant  expressly  alleges, 
that  he  has  sustained  damages  to  the  amount 
of  twenty-four  thousand  dollars,  by  reason  of 
the  sinking  and  destniction  of  the  said  steam- 
boat Luda  by  the  said  boat  De  Soto,  and  that 
the  said  boat  De  Soto  and  owners  are  liable, 
and  ought  to  be  compelled  to  pay  said  sum. 

Fourth.  That  all  and  singular  the  premises 
are  true,  in  verification  whereof,  if  denied, 
libelant  craves  leave  to  refer  to  depositions 
and  other  proof,  to  be  by  him  exhibited  oa 
the  trial  of  this  case. 

Wherefore,  in  consideration  of  the  premises, 
libelant  reiterates  his  prayer  in  his  original 
libel,  unto  the  citations  of  the  owners  of  the 
said  boat  De  Soto,  and  condemnation  of  said 
boat,  and  prays  that  the  said  owners  may  be 
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condemoed  to  paj,  in  solido,  the  sum  of  twenty- 
four  thouMnd  dollars,  with  all  costs  in  tlus 
behtif  expended  to  libelants,  and  for  such 
other  and  further  relief  in  the  premises  as  to 
justice  and  equity  may  appertain,  etc. 

(Signed)  Thomas  Clarke. 

The  supplemental  answer  was  as  follows: 
450*]     *To  the  Honorable  Theo.  H.  McCaleb, 

Judge  of  the  United  States  District  Court  in 

and  for  the  Eastern  District  of  Louisiana. 

The  amended  and  supplemental  answer  of 
Peter  Dal  man  and  Nathaniel  S.  Waring,  claim 
tnts  and  respondents  in  the  caae  now  pending 
in  this  honorable  court,  of  Thomas  Clarke,  late 
master  of  steamer  Luda,  for  himself  and  others, 
owners  of  said  steamer,  against  the  steamer 
De  Soto,  and  these  respondents  with  leave  of 
the  court  first  granted  and  obtained  to  amend 
their  answer;  and  thereupon  the  said  respond- 
ents and  claimants  do  allege  and  articulately 
propound  as  follows: 

First.  They  adndt  that  the  steamers  Luda 
snd  De  Soto,  at  the  time  of  the  collision,  were 
actually  engaged  in  the  Bayou  Sarah  trade, 
and  had  been  so  engaged  for  a  short  time  pre- 
vious thereto;  but  they  deny  that  said  boats 
were  contracted  for  or  used  in  navigating 
tide  waters,  and  allege  that  the  steamer  De 
Soto  was  contracted  and  used  for  the  Red  River 
trade,  where  the  tide  neither  ebbs  nor  flows; 
snd  for  the  reasons  given,  and  for  facts  stated 
in  their  original  answer,  that  this  honorable 
court  has  not  jurisdiction. 

Second.  They  deny  all  the  allegations  in  the 
second  article  of  said  amended  libel,  and  allege 
that  the  steamer  De  Soto  was  lightened,  man- 
aged, and  guided  in  a  proper,  careful,  and 
lawful  manner,  at  and  before  the  time  of  col- 
lision, and  subsequently  thereto. 

Third.  They  deny  all  the  allegations  of  libel- 
tat  in  the  third  article  of  said  amended  libel, 
sad  they  further  say,  that  even  if  the  libelant 
should  show  on  the  trial  of  this  cause,  or  be 
permitted  to  do  so,  which  should  not  be  al- 
lowed, that  they  have  suffered  or  sustained 
eonsecjuential  damages  from  said  collision,  that 
said  libelant  has  no  right  to  recover  such  dam- 
sges  from  the  respondents;  they  therefore  pray 
that  no  such  claim  be  allowed  the  libelants,  and 
that  these  respondents  and  claimant  may  have 
judgment,  as  prayed  for  in  the  original  answer 
sad  claim. 

(Signed)  Jno.  R.  Grymea» 

Wm.  Dunbar, 
Proctors  for  Defendants. 

Upon  the  two  questions  of  fact  raised  in 
these  libels  and  answers — ^riz.,  1st,  the  extent 
to  which  the  tide  ebbs  and  flows  up  the  Mis- 
sissippi River,  and,  2d,  to  whose  fault  the  col- 
lision was  to  be  attributed — a  great  body  of 
evidence  was  taken,  which  it  is  not  thought 
oeeeasary  to  insert. 

On  the  24th  of  January,  1844,  the  following 
jndgment  was  entered  by  the  District  Judge: 

"The  court,  having  duly  considered  the  law 
sad  evidence  in  this  cause,  and  for  reasons 
that  hereinafter  will  be  given  in  length  and 
filed  in  eourt,  doth  now  order,  and  adjudffe 
sad  decree,  that  the  plea  to  the  jurisdiction  be 
overruled,  and  that  the  libelants  do  recover 
from  the  steamboat  De  Soto  and  owners,  Peter 
4ft  1*]  Dalmaa  and  ^Nathaniel  8.  Waring,  the 
IB  li.  ed. 


sum  of  twelve  thousand  dollars,  and  the  costs 
of  suit;  and  it  is  further  ordered,  that  the 
steamboat  De  Soto  be  sold,  after  the  usual  and 
legal  advertisements,  and  that  the  proceeds 
thereof  be  deposited  in  the  registry  of  the  court, 
subject  to  its  further  order. 

"From  this  judgment  an  appeal  was  filed  to 
the  Circuit  Court. 

In  April,  1844,  the  appeal  came  on  to  be 
lieard  in  the  Circuit  Court,  when  much  ad- 
Jitional  testimony  was  produced,  and  on  the 
29th  April  the  court  ordered  that  the  exception 
to  the  jurisdiction  of  the  court  should  be  dis- 
missed, and  the  cause  proceed  on  its  merits. 

On  the  6th  of  May,  1844,  the  Circuit  Court 
affirmed  the  decree  of  the  District  Court,  with 
costs,  from  which  an  appeal  was  taken  to  this 
court. 

The  cause  was  argued  by  Mr.  Johnson  for 
the  appellants,  and  Mr.  Crittenden  for  the  ap- 
pellees, upon  the  two  grounds,  first,  of  the  ju- 
risdiction of  the  court,  and  second,  on  the  facts 
of  the  case. 

The  question  of  jurisdiction  came  up  again, 
covering  additional  points,  in  the  case  of  The 
New  Jersey  Steam  Navigation  Company  v.  The 
Merchants'  Bank  of  Boston,  which  was  argued 
by  Mr.  Ames  and  Mr.  Whipple  for  the  appel- 
lants, and  Mr.  Greene  and  Mr.  Webster  for  the 
appellees.  The  discussion  in  the  latter  case 
took  a  wider  range  than  in  that  now  imder  re- 
view, and  the  reporter  prepared  himself  with  a 
full  report  of  the  arguments  of  counsel,  upon 
the  entire  subject  of  jurisdiction.  But  the 
court  having  ordered  the  New  Jersey  Company 
case  to  be  continued  and  re -argued,  the  reporter 
is  not  at  liberty,  of  course,  to  make  use  of  the 
materials,  and  is  obliged  to  submit  the  report 
of  the  case  of  the  two  steamboats  to  the  profes- 
sion without  any  arguments  of  counsel. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  a  libel  in  rem,  to  recover  damages  for 
injuries  arising  from  a  collision,  alleged  to  have 
happened  within  the  ebb  and  flow  of  the  tide 
in  the  Mississippi  River,  about  ninety-five  miles 
above  New  Orleans. 

The  decree  of  the  Circuit  Court  is  resisted 
upon  the  merits,  and  also  upon  the  ground  that 
the  case  is  not  within  the  admiralty  and  mari- 
time jurisdiction  of  the  courts  of  the  United 
States. 

We  will  first  consider  the  point  of  jurisdic- 
tion. 

The  learned  counsel  for  the  appellants,  Mr. 
Severdy  Johnson,  contended,  that,  even  if  the 
evidence  proved  that  the  collision  took  place 
within  the  ebb  and  flow  of  the  tide,  the  court 
had  not  jurisdiction,  because  the  locality  ia  in- 
fra corpus  comitatua. 

Two  grounds  were  taken  to  maintain  that 
position. 

1.  That  the  grant  in  the  Constitution  of  *'all 
cases  of  admiralty  and  maritime  jurisdiction" 
was  limited  to  what  were  cases  of  *ad-  [*452 
miralty  and  maritime  jurisdiction  in  England 
when  our  Revolutionary  war  began,  or  when 
the  Constitution  was  adopted,  and  that  a  col- 
lision between  ships  within  the  ebb  and  flow  of 
the  tide,  infra  corpus  comitatus,  was  not  one  of 
them. 

2.  That  the  distinguishing  limitation  of  ad- 
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miralty  jurisdiction,  and  decisive  test  against  it 
in  England  and  in  the  United  States,  except  in 
the  cases  allowed  in  England,  was  the  compe- 
tency of  a  court  of  common  law  to  give  a  rem- 
edy in  a  given  case  in  a  trial  by  jury.  And  as 
auxiliary  to  this  ground  it  was  urged,  that  the 
clause  in  the  ninch  section  of  the  Judiciary  Act 
of  178»  (1  Statutes  at  Large,  76),  "saving  to 
suitors  in  all  cases  the  right  of  a  common  law 
remedy,  where  the  common  law  is  competent 
to  give  it,"  took  away  such  coses  from  the  ad- 
miralty jurisdiction  of  the  courts  of  the  United 
States. 

The  same  positions  have  been  taken  again  by 
Mr.  Ames  and  Mr.  Whipple^  in  the  case  of  The 
New  Jersey  Steam  Navigation  Company  v.  The 
Merchants'  Bank  of  Boston.  Everything  in 
support  of  them,  which  could  be  drawn  from 
the  history  of  admiralty  jurisdiction  in  Eng- 
land, or  from  what  had  been  its  practice  in  the 
United  States,  and  from  adjudged  cases  in  both 
countries,  was  urged  by  those  gentlemen.  All 
must  admit,  who  heard  them,  that  nothing  was 
omitted  which  could  be  brought  to  bear  upon 
the  subject.  We  come,  then,  to  the  decisions 
of  these  points,  with  every  advantage  which 
learned  research,  and  ingenious  and  compre- 
hensive deduction  from  it,  can  give  us. 

It  is  the  first  time  that  the  point  has  been 
distinctly  presented  to  this  court,  whether  a 
case  of  collision  in  our  rivers,  where  the  tide 
ebbs  and  flows,  is  within  the  admiralty  juris- 
diction of  the  coiu*t8  of  the  United  States,  if 
the  locality  be,  in  the  sense  in  which  it  is  used 
by  the  common  law  judges  in  England,  infra 
corpus  comitatus.  it  is  this  point  that  we  are 
now  about  to  decide,  and  it  is  our  wish  that 
nothing  which  may  be  said  in  the  course  of  our 
remarks  shall  be  extended  to  embrace  any  other 
case  of  contested  admiralty  jurisdiction. 

We  do  not  think  that  either  of  the  grounds 
taken  can  be  maintained.  But  before  giving 
our  reasons  for  this  conclusion,  it  will  be  well 
for  us  to  state  the  cases  in  which  the  instance 
court  in  England  exercised  iurisdiction  when 
our  Constitution  was  adopted. 

In  cases  to  enforce  judgments  of  foreign  ad- 
miralty courts,  when  the  person  or  his  goods 
are  within  the  jurisdiction.  Mariners'  wages, 
except  when  the  contract  was  imder  seal,  or 
made  out  of  the  customary  way  of  such  con- 
tracts. Bottomry,  in  certain  cases  only,  and 
under  many  restrictions.  Salvage,  when  the 
property  shipwrecked  was  not  cast  ashore. 
Cases  between  the  several  owners  of  ships, 
when  they  disputed  among  themselves  about 
the  policy  or  advantage  of  sending  her  upon  a 
particular  voya(;e.  In  cases  of  goods,  and  the 
proceeds  of  goods  piratically  taken,  which  will 
453*]  be  arrcstfd  by  a  'warrant  from  the 
court,  as  belonging  to  the  crown  and  as  droits 
of  the  udniirulty.  And  in  cases  of  collision  and 
injuries  to  property  or  persons  on  the  high  seas. 

It  may  as  well  be  said  by  us,  at  once,  that, 
in  cases  of  this  last  class,  it  has  frequently  been 
adjudicated  in  the  English  common  law  courts, 
since  the  restraining  statutes  of  Richard  II. 
and  Henry  IV.  were  passed,  that  high  seas 
mean  that  portion  of  the  sea  which  washes  the 
open  coast;  and  that  any  branch  of  the  sea 
within  the  fauces  terrse,  where  a  man  may 
reasonably  discern  from  shore  to  shore,  is,  or 
at  least  may  be,  within  the  body  of  a  county. 
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In  fact,  the  general  rule  in  England  has  been, 
since  the  time  of  Lord  Coke,  upon  the  interpre- 
tation given  by  the  courts  of  common  law  to 
the  statutes  13  and  15  Richard  11.  and  2  Henry 
IV.,  to  prohibit  the  admiralty  from  exercising 
jurisdiction  in  civil  cases,  or  causes  of  action 
arising  infra  corpus  comitatus.  So  sternly  has 
the  admiralty  been  excluded  from  what  we  be- 
lieve to  have  been  its  ancient  jurisdiction  in 
England,  that  a  prohibition  within  a  few  years 
has  been  issued  in  a  case  of  collision  happening 
between  the  Isle  of  Wight  and  the  Hampshire 
coast;  and  a  case  of  collision  in  the  River 
Humber,  twenty  miles  from  the  main  sea,  but 
within  the  flux  and  reflux  of  the  tide,  has  been 
held  not  to  be  within  the  admiralty  jurisdiction. 
The  Public  Opinion,  2  Hagg.  398. 

It  has  not,  however,  been  the  undisputed 
rule,  nor  allowed  to  be  the  correct  interpreta- 
tion of  the  statutes  of  Richard.  It  has  always 
been  contended  by  the  advocates  of  the  ad- 
miralty, that  ports,  creeks,  and  rivers  are  with- 
in its  jurisdiction,  and  not  within  those  stat- 
utes; meaning  that  the  ancient  jurisdiction  in 
such  localities  was  not  excluded  by  the  words 
of  the  statutes.  Browne,  however,  in  his  Civil 
and  Admiralty  Law,  Vol.  II.  p.  92,  thinks  they 
were  within  the  words  of  the  statutes;  not 
meaning,  though,  to  aflirm  the  declaration  of 
Lord  Coke,  that  those  statutes  were  affirmative 
of  the  common  law.  We  think  they  were  not. 
However  much  every  true  English  and  Ameri- 
can lawyer  may  feel  himself  indebted  to  the 
learning  of  that  great  lawyer,  and  will  ever  be 
cautious  of  disparaging  it,  it  is  difficult  for  any- 
one to  read  and  reflect  upon  the  part  which  he 
took  in  the  controversy  upon  admiralty  juris- 
diction in  England,  without  assenting  to  Mr. 
Justice  Bullcr^  remarks,  in  Smart  v.  Wolf,  3 
Durn.  &  East,  348:  "With  respect  to  what  is 
5^aid  relative  to  the  admiralty  jurisdiction  in 
4th  Inst.  135,  I  think  that  part  of  Ix>rd  Coke's 
work  has  always  been  received  with  great  cau- 
tion, and  frequently  conUiulicted.  lie  seems 
to  have  entertained  not  only  a  jealousy  of,  but 
an  enmity  against,  that  jurisdiction.  The  pas- 
sage in  4th  Inst.  135,  disallowing  the  right  to 
take  stipulations,  is  expressly  denied  in  2  Lord 
Raym.  128C.  And  I  may  conclude  with  the 
words  of  Lord  Holt  in  that  case,  that  in  this 
case  *the  admiralty  had  jurisdiction,  and  there 
is  neither  statute  nor  common  law  to  restrain 
thorn.' " 

•Ilaring  thus  admitted,  to  the  fullest  [*454 
extent,  the  locality  in  England  within  which  the 
courts  of  common  law  permitted  the  adminUty 
to  exercise  jurisdiction  in  cases  of  collision,  we 
return  to  the  ground  taken,  that  the  same 
limitation  is  to  be  imposed,  in  like  caaes,  upon 
the  admiralty  courts  of  the  United  States. 

We  have  already  said  it  cannot  be  main- 
tained. It  is  opposed  by  general,  and  also  by 
constitutional  considerations,  to  which  we  have 
not  heard  an  answer. 

In  the  first  place,  those  who  framed  the  Con- 
stitution, and  the  lawyers  in  America  in  that 
day,  were  familiar  with  a  difi'crent  and  more 
extensive  jurisdiction  in  most  of  the  States 
when  they  were  colonies,  than  was  allowed  in 
England,  from  the  interpretation  which  was 
given  by  the  common  law  courts  to  the  re- 
straining statutes  of  Richard  U.  and  Henry  IV. 
The  commissions  to  the  vice  admirals  in  tue 
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(olonies.  In  North  America,  insular  and  con- 
tioental,  contained  a  much  larger  jurisdiction 
than  existed  in  England  when  they  were 
granted.  That  to  the  governor  of  New  Hamp- 
•hire,  investing  him  with  the  power  of  an  ad- 
miralty judge,  declares  the  jurisdiction  to  ex- 
tend "throughout  all  and  every  the  sea  shores, 
public  streams,  ports,  fresh -water  rivers,  creeks 
and  arms,  as  well  of  the  sea  as  of  the  rivers 
and  coasts  whatsoever,  of  our  said  provinces." 
In  a  work  hy  Anthony  Stokes,  his  majesty's 
Chief  Justice  in  Georgia,  entitled,  "A  View  of 
the  Constitution  of  the  British  Ck>lonies  in 
North  America  and  the  West  Indies,"  will  be 
found,  at  page  166,  the  form  of  the  commission 
of  rice-admiral  for  the  provinces  in  North 
America.  He  says,  in  page  160,  the  dates  in 
the  commission  are  arbitrary,  and  the  name  o^ 
any  particular  province  is  omitted.  Its  lan- 
guage is,  "And  we  do  hereby  remit  and  grant 
unto  you,  the  aforesaid  A  B,  our  power  and 
authority  in  and  throughout  our  province  of 

afore  mentioned,  etc.,  etc.,  and  maritime 

ports  whatsoever,  of  the  same  and  thereto  ad- 
jacent, and  also  throughout  all  and  every  of 
the  sea  shores,  public  streams,  ports,  fresh- 
water rivers,  creeks  and  arms,  as  well  of  the 
sea  as  of  the  rivers  and  coasts  whatsoever,  of 
our  said  province  of  F."  The  extracts  from 
both  commissions  are  the  same.  We  have  the 
authority  of  Chief  Justice  Stokes,  that  all  given 
in  the  colonies  were  alike.  The  jurisdiction 
given  in  those  commissions  is  as  large  as  was 
exercised  in  the  ancient  practice  in  admiralty 
in  England.  It  should  be  observed,  too,  that 
tbey  were  given  long  before  my  difficulties 
occurred  between  the  mother  country  and  our- 
Mves;  and  that  they  contained  no  power  com- 
plained of  by  us  afterwards,  when  it  was  said 
an  attempt  was  made  to  extend  admiralty  pow- 
ers '^beyond  these  ancient  limits."  The  king's 
authority  to  grant  those  comnussions  in  the 
colonies  has  never  been,  and  cannot  be,  denied. 
In  all  the  appeals  taken  from  the  colonial 
eoiirts  to  the  Hi|^h  Court  of  Admiralty  in  Eng- 
land, no  such  thing  was  ever  intimated. 

Was  it  not  known,  also,  that,  whilst  the 
States  were  colonies,  vice-admiralty  courts 
456*]  *had  been  in  all  of  them — in  some,  as 
has  just  been  said,  bv  commissions  from  the 
crown,  with  additional  powers  conferred  upon 
them  by  acts  of  Parliament;  in  others,  by 
riffhts  reserved  in  their  charters,  and  in  other 
colonies  b^  their  own  legislation  T — ^that,  wheth- 
er from  either  source,  they  exercised  a  jurisdic- 
tion over  all  maritime  contracts,  and  over  torts 
and  injuries,  as  well  in  ports  as  upon  the  high 
seas? — that  acts  of  Parliament  reco^ized  their 
jurisdiction  as  original  maritime  jurisdiction,  in 
all  seizures  for  contravention  of  the  revenue 
lawsr 

Was  not  a  larger  Jurisdiction  in  admiralty 
exercised  in  Massachusetts,  throughout  her 
whole  eolonial  existence,  than  was  permitted 
to  the  admiralty  in  England  by  the  prohibitions 
of  her  common  law  courts?  Were  her  mem- 
bers in  the  convention  which  formed  our  Con- 
stitution ignorant  of  it? 

Were   the  members  from  Pennsylvania  and 
Sonth  Carolina  forgetful,  that  the  extent  of  the 
admiraltT  jurisdiction  in  the  colonies  had  been 
the   subject   of   judicial    inquiry   in    England,! 
growing  out  <Mf  proceedings  in  the  admiralty ' 


courts  of  both  of  those  States  in  revenue  cases? 
— ^that  it  had  been  decided  in  1754,  in  the  case 
of  The  Vrow  Dorothea,  2  Rob.  240— which 
was  an  appeal  from  the  rice-admiralty  judce 
in  South  Carolina  to  the  High  Court  of  Ad- 
miralty, and  thence  to  the  delegates — that  the 
jurisdiction  in  admiralty  in  the  colonies  for  a 
breach  of  the  revenue  laws  was  in  its  nature 
maritime,  and  was  not  a  jurisdiction  specially 
conferred  by  the  statute  of  William  III.  ch. 
22,  sec.  6;  a  judgment  which  subsequently  re- 
ceived the  assent  of  all  the  common  law  judges, 
in  a  reference  to  them  from  the  privy  council? 
2  Rob.  246;  8  Wheat.  397,  note.  This,  too, 
after  an  eminent  lawyer,  Mr.  West,  assigned 
as  counsel  to  the  Commissioners  of  Trade  and 
Plantations,  had  in  1720  expressed  the  opin- 
ion, that  the  statutes  of  13  imd  15  Richard  IL 
ch.  3,  and  2  Henry  IV.  ch.  11,  and  27  Eliza- 
beth, ch.  11,  were  not  introductive  of  new  laws, 
but  only  declarative  of  the  common  law,  and 
were  therefore  of  force  in  the  plantations;  and 
that  none  of  the  acts  of  trade  and  narigation 
gave  the  admiralty  judges  of  the  West  Indies 
increase  of  jurisdiction  bevond  that  exercised 
by  the  High  Court  of  Admiralty  at  home. 

Shall  it  be  presumed,  also,  that  the  members 
of  the  convention  were  altogether  disregardful 
of  what  had  been  the  early  legislation  of  sever- 
al of  the  States,  when  they  were  colonies,  upon 
admiralty  jurisdiction  and  the  rules  for  pro- 
ceeding in  such  courts? — of  the  larger  jurisdic- 
tion given  by  Virginia  by  her  Act  of  1660,  than 
was  at  that  time  allowed  to  the  admiralty  in 
England  ? — ^that  it  was  passed  in  the  year  that 
the  ordinance  of  the  republican  government  in 
England  expired  by  the  restoration?  That 
ordinance  rerived  much  of  the  ancient  juris- 
diction in  admiralty.  It  was  judicially  acted 
upon  in  England  for  twelve  years,  when  it 
expired  there,  the  enlightened  influences  con- 
nected with  trade  and  foreign  commerce,  "and 
*the  uncertainty  of  jurisdiction  in  the  [*456 
trial  of  maritime  causes,"  which  led  to  its 
enactment,  no  doubt  had  their  weight  in  induc- 
ing Virginia,  then  our  leading  colony  in  com- 
merce, U>  adopt  by  legislation  many  of  its  pro- 
risions.  That  ordinance  and  the  act  of  Virginia 
have,  in  our  view,  important  bearings  upon  the 
point  under  consideration.  They  were  well 
Known  to  those  who  represented  Virginia  in 
the  convention.  In  its  proceedings,  they  had 
an  active  and  intellectual  agency,  which  makes 
it  very  unlikely  that  they  were  unmindful  of 
the  admiralty  jurisdiction  in  Virginia.  In 
New  York,  also,  there  was  a  court  of  admiralty, 
the  proceedings  of  which  were  according  to  the 
course  of  the  civil  law.  Maryland,  too,  had 
her  admiralty,  differing  in  jurisdiction  from 
that  of  England. 

Further,  the  proceedings  of  our  Continental 
Congress  in  1774  afford  reasons  for  us  to  con- 
clude that  no  such  limitation  was  meant.  The 
admiralty  jurisdiction,  ancient  and  circum- 
scribed as  it  afterwards  was  in  England,  and  as 
it  was  exercised  in  the  colonies,  was  necessarily 
the  subject  of  examination,  when  the  Congress 
was  preparing  the  declaration  and  resolves  of 
the  14th  October,  1774;  in  which  it  is  said, 
'*that  the  several  acts,  of  4  George  HL  eh.  15, 
34;  5  Geo.  m.  ch.  25;  6  Geo.  HI.  ch.  52;  7  Geo. 
in.  ch.  41;  and  8  Geo.  m.  ch.  22,  which 
impose  dnties  for  the  purpose  of  raising  a  r^^A 
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der  these  separate  Jurisdictions  miglit  be  liable 
to  be  twice  punished  for  the  one  and  the  same 
crime,  and  that  this  would  be  in  violation  of 
the  fifth  article  of  the  amendments  to  the  Con- 
stitution, declaring  that  no  person  shall  be  sub- 
iect  for  the  same  offense  to  be  twice  put  in 
eopardy  of  life  or  limb.  Conceding  for  the 
present  that  Congress  should  undertake,  and 
could  rightfully  undertake,  to  punish  a  cheat 
perpetrated  between  citizens  of  a  State  because 
an  instrument  in  effecting  that  cheat  was  a 
counterfeited  coin  of  the  United  States,  the 
force  of  the  objection  sought  to  be  deduced 
from  the  position  assumed  is  not  perceived;  for 
the  position  is  itself  without  real  foundation. 
The  prohibition  alluded  to  as  contained  in  the 
amendments  to  the  Constitution,  as  well  as  oth- 
ers with  which  it  is  associated  in  those  articles, 
were  not  designed  as  limits  upon  the  State  gov- 
ernments in  reference  to  their  own  citizens. 
They  are  ezolusively  restrictions  upon  federal 
power,  intended  to  prevent  interference  with 
the  rights  of  the  States,  and  of  their  citizens. 
Such  has  been  the  interpretation  given  to  those 
amendments  by  this  court,  in  the  case  of  Bar- 
ron v.  The  Mayor  and  CLtj  Council  of  Balti- 
more, 7  Peters,  243;  and  such,  indeed,  is  the 
435*]  only  rational  and  intelligible  'interpre- 
tation which  those  amendments  can  bear,  smce 
it  is  neither  probable  nor  credible  that  the 
States  should  have  anxiously  insisted  to  ingraft 
upon  the  federal  Constitution  restrictions  upon 
their  own  authority — ^restrictions  which  some 
of  the  States  regarded  as  the  sine  qua  non  of  its 
adoption  by  them.  It  is  almost  certain,  that. 
in  tne  benignant  spirit  in  which  the  institutions 
both  of  the  State  and  federal  systems  are  ad 
ministered,  an  offender  who  should  have  suf 
fered  the  penalties  denounced  by  the  one  would 
not  be  subjected  a  second  time  to  punishment 
by  the  other  for  acts  essentially  the  same,  un- 
less, indeed,  this  might  occur  in  instances  of  pa 
cuHar  enormity,  or  where  the  public  safety  de 
manded  extraordinary  riffor.  But  were  a  con- 
trary course  of  policy  and  action  either  proba- 
ble or  usual,  this  would  by  no  means  justify 
the  conclusion,  that  offenses  falling  within  the 
competency  of  different  authorities  to  restrain 
or  punish  them  would  not  properly  l>e  sub- 
jected to  the  consequences  which  those  author- 
ities mieht  ordain  and  affix  to  their  perpetra- 
tion. The  jparticular  offense  described  in  the 
statute  of  Ohio,  and  charged  in  the  indictment 
against  the  plaintiff  in  error,  is  deemed  by  this 
court  to  be  clearly  witliin  the  rightful  power 
and  jurisdiction  of  the  State.  So  far,  then, 
neither  the  statute  In  ouestion,  nor  the  convic- 
tion and  sentence  founded  upon  it,  can  be  held 
as  violating  either  the  Constitution  or  any  law 
of  the  United  States  made  in  pursuance  there- 
of. 

The  judgment  of  the  Supreme  Court  of  the 
State  of  Ohio,  affirming  that  of  the  Court  of 
Common  Pleas,  is  therefore  in  all  things  af- 
firmed. 

Hr.  Justice  McLean: 

I  dissent  from  the  opinion  of  the  eourt,  and, 
as  this  is  a  constitutional  question,  I  will  state 
the  reasons  of  mv  dissent. 

The  defendant  in  the  State  court  was  indict- 
ee/ mnd  convicted  of  p&aaing  "a  certain  piece  of 
fs/se,  lmM€,  counterfeit  coin,  forged  and  coun- 


terfeited to  the  likeness  and  similitude  of  the 
good  and  legal  silver  coin,  currently  passing  in 
the  SUte  of  Ohio,  called  a  dollar.'^  ThU  is 
made  an  offense  by  the  law  of  Ohio,  and  pun- 
ished by  imprisonment  in  the  penitentiarv,  and 
being  kept  at  hard  labor,  not  more  than  fifteen, 
nor  less  than  three  years.  The  defendant  was 
sentenced  to  imprisonment  at  hard  labor  for 
three  years. 
The  Act  of  Congress  of  the  Sd  of  March, 

1825,  punishes  the  same  offense,  "by  a  fine  not 
exceeding  five  thousand  dollars,  and  by  im- 
prisonment and  confinement  to  hard  labor  not 
exceeding  ten  years." 

The  eighth  article  of  the  Constitution  gives 
power  to  Congress  '^  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin."  Also, 
''to  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the 
United  SUtes." 

Jurisdiction  it  taken  In  this  case,  on  the 
ground  that  the  law  under  which  the  defend- 
ant in  the  State  court  was  sentenced  is  repug- 
nant *to  the  Constitution  of  the  United  [*4S6 
States,  and  the  above  cited  act  of  Congress. 

Objection  is  made  to  the  sufficiencv  of  the 
descnption  of  the  counterfeit  coin  alleged  to 
have  been  passed.  But  I  think  the  indictment, 
although  not  technical  in  this  averment,  is  main- 
tainable. The  false  coin  is  alleged  to  be  of  the 
similitude  "of  the  good  and  legal  silver  coin, 
currently  passing  in  the  State  of  Ohio,  called 
a  dollar."  The  words  'legal,"  "currently  pass- 
ing," and  "dollar,"  are  significant,  and  must 
be  held  to  be  the  coin  made  legal  and  current 
by  act  of  Congress,  and  that  the  denomination 
)f  a  dollar,  so  connected,  is  a  coin  legal  and 
current. 

The  power  to  "coin  money,  regulate  the 
value  thereof  and  of  foreign  coin,"  vested  by 
the  Constitution  in  the  federal  government,  is 
»n  exclusive  power.  It  is  expressly  inhibited 
to  the  States.  And  the  power  to  punish  for 
counterfeiting  the  coin  is  also  expressly  vested 
in  Congress.  This  power  is  not  inhibited  to 
the  States  in  terms,  but  this  may  be  inferred  from 
the  nature  of  the  power.  Two  governments 
acting  independently  of  each  other  cannot  ex- 
ercise the  same  power  for  the  same  object.  It 
would  be  a  contradiction  in  terms  to  say,  for 
instance,  that  the  federal  government  may 
coin  money  and  regulate  its  value,  and  that 
the  same  thing  may  be  done  by  the  State  goT- 
emments.  Two  governments  might  act  on 
these  subjects,  if  uniformity  in  the  coin  and  its 
value  were  not  indispensable.  There  can  be 
no  independent  action  without  a  freedom  of 
the  will,  and  in  this  view  how  can  two  govern- 
ments do  the  same  thing,  not  a  similar  thine T 
The  coin  must  be  the  same  and  the  value  t£e 
same;  the  regulation  must  be  the  result  of  the 
same  discretion,  and  not  of  distinct  and  inde- 
pendent  judgments.  This  power,  therefore, 
cannot  be  exercised  by  two  governments. 

The  Act  of  Congress  of  the  3d  of  March, 

1826,  "more  effectually  to  provide  for  the 
punishment  of  certain  crimes  against  the  Unit- 
ed States,"  etc.,  provides  by  the  twenty-sixth 
section,  that  "nothing  in  that  act  shall  be  con- 
strued to  deprive  the  courts  of  the  individual 
States  of  jurisdiction,  under  the  laws  of  the 
several  States,  over  offenses  made  punishable 

*by  tYiat  sucV* 
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Offenses  are  made  punishable  in  that  act 
eonunitted  on  the  high  seas,  in  navy  yards,  and 
other  places  where  the  United  States  have  ex- 
elusive  jurisdiction,  and  also  for  counterfeiting 
Um  coin  of  the  United  States.  Now,  it  must 
be  admitted  that  Congress  cannot  cede  any  por- 
tion of  that  jurisdiction  which  the  Constitution 
has  vested  in  the  federal  government.  And  it 
is  equally  obvious,  that  a  State  caunot  punish 
offenses  committed  on  the  high  seas,  or  in  any 
place  beyond  its  limits.  The  above  section, 
therefore,  cannot  extend  to  offenses  without 
the  State,  nor  to  State  statutes  subsequently 
enacted.  It  is  a  settled  rule  of  construction, 
that  the  statutes  of  a  State  subsequently  enact- 
ed must  be  expressly  adopted  by  Congress. 
The  statute  under  which  the  defendant  below 
4S7*]  was  'indicted  was  passed  the  7th  of 
March,  1835,  so  that  no  force  could  be  given  to 
It  by  the  act  of  Congress  of  1826. 

That  Congress  have  power  to  provide  for  the 
punishment  of  this  offense  seems  to  admit  of 
no  doubt.  Coin  is  the  creation  of  the  federal 
ipovemment;  and  the  power  to  punish  the 
counterfeiting  of  this  coin  is  expressly  given  in 
the  Constitution.  And  these  powers  must  be  in- 
complete, and  in  a  great  degree  inoperative, 
unless  Congress  can  also  exercise  the  power  to 
punish  the  passing  of  counterfeit  com.  Such 
a  power  has  been  exercised  by  the  federal  gov- 
ernment for  many  years,  and  its  constitutionali- 
ty has  never  been  questioned. 

Counterfeiting  the  notes  of  the  Bank  of  the 
United  States  was  made  an  offense  by  Con- 
gress, and  punishments  were  inflicted  under 
that  law.  This  power  was  never  doubted  by 
anyone  who  believed  that  Congress  had  power 
to  establish  a  national  bank.  It  seemed  to  be 
the  necessary  result  of  the  power  to  establish 
the  bank.  For  the  principal  power  was  in  a 
great   degree   a   nullity,   unless   Congress   had 

r>wer  to  protect  that  which  they  had  created. 
speak  not  of  the  power  to  establish  the  bank, 
but   of  the  power  which   necessarily  resulted 
from  the  exercise  of  that  power.    And  if  this 
power  to  protect  the  notes  of  the  bank  was 
neceasary,  the  power  to  protect  the  coin  is  still 
clearer,  as  there  can  be  no  question  as  to  the 
constitutionality  of  the  act  of  Congress  to  es- 
tablish the  coin  and  pimish  the  act  of  counter- 
feiting it.   In  relation  to  the  bank,  the  princi- 
pal power  is  doubted  by  many,  but  in  relation 
to  the  coinage  there  can  be  no  doubt.    The 
protection  of  the  coin  was  at  least  as  necessary 
%8  the  protection  of  the  notes  of  the  bank.  But 
It  cannot  be  necessary  fiu*ther  to  illustrate  the 
power  of  Congress  to  punish  the  passing  of 
counterfeit  coin.    It  is  a  power  which  seems 
never  to  have  been  doubted. 

Under  the  power  '*to  establish  postoffices 
and  post  roads,"  Congress  have  provided  for 
punishinff  violations  of  the  mail,  regulated  the 
duties  of  the  agents  of  the  Postoffice  Depart- 
ment, required,  under  heavy  penalties,  ferry 
keepers  to  pass  over  the  mail  without  delay, 
etc.  These  and  numerous  other  regulations 
tre  necessary  to  carry  out  the  principal  power. 
And  so  in  relation  to  the  coin.  It  is  reasonable 
to  suppose  that  Confess,  having  power  to  coin 
money,  and  to  punish  for  counterfeiting  the 
eoin,  should  have  no  power  to  punish  for  pass- 
ing counterfeit  coin?  Is  this  coin  created  by 
thg  fedesnU  govemmeat,  and  thrown  upoo  the 


community  withoutpower  to  prevent  a  fraud- 
ulent use  of  itT  The  powers  of  the  general 
government  were  not  delegated  in  this  manner. 
Where  a  principal  power  is  clearly  delegated,  it 
includes  all  powers  necessary  to  give  effect  to 
the  principal  power.  This  is  not  controverted, 
it  is  believed,  by  anyone.  It  would  seem, 
therefore,  that  the  power  to  punish  for  passing 
counterfeit  coin  is  clearly  in  the  federal  gov- 
ernment. 

*Can  this  same  power  be  exercised  [*438 
by  a  State  T  I  think  it  cannot.  Formerly  Con- 
gress provided  that  the  State  courts  should 
have  jurisdiction  of  certain  offenses  under  their 
faws,  and  in  several  States  indictments  were 
prosecuted,  and  to  a  limited  extent  the  laws  of 
the  Union  were  enforced  by  the  States.  But 
some  States  very  properly  refused  to  exercise 
the  jurisdiction  in  such  cases,  and  it  was  too 
clear  for  argument  that  Congress  could  not  im- 
pose such  duties  on  State  courts.  And  this 
doctrine  is  now  universally  established.  Con- 
sequently no  State  court  will  undertake  to  en- 
force the  criminal  law  of  the  Union,  except  as 
regards  the  arrest  of  persons  charged  under 
such  law.  It  is  therefore  clear,  that  the  same 
power  cannot  be  exercised  by  a  State  court  as 
is  exercised  by  the  courts  of  the  United  States, 
in  giving  effect  to  their  criminal  laws. 

In  some  cases  the  acts  of  Congress  adopt  the 
laws  of  the  States  on  particular  subjects;  but 
even  these,  so  far  as  the  United  States  are  con- 
cerned, become  their  laws  by  adoption,  as  fully 
as  if  they  had  been  originated  oy  them,  and 
cannot  be  considered  in  any  different  light  than 
as  if  they  had  been  so  passed. 

If  a  State  punish  acts  which  are  made  penal 
by  an  act  of  Congress,  the  power  cannot  be 
derived  from  the  act  of  Congress,  but  from  the 
laws  of  the  State.  And  in  this  light  must  the 
act  of  Ohio  be  considered,  under  which  the 
defendant  below  was  punished. 

The  act  of  Ohio  does  not  prescribe  the  same 
pimishment  for  passing  counterfeit  coin  as  the 
act  of  Congress.  This  State  law  must  stand 
upon  the  power  of  the  State  to  punish  an  act 
over  which  the  law  of  Congress  extends  and 
punishes.  The  passage  of  counterfeit  coin  ia 
said  to  be  a  fraud  which  the  State  may  punish. 

With  the  same  propriety,  it  is  supposed  that 
a  State  may  punish  for  larceny  a  person  who 
steals  money  from  the  mail  or  a  postoffice. 
And  yet  a  jurisdiction  over  this  offense,  it  is 
believed,  has  not  been  exercised  by  a  State. 

The  postmaster  or  the  carrier,  as  the  case 
may  be,  has  a  temporary  possession  of  letters, 
but  the  money  abstracted  from  a  letter  in  the 
mail  or  in  the  postoffice  may  be  laid  in  the 
owner,  who,  in  contemplation  of  law,  retains 
the  right  of  property  until  the  money  shall  be 
receiveid  bv  the  person  to  whom  it  is  forwarded. 

Many,  if  not  all,  of  the  States  punish  for 
counterfeiting  the  coin  of  the  United  States, 
while  the  same  offense  is  punished  by  Act  of 
Congress.  And,  as  before  stated,  the  Consti- 
tution vests  this  power  expressly  in  Congress. 
Now,  in  these  two  cases,  viz.,  counterfeiting  the 
coin,  and  parsing  counterfeit  coin,  the  same 
act  is  punished  by  the  federal  and  State  gov- 
ernments. Each  government  has  defined  the 
crime  and  affixed  the  punishment,  without 
reference  to  the  action  of  any  othec  \\vx\adk.- 
tion.  And  tbe  qMeaUou  ii\iea  ^Ya^^vc^Vdi  va^ 


4S8 


SUPBEMB  COUBT  OF  TUK  UNITED  STATBS. 


184T 


cases,  where  the  federal  government  has  an 
undoubted  jurisdiction,  a  State  government 
can  punish  the  same  act.  The  point  is  not 
439*]  'whether  a  State  may  not  punish  an 
offense  under  an  act  of  Congress,  but  whether 
the  State  may  inflict,  by  virtue  of  its  own  sov- 
ereignty, punishment  for  the  same  act,  as  an 
offenae  against  the  State,  which  the  federal  gov- 
ernment may  constitutionally  punish. 

If  this  be  so,  it  is  a  great  defect  in  our  sys- 
tem. For  the  punishment  under  the  State  law 
would  be  no  bar  to  a  prosecution  under  the  law 
of  Ck>ngress.  And  to  punish  the  same  act  by 
the  two  governments  would  violate,  not  only 
the  common  principles  of  humanity,  but  would 
be  repugnant  to  the  nature  of  both  govern- 
ments. If  there  were  a  concurrent  power  in  both 
governments  to  punish  the  same  act,  a  conviction 
under  the  law  of  either  could  be  pleaded  in  bar 
to  a  prosecution  by  the  other.  But  it  is  not 
pretended  that  the  conviction  of  Malinda  Fox, 
under  the  State  law,  is  a  bar  to  a  prosecution 
under  the  law  of  Congress.  Each  government, 
in  prescribing  the  punishment,  was  governed 
by  the  nature  of  the  offense,  and  must  be  sup- 
posed to  have  acted  in  reference  to  its  own  sov- 
ereignty. 

There  is  no  principle  better  established  by 
the  common  law,  none  more  fully  recognized 
n  the  federal  and  State  constitutions,  than  that 
an  individual  shall  not  be  put  in  jeopardy  twice 
for  the  same  offense.  This,  it  is  true,  applies 
to  the  respective  governments;  but  its  spirit 
applies  with  equal  force  against  a  double  pun- 
ishment, for  the  same  act,  by  a  State  and  the 
federal  government. 

Mr.  Hamilton,  in  the  thirty-second  number 
of  The  Federalist,  says  there  is  an  exclusive 
delegation  of  power  by  the  States  to  the  federal 
government  in  three  cases:  1.  Where  in  ex- 
press terms  an  exclusive  authority  is  granted; 
2.  Where  the  power  granted  is  inhibited  to  the 
States;  and  3.  Where  the  exercise  of  an  au- 
thority granted  to  the  Union  by  a  State  would 
be  "contradictory  and  repugnant." 

The  power  in  Congress  to  punii«h  for  coun- 
terfeiting the  coin,  and  also  for  passing  it,  is 
exercised  under  the  third  head.  That  a  State 
should  punish  for  doing  that  which  an  act  of 
Congress  punishes,  is  contradictory  and  repug- 
nant. This  is  clearly  the  case,  whether  wo 
regard  the  nature  of  the  power  or  the  infliction 
of  the  punishment.  As  well  might  a  State 
punish  for  treason  against  the  United  States,  as 
for  the  offense  of  passing  counterfeit  coin.  No 
government  could  exist  without  the  power  to 
punish  rebellion  against  its  sovereignty.  Nor 
can  a  government  protect  the  coin  which  it 
creates,  unless  it  has  power  to  punish  for  coun- 
terfeiting or  passing  it.  If  it  has  not  power  to 
protect  the  constitutional  currency  which  it 
establishes,  it  is  the  only  exception  in  the  exer- 
cise of  federal  powers. 

There  can  be  no  greater  mistake  than  to  sup- 
pose that  the  federal  government,  in  carrying 
out  any  of  its  supreme  functions,  is  made  de- 
pendent on  the  State  governments.  The  fed- 
eral is  a  limited  government,  exercising  enu- 
merated powers;  out  the  powers  given  are 
440*1  'supreme  and  independent.  If  this 
were  not  the  case,  it  could  not  be  called  a  gen- 
eml  government.    Nothing  can  be  more  repug- 


nant or  contradictory  than  two  punishments  foi 
the  same  act.  It  would  be  a  mockery  of  justice 
and  a  reproach  to  civilization.  It  would  bring 
our  system  of  government  into  merited  con- 
tempt. The  sixth  article  of  the  Constitution 
preserves  the  government  from  so  great  a  re- 
proach. It  declares,  that  "this  Constitution, 
and  the  laws  of  the  United  States  made  in  pur- 
suance thereof,  etc.,  shall  be  the  supreme  law 
of  the  land ;  and  the  judges  in  every  State  shall 
be  bound  thereby,  anything  in  the  constitution 
or  laws  of  any  State  to  the  contrary  notwith- 
standing." That  the  act  of  Congress  which 
punishes  the  passing  of  counterfeit  coin  is  con- 
stitutional, would  seem  to  admit  of  no  doubt. 
And  if  that  act  be  constitutional,  it  is  the  su- 
preme law  of  the  land;  and  any  State  law 
which  is  repugnant  to  it  is  void.  As  there 
cannot,  in  the  nature  of  things,  be  two  punish- 
ments for  the  same  act,  it  follows  that  the 
power  to  punish  being  in  the  general  govern- 
ment, it  does  not  exist  in  the  States.  Such  a 
power  in  a  State  is  repugnant  in  its  existence 
and  in  its  exercise  to  the  federal  power.  They 
cannot  both  stand. 

I  stand  alone  in  this  view,  but  I  have  the 
satisfaction  to  know  that  the  lamented  Jus- 
tice Story,  when  this  case  was  discussed  by 
the  judges  the  last  term  that  he  attended  the 
Supreme  Court,  and,  if  I  mistake  not,  one  of 
the  last  cases  which  was  discussed  by  him  in 
consultation,  coincided  with  the  views  here 
presented.  But  at  that  time,  on  account  of  the 
diversity  of  opinion  among  the  judges  present, 
and  the  absence  of  others,  a  majority  of  them 
being  required  by  a  rule  of  the  court,  in  con- 
stitutional questions,  to  make  a  decision,  a  re- 
argument  of  the  cause  was  ordered.  I  think 
the  judgment  of  the  State  court  should  be  re- 
versed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Ohio,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  of  the 
State  of  Ohio,  afl^rming  that  of  the  Court  of 
Common  Pleas,  in  this  cause  be,  and  the  same 
is  hereby  in  all  things  aflirmed,  with  costs. 


♦NATHANIEL  S.  WARING  and  Peter  [•441 
Dalman,  owners  of  the  steamboat  De  Soto, 
her  tackle,  apparel,  and  furniture.  Appellants, 

V. 

THOMAS  CLARKE,  late  master  of  the  steam- 
boat Luda,  and  agent  of  P.  T.  Marionouz 
and  T.  J.  Abel,  owners  of  said  steamboat 
Luda,  her  tackle,  apparel,  furniture,  and  ma- 
chinery, Appellees. 

U.  S.  admiralty  and  maritime  courts  have  ju- 
risdiction over  case  of  collision  in  tide  water 
on  Mississippi  River  though  infra  corpus 
comitatus — act  to  provide  for  better  security 
of  passengers. 

The    f^rant    in    the    Constitution,    extending  tbt 
iud\c\a\  po^ei  **to  aU  cuMa  at  admiralty  and^ma^ 
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The  meanliiic  of  tbe  clause  In  tbe  ninth  secllar 
of  tbe  Judlclarr  Act  of  ITSD,  eavlDK  to  auliorB.  Ic 

law  li  competeDt  to  give  It.  Fa.  tbat  Id  caaea  ol 
concurreDt  Jurisdiction  In  Bdmlrullj  and  at  com 
moa  law  tbe  Jurladlclloa  in  Clie  latter  Is  not  takec 
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of    the    EJDlled    Stales    between 

•atnc  State  or  dllFtrcDt  Stntea. 

By  the  law  of  Ttb  Julf,  lfi.18. 


or  dlaobrdlr'nce  of  tbe  law  sball  be  proted  to  txii': 
wbeD  Injury  shall  occur  to  peraous  or  proper ly,  li 

tbe  burden  of  proof  to  abow  tbat  tbe  Injur/  dou. 


It  was  m  suit  in  admiratty,  brought  originnlly 
in  the  DistriH  Court  tor  the  Ea^tirii  District  of 
Louisinna.  b;  Tliomas  CInrkc,  as  late  mnster 
of  Ihe  Eteamlmnt  Luda,  and  as  agent  for  her 
owners,  apainst  Ihe  steamboat  De  Solo  and  her 
owners,  Waring  and  Dalman,  to  obtain  com- 
pena«tion  for  the  •icslriiction  of  the  Liiila  bj 
means  of  a  collision  betwren  said  boats. 

A  libel,  answer,  and  aiipplenipnlal  libel  and 
tupplpoiental  answer  were  filed,  which  were  as 
followa: 

To  the  Honorable  Theodore  H.  McCnlcb,  .ludgi- 

of  the  United   States   District  Court   in  and 

for  the  Ktistern  District  of  Louisinna. 

The  libel   and  complaint  of  Thomas  Clark.-. 

late  Riaster  of   the   steamhoat   Luda.  of   Xcn- 

Orleans  (and  agent  of  P.  T.  Marlonoux,  of  tLf 

,        parish  of  Iberville,  in  T^ouisiana),  and  of  T.  J 

I       Abel,  of  the  city  of  New  Orleans,  owners  of  the 

I       nid  steamboat  Lu'lu,  her  tackle,  apparel,  furni 

I       til')  tiire,  *and  machinery,  and  who  authorize 

I       Hbeltnt  to  institute  this  suit  against  the  slcnin 

boat  De  Soto,  her  tackle,  apparel,  and  furni 

;       ton,  whereof   S.   S.  Selleck   now   ia.  or   lately 

I       au.  master,  now  in  the  River  Mi^siasipni,  in 

I       tbs  port  of  New  Orleans,  where  the  tide  cbl>-i 

;       asd  flows,  and  within  tbe  admiralty   jurisdic 

i       tion  of  this   court,   and   against   Nathaniel   S. 

WiiiDg,  Peter  Dalman,  and  Parker,  all   resid 

SOTi.— Aa  to  lurladlctioB  of  federal  courts  e* 
afffcied  by  locality — ebb  and  flow  of  tide— bltrli 
BUL  s^e  notes  to  1  L.  ed.  O,  8.  404  :  8  L,  ed, 
D.  B.  35S :  S  L.  ed.   O.  B.  37. 
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I  ing  irithin  the  jurisdiction  of  this  honorable 
I  court,  owners  of  said  steamboat  De  Soto, 
'-  ond  also  against  all  persons  lawfully  interven- 
i  ing  for  their  interest  in  said  steamboat  De  Soto, 
in  a  cause  of  collision,  civil  and  maritime;  and 
thereupon  the  said  Thomas  Clarke,  master  and 
agent  as  aforesaid,  allege*  and  articulately  pro- 
I  pountls  as  follows: 

First.  That  the  steamboat  Luda,  whereof 
'  libelant  was  then  master,  was,  on  the  Rrst  day 
of  November  last  past,  at  the  port  of  New 
Orleans,  and  destined  on  a  voyage  or  trip  from 
thence  to  Bayou  Sarah,  on  the  River  Missis- 
sippi, about  one  hunitred  and  sixty-five  miles 
from  the  city  of  New  Orleans,  with  lading  of 
^joods,  wares,  and  merehaiidise,  to  the  amount 

jf in  value,  or  thereabouts,  and 

several  passengers,  and  was  at  that  time  a 
Light,  staunch,  and  well  built  vessel,  of  the 
liiirdeD  of  two  hundred  and  forty-five  [tons]; 
.ind  was  then  completely  rigged,  and  suffi- 
.'icntly  provided  with  tackle,  apparel,  furni- 
ture, and  machinery  i  and  then  had  on  board, 
and  in  her  service,  twenty-two  mariners  and 
Urenian,  which  was  a  full  complement  of  hands 
to  navigate  and  run  said  steamboat  Luda  on 
the  voyage  above  mentioned,  and  all  the  neces- 
sary olheers  to  command  aaid  boat- 
Second.  That  on  said  first  day  of  November, 
3-13,  the  said  steamer  Luda,  provided  and 
iiaiiited  as  aforesaid,  departed  from  the  said 
ji'jrt  of  New  Orleans,  being  propelled  by  steam, 
>n  her  aforesaid  voyai^e  to  Bayou  Sarah;  and, 
it  the  prosecution  of  her  voysgc  on  the  suid 
.Eiver  Mississippi,  arrived  at  what  is  called  the 
iluyou  Goula  bar,  in  said  river,  about  ninety- 
!ve  miles  from  the  said  port  of  New  Orleans, 
in  or  about  the  hour  of  two  o'clock  A.  M..  of 
ihe  morning  of  the  second  day  of  November, 
1843,  and  was  running  as  near  to,  or  closely 
hugging"  said  bar,  being  on  her  starbaard, 
<3  she  could  safely;  whilst  the  said  steamer 
vus  running  in  that  position,  pursuing  the 
isnal  track  which  steamboats  ascending  the 
.jiid  river  lake  under  the  circumstanees,  and 
^oiug  at  her  u.iual  speed  of  about  ten  miles  per 
hour,  at  the  time  aforesaid,  within  the  c-bb  and 
.low  of  the  tide,  and  within  the  admiralty  and 
naritinic  jurisdiction  of  thia  honorable  court, 
liarrett  Jourdan,  the  pilot  of  said  steaiueT 
Luda,  who  was  then  at  the  wheel,  and  eon- 
. rolled  nnd  directed  said  boat  on  said  voy:ige, 
ind  Levi  Itabcock,  also  Ihe  pilot  of  said  boat, 
jind  who  was  then  on  the  hurricane  deck  of 
*aid  boat,  observed  the  said  atcamboat  De  Soto, 
tvhereuf  the  said  S.  S.  Sellcek  wua  then  master 
uf  the  burden  of  two  hundred  and  fifty  tons) 
'<r  thereabouts,  descending  said  river,  being 
propelled  by  •ateam,  and  controlled  and  ['443 
11  reeled  at  the  time  by  one  James  Wingard, 
pilot  of  said  boat,  who  then  had  the  wheel, 
-^leering  said  boat  in  a  direction  parallel  with, 
:ind  at  a  distance  from,  the  course  then  pur- 
-•ucd  by  the  Luda,  siifticient  to  have  passed  the 
said  Luda  without  touching;  and  at  a  distance 
uf  about  nine  hundred  feet  or  more,  and  in 
that  position,  the  said  boats  continued  to  run, 
Ihe  Luda  ascending,  the  De  Soto  descending, 
the  said  river  aa  aforesaid,  until  their  bows 
>vere  nearly  opposite  to  each  other,  when,  not- 
ivithetanding  there  was  sufficient  room  for  said 
hoots  to  have  passed  each  other  without  colli 
fion,  aad  notwilliBtandmit  Ub«  iu&  \;ii&il  -ko.^ 
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then  in  her  proper  position,  running  as  near 
aaid  bar  as  sne  could  safely,  said  James  Wiu- 
gaid,  the  said  pilot  of  the  De  Soto,  suddenly 
turned  the  wheel,  and  threw  the  De  Soto  out 
of  her  proper  position,  and  changed  her  course 
nearly  at  right  an^Ie  to  the  one  she  [had] 
been  running,  in  a  direction  towards  the  Luda ; 
and  notwithstanding  the  pilot  of  the  said  Luda 
rang  her  bell,  and  threw  her  fire-doors  open  to 
apprise  the  De  Soto  of  the  situation  of  the 
Luda,  the  said  pilot  of  the  De  Soto,  either  in- 
tentionally and  willfully,  or  most  grossly, 
negligently,  and  culpably,  ran  the  bow  of  the 
De  Soto,  with  great  force  and  violence,  foul  of 
and  against  the  Luda,  about  or  near  midship 
on  the  larboard  side,  and  thereby  so  broke  and 
damaged  the  hull  and  machinery  of  the  Luda, 
that  the  said  Luda  in  a  few  minutes  filled  with 
water  and  sunk  to  the  bottom  of  said  river,  in 
ten  or  twelve  feet  water,  where  she  now  lies  a 
total  wreck,  worthless,  and  an  entire  loss;  and 
■o  sudden  did  she  fill  with  water  and  sink,  that 
two  of  the  crew,  a  white  man  and  negro,  were 
drowned,  or  are  missing  and  cannot  be  found; 
the  balance  of  the  crew,  officers,  and  passengers 
barely  escaped  with  their  lives,  and  were  not 
able  to  save  anything  of  the  freight  on  board, 
or  any  part  of  said  boat,  her  tackle,  apparel, 
and  furniture,  etc.,  or  even  their  clothes,  the 
whole  being  lost  by  reason  of  the  said  boat  De 
Soto  havinff  run  foul  of  and  against  the  said 
Luda  as  aforesaid,  and  sinking  said  Luda  as 
aforesaid. 

Third.  That  at  the  time  the  collision  and 
damage  mentioned  in  the  next  preceding  article 
happened,  it  was  impossible  for  the  steamer 
Luda  to  get  out  of  the  way  of  the  said  steamer 
De  Soto,  oy  reason  that  the  former  was  in  her 
proper  position,  running  as  near  to,  or  closely 
''hugging"  said  bar,  as  she  could  prudently 
and  safely;  that  there  was  room  enough  for 
the  said  steamboat  De  Soto  to  steer  clear  of, 
and  pass  by,  the  said  Luda,  without  doing  anv 
damage  whatever,  or  coming  in  collision  with 
the  Luda;  and  that  if  the  said  James  Wingard, 
the  pilot  of  the  said  De  Soto,  had  not  changed  the 
direction  of  the  said  De  Soto,  but  kept  her  in 
her  proper  position  as  aforesaid,  and  had  not 
refused,  or  at  least  carelessly  and  culpably 
neglected,  to  endeavor  to  keep  clear  of  said 
Luda,  which  it  was  his  as  well  as  the  officers' 
duty  to  do,  of  said  De  Soto,  and  which  they 
might  with  ease  and  safety  have  done,  the 
444*]  ^aforesaid  collision,  damage,  and  loss 
of  life  and  property  would  not  have  happened; 
and  libelant  expressly  alleges  that  the  same  did 
happen  by  reason  of  the  culpable  negligence, 
incompetency,  or  willful  intention  of  the  said 
pilot  and  officers  of  the  said  De  Soto. 

Fourth.  That  the  said  steamboat  Luda,  be- 
fore and  at  the  time  of  bein^  run  foul  of, 
damaged,  and  sunk  by  the  said  steamer  De 
Soto,  as  hereinbefore  mentioned,  was  a  tight, 
■trong,  and  staunch  boat,  and  was,  together 
with  her  tackle,  apparel,  and  furniture,  and 
machinery,  worth  the  sum  of  fifteen  thousand 
dollars;  and  that  the  books,  papers,  etc.,  be- 
longing to  said  boat,  and  the  property  belong- 
ing to  the  officers  and  crew  of  said  boat  (ex- 
elusive  of  ffoods,  wares,  and  merchandises  on 
ba/trd  of  said  boat),  belonging  to  various  per- 
sons  unknown  to  libelant,  as  well  the  value 
thereof,  were  ressoDsbly  worth  the  sum  of  one 
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thousand  dollars;  all  of  which  was  lost  as 
aforesaid,  and  that  by  reason  of  the  said  steam- 
boat Luda  having  been  run  foul  of  and  sunk  by 
the  said  steamer  De  Soto,  as  hereinbefore  men- 
tioned. Libelant,  as  master  and  agent  of  the 
owners  of  said  Luda,  has  sustained  damages  to 
the  amount  of  sixteen  thousand  dollars,  which 
sum  greatly  exceeds  the  value  of  the  said 
steamer  De  Soto;  and  for  the  payment  of  which 
sum  the  said  steamer  De  Soto  and  her  owners, 
the  said  Nathaniel  S.  Waring,  Peter  Dalman, 
and  Parker,  are  liable  in  solido,  and  should  be 
compelled  to  pay. 

Fifth.  That  all  and  singular  the  premises  are 
true  and  within  the  admiralty  and  maritime 
jurisdiction  of  this  court;  in  verification  where- 
of, if  denied,  the  libelant  craves  leave  to  refer 
to  the  depositions  and  proofs  to  be  by  him  ex- 
hibited in  this  cause;  and  libelant  further 
alleges,  that  he  has  reason  to  fear  that  the  said 
steamer  De  Soto  will  depart  in  less  than  ten 
days  beyond  the  jurisdiction  of  this  honorable 
court. 

Wherefore  libelant  prays,  that  process  in  due 
form  of  law,  according  to  the  course  of  courts 
of  admiralty  and  of  this  honorable  court  in 
causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  steamboat  De  Soto, 
her  tackle,  apparel,  machinery,  and  furniture; 
and  the  said  Nathaniel  S.  Waring,  Peter 
Dalman,  and  Parker,  who  is  the  clerk  of  said 
boat,  may  be  cited,  as  well  as  all  other  persons 
having  or  pretending  to  have  any  right,  title, 
or  interest  therein,  to  appear  and  answer  all 
and  singular  the  matters  so  articulately  pro- 
pounded herein.  That  after  monition,  and 
other  due  proceedings  according  to  the  laws 
and  usages  of  admiralty,  that  this  honorable 
court  may  pronoimce  for  the  damages  afore- 
said, and  condemn  the  snid  Nathaniel  S.  War- 
ing, Peter  Dalman,  and  Parker,  and  all  other 
persons  intervening  for  their  interest  in  said 
boat,  to  pay  in  solido  the  sum  of  sixteen  thou- 
sand dollars  to  libelant;  and  also  to  decree 
and  condemn  the  said  steamer  De  Soto,  her 
tackle,  apparel,  and  furniture,  to  be  sold  to 
satisfy  by  privilege  and  preference  the  claim  of 
your  libelant,  with  his  costs  in  this  behalf  ex- 
pended, and  'for  such  other  and  further  ['44 5 
decree  be  rendered  in  the  premises  as  to  right 
and  justice  may  appertain;  and  your  libelant 
will  ever  pray,  etc. 

W.  8.  Vason,  Proctor. 

Thomas  Clarke,  being  duly  sworn,  deposeth, 
that  the  material  allegations  of  the  above  libel 
are  true. 

(Signed)  Thomas  Clarke. 

Upon  this  libel,  the  judge  ordered  admiralty 
process  in  rem  to  issue  against  the  steamboat 
De  Soto,  and  also  process  in  personam  against 
the  owners,  citing  them  to  appear  and  answer 
the  libel.    The  answer  was  as  follows: 

To  the  Honorable  Theo.  H.  McCaleb,  Judge 
of  the  District  Court  of  the  United  States, 
within  and  for  the  Eastern  District  of  Loui- 
siana. 

And  now  Peter  Dalman,  of  the  city  of  La- 
Fayette,  in  the  district  aforesaid,  and  Nathaniel 
S.  Waring,  intervening  for  their  interest  in  the 
said  steamboat  De  Soto,  and  for  answer  to  the 
libel  and  complaint  of  Thomas  Clark,  as  lat( 
^  master  of  t\i«  at^amXycMX  ViXsAsb^  %sA.  ^%,«nX.  ^\  ^ 
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F.  Marionoux  and  T.  J.  Abel,  late  owners  of 
the  ateamboat  Luda,  against  the  steamboat  De 
Soto,  her  tackle,  apparel,  etc.,  and  against 
Peter  Dalman,  and  Nathaniel  S.  Waring,  and 
Parker,  as  owners  of  the  said  steamboat  De  Soto, 
and  also  against  all  persons  intervening  for 
their  interest  in  said  steamboat  De  Soto,  allege 
and  articulately  propound  as  follows: 

First.  That  the  respondents  are  the  true 
and  lawful  owners  of  the  said  steamboat  Dc 
Soto. 

Second.  That  it  doth  appear  from  the  alle- 
gations of  the  said  libel,  and  these  respondents 
expresaly  propounded  and  allege  the  fact  to  be 
so,  that  the  trespass,  tort,  or  collision  set  forth 
and  alleged  in  the  said  libel,  if  any  such  did 
take  place  in  the  manner  and  form  set  forth  in 
said  libel,  which  these  respondents  most  respect- 
fully deny,  was  on  the  River  Mississippi,  off 
and  near  the  mouth  of  the  Bayou  Goula, 
about  ninety -Ave  miles  above  the  city  of  New 
Orleans,  within  the  State  of  Louisiana,  within 
the  body  of  a  county  or  parish  of  said  State,  to 
wit,  the  parish  of  Iberville  or  County  of  Iber- 
ville, in  said  State. 

Third.  The  tide  does  not  ebb  and  flow  at 
the  place  where  the  said  collision,  tort,  or  tres- 
pass is  alleged  to  have  taken  place. 

Fourth.  That  it  is  not  alleged  in  said  libel, 
and  these  respondents  aver  and  propound  that 
the  said  collision  did  not  take  place  on  the  high 
teas,  or  in  sailing  or  navigating  to  or  from  the 


Fifth.  That  neither  the  said  steamboat  Luda, 
nor  the  said  steamboat  De  Soto,  were,  at  the 
time  the  said  collision  took  place,  or  the  tort 
or  trespass  aforesaid  is  alleged  to  have  been 
committed,  employed  in  sailing  or  navigating 
on  anv  maritime  voyage,  but  were  wholly  em- 
ployed, and  then  were  actually  pursuing  a  voy- 
44  6*]  age  confmed  *to  the  River  Mississippi, 
to  wit,  the  said  steamboat  Luda  on  a  voyage 
from  the  city  of  New  Orleans  to  Bayou  Sarah, 
about  one  hundred  and  sixty  miles  above  the  said 
aty,  and  the  said  steaml>oat  De  Soto  on  a  voy- 
age or  trip  from  Bayou  Sarah  aforesaid  to  the 
city  of  New  Orleans,  where  her  said  voyage  or 
trip  was  to  end. 

Sixth.   That   neither  the  said  steamboat  Luda, 
nor  the  said  steamboat  De  Soto,  were  built, 
designed,  or  fitted,  or  ever  intended  to  be  em- 
ployed or  used  in  any  manner  for  a  maritime 
or  sea  voyage,  nor  have  they,  or  either  of  them, 
erer  been  used,  employed,  or  engaged  in  any 
luch  maritime  or  sea  voyage,  but  were  wholly 
built,  designed,  or  intended  for  the  navigation 
of  the  said  River  Mississippi,  or  other  rivers  or 
streams  entering  therein,  and  the  transporta- 
tion of  goods  and  passengers  from  the  said  city 
of  New  Orleans  up  the  said  river  or  streams  to 
the  interior  of  the  country,  and  the  transporta- 
tion of  passengers,  goods,   cotton,   and   other 
produce  of  the  country  from  the  landings,  and 
places,  and  plantations  of  the  inhabitants  on 
the  bank  or  banks  of  said  rivers  and  streams  to 
the  said  dty  of  New  Orleans,  without  proceed- 
ing any  further  down  the  said  River  Missis- 
sippi, nearer  to  its  mouth  or  to  the  sea,  and 
were  both  so  employed  at  the  time  the  said 
collision,  trespass,  or   tort  is  alleged  to  have 
been  committed. 

Seventh.  That  this  honorable  court,  by  rra- 
Mn  of  bU  tbc  mmtien  and  tbina  bo  above  Dr^^ 
19  L.  ed. 


pounded  and  articulated,  has  not  Jurisdiction, 
and  ought  not  to  nroceed  to  enforce  the  claim 
alleged  in  the  libel  aforesaid  against  the  said  ' 
steamboat  De  Soto,  or  affainst  them,  these  re- 
spondents, intervening  for  their  interest,  or 
against  these  respondents  in  their  proper  per- 
sons, as  prayed  for  in  and  by  said  libel. 

Eighth.  That  all  and  singular  the  premises 
are  true;  in  verification  whereof,  if  desired, 
these  respondents  crave  leave  to  refer  to  the  dep- 
ositions and  other  proof  to  be  by  them  exhib- 
ited in  this  cause.  And  the  said  respondents, 
in  case  their  said  plea  to  the  jurisdiction  of  the 
court,  so  as  above  propounded,  articulated,  and 
pleaded,  should  be  overruled,  then  they,  for 
further  defensive  answer,  articulately  propound 
and   say — 

1st.  That  they  admit  that  the  said  two  steam- 
boats did  come  into  collision  at  the  time  stated 
in  the  said  libel,  but  they  do  expressly  deny 
that  the  said  collision  was  caused  or  did  happen 
by  any  fault,  negligence,  or  intention  of  these 
respondents,  or  the  master,  ofiicers,  or  crew  of 
the  said  steamboat  De  Soto,  or  any  other  per- 
son or  persons  for  whom  these  respondents,  or 
the  said  steamboat  De  Soto,  can  in  any  man- 
ner be  liable  or  responsible. 

2d.  That  the  said  collision  was  caused  by 
the  fault  or  negligence,  or  want  of  skill,  in  the 
person  or  persons  having  charge  or  command 
of  the  said  steamboat  Luda,  or  the  pilots,  of- 
ficers, or  crew  of  said  steamboat,  or  that  the 
same  was  by  accident,  for  which  these  repond- 
cuts  are  not  liable. 

*3d.  That  the  said  sinking  of  the  [*447 
said  steamboat  Luda,  and  her  loss  allo^d  in 
said  libel,  was  not  caused  by  any  damage  she 
received  in  the  collision  aforesaid,  but  by  the 
negligence,  want  of  skill,  and  fault  of  the  per- 
son or  persons  in  charge  of  the  said  steamboat 
Luda. 

4th.  That  at  the  time  the  said  collision  did 
take  place  the  said  steamboat  Luda  was  not 
seaworthy,  and  was  not  properly  provided 
with  a  commander  and  other  usual  and  neces- 
sary officers  of  competent  skill  to  manage  and 
conduct  the  said  steamboat,  by  reason  of  which 
the  collision  aforesaid  did  take  place,  and  the 
said  boat  did  afterwards  sink. 

5th.  That  the  said  steamboat  De  Soto  did 
sufifer  a  great  damage  by  the  said  collision,  to 
the  amount  of  five  hundred  dollars,  and  these 
respondents  have  and  will  suffer  great  damage 
by  the  seizure  and  detention  of  said  steamboat 
De  Soto  under  the  process  issued  in  this  case, 
and  to  the  amount  of  five  thousand  dollars. 

Wherefore,  and  by  reason  of  all  the  matters 
and  things  herein  propounded  and  pleaded, 
these  respondents  pray  that  this  honorable 
court  will  pronounce  against  the  said  libel,  that 
the  same  may  be  dismissed,  and  the  said  steam- 
boat De  Soto  restored  to  your  respondents,  with 
all  costs  in  this  behalf  expended. 

That  your  honor  may  pronounce  for  the 
damages  claimed  by  these  respondents,  as  be- 
fore stated,  and  condemn  the  libelants  to  pay 
the  same,  in  soli  do,  to  these  respondents,  and 
that  your  respondents  may  have  all  such  other 
and  further  order,  decree,  and  relief  in  the 
premises  as  to  law  and  justice  may  appertain, 
and  the  nature  of  their  case  may  require. 

(Signed)  P^l^t  \^Tsv^Tv^ 
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The  supplemental  bill  was  as  follows: 
To  the  Honorable  Theo.  H.  McCaleb,  Judge  of 
*    the  United  States  District  Court  in  and  for 

the  Eastern  District  of  Louisiana. 

The  amended  and  supplemental  libel  of 
Thomas  Clarke,  late  roaster  of  the  steamboat 
Luda,  and  agent  of  the  owners  thereof,  etc., 
against  the  steamboat  De  Soto,  her  tackle,  ap- 
parel, and  furniture,  and  against  Nathaniel  S. 
Waring,  Peter  Dalman,  and  Parker,  owners 
thereof,  etc.,  etc.,  and  against  all  persons  inter- 
vening for  their  interest  in  the  steamer  De 
Soto,  etc,  in  the  cause  of  collision,  civil  and 
maritime,  etc.,  filed  herein  by  leave  of  this 
honorable  court,  first  granted  and  obtained,  to 
amend  his  original  libel  herein  filed  and  pend- 
ing in  said  court. 

And  thereupon  the  said  Thomas  Clarke,  as 
master  and  agent  aforesaid,  doth  allege  and 
articulately  propound,  as  amendatorv  and  sup- 
plemental to  the  allegations  articulately  pro- 
pounded in  his  said  original  libel,  as  follows: 
448*]  *First.  That  at  the  time  of  the  collision 
between  the  said  steamboats,  the  said  De  Soto 
and  the  said  Luda,  set  forth  and  described  in 
the  second  article  of  his  original  libel,  to  wit, 
on  the  first  day  of  November,  1843,  and  for  a 
considerable  time  previous  thereto,  both  of  said 
boats  were  employed  as  regular  packets,  run- 
ning between  the  port  of  New  Orleans  and 
the  town  of  Bayou  Sarah,  situate  on  the  bank 
of  the  Mississippi  River,  about  one  hundred 
and  sixty  miles  from  the  city  of  New  Orleans, 
carrying  freight  and  passengers  for  hire  be- 
tween said  places;  and  the  said  steamboat  De 
Soto  was,  at  the  time  the  said  collision  took 
place,  returning  from  the  said  town  of  Bayou 
Sarah,  on  a  voyage  or  trip  to  the  city  of  New 
Orleans,  and  the  steamboat  Luda  was,  at  the 
said  time,  going  on  a  voyage  or  trip  from  the 
city  of  New  Orleans  to  the  said  town  of  Bayou 
Sarah ;  and  libelant  expressly  alleges,  that  both 
of  said  boats  were  contracted  for,  intended  and 
adapted  to,  and  were  actually  engaged  in, 
navigating  tide  waters  at  the  time  of  said  col- 
lision, running  and  making  trips  between  the 
city  of  New  Orleans  and  the  said  town  of  Bayou 
Sarah,  in  the  River  Mississippi,  between  which 
places  the  tide  ebbs  and  fiows  the  entire  dis- 
umcc;  and  that  the  place  where  the  said  col- 
lision happened,  to  wit,  the  Bayou  Goula  bar, 
in  the  River  Mississippi,  and  also  the  said  town 
of  Bayou  Sarah,  and  the  entire  distance  be- 
tween the  said  town  and  the  city  of  New  Or- 
leans, are  within  the  admiralty  and  maritime 
jurisdiction  of  this  honorable  court. 

Second.  That  on  the  night  the  collision  took 
place  between  the  said  ^Dats,  to  wit,  on  the 
night  of  the  first  day  of  November,  1843,  there 
were  not  two  lights  hoisted  out  on  the  hurri- 
cane deck  of  the  said  boat  De  Soto,  one  for- 
ward, the  other  at  the  stem,  of  said  boat;  nor 
did  the  master  and  pilot  of  the  said  boat  De 
Soto,  or  either  of  them,  when  the  said  boat, 
then  descending  the  said  River  Mississippi,  was 
within  one  mile  of  the  boat  Luda,  then  ascend- 
ing said  river,  shut  off  the  steam  of  the  said 
boat  De  Soto,  nor  permit  the  said  boat  to  float 
down  upon  the  current  of  said  river  until  the 
aaid  boat  Luda  passed  the  said  boat  De  Soto,  as 
the  )awB  of  this  State  require  boats  descending 
sa/d  river  to  do,  when  meeting  boats  ascending 
^d  river;  snd  libelant  expressly  alleges,  that 


said  master  and  pilot  of  the  De  Soto  did  neg- 
lect or  refuse  to  comply  with  the  requirements 
of  said  law  of  this  State,  as  well  with  ths 
usap^e  and  customs  observd  by  all  boats  navi- 
gating said  river,  and  that,  had  the  said  master 
and  pilot  not  neglected  or  refused  to  comply 
with  the  requirements  of  said  law,  but  con- 
formed thereto,  and  observed  the  said  usage 
and  customs  established  by  boats  navieating 
said  river,  by  shutting  off  the  steam  of  the  De 
Soto  as  soon  as  they  discovered  the  Luda,  or 
had  approached  within  one  mile  of  her,  and 
permitted  the  De  Soto  to  float  upon  the  current 
of  said  river  until  the  Luda  had  passed  the  De 
Soto,  the  said  collision  would  not  have  occurred 
between  the  said  boats,  nor  would  the  said  De 
*Soto  have  run  foul  of  and  against  the  [*449 
said  Luda,  as  set  forth  in  the  second  article  of 
his  original  libel. 

Third.  That  at  the  time  of  said  collision,  the 
said  steamer  Luda  was  earning  freight,  being 
employed  by  libelant  in  fulfilling  certain  ver- 
bal contracts  of  affreightment,  entered  into 
by  and  between  him  and  the  Port  Hudson,  and 
Clinton,  and  West  Feliciana  railroad  com- 
panies, and  various  planters,  in  the  month  of 
October,  1843,  to  transport  all  the  cotton,  and 
sugar,  and  produce  of  the  country,  which  said 
railroad  companies  and  planters  might  deliver 
on  the  banks  of  the  River  Mississippi,  within 
the  ebb  and  fiow  of  the  tide  on  said  river,  to  the 
city  of  New  Orleans  during  the  business  season, 
to  wit,  from  the  1st  of  October,  1843,  to  1st  of 
May,  1844;  that  the  said  boat  Luda  would  have 
earned  during  said  period,  by  carrying  frei^t 
in  pursuance  of  said  contracts  of  affreight- 
ment, and  in  the  fulfillment  and  discharge 
thereof,  over  and  above  all  expenses,  the  sum 
of  eight  thousand  dollars  profit  for  libelant; 
that  by  reason  of  the  sinking  and  destruction 
of  the  said  steamer  Luda,  by  being  run  foul  of 
by  the  said  De  Soto,  as  herein  and  in  his  origi- 
nal libel  is  particularly  set  forth  and  alleged, 
libelant  has  been  compelled  to  forfeit  said  con- 
tracts of  affreightment,  and  to  lose  the  amount 
of  the  freight  which  the  said  Luda  would 
have  earned  by  fulfilling  said  contracts,  which 
he  would  have  done,  had  he  not  been  prevented 
by  the  sinking  and  destruction  of  said  Luda 
by  the  said  De  Soto,  to  wit,  the  sum  of  eight 
thousand  dollars,  which  sum  libelant  claims 
as  damages  sustained  by  him  resulting  from 
said  collision,  in  addition  to  the  value  of  said 
boat  Luda,  claimed  in  his  original  libel,  to  wit, 
the  sum  of  sixteen  thousand  dollars,  which 
two  sums  make  the  sum  of  twenty -four  thou- 
sand dollars;  and  libelant  expressly  alleges, 
that  he  has  sustained  damages  to  the  amount 
of  twenty -four  thousand  dollars,  by  reason  of 
the  sinking  and  destruction  of  the  said  steam- 
boat Luda  by  the  said  boat  De  Soto,  and  that 
the  said  boat  De  Soto  and  owners  are  liable, 
and  ought  to  be  compelled  to  pay  said  sum. 

Fourth.  That  all  and  singular  the  premises 
are  true,  in  verification  whereof,  if  denied, 
libelant  craves  leave  to  refer  to  depositions 
and  other  proof,  to  be  by  him  exhibited  on 
the  trial  of  this  case. 

Wherefore,  in  consideration  of  the  premises, 
libelant  reiterates  his  prayer  in  his  original 
libel,  unto  the  citations  of  the  owners  of  the 
said  boat  D«  Soto^  and  condemnation  of  said 
boat,  and  pra^a  t^^t  \*bi&  «a\^  q^mtl^^t^  t&.vs  ^s% 
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eondemned  to  p*T,  in  solido,  th«  sum  of  twenty-  sum  of  twelve  thousand  dollars,  and  the  costs 

four  thousand  dollars,  with  all  coats  in  this  of  suit;   and  it  is  f\irther  ordered,  that  the 

behalf    expended    to    libelants,   and    for    such  steamboat  De  Soto  be  sold,  after  the  usual  and 

other  and  further  relief  in  the  premises  as  to  legal   advertisements,   and   that  the   proceed* 

justice  and  equity  may  appertain,  etc.  thereof  he  deposited  in  the  registry  of  the  court, 

(Signed)  Thomas  Clarke.  subject  to  its  further  order. 

_.  1^1  in  From  this  judgment  an  appeal  was  ftled  to 

.  J«',""f*'*Tu°*S^  '°"1f  ^f  "J"'!?'^"',  K  the  Circuit  dourt. 

4»0»]     'to  the  Honoijble  Theo.  H.  McCaleb.       i„  j^^^    I844    o,^  ,        ,  ^ne  on  to  be 

'^"5«?  of  the  United  States  District  Court  iv  ,,^^^   ^    l^^  q^^^  ^^       ^^^  ^^^  ^. 

and  for  the  Eastern  Distnct  of  Louisiana.  ,.y„„^,  ^stimony  was  produced,  and  on  the 

The   amended  and  supplemental   answer   oi  .g^^  ^  rf,  ^y^^  ^^^  ^^j^J"^  th,t  t,,,  exception 

Peter  Dalman  and  Nothamel  S.  Wanng,  claim  ^„  the  jurisdiction  of  the  court  should  be  dis- 

ants  and  respondents  in  the  case  now  pending  ,„,8ged,  and  the  cause  proceed  on  iU  meriU. 
■n  this  honorable  court,  of  Thomas  Clarke  late       q^  ^^^  Q^^^  ^j  May,  1844.  the  Circuit  Court 

master  of  steamer  Luda,  for  himself  and  others.  ^f^rmeA  the  decree  of  the  District  Court,  with 

?r°2!S  *'  said  steamer,  against  the  steamer  ^^^j,  ,^„„  ^y^^  ^„  ,  „„  ^.^^^  j^  Uj, 

De  Soto,  and  these  respondents  with  leave  of  ggy^ 

the  court  first  granted  and  obtained  to  amend       t^;  ^^^^^  ^„  ^^     ^  by  Mr.  Johnson  for 

their  aiuwer;  and  thereupon  the  said  respond  ^^^^  appellants,  and  Mr.  Crittenden  for  the  ap- 

ent*  and  claimanta  do  allege  and  articufately  peiieesfupon  the  two  grounds,  first,  of  the  ju- 

propound  as  foUows:  risdiction  of  the  court,  and  second,  on  the  facta 

First.    They  admit  that  the  steamers  Luda  ^f  ^j,    ^^ 

and  De  Soto,  at  the  time  of  the  collision,  were       ^he  question  of  jurisdiction  came  up  again, 

*^*-^ul  engaged  in  the  Bayou  Sar^   trade,  covering  additional  points,  in  the  case  orThe 

and  had  been  so  en«ged  for  a  short  time  pre  jjew  Jersey  Steam  iJavigation  Company  v.  The 

nous  thereto;  but  they  deny  that  said  boats  Merehanta'  Bank  of  Boston,  which  wai  argued 

were    contracted    for   or    used    in    navigating  ^y  Mr.  Ames  and  Mr.  Whipple  for  the  appel- 

trie  waters,  and  allege  that  the  steamer  De  ,/„t      ^  j,,  (j„,„  ^„^  ^  Webster  fofUe 

Soto  was  contracted  and  used  for  the  Red  River  ^^,',ee8.     The  discussion  in   the  latter  casa 

*"^*'  "iif"  *^^  *"**•  °*'''"'^  ebbs  nor  flows;  ^^^^.  ,  ^jj,,  t^^^  i„  ^hat  now  under  ro- 

and  for  the  reasons  given,  and  for  facts  stated  ^.       ,^  ^^^^      •J.rtg,  prepared  himseU  with  a 

in  th«r  original  .answer,  that  this  honorable  f„„  '       ^  „j  ^^^  arguments  of  counsel,  upon 

*°SIiJ^S.K^"r         n";i.      11      *•        •     *i.  the   entire   subject   of   jurisdiction.     But   th« 

Second.  They  deny  all  the  allegations  in  the  ^^^^  having  ordered  the  New  Jersey  Company 

second  article  of  said  amended  libel   and  allege  ^^  ^^  ^  continued  and  re-argued,  the  rep^r 

that  the  steamer  De  Soto  was  lightened,  man-  ■       j  ^^  ^^^^^     of  ^         to  make  use  ^  the 

aged,   and   guided   in   a   proper,   ireful,   and  materials,  and  is  obliged  to  submit  the  report 

Uwful  manner  at  and  before  the  time  of  col-  „f  ^^^  ^^  „,  t^,  two  steamboata  to  the  profes- 

i^^jn^»^»'Mj  thereto.  .      ^^^^^^  argumenta  of  counsel. 

Third.  They  deny  all  the  allegations  of  libel-  '      " 

^  It  "*! -I"*  *'"°'fK*I  "'^  'f  fu'^'rwli'^l'       Mr.  Justice  Wayne  delivered  the  opinion  of 

and  they  further  say.  that  even  if  the  libelant  xl    .g^ff 

should  show  on  the  trial  of  this  cause,  or  be       ^hU  U  a  libel  in  rem.  to  recover  damages  for 

permitted  to  do  so    which  should  not  be  al-  injuries  arising  from  a  colUsion.  alleged  ta  have 

lowed,  that   they  have   suffered   or  sustained  ha  „ned  within  the  ebb  and  flow  of  the  tide 

consequential  damages  from  said  collision,  that  ^   \Q  Mississippi  River,  about  ninety-five  miles 

•aid  bbelant  has  no  right  to  recover  such  dam-  ^^^    jj^^  Orleans 

a«««  from  the  respondents;  thev  therefore  pray       r^    ^  „,  t^^  Q^^t  Court  is  resisted 

that  no  such  claim  he  allowed  the  Iibelanta,  and  „        ^^^  ^^^j^    ^^  ^^^  the  ground  that 

that  these  respondwits  and  claimant  may  have  ^^^  ^^  j,  ^^^  ;,ity„  t,,,  ^'a^iralty  and  mari- 

i^'dliB "  ^  '"         °"  *"'"'  "•"•  J»'"»<'«'tion  of  the  courta  of  the  Unite* 

(Signed)  Jna  R.  Grymea,  ^       jy  ^^^  consider  the  point  of  jurisdic- 

Wm.  Dunbar,  4.  "^  ' 

Proctors  for  Defendants.  ^^  learned  counsel  for  the  appellanta,  Mr. 

Upon  the  two  questions  of   fact  raised   in  Beverdy  Johnson,  contended,  that,  even  if  the 

theae  libeb  and  answers— viz..  1st,  the  extent  evidence  proved  that  the  collision  took  place 

to  which  the  tide  ebbs  and  flows  up  the  Mis-  within  the  ebb  and  flow  of  the  tide,  the  court 

•issippi  River,  and,  2d.  to  whose  fault  the  col-  had  not  jurisdiction,  because  the  locality  is  in- 

liaion  was  to  be  attributed— a  great  body  of  f  ra  corpus  comitetus. 

evidence  was  taken,  which  it  is  not  thought       Two  grounds  were  taken  to  maintain  that 

necessary  to  insert.  position. 

On  the  24th  of  January,  1844,  the  following       1.  That  the  grant  in  the  Constitution  of  "all 

judgment  was  entered  by  the  District  Judge:  cases  of  admiralty  and  maritime  jurisdiction" 

"The  court,  having  duly  considered  the  law  was  limited  to  what  were  cases  of  *ad-  [*46S 

and  evidence  in  this   cause,  and   for  reasons  miralty  and  maritime  jurisdiction  in  England 

that  hereinafter  will  t>e  given  in  length  and  when  our  Revolutionary  war  began,  or  when 

filed  in  court,  doth   now  order,  and  adjudge  the  Constitution  was  adopted,  and  that  a  col- 

and  deeree,  that  the  plea  to  the  jurisdiction  be  lision  between  ships  within  the  ebb  and  fiow  of 

overruled,  and   that  the  libelante  do  recover  the  tide,  infra  corpus  comitatus,  was  not  one  ot 

from  the  steamboat  De  Soto  and  owners,  Peter  them. 
4ft  1*]  Dalman  and  'NstbMuiel  8,  Wuing,  tht       2.  That  the  ^stlniruM^Ana  \\mVaL\.\Q&  <A  «i^r 

'  Ma.  «lL  V&\ 
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miralty  jurisdiction,  and  decisive  test  against  it 
in  England  and  in  the  United  States,  except  in 
the  cases  allowed  in  England,  was  the  compe- 
tency of  a  court  of  common  law  to  give  a  rem- 
edy in  a  given  case  in  a  trial  by  jury.  And  as 
auxiliary  to  this  ground  it  was  urged,  that  the 
clause  in  the  ninch  section  of  the  Judiciary  Act 
of  1789  (1  Statutes  at  Large,  76),  "saving  to 
suitors  in  all  cases  the  ri^ht  of  a  common  law 
remedy,  where  the  common  law  is  competent 
to  give  it,"  took  away  such  cases  from  the  ad- 
miralty jurisdiction  of  the  courts  of  the  United 
States. 

The  same  positions  have  been  taken  again  by 
Mr.  Ames  and  Mr.  Whipple,  in  the  case  of  The 
New  Jersey  Steam  Navigation  Company  v.  The 
Merchants'  Bank  of  Boston.  Everythinff  in 
support  of  them,  which  could  be  drawn  from 
the  iiistory  of  admiralty  jurisdiction  in  Eng- 
land, or  from  what  had  been  its  practice  in  the 
United  States,  and  from  adjudged  cases  in  both 
countries,  was  urged  by  those  gentlemen.  All 
must  admit,  who  heard  them,  that  nothing  was 
omitted  which  could  be  brought  to  bear  upon 
the  subject.  We  come,  then,  to  the  decisions 
of  these  points,  with  every  advantage  which 
learned  research,  and  ingenious  and  compre- 
hensive deduction  from  it,  can  give  us. 

It  is  the  first  time  that  the  point  has  been 
distinctly  presented  to  this  court,  whether  a 
case  of  collision  in  our  rivers,  where  the  tide 
ebbs  and  flows,  is  within  the  admiralty  juris- 
diction of  the  courts  of  the  United  States,  if 
the  locality  be,  in  the  sense  in  which  it  is  used 
by  the  common  law  judges  in  England,  infra 
corpus  comitatus.  it  is  this  point  that  we  are 
now  about  to  decide,  and  it  is  our  wish  that 
nothing  which  may  be  said  in  the  course  of  our 
remarks  shall  be  extended  to  embrace  any  other 
case  of  contested  admiralty  jurisdiction. 

We  do  not  think  that  either  of  the  grounds 
taken  can  be  maintained.  But  before  giving 
our  reasons  for  this  conclusion,  it  will  be  well 
for  us  to  state  the  cases  in  which  the  instance 
court  in  England  exercised  jurisdiction  when 
our  Constituiion  was  adopted. 

In  cases  to  enforce  judgments  of  foreign  ad- 
miralty courts,  when  the  person  or  his  goods 
are  within  the  jurisdiction.  Mariners*  wages, 
except  when  the  contract  was  imder  seal,  or 
made  out  of  the  customary  way  of  such  con- 
tracts. Bottomry,  in  certain  cases  only,  and 
under  many  restrictions.  Salvagt!,  when  the 
property  shipwrecked  was  not  cast  ashore. 
Cases  between  the  several  owners  of  ships, 
when  they  disputed  among  themselves  about 
the  policy  or  advantage  of  sending  her  upnn  a 
particular  voya<;e.  In  cases  of  goods,  and  the 
proceeds  of  goods  piratically  taken,  which  will 
453*]  be  arrested  by  a  ^warrant  from  the 
court,  as  belonging  to  the  crown  and  as  droits 
of  the  udmirulty.  And  in  cases  of  collision  and 
injuries  to  property  or  persons  on  the  high  seas. 

It  may  as  well  be  said  by  us,  at  once,  that, 
in  cases  of  this  last  class,  it  has  frequently  been 
adjudiented  in  the  English  common  law  courts, 
since  the  restraining  statutes  of  Richard  II. 
and  Henry  IV.  were  passed,  that  high  seas 
mean  that  portion  of  the  sea  which  washtis  the 
open  coast;  and  that  any  branch  of  the  sea 
within  the  fauces  terrse,  where  a  man  may 
reaaonahly  discern  from  shore  to  shore,  is,  or 
at  least  may  be,  within  the  body  of  a  county. 


In  fact,  the  general  rule  in  England  has  been, 
since  the  time  of  Lord  Coke,  upon  the  interpre- 
tation given  by  the  courts  of  common  law  to 
the  statutes  13  and  15  Richard  11.  and  2  Henry 
IV.,  to  prohibit  the  admiralty  from  exercising 
jurisdiction  in  civil  cases,  or  causes  of  action 
arisins  infra  corpus  comitatus.  So  sternly  has 
the  admiralty  been  excluded  from  what  we  be- 
lieve to  have  been  its  ancient  jurisdiction  in 
England,  that  a  prohibition  within  a  few  years 
has  been  issued  in  a  case  of  collision  happening 
between  the  Isle  of  Wight  and  the  Hampshire 
coast;  and  a  case  of  collision  in  the  River 
Humber,  twenty  miles  from  the  main  sea,  but 
within  the  flux  and  reflux  of  the  tide,  has  been 
held  not  to  be  within  the  admiralty  jurisdiction. 
The  Public  Opinion,  2  Hagg.  398. 

It  has  not,  however,  been  the  undisputed 
rule,  nor  allowed  to  be  the  correct  interpreta- 
tion of  the  statutes  of  Richard.  It  has  always 
been  contended  by  the  advocates  of  the  ad- 
miralty, that  ports,  creeks,  and  rivers  are  with- 
in its  jurisdiction,  and  not  within  those  stat- 
utes; meaning  that  the  ancient  jurisdiction  in 
such  localities  was  not  excluded  by  the  wordbs 
of  the  statutes.  Browne,  however,  in  his  CXvil 
and  Admiralty  Law,  Vol.  II.  p.  92,  thinks  they 
were  within  the  words  of  the  statutes;  not 
meaning,  though,  to  affirm  the  declaration  of 
Lord  Coke,  that  those  statutes  were  aflirmative 
of  the  common  law.  We  think  they  were  not. 
However  much  every  true  English  and  Ameri- 
can lawyer  may  feel  himself  indebted  to  the 
learning  of  that  great  lawyer,  and  will  ever  be 
cautious  of  disparaging  it,  it  is  difficult  for  any- 
one to  read  and  reflect  upon  the  part  which  he 
took  in  the  controversy  upon  admiralty  juris- 
diction in  England,  without  assenting  to  Mr. 
Justice  Buller^  remarks,  in  Smart  v.  Wolf,  3 
Durn.  &  East,  348:  "With  respect  to  what  is 
?aid  relative  to  the  admiralty  jurisdiction  in 
4th  Inst.  135,  1  think  that  part  of  Ix>rd  Coke's 
work  has  always  been  received  with  great  cau- 
tion, and  frequently  contradicted.  He  seems 
to  have  entertained  not  only  a  jealousy  of,  but 
an  enmity  against,  that  jurisdiction.  The  pas- 
sage in  4th  Inst.  135,  disallowing  the  right  to 
take  stipulations,  is  expressly  denied  in  2  Lord 
Raym.  128C.  And  I  may  conclude  with  the 
words  of  Lord  Holt  in  that  case,  that  in  this 
case  *the  admiralty  had  jurisdiction,  and  there 
is  neither  statute  nor  common  law  to  restrain 
them.' " 

*IIaving  thus  admitted,  to  the  fullest  [*454 
extent,  the  locality  in  England  within  which  the 
courts  of  common  law  permitted  the  admiralty 
to  exercise  jurisdiction  in  cases  of  collision,  we 
return  to  the  ground  taken,  that  the  same 
limitation  is  to  be  imposed,  in  like  cases,  upon 
the  admiralty  courts  of  the  United  States. 

We  have  already  said  it  cannot  be  main- 
tained. It  is  opposed  by  general,  and  also  by 
constitutional  considerations,  to  which  we  haye 
not  heard  an  answer. 

In  the  first  place,  those  who  framed  the  Con- 
stitution, and  the  lawyers  in  America  in  that 
day,  were  familiar  with  a  different  and  more 
extensive  jurisdiction  in  most  of  the  States 
when  they  were  colonies,  than  was  allowed  in 
England,  from  the  interpretation  which  was 
given  by  the  common  law  courts  to  the  re« 
straining  statutes  of  Richard  H.  and  Henry  IV. 
(The  con\n\\^\on%  \a  \.Vi«  nxca  SLdmuala  in  tZie 
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tolonfea,  !n  North  America,  insular  and  con- 
tinental, contained  a  much  larger  jurisdiction 
than  existed  in  England  when  they  were 
granted.  That  to  the  governor  of  New  Hamp- 
shire, investing  him  with  the  power  of  an  ad- 
miralty judge,  declares  the  jurisdiction  to  ex- 
tend ''throughout  all  and  every  the  sea  shores, 
public  streams,  ports,  fresh -water  rivers,  creeks 
and  arms,  as  well  of  the  sea  as  of  the  rivers 
and  coasts  whatsoever,  of  our  said  provinces." 
In  a  work  by  Anthony  Stokes,  his  majesty's 
Chief  Justice  in  Georgia,  entitled,  "A  View  of 
the  Constitution  of  the  British  Colonies  in 
North  America  and  the  West  Indies,"  will  be 
found,  at  page  166,  the  form  of  the  commission 
of  vice-aamiral  for  the  provinces  in  North 
America.  He  says,  in  page  150,  the  dates  in 
the  commission  are  arbitrary,  and  the  name  o^ 
any  particular  province  is  omitted.  Its  lan- 
guage is,  "And  we  do  hereby  remit  and  grant 
unto  you,  the  aforesaid  A  B,  our  power  and 
authority  in  and  throughout  our  province  of 

afore  mentioned,  etc.,  etc.,  and  maritime 

ports  whatsoever,  of  the  same  and  thereto  ad- 
jacent, and  also  throughout  all  and  every  of 
the  sea  shores,  public  streams,  ports,  fresh- 
water rivers,  creeks  and  arms,  as  well  of  the 
sea  as  of  the  rivers  and  coasts  whatsoever,  of 
our  said  province  of  F."  The  extracts  from 
both  commissions  are  the  same.  We  have  the 
authority  of  Chief  Justice  Stokes,  that  all  given 
in  the  colonies  were  alike.  The  jurisdiction 
given  in  those  commissions  is  as  large  as  was 
exercised  in  the  ancient  practice  in  admiralty 
in  England.  It  should  be  observed,  too,  that 
they  were  given  long  before  my  difficulties 
cxx'urred  between  the  mother  country  and  our- 
nelvcs;  and  that  they  contained  no  power  com- 
plained of  by  us  afterwards,  when  it  was  said 
an  attempt  was  made  to  extend  admiralty  pow- 
ers ''beyond  these  ancient  limits."  The  king's 
authority  to  grant  those  commissions  in  the 
colonies  has  never  been,  and  cannot  be,  denied. 
In  all  the  appeals  taken  from  the  colonial 
courts  to  the  High  Court  of  Admiralty  in  Eng- 
land, no  such  thing  was  ever  intimated. 

Was  it  not  known,  also,  that,  whilst  the 
States  were  colonies,  vice-admiralty  courts 
455*]  *had  been  in  all  of  them — in  some,  as 
has  just  been  said,  bv  commissions  from  the 
crown,  with  additional  powers  conferred  upon 
them  by  acts  of  Parliament;  in  others,  by 
rights  reserved  in  their  charters,  and  in  other 
colonies  by  their  own  legislation? — that,  wheth- 
er from  either  source,  they  exercised  a  jurisdic- 
tion over  all  maritime  contracts,  and  over  torts 
and  injuries,  as  well  in  ports  as  upon  the  high 
Bcas?— that  acts  of  Parliament  reco^ized  their 
jurisdiction  as  original  nuiritime  jurisdiction,  in 
ill  seizures  for  contravention  of  the  revenue 
laws? 

Was  not  a  larger  jurisdiction  in  admiralty 
exercised  In  Massachusetts,  throughout  her 
whole  oolonial  existence,  than  was  permitted 
to  the  admiralty  in  England  by  the  prohibitions 
of  her  common  law  courts?  Were  her  mem- 
bers in  the  convention  which  formed  our  Con- 
stitution ignorant  of  it? 

Were  the  members  from  Pennsylvania  and 
South  Carolina  forgetful,  that  the  extent  of  the 
admiralty  jurisdiction  in  the  colonies  had  been 
the  subject  of  judicial  inquiry  in  England, 
growing  out  of  proceedings  in  the  adminlty ' 
IS  £,  etL 


courts  of  both  of  those  States  in  revenue  cases? 
—that  it  had  been  decided  in  1754,  in  the  case 
of  The  Vrow  Dorothea,  2  Rob.  240— which 
was  an  apjpeal  from  the  vice -admiralty  judce 
in  South  Carolina  to  the  High  Court  of  Ad- 
miralty, and  thence  to  the  delegates — that  the 
jurisdiction  in  admiralty  in  the  colonies  for  a 
breach  of  the  revenue  laws  was  in  its  nature 
maritime,  and  was  not  a  jurisdiction  specially 
conferred  by  the  statute  of  William  III.  ch. 
22,  sec.  6;  a  judgment  which  subsequently  re- 
ceived the  assent  of  all  the  common  law  judges, 
in  a  reference  to  them  from  the  privy  council? 
2  Rob.  240;  8  Wheat.  397,  note.  This,  too, 
after  an  eminent  lawyer,  Mr.  West,  assigned 
as  counsel  to  the  Commissioners  of  Trade  and 
Plantations,  had  in  1720  expressed  the  opin- 
ion, that  the  statutes  of  13  and  15  Richard  II. 
ch.  3,  and  2  Henry  IV.  ch.  11,  and  27  Eliza- 
beth, ch.  11,  were  not  introductive  of  new  laws, 
but  only  declarative  of  the  common  law,  and 
were  therefore  of  force  in  the  plantations;  and 
that  none  of  the  acts  of  trade  and  navigation 
gave  the  admiralty  judges  of  the  West  Indies 
increase  of  jurisdiction  bevond  that  exercised 
by  the  High  Court  of  Admiralty  at  home. 

Shall  it  be  presumed,  also,  that  the  members 
of  the  convention  were  altogether  disregardful 
of  what  had  been  the  early  legislation  of  sever- 
al of  the  States,  when  they  were  colonies,  upon 
admiralty  jurisdiction  and  the  rules  for  pro- 
ceeding in  such  courts? — of  the  larger  jurisdic- 
tion given  by  Virginia  by  her  Act  of  1660,  than 
was  at  that  time  allowed  to  the  admiralty  in 
England  ? — that  it  was  passed  in  the  year  that 
the  ordinance  of  the  republican  government  in 
England  expired  by  the  restoration?  That 
ordinance  revived  much  of  the  ancient  juris- 
diction in  admiralty.  It  was  judicially  acted 
upon  in  England  for  twelve  years.  When  it 
expired  there,  the  enlightened  influences  con- 
nected with  trade  and  foreign  commerce,  "and 
*the  uncertainty  of  jurisdiction  in  the  [*456 
trial  of  maritime  causes,"  which  led  to  its 
enactment,  no  doubt  had  their  weight  in  induc- 
ing Virginia,  then  our  leading  colony  in  com- 
merce, to  adopt  by  legislation  many  of  its  pro- 
visions. That  ordinance  and  the  act  of  Virginia 
have,  in  our  view,  important  bearings  upon  the 

rDint  under  consideration.  They  were  well 
nown  to  those  who  represented  Virginia  in 
the  convention.  In  its  proceedings,  they  had 
an  active  and  intellectual  agency,  which  makes 
it  very  unlikely  that  they  were  unmindful  of 
the  admiralty  jurisdiction  in  Virginia.  In 
New  York,  also,  there  was  a  court  of  admiralty, 
the  proceedings  of  which  were  according  to  the 
course  of  the  civil  law.  Maryland,  too,  had 
her  admiralty,  differing  in  jurisdiction  from 
that  of  England. 

Further,  the  proceedings  of  our  Continental 
Congress  in  1774  afford  reasons  for  us  to  con- 
clude that  no  such  limitation  was  meant.  Tht 
admiralty  jurisdiction,  ancient  and  circum- 
scribed as  it  afterwards  was  in  England,  and  as 
it  was  exercised  in  the  colonies,  was  necessarily 
the  subject  of  examination,  when  the  Congress 
was  preparing  the  declaration  and  resolves  of 
the  14th  October,  1774;  in  which  it  is  said, 
*'that  the  several  acts,  of  4  George  IIL  ch.  15, 
34;  5  Geo.  III.  ch.  25;  6  Geo.  III.  ch.  62;  7  Geo. 
HI.  ch.  41;  and  8  Geo.  III.  ch.  2^,  '«\»r.V\ 
impose  duties  for  the  ^Mipo^  ol  i%i%\Ti%  ib  t«'^«' 
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nue  in  America,  extend  the  power  of  the  ad- 
miralty courts  beyond  their  ancient  limits." 
Journal  of  Congress,  1774,  21.  A^ain,  when 
it  was  said  (Journal,  33),  after  reciting  other 
grievances  under  the  statute  of  1767,  "And 
amidst  the  just  fears  and  jealousies  thereby  oc- 
casioned, a  statute  was  made  in  the  next  year 
(1768)  to  establish  courts  of  admiralty  on  a  new 
model,  expressly  for  the  end  of  more  effectual- 
ly recovering  of  the  penalties  and  forfeitures 
inflicted  by  acts  of  Parliament,  framed  for  the 
purpose  of  raising  revenue  in  America."  And 
again,  in  the  address  to  the  king  (Journal,  47), 
it  is  said,  "By  several  acta  of  Parliament, 
made  in  the  fourth,  fifth,  sixth,  seventh,  and 
eighth  years  of  your  majesty's  reign,  duties 
arc  imposed  upon  us  for  the  purpose  of  raising 
a  revenue,  and  the  powers  of  the  admiralty 
and  vice-admiralty  courts  are  extended  beyond 
their  ancient  limits;  whereby  our  property  is 
taken  from  us  without  our  consent,"  etc. 
Why  this  repeated  allusion  to  the  ancient  limits 
of  admiralty  jurisdiction,  by  men  fully  ac- 
quainted with  every  part  of  English  jurispru- 
dence, if  they  had  not  believed  it  had  existed  in 
England  at  one  time  much  beyond  what  was 
at  that  time  its  exercise  in  her  admiralty 
courts  7 

With  these  proceedings  of  the  Continental 
Congress  every  member  of  the  convention 
which  framed  the  O>nstitution  was  familiar. 
They  knew,  also,  what  had  been  the  extent  and 
the  manner  of  the  exercise  of  admiralty  juris- 
diction in  the  States,  after  the  war  began,  until 
the  article  of  confederation  had  been  ratified — 
what  it  had  been  thence  to  the  adoption  of  the 
Constitution.  Advised,  as  they  were  by  per- 
sonal experience,  of  the  difficulties  which  at- 
457*]  tended  the  ^separate  exercise  by  the 
States  of  admiralty  powers,  before  the  confed- 
eration was  formed,  and  afterwards  from  the 
restricted  grant  of  judicial  power  in  its  articles, 
can  it  be  supposed,  in  framing  the  Constitution, 
when  they  were  endeavoring  to  apply  a  remedy 
for  those  evils  by  getting  the  States  to  yield 
admiralty  jurisdiction  altogether  to  the  United 
States,  it  was  intended  to  circumscribe  the 
larger  jurisdiction  existing  in  them  to  the  lim- 
ited cases,  and  those  only  then  allowed  in  Eng- 
land to  be  cases  of  admiralty  and  maritime 
jurisdiction? — that  the  latter  was  exclusively 
intended,  without  any  reference  to  the  former, 
with  which  they  were  most  familiar?  Can  it  be 
reasonable  to  infer  that  such  were  the  inten- 
tions of  the  frauiers  of  the  Constitution?  Is  it 
itot  more  reasonable  to  say — nay,  may  we  not 
ray  it  as  certain — that,  in  their  discussions  and 
thoughts  upon  the  grant  of  admiralty  jurisdic- 
tion, they  mineled  with  what  they  knew  were 
cases  of  admiralty  jurisdiction  in  England 
what  it  actually  was  and  had  been  in  the 
States  they  were  representing,  with  an  enlarged 
comprehension  of  the  controversy  which  had 
been  carried  on  in  England  for  more  than  two 
hundred  years,  between  the  judges  of  the  com- 
mon law  courts  and  the  admiralty,  upon  the 
subject  of  its  jurisdiction?  Besides,  nothing 
can  be  found  in  the  debates  of  the  convention, 
nor  in  its  proceedings,  nor  in  the  debates  of  the 
conventions  in  the  States  upon  the  Constitu- 
tion, to  sanction  such  an  idea.  It  is  remarkable, 
too,  that  the  words,  "all  cases  of  admiralty  and 
aiRritime  Juriadiction"  as  they  now  are  in  the 
Constitution,  were  in  the  first  plan  of  govern- 


ment submitted  to  the  convention,  and  that  io 
all  subsequent  proceedings  and  reports  they 
were  never  changed.  There  was  but  ou»»  opin- 
ion concerning  the  grant,  and  that  was,  the 
necessity  to  give  a  power  to  the  United  States 
to  relieve  them  from  the  difficulties  which  had 
arisen  from  the  exercise  of  admiralty  jurisdic- 
tion by  the  States  separately.  That  would  not 
have  been  accomplished,  if  it  had  been  intended 
to  limit  the  power  to  the  few  cases  of  which 
the  English  courts  took  cognizance. 

But,  besides  what  we  have  already  said, 
there  is,  in  our  opinion,  an  unanswerable  con- 
stitutional objection  to  the  limitation  of  "all 
cases  of  admiralty  and  maritime  jurisdiction," 
as  it  is  expressed  in  the  (Constitution,  to  the 
cases  of  admiralty  and  maritime  jurisdiction  in 
England  when  our  Constitution  was  adopted. 
To  do  so  would  make  the  latter  a  part  and 
parcel  of  the  Constitution — as  much  so  as  if 
those  cases  were  written  upon  its  face.  It 
would  take  away  from  the  courts  of  the 
United  States  the  interpretation  of  what  were 
cases  of  admiralty  and  maritime  jurisdiction. 
It  would  be  a  denial  to  0>ngress  of  all  legis- 
lation upon  the  subjeet.  It  would  make,  for 
all  time  to  come,  without  an  amendment  of  the 
Constitution,  that  unalterable  by  any  legisla- 
tion of  ours,  which  can  at  any  time  be  chan.eed 
by  the  Parliament  of  England— a  limitation 
which  never  could  have  been  meant,  and  can- 
not be  inferred  from  the  words,  which  extend 
the  jurisdiction  of  the  courts  of  the  United 
States  "to  all  *cases  of  admiralty  and  [*458 
maritime  jurisdiction."  One  extension  of  the 
jurisdiction  of  the  courts  of  the  United  States 
exists  beyond  the  limitation  proposed,  just  as 
it  existed  in  the  colon ic:?  before  they  became 
independent  States,  which  never  has  been  a 
case  of  admiralty  jurisdiction  in  En;]fiand.  We 
mean  seizures  under  the  laws  of  impost,  navi- 
gation, or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden, 
within  the  respective  districts  of  the  coarts,  as 
well  as  upon  the  high  seas.  And  this,  we  have 
shown  in  a  previous  part  of  this  opinion,  was 
decided  in  England  as  early  as  1754,  with  the 
subsequent  assent  of  the  common  law  judges, 
not  to  be  a  jurisdiction  conferred  upon  the 
courts  of  admiralty  in  the  colonies  by  statutes, 
but  was  a  case  in  the  colonies  of  admiralty  ju- 
risdiction. 2  Rob.  246.  And  so  it  is  treated 
in  the  ninth  section  of  the  Judiciary  Act  of 
1780.  We  cannot  help  thinking  that  section 
— a  declaration  by  Congress  contemporary  with 
the  adoption  of  the  Constitution — very  decisive 
against  the  limitation  eontcndod  for  by  counsel 
in  this  case.  Again,  this  court  decided,  as 
early  as  1805  (2  Cranch«  405),  in  the  case  of 
The  Sally,  that  the  forfeiture  of  a  vessel,  under 
the  act  of  Congress  against  the  slave  trade,  was 
a  case  of  admiralty  and  maritime  jurisdiction, 
and  not  of  common  law.  And  so  it  hail  done 
before,  in  the  case  of  The  Ia  Vengeance,  3 
Dall.  397.  Again,  C/Ongress,  by  an  act  passed 
the  19th  of  June,  1813,  3  Stat,  at  Large.  2,  de- 
clared that  a  vessel  employed  in  a  fisliing  voy- 
age should  be  answerable  for  the  fishermen's 
share  of  the  fish  caught,  upon  a  contract  made 
on  land,  in  the  same  form  and  to  the  same  effect 
as  any  other  vessel  is  by  law  liable  to  be  pro- 
l  ceeded  agavtvat  iot  Wi^  ^^^'ss*  v>l  %«».\xv«cv  or  mar- 
men  Va  ih«  mouStiasiXi  %«cnVsq%»  \)^  ^<s^\  ^\\.^ 
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DO  more,  though  we  might  do  bo,  of  legislative 
and  judicial  interpretations,  to  show  that  the 
admiralty  jurisdiction  of  the  courts  of  the 
United  States  is  not  confined  to  the  cases  of 
admiralty  jurisdiction  in  England  when  the 
Constitution  was  adopted. 

No  aucb  interpretation  has  been  permitted  in 
respect  to  any  other  power  in  the  Constitution. 
In  what  aspect  would  it  not  be  presented,  if 
applied  to  the  clause  immediately  preceding 
the  grant  of  admiralty  jurisdiction — "to  all 
cases  affecting  ambassadors,  other  ministers, 
and  consuls?"  Is  that  grant,  too,  to  be  inter- 
preted by  the  jurisdiction  which  the  English 
common  law  courts  exercise  in  cases  affecting 
those  functionaries,  or  to  be  regulated  by  what 
Lord  Coke  says,  in  4  Inst.  152,  to  be  their 
liabilities  to  punishment  for  offenses?  Try  the 
Interpretation  proposed  by  its  application  to  the 
grant  to  Congress  "to  establisn  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
United  States."  Would  it  not  result  in  this, 
that  all  the  power  which  Congress  had  under 
that  grant  was  the  bankrupt  system  of  England 
as  it  existed  there  when  the  Constitution  was 
adopted?  Such  a  limitation  upon  that  clause 
we  deny.  We  think  we  may  very  safely  say, 
459*]  such  interpretations  of  *any  grant  in 
the  Constitution,  or  limitations  upon  those 
|7^nt8,  according  to  any  English  legislation  or 
judicial  rule,  cannot  be  permitted.  At  most, 
they  furnish  only  analogies  to  aid  us  in  our 
constitutional  expositions.  We  therefore  con- 
clude, that  the  grant  of  admiralty  power  to  the 
courts  of  the  United  States  was  not  intended 
to  be  limited  or  to  be  interpreted  by  what  were 
cases  of  admiralty  jurisdiction  in  England 
when  the  Constitution  was  adopted. 

We  will  now  consider  the  proposition,  that 
the  test  against  admiralty  jurisdiction  in  Eng- 
land and  the  United  States  is  the  competency 
of  a  court  of  common  law  to  give  a  rem- 
edy in  a  given  case  in  a  trial  by  jury;  or  that 
in  all  cases,  except  in  seamen's  wages,  where 
the  courts  of  common  law  have  a  concurrent 
jurisdiction  with  the  admiralty,  and  can  try  the 
cause  and  give  redress,  that  alone  takes  away 
the  admiralty  jurisdiction.  It  has  the  author- 
ity of  Lord  Coice  to  sustain  it.  But  it  was  the 
effort  and  the  design  of  Lord  Coke  to  make 
locality  the  boundary  in  cases  of  contract,  as 
well  as  in  tort,  that  is,  to  limit  the  jurisdiction 
in  admiralty  to  contracts  made  on  the  sea  and 
to  be  executed  on  the  sea;  and  to  exclude  its 
jurisdiction  in  all  cases  of  marine  contracts 
made  on  the  land,  though  they  related  exclu- 
sively to  marine  services,  principally  to  be  exe- 
cuted on  the  sea.  To  that  extent  the  admiralty 
courts  were  prohibited  by  the  common  law 
judges  from  exercising  jurisdiction,  until  the 
unreasonableness  and  inconvenience  of  the 
restriction  forced  them  to  relax  it  in  the  case 
of  seamen's  wages.  Then  it  was  that  the  com- 
mon law  courts  began  to  reflect  upon  what 
jurisdiction  in  admiralty  rested,  and  upon  the 
principles  upon  which  it  would  attach.  With 
the  acknowledgment  of  all  of  them  ever  since, 
it  was  aflfirmed  that  the  subject  matter,  and 
not  locality,  determined  the  jurisdiction  in 
cases  of  contract.  Passing  over  intermediate 
decisions  showing  the  manner  and  the  reasons 
given  for  the  relaxation  in  the  one  case,  and 
the  revivMl  ot  the  other,  for  wbicb  the  a4mir' ' 
Si  L.  ed* 


alty  always  contended,  we  will  cite  the  case  of 
Menetone  v.  Gibbons,  3  Dum.  &  East,  269,  270. 
Lord  Kenyon  and  Sir  Francis  Buller  say,  in 
that  case,  the  question  whether  the  admiralty 
has  or  has  not  jurisdiction  depends  upon  the 
subject  matter.  We  wish  it  to  be  remarked, 
however,  that  the  manner  of  proceeding  is  an- 
other affair,  with  which  we  do  not  meddle  now. 

It  was  only  upon  the  principle  that  the  sub- 
ject matter  in  cases  of  contract  determined  the 
jurisdiction,  that  this  court  decided  the  cases 
of  The  Aurora,  1  Wheat.  06.  The  General 
Smith,  4  Wheat.  438,  and  The  St.  Jago  de  Cuba, 
9  Wheat.  409. 

If,  then,  in  both  classes  of  civil  cases  of 
which  the  Instance  Court  has  jurisdiction,  sub- 
ject matter  in  the  one  class,  and  locality  in  the 
other,  ascertains  it,  neither  a  jury  trial  nor  the 
concurrent  jurisdiction  of  the  common  law 
courts  can  be  a  test  for  jurisdiction  in  either 
class.  Crimes,  as  well  as  those  of  which  the  ad- 
miralty has  jurisdiction  as  those  of  which  it  has 
not,  except  in  cases  of  impeachment,  the  Con- 
stitution 'declares  shall  m  tried  by  a  [*460 
jury.  But  there  is  no  provision,  as  the  Con- 
stitution originally  was,  from  which  it  can  be 
inferred  that  civil  causes  in  admiralty  were  to 
be  tried  by  a  jury,  contrary  to  what  the  fram- 
era  of  the  Constitution  knew  was  the  mode  of 
trial  of  issues  of  fact  in  the  admiralty.  We 
confess,  then,  we  cannot  see  how  they  are  to  be 
embraced  in  the  seventh  amendment  of  the 
Constitution,  providing  that  in  suits  at  common 
law  the  trial  by  jury  should  be  preserved. 
Cases  under  twenty  dollars  are  not  so  provided 
for.  Does  not  the  specification  of  amount  show 
the  class  of  suits  meant  in  the  amendment,  if 
anything  could  show  it  more  conclusively  than 
the  term  "suits  at  common  law?" 

Suits  at  common  law  are  a  distinct  class,  so 
recognized  in  the  Constitution,  whether  they 
be  such  as  are  concurrent  with  suits  of  which 
there  is  jurisdiction  in  admiralty,  or  not.  Can 
concurrent  jurisdiction  imply  exclusion  of 
jurisdiction  from  tribunals,  in  cases  ad- 
mitted to  have  been  cases  in  admiralty,  with- 
out trial  by  jury  7  Again,  suits  at  common  law 
indicate  a  class,  to  distinguish  them  from  suits 
in  equity  and  admiralty;  cases  in  admiralty  an- 
other class  distinguishable  from  both,  as  well 
as  to  the  system  of  laws  determining  them  as 
the  manner  of  trial,  except  that  in  equity  issues 
of  fact  may  be  sent  to  the  common  law  courts 
for  a  trial  by  jury.  Suppose,  then,  the  seventh 
amendment  of  the  Constitution  had  not  been 
made,  suits  at  the  common  law  and  in  aihniral- 
ty  would  have  been  tried  in  the  accustomed 
way  of  each.  But  an  amendment  is  made,  in- 
hibiting any  law  from  being  passed  which  shall 
take  away  the  right  of  trial  by  jury  in  suits  at 
common  law.  Now,  by  what  rule  of  interpreta- 
tion or  by  what  course  of  reasoning  can  such  a 
provision  be  converted  into  an  inhibition  upon 
the  mode  of  trial  of  suits  which  are  not  exclu- 
sively suits  at  common  law,  recognized,  too,  as 
such  by  the  Constitution,  for  the  trial  of  which 
Congress  can  establish  courts  which  are  not 
courts  of  common  law,  but  courts  of  admiralty, 
without  or  with  a  jury,  in  its  discretion,  to  try 
all  issues  of  fact?  Tried  in  either  way,  though, 
they  are  still  cases  in  admiralty,  and  this  power 
in  Congress,  under  the  grant  of  admiralty  ju- 
risdiction, to  try  iMuea  ol  taict  Vn  W.  V^  V^^l^ 
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being  as  well  known  when  the  seventh  amend- 
ment was  made  as  it  is  now,  is  conclusive  that 
it  was  done  with  reference  to  suits  at  common 
law  alone.  There  is  no  escape  from  this  result, 
unless  it  is  to  be  implied  that  the  amendments 
were  proposed  by  persons  careless  or  ignorant 
of  the  difference  in  the  mode  of  trial  of  suits  at 
common  law  and  in  admiralty.  But  they  were 
not  so,  for  we  find  some  of  them  in  0>ngress,  a 
few  months  after,  preparing  and  concurring  in 
the  enactment  of  a  law,  that  the  "trials  of  is- 
sues in  fact  in  the  district  courts,  in  all  causes 
except  civil  causes  of  admiralty  and  maritime 
jurisdiction,  shall  be  by  jury." 

In  respect  to  the  clause  in  the  ninth  section 
of  the  Judiciary  Act — "saving  and  reserving  to 
suitors  in  all  cases  a  common  law  remedy  where 
the  common  law  is  competent  to  give  it" — we 
461*]  *remark,  its  meaning  is,  that  in  cases 
of  concurrent  jurisdiction  in  admiralty  and 
common  law,  the  jurisdiction  in  the  latter  is 
not  taken  away.  The  saving  is  for  the  benefit 
of  suitors,  plaintiff  and  defendant,  when  the 
plaintiff  in  a  case  of  concurrent  jurisdiction 
chooses  to  sue  in  the  common  law  courts,  so 
giving  to  himself  and  the  defendant  all  the  ad- 
vantages which  such  tribunals  can  give  to 
suitors  in  them.  It  certainly  could  not  have 
been  intended  more  for  the  benefit  of  the  de- 
fendant than  for  the  plaintiff,  which  would  be 
the  case  if  he  could  at  his  will  force  the  plain- 
tiff into  a  common  law  court,  and  in  that  way 
release  himself  and  his  property  from  all  the 
responsibilities  which  a  court  of  admiralty  can 
impose  upon  both,  as  a  security  and  indemnity 
for  injuries  of  which  a  libelant  may  complain— 
securities  which  a  court  of  common  law  cannot 
give. 

Having  disposed  of  the  objections  to  the  ju- 
risdiction of  the  courts  of  admiralty  of  the 
United  States,  growing  out  of  the  supposed 
limitation  of  them  to  the  cases  allowed  in  Eng- 
land and  from  the  test  of  jur^  trial,  we  proceed 
to  consider  that  objection  to  jurisdiction  in  this 
case,  because  the  collision  took  place  infra 
corpus  comitatus,  We  have  admitted  the  valid- 
ity of  this  objection  in  England,  but  on  the 
other  hand  it  cannot  be  denied  that  the  restric- 
tion there  to  cases  of  collision  happening  supre 
altum  mare,  or  without  the  fauces  terrse,  was 
imposed  by  the  statutes  of  Richard,  contrary  to 
what  had  been  in  England  the  ancient  exercise 
of  admiralty  jurisdiction  in  ports  and  havens 
within  the  ebb  and  flow  of  the  tide.  We  have 
seen  no  case,  ancient  or  modern,  from  which  it 
can  correctly  be  inferred,  that  such  exercise  of 
jurisdiction  was  prohibited  by  mere  force  of  the 
common  law.  The  most  that  can  be  said  in 
favor  of  the  statutes  of  Richard  being  afilrm- 
ative  of  the  common  law,  are  the  assertions  of 
Lord  Coke  and  the  prohibitions  of  the  common 
law  courts,  subsequent  to  those  statutes,  and 
founded  upon  them,  restricting  the  jurisdiction 
of  the  courts  of  admiralty  to  cases  of  collisions 
happening  upon  the  high  seas;  contrary  to  what 
we  have  already  said  was  its  ancient  jurisdic- 
tion in  ports  and  havens  in  cases  of  torts  and 
collision,  and  certainly  in  opposition  to  what 
was  then,  and  still  continues  to  be,  the  ad- 
miralty jurisdiction,  in  cases  of  collision,  of 
every  other  country  in  Europe. 
But  giving  to  Bucb  prohibitions  of  the  courts 
of  commoD  Jsw  the  utmost  authority  claimed 


for  them — that  is,  that  they  are  aflSrroances  of 
the  common  law  as  interpretations  of  the  stat- 
utes of  Richard— does  it  follow  that  they  are 
to  be  taken  as  a  rule  in  the  admiralty  courts  of 
the  United  States  in  cases  of  collision?  Must 
it  not  first  be  shown  that  the  statutes  of  Rich- 
ard were  in  force  as  such  in  America,  and  that 
the  colonies  considered  and  adopted  that  portion 
of  the  common  law  as  applicable  to  their  situa- 
tion T  Now,  the  statutes  of  Richard  were  never 
in  force  in  any  of  the  colonies,  except  as  they 
were  adopted  by  the  legislation  of  some  of  them; 
and  the  common  law  only  in  its  general  prin- 
ciples, as  they  were  applicable,  *with  [M62 
such  portions  of  it  as  were  adopted  by  common 
consent  in  any  one  of  the  colonies,  or  by  stat- 
ute. This  being  so,  the  rule  in  England  for 
collision  cases  being  neither  obligatory  here  by 
the  statutes  of  Richard  nor  by  the  common  law, 
we  feel  ourselves  permittea  to  look  beyond 
them,  to  ascertain  what  the  locality  is  which 
gives  jurisdiction  to  the  courts  of  the  United 
States  in  cases  of  collision  or  tort,  or  what 
makes  the  subject  matter  of  any  service  or  un- 
dertaking a  marine  contract.  Are  we  bound 
to  say,  Wause  it  has  been  so  said  by  the  com- 
mon law  courts  in  England  in  reference  to  the 
point  under  discussion,  that  "sea"  always 
means  "high  sea,"  or  the  "main  sea?" — that 
the  waters  flowing  from  it  into  havens,  ports, 
and  rivers  are  not  "parcel  of  the  sea?" — 
that  the  fact  of  the  political  division  of  a  coun- 
try into  counties  makes  it  otherwise,  and  takes 
away  the  jurisdiction  in  admiralty,  in  respect 
to  all  the  marine  means  of  commerce  and  the 
injuries  which  may  be  done  to  vessels  in  their 
passage  from  the  sea  to  their  ports  of  destina- 
tion, and  in  their  outward  bound  voyages  until 
they  are  upon  the  high  sea?  Is  there  not  a 
surer  foundation  for  a  correct  ascertainment  of 
the  locality  of  marine  jurisdiction  in  the  gen- 
eral admiralty  law,  than  the  designation  of  it 
by  the  common  law  courts  in  England?  Es- 
pecially when  the  latter  has  in  no  instance  been 
applied  by  England  as  a  limitation  upon  the 
general  admiralty  law  in  any  of  her  colonies; 
and  when  in  all  of  them,  until  the  Act  of  2 
William  IV.  c.  51,  was  passed,  the  commis- 
sions give  to  her  vice-admirals  jurisdiction 
"throughout  all  and  every  of  the  sea  shores, 
public  streams,  ports,  fresh -water  rivers,  creeks 
and  arms,  as  well  of  the  sea  as  of  the  rivers 
and  coasts  whatsoever."  Besides,  the  use  of 
the  word  "sea"  to  fix  admiralty  jurisdiction, 
and  what  part  of  it  might  be  within  the  body 
of  a  county,  have  not  been  settled  points  among 
the  common  law  judges  in  England.  Lord 
Hale  differed  from  Lord  Coke.  The  former,  in 
defining  what  the  sea  is,  says,  "that  it  is  either 
that  which  lies  within  the  body  of  the  county 
or  without;  that  arm  or  branch  of  the  sea 
which  lies  within  the  fauces  terrse  is,  or  at  least 
may  be,  within  the  body  of  a  county;  that  part 
which  lies  not  within  the  body  of  a  county  is 
called  the  main  sea."  It  is  difficult  to  reconcile 
the  differences  of  opinion  and  of  definition 
given  by  the  common  law  courts  in  Lord  Coke's 
day,  and  for  fifty  years  afterwards,  as  to  the 
meaning  and  legal  application  of  the  word 
"sea,"  so  as  to  make  a  practical  rule  to  govern 
the  decisions  of  cases,  or  to  determine  what 
were  cases  of  admiralty  jurisdiction.  But  there 
is  no  dif&ieult^  Vn  makm^  such  a  rule,  if  the 
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eonstruetion  of  it,  bj  the  admiraltj  courts,  is 
adopted.     In  that  construction,  it  meant  not 
only  high  sea,  but  arms  of  the  sea,  waters  flow- 
ing from  it  into  ports  and  havens,  and  as  high 
upon  rivers  as  the  tide  ebbs  and  flows.     We 
think  in  the  controversy  between  the  courts  of 
admiralty  and  common  law,  upon  the  subject 
of  jurisdiction,  that  the  former  have  the  best  of 
46S*]  the  argument;  that  they  ^maintain  the 
huisdiction  for  which  they  contend  with  more 
learning,  more  directness  of  purpose,  and  with- 
out any  of  that  verbal  subtlety  which  is  found 
n  tlM  arguments  of  their  adversaries.    The  con- 
clusions of  the  admiralty,  too,  are  more  con- 
genial  with  our  geographical  condition.     We 
may  very  reasonably  infer  they  were  thought 
BO  on  that  account  by  the  framers  of  the  Con- 
stitution when  the  judicial  grant  was  expressed 
by  them  in  the  words,  "all  cases  of  admiralty 
and  marine  jurisdiction."     In  those  words  it 
is  given  by  Congress  to  the  courts,  leaving  to 
them    the   interpretation   of   what   were   such 
cases;  as  well  the  subject  matter  which  makes 
them  so,  as  the  locality  which  gives  admiralty 
jurisdiction  in  cases  of  tort  and  collision.    The 
grant,  too,  has  been  interpreted  by  this  court 
m  some  cases  of  the  flrst  class,  which  leaves  no 
doubt  upon  our  minds  as  to  the  locality  which 
gives  jurisdiction  in  the  other.    We  do  not  con- 
sider it  an  open  question,  but  res  adjudicata  by 
this  court.     In  Peyroux  et  al.  v.  Howard  & 
Varion,  7  Pet.  342,  the  objection  to  the  juris- 
diction was  overruled,  upon  the  ground  that 
the  subject  matter  of  the  service  rendered  was 
maritime,  and  performed  within  the  ebb  and 
flow  of  the  tide,  at  New  Orleans.     The  court 
•ay,  although  the  current  in  the  Mississippi  at 
New  Orleans  may  be  so  strong  as  not  to  be 
turned  backward  by  the  tide,  yet  if  the  effect 
of  the  tide  upon  the  current  is  so  great  as  to 
occasion  a  regular  rise  and  fall  of  the  water,  it 
may  properly  be  said  to  be  within  the  ebb  and 
flow  of  the  tide.    The  material  consideration  is, 
whether  the  service  is  essentially  a  maritime 
service  and  to  be  performed  on  the  sea  or  on 
tide  water.    In  the  case  of  the  Steamboat  Or- 
leans V.  Phoebus,  11  Peters,  175,  the  jurisdic- 
tion of  the  court  was  denied,  on  the  ground 
that  the  boat  was  not  employed  or  intended  to 
be  employed  in  navigation  and  trade  on  the  sea, 
or  on  tide  waters.    In  The  Steamboat  Jefferson, 
Johnson,  claimant,   10  Wheat.  428,  this  court 
says:    "In  respect  to  contracts  for  the  hire  of 
seamen,  the  admiralty  never  pretended  to  claim, 
nor  could  it  rightfully  exercise,  any  jurisdiction, 
except  in  cases  where  the  service  was  substan- 
tially performed,  or  to  be  performed,  on  the  sea 
or  upon  waters  within  the  ebb  and  flow  of  the 
tide.    This  is  the  prescribed  limit,  which  it  was 
not  at  liberty  to  transcend.  We  sav,  the  service 
was  to  be  substantially  performed  on  the  sea, 
or  on  tide  water,  because  there  is  no  doubt  that  the 
jurisdiction  exists,  although  the  commencement 
or  termination  of  the  voyage  may  happen  to  be 
at  some  place  beyond  the  reach  of  the  tide.  The 
material  consideration  is,  whether  the  service 
is  essentially  a  maritime  service.  In  the  present 
rase  of  voyage,  not  only  in  its  commencement 
and  termination,   but   m   all   its   intermediate 
progress,  was  several  hundred  miles  above  the 
ebb  and  flow  of  the  tide;  and  in  no  just  sense 
ctn  the  wages  be  considered  as  earned  in  a 
maritime  t^mp)oymeDt.*'    In   United  States  v, 
12  //.  cd. 


Coombs,  12  Pet.  72,  where  the  question  cer- 
tified to  the  court  directly  involved  what  was 
*the  admiralty  jurisdiction,  under  the  [*464 
^ant  of  "all  cases  of  admiralty  and  maritime 
jurisdiction,"  the  language  of  the  court  is,  "The 
question  which  arises  is.  What  is  the  true  na- 
ture and  extent  of  the  admiralty  jurisdiction? 
Does  it,  in  cases  where  it  is  dependent  upon  lo- 
cality, reach  beyond  high  water-mark?  Our 
opinion  is,  that  in  cases  purely  dependent  upon 
the  locality  of  the  act  done,  it  is  limited  to  the 
sea,  and  to  tide  waters,  as  far  as  the  tide  flows; 
and  that  it  does  not  reach  beyond  high  water- 
mark. It  is  the  doctrine  which  has  been  re- 
peatedly asserted  by  this  court;  and  we  see  no 
reason  to  depart  from  it."  Now,  though  none 
of  the  foregoing  cases  are  cases  of  collision  upon 
tide  waters,  but  of  contracts,  services  rendered 
essentially  maritime,  and  in  a  case  of  wreck, 
the  point  ruled  in  all  of  them,  as  to  the  juris- 
diction of  the  court  in  tide  water  as  far  as  the 
tide  flows,  was  directly  presented  for  decision 
in  each  of  them.  The  locality  of  jurisdiction, 
then,  having  been  ascertained,  it  must  compre- 
hend cases  of  collision  happening  in  it.  Our 
conclusion  is,  that  the  admiralty  jurisdiction  of 
the  courts  of  the  United  States  extends  to  tide 
waters,  as  far  as  the  tide  flows,  though  that 
may  be  infra  corpus  comitatus;  that  uie  case 
before  us  did  happen  where  the  tide  ebbed  and 
flowed  infra  corpus  comitatus,  and  that  the 
court  has  jurisdiction  to  decree  upon  the  claim 
of  the  libelant  for  damages. 

Before  leaving  this  point,  however,  we  desire 
to  say  that  the  ninth  section  of  the  Judiciary 
Act  countenances  all  the  conclusions  which 
have  been  announced  in  this  opinion.  We  look 
upon  it  as  legislative  action  contemporary  with 
the  first  being  of  the  Constitution,  expressive  of 
the  opinion  of  some  of  its  framers,  that  the 
g^ant  of  admiralty  jurisdiction  was  to  be  inter- 
preted by  the  courts  in  accordance  with  the 
acknowledged  principles  of  general  admiralty 
law.  In  that  section  the  distinction  is  made 
between  high  seas  and  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more 
tons  burthen.  Admiralty  jurisdiction  is  given 
upon  both,  and  though  the  latter  is  confined 
by  the  language  to  cases  of  seizure,  it  is  so  ^vith 
the  understanding  that  such  cases  were  strictly 
of  themselves  within  the  admiralty  jurisdiction. 
It  declares  that  issues  of  fact  in  civil  causes  of 
admiralty  and  maritime  jurisdiction  shall  not 
be  tried  by  a  jury,  and  makes  so  clear  an  as- 
signment to  the  courts  of  jurisdiction  in  crim- 
inal, admiralty,  and  common  law  suits,  that  the 
two  last  cannot  be  so  confounded  as  to  place 
both  of  them  under  the  seventh  amendment  of 
the  Constitution,  which  is,  "In  suits  at  com- 
mon law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined,  in  any  court  of 
the  United  States,  than  according  to  the  rulea 
of  the  common  law." 

As  to  the  merits  of  this  case,  as  they  are  dis- 
closed by  the  evidence,  we  think  tliat  the  Luda 
was  run  down,  whilst  she  was  in  the  accus- 
tomed channel  of  upward  navigation,  by  the 
De  Soto,  being  *out  of  that  for  which  [*465 
she  should  have  been  steered  to  make  the  port 
to  which  she  was  bound.  It  is  a  fault  which 
makes  the  defendants  anavf eTs\A«  \qx  \\i%  \Q^««a 
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tustained  from  the  collision.  That  loss  will 
not  be  more  than  compensated  by  the  decree  of 
the  Circuit  Court.  We  shall  direct  the  decree 
to  be  affirmed. 

There  is  a  point  in  this  case  still  untouched 
by  us,  which  we  will  now  decide.  The  libel- 
ants claim  a  recovery,  independently  of  all  the 
other  evidence  in  the  case,  upon  the  single 
fact  disclosed  by  it,  that  the  collision  hap- 
pened whilst  the  De  Soto  was  navigating  tue 
river  at  night  without  such  signal  lights  as  are 
required  by  the  tenth  section  of  the  Act  of  the 
7th  of  July,  1838,  5  Stat,  at  Large,  304.  It  is 
entitled,  "An  Act  to  provide  for  the  better  se- 
curity of  the  lives  of  passengers  on  board  of 
vessels  propelled  in  whole  or  part  by  steam." 
The  tenth  section  of  it  declares,  "It  shall  be 
the  duty  of  the  master  and  owner  of  every 
■teamboat,  running  between  sunset  and  sun- 
rise, to  carry  one  or  more  signal  lights,  that 
may  be  seen  by  other  boats  navigating  the 
■ame  waters,  under  the  penalty  of  two  him- 
dred  dollars."  This  section,  and  the  other  pro- 
visions of  the  act,  except  as  it  has  been  changed 
by  the  Act  of  1843,  5  Stat,  at  Large,  626,  ap- 
ply to  all  steamers,  whatever  waters  they  may 
oe  navigated  upon,  within  the  United  States  or 
upon  the  coast  of  the  same,  between  any  of  its 
ports.  Signal  lights  at  night  are  a  proper  pre- 
caution conducing  to  the  safety  of  persons  and 
property.  The  neglect  of  it,  or  of  any  other 
requirement  of  the  statute,  subjects  the  mas- 
ters and  owners  of  steamboats  to  a  penalty  of 
two  hundred  dollars,  which  may  be  recovered 
by  suit  or  indictment.  Sec.  11.  But,  besides 
the  penalty,  if  such  neglect  or  disobedience  of 
the  law  shall  be  proved  to  exist  when  injury 
■hall  occur  to  persons  or  property,  it  would 
throw  upon  the  master  and  owner  of  a  steam- 
boat by  whom  the  law  has  been  disregarded  the 
burden  of  proof,  to  show  that  the  injury  done 
was  not  the  consequence  of  it. 

It  is  said,  in  this  case,  that  the  De  Soto  had 
not  signal  lights.  Whether  this  be  so  or  not, 
we  do  not  determine;  but  it  is  certain,  from 
some  cause  or  other,  they  were  not  seen  by 
those  navieating  the  Luda.  If  they  had  been, 
it  is  not  improbable  that  the  collision  would 
have  been  avoided.  We  do  not  put  our  de- 
cision of  this  case,  however,  upon  this  ground, 
but  we  do  say,  if  a  collision  occurs  l^tween 
steamers  at  night,  and  one  of  them  has  not 
■ignal  lights,  she  will  be  held  responsible  for 
all  losses  until  it  is  proved  that  the  collision 
was  not  the  consequence  of  it. 

The  Act  of  July  7th,  1838,  in  all  its  pro- 
visions, is  obligatory  upon  the  owners  and 
masters  of  steamers  navigating  the  waters  of 
the  United  States,  whether  navigating  on 
waters  within  a  State  or  between  States,  or 
waters  running  from  one  State  into  another 
State,  or  on  the  coast  of  the  United  States  be- 
tween the  ports  of  the  same  State  or  different 
States. 

466*]     *Mr.  Justice  Catron: 

The  question  here  is,  how  far  the  judicial 
powers  of  the  district  courts  extend  in  cases  of 
admiralty  and  maritime  jurisdiction,  as  con- 
ferred by  the  Constitution.  With  cases  of  prize, 
and  cases  growing  out  of  the  revenue  laws,  we 
have  DO  concern  at  present.  These  depend  on 
ibe  general  power  conferred  on  the  iudiciary  to 


try  all  cases  arising  under  the  laws  of  the 
United  States.  It  is  only  with  the  extent  of 
powers  possessed  by  the  district  courts,  acting 
as  instance  courts  of  admiralty,  we  are  dealing. 
The  Act  of  1789  gives  the  entire  constitutional 
power  to  determine  "all  civil  causes  of  admir- 
alty and  maritime  jurisdiction,"  leaving  the 
courts  to  ascertain  its  limits,  as  cases  may 
arise.  And  the  precise  case  here  is,  whether 
jurisdiction  exists  to  try  a  case  of  colliaion 
taking  place  on  the  Mississippi  River,  on  freah 
water  slightly  influenced  by  the  pressure  of 
tide  from  the  ocean,  but  within  the  body  of 
the  State  of  Louisiana,  and  between  vessels 
propelled  by  steam,  and  navigating  that  river 
only.  It  is  an  extreme  case;  still,  its  decision 
either  way  must  govern  all  others  taking  place 
in  the  bays,  harbors,  inlets,  and  rivers  of  the 
United  States  where  the  tide  flows;  as  the  rule 
is,  that  locality  gives  jurisdiction  in  cases  of 
collision,  and  that  it  exists  if  the  influence  of 
the  tide  is  at  all  felt.  2  Browne's  Qvil  and 
Admiralty  Law,  110;  7  Peters,  343.  Where 
this  collision  occurred,  the  influence  of  the  tide 
was  felt. 

We  have,  then,  presented,  simply  and  broad- 
ly, the  q^uestion  whether  the  district  courts, 
when  acting  as  instance  courts  of  admiralty, 
have  power  to  try  any  case  of  collision  occur- 
ring in  the  body  of  a  county  of  any  State. 

In  Great  Britain,  in  1776,  where  our  sepa- 
ration from  that  country  took  place,  the  com- 
mon law  courts  issued  writs  of  prohibition  to 
the  Court  of  Admiralty,  restraining  the  exer- 
cise of  this  jurisdiction  in  cases  of  collision 
taking  place  on  rivers  within  the  flow  of  tide, 
and  within  the  body  of  an  English  county;  but 
the  admiralty  has  continued  at  times  to  exer- 
cise the  jurisdiction,  nor  do  I  think  the  valid- 
ity of  such  a  decree  could  be  called  in  question, 
because  of  the  want  of  power.  In  the  British 
colonies  on  this  continent,  and  elsewhere,  the 

i'urisdiction  to  proceed  in  rem  (in  such  a  case) 
las  been  undisputed,  so  far  as  I  can  ascertain, 
and  a  cause  of  collision  in  the  Instance  Coort 
of  Admiralty  is  peculiarly  a  suit  in  rem,  com- 
mencing with  the  arrest  of  the  ship.  Abbott 
on  Shipping,  233. 

I  agree  with  my  dissenting  brethren,  that 
the  Constitution  of  the  United  States  is  an  in- 
strument and  plan  of  government  founded  in 
the  common  law,  and  that  to  common  law 
terms  and  principles  we  must  refer  for  a  tme 
understanding  of  it,  as  a  general  rule  having 
few  exceptions;  and  so,  also,  to  the  common 
law  modes  of  proceeding  in  the  exercise  of  ths 
judicial  power  we  must  refer  as  a  general  nils 
covering  the  whole  ground  of  remedial  justice 
to  be  administered  by  the  national  courts.  To 
this  there  are  two  prominent  *exoep-  [*467 
tions;  flrst,  the  trial  of  cases  in  equity;  and, 
second,  of  cases  of  admiralty  and  maritime  ju- 
risdiction. These  may  be  tried  according  to  the 
forms  of  the  English  Chancery  Court,  or  the 
English  Admiraltv  Court,  and  without  the  in- 
tervention of  a  Jury.  In  chancery,  the  true 
limit  of  judicial  power  is  prescribed  by  the 
sixteenth  section  of  the  Judiciary  Act  of  1789. 
The  equity  powers  begin  where  the  common 
law  powers  end,  in  affording  an  adequate  rem- 
edy. So,  in  cases  arising  in  bodies  of  counties 
(where  the  common  law  prevails)  that  would 
be  cognizable  in  the  admiralty  had  the  cause 
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of  action  arisen  on  the  ocean,  the  English  rule 
has  be%*n  equally  stringent  in  maintaining  the 
oommon  law  remedies  where  they  could  afford 
fdain  and  adequate  relief.  And  I  think  the 
case  before  us  must  be  tested  by  the  foregoing 
principles.  The  proceeding  is  against  the  ves- 
sel, which  the  decree  condemns;  the  case  is  the 
same  as  on  a  bottomry  bond  enforced  against 
the  Teasel  or  of  a  mortgage  enforced  in  chan- 
cery. In  neither  case  have  the  common  law 
eourtfl  any  power  to  afford  relief,  by  enforcing 
the  lien  on  the  thing;  still,  the  remedy  at  law, 
m  case  of  the  mortgage  or  the  collision,  is 
open  to  the  injured  party  to  proceed  against 
the  person;  that  is,  of  the  debtor  in  the  one 
ease,  and  against  a  trespasser  in  the  other. 
By  the  maritime  law,  the  vessel  doing  the  in- 
jury is  liable  in  rem  for  the  tort;  this  is  the 
right,  and  the  remedy  must  be  found  some- 
where. Chancery  has  no  power  to  interfere, 
nor  have  the  common  law  courts  any  power  to 
seize  the  vessel  and  condemn  her;  and  it  seems 
to  me  to  be  a  strange  anomaly,  that  where  no 
other  court  can  afford  the  particular  relief,  in  a 
ease  confessedly  within  the  admiralty  jurisdic- 
tion if  occurring  on  the  ocean,  that  the  power 
did  not  exist  because  the  trespass  took  place  in 
the  body  of  a  State  and  county. 

I  have  thus  briefly  stated  my  reasons  for 
sustaining  admiralty  jurisdiction  in  this  in- 
stance, because  of  the  divided  opinions  of  the 
jodgrs  on  the  question;  and  because  I  do  not 
mtend  to  be  committed  to  any  views  beyond 
those  arising  on  the  precise  case  before  the 
court.  I  therefore  concur  that  the  jurisdiction 
exists.  The  facts  in  my  judgment  authorize 
affirmance  of  the  decree  below. 


Woodbury,  J.,  dissenting. 

It  is  important  to  notice  in  the  outset  some 
imusual  features  in  this  case.  The  Supreme 
Gcmrt  is  called  upon  to  try  the  facts  as  well  as 
the  hiw  in  it,  and  to  decide  them  between  par- 
ties in  interest  who  belong  to  the  same  State, 
ind  as  to  a  transaction  which  happened,  not 
00  the  hi^h  seas,  as  is  usual  in  torts  under  ad- 
miralty jurisdiction,  but  two  hundred  miles 
tbove  the  mouth  of  the  Mississippi  River, 
vithin  the  limits  of  a  county,  and  in  the  heart 
«f  the  State  of  Louisiana.  A  question  of  ju- 
risdiction, therefore,  arises  in  this,  which  is 
fery  important,  and  must  first  be  disposed  of. 
468*]  It  •involves  the  trial  by  jury  as  to  tres- 
passers of  every  kind  happening  between  the 
oeean  and  the  head  of  tide  waters  in  all  the 
Bumerous  rivers  of  the  United  States,  as  well 
as  the  rights  of  the  citizens  near  them,  in  such 
disputes  with  their  neighbors,  to  be  tried  by 
their  own  local  tribunals  and  thoir  own  laws, 
rather  than  be  subject  to  the  great  inconven- 
ience and  expense  of  coming  hither,  at  such  a 
Astance,  and  under  a  different  code  to  vindicate 
their  just  claims.  These  interesting  considera- 
tions in  the  case,  and  my  differing  in  opinion  on 
them  from  the  majority  of  the  court,  will,  it  is 
hoped,  prove  a  sufficient  apology  for  justifying 
that  difference  in  some  detail. 

A  great  principle  at  the  foundation  of  our 
political  system  applies  strongly  to  the  present 
caie,  and  is,  that,  while  supporting  all  the 
powers  clearly  granted  to  the  general  govern - 
iB«Dt,  wp  ought  to  forbear  interfering  with  ' 
I  J  Tj.  ed. 


what  has  been  reserved  to  the  States,  and,  in 
cases  of  doubt,  to  follow  where  that  principal 
leads,  unless  prevented  hy  the  overruling  au- 
thority of  high  judicial  decisions.  So,  under 
the  influence  of  kindred  considerations,  in  case 
of  supposed  improvements  or  increased  con- 
venience by  changes  of  the  law,  it  is  an  imper- 
ative duty  on  us  to  let  them  be  made  by  repre- 
sentatives of  the  people  and  the  States,  through 
acts  of  Congress,  rather  than  by  judicial  legis- 
lation. Paine's  G.  C.  75.  Starting  with  these 
views,  then,  what  is  the  character  of  the  ad- 
judged cases  on  the  facts  here  to  which  they 
are  to  be  applied? 

Those  to  be  found  on  the  subject  of  torts 
through  the  collision  of  vessels  are  mostly  of 
English  origin,  coming  from  a  nation  which  is 
not  only  the  source  of  much  of  our  own  juris- 
prudence, but  entitled  by  her  vast  commerce 
to  great  respect  in  all  matters  of  maritime 
usage  and  admiralty  law.  No  principle  appears 
to  l^  better  settled  there  than  that  the  Court  of 
Admiralty  has  not  jurisdiction  over  torts 
whether  to  person  or  property,  unless  commit- 
ted on  the  high  seas,  and  out  of  the  limits  of  a 
county.  3  BI.  Com.  106;  4  Instit.  134;  Doug.  R. 
13;  2  East's  Crown  Law,  803;  Bac.  Abr.  Courts 
of  Admiralty,  A;  5  Rob.  Ad.  345;  Fitzh.  Abr. 
192,  416;  2  Dod.  83;  4  Rob.  Ad.  60,  73;  2 
Brown's  Civ.  and  Ad.  Law,  110,  204;  2  Hagg. 
Ad.  308;  3  D.  &  E.  315;  3  Hagg.  Ad.  283, 
369;  4  Instit.  126;  Chambcriain  et  at  v.  Chand- 
ler, 3  Mason's  C.  C.  244.  This  is  not  a  doc- 
trine which  has  grown  up  there  since  the 
adoption  of  our  Constitution,  nor  one  obsolete 
and  lost  in  the  midst  of  antiquity;  but  it  is 
laid  down  in  two  acts  of  Parliament  as  early 
as  the  fourteenth  century,  and  has  been  adhered 
to  uniformly  since,  except  where  modified  with- 
in a  few  years  by  express  statutes.  The 
Public  Opinion,  2  Hagg.  Ad.  398;  6  Dane's  Abr. 
341. 

The  first  of  these  acts,  the  thirteenth  of 
Richard  II.,  declared  that  the  admiralty  must 
"not  meddle  henceforth  of  anything  done  with- 
in the  realm,  but  only  of  a  thing  done  up- 
on the  sea."  3  Hagg.  Ad.  282;  1  Statutes  at 
r^rge,  419.  Then,  in  two  years  after, 
*to  remove  any  doubts  as  to  what  was  [*460 
meant  by  the  realm  and  the  sea,  came  the  fif- 
teenth of  Richard  IL,  ordering,  that  of  "things 
done  within  the  bodies  of  counties,  by  land  or 
water,  the  admirals  shall  have  no  cognizance, 
but  they  shall  be  tried  by  the  law  of  the  land." 
2  Pickering's  Statutes,  841.  This  gave  to  the 
common  law  courts  there,  and  forbade  to  the 
admiralty,  the  trial  of  all  collisions  between  ves- 
sels when  not  on  the  high  seas,  and  not  out  of 
the  body  of  a  county,  though  on  waters  navi- 
gable and  salt,  and  where  strong  tides  ebbed 
and  flowed.  2  Hagg.  Ad.  398;  Selden  on  Do- 
minion of  the  Sea,  B.  2,  ch.  14.  And  it  did 
this  originally,  and  continued  to  do  it,  not  only 
down  to  the  eighteenth  century,  but  to  our 
Revolution,  and  long  since;  because  it  was 
necessary  to  secure  the  highly  prized  trial  by 
jury,  rather  than  by  a  single  judge,  for  every- 
thing happening  where  a  jury  could  be  had 
from  the  vicinage  of  the  occurrence  within  a 
county,  and  because  it  secured  a  decision  on 
their  rights  by  the  highly  prized  common  law, 
inherited  from  their  fathers,  and  with  which 
tliey  were  familiar,  ratWr  Wvau  \>^  \Xk«  ^\n^ 
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law  or  any  other  torergn  code,  attempted  to 
be  forced  upon  the  commons  and  barons  by 
Norman  conquerers  or  their  partisans. 

Among  the  cases  in  point  as  to  this, 
both  long  before  and  since  our  Revolu- 
tion, one  of  them,  Velthasen  r.  Ormsley, 
8  D.  &  E.  815,  happened  in  A.  D.  1789,  the 
very  year  the  Constitution  was  adopted.  See, 
also,  violet  v.  Blague,  Cro.  Jac.  514;  2  Hagg. 
Ad.  308;  4  Instit.  134-138;  6  Dane's  Abr.  341, 
Prohibition.  And  one  of  the  most  itrenuous 
advocates  for  admiralty  iurisdlction  in  Great 
Britain  admits,  that  for  damages  done  by  the 
collision  of  ships,  "if  done  at  sea,  remedy  can 
be  had  in  the  admiralty,  but  not  if  it  happen 
within  the  body  of  a  county."  2  Browne's  Civ. 
and  Ad.  Law,  111. 

Since  then,  on  his  complaint,  an  express  stat- 
ute has  been  passed  (1  and  2  Qeorse  TV.  ch.  75, 
■ec.  82),  that  any  damage  done  by  a  foreign 
ship,  'in  any  harbor,  port,  river,  or  creek," 
may  be  prosecuted  either  in  admiralty,  or  com- 
mon law  courts.  The  Christiana,  2  Hagg.  Ad. 
184;  38  British  Statutes,  ch.  274.  And,  later 
itill,  a  like  change  is  considered  by  some  to  be 
made  concerning  injuries  by  domestic  shii>s, 
under  the  4  and  5  Victoria,  ch.  45.  (See  it  in 
the  Statutes  at  Large.)  But  till  these  statutes, 
not  a  case  of  this  kind  can  probably  be  found 
sustained  in  admiralty,  even  on  the  River 
Thames,  at  any  place  within  the  body  of  a  coun- 
ty, though  yearly  covered  with  a  large  portion 
of  the  navigation  of  the  world.  See  cases  be- 
fore cited,  and  1  Dod.  Ad.  488;  1  Wm.  Rob. 
47,  131,  182,  316,  371,  301,  474;  Curtis's  Ad- 
miralty, tit.  Collision. 

Nor  is  this  a  peculiarity  in  the  admiralty 
system  of  that  country  confined  to  torts  alone. 
But  the  same  rule  prevails  as  to  crimes,  and  has 
always  been  adhered  to,  with  a  single  excep- 
tion, originally  made  in  the  statute  itself  of 
Richard,  as  to  murder  and  mayhem  committed 
in  great  vessels  in  the  great  rivers  below  the 
470*]  first  bridges.  *Com.  Dig.  Admiralty, 
E,  5,  note;  Hales  History  of  O^mmon  Law, 
86;  3  Rob.  Ad.  336;  4  Inst.  148;  1  Hawk.  P. 
0.  ch.  37,  sec.  36;  Palmer's  Practice  in  House 
of  Lords,  371,  note. 

The  next  inquiry  is,  if  this  distinction,  con- 
fining the  iurisdlction  in  admiralty  over  torts 
to  such  as  happen  on  the  high  seas  without  the 
limits  of  a  county,  rested  on  such  important 
principles  as  to  be  adopted  in  this  country? 
Some  seem  disposed  to  believe  it  of  so  little 
consequence  as  hardly  to  have  been  worth  at- 
tention. But  this  is  a  great  mistake.  The  con- 
troversy was  not  in  England,  and  is  not  here,  a 
mere  struggle  between  salt  and  fresh  water,  sea 
and  lake,  tide  and  ordinary  current,  within  a 
county  and  witibout,  as  a  technical  matter 
only. 

But  there  are  imbedded  beneath  the  surface 
three  great  questions  of  principle  in  connection 
with  these  topics,  which  possess  the  gravest 
eonstitutional  character.  And  they  can  hardly  be 
regarded  as  of  little  consequence  here,  and  as- 
suredly not  less  than  they  possessed  abroad, 
where  they  involve,  (1.)  the  abolition  of  the 
trial  by  jury  over  large  tracts  of  country,  (2.)  the 
substitution  there  of  the  civil  law  and  its  forms 
for  the  common  law  and  statutes  of  the  States, 
fSJ  and  the  encroacbment  widely  on  the  juris - 
diction   of   the    trihunaAn   of    the    State   over 
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disputes  happening  there  Tietween  its  own  dt 
izens. 

Without  intending  to  enter  with  any  minute 
ness  into  the  orisin  and  history  of  admiralty 
jurisdiction  abroad,  it  will  be  sufficient,  in  ordei 
to  illustrate  the  vital  imoortance  of  this  ques- 
tion of  locality,  to  say  that  the  trial  by  jury 
and  the  common  law,  so  ardently  adhered  to  by 
the  Anglo-Saxons,  was  soon  encroached  on 
after  the  conquest  by  the  Norman  admirals 
claiming  jurisdiction  over  certain  maritime 
matters,  not  only  on  the  ocean,  and  trying  them 
without  a  jury,  and  on  principles  of  their  favor 
ite  civil  law,  but  on  the  waters  within  the  body 
of  a  county,  and  where  a  jury  could  easily  be 
summoned,  and  where  the  principles  of  the 
common  law  had  ever  in  England  been  accus- 
tomed to  prevail.  A  struggle,  therefore,  of 
course,  soon  sprung  up  in  respect  to  this,  as 
their  monarchs  had  begun  to  organize  an  ad- 
miral's court  within  a  century  after  the  oon- 
?uest,  but  without  anv  act  of  Parliament  now 
bund  to  vindicate  it.  See  the  Statutes  at 
Large,  and  8  Reeves'  History  of  the  Enfliish 
Law,  197.  And  laying  down  some  regulauons 
as  to  its  powers  by  ordinances,  as  at  Hastings, 
under  Edward  I.,  but  not  by  an  acts  of  Parlut- 
ment  consulting  the  wishes  of  the  barons  and 
the  Commons.  Whether  this  was  constitutional 
or  not,  it  was  sufficient  to  make  them  look  on 
the  admiralty  as  a  foreign  and  odious  interloper. 
Reeves  says  (3  Reeves'  Hist,  of  English  Law, 
137.)  'The  office  of  admiral  is  considered  by 
the  French  as  a  piece  of  State  invented  by 
them."  And  whether  it  was  imported  thence 
by  the  conquerors,  or  originated  with  the 
Rhodians,  or  Romans,  or  Saracens,  rather  than 
the  French  or  English,  its  principles  seem  to 
•have  been  transplanted  to  Western  [•471 
Europe  from  the  Mediterranean,  the  cradle  of 
commerce  for  all  but  the  Asiastio  world;  and 
it  was  regarded  by  the  commons  and  barons  of 
England  as  an  intruder  into  that  realm,  and 
without  the  sanction  of  Parliament. 

In  the  course  of  a  few  years,  that  same  sturdy 
spirit,  which  in  Magna  Charta  was  unwillinff  to 
let  the  laws  of  England  be  changed  for  a  for- 
eign code,  proceeded,  by  the  13th  and  15th  of 
Richard  II.,  to  denounce  and  forbid   the  en- 
croachments of  the  admirals,  and  their   new 
forms  and  code  of  the  civil  law,  into  the  bodies 
of  counties  and  the  local  business  of  the  realm. 
It  produced  those  two  memorable  acts  of  Parlia- 
ment, never  since  departed  from  In  torts  or 
crimes  except  under  express  statutes,  and  fixing 
the  limit  of  jurisdiction  for  them  at  the  line  be- 
tween the  countries  and  the  high  seaa.    And 
they  have  ever  since  retained  it  there,  except  u 
above  named,   from  the   highest   principles  of 
safety  to  the  common  law,  English  liberties  and 
the  inestimable  trial  by  jury— principles  surely 
no  less  dear  in  a  republic  than  a  monarchy. 

If  the  power  of  the  admiral  was  permitted  to 
act  beyond  that  line,  it  was  manifestly  without 
the  apology  which  existed  thus  far  on  the  ocean, 
of  there  being  no  jury  to  be  called  from  the 
vicinage  to  try  the  case.  Prynne's  Animadver* 
sions,  92,  93;  Fitzh.  Abr.  192,  216.  And  if 
the  act,  by  an  alias  and  a  fiction,  was  alleged  to 
be  done  in  the  county,  when  in  fact  it  happened 
at  a  distance,  on  the  seas,  the  jury  wouldbe  less 
useful,  not  in  truth  residing  near  the  place  of 
i\\e  occuTTene^,  Tko\.  sa^mvatA.^  ^Itb  IKe  \Mirties 
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or  witnesses,  and  the  case  itself,  not  being  one 
happening  where  the  common  law  usually  oper- 
ated, and  with  which  the  people  and  the  judges 
were  familiar. 

This  last  circumstance  furnished  another 
reason  why  the  admiralty  court  was  allowed 
there,  and  should  be  here,  to  continue  to  exer- 
else  some  jurisdiction,  besides  their  military  and 
naval  power,  over  the  conduct  of  seamen  and 
the  business  of  navigation  when  foreign.  Be- 
cause such  matters  were  connected  vath  the 
ocean,  with  foreign  intercourse,  foreign  laws, 
and  foreign  people,  and  it  was  desirable  to  have 
the  law  as  to  them  uniform,  and  administered 
by  those  possessing  some  practical  acquaintance 
with  such  subjects;  they  oeinff,  in  short,  matters 
extraterritorial,  international,  and  peculiar  in 
some  degree  to  the  great  highway  of  nations.  It 
is  when  thus  confined  to  that  great  highway  and 
its  concerns,  that  admiralty  law  deserves  the 
just  tribute  sometimes  paid  to  it  of  expansive 
wisdom  and  elevated  equity.*  Then  only  there 
is  an  excellence  in  such  regulations  as  to  navi- 
gation over  those  for  rights  and  duties  on  land ; 
the  last  being  often  more  for  a  single  people, 
and  their  limited  territory,  while  the  former  are 
CO  most  matters  more  expanded,  more  liberal — 
472*]  the  gathered  wisdom  of  and  for  *all 
maritime  ages  and  nations.  They  are  also  what 
has  been  approved  by  all  rather  than  a  few,  and 
for  the  territory  of  all  in  common.  And  hence 
that  beautiful  tribute  paid  to  them  by  Antoninus, 
and  just  as  beautiful,  that  he  was  "lord  of  the 
world,  but  Law  the  lord  of  the  sea."  2 
Browne's  Civ.  and  Ad.  Law,  38. 

The  sea  being  common  to  all  nations,  its 
police  and  the  rights  and  duties  on  it  should  be 
governed  mainly  by  one  code,  known  to  all,  and 
worthy  to  be  respected  and  enforced  by  all. 
This,  it  will  be  seen,  indicates  in  letters  of 
itrong  light  the  very  line  of  boundary  which  wo 
have  oeen  attempting  to  draw,  on  grounds  of 
dm  principle,  here  as  well  as  in  England.  It 
is  the  line  between  State  territory  and  State 
liws  on  the  one  band,  and  the  ocean,  the  terri- 
tory of  all  nations,  and  the  laws  of  all  nations, 
the  admiralty  and  sea  laws  of  all  nations,  on 
the  other  hand,  leaving  with  those,  for  instance, 
residing  within  local  jurisdictions,  and  doing 
business  there,  the  local  laws  and  local  tribunals, 
but  with  those  whose  home  and  business  are  on 
the  ocean  the  forms  and  laws  and  tribunals 
which  are  more  familiar  to  them.  This  line 
being  thus  a  certain  and  fixed  one,  and  resting 
on  sound  principles,  has  in  England  withstood 
the  shock  of  ages.  It  is  true,  that  some  modi- 
ftettions  have  been  recently  made  there,  but 
only  by  express  statutes,  and  carefully  guard- 
ed so  as  not  to  innovate  on  the  common  law 
and  the  trial  by  jury.  That  this  line  of  distinc- 
tioD  was  in  fact  appreciated  quite  as  highly  here 
is  in  England  is  shown  by  various  circumstances 
thst  need  not  be  repeated;  but  among  them 
were  solemn  resolutions  of  the  old  Congress 
sgainst  acts  concerning  trade  and  revenue,  ex- 
toiding  the  power  of  admiralty  courts  beyond 
their  ancient  limits,  and  thus  taking  away  the 
trill  by  jury.  1  Journal,  19,  20.  And  as  a 
striking  evidence  of  the  dangerous  importance 

L — And  the  ylce^admiral  Is  hence  quaintly  called 
^e  Justice  of  tte  peace  for  the  sea,"  by  Sir  Leo- 
line  J«»i»v|n8 :  \mx  v>io  ever  siiopospd  him  the  Ju»» 
det  of  the  peace  two  hundred  miles  inward  from 
tht  sm7 


attached  to  this  outrage,  it  was  remarked  in  tha 
convention  of  North  Carolina,  that  "the  Stamp 
Act  and  the  taking  away  of  the  trial  by  jury 
were  the  principal  causes  of  resistance  to  Great 
Britain."  4  Elliot's  Deb.  157.  Indeed,  this 
same  jealousy  of  the  civil  law,  and  its  mode  of 
proceeding  without  a  jury,  led,  in  the  first 
legislation  by  Congress,  to  forbid  going  into 
chancery  at  sil,  if  relief  at  law  is  as  ample  and 
appropriate.  See  sixteenth  section  of  Judiciarr 
Act,  1  Statutes  at  Large,  83.  So  aa  to  admi- 
ralty, a  statute  of  Pennsylvania,  passed  during 
the  Revolution,  allowed  it  only  in  cases  "not 
cognizable  at  common  law."  1  Dall.  106. 
And  our  fathers  never  could  have  meant,  that 
parties,  for  matters  happening  within  a  county 
or  State,  should  be  dragged  into  admiralty  any 
more  than  equity,  if  as  full  a  remedy,  and  of  as 
good  a  kind,  existed  in  courts  of  law,  where 
they  could  enjoy  their  favorite  code  and  mode  of 
trial.  1  Bald.  C.  C.  405.  This  would  leave 
much  to  admiralty  still,  as  well  aa  to  equity,  and 
more  especially  in  the  former,  by  proceedings 
in  rem.  And  when  it  became  convenient  to 
veSto  additional  power  in  the  same  court,  or 
power  over  a  wider  range  of  territory,  as  it 
*might  in  the  progress  of  society  and  [*47S 
business,  it  could  be  done  here  by  express  stat- 
ute, as  it  has  been  in  respect  to  tne  lakes,  under 
the  power  to  regulate  commerce,  and  allowing 
a  trial  by  jury  if  desired. 

In  short,  instead  of  less,  much  additional  im- 
portance should  be  attached  to  this  line  of  dis- 
tinction here,  beyond  what  exists  in  England; 
because  it  involves  here  not  only  all  the  impor- 
tant consequences  it  does  there,  but  some  which 
are  new  and  peculiar.  Instead  of  being,  as  it 
once  was  there,  a  contest  between  courts  of  one 
and  the  same  ^vemment,  it  may  become  here 
a  struggle  for  jurisdiction  between  courts  of  the 
States  and  courts  of  the  United  States,  always 
delicate  and  fre<juently  endangering  the  har- 
mony of  our  political  system.  And  while  the 
result  there,  in  favor  of  the  admiralty,  would 
cause  no  additional  inconvenience  and  expense, 
as  all  the  courts  sit  in  one  city,  such  a  result 
here  compels  the  parties  to  travel  beyond  their 
own  counties  or  States,  and  in  case  of  appeal  to 
come  hither,  a  distance  sometimes  of  a  thousand 
or  fifteen  hundred  miles. 

Admitting,  then,  as  we  must,  that  the  doc- 
trine I  have  laid  down  as  to  torts  was  the  estab- 
lished law  in  England  at  our  Revolution,  and 
was  not  a  mere  technical  doctrine,  but  rested  on 
great  principles,  dear  to  the  subject  and  his 
rights  and  liberties,  should  it  not  be  considered 
as  the  guide  here,  except  where  altered,  if  at 
all,  by  our  colonial  laws  or  constitutions,  or  acts 
of  Congress,  or  analogies  which  are  binding,  or 
something  in  it  entirelv  unsuitable  to  our  con- 
dition? The  best  authorities  require  that  it 
should  be.  1  Peters'  Ad.  116,  236,  note;  I 
Peters'  C.  C.  104,  111-114;  1  Paine's  a  0. 
Ill;  2  Gall.  398,  471;  3  Mason,  27;  Bemis  v. 
The  Janus  et  al.  1  Baldwin's  C.  0.  545;  12 
Wheat.  638;  1  Kent's  Com.  377;  4  DalL  429; 
4  Wash.  C.  C.  213.  Yet  this  is  contested  in 
the  present  case. 

Some  argue  that  the  Constitution,  by  extend* 
ing  the  judicial  power  to  "all  cases  of  admiralty 
and  maritime  jurisdiction,"  meant  cases  different 
from  those  recognized  in  England  as  belonginf^ 
to  the  admiralty  at  ike  ^^oXxiWou^  ot  \Xi<(A%  %:^ 
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modifed  by  ourselves  when  colonies.  These 
jurists  stand  prominent,  and  their  views  seem 
to-day  adopted  by  a  portion  of  this  court.  See 
the  argument  in  De  Lovio  r.  Boit,  2  Gall.  898. 

The  authorities  which  I  have  cited  against 
this  position  seem  to  me  overwhelming  in  num- 
ber and  strength;  and  some  of  them  come 
from  those  either  engaged  in  making  the  Con- 
stitution, or  in  construing  it  in  the  earliest 
stages  of  its  operation.  Let  me  ask,  What 
books  have  we  for  admiralty  law,  then,  as  well 
as  common  law — both  referred  to  in  the  Consti- 
tution— but  almost  exclusively  English  ones? 
What  had  the  profession  here  been  educated  to 
administer — English  or  French  admiralty? 
Surely  the  former.  The  judges  here  were 
English,  the  colonies  English,  and  appeals,  in 
all  cases  on  the  instance  side  of  the  court,  lay  to 
the  English  admiralty  at  home. 
474*]  *What  ''cases  of  admiralty,"  then, 
%ere  most  likely  to  be  in  the  minds  of  those  who 
Incorporated  those  words  into  the  Constitution  ? 
—cases  in  the  English  reports,  or  those  in  Spain, 
or  Turkey  r— cases  living  and  daily  cited  and 
practised  on  both  in  England  and  here,  or  those 
in  foreign  and  dead  languages,  found  in  the 
assizes  of  Jerusalem  near  the  time  of  the  Cru- 
sades? 

It  is  inferred  by  some,  from  6  Dane's  Abr. 
352,  353,  that  cases  in  admiralty  are  to  be  ascer- 
tained, not  by  English  law  at  the  Revolution, 
but  by  principles  of  "general  law."  And 
Judae  Washington  held,  it  is  said,  we  must  go 
to  the  general  maritime  law  of  the  world,  and 
not  to  England  alone.  Dain  et  al.  v.  Sloop 
Severn,  4  Hazard's  Penn.  Reg.  248,  in  1828. 
But  the  whole  tenor  of  Mr.  Dane's  quotations 
and  reasons,  in  respect  to  admiraltv  jurisdic- 
tion, is  to  place  it  on  the  English  basis;  and 
Judse  Washington,  in  several  instances,  took  it 
for  his  guide,  and  commended  it  as  the  legal 
guide.  In  The  United  States  v.  Gill,  4  Dall. 
420,  he  says:  "But  still  the  question  recurs,  Is 
this  a  case  of  admiralty  and  maritime  jurisdic- 
tion within  the  meaning  of  the  Constitution? 
The  words  of  the  Constitution  must  be  taken 
to  refer  to  the  admiralty  and  maritime  jurisdic- 
tion of  England,  from  whose  code  and  practice 
we  derived  our  systems  of  jurisprudence,  and, 
generally  speaking,  obtain  the  best  glossary." 
See,  also,  4  Wash.  456,  457. 

Neither  of  these  eminent  Jurists  was  ever 
likely  to  go  to  the  laws  of  Continental  Europe 
at  guides,  unless  in  cases  not  well  settled  either 
here  or  in  England,  and  then,  as  in  the  com- 
mon law  courts  and  in  chancery,  they  might 
properly  search  all  enlightened  systems  of  ju- 
risprudence for  suggestions  and  principles  to 
ai<L  Chancellor  Kent,  also,  with  his  accus- 
tomed modesty,  yet  with  clearness,  supporting 
a  like  doctrine  with  that  just  quoted  from  Judge 
Washin^on,  observes:  "But  I  apprehend  it 
may  fairly  be  doubted,  whether  the  Constitu- 
tion of  the  United  States  meant,  by  admiralty 
and  maritime  jurisdiction,  anything  more  than 
that  jurisdiction  which  was  settled  and  in  prac- 
tice in  this  country  under  the  English  jurispru- 
dence when  the  Constitution  was  made."  1 
Kent's  Com.  377.  Another  strong  proof  that 
this  was  the  opinion  prevailing  nere  at  that 
time  is,  that  a  court  of  admiralty  was  estab- 
linhed  JD  Vir^nia,  in  1779,  under  the  recom- 
mendation  of  Congreaa  to  all  the  States  to  make 


prize  courts;  and,  by  the  act  of  Assembly,  it  Is 
expressly  provided  that  they  are  to  be  "gov- 
erned in  their  proceedings  and  decisions  by  the 
regulations  of  the  Congress  of  the  United 
States  of  America,  by  the  acts  of  the  General 
Assembly,  by  the  laws  of  Oleron,  and  the  Rho- 
dian  and  Imperial  laws,  so  far  as  they  have 
been  heretofore  observed  in  the  English  courts 
of  admiralty,  and  by  the  laws  of  nature  and 
nations."  10  Hening's  Stat.  98.  Thev  thus, 
after  our  own  laws.  State  and  national,  made 
England  the  guide. 

It  is  said  by  others,  appealing  to  feelings  of 
national  pride,  that  we  are  to  look  to  our  own 
Constitution  and  laws,  and  not  to  England,  for 
*a  guide.  So  we  do  look  to  our  own  [*475 
laws  and  Constitution  first,  and  when  they  are 
silent  go  elsewhere.  But  what  are  our  own 
laws  and  Constitution,  unless  those  in  England 
before  our  Revolution,  except  so  far  as  altered 
here,  either  before,  or  then,  or  since,  and  ex- 
cept such  in  England  then  as  were  not  applica- 
ble to  our  condition  and  form  of  government? 
This  was  the  guide  adopted  by  this  court  in 
its  practice  as  early  as  August  8th,  1791  (1  How- 
ard, 24),  and  as  late  as  January,  1842,  it  treated 
the  practice  in  England  as  the  rule  in  equity, 
where  not  otherwise  directed;  and  in  Gunes 
et  al.  V.  Relf  et  al.,  15  Peters,  9,  it  decided 
that  when  our  own  "rules  do  not  apply,  the 
practice  of  the  circuit  and  district  courts  must 
be  regulated  by  the  practice  of  the  Court  of 
Chancery  in  England."  See,  also,  Vattier  y. 
Hinde,  7  Peters,  274.  And  most  of  its  forma 
and  rules  in  admiralty  have  been  adopted  in 
our  district  and  circuit  courts.  See  Rule  XC 
in  1  How.  66,  Pref.  And  this  court  haa 
again  and  again  disposed  of  important  admi- 
ralty questions,  looking  to  England  alone, 
rather  tnan  the  continent,  as  a  guide  when  they 
differed. 

Thus  the  continental  law  would  carry  admi- 
ralty jurisdiction  over  all  navigable  itreama. 
Yet  this  court  has  deliberately  refused  to  do  it, 
in  The  Thomas  JefTerson,  10  Wheat.  428. 
Had  it  not  so  refused,  in  repeated  instances, 
there  would  have  been  no  necessity  for  the  re- 
cent act  of  Congress  as  to  the  lakes  and  their 
tributaries.  So,  the  civil  law  gives  a  lien  for 
repairs  of  domestic  ships;  but  this  court  has 
not  felt  justified  in  doing  it  without  a  statute, 
because  not  done  in  England.  7  Peters,  324. 
And  in  Hobart  r.  Drogan  et  al.  10  Peters,  122, 
this  court  felt  bound  to  follow  the  En^irlish  de- 
cisions as  to  salvage,  though  in  some  respecu 
harsh.    See,  also,  3  Howard,  568. 

So,  when  the  Constitution  and  the  acts  of 
Congress  speak,  as  they  do  in  several  instances, 
of  the  "common  law,"  do  they  not  mean  the 
English  common  law?  This  court  so  decided 
in  Robinson  v.  Campbell,  3  Wheat.  223,  adher- 
ing, it  said,  "to  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in 
that  country,  from  which  we  derive  our  knowl- 
edge of  those  principles."  Why  not,  then, 
mean  the  English  admiraltv  law  when  tliey 
speak  of  "cases  of  admiralty  ano  maritime 
jurisdiction"?  They  of  course  must,  by  all 
analogous  decisions  and  by  established  usage, 
as  well  as  by  the  opinions  of  eminent  jurists. 
The  English  decisions  furnish,  also,  the  most 
natural,  appropriate,  uniform,  and  well  known 
pr'iuciples,  both  for  action  and  judicial  decision. 
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It  would  be  extraordinary,  indeed,  for  this 
court  to  undertake  to  exercise  a  legislative 
power  as  to  this  point,  and  without  warrant  to 
search  the  world  over  and  select,  for  the  trial 
of  private  rights,  anv  law  they  may  prefer. 
On  the  contrary,  its  duty  rather  is  to  declare 
the  law  which  has  already  become  ours,  which 
we  inherited  from  our  ancestors  or  have  enact- 
ed ourselves,  and  which  is  not  vagrant  and 
476*]  ^uncertain,  but  to  be  found  in  our  own 
judicial  history  and  institutions,  our  own  Con- 
stitution, acts  of  Congress,  and  binding  prece- 
dents. Congress  also  might,  in  many  instances, 
perhaps,  make  the  law  better  than  it  is,  and 
mould  it  so  as  to  meet  new  exigencies  in  soci- 
ety, and  suit  different  stages  of  business  and 
civilization;  and,  by  new  laws  as  to  navigable 
waters,  judicial  tribunals,  and  various  other 
matters,  is  yearly  doing  this.  But  does  this 
court  possess  that  legislative  power?  And  if 
Congress  chooses  to  give  additional  jurisdiction 
to  the  District  Court  on  the  lakes,  or  tide 
waters,  or  navigable  streams  between  them, 
and  allow  jury  trials  when  desired,  under  its 
power  to  regulate  commerce  and  collect  a  rev- 
enue, will  this  not  answer  every  valuable  pur- 
pose, and  supply  any  new  want  or  fancied  im- 
provement in  a  more  satisfactory  and  more 
constitutional  manner  than  for  courts  to  do  it 
without  consulting  Congress? 

That  Congress  possess  the  power  to  do  this 
cannot  be  plausibly  questioned.  The  late  law 
as  to  jurisdiction  over  the  lakes,  which  is  given 
to  the  District  Court,  but  not  as  an  admiralty 
case  under  the  Constitution,  and  with  a  jury 
when  desired,  is  a  strong  illustration  of  legis- 
lative opinion  being  the  way  we  contend. 

Any  expansion  or  enlargement  can  be  thus 
made,  and  by  withdrawing  in  part  the  jurisdic- 
tion now  conferred  on  the  district  courts  in 
any  matters  in  admiralty,  Congress  can  also 
abridge  the  exercise  of  it  as  experience  and 
time  may  show  to  be  wise.  For  this  reason, 
we  are  unable  to  see  the  force  of  the  argument 
jost  offered  by  four  members  of  this  court,  that 
if  the  English  admiralty  law  was  referred  to 
in  the  expression  of  "all  cases  of  admiralty 
ind  maritime  jurisdiction,"  no  change  in  it 
eould  be  made,  without  being  at  the  trouble 
tad  expense  of  altering  the  Constitution. 

But  m  further  answer  to  this,  let  me  ask  if 
the  Constitution,  as  they  contend,  was  meant 
to  include  cases  in  admiralty  as  on  the  conti- 
nent of  Europe  rather  than  in  England,  could  the 
law  as  to  them  be  more  easily  altered  than  if  it 
was  only  the  law  of  England?  And  would  it 
not  take  the  interpretation  of  the  admiralty 
law  &8  much  from  the  courts  in  one  case  as  in 
the  other  ? 

It  is  conceded,  next,  that  legislation  has,  in 
some  respects,  in  England,  since  1789,  changed 
and  improved  her  admiralty  proceeding^;  but 
this  only  furnishes  additional  evidence  that  the 
Uw  was  different  when  our  Constitution  was 
framed,  and  that  these  changes,  when  useful 
and  made  at  all,  should  be  made  by  legislation 
and  not  by  judicial  construction,  and  they  can 
rightfully  have  no  force  here  till  so  made. 
United  States  y.  Paul,  6  Peters,  141.  The 
difference,  too,  between  a  change  by  Congress 
and  by  this  court  alone  is,  futhermore,  that 
the  former,  when  malpng  it,  can  and  doubtless 
m})  mJJow  a  trial  hy  Jury,  while  we  are  unable  ' 


to  do  this,  if  we  make  the  change  by  constm* 
ing  the  case  to  be  one  legitimately  of  admiralty 
jurisdiction. 

Finally,  then,  the  law,  as  it  existed  in  Eng- 
land at  the  time  of  the  ^Revolution,  as  [*477 
to  admiralty  jurisdiction  over  torts,  is  the  only 
certain  and  safe  ^de,  imless  it  has  been  clear- 
ly changed  in  this  respect,  either  by  the  Con- 
stitution or  acts  of  Congress,  or  some  colonial 
authority.  We  have  uready  seen  that  the 
Constitution  has  not  used  words  which  are 
fairly  open  to  the  idea  that  any  such  change 
was  intended.  Nor  has  it  made  any  alteration 
in  terms  as  to  torts.  And  no  act  of  Congress 
haa  introduced  any  change  in  respect  to  torts, 
having  in  this  respect  merely  conferred  on  the 
district  eourts  cognizance  of  "all  civil  cases" 
in  admiralty,  without  in  a  single  instance  de- 
fining what  shall  be  such  cases  in  connection 
with  torts.  The  next  inquiry,  then,  is,  whether 
the  colonies  changed  the  law  as  to  the  locality 
of  torts,  and  exercised  jurisdiction  over  them 
in  admiralty,  though  committed  within  a  county 
and  not  on  the  high  seas. 

I  am  compelled  to  go  into  these  details  more 
than  would  otherwise  be  done,  considering 
their  tediousness,  on  account  of  the  great  reli- 
ance on  them  in  one  of  the  opinions  just  read. 
In  order  to  operate  on  the  point  under  consider- 
ation, it  will  be  seen  that  any  colonial  change 
must  have  been  so  clear  and  universal  as  to 
have  been  referred  to  in  the  Constitution  and 
the  Act  of  Congress  of  1789,  and  to  be  the 
meaning;  intended  by  their  makers  to  be  em- 
braced m  the  expression  of  "cases  of  admiralty 
and  maritime  jurisdiction,"  rather  than  the 
meaning  that  had  usually  been  attached  to 
them  by  the  English  language  and  the  judicial 
tribunals  of  England,  for  centuries.  And  this 
change,  likewise,  must  have  been  clearly  meant 
to  be  referred  to  and  adopted,  notwithstanding 
its  great  encroachment  in  torts  on  the  boasted 
trial  by  jury,  and  which  encroachment  they 
were  denounang  as  tyranny  in  other  cases,  and 
notwithstanding  its  natural  consequences  would 
be  new  collisions  with  the  powers  of  the  State 
tribunals,  which  they  were  most  anxious  to 
avoid.  I  have  searched  in  vain  to  find  acts  of 
Assembly  in  any  of  the  thirteen  colonies,  before 
1776,  making  such  a  change,  much  less  in  a 
majority  or  all  of  theuL  Nor  can  I  find  any 
such  judicial  decisions  by  vice-admiralty  courts 
in  any  of  them,  much  less  in  all.  Nor  is  it  pre- 
tended that  any  acts  of  Parliament  or  judg- 
ments in  the  courts  in  England  had  prescribed 
a  different  rule  in  torts  for  the  colonies  from 
what  prevailed  at  home. 

It  would  be  difi&cult,  then,  to  show  that  a 
law  had  become  changed  in  any  free  country, 
except  by  evidence  contained  in  its  legislation, 
or  constitutions,  or  judicial  decisions.  But  some 
persons,  and  among  them  a  portion  of  this 
bench,  have  referred  to  commissions  of  ofi&ce  to 
vice-admirals  as  evidence  of  a  change  here; 
and  some,  it  is  feared,  have  been  misled  by 
them.  1  Kent's  Com.  367,  note;  2  Gall.  878. 

These  commissions,  in  the  largest  view,  only 
indicated  what  might  be  done,  not  what  was 
actually  afterwards  done  under  them.  In  the 
next  place,  all  must  see,  on  refiection,  that  a 
commission  issued  by  the  king  could  not  re- 
peal or  idter  the  eatabWi^^  \ii'ii%  ol  \Xi^  \ixA. 
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478*]  ^Besides  the  forms  of  some  of  these 
oommisions,  referred  to  in  De  Lovio  v.  Boit,  2 
Gall.  898,  an  entire  copy  of  one  of  them  is  in 
Stokes,  and  another  in  Duponceau  on  Jurisdic- 
tion, p.  158,  and  in  Woodcock's  Laws  of  the 
British  Colonies,  p.  66.  It  will  be  seen  that 
they  are  much  alike,  and  though  there  are  ex- 
pressions in  them  broad  enough  to  cover  all 
''fresh  waters*'  and  "rivers/*  and  even  "banks 
of  any  of  the  same*'  (Woodcock,  69),  yet  tide 
waters  are  never  named  as  the  limit  of  juris- 
diction; and,  over  and  paramount  to  the  whole, 
the  judffe  is  required  to  keep  and  cause  to  be 
executed  there  ''the  rights,  statutes,  laws,  or- 
dinances, and  customs  anciently  observed.*' 
Where  anciently  observed?  In  England,  of 
course;  and  thus,  of  course,  were  to  comply 
with  the  English  statutes  and  decisions  as  to 
admiralty  matters. 

This  limitation  is  inserted  several  times,  from 
abundant  caution,  in  the  commission  in  Wood- 
cock, 66,  67,  69. 

But  besides  these  conflicting  features  in  dif- 
ferent parts  of  them,  the  commissions  of  vice- 
admirals  here  seem,  in  most  respects,  copies  of 
mere  forms  of  ancient  date  in  England  (Wood- 
cock's Brit.  Ol.  123),  and,  of  course,  were 
never  intended  to  be  used  in  the  colonies  aa 
alterations  of  the  laws,  and  were,  as  all  know, 
void  and  obsolete  in  England  when  differing 
from  positive  statutes.  So  virtually  it  was  held 
in  the  colonies  themselves.  The  Little  Joe, 
Stewart's  Ad.  R.  405;  and  The  Apollo,  1  Hag. 
Ad.  312;  Wookcock's  Laws  and  (3onst.  of  the 
Colonies,  123.  These  commissions,  also,  if 
they  prove  anything  here  actually  done  differ- 
ent from  the  laws  in  England,  except  what  was 
made  different  bv  express  statute,  as  to  matters 
eonnected  with  breaches  of  the  laws  of  revenue 
and  trade,  and  not  as  to  torts,  prove  quite  too 
much,  as  they  go  above  tide  water  and  even  on 
the  land. 

But  it  is  not  believed  that  they  led  to  any 
inractices  under  them  here  different  from  the 
laws  at  home  in  respect  to  torts.  None  can 
now  be  found  stated,  either  in  reports  of  cases 
or  contemporaneous  history.  Probably  in  the 
eolonies  the  same  rules  aa  at  home  prevailed  on 
this,  for  another  reason;  because  no  statute  was 
passed  as  to  torts  here,  and  appeals  to  the  ad- 
miralty at  home  existed,  on  the  instance  side 
of  the  court,  till  a  recent  change,  so  aa  to  pre- 
serve uniformity  in  the  colonies  and  at  home. 
Bains  v.  The  James,  Baldw.  649;  Woodcock, 
242.  A  case  of  one  of  those  appeals  is  re- 
ported in  2  Rob.  248,  249  (The  Fabius).  There 
the  enlarged  powers  conferred  on  vice  admi- 
ralty courts  bv  the  6  and  7  of  William  m.,  as 
to  seizures  and  prosecutions  for  breaches  of  the 
laws  of  trade  and  revenue,  are  not,  as  I  un- 
derstand the  case,  considered  admiralty  pow- 
ers, and  we  all  know  they  were  not  so  per  se  or 
proprio  vigore.  A  looser  practice  In  the  colo- 
nies, but  no  difference  of  principle,  except  undei 
statute,  appears  to  have  been  tolerated.  Wood 
cock's  Laws,  etc.  273. 

In  accordance  with  this.  Tucker,  In  his  Ap 
479*]  pendix  to  Part  L  ""of  1  Black.  Com. 
432,  after  a  careful  examination  of  charters 
and  other  documents,  comes  to  the  conclusion, 
that  the  laws  at  home  before  emigration,  both 
Mfntute  ADd  common  /aw,  so  far  as  applicable 
to  the  coadition  of  the  oolotDlea,  and  In  favor  of 


life,  liberty,  and  property  of  tha  snbjeety  ^- 
mained  in  full  force  therein  until  repealed,  al- 
tered, or  amended  by  the  legislative  authcnrity 
of  the  colonies  respectivelv,  or  by  theoonatlta- 
tional  acts  of  the  same  when  they  became  sor* 
ereign  and  independent  States."  See,  also,  to 
this  effect,  Montgomery  v.  Henry,  1  Dall  40 1 
1  Chalmers's  Op.  195;  Woodcock,  166.  But 
what  seems  to  settle  this  inquiry  is  tlie  treatiaa 
of  a  colonial  judge,  giving  some  data  on  tbia 
very  subject,  and  of  course  well  informed  on 
the  subject.  Stokes's  View  of  Constitution  of 
British  Colonies  (p.  270)  contains  an  account  of 
the  admiralty  jurisdiction  in  the  colonies  before 
the  Revolution. 

Two  things  are  clearly  to  be  inferred  from 
him:  1st.  That  admiralty  and  nuuritime  cases 
extended  only  to  matters  "arising  on  tha  lil|^ 
seas";  and,  2d.  That  the  practice  and  ndes  of 
decision  in  admiralty  were  the  same  here  aa  In 
England. 

Thus,  in  chapter  13,  pa^^e  271,  he  sayat  *1b 
the  first  place,  as  to  the  jurisdiction  exerdsed 
in  the  court  of  vice-admiralty  in  the  eolonies, 
in  deciding  all  maritime  causes,  or  causes  arla- 
ing  on  the  high  seas,  I  bave  only  to  obeerve, 
that  it  proceeds  in  the  same  manner  that  the 
High  Court  of  Admiralty  In  England  does." 
"The  only  book  that  I  have  met  with,  which 
treats  of  the  practice  of  the  High  Court  of  Ad- 
miralty In  England,  Is  Clarke's  Praxia  Admi- 
ralitatis,  and  this  is  the  book  used  by  the  prac- 
titioners in  the  colonies."^ 

In  connection  with  this,  all  the  admiralty  ro* 
ports  we  have  of  cases  before  the  Revolution^ 
and  of  cases  between  1776  and  1789,  jeem  to 
corroborate  the  same  view,  and  are  worth  more 
to  show  the  actual  lurisdiction  here  than  hun- 
dreds of  old  commissions  containing  obsoleto 
powers  never  enforced.  There  Is  a  mannsertot 
volume  of  Auchmuty*s  decisions  made  in  tna 
Vice-Admiralty  Court  in  Massachusetts,  about 
1740.  See  Curtis's  Merchant  Seamen,  S48» 
note.  It  will  be  difficult  to  find  in  them,  avM 
in  one  colony,  much  more  In  the  thirteen,  eiaar 
evidence  of  any  change  here,  before  the  Bavo- 
lution.  In  respect  to  the  law  concerning  tha  lo- 
cality of  torts. 

The  very  first  case  of  QuitteviUe  v.  Woodbury 
(April  15,  1740)  is  a  libel  for  trespaaa.  But 
it  is  carefully  averred  to  have  taken  plaoa  *%t 
the  Bay  of  Hondurus,  upon  the  open  w&&^  on 
board  the  ship  King  George." 

*No  other  case  of  tort  is  printed,  and  [*489 
on  a  careful  examination  of  what  has  not  been 

Printed  no  case  is  found  varying  the  principle, 
'here  Is  one  for  conversion  of  a  vessel  and 
cargo,  July  80th,  1742,  tried  before  Georga 
Oadock,  deputy-judge  in  admiralty,  Fkurring- 
ton  V.  Dennis.  But  the  conversion  happened 
on  the  high  seas,  or  what  in  those  days  waa 
often  termed  the  "deep  sea."  So  a  dedaion  in 
the  State  of  Delaware,  in  1788,  reported  in  tha 


1. — Woodcock  on  the  British  Colonies  Is  egoal- 
\j  explicit,  that  the  vtce-admlraltv  courts  In  the 
colonies  were  called  so  because  in  fact  subordinate 
to  the  admiral tv  at  home,  and  with  like  jnrlsdl^ 
tlon,  except  where  altered  by  positive  statute. 
Thus,  speaklnc  of  **the  Jnrlsdiction  of  the  adml- 
raltj  over  subjects  of  maritime  contract,**  be  ssjs : 
**Wlth  respect  to  this  authority  It  may  be  onb 
necessary  to  obeerve,  that  in  such  matters  the  Ad- 
miralty Court  in  the  colonies  holdsplea  aneeaUy 
I  to  the  conrsa  ol  th%  lama  tanti  In  Bngland.'*    <P. 
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Introduction  to  4  Dall.  2  (last  edit.) ;  the  judge 
teems  to  concede  it  to  be  law  in  that  colony, 
that  all  cases,  except  prize  ones,  must  happen 
*'<m  the  hi^  seas  in  order  to  give  the  ad- 
miralty Jurisdiction  over  them. 

So  a  few  cases  before  the  adoption  of  the 
Oonstitution  are  reported  in  Bee  s  Admiralty 
Decisions,  though  they  are  mostly  on  contracts. 
But  they  all  make  a  merit  of  conforming  to  the 
course  in  the  English  admiralty,  rather  than 
exhibiting  departures  from  and  enlargements 
of  ita  jurisdiction.  See  one  in  A.  D.  1781 
(Bee's  Adm.  426),  and  another  in  the  same 
year  (p.  419),  and  another  in  1785  (p.  369).  But 
the  most  decisive  of  all  is  a  case  in  A.  D.  1780, 
in  the  High  Court  of  Appeals  in  Pennsylvania, 
Montgomery  v.  Henry  et  al.  1  Dall.  49. 

It  was  a  proceeding  in  admiralty,  regarded  by 
some  as  sounding  in  tort,  and  by  some  in  con- 
tract; but  as  to  the  line  of  jurisdiction,  this 
having  happened,  as  averred,  on  the  River 
Delaware,  the  court  say,  through  Reed,  their 
president:  "But  it  appears  to  us,  that  from 
the  13 th  and  15th  lUchard  U.  the  admiralty 
has  had  jurisdiction  on  all  waters  out  of  the 
body  of  the  county.  There  has  bc«n  great  de- 
bate as  to  what  is  meant  by  hi^h  seas.  A  road, 
haven,  or  even  river,  not  within  the  bod^  of 
the  county,  is  high  sea  in  the  idea  of  civihans. 
Therefore,  if  the  River  Delaware  is  out  of  the 
body  of  any  county,  we  think  it  clear  that  it  is 
within  the  admindty  jurisdiction." 

In  short,  as  to  this  matter  the  first  principles 
of  English  jurisprudence,  as  applicable  to  her 
colonies,  show  that  there  could  be  no  difference 
here  on  a  matter  of  this  Idnd,  unless  authorized 
by  express  statute  at  home,  extending  to  the 
colonies,  or  by  acts  of  Assembly  here,  express- 
ly sanctioned  at  home. 

Blackstone  says:  "For  it  hath  been  held, 
that  if  an  uninhabited  country  be  discovered 
sad  planted  by  English  subjects,  all  the  En- 
glish laws  then  in  being,  wbich  are  the  birth- 
right of  every  subject,  are  immediately  there  in 
force."  1  BL  Com.  108;  2  P.  Wms.  76.  Excep- 
tions of  course  exist  as  to  matters  not  appu- 
eable  to  their  condition,  but  none  of  tnem 
reach  this  case,  and  require  consideration. 

Were  not  we  then  British  colonies,  and  be- 
ginning here  in  an  uninhabited  countnr,  or, 
what  &  equivalent,  tenanted  by  a  people  not 
kaving  any  civilized  laws?  Why,  then,  wore 
not  the  principles  of  English  admiralty  law  in 
force  here  in  the  vice-admiralty  courts,  as  much 
481*]  *as  the  English  common  law  in  other 
eourt^— and  which  has  been  declared  by  this 
tribunal  to  have  been  the  basis  of  the  jurispru- 
denee  of  all  the  States  in  1789?  8  Peters,  444. 
Indeed,  any  laws  in  the  plantations  contrary  to 
or  repugnant  to  English  laws  were  held  to  be 
void,  if  not  flowed  by  Parliament  at  home. 
3  Bl.  Com.  109.  App.  880,  by  Tucker. 

What  is  left,  then,  for  the  idea  to  rest  on  of 

a  change  in  respect  to  the  locality  of  torts  here, 

to  giva  admiraltv  courts  jurisdiction  over  them 

different  from  what  existed  in  England  in  1776T 

We  have  already  seen  that  there  is  nothing  in 

the  Constitution,  nothing  in  any  acts  of  uon- 

gress,  nothing  in  any  colonial  laws,  or  colonial 

dedsions  in  the  vice-admiralty  courts.     Some 

Tcnture  to  infer  it  merely  from  analogies.  But 

dssying  the  competency  for  courts  of  limited 

jmiB^tion,  like  oun,  to  do  Mb,  If  impairing 


jury  trials  and  encroaching  on  State  jvirisdic- 
tions,  without  any  express  grant  or  authority 
to  that  effect,  let  me  ask,  what  are  the  analo- 
gies? The  onl^  ones  which  can  be  imagined 
are  cases  of  crimes,  contracts,  and  seizures  for 
breaches  of  laws  of  revenue  and  trade.  But 
the  decisions  as  to  crimes  prove  directly  the  re- 
verse. 

In  respect  to  them,  no  change  whatever  on 
this  point  has  occurred,  and  the  rule  recognized 
in  this  country  as  the  true  one  concerning  their 
locality  is,  like  that  in  England,  if  tried  in  ad- 
miralty as  being  crimes  by  admiralty  law,  they 
must  have  been  committed  without  the  limits 
of  a  county  or  State.  4  Mason,  C.  C.  20S;  6 
Ibid.  290;  1  Dall.  49;  8  Wheat.  386,  371;  I 
Ibid.  76,  379;  12  Ibid.  623;  4  Wash,  a  C.  376; 
Baldw.  a  C.  36. 

And  all  crimes  on  the  waters  of  the  United 
States  made  punishable  in  the  courts  of  tha 
United  States,  by  acts  of  Congress,  with  few 
or  no  exceptions,  if  connected  solelv  with  ad- 
miralty jurisdiction,  are  scrupulously  required 
to  have  been  committed  on  the  sea  or  the  high 
seas,  "out  of  the  jurisdiction  of  any  particular 
SUte." 

In  all  criminal  cases  in  admiralty  in  England, 
the  trial  has  also  been  by  jury,  by  an  express 
act  of  Parliament,  ever  since  the  32  Henry 
Vni.  (Com.  Di^.  Admiralty),  and  so  far 
from  the  same  principle  not  being  considered 
in  force  here,  tne  Constitution  itself,  before 
any  amendments,  expressly  provided  for  all 
criminal  trials  of  every  kind  being  by  a  jury. 
Art.  3,  sec.  2,  and  Federalist,  No.  81. 

So,  the  old  Confederation  (article  9th)  au- 
thorized Congress  to  provide  courts  for  the 
trial  "of  piracies  and  felonies  committed  on 
the  hish  seas."  I  Laws,  Bioren's  edit.  p.  16. 
And  when  Congress  did  so,  they  thought  it  ex- 
pedient to  adopt  the  same  mode  of  trial  for  acts 
"on  the  sea"  as  on  the  land,  and  "according 
to  the  course  of  the  common  law";  and  under 
a  sort  of  mixed  commission,  as  under  the  28 
Henry  Vin.,  to  try  these  offenses,  consisting 
of  the  justices  of  the  Supreme  Court  in  each 
State,  united  with  the  admiralty  judf^  they 
imperatively  required  the  use  of  a  jury.  7 
Joum.  of  Old  Ck>ng.  66;  Duponceau  on  Juris. 
94,  95,  note. 

^Finding,  then,  that  any  analogy  [*482 
from  crimes  directly  opposes,  rather  than  fa- 
vors, any  change  as  to  torts,  let  us  proceed  to 
the  case  of  contracts.  It  will  be  necessary,  be- 
fore they  can  be  allowed  any  effect,  for  their 
friends  to  show,  that  the  locality  of  contracts 
has  been  changed  here,  and  then  that  such 
change  should  operate  on  torts.  Contracts,  in 
one  aspect  of  the  subject,  did  not  ^ffer  as  to 
their  locality  from  torts  and  crimes  befor* 
Richard  n.  any  more  than  after. 

But  as  the  question  in  relation  to  the  locality 
of  contracts  here  is  still  undecided,  and  is  be- 
fore this  court  awaiting  another  argument,  on 
account  of  divisions  of  opinion  among  its  mem- 
bers in  respect  to  it,  no  analogy  can  be  drawn 
to  govern  other  questions  from  what  is  itself 
thus  uncertain;  and  it  is  not  deemed  decorous 
by  me  to  discuss  here  the  moot  question  as  to 
contracts,  or,  till  the  other  action  pending  in 
relation  to  them  is  itself  settled,  to  draw  any 
inference  from  what  I  may  suppose  to  ba«  or 
not  to  be,  thdr  locality  • 
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Without,  then,  going  farther  into  the  subtil- 
ties  as  to  the  locality  or  want  of  locality  of  con- 
tracts within  admiralty  jurisdiction,  so  fully  dis- 
cussed in  2  Gallison,  475,  by  Judge  Story,  on 
the  one  hand,  and  in  12  Wheaton,  622,  by 
Justice  Johnson,  on  the  other,  as  well  as  in  the 
case  of  The  Lexington,  at  this  term,  it  is  enough 
to  say,  that  is  not  the  question  now  under  con- 
■ideration.  It  is,  at  the  nearest,  but  collateral, 
and  differently  situated.  For  in  trespass  it  was 
always  a  test,  not  only  that  it  happened  on  the 
sea,  instead  of  merely  tide  water,  but  out  of  the 
body  of  a  county. 

And  above  all  this,  those  very  writers  who 
contend  that  locality  does  not  govern  the  juris- 
diction over  contracts  admit  that  it  controls, 
and  always  has  controlled,  the  right  to  try  both 
torts  and  crimes  (with  the  exceptions  before 
named,  and  not  influencing  this  question), dur- 
ing all  the  fluctuations  and  struggles  about 
contracts  during  the  last  four  hundred  years. 

In  the  resolutions  said  to  have  been  prepared 
b^  the  judges  in  1632,  with  a  view  to  arrange 
differences  concerning  jurisdiction,  no  change 
or  modification  is  made  as  to  torts.  Dunlap's 
Prac.  13,  14;  Bevans's  case,  3  Wheat.  365,  note. 

Nor  was  there  any  in  the  mutual  arrange- 
ment between  the  different  courts  in  1575. 
See  it  in  3  Wheat.  367;  note;  Prynne*s  Ani- 
madversions, 98,  99.  And  in  Crbweirs  Ordi- 
nance of  1648,  on  the  jurisdiction  of  the  ad- 
miralty, so  much  relied  on  by  those  friendly  to 
the  extension  of  it,  and  by  some  supposed  to 
have  been  copied  and  followed  in  this  country, 
damages  by  one  ship  to  another  were  included, 
but  it  was  meant  damages  on  the  sea,  being 
described  as  "damages  happening  thereon,  or 
arising  at  sea  in  any  way."    Dunlap*s  Ad.  16. 

Hence,  even  in  admiralty  writers  and  ad- 
miralty courts,  it  is  laid  down  repeatedly,  "in 
torts,  locality  ascertains  the  judicial  powers." 
And  again,  "in  all  matters  of  tort,  locality  is 
the  strict  limit."  2  Bro.  Civ.  and  Ad.  Law, 
110.  So  in  The  Eleanor,  6  Rob.  Ad.  40,  Lord 
48S*]  *Stowell  said,  "the  locality  is  every- 
thing," instead  of  holding  it  to  be  an  obsolete 
or  immaterial  form. 

Lastly,  in  respect  to  analogies  in  seizures  for 
breaches  of  the  laws  of  revenue  and  trade,  it  is 
claimed  that  some  change  has  occurred  there, 
which  should  influence  the  jurisdiction  over 
torts.  But  these  seizures  are  not  for  torts,  nor 
has  the  change  in  relation  to  the  trial  of  them 
happened  on  any  principle  applicable  to  torts. 
Moreover,  it  has  been  made  as  to  seizures  only 
under  express  statutes,  and  the  construction  put 
on  those  statutes;  and  if  this  is  to  be  followed 
by  analogy,  no  change  can  be  made  as  to  torts 
except  by  express  statutes. 

But  there  has  never  been  any  such  statute  as 
to  them,  and  if  without  it  the  change  was  made 
by  analogy,  tide  waters  would  not  be  the  test, 
as  is  here  contended,  but,  like  cases  of  seizures, 
any  waters  navigable  by  a  boat  of  ten  tons  bur- 
then. It  is  even  a  matter  of  very  grave  doubt, 
whether  a  mistake  was  not  committed  in  refus- 
ing a  trial  by  jury  in  cases  of  seizure,  under 
our  Judiciary  Act,  whenever  desired,  or  at  least 
whenever  not  made  on  the  high  *seas.  Kent, 
Dane,  and  several  others,  think  the  early  deci- 
sions made  on  this,  and  which  have  since  been 
merely  copied,  were  probably  erroneoua.  1 
Kent's  Com,  376;  6  Dane,  367. 


So  thought  Congress,  likewise,  when,  Feb. 
13th,  1801  (sec.  Uth),  it  conferred  on  the  Cir- 
cuit Court  jurisdiction  over  "all  seizures  on 
land  or  water,  and  all  penalties  and  forfeitures 
made,  arising,  or  accruing  under  the  laws  of  the 
United  States."  This  was  original  cognizance, 
though  not  in  a  court  of  admiralty,  and  proper- 
ly treated  seizures  on  water  as  on  land,  and  to 
be  all  of  course  tried  by  a  jury.  2  Stat,  at 
Large,  92.  This  was  a  change  made  by  Con- 
gress itself,  aided  by  some  of  the  flrst  lawyers 
in  the  country.  But  as  the  whole  statute  was 
repealed,  on  account  of  the  obnoxious  circum- 
stances as  to  the  judges  imder  which  it  was 
passed,  all  the  changes  fell  with  it. 

The  admiralty  in  England  did  not  exendse 
any  jurisdiction  over  seizures  for  revenue, 
though  on  the  ocean.  8  Wheat.  396,  note. 
But  it  was  in  the  Court  pf  Exchequer,  and  was 
devolved  on  admiralty  courts  in  the  colonies 
for  convenience,  as  no  court  of  exchequer  ex- 
isted there.  Duponceau's  Jurisdiction,  130, 
and  note.  This  additional  jurisdiction,  how- 
ever, was  not  an  admiralty  one,  and  ought  to 
have  been  used  with  a  jury,  if  desired,  as  in  the 
Exchequer.  Powers  not  admiralty  are  for  con- 
venience still  devolved  on  admiralty  courts ;  and 
it  was  a  great  grievance,  complained  of  bT  our 
ancestors  here,  that  such  a  trial  was  not  allowed 
in  such  cases  before  the  Revolution.  Undoubt- 
edly it  was  the  expectation  of  moet  of  those 
who  voted  for  the  Act  of  1789,  that  the  trial  1^ 
jury  would  not  be  here  withheld  in  cases  of 
seizures  for  breach  of  laws  of  the  revenue, 
which  thev  had  always  insisted  on  as  their  con- 
stitutional right  as  Englishmen,  and,  a  fortiori, 
as  Americans. 

*They  had  remonstrated  early  and  [*484 
late,  and  complained  of  this  abridgment  of  the 
trial  by  jury  even  in  the  Declaration  of  Inde- 
pendence, and  as  one  prominent  cause  and  jus- 
tification of  the  Revolution.  1  Journal  of  Old 
Congress,  45;  6  Dane's  Abr.  857;  Baldw.  C 
C.  551.  As  plenary  evidence  of  this,  it  is  nec- 
essary to  quote  here  but  a  single  document,  at 
that  was  drawn  up  by  John  Jay,  afterwards 
the  Chief  Justice  of  this  court.  It  is  the  address 
by  the  old  Congress,  October  21st,  1774,  to  the 
people  of  Great  Britain,  and  among  other  griev- 
ances says:  "It  was  ordained,  that  whenever 
offenses  should  be  committed  in  the  colonies 
against  particular  acts  imposing  duties  and 
restrictions  upon  trade,  the  prosecutor  mig^t 
bring  his  action  for  the  penalties  in  the  ooivts 
of  admiralty;  by  which  means  the  subject  lost 
the  advantage  of  being  tried  by  an  honest,  un- 
influenced jury  of  the  vicinage,  and  was  sub- 
jected to  the  sad  necessity  of  being  judged  by 
a  single  man — a  creature  of  the  crown — and  ac- 
cording to  the  course  of  a  law  (civil)  which  ex- 
empts the  prosecutor  from  the  trouble  of  prov- 
ing his  accusation,  and  obliges  the  defendant 
either  to  evince  his  innocence  or  to  suffer." 

Now,  after  these  reprobations  of  such  a  prac- 
tice— after  two  spedflc  amendments  to  the  Con- 
stitution to  secure  the  trial  by  jurv  in  cases  be- 
fore doubtful — and  aftei'  three  clauses  in  the 
Judiciary  Act  expressly  allowing  it  in  all  prim- 
er cases,  who  can  believe  that  they  intended  m 
the  ninth  section  of  that  very  act  to  use  lan- 
guage which  ought  to  be  construed  so  aa  to  de- 
prive them  entirely  of  a  jury  trial  in  that  very 
^  class  oi  C8Lei&%  '^Yi^t^  tV^  T«(M<&a.l  of  it  had  long 
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been  denounced  hj  them  at  oppressive,  unlaw- 
ful, and  one  of  the  grounds  for  a  revolution  T 
Should  we  thus  brand  them  with  duplicity,  or 
tyranny  ? 

As  a  single  illustration  that  their  views  in  the 
Act  of  1789  have  probably  been  misconstrued 
or  misapprehended,  if  seizures  for  breaches  of 
the  laws  of  revenue  and  trade  were  in  reality 
'V»sea  of  admiralty  and  maritime  jurisdiction," 
as  meant  in  the  Constitution,  then  no  statute 
was  necessary,  like  a  clause  in  that  of  1789,  to 
maSre  them  so,  and  to  make  them  so  not  at  the 
line  of  tide  water,  which  is  here  contended  for, 
bat  wherever  a  boat  of  twenty  tons  could  go 
from  the  ocean.     And  if  they  were  not  such 
cases  to  that  extent  and  in  that  manner  without 
a  statute,  but  were  common  law  and  exchequer 
eases,  then  it  is  certain  a  statute  would  not 
make  them  "admiralty  cases,"  but  might  de- 
volve their  trial  on  the  District  Court,  allowing 
a  jury,  as  that  trial  was  expressly  reserved  by 
the  amendment  to  the  Constitution  in  all  com- 
mon law  cases.  Stokes  discloses  the  derogatory 
reason  assigned  for  such  a  violation  of  our  fore- 
fathers' rights  by  some  of  the  British  statutes 
before  the  Revolution.    Stokes  on  Constitution 
of  Colonies,  360.   With  much  naivete,  he  says: 
"In  prosecutions  in  the  courts  of  vice-admiral- 
ty in  the  colonies  for  the  breach  of  any  act  of 
Parliament  relating  to  the  trade  and  revenue  of 
*he  colonies,  all  questions  as  well  of  fact  as  of 
485*]  *law  are  decided  by  a  judge  alone,  with- 
out the  intervention  of  a  jury;  for  such  was  the 
inclination  of  the  colonists  in  many  provinces 
to  carry  on  a  contraband  trade,  that  to  try  the 
fact  of  an  information  by  a  jury  would  be  al- 
most equivalent  to  the  repeafinff  of  the  act  of 
Parliament    on    which    such    information    was 
grounded.    In  other  respects,  I  apprehend  the 
proceedings   should   be   conducted   as   near   as 
nay  be  to  the  practice  of  the  Court  of  Excheq- 
acar  in  England."  And  the  reason  said  to  have 
been  assigned  by  Judge  Chase  for  the  construc- 
tion first  put  on  the  Judiciary  Act — ^that  sei- 
nres  for  violation  of  the  laws  of  revenue  and 
tnuie  were  meant  by  Congress  to  be  treated  as 
esses  in  admiralty,  and  tried  without  a  jury, 
thoQ^  they  never  had  been  so  tried  in  Eng- 
land till  the  encroaching  statutes,  and  never 
here  except  as  our  fathers  declared  to  be  illegal- 
ly—is almost  as  harsh,  and  more  derogatory  on 
onr  fathers  themselves,  as  being  an  act  done  by 
themselves,  in  saying  it  was  to  avoid  "the  great 
danger  to  the  revenue  if  such  cases  should  be 
left  to  the  caprice  of  juries.    The  United  States 
V.  Betsey,  4  Cranch,  446,  note. 

Whoever  could  conjecture,  for  such  a  reason, 
that  a  statute  was  intended  to  have  such  a  con- 
stmction,  seems  to  have  forgotten  the  remon- 
strances of  our  fathers  against  the  odious  meas- 
ures of  England  corresponding  with  such  a  con- 
struction; and  to  have  overlooked  the  probable 
difference  in  the  feelings  of  juries  towards  laws 
Bade  by  themselves  or  their  own  representa- 
Uves,  and  those  made  by  a  Parliament  in  which 
they  were  not  represented,  and  whose  doings 
seemed  often  designed  to  oppress,  rather  than 
proteet,  them.   And  what  presumption  is  there 
that  an  exclusion  of  juries  from  trials  as  to  trade 
and  revenue,  for  causes  like  these,  was  meant 
to  be  extended  to  torts  f 

The  reason  is  totallv  in&ppUcAhle,  and  hence 
^annuoptkm  eDtirefy  Mis.    What  a  stretch  ^ 


of  presumption  without  sufRcient  data  is  it  to 
infer  that  this  resisted  case  of  seizures  is  first 
strong  evidence  of  a  larger  jurisdiction  in  ad- 
miralty established  here,  and  likely  to  be  adopt- 
ed under  the  Constitution  by  those  who  had 
always  ardently  opposed  it,  and  next  is  evidence 
of  a  larger  jurisdiction  in  other  matters,  dis- 
connected entirely  with  that  and  all  the  reasons 
ever  urged  in  support  of  it? 

The  last  inquiry  on  this  question  of  jurisdic- 
tion is.  What  have  been  the  decisions  concern- 
ing the  locality  of  torts  in  admiralty  in  the 
courts  of  the  United  States  since  the  Constitu- 
tion was  adopted? 

It  is  the  uncertainty  and  conflict  concerning 
these,  which  has  in  part  rendered  it  necessary 
to  explore  with  so  much  care  how  the  law  was 
here,  when  our  present  system  of  government 
went  into  operation. 

It  is  a  matter  of  surprise,  on  a  critical  exam- 
ination of  the  books,  to  see  upon  how  slight 
foundations  this  claimed  departure  from  the 
^established  law  in  force  in  England  as  [*486 
to  torts  rests,  when  looking  to  precedents  in 
this  country.  I  do  not  hesitate  to  concede  to 
the  advocates  of  a  change,  that  the  doctrine  has 
been  laid  do¥m  in  two  or  three  respectable 
compilers.  Curtis  on  Merchant  Seamen,  362; 
Dimiap's  Ad.  51.  But  others  oppose  it;  and 
we  search  in  vain  for  reasons  assigned  anywhere 
in  its  favor.  The  authorities  cited  from  the 
books  of  reports  in  favor  of  a  change  here  are 
not  believed,  in  a  single  instance,  to  be  in 
point,  while  several  appear  to  maintain  a  con* 
trary  doctrine. 

They  are  sometimes  mere  dicta,  as  the  lead- 
ing case  of  De  Lovio  v.  Bolt,  in  2  Gall.  467| 
424,  that  having  been  a  case  of  a  contract  and 
not  a  tort;  or  as  in  1  Mason  C.  C.  96,  that 
having  occurred  on  the  high  seas.  So  Thomas 
V.  Lane,  2  Sumner,  1;  Ware,  75,  96;  4  Mason, 
0.  C.  SBO.  Or  they  are  cases  cited,  such  as 
Montgomery  v.  Henry,  1  Dall.  49,  which  re- 
late to  contracts  alone.  See,  also,  case  by  Judge 
Conkling,  in  New  York  Leg.  Ob.  Oct.  1846; 
The  Mary,  1  Paine's  C.  C.  673.  Or  they  hap- 
pened, as  was  averred  in  1  Dall.  53,  on  waters 
out  of  any  county.  Or  they  are  cases  of  sei- 
zure for  breaches  of  the  laws  of  trade,  and  nav- 
igation and  revenue,  depending  on  express 
statute  alone.  The  Vengeance,  3  Dall.  297; 
The  Betsy,  4  Cranch,  447;  Wheelan  y.  The 
United  States,  7  Ibid.  112;  Conkling's  Pr.  350; 
1  Paine's  C.  C.  604;  Gilp.  235;  1  Wheat.  0, 
20;  8  Ibid.  391.  And  are,  as  before  explained, 
probably  misconstrued. 

The  parent  of  many  of  these  mistaken  refer- 
ences, and  of  the  decisions  as  to  seizures,  is  the 
case  of  The  Vengeance,  in  3  Dall.  297,  a  case 
which  Chancellor  Kent,  in  his  Commentaries, 
justly  says  "was  not  sufficiently  considered." 
Vol.  I.  p.  376.  It  was  not  a  case  of  tort,  as 
some  seem  to  suppose ;  nor  even  a  seizure,  under 
the  act  of  1789,  for  a  breach  of  the  laws  as  to 
revenue  and  trade.  But  it  was  an  information 
for  exporting  arms,  prohibited  by  a  special  act, 
passed  22d  May,  1793. 

Some  of  the  references,  likewise,  are  to  cases 
of  prize,  which  in  England  as  well  as  here 
never  depended  on  locality,  like  the  high  seas, 
but  might  be  even  on  land,  and  were  at  first 
conferred  on  the  sdmTsAt^  <^\ii\a  V}  v^'^fc^AX. 
oommission,  and  weire  not  oi\|Mi^^  %  "^tV.  ^V 
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iU  permanent  Jurisdiction.  10  Wheat.  816;  6 
Ibid.  120,  App.;  4  Dall.  2;  Doug.  613,  note;  1 
Kent'i  Com.  367.  Where  any  of  the  references 
in  the  books  here  are  to  printed  cases  of 
tort,  they  uniformly  appear  to  have  been  com- 
mitted on  the  high  seas,  or  without  the  body  of 
a  county  and  State.  Burke  y.  Treritt,  1  Mason, 
96^  00,  360;  Manro  ▼.  The  Almeida,  10  Wheat. 
474,  486,  487;  The  Josef  a  Segunda,  Ibid.  816; 
Thomas  y.  Lane,  2  Sunmer,  1;  The  Apollon,  0 
Wheat.  868;  Plummer  ▼.  Webb,  4  Mason's  C. 
C  880,  and  Ware,  76;  Steele  ▼.  Thatcher,  Ware, 
06.  if  the  act  happened  in  foreign  countries, 
in  tide  waters,  there  may  well  be  Jurisdiction, 
as  bdng  not  within  the  body  of  any 
487*]  county  here.  *Thomas  ▼.  Lane,  2 
Sumner,  9.  Such  was  the  case  of  The  Apol- 
lon (9  Wheat.  868),  not  being  a  case  within 
tide  waters  and  a  countv  in  this  country. 

There  is  an  expression  in  12  Peters,  76, 
which  is  supposed  by  some  to  sanction  a 
change.  But  it  is  only  a  dictum,  that  having 
been  a  case  of  crime,  and  the  idea  and  the  ex- 

?»ression  are,  not  that  torts  or  crimes  could  be 
ried  in  admiralty,  when  committed  within  a 
oountT,  on  tide  water  therein,  but  that  in  no 
case,  if  committed  on  land  or  above  tide  water, 
could  they  be  tried  there  as  admiralty  of- 
fenses, but  only  as  offenses  defined  and  pun- 
ished by  acts  of  Congress  under  the  power  to 
regulate  commerce.  United  States  v.  Coombs, 
12  Peters,  76.  This  mav  be  very  true,  and  yet 
in  torts,  as  well  as  crimes,  they  may  not  be 
puidshable  without  a  statute,  and  as  mere  ad- 
miralty cases,  unless  committed  on  the  ocean. 
During  this  session  I  have  for  the  first  time 
seen  a  case  decided  in  one  of  our  circuits, 
which  holds  that  the  tide  waters  of  the  Savan- 
nah River  are  within  the  jurisdiction  of  the 
admiralty,  as  to  collisions  between  boats.  Bul- 
lock v.  The  Steamboat  Lamar,  1  Western  L.  J. 
444.  But  as  the  learned  judge  seems  to  have 
taken  it  for  granted  that  the  question  of  juris- 
diction had  been  settled  by  previous  decisions, 
he  does  not  so  into  an  examination  of  its  prin- 
ciples, and  dtes  only  one  authority  (7  Peters, 
824),  which  will  be  found  to  be  a  case  of  con- 
tract and  not  tort.  So  that,  with  this  single 
exception,  so  far  as  it  be  one,  not  a  single  re- 
ported case  is  found,  and  only  one  manuscript 
ease  referred  to  (Dunl.  Adm.  51),  where  a  tort 
was  committed  within  one  of  our  counties, 
though  on  tide  water,  which  was  adjudged  to 
be  within  admiralty  jurisdiction,  since  the 
country  was  first  settled,  or  of  a  like  character 
in  England,  unless  by  recent  statutes,  for  the 
last  four  centuries. 

On  the  contrary,  in  Bee's  Admiralty  Reports 
and  Peters's,  in  Gilpin's  and  Ware's,  cases  for 
torts  are  found,  but  all  arising  on  the  high 
teas,  unless  some  doubt  exists  as  to  one  in  the 
last,  partly  overruled  afterwards  in  the  Circuit 
Court.  So,  whatever  mav  be  the  obiter  dicta, 
it  is  the  same  as  to  all  in  Paine,  Washington, 
Baldwin,  and  even  Gallison,  Mason,  Sumner, 
and  Story.  Indeed,  this  result  accords  with 
what  was  rightfullv  to  be  anticipated  from  the 
rule  laid  down  in  the  first  elementvJ  1&^  book 
in  the  hands  of  the  profession  at  the  time  of 
the  Revolution,  that  ^'admiralty  courts"  (8  Bl. 
106)  had  cognizance  of  what  is  "committed  on 
the  bigb  »ea»,  out  of  the  reach  of  n*^^  ordinary 
eourUt  of  JuMtie^"    And  "all  admiralis  jauiaa 


'  must  be,  therefore,  causes  arising  wholly  upon 
the  sea,  and  not  within  tlie  precincts  of  any 
county."    8  Bl.  Com.  106. 

Moreover,  as  to  American  authorities  dlreetly 
against  these  supposed  changes  as  to  torts,  it  is 
hardly  possible  to  find  anything  stronger  thajs 
the  absence  we  have  Just  referred  to,  almost 
entire,  of  any  attempt  in  actions  to  sustain  tlie 
Jurisdiction  in  adnuralty  *over  torts,  [*488 
unless  happening  on  the  high  seas,  and  the 
uniform  settled  decisions  in  England,  that  it 
exists  onlv  there.  But,  beside  this,  there  is  the 
absence  likewise  of  any  colonial  statutes  or  col- 
onial decisions  to  bring  in  question  at  all  the 
adjudged  cases  at  home,  which  governed  tiiis 
ouestion  here  no  less  than  there.  There  is  next 
the  remark  bv  diancellor  Kent,  that  if  tides 
ebb  and  fiow  in  a  county,  a  recovery  cannot  be 
had  for  a  tort  there,  on  the  principles  of  the 
common  law  courts.  1  Kent's  Com.  866,  note; 
8  Hacg.  Ad.  869. 

And^no  one  can  read  the  learned  Digest  of 
Dane  without  seeing  that  in  tOrts  he  eondders 
the  trial  by  Jury  proper,  wherever  they  oecur 
within  the  body  of  any  county.  6  Dane's  Abr. 
Prohibition.  And  it  is  laid  down  generally,  in 
several  other  instances  in  this  country,  that  the 
locality  of  torts  must  be  on  '^he  sea,"  in  order 
to  confer  jurisdiction  on  tlie  admiralty. 
Thackery  et  al.  Gilp.  624,  629;  8  Mason,  248; 
Baldw.  C  C  660-^664;  so  in  Adams  t.  Haf- 
fards,  20  Pick.  130.  See,  also,  the  colonial 
case  before  dted  from  1  Dall.  63,  Montgomery 
V.  Henry  et  al.,  directly  in  point,  that  &&  Una 
of  the  county  was  the  test,  and  not  tide  water, 
unless  without  the  county.  This  was  in  1780, 
and  is  most  conclusive  proof  that  no  eolonial 
enlargement  of  mere  admiralty  Jurisdiotion  as 
to  tms  matter  had  occurred  here  in  praetlee^ 
either  under  the  words  of  commissions  to  Ties- 
admiralty  Judges,  or  any  difference  of  draim- 
stances  and  condition. 

But,  beside  this,  one  resolve  of  the  old  Cob- 
gress  shows  that  they  considered  the  line  of  the 
coimty  as  the  true  one;  and  hence  its  violation 
in  cases  of  trade  and  revenue,  under  statutes 
passed  to  oppress  them,  caused  their  remon- 
strances that  the  vice-admiraltv  courts  had 
transgressed  the  ancient  limits  of  the  bodies  of 
counties.  1  Journal  of  Old  Conff.  21-28.  How 
unlikely,  then,  is  the  inference  from  this,  that 
the  framers  of  the  Constitution  regarded  thii 
encroachment  as  the  true  line,  and,  when  pro- 
testing against  it,  not  only  meant  to  adopt  it, 
but  extend  it  to  cases  of  torts  T 

It  is  not  a  little  remarkable,  too,  that  in  mt- 
turer  life  Judge  Storv  himself,  in  speaking  of 
the  Jurisdiction  over  torts  (8  Com.  on  Constit 
1669),  savst  The  Jurisdiction  claimed  by  the 
courts  of  admiralty  as  properly  belonging  to 
them  extends  to  all  acts  and  torts  done  upon 
the  high  seas,  and  within  the  ebb  and  flow  of 
the  sea."  That  means,  at  common  law,  out- 
side of  a  oounty. 

Thus  says  Coke,  in  4  Inst.  134:  *^  as  K  Is 
not  material  whether  the  place  be  upon  the 
waters  infra  fluxum  et  refluxum  aquss;  but 
whether  it  be  upon  any  water  within  any  eooa- 
ty."  See  Laws,  234.  Again,  the  ebb  and  flow 
of  tide,  to  give  Jurisdiction  to  the  admiral, 
means  on  the  coast  outside.  Forteseua,  De 
iLaudibus  L.  Ang.  68,  note.  So  in  2  Madison, 
^  Papers,  l«d,«(AA\.ii^\Mti«aiViuk\.STy^^mi- 
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•on  deemed  the  admiraltT  jurisdiction  to  relate 
to  what  the  States  had  not  exercised  power 
over,  and  to  the  sea.  So  in  The  Federalist,  No. 
80,  cases  arising  on  the  high  seas  are  said  to  be 
those  embraced. 

489*]    ^Indeed,  the  departure  from  the  settled 
line  of  jurisdiction  as  to  torts  here,  so  far  as 
it   may   have  gone   in   theorr  or  speculation, 
•eema  likely  to  have  begun  in  mistake  rather 
than  in  any  old  commission  or  adjudication, 
founded  on  any  statute  or  any  well   settled 
principle.      It   is   likely    to    have   commenced 
either   by    omitting   to   discriminate    between 
torta  and  contracts,  or  between  torts  depending 
on  general  principles  and  seizures  for  violating 
laws  of  revenue  and  trade,  which  depended  on 
the  words  of  a  special  statute,  and  the  con- 
struction given  to  those  words;  or  from  a  sup- 
posed but  unfounded  analogy  to  the  rules  as  to 
prizes,  with  which  our  fathers  were  very  famil- 
iar in  the  Revolution,  and  taking  cognizance  of 
them  in  admiralty  here,  as  in  England,  if  cap- 
tured anywhere,  not   only   on  tide   water  or 
"below  high  water-mark,"  but  even  on  land. 
4  Dall.  2;  2  Bro.  Civ.  and  Adm.  Law,  112;  5 
Wheat.  App.  120.     Or  it  may  have  occurred, 
and  that  probably  was  oftenest  the  case,  from 
various    general    expressions    in    the    English 
books  and  cases  as  to  the  admiralty  jurisdiction 
being  co-extensive  with  tide  waters,  when  that 
expression  means,  in  all  the  adjudged  cases  in 
E^land  as  to  torts  and  crimes — and  must,  on 
principle,  as  before  shown,  mean,  in  order  to 
secure  the  trial  by  jury  and  the  common  law— 
the  tide  waters  on  the  sea  coast,  the  flux  and 
reflux  of  the  tide,  out  of  the  body  of  a  county. 
There  is  a  similar  expression  in  Judge  Story's 
Oommentaries   on   the   Constitution,   Vol.   III. 
•ee.  1667,  as  to  crimes,  in  speaking  of  the  ex- 
iitenoe  of  admiralty  jurisdiction  over  them  in 
creeks  ''and  bays  within  the  ebb  and  flow  of 
tide;**  but  he  takes  care  to  add,  very  properly, 
''it  least  in  such  as  are  out  of  the  body  of  any 
county  in  a  State."    Probably  the  true  origin 
of  the  whole  error  was  by  looking  to  expres- 
sions about  tide  waters,  or  the  ebb  and  flow  of 
Ude,  without  noticing  further  that  the  act  must 
be  in  such  tide  waters  as  "are  out  of  the  bodT* 
of  any  county  in  a  State,"  and  that  this  was  in- 
dispensable to  be  observed,  in  order  to  protect 
the  invaluable   principles   we   have   been   dis- 
cussing. 

The  power  of  the  general  government  and  its 
courts  over  admiralty  matters  was  doubtless 
conferred  on  account  of  its  supervision  over 
foreign  trade  and  intercourse  with  other  na- 
tions,  and  not  to  regulate  boats  like  these,  far 
is  the  interior,  and  never  going  to  any  foreign 
territory,  or  even  adjoining  State,  much  less 
touching  the  ocean.    Nothing  can  be  more  sig- 
nifieant  of  the  correctness  of  this  limitation  to 
matters  on  the  ocean,  than  the  remarks  of  Oiief 
Jastice  Jay,  in  Chisholm  v.  Georgia,  2  Dall.  475, 
that  the  judicial  power  of  the  Union  was  ex- 
tended to  "cases  of  admiralty  and  maritime  Ju- 
risdiction, because,  as  the  seas  are  the  iomt 
property  of  nations,  whose  rights  and  privileges 
thereto  are  regulated  by  the  laws  of  nations 
and  treaties,  such  cases  necessarily  belong  to 
national  jurisdiction." 

Oar  forms  of  proceeding,  also,  in  admiralty, 
410*1  &nd  which  are  founded  *on  substance, 
anmt  tuuaUf  on   the  trMuaaction   aa  having ' 


happened  on  "the  high  seas,"  knowing  full  well 
that  they  are  the  great  theatre  and  territory 
for  the  exercise  of  admiralty  law  and  admiraltV 
power;  and  being  obliged  to  make  such  an  al- 
legation in  England  in  order  to  gain  jurisdic- 
tion.   Ross  V.  Walker,  2  Wils.  266. 

Half  the  personal  quarrels  between  seamen 
in  the  coasting  trade  and  our  vast  shore  fisher- 
ies, and  timber  men  on  rafts,  and  gundalo  men, 
and  men  in  flat  boats,  workmen  in  the  sea  coast 
marshes,  and  half  the  injuries  to  their  property, 
are  where  the  tide  ebbs  and  flows  in  our  rivers, 
creeks  and  ports,  though  not  on  the  high  seas. 
But  they  never  were  thought  to  be  cases  of  ad- 
miraltv  iurisdiction  when  damages  are  claimed 
— much  less  when  prosecuted  for  crimes;  never 
in  creeks,  though  tne  tide  ebbs  and  flows  there 
through  half  of  our  seaboard  towns — never  in 
rivers.  All  is  within  the  county,  and  is  usually 
tried  before  State  officers  and  by  State  laws. 

It  has  just  been  remarked  by  one  of  my 
brethren,  as  to  torts  and  crimes,  as  has  been 
before  said  bv  some  in  controversies  as  to  con- 
tracts, that  the  statutes  of  Richard  II.  were  not 
in  force  in  the  colonies.  See  2  Gall.  398,  478; 
1  Peters's  Ad.  233;  Ware,  91;  Hall's  Ad.  Pract. 
17,  Pref.  I  cheerfully  concede  it  may  well 
be  doubted  whether  any  portion  of  the  com- 
mon law  or  English  statutes,  passed  before 
the  settlement  of  this  country,  became  in  force 
here,  unless  suited  to  our  condition,  or  favcr- 
able  to  the  subject  and  his  liberties.  But  these 
statutes  were  both.  They  were  suited  to  the 
condition  of  those  attached  to  the  common  law 
and  jury  trial  in  the  colonies,  no  less  than  at 
home,  and  they  were  in  favor  of  the  rights  and 
liberties  of  the  subject,  to  be  tried  by  his  own 
and  not  foreign  laws,  and  by  a  jury  for  all 
matters  happening  within  the  realm,  and  not 
on  the  high  seas.  And  so  far  from  aocient  stat- 
utes of  that  character  not  having  any  force 
here,  they  had  as  much  as  those  parts  (f  the 
common  law  which  were  claimed,  October  14, 
1774,  by  Congress  amonff  the  "indubitable 
rights  and  liberties  to  which  the  respective 
colonies  are  entitled."  1  Journal  of  Ck>ngress, 
28.  They  came  here  with  them,  as  a  part  of 
their  admiralty  law,  as  much  as  came  any  por- 
tion of  the  common  law,  or  the  trial  by  jury. 
They  came  as  much  as  Magna  Charta  or  the 
Bill  of  Rights,  and  they  should  exist  here  now, 
in  respect  to  all  matters,  with  all  the  vigor  that 
characterized  them  at  home  at  the  time  of  our 
Revolution.  Baldw.  G.  G.  551;  Ramsey  ▼. 
Alleyne,  12  Wheat.  638.  So  decided  virtually 
in  Montgomery  v.  Henry,  1  Dall.  53;  Talbott  v. 
The  Three  Briggs,  1  Dall.  106. 

The  principles,  dear  to  freemen  of  the  Saxon 
race— preferring  the  trial  by  jury,  and  the  com- 
mon law,  to  a  single  judge  in  admiralty,  and 
the  civil  law — which  were  involved  in  these 
statutes,  could  be  no  less  highly  prized  by  our 
American  fathers  than  their  English  ancestry, 
especially  when  we  look  to  their  numerous 
resolutions  on  *this  subject,  both  before  [*491 
and  during  the  Revolution,  cited  in  other  por- 
tions of  this  opinion.^ 

1. — They  are  so  numerous  as  to  remind  on^*  of 
the  seal  and  perseverance  In  favor  of  the  great 
charter,  which  was  such  aa  to  require  It  to  be 
read  twice  a  year  In  each  cathedral,  and  to  have 
It  ratified  anew  over  thirty  times,  when  put  In 
peril  by  encroaching  monatcYia.  \  ^XaX.  «X  \axi:^ 
(English),  274,  ckk.  ^;  Uio,  v*  V  ^<(^^ 
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One  of  the  soundest  jurists  has  said  long 
since  "The  common  law  of  England,  and  every 
statute  of  that  country  made  for  the  benefit 
of  the  subject  before  our  ancestors  migrated  to 
this  country,  were,  so  far  as  the  same  were  ap- 

Slicable  to  the  nature  of  their  situation,  and  for 
lieir  benefit,  brought  over  hither  by  them ;  and 
wherever  they  are  not  repealed,  altered,  or 
amended  by  the  constitutional  provisions  or 
legislative  declaration  of  the  respective  States, 
every  beneficial  statute  and  rule  of  the  common 
law  still  remains  in  force."  Tucker,  in  Part 
n.  of  Bl.  Com.  App.  99;  2  Chalm.  Op.  75; 
Woodcock,  169.* 

Whether  the  13  and  15  of  Richard  11.  were 
in  affirmance  of  what  was  the  true  limit  of  ad- 
miralty jurisdiction  at  first  in  England,  or 
otherwise,  is  not  very  material.  But  it  is  cer- 
tain that  it  was  likely  to  be  but  declaratory  of 
that,  as  the  people  were  so  devoted  to  the  com- 
mon law  trials  by  jury.  The  extraordinary 
idea,  that  these  statutes  were  not  in  force  here, 
was  first  broached  in  A.  D.  1801,  and  then  in  a 
district  court,  in  direct  opposition  to  the  views 
expressed  in  1  Dall.  53.  The  point  then  de- 
cided under  that  novel  notion  was,  that  a  lien 
existed  for  repairs  of  a  domestic  ship,  without 
the  aid  oi  any  statute,  and  has  been  since  ex- 

Sressly  overruled  by  this  court  in  The  General 
myth,  4  Wheat.  413.  And  why  overruled 
by  this  court,  but  on  the  principle  that  the  ad- 
miralty jurisdiction  here  was  wnat  it  had  been 
in  England  before  our  Constitution,  and  not 
elsewhere— not  that  of  France  before  the  Nor- 
man conquest,  or  that  of  Holland  now? 

Indeed,  Justice  Story,  as  a  commentator  in 
respect  to  other  clauses  of  the  Constitution  no 
more  open  to  such  a  construction  than  this, 
eoncedes  that  they  are  to  be  "understood"  "ac- 
cording to  the  known  distinction  in  the  jurispru- 
dence of  England,  which  our  ancestors  brought 
with  them  upon  their  emigration,  and  with 
which  all  the  American  States  were  familiarly 
acquainted."  3  Story's  Com.  on  the  Constitu- 
tion, 506,  sec.  1639. 

Nor  let  it  be  again  offered  in  extenuation, 
that,  the  power  being  concurrent  in  the  common 
law  courts,  the  plaintiff  from  choice  goes  into 
the  admiralty;  because  the  other  party,  who  is 
often  prosecuted  only  to  be  vexed  and  harassed, 
and  who  has  rights  as  well  as  the  plaintiff, 
may  be  thus  forced  into  admiralty,  rather  than 
402*]  the  *common  law,  much  against  his 
choice.  Nor  let  it  be  said  further,  as  an  apol- 
ogy, that  the  trial  by  admiralty  is  better  and 
more  satisfactory,  when  our  ancestors,  both 
English  and  American,  have  resisted  it,  and  ex- 
cluded it  in  all  common  law  cases,  for  reasons 
most  vital  to  public  liberty  and  the  authority  of 
the  local  tribunals.  Such  an  enlargement  of  a 
power  so  disliked  by  our  fathers  is  also  unnec- 
essary; because,  if  desirable  to  have  the  Unit- 


ed States  courts  try  such  cases,  rather  than 
those  of  the  States,  they  can  be  enabled  to  do 
it  by  express  provisions,  under  the  power  to 
regulate  foreign  commerce  and  collect  revenue, 
as  is  now  done  on  the  Lakes.  12  Peters,  75; 
5  Statutes  at  Large,  726;  Act  of  February 
26th,  1845;  and  reserving,  as  in  that  case,  the 
right  of  trial  by  jury.' 

I  have  thus  examined  this  question  in  all  its 
various  aspects,  and  endeavored  to  answer  all 
which  has  been  suggested  in  favor  of  a  chan^ 
here  as  to  the  line  of  admiralty  jurisdiction  in 
the  case  of  the  collision  of  vessels,  as  well  as 
other  marine  torts. 

Among  my  remarks  have  been  several,  show- 
ing that  there  was  nothing  in  our  condition  as 
colonists,  or  since,  and  nothing  in  the  nature 
of  the  subject  and  the  great  principles  involved, 
which  should  render  the  same  line  of  jurisdic- 
tion not  proper  in  America  which  existed  in 
England,  but  in  truth  some  additional  reasons 
in  favor  of  it  here.  I  do  not  now,  in  conclu- 
sion, propose  to  dwell  much  on  this  peculiar 
condition  of  ours,  though  some  members  of 
this  court  have  just  urged  it  earnestly  as  a  rea- 
son why  the  same  line  docs  not  appn^i  m  they 
have  why  the  statutes  of  Richard  II.  did  not 
apply.  But  the  idea  is  as  untenable  in  respect 
to  the  principle  generally,  looking  to  our  condi- 
tion, as  we  have  already  shown  it  to  be  in  re- 
spect to  those  statutes.  Thus,  in  that  condi- 
tion, what  reason  was  there  ever  for  a  change  ? 
None.  And,  if  otherwise  believed,  when  we 
were  colonies,  would  not  the  change  have  beon 
made  by  acts  of  Assembly  approved  at  home, 
or  an  act  of  Parliament?  And  if  not  done  when 
colonies,  but  supposed  to  be  proper  after  the 
Revolution,  would  not  the  framers  of  the  Con- 
stitution, or  of  the  Judiciary  Act,  have  known 
it  as  quickly  and  fully  as  this  court?  And  was 
it  not  more  proper  for  them  to  have  made  such 
a  change  than  this  court?  If  our  political  in- 
stitutions or  principles  required  it,  did  not  they 
know,  and  should  not  they  have  attended  to 
that  rather  than  we?  If  such  a  change  had 
already  happened  in  the  then  thirteen  colonies, 
and  was  too  well  known  and  acquiesced  in,  as 
•to  torts  and  crimes,  to  need  any  writ-  [•49S 
ten  explanation  or  sanction,  why  cannot  it  be 
pointed  out  in  colonial  laws,  or  in  judicial 
records,  or  at  least  in  contemporaneous  history 
of  some  kind?  And  if  such  a  change  was  re- 
quired and  intended,  as  some  insist,  by  resort- 
ing to  other  than  English  law  for  a  guide  as  to 
what  were  admiralty  cases  within  the  moaning 
of  the  Constitution,  because  something  less 
narrow,  geographically  or  otherwise,  as  it  has 
been  argued,  something  on  a  grander  scale,  and 
in  some  degree  commensurate  in  length  and 
breadth  with  our  mighty  rivers  and  lakes,  was 
needed — as  if  a  system  which  had  answered 
for  trade  over  all  the  oceans  of  the  globe  was 


1. — ^Thus  people  who  go  to  form  colonies  "are 
not  sent  out  to  be  slaves,  but  to  enjoy  equal  privi- 
leges and  freedom."  Grotius,  De  Jure  Belli,  B.  2, 
ch.  9,  sec.  10.  Or  "the  same  rights  and  privileges 
as  tho^e  who  staid  at  home.'*  Or,  as  in  the  char- 
ter of  Elizabeth  to  Raleigh,  "enjoy  all  the  privi- 
leges of  free  denizens  or  persone  native  of  Eng- 
land.* Part  I.  of  Tucker^s  Bl.,  Vol.  I.,  p.  883, 
App. 

2. — As  some  evidence  that  the  makers  of  this 

last  law  did  not  suppose  It  settled  that  the  district 

eourtg  could,  aa  admiralty  courts,  have  any  juris- 

dietJoB  MS  to   torts,   tecause  committed  on   ttde 


waters  within  a  State,  when  they  felt  obliged  to 
pass  a  special  law  to  confer  it  on  the  lakes,  it  was 
not  conferred  there  as  exercised  on  **tlde  waters,** 
which  would  have  been  sufficient,  if  so  settled,  but 
on  "the  high  seas,  or  tide  waters  within  the  ad- 
miralty and  maritime  jurisdiction,**  etc.  This 
statute  is  also  scrupulous  to  save  the  trial  by  jury 
when  desired,  and  thus  avoids  treating  it  as  an  ad- 
miralty power  got  in  torts,  unless  on  the  high 
seas,  by  a  construction  contrary  to  the  political 
opinions  and  prejudices  of  our  ancestors,  and  to 
the  whole  spirit  of  oar  institutions. 


principles 
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not  large  enough  for  ui — tlien  why  not  eitem  Stdte  tribunal!,  to  defend  tbeir  right*  under  a 

It  at  least  ot«t  all  our  navinble  wat«ra,  ani  Jifferent  forum  and  a  different  ■j'stem  of  Lam. 

not  halt  short  at  the  doubtful,  and  fluctuating  After  these  additional  proofs  of  the  caution 

and  pent-up  limits  of  tide  water!    And  was  :  of  our  ancestors  to  check  the  usual  admiralty 

change  so  much  required  to  go  into  the  bodie  power  of  trial   without  a  jury,  and  more  ea- 

of  numerous  counties  and  States,  to  the  jeop  pecially  to  prevent  anj  extension  of  it,  eould 

ardy  of  jury  trials,  by  any  increased  dislike  ti  they  for  a  moment,  when  so  jealous  of  the  gen 

them  among  our  jealoua  fftthersi     Were  the;  era!  government  and  its  overshadowing  powers 

wishing,  by  mere  construction,  to  let  more  am  wish  to  extend  them  further  than  ever  before 

more  go  into  the  cognizance  of  the  admiralt;  either  here  or  in  England!'    Did  they  mean  to 

~uid   be  tried  without  a  jury,  and  without  th  relinquish  their  time-honored  and  long  cherished 

~— --'pies  of  the  common  law,  when  they  hai  trial  for  torts  on  water  within  a  county,  and 

lo  indignantly  remonstrating  against  an;  take  for  a  model  despotic  France,  for  inatancei, 

and  every  the  smstleat  encroachment  by  Eng  which  knew  no  trial  by  jury  in  any  case,  and 

land  on  that  sacred  trial  1    And  is  this  guaran  where   the   boundariea   between   the   admiralty 

tee  of  a  jury  trial  in  such  cases  to  be  considers!  and  other  courts  were  almost  immaterial,  being 

of   subordinate  moment  in  the  views  of  thosi  equally  under  the  civil  law,  and  equally  with- 

living  at  the  era  of  the  formation  of  the  Con  out  the  safeguard  of  their  peers)     And  would 

stitution,  and  the  passage  of  the  Act  of  ITSG  tbey  be  likely  to  mean  this,  or  wish  it,  when 

when  their  eagerness  was  such  to  guarantee  i  every  such  extension  of  admiralty  jurisdiction 

fully,  that  two  of  the  only  twelve  amendmenti  was  at  the  expense  of  the  State  courts,  and 

ever  made  to  it  relate  to  additional  safeguardi  transferring  the  controversies  of  mere  cititens 

for   this  trial  T     And   in  the  Judiclory   Act  o  of  one  State  to  distant  jurisdictions,  out  of  their 

1789,  there  are  introduced,  ex  industria,  tbrei  counties  and  in  certain  events  to  the  remote 

separate  provisions  to  secure  jury  trials,  scat  of  the  general  government,  and  then  to  b* 

Indeed,  so  far  from  there  being  anything  ii  tried  there,  not  by  the  common  law,  with  whou 

our  condition  as  colonists,  or  in  public  opinioi  principles  they  were  familiar,  but  by  the  civil, 

at   the  Kevolution,  which   demanded   a  chang<  and  when  a  full  remedy  existed  at  hoioe  and  in 

enlarging  admiralty  forms  and  jurisdiction,  thi  their  own   courtat     Much   less  could   they   b« 

old  Congress  specially  resolved,  November  2£th  supposed  willing  to  do  this  when  the  trial  of 

1TT5,    when   recommending   to   the   colonies   t<  facts  in  this  court  was  not  to  be  by  tbcir  peera 

institute   courts    to   try   captures,    or   devolvi  from  the  vicinage,  or  on  oral  testimony,  so  that 

the   power  on   those   now   existing,   that   the;  the   witnesses  could   be   seen,   scrutinized,  and 

"provide  that  all  trials  in  such  case  be  bad  b}  well   compared,   but   by   judges,  who,  however 

a  jury,"  which  was  going  further  in  their  favor  learned  in  the  law,  are  less  accustomwl  to  settle 

instead  of  short  of  what  had  ever  been  done  it  facts,   and   possess   less  practical   acquaintance 

England.     And,  in  1779,  Virginia  establishec  with  the  subject  'matter  in  controversy.  [*499 

admiralty  courts,  under  recommendation  of  th<  And   what   are  the   urgent   and   all -control  ling 

aU  Congress,  and  expressly  allowed  a  jury  it  reasons   which   exist   to   justify   the   new   line 

sll  eases  where  either  party  desired  it,  if  boti  urged  upon  us,  in  such  apparent  violation  of  tb« 

Tcre  cititens.    10  Hening's  Stat.  101.  Tbe  sami  Constitution,   and   with   so   inauspicious   a  da- 

ii  understood    to   have   been    done   in   several  parture  from  anything  required  by  our  condi* 

other  Statea,     See  the  Federalist,  No.  S3.     In  tion,   or   from   what   seems   to   have   been   tba 

Uauachusatta,  under  the  old  charter,  as  long  principles  and  precedents  at  the  Revolution? 

igo  as  1073,  the  court  of  admiralty   was  ex-  It  is  not  the  line  even  of  tha  civil  law,  any 

pmsly   authorized   to   allow   a   jury   when   it  more  than  of  tbe  common  law.    If  this  innova- 

-'-ased.    Ancient  Charters  and  Laws,  721,  App.  tion  had  extended  admiralty  jurisdiction  ovor 

dell  says,  also,  in  the  North  Carolina  Con-  sit   navigable   waters,  it   would   have   been,  at 

mtion,  4  Elliot's  Deb.  IGS:    "There  are  differ-  least.  leas  vague,  and  found  some  vindication 

int  practices  in  regard  to  this  trial  in  different  in  its  analogy  to  the  civil  code.    Digest,  ^,  tit. 

4tr)  States.     In   some  cases   'they  have  nc  12,   13;   Code   Napoleon,   B.   2,  ch.  2,   tit.   S66; 

juries  in  admiralty  and  equity  cases;  in  othersj  'ionch.'n    Elements    of    Jurisp.    3S2.      But    tbe 

(hey  have  juries  in  them  as  well  as  in  suits  at  rule  of  tide  water  within  a  county,  and  not  on 

eommon  law."  :be   sea,  conforms   to  no  code   nor   precedent; 

And  to  the  objections  made  against  adopting  aeither  marching  boldly  over  all  which  is  navi- 

the  Constitution,    because    the    trial    by    jury  ^ble,  nor  halting  where  the  ocean  meets  the 

night  be   restricted    under   it   and   suitors   be  and;   neither  shunning  to  make  wide  inroada 

compelled  to  travel  far  for  a  hearing  in  ordi-  nto  tbe  territories  of  juries,  nor  pushing  a*  far 

niry  cases    (1   Galea's   Debates   in   First   Con-  "  all  which  is  nautical  and  commercial  goes. 

Cresal,  it  was  argued  that  Congress  would  poa-  Tbe  only  plausible  apology  for  it,  which  I  can 

Muthepowertoallow  juries  even  in  casesinad-  ^nd,   is   in   a   total    misconception,   before   ad- 

Miralty   (The  Federalist,   No.   B3),  and  after-  'crted  to,  of  the  ancient  and  true  rule,  whieh 

vardi,  by  the  original  amendments  to  the  Con-  vas  tide  water,  hut  at  the  same  time  tide  wat«r 

rtitution,  it  was  made  imperative  to  allow  them  without  tbe  body  of  the  county,  on  the  high 

it  ill  "caaee  at  common  law."     Yet  now,  by  i.— indeed  in  England  it  bas  been  controTerted 

torts  within  a  county  as  triable,  or  whether  the  power  in   idmlraitj   to  puntsli   torts 

admiralty,"  which  was  not  done  by  ,  °^^^-,""'(.  'aiVr^eicr?  tb^u"li  s 'fur'^'u^ 

tks  common   law,   nor   when   the   Constitution  a  seMIc  tbe  taints  tad  asseBi  tbe  damages.     See  4 

' ~     "  Ths   ~" 


Ldell 


:.  C.  244  K  except  tbrouBb 

wu  adopted,   either   in   England   or   here,   we     ^^h-   Ad.   80,  note  to  Rucker's  case.     

predate  both  the  great  eiils  deprecated-an  JJfAlnUVt'he'lS'of'a^ Jury  fwlc^'^ln  ^ 
tbridgmeot  of  the  jury  trial  from  what  pre-  iee.  aJso,  RouBhtsn  De  Ot  Admlralls,  60  note.  And 
Tilled  both  here  and  in  England,  and  tbe  for-  "  ""■  *»!•  '"  England.  In  this  claaa  <it  WWa, 
«V^_2'«^  to  M  g^t  istM^ce  from  tieir    ;^'^IK,'^*^  J^  """*"  "*  ^"^"^  ^"^ 
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But  instead  of  the  flux  and  reflux  of  the 

tide  on  the  high  seas,  and  without  the  body  of 
the  county  or  State,  and  to  support  which  line 
stood  the  great  pillars  of  a  jury  trial  and  the 
•ommon  law,  have  been  attempted  to  be  substi- 
tuted, and  that  without  authority  of  any  stat- 
ute or  clause  in  the  Constitution,  as  to  torts, 
the  impulses  from  the  tides  at  any  and  every 
iistance  from  the  ocean,  sometimes  encroaching 
from  one  to  two  hundred  miles  into  the  in- 
terior of  counties  and  States,  and  prostrating 
those  great  pillars  most  valuable  to  the  people 
of  Uie  States.  And  what,  let  me  repeat  the  in- 
quiry, is  gained  by  such  a  hazardous  construc- 
tion? Not  an  adherence  to  old  and  established 
rules,  not  a  respect  for  State  right;  not 
■trengthening  the  Union  or  its  clear  powers 
where  assailed,  but  weakening  by  extending 
them  to  doubtful,  irritating,  and  unnecessary 
topics;  not  an  extension  of  a  good  svstem,  al- 
lowing the  admiralty  to  be  one  for  all  nautical 
matters,  to  all  navigable  waters  and  commercial 
questions,  but  falling  short,  in  some  of  our  vast 
nvers  or  inland  seas,  near  one  thousand  miles 
from  the  head  of  navigation,  and  cutting  off 
several  cities  with  twenty,  thirty,  and  even 
forty  thousand  population.  The  late  Act  of 
February  26th,  1846,  5  Statutes  at  Large,  726, 
was  intended  to  remedy  this,  but  does  not  in- 
dude  any  cases  above  tide  water  on  the  Mis- 
sissippi, or  Cumberland,  or  Ohio,  and  many 
others,  but  onlv  those  on  the  lakes  and  their 
tributaries,  and  very  properly  even  there  re- 
serves, with  scrupulous  care,  not  only  the  right 
to  either  party  of  a  trial  by  jury,  but  any  rem- 
edy existing  at  common  law  or  in  the  States. 

So,  looking  to  results,  if  we  disclaim  juris- 
diction here,  what  evil  can  happen?  Only  that 
our  citizens  in  this  class  of  cases  will  be  allowed 
496*]  *to  be  tried  by  their  own  State  courts, 
State  laws,  and  State  juries.  While,  if  we  do 
the  contrary,  the  powers  of  both  States  and 
juries  will  be  encroached  on,  and  just  dissatis- 
faction excited,  and  the  harmonious  workings 
of  our  political  system  disturbed.  So,  too,  if 
our  national  views  have  become  actually 
changed  so  greatly,  that  a  trial  bv  a  single 
judge,  and  in  admiralty,  is  preferred  to  a  tnal 
by  jury  in  the  State  tribunals  or  the  circuit 
courts,  then  our  overruling  the  jurisdiction  in 
this  case  will  only  leave  Congress  to  declare 
the  change,  and  provide  for  it,  rather  than  this 
tribunal 

So  the  excuse  for  trying  such  cases  in  ad- 
miralty rather  than  in  coiuts  of  common  law, 
which  some  have  offered,  on  the  ground  that 
the  rules  of  decision  are  much  the  same,  ap- 
pears very  ill-considered,  when,  if  the  civil 
Uw  in  this  instance  does  not  differ  essentially 
from  the  common  law,  the  rules  of  evidence  by 
it  do,  depriving  us,  as  triers,  of  the  sight  of  the 
witnesses,  and  their  apparent  capacity  and 
character,  and  depriving  the  defenclant  of  the 
invaluable  trial  by  iury,  and  stripping  him  of 
the  right  of  being  tried,  and  the  State  courts  of 
the  right  of  tryinff  controversies  between  their 
dtizens,  in  the  neighborhood  where  they  occur. 
''All  controversies  directly  between  citizen  and 
citizen  will  still  remain  with  the  local  courts," 
said  Mr.  Madison  in  the  Virginia  convention. 
S  miloVB  Deb.  480. 
Now,  after  aJl  thia  caution  exercised  in  Eng- 
Jmad  not  to  extend  nor  change  admiralty  juris- 


diction there  without  the  aid  of  express  stat- 
ute and  a  reservation  of  common  law  rerordies 
— after  a  refusal  to  do  it  here  recently  as  to  the 
lakes  and  their  tributaries,  except  in  the  same 
way,  and  preserving  the  trial  by  jury — after  all 
the  sensitiveness  of  our  fathers  in  not  doins  it 
as  to  seizures  for  breach  of  revenue  and  naviga- 
tion laws,  except  by  express  statute— after 
their  remonstrances  and  cautions  in  various 
ways  against  abridging  the  trial  by  jury— after 
the  jealousy  entertained  when  the  Constitution 
was  adopted,  that  this  court  might  absorb  too 
much  power  from  the  State  tribunals,  and  the 
respect  and  forbearance  which  are  always  just- 
ly due  to  the  reserved  rij^hts  of  the  States — it 
certainly  seems  much  wiser  in  doubtful  cases 
to  let  Congress  extend  our  power,  than  to  do  it 
ourselves,  by  construction  or  analogy. 

So  far  from  disturbing  decisions  and  rules  of 
property  clearly  settled,  I  am  for  one  strongly 
disposed  to  uphold  them,  stare  decisis,  and 
hence  I  am  inclined  in  this  case  to  stand  by  the 
ancient  landmarks,  and  not  set  everything 
afloat — to  stand,  in  fine,  by  decisions,  repeatra 
and  undoubted,  which  govern  this  jurisdicUon, 
till  a  different  rule  is  prescribed  by  Congress. 

The  first  doubt  as  to  the  jurisdiction  in  ad- 
miralty over  the  present  case  is  thus  sustained, 
but,  being  overruled  by  a  majority  of  the  court, 
I  proceed  briefly  to  examine  the  next  objection. 
It  is  one  founded  in  fact.  It  denies  that  the 
tide  did  in  truth  ebb  and  flow  at  Bayou  Groula, 
the  place  of  this  collision,  in  ordinary  times. 

There  is  no  pretense  that  the  water  there  is 
salt,  or  comes  back  *from  the  ocean  [*497 
or  that  the  tide  there  sets  upward  in  a  current, 
or  ever  did,  in  any  stage  of  the  water  in  ihm 
Mississippi.  Yet  this  is  the  ordinary  idea  of  the 
ebb  and  flow  of  the  tide.  I  concede,  however, 
that  it  has  been  settled  by  adjudged  cases,  that 
the  tide  is  considered  in  law  to  ebb  and  flow  in 
any  place  where  it  affects  the  water  daily  and 
regularly,  by  making  it  higher  or  lower  in  con- 
sequence of  its  pulsations,  though  no  current 
back  be  caused  by  it.  Rex.  v.  Smith,  2  Doug. 
441.;  The  Planter,  7  Peters,  343;  Hooker  ▼. 
Cummings,  20  Johns.  08;  Angell  on  Tide 
Waters,  637.  Vet  this  of  course  must  be  a 
visible,  distinct  rise  and  fall,  and  one  daily 
caused  by  the  tides,  by  being  regular,  period- 
ical, and  corresponding  with  their  movements. 
Amidst  conflicting  evidence  on  a  point  like 
this,  it  is  much  safer  to  rely  on  collateral  facts, 
if  there  be  any  important  ones  admitted,  and 
on  expert  or  scientific  men,  who  understand 
the  subject,  than  on  casual  observers.  The 
sea  is  conceded  to  be  two  hundred  and  three 
miles  distant;  and  the  current  of  the  Mississip- 
pi so  strong  as  to  be  seen  and  felt  far  out  to 
sea,  sometimes  auite  forty  miles.  The  tides  on 
that  coast  are  but  eighteen  or  twenty  inches 
high.  The  velocity  of  the  current  of  the  river 
is  ordinarily  three  to  four  miles  an  hour  in  high 
water,  and  the  river  is  two  hundred  feet  deep 
for  one  hundred  miles  above  New  Orleana. 
Stoddard's  Hist,  of  Louisiana,  168.  It  therefors 
becomes  manifest  that  on  generwl  principles 
such  a  current,  with  its  vast  volume  of  water, 
could  not  only  never  be  turned  back  or  over- 
come by  the  small  tides  of  eighteen  inches,  as 
the  fact  of  its  influence  forty  miles  at  sea  also 
demonstrHteS)  but  would  not  probably,  in 
ordmar^  Uixiea,  Ve  aX.  «)\  «51^:^\.«^  Vxl  «.  «Rta&hla 
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and  reffular  manner  two  hundred  and  three 
miles  distant,  and  weakened  by  all  the  numer- 
ous bends  in  that  mighty  river.  From  New  Or- 
leans to  8t.  Louis,  the  bends  are  such,  that  a 
boat  must  cross  the  stream  390  times.  Stod- 
dard's Hist,  of  Louisiana,  374. 

Again,  the  descent  in  the  river  from  the 
place  of  this  collision  to  the  ocean  is  quite  a 
foot  and  a  half,  all  the  usual  rise  of  the  tide  on 
the  coast;  and  hence,  at  a  low  stage  of  water 
in  the  river,  much  more  at  a  high  one,  thirty 
feet  above  the  lowest,  no  tides  are  likely  to  be 
felt,  nor  would  they  probably  be  during  the 
whole  season  of  a  full  river,  from  November  to 
June. 

In  the  next  place,  several  witnesses  testify  as 
to  their  observations  in  respect  to  the  tides,  and 
confirm  what  might  be  expected  from  these 
collateral  facts.  The  most  scientific  among 
them  took  frequent  observations  for  two  years, 
at  or  nigh  Jenerson  College,  thirty-seven  miles 
nearer  the  sea  than  the  place  of  this  collision, 
to  ascertain  this  very  fact,  and  testifies  that  no 
regular  daily  influence  is  felt  there  from  the 
tides.  Oscillations  may  occur,  but  not  reg- 
ularly, nor  as  tides.  They  happen  in  that  way 
even  near  the  foot  of  the  falls  of  Niagara,  but 
of  course  are  produced  by  causes  entirely  dis- 
408*]  connected  *from  the  tides  of  the  ocean. 
So  they  happen,  from  other  causes,  on  most  of 
our  interior  lakes. 

Sometimes  continued  winds  in  one  direction 
make  a  great  difference  in  the  rise  of  the  water 
at  different  places;  and  sometimes,  the  empty- 
ing in,  near,  of  large  tributary  streams,  change- 
al^e  in  their  size  at  different  seasons.  Both  of 
these  are  testified  to  occur  in  the  Mississippi  in 
its  lower  parts.  At  high  water,  which  prevails 
over  half  the  year,  from  rains  and  the  dissolv- 
ing of  snow,  it  also  deserves  notice,  that  the 
fall  of  the  river  towards  the  ocean  is  near  one 
and  two  thirds  of  an  inch  per  mile ;  and  the  dif- 
ference between  high  and  low  water-mark  near 
Bayou  Goula  is  also,  as  before  noticed,  from 
thirty  to  thirty -three  feet. 

From  all  this  it  is  easy  to  see,  that,  during 
more  than  half  the  year,  it  is  hardly  possible 
that  a  regular  tide  from  the  ocean  should  be 
felt  there,  though  it  is  admitted  that,  in  con- 
flict with  this,  some  witnesses  testify  to  what 
theT  consider  such  tides  there,  and  indeed  as 
hign  up  as  Bayou  Sarah.  But  their  evidence 
is  insufficient  to  overcome,  in  my  mind,  the 
force  of  the  other  facts  and  testimony  on  this 
subject. 

In  connection  with  this  point,  it  seems  to  be 
conceded,  also,  that,  in  order  to  give  admiralty 
Jurisdiction,  the  vessels  must  be  engaged   in 
maritime  business,  as  well  as  the  collision  have 
occurred  where  the  tide  ebbs  and  flows.    There 
might  be  some  question,  whether  the  main  bus- 
iness of  either  of  these  boats  was  what  is  called 
maritime,  or  touching  the  sea — mare — so  as  to 
brinff  them  and  their  business  within  the  scope 
of  sdmiralty  power.    If,  to  do  that,  they  must 
be  employed  on  the  high  seas,  which  is  the  En- 
gUih  rule,  neither  was  so  engaged  in  any  part 
of  its  voyage  or  business.    Or  if,  for  that  pur- 
poM,  it  is  enouffh,  as  may  be  contended  in  this 
oountry,  that  uiey  be  engaged  exclusively  on 
tide  waters,  neither  was  probably  so  employed 
in  this  instance.    And  it  is  only  by  holding  that 
h  a  enough  for  one  end  of  the  vojaue  to  be ' 
JIL,  ed. 


in  tide  water,  however  fresh  the  water  or  slight 
the  tide,  that  their  employment  can  be  consid- 
ered maritime. 

In  The  Thomas  Jefferson,  10  Wheat.  428, 
the  court  say,  the  end  or  beginning  of  the  em- 
ployment may  be  out  of  tide  water,  if  "the  serv- 
ice was  to  be  substantiallv  performed  on  the 
sea  or  tide  water."  So  in  The  Phoebus,  11 
Peters,  183.  But  in  the  case  of  The  Thomas 
Jefferson,  as  well  as  The  Phoebus,  the  service, 
being  in  fact  chiefly  out  of  tide  waters,  was  not 
considered  as  maritime. 

In  the  case  of  The  Planter,  7  Peters,  824, 
the  whole  service  performed  was  in  tide  waters, 
and  was  a  contract,  and  hence  deemed  mari- 
time. Here  the  boats  were  employed  in  the 
trade  between  New  Orleans  at  one  point,  and 
Bayou  Sarah  at  the  other,  a  distance  of  one 
hundred  and  sixty -five  miles.  If  the  tide  ebbs 
and  fiows  as  high  as  Bayou  Goula,  or  ninety - 
seven  miles  above  New  Orleans,  which  we  have 
seen  is  doubtful,  it  is  only  a  small  fraction 
*above  half  the  distance,  but  not  enough  [*400 
above  half  to  characterize  the  main  employment 
of  the  vessel  to  be  in  tide  waters,  or  to  say  that 
her  service  was  substantially  on  the  sea,  or  even 
tide  water.  The  De  Soto  made  trips  still 
higher  up  than  Bayou  Sarah,  to  Bayou  Tunica, 
twenty  seven  miles  farther  from  New  Orleans, 
The  testimony  is,  also,  that  both  these  boats 
were,  in  their  construction,  river,  and  not  sea, 
boats;  and  the  De  Soto  was  built  for  the  Red 
River  trade,  where  no  tides  are  pretended  to  ex- 
ist, and  neither  was  ever  probably  on  the  ocean, 
or  within  a  hundred  miles  of  it. 

It  is  doubtful  if  a  vessel,  not  engaged  in 
trade  from  State  to  State,  or  from  a  State 
abroad,  but  entirely  within  a  State,  comes 
under  laws  of  the  general  government  as  to  ad- 
miralty matters  or  navigation.  It  is  internal 
commerce,  and  out  of  the  reach  of  federal  ju- 
risdiction. Such  are  vessels  on  Lake  Winni- 
Siseogee,  entirely  within  the  State  of  New 
[ampshire.  In  the  Luda  and  De  Soto  they 
were  engaged  in  internal  commerce,  and  not 
from  State  to  State,  or  from  a  State  to  a  for- 
eign country.     1  Tucker's  B1.  Com.  250,  note. 

In  most  cases  on  the  Mississippi,  the  boats 
are  engaged  in  the  coasting  trade  from  one 
State  to  another,  and  hence  are  different,  and 
assume  more  of  a  public  character.  So  on  the 
Lakes  the  vesesls  often  go  to  foreign  ports,  as 
well  as  to  other  States,  and  those  on  the  sea- 
board engaged  in  the  fisheries  usually  touch 
abroad,  and  are  required  to  have  public  papers. 
But  of  what  use  are  custom-house  papers  or  ad- 
miralty laws  to  vessels  in  the  interior,  never 
going  from  State  to  State,  nor  from  a  State 
to  a  foreign  country,  as  was  the  situation 
and  employment  at  the  time  of  these  two 
boats T 

These  are  strong  corroborations  that  this  is  a 
matter  of  local  cognizance — of  mere  State  trade 
— of  parties  living  in  the  same  county,  and 
doins  business  within  the  State  alone — and 
should  no  more  be  tried  without  a  jury,  and  de- 
cided by  the  laws  of  Oleron  and  Wisbuy,  or  the 
Consul  at  del  Mare,  or  the  Black  Book  of  Ad- 
miralty, than  a  collision  between  two  wagoners 
in  the  same  county. 

The  second  objection,  then,  as  a  whole,  is  in 
my  view  sustained;  and,  Vy^Vn%  cm^  cA  \n.«t% 
fact  rather  than  law,  VI  \a  \a  >m  x^^^Wni  >iX^\. 
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the  court  could  not  have  agreed  to  dismlsB  the 
libel  on  that  ground,  without  settling  the  other 
points,  and  without  prejudice  to  the  rights  of 
either  party  in  a  trial  at  common  law.  The 
plaintiff  would  then  be  enabled  to  have  all  the 
facts  on  the  merits  examined  and  adjudicated 
by  a  jury  from  the  valley  of  the  Mississippi; 
much  more  skillful  than  this  court,  from  their 
residence  and  experience,  in  judging  upon  ac- 
cidents and  neehgences  in  navigation  on  that 
great  thoroughfare. 

The  only  good  reason  that  the  admiralty 
judge  was  ever  intrusted  with  the  decision  of 
facts,  rather  than  a  jury,  was,  that  originally 
he  was  but  a  deputy  of  the  admiral,  and  often 
a  nautical  man — acquainted  with  nautical  mat- 
ters, and  actinff  only  on  them;  and  now  in  Eng- 
500*]  land  *ne  caJls  to  his  aid  on  facts  the 
experienced  nautical  officers  or  masters  of  the 
Tnnity  House— -"a  company,"  says  Coke,  "of 
the  chiefest  and  most  expert  masters  and  ffov- 
emors  of  ships."  4  Inst.  149.  He  takes  their 
opinion  and  advice  on  the  facts  as  to  collisions 
ox  vessds  before  he  himself  decides.  2  Bro. 
Ckr,  and  Ad.  Law,  112;  6  D.  dt  E.  766;  The 
Oelt,  8  Haeg.  Ad.  327.  The  case  is  often  fully 
argued  before  them  first.  1  Wm.  Rob.  183- 
136,  278,  314;  Hall's  Ad.  Pr.  189;  6  Rob.  Ad. 
347.  But  everything  here  is  so  different,  and 
so  much  against  the  skill  of  jud^  of  this 
court  in  settling  such  facts,  that  m  cases  of 
doubt  we  are  very  likely,  as  has  now  hap- 
pened, to  disa^ee,  and  it  is  far  better  they 
should  be  exammed  by  a  jury  in  the  vicinage  of 
the  collision. 

Perhaps  it  was  a  consideration  like  this  that 
led  to  tne  doctrine,  both  abroad  and  here,  in 
favor  of  the  common  law  courts  having  concur- 
rent jurisdiction  in  these  cases  of  collision,  even 
when  they  happen  on  the  high  seas.  1  Chitt. 
on  PI.  162,  101;  16  Mass.  756;  8  East,  698; 
Percival  ▼.  Hickey,  18  Johns.  267;  14  Johns. 
278;  Curtis's  Merch.  Seamen,  367;  9  Johns. 
188;  Smith  ▼.  Gondry,  1  Howard,  36;  Gilp.  483; 
4  Mason,  0.  0.,  says  it  is  claimed;  2  Gall.  343, 
on  precedent. 

Indeed,  the  laws  of  Louisiana  are  quoted  as 
pertaining  to  and  regulating  the  conduct  of 
Doats  when  passing  on  the  Mississippi  within 
that  State.  1  Bullard  &  Curry's  Dig.  sec.  794. 
But  so  far  from  their  being  a  guide  to  us  in  ad- 
miraltr,  if  having  jurisdiction  in  that  way  over 
these  boats  at  this  place,  the  rights  of  parties, 
•a  before  seen  in  such  questions,  are  to  be  set- 
tled by  the  laws  existing  in  some  undescribed 
purt  of  the  world,  but  not  England  in  A.  D. 
1776  or  A.  D.  1789,  or  Louisiana  in  A.  D.  1846. 
If  England,  this  case  would  not  be  tried  at  all 
ti  admiralty,  as  we  have  seen;  and  if  Louisiana, 
then  the  case  would  not  be  settjed  by  admiralty 
law,  but  by  the  laws  of  Louisiana,  and  in  the 
State  tribunals. 

Again,  whoever  affirms  jurisdiction  to  be  in 

the  courts  of  the  United  States  must  make  it 

out,  and  remove  all  reasonable  doubts,  or  the 

oourt  should  not  exercise  It.    Bobyshall  v.  Op- 

nmheimer,  4  Wash,  a  C.  488;  7  Peters,  826; 

Peters'  C.   C.  86.     Because   these  courts   are 

eourts  of  limited  jurisdiction,  and  acting  under 

Mrpress  grants,  and  can  presume  nothing  be- 

j^aad  the  grajit,  mad  because,  in  respect  to  ad- 

tairmlty  power,  if  Mnything  is  presumed  when 

521^^**^'  *  ^  presimilnig  «gaiiitt  the  trial  by 


jury,  and  the  State  tribunals,  and  their  ra- 
served  rights.  Where  a  jurisdiction  ia  of  a 
limited  nature,  "they  [claiming  it]  must  show 
that  the  party  was  brought  within  it."  1  East, 
660.  Ana  where  a  case  is  in  part  dependent 
on  common  law,  and  in  part  on  admiralty,  it 
must  be  tried  in  the  courts  of  the  former.  Bee's 
Ad.  470. 

But  the  second  objection  to  our  jurisdiction 
being  also  considered  by  the  court  untenable, 
this  case  is  to  be  examined  on  the  ^merits ;  [*50 1 
and  as  to  these  it  seems  to  me  not  free  from 
difficulty,  though  In  my  view  indicating  some 
fault  in  both  the  boats. 

From  the  very  nature  of  navigation — as  ves- 
sels cannot  be  always  turned  quick,  and  as  a 
constant  lookout  is  hardly  practicable  both 
night  and  day— collisions  on  rivers  with  fre- 

Suent  bends  in  them,  like  the  Mississippi,  and 
uring  darkness,  are  occasionally  almost  in- 
evitable, and  often  are  attended  by  no  blame. 
The  danger  and  injury  to  both  vessels  is  so 
great  in  almost  every  case,  one  or  both  not  on- 
seldom  going  down,  with  all  on  board,  that 
the  strongest  motives  exist  with  all  to  use  care 
and  skill  to  avoid  collisions.  The  want  of  them, 
therefore,  ia  never  to  be  presumed,  but  is  re- 
quired to  be  clearly  proved.  To  presume  other- 
wise would  be  to  presume  men  will  endanger 
their  own  lives  and  property,  as  well  as  thoae 
of  others,  without  any  motive  of  gain  or  ill- 
will. 

Hence  our  inquiries  must  start  with  the 
probability,  that,  in  such  collisions,  accident 
and  misconception,  as  to  courses  and  distances 
cause  the  injurv,  rather  than  neglect  or  want 
of  skill.  Indeed,  in  these  cases  it  is  laid  down 
as  a  rule  by  Sir  Christopher  Robinson,  in  The 
Ligo,  2  Hagg.  366,  that  '^the  law  requires  that 
there  shall  be  preponderating  evidence  to  fix 
the  loss  on  the  party  charged,  before  the  court 
can  adjudge  him  to  make  compensation."  2 
Dod.  88.  I  am  unable  to  discern  any  such 
clear  preponderance  in  this  case  in  favor  of  the 
Luda.  It  is  true  that  some  allowance  must  be 
made  as  to  the  testimony  of  the  officers  and 
men  in  each  boat.  In  both  they  would  natural- 
ly be  attached  to  her  character  or  interests,  and 
desirous  in  some  degree  of  vindicating  them- 
sdves  or  friends.  And  it  happens  that,  from 
such  or  some  other  cause,  those  on  each  side 
usually  testify  more  favorably  as  to  the  care 
and  skill  with  which  the  boat  was  conducted 
in  which  they  were  employed  at  the  time. 
Hence  resort  must  be  had  to  some  leading  and 
admitted  facts  as  a  guide,  when  they  can  be 
distinctly  ascertained,  to  see  whether  the  col- 
lision was  from  any  culpable  misconduct  by 
either.  For  like  reasons,  we  should  go  to  wit- 
nesses on  shore  and  passengers,  where  they  had 
means  of  knowledge,  rather  than  to  the  officers 
and  crews  implicated  on  either  side.  Taking 
these  for  our  guidance  chiefly,  and  so  far  as  it 
is  possible  here  to  decide  with  much  accuracy, 
most  of  the  case  looks  to  me,  on  the  facts,  ^uite 
as  much  like  one  of  accident,  or  one  arising 
from  error  of  judgment  and  mutual  misappre- 
hension, as  from  any  culpable  neglect  on  the 
part  of  the  officers  of  the  De  Soto  alone. 

It  is  to  be  remembered  that  this  collisioB  oo- 
curred  in  the  night;  that  neither  of  the  regular 
.captains  w«t^  cm  V^i^  ^<^Vl  q1  either  boat, 
^  ihouKYL  \M\]h  '^VAa  w«t^  «X  >iXi^  «Xa^KQCL%\  \>^ 
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being  near  a  landing,  tbe  De  Soto  supposed  the 
Luda  was  going  to  stop  there,  and  hence  pur- 
sued a  different  course  from  what  she  would  if 
not  so  supposing;  and  that  the  Luda  supposed 
the  De  Soto  would  not  stop  there,  and  hence 
did  not  pursue  the  course  she  would  if  believ- 
502*]  ing  she  was  *about  to  stop.  That  both 
boats  in  the  darkness  seemed,  till  very  near, 
to  believe  each  other  farther  off  than  they  in 
truth  were,  and  hence  did  not  use  so  early  the 

{precautions  they  otherwise  miffht  have  done, 
t  is  to  be  remembered,  also,  that  not  one  of 
the  usual  sources  of  blame  in  the  adjudged 
eases  existed  here  clearly  on  the  part  of  the  De 
Soto.    Some  witnesses  swear  to  the  De  Soto's 
having  her  light  hung  out,  and  several,  includ- 
ing a  passenger,   that   if  the   Luda   had   not 
changed   her   course   unexpectedly,   and    when 
near,  she  would  not  have  been  struck  by  the 
De  Soto;  and  that  the  De  Soto,  if  changing 
hers,  and  going  lower  down  than  her  port,  did 
■o  only  to  round  to  and  lay  with  her  head  up  in 
the  customs  ry  manner.     Nor  was  there  any 
radnff  between  rivals,  to  the  peril  of  the  vessels 
and    life,   which    led    to   the    misfortune,   and 
usually  deserves  condign  punishment.    Nor  was 
smy  high  speed  attempting  for  anv  purpose; 
and  the  movement  of  the  I^  Soto,  though  with 
the   current,  is  sworn  to  have  been   slowest, 
and  hence  she  was  less  bound  to  look  out  critic- 
ally.    The  Chester,  3  Hagg.  Ad.  319.     Nor  is 
there  any  law  of  admiralty  requiring  a  descend- 
ing boat  on  a  river  to  lie  still  till  an  ascending 
one  approaches  and  passes,  though  an  attempt 
was  made  to  show  such  an  usage  on  the  Missis- 
sippi, which  was  met  by  counter  evidence.  Again, 
the  Luda  was  not  at  anchor,  so  as  to  throw  the 
duty  on  the  De  Soto  to  avoid  her,  as  is  often 
the  case  on  the  sea  coast.     The  Girolamo,  3 
Hagg.  Ad.   169;   the  Bolides,  Ibid.  369.     Nor 
wss  the  Luda  loaded  and  the  other  not,  but  in 
haUast  and  with  a  wind,  and  hence  bound  not 
to  injure  her.    The  Baron  Holberg,  3  Hagg.  Ad. 
244;  The  Girolamo,  Ibid.  178.     Nor  was  one 
moyed  by  steam  and  the  other  not,  and  hence 
the  former,  being  more  manageable,  obliged  to 
shun  the  latter.     The  Shannon,  2  Hagg.  Ad. 
173;  The  Perth,  3  Hagr.  Ad.  417.    Nor  is  there 
a  rale   here,   as    in   England,   issued   by    the 
Trinity  House  in  1840,  and  to  be  obeyed  or 
considered  bad  seamanship,  that   two  steam- 
boats  approaching,  and  likely  to  hit,  shall  put 
thai  helms  to  port,  though  the  principle  is  a 
sound  one  on  which  it  rests.     1   Wm.   Rob. 
274,  276;  7  Jurist,  380,  999.    Under  considera- 
tions lOce  these,  if  any  blame  rests  on  the  De 
Soto,  and  there  may  be  some,  certainlv  ^uite 
as  much  seems  to  belong  to  the  Luda.    Neither 
put  the  helm  to  port.    Both  boats  were  in  my 
view  too  inattentive.    Both  should  have  stopped 
their  engines  earlier,  till  the  course  and  destina- 
tion  of  each  other  were  clearly  ascertained;  and 
both  should  have  shaped  their  courses  wider 
from  each  other,  till  certain  they  could  pass 
without  injury.     7   Jurist,  380;    8   Ibid.   320. 
The  Loda    certainly    had    more    conspicuous 
lights,  though  the  De  Soto  is  sworn  not  to  have 
ben  without  them,  and  is  admitted  to  have 
been  seen  by  the  Luda  guite  half  a  mile  off, 
though  in  the  night.      On  the  contrary,  the 
morements  of  the  De  Soto  were  slowest,  which 
is  a  favorable  fact  in  such  collisions  (7  Jurist, 
381),  thouj^  she  did  not  Ub  by,  mm  §he  thould ' 


have  done,  under  the  law  of  Louisiana,  if  that 
was  in  force,  *and  she  wished  to  throw  [*60S 
all  the  risk  on  ''the  ascending  boat;"  for 
throwing  that  risk  so  is  the  only  gain  bv  con- 
forming to  the  statute.  1  La.  Dig.  528,  art. 
3533,  by  Grimes. 

But  I  do  not  propose  to  go  more  fully  into 
this,  as  it  is  not  the  point  on  which  I  think  the 
case  should  be  disposed  of.  I  merely  refer  to 
enough  to  show  it  is  a  question  of  difficulty 
and  doubt  whether  the  injury  did  not  result 
from  casualty,  or  mutual  misapprehension  and 
blame,  rather  than  neglect,  except  in  particu- 
lars common  to  both,  or  at  least  in  some,  at- 
tached to  the  plaintiffs,  if  not  so  great  as  those 
in  respect  to  which  the  original  defendants 
erred.  Any  fault  whatever  in  the  plaintiffs 
has,  it  is  said  in  one  case,  been  held  to  defeat 
his  action.  Vanderplank  v.  ^ller,  Moody  A 
Malk.  109.  But  in  any  event,  it  must  in- 
fluence the  damages  essentially.  For  though, 
when  one  vessel  alone  conducts  wrongfully, 
she  alone  must  pay  all  damages  to  the  extent 
of  her  value  (5  Rob.  Ad.  345),  and  this  agrees 
with  the  laws  of  Wisbuy  if  the  damage  be 
"done  on  purpose"  (2  Peter's  Ad,  84,  86, 
App.),  and  with  the  laws  of  Oleron  (2  Ibid. 
28) ;  yet  if  both  vessels  were  culpable,  the 
damage  is  to  be  divided  either  equally  between 
them  (3  Hagg.  Ad.  328,  note;  4  Adolph.  A  Ell. 
431;  9  Car.  &  P.  613;  Reev«8  v.  The  Ck>nstitu- 
tion,  Gilpin,  579),  or  they  are  to  be  apportioned 
in  some  other  more  appropriate  ratio,  looking 
critically  to  all  the  facts.  The  Woodrop  Sims, 
2  Dod.  Ad.  85;  3  Scott,  N.  R.  336;  3  Man.  k 
0.  59;  Curtis's  Admiralty,  145,  note.  So  in 
England,  though  no  damages  are  given,  when 
there  is  no  blame  on  the  part  of  the  defendant. 
The  Dundee,  1  Hagg.  Ad.  120;  Smith  et  al.  v. 
Gondry,  1  Howard,  36;  2  Browne's  Civ.  and 
Ad.  Law,  204.     Yet,  by  the  laws  of  ^sbuy, 

1  Peters's  Ad.  89,  App.,  "If  two  ships  strike 
against  one  another,  and  one  of  them  un- 
fortunately perishes  by  the  blow,  the  merchan- 
dise that  is  lost  out  of  both  of  them  shall  be 
valued  and  paid  for  pro  rata  by  both  owners, 
and  the  damage  of  the  ships  shall  also  be  an- 
swered for  by  both  according  to  their  value." 
See  Laws,  141.  This  is  now  the  law  in  Hol- 
land, and  is  vindicated  by  Bynkershoek,  so  as 
to  cover  cases  of  doubt  and  equalize  the  loss. 

2  Browne's  Civ.  and  Ad.  Law,  205,  206.  So 
now  on  the  Continent,  where  a  eoIUsion  hap- 
pened between  vessels  in  the  River  Elbe,  and 
it  was  not  the  result  of  neglect,  the  loss  was 
divided  equally.  Story's  Conflict  of  Laws,  423; 
Peters  et  al.  v.  Warren  Ins.  Company,  14  Pe- 
ters, 99;  4  Adolph.  &  Ell.  420. 

Hence,  whether  we  conform  to  the  admiralty 
law  of  England  on  this  point,  though  refusing 
to  do  it  on  other  points,  or  take  the  rule  on  the 
Continent  for  a  guide,  the  amount  of  damages 
allowed  in  this  case  is  erroneous,  if  there  was 
any  neglect  on  the  part  of  the  original  plain- 
tiffs, or  if  the  collision  between  the  boats  was 
aoddentaL 

Judge  Daniel  requested  his  dissent  to  the 
judgment  of  the  court  to  be  entered  on  the  rec- 
ord, and  for  reasons  concurring  generally  with 
those  offered  by  Judge  Woodbury. 

*Mr.  Justice   Qid«i   QQiiije\vR%\  'iiV>^  \^^^^ 
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Hr.  Justic*  Woodbury  In  the  opinion  delivered    them  treated  the  ca-ta  coHeetlTcty  In  one  opin- 

by  bltn  BO  far  as  it  related  to  tlie  question  of    Ion,  whilit  tbo  remaining  two  expressed  opin- 

the  jurisdiction  of  courts  of  adrniralty,  and  also    ions  in  the  cases  separately.    Hence  it  become* 

tbat  the  weight  of  evidence  in  this  case  was    aeceasary  for  the  reporter  to  make  a  statement 

against  the  existence  of  a  tide  at  the  plaee  of    In  each  eace,  and  to  postpone  the  opinions  un- 

eolliiion,  bat  concurred   nith  the  majority  of    til  the  completion  of  all  the  atatementa.     The 

Ibe  court  that  the  De  Soto  was  in  fault,  and    irtruments  of  counsel  in  each  case  will  of  courM 

justly  holden  for  the  whole  lou  occasioned  by    ftmow  Immediately  after  the  statement  in  that 

the  collision.  case.     They  are  placed  in  the  order  in  which 

they  are  put  by  the  Chief  Justice  in  his  opia- 

--——..  Ion,  but  where  the  Justice*  have  ^ven  separate 

opinions   In  each   case,   the   order  is  obearred 

-    .  .._      _..»..  n.^      M  .  ..•     ■       T.  which  they  themselves  have  ehosun. 

SAMUEL    THURLOW,     PlalntlB    In     Error,  ' 

T,  *Mr.  Chief  Justice  Taney,         One  opin-  [*ftOtt 

ion,  three  cases,     {p.  S7S.) 

Mr.  Juetice  HcLean,         three  opinions. 

No.  1.  Thurlow  V.  Maesschu setts,     (p.  SSO.) 
No.  fi.  Peiree  r.  New  Hampshire,     (p.  693.) 
JrtRi    WIirmTPn    Pl.lr.tHT  In    KrKir  *''*■   ^    Fletcher  v.  Rhode  Island,     (p.  696.) 

JOEL  FLETCTIER,  PlainOff  in  Error,         j^  j^^^j^  (^j^^^i^  j,^^  opinlona. 

*~  No.  1.  Peiree  v.  New  Hampsnire.    (p.  807.) 

No.  £.  Thurlow  t,  Msssachusetts.     (p.  000.) 
Ur.  Justice  Daniel,  one  opinion, 

three  cases,    (p.  011.) 
Ur.  Jnstica  Woodbniy,         one  opinion, 

three  cases,     [p.  618.) 
Ur.  JuaUoe  Oiiet,  one  opinion, 

T.  three  cases,     (p.  6*1.) 

THE  STATE  OF  NEW  HAMFSHIBB.  To  begin  with  the  caM  of 

Thurlow  *,  The  Commonwealth  of  Mauacbn- 
Ueense  laws  of  MassachuaetU,  Rhode  Island,  ■«^^- 

and  New  Hampshire,  declared  not  repugnant      ti,|b  case  wa*  brought  up  from  the  Supreme 
to  U.  a  Const,  or  Uwa.  Judicial  Court  of  Maaaachusett*.     The  plain- 

tiff in  error  was  indicted  and  eonvieted,  under 
Laws  of  UsMscliusettB,  provldlni  thst  no  psraon  the  Revised  Statute*  of  the  State,  for  selling 
shall  presume  to  be  ■  retnller  or  stller  of  viae,  liquor  without  a  license.  The  indictment  cod- 
^otft."thl;n''tweStJ  ePebt' na!'<i"i?''SSi  tlis't  a!t-  "med  weraJ  specifications,  but  they  were  all 
nvired  ind  carried  Bwif  a"  "  one  'tlmr.  anles*  he  similar  to  the  flrst,  which  was  as  follows: 
Is  flrst  licensed  hi  b  rcUlier  of  wine  snd  iplrlts,  "The  Jurors  for  the  Commonwealth  of  Has- 
S^o''?iaui™'tiie'°coSSi'''commlMiS^B™'t'o°'i™St  "chusetts,  upon  their  oath  present,  that  Sun- 
unf  lieentcs.  when  In  their  opinion  tbe  public  uel  Thurlow,  of  Qeorgetown,  In  said  county, 
good  doe*  not  reqalre  tbem  to  be  (ranted ;  trader,  on  the  Drat  day  of  May,  in  the  year  of 

*."' sss. '5r I.'""™ V..I.S  .». "tS  r. ''"' .°°",;'sr *. "s't '"""-f"" ,;-■ 

^ion^  sVtliouBh  la  this  csm  tba  brandv   which  ty-two,  at  said  Georgetown,  he  not  being  tbm 

wss  sold  was  diilj  Imported  tron  France  Into  the  and  there  first  licensed  as  a  retailer  of  wine  and 

dirts' from  *tile'ortX»f^"»rter■         *"  spirits,  as  provided  in  the  forty-seventh  chap- 

Of  New  Uampsblre,  Imposing  similar  restrictions  ter  of  the  Revised  Statutes  of  said  Common- 

to  tbe  foreffolDS  opon  llceniea.  although   in  this  wealth,  and  without  any  license  therefor  dniy 

P»?ia"riS'C".Sl',.'?;3°4«S5l"°ffi  krf  ««irii..g  M  1...  Ai  pr»um,  to  bj,  |u.d 

lendlni  St   Plscstsqua   Bridge  and   there  sold  Id  was,  B  retailer  of  wine,  brandy,  rum,  and  ipir- 

the  same  tarrel ;                           ,  .    ^  _.^            -  ituous    liquors,   to  one   Samuel   Goodale,  In   a 

A  1  sdliidged  to  be  not  Inconslsteot  with  anv  of  <_„    .„.„.(>_  Vk.n    t-wsntv  aliiht'    mllana     anil 

Ike  provteons  of  the  ConsUtntlen  of  the  United  ™   S"""*^  *  j      twenty-elght  gallone,   ana 

Mtaies  ar  acts  of  Congtess  under  It.  that  delivered  and  earned  away  all  at  one  time, 

and  did  then  and  there  sell  to  said  Goodale  two 

quarts    of    spirituous    liquors,    and    no    more, 

THERE  eases  were  alt  brought  up  from  the  against  the  peace  of  aaia  Commonwealth  and 

respective  State  court*  by  writs  of  error  the  form  of  the  statute  in  such  case  made  and 

hMued  under  the  twenty-fifth  section  of  the  Ju-  provided." 

diciary  Act,  and  were  commonly  known  by  the  It  become*  necessary  to  Insert  the  forty-aev> 

name  of  the  License  Oasea.  enth  chapter  of  tbe  Revised  Statute*,  and  nlao 

Involving  the  same  question,  they  were  ar-  an    Act    passed    In    1837.       They    are    ••    fol- 

gued  together,  but  by  different  counsel.    When  low*: 

the  decision  of  the  court  wa*  pronounced,   it  Revised  SUtutea  of  Maseachusett*,  Chap.  47.- 

wa*  not  accompanied  by  any  opinion  of  the  lb.  Regulation  of  licensed  Houses, 

wurt,  as  such.     »"»  ''*'i*  *.^„* J "''"»•  ,f^«  "Section  1.    No  pc«on  shaU  pr«ume  U>  U 

.eparate  opinions,  each  for  h.mself.     Pour  of  ^   i„„h^u„_  „^£„„   victualleTor  .eller  o( 

NiTn.— As    lo    power    of   Congress    to   regulste  wine,    brandy,    rum,    or    any    other    ■pirltuon* 

commerce  anil  State  license  law*.  *«  natn  to  e  liquor,  to  be  used   in  or  about  hi*   honao,  or 

/,S,.''«VJ).  Vil.1i2?-  liril^U.'-Afl  =lV  b.ildi.(,,  «.!.»  h,  U  a™.  U-^J  "  » 

am  jfa  i^  40.  U.  U.  I04t.  ItuuiQidei  01  wmmQa  victualler,  aeeordiag  to 
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the  provisioiiB  of  this  chapter,  on  pain  of  for- 
feiting one  hundred  dollars. 

"See.  2.  If  any  person  shall  sell  any  wine 
506*1  or  spirituous  liquor,  *or  any  mixed 
liquor,  part  of  which  is  spirituous,  to  he  used 
in  or  about  his  house  or  other  buildings,  with- 
out being  duly  licensed  as  an  innholder  or 
eommon  victualler,  he  shall  forfeit  for  each  of- 
fense twenty  dollars. 

"Sec  3.  No  person  shall  presume  to  be  a  re- 
tailer or  seller  of  wine,  brandy,  rum,  or  other 
spirituous  liquors,  in  a  less  quantity  than  twen- 
ty-eight gallons,  and  that  delivered  and  carried 
away  all  at  one  time,  unless  he  is  [at]  first 
licensed  as  a  retailer  of  wine  and  spirits,  as  is 

?>rovided  in  this  chapter,  on  pain  of  forfeiting 
wenty  dollars  for  each  offense. 
"Sec.  4.  If  any  person,  licensed  to  be  a  re- 
tailer as  aforesaid,  shall  sell  any  of  the  above 
liquors,  either  mixed  or  unmixed  to  be  used  in 
or  about  his  house  or  shop,  he  shall  forfeit  for 
each  offense  twenty  dollars. 

"Sec.  5.  £very  innholder  shall  at  all  times 
be  furnished  with  suitable  provisions  and  lodg- 
ing for  strangers  and  travelers,  and  with  stablo 
room,  hay,  anu  provender  for  their  horses  and 
cattle;  and  if  he  shall  not  be  at  all  times  so 

Erovided,  the  county  commissioners  may  revoke 
is  license. 

"Sec.  6.  Every  common  victualler  shall  have 
all  the  rights  and  privileges,  and  be  subject 
to  all  the  duties  and  obligations,  of  innholders, 
excepting  that  he  shall  not  be  required  to 
furnish  lodgings  for  travelers,  nor  stable  room, 
hay,  and  provender  for  horses  and  cattle. 

"Sec.  7.  Every  innholder  and  common  vic- 
tualler shall  at  all  times  have  a  board  or  sign 
affixed  to  his  house,  shop,  cellar,  or  store,  or  in 
some  conspicuous  place  near  the  same,  with 
his  name  at  large  thereon,  and  the  employment 
for  which  he  is  licensed,  on  pain  of  forfeiting 
twenty  dollars. 

"See.  8.  If  any  innholder  shall,  when  re- 
quested, refuse  to  receive  and  make  suitable 
proTisions  for  strangers  and  travelers,  and  their 
hones  and  cattle,  he  shall,  upon  conviction 
thereof  before  the  Court  of  Common  Pleas,  be 
punished  by  a  fine  not  exceeding  fifty  dollars, 
ud  shall  also,  by  order  of  the  said  court,  be 
deprived  of  his  license;  and  the  court  shall 
oraer  the  sheriff  or  his  deputy  forthwith  to 
cause  his  sign  to  be  taken  down. 

"See.  0.  No  innholder  or  common  victual- 
ler, shall  have  or  keep  in  or  about  his  house,  or 
other  buildings,  yards,  and  gardens,  or  depen- 
dencies, any  mce,  cards,  bowls,  billiards,  quoits, 
or  other  implements  used  in  gaming,  nor  shall 
luffer  any  person  resorting  thither,  to  use  or 
exercise  any  of  said  sames,  or  any  other  unlaw- 
ful game  or  sport  within  his  said  premises,  on 
pain  of  forfeiting  ten  dollars  for  every  such 
offense. 

"Sec  10.  Every  person  convicted  of  using 
or  exercising  any  of  the  games  aforesaid,  in  or 
about  any  such  house  or  huilding  of  an  inn- 
holder or  eommon  victualler,  shall  forfeit  ten 
doUtrs. 

"Sec.  11.  No  innholder  or  common  victualler 
(07*1  shall  suffer  any  *person  to  drink  to 
diunkenness  or  excess  in  his  premises,  nor  suf- 
fer any  minor  or  servant,  travelers  excepted,  to 
have  any  strong  drink  there,  on  pain  of  forfeit- 

ing  Bna  doUmn  for  each  affenae, 
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''See.  12.  If  any  Innholder  or  common 
victualler  shall  trust  or  give  credit  to  any  per- 
son for  liquor,  ne  shall  lose  and  forfeit  all  the 
sums  so  trusted  or  credited,  and  all  actions 
brought  for  such  debt  shall  be  utterly  barred; 
and  the  defendant  in  such  action  may  plead 
the  matter  specially,  or  may  give  it  in  eriaence 
under  the  general  issue. 

"Sec.  13.  If  any  common  victualler  shall 
keep  open  his  house,  cellar,  shop,  store,  or 
place  of  business  on  any  part  of  the  Lord's  day 
or  evening,  or  at  a  Later  hour  than  ten 
o'clock  in  the  evening  of  any  other  day  of  the 
week,  and  entertain  any  person  therein  by  sell- 
ing him  any  spirituous  or  strong  liquor,  he 
sliall  forfeit  for  each  offense  ten  dollars. 

"See.  14.  When  any  person  shall,  hy  ex- 
cessive drinking  of  spirituous  liquors,  so  mis- 
spend, waste,  or  lessen  his  estate  as  thereby 
either  to  expose  himself  or  his  family  to  want 
or  indigent  circumstances,  or  the  town  to  whidv 
he  belongs  to  expense  for  the  maintenance  of 
him  or  his  family,  or  shall  so  habitually  indulge 
himself  in  the  use  of  spirituous  liquors  as  there- 
by greatly  to  injure  his  health  or  endanger  the 
loss  thereof,  the  selectmen  of  the  town  in  which 
such  spendthrift  lives  shall,  in  writing  under 
their  hands,  forbid  all  licensed  innholders,  com- 
mon victuallers,  and  retailers  of  the  same  town, 
to  sell  to  him  any  spirituous  or  strong  liquors 
aforesaid  for  the  space  of  one  year;  and  they 
may  in  like  manner  forbid  the  selling  of  any 
such  liouors  to  the  said  spendthrift  by  the  said 
licensed  persons  of  any  other  town  to  which 
the  spendthrift  may  resort  for  the  same;  and 
the  city  clerk  of  the  city  of  Boston  shall,  under 
the  direction  of  the  mayor  and  aldermen  there- 
of, issue  a  like  prohibition  as  to  any  sudi 
spendthrift  in  the  said  city. 

"Sec.  1 5.  The  said  mayor  and  aldermen,  and 
said  selectmen,  shall,  in  the  same  manner, 
from  year  to  year,  renew  such  prohibition  as  to 
all  such  persons  as  have  not,  m  their  opinion, 
.-^formed  within  the  year;  and  if  any  innnolder, 
common  victualler,  or  retailer  shall,  durinff  any 
such  prohibition,  sell  to  any  such  prohibited 
person  any  such  spirituous  liquor,  he  shall  for- 
feit for  each  offense  twenty  dollars. 

"Sec.  10.  When  the  said  mayor  and  alder- 
men; or  selectmen,  in  execution  of  the  forego- 
ing provisions,  shall  have  prohibited  the  sale 
of  spirituous  liquors  to  any  such  spendthrift,  if 
any  person  shall,  with  a  Knowledge  of  said  pro- 
hibition, give,  sell,  purchase,  or  procure  for 
and  in  behalf  of  such  prohibited  person,  or  for 
his  use,  any  such  spirituous  liquors,  he  shall 
forfeit  for  each  offense  twenty  dollars. 

"Sec.  17.  The  commissioners  in  the  several 
counties  may  license,  for  the  towns  in  their  re- 
spective counties,  as  many  persons  to  *be  [*S08 
innholders  or  retailers  therein  as  they  shall 
think  the  public  may  require;  and  the  mayor 
and  aldermen  of  the  city  of  Boston  may.  In 
like  manner,  license  innholders  and  retailers  in 
the  said  city;  and  the  Court  of  Common  Pleas 
in  the  Countv  of  Suffolk  may,  in  like  manner, 
license  innholders  and  retailers  in  the  town  of 
Chelsea;  and  every  license,  either  to  an  inn- 
holder or  retailer,  shall  contain  a  specification 
of  the  street,  lane,  alley  or  oiner  place,  and  the 
number  of  the  building,  or  some  other  particu- 
lar description  thereof,  whet«  %McVi  vVoffiMnAL 
person  shall  «xaxclsa  \ua  em^\o^m«BL\.\  «xA  ^Og* 
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license  shall  not  protect  any  such  person  from 
the  penalties  provided  in  this  chapter  for  exer- 
daing  his  employment  in  any  other  place  than 
that  which  is  specified  in  the  license. 

"Sec.  18.  The  ma^or  and  aldermen  of  the 
dty  of  Boston  may  license,  for  the  said  city,  as 
many  persons  to  be  common  victuallers  as  they 
shall  think  the  public  good  may  require;  and 
•very  such  license  shall  contain  such  a  specifi- 
cation or  description,  as  is  mentioned  in  the 
preceding  section,  of  the  street  or  other  place, 
and  of  the  building  where  the  licensed  person 
•hall  exercise  his  employment;  and  the  license 
•hall  not  protect  him  from  the  penalties  pro- 
vided in  tnis  chapter  for  ezercismg  it  in  any 
other  place. 

"Sec.  19.  All  licenses  to  any  innholder,  re- 
tailer, or  common  victualler  shall  expire  on  the 
first  day  of  April  in  each  year;  but  any  license 
may  be  granted  or  renewed  at  any*  time  during 
the  preceding  month  of  March,  to  take  effect 
from  the  said  first  day  of  April,  and  after  that 
day  they  may  be  granted  for  the  remainder  of 
the  year,  whenever  the  officers  authorized  to 
grant  the  same  shall  deem  it  expedient. 

"Sec.  20.  Every  person,  who  shall  be  licensed 
••  before  provided  in  this  chapter,  shall  pay 
therefor  to  the  clerk  of  the  city  of  Boston, 
the  clerk  of  the  Court  of  Common  Pleas  for  the 
County  of  Suffolk,  or  to  the  clerk  of  the  com- 
missioners of  the  respective  counties  so  licens- 
ing said  person,  one  dollar,  which  shall  be  paid 
by  said  clerks  to  the  treasurers  of  their  respect- 
ive counties  for  the  use  of  said  counties;  and 
•uch  persons  shall  also  pay  twenty  cents  to  the 
use  of  the  said  clerks  respectively;  and  no 
other  fee  or  excise  whatever  shall  be  taken 
from  any  person  spplying  for  or  receiving  a 
license  under  the  provisions  of  this  chapter. 

"Sec.  21.  Any  license  to  an  innholder,  re- 
tailer, or  common  victualler  may  be  so  framed 
as  to  authorize  the  licensed  person  to  sell  wine, 
beer,  ale,  cider,  or  any  other  fermented  liquors, 
and  not  to  authorize  him  to  sell  brandy,  rum, 
or  any  other  spirituous  liquor;  and  no  excise  or 
fee  shall  be  required  for  such  a  license. 

"Sec.  22.  The  clerk  of  the  commissioners 
in  the  several  counties  shall  seasonably,  before 
the  time  for  granting  licenses  in  each  ^  year, 
"Kmnsmit  to  the  selectmen  of  every  town  within 
cne  county  a  list  of  the  persons  in  such  town 
who  were  licensed  as  iimholders  or  retailers 
the  preceding  year. 

500*]  *"Sec.  23.  No  license  shall  be  granted 
or  renewed  to  any  person,  unless  he  shall  pro- 
duce a  certificate  from  the  selectmen  of  the 
town  for  which  he  applies  to  be  licensed,  in 
•ubstanoe  as  follows,  to  wit:  We,  the  sub- 
scribers, a  majority  of  the  selectmen  of  the 

town  of  ,  do  hereby  certify  that  

has  applied  to  us  to  be  recommended  as  (here 
expressing  the  employment,  and  a  particular 
description  of  the  place  for  which  the  license 
is  applied  for)  in  the  said  town,  and  that,  after 
mat\ire  consideration  had  thereon,  at  a  meet- 
ing held  for  that  purpose,  at  which  we  were 
each  of  us  present,  we  are  of  opinion  that  the 

petition  of  said  be  granted,  he  being, 

to  the  best  of  our  knowledge  and  behalf,  a  per- 
son of  good  moral  character. 

"See.  24.    Any  person   producing   such   cer- 

tiiicate  of  the  eelectmen,  shall  be  heard,  and 

Aie  ApplicAtioB  decided  upon,  either  on  a  mo- 


tion  made  orally  by  himself  or  his  counsel,  or 
upon  a  petition  in  writing,  as  he  shall  elect. 

"Sec.  25.  If  the  selectmen  of  any  town  shall 
unreasonably  neglect  or  refuse  to  make  and  de- 
liver such  a  certificate,  either  for  the  original 
granting  or  the  renewal  of  a  license,  the  person 
aggrieved  thereby  may  apply  for  a  license  to 
the  commissioners,  first  giving  twenty-four 
hours'  notice  to  a  majority  of  the  said  select- 
men of  his  intended  application,  so  that  they 
may  appear,  if  they  see  fit,  to  object  thereto; 
and  if  on  such  application  it  shall  appear  that 
the  said  selectmen  did  unreasonably  neglect  or 
refuse  to  give  the  said  certificate,  and  that  the 
public  good  requires  that  the  license  should  be 
granted,  the  commissioners  may  grant  the  same. 

'*Sec.  26.  All  the  fines  imposed  by  this  chap- 
ter may  be  recovered  by  indictment,  to  the 
use  of  the  countv  where  the  offense  is  commit- 
ted; and  when  tne  fine  docs  not  exceed  twenty 
dollars,  the  offense  may  be  prosecuted  before  a 
justice  of  the  peace,  subject  to  the  right  of  ap- 
peal to  the  Court  of  Common  Pleas,  as  in  other 
cases. 

"Sec.  27.  When  any  person  shall  be  con- 
victed under  the  provisions  of  this  chapter,  and 
shall  fail  to  pay  the  fine  awarded  against  him, 
he  may  be  imprisoned  in  the  common  jail  for  a 
time  not  exceeding  ninety  days,  at  the  dis- 
cretion of  the  court  or  justice  before  whom  the 
trial  may  be  had. 

"Sec.  28.  All  prosecutions,  under  the  pro- 
visions of  this  chapter,  for  offenses  committed 
in  the  city  of  Boston  (excepting  where  the  fine 
exceeds  twenty  dollars;,  may  be  heard  and  de- 
termined in  the  Police  Court,  subject  to  the 
right  of  appeal  to  the  Municipal  Court;  but  the 
said  Police  Court  shall  not  have  power,  in  any 
such  case,  to  sentence  any  person  to  imprison- 
ment, except  as  provided  in  the  preceding  sec- 
tion. 

"Sec.  29.  Any  person,  licensed  under  the  pro- 
visions of  this  chapter,  who  shall  have  been 
twice  before  convicted  of  a  breach  of  any  of 
the  said  provisions,  shall  thereiipon,  in  addition 
to  the  penalties  •before  provided,  be  [•SIO 
liable  to  a  further  punishment,  by  imprison- 
ment in  the  common  jail,  for  a  time  not  ex- 
ceeding ninety  days,  at  the  discretion  of  the 
court  before  whom  the  trial  may  be  had." 

Acts  of  1837,  Chapter  242. 

"An  Act  concerning  Licensed  Houses,  and  the 
Sale  of  Intoxicating  Liquors. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  in  General  Court  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

"Sec.  1.  No  licensed  innholder  or  other  per- 
son, shall  sell  any  intoxicating  liquor  on  Sun- 
day, on  pain  of  forfeiting  twenty  dollars  foi 
each  offense,  to  be  recovered  in  the  manner 
and  for  the  use  provided  in  the  twenty-sixth 
section  of  the  forty -seventh  chapter  of  the  Re- 
vised  Statutes. 

"Sec.  2.  Any  license  to  an  innholder,  or  oom- 
mon  victualler,  may  be  so  framed  as  to  au- 
thorize the  licensed  person  to  keep  an  inn  or 
victualling  house  without  authority  to  sell  any 
intoxicating  liquor,  and  no  excise  or  fee  shall 
be  required  for  such  license:  Provided,  that 
nothing  contained  in  this  act,  or  in  the  forty- 
seventh  cYiapt«t  oi  ihft  Revised  Statutes,  shall 
Y>e  ao  couatruft^  %a  to  t^(^\i^  \}&k!^  cnvyxsX.^  ^»^- 
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misstonera  to  grant  any  licenses,  when  in  their 
opinion  the  public  good  aces  not  require  them 
to  be  granted. 

*'See.  3.  Any  person  who  shall  have  been 
licensed  according  to  the  provisions  of  the 
forty -seventh  chapter  of  the  Revised  Statutes, 
or  of  this  act,  and  who  shall  have  been  twice 
convicted  of  a  breach  of  this  act  or  of  that 
chapter,  shall,  on  such  second  conviction,  in 
addition  to  the  penalties  prescribed  for  such 
offense,  be  adjudged  to  have  forfeited  his 
license. 

"Sec.  4.  Any  person  who  shall  have  been 
three  times  convicted  of  a  breach  of  this  act, 
or  of  the  forty-seventh  chapter  of  the  Revised 
Statutes,  shall,  upon  such  third  conviction,  in 
addition  to  the  penalties  in  this  act  and  said 
chapter  provided,  be  liable  to  be  imprisoned  in 
the  common  jail,  for  a  time  not  exceeding 
ninety  days,  at  the  discretion  of  the  court  be- 
fore whom  the  trial  may  be  had. 

"Sec.  6.  The  secretary  of  this  Common- 
wealth shall  cause  a  condensed  summary  of 
all  laws  relating  to  innholdcrs,  retailers,  and 
licensed  houses  U)  be  printed  for  the  use  of  this 
Commonwealth,  and  he  shall  supply  the  county 
commissioners  for  the  several  counties,  and 
such  other  officers  as  by  law  are  authorized  to 
grant  licenses,  with  the  same;  and  the  said 
commissioners,  or  other  officers,  whenever  they 
grant  any  license,  shall  furnish  each  person  so 
Ucenaed  with  one  copy  of  said  license  laws,  to 
the  end  that  such  person  may  know  to  what 
duties,  restrictions,  and  liabilities  he  is  sub- 
jected by  law.'* 
[Approved  by  the  Governor,  April  20,  1837.] 
511*]  *A  conviction  having  taken  place 
under  the  indictment  upon  these  statutes,  the 
defendant  filed  several  exceptions,  of  which  it 
is  material  to  notice  only  the  following: 

"2.  It  appeared  upon  the  trial  that  some  of 
the  sales  charged  in  the  indictment  were  of 
foreign  liquors,  and  his  honor  directed  the  jury 
that  the  license  law  of  this  Commonwealth  ap- 
plied as  well  to  imported  spirits  as  to  domestic, 
and  that  this  Commonwealth  could  constitu- 
tionally control  the  sale  of  foreign  spirits  by 
retail,  and  that  said  law  is  not  inconsistent  with 
Constitution  or  revenue  laws  of  the  United 
States.  To  tins  ruling  also  the  defendant  ex- 
cepts." 

The  court  below  allowed  this  exception,  to- 
gether with  all  the  others,  upon  which  the  case 
was  removed  to  the  Supreme  Judicial  Court. 
But  that  court  overruled  the  exceptions,  and 
ordered  judgment  to  be  entered  upon  the 
verdict. 

Mr.  Halle tt,  the  counsel  for  Thurlow,  then 
applied  for,  and  obtained,  a  writ  of  error  to 
bring  the  case  to  the  Supreme  Court  of  the 
United  States,  upon  the  following  allegation 
of  error,  viz: 

''That  the  several  acts  of  the  Legislature  of 
Massachusetts  concerning  licensed  houses  and 
the  sale  of  intoxicating  liquors,  and  especially 
the  acts  which  are  hereto  appended  and  set 
out  as  part  of  the  record  in  the  said  cause, 
upon  which  said  judgment  was  founded,  and 
also  the  opinion  and  judgment  of  said  Supreme 
Judicial  Court  of  Massachusetts,  in  the  appli- 
cation and  construction  of  said  acts  to  the  sales 
of  imported  foreign  liquors  and  spirits  by  the 
•aid  Thurlow,  are  repugnant  to,  and  inconsistent 


with,  the  provisions  of  the  Constitution,  trea 
ties,  and  laws  of  the  United  States,  in  so  far 
the  said  acts,  and  the  construction  thereon  by 
the  said  Supreme  Judicial  Court  of  Massachu- 
setts, prohibit,  restrain,  control,  or  prevent  the 
sale  01  imported  wines  and  spirituous  Uquora, 
by  retail  or  otherwise,  in  the  said  State  of 
Massachusetts,  and  are  therefore  void." 

Upon  the  writ  of  error  thus  issued,  the  case 
came  up  to  this  court. 

It  was  argued  in  January,  1845,  by  Mr.  Choate 
and  Mr.  .Webster  for  the  plaintiff  in  error,  and 
Mr.  Huntington  for  the  State.  Being  ordered 
to  be  re -argued,  it  was  now  argued  by  B£r. 
Webster  alone  for  the  plaintiff  m  error,  and 
Mr.  Davis  for  the  State. 

Mr.  Webster  opened  the  ease.  The  best 
mode  of  presenting  his  views  of  the  points 
which  arose  will  l^,  to  repeat  the  brief  filed 
by  himself  and  Mr.  Choate  m  the  former  argu- 
ment.  It  was  as  follows: 

The  plaintiff  in  error,  a  citizen  of  the  United 
States,  living  in  Massachusetts,  was  convicted, 
under  the  lUvised  Statutes  of  that  State,  ch. 
47,  and  the  Statute  of  that  State  of  1837,  ch. 
242,  of  sales  of  foreign  spirits  made  in  1841 
and  1842,  without  a  license.  He  seeks  to  re- 
verse the  judgment,  upon  the  general  ground 
that  those  statutes  are  repugnant  to  constitu- 
tional acts  of  Congress,  and  to  the  Constitution 
of  the  United  States;  and  contends — 

*l8t.  That  they  prohibit  even  the  [*S1S 
importer  of  foreign  spirits  from  selling  them  in 
the  bottle,  keg,  or  cask  in  which  he  imports 
them,  either  for  consumption  at  the  place  of 
sale,  or  for  carrying  away ;  and  are  therefore  un- 
constitutional, within  the  case  of  Brown  t. 
Maryland,  12  Wheat.  419. 

2d.  That  they  are  void,  as  being  repugnant 
to  the  legislation  of  Congress,  in  their  applica* 
tion  to  purchasers  from  importers,  of  whom 
the  plaintiff  is  one;  and  hereunder  he  submits 
the  following  analysis  of  his  arguments: 

Ist.  The  statutes  of  Massachusetts  are  not 
auxiliary  to,  co-operative  with,  and  merely  reff- 
ulative  of,  the  legislation  of  Congress,  whidi 
admits  foreign  spirits  to  importation  under  pre- 
scribed rates  of  duty,  but  are  antaeonistical  to 
and  in  contravention  of  it,  since  they  seek  to 
diminish  and  discourage  the  sales  of  imported 
spirits  to  a  greater  degree  than  the  legislation 
of  Congress  seeks  to  do  it,  upon  the  ground 
that  the  policy  of  Congress  in  this  behalf  is  an 
erroneous  policy. 

To  maintain  this,  the  object  and  operation 
of  the  Massachusetts  statutes,  and  the  policy 
and  the  principle  of  constitutional  power  upon 
which  they  proceed,  are  to  be  considered. 

Without  a  license,  no  one  can  sell,  in  a  single 
instance,  spirits  to  be  used  on  the  premises  of 
the  vendor,  and  no  one  can  sell  them  for  the 
purpose  of  being  carried  away,  in  a  less  quan- 
tity than  twenty-eight  gallons,  which  must  be 
bought  and  removed  all  at  one  time. 

The  result,  therefore,  is,  that  without  a 
license  no  one  can  sell  spirits  to  be  used,  or  to 
be  carried  away  for  use,  since  no  one  purchases 
for  use  so  large  a  quantity  as  twenty-eight  gal- 
lons to  be  carried  away  at  one  time. 

Without  a  license,  therefore,  no  one  can  sell 
at  all  by  retail;  and  the  retail  trade  in  spirits, 
the  sale  of  spirits  for  use,  is  suppressed. 

2d.  No  one  is  entvU^d.  to  i^  \v^xa^,  qt  ^^^ 
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•xact  it,  whatever  be  his  character  of  fitneas  to 
trade. 

No  court  or  person  is  required  to  ^ve  a 
lioense.  A  tribunal  called  county  commission- 
ers, chosen  by  the  people  of  the  counties,  may, 
if  in  its  judi^ent  the  public  good  reauires  it, 
grant  licenses;  but  even  in  such  case  it  is  not 
reouired  to  grant  them. 

For  the  last  six  years  none  have  been  granted 
in  the  county  of  the  plaintiflTs  residence,  con- 
taining more  than  one  hundred  thousand  in- 
babitc^ts. 

This  withholding  of  licenses  is  no  fraud  on 
the  Massachusetts  statutes,  but  in  perfect  con- 
formity with  them. 

In  conformity  with  the  law,  then,  all  sales 
of  spirits  for  use  may  be  totally  prohibited  in 
Massachusetts. 

These  laws  design  to  do  just  what  can  be 
legally,  and  without  defrauding  them,  done 
vnder  them. 

The  design,  then,  to  restrain  all  sales  of 
spirits  for  use;  and  they  do  this  upon  a  seneral 
principle  of  policy,  to  wit:  that  such  sales,  for 
such  purpose,  by  whomsoever  made,  are  a  pub- 
lie  evil. 

6 IS*]  *The  difference,  therefore,  between 
them  and  all  laws  of  mere  policy,  of  quarantine, 
health,  horbors,  storage  of  guni>owder,  and  the 
Uke,  is,  that  those  laws  are  auxiliarv  to,  in  aid 
and  furtherance  of,  co-operative  with,  the  Ck>n- 
gressional  legislation,  while  these  deny  its  pol- 
VBiy,  and  thwart  and  restrain  its  operations. 

These  statutes  do  not  confine  themselves  to 
providing  for  suitable  persons,  places,  and 
modes  of  selling  foreign  sprits,  so  as  to  secure 
the  largest  amount  of  traffic  in  the  most  expe- 
dient and  prudent  manner;  but  they  mean, 
substantially  and  effectually,  to  put  an  end  to 
the  traffic. 

The  plaintiff  in  error,  therefore,  will  discuss 
these  laws,  as  if  they  did,  in  terms,  prohibit 
all  persons  who  buy  of  importers  from  resell- 
ing, since  they  do  substantially  so  operate;  and 
they  assert  a  principle  of  power  broad  enough 
to  go  to  tiiat  extent. 

^e  general  question,  therefore,  is  this:  Ts 
a  State  law,  prohibiting  purchasers  of  spirits 
from  importers  to  resell,  on  the  ground,  that, 
for  moral,  medical,  economical,  or  other  rea- 
sons, the  public  good  will  not  be  promoted  by 
such  sale,  repugnant  to  the  acts  of  Congress, 
and  to  treaties  authorizing  importations  of  such 
spirits? 

These  sales  were  in  1841,  and  subsequent. 
The  acts  of  Congress  are,  1832,  ch.  227,  4 
SUtutes  at  Large,  683;  1833,  ch.  66,  4  Ibid. 
ISO;  4  Ibid.  26;  3  Ibid.  310. 

These  authorize  importations  in  casks  of  fif- 
teen gallons. 

2d.  What  is  the  extent  of  the  effect  of  an 
act  of  Congress  authorizing  importations? 

1.  Regarded  as  a  license  to,  or  contract  with, 
the  importer,  communicating  a  right  to  sell, 
aecording  to  the  view  in  Brown  v.  Maryland, 
12  Wheat.  447,  what  is  its  extent? 

The  plaintiff  contends  that  it  would  be  re- 
pugnant to,  and  in  fraud  of,  the  license,  either 
to  ordain  that  no  one  shall  buy  of  the  importer, 
or  to  ordain  that  no  one,  having  bought,  shall 
resell,  because  either  prohibition  would  totally 
defeat  the  UcenBe  itself.  The  license  is  a  license 
io  eerry  the  mrUcle  to  market,  to  trade  in  it,  to 


have  access  with  it  to  the  consuming  eapaelty 
of  the  country. 

The  grounds  on  which  Congress  legislate,  in 
passing  such  an  act,  and  the  just  expectations 
and  reasonings  of  the  importer,  prove  this. 

The  interception  of  the  article  in  the  hands 
of  the  first  buyer,  on  its  way  to  a  market,  ex- 
cludes it  from  market,  and  shuts  the  importer 
from  the  country  as  really  as  if  he  were  pro- 
hibited to  sell. 

2.  Regarded  as  Congressional  legislation,  an 
act  authorizing  im|>ortations  of  spirits  is  a  lee- 
islative  determination  that  the  foreign  article 
may  properly,  and  shall,  enter  into  the  con- 
sumption of  the  country,  and  be  sold  in  the 
interior  market  thereof;  and  the  Massachusetts 
statutes  are  intended  to  contravene  that  deter- 
mination, upon  a  directly  opposite  view  of 
policy. 

5.  Congress  has  the  constitutional  power  to 
determine,  on  general  grounds  of  policy,  what 
foreign  articles  shall  enter  into  the  consump- 
tion *of  the  country,  and  be  sold  in  [*514 
the  domestic  market,  and  to  what  extent;  and 
it  exercises  this  power  by  an  act  laying  duties. 
It  determines  that  all  which  can  be  introduced 
and  sold  under  such  a  rate  of  duties  shall  be, 
and  the  power  of  the  States  is  merely  auxiliary, 
co-operative,  and  regulative,  securing  proper 
persons  by  whom  the  traffic  shall  be  conaucted, 
but  not  discountenancing  and  discouraging  the 
traffic  itself.  That  power  these  statutes  tran- 
scend. 

It  may  be  proper,  also,  in  this  connection,  to 
reprint  the  abstract  of  the  argument  of  Mr. 
Hallett,  upon  the  same  side,  to  show  the  reasons 
given  for  the  doctrine  sustained  by  the  counsel 
for  the  plaintiff  in  error.  Mr.  Hallett's  abstract 
was  as  follows: 

Are  the  laws  of  Massachusetts  concerning 
the  sale  of  imported  wines  and  spirits  consti- 
tutional and  valid? 

We  contend  they  are  not,  because — 

1.  No  State  can  prohibit,  by  wholesale  or 
retail,  the  sale  of  merchandise  authorized  hj  a 
valid  law  of  Congress,  or  by  treaties,  to  be  im- 
ported into  its  markets ;  the  retail  sale  being  as 
indispensable  to  the  object  of  importation,  via., 
use  and  consumption,  as  the  wholesale. 

2.  The  laws  of  the  United  States  nowhere 
recognize  any  distinction  between  the  whole- 
sale and  retail  of  imported  merchandise,  as 
connected  with  the  right  of  the  importer  to 
introduce  such  merchandise,  for  use  and  con- 
sumption, into  the  markets  of  the  United  States. 

3.  Every  concurrent  or  other  power  in  a 
State  is  subject  in  its  exercise  to  this  limitation, 
that  in  the  event  of  collision,  the  law  of  the 
State  must  yield  to  the  law  of  Congress,  oon- 
stitutionally  passed.  New  York  v.  Miln,  11 
Peters,  102;  Commonwealth  v.  Kimball,  24  Pidc 
369. 

4.  If  Congress  has  the  power  to  regulate  a 
subject  matter,  a  State  cannot  interfere  to  op- 
pose or  impede  such  regulation.  The  general  sov- 
emment,  though  limited,  is  supreme  as  to  thoae 
objects  over  which  it  has  power.  Martin  t. 
Hunter,  1  Wheat.  304;  Cohens  t.  Virginia,  6 
Wheat.  384;  Prigg  v.  Pennsylvania,  16  Peters, 
539. 

6.  The  commerce  which  Congress  may  reff- 
ulate  is  something  more  than  traffic.  It  la 
every    spedea  ol   ooininsmsl  vGLi«T<!.QUTse    be 
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tweeo  the  United  Statee  and  foreign  nations, 
and  among  the  several  States.  "These  words 
[regulate  commerce]  comprehend  every  species 
•f  commerctal  intercourse  between  the  United 
States  and  foreign  nations.  No  sort  of  trade 
can  be  carried  on  between  this  country  and 
another  to  which  this  power  does  not  extend." 
Gibbons  v.  Ogden,  0  Wlieat.  180,  193,  194. 

6.  The  exercise  of  the  power  of  a  State  to 
regulate  Its  internal  commerce  must  not  con- 
flict with,  and  cannot  control,  the  power  of 
Congress  to  regulate  foreign  commerce,  and 
commerce  amon^  the  States.  The  internal 
commerce  on  which  a  State  can  act,  independ- 
515*]  ent  *of  a  law  of  Congress  affecting 
the  same,  must  be  trade,  or  dealing  in  articles 
not  connected  with  the  operation  of  a  valid 
law  of  the  United  States.  It  must  be  "com- 
pletely internal,"  local,  and  not  connected  with 
the  United  States  government,  in  the  exercise 
of  its  power  to  regulate  commerce,  and  to  lay 
and  collect  duties  and  imposts. 

7.  "The  power  [of  the  United  States]  to 
regulate  commerce,  must  not  terminate  at  the 
boundaries  of  the  State,  but  must  enter  its  in- 
terior. The  power  is  co-extensive  with  the 
subject  on  which  it  acts."  Brown  v.  Maryland, 
12  Wheat.  446. 

8.  If  a  State,  under  the  power  of  regulating 
her  internal  commerce,  can  exclusively  regu- 
late or  control  (to  the  extent  of  prohibition) 
eommerce  in  imported  merchandise,  up  to  her 
boundaries,  or  the  instant  it  shall  pass,  in  bulk, 
from  the  hands  of  the  importer,  she  can  there- 
by exclude  foreign  commerce,  and  deny  her 
markets  to  foreign  nations. 

0.  If  a  State  has  no  such  power  of  prohibi- 
tion,  she  esnnot  empower  her  officers  or  agents 
to  do  what  she  cannot  do  herself,  viz.,  prohibit 
internal  commerce  in  foreign  merchandise. 
Suppose  the  Legislature  of  ^mssachusetts,  in- 
stead of  conferring  this  power  of  prohibition 
upon  the  county  commissioners,  to  be  exercised 
in  their  uncontrolled  discretion,  should  retain  it, 
to  be  exercised  by  herself;  it  would  be  unlaw- 
ful legislation,  and  collision  of  a  State  law  with 
a  law  of  the  United  States. 

10.  The  laws  of  Massachusetts,  of  which  the 
plaintiff  in  error  complains  as  unconstitutional, 
are,  in  respect  to  commerce  and  trade  in  this 
description  of  imported  merchandise,  a  law  of 
prohibition,  because  they  assume  to  provide 
for  licenses  to  persons  to  sell,  and  then  empow- 
er the  agents  tney  create  to  refuse  all  such  li- 
censes, without  cause;  and  it  punishes  all  sell- 
ers in  quantities  less  than  twenty- eight  gallons, 
without  such  license;  and,  in  fact,  no  such 
license  can  be  obtained.  Both  the  intent  and 
the  operation  of  these  laws  are,  therefore,  pro- 
hibitory. 

11.  If  It  he  said  that  it  depends  upon  the 
administration  of  this  law,  whether  It  be  con- 
stitutional or  not,  and  therefore  a  law  may  be 
constitutional  though  its  operation  may  be  un- 
constitutional, the  answer  is,  that  a  State  can- 
not 80  frame  a  law  as  that  under  one  sort  of 
sdministration  It  is  constitutional,  and  under 
snother  unconstitutional,  and  both  operations 
be  lawful,  and  thus  the  law  be  valid. 

12.  If  a  law  of  a  State  provides  for  and 
eontemplaces  collision  with  a  law  of  the  United 
States,  the  former  is  invalid,  and  must  yield 
whenever  the  eoHision  ariMea, 

MM  M^  ed. 


18.  The  counsel  for  the  ComnMnwealth  of 
Massachusetts  admits  that  the  law  complained 
of  becomes  prohibitory  against  this  descrip- 
tion of  imported  merchandise,  whenever  the 
public  sentiment  of  a  majority  electing  the 
county  commissioners  requires  proliibition.  If 
this  be  valid  State  legislation,  then  the  power 
of  Congress  to  rrgulate  •commerce  in  [•518 
imported  merchandise  is  subordinate  to  the 
disposition  of  the  Legislature  of  a  State  to  ex- 
clude it  from  their  markets. 

14.  The  laws  of  Congress  make  no  distinc- 
tion between  commerce  in  imported  wines 
and  spirits  and  other  foreign  merchandise.  A 
recognition  of  the  power  of  a  State  to  exclude 
the  first  from  its  markets,  whenever  public 
sentiment  requires  it,  must  embrace  the  like 
power  in  respect  to  all  other  descriptions  of  im- 
ports, whenever  the  public  sentiment  in  a  State 
demands  its  exercise. 

16.  There  is  no  pre-eminence  given  to  that 
class  of  State  legislation  denominated  police 
laws  over  other  laws,  whenever  they  come  in 
collision  with  the  lawful  exercise  of  a  power  of 
Congress;  and  in  such  case  the  latter,  by  the 
terms  of  the  Constitution,  shall  be  the  supreme 
law  of  the  land. 

16.  The  law  of  Massachusetts  in  question  is 
not  a  health  law  against  contagion  or  infection 
in  the  article  imported;  it  aims  to  keep  it  out 
of  the  hands  of  the  consumer,  on  the  ground 
of  its  abuse  in  excess  of  use.  Health  laws 
may  exclude  all  such  portions  or  cargoes  of  an 
article  of  commerce  as  are  infectious;  but  they 
cannot  exclude  a  whole  class  of  imported  mer- 
chandise, on  the  ground  that  infected  portions 
or  cargoes  of  it  have  been,  or  may  oe,  im- 
ported. 

17.  Infected  articles  of  commerce  may  risht- 
fully  be  excluded  from  passing  the  boun<&ry 
of  a  State,  and  reaching  the  hands  of  the  im- 
porter, as  well  as  the  consumer.  But  a  State 
cannot,  under  Brown  v.  Maryland,  12  Wheat. 
419,  exclude  imported  wines  and  spirits,  or  any 
sound  article  of  commerce,  from  reaching  the 
importer;  and  this  is  an  obvious  distinction  be- 
tween health  laws  and  a  law  of  prohibition  to 
cut  off  the  transfer  of  a  sound  article  from  the 
importer  to  the  consumer. 

18.  The  point  where  regulation  ceases  and 
prohibition  begins  is  the  point  of  collision,  and 
of  imconstitutional  operation,  of  a  State  law 
affecting  foreign  commerce.  In  this  respect  a 
State  law  becomes  a  law  of  prohibition  when  it 
punishes  all  who  sell  without  license,  and  con- 
fers the  whole  power  of  licensing  on  agents, 
with  express  authority  to  withhold  all  licenses. 

19.  In  any  and  all  cases,  the  power  to  deny 
sale  includes  the  power  to  prohibit  importation ; 
and  the  question  of  power  is  the  same,  whether 
exercised  directly  by  the  Legislature,  or  indi- 
rectly by  its  agents  thereto  authorised. 

20.  The  operation  of  the  law  of  Massachu- 
setts on  foreign  wines  and  spirits  deprives  im- 
ported articles  of  their  vendible  quality.  This 
such  law  cannot  rightfully  do,  for  the  whole 
course  of  legislation  by  Congress  shows  that 
the  right  to  sell  is  connected  with  the  payment 
of  duties,  and  the  right  to  sell  must  extend  be- 
yond the  importer,  or  it  is  an  inoperative  right. 

21.  The  argument  on  the  other  side  is,  that 
if  the  power  to  ^regulate  commerce  can  (*511 
follow  the  import^  %xV.\c\^  viW^^  \\a  ^^xi^^i'^^a 
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quality  attached,  into  a  State,  it  can  compel 
consumption  by  the  citizens  of  that  State.  This 
confounds  the  mere  commercial  right  to  offer 
for  sale  with  the  power  to  force  purchase.  All 
the  law  of  Congress  re<]uires  in  the  markets  of 
the  United  States  is  a  right  to  sell  and  buy;  and 
when  this  right  ceases,  commerce  ceases. 

22.  The  counsel  on  the  other  side  further 
argues,  that  the  State  has  a  right  to  deny  this 
commerce,  whenever  her  citizens  do  not  wish 
to  deal  in  it.  But  if  they  do  not  desire  to  pur- 
chase, there  would  be  no  need  of  a  prohibition 
of  sale.  The  law  of  prohibition  proceeds  on 
the  ground,  that  if  commerce  in  this  article 
were  not  denied,  there  would  be  such  com- 
merce; and  therefore  it  directly  interferes  with 
the  law  of  Congress  regulating  that  com- 
merce. 

23.  A  State  may  pass  all  such  laws  as  she 
pleases  for  the  safety,  health,  or  morals  of  her 
people,  and  may  use  whatever  means  she  may 
think  proper  to  that  end,  subject  only  to  this 
limitation,  that  in  the  event  of  collision  with  a 
law  of  Congress,  the  State  must  yield.  Com- 
monwealth ▼.  Kimball,  24  Pick.  363. 

24.  Now,  Congress,  by  law  and  by  treaties, 
authorizes  foreign  commerce  with  the  States  in 
wines  and  spirits.  By  the  treaty  of  indemnity 
with  France,  in  1832,  the  wines  of  France  were 
"admitted  to  consumption  in  the  markets  of 
the  United  States."  The  law  of  Massachusetts 
shuts  her  markets  against  the  fair  and  just  op- 
eration of  these  laws  and  treaties  of  the  United 
States,  and  renders  them  so  far  inoperative. 

26.  The  general  view  as  to  the  prohibitory 
provisions  of  the  laws  of  Massachusetts  in  this 
matter,  taken  together,  is,  that  it  is  a  blending 
of  two  powers  to  be  exercised  at  pleasure  imder 
the  statute:  one  legitimate — ^to  regulate;  the 
other  unconstitutional — to  prohibit,  whenever 
the  public  sentiment  of  the  State  comes  up  to 
that  Doint. 

26.  Massachusetts  assumes  to  abolish  foreign 
commerce  in  her  markets  in  imported  spirits, 
on  the  ground  of  thereby  preserving  the  health 
and  morals  of  the  people;  but  at  the  same 
time,  in  her  internal  commerce  and  exports, 
she  encourages ;  without  tax  or  excise,  an  annual 
manufacture  by  her  citizens  of  6,177,910  gal- 
lons of  domestic  spirits;   which  is  one  eighth 

Eart  of  the  whole  product  of  the  United  S^tes 
1  spirits  distilled  from  molasses  and  grain. 

27.  Congress  has  not  changed  its  policy  in 
this  respect,  but  Massachusetts  has  changed 
hers,  in  opposition  to  the  laws  of  Congress. 
Until  1837,  the  laws  of  Massachusetts  uni- 
formly provided  for  the  sale  and  consumption 
of  wines  and  ardent  spirits  imported  into  her 
markets.  The  Act  of  1786,  ch.  68,  1  Mass. 
Laws,  207,  was  in  force  with  additional  acts 
till  1832.  By  section  fifteen,  the  general  ses- 
sions were  not  to  license  more  persons  in  any 
town  than  they  shall  judge  necessary  for  re- 
518*]  freshment  of  travelers,  *or  are  neces- 
sary for  the  public  good,  by  which  was  meant 
the  public  convenience.  Act  of  1792,  ch.  26, 
p.  417,  required  all  persons  to  be  licensed,  on 
satisfactory  evidence  of  fitness,  and  that  such 
license  will  be  subservient  to  the  public  good. 
Additional  Acts,  1807,  ch.  127;  1816,  ch.  112; 
118,  cb.   65. 

The  Act  of  1832,  cb.  166,  reduced  the  max-  * 
imnm  to  ten  guUoBS,  and  provided  for  a  new 


class,  victuallers.  The  commissioners  to  U* 
cense,  as  innholders  and  retailers,  as  many  ap- 
plicants as  they  shall  decide  the  public  good 
may  require.  The  law  now  in  force  (Rev.  Stat, 
ch.  47,  1835)  altered  this  provision  to  power  to 
county  commissioners  to  license  as  many  per- 
sons as  they  shall  think  the  public  good  may 
require. 

Then  followed  the  declaratory  Act  of  1837, 
ch.  242,  that  the  commissioners  might  with- 
hold all  licenses  in  their  discretion. 

The  Act  of  1838,  ch.  157  (commonly  called 
The  Fifteen -gallon  Law),  made  penal  all  sales 
of  spirituous  liquors  less  than  fifteen  gallons; 
licensed  only  apothecaries  to  sell  for  medicine 
and  the  arts,  and  punished  the  sale  by  them,  if 
to  be  drank;  and  repealed  all  laws  inconsistent 
with  this  act. 

This  brought  up  the  question  of  prohibition. 
The  act  was  contested  in  the  courts  of  Massa- 
chusetts as  unconstitutional,  but  was  not  de- 
cided there  before  it  was  repealed,  in  1840, 
without  any  reservations.  The  Supreme  Court 
of  that  State  thereupon  decided,  in  1840,  that 
the  repeal  revived  the  pre-existins  laws,  chap. 
47  of  Rev.  Stat,  and  chap.  242  of  1837.  Com- 
monwealth V.  Churchill,  2  Metcalf,  118.  Since 
then  no  licenses  have  been  granted.  The  plain- 
tiff's first  sale  in  the  case  at  bar  was  in  Afay, 
1841,  and  this  case  has  been  brought  up  on 
writ  of  error  as  soon  as  the  laws  of  Massachu- 
setts and  the  decisions  of  her  highest  court 
have  established  prohibition  as  the  law  of  thai 
State. 

28.  The  law  of  Massachusetts  comes  in  col- 
lision with  the  power  of  0)ngre8S  over  revenue, 
which  is  a  supreme  power,  used  as  a  substitute 
for  taxation.  With  this  view,  the  Constitution 
requires  that  "all  duties  shall  be  uniform 
throughout  the  United  States." 

If  Massachusetts,  by  her  laws,  can  exclude 
one  or  more  articles  of  import,  she  pays  so  much 
less  revenue  than  other  States  that  admit  all. 
This  makes  the  operation  unequal  so  far,  aris- 
ing from  the  legislation  of  Massachusetts  ad- 
verse to  the  power  of  0)ngress  to  collect  revenue 
in  all  the  States.  Suppose  the  duty  on  foreign 
wines  and  spirits  to  be  one  fourteenth  part  of 
all  the  revenue,  the  States  can  cut  that  off,  if 
this  legislation  is  valid;  and,  by  the  same  rule, 
all  other  sources  to  collect  revenue  are  wholly 
destroyed. 

29.  So  of  the  treaty  making  power.  The  Unit- 
ed States  has  power  to  reciprocate  its  markets 
with  the  markets  of  foreign  nations;  but  if  a 
State  can  shut  its  markets  against  any  one  or 
more  of  the  articles  admitted,  by  denying  sale, 
the  United  States  cannot  in  good  faith  perform 
any  such  reciprocal  engagement. 

30.  *The  laws  of  Massachusetts,  there-  [*519 
fore,  which,  by  their  provisions,  and  their  opera- 
tion in  conformity  to  such  provisions,  prohibit  all 
commerce  in  wines  and  spirits  in  quantities 
under  twenty-eight  gallons,  are  repugnant  to 
the  Constitution  and  laws  of  the  United  States — 

1st.  In  the  power  to  regulate  foreign  com- 
merce. 

2d.  In  the  power  to  collect  revenue  on  im- 
ports into  the  several  States. 

3d.  In  the  eoual  apportionment  of  taxes  and 
duties  in  all  the  States;  and, 

4tb.  In  the  power  to  make  treaties. 

Vix,  DaNi^  iot  IV^  %\a.\a\  tVkfc  \^\\w«Vw?,  It 
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a  sketch  of  the  argument,  and  shows  the  posi- 
tions assumed  and  maintained  hy  him  for  the 
defendant  in  error: 

The  broad  ground  assumed  by  the  plaintiff's 
counsel  is,  that  the  statute  of  Massachusetts  is 
unconstitutional,  because  it  "prohibits,  re- 
strains, controls,  or  prevents  the  sale  of  im- 
ported wines  and  spirituous  liquors,  by  retail 
or  otherwise,  in  the  State." 

To  make  the  policy  of  Massachusetts,  in  re- 
straining an  indiscriminate  traffic  in  intoxicat- 
ing drinks,  intelligible,  we  must  understand  its 
history,  and  the  state  and  condition  of  things 
when  the  Constitution  of  the  United  States  was 
made. 

The  court  has  often  declared,  that  in  a  com- 
plicated system,  which  establishes  two  govern- 
ments over  the  same  people,  it  is  necessary,  in 
considering  questions  of  power,  to  look  into 
contemporaneous  facts;  that  the  objects  de- 
signed to  be  secured  by  the  federal  Constitution 
may  be  understood,  and«  if  possible,  carried 
into  effect. 

The  context  of  the  instrument  is  not  alone  to 
be  regarded,  but  the  whole  machinery  of  gov- 
ernment; and  care  must  be  taken,  in  carrying 
out  the  fundamental  principles,  that  the  pur- 
pose of  the  framers  is  not  frustrated. 

As  the  power  of  Massachusetts  to  make 
laws  restraining  traffic  in  intoxicating  drinks 
is  denied,  I  shall,  as  a  preliminarv  step,  briefly 
state  the  history  of  her  legislation  upon  this 
subject,  and  point  out  the  consequences  which 
will  follow  if  this  doctrine  is  maintained. 

The  law  of  Massachusetts  was  revised  in 
1836;  but  acts  similar  in  principle,  and  nearly 
so  in  detail,  have  existed  for  more  than  two 
centuries,  and  been  enforced  by  her  judicial 
tribunals.  Ancient  Charters,  135,  314,  433, 
Laws  of  Mass.  1786,  ch.  68;  Revised  Statutes, 
ch.  47,  and  several  other  statutes. 

The  law,  substantially  as  it  now  is,  forbid- 
ding a  sale  without  a  license  in  less  quantities 
than  twenty -eight  gallons,  was  made  in  1780, 
and  was  in  force  when  the  federal  Constitution 
was  ratified,  and  has,  with  immaterial  modifi- 
cations, remained  so  from  that  time  to  this. 

From  thence  till  this  time,  the  revenue  sys- 
520*]  tem  of  the  United  *States  has  been 
in  force;  and  the  laws  which  are  now  supposed 
to  conflict  have  during  all  that  time  worked 
harmoniously  together. 

After  a  lapse  of  fifty-six  years.  It  is  now  first 
discorered  that  the  State  is  trenching  upon 
the  power  of  the  United  States,  and  impairing 
the  revenue  hj  restraining  the  sale  of  imported 
wines  and  spirits. 

Let  it  be  remembered,  however,  that  the 
United  States  do  not  and  have  not  complained 
of  any  wrong  done  by  the  State;  nor  has  any 
question  ever  been  agitated  In  that  quarter,  in 
regard  to  the  diminution  of  the  revenue;  which 
makes  it  quite  apparent  that  no  serious  incon- 
venience is  felt. 

While,  however,  I  admit  the  right  of  the 
pluntiff  to  appeal  to  this  court,  I  must  observe, 
that,  although  this  long  acquiescence  may  not 
prove  the  law  of  the  State  to  be  constitutional, 
it  establishes  the  fact  that  It  has  produced  no 

noticeable  or  sensible  infiuence  upon  the  rev- 
enue or    the    revenue    power    of    the    United 

States.  It  would  seem,  also,  to  be  a  clear  indi- 
cation that  the  federal  ^vemment  ib  not  hostile 


to  the  policy  of  Massachusetts,  or  anxious  to 
promote  drinking  to  increase  the  revenue. 

It  also  proves  that  the  State  has  at  all  times 
during  its  organization  as  a  body  politic  con^ 
sidered  restraint  in  the  traffic  of  spirits  as  essen- 
tial to  the  public  welfare. 

But  the  State  is  not  an  exception  to  other 
communities  in  this  respect,  but  has  followed 
out  a  principle  which  has  been  maintained 
and  enforced  through  all  ages  among  the  civil- 
ized nations. 

Mr.  Dayis  then  proceeded  to  prove,  from 
historical  authority,  that  the  ancient  Egyptians, 
the  Greeks,  the  Romans,  and  the  more  Eastern 
nations  did,  through  most  periods  of  their 
existence,  maintain  rigid  and  severe  restrictions 
upon  the  use  of  wine,  and  that  excessive  in- 
dulgence at  all  times  was  esteemed  criminal. 

He  referred  also  to  China,  and  the  bordering 
nations,  where  abstinence  from  intoxicating 
drinks  was  enforced  as  a  religious  duty.  He 
referred  also  to  the  western  nations  of  Europe, 
whose  opinions  and  laws  were  equally  condem- 
natory of  excessive  indulgence,  and  remarked 
that  but  one  opinion  prevailed  through  all  ages. 

He  said  that  the  common  law  of  England 
and  this  country  frowned  upon  intemperance, 
and  held  it  to  be  without  apology;  for,  while 
mental  alienation  bv  the  province  of  God 
was  a  justification  of  crime,  when  it  occurred 
by  drink  it  was  not;  but  the  party  was  held 
answerable,  because  his  insanity  was  occasioned 
by  his  own  folly. 

Even  in  the  new  settlement  of  Oregon,  made 
up  of  people,  congregated  from  different  parts  of 
the  earth,  the  sale  and  manufacture  of  spirits 
was  forbidden  by  law. 

But  there  was  no  occasion  to  multiply  proofs 
of  public  opinion,  for  intemperance  was  every- 
where deprecated  and  lamented,  and  had  almost 
everywhere  fallen  under  the  condemnation  of 
legal  restraint,  *by  enactments  for  that  [*521 
purpose,  or  by  taxation.  Experience  had  every- 
where proved  that  there  was  a  proneness  in  the 
human  appetite  to  excess  which  requires  control. 

It  should  be  observed,  that  the  ancients  were 
unacquainted  with  alcohol,  and  used  wine  in 
its  simplest  and  most  unobjectionable  forms; 
while  upon  the  modems  the  double  duty  is  de- 
volved of  contending  against  the  demoralizing 
effects  of  both. 

The  train  of  evils  which  mark  the  progress 
of  intemperance  is  too  obvious  to  require  com- 
ment. It  brings  with  it  degradation  of  charac- 
ter, impairs  the  moral  and  physical  energies, 
wastes  the  health,  increases  the  number  of 
paupers  and  criminals,  undermines  the  morals, 
and  sinks  its  victims  to  the  lowest  depths  of 
vice  and  profligacy. 

In  proof  of  this,  there  were  in  New  York,  in 
1845,  26,114  paupers,  6,245  of  whom  were  re- 
duced to  that  condition  by  intemperance.  In 
the  same  year  there  were  in  Massachusetts 
14,308,  and  6,740  were  addicted  to  excessive 
drinking. 

In  the  Sing  Sing  penitentiary,  in  1846,  there 
were  861  convicts,  and  504  of  these  had  been 
intemperate.  The  returns  of  other  poor-houses 
and  penitentiaries  are  equally  startling. 

These  facts  prove  that  intemperance  Is  an 
evil  of  all-prevading  magnitude,  and  that  all 
ages  and  communities  have  set  upon  It  the  seal 
of  disapprobatioiL. 
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Such  being  its  character,  and  such  the  evils 
which  it  engenders,  the  Colony,  the  ProTince, 
and  the  State  of  Massachusetts  held  it  to  be  an 
imperative  duty  to  check  its  progress  by  suit- 
able restraint,  and  to  promote  sobriety  and 
temperance  by  wholesome  regulations. 

Her  law  stood  upon  her  statute  book  when 
the  federal  Constitution  was  made,  and  there 
It  still  remains. 

No  argument  can  make  the  fact  clearer,  that 
she  has  at  all  times  esteemed  legal  restraint  as 
indispensable  to  the  public  welfare. 

Suppoee,  then,  that  the  law  of  the  State 
should  be  held  unconstitutional,  and  she  should 
be  denied  the  power  to  legislate  upon  the  sub- 
ject; what  consequence  would  follow? 

It  will  appear  in  the  progress  of  this  inquiry, 
that  the  United  States  nave  no  power  to  regu- 
late the  traffic  in  wines  and  spirits  within  the 
States;  and  if  the  State  has  no  such  power, 
then  the  right  is  abrogated. 

Is  not  such  a  result  hostUe  to  the  intent  of 
all  parties  to  the  Constitution?  The  framers 
did  not  intend  it,  and  the  States  could  not  have 
contemplated  it. 

The  United  States  are  as  much  interested  in 
the  preservation  of  life,  health,  and  morals  as 
the  states  can  be,  and  the  motive  to  avert  pau- 
perism, crime,  and  profligacy  must,  with  them, 
be  equally  presuasive.  The  policy  and  duty 
of  the  federal  and  States  governments  must 
obviously  be  concurrent,  and  cannot  be  arrayed 
in  hostile  attitude  without  violence  to  both. 
522*]  ^Neither  the  United  States,  nor  the 
State  of  Massachusetts,  could,  therefore,  when 
making  the  Constitution,  have  anticipated  the 
abrogation  of  this  power;  and  if  it  has  been 
done,  it  is  contrary  to  the  intent  of  the  parties. 
This  is  inferable,  not  only  from  what  has 
been  stated,  but  from  the  fact  that  these  parties 
have  moved  on  in  their  respective  spheres  for 
Afty-six  years,  in  the  exercise  of  their  respec- 
tive claims  to  power,  without  conflict  and  with- 
out entertaining  a  suspicion  that  the  State  has 
been  enforcing  laws  without  authority  and  in 
violation  of  right. 

It  would  be  a  singular  result,  and  one  to  be 
deprecated,  if,  in  giving  construction  to  the 
Constitution,  the  court  should  arrive  at  a  con- 
clusion injurious  both  to  the  United  States 
and  the  States;  a  result  which  both  would  de- 
plore as  hostile  to  their  best  interests,  and  sub- 
versive of  the  purposes  which  they  had  in  view 
when  they  entered  into  the  constitutional  com- 
pact. 

Nothing  but  a  commanding  necessity  can 
sanction  such  a  step,  and  it  never  will  be  taken 
unless  under  an  imperiously  pressing  sense  of 
duty. 

With  such  facta  and  circumstances  as  these 
surrounding  it,  we  come  to  the  consideration 
of  the  question,  whether  the  law  of  Massachu- 
setts is  constitutional. 

The  plaintiff  in  error  assumes  the  affirma- 
tive, and  must  establish  the  fact  that  it  is  in- 
compatible with,  or  repugnant  to,  the  Consti- 
tution and  laws  of  the  united  States. 

It  will  not  be  denied  that  the  federal  govern- 
ment has  no  powers  except  such  as  are  granted 
to  it  and  are  enumerated  in  the  Constitution. 

On  the  other  hand,  it  is  equally  clear  and 

Indisputable,  that  the  Statea  retain  in  themselves 

M/I  powers  not  bo  grtLuted  or  prohibited  by  the 


Constitution.  This  is  an  irresistible  inference; 
but  the  State  made  it  doubly  certain,  by  de- 
claring in  amendment  the  fact,  in  the  moat 
clear  and  explicit  terms. 

WhUe,  therefore,  the  United  SUtes  hold  the 
powers  which  are  granted,  the  States  hold  those 
which  are  not  grranted  or  prohibited,  and  both 
are  fully  sanctioned  and  maintained  by  tho 
Constitution. 

The  plaintiff,  therefore,  must  maintain  that 
Massachusetts  has,  in  making  her  law,  exercised 
a  power  not  reserved  to  her. 

He  makes  it  a  question  concerning  commerea. 
He  contends  that  the  law,  in  ^ect,  reffulatea 
foreign  trade,  the  power  to  do  which  Tb  con- 
flded  to  the  United  States. 

The  ground  assumed  is,  that  the  United 
States  authorize  importations,  and  levy  upon 
them  a  duty  for  revenue;  that  the  right  to  sell 
is  incident  to  the  right  to  import,  and  cannot 
be  controlled  or  regulated  by  the  State  in  such 
a  manner  as  to  diminish  the  sales  or  to  impidr 
the  revenue. 

The  Constitution  declares,  that  Congress  haa 
power  "to  regulate  commerce  with  foreign 
nations,  and  amonff  the  several  States,  and  with 
the   Indian   tribes. 

*These  words  give  all  the  authority  [*62S 
which  the  United  St«tes  have  over  commerce. 

The  power  la  manifestly  limited  to  commerce 
with  foreign  nations,  commerce  among  the 
States,  and  commerce  with  the  Indian  tribea. 
The  grant  covers  these  three  kinds  of  commerce, 
and  nothing  more. 

In  this  case,  commerce  with  foreign  nationa 
alone  is  to  be  considered.  The  domestic  com- 
merce is  necessarily  excluded;  for  it  is  neither 
foreign,  nor  is  it  trade  among  the  States,  nor 
with  the  Indian  tribes. 

This  inference  is  not  only  apparent  from  the 
language  of  the  Constitution,  but  is  fully  aoa- 
tained  by  authority. 

In  Gibbons  v.  Ogden,  0  Wheat.  203,  the 
court,  in  commenting  on  inspection  lawa,  em- 
ploy the  following  language:  "They  form  a 
portion  of  that  immense  mass  of  legislation 
which  embraces  everything  within  the  terri- 
tory of  a  State,  not  surrendered  to  the  general 
government;  all  which  can  be  most  advanta- 
geously exercised  by  the  States  themselves.  In- 
spection laws,  quarantine  laws,  health  laws  of 
every  description,  as  well  as  laws  for  regulating 
the  internal  commerce  of  a  State,  are  oom- 
ponent  parts  of  this  mass.  ...  No  direct  gen- 
eral power  over  these  objects  is  granted  to 
Congress;  and  consequently  they  remain  sub- 
ject to  State  legislation." 

Again,  in  the  same  case  the  court  speak  of 
the  power  to  regulate  the  internal  trade  and 
commerce  of  a  State  as  an  aclcnowledged  power 
of  the  State. 

It  is  therefore  judicially  settled  that  the 
power  to  regulate  the  internal  commerce  of  a 
State  is  reserved  to  and  resides  in  it. 

Such  being  the  partition  of  powers  between 
the  States  and  the  United  States,  I  come  to  the 
inquiry,  What  is  the  character  of  the  law  of 
Massachusetts?  Upon  what  basis  does  it  stand, 
and  from  what  power  or  right  in  the  State  is 
it  derived?  And  I  shall  contend  that  it  is  a 
regulation  of  the  internal  commerce  of  the 
State,  having  for  its  object  the  preservation  of 
*  order,  mota\s,  «xA  V<(is\\X^  ixA  \sAatA«4  to  dis- 
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courage  intemperance  and  to  promote  sobriety. 
And  such  being  its  general  characteristics,  I 
shall  also  contend  further  that  it  falls  within 
that  elaas  of  laws  generally  called  police  regu- 
lations. 

The  trade  intended  to  be  regulated  is  com- 
pletely internal,  and  spread  over  the  whole 
territory  of  the  State.  That  the  regulation  of 
such  a  commerce  belongs  to  the  State  la  evident, 
not  only  from  the  authority  cited,  but  from 
the  language  of  the  court  at  pa^  195  of  the 
same  case.  "The  completely  internal  com- 
merce of  a  State/'  savs  Chief  Justice  Marshall, 
*^hen,  may  be  considered  as  reserved  for  the 
State  iUelf." 

The  State  has  furthermore  a  right  to  provide 
for  the  health  of  its  citizens  by  police  regula- 
tions. In  Gibbons  v.  Ogden,  0  Wheat.  205, 
5S4*]  *the  court  say  of  quarantine  and  health 
laws,  "lliey  are  considered  as  flowing  from 
the  acknowledged  power  of  the  State  to  pro- 
vide for  the  health  of  its  citizens";  again,  at 
page  206,  "the  acknowledged  power  of  a  State 
to  regulate  its  police,  its  domestic  trade,  and 
to  govern  its  own  citizens,"  is  spoken  of  as  un- 
questioned. 

It  may,  then,  be  assumed  on  authority  which 
does  not  admit  of  doubt,  that  a  State  has  a 
right  to  regulate  its  internal  commerce,  and  to 
provide  for  the  health  and  government  of  its 
citizens  by  suitable  laws.  That  such  regula- 
tions are  considered  by  this  court  to  be  police 
laws  will  not  be  doubted. 

These  propositions  are  sustained  by  high 
authority.  Tne  State  possesses  the  undeniable 
rig^t  to  regulate  its  internal  trade,  and  to  main- 
tain municipal  or  police  regulations  to  protect 
and  promote  the  welfare  of  the  people. 

That  a  law  restraining  an  indiscriminate 
traffie  in  wines  and  spirits,  and  designed  to 
protect  life  and  health  by  promoting  temperance 
and  sobriety,  is  a  police  law  cannot  be  ques- 
tioned. 

The  law  of  Massachusetts  being,  then,  a 
measure  relating  to  a  trade  completely  internal, 
and  a  polioe  regulation,  is,  in  all  its  aspects, 
founded  on  an  acknowledged  power  which  is 
▼cfted  in  the  State  by  the  provisions  of  the 
OonstituUon. 

This  being  the  highest  source  of  authority, 
it  would  seem  sufficiently  to  justify  and  main- 
tah  the  law. 

Bat  it  it  contended  that  even  this  foundation 
may  fail  a  State  in  cases  of  conflict;  for  the 
law  of  the  United  States  is  supreme,  and  must, 
in  audi  eases,  prevail  against  the  admitted  right 
of  a  State. 

Our  system  is  obviously  complicated,  because 
the  federal  and  State  governments  extend  over 
the  same  territory  and  people,  and  act  upon 
the  same  persons  and  things.  For  example, 
foreign  commerce  is  destined  to  become  in- 
terna, and  internal  to  become  foreign.  This 
ftax  and  reflux  from  jurisdiction  to  jurisdiction 
brings  the  laws  into  contact,  and  toe  jurisdic- 
iioDB  impinge  upon  each  other. 

This  opens  the  question,  Which  in  such 
eaiea  shall  prevail  ?  The  answer  has  been,  that 
federal  power  in  such  cases  is  paramount  and 
rapreme.  This  is  sometimes  said  to  be  an  axiom 
to  which  State  authority  must  bow  in  submis- 
lion.  But  if  we  admit  the  authority,  the  ques- 
tioo  still  remalBM,  How  tur  doe»  tbU  implied 
JJJU  ed.  '^ 


supremacy  extend  over  the  acknowledged 
powers  of  the  States?  Is  it  unlimited, and  must 
a  State  yield  to  its  touch  whenever  felt?  No 
one,  I  believe,  will  urge  the  doctrine  to  tUa 
extremity. 

The  decision  of  this  tribunal  will  eitaUitli 
the  fact  that  the  supremacy  of  federal  power 
in  cases  of  conflict  has  bounduies  and  limita» 
and  that  the  action  of  State  laws  derived  frooi 
powers  reserved  to  the  States  is  never  uneon* 
stitutional  until  it  becomes  incompatible  with, 
or  repugnant  to,  the  federal  laws. 

But  what  is  incompatibility?  What  is  repug* 
nancv?  This  inquiry  *often  presents  [*525 
perplexing  considerations,  be(»tuse  no  fixed, 
determinate  rule  can  be  laid  down  b^  which 
cases  can  be  tested;  but  each  case,  as  it  oomes 
up,  is  left  to  be  decided  by  the  facts  which 
surround  it.  Whenever  State  power  touches 
that  of  the  United  States,  whoever  may  profit 
by  it  is  anxious  to  make  out  a  case  of  incom- 
patibility or  repugnancy,  and  thus  every  seem- 
ing conflict  is  liable  to  become  a  nmtter  of 
judicial  investigation;  and  there  is  a  constant 
disposition  manifested  to  expand  the  power  of 
the  general  government,  ana  to  contract  that 
of  the  Statos. 

We  are  not,  however,  without  authority 
which  throws  no  inconsiderable  light  on  this 
inquiry.  The  learned  commentator  upon  the 
Constitution  (1  Com.  432),  after  an  examina- 
tion of  all  the  authorities,  sums  up  the  results 
"In  cases  of  implied  limitations  or  prohibitions 
of  power  [and  this  is  one]  it  is  not  sufficient  to 
show  a  possible  or  potential  inconvenience. 
There  must  be  a  plain  mcompatibility,  a  direct 
repugnancy,  or  an  extreme  inconvenience, 
leading  irresistibly  to  the  same  oondusion." 

Under  this  rule  a  State  may  exercise  its 
power  in  any  way  or  form,  and  to  any  extent, 
if  its  action  upon  federal  power  does  not 
amount  to  mamfest  incompaUbility  or  direct 
repugnancy.  The  fact  of  incompatibility  or 
repugnancy  must  not  be  eouivocal,  but  clear 
and  certain.  In  cases  of  incompatibility,  it 
must  be  apparent  that  the  laws  of  the  United 
States  and  a  State  supposed  to  be  in  conflict 
cannot  stand  together,  or  be  reconciled  or  har- 
monized with  each  other.  The  whole  doctrine 
of  repugnancy  and  incompatibility  is  conflned 
within  these  narrow  limits.  It  is  applied,  in 
fact,  only  to  cases  where  the  power  of  a  State 
so  acts  upon  a  power  of  the  United  States  as 
substantiallv  to  subvert  or  defeat  it.  In  such 
cases  only  has  the  supremacy  of  the  federal 
law  been  maintained  over  constitutional  State 
power.  The  rule  clearly  implies,  in  all  cases 
of  doubt,  that  the  power  of  the  State  is  to  pre- 
vail against  this  implied  right  of  supremacy. 
Even  potential  inconvenience  is  not  to  be  re- 
garded, but  must  be  tolerated  as  long  as  it  falls 
short  of  incompatibility  or  repugnancy. 

It  requires  but  little  consideration  of  the 
subject  to  justify  these  cautious  limits  of  power; 
for  if  the  laws  of  the  State  must  recede  before 
those  of  the  United  States  whenever  they  come 
in  contact,  it  is  manifest  that  State  power 
would  be  in  imminent  danger  of  being  oblit- 
erated; for,  as  State  power  yidds,  fedenu  power 
must  follow  and  press  upon  it.  The  dangers 
which  beset  the  exercise  of  power  by  sovereiffn- 
ties  whose  limits  of  authority  are  not  aaoAit&ar 
able  cannot  be  more  loxciW'^  ^^sri^^mI  >i2basa.  Viw 
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tbe  language  of  the  late  Chief  Justice,  in 
McCuUoch  y.  Maryland,  4  Wheat.  316,  430. 
After  stating  the  grounds  upon  which  the  de- 
cision rested,  the  learned  judge  says:  "We 
are  relieved,  as  we  ought  to  be,  from  clashing 
sovereignty;  from  interfering  powers;  from  re- 
pugnancy between  a  right  in  one  government 
5211*]  to  pull  down  what  there  is  an*acknowl- 
edged  right  in  another  to  build  up;  from  the 
incompatibility  of  a  right  in  one  government 
to  destroy  what  there  is  a  right  in  another  to 
preserve;  we  are  not  driven  to  the  perplexing 
inquiry,  so  unfit  for  the  Judicial  Department, 
what  degree  of  taxation  is  the  legitimate  use, 
and  what  degree  the  abuse,  of  power."  The 
court  congratulated  itself  upon  having  discov- 
ered the  limits  of  sovereignty  without  resostiiig 
to  the  implied  right  of  supremacy  on  the  part 
of  the  United  States,  which  necessarily  in- 
volved the  most  conflicting  and  dangerous  con- 
siderations. 

This  case  is  but  one  among  the  many  proofs 
given  by  this  court  of  an  uniform  and  anxious 
desire  to  give  full  and  free  scope  to  the  powers 
of  the  respective  governments,  and  to  harmon- 
ize, if  possible,  their  action,  without  asserting 
the  supreme  authority  of  the  federal  Oonstitu- 
tion  over  the  acknowledged  powers  of  the 
States.  This  can  never  be  done  when  it  sub- 
verts the  lawful  power  of  the  States  without 
creating;  alarm,  and  impairing  the  stability  of 
the  Umon. 

The  cautious  and  almost  reluctant  manner 
in  which  this  court  have  applied  this  doctrine 
of  supremacy  over  acknowledged  State  power 
is  manifest  in  many  of  its  decisions,  which 
prove  incontestably  its  disposition  to  avoid 
such  conflict  if  possible. 

It  has  already  been  shown  from  Gibbons  v. 
Ogden,  "that  inspection  laws,  (quarantine  laws, 
health  laws  of  every  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of  a 
Stjtte,"  originate  from  powers  which  are  re- 
served to  the  States.  What  is  the  character 
of  those  laws,  and  how  are  they  executed? 
The  answer  will  show  how  far  the  power  of  a 
State  may  be  carried  without  incompatibility 
or  repugnancy. 

They  deal  with  forei^  commerce,  asserting, 
as  will  appear  by  their  provisions,  absolute 
control  over  it  for  certain  purposes  which  are 
connected  with  the  public  welfare  and  safety. 

The  inspection  laws  authorize  the  detention 
and  examination  of  merchandise,  and  the  im- 
'  position  of  marks  which  denote  its  true  char- 
acter, and  often  affect  its  value. 

Quarantine  laws  direct  possession  to  be 
taken  of  vessels  arriving,  and  require  them, 
with  their  crews,  passengers,  and  cargoes,  to 
be  detained,  and  forbid  intercourse  with  the 
shore. 

The  health  laws  carry  with  them  a  similar 
authority,  and  provide  not  only  for  detention, 
but  for  the  purification,  and,  if  necessary,  the 
destruction  of  the  cargo. 

In  Brown  v.  \iaryland,  12  Wheat.  443,  the 
court  observed,  "that  the  power  to  direct  the 
removal  of  gunpowder  is  a  branch  of  the  po- 
lice power  which  unquestionably  remains  and 
ought  to  remain  with  the  States."  Thbj  add, 
mlso,  thMt  "the  removal  or  destruction  of  in- 
fectiouB  or  unsound  ATtieleB  ia  undoubtedly  a 
hraach  of  the  same  power," 


These  laws  interfere  directly  with  fordgD 
commerce,  asserting  a  right  U>  control  men, 
vessels,  and  cargoes,  before  a  voyage  is  com- 
pleted. 

*Harbor  laws,  ballast  laws,  etc.,  are  [*527 
of  a  similar  character,  hence  it  has  been 
supposed  that  they  are  regulations  of  foreign 
commerce. 

But  this  court  repel  this  conclusion,  and 
maintain  their  constitutionalty,  because  they 
are  police  regulations  of  the  States,  and  de- 
rived from  a  right  reserved  to  make  and  exe- 
cute such  laws;  and  are  not,  therefore,  regula- 
tions of  foreign  commerce,  though,  for  the 
purposes  of  protecting  life,  health,  and  prop- 
erty, they  necessarily  deal  with  it.  The  court 
go  farther,  and  also  maintain  that  such  laws 
are  not  incompatible  with  or  repugnant  to  the 
laws  of  the  United  States  which  relate  to  for- 
eign commerce,  and  therefore  no  objection  ex- 
ists to  the  exercise  of  such  power  by  the  States 
over  foreign  commerce. 

It  is  manifest  from  these  authorities,  that 
State  power,  and  especially  police  power,  may 
be  exercised  upon  matters  within  the  jurisdic- 
tion and  under  the  control  of  the  United  Statea 
without  incompatibilitv  or  repugnance.  The 
protection  of  life,  health,  and  property  demand 
it.  The  right  to  do  it  is  acknowlt'dged,  and 
cannot  be  questioned,  unless  its  exercise  de- 
feats or  subverts  the  power  of  the  United 
States;  then,  and  in  such  cases  only,  it  ia 
viewed  as  incompatible  or  repugnant. 

This  brin^  the  doctrine  of  repugnancy  and 
incompatibility,  when  asserted  against  the 
rightful  power  of  a  State,  into  narrow  limits; 
and  it  is  believed  that  no  case  has  yet  occurred 
before  this  court,  in  which  the  power  of  the 
United  States,  because  it  is  supreme,  has  been 
extended  by  implication  so  as  to  defeat  or  over- 
rule the  acknowledged  authority  of  a  State, 
unless  concurrent  powers  constitute  an  excep- 
tion. 

It  is  further  manifest,  that  the  right  of  a 
State  to  make  police  laws  is  unquestioned,  be- 
cause, as  the  court  declare,  it  is  among  the  re- 
served rights.  This  power,  I  have  shown,  haa 
been  and  is  exercised  m  a  great  variety  of  ways, 
and  in  many  forms,  over  foreign  commerce. 

It  is  obvious,  therefore,  that  it  constitutes  the 
boundaries  of  sovereignty,  and  is  paramount 
to  the  power  of  the  United  States  in  all  cases, 
except  where  it  defeats  or  subverts  the  granted 
powers  of  the  United  States. 

It  is  further  obvious,  that  the  court  will  not 
consider  a  State  law,  made  in  the  exercise  of 
lawful  authority,  and  in  the  exorcise  of  a  power 
belonging  to  the  State,  a  law  regulating  foreign 
commerce,  though  it  may  act  upon  and  influ- 
ence such  commerce. 

It  is  also  obvious,  that  the  court  haa  new 
denied,  but,  on  the  other  hand,  has  always  ad- 
mitted, the  right  of  a  State  to  make  police  reg- 
ulations, to  protect  life,  health,  and  the  prop- 
erty of  the  citizens,  and  the  right  to  extend 
this  protection  against  the  dangers  incident  to 
foreign  commerce  has  uniformly  been  distiaet- 
ly  recognized. 

It  can  neither  be  admitted  nor  maintained 

that  tho  United  States,  *under  a  general  [*528 

power   to    regulate    foreign    commerce,    has   a 

right,   without    restraint,   and    in    defiance   of 

*  State  i^vf«c%,  to  \m^OT\.  ^^ai^aAi^  %A!l  ^atllence. 
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to  fill  the  country  with  infamous  persons,  or  to 
debauch  the  public  morals.  Such  is  not  the 
design  of  the  Constitution;  and  if  such  a  right 
•hall  be  successfully  asserted,  it  will  soon 
prove  that  the  fedend  and  State  governments 
eannot  exist  together. 

Such  are  the  restraints  which  oppose  the  ex- 
tension of  federal  power,  in  cases  of  apparent 
conflict,  on  the  ground  that  it  is  supreme. 

A  careful  examination  of  the  many  decisions 
will  prove  that  the  court  has  anxiously  studied 
to  fix,  as  far  as  circumstances  will  permit,  defi- 
nite boundaries  to  soverei^ty,  leaving  them 
to  depend  as  little  as  possible  upon  questions 
of   incompatibility  or  repugnancy. 

The  police  laws  of  the  State  have  uniformly 
been  maintained,  on  the  ground  that  the  States 
have  a  right  to  make  them,  and  this  right  is 
not  to  be  questioned,  although  in  the  exercise 
of  it  the  laws  and  power  of  the  United  States 
are  and  must  be  afi'ected,  or  the  remedy  against 
alarming  evils  be  incomplete.  It  seems  to  me 
that  the  court  have  practically,  and  for  the  best 
of  reasons,  placed  such  laws  on  the  ground 
that  they  emanate  from  exclusive  and  inde- 
pendent powers  enjoyed  by  the  States. 

This  position  has  been  gradually  approached, 
with  a  watchfid  solicitude  at  every  step  taken 
in  advance. 

In  New  York  v.  Miln,  11  Peters,  102,  a  re- 
sxsmination  of  the  authorities  was  made,  and 
the  grounds  of  the  opinion  there  delivered  are 
itatd  with  great  clearness  (p.  139).  After  dis- 
eussing  the  principles  so  ably  laid  down  in 
Gibbons  v.  Ogden,  the  learned  judge  says:  "We 
do  not  place  our  opinion  upon  this  ground. 
We  choose  rather  to  plant  ourselves  on  what 
we  consider  impregnaole  positions.  They  are 
these,  that  a  State  has  the  same  undeniable  and 
unlimited  iurisdiction  over  all  persons  and 
things  within  its  territorial  limits  as  any  foreign 
Dition,  where  that  jurisdiction  is  not  surren- 
dered or  restrained  by  the  Constitution  of  the 
United  States;  that,  bv  virtue  of  this,  it  is  not 
only  the  right  but  the  bounden  and  solemn 
duty  of  a  State  to  advance  the  happiness,  the 
safety,  and  prosperity  of  its  people,  and  to 
provide  for  its  general  welfare  by  any  and 
every  act  of  legisUtion  which  it  may  deem  con- 
ducive to  these  ends,  where  the  power  over  the 
particular  subject,  or  the  manner  of  its  exercise, 
IS  not  surrendered  or  restrained  in  the  manner 
just  stated;  that  all  those  powers  which  relate 
to  merely  municipal  legislation,  or  what  may, 
perhaps,  be  more  properly  called  internal  po- 
nce, are  not  thus  surrendered  or  restrained;  and 
that  consequently,  in  relation  to  these,  the  au- 
thority of  a  State  is  complete,  unqualified,  and 
oelusive." 

This  authority  defines  the  great  question  of 
boundary  between  the  sovereignties  with  an 
aecuracy  which  cannot  be  mistaken,  so  far  as 
repirds  police   laws. 

The  powers  not  conceded  or  prohibited  by  the 
ftS9*]  Constitution  remain  *in  the  States  un- 
changed, unaltered  and  unimpaired,  and  as  fully 
is  force  as  if  no  Constitution  had  been  made. 

None  of  those  powers  which  relate  to  munic- 
ipal legislation  or  internal  police  have  been 
lorrendered  or  restrained,  but  are  complete, 
Qoquslified,  and  exclusive. 

If  they  are  complete,  the  Stata  has  ths  whole 
and  the  sole  enjojmeni^ 
ISL,  ed. 


If  they  are  unqualified,  they  remain  as  they 
were,  unaltered  and  unchanged. 

If  they  are  exclusive,  there  can  be  no  partici- 
pation in  them  by  another. 

The  inference  is  irresistible,  that  such  powers 
are  independent  of  and  paramount  to  the  Con- 
stitution of  the  United  States,  and  therefore 
not  subject  to  any  supreme  power  of  the  federal 
government  in  cases  of  conflict. 

This  is  but  carrying  out  the  provisions  of  the 
instrument,  as  they  apparently  stand. 

It  is  manifest,  that  the  laws  of  the  two  gov- 
ernments must  meet  and  mix,  because  the 
jurisdictions  commingle,  and  the  question  is. 
Did  not  the  framers  of  the  Constitution  intend 
it  should  be  so? 

When  they  made  that  instrument,  and  gave 
to  the  United  States  the  control  over  foreign 
commerce,  and  reserved  to  the  States  the  police 
powers,  they  knew  that  life  and  health  and 
property  in  the  States  must  be  provided  for; 
and  they  knew  then,  as  well  as  we  do  now, 
that  it  could  not  be  done  without  an  interfer- 
ence with  foreign  commerce.  Did  they  not 
intend,  then,  when  they  granted  this  power  to 
the  United  States,  that  it  should  be  held  and 
enjoyed  subject  to  the  exercise  of  these  reserved 
powers  in  the  States? 

Such  at  least  is  the  effect  of  this  decision,  if 
language  has  any  meaning;  and  this  case  does 
little  more  than  carry  out  the  principles  which 
had  been  previouslv  maintained  in  practice. 

The  police  laws  had  in  fact  everywhere  been 
maintained  against  the  supreme  power  of  the 
United  States,  notwithstanding  this  obvious 
interference. 

The  pressure  of  this  principle  of  supremacy 
was  forced  upon  the  States  with  such  zeal,  and 
the  supposed  cases  of  incompatibility  became 
so  frequent,  that  the  exigencies  of  the  times 
demanded  a  positive  rule  to  the  extent  that  it 
could  be  safely  established. 

The  step  was  taken  eleven  years  ago,  and 
what  inconvenience  has  been  experienced?  In 
what  has  the  power  of  the  United  States  been 
impaired  or  disturbed?  Who  has  sensibly  felt 
any  change?  Whose  interests  have  not  been 
wcdl  provided  for,  and  safely  protected?  Much 
has  been  said  and  sune  by  the  theorists ;  but  the 
laws  have  been  well  harmonized,  and  the  pub- 
lic have  been  well  satisfied. 

In  regard  to  constitutional  principle,  this 
case  is  decisive  of  the  one  under  oonsideratioiiy 
as  it  admits  the  authority  of  a  State  to  main- 
tain *police  regulations  in  regard  to  its  [*530 
internal  affairs,  whatever  may  be  their  effect 
or  influence  upon  the  laws  of  the  United  States. 

All  this  is  conceded  when  the  power  of  the 
State  is  declared  to  be  complete,  unqualifled, 
and  exclusive.  Commonwealth  v.  Kimball,  24 
Pick.  365;  Pierce,  in  error,  v.  New  Hampshire, 
Law  Reporter,  Sept.  1845. 

I  have  thus  far,  in  speaking  of  constitutional 
power,  assumed  that  the  law  of  Massachusetts 
is  a  police  measure,  made  in  good  faith,  to  regu- 
late the  traffic  in  intoxicating  drinks. 

This  has  however,  been  questioned,  on  the 
supposition  that  it  is,  in  fact,  a  regulation  of 
foreign  commerce. 

It  becomes  necessary  to  look  into  its  provi- 
sions, to  ascertain  whether  they  are  adapted  to 
the  professed  object,  or  designed  to  cover  up  a 
■pscious  fraud. 
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The  act  requires  all  retailers,  who  sell  in  less 
quantities  than  twenty-eight  gallons  at  a  time, 
to  first  obtain  a  license  from  the  proper  author- 
ity. 

The  retailers  are  tavern  keepers,  and  small 
grocers,  living  wherever  there  is  travel  and 
population. 

The  desi^  of  the  law  is  manifestly  to  i>re- 
vent  tipplmg  and  disorder,  by  promoting 
temperance  and  sobriety;  and,  whether  it  be  a 
regulation  of  trade  or  police,  or  both,  relates 
to  affairs  completely  internal. 

Is  this  a  suitable  matter  to  engage  legislative 
attention?  Does  such  a  trafilc  demand  ra- 
straint,  or  does  the  Legislature  employ  it  as  a 
pretext  to  regulate  foreign  commerce? 

I  have  already  dwelt  sufilciently  on  this  point, 
and  have  proved  that  intemperance  is  every- 
where deprecated  and  deplored,  that  the  world 
has  raised  its  voice  in  remonstrance  a|;alnst  an 
indiscriminate  traffic  in  wines  and  spirits,  and 
it  seems  to  me  that  if  health,  morals,  useful- 
ness, and  respectability^  are  worthy  of  public 
consideration,  and  ment  protection  against  an 
insidious  foe,  the  Legislature  would  be  criminal- 
ly guilty  in  wholly  disregarding  a  matter  of 
such  obvious  importance;  and  that  the  exercise 
of  the  power  needs  no  justification. 

But  are  the  provisions  of  the  law  suited  to 
the  professed  object?  The  evident  end  in  view 
is  to  place  the  trade  in  safe  and  suitable  hands, 
in  the  custody  of  those  who  will  use  without 
abusing  it,  and  mitigate,  instead  of  aggravat- 
ing the  evils  incident  to  it. 

To  carry  this  principle  out,  the  law  author- 
izes the  county  commissioners,  who  are  elected 
by  the  people,  and  supposed  to  be  an  exponent 
of  public  opinion,  to  license  as  many  innholders 
and  retailers  as  the  public  good  requires.  Can 
anyone  desire  more? 

If  suitable  persons  are  to  be  selected,  the 
mode  is  probably  as  unobjectionable  as  any 
which  can  be  devised;  but  if  no  selection  is  to 
be  made,  as  is  contended,  and  all  persons  are 
to  have  a  right  to  demand  a  license,  a  law,  with 
such  provisions,  would  cease  to  be  a  regulation, 
and  had  better  be  abolished. 
5S1*]  'Another  feature  of  the  law  is,  that 
it  makes  no  discrimination  between  foreign  and 
domestic  wines  and  spirits,  but  deals  with  all 
alike.  This  would  seem  to  furnish  sufficient 
proof  that  it  has  no  special  reference  to  the 
importing  trade,  but  aims  at  a  general  regula- 
tion, and  is  designed  to  promote  temperance 
and  not  to  regulate  foreign  commerce. 

When  these  facts  are  taken  in  connection 
with  the  antiquity  of  the  policy,  no  reasonable 
doubt  can  exist  as  to  the  good  faith  and  sincer- 
ity of  purpose  in  the  Legislature. 

But  it  is  objected  to  the  law,  that  the  com- 
missioners may  so  exercise  their  discretion  as  to 
impair  or  defeat  the  revenue. 

This  argument  supposes  that  judicial  officers 
will  abuse  their  authority.  But  it  is  not  a 
question  as  to  the  matter  of  using  power,  but 
of  right. 

A  discretion  is  reposed  in  all  judicial  tribu- 
nals, where  facts  are  to  be  ascertained  as  the 
foimdation  of  a  judgment.    In  all  such  cases, 
the  law  may  be  perverted;  but  the  abuse  is 
proof  of  misconduct  in  the  officer,  and  not  of 
file  unconatitutionAlity  of  the  law. 
Whether  an  applicant  for  a  license  is  a  suit- 
Mb/e  penon,  mnd  whether  the  public  oood 


quires  the  grant  to  be  made,  are  facts  to  be  as- 
certained, which  must  depend  upon  evidence; 
and  the  questions  cannot  be  decided  without 
an  exercise  of  judgment. 

It  is  difficult  to  comprehend  how  a  selection 
of  suitable  persons,  or  of  suitable  places,  can  be 
made,  without  the  exercise  of  so  much  discre- 
tion as  such  a  decision  implies.  There  is,  in 
fact,  no  intermediate  ground  between  this  and 
indiscriminate  traffic. 

But  it  is  further  objected  to  this  system,  that 
its  whole  tendency  is  to  reduce  consumption, 
and  to  diminish  the  revenue. 

The  State  has  a  right  to  regulate  its  internal 
trade,  and  to  maintain  police  laws.  No  con- 
dition is  annexed  to  this  right,  which  requires 
the  State  to  exercise  the  power  without  impair- 
ing the  revenue  upon  imports.  The  law  may 
have  some  remote  effect  on  the  revenue;  but 
what  law  or  principle  of  the  Constitution  for- 
bids it?  There  can  be  no  repugnancy  or  in- 
compatibility till  the  powers  of  the  United 
States  to  raise  revenue  is  substantially  de- 
feated. 

Of  such  a  state  of  things  there  is  no  proof. 
On  the  contrary,  the  license  laws  have  been  in 
operation  for  fifty-six  years  with  the  revenue 
system,  and  no  sensible  or  noticeable  effect  has 
been  produced;  not  enough  even  to  make  it  a 
topic  of  discussion. 

If  the  whole  revenue  from  this  source  were 
dried  up,  it  could  have  little  tendency  to  de- 
feat or  control  the  financial  power  of  the  Unit 
ed  States,  which  is  too  broad  and  ample  in  re- 
sources to  be  materially  affected  by  any  such 
legislation. 

But  the  argument  proves  too  much — ^it  denies 
to  a  State  the  right  to  make  a  law  which  tenda 
to  impair  the  revenue  of  the  United  States. 

The  right  of  taxation  is  concurrent,  and  may 
be  and  is  exercised  *by  both  govern-  [*6St 
ments  upon  the  same  persons  and  property. 
This  is  an  undeniable  right  in  a  State,  and  yet 
it  is  manifest  that  it  cannot  be  exercised  with- 
out impairing  the  resources  of  the  United 
States. 

Slaves  are  taxable  property,  and  cannot  be 
emancipated  without  aiminishing  the  resources 
of  revenue;  but  will  it  be  contended  that  a 
law  of  emancipation  is  unconstitutional  for  that 
cause? 

So,  too,  laws  which  establish  market  dayi, 
and  forbid  sales  upon  the  Sabbath,  have  a  tend- 
ency to  restrain  indiscriminate  trafllc. 

Without,  however,  pursuing  this  reasoning, 
which  might  be  easily  extendi,  I  deny  that  a 
diminution  in  the  consumption  of  wines  and 
spirits  raises  any  presumption  that  the  seneral 
revenue  is  impaired  by  the  process.  On  the 
contrary,  my  belief  is,  that,  if  the  facts  were  to 
undergo  the  severest  scrutiny,  it  would  turn 
out  quite  otherwise.  It  has  never  been  main- 
tained that  a  free  use  of  wines  and  spirits  has 
any  tendency  to  promote  public  prosperity, 
nor  is  it  denied  that  an  excessive  use  is  mani- 
festly prejudicial.  There  can  be  no  doubt,  that 
where  abstinence  or  severe  temperance  prevails 
accumulation  is  increased  and  the  means  of 
subsistence  enlarged.  These  ordinarily  go  to 
support  existence,  and,  creating  a  greater  ex- 

f>enditure  in  the  necessaries  and  comforta  of 
ife,  contribute  in  other  forms  to  the  revenue, 
givmg  a  giSATv  Vtv^le^L^  ot  «.  Vna. 
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press  their  powers  so  far  as  to  exclude  con- 
mmption;  and  if  they  should,  the  revenue 
arould  probably  suffer  in  no  respect,  as  the  gen- 
pTml  prosperity  would  be  improved. 

But,  aside  from  this  consideration,  I  appre- 
iiend  there  is  no  objection  to  such  a  step.  Po- 
lice laws  may  be  carried  to  any  extent  which 
the  public  welfare  demands.  If  the  health,  the 
morals,  and  the  welfare  of  the  public  demand 
the  exclusion  of  an  evil,  there  is  a  right  to  shut 
it  out,  regardless  of  revenue  and  of  private  in- 
terests. This  power  may  and  should  be  exer- 
deed  just  to  tne  extent  which  the  public  exi- 
geney  demands. 

Soeh  is  the  Ions  established  practice  in  re- 
gard to  health.  If  the  cargo  of  a  vessel  is  In- 
feeted  and  dangerous,  it  is  destroyed;  and  all 
revenue  and  private  interests  are  sacrificed  for 
the  public  safety.  Gunpowder  is  required  to  be 
Banded  and  stored  in  a  way  which  saves  life 
and  property  from  jeopardy.  Ballast  is  re- 
mired  to  be  deposited  where  It  does  no  mis- 
oief  to  navigation.'  The  publication,  by  sale 
or  otherwise,  of  obscene  books,  prints,  pictures, 
ete.,  is  an  indictable  offense. 

Yet  all  such  laws  are  undeniably  constitu- 
tional, and  are  maintained   as  police  regula- 
tions on  the  ground  that  the   public  health, 
Borals,  and  property  demand  protection.    The 
right  to  give  this  protection  has  never  been 
sneeessfully  questioned;  and  it  is  evident  that 
tegtl  provisions  in  such  behalf  must  be  such  as 
to  meet  the  emergency.     If  excessive   indul- 
|ence  in  the  use  of  intoxicating  drinks  be  an 
•fil— and  no  one  will  question  it—it  Is  the  right 
5SS*]  of  the  Legislature  to  guard  ^against  it 
bf  wise  and  prudent  regulations ;  and  such  rcff- 
vktions    obnously    fall    within    the    principle 
which  sustains  the  laws  referred  to.  If  the  evil 
be  soch   as   to   demand   stringent   provisions, 
Ksehing  to  exclusion,  there  Is  no  constitutional 
objection  to  such  legislation. 

Bat  it  is  further  urged,  and  some  reliance 
nems  to  be  placed  upon  it,  that  the  county  com- 
niisioners  of  Essex  do  in  fact  suppress  sales 
hf  refusing  to  grant  any  licenses. 

If  such  were  the  fact,  the  presumption  would 
be,  that  they  have  done  it  because  their  duty 
raqidred  it,  unless  the  contrary  is  proved.  In 
New  York  v.  Miln,  the  court  pronounce  pauper- 
isn  to  be  a  moral  pestilence;  but  pauperism  is 
bot  one  of  the  many  plagues  which  follow  in- 
temperance. 

In  this  case,  however,  there  is  no  proof  of 
such  sn  exercise  of  power  by  the  commissi  on - 
01.  It  does  not  sppear  that  the  plaintiff  in 
error,  or  anyone  else,  ever  applied  for  and  was 
refused  a  license,  and  an  alleged  abuse  of  pow- 
er csnnot  be  presumed  in  the  absence  of  all 
proof.  Before  the  p!ainiiff  can  lay  any  founda- 
tion for  just  cause  of  complaint,  he  must  prove 
tbat  he  spplied,  being  a  suitable  person  for 
loeh  an  employment,  and  was  refused,  when 
tbe  public  good  demanded  that  a  license  should 
be^ranted. 

nt  makes  no  such  case  on  the  record,  but 
pliees  the  law  itself  on  trial,  instead  of  the  ad- 
ministration  of  it,  and  relies  upon  the  proof 
whleh  it  containa  on  Its  face  of  its  unconstitu- 
tionality. 

The  commissioners  are  not  and  cannot  be 
Hiood  on  trial  by  this  record,  and  whenever 
their  conduct  abaJJ  he  Mrnigned  in  n  proper 


manner,  I  have  no  doubt  they  will  justify  their 
decisions,  whatever  they  may  be. 

Another  objection  which  has  been  urged 
against  the  law  of  Massachusetts  is  hostility  to 
the  policy  of  the  United  States. 

What  is  the  policy  of  the  United  States  on 
this  subject?  Are  we  to  infer,  without  proof, 
that  the  United  States  are  not  equally  inter- 
ested with  the  State  in  promoting  good  monds, 
in  protecting  iiealth,  in  preventing  the  waste  of 
property  and  the  increase  of  crime?  How  can 
the  United  States  have  less  at  stake  than  the 
State,  or  be  less  interested  in  cherishing  the 
virtues  which  make  a  good  population,  or  in 
discouraging  the  vices  wnich  lead  to  the  oppo- 
site resiUt? 

On  what  ground  can  the  promotion  of  sobri- 
ety and  temperance  be  hostile  to  the  policy  of 
the  United  States.  Is  it  their  purpose  to  de- 
bauch public  morals,  to  encourage  a  lavish 
waste  of  property,  and  to  multiplv  crimes, 
from  the  mercenary  consideration  of  deriving 
revenue  from  a  process  of  degredation? 

Does  the  policy  of  the  United  States  war 
with  the  best  interests  of  society,  and  are  they 
anxious  for  revenue  at  such  sacrifices?  What 
proof  is  there  of  such  an  unnatural  state  of 
things  ? 

It  is  supposed  that  the  United  States  coun- 
tenance an  indiscriminate  traffic,  because  they 
permit  wines  and  spirits  to  be  imported,  and 
*lay  upon  them  a  duty.  This  naked  [*534 
fact  is  alleged  to  be  evidence  of  a  declared  pur- 
pose to  raise  the  utmost  revenue  which  can  be 
realized,  and  that  a  law  interfering  with  this 
design  is  unconstitutional? 

If  this  be  so,  then  the  law  of  Massachusetts 
which  punishes  habitual  drunkenness  is  uncon- 
stitutional, for  it  diminishes  consumption;  and 
the  law  which  authorizes  the  appointment  of 
guardians  over  such  persons  must  share  the 
same  fate,  as  well  as  all  other  laws  which  in 
any  way  regulate  trade  so  as  to  impose  any  re- 
straint upon  it. 

But  there  is  more  decisive  and  satisfartory 
evidence  of  the  policy  of  the  United  States 
than  such  remote,  uncertain  inferences. 

In  1838,  Congress  invited  the  army  to  aban- 
don the  use  of  the  spirit  ration,  and  offered  by 
law  a  substitute  to  all  who  would  accept  it, 
in  sugar  and  coffee;  and  the  same  principle  hns 
been  carried  into  the  navv,  and  has  met  with 
approbation  in  both  branches  of  the  service. 

In  1813,  Congress  passed  a  law  (3  Stat,  at 
Large,  73),  in  which  there  is  a  clear  and  de- 
cisive expression  of  opinion.  This  law  imposed 
internal  taxes,  and  the  collectors  are  authorized 
to  grant  licenses  to  sell  at  retail,  wines,  distilled 
spirits,  or  merchandise,  "provided  always  that 
no  license  shall  be  granted  to  any  person  to 
sell  wines,  distilled  spirituous  liquors,  or  mer- 
chandise as  aforesaid,  who  is  prohibited  to  sell 
the  same  by  any  State." 

Here  is  a  clear  expression  of  the  views  of 
Congress  in  regard  to  State  legislation  and 
State  policy.  It  shows  the  deference  and  re- 
spect which  is  considered  to  be  due  to  so  im- 
portant and  delicate  a  subject,  by  conforming 
its  legislation  to  that  of  the  States,  and  adopt- 
ing this  policy.  The  law  is  now  repealed,  be- 
cause the  tax  is  abolished,  but  the  opinion  loses 
none  of  its  weight  or  importance  from  that  oon- 
sideration. 
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Again,  it  has  been  suggested  that  the  revenue 
laws,  which  permit  wines  to  be  imported  in 
bottles,  and  brandj  in  Icegs  of  fifteen  gallons, 
are  evidence  that  Congress  intended  to  confer 
a  right  to  sell  in  such  quantities,  and  therefore 
the  Taw  of  Massachusetts  is  repugnant  to  them. 

This  argument  rests  on  the  supposition  that 
Congress  has  the  right  to  regulate  the  internal 
trade  of  a  State,  while  it  is  admitted  that 
States  alone  possess  this  right.  If,  therefore, 
such  were  the  intention  of  Congress,  the  acts 
would  be  void  for  unconstitutionality;  for  the 
federal  government  cannot  claim  a  power  de- 
nied to  it. 

But  there  is  no  reason  for  believing  that 
those  provisions  were  made  with  reference  to 
any  such  object.  They  relate  wholly  to  the 
custom-house  and  to  exportation.  Such  is 
known  to  be  the  history  of  the  fifteen  gallon 
kegs,  and  the  same  is  doubtlsM  true  of  wines. 

ft  is  a  regulation  of  convenience,  and  de- 
5S5*]  signed  to  keep  the  import  *trade  in  a 
form  to  prevent  smuggling  and  frauds,  either 
in  importation  or  exportation. 

These  considerations  go  to  maintain  the  con- 
clusion that  the  law  of  Massachusetts  was 
made  in  good  faith,  and  for  the  purposes  Indi- 
cated by  it;  that  It  is  derived  from  powers  dis- 
tinctly reserved  to  the  State,  and  is  a  regula- 
tion both  of  the  internal  commerce  and  police; 
that  its  provisions  are  adapted  to  the  purposes 
for  which  they  are  designed;  that  it  is  not  a 
regulation  of  foreign  commerce,  or  of  the 
revenue  system,  and  does  not  affect  either  un- 
awf ully ;  and  that  it  Is  not  hostile  to  the  policy 
or  interests  of  the  United  States. 

It  is  evident,  also,  that  it  is  sustained  as  a 
police  measure  by  the  whole  current  of  author- 
ity antecedent  to,  as  well  as  by,  the  case  of 
New  York  v.  Miln. 

The  plaintiff  in  error  next  contends,  that  an 
importer  of  wines  and  spirituous  liauors  has  a 
right  to  sell  them  in  the  same  vessels  in  which 
they  are  imported.  He  then  alleges  that  wines 
may  be  imported  in  bottles,  and  brandy  in  kegs 
of  fifteen  gallons,  while  the  law  of  Massachu- 
setts prohibits  the  sale  in  less  quantity  than 
twenty -eight  gallons,  without  a  license. 

For  the  purposes  ol  this  case  I  might  concede 
the  position,  for  the  plaintiff  is  not  indicted  for 
selling  wines  in  the  original  bottle,  or  brandy 
in  the  original  keg;  but  for  dealing  out  spiritu- 
ous liquors  by  retail  in  small  quantities,  from 
a  quart  or  pint  to  a  gallon. 

The  recora  does  not  show  that  he  is  an  im- 
porter and  vender  in  the  original  package  or 
vessel,  or  that  he  ever  had  wine  in  bottles  or 
brandy  in  kegs  of  fifteen  gallons.  If,  therefore, 
the  original  importer  has  such  a  privilege,  this 
plaintiff  can  make  no  pretension  of  right  to  it. 

But  from  what  authority  is  this  right  to  sell 
in  the  original  vessel  derived  T 

The  laws  of  the  United  States  do  permit  the 

importation  of  wines  in  bottles,  and  brandy  in 

kegs    of    fifteen    gallons.      Formerly,    brandy 

could   not   be   bought   in,   in    vessels    of   less 

capacity  than  ninety  gallons;  but  the  quantity 

was  reduced,  as  is  well  known,  to  favor  the 

export  to  Mexico,  where  so  large  a  quantity 

could  not  be  taken  into  the  interior  upon  pack 

horseB. 

But  if  these  laws  were  intended,  as  is  sup- 

£08<yd,  to  regulate  the  interna]   trade  of  the 
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States,  they  could  not  be  sustained,  as  Oon- 
gress  has  no  power  or  right  to  regulate  that 
traffic.  They  have,  however,  never  been  un- 
derstood to  have  any  such  bearing;  but  to  be 
what  they  purport,  regulations  of  imports  and 
exports. 

But  the  case  of  Brown  t.  Maryland,  18 
Wheat.  410,  is  supposed  to  give  some  support 
to  this  position. 

A  law  of  Maryland  forbids  importers  and 
venders  in  the  original  package  the  right  of 
selling  without  first  obtaining  a  license,  for 
which  fifty  dollars  were  exacted.  Brown,  being 
such  an  importer  *and  vender,  violated  [*5S6 
the  law,  was  prosecuted,  and  the  case  finally 
decided  by  this  court. 

The  court  held,  first,  that  the  law  oi  Mary- 
land was  a  revenue  act  imposing  a  tax: 

Second,  that  such  a  tax,  imposed  upon  the 
importer  as  such,  and  before  any  right  of  sale 
could  be  exercised,  was  a  duty  on  impcnia, 
and  expressly  prohibited  by  the  plainest  terms 
of  the  Constitution,  which  forbids  the  States 
the  right  to  lay  duties  on  imports; 

Third,  that  such  a  duty,  so  levied,  is  a  regu- 
lation of  foreign  commerce,  and  for  that  reason 
also  unlawful. 

The  decision  goes  no  further  than  to  deny 
the  power  of  a  State  to  impose  a  tax  upon  the 
importer,  as  such,  before  he  has  made  a  sale; 
because  this  is,  in  effect,  a  duty  on  imports. 

There  is  nothing  in  the  case  which  questions 
the  right  of  a  SUte  to  exercise  police  power 
over  imports  and  importers,  for  anv  A  the 
great  purposes  to  which  such  legislation  is  di- 
rected. 

The  principles  which  govern  the  decision  are 
laid  down  with  a  clearness  which  cannot  be 
mistaken. 

The  exemption  from  taxation  is  limited  tft 
the  importer,  and  to  a  sale  by  him  in  the  origi* 
nal  package.  The  mischievous  consequences 
of  a  more  extended  exemption  were  foreseen 
and  guarded  against,  in  onler  to  leave  the  ia- 
ternal  affairs  of  the  States,  untouched. 

The  court,  to  prevent  sill  misapprehensions, 
declare  that  a  siue  of  such  goods,  a  breaking 
up  of  the  packages,  or  an  appropriation  of  the 
articles  to  use,  or  any  similar  act,  mixes  tlit 
goods  with  the  mass  of  property  in  the  Stats, 
and  extinguishes  the  privilege. 

The  exemption  is  therefore  limited  to  the 
importer  and  vender  by  the  original  package, 
and  is  denied  to  all  others. 

The  authority,  consequently,  furnishes  no 
support  or  countenance  to  the  case  under  con- 
sideration, as  the  plaintiff  was  neither  an  im- 
porter or  vender  by  the  original  package. 

But  if  the  plaintiff  were  an  importer,  instead 
of  a  retailer,  the  case  of  Brown  v.  Maryland 
would  furnish  no  justification  for  a  violation  of 
the  law  of  Massachusetts. 

The  law  is  not  a  revenue  act,  but  a  police 
measure.  It  imposes  no  tax  upon  imports,  and 
therefore  does  not  fall  within  the  prohibitory 
clause  of  the  Constitution. 

The  difference  between  the  law  ia  this;  Vbm 
State  of  Maryland  exercised  a  power  prohibited* 
while  the  State  of  Massachusetts  founds  itm 
legislation  upon  one  which  is  conceded. 

The  health  laws,  quarantine  laws,  ballaa^ 
laws,  etc.,  prove  that  the  police  power  may  be 
extended   to   \m^x\A   samI   Importers,    if    the 
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ri^t,  therefore,  In  asiiming  that  the  traffic  in 
wines  and  spirits  is  a  suitable  object  for  regu- 
lation, the  power  of  the  State  cannot  be  suc- 
eessfully  questioned  by  importers  and  venders 
in  the  original  package  or  vessel. 
SS?""]  «If,  then,  the  plaintiff  had  proved  all 
the  facts  which  have  been  assumed,  they  would 
avail  him  nothing. 

All  the  important  questions  which  have  been 
raised  in  the  case  have  now  been  considered, 
imperfectly,  no  doubt;  but,  having  been 
brought  to  the  notice  of  the  court,  they  will 
receive  the  consideration  which  their  import- 
ance deserves. 

The  course  of  reasoning  pursued  is  intended 
to  establish  the  following  positions: 

1.  That  the  traffic  in  wines  and  spirituous 
liquors  has,  in  the  public  judgment,  as  ex- 
pressed through  ages  and  centuries,  demanded 
restraint  and  regulation. 

That,  the  United  States  having  no  powers  to 
impose  such  restraint,  if  it  be  denied  to  the 
States,  the  right  is  abolished. 

That  such  a  result  would  be  alike  injurious 
to  both  parties,  and  desired  by  neither. 

That,  under  such  circumstances,  the  court 
would  be  justified  in  declaring  the  law  void 
only  by  commanding  necessity,  and  that  no 
such  emergency  exists. 

2.  That,  in  the  partition  of  powers  between 
the  federal  and  State  governments,  the  rights 
of  the  former  are  granted  and  enumerated  in 
the  Constitution,  while  the  latter  retain  all 
powers  not  granted  or  prohibited  by  that  in- 
strument. 

That  the  grant  of  a  right  to  regulate  foreign 
commerce  excludes  the  right  to  regulate  domes - 
tie  commerce,  which  is  left  in  the  States. 

That  the  right  to  make  police  regulations  is 
also  left  in  the  States. 

That  the  law  of  Massachusetts  belongs  to 
these  classes,  and  is  derived  from  lawful,  con- 
stitutional power  vested  in  the  State. 

3.  That,  if  the  right  of  a  State  to  maintain 
police  laws  is  complete  and  unqualified,  there 
can  be  no  constitutional  conflict  with  the  laws 
of  the  United  States,  as  the  power  is  absolute 
and  supreme. 

But  whether  this  be  so  or  not,  the  right  of 
the  State  to  regulate  its  internal  traffic  and  po- 
lice is  acknowledged,  and  can  never  be  ques- 
tioned, except  in  cases  of  manifest  incompati- 
bility or  direct  repugnancy,  and  there  is  no 
proof  that  the  law  of  Massachusetts  has  any 
such  action,  effect,  or  influence  on  the  powers 
or  laws  of  the  United  States. 

4.  That  the  United  States  having  a  right  to 
resulate  foreign  commerce  is  bounded  by  the 
point  where  such  commerce  becomes  internal, 
and  cannot  follow  it  for  the  purposes  of  regu- 
lation or  control  after  it  becomes  subject  to 
State  authority,  without  usurping  the  constitu- 
tional power  of  the  State. 

5.  That  the  plaintiff  in  error  was  indicted 
tod  convicted  lor  retailing  spirits  without  a 
license,  being  neither  an  importer  nor  vender  of 
neb  spirits  in  the  same  vessels  and  quantities 
Mim]M>rted. 

That  if  he  had  been  such  an  importer  and 
render,  it  would  avail  him  nothing,  as  the  ques- 
tion before  the  court  does  not  relate  to  taxa- 
tion, or  fall  witi 'n  the  prohibitory  clause  of  the 
IS8*]  Constitution,  hut  ""reffurdB  the  Tight  of 


the  State  to  regulate  its  internal  commerce  and 
police  after  the  work  of  the  United  States  i« 
completed,  so  far  as  foreign  commerce  is  con- 
cerned, and  their  power  exhausted. 

0.  That,  in  whatever  aspect  this  case  is 
viewed  and  considered,  the  law  of  Massachu- 
setts cannot  be  drawn  into  doubt  by  the  sever- 
est scrutiny;  nor  can  the  power  of  the  United 
States  be  made  to  reach  or  control  it  without  a 
manifest  invasion  of  the  rights  reserved  to  the 
State  by  the  terms  of  the  Constitution. 

The  counsel  then  closed  his  remarks  by  ad- 
verting to  the  importance  which  the  question 
had  acquired  by  being  long  a  subject  of  earnest 
controversy  and  agitation.  Many  prosecutions 
were  now  pending,  and,  the  public  being  anxious 
to  be  relieved  from  this  state  of  suspense, 
he  hoped  the  matter  would  be  brought  to  a 
speedy  and  final  issue.  What  that  issue  would 
be,  it  did  not  become  him  to  anticipate;  but  he 
would  venture  to  give  assurance  that  the  peo- 
ple of  Massachusetts  would  acquiesce  in  it,  and 
give  their  support  to  the  law  as  expounded  by 
this  tribunal,  to  which  they  looked  at  all  times 
with  the  deference  and  respect  due  to  those 
who  settle  the  greatest  of  all  questions,  the 
boundaries  of  power. 

Mr.  Webster,  in  reply,  said  that  he  agreed 
with  the  learned  counsel  who  had  just  con- 
cluded his  argument  in  many  of  the  posi- 
tions which  he  laid  down.  It  was  true  that  the 
retail  trade  should  be  regulated,  and  that  intem- 
perance was  a  great  evil.  Even  if  he  differed 
from  the  State  in  the  policy  of  these  laws,  he 
claimed  neither  for  himself  nor  the  court  a 
power  to  review  her  decision  upon  that  point. 
The  State  wes  the  sole  and  uncontrolled  judge 
of  her  policy.  But  the  question  here  was  one  of 
authority,  and  not  policy.  Has  Massachusetts 
the  power  to  pass  such  laws  ?  Whether  she  has 
or  not,  it  is  useless  to  inquire  into  her  motives 
for  passing  them.  It  is  admitted  by  all,  that  the 
United  States  have  power  to  regulate  commerce; 
and  it  is  also  admitted  by  all,  that  the  States 
have  certain  police  powers.  So  far,  there  is  no 
difference  of  opinion.  But  the  learned  counsel 
says  that  these  powers  stand  upon  equal  ground, 
both  resting  on  sovereignty;  and  his  inference 
is,  that,  in  case  of  conflict,  one  has  as  much 
right  to  stand  as  the  other.  Here  our  differ- 
ence of  opinion  commences.  We  say  that 
these  powers  do  not  stand  upon  equal  elevation, 
but,  if  there  be  a  conflict  between  them,  the 
State  law  must  yield;  because  the  Constitution 
says  that  acts  of  Congress,  passed  within  the 
scope  of  the  constitutional  power  of  Congress, 
are  the  supreme  law  of  the  land.  There  can 
he  no  conflict.  The  State  law  must  recede.  It 
has  been  so  settled  by  this  court.  In  3  Wheat. 
209,  210,  it  is  so  laid  down,  in  the  very  terms 
which  I  use.  Let  us  see,  therefore,  whether 
both  laws,  that  is  to  say,  the  State  law  and  the 
acts  of  Congress,  can  stand.     What  are  they? 

The  former  laws  of  Massachusetts  made  it  ob- 
ligatory to  grant  ^licenses.  The  phrase  [*5S0 
was  "authorized  and  directed"  to  grant,  etc 
But  under  the  Act  of  1837  they  may  be  with- 
held altogether,  and  the  fact  is,  that  for  some 
years  past  none  have  been  granted.  Now, 
there  is  no  difference,  in  substance,  between  an 
absolute  prohibition  of  licenses  by  law,  and  a 
grant  of  power  to  another  body  to  withhold 
them.    In  both  casea,  ih%  &QAn«  x^^>ai\i  Na  y^^- 
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dueed  by  the  action  of  the  same  authority, 
namely,  the  State.  What  is  this  result?  It  is, 
that  no  person  can  sell  liquor  in  a  less  quantity 
than  twenty-eight  gallons. 

What  are  the  laws  of  GonmssT  They  are, 
that  brandy  can  be  imported  In  casks  of  fifteen 
gallons.    4  Statutes  at  Large,  235;  Ibid.  873. 

What  is  the  right  of  the  importer  after  com- 
plying with  these  laws?  Does  the  right  to  sell 
follow  the  right  to  import?  This  court  has  al- 
ready answered  the  question.  In  12  Wheat. 
433,  it  is  said:  "There  is  no  difference  be- 
tween the  power  to  prohibit  sales  and  the  power 
to  prohibit  importation.  None  would  be  im- 
ported if  it  could  not  be  sold."  There  is  no 
exemption,  bjr  the  law  of  Massachusetts,  in 
favor  of  the  importer  himself.  He  cannot  sell 
without  a  license.  All  are  included  within  the 
law.  It  was  said  by  the  counsel  on  the  other 
side,  that  the  United  States  have  not  complained 
of  any  infringement  upon  their  authority.  But 
this  makes  no  difference.  Oases  are  always 
brought  here  by  individuals  who  complain  of  a 
violation  of  their  rights.  It  was  also  said  that 
Congress  was  bound  to  preserve  and  enforce 
the  observance  of  moral  duties.  But  if  Con- 
gress does  not  prohibit  a  particular  aet,  the  in- 
ference is,  that  it  does  not  think  proper  so  to  do. 
It  remains  to  be  shown  that  penalties  are  the 
best  mode  of  enforcing  temperance.  Father 
Matthew  docs  not  think  so.  The  states  may 
pursue  this  policy  if  they  choose,  provided 
they  do  not  interfere  with  vested  rights.  There 
are  two  things  which  Massachusetts  has  not 
done,  both  of  which  it  may  be  wished  that  she 
had: 

1.  She  has  not  presented  a  memorial  to  Con- 
gress to  prohibit  the  importation  of  liquor  in 
small  quantities. 

2.  She  has  not  prohibited  the  domestic  dis- 
tillation of  spirits.  In  1840,  five  millions  of 
gallons  were  distilled  within  her  limits.  Of 
this  we  do  not  corop!ain.  But  if  she  has  a  right 
to  pass  the  law  now  under  consideration,  she 
has  also  a  right  to  exempt  domestic  distilled 
spirits  from  its  operation.  What,  then,  will  be 
tne  condition  of  things?  It  will  be,  that  her 
restrictions  ^vill  be  placed  exclusively  upon  that 
article  which  Confess  have  said  shall  be  sub- 
ject to  no  restriction. 


640*]  Joel  Fletcher,  Plaintiff  In  Error,  ▼.  The 
State  of  Rhode  Island  and  Providence  Planta- 
tions, Defendant  in  Error. 

This  case  was  very  similar  to  the  preced- 
ing one.  The  principal  difference  was  in  the 
admission  of  the  fact  that  the  brandy,  for  the 
sale  of  which  the  plaintiff  in  error  was  indicted, 
was  duly  imported  into  the  United  States,  the 
uty  upon  it  paid,  and  that  it  was  purchased  by 
Fletcher  from  the  original  importer. 

The  following  admission  of  facts  was  filed  in 
the  cause: 

"It  is  admitted,  in  the  above  case,  that  the 

liquors  alleged  in  said  indictment  to  have  been 

sold  by  the  defendant,  in  violation  of  the  Act 

of  this  State,  entitled,  'An  Act  enabling  town 

councils    to    grant    licenses    for   the    retailing 

atrong   liquors,   and   for  other   purpoaes/   waa 

bnndy,  the  growth,  produce,  and  manufacture 

of  the  kingdom  of  Vrance;   whirh  said  brant\v 

WBS  duljr  imported  into  the  United  SUtoR  at 
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the  port  of  Boston,  in  the  district  of  Massachu- 
setts, for  the  purpose  of  sale  in  the  markets  of 
the  United  States,  and  the  duties  levied  thereon 
by  virtue  of  the  Act  of  Congress  of  the  United 
States,  approved  the  30th  day  of  August,  A. 
D.  1842,  entitled,  'An  Act  to  provide  revenue 
from  imports,  and  to  change  and  modify  exist- 
ing laws  imposing  duties  on  imports,  and  for 
other  purposes,'  were  duly  paid  to  the  collector 
of  the  said  port  of  Boston;  that  said  defendant 
bought  said  brandy  of  the  importer  thereof  for 
the  purpose  of  safe;  and,  in  pursuance  of  said 
purpose,  did,  at  the  times  alleged  in  said  In- 
dictment, sell  the  same,  at  said  Cumberland, 
without  license  first  had  and  obtained  from  the 
town  council  of  the  town  of  Cumberland. 

"It  is  further  agreed  that  the  town  council  of 
ssid  town  of  Cumberland  have  refused  to  grant 
any  license  for  the  year  ensuing  the  Thursday 
next  following  the  first  Wednesday  in  April,  A. 
D.  1845,  for  retailing  strong  liquors  in  any 
quantities,  having  men  instructed  by  th« 
electors  of  said  town,  in  town  meeting  as- 
sembled, not  to  grant  any  licenses  for  the  pur- 
pose aforesaid." 

It  is  not  necessary  to  recite  the  whole  of  the 
laws  of  the  State,  as  they  were  verv  similar  to 
those  of  Massachusetts.  The  following  one 
will  be  sufiicient: 

"An  Act  in  Addition  to  an  Aet,  entitled,  'An 
Act  enabling  the  Town  Coimcils  to  grant 
licenses,  and  for  other  Purposes.' 

"It  is  enacted  by  the  General  Assembly  as 
follows: 

"Section  1.  No  licenses  shall  be  granted  for 
the  retailing  of  wines  or  strong  liquors  in  any 
town  or  city  in  this  State,  when  the  electors  in 
such  town  or  dty,  qualified  to  vote  for  general 
officers,  shall,  at  the  annual  town  or  ward 
meetings  held  for  the  election  of  town  or  city 
ofiicers,  decide  that  no  such  licenses  for  retail- 
ing as  aforesaid  shall  be  granted  for  that  year.*^ 

^Fletcher  was  indicted  upon  two  [*541 
counts.  The  first  was  for  selling  strong  liauor^ 
to  wit,  rum,  gin  and  brandy,  by  retail,  in  • 
less  quantity  than  ten  gallons,  without  lleense; 
and  the  second,  for  selling,  and  sufferins;  to  be 
sold,  in  his  possessions,  ale,  wine,  and  other 
strong  Honors,  by  retail,  etc.,  etc. 

Upon  tnis  indictment  he  was  convicted,  and 
the  case  brought  from  the  Supreme  Court  of 
Rhode  Island  to  this  court.  The  assignment 
of  errors  by  the  counsel  of  Fletcher  was  as  fol- 
lows: 

Assignment  of  Errors. 

"United  States  of  America,  Supreme  Courti— 
Joel  Fletcher,  Plaintiff  in  Error,  v.  State  of 
Rhode  Island  and  Providence  Plantations,  De- 
fendants in  Error. 

"On  a  judgment  of  the  Supreme  Court,  be- 
gun and  holdcn  st  Providence,  within  and  for 
the  County  of  Providence  and  State  of  Rhode 
Island  and  Providence  Plantations,  on  the  third 
Monday  of  September,  In  the  year  of  our  Lord 
one    t  house  nd    eight    hundred    and    forty -five, 
wherein   the  said  State  of  Rhode  Island  and 
Providence   Plantations,   by  Joseph   M.   Blake» 
Attorney-General  of  said  State,  is  prosecutor^ 
and   the  said   Joel   Fletcher  is  defendant,  the 
'^aid  Joel  Fletcher,  upon  a  writ  of  error  npoim 
Raid  judgment,  returnable  to  the  next  term  o^ 
\\>e  S\\\\TeTT\e  C^xwwV,  \oT  W  \Jtv\tcd  States,  to 
\-.'ffun  and  Y\o\A«n  sX  \.\v^  ^\Vj  ^^  \4%.v>eC\xv^^Tv^V! 
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District  of  Columbia,  on  the  first  Monday 
of    December,  in   the   year   of   our  Lord   one 
thousand  eight  hundred  and  forty -five,  assigns 
for  error  in  the  records  of  process  and  judg- 
ment aforesaid,  founded  on  certain  statutes  of 
the  said  State  of  Rhode  Island  and  Providence 
Plantations,  and  the  construction   thereof   by 
the  said  Supreme  Court,  the  following,  to  wit: 
That  the  judgment  rendered  in  the  Supreme 
Court  of  said  State  in  this  case,  it  being  the 
highest  court  of  law  and  equitv  of  the  said 
State  in  which  a  decision  could  be  had  in  said 
case,  should  be  reversed,  for  the  reasons  fol- 
lowing, vix.:    That  the  Act  of  the  General  As- 
semblv   of   said   State   of   Rhode    Island    and 
Providence  Plantations,  entitled,  'An  Act  en- 
abling town  councils  to  grant  licenses  for  re- 
tailing strong  liquors,  and  for  other  purposes,' 
and  the  Act  entitled,  'An  Act  in  addition  to  an 
Act,  entitled.  An  Act  enabling  town  councils 
to  grant  licenses  for  retailing  strong  liquors, 
and  for  other  purposes,'  and  appended  hereto 
and  set  out  as  a  part  of  the  record  in  the  said 
cause  upon  which  said  judgment  was  founded, 
and  also  the  opinion  and  judgment  of  said  Su- 
preme  Court   of   said   State   of   Rhode   Island 
and  Providence  Plantations,  in  the  application 
and  construction  of  said  acts  to  the  proofs  sub- 
mitted in  said  cause,  are  void,  the  same  being 
repugnant  to  that  clause  of  the  eighth  section 
of  the  Constitution  of  the  United  States  which 
provides,  *That  the  Congress  shall  have  power 
to  lay  and  collect  taxes,  dutieb.  imposts,  and 
excites,  to  pay  the  debts  and  provide  for  the 
542*]  common  defense  and  general   ^welfare 
of  the  United  States;  but  all  duties,  imposts, 
and  excises  shall  be  uniform   throughout  the 
United  States';  and  are  also  repu^ant  to  that 
eltuie  of  the  said  eighth  section  o?  said  Consti- 
tution which  provides  as  follows:    'The  Con- 
gresi  shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian   tribes';   and  are 
ilflo  repugnant  to  that  clause  of  the  tenth  sec- 
tion of  said  Constitution  of  the  United  Ttates 
which  provides   as   follows:     'No   State   shall, 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  and  exports  except 
what  may  be  absolutely  necessary  for  execut- 
ing inspection  laws,'  and  the  acts  of  Congress, 
in  pursuance  of  the  aforesaid  several  clauses 
of  said  Constitution  of  the  United  States  now 
existing  in   full   force   which   objections   were, 
at  the  trial  of  said  cause  before  said  court, 
taken  by  the  said  Fletcher  in  his  defense,  and 
were  overruled  by  said  court.     There  is  error 
also  in  this,  to  wit,  that,  by  the  record  afore- 
said,  it    appears    that    the    judgment    afore- 
said, in  form  aforesaid  given,   was  given   for 
the  said  State  of  Rhode  Island  and  Providence 
PItntations    against    the    said   Joel    Fletcher; 
whereas,  by  the  law  of  the  land,  the  said  judg- 
nent  ought  to  have  been  given  for  the  said 
Fletcher  against  the  said  State;  and  the  said 
Joel  Fletcher  prays  that  the  judgment  afore- 
said, for  the  errors  aforesaid,  and  other  errors 
in  the  record  and  proceedings,  and  the  matters 
herein  set   forth,  may  be  reversed,  annulled, 
and  held  for  nothing,  and  that  he  may  be  re- 
stored to  all  things  which  he  has  lost  by  occa- 
iioii  of  said  judgment.  Joel  Fletcher, 

"By   John    Whipple,    and    Samuel    Ames, 

''His  AttoneyBm" 


The  cause  was  argued  bw  Mr.  Ames  and  Mr. 
Whipple  for  the  plaintiff  in  error,  and  Mr.  B. 
W.  Greene  for  the  State. 

Messrs.  Ames  and  Whipple,  for  the  plaintiff 
in  error,  read  and  commented  on  the  various 
acts  of  the  General  Assembly  of  the  State 
of  Rhode  Island,  in  relation  to  the  licensing  of 
taverns,  ale  houses,  and  the  like,  and  the  sale 
of  spirituous  liquors  therein,  commencing  in 
the  year  1647,  and  coming  down  to  the  vear 
1824,  for  the  purpose  of  showing,  that,  from 
the  earliest  period  in  the  history  of  the  colony 
to  the  last  named  period  in  the  history  of  the 
State  of  Rhode  Island,  her  policy  had  l)een  uni- 
form on  this  subject,  and  similar  to  that  of 
most  Christian  and  civilized  countries,  and  of 
all  the  colonies  and  States  of  the  Union — that 
is,  to  license  and  regulate  the  sale  of  spirituous 
liquors,  that  it  might  be  consistent  with  the 
preservation  of  good  order,  and  with  the 
Christian  virtue  of  temperance,  and  not  to  in- 
hibit it,  in  enforcement  of  the  Mahometan  rule 
of  abstinence.  They  showed  that  the  licenses 
granted  by  the  municipal  authorities  of  the 
various  towns  of  Rhode  ^Island  for  the  [*54S 
keeping  of  taverns  and  the  retailing  of  strong 
liquors  had  been  a  source  of  revenue  to  the 
towns  and  to  the  State,  to  aid  in  the  mainte- 
nance of  the  police  of  the  State;  and  insisted, 
that,  in  the  fair  construction  of  the  acts  em- 
powering the  town  officers  to  grant  them,  the 
words  'may  grant"  were  legally  construed 
"must  or  shall  grant,"  according  to  the  well 
known  general  rule  of  so  construing  the  word 
*'may,"  when  used  in  a  public  act  or  munici- 
pal charter  to  impart  an  authority  to  public 
officers,  in  the  exercise  of  which  the  public  in- 
terest or  private  rights  were  concerned;  and 
that  the  practice  of  the  authorities  of  the  towns 
of  Rhode  Island  had  always  concurred  with  this 
well  known  rule  of  legal  construction.  To  this 
point  they  cited,  Blackwell's  case,  1  Vernon, 
152;  Rex  v.  Barlow,  2  Salk.  600;  S.  C,  Carthew, 
293,  204;  King  v.  Inhabitants  of  Derby,  Skin- 
ner, 370;  Magdalen  College  case,  3  Atk.  166; 
King  y.  Mayor  and  Jurats  of  Hastings,  1  Dowl. 
&  Ryl.  149;  Newburgh  Tump.  Co.  v.  Miller,  6 
Johns.  C.  R.  101,  113,  114;  Ex-parte  Simonton, 
9  Porter's  Ala.  R.  390. 

They  then  showed,  that,  under  the  influence 
of  what  is  called  the  temperance  reform,  a  new 
principle  had  been  introduced  into  the  legisla- 
tion of  Rhode  Island  on  this  subject,  which, 
after  numerous  fluctuations  had,  in  January, 
1845,  settled  the  law,  if  indeed  it  was  settled, 
in  the  shape  of  the  Act  of  January,  1845,  which 
in  substance  forbids  in  any  town  the  sale  of 
all  strong  liquors  in  less  quantities  than  ten 
gallons,  without  license  first  had  from  the 
town  council  of  the  town,  and  provides,  that 
if,  on  the  day  sppointed  for  the  election  of 
town  oflicers,  a  majority  of  the  electors  of  a 
town  voting  on  the  subject  shall  vote  to  grant, 
or  not  to  grant,  licenses  for  the  ensuing  mu- 
nicipal year,  the  town  council  of  the  town  were 
irrevocably  bound  during  the  year  to  obey  the 
instruction. 

They  admitted  that  a  law  regulating  the  sale 
of  strong  liquors  under  a  license  for  the  sale, 
even  though  a  bonus  was  required  for  the  li- 
cense, was  valid;  but  that  a  law  like  the  pres- 
ent, in  its  purpose,  end,  and  operation,  as  well 
aa  in  iti  lorm,  a\iY>%tanl\s\\7  isA  Y^v^vi»}\^ 
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prohibitory  of  the  sale,  was,  in  its  application 
to  the  case  at  bar — in  which  the  liquor  sold 
was  brandy  imported  from  PYance,  upon 
which,  under  the  Act  of  Congress  of  1842,  en- 
titled, "An  Act  to  provide  revenue  from  im- 
ports, and  to  change  and  modify  existing  laws 
imposing  duties  on  imports,  and  for  other  pur- 
poses," the  duties  had  been  regularly  levied 
and  paid — void,  as  repugnant  to  that  act,  both 
as  a  revenue  measure  upon  which  the  expendi- 
tures of  the  government  of  the  United  States 
were  based,  and  at  a  regulation  of  the  com- 
merce of  the  United  States  with  France. 

Thou|^  they  maintained  the  exclusive  power 
of  Congress,  under  the  Constitution,  to  reg- 
ulatfl  commerce  with  foreign  nations,  as  well 
as  among  the  States  and  with  the  Indian  tribes 
—as  required  by  the  necessities  of  the  country 
at  the  time  of  its  formation  and  adoption  as 
644*]  *new — to  preserve  proper  commercial 
relations  abroad,  and  for  the  prosperity  and 
peace  of  the  several  States,  as  well  as  that  an 
adequate  revenue  micht  be  derived  from  duties 
on  imports,  they  waived  the  discussion  of  the 
exclusiveness  of  this  power  as  an  abstract  pow- 
er in  Congress,  in  the  present  case,  for  a  double 
reason:  because  Congress  had  exercised  it  in 
the  subsisting  Act  of  1842,  and  because  the  act 
of  Rhode  Island  could  in  no  proper  sense  be 
said  to  be  an  exercise  of  the  power  to  regulate 
foreign  commerce. 

They  admitted  that  an  act  of  a  State,  to 
come  in  conflict  with  the  exclusive  power  of 
Congress  to  regulate  foreisn  commerce,  when 
not  exercised,  must  of  itself  be  an  exercise  of 
that  power;  but  maintained,  that  any  law  per- 
taining to  the  mere  police  of  a  State  mi^ht 
come  in  conflict  with  a  commercial  regulation 
of  Congress;  and,  if  it  did,  must,  so  far  as  it 
did,  yield  to  the  law  of  Congress,  as  the  su- 
preme law  of  the  land,  when  passed  in  pursu- 
ance of  the  Constitution.  They  were  not  aware, 
until  the  doctrine  had  been  boldly  advanced  by 
the  counsel  for  Massachusetts,  in  the  preceding 
ease — tried  with  this  by  order  of  the  court — 
that  it  had  been  "a  growing  opinion,"  and  still 
less,  that  by  the  decision  of  this  court  in  New 
York  V.  Miln,  11  Peters,  139,  141,  it  had  become 
"the  second  law"  of  this  court  and  of  the  land, 
that  in  all  such  cases  of  conflict  the  rule  of  the 
Constitution  was  reversed,  and  that  the  law  of 
Congress  became  subject  to  the  law  of  the  State, 
aa  to  the  supreme  law  of  the  land,  and  that  the 
clause  of  the  Constitution  asserting  the  su- 
premacy of  the  Constitution,  and  of  the  laws 
and  treaties  of  the  United  States  made  under 
it,  applied  only  to  the  case  of  concurrent  pow- 
ers ;  nor  did  they  so  understand  that  case.  They 
maintained  that  the  doctrine  thus  announced 
was  little  short  of  absurdity,  since  it  admitted 
the  supremacy  of  the  law  of  Congress  in  the 
case  of  concurrent  powers — in  the  exercise  of 
which  the  governments  of  the  States  and  the 
government  of  the  United  States  enjoyed,  as  it 
were,  a  joint  empire,  and  where,  from  the  very 
fact  that  the  powers  were  concurrent,  they 
eould  never,  in  a  constitutional  sense,  be  said 
to  conflict,  and  so  there  was  no  room  for  the 
supremacy  in  question — and  denied  the  su- 
premacy of  the  united  States  in  the  legitimate 
exercise  of  its  exclusive  powers,  making  the 
United  StateB  the  slave  of  the  States  in  its  own 
excluBive    dominiooB,    under    a    Constitution 


which  declared,  without  limitation  or 
that  its  just  power  should  be  supreme,  not  only 
over  the  laws,  but  even  the  constitutions,  of  the 
States.  Upon  this  question  they  appealed  from 
conservative  Massachusetts  to  democratic  Vir- 

g'nia,  and  cited  the  44th  Paper  of  the  Federal- 
t,  p.  183,  Gideon's  edition,  in  which  Mr. 
Madison,  in  commenting  upon  the  clause  of 
the  Constitution  in  question,  concludes  his  de 
fense  against  the  only  objection  that  was  made 
to  it — that  it  rendered  the  Constitution,  laws, 
and  treaties  of  the  United  States  supreme  over 
the  constitutions  of  the  States— with  this  state- 
ment of  the  result  *if  this  supremacy  [*545 
had  not  been  given:  "In  flne,  the  world  would 
have  seen,  for  the  flrst  time,  a  system  of  gov- 
ernment founded  on  an  inversion  of  the  funda- 
mental principles  of  ail  government;  it  would 
have  seen  the  authority  of  the  whole  society 
everywhere  subordinate  to  the  authority  of  the 
parts;  it  would  have  seen  a  monster,  in  which 
the  head  was  under  the  direction  of  the  mem- 
bers." In  this  case,  a  supremacy  over  the  Con- 
stitution, laws,  and  treaties  of  the  United 
States  was  claimed  for  every,  even  the  most 
petty,  police  law  of  a  State,  or  even  a  town  or 
city,  when  that  Constitution  and  those  lawa 
and  treaties  were  made  supreme  over  the  con- 
stitution of  the  State  by  which,  or  under  tha 
authority  of  which,  the  police  law  was  passed. 
They  commented  upon  the  case  of  New  York 
V.  Miln,  for  the  purpose  of  showing  that  the 
general  language  there  used  bjr  Mr.  Justice  Bar- 
bour in  delivering  the  opinion  of  the  courts 
from  which  the  strange  doctrine  in  question 
had  been  inferred,  should,  according  to  the  rule 
in  this  respect  laid  down  by  Mr.  Chief  Justice 
Marshall  in  Cohens  t.  Virginia,  6  Wheat.  899, 
be  restrained  to  the  case  before  the  court, 
which,  by  the  decision  of  the  court,  involved 
no  conflict  of  the  powers  of  the  government  of 
the  State  of  New  York  with  those  of  the  gov- 
ernment of  the  United  States,  and,  by  the  il- 
lustrations given  of  the  meaning  of  the  lan- 
guage, could  be  fairlpr  applied  only  to  cases 
where  no  conflict  existed.  Upon  this  pointy 
they  cited  also  the  opinions  of  Mr.  Cliief  Jus- 
tice Taney,  and  of  Itir,  Justice  McLean,  in  the 
subsequent  case  of  Groves  et  al.  v.  Slaughter, 
15  Peters,  505,  509,  members  of  the  court  at 
the  time  the  opinion  in  New  York  v.  Miln  was 
delivered,  and  concurring  in  that  opinion,  for 
the  purpose  of  showing  that  they  could  not 
have  understood  the  language  in  question  ia 
the  sense  contended  for. 

[Mr.  Justice  Wayne  here  declared  his  entire 
dissent  from  the  general  opinion  expressed  in 
the  language  in  question,  and  even  declared 
that  he  had  no  recollection  that  such  language 
was  in  the  opinion  of  the  court  in  that  case  at 
the  time  it  received  his  concurrence.] 

They  concluded  upon  this  point,  that  if  any 
persons  really  held  the  doctrine  in  question, 
upon  the  supposition  that  it  was  necessary  for 
the  maintenance  of  certain  peculiar  institutions 
of  some  of  the  States,  which,  though  guaran- 
teed by  the  Constitution,  were  at  war  with  its 
whole  spirit,  as  well  as  with  the  principles  of 
the  Declaration  of  Independence,  which  the 
Constitution  carried  out  as  far  as  it  eould  con- 
sistently with  the  existing  condition  of  the 
country,  they  were  guilty  of  "a  blunder" — ^in 
^  the  opinion  ol  n  fc««.\.  Wi  >»n^t\ncipled  poli- 
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tidan,  in  tuch  matters,  always  worse  than  "a 
crime."  The  clauses  in  the  Constitution  guar- 
anteeing these  institutions  were  an  anomaly  in 
it.  It  was  better,  then,  to  treat  those  institu- 
tions and  everything  fairly  relating  to  them  as 
anomalous — to  be  governed  by  peculiar  rules — 
than,  by  converting  an  anomaly  into  a  general 
5  4  6* J  rule,  to  ^pervert  the  whole  spirit,  and 
invert  the  whole  order,  of  the  Constitution, 
and,  by  thus  stripping  the  general  government 
of  all  its  powers,  deprive  the  States,  and  es- 
pecially the  smaller  States,  of  all  the  rights  and 
protection  guaranteed  by  the  United  States. 
They  who  were  willing,  and  all  sensible  people 
were,  to  stand  by  the  compromises  of  the  Con- 
stitution, would  do  much  to  redeem  the  pledge 
thus  given  for  them;  but  it  was  both  unjust 
and  impolitic  to  require  this  of  them. 

They  came,  then,  to  the  only  real  question 
in  the  cause,  whether  the  law  of  Rhode  Island 
in  question  was  in  conflict  with  the  tariff  law, 
as  it  W88  called,  of  1842. 

The  act  of  Congress  admits  brandy  by  name 
to  sale  and  consumption  in  the  States,  at  one 
dollar  per  gallon,  both  for  revenue  and  as  a 
regulation  of  commerce  with  France;  and  they 
cited  the  Federalist,  Pap.  12,  p.  46,  to  show 
that  no  inconsiderable  revenue  was  originally 
snticipated  from  spirits. 

Congress  might  have  prohibited  the  Importa- 
tion of  brandy,  as  it  did  in  the  same  act  the 
importation  of  obscene  prints,  etc.;  but  it  U- 
nensed  the  importation,  and,  by  necessary  in- 
tendment, the  sale  and  consumption,  of  brandy 
\tj  the  above  act,  as  the  United  States  did,  by 
the  Treaty  of  July  4,  1831,  with  France,  the 
admission  of  vdnes  at  certain  rates  "to  con- 
lumption  into  the  States."  Right  or  wrong, 
Congress  had  said,  by  the  act  in  question,  U> 
the  foreign  producer,  to  the  importer,  retailer, 
coDBumer,  pay  us  one  dollar  per  gallon,  and 
you  shall  nave  brandy  from  France  for  sale 
>nd  consumption.  Upon  this  offer  all  parties 
I  hid  acted,  produced,  imported,  bought  of  the 
importer,  and  in  the  pnce  of  the  article  had 
paid  the  duty;  and  after  this  it  was  something 
worse  than  illusory,  that  we  should  be  told  that 
the  importation  only  was  licensed,  or  at  most 
the  sale  of  the  original  package  or  cask,  and 
that  the  States  might  destroy  the  whole 
ralae  of  the  import  by  prohibiting  its  sale  and 
ronsumption,  and  thus  effectually  countervail 
the  legislation  of  Congress  in  one  form,  which 
it  was  agreed  they  could  not  do  in  another. 
This  would  be  to  make  the  Constitution  deal 
in  mere  forms  and  names,  and  not  in  things. 

The  law  of  Rhode  Island  proceeds  upon  this 
formal  distinction.  It  says  to  Congress,  you 
may  license  the  importation  of  brandy,  but  not 
a  drop  of  it  shall  be  sold  or  consumed  in  any 
town  of  ours,  if  the  voters  of  the  town  choose 
to  prohibit  it.  You  may  expect  revenue  from 
it;  but  so  far  as  our  citizens  are  concerned,  not 
i  penny  shall  they  pay.  We  forbid  it  by  law. 
The  law  in  question  is  most  skillfully  ^vised 
to  effect  its  purpose.  It  does  not  in  form  pro- 
hibit altogether  the  sale  and  consumption  of 
foreign  brandy,  but  only  really  and  substantial- 
ly, ft  says,  you  shall  not  sell  in  less  quantities 
than  ten  gallons,  and  might  as  well  have  said 
in  lets  quantities  than  twenty -eight  gallons,  or 
one  hundred  gallons,  or  one  thousand  gallons.  I 
//  eott  off,  §trikea  out,  one  Unk  between  the ' 


^importer  and  consumer,  and  ml|;ht  as  [*547 
well  destroy,  and  does  thus  practically  destroy, 
the  whole  chain;  for  there  can  be  no  importa- 
tion without  sale,  no  wholesale  without  retail — 
and  these  are  arbitrary  terms — no  retail  with- 
out consumption. 

In  case  of  a  direct  prohibition  of  sale  like 
this,  there  can  be  no  metaphysical  subtlety  nee* 
essary  to  ascertain  the  degree  of  conflict  be- 
tween the  State  law  and  the  law  of  Congress; 
whether  it  amounts  to  "a  possible  or  potential 
inconvenience,"  or  "an  extreme  inconvenience,** 
or  "a  direct  repugnancy,"  or  "plain  incompat- 
ibility." Incidental  diminution  of  consumption 
from  licenses,  taxation,  charters  of  temperance 
societies,  prohibitions  of  sales  to  drunkards, 
children,  slaves,  etc.,  is  another  thing.  Here 
the  prohibition  is  both  direct  and  substantial. 
To  prohibit  and  prevent  the  sale  of  the  im- 
ported article  is  both  the  purpose  and  effect  of 
the  law;  and  upon  the  ground  that,  by  the  Act 
of  1842,  Congress  had  licensed  what  was  wrong. 

The  very  test  proposed  by  this  court  in  New 
York  y.  Biiln,  11  Peters,  143,  is  thus  met  pre- 
cisely by  the  law  in  question. 

It  is  said  that  the  sale  of  liquor  is  immoral. 
Then  let  Congress  prohibit,  not  seek  a  revenue 
from  its  importation.  Let  reform  in  this  re- 
spect begin  constitutionally  with  Congress;  for 
in  no  cause,  however  sacred,  can  a  State  be 
said  to  act  rightly,  when  acting  unconstitution- 
ally. 

In  application  to  an^  other  article  of  com- 
merce between  the  Umted  States  and  foreign 
countries,  or  between  the  States,  but  liquor,  it 
would  be  admitted  that  such  a  law  was  void  as 
to  rice,  sugar,  cotton,  tobacco,  flour,  cotton 
goods,  French  silks,  woolen  cloths,  etc  What 
is  the  ground  for  distinction?  It  is  as  much 
within  the  police  power  of  a  State  to  pass  laws 
to  encourage  or  compel  household  manufac- 
tures, or  the  raising  of  certain  agricultural  prod- 
ucts, by  forbidding  the  sale  of  cotton,  woolen, 
or  silk  fabrics,  in  less  quantities  than  ten,  or 
twenty,  or  one  himdred  pieces— or  of  cotton, 
rice,  flour,  tobacco,  by  forbidding  the  sale  of 
these  articles  in  less  quantities  than  ten,  twen- 
ty, or  one  hundred  bales,  casks,  bundles,  or  bar- 
rels— as  to  prevent  the  use  of  imported  liquor, 
by  forbidding  the  sale  in  less  quantities  than 
ten,  twenty,  or  one  hundred  gallons;  and  yet 
all  will  aoree  that  a  law  like  that  supposed 
would  be  dearly  void,  in  its  application  t^  such 
articles  imported  from  foreign  coimtries,  or  an- 
other State.  Let  some  casuist  mark  the  differ- 
ence between  the  cases  if  he  can. 

The  law  in  question  is  no  more  entitled  to  be 
called  "a  police  law"  than  the  law  supposed, 
if  there  was  anything  in  such  a  mere  name. 
Any  law  relating  to  the  internal  government  or 
police  of  a  State  or  city  is  a  police  law,  wheth- 
er civil  or  criminal,  and  it  would  be  absurd  to 
contend,  that  constitutionally  one  police  law 
was  more  sacred  than  another;  since  the  State 
or  dty  is  the  sole  Judge  of  the  necessity  or  flt- 
ness  of  either,  provided  always,  that  in  passing 
such  *laws  it  does  not  interfere  with  [*548 
those  constitutions  or  laws  which  control  its 
powers  of  legislation. 

They  contended  that  the  fact  that  the  sale  in 
the  case  at  bar  was  not  of  the  article  in  the 
cask  in  which  it  was  imported^  could  not  «ff«ct 
the  question*,  t^  noUoik  a^k!|sgl^\.^  ^^tXAt^  xw^N* 
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adopted,  by  Mr.  Chief  Justice  Marshall,  in 
Brown  t.  Maryland,  that  the  importation  li- 
censes the  sale  only  in  the  original  package,  be- 
Inff  false  in  theory,  and  destructive  to  the  con- 
stitutional powers  of  Congress  in  practice.  As 
the  gpyemments  of  the  United  States  and  of 
the  States  operate  upon  the  same  men  and 
things,  within  the  same  territory,  at  the  same 
time,  it  is  obvious  that  all  material  barriers 
between  them  are  broken  down,  and  that  in 
general  we  must  look  for  the  boundary  line 
of  the  two  Jurisdictions  in  the  relation  and  con- 
dition of  the  men  and  things  upon  which  they 
operate.  This  is  certainly  true  of  the  power  to 
tax  imports,  or  things  which  have  been  import- 
ed, and  of  the  prohibition  to  tax  exports,  or 
things  to  be  exported.  It  is  obvious,  that  the 
States  nuiy  and  do  every  day  tax  residents  for 
their  personal  property,  whether  in  the  form  In 
which  it  has  h^en  imported,  and  even  lying  in 
the  custom-house,  or  in  which  it  is  to  be  ex- 
ported, on  the  wharf,  or  in  the  vessel,  just  as  if 
the  import  or  export  was  confused  with  the 
mass  of  property  in  the  State;  and  no  one 
deems  sucn  a  tax  as  a  tax  upon  imports  or  ex- 
ports, in  the  sense  of  the  prohibition  of  the 
uonstitution,  or  in  any  proper  sense  whatever. 
Nor  would  such  a  general  exercise  of  the  taxins 
power  by  the  United  States  upon  all  personal 
property  of  its  citizens,  including  imports  and 
exports,  be  a  tax  or  duty  upon  imports  or  ex- 
ports, but  merely  a  tax  upon  personal  property, 
and  upon  the  import  or  export  as  such  property. 
Any  discriminatrng  tax,  however,  upon  a  thing 
imported,  as  such,  at  any  time,  in  any  form, 
either  of  the  law  or  the  import,  would  certainly 
be  a  tax  or  duty  upon  imports  forbidden  to  the 
States;  and  any  discriminating  tax  or  duty 
upon  a  thing  to  be  exported,  as  such,  would  be 
a  duty  upon  exports  forbidden  to  the  United 
States,  and  to  the  States,  except  imder  the  con- 
trol of  Congress,  for  the  purpose  of  executing 
their  inspection  laws.  There  is  nothing  in  the 
nature  or  form  of  an  article  which  makes  it  an 
import,  only  something  in  its  history;  there  is 
nothing  in  the  nature  or  form  of  an  article 
which  makes  it  an  export,  only  something  in  its 
destination;  and  if  anything  be  specifically 
taxed  as  imported,  or  to  be  exported,  it  is  a 
tax  upon  an  import,  or  upon  an  export,  within 
the  letter  and  spirit  of  the  Constitution.  Once 
allow  that  the  States  may  levy  discriminating 
duties  upon  things  imported  from  foreign  coun- 
tries, or  other  States,  the  moment  they  have 
lost  their  original  form,  or  have  been  taken  out, 
as  thejr  must  be  for  sale  and  use,  of  the  package 
or  cask,  and  the  commercial  power  of  Congress, 
and  the  revenues  of  the  United  States  from 
this  source,  are  lost  together.  Once  allow  that 
the  United  States  may  levy  discriminating 
640*]  duties  upon  things  to  be  exported  *from 
the  States,  as  such,  in  any  form  or  package,  or 
in  the  process  of  growth  or  manufacture,  and 
it  is  obvious  that  the  agriculture  and  manufac- 
tures of  the  States  are  directly  at  the  mercy 
of  the  general  government.  This  "package  no- 
tion,"* as  it  is  called,  is  one  of  those  vain  but 
natural  efforts  of  the  mind  to  attach  itself  to 
something  material  to  rest  upon,  even  in  mat- 
ters whidi  do  not  admit  of  such  helps  and 
reBtB. 
The  taxing  power  is  a  sovereign  power,  nec- 
^BBsry  far  tarn  support   of  government,  and 


never  in  its  nature  or  effect  treated  as  a  repug- 
nant power.  Providence  Bank  t.  Billings.  4 
Peters,  614;  Groves  v.  Slaughter,  16  Peters,  606. 
When  exerted  by  the  State  over  personal  prop- 
erty in  general,  including  imports,  it  cannot  af- 
fect foreign  commerce,  or  the  revenues  of  the 
United  States,  since  it  bears  equally  upon  all 
articles,  and  thus  keeps  their  relative  value  the 
same.  To  become  mischievous,  either  consti* 
tutionally  or  practically,  to  foreign  commerce, 
a  tax  law  must  discriminate  as  to  the  subjects 
of  it. 

This,  however,  is  not  true  of  prohibitory  laws, 
like  the  law  in  question.  If  practically  such  a 
law  forbids  the  sale,  destroys  the  vendible 
character  of  an  imported  article,  which  con* 
stitutionally  it  cannot  do,  it  does  not  help  the 
law  in  relation  to  such  articles,  that  it  also  de- 
stroys the  vendible  character  of  the  like  article 
manufactured  in  the  State,  which  constitution- 
ally it  may  do.  It  is  void  pro  tanto  importa,  in 
any  form  or  shape. 

There  is  also  this  plain  distinction  between 
such  a  law  and  an  ordinary  license  law:  that 
the  latter  does  not,  like  the  former,  destrov  tho 
vendible  character  of  the  article,  but,  admitting 
this,  restricts  the  power  of  sale  to  certain 
selected  persons  licensed  to  sell  the  article;  and 

Sractically  the  difference  is  just  as  fpreat  as  tho 
ifferent  terms  'license"  and  "prohibition"  im- 
port. 

No  one  denies  the  right  of  the  States  to  rega- 
late  the  sale  or  punish  the  improper  use  of  any 
article,  domestic  or  imported,  within  their  ter- 
ritories, under  such  customary  and  proper  re- 
strictions as  substantially  leaves  to  the  article 
its  vendible  character.  It  is  the  taking  away 
of  this  character  from  imported  brandy,  upon 
which  the  duties  have  been  levied  and  paid,  oi 
which  we  complain  in  this  case. 

Thus,  the  States  may  and  do  prohibit  sales 
of  all  articles  on  the  Lord's  day,  in  enforce- 
ment of  a  divine  command;  of  liquor  to  drunk- 
ards, children,  etc.,  to  prevent  riot  and  intem- 
perance; and  they  tax  and  license  hawkers 
and  peddlers,  and  auctioneers  of  all  articles* 
and  retailers  of  things  dangerous  in  their  use, 
to  prevent  fraud,  regulate  domestic  trade,  raise 
revenue,  and  insure  public  safety  and  social 
order.  All  this,  so  far  from  injuriously  affect- 
ing the  sale  of  thines,  aids  and  assists  it,  bj 
making  it  safe,  regular,  profitable,  and  consist- 
ent with  the  well-being  of  the  community. 
The  same  remark  applies  to  quarantine  laws, 
and  sanitary  regulations  *in  general.  [*560 
They  may  delay  the  infected  ship,  or  stop  the 
infected  person,  or  even  destroy  the  infected 
article;  yet  who  does  not  see  that  in  this  very 
way  they  aid  foreign  commerce,  by  making  ft 
safe  to  the  community  which  carries  it  on,  and 
promote  traffic  in  imports,  by  preventing  all 
danger  in  handling,  using,  or  consuming  themt 
Even  these,  however,  may  be  so  needlessly  re- 
strictive, or,  still  worse,  totally  prohibitory  ia 
their  character,  as  obnoxiously  to  intenert 
with  foreign  commerce,  and  in  such  ease  would 
merit  no  more  favor,  on  account  of  the  pro- 
fessed purpose  of  the  law,  than  it  avowedly 
passed  to  prevent  forei^  commerce  in  certaia 
articles,  or  to  prevent  it  altogether. 

The  point  where  regulation  ends  and  pro- 
hibition commences  may  in  some  cases  be  oiffl- 
ooll  to  detffmiiin!^  %a  \ni.TL^  \t%RkK»i3L  ts^^s^ona 
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are.  The  eoaee  must  be  decided  as  they  arise, 
and,  AS  Mr.  Chief  Justice  Marshall  suggests  in 
Brown  v.  Maryland,  experience  will  assist  and 
develop  the  true  tests  of  decision. 

It  is  sufficient  that  in  the  case  at  bar  there  is 
BO  such  difficulty,  the  design,  end,  and  effect 
of  the  law  in  question  being  to  prohibit  the  sale 
of  an  article  made  vendible  in  the  States  by  a 
law  of  Congress. 

The  law  is  deemed  more  objectionable  be- 
eauae  in  effect  it  prohibits  the  sale  of  the  same 
article  in  some  towns  in  the  State,  and  licenses 
it  in  others;  thus  making  the  law  of  Congress 
operate  unequally  within  the  territory  of  the 
tame  State. 

Finally,  the  record  shows  that  the  only  proof 
against  the  plaintiff  in  error  was  of  the  sue  of 
brandy  imported  into  Boston,  upon  which  the 
duties  had  been  duly  levied  and  paid.    He  was 
willing  to  take  a  license  and  to  pay  for  it,  or  to 
sell  hia  import  through  any  person  who  was 
licensed  to  sell  it;  but  the  law  forbade  all  sale 
in  any  practicable  shape  In  the  town  in  which 
he  Uvea,  In  derogation  of  the  right  of  sale  at- 
tached to  an  article  imported  under  the  laws  of 
the  United  States.  In  its  application  to  his  case 
the  law  is  void,  inasmuch  as  it  derogates  from 
A  right  secured  to  him  by  a  law  of  Congress, 
ifi*.  R.  W.  Greene,  for  the  State: 
The  law  of  Rhode  Island  is  strictly  a  police 
Isw,  having  for  its  object  the  suppression  of 
drunkenness.      It  was  not  intended  to  carry 
out  sny  object  of  commercial  |x>licy.    It  was 
not  intended  to  secure  to  the  citixens  of  Rhode 
Iiltnd,  within  her  own  territory  or  elsewhere, 
toy  Advantages  of  commerce  or  manufactures 
beyond  what  are  enjoyed  by  the  citizens  of  nil 
the  other  States.    It  was  not  intended  to  coun- 
tenrtil  any  commercial  policy  of  the  federal 
goTcmment. 

It  is  a  law  intended  to  aid  in  the  accomplish- 
ment of  a  great  moral  reform,  and  indispensa- 
ble to  its  success.  The  federal  government 
bA?e  adopted  similar  views  with  Uie  General 
551*]  Assemblv  *of  Rhode  Island,  in  a  case 
eoming  within  the  sphere  of  their  constitutional 
power.  An  act  of  Congress  authorizes  the 
tnbftitutlon  of  tea  and  coffee  for  the  spirit 
ntloos  both  in  the  army  and  navy. 

I  shall  endeavor  to  show  that  the  Rhode 
Iilsad  law  does  not  present  a  case  of  conflict, 
1^  a^  sound  construction  of  the  Constitu- 
tion, what  are  the  provisions  of  the  Rhode 
IiUnd  law  7  It  allows  importation,  and  sale  by 
the  importer,  and  everybody  else.  In  bulk,  as 
imported.  It  goes  further,  it  allows  a  retail 
tnde  to  the  importer  and  everybody  else  in  the 
•rtiele  after  bulk  broken,  and  that  as  low  as  ten 
giUons.  It  goes  still  further,  and  vests  in  the 
towns  a  discretionary  power  to  decide  at  their 
April  town  meetings,  whether  they  will  grant 
licenses  to  sell  in  quantities  under  ten  gallons 
for  the  coming  year.  The  inhabitants  of  *the 
towns  are  most  Interested  In  the  decision,  and 
BOit  able  to  decide  right.  Not  by  caprice,  but 
by  lober  and  enlif^htened  judgment.  There  is 
i  propriety  in  leaving  the  decisions  to  the  towns. 
An  objection  to  the  law  Is,  that  practically,  it 
it  ttid,  the  prohibition  of  sales  under  ten  gal- 
loni  is  a  total  prohibition.  The  object  in  fixing 
tUi  smount  was  to  prevent  sale  by  the  fflass. 
It  is  said  bv  the  eounaeJ  for  the  plaintiff  in 
«7w;  ihmt  thh  Imw  la  prohibitory.    But  it  ia  ' 


not  necessarily  so,  nor  probably  so.  Discretion 
implies  not  only  the  power  to  decide  either 
way,  but  the  probability  of  such  decisions.  If 
all  the  towns  had  been  opposed  to  granting 
licenses,  then  the  General  Assembly  would  have 
passed  a  general  prohibitory  law. 

It  is  a^eed  that,  if  a  conflict  results  from 
the  practical  operation  of  a  law,  It  must  be  de- 
cided as  if  such  conflict  had  been  intended  by 
the  Legislature.  But  the  necessary  effect  must 
be  to  conflict,  and  not  the  possible,  or  even  the 
probable  effect. 

There  is  no  evidence  before  the  court  tliat 
every  town  In  the  State,  except  Cumberland, 
has  not  granted  licenses,  which  are  now  in  full 
effect.  And  yet  the  court  is  called  upon  to 
pronounce  this  law  unconstitutional,  upon  the 
ground  of  this  possible  prohibition,  wnen  the 
prohibition  may  not  exist  in  any  town  in  the 
State,  except  Cumberland.  The  power  vested 
in  the  towns  under  this  law  is  the  same  as  that 
vested  in  the  town  councils  under  previous 
laws.  A  power  to  grant  licenses  Is  a  political 
power  in  town  councils,  and  not  at  all  analo- 
gous to  the  cases  cited  by  the  counsel  for  the 
plaintiff  in  error.  Those  were  cases  of  private 
right,  where  a  mandamus  would  go  to  enforce 
it.  Would  such  a  proceeding  lie  against  a 
town  council  by  a  party  to  whom  a  license 
had  been  refused?  0ut  erase  from  the  statute 
the  entire  provision  vesting  any  power  in  the 
towns  to  grant  licenses,  and  leave  the  prohibi- 
tion upon  all  sales  under  ten  gallons  absolute. 
This  would  not  be  a  case  of  conflict,  because  it 
allows  of  sales  at  retail  as  low  as  ten  eallons. 

It  is  admitted  that  States  have  a  right  to  pass 
license  laws.  All  *had  license  laws  [*66t 
when  the  Constitution  was  adopted;  no  change 
took  place.  What  is  a  license  law  but  a  pro- 
hibition upon  everybody  else,  except  the  party 
licensed?  The  difference  between  a  license 
law  and  the  Rhode  Island  law  is  in  the  degree 
of  prohibition,  not  the  principle.  Both  ara 
prohibitory;  the  Rhode  Island  law  may  become 
and  probably  would  become  more  prohibitory 
than  an  ordinary  license  law.  Does  this  differ- 
ence render  the  one  law  void,  when  the  other 
is  valid?  How  much  more  prohibitory  must  a 
law  be  than  an  ordinary  license  law,  in  order 
to  render  it  void? 

What  rule  or  principle  can  the  court  adopt  in 
relation  to  such  a  subject?  How  much  must 
be  the  restriction  upon  sales,  after  the  article  is 
broken  up,  and  out  of  the  hands  of  the  im- 
porter. In  order  to  render  the  law  void?  What 
means  has  the  court  to  ascertain  the  practical 
effect  of  restrictions?  And  yet  it  is  said  the 
effect  is  to  determine  the  law. 

All  license  laws,  like  the  law  under  consider- 
ation, diminish  importations  and  revenue  by 
checldng  sales.  Their  object,  like  the  object  of 
the  Rhode  Island  law,  is  to  prevent  drunken- 
ness. In  other  words,  to  prevent  consumption. 
The  check  upon  importation,  and  the  diminu- 
tion of  the  public  revenue,  is  a  consequence  of 
both  laws,  but  not  their  object. 

If  we  were  to  compare  the  amount  of  sales, 
there  being  no  regulation  by  license,  and  the 
amount  of  sales  under  a  well  guarded  license 
law,  it  would  be  very  great,  undoubtedly;  but  no 
one  can  ascertain  it  with  anv  accuracy-— cer- 
tainly this  court  c&imot«  k  i^vskii  oaai^  fA  ««gl- 
fliet  must  be  provedL 
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This  court,  In  the  exercise  of  its  high  author- 
ity, has  always  acted  upon  this  subject  with 
caution.  It  has  always  required  a  plain  case  of 
onconstitutionality  to  be  made  out. 

The  plaintiff  in  error  says,  the  question  of 
conflict  is  a  question  of  fact;  but  it  is  not  shown 
that  any  town,  except  Cumberland,  has  refused 
to  grant  licenses. 

Again,  to  render  a  license  law  valid,  how 
many  licenses  must  it  provide  for?  One  in 
each  town,  or  how  many,  or  one  in  each 
county?   All  license  laws  materially  check  im- 

Sortation,  by  diminishing  consumption.  What 
egree  of  check  and  restriction  will  render  the 
law  void,  on  the  ground  of  conflict?  Suppose 
the  Rhode  Island  law  prohibited  sales  as  low 
aa  five  gallons,  or  one  gallon,  or  a  quart;  what 
principle  will  the  court  adopt? 

License  laws  were  in  force  in  all  the  States 
at  the  time  of  the  adoption  of  the  Constitution. 
No  alteration  of  these  laws  has  been  made  by 
the  States,  and  they  have  never  been,  and  are 
not  now,  complained  of  by  the  federal  govern- 
ment. This  shows  that,  by  the  understanding 
of  all  the  parties  to  that  instrument,  these  laws 
do  not  interfere  with  any  of  the  powers  of  the 
federal  government. 

The  true  rule  as  to  conflict  is,  not  a  par- 
tial check  upon  sales,  or  a  partial  diminu- 
tion of  the  revenue.  This  involves  the  in- 
55 S*]  quiry,  how  *much  check,  how  much 
diminution?  Conflict  is  a  prohibition  of  all 
sales.  It  is  said  the  importation  and  payment 
of  duties  imply  the  right  to  sell,  that  tne  retail 
sale  is  indispensable  to  give  value  to  the  whole- 
sale trade,  and  therefore  a  prohibition  of  the 
retail  sale  is  void.  Payment  of  duties  gives  no 
greater  right  than  importation  of  a  free  article, 
tea  or  coffee. 

But  a  license  law  prohibits  the  retail  sale  to 
everybody  but  the  party  licensed,  and  this  is 
agreed  to  be  valid.  The  fact  of  prohibition, 
therefore,  does  not  render  the  law  void,  but 
the  extent  of  it.  What  must  that  extent  be? 
How  can  the  court  ascertain  the  effect  upon 
sales  and  importations,  except  the  effect  which 
is  a  necessary  consequence  of  the  law?  Or, in 
other  words,  how  can  they  Judge,  except  of  an 
absolute  prohibition  of  all  sales?  What  means 
have  they  to  ascertain  the  difference  between 
the  practical  effects  of  one  law  and  another, 
both  being  prohibitory,  but  prohibitory  in  dif- 
ferent degrees? 

In  Brown  v.  State  of  Maryland,  the  true  rule 
Is  laid  down.  When  an  import  has  been 
broken  up,  or  has  passed  from  the  hands  of 
the  importer.  It  ceases  to  be  an  Import.  It  has 
then  passed  into  the  mass  of  property  of  the 
State,  and  is  subject  to  its  authority  for  pur- 
poses of  police,  internal  trade,  and  taxation. 

Unless  this  be  so.  Congress  may  prescribe 
the  police  regulations  of  the  States.  They  may 
prescribe  the  extent  to  which  a  restrictive  reg- 
ulation may  be  carried,  in  order  to  be  constitu- 
tional. 

We  cannot  overrate  the  importance  of  police 
powers  to  the  States*  The  means  of  social  im- 
provement, the  success  of  all  institutions  of 
learning  and  religion,  depend  on  the  preserva- 
tion of  this  power.  We  look  to  the  States  for 
the  exercise  of  their  authority  in  aid  of  all  in- 
Hitutiona  which  tend  to  improve  and  elevate  the 
moral  And  intellectual  character  of  the  people. 


The  doctrine  of  conflict  must  be  expounded 
with  reference  to  the  principle  of  compromise 
on  which  the  Constitution  is  founded. 

Congress  may  authorize  the  importation  of 
an  article  which  is  very  injurious  to  the  health 
or  morals  of  a  State.  The  importer  may  per- 
haps sell  in  bulk;  then  the  power  of  Congress 
is  exhausted,  and  the  power  of  the  State  be- 
gins. Upon  such  sale  the  property  is  mingled 
with  the  mass  of  the  other  property  of  the  State, 
and  subject  to  the  State  power,  either  to  tax, 
to  prohibit,  or  regulate,  as  its  purpose  of  police 
or  internal  trade  may  require. 

What  does  the  internal  trade  consist  in?  In 
its  own  products,  products  of  other  States,  and 
products  of  foreign  nations.  If  the  doctrine 
18  true  with  regard  to  foreign  products,  it  is 
equally  so  with  regard  to  products  of  other 
States.  Then  the  State  power  over  the  prop- 
erty of  its  own  citizens,  within  its  own  terri- 
tory, is  limited  to  products  of  its  own.  There 
will  be  two  kinds  of  property;  one  subject  to 
the  power  of  the  State,  and  the  other  exempt 
from  it. 

^Unless  this  be  done,  it  is  said  the  [*554 
policy  of  Congress  may  be  countervailed.   We 
answer  this  by  saying  that,  on  the  other  hand, 
the  police  power  of  the  States  and  the  power 
over  internal  trade  will  be  destroyed.  It  is  not 
to  be  supposed  that  the  States  will  countervail 
the  policy  of  Congress  merely  to  countervail  it. 
The  compromise  of  the  Constitution  goes  npon 
a  different  principle,  and  at  all  events  the  limit 
of  the  power  of  Congress  cannot  be  exceeded 
in  order  more  effectually  to  carry  out  its  own 
policy.    If   this   were   a   consolidated   govern- 
ment, the  difficulty  would  not  exist.    But  it 
is  a  confederation  of  States;  external  relations 
are  confided  to  federal  government,  whilst  all 
domestic  relations  belong  to  the  States.  Exter- 
nal policy  may  be  affected  by  regulations  of 
internal  trade  or  police  of  the  States.    This  re« 
suits  from  the  confederacy.    Foreign  commerce 
must  be  affected  by  internal  commerce.   Prop- 
erty becomes  the  subject  of  Internal  commeree 
when  it  has  become  incorporated  with  the  mast 
of  the  property  of  the  State.    Regulations  of 
internal    commerce    may    affect    foreign    com- 
merce, and  foreign  commerce  may  aff^  inter- 
nsl   commerce.    Both  are   valid,   nevertlieleis. 
Regulations  of  internal  trade  may  cheek  im- 
poi^tion  of  foreign  goods,  and  the  introdne- 
tion  of  foreign  goods  may  affect  the  internal 
trade  and  policy  of  the  State.   If  both  govern- 
ments keep  within  their  constitutional  limits, 
there  can  be  no  collision  or  confiict.   The  laws 
of  one  may  affect  the  operation  of  the  laws  of 
the  other.   Thus,  the  police  laws  of  the  States 
in  restraining  and  partially  prohibiting  the  sale 
of  spirituous  liquors  may  affect  the  operation 
of  tne  act  of  Congress  under  which  tney  are 
admitted.  But  this  is  no  conflict.    On  the  other 
hand,    the    act    of    Congress    admitting    spir- 
ituous liquors  may  countervail  the  polley  of 
the  States.    But  still  there  is  no  conflict.    A 
case  of  conflict  must  arise  from  one  gorem- 
ment  or  the  other  exceeding  its  limits,  and  then 
the  law  of  that  government  must  yield  whieKk 
has  exoesded  Its  authority,  whether  federal  or 
State.    The  provision  of  the  Constitution  as  t» 
Its  supremacy,  and  the  laws  passed  under  it» 
is  confined  to  laws  passed  in  conformity  to  its 
poweim. 


UmaMB  Cui»— Pkiboi  rr  u.  *.  Tbk  Statb  or  Nnr  HAKPBHm. 


Hampshire.  July   4,   163S,   wtu   uncunatitutiona)   and   void, 
bccBUse  the  some  ii  in  vialation  of  certain  piib- 

Thfs  case  ori^nated  In  the  Court   of  Com-  lie  treaties  of  the  United  States  with  Holland, 

■OB   FIsaa   for   the   County   of   Strafford,   and  France,  and  other  countriu,  containing  ttipu- 

waa  carried  to  the  Superior  Court  of  Judica-  lationa   for  the  admigsioD   of   spiritB   into  the 

tore    for   the   Pint   Judicial   District   of   Ne«  United  State*,  and  becauM  it  is  repugnant  to 

Hami^re.    The   plaintiffs   in    error   were   in-  the  two  following  clause*  io  the  Couatitution 

dieted  for  that  they  did  unlawfully,  Icnowing-  of  the  United  States,  »ia.: 

ly,     willfully,    and     without    license    thercfoi  "No  State  shall,  without  the  consent  of  the 

from   the  selectmen  of  said   Dover,   the  seme  Congress,   lay  any   'imposts   or   duties    [*BSS 

being  the  town  where  the  defendants  then  re-  on  importa  or  exports,  except  what  may  be  ab- 

*)dFd,  sell  to  one  Aaron  Sia*  one  barrel  of  gin,  solutely  necessary  for  executing  its  inspection 

at  and  for  the  price  of  tll.S6,  contrary  to  the  laws."     "The    Congress    shall    liave    power    to 

form  of  the  statute,  etc.  regulate   commerce   with   foreign   nations,  and 

{155*]     *Tbe  counsel  for  the  State   introduced  among  the  leverat  States,  and  with  the  bidian 

eridence  to  prove  the  sate  of  the  gin,  as  set  tribes." 

forth   in  the   indictment;   and   it   was   proved,  And  the  defendants'  counsel  contended  that 

and  admitted  by  the  defendants,  that  they  sold  the  jury  were  the  judges  of  the  law  as  well  as 

to  said  Aaron  Sias,  on  the  da;  alleged  in  the  the  fact  in  the  ease;  that  It  was  their  duty  to 

Indictment,   one    barrel    of   American   gin,   for  judge  of  the  constitutionality  of  the  Act  of  July 

the  price  of  tll.85,  and  toolc   from   saJd   Slag  4,  1838,  and  to  form  their  own  opinion  upon 

Ut  promissory  note,   including  that  Bum.     It  that  question;  and  that  the  court  were  not  to 

appeared  that  It  was  part  of  the  regular  busi-  instruct  the  jury  relative  to  questions  of  law, 

■ess  of  the  defendants  to  sell  ardent  spirits  in  as  in  civil  cases,  hut  were  merely  togive  ad- 

larae  quantities.  vice  to  the  jury  in  matters  of  law.   The  court 

To  sustain  the  prosecution,  the  counsel  for  instructed  the  jury,  that  the  position  that  the 

the  State  relied  on  the  statute  of  July  4,  1638,  jury  were  judges  at  the  law  as  well  as  of  the 

wUeh  is  in  these  words  vie:  fact,  as  contended  for  by  the  defendants'  coun- 

ai.    x.t    »^,i.t:.._    *!,•    O.I.   n*   nrin.    .»j  *e''  "»■  ■"**  correct,  to  the  extent  of  the  gen- 

^■*t  o^a  eral  terms  in  which  it  was  sUUd;  that  the  wme 

=lse.   I.   Be   it   enacted  by   the   SenaU   and  ™l!?.lf  ™il!S  L^''.i^1TJ.i"thli'Tw.,"^'C!! 

n _•    D i.i.: ^_    ri 1    r-^  -.  wnicn  prevailed  in  civil  cases;  toat  it  was  the 

.J   .S^TT                    ^5       S    !  i"'?  of  'I'"  "»«  ">  in«™t  lb.  !«ry  In  1.1.. 

S;rfeJ^       ,JSl  f'T?  •!■■"■  "'"',°"'  lloato,u.,llon.oll..,mdtl,atli.?ourtwu 


Mcn   ana   every    sucn    onense,    on    convici  on  _„.  _;        j  j„-j    ,1.    .._    „„,„„.,    4i,„    ■ 

>L.».f    .,r«„.    .^    i_ji..t.n.n*    I-    t\.^    ^..„t^  court,  and  decide  the  law  contrary  to  those  11 

iMreoI,    upon    an    indictment    in    the    county  .. ;, ,■ «.  .^.i_ i_  _! 

»  .f^JSr        t  '""""""  ■""'*"■  '"'  ""  not  ».™l  Ita  m.ttTl(th=ju;jh«imBi,b.- 

■».. !.  A»j  b.  li  furtbT  ..KUd,  ib.t  th.  »™  !l;;,;''"';°;;.rtl,1,°*™™'.si.i%,S 

IbH  •ection  ol  u  «t,  pu.ed  Mj  J,  1BZ7.  ?;'"!  '^'°l  ""■  ""'  ""  •!""»"'•»«•.  '"« 
catiUed,   'An   Act   regulating  licensed   hoi 

S?°^^-J?^/^r/h^/Lf 't*"?.;'H'tKr'«!^-  ^ia  not  show  that  they  had  a  right  to  judge  of 
tte  wovisions  of  this  act.  be,  and  the   same  ^^^^  |^„    ,1,1^^  ^^^t  (^^^her  inst^cted  theW. 
-t^JZ^LA^Aiana"  that  the  sUtute  of  July  4,  1838,  was  not  en- 
Approved  July  4,  1838.  ^j^l^,  ^^^  j^  ^^  ^^j^^^  ^^^^  ^^  operation  eonsti- 

Tbe  counsel  for   the   defendants  moved   the  tutionally  in  any  case;  and  that,  as  far  as  this 

enrt  to  instruct  the  Jury,  that  it  the  law  of  case  was  concerned,  it  could  not  be  in  viola- 

1B36,  under   which   the   respondents    were   in-  tion   of   any    treaty   with   any   foreign   power 

fitted,  was  constitutional,  the  sale  here  was  con-  which  had  been  referred  to,  permitting  the  in- 

bsry  to  law,  and  the  note  of  Sias  was  void,  and  troduction   of   foreign   spirits   into  the   United 

tkt  such  a  payment  by  note  was  no  payment.  States,  because  the  liquor  in  question  here  was 

ud  therefore  there  was  no  sale.   But  the  court  proved     to     be     American     gin.       The     court 

nfnsed  BO  to  instruct  the  jury,   hut   directed  further  Instructed  the  jury  ttut  this  statute,  as 

Ikm,  that,  on  the  supposition  the  defendants  it  regarded  this  case,  nas  not  repugnant  to  the 

mild  not  recover  the  contents  of  the  note,  they  iitause  in  the  Constitution  of  the  United  States 

Might  notwithstanding  have  violated  the  stat-  providing  that  no  State  shall,  without  the  eon- 

■te.   The  defendants'  counsel   then  introduced  vent  of  Congress,  lay  any  duty  on  imports  or 

•ridenee  that  the  barrel  of  gin  was  purchased  exports,  because  the  gin  fn  this  case  was  not  a 

by  the  defendants  in  Boston,  in  the  Common-  Foreign  article,  and  was  not  imported  into,  but 

nalth  of  MMsachusetts,  brought  coastwise  to  had  been  manufactured  in,  the  United  State*. 

tk  landing  at   Piscataqua   Bridge,   and    from  The  court  further  instructed  the  jury,  that  this 

Iknes  to  the  defendants'  store,  in  Dover,  and  State  could  not  regulate  commerce  between  this 

tftowards  Hid  the  Siaa  in  the  same  barrel  and  »nd  otfcer  SUtes  ■,  that  this  3ls.t*  Mnui  iitA.  v^o- 

A  a»  MMme  emditUni  In   which  it  wu  put-  iiibit  the  introducUoa  irt  trtiiiea  Iwbi  MiA-Vm 
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Stat«  with  such  A  view,  nor  prohibit  a  sale  of 
them  with  such  a  purpose,  but  that,  although 
the  State  could  not  make  such  laws  with  such 
views  and  for  such  purposes,  she  was  not  en- 
tirely forbidden  to  legisUte  in  relation  to  arti- 
cles introduced  from  foreign  countries  or  from 
other  States;  that  she  might  tax  them  the  same 
657*]  *as  other  property,  and  might  regulate 
the  sale  to  some  extent;  that  a  State  might  pass 
health  and  police  laws  which  would,  to  a  ceitain 
extent,  affect  foreign  commerce,  and  commerce 
between  the  States;  and  that  this  statute  was  a 
regulation  of  that  character,  and  constitutional. 
And  the  court  further  said,  in  conclusion  (the 
sale  being  admitted,  and  the  instructions  of  the 
court  that  the  law,  as  applicable  to  this  case, 
was  constitutional,  having  been  given),  that 
nothing  farther  remained  in  this  particular  case, 
unless  the  Jury  saw  fit  to  exercise  the  power 
that  they  possessed  of  overruling  the  instruc- 
tions of  the  court,  and  giving  a  verdict  contrary 
to  those  instructions;  and  that  if  they  did  so, 
and  acquitted  the  defendants,  the  court  could 
not  set  aside  the  verdict,  even  if  an  error  had 
been  committed. 

The  jury  having  returned  a  verdict,  that  the 
defendants  were  guilty,  the  defendants  excepted 
to  the  foregoing  instructions,  and  to  what  is 
said  In  conclusion  of  the  charge  as  aforesaid, 
and  filed  this  bill;  which  was  sealed  and  al- 
lowed. Joel  Parker. 

This  judgment  having  been  affirmed  by  the 
Superior  Court  of  judicature,  a  writ  of  error 
brought  the  case  up  to  this  court. 

It  was  argued  at  a  prior  term,  by  Bfr.  Hale 
for  the  plaintiffs  In  error,  and  Mr.  Burke  for 
the  State,  and  held  until  now  under  a  curia 
advisare  vult. 

Mr.  Hale,  for  the  plaintiffs  in  error: 

As  the  questions  relating  to  the  several  inter- 
rogatories which  were  propounded  to  the  jurors, 
and  those  which  the  court  below  refused  to 
have  put  to  them,  and  the  question  whether,  in 
criminal  cases,  the  Jury  are  judges  of  the  law 
as  well  as  the  fact,  and  every  other  question 
raised  in  the  bill  of  exceptions  to  the  ruling  of 
the  judge  who  tried  the  case,  save  the  single 
one  of  the  eonsUtutionality  of  the  law  of  New 
Hampshire,  wtitled  "An  Act  regulating  the 
sale  of  wine  and  spirituous  llq^uors,"  passed 
July  4,  1838,  belonged  appropriately  to  the 
Suoerlor  Oourt  of  that  State  finally  to  adjudicate 
upon,  ana  are  not  supposed  in  this  case  to  ap- 
pertain to  the  jurisdiction  of  this  court,  I  shall 
pass  them  over  entirely,  and  proceed  at  once 
to  the  consideration  of  the  only  Question  which 
this  case  presents  to  this  tribunal  for  decision. 
That  question  Is,  "Is  the  act  of  the  Lm^s- 
lature  of  New  Hampshire,  above  mentioned,  In 
accordance  with,  or  in  contravention  of,  the 
Constitution  of  the  United  States?" 

The  plaintiffs  in  error  contend  that  it  is  re- 

Sugnant  to  that  clause  of  the  Constitution  of 
be  United  States  which  provides  that  "no 
State  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws;"  also,  because 
It  is  repugnant  to  that  clause  which  declares 
668*]  that  "the  Congress  shall  have  *power 
to  rebate  commerce  with  foreign  nations,  and 
mmong  the  eerenl  States,  and  with  the  Indian 

»S0 


Believing  that  the  whole  ground  covered  by 
this  case  has  been  more  than  once  considered 
by  this  court,  fully  and  ably  argued  bv  eminent 
and  distinguished  counsel  on  both  siaea  of  the 
question,  and  so  palpably  and  distinctly  de- 
cided in  divers  cases,  especially  in  Brown  v. 
Maryland,  12  Wheat.  419,  that  it  la  not  In  the 
power  of  sophistry  even  to  withdraw  this  law 
from  that  sphere  of  legislation  which  ttie  de- 
cision in  that  case  prohibited  to  Uie  States,  I 
trust  I  shall  be  con^dered  as  having  fully  dis- 
charged my  duty  to  my  clients,  when  I  have 
briefly  adverted  to  a  very  few  of  the  many  pal- 
pable reasons  assigned  by  the  court  for  the 
ground  thev  then  assumed,  and  which.  It  it 
confidently  believed,  will  avail  to  the  plaintiffs 
in  error  in  the  present  case. 

If  this  barrel  of  gin  had  been  imported  from 
a  foreic[n  country,  could  the  State  of  New 
Hampshire  have  prohiUted  its  introduction 
Into  their  territory  T  The  answer  to  this  Inter- 
rogatory is  obvious  and  palpable.  It  will  not 
for  a  moment  be  contended,  that,  while  tha 
Constitution  prohibits  any  State  from  laying 
any  imposts  or  duties  on  imports  or  exports, 
the  right  is  left  to  the  several  States  to  prohibit 
importations  altogether.  The  power  of  reffolat- 
ing  imports  from  foreign  countries  twS^  ao 
directly  and  inevitably  under  the  power  to  reg- 
ulate commerce,  that  it  has  never  been  denied 
to  belong  to  Congress.  I  shall  proceed  upon 
the  assumption,  that  no  one  can  controvert 
this  plain  proposition.  If  the  State  could  not 
prohibit  its  importation  from  a  foreign  country, 
could  the  State  prohibit  its  sale?  Qearly  not 
Justice  Story,  in  his  Commentaries,  VoL  IL 
sec.  1018,  says:  '^here  Is  no  difference,  In 
effect,  between  a  power  to  prohibit  the  sale  ol 
an  article  and  a  power  to  prohibit  its  introdne- 
tlon  into  the  country.  The  one  would  be  a  nec- 
essary consequence  of  the  other.  No  gooda 
would  be  imported  If  none  could  be  sold."* 

Chief  Justice  Marshall,  Brown  ▼.  Maryland^ 
12  Wheat.  448,  says:  "If  this  power  reaehea 
the  Interior  of  a  State,  and  may  oe  there  exer- 
cised, it  must  be  capable  of  authoririnff  the  sale 
of  those  articles  which  it  introduces.  (x»mniere« 
is  intercourse;  one  of  its  most  ordinary  ingre- 
dients is  traffic  It  is  inconceivable  that  tht 
power  to  authorise  this  traffic,  when  given  fai 
the  most  comprehensive  terms,  with  Um  intent 
that  its  efficacy  should  be  complete,  ahonld 
cease  at  the  point  where  its  continuance  la  in- 
dispensable to  Its  value.  To  what  purpose 
should  the  power  to  allow  importation  be 
given,  unaccompanied  with  the  power  to  aa- 
thorice  a  sale  of  the  thing  Imported?  Sale  Is 
the  object  of  importation,  and  is  an  essentlid 
ingredient  of  that  intercourse  of  which  im- 
portation constitutes  %  part.  It  Is  an  essential 
mgredient,  as  indispensable  to  the  existcnoe 
of  the  entire  thing,  then,  as  Importation  itself. 
It  must  be  considered  as  a  component  part  of 
the  power  to  regulate  commerce.  Congress 
*has  a  right,  not  only  to  authorise  Im-  [*660 
portatiou,  but  to  authorise  the  importer  to  aeU."* 

Upon  these  authorities,  I  take  it  to  be  elear, 
that,  if  this  barrel  of  gin  had  been  Imported 
from  a   foreign   country,   the   State   ox   New* 
Hampshire  neither  could  have  prohibited  Ita  ln<— 
troduction  into  their  territory,  nor  its  sale  wUli^ 
.it  remained  in  the  situation  in  which  It  was  im  ^ 
^YK>TteA» 
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The   next  question  !•,   whether,  It   being  an 
mportaUon  from  a  sister  State  instead  of  a  for- 
eign country,  it  is  not  equally  protected  by  the 
Oonstitution  and  laws  of  the  Union;   or,  in 
other  words,  is  commerce  with  foreign  nations 
put  OB  a  better  foundation  by  the  Constitution 
than   commerce   between  the   several   States? 
There  surely  is  nothing  in  the  words  of  the 
Constitution,  nothing  in  the  manner  in  which 
tile  Omstitution  ia  expressed,  to  warrant  such 
A  position.    The  provisions  applicable  to  both 
■peciea  of  commerce  are  found  in  the  same 
sentence,  the  one  immediately  following  the 
other.    But  we  are  not  left  to  conjecture  on 
this  subject.  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court  in  the  case.  Brown 
▼.  Maryland,  before  cited,  says:    "It  may  be 
proper  to  add,  that  we  suppose  the  principles 
laid  down  in  this  case  to  apply  equally  to  im- 
portations from  a  sister  State."  /ustice  Story, 
m  his  Commentaries,  Vol.  IL  sec.  1062,  says: 
The  importance  of  the  power  of  regulating 
commerce  among  the  States,  for  the  purposes 
of  the  Union,  is  scarcely  less  than  that  of  regu- 
lating it  with  sovereign  States.  The  history  of 
other  nations  fumisl^  the  same  admonition. 
In  Switzerland,  where  the  union  is  very  slight, 
it  has  been  found  necessary  to  provide,  that 
each  canton  shall  be  obliged  to  allow  a  passase 
to  merchandise  through  its  jurisdiction,  with- 
out an  augmentation  of  tolls.   In  Germany,  it 
b  a  law  of  the  empire,  that  the  princes  shall 
not  lay   tolls  on  customs   or   bridges,   rivers 
or  passages,  without  the  consent  of  the  em- 
peror and  IMet.   But  these  regulations  are  but 
imperfectly  obeyed,  and  great  public  mischiefs 
liave  followed.   Indeed,  without  this  power  to 
regulate  eommerce  among  the  States,  the  power 
<^  regulating  foreign  commerce  would  be  in- 
eomnlete  and  ineffectual.     The  very  laws  of 
tlis  Union  in  regard  to  the  latter,  whether  for 
revenue,  for  restriction,  for  retaliation,  or  for 
eneouragement  of  domestic   products  or  pur- 
suits, might  be  evaded  at  pleasure,  or  rendered 
impotent.    In  short,  in  a  practical  view,  it  is 
impossible  to  separate  the  regulation  of  foreign 
eommeroe  and  domestic  commerce  among  the 
States  from  each  other.  The  same  public  policy 
miles  to  each;  and  not  a  reason  can  be  as- 
flned  for  eonfiding  the  power  over  the  one, 
whidi  does  not  conduce  to  establish  the  pro- 
priety of  conceding  the  power  over  the  other." 
If  these  authoriUes  can  establish  a  position, 
then  is  an  importation  like  the  one  in  the  case 
under  consideration  entitled  to  the  same  privi- 
leges and  immunities,  including,  of  course,  the 
510*]  right  to  ^sell*  that  would  have  belonged 
to  it  if  it  had  been  an  importation  from  a  for- 
eign country. 

This  law  of  New  Hampshire  has  sometimes 
been  supposed  to  be  saved  from  the  operation 
of  the  constitutional  principles,  as  laid  down 
by  the  court  in  the  case  of  Brown  t.  Maryland, 
vr^the  decision  in  New  York  v.  Miln,  11  Peters, 
101  An  attentive  examination  of  that  case 
•0  ftf  as  any  analogy  is  found  to  exist  between 
that  and  the  present,  will  furnish  no  founda- 
tion upon  which  to  base  any  such  conclusion, 
hutead  of  overruling  the  doctrines  sanctioned 
fay  the  court  in  the  cases  of  Gibbons  v.  Ogden, 
I  Wheat.  I,  and  Brown  v.  Maryland,  the 
eoort  sav,  that  the  question  involved  in  the 
am  of  New  York  v.  Miln  iM  not  tb»  rerj  point 


decided  in  either  of  the  cases  above  referred 
to;  but,  on  the  contrary,  the  prominent  facts  of 
that  case  were  in  striking  contrast  with  those 
which  characterised  the  case  of  Gibbons  v. 
Ogden;  nor,  say  the  court,  Is  there  the  least 
likeness  between  the  facts  of  this  case  and  those 
of  Brown  t.  Maryland.  And  the  reasons  upon 
which  the  decision  in  the  last  named  case  rests 
are  repeated  and  re-affirmed  in  the  case  of  New 
York  v.  Miln.  The  court,  in  stating  the  dif- 
ference between  the  two  cases,  say:  "Now,  it 
is  difficult  to  perceive  what  analogy  there  can 
be  between  a  case  where  the  right  of  a  State 
was  inquired  into,  in  relation  to  a  tax  imposed 
upon  the  sale  of  imported  goods,  and  one 
where,  as  in  this  case,  the  inquiry  is  as  to  its 
right  over  persons  within  its  acknowledged 
jurisdiction;  the  goods  are  the  subject  of  com- 
merce, the  persons  are  not.  The  court  did,  in- 
deed, extend  the  power  to  regulate  commerce, 
so  as  to  protect  the  goods  imported  from  a 
State  tax  after  they  were  landeo,  and  were  yet 
in  bulk;  but  why?  Because  they  were  the 
subjects  of  commerce,  and  because,  as  the 
power  to  regulate  commerce,  under  which  the 
importation  was  made,  implied  a  right  to  sell, 
that  right  was  complete,  without  paving 
the  State  for  a  second  right  to  sell,  whilst 
the  bales  or  packages  were  in  their  orig- 
inal form.  But  how  can  this  apply  to  persons? 
They  are  not  the  subject  of  commerce;  and  not 
being  imported  goods,  cannot  fall  within  a 
train  of  reasoning  founded  upon  the  construc- 
tion of  a  power  ffiven  to  Congress  to  regulate 
commerce,  and  the  prohibition  to  the  States 
from  imposing  a  duty  on  imported  goods." 
Keeping  this  palpable  and  most  obvious  dis- 
tinction in  view,  and  ascertaining  what  were 
the  points  raised  and  settled  in  the  case  of  New 
York  V.  Miln,  there  is  no  danger  of  the  mind 
being  misled  by  any  of  the  remarks  of  the  court 
in  delivering  their  opinion  in  that  case.  The 
State  of  New  York  passed  a  law,  reouirinff  the 
master  of  every  vessel  arriving  in  New  York 
from  any  foreign  port,  or  from  a  port  of  any 
of  the  States  of  toe  United  States  other  than 
New  York,  imder  certain  penalties,  to  make  a 
report  in  writing,  contaimng  the  names,  ages, 
and  last  l^;al  settlement  of  every  person  who 
shall  have  been  on  board  the  vessel  commanded 
by  him  during  the  voyage.  It  was  contended 
by  the  defendant  in  that  case,  that  [*561 
"the  act  of  the  Legislature  of  New  York  afore- 
said assumes  to  regulate  trade  and  commerce 
between  the  port  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void." 

The  court  decided  that  it  was  not  a  regula- 
tion of  commerce;  that  persons  were  not  a  sub- 
ject of  commerce,  and  that  it  did  not  come 
within  the  principles  settled  in  Gibbons  v.  Og- 
den, or  Brown  v.  Maryland. 

Nor  can  a  distinction  be  found  between  this 
case  and  that  of  Brown  t.  Maryland,  from  the 
fact  that  in  Maryland  the  importer  was  com- 
pelled to  pay  fifty  dollars  for  his  license,  and 
in  New  Blampshire  it  does  not  appear  that  he 
is  compelled  to  pay  anything.  Chief  Justice 
Marshall,  in  stating  that  case,  says  i  "The  cause 
depends  entirely  on  the  question,  whether  the 
Le^lature  of  a  State  can  constitutionally  re- 
quire the  importer  of  foreign  articles  to  take 
out  a  license  from  the  State  before  he  shall  Ut 
permitted  to  tiill  %  \m\«  oc  ^^Vm^gt  i^W^tXa^ 
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To  that  inqtiiT7  the  court  by  its  decision  gave 
a  negative  answer,  and  when  they  add,  as  the 
Ck>nstitution  most  palpably  authorized  them  to, 
that  "the  principles  laid  down  in  this  case  ap- 
ply equally  to  importations  from  a  sister  State," 
it  seems  that  they  decided  every  principle  in- 
volved in  the  case  at  bar,  unless  there  be  some- 
thing peculiar  in  the  subject  matter  upon  which 
the  Legislature  of  New  Hampshire  has  legis- 
lated, viz.,  wine  and  spirituous  liquor;  upon 
which  I  propose  to  submit  a  few  suggestions 
presently.  The  Question  was  not  as  to  the 
amount  to  be  paia  for  the  license,  nor  whether 
anything  was  to  be  paid,  but  as  to  the  right  of 
the  State  to  require  it  under  any  dreumstanees. 

Now  let  us  see  what  this  act  of  the  Legisla- 
ture of  New  Hampshire  undertakes  to  do.  It 
assumes  that  the  State  may  prohibit,  under 
severe  penalties  to  every  one  within  her  limits, 
the  entire  commerce  in  wines  and  ardent  spirits. 
No  matter  that  we  have  treaties  with  foreign 
powers  authorizing  their  importation  and  sale 
into  the  country ;  no  matter  that  Congress  have 
admitted  them  into  the  country  under  the  general 
laws  of  the  whole  Union,  and,  to  encourage  the 
manufacture,  have  made  such  as  are  produced 
from  certain  specified  substances  entitled  to 
debenture  upon  exportations ;  no  matter  that  the 
government  of  this  Union  at  this  moment  de- 
rives no  inconsiderable  portion  of  its  revenue 
from  the  duties  levied  upon  these  prescribed 
articles  of  commerce;  this  act  of  New  Hamp- 
shire subjects  every  individual  who  sells  a 
barrel,  hogshead,  cargo,  or  any  quantity,  great 
or  small,  without  a  license  from  the  selectmen 
of  some  one  of  her  towns,  to  the  ignominy  and 
expense  of  a  criminal  prosecution,  conviction, 
and  fine  or  imprisonment. 

Is  there  anything  in  the  nature  of  the  object 
concerning  which  New  Hampshire  has  legis- 
lated to  constitute  it  an  exception  from  these 
general  provisions?  It  is  worthy  of  notice,  that 
a  large  proportion  of  the  articles  for  the  sale  of 
562*]  which  the  laws  of  Maryland  'required 
a  license,  and  which  laws  this  court  pronounced 
unconstitutional,  consisted  of  various  kinds  of 
distilled  spirituous  liquors ;  and  it  did  not  occur 
to  ^e  distinguished  counselors  engaged  in  that 
ease,  that  there  was  anything  in  that  circum- 
stance to  call  for  the  application  of  a  rule  of 
construction  difiTerent  from  what  was  applied 
to  other  subjects  of  commerce. 

The  court  below,  in  the  case  at  bar,  admit 
that  the  State  of  New  Hampshire  cannot  regu- 
late commerce  between  that  and  the  other 
States;  that  they  cannot  prohibit  the  introduc- 
tion of  articles  from  another  State,  with  such  a 
view,  nor  prohibit  the  sale  of  them  for  such  a 
purpose;  but  that  a  State  might  pass  health  and 
police  laws,  which  would,  to  a  certain  extent, 
affect  foreign  commerce,  and  commerce  between 
the  States;  and  that  this  statute  was  a  regula- 
tion of  that  character,  and  constitutional. 

The  doctrine  of  the  right  of  a  State  to  pass 
health  and  police  laws,  carried  to  the  extent 
here  claimed,  would  be  a  virtual  abrogation  of 
the  Constitution,  and  a  total  nullification  of 
that  power  in  the  general  government  to  regu- 
late commerce,  which  was  one  of  the  chief  ob- 
jects proposed  to  be  attained  by  the  establish - 
jaent  of  the  federal  Constitution.   Let  us  test 
iAJs  principle  by  aome  subject  other  than  wine 
Mnd  Tdeni  ^^itiiM,    Uuiy  pliilAathroj^tA  aad 


physicians  contend  that  the  use  of  tobacco  is 
as  injurious  as  that  of  intoxicating  drink. 
Will  it  for  a  moment  be  supposed  that  there- 
fore a  State,  or  any  number  of  States,  may  pro- 
hibit the  introduction  of  tobacco  within  thdr 
borders,  and  make  the  selling  of  it  an  indicta- 
ble offense?  May  one  or  more  of  the  wool- 
growing  States  c%  this  Union,  under  the  right 
to  make  health  and  police  regulations,  prohibit 
the  introduction  of  cotton  into  their  limits,  and 
make  him  who  would  sell  it  a  felon,  and  then 
escape  the  condemnation  so  justly  due  to  such 
an  imwarrantable  assumption  of  power,  on  the 
ground  that  it  was  more  healthful  for  their  citi- 
zens to  be  clad  in  woollen  than  in  cotton  gar- 
ments 7  Not  a  few  reformers  of  the  present  day 
believe  and  affirm  that  the  use  of  tea  and  coffee 
is,  in  all  cases,  injurious;  and  if  such  a  sect 
should  momentarily  acquire  the  ascendency  in 
any  of  the  State  Legislatures,  may  they  render 
commerce  in  those  articles  criminal? 

Another  sect  of  reformers,  by  no  means  des- 
picable in  point  of  numbers  or  talents,  hon- 
estly believe,  and  strenuously  assert,  that  the 
use  of  animal  food  is  an  evil  which  ought  not 
to  be  tolerated;  but  may  a  State,  a  majority  of 
whose  citizens  entertain  such  an  opinion,  pun- 
ish with  fine  and  imprisonment  the  act  of  sell- 
inff  beef  and  pork,  imported  from  a  sister  State? 

May  a  State  engaged  in  the  whale  fishery 
prohibit  the  introduction  of  tallow  candles,  and 
make  the  sale  of  them  criminal  on  any  such 
pretense,  or  a  State  interested  in  the  manufac- 
ture of  the  latter  article  prohibit  the  introduc- 
tion of  oil,  or  sperm  candles? 

It  may  be  urged  that  no  such  abuse  of  this 
power  is  to  be  apprehended.  *But  an  [*568 
answer  to  such  a  suggestion  is  found  gi/en  by 
that  eminent  and  learned  judge  who  delivered 
the  opinion  of  the  court  in  the  case  of  Brown 
V.  Maryland,  where  he  says:  "All  power  mav 
be  abused.  It  might  with  equal  justice  be  said, 
that  no  State  would  be  so  blind  to  its  own  in- 
terest as  to  lay  duties  on  importation  which 
would  either  prohibit  or  diminish  its  trade. 
Yet  the  framers  of  our  Constitution  have 
thought  this  a  power  which  no  State  ought  to 
exercise."  And  Justice  Story,  in  his  Commen* 
taries.  Vol.  EL  sec.  1066,  lays  down  this  ex- 
press limitation  to  the  power  of  a  State  to  pass 
inspection  laws,  health  laws,  etc.,  ''that  they 
do  not  conflict  with  the  powers  delegated  to 
Congress."  And  Chief  Justice  Marshall  sayt 
expressly,  "That  it  cannot  interfere  with  any 
regulation  of  commerce." 

Let  it  not  be  forgotten  that  the  oppressed 
and  degraded  condition  of  commerce  was  one 
of  the  most  urgent  and  pressing  reasons  which 
induced  the  formation  of  the  Constitution. 
"Before  that  time  each  State  regulated  it  with 
a  single  view  to  its  own  interest;  and  our  <tis- 
united  efforts  to  counteract  their  restrictions 
were  rendered  impotent  by  a  want  of  combina- 
tion. Congress,  indeed,  possessed  the  power 
of  making  treaties;  but  the  inability  of  the 
federal  government  to  enforce  them  had  be- 
come so  apparent  as  to  render  that  power,  in  a 
great  de^ee,  useless.  Those  who  felt  the  in- 
jury arising  from  this  state  of  things,  and  those 
who  were  capable  of  estimating  the  influence 
of  commerce  on  the  prosperity  of  nations,  per- 
ceived t\ve  Tie<ie»a\V}  ol  ^vln^  the  control  over 
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It  18  not,  therefore,  matter  of  surprise,  that  the 
grant  should  be  as  oxtensive  as  the  mischief, 
and  should  comprehend  all  foreign  commerce, 
and  all  commerce  between  the  States."  2 
Story's  Commentaries,  sec.  1054.  This  power, 
U  it  be  permitted  to  the  States,  will  be  abused. 
There  is  no  safety  for  the  whole  people  in  pla- 
cing it  anywhere  save  in  those  hands  where  the 
Constitution  has  placed  it.  If,  on  any  pre- 
tense, however  specious,  for  the  purpose  of  ad- 
vancing any  cause,  however  popular  or  praise- 
worthy, this  function  of  the  general  govern- 
ment, so  vital  to  its  character,  may  be  usurped 
by  a  State  Legislature,  the  barrier  between  the 
two  powers  is  broken  down,  and  the  purposes 
of  the  Union  itself  defeated.  Fanaticism  never 
proposed  a  measure  so  wild  and  absurd,  that 
specious  and  plausible  arguments  have  not  been 
devised  to  sustain  the  measures  by  which  it 
would  aff'ect  its  object. 

This  case  finds  that  the  plaintiffs  in  error  pur- 
chased this  barrel  of  gin  in  Massachusetts.   No 
law  of  any  State,  or  of  the  Union,  was  violated 
by  that  act.   They  were,  thus  far,  in  the  pur- 
suit  and   prosecution  of   a   lawful   commerce. 
They  brought  it  coastwise  to  the  landing  at 
Piscataqua  Bridge    (in  New  Hampshire),  and 
from  thence  to  their  store  in  Dover.     No  law 
is  yet  broken.    And  then,  in  the  same  barrel, 
ind  in  the  same  condition  in  which  it  was  pur- 
564*]  chased  *^in  Massachusetts,  and  in  which 
they  imported  it  from  a  sister  State,  they  sold 
it  to  Sias.    If,  as  this  court  has  aJready  de- 
cided, the  same  principles  apply  to  commerce 
between  the   States  that  apply  to  commerce 
with  foreign  nations,  may  it  not,  without  arro- 
gance or  presumption,  be  asked,  if  human  in- 
genuity can  honestly  distinguish  this  case  from 
the  one  already  decided  by  this  court,  and  so 
often  referred  to? 

Perhaps  I  owe  an  apology  to  this  honorable 
court  for  urging  upon  them  arguments  so 
familiar  and  principles  so  well  settled;  but 
believing,  aa  my  clients  do,  that,  instead  of  re- 
edving,  as  they  were  entitled  to,  the  protection 
of  the  government  in  their  lawful  business, 
they  have  been  branded  as  criminals,  their 
property  taken,  and  their  constitutional  rights 
trampl^  upon,  they  have,  in  the  last  resort, 
appealed  to  this  tribunal  for  that  redress  and 
protection  against  unconstitutional  State  legis- 
lation, to  afford  which  so  eminently  belongs  to 
this  honorable  court. 

They  rely  with  confidence  upon  the  as- 
inrance  that  here,  at  least,  law  may  be  admin- 
istered, right  defended,  and  justice  maintained, 
uncontaminated  by  the  breath  of  a  local  and 
temporary  diseased  sentiment,  which,  in  its 
misguided  and  abortive  attempts  at  reform,  es- 
says to  eradicate  physical  and  moral  evil  from 
society,  and  corruption  from  the  human  heart, 
by  the  wondrous  efficiency  of  legislative  enact- 
ment. They  rely  with  confidence  upon  that 
protection  to  commerce  which  this  court,  on 
diren  occasions,  have  extended,  though,  in  so 
doing,  they  have  been  under  the  necessity  of 
prononncing  the  legislation  of  more  than  one 
State  invalid  and  unconstitutional.    It  was  to 

Srotect  commerce  that  this  Union  was  estab- 
ibed.  Take  away  that  power  from  the  gen- 
eral government,  and  the  Union  cannot  long 
lonrive. 

SMTiBg  thuB  referred  ihe  court  to  the  Dosi- ' 
//Z4  ed. 


tions  which  I  suppose  sustain  my  clients — po- 
sitions occupied  and  illustrated  by  the  pro- 
found learning,  deep  research,  and  luminous 
reasoning  of  Marshall  and  Story,  in  their  expo- 
sitions of  this  branch  of  the  Constitution — I 
leave  this  case,  in  the  confidence  that  my 
clients,  in  common  with  all  the  other  citizens  of 
this  whole  country,  will  ever  find  (as  they  ever 
have  in  times  past)  in  this  court,  a  full  and 
ample  protection  for  their  constitutional 
rights,  against  which  the  waves  of  fanaticism, 
as  well  as  of  faction,  may  beat  harmlessly. 

Mr.  BnrlDB,  for  the  State: 

[The  argument  upon  the  two  first  points,  re- 
specting^ the  rights  of  the  jury,  is  omitted.] 

m.  The  third  and  last  point  raised  in  thia 
case  is  the  following,  viz: 

That  the  court  by  whom  this  cause  was  tried 
instructed  the  jury  that  the  Act  of  the  Legisla- 
ture of  thi  State  of  New  Hampshire,  approved 
July  4,  1838.  imder  which  the  plaintiffs  in 
error  were  indicted,  'was  not  repugnant  [•SOS 
to  the  Constitution  of  the  United  States,  nor  to 
any  treaty  between  the  United  States  and  for- 
eign nations. 

The  provisions  of  the  Constitution  of  the 
United  States,  to  which  the  law  of  the  State  of 
New  Hampshire  is  alleged  to  be  repugnant, 
are  in  the  following  words: 

1.  ^No  State  shall,  without  the  consent  of 
Congress,  lay  any  imposts  or  duties  on  imports 
or   exports,   except    what   may   be   absolutely 
necessary  for  executing  its  inspection  laws. 
Art.  1,  sec.  10,  part  of  2d  clause. 

2.  "The  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  among  the 
several  States,  and  with  the  Indian  tribes.** 
Art.  1,  sec.  8,  clause  3. 

The  act  before  mentioned  is  also  alleged  to 
be  repugnant  "to  certain  public  treaties  of  the 
United  States  with  Holland,  France,  and  other 
countries,  containing  stipulations  for  the  ad- 
mission of  spirits  into  the  United  States.** 

By  the  admission  of  the  plaintiffs  in  error  i  a 
the  trial,  it  appears  that  the  "gin"  alleged  ia 
the  indictment  to  have  been  sold  by  them  wa4 
"American  gin." 

Therefore,  taxing  the  gin,  or  prohibiting  its 
sale,  except  upon  the  terms  of  the  act  of  the 
State  of  New  Hampshire,  before  referred  to, 
did  not  conflict  with  the  clause  of  the  Consti- 
tution of  the  United  States  first  cited  above; 
because  it  was  not  an  "import,"  nor  an  "ex- 
port," in  the  sense  of  that  provision  of  the 
Constitution. 

And  for  the  same  reason,  taxing,  or  restrict- 
ing its  sale,  did  not  conflict  with  the  first  mem- 
ber of  the  second  clause  of  the  Constitution, 
above  cited,  which  clothes  Congress  with  the 
power  "to  regulate  commerce  with  foreign 
nations";  nor  with  the  last  member  of  the. 
clause,  which  empowers  Congress  to  regulate 
commerce  "with  the  Indian  tribes**;  nor  with 
the  public  treaties  of  the  United  States  with 
foreign  nations. 

If  it  conflict  with  any  provision  of  the  Con- 
stitution, it  is  with  the  second  member  of  the 
second  clause  above  cited,  which  gives  Con- 
gress the  power  to  regulate  commerce  "among 
the  several  States";  and  that,  it  is  apprehend- 
ed, is  the  only  (juestion  of  which  this  tribunal 
has  cognizance  m  tVvw  ca»^.  Bw\,^  \sfc\at^  -^t^- 
ceeding  to  tbe  argvnnent  oi  \^Aa  ^^^a«a\\oTL^  HXsa 
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■apposed   ground  on   which   the   pl&intiffs   in 
error  rely  will  be  briefly  examined. 

It  is  anticipated  that  the  plaintiffs  in  error 
will  relT  mainly  on  the  case  of  Brown  ▼.  The 
Btate  of  Maryland,  reported  in  12  Wheat  419; 
6  Cond.  Rep.  564.  It  therefore  becomes  neces- 
sary to  compare  the  facts  of  that  case  with  the 
S resent,  and  to  examine  the  principles  laid 
own  by  Chief  Justice  Marshall  in  giving  the 
opinion  of  the  court. 

That  case  was  an  indictment  for  selling  "one 
package  of  foreisn  dry  goods,**  contranr  to  an 
act  of  the  Legislature  of  the  State  oi  Mary- 
land, requiring  all  "importers"  of  "foreign 
goods  and  commodities,"  selling  the  same  by 
wholesale,  in  bulk,  to  take  out  a  license,  under 
866*]  *a  penalty  of  one  hundred  dollars,  and 
the  forfeiture  of  l^e  amount  of  the  license  tax, 
which  was  fifty  dollars,  for  a  neglect  to  com- 
ply with  the  provisions  of  the  act.  Che  act  of 
the  Leipislature  of  Maryland  was  a  revenue 
law,  and  a  tax  imposed  upon  the  importer  un- 
der the  form  of  a  license  tax,  a  revenue  tax, 
and  not  a  police  regulation  to  restrain  the  sale 
of  an  article  which  was  deemed  injurious  to 
the  health  and  morals  of  the  people  of  that 
State.  The  persons  taxed  were  the  importers 
of  foreign  goods,  and  not  the  dealers  in  articles 
of  domeJBtio  manufacture  or  production.  The 
ease,  therefore,  of  Brown  v.  The  State  of  Mary- 
land is  different  in  all  its  features  from  the 
ease  at  bsx.  It  differs  from  it  in  two  most  promi- 
nent features; 

1.  The  act  of  the  Legislature  of  New  Hamp- 
shire under  which  the  plaintiffs  in  error  were 
indicted,  was  a  police  regulation,  and  not  a 
revenue  law. 

2.  The  commodity  sold  was  not  an  article  of 
foreign  production,  nor  an  "import,"  but  was 
an  article  of  American  manufacture. 

These  two  circumstances  distinguish  the  case 
at  bar  widely  from  the  case  relied  on  by  the 
plaintiffs  in  error.  The  reasoning,  therefore, 
of  the  court  in  Brown  v.  Maryland  will  not  ap- 
ply to  this  case. 

But  it  is  apprehended,  that,  if  the  "gin" 
■old  by  the  plaintiffs  in  error  had  been  import- 
ed, themselves  not  bein^  the  importers,  they 
could  not  sustain  their  side  of  the  case  on  the 
principles  laid  down  by  the  court  in  Brown  v. 
tfaryland.  Chief  Justice  Marshall  says,  the 
article  is  exempt  from  the  taxing  power  of  a 
State  "while  remaining  the  property  of  the 
importer,  in  his  warehouse,  in  the  original  form 
or  packsHSe  in  which  it  was  imported."  "This 
■tate  of  things,"  he  adds,  "is  chan^  if  he 
[the  importer]  sells  them,  or  otherwise  mixes 
them  up  with  the  property  of  the  State,  bv 
breaking  up  the  packages  and  traveling  with 
them  as  an  itinerant  peddler."  In  which  case 
^he  tax  finds  the  article  already  incorporated 
with  the  mass  of  property  by  the  act  of  the  im- 
porter." He  "has  himsdf  mixed  them  up  in 
tile  common  mass;  and  the  law  may  take  them 
ai  it  finds  them." 

Viom  these  principles  two  deductions  fol- 
lows 

1.  That  the  article  is  exempt  from  the  tax- 
ing power  of  the  State  while  it  is  in  the  pos- 
session of  the  importer  in  bulk,  and  has  not 
become  incoiporsted  with  the  general  mass  of 
property  in  the  State. 
£.  When   it   bM»  ,thu3   become   incorporated 


with  the  mass  of  property  in  a  State,  it  is  sub- 
ject to  all  the  laws,  restrictions,  regulations, 
and  burdens  to  which  other  descriptions  of  the 
mass  of  property  are  subject. 

In  the  case  at  bar,  on  the  supposition  that 
the  gin  was  originallv  imported,  the  sale  of  it 
by  the  importer  to  the  plaintiffs  in  error,  and 
its  subsequent  transportation  into  New  ^mp- 
shire,  was  such  an  incorporation  of  it  with  the 
mass  of  property  in  the  State  of  New  Hamp- 
shire as  to  subject  it  to  the  taxing  power  and 
police  regulations  *^of  the  State,  in  the  [*567 
same  manner  and  to  the  same  extent  to  which 
all  property  within  its  jurisdiction  was  subject. 

Again,  it  is  admitted  by  the  court,  in  Brown 
▼.  Maryland,  that  the  "police  power"  remains 
with  the  States.  The  act  of  the  Legislature  of 
New  Hampshire,  imder  which  the  plaintiffs  in 
error  were  indicted,  is  a  portion  of  the  police 
system  of  that  State,  and,  according  to  Chief 
Justice  Marshall,  is  not  repugnant  to  the  Con- 
stitution of  the  United  States. 

But  the  plaintiffs  in  error  may  rely  upon  the 
obiter  dictum  of  the  court  in  Brown  v.  Miuyland, 
that  "we  [the  court]  suppose  the  principles 
laid  down  in  this  case  to  apply  eoualiy  to  im- 
portations from  a  sister  State."  It  cannot  be 
supposed,  however,  that  a  remark  thus  cas- 
ually and  loosely  expressed  can  be  regarded  as 
authority  in  the  case  at  bar.  If  the  gin  had 
been  forei^  gin,  and  had  been  purchased  by 
the  plaintiffs  in  error  in  Massachusetts,  and 
carried  to  New  Hampshire,  would  it  haye  been 
such  an  "importation  from  a  sister  State"  as 
to  exempt  it  from  the  taxing  power  or  police 
regulations  of  the  State  of  New  Hampshire? 
And  can  the  fact  of  its  being  "American  gin," 
and  of  having  been  purchased  in  Massachusetts 
(whether  manufactured  there  or  not  does  not 
appear),  give  it  greater  privileges  and  exemp- 
tions in  the  State  of  New  Hampshire,  than  if 
it  had  been  manufactured  in  New  Hampshire, 
carried  to  Massachusetts,  and  there  purchased 
by  the  plaintiffs  in  error,  and  brought  back  by 
them  to  New  Hampshire,  and  sold  m  the  same 
vessel  in  which  it  was  originally  put  up  by  the 
manufacturer  7  But  this  point  will  be  more  fully 
considered  hereafter. 

It  may  also  be  said,  that  the  "gin"  was  pur- 
chased in  Boston  in  the  same  barrel  in  whicn  it 
was  afterwards  transported  from  ^iassachusetta 
to  New  Hampshire,  and  there  sold.  In  other 
words,  it  was  sold  by  the  plaintiffs  in  error  "in 
bulk,"  and  therefore  comes  within  the  prin- 
ciples of  the  case  of  Brown  v.  Maryland,  and 
could  not  be  taxed  by  the  laws  of  New  Hamp- 
shire, nor  its  sale  in  any  way  regulated  or  re- 
stricted. 

This  position  is  not  believed  to  be  tenable. 
If  it  were,  it  would  be  impossible  to  prevent 
the  evasion  of  the  license  laws  of  the  State 
of  New  Hampshire.  Ardent  spirits  oould  not 
be  purchased  in  Massachusetts  in  vessids  oon- 
taining  a  less  quantity  than  one  barrel— in  yes- 
sels  containing  no  more  than  a  gallon,  a  quart, 
or  a  pint,  and  in  that  form  carried  into  the 
State  of  New  Hampshire,  and  sold  in  spite  of 
the  laws  regulating  the  sale  of  spirituous 
li(juors.  It  is  believed  thst  no  such  quibbling 
with,  or  evasion  of,  the  laws  of  a  State,  can 
shelter  itself  under  the  provision  of  the  Consti- 
tution which  grants  to  Congress  the  power  "to 
reguiaVa  eommex^  %XEk»a%  \^%  laNvnX  ^\A.t«s«'^ 
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But  the  case  of  Brown  v.  Maryland  does  not 
tarn  on  the  principle  contended  for.  The  tax- 
ing power  of  Maryland  in  that  case  seized  hold 
of  the  commodity  while  it  retained  the  charac- 
ter of  an  "import,"  and  before  it  became  in- 
568*]  corporated  with  the  general  mass  *of 
proMrty  in  the  State.  In  that  state  of  the  com- 
modity, the  court  held  that  the  taxing  power  of 
Maryland  could  not  reach  it.  And  one  of  the 
reasons  assigned  for  the  decision  was,  that  the 
importer,  by  paying  the  duty  upon  the  article 
to  the  United  States,  had  purchased  the  right 
of  selling  it,  of  which  he  could  not  be  deprived 
by  the  legislation  of  a  State.  In  the  case  at 
bar,  the  plaintiffs  in  error  had  purchased  no 
right  to  sell  their  gin  by  the  payment  of  duties 
upon  it;  and,  furthermore,  it  had  become  in- 
corporated with  the  general  mass  of  property  in 
the  State  of  New  Hampshire. 

But  the  true  and  only  question  involved  in  the 
case,  and  which  is  presented  for  the  decision  of 
this  tribunal,  is  now  approached. 

Is  the  Act  of  the  Legislature  of  New  Hamp- 
shire reeulating  the  sale  of  spirituous  liquors, 
approved    July    4,    1838,    repugnant    to    that 

Srovision  of  the  Constitution  of  the  United 
tatcs  which  clothes  Congress  with  the  pow- 
er **io  regulate  commerce  among  the  several 
States  r 

If  it  should  oe  regarded  as  a  law  whose  ob- 
ject was  revenue  alone,  it  is  believed  then  not 
to  be  repugnant  to  the  provision  of  the  Con- 
stitution  just    cited.     But,    before   proceeding 
farther,  it  becomes  necessary  to  inquire  into 
the  meaning  of  this  provision  of  the  Consti- 
totion,  and  the  extent  of  the  power  which  it 
delegates  to  Congress.    And,  in  order  to  com- 
prriiend  it  clearly,  it  will  be  necessary  to  recur 
to    the  circumstsjices   in   the   history   of   the 
country,  prior  to  the  adoption  of  the  present 
Constitution,  which  led  to  the  investment  of 
this  power  in  Consress.  Previous  to  that  time, 
it  is  well  known  that  the  States  comprising  the 
Union  had  separate  and  independent  systems 
of   revenue,   commerce,   and   navigation.     One 
of  their  sources  of  revenue  was  the  levying  of 
duties  on  foreign  imports.   They  had  the  same 
power  over  the  products  of  other  States,  when 
imported  into  their  iurisdictions.    Each  State 
lei^Iated  for  itself,  m  relation  to  duties,  ton- 
nage, and  navigation.    Of  course  the  exercise 
of  this  right  to  regulate  commerce,  which  each 
State  then  possessed,  led  to  numerous  conflicts 
with  the  legislation  and  the  interests  of  other 
States,  whidi  did  not  fail  to  engender  deep  and 
malignant  animosities,  as  the  history  of  the 
times  abundantly  proves.  Trade  was  restricted 
between   the   States,  and   the  interchange   of 
commodities,  so  essential  to  the  interests  and 
advancement  of  all,  was  greatly  embarrassed. 
Hence  was  there  an  imperative  necessity   to 
wrest  this  dangerous  power  from  the  individ- 
ual States,  and  vest  it  in  the  general  sovemment, 
in  order  to  secure  a  uniformity  of  Its  exercise. 
Is  Gibbons  v.  Ogdcn,  0  Wheat.  1,  this  power 
ii  usumed  by  the  court  to  be  exclusively  vested 
is  OongTess.    The    extent,   therefore,    of    the 
power  embraces  the  whole  of  it,  subject,  how- 
trv,  to  the  inspection  laws,  health  laws,  police 
ngnlstions,    etc.,    etc.,    which    the    court,    in 
tiM  esse  last  dted,  admit  belong  to  the  great 
■an  of  general   l^slation  reserved  to  the 
SUifla 


But  this  power  extends  only  to  the  transporta- 
tion and  introduction  *^of  articles  of  com-  [*569 
merce  from  one  State  into  the  limits  of  another. 
When  a  commodity  is  introduced  within  the 
jurisdiction  of  another  State,  it  becomes  subject 
to  the  laws  of  that  State.  In  other  words,  each 
State  has  the  power  to  regulate  the  internal 
traffic  within  its  limits.  This  position  is  sus- 
tained in  Gibbons  v.  Ogden,  0  Wheat.  I; 
Brown  v.  The  State  of  Maryland,  12  Wheat. 
410;  aty  of  New  York  v.  Miln,  11  Peters,  102. 

The  power  to  regulate  commerce  aiuong  the 
States  IS  supervisory.  It  was  designed  by  the 
framers  of  the  Constitution  to  secure  to  the 
several  States  of  the  Union  a  free  interchange 
of  their  products,  and  their  transit  through  the 
territories  of  each,  unencumbered  with  any 
burdens,  duties,  or  taxes,  except  such  as  grow 
out  of  the  inspection,  health,  and  police  reg- 
ulations of  the  respective  States.  In  other 
words,  it  was  designed  to  secure  free  trade 
among  the  States.  And  in  accordance  with  this 
view  of  the  power  of  Congress  to  regulate  com- 
merce between  the  States  is  that  provision  in 
the  Constitution  which  prohibits  to  the  States 
the  power  "to  law  any  duty  on  tonnage;"  and 
also  that  provision  of  the  Constitution  which 
prohibits  any  ''regulation  of  commerce  or  rev- 
enue, which  shall  give  preference  to  the  'ports 
of  one  State  over  those  of  another.'"  Thus  it 
is  the  manifest  intention  of  the  Constitution 
that  the  power  of  Congress  over  commerce  be- 
tween the  States  shall  be  supervisory  merely, 
and  exerted  only  to  secure  perfect  freedom  of 
trade  and  intercourse  between  the  States.  See 
the  Federalist,  No.  42,  p.  182,  Wash,  edition, 
1831.  With  this  view.  Congress  has  passed  navi- 

fation  laws,  which  secure  to  the  vessels  of  one 
tate  the  same  privileges  in  the  ports  of  another 
State  which  the  vessels  of  the  latter  enjoy  in  its 
own  ports. 

But  does  the  act  of  the  Legislature  of  New 
Hampshire  interfere  with  this  power  of  Con- 
gress "to  regulate  commerce  among  the  States," 
as  above  defined?  Does  it  prevent  the  unre- 
stricted introduction  of  articles  from  other 
States  into  the  State  of  New  Hampshire, 
or  their  free  transit  through  its  territories? 
It  may  be  safely  affirmed  that  it  does  not. 

It  is  stated  in  the  bill  of  exceptions,  that  the 
ffin  sold  by  the  plaintiffs  in  error  was  brought 
from  Boston,  the  place  of  its  purchase,  "coast- 
wise to  the  landing  at  Piscataqua  Bridge,  and 
from  thence  to  the  defendants'  store  in  Dover." 
But  can  the  mode  by  which  the  article  was 
transported  from  Massachusetts,  and  introduced 
into  the  territory  of  New  Hampshire,  secure  to 
it  any  constitutional  protection  7  It  will  not  be 
pretended.  The  cin  would  have  been  entitled 
to  the  same  privileges  and  immunities  if  it  had 
been  transported  by  railroad,  or  by  one  of  the 
numerous  naggage  wagons  which  run  to  and 
from  Massachusetts  and  New  Hampshire.  It 
cannot  be  a  privileged  article,  because  it  was 
carried  "coastwise"  into  the  State  of  New 
Hampshire.  But  it  may  be  confidently  affirmed 
that  Congress,  nnder  the  general  power  "to 
regulate  'commerce  among  the  several  [*570 
States,"  cannot  secure  to  the  productions  and 
manufactures  of  one  State,  importcMl  into  an- 
other State  for  sale  and  consumption,  greater 
privileges  and  exemptions  tb»iilVAY^^\x<:X.S»ta^ 
and  manufacturea  oi  \^  \»XA«k  '«^\i\!l  «d\^i 
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within  its  own  jurisdiction.  Congress  cannot 
ffivo  to  the  productions  and  manufactures  of 
Massachusetts,  which  are  carried  into  New 
Hampshire  for  sale  and  consumption,  greater 
privileges  and  exemptions  tlian  the  productions 
and  manufactures  of  the  latter  State  would  pos- 
sess within  the  limits  of  its  own  territories. 
The  ''barrel  of  gin"  purchased  by  the  plain- 
tiffs in  error  in  Massachusetts,  and  earned  to 
New  Hampshire  for  sale  and  consumption, 
oould  not  claim  greater  privileges  and  exemp- 
tions than  a  "barrel  of  gin"  manufactured  m 
the  State  of  New  Hampshire.  The  former 
must  be  subject  to  the  same  laws  and  regula- 
tions to  which  the  latter  would  be  subject. 
And  it  will  hardly  be  pretended  that  the  Leg- 
islature of  New  Hampshire  oould  not  pass  laws 
reffulating  the  sale,  within  its  own  limits,  of 
spirituous  liquors,  or  of  any  other  article  man- 
uaetured  within  its  own  jurisdiction.  And  if 
Congress  should  attempt  to  interfere  in  such  a 
ease  it  would  be  a  most  gross  and  palpable  in- 
vasion of  the  reserved  rights  and  the  internal 
police  of  New  Hampshire. 

But  it  may  be  contended  that  the  license  law 
of  the  State  of  New  Hampshire  conflicts  with 
the  provision  of  the  Constitution  which  gives 
Congress  power  to  regulate  commerce  among 
the  States,  because  it  is  general  and  sweeping 
in  its  provisions,  and  prohibits  the  sale  of  wmes 
and  spirituous  liquors  in  any  quantity.  Such 
a  position,  if  assumed,  cannot  be  maintained 
by  any  sound  argument.  It  would  make  the 
constitutional  question  involved  in  this  case  de- 
pend upon  the  Quantity  of  liquor  sold,  and  not 
the  thinff  itself.  And  where  should  be  the 
limit  of  the  law  as  to  the  quantity  the  sale  of 
which  it  would  be  constitutional  to  prohibit? 
V7onld  it  be  confined  to  a  pint,  a  quart,  or  a 
fidlonf  And  could  the  grave  constitutional 
question  raised  in  this  case  depend  upon  an  ab- 
surdity so  palpable,  not  to  say  ridiculous? 

But  the  subjection  of  the  productions  of  one 
State,  when  introduced  for  the  purpose  of  sale 
and  consumption  within  the  territories  of 
another  to  the  internal  laws  and  regulations  of 
the  latter  State,  finds  an  analogy  in  the  case  of 
the  dtisens  of  one  State  going  into  the  jurisdic- 
tion of  another. 

The  Constitution  provides,  that  "the  citizens 
of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  the  dtisens  of  the  sev- 
eral States."  Citizens  of  one  State,  goins  into 
the  jurisdiction  of  another  State,  can  claim  no 
exemption  from  its  laws  under  this  clause.  If 
they  enter  the  territory  of  another  State  merely 
to  pass  through  it,  the  power  of  the  law  sur- 
rounds them  to  protect  them  from  violence  and 
to  restrain  them  from  crime.  If  they  violate 
the  laws  of  the  State  into  whose  territory  they 
571*]  pato,  they  are  subject,  *like  all  the  cit- 
iiens  of  that  State,  to  all  the  penalties  which 
the  laws  impose.  If  they  remain  in  the  State, 
they  become  subject  to  the  taxing  power,  and 
all  the  burdens  and  restraints  which  its  laws 
impose  upon  its  own  citizens.  Can  an  article 
of  commerce,  produced  in  one  State  and  car- 
ried into  anotner,  for  sale  and  consumption, 
elaim  greater  pririleges  and  exemptions  m  the 
latter  State  than  dtizens  of  the  same  State 
pmaaiag  into  Another  can  claim?  Such  a  position 


New  Hampshire,  that  the  Act  of  July  4,  1898; 
under  which  the  plaintiffs  in  error  were  indict- 
ed, is  a  police  regulation,  which  it  was  within 
the  competency  of  the  Legislature  of  that  State 
to  enact,  and  is  therefore  not  repugnant  to  the 
Constitution  of  the  United  States. 

In  the  case  of  Qibbons  v.  Ogden,  0  Wheat. 
208,  the  court  sav,  that  "inspection  laws,  quar- 
antine laws,  health  laws,  of  every  description, 
as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  component 
parts  of  that  immense  mass  of  legislation  which 
embraces  everything  within  the  territory  of  a 
State  not  surrendered  to  the  general  govern- 
ment." 

The  law  of  the  Legislature  of  New  Hamp- 
shire under  consideration  is  a  police  regulation. 
Its  design  and  object  are  to  preserve  the  puUic 
morals  and  health  of  the  State,  and  it  is  clear- 
ly within  the  recognized  constitutional  author- 
ity of  the  Legislature  of  that  State  to  enact. 
TMi  power,  it  is  admitted  by  the  court,  in  the 
cases  of  Brown  v.  Maryland,  Gibbons  v.  Ogden, 
and  The  aty  of  New  York  v.  Miln,  all  before 
dted,  the  states  may  exerdse,  even  if  it 
interfere  with  fordgn  commerce.  The  States 
may  pass  laws  regulating  the  sale  of 
gunpowder,  which  is  clearly  a  police  x«tt- 
ulation,  and  necessary  for  the  safety  of  the 
people,  partienlarly  in  large  cities.  They 
may,  also,  by  thdr  health  laws,  intercept  and 
prohibit  the  sale  of  an  infected  article,  notwith- 
standing the  duty  may  have  been  paid  on  it, 
and  it  may  yet  remain  in  the  hands  of  the  im- 
porter, in  bulk,  in  the  character  of  an  import; 
a  fortiori  may  they  intercept  and  prohibit  the 
sale  of  an  infected  article,  produced  in  another 
State,  and  transported  within  the  jurisdiction 
of  the  former  for  sale.  For  the  same  reaaon 
may  the  States,  by  their  police  regulations, 
prohibit  the  sale  of  obscene  books,  imported 
from  a  foreign  country,  notwithstanding  the 
duty  may  have  been  paid  on  them,  and  they 
may  remain  in  the  original  package.  So,  also, 
may  thev  prohibit  the  sale  of  an  obscene  book 
written  m  this  country,  on  which  the  copyright 
has  been  secured  from  the  government  of  the 
United  States,  notwithstanding  the  fee  required 
in  such  cases  has  been  paid.  Such  cases,  it  is 
believed,  would  be  analogous  in  principle  to 
the  power  to  regulate  or  prohibit  the  sale  of 
spirituous  liquors.  On  this  point  the  following 
cases  are  reued  on:  Lunt's  case,  6  Greenleafs 
Maine  Rep.  412;  Beal,  Plaintiff  in  Error  y.  The 
SUte  of  Indiana,  *4  Blackford,  107;  [*571 
Eling  V.  Cooper,  Plaintiff  in  Error,  2  Scammon, 
306. 

And  in  confirmation  of  the  authorities  dted 
on  this  point,  it  may  be  observed  that  the 
license  system  was  adopted  in  England  at  a 
very  early  period  of  her  history,  and  haa  ever 
since  composed  a  part  of  the  police  system  of 
that  kingdom.  See  Crabbe's  History  of  Eng- 
lish Law,  London  edit.  p.  477;  see,  also,  the 
different  enactments  of  the  British  Parliament, 


in  7  Evans'  Statutes,  pp.  1^2,  title  Ale 
Houses.  Many  of  the  English  statutes  relate 
to  the  sale  of  imported  as  well  as  domestic  liq- 
uors. Thev,  of  course,  confiict  with  the  im- 
port as  well  as  excise  systems  of  that  govern- 
wilJ  luurdljr  be  ventured  upon.  '  \ment',  and  ^^t,  Vt  \%  \M\\«^«i^  they  never  havo 

But,  OntOlj,  H  if  oontended  for  the  SUte  of  ^  been  caWed  Vn  ^^u^aWoii. 
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license  regulations  were  also  adopted  by  the 
ProTincial  Legislature  of  New  Hampshire  at 
an  early  periikl.  See  Provincial  Laws  of  New 
Hampshire,  edit,  of  1761,  pp.  64,  143. 

Similar  legislation,  it  is  believed,  has  been 
adopted  in  nearly  every  State  in  the  Union. 

But  if  the  law  of  the  Legislature  of  New 
Hampshire,  now  under  consideration,  shall  not 
be  regarded  as  a  police  regulation,  it  is  clearly 
a  law  regulating  the  internal  commerce  of  the 
State,  and  therefore  constitutional,  according 
to  the  doctrine  laid  down  in  Gibbons  v.  Ogden, 
before  cited.  It  may  also  claim  analogy  with 
the  laws  relating  to  hawkers  and  peddlers, 
which,  it  is  beiieved,  have  been  enacted  in  some 
form  in  every  State  in  the  Union. 

And,  in  conclusion,  the  remark  will  be  ven- 
tured upon  (although,  perhaps,  not  appropriate 
in  a  mere  argument),  that  the  people  of  the 
State  of  New  Hampshire,  almost  without  dis- 
tinction of  age,  sex,  or  condition,  feel  a  deep 
and  absorbing  interest  in  the  final  issue  of  this 
question.  Their  sentiments  concur  with  the 
sense  of  nearly  the  whole  civilized  world,  which 
now  conc<^es  that  the  traffic  in  intoxicating 
liquors  is  a  crime  against  society.  It  is  disap- 
proTed  by  man,  and  stands  condemned  by  the 
great  moral  Judge  of  the  universe,  whose  purity 
cannot  eoimtenance  such  manifest  and  admit- 
ted wrong.  It  is  the  foul  parent  of  immo- 
rality and  crime,  and  the  prolific  source  of  un- 
speaxable  misery  and  sorrow  to  innumerable 
individuals  and  families.  And  is  it  to  be  con- 
tended that  it  is  repugnant  to  the  Constitution 
of  the  United  States  to  restrain  and  prohibit 
such  inhuman  traffic? — to  extirpate  a  moral 
crime,  wMch  grows  blacker  and  more  hideous 
the  longer  it  is  contemplated,  and  the  more  its 
horrible  effects  become  visible?  And  deeply 
ansdous  are  the  people  of  New  Hampshire  that 
this  vicious  trade  shall  receive  no  countenance 
from  the  judgment  of  the  august  and  enlight- 
ened tribunal  to  whose  arbitrament  this  cause 
is  now  most  respectfully  submitted. 

578*]    *Mr.  Chief  Justice  Taney: 

In  the  cases  of  Thurlow  v.  The  State  of  Mas- 
sachusetts, of  Fletcher  v.  The  State  of  Rhode 
Island,  and  of  Peirce  et  al.  v.  The  State  of  New 
Hampshire,  the  judgments  of  the  respective 
State  courts  are  severally  affirmed. 

The  justices  of  this  court  do  not,  however, 
altogether  agree  in  the  principles  upon  which 
these  cases  are  decided,  and  I  therefore  proceed 
to  itate  the  grounds  upon  which  I  concur  in 
affirming  the  judgments.    The  first  two  of  these 
caseft  depend  precisely  upon  the  same  princi- 
ples; and  although  the  case  against  the  State  of 
>ew  Hampshire  differs  in  some  respects  from 
the  others,  yet  there  are  important  principles 
common  to  all  of  them,  and  on  that  account  it 
IB  more  convenient  to  consider  them  together. 
Etch  of  the  cases  has  arisen  upon  State  laws, 
psaaed  for  the  purpose  of  discouraging  the  use 
of  ardent  spirits  within  their  respective  territo- 
riea,  by  prohibiting  their  sale  in  small  quanti- 
tifli,  ana  without  licenses  previously  obtained 
from  the  State  authorities.    And  the  validity 
of  each  of  them  has  been  drawn  in  question, 
mm  the  ground  that  it  is  repugnant  to  that 
elsTiae  of  tne  Constitution  of  the  United  States 
wkkA  eaafen  upon  CongreBB  the  power  to  reg- 


ulate   commerce    with    foreign    nations    and 
among  the  several  States. 

The  cases  have  been  separately  and  folly 
and  ably  argued,  and  the  questions  which  they 
involve  are  undoubtedly  of  the  highest  impor- 
tance. But  the  construction  of  this  clause  in 
the  Constitution  has  been  so  fully  discussed 
at  the  bar,  and  in  the  opinions  delivered  by  the 
court  in  former  cases,  that  scarcely  anything 
cam  be  suggested  at  this  day  calculated  to  throw 
much  adStional  light  upon  the  subject,  or  any 
argument  offered  which  has  not  heretofore 
been  considered,  and  commented  on,  and  which 
may  not  be  found  in  the  reports  of  the  deci- 
sions of  this  court. 

It  is  not  my  purpose  to  enter  into  a  particu- 
lar  examination  of  the  various  passages  in  dif- 
ferent opinions  of  the  court,  or  of  some  of  its 
members,  in  former  cases,  which  have  been  re- 
ferred to  by  counsel,  and  relied  upon  as  sup- 
porting the  construction  of  the  Constitution  for 
which  thev  are  respectively  contending.  And 
I  am  the  less  inclined  to  do  so  because  I  think 
these  controversies  often  arise  from  looking  to 
detached  passages  in  the  opinions,  where  gen- 
eral expressions  are  sometimes  used,  which, 
taken  by  themselves,  are  susceptible  of  a  con- 
struction that  the  court  never  intended  should 
be  given  to  them,  snd  which  in  some  instances 
would  render  different  portions  of  the  opinion 
inconsistent  with  each  other.  It  is  only  by 
looking  to  the  case  imder  consideration  at  the 
time,  and  taking  the  whole  opinion  together,  in 
all  its  bearings,  that  we  can  correct^  under- 
stand the  judgment  of  the  court. 

The  Constitution  of  the  United  States  de- 
clares that  that  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursu- 
ance 'thereof,  and  all  treaties  made,  [*574 
or  which  shall  be  made,  imder  the  authority 
of  the  United  States,  shall  be  the  supreme  law 
of  the  land.  It  follows  that  a  law  of  Congress 
regulating  commerce  with  foreign  nations,  or 
amonff  the  several  States,  is  the  supreme  law; 
and  if  the  law  of  a  State  is  in  conflict  with  it^ 
the  law  of  Congress  must  prevail,  and  the 
State  law  ceaise  to  operate  so  far  as  it  is  repug- 
nant to  the  law  of  the  United  States. 

It  is  equally  clear,  that  the  power  of  Congresa 
over  this  subject  does  not  extend  further  than 
the  regulation  of  commerce  with  foreign  nations 
and  among  the  several  States;  and  that  beyond 
these  limits  the  States  have  never  surrendered 
their  power  over  trade  and  commerce,  and  may 
still  exercise  it,  free  from  anv  controlling 
power  on  the  part  of  the  general  government. 
Every  State,  therefore,  may  regulate  its  own 
internal  traffic,  according  to  its  own  judgment 
and  upon  its  own  views  of  the  interest  and 
well-being  of  its  dtisens. 

I  am  not  aware  that  these  principles  have 
ever  been  qt:estioned.  The  difficulty  has  al- 
ways arisen  i>n  their  application;  and  that  dif- 
ficulty is  now  presented  in  the  Rhode  Island 
and  Massachusetts  ca^es,  where  the  question  is 
how  far  a  State  may  regulate  or  prohibit  the 
sale  of  ardent  spirits,  the  importation  of  which 
from  foreign  countries  has  been  authorized  by 
Congress.  Is  such  a  law  a  regulation  of  for- 
eign commerce,  or  Of  the  internal  traffic  of  the 
State? 

It  is  unquestionably  no  easy  task  to  mark  b^ 
a  certain  and  deAxAta  \i3i%  \.Vva  ^Vo^^tiXaVii^v^ 

^%1 


074 


SUPBEMR  COUBT  OF  THE  UNITED  STATES. 


1847 


foreign  and  domestic  commerce,  and  to  fix  the 
precise  point,  in  relation  to  every  imported  ar- 
ticle, where  the  paramount  power  of  Congress 
terminates,  and  that  of  the  State  begins.  The 
Constitution  itself  does  not  attempt  to  define 
these  limits.  They  cannot  be  determined  by 
the  laws  of  Congress  or  the  States,  as  neither 
ean  by  its  own  legislation  enlarge  its  own 
powers,  or  restrict  those  of  the  other.  And  as 
the  Constitution  itself  does  not  draw  the  line, 
the  question  is  necessarily  one  for  Judicial  de- 
cision, and  depending  altogether  upon  the  words 
of  the  Constitution. 

This  question  came  directly  before  the  court 
for  the  first  time  in  the  case  of  Brown  v.  The 
State  of  Maryland,  12  Wheat  419.  And  the 
court  there  held  that  an  article  authorised  by  a 
law  of  Congress  to  be  imported  continued  to 
be  a  part  of  the  foreign  commerce  of  the  coun- 
try while  it  remained  in  the  hands  of  the  im- 
porter for  sale,  in  the  original  bale,  package, 
or  vessel  in  which  it  was  imported;  that  the 
authority  given  to  import  necessarily  carried 
with  it  the  right  to  sell  the  imported  article  in 
the  form  and  shape  in  which  it  was  imported, 
and  that  no  State,  either  by  direct  assessment 
or  by  requiring  a  license  from  the  importer 
before  he  was  permitted  to  sell,  could  impose 
any  burden  upon  him  or  the  property  imported 
beyond  what  the  law  of  Congress  had  itself  im- 
posed; but  that  when  the  original  nackage  was 
oroken  up  for  use  or  for  retail  by  the  importer, 
575*]  *and  also  when  the  commodity  had 
passed  from  his  hands  into  the  hands  of  a  pur- 
chaser, it  ceascMi  to  be  an  import,  or  a  part  of 
foreign  commerce,  and  became  subject  to  the 
laws  of  the  State,  and  might  be  taxed  for  State 

{mrposes,  and  the  sale  regulated  by  the  State, 
ike  any  other  property.  This  I  imderstand  to 
be  substantially  the  decision  in  the  case  of 
Brown  v.  The  State  of  Maryland,  drawing  the 
line  between  foreign  commerce,  which  is  sub- 
ject to  the  regulation  of  Congress,  and  internal 
or  domestic  commerce,  which  belongs  to  the 
States,  and  over  which  Congress  can  exercise 
no  control. 

I  argued  the  case  in  behalf  of  the  State,  and 
endeavored  to  maintain  that  the  law  of  Mary- 
land, which  required  the  importer  as  well  as 
other  dealers  to  take  out  a  license  before  he 
could  sell,  and  for  which  he  was  to  pay  a  cer- 
tain sum  to  the  State,  was  valid  and  constitu- 
tional; and  certainly  I  at  that  time  persuaded 
myself  that  I  was  right,  and  thought  the  deci- 
■ion  of  the  court  restricted  the  powers  of  the 
State  more  than  a  sound  construction  of  the 
Constitution  of  the  United  States  would  war- 
rant. But  further  and  more  mature  reflection 
has  convinced  me  that  the  rule  laid  down  by 
the  Supreme  Court  is  a  Just  and  safe  one,  and 

Jierhaps  the  best  that  could  have  been  adopted 
or  preserving  the  right  of  the  United  States  on 
the  one  hand,  and  of  the  States  on  the  other, 
and  preventing  collision  between  them.  The 
question,  I  have  already  said,  was  a  very  diffi- 
eult  one  for  the  judicial  mind.  In  the  nature 
of  tldngs,  the  line  of  division  is  in  some  degree 
vague  and  indefinite,  and  I  do  not  see  how  it 
eould  be  drawn  more  accurately  and  correctly, 
or  more  in  harmony  with  the  obvious  intention 
and  object  of  this  provision  in  the  Constitution. 
Indeed,  goods  imported,  while  they  remain  in 
iAe  bmndM  of  the  importer^  in  the  form  and 


:<Iiape  in  which  they  were  brought  into  the 
country,  can  in  no  just  sense  be  regarded  as 
part  of  the  mass  of  property  in  the  State  usu- 
ally taxed  for  the  support  of  the  State  govern- 
ment. The  immense  amount  of  foreign  pro- 
ducts used  and  consumed  in  this  country  are 
imported,  landed,  and  offered  for  sale  in  a  few 
commercial  cities,  and  a  very  small  portion  of 
them  are  intended  or  expected  to  be  used  in 
the  State  in  which  they  are  imported.  A  great 
(perhaps  the  greater)  part  imported,  in  some  of 
the  cities,  is  not  owned  or  brought  in  hy  citizens 
of  the  State,  but  bv  citizens  of  other  States,  or 
foreigners.  And  while  they  are  in  the  hands  of 
the  importer  for  sale,  in  the  form  and  shape 
in  which  they  were  introduced,  and  in  which 
they  are  intended  to  be  sold,  they  may  be  re- 
garded as  merely  in  transitu,  and  on  their  way 
to  the  distant  cities,  villages  and  country  for 
which  they  are  destined,  and  where  they  are 
expected  to  be  used  and  consumed,  and  for  the 
supply  of  which  they  were  in  truth  imported. 
And  a  tax  upon  them  while  in  this  condition, 
for  State  purposes,  whether  by  direct  asaesa- 
ment,  or  indirectly,  by  requiring  a  license  to 
sell,  would  be  hardly  more  Justifiable  in  j^n- 
ciple  *than  a  trandt  duty  upon  the  [*576 
merchandise  when  passing  through  a  State.  A 
tax  in  any  shape  upon  imports  u  a  tax  on  the 
consumer,  by  enhancing  the  price  of  the  com- 
modity. And  if  n  State  is  permitted  to  levy  it 
in  any  form,  it  wiU  put  it  in  the  power  of  n 
maritime  importing  State  to  raise  a  revenue  for 
the  support  of  its  own  government  from  citi- 
zens of  other  States,  as  certainly  and  effectually 
as  if  the  tax  was  laid  openly  and  without  dis- 
guise as  a  duty  on  imports.  Such  a  power  In 
a  State  would  defeat  one  of  the  principal  ob^ 
jects  of  forming  and  adopting  the  Constitution. 
It  cannot  be  done  directly,  In  the  shape  of  a 
duty  on  imports,  for  that  is  expressly  prohib- 
ited. And  as  it  cannot  be  done  directly,  It 
could  hardly  be  n  Jnst  and  sound  construction 
of  the  Constitution  which  would  enable  a  State 
to  accomplish  precisely  the  same  thing  under 
another  name,  and  in  a  different  form. 

Undoubtedly  a  State  may  impose  a  tax  upon 
its  citizens  in  proportion  to  the  amount  uey 
are  respectively  worth;  and  the  importing  mer- 
chant is  liable  to  this  assessment  like  any  oUier 
citizen,  and  is  chargeable  according  to  the 
amount  of  his  property,  whether  it  consists  of 
money  engaged  in  trade,  or  of  imported  goods 
which  he  proposes  to  sell,  or  any  other  prop- 
erty of  which  he  is  the  owner.  But  a  tax  of 
this  description  stands  upon  a  very  different 
footinff  from  the  tax  on  the  thing  imported, 
while  it  remains  a  part  of  foreign  commerccL 
and  is  not  introduced  into  the  general  mass  of 
property  in  the  State.  Nor,  indeed,  can  it  even 
infiuence  materially  the  price  of  tbo  commo- 
dity to  the  consumer,  since  foreigners,  as  well 
as  citizens  of  other  States,  who  are  not  charas- 
able  with  the  tax,  may  import  goods  into  the 
same  place  and  offer  them  for  sale  in  the  same 
market,  and  with  whom  the  resident  merchant 
necessarily  enters  into  competition. 

Adopting^  therefore,  the  rule  as  laid  down 
in  Brown  t.  The  State  of  Maryland,  I  proceed 
to  apply  it  to  the  cases  of  Massachusetts  and 
Rhode  Island.  The  laws  of  Congress  regu- 
lating forei^  commerce  authorize  tbo  impor- 
tation ot  apmla,  ^\^«i  \v^<st%^  and  brandy^ 
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in  casks  or  vessels  not  containing  less  than  a 
certain  quantity,  specified  in  the  laws  upon 
this  subject.  Now,  if  the  State  laws  in  ques- 
tion came  in  collision  with  those  acts  of  Con- 
gress, and  prevented  or  obstructed  the  impor- 
tation or  sale  of  these  articles  b^  the  importer 
in  the  original  cask  or  vessel  in  which  they 
were  imported,  it  would  be  the  duty  of  this 
court  to  declare  them  void. 

It  has,  indeed,  been  suggested,  that,  if  a 
State  deems  the  traffic  in  ardent  spirits  to  be 
injurious  to  its  citizens,  and  calculated  to  intro- 
duce immorality,  vice,  and  pauperism  into  the 
State,  it  may  constitutionally  refuse  to  permit 
its  importation,  notwithstanding  the  laws  of 
Congress;  and  that  a  State  may  do  this  upon 
the  same  principles  that  it  may  resist  and  pre- 
vent the  introduction  of  disease,  pestilence, 
or  pauperism  from  abroad.  But  it  must  be 
remembered  that  disease,  pestilence,  and  pau- 

rsrism  are  not  subjects  of  commerce,  although 
77*]   ^sometimes  among  its  attendant  evils. 
They  are  not  things  to  be  regulated  and  traf- 
ficked in,  but  to  be  prevented,  as  far  as  human 
foresight  or  human  means  can  guard  against 
them.      But   spirits   and   distilled    liquors   are 
universally  admitted  to  be  subjects  of  owner- 
»hip  and  property,  and  are  therefore  subjects 
of  exchange,  oarter,  and  traffic,  like  any  other 
commodity  in  which  a  right  of  property  exists, 
^d  Congress,  imder  its  general  power  to  reg- 
ulate commerce  with  foreign  nations,  may  pre- 
icribe  what   article   of   merchandise   shall    be 
admitted,  and  what  excluded;  and  may  there- 
fore admit,  or  not,  as  it  shall  deem  best,  the 
importation  of  ardent  spirits.     And  inasmuch 
aa  the  laws  of  Congress  authorize  their  impor- 
tation, no  State  has  a  right  to  prohibit  their 
introduction. 

But  I  do  not  understand  the  law  of  Massa- 
chusetts or  Rhode  Island  as  interfering  with 
the  trade  in  ardent  spirits  while  the  article  re- 
mains a  part  of  foreign  commerce,  and  is  in 
the  hands  of  the  importer  for  sale,  in  the  cask 
or  Teasel  in  which  the  laws  of  Congress  author- 
in  it  to  be  imported.  These  State  laws  act 
altogether  upon  the  retail  or  domestic  vfaffic 
witun  their  respective  borders.  Thev  act  upon 
the  article  after  it  has  passed  the  line  of  for- 
eign commerce,  and  become  a  part  of  the  gener- 
al mass  of  property  in  the  State.  These  laws 
maj,  indeed,  discourage  imports,  and  diminish 
the  price  which  surdent  spirits  would  otherwise 
bring.  But  although  a  State  is  bound  to  re- 
eei?e  and  to  permit  the  sale  by  the  importer  of 
anj  article  of  merchandise  which  Congress 
authorizes  to  be  imported,  it  is  not  bound  to 
furnish  a  market  for  it,  nor  to  abstain  from  the 
passage  of  any  law  which  it  may  deem  neces- 
sary or  advisable  to  guard  the  health  or  morals 
of  Its  citizens,  although  such  law  may  discour- 
age importation,  or  diminish  the  profits  of  the 
importer,  or  lessen  the  revenue  of  the  general 
gorernment.  And  if  any  State  deems  the  re- 
tail and  internal  trafi^c  in  ardent  spirits  injuri- 
ous to  its  citizens,  and  calculated  to  produce 
idleness,  vice,  or  debauchery,  I  see  nothing  in 
the  Constitution  of  the  United  States  to  prevent 
it  from  regulating  and  restraining  the  traffic,  or 
from  prohibiting  it  altogether,  if  it  thinks 
proper.  Of  the  wisdom  of  this  policy,  it  is  not 
my  province  or  my  purpose  to  speak.  Upon 
mt  mhject,  each  Stute  must  decide  for  itself. 


I  speak  only  of  the  restrictions  which  the  Ccm- 
stitutlon  and  laws  of  the  United  States  hav« 
imposed  upon  the  States.  And  as  these  laws 
of  Massacnusetts  and  Rhode  Island  are  not 
repugnant  to  the  Constitution  of  the  United 
States,  and  do  not  come  in  conflict  with  any 
law  of  Congress  passed  in  pursuance  of  its 
authority  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  there  is 
no  groimd  upon  which  this  court  can  declara 
them  to  be  void. 

I  come  now  to  the  New  Hampshire  case,  in 
which  a  different  principle  is  involved — the 
question,  however,  arising  under  the  same 
clause  in  the  Constitution,  and  depending  on 
its  construction. 

The  law  of  New  Hampshire  prohibits  the 
sale  of  distilled  spirits,  *in  any  quan-  [*578 
tity,  without  a  license  from  the  selectment  of 
the  town  in  which  the  party  resides.  The 
plaintiffs  in  error,  who  were  merchants  in 
Dover,  in  New  Hampshire,  purchased  a  barrel 
of  gin  in  Boston,  brought  it  to  Dover,  and 
sold  it  in  the  cask  in  which  it  was  imported, 
without  a  license  from  the  selectmen  of  the 
town.  For  this  sale  they  were  indicted,  con- 
victed, and  fined,  under  the  law  above  men- 
tioned. 

The  power  to  regulate  commerce  among  the 
several  States  is  granted  to  Congress  in  the 
same  clause,  and  by  the  same  words,  as  the 
power  to  regulate  commerce  with  foreign  na- 
tions, and  is  co-extensive  with  it.  And,  accord- 
ing to  the  doctrine  in  Brown  t.  Maryland,  the 
article  in  question,  at  the  time  of  the  sale,  was 
subject  to  the  legislation  of  Congress. 

The  present  case,  however,  differs  from 
Brown  v.  The  State  of  Maryland  in  this,  thai 
the  former  was  one  arising  out  of  commerce 
with  foreign  nations,  which  Congress  had  reg- 
ulated by  law;  whereas  the  present  is  a  case  of 
commerce  between  two  States,  in  relation  to 
which  Congress  has  not  exercised  its  power. 
Some  acts  of  Congiess  have  indeed  been  referred 
to  in  relation  to  the  coasting  trade.  But  they 
are  evidently  intended  merely  to  prevent  smug- 
gling, and  do  not  regulate  imports  or  exports 
from  one  State  to  another.  This  case  differs 
also  from  the  cases  of  Massachusetts  and  Rhode 
Island;  because,  in  these  two  cases,  the  laws 
of  the  States  operated  upon  the  surticles  after 
they  had  passed  beyond  the  limits  of  foreign 
commerce,  and  consequently  were  beyond  the 
control  and  power  of  Confess.  But  the  law 
of  New  Hampshire  acts  directly  upon  an  im- 
port from  one  State  to  another,  while  in  the 
hands  of  the  importer  for  sale,  and  is  there- 
fore a  regulation  of  commerce,  acting  upon 
the  article  while  it  is  within  the  admitted  juris- 
diction of  the  general  government,  and  subject 
to  its  control  and  regulation. 

The  question,  therefore,  brought  up  for  de- 
cision is,  whether  a  State  is  prohibited  by  the 
Constitution  of  the  United  States  from  mak- 
ing any  regulations  of  foreign  commerce  or  of 
commerce  with  another  State,  although  such 
regulation  is  confined  to  its  own  territory,  and 
made  for  its  own  convenience  or  interest,  and 
does  not  come  in  conflict  with  any  law  of  Con- 
gress. In  other  words,  whether  the  grant  of 
power  to  Congress  is  of  itself  a  prohibition  to 
the  States,  and  renders  all  State  lawa  u^ti  iH% 
subject  null  and  ^oid.    T\aa  \m  \^<^  ^«s^V)i<^ 
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upon  which  the  case  tuniB;  and  I  do  not  see 
how  it  can  be  decided  upon  any  other  ground, 
provided  we  adopt  the  line  of  lUvision  between 
foreign  and  domestic  commerce  as  marked  out 
by  the  court  in  Brown  t.  The  State  of  Mary- 
land. I  proceed,  therefore,  to  state  my  opinion 
upon  it. 

It  is  well  known  that  upon  this  subject  a 
difference  of  opinion  has  existed,  and  still  ex- 
ists, among  the  members  of  this  court.  But 
with  every  respect  for  the  opinion  of  my  breth- 
579*]  ren  with  whom  I  *do  not  agree,  it  ap- 
pears to  me  to  be  very  clear,  that  the  mere  grant 
of  power  to  the  general  government  cannot, 
upon  any  just  principles  of  construction,  be 
construed  to  be  an  absolute  prohibition  to  the 
exercise  of  any  power  over  the  same  subject 
by  the  States.  The  controlling  and  supreme 
power  over  commerce  with  foreign  nations  and 
the  several  States  is  undoubtedly  conferred 
upon  Congress.  Yet,  in  mv  judgment,  the 
State  may  nevertheless,  for  the  safety  or  eon- 
Tenience  of  trade,  or  for  the  protection  of  the 
health  of  its  citizens,  make  regulations  of  com- 
merce for  its  own  ports  and  harbors,  and  for 
its  own  territory;  and  such  regulations  are 
valid  unless  they  come  in  conflict  with  a  law 
of  Congress.  Such,  evidently,  I  think  was  the 
construction  which  the  Constitution  universally 
received  at  the  time  of  its  adoption,  as  appears 
from  the  legislation  of  Congress  and  of  the 
several  States;  and  a  carefiid  examination  of 
the  decisions  of  this  court  will  show,  that,  so 
far  from  sanctioning  the  opposite  doctrine,  they 
recognize  and  main^in  the  power  of  the  States. 

The  language  in  which  the  grant  of  power 
to  the  general  government  is  made  certainly 
furnishes  no  warrant  for  a  different  construc- 
tion, and  there  is  no  prohibition  to  the  States. 
Neither  can  it  be  inferred  by  comparing  the 
provision  upon  this  subject  with  those  that  re- 
late to  other  powers  granted  by  the  Constitu- 
tion to  the  general  government.  On  the  contrary, 
in  many  instances,  after  the  grant  is  made,  the 
Constitution  proceeds  to  prohibit  the  exercise  of 
the  same  power  by  the  States  in  express  terms; 
in  some  cases  absolutely,  in  others  without  the 
consent  of  Congress.  And  if  it  was  intended 
to  forbid  the  States  from  making  any  regula- 
tions of  commerce,  it  is  difficult  to  account  for 
the  omission  to  prohibit  it,  when  that  prohibi- 
tion has  been  so  carefully  and  distinctly  in- 
serted in  relation  to  other  powers,  where  the 
action  of  the  State  over  the  same  subject  was 
intended  to  be  entirely  excluded.  But  if,  as  I 
think,  the  framers  of  the  Constitution  (knowing 
that  a  multitude  of  minor  regulations  must  be 
necessary,  which  Congress  amid  its  great  con- 
cerns could  never  find  time  to  consider  and 
provide)  intended  merely  to  make  the  power  of 
the  federal  government  supreme  upon  this  sub- 
ject over  that  of  the  States,  then  the  omission 
of  any  prohibition  is  accounted  for,  and  is  con- 
sistent with  the  whole  instrument.  The  su- 
premacy of  the  laws  of  Congress,  in  cases  of 
collision  with  State  laws,  is  secured  in  the  arti- 
cle which  declares  that  the  laws  of  Congress, 
passed  in  pursuance  of  the  powers  granted, 
shall  be  the  supreme  law;  and  it  is  only  where 
both  governments  may  legislate  on  the  same 
subject  that  this  article  can  operate.  For  if 
tite  mere  grAnt  of  power  to  the  general  govern- 
aent  wm  in  iUelf  a  prohibition  to  the  States, 


there  would  seem  to  be  no  necessity  for  provid- 
ing for  the  supremacy  of  the  laws  of  Congress, 
as  all  State  laws  upon  the  subject  would  be 
ipso  facto  void,  and  there  could  therefore  be  no 
such  thing  as  conflicting  laws,  nor  any  ques- 
tion *about  the  supremacy  of  conflict-  [*580 
ing  legislation.  It  is  only  where  both  may 
legislate  on  the  subject,  that  the  question  can 
arise. 

I  have  said  that  the  legislation  of  Congress 
and  the  States  has  conformed  to  this  construe- 
tion  from  the  foundation  of  the  government. 
This  is  sufficiently  exemplified  in  the  laws  in 
relation  to  pilots  and  pilotage,  and  the  health 
and  quarantine  laws. 

In  relation  to  the  first,  they  are  admitted  on 
all  hands  to  belong  to  foreign  commerce,  and 
to  be  subject  to  the  regulations  of  Congress, 
under  the  grant  of  power  of   which   we  are 
speaking.      Yet    they    have    been    continually 
regulate  by  the  maritime  States,  as  fully  and 
entirely  since  the  adoption  of  the  Constitution 
as  they  were  before;  and  there  is  but  one  law 
of  Congress  making    any    specific    regulation 
upon  the  subject,  and  that  passed  as  late  as 
1837,  and  intended,  as  it  is  understood,  to  alter 
only  a  single  provision  of  the  New  York  law, 
leaving  the  residue  of  its  provisions  entirely 
untouched.   It  is  true,  that  the  Act  of  1789  pro- 
vides that  pilots  shall  continue  to  be  regulated 
by  the  laws  of  the  respective  States  then  in 
force,  or  which  may  thereafter  be  passed,  until 
Congress  shall  make  provision  on  the  subjecL 
And  undoubtedly  Congress  had  the  power,  by 
assenting  to  the  State  laws  then  in  force,  to 
make  them  its  own,  and  thus  make  the  previ- 
ous regulations  of  the  States  the  regulations  of 
the  general  government.    But  it  is  equally  dear, 
that,  as  to  ail  future  laws  by  the  States,  if  the 
Constitution  deprived  them   of  the  power  of 
making  any  regulations  on  the  subject,  an  act 
of  Congress  could  not  restore  it.     For  it  will 
hardly  be  contended  that  an  act  of  Congress 
can  flJter  the  Constitution,  and  confer  upon  a 
State  a  power  which  the  Constitution  declares 
it  shall  not  possess.    And  if  the  grant  of  power 
to  the  United  States  to  make  regulations  of 
commerce  is  a  prohibition  to  the  States  to  make 
any  regulation  upon  the  subject,  Congress  could 
no  more  restore  to  the  States  the  power  of  which 
it  was  thus  deprived,  than  it  could  authorize 
them  to  coin  money,  or  make  paper  money  a 
tender  in  the  payment  of  debts,  or  to  do  any 
other  act  forbidden  to  them  by  the  Constitution. 
Every  pilot  law  in  the  commercial  States  has,  it 
is  believed,  been  either  modified  or  passed  since 
the  Act  of  1789  adopted  those  then  in  force; 
and  the  provisions  since  made  are  all  void,  if 
the  restriction  on  the  power  of  the  States  now 
contended  for  should  be  maintained;   and  tha 
regulations    made,    the    duties    imposed,    the 
securities  required,  and  penalties  inflicted  by 
these  various  State  laws  are  mere  nullities,  and 
could  not  be  enforced  in  a  court  of  justice.    It 
is  hardly  necessary  to  speak  of  the  mischiefs 
which  such  a  constructien  would  produce  ta 
those  who  are  engaged  in  shipping,  navigation, 
and  commerce,    tfp  to  this  time  their  validity 
has  never  been  questioned.     On  the  contrary, 
they  have  been  repeatedly  recognized  and  up- 
held by  the  decisions  of  this  comt;  and  it  will 
be  difHcult  to  show  how  this  can  be  done,  ex- 
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581*]  which  I  am  now  maintaining.  *8o, 
alao,  in  regard  to  health  and  quarantine  laws. 
They  have  been  continually  passed  by  the 
States  ever  since  the  adoption  of  the  Ck)n- 
stitution,  and  the  power  to  pass  them  recog- 
nized by  acts  of  Congress,  and  the  revenue 
officers  of  the  general  government  directed  to 
sssist  in  their  execution.  Yet  all  of  these 
health  and  quarantine  laws  are  necessarily,  in 
some  degree,  regulations  of  foreign  commerce  in 
the  ports  and  harbors  of  the  State.  They  sub- 
ject the  ship,  and  cargo,  and  crew  to  the  inspec- 
tion of  a  health  officer  appointed  bj  the  State; 
they  prevent  the  crew  and  cargo  from  landing 
ontil  ^he  inspection  is  made,  and  destroy  the 
cargo  if  deemed  dangerous  to  health.  And  dur- 
ing all  this  time  the  vessel  is  detained  at  the 
place  selected  for  the  quarantine  ground  by  the 
State  authority.  The  expenses  of  these  precau- 
tionary measures  are  also  usually,  and  I  be- 
lieve universally,  charged  upon  the  master,  the 
owner,  or  the  ship,  and  the  amount  regulated 
by  the  State  law,  and  not  by  Congress.  Now, 
M  far  as  these  laws  interfere  with  shipping, 
navigation,  or  foreign  commerce,  or  impose 
burdens  upon  either  of  them,  they  are  unques- 
tionably regulations  of  commerce.  Yet,  as  I 
have  sJready  said,  the  power  has  been  con- 
tinually exercised  by  the  States,  has  been  con- 
tinually recognized  by  Congress  ever  since  the 
tdoption  of  the  Constitution,  and  constantly 
iffirraed  and  supported  bv  this  court  whenever 
the  subject  came  before  it. 

The  decision  of  this  court  will  also,  in  my 
opinion,  when  carefully  examined,  be  found  to 
sanction  the  construction  I  am  maintaining. 
It  is  not  my  purpose  to  refer  to  all  of  the  cases 
m  which  this  question  has  been  spoken  of, 
but  only  to  the  principal  and  leading  ones;  and. 
First,  to  Gibbons  v.  Ogden,  because  this  is  the 
case  usually  referred  to  and  relied  on  to  prove 
the  exclusive  power  of  Congress  and  the  pro- 
hibition to  the  States.  It  is  true  that  one  or 
two  passages  in  that  opinion,  taken  by  them- 
selves, and  detached  from  the  context,  would 
seem  to  countenance  this  doctrine.  And,  in- 
deed, it  has  always  appeared  to  me  that  this 
controversy  has  mainly  arisen  out  of  that  case, 
tad  that  this  doctrine  of  the  exclusive  power 
of  Congress,  in  the  sense  in  which  it  is  now 
contended  for,  is  comparatively  a  modem  one, 
and  was  never  seriously  put  forward  in  any 
case  until  after  the  decision  of  Gibbons  v. 
Ogden,  although  it  has  been  abundantly  dis- 
cittsed  since.  Still,  it  seems  to  me  to  be  clear, 
opoB  a  careful  examination  of  that  case,  that 
the  expressions  referred  to  do  not  warrant  the 
inference  drawn  from  them,  and  were  not  used 
in  the  sense  imputed  to  them;  and  that  the 
opinion  in  that  case,  when  taken  altogether 
and  with  reference  to  the  subject  matter  before 
the  court,  establishes  the  doctrine  that  a  State 
nta^,  in  the  execution  of  its  powers  of  internal 
police,  make  regulations  of  foreign  commerce; 
and  that  such  regulations  are  valid,  imless 
they  eome  into  collision  with  a  law  of  Con- 
pess.  Upon  examining  that  opinion,  it  will 
be  seen  that  the  court,  when  it  uses  the  expres- 
SSI*]  sions  *which  are  supposed  to  counte- 
■anee  the  doctrine  of  exclusive  power  in  Con- 
gress, is  commenting  upon  the  argument  of 
cQunsd  in  favor  of  equal  power  on  this  subject 
b  tba  States  and  the  general  government,! 
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where  neither  party  is  bound  to  yield  to  the 
other;  and  is  drawing  the  distinction  between 
cases  of  concurrent  powers  and  those  in  which 
the  supreme  or  paramount  power  was  granted 
to  Congress.  It  therefore  very  justly  speaks 
of  the  States  as  exerdsing  their  own  powers  in 
laying  taxes  for  State  purposes,  although  the 
same  thing  is  taxed  by  Congress;  and  as  exer- 
cising the  powers  granted  to  Congress  when 
they  make  regulations  of  commerce.  In  the 
first  case,  the  State  power  is  concurrent  with 
that  of  the  general  government — ^is  equal  to  it, 
and  is  not  t^und  to  yield.  In  the  second,  it  is 
subordinate  and  subject  to  the  superior  and 
controlling  power  conferred  upon  Congress. 
And  it  is  solely  with  reference  to  this  distinc- 
tion, and  in  the  midst  of  this  argimient  upon 
it,  that  the  court  uses  the  expressions  which 
are  supposed  to  maintain  an  absolute  prohibi- 
tion to  the  States.  But  it  certainly  did  not 
mean  to  press  the  doctrine  to  that  extent.  For 
it  does  not  decide  the  case  on  that  ground  (al- 
though it  would  have  been  abundantly  suffi- 
cient, if  the  court  had  entertained  the  opinion 
imputed  to  it),  but,  after  disposing  of  the  argu- 
ment which  had  been  offered  in  favor  of  con- 
current powers,  it  proceeds  immediately,  in  a 
very  full  and  elaborate  argument,  to  show  that 
there  was  a  conflict  between  the  law  of  New 
York  and  the  act  of  Congress,  and  explicitly 
puts  its  decision  upon  that  ground.  Now,  the 
whole  of  this  part  of  the  opinion  would  have 
been  imnecessary  and  out  of  place,  if  the  State 
law  was  of  itself  a  violation  of  the  Constitution 
of  the  United  States,  and  therefore  utterly  null 
and  void,  whether  it  did  or  did  not  come  in 
conflict  with  the  law  of  Congress. 

Moreover,  the  court  distinctly  admits,  on 
pages  205,  206,  that  a  State  may,  in  the  execu- 
tion of  its  police  and  health  laws,  make  regula- 
tions of  commerce,  but  which  Congress  may 
control.  It  is  very  clear,  that,  so  far  as  these 
regulations  are  merely  internal,  and  do  not  op- 
erate on  foreign  commerce,  or  commerce  amonff 
the  States,  they  are  altogether  independent  of 
the  power  of  the  general  government  and  can- 
not be  controlled  by  it.  The  power  of  control, 
therefore,  which  the  court  speaks  of,  presup- 
poses that  they  are  regulations  of  foreign  com- 
merce, or  commerce  among  the  States.  And  if 
a  State,  with  a  view  to  its  police  or  health,  may 
make  valid  regulations  of  commerce  which  yet 
fall  within  the  controlling  power  of  the  general 
government,  it  follows  tlmt  the  State  is  not  ab- 
solutely prohibited  from  making  regulations  of 
foreign  commerce  within  its  own  territorial  lim- 
its, provided  they  do  not  come  in  conflict  with 
the  laws  of  Confess. 

It  has  been  said,  indeed,  that  quarantine  and 
health  laws  are  passed  by  the  States,  not  by 
virtue  of  a  power  to  regulate  commerce,  but  by 
virtue  of  their  police  powers,  and  in  order  to 
guard  *the  lives  and  health  of  their  citi-  [*583 
zens.  This,  however,  cannot  be  said  of  the  pilot 
laws,  which  are  yet  admitte<l  to  be  equally 
valid.  But  what  are  tiie  police  powers  of  a 
State?  They  are  nothing  more  or  less  than  the 
powers  of  government  inherent  in  every  sover- 
eignty to  the  extent  of  its  dominions.  And 
whether  a  State  passes  a  quarantine  law,  or  a 
law  to  punish  offenses,  or  to  establish  courts  of 
justice,  or  requiring  certain  instruments  to  be 
recorded,  or  to  regulate  commerce  within  its 
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own  limits,  in  every  case  it  exercises  the  same 
power;  that  is  to  say,  the  power  of  sovereignty, 
the  power  to  covem  men  and  things  within  the 
limits  of  its  dominion.  It  is  by  virtue  of  this 
power  that  it  legislates;  and  its  authority  to 
make  regulations  of  commerce  is  as  absolute  as 
its  power  to  pass  health  laws,  except  in  so  far 
M  it  has  been  restricted  by  the  Constitution  of 
the  United  States.  And  when  the  validity  of  a 
State  law  making;  regulations  of  commerce  is 
drawn  into  question  &  a  judicial  tribimal,  the 
authority  to  pass  it  cannot  be  made  to  depend 
upon  the  motives  that  may  te  supposed  to  have 
influenced  the  Legislature,  nor  can  the  court  in- 
quire whether  it  was  intended  to  guard  the  citi- 
lens  of  the  State  from  pestilence  and  disease, 
or  to  make  regulations  of  commerce  for  the  in- 
terests and  convenience  of  trade. 

Upon  this  question  the  object  and  motive  of 
the  State  are  of  no  importance,  and  cannot 
influence  the  decision.  It  is  a  question  of  power. 
Are  the  States  absolutely  prohibited  by  the 
Constitution  from  making  any  regulations  of 
foreign  oommercef  If  they  are,  then  such 
regulations  are  null  and  void,  whatever  may 
have  been  the  motive  of  the  State,  or  whatever 
the  real  object  of  the  law;  and  it  requires  no 
law  of  Congress  to  control  or  to  annul  them. 
Yet  the  case  of  Qibbons  v.  Ogden  unouestion- 
ably  affirms  that  such  regulations  may  be  made 
by  a  State,  subject  to  the  controlling  power  of 
Congress.  And  if  this  may  be  done,  it  neces- 
sarily follows  that  the  grant  of  power  to  the 
federal  ffovemment  is  not  an  absolute  and  en- 
tire prohibition  to  the  States,  but  merely  con- 
fers upon  Congress  the  superior  and  controlling 
power.  And  to  expound  the  particular  passages 
nerein  before  mentioned  in  tne  manner  insisted 
upon  bv  those  who  contend  for  the  prohibition 
would  be  to  make  different  parts  of  that  opin- 
ion inconsistent  with  each  other — an  error  which 
I  am  quite  sure  no  one  will  ever  impute  to  the 
very  eminent  Jurist  by  whom  the  opinion  was 
delivered. 

And  that  the  meaning  of  the  court  in  the  case 
of  Gibbons  v.  Ogden  was  such  as  I  have  insisted 
on  is,  I  think,  conclusively  proved  by  the  case 
of  Wilson  et  al.  v.  The  Black  Bird  Creek  Marsh 
Company,  2  Peters,  251,  252.  In  that  case  a 
dam  authorized  by  a  State  law  had  been  erected 
across  a  navigable  creek,  so  as  to  obstruct  the 
commerce  above  it.  And  the  validity  of  the 
State  law  was  objected  to,  on  the  ground  that 
it  was  repugnant  to  the  Constitution  of  the 
United  StatM,  being  a  regulation  of  commerce. 
But  the  oourt  says:  'The  repugnancy  of  the 
584*]  law  of  Delaware  to  the  'Constitution 
is  placed  entirely  on  its  repugnancy  to  the  pow- 
er to  regulate  commerce  with  foreign  nations, 
and  among  the  sevend  States;  a  power  which 
has  not  been  so  exercised  as  to  affect  the  ques- 
tion," and  then  proceeds  to  decide  that  the  law 
of  Delaware  could  not  "be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its 
dormant  State,  or  as  being  in  conflict  with  any 
law  passed  on  the  subject." 

The  passages  I  have  quoted  show  that  the 
validitv  of  uie  State  law  was  maintained  be- 
cause ft  was  not  in  conflict  with  a  law  of  Con- 
gress,  although  it  was  confessedly  within  the 
mits  of  the  power  granted.    And  it  is  worthy 
of  remark,  that  the  counsel  for  the  plaintiff  in 
error  in  that  cmae  relied  upon  Gibbons  v.  Ooden 


as  conclusive  authority  to  show  the  uneonstitn- 
tionality  of  the  State  law,  no  doubt  placing 
upon  the  passages  I  have  mentioned  the  con- 
struction given  to  them  by  those  who  insist 
upon  the  exclusiveness  of  the  power.  This  case, 
therefore,  was  brought  fully  to  the  attention  of 
the  court.  And  the  decision  in  the  last  case, 
and  the  grounds  on  which  it  was  placed,  in  my 
judgment  show  most  clearly  what  was  intended 
m  Gibbons  v.  Ogden;  and  that  in  that  case,  as 
well  as  in  the  case  of  Wilson  v.  The  Black  Bird 
Creek  Marsh  Company,  the  court  held  that  a 
State  law  was  not  invalid  merely  becauae  it 
made  regulations  of  commerce,  but  that  its 
invalidity  depended  upon  its  repugnancy  to  a 
law  of  Congress  passed  In  pursuance  of  the 
power  granted.  And  it  is  worthy,  also,  of  re- 
mark, that  the  opinion  in  both  of  these  cases 
was  delivered  by  Chief  Justice  Marshall;  and 

I  consider  his  opinion  in  the  latter  one  aa  an 
exposition  of  what  he  meant  to  decide  in  the 
former. 

In  the  case  of  The  Clt^r  of  New  York  v.  MUn, 

II  Peters,  130,  the  question  as  to  the  power  of 
the  States  upon  this  subject  was  very  fully  dis- 
cussed at  the  bar.  But  no  opinion  was  ex- 
pressed upon  it  by  the  court,  because  the  case 
did  not  necessarily  involve  it,  and  there  was 
great  diversity  of  opinion  on  the  bench.  Con- 
sequently the  point  was  left  open,  and  has 
never  been  decided  in  any  subsequent  case  in 
this  court. 

For  my  own  part,  I  have  always  regarded  the 
cases  of  Gibbons  v.  Ogden,  and  Wilson  t.  The 
Black  Bird  Creek  Marsh  Company,  as  abundant- 
ly sufficient  to  sanction  the  construction  of  the 
Constitution  which  in  my  judgment  is  the  true 
one.  Their  correctness  has  never  been  ques- 
tioned; and  I  forbear,  therefore,  to  remark  on 
the  other  cases  in  which  this  subject  lias  been 
mentioned  and  discussed. 

It  may  be  well,  however,  to  remark,  that  In. 
analogous  cases,  where,  by  the  Constitution  of 
the  United  States,  power  over  a  particular  sub^ 
ject  is  conferred  on  Congress  without  any  pro- 
hibition to  the  States,  the  same  rule  of  con- 
struction has  prevailed.    Thus,  in  the  case  of 
Houston  V.  Moore,  6  Wheat.   1,  it   was  held 
that  the  grant  of  power  to  the  federal  govern* 
ment  to  provide  for  organizing,  arming,  and 
disciplining  the  militia  did  not  preclude  the 
States  from  ^^legislating  on  the  same   [*585 
subject,  provided  the  law  of  the  State  was  not 
repugnant  to  the  law  of  Congress.    And  every 
State  in  the  Union  has  continually  legislated  on 
the  subject,  and  I  am  not  aware  that  the  valid- 
ity of  these  laws  has  ever  been  disputed,  unless 
they  came  in  conflict  with  the  law  of  Congress. 

The  same  doctrine  was  held  in  the  case  of 
Sturges  V.  Crowninshield,  4  Wheat.  106,  under 
the  clause  in  the  Constitution  which  gives  to 
Congress  the  power  to  establish  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
United  States. 

And  in  the  case  of  Chirac  v.  Chirac,  2  Wheat. 
269,  which  arose  under  the  grant  of  power  to 
establish  a  uniform  rule  of  naturaliaaiion, 
where  the  court  speak  of  the  power  of  Con- 
gress as  exclusive,  they  are  evidently  merely 
sanctioning  the  argument  of  counsel  stated  in 
the  preceding  sentence,  which  placed  the  inva- 
lidity of  the  naturalization  under  the  law  of 
Maryland,  not  solely  u^ion  the  grant  of  power 
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in  the  Consiituifon,  but  insisted  that  the  Mary- 
land law  was  "virtually  repealed  by  the  Con- 
•titution  of  the  United  States,  and  the  act  of 
naturalization  enacted  by  Congress."    Undoubt- 
edly it  was  so  repealed,  and  the  opposing  coun- 
sel in  the  case  did  not  dispute  it.    For  the  law 
of  the  United  States  covered  every  part  of  the 
Union,  and  there  could  not,  therefore,  by  pos- 
sibility be  a  State  law  which  did  not  come  in 
eonfliet  with  it.    And,  indeed,  in  this  case  it 
mi^t   well   have   been   doubted    whether   the 
grant  in  the  Constitution  itself  did  not  abrogate 
Ihe  power  of  the  States,  inasmuch  as  the  Con- 
■titution  also  provided,  that  the  citizens  of  each 
State  should  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States; 
and   it   would  seem   to   be   hardly   consistent 
with  this  provision   to  allow   any   one   State, 
after  the  adoption  of  the  Constitution,  to  exer- 
dae  a  power,  which,  if  it  operated  at  all,  must 
operate  beyond  the  territory  of  the  State,  and 
compel  other  States  to  acknowledge  as  citizens 
those  whom  it  might  not  be  willing  to  receive. 
In  referring  to  the  opinions  of  those  who  sat 
here  before  us,  it  is  but  justice  to  them,  in  ex- 
pounding their  language,  to  keep  in  mind  the 
character  of  the  case  they  were  deciding.    And 
this  is  more  especially  necessary  in  cases  de- 
pending upon  the  construction  of  the  Constitu- 
tion of  the  United   States;   where,   from   the 
great  public  interests   which  must  always  be 
infoWei    in    such   questions,    this   court   have 
usually  deemed  it  advisable  to  state  very  much 
at  Isrge    the   principles    and    reasoning    upon 
which  their   judgment    was    foimded,    and    to 
refer  to  and  comment  on  the  leading  points 
mtde  by   the   counsel   on   either  side   in   the 
argument.     And  I  am  not  aware  of  any  in- 
stance in  which  the  court  have  spoken  of  the 
grant  of  power  to  the  general  government  as 
SKluding  nil  State  power  over  the  subject,  un- 
less they  were  deciding  a  case  where  the  power 
had  been  exercised  by  Congress,  and  a  State 
law  came  in  conflict  with  it.    In  cases  of  this 
kind,  the  power  of  Congress  undoubtedly  ex- 
586*]  eluaes  *and  displaces  that  of  the  State; 
because,  wherever  there  ia  a  collision  between 
them,  the  law  of  Congress  is  supreme.    And  it 
ii  in  this  sense  only,  in  my  judgment,  that  it 
has  been  spoken  of  as  exclusive  in  the  opinions 
of  the  court  to  which  I  have  referred.      The 
case  last  mentioned  in  a  striking  example;  for, 
there  the  language  of  the  court,  afRrming  in 
the  broadest   terms   the   exclusiveness   of   the 
power,  evidently   refers    to   the   argument   of 
eounsel  stated  in  the  preceding  sentence. 

Upon  the  whole,  therefore,  the  law  of  New 
Hampshire  is,  in  my  judgment,  a  valid  one. 
For,  although  the  sin  sold  was  an  import  from 
another  State,  and  Congress  have  clearly  the 
power  to  regulate  such  importations,  under  the 
grant  of  power  to  regulate  commerce  among 
the  several  States,  yet,  as  Congress  has  made 
no  regulation  on  the  subject,  the  traffic  in  the 
article  may  be  lawfully  regulated  by  the  State 
as  soon  as  it  is  landed  m  its  territory,  and  a  tax 
imposed  upon  it,  or  a  license  required,  or  the 
I  sale  altogether  prohibited,  according  to  the 
policy  wMch  the  State  may  suppose  to  be  its 
nteiest  or  duty  to  pursue. 

The  judgment   of   the   State   courts   ought, 
therefore,  in  my  opinion,  to  be  affirm^  in  each 
ri       of  the  three  cases  before  us. 


Mr.  Justice  McLean: 

Thurlow  V.  The  Commonwealth  of  Massachu- 
setts.   Erorr  from  the  State  Court. 

The  plaintiff  was  indicted  and  convicted 
under  the  Revised  Statutes  of  Massachusetts, 
chapter  47,  and  the  Act  of  1837,  chapter  242, 
for  selling  foreign  spirits,  in  1841  and  1842, 
without  a  license. 

The  third  section  of  the  revised  act  provides 
that  no  person  shall  presume  to  be  a  retailer  or 
seller  of  wine,  brandy,  rum,  or  other  spirituous 
liquors,  in  a  less  quantity  than  twenty-eight 
gallons,  and  that  delivered  and  carried  away 
all  at  one  time,  unless  he  is  first  licensed  as  a 
retailer  of  wine  and  spirits,  "under  the  penalty 
of  twenty  dollars."  The  seventeenth  section 
authorizes  the  county  commissioners  to  grant 
licenses;  and  the  second  section  of  the  Act  of 
1837  provides,  that  nothing  contained  in  that 
act,  or  in  the  forty -seventh  chapter  of  the 
ReWsed  Statutes,  shall  be  so  construed  as  to 
require  the  county  commissioners  to  grant  any 
licenses,  when  in  their  opinion  the  public  good 
docs  not  re<|uire  them  to  be  granted.'' 

On  the  trial  in  the  Court  of  Common  Pleas 
it  was  objected  that  a  part  of  the  spirits  sold 
were  foreign;  but  the  court  instructed  the  jury 
that  such  sale  was  in  violation  of  the  statute, 
which  was  not  inconsistent  with  the  Constitu- 
tion or  revenue  laws  of  the  United  States.  On 
this  ruling  of  the  court  an  exception  was  taken, 
and  the  cause  was  removed  to  the  Supreme 
Court  of  the  State  of  Massachusetts,  which 
overruled  the  exception,  and  entered  a  judg 
ment  on  the  verdict  against  the  defendant. 

•The  acts  of  Congress  authorize  the  [•SSI 
importation  of  spirits  in  casks  of  fifteen  gal- 
lons, and  wine  in  bottles. 

The  great  question  in  this  case  is,  whether 
the  license  laws  of  Massachusetts  are  repugnant 
to  the  Constitution  of  the  United  States,  or  the 
revenue  laws  which  have  been  enacted  under  it. 

Anrl,  first,  it  is  insisted  that  they  are  uncon 
stitiitionul,  as  they  prohibit  the  importer  from 
selling  an  article  that  he  is  authorized  to  im- 
port, without  the  payment  of  an  additional 
duty,  or  impost,  which  the  State  cannot  im- 
pose. 

The  case  of  Brown  v.  The  State  of  Maryland, 
12  Wheat.  410,  is  supposed  to  be  conclusive 
upon  this  point.  This  may  be  admitted,  and 
yet  it  does  not  rule  the  case  before  us. 

Brown  was  charged  with  having  imported 
and  sold  a  package  of  dry  goods  without  a  li- 
cense. An  act  of  Maryland  required  all  im- 
porters, before  the  sale  of  their  imported 
articles,  to  take  out  a  license.  And  the  court 
held,  ''that  a  tax  on  the  sale  of  an  article,  im- 
ported only  for  sale,  is  a  tax  on  the  article  it- 
self"; "that  the  importation  gave  a  right  to  the 
importer  to  sell  the  package  in  question  free 
from  any  charge  by  the  State,  and  consequently 
that  the  act  of  Maryland  was  unconstitutional 
and  void,  as  being  repugnant  to  that  article  of 
the  Constitution  which  declares  that  no  State 
shall  lay  any  impost  or  duties  on  imports  or 
exports." 

The  act  was  also  held  to  be  repugnant  to 
that  clause  in  the  Constitution  which  "em- 
powers Congress  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States, 


and  with  the  Indian  tvibeaT' 
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In  Brown's  case  the  reasoning  of  the  court 
and  their  decision  turned  upon  the  fact,  that 
he,  being  the  importer  of  the  package,  had  a 
right  to  sell  it;  that  this  right  continued  so 
lon^  as  the  package  was  unbroken,  and  re- 
mained the  property  of  the  importer. 

The  plaintiff,  Thurlow,  asserts  no  right  as  an 
importer  of  the  article  sold.  He  purchased  it 
in  the  home  market;  consequently  neither  the 

Smeral  reasoning  nor  the  ruling  of  the  court  in 
rown's  case  can  control  this  one. 

The  tenth  amendment  of  the  Oonstitution 
declares,  that  *%he  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

Before  the  adoption  of  the  Constitution,  the 
States  possessed,  respectively,  all  the  attributes 
of  sovereiffnty.  In  tneir  organic  laws  they  had 
distributea  their  powers  of  government  accord- 
ing to  their  own  views,  subject  to  such  modi- 
fications as  the  people  of  each  State  might  sanc- 
tion. The  agencies  established  by  the  articles 
of  confederation  were  not  entitled  to  the  dig- 
nified appellation  of  government. 

Among  the  delegated  functions  it  is  declared, 
that  "Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and  among 
588*]  *the  several  States,  and  with  the  Indian 
tribes."  This  investiture  of  power  is  declared 
by  this  court,  in  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  and  also  in  Brown  v.  The  State  of 
Maryland,  "to  be  complete  in  itself,  and  to 
acknowledge  no  limitations  other  than  are  pre- 
scribed by  the  Constitution." 

There  may  be  a  limitation  on  the  exercise  of 
sovereign  powers,  but  that  State  is  not  sover- 
eign which  is  subject  to  the  will  of  another. 
This  remark  applies  equally  to  the  federal  and 
State  governments.  The  federal  government 
is  supreme  within  the  scope  of  its  delegated 
powers,  and  the  State  governments  are  equally 
supreme  in  the  exercise  of  those  powers  not 
delegated  by  them  nor  inhibited  to  them.  From 
this  it  is  clear,  that  while  these  supreme  func- 
tions are  exercised  by  the  federal  and  State 
governments,  within  their  respective  limita- 
tions, they  can  never  come  in  conflict.  And 
when  a  conflict  occurs,  the  inquiry  must  neces- 
sarily be,  which  is  the  paramount  law?  And 
that  must  depend  upon  the  supremacy  of  the 
power  by  which  it  was  enacted.  The  federal 
government  is  supreme  in  the  exercise  of  pow- 
ers delegated  to  it,  but  beyond  this  its  acts  are 
unconstitutional  and  void.  So  the  acts  of  the 
States  are  void  when  they  do  that  which  is  in- 
hibited to  them,  or  exercise  a  power  which  they 
have  exclusively  delegated  to  the  federal  gov- 
ernment. 

The  power  to  tax  is  common  to  the  federal 
and  State  governments,  and  it  may  be  exercised 
by  each  in  taxing  the  same  property;  but  this 
produces  no  conflict  of  jurisdiction.  The  con- 
flicts which  have  arisen  are  mainly  attributable 
to  the  want  of  an  accurate  definition  and  a 
clear  comprehension  of  the  respective  powers 
of  the  two  governments.  In  a  system  of  gov- 
ernment so  complex  as  ours,  it  may  be  diflicult, 
perliaps  impracticable,  to  prescribe  the  exact 
limit,  in  particular  cases,  to  federal  and  State 
powers. 

TAe  powen  expreaaly  prohibited  to  the  States 
Mre  few  in  number,  and  are  specified  in  the 


delegated  to  the  federal  government,  and  conse- 
quently, by  implication,  are  prohibited  to  the 
States,  are  more  numerous. 

The  States,  resting  upon  their  original  basis 
of  sovereignty,  subject  only  to  the  exceptions 
stated,  exercise  their  powers  over  everything 
connected  with  their  social  and  internal  condi- 
tion. A  State  regulates  its  domestic  commerce, 
contracts,  the  transmission  of  estates,  real  and 
personal,  and  acts  upon  all  internal  matters 
which  relate  to  its  moral  and  political  welfare. 
Over  these  subjects  the  federal  government  has 
no  power.  They  appertain  to  the  State  sover- 
eignty as  exclusively  as  powers  exclusively  del- 
egated appertain  to  the  general  government. 

The  license  acts  of  Massachusetts  do  not  pur* 
port  to  be  a  regulation  of  commerce.  They  are 
essentially  police  laws.  Enactments  similar  in 
principle  are  common  to  all  the  States.  Since 
the  adoption  of  its  constitution  they  have 
existed  in  Massachusetts.  A  great  moral  re- 
form, *  which  enlisted  the  judgments  [*589 
and  excited  the  sympathies  of  the  public,  has 
given  notoriety  to  this  course  of  legislation, 
and  extended  it,  lately,  beyond  its  former  limit. 
And  the  question  is  now  raised,  whether  the 
laws  under  consideration  trench  upon  the  pow- 
er of  Congress  to  regulate  foreign  commerce. 

These  laws  do  not  in  terms  prohibit  the  sale 
of  foreign  spirits,  but  they  require  a  license  to 
sell  any  quantity  less  than  twenty-eight  gal- 
lons. Under  the  decision  of  Brown  v.  Maryland, 
it  is  admitted  that  the  license  acts  cannot  oper- 
ate upon  the  right  of  the  importer  to  sell.  But, 
after  the  import  shall  have  passed  out  of  the 
hands  of  the  importer,  whether  it  remain  in 
the  original  package  or  cask,  or  be  broken  up, 
it  becomes  mingled  with  other  property  in  the 
State,  and  is  subject  to  its  laws.  This  is  the 
predicament  of  the  spirits  in  question. 

A  license  to  sell  an  article,  foreign  or  domes- 
tic, as  a  merchant,  or  innkeeper  or  victualler, 
is  a  matter  of  police  and  of  revenue,  within  the 
power  of  a  State.  It  is  strictly  an  internal  reg- 
ulation, and  cannot  come  in  conflict,  saving 
the  rights  of  the  importer  to  sell,  of  any  power 
possessed  by  Congress.  It  is  said  to  reduce  th» 
amount  of  importation,  by  lessening  the  profits 
of  the  thing  imported.  The  liconse  is  a  charge 
upon  the  business,  or  profoRsion,  and  not  s 
duty  upon  the  things  sold.  The  same  price  is 
charged  to  every  retailer  of  merchandise,  or 
spirits,  at  the  same  place,  without  regard  to 
the  amount  sold.  This  charge  is  in  advance 
of  any  sales.  It  would  be  difficult  to  show 
that  such  a  regulation  reduced  the  amount  of 
imported  goods.  But,  if  this  were  the  effect 
of  the  license,  would  that  make  the  acts  un- 
constitutional ? 

The  acknowledged  police  power  of  a  State 
extends  often  to  the  destruction  of  property. 
A  nuisance  may  be  abated.  Everything  preju- 
dicial to  the  health  or  morals  of  a  city  may 
be  removed.  Merchandise  from  a  port  where 
a  contagious  disease  prevails,  being  liable  to 
communicate  the  disease,  may  be  excluded; 
and,  in  extreme  cases,  it  may  be  thrown  into 
the  sea.  This  comes  in  direct  confiict  with  the 
regulation  of  commerce;  and  yet  no  one  doubts 
the  local  power.  It  is  a  power  essential  to 
self-preservation,  and  exists,  necessarily,  in 
every  organized  community.  It  is,  indeed,  the 
law  oi  naUvte,  ^xvd  \%  ^««ee&ed  by  man  in  hift 
individuaX  ca^^V\.^.  ^<&  m^^  xvkaV.  VXa.\.  V^v:\v 
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does  him  harm,  whether  he  he  assailed  hy  an 
assassiii,  or  approached  hT  poison.  And  it  is 
the  settled  construction  of  every  regulation  of 
eommeree,  that,  under  the  sanction  of  its  gen- 
eral laws,  no  person  can  introduce  into  a  com- 
munity malignant  diseases,  or  anything  which 
contaminates  its  morals,  or  endangers  its  safety. 
And  this  is  an  acknowledged  principle  appli- 
cable to  all  general  regulations.  Individuals 
in  the  enjoyment  of  their  own  rights  must  be 
careful  not  to  injure  the  rights  of  others. 

From  the  explosive  nature  of  gunpowder,  a 
city  may  ezdude  it.  Now,  this  is  an  article  of 
commerce,  and  is  not  known  to  carr^  infectious 
590*]  ^disease;  yet  to  guard  agamst  a  con- 
tingent injury,  a  city  may  prohibit  its  intro- 
duction.   These  exceptions  are  always  implied 
in  commercial  regulations,  where  the  general 
government  is  admitted  to  have  the  exclusive 
power.   They  are  not  regulations  of  commerce, 
out  acts  of  self-preservation.      And  although 
they  affect  commerce  to  some  extent,  yet  such 
effect  is  the  result  of  the  exercise  of  an  un- 
doubted power  in  the  State. 

The  objection  is  strongly  and  confidently 
urged,  that  a  license  may  be  refused  under 
these  laws,  which  would,  in  effect,  prevent  im- 
portation, as  importation  is  only  made  to  sell. 
It  is  admitted  that  a  State  law  which  shall 
prohibit  importations  of  foreign  spirits,  being 
repugnant  to  the  commercial  power  in  the 
federal  government,  and  contrary  to  the  act  of 
Omgress  on  that  subject,  would  be  void.  The 
object  of  such  a  law  would,  upon  its  face,  be  a 
regulation  of  commerce,  which  is  not  within 
the  powers  of  a  State.  But  a  State  has  a  right 
to  regulate  the  sale  of  this,  as  of  every  other 
imported  article,  out  of  the  hands  of  the  im- 
porter. 

The  license  system,  as  adopted  in  all  the 
States,  restrains  persons  from  selling  by  retail, 
who  have  not  taken  a  license;  and  a  license  to 
retail  spirits  is  granted  by  the  court,  or  some 
other  body,  at  its  discretion,  and  on  certain 
conditions.  This  is  the  character  of  the  law 
under  consideration.  The  applicant  to  obtain 
a  license  must  be  recommended  by  a  majority 
of  the  selectmen  of  the  town,  as  a  person  of 
good  moral  character.  Should  this  recom- 
mendation be  refused  improperly  or  unjustly, 
an  appeal  is  given  to  the  commissioners  of  the 
county.  But  the  commissioners  are  not  re- 
quired to  grant  any  licenses,  "when,  in  their 
opinion,  the  public  good  does  not  require  them 
to  be  granted." 

There  is  no  evidence  in  the  record  of  a  re- 
fusal to  grant  a  license  in  this  case.  The  plain- 
tiff is  cluirged  with  selling  without  a  license; 
bat  it  nowhere  appears  that  he  ever  applied  for 
one.  This  would  seem  to  be  conclusive.  For 
if  a  State  have  a  right  to  regulate  the  retail  of 
foreign  spirits,  no  one  can  retail  them  where  a 
license  is  required  without  it.  Now,  that  a 
State  may  do  this  no  one  doubts.  And  it  is 
equally  clear,  if  the  plaintiff  rests  upon  a  pro- 
hibition to  sell,  it  must  be  shown.  This  does 
not  appear  on  the  face  of  the  law,  and  if,  in 
the  exercise  of  their  discretion,  the  commis- 
sioners have  refused  all  licenses,  that  is  a  mat- 
ter of  fact  which  must  be  established.  On  this 
ground  alone,  admitting  the  force  of  the  argu- 
ments for  the  plaintiff,  his  case  must  fail. 
B»ty  not  to  rest  the  deciuon  of  §o  important 


a  question  on  a  defect  of  proof,  wo  will  oonsider 
the  case  as  if  the  fact  of  refusal  to  grant  the 
license  were  in  the  record. 

The  necessity  of  a  license  presupposes  a  pro- 
hibition of  the  riffht  to  sell  as  to  those  who  have 
no  license.  For  if  a  State  may  require  a  Ucense 
to  sell,  it  may,  in  the  exercise  of  a  proper  cUs- 
cretion,  limit  the  number  of  such  licenses  as 
the  public  good  may  seem  to  require.  This 
*is  believed  to  have  been  done  under  [*591 
every  system  of  licenses  to  retail  spirits  which 
has  been  adopted  in  the  different  States.  And 
this  limitation  may,  possibly,  lessen  the  sale  of 
the  article.  This  may  be  the  result  of  any  reg- 
ulation on  the  subject.  But  it  constitutes  no 
objection  to  the  law.  An  innkeeper  is  forbid- 
den to  allow  drunkenness  in  his  house,  and  if 
this  prohibition  be  observed,  a  less  quantity  of 
rum  is  sold.  Is  this  unconstitutional,  because 
it  may  reduce  the  importation  of  the  article? 
Such  an  argument  would  be  so  absurd  as  to  be 
at  once  rejected  by  every  sound  mindL  No  one 
could  fail  to  see  that  the  injunction  was  laid 
for  the  maintenance  of  sood  order  and  good 
morals.  To  reject  this  view  would  make  the 
excess  of  the  drunkard  a  constitutional  duty,  to 
encourage  the  importation  of  ardent  spirits. 

Such  an  argument  would  be  advanced  by  no 
one,  and  no  one  would  question  either  the  con- 
stitutionality or  expediency  of  the  law  which 
prohibits  an  innkeeper  from  encouraging 
drunkenness.  And  yet  in  this  simple  proposi- 
tion is  the  argument  answered  against  the  con- 
stitutionality of  the  laws  in  question. 

A  discretion  on  this  subject  must  be  exercised 
somewhere,  and  it  can  be  exercised  nowhere 
but  under  the  State  authority.  The  State  mav 
regulate  the  sale  of  foreign  spirits,  and  such 
regulation  is  valid,  thouffh  it  reduce  the  quan- 
tity of  spirits  consumed.  This  is  admitted. 
And  how  can  this  discretion  be  controlled? 
The  powers  of  the  general  government  do  not 
extend  to  it.  It  is  in  every  aspect  a  local 
regulation,  and  relates  exclusively  to  the  inter- 
niu  police  of  the  State. 

It  is  said  that  the  object  of  these  laws  is  to 
prohibit  the  importation  of  foreign  spirits. 
This  is  an  inference  which  their  language 
does  not  authorize.  A  license  is  only  required 
to  sell  in  less  quantitv  than  twenty-eight  gal- 
lons. A  greater  quantity  than  this  may  be  sold 
without  restriction.  But  it  is  said,  if  the  Leg- 
islature may  require  a  license  for  twenty -eight 
gallons,  it  may  extend  the  limitation  to  three 
hundred  gallons. 

In  answer  to  this  it  is  enough  to  say,  that  the 
Legislature  has  not  done  what  is  supposed  by 
the  plaintiiTs  counsel  it  might  do.  But  if  the 
Legislature  cannot  extend  the  license  to  twenty- 
eight  gallons,  what  shall  be  the  constitutional 
limit f  By  what  rule  shall  it  be  ascertained? 
Shall  a  gallon,  a  quart,  or  a  pint  be  the  limit? 
This  is  altogether  arbitrary,  and  must  depend 
upon  the  discretion  of  the  law  making  power 
— ^the  same  discretion  that  imposes  a  tax,  de- 
fines offenses  and  prescribes  their  punishment, 
and  which  controls  the  internal  policy  of  the 
State?  Will  it  be  contended  that  the  Legis- 
lature cannot  exercise  the  power,  as  it  maT  be 
exercised  beyond  the  proper  limit?  This  logic 
is  not  good  when  applied  to  the  practical  oper- 
ations of  the  government.  The  argument  ia^ 
power  may  be  aYraaed.  \2h!iK«doi«  V\»  oaxoksX.  \)^ 
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exercised.  What  power  dependent  on  human 
agencv  may  not  be  abused? 
592*]  •in  all  matters  of  government,  and 
especially  of  police,  a  wide  discretion  is  neces- 
sary. It  is  not  susceptible  of  an  exact  limita- 
tion, but  must  be  exercised  under  the  changing 
exigencies  of  society.  In  the  progress  of  pop- 
ulation, of  wealth,  and  of  civilization,  new  and 
▼icious  indulgences  spring  up,  which  require 
restraints  that  can  only  be  imposed  by  the  legis- 
lative power.  When  this  power  shall  be  ex- 
erted, how  far  it  shall  be  carried,  and  where  it 
shall  cease,  must  mainly  depend  upon  the  evil 
to  be  remedied.  Under  the  pretense  of  a  police 
regulation,  a  State  cannot  counteract  the  com- 
mercial power  of  Congress.  And  yet,  as  has 
been  shown,  to  guard  the  health,  morals,  and 
safety  of  the  community,  the  laws  of  a  State 
may  prohibit  an  importer  from  landing;  his 
goods,  and  may  sometimes  authorize  their  de- 
struction. But  this  exception  to  the  operation 
of  the  general  commercial  law  is  limited  to  the 
existing  exigency.  Still,  it  is  clear  that  a  law 
of  a  State  is  not  rendered  unconstitutional  by 
an  incidental  reduction  of  importation.  And 
especially  is  this  not  the  case,  when  the  State 
regulation  has  a  salutary  tendency  on  society, 
and  is  founded  on  the  highest  moral  consider- 
ations. 

The  police  power  of  a  State  and  the  foreign 
commercial  power  of  Congress  must  stand  to- 
gether. Neither  of  them  can  be  so  exercised 
as  materially  to  affect  the  other.  The  sources 
and  objects  of  these  powers  are  exclusive,  dis- 
tinct, and  independent,  and  are  essential  to 
both  governments.  The  one  operates  upon  our 
foreign  intercourse,  the  other  upon  the  internal 
concerns  of  a  State.  The  former  ceases  when 
the  foreign  product  becomes  commingled  with 
he  other  property  in  the  State.  At  this  point  the 
local  law  attaches,  and  regulates  it  as  it  does 
other  property.  The  State  cannot,  with  a  view  to 
encourage  its  local  manufactures,  prohibit  the 
use  of  foreign  articles,  or  impose  such  a  regu- 
lation as  shall  in  effect  be  a  prohibition.  But 
it  may  tax  such  property  as  it  taxes  other  and 
similar  articles  in  the  State,  either  specifically 
or  in  the  form  of  a  license  to  sell.  A  license 
may  be  required  to  sell  foreign  articles,  when 
those  of  a  domestic  manufacture  are  sold  without 
one.  And  if  the  foreign  article  be  injurious 
to  the  health  or  morals  of  the  community,  a 
State  may,  in  the  exercise  of  that  great  and 
conservative  police  power  which  lies  at  the 
foundation  of  its  prosperity,  prohibit  the  sale 
of  it.  No  one  doubts  this  in  relation  to  infected 
goods  or  licentious  publications.  Such  a  regu- 
lation must  be  made  in  good  faith,  and  have 
for  its  sole  object  the  preservation  of  the  health 
or  morals  of  society,  if  a  foreign  spirit  should 
be  imported  containing  deleterious  ingredients, 
fatal  to  the  health  of  those  who  use  it,  its  sale 
mav  be  prohibited. 

When  in  the  appropriate  exercise  of  these 
federal  and  State  powers,  contingently  and  in- 
ddently  their  lines  of  action  run  into  each 
other;  if  the  State  power  be  necessary  to  the 
preservation  of  the  morals,  the  health,  or  safetv 
of  the  community,  it  must  be  maintained. 
893*]  *But  this  exigency  is  not  to  be  founded 
on  any  notions  of  commercial  policy,  or  sus- 
tmincd  by  a  course  of  reasoning  about  that 
tvh/ch  may  he  auppoaed  to  affect,  in  some  de- 


gree, the  publie  welfare.  The  Import  must 
be  of  such  a  character  as  to  produce,  bv  its 
admission  or  use,  a  great  physical  or  moral  evil 
Any  diminution  of  the  revenue  arising  from 
this  exercise  of  local  power  would  be  more 
than  repaid  by  the  beneficial  results.  By  pre- 
serving, as  far  as  possible,  the  health,  the  safety 
and  the  moral  energies  of  society,  its  prosperity 
is  advanced. 

In  McCulloch  t.  The  State  of  Maryland,  4 
Wheat.  428,  this  court  say:  'It  is  admitted 
that  the  power  of  taxing  the  people  and  their 
property  is  essential  to  the  very  existence  of  sov- 
emment,  and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable,  to  the  utmost 
extent  to  which  the  government  may  choose  to 
carrv  It.  The  onlv  security  against  the  abuse 
of  this  power  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax,  the 
Legislature  acts  upon  its  constituents.  This  Is 
in  ffeneral  a  sufficient  security  against  erroneooa 
ana  oppressive  taxation." 

"The  people  of  a  State,  therefore,  glye  to 
their  government  a  right  of  taxing  themselves 
and  their  property,  and  as  the  exigencies  of 
government  cannot  be  limited,  they  pretoribe 
no  limits  to  the  exercise  of  this  right,  resting 
confidentlv  on  the  interest  of  the  legislator, 
and  on  the  Influence  of  the  constituents  over 
their  representatives,  to  guard  them  against 
abuse." 

Believing  the  laws  of  Massachusetts  to  regu- 
late licenses  for  the  sale  of  spirituous  liquors 
to  be  constitutional,  I  affirm  the  judgment  In 
this  case. 

Andrew  Peiroe,  Jr.,  and  Thomas  W.  Pelroe^  ▼. 
The  State  of  New  Hampshire. 

This  Is  a  writ  of  error  to  the  Supreme  Ooort 
of  New  Ilsnipshire,  on  a  judgment  given  by 
that  court,  sustaining  the  validity  of  the  Act 
of  that  State,  "regulating  the  sale  of  wines  and 
spirituous  liquors,"  "approved  4th  July,  1838;" 
wliich  is  alleffed  to  be  in  violation  of  the  Con- 
stitution of  the  United  States,  and  the  revenue 
acts  of  Congress  made  in  pursuance  thereof. 

The  first  section  provides,  "that  if  any  per- 
son shall,  without  license  from  the  selectmen 
of  the  town,  etc.,  sell  any  wine,  rum,  gin, 
brandy,  or  other  spirits,  in  any  quantity,  etc, 
such  person,  so  offending,  for  each  and  every 
such  offense,  etc,  shall  pay  a  sum  not  exceeding 
fifty  dollars,"  etc.  The  indictment  charged  the 
defendants  in  the  State  court  with  having  sold 
one  barrel  of  gin  without  a  license. 

On  the  trial,  it  was  proved  that  the  barrel  of 
gin  was  purchased  by  the  defendants  in  Boston, 
brought  coastwise  to  the  landing  at  Piscataqua 
Bridge,  and  thence  to  the  defendants'  store  In 
Dover,  and  afterwards  sold  in  the  same  barrel. 

The  views 
Thurlow  V.  The 

at  the  present  term,  as  regards  the  power  of  a 
State  to  require  a  license  for  the  sale  of  spiritu- 
ous liquors,  apply  equal  I  v  to  the  present  ease, 
a  State  may  require  a  license  to  sell  ardent 
spirits  of  domestic  manufacture,  as  well  as  for- 
eign. And  the  only  difference  between  this  case 
and  the  one  above  cited  is,  that  the  defendants 
imported  this  barrel  of  gin  from  the  State  of 
Mav&iiavW&eUa  V.c>  Wi^V.  ^l  "t^^Hi  ^SA.m^KlTe>  where 


expressed  by  me  in  the  case  of 
le  *State  of  Massachusetts,  [*504 
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they  told  it;  and  tbf>y  claim  the  right  of  im- 
porters to  sell  without  a  license. 

In  the  case  of  Brown  y.  The  State  of  Mary- 
land, 12  Wheat.  449,  after  sustaining  the  right 
of  the  importer  to  sell  a  package  of  foreign 
goods  without  a  license,  which  an  act  of  Mary- 
land required,  the  court  say:  "It  may  be  proper 
to  add,  that  we  suppose  the  principles  laid 
down  in  this  case  to  apply  equally  to  importa- 
tions from  a  sister  State." 

This  remark  of  the  court  was  incidental  to 
the  question  before  it,  and  the  point  was  not 
necessarily  inyoWed  in  the  decision.  Whilst 
the  remark  cannot  fail  to  be  considered  with 
the  greatest  respect,  coming  as  it  did  from  a 
most  learned  and  eminent  Chief  Justice,  yet 
it  cannot  be  receiyed  as  authority.  It  must 
l\a?e  been  made  with  less  consideration  than 
the  other  points  ruled  in  that  important  case. 

The  power  to  regulate  commerce  among  the 
several  State  is  giyen  to  Congress  in  the  same 
vords  as  the  power  oyer  foreign  commerce. 
But  in  the  same  article  it  is  declared,  that  "no 
preference  shall  be  giyen  by  any  regulation  of 
commerce  or  reyenue  to  the  ports  of  one  State 
ofer  those  of  another;  nor  snail  vessels  bound 
to  or  from  one  State  be  obliged  'to  enter,  clear, 
or  pay  duties  in  another."  And  it  is  supposed 
that  the  declaration,  "that  no  State,  without 
the  consent  of  Congress,  shall  lay  any  impost 
or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its 
inspection  laws,"  refers  to  foreign  commerce. 
A  revenue  to  the  general  ffovernment  could 
never  have  been  contemplated  from  any  regu- 
lation of  commerce  among  the  seyeral  States. 
Countervailing  duties,  under  the  Confedera- 
tion, were  imposed  by  the  different  States  to 
such  an  extent  as  to  endanger  the  confederacy. 
But  this  cannot  be  done  under  the  ConstitutioTi 
by  ODDgress,  in  whom  the  power  to  regulate 
commerce  among  the  States  is  vested. 

The  word  "import,"  in  a  commercial  sense, 
means  the  goods  or  other  articles  brought  into 
thii  country  from  abroad — from  another  coun- 
trj.  In  this  sense  an  importer  is  a  person  en- 
gaged in  foreign  commerce.  And  it  appears 
that  in  the  acts  of  Congress  which  regulate  for- 
eign commerce  he  is  spoken  of  in  that  light. 
In  Brown  y.  The  State  of  Maryland,  12  Wheat. 
443,  the  court  say,  the  act  of  Maryland  "de- 
niei  to  the  importer  the  right  of  using  the  priv- 
ilegt  whkh  he  nas  purchased  from  the  United 
States,  until  he  has  purchased  it  from  the 
State."  And  it  was  upon  the  ground  that  the 
tax  was  an  additional  charge  or  impost  upon 
595*]  the  thing  imported,  *which  a  State 
could  not  impose,  that  the  above  act  was  held 
to  be  unconstitutional. 

But  neither  the  facts  nor  the  reasons  of  that 
case  apply  to  a  person  who  transports  an  arti- 
cle from  one  State  to  another.  In  some  cases, 
the  transportation  is  only  made  a  few  feet  or 
rods,  and  generally  it  is  attended  with  little 
risk;  and  no  duty  is  paid  to  the  federal  or 
State  goyemment.  And  why  should  property, 
when  conyeyed  over  a  State  line,  be  exempt 
from  taxation  which  is  common  to  all  other 
property  in  the  State? 

There  is  no  act  of  Congress  to  which  the  li- 
eense  law,  as  applied  to  this  case,  can  be  held 
repugnant.  And  the  general  "power  in  Con- 
greas  to  ri^guiate  commerce  Mmong  the  aeyeral 


States,^  under  the  restrictions  in  the  Constitu- 
tion, cannot  affect  the  yalidity  of  the  law.  The 
Constitution  prohibits  impost  duties  on  a  com- 
mercial interchange  of  commodities  among  the 
States.  The  tax  in  the  form  of  a  license,  as 
here  presented,  counteracts  no  policy  of  the 
federal  government,  is  repugnant  to  no  power 
it  can  exercise,  and  is  imposed  by  the  exercise 
of  an  undoubted  power  in  the  State.  The  li- 
cense system  is  a  police  regulation,  and,  as 
modified  in  the  State  of  New  Hampshire,  was 
designed  to  restrain  and  preyent  immoral  indul- 
gences, and  to  advance  the  moral  and  physical 
welfare  of  society. 

The  owner  of  the  property,  who  purchased 
it  in  Massachusetts  and  transported  it  to  New 
Hampshire,  is  not  an  importer  in  the  sense  in 
which  that  term  is  used  in  the  case  of  Brown  t« 
The  State  of  Maryland.  And  there  is  nothing 
in  the  general  reasoning  of  that  case,  or  in  the 
facts,  which  can  bring  into  doubt  the  constitu- 
tionality of  the  New  Hampshire  law. 

If  the  mere  conveyance  of  property  from  one 
State  to  another  shall  exempt  it  from  taxation, 
and  from  general  State  regulation,  it  will  not 
be  difficult  to  avoid  the  police  laws  of  any 
State,  especially  by  those  who  live  at  or  near 
the  boundary.  If  this  tax  had  been  laid  on 
the  property  as  an  import  into  the  State,  the 
law  would  have  been  repugnant  to  the  Consti- 
tution. It  would  have  been  a  regulation  of 
commerce  among  the  States,  which  has  been 
exclusiyely  given  to  Congress.  One  of  the 
objects  in  adopting  the  Constitution  was,  to 
regulate  this  commerce,  and  to  preyent  the 
States  from  imposing  a  tax  on  the  commerce  of 
each  other.    If  this  power  has  not  been  dele- 

fated  to  Congress,  it  is  still  retained  by  the 
tates,  and  may  be  exercised  at  their  discretioii« 
as  before  the  adoption  of  the  Constitution. 
For  if  it  be  a  reserved  power,  Congress  can 
neither  abridge  nor  abolish  it. 

But  this  barrel  of  spn,  like  all  other  property 
within  the  State  of  New  Hampshire,  was  liable 
to  taxation  by  the  State.  It  comes  under  the 
general  regulation,  and  cannot  be  sold  without 
a  license.  The  right  of  an  importer  of  foreign 
spirits  to  sell  in  the  cask,  without  a  license, 
does  not  attach  to  the  plaintiffs  in  error,  on 
account  *of  their  having  transported  [*590 
this  property  from  Massachusetts  to  New 
Hampshire.  I  affirm  the  judgment  of  the 
State  court. 

Joel  Fletcher  t.  The  State  of  Rhode  Island. 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Rhode  Island,  under  the  26th  section  of  the 
Judiciary  Act  of  1789.  Fletcher  was  indicted 
for  selling  strong  liquor,  to  wit,  rum,  gin,  and 
brandy,  in  less  quantity  than  ten  gallons,  in 
violation  of  the  law  of  Rhode  Island.  From 
the  evidence,  it  appeared  that  the  brandy  which 
he  sold  was  purchased  by  him  at  Boston,  in 
the  State  of  Massachusetts,  that  it  was  imported 
into  the  United  States  from  France  for  sale, 
and  that  the  duties  had  been  reg^arly  paid  at 
the  port  of  Boston.  The  sale  of  the  liquor  was 
admitted  by  the  defendant,  as  charged  in  the 
indictment. 

In  the  defense  it  was  insisted,  that  the 
License  Act  was  void,  it  being  repugnant  to 
that  clause  of  the  %ih  McUoik  fA  \>1%  ConaWVoL* 
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tion  of  the  United  States  which  provides, 
"that  the  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imports,  and  excises, 
to  pay  dehts,  and  provide  for  the  common  de- 
fense and  general  welfare  of  the  United  States ; 
but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States;"  and  is 
also  repugnant  to  that  clause  of  the  8th  section 
which  provides,  "that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States,  and  with 
the  Lidian  tribes ;''  and  also  repugnant  to  that 
clause  which  declares,  that  "no  State  shall, 
without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspec- 
tion laws,  and  the  acts  of  Congress  in  pursu- 
ance of  the  aforesaid  several  clauses  of  said 
Constitution,"  etc. 

The  Supreme  Court  of  the  State  maintained 
the  validity  of  the  State  statute,  and  to  reverse 
that  judgment  this  writ  of  error  is  prosecuted. 

The  opinions  given  by  me  In  the  cases  of 
Thurlow  V.  The  State  of  Massachusetts,  and 
Peirce  et  al.  v.  The  State  of  New  Hampshire, 
decide,  so  far  as  I  am  concerned,  this  case. 
The  first  case  related  to  the  sale  of  spirits  of 
foreign  importation,  not  in  the  hands  of  the 
importer;  the  second,  to  domestic  spirits  trans- 
ported from  one  State  to  another.  And  the  in- 
dictment now  under  consideration  relates  to 
the  sale  of  foreign  spirits,  purchased  in  Massa- 
chusetts and  transported  to  Rhode  Island. 
There  is,  however,  one  point  made  in  this  case, 
which  was  not  embraced  by  the  facts  contained 
In  either  of  the  others.  It  was  "agreed,  that 
the  town  council  of  Cumberland,  in  Rhode 
Island,  refused  to  erant  any  license  for  retail- 
ing strong  liquors  for  a  year  from  April,  1845, 
having  been  instructed  to  that  effect  by  a  town 
meeting."  The  effect  of  this  proceeding  was 
to  prohibit  the  sale  of  spirituous  liquors  in  the 
town  of  Cumberland  in  less  quantities  than  ten 
gallons. 

697*]  *There  is  no  constitutional  objection 
to  the  exercise  of  this  discretion  under  the  au- 
thority of  the  State  law.  In  the  first  place,  no 
system  of  licenses  to  retail  spirits  has  author- 
ized the  grant,  except  upon  certain  conditions. 
No  one,  it  is  presumed,  can  claim  a  license  to 
retail  spirits  as  a  matter  of  right.  Under  the 
law  of  the  State,  a  discretion  is  to  be  exercised, 
not  only  as  regards  the  individuals  who  apply, 
but  also  as  to  the  number  that  shall  be  licensed 
in  each  town.  And,  if  it  shall  be  determined 
that  a  certain  town  is  not  entitled  to  a  license, 
it  is  not  perceived  how  such  a  decision  can  be 
controlled.  In  the  case  of  Fletcher,  it  seems 
that  the  town  council,  who  have  the  power 
to  make  the  grant,  were  influenced  to  refuse  it 
by  the  popular  vote  of  the  town.  A  more  sat- 
isfactory mode  of  instructing  public  officers, 
it  would  seem,  could  not  be  adopted. 

This  produces  no  restriction  on  the  sale  of 
spirits  m  any  quantity  exceeding  ten  gallons. 
And    there    is    nothing    in    the    record    which 
shows  that  licenses  are  not  granted  in  the  ad- 
jacent towns  within  the  State.  But  if  this  did 
appear,  it  would  not  avoid  the  force  of  the  act. 
I  think  this  regulation  is  clearly   within  the 
power  of  the  State  of  Rhode  Island,  and,  con- 
aequently,  that  the  act  is  not  repugnant  to  the 
ConatitutioD  of  the  United  StateiB,  or  to  any  act 
990 


of  Congress  passed  in  pursuance  of  it.  I  there- 
fore affirm  the  judgment  of  the  Supreme  Court. 

Mr.  Justice  Catron: 
Peirce  et  aL  t.  New  Hampshire. 

Andrew  Peirce  and  two  others  were  Indicted 
for  selling  one  barrel  of  gin,  contrary  to  a  stat- 
ute of  New  Hampshire,  passed  in  1838,  which 
provides,  that  if  any  person  shall,  without  li- 
cense from  the  selectmen  of  the  town  where 
such  person  resides,  sell  any  wine,  rum,  gin, 
brandy,  or  other  spirits,  in  any  quantity,  or 
shall  sell  any  mixed  liquors,  part  of  which  are 
spirituous,  such  person  so  offending,  for  each 
offense,  on  conviction  upon  an  indictment, 
shall  forfeit  and  pay  a  sum  not  exceeding  fifty 
dollars,  nor  less  than  twenty-five  dollars,  for 
the  use  of  the  county. 

The  barrel  of  gin  had  been  purchased  by  the 
defendants  at  Boston,  in  the  Commonwealth  of 
Massachusetts,  and  was  brought  coastwise  by 
water  near  to  Dover,  in  New  Hampshire^  wliere 
it  was  sold  in  the  same  barrel  and  condition  that 
it  had  been  purchased  in  Boston.  Part  of  the 
regular  business  of  the  defendants  was  to  leD 
ardent  spirits  in  large  quantities. 

The  defendants'  counsel  contended,  on  the 
trial,  that  the  statute  of  1838  was  unconstitu- 
tional and  void,  because  the  same  is  in  viola- 
tion of  certain  public  treaties  of  the  United 
States  with  Holland,  France,  and  other  coun- 
tries, containing  stipulations  for  the  admission 
of  spirits  into  the  United  States,  and  because  it 
is  repugnant  *to  the  two  following  [*698 
clauses  in  the  Constitution  of  the  United  States, 
viz.: 

"No  State  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  nee- 
essarv  for  executing  its  inspection  laws." 

"The  Confess  shall  have  power  to  regulate 
commerce  with  foreign  nations,  and  among  Uis 
several  States,  and  with  the  Indian  tribes." 

In  answer  to  these  objections,  the  court  in- 
structed the  jury,  that  the  statute  of  July  4, 
1838,  was  not  entirely  void,  if  it  might  have  an 
operation  constitutionally  in  any  case;  and  that 
as  far  as  this  case  was  concern r^d.  it  could  not 
be  in  violation  of  any  treaty  with  any  foreign 
power  which  had  been  referred  to,  pcrmittinff 
the  introduction  of  foreign  spirits  into  the  UnitM 
States,  because  the  liquor  in  question  here  was 
proved  to  be  American  gin. 

The  court  further  instructed  the  jury,  that 
this  statute,  as  it  regarded  this  case,  was  not 
repugnant  to  the  clause  in  the  Constitution 
of  the  United  States  providing  that  no  State 
shall,  without  the  consent  of  Congress,  lay  any 
duty  on  imports  or  exports,  because  the 
gin  in  this  case  was  not  a  foreign  article, 
and  was  not  imported  into,  but  had  been  man- 
ufactured in,  the  United  States. 

The  court  further  instructed  the  jury,  that 
this  State  could  not  regulate  commerce  be- 
tween this  and  other  States;  that  this  State 
could  not  prohibit  the  introduction  of  articles 
from  another  State  with  such  a  view,  nor  pro- 
hibit a  sale  of  them  with  such  a  purpose;  but 
that,  although  the  State  could  not  make  such 
laws  with  such  views  and  for  such  purposei, 
she  was  not  entirely  forbidden  to  legislate  ia 
WelaUou  V>   uticlea   introduced    from    foreign 
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eomitries  or  from  other  States;  that  the  might 
tix  them  the  same  as  other  property,  and 
might  regulate  the  sale  to  some  extent;  that  a 
SUte  might  pass  health  and  police  laws  which 
would,  to  a  certain  extent,  anect  foreign  com- 
meree,  and  commerce  between  the  States;  and 
that  this  statute  was  a  regulation  of  that  ohar- 
tcter,  and  constitutional. 

The  jury  foimd  the  defendants  guilty,  and 
the  Court  of  Common  Pleas  fined  them  thirty 
dollais;  from  which  they  prosecuted  their  writ 
of  error  to  the  superior  Court  of  Judicature  of 
New  Hampshire,  where  the  judgment  was  af- 
firmed. The  present  writ  of  error  is  prosecuted, 
under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,  to  reverse  the  judgment  of  the 
State  court  of  New  Hampshire,  on  the  erounds 
above  stated.  And  the  question  and  the  case 
presents  for  our  consideration  are,  whether 
the  State  laws,  and  the  judgment  founded  on 
them,  are  repugnant  to  the  Constitution  of  the 
United  States.  The  court  below  having  de- 
dded  in  favor  of  their  validity,  this  is  the  only 
question  that  comes  within  our  jurisdiction, 
although  divers  others  were  presented  to  and 
adjudged  by  the  State  court. 

The  importance  of  this  case,  as  regards  its 
519*]  bearing  on  the  commerce  *among  the 
States,  and  on  the  relations  and  riehts  of  their 
citizens  and  inhabitants,  is  not  to  be  disguised. 
To  my  mind  it  presents  most  delicate  and  dif- 
ficult considerations. 

The  first  objection,  that  the  statute  of  New 
Hampshire  violated  certain  treaties  with  Hol- 
land, France,  etc.,  providing  for  the  admission 
of  ardent  spirits,  has  no  application  to  the  case, 
at  the  spirits  sold  were  not  foreign,  but  Amer- 
iean  gin. 

The  second  objection  relies  on  the  first  article 
and  tenth  section  of  the  Constitution,  which 
provides,  that  '^o  State  shall  lay  any  im- 
posts or  duties  on  imports  or  exports,  nor 
toy  duty  on  tonnage,"  imless  with  the  assent 
of  Congress,  etc.  These  are  negative  restric- 
tioiis,  where  the  Constitution  operates  by  its 
own  force;  but  as  no  duty  or  tax  was  im- 
posed on  Uie  gin  introducea  into  New  Hamp- 
shire from  Massachusetts,  either  directly  or  in- 
directly, these  prohibitions  on  the  State  power 
do  not  apply. 

The  tUrd  objection  proceeds  on  the  clause, 
that  ''the  Congress  shall  have  power  to  regu- 
late commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes,^ 
Ui  which  it  is  insisted  the  State  statute  is  op- 
posed. The  power  given  to  Congress  is  unre- 
•tricted,  and  broad  as  tlM  subjects  to  which  it 
relates;  it  extends  to  all  lawful  commerce  with 
foreign  nations,  and  in  the  same  terms  to  all 
lawful  commerce  among  the  States;  and 
"among"  means  between  two  only,  as  well  as 
among  more  than  two;  if  it  was  otherwise,  then 
an  intermediate  State  might  interdict  and  ob- 
•traet  the  transportation  of  imports,  over  it  to  a 
third  State,  and  thereby  impair  the  general 
power.  The  article  in  question  was  introduced 
from  one  State  directly  into  another,  and  the 
irst  question  is,  Was  it  a  subject  of  lawful 
eommeroe  among  the  States,  that  Congress  can 
regulate?  That  ardent  spirits  have  been  for 
ages,  and  now  are,  subjects  of  sale  and  of  law- 
ral  commerce,  and  that  of  a  large  class,  through- 
ovt  a  great  portion  of  the  dviUsed  world,  is 


not  open  to  controversy;  so  our  commerelal 
treaties  with  foreign  powers  declare  them  to  be, 
and  so  the  dealing  in  them  among  the  State  of 
this  Union  recognizes  them  to  he.  But  this 
condition  of  the  subject  matter  was  met  by  the 
State  decision  on  the  ground,  and  on  this  only, 
**that  the  State  might  pass  health  and  police 
laws  which  would,  to  a  certain  extent,  affect 
foreign  commerce,  and  commerce  between  the 
States;  and  that  the  statute  [of  New  Hamp- 
shire] was  a  regulation  of  that  character,  and 
constitutional." 

This  was  the  charge  to  the  jury,  and  on  it 
the  verdict  and  judgment  are  founded,  and 
which  the  State  court  of  last  resort  affirmed. 
The  law  and  the  decision  apply  equally  to  for- 
eign and  to  domestic  spirits,  as  they  must  do  on 
the  principles  assumed  in  support  of  the  law. 
The  assumption  is,  that  the  police  power  was 
not  touched  by  the  Constitution,  but  left  to  the 
States  as  the  Constitution  found  it.  This  is 
admitted;  and  whenever  a  thing,  from  charac- 
ter or  condition,  *is  of  a  description  to  [*0OO 
be  regulated  by  that  power  in  the  State,  then 
the  regulation  may  be  made  by  the  State,  and 
Congress  cannot  interfere.  But  this  must  al- 
ways depend  on  facts,  subject  to  legal  ascer* 
tainment,  so  that  the  injury  may  have  redress 
And  the  fact  must  find  its  support  in  this^ 
whether  the  prohibited  article  belongs,  to,  and 
is  subject  to  be  regulated  as  part  of,  foreign 
commerce,  or  of  commerce  among  the  States. 
If,  from  its  nature,  it  does  not  belong  to  com- 
merce, or  if  its  condition,  from  putrescence  or 
other  cause,  is  such  when  it  is  about  to  enter 
the  State  that  it  no  longer  belongs  to  commerce^ 
or,  in  other  words,  is  not  a  commercial  article, 
then  the  State  power  may  exclude  its  introduc- 
tion. And  as  an  incident  to  this  power,  a  State 
may  use  means  to  ascertain  the  fact.  And  here 
is  the  limit  between  the  sovereign  power  of  the 
State  and  the  federal  power.  That  is  to  say,  that 
which  does  not  belong  to  commerce  is  within 
the  jurisdiction  of  the  police  power  of  the  State ; 
and  that  which  does  belong  to  commerce  is 
within  the  jurisdiction  of  the  United  States. 
And  to  this  limit  must  all  the  general  views 
come,  as  I  suppose,  that  were  suggested  in  the 
reasoning  of  this  court  in  the  cases  of  Gibbons 
T.  C^en,  Brown  v.  The  State  of  Maryland, 
and  New  York  v.  Miln. 

What,  then,  is  the  assumption  of  the  State 
court  7  Undoubtedly,  in  effect,  that  the  State 
had  the  power  to  declare  what  should  be  an 
article  of  lawful  commerce  in  the  particular 
State;  and,  having  declared  that  ardent  spirits 
and  wines  were  deleterious  to  morals  and  health, 
they  ceased  to  be  commercial  commodities  there, 
and  that  then  the  police  power  attached,  and 
consequently  the  powers  of  Congress  could  not 
interfere.  The  exclusive  State  power  is  made 
to  rest,  not  on  the  fact  of  the  sts^  or  condition 
of  the  article,  nor  that  it  is  property  usually 
passing  by  sale  from  hand  to  hand,  but  on  tlM 
declaration  found  in  the  State  laws,  and  as- 
serted as  the  State  policy,  that  it  shall  be  ex- 
cluded from  commerce.  And  by  this  means 
the  sovereign  jurisdiction  in  the  State  is  attempt- 
ed to  be  created,  in  a  case  where  it  did  not 
previously  exist. 

If  this  be  the  true  construction  of  the  con- 
stitutional provision,  then  the  paramount  power 
of  Congress  to  regulate  commerce  is  subject  to 
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a  very  material  liniitation;  for  it  takes  from 
Congress,  and  leaves  with  the  States,  the  power 
to  determine  the  commodities,  or  articles  of 
property,  which  are  the  subjects  of  lawful  com- 
merce. Congress  mav  regulate,  but  the  States 
determine  what  shall  or  shall  not  be  regulated. 

Upon  this  theory,  the  power  to  regulate  com- 
merce, instead  of  being  paramount  over  the 
subject,  would  become  subordinate  to  the  State 
police  power;  for  it  is  obvious  that  the  power 
to  determine  the  articles  which  may  be  the  sub- 
jects of  commerce,  and  thus  to  circumscribe 
Its  scope  and  operation,  is,  in  effect,  the  con- 
trolUng  one.  The  police  power  would  not  only 
be  a  formidable  rival,  but,  in  a  struggle,  must 
necessarily  triumph  over  the  commercial  pow- 
001*]  er,  *a8  the  power  to  regulate  is  de- 
pendent upon  the  power  to  fix  and  determine 
upon  the  subjects  to  be  reflated. 

The  same  process  of  legislation  and  reason- 
ing ado]>ted  oy  the  State  and  its  courts  could 
brmg  within  the  police  power  any  article  of 
consumption  that  a  State  might  wish  to  exclude, 
whether  it  belonged  to  that  which  was  drank, 
or  to  food  and  clothing;  and  with  nearly  equal 
claims  to  propriety,  as  malt  liquors  and  the 

Eroduce  of  fruits  other  than  grapes  stand  on  no 
igher  grounds  than  the  light  wines  of  this  and 
other  countries,  excluded,  in  effect,  by  the  law 
as  it  now  stands.  And  it  would  be  only  an- 
other step  to  regulate  real  or  supposed  extrava- 
gance in  food  and  clothing.  And  in  this 
connection  it  may  be  proper  to  say,  that  the 
three  States  whose  laws  are  now  before  us  had 
in  view  an  entire  prohibition  from  use  of  spirits 
and  wines  of  everv  description,  and  that  their 
main  scope  and  object  is  to  enforce  exclusive 
temperance  as  a  policy  of  State,  under  the  be- 
lief that  such  a  policy  will  best  subserve  the 
interests  of  society;  and  that  to  this  end,  more 
than  to  any  other,  has  the  sovereign  power  of 
these  States  been  exerted;  for  it  was  admitted, 
un  the  argument,  that  no  licenses  are  issued, 
and  that  exclusion  exists,  so  far  as  the  laws 
can  produce  the  result — at  least,  in  some  of  the 
States— and  that  this  was  the  policy  of  the  law. 
For  these  reasons,  I  think  the  case  cannot  depend 
on  the  reserved  power  in  the  State  to  regulate 
its  own  police. 

Had  the  gin  imported  been  "an  import"  from 
a  foreign  country,  then  the  license  law  prohibit- 
ing its  sale  by  the  importer  would  be  void.  The 
reasons  for  this  conclusion  are  given  in  my 
opinion  on  the  case  of  Thurlow  v.  The  Common- 
wealth of  Massachusetts,  and  need  not  to  be  re- 
peated, and  are  founded  on  the  case  of  Brown 
▼.  The  State  of  Maryland.  The  next  inquiry 
ia,  did  it  stand  on  the  foot  of  "an  import," 
coming,  as  it  did,  from  another  State?  If  it  be 
true,  as  the  State  courts  held  it  was,  that  Con- 
gress has  the  exclusive  power  to  regulate  com- 
merce among  the  States  (the  States  having 
none),  and  the  gin  introduced  being  an  article 
of  commerce,  and  the  State  license  law  being  a 
regulation  of  commerce  (as  it  was  held  by  this 
court  to  be  in  the  case  of  Brown  y.  The  State  of 
Maryland),  then  the  State  law  is  void,  because 
the  State  had  no  power  to  act  in  the  matter  by 
way  of  regulation  to  any  extent. 

This  narrows  the  controversy  to  the  single 

point,  whether  the  States  have  power  to  regulate 

tbeir  own  mode  of  commerce  among  the  States, 

during  the  time  the  power  of  Congress  lies  dor- 
SO0 


mant,  and  has  not  been  exercised  in  regard  to 
such  commerce. 

Although  some  regulations  have  been  made 
by  0>ngress  affecting  the  coasting  trade,  re- 
quiring manifests  of  cargoes  where  they  exceed 
a  certain  value,  to  prevent  smuggling,  and  for 
other  purposes,  still,  no  regulation  eixists  in- 
fecting, in  any  degree,  such  an  import  as  the 
one  under  consideration.  It  must  find  protec- 
tion against  the  State  law  under  the  Constitu* 
tion,  or  it  can  have  none.  This  is  also  true  as 
*respects  similar  articles  of  commerce  [*0Oa 
passmff  from  State  to  State  by  land.  Congress 
has  left  the  States  to  proceed  in  this  regard  as 
they  were  proceeding  when  the  Constitution 
was  adopted. 

Is,  then,  the  power  of  0>ngress  exclusive? 

The  advocates  of  this  construction  insist,  that 
it  has  been  settled  by  this  court  that  the  power 
to  regulate  commerce  is  exclusive,  and  can  be 
exercised  by  Congress  alone.  And  the  inquiry 
in  advance  of  further  discussion  is,  Has  the 
construction  been  thus  settled?  The  principal 
case  relied  on  is  that  of  Gibbons  y.  Ogden,  0 
Wheat.  1,  in  support  of  the  assumption.  In 
that  case  a  monopoly  had  been  granted  to  the 
inventors  of  machinery  propelled  by  steam, 
which,  when  applied  to  vessels,  forced  them 
through  the  water.  The  law  of  monopoly  of 
New  York  extended  to  the  tide  waters,  and  for 
navigating  these  with  two  steamboats  belonsing 
to  Gibbons,  a  bill  was  filed  against  him,  and  he 
was  enjoined  by  the  State  courts  of  New  York; 
and  in  his  answer  he  relied  on  licenses  srantcd 
under  the  Act  of  18th  February,  1793,  lor  en- 
rolling and  licensing  ships  and  vessels  to  bsi 
employed  in  the  coasting  trade,  and  for  regu- 
lating the  same.  This  was  the  sole  defense* 
The  court  first  held  that  the  power  to  regulata 
commerce  included  the  power  to  regulate  navi. 
gation  also,  as  an  incident  to,  and  part  of,  com* 
merce. 

After  discussing  many  topics  connected  with, 
or  supposed  to  be  connected  with,  the  subject, 
the  power  of  taxation  was  considered  by  the 
court,  and  the  powers  to  tax  in  the  States  and 
the  United  States  compared  with  the  power  to 
regulate  commerce,  and  in  this  connection  the 
Chief  Justice,  delivering  the  opinion  of  the 
court,  said:  "But,  when  a  State  proceeds  to 
regulate  commerce  with  foreign  nations,  or 
among  the  several  States,  it  is  exercising  the 
very  power  granted  to  Congress,  and  is  doing 
the  very  thing  which  Congress  is  authorized  to 
do.  There  is  no  analogy,  then,  between  the 
power  of  taxation  and  the  power  of  regulating 
commerce.  In  discussing  the  question,  whether 
this  power  is  still  in  the  States,  in  the  case  under 
consideration,  we  may  dismiss  from  it  the  in- 
quiry, whether  it  is  surrendered  by  the  mere 
grant  to  Congress,  or  is  retained  until  Congress 
shall  exercise  the  power.  We  may  dismiss  that 
inquiry,  because  it  has  been  exercised,  and  the 
regulations  Congress  deemed  proper  to  make 
are  now  in  full  operation.  The  sole  question 
is,  Can  a  State  regulate  commerce  with  foreign 
nations,  and  among  the  States,  while  Gongresa 
is  regulating  it?" 

And  then  the  court  proceeds  to  discuss  the 
effect  of  the  licenses  set  up  in  Gibbons's  answer, 
and  ^ves  a  decree  of  reversal,  on  that  sole 
question,  in  his  favor.  The  decree  says: '  This 
court  U  01  opmion  that  the  several  licenses  tc 
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tht  ftetmboatfl  the  Stoudinger  and  the  Bellona 
to  carry  on  the  coaatine  trade,  which  are  set 
op  hy  the  appellant,  Thomas  Gihhons,  in  his 
answer,  whidi  were  granted  under  an  act  of 
Congress  psssed  in  pursuance  of  the  Gonstitu* 
tioD  of  the  United  States,  gave  full  authority  to 
f  OS*]  those  vessels  to  navigate  *the  waters  of 
the  United  States,  b^  steam  or  otherwise,  for 
the  purpose  of  carrying  on  the  coasting  trade, 
toy  law  of  the  State  of  New  York  to  tne  con- 
trary notwithstanding."  And  then  the  State 
law  is  declared  void,  as  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States.  9 
Wheat  240. 

This  ease,  then,  decides  that  navigation  was 
within  the  commercial  power  of  tne  United 
States,  and  that  a  coasting  license  granted  pur- 
raant  to  an  act  of  Congress,  in  the  exercise  of 
the  power,  was  an  authority  under  the  supreme 
law  to  navigate  the  public  waters  of  New 
York,  notwithstanding  the  State  law  granting 
the  monopoly.  This  decision  was  made  in  1824. 
Three  years  after  (1827)  the  case  of  Brown  v. 
The  State  of  Maryland  came  before  the  court. 
12  Wheat.  419. 

Brown,  an  importing  merchant,  had  been 
iodicted  for  selling  packages  of  dry  goods  in 
the  form  they  were  imported,  without  taking 
out  a  license  to  sell  by  wholesale.  To  this  he 
demurred,  and  the  demurrer  was  sustained,  on 
the  ground  that  "imports"  could  be  sold  by 
the  importer  rc^rdless  of  the  State  law,  on 
which  the  indictment  was  founded.  Two 
propositions  were  stated  by  the  court,  and  the 
decision  of  the  cause  proceeded  on  them  both, 
and  was  favorable  to  ^rown:  First,  The  pro- 
riiion  of  the  Constitution  which  declares  that 
*^  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or 
exports.**  And,  second.  That  which  declares 
Oongress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
leveral  States,  and  with  the  Indian  tribes. 

The  first  proposition  has  no  application  to 
the  controversy  before  us,  as  here  no  tax  or 
dnty  was  imposed. 

2.  The  court  proceeds  (p.  446)  to  inq^uire  of 
the  extent  of  the  power,  and  says:  "it  is  com- 
plete in  itself,  and  acknowledges  no  limitations, 
aad  is  co-extensive  with  the  subject  on  which  it 
operates."  And  for  this  Gibbons  v.  Ogden  is 
referred  to,  as  having  asserted  the  same  postu- 
lates. The  opinion  then  urges  the  necessity 
that  Congress  should  have  power  over  the 
whole  subject,  and  the  power  to  protect  the 
imported  article  in  the  hands  of  the  importer, 
and  proceeds  to  say:  "We  think  it  cannot  be 
denied  what  can  be  the  meaning  of  an  act  of 
Congress  which  authorized  importation,  and 
offers  the  privilege  for  sale  at  a  fixed  price  to 
every  person  who  chooses  to  become  a  pur- 
fhsaer.^  "We  think,  then,  that  if  the  power 
to  authorise  a  sale  exists  in  Congress,  the  con- 
ehMion  that  the  right  to  sell  is  connected  with 
the  law  permitting  importation,  as  an  insepara- 
ble inddent*  U  inevitable." 

Two  points  were  decided  on  the  second 
proposition:  1st.  That  a  tax  on  the  importer 
was  a  tax  on  the  import. 

2d.  That  "an  import,"  which  had  paid  a  tax 
to  the  United  States  according  to  the  regula- 
tions of  oommeroa  made  by  Congress,  could] 
It  L.  eO. 


not  be  taxed  a  second  time  in  the  hands  of  the 
importer. 

Neither  of  these  eases  touch  the  question  of 
exclusive  power,  nor  Mo  I  suppose  it  [*0O4 
was  intended  by  the  writer  of  the  opinions  to 
approach  that  Question,  as  he  studiously  guard- 
ed the  opinion  in  the  leading  case  of  Gibbons  v. 
Ogden  against  such  an  inference,  and  profess- 
edly followed  the  doctrines  there  laid  down  in 
Brown  v.  The  State  of  Maryland. 

The  next  case  that  came  before  the  court  was 
that  of  Wilson  et  al.  v.  The  Black  Bird  Creek 
Marsh  Company,  in  1829,  2  Peters,  257.  The 
Chief  Justice  again  delivered  the  opinion  of  the 
court,  as  he  had  done  in  the  two  previous  cases. 
The  company  was  authorized  to  make  a  dam 
across  the  creek  under  a  State  charter.  The 
creek  was  a  navigable  tide  water;  the  dam  was 
constructed,  and  the  licensed  sloop  of  Wilson 
not  being  enabled  to  pass,  he  brolce  the  dam, 
and  the  company  sued  him  for  damages;  to 
which  he  pleaded  that  the  creek  was  a  naviga- 
ble highway,  where  the  tide  ebbed  and  flowed, 
and  that  he  only  did  so  much  damage  as  to 
allow  his  vessel  to  pass.  The  plea  was  de- 
murred to,  and  there  was  a  judgment  against 
Wilson  in  the  State  court.  It  was  insisted  on 
his  behalf  in  this  court  that  the  power  to  regu- 
late commerce  included  navigation;  and  that 
navigable  streams  are  the  waters  of  the  United 
States,  and  subject  to  the  power  of  Congress; 
and  the  case  of  Gibbons  v.  Ogden  was  relied  on. 
The  Chief  Justice  in  the  opinion  said:  "The 
counsel  for  the  plaintiff  in  error  insists  that  it 
comes  in  conflict  with  the  powers  of  the  United 
States  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States. 

'*If  Congress  had  passed  any  act  which  bore 
upon  the  case,  any  act  in  execution  of  the 
power  to  regulate  commerce,  the  object  of 
which  was  to  control  State  legislation  over 
those  small  navigable  creeks  into  which  the 
tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern 
States,  we  should  feel  not  much  difficulty  in 
saying,  that  a  State  law  coming  in  conflict  with 
such  act  would  be  void.  But  Congress  has 
passed  no  such  act.  The  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  is  placed 
entirely  on  its  repugnancy  to  the  power  to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  several  States;  a  power  which  has 
not  been  so  exercised  as  to  affect  the  question. 

"We  do  not  think  that  the  act  empowering 
the  Black  Bird  Creek  Marsh  Company  to  place 
a  dam  across  the  creek  can,  under  all  the  cir- 
cumstances of  the  case,  be  considered  as  repug- 
nant to  the  power  to  regulate  commerce  in  its 
dormant  state,  or  as  being  in  conflict  with  any 
law  passed  on  the  subject." 

Here  the  adjudications  end.  But  judges, 
who  were  of  the  court  when  the  three  cases 
cited  were  determined,  differ  as  to  the  true 
meaning  of  the  Chief  Justice  in  the  languaffs 
employed  in  the  case  of  Gibbons  t.  Ogden,  in 
illustrating  the  Constitution  in  aspects  sup- 
posed to  iSar  more  or  less  on  the  questions  he* 
fore  the  court;  such,  for  instance,  as  that  the 
commercial  power  was  a  unit,  and  covered  the 
entire  subject  matter  of  commerce  with  foreign 
nations  and  *among  the  States;  and  [*fi05 
that  navigation  was  included  in  the  power.  In 
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the  case  of  New  York  ▼.  Miln,  11  Peters,  102, 
Mr.  Justice  Thompson  and  Mr.  Justice  Story 
differed  entirely  as  to  what  the  language  em- 
ployed in  the  opinion  in  Gibbons  v.  Ogden  meant, 
in  regard  to  the  true  exposition  of  the  Consti- 
tution; one  contending  that  the  language  used 
had  reference  to  the  power  of  Congress,  and 
to  a  case  where  it  had  been  fully  exercised ;  the 
other  insisting  that  the  opinion  maintained  the 
exclusive  power  in  Congress  to  regulate  com- 
merce, and  that  the  States  had  no  authority  to 
legislate,  but  were  altogether  excluded  from  in- 
terfcrinff.  This  was  Mr.  Justice  Story's  opinion. 
I  thing  it  must  be  admitted  that  Chief  Justice 
Marshall  understood  himself  as  Mr.  Justice 
Thompson  understood  him,  otherwise  he  could 
not  have  held  as  he  did  in  the  last  case,  in  1829, 
of  Wilson  V.  The  Black  Bird  Creek  Marsh 
Company.  And  as  this  case  was  an  adjudica- 
tion on  the  precise  question  whether  the  Con- 
stitution of  the  United  States,  in  itself,  ex- 
tinguished the  powers  of  the  States  to  interfere 
with  navigation  on  tide  water,  and  as  it  was 
adjudged,  in  the  case  of  Gibbons  v.  Ogden,  that 
the  power  to  regulate  commerce  included  navi- 
gation as  fully  as  if  the  clause  had  expressed  it 
m  terms,  it  is  difficult  to  say  that  this  case  does 
not  settle  the  question  favorably  to  the  exercise 
of  jurisdiction  on  the  part  of  the  States,  until 
Congress  shall  act  on  the  same  subject  and  sus- 
pend the  State  law  in  its  operation.  But,  owing 
to  the  conflicting  opinions  of  individual  judges, 
it  is  deemed  proper  to  treat  the  question  as 
though  it  was  an  open  one,  in  the  aspect  that 
this  case  presents  it;  and  then  the  consideration 
arises;  Can  a  State,  by  its  general  laws,  operat- 
ing on  all  persons  and  property  withm  its 
jurisdiction,  regulate  articles  coming  into  the 
State  from  other  States,  and  prohibit  their 
sale,  unless  a  license  is  obtained  by  the  person 
bringing  them  in;  and  where  no  tax  or  duty  is 
demanded  of  the  person,  or  imposed  on  the 
article  ? 

In  this  proposition,  it  is  not  intended  to  in- 
▼olve  the  consideration,  that  where  Congress 
regulates  a  particular  commerce  by  general 
laws,  as  where  a  tax  is  levied  on  some  articles  on 
being  introduced  from  abroad,  and  others  per- 
mitted to  come  in  free,  that  all  are  regulated;  this 
I  admit  in  the  instance  put,  and  in  all  others  of 
a  like  character.  But  as  no  general  law  of  Con- 
gress has  regulated  commerce  among  the  States, 
such  a  rule  cannot  apply  here. 

To  a  true  understanding  of  the  power  con- 
ferred on  Congress  to  regulate  commerce  among 
the  States,  it  may  be  proper  briefly  to  refer  to 
their  condition  and  acts  before  the  Constitution 
was  adopted,  in  this  respect.  The  prominent 
evil  was,  that  they  taxed  the  commerce  of  each 
other  directly  and  indirectly;  and  to  secure 
themselves  from  undue  and  opposing  taxes,  the 
Constitution  first  provides,  that  Congress  shall 
lay  no  tax  on  articles  exported  from  any  State ; 
second,  that  no  State  shall  lay  any  imposts  or 
duties  on  imports  or  exports;  nor,  third,  lay 
606*]  any  duty  on  tonnage,  without  *the  con- 
tent of  Congress,  except  so  much  as  may  be 
necessary  for  executing  its  inspection  laws. 
These  are  prohibitions,  to  which  the  States 
have  conformed. 

But,  as  many  general  and  all  necessary  local 
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the  end  of  commerce  within  their  respective 
limits,  the  local  regulations  were  continued, 
so  far  as  the  Constitution  left  them  in  foree. 
And  they  have  been  added  to  and  accumulated 
to  a  great  extent  up  to  this  time  in  the  maritime 
States,  not  only  as  regards  commerce  among 
the  States,  but  affecting  foreign  commerce  also; 
the  States,  within  their  harbors  and  inland 
waters,  have  done  almost  everything,  and 
Congress  next  to  nothing.  So  minute  and  com- 
plicated are  the  wants  of  commerce  when  it 
reaches  its  port  of  destination,  that  even  the 
State  Le^slatures  have  been  incapable  of  pro- 
viding suitable  means  for  its  regulation  between 
ship  and  shore,  and  therefore  charters,  granted 
by  the  State  Legislatures,  have  conferred  the 
power  on  city  corporations.  Owing  to  situation 
and  climate,  every  port  and  place  where  com- 
merce enters  a  State  must  have  peculiarity  in 
its  regulations;  and  these  it  would  be  exceed- 
ingly difficult  for  Congress  to  make;  nor  could 
it  depute  the  power  to  corporations,  as  the 
States  do.  The  difficulties  standing  in  the  way 
of  Congress  are  fast  increasing  with  the  in- 
crease of  commerce  and  the  places  where  it  is 
carried  on.  And  where  it  enters  States  through 
their  inland  borders,  by  land  and  water,  the 
complication  is  not  lees,  and  especially  on  the 
large  rivers.  There,  too,  Congress  has  the  un- 
disputed power  to  regulate  commerce  coming 
from  State  to  State;  but  as  every  village  would, 
require  special  legislation,  and  constant  addi^ 
tions  as  it  grew  and  its  commerce  increased. 


deal  with  the  subject  on  the  part  of  Conms^ 
would  be  next  to  impossible  in  practice.    1  ad^« 
mit  that  this  condition  of  things  does  not  settle 
the  question  of  contested  power;  but  it  Bati%« 
factorily  shows  that  Congress  cannot  do  wh^^ 
the  States  have  done,  are  doing,  and  must  coq. 
tinue  to  do,  from  a  controlling  necessity,  even 
should    the    exclusive    power    in    Congress   be 
maintained  by  our  decision.    And  this  state  of 
things  was  too  prominently  manifest  for  the 
convention  to  overlook  it.    Nor  do  I  suppose 
they  did  so,  for  the  following  reasons: 

The  general  rules  of  construction  applicable 
to  the  negative  and  affirmative  powers  of  grant 
in  the  Constitution  are  commented  on  in  the 
32d  number  of  the  Federalist,  in  these  terms: 
"That,  notwithstanding  the  aflfirmative  grants 
of  general  authorities,  there  has  been  the  most 
pointed  care,  in  those  cases  where  it  was  deemed 
improper  that  the  like  authorities  should  reside 
in  the  States,  to  insert  negative  clauses  prohiUt- 
ing  the  exercise  of  them  by  the  States.     The 
tenth  section  of  the  first  article  consists  alto- 
^ther  of  such  provisions.     This  circumstanee 
IS  a  clear  indication  of  the  sense  of  the  conven- 
tion, and  furnishes  a  rule  of  interpretation  ouL 
of  the  body  of  the  act,  which  justifies  the  posi- 
tion   I    have    advanced,    and    ^refutes    [*60T 
every  hypothesis  to  the  contrary."    That  is,  in 
favor  of  the  State  power.   These  remarks  were 
made  to  quiet  the  fears  of  the  people,  and  to 
clear  up  doubts  on  the  meaning  of  the  Consti- 
tution, then  before  them  for  adoption  by  the 
State  conventions.  And  it  is  an  historical  truth, 
never,  so   far  as  I  know,  denied,   that  these 
papers  were  received  by  the  people  of  the  States 
as  the  true  exponents  of  the  instrument  submit- 
ted for  their  ratification.     Proceeding  on  the 
principle    of    construction    applicable    to    af- 
^rmative  statutes — that  they  stood  together  as 
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a  general  rule,  if  there  were  no  native  words 
— «nd  taldng  the  doctrine  laid  down  in  the 
Federalist  to  be  the  true  rule  of  interpretation 
-4hat  where  the  States  were  intended  to  be 
prohibited  negative  words  had  been  used — ^tbe 
States  continued  to  do  what  they  had  previously 
done,  and  were  not  by  negation  prohibited 
from  doing;  that  is  to  say,  to  exercise  the 
powers  conferred  on  Congress  in  arming,  and 
organising,  and  disciplining  the  militia,  to  pass 
biAkrupt  laws,  and  to  regulate  the  details  of 
commerce  within  their  Omits,  coming  from 
other  States  and  foreign  countries. 

The  exercise  of  the  powers  to  regulate  the 
militia,  and  to  pass  bankrupt  laws,  has  not  the 
tpproval  of  this  court  in  the  cases  of  Houston 
?.  Moore,  and  in  Ogden  v.  Saunders. 

As  to  Uie  existence  of  the  power  in  the  States 
ia  these  two  instances,  there  is  no  further  con- 
troversy here  or  elsewhere. 

And  in  regard  to  the  third.  Congress  has 
•tood  by  for  nearly  sixty  years,  and  seen  the 
states  regulate  the  commerce  of  the  whole 
country,  more  or  less,  at  the  ports  of  entry  and 
at  all  their  borders,  without  objection,  and  for 
tUs  court  now  to  decide  that  the  power  did 
not  odst  in  the  States,  and  that  all  they  had 
done  in  this  respect  was  void  from  the  begin- 
linff,  would  overthrow  and  annul  entire  codes 
of  State  legislation  on  the  particular  subject. 
We  would  by  our  decision  expunge  more  State 
laws  and  city  corporate  r^^lations  than  Con- 
gress is  Ukely  to  make  in  a  century  on  the  same 
tabject,  and  on  no  better  assumption  than  that 
Congress  and  the  State  Legislatures  had  been 
altc«etber  mistaken  as  to  their  respective  powers 
lor  fifty  vears  and  more.  If  long  usage,  gen- 
eral acquiescence,  and  the  absence  of  complaint 
can  settle  the  interpretation  of  the  clause  in 
<iaestion,  then  it  should  be  deemed  as  settled 
ia  conformity  to  the  usage  by  the  courts. 

And  as  Congress  and  the  courts  have  con- 
eeded  that  the  States  may  pass  laws  regulating 
the  militia,  and  on  the  subject  of  bankruptcies, 
sad  that  the  affirmative  grants  of  power  to 
Oottgresa  in  these  instances  did  not  deprive  the 
States  from  exercising  the  power  imtil  Con- 
gress acted,  it  is  now  too  late,  under  existing 
drenmstances,  for  this  court  to  say  that  the 
similar  affirmative  power  to  regulate  commerce 
with  foreign  nations  and  among  the  States  shall 
be  held  an  exdusive  power  in  Congress;  as  it 
could  no  more  be  done  with  oonslstency  of  in- 
terpretation, thui  with  safety  to  the  existing 
•tate  of  the  country. 

tf  8*]  *In  proceeding  on  this  moderate,  and, 
as  I  think,  prudent  and  proper  construction, 
til  further  difficulty  will  be  obviated  in  regard 
*o  the  admission  of  property  into  the  States; 
t  tis  the  States  may  regulate,  so  they  do  not  tax ; 
tod  if  the  States  (or  any  one  of  them)  abuse 
the  power,  Congress  can  interfere  at  pleasure, 
tad  remedy  the  evil;  nor  will  the  States  have 
tay  right  to  complain.  And  so  the  courts  can 
iatcrf  ere  if  the  States  assume  to  exercise  an  ex- 
cess of  power,  or  act  on  a  subject  of  commerce 
that  is  regulated  by  Congress.  As  already 
•tated,  it  is  hardly  possible  for  Congress  to  deal 
St  all  with  the  details  of  this  complicated 
■atter. 

The  case  before  us  presents  a  fair  illustration 
of  the  difficulty :  all  venders  of  spirits  produced 
la  New  nampahire  are  compelled  to  be  licensed 
It  L.  ed. 


before  they  can  lawfully  sell;  this  is  not  con- 
troverted, and  cannot  be.  To  hold  that  the  State 
license  law  was  void,  as  respects  spirits  coming 
in  from  other  States  as  articles  of  commerce, 
would  open  the  door  to  an  almost  entire  eva- 
sion, as  the  spirits  might  be  introduced  In  the 
smallest  divisible  quanuties  that  the  retail  trade 
would  require;  the  consequence  of  which  would 
be,  that  the  dealers  in  Mew  Hampshire  would 
seU  only  spirits  product  in  other  States,  and 
that  the  products  of  New  Hampshire  would  find 
an  unrestrained  market  in  the  neighboring  States 
having  similar  license  laws  to  those  of  New 
Hampshire. 

For  the  sake  of  convenience,  the  views  on 
which  this  opinion  proceeds  will  be  briefly  re- 
stated. 

1.  It  is  maintained,  that  spirits  and  wines 
are  articles  belonging  to  foreign  commerce 
and  commerce  among  the  States;  and  that 
Congress  can  regulate  their  introduction  and 
transmission  into  and  through  the  States  so 
long  as  they  belong  to  either  class  of  such  com- 
merce, but  no  further. 

2.  That  any  State  law  whose  provisions  are 
repugnant  to  the  existing  regulations  of  Con- 
gress (within  the  above  limit)  is  void,  so  far  aa 
it  is  opposed  to  the  legislation  of  Congress. 

3.  That  the  police  power  of  the  States  was 
reserved  to  the  States,  and  that  it  is  beyond  the 
reach  of  Congress;  but  that  such  police  power 
extends  to  w^ides  only  which  do  not  belong  to 
foreign  commerce,  or  to  commerce  among  the 
States,  at  the  time  the  police  power  is  exercised 
in  regard  to  them;  and  that  the  fact  of  their 
condition  is  a  subject  proper  for  judicial  ascer- 
tainment. 

4.  That  the  power  to  regulate  commerce 
among  the  States  may  be  exercised  by  Con- 
gress at  pleasure,  and  the  States  cut  off  from 
regulating  the  same  commerce  at  the  same  time 
it  stands  regulated  by  Congress;  but  that,  un- 
til such  relation  is  made  by  Congress,  the 
States  may  exercise  the  power  within  their  re- 
spective limits. 

6.  That  the  law  of  New  Hampshire  was  a 
regulation  of  commerce  among  the  States  in  re- 
gard to  the  article  for  selling  of  which  the  de- 
fendants were  indicted  and  convicted;  but  that 
the  State  law  was  constitutionally  passed,  be- 
cause of  the  power  of  the  State  thus  *to  [*609 
regulate;  there  being  no  regulation  of  Congress, 
special  or  general,  in  existence  to  which  the 
State  law  waa  repugnant. 

And,  for  these  reasons,  I  think  the  judgment 
of  the  State  court  should  be  affirmed. 

Thurlow  T.  Massachusetts. 

The  statute  of  Massachusetts  provides,  that 
no  person  shall  presume  to  be  a  retailer  or  seller 
of  wine,  brandy,  rum,  or  other  spirituous  llo- 
uors,  in  a  less  quantity  than  twenty-eight  gal- 
lons, and  that  delivered  and  carried  away  all  at 
one  time,  unless  he  is  first  licensed  as  a  retailer 
of  wine  and  spirits,  as  is  provided  in  this  chap- 
ter, on  pain  of  forfeiting  twenty  dollars  for 
each  offense. 

The  plaintiff,  Thurlow,  was  found  guilty  by 
a  jury  for  violating  this  law,  on  which  verdict 
the  Supreme  Judidal  Court  of  Massachusetts 
pronounced  judgment;  and  from  which  a  writ 
of  error  was  prosecuted  to  this  court  under  the 
twenty-fifth  section  of  the  Judidary  Art   of 
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1789.  Tbe  bill  of  exceptions  showB  that  aome 
of  the  sales  charsed  in  the  indictment  were  of 
foreign  liauors;  in  regard  to  which  the  court 
diredted  tne  jury  that  the  license  law  applied 
as  well  to  import  spirits  as  to  domestic.  It 
was  proved  that  the  defendant  below  had  sold 
in  quantities  of  gallons,  quarts,  and  pints.  And 
the  ouestion  submitted  for  our  consideration  is, 
whetner  the  State  law,  and  the  Judgment 
founded  on  it,  are  repugnant  to  the  acts  of 
Oongress  authorizing  the  importation  of  wines, 
brandies,  and  other  foreign  spirits;  and  it  is 
proper  to  remarlc,  that  our  jurisdiction  and 
power  to  interfere  InTolve  the  question  merely 
of  repugnance  or  no  repugnance;  if  repugnance 
is  found  to  exist,  we  must  reverse,  and  if  not, 
we  must  affirm.  It  follows  that  the  judicial 
ascertainment  of  the  fact  will  end  the  contro- 
Tersy. 

For  the  plaintiff  in  error  it  is  insisted,  that 
the  State  law  and  the  judgment  founded  on 
It  are  repugnant  to  the  acts  of  Congress  au- 
thorizing the  importation  of  foreign  wines  and 
spirits,  and  to  their  introduction  into  the  United 
States  on  paying  a  prescribed  tax.  That  the 
laws  of  the  States  cannot  control  the  retail 
trade  in  such  liquors;  that  if  they  can  to  any 
extent,  thev  may  prohibit  their  sale  altogether, 
and  by  this  means  do  that  indirectly  which 
cannot  be  done  directly,  that  is  to  say,  prohibit 
their  introduction;  that  the  purposes  of  whole- 
sale importation  being  retail  distribution,  the 
two  must  ffo  together;  if  not,  the  first  is  of  no 
value;  that  importations  reach  our  country  in 
large  masses  for  the  sole  purposes  of  diffusion 
and  consumption,  and  unless  Congress  has  the 
control  of  distribution  until  the  imported  arti- 
cle reaches  the  consumer,  the  power  to  admit 
and  to  regulate  commerce  in  regard  to  it  will 
be  worthless,  and  little  better  than  a  barren 
theory,  leaving  us  where  we  began  in  1780. 
That  any  law,  therefore,  that  prohibits  con- 
sumption necessarily  destroys  importation;  and 
the  retail  process  being  the  ordinary  means 
610*]  *to  consumption,  and  indispensable  to 
it,  to  refuse  this  means  would  wholly  defeat 
the  end  Congress  has  protected;  that  is  to  say, 
consumption.  On  the  soundness  of  this  reason- 
ing the  result  of  the  controversy  depends. 

To  this  argument  we  answer,  that  under  the 
power  to  regulate  foreign  commerce,  Congress 
can  protect  every  article  belonging  to  foreign 
commerce,  so  long  as  it  does  belong  to  it,  from 
the  operation  of  a  tax  or  a  license,  imposed  by 
a  State  law,  that  obstructs  or  hinders  the  com- 
merce. But  the  true  inquiry  here  is,  how  long 
does  the  imported  article  so  continue?  The 
acts  of  Congress  protect  ''imports,"  and  pre- 
scribe the  quantity  and  measure  in  which  they 
shall  be  made;  the  question  of  more  or  less  Is 
within  the  competency  of  Congress,  but  how 
long  the  imported  article  continues  to  be  "an 
import"  is  a  different  question,  for  so  soon  as 
it  cesRes  to  be  so,  then  it  is  beyond  the  power 
conferred  on  Congress  "to  regulate  foreign 
rommerce,"  and  that  power  cannot  afford  it 
further  protection.  This  is  the  line  of  jurisdic- 
tion where  the  powers  of  Congress  end,  and 
where  the  powers  of  the  states  begin,  when 
doalinflf  respectively  with  the  imported  article. 
And  such  is  the  limit  established  in  the  case  of 
Ilrown  V.  The  State  of  Maryland.  I  do  not 
m^an  to  say  that  Congress  may  not  protect  an 


import  for  the  purposes  of  transmission  over 
land,  in  the  form  ft  was  imported,  from  one 
State  to  another,  for  the  purposes  of  distribn- 
tion  and  sale  by  the  importer,  as  this  ean  be 
done  under  the  power  to  rebate  oommoree 
among  the  States.  The  question  under  exam- 
ination is,  not  what  Congress  may  do,  but  what 
it  has  done.  It  has  noi  permitted  spirituous 
liquors  to  be  imported  In  the  quantitiaa  that 
they  were  sold  by  the  plaintiff  in  error.  And 
when  the  article  passes  by  sale  from  the  hands 
of  the  importer  into  the  hands  of  another,  eiti^er 
for  the  purposes  of  resale  or  of  consumption,  or 
is  divided  into  smaller  quantities,  by  brei^ng 
up  the  caslcs,  packages,  etc,  by  the  importer, 
the  article  ceases  to  be  a  protected  "import,"  ac- 
cording to  the  legislation  of  Congress  as  it  now 
stands,  and  therefore  the  liquors  sold  in  this 
instance  did  not  belong  to  "foreign  commeree," 
when  sold  at  the  retail  house  by  single  gallons, 
quarts,  etc.  When  thus  divided  and  sold  in 
tne  body  of  the  State,  the  foreign  liquors  be- 
came a  part  of  its  property,  and  were  aubieet 
to  be  taxed,  or  to  be  regulated  by  licenses,  like 
any  other  jpropertv  owned  within  the  State. 

But  whAe  foreign  liquors,  imported  aoeord- 
ing  to  the  regulations  of  Congress,  remain  in 
the  cask,  bottle,  ete.,  in  the  original  form,  then 
the  importer  may  sell  them  in  Uiat  form  at  the 
port  of  entry,  or  in  any  other  part  of  the  Unit- 
ed States,  nor  can  any  State  law  hinder  the  im- 
porter from  doing  so;  nor  does  it  make  any  dif- 
ference whether  the  imported  article  paid  a  tax 
on  its  introduction,  or  was  admitted  as  a  free 
article;  until  It  passes  from  the  hands  of  the 
importer,  it  is  "an  import,"  and  belongs  to 
regulated  "foreign  commerce,"  and  is  pro- 
tected. 

*It  follows  from  the  principles  stated,  [*6 1 1 
that  the  spirituous  liquors  sold  by  the  defend- 
ant stood  on  no  higher  ground  than  domestic 
spirits  did,  and  that  domestic  spirits  are  sub- 
ject to  the  State  authority  as  objects  of  taxa- 
tion, or  of  license  in  restraint  of  their  sale,  is 
not  a  matter  of  controversy,  and  certainly  can- 
not be  here,  under  the  twenty-fifth  section  of 
the  Judiciary  Act. 

I  admit  as  inevitable,  that,  if  the  State  has 
the  power  of  restraint  by  licenses  to  any  extent, 
she  has  the  discretionary  power  to  judQe  of  its 
limit,  and  may  go  to  the  length  of  prohibiting 
sales  altogether,  if  such  be  her  policy;  and  thai 
if  this  court  cannot  interfere  in  the  case  before 
us,  so  neither  eould  we  interfere  in  the  extreme 
case  of  entire  exclusion,  except  to  protect  im- 
ports belonging  to  foreign  commerce,  as  al- 
ready defined.  The  reasons  are  obvious.  We 
have  no  power  to  inquire  into  abuses  (if  suek 
there  be)  inflicted  by  State  authority  on  the  in- 
habitants of  the  State,  unless  such  abuses  aro 
repugnant  to  the  Constitution,  laws,  or  treaties 
of  the  United  SUtes. 

For  the  reasons  above  set  forth,  I  think  tha 
judgment  of  the  State  court  should  be  afllrmed. 

And  as  the  case  of  Joel  Fletcher  v.  The  Stata 
of  Rhode  Island  depends  on  the  same  principles, 
to  every  extent,  I  think  it  must  be  affirmed  also. 

Mr.  Justice  Daniel: 

In  the  decision  of  the  court,  ao  far  aa  tt  es- 
tablishes the  validity  of  the  license  laws  of  the 
States  of  Massachusetts,  Rhode  Island,  and 
New  Hampshire,  I  entirely  eoncur;  and  had  tlio 
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opinions   of   judges   in    forming   that   decision 
Men  limited  strictly  to  an  inquiry  into  the  com- 
fMilibitity  of  those  laws  with  the  Constitution 
of  the  United  States,  or  with  a  just  exercise  of 
State  power  (the  only  inquiry,  in  my  apprehen- 
•ion,  regularly  before  the  court),  I  should  have 
heea  spared  the  painful  duty  of  disaereement 
with  my  brethren.     To  this  inquiry,  nowever, 
those  opinions,  according  to  my  apprehension, 
are  by  no  means  restricted.     The  majority  of 
Uie  judges,  in  fulfillment  of  their  own  convic- 
tions, have  seemed  to  me  to  go  beside  the  ques- 
tions regularly  before  them,  and  in  this  depar- 
ture  have  propounded  principles  and  proposi- 
tions, against  which,  whensoever  they  may  be 
urged  as  motives  for  action  on  my  part.  I  shall 
feel  myself  bound  most  earnestly  to  protest. 
It  has  been  said,  that  the  principles  here  ob- 
jected to  have  been  already  solemnly  and  fully 
adjudged  and  established,  and  should  therefore 
be  no  longer  assailed.    The  assertion  as  to  the 
extent   in    which    these    principles    have    been 
ruled,  or  the  solemnity  with  which  they  have 
been  fixed  and  settled,  may  in  the  first  place  be 

C"y  (questioned.  It  is  believed  that  they  have 
directly  adjudged  in  a  single  case  only, 
and  then  under  the  qualification  of  an  able  dis- 
tent.' 

•19*]  *But  should  this  assertion  be  con- 
ceded in  its  greatest  latitude,  my  reply  to  it 
muit  be  firmly  and  unhesitatingly  this:  that  in 
matters  involving  the  meaning  and  integrity  of 
the  Constitution,  I  never  can  consent  that  the 
text  of  that  instrument  shall  be  overlaid  and 
■mothered  by  the  glosses  of  essay  writers,  lec- 
turers, and  commentators.  Nor  will  I  abide 
the  decisions  of  judges,  believed  by  me  to  be 
invasions  of  the  great  lex  legum.  I,  too,  have 
been  awom  to  observe  and  maintain  the  Con- 
ititntion.  I  possess  no  sovereign  prerogative 
by  which  I  can  put  my  conscience  into  com- 
miasion.  I  must  interpret  exclusively  as  that 
conscience  shall  dictate.  Could  I,  in  cases  of 
mmor  eoasequence,  consent,  in  deference  to 
othen,  to  pursue  a  different  course,  I  should, 
in  mstances  like  the  present,  be  especially  re- 
luctant to  place  myself  within  the  description 
of  the  poet-— *'Stat  magni  nominis  umbra. 

The  doctrines  which  to  me  appear  to  have 
been  gratuitously  brought  into  this  case  are 
those  which  have  been  promulged  in  the  rea- 
soning of  this  court  in  the  case  of  Brown  v. 
The  State  of  Maryland,  reported  in  12  Wheaton, 
411Mloctrines  (and  I  speak  it  with  all  due  re- 
spect) which  I  conceive  cannot,  by  correct  in- 
duction, be  derived  from  the  Constitution,  nor 
even  from  the  grounds  assumed  for  their  foun- 
dation in  the  reasoning  of  the  court  In  that 
case;  but  which,  on  the  contrary,  appear  to 
be  wholly  illogical  and  arbitrary.  The  doc- 
trines adverted  to  are  these.  That  under  the 
operation  of  that  provision  in  the  Constitution 
which  confers  on  Congress  the  power  of  regu- 
lating commerce  with  foreign  nations,  etc.,  etc., 
and  by  the  further  provision  which  prohibits 
to  the  States  the  power  of  levying  imposts  or 
duties  on  imports,  merchandise,  or  property 
imported  from  abroad — however  completely  its 
transit  may  have  been  ended,  however  com- 
pletelv  it  shall  have  passed  beyond  all  agencies 
and  obli^tions  in  reference  to  the  federal  gov- 
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emment,  and  however  absolutely,  exclusively, 
and  undeniably  it  shall  have  become  the  prop- 
erty, and  passed  into  the  possession,  of  the  citi* 
sen  resident  within  the  State,  and  protected 
both  in  person  and  property  by  the  laws  of  the 
State — shall  never  become  subject  to  taxation, 
in  common  with  other  property  of  the  same 
citizen,  whilst  it  shall  remain  in  the  bale,  pack- 
age, or  form  in  which  it  shall  have  been  im- 
ported, nor  until  (to  use  the  language  of  ths 
court)  it  shall  have  been  "broken  up  and  min- 
gled with  the  general  mass  of  property." 

With  regard  to  this  phrase,  "broken  up  and 
mingled  with  the  mass  of  property,"  so  often 
appealed  to  with  the  view  to  illustration,  it  may 
be  worth  while  to  remark,  in  passing,  how 
often  words  introduced  for  the  purpose  of  ex- 
planation are  themselves  the  means  of  creating 
doubt  or  ambiguity!  With  respect  to  the 
phrase  above  mentioned,  it  may  oe  retorted, 
that  a  person  may  import  a  steam  engine,  a 
piano,  a  telescope,  or  a  horse,  and  many  other 
subjects,  which  could  not  be  broken  up  in 
order  to  be  mingled  with  the  ^general  [*618 
mass  of  property.  If,  then,  this  phrase  is  to 
be  apprehended  as  signifying  (and  this  alone 
seems  its  reasonable  meaning)  the  appropria- 
tion of  a  subject  imported  in  absolute  private 
right  and  enjoyment,  either  positively  or  rela- 
tively, it  surrenders  the  whole  matter  in  dis- 
pute, and  admits  that  all  the  property  of  the 
citizen,  who  is  himself  protected  in  his  person 
and  in  the  enjoyment  of  his  property,  is  bound 
to  contribute  to  the  support  of  the  government 
which  yields  this  protection,  whether  he  shall 
have  imported  that  property,  or  purchas^  it  at 
home. 

By  the  6th  article  and  2d  clause  of  the  Con- 
stitution it  is  thus  declared:  "That  this  Con- 
stitution and  the  laws  of  the  United  States 
made  in  pursuance  thereof,  and  treaties  made 
under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land." 

This  provision  of  the  Constitution,  it  is  to  be 
feared,  is  sometimes  applied  or  expounded 
without  those  qualifications  which  the  character 
of  the  parties  to  that  instrument,  and  its  adap- 
tation to  the  purposes  for  which  it  was  created, 
necessarily  imply.  Every  power  delegated  to 
the  federal  government  must  be  expounded  in 
coincidence  with  a  perfect  right  in  the  States 
to  all  that  they  have  not  delegated;  in  coinci- 
dence, too,  with  the  possession  of  every  power 
and  right  necessarv  for  their  existence  and  pres- 
ervation; for  it  IS  impossible  to  believe  that 
these  ever  were,  in  intention  or  in  fact,  ceded 
to  the  general  government.  Laws  of  the  Unit- 
ed States,  in  order  to  be  binding,  must  be  with- 
in the  legitimate  powers  vested  by  the  Consti- 
tution. Treaties,  to  be  valid,  must  be  made 
within  the  scope  of  the  same  powers;  for  there 
can  be  no  "authority  of  the  United  States," 
save  what  is  derived  mediately  or  immediately, 
and  regularly  and  legitimately,  from  the  Con- 
stitution. A  treaty,  no  more  than  an  ordinary 
statute,  can  arbitrarily  cede  away  any  one  right 
of  a  State  or  of  any  citizen  of  a  State.  In  cases 
of  alleged  conflict  between  a  law  of  the  United 
States  and  the  Constitution,  or  between  the  law 
of  a  State  and  the  Constitution  or  a  statute  of 
the  United  States,  this  court  must  pronounce 
upon  the  validity  of  either  law  with  reference 
to  the  Constitution;  but  vi\i«\.\i«E  \^i%  ^<^vvcsck 
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of  the  court  in  such  cases  be  itself  binding  or 
otherwise    must   depend   upon   its   conformity 
with,  or  its  warrant  from,  the  Constitution,    ft 
cannot  be  correctly  held,  that  a  decision,  mere- 
ly because  it  be  by  the  Supreme  Court,  is  to 
override  alike  the  Constitution  and  the  laws 
both  of  the  States  and  of  the  United  States. 
Let  us  test  by  these  principles — ^believed   to 
be  irrefragable— the  power  over  forei^  com- 
merce vested  in  Congress  by  the  Constitution; 
and  also  the  positions  sought  to  be  deduced 
from  that  grant  of  power  by  the  argument  in 
Brown  v.  The  State  of  Maryland.    Bv  art.  1, 
■ec  8,  clause  4,  of  the  Constitution,  it  is  de- 
clared "that  Congress  shall  have  power  to  reg- 
ulate commerce  with  foreign  nations,  among 
the  several  States,  and  with  the  Indian  tribes." 
Tis  with  the  first  of  the  grants  in  this  article 
that  we  have  now  to  deal.    The  commerce  here 
•  14*]  *spoken  of  is  that  teaffic  between  the 
people  of  the  United  States  and  foreign  nations, 
by  which  articles  are  procured  by  purchase  or 
^rter  from  abroad,  or  by  which  the  like  sub- 
jects of  traffic  are  transmitted  from  the  United 
States  to  foreign  countries;  keeping  in  view  al- 
ways the  essential  characteristic  of  this  Com- 
merce as  stamped  upon  it  by  the  Constitution, 
namely,  that  it  is  commerce  with  foreign  na- 
tions, or,  in  other  words,  that  it  is  external  com- 
merce.   By  this,  however,  is  not  meant  that  it 
should  be  external  in  reference  to  geographical 
or  tenitorial  lines,  but  in  reference  to  the  par- 
ties, and  the  nature  of  their  transactions.    The 
power  to  regulate  this  commerce  may  properly 
comprise  the  times  and  places  at  which,  the 
modes  and  vehicles  in  wnich,  and  the  condi- 
tions upon  which,  it  may  as  foreign  commerce 
be  carried  on;  but  precisely  at  that  point  of  its 
existence  that  it  is  changed  from  foreign  com- 
merce, at  that  point  this  power  of  regulation 
In  the  federal  government  must  cease,  the  sub- 
ject for  the  action  of  this  power  being  gone. 
Independently  of  an  express  prohibition  upon 
the  States  to  lay  duties  on  imports,  this  power 
of  regulating  foreign  commerce  may  correctly 
Imply  a  denial  to  the  States  of  a  right  to  inter- 
fere with  existing  regulations  over  subjects  of 
foreign  commerce;  but  they  must  be  continu- 
ing, and  still  in  reality,  subjects  of  foreign 
commerce,   and   such   they   can   no   longer   be 
after  that  commerce  with  regard  to  them  has 
terminated,  and  they  are  completely  vested  as 
property  in  a  citizen  of  a  State,  whether  he  be 
the  first,  second,  or  third  proprietor;   if  this 
were  otherwise,  then,  by  the  same  reasoning, 
they  would  remain  imports,  or  subjects  of  for- 
eign commerce,  through  every  possible  trans- 
mission of  title,  because  they  had  been  once 
imported.     Imports  in  a  political  or  fiscal,  as 
well  as  in  common  practical  acceptation,  are 
properly  commodities  brought  in  from  abroad 
which  either  have  not  reached  their  perfect  in- 
vestiture or  their  alternate  destination  as  prop- 
erty within  the  jurisdiction  of  the  State,  or 
which  still  are  subject  to  the  power  of  the  gov- 
ernment for  a  fulfillment  of  tne  conditions  up- 
on which  they  have  been  admitted  to  entrance; 
as,  for  instance,  goods  on  which  duties  are  still 
unpaid,  or  which  are  bonded  or  in  public  ware- 
houses.   So  soon  as  they  are  cleared  of  all  con- 
trol of  the  government  which  permits  their  in- 
troductioD,  and  have  become  the  complete  and 
excluaive  property  of  the  citisen  or  resident| 


they  are  no  longer  imports  In  a  political,  or  fia« 
cal,  or  common  sense.  They  are  like  all  other 
property  of  the  citizen,  and  should  be  equally 
the  subjects  of  domestic  regulation  and  taxa- 
tion, whether  owned  by  an  importer  or  hit 
vendee,  or  may  have  been  purchased  by  cargo, 
package,  bale,  piece,  or  yard,  or  by  hogsheads, 
casks,  or  bottles.  I  oan  perceive  no  rational 
distinction  which  can  be  taken  upon  the  cir- 
cumstance of  mere  quantity,  shape,  or  bulk;  or 
on  that  of  the  number  of  transmissions  tlurouffh 
which  a  commodity  may  have  passed  from  the 
first  proprietor,  or  of  its  remaining  still  with 
the  latter.  The  ^objection,  that  a  tax  [*816 
upon  an  article  in  bulk  (the  property  of  a  citi- 
zen) is  forbidden  because  it  is  a  burden  on  for- 
ei|^  commerce,  whilst  a  similar  burden  it  per- 
nussible  on  the  very  same  bulk  or  on  fragments 
of  the  same  article  in  the  hands  of  his  vendee, 
it  would  appear  difficult  to  reconcile  with  sound 
reasoning.  Every  tax  is  alike  a  burden,  wheth- 
er it  be  imposed  on  larger  or  smaller  subjects, 
and  in  either  mode  must  operate  on  price,  and 
consequently  on  demand  and  consumption.  If, 
then,  there  was  any  integrity  in  the  objection 
urged,  it  should  abolish  afi  regulations  of  retail 
tr^e,  all  taxes  on  whatever  may  have  been  im- 
ported. 

It    cannot    be    correctly    maintained    that 
State  laws  which  may  remotely  or  incidentally 
affect  foreign  commerce  are  on  that  account  t^ 
be  deemed  void.    To  render  them  so,  they  must 
be  essentially  and  directly  in  confiict  with  some 
power  clearly  invested  in  Congress  by  the  Con- 
stitution; and,  I  would  add,  with  some  re^^a- 
tion  actually  established  by  Congress  in  virtue 
of  that  power.     In  the  case  of  Brown  v.  The 
State  of  Maryland,  it  is  said  by  the  court,  that 
liberty  to  import  implies  unc^ualified  liberty  to 
sell  at  the  place  of  importation.    In  the  argu- 
ment of  this  case,  the  proposition  just  men- 
tioned does  not,  in  all  its  amplitude,  seem  broad 
enough  for  counsel,  who  have  contended  that 
liberty  to  import  implies  on  the  part  of  the 
States  a  duty  to  encourage,  if  not  to  enforce, 
the  consumption  of  foreign  merchandise;  aris- 
ing, it  is  affirmed,  from  a  farther  duty  incum- 
bent on  the  States  to  regard  a  priori  the  acts  of 
the  federal  government  as  wisest  and  best,  and 
therefore  imposing  an  obligation  on  the  States 
for  co-operation  with  them.  These  very  exact- 
ing propositions,  it  is  believed,  can  hardly  be 
vindicated,  either  by  the  legitimate  meaning  of 
words,  or  any  correct  theory  of  the  constitu- 
tional powers  of  Congress.    It  cannot  be  nec- 
essary here  to  institute  a  criticism  upon  the 
words    "importation,"    "sale,"    "consumption,** 
in  order  to  show  either  their  etymological  ot 
ordinary  acceptation,  or  in  order  to  enose  the 
fallacy  of  the  aforegoing  new  and  startling  the- 
ory.   Goods,  moreover,  may  be  imported  mto  a 
country  as  into  a  commercial  entrepot,  for  re- 
shipment  to  other  markets,  and  not  for  exm- 
sumption  at  all.    But  where  importation  may 
have  been  made  with  the  direct  view  to  sell,  it 
does  not  follow,  by  necessary  induction,  that 

?ier mission  for  the  former  implies  permisaioii 
or  the  latter,  nor  the  power  of  granting  tha 
former  the  power  of  conferring  the  latter; 
much  less,  that  it  implies  the  power  of  the  ob- 
ligation on  the  part  of  the  government  to  com- 
mand or  insure  a  sale.  Whatever  might  be  the 
caae  >xadex   g<(>N«nim!ai\A  va.  ^hlch   ^wer   ii 
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•ither  Abflolute  or  dnffle,  it  is  wholly  otherwise 
under  our  system  of  confederated  sovereign- 
ti«s.     Here  the  power  of  the  general  govern- 
ment is  emphatically  delegated  and  limited,  al- 
tliou^  it  is  paramount  so  far  as  it  has  been 
delected;  and  when  we  look  for  this  power  of 
the  government  in  relation  to  this  matter  in  the 
Obnstitution,  we  find  it  the  power  to  regulate 
616*]  commerce  with  foreign  nations;  it  *be- 
ing  the   foreign  character  of  that  commerce 
•lone  which  confers  on  Congress  any  power 
whatsoever  with  respect  to  it.     It  has  been 
ttrgedy  that  the  im^rter  pays  a  duty  to  the  gov- 
ernment for  permission  to  introduce  and  vend 
Us  merchandise;  that  it  would  be  unjust,  there- 
fore, to  deprive  him  of  the  power  of  vending, 
as  he  never  would  have  imported  except  with 
the  expectation  of  selling.    To  this  it  may,  in 
the  first  place,  be  replied,  as  has  been  remarked 
in  the  argument  at  the  bar,  that  the  question 
here  is  one  of  constitutional  power;  and  if  the 
federal  government  shall  have  transcended  its 
legitimate  powers,  I  ask,  can  it  be  right,  in  anv 
fMW,  to  compensate  those  who  may  have  suf- 
fered by  the  transgression,  by  authorizing  un- 
Ifaoiited  reprisals  upon  the  States?  But  in  truth 
BO  such  right  as  the  one  supposed  is  purchased 
by  the  importer,  and  no  injury  in  any  accurate 
MDM  is  inflicted  on  him  by  denying  to  him  the 
power  demanded.     He  has  doubtless  in  view 
the  profits  resulting  from  the  sale  of  his  com- 
modities; but  he  has  not  purchased  and  cannot 
purchase  from  the  government  that  which  it 
eoold  not  insure  to  him,  a  sale  independently 
of  the  laws  and  polity  of  the  States.    He  has, 
Qsder  the  legitimate  power  of  the  federal  gov- 
enunent   to   regulate   foreign   commerce,   pur- 
dnsed  the  right  to  import,  or  introduce  his 
merdumdise— Ihe  right  to  come  in  with  it  in 
flotit  of  a  market,  and  nothing  beyond  this. 
The  habits,   the   tastes,   the   necessities,    the 
hetlth,  the  morals,  and  the  safety  of  society 
fonn  the  true  foundation  of  his  calculations,  or 
f  toy  power  or  right  which  may  be  conceded  to 
him  for  the  sale  of  his  merchandise,  and  not  any 
lupposed  right  in  the  federal  government,  in 
eontravention  of  all  these,  to  enforce  such  sale. 
The  want  of  integrity  in  the  argument  under 
ezsmination  is  farther  exposed,  by  showing  that 
it  will  not  cover  the  conclusion  sought  to  be 
dztwn  from  it.     If  the  right  of  the  importer 
to  vend,  and  his  exemption  from  taxation,  are 
mids  to  rest  on  the  payment  of  duties  to  the 
federsl  sovemment,  on  what  foundation  must 
be  rested  his  right  and  his  exemption,  in  refer- 
ence to  articles  on  which  duties  are  neither 
ptid  nor  exacted?    Are  these  to  be  left  exclu- 
OYely  the  subjects  of  State  regulation  and  State 
tixation?  That  they  must  be  so  left  is  a  logic- 
il  and  inevitable  conclusion  from  the  proposi- 
tioD  that  the  right  to  vend  flows  from  the  pay- 
ment of  duties.    And  then  this  argument  in- 
Tolfes  the  palpable  absurdity,  that  merchandise 
which  the   government   does   not   so   strongly 
bfor  as  to  admit  without  duty  shall  remain 
istset  and  sacred,  whilst  merchandise  which  is 
•0  much  preferred  as  to  be  admitted  freely — 
isy,  whose  introduction  is  in  effect  invited  and 
soUdted  by  the  federal  government — may  be 
hnrdoied  by  the  States  at  pleasure. 

It  has  bc!en  insisted,  that,  as  by  treaty  stipu- 
ktions  articles  of  foreign  merchandise  have 
bees  Mdmltted  for  consumption  (and  much  BtreM 


is  laid  upon  this  expression)  in  certain  ipeol- 
fied  "quantities,  conseouently  by  such  [*617 
stipulations,  forminff  the  supreme  law  of  the 
land,  the  free  sale  of  these  articles  must  be  an 
absolute  right.  In  what  instances  a  treaty  is  or 
is  not  the  supreme  law,  or  is  no  law  at  all,  I 
have  already  endeavored  to  distinguish.  Pass- 
ing, therefore,  tliat  investigation,  it  seems  very 
clear  that  the  proposition  just  adverted  to  in- 
volves a  great  fallacy.  The  treaty  stipulations 
here  exemplified  mean  this,  and  nothing  more, 
namelv,  that  whereas  certain  enumerated  com- 
modities could  heretofore  be  imported  only  in 
greater  quantities,  for  the  use  of  those  who 
might  choose  to  buy  and  consume  them,  they 
may  hereafter  be  imported  in  lesser  quantities. 
These  stipulations  no  more  signify  that  commod- 
ities shall  be  circulated  and  used  free  of  all 
internal  regulation,  than  they  convey  a  positive 
mandate  for  their  being  purchased  and  con- 
sumed, eaten  and  drunk,  nolens  volens,  or  at  all 
events.  Every  State  that  is  in  any  sense  sov- 
ereign and  independent  possesses,  and  must 
possess,  the  inherent  power  of  controlling  prop- 
erty held  and  owned  within  its  jurisdiction, 
and  in  virtue,  and  under  the  protection  of  its 
own  laws,  whether  that  control  be  exerted  in 
taxing  it,  or  in  determining  its  tenure,  or  in 
directing  the  manner  of  its  transmission;  and 
this,  too,  irrespective  of  the  Quantities  in  which 
it  is  held  or  transferred,  or  tne  sources  whence 
it  may  have  been  derived.  Such  a  power  differs 
entirely  from  an  authority  essentially  extrane- 
ous in  its  character — an  authority  limited  and 
specific,  by  the  very  terms  which  confer  it;  re- 
stricted to  action  upon  the  progress  of  property 
on  its  way  to  complete  investment  under  the 
laws  of  the  State. 

The  license  laws  of  Massachusetts,  Bhode 
Island,  and  New  Hampshire,  now  under  re- 
view, impose  no  exaction  on  foreign  commerce. 
They  are  laws  simply  determining  the  mode  in 
which  a  particular  commodity  may  be  circu- 
lated within  the  respective  Jurisdictions  of 
those  States,  vesting  in  their  domestic  tribunals 
a  discretion  in  selecting  the  agents  for  such 
circulation,  without  discriminating  between  the 
sources  whence  commodities  may  have  been 
derived.  They  do  not  restrict  importation  i» 
any  extent;  they  do  not  interfere  with  it, 
either  in  appearance  or  reality;  they  do  not 
prohibit  sales,  either  by  wholesale  or  retail; 
they  assert  only  the  power  of  regulating  the 
latter,  but  this  entirely  within  the  sphere  of 
their  peculiar  authority. 

These  laws  are  therefore  in  violation  neither 
of  the  Constitution  of  the  United  States,  nor  of 
any  law  nor  treaty  made  in  pursuance  or  un- 
der the  authority  of  the  Constitution.  Viewing 
them  in  this  character,  my  co-operation  is  given 
in  maintaining  them,  whatever  differences  of 
opinion  may  exist  in  relation  to  their  policy  or 
necessity.  But  since,  whilst  extending  to  these 
laws  their  sanction  and  support,  there  have 
been  advanced  by  others  principles  and  opin- 
ions which  to  me  appear  to  have  their  source 
not  in  the  fountain  of  all  legitimate  power  in 
this  or  any  other  department  of  the  federal 
government,  I  cannot  by  silence  seem  to  assent 
to  those  principles  *and  opinions,  nor  [*618 
put  from  me  the  obligatioB  ol  declaring  mj 
dissent  from  them* 


018 


SUPBBMB  COUBT  OV  THX  UNITED  STATES. 


1847 


Mr.  Justice  NelBon  concurred  in  the  opin- 
ions delivered  hj  the  Chief  Justice  and  Mr. 
Justice  Oatron. 

Mr.  Justice  Woodbiiry: 

I  concur  in  the  conclusion  of  my  brethren  as 
to  the  judgment  which  ought  to  be  pronounced 
in  all  of  the  three  license  cases. 

But,  differing  in  some  of  the  reasons  for  that 
Judgment,  and  in  the  limitations  and  extent  of 
some  of  the  principles  involved,  and  knowing 
the  cases  to  possess  much  interest  in  the  circuit 
to  which  I  oelong,  and  from  which  they  all 
come,  I  do  not  feel  at  liberty  to  refrain  from 
briefly  expressing  my  views  upon  them. 

The  paramount  question  involved  in  all  the 
cases  is,  whether  license  laws  by  the  States  for 
selling  spirituous  liquors  are  constitutional.  It 
is  true  tnat  several  other  points  are  raised,  as 
to  evidence,  the  power  ox  juries  in  criminal 
prosecutions  to  decide  the  law  as  well  as  the 
facts,  and  other  questions  not  connected  with 
the  overruling  of  anv  clause  in  an  act  of  Con- 
gress, or  treaty,  or  the  Constitution,  which  was 
interposed  in  the  defense.  But,  confined  as  we 
are  to  these  last  considerations  in  writs  of 
error  to  State  courts,  it  would  be  traveling  out 
of  our  prescribed  path  to  discuss  at  all  either 
the  other  questions  just  alluded  to  or  some 
which  have  been  long  and  ardently  agitated  in 
connection  with  this  subject;  such,  for  instance, 
as  the  expediency  of  the  license  laws,  or  the 
power  of  a  State  to  regulate  in  any  way  the 
food  and  drink  or  clothing  of  its  inhabitants. 
Fortunately,  thow  questions  belong  to  another 
and  more  appropriate  forum — the  State 
tribunals. 

But,  looking  to  the  relations  which  exist  be- 
tween the  general  government  and  the  differ- 
ent State  sovereignties,  the  question,  whether 
the  laws  in  these  cases  are  within  the  power  of 
the  States  to  pass,  without  an  encroachment  on 
the  authority  of  the  general  government,  is  one 
of  those  conflicts  of  laws  between  the  two  gov- 
ernments, involving  the  true  extent  of  the 
powers  in  each  as  regards  the  other,  which  is 
very  properly  placed  under  our  revision.  In 
helping  to  discnarge  that  duty  on  this  occa- 
sion, I  carry  with  me,  as  a  controlling  princi- 
ple, the  proposition,  that  State  powers,  State 
rights,  and  State  decisions  are  to  be  upheld 
when  the  objection  to  them  is  not  clear,  equally 

? proper  as  it  may  be  for  them,  when  the  objec- 
ion  it  clear,  to  give  way  to  the  supremacy  of 
the  authorized  measures  of  the  general  govern- 
ment.   See  Constitution,  art.  8. 

It  is  not  enough  to  fancy  some  remote  or  in- 
direct repugnance  to  acts  of  Congress — a  "poten- 
tial inoonvenience" — ^in  order  to  annul  the  laws 
of  sovereign  States,  and  overturn  the  deliberate 
decisions  of  State  tribunals.  There  must  be  an 
actual  collision,  a  direct  inconsistency,  and 
that  deprecated  case  of  "dashing  sovereign- 
619*]  ties,"  *in  order  to  demand  the  judicial 
interference  of  this  court  to  reconcile  them. 
McCulloch  V.  Maryland,  4  Wheat.  318,  487;  1 
Story's  Com.  on  Const.  432. 

These  cases  present  two  leading  facts  in  re- 
spect to  the  material  points,  which  ought  first 
to  be  noticed.    Neither  of  them  is  a  prosecu- 
tion asainst  the  importer  of  spirit  or  wine  from 
M  foragn  country;  and  in  neither  has  a  duty 
Aenu  impo§ed,  or  m  Ux  collected  by  the  State 
SOS 


from  the  original  defendant,  in  connection  with 
these  articles.  From  this  state  of  thinffs,  it 
follows,  that,  however  much  has  been  said  at 
to  the  collision  between  these  license  laws  and 
some  former  decisions  of  this  court,  no  such  dl« 
rect  issue  is  made  up  in  either  of  them. 

The  case  usually  cited  in  support  of  such  a 
proposition  is  verr  different.  It  is  that  of 
Brown  v.  Maryland,  12  Wheat.  419,  which  was 
a  tax  or  license  required,  before  the  sida  of 
nn  article,  from  the  importer  of  it  from  a  for- 
v'ign  country;  and  it  was  an  importer  alona 
who  called  the  constitutionality  of  the  law  in 
question.  What  do  these  statutes,  then,  reaUj 
seek  to  dot  They  merely  attempt  to  re^lat« 
the  sale  of  spirit  or  wine  within  the  limits  of 
States,  in  regard  to  the  quantity  sold  at  any 
one  time  without  a  license  from  the  State  au- 
thorities— as  in  the  cases  from  Massachusetts 
and  Rhode  Island;  and  in  regard  to  any  sale 
whatever  without  such  license — as  in  the  caM 
from  New  Hampshire. 

It  is  true,  also,  that  the  quantity  allowed  to 
be  sold  in  Massachusetts  at  any  one  time,  with* 
out  a  license,  is  not  so  small  as  that  which  is 
permitted  by  Congress  to  be  imported  in  kMa» 
and  in  Rhode  Island  is  greater  than  that  whteh 
Congress  permits  to  be  imported  in  bottles,  and 
in  New  Hampshire  is  no  quantity   whatever. 
Yet  neither  of  the  laws  unconditional! v  pro- 
hibits importations.     Indeed,  neither  of  them 
says  anything  of  the  subject  of  importations. 
The  first  inquiry  then  recurs,  whether  they  do 
not  all  stand  on  the  same  platform  in  respect 
to  this,  and  without  conflicting  in  this  respect 
with  any  act  of  Congress.    My  opinion  is  that 
they  do;  as  none  of  them,  by  prohibiting  im- 
portations, oppose  in  terms  any  act  of  Congress 
which  allows  them,  and  none  seem  to  me  to 
conflict,  in  substance  more  than  form,  with  en* 
tire  freedom  on  that  subject.     Nor  in  either 
case  do  they,  in  point  of  fact,  amount  to  a  pro* 
hibition  of  importations  in  any  quantity,  how* 
ever  small.    Under  them,  and  so  far  as  regards 
them,  importations  still  go  on  abundantly  into 
each  of  those  States.      It  is   manifest,  also, 
whether  as  an  abstract  proposition  or  practiesl 
measure,  that  a  prohibition  to  import  is  one 
thing,  while  a  prohibition  to  sell  without  li- 
cense is  another  and  entirely  different.     Tbe 
flrst  would  operate  on  foreign  commerce,  on 
the  voyage.    The  latter  affects  only  the  inter* 
nal  business  of  the  State  after  the  foreiffn  Im* 
portation  is  completed  and  on  shore.     In  the 
next  place,  in  point  of  fact,  neither  of  the  laws 
goes  so  far  as  to  prohibit  in  terms  the  sales, 
any  more  than  the  imports,  of  spirits.  Chi  look- 
ing *at  the  laws,  this  will  be  conceded.    [*6S6 
But  if  such  a  prohibition  existed  as  to  sales, 
what  act  of  Congress  would  it  come  in  col- 
lision with?    None  has  ever  been  passed  which 
professes  to  regulate  or  permit  sales  within  ths 
States  as  a  matter  of  commerce.    A  good  res* 
son  exists  for  this,  as  the  subject  of  buving  and 
selling  within  a  State  is  one  as  exclusively  be- 
longing to  the  power  of  the  State  over  its  in- 
ternal trade,  as  that  to  regulate  foreign  com- 
merce  is  with  the  general  government,  under 
the  broadest  construction  of  that  power. 

And  what  power  or  measure  of  the  geneni 
government  would  a  prohibition  of  sales  with* 
in  a  State  conflict  with,  if  it  consisted  merely 
^\n  lecuAaiiona  ol  iha  ^Uoe  or  internal  oon* 
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of  the  State  itself  f  There  is  no  contract, 
ezpreas  or  implied,  in  any   act  of   Congress, 
tlutt  the  owners  of  property,  whether  import- 
ers or  purchasers  from  them,  shall  sell  their 
srtieles  in  such  <}uantities  or  at  such  times  as 
tbej  please  within  the  respective  States.    Nor 
esn  thev  expect  to  sell  on  any  other  or  better 
terms  than  are  allowed  by  each  State  to  all  its 
dtisens,  or  in  a  manner  different  from  what 
has  comported  with  the  policy  of  most  of  the 
old  States,  as  well  before  as  since  the  Consti- 
tution was  adopted.     Any  other  view  would 
not  accord  with  the  usages  of  the  country,  or 
the  fitness  of  things,  or  the  unquestioned  pow- 
ers of  all  sovereign  States,  and,  as  is  admitted, 
even  of  those  in  this  Union,  to  regulate  both 
tlisir    internal   commerce   and   general   police. 
The  idea,  too,  that  a  prohibition  to  sell  would 
be  tantamount  to  a  prohibition  to  import,  does 
sot  seem  to  me  eitner  logical  or  founded  in 
fact.    For,  even  under  a  prohibition  to  sell,  a 
person  could  import,  as  he  often  does,  for  his 
own  consumption  and  that  of  his  family  and 
plantations;  and,  also,  if  a  merchant,  exten- 
nvelv  engaged  In  commerce,  often  does  import 
irtieles  with  no  view  of  selling  them  here,  but 
uf  storing  them  for  a  higher  and  more  suitable 
market  in  another  State,  or  abroad.    This  was 
the  paramount  object  in  the  law  of  Congress, 
■9  often  cited,  as  to  the  importation  of  kegs  of 
fifteen  gallons   of   brandy — to   have    them   in 
proper  ^ape  to  be  re-exported  and  carried  on 
mules  into  Mexico,  rather  than  to  be  sold  for 
OM  here. 

I  should  question  the  correctness  of  this  ob- 
jection even  were  it  the  doctrine  in  Brown  v. 
jftryland,  though  I  do  not  regard  it  as  the 
point  there  settled,  or  the  substantial  reason 
for  it  See  Chief  Justice  Parker's  Opinion  in 
Ths  State  of  New  Hampshire  v.  Pelrce,  in  Law 
Bep.  for  September,  1845.  That  point  related 
rtther  to  the  want  of  power  in  a  State  to  lay  a 
doty  on  imports. 

Bat  it  is  earnestly  urged,  that,  as  these  acts 
indheetiy  prohibit  sales,  such  a  prohibition  of 
tales  is  indirectly  a  prohibition  of  importations, 
lod  importations  are  certainly  regulated  by 
OoDgress.  It  is  necessary  to  scrutinize  the 
poands  on  which  such  circuitous  reasoning 
ud  snalogT  rest.  The  sale  of  spirit  being  still 
permitted  in  all  these  States,  as  before  re- 
•SI*]  marked,  it  is  first  objected,  that  it  is  *per- 
mitted  In  certain  quantities  only,  except  under 
lieense,  and  that  this  restricts  and  lessens  both 
the  tales  and  imports.  But  the  leading  object 
of  the  license  is  to  insure  the  sales  of  spirit  in 
futntities  not  likely  to  encourage  intemperance, 
ind  tt  places  and  times,  and  by  persons,  con- 
dutlTe  to  the  same  end.  This  is  the  case  in 
New  Hampshire,  where  none  can  be  sold  with- 
out license,  while  in  the  two  other  States,  if  no 
lieenie  is  granted,  the  owner  may  sell  in  ten  or 
twenty -eight  gallons  at  a  time;  and  in  all  the 
three  States,  the  owner  may,  without  license, 
eoDtunie  what  he  imports,  or  store  and  re-ex- 
port it  for  market  elsewhere.  So  the  laws  of 
most  of  the  States  forbid  sales  of  property  on 
Uie  Sabbath.  But  who  ever  regarded  that  as 
prohibiting  there  entirely  either  their  imports 
oritlosr 

It  is  further  argued,  however,  that  the  license 
laws  leoomplish  Indirectly  what  is  hostile  to 
the  poli€7  oi  Congreaa^  and  thuB  conQict  with 


the  spirit  of  its  acts,  as  much  as  if  they  pro- 
hibited absolutely  both  importations  and  sales. 
But  if  afTecting  this  at  all,  it  must  be  because 
they  tend  to  lessen,  and  are  designed  to  lessen, 
the  consumption  of  foreign  spints,  and  thus 
help  to  reduce  the  imports  and  sales  of  them. 

The  case  from  New  Hampshire  is  In  this  re- 
spect less  open  to  objection  than  the  others, 
the  spirit  there  having  been  domestic.  But  ss 
it  came  in  coastwise  from  another  State,  it  may 
involve  a  like  principle  in  another  view;  anA 
in  its  prohibitorv  character  as  to  selling  any 
liquor  without  license,  the  New  Hampshiis 
statute  goes  farther  than  either  of  the  others. 

Now,  can  it  be  maintained  that  every  law 
which  tends  to  diminish  the  consumption  of 
any  foreign  or  domestic  article  Is  unconstitu- 
tional, or  violates  acts  of  Congress  T  For  that 
is  the  essence  of  this  point.  So  far  from  this, 
whatever  promotes  economy  in  the  use  or  con- 
sumption of  any  articles  is  certainly  desirable, 
and  to  be  encouraged  bv  both  the  State  and 
general  governments.  Improvements  of  that 
kind  by  new  inventions  and  labor-saving  ma- 
chinery are  encouraged  by  patents  and  rewards. 
More  especially  is  it  sound  policy  everywhere 
to  lessen  the  consumption  of  luxuries,  and  in 
particular  those  dangerous  to  public  morals. 
So  in  respect  to  foreign  articles,  the  disuse  of 
them  is  promoted  by  both  the  general  and 
State  governments  in  several  other  ways,  rather 
than  treating  it  as  unconstitutional  or  against 
the  acts  of  ConmBB;  thoush  the  revenue  as  well 
as  consumption  M  thereby  diminished.  Thus,  the 
former  orders  the  purchase  of  only  domestic 
hemp  for  the  navy,  when  it  can  be  obtained  of  a 
suitable  quality  and  price.  Resolution,  18 
February,  1843,  6  Statutes  at  Large,  648.  And 
some  of  the  States  have  often  bestowed  boun- 
ties on  the  growth  of  hemp,  and  of  wheat,  luid 
other  useful  articles.  An  exception  like  this 
would  cut  so  deep  and  wide  into  other  usages 
and  policy  well  established,  as  to  need  no 
further  refutation.  But  this  objection  is  mixed 
*up  with  another — that  the  operation  of  [*6aa 
these  license  laws  is  unconstitutional,  because 
they  lessen  the  amount  of  revenue  which  the 
genera]  government  might  otherwise  derive  from 
the  importation  of  that  which  is  made  abroad. 
It  mav  be  a  sufficient  reply  to  this,  that  Con- 
cress  Itself,  by  its  own  revenue  system,  has  at 
times,  by  very  high  duties  on  some  articles, 
meant  to  diminish  their  consumption,  and  re- 
duce the  revenue  which  otherwise  misht  be  de- 
rived from  them  if  allowed  to  be  introduced 
more  largely  under  a  small  duty.  And  in  this 
very  article  of  spirits  it  has  confessedly,  from 
the  foundation  of  the  government,  made  the 
duties  high,  so  as  to  discourage  their  use;  and 
this  in  the  very  last  tariff  of  1846,  though  con- 
sidered to  be  more  emphatically  a  mere  revenue 
measure.  So  its  actual  policy  for  fifteen  vears 
has  been  to  lessen  the  use  of  spirit  in  both  the 
army  and  navy ;  and  by  the  third  section  of  the 
Act  of  Aug.  29th,  1842,  ch.  267,  6  Stotutes  at 
Large,  546,  this  policy  is  recognized  and  en- 
couraged by  law. 

So,  when  resorting  to  internal  duties,  for  a 
like  reason  in  part,  stills  and  the  manufacture 
of  whiskey  have  been  the  first  resorted  to,  and 
at  last,  in  order  to  discourage  the  making  of 
molasses  into  New  England  rum,  the  drawback 
on  the  former  iihnKL  insxk>]lsAXut«\  VdXa  v^\fv\ 


Supreme  Couit  of  the  United  States. 


IM 


and  exported  Is  allowed  to  stand  now  on  a  foot- 
ing much  less  favorable  than  that  on  sugar 
when  refined  and  exported. 

Again,  where  States  look  to  the  most  proper 
objects  of  domestic  taxation,  it  is  perfectly 
competent  for  them  to  assess  a  higher  tax  or 
excise,  bv  way  of  license  or  direct  assessment, 
on  articles  of  foreign  rather  than  domestic 
growth  belonging  to  her  citisens;  and  it  ever 
has  been  done,  however  it  may  discourage  the 
use  of  the  former,  or  lessen  the  revenue  which 
might  otherwise  be  derived  from  them  by  the 
general  government,  or  tend  to  reduce  imports, 
as  well  as  restrict  the  sale  of  them  when  con- 
sidered of  a  dangerous  character. 

The  ground  is  therefore  untenable  entirely, 
that  a  course  of  legislation  which  serves  to  dis- 
courage what  is  foreign,  whether  it  be  by  Con- 
gress or  the  States,  is  for  that  reason  alone  con- 
trary to  the  Ck>nstitution,  even  if  it  tend  at  the 
same  time  to  reduce  the  amoimt  of  revenue 
which  would  otherwise  accrue  from  foreign 
imports,  or  from  those  of  that  particular  ar- 
ticle. 

Importations,  then,  being  left  unforbidden 
in  all  of  these  cases,  and  the  right  to  sell  with 
a  license  not  being  prohibited  in  any  of  them — 
nor  without  one  prohibited,  except  qualifiedly 
in  two  of  them,  and  in  the  other  absolutely, 
but  not  affecting  foreign  imports  at  all  in  that 
case,  as  the  spirit  sold  there  was  of  domestic 
manufacture — I  pass  to  the  next  constitutional 
objection. 

It  has  been  contended,  that  the  sum  required 
to  be  paid  for  a  license,  and  the  penalty  im- 
posed for  selling  without  one,  are  in  the  nature 
of  a  dutv  on  imports,  and  thus  come  within 
the  principle  really  settled  in  Brown  v.  Mary- 
land, and  thus  conflict  with  the  Constitution.  It 
is  conceded,  that  a  State  is  forbidden  "to  lay 
628*]  any  impost  *or  duties  on  imports"  with- 
out the  assent  of  Congress.  Art.  1,  sec.  10. 
But  neither  of  these  statutes  purports  to  tax 
imports  from  abroad  of  foreign  spirits,  or  im- 
ports from  another  State,  either  coastwise  or 
by  land,  of  either  foreign  or  domestic  spirits. 
The  last  mode  is  not  believed  to  be  that  referred 
to  in  the  Constitution,  and  no  regulation  has 
ever  been  made  by  Congress  concerning  it  when 
consisting  of  domestic  spirits,  as  in  the  case  of 
New  Hampshire,  except  with  a  view  to  prevent 
smuggling.  Act  of  Congress,  Sept.  1,  1789,  ch. 
II,  sec.  26,  and  Feb.  18,  1793,  ch.  8,  sec.  14;  1 
Statutes  at  Large,  61,  309. 

Nor  does  either  of  these  statutes  purport  to 
tax  the  introduction  of  an  article  by  the  mer- 
chant importing  it,  much  less  to  impose  any 
duty  on  the  article  itself  for  revenue,  in  addi- 
tion to  what  Congress  requires.  Neither  of 
them  appears  to  be,  in  character  or  design,  a 
fiscal  measure.  They  do  not  touch  the  mer- 
chandise till  it  has  become  a  part  of  the  prop- 
erty and  capital  of  the  State,  and  then  merely 
regulate  the  disposal  of  it  under  license,  as  an 
af^ir  of  police  and  internal  commerce.  They 
might  then  even  tax  it  as  a  part  of  the  commer- 
cial stock  in  trade,  and  thus  subject  it,  like 
other  property,  to  a  property  tax,  without  be- 
ing exposed  to  be  considered  an  impost  on  im- 
B)rts,  so  as  to  conflict  with  the  Constitution, 
ut  the  penalty  and  license  in  these  cases  are 
impoaed  oiTerBO  Intuitu,  and  not  as  a  tax  of  any 
Jtiad     Btace  they  operata  no  mors  la  aub- 


stance  than  in  form,  as  an  impost  of  tha  pro- 
hibited character. 

There  is  no  pretense  that  the  penalty  is  foi 
revenue;  and  if  the  small  sum  taken  for  a 
license  should  ever  exceed  the  expense  and 
trouble  of  supervising  the  matter,  and  become 
a  species  of  internal  duty  or  excise,  it  would 
operate  on  spirit  made  in  the  State  as  well  as 
that  made  elsewhere,  and  on  others  as  well  as 
importers,  and,  like  any  State  tax  on  local 
property,  or  local  trade,  or  local  business,  he 
free  from  any  conflict  with  the  Constitution  for 
acts  of  Congress.  And  what  seems  decisive  in 
these  causes  as  to  this  aspect  of  the  question  Is, 
that  neither  of  the  persons  here  prosecuted  was 
in  fact  an  importer  of  foreign  spirit  or  wines, 
or  set  up  a  defense  of  that  kind  as  to  himself, 
on  the  trial,  which  was  overruled  in  the  State 
courts. 

Nor  can  the  proposition,  sometimes  adTsaeed. 
be  vindicated,  that  this  license,  if  a  tax,  and 
falling  at  times  on  persons  not  citizens,  whether 
they  oelong  to  other  States  or  are  aliens,  is 
either  unjust  or  unconstitutional.  It  falls  on 
them  only  when  within  the  limits  of  the  State, 
under  the  protection  of  its  laws  and  seeking  the 
privileges  of  its  trade,  and  only  in  common 
with  their  own  citizens.  Such  taxes  are  justi- 
fiable on  principles  of  international  law  (Vat- 
tel,  B.  8,  ch.  10,  sec.  132),  and  I  can  find  ao 
clause  in  the  Constitution  with  which  they 
come  in  collision. 

Again,  it  has  been  strenuously  insisted  on  la 
these  cases,  and  perhaps  it  is  the  leading  pod- 
tion,  that  these  license  laws  are  virtually 
^regulations  of  foreign  commerce;  and  [*624 
hence,  when  passed  by  a  State,  are  exercising 
a  power  exclusively  vested  in  the  general  gov- 
ernment, and  therefore  void.  This  is  main- 
tained, whether  they  actually  conflict  with  any 
particular  act  of  Congress  or  not.  But,  dis- 
senting from  any  such  definition  of  that  power, 
as  thus  exclusive  and  thus  abrogating  every 
measure  of  a  State  which  by  construction  may 
be  deemed  a  regulation  of  foreign  commeroe, 
though  not  at  all  conflicting  with  any  existing 
act  of  Congress,  or  with  anything  ever  likely 
to  be  done  by  Congress,  I  shall  not,  on  this  oc- 
casion, go  at  len^h  into  the  reasons  for  my  dis- 
sent to  the  exclusive  character  of  this  poww, 
because  these  license  laws  are  not,  in  my  opin- 
ion, regulations  of  foreign  commerce,  and  m  a 
recent  inquiry  on  the  circuit  I  have  gone  very 
fully  into  the  question.  The  United  States  t. 
New  Bedford  Bridge,  in  Massachusetts  District 

My  reasons  are  in  brief: 

1.  The  grant  is  in  the  same  article  of  the 
Constitution,  and  in  like  language,  with  others 
which  this  court  has  pronounced  not  to  be  ex- 
clusive, e.  g.,  the  regulation  of  weights  aad 
measures,  of  bankruptcy,  and  discipluiing  the 
militia. 

2.  There  is  nothing  in  its  nature,  in  several 
respects,  to  render  it  more  exclusive  than  the 
other  grants,  but,  on  the  contrary,  much  in  its 
nature  to  permit  and  require  the  concurrent  and 
auxiliary  action  of  the  States.    But  I  admit, 
that,  so  far  as  regards  the  uniformity  of  a  regu- 
lation reachinff  to  all  the  States,  it  must  fai 
these  cases,  of  course,  be  exclusive;  no  State 
being  able  to  prescribe  rules  for  others  as  to 
bankruptcy,  or  weights  and  measures,  or  tht 
ulUUa,  OT  for  foreign  commerce.     A  want  of 
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•ttentioB  to  this  discrimination  has  caused  most 
of  the  difficulty.  But  there  is  much  in  con- 
nection with  foreign  commerce  which  is  local 
within  each  State,  convenient  for  its  regulation 
and  useful  to  the  public,  to  be  acted  on  by  each 
tUl  the  power  is  abused  or  some  course  is  taken 
bj  Oongresa  conflicting  with  it.  Such  are  the 
deposit  of  ballast  in  harbors,  the  extension  of 
whanres  into  tide  water,  the  supervision  of  the 
anchorage  of  ships,  the  removal  of  obstructions, 
the  allowance  of  bridges  with  suitable  draws, 
and  various  other  matters  that  need  not  be  enu- 
merated, beside  the  exercise  of  numerous  police 
and  health  powers,  which  are  also  by  many 
claimed  upon  different  grounds. 

This  local,  territorial,  and  detailed  legislation 
should  vary  in  different  States,  and  is  better 
understood  bv  each  than  by  the  general  govern- 
ment;   and   hence,   as   the   colonies   under   an 
empire  usually  attend  to  all  local  legislation 
wiudn  their  limits,  leaving  only  general  out- 
Unes  and  rules  to  the  parent  country  at  home, 
u  towns,  cities,  and  corporations  do  it  through 
by-laws  for  themselves,  after  the  State  Legisla- 
ture lays  down  general  principles,  and  as  the 
wtr  and  navy  departments  and  courts  of  jus- 
tice make  detailed  rules  under  general  laws,  so 
here  the  States,  not  conflicting  with  any  uni- 
form ani  general  regulations  by  Congress  as  to 
•as*]   foreign   commerce,   *must  for  conven- 
ience, if  not  necessity,  from  the  very  nature  of 
the  power,  not  be  debarred  from  any  legisla- 
tion of  a  local  and  detailed  character  on  matters 
coimected  with  that  commerce  omitted  by  Con- 
gRfls.    And  to  hold  the  power  of  Congress  as 
to  luch  topics  exclusive,  in  every  respect,  and 
prohibitory  to  the  States,  though  never  exer- 
died  by  Congress,  as  fully  as  when  in  active 
operttion,  which  is  the  opposite  theory,  would 
ereste  infinite  inconvenience,  and  detract  much 
from  the  cordial  co-operation  and  consequent 
hirmony  between  both  governments,  in  their 
appropriate  spheres.  It  would  nullify  numerous 
meful  laws  and  regulations  in  all  the  Atlantic 
tod  commercial  States  in  the  Union. 

If  this  view  of  the  subject  conflicts  with  opin- 
ioDf  laid  down  obiter  in  some  of  the  decisions 
made  by  this  court  (9  Wheat.  209;  12  Ibid. 
438;  16  Peters,  643),  it  corresponds  with  the 
coodusions  of  several  judges  on  this  point,  and 
does  not,  in  my  understanding  of  the  subject, 
contradict  any  adjudged  case  in  point.  6  Wheat. 
48;  Wilson  v.  Black  Bird  Creek  Marsh  Com- 
pany, 2  Peters,  246;  II  Ibid.  132;  14  Ibid.  579; 
leibid.  627,  664;  4  Wheat.  106. 

But,  without  going  farther  into  this  question, 
it  ii  enough  here  to  say,  that  these  license  laws 
do  not  profess  to  be,  nor  do  they  operate  as, 
regulations  of  foreign  commerce.  They  neither 
direct  how  it  shall  he  carried  on,  nor  where,  nor 
ooder  what  duties  or  ^nalties.  Nothing  is 
touched  by  them  which  is  on  Clipboard,  or  be- 
tween ship  and  shore;  nothing  till  within  the 
Umits  of  a  State,  and  out  of  the  possession  and 
jnriidiction  of  the  general  government. 

It  is  objected,  in  another  view,  that  such 
lieenaes  for  selling  domestic  spirit  may  affect 
the  commerce  in  it  between  the  States,  which 
t^  the  Constitution  is  placed  under  the  regula- 
tum  of  Confess  as  much  as  foreign  commerce. 
But  this  license  is  a  regulation  neither  of  do* 
iMftie  commerce  between  the  States,  nor  of 
/araga  commerce.      It  does  not  opento  on 


either,  or  the  imports  of  either,  till  they  hav« 
entered  the  State  and  become  component  parts 
of  its  property.  Then  it  has  by  the  Constitu- 
tion the  exclusive  power  to  regulate  its  own  in- 
ternal commerce  and  business  in  such  articles, 
and  bind  all  residents,  citizens  or  not,  by  its 
regulations,  if  they  ask  its  protection  and  privi- 
leges; and  Congress,  insteiui  of  being  opposed 
and  thwarted  b^  regulations  as  to  this,  can  no 
more  interfere  in  it  than  the  States  can  inter- 
fere in  reflation  of  forei^  commerce.  If 
the  proposition  was  maintainable,  that  with- 
out any  legislation  by  Congress  as  to  the 
trade  between  the  States  (except  that  in 
coasting,  as  before  explained,  to  prevent  smug- 
gling^), anything  imported  from  another  State, 
foreign  or  domestic,  could  be  sold  of  right  in 
the  package  in  which  it  was  imported,  not  sub- 
ject to  any  license  or  internal  regulation  of  a 
State,  then  It  is  obvious  that  the  whole  license 
svstem  may  be  evaded  and  nullified,  either  from 
abroad,  or  from  a  neighboring  State.  And  the 
more  especially  can  it  be  done  from  the  latter, 
as  ^imports  may  be  made  in  bottles  of  [*026 
any  size,  down  to  half  a  pint,  of  spirits  or 
wines;  and  if  its  sale  cannot  be  interfered  with 
and  regulated,  the  retail  business  can  be  carried 
on  in  any  small  quantity,  and  by  the  most  ir- 
responsible and  unsuitable  persons,  with  perfect 
impunity. 

The  apprehension  that  the  States,  by  these 
license  systems,  are  likely  to  impair  the  free- 
dom of  trade  between  each  other,  is  hardly  veri- 
fied by  the  experience  of  a  half  century.  Their 
conduct  has  been  so  liberal  and  just  thus  far  on 
this  matter  as  never  to  have  called  for  the  leg- 
islation of  Congress,  which  it  clearly  has  the 
power  to  make  in  respect  to  the  commerce  be- 
tween the  States,  whenever  any  occasion  shidl 
require  its  interposition  to  check  imprudences 
or  abuses  on  the  part  of  any  one  of  them 
towards  the  citizens  of  another.  Some  have 
objected,  next,  that  these  laws  violate  our  for- 
eign treaties,  such  as  those,  for  example,  with 
Great  Britain  and  Prussia,  which  stipulate 
for  free  ingress  and  egress  as  to  our  ports,  as 
well  as  for  a  participation  in  our  interior  trade. 
See  8  Statutes  at  targe,  116,  228,  378.  But 
those  arrangements  do  not  profess  to  exempt 
their  people  from  local  taxation  here,  or  local 
conformitv  to  license  systems,  operating,  at 
these  State  laws  do,  on  their  own  citizens  and 
their  own  domestic  products  in  the  same  way, 
and  to  the  same  extent,  as  on  foreign  ones. 
And  neither  of  those  laws  in  this  case  forbid 
access  to  our  ports,  or  importation  into  the 
several  States,  oy  the  inhabitants  of  any  for- 
eini  countries. 

La  settling  the  question  whether  these  laws 
impugn  treaties,  or  regulate  either  foreign  com- 
merce or  that  between  the  States,  or  impose  a 
duty  on  imports,  ordinary  justice  to  the  States 
demands  that  they  be  presumed  to  have  meant 
what  they  profess  till  the  contrary  is  shown. 
Hence,  as  these  laws  were  passed  by  States  pos- 
sessing experience,  intelUsence,  ana  a  high  tone 
of  morals,  it  is  neither  legal  or  liberal  to  at- 
tempt to  nullify  them  by  any  forced  construc- 
tion, so  as  to  make  them  regulations  of  foreign 
commerce,  or  measures  to  collect  revenue  by  a 
duty  on  foreign  imports,  thus  imparting  to 
them  a  chanLcUr  dmeTcmt  iTom  \Xv%\i  yco\m>%^ 
bj  their  anUMffty  or  liom  that  iiYa<^V,V|  V^^t 
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proinsicris  and  tendency,  they  appear  desicned 
for.  These  States  are  as  incapable  of  duplicity 
or  fraud  io  their  laws,  of  meaning  one  thing 
and  professing  another,  ai  the  purest  among 
their  accusers;  and  while  legitimate  and  con- 
stitutional objects  are  assienMl,  and  means  used 
which  seem  adapted  to  sudi  ends,  it  is  illiberal 
to  impute  other  designs,  and  to  construe  their 
legislation  as  of  a  sinister  character,  which 
they  never  contemplated.  Thus,  on  the  face 
of  them,  these  laws  relate  exclusively  to  the 
regulation  of  licensed  houses  and  the  sales  of 
an  article  which,  especially  where  retailed  in 
small  quantities,  Is  likely  to  attract  together 
within  the  State  unusual  numbers,  and  encour- 
age idleness,  wastefulness,  and  drunkenness.  To 
imtigate,  if  not  prevent,  this  last  evil  wai  un- 
doubtedly their  real  design. 
627*]  *From  the  first  settlement  of  this 
country,  and  in  most  other  nations,  ancient  or 
modern,  civilized  or  savage,  it  has  been  found 
useful  to  discountenance  excesses  in  the  use  of 
intoxicating  liquor.  And  without  entering  here 
into  the  question  whether  legislation  may  not, 
on  this  as  other  matters,  become  at  times  in- 
temperate, and  re-act  injuriously  to  the  salutary 
objects  souffht  to  be  promoted,  it  is  enough  to 
say,  under  the  general  aspect  of  it,  that  the  leg- 
islation here  is  neither  novel  nor  extraordinarir, 
nor  apparently  designed  to  promote  other  ob- 
jects than  physical,  social,  and  moral  improve- 
ment. On  the  contrary,  its  tendency  clearly  is 
to  reduce  family  expenditures,  secure  health, 
essen  pauperism  and  crime,  and  co-operate  with, 
rather  than  coimteract,  the  apparent  policy  of 
the  general  sovemment  itself  in  respect  to  the 
disuse  of  ardent  spirit. 

They  aim,  then,  at  a  right  object.  They  are 
calculated  to  promote  it.  They  are  adapted  to 
no  other.  And  no  other,  or  sinister,  or  improper 
view  can,  therefore,  either  with  delicacy  or 
truth,  be  imputed  to  them. 

But  I  go  further  on  this  point  than  some  of 
the  court,  and  wish  to  meet  the  case  in  front, 
and  in  its  worst  bearings.  If,  as  in  the  view  of 
some,  these  license  laws  were  really  in  the  na- 
ture of  partial  or  entire  prohibitions  to  sell  cer- 
tain articles  within  the  limits  of  a  State,  as 
b^ng  dangerous  to  public  health  and  morals, 
or  were  virtual  taxes  on  them  as  State  property 
In  a  fair  ratio  with  other  taxation.  It  does  not 
seem  to  me  that  their  conflict  with  the  Consti- 
tution would,  by  any  means,  be  clear.  Taking 
for  granted,  till  the  contrary  appears,  that  the 
real  design  in  passing  them  for  such  purposes 
Is  the  avowed  one,  and  especially  while  their 
provisions  are  suited  to  effect  the  professed  ob- 
ject, and  nothing  beyond  that,  and  do  not  ap- 
ply to  jpersons  or  tmnss,  except  where  within 
Ihe  limita  of  State  territory,  they  would  appear 
entirelT  dafensibla  at  a  matter  of  right,  though 
prohibiting  tales. 

Wliether  such  laws  of  the  States  aa  to  licenses 
nra  to  ba  classed  at  police  measures,  or  at  reg- 
Blatioiti  of  their  mtemal  commerce,  or  as 
tazntioii  merely,  imposed  on  local  property  and 
local  bmlneic,  and  are  to  be  justified  by  each 
or  bj  all  of  them  together,  is  of  little  conse- 
quence, If  they  are  laws  which  from  their  na- 
tore  end  object  must  belong  to  all  sovereign 
simteg.  Ckll  them  by  whatever  name,  if  they 
mtiB  BBceaMry  to  the  well-being  and  independ- 
cf  mU  commuDitieB,  they  rema&i  among 


the  reserved  rights  of  the  States,  no  express 
grant  of  them  to  the  general  government,  hav- 
ing been  either  proper,  or  apparently  embraced 
in  the  Constitution.  So,  whether  they  conflict 
or  not  indirectly  and  slightly  with  some  regula- 
tions of  foreign  commerce,  after  the  •ubjeet 
matter  of  that  commerce  touches  the  soil  or 
waters  within  the  limits  of  a  State,  Is  not  per- 
haps very  material,  if  they  do  not  really  relate 
to  that  commerce,  or  any  other  topic  within 
the  jurisdiction  of  the  general  government. 

*As  a  general  rule,  the  power  of  a  [*6S8 
State  over  all  matters  not  granted  away  must 
be  aa  full  in  the  bays,  ports,  and  liarbors  with- 
in her  territory,  intra  fauces  terrse,  as  on  her 
wharves  and  shores,  or  interior  soil.  And  there 
can  be  little  check  on  such  leginlation,  beyond 
the  discretion  of  each  State,  ifwc  consider  the 
^at  conservative  reserved  powers  of  the  States, 
in  their  quarantine  or  health  systems.  In  the 
regulation  of  their  internal  commerce,  In  their 
authority  over  taxation,  and,  in  short,  every 
local  measure  necessary  to  protect  themselves 
against  persons  or  things  oangcrous  to  their 
peace  and  their  morals. 

It  is  conceded  that  the  States  may  exclude 

f pestilence,  either  to  the  bodv  or  mind,  shut  out 
he  plague  or  cholera,  and,  no  less,   obacene 
paintings,  lottery  tickets,  and  convicts.   Holmes 
V.  Jennison  et  al.   14  Peters,  668;   0  Wheat. 
203;  11  Peters,  133.     How  can  they  be  sover- 
eign within  their  respective  spheres,  without 
power  to  regulate  all  their  internal  commerce^ 
as  well  as  police,  and  direct  how,  when,  anj 
where  it  shall  be  conducted  in  articles  Inti^ 
mately  connected  either  with  public  morale,  o^ 
public  safety,  or  the  public  prosperity?     See 
Vattel,  B.  1,  eh.  10,  sees.  210,  231. 

The  list  of  interdicted  articles  and  peraons  is 
a  long  one  in  most  European  governments^ 
and,  though  is  some  cases  not  very  iudidona  or 
liberal,  is  in  others  most  commendable;  and  the 
exclusion  of  opium  from  China  is  an  instaooe 
well  known  in  Asia,  and  kindred  in  Its  poli^. 
The  introduction  and  storage  of  sunpowder  in 
large  quantities  is  one  of  those  articles  long  reg- 
ulated and  forbidden  here.  New  York  ▼.  Miln, 
11  Peters,  102.  Lottery  tickets  and  Indecent 
prints  are  also  a  common  subject  of  prohibition 
almost  everywhere.  6  Greenleaf,  412;  4  Black- 
ford, 107;  see  the  tariff  of  1842;  6  Stat,  at  Large, 
666,  sec  28.  And  why  not  cards,  dice,  and 
other  Instruments  for  gaming,  when  thought 
necessary  to  suppress  that  vice?  In  short,  on 
what  principle  but  this  rests  the  iustiflcation  of 
the  States  to  prohibit  gaming  itself,  wagers, 
champerty,  forestalling — not  to  speak  of  the 
debatable  cases  of  usury,  marriage  brokage 
bonds,  and  many  other  matters  deemed  either 
impolitic  or  criminal. 

It  might  not  comport  with  the  usaffca  or  lawa 
of  nations  to  impose  mere  transit  duties  on  arti^ 
des  or  men  passing  through  a  State,  and  how  - 
ever  resorted  to  in  some  places  and  on  aome 
occasions.  It  is  usually  illiberal  as  well  aa  In- 
judicious.   Vattel,   B.   8,  ch.   10.     And   If  re- 
sorted to  here,  in  respect  to  the  business  or  Im- 
ports of  citizens  of  other  States,  might  deariy 
conflict  with  some  provisions  of  the  Conatltu* 
tion  conferring  on  ttiem  equal  rights,  and  be  t 
regulation  of  the  commerce  between  the  States, 
[the   po^cs   over   which   they   have   expressly 
^  g;ranla^  ii)  Uia  ^pc&Knl  ^^vrDanssGiX^  ^\&.  \SMi 
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present  esse  Is  not  of  thst  chsrscter.  Nor 
wovdd  It  be,  if  prohibiting  ssles  within  the  sc- 
imowiedged  limits  of  s  6tste,  in  cases  sffeeting 
public  morals  or  public  heslth.  Nor  is  there 
6SS*]  in  this  esse  *sny  oomplsint,  either  hj  a 
foreign  merchant  or  foreign  nation,  that  treaties 
are  broken;  or  by  sny  ox  our  own  Ststes  or  hj 
Oongress,  that  its  acts  or  the  Constitution  hsve 
bsen  Tiolated. 

There  are  additional  Illustrations  of  such 
powers,  existing  on  general  principles  in  all  in- 
d^Mndent  States,  given  in  Puffendorf,  B.  8, 
eh.  6,  sec  30,  as  well  as  in  rarious  other  writers 
on  national  law.  And  those  exercised  under 
what  he  terms  ''sovereign  or  transcendental 
propriety*  (sec  7th),  and  those  which  we  class 
under  the  right  of  "eminent  domain,"  are 
recognized  in  the  fifth  amendment  to  the  Con- 
stitution itself,  and  go  far  beyond  this. 

Much  more  is  there  an  authority  to  forbid 
tales,  where  an  authoritv  exists  both  to  seize 
and  destroy  the  article  itself,  as  is  often  the 
case  at  quarantine. 

So  the  power  to  forbid  the  sale  of  things  is 
lurely  as  extensive,  and  rests  on  as  broad  prin- 
ciples of  public  security  and  sound  morals,  as 
that  to  exclude  persons.  And  yet  who  does  not 
know  that  slaves  have  been  prohibited  admit- 
tance by  many  of  our  States,  whether  coming 
from  their  neighbors  or  abroad?  And  which 
of  them  cannot  forbid  their  soil  from  being  pol- 
luted by  incendiaries  and  felons  from  any  quar- 
ter. 

Kor  is  there  in  my  view  any  power  conferred 
on  the  general  government  which  has  a  right 
to  control  this  matter  of  internal  commerce  or 
police,  while  it  is  fairly  exercised  so  ss  to  ac- 
complish a  legitimate  object,  and  by  means 
adipted  legally  and  suitable  to  such  end  alone. 
New  Hampshire  has,  for  many  years,  made  it 
penal  to  bring  hito  her  limits  paupers  even  from 
other  States;  snd  this  is  believed  to  be  s  power 
•xeicifed  widely  in  Europe  among  independent 
nations,  as  well  as  in  this  country  among  the 
States.  New  Hampshire  Revised  Statutes, 
Panpers,  140. 

It  is  the  undoubted  and  reserved  power  of 
vntj  State  here,  as  a  political  bodv,  to  decide,  in- 
dependent of  any  provisions  made  by  Congress, 
though  subject  not  to  conflict  with  any  of  them 
when  rightful,  who  shall  compose  its  popula- 
tion, who  become  its  residents,  who  Its  citizens, 
who  enjoy  the  privileges  of  Its  laws,  and  be 
entitled  to  their  protection  and  favor,  and  what 
Und  of  property  and  business  It  will  tolerate 
and  protect.  And  no  one  government,  or  its 
agents  or  navigators,  possess  any  right  to  make 
another  State,  asainst  its  consent,  a  peniten- 
tiary, or  hospital,  or  poor-house  farm  for  its 
wretched  outcasts,  or  s  receptacle  for  its 
pdiona  to  health,  and  instruments  of  gambling 
and  debauchery.  Indeed,  this  court  has  de- 
liberately said:  ''We  entertain  no  doubt  what- 
loefer,  that  the  States,  in  virtue  of  their  gen- 
eral police  power,  possess  full  jurisdiction  to 
arrest  snd  restrain  runaway  slaves,  and  remove 
tliem  from  their  borders,  and  otherwise  to  se- 
cure themselves  against  their  depredations  and 
cril  example,  as  they  certainly  may  do  in  cases 
of  idlers,  vagabonds,  and  paupers."  Prigg  v. 
Pfennaylvsnia,  10  Peters,  625. 
•SO*]  ^There  may  be  some  doubt  whether  the 
gatend government  or  each  Btmte  poueBBeM  the 


prohibitory  power,  as  to  persons  or  property  of 
certain  kinds,  from  coming  into  the  limits  of 
the  State.  But  it  must  exist  somewhero;  and 
it  seems  to  me  rather  a  police  power,  belong- 
ing to  the  States,  and  to  be  exeroised  in  the 
manner  best  suited  to  the  tastes  and  institutions 
of  each,  than  one  anywhere  granted  or  proper 
to  the  peculiar  duties  of  the  general  govern- 
ment.  Or,  if  vested  in  the  latter  at  all,  It  is  but 
concurrent.  Hence,  when  the  latter  prohibit- 
ed  the  import  of  obscene  prints  in  the  tariff  of 
1842,  it  was  a  novelty,  and  was  considered  by 
some  more  properly  to  be  left  to  the  States,  as 
it  opened  toe  door  to  a  prohibition,  or  to  pro- 
hibitory duties,  to  many  articles  by  the  general 
government  which  some  States  might  desire, 
but  others  not  wish  to  come  in  as  competitors 
to  their  own  manufactures.  But,  as  previous- 
ly shown,  to  prohibit  sales  is  not  the  same  pow- 
er, nominally  or  la  substance,  as  to  prohibit 
imports. 

It  is  possible,  thst,  under  our  system  of  dou- 
ble governments  over  one  snd  the  same  people, 
the  States  cannot  prohibit  the  mere  arrival  of 
vessels  and  cargoes  which  they  may  deem 
dangerous  in  character  to  their  public  peace, 
or  public  morals,  or  general  health.  This 
might,  perhaps,  tronch  on  foreign  commerce. 
Nor  can  they  tax  them  as  imports.  This  might 
trench  on  that  part  of  the  Ck>nstitution  which 
forbids  States  to  lay  duties  on  imports.  But 
after  articles  have  come  within  the  territorial 
limits  of  States,  whether  on  land  or  water,  the 
destruction  itself  of  what  contains  disease  and 
death,  and  the  longer  continuance  of  such  ar- 
ticles within  their  limits,  or  the  terms  and  con- 
ditions of  their  continuance,  when  conflicting 
with  their  legitimate  police,  or  with  their  pow- 
er over  internal  commerce,  or  with  their  right 
of  taxation  over  all  persons  and  property  un- 
der their  protection  and  jurisdiction,  seems  one 
of  the  flrst  principles  of  State  sovereignty,  and 
indispensable  to  public  safety.  Such  ex- 
traordinary powers,  I  concede,  are  to  be  exer- 
cised with  caution,  and  only  when  necessary 
or  clearly  justifiable  in  emergencies,  on  sound 
and  constitutional  principles;  and,  if  used  too 
often,  OT  indiscreetlT,  would  open  a  door  to 
much  abuse.  But  the  powers  seem  desrly  to 
exist  in  the  States  and  ought  to  remain  there; 
and  though,  in  this  instance,  they  are  not  used 
to  this  extent,  but  still,  as  respectable  minori- 
ties within  these  three  States  believe  not  to  be 
useful,  and  as  some  other  States  do  not  think 
deserving  imitation,  yet  they  are  used  as  the 
competent  and  constitutional  power  within 
each  has  judged  to  be  proper  for  its  own  wel- 
fare, and  as  does  not  appear  to  be  repugnant  to 
any  part  of  the  Constitution,  or  a  treaty,  or  an 
act  of  Congress.  They  must,  therefore,  not 
be  interfered  with  by  this  court,  and  the  moro 
especially  as  one  reason  why  these  powers 
have  been  left  with  the  States  is,  that  the  sub- 
ject matter  of  them  is  better  understood  by 
«u^  State  than  by  the  Union;  and  the  policy 
and  opinions  and  usages  of  one  *State  [*6S1 
in  relation  to  some  of  them  may  be  very  unlike 
those  of  others,  and  therefore  require  a  differ- 
ent system  of  legislation.  Whero  can  such  a 
power  also  be  safer  lodged  than  with  those 
public  bodies,  or  States,  who  aro  themselves 
to  be  the  greatest  sufferers  Vn  \iit«c«a\.  vctA  ^3oax* 
acter  by  an  impTopex  una  ol  V\»\  W  VX.  i^^xki\ 
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happen  at  any  time  to  be  exercised  injudieioua- 
I7,  that  circumstance  would  furnish  a  ground 
for  an  appeal  rather  to  the  intelligence  and 
prudence  of  the  State,  in  respect  to  its  modifi- 
cation or  repeal,  than  an  authority  for  this 
court,  by  a  writ  of  error,  to  interfere  with  the 
well  considered  decision  of  a  State  court,  and 
reverse  it,  and  pronounce  a  State  law  null  and 
Toid,  merely  on  that  account. 

Many  State  laws  are  such,  that  their  expedi- 
ency and  iustioe  may  be  doubted  widely,  and 
by  this  tribunal;  but  this  confers  no  authority 
on  us  to  nullify  them;  nor  Is  any  such  authori- 
ty, for  such  a  cause,  conferred  on  Congress  by 
any  part  of  the  Constitution. 

The  States  stand  properly  on  their  resenred 
rights,  within  their  own  powers  and  sovereign- 
tv,  to  judge  of  the  expeoiency  and  wisdom  of 
their  own  laws;  and  while  they  take  care  not 
to  yiolate  clearly  any  portion  of  the  Constitu- 
tion or  statutes  of  the  eeneral  government,  our 
duty  to  that  Constitution  and  laws,  and  our 
respect  for  State  rights,  must  require  us  not  to 
interfere. 

Mr.  Justice  Grier: 

I  concur  with  my  brethem  in  affirming  the 
Judgment  in  this  and  the  preceding  cases  on  the 
same  subject,  but  for  reasons  differing  some- 
what from  those  expressed  by  the  other  mem- 
bers of  the  court;  and  as  I  concurred  mainly 
with  the  opinion  delivered  by  Mr.  Justice  Mc- 
Lean in  the  case  of  Thurlow  v.  Massachusetts, 
I  had  concluded  to  be  silent,  and  therefore  am 
not  prepared  to  express  my  views  at  length.  I 
take  this  occasion,  however,  to  remark,  that 
the  true  Question  presented  by  these  cases,  and 
one  which  I  am  not  disposed  to  evade,  is, 
whether  the  States  have  a  right  to  prohibit  the 
sale  and  consumption  of  an  uiide  of  commerce 
which  they  believe  to  be  pernicious  in  its  ef- 
fects, and  the  cause  of  disease,  pauperism,  and 
crime.  I  do  not  consider  the  question  of  the 
exdusiveness  of  the  power  of  (>>ngress  to  reg- 
ulate commerce  as  necessarily  connected  with 
the  decision  of  this  point. 

It  has  been  frequently  decided  by  this  court, 
"^at  the  powers  which  relate  to  merely  mu- 
nicipal regulations,  or  what  may  more  properly 
be  called  internal  police,  are  not  surrendered 
by  the  States,  or  restrained  by  the  Constitu- 
tion of  the  United  States;  and  that  consequent- 
ly, in  relation  to  these,  the  authority  of  a  State 
is  complete,  unqualified,  and  conclusive." 
Without  attempting  to  define  what  are  the  pe- 
culiar subjects  or  limits  of  this  power,  it  may 
safely  be  affirmed,  that  every  law  for  the  re- 
straint and  punishment  of  cnme,  for  the  pres- 
ervation of  the  public  peace,  health,  and  mor- 
als, must  come  within  this  catesorv. 
ess*]  *As  subjects  of  leffisTation,  they  are 
from  their  very  nature  of  primary  impor- 
tance; they  lie  at  the  foundation  of  social  ex- 
istence; they  are  for  the  protection  of  life  and 
liberty,  and  necessarily  compel  all  laws  on 
subjects  of  secondary  importance,  which  rdate 
only  to  property,  convenience,  or  luxury,  to 
recede,  when  they  come  in  conOiot  orcolusion, 
"salus  populi  suprema  lex." 

If   the  ri|^t  to  control  these  subjects   be 

"complete,   unqualified,  and  exclusive''  in   the 

StMte  LegiBlmtunB,  no  nefulations  of  secondary 

imporUmcm  emm  »upened9  or  isstraia  thsir  op- 
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erations,  on  any  ^ound  of  prerogative  or  su- 
premacy. The  exigencies  of  the  social  com- 
pact require  that  such  laws  be  executed  oefore 
and  above  all  others. 

It  is  for  this  reason  that  quarantine  laws, 
which  protect  the  public  health,  compel  mere 
commercial  regulations  to  submit  to  their  con- 
trol. They  restrain  the  liberty  of  the  passen- 
gers, they  operate  on  the  ship  which  is  the  in- 
strument ox  commerce,  and  its  officers  and 
crew,  the  agents  of  navigation.  They  seise 
the  infected  cargo,  and  cast  it  overboard. 
The  soldier  and  the  sailor,  though  in  the  service 
of  the  government,  are  arrested,  imprisoned, 
and  punished  for  their  offenses  against  society. 
Paupers  and  convicts  are  refused  admission 
into  the  country.  All  these  things  are  done,  not 
from  any  power  which  the  States  assume  to 
regulate  commerce  or  to  interfere  with  the  reg- 
ulations of  Congress,  but  because  police  laws 
for  the  preservation  of  health,  prevention  of 
crime,  and  protection  of  the  public  welfare, 
must  of  necessity  have  full  and  free  operation, 
according  to  the  exigency  which  requires  their 
interference. 

It  is  not  necessary  for  the  sake  of  justifying 
the  State  Legislation  now  under  consideration 
to  array  the  appalling  statistics  of  misery,  pau- 
perism, and  cnme,  which  have  their  origin  in 
the  use  or  abuse  of  ardent  spirits.  The  police 
power,  which  is  exclusively  in  the  States,  is 
alone  competent  to  the  correction  of  these  great 
evils,  and  all  measures  of  restraint  or  prohibi- 
tion necessary  to  effect  the  purpose  are  within 
the  scope  of  that  authority.  There  is  no  con- 
flict of  power,  or  of  legislation,  as  between  the 
States  and  the  United  States;  each  is  actins 
within  its  sphere,  and  for  the  public  good,  and 
if  a  loss  of  revenue  should  accrue  to  the  Unit- 
ed States  from  a  diminished  consumption  of  ar- 
dent spirits,  she  will  be  the  gainer  a  thousand- 
fold in  the  health,  wealth,  and  happiness  of  the 
people. 

Order. 

Samuel    Thurlow    v.    The    Commonwealth    of 

Massachusetts. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Judicial 
Court,  holden  in  and  for  the  County  of  Essex, 
in  the  Commonwealth  of  Massachusetts,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
*by  this  court,  that  the  judgment  of  [*63S 
the  said  Supreme  Judicial  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Order. 

Joel  Fletcher  v.  The  State  of  Rhode  Island  and 
Providence  Plantations. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Coiurt  of 
the  State  of  Rhode  Island  and  Providence 
Plantations,  holden  at  Providence,  within 
and  for  the  County  of  Providence,  and  was 
argued  by  counsel;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Supreme 
Oouit  in  this  cause  be,  and  the  same  ia  hereby 
affiim«d.  wV^  eosX*. 
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Ofd« 

Andrew  Peiroe,  Junior,  and  Thomas  W.  Peirce 
V.  The  State  of  New  Hampahire. 

This  cause  came  on  to  be  heard  on  the  tran- 
acript  of  the  record  from  the  Superior  Court  of 
IS  I«. 


Judicature  in  and  for  the  first  Judicial  Dla* 
trict  of  the  State  of  New  Hampshire,  and  waa 
argued  by  counsel;  on  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  thia 
court,  that  the  judgment  of  the  sud  Superior 
Court  of  Judicature  in  this  cause  be,  and  the 
sama  ia  haraby  affirmed,  with  coati^ 
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THE  DECISIONS 


OF  TBI 


Supreme  Court  of  the  United  States, 


AT 


JANUARY  TERM,  1848. 


t*]     •BENJAMIN  O.  SIMMS»  PUintiff  in 

Error, 

y. 

THOBIAS  HUNDLEY. 

8a1«  of  tlayes  brought  into  Mistiasippi  from 
toy  other  State,  oonatitutional — refuaal  of 
Cireuit  Court  to  continue  eauae  cannot  be 
RTiewed  br  writ  of  error-— notarial  oertiA- 
tgUi  as  evidence — rules  of  evidence  prescribed 
bj  State  statutes,  followed  by  U.  8.  courts  in 
•oeh  State. 

The  dedslont  of  this  court  in  Groves  v.  SUugh- 
lir.  16  Peters,  449.  and  Rowan  v.  Ranoels,  6  How. 
tra.  134.  SRSln  afflrmed. 

The  eontlniianoe  of  a  cause,  or  the  refusal  to 
eoDtlDoe  It,  rests  In  the  sound  discretion  of  the 
eoart  In  which  the  motion  Is  made,  and  cannot  be 
nrlewed  hv  writ  of  error.  This,  also,  has  been 
m^  tettled. 

Under  the  sUtutes  of  Mississippi,  a  protest  of 
promlsiory  notes  and  statement  of  notices  given 
to  the  parties,  being  certlfled  under  the  ootarlal 
Mil  ana  verified  by  the  affidavit  of  the  notary, 
■17  be  read  In  evidence.  It  Is  not  necessary  to  in- 
trodace  the  notary,  personally,  to  testifv. 

Under  plea  of  non  assumpsit,  testimony  can- 
■ot  be  received  relating  to  the  residence  of  a  party 
iDd  bearing  upon  the  Jurisdiction  of  the  court. 

THIS  case  was  brought  up  by  writ  of  error 
from    the    Cireuit    Court    of    the    United 
Stitcs  for  the  Southern  District  of  Mississippi. 

In  1836,  the  following  notes  were  executiMl: 
14,000.  Port  Qibeon,  2d  May,  1835. 

On  the  fifteenth  day  of  February,  eighteen 
hundred  and  thirty-seven,  I  promise  to  pay,  to 
the  Older  of  Passmore  Hoopes,  four  thousand 
doUtrs,  value  received,  negotiable  and  payable 
It  the  office  of  the  Planters'  Bank  at  Port  Gib- 
am.  H.  N.  Spencer. 

Indorsed:  Paasmore  Hoopes,  Benj.  G.  Sims. 
15,169.  Port  Gibson,  May  2d,  1835. 

Twelve  months  after  the  fifteenth  February, 
1836, 1  promise  to  pay,  without  defalcation,  to 
the  order  of  Passmore  Hoopes,  five  thousand 
one  hundred  aixty-nine  dollars,  value  received, 
legotiable  and  payable  at  the  office  of  the 
Plinten^  Bank  at  Port  Gibson. 

H.  N.  Spencer. 

Indorsed:  Passmore  Hoopes,  Ben].  G.  Sims. 
1*]  *$4|000.  Port  Gibson,  2d  May,  1835. 

On  the  fifteenth  day  of  February,  eighteen 
hundred  and  thirty-eight,  I  promise  to  pay,  to 
the  order  of  Paasmore  Hoopes,  four  thousand 
doUars,  value  reeeived,  nc|potiab]e  and  payable 


at  the  office  of  the  Planters'  Bank,  at  Port  Gib- 
son. H.  N.  Spencer. 
Indorsed:    Passmore  Hoopes,  Benj.  G.  Sims. 

Port  Gibson,  Mav  2d,  1835. 
Twelve  monthe  after  the  15th  February,  1887, 
I  nromise  to  pay,  without  defalcation,  to  the 
order  of  Passmore  Hoopes,  five  thousand  one 
hundred  sixty-nine  dollars,  value  received,  ne- 
gotiable and  payable  at  the  office  of  the  Plant- 
era'  Bank  at  Port  Gibson. 

H.  N.  Spenoer. 
Indorsed:    Passmore  Hoopes,  Benj.  G.  Sims. 

$3,907.17.  Clinton,  December  14th,  1835. 

On  the  first  day  of  January,  eighteen  hun- 
dred and  thirty-eight,  I  promise  to  pay  Thomas 
Hundley  three  thousand  nine  hundred  and  seven 
dollars  and  seventeen  cents,  for  value  received. 

Benj.  G.  Sims. 

All  these  notes  came  into  the  possession  of 
Thomas  Hui^dley. 

In  April,  1838,  Hundley  brought  a  suit  in 
the  Circuit  Court,  upon  all  the  notes,  against 
Sims,  the  plaintiff  in  error. 

At  May  Term,  1838,  Sima,  the  defendant, 
filed  two  pleas,  1.  Non  assumpsit,  and  2.  That 
the  notes  were  passed  to  Hundley  for  the  pur* 
chase  of  slaves  ille^ly  introduced  into  the 
State,  in  contravention  of  the  second  section 
of  the  seventh  article  of  the  Constitution. 

The  plaintiff  joined  issue  upon  the  first  plea 
and  demurred  to  the  second.  The  court  sus- 
tained the  demurrer,  and  the  cause  went  to 
trial  upon  the  general  issue  plea. 

When  the  cause  was  called  for  trial,  the  de- 
fendant moved  for  a  continuance,  and  filed  an 
affidavit,  which  it  is  unnecessary  to  state;  but 
the  court  refused  the  continuance,  to  which 
refusal  the  defendant  excepted. 

The  bill  of  exceptions  then  proceeds  as  fol- 
lows: 

The   plaintiff   then    produced   the   following 
record  of  a  protest  of  tne  said  note  for  $5,169, 
which  said  record  is  in  the  words  and  figures 
following,  to  wit: 
State  of  Mississippi,  Claiborne  County,  as: 

I,  William  M.  Randolph,  notary  public, 
branch  Planters'  Bank,  Port  Gibson,  duly 
commissioned  and  qualified  according  *to  [*S 
law,  and  residing  in  said  town,  do  hereby  cer- 
tify, that  on  the  eighteenth  day  of  February, 
1837,  I  went  to  the  branc&k  ^WnXen?  ^^^as^  «X 


Twelfc  moBtlu  After  th«  IfiUi  Ttttntij,  1836,    hli  ftttoniey,  eieepta;  and  thereupon  the  other 
Promise  to  pay,  witlwnt  defAlottlcm,  to  the    records  of  protest  on  aaid  notes  of  Spencer,  In- 


•  SuFinct  Ooum  ov  tei  Unrm  BTAin.  Utt 

Port  Glbeon,  and  thea  and  there  praMiited  for        To  the  Introduction  of  which  the  defendant, 

payment  the  original  note,  of  wUeh  the  fol-  by  his  ettomeT,  objected,  which  objection  the 

loiriiw  i*  a  true  oopy:  court  overrulfd,  and  adjudged  the  said  reeord 

"i,ing.  Port  Oifason,  Hay  Sd,  1842.  aufficient;  to  which  opinion  the  defendant,  by 

Twelve  moBtfa-  -"—'•--  ""^  ™-^i— _  i».  i.-  -^ -_     __.  ,.        ___...  _.u.- 

Ircd  and  ■Ixty-nlne  tellan,  value  raceired,  and  the  lame  bein_ 

pitiable  and   payable   at   the   <rfBee   of   the  the  procedlng.  It  •'ac7«ed  eaid  exception  ehall 

Planter!'  Bank  at  Fort  Gibson.  apply  to  them  alao;  the  plaintiff  then  read  aaid 

H.  N.  Spenoar.  records,  proved  that  said  nota  were  proteated 

Indorsed:     Paaimore  Hoopca,  on  the  proper   day,  and  the  notices  directed 

Benj.  a.  Sims,  to  the  oroper  place,  and  rested  his  esse. 
Tboa.  Hnndlqr.  The  aefendant  then  ofTeied  to  prove  all  tlie 

And  I  then  and  there  demanded  payment  of  '•<=*•  "tated  in  his  second  plea,  hut  the  court 

the  said  note,  according  to  the  tenor  and  effect,  refused  to  hear  the  proof;   to   which   rcfosal 

and  was  answered  by  the  teller  of  the  said  t*"*   defendant   Mccepte.     The  defendant   then 

bank,  that  the  said  noU  would  not  be  paid,  produced  a  witness,  who  proved  that  the  plain- 

and  that  no  funds  were  deposited  in  said  bank  '■'''  ™  *>>'■  <»""  n"  «""  Known  to  him  about 

for  that  purpose;    and  the  aaid  noU  was  not  '■>"'  ff^rs  hut  past,  during  all  which  Ume  he 

paid  by  any  person,  when  payment  thereof  waa  l^d    resided   In    (this)    Hinds   Ooun^.MiMis- 

demanded    as    aforesaid.      Whereupon,    I    pro-  •'??'.  '™  *"**  "^  o"  considered,  and  did  tben 

tsrtad  said  not*  for  nonpayment,  and  notMed  con'ider,  him  a  resident  citizen  of  the  SUU  of 

the  parties  thereto  of  said  demand,  nonpay-  Missiislppt;  and  the  defendant  waa  prodding 

Blent,  and  protest,  and  that  the  hoMcr  of  aaid  **  «•"  another  witness,  Mr,  Cook,  deputy-mar- 

Bota  looked  to  them  for  payment  therwrf,  which  ■hal,  further  to  prove  the  same  facU,  when  the 

noticee  were  t#*«n  at  tk«  Ume  and  is  ike  man-  testimony  was  objected  to  hy  the  attoraej  of 

Iter  following,  to  wlt>  "'^  platntilf,  upon  the  ground  that  it  eoaid  not 

(Coplea  annexed.)  ^  heard  under  the  issue  now  on  trial;  wUch 

For  Paaamon  Eoopea,  written  noUea  of  tbe  objection  ths  court  susulnod,  and  excluded  all 

above  tenor  was  handed  t«  him  at  his  store  In  testimony  as  to  proof  of  plaintiff's  citizenship; 

Port  Qibson  to  which  decision  of  the  court,  ruling  out  said 

Fbr  Benjilmln  O.  Sims,  a  written  notice  o(  P">o'  t^t  the   plaintiff  was  a  dtiien  ol  the 

the  same  tenor  was  put  In  the  poatoOce  at  Port  SUte  o(   Miiaissippi,  under   said   plea  of  noa 

OlbeoB,  on  the  same  day,  directed  to  him  at  assumpsit,  the  defendant,  by  attorney,  sioeptai 

Clinton,   Ulsa.     Which    facta,    then   and   there  ""1  thereupon  the  jury  •returned  a  ver-   [  B 

noted  to  me  on  my  officUl  recorf,  constitute,  diet  for  the  plaintiff j  and  said  excepUoM.  he- 

as  herein  set  forth,  a  full  and  true  record  of  all  '"g   found    conformable   to    the    facU   and  th« 

that  vrtJ  done  hy  me  In  the  premises.  agreement  of   the   parties,   are  jign^.    ■«•«. 

In  teaUmony  whereof,  I  hare  here-  »nd  ordered  to  be  made  of  record  In  the  cause. 

[I.  «.]    unto  set  my  hand  and  aBxed  my  offl-  ,  ,       .*??'^?f  iH'^^^w.*-' 

eial  seal,  thla  1st  day  of  Jun*  llss.  J«^  •»'  ^^  "■  8.  for  D.  Miss. 

Wm.  U.  Bandolph,  Notary  Public  Upon  this  bill  of  exceptions  the  ease  came  np 

Stats  of  Mississippi,  Claiborne  County!  to  this  oourt.    ^  ^    „     _„ .   ,      ^.       ,  ,  .„ 

PWsonally  appeared  before  me  the  mdei^  ,  "  ""  •Tied  by  Mr.  Bibb  for  th  plaintiff 
signed.  Justice  oftte  peace  for  eald  county,  the  In  error,  no  counsel  appeanng  for  the  defend- 
above  named  Wm.  M.  Randolph,  who  made  *  .,'"  S^?''  .,  .^  ,  „  ,.  .  .  ,  . 
oftth,  that  the  forcMlng  record  and  eertiflcate  ^Mr.  Bibb  said,  that,  after  the  deeiaions  of 
contain  the  truth,  to  the  best  of  his  knowledge  this  court  upon  the  subject  matter  of  Um  m- 
and  belief.                           Wm.  M.  Handolph.  ond  plea,  as  to  the  m^ing  of  the  constttuUon 

Sworn  to  before  n»  thU  1st  day  of  5une,  of  Jiiwisslpirf   he  would  not  argiw  Its  sn«dm- 

1638  Lewis  Cionly,  J.T.,  Imal.!  «7-    B"*  !•■  iMi'trf  that  the  objection  made    ^ 

,„  , ,_.       '  to  the  evidence  offered  by  the  pialntifl,  Hund^ 

*  I  -nOnOCB.  ,„     „f   ^;,„    „,,.    nnflnnl    maAm    ant   bv    Uw   hI^^ 


ley,  of  the  mere  record  made  out  by  the  ■        ,- 
Port  Glbeon,  18th  Febmaiy,  1B8T.       noUry,  wu  impioperly  overruled  by  the  eooit.^ 
Sim*;  The  notary  himself,  resident  of  the  town  an^g 

_  .  to  take  notice,  that  a  note  drawn  by  gUte  wherein  the  protest  was  made,  and  whera 
H.  N.  Speneer,  In  faTOr  of  Passmore  Hoopee,  („  the  trial  vras  had,  ought  to  have  been  intrc 
for  the   sum  of  |S,18B,  and  dated  Sd  day  of    jnoed  to  testify;  and  bis  certificate  of  i     ' 


Benj.  O.  81 

Please  b 
S.  N.  8pe 

lot  the  su_  „  ,-, , -       ,  „„_„  „  „„., ,  _„„  „.  „.-.„_„  _.  _ 

May,  18S6.  was  thU  d»  protested  by  me  for  of  an  Inland  hill,  of  the  same  StaU,  wbereXa 

nonpayment,  and  that  the  holder  loc^  to  you  the  parUes  all  lived,  and  wberein  the  trial  wmm 

bn  payment  as  Indorser  thereof.  had,    was   not   legal    and    sufficient   evldeaa^ 

Bespaetfnlly,              Wm.  U.  Randolph,  Qq  this  point  the  casea  of  Townaley  t.  Bumrkl^ 

Notary  PuUIe.  2  Peters,  ISO,  and  Cbeamer  r.  Noyes,  8  Omu- 

Port  mbaon,  ISth  February,  1837.  beH'a  Rep.  129,  are  relied  on  aa  eonelualva. 

Pleaae  to  take  notice,  that  a  nota  drawn  by  Mr.  Chief  Jnatlce  Taney  dellverod  the  ^■ 

H.  N.  Bpeneer,  In  your  favor,  (or  the  sum  of  Ion  of  the  court : 

fl,10a,  and  dated  the  Sd  di^  of  May,  1830,  This  case  Is  brought  up  t^  writ  of  error  di. 

wu  this  d»  proteated  by  me  for  nonpayment,  rected  to  the  Circuit  Court  of  the  United  StstM 

mdJ  th*t  Ue  hMtr  hxdca  to  yon  for  payment  for  the  Southern  District  of  Mlaalasinpl,  upw 

Mt  lodmam  thmot,            BmeettnUy,  a  Judcment  obtained  by  the  defendant  in  stns 

W^  M.  BavMfh,  Hotiury  PnfaUo.  affilufc  &a  ^b&vUB  W  *Cm  ui«iim.t  of  tosi 


1MB                                        Omn  cr  u.  t.  Bjumni  n  u.                                              ■ 

■ot««.    &Ud    U«7   t,    1838,    Indoried    b*    the  *WTLLIAM  M.  flWIK,  JMt  Hanbal,  Mid  T*T 

K'  Intlff  In   error  to  the  defendant;    and  alao  Jacob    B.    Yerger    and    Robert    Hughca,    Itla 

ODB   other   note   drawn   bj   the    fonner    In  auretiea.  Plaintiff*  Ib  Error, 

laror  of  the  latter,  dat«d  December  14,   I83S.  v. 

It  appean  by  the  record  that  three  queetionB  q    j   „j  ^    BABTON,  Defendants  In  Eri«r. 
«f  law  wera  raited  at  the  trial,  which  are  now 

before  thia  court  upon  the  writ  of  error,  the  Adoption  of  Btat*  law  bj  V.   6.  Court — hub- 

tMtimony  aa  to  the  residence  of  the  plaintiff  man  proceedinga  agaloat  marahal— dOM  BOt 

■pan   the  plea  of   non   auumpeit  having  been  app^  to  hi*  auretiea. 
froperlv   refuaed. 

Thm  fir«t  point  relied  on  at  a  defenaa  to  the 

■etion   waa,   that   the   notea   above  mentioned  ,,__ 

««rr    all    indoraed   and   deliTered   ht   Sim*   to  That  oadcr  a  itatnte  of  Mlailnlppl,  relatlni  te 

Hundley    In    payment    for    slave*    brought    by  "V^J^.  '-_^'!E5'.''  XT^SI*   f *"°!*_i   mtnhal 

Hundl^  Into  the  SUte  of  MiuiMippi  a.  mer-  Sl?.Vo7."KbT^nVtr.^t,n2ff  S.^'Jo^w'SfcfV; 

ebandise,   and    there    eold   to   Simi;    and   that  wit   llabre   bj    reaitin    of   fata   dernult;    tbal    the 

the  aale  of  alarea  lo  brought  into  the  State  was  ES'i™".'  ?*.  «-M,"l!,':SLS''ll  °.2'  ^w™i."" 

prohibited   by  the  con.titution  of  MtwiMippi.  f^^^ii\,°i  U^b!^^^!,^^^  tl  tb'e  eii^nt'l"; 

tmi    the    contract    therefore   illegal    and    void,  tbst  *  miinihal  lod  hU  laretlta  eoulil  cat  be  pro- 

Thia    queation    waa    decided    in    the    caie    of  5?t*^„  ■<?'?.'*'.  ^J"'!,';,!™^' JT"??"?..'?/-,'--* 

••]    GroVr,   V.   BlauRhter.    *]0   Pet.    **9,  and  J^"""  "*  '"^  "  ^'""*'  *"  ""  '"  "'  ^'"" 

■Cain  in  the  two  caiei  of  Rowan  v.  Runnele,  at  Anj  ciccaa  of  Inttrent  ewardrd  over  aoil  abora 

Sa  laat  term,  S  Howanl,  1S4.     And  it  ia  the  ^^  regal  rata  la  a  [wnaU,,  and  eame.  witblo  the 

artllrd  law  in  thia  pnurt.  that  confracU  of  this  '""  """• 

deMiription.  made  at  the  time  when  these  notes  mniS  eaaa  waa  brought  up  by  writ  of  arror 

bear  date,  were  valid,  and  not  prohibited  by  i    from  the  Circuit  Court  rftha  United  SUtea 

Ike  constitution  of  Miaaiaainpi.          ,  ^  ^  .^  for  the  Southern  Diatrict  of  Miatiaaippi,  under 

The  point  next  in  ord;r  U  prewnted  hy  the  the  following  circutcstaneea : 

(weption  taken  to  the  refusal  of  the  court  to  ^j  May  Term,  1843,  ri«.,  on  the  Stfa  of  May, 

tnnlinne   tlie   case   to  another  term,   upon   the  [bo  following  notice  waa   «Ied: 

affidavit    filed   hy   the   plaintiff  in   error.     But  Xo    William    M.    Qwin,    late    Marshal    of    the 

tbi*  point,  also,  hM  been  long  settled ;  and  it  Southern  Distrirt  of  the  SUts  of  Mississippi, 

Ui  iHaya  been  held   in  this  court,  tl^t  the  .^a   j,eob    8.    Terger    and    Robert    Hughea. 

tgstmtianee  of  a  cause,  or  the  refusal  to  con-  i,i,  ^uritlet  In  hia  official  bond. 

UBoe,    rests    in    the    sound    discretion    of    the  pj^,^  (^fc,  „„tje,  j^at  on  Wednesday,  the 

amrt  In  which  tha  motion  ia  made,  and  cannot  J4th  day  of  the  preaent  month    (May),  I  will 

krmew^  l7  writ  of  «''">'■""['••  J"- 92"  move  the  Cireuit  Court  ol  the  United  SUtet 

j|_Alexaadria  v.  Hodgson,  a  Cranch.  208.  BIT.  hr  the  Southern  Diitriet  o(  the  8UU  of  Ml*- 
ilppi  for  a  Judgment  againat  yon  for  tlia 
a  of  twenty-nine  hundred   and  twen^  dot- 

„   —    _         ._    i  ;,     f     .    I       ,  '-'■  thirty-nine  centa,  being  the  amaunl   [ofj 

ts  the  admlwdon  in  evidence  of  the  protest  and  ti,c  plaintifTs  money  mentioned  in  the  writ  of 

•Ultsient  of  notices  given  to  the  plaintiff  In  ,endUioni    ejponaa,    lamed    from    aald    Circuit 

Mior— the    said    protest   and    sUtement    being  Q^urt  on  the  Hth  day  of  November.  1840,  in 

nitiUrd  under  the  noUrial  aeal,  and  verlfled  by  „^^f  f^-gr,  ,g,|nat  Bobert  O.  Croijer,  Thomaa 

tbi  iflldavit    of    the    noUiy.      This,    however,  j    Qo^^^    ^^j    r^    g    Hardy,   principals,    and 

nka  the  two  preceding  potata.  baa  been  alr^dy  j,^,,  j_  Ki„_  ^^  WllUam  H.  Bhelton,  securi- 

dKidrd  by  this  court;  and  this  cass  cannot  be  ties,  for  ths  said  sum  of  twenty-nine  hundred 

diitinRiiished  from  the  caac  of  Brandon  t.  I^f-  „<i  twenty  doIUra  thirty-aiue  cents,  and  which 

tai,  4  Howard,  127.                       ,       ,     ,  ,        -  "'d   ""'   commanded   Uie  said   W.   M.   Gwi», 

It  ii  true,  that,  upon  general  principle  of  ,i,en  marahal,  to  eipoae  the   property  therein 

eommercial   law,  the  certiHcate  would   not  be  .pecjfled   to  sale,  to  satisfy  the  money  afore- 

HbnlHible.     But   it    la  made   evidence  by   the  „]j^  j^j   intereat,  and  eoata  due  on  aald  ei- 

*t»toUof  Mla*iB«Jpfd.  and  the  rulea  of  evidence  ecutjon;   and  which  execution  or  writ  of  ven- 

piwnbed  by  the  aUtute  of  a  State  are  •"*»y»  ditioni  eiponaa  came  to  the  hands  of  said  Gwin 

Ulowed  by  the  court*  of  tha  United   BUtes,  ;„    ju,    ti„,g_   ^,^^   „„„   the    same   said   Qwin 

■ton  aittlnx  in  the  StaU,  In  commercial  cases  voluntarily  and  without  authority  omitted  to 

"J^'l  f  '"  "}.-,.    «,       ,.  «     ^  .     ...  levy  the  money  aforesaid.     I  will  alao  ask  said 

Tb»  judgment  of  the  Circuit  Court  U  there-  court  for  a  judgment  for  interest  on  the  sum 

fcea  aaraed.  aforesaid,  st  the  rats  of  thirty  per  centum  per 

Order.  annum  from  the  flrat  Monday  in  May,   1840, 
till  paid, 

nil  rsiiae  came   to  be  heard   on  the  tran-  You  may  attend  and  oppose  Mid  motion.  If 

Mript  of    Ihc    record   from    the    Circuit    Court  yoM  think  proper, 

of  Ibe  United  States  for  the  Southern  District  Your  obt  serv^ 

of  MiMiminpi,  nnd  was  argued  by  counsel ;  on  C  T.   t  A.   Barton, 

(Duideratton  whereof.  It  is  now  here  ordered  ""  ».-t..    n     •._-    »i_i_  _.. 
uhI  sdjudi^ed  by  ttiis  court,  that  the  judgment 
g(  the  said  Circuit  Court  In  this  cause  be,  and 

Its  same  ta    hereby   affirmed,   with   coats   and  a  demurrer  upon  the  following  grounds,  <. 

4iai*g(a  at  tbe  rata  vf  six  per  cBntun  per  an-  I.  There  Is  no  law  which  an^oiiiM  tlie  m«a> 

Mua.  ing  of  such  a  moUoL 


SuPBCinB  COUBT  OF  THE  UinTBD  8TATB8. 


2.  The  citizenship  of  either  plafntiflTs  or  de- 
fendants is  not  set  out  in  the  motion,  or  any 
part  of  the  record  in  this  cause. 

3.  If  any  motion  will  lie  at  all  in  this  court 
against  the  marshal  and  his  sureties,  it  must  be 
In  the  name  of  the  United  States  for  the  use  of 
the  creditor. 

4.  The  motion  does  not  set  out  the  bond  or 
obligation  of  the  defendants,  or  in  what  capac- 
ity, or  to  what  extent,  or  upon  what  kind  of 
obli<!:ation,  Hughes  and  Terger  are  Gwin's 
sureties. 

5.  The  motion  does  not  specify  any  breach 
of  official  dut^  upon  the  part  of  Gwin. 

6.  The  motion  does  not  show  when  any  breach 
of  official  duty  wns  committed  by  Gwin,  or  that 
the  plaintiffs  have  been  damaged  thereby,  nor 
to  what  extent. 

7.  The  motion  does  not  show  or  set  forth  a 
demand  and  refusal,  upon  the  part  of  Gwin, 
to  pay  over  any  money  collectcKi  by  him  for 
plaintiflTs. 

8.  There  are  many  other  causes  of  demurrer, 
which  will  be  assigned  at  the  hearing. 

The  court  below  overruled  the  demurrer, 
and  Gwin  and  his  sureties  were  allowed  to 
plead  over. 

Gwin  and  his  sureties  put  in  a  plea,  'Yor 
that  heretofore,  before  the  entry  of  this  motion 
against  them,  or  notice  that  any  such  motion, 
would  be  entered,  suits  had  been  instituted  in 
this  honorable  court  in  favor  of  the  United 
States  of  America  against  these  defendants 
upon  the  official  bond  of  said  Gwin  as  marshal, 
for  breaches  of  the  condition  thereof,  for  sums 
of  money  collected  by  Gwin,  as  marshal,  and 
not  paid  over  by  him,  in  amount  larger  than 
the  penalty  of  the  bond;  which  suits  are  still 
pending  undetermined  in  said  court  against 
these  defendants,  and  judgments  upon  which 
eases  will  satisfy  and  diacharge  the  penalty  of 
said  bond;  and  to  the  rendition  of  jugment  in 
which  cases  these  defendants  are  liable." 

To  this  plea  the  plaintiffs  demurred,  to  which 
there  was  a  joinder. 

The  court  below  sustained  the  demurrer, 
with  leave  to  plead  over,  which  the  defendants 
declined;  and  on  proof  of  the  plaintiffs,  it  ap- 
peared, to  the  satisfaction  of  the  court,  that  on 
the  14th  November,  1840,  a  writ  of  venditioni 
exponas  was  issued  against  Crozier  and  others, 
for  the  sum  of  $2,970.39,  by  which  the  mar- 
shal was  commanded  to  sell  the  property  In 
the  writ  mentioned,  to  satisfy  the  debt,  inter- 
9*]  est  and  costs;  that  *said  writ  came  to  the 
hands  of  the  marshal  in  due  time,  and  upon 
the  same  he  voluntarily  and  without  authority 
omitted  to  levy  the  money  aforesaid,  and  that 
piyment  of  the  said  money,  due  to  the  plain- 
tiffs on  said  execution,  was  by  them,  since  the 
return  of  the  said  execution,  demanded  of 
Gwin;  and  it  also  appearing  that  Gwin  gave 
an  official  bond,  with  Yerger  and  Hughes,  his 
securities,  the  court  therefore  gave  judgment 
against  Gwin,  Yerger,  and  Hughes,  for  the 
amount  due  on  the  execution,  with  interest  at 
the  rate  of  30  per  cent,  per  annum,  from  the 
1st  May,  1841,  until  paid,  and  costs  of  the  mo- 
tion. 

The  bill  of  exceptions  set  out  the  proceedings 

ffo  the  motion,  the  venditioni  exponas  bond  by 

Owin  and  bia  Buretiea;  to  the  reading  of  which 

Bond   the   defeodanta    objected,    which    objec- 


\ 


tion  the  court  overruled,  and  the  defendants  «K* 
cepted. 

The  plaintiffs  then  offered  Hughes  as  a  wit- 
ness, which  the  defendants  objected  to,  aa  he 
was  one  of  the  defendants  in  the  motion;  which 
objection  the  court  overruled,  and  permitted 
Kughes  to  be  introduced  as  a  witness ;  to  which 
the  defendants,  with  the  exception  of  Hughes, 
excepted. 

Hughes  then  testified,  that  he  was  attomej 
of  the  plaintiffs;  that  at  the  return  term  of 
the  venditioni  exponas  he  went  to  the  office  of 
the  marshal,  and  demanded  the  money  on  the 
same  cf  Mr.  Hunt,  the  office  deputy  of  Gwin. 
Hunt  said  the  money  was  not  made;  that  the 

Property  mentioned  in  the  venditioni  exponma 
ad  been  sold  to  William  H.  Shelton,  who  had 
promised  to  pay  the  money  for  it,  but  bmd 
railed  to  do  so ;  and  that  he  had  not  the  money 
to  pay  on  said  venditioni  exponas;  that  he  did 
not  want  any  motion  against  the  marshal  for 
said  money,  and  wished  a  fieri  facias  on  the 
judgment  of  the  plaintiffs,  for  the  benefit  of 
the  marshal.  Hughes  also  proved  that  he  had 
called  on  Gwin  and  told  him  he  wanted  the 
money;  and  this  being  all  the  evidence  on  the 
motion,  the  court  gave  judgment  against  Owin 
and  his  sureties  as  above  mentioned.  To  all 
which  proceedings  of  the  court,  as  well  as  the 
rendition  of  the  judgment,  the  defendants  ex- 
cepted. 

The  causes  of  error  assigned  by  the  counsel 
for  Gwin  were  that  the  court  below  erred  in 
overruling  the  demurrer  on  the  part  of  Gwbk 
and  his  sureties,  in  sustaining  the  demurrer  of 
the  plaintiffs  below,  in  admitting  the  bond.  In 
admittinf^  Hughes  as  a  witness,  and  In  render* 
ing  the  judgment. 

The  case  was  argued  by  Mr.  Bibb  for  the 
plaintiff  in  error,  and  Mr.  Johnson  for  the  de- 
fendant In  error. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

It  appears  by  the  record,  that  this  was  a 
summary  proceeding,  hy  motion  in  the  Circuit 
Court  of  the  Unit^  States  for  the  Southern 
'District  of  Mississippi,  against  Gwin,   [*10 
late  marshal  of  the  distri^,  and  Yerger  and 
Hughes,  the  sureties  in  his  official  bond,  for 
the  default  of  the  marshal  in  omitting  to  levy 
the  money  upon  a  writ  of  venditioni  exponas. 
This   summary  process  was   according  to   the 
provisions  of  a  statute  of  Mississippi  regulat- 
ing proceedings  upon  executions  in  the  courts 
of   that   State,   and   which    was   supposed,   it 
seems,  to  have  been  adopted  by  the  courts  of 
the  United  States,  when  sitting  in  the  State. 
The  defendants  in  error  recovered  a  judgment 
against  the  marshal  and  his  sureties  jointly,  Im. 
this  summary  way,  for  $2,920.30,  with  Interest 
at  the  rate  of  thirty  per  cent,  per  annum  from 
the  day  on  which  the  venditioni  exponas  wss  re- 
turnable. 

It  is  unnecessary  at  this  time  to  state  partl^ 
ularly  the  provisions  of  the  statute  of  the  Stats, 
or  to  examine  how  far  these  provisions  can  ht 
enforced  in  a  court  of  the  United  States.  For 
the  subject  was  fully  considered  in  the  ease 
of  Gwin  V.  Breedlove,  2  How.  20,  and  the  de- 
cision in  that  case  is  conclusive  upon  the  eass 
before  us. 

In  the  csyse  T«.l«tT«\  \a>  \}^^  ^n^oxi  Vld^  that. 
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•o  far  at  the  itatnte  of  Mississippi  authorised 
a  summary  process  against  the  marshal  himself 
to  enforce  the  payment  of  the  debt,  interest, 
and  costs,  for  which  he  was  liable  by  reason  of 
his  default,  it  was  adopted  by  the  Act  of  Con- 
gress of  1828.  But  that  the  courts  of  the  Unit- 
ed States  could  not  enforce  the  payment  of  a 
penalty  imposed  by  the  State  law,  in  addition 
to  the  money  due  on  the  execution.  And  in 
the  same  case,  the  court  further  held,  that  such 
summary  proceedings  against  the  sureties  of  a 
marshal  would  be  repugnant  to  the  Act  of  Con- 
gress of  April  10th,  1806 ;  and  that  if  the  plain- 
tiff in  the  execution  sought  to  charge  the  sure- 
ties for  the  default  of  the  marshal  he  must  pro- 
ceed regularly  by  action,  and  obtain  his  judg- 
ment in  the  manner  and  form  pointed  out  by 
that  law. 

The  judgment  against  the  marshal  and  his 
sureties  is,  therefore,  clearly  erroneous.  And 
if  the  proceeding  had  been  against  the  marshal 
alone,  it  could  not  have  l^n  sustained  for 
the  excess  of  interest  awarded  over  and  above 
the  legal  rate.  For  this  excess  is  evidently 
imposed  as  a  penalty  for  the  default. 
The  judgment  must  therefore  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
tnd  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
11*]  that  *this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court, 
to  be  proceeded  in  accordine  to  law  and  jus- 
tice, and  in  conformity  to  uie  opinion  of  this 
eourt. 


THE  UNITED  STATES,  Plaintiffs, 

v. 

JAMES    and    lOFIN    G.    DANIEL,    Executors 
of  Beverly   Daniel,  late  U.  S.  Marshal. 

Oause  of  action  does  not  survive  in  North  Car- 
olina as  against  marshal's  executor  for  false 
and  insuflicient  return  of  deputy. 


An  action  oa  the  ease  will  not  He  against  the 
•leeotora  of  a  deceased  marshal,  where  execu- 
tions had  heen  placed  In  the  hands  of  the  marshal, 
and  false  returns  made  on  some  of  them,  and  Im- 
perfect and  insufficient  entries  on  others. 

Tbe  rule  respecting  abatement  Is  this:  If  the 
pei-son  chari^ed  has  received  no  benefit  to  himself 
It  the  expense  of  the  sufferer,  the  cause  of  action 
does  not  survive.  But  where,  by  means  of  the  of- 
fense, property  is  acquired  which  benefits  the  tea* 
titer,  there  an  action  for  the  value  of  the  proper- 
ty sufTives  af^ainst  the  executor. 

As  to  the  form  of  action,  none  will  lie,  at  com- 
mon Inw.  acrainst  an  executor,  where  the  general 
iMoe  is  "not  gulltj.'* 


THIS  ease  came  up  from  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of 
North  Carolina,  on  a  certificate  of  division  in 
opinion  between  the  judges  thereof. 

In  August,  1841,  the  United  States  brought 
an  action  of  trespass  on  the  case  against  the  ds- 


fendants,  as  executors  of  Beverly  Daniel,  lats 
marshal,  and  at  May  Term,  1843,  a  verdict 
was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  upon  the  following  cases 
stated: 

Beverly  Daniel  beins  in  his  lifetime  marshal 
of  the  District  of  Noixh  Carolina,  certain  exe- 
cutions, at  the  instance  of  the  United  States, 
from  the  District  Court  of  Newbem,  came  to 
the  hands  of  one  of  the  deputies  of  the  said 
marshal,  who,  in  the  name  and  on  behalf  of  his 
principal,  made  false  returns  upon  some  of 
them,  and  imperfect  and  insufficient  entries  on 
others.  After  the  death  of  Daniel,  this  action 
on  the  case  was  brought  against  the  defendants, 
his  executors,  to  recover  damages  for  the  said 
false  and  insufficient  returns;  and  it  is  oon* 
tended,  on  the  part  of  the  defendants,  that  the 
action  will  not  lie,  and  is  not  sustainable 
against  them  as  executors,  and  it  is  agreed  by 
the  parties  that  judgment  shall  be  rendered 
for  tne  plaintiffs  upon  the  said  verdict,  if  the 
court  shall  be  of  opinion  that  such  action  is 
sustainable;  otherwise,  the  said  verdict  to  be 
set  aside,  and  the  said  action  to  be  discon- 
tinued. 

The  judges  beinff  divided  in  opinion,  the 
cause  came  up  to  this  court  upon  a  certificate 
of  such  division. 

The  cause  was  argued  by  Mr.  Clifford  (At- 
torney-General) on  the  part  of  the  United 
States,  and  submitted  on  the  record  by  Mr. 
Badger  on  the  part  of  the  defendants. 

*Mr.  Clifford  made  two  points:  [*12 

Istw  That  the  cause  of  action  survives  against 
the   executors. 

2d.  That  an  action  on  the  case  is  an  appro- 
priate remedy  under  the  laws  of  North  Uaro- 
tina,  which  furnish  the  rule  of  decision  on  this 
point. 

1st.  The  rule  respecting  abatement  is  now 
nearly  confined  to  that  laid  down  by  Buller, 
viz.,  that  where  property  is  concerned,  the  ae- 
tion  does  not  abate  oy  the  death  of  the  party. 
Cowper,  371. 

The  distinction  between  the  cause  and  the 
form  of  action  must  be  borne  in  mind.  The 
difficulty  in  this  case  must  have  arisen  with  re- 
gard to  the  form.  The  record  is  very  imper- 
fect, and  does  not  show  whether  the  rights  of 
property  were  involved  or  not.  But  they  were 
so  in  fact,  and  I  will  assume  it  to  be  so.  The 
testator  was  certainly  liable  in  his  lifetime,  and 
I  only  contend  that  the  cause  of  action  sur- 
vives where  the  estate  of  the  testator  has  been 
benefited  and  is  therefore  responsible.  It  must 
have  been  understood  in  this  case  that  the  dep- 
uty-marshal had  made  the  monev.  The  bond 
of  the  marshal  covers  the  acts  of  his  deputies 
under  the  Judiciary  Act,  and  therefore  the  law 
presumes  the  money  to  be  in  the  hands  of  the 
principal.  It  makes  no  difference  whether  the 
estate  of  the  marshal  has  been  benefited  in 
point  of  fact  or  in  presumption  of  law.  It  is 
equally  responsible  in  both.  He  has  his  rem- 
edy against  the  deputy,  and  the  law  presumes 
that  he  will  right  himself.  I  assume,  in  this 
case,  that  the  money  had  been  made.  An  action 
for  "money  had  and  received"  has  been  sus- 
tained.    3   Campbell,  347. 

But  an  action  for  an  escape  does  not  survive, 
because  the  estate  has  not  oeen  benefited.  To 
support    these    princlplea)    IS   Ma«u   <fi4\   % 


IS                                                        8XJPBEMB  COUBT  OF  TUB  UnITBD  STATfli. 

Wendell,  20;  1  Pick.  71;  4  Halsted,  173;  Com.  the  marshal  heing  responsible  for  such  acta,  Hi 

Dig.  tit.  Administrator,  B.   15.  cause  of  action  survived  against  his  execnton, 

The  laws  of  North  Carolina  furnish  the  rule  But  this  is  not  the  case  made  in  the  present »» 

of  decision  whether  case  will  lie,  2  now.  20,  tion.    It  is  an  action  on  the  case  requiring  tin 

and   these   laws   sustain  the   action.     1    Rev.  general  issue  of  "not  guilty.'*     If  a  liabilifep 

8tat.   N.   C.   57.     This   re-enacts   the   law   of  were  shown  agninst  the  deceased  marshal,  fi 

1709.    It  may  be  said  that   the  provision   in  could  not  be  enforced  against  his  executors  ii 

this,  which  says  suits  shall  not  abate,  was  in-  this  form.    No  action,  where  the  plea  must  bi 

tended  onl;^  to  apply  to  suits  then  brought,  that  the  testator  was  not  guilty,  can  *lie  [*14 

But  there  is  no  good  reason  for  the  exclusion  at  common  law,  against  the  executor.     Upon 

of   future  suits.     3   Hawks,  563;    N.  C.   He-  the  face  of  the  record,  the  action  arises  ex  d^ 

pository,  520,  205,  226;   2  Haywood,   182;    1  licto;    and    all    private    criminal    injuries   oi 

Rev.  Stat.  N.  C  page  443,  sees.  1,  2,  3.  wrongs,  as  well  as  all  public  crimes,  are  burM 

with  the  offender.     3  Bac.  Abr.  530. 

Mr.  Justice  McLean  delivered  the  opinion  of  The   provision   in   the    10th   section  of  thi 

the  court:  North  Carolina  statute,  "to  prevent  the  abate 

The  case  is  brought  here  from  the  District  ment  of  suits  in  certain  cases" — ^which  declare! 

of  North  Carolina,  on  a  certificate  of  a  division  that  an  action  of  trespass  on  the  case,   eto; 

of  opinion  by  the  Judges,  under  the  act  of  Con-  shall  not  abate  by  the  death  of  either  party— 

gress.  does  not  affect  the  above  question. 

A  jury,  having  been  imnaneled  to  try  the  la-  This  court  think  that  the  action,  in  the  fom 

18*]   sues  ioin^,    *found    for   the  plaintiffs,  prosecuted,  is  not  maintainable;  and  they  dl* 

and  assessed  their  damages  at  seven  hundred  rect  the  fact  to  be  lo  certified  to  the  Circuit 

seventy-five  dollars  and  eighty  cents.    This  ver-  Court, 

diet  was  taken  by  consent  of  parties,  subject  Order. 

to  the  opinion  of  tb.  court  <m  th«  following  ^,             cam.  on  to  be  heard  on  the  tn» 
case: 

.hal  7Z  ^i^l^^^^tXri^  the^United  SUteafor  The-District  of  Nortt 


«n^.M.  Tt..ui    iw.!.,.  <.  1.1.  i<«.»<_.  »..  Ksript  of  the  record  from  the  Circuit  Court  ol 

.1  !i  tl^.  ™  A.^{  Lhi,  Iliiw  !.5^fn  *»>•  U"»ted  SUtea  for  the  District  of  Nortli 

Biial  01  the  District  oi  Nortn  Carolina  certain  r««««i:«-  ...^  ».  4^v.  «^:«4>  «-  «..^4>:»..  ^^  «.i.s«l 

executions,  at  the  instance  of  the  United  States,  P,f  "^^."^•'  ""l  *Ji  ^^*  P?*?^  ""^  5"^*'!?  """^  I^ 

cAvvuui^uo,  «v  luc  iuDM»«.c  VI  Lu«  IL/II1I.VU  KiMi^o,  ^|^    judgcs  of  tho  said  Circuit  Court  were  op* 

from  the  District  Court  of  Newbem,  came  to  ^^„A  «*  ^„:„:^„    .«^  «i.5«k  »a..o  ^^..ffAawi  d 

A,     V     J    ^*       ^     «  XV     J       i.«        #  Av        'J  posed  in  opinion,  ana  wliicn  were  certinea  to 

the  hands  of  one  of  the  deputies  of  the  said  |J.       ^^  f^^  its  opinion,  agreeably  to  the  ad 

marshal,  who,  in  the  name  and  on  behalf  of  ^  Congress  in  sucfi  case;  made  aitd  provide* 

his  principal,  made  false  returns  upon  some  of  ^  ^.»^  ^^     ^^  ^     ^^^^^     ^^  consideratioi 

them,  and  imperfect  and  insufficient  entres  on  ^       ^    ^^^^  the  opinion  if  this  court  thai 

others.     After  the  death   of  Daniel,  this  ac  ^^    ^^^.'^^  j^  ^^^  ^J^  prosecuted  will  not  lia 

tion  on  the  case  was  brought  against  the  de-  ,^  .^  thereupon  now  here  ordered  and  adjudged 

fendants,  his  executors,  to  recover  damages  for  ^     ^j^.        ^^^    ^hat  it  be  so  certified  to Ihs 

the  said  false  and  insufficient  returns;  and  it  Jj^  ^j      .^^  ^^^ 


is  contended  that  the  action  will  not  lie,  and 
it  not  sustainable  against  them  as  executors, 

and  it  is  agreed  by  the  parties  that  judgment  ■ 
shall  be  rendered  for  the  plaintiffs  upon  the 

said  verdict,  if  the  court  sha*!!  be  of  the  opinion  j^g^jg  ^   OOLLIKR,  Plaintiff  In  Error, 

that  such  action  is  sustainable;  otherwise,  the  *-*-»    »^                        »                                » 

said  verdict  to  be  set  aside,  and  the  action  to  ^* 

be  discontinued."    And  on  a  motion  being  made  JOSIAH  STANBROUOH. 
for  judgment,  the  opinions  of  the  judges  were 

opposed  on  the  point  reserved.  Error  to  State  court  lies  where  decision  wai 
No  action  will  lie  against  an  executor  for  a  against  title  claimed  under  sale  by  U.  & 
personal  wrong  by  the  testator.  Com.  Dig.  marshal— sale  of  movable  property  by  mar- 
Administrator,  B.  Nor  does  it  lie  against  the  shal  in  J^uisiana  without  appraisement,  al 
executor  of  a  jailer  for  an  escape.  Ibid.  first  bidding,  void. 
Waste  does  not  lie  against  an  executor  or  ad- 
ministrator: nor  an  action  upon  a  penal  stat-  ^   By  the  laws  of  TiOntsfana.  debts  which  are  tfw 

iif«      R/i  fi-ovor  U  ma{A  tiM   fn  11a  fl(»i'ti«f  an  to  a  defendant,  against  whom  an  execution  baa  Is 

ute.     bo  trover  is  said  not  to  lie  against  an  ,^^   ^^^    ^  ^^^,^%^  ^n^  g^,^,     ^^  ^^^^y  m^.^  ^^ 

executor  upon  a  trover  and  conversion  by  his  be  appraised  at  their  cash  value,  and  If  two  thM 

testator,  thouch  a  different  form  of  action  will  of   guch   appraised   value   is   not   bld«   the  sheftf 

lie  for  the  same  cause.    Cowper,  371.  pVipcrty."*''''"  ^***  "'••  ""*  '*^*"  advertise  thi 

If  the  person  charged  has  secured  no  benefit  This  mode  of  proceeding  wss  sdopted  by  a  rali 

to  himself  at  the  expense  of  the  sufferer,  the  of  the  Circuit  Court  of  the  United  States,  and  wsi 

.......   «#   •^*:»«    t.    Il»iA    «#v«    ♦**    •,«*„:,rA.    kti*  therefore  obligatory  upon  the  marshal. 

cause  of  action   is   said   not   to   survive;    but  where  the  marihal  made  a  sale  of  some  promls- 

where,   by   means   of   the   offense,   property   is  gory  notes  secured  by  mortgage,  without  an  ap> 

acquired  which  benefits  the  testator,  there  an  pra]sement.  and  sold  them  for  leas  than  one  third 

action  for  the  value  of  the  property  shall  sur-  ^'  «*•*»•  *"^""^  ^^^  "^«  ^"^  ^^*^- 
yive  against  the  executor.    And  it  is  laid  down 

in  Cowper,  376,  with  respect  to  the  form,  that  rp  HIS  case  was  brought  up  by  a  writ  of  error, 

no  action  survives  where  the  plea  of  the  de-  JL    issued  under  the  25th  section  of  the  Jn- 

fendant  must  be  "not  guilty,"  but  where  the  diciary  Act,  from  the  Supreme  Court  for  tbs 

case  survives,  some  other  form  must  be  pur-  Western    District   of   Louisiana, 

sued.  In    1838   David   Stanbrough  waa  appointed, 

//  the  deptity-mnraha,],   in   the  misfeasance  by  the  logical  authority  in  Louisiana,  eurator 

com  plained  of,   received   money    or    property,  of  t\i<ft  ealaAje  ol  <»a  Hsbt^er^  deceased. 
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III  1840  he  was  lued  as  eurator,  In  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
IMstriet  of  Louisiana,  by  the  Farmers'  Bank 
of  Virginia.    Judgment  was  rendered  against 
him»  which  became  final  on  default. 
16*]       *0n  the  6th  of  February,  1841,  8Un- 
brough,  the  curator,  exposed  to  sale  some  prop- 
wrtj  of  Harper,  the  deceased,  which  was  in  the 
Inventory  taken  by  the  Probate  Court  of  Madi- 
son, which  court  granted  the  order  for  a  sale. 
Dougal  McGall  became  the  purchaser,  for  the 
sum  of  $11,433.66,  divided  into  three  payments 
of  $3,811.22  each,  for  which  he  gave  three  prom- 
issoi^  notes,  payable  to  the  order  of  David 
Stanbrough,  curator,  at  the  Merchants'  Bank  of 
New  Orleans,  on  the  1st  of  January,  1842,  1843, 
and  1844.    And  in  order  to  secure  the  payment 
of  the  notes,  he  executed  a  mortgage  upon  the 
purchased   property. 

At  some  time  subsequent  to  this,  but  when 
the  record  does  not  show,  a  fieri  facias  was 
issued  upon  ths  Judgment  which  the  Farmers' 
Bank  of  Virginia  had  obtained  against  Stan- 
brough, the  curatory  and  a  levy  was  made  up- 
on the  three  notes  above  mentioned. 

On  the  31st  of  December,  1841,  David  Stan- 
brough, the  curator,  filed  a  petition,  in  the 
uture  of  a  bill  in  chancery,  to  the  Court  of 
Probates  in  the  parish  of  Madison,  praying, 
amongst  other  things,  for  an  injunction  to  re- 
lirain  the  marshal  from  further  proceedings 
upon  the  executior. 

On  the  10th  of  March,  1842,  the  court  grant- 
ed the  injunction  as  prayed  for. 

On  the  1st  of  April,  1842,  Stanbrough  filed 
i  supplemental  petition,  stating  that  the  par- 
ties enjoined  continued  to  advertise  the  notes 
for  sale,  praying  that  proceedings  might  be  had 
against  the  parties  for  a  contempt  of  court, 
that  the  editor  of  the  paper  might  be  enjoined 
from  further  publication  of  the  advertisement, 
and  that  Dougal  McCall  might  be  enjoined 
from  paying  the  notes  to  any  person  except  the 
petitioner.  An  injunction  was  issued  aooord- 
inglj,  on  the  same  day. 

This  injunction  being  afterwards  dissolved, 
the  marshal  proceeded  to  sell,  on  the  0th  of 
April,  1842,  the  property  levied  upon,  being 
the  three  notes  of  McCall  given  to  Stanbrouffh, 
the  curator.  The  property  was  offered  for 
lale  and  sold  to  Lewis  A.  Collier,  the  plaintiff 
in  error  in  the  present  case.  A  transfer  in 
writing  was  made  of  said  property  by  the  mar- 
shal to  Collier.  The  seizure  of  the  notes  was 
made  by  notifying  David  Stanbrough,  in 
whose  hands  they  were,  that  they  were  thereby 
Kind  by  virtue  of  the  execution,  but  they 
sever  came  to  the  corporal  possession  of  the 
marshal.  The  transfer  was  returned  to  the 
office  of  the  clerk  of  the  Circuit  Court  of  the 
United  States,  and  there  duly  recorded. 

On  the  30th  of  July,  1842,  Josiah  Stan- 
brough, the  defendant  in  error  in  the  present 
idt,  filed  a  petition  in  the  Ninth  District 
Court  of  the  State  of  Louisiana,  stating  that 
H*]  the  first  note  of  ^McCall,  which  became 
due  on  4th  of  January,  1842,  had  been  pro- 
tested for  nonpayment ;  that  it  had  been  trans- 
ferred 1^  the  curator,  the  payee,  to  one  Jesse 
Stanbrough,  and  l^  the  said  Jesse  to  him,  the 
petitioner. 

He  therefore  prayed  fbr  an  order  of  seizure 
lad  isle  of  the  property  mentioned  in  the 
IS  lb  ed. 


mortgage,  for  cash  enongh  to  pay  the  note 
then  due,  and  upon  a  credit  sufficient  to  meet 
the  other  payments  as  they  should  become  due 
in  succession. 

On  the  same  day,  an  order  of  seizure  and 
sale  was  issued  in  conformity  with  the  prayer 
of  the  petition. 

On  the  14th  of  December,  1842,  Collier  filed 
a  petition  in  the  same  court,  viz.,  the  Ninth 
District  Court  of  the  State  of  Louisiana,  in 
which  he  recited  the  facts  in  the  case,  and  then 
alleged  that  Josiah  Stanbrough  had  illegally 
and  fraudulently  obtained  possession  of  the 
note  then  due;  that  David  Stanbrough,  the  cu- 
rator, had  become  leagued  with  Josiah  Stan- 
brough to  defraud  the  petitioner  and  all  other 
creditors  of  Harper's  estate;  that  if  the  peti- 
tioner was  not  the  legal  owner  of  the  notes, 
then  they  were  the  property  of  Harper's  es- 
tate; that  Josiah  Stanbrough  never  gave  any 
value  for  them;  and,  finally,  praying  for  any 
injunction  against  all  parties  concerned,  which 
should  afteryrards  be  made  perpetual. 

An  injunction  to  stay  further  proceedings 
was  accordingly  issued. 

On  the  4th  of  May,  184S,  Josiah  Stanbrough 
filed  his  answer,  denying  all  the  allegations  of 
the  petition,  and  averring  that  the  property  of 
the  succession  of  Harper,  whilst  administered 
in  the  Probate  Court  of  Louisiana,  could  not 
be  legally  subjected  to  any  writ  of  execution 
from  the  federal  courts,  and  claiming  twenty 
per  cent,  damages. 

Before  the  cause  was  tried,  the  following  ad- 
mission of  facts  was  filed,  viz.: 

Lewis  A.  Collier  v.  Josiah  Stanbrough. 

Ninth  District  Court  of  the  State  of  Louisi- 
ana, for  the  Parish  of  Madison. 

The  plaintiff  in  injunction  relies  upon  the 
followinff  facts,  and  he  cannot  go  safely  to 
trial  wiuiout  the  documents  necessary  to  prove 
them: 

1.  Some  two  or  three  years  since,  a  judgment 
was  obtained  in  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Louisiana, 
against  David  Stanbrough,  as  curator  of  the 
succession  of  Jesse  Harper,  deceased,  upon  a 
claim  against  the  succession  of  said  Harper,  at 
the  suit  of  the  Farmers'  Bank  of  Virginia 
(perhaps  the  suit  is  styled  "The  President,  Di- 
rectors and  Compaq  of  the  Farmers'  Bank  of 
Virginia  ▼.  David  Stanbrough,  ^curator  [*17 
of  the  estate  of  Jesse  Harper') ;  M  which  will 
appear  by  the  judgment. 

2.  Some  twelve  or  fifteen  months  since,  aa 
execution  (a  fieri  f^ias)  issued  from  said 
United  States  Circuit  Court,  at  ths  instance  of 
the  plaintiff  in  said  suit,  and  under  said  execu- 
tion a  levy  was  made  on  the  three  notes  men- 
tioned in  the  petition  of  the  plaintiff  in  in- 
junction; and,  after  due  advertisement,  the 
properbr  was  offered  for  sale,  and  was  sold 
to  Lewis  A.  Collier,  the  plaintiff  in  Injunction, 
and  a  transfer,  in  writing,  was  made  of  said 
property,  by  the  marshal,  to  said  Collier.  The 
seizure  of  the  notes  relied  on  was  made  by 
notifying  David  Stanbrough,  In  whose  hands 
they  were,  that  thev  were  thereby  seised  l^ 
virtue  of  said  execution,  but  they  never  came 
to  the  corporal  possession  of  the  marshal;  all 
which  will  appear  by  the  execution,  the  return 
of  the  marshsii  thereon,  and  the  conveyance  of 
the  marshal  to  Collier  aa  aiotessAd. 
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S.  Said  transfer  was  returned  to  the  office  of 
the  olerk  of  laid  United  States  court,  and  there 
duly  recorded. 

The  statement  of  facts,  on  which  the  plaintiff 
in  injunction  relies,  as  mentioned  above,  and 
which  facts  are  hereinbefore  enumerated,  is  ad- 
mitted by  the  defendant  in  injunction  to  be 
true. 

Bemiss,   J.   Dunlap,   B.   M.    Brawder, 

Attorneys  for  Defendants. 

The  plaintiff  in  injunction  admits  that  the 
notes  in  controversy  were  never  appraised,  and 
that  the  sale  was  made  without  appraisement, 
and  that  the  notes  in  question  belong  to  the 
succession  of  said  Harper,  which  said  succes- 
sion, at  the  time  the  said  seizure  was  made,  in 
manner  stated  above,  was  in  due  course  of  ad- 
ministration in  the  Probate  Oourt  of  the  Parish 
of  Ifodison. 

R.  C.  Stockton,  Atf y  for  Collier. 

The  following  facts  were  also  admitted,  vii.: 

Admitted,  that  Lewis  A.  Collier  is  a  creditor 
of  Jesse  Harper's  estate,  and  that  for  two  years, 
at  least,  the  said  succession  has  been  insolvent. 

Admitted,  that  the  judgment  in  the  case  of 
The  Farmers'  Bank  of  ^rginia  v.  David  Stan- 
brough,  curator  of  the  succession  of  Jesse  Har- 
per, deceased,  rendered  in  the  United  States 
Circuit  Court  of  the  Eastern  District  of  the 
State  of  Louisiana,  was  made  final  on  default. 

Admitted,  that  David  Stanbrough  is  now, 
and  has  been,  curator  of  the  succession  of  Jesse 
Harper,  deceased,  ever  since  the  1st  day  of 
January,  1840. 

Admitted,  that  David  and  Jesse  Stanbrough 
are  brothers,  and  Josiah  Stanbrough  is  the  son 
of  Jesse;  that  they  all  live  within  some  three 
or  four  miles  of  each  other;  that  Jesse  Stan- 
18*]  brough  *is  security  for  David  on  his 
curator's  bond,  as  curator  of  Harper's  estate. 

Admitted,  that  in  the  estate  of  Harper  there 
was  an  inventory  taken  by  the  Probate  Court 
of  Madison  of  said  succession  of  Harper,  an 
order  of  sale,  and  sale  of  the  property  of  Har- 
per's estate,  and  the  notes  in  dispute  are  of 
the  proceeds  of  sale;  that  all  those  proceed- 
ings took  place  by  order  of  the  probate  Court. 

It  is  admitted,  that  there  is  no  order  on  the 
records  of  the  Court  of  Probates  ordering  the 
estate  of  Jesse  Harper  to  be  insolvent. 

Admitted,  that  Mr.  Stockton,  a  creditor  for 
$1,000,  has  never  received  from  the  estate  of 
Jesse  Harper  but  $250. 

On  the  16th  of  May,  1843,  the  court  made 
the  following  decree: 

"By  reason  of  the  law  and  the  evidence 
being  in  favor  of  the  defendant,  Josiah  Stan- 
brough, it  is  ordered,  adjudged  and  decreed, 
that  the  injunction  sued  out  in  this  case  be 
dissolved;  and  it  is  further  decreed,  that  the 
defendant  recover  of  the  said  plaintiff,  Lewis 
A.  Collier,  and  his  surety,  Archibald  Mat- 
thews, in  solido,  the  sum  of  four  hundred  and 
twenty-seven  dollars  damages,  being  ten  per 
cent,  upon  the  amount  of  said  defendant's 
eUim,  when  enjoined,  and  that  said  plaintiff 
pay  the  costs  of  this  suit  to  be  taxed.'' 

From  this  decree  an  appeal  was  had  to  the 
Supreme  Court  of  the  State,  which  affirmed  the 
ju^pnent  of  the  District  Court,  with  costs. 

A  writ  of  error  was  sued  out  to  bring  the 
eM8e  up  to  this  court,  and  the  following  assign- 
ment  of  erron  &le49 
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'Tlaintiff  assigns  for  cause,  for  which  flit 
judgment  of  the  honorable  the  Supreme  Court 
of  Louisiana  ought  to  be  reversed  by  tlM 
honorable  the  Supreme  Court  of  the  United 
States,  and  a  judffment  rendered  in  his  favor^ 
as  prayed  for  in  his  original  petition,  as  fol- 
lows, to  wit: 

"1.  The  decision  of  the  Supreme  Court  el 
Louisiana  denies  to  the  Circuit  Court  of  ths 
United  States  for  the  State  of  Louisiana  ths 

Eower  to  execute  judgments  rightfully  rendered 
V  said  Circuit  Court  against  the  representa- 
tive of  a  succession,  bv  proceeding  to  sell  tho 
property  of  the  same,  by  a  writ  of  fieri  faciaSy 
or  otherwise. 

"2.  The  Supreme  Court  of  Louisiana  erred 
in  assuming  authority  to  inquire  into  the  valid* 
it^  of  a  judgment  or  execution  from  the  said 
Circuit  Court,  or  the  manner  in  which  said 
execution  was  proceeded  on,  the  Constitution 
and  laws  of  the  United  States  guarantying  and 
conferring  on  said  Circuit  Court  the  power  to 
take  co^rnizance  of  such  cases  as  that  whereon 
^execution  issued  (to  wit,  the  case  of  The  [*1# 
Farmers'  Bank  of  Virginia  v.  David  Stan- 
brough, curator,  etc.),  which  necessarily  in- 
cludes the  power  to  execute  judgments  so  ren- 
dered. 

"8.  The  Supreme  Court  of  Louisiana  erred 
in  sustaining  the  law  of  that  State  which  re- 
quires money  demands  against  a  succession  to 
be  prosecuted  exclusively  in  the  Probate  Court, 
which  law,  the  plaintiff  avers,  contravenes  the 
Constitution  and  laws  of  the  United  States;  so 
far  as  it  requires  foreign  creditors  to  prosecute 
their  demands  as  aforesaid  in  said  State  court 
only  is,  therefore,  so  far  null  and  void. 

"4.  'The  judjptient  aforesaid  of  the  Supreme 
Court  of  Ix>uisiana  is,  for  other  reasons,  illcgil 
and  erroneous,  and  ought  to  be  reversed." 

The  cause  was  argued  by  Mr.  Bibb  for  the 

glaintiff  in  error,  and  by  Stockton  &  Steele  and 
[r.  Henderson  (in  a  printed  argument),  upon 
the  same  side.  No  counsel  appeared  for  the 
defendant  in  error.  The  following  points  were 
made  and  argued  by  the  counsel  for  the  plain- 
tiff in  error: 

1.  The  decision  of  the  Supreme  Court  of 
Louisiana  denies  to  the  Circuit  Court  of  tlM 
United  States  for  the  State  of  Louisiana  the 
power  to  execute  judgments  rightfully  rendered 
bv  said  Circuit  Court  against  the  representa- 
tive of  a  succession,  by  proceeding  to  sell  tin 
property  of  the  same  by  a  writ  of  fieri  facioii 
or  otherwise. 

2.  The  Supreme  Court  of  Louisiana  erred 
in  decidins  that  a  judgment  of  the  Circndl 
Court  of  the  United  States  must  be  presented 
to  the  Probate  Court  of  Louisiana  for  classifi- 
cation, and  that  said  judgment  of  the  CirenU 
Court  was  a  mere  recognition  that  the  deceased 
owed  the  plaintiff  on  said  judgment  the  sua 
therein  adjudged  to  him,  and  thus  forcing  t 
foreign  creditor  into  a  State  tribunal  to  settli 
the  question  of  the  rank  which  his  claim  shaQ 
hold. 

3.  The  Supreme  Court  of  Louisiana  erred  in 
assuming  authority  to  inquire  into  the  validify 
of  a  judgment  or  execution  from  the  said  Clr* 
cuit  Court,  or  the  manner  in  which  said  exeee- 
tion  was  proceeded  on,  the  Constitution  and 
laws  of  the  United  States  guarantying  and  con- 

I  ferrin^  on  lald  Circuit  Court  the  power  to  talce 
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eognifltiiee  of  Mieh  cues  at  tliat  wbereas  ai«- 
eotkm  issued,  to  wit,  the  ease  of  The  Farmera* 
Bank  of  Yirginia  ▼.  Dayid  Stanbrough,  curator, 
etc^  which  necessarily  includes  the  power  to 
execute  judgments  so  rendered. 

4.  Hie  Supreme  Court  of  Louisiana  erred  in 
imtaining  the  law  of  that  State  which  requires 
money  demands  against  a  succession  to  be 
prosecuted  exclusively  in  the  Probate  Court; 
whidi  law,  the  plaintiff  avers,  contravenes  the 
SO*]  Constitution  *and  laws  of  the  United 
SUtes;  so  far  as  it  requires  foreign  creditors  to 
prosecute  their  demands  as  aforesaid  in  said 
State  court  only  is,  therefore,  so  far  null  and 
foid. 

6.  The  judgment  aforesaid  of  the  Supreme 
Court  of  Louisiana  is,  for  other  reasons,  illegal 
and  erroneous,  and  ought  to  be  reversed. 

But  as  the  court  avoided  a  decision  upon 
Ihese  important  points,  resting  it  upon  one 
whidi  was  in  some  measure  collateral,  it  is 
deemed  proper  to  omit  the  arguments  of  counsel. 

Kr.  Justice  Catron  deliyered  the  opinion  of 
the  court: 

Lewis  A.  Collier  field  his  petition  in  the  IMs- 
trict  Court  held  for  the  Parish  of  Madison,  in 
the  State  of  Louisiana,  against  Josiah  Stan- 
brough  and  others,  ailing  that  the  Farmers' 
Bank  of  Virginia  had  recovered  a  judgment  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  in  that  State,  against  David 
Stanbrough,  as  curator  of  the  succession  of 
Jesse  Harper;  that  an  execution  issued  on  the 
judgment,  by  which  the  marshal  seized  a  debt 
belon^ng  to  the  succession,  due  from  Dougal 
MeCall,  evidenced  by  three  notes  of  hand,  and 
bj  a  mortgage  on  land,  securing  the  payment 
to  be  made  to  David  Stanbrough,  the  curator ; 
that  the  debt,  amounting  to  $11,433,  was  seized 
and  sold  by  the  marshal,  and  said  Collier  be- 
came the  purchaser,  for  the  sum  of  $3,500,  etc. 

It  is  also  alleged,  that  a  fictitious  indorse- 
ment had  been  made  on  one  of  the  notes  by  the 
enrator  to  Josiah  Stanbrough,  which  the  peti- 
fcaoB  prays  may  be  annulled,  and  that  the  peti- 
tkmer  may  have  the  benefit  of  his  purchase  by 
judf^ients  and  execution  on  the  notes  and 
Bortgaged  property. 

The  defendants  answered,  and  insisted  that 
the  debt  was  not  legally  seized  or  levied  upon ; 
and,  second,  that  it  was  not  legally  appraised 
or  advertised,  as  required  by  law. 

The  facts  were  agreed,  and  it  was  admitted 
that  the  notes  In  controversy  were  never  ap- 
{raised,  and  that  the  marshal  sold  them  to 
uglier  at  a  cash  sale  on  the  first  biddings. 

la  the  District  Court,  the  law  was  adjudged 
to  be  for  the  defendants,  and  Collier's  petition 
vu  dismissed ;  and  from  this  judgment  he  ap- 
pealed to  the  Supreme  Court  of  Louisiana, 
vhere  the  judgment  was  affirmed;  and  to  re- 
verse this  latter  judgment,  the  plaintiff  prose- 
cuted a  writ  of  error  from  this  court  to  oring 
np  the  record;  and  this  he  had  a  right  to  do, 
u  his  claim  of  title  was  founded  on  "an  au- 
thority exercised  under  the  United  States," 
vliich  the  judgment  below  drew  in  question, 
asd  the  decision  was  against  its  validity. 

The  only  question  submitted  for  our  consid- 
vatloB  is  whether  the  marshal's  sale  was  void, 
•r  vaUd. 
II*]         *Tha  8uprem«  Court  of  Umisiana 


declared,  in  its  opinion  found  In  the  record,  and 
preceding  ths  judgment,  "that  a  creditor  re- 
siding in  another  State  cannot  Issue  an  exe- 
cution upon  the  judgment  which  he  has  ob- 
tained in  the  federal  court  against  the  execu- 
tor or  administrator  of  an  estate,  which  is  ad* 
mitted  in  the  Court  of  Probates  as  insolvent, 
and  take  the  propertv  out  of  the  hands  of  such 
executor  or  administrator,  and  leave  nothing 
for  the  other  creditors,"  adding,  that,  as  it  was 
one  of  the  admitted  facts  that  Harper's  estate 
had  been  insolvent  for  several  vears  before  the 
seizure  and  sale  were  made,  th^  were  conse- 
quently void. 

But  as  this  ease  has  been  argued  here  by 
counsel  for  the  plaintiff.  Collier,  only,  no  one 
appearing  for  the  defendant  in  error,  we  deem 
it  proper  to  forbear  touching  the  delicate  ques- 
tion on  which  the  Supreme  Court  of  Louisiana 
founded  its  jud^ent  of  affirmance.  Its  great 
importance  in  different  States,  and  the  difficul- 
ties attending  it  on  either  hand,  because  of  the 
conflicts  it  is  likely  to  produce  between  the  tri- 
bunals of  the  State  and  the  federal  courts, 
stronglv  impress  this  court  with  the  propriety 
of  leaving  the  question  open  and  uninfluenced 
by  the  present  opinion,  as  no  necessity  exists 
for  such  a  decision  in  this  case.  The  judgment 
of  the  State  court  pronounced  the  seizure  and 
sale  on  the  federal  execution  void;  this  judg- 
ment we  are  called  on  to  revise,  and  if  we  flnd 
that  it  was  proper,  for  the  reasons  given  hj  the 
court  below,  or  on  other  grounds  manifestly 
appearing  of  record  and  equally  calling  into 
exercise  the  jurisdiction  of  this  court,  it  Is  our 
duty  to  affirm  it;  and  we  are  of  opinion  that 
the  judgment  of  the  State  court  was  proper,  on 
another  ground. 

In  Louisiana,  the  debts  due  to  an  execution 
debtor  may  be  seized  and  sold  on  execution, 
like  other  movable  properly,  and  equally  with 
the  immovable  property;  m  respect  to  lands 
seized  on  execution,  it  is  necessary,  before  they 
are  offered  for  sale,  that  they  should  be  ap- 
praised bv  persons  appointed  for  the  purpose, 
and  if,  when  offered  at  public  sale,  two  thirds 
of  the  appraised  value  is  not  bidC  the  officer 
who  is  attempting  to  sell  shall  not  adjudicate 
the  sale,  but  cease,  and  re-advertise  the  prop- 
erty, and  again  offer  it  at  public  outcry  on  a 
credit  of  twelve  months;  and  this  mode  of  pro- 
ceeding, having  been  adopted  by  rule  in  the 
Circuit  Court  of  the  United  States  held  in 
Louisiana,  governs  the  marshal  of  that  court. 
Whether  movable  property  was  entitled  to  the 
benefit  of  the  provision  seems  not  to  have  been 
definitively  settled  until  1845,  in  the  case  of 
Phelps  V.  Kij^tor  et  al.,  9  Robinson's  Rep.  541, 
when  it  was  adjudged  by  the  Supreme  Court 
of  Louisiana,  that  movable  property  (of  the 
same  description  that  is  here  in  controversy) 
*eould  not  be  legally  sold  by  a  sheriff  in  [*22 
virtue  of  an  execution,  without  having  been 
first  appraised  at  its  cash  value,  and  that  then 
the  cash  bid  on  the  first  offer  must  be  equal, 
at  least,  to  two  thirds  of  the  appraised  vsklue; 
and  for  want  of  such  an  appraisement  and 
bid,  the  adjudication  of  a  cash  sale  on  the  first 
offer  to  sell  was  void,  for  want  of  power  in 
the  officer.  And  it  is  proper  to  remark,  that, 
in  the  case  of  Gantly  ▼.  Ewing,  3  Howard,  707, 
this  court  declared  a  similar  principle  to  ap- 
ply ha  a  case  arising  under  a  law  of  Indiana, 
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which    provided    that    the    fee-siraple   of    real  i^M  the  payee,  waa  an  alleo  and  clflsen  of 

eeUte  should  not  be  sold,  until  the  sheriff  had.  ^^^  ''»•  sulBcient  to  maintain  the  jurl«lictJon. 

at  the  time  and  place  of  sale,  first  offered  the 

renU  and  profits  of  the  land  for  a  term  of  mHIS  case  was  brought  up  by  writ  of  wm 

seven  years  at  public  outcry,  and  if  no  bid  i    from  the  Circuit  Court  of  the  United  SUtM 

was  had  for  the  rents  and  profits  sufficient  to  for  the  Southern  District  of  MississippL 

satisfy  the  execution,  then  the  sheriff  should       xhe  facts  were  these: 

proceed  to  sell  the  fee.    In  that  case  the  sheriff       On  the  18th  of  January,  1838,  the  following 

had    proceeded   to    sell    the    fee-simple    estate  inland  bill  was  drawn: 

without  first  offering  the  rents  and  profits  for  $2,070.  Paulding,  18th  January,  1838. 

the  seven  years'  term,  and  this  court  held  that       Twelve  months  after  date  of  this  my  first  ud 

the  sale  was  void,  for  want  of  power  in  the  only  bill  of  exchange,  pay  to  the  order  of  John 

sheriff  to  make  it  before  he  complied  with  the  d.  Fatheree  two  thousand    six    hundred    and 

previous  step,  forasmuch  as  the  power  to  sell  seventy  dollars,  for  value  received,  and  plmm 

the  fee-simple  arose  for  want  of  a  bid  for  the  the  same  to  account  of  your  ob't  servant, 

term.    In  principle,  that  case  and  the  one  un-  Will.  B.  Dozier. 

der  consideration  cannot  be  distinguished.    In       ||i>.  Pierson  Lewis, 

each  it  was  immaterial  whether  the  purchaser  Jackson,  Bilsaissippi. 

had  or  had  not  knowledge  of  the  fact,  that       Indorsed,  J.  D.  Fatheree. 

the  officer  had  not  taken  the  first  step,  as  on       Accepted,  Pierson  Lewis. 

that  step  the  power  to  sell  first  arose.    In  this       Being  indorsed  by  Fatheree  and  accepted  hj 

case,  no  appraisement  was  had,  and  the  debt  on  Lewis,  it  passed  into  the  hands  of  BaJley,  the 

the  first  biddinff  was  struck  off  to  Collier,  for  plaintiff  in  error. 

less  than  one  Uiird  of  the  amount  called  for       On  the  21st  of  January,  1839,  when  the  bfll 

bv  the  three  notes  and  the  mortgage  to  secure  became  due,  it  was  presented  and   protested 

them;  and  these  facts  being  admitted  on  the  for  nonpayment,  under  the  circumstances  wbldi 

record,  it  follows  that  the  sale  was  void,  and  yf{\\  presently  be  stated. 

that  the  Judgment  of  the  Supreme  Court  of       in  April,  1841,  Bailey  brought  suit  in  the 

Louisiana  must  be  affirmed.  Circuit  Court  of  the  United  States  against  Do- 

Order.  '^®'  '^^  Fatheree,  who  were  both  alleged  in 

the  writ  to  be  citizens  of  Mississippi,  Bailey 

This  cause  came  on  to  be  heard  on  the  tran-  being  stated  to  be  a  citizen  of  Virginia.    Ths 

script  of  the  record  from  the  Supreme  Court  of  declaration  commenced  with  stating  that  Dozier 

the  State  of  Louisiana,  and   was   argued  by  and  Fatheree  were  both  citizens  •of  Mis-  [•ll 

counsel;   on  consideration  whereof,  it  is  now  gissippi,  but  afterwards,  in  reciting  the  Mil. 

here  ordered  and  adjudged  by  this  court,  that  said,  "and  then  and  there  requested  the  said 

the  judgment  of  the  said   Supreme  Court   in  Lewis  to  pay,  twelve  months  after  the  date  of 

this  cause  be,  and  the  same  is  hereby  affirmed,  gaid  bill  of  exchange,  to  John  D.  Fatheree,  who 

with  eosta.  is  an  alien   and   resident   of  the   republic  of 

__  Texas,"   etc.     The   declaration   contained   also 

counts  for  money  "lent  and  advanced,"  "paid» 

aS*l*WILLIAM  BAILEY,  Plaintiff  in  Error,    laid   out,   and   expended,"    and   "had   and   le- 

^  ceived. 

«TTT  T  T  A  «r  n    'w^r\fwry!*Tt  To   this,   thc  defendant  pleaded    two  plees^ 

WILLIAM  B.  DOZIER.  ^he  first  was  as  follows: 

Formal  protest  need  not  be  drawn  up  at  time  ''And  the  said  defendant,  William  B.  Doner, 
of  presentment  and  dishonor— ^li8si8sippi  in  his  own  proper  person,  comes  and  says,  that 
statute  as  to  protests — pica  of  non  assumpsit    this  court  ought  not  to  have  or  take  further 

cognizance  of  the  action  aforesaid,  as  to  him, 
said  Dozier,  because  he  says  that  the  said  UUl 
of  exchange,  in  the  plain tilT^  declaration  men- 
tioned, was  drawn  in  the  State  of  Mississippi, 
to  wit,  at  Paulding,  in  Mississippi,  payable  at 
Jackson,  in  the  said  State  of  Mississippi,  and 
that   the   drawer   and   indorser    and    acceptor 
thereof  were,  and   yet  are,   citizens  and   ree> 
ident   in   the   State   of   Mississippi;    and  said 
bill  is  not  a  foreign  bill  of  exchange;  and  this 
the  said  William  B.  Dozier  is  ready  to  verify; 
wherefore    he    prays   judgment,   whether    tail 
court  can  or  will  take  further  cognizance  «( 
thc  action  aforesaid. 

"And  for  further  plea  In  this  behalf,  the 
said  William  B.  Dozier  says,  that  this  covt 
ought  not  to  have  or  take  further  cognizanee 
of  this  action,  because  he  says  that  the  said 
William  Bailey,  the  plaintiff,  is  a  citizen  of 
the  State  of  Mississippi,  to  wit,  of  the  Coun^ 
of  Rankin,  in  said  State,  and  this  he  is  ready 
to  verify;  wherefore  he  prays  judi^ent,  whetk* 
er  this  court  can  or  will  take  further  cogol* 
zance  of  the  action  aforesaid/' 
The  tecona  plea  was  non  assumpsit, 
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waives  plea  to  jurisdiction. 

Where  a  bill  of  ezchanee  Is  presented  for  ac- 
ceptance or  payment,  which  Is  refused.  It  Is  suffi- 
cient If  the  o/ncer  who  presents  it  makes  a  note  at 
the  time  of  the  facts  which  occurred  on  pre- 
senting the  blli.  The  formal  protest  mav  be 
drawn  up  afterwards,  at  the  convenience  or  the 
notary. 

Under  the  laws  of  Mississippi,  a  protest  Is  not 
essential  to  enable  the  indorsee  of  an  inland  bill 
of  exchange  to  recover  the  amount  of  it.  The 
statute  of  Mississippi  is  similar  to  the  Knglish 
sUtutes  of  0th  and  lOth  of  William  III.,  and  3d 
and  4th  of  Anne,  and  most  receive  the  same  con- 
struction with  them. 

Before  those  statutes,  the  indorsee  of  an  inland 
bill  had  a  right  to  recover  the  amount  of  it  from 
the  drawer.  This  right  was  not  talien  away  by 
them :  but  they  gave  an  additional  right  to  Inter- 
est and  damages.  The  common  law  right  re- 
mains. 

If  a  plea  to  the  jurisdiction  and  a  pica  of  non 
assumpsit  be  put  in,  and  the  issue  be  made  up  on 
the  latter  plea  only,  no  notice  being  tnkcn  of  the 
former,  and  upon  this  state  of  the  pleadln(»  the 
cause  goes  on  to  trial,  the  plea  to  the  Jurisdiction 
Is  considered  as  waived. 

Although  the  declaration  began  with  an  aver- 
ment that  the  drawer  and  Indorser  were  cltlxens 
of  the  same  State  (which,  of  coorseu  would  oust 
^0  JaiUdietioD  ot  the  Circuit  Court),  yet  as  it 
fifST^^''^  ^^^''''^  ttat  the  tedorser,   who  waa 
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The  record  ihowed  tliat  the  plaintiff  joined 
iesue  upon  the  last  plea,  without  taking  any 
notice   of  the   first. 

In  May,  1843,  the  cause  went  to  trial,  upon 
this  state  of  the  pleadings,  after  a  discontinu- 
ance had  been  entered  as  to  Fatheree,  when 
the  jury,  under  instructions  given  by  the  court, 
found  a  verdict  for  the  defendant. 

The  bill  of  exceptions  taken  by  the  plaintiff, 
after  reciting  the  hill  and  protest  by  David  H. 
Dickson,  calling  himself  a  justice  of  the  peace 
and   ex  officio  notary  public,   proceeded  thus: 
*The    plaintiff    then    introduced    David    H. 
Dickson,  the  notary,  as  a  witness,  who,  being 
first  duly  sworn,  stated  on  oath,  that,  on  the 
day  the  bill  fell  due,  he  went  to  the  Union 
Bank  in  Jackson,  and  demanded  payment  of 
said  bill  of  the  teller  of  said  bank,  and  was 
answered  by  him  that  there  were  no  funds  in 
the  bank  to  pay  said  bill.     Witness  did  not 
know  where  said  Pierson  Lewis,  the  acceptor, 
25*]  lived;  but  on  coming  out  of  *the  bank  a 
person  was  pointed  out  to  him  as  said  Lewis, 
the  acceptor  of  the  bill.     Whereupon  witness 
demanded    payment    of   said   Lewis,    who    an- 
swered that  he  could  not  pay  the  same.    Where- 
open  witness  protested  said   bill   for  nonpay- 
ment, as  well  against  the  acceptor  as  all  other 
parties  to  the  same,  and  on  that  day  deposited 
in  the  postoilice  at  Jackson  notice  of  the  dis- 
honor of  said  bill,  in  season  to  go  out  by  the 
next  mail,   directed  to  Paulding.   Mississippi, 
for  Baid  Will.  B.  Dozier,  the  defendant,  which 
is  the  residence  and  postoffice  of  said  Dozicr, 
who  is  the  drawer  of  said  bill,  advising  him  of 
the  nonpayment  thereof  by  the  acceptor,  and 
that  the  holder  looked  to  him  for  payment. 

'*0n  bis  cross-examination,  witness  stated, 
that  after  he  left  the  bank  a  person  was  pointed 
out  to  bim  by  the  plaintiff  as  Pierson  Lewis,  of 
whom  he  made  demand  of  payment,  which 
was  refused;  that  the  protest  now  attached  to 
said  bill  of  exchange  is  not  the  original  protest 
made  out  by  him  on  the  day  of  said  above 
named  demand. 

"That  on  making  demand  of  said  bill,  as 
above  stated,  he  made  out  a  protest  and  at- 
taehed  the  same  to  the  bill  by  wafer,  and  de- 
livered the  bill  and  protest  to  the  plaintiff; 
that  afterwards  the  plaintiff  sent  a  messenger 
to  him,  stating  that  said  protest  would  not  do, 
tod  requesting  another;  and  thereupon  witness 
tnre  the  bill  away  from  it,  and  made  out  anoth- 
er, differing  from  the  first,  and  delivered  it, 
also  annexed  to  said  bill,  to  said  messenger. 
That  near  a  year  afterward  the  plaintiff  ap- 
plied, in  person,  to  said  witness,  and  stated 
that  said  second  protest  was  also  materially  de- 
fective, and  requested  witness  to  make  out 
another;  and  witness  then  again  separated 
laid  bill  from  said  second  protest,  and  made 
oat  a  third  protest,  and  after  wafering  the 
bill  thereto,  delivered  the  said  bill  and  pro- 
test to  the  said  plaintiff,  which  last  is  the 
protest  now  read  to  the  jury,  and  the  two  rents 
or  multilations  on  said  bill  designate  the  parts 
at  which  it  was  wafered  to  each  of  said  pro- 
tests. 

'That  the  original  protest  differed  from  the 
second,  and  the  third  from  both  the  preceding. 

'Whereupon  the  defendant,  by  attorney, 
moved  the  court  to  exclude  said  bill  of  ex- 
change from  the  jury  for  the  want  of  valid  pro- 
test; which  motioi^  after  mrgumentg  the  court 


sustained,  and  instructed  the  jury  that  the 
plaintiff  could  not  sustain  his  action  on  the 
bill  of  exchange,  unaccompanied  by  a  protest, 
"To  which  plaintiff's  counsel  excepted,  and 
tendered  this  bill  of  exceptions  before  the  jury 
reUred  from  the  box,  and  prayed  that  the  same 
may  be  signed,  sealed,  and  made  a  part  of  the 
record  in  this  cause;  which  is  done  according- 
ly. 

"S.   J.   Gholson.      [Seal.]" 

*Upon  this  bill  of  exceptions  the  case  [*26 
came  up  to  this  court. 

It  was  arffued  by  Mr.  Bibb  for  the  plaintiff 
in  error,  and  Mr.  Crittenden  for  the  defendant 
in  error. 

Mr.  Bibb  for  the  plaintiff  in  error,  made  four 
points: 

1st.  That  the  judge  erred  in  excluding  the 
notarial    protest    from   the   jury. 

2d.  The  court  erred  in  the  instruction  given 
to  the  jury. 

3d.  The  judge  erred  in  taking  upon  himself 
to  decide  the  facts  testified  by  the  witness,  in- 
stead of  leaving  it  to  the  jurors  to  respond  to 
the  facts  properly  within  their  province. 

4th.  That  upon  the  evidence,  the  plaintiff 
was  entitled  to  verdict  and  judgment;  and 
that  the  decision  of  the  court,  as  certified  in 
the  bill  of  exceptions,  was  erroneous. 

No  protest  of  the  bill,  which  was  an  inland 
bill,  was  necessary  to  enable  the  plaintiff  to 
sustain  his  action  for  the  sum  named  in  the 
bill.  Brough  v.  Parkins,  2  Ld.  Raym.  092; 
Chitty  on  Bills,  0th  Lond.  ed.  334,  335,  464, 
465;   3  Kent's  Com.  03,  04. 

The  proof  of  the  demand  of  payment,  of  the 
refusal,  and  of  notice  to  the  defendant  of  the 
dishonor  of  the  bill,  was  sufHcient.  Cbitty  on 
Bills,  0th  Lond.  ed.  335,  658,  659;  Townsley 
V.  Sumrall,  2  Peters,  170. 

The  judge  gave  to  the  certificate  of  protest 
of  an  inland  hill,  made  by  the  notary  residing 
in  the  State  and  district  wherein  the  suit  was 
brought  and  trial  had,  a  magnified  dignity,  a 
power  of  diction,  self-sufficient  and  indispensa- 
ble, which  the  law  did  not  allow  to  a  notarial 
certificate  in  such  a  case. 

In  Townsley  v.  Sumrall,  the  Supreme  Court 
of  the  United  States  said:  "It  is  admitted, 
that,  in  respect  to  foreign  bills  of  exchange, 
the  notarial  certificate  of  protest  is  of  iUAf 
sufficient  proof  of  the  dishonor  of  a  bill,  with- 
out any  auxiliary  evidence."  ''But  where  the 
parties  reside  in  the  same  kingdom  or  country, 
there  is  not  the  same  necessity  for  giving  en- 
tire verity  and  credit  to  the  notarial  protestw 
The  parties  may  produce  the  \%itnesses  upon 
the  stand,  or  compel  them  to  give  their  dep- 
ositions. And,  accordingly,  even  in  cases  of 
foreign  bills,  drawn  upon,  and  protested  in, 
another  country,  where  the  suit  is  brought, 
courts  of  justice  sitting  under  the  common  law 
require  that  the  notary  himself  should  be  pro- 
duced, if  within  the  reach  of  process,  and  his 
certificate  is  not,  per  se,  evidence.  This  was 
so  held  by  I/ord  EUenborough  in  Chesmer  v. 
Noyes,  2  Campbeirs  R.  120."  Townsley  ▼. 
Sumrall,  2  Peters,   170,   180. 

The  plaintiff,  Bailey,  produced  the  notary, 
David  H.  Dickson,  as  a  witness.  His  state- 
ments, upon  oath,  in  chief  and  *upon  [*27 
cross-examination,  proved  every  fact—^f  pres- 
entation of  the  bill  at  the  proper  time  for  pay- 
ment»  the  demaud  ot  p^^m^iA*  Vtk«c«cAisAA^  q\ 
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the  mooeptor,  his  refusal  to  pav,  the  protest  for 
nonpayment,  and  the  notice  of  the  dishonor  of 
the  bill  sent  to  the  drawer  by  the  first  mail 
after  the  dishonor  of  the  bill. 

When  the  notary  so  testified  in  open  court, 
at  the  trial,  of  what  importance  was  the  nota- 
rial certificate  made  l^  him  ex  parte?  That 
the  notary  made  three  or  three  dozen  notarial 
certificates  of  protest  is  immaterial.  In  what 
respect  did  the  first,  second,  and  third  certifi- 
cates of  the  notary  differ  one  from  another  t 
It  is  not  pretended  that  they  were  contradic- 
tory the  one  to  another,  nor  that  either  was 
contradictory  to  the  eyidenoe  ffiven  by  the  no- 
tary to  the  court  and  jury  when  on  his  oath. 
In  such  case,  the  credibility  and  weight  of  the 
evidence  would  have  been  a  question  of  fact 
proper  for  the  Jury  to  try,  and  not  a  question 
of  law  to  the  court. 

Supposed  omissions  were  the  subjects  of  the 
several  notarial  certificates,  not  falsehoods. 

The  evidence,  as  ffiven  at  the  trial,  was  suffi- 
cient to  maintain  the  action  so  brought  against 
the  drawer  of  the  bill  of  exchange;  and  the  in- 
struction of  the  court  to  the  jury  was  erroneous 

Mr.  Crittenden,  for  the  defendant  in  error, 
said  that  the  only  question  in  the  case  related 
to  the  sufficiency  of  the  evidence  of  protest  of- 
fered by  the  plaintiff. 

By  the  laws  of  the  State  of  Mississippi,  a  pro- 
test was  necessary  and  indispensable  to  the 
plaintiff's  right  of  recovery.  Statute  Laws  of 
Mississippi,  page  372,  8th  section,  ^nd  page 
376,  section  17,  etc.;  Offet  v.  Vick,  Walke?s 
Reports,  Mississippi,  100. 

The  instrument  offered  in  evidence  as  such 
was  no  legal  or  valid  protest,  because  the  jus- 
tice of  the  peace  (David  H.  Dickson)  who  made 
it  had  no  authority  so  to  do,  it  not  appearing 
that  there  was  no  notary  public  in  Jackson  at 
the  time  ready  to  act,  and  his  authority,  by 
law,  beinff  only  to  make  protest  for  want  or  in 
default  of  a  notary  public.  Statute  Laws  of 
Mississippi,  section  8,  pa^e  373. 

If  Dickson,  as  a  justice  of  the  peace,  was 
under  the  circumstances,  authorized  to  protest, 
the  instrument  offered  in  evidence  as  a  protest, 
made  out  near  a  year  after  the  transaction, 
cannot  be  taken  or  regarded  as  an  authentic  or 
legal  instrument,  admissible  as  evidence,  espe- 
cially as  it  appears  that  it  was  neither  the  first 
nor  second  protest  made  in  reference  to  the 
same  occasion* 

S8*]  *It  would  be  subversive  of  the  security 
and  certainty  of  commercial  interests  and  deal- 
ings in  such  transactions,  if  such  an  instrument 
as  that  offered  in  evidence  in  this  case  should 
be  received  and  allowed  the  effect  of  a  legal 
protest.  The  first  protest,  made  at  the  time  of 
the  alleged  demand  and  refusal  of  payment,  is 
suppressed.  A  second  edition  of  it,  made  out 
some  time  after,  is  also  suppressed.  And  the 
one  now  offered  in  evidence  is  the  third  edi- 
tion, tebricated  about  one  year  after  the  trans- 
action. The  proof  is,  also,  that  each  of  these 
differed  from  the  other.  It  is  impossible  as  it 
seems  to  me,  that  such  an  instrument  can  be 
regarded  as  a  protest,  or  admitted  in  evidence 
as  such. 

On  both  grounds — 1st.    That  Dickson  had  no 

authority  to  protest;   and  2d.    That  if  he  had, 

the  instrument  offered  in  evidence  was  no  pro- 

i!e8t—it  seems  eleMT  thtki  the  instruction  of  the 
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court  was  correet,  and  that  therefore  the  Judg- 
ment ought  to  be  affirmed. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  ol 
the  United  States  held  by  the  district  judge  Im 
and  for  the  Southern  District  of  Mississippi. 

The  suit  was  brought  on  an  inland  bill  of  ex- 
change by  the  indorsee  against  the  drawers, 
and  resulted,  in  the  court  below,  in  a  verdiet 
for  the  defendant  on  an  objection  taken  to  tlM 
validity  of  the  protest. 

The  statute  of  Mississippi  provides  for  pro- 
testing inland  bills  in  case  of  non-acoeptanos^ 
or  of  nonpayment  by  the  drawee,  after  dns 
presentment,  in  like  manner  as  in  case  of  for- 
eign bills  of  exchange ;  and  allows  five  per  cenii 
damages  on  the  amount  for  which  the  bill  ii 
drawn.  Howard  k  Hutchinson,  Statutes  ol 
Miss.  pp.  372,  see.  8;  375,  see.  17;  and  374b 
sec.  20. 

On  the  trial,  the  notary  was  called  as  a  wit* 
ness  by  the  plaintiff,  and  proved  the  present" 
ment  of  the  bill  at  maturity,  demand  of  pay* 
roent,  and  refusal,  and  notice  to  the  drawerti 
And  further,  that  he  drew  up  the  protest  fi 
form  at  the  time  and  delivered  it  to  the  holderti 
but  that,  on  account  of  some  alleged  defaeti 
which  is  not  stated  in  the  bill  of  exceptions,  il 
was  returned  to  hira,  and  a  second  one  madi 
out,  and  delivered,  which  was  also  subsequent^ 
returned,  and  a  third  drawn  up,  which  was  tki 
protest  offered  in  evidence.  It  was  made  out 
nearly  a  year  after  the  presentment. 

The  court  below  decided,  that  the  protest 
was  invalid,  and  instructed  the  jury  that  the 
plaintiff  could  not  recover,  unless  the  bill  had 
been  duly  protested  according  to  the  require- 
ment of  the  statute.  Whereupon  a  verdict  was 
rendered  for  the  defendant. 

*The  bill  was  presented  and  the  pro-  [*Sf 
test  made  out  by  a  justice  of  the  peace,  as  a 
notarv  ex  officio ;  and  on  the  argument  the  rul- 
ing of  the  court  was  sought  to  be  sustained,  oi 
the  ground  that  the  power  of  this  officer  to  pro- 
test bills  extended  only  to  cases  where  the  m^ 
tary  was  absent  or  could  not  be  procured.  But, 
on  looking  into  the  laws  of  Mississippi,  it  wai 
found  that  a  subsequent  statute  had  given  thi 
power  to  this  officer  in  all  cases,  without  am 
qualification,  and  the  point  was  given  v^ 
How.  &  Hutch,  p.  430,  sec.  24. 

The  ffround  of  objection,  therefore,  is  DMOh 
rowed  down  to  the  time  when,  and  the  circua* 
stances  under  which,  the  notarial  protest  wai 
drawn  up,  in  fonn.  And  on  looking  into  tiM 
cases  and  books  of  authority  on  the  subject,  H 
will  be  found,  that,  if  the  bill  has  been  dui^ 
presented  for  acceptance,  or  payment,  and  dl^ 
honored,  and  a  minute  made,  at  the  time,  sf 
the  steps  taken  which  is  called  noting  the  bill, 
the  protest  may  be  drawn  up  in  form  afte^ 
wards,  at  the  convenience  of  the  notary.  AaA 
it  has  been  held,  if  drawn  up  at  any  time  bt- 
fore  the  trial,  it  will  be  sufficient.  Chitty  <n 
Bills,  334,  436,  and  cases,  ed.  1842. 

The  minute  contains  a  brief  record  of  the 
facts  which  transpired  on  presenting  the  bill, 
and  the  protest,  as  subsequently  miule  out,  ii 
but  an  extension  of  them  in  the  customar| 
form.  The  time  of  the  extension,  therefoni 
would  seem  to  be  of  no  great  importance. 

toward  C 
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For  the  same  reason,  if  a  mistake  should 
occur,  no  great  danger  need  be  apprehended  if 
the  notary  is  permitted  to  correct  it,  provided 
the  regular  steps  have  been  taken,  and  noted, 
to  charge  the  parties.  The  amendment  would 
not  be  made  from  memory,  or  recollection, 
but  from  a  written  memorandum  of  the  facts. 

But,  without  pursuing  this  view  of  the  case 
further,  a  decisive  ground  against  the  ruling  of 
the  court  below  is,  that  a  protest  of  the  bill  was 
not  essential  to  enable  the  plaintiff  to  recover. 
The  statute  of  Mississippi  is  taken,  substan- 
tially, from  the  0  and   10  Wm.  III.,  ch.   17, 
amrnded  by  the  3  and  4  Anne,  ch.  0,  under 
which  it  has  always  been  held  by  the  courts  in 
England  that  the  action  at  common  law  was 
not  thereby  taken  away;    but  that  an  addi- 
tional remedy  was  given,  by  which  the  holder 
could  recover  interest  and  damages  on  an  in- 
land bill  in  cases  where  he  was  not  entitled  to 
them  at  common  law.     And  that  if  he  chose 
to  waive  the  benefit  of  the  statute,  he  might 
still  recover  the  amount  due  on  the* bill,  by  giv- 
ing the  customary  proof  of  default  and  notice. 
2  Ld.  Raym.   992;    S.  C.   1    Salk.   131;    S.   C. 
6  Mod.  80;    2  Bam.  &  Aid.  696;    Chitty  on 
Bills,  466. 

SO*]  ^Tbe  act  of  Mississippi  is  not  more 
explicit  and  positive  in  its  terms,  in  respect  to 
the  duty  of  protesting,  than  that  of  the  9  and 
10  Wm.  III.  as  will  t£  seen  on  a  comparison  of 
the  two  acta,  and  should  receive  a  similar  inter- 
pretation. It  follows,  therefore,  from  this  view, 
as  the  plaintiff  did  not  claim  the  five  per  cent, 
damages  given  by  the  act,  he  should  have  been 
allowed  to  recover  the  amount  of  the  bill,  prin- 
cipal and  interest,  on  the  testimony  of  the  no- 
tary alone,  independently  of  the  written  pro- 
test. 

It  appears  from  the  record  that  the  defend- 
ant put  in  two  pleas  to  the  jurisdiction  in  the 
court  below,  for  the  want  of  proper  parties ;  and 
also  the  plea  of  non  assumpsit.  To  the  latter, 
ihi  similiter  was  added,  upon  which  issue  the 
cause  went  down  to  trial.  No  notice  was  taken 
of  the  pleas  to  the  jurisdiction. 

It  is  suggested  that  this  affords  ground  of 
error  on  the  record. 

The  plea  of  non  assumpsit  in  bar  of  the  ac- 
tion operated  as  a  waiver  of  the  pleas  to  the  ju- 
ristlietion,  which  doubtless  furnishes  the  reason 
why  DO  notice  was  afterwards  taken  of  these 
picas  by  either  party.  3  Johns.  105;  6  Bac. 
Abr.  tit.  PI.  &  Pr.  let.  a,  pp.  186,  187;  Gould, 
PI.  ch.  6,  sec.  13. 

They  were  virtually  abandoned  by  the  de- 
fendant. 

It  was  also  suggested,  that  it  appeared  from 
the  declaration  that  Fatheree,  the  payee  of  the 
bill,  was  a  citizen  of  Mississippi,  and  that  the 
plaintiff  deriving  title  from  him,  though  a  citi- 
zen of  Virginia,  could  not  maintain  the  action, 
for  want  of  jurisdiction  within  the  eleventh 
Mction  of  the  Judiciary  Act. 

The  answer  to  the  suggestion  is,  that  the  fact 
upon  which  it  is  founded  is  not  sustained  by 
tlie  reeord.  The  suit  was  brought,  originally, 
against  Bozier  and  Fatheree,  the  drawer  and 
payee,  indorsers  jointly,  who  are  described  in 
the  eommencement  of  the  declaration  as  citi- 
lens  of  the  State  of  Mississippi.  But  in  a  sub- 
•eqnent  part  of  the  declaration  it  is  averred^. 


that  Fatheree,  at  the  time  the  bill  was  drawn, 
and  also  at  the  time  of  its  transfer  to  the  plain- 
iff,  was  an  alien,  and  resident  of  Texas. 

The  suit  was  discontinued  as  to  Fatheree  be- 
fore the  trial,  which  left  it  between  the  plain- 
tiff and  the  defendant  alone. 

The  plaintiff  being  a  citizen  of  Virginia,  and 
deriving  title  through  a  person  competent  to 
maintain  a  suit  in  the  Circuit  Court  against 
the  defendant,  that  court  properly  took  jurisdic- 
tion of  the  case. 

In  every  view  taken  of  the  case,  we  think 
the  court  below  erred,  and  that  the  judgment 
should  be  reversed. 

Judgment  reversed,  with  venire  de  novo  by 
the  court  below. 


•Order. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration'  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  award  a  venire  facias  de  novo. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  BANK  OF  THE  UNITED 
STATES,  Plaintiffs  in  Error. 

T. 

HENRY  K.  MOSS,  William  H.  Shelton,  Robert 
A.  Patrick,  and  Chas.  Ljmch,  Defendants. 

Jurisdiction — action  on  notes  by  indorsee  in  U. 
S.  court — citizenship  of  payee  not  alleged — 
money  counts — presumptions — circuit  court, 
after  adjournment  sine  die,  cannot  set  aside 
its  own  judgment  on  motion. 

Where  a  declaration  contained  special  counts 
upon  promissory  notes,  and  also  the  common 
money  counts,  although  the  jurisdiction  of  the 
court  was  not  apparent  upon  the  special  counts, 
vet  the  money  counts,  sustained  by  evidence,  might 
have  been  suflSclent  to  sustain  it;  and  this  court 
will  presume  such  evidence  to  have  been  given  if 
the  record  Is  silent  upon  the  subject,  and  if  no  ob- 
Jcctloo  was  made  to  the  jurisdiction  in  the  pro- 
grpRs  of  the  trial. 

.Tndgment  having  been  rendered  for  the  plain- 
tiflTs,  It  was  not  competent  for  the  court  below  to 
strike  out  the  judgment  at  the  next  term,  on  the 
ground  of  supposed  want  of  Jurisdiction. 

The  power  of  a  court  over  its  records  and  judg- 
ments examined  and  stated. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

In  1838  the  two  following  notes  were  exe- 
cuted, viz,: 

$10,715-,J\)V    Brandon,  March  17th,  1838. 

Nine  months  after  1st  April,  1838,  we,  or 
either  of  us,  promise  to  pay  to  Briggs,  Lacoste 
h.  Co.,  or  order,  for  value  received,  ten  thou- 
sand aeven  hundred  and  tlfteea  .^j^   dQUa.Tv 


n                                      Stmnn  Codst  of  thk  Uhitb)  Sruab 

paTnUe  and  itegoUAbl«  at  the  Ooinmerel*]  Bant    aboTC  mm  came  into  eoart  and  morcd  tlw  i 

u  Ifatchet.                  H.  K.  Moia,  to  set  aside  tha  verdict  and  Judgment  fal 

W.  H.  Shelton,  Seo'^.  oaae  nndcrm]  at  the  laat  tarm  o[  tbla  ■ 

R.  A.  Patrick,  and  to  diamiM  the  auit  for  want  of  JuriadI 

Charlei  I^cK  of  the  court;    which  motion  ia  in  the  wM4i 

Tndorard,  "Brigga,  I^eoite  &  Co."  figure*   following:      "The   defendanta  bj 

•10^78  AfW      Brandon,  March  17th.  lg3B.  '**?'?'J  "°*!  ^'  f"""  ^  let  aiide  the  w 

jUeveii  month!  after  1st  April,  1B38,  we,  01  ^^'^  Judgment  rendered  in   thia  cau•^  a 

either  of  ui,  promise  to  pay  to  Brigm,  Laco>t«  d.^miji  the  «ui t,  becauu  tlie  court  had  M 

»«*]    i.  Co.,  or  order,  for  value  n^ivrf,  'Urn  ri**'"''?".."'  the  cauac."    And  thereupon  , 

thouiand  eight  hundred  and  .e»entj-aii   A*,  JJ)*  plaintiffi  and  ohjected  to  «id  moUoi^ 

dollari,  payable  and  negotiabl.  at  the  Co^^Jr-  ^^!S"i'. *>!!''""'  '"^  T-'^T,^^^"'-}*^. 

Kioi  RanWn  M.toks*  rccord  in  said  cause,  sustained  the  Mid  daJ 

j«i-ll!ii                 w   IT   M  ants' motion,  and  ordered  said  verdict  and  j 

(Blgned)                 H.  K.  Mom,         ^^  ^^t  rendered  In  tbi*  caae  at  the  laat  ta^ 

»  ■  *  '^*ti-t  '  ^^'  ">'■  eourt  to  be  Mt  aside,  and  the  auit 

fn..,i- T™h  miwed;    to  which  opinion  of  the  court  in 

l/nanea  i-yncn.  taining  aaid  motion,  and  setting  aside  said 

Indorsed,  "BrigRa,  I^coste  k  Co."  <*'■''  ■'"*  judgment,   and  dismissing  said 

In   March,    18J0,   the   Banlc   of   the   United  *'>«  plaintiff*  bj  their  counsel  aicept,  and 

SUtta  brought  suit,  in  the  Circuit  Court  of  the  that  this  their  bill  of  exceptions  ba  b1| 

United  eutae  tor  the  Southern  District  of  Mia-  'ealed.  enrolled,  and  made  a  part  of  the  n 

sissippi,  against   Hrnry   K.  Moas,' William  H.  m  thU  cause,  which  la  dons  accordingly. 

Shelton.  Robert  A.  Patrick,  Charlea  Lynch,  and  J-  McKinley.     [m 

Charles  A.  Lacoste.     On  the  same  day,  a  deo-  Upon  which  exception,  the  causa  eama  V 

laration  was  filed,  cottsisting  of  five  eouttU,  in    ""»  c""**.  

which  aU   the   defendanU  were   averred   to   be  The  cause  was  argued  by  Mr.  G.  M.  Wta 

citiiena  of  Mississippi.     The   first  two  counts  and  Mr.  Sergeant  for  the  plaintiffs  in  emn 

Hers  upon  the  notes,  each  count  being  upon  «>"n»el  appearing  for  the  defendants  m  m 

one  note.     In  the  first  count,  the  indorsement  The  error  assigned  is.  that  the  court  b 

is  thus  BTerred:  "And  the  said  Charles  A.  La-  e^fd  '"  wtting  aside,  at  May  Term,  1B41, 

coste,  t<«ether  with  Charles  Briggs  and  Louis  judgment   rendered   at   November  Term.   1 

Hermann,  who  are  not  sued  in  this  action,  not  '"  'avor  of  the  plaintiff, 

being  eitirens  of  this  Slate,  by  the  name  and  The  Jud-ment  waa  set  aside  at  a  term  n 

style  of  Briggs,  LacosU  ft  Co.,  being  partners  que^t  to  tliat,  at  which  it  waa  rendered; 

in  trade,  usuVg  the  name  and  stylo  of  Briggs,  this  whs  done  for  alleged  want  of  Jnrisdia 

Lacoste  t  Co.,  to  vilioin  or  to  whosa  order  the  '"  the   court  below  over  the  cause  of  aot 

payment  of  the  sum  of  money  iu  the  said  note,"  "hi  defect  of  jurisdiction  was  alleged  to  & 

etc.,  and  in  the  second  count,  upon  the  other  'o^m  the  first  count  of  the  n.irration  not  at 

note,  it  Is  thus  sUted;    "And  then  and  there  nng  that  one  of  the  payees  and  indoraers  of 

delivered  the  same  to  said   Briggs,  Lacoste  k  ""te,  Ucoste.  waa  a  citizen  of  some  other  St 

Co.,   and   the   aaid   Brigg*.   LacosU  4   Co.,   of  than  Mississippi. 

which  firm  the  twid  defendant,  Charles  A.  La-  Tliat  the  discontinuance  of  the  suit  as  (a  1 

coeU,  is  a  partner,  the  rest  not  being  citiiens  of  co^te  was  not  erroneous,  and  was  a  local  p 

this  SUte,  to  whom  ov  to  whose  order  tha  pay-  ''="  sanctioned  by  this  court,  thiy  cited  WnA 

ment  of   tfae  sum  of  money   in   the  said   note  "■  Oorrmus,  0  How.  53.     See   How.  ft  Om 

specified  was  by  the  same  to  he  made,  after  the  """»-  D'g-  508,  for  the  law  of  that  Stata.   1 

making  of  the  said  note,  and  before  the  pay-  remaining  three  counts  in  the  narration  « 

ment  of  the  said  aum  of  money  therein  spcci-  'he  common  money  counta,  and  in  them  tk 

Bed.  to  wit,  on  the  day  and  year  last  aforesaid,  "^a  "o  pretense  of  error. 

and  at  the  district  aforesaid.  Indorsed  the  same  The  first  question   arising   upon   the  rw 

not«  in  writing,  by  tha  name  of  Briggs,  lacoste  "■•  "  *«  t*>o  power  of  the  Circuit  Court  to 

ft  Co.,"  etc.  aside  its  former  judgment.     They  conUai 

The   other   three   counts   in   the   decUration  that  It  was  a  general  rule,  that  the  same  av 

were  the  common  money  counts.  "hich  enter*  up  a  judgment  cannot  set  it  aa 

The  defendants  all  appeared,  and  pleaded  the  at  a  subseouent  'Urm,  for  errors  of  law.    f* 

general  issue.  This  would  be  tantamount  to  the  power  <t 

At  November  Term,  1841,  on  motion  of  the  versing  its  own  judgment. 

plaintiffs'  attorney,  the  suit  was  discontinued  The  power  of  setting  aside  or  opening  jm 

as  to   Lacoflte.   and   a   jury,   being   impaneled,  """ts  for  fraud,  irregularity,  or  misprisia 

found  a  verdict  for  the  plaintiffs,  aa^esaing  the  the  clerk,  they  aescrted  Co  be  a  different  paw 

-    —  -~-  —    •          '  ■  '           I   judg-  As  authority  for  Ihrir  view  of  the  first  qai 
tion.  they  cited  and  relied  upon  the  follow! 

, _ ._ ,__   _.  In  the  courts  of  the  United  States,  Asaew 

dict'ftn'd'judglnent  ^iidpred  In' thrcause,  bi-  ^f  Medford  v.  DorKi^'.  2  Wash.  C.  C.  R.  « 

cause   the   court   had  not  jurisdiction;     which  rhe  Avery,  2  Gail,  380;    Cameron  ».  McRoUr 

motion  was  wi^Uinrd.     The  verdict  and  judR-  »  Wheat.   ti91 ;    Jackson   v.   Athlon   10  Pt|« 

ment  were  spt  a^ide,  and  the  case  dismianed  for  *^^-     Ei-parte  Crensh.iw,  15  I'eters,  110,  th 

ii-ant   of  jurisdiction  1     to   which   decision   the  'aid,  was  not  a  deciaion  the  other  way,  beoai 

plaiiitilT»  eled  the  /ollonlng  bill  of  exceptions:  there  the   Supreme   Court   merely   revolted  ; 

S3']     '"Be  It   rentemhcrtsf,  thnt  at  the  pres-  mivndale,  an4  4«tUT<^  its  former  judgnMrt 

fnt  t»rm  ot  tbim  court  the  detcndanta  in  the  auWiU,  aa  Uke  eauw  V»&  tit!««t  \Kr«>iA.<ft« 
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Waahin;;[toii  Bridp^e  Co.  ▼.  Stewart,  8  How. 
413;  Jenkins  v.  Eldridge,  1  Wood.  A  M.  01. 
were  also  cited. 

In  the  Supreme  Court  of  Pennsylvania,  Cat- 
lin  7.  Robinson,  2  Watts,  373 ;  Stephens  v.  Cow- 
tn,  6  lb.  511;  Gallup  t.  Re^oiolds,  8  lb.  424. 

In  New  York,  Barhejdt  v.  Adams,  1  Wend. 
101;  Soulden  ▼.  Cook,  4  lb.  217. 

In  North  Carolina,  Anon.  2  Haywood,  73; 
8.  C.  Taylor,  146;  lb.  239;  Bender  v.  Asken,  2 
Derer.  149;  Skinner  v.  Moore,  2  Dev.  k  Bat. 
13.S. 

Hie  like  general  rule  is  settled  in  England. 
Daring  the  same  term,  judgments  are  amenda- 
ble at  common  law — being  then  in  paper,  in 
fieri,  in  the  breast  of  the  court.  Afterwards, 
they  are  only  amendable  under  the  Statutes  of 
Amendments  or  Jeofails.  2  Tidd's  Pr.  976;  2 
Archb.  Pr.  243 ;  lb.  202,  203,  as  to  setting  aside 
judgments  for  irregularity. 

If  courts  were  not  held  strictly  to  the  rule 
eontended  for,  what  would  become  of  acts  im- 
posing limitations  on  writs  of  error,  or  of  those 
protecting  purchasers  at  sherifTs'  sales? 

The  second  question  was  this :  Was  the  judg- 
ment entered  at  November  Term,  1841,  void  or 
irregular,  because  the  foreign  citizenship  of  La- 
eoste  was  not  alle^d  in  the  first  count?  They 
contended  that  this  was  not  the  case;  it  was 
merely  matter  assignable  as  error,  upon  a  writ 
of  error. 

Tbey  cited,  on  this  pointy  McCormick  v.  Sul- 
liTant,  10  Wheat.  192;  Voorhees  v.  Bank  of 
United  States,  10  Peters,  449;  Kemp  v.  Ken- 
nedy, 5  Cranch,  185 ;  Skillen  ▼.  May,  6  lb.  267. 

The  courts  of  the  United  States  are  courts  of 
limited,  but  not  of  inferior  jurisdiction.  Their 
judgments,  until  reversed  on  error,  are  conclu- 
•ire  between  parties  and  privies. 

Under  this  head,  they  further  contended  that 
there  was  not  necessarily  a  defect  of  iurisdic- 
Sft*]  tion  in  the  Circuit  Court  over  the  *first 
two  counts,  because  it  did  not  appear  but  that 
Laeoste  was  a  citizen  of  another  State  when 
the  note  was  indorsed.  If  he  were  so  then,  the 
jorisdiction  of  the  Circuit  Court  would  not  be 
taken  away,  although,  at  the  time  of  the  bring- 
ing of  the  present  suit,  he  had  become  a  citi- 
tm  of  Mississippi.  The  11th  section  of  the 
Judiciary  Act  of  1789  would  be  fully  satisfied 
I7  this  construction.  The  right  of  the  assignee 
of  a  chose  in  action  to  sue  in  the  federal  court 
could  not  be  taken  away  by  his  assignor  subse- 
quently becoming  a  citizen  of  Uie  same  State 
with  the  defendant. 

In  the  third  place,  they  argued,  that,  under 
the  statute  law  of  Mississippi  governing  the 
case,  the  judgment  of  November  Term,  1841, 
was  not  erroneous,  and  that  consequently,  on  a 
vrit  of  error,  this  court  would  not  have  re- 
versed the  iudgment.  Although  by  the  com- 
iDon  law,  where,  in  a  civil  suit,  one  count  is 
good  and  the  others  bad,  and  there  is  a  general 
finding,  judgment  will  be  arrested,  yet,  by  the 
■tatute  law  of  Mississippi,  a  different  rule  pre- 
vails. They  referred  to  the  12th  section  of  the 
Act  of  1820.  How.  &  Hutch.  Dig.  591.  The 
defendant  must  applv  to  the  court  to  instruct 
the  jury  to  disregard  the  faulty  count. 

They  contended  that  this  statute  was  binding 
spon  the  Circuit  Court  of  the  United  States 
for  MiaeissippL  The  Act  of  Congress  of  May 
If  Ii.  ed. 


19,   1828,  4  Statutes  at  Large,  218,  provides 

Init  the  forms  and  modes  of  proceeding  then 

i»ed  in  tlie  highest  courts  of  original  and  gen- 

•ral  jurisdiction  in  the  States  admitted  into 

the  Union  since  1789  shall  be  the  rules  of  the 

United  States  courts  held  in  those  States,  sub- 

;cct  to  alterations  and  additions  by  said  United 

States  courts,  or  by  the  Supreme  Court  of  the 

United  States.    The  statute  of  Mississippi  was 

^assed  eight  years  before  this  act  of  C'Ongress. 

That  State  was  admitted  into  the  Union  in 

1817. 

But,  further  than  this,  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi  adopted  the  practice  and  proceed- 
ing of  the  State  courts  by  their  printed  Rules 
of  1839.    See  section  30  of  those  Rules. 

This  provision  of  the  Act  of  1820  binds  the 
United  States  courts  in  Mississippi,  as  one  of 
the  "forms  and  modes  of  proceeding"  in  that 
State.  In  support  of  this,  they  cited  United 
States  V.  Boyd,  15  Peters,  187;  McNutt  v. 
Rland,  2  How.  9;  Gwin  v.  Breedlove,  lb.  29. 

For  the  distinction  between  final  and  mesne 
process,  as  bearing  upon  this  head,  they  cited 
Bronson  v.  Kinzie,  1  How.  311;  McCracken  ▼. 
Hayward,  2  lb,  608. 

They  admitted  that  the  statute  law  of  Mis- 
sissippi (sec.  33,  Act  of  13  May,  1837;  How.  ft 
Hutch.  Dig.  595),  which  compelled  plaintiffs 
*to  sue  in  one  action,  the  drawers  and  in-  f*30 
dorsers  of  promissory  notes  who  live  in  Missis- 
sippi, does  not  confer  upon  the  courts  of  the 
United  States  jurisdiction  of  a  case  where  oth- 
erwise they  would  not  have  it;  nor  is  such  a 
joint  suit  maintainable  in  the  federal  courts,  as 
has  been  decided  in  Dromgoole  v.  F.  &  M.  Bank, 
2  How.  241;  Koary  v.  Same«  16  Peters,  89, 
and  Gibson  v.  Chew,  lb.  315.  But  inasmuch  as 
the  suit  had  been,  before  verdict,  properly  dis- 
continued as  to  Laeoste,  this  difficulty  was  re- 
moved, and  the  action  stood  as  if  originally 
brought  against  the  present  defendants  alone. 

In  further  proof  of  the  error  of  setting  aside 
the  judgment  in  the  Circuit  Court,  the  three 
last  counts  showing  jurisdiction,  they  cited  and 
relied  upon  Mollan  v.  Torrance,  9  Wheat.  537. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court. 

In  this  case,  at  the  November  Term  of  the 
Circuit  Court  for  the  Southern  District  of  Mis- 
sissippi, A.  D.  1841,  a  verdict  was  found  for 
the  plaintiffs  against  the  defendants  for  $26,- 
485.C0.  Final  judgment  was  then  rendered  for 
that  sum. 

At  the  ensuing  May  term,  on  motion  of  the 
defendants,  the  court  set  aside  both  the  judg- 
ment and  verdict,  and  dismissed  the  case  for 
what  it  considered  to  be  a  want  of  jurisdiction. 

To  this  the  plaintiff  excepted,  and  a  writ  of 
error  is  now  before  us  to  reverse  that  decision. 

The  first  question  is,  whether  any  want  of 
jurisdiction  appears  on  the  record. 

No  evidence  is  reported,  nor  any  defect  ap- 
parent, which  seems  to  raise  anv  doubt  concern* 
mg  the  jurisdiction,  unless  it  be  in  the  plead- 
ings. 

The  declaration  contained  the  usual  money 
counts,  beside  special  ones  on  two  notes,  made 
to  Briggs,  Laeoste  A  Co.,  or  their  order,  and 
by  them  indorsed  to  the  plaintiffs. 
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The  defendants  pleaded  that  they  did  not 
promise  as  alleged,  and  a  verdict  was  found 
against  them,  without  any  statement  being 
given  of  the  evidence  laid  before  the  jury  or 
the  court,  though  copies  of  the  two  notes  named 
in  the  declaration  are  printed  in  the  case. 

The  various  questions  which  this  state  of  the 
record  presents,  and  which  bear  upon  the  juris- 
diction, can,  when  analyzed  and  separately  con- 
sidered, be  disposed  of  chiefly  by  adjudged 
cases,  without  any  labored  examination  of  the 
principles  involved.  The  special  counts  on  the 
notes  standing  alone  might  not  be  suflicient. 
under  the  11th  section  of  the  Judiciary  Act,  to 
give  jurisdiction  to  a  circuit  court  of  the  Unit- 
ed States,  without  an  allegation  that  the  prom- 
JHccs  resided  in  a  difTerent  State  from  the 
i»romi8ors.  Turner  v.  Bank  of  North  America, 
S7»]  '4  Dall.  8,  and  0  Wheat.  639;  Drom- 
goole  et  al.  v.  Farmers*  and  Merchants'  Bank, 
2  How.  243;  and  Keary  ct  al.  v.  Farmers'  and 
Merchants'  Bank  of  Memphis,  IC  Teters,  96. 

But  it  is  very  clear,  that  the  money  counts 
aver  enough  to  give  jurisdiction  to  the  court 
below  over  them,  as  they  state  an  indebtedness 
and  a  proniiso  to  pay,  made  directly  by  the  de- 
fendants to  the  plaintiffs.  Mollan  v.  Torrance, 
9  Wheat.  639;  Bingham  v.  Cabbot,  3  Dall.  41. 

It  is  well  settled,  likewise,  that  the  notes 
would  at  the  trial  be  evidence  of  money  had 
even  of  an  indorsee.  4  Esp.  Ca.  201 ;  7  Halsted, 
141;  6  Greenl.  220;  12  Johns,  90;  8  Cowen,  83; 
Wild  V.  Fisher,  4  Pick.  421;  Webster  v.  Randall, 
19  Pick.  13;  Ramsdell  v.  Soule,  12  Pick.  120; 
Ellsworth  V.  Brewer,  11  Pick.  316;  10  Pick. 
306;  State  Bank  v.  Hurd,  12  Mass.  172;  15 
Mass.  69,  433;  Page's  Administrators  v.  Bank 
of  Alexandria,  7  Wheat.  35;  2  Wm.  Bl.  1269. 

But  they  probably  would  not  alone  be  suffi- 
cient, by  the  11th  section  of  the  Judiciary  Act, 
to  give  jurisdiction  over  them  to  a  circuit  court 
of  the  United  States,  under  these  money  counts 
any  more  than  the  others,  without  additional 
evidence  that  the  original  promisees  resided 
in  a  different  State  from  the  promisors.  7 
Wheat.  35.  semb. 

No  decision,  however,  is  made  on  this  point, 
as  from  this  record  we  cannot  learn  but  that 
such  additional  evidence  was  given,  or  that 
other  evidence  than  the  notes  was  not  intro- 
duced in  support  of  the  money  counts. 

It  is  not  competent  for  this  court  now  to 
presume  that  neither  of  these  kinds  of  evidence 
was  offered  beside  the  notes.  The  inference, 
on  the  contrary,  is  the  other  way,  or  the  de- 
fendants would  probably  have  objected  to  the 
jurisdiction  at  the  trial,  and  the  jury  not  found 
a  verdict  for  the  plaintiffs,  or  the  court  not 
have  rendered  judgment  upon  it. 

In  the  next  place,  if  such  a  state  of  things 
did  happen  as  there  having  been  no  atlditional 
or  other  evidence,  it  is  clear  from  the  record, 
that  no  advantage  was  taken  of  it  till  after 
final  judgment,  and  at  the  following  term  of 
the  court,  and  then  by  motion  only. 

But  it  was  then  too  late,  after  final  judgment, 
and  at  the  next  term,  and  by  motion  only,  to 
set  aside  the  judgment  and  verdict  on  account 
of  a  supposed  want  of  jurisdiction.  At  the  next 
term,  if  no  final  judgment  had  yet  been  ren- 
dered, the  court  might,  from  its  minutes,  have 
had  the  verdict  applied  to  the  counts  oil  which 
S94 


it  was  in  truth  found.     2    Howard,    263;    1 
Saund.  171,  b;  Tidd's  Pr.  901. 

And  if,  in  this  case,  it  was  found  on  the  twv 
special  counts  alone,  the  judgment  on  the  ver 
diet  might  then  have  been  arrested  *for  [*SI 
want  of  proper  averments  in  them  conferrio] 
jurisdiction. 

So  it  might  have  been  arrested  for  a  misjoiii 
der  of  bad  counts  with  good,  if  the  verdict  hat 
not  been  applied  to  the  latter,  but  remained 
general.  Hopkins  v.  Beedle,  1  Caines'  Rep.  347 
5  Johns.  470;  1  Chit.  PI.  230,  448;  1  Taiml 
212;  2  Bos.  k  Pull.  424;  Cowp.  276;  3  Wila 
185;  2  Saund.  171,  b;  3  Maule  k  Selw.  110 
Doug.  722. 

But  here  jurisdiction  did  appear  on  three  o 
the  counts,  and  also  final  judf^iuent  had  bea 
rendered  in  November  previous. 

The  action  was  not  regularly  on  the  docket 
at  the  new  term  in  May  following,  when  tiM 
court  undertook  to  set  the  judgment  aside.  Tht 
power  of  the  court  over  the  original  action  it 
self,  or  its  merits,  unfler  the  proceedings  ther 
existing,  had  been  exhausted — ended.  Jacksoi 
V.  Ashton,  10  Peters,  480;  Catlin  v.  Robinson 
2  Watts,  379;  12  Peters,  492;  3  Bac.  Abr.  Br 
ror,  T.  6;  Co.  Lit.  200  a;  7  Ves.  203;  12  Vtm 
466;  1  Stor.  P.  310;  1  Hoff.  Pr.  659;  2  Smith 
Ch.  14;  0  Peters,  771;  3  Johns.  140;  9  John^ 
78:  Kelly  v.  Kezir,  3  Mnrsh.  II.  2(JS. 

This  means  the  power  to  decide  on  it,  or  ^ 
change  opinions  once  given,  or  to  make  new  ^ 
cisions  and  alterations  on  material  points, 
mere  error  in  law,  of  any  kind,  supposed 
have  been  rendered  in  a  judgment  of  a  court 
a  previous  term,  is  never  a  sufficient  justifl^ 
tion  for  revising  and  annulling  it,  at  a  su|,^, 
quent  term,  in  this  summary  way,  on  motf^ 
See  cases  ante;  2  Gall.  380;  Cameron  v.  Xf 
Roberts,  3  Wheat.  691;  2  Haywood,  237;  S|c,-, 
ner  v.  Moor,  2  Dev.  &  Bat.  138;  Wash.  Brf^ 
Comp  V.  Stewart,  3  How.  413;  and  JacksoQ  ^ 
al.  V.  Ashton,  10  Peters,  480;  Leasee  of  Hick^ 
et  al.  V.  Stewart,  3  How.  762;  Henderson  ^ 
Poindexter,  12  Wheat.  643;  Elliott  et  al.  ^ 
Peirsol  et  al.  1  Peters,  340;  Wilcox  v.  JacksoQ 
13  Peters,  611;  Rose  v.  Himely,  4  Cranch,241 

We  would  not  be  understood  by  this  to  d« 
prive  a  court,  at  a  subsequent  term,  of  povr« 
to  set  right  mere  forms  in  its  judgments. 
Wheat.  691 ;  3  Peters,  431 ;  12  VV  heat.  10;  Lca.^ 
rence  v.  Cornell,  4  Johns.  Ch.  642.    Or  power    i 
correct  misprisions  of  its  clerks.    The  Palmy  v 
12  Wheat.  10;  Hawes  v.  McConnel,  2  Ohio,  ^ 
1   Greenl.   375;    Com.   Dig.  Amendment,  T. 
The  right  to  correct  any  mere  clerical  err<:» 
so  as  to  conform  the  record  to  the  truth,      j 
ways  remains.     Sibbald   v.  United   States, 
Peters,  492;  Newford  v.  Dorsey,  2  Wash.  O- 
433;  6  Watts.  613;  8  Watts.  424;   1  Wen€3l€ 
101;  4  Wendell,  217;  1  Bibb,  324-  2  Bibb,    Bi 
Weston's  case,  11  Mass.  417;  The  Bank  v.  ^^i 
tar,  3  Peters,  431.     Irregularities,  also,  in    no 
tices,   mandates,  and   similar    proceedings    eti 
still,   in    some    cases,  be  amended.     Ex-parta 
Crenshaw,  16  Peters,  123. 

*Indeed,  any  amendments  permissible  [*Z% 
under  the  Statutes  of  Jeofails  may  be  proper  at 
subsequent  terms.  2  Tidd's  Pr.  917;  2  Areh. 
Pr.  202,  243 ;  and  at  times  even  after  a  writ 
of  error  is  brought.     2  How.  243;   3  JohoAi 

Howard  %* 
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•6;  PK^h.  102;  Pease  ▼.  Morgan,  7  JohnB.  408; 
Cheetbam  v.  Tilloteon^  4  Johns,  409;  1  Johns. 
CtB.  29;  2  Johns.  184;  1  Bing.  486;  Douglass  v. 
Bean's  Executors,  5  Bing.  60.  So  it  is  well  set- 
tled, that  at  a  subsequent  term,  when  the  judg- 
ment bad  before  been  arrested,  an  amendment 
may  be  made  to  apply  the  verdict  to  a  good 
eount  if  another  be  bad,  and  the  judge's  min- 
utes show  that  the  evidence  applied  to  the  good 
count.  Matheson's  Adm.  v.  Grant's  Adm.  2 
How.  282,  and  cases  cited  there.  ; 

So  a  mistaken  entry  of  mandate,  in  a  case 
wbere  the  parties  were  not  at  all  before  the 
eoart  may  be  revoked  at  a  subsequent  term,  the 
bearing  having  been  irregular  ana  a  nulli^.  Ex- 
parte  Crenshaw,  15  Peters,  119;  14  Peters,  147. 
but  no  cause  of  this  kind  appears  here  in  the 
proceedings,  and  nothing  else  appears  to  justify 
the  court  in  going  back  to  a  final  judgment  of 
t  previous  term  and  summarily  setting  it  aside 
for  an  error  in  the  law  or  the  facts,  and  dis- 
nissing  the  whole  case  from  the  docket. 

Tbe  only  relief  for  errors  in  law  in  such  cases 
ii  usually  by  new  trial,  review,  writ  of  error, 
or  appeal,  as  either  may  be  appropriate  and  al- 
lowable by  law,  or  by  some  other  mode  specially 
provided  by  statute;  where,  for  instance,  a 
judgment  has  occurred  at  some  previous  term 
by  default,  through  accident  or  some  circum- 
stance, which  clearly  entitles  the  party  to  re- 
dress. 12  Peters,  492;  Jenkins  v.  Eldridge  et 
al.  1  Wood,  k  M.  66,  and  cases  cited;  Antnony 
et  aL  V.  Love,  3  Ohio,  306 ;  Bennett  v.  Winter 
et  al.  2  Johns.  Ch.  205;  3  Marsh.  R.  268; 
Southgate  v.  Bumham,  1  Greenl.  375. 

Beside  these  remedies,  judgments  entered  up 
by  fraud  may,  perhaps,  on  due  notice,  by  scire 
facias,  or  otherwise,  be  vacated  at  a  subse- 
quent term  bv  the  same  court,  or  if  offered  in 
eridence  be  deemed  a  nullity,  should  fraud  be 
dearly  proved  to  have  taken  place.  2  Roll. 
Abr.  724;  2  Bae.  Apr.  Error,  T.  6. 

But  the  present  judgment  was  neither  fraud- 
sient  nor  void  on  its  face,  nor  even  voidable. 
Had  it  been  rendered  on  the  special  counts 
alone,  it  might  have  been  voidable  by  a  writ  of 
error,  for  not  alleging  jurisdiction  in  the  plead- 
higa.  See  ante;  2  How.  243;  Capron  v.  Van 
Norden,  2  Cranch,  126.  But  it  has  been  re- 
peatedly settled,  that  even  then,  without  any 
plea  to  the  jurisdiction,  and  after  a  verdict  for 
tbe  plaintiff  on  the  general  issue  and  final  judg- 
Bent,  it  is  not  a  nullity,  but  must  be  enforc^ 
till  duly  reversed.  Kempe's  Lessee  v.  Kennedy, 
6  Cranch,  185;  and  Skillem's  Executors  v. 
40*]  May^  Executors,  6  ^Cranch,  267 ;  McGor- 
mick  V.  Sullivant,  10  Wheat.  192;  Voorhees  v. 
Bank  of  United  SUtes,  10  Peters,  449;  3  Ohio, 
306:  Wilde  v.  Commonwealth,  2  Mete.  408; 
Hopkins  v.  Commonwealth,  3  Mete.  460.  Be- 
esuse  it  would  be  a  judgment  rendered  by  a 
eourt,  not  of  inferior,  but  onlv  limited,  juris- 
diction, and  the  merits  woula  have  been  in- 
vestigated and  decided  by  consent.  This  view 
ii  supported  by  the  English  doctrine.  There, 
though  judgments  of  inferior  courts  or  commis- 
sioners are  often  void,  when  on  their  face  clear- 
ly without  their  jurisdiction,  and  may  be  proved 
to  be  so  and  avoided  without  a  writ  of  error,  3 
Bac.  Abr.  Error,  A;  10  Cok.  77  a;  Hawk  P.  C. 
^  50,  sec.  3;  yet  the  judgment  of  a  superior 
sourt  Is  not  void^  but  only  voidabU  by  plea  on ' 
IS  U  ed. 


error.  Bao.  Abr.  Void  and  Voidable,  C;  2  Salk. 
674;  Garth.  276.  Even  where  the  record  of  a 
circuit  court  did  not  contain  anv  averments 
giving  jurisdiction,  this  court  has  held  that,  at 
a  subseouent  term,  after  final  judgment,  the 
same  tribunal  which  rendered  it  could  not  set 
it  aside  on  motion.  Cameron  v.  McRoberts,  3 
Wheat.  591.  And  we  have  repeatedlv  decided 
as  to  judgments  of  this  court,  that  they  could 
not  be  changed  at  a  subseouent  term,  in  matters 
of  law,  whether  attempted  on  motion,  or  a  new 
writ  of  error,  or  appeal,  on  the  mandate  to  the 
court  below.  Hunter's  Lessee  ▼.  Warton,  5 
Cranch,  316;  6  Cranch,  267;  1  Wheat  354; 
Santa  Maria,  10  Wheat  442;  Davis  v.  Packard, 
8  Peters,  323;  9  Peteri,  290;  12  Peters,  491, 
343;  15  Peters,  84. 

Without  going  further,  then,  into  the  reasons 
or  precedents  affainst  the  course  pursued  in 
the  court  below,  the  last  judgment  there,  on  the 
motion,  must  be  reversed,  and  the  case  be  re- 
instated as  it  stood  before. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  jud^ent  of 
the  said  Circuit  Court  on  the  motion  dismissing 
this  case  be,  and  the  same  is  hereby  reversed, 
mih  costs;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  re-instate  this  case  as  it 
stood  in  that  court  before  the  said  judgment 
dismissing  the  case. 


•JONATHAN  W.  NESMITH  and  Thorn-  [Ut 
as  Nesmith,  Complainants^ 

▼. 

THOBfAS  C.  SHELDON,  Horace  H.  Gomstock, 
David  French,  William  B.  Peters,  James  For- 
ton,  Alta  E.  Mather,  Henry  B.  Holbrook, 
Samuel  P.  Mead,  Francis  B.  Bldred,  Phcsbc 
Ann  Dean,  Cullen  Browii»  and  Charlsa  H. 
Stewart,  Defendants. 


Certificate  of  divisfoo,  fonn  oi 


Where  It  Is  evident,  from  the  record,  that  tlie 
whole  case  has  been  sent  up  to  this  court  upon  a 
certificate  of  division  in  opinion,  the  case  must  be 
dismissed  for  want  of  Jorisdlctlon. 


THIS  case  came  up  from  the  Cirouft  Court  of 
the  United  States  for  the  District  of  Ifichl- 
gan,  on  a  eertifieate  of  division  in  opinion  bt- 
tween  the  judges  thereof. 
The  facts  were  briefly  then: 
The  second  section  of  the  12th  article  of  the 
constitution  of  Michigan  la  in  these  words,  vis.: 
'The  Legislature  shall  pass  bo  act  ol  incor- 
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poratloii,  unlaw  niA  Um  kueot  of  at  hut  two  On  tha  part  of  the  itieniani*,  tba  followliv 

thirds  of  a«ch  Houw."  points  were  made- 

On  the  ISth  of  March,  1837,  tbi  LcgiiUture  1.  The  Supreme  Court  of  th«  State  of  Mich- 

ptma*4  an  act  enUtkd,  "An  Act  to  organin  and  igan  hu  decided  that  the  acts  nnder  which  the 

TIate  banking  aaaodatfons."  Detroit  Citjr  Bank  was  organized  were  intended 

nder  this  act  a  company  was  formed  and  to  authorize  the  creation  of  an  indeflnfte  nntn- 

eoDunenced  doing  basineaa  as  a  bsnkliiK  uaocia-  ber  of  corporations,  bj  the  proapective  action 

tion,  under  the  name  of  the  Detroit  Citj'  Bank,  of  individuala;  that  tj)<;  were  to  far  tmconatl- 

On   the    16th   September,    1S38,   Harris,   the  tutlonal  and  void,  and  under  tliem  no  eorporats 

cashier  of  the  Detroit  City  Bank,  drew  a  bill  of  bod^  could  legally  come  Into  exiitenee.     This 

exchange  upon  the  Albanj  City  Bank,  In  the  decisiop  of  the  Supreme  Court  of  the  State  wilt 

State  of  New  Tork,  In  faror  of  J.  W.  and  T.  not  be  queHtioned  bv  the  courts  of  the  United 

Neimlth,  for  ilx  hundred  dollars,  payable  nine  States,  but  will  be  followed  and  applied  to  the 

months   after   date,    which   bill    protested    for  latter. 

nonpayment  when  itue.  2.  If  the  Detroit  Ci^  Bank  was  not  validly 

In  February,  1S33,  whilst  the  lill  was  run-  In  existence  as  a  corporation,  or  artificial  per- 

uing,  the  Detroit  City  Bank  became  insolvent.  son,  then  It  was  not  exempted  from  the  pena)- 

Xha  plsintlffa,  Nesmiths,  sued  the  bank  upon  ties  and  restrictions  of  the  laws  of  Uichlgan  on 

the  bill,  and  obtained  a  Judgment  Ip  Hay,  1841,  the  subject  o(  unautborited  banking,  cammonl7 

in  a  State  court.  called  toe  restraining  laws. 

The  plaintiffs  then  proceeded,  under  a  statute  S.  Under  the  acts  last  referred  to,  the  claim 

of  the  State,  against  the  directors  of  the  bank,  of  the  complainants  was  illegal  and  forbidden, 

and  obtained  a  judgment  In  July,  1641,  in  the  and  could  not  be  the  basis  of  a  recovery. 

Circuit  Court  of  the  United  States.    An  eiecu-  4.  The  Detroit  CItv  Bank  having  contracted 

tion  was  issued  upon  this  judgment,  which  was  aa  a  corporation,   when   it   was   not   such,   iU 

returned  wholly  unsatisfied.  contracts  on  that  account  are  invalid. 

The  plaintiffs  then,  under  the  same  itatute,  *S.  If  the  Detroit  City  Bank  was  not  a  [*4S 

flied  a  bill  on  the  equity  side  of  the  Circuit  corporation,  then  the  defendants  can  be  Uabla 

Court  against  the  stockholders,  being  the  de-  only  as  ^neral  partners. 

fendants  mentioned   In  the   title  of  this  ease,  0.  If  liable  only  as  general  partners,  the  Jndg- 

serktng  to  hold  them  Individually  liable.  In  pro-  ment  sgalnst  the  directon  Is  a  merger  of  the 

portion  to  the  amount  which  each  one  hda  in  whole  claim, 

the  stock  of  the  bank.  7.  If  the  defendants  are  general  partner*,  th« 

To  this  bill  the  defendants  put  in  general  de-  remedy  against  them  Is  complete  at  law. 

mnrren.  B-  ^I  ^«  <Murt  shall  hold  that  the  Detroit 

The  cause  was  heard  on  the  bill  and  demur-  City  Bank  was  validly  a  corporation,  and  au- 
rrrs.  The  following  points  and  questions  were  thoriied  to  engage  in  banking,  then  It  is  fur- 
made  and  presented  by  the  complainants r  ther  contended  by  the  defendant.,  (hat  the  bill 
49*]  M.  Whether  the  banking  association  or  "'"■=';  '.°"°'  t""  foV"'!''*"";  " '  the  cIsJm  of  Uie 
ganiHd  under  the  Act  of  the  Legislature  of  the  complainants  was  illegal,  because  not  payable 
SUte  of  Michigan,  entitled,  ';*-*=*';»  «,'8--  "VThe"  defcndanU  are  not  concluded  by  th. 
in  and  regulate  ba^i^  «wc,at,ona  ap-  judgment  against  the  bank,  but  may  dispute  the 
'"?»1^..'^r'''  JL*^'  '""■  ^"^  "'IT'T^fi,*^'  validity  andobligation  of  the  original  Saim. 
enUtled,  -An  Art  to  amend  an  art  entitled  'An  ^^  ^„  y,^  8^^^^  j^^,  and%ucationa,  as 
Act  to  organise  and  regulate  banking  associa-  ^^^  ^^^  presented  by  the  complVinanU  and 
tlons  and  for  other  purposes,"  approved  De-  defendants,  the  opinions  of  tlie  judges  of  Urn 
cember  30th,  I83T,  were  or  were  not  corpora-  circuit  Court  were  opposed)  wherefore.  It  was 
tions  or  bodies  eorporats,  within  the  meaning  ordered  that  the  same  be  stated,  under  the  di> 
of  the  constitution  of  the  State  of  Michigan.  rection  of  the  judges,  and  certified,  under  the 

2.  Whether  said  acts  of  the  Legislature,  or  seal  of  this  court,  to  the  Supreme  Court,  ai 

either  of  them,  are  In  aecordanee  nitb  the  pro-  their  next  session  to  be  held  ttaer 

vtslm  of  the  constitution  of  the  State,  and  val-  ~' 

id,  or  contrary  thereto,  and  void.  In  whole  or  —  _    _    _ 

In  part.  '"^  plaintiffs,  and  Mr.  Qeorge  E.  Hand  and  ICr. 

>.  Ana   If  so  much  and  such  parts  of  said  Theodore  RoracTn   (or  tbe^efendants.^^Butjw 

acts    as    purport    to    create   corporations,   or  **■"  """  ""*  "     "     -  -        "*  "    ""  •         "" 
bodies  corporate,  are  repugnant  to  the  constitu- 
tion and  void,  whether  the  remaining  parts  of 

:?s.;:^d.ron.'*:iL'i::Lr.ero^7n\^^  ion";>^rc<i^^""  ''^'  """"^  "^  '^■ 

bill,  liable  for  the  debU  thersof  according  to  '"^''s  S^^m«  bsfore  the  court  upon  a  «- 

the  provisions  of  said  sineDded  act  ^-^f^^^^  ^j  division  from  the  Circuit  Court  for 

4.  Whether  the  stockholders  of  the  Detroit  u„  District  of  Michigan.     Upon  opening  thi 

City  Bank,  are,  or  are  not,  liable  in  their  indi-  ^^^d,  it   is  evident  that  the  whole  case  hM 

vidual  capacity,  as  Borporatora,  or  as  members  i^^q  „„(  up  in  this  form.     It  is,  indeed,  di- 

of  a  joint  stock  association,  company,  or  co-  ,jded  into  points,  but  most  of  them  are  merely 

partnership,  to  pay  the  debts  due  to  the  com-  hypothetical,  and  might  never  have  arisen  or 

plalnants,  as  set  forth  in  the  bill.  required  a  decision  upon  them  in  the  Oircnll 

B.  Whether  the  defendants  are,  or  are  not.  Court.    For  wnethcr  they  would  or  would  not 

Mible  to  /lar  the  debt  due  to  the  oomplainanta,  arise  depended  altogether  upon  the  decision  of 

m^  out  la  tht  bin  ot  eomplalnt.  pointa  which  precede  them  in  tlie  statement. 
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Th!«  suhjoH  has  been  frequently  before  the  Tn   September,    1837,  tbe  snit  was   reTlved 

court,  and  we  have  repeatedly  said,  that,  under  against  the  administratrix,  by  a  scire  facias, 

such  certificatea  of  division,  we  have  no  juris-  *In  November,  1837,  she  appeared  to  1*45 

dietion.    Without  attempting  to  enumerate  the  the  suit  and  pleaded  the  general  issue, 

cases,  it  is  sufficient  on  the  present  occasion  to  On  the  Ist  of  December,  1838,  the  cause  came 

refer  to  White  v.  Turk  et  al.  12  Peters,  238,  and  on  for  trial,  when  the  plaintiffs    obtained    a 

The  United  States  t.   Stone,   14  Peters,  524,  judgment  for  $6,080.09. 

which  are  decisive  of  this  case.    It  is  unneces-  On  the  same  day,  vis.,  the  xti  December,  1838, 

sary,  therefore,  to  examine  the  printed  argu-  Christopher  Dart,  for  whose  use  the  judgment 

menta  that  have  been  filed,  as  the  case  must  be  was  entered,  made  an  assignment  of  it  to  John 

dismissed  for  want  of  jurisdiction*  B.  Thrasher,  of  Port  Gibson,  the  nominal  de* 

fendant  in  error  in  the  present  case. 

44*]                          *Order«  After  this,  however,  a  new  trial  was  granted 

by  the  court  of  Claiborne  County  in  the  suit 
This  eause  came  on  to  be  heard  on  the  tran-  against  Ann  Lee,  administratrix,  which  result- 
script  of  the  record  from  the  Circuit  Court  of  ed  in  another  judgment,  for  a  different  sum  of 
the  United  States  for  the  District  of  Michigan,  money,  in  June,  1840. 

and  on  the  points  and  (questions  on  which  the  Another  new  trial  was  granted,  and  in  De* 
judges  of  the  said  Circuit  Court  were  opposed  comber,  1840,  another  judgment  was  rendered 
in  opinion,  and  which  were  certified  to  this  against  the  administratrix  for  $0,088.05. 
eourt  for  its  opinion,  agreeably  to  the  act  of  Nothing  further  appears  to  have  been  done 
Congress  in  such  case  made  and  provided,  and  for  some  time.  The  next  fact  in  the  history  of 
was  argued  by  counsel.  And  it  appearing  to  the  case  is,  that  David  S.  Stacy,  the  plaintiff  in 
this  court,  upon  an  inspection  of  the  said  tran-  error  in  the  present  case,  and  a  citizen  of  Louis- 
script,  that  no  point  m  the  case  within  the  iana,  took  out  letters  of  administration  upon 
meaning  of  the  act  of  Congress  has  been  certi-  the  estate  of  Charles  S.  Lee,  in  the  State  of 
fied  to  this  court,  it  is  thereupon  now  here  or-  Louisiana.  At  what  particular  time  these  let* 
dered  and  adjudged  by  this  eourt,  that  this  ters  were  taken  out  the  record  does  not  show, 
eause  be,  and  the  same  is  hereby  dismissed ;  and  In  January,  1844,  John  B.  Thrasher,  to  whom 
that  this  cause  be,  and  the  same  is  hereby  re-  the  judgment  in  Mississippi  had  been  assigned 
manded  to  the  said  Circuit  Court,  to  be  pro-  by  Christopher  Dart,  as  above  stated,  filed  a 
ceeded  in  according  to  law.  petition   in  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Louisiana, 

■  against  Stacy,  the  administrator  of  Charles  S. 

I^    Thrasher  now  stated  himself  to  be  suing 

DAVID  S.  8TACT,  Administrator  of  Charles  S.  for  the  use  of  William  Sellers,  and  averred  that 

Lee,  Plaintiff  in  Error,  Sellers  and  himself  were  both  citizens  of  the 

Y.  State  Mississippi.    The  petitioner  stated  him- 

J.  B.  THRASHER,  for  the  use  of  William  »«>'  ^  be  the  legal  owner,  by  ijan»f«r  and  *•• 

Sellers,  Defendant  in  Error.  signment,  of  a  judgment  for  $6,988.06,  which 

judgment  was  final  and  definitive. 

Action  of  debt  wiU  not  lie  against  adminis-  Jn  February,   1844,  Stacy  appwired  to  the 

tmtor  in  one  State  on  judgment  recovered  «"'<^  *"<!,  ?l«d  the  following  exceptions  and  an- 

lAinst  another  administrator  of  same  intes-  awer,  which  are  according  to  the  practice  m 

tSte,  appointed  in  another  SUte.  Louisiana,  and  equivalent  to  a  demurrer. 

*^*^  "David  S.  Stacy,  a  citizen  of  the  State  of 

As  tctlon  of  debt  will  not  He  against  an  admin-  Louisiana,  residing  in  the  parish  of  Concordia, 

totntor,  In  one  of  these  United  States,  on  a  judg-  administrator  of  the  succession  of  Charles  S. 

jKBt  obUlned  against  a  different  administrator  of  Leg    j^  the  State  of  Louisiana,  under  the  ap- 

i^.SSfer'sutS.'"'  ^^^'"'^  "°*"  ""•  *"*'*^'"^  pointment  and  authority  of  the  Court  of  PrS^ 

TlM  doctrine  of  privity  examined.  bates  of  the  parish  of  Concordia  aforesaid,  be- 
ing made  defendant  in  the  above  entitled  suit, 

THIS  ease  was  brought  up  by  writ  of  error  appears  and  pleads  as  follows,  by  way  of  ex- 

from  the  Circuit  Court  of  the  Unites  States  ception : 

for  the  Eastern  District  of  Louisiana.  «*1.  That  plaintiff  in  his  petition  does  not  al- 

The  history  of  the  case  is  this:  lege  or  show  that  this  honorable  court  has  juris- 

h  Apnl,  1836,  Charles  S.  Lee,  a  resident  of  Miction  of  this  suit,  as  it  is  not  therein  alleged 

tlie  County  of  CUiborne  and  State  of  Missis-  ^^at  Christopher  Dart,  who  is  declared  to  be  the 
sippi,  was  sued  in  the  County  Court  of  Clai 


eopartners  trading  under  the  sty  It  -..^  ^.^  v.  ,  »  x  .     j   ^.v         »x   >      A,i.t      u  ui 

Dirt  A  Co.,  and  stoted  the  suit  to  be  for  the  ^"^^^  maintoined  the  suit  m    this    honorable 

use  of  Christopher  Dart  ^^^^  either  against  the  appearer  or  the  said 

It  b  not  necessary  to  state  the  cause  of  ac-  Charles  S.  l«c. 

tion,  or  trace  the  progress  of  the  suit  minutely.        "2.  Appearer  alleges  that  Christopher  Dart 

Lee  appeared  to  the  suit.  ^^^  William  Gardner,  the  alleged  owners  of  the 

In  December,  1836,  his  death  was  suggested,  claim  upon  which  the  Judgment  was  obUined 

In  July,  1837,  Ann  Lee  took  out  letters  of  in  Mississippi,  were  citizens  of  Louisiana,  and 

administration  upon  the  estate  of  Charles  S.  members  of  a  commercial  firm  located  in  New 

Lee,  under  the  authority  of  the  Probate  Court  Orleans,  and  could  not  have  maintained  this 

of  Claiborne  Countj.  suit  in  this  honorable  oourt  either  against  the 

11  k  ed.  aST 
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•aid  Lee  or  against  this  appearer,  and  that  this 
court  has  no  jurisdiction  of  this  suit. 

'*3.  That  the  said  William  Gardner,  one  of 
the  joint  owners  of  said  claim,  was  a  citizen  of 
Louisiana,  and  that  the  said  Dart  &.  Gardner 
could  not  have  maintained  a  suit  upon  said 
claim  in  this  honorable  court  either  against  the 
said  C.  S.  Lee  or  against  this  appearer. 

"4.  That  the  said  C.  Dart,  under  an  assign- 
ment and  transfer  of  said  claim  from  the  said 
Gardner,  could  not  have  maintained  a  suit 
thereon  in  this  honorable  court. 

"6.  Appearer  further  excepts  and  says,  that 
this  honorable  court  has  no  jurisdiction  over 
successions  in  the  State  of  Louisiana,  nor  over 
the  settlement  of  said  successions  and  the  dis- 
tributions of  the  proceed  among  the  creditors, 
nor  over  administrators  and  others  appointed 
to  administer  them,  nor  of  the  establishment  of 
claims  for  money  against  such  successions ;  that 
the  Court  of  Probate  of  this  State  have  the  sole 
and  exclusive  jurisdiction  of  all  these  matters ; 
that  no  property  belonging  to  a  succession  in 
the  course  of  administration  in  the  Probate 
Ck>urt,  whose  jurisdiction  has  attached  over  the 
subject  matter,  can  be  taken,  levied  upon,  or 
sold  by  process  from  the  courts  of  the  United 
States ;  nor  can  said  probate  courts  be  ousted  or 
disseized  of  their  said  exclusive  jurisdiction 
once  obtained,  nor  the  property  withdrawn  from 
their  control  by  any  other  tribunal.  That  this  has 
been  the  well  known  and  settled  law  of  the 
State  for  the  last  twenty  years,  and  that 
the  said  Dart  &  Gardner  contracted  in  New 
Orleans,  in  Louisiana,  under  and  in  refer- 
ence to  this  law,  and  are  bound  by  it;  appearer 
alleges  that  this  honorable  court,  for  the  above 
reasons,  has  no  jurisdiction  in  this  suit,  ratione 
personie,  nor  ratione  materise,  but  avers  that 
the  Court  of  Probates  of  the  parish  of  Con- 
cordia has  sole  and  exclusive  jurisdiction  there- 
of. Wherefore  appearer  prays  that  this  suit 
may  be  dismissed  at  plaintiff's  costs,  &c. 

"If  all  the  above  exceptions  should  be  over- 
ruled, then  appearer  pleads  that  the  plaintiff 
has  neither  alleged  nor  shown  any  cause  of  ac- 
tion against  him  whatever,  nor  any  indebted- 
ness to  the  plaintiff  by  the  succession  of  G.  S. 
Lee  in  the  State  of  Louisiana. 
47*]  ***li  the  above  exception  should  be  also 
overruled,  then  defendant  aenies  generally  and 
specially  each  and  evenr  all^tion  in  plaintiff's 
petition  contained.  Wherefore  he  pravs  that 
plaintiff's  demand  may  be  rejected  wid^  costs, 
and  for  general  relief  in  the  premises,  &c. 
(Signed)  D.  S.  Stacy, 

"Adm'or  estate  C.  S.  Lee." 

On  the  26th  o/  February,  1844,  Thrasher  filed 
•n  amended  petition,  averring  that  Christopher 
Dart,  the  assignor  of  the  judgment,  was,  at  the 
time  of  the  assignment,  an  alien,  being  a  citizen 
of  the  republic  of  Texas,  and  resident  therein, 
and  that  Charles  S.  Lee,  at  the  time  of  said  as- 
signment and  of  his  death,  was  a  citizen  of  Lou- 
isiana. 

On  the  13th  of  March,  1844,  the  court  over' 
ruled  the  exceptions,  and  on  the  11th  of  April 
following  gave  the  following  final  judgment : 

"This  cause  came  on  for  trial,  and  the  law 

and  the  evidence  being  in  favor  of  the  plaintiff, 

It  is  ordered,  adjudeed  and  decreed,  that  the 

defendant,  David  S.  Stacy,  as  administrator  of 

ibe  estate  of  CbarlcB  S.  Lee,  be  condemned  to 

sss 


pay  to  the  plaintSflT,  for  the  use  of  William 

Sellers,  the  sum  of  six  thousand  nine  hundred 
and  eighty -eight  dollars  and  five  cents,  with 
eight  per  cent,  interest  thereon  per  annum  from 
the  first  dav  of  December,  eighteen  hundred  and 
forty,  until  paid,  and  costs  of  suit.  Judgment 
rendered  April  11th,  1844.  Judgment  signed 
April  18th,  1844. 

(Sigjied)  "J.  TlIcKinley." 

From  this  decree,  a  writ  of  error  brought  the 
case  up  to  this  court. 

The  case  was  argued  by  Mr.  T.  B.  Barton  for 
the  plaintiff  in  error,  and  Mr.  Crittenden,  iSr. 
Thrasher,  and  Mr.  Henderson,  for  the  defendant 
in  error. 

Mr.  Barton,  for  the  plaintiff  in  error: 

The  great  and  important  (question  which  the 
record  presents,  and  to  which  this  argument 
will  be  confined,  is  that  to  which  the  Ust  ex- 
ception is  directed. 

The  petition,  with  the  other  proceedings  in 
Louisiana  upon  the  judgment  m  Misaisaippi, 
are  not  distinguishable  from  an  action  of  debt, 
brought  under  the  same  circumstances,  npon  a 
like  judgment,  in  the  courts  of  those  Statee 
where  the  practice  is  according  to  the  course  of 
the  common  law.  The  petition  is  founded,  am 
the  action  of  debt  would  be,  upon  the  judg- 
ment. The  validity  and  effect  of  the  judgment 
must  be  the  same  in  *both  kinds  of  pro-  [*48 
ceedings.  The  case  involves  the  question 
whether  a  judgment,  rendered  in  one  Stata 
against  an  administrator  who  has  taken  admin- 
istration of  the  assets  in  that  State,  and  with- 
in that  jurisdiction,  can  be  made  the  foundation 
of  an  action  in  another  State  against  a  different 
administrator,  whose  administration  haa  been 
taken  within  the  jurisdiction  of  the  latter,  of 
the  assets  within  the  latter  jurisdiction. 

There  are  some  special  circumstances  in  thia 
record  which  arrest  our  attention  in  advancing 
to  the  discussion  of  the  main  point.    Casea  of 
this  kind  must  always  be  open  to  remark,  and 
entitled  to  grave  consideration.    The  judgment 
rendered  against  the  first  administrator,  which 
is  made  the  foundation  of  a  recovery  against 
the  administrator  out  of  the  assets  in  another 
jurisdiction,  must  be  taken  to  have  adjudged 
that  the  administrator  against  whom  the  judg-^ 
ment  was  rendered  had  assets  to  satisfy  th 
debt.     That  administrator,  in  the  proceediuj 
against  him,  must  have  admitted,  by  his  pi 
ings,  that  he  had  assets;  and  that  will 
be  the  case  when  he  neglects  (as  was  the 
in  Dart  &  Co.  v.  Lee's  Administratrix  in 
sissippi)   to  plead  plene  administravit;    or, 
assets  have  been  denied  by  such  plea,  that 
sue  must   have  been  found  against  him. 
^neral  judgment,  therefore,  against  an  adm 
istrator,  necessarily  includes  in  it  the  adjudi« 
tion  of  assets  in  the  hands  of  that  administ:. 
tor  to  the  amount  of  the  judgment.    Accord,  i^if 
to  the  rigor  of  the  common  law,  the  jud>^tn.^gf 
in  that   form   would   be  absolutely   conclu^/p^ 
against    the    defendant's    administrator,    aa^ 
against  the  plaintiff  and  all  others;   and  the 
only  ulterior  proceedings  upon  such  judgment 
if  not  satisfied  upon  an  execution  to  be  levied 
de  bonis  testatoris,  would  be  against  that  ad- 
ministrator for  a  devastavit.    2  Lomaz  on  fis- 
ecutors,  391,  sec.  8,  and  461,  sec.  21. 

Virginia,  and  perhaps  others  of  the  Statst^ 
has  mollified,  in  some  respects,   the  rigoroo^ 
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•oneluBkm  of  this  common  law  rule,  but  wltb- 
oot  destroying  it.  In  its  most  mitigated  appli- 
eation  to  such  a  recovery,  the  judgment  will  be 
at  le«tft  taken,  until  the  contrary  is  shown  by 
that  defendant,  as  a  judgment  that  the  admin- 
istiator  h*d  assets  for  the  satisfaction  of  the 
recovery.  For  this  reason,  as  well  as  for  other 
reasons,  it  is  certain  that  we  shall  find  no  case 
in  the  English  authorities  where  a  judgment 
lias  been  recovered  against  one  administrator, 
in  which  any  recovery  has  been  sought  against 
another  administrator,  unless  in  cases  of  an  ad- 
ministrator be  donis  non,  or  unless  in  cases  of 
special  administrations,  such  as  administrator 
durante  roinore  setate,  etc.  And,  for  the  same 
reason,  it  is  probable  that  no  such  cases  can  be 
found  in  any  of  the  American  authorities,  even 
48*]  where  the  rules  alluded  to  have  been  ^mit- 
igated. It  will  be  found  eztremelv  difficult 
within  the  jurisdiction  where  administration 
was  granted,  to  conceive  any  case  of  that  kind. 
The  judgment,  then,  upon  which  the  petitioner 
founds  his  recovery  against  the  administrator 
in  Louisiana,  shows  upon  its  face  that  assets 
for  its  satisfaction,  in  the  State  of  Mississippi, 
were  also  adjudged.  The  very  judgment,  by 
showing  that  matter,  an  adjudged  liability  of  a 
sufficiency  of  estate  in  Mississippi,  shows  an 
eroneration  of  assets  elsewhere  than  in  Missis- 
Bi]>pi,  and  that  the  Louisiana  administrator 
ought  not  to  be  charged,  by  a  double  recovery, 
for  that  which  has  l^n  already  or  can  be  re- 
covered against  another  representative  in  Ifis- 
rissippi. 

There  is  also  another  remark  that  may  be 
made  upon  the  proceedings  in  this  case — ^that 
the  decision,  if  sustained,  must  lead  to  alarm- 
fog  mischiefs  in  the  administration  of  assets 
which  an  intestate  has  left  in  two  or  more 
States.  It  seems,  from  the  amended  petition, 
that  C  S.  Lee,  at  the  time  of  his  death,  was  a 
dtixen  of  Louisiana;  that  was  his  domicil,  and 
eonsequently  Ann  Lee,  in  Mississippi,  was  a 
foreign  administratrix.  The  bulk  of  an  intes- 
tate's assets  will  almost  always  be  found  in  the 
Jorisdiction  of  his  domicil.  The  proposition 
which  is  contended  for  to  sustain  this  recovery 
goes  to  this  extent — ^that  if  an  intestate  in  one 
State  bad  died,  leaving  property  of  the  most 
inconsiderable  value  in  another  State,  making 
it  necessary  that  there  should  be  an  administra- 
tion in  the  latter,  a  plaintiff,  bv  recoverinff  a 
judgment  against  the  latter,  establishing  a  debt 
of  the  intestate,  that  jud^^ent,  as  contended 
for  by  the  defendant  in  error,  would  be  ooncln- 
liTe  upon  the  administrator  and  the  assets,  in 
the  State  of  the  domicil,  at  least  so  far  as  it  es- 
tablished the  indebtedness  of  the  intestate.  In 
nfo  might  the  domiciliary  administrator  at- 
tempt, in  an  action  brought  against  him  upon 
that  judgment,  to  prove  that  the  plaintiff  nad 
BO  shadow  of  claim  against  the  intestate;  he 
would  be  repelled,  by  force  of  the  judgment^ 
from  any  such  defense. 

It  is  reasonable,  that,  in  the  international 
law  of  these  States  under  the  Constitution  and 
acts  of  Congress,  such  ruinous  stringency 
ihonld  be  given  to  the  judgment  of  one  State 
hi  the  courts  of  another? — ^that  a  judgment 
tgainst  the  foreign  administrator,  who  la  re- 
ceded only  as  auxiliary  or  ancillary  to  the 
mAdHUry  Mdminhtnthn,  and  who  i»  in  pne»  I 
tk$  oftentimes,  in  Mome  of  tlie  StnteM,  UUh ' 
fl£k  0tL 


more  than  a  nominal  administrator,  shall  con- 
clude the  primary  domiciliary  administrator, 
holding  the  main  hulk  of  the  assets,  by  estab- 
lishing against  him  and  against  those  assets  the 
principal  fact  in  the  case,  the  indebtedness  of 
the  intestate,  so  that  they  can  never  be  extri- 
cated from  this  rigid  conclusiveness  of  the  for- 
eign judgment? 

'There  is  a  further  remark,  that  the  [*50 
petitioner  seeks  a  recovery  upon  the  Mississippi 
judgment  against  "a  considerable  estate,  real 
and  personal,"  left  by  the  intestate  in  the  State 
of  Louisiana;  estates  of  both  descriptions,  it 
would  seem,  are  liable  as  assets  in  the  hands,  or 
under  the  control,  of  the  administrator  in  that 
State.  There  is  no  principle  in  general  juris- 
prudence, and  particularly  in  the  United  States, 
better  established  than  that  land  can  never  be 
subjected  to  a  foreign  jurisdiction.  Story's 
Confl.  of  Laws,  pa^s  436,  437,  sees.  522,  523. 

To  give  to  the  judgments  of  one  State  va- 
lidity and  effect  in  the  courts  of  another,  is  a 
wise  provision  under  our  system  of  government. 
It  cannot,  however  be  overlooked,  that  to  what- 
ever extent  force  is  allowed  to  them  out  of  the 
State  which  pronounced  them,  in  the  jurisdic- 
tion of  another  State,  it  operates  as  a  restric- 
tion or  compulsion  upon  this  jurisdiction,  mak- 
ing it  subordinate  to  the  jurisdiction  of  a  for- 
eign forum.  The  provision,  therefore,  which  has 
been  alluded  to  should  be  jealously  guarded  by 
the  courts;  and  unless  its  application  should  be 
shown  to  be  clearly  reasonable,  the  application 
should  be  denied.  It  has  before  been  intimated, 
that  no  authority  can  be  found,  certainly  not 
in  the  English  law,  probably  not  in  the  Ameri- 
can law,  which  can  govern  the  precise  case  now 
under  consideration. 

Without  attempting  to  disturb  any  doctrine 
heretofore  established  in  regard  to  the  conclu- 
siveness of  judgments,  and  the  effect  of  the 
judgment  of  a  court  of  one  State,  when  sued 
upon  or  offered  in  evidence  in  the  courts  of 
another  State,  it  is  contended  that  that  doc- 
trine has  never  been  extended  to  a  case  like  the 
present,  and  that  it  would  not  be  reasonable  to 
give  it  such  application.  It  is  a  principle  in- 
oontrovertibly  established  in  the  English  juris- 
prudence, in  that  of  Louisiana  (Benjamin  and 
Slidell's  Digest  of  Louisiana  Laws,  page  569, 
et  seq.),  and  in  all  the  other  States,  that  "no 
one,  in  ffeneral,  can  be  bound  by  a  verdict  or 
judgment,  unless  he  be  a  party  to  the  suit,  or  be 
la  privity  with  the  party,  or  possess  the  power 
of  making  himself  a  party.  For  (as  has  been 
well  said)  otherwise  he  has  no  power  of  cross- 
examining  the  witnesses,  or  of  adducing  evi- 
dence in  support  of  his  riehts.  He  can  have  no 
attaint,  nor  can  he  challenge  the  inquest,  or 
appeal  (or  have  a  writ  of  error  on  tne  judg- 
ment). In  short,  he  is  deprived  of  the  means 
provided  by  the  law  for  ascertaining  the  truth, 
and  consequently  it  would  be  repugnant  to  the 
first  principles  of  Justice  tliat  he  should  be 
bound  by  the  results  of  an  inquiry  to  which  he 
was  altogether  a  stranger."  1  Staric  Law  Br. 
217,  6th  AnL  ed. 

It  is  not  pretended  tliat  the  administrator  ia 
Louisiana  was  *a  party  to  the  proceed-  [*51 
ings  in  Mississippi,  or  could  by  any  possible 
means  have  made  himself  a  party  to  them. 
It  is  ineunilMnt  unon  t\i«  Mvn^ajvX.  V&  ^rrat 
elearly  to'  ibow.  Mom  \^  \q3^bi^^\.\q^  V&  ^fici^* 
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tissippi  shall  control  that  of  Louisiana,  that  the 
adminiBtrator  of  the  latter  State  was,  in  the 
proceedings  in  which  judgment  was  recovered 
In  the  former,  in  privity  with  the  defendant-  •n 
that  suit.  The  contrary  has  been  distinctly 
'  laid  down  by  Justice  Story,  in  his  learned  trea- 
tise on  the  Conflict  of  Laws,  sec  522.  That  is 
•  direct  authority  upon  the  present  case.  It 
makes  no  difference  that  the  ludgment  in  the 
cases  in  Rawle,  431,  to  which  he  refers,  was  a 
judgment  rendered  in  Barbadoes.  The  matter 
under  consideration  involves  no  discussion,  as 
to  the  difference  between  the  effect  of  a  judg- 
ment when  rendered  in  a  State  jurisdiction, 
and  when  rendered  in  a  jurisdiction  out  of  the 
United  States.  The  point  decided  there  was, 
that  there  was  no  privity  between  one  admin- 
istrator and  another  administrator  of  the  same 
intestate,  when  both  administrations  have  been 
granted  by  different  jurisdictions  entirely  sep- 
arate and  independent  of  each  other. 

The  jurisdiction  of  each  State  of  thb  Union 
Is  sovereiffn  and  independent  in  granting  letters 
of  administration,  as  much  so  as  that  of  any 
two  foreign  States.  The  grant,  when  made, 
invests  the  administrator  under  the  authority 
of  that  State  with  the  proprietorship  of  the  ef- 
fects of  the  intestate  within  that  State,  but, 
having  no  jurisdiction  beyond  its  own  limits, 
it  can  confer  no  property  upon  him  out  of  those 
limits. 

Each  administrator,  when  several  adminis- 
trations are  granted  in  several  States,  b  made 
the  owner  of  a  distinct  property,  wholly  uncon- 
nected with  any  other  out  of  the  State.  The 
authority  under  which  each  derives  his  title  is 
a  separate  sovereign  power;  and  it  is  exclu- 
sively by  that  authority,  not  by  virtue  of  testa- 
mentary appointment  of  the  dead,  that  they  are 
invested  with  any  interest  or  control  in  the  re- 
spective estates;  and  it  is  entirely  to  the  au- 
tnority  from  which  their  rights  are  alone  de- 
rived that  they  are  in  any  manner  accountable. 
In  some  sense  they  may  severally  be  said  to 
be  a  representative  of  the  deceased. 

There  would  be  no  fipround  for  asserting  that 
these  representatives  m  different  States  consti- 
tute one  representative,  as  several  executors 
imder  the  same  will,  or  administrators  under 
the  same  jurisdiction,  may  constitute  one  exec- 
utor or  administrator,  though  the  assets  con- 
fided to  each  may  be  separated. 

It  is  believed  that  this  doctrine,  here  at- 
tempted to  be  presented,  of  the  relation  in 
which  the  separate  administrators  under  differ- 
ent iurisdictions  stand  in  these  United  States, 
has  been  universally  recognized  by  the  States, 
62*]  except  so  far  as  by  'statutory  law 
(showing  that  the  original  principal  was  as  here 
stated)  the  doctrine  has  been  changed  or  modi- 
lied.  It  would  seem  necessarily  so,  not  only  as 
regards  the  relation  of  the  administrator,  but 
as  regards  the  rights  of  the  executor  as  af- 
ieeting  the  assets  and  the  representative  of  the 
deceaaedt  for  he  has  no  lien  upon  the  fund  in 
th«  liaads  of  the  representative  as  the  debtor, 
but  ih^  person  of  the  administrator,  who  is,  in 
a  measure,  the  officer  or  bailiff  of  the  court 
appointing  him,  in  respect  of  the  assets  which 
he  has  mnis  hands,  is  the  debtor.  I  Lomax  on 
Exeeuton,  345;  Ram.  on  Ass.  484.  What  eon- 
BtltuteB  privitv  between  one  representative  of  a 
demd  nmn  ana  Another  representative  depends 


upon  no  peculiar  rules  springing  out  of  a  prac- 
tice of  the  Probate  Court,  in  regard  to  th«s  rep- 
resentatives of  deceased  personn,  but  it  is  to  be 
ascertained  upon  principles  of  the  common  law, 
as  applicable  to  cases  generally,  of  which  a 
variety  of  illustrations  will  be  found  in  the 
books,  especially  1  Stark.  Law  Ev.  217,  et  seq. 
Privity  between  one  administrator  and  another 
does  not  depend  upon,  and  cannot  be  created 
by,  their  being  each  of  them  the  representative 
of  the  name  intestate,  though  it  be  a  duty  in 
which  they  all  unite.  It  has  not  been  so  re- 
garded in  the  English  law,  which  until  the  I7th 
Car.  IL  did  not  regurd  the  administrator  de 
bonis  non  in  privity  with  an  executor  or  admin- 
istrator, to  bring  scire  facias  on  the  judgment 
which  the  executor  or  administrator  had  ob- 
tained. See  authorities,  1  Lom.  Ex.  325.  So, 
if  one  brings  several  ejectments  against  several 
upon  the  same  title,  a  verdict  against  one  is 
not  evidence  against  the  rest,  because  the  party 
against  whom  the  verdict  was  had  might  be 
relieved  against  it,  if  it  was  not  good,  but  the 
rest  could  not.  I  Stark.  Law.  Ev.  217;  as  the 
title  under  which  all  these  defendants  in  eject- 
ment claimed  is  the  same,  each  of  them,  of 
course,  must  have  held  in  privity  to  some  one 
person,  from  whom  all  their  titles  were  sever- 
ally derived;  nevertheless,  that  privity  in  one 
common  title  did  not  unit«  /licm  in  privity  to 
each  other. 

The  judgment,  therefore  in  Mississippi, 
against  Ann  Lee,  administratrix  of  the  assets 
of  Charles  S.  Lee  in  Mississippi,  could  not  bind 
the  appellant,  D.  S.  Stacy,  administrator  of 
the  assets  of  C.  S.  Lee  in  Louisiana. 

The  rule  excluding  res  inter  alios  acta  as  a 
p;round  of  action,  or  as  a  bar  in  the  pleading, 
it  is  hardly  necessary  to  remark,  extends  with 
equal  stringency  to  exclude  such  matter  as  evi- 
dence at  the  triaL  1  Stark.  Law.  Ev.  217)  and 
I  Greenl.  Ev.  sec.  522,  et  seq. 

The  principle  here  contended  for  cannot  be 
evaded  by  force  of  the  statute  of  Mississippi, 
which  seems,  as  is  contended  for,  *to  [*53 
make  the  judgment  recovered  in  Mississippi 
against  Ann  Lee,  administratrix,  have  the  eflec 
of  being  a  judgment  recovered  against  Charle 
S.  Lee,  the  intestate  himself,  because  that  sui 
was   instituted    against   him    in   his    lifetim< 


That   statute  enables   the  plaintiff  to   revi 
the  suit  pending  against  the  intestate,  and  ( 
powers  the  court  to  render  judgment   for 
against  such  administrator,  in  the  same  mann 
as   if   the   original   party    were   in    existen 
How.  &  Hutch.  Dig.  584.     This  Statute 
mean  nothing  more  than  in  the  strongest 
pressions   to   remove   merely   the   impedimi 
thrown  in  the  way  of  the  proceedings  of 
plaintiff  by  abatement.     It  did  not  mean, 
strict  adherence  to  the  same  manner  as  if     -^jj^ 
original  party  were  in  existence,  to  precis ^^^ 
the  administratrix  from  pleading  pleas  ^^ctil- 
iarly  allowed  to  executors  and  administrators 
— such    as    plene    administravit,   generally  f^ 
specially,  no  assets,  and  the  like;  or  to  preclocie 
tne  plaintiff  from  taking  a  judgment  agilost 
the  administratrix;   and  if  so,  the  judffmeab. 
could  not  be  in  the  same  manner  as  if  th^ 
original  party  was  in  existence.     If  the  L^- 
islature    had    intended    that,    it    would   hvr^ 
I  adopted  a  provision  like  that  in  the  I7th 
» IL,  0.  %.  a,  i.,  "wYlw^  «l  \axVs  ^'Wk  ^feV-^^Jci 
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diet  and  fodgment,  direetins  tbat  the  judg- 
ment shall  be  entered  as  if  both  parties  were 
living.    See  1  Lorn.  Ex.  324,  325. 

The  ftidgment  rendered  in  this  very  case 
•hows  that  such  has  not  been  the  interpretation 
given  to  that  statute,  for  it  is  a  judgment  not 
against  the  intestate,  but  against  the  adminis- 
tratrix. Whatever  may  be  the  interpretation 
to  be  put  upon  the  statute,  it  is  sufficient  here 
to  say,  that  tlie  judgment  taken  was  not  in  ac- 
cordance with  any  directions  that  it  should  be 
rendered  as  if  the  party  were  living,  but  that 
was  waived  if  the  statute  gave  such  power,  and 
the  plaintiff  has  taken  a  judgment  against  the 
administratrix;  and  taking  it  in  that  manner, 
the  plaintiff  subjects  himself  to  all  the  conse- 
quences of  that  form  of  judgment. 

In  conclusion,  the  plaintiff  in  error  is  not 

grecluded  from  the  grounds  of  error  here  at- 
enipted  to  be  maintained  by  force  of  the  32d 
section  of  the  Judiciarv  Act  of  1789.    That  sec- 
tion was  only  intended  to  apply  to  proceedings 
in  actions  at  common  law;  not  to  proceedings 
by  petition,  according  to  the  practice  of  Louis- 
iana.   Even  if  it  did,  the  exception  taken  in  the 
eourt  below  cannot  but  be  regarded  as  tanta- 
mount to  a  demurrer  according  to  the  requisi- 
tions of  that  statute.    That  dause  is  a  tran- 
script of  the  provisions  of  27th  Eliz.  c.  6,  and 
4th  Anne,  c.  16,  for  the  purpose  of  curing  mere 
defects  of  form,  and  requiring  special  demurrers, 
leavinj^  matters  of  substance  unaffected  by  its 
provisions,  to  be  taken  advantage  of  by  general 
54*]    demurrer,   'without   setting   down   any 
special  cause,  or  to  be  taken  advantage  of  by 
errors  in  arrest  of  judgment,  or  by  writ  of 
error.      See    Bac.    Abr.    Pleas   and    Pleading; 
Stephens  on  Pleading,  140. 

Mr.  Crittenden,  Mr.  Thrasher,  and  Mr.  Hen- 
denon,  for  the  defendant  in  error,  sustained  the 
judgment  of  the  court  below  upon  the  same 
grounds,  which  are  thus  explained  in  the  argu- 
ment of  Mr.  Henderson: 

This  Mississippi  judgment,  we  say,  conclu- 
sively established  the  pUintiffs'  demand  against 
tlie  estate  of  the  intestate  Lee,  not  only  in  Mis- 
sissippi, but  in  every  State  of  the  Union.    We 
do  not  say  but  its  ratable  priorities  and  claims, 
u  to  order  of  satisfaction,  are  to  be  governed 
by  the  local  law  of  the  administration.     The 
elaim,    however,    is    legally    authenticated    as 
tgainst  the  decedent  estate,  so  as  to  entitle  it 
to   payment  and   satisfaction,  though  put  to 
judgment  in  a  different  State  than  that  of  the 
sdministration.     13  Pet.  312. 

Notwithstanding  all  that  is  said  in  the  books 
upon  original  and  ancillary  administrations  in 
different  States,  we  insist  the  administrative 
tribunals  of  a  decedent's  effects  in  no  one  State 
ran  reject  the  allowance  of  a  creditor's  claim 
from  another  State,  if  legally  established. 

The  Constitution  of  the  United  States  gives 
to  the  citizens  of  each  State  the  privileges  and 
immunities  of  the  citizens  of  the  several  States. 
State  tribunals,  therefore,  cannot  regard  a 
eo-8tate  creditor  as  a  foreign  creditor,  and  so 
tdminister  the  effects  of  the  decedent  within  a 
State,  to  the  exclusive  use  of  creditors  within 
iluit  SUte.  And  so  is  it  implied  in  3  Pick.  128; 
iDd  so,  undoubtedly,  is  the  requirement  of  the 
Constitution  of  the  United  States,  above 
quoted. 

The  record  of  thiM  judgment  in  MiaaLuippi 


shows  that  the  action  was  instituted  against 
Lee  in  his  lifetime,  who  appeared  and  pleaded; 
that  before  verdict  he  died,  and  his  widow  and 
administratrix,  by  the  positive  requirements 
of  the  laws  of  ^fississippi,  came  in  on  scire 
facias,  pleaded  to,  and  defended  the  action. 
This,  in  Mississippi,  merged  the  original  cause 
of  action,  established  the  debt  against  the  de- 
cedent  estate,  and  was  and  is  res  adjudicata. 

The  Act  of  Congress  of  26th  May,  1790,  ex- 
pressly  requires  that  this  judgment  shall  have 
full  faith  and  credit  given  to  it  in  every  court 
within  the  United  States,  as  it  has  by  law  or 
usage  in  the  courts  of  the  State  of  MississippL 
1  Statutes  at  Large,  p.  122. 

It  undoubtedly  has,  in  that  State,  the  "faith 
and  credit" of  establishing  or  authenticating  the 
debt  against  the  estate  of  Lee,  regardless  of 
whosesoever  hands  the  estate  may  come  to  or 
*be  found  in.  It  is  not  that  it  merely  es-  [*55 
tablishes  the  debt  against  the  administratrix, 
Ann  Lee;  but  against  the  estate  of  C.  S.  Lee. 

The  judgment,  thus  presented,  either  bv 
suit,  in  the  courts  of  Louisiana,  or  to  the  ad- 
ministrator, in  Louisiana,  for  allowance  or  pay- 
ment, must  have  the  same  "faith  and  credit" 
accorded  to  it  as  in  Mississippi.  6  Wheat. 
129;  7  Cr.  481;  13  Pet.  312. 

Now,  this  "faitii  and  credit"  is  not  so  con- 
ceded to  a  foreign  judgment.  Hence  the  case 
in  2  Rawle,  431,  which  was  a  judgment  from 
Barbadoes,  sued  on  in  Pennsylvania.  All  the  * 
pleas  in  that  case  imply  the  opinion  of  the 
pleader,  that,  had  it  been  a  judgment  from 
another  State  of  the  Union,  the  defense  could 
not  have  been  relied  on;  nor  does  the  court 
say  otherwise. 

Another  well  established  rule  of  decision  sus- 
tains the  point  we  contend  for — ^namely,  that 
the  judgment  of  a  competent  State  court 
merges  and  extinguishes  tne  original  cause  of 
action  as  to  all  parties  and  privies  whether 
privies  by  blood  or  estate  in  all  other  States  of 
the  Union.  3  Wash.  C.  C.  R.  17;  1  Pet  692, 
693;  16  Mass.  71. 

But  a  foreign  judgment  does  not  so  extin- 
guish the  cause  of  action,  if  again  sued  on  here, 
as  to  bar  recovery  for  this  cause. 

Again.  Our  petition  makes  no  personal  de- 
mand against  the  defendant;  but,  setting  forth 
a  claim  against  the  estate  of  Lee,  by  authentica- 
tion of  a  judgment,  duly  obtained,  in  contest 
with  the  administratrix  in  Mississippi,  seeks  its 
satisfaction  out  of  Lee's  estate  in  TjOuiHinna, 
represented  by  the  defendant  as  adininiHtra'ni-. 
But  the  spirit  of  his  objection  is  perRonal  to 
himself.  It  is  not  that  he  questions  but  the 
cause  of  action  has  been  established  in  judg- 
ment, by  a  court  of  competent  jurisdiction,  as 
against  I^e's  estate,  so  far  as  represented  by 
his  administratrix  in  Mississippi ;  but  defendant 
objects,  the  estate  is  not  thereoy  liable  in  Loui- 
siana, till  he,  defendant,  has  litigated  the  same 
question  over  again.  And  for  what  good!  lb 
there  in  the  Constitution  of  the  Unit^  States, 
and  the  laws  of  Congress,  any  sensible  purpose 
or  policy  that  this  question  should  be  twice  liti- 
gated, in  order  to  conclude  the  estate  of  Lee,  as 
represented  by  this  administrator,  any  more 
than  if  this  judgment  had  been  rendered 
against  Lee,  in  his  lifetime? 

Suppose  this  judgment  in  MImU%\^^\  \!a4 
been   rendered  in  vbia  UniV.^^  ^VA\Aa  ^So^xsi^^ 
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Court,  and  tben  sued  on  as  now  In  tlw  United 
States  Circuit  Court  of  Louisiana;  oould  thii 
defense  be  heard!  Now,  the  Slst  section  of  the 
Judiciary  Act  of  1789  provides  that  where  the 
66*]  defendant  dies  pending  the  *8uit,  his  rep* 
resentatives  may  be  brought  In  by  scire  faciad, 
as  in  this  case,  and  *'the  court  may  render 
judgment  against  the  estate  of  the  deceased 
party."  But  what  a  silly  provision  of  law,  it, 
when  they  have  so  rendered  judgment,  the 
same  controversy  shall  be  tried  over  again  in 
evei^  other  State  where  the  judgment  may  be 
carried  for  enforcement  and  satisfaction, 
against  the  same  decedent's  "estate.** 

As  this  pretended  right  of  defense  does  not 
go  to  bar  the  orif^nal  cause  of  action.  It  is  a 
more  technical  objection,  without  semblance  of 
merit.  For,  on  any  supposition  that  the  first 
judgment  was  fraudulently  obtained,  the  de- 
fendant here  could  undoubtedly  make  that  de- 
fense by  plea.  But,  with  no  objection  against 
the  justice  or  Integrity  of  the  judgment,  that 
the  defendant  may  relitigate  it  from  mere 
caprice  is  certalnlv  a  most  idle  rule  of  eonstrue- 
tion,  for  no  possible  good. 

The  only  pretense  of  legal  rule  which  can  be 
offered  in  vmdication  of  this  claim  of  the  de- 
fendant to  litigate  the  original  cause  of  action 
in  this  case  over  again  is,  that  as  between  the 
defendant  with  whom  It  was  contested  In  the 
State  of  Mississippi,  and  this  defendant  In 
Louisiana,  there  is  no  privity;  and  hence  the 
judgment  is  not  evidence  against  him. 

But  we  deny  the  fact  that  there  Is  no  privity. 
There  is,  in  all  truth,  and  in  the  rationale  of 
the  thing,  a  clear  privity  of  estate.  On  Lee's 
death,  his  estate,  everywhere  throughout  the 
United  States,  was  liable  to  payment  of  his 
debts.  No  one  anywhere  could  take  possession 
of  this  estate,  either  by  lawful  administration 
or  by  tort,  that  did  not  hold  In  privitv  to  the 
creditor's  claim,  as  verily  as  to  the  claims  of 
heirs  and  distributees.  The  decedent's  estate, 
to  this  end  and  responsibility.  Is  but  a  unit, 
though  possessed  by  a  dozen  administrators 
In  different  States  of  the  Union.  And  in  what 
sense  can  an  administrator  claim  to  be  a  privy 
at  all  T  No  connection  of  blood,  nor  the  agent's 
claim  which  he  has  to  the  estate,  could  give 
him,  as  administrator,  the  relation  of  privity 
in  any  legal  sense.  Had  this  judgment  been 
granted  against  Lee  in  his  lifetime,  this  objec- 
tion would  have  the  same  force.  His  privity, 
as  administrator  on  the  estate  of  Lee,  would 
have  been  precisely  what  it  now  is — namely,  he 
would  have  been  no  party  to  the  judgment,  nor 
would  he  be  holding  any  part  of  the  estate,  by 
virtue  of  his  administration  in  Louisiana,  which 
the  judgment  directly  bound,  or  oould  be  levied 
on.  Yet,  surely,  this  plea  could  not  avail  in 
such  case;  and  equally  clear,  on  the  same 
principles.  It  cannot  avail  here.  But  If  there 
were  any  room  to  distinguish  the  legal  effect 
of  a  judgment  obtained  against  the  decedent, 
and  one  obtained  by  suit  against  his  adminis- 
trator, then  we  reply,  that  this  suit,  having 
57*]  *been  Instituted  against  the  decedent  In 
person,  and  who  became  party  to  the  record,  the 
same  privity  In  succession  connects  this  de- 
fendant with  this  record  and  judgment,  as  If 
the  decedent  had  survived  till  the  verdict  was 
jnendered  againat  bim. 
But  the  truth  i§,  th^  dootrina  ol  peraonal\ 


privity  has  no  application  here,  and  can 
be  Interposed,  but  as  to  parties  who  may  ba 
affected  in  their  personal  rights.  A  trustee  of 
a  legal  title  for  the  heirs  cannot  object  to  the 
judgment  against  the  ancestor  as  incompetent 
evidence  In  suit  against  him  to  recover  the  trust 

Sropertv,  on  the  ground  that  he  is  not  a  priTj 
>  the  judgment.  And  so  of  the  administrator, 
who  is  but  a  trustee  for  the  creditors  and  dis- 
tributees. 

If  the  case  in  16  Mass.  71,  would  seem  to 
eonfllct  with  this  last  position,  that  of  3  Rand. 
287,  sustains  a  contrary  rule. 

The  authority  of  the  late  Justice  Story,  In  his 
Conflict  of  Laws,  sec  622,  has  been  referred  to 
in  support  of  the  defendant's  objection.  In  a 
clear  case  of  conflict  of  laws,  where  the  foreign 
claim  was  '^o  affect  assets"  of  the  local  admin- 
btrator,  to  the  prejudice  of  local  creditors,  the 
rule  Insisted  on  might,  to  some  form  and  ex- 
tent, be  applicable.  But  the  conflict  of  laws, 
as  between  nations  foreign  to  each  other,  not 
bound  to  recognize  each  other's  judgments,  nor 
to  recognize  the  claim  of  the  foreign  cred- 
itor on  the  same  ground  as  the  domestic  ered- 
itor — such  conflict  of  laws  is  not  predicable  of 
the  subsisting  relations  of  these  United  States. 
The  judgments  of  the  several  States  under  the 
Constitution  and  laws  of  Congress,  before  re- 
ferred to,  are  not  foreign  to  each  other  In  ths 
sense  of  the  common  law.  And  the  Constitu- 
tion of  the  United  States  secures  each  creditor 
of  the  different  States  the  same  rights  in  prose- 
cuting his  claims  in  any  other  State,  whether 
against  the  living  man  or  the  estate  of  the 
dead,  as  are  secured  to  the  citizens  of  the  State 
where  the  same  is  prosecuted.  If,  therefore, 
the  rule  as  now  contended  for  was  intended  to 
be  asserted  by  Justice  Story  as  applicable  to 
these  States,  we  are  bound  to  say  his  assertion 
is  without  authority,  and  against  the  para- 
mount laws  of  the  Union. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

John  B.  Thrasher,  the  plaintiff  below,  com- 
menced this  action  by  a  petition  (according  to 
the  practice  of  the  courts  of  Louisiana)  in  the 
nature  of  an  action  of  debt  upon  a  judgment. 
He  claimed  as  assignee  of  a  judgment  obtained 
in  the  Circuit  Cowt  of  Claiborne  County,  ii^ 
the  State  of  Mississippi,  by  Dart  &  Gardnev- 
against  Ann  Lee,  administratrix  of  C  8.  Lea, 
deceased.     David  S.  Stacy,  the  defendant  bs« 
low,  is  the  administrator  of  Lee  in  the  State  o/ 
Louisiana,  where  he  had  his  domicil  *at  [*58 
the  time  of  his  death.    In  his  pleas  he  has  set 
forth  six  several  grounds  of  exception  against 
the    plaintiff's   right   to   recover,   the   iMt  of 
which  is  in  the  nature  of  a  demurrer  to  tlie 
declaration,  or  a  denial  of  the  plaintiff's  right 
to  recover  on  the  case  set  forth  in  his  petition. 
As  the  decision  of  this  point  will  be  conclusive 
of  the  whole  case,  it  will  be  unnecesaaiy  to 
notice  the  others. 

The  question  presented  by  the  demurrer  is, 
whether  the  judgment  against  Ann  Lee,  the 
administratrix  of  Charles  S.  Lee  in  Mississippi, 
is  evidence  by  itself  sufficient  to  entitle  the 
plaintiff  to  recover  against  Stacy,  the  adminis- 
trator of  the  same  intestate  in  Louisiana.  Or, 
to  state  the  point  disconnected  with  the  acd- 
danU  al  U»  osaa,  ^VH  asa  afffdna  ^  debt  Us 
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against  an  administrator  In  one  of  these  United 
States,  on  a  judgment  obtained  against  a  differ- 
ent  administrator  of  the  same  intestate  ap- 
pointed under  the  authority  of  another! 

This  is  a  question  of  great  practical  impor- 
tance, and  one  which,  we  believe,  has  not  yet 
been  decided. 

The  administrator  receives  hb  authority  from 
the  ordinary  or  other  officer  of  the  government 
where  the  goods  of  the  intestate  are  situate. 
But  coming;  into  such  possession  bv  succession 
to  the  intestate,  and  encumbered  with  the  duty 
to  pay  his  debts,  he  is  considered  in  law  as  in 
privity  with  him,  and  therefore  bound  or 
estopped  by  a  judgment  against  him.  Yet  his 
representation  of  his  intestate  is  a  qualified 
one,  and  extends  not  beyond  the  assets  of  which 
the  ordinary  had  jurisdiction.  He  cannot, 
therefore,  do  any  act  to  affect  assets  in  an- 
otlter  jurisdiction,  as  his  authority  cannot  be 
more  extensive  than  that  of  the  government 
from  whom  he  received  it.  The  courts  of  an- 
other State  will  not  acknowledge  him  as  a 
representative  of  the  deceasd,  or  notice  his 
letters  of  administration.  See  Tourton  v. 
Flower,  3  P.  VVms.  369;  Borden  v.  Borden,  6 
Mass.  G7;  Pond  v.  Makepeace,  2  Metcalf,  114; 
Chapman  v.  Fish,  6  Hill,  554,  etc. 

It    follows   as    a    necessary   inference    from 
these  well  established  principles,  "that,  where 
administrations  are  granted  to  different  persons 
in  different  States,  they  are  so  fcr  deemed  in- 
dependent of  each  other,  that  a  judgment  ob- 
tained a^inst  one  will  furnish  no  right  of  ac- 
tion against  the  other,  to  affect  asseU  received 
by  the  latter  in  virtue  of  hb  own  administra- 
tion; for  in  comtemplation  of  law  there  is  no 
privity  between  him  and  the  other  administra- 
tor."    See   Story,   Confl.   of   Laws,   sec.    522; 
Brodie  v.  Bickley,  2  Rawle,  431.    The  same  doc- 
trine is  recognized  in  the  case  of  Aspden  v. 
Kixon,  4  How.  467,  by  this  court. 

Hut  it  is  contended,  that,  however  applicable 
6i>*]  these  principles  *may  be  to  judgments 
spin<it  administrators  acting  under  powers  re- 
sei?ed  from  States  wholly  foreign  to  each  other, 
they  cannot  apply  to  judgments  against  admin- 
istrators in  different  States  of  this  Union,  be- 
cause of  the  provision  of  the  Constitution, 
which  ordains  that  "full  faith  and  crcKlit  shall 
be  given  in  each  State  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
8t«te» 

The  Act  of  Congress  of  26th  May,  1790, 
which  prescribes  the  mode  of  authenticating 
iseordfl,  and  defines  their  "effect,"  enacts,  that 
they  "shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of 
the  State  from  whence  the  said  records  are  or 
ihail  lie  taken." 

The  question,  then,  arises,  what  is  the 
■etfect/*  or  the  "faith  and  credit,"  given  to 
the  judgment  on  which  this  suit  is  brought,  in 
the  courts  of  Mississippi?  The  answer  to  this 
must  be,  that  it  is  evidence,  and  conclusive  by 
way  of  estoppel,  1st,  between  the  same  parties; 
2d,  privies;  and  3d,  on  the  same  subject  mat- 
ter, where  the  proceeding  is  in  rem. 

But  the  partiea  to  these  judgments  are  not 
the  same. 
Neither  ara  they  privies.    "The  term  privity ' 


the  same  rights  of  property."  Greenleaf  on 
Ev.  sec.  623.  Privies  are  divided  by  Lord 
Colce  into  three  classes — Ist,  privies  in  blood; 
2d,  privies  in  law;  and  3d,  privies  by  estate. 
The  doctrine  of  estoppel,  however,  so  far  aa 
it  applies  to  persons  falling  under  these  de- 
nominations, applies  to  them  under  one  and 
the  same  principle,  namely,  that  a  party  claim- 
ing through  another  is  estopped  by  that  which 
estopped  tiiat  other  respecting  the  same  subject 
matter.  Thus,  an  heir  who  is  privy  in  blood 
would  be  estopped  by  a  verdict  against  his  an- 
cestor, through  whom  he  claims.  An  executor 
or  administrator,  suing  or  sued  as  such,  would 
be  bound  by  a  verdict  against  his  testator  ot 
intestate,  to  whom  he  is  privy  in  law.  With 
regard  to  privies  in  estate,  a  verdict  against 
feoffor  would  estop  feoffee,  and  lessor,  the 
lessee,  etc 

An  administrator  under  grant  of  administra- 
tion  in  one  State  stands  in  none  of  these  rela- 
tions to  an  administrator  in  another.  Each  is 
privy  to  the  testator,  and  would  be  estopped  by 
a  judgment  against  him;  but  they  have  no 
privity  with  each  other,  in  law  or  in  estato 
They  receive  their  authority  from  different 
sovereignties,  and  over  different  property 
The  authority  of  each  is  paramount  to  the 
other.  Each  is  accountable  to  the  ordinary 
from  whom  he  receives  his  authority.  Nor  does 
the  one  come  by  succession  to  the  other  into 
the  trust  of  the  same  property,  encumbered  by 
the  same  debts,  as  in  the  case  of  an  adminia- 
trator  de  bonis  non,  who  may  be  truly  said  to 
have  an  ^official  privity  with  his  prede-  [*00 
cessor  in  the  same  trust,  and  therefore  liable 
to  the  same  duties.  In  the  ease  of  Yare  v. 
Gough,  Cro.  Jae.  3,  it  was  decided  that  an 
administrator  de  bonis  non  could  not  have  scire 
facias  upon  a  judgment  obtained  by  his  pre- 
decessor on  a  debt  due  to  the  intestate  "for 
default  of  privity."  But  in  Snape  v.  Norgate, 
Cro.  Car.  167,  it  was  decided  that  a  scire 
facias  would  lie  against  an  administrator  de 
bonis  non,  on  a  judgment  against  the  execu- 
tor; and  the  court  attempt  to  malce  a  dia- 
tinction  between  that  and  the  preceding  case, 
on  the  ground  that  "he  oometh  m  place  of  the 
executor;"  or  in  other  words,  by  reason  of  an 
official  succession  or  privity.  These  cases  can- 
not be  well  reconciled  on  principle;  but  the 
difficulty  was  remedied  in  England  by  the  stat- 
ute of  17  Charles  n.  c.  8.  The  Court  of  Ap- 
peals of  Virginia  have  considered  the  latter  case 
as  founded  on  more  correct  principles  than  the 
first,  and  have  overruled  the  doctrine  of  Yara 
V.  Gough.  Dykes  v.  Woodhouse,  8  Randolph, 
287. 

We  may  assume,  therefore,  that  in  toe  State 
of  Mississippi,  as  in  most  other  States  in  the 
Union,  the  administrator  de  bonis  non  is  treated 
aa  privy  with  his  predecessor  in  the  trust,  and 
estopped  by  a  judgment  against  him;  but  the 
question  still  recurs  aa  to  the  effect  of  a  judg- 
ment in  that  State  aa  against  one  who  haa 
neither  personal  nor  official  privity  with  the 
defendant.  Each  administt-ator  is  severally  li- 
able to  pay  the  debts  of  the  deceased  out  of 
the  assets  oommitted  to  him,  and  therein  they 
resemble  joint  and  several  co-obligors  in  a 
bond.  A  judgment  against  one  is  no  merger 
of  the  bond,  nor  is  it  evidence  in  a  suit  a^vn&t 
the  other.    Thelx  eomoMa  'l&aXiViiX.^  \a  ^i  XXa 
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Mine  debt  ere*  tat  no  privttj  betwean  them; 
titber  in  Uw  ta  in  estate. 

It  i«  for  those  who  Aisert  tbi*  prlvit  j  to  (hon 
wheretn  it  lie*,  and  tbe  argument  for  it  aeeme 
to  be  thle:  that  the  judgment  kgalnit  the  ad-  i 
miniitrstor  U  agftiost  the  estate  of  the  inteS' 
tate,  and  that  bia  estate,  whereioever  situate,  is 
liable  to  pa7  his  debts;  therefore  the  plaintiff, 
having  once  eatablished  his  claim  against  the 
estate  by  the  judgment  of  a  oonrt,  ahould  not 
be  ealled  on  to  make  proof  of  it  again.  This 
argument  aaeumes  tliat  the  judgment  ia  in  rem, 
and  not  In  personam,  or  that  the  estate  baa  a 
•OTt  of  corporate  entity  and  imitT.  But  this  la 
not  true,  either  In  fact  or  in  legal  oonstruction. 
Tbe  Judgment  Is  against  tbe  peison  of  the  ad- 
ministrator, that  he  shall  pa;  tbe  debt  of  the 
Intestate  out  of  the  funda  committed  to  his 
care.  If  there  be  another  administrator  in  an- 
other State,  liable  to  pay  the  same  debt,  he 
may  be  subjected  to  a  lilce  judgment  upon  the 
same  demand,  but  the  assets  in  his  Iiands  can- 
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Order. 

This  oaus«  came  on  to  be  heard  on  tba  faSB- 
acrlpt  of  tbe  record  of  thp  Circuit  Court  of  th« 
United  States  for  tbe  Eastern  District  of  Loot* 
siana,  and  was  argued  by  counsel ;  on  consider- 
•ition  'whereof,  it  ia  now  here  ordered  [*M 
and  adjudged  by  this  court,  that  tbe  judgment 
of  the  said  Circuit  Court  in  this  cause  b«^  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  ra- 
manded  to  the  aald  Circuit  Court,  to  be  pro- 
ceeded in  according  to  law  and  justice,  and 
in  oonfonnity  to  the  opinion  of  this  court. 


not  ba  affected  by  a  judgment  ta  which  Im 
61*]  personally  a  'stranger.  A.  Judgment  , 
may  tiave  the  "effect"  of  a  lien  upon  sJl  tbe 
defendant's  lands  in  the  Slate  where  It  ia  ren- 
dered, yet  it  cannot  have  that  effect  on  landi 
in  another  State  by  Tirtue  of  the  faith  and 
credit  given  to  it  by  the  Constitution  and  act 
of  Congress.  The  laws  and  courts  of  a  State 
oan  only  affect  persons  and  things  within  their 
jurisdiction.  Consequently,  both  as  to  the  ad- 
■niniatrator  and  the  property  confided  to  him, 
a  judgment  in  another  State  is  res  inter  alios 
acta.  It  cannot  be  even  prima  facie  evidence 
of  a  debt;  for  if  it  have  any  elTect  at  all,  it 
must  be  as  ft  judgment,  and  operate  b;  way  of 
estoppel. 

It  is  alleged  hj  those  who  desire  to  elude  this 
conclusion,  while  they  cannot  deny  the  cor- 
rectness of  the  principles  on  which  it  b  found- 
ed, that  it  la  technical  and  theoretical,  and  leads 
to  an  inconvenient   result.     But  every  logical 


UAItY  Aim  TAN  NESS,  Plaintiff  in  Brror, 


Writ  of  error  does  not  lie  from  order  of  Cirentt 
Coort  to  certify  to  court  below  flndinp  of 

Sry  on  an  issue  on  trial  out  of  court,  not 
ing  final. 
Tbs  Act  o(  Ceugnma,  paaaad  on  ths  S7th  ot 
Feliruory,  1801,  2  Slat,  at  L*rae,  103.  autboMSM 
a  writ  of  error  from  tbli  court  to  the  CImitt 
Court  for  tbe  Illstrlct  ot  Columbia  Id  tbOM  caaea 
onl;  wbere  tbere  ba*  ttceo  a  flnal  judgment,  order. 

Where  the  Orphans'  Court  directed  an  laaue  to 
be  seat  far  trial  Id  tbe  Circuit  Court,  which  Inue 
wsL   "Whether   tbe  {tctltloner   vis  tbe   widow   ot 


resting  only  on  a  supposed 
principles  accommodated  to  the  clrcumstancee 
of  a  particular  case,  generally  form  bad  prec- 
edents. It  may  be  conceded  that  in  this  case 
there  is  an  apparent  hardaliip;  that  the  plaintiff 
who  has  estaollshed  bis  claim  after  a  tedious 
litigation  In  UiesissippI  should  be  oompelled  to 

K  through  the  same  troublesome  process  in 
uisiana.  But  tbe  hardship  Is  no  greater  than 
If  the  administrator*  liad  been  joint  and  sever- 
al co-obligors  in  a  note  or  Ixind-  A  plaintiff 
may  be  fairly  presumed  always  to  have  the 
evidence  of  his  demsnd  in  bis  poaaession,  and 
the  ability  to  eatabliab  it  in  any  court.  But  if 
a  judgment  against  an  administrator  in  one 
State,  raised  up,  perliapa,  for  the  very  purpose 
of  giving  the  plaintiff  a  judgment,  should  be 
ooncluaive  on  the  administrator  in  another 
State,  tbe  estates  of  decedents  would  be  sub- 
jected to  innumerable  frauds.  And  to  what 
purpose  b  tbe  argument  that  the  defendant 
may  be  permitted  to  prove  oollusion  and  fraud, 
when,  in  order  to  substantiate  it.  ho  must  com- 
mence by  proving  a  negntivct  This  would  tie 
eaatin;  the  burden  of  proof  where  it  ought  not 
to  reft,  mad  would  cause  much  greater  incon- 
maieDM  and  tajury  Chan  any  that  can  poaaiblj 
ramult  tmnt   tha a—j^.i 


The  certlficnte  of  tbe  llDdInK  of  tbe  ]nr7,  trana- 
mltted  by  tbe  Circuit  Court  to  the  Orphans  Court, 
was  not  iiicb  a  Rnal  ludgmeDt,  ordrr.  or  decree  as 
Is  included  wltbln  the  atatuCr.  After  the  teeep- 
I  la  a  cf  the  eertlflcale.  tbe  Orphans'  Court  bad 
still  to  pass  a  decree  bi  order  to  settle  the  rlghta 
cf  the  parties. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United  State* 
for  the  District  of  Columbia,  sitting  for  tha   , 
County  of  Waehington. 

All  the  eircuni stances  of  the  case  at«  full^^ 
iGt  forth  In  the  opinion  of  the  court,  as  deli*' — 
Bred  by  Hr.  Chief  Justice  Taney,  from  th^^ 
rommeneement  of  which  the  Reporter  extraot.^ 
the  following  statement: 

A  motion  bis  been  made  to  dismiss  thia  rai-  .^ 
which  is  brought  here  by  writ  of  error  direct^^^ 
to  the  Clreuit  Court  for  Washington  Conn^^^ 
in  the  District  of  Columbia.  "* 

Tbe  case  ia  thlsi  John  P.  Tsn  Ness,  of  t^.ri 
lame  county  and  district,  died  Intestate,  ^a.:^ 
letters  of  administration  were  granted  by  ^t^m. 
Orphans'  Court  to  Cornelius  P.  Van  Neaa,  -^^ 
brother,  who  ia  the  defendant  in  error. 

Shortly  after  the  letter*  were  granted,  >C^^ 
Ann  Van  Ness,  the  plaintiff  in  error,  filed  l^ 
petition   In  the  Orpiiana'  Court,  alleging   'Itkal 
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Unt  la  a 


ri^'  or  lud^ 


IMS 


Vam  Nbs8  ▼.  Vam  Nns. 


ilie  was  the  widow  of  the  deceased,  and  pray* 
tug  that  the  letters  granted  to  the  defendant 
Bhould  be  revoked,  and  administration  granted 
to  her.  The  defendant  answered,  denying  that 
the  was  the  widow  of  the  deceased.  The  right 
to  t^  letters  depended  upon  this  fact;  as  by 
an  act  of  Assembly  of  Maryland,  passed  in 
1708,  and  adopted  by  Congress  when  it  as- 
somed  jurisdiction  over  this  District,  the  widow 
•S*]  is  'entitled  to  letters  of  administration, 
in  preference  to  any  other  person,  where  the 
hnsoand  dies  intestate. 

This  act  of  Assembly,  1798,  cb.  101,  sub- 
ebap.  8,  sec  20,  and  subchap.  15,  see.  16,  17, 
malces  it  the  duty  of  the  Orphans'  Court,  in  a 
eue  like  this,  if  required  by  either  party,  to  di- 
net  an  issue  to  be  sent  for  trial  to  any  coui-t 
of  law  most  convenient  for  trying  it;  and  the 
court  to  which  it  is  sent  is  authorized  to  direct 
the  jury,  and  to  grant  a  new  trial  if  it  thinks 
proper,  as  if  the  issue  were  in  a  suit  therein 
instituted;  and  upon  a  certifiate  from  such 
courts  or  a  judge  thereof,  of  the  verdict  or 
finding  of  the  jury,  under  the  seal  of  the  court, 
the  Orphans'  Court  is  directed  to  give  judgment 
upon  such  finding.  It  is  unnecessary  to  give  the 
words  of  the  act.    We  state  Its  provisions  only 

10  far  as  they  relate  to  the  case  before  us. 
When  the  answer  of  the  defendant  came  in. 

the  Orphans'  Court,  upon  the  motion  of  the 
plaintiff,  ordered  the  following  issue  to  be  made 
up  and  sent  to  the  Circuit  Court  for  Washing- 
ton County,  to  be  there  tried;  that  is  to  say, 
"whether  the  said  Mary  Ann  Van  Ness  be  the 
widow  of  the  said  Jolm  P.  Van  Ness  or  not.** 
No  depositions  or  other  testimony  were  taken 
on  either  side  in  the  Orphans'  Comrt. 

The  Circuit  Court  proceeded  to  the  trial  of 
the  issue,  and  in  the  course  of  the  trial  sundry 
directions  were  given  to  the  jury,  to  which  the 
plaintiff  excepted;  and  finally,  as  appears  by 
the  eleventh  exception,  the  court  instructed 
the  jury  that  there  was  no  evidence  from  which 
they  oonld  find  that  the  plaintiff  was  lawfully 
married  to  John  P.  Van  Ness,  the  intestate. 
Under  this  direction,  the  jury  found  by  their 
verdict  that  Mary  A.  Van  Ness  was  not  the 
widow  of  the  late  John  P.  Van  Ness;  and  this 
finding  was,  bv  order  of  the  court,  certified 
nnder  seal  to  the  Orphans'  Court. 

This  is  the  case  Mfore  us,  upon  the  record 
broujfht  here  by  the  writ  of  error;  and  the 
question  to  be  decided  is,  whether  this  eouii 
ean  take  cognizance  of  the  case,  and  inquire 
whether  error  has  or  has  not  been  committed 
by  the  Circuit  Court  in  givinff  the  Instructions 
under  which  the  verdict  was  K>und. 

The  cause  was  argued  upon  a  motion  to  dis- 
■riss  the  writ  of  error  for  want  of  jurisdiction. 
lir.  Coxe  and  Mr.  Bradley  for  the  motion,  and 
lir.  Hay  and  Mr.  Brent  against  it 

Mr.  Coze,  in  support  of  Ae  motion,  explained 
the  kws  of  Maryland  upon  the  subject,  and 
referred  to  the  Act  of  1708,  in  1  Dorsey's  Laws 
of  Msryland,  p.  414,  subchap.  16,  see.  17,  and 
also  to  p.  394,  subchap.  8,  sec.  20. 

The  certificate  directed  to  be  transmitted  to 
•4*]  the  Orphans'  'Court  it  altogether  dif- 
ferent from  chancery  practice,  where  the  verdict 
is  merely  to  inform  the  Chancellor,  who  may 
•eiit  aside  and  direct  a  new  trial.  Mr.  Coxe  re- 
fcrred  also  to  the  cases  In  1  Peters,  602,  666;  2 
Men,  24S;  6  Howard,  118;  and  8  Howard,  681. 
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Mr.  May,  a^lnst  the  motion  to  dismiss: 

The  widow  in  this  case  filed  a  petition  pray- 
ing for  letters  of  administration  to  herself,  and 
for  a  revocation  of  those  previously  granted  to 
the  brother.  If  she  was  the  widow,  she  was 
entitled  to  letters  in  preference  to  anyone  else. 
Aot  of  1798,  chap.  101,  subchap.  16,  sec.  17;  2 
Harris  &  Gill,  61. 

After  receiving  the  certificate  from  the  Cb* 
cuit  Court,  the  Orphans'  Court  dismissed  her 
petition.  We  took  an  appeal  from  this  dismiss* 
al,  but  the  Circuit  CouH  afiirmed  it. 

It  is  evident  that  the  appeal  carried  up 
nothing  but  the  mere  certificate,  and  under  it,  it 
was  impossible  again  to  bring  before  the  Cir* 
cuit  Court  the  instructions  which  had  been 
given  at  the  previous  trial.  The  Orphans'  Court 
never  saw  these  exceptions.  If  we  could  have 
got  them  into  the  record  which  was  transmit* 
ted  from  the  Circuit  Court  to  the  Orphans' 
Court,  then  an  appeal  from  the  order  of  dis- 
missal would  have  carried  them  again  to  the 
Circuit  Court  and  from  that  court  to  this.  But 
we  could  not  do  it;  and  if  this  writ  of  error 
should  be  dismissed.  It  will  follow  that  instruc- 
tions were  given  by  the  court  below  which  were 
decisive  of  the  result,  and  yet  there  is  no  mude 
of  having  such  instructions  reviewed  by  this 
court.  The  certificate  either  established  or  de- 
stroyed the  claim,  because  it  was  conclusive 
upon  the  Orphans'  Court.  It  was,  therefore,  a 
final  order.  The  Act  of  1801  Includes  final  or* 
ders.    See  2  Statutes  at  Large,  106,  sec.  8. 

This  court,  in  6  Cranch,  236,  decided  that 
any  final  judgment,  order,  or  decree  might  be 
brought  up  for  review. 

The  Act  of  1801  has  been  pronounced  com* 
prehensive.    4  Cranch,  396;  8  Cranch,  252. 

What  are  final  orders?  See  3  Dall.  404;  t 
Peters,  464. 

The  tendency  of  decisions  is  to  enlarge  the 

Sower  of  appeal.  3  Miss.  Rep.  328;  1  Stewart 
;  Porter,  171;  1  Martin,  N.  S.  76;  4  N.  H. 
Rep.  220;  2  Mass.  Rep.  142;  4  Mass.  Rep.  107, 
108;  6  Mass.  Rep.  194;  11  Mass.  Rep.  276. 

For  the  definition  of  a  judgment  see  3  BL 
Com.  296. 

Mr.  Brent,  on  the  same  side: 

It  is  admitted  by  the  other  side,  that  she  had 
a  right  to  administer  if  she  was  the  widow,  and 
that  this  right  was  not  lost  by  the  fact  that 
letters  had  been  issued  to  the  brother  previous 
*to  her  application.  The  power  of  the  [*65 
Orphans'  Court  to  revoke  letters  cannot  be 
questioned.  The  only  point  in  issue  was, 
whether  she  was  or  was  not  the  widow.  If  the 
certificate  of  the  Circuit  Court  had  been  that 
she  was  the  widow,  it  might  not  have  been  a 
final  order  or  judgment,  Mcause  the  Orphans' 
Court  would  still  nave  to  inquire  whether  she 
was  competent  In  other  respects  to  take  out 
letters.  For  example,  whether  she  was  a  resi- 
dent, etc.  But  as  the  certificate  was  against 
her,  it  was  conclusive  of  her  rights.  Mutual* 
ity  Is  not  necessary.  Can  there  be  any  doubt 
of  the  certificate  deciding  the  question  as  to 
hert  The  Orphans'  Court  are  compelled  to  obey 
It.  No  case  ever  occurred  in  Maryland  by  whieh 
the  opinion  of  her  courts  upon  this  point  can 
be  ascertained.  A  case  did  happen  involving 
it;  but  before  a  oertificate  was  sent  to  the  Or- 
phans* Court,  a  special  act  of  the  Legislature 
was  applied   for  and  obtained  !■   1834-1836. 
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Under  this  act,  the  case  was  carried  to  the 
Court  of  Appeals,  and  is  reported  in  6  Gill  & 
Johnson. 

Mr.  Brent  then  made  the  two  following 
p«»int8: 

1.  The  power  of  the  Circuit  Court  over  this 
ease,  sent  to  it  from  the  Orphans'  Court,  was 
as  absolute,  respecting  a  control  over  the  jury 
and  granting  a  new  trial,  as  over  a  case  which 
originated  within  itself. 

2.  The  Orphans'  Court  had  no  control  what- 
ever over  the  verdict  and  judgment  of  the  Cir- 
cuit Court. 

What  appeal  had  we?  The  Orphans'  Court 
could  not  review  the  proceedings  of  the  Circuit 
Court,  and  yet  it  was  a  case  where  the  verdict 
either  established  or  destroyed  the  claim.  If 
the  present  remedy  is  not  applicable,  then  there 
is  a  strange  anomaly  here  in  Washington — ^that 
there  is  no  mode  of  correcting  errors  where 
very  important  rights  are  involved.  The  Act 
of  1785,  chap.  87,  sec.  6,  gave  to  a  party 
aggrieved  by  any  "judgment  or  determination" 
a  right  to  appeal  to  the  Court  of  Appeals.  See 
Dorsey's  Laws  of  Maryland.  Can  there  now  be, 
under  our  system,  such  a  thing  as  a  legalised 
error!  See  5  Harris  &  Johns.  176.  At  to 
what  is  a  final  judgment  in  Maryland,  see  2 
Harris  &  Gill,  378;  12  GiU  &  Johns.  332. 

The  certificate  was  in  effect  a  final  order,  and 
an  appeal  from  a  judgment  opens  all  interlocu- 
tory orders.  An  instruction  to  a  jury  is  a  sub- 
stitute for  the  whole  demurrer  to  evidence.  8 
Peters,  37. 

A  writ  of  error  must  be  upon  a  judgment 
which  settles  the  whole  matter.  11  Coke,  38; 
21  Wendell,  658,  668;  1  Roll.  Abr.  751.  Penn- 
sylvania decisions  are,  3  Laws  of  Pennsylvania, 
34;  1  Yates,  113;  2  Yates,  46,  51;  1  Binney, 
444.  Other  cases  respecting  appeals,  7  Clark 
&  Fin.  52. 

66*]  *The  judgment  in  this  ease  is  final.  3 
Binney,  276;  Addison,  21,  121;  5  Howard,  214; 
12  Wendell,  327;  2  Paige,  487;  19  Ves.  499; 
2  Dan.  Ch.  Pr.  747,  1306,  1360;  1  Binney,  444; 
6  Serg.  &  Rawle,  146;  6  Watts  &  Serg.  188. 

The  statute  of  Pennsylvania  is  the  only  one 
in  all  the  States  like  that  of  Maryland;  and  the 
courts  of  Pennsylvania  have  practically  enter- 
tained appeals  from  such  issues.  If  the  sub- 
stance appears  in  the  record,  this  court  will  not 
regard  forms,  because,  if  it  did,  its  jurisdiction 
would  fiuctuate,  and  it  would  be  in  the  power 
of  the  court  below  to  oust  it  of  its  proper  ju- 
risdiction. The  right  of  appeal  must  exist  or 
not  exist  when  the  bill  of  exceptions  is  taken, 
6nd  cannot  depend  upon  the  mode  in  which  the 
judgment  is  rendered. 

The  act  of  Congress  mentions  a  final  order. 
But  here  an  order  was  necessary  to  direct  the 
certificate  to  be  transmitted  to  the  Orphans' 
Court,  and  that  order  was  final.  If  there  are 
two  judgments,  one  for  dower  and  the  other 
for  damages  an  appeal  may  lie  from  one,  and 
not  the  other.  Viner's  Abr.  tit  Judgments, 
letter  P.  T. 

The  Orphans'  Court  must  dismiss  our  peti- 
tion on  the  reception  of  the  certificate.  2 
Harris  &  Gill,  51. 

But  it  Is  said  on  the  other  side,  suppose  we 

OQw  0ticceed,  BDd  another  trial  takes  place  in 

^#  Clnuit  Court,  with  »  difiTerent  rtiult,  vbat 


is  the  Orphans'  Court  to  do  with  these  two  dif- 
ferent verdicts?  The  difficulty  is  solved  by  re- 
ferring to  10  Leigh,  672. 

The  act  of  Congress  gives  the  same  juriadie- 
tion  to  this  court  in  common  law  eases  as  in 
chancery.  But  in  chancery  an  appeal  will  lie, 
although  further  proceedings  may  be  neces- 
sary. 3  Barbour!s  Eq.  Dig.  118^  and  cases  there 
cited;  3  Cranch,  179. 

[That  part  of  Mr.  Brent's  ar£[ument  relating 
to  the  amount  in  controversy  is  omitted,  the 
decision  of  the  court  not  involving  that  point.] 

Mr.  Bradley,  in  reply,  and  in  support  of  the 
motion  to  dismiss,  maintained  the  following 
propositions. 

1.  That  a  writ  of  error  can  be  issued  from 
this  court  only  in  cases  provided  by  statute. 

2.  That  it  can  be  issued  only  upon  a  final 
judgment,  according  to  the  common  law. 

3.  There  has  been  no  Judgment,  final  or  other- 
wise, in  the  Circuit  Court. 

4.  That  the  words  "order  and  decree,"  in  the 
Act  of  1801,  refer  to  proceedings  in  equity; 
not  to  orders  in  a  court  of  common  law. 

*6.  the  statute  of  Maryland  of  1798,  [*67 
chap.  101,  gives  to  the  courts  of  law  a  peculiar, 
special,  and  limited  jurisdiction,  and  naa  not 
provided  any  mode  for  reviewing  proceedings 
under  that  jurisdiction. 

6.  That  no  writ  of  error  could  lie  to  such  a 
court,  because  there  is  no  judgment  of  that 
court,  final  or  otherwise. 

In  support  of  these  propositions  he  cited 
Wilson  V.  Daniel,  3  Dall.  401;  Rutherford  t. 
Fisher,  4  Dall.  22;  Boyle  v.  Zacharie  &  Turner, 
6  Pet.  656,  657;  Toland  v.  Sprague,  12  Pet.  381; 
Evans  v.  Gee,  14  Pet.  1 ;  Amis  v.  Smith,  16  Pet. 
303;  Smith  v.  Trabue's  Heirs,  9  Pet.  4;  United 
States  V.  Goodwin,  7  Cranch,  108;  United 
States  V.  Gordon,  7  Cranch,  287 ;  United  Statet 
V.  Tenbroek,  2  Wheat.  248;  United  States  ▼. 
Barker,  2  Wheat.  395;  Sarchet  v.  United  States, 
12  Pet.  143;  Mayberry  v.  Thompson,  5  How. 
121;  Ches.  &  Ohio  Canal  Co.  v.  U.  Bank  of 
Georgetown,  8  Pet.  259;  Brown  v.  U.  Bank  of 
Florida,  4  How.  465;  Winston  v.  Bank  of  Unit- 
ed States,  3  How.  771;  Judiciary  Act  of  1780, 
ch.  20,  sec.  22. 

Mr.  Chief  Justice  Taney  delivered  the  opln-^ 
ion  of  the  court.     After  stating  the  case 
above  recited,  the  opinion  proceeded  as   fol 
lows: 

The  appellate  power  of  this  court  in  relatlo^^ 
to  the  Circuit  Court  for  the  District  of  Colun^^ 
bia  is   regulated  by  the  Act  of  Congress  ^ 
February  27,  1801.    And  it  authorizes  the 
of  error  to  the  Circuit  Court  in  those 
only  in  which  there  has  been  a  final  judgme 
order,  or  decree  in  that  court.    Whatever  • 
rors,  therefore,  may  have  been  committed, 
however  apparent  they  may  be  in  the 
yet  we  have  not  the  power  to  correct  them 
less  the  Circuit  Court  has  passed  a  final  j^^^^^^ 
ment.  order,  or  decree  in  the  case  before  it.       "^ 

The  argument  on  the  part  of  the  plainti^^^^ 
that   masmuch  as  the  verdict  was  fonnr^  ^ 
obedience  to  the  positive  instructions  of      u?^ 
court,  and  as  the  certificate  of  the  findicm^  ^ 
the   iury   was   conclusive   upon  the   OrpH^Q^ 
Court,  the  order  of  the  Circuit  Court  to  cevtif* 
th%  '^^x^Cbi  to  VXi<^  Ocv^DAsaf  Q^uxt  ou^t  to  ij^ 
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a,  BdrI  judsmeut  or 
_  of  the  •ct  ofCoagreii. 
It  is  tme  the  Orphans'  Court  has  no  poorer  to 
grant  ft  new  trial,  and  is  bound  to  consider  the 
fftct  to  be  as  found  by  the  jury;  and  conae- 
quentlj  the  judgment  of  that  court  must  b« 
Agaiinat  the  plaintiff.  But  the  matter  in  con- 
test in  the  Orphans'  Court  is  the  right  to  the 
letters  ot  admliiittratioii.  And  It  Is  the  proT- 
ince  of  that  court  to  apply  the  law  upon  that 
aubject  to  the  fact,  as  established  by  the  Ter- 
dict  of  the  jury,  and  to  make  their  decree  ac- 
cordingly; refusing  to  revoke  the  letters 
68*]  *^nted  to  the  defendant,  and  dismissing 
the  petition  of  the  plaintiff.  The  suit  between 
the  parties  must  remain  stiU  pending  until  that 
decree  li  pronounced.  The  certificate  of  the  Cir- 
cuit Court  is  nothing  more  than  evidence  of  the 
finding  of  the  jury  upon  the  trial  of  the  issue. 
It  merely  certifies  a  fact,  tliat  is  to  say,  that 
the  jury  had  so  found.  And  the  order  of  the 
Circuit  Court  directing  a  fact  to  be  certified  tc 
another  court  to  enable  it  to  proceed  to  judg- 
meat,  can  hardly  be  regarded  as  a  judgment,  or- 
der,  or  decree,  in  the  legal  sense  of  these  terms 
as  used  in  the  act  of  Congress.  Certainly  it  ii 
not  a  final  judgment  or  order.  For  it  does  not 
put  an  end  to  the  suit  in  the  Orphans'  Court,  ae 
that  court  alone  can  dismiss  the  petition  of  the 
pUintilT  which  is  there  pending;  and  no  other 
court  baa  the  power  to  pass  a  judgment  upon 
it.  A  verdict  m  any  court  of  common  law,  if 
not  set  aside,  is  in  all  cases  conclusive  as  to  tbc 
fact  found  by  the  jury,  and  the  judgment  of  the 
court  must  follow  it;  as  the  Orphans'  Court 
nuut  follow  the  verdict  In  this  case.  Yet  a 
writ  of  error  will  not  lie  upon  the  verdict. 

And  if  this  court  should  take  jurisdiction, 
and  should  determine  that  the  Circuit  Court 
had  erred  in  its  directions  to  the  jury,  what 
judgment  could  be  given  hereT  Could  ws  give 
a  judgment  reversing  an  order  which  does  noth- 
ing more  than  direct  a  fact  to  be  certified  to 
another  courtT  If  we  could  do  this,  It  would 
Dot  reach  the  judgment  in  the  Orphans'  Court, 
Mr  exercise  any  control  over  it.  And  a  writ 
Qt  tant  can  hardly  be  maintained  where  the 
judgment  of  the  appellate  court  would  be  In- 
effectual and  nugatory. 

Keither  could  it  make  any  difference  as  to 
the  jurisdiction  of  this  court,  if  there  had  been 
a  feigned  issue  with  formal  pleadings,  and  the 
Circuit  Court  had  entered  a  judgment  upon 
the  verdict.  For  the  judgntent  woiDd  hsve  had 
no  effect  upon  the  rights  of  either  party  to  the 
kdainistration  in  dispute,  nor  could  it  exercise 
Knj  influence  upon  the  decision  of  the  Or- 
phans' Court.  And  if  this  court  could  have  re- 
Krded  the  feigned  issue  as  an  action  regularly 
ought  in  the  Circuit  Court,  and  upon  that 
ground  have  taken  jurisdiction,  the  affirmance 
or  reversal  of  the  judgment  would  have  had  as 
littls  effect  upon  the  proceedings  in  the  Or- 
phans' Court  as  the  original  judgment  in  the 
tercuit  Court.  It  would  indeed  decide  the  right 
to  the  fictitious  wager  stated  in  the  pleadings. 
But  if  the  judgment  of  the  Circuit  Court  was 
wnraed,  and  a  venire  de  novo  awarded,  it 
iraold  not  alter  the  decree  in  the  Orphans' 
Court.    That  court  is  required  by  law  to  act 


recall  the  judgment  it  had  given,  and  was  bound 
to  give  upon  the  original  verdict  certified  by 
the  Circuit  Court. 

The  act  of  Assembly  of  Maryland  appears  to 
have  received  in  practice  in  that  State  the  same 
construction  that  we  have  given  to  it.  There 
is,  indeed,  no  judicial  opinion  on  the  subject; 
but  there  is  no  ground  for  supposing  that  a 
writ  of  error  was  ever  sued  out  under  that  law. 

In  1632,  an  act  was  passed  authorising  a 
writ  of  error  in  such  eases,  and  staying  pro- 
ceedings in  the  inferior  courts  until  a  decision 
was  bad  in  the  appellate  court:  and  this  law 
embraces  cases  which  had  been  tried  before  its 
passage,  as  well  as  those  which  should  after- 
^vards  take  place.  But  from  17Bg  down  to  the 
passage  of  this  act  of  Assembly,  we  can  find 
no  trace  of  a  writ  of  error  sued  out  in  a  ease 
like  this.  The  absence  of  any  such  proceeding 
for  BO  many  ^ears  is  the  strongest  evidence  of 
the  construction  put  upon  the  Taw,  and  of  the 
opinion  entertained  by  the  bar  of  the  Btate, 
that  the  writ  would  not  lie.  For  many  issues 
from  the  orphans'  courts  must  have  been  tried 
during  that  period  of  time  which  would  have 
given  rise  to  the  writ  of  error  if  it  had  been 
supposed  to  be  warranted  by  the  law.  The 
Act  of  1S32,  also,  embracing  as  it  does  prior  aa 
well  as  future  cases,  would  have  been  alto- 
gether unnecessary,  If  a  different  construction 
Imd  been  given  to  the  Act  of  1793. 

Upon  the  whole,  therefore,  this  court  ia  of 
□pinion  that  there  has  been  no  final  judgment, 
order,  or  decree  in  the  Circuit  Court,  and  the 
writ  of  error  must  be  dismissed  for  want  of  ju- 
risdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  this  cause  be,  and  the  same 
is  hereby  diamissed  for  want  of  jurisdiction. 


■BOBERT  MABSHALL,  Appellant,    [*!• 
SUSAN  0.  BE  ALL,  Defendant. 

Conveyance  of  property  to  trustee  for  separate 
use  of  feme  covert,  husband's  rights  therein 
after  her  death— bequest  of  money  to  trustee 
for  use  of  married  woman,  husband's  right 
thereto  after  her  death. 

Wen  a  hnsbaad  and  wife,  In  order  to  earrj  out 
an  ante- nuptial  sKreemeDt,  conveyed  personal 
propertT  to  s  trustee,  with  dlcectloua  to  hold  a 
part  of  It  for  tli«  sole  and  separate  use  ot  the 
wtf«,  «[tti  s  power  Co  th«  wife  to  alien  or  devise  It, 
such  psrt  roes,  if  she  dies  Intestate,  to  her  next 
of  kin,  tree  ot  all  claim  on   tbe  part  of  the  hue 
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THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  County  of 
Washington. 

In  February,  1820,  Robert  Marshall  and  Ann 
Berry,  being  about  to  be  married,  executed  the 
following  contract,  which  was  duly  recorded: 

"Whereas  Robert  Marshall  and  Ann  Berry, 
both  of  Prince  George's  County,  State  of  Mary- 
land, are  about  to  intennarry,  its  thereof 
agreed  by  the  parties,  before  the  marriage,  that 
the  said  Ann  Berrv  shall  hold  in  herself,  all 
her  right,  title  and  interest  to  the  following 
funds  of  her  own,  viz.:  one  hundred  and  fiftv 
shares  of  stock  in  the  Patriotic  Bank,  of  which 
ten  dollars  have  been  JPftid,  which  stock  stands 
to  the  credit  of  Ann  Berry;  also,  one  hundred 
and  thirty-seven  shares  of  the  stock  in  the  Cen- 
tral Bank  of  Georgetown  and  Washington,  upon 
which  eleven  dollars  per  share  have  been  paid; 
and  three  thousand  five  hundred  dollars  in  the 
bonds  of  Charles  Glover. 

"Given  under  our  hands  and  seals,  thb  17th 
day  of  February,  1820. 

"Robert  Marshall,      [seal.] 
"Ann  Berry.  [seal.] 

"Witness:  Jane  H.  T.  Dorsett." 

Soon  after  this,  the  marriage  was  solemnized. 

On  the  27th  of  August,  1823,  Marshall  and 
wife  executed  a  deed  to  Susan  G.  Beall,  which 
appeared  to  be  unsatisfactory,  and  to  have  no 
influence  upon  the  decision  of  the  ease. 

On  the  Ist  of  May,  1824,  Marshall  and  wife 
made  another  deed  to  Susan  G.  Beall,  who  was 
a  sister  of  Mrs.  Marshall,  as  follows: 

"This  indenture,  made  this  first  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-four,  between  Robert 
Marshall  and  Ann  Marshall,  his  wife,  late  Ann 
Berry,  of  Prince  George's  County,  in  the  State 
of  Maryland,  of  the  first  part,  and  Susan  G. 
Beall,  of  Washington  County,  in  the  District 
of  Columbia,  of  tne  other  part.  Whereas,  by 
71*]  *an  agreement  entered  into  between  Rob- 
ert Marshidl  and  Ann  Marshall,  late  Ann 
Berry,  dated  the  17th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  twenty,  and  previous  to  the  marriage  of 
the  said  Robert  Marshall  and  Ann  Marshall,  it 
was  agreed  by  and  between  the  said  parties, 
that  the  said  Ann  Marshall  should  have  and 
possess,  in  her  own  rignt,  the  following  funds 
for  her  own  property,  to  wit.:  one  hundred 
and  fiftv  shares  of  stock  in  the  Patriotic  Bank, 
upon  which  ten  dollars  per  share  had  been 
paid;  also,  one  hundred  and  thirty-seven 
shares  of  stock  in  the  Central  Bank  of  George- 
town and  Washington,  upon  which  eleven  dol- 
lars per  share  had  been  paid,  and  three  thou- 
sand five  hundred  dollars  due  to  the  said  Ann 
Marshall,  then  Ann  Berry,  by  Charles  Glover, 
and  which  was  secured  bv  a  mortgage  of  a 
tract  of  land,  formerly  sold  by  the  said  Ann 
Berry  to  the  said  Charles  Glover,  all  which 
stocks  and  debts  belonged  to  the  said  Ann  Ber- 
TW  previous  to  the  said  marriage,  besides  con- 
siderable other  real  and  personal  property ;  and 
whereas  the  said  Robert  Marshall  did,  at  the 
same  time,  agree  to  make  any  other  or  fur- 
ther instrument  of  conveyance  which  might  be 
eonsfdered  neoeaaary  fully  to  assure  and  con- 
ney  the  maid  Btock  and  debts  above  mentioned 


to  the  sole  and  separate  use  of  the  said  Ann 
Berry,  her  heirs  and  assigns,  free  and  clear 
from  any  debts,  control,  demands,  or  incum- 
brances of  the  said  Robert  Marshall;  and 
whereas  the  said  bank  stock  has  been  sold  by 
the  mutual  consent  and  agreement  of  the  said 
Robert  Marshall  and  Ann  Marshall;  and 
whereas  judgment  has  been  obtained  against 
the  said  Charles  Glover  for  two  thousand  dol- 
lars, part  of  the  said  three  thousand  five  hun- 
dred dollars,  with  interest  and  costs,  in  tlio 
name  of  the  said  Robert  Marshall,  and  on  which 
execution  hath  been  issued  against  the  prop- 
erty of  said  Charles  Glover,  ana  one  other  judg- 
ment  for  fifteen  hundred  dollars,  with  interest 
and  costs,  being  the  remaining  part  of  the  said 
three  thousand  five  hundred  dollars,  due  by  said 
Charles  Glover;  and  whereas  the  said  Robert 
Marshall  and  Ann  Marshall  have  agreed  fur- 
ther to  dispose  of  and  settle  the  jud^aients 
above  mentioned,  and  the  tract  of  land  herein- 
after mentioned,  by  a  more  full,  complete,  and 
formal  instrument  of  writing  than  the  mar- 
riage agreement  above  mentioned,  according  to 
the  terms,  stipulations,  and  conditions  of  the 

S resent  instrument  of  writing.  Now,  this  in- 
enture  witnesseth,  that  for  and  in  considera- 
tion of  the  premises,  and  for  the  m^re  fully, 
completely,  and  perfectlv  carrying  into  effect 
the  marriage  contract  between  said  parties, 
and  for  the  further  consideration  of  five  dollars, 
to  them  in  hand  paid  by  the  said  Susan  Q. 
Beall,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  divers  other  good,  *causes  [*71 
and  considerations,  them  thereunto  moving,  the 
said  Robert  and  Ann  Marshall  have  given, 
granted,  bargained,  sold,  released,  and  assigned, 
and  by  these  presents  do  give,  grant,  bargain, 
sell,  release,  and  assign,  to  the  said  Susan  G. 
Beall,  her  heirs,  executors,  administrators,  and 
assigns,  the  following  tract,  piece,  or  parcel  of 
land,  situate,  lying,  and  being  in  Prince  George's 
County  aforesaid,  on  which  the  said  Robert 
and  Ann  Marshall  at  present  reside,  being  lot 
number  four  in  the  division  of  the  estate  of 
William  D.  Berry,  and  containing  about  fifty 
acres  of  land,  more  or  less,  for  and  during  the 
joint  lives  of  the  said  Robert  and  Ann  Mar- 
shall, and  the  survivor  of  them;  likewise  the 
two  judgments  above  particularly  recited, 
against  Charles  Glover;  to  have  and  to  hold  the 
said  tract  of  land  above  mentioned  and  de- 
scribed for  and  during  the  lives  of  tlie  said  Rob- 
ert and  Ann  Marshall,  and  the  survivor  of 
them,  and  the  said  two  judgments  against  th^ 
said  Charles  Glover,  to  the  said  Susan  G.  Beall, 
her  heirs,  executors,  administrators,  and  as- 
signs; in  trust,  nevertheless,  and  to  and  for 
the  following  uses,  intents,  and  purposes,  to 
wit:  in  trust  to  hold  the  above  mentioned  and 
described  tract  of  land  for  the  use  of  the  said 
Robert  and  Ann  Marshall,  during  their  joint 
lives;  and  if  the  said  Robert  Marshall  shall 
survive  the  said  Ann  Marshall,  for  the  use  of 
the  said  Robert  Marshall  during  his  life  and  no 
longer,  upon  the  express  agreement  and  under- 
standing that  the  said  tract  of  land  is  not 
to  be  subject  or  liable  for  debts,  contraeti 
or  engagements,  of  the  said  Robert  Marshall, 
and  in  further  trust  that  the  said  Robert 
Marshall  shall  have  and  receive  the  said  judg- 
ment of  two  thousand  dollars,  with  Inter- 
est and  eoati,  agiainst  the  said  Charles  Glover, 
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to  his  sole  and  separate  use,  free  and  clear  of 
the  marriage  contract  above  mentioned,  and  of 
all  separate  claim  of  the  said  Ann  Marshall, 
and  his  receipt  shall  he  good  and  sufficient  ac- 
quittance and  discharge  of  said  judgments; 
and  in  further  trust,  that  the  said  Susan  G. 
Beall  shall  hold  the  said  judgment  of  fifteen 
hundred  dollars,  with  interest  and  costs,  for 
the  sole  and  separate  use  of  the  said  Ann  Mar- 
shall, her  executors,  administrators,  and  as- 
signs, free  and  clear  from  any  control  or  de- 
mand of  the  said  Robert  Marshall,  or  of  his 
creditors,  debts,  or  engagements;  and  upon  the 
payment  of  the  said  judgment,  or  any  part 
thereof,  to  invest  the  said  money  in  stock,  or 
to  loan  the  same  on  interest,  with  the  approba- 
tion of  the  said  Ann  Marshall,  for  the  like  sole 
and  separate  use  of  the  said  Ann  Marshall; 
and  in  further  trust,  that  the  said  Ann  Mar- 
shall, during  the  life  of  her  husband,  may  dis- 
pose of  said  judgment,  or  the  proceeds  thereof, 
and  of  her  right,  interest,  and  estate  in  the  said 
tract  of  land,  after  the  death  of  the  said  Robert 
78»]  Marshall,  •either  by  her  last  [will]  and 
testament,  or  by  any  instrument  of  writing, 
under  her  hand  end  seal,  in  the  presence  of 
two  witnesses,  during  her  coverture,  in  the 
same  manner  as  if  she  were  single.  It  is  fur- 
ther understood  and  agreed,  that  said  Robert 
Marshall  is  to  pay  and  satisfy  the  judgment  of 
Hodges  and  1.ee  against  them;  and  the  claim 
of  Mr.  McDaniel's  estate,  if  judgment  should 
be  recovered;  and  all  fees,  costs,  and  expenses 
hi  prosecuting  and  recovering  the  two  judg- 
ments against  Charles  Glover,  and  all  legal  ex- 
penses of  the  judgment  assigned  to  him. 

"In  testimony  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals,  the  day 
sad  year  first  above  written. 

^Olobcrt  lifarshall,  [seal.] 
"Ann  Marshall,       [seal.] 
"Snsan  G.  Beall.    [seal.]" 
h  November,   1825,  there  was  paid  to  the 
trustee,  on  account  of  the  judgment  for  $1,600 
raserved  as  above  for  the  separate  use  of  Ann 
Ifsrsball,  the  sum  of  $1,900.66. 

hi  May,  1S32,  Ann  T.  Beall,  the  mother  of 
Ann  Marshall,  died.  By  her  will,  she  gave  the 
following  legacy  to  her  daugher: 

1  give  and  bequeath  to  my  daughter,  Ann 
Ifsrshall,  the  sum  of  four  hundred  dollars,  and 
hereby  appoint  my  daughter,  Susan  G.  Beall, 
her  trustee,  to  hold  and  retain  the  whole 
amount  in  her  hands,  and  let  the  said  Ann 
Msrshall,  wife  of  Robert  Marshall,  have  some 
part  or  parcel  of  the  money  occasionally,  as 
she  may  stand  in  need,  but  to  be  paid  out  to 
her  at  the  discretion  of  my  trustee,  Susan  Q. 
Beall." 

During  the  lifetime  o&f  Ann  Marshall,  Susan 
G.  Beall,  the  trustee,  loaned  the  sum  of  $400  to 
Amelia  T.  Dorsett,  a  third  sister,  out  of  the 
tnist  fund. 

In  July,  1833,  Ann  Marshall,  the  wife,  died, 
sever  having  disposed  of  the  trust  property  be- 
longing to  her  and  in  the  hands  of  the  trustee, 
in  the  manner  provided  for  in  the  deed  carry- 
ing out  the  marriage  articles. 

After  her  death,  her  surviving  husband, 
Robert  ^(arshall,  sued  Amelia  T.  Dorsett,  to 
reeorver  the  four  hundred  dollars  loaned  to  her 
bj  the  trustee,  as  above  recited,  and  obtained 
%  judgment. 


In  April,  1835,  Robert  Marshall,  also  filed  a 
bill  on  the  equity  side  of  the  court  agamst  Sus* 
an  G.  Beall,  the  trustee,  in  which  he  recited 
the  facts  as  above  set  forth,  averred  that  the 
trust  fund,  with  the  profits  and  interest,  be- 
came vested  in  him  by  the  death  of  his  wife, 
and  prayed  an  account  by  the  trustee,  with  an 
injunction,  etc. 

*In  April,  1836,  Susan  G.  Beall,  the  r*74 
trustee,  filed  her  answer,  admitting  the  facta 
stated  in  the  bill,  but  denying  that  the  com- 
plainant had  any  right  to  the  trust  fund. 

To  this  answer  the  complainant  filed  a  gen- 
eral replication. 

In  November,  1836,  Amelia  T.  Dorsett  filed 
a  bill  of  interpleader,  averring  substantially  the 
same  facts  and  exhibiting  the  same  documents 
as  had  been  stated  and  produced  by  complain- 
ant; alleging  that  the  provision  in  the  deed  re- 
ferred to—that  the  real  estate  was  to  be  con- 
veyed to  complainant  if  he  survived  his  wife — 
was  null  and  void,  and  inoperative  against  the 
legal  representatives  or  heirs  of  said  Ann;  aver- 
ring that  the  said  Ann  died  intestate  in  July, 
1856,  without  children,  and  leaving  the  com* 

{>lainant  and  another  sister,  Susan  G.  Beall, 
iving,  and  three  children  of  a  deceased  sister; 
that  they  were  the  only  heirs  of  said  Ann,  and 
entitled  to  the  trust  property. 

That  during  the  lifetime  of  said  Ann,  the 
complainant,  with  her  consent,  borrowed  of  the 
trustee  $400,  part  of  said  trust  fund,  and  gave 
her  note  therefor;  that,  since  her  death,  Mar- 
shall had  brought  suit  for  the  recovery  of  this 
money,  as  surviving  husband  of  said  Ann,  and 
by  the  judgment  of  the  court  had  obtained 
judgment  for  the  same;  but  denied  his  riffht  to 
the  money,  asserting  that  she,  as  next  of  Icin  of 
her  deceased  sister,  was  entitled  to  letters  of 
administration  on  the  estate,  and  if  said  Mar- 
shall had  obtained  any,  they  should  be  re- 
voked. 

The  bill  prayed  that  the  children  of  her  de- 
ceased sister  may  be  made  parties  to  the  origi- 
nal suit,  in  which  Marshall  was  complainant; 
that  this  bill  of  interpleader  may  be  filed  in 
said  suit;  that  the  said  parties  may  be  re- 
quired to  interplead ;  that  the  judgment  against 
her  may  he  enjoined,  the  trust  property  ad- 
judged to  the  heirs  of  said  Ann,  and  the  said 
Marshall  be  perpetually  enjoined,  etc.,  etc. 

To  this  bill  the  defendants  filed  the  follow- 
ing demurrer: 

Demurrer  to  Bill  of  Interpleader. 

Whereupon  the  defendants,  by  their  solici- 
tors, Goxe  &  Carlisle,  filed  the  following  de- 
murrer to  the  foregoing  bill  of  interpleader: 
The  demurrer  of  Robert  Marshall  and  Richard 

H.  Marshall,  jointly  and  severally,  to  the  bill 

of  interpleader  of  Amelia  T.  Dorsett. 

The  defendants,  by  protestation,  not  confes- 
sing or  acknowledging  all  or  any  of  the  mat* 
ters  and  things  in  the  said  complainant's  bill  of 
interpleader  contained  to  be  true  in  such  man- 
ner and  form  as  the  same  are  therein  set  forth 
and  alleged,  do  demur  to  the  said  bill;  and  for 
cause  of  demurrer  show,  'that  the  said  [*76 
complainant  hath  not  in  her  said  bill  of  inter- 
pleader made  such  a  case  as  entitles  her,  in  a 
court  of  equity,  to  any  relief  against  these  de- 
fendants, or  either  of  them,  as  to  the  matters 
contained  in  said  bVW  ot  VQl«t\AftsAKK« 
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It  is  said  that  it  was  irregular  for  the  court 
to  pass  a  final  decree  without  first  calling  upon 
Marshall  to  answer,  after  overruling  iiis  de- 
murrer. But  upon  referring  to  the  order  of 
the  court,  it  appears  that  Marshall  had  set  the 
cause  down  for  hearing  upon  the  demurrer, 
etc.,  and  therefore  waiv^  all  such  irregularity. 
If  he  chooses  to  rest  his  case  upon  hit  demurrer, 
he  may  do  so. 

All  the  questions  now  involved  oould  not 
have  been  raised  in  a  court  of  law,  when  Mar- 
shall sued  for  the  four  hundred  dollars. 

Wlien  a  married  woman  has  separate  prop- 
erty, the  question  whether  the  rights  of  the 
husband  are  destroyed,  or  only  suspended,  must 
depend  upon  the  instrument  which  they  execute, 
u  the  interpreter  of  their  intentions.  Clancy 
on  Married  Women,  34. 

That  the  instrument  now  under  considera- 
tion is  sufficient  to  vest  the  property  absolutely 
in  the  wife,  see  Clancy,  43,  61 ;  2  Roper,  Hus. 
iDd  Wife,  157;    2  Story's  Esq.  sees.  1378-1383. 

Mr.  Coze,  in  reply,  insisted,  that  if  these  de- 
lenses  had  been  made  at  law,  the  judgment 
must  have  been  decisive  of  the  husband's 
IS*]  •rights.  The  objection  to  the  bill  of  in- 
terpleader is  not  technical.  The  rule  is  posi- 
tive, that  no  such  bill  shall  be  filed  in  such  a 
case.  Clancy  says  there  must  be  a  manifest  in- 
tention to  give  the  wife  an  exclusive  right. 
This  is  not  apparent  either  in  the  deed  or  the 
wilL  The  will  only  gives  the  property  to  Ann 
Marshall,  but  does  not  exclude  the  husband. 

Mr.  Jones  referred  to  7  Johns.  Ch.  229,  and 
6  Gill  k  Johns.  340,  to  show  under  what  cir- 
cumstances the  court  would  consider  the  hus- 
band as  being  shut  out. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : : 

Robert  Marshall  filed  his  bill  against  Susan 
G.  Beall,  to  recover  two  funds  held  by  her  as 
trustee  for  Ann  Marshall,  the  late  wife  of  the 
complainant.  The  larger  fund  sued  for  was 
fifteen  hundred  dollars,  with  the  addition  of 
some  interest  that  had  accrued  on  it,  at  the 
time  it  was  received  by  the  trustee.  In  1830, 
Robert  Marshall  and  Ann  Berry,  both  of  Mary- 
land, were  about  to  intermarry,  and  before  the 
marriage  took  place  agreed  in  writing  that  the 
•aid  Ann  should  hold  in  herself  all  right,  title, 
and  interest  to  the  following  funds  of  her  own, 
to  wit:  one  hundred  and  fifty  shares  of  stock 
of  the  Patriotic  Bank,  on  which  ten  dollars  for 
each  share  had  been  paid;  also,  one  hundr^ 
tod  thirty-seven  shares  of  stock  in  the  Central 
Bank  of  Georgetown,  on  which  eleven  dollars 
to  each  share  had  b^  paid;  and  three  thou- 
sand five  hundred  dollars  in  bonds  on  Charles 
Glover.  The  marriage  took  place,  and  a  por- 
tion of  the  property  sought  to  be  secured  to  the 
«ifc  by  the  foregoing  agreement  having  fallen 
into  the  h rinds  of  the  husband,  further  to  secure 
til?  wife  ill  some  portion  of  her  property,  an- 
other aj^reenient  was  made  in  May,  1834,  to 
w^iiich  Marshall  and  wife,  and  Susan  G.  Beall, 
u  trustee,  are  parties.  First,  the  husband  and 
wife  conveyed  to  Miss  Beall  a  tract  of  land,  the 
property  of  Mrs.  Marshall,  to  hold  in  trust  for 
thi  VM  of  the  husband  and  wife  during  their 
joint  lives,  and  for  the  separata  ute  pf  the  hut- 


band  for  life,  if  he  was  tlie  torvlvor.  Then 
follows  the  three  thousand  five  hundred  dollar 
debt  from  Glover,  secured  by  the  first  articles, 
and  reduced  to  two  judgments.  This  debt  and 
the  land  seem  to  have  been  the  only  property 
left  in  1834  to  either  party.  The  use  of  the 
land  was  fairlv  divided;  and  of  the  debt  from 
Glover  the  wife  very  generously  gave  the  hus- 
band the  larger  portion,  "to  his  sole  and  sepa- 
rate use,  free  and  clear  of  the  marriage  contract 
of  1830.  And  then  she  leserved  to  herself  the 
smaller  judgment  of  fifteen  hundred  dollars,  in 
veiv  nearly  the  same  language;  the  trustee  was 
to  hold  the  fund  "for  the  sole  and  separate  use 
of  the  said  Ann,  her  'executors,  adminis-  [*19 
trators,  and  assigns,  free  and  clear  from  any 
control  or  demand  of  the  said  Robert  Mar- 
shall." The  wife  retained  the  power  of  ap- 
pointment in  regard  to  the  land  and  the  fund, 
but  failed  to  exercise  the  power.  She  died  in- 
testate, and  as  by  the  laws  of  Maryland  the 
husband  was  her  administrator  bv  mere  force 
of  law,  he  now  claims  to  recover  the  fund  from 
the  trustee,  and  to  retain  the  money  by  force 
of  his  marital  rights.  And  the  question  pre- 
sented for  our  decision  is,  whether  the  husband 
only  made  a  temporary  surrender  of  his  mari- 
tal rights  during  the  coverture,  or  whether  he 
abandoned  them  altogether.  This  depends  on 
the  intention  of  the  parties,  aa  expressed  in  the 
marriage  articles.  Bv  the  first  agreement  we 
do  not  doubt  the  wife  desired,  and  really  in- 
tended, to  retain  her  property  after  the  mar- 
riage as  if  she  was  a  feme  sole;  but  the  agree- 
ment was  vague,  and  it  is  doubtful  whether  Uie 
husband's  marital  rights  did  not  attach;  then 
he  stood  as  trustee  himself,  and  misht,  and  ob- 
viously did,  use  the  property.  Under  these 
circumstances,  the  articles  of  1834  was  entered 
into,  and  the  wife  secured  in  her  separate  use 
as  if  she  was  a  feme  sole ;  and,  in  consideration 
of  a  division  of  the  wife's  property  with  the 
husband,  he  abandoned  all  claim,  founded  on 
his  marital  rights,  to  that  part  secured  to  the 
wife.  We  think  that  the  ^rms  of  the  agree- 
ment of  1834  sufficiently  show  that  the  inten- 
tion of  the  parties  was  to  carry  the  title  of  the 
fund  beyond  the  period  of  tne  wife's  death, 
and  to  exclude  the  husband.  And  in  this  con- 
clusion we  are  supported  bv  the  opinion  of  the 
Court  of  Appeals  of  Maryland,  in  the  case  of 
Ward  V.  Thompson  6  Gill  &  Johns.  349,  and  in 
the  soundness  of  which  opinion  we  fuliy  con- 
cur. 

But  there  was  another  fund  vested  in  Miss 
Beall  by  the  will  of  Ann  T.  Beall,  the  mother 
of  Susan  G.,  the  trustee,  and  of  Mrs.  Ann  Mar- 
shall ;  and  as  respects  this  latter  fund,  also,  the 
court  below  dismissed  the  complainant's  bill, 
on  the  ground,  as  we  suppose,  that  his  marital 
rights  never  attached  to  it.  The  correctness  of 
this  decree  depends  on  the  will  of  Mrs.  BcaII, 
the  clause  of  which  vesting  in  trust  this  legacy 
is  as  follows: 

"To  my  daughter,  Amelia  Dorsett,  the  sum 
of  four  hundred  dollars,  loaned  to  her  some 
years  ago.  1  give  and  bequeath  to  my  daughter, 
.\nn  Marshall,  the  sum  of  four  hundred  dollars, 
and  hereby  appoint  my  daughter,  Susan  G. 
Beall  her  trustee,  to  hold  and  retain  the  whole 
amount  in  her  hands,  and  let  the  said  Ann 
Marshal  ly  wife  of  Robert  Marshall,  have  some 
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|Mirt  or  parcel  of  the  money  occasionally,  as 
she  may  stand  In  need,  but  to  be  paid  out 
to  her  at  the  discretion  of  my  trustee,  Susan 
G.  Beall." 

The  will  was  made  in  1832,  and  is  altogether 
80*]  independent  *of  the  marriage  articles. 
Its  ffranting  part  limits  the  use  of  the  fund  ex- 
clusively to  Mrs.  Marshall's  own  use  and  bene- 
fit; there  is  no  disposition  of  the  property  in 
the  event  of  her  death ;  as,  for  instance,  to  the 
next  of  kin  of  the  devisee.  In  Watt  y.  Watt,  3 
Ves.  244.  Qarrick  v.  Camden  14  Ves.  372,  and 
in  Bailey  t.  Wright,  18  Ves.  49,  the  cases 
turned  on  a  provision,  that  for  want  of  appoint- 
ment the  property  should  go  over  to  the  next  of 
kin  of  the  deceased;  and  this  was  held  to  be  a 
limitation  that  excluded  the  husband,  he  not  be- 
ing of  the  next  of  kin.  But  we  think  there  is  no 
doubt,  that,  if  such  a  limitation  over  had  not 
existed,  the  English  courts  would  without 
hesitation  have  adjudged  the  fund  to  the  hus- 
band. Such  is  the  plain  inference  from  these 
and  other  cases  of  the  same  class.  On  the 
wife's  death,  he  is  entitled  to  all  the  undisposed 
of  choses  in  action  of  the  deceased  wife.  This 
fund  was  not  disposed  of  at  her  death;  It  does 
not  belong  to  the  trustee,  and  is  subject  to  be 
distribute  accordins  to  the  laws  of  ifaryland, 
and  by  Uiese  laws  the  husband  is  entitled,  in 
exclusion  of  the  noct  of  kin  of  the  deceased 
wife.  As  to  this  fund,  the  bill  will  be  sus- 
tained, and  for  so  much  the  decree  will  be  re- 
versed. And  the  bill  of  Amelia  T.  Dorsett 
yrill  also  be  retained  as  part  of  the  proceeding 
in  the  court  below  on  the  cause  being  re- 
manded there  for  further  proceedings;  when 
the  Circuit  Court  will  take  an  account  between 
the  complainant,  Robert  Marshall,  and  Susan 
O.  Beall,  in  which  they  will  charge  the  com- 
plainant with  any  moneys  he  may  owe  said 
Susan  G.,  and  for  the  balance  of  the  sum  of 
four  hundred  dollars,  with  such  interest  as  the 
court  may  find  to  be  reasonable  and  proper;  a 
decree  will  be  rendered  for  said  Marshall,  either 
out  of  the  moneys  due  from  Amelia  T.  Dorsett, 
or  out  of  the  fund  in  the  hands  of  Susan  G. 
Beall,  the  trustee.  And  it  is  ordered,  that  one 
half  the  costs  of  this  appeal  be  paid  by  the 
appellant,  Robert  Marshall,  and  that  the  other 
half  of  said  costs  be  paid  by  Susan  G.  Beall  out 
of  the  trust  fund  of  fifteen  hundred  dollars  in 
her  hands;  and  that  as  to  all  other  costs,  the 
court  below  shall  adjudge  their  payment  on  the 
final  decree  as  in  the  discretion  of  that  court 
may  be  deemed  proper. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  case  be,  and  the  same  is  hereby 
reversed ;  and  that  this  cause  be,  and  the  same 
81*1  i>  hereby  'remanded  to  the  said  Circuit 
Court,  to  be  proceeded  with  in  conformity  to 
the  opinion  of  thia  court,  and  that  each  party 

pmjr  lus  own  coata  in  thia  court. 
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and  Francois  Felix,  Marquis  ds  FougsreSj 
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THE  UNITED  STATES. 

Practice — appeal — private     land     daims     te 

Florida. 

Bj  the  Act  of  Maj  28d,  1828.  4  Statutes  at 
Large,  284,  relating  to  private  land  claims  In  Flor- 
ida, appeals  from  the  Superior  Court  of  the  Ter- 
ritory of  Florida  are  governed  bj  the  laws  of  1789 
and  1808. 

Therefore,  where  an  appeal  was  not  made  In 
open  court,  and  at  the  term  at  which  the  final  de- 
cree was  passed,  a  citation  wns  necessary,  which 
must  be  signed  bj  a  judce*  and  not  by  the  clerk. 
See  United  States  v.  Hodge.  3  How.  684. 

The  Act  of  1828,  above  mentioned,  allowed  ap- 
peals to  be  prosecuted  within  four  months,  and 
placed  them,  in  other  respects,  upon  the  same 
rooting  with  writs  of  error  under  the  Act  of  1803. 
Writs  of  error  and  citations  are  returnable  to  the 
terms  of  the  appellate  court  next  following ;  and 
unless  the  writ  and  citation  are  both  served  be- 
fore the  term,  the  case  Is  not  removed  to  the  ap- 
pellate court. 

Consequently  where  there  was  on  It  an  entry  of 
an  appeal  in  the  clerk's  office,  ana  no  citation 
served  within  four  months,  the  appeal  was  not 
regularly  brought  np,  and  must  be  dismissed  on 
motion. 


THIS  was  an  appeal  from  the  Superior  Court 
of  East  Florida. 

The  case  being  dismissed  for  want  of  juris- 
diction, it  is  unnecessary  to  do  more  than  refer 
to  the  circumstances,  which  are  fully  stated  in 
the  opinion  of  the  court. 

Mr.  Mason,  then  Attorney-General,  had  moyed 
at  a  preceding  term  to  dismiss  this  case,  upon 
the  ground  of  its  being  irregularly  brought  up. 

It  was  now  argued  by  Mr.  Clifford,  Attorney- 
General  for  the  motion  and  Mr.  Yulee  against 
it 

Mr.  Clifford,  for  the  motion : 

The  points  relied  on  by  the  United  States 
for  dismissal  of  the  appeal  in  this  case  are — 

1st.  That  there  is  no  citation  issued  accord- 
ing to  law;    the  citation  in  the  record  being-^ 
signed  by  the  clerk  of  the  Superior  Court  ol^| 
East  Florida  instead  of  the  judge,  in  pursn^^ 
ance  of  the  twenty-second  section  of  the  Ju<"   ~ 
ciary  Act. 

2a.  That  there  is  no  allowance  of  the  ai 

1st.  The  counsel  of  the  appellants  oontenc 
that  the  citation  is  signed  according  to  t] 
practice  of  the  territorial  courts  of  Flori< 
which  must  govern  this  question.     It  is,  ho. 
ever,    submitted,    that   the    practice    of    th( 
courts  does  not  afford  the  rule  to  goyem  appe- 
in  land  cases  under  the  special   jurisdictitf    ^ 
with  respect  to  them,  conferred  on  the  j^^^^ 
of  the  Superior  Court  of  East  Florida.  ^^** 

*A  slight  examination  of  the  acts  of  [^^^ 
Congresss  on  the  subject  will  satisfactorily  dca^^^ 
onstrate  this  proposition.  ^ 

By  the  sixth  section  of  the  Act  of  the  2im% 

May,  1828,  4  Statutes  at  Large,  284,  it  is  pt^^ 

vided,  that  certain  claims  to  land  within  tb^^ 
Territory  of  Florida  shall  be  received  and  ad^ 
judicated  bv  the  judge  of  the  Superior  Courts 
of  the  district  within  which  the  land  lies,  upon 
the  petition  of  the  claimant,  according  to  the 
forms,    rules,   regulations,    conditions,   restrie- 
\Uons,  and.  Umitatloua  prescribed  to  the  distriet 
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edge  and  claimants  in  the  State  of  Ifiesoaii, 
Aet  of  Congress  approved  26th  May, 
1824,  entitled  "An  Act  enahling  the  claimants 
to  lands  within  the  limits  of  the  SUte  of  Mis- 
louri,  and  Territory  of  Arkansas,  to  institute 
proeeiedings  to  try  the  validity  of  their  claims/' 
And  by  the  seventh  section  it  Is  enacted,  that 
tt  shall  be  lawful  for  the  claimants  to  land  as 
aforesaid  to  take  an  appeal,  as  directed  in  the 
aet  aforesaid,  from  the  decision  of  the  judge  of 
the  district  to  the  Supreme  Court  of  the  United 
States,  within  four  months  after  the  decision 
•hall  be  pronounced. 

And  by  the  twelfth  section  it  is  enacted,  that 
the  petitions  were  to  be  filed  within  one  year 
from  the  passage  of  the  act;  and  if,  on  account 
of  the  neglect  or  delay  of  the  claimant,  they 
•hould  not  be  prosecuted  to  a  final  decision 
within  two  years,  they  were  forever  barred 
both  at  law  and  in  equity. 

A  subsequent  act  was  passed  on  the  26th 
May,  1830,  4  Statutes  at  Large,  406,  which, 
br  its  fourth  section,  in  effect  revived  the  Act 
of  1828. 

It  was,  however,  under  the  Act  of  1828  that 
tiie  petition  in  this  case  was  filed;  and  it  is 
dear,  beyond  all  controversy,  that  the  forms 
of  prooeedinff  were  to  be  the  same  as  those  pre- 
Knbed  to  the  district  judge  and  claimants  in 
the  State  of  Missouri,  by  the  Act  of  1824,  here- 
loafter  mentioned. 

The  Act  of  1824,  4  Statutes  at  Large,  52,  the 
rales  of  proceedinff  under  which  were  made 
the  rules  of  procec£ng  in  the  Florida  cases,  by 
its  first  section  enacts,  that  it  should  be  lawful 
for  any  person  claiming  lands  in  the  State  of 
Miasowri,  by  virtue  of  any  French  or  Spanish 
grant,  concession,  warrant,  or  order  of  survey, 
*^  present  a  petition  to  the  District  Court  of 
Missouri,"  setting  forth  their  claims.  The  sec- 
ond section  provides,  that  the  proceedings  are 
to  be  conducted  according  to  the  rules  of  a 
court  of  equity,  and  that  "in  all  cases  the 
party  aoainst  whom  the  judgment  or  decree  of 
the  said  District  Court  may  be  finally  given 
■hall  be  entitled  to  an  appeal  within  one  year 
from  the  time  of  its  rendition  to  the  Supreme 
Ocmrt  of  the  Ignited  States,  the  decision  of 
which  court  shall  be  final  and  conclusive  be- 
tween the  parties:  and  should  no  appeal  be 
taken,  the  jii(lgmi*nt  or  decree  of  the  said  Dis- 
trict roiirt  Hhall.  in  like  manner,  be  final  and 
concluHiM*.*' 

•S*]  'At  the  time  this  Aet  passed,  the  SUte 
of  MiHeoiiri  was  not  embraced  within  any  dr- 
enit;  but  the  federal  jurisdiction  was  exer- 
dscd  by  the  district  judge  under  the  Act  of 
the  16th  March,  1822,  8  SUtutes  at  Large,  653, 
entitled  ''An  Act  to  provide  for  the  due  exe- 
eation  of  the  laws  of  the  United  States  within 
the  State  of  Missouri,  and  for  the  establishment 
of  a  district  court  therein."  By  the  second 
•cction,  the  State  of  Missouri  was  created  a 
district,  with  one  jud^  to  be  called  the  dis- 
trict judge,  who  should  "in  all  things  have  and 
szereise  the  same  jurisdiction  and  powers 
which  were  by  law  g^ven  to  the  judge  of  the 
Kentucky  district"  under  the  Judiciary  Act 
and  the  Act  of  the  2d  March,  1703,  being  the 
aet  in  addition  to  the  Judiciary  Act. 

The  tenth  section  of  the  Judiciary  Act,  1 
Statutes  at  Large,  77,  prescribes  the  mode  in 
which  appeals  were  to  be  taken  from  the  Dis- 
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trict  Court  of  Kentucky  to  the  Supreme  Court» 
as  follows:  "And  writs  of  error  and  appeals 
shall  lie  from  decisions  therein  to  the  Supreme 
Courty  in  the  same  causes  as  from  a  circuit 
court  to  the  Supreme  Court,  and  under  the 
same  regulations." 

It  is  clear,  therefore,  that  citations,  in  the 
case  of  appeals  from  the  District  Court  of  Ken- 
tucky, were  subject  to  the  rules  prescribed  by 
the  twenty-seventh  section  of  tke  Judiciary 
Act;  that  the  rules  applicable  to  Kentucky 
were  adopted  for  Missouri ;  and  that  the  judge 
of  the  Superior  Court  of  Florida  was  to  ad- 
judge these  land  cases  according  to  the  forms, 
rules,  regulations,  conditions,  restrictions,  and 
limitations  prescribed  to  the  district  judge  and 
claimants  in  Missouri.  The  legislation  of  Con- 
gress on  the  subject  is  plain  and  distinct,  as  it 
seems  to  me,  and  the  local  practice  of  Florida 
has  nothing  to  do  with  the  question,  and  fur- 
nishes no  guide  whatever  to  regulate  the  pro- 
ceedings. 

It  therefore  appears  to  me  that  the  case  of 
The  United  States  y.  Hodge,  3  Howard,  634,  is 
directly  in  point. 

2d.  No  appeal  was  taken  in  open  court  at 
the  term  when  the  decree  was  made  rejecting 
the  claim,  or  at  any  other  time.  The  claim 
was  rejected  10th  September,  1838.  On  the 
26th  November  following,  the  solicitor  of  the 
appellants  filed  in  the  clerk's  office  a  notice  of 
appeal,  but  no  allowance  thereof  was  ever 
made. 

It  is  insisted  that  a  notice  thus  filed  in  the 
clerk's  office,  unaccompanied  by  any  other  act 
of  the  party,  and  without  the  knowledge  either 
of  the  opposing  party  or  of  the  court,  and  with- 
out any  approval  by  the  judge  before  whom  the 
cause  was  tried,  cannot  be  regarded  as  an  ap- 
peal effectually  taken.  It  was  not  an  appeal  in 
fact,  but  a  mere  notice  of  an  intention  to 
*carry  up  the  case  for  revision.  It  is  not  [*84 
denied  that  the  right  of  appeal,  when  claimed 
in  open  court  during  the  term  when  the  cause 
was  tried,  is  an  absolute  right,  and  one  which 
the  court  has  no  power  to  deny;  but  when  sub- 
sequently claimed  in  vacation,  it  must  be  ap- 
proved or  allowed  by  the  court,  otherwise  it 
might  be  resorted  to  for  purposes  merely 
wanton,  or  for  delay,  and  would  operate  as  a 
surprise  upon  the  opposite  party.  Yeaton  y. 
Lenox,  7  Peters,  220. 

The  appeal,  under  the  circumstances  of  this 
case,  was  not  prosecuted  in  due  time,  but  must 
be  considered  as  baring  been  abandoned  before 
the  citation  was  issued. 

It  is  reasonable  to  conclude,  after  a  delay  of 
more  than  five  years,  that  the  party  had 
waived  any  right  which  he  acquirea  by  filing 
the  notice  of  <£pe&l  in  the  office  of  the  derk 
of  the  court.  Whatever  may  be  the  effect  of 
a  notice  thus  filed,  it  cannot  remain  available 
indefinitely.  The  appeal  must  be  claimed  and 
allowed  within  the  time  prescribed  by  law.  The 
mere  filing  of  the  notice  within  the  time  al- 
lowed to  take  the  appeal  is  insufficient  to  se- 
cure the  right,  unless  the  i^PPeal  be  perfected 
within  a  reasonable  time.  The  delay  of  more 
than  five  years  raises  the  presumption  that 
the  right  to  appeal  had  been  abandoned,  or 
waived,  before  the  citation  was  issued,  or  that 
the  notice  was  not  filed  in  good  faith. 

If  the  party  may  assert  the  right  in  this  case. 
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after  mora  than  flye  yean  have  elapeed  since 
the  notice  was  filed,  when  would  the  right  to 
prosecute  the  appeal  oeaseT  The  practice,  if 
sustained,  would  introduce  great  looseness  into 
legal  proceedings,  and  create  confusion  and  un- 
certainty in  the  rights  of  property  over  which 
such  a  notice  of  appeal  was  permitted  to  hang. 
It  is  often  the  main  purpose  of  an  appeal  to 
secure  a  new  trial,  wnich  it  is  always  desir- 
ahle  to  haye  during  the  lifetime  of  the  wit- 
nesses who  testified  m  the  court  below.  If  this 
practice  be  sustained,  a  party  might  purposely 
uefer  his  appeal,  and  wait  the  eyents  which 
would  deprive  his  adversary  of  the  testimony 
upon  which  he  had  relied  m  the  former  triaL 

There  must  be  some  limit  to  the  period 
within  which  the  appeal  may  be  prosecuted. 
It  will  be  found,  upon  examination,  that,  in 
the  Florida  eases  heretofore  brought  up  for 
revision,  the  appeal  in  every  instanoe  was  in 
fact  prayed  for  m  open  eourt,  and  in  presence 
of  the  opposing  party.  In  such  cases  no  cita- 
tion is  necessary,  and  it  was  wholly  immateri- 
al whether  the  citation  was  signed  aooording 
to  law,  or  issued  by  the  clerk.  Moreover,  in 
those  cases,  the  opposing  counsel  having  en- 
tered their  appearance,  the  defect  was  cured. 
It  is  clear,  to  my  mind,  that  no  aid  can  be 
drawn  from  those  precedents  to  sustain  the 
present  proceedings.  It  appears  to  be  well 
85*]  settled,  *that  no  citation  is  necessary 
when  the  appeal  is  prayed  for  and  allowed  in 
open  court.  The  San  Pedro,  2  Wheat.  142; 
Reily  v.  Lamar,  2  Cranch,  349;  United  States 
T.  Hooe,  3  Cranch,  70. 

It  was  not  my  intention  to  waive  any  of  the 
rights  of  the  United  States  in  this  case,  and  I 
have  so  apprised  the  counsel,  since  the  printed 
argument  of  the  appellants  was  filed.  What  I 
inUnded  to  say  in  tne  argument,  I  have  now  to 
repeat,  and  it  is,  that  when  the  appeal  is  regu- 
larly allowed  by  the  presiding  judge  within  the 
period  prescribed  by  law,  a  legal  citation  may 
issue  and  be  served  after  that  time,  provided 
it  be  at  least  thirty  days  before  the  return 
day  of  the  writ  of  error. 

I  have  also  to  refer  to  Parish  v.  Ellis,  16  Pe- 
ters, 451. 

Mr.  Ynlee,  against  the  motion  to  dismiss: 

The  objections  in  this  case  are  very  tech- 
nical. 

1.  That  the  citation  does  not  conform  to  the 
22d  section  of  the  Judiciary  Act  of  1789,  upon 
the  force  of  which  the  case  of  United  States  v. 
Hodge,  3  Howard,  634,  was  decided. 

The  act  cited  has  no  application  to  the  pres- 
ent case,  becmisc  it  possessed  no  obligation  up- 
<m  the  court  from  which  the  record  comes. 

The  appeal  comes  neither  from  a  district  nor 
from  a  circuit  court  of  the  United  States,  to 
which,  alone,  the  22d  section  applies. 

The  Superior  Court  of  Florida  was  a  legis- 
lative, not  a  constitutional,  court.  It  composed 
no  part  of  the  federal  judicature,  but  was  sim- 
ply a  territorial  court,  for  territorial  purposes. 
Its  powers  were  defined  by  special  enactment 
of  Congress,  and  within  the  scope  of  those 
powers  the  Territorial  Legislature  regulated  its 
practice. 

No  appeal  was  authorized  from  the  Superior 
(hurt  of  FloridB  to  the  Supreme  Court  of  the 
United  States,  From  the  Court  of  Appeals  o! 
the  tenritorj^  onlj  eould  appeidi  be  made  to 
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the  Supreme  Court.  See  the  organization  of 
the  judicial  system  of  Florida,  Act  of  26tb 
May,  1824,  4  Statutes  at  Large,  45. 

No  general  laws  of  the  United  States  had 
force  within  the  territorial  limits,  unless  ex- 
pressly extended  to  that  territory  bv  Congress. 

The  laws  of  the  United  States  in  force  iD 
Florida  will  be  found  specified  in  3  Statutes 
at  Large,  657. 

The  22d  section  of  the  act  cited  was  never 
considered  as  of  force  in  Florida,  because  not 
applicable  to  our  judicial  system,  especially  so 
far  as  the  Superior  Court  was  concerned. 

The  process  acts  of  the  United  States  were, 
by  some,  thought  to  extend  there ;  but  this  was 
not  a  settled  opinion.  •The  citation  [•SS 
however,  in  this  case,  conforms  to  the  Process 
Act. 

The  process  of  the  superior  eourts  of  Florida 
was  regulated  by  the  Legislature  of  that  terri- 
tory. See  Act  of  1832,  Duval's  Compilation  of 
the  Laws  of  Florida,  91. 

The  citation  in  this  case  conforms  to  that  pre- 
scription, and  was  the  same  which  was  used  in 
appeals  from  the  Superior  Court  to  the  Court 
01  Appeals  (the  highest  tribunal)  in  Florida. 

The  Act  of  1828,  conferring  upon  the  supe- 
rior courts  special  jurisdiction  of  land  claims, 
and  authorizing  appeals,  directs  no  form  or 
style  of  process.  The  court  very  naturally 
and  correctly  adopted  the  form  prescribed  by 
the  Legislature  of  Florida,  and  by  the  Proeess 
Act  of  the  United  States,  and  which  was  used 
in  cases  of  appeals  to  the  highest  territorial 
tribunal. 

The  propriety  of  this  course  stands  conceded 
by  the  United  States,  from  which  party  an  ob- 
jection comes  now,  at  this  late  stage,  with 
very  ill  grace. 

It  happens  that  the  first  appeal  taken  in 
these  Florida  land  causes  was  by  the  United 
States,  and  was  brought  up  upon  a  citation 
issued  at  the  instanoe  of  the  United  States  in 
the  precise  form  used  in  this  case.  And  that 
the  same  form  has  been  invariably  used  in  all 
the  Florida  land  causes,  from  the  commence- 
ment  to  the  present  time.  A  large  majority  of  ^ 
these  appeals  were  at  the  instance  of  the«^ 
United  States.    See  the  Records. 

The  court  would  now  be  required  to  rejectP^ 
that  which   had   been  sanctioned   by   its 
practice,  and  by  the  assent  and  direct  adoptio; 
of  the  United  States,  throughout  the  course 
these   cases,   commencing,   I   believe,  in    183? 
This    certainly   would    be   pressing    a    me 
formal  objection  very  far. 

But,  if  I  am  not  mistaken,  the  first  moti», 
filed  in  this  cause  did  not  object  to  the  form 
the  citation.    Not  having  access  to  the  mot^ 
I  cannot  be  certain;   but,  if  I  am  correct 
my  impression,  the  objection  to  the  citato 
as  well  as  the  objection  presented  in  the 
ond   point,  may  be  regarded  as   having 
waived.    See  McDonogh  v.  Millaudon,  3 
ard,  693. 

Although  unnecessary  to  this  case,  it  i>u^^,^^ 
questioned   whether  the   Process   Act  did        ^^ 
virtually  repeal  the  form  and  style  presc^/^^ 
in  the  22d  section  of  the  Act  of  1789  for    cft2r 
tions;  that  is  to  say,  if  a  citation  may  be  ^' 
garded  as  being  a  "writ"  or  "process"  wft^a^ 
t\\e  meamu^  ol  the  Act  of  1792,  as  I  t^/^ 
\t  ma^  Yia« 
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1  The  next  objeetlon  It,  that  tlie  appeal 
wu  nerer  granted  by  the  court. 

Whether  Tt  was  or  not,  I  am  not  prepared  to 
lay;  and  if  the  oonrt  consider  the  allowance  of 
87*]  the  appeal  material,  I  will  ask  *a  cer- 
tiorari, oresuming  that  all  was  done  in  the 
eonrt  below  which  was  necessarr  to  justify 
dtations,  though  omitted  from  the  transcript 
of  the  record  forwarded  here. 

But  an  allowance  of  the  appeal  by  the  court 
was  totally  unnecessary. 

The  appeal  was  a  right  of  the  party.  The 
eoQft  had  no  power  to  refuse,  and  oeing  with- 
(mt  any  judicial  discretion  in  the  matter,  there 
was  neither  occasion  nor  propriety  in  any  ap- 
plication to  it  to  enikt. 

The  statute  confers  upon  the  party  the  per- 
emptory right  of  appeal. 

^  Act  of  1828,  sec  7,  Statutes  at  Large, 
Vol.  IV.,  page  285;  and  Act  of  1824,  sec  3, 
fame  Tolume  of  laws,  page  63. 

If  a  party  chose  to  appeal,  and  the  court  re- 
fused to  send  up  the  record,  the  Supreme  Court 
woold  undoubtedly  haye  allowed  a  mandamus 
to  ooeroe  it. 

All  that  is  requisite  in  the  case  of  an  appeal 
ii  that  enough  be  done  to  remove  the  record, 
ftiough  was  done  for  this  purpose  when  the 
party  signified  his  adoption  of  the  right  of  ap- 
peal allowed  by  the  statute.  The  s^tute  had 
made  the  allowance;  an  allowance  by  the  court 
was  supererogation. 

That  such  was  the  impression  upon  all  sides 
heretofore  will  be  seen  by  reference  to  the  rec- 
ord in  the  very  last  Florida  case  acted  upon 
h  this  court,  to  wit,  the  case  of  Parley's  Heirs, 
decided  at  the  last  term.  It  will  be  seen  in 
that  case,  that,  although  the  appeal  was  taken 
hi  term  time  and  in  open  court  by  the  United 
States  district  attorney,  no  application  was 
Bade  to  the  court  for  an  allowance  of  the  ap- 
peal, and  no  allowance  was  granted. 

In  this  case,  the  appeal  was  taken  in  vaca- 
tion, and  the  mode  pursued  was  the  only  one 
practicable. 

In  fact,  the  requirement  of  an  allowance  by 
the  court  would  defeat  the  purpose  of  the  law. 
Tlie  party  was  allowed  four  months  to  decide 
his  mind  as  to  an  appeal.  The  judge  was  al- 
Bost  continually  in  motion  over  a  very  ezten- 
siTe  circuit,  and  in  attendance  upon  the  Court 
of  Appeals  at  Tallahassee.  A  term  for  trial  of 
land  causes  occurred  only  once  in  the  year, 
sad  the  effect  of  a  requirement  such  as  pro- 
posed would  have  been  to  send  a  party  in  cnase 
of  the  judge  all  over  the  territory,  and  to 
ahridge  very  materially  the  time  intended  to  be 
allowed  for  considering  his  interest  and  de- 
tiding  upon  appeal. 

3.  That  the  appeal  was  not  prosecuted  in  due 
time. 

This  objection,  I  understand  from  the  Attor- 
aey-General,  has  been  abandoned  by  him.  It 
leouires,  therefore,  no  reply. 

But  to  prevent  any  Impression  that  the  par- 
ties interested  were  Indifferent  as  to  their  ap- 
98*]  ])eal,  I  will  state,  as  the  reason  of  *the 
delay  in  bringing  the  case  up,  that  the  pro- 
prietors of  the  ffrant  reside  in  a  foreign  coun- 
try (France);  that  about  the  date  of  the  ap- 
p^,  the  counsel  and  agent  of  the  claimants, 
stricken  by  the  hand  of  God,  had  become  im- 
bedle  in  mind  and  incapable  of  business;  mad 


that  it  was  not  untfl  long  afterwards  the  par*' 
ties  in  France  became  sufficiently  apprisea  of 
his  condition  to  make  other  provision  for  their 
interests. 

In  reply  to  the  Attorney-General,  I  have 
further  to  say: 

1.  It  Is  conceded  that  the  judge  of  the  Su- 
perior Court  was  required,  as  stated  by  the  At- 
torney-General, to  receive  and  adjudicate  claims 
to  land  according  to  the  rules,  etc.,  prescribed 
to  the  district  judge  of  Missouri;  but  it  does 
not  by  any  means  result  from  this,  that  in 
citing  an  appellee  the  clerk  was  to  use  any 
other  form  of  process  than  one  appropriate  to 
the  court. 

2.  No  such  delay  or  injury,  as  suggested  by 
the  Attorney-General,  could  result  to  the  ap- 
pellee from  the  mode  of  taking  an  appeal 
adopted  in  this  case.  The  party  interested  can 
always,  at  the  end  of  four  months  (the  time  al- 
lowed ifor  appeal),  ascertain  if  an  appeal  has 
been  made;  and  If  it  has,  the  30th  rule  of  the 
Supreme  Court  will  insure  an  early  docketing 
and  disposal.  In  this  case,  the  laches  of  the 
United  States  is  without  excuse;  while  the  de- 
lay on  the  part  of  the  appellant  was  the  re* 
suit  of  misfortune. 

The  case  in  16  Peters  was  from  the  Court  of 
Appeals,  and  has  no  application. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Superior  Court  of 
East  Florida. 

It  appears  that  on  the  18th  of  April,  1829, 
a  petition  was  filed  by  the  appellants  in  the 
Superior  Court,  claiming  title  to  certain  lands 
under  a  Spanish  grant.  The  district  attorney 
answered,  denying  the  validity  of  the  claim, 
and  testimony  was  taken  on  both  sides,  and 
the  case  proceeded  to  final  hearing.  And  on 
the  10th  of  September,  1838,  the  court  decreed 
that  the  claim  was  not  valid,  and  that  it  be  re- 
jected. 

No  appeal  was  taken  at  the  time,  but  after- 
wards, on  the  25th  of  November,  in  the  same 
year,  an  appeal  was  filed  in  the  clerk's  office 
by  the  solicitor  for  the  appellants.  No  cita- 
tion, however,  issued,  nor  was  any  further  step 
taken  in  this  appeal  until  August  0, 1844  when 
a  citation  issued,  signed  by  the  clerk  of  the  Su- 
perior Court,  which,  on  the  13th  of  the  same 
month,  was  served  on  the  district  attorney. 
And  under  this  appeal  and  citation  the  record 
was  filed  by  the  appellants  in  this  court,  on 
the  12th  of  December,  1844. 

A  motion  has  been  made  on  the  part  of  the 
United  States  to  dismiss  this  case — 1st,  upon 
the  ground  that  the  citation  is  not  signed 
*by  the  judge;  and  2d,  that  the  appeal  [*89 
was  not  taken  within  the  time  limited  by  law. 

The  proceedings  in  the  Superior  Court  of 
Florida  were  had  under  the  Act  of  Congress  of 
May  23,  1828.  It  has  been  urged  in  the  argu- 
ment for  the  appellant,  that  appeals  to  this 
court  in  such  cases  are  not  governed  by  the 
^ts  of  1789  and  1803,  and  may  be  brought  up 
by  a  citation  signed  fay  the  clerk.  And  it  was 
suggested  that  such  has  been  the  usual  mode 
of  prosecuting  appeals  from  the  Superior  Court 
of  Florida,  and  sanctioned  by  the  practice  ni 
this  court. 

With  a  view  of  ascertaining  the  practice  np- 
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been  diteovered  in  which  th«  appeal  u'as  takrn  law. 

In  the  clerk's  oIGec,  and  the  citation  ligned  b;  But  If  the  citation  had  bcni  properly  tigiiwi. 

the  dark.    So  far  a«  the  examination  extended,  it  1b  too  late.    Bt  the  Act  of  182B,  tbe  olaimaat 

all  of  the  eosea  were  brought  here  hj  appcali  must  appeal  vtitmn  four  monthij  and  the  Aet 

taken  in  open  court.    And  it  there  are  any  caeca  of  1603  subjecta  appeala  to  the  rules  and  r^ 

like  the  preaent  in  which  thia  court  has  treated  ulationa  prescribed  bj  law  in  caoea  of  writa  of 

the  appeal  aa  valid,  they  miiat  have  passed  aub  error.    Now,  the  writ  of  error  is  always  returB- 

•ilentlo  fnd  without  having  attracted,  in  this  able  to  the  trnn  of  the  appellate  court  next  fol- 

rcspect,  the  attention  of  the  oourt.     It  is  true,  loning  the  date  of  the  writ;  and  the  ciUtioD 

that,  in  all  of  the  former  cases  from  the  Bupe-  required  by  the  Act  of  1TS9   (which  is  a  auin> 

rioT  Court  of  Florida,  the  citation  appears  to  mona  to  the  oppoalte  party  to  appear)  must  be 

have  been  signed  by  tbe  clerk.     But  as  they  returnable  to  the  tame  term,   and  unless  tbe 

were  taken  in  open  court,  no  citation  1*  neeea-  writ  and  citation  are  both   served   before  tba 

sary  under  the  acta  of  1769  and  1803.     It  was  so  term,  the  case  is  not  removed  to  the  appellate 

beld  in  the  case  of  Yeaton  v.  Lenox,  T  Peters,  oonrt,  and   the   writ,   if   returned   afterwnrils, 

820.      And   these   appeals   were   theratora   reg-  will  be  ouashed.    Lloyd  t.  Alexander,  1  Crandt, 

nlarly  before  the  court,  according  to  tha  last  36B;  Bailiff  v.  Tipping,  Z  Cranch,  40S;  Wood  v. 

mentioned  acta  of  Congress— the  dtatlotts  signed  Lfde,  i  Crancb,  ISO;  Pickett's  Ueirs  v.  Leger- 

by  the  olerk  being  altogether  unnBoesaary  and  wood,  7  Peters,  144 ;  and  Yeaton  v.  Lenox  et  af. 

nnlmportant.     The  question  is,  therefore,  now  g  Peters,  IE3.    It  follows  that,  where  a  citation 

for  tne  first  time  presented,  whether  auch  ■  is  required  in  a  case  of  appeal.  It  must,  aa  tn 

citation  la  sufficient  where  the  appeal  is  entered  the  writ  of  error,  be  issued  and  served  on  the 

in  the  clerk's  ofBce,  and  not  t^en  In  open  opposiU  party  before  the  term  of  the  appellato 

court.  court  next  after  the  appeal  Is  entered.    Teatoa 

The  laws  of  Congress  upon  this  subject  are,  v.  Lenox,  T  Peters,  220.     The  entry  of  the  a». 

unfortunately,  a  good  deal  comnltcated.     But  peal  in  the  clerk's  office  is  analogous  to  tbe  th 

the  view  taken  tn  tbe  argument  ot  the  Attorn^-  suing  a  writ  of  error;   it  is  returnable  to  tte 

General   is  undoubtedly  the  correct  one.     The  next  term  of  the  appellato  court;  and  a  citatta 

sixth  section  of  the  Act  of  182B  provides  that  to  the  opposite  party  to  appear  Is  necesaatT, 

the  proceedings  of  the  Superior  Court  of  Flor-  Here  the  entry  of  appeal  was  made  in  the  clein 

ida.  shall  be  according  to  the  forma,  rules,  reg-  office  within  four  months  from  the  date  of  the 

ulations,   conditions,   restrictions,   and   llmita-  decree,  and  therefore  within  the  time  limltel 

tloni  preacribcd  to  the  district  judge  and  claim-  by   law.      The   citation   might,   upon    such  an 

ants  in  the  Stato  ot  Missouri  b^  the  Act  of  May  entir,  have  been  issued  after  the  expiration  et 

Sfl,  1824 :  and  the  seventh  section  provides  that  the  four  months.    *I1ut  It  must  be  iasued  [*•! 

the  claimant  may  take  an  appeal  as  directed  In  and  served  before  the  term  ot  this  court  next 

tbe  act  atoreaaid  to  the  Supreme  Court  within  succeeding  tbe  entry  of  the  nppenl.    And  unleM 

four  months   after  the  decision   shall   be  pro-  this  is  done,  the  case  is  not  brought  before  tUl 

nounced.     The  District  Court  of  Missouri,  to  court.     There  was  no  such  citation  in  the  pre»- 

whlch  the  above  mentioned  Act  of  1824  refers,  put  case,  and   the   entry   in   the   clerk's   office, 

was  eitablished  by  the  Act  of  Moreh  16,  1822,  standing  by  itself,   was  not  a  removal  of  thi 

and  the  necond  section  of  this  set  provides  that  case  by  appeal,  according  to  the  act  of  Cotigreas. 

it  should  in  all  things  have  and  exerclne  the  There  was,  therefore,  no  appeal  within  the  tioM 

same  jurisdiction   and   powers   which   were  by  limited  by  law. 

law  given   to  the  judfje  of  the  Kentucky  Dis-  The   construction   of   the   Act  ot   1828    oob- 

00*1   trict  under  the  'Act  of  March  2,  1793.  tended   for  by  the  appellant  would  defeat   Its 

And  the  tenth  section  of  the  last  mentioned  act  evident  policy  and  intention.    It  was  the  object 

directs  that  writs  of  error  and  appeals  shall  lie  of  the  law  to  obtain  a  speedy  settlmient  tn  thu 

from   the   decisions   of   the   District   Court   ot  Judicial  tribunals  of  claims  mnie  under  Spaii' 

Kentucky  to  tbe  Supreme  Court  in  the  same  ish  titles,  many  of  which  were  disputed  by  thi 

causes  as  from  a  circuit  court,  and  under  the  United    States,    as    unfounded    or    fraudulent 

same  reffulationa.    Thus,  In  order  to  dctoruiine  Thia  Is  manifest  from  the  whole  scope  of  tig 

how  appenls  must  be  prosecuted  from  the  Su-  law;    and    provisions   are   introduced    for   tV 

perior  Court  of  Florida,  under  the  Act  of  182S,  purpose  ot  compelling  the  claimants  to  pros*' 

we  are  in  the  first  place  referred  to  the  Isw  in  cute  their  claims  to  final  judgment  without  any 

relation  to  the  District  Court  in  the  State  ot  unnecessary  delny.     And  it  «ns  to  aecompllsk 

Missouri,  and  that  low  refers  us  affain  to  the  (hia  object,  that,  instead  of  limiting  the  tInM 

act  in  relation  to  the  District  Court  of  Ken-  fo,   appcHlin"   to   the   Supreme   Court   to   fin 

turky,  and  that  law  in  express  terms  refers  us  y^^„    ^  („  ^t,^  ^ct  of  1803.  it  is  reduced  to 

to  the  laivs  regulating  appeals  from  a  circuit  f„„,  ^„„ths.     But  if  this  appeal  can  be  main- 

court   of   the   United   Sttae^-that   .s   to   wy.  tained.  there  is  no  limitation  in  coses  of  tUi 

to  the  acts  of  I78B  and  1803.    Appeals  from  the  ,  .   j      i.      I            ..      m-       !.■             i   .     TiT 

Superior   Court   of   the   Territory   of    Florida,  ^"'t,    ^°'  ''"*•  '"""'"*  ^"^^  *"  ^ 

theVefore.  are  governed  by  these  acta;  and  con-  ?'*^''",  ■""■*■  ,'*  ^'"  *»=«  «"""f>  *«  T™**" 

aequently   the   case   of   The    United    States   v.  there  for  nearly  s«  years   without  any  dtatloi 

Hodge,  3  Howard,  634,  is  decisiva  against  the  ^  ""'''y  ">«  district  attorney  that  mz.  appeal 

rsent  appeal.     When  the  oppeal  is  not  made  hod  been  prayed,  or  taking  any  step  to  proM- 

open  court,  and  at  the  term  at  which  the  cuto  it.     This  entry  without  a  citotion  wu  ■ 

final  decree  Is  passed,  a  citation  is  necessary,  mere  nullity. 

Tbe  San  Pedro,  2  Wheat.  142;  and  where  nee  Upon  both  ot  the  grounds,  therefore,  than 

etnary,  the  i*w  requiita  it  to  be  slj^ed  by  the  stated,  tbe  appeal  must  be  dismlKsed. 

'<«  Uowu4  «. 
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Order.  und«  tlifl  terms  tind  ftrtlclM  of  compact  uid 

•pvi.  ^....  «_.  «-  *n  I—  1...^  .»  ti..  >__      agreement  between  the  United  State*  of  Amer- 

»iu  Tw.t^.t  n»  I'..*  in.»ij.    ..Vii-  .n..^^..^    '■  MviBed  that  ha  u  in  (rood  laith,  and  In  ao- 
Itorf  u  a™t«l  by  Ih.  «t  01  Oo"b™~,  11  !■    ™,„„  ,,.1;  n,  TJoiW  Bt.l» 


.ton  now  hon  oon.U.™i  tnd  d«Mirf  by  ""^."  ".'^  Y  "!  ,",'^C,  ^^  n  ,  1,.'.„„ 

toort,  lh.t  thi.  CUM  b^  ud  tb,  ume  i  ,  '^  ?"  ^IT'  '""'"'  '•'•''*■  ""U'  ""V 

\,  _»..,.j^  tr<i..  .I:j  q...^  terod,  nor  diimiiBCd;  that  ba  baa  reaularlv  ra- 

'^J^!i^^n^^J!i  tf  lEt  Port^  him«lf  for  duty  under  the%aid  ' 

proeeedBd  in  aeoordtag  to  law  ^;^,^^  ^^  .^^^  Becreui  of  the  Navy  of  T 


tai  juatica. 

"""""  u  an  officer,  but  tha  Secretary  of  the  Navy  o'( 

||»1    'WILUAM    0.    BRA8HBAR,    Plaintiff  the   United  Statei    hat    hitherto   refused,  and 

in  Error,  y^  refuses,  to  pay  him,  or  to  reeoKniie  him  aa 

T  an  officer  of  the  navy.    He  states  further,  that 

JOHK    T.    MASON,    SecrotMy   of    the   Na»y,  ^  }*  Informed  and  advlwd  by  counsel  leaned 

*                           l^fendant.  in  the  law,  that  for  bia  pay  and  emolumenta  as 

BO  officer  of  the  navy  of  Texas,  traniferrred  to 

AdmlHlon    of   Texas    Into    tha    Union-word  the  United  BtatM  by  the  terms  of  the  annexa- 

^»T»   aa    used    in    stipulation   construed-  "o"  •fon»nd.  he  U  entit  ed  to  have  and  re- 

msniamu.  does  not  HeV  Secretary  of  the  ^'^Z    Jtrl'^^1  t^-l'J^'tl^lT. 

Nsvytooompol   payment  of  navy   oflBcer-s  f  '^■"*\T^''",f  ,'?i'!  ^'^''^  *"■"     " 

'     '                i~.    r-j                          i  treasury  of  the  United  States  no  more  than  tiia 

^''  sum  of  $089.20,  which  waa  paid  him  by  order 

CBitor  the  lotnt  resoluti™.  of  Congr*™.  nroTtd-  j'  "«  ?f^f***7  ?*  'V  *^i"^  ^'<^^a    IV'^  k' 

III  for  tbe   anneiatloD    oC  T*»«    lo   tba  United  March,  I34T.    And  he  it  also  advised,  that  be 

■Utn,  tbe  officers  of  the  dbtt  of  Teiai  dlil  Dot  jg  entlted  to  his  continutnii  pay  and  rank  a* 

ffi\  Into  the  DB*s[  serrlce  of  the  Unltfd   Stslei.  ,_    -mMr   In   thu    n«vv   of   thn  ITnitj>H    Rtat» 

truster  of  the  navr  of  Tens  releied  rncln-  *"  omcer  m  tne  navy  ot  the   unitea  oiaies, 

ritilj  lo  the  sblp>  of  war  (ad  Ihelr  armamfnts.  by    virtue    of    the    tald     agreement,    compact, 

A  Daodsmus  against  the  Becretarr  of  the  Navy  treaty,  and   transfer  before    mentioned. 

S'«ra^t"r'hls  w*""       "       '"  "  "  Notwithstanding  all  which,  the  Secretary  of 

'*"^'                      "^  the  Navy  of  the  United  SUtes  refuses  to  order 

T1US  ease  wa*  brought  np  by  writ  of  error  payment  to  him  for  the  time   past  since  the 

from    the    Circuit    Court    of    the    United  said  annexation  and  transfer,  or  to  recogniie 

gUtes  for  the  District  of  Columbia,  holden  In  him  aa  an  officer  In  tlia  navy  of  the  United 

ni  tot  the  County  of  Washington.  States. 

It  was  an  application  to  the  CSrcnlt  Court  That  part  of  the  second  section  of  tba  Joint 

let  a  mandamus,  under  circumstances   which  resolution  of  the  1st  March,  1S46,  for  annexing 

IK  tbni  stated  by  that  court  in  its  opinion.  Texas  to  the  United  States,  which  is  applicable 

William  C.  Braahear  petitioned  the  court  for  to  thia  ease.  Is  in  tha  following  words: 

1  mle  on  John   Y.   Maaon,  Secretary  of  the  "Said  State,  when  admitted  into  the  Union, 

HiTj  of  the  United  SUtes,  to  ahow  eauae  why  after  ceding   to   the   United   States   all    public 

s  mandamus    should    not    Isiue,    commanding  edifices,  fortiflcations,  barracks,  ports,  and  har- 

tim,  ai  Secretary  of  the  Department  of  the  bora,  navy  and  navy  yards,  docks,  magaiinea, 

Nin,  to  cause  payment  to  the  petitioner  of  arms,  armaments,  and  ail  other  property  and 

hit  jut  dues  as  en  officer  In  the  navy  for  the  means,  pertaining  to  the  public  defense,  belong- 

time  psst  since  the  annexation  of  Texas  to  the  log  to  said  npublia  of  Texas,  shall  retain  all 

Ddted  States.  the   public   funda,   debts,  taxes,  and  dues  oi 

The  petitioner  stataa,  that,  In  pursuance  of  every  kind,  which  may  belong  to,  or  may  be  due 

tie  constitution  and  laws  of  the  republie  of  and  owing,  said  republtei  and  shall  also  retain 

Tuas,  he  waa,  on  the  Z3d  of  June,  184S,  by  all  the  vacant  and  unappropriated  lands  lying 

th  then  president  of  the  said  republic,  com-  within  its  limits,  to  be  applied  to  the  payment 

niaiioned  aa  a  oommandar  tn  tlia  navy  of  the  of  the  debts  and  liabilities  of  the  taid  republic 

tcpnblie,   and   forthwith   entered   into   service  of  Texas;  and  the  residue  of  said  lands,  after 

indtr  orders  from  the  department  of  war  in  discharging  the  said  debts  and  liabilities,  to  be 

Teiu,  and  continued  in  that  service  from  the  disposed  of  as  the  said  State  may  direct;  but 

t3d  of  September,  1844,  thenceforth,  and  was  in  ao  event  are  said  debts  and  liabilities  to  be- 

H  [n  lervice  when  the  joint  resolution  of  the  come   a    charge   upon   the  government  of  the 

Cowrtas  of  the  United  States  passed  for  an-  United  States." 

Miiiif  Texas  to  the   United   Slates  was  ap-  The  Circuit  Court  orerraled  the  motion  for 

pond,  and  when  the  said  State  of  Texas  was  ^   mandamus,  and  rejected  tbe  prayer  of  the 

idmittcd  into  tbe  Union  and  Confederacy  of  petition,  to  which  judgment  Braahear  exoepted, 

the  United  States  of  America,  and  was  actual-  and  upon  this  exception  the  ease  earns  np  to 

It  Ib  lerrice  and  a  commander  En  the  navy  of  tjjig  court. 

Inu  when  the   ship  Austin,   brigs  Wharton  jt  was  argued  by  Hr.  Bibb  and  Mr.  Jonet 

ui  Archer,  and  schooner  San  Bernard,  armed  for  the  plaintiff  in  error,  and  by  Mr.  CUfioid 

nsteli  of  war  of  and  belonging  to  the  Texan  (Attorney -General]    for  the   Secretary  of  the 

UTT  VKre  delivered  over  to  the  United  States,  Kavy. 

— A  portion  of  the  ai^ument  on  behalf  of  the 
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•4*]  *Whether  the  applicant  has  a  right  to 
the  money  which  he  demands  by  his  petition 
and  motion  depends  upon  the  proper  meaning 
and  effect  of  that  part  of  the  convention 
for  annexation  and  union  which  relates  to  the 
cession  by  Texas  of  her  "navy,"  and  the  ac- 
ceptance thereof  by  the  United  States. 

The  proposition  flowed  from  the  United 
States  to  Texas.  Texas  accepted,  and  made 
the  cession  and  delivery,  in  compliance  with 
her  sense  of  the  proposition;  and  the  United 
States  accepted. 

The  first  question  is.  What  is  the  sense  in 
which  this  condition  was  presented  by  the 
United  States,  and  the  sense  in  which  Texas 
accepted  T 

This  may  be  solred  by  considering,  first,  the 
meaning  of  the  word  ''navy,*  as  established 
by  ffeneral  use;  second,  by  the  circumstances 
of  the  parties  proposing  and  accepting;  third, 
by  the  conduct  of  the  parties  in  acting  under 
the  convention  immediately  after  it  was  rati- 
fied. 

1.  As  to  the  meaning  established  by  use, 
"navy"  is  a  mixed  mode  of  speech,  a  complex 
idea,  including  the  insensible,  inert  matter 
whereof  the  vessels  of  war  are  composed;  also 
the  armaments  and  equipments;  and  also 
the  active,  living  bodies  and  minds  necessary 
to  give  mobility,  direction,  utility,  and  efficien- 
cy to  the  vis  inertise  of  the  vessels  and  arma- 
ments. 

Inanimate  matter  cannot  think,  plan,  protect, 
drive  off,  pursue,  blockade,  and  give  safe  con- 
voy. Officers  and  sailors  are  indispensably  nec- 
essary to  make  a  navy. 

The  idea  of  the  navy  composed  solely  of  ves- 
sels and  guns,  without  officers  and  seamen, 
is  as  absurd  as  the  idea  of  an  army  composed 
solely  of  muskets,  swords,  pistols,  and  big 
guns,  without  officers  and  soldiers  to  wield 
them. 

The  law  of  the  United  States  entitled  "An 
Act  for  the  better  government  of  the  navy  of 
the  United  States"  (2  Statutes  at  Large,  45), 
contains  forty -two  articles  to  rule  and  govern 
the  officers  and  privates  in  the  navy  of  the 
United  States,  which  is  an  authoritative  defini- 
tion, not  to  be  gainsaid,  that  officers  and  pri- 
vates are  component  parts  of  a  navy.  The  law 
of  the  navy  is  to  govern  the  officers  and  the 
privates  who  compose  the  navy,  not  to  govern 
ships,  and  gims,  that  cannot  offend  nor  commit 
crimes,  nor  be  the  subjects  of  accusation  before 
naval  courts-martial. 

2.  As  to  the  circumstances  of  the  parties  pro- 
posing the  cession  and  making  the  cession  of 
the  navy  and  navv  yards,  docks,  ports,  and 
harbors,  the  United  States,  by  their  Constitu- 
tion, had  power  to  "provide  and  maintain  a 
navy";  their  situation,  interests,  and  duties, 
imperiously  demanded  the  execution  of  that 
power.  The  State  of  Texas,  if  admitted  into 
•5*]  *the  Union,  could  no  longer  keep  ships 
of  war  in  time  of  peace  without  the  consent  of 
Congress;  and  yet  a  navy  would  be  essential  to 
guard  and  protect  the  coasts  and  harbors  of 
Texas  after  the  union,  as  it  had  been  before 
the  proposed  conditions  and  guarantees  for  the 
union.  The  people  and  government  of  Texas 
could  not,  did  not,  understand  the  proposal  to 
cede  the  navy  to  the  United  States  as  intended 

to  destroy  it,  aov  mon  than  that  the  proposal 
990 


to  cede  the  ports  and  harbors  was  intended  1 
the  United  States  for  the  purpose  of  obstmc 
ing  or  rendering  them  useless.  The  natur 
sense  in  which  they  were  presented,  nndf 
stood,  and  accepted,  was,  that  the  navy,  porl 
and  harbors  were  to  be  maintained,  preserve 
and  used  for  their  several  and  appropriate  pa 
poses. 

But  the  circumstances  under  which  the  peop 
and  government  of  Texas  were,  in  relation 
their  navy,  so  well  known  to  public  history  « 
to  fame,  forbid  the  idea  that  the  United  Stat 
intended  the  proposal,  or  that  Texas  won 
have  acceded  to  it,  as  containing  a  violation 
the  obligations  due  to  the  officers  of  the  nav 
who  had  so  repeatedly,  so  callantly,  so  gloi 
ously,  and  so  usefully  fought  the  enemic«s 
Texas,  beat  off  the  foes  who  came  to  invad 
pursued  them  into  their  own  ports  and  ha 
bors,  there  blockaded  them,  and  levied  c^ 
tributions  to  assist  the  means  of  Texas  in  the 
war  of  independence.  The  nianv  naval  liatvl 
between  the  vessels  of  war  of  Texas  and  thu 
of  Mexico,  in  the  year  1836,  and  a! tor. 
which  the  navy  of  Texas  fought  against  tj 
very  superior  force  of  the  Mexicans,  alwa; 
sustaining  the  honor  of  the  flag,  and  .tddii 
new  brilliancy  to  the  lone  star,  were  just  fnu 
dations  of  national  pride,  as  well  as  of  nation 
mttitude  towards  tne  navy.  The  belief,  tm 
by  the  proposal  for  ceding  the  navy  of  Text 
to  the  United  States,  the  officers  would  hai 
been  deprived  of  their  commissions  and  pay  I 
the  navy  so  transferred,  turned  adrift  to  h'  ek 
precarious  subsistence  in  some  other  caliiii 
for  which  their  long  and  gallant  services  in  t1 
navy  of  Texas  had  unfitted  them,  would  of  i 
self  have  been  cause  for  rejecting?  the  propos 
on  the  part  of  Texas.  Such  fell  ingratitm 
would  have  tarnished  the  escutcheon  of  Texs 
The  words  of  the  proposal,  the  circunistane 
of  the  parties  to  the  convention,  the  end  pr 
posed,  left  no  ground  for  suspicion,  that  sni 
an  act  of  injustice  and  ingratitude  to  the  of 
cers  of  the  navy  was  concealed  in  the  propoe 
made  by  the  United  States. 

3.  The  conduct  of  the  parties  in  acting  und 
the  convention  immediatelv  after  it  was  ral 
fled.  The  government  of  Texas  issued  i 
order  to  the  commander  of  the  navy  for  deli 
ering  to  the  United  States;  the  United  Stat 
received  the  navy  'officers,  privates,  and  [*1 
vessels,  and  kept  them  in  service  and  pay  ft 
the  time  shown  in  the  petition  and  the  doe 
ments.  Texas  had  no  standing  army,  nor  c 
ficers  of  a  regular  army  upon  permanent  est« 
lishment.  She  had  some  companies  of  rang-; 
enlisted  as  volunteers  for  the  limited  perioiU 
three  months,  not  expired  when  Texas  ^ 
admitted  into  the  Union.  These  ran^ 
with  the  noted  gallant  Major  Jack  Uaysn 
their  head  were  turned  over  to  the  comn-^ 
of  General  Taylor,  served  out  the  time 
which  they  had  been  enrolled,  and  perfo^^ 
under  his  command  eminent  services  % 
known  to  fame. 

Such  were  the  acting  and  doings  by  (\ 
parties  to  this  convention,  when  the  mntiii 
sense  of  its  meaning  was  fresh  in  memory,  ^a 
the  faith  of  the  treaty  prevailed. 

The  word  "navv"  as  used  in  the  Constiti 
tion  of  the  United  States,  has  never  been  vm: 
posed   by   anyone   to    mean   ships   only.   £ 
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wtablithed  usage,  and  ¥▼  rarious  acts  of  Oon- 
gress  ''nayy"  comprehends  both  ships  and  men. 
There  is  nothing  in  the  convention  itself,  nor 
in  the  circumstances  attending  the  parties,  nor 
in  the  end  proposed,  which  requires  that  the 
terms  of  the  convention  should  be  understood 
in  a  confined,  restrictive  sense.    On  the  con- 
trary, all  the  circumstances  unite  in  requiring 
the  expressions  to  be  taken  In  the  most  exten- 
sive sense.    For  surely  the  authors  of  the  pro- 
posal, and  the  party  accepting  it,  did  use  the 
word  "navy"  in  its  extensive  sense,  because 
it  was  applied  to  the  existing  navy  of  Texas, 
known  to   be   armed,   officered   and   manned; 
known  to  have  gloriously  fought  the  battles  of 
Texas,  and  kept  in  check  the  naval  power  of 
Mexico,  which  nation  had  not  then  aclmowl- 
edged  the  independence  of  Texas,  but  kept  up 
the  threat  to  subdue  the  spirit  of  the  revolted 
province  and  subject  it  to  the  Mexican  power. 
The  counsel   for  the  plaintiff  in  error  then 
[       proceeded  to  show,  from  several  other  consid- 
erations, that  the  word  "navy"  must  be  con- 
'       itmed  to  include  officers  and  men. 
I  Mr.  Clifford  (Attorney-General),  contra: 

I  There   are   several   views   of  this  question, 

f  either  of  which,  as  it  seems  to  me,  is  conclusive 
igainst  him.  He  claims  pay  as  an  officer  of  the 
United  States  navy. 

It  i»  contended  that  the  joint  resolution  of 
March,    184ff,    makes    him    such    officer.    The 
construction  contended  for  hj  the  petitioner  is 
founded  entirely  on  the  meaning  wnich  he  puts 
upon  the   word  **navy,"   which   in   my   judg- 
ment is  entirely  erroneous,  and  cannot  be  sus- 
tained.   The  resolution  contained  the  terms  of 
a  compact   between   two  sovereign   and   inde- 
pendent States,  and  by  its  second  condition 
»7*]    clearly    contemplated    ^nothing    more 
than  ail  agreement  as  to  the  public  property, 
ueani,  resources  and  liabilities  of  l^xas.    It 
vu  the  public  property,  and  that  alone,  which 
wiB  embraced  in  that  provision.    Texas  was  to 
retain  certain  public  property,  and  meet  her 
own  liabilities;  all  the  residue  of  her  means  of 
public  and  national  defense  was  to  be  "ceded" 
to  the  United  States — a  term  of  grant  evidently 
applicable  to  property  and  not  U>  persons.    No 
ingenuity  can  change  the  obvious  meaning  and 
•enee  of  a  law  so  plainly  written. 

The  condition,  it  will  be  observed,  Is  con- 
fined to  acts  to  be  done  by  Texas,  and  not  to 
duties  to  be  assumed  by  the  United  States. 
Texas  binds  herself,  by  acceding  to  the  terms 
of  the  resolution,  to  cede  her  navy  and  other 
public  property.  The  petitioner  held  a  com- 
mission under  Texas,  and  had  taken  the  oath 
of  allegiance  to  her.  This  did  not  establish  any 
such  relation  between  the  officer  and  the  gov- 
ernment as  authorized  the  government  to  trans- 
fer him  to  the  United  States,  into  official  re- 
sponsibilities to  which  he  had  not  assented,  and 
to  which  his  commission  did  not  bind  him. 
Still  less  can  the  United  States  be  held  to  have 
tstken  him  into  their  service  by  that  condition, 
which  imposed  on  them  no  duties.  The  con- 
struction contended  for  would  be  placing  the 
United  States  in  the  attitude  of  proposing  im- 
possible conditions  to  the  government  of  Texas, 
for  how  could  Texas  cede  the  services  of  her 
citizens  T 

B7  a  proviso  in  the  naval  appropriation  Act 
of  4th  August,  1842  (6  Statutes  at  Laras,  600), 


it  is  declared,  That,  vntfl  otherwise  ordered 
by  Congress,  the  officers  of  the  navy  shall  not 
be  increased  bevond  the  number  in  the  respec- 
tive grades  that  were  in  the  service  on  the  1st 
day  of  January,  1842."  The  construction  con- 
tended for  is  inconsistent  with  this  provision  of 
law,  and  no  implication  arisinff  under  the  reso- 
lution of  March,  1845,  can  be  held  as  repealing 
it.  This  test  as  to  the  intention  of  Congress  is 
conclusive. 

But,  further,  the  construction  contended  for 
is  wholly  inconsistent  with  the  power  of  ap« 
pointment,  which,  by  the  Constitution,  u 
vested  in  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  It  is  unneces- 
sary to  consider  any  of  the  qualifications  an- 
nexed to  that  provision  of  the  Constitution,  as 
it  is  very  certain  they  can  have  no  application 
to  the  present  case.  It  will  not  be  disputed, 
that  officers  in  the  navy  of  the  United  States, 
under  existing  laws,  must  be  appointed  and 
commissioned  by  the  President. 

Congress  has  no  power,  either  by  treaty  or 
by  act  of  ordinary  legislation,  to  abrogate  this 
constitutional  provision.  It  is  presumed  no  au- 
thority can  be  found  for  the  pretension  that 
^Congress  can  supersede  the  necessity  of  [*98 
an  appointment  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  in  order 
to  constitute,  an  officer  in  the  navy  of  the 
United  States;  and  certainly  no  person  can  be 
entitled  to  pay  as  such,  without  a  commission 
from  the  President,  under  the  existing  laws. 
Such  a  proposition,  so  subversive  of  the  Con- 
stitution,  cannot   be   seriously   entertained. 

What  was  the  remedy  sought  by  the  peti- 
tioner? It  was,  that  the  Circuit  Court  should 
issue  a  writ  of  mandamus,  directing  the  Secre- 
tary of  the  Navy  to  pay  a  sum  of  money  to  the 
petitioner,  which  he  alleges  is  due  to  him  as 
an  officer  of  the  United  States  navy.  At  all 
times  this  remedy  is  used  bv  the  court  with  ex- 
treme caution,  and  never  in  a  doubtful  case; 
and  only  to  compel  the  performance  of  a  mere 
ministerial  act,  or  to  do  some  specific  thing  en- 
joined by  law,  in  which  the  party  has  no  dis- 
cretion. Surely  this  is  not  a  case  in  which 
this  power  of  the  court  should  be  exercised. 

The  petitioner  has  mistaken  his  remedy. 
Congress  appropriates  monev  for  the  pay  of 
officers  and  men  of  the  United  States  navy; 
and  the  right  of  an  officer  to  pay  attaches  as  a 
necessary  consequence  to  the  rank  conferred 
by  his  commission.  Has  he  established  his 
rank?    Certainly  not. 

But  even  if  he  has  established  his  rank,  the 
Secretary  of  the  Navy  can  neither  pav  him  nor 
withhold  his  pay ;  that  is  a  question  for  the  ac- 
counting officers  of  the  treasury,  over  whom, 
in  this  respect,  the  Navy  Department  can  as- 
sume no  control.  The  sum  stated  by  the  peti- 
tioner as  received  by  order  of  the  Secretary  of 
the  Navy  was  paid  out  of  the  contingent  fund 
of  the  department  for  services  rendered  by  the 
petitioner,  which  might  have  been  performed 
by  any  dtizen  holding  no  commission  in  the 
navy.  That  fund  is  not  chargeable  with  the 
pay  of  officers  and  men,  as  is  too  well  known 
to  require  any  reference  to  the  law.  The  ap- 
propriation for  pay  is  under  the  general  super- 
intendence of  tne  Secretary  of  the  Treasury, 
and  no  account  for  such  pay  can  be  allowed 
until  it  shall  have  been  naased  by  tbA  sAoo^axiV 
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ing  officers  In  the  lAst  named  department.  The 
sum  paid  to  the  petitioner  was  for  services  ren* 
dered  in  taking  charge  of  the  property  of  the 
United  States,  and  not  as  being  due  him  as  an 
officer.  The  petitioner's  account  as  presented 
shows  this.  The  Secretary  of  the  Navy  ex- 
pressly refused  to  recognize  the  petitioner  as 
an  ofBoer  of  the  navy  of  the  United  States. 
(See  Secretary's  letter.) 

The  reasons  assigned  by  the  Circuit  Court 
for  refusing  the  rule  are  so  entirely  satisfactory 
and  conclusive,  in  the  view  which  I  take  of 
the  question,  that  I  deem  it  wholly  unnecessary 
to  pursue  the  argument,  and  have  only  to  ap- 
•  •*]  pend  a  copy  *of  that  opinion  for  the 
consideration  of  the  court,  and  to  ask  their  at- 
tention to  the  fact,  which  appears  by  the  rec- 
ord, that  Brashear's  commission  in  the  Texas 
navy  bears  date  subsequent  to  the  passage  of 
the  joint  resolution  of  Congress. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
held  in  and  for  the  District  of  Columbia. 

The  plaintiff  made  application  to  the  court 
below  for  a  mandamus  against  A  defendant,  to 
compel  the  payment  of  $2,100  arrearages  of 
pay  due  him  from  the  government  as  a  com- 
mander in  the  navy  of  the  United  States,  which 
application  was  founded  on  the  following  state 
of  facts: 

The  plaintiff  was  appointed  a  commander  In 
the  navy  of  the  republic  of  Texas  on  the  23d 
of  September,  1844,  and  continued  in  its  serv- 
ice down  to  the  annexation  of  the  republic  to 
the  United  States,  in  pursuance  of  the  joint 
resolutions  of  Congress,  March  1,  1845,  and 
until  Texas  was  admitted  into  the  Union  as  one 
of  the  States  of  the  confederacy,  and  was  in 
the  actual  service  of  that  republic  at  the  time 
when  its  navy,  consisting  of  four  vessels  of 
war,  was  delivered  over  to  the  authorities  of 
the  United  States,  according  to  the  terms  of 
annexation. 

The  plaintiff  insists,  that,  according  to  the 
terms  and  conditions  of  the  compact  between 
the  two  countries,  on  the  transfer  of  the  navy 
of  Texas  to  the  United  States,  and  their  ac- 
ceptance of  the  same,  he  became  an  officer  of 
the  United  States  navy,  and  entitled  to  his 
|)ay  and  emoluments  as  such. 

He  further  states,  that  he  had  reported  him- 
self to  the  Secretary  of  the  Navy  for  duty,  and 
had  demanded  his  pay  of  the  same;  but  that 
the  Secretary  had  refused  to  recognize  him  as 
an  officer  of  the  navy,  or  to  make  any  pay- 
ment to  him  as  such. 

The  court  below  refused  the  mandamus, 
and  dismissed  the  application. 

The  case  is  now  before  us  for  review. 

It  is  not  pretended  that  there  has  been  any 
stipulation,  either  by  act  of  Congress  or  by 
treaty  between  this  government  and  Texas,  by 
which  the  officers  of  her  navy  were  to  become 
incorporated  into  the  navy  of  the  United 
States,  as  a  consequence  of  the  annexation ;  but 
It  is  supposed  to  result  from  a  proper  construe- 
tion  and  understanding  of  one  of  the  stipula- 
tions contained  in  the  second  joint  resolution 
of  Bfarch  1,  1845.    The  part  material  is  as  fol- 

"Said  8Ute  (Texas),  when  admitted  into  the 
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Union,  after  oeding  to  the  United  Statee  «] 
public  edifices,  fortifications,  barracks,  porti 
and  harbors,  navy  and  navy  yards,  docki 
magazines,  *arms,  armaments,  and  all  [*10< 
other  property  and  means  pertaining  to  tJi 
public  defense  belonging  to  Texas,  shall  reti^ 
all  the  public  funds,^  etc  5  Statutes  m 
Larse,  p.  797. 

The  argument  Is,  that  the  term  ''oavj^ 
properly  mcludes,  not  only  the  vessels  of  wsi 
their  armaments  and  equipments,  but  also  tb 
usual  complement  of  officers  and  crew  oi 
board  the  respective  vessels;  and  that  it  is  ii 
this  sense  the  term  is  used,  and  should  be  ua 
derstood,  in  the  joint  resolutions. 

We  think  not,  but,  on  the  contrary,  are  o 
opinion  that  it  relates  exclusively  to  the  shin 
of  war  and  their  armaments  belon^ng  to  tbi 
naval  establishment  of  Texas,  which,  aoconi 
ing  to  the  compact,  were  to  become  the  prop 
erty  of  the  United  States. 

The  two  governments  were  not  negotiaiia| 
about  persons  holding  public  employments  ii 
Texas,  or  in  respect  to  any  place  or  proviaioi 
for  that  class,  on  the  breaking  up  of  the  <rid 
government  and  its  reconstruction  for  adniiii< 
sion  into  the  Union,  but  in  respect  to  her  mdi- 
lie  property,  which  she  was,  generally,  disaoled 
from  holding,  under  the  Constitution  of  tin 
United  States,  after  her  admission,  as  It  fdl 
under  the  jurisdiction  and  direction  of  tin 
federal  government. 

The  resolution  provides  for  ceding  to  tki 
United  States  all  public  edifices,  fortifications 
barracks,  ports  and  harbors,  navy  and  navj 
yards,  docks,  magazines,  etc.,  and  all  othei 
property  and  means  pertaining  to  the  publk 
defense. 

The  phraseology  is  appropriate  for  the  pur 
pose  of  conveying  the  property  of  the  one  gov 
emment  to  the  other,  but  exceedingly  inii^ 
and  unfortunate  if  intended  to  embrace  per 
sons  or  other  public  officers,  as  contended  fn 
by  the  plaintiff. 

The  argument  in  favor  of  including  the  oA 
cers  of  the  navy  of  Texas  in  the  transfer  of  thi 
ships  might  be  urged  with  equal  force  by  thi 
officers  and  hands  in  charge  of  the  navy  yard 
or  of  those  at  the  time  in  charge  of  the  fortii 
cations;  for  the  term  "navy,"  in  the  oonnee 
tion  in  which  it  is  used,  no  more  includes,  m 
vi  termini,  the  officers  and  crew  on  board,  thn 
the  term  "navy  yard*'  includes  the  officen 
and  hands  in  charge  of  that  part  of  the  publk 
property,  or  the  term  "fortincations"  includM 
the  officers  and  soldiers  of  the  republic  engagid 
in  manning  them. 

The  construction  contended  for  we  thlal 
altogether  inadmissible,  and  properly  rejeetei 
by  the  court  below. 

We  are  also  of  opinion,  that  if  the  plalntii 
had  made  out  a  title  to  his  pay  as  an  offioer  ol 
the  United  States  navy,  a  mandamus  wonk 
not  lie  In  the  court  below  to  enforce  the  paj 
ment. 

The  Constitution  provides,  that  no  rnone] 
shall  be  drawn  from  the  treasury  but  In  conse 
quenoe  of  appropriations  made  *by  law.  [*!•] 
Art.  I.,  sec  9.  And  it  is  declared  by  act  o 
Congress  (3  Statutes  at  I^rge,  p.  689,  see.  S) 
that  all  moneys  appropriated  for  the  use  of  Hi 
war  and  navy  departments  shall  be  drawn  froi 
tYie  iresaur^  Vy  warrants  of  the  Secretary  o 
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klM  Treasury,  upon  the  requisitioxui  of  the  Sec- 
rat&riet  of  these  dcpartmenU,  countersigned 
lij  the  second  comptroller. 

And,  by  the  Act  of  1817  (3  Statutes  at  Large, 
f.  367,  sees.  8,  9),  it  is  made  the  duty  of  the 
eomptrollers  to  oountersiffn  the  warrants  only 
ii  eases  when  they  shall  be  warranted  by  law. 
And  all  warrants  drawn  by  the  Secretary  of 
the  Treasury  upon  the  treasurer  shall  specify 
the  particular  appropriations  to  which  the  same 
iksll  be  charged;  and  the  moneys  paid  by  vir- 
toe  of  such  warrants  shall,  in  conformity  there- 
with, be  charged  to  such  appropriations  in  the 
booln  kept  by  the  comptrollers;  and  the  sums 
ippropriated  for  each  branch  of  expenditure 
in  the  seyeral  departments  shall  be  solely  ap- 
p1i«i  to  the  object  for  which  they  are  respec- 
\Mj  appropriated,  and  no  others.  2  Statutes 
tt  Large,  p.  535,  sec.  1. 

Formerly,  the  moneys  appropriated  for  the 
wtr  and  nayy  departments  were  placed  in  the 
tretflury  to  the  credit  of  the  respective  secre- 
taries. That  practice  has  been  changed,  and 
tU  the  moneys  in  the  treasury  are  in  to  the 
eradit  or  in  the  custody  of  the  treasurers,  and 
ctn  be  drawn  out,  as  we  haye  seen,  only  on 
the  warrant  of  the  Secretary  of  the  Treasury, 
eountersigned  by  the  comptroller. 

In  the  case  of  Mrs.  Decatur  y.  Pauldins  (14 
Men,  407),  it  was  held  by  this  court  that  a 
mtndamus  would  not  lie  from  the  Circuit  Court 
of  this  District  to  the  Secretary  of  the  Navy  to 
eompel  him  to  pay  to  the  plaintiff  a  sum  of 
money  claimed  to  be  due  her  as  a  pension  un- 
der t  resolution  of  Congress.  There  was  no 
ijuieition  as  to  the  amount  due,  if  the  plaintiff 
wM  properly  entitled  to  the  pension;  and  it 
wti  maoe  to  appear,  in  that  case,  affirmatively, 
on  the  /application,  that  the  pension  fund  was 
ample  to  satisfy  the  claim.  The  fund,  also, 
was  under  the  control  of  the  Secretary,  and 
the  money  payable  on  his  own  warrant. 

Still  the  court  refused  to  inquire  into  the 
merits  of  the  claim  of  Mrs.  D.  to  the  pension, 
or  to  determine  whether  it  was  rightfully  with- 
held or  not  by  the  Secretary,  on  the  ground 
that  the  court  below  had  no  jurisdiction  over 
the  esse,  and,  therefore,  the  question  not  prop- 
erly before  this  court  on  the  writ  of  error. 

The  court  say,  that  the  duty  required  of  the 
Secretary  by  the   resolution  was  to  be  per- 
formed by  him  as  the  head  of  one  of  the  execu- 
tive departments  of  the  government,  in  the  or- 
dinary  discharge  of  his  olKcial  duties;  that,  in 
lOS*]  general,  such  *dutie8,  whether  imposed 
by  act  of  Congress  or  by  resolution,  are  not 
mere  ministerial  duties;  that  the  head  of  an 
executive  department  of  the  government,   in 
the  administration  of  the  various  and  impor- 
tant concerns  of  his  office,  is  continually  required 
to  exercise  judgment  and  discretion;  and  that 
the  court  could  not  by  mandamus  act  directly 
ipon  the  officer,  and  guide  and  control  his  judg- 
ment or  discretion  in  matters  committed  to  his 
lare  hi  the  ordinary  discharge  of  his  official 
lotiea. 

The  court  distinguish  the  case  from  Kendall 

T.  The   United  States,  12  Peters,  524,  where 

there  was  a  mandamus  to  enforce  the  perform- 

ince  of  a  mere  ministerial  act,  not  involving, 

II     on  the  part  of  the  officer,  the  exercise  of  any 

judgment  or  discretion. 
i\       Tlie  prineipla  of  the  case  of  Mrs.  Decatur  b 


decisive  of  the  present  one.  The  facts  here  are 
much  stronger  to  illustrate  the  inconvenience 
and  unfitness  of  the  remedy. 

Besides  the  duty  of  inquiring  into  and  ascer- 
taining the  rate  of  eompiensatlon  that  may  be 
due  to  the  officers,  under  the  laws  of  Congress, 
no  payment  can  be  made  unless  there  has  been 
an  appropriation  for  the  purpose.  And  if 
made,  it  may  have  become  already  exhausted, 
or  prior  requisitions  may  have  been  issued  suf- 
ficient to  exhaust  it. 

The  Secretary  is  obliged  to  inauire  into  the 
condition  of  the  fund,  and  the  claims  already 
charged  upon  it,  in  order  to  ascertain  if  there 
is  money  enough  to  pay  all  the  accruing  de- 
mands, and  if  not  enough,  how  it  shall  be  ap- 
portioned among  the  parties  entitled  to  it. 

These  are  important  duties,  calling  for  the 
exercise  of  judgment  and  discretion  on  the  part 
of  the  officer,  and  in  which  the  general  cred- 
itors of  the  government,  to  the  payment  of 
whose  deman<b  the  particular  fund  is  applica- 
ble, are  interested,  as  well  as  the  government 
itself.  At  most,  the  Secretary  is  but  a  trustee 
of  the  fund  for  the  benefit  of  all  those  who  have 
claims  chargeable  upon  it,  and,  like  other  trus- 
tees, is  bound  to  administer  it  with  a  view  to 
the  rights  and  interests  of  all  concerned. 

It  will  not  do  to  say,  that  the  result  of  the 
proceeding  by  mandamus  would  show  the  title 
of  the  relator  to  his  pay,  the  amount,  and 
whether  there  were  any  moneys  in  the  treasury 
applicable  to  the  demand;  for,  upon  this 
ground,  any  creditor  of  the  government  would 
be  enabled  to  enforce  his  claim  agiainst  it, 
through  the  head  of  the  proper  department,  by 
means  of  this  writ,  and  the  proceeding  by  man- 
damus would  become  as  common,  in  the  en- 
forcement of  demands  upon  the  government,  as 
the  action  of  assumpsit  to  enforce  like  demands 
against  individuals. 

For  these  reasons  we  think  the  writ  of  man- 
damus would  *not  lie  in  the  case,  and  [*103 
therefore,  also,  properly  rcfusod  by  the  court 
below,  and  that  the  judgment  should  be  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  artrued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  aame  is 
hereby  affirmed. 


THS  HEIRS  OF  C.  and  M.  DK  ARMAS,  Appel- 
lants, 

V. 

THE  UNITED  STATES. 
Practice — ^judgment,  when  finaL 

An  order  of  tbc  District  Court,  sustnlnlnc  a  de- 
murrer to  a  petition  because  it  was  multifarious, 
and  because  the  names  of  the  i^ersons  claiming  or 


Non.— As  to  what  is  a  "final  decree**  of  Judg- 
ment from  which  appeal  lies,  see  notes  to  5  L.  wL 
U.  8.  302 :  4  h.  ed.  U.  8.  07 ;  49  L.  ed.  U.  &.  1001 ; 
62  L.  B.  A.  515. 
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lo  poBsessiop  of  ^e  land  which  the  petitlonen  al-        Mr.  Justice  Juatloe  Taney  deliTered  the  opia« 

leged  to  belong  to  them  were  not  set  forth,  was    z^^  nf  *h^  «w«H»f. 

not  a  final  Jutoment  or  decree  from  which  an  ap-    '"V.  oourc. 

peal  lies  to  this  court  This  case  is  brought  here  by  appeal  from 

the  District  Court  of  the  United  States  for  the 

THIS  case  came  up  by  appeal  from  the  Dis-  District  of  Louisiana, 
trict  Court  of  the  United  States  for  the       It  appears  that  a  petition  was  filed  by  the 

District  of  Louisiana.  appellants,  claiming  an  inchoate  title  to  cer- 

It  was  a  petition  in  the  District  Court  relat-  tarn  lands,  under  Spanish  grants,  which  they 

ing  to  land,  the  circumstances  of  which  it  is  alleged  the  United  states  were  bound  to  per- 

unnecessary  to  state  any  further  than  they  are  feet;  but  that  these  lands  had  been  sold  by  the 

referred  to  in  the  opinion  of  the  court,  as  the  United  States  to  divers  persons  unknown  to 

case  went  off  upon  a  point  of  jurisdiction.    It  the  petitioners.     They  therefore  prayed  that 

was  argued  by  Mr.  S.  S.  Prentiss  and  Mr.  Per-  the  validity  of  their  claim  might  be  inquired 

in  for  the  appellants,  and  Mr.  Clifford  (Attor-  into,  and  that  they  be  allowed  to  locate  the 

ney-General)  for  the  United  States.  same  number  of  arpents  upon  the  public  do- 

That  part  of  the  argument  of  the  Attorney-  main,  according  to  the  provisions  of  the  Act 

General  which  related  to  the  point  of  jurisdie-  of  Congress  of  May  26,  1824,  sec  11,  which 

tion  was  as  follows:  was   e^nded    to    Louisiana   by    the    Act    of 

On  the  part  of  the  United  States  it  is  con-  June  17,  1844. 
tended,  that  the  Supreme  Court  has  no  juris-       The  proceedings  upon  thb  petition,  as  stated 

diction  under  the  second  section  of  the  Act  of  in  the  record,  appear  to  have  been  irregular 

1824,  or  under  any  other  act,  unless  in  cases  and  confused,  and  it  is  unnecessary  to  state 

where  the  judgment  or  decree  in  the  court  be-  them  at  large.    It  is  sufficient  to  say,  that  the 

low  nmde  final  disposition  of  the  suit.  district    attorney    demurred    to   the    petition. 

This  point  has  been  repeatedly  ruled,  on  the  setting  forth  various  causes  of  demurrer,  that 
twenty -fifth  section  of  the  Judiciary  Act,  by  the  petitioners  afterwards  amended  their  pe- 
the  unanimous  judgment  of  the  court,  and  is  tition,  and  that  the  district  attorney  again  de- 
believed  no  longer  to  be  an  open  question,  murred;  *and  after  various  other  pro-  [*105 
Houston  T.  Moore,  2  Wheat.  433;  Gibbons  v.  ceedings,  the  record  states  that  the  following 
Ogden,  0»  Wheat.  448;  Weston  et  al.  v.  City  judgment  was  entered  on  the  minutes: 
Council  of  Charleston,  2  Peters,  449;  Winn's  "The  demurrers  to  the  original  and  to  the 
Heirs  v.  Jackson  et  al.  12  Wheat.  135.  amended  petition  of  petitioners,  submitted  to 

"The  word  'final'  must  be  understood  as  the  court  yesterday,  having  been  considered  by 
applying  to  all  judgments  and  decrees  which  the  court,  it  is  now  order^,  adjudged  and  de- 
determine  the  particular  cause."  Weston  et  al.  creed,  that  the  4th  ground  of  demurrer  set 
T.  City  Council  of  Charleston,  2  Peters,  p.  464,  forth  in  the  demurrer  to  the  original  petition  be 
485.  sustained,  and  that  the  1st,  2d,  3d,  5th,  6th, 
104*]  *The  Act  of  1824  follows  very  closely  7th,  and  8th  grounds  set  forth  in  said  demurrer 
the  requirements  of  the  Judiciary  Act  in  this  be  overruled,  it  appearing  that  said  last  men- 
respect.  The  second  section  provides,  "And  in  tioned  grounds  of  demurrer  have  been  removed 
all  cases  the  party  aeainst  whom  the  judgment  by  petitioner's  amended  petition. 
or  decree  of  the  said  District  Court  may  be  *<It  is  further  ordered,  that  the  Ist  and  2d 
finally  given  shall  be  entitled  to  an  appeal,  grounds  of  demurrer,  set  forth  in  the  demurrer 
within  one  year  from  the  time  of  its  rendition,  of  respondents  to  the  amended  petition  of  peti- 
te the  Supreme  Court  of  the  United  States,  the  tioners,  be  sustained  and  that  the  3d  ground 
decision  of  which  court  shall  be  final  and  con-  of  demurrer,  set  forth  in  said  demurrer  to  said 
elusive  between  the  parties;  and  should  no  ap-  amended  petition,  be  overruled." 
peal  be  taken,  the  judgment  or  decree  of  the  The  grounds  of  demurrer  sustained  by  the 
said  District  Court  shall,  in  like  manner,  be  District  Court  were,  that  the  petition  was  mul- 
final  and  conclusive.'*  tifarious,  and  that  the  names  of  the  persons 

The  appeal   is   allowed  only   to  the   party  claiming  or  in  possession  of  the  land  which  the 

against  whom  the  judgment  or  decree  may  be  petitioners  alleged  belonged  to  them  were  not 

finally  given;  and,  further,  to  place  the  point  set  forth. 

beyond  doubt,  in  case  no  appeal  be  taken,  it  is       The  appeal  was  taken  from  the  judgment 

specially  provided  that  the  judgment  or  decree  above  recited.     But  evidently  that  judgment 

of  the  District  Court  shall  be  mial  and  conclu-  is  not  a  final  judgment  or  decree.    For  the  peti- 

sive.  tion  is  not  dismissed,  nor  is  the  title  of  the  pe- 

In  this  case  no  final  decree  was  made.    Some  titioners  to  the  land  claimed  by  them  finallj 

points  in  the  demurrer  being  sustained,  the  pe-  adjudicated,  nor  their  right  to  locate  the  same 

titioners  appeal.    The  petition  is  not  dismissed,  number  of  arpents   upon  the  public   domain, 

but,  from  aught  that  appears  in  the  record,  is  Nothing  is  decided  but  a  question  of  pleading 

still  open  to  a  rehearing.    It  is  cleariy  withm  ^„^  ^  question  as  to  proper  parties.    The  peti- 

the  discretionary  power  of  the  district  judge  to  ^^^^  appears  to  be  still  pending  in  the  District 

allow  the  appellants  to  amend  and  avoid  the  ^^^    ^^^  ^^^  objections  upon  which  the  court 

objectiomi  raised.    ^^  »"  «J^"*«'^^^/„^»^^  decided  against  the  petitioners  might  be  i^ 

cree  has  not  been  passed,  and  no  appeal  will  ^^^^   .^^^^^  appellants  desired  it,  by  an  ap- 

The  wcord  does  not  show  that  the  proceed-  Pj'^t*'^''  ^^^^  court  for  leave  to  amend.    But 

ings  in  the  court  below  are  closed;  coniequent-  '^  the  petitioners  did  not  move  for  leave  to 

ly  no  case  is  made  within  the  provisions  of  amend,  and   preferred  taking   the   opinion  of 

Uw  authorizing  an  appeal.    The  petition  and  this  court  upon  the  questions  decided  agahi^ 

plBMdmgB  are  still  within  the  oontrol  ol  the  them  in   the  District  Court,  then,  under  th« 

coart  below*  opinion  given  by  that  court  upon  the  demurrec; 

SSJf  Howard  •• 
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K  should  ha^  prooeeded  to  pass  a  final  decree  in  the  States  of  Louisiana,  etc**    The  first  of 

dismissing  the  bill.   An  appeal  from  that  decree  these  acts  is  in  the  4th  volume  of  the  Stat- 

would   hare  brought   the   case   legally   before  utes  at  Large,  p.  62;   the   last  one  is  to  b« 

this  court,  and  authorized  it  to  examine  the  found  in  the  5th  Tolume  of  the  same  work,  p. 

pounds  upon  which  the  decree  had  been  made.  676. 

But  as  there  is  no  final  judgment  or  decree,  The  appeal  is  from  the  United  States  Dis- 

we  have  no  jurisdiction,  and  consequently  the  trict  Court  for  Louisiana,  sitting  as  a  court 

appeal  must  be  dismissed*  of  equity,  under  the  provisions  of  the  first  re- 

Order  ^^^^  •*^* 

__ ,                             X    t    u      J        Av    X  *The  second  section  of  this  act  pro-  [•107 

This  cause  came  on  to  be  heard  on  the  tran-  ^ ^^      a^hat   every  petition   or   suit  shall   be 

?f"tt  ?!  *^2/!*^^  ^'f/"  i^^^'!*"^^,  ^."r*  ®'  conducted  as  in  a  court  of  equity,  etc.;  and  in 


trict  Court  m  this  cause   it  is  thereupon  now  ^^  ^j^^  Supreme  Court  of  the  United  States, 

fa«re  ordered  and  decreed  by  this  court,  that  ^j^^  decision  of  which  court  shall  be  final  and 

this  appeal  be,  and  the  same  is  hereby  dis-  conclusive  between  the  parties,"  etc 

missed  for  the  want  of  junsdiction.  The  ninth  section  of  said  act  has  this  pro- 

—  vision:    "That  it  shall  be  the  duty  of  the  dis- 

THE  UNITED  STATES,  Appellants,  trict  attorney   of   the  United   States   for  the 

Y,  district  in  which  the  suits  authorized  by  this 

THOBiAS  CURRY  and  Rice  Garland.  ^^^  "^^^^  ^  instituted,  in   every  case  where 

the  decision  is  against  the  United  States,  and 

Appeal  taken  by  district  attorney  and  sane-  the  claim  exceeds  one  thousand  acres  to  make 

tioned  by  Attorney-General  is  sufficient  un-  out  and  transmit  to  the  Attorney-General  of 

der  Act  of  1824 — attornejr  or  solicitor  cannot  the  United  States  a  statement  containing  the 

withdraw  from  cause  without  permission  of  facts  of  the  case,  and  the  points  of  law  on 

eourt— citation,  time  of.  which  the  same  was  decided;  and  if  the  Attor- 

The  9th  secUon  of  the  Act  of  2eth  of  Msy.  1824.  ney-General  shall  be  of  opinion  that  the  de- 

Klatlve  to  the  action  of  the  Attorney-General  in  cision  of  the  District  Court  was  erroneous,  it 

tties  of  appeal.  Is  pnlj  directory,  and  Its  non-oh-  ghall  be  his  duty  to  direct  an  appeal  to  be  made 

lerrance  does  not  vitiate  an  appeal,  provided  It  be  .^  . ,  ^  ia,„^,««»«  r'/>«..i.  ^*  ♦!,-  tt«U-^  cf.f^.   -«^ 

aken  bj  the  district  attorney  and  sanctioned  in  to  the  Supreme  Lourt  of  the  United  States,  and 

tklB  court  by  the  Attorney-General.  to   appear  and    prosecute   the   said   appeal   in 

11  ^Jf!L^^J  uL  w« '2«f  J25°  nL«  "Al"tl«5i"  ^^^^  court ;  and  it  shall  be  the  further  duty  of 

Dime,  after  it  has  been  entered  upon  the  record.  ,»       j-  a.  •  \      xi,         _   x       v    xt.     •     *z^ 

withoat  the  leave  of  the  court,  and  the  service  of  the   district   attorney  to  observe  the  instruc- 

a  citation  upon  him.  in  case  of  appeal.  Is  as  valid  tions   given   to   him   by  the  Attorney-General 

u  11  tervea  on  the  party  himself.  in  that  resnprt " 

The  opinion  of  the  court  In  the  case  of  Vlllabo-  mV^   j  respect.         ^.  .   .  .  ^       .     -  _      .  . 
IM  T.  The  United  States,  ante,  p.  81.  again  as  The  decree  of  the  District  Court  of  Louisiana 
Mrted,  vis.,  that  the  appellant  must  prosecute  his  sought  to  be  appealed  from  was  rendered  and 
ipoeal  to  the  next  succeeding  term  of  this  court,  signed   on  the  26th  day  of  June,  1846. 
ind  whenever  the  appeal  Is  taken  by  entering  it  In  ^^IT  au     e*u     r  Vr          u       \oAa    *u     *  n 
the  clerk's  office,  the  adverse  party  must  be  cited  ^^  the   oth  of  JNovember,   184o,  the  follow- 
to  appear  at  that  time.  ing  petition  was  filed,  upon  which  the  follow- 

deSr/SS  ii^'SS^y^ler^^mi  To'd"  tS'efe  IVll  ing  proceeding,  of  the  court  tcK,k  place,  riz- 

citation  to  the  adverse  party  to  appear  on  the  7th  J-O   the   Hon.   1.   rl.   McOaleo,  Judge   of  the 

of  December.  1846  (the  commencement  of  the  sue-  District  Court   of   the   United   States   for  the 

ceedlng  term  of  this  court),  the  case  was  not  rs-  District  of  Louisiana. 

Diored  upon  that  appeal.  i-rioi,.twv  t^i  x^uioi»ii». 

A  party  may  take  a  second  appeal   where  the  -'■"^  petition  oi   the   United  states   respect- 

fint  has  not  been  legallT  prosecuted.     But  In  the  fully  shows,  that  it  is  believed  there  is  error 

KS3'.?r«!£?t'o'?r»'  Sl.'*"""'  **  ""■  ™  *»>*  J"<JK">«nt  rendered  against  them  in  thta 

The  appeal  must  therefore  be  dismissed,  on  mo-  honorable  court   on   the   twenty -sixth   day   of 

tton.  June  last,  1846,  in  the  matter  of  Curry  and 

mmS  WM  an  appeal  from  the  District  Court  ^'^tt^'-rJtL^^^^  tw  v^.r  ..„«„,  n..v 

1  of  the  Unite/ feute.  for  Louisiana,  involv-  ^J^J^^Z  in„w^.^^»nn»»i  I°Z  J^v.J  ^^Z 

iig  the  title  to  a  large  body  of  land  in  that  '*.1'''.'!,1„**'  f  \„  ♦!     1"^      to  be  taken  from 

SUte.    The  proceedinis  of  the  District  Court  ??'-tpi!  sTt  .                    ^^"'"'' 

:;:rt"2S''in^th':^S-nt*^?  T7J,X  "S^^^'^)     ^»'-"  ^-  «"-»*.  Atfy  U.  8. 

which  the  reader  is  referred.  Judge's  orders  thereon. 

Mr.  Curry  moved  to  dismiss  the  appeal,  as  Let    this    petition    be    filed   and    an   appeal 

hamg  been  irregularly  brought  up.  granted  as  prayed  for. 

The  motion  was  argued  by  Mr.  Curry  and  (Signed)                      Theo.  H.  McCaleb, 

Hr.  Jones,  in  favor  of  it,  and  Mr.  Clifford,  At-  U.  S.  Judge. 

torney-General,  against  it.  *Let  the  said  appeal  be  returnable  on  [*108 

Mr.  Curry  said  that  the  proceedings  in  this  the  second  Monday  of  January,  1847. 

eue  were    had   under   the   law    of    Congress,  (Signed^                    Theo    H.   McCaleb, 

puaed  the  26th  of  May,  1824,  "enabling  claim-  U.    S.    Judge, 

lati  to  land    (within   the  State  of  Missouri,  Let  the    return   day  of  the  appeal   in   thii 

He.)  to  institute  proceedings  to  try  the  validi-  case  be  extended  to  the  third  Monday  of  Febru* 

tf  of  their  claims"  etc.;  which  is  revived  by  ary  next,  1347. 

the  Act  of  the  17th  June,  1844,  by  ''An  Act  to  (Signed)                    Theo.  H.  McQakb, 

pnnde  for  the  Mdjuatment  of  land  eUims  with-  \3.  ^  ^^^^. 
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And  on  th«  IStli  i»j  of  February,  1S4T,  the  entered)    nor  did  aiij  lune  natll  the  j«ar  al- 

foUowing  ODtr;  wa*  made  od  the  minute*,  to  towed  to  appeal  in  bad  elapsed.    ConiequcntlT 

witi  there  wat  no  appeal  within  the  year.     Bee  the 

Saturda;,    Februarr    13th,   IMT.  =»"«  o'    Villaboloi   r.   The   United  States,   da- 

Preaent,  the  Hon.  T.  H.  UcCaleU  "^'^  ■'  ^^  present  term  of  tbii  court.    Anta. 

Currj  and  Garland  1  ^^1    „,  

T.  l  '■  ^'■"v  **•  ■><>  Mirioa  ol  the  eiUtton  of 

The  United  State*.  J  appeal,  even  if  it  had  iwuod  lo  time,  on  Uw 

Upon  motion  of  Thoma*  J.  Durant,  United  appeUees,  as  t*  required  by  law. 
Gtatea  dUtrict  attorney,  that  the  land  oaute       3   That  no  appeal  haa  been  directed  to  be 

No,  1,  and  entitled  as  above,  appeal  ha*  been  "^^^   "    '''•    Supreme    Court    of    the    United 

granted  from  the  judgment  rendered  therein  to  Stetee  in  this  ease  bT  the  Attorney -General,  ao 

the   Suprwne  Coart  of  the   United   SUtes,  at  '""  ^^   record  shows,  in  tbo  manner   pre- 

WashingtiMi,  and  that  the  said  appeal  haa  been  ?J^'"^  J?  *''■  """  •««*"™'  •*  ""e  Act  of  SOlh 

made  returnable  on  a  aubsoquent  da;  during  '^fi  'B24. 

the  present  seesjon  of  the  Supreme  Court,  and       *"-   Cutford    (Attorney- General)    oonteoded, 

not  on  the  first  day  of  the  said  term,  a*  the  ""  **>*  P"^  °'  ^^  United  SUUi,  that  the  ap- 

practiee  generally  i*i  to  the  end  that  aaid  case  ?«•■  *»■  "o*  •**'en  In  fact  until  the  13th  Feb- 

Of  appeal  might  have  its  ahanea  of  being  tried  ""'y.  !«':  that  an  appellant  may  withdraw 

during  the  pre*ent  session;  and  as  no  object  »"  'PPf^l  •"^  "»«"  't;  that  the  appeal  waa 

-111  ha  gained  by  iaauing  olUtion  to  the  «p-  prayed    in   open   court,   when   no   citation   was 

rJllees,  Erecting  them  to  appear  at  any  other  necessaryj  that  the  dtation  was  not  neeessari- 

;Inje  than  on  the  first  day  of  the  said  term  of  'X  ■  P^^t  of  the  record,  and  therefore  was  do 

aald   court,   it   U    therefore    ordered,   that   the  P«f*  "^  *  "'it  of  error;  that  If  serred  at  any 

order  upon  the  said  petition  of  appeal  in  aaid  '""«  ^^°^  t^e  return  da;-,  the  aervlae  U  good. 

eauae  be  so  amended  as  to  make  It  returnable  ,    ^°r  theae  and  other  views  he  referred  to  4 

on  or  before  the   commencement  of  the   next  !*■   ^P-   ''8;    Code  of   Practice,  art    494;    « 

annual  session  of  the  Supreme  CourL  Smith,  Ch.  Pr.  14,  ST;  2  Cranch,  33;  B  BinneT, 

Mr.    Cnrty    further    said,    that    no    dtation  '8;  6    Masa.    43G;  8    Howard,    Z9S;  4    Cranch, 

upon  this  order  was  issued  until  the  14th  of  l";  ' /""rs,  4BB;  7  Peten,  UT. 
August,  1B47.    But  at  that  tima  the  year  with-        Mr.  Jones,  In   support   of  the    motion,  eon- 

in  which  an  appeal  could  be  taken  had  ai-  tended,  that  the  8th  section  of  the  Art  of  I8i4 

pired    for    more    than    a  month.     The  ciUtlon  ''•d  not  been  complied  with;  "that  the  ['HO 

waa   alio   irrogularlj   aervcd.     The   following  ''e^t  of  appeal  waa  limited  and  not  abaolnte, 

extract    from  Ihs    r«»rd    shows    the    d^te    of  "'"'"  'he  id  and  9th  sections  of  that  act;  that 

the  ciUtion,  and   its  irregular  service;  the  public  interest  required  that  fnvoloui  ease* 

United  States  District  Court  for  the  District  •""»"    "">'   bo   brought   up;    that  the   aarrlea 

of  Louisiana  upon  an  attorney  waa  not  sufGcient;  that  R  de- 

To  Thomae  Ciirry  and  Rice  GarUnd,  greeting:  P^n^ed  on   the  rules  of  the  court  to  make  i^ 

You  are  hereby  dted  and  admonished  to  be  ■°.  ""d  here  there  wore  no  rules;   that  a  ref^ 

and  appear  befofti  the  Supreme  Court  of  the  "e""  *»  the   record  would  disprore   that  tk^^ 

United    SUtee    of    America,    to    be    holden    at  13th  of  February,  1847    was  the  tlma  of  ap^, 

Washington  city,  on  the  first   Monday  of  De-  P**'-  »"<!  •how  that  this  order  was  merely      ^ 

cember  next,  pursuant  to  an  order  of  appeal  modification  of  an  existing  appeal. 
granted    on    the    thirteenth    day   of    February,        ,,„.,,._ 

1847,  by  the  district  Judge  of  the  United  States       Mr.  Chief  Justice  Taney  delivered  the  opini.  ,>, 

for  the  District  of  Louisiana,  in  a  ccrtoin  suit  <•'  the  eourt:  ... 

109*]    *«hGrein    ynu    are    plaintiff    and    the        ^    motion    has    been    made    to   dtamias   L^^^ 

United  States  are  defendanta.  to  aho-v   cause,  <»»   'w  '•'•t  o'  jurisdiclion. 
If  any  there  be,  why  the  decree  rendered  on        The  appeal  was  taken  from  a  decree  of  tht 

the  second  day  of  May,  1846,  against  tlie  said  District   Court   of  the   United    Btatoa    for    th» 

appellants  and  in  yowr  favor,  should  not  he  '-ouisiana  District,  conflrming  lo  the  appellpo, 

corrected,  and  why  speedy  justice  should  not  ceriein    lends    which    they    claimed    under    » 

be  done  to  the  parties  In  this  behalf.  Spanish  grant.     The  decree  waa  made  on  th^ 

Witness  my  hand  and  seal,  at  New  Orleans,  2"  of  May,  !W8.     But  a  new  trial  was  afler- 

tUa  fourteenth  day  of  August,  A.  D.  1847.  ™""^   granted,   in   order   that   third   dctkiw, 

Theo.  H.  McCnIeb,  U.  S.  Judge.  "ho  also  claimed  title  to  the  land,  might  bv* 

Marshal'a   return.  '"!?-'""*";"" ?i,  "'    '''t*"''"'^!!, '»    ."».  «!*. 

F.  ji     .  ■.    =,.1     ,o.,         1  .1      »..  •ecoraing    to    the    practice    of    tha    Louisisrta 

Ree-d,   August   K7th,   1847,   and    on  the    8tti  R,at«  courts.     Pul:8oquently,  however,  the  pe- 

Bepteraber,   1847,   served   copies  of  the  above  mion  of  the  intervenors  waa  wUhdrnwa,  m^ 

dUtlM)    on   Wm.    C,    Hammer,   in    peraon,    at  »notlier  decree   was  pnssed  and  signed  on  th« 

Now  Orleans,  aaid  Wm.  C  Hammer's  names  «p-  2eth  of  June.  1846.  again  conflrming  the  title 

pearing   on    the    doeket   aa    attorney    for    the  of  the  present  appellees.    It  la  not  material  *4 

•hove  named  plaintiffs.  this   inquiry    whcllier   the    first   or   aeeond  d.e- 

Wm.   Shearer,  D'y  U.   8.  Hanhat.  cree    is    to    be    regarded    as    the    final   oos    b 

Filed  15th   November,  1847.  the  Distriet  Court. 

Mr.  Cariy  therefore    moved    to  dismiss    the        This  proceeding  by  new  trial   (Instead  of  ■-«- 

appeal,  on  the  three   fottowin;;  grounds,   vii.:  hearing,  as  in  chnnecry)   and  Intervention  was 

1.  Because  It  was  taken  and  entered  in  the  irregular.     And   the  court  seems  to  have  f«>1' 

elerk'a  office  on   the  6th  Novemlter,   1846,  and  towed  the  Louisiana  State  practice,  when  tlie 

mo  eftmUoB   laaued   or   was    served   lietnrc    the  actn  of  Con|!ress  dirrrt  that  the  proceedings    fn 

M»xt  term  of  tbu  court  after  the  auueal  was  auc^i  ckks  «\ia.\\  \itt  umli'>uAitA.  wcr^Vai  ia  the 
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rules  of  a  ocmrt  of  equity.    5  Statutes  at  Large, 
876;  8  Statutes  at  Large,  63. 

Chi  the  6th  of  November,  1846,  the  district 
attorney  presented  a  petition  to  the  district 
Judge,  praying  an  appeal,  who  thereupon 
passed  an  order,  indorsed  on  the  petition,  direct- 
ing it  to  be  filed  and  the  appeal  granted.  Fur- 
ther orders  of  the  district  judge  are  also  in- 
dorsed on  the  petition— one  directing  the  appeal 
to  be  returnable  to  the  second  Monday  of  Janu- 
ary, 1847;  another  extending  the  time  to  the 
thixd  Monday  in  February,  and  another  dated 
the  13th  of  February,  1847,  in  the  following 
words: 

**Upon  motion  of  Thomas  J.  Durant,  United 
States  district  attorney,  that  the  land  cause 
No.    1,    and    entitled    as    above,    appeal    has 
been  granted  from  the  judgment  rendered  there- 
in to  the  Supreme  Court  of  the  United  States, 
at  Washington,  and  that  the  said  appeal  has 
been  made  returnable  on  a  subsequent  day  dur- 
ing the  present  session  of  the  Supreme  Court, 
111*]  and  not  *on  the  first  day  of  said  term, 
as  the  practice  generally  is;  to  the  end  that 
said  case  of  appeal  might  have  its  chance  of  be- 
in^  tried  during  the  present  session ;  and  as  no 
object  will  be  gained  by  issuing  citation  to  the 
appellees,   directing   them   to   appear   at   any 
other  time  than  on  the  first  day  of  the  said 
term  of  said  court.  It  is  therefore  ordered,  that 
the  order  upon  the  said  petition  of  appeal  in 
said  caune  be  so  amended  as  to  make  it  return- 
able on  or  before  the  commencement  of  the 
next  annual  session  of  the  Supreme  Court. 

Afterwards,  on  the  14th  of  August,  1847,  a 
dtstion  was  issued,  requiring  the  appellees  to 
appear  in  this  court  on  the  first  Monday  in 
December  then  next  following.  The  citation 
itttes  the  decree  from  which  the  appeal  was 
made  to  have  passed  on  May  2,  1846,  and  refers 
to  the  order  above  recited  as  an  appeal  granted 
OB  the  day  the  order  bears  date.  It  was 
lerred,  as  appears  by  the  return  of  the  marshal, 
on  the  8th  of  September  following,  on  the  at- 
torney whose  name  appeared  on  the  docket  as 
the  attorney  for  the  petitioners,  who  are  the 
present  appellees.  But  the  affidavit  of  the  at- 
torney haa  been  filed  here,  stating  that  he  was 
not  at  that  time  their  attorney — that  his  fee 
had  been  paid,  and  he  had  been  discharged  from 
all  duty  as  attorney  or  counsel  for  tbe  par- 
ties, and  had  so  informed  the  marshal  at  the 
time  of  the  service. 

In  this  state  of  the  facts,  several  objections 
hafe  been  made  to  the  validity  of  this  appeal. 
Two  of  them  may  be  disposed  of  in  a  very 
few  words. 

It  is  said  that  the  record  does  not  show  that 
this  appeal  was  taken  by  the  direction  of  the 
Attorney -General,  according  to  the  provisions 
of  the  9th  setion  of  the  Act  of  May  26,  1824. 
Wfl  think  there  is  no  force  in  this  objection. 
That  section  is  merely  directory  to  the  officers 
of  the  United  States,  and  intended  to  guard 
more  effectually  the  public  interests.  And  if 
the  appeal  is  taken  by  the  district  attorney, 
and  sanctioned  in  this  court  by  the  Attorney - 
General,  it  is  sufficient,  even  though  it  should 
appear  (which  it  does  not  in  this  instance) 
that  the  appeal  was  taken  without  his  previous 
direction. 

So,  too,  as  to  the  service  of  the  citation  on 
the  attorney.  It  is  undoubtedly  good  and  ac- 
wrikng  to  th0  mtMhliabed  practice  in  oourtf  of . 


chancery.  No  attorney  or  soHeitor  can  with- 
draw his  name,  after  he  has  once  entered  it  on 
the  record,  without  the  leave  of  the  court 
And  while  his  name  eontinues  there,  the  ad- 
verse party  has  a  ri^t  to  treat  him  aa  the  an- 
thorized  attorney  or  solicitor,  and  the  aenriot 
of  notice  upon  him  is  as  valid  as  if  served  09 
the  party  himself.  And  we  presume  that  no 
court  would  permit  an  attorney  who  had  ap- 
peared at  the  trial,  with  the  sanction  of  the 
party,  express  or  implied,  to  withdraw  his 
*name  after  the  case  was  finally  de-  [*112 
cided.  For  if  that  could  be  done,  it  would  be 
impossible  to  serve  the  citation  where  the  par- 
ty resided  in  a  distant  country,  or  his  place  of 
residence  was  unknown,  and  would  in  every 
case  occasion  unnecessary  expense  and  diffi- 
culty, unless  he  lived  at  the  place  where  the 
court  was  held.  And,  so  far  irom  permitting 
an  attorney  to  embarrass  and  impede  the  ad- 
ministration of  justice,  bv  withdrawing  his 
name  after  trial  and  final  decree,  we  thii^  the 
court  should  regard  any  attempt  to  do  to  aa 
open  to  just  rebuke. 

The  remaining  objection  is  a  more  serious 
one.  Has  this  appeal  been  taken  and  prosecu- 
ted within  the  time  limited  by  the  acts  of  Con- 
gress T  The  District  Court  appears  to  have 
acted,  in  relation  to  the  appeal,  as  it  did  in  its 
previous  proceedings,  under  the  erroneous  im- 
pression that  it  must  follow  the  practice  of  the 
Louisiana  State  courts;  without  adverting  to 
the  acts  of  Congress  which  conferred  on  the 
court  the  special  jurisdiction  it  was  exercisin|^, 
and  which  prescribe  the  manner  in  which  it 
shall  be  exercised.  There  was  no  necessity 
for  the  petition  to  the  district  judge  to  grant 
the  appeal.  It  was  a  matter  of  right  given  by 
law  after  final  decree,  which  the  court  eould 
not  refuse.  Nor  had  it  any  power  to  prescribe 
the  time  or  manner  in  which  the  record  was  to 
be  transmitted,  and  the  case  brought  before 
this  court.  That,  too,  is  regulated  by  acts  of 
Congress,  which  the  court  can  neither  change 
nor  modify.  All  the  orders,  theretore,  upon 
this  subject  were  unauthorized  and  void.  And 
the  validity  of  the  appeal  depends  altosether 
upon  the  laws  of  the  United  States,  without 
reference  to  the  laws  of  Louisiana  or  orders  of 
the  District  Court. 

The  acts  of  Congress  concerning  appeals  in 
cases  of  this  description  were  fully  considered 
by  the  court  in  the  case  of  Villabolos  v.  United 
States,  decided  in  the  early  part  of  the  present 
term,  and  the  previous  decisions  of  this  court 
referred  to  and  examined.  And  the  court  In 
that  case  held  that  the  appellant  must  prose- 
cute his  appeal  to  the  next  succeed  ag  term  of 
this  court,  and  the  adverse  party  be  cited  to  ap- 
pear at  that  time,  whenever  the  appeal  is  taken 
by  entering  it  in  the  clerk's  office.  In  the  case 
before  us,  the  appeal  was  filed  in  the  clerk's 
offioe  November  5,  1846.  The  next  succeeding 
term  of  this  court  commenced  on  the  7th  of 
December  in  the  same  year.  But  there  was  no 
citation  to  the  adverse  party  to  appear  at  that 
time,  and  consequently  the  case  was  not  re- 
moved to  this  court  upon  that  appeal.  The 
citation  which  issued  on  the  27th  of  August, 
1847,  would  not  bring  up  an  appeal  returnable 
to  December  Term,  1846. 

It  is  true,  that,  although  this  appeal  was  not 
prosecuted,  yet  the  district  attorney  might  have 
taken  another  appeal  at  aiij  ^IVmA  "wW:^-  \^  VV% 


lit                                   SoruuB  Coun  or  mi  Ukitd  Statr.                                   UiI 

ia  K  year  fTam  th«  dAto  of  the  decree,  snd  THOlfAS  DAVIS,  PUlntJff  In  Enor, 

brought  It  up  bj  a  citatioii  returnable  to  the  t. 

December  Term,  1847.    The  right  of  a  party  WILLIAM  H.  TILE8T0N  ft  OOMPANT. 

to  take  a  eecond  appeal  where  the  tint  had  not 

been  legally  proucuted  was  decided  in  the  caee  Bill  to  enjoin  Judgment,  ehowinK  eomplalnant'i 

of  Yeaion  t.  l>nox,  8  Peten,  123.    Id  that  tgnoranca  of  defenee  at  law,  and  comblnaticn 

cue,   the   lint   appeal   was   dUmiMcd   by   the  to  defeat  hie  right  of  offiet,  not  demurrabh. 

eonrt,  for  the  want  of  a  proper  citation.     And 

the  appellant,  before  the  expiration  of  the  time  Where  a  bill  of  eqaltr  lotiiht  to  eolaln  a  Jndf 

Umited  by  law  for  annealing,  entered  a  weond  ai«>t>   ■>")   charged   tbat   the  compLalnant   bad   a 

appeal  in  the  Circuit  Court,  «id  cit«l  the  ad-  f.^^  5Ei1,Tua»  tt  5'^  ^V.  KlXr^  ^iSl 

verse  party  to  appear  at  the  term  of  thii  court  him.  and  charged  alio,  that  be  was  entitle  to  pay 

next  following  tne  eecond  appeal;  and  the  eoc-  ^•j.^*'"  '^,'S^  depredntfil  ooie*  of  a  particular 

«.d  .pp«i  .1-  Md  j»d.  If  ih.nr«r.,  th,  X'hV.',%'„:r.a"5;n':.ror>"aKrbifi°.'S 

order  of  February  13,  1847,  could,  ae  contended  demurred  to.  It  wai  error  In  tlw  court  below  to 

for  in  the  argument,  be  regarded  aa  a  lecond  euatain   the  demurrer, 
appeal,  the  case  would  be  regularly  before  the 

court,  upon  the  citation  ieeued  in  the  Auguat  ' 

following.     But,  after  very  carefully  coneider-  „           ,       ,     ,.      .         „       .                    —     - 

Ing  that  order,  the  court  think   that   no  juat  State,  for  the  Norther n  D. strict  of  Mi«»aaippl. 

MHiitTUctton  of  its  language  will  authmiie  ni  ,   In  the  year  1838,  Ihomae  Dnvia,  the  plaintiff 

to  regard  it  ai  a  weond  appeal      It  wai  e»i-  ■"  •"■"''  'oc*"™  three  tboueand  dollara  from 

dently  nothing  more  than  a  motion  to  extend  t*""  Aberdeen  and  Pontotoc  Railroad  and  Bank- 

the  time   for   reluming  the  appeal  pravioualy  "V,  Company  in  the  notes  of  that  institution, 

takenj   and  the  court  direcU  tliat  fti  former  "^  gave  his  bond  for  the  delivery  of  icventy- 

order  be  so  amended  as  to  make  the  eitation  r^  "'"  *>»le*  °'  =°"<"'  **  t''*  to""  »'  Burhngham, 

tumable  to  the  next  term  of  this  court.    The  °^  the  Tallahatchie  Rivar,  on  or  before  the  let 

ciUtion  which  afterwarde  iaraed,  In  August,  ^*7  of  the  ensuing  Mwch.    Aowrding  to  Ue 

1847,  ealla  this  order  an  appeal,  and  epeaki  of  "">  "tatement  m  the  bill  which  he  afterwards 

ft  a*  an  appeal  granted  on  the  day   it  bears  "'ea.  o"  P"'o  11,685.60,  and  delivered  eighteen 

date.    But  this  description  in  the  ciUtion  can-  *>»'••  »*  *otton,  subject  to  the  order  of  the  oom- 

not  change  the  meaning  of  the  language  used  in  P»T-     '^^e  precise  time  of  this  payment  and 

the  order.     It  appears,  like  the  preceding  onei,  delivery  was  not  stated. 

to  have  been  made  under  the  impression  that  O"  *'^^  '^th  of  December,  1839,  William  U. 

the  District  Court  had  the  power  to  regulate  Tileston  and  Charles  N.  Spofford,  reeiding  In 

the  time  and  manner  of  bringing  up  the  appeal,  "ew  York,  and  carrying  on  business  under  the 

It  has  been  said  that  this  objection  is  a  mere  """"e  «'  William  M.  Tileston  A  Co.,  obUined 

t«hnicality,  and  may  bo  regarded  rather  as  a  »  judgment  in  the  District  Court  of  the  United 

matter  of   form  than  of  substanee.     But  this  Stales  for  the  Northern  District  of  Atiasissippi 

eourt  doee  not  feel  Itself  authorised  to  treat  the  «g»inst   the   Aberdeen   and   Pontotoc   Railroad 

directione  of  an  act  of  Congrese  as  it   might  nnd  Banking  Company,  (or  a  sum  of  money, 

treat  a  technical  difficulty  growing  out  of  an-  the  amount  whereof  is  nowhere  sUted  m  tlu 

eient  rules  of  the  common  law.    The  power  to  record. 

hear  and  determine  a  case  like  thie  ie  conferred  "P""  t*"'"  juilginent,  a  writ,  called  a  writ  o^ 

tipon  the  court  by  acts  of  Congress,  and  the  g»rnUhmont,  was  issued  by  way  of  executioa,^ 

same  authority  which  gives  the  jurisdiction  has  »«<'   «"'^   "P""   I^"""'      This    writ   was   r^ 

pointed  out  the  manner  In  which  the  case  eliall  tunied,  duly  executed,  to  June  Term,  1840. 

bebrought  before  usi  and  we  have  no  power  to  At    December    Term,     1840,    judgment     w^^ 

dispense  with  any  of  these  provUions,  nor  to  rendered  against   Davis   and  hie  eecuritiei,  i 

change  or  modify  them.    And  If  the  mode  pre  debtors   to   the   Aberdeen   and    Pontotoc   Rai 

scribed  for  removing  cases  by  writ  of  error  or  road  Banking  Company   for  tl,8«l   and   cosfci*^ 

appeal  be  too  strict  and  technical,  and  likely  to  'A  fieri   facias  was  issued  upon  thU   ['i^::^ 

produce   inconvenience   or   injustice,    it   ie    tor  judgment  in  favor  of  Tileston  A  Co.,  retimia^^^ 

Congress  to  provide  a  remedy  by  altering  the  to  June  Term,  1841. 

existing  laws;  not  tor  the  court.    And  as  this  On  the   lOth  of  June,  1841,  Davis  paid,          ^ 

appeal  has  not  been  pivsecuted  in  the  manner  account   of  the  judgment,  t242.77,  which  ^a^ 

directed,  within  the  time  limited  by  the  acta  of  duly  credited. 

Congress,  it  must  be  dismissed  for  want  of  ju-  At  December  Term.  1841,  a  return  was  n^^ 

riadiction.  of  property  levied  upon,  with  its  valuation,     j^^ 

no   further   proceedings   appear   then    to   tk»rm 

llr.  Justice  Woodbury  dissented.  taken  place. 

,  ,  .■!                           •Dr^.r  In  Ju'j-  '"^S'  Davia  flled  a  bill  on  the  vjuit-m 

'*•  '                         """■  side  of  the  court  against  Tileston  ft  Co,  ti 

This  cause  came  on  to  be  heard  on  the  tran-  enjoin  tbe  judgment  obtained  against  hiin  ^  ^ 

script  of  the  record  from  the  District  Court  of  December    Term,    1840.    The    bill    recited   U^^s 

the  United  States  for  the  District  of  Louiaiana,  at>ove  facts,  and  then  proceeded  thus: 

and  was  argued  by  counsel;   on  consideration  "Your  orator  further  states  unto  your  Boii)^^k_ 

whereof,  and   It   appearing  to   the  court  that — . 

this  appeal  has  not  Wen  prosecuted  in  the  man-  joJ^^VmuiI?   '   ^'"''^""   "   ""  ""'   **  "^^ 

ner  directed  and  within  the  time  limited  by  the  Though   ihe  JurlsdlcUon  of  courta  ot  eqnltr  tr  -^ 

acta  of  Congress,  it  ia  therefore  now  here  or-  enjoin  Judgmpnii  at  law  li  ol  ancient  orliclB  la— ~-4 

to«i  .»d  d„,.,d  bj  thi.  «».rt  ib.i  M,  T-  ai.f.'S'rsiiS.S'.s  !b"%?;;sru'i.r;s5^ 

paaJ  be,  tud  tb0  »Ma»  U  benb]f  iumitMi.  tt  vlU   b«   sustained   a"   -•-»-   •-'<    —••-'~V'=^ 
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that,  before  the  rendition  of  th«  Uild  }ndniimt 
upon  (he  said  garnuhment  in  favor  of  William 
M.  Tilpston  dt  Co.  againat  four  orator,  he  paid 
upon  the  said  cotton  bond  tl,685JiO,  or  about 
lljat  sum,  and  delivered  at  the  town  of  Burling- 
ham,  according  to  hia  contract,  eighteen  bales 
of  good  cotton,  averaging  in  weight  about  five 
hundred  pounda,  and  Bubject  to  the  order  of 
the  said  Aberdeen  and  Pontotoc  lUilroad  and 
Banking  Company,  and  which  cotton  waa 
shipped  on  board  of  ateamer  Big  Black,  Steill' 
ing,  master,  without  the  order*  of  or  being  sub- 
ject to  the  control  of  your  orator;  and  said 
cotton  wai  left  by  said  steamer  at  the  house  of 
and  in  the  care  of  Young  ft  Richarda,  Vicki- 
burg,  Miss.,  and  by  them  twelve  of  said  bales 
were  shipped  to  George  Buckanan,  of  New 
Orleans,  for  the  benefit  of  and  on  account  of 
the  said  Aberdeen  and  Pontotoc  Railroad  and 
Banking  Company.  The  remaining  six  biles 
were  shipped  and  sold  in  New  Orleans,  from  the 
■aid  house  of  Young  ft  Richards  in  Vicksburg, 
for  the  benefit  of  and  in  the  name  of  one  Dick- 
ens, for  between  fourteen  and  fifteen  cents  per 
pound;  and  the  said  Dickens  was  found  hj  your 
orator  on  the  western  bank  of  the  Mississippi 
River,  in  the  State  of  Arkansas,  about  forty 
miles  above  Uemphis,  Tennessee;  and  the  pro- 
ceeds of  the  sale  of  the  said  six  bales  of  cotton 
were  collected  from  him  by  your  orator, 
amounting  to  about  four  hundred  dollars,  but 
not  one  cent  has  ever  been  collected  (or  the 
taelve  bales  shipped  to  Buckanan,  for  and  on 
ucount  of  the  said  bank,  or  applied  by  said 
bank  to  the  credit  of  your  orator's  bond. 

Tour  orator  further  states,  that,  relying  up- 
on  the  statements  of  the  agenta  of  the  said 
tank,  solemnly  made  and  often  reiterated,  that 
they  knew  nothing  about  the  twelve  bales  of 
cotton  or  any  other  part  of  the  eighteen  bales 
ihipped  as  before  stated,  he  did  not  know  of 
At  shipment  of  said  twelve  bales  of  cotton 
from  Young  ft  Richards,  Vicksburg,  to  Buck- 
inan,  of  New  Orleans,  for  and  on  account  ol 
the  said  Aberdeen  and  Pontotoc  Railroad  and 
Banking  Company,  until  long  after  the 
116*]  'rendition  of  said  judgment  in  Decem- 
ber, IBiO,  against  your  orator,  a  debtor  to 
said  bank.  In  favor  of  the  said  William  M. 
Tileston  ft  Co.,  and  was  kept  from  his  legal  and 


lawful  defense  and  eredita,  on  the  trial  of  said 
garnishment,  by  the  false  assurances  of  the 
bank  and  its  agents,  so  made  to  vour  orator  aa 
aforesaid,  and,  as  your  orator  fully  believes,  in- 
tended for  and  made  to  lull  him  to  sleep,  and 
impose  upon  his  general  credulity  and  confldence 
in  his  fellow-men  where  the  least  show  of  hon- 
esty is  to  be  discovered.  Your  or«tor  further 
states  unto  your  Honor,  that  he  was  not  ap- 
prised of,  but  wholly  Ignorant  of  the  fact  that 
the  said  twelve  bales  of  cotton  were  shipped  by 
the  agents  of  the  said  bank  from  Vicksburg 
to  New  Orleans,  as  above  stated,  until  by  a 
critical  examination,  about  a  year  or  there- 
abouta  since,  through  his  agent,  the  facta  were 
ascertained  to  be  as  before  atated." 

The  bill  then  proceeded  to  charge  a  fraudu- 
lent combination  between  the  bank  and  Tiles- 
ton  ft  Co.,  by  setting  up  a  flctltioua  claim 
against  the  bank  for  the  purpose  of  depriving 
Davis  of  the  benefit  of  paying  the  bank  in  ita 
own  depreciated  notes,  and  finally  averred  that 
the  only  part  of  the  debt  still  due  was  IS09.47, 
which  he  tendered  in  the  notes  of  the  bank. 

An  injunction  was  issued  according  to  ths 
prayer  of  the  bill. 

In  June,  1844,  the  defendants  filed  a  demur- 
rer, and  assigned  the  following  causesr 

1st.  The  bill  abows  that  the  complainant  had 
a  full  and  complete  remedy  at  law,  which  he 
has  neglected. 

2d.  That  the  bill  shows  that  complainant 
knew,  at  the  time  he  anawered  the  garniahment 
against  him,  that  no  credit  had  been  given  for 
said  ootton,  and  having  at  that  time  acquiesced 
in  the  conduct  of  the  bank,  and  acknowledged 
himself  indebted  to  the  amount  of  defendant's 
judgment,  he  cannot  now  re-open  the  judgment 
in  this  court  to  be  heard,  to  deny  what  ha 
might  and  ought  to  have  denied  In  hla  aaid  Ul- 
Bwer  to  said  garnishment. 

3d.  That  it  appears,  by  complainant's  own 
showing,  that  judgment  was  rendered  againat 
him  on  his  answer  at  December  Term,  1840; 
that  he  made  a  payment  and  oat isf action  of 
aaid  judgment  by  the  execution  and  forfeiture 
of  a  forthcoming  l>ond  in  May,  1B41;  that  as 
late  aa  between  June  and  December,  1641,  he 
took  the  benefit  of  the  valuation  law  on  said 
execution,  and  postponed  further  action  by  the 
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Ball,  T  Ara.  azu. 

Tb*  Jerladlctlon  of  a  court  of  eqnltj  to  Interfere 
to  pment  a  multtplld^  of  anlti  or  to  draw  to 
one  action  cognale  lolereats  sonibt  to  t>e  llti- 
EiM  Is  manr  actions  la  well  established,  and  lor 
lui  porpose  to  enJolD  the  parttea  to  suits  Id  co- 
wJInaW  courts  from  proci-eainji  Herein.  N.  Y.  k 
H-  B.  B.  R.  Co.  T.  Bchurler,  17  N.  T.  092. 
<*»  ""rt  of  egultf  auv  ortrhtui  th*  decree  of 


another  court  ot  eqallv  for  frsud,  centrtvance  of 
covin  In  obtalDlnR  It  BsodOD  •.  Bee«brr.  S  Clark, 
A  FID.  479 :  HsDstoQ  V.  Holeaworlb,  1  Rden.  S!i. 

It  ma;  entertain  an  action  In  wblch  Iti  decree. 
If  lavorable  to  the  moving  parlT,  will  have  the  ef- 
fect  to  forever  restrain  the  execution  ot  tbe  de- 
cree, tbe  validity  ot  which  Is  brought  In  qupatlon. 
and  It  mar  pending  tbe  ault  reatnln  b;  Injune- 
tloD  the  eiecDtlon  and  enforcement  o(  that  decree. 
It  mar  tbua  restrain  tbe  proceedlnga  In  another 
court  of  e<iul(7  to  enforce  the  decree  of  that  court, 
and  maj  restrain  the  proceedlDas  Id  that  court  to 
obtain  the  dwrep.  Jackson  v.  L-mt.  l  Jac.  (b  W. 
229;  Clarke  v.  Oramoode,  Jacobs,  048;  Barl  of 
NewberiT  v.  Wren,  1  Vem.  220 ;  Tenflall  v.  Har- 
vcT.  Nefson,  19 ;  Jsmea  v.  Whitney.  Carov,  181 : 
Booth  V.  Leraater,  3  Ujl.  A  Cr.  4aS ;  Beck/anl  v. 
Kemble.  1  Sim.  A  8tn.  T ;  Ciawtord  v.  risber,  10 
aim.  4Te:  Scbuyler  v.  Pelllsaler,  S  Bdv.  Cb.  191. 
193 ;  neauehamp  v.  BuDtley,  Jacob.  MS. 

This  sround  of  equitable  JarlsdlcMoa.  vta..  that 
to  restrain  pmceedlngs  in  a  court  ot  law  is  Dot  re- 
moved when  tbe  same  court  la  clothed  with  pow- 
era  both  at  taw  and  In  equity,  A  court  apoo  Its 
equity  side  may  enjolD  Its  own  aulton  proceeding 
—  ""  ' —  -"-      Thla  is  tbe  case  w"- "-'  "- 
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•Kid  defendant!  for  twelve  monthi  thereafter, 
without  ever  lettling  up  the  matter  contained 
In  hla  bill,  or  claiming  anj  deduction  or  offiet 
from  the  laid  judgment  in  favor  of  defendant!. 

4th.  That  the  pretended  charge  of  fraud  ii 
not  ipeclfieally  atated,  but  U  vague,  uncertain, 
Mid  Indeflnite  in  general. 
117*]  'Bth.  That  the  iaid  bill  Mek*  to  off- 
Mt  the  judgment  of  defendant!  againat  laid 
eamplalnant  on  hi!  answer,  and  to  pa;  and  dis- 
ebarge  the  Mtme  with  the  billi  and  IlablUtiea 
of  tD«  Aberdeen  and  Pontotoc  Railroad  and 
inking  Company,  obtained  by  him  aftar  he 
baa  acknowledged  himself  indebted  in  hit  ao- 
•wer,  and  after  judgment  has  been  rendwed 
against  him  in  favor  of  defendants,  and  after 
be  baa  executed  a  forthcoming  bond,  and  the 
•ame  hae  been  forfeited  and  beooine  a  new 
Judgment  against  bin  in  favor  of  defendants, 
and  after  he  haa  availed  himself  of  the  valua- 
tion law  on  said  judgment. 

6th.  That  tbe  aaid  bill  shows  no  equity  on 
It!  face. 

There  being  a  joinder  in  demurrer,  the  ea»e 
was,  on  tbe  11th  of  June,  1844,  sat  down  for 
hearing  on  tbe  bill  and  demurrer  at  the  next 
term  of  the  court. 

On  the  2d  of  December,  1844,  a  nle  for  de- 
eree  pro  confesso  waa  entered,  and  on  the  Sd  of 
December,  the  defendants,  Tlleaton  ft  Co.  filed 
their  answer,  wtiieh  it  la  not  neeeasary  to  re- 
dta. 

On  the  0th  of  December,  1844,  the  final  de- 
daion  of  the  District  Court  waa  signed  and 
ordered  to  be  enrolled  ae  follows: 

"This  cause  came  on  to  be  heard  at  this 
term,  and  waa  argued  by  oounsel;  and  thereup- 
on, upon  consideration  thereof,  It  was  ordered, 
adjudged  and  decreed  as  follows,  via.:  that  the 
demurrer  of  the  defendants  to  tbe  said  bill  of 
complaint  of  the  complainants  be  sustained, 
and  tbe  said  biU  dismissed. 

'^t  is  further  ordered,  adjudged  and  decreed, 
that  the  defendants  go  bence  and  recover  of 
the  complainants  the  costs  in  and  about  this 
eanae    expended,    for    which    execution    may 

The  complainant  appealed  from  this  decree 
to  this  court. 

The  eanae  was  argued  by  Mr.  B.  Davla  for  the 
appellant,  and  Mr.  8.  Adams  for  the  appellees. 


Mr.  Jnatioe  Woodbmr  delivered  tbe  opiiika 
of  the  conrti 

The  Judgment  in  this  ease  below  waa  found- 
ed entirely  on  the  bill  in  chancery  and  the  gaa- 
eral  demurrer  to  It. 

There  Is  In  the  record  an  anewer  Sled  a  few 
days  prerlott!  to  the  judgment.  But  the  eanae 
having  before  been  set  down  for  a  hearing  on 
the  bill  and  demurrer,  the  answer  doea  not  ap- 
pear to  have  been  at  all  considered — for  that 
or  !ome  other  reaaon — and  i*  not  referred  to  in 
the  decision. 

The  only  question  for  consideration  by  na, 
then,  ii,  whether  tbe  judgment  dismissing  the 
bill  on  the  demoTrer  was  correct. 

Upon  a  careful  examination  of  tbe  facta  and 
principles  involved,  "we  feel  constrained  ["118 
to  come  to  the  conclusion  that  it  wae  not  eor- 
rect.  We  are  reluctant  to  form  this  eoncluaion, 
because,  on  examining  the  contenta  of  the  Ull, 
it  doea  not  In  some  aspects  of  It  appear  free 
from  what  Is  exceptionable,  and  the  anawer.  If 
□pen  to  consideration  now,  would  show  a  danlat 
of  most  of  its  material  allegationa. 

But  as  the  anewer  in  the  preeent  deeMon 
must  be  put  out  of  the  question,  and  aa  the  de- 
murrer edmits  all  facts  duly  alleged  In  the  bill, 
tbe  plaintiff  seems  entitled  to  judgment  on 
these  admissions,  though,  to  prevent  injustice 
by  oversight  or  mistake,  we  shall  take  care  to 
render  such  opinion  that  the  respondents  can 
be  enabled  In  the  court  below  to  avoid  sulTer- 
Ing,  if  tbey  poiaesa  a  real  and  sufllcient  defense 
to  the  bill.    Tbe  grounda  of  oar  judgment  are 

The  demurrer,  by  admitting  the  truth  of  taa 
allegations  in  the  bill,  admits  these  facU: 

Ist.  That  the  complainant  bad  a  good  defease 
to  a  large  part  of  the  original  judgment  re- 
covered against  him,  as  gamlahee  of  the  bank, 
and  which  he  did  not  know  at  that  time. 

2d.  That  be  was  entitled  to  pay  to  the  ori^- 
nal  creditor,  tbe  bank,  its  own  notes  in  dis- 
charge of  any  balance  due  to  it,  and  which 
were  under  par,  and  that,  through  fraud  be- 
tween the  bank  and  tbe  respondente,  tbe  de- 
mand against  him  was  assigned  to  them,  and 
he  sued  aa  garnishee  of  the  bank,  in  order  to 
exrlude  the  payment  In  Its  notea. 

The  former  Judgment  having  been  In  tbe 
District    Court    of    the    United    Statea,    tbeat 


OD  tb*  new  matter  In  the  answer.  Inasmuch  as  he 
cannot  take  Issue  upon  tbrm  and  contest  them. 
Wnisrd's  Eq.  Jnr.  S61:  Dicker  t.  Jadnn,  IB  N.  T. 
4S9 :  Jonsa  v.  Orant,  lo  Paige,  B4B. 

United  Btates  courts  have  ■ccordlDRtr  enter- 
*— — '  -  ""  -n  the  egultj  side  and  awarded  an  In- 

-•— ■- sedlnn  on  the  law  side 

at  this  msj  be  done  be- 
lore  mv  commFacrmEiii  Qf  the  suit  at  law.  pend- 
fall  such  suit  er  after  Ita  decision  bj  the  hlshest 
law  trlbonaL  Parker  r.  Jadges,  etc.,  12  Wheat. 
Sei;  Danlap  v.  Slsson,  4  Uason,  849;  Bumphrev 
V.  Lenett,  ft  How.  U.  S.  29T ;  Nlidorf  v.  Smltb.  18 

Jnrbidlctlon  exists,  and  tn  a  ease  demanding  It. 
an  bjunctlon  maj  Isaoe  In  one  bcHod  to  iffMt  the 
Mweedlnla  In  an   action   slrradr   pendlnn  In   the 

I  court      Crawford    v.    riihsr,    10    Blm.    4T0 ; 

— ' '.  Pellluter,  S  Ed*.  Ch.  let:  Sleveklag 

T.  Bciinna,  2  Hylne  &  C.  Bfil ;  Fmdentlal.  rtc. 
w.  Thomaa,  Law.  Rep.  8 :  Cb.  App.  H;  Richards 
V.  Satter,  6  Jabna.  Cb.  445 ;  Uorimn  v.  Marsaek,  » 
Her.  lOT;  Chseseboroacb  r.  UlUard,  1  Johns.  Cb. 


OnslT  against  conscience  to  enforce  the  jndaaeaL 
7  rrsnch.  332:  Fmerson  v,  UdRll,  13  Vt.  477; 
Pettes  V.  B'k  of  Whitehall,  17  Vt.  43H  ;  Cinte  », 
Pottee,  S7  Barb.  199;  Windwart  v.  Allen.  13  Hd. 
19Be;  Bm.  A  U.  Cb.  110;  Laton  t.  Dntnsart,  1 
Uart.  N.  B.  71:  Heredlth  v.  BennlUK.  1  Hen,  « 
Wuo.  BBS:  Tnrpin  v.  Thomm,  2  Flpn.  A  Mun.  139: 
Stannard  t.  Raeera,  4  Ifen.  t  Mun,  458;  Benton 
<,  Roberts.  S  Rob.  Iji.  224  :  Ponder  v.  Cox,  Si  Oa, 
4SS :  Abrtims  y.  Camp.  3  Scam.  290:  Lucas  v. 
Bpencer,  27  III.  IS;  Albro  v.  Darton.  28  III.  3SB: 
"'^  ^ ,_   pieid,  B  Iowa,  860;   Wllaej  v.  Uar- 


^  In  tbe  afeeenee  of  anj 
iajaactloB  wUI  sot  te  allowed  where  It  la  not  ijbvV 


>   itood    1 


Webster  v.  Bklpwitb,  26  Miss.  3   _ 

Tbe  mistake  must  be  one  of  fact — eqnllj  wtU 
not  Interfere  to  restrain  asiilDst  a  Judsment  wberi 
the  mistake  Is  merely  one  of  law.  Habbard  v. 
Markln.   S  Berg.  498;  Richmond  v.  ShlpDen.  2  V 
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(rovndB  for  an  injunction  against  the  further 
enforcement  of  it  till  the  mistake  as  to  the  de- 
fenae  is  corrected,  and  the  balance  allowed  to 
be  aatisfled  in  notes  of  the  bank  then  held,  or 
mn  equivalent  to  their  value  at  the  time  of  the 
iudgment,  seem  equitable  on  these  allegations, 
ihus  admitted. 

The  respondents  can,  ex  »qiio  et  bono,  claim 
to  stand  m  no  better  condition  than  the  bank. 
If  there  was  a  further  good  defense  against  the 
bank,  there  was  against  them.  And  if  in  anj 
material  respect  they  and  the  bank  fraudulent- 

Sf  combined,  bv  or  in  that  suit,  to  deprive  the 
ebtor  of  an^r  legal  advantage,  the  least  which 
can  be  done  in  equity  is  to  restore  him  to  it. 

What  is  the  answer  to  this  view?  Not  that 
the  demurrer  does  not  in  law  admit  the  good- 
ness of  a  further  defense,  and  one  not  known 
at  the  judgment,  and  likewise  the  existence  of 
fraud  bv  those  parties,  but  that  the  statement 
of  the  defense  u  not  entitled  to  full  credit,  is 
contradictory,  and  develops  culpable  neglect  to 
enforce  the  defense,  and  that  tne  fraud  is  not 
set  out  with  sufficient  detail. 

But  so  far  as  regards  the  credibility  to  be 
119*]  given  to  the  statement  *of  the  further 
defense  in  the  bill,  that  statement  cannot  be 
impugned  on  a  demurrer.    The  truth  of  it  can 
be  doubted  only  where  a  denial  of  it  is  made  in 
an  answer,  or  proof  is  offered  against  it,  ndther 
of  which  is  now  before  us.    The  next  objection, 
founded  on   some  supposed  contradictions   in 
the  bill,  as  if  not  knowing  the  existence  of  the 
defense  when  he  delivered  the  cotton  on  which 
it  is  founded,  can  be  reconciled  on  various  hypo- 
theses, which  need  not  here  be  detailed.    For, 
however  this  may  be,  we  think  the  allegations 
ittlficiently    distinct  on  a  general  demurrer. 

The  vsuidity  of  the  defense  as  alleged  is  re- 
listed as  the  last  objection,  and  rests  on  the 
ground,  that  he  had  an  opportunity  to  make  it 
st  law  and  omitted  to  improve  it.  This  prin- 
ciple is  conceded  to  be  correct,  if  the  defense 
wu  then  known.  But  the  bill  avers  he  wa« 
isnorant  of  the  existence  of  the  defense  when 
tM  jodgment  was  recovered.  This  excuse  in 
some  instances  mi|^t  not  avail  him  at  law.  It 
has  been  settled,  that  in  an  action  at  law,  if 
the  party  omits  to  make  a  defense  which  exist- 
ed to  a  part  or  all  of  the  cause  of  action,  he 
can  afterwards  have  no  redress  in  a  separate 
legal  proceeding.  Tilton  v.  Gordon,  1  N.  Uamp. 
tt;  7  D.  ft  E.  269;  1  Ld.  Raym.  742;  9  Johns, 
ttt;  2  N.  Hamp.  101 ;  12  Mass.  263.  In  such 
esse,  he  can  sometimes  obtain  relief  by  a  peti- 
tion for  a  new  trial,  but  seldom  in  luiy  other 
manner. 

In  certain  instances,  if  the  defense  arose  out 
of  something  subsequent  to  the  original  cause 
of  action,  such  i»  a  part  payment  of  money,  or 
a  delivery  of  property  to  be  applied  in  part  pay- 
ment, and  the  creditor  neglected  to  make  the 
application,  it  has  been  held  that  this  may  be 
treated  even  at  law  as  a  distinct  transaction, 
the  creditor  having  thus  rescinded  or  failed  to 
fnlfill  his  promise  to  apply  the  money,  and  a 
leparate  action  be  then  maintained  to  recover 
it  back.  Snow  v.  Prescott,  12  N.  Hamp.  686;  7 
N.  Hamp.  686. 

However  this  should  be  at  law,  there  la 
strong  equity  and  substantial  justice  in  it,  and 
fflneh  more  in  cases  where,  as  is  usual,  the 
debtor  is  defaulted,  having  no  defense  to  the 


original  cause  of  action,  and  supposes  that  the 
cr^itor,  in  making  up  judgment,  will  deduct  all 
payments  and  all  promised  allowance,  and  does 
not  discover  the  neglect  to  do  it  till  after  exe- 
cution has  issued. 

The  present  application  being  in  eouitw  and 
not  at  law,  a  partv  in  the  former  Is  clearly  en- 
titled to  an  injunction.  If  there  was  accident,  or 
mistake,  or  fraud,  in  obtaining  the  judgment. 

So  ignorance  of  a  defense  goes  far,  some- 
times,  to  repel  negligence,  though  standing 
alone  it  may  not  be  a  sufficient  ground  for  such 
*relief.  See  1  Bibb,  173;  Cook,  176;  4  [*120 
Hayw.  7;  4  Mumford,  130;  6  Hammond,  82; 
Brown  v.  Swann,  10  Peters,  498,  602;  H  Swan- 
ston,  227;  Thompson  v.  Berry,  3  Johns.  Gh.  396u 

On  this  point,  however,  we  give  no  decisive 
opinion,  because  all  of  us  are  not  satisfied  that 
a  clear  remedy  can  be  given  at  law  on  these 
facts  by  a  separate  action,  and  as  we  have  ju- 
risdiction of  this  cause  on  the  other  ground  of 
fraud,  we  advert  to  this  merely  as  being  one  of 
the  plausible  reasons  in  favor  of  an  injunction, 
till  the  whole  matters  between  the  parties  can 
be  further  investigated.  See  reasons  for  this 
course  in  United  States  v.  Myers,  2  Brock.  616; 

1  Wheat.  170;  2  Caines'  Cas.  in  Err.  1;  10 
Johns.  687;  1  Paige,  Ch.  00. 

The  existence  of  fraud  in  obtaining  the  orig- 
inal judgment,  which  Is  the  other  ground  as- 
signed for  relief,  is  next  to  be  considered.  It  is 
not  only  alleged  generally,  but  in  the  details,  so 
fsur  s»  already  specified,  in  this  opinion.  A 
ffeneral  allegation  of  it  in  the  bill  would  have 
been  sufficient,  if  so  certain  as  to  render  the 
subject  matter  of  It  clear.  Kesmith  et  al.  v. 
Oalvert,  1  Wood,  ft  M.  44;  Smith  v.  Bumham, 

2  Sumner,  612;  and  Jenkins  v.  Eldridge,  3 
Story's  R.  181.  The  demurrer  admits  the  fraud 
thus  set  out,  and  the  law  is  undoubted,  that 
our  jurisdiction  in  equity  extends  over  frauds 
generally,  and  in  a  special  manner  one  like 
this,  to  which  it  is  doubtful  whether  any  rem- 
edy existed  by  law  when  defending  the  original 
action.  2  CSaines'  Cas.  in  Err.  1;  10  Johns. 
687;  1  Paige's  Ch.  00;  2  Stuart,  420. 

The  character  of  this  fraud,  as  admitted  by 
the  demurrer  to  exist,  is  one  of  ffreat  injustice 
to  the  community,  it  being  equitable,  no  less 
than  legal,  in  Mississippi,  by  sui  express  stat- 
ute, for  debtors  of  a  bank  to  make  payment  to 
it  in  its  own  bills.  Laws  at  Miss.  A.  D.  1842,  p. 
140. 

It  seems  generally  allowable,  even  on  com- 
mon law  principles,  as  a  set-off.  See  the  ex- 
press declaration  to  that  effect  by  this  court  in 
The  United  States  v.  Robertson,  6  Peters,  659; 
see,  also.  Planters'  Bank  v.  Sharp  et  al.  at  this 
term. 

Looking  probably  to  a  transaction  much  like 
the  present,  the  court,  in  6  Peters,  say:  "So 
far  as  these  notes  were  In  possession  of  the 
debtor  at  the  time  he  was  summoned  as  a  gar- 
nishee, they  form  a  counter-claim,  which  di- 
minishes the  debt  to  the  bank  to  the  extent  of 
that  counter-claim."  But  how  the  balance  Is 
to  be  paid  in  respect  to  notes,  the  court  forbore 
to  give  any  opinion.    P.  684. 

Any  assignment  or  other  proceeding  got  up 
with  the  fraudulent  Intent  of  preventing  the 
exercise  of  that  right,  as  is  here  alleged  and 
admitted,  cannot  receive  the  countenance  of  this 
court.    *But  we  do  not  deckle  on  the  1*121 
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extent  at  law  to  which  such  a  defense  can  be 
made  in  Mississippi,  or  in  respect  to  the  man- 
ner of  paying  the  balance;  as  all  our  conclu- 
sions here  rest  e^itirely  on  the  averments  and 
the  admission  of  their  correctness  by  the  de- 
murrer. 

In  coming  to  our  conclusions,  we  by  no 
means  would  be  understood,  as  before  inti- 
mated, to  approye  all  the  language  or  forms  of 
allegation  adopted  in  this  bill.  But  we  are 
for<^  to  think  that  enough  is  stated  in  it,  in 
substance,  to  give  us  jurisdiction,  and  to  en- 
title the  complainant  to  relief,  when  the  state- 
ment is  not  denied  by  the  respondents. 

The  judgment  below  in  favor  of  the  demurrer 
is,  therefore,  reversed.  But  in  order  that  jus- 
tice may  be  done  between  these  parties  on  the 
answer  and  any  evidence  either  of  them  may 
wish  to  file,  final  judgment  is  not  rendered  here 
for  the  plaintiff,  but  the  case  is  remanded,  in 
order  that  leave  may  be  given  to  the  respond- 
ents to  withdraw  their  demurrer,  and  the  cause 
be  heard  on  the  bill  and  answer,  if  no  evidence 
is  desired  to  be  put  in;  or  on  these  and  such 
evidence  as  the  parties  may  wish  to  offer. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  sustaining  the  demurrer  to 
the  bill  of  complaint  be,  and  the  same  is  hereby 
reversed,  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
District  Court,  in  order  that  leave  may  be 
given  to  the  respondents  to  withdraw  their  de- 
murrer, and  that  the  cause  may  be  heard  on 
the  bill  and  answer,  if  the  parties  do  not  de- 
sire to  put  in  any  evidence,  or  on  the  bill  and 
answer  and  such  evidence  as  the  parties  may 
wish  to  offer. 


122»]»HENRY     MATHEWSON,     Respondent 

and  Appellant, 

V. 

JOHN  H.  CLARKE,  Administrator  of  Willard 
W.  Wetmore,  Appellee. 

Assignee  of  partner's  interest  may,  after  termi- 
nation of  voyage,  maintain  bill  for  account 
^^uestions  of  fact  decided. 

Although  a  new  member  cannot  be  admitted  In- 
to a  partnership  without  the  consent  of  all  parties. 
jet  a  person  who  has  obtained  a  share  in  the  con- 
cern can,  after  the  partnership  has  expired,  main- 
tain a  suit  in  chancery  for  his  share  of  the  proflta 

The  language  of  the  complainant  in  his  bill. 
«*that  he  became  interested  in  a  ship  and  cargo  at 
and  from  Gibraltar,*'  Is  decisive  of  the  question  of 
time  when  his  interest  commenced,  and  shows 
that  he  had  no  interest  until  she  arrived  at  Gib- 
raltar. 

Where  a  master  and  supercargo  was  to  receive  a 
certain  sum  per  month  as  wages,  and  a  commis- 
sion of  five  per  cent.,  and  also  one  tenth  of  all  the 
profltL  and  it  was  agreed  that  these  were  to  be  In 
full  ox  all  services  and  privileges,  the  master  and 
supercargo  had  no  right  to  traffic  upon  his  own 
account,  for  his  own  benefit. 

If  the  master  and  supercargo,  after  the  loss  of 
his  first  vessel,  charters  another  and  uses  the  cap- 
ital of  his  partners  In  prosecuting  his  trade.  In- 
forming his  owners  theerof  and  expressing  his 
willingness  to  continue  the  business  upon  the  same 
terms  as  before,  to  which  they  did  not  object,  such 
continuance  of  the  business  must  be  governed  by 
870 


the  same  rules  which  regnlated  the  transactfona  la 
the  first  ship. 

THIS  was  an  appeal  from  tho  Circuit  Court 
of  the  United  States  for  the  Distriet  of 
Rhode  Island. 

The  record  was  very  voluminous,  being  a 
printed  volume  of  more  than  five  hundred 
pages,  which  contained  numerous  letters  and 
accounts  relating  to  trading  voyages  to  differ- 
ent and  distant  parts  of  the  world,  from  Oc- 
tober, 1820,  to  November,  1826.  There  were 
three  reports  from  masters  in  chancery  in  the 
court  below,  and  a  supplemental  report  made 
to  this  court  by  agreement  of  counsel  and  aane- 
tion  of  the  court.  The  arguments  of  counsel 
referred  to  a  great  number  of  these  transac- 
tions, of  which  it  is  impossible  to  give  any 
other  than  a  general  outlme. 

In  the  year  1820,  there  were  in  Providence, 
Rhode  Island,  two  mercantile  houses,  one 
known  by  the  name  and  firm  of  Edward  Car- 
rington  &  Co.,  and  the  other  by  that  of  Cyrus 
Butler.  The  house  of  Edward  Carrington  & 
Co.  was  composed  of  Edward  Carrington  and 
Samuel  Wetmore. 

In  October,  1820,  these  two  houses  made  the 
following  agreement  with  Henry  MathewsoB, 
tbepresent  appellant: 

'^his  agreement  witnesseth:  That  whereas 
Messrs.  Lynch,  Hill  ft  Co.,  of  the  republic  of 
Chili,  have  contracted  and  a^^reed  with  his  ESz- 
cellency,  General  San  Martm,  commander-in- 
chief  of  said  republic,  to  furnish  to  him,  or  said 
government,  a  quantity  of  military  stores, 
which  contract  has  been  assigned  to  Cyrus  But- 
ler and  Edward  Carrington  &  Co.,  who  have  un- 
dertaken to  furnish  the  same.  Wherefore  the 
said  Cyrus  Butler  and  Edward  Carrington  & 
Co.  on  the  one  part,  and  Captain  Henry 
Mathewson  on  the  other  part,  all  of  Providence, 
in  the  State  *of  Rhode  Island,  on  the  [*1SS 
12th  day  of  October,  A.  D.  1820,  make  and  en- 
ter into  the  following  agreement  and  stipula- 
tions, viz.: 

"Ist.  The  said  Henry  Mathewson  agrees  to 
take  the  command  of  the  ship  or  vessel  the  aald 
Butler  and  Carrington  &  Co.  shall  provide  for 
said  expedition,  and  at  all  times  to  act  as  eap- 
tain  and  supercargo  thereof. 

"2d.  The  said  Mathewson  is  to  proceed  to 
Europe,  attend  to  the  purchase  of  said  militarr 
stores,  proceed  therewith  in  said  ship  to  ChiU 
and  Peru,  deliver  the  same,  receive  the  pay- 
ment  therefor,  and  do  all  and  everything  that 
may  be  necessary  and  advisable  for  the  f^thfnl 
accomplishment  of  said  contract,  both  aa  re- 
gards the  delivery  of  the  military  stores  and 
the  receiving  the  payment  therefor,  whether  the 
said  payments  shall  be  in  caah  or  in  produce  of 
the  republics;  and  with  the  said  pajrments,  pro- 
ceed to  such  ports  in  China,  Europe,  or  tho 
United  States  aa  may  be  considered  most  ad- 
vantageous, and  according  to  the  instructions 
and  recommondations  of  said  Butler  and  Oar- 
rington  ft  Co.  Providing  further,  that  should 
any  circumstance  have  occurred,  or  should  oc- 
cur, to  prevent  the  eontract  being  complied  with 
on  the  part  of  the  Chilian  or  Peruvian  gOTem- 
ment,  or  h\  General  San  Martin  or  his  snooea- 
sor,  then  tn.e  said  Mathewson  is  to  use  his  beat 
abilities  and  exertions  to  dispose  of  said  mili- 
tary stores  in  the  most  advantageous  manner, 
and  to  r^'he]  best  profit;  and  the  proceeds  of 
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foeh  sale  embark  on  board  said  ship,  and  pro- 
ceed therewith  to  such  ports  in  China,  Europe, 
or  the  United  States  as  may  be  considered  most 
advantageous,  and  according  to  the  recom- 
mendations and  instructions  of  said  Carrington 
A  Co.  and  C.  Butler. 

<*3d.  The  said  Butler  and  Carrington  ft  Co., 
00  their  part,  promise  to  allow  and  pay  the  said 
Mathewson  fifty  dollars  per  month,  as  wages  as 
Qtvigator  and  master  of  the  ship,  and  also  the 
lum  of  seven  hundred  dollars  as  commission  for 
attending  and  procuring  the  purchase  of  said 
military  stores  in  Europe,  for  delivering  and 
making  the  sale  of  the  same  in  Chili  or  Peru, 
feceiving  the  payment  either  in  cash  or  produce 
of  the  republics,  and  delivering  the  same  in 
(jiina,  Europe,  or  the  United  States — he  con- 
forming always  to  the  instructions  and  recom- 
mendations of  said  Butler  and  Carrington  &  Co. 
The  said  Mathewson  is  to  have  allowed  him  all 
traveling  expenses  and  charges  that  attach  to 
business. 

«<It  is  further  mutually  agreed  between  the 
aforesaid  parties,  that  after  delivering  or  de- 
positing the  proceeds  of  the  aforesaid  military 
itores,  and  completing  and  finishing  the  afore- 
said agreement,  according  to  the  tenor  thereof, 
a  new  voyage  and  adventure  is  to  be  begun  in 
the  following  manner: 

114*]  '"Ist.  The  said  Henrv  Mathewson 
is  then  to  be  admitted  an  owner  in  said  ship  of 
one  tenth  part,  at  the  rate  of  her  first  cost  in 
die  United  States,  including  repairs  on  hull, 
tails,  and  rigging,  that  may  be  put  on  her  after 
her  purchase,  either  in  [the]  United  States, 
Sorope,  or  elsewhere;  and  also  owner  of  one 
tentii  part  of  her  cargo,  on  such  new  voyage 
and  adventure. 

**2d.  Said  Butler  and  Carrington  ft  Co.  agree 
to  sell  said  Mathewson,  and  he  agrees  to  pur- 
flhase,  one  tenth  of  the  ship  on  the  terms  here- 
tofore described  in  article  first. 

"3d.  Said  Cyrus  Butler  and  E.  Carrington  ft 
Gb.  agree  to  furnish  the  sum  of  fifty  thousand 
doUars  (as  a  cargo  for  said  ship)  at  the  port 
where  the  said  ship  shall  deliver  and  deposit  the 
proeeeds  of  said  military  stores. 

"4Ul  The  said  Mathewson  is  to  allow  said 
Butler  and  £.  Carrington  ft  Co.  interest,  at  the 
rate  of  six  per  cenC  per  annum,  for  his  one 
tenth  of  ship  and  cargo,  from  the  time  the  pro- 
ceeds of  the  military  stores  (heretofore  men- 
tioned) are  delivered  or  deposited  in  manner  as 
heretofore  stipulated. 

"5th.  The  ssiid  Mathewson  is,  in  this  new 
voyage,  to  have  liberty  to  proceed  to  such 
ports,  countries,  and  places,  backward  and 
forward,  for  trade,  freight,  or  other  employ- 
ment of  the  ship  and  cargo,  as  he  may  think 
most  for  the  interest  and  advantage  of  the  con- 
eem  in  said  ship  and  cargo. 

"dth.  In  this  new  voyage,  as  before  de- 
seribed,  it  is  mutually  agreed,  the  said  Mathew- 
lon  shall  have  fifty  dollars  per  month,  as  wages 
as  eonunander  and  navigator  of  said  ship,  to 
eonunence  with  the  new  voyage,  and  as  super- 
cargo a  commission  of  five  per  cent,  on  the  net 
MDoant  [of]  all  property  safely  returned  to  the 
United  States,  Canton,  or  Europe,  proceeding 
from  the  original  stock  of  fifty  thousand  dol- 
ian,  together  with  one  tenth  of  all  the  profits 
sad  eaniings  made  in  the  yojtLge  or  woytLgeB, . 
AjB^ta  or  otberwiBe,  i 

^iSWi  Ir  mgned  tbmt  th^  wmgm  and  earn- 


missions  specified  and  agreed  for  in  the  sixth 
article  are  to  be  in  full  of  all  services  and  priv- 
ileges to  Captain  Mathewson,  as  master  and 
supercargo  during  the  vovage  or  voyages  here- 
tofore specified  or  otherwise. 

"It  is  understood,  the  said  Mathewson  is  to 
have  no  privilece  in  the  first  voyage  heretofore 
specified,  and  that  the  wages  and  commissions 
of  seven  hundred  dollars  sulowed  on  that  voy- 
age are  to  be  paid  in  the  United  States  at  the 
end  of  voyage. 

(Signed)  "Cyrus  Butler, 

'Edward  Carrington  ft  Co., 
**Henry  Mathewson." 

In  pursuance  of  this  agreement,  Mathewson 
repaired  to  *Europe,  and  in  December,  [*125 
1820,  at  the  Texel,  received  the  ship  Mercury 
and  her  cargo  from  the  other  parties.  He  also 
received  two  sets  of  instructions,  one  genuine, 
and  the  other  fictitious,  to  be  used  in  case  of 
capture.  The  true  instructions  commenced  in 
this  way: 

Trovidenoe,  November  18,  1820. 
"Capt.  Henry  Mathewson: 

"Sir,— We  herewith  hand  you  the  letter  of 
Messrs.  Lynch,  Hill  ft  Co.,  of  Valparaiso,  to 
Edward  Carrington  ft  Co.,  under  date  of  June 
15,  1820,  accompanied  with  a  contract  made 
by  their  Bir.  Lvnch  with  General  San  Martin, 
commander-in-chief  of  the  Chilian  and  Peru- 
vian Annies,  and  in  behalf  of  said  government. 
You  will  observe,  on  perusal  of  the  letter  and 
contract,  that  the  muskets,  carbines,  and  sabres 
expressed  in  the  first  article  in  the  contract, 
are  to  be  furnished  by  Lynch,  Hill  ft  Co.  them- 
selves, and  that  the  same  articles  mentioned  in 
the  second  article  are  the  ones  intended  to  be 
supplied  by  ourselves,  and  are  the  same  as  we 
directed  to  be  purchased  by  yourself  in  Europe, 
vicx  "20,000  muskets,  of  good  proof. 

^7,000  carbines. 
'7,(X)0  cavalry  sabres. 

"The  prices,  you  will  observe,  are  stipulated 
at  eight  and  a  half  dollars  for  the  muskets,  six 
dollars  for  the  carbines  and  cavalry  sabres,  to 
be  imported  into  Peru  free  of  duties,  and  the 

groceeds,  or  payment  for  the  same,  is  also  al- 
>wed  to  be  exported  free  of  duties.  The  de- 
livery of  the  said  arms  to  be  at  any  one  port  in 
Peru  in  possession  of  the  patriots  under  (ieneral 
San  Martin,  or  where,  on  your  arrival  at  any 
one  of  said  ports.  General  San  Martin  may  de- 
termine, on  the  coast  of  Peru.  You  will  ob- 
serve the  contract  provides  that  any  articles, 
the  produce  of  Peru,  may  be  received  in  pay- 
ment (at  the  current  market  price)  for  the 
arms;  always  by  the  agreement  and  consent  of 
both  contracting  parties,  and  that  the  same 
may  be  exported  free  of  duties.  You  will  also 
observe,  that  the  duties  on  the  import  of  any 
other  articles  of  merchandise  by  said  Lynch, 
into  the  port  of  Peru,  are  to  be  admitted  to- 
wards the  payment  of  the  said  arms.  You  will 
also  observe  it  is  understood,  that,  if  the  pay- 
ment is  made  in  specie  for  said  arms,  it  is  per- 
mitted to  be  exported  free  of  duties." 

The  instructions  then  proceeded  to  tell  him 
how  to  arrange  his  cargo,  what  to  do  when  he 
got  to  Valparaiso,  and  continued  thus: 

"In  the  execution  of  this  business  it  will 
require  your  best  'attention  and  dreum-  [*126 
spection  to  weigh  well  all  ^inta  axkd.  ^\T^>a3Si.'> 
stances,  and,  in  con^uadVm  "mV^  Y^y^tSi^^  ^^BcS& 
ft  Oih,  punue  ihAt  coaii%  ^m^^  taJXQQ^ftXx^  Ha 


126 


8UFBSMB  COUBT  OF  THK  UNim)  StATIS. 


1848 


have  the  contract  complied  with,  taking  care 
at  the  same  time»  as  much  as  possible,  to  have 
the  payment  therefor  placed  under  favorable 
drcumstances;  or  if  circumstances  should  have 
occurred  to  defeat  the  expedition,  and  with  it 
destroy  the  hope  of  having  the  contract  com- 
plied with,  vou  are  then  to  adopt  the  next  best 
plan  to  make  the  sales  of  our  property  to  the 
best  advantage.  If  the  contract  is  complied 
with  by  General  San  Martin,  we  should  recom- 
mend your  fully  loading  the  ship  with  copper, 
(taking  the  same  as  payment  towards  the  arms 
particularly  as  it  is  to  be  allowed  exp^ort  free  of 
duties) ;  and  taking  copper  may  facilitate  and 
help  the  government,  and  be  the  means  of  get- 
ting payment    before    the    expiration  of  the 


mg 

eighty  days  limited  in  the  contract,  and  taking 
the  balance  in  specie,  and  proceed  immediately 
to  Canton;  or  if  the  contract  is  not  complied 
with,  and  you  should  make  the  sale  in  Cliili,  or 
other  place  where  copper  can  be  procured  at  not 
exceedmg  fifteen  or  sixteen  dollars  the  quintal 
on  board,  we  should  then  also  recommend  your 
loading  with  copper,  particularly  if  it  should 
«ld  you  in  malung  sales  of  the  arms;  and  then 
taking  the  balance  in  specie,  and  proceed  direct 
for  China.  After  having  disposed  of  the  arms, 
and  obtained  the  payment  for  the  same,  it  will 
be  of  much  importance  that  you  reach  China 
as  direct,  and  with  as  little  delay,  as  possible. 
In  order  that  a  second  deposit  may  be  had  for 
the  property,  and  that  a  new  voya^  may  be 
begun  anew,  without  any  regard  to  the  present 
one,  after  reaching  Canton  you  will  deliver  all 
our  property  to  Messrs.  S.  Russell  ft  Co.,  except 
the  fifty  thousand  dollars,  which  you  are  to  re- 
tain as  a  capital  for  the  ship  m  any  future 
operations  you  may  think  it  advisable  to  under- 
take, either  by  trading  or  freighting,  according 
as  vou  think  most  profitable  for  all  concamed; 
perhaps  a  cargo  from  China  for  Chili  or  Peru 
may  oe  a  good  investment.  However,  after 
you  get  to  (Sinton,  and  take  the  fifty  thousand 
dollars  as  a  capital,  you  must  be  your  own  mas- 
ter, and  do  that  which  is  best." 

The  instructions  then  proceeded  to  provide 
for  many  contingencies,  and  concluded  with  a 
general  reference  to  conversations  between  the 
parties  before  Mathewson  left  the  United  States. 

The  fictitious  instructions  provided  entirely 
I6r  a  trading  voyage  to  Columoia  River,  thence 
to  Canton,  etc. 

In  April,  1821,  having  purchased  a  cargo  of 
arms,  Mathewson  sailed  from  Bremen,  in  the 
ship  Mercury,  for  Valparaiso,  and  arrived 
there  in  August  of  the  same  year. 
127*]  *From  Valparaiso  he  went  to  Uma, 
where  he  arrived  in  September. 

On  the  1st  of  June,  1821,  a  transaction  oc- 
curred at  Providence  which  was  the  basis  of 
this  litigation.  Willard  W.  Wetmore  (and  his 
administrator,  the  present  defendant  in  error) 
claimed  to  have  been  admitted  on  that  day  as  a 
partner  in  the  firm  of  Edward  Carrington  ft 
Go.,  and  the  followinff  entry  upon  their  books 
was  produced  upon  tne  call  of  the  defendant 
Mathewson: 

'Trovidence,  June  1st,  1821. 
"Day-book. 

'"Edward  Carrinston  ft  Co. — New  concern. 
"Edward  Carrington    3/8, 
"Samuel  Wetmore       8/8,  t 

nr.  W.  Wietmort        2/a.*  \ 


And  commencing  on  the  first  page,  under 
date  of  let  June,  1821,  and  continuing  through 
several  pages,  Edward  Carrington  ft  Co.,  old 
concern,  are  credited  with  the  sum  of  $118,- 
987.32,  for  their  interest  in  various  adventures 
and  shipments  then  outstanding 

The  oorresponding  ledger  is  headed,  ""New 
concern,  ledger  A,**  and  commences  with  the 
same  date. 
Let  us  return  to  the  voyages  of  Mathewson. 
At  Lima  he  sold  his  cargo  of  arms,  and  was 
detained  there  nearly  ten  months  waiting  for 
payment  from  the  Peruvian  government. 

In  June,  1822,  having  chartered  the  Mercury, 
at  Lima,  to  a  person  by  the  name  of  Rodolpho, 
he  sailed  with  the  proceeds  of  the  arms  for 
Gibraltar,  by  way  of  Rio  de  Janeiro,  and  ar- 
rived at  Gibraltar  in  November,  1822. 

In  December,  1822,  he  sailed  from  Gibraltar, 
on  a  trading  and  freighting  voyage,  with  freight 
and  merchandise  for  the  joint  account  of  ihe 
owners. 
Arrived  at  Rio,  February,  1828. 
Sailed  from  Rio,  February,  1823. 
Arrived  at  Valparaiso,  April,  1823. 
Arrived  at  Calfao,  July  1,  1823. 
Left  Callao,  September,  1823. 
Arrived  at  Arica,  October,  1823. 
Left  Arica  for  Callao,  October  25,  1828. 
Arrived  at  Callao,  December,  1823. 
Sailed  from  Callao  for  Canton,  Jamuurr  1, 
1824. 
Arrived  at  Canton,  April  10,  1824. 
Left  Canton   for  South   America,  July   11, 
1824. 

*  Arrived  at  Monterey,  October  26,  [*188 
1824. 

Left    Monterey    for   Masatlan,   January   1, 
1825. 
Arrived  at  Masatlan,  January  21, 1825. 
Left  Mazatlan  for  Lima,  March  20,  1825.  Ar-^ 
rived  at  Guayaquil,  June  3,  1825,  where  th^ 
ship,  being  injured  in  a  gale  and  decayed  b^ 
age,  was  condemned  and  sold. 

On  the  12th  of  September,  1825,  BtCathewioii 
embarked  at  Guayaquil  with  goods  and  money 
for  Lima,  in  the  steamboat  Tilica,  whidi  was 
blown  up  and  destroyed  on  the  passage. 

In  November,  1825,  being  at  IJma,  Mathew- 
son chartered  three  fourths  of  the  ^ip  8v^ 
rior.  He  claimed  to  do  this  upon  his  aoto  t^ 
sponsibility  and  risk,  and  therefore  to  bt  en* 
titled  to  all  the  profits,  allowins  to  Butler, 
Carrington  ft  Co.  only  the  interen  upon  sneh 
portion  of  the  partnership  funds  as  were  in- 
vested in  the  adventure. 

In  November,  1825,  he  sailed  from  Lima  to 
Canton,  where  he  arrived  in  March,  18^ 
Leaving  there  in  June,  he  returned  to  Valparai- 
so, where  he  arrived  in  October,  and  eonsiffned 
all  his  property,  individual  as  well  as  join^  to 
Alsop,  Wetmore  ft  Co.,  who  sold  it  at  a  large 
profit. 

In  June,  1827,  he  arrived  in  Providence,  hav- 
ing been  absent  nearly  seven  jrears. 

Ihiring  all  these  voyages,  Mathewson  claimc 
to  have  received  sums  of  money  for  himaell 
upon  various  accounts;  such  as  presents  i 
gratuities    from   the   persons   with   whom 
dealt;  from  Spaniards  for  assisting  In 

ing  their  money;  a  deposit  from  a  man . 

Maxtinea,  to  be  invested  in  miUtarj  dothi^m^ 
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wards  be  found  or  beard  of;  from  passengers 
for  taking  care  of  tbeir  money;  presents  from 
several  persons  for  transporting  specie  from  the 
shore  without  full  duties;  and  profits  upon  all 
these  sums,  invested  upon  his  own  account  in 
articles  of  trade  sold  and  reinvested  from  time 
to  time,  paying  freight  for  the  same. 

In  1830,  Willard  W.  Wetmore,  of  New 
Haven,  in  Connecticut,  filed  a  bill  on  the  equi- 
ty side  of  ^e  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island  against 
Mathewson,  claiming  to  have  been  admitted 
by  Edward  Carrington  ft  Co.  as  a  member  of 
their  firm  In  June,  1821,  and  calling  upon 
Mathewson  to  render  an  account  of  his  agency 
as  master  and  supercargo  of  the  ship  Mercury, 
on  a  voyage  by  him  prosecuted  before  he  be- 
came part  owner  of  said  ship;  and  of  his 
affency  as  master,  supercargo,  and  part  owner 
of  said  ship  and  her  cargo;  and  of  his  agency  as 
master,  supercarso,  and  nart  owner  of  said  ship 
and  her  cargo  after  he  became  a  nart  owner; 
and  also  of  his  employment  of  the  funds  of 
the  owners  of  the  Mercury,  after  her  condemna- 
tion and  sale,  in  the  ship  Superior,  three 
129*]  fourths  of  which  he  ^chartered  at  Lima 
in  November,  1825.  The  bill  also  called  for  a 
discovery  of  all  his  transactions  during  the  ad- 
ventures. 

This  bill  was  afterwards  amended  by  the  in- 
lertion  of  the  following  clause  after  the  claim 
to  have  been  admitted  as  a  partner  in  June, 
I821i  viz.:  "(amendment— and  then  and  there 
becune  the  assignee  and  purchaser  of  one 
fourth  of  nine  twentieth  parts  of  said  ship 
Mercury  and  her  cargo  ana  of  one  fourth  of 
sine  twentieth  parts  of  all  the  rights  of  said 
EdwMrd  Carrington  &  Co.  in  and  to  said  con- 
trtct  with  the  said  Mathewson,  and,  as  such, 
entitled  to  a  discovery  and  relief  against  the 
said  Mathewson)." 

In  September,  1830,  Mathewson  filed  his  an- 
iwer,  to  which  exceptions  were  taken,  and  in 
February,  1831,  filed  a  further  answer.^  In 
these  answers  he  denied  that  the  complainant 
•▼er  was  a  partner  in  the  house  of  Edward 
Ourrington  ft  Co.,  or  that  he  ever  had  any  in- 
terest in  the  ship  Mfercury  and  cargo,  or  in 
the  coDcems  of  said  adventure.  The  answers 
then  went  into  a  minute  detail  of  all  the  trans- 
tetions  which  had  occurred  during  all  these 
foyages,  and  had  annexed  to  them  a  hundred 
and  seven  accounts  with  different  persons,  ex- 
phuning  the  shipments,  sales,  freights,  pur- 
ehases,  remittances,  etc.,  etc. 

At  November  Term,  1831,  the  cause  was  re- 
ferred to  Samuel  Eddy,  as  master  in  chancery, 
'^  take  and  state  an  account  between  the 
oomplsinant  and  the  defendant,  Henry  Mathew- 
son, touching  and  concerning  the  concerns  and 
business  of  the  partnership  subsisting  between 
the  parties  in  said  cause,  and  all  the  other  mat- 
ters and  things  charged  in  said  bill  of  eom- 
plaint." 

At  June  Term,  1832,  Samuel  Eddy,  Richard 
K.  Randolph,  and  John  H.  Ormsbee  were  ap- 
pointed masters  under  the  above  interlocutory 
decree. 

In  1834,  whilst  the  cause  was  pending  before 
the  masters,  Wetmore,  the  complainant,  died, 
and  letters  of  administration  upon  his  estate 
were  granted  to  John  BL  Clarke,  a  citizen  of 
Rhode  Islandl,  the  Jaws  of  that  8UU  not  per- 


mitting  a  person  residing  out  of  the  State  to 
become  the  administrator  of  a  citizen  thereof. 
Clarke,  the  appellee  in  the  case  now  before  the 
court,  filed  a  bill  of  revivor.  Mathewson  ap- 
peared, and  moved  to  dismiss  the  suit  on  the 
ground  of  want  of  jurisdiction,  inasmuch  as  the 
administrator  and  respondent  were  citizens  of 
the  same  State.  The  Circuit  Court  dismissed 
the  bill;  but  the  cause  being  brought  up  to  the 
Supreme  Court,  this  iudgment  was  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. The  report  of  this  case  will  be  found  in 
12  Peters,  164. 

In  January,  1830,  Charles  F.  Tillinghast  was 
appointed  a  third  master,  in  the  place  of  Sam- 
uel Eddy,  to  act  in  conjunction  with  the  other 
two. 

*In  November,  1840,  the  masters  made  [*1S0 
a  very  elaborate  report  to  the  eourt,  accom- 
panied by  numerous  depositions.  In  which  re- 
port they  found  a  balance  due  from  Mathewson 
to  the  administrator  of  $8,098.52.  To  this  re- 
port Mathewson  filed  twenty-six  exceptions. 

At  June  Term,  1841,  the  master's  report  was 
referred  back  to  the  same  masters,  to  re-exam- 
ine and  review  and  reconsider  the  same,  with 
liberty  to  either  party  to  introduce  further  evi- 
dence; the  plaintiff  to  have  leave  to  amend  his 
bill,  and  the  defenduit  to  file  his  answer  to  the 
amendment  within  twentv  days.  Whether  or 
not  it  was  at  this  stage  of  the  proceedings  that 
the  plaintiff  amended  his  bill  by  inserting  the 
part  included  within  brackets,  as  set  forth  in 
the  preceding  part  of  this  statement,  the  record 
does  not  show.  But  on  the  0th  of  September, 
1841,  Mathewson  filed  a  further  answer,  deny- 
ing that  Wetmore  was  or  ever  had  been  a  co- 
partner in  the  firm  of  Edward  Carrington  ft 
Co.;  denying  that  he,  Wetmore,  had  ever  asked 
an  account  from  the  defendant  previously  to 
filing  the  bill,  and  denying  that  Wetmore  had 
ever  been  admitted  by  the  defendant  as  a  co- 
partner in  said  ships  and  adventures  In  any 
manner  whatever. 

At  November  Term,  1841,  the  masters  made 
their  second  report,  finding  a  balance  due  by 
Mathewson  to  Clarke,  as  administrator,  of  $8,« 
668JS2.  This  report  was  accompanied  by  a 
great  mass  of  additional  evidence.  To  this  re* 
port  Mathewson  filed  twenty-four  exceptions. 

At  the  same  term,  viz.,  November,  1841,  the 
court  ordered  this  report  of  the  masters,  so  far 
as  respected  the  matters  in  the  sixteenth  excep- 
tion, to  be  referred  back  to  them  for  further 
ihoidry. 

In  conformity  with  this  order,  the  masters 
filed  a  third  report  correcting  the  preceding  one 
by  making  an  additional  allowance,  and  report- 
ing the  entire  balance  due  by  Mathewson  to  be 
$8,685.66  2/16. 

At  Jnne  Term,  1842,  Mathewson  filed  six  ex- 
ceptions to  this  third  report. 

At  November  Term,  1842,  the  following  de- 
cree was  made  by  the  Circuit  Court,  viz.: 

''This  cause  came  on  to  be  heard  upon  the 
report  of  the  masters  made  in  this  cause  at  the 
November  Term,  A.  D.  1840,  of  this  court, 
and  upon  the  exceptions  filed  thereto;  and  up- 
on the  report  of  the  masters  made  in  this  cause 
at  the  November  Term,  A.  D.  1841,  of  this  court, 
and  the  exceptions  filed  thereto;  and  upon  the 
masters'  report  in  this  cause,  filed  in  the  clerk's 
office  Qt  Udi  Qouxt  «a  lYi%  \\\>i  ^i  ^\  k^f>^ 
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A.  D.  1842,  and  the  exceptions  filed  thereto, 
and  council  being  heard  thereon: 
ISl*]  •"In  consideration  whereof,  it  is  or- 
dered, adjudged  and  decreed,  that  the  excep- 
tions to  the  first  mentioned  report  be  disal- 
lowed, and  that  the  said  report  do  stand  and  be 
confirmed,  except  so  far  as  the  same  is  altered 
by  the  report  aforesaid  made  to  the  November 
Term,  A.  D.  1841,  of  this  court,  and  the  report 
aforesaid  filed  in  the  clerk's  office  of  this  court 
on  the  11th  day  of  April,  A.  D.  1842. 

"It  is  further  ordered,  adjudged  and  decreed, 
that  the  exceptions  to  said  report,  made  at  the 
November  Term,  A.  D.  1841,  of  this  court,  be 
disallowed,  and  that  said  report  do  stand  and 
be  confirmed,  except  so  far  as  the  same  is  al- 
tered by  the  said  report,  filed  in  the  clerk's 
office  of  this  court  on  the  11th  day  of  April,  A. 
D.  1842. 

"It  is  further  ordered,  adjudged  and  decreed, 
that  the  exceptions  to  the  said  report,  filed  in 
the  clerk's  office  of  this  court  on  the  11th  day 
of  April,  A.  D.  1842,  be  disallowed,  and  that 
said  last  mentioned  report  do  stand  and  be  con- 
firmed. 

"It  is  further  ordered,  adjudged  and  decreed, 
that  the  said  John  H.  Clarke,  administrator 
on  the  estate  of  the  said  Willard  W.  Wetmore, 
in  his  said  capacity  of  administrator,  have  and 
recover  of  the  said  Henry  Mathewson  the  sum 
of  eight  thousand  six  hundred  and  eighty-five 
dollars  and  sixty-six  cents,  said  sum  l^ing  the 
amount  found  due  by  said  last  mention^  re- 
port, together  with  costs,  and  that  execution 
issue  therefor. 

"Let  this  decree  be  filed  in  the  clerk's  office 
in  this  court.  Joseph  Story, 

"Ass.  Jus.  of  the  Sup.  Ct.  of  U.  8. 
"John  Pitman, 
**Distriet  Judge  U.  S.,  R.  L  District." 


From  this  decree  an  appeal  brought  the  case 
up  to  the  Supreme  Court. 

Whilst  the  cause  was  pending  in  the  Supreme 
Court,  an  order  was  passed,  at  December  Term, 
1845,  directing  the  masters  to  review  their  re- 
port. They  accordingly  made  a  supplemental 
and  fourth  report,  addressed  directly  to  the 
Supreme  Court,  in  which  they  admit  an  error 
in  their  preceding  accounts,  from  not  giving 
Mathewson  a  sufficient  credit  for  his  commis- 
sions and  his  interest  in  the  copartnership. 
Correcting  this  error,  they  find  the  amount  due 
by  Mathewson  to  Clarke,  including  interest  up 
to  January  1,  1846,  to  be  $6,241.44.  This  report 
was  made  a  part  of  the  record,  by  agreement 
of  counsel. 

In  the  argument  of  the  case  in  this  court,  the 
exceptions  taken  to  the  first  report  of  the  mas- 
ters were  not  insisted  upon  any  further  than 
they  were  included  in  the  exceptions  to  the 
second;  and  the  exceptions  to  the  third  were 
IS 2*]  entirely  waived.  *None  being  taken  to 
the  fourth,  which  was  made  to  this  court, 
the  argument  was  confined  exclusively  to  the 
exceptions  to  the  second  report,  which  have 
been  already  stated  to  have  been  twenty-four 
in  number. 

The  cause  was  argued  by  Mr.  Albert  C. 
Greene  and  Mr.  Webster  on  the  part  of 
MutbewaoB,  the  appeliant,  and  Mr.  R.  W. 
Greene  mud  Mr.  Whipple  for  the  appellM. 


Mr.  Albert  C.  Greene  gave  a  history  of  th 
case,  and  of  all  the  voyages  which  had  take 
place.  He  then  classified  the  exceptions  so  a 
to  include  all  which  related  to  or  depende 
upon  the  same  general  principle  of  law.  Ani 
first,  with  respect  to  the  right  of  the  complain 
ant  to  sue.  This  being  a  limited  copartnershi] 
consisting  of  the  sum  of  $50,000  and  the  sht] 
he  maintained  the  three  following  propositiona 

1.  That  being  a  limited  copartnership,  n 
third  person  can  be  admitted  without  the  con 
sent  of  all  the  copartners. 

2.  That  no  assignment  of  an  interest  in 
copartnership  fund  to  a  third  person  can  give  t 
such  third  person  any  right  against  the  rest  o 
the  partners,  where  the  right  to  assign  is  no 
provided  for  in  the  agreement. 

3.  That  Wetmore,  not  being  an  original  pai 
ty,  cannot  be  a  party  to  any  suit  ax  law  o 
equity  founded  on  the  original  agreement. 

1st.  The  relations  which  exist  l^twecn  part 
ners  are  either  provided  for  specially  by  agree 
ment,  or  result,  bv  operation  of  law,  from  i 
union  of  funds.  They  may  contract  for  wha 
they  choose — for  example,  that  one  of  then 
shall  not  enter  into  a  particular  branch  of  bus! 
ncss;  or  they  may  stipulate  for  the  right  to  as 
sign,  in  which  case  an  assignee  is  in  the  enjoy 
ment  of  full  rights,  flowing  from  the  orifi;ina 
agreement.  But  if  the  contract  is  silent  upoi 
this  point,  the  law  does  not  permit  a  thin 
person  to  be  introduced  without  the  assent  a 
the  other  parties.  If  we  were  at  law,  it  i 
clear  that  no  action  would  be  maintainabh 
and  the  same  rule  must  prevail  in  equity.  Th 
relations  between  partners  are  of  a  confidei 
tial  character,  and  therefore  it  is  reasonabl 
that  no  stranger  should  be  brought  in.  Thei 
relations  are  also  mutual.  In  case  of  loss,  eafl 
partner  has  a  right  to  look  to  his  associate 
and  ought  not  to  be  compelled  to  rely  upon 
person  whom  he  may  be  unwilling  to  trus 
The  only  evidence  of  the  copartnership  of  tt 
complainant,  Wetmore,  is  the  entry  upon  tl 
books  of  Carrington  &  Co.  There  was  no  m 
signment,  no  letter  informing  Mathewson,  wt 
was  then  absent  on  one  of  the  voya^s,  nor  di 
he  know  anything  of  it  until  the  service  of  tl 
subpcena  in  this  case.  See  Collyer  on  Parttiei 
ship,  4,  101;  14  Johns.  318;  6  Madd.  5. 

*2d.  No  assignment  can  be  made  [*1S: 
where  it  is  not  provided  for  in  the  articles. 

There  is  no  evidence  here  of  any  assignraen 
to  Wetmore  which  does  not  show  him  to  hai 
been  also  admitted  as  a  partner,  if  it  is  vali 
for  any  purpose.  Suppose  there  was  such  ev 
dence,  what  could  partners  assign  except  chow 
in  action,  which  the  assignee  would  be  unab 
to  enforce?  But  the  claim  here  is,  that  ti 
new  partner  has  the  same  rights  as  the  old,  ai 
has  the  same  right  to  forbid  certain  thinga  1 
be  done.  If  the  relation  of  partner  cannot  I 
assigned  together  with  choses  in  action,  tbn 
the  suit  must  fail,  because  the  ground  of  tl 
complainant's  claim  is  that  Mathewson  had  i 
riffht,  under  his  agreement,  to  do  certain  thin| 
which  he  has  done.  But  this  relation  cann* 
be  assigned.  Mathewson  never  agreed  Um 
any  one  else  should  be  his  master.  He  had  i 
claim  for  anything  against  Wetmore,  ai 
therefore  Wetmore  can  have  none  against  hti 
.     If  these  two  propositions  can  stand,  the  ihi 
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The  next  eeneral  proposition  arises  from  the 
Moond  and  thiixl  exoeptions,  and  is  this:  that 
Mathewson  has  a  right  to  the  profits  upon  pur- 
chases which  he  made  whilst  detained  at  Lima. 
If  his  oartners  had  ratified  his  acts,  the  profits 
would  nave  inured  to  the  common  benefit,  aad 
Mathewson   was   willing  that   this   should  be 
done.    But  we   say  that  his  partners  should 
have  decided   when   he   asked  them;  whereas 
they   always    avoided    saying    whether    they 
would  sanction  his  acts  or  not.    The  reasoning 
of  the  masters  is  not  good.    They  say,  that,  as 
Mathewson's  inducements  to  the  purchase  were 
to  hasten  the  settlement  of  his  own  cargo,  the 
profits  ought   to  belong  to   his  owners.    But 
they  should  have  adopted  or  rejected  his  acts 
when  he  informed  them  what  he  had  done,  and 
solicited  their  sanction. 

A  i^cneral  proposition  arises  under  the  sixth 
exception.  Martinez  had  placed  money  in  the 
hands  of  Mathewson  to  be  employed  for  him  at 
Gibraltar.  The  purchases  were  made,  but  Mar- 
tinez could  never  more  be  heard  of.  To  this 
money  we  say  the  other  partners  have  no  right 
whatever.  [Mr.  Greene  nere  examined  all  the 
evidence  on  this  subject.] 

The  next  general  proposition  is,  whether  and 

how  far  Mathewson  had  a  right  to  trade  upon 

his  own  private  accoimt  at  the  same  time  that 

he    ^iwas  trading  upon  the  partnership   funds. 

The    masters  say  that  he  must  not  carry  his 

own  property  in  the  same  ship,  although  they 

admit  that  he  has  a  ri^ht  to  traffic  for  himself, 

and  send  his  commodities  in  another  ship  to  the 

same   market     We   apprehend   that   the   true 

IS 4*]  rule  is  this:  that  *a  partner  must  not 

place  himself  in  such  a  situation  that  his  own 

private  interests  will  necessarily  conflict  with 

those  of  his  partners.    Collyer  on  Part.  100; 

6  Madd.  360;  4  Beavan  534;  1  Sim.  ft  Stu.  124; 

found  also  in  1  Cond.  £ng.  Ch.  Cases,  124. 

The  ninth  and  eleventh  exceptions  raise  a 
general  question,  what  were  the  rights  and  du- 
ties of  Mathewson  after  the  loss  of  the  Mer- 
cury? We  contend  that  his  contract  was  to 
take  command  of  that  ship,  in  which  he  became 
a  part  owner.  After  its  loss,  he  had  a  right  to 
engage  in  anything  new,  and  chartering  the 
Superior  was  a  fresh  adventure  altogether. 
If  his  partners  chose  to  ratify  his  acts,  he 
was  willing  to  include  them;  but  the  evidence 
in  the  case  shows  that  they  disowned  them. 
The  profits  must  therefore  belong  to  Mathew- 
son alone. 

Vr.  R.  W.  Greene,  for  defendant  in  error, 
took  up  the  exceptions  in  numerical  order,  and 
examined   each   one    in    comparison    with    the 
evidence.    The  general  scope  of  his  argument 
was  to  show    that   the    voyage    was   a   very 
hazardous   one   on   the   part   of  the   shippers, 
who  had   planned  the  whole   series  until  the 
termination    that    Mathewson    had    no    riffht 
to  receive  presents  from  his  consignees;  that 
it  is  always   suspicious  when  vendors   make 
presenU;  that  Mathewson  was  especially  de- 
barred from  all  privileges  by  the  agreement; 
that  he  had  full  power  to  obtain  payment  for 
the  arms  in  any  mode,  and  if  the  purchase  of 
the  Nancy  was  necessary  to  accomplish  this, 
it  was  within  his  instructions;  that  he  him- 
idf  thought  so,  because,  when  about  to  do  it, 
he  wrote  to  his  partners  hoping  not  to  be  cen- 
nnd;  Uimt  hiM  receipta   for  hlB   own    cargo 
ySL.  ed. 


ware  in  fact  in  this  new  purchase;  that 
was  a  direct  breach  of  duty  to  receive  the 
money  of  Spaniards,  in  the  disturbed  condi- 
tion of  the  country,  and  might  have  led  to 
the  forfeiture  of  the  property  under  his  con- 
trol; that  he  risked  tne  whole  cargo  for  hit 
own  private  advantage;  that  he  concealed  all 
these  matters  until  tne  exceptions  to  his  first 
answer  compelled  him  to  disclose  them  in  his 
second;  that  he  had  no  right  to  carry  goods 
on  his  private  account  to  the  same  market 
with  those  of  his  partners;  that  their  inter- 
ests must  necessarily  clash;  that  he  eould 
not  fairly  have  realised  the  sum  of  $57,000, 
which  the  evidence  shows  that  he  did;  that 
he  only  charged  himself  with  half  freight; 
that  the  accounts  show  that  he  settled  with 
his  consignees  as  if  the  whole  goods  belonged 
to  him,  and  therefore  could  easily  claim,  as 
his  own,  whatever  part  he  chose;  that  his 
average  when  the  steamboat  was  destroyed 
was  wrong;  that  the  evidence  showed  that  no 
such  man  as  Martinez  had  ever  existed;  that 
with  respect  to  the  profits  by  the  voyage  in 
the  Superior,  the  original  voyage,  as  planned, 
*was  not  ended;  that  Mathewson  had  [*1SS 
no  right  to  trade  and  speculate  upon  the 
money  of  his  partners,  but  if  the  voyage  was 
over,  he  ought  to  have  sent  it  home;  that  i| 
fact  the  partnership  was  not  concluded,  blrt 
the  ship  Mercury  was  only  one  instrument  it 
carry  it  on;  that  Mathewson's  letters  shMf 
this;  that  in  the  voyage  of  the  Superior  In 
made  100  per  cent,  for  himself,  and  only  40  p« 
cent,  for  his  partners. 

With  respect  to  the  right  to  sue,  Mr.  Oreene 
drew  a  distinction  between  the  two  voyages. 
As  to  the  first  voyage,  the  assignee  had  ( 
right  to  sue  in  his  own  name.  2  Story,  Eq 
Jur.  p.  301,  sec  1056. 

The  owner  had  a  right  to  assign,  and  the 
present  assignment  is  sufficient.  2  Story,  Eq. 
Jur.  p.  381,  382,  sec.  1047. 

As  to  the  right  to  sue  on  the  new  voyage. 

It  has  been  said,  on  the  other  side,  that  no 
new  member  can  be  introduced  into  a  firm 
without  the  consent  of  all.  But  in  this  case 
one  of  the  members  of  the  partnership  was  it- 
self a  firm,  viz.,  Carrington  &  Co.,  with  which 
the  contract  was  made.  The  admission  of  Wet- 
more  did  not  change  the  name  of  the  firm.  Be- 
sides, the  contract  gave  to  Mathewson  the  ex- 
clusive control  over  the  business.  There  was 
therefore  no  necessity  for  consultation.  Tha 
partners  at  home  had  nothing  to  do  but  to  n- 
ceive  the  proceeds.  The  reason  of  the  rule  doai 
not  apply.  But  if  we  claim  as  assignee,  w% 
have  a  right  to  an  account.  All  property  ii 
transferable  in  equity,  and  the  bill  was 
amended  so  as  to  include  the  rights  of  an  ■■• 
signee. 

Mr.  Whipple,  on  the  same  side: 

With  respect  to  the  right  to  sue,  we  do  ttoi 
say  that  the  complainant  was  a  partner  in  tha 
voyage  of  the  Mercury  in  any  other  mode  than 
as  he  was  a  member  of  the  firm  of  Oanringtoa 
&  Co.  It  has  been  said,  that  a  partner  cannot 
introduce  a  stranger  into  the  firm  without  tha 
consent  of  the  rest.  We  admit  it.  But  the 
contract  here  was  between  Butler,  Garrington 
&  Co.,  and  Mathewson.  There  was  no  con- 
tract between  Mathewson  and  CSarrlng^n 
himself,  or  SamueV  Y7e\.moT%  Vii^^^^asii^^ .  ^ 
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«••  with  tfaa  flnn.  Canrlngton'a  order  alone 
would  not  have  bean  bindins,  and  in  eu«  of 
hli  death,  the  biuineu  would  be  wound  up  by 
Ua  aurviving  partner.  The  property  iaTolred 
was  not  liable  for  Carrin^OD'a  debts  aotlt  all 
the  partnerahip  claims  upon  it  were  tatjafled. 
If  Carrington  had  drawn  an  order  for  money 
upon  MatliewBon,  be  ought  not  to  have  paid 
It,  beeauae  he  knew  that  all  their  share  of  the 


property  belonged  to  Carrington  ft  Co.^  and 
not  to  Carrington  persooally.  A  ehanse  m  the 
eomponent  members  of  the  firm  could  make 
no  difference  in  the  rights  of  Mathewaon. 
13S*]  The  'power  to  control  him  was  juat  the 
sane  after  aa  before  It.  In  case  of  loss,  the 
firm  of  Carrington  A,  Co.  would  have  to  con- 
tribute, and  a  portion  of  this  must  fall  upon 
the  new  member.  He  ought,  therefore,  to 
share  in  the  proBts.  The  only  question  is, 
whether  an  assignee  can  aue  a  partner.    But 


such  a  case  would  be  to  brins  in  all  the  par- 
ties who  bad  an  interest  in  the  aubjeet. 

Mr.  Whipile  then  took  up  and  enlarged 
apon  the  following  propositions; 

t.  The  answer  of  Mathewson  was  over- 
thrown and  discredited  by  counterbalancing 
testimony. 

2.  There  was  no  difTercnee  In  principle  be- 
tween MathewBon's  right  to  trade  in  the  Mer- 
cury and  in  the  Superior 

3.  He  had  no  right  to  trade  upon  hia  own 
account  in  either,  because  it  was  expressly 
prohibited  by  the  contract,  and  because  it  wsm 
at  war  with  the  duties  which  he  had  under- 
taken to  perform. 

These  propositions  Mr.  Whipple  ^liiutrated 
at  great  length. 

Mr.  Webster,  in  reply  nnd  conclusion,  gave  a 
particutnr  narrative  of  the  course  of  the  suit, 
and  the  transactions  between  the  parties.  The 
first  proposition  rained  by  the  exceptions  is, 
that  the  complainant  has  no  right  to  maintain 
this  suit.  We  say  that  he  bad  no  interest 
whatever  e);Gept  sa  a  partner,  and  that  he  can- 
not become  so  without  our  consent.  It  is 
necessary  here  to  make  a  distinction  between 


Uercury,  and  after  that  was  over,  became  a 
partner  to  the  amount  of  one  tenth.  It  may 
be  said,  that,  if  Uathewson  was  not  then  a 
partner,  our  objection  to  the  complainant's 
right  to  sue  for  the  firat  voyage  does  not  ap- 
ply.   But  the  answer  to  this  is  twofold: 

1.  Because    this    bill    counts    on    a    special 
agreement,  to  which   Wctmort^,   the  compli  ' 
ant,  was  no       ■       "■     ■  ■ 
not  aid  him  —  

2.  Wetmore  never  had  a  particle  of  in- 
terest In  the  first  voyage  of  the  Mercury. 
This  terminated  at  Gibraltar,  in  November, 
1S22,  and  in  December  following  a  new  voyage 
was  commenced.  But  it  does  not  sppear 
from  the  record  that  the  Mercury  and  her  car- 
go constituted  any  part  of  the  $118,087  which 
was  credited  to  the  old  concern  when  a  change 
of  the  books  took  place,  in  1821.  On  the  con- 
trary, the  following  extract  from  the  record 
shows  that  the  Mercury  was  not  brought  into 

CAa  new  partaeabip  mitll  the  Tth  of  February, 
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first  voyage.  The  transfer  at  the 
bottom  of  the  account  is  for  one  half  of  the 
outfit,  hut  docs  not  include  any  profits  at  all. 
He  has  no  right  to  call  upon  Mathewaon  for 
any  explanation  of  hia  proceedings. 

With  rca]>ect  to  the  aubsequent  voyages,  the 
right  of  the  complainant  to  sua  Sa  Bttatained.. 
upon  two  grounds: 

1.  That  Carrincton  A  Co.  had  admitted  hink 
as  a  new  partner  in  their  firm;  and, 

8.  That  the  complainant  was  an  assignee. 

let.  The  authorities  already  citad— Tidd, 
CoUyer,  Johnson,  and  Maddock — are  dear,  that 
no  new  partner  can  be  admitted  without  th» 
consent  of  all. 

2d.  It  is  said  that  he  waa  an  aaaiguM. 
But  he  says  himself  in  the  hill  that  he  wra  a 
partner.  The  amendment  to  the  bill,  putting 
his  claim  upon  the  ground  of  being  an  assign- 
ee, does   not  vary  the   facts  in  tlie   case.    Ha 


an    evaaion    of     a   welt    aettled    rule    of   taw. 
Every  new  partner  can  claim  to  be  assignee. 
In  this  case  he  would  be  a  very  strange  one. 
He  had  as  much   right  to  control   the   others' 
shares  aa  they   had   to  control  his.     He  could 
draw    bills   of   exchange,   settle   accounts,   etc. 
I  had  supposed  that  an  assignment  of  a  chose 
in    action    waa    recognized   upon   the   principle 
that  the  assignor  had  nothing  more  to  do  with     . 
it.     But  not  so  here.     Carrington  ft  Co.  had  as  4 
much  power  over  the  property  a*  tbey  had  be-  — 
fore.     There   waa  no  transfer  of  any  diatlnet^r 
and     specific     interest.     If    Carrington     ft  Co^e 
had     failed,     what     would     have     become    o^^ 
the    th  tng    assigned  t     It    is    said     that     tl^^ 
change     was     of     no     consequence     to     U^^ 
tbewson.    But  the  answer   is,  that  tbe  na.J« 
'  to  show  an 
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reasoni.  If  we  were  bound  to  do  bo,  they 
might  be  given.  Who  knows  whether  or  not 
Wetmore  was  an  enemy  of  Mathewsont  Some 
188*]  'unfriendly  things  were  done  after- 
wards; for  example,  they  wrote  to  Alsop  to 
take  the  business  out  of  Mathewson's  hands. 
How  can  we  know  that  Willard  Wetmore  did 
not  do  thist  It  is  said,  also,  that  he  was 
not  a  new  partner,  because  he  was  only  admit- 
ted to  be  a  partner  in  the  house  of  Carrlngton 
&  CSo.,  whicn  house  eo  nomine  was  a  member 
of  the  copartnership,  and  that  therefore  the 
copartnership  remained  unaltered.  But  this 
makes  a  commercial  firm  a  corporation.  If  a 
contract  be  made  with  a  firm  composed  of 
three  oersons,  and  then  a  fourth  be  admitted, 
can  all  four  sue  on  the  contract?  Certainly 
not.  The  names  of  the  partners  must  all  be 
set  forth  in  the  declaration.  They  cannot  sue 
in  their  commercial  name.  It  is  only  a  cor- 
poration that  can  do  this.  If  the  complainant 
had  no  interest  in  the  first  voyage,  it  disposes 
of  the  2d,  3d,  6th  and  12th  exceptions. 

The  7th,  9th,  and  Uth  relate  to  the  right  of 
Mathewson  to  trade  upon  his  own  private  ac- 
count.   The  objection  to  his  doing  so  is  main- 
tained under  the  7th  article  of  the  agreement, 
which  says  that  he  is  to  have  no  privileges. 
One  privile^  of  a  captain  is  to  carry  his  gc^ds 
without  bemg  charged  with  freight.     This  ar- 
ticle   had    nothing    to    do    with    the   subject. 
Jilathewson  carried  nothing  out,  and  could  only 
trade  on  his  commissions.     What  he  acquired 
in  this  wa^  he  could  certainly  bring  home  by 
paying  freight.     There  are  some  facts  in  the 
ease  which  are  important. 

1.  He  had  only  a  limited  capital  to  trade 
upon  for  hia  owners,  not  enough  to  fill  the 
ship. 

2.  It  was  always  contemplated  that  she 
ahould  earn  freight  by  carrying  other  goods. 

8.  The  freight  thus  earned  was  for  the  bene- 
fit of  her  owners. 

4.  The  ship  was  never  full. 
6.  There   is  no  allegation   that  Mathewson 
did  not  load  the  ship  properly. 

How  Mathewson  made  his  money  is  entirelv 

immaterial.    There  is  no  pretense  that  he  took 

it  from  his  owners.    He  has  accounted  for  the 

wbole  $50,000.    There  was  no  loss  or  damage 

of  any  kind  by  him.    He  squandered  nothing. 

On  the  contrary,  his  owners  made  a  veir  large 

sum  of  money  through  his  care  and  skill.  But 

the  opposite   counsel  say  that  he  could   not 

carry  his  own  goods  in  his  own  ship.     Why 

not?    If  he  paid  freight  to  anyone  else,  the 

owners  would   lose  tlutt  much.     They   might 

then  justly  have  complained.    The  sound  rule 

of  law  is,  that  the  master  of  a  vessel  must  not 

pUce  himself  in  a  situation  where  his  interest 

necessarily   clashes  with  that   of  his  owners. 

Such  was  not  the  case  here.     It  is  also  said, 

thtt  he  should  have  attended  to  nothing  else 

1S9*]  than  the  concerns  of  his  'owners.    But 

he  was  detained  at  Lima  for  ten  months  with- 

ont  a  possibility  of  expediting  the  business  of 

hit  ship.     Was  he  to  sit  down  and  think  for 

bit  owners  all  this  time? 

We  regard  Mathewson's  latter  voyages  as 
beins  out  of  the  contract  altogether.  The 
ptroes  probably  never  contemplated  using  any 
other  slup  than  the  Mercury.  When  he  char- 
iend  three  faurtbe  of  the  Superior,  be  told  his 
/^£b  eA 


owners  of  it.  They  acknowledged  the  receipt 
of  his  letters  in  which  he  said  that  it  was  upon 
partnership  account,  and  yet  they  held  their 
peace  upon  the  subject  of  sanctioning  it.  This 
they  had  no  right  to  do.  The  rule  is,  that 
where  an  agent  acts  clearly  beyond  the  scope 
of  his  authority,  mere  silence  on  the  part  of 
his  principal  does  not  ratify  the  act.  He  must 
prove  a  positive  assent.  Suppose  all  this  prop- 
erty had  been  lost.  The  owners  did  not  ratify 
the  proceeding  until  all  danger  was  over,  and 
the  adventure  had  been  found  profitable.  But 
it  was  then  too  late.  If  this  chartering  war 
beyond  the  contract,  and  the  owners  claim  the 
profits  because  Mathewson  said  he  did  it  for 
the  partnership,  they  must  take  the  whoto 
of  his  admissions  together. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
Hhode  Island. 

Wetmore,  the  complainant,  states  in  his  bill, 
that  on  the  12th  of  October,  1820,  Cyrus  But- 
ler, Edward  Carrlngton,  and  Samuel  Wet- 
more, merchants,  doing  business  under  the 
name  of  Edward  Carrington  &  Co.,  of  one 
part,  and  Hennr  Mathewson,  of  the  other,  all 
of  Rhode  Island,  entered  into  an  agreement  in 
relation  to  a  certain  commercial  adventure; 
that,  in  pursuance  of  the  agreement,  the  ship 
Mercury  was  procured,  and  in  December,  1820, 
Mathewson,  as  master  and  supercargo,  received 
her  at  the  Texel,  in  Europe,  with  instructions 
under  the  contract;  and  having  purchased  the 
cargo,  as  directed,  he  sailed  the  30th  of  March, 
1821,  to  Valparaiso,  in  Chili,  and  to  other 
ports  and  places  in  Chili  and  Peru,  as  required 
in  the  agreement;  sold  the  cargo,  and  with  the 
proceeds  sailed  to  Gibraltar,  at  which  place  he 
arrived  in  November,  1822,  and  there  sold  the 
cargo,  having  completed  his  first  voyage. 

The  complainant  further  states,  that  at  Gib- 
raltar, in  November,  1822,  Mathewson  com- 
menced a  new  voyage  or  adventure  in  said 
ship,  and,  according  to  the  terms  of  said  agree- 
ment, became  and  was  an  owner  in  the  ship 
and  cargo  of  one  tenth  part  thereof.  And 
Butler,  Carrington  &  Co.,  in  pursuance  of  the 
agreement,  furnished  the  ship  with  a  cargo  of 
the  value  of  fifty  thousand  dollars;  and  Math- 
ewson sailed  on  the  new  voyage  for  Gib- 
raltar, as  master  and  supercargo,  on  the  28th 
of  December,  1822.  He  proceeded  to  the 
ports  of  Rio  Janiero,  Valparaiso,  *and  [*140 
other  places,  backwards  and  forwards,  for 
trade,  freight,  and  the  employment  of  the 
ship,  until  the  10th  of  June,  1826,  when,  at 
the  port  of  Guayaquil,  in  South  America,  the 
ship  Mercury  was  condemned  as  unseaworthy, 
ana  ordered  to  be  sold. 

The  complainant  further  states,  that,  about 
the  1st  of  June,  1821,  he  entered  into  copart- 
nership with  Carrington  k  Co.,  and  thereupon 
became  and  was  interested  in  the  ship  Mer- 
cury and  cargo,  and  in  all  the  concerns  of  said 
adventure,  according  to  the  terms  of  said 
agreement,  at  and  from  Gibraltar,  as  afore- 
said, in  the  proportion  of  one  fourth  of  nine 
twentieth  parts  thereof,  and  then  and  there 
became  a  partner  therein  with  Mathewson  and 
the  other  defendants,  tAd  to  ooxAXxva^^  \a  \a 
until  the  said  advtniuzt  «nAft&,  msad.  ^a&L\.VL  \Xi% 
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diaaolution  of  the  partnerBbip.  In  this  part 
the  bill  was  so  amended  as  to  enable  the  eom- 
plainant  to  claim  as  an  assignee,  etc 

MathewBon,  is  further  represented,  in  De- 
cember, 1825,  as  having  chartered  at  the  port 
of  Chorillas,  or  some  other  place  in  South 
America,  three  fourth  parts  of  the  ship  Su- 
perior, Captain  Andrews,  on  account  and  for 
the  concern  of  the  ship  Mercury,  and  shipped 
on  board  of  her  a  part  or  the  whole  of  the  pro- 
ceeds of  the  sales  of  the  ship  Mercury  and  cargo, 
etc,  OB  the  terms  and  conditions  of  the  agree- 
ment, and  proceeded  therewith  to  the  port  of 
Payta,  and  to  other  places  backwards  and  for- 
wards, until  the  8th  of  November,  1826,  at  the 
port  of  Lima,  where  the  charter-party  expired, 
the  voyages  were  ended,  and  the  partnership 
dissolved. 

And  the  complainant  alleges  that  Mathew- 
son  had  not  rendered  a  full  and  fair  account  of 
Us  transactions  and  of  the  profits;  and  the  bill 
prays  that  he  and  the  other  defendants  may 
come  to  a  full  and  fair  account,  etc. 

None  of  the  defendants,  exeept  Mathewson, 
answered  the  bill.  The  accounts  were  re- 
ferred to  masters  at  different  times,  and  various 
reports  were  made  And  the  case  comes  be- 
fore this  court  on  exceptions  to  the  masters' 
reports. 

Instead  of  taking  up  the  exceptions,  the  gen- 
eral principles  on  which  they  are  founded  wUl 
be  considered. 

It  is  first  objected,  that  the  complainant  can- 
not sustain  this  suit,  as  he  was  not  a  member 
of  the  copartnership,  and  could  not  be  with- 
out the  consent  of  Mathewson.  The  general 
pii^ple  is  admitted,  that  the  individuals  who 
•ompoae  the  partnership  cannot  bs  changed 
without  the  consent  of  the  whole.  And  it  does 
appear  that  Mathewson  had  no  knowledge  that 
the  complainant  was  a  partner,  or  had  any  in- 
terest, in  the  concern,  until  some  time  after  his 
return  to  the  United  States.  The  complainant, 
therefore,  could  not  be  considered  or  treated  as 
141*]  a  'partner,  in  prosecuting  a  partnership 
daim,  or  m  any  other  procedure  involving  the 
ri^ts  of  the  original  partnership. 

But  the  complainant  does  not  represent  him- 
self to  be  a  partner  in  any  other  light  than  to 
the  extent  of  his  interest.  He  seeks  to  enforce 
no  right  of  the  firm;  but,  alleging  that  the 
partnership  was  long  since  dissolvM,  he  asks 
that  the  share  of  the  profits  to  which  he  may 
be  entitled  shall  be  decreed  to  him.  And  in 
the  amended  bill  he  represents  himself  to  be 
the  assignee  of  a  certain  interest  in  the  capital, 
and  consequently  entitled  to  a  proportionate 
share  of  the  profits. 

If  the  firm  were  still  in  operation,  the  com- 
plainant, not  being  a  member  of  it,  could  have 
no  right  or  power  to  dissolve  the  partnership 
or  to  maintain  this  suit.  His  remedy  would 
be  against  Carrington  k  Co.,  with  whom  he 
made  the  contract.  But  the  partnership,  or 
whatever  it  may  be  styled,  having  been  dis- 
solved, the  complainant  must  be  considered  as 
having  a  certain  interest  in  the  fund  to  be  dis- 
tributed. On  this  ground  he  may  maintain 
the  suit,  although  luthewson  may  never  have 
had  notice  of  ms  interest  until  the  bill  was 

aied    The  MllegmUon  in  the  bill  is,  that  the  de- . 
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proved  that  the  business  was  transacted  by 
Mathewson,  without  the  particular  knowledge 
of  the  other  parties  in  interest,  he  may  be  called 
on  in  the  form  of  this  bill  to  account  for  and 

Ky  over  to  the  complainant  any  moneys  in  his 
nds  which  belong  to  him.  The  object  seems 
to  be  merely  to  ascertain  the  distributive  share 
to  which  the  complainant  may  be  entitled,  as 
the  answers  of  the  defendants,  except  Mathew- 
son, have  not  been  required. 

The  next  inquiry  is.  At  what  time  did  the 
interest  of  the  complainant  in  the  ship  Merouiy 
and  her  cargo  accrue? 

It  is  claimed  for  the  complainant,  that  from 
the  1st  of  June,  1821,  when  his  alleged  con- 
tract of  partnership  was  entered  into,  his  inter- 
est in  the  ship  and  cargo  attached.  If  this  be 
so,  he  will  be  entitled  to  participate  in  the 
profits  of  the  first  voyage  ot  the  Mercury. 

There  is  no  written  evidence  of  the  contract 
between  the  complainant  and  Carrington  ft 
CSo.,  and  we  must  ascertain  the  commencement 
of  the  contract  from  the  statements  in  the  bill, 
the  books  of  the  company,  and  other  evidence 
in  the  case. 

The  complainant  states  that  Butler  &  Oar- 
rington  k  Co.  furnished  the  "ship  with  spede 
and  a  cargo  for  the  new  adventure,  acoord- 
inff  to  the  terms  of  said  agreements,  of  the 
value  of  fifty  thousand  dollars;  and  the  said 
Mathewson  sailed  from  said  port  of  Gibraltar 
on  said  new  voyage  or  adventure  in  said  ship, 
as  master  and  supercargo,  with  said  specie  and 
*cargo  on  board,  on  or  about  the  28tn  [*142 
of  December,  1822." 

And  in  the  succeeding  paragraph  the  oom- 

flainant  alleges,  that  about  the  first  of  June, 
821,  he  entered  into  copartnership  with  tiie 
said  Edward  Carrington  &  Co.,  and  thereupon 
became  and  was  interested  in  the  said   snip 
Mercury  and  cargo,  and  in  all  the  concerns  ot 
said  adventure,  according  to  the  terms  of  saiA 
agreement,  at  and  from  Gibraltar  as  aforesaid. 
This  language  would  seem  to  be  too  explicit 
to  be  misunderstood.    The  new  voyage  or  ad- 
venture is  spoken  of  from  Gibraltar;  and  the 
complainant  alleges,  that,  by  virtue  of  his  con- 
tract, he  beoime  interested  in  the  said  shin 
Mercury  and  cargo  in  all  the  concerns  of  said 
"adventure,"  "at  and  from  Gibraltar.*     And 
this  view  is  confirmed  by  a  reference  to  the 
boolcs  of  the  company,  in  which  the  old  con- 
cem  is  credited,  ''By  adventure  ship  Mercury, 
voyage  from  GibralUr  to  Chili,"  $50,610.18; 
for  one  half,  $25,309.59. 

The  partnership  of  the  complainant  with 
Carrington  k  Co.  seems  to-  have  embraced  some 
ten  or  deven  vessels;  in  some,  if  not  in  all  of 
which,  except  the  Mercury,  the  interest  of  the 
complainant  mav  have  attached  at  the  time  of 
the  contract.  But,  however  this  may  be,  we 
are  satisfied  that  he  had  no  interest  in  the  Mer- 
cury, by  his  own  showing,  until  the  new  voy- 
age commenced  from  Gibraltar,  in  December, 
1822. 

It  seems  that  Mathewson,  as  master  and  su- 
percargo, having  funds,  traded  on  his  own  ac- 
count, in  all  the  voyages  he  made;  by  whida 
means  he  accumulated  as  profits  a  large  sum. 
That  trade,  it  is  insisted,  was  incompatible 
with  his  duties  as  a  partner,  and  was  prohibited 
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ralUr  in  November,  1822,  MAthewton  was  to 
neeire  **tdtj  dollars  per  month  as  wages  as 
navigator  and  master  of  the  ship,  and  also  the 
ram  of  seven  hundred  dollars  as  oommission," 
etc  And  he  was  'to  have  no  privilege  in  the 
first  voyage." 

In  tM  new  or  second  voyage,  Mathewson 
was  to  have  "fifty  dollars  per  month  as  wages 
ss  commander  and  navigator  of  said  ship,  to 
commence  with  the  new  voyage,  and  as  super- 
cargo a  commission  of  five  per  cent,  on  the  net 
amount  of  all  property  safely  returned  to  the 
United  States,  Canton,  or  Europe,  proceeding 
from  the  original  stock  of  fifty  thousand  dol- 
lars, together  with  one  tenth  of  all  the  profits 
and  earnings  made  in  the  voyage  or  voyages, 
freights  or  otherwise."  And  it  was  "agreed 
that  the  wages  and  commissions  spedfied  and 
sgreed  for,"  as  above,  "are  to  be  in  full  of  all 
tenrices  and  privileges  to  Captain  Mathewson, 
ss  master  and  supercargo,  during  the  voyage 
or  voyages  specified." 

14S*]  *Usage  has  given  to  the  masters  of 
vessels  and  others  certain  privileges  of  trans- 
portation and  traffic,  which  are  denied  to 
Ifothewson  by  the  terms  of  the  contract.  He 
sgreed  that  the  wages  and  commission  should 
be  in  "full  of  all  services  and  privileges." 
^le  privileges  here  referred  to  cannot  be  lim- 
ited to  the  mere  right  of  the  master  to  trans- 
port on  board  of  his  vessel  articles  of  a  certain 
weight  or  bullc  without  charge,  but  to  all  privi- 
leges whatsoever  which  by  usage  he  mig^t 
daim.  The  compensation  to  be  paid  was  in 
fall  for  the  relinquishment  of  any  usage  or 
privil^e  of  traffic,  as  well  as  for  services  to  be 
rendered.  This  seems  to  be  the  import  of  the 
sgreement.  And  when  we  consider  the  na- 
tart  of  the  trust  vested  in  Mathewson,  the 
propriety  of  such  an  arrangement  is  clear. 

Wi  was  to  be  the  acting  partner  in  the  voy- 
Sffes  contemplated,  having  under  his  control 
t£e  large  capital  invested,  with  power  to  trade 
from  port  to  port,  and  to  buy  and  sell  as  he 
ihonld  deem  best  for  the  interest  of  the  com- 
pany. Be  was  entitled,  for  his  part  of  the 
capital,  to  a  ratable  proportion  of  the  profits. 
Now,  is  it  reasonable  to  be  supposed  that  the 
merdiants  with  whom  he  was  associated 
would  idlow  him  to  be  engaged  on  his  own  ac- 
eonnt  in  a  commercial  enterprise  in  which  he 
mig^t  secure  to  liimself  the  profits  of  the 
tr^e,  and  throw  upon  his  partners  the  loss? 
This  is  not  like  the  case  where  the  master, 
saving  merely  the  command  of  the  ship,  ex- 
ercises his  privilege.  The  supercargo  is  the 
sgent  of  the  owners,  and  disposes  of  the  cargo 
and  makes  purchases  under  their  general  in- 
ttmetions  on  his  own  responsibility. 

But  Mathewson  was  master  and  supercargo, 
exercising  full  powers  over  the  vessel  and  car- 

S.  He  purchased  and  sold  where  he  could 
so  to  the  best  advantage;  and  for  his  entire 
cervices  in  this  agency,  and  for  the  manage- 
aient  of  the  ship,  he  was  paid.  Now,  can  an 
sgent,  thus  acting  for  his  principles,  engage  in 
a  traiBe  on  his  own  account?  He  buys  for 
kimself  and  his  principals  at  the  same  market, 
sad  sells  at  the  same  time.  On  the  one  side, 
be  is  interested  in  a  small  portion  of  the  prof- 
its, and  in  a  commission  of  five  per  cent.  On 
the  other,  he  realizes  the  entire  profits,  deduct- 
ing therefrom  the  common  charge  of  freight. 


In  the  purchases  and  fai  the  sales,  nnder  iiieb 
circumstances,  the  agent  would  be  influenced, 
as  may  be  reasonably  supposed,  by  his  own  in- 
terests. From  the  accounts  rendered,  it  ap- 
pears that  a  much  larger  profit  was  realized  by 
Mathewson  on  his  private  sales  than  on  the 
sales  for  the  company.  Whether  this  resulted 
from  the  more  judicious  purchases  or  sales  in 
the  private  enterprise,  it  shows  that  the  traffic 
was  inconsistent  with  the  general  agency.  It 
was  a  rival  interest,  hostile  to  the  interest  of 
the  company,  exercised  by  their  agent,  and 
'without  their  approbation  or  knowl-[*144 
edffe.  This  the  law  will  not  sanction.  It  re- 
quires not  only  a  bona  fide  action  by  an  agent, 
but  that  he  shall  be  free  from  those  selfish 
motives  which  confiict  with  the  interests  of  his 
principals. 

After  the  condemnation  and  sale  of  the  ship 
Mercury,  three  fourths  of  the  Superior  were 
chartered  by  Mathewson,  and  it  is  insisted,  that 
any  restrictions  on  his  private  trading,  in  the 
contract,  on  board  of  the  Mercury,  cannot  be 
applied  to  similar  transactions  on  the  Superior, 
that  the  contract  of  partnership  terminated  on 
the  sale  of  the  Mercury,  and  that  if  the  new 
adventure  on  board  of  the  Superior  be  sanc- 
tioned, it  must  be  taken  subject  to  the  condi- 
tions imposed  by  Mathewson,  one  of  which  was 
his  private  trading. 

It  does  not  appear  from  the  contract  or  the 
correspondence  of  the  parties,  that  any  other 
ship  than  the  Mercury  was  named  or  referred 
to,  in  which  the  commercial  enterprise  con- 
templated was  to  be  carried  on.  And  it  may 
be  said  that  the  condemnation  of  that  vessel 
ended  the  adventure.  But  Mathewson,  with- 
out the  authority  or  knowledge  of  his  com- 
pany, chartered  another  vessel,  and  used  their 
capital  in  the  enterprise  in  which  he  was  sub- 
sequently engaged.  Of  necessity  they  sanc- 
tioned this  procedure,  as  a  disavowal  of  it 
would  have  limited  their  claim,  at  least  in  ef- 
fect, to  the  personal  responsibility  of  their 
agent. 

In  his  letter  dated  at  Guayaquil  16th  Au- 
gust, 1826,  to  Carrineton  &  Co.,  Mathewson 
savs:  "If  I  can  get  uie  ship"  Superior  "at  a 
faur  charter,  I  shall  return  back  to  Canton  by 
the  way  of  Manilla,  with  the  intention  of  re- 
turning to  this  coast  again,"  etc  And  again*. 
"Should  I  take  the  ship  Superior,  I  expect  to 
have  the  same  interest  in  the  voyage  as  I  had 
in  the  Mercury,  and  wish  you  to  keep  my 
property  constantly  insured."  A  similar  ex- 
pectation is  expressed  in  ft  letter  dated  at 
Lima,  10th  November,  1825. 

And  again,  in  a  letter  dated  at  Lima,  10th 
Novemb^,  1826,  after  giving  an  account  of  the 
loss  occasioned  by  the  explosion  on  board  the 
steamboat  Tilica,  he  says:  "I  have  diartered 
three  fourths  of  the  ship  Superior,  Captain 
Andrews,  fi>i  a  voyage  to  Canton,  via  Manilla^ 
and  back  to  this  coast.  Copy  of  the  charter- 
party  inclosed,  which  I  hope  will  be  satisfacto- 
ry to  you.  I  expect  to  have  the  same  interest 
in  the  charter  of  this  ship  as  I  had  on  the 
former  voyage  in  ship  Mercury,  and  wish  yoo 
to  keep  my  interest  insured." 

Butler  and  Oarrington  ft  Co.  wrote  a  letter 
to  Mathewson,  datd  Providence,  July  10th, 
1826,  in  answer  to  various  letters  received  from 
him,  in  which  they  speak  discouragingly  of  the 
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adventure  In  the  Superior ,  decline  ■(■ndin)- 
H-l'l  snoihcr  «hi|i.  hs  'requested  by  liim,  and 
Adviae  biin  to  return  home  in  the  Superior, 
making  the  beat  iliapositioit  he  cilq  o(  their 
propertjr,  etc  At  the  date  of  this  letter  the 
Superior  wm  probably  on  her  return  voyaj^, 
as  she  arrived  at  Valparaiao  on  the  Gth  of  Oc- 
tober following.  There  waa  no  dissent  from 
the  tcrraa  proposed  by  HnthewBon  in  liia  three 
letters,  above  referred  to,  and  of  course  the  law 
ilnplifs  an  acquicneence.  Indeed,  from  the  di- 
ri'vticins  given  by  the  company  tn  rcgnrd  to 
their  pro|>crty,  a  aanclion,  though  a  reluctant 
one,  and  somewhat  indirect,  waa  given  to  tiic 
proceeililign  of  their  agent,  as  connected  with 
tlic  Superior.  The  refuuil  to  advance  moni'v 
to  Mr.  UatljewBon,  under  the  circumstancca, 
does  not  aeeiu  to  have  any  direct  bearing  on 
this  point. 

It  IS  claimed  for  Mathewson,  that  the  com- 
pany purpoMiy  avoided  s4knetioning  his  acta  in 
regard  to  the  Superior,  until  the  result  of  the 
adventure  should  be  known,  when  they  could 
act  a«  tlieir  interests  might  dictate. 

The  use  of  the  capital  of  the  company,  which 
subjected  it  to  the  liazards  of  trade,  under 
the  circumstances,  would,  on  equitable  princi- 
ples, entitle  the  company  to  the  proflts  of  the 
enterprise,  liut  looking  at  the  declarations  of 
MaOieweon  about  the  time  the  ship  Superior 
was  chartered,  and  the  nature  of  tlu  enterprise 
undertaken,  we  feel  authorized  to  say,  that  the 
relation  of  the  parties  to  each  other  was  not 
changed  by  this  adventure.  The  rule  applied 
to  the  MercuL-y,  in  regard  to  the  rights  of  the 
complainant  and  the  responsLbititiDS  of  the  de- 
fendant, must  be  applied  to  the  Superior. 

After  the  appeal  was  taken  to  this  court,  er- 
ror* being  discovered  in  the  report  of  the  mas- 
ters, by  consent  their  report  was  returned  to 
tliem  for  correction.  And  In  their  report  to 
this  court,  dated  the  1st  of  January,  1S4Q,  they 
aay  that  they  erred  in  their  former  report,  in 
not  making  to  AlathewsoD  allowance  for  hia 
cominiasions,  and  for  his  one  tenth  of  the 
profits  and  earnings. 

This  last  report  finds  a  balance  due  to  the 
complainant  of  two  thousand  nine  hundred  Rf- 
ty-eight  dollars  and  three  cents;  to  which  they 
add  interest  from  the  lat  of  .Tuly,  1827,  to  Jan- 
nary  2d,  ISJO.  making  three  thousand  two  hun- 
dred eighty-three  dollara  and  forty-one  cents; 
which  sum  being  added  to  the  above  balance 
makes  the  sum  of  aix  thousand  two  hundred 
forty-one   dollara  and   forty-one   cent*. 

From  this  sum  must  be  deducted  any  amount 
charged  for  or  against  the  defendant,  tiy  the 
masters  in  their  reports,  as  the  proflts  of  trade 
or  othi-rwiae  on  his  private  account  during  the 
Orst  voyage  of  the  Mercury.  And  under  the 
views  expressed  in  thia  opinion,  the  complain- 
14ff*]  ant  being  intereated  In  the  'Mercury 
and  her  cargo  in  her  voyage  from  Gibraltar,  in 
December,  1822,  the  exceptions  to  any  items 
charged  against  the  defendant  and  allowed  to 
the  complainant,  arising  out  of  any  private 
trading  by  the  defendant  on  board  the  Mercury, 
and  afterwards  on  bonrd  of  the  Superior,  are 
overruled.  The  exceptions  which  apply  to  al- 
lowances made  to  the  complainant  against  the 
defendant,  growing  out  of  the  flrat  voyage  of 
lie  Mercury,  ending  st  Oibraltar,  are  aua- 
U/neO. 
MSfi 


The  decree  of  the  Circuit  Court  b  ravened, 
and  the  cause  is  remanded  to  that  court,  with 
instructions  to  enter  a  decree  In  purauuice  of 
this  opiaiun. 


LEWIS  CURTIS  and  George  Orlswold,  Tma- 
tees  of  the  Appalacliicola  Land  CompkiiTf 
Appellants, 

JOHN  and  JAMES  INNRRARITY. 

Florida  wild  lands — excuses  for  not  paying  In- 
terest  on  purchase  _prlce— civil  law  rule,  vend- 
ee not  liable  for  interpst  where  he  reeelvea 
no  profit  from  purchase,  when  applicable — 
after  refusal  to  ratify  agent's  compromise 
and  notice,  money  paid  to  agent  at  debtor's 
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tbe  nient  became  Inaolvenl.     It  waa  then  too  late. 

THIS  WHS  an  appeal  from  the  Court  of  Ap- 
peals for  the  Territory  of  Florida. 

All  the  material  facta  in  the  case  nn  aet 
forth  in  the  opinion  of  the  court. 

The  ease  was  argued  at  the  preceding  tern 
by  Mr.  Webster  and  Mr.  Berrien  for  the  appel- 
lants, and  by  Mr.  Westcott  and  Ur.  Jonn  for 
the  appellees. 

'Mr.  Webster  opened  the  case,  on  the  ['147 
part  of  the  appellants,  by  stating  all  the  dr- 
cumstances  of  it.  He  then  contended  tbnt  thft 
appellants  were  not  properly  chargeable  with. 
interest  during  the  interval  between  the  deatl^. 
of  John  Forbes  in  1822,  In  Cuba,  and  their  be- 
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there  is  a  lale  of  personal  property.  But  it  Is 
not  the  rule  as  to  sales  of  property  where  deeds 
are  required.  The  French  law  is  not  the  same 
with  the  Spanisli.  For  example,  Domat  says  it 
is  not  necessary  that  the  Tendee  must  be  ousted, 
to  entitle  him  to  bring  an  action  against  the 
vendor.  This  may,  perhaps,  have  been  Roman 
law  but  it  is  not  Spanish.  Johnson's  laws 
of  Spain  210,  217;  in  brackets,  105. 

The  Spaniards  seem  to  have  derived  their 
law  from  the  same  source  from  which  the  com- 
mon law  of  England  came.  In  both,  there 
must  be  an  actual  eviction.  But  in  this  case, 
the  appellants  say  that  thoy  were  disturbed  in 


!ng  ft  perMmal  representative  of  his  estate  in 
the  United  States.  There  was  nobody  to 
whom  a  payment  could  rightfully  have  been 
made.  Moreover,  the  purchasers  did  not  come 
into  possession  until  1835,  when  a  decree  of 
thia  court  confirmed  their  title.  Previously  to 
that  both  the  commissioners  and  courts  in  Flor- 
ida had  reject!^  it.  By  the  rules  of  the  civil 
and  Spanish  law,  the  land  when  sold  was  war- 
ranted, and  when  this  is  the  case,  and  the  pur- 
chaser cannot  get  possession,  no  interest  is 
payable.  1  Domat,  399,  sees.  3,  4,  5,  75,  70, 
79;  2  Wash.  C.  C.  204. 

Under  such  circumstances,  if  notes  are  given 

for  the  purchase,  chancery   will   restrain   the  their  possession  bv  the  United  States,  when 

vendor  from  collecting  the  notes  until  the  in-  the    decision    of   tnls    court    shows    that    the 

eumbrances  are  cleared  away.    Of  course  inter-  United  States  had  no  title. 

est  would  not  run  during  this  time.    2  Johns.  The  contract  is  said  to  have  been  for  the 

Ch.  R.  540;  Colin  Mitchell's  case,  9  Peters,  711.  purchase  and  sale  of  wild  lands  which  yielded 

We  are  entitled  to  a  credit  for  the  money  no  fruits.    1   Domat,  book  3,  sec  14,  p.  422, 

paid  to  Blount  under  his  power  of  attorney,  enumerates  four  classes  of  cases  where  interest 

ihe  power  wn<«  ample   to  receive   money.     If  is  chargeable.    One  is  when  it  depends  on  the 

be  went  beyond  it,  it  is  an  affair  botwcen  his  agreement.    It  is  true  that  in  our  case  nothing 

principal  and  himself.    But  the  power  extend-  is  expressly  said  about  interept,  either  in  the 

ed  to  the  receipt  of  the  money  whicli  we  paid,  contract  or  mortgage.    But  the  intention  of  the 

If  what  he  did  beyond  his  power  can  \ye  sepa-  parties  must  be  the  guide,  and  that  can  be 

nted  from  what  he  did  within  it,  then  tne  lat-  gathered    from    the    contract.    The    civil    and 

ter  is  good  pro  tanto.    If  it  cannot  be  scpa-  common  law  agree  in  this.    If  the  time  of  pay- 

nted,  perhaps  the  whole  act  is  void.     It  is  for  ment  was  fixed  by  the  mortgage,  new  security 

the  court  to  say  whether  the  payment  on  our  taken   and   the   time   extended,   these  circum- 

psrt  of  a  specific  sum  of  money  cannot  be  dis-  stances  take  the  case  out  of  the  rule  respecting 

Unguished  from   the  releases  which  he  gave,  wild  lands,  because  they  supervene  upon  the 

6(ory  on  agency,  204,  sec  170.  original  contract.    It  was  executed  atter  the 

If  he  had  power  to  receive  money  on  be-  treaty  with  Spain  was  concluded.    The  chanae 

half  of  the  morgagee,  he  had  power  also  to  of  flags  took  p'ace  in  July,  1821.    But  in  Feb- 

itate  an  account  and  to  give  a  receipt.    So  far  ruary,  1820,  it  was  known  that  a  treaty^  was 

his  acts  must  be  good,  because  a  hne  can  be  concluded.    MitchelFs  purchase  was  in  anticipa- 

drawn  between  them  and  his  other  acts.  tion  of  the  treatv.    It  is  a  case,  then,  to  be  gov- 

Mr.  Wettcott,  for  the  appellees,  said  that  some  erned  by  the  civil  law,  contrary  to  the  intention 

of  the  facts  stated  by  the  opposite  counsel  did  of    the    parties    and    to    the    eouity    of    the 

not  appear  upon  the  record.    He  therefore  re-  •case!    The  court  below  allowed  five  per  [•149 

capitulated  the  circumstances  of  the  case  as  cent  interest.    But  in  August,  1822,  the  laws  of 

they  were  exhibited  by  the  record.    The  install-  Florida,  p.  48,  gave  six  per  cent.     The  case 

ments  were  all  payable  in  London  according  cited  from   Wash.  C.  C  Rep.  250,  is  not  in 

to  the  contract,  and  in  deciding  that  they  wore  point.    I  refer  to  the  same  book,  p.  253.    On 

not,  the  court  below  erred,  for  the  acts  of  the  the  general  subject  of  interest,  all  the  cases 

parties  and  the  terms  of  the  contract  showed  are  cited  in  2  Fonblanque,  423;  in  brackets, 

the  contranr.    The  mortgage  was  made  in  con-  425. 

lequence  of  a  settlement  between  Forbes  and  But    another    reason    given    for   not    being 

Mitchell  for  money  then  due.    All  prior  pay-  charged  with  interest  is,  tliat  there  was  no  per- 

ments  were  presumed  to  be  adjusted  and  taken  son   authorized   to   receive   the   money.    It  is 

into  the  account.     It  was  given  for  the  last  two  true  that   Forbes    had    no    administrator    in 

148*]  installments,  and  the  *time  extended.  Florida  until  1837;  but  he  had  an  executor  in 

The  interest  upon  this  extension  would  amount  Havana,   and   the    contract    was   made   there, 

to  a  large  sum,  and  the  parties  must  be  pre-  The  law  is,  that  the  party  must  show  that  ho 

lumed  to  have  had  it  in  their  minds.    But  it  is  was  willing  and  ready  to  pay  before  he  can  be 

nid  that  we  are  not  entitled  to  interest,  be-  excused.    3  Leigh,  010;  Powell   on   Mort.  307, 

cause  the  contract  was  executed  in  Florida,  and  368;  2  Tomlins'   Law   Diet.  247;  1   Ves.  222; 

by  the  civil  law  no  interest  accrues  until  the  Burge's  Com.  754. 

fendee  is  placed  in  pjossession.    Also,  because  i„  ^he  record,  the  appellanU  admit  their  Ha- 

there  was  no  person  legally  authorized  to  re-  ^.^.       ^^           interest,  and  in  the  settlement 

ceife  the  interest.    With  regard  to  the  first  ^uu  w^^vl.  4i,^«  -«**«ii«.  ^-«  a—.  «^.  *^«* 

point,  where  is  the  evidence,  In  this  record,  of  ^tLft  ^^f  A^^^^^ 

any  difficulty   in    obtaining   possession?    The  »°tejrest.    If  they  put  it  u^n  the  ground  of  a 

record  of  a  former  case  tried  in  this  court  shows  ^«°^«'"  we  reply  that  a  tender  must  be  strictly 

that  these  parties  then  said  they  had  been  in  °^»<*«'  ^,  ^}^^  t^«  i®"   .f  o^  *  «ess  sum  Is  no 

undisturbed  possession.    The  petitioners  in  that  *»«•    ^   interest.    Powell    on    Mort.    abovei  t 

etee  were  the  assignees  of  Colin  Mitchell.  Kent's  Com.  460;  Randolph,  405. 

It  is  said,  also,  that  by  the  civil  law  a  sale  Payments  must  first  be  applied  to  interest. 

implies  a  warranter,  and  Domat  is  cited.    But  1  HaUted,  408;  1  Dall.  124. 

Domat  does  not  give  the  laws  of  Spain  which  As  to  Blount's  power  of  attorney,  he  had 

prevailed   in    Florida.    It   might   be   admitted  only  authority  to  receive  money  on  account, 

ihsi  the  elvil  Jaw  impUcM  «  warranty  iriiare  Ha  ii  prohibited  Vik  i^  ^^vivniXi  t^mw^  Vt^xfiL 
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giving  A  release  in  full.  Such  power  must  be 
strictly  construed.    Story  on  Agency,  63. 

The  appellants  knew  that  we  claimed  $57,- 
000,  and  yet  took  a  release  in  full  for  $13,000. 
What  did  good  faith  require  of  them  ?  Certain- 
ly, to  notify  Innerarity;  and  yet,  although  the 
money  was  paid  in  October,  1839,  he  did  not 
know  it  until  May,  1840.  As  soon  as  he  knew 
it,  he  disavowed  it.  The  appellants  purposely 
concealed  it.  [Mr.  Westcott  here  examined 
many  parts  of  the  record  to  show  this.] 

With  respect  to  the  number  of  installments 
of  £376  each  which  ought  to  be  deducted,  the 
Appellants  never  claimed  more  than  one  in  their 
answer,  and  yet  the  court  allowed  them  two. 

Mr.  Jones,  on  the  same  side,  said  that  most 
of  the  original  parties  were  dead.  The  affirma- 
tive of  the  questions  raised  had  to  be  proved 
by  the  appellants.  They  were  sued  below  on 
A  plain  question  of  mortgage,  and  ought  to 
have  presented  their  defense  long  ago.  Persons 
and  documents  were  then  existing,  to  clear  up 
things  which  are  now  dark.  The  contract  was 
made  in  1817  between  Forbes  and  Mitchell,  both 
residing  in  the  same  jurisdiction.  Tlie  first  in- 
stallment was  provided  for,  leaving  a  balance 
of  $50,000.  Two  years  afterwards,  a  mortgage 
150*]  *was  made,  and  now  the  appellants 
wish  to  go  behind  the  contract  and  mortgage, 
too.  Their  claim  is  against  strong  presumption. 
And  requires  strict  proof. 

Mr.  Berrien,  in  reply  and  conclusion,  said 
that  the  evidence  in  the  cause  is  very  defective ; 
but  it  is  not  the  fault  of  the  appellants.  It  is 
owing  to  the  prosecution  of  a  stale  demand  by 
the  other  side,  after  the  evidence  to  resist  it 
has  in  a  great  degree  perished.  The  pleadings, 
also,  are  very  irregular,  and  the  record  is 
strangely  arranged;  but  the  questions  at  issue 
CAn  l^  discovered  and  fairly  represented.  The 
bill  of  Innerarity  to  foreclose,  the  answer  of 
Curtis,  the  amended  bill  of  John  Innerarity, 
and  the  answer  to  it,  are  sufficient,  without  the 
proceedings  upon  the  cross  bill,  to  make  the 
questions  intelligible.  These  proceedings  show 
that  it  is  a  bill  to  foreclose  a  mortgage  by 
John  Innerarity.  as  the  administrator  of 
Forbes,  claiming  $76,000;  this  claim  is  then  re- 
duced to  $67,000,  and  subsequently  to  $28,000. 
In  this  last,  we  say  there  is  error  in  the  fol- 
lowing points,  and  that  the  decree  ought  to  be 
reversed : 

1st.  Because  interest  is  calculated  on  each 
installment  from  the  respective  days  of  pay- 
ment, when  it  ought  only  to  have  been  allowed 
from  the  time  of  the  demand  made  by  filing  the 
bill  of  foreclosure,  or,  at  most,  from  the  grant 
of  letters  of  administration  on  the  estate  of 
John  Forbes  to  John  Innerarity,  one  of  the 
complainants. 

2d.  Because  the  balance  alleged  to  be  due  on 
An  unpaid  bill  of  exchange,  given  by  Colin  Mit- 
chell, which  was  not  secured  by  the  mortgage, 
together  with  damages  and  interest,  are  al- 
lowed in  the  decree. 

3d.  Because  the  court  refused  to  allow  a  de- 
duction of  £375  to  be  made  from  the  amount 
due  on  the  mortgage,  notwithstanding  the  writ- 
ten acknowledgment  of  John  Forbes  that  such 
deduction  should  be  made. 


dollars  and  seTenty-three  cents,  received  from 
the  appellants  by  Thomas  M.  Blount,  the  agent 
and  attorney  of  John  Innerarity. 

6th.  Because  costs  are  decreed  against  the 
appellants. 

The  date  of  the  letters  of  administration  is 
not  in  the  record,  but  it  must  have  been  be- 
tween 1835  and  1837. 

1.    Interest  upon  the  two  installments. 

The  condition  of  the  property  was  and  Is 
notorious.  It  was  wild  land,  inhabited  by  In- 
dians, and  the  record  shows  it.  In  the  former 
case,  which  has  been  referred  to,  it  is  true  that 
there  was  an  averment,  that  the  parties  had 
been  in  undisputed  possession,  *but  it  [*151 
was  inserted  merely  to  give  the  court  jurisdic- 
tion, and  is  contradicted  by  the  evidence.  The 
Indians  were  quiet  whilst  the  Spanish  govern- 
ment lasted,  but  became  turbulent  as  soon  as 
the  change  took  place.  The  purchasers  could 
not  get  possession  of  the  property.  By  the 
civil  law,  interest  is  not  payable,  although  A 
term  be  fixed  for  payment,  which  term  has  ex- 
pired, unless  the  purchaser  is  put  into  posses- 
sion, or  the  thing  purchased  is  capable  of  pro- 
ducing fruits.  1  Domat,  p.  397,  2d  ed.  tit.  5, 
sec.  1,  art.  3. 

The  Spanish  law  must  govern  the  case.  But 
the  same  doctrine  is  maintained  in  our  coun- 
try.   2  Wash.  C.  C.  Rep.  253. 

In  Domat,  p.  308,  art.  5,  it  is  said  that  if 
the  cause  produces  no  revenue,  interest  is  due 
only    where    there    is    a    demand.     This    court 
will  officially  take  notice  of  acts  of  Congress 
and  treaties,  and  these  prohibit  any   exercise 
of  ownership  by  claimant,  until  the  title  is  set-^ 
tied.     It  has  been  said  that  there  was  no  war^ 
ranty  in  the  deed.    But  by  the  civil  law  a  war-^ 
ranty  is  implied.    I  Domat,  p.  75,  tit.  2,  8e<x 
10;  Ibid.  p.  76. 

By  our  own  law,  any  disturbance  would  be 
a  ground  for  an  injunction  to  stay  the  collec- 
tion of  the  purchase  money.    2  Johns.  Ch.  K 
546. 

Interest  is  given  for  money  which  is  due  and 
payable,  but  if  it  is  not  payable,  according  to 
the  above  case  in  Johuson,  then  no  interest 
can  be  charged. 

In  the  next  place  interest  cannot  be  claimed 
because  from  1822  to  the  grant  of  letters  of  ad- 
ministration (say  in  1837)  there  was  no  person 
legally  entitled  to  receive  a  payment  or  to  re- 
lease the  mortgage.     Forbe's  executor  in  Cuba 
must   be  excepted   from  this  remark;  but  an 
offer  of  payment  was  made  to  that  executor 
and   refused.    The   refusal    is    alleged    in   the 
bill,  and   admitted   in   the  answer.    How   can 
the  debtor  be  charged  with  interest,  when,  il 
he  sought  to  pay  his  debt,  there  was  no  one  to     • 
whom  he  could  pay  it  who  could  give  him  a  ^ 
legal  receipt?    It  is  said  that  the  debtor  must^ 
give  notice  to  the  creditors  that  he  liad  ths^v 
money   ready.    But   in   the   cases   referred 
there  was  some   person  authorized   to  reoeivi 
such  a  notice;  but  here  there  was  not.    It 
also  said  that  we  did  pay  interest,  and  th< 
fore  acknowledged  our  liability  to  pay.    It 
true  that  interest  was  paid,  but  by  whom,  ai 
when?    It  was  only   when  letters  were  tak 
out,  and  were  not  paid  by  the  mortgager,  l^xr/ 
by  the  drawer  of  a  bill  of  exchange — by  Cc^lln 


4tb.    Because  the  court  refused  to  allow,  as  i  u^  «.ii«  uiavvci  va  »  um  vi  cacuhuj^v — uj  \Amiji 
m  pajrment  on  the  moTtgAge;    the  sum  of  tbiT-\  M\tcYve\\-,  \\\ft  tcvotV^^^qx  xi^\«t  \%.\&  %.tl^^  «.n</ 
teen   thouMMDd  thre9  liuiidred  and  ftftj-Mvwi  Od^in  '^\.0i<^  \k*^\<^  'ns^  \«^  X^iiCtf^.  \\  \tv\.^t5^\ 
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li   due,  therefore,   K  can   only  be  due   from 
1837. 
2d  point.    Ab  to  the  bill  of  exchange. 
The  bill  was  not  produced  in  the  court  be- 
162*]   low,  but  the  court  *8ay  that  the  pay- 
ment was  made  by  the  parties.    But  the  pay- 
ment was  made  by  Colin  Mitchell,  and  not  the 
parties  in  the  case.    The  judge  therefore  erred 
m  a  matter  of  fact.    Payment  of  the  bill  could 
not  have  been  enforced  in  a  suit  to  foreclose 
the  mortga^^e.    It  was  given  for  the  first  in- 
tftallment  due  upon  the  mortgage,  and  must 
have  been  received  either  as  payment  or  as  col- 
lateral security.    If  as  payment,  then  a  lesser 
security  than  the  mortgage  has  been  accepted, 
and  it  is  just  as  if  we  had  paid  in  cash.    If  it 
was  taken  as  collateral  security,  the  bill  should 
have  been  returned  when  not  paid.      Under  a 
bill  to  foreclose  the  mortgage,  it  is  impossible 
to  collect  damages  on  a  protested  bill  of  ex- 
change.    They   should   have  sued   the  drawer, 
Colin  Mitchell,  at  law  upon  the  bilL 
3d  point.    As  to  the  £375. 
The  court  below  say  that  we  claim  two  al- 
lowances of  £375,  whereas  we  formerly  claimed 
only  one. 

[Mr.  Berrien  here  entered  into  many  calcula- 
tioDB  upon  this  matter.] 
4th  point.    As  to  Blount's  authority. 
The   true   rule   upon   this   subject  Las   been 
quoted  by  Mr.  Webster  from  Story  on  Agency, 
tecs.  1G6,   170.     Whore  the  acts  of  the  agent 
within  his  authority  are  distinguishable  from 
those  beyond  it,  the  former  are  good,  and  the 
latter  only  are  void. 

We  say  1st.  That  the  order  was  substantial- 
ly executed. 

2d.  That  the  acts  within  the  power  are  dis- 
ttnguishable  from  those  beyond  it. 

The  power  which  Blount  had  necessarily 
Included  a  power  to  state  an  account  and  show 
what  balance  was  due;  and  the  receipt  of  $13,- 
000  was  clearly  within  the  scope  of  his  author- 
ity. The  court  below  say  that  the  payment 
was  clogged  with  a  condition  which  Innerar- 
ity  could  not  accept,  and  therefore  he  was  not 
bound  to  bear  the  loss.  But  there  is  nothing 
in  the  record  to  sustain  this.  Blount  was  pres- 
ident of  a  bank,  was  Innerarity's  solicitor  in 
the  case,  and  his  bosom  friend.  Innerarity 
says  he  did  not  know  of  this  transaction  until 
1840,  and  the  counsel  on  the  other  side  com- 
p1a,in  that  we  were  guilty  of  a  fraud  in  not 
gi\'ing  notice.  But  why  should  we  give  no- 
tice? The  presumption  was  that  the  agent 
w^ould  report  to  his  principal.  We  paid  the 
money,  and  took  a  receipt.  It  was  not  our 
duty  to  give  notice  of  it  to  the  principal 


Hr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

It  would  contribute  nothing  to  a  clear  appre- 
hension of  the  merits  of  this  case,  to  enumerate 
the  various  bills,  answers,  cross  bills,  etc.,  con- 
stituting the   very   voluminious   and  confused 
15S*]    *niass    of    pleadings    and    documents 
spread  upon  our  paper  books.    The  pleadings 
have  been   consolidated,  by  agreement  of  the 
parties.    We  may,  therefore,  consider  the  case 
before  us  a  bill  by  John  Innerarity,  adminis- 
trator of  the  estate  of  John  Forbes,  deceased, 
against  the  trustees  of  the  AppalachicoJa  Land 
/#X^  eiL 


Company,  for  the  foreclosure  of  a  mortgage 
given  under  the  following  circumstances: 

On  the  4th  of  December,  1818,  John  Forbes, 
acting  as  the  executor  of  William  Panton  and 
Thomas  Forbes,  and  as  agent  of  their  respect- 
ive heirs,  covenanted  to  sell  to  Colin  MitcheU 
''two  undivided  thirds  of  a  certain  tract  of 
land  ceded  by  the  Creek  Indians  unto  the 
house  of  trade  of  which  said  Forbes  was 
the  principal  partner,  lying  upon  and  between 
the  rivers  Appalachicola  and  Appalachee,  and 
containing  about  one  million  two  hundred 
thousand  acres,  for  the  consideration  of  $66,- 
666.66,  to  be  paid  in  the  following  manner: 
One  fourth,  or  $10,666,  on  the  1st  of  May 
next,  in  the  city  of  London,  valuing  the  same 
at  four  shillings  and  sixpence  sterling  each 
dollar;  the  remainder,  or  $50,000,  in  four  equal 
yearly  installments,  reckoning  from  the  date,** 
etc. 

This  agreement  was  made  and  executed  in 
the  island  of  Cuba,  where  John  Forbes  then 
resided.  Colin  Mitchell  purchased  for  him- 
self, Camochan,  and  others,  and  subsequently 
took  the  title  in  his  own  name,  and  continu^ 
to  hold  it  till  1820,  when  he  transferred  it  to 
Octavius  Mitchell,  who  held  it  as  trustee  for 
the  company  then  and  afterwards  known  as 
the  Appalachicola  Land  Company.  On  the 
9th  of  October,  1820,  Octavius  Mitchell  exe- 
cuted a  mortgage  to  John  Forbes  for  the  last 
two  installments  of  $12,500  each,  due  by  the 
agreement,  on  the  8th  of  December,  1820,  and 
the  8th  of  December,  1821;  but  further  time 
appears  to  have  been  given  in  the  mortgage  for 
these  two  payments,  as  they  are  made  pay- 
able on  the  9th  of  March,  1821,  and  the  9th  of 
March,  1822.  This  mortgage  is  on  the  undi- 
vided half  of  the  land  conveyed  to  Mitchell, 
and  is  the  subject  of  the  present  suit. 

John  Forbes,  the  mortgagee,  died  in  Cuba, 
in  May,  1822,  having  made  a  will  and  appoint- 
ed executors,  who  qualified  and  acted  as  such 
in  that  place,  but  never  proved  the  will  nor 
obtained  letters  testamentary  in  Florida. 

John  Innerarity  first  obtamed  letters  of  ad- 
ministration in  Florida  on  the  estate  of  John 
Forbes,  on  the  5th  of  July,  1836. 

That  there  is  a  balance  due  and  unpaid  on 
this  mortgage,  seems  to  be  admitted;  but  the 
parties  differ  widely  in  their  estimates  of  its 
amount.  The  Superior  Court  for  the  County 
of  Escambia,  where  this  case  originated,  ad- 
judged the  balance  *due  on  the  mort-  [*154 
gage  to  be  $50,159.00.  On  appeal  to  the  Court 
of  Errors  of  the  territory,  that  court  decreed 
the  balance  due  to  be  $28,500.  From  that  de- 
cree both  parties  have  appealed.  At  present, 
we  can  notice  only  the  exceptions  taken  by  the 
mortgagors,  whose  appeal  is  now  under  con- 
sideration. 

They  have  insisted  on  three  several  ezoep- 
tions  to  the  decree  of  the  Court  of  Appeals, 
which  will  be  noticed  in  their  order. 

1.  Because  interest  was  allowed  from  the 
time  the  money  secured  by  the  mortgage  be- 
came payable,  when  it  should  have  been  al- 
lowed only  from  the  time  of  filing  the  bill  of 
foreclosure. 

2.  Because  the  court  refused  to  allow  a 
credit  of  £375,  which  John  Forbes  admitted 
should  be  deducted  from  the  amount  claimed. 

8.  Because  a  payment  ol  ^V^^l.1%,  xc^^^^ 
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to  Thomas  IL  Blount,  was  not  allowed  as  a 
credit. 

We  shall  consider  these  exceptions  in  their 
order,  stating  the  facts  of  the  case  bearing  on 
each  of  them  so  far  as  may  be  necessary  to 
their  elucidation. 

L  Ab  to  the  interest. 

Ab  the  eontract  for  the  purchase  of  these 
lands,  and  the  mortgage  given  to  secure  the 
balance  of  the  purchase  money,  were  executed 
in  the  island  of  Cuba,  the  court  below  allowed 
the  current  and  legal  rate  of  interest  of  that 
place  (five  per  cent.)  from  the  time  the  respect- 
iTe  payments  became  due. 

It  is  a  dictate  of  natural  iustiee,  and  the  law 
of  every  civilized  country,  that  a  man  is  bound 
in  equity,  not  only  to  perform  his  engagements, 
but  also  to  repair  all  the  damages  that  accrue 
naturally  from  their  breach.  Hence,  every 
nation,  whether  governed  by  the  civil  or  com- 
mon law,  has  established  a  certain  common 
measure  of  reparation  for  the  detention  of 
money  not  paid  according  to  contract,  which 
is  usually  calculated  at  a  certain  and  legal  rate 
of  interest.  Everyone  who  contracts  to  pay 
money  on  a  certain  day  knows,  that,  if  he  fails 
to  fulfil  his  contract,  he  must  pay  the  estab- 
lished rate  of  interest  as  damages  for  his  non- 
performance. Hence  it  may  correctly  be  said, 
that  such  is  the  implied  eontract  of  the  parties. 
See  2  Fonblanque,  £q.  423;  1  Domat,  book 
3,  tit.  6.  The  appellants  themselves  seem  to 
have  been  fully  aware  of  the  justice  of  this 
rule,  as  in  all  their  oommimications  with  the 
mortgagees  they  have  admitted  their  liability 
to  nay  interest,  and  in  their  bill,  filed  in  1837, 
to  nave  satisfaction  entered  on  the  mortgage 
(which  makes  a  part  of  the  record  of  this  case), 
they  offer  "to  pay  interest  at  five  per  cent, 
from  the  8th  of  December,  1821."  This  may 
155*]  not  of  itself  be  a  sufficient  reason  *for 
disallowing  their  present  exception  if  founded 
in  Justice,  but  it  affords  a  strong  presumption 
that  it  has  no  such  foundation. 

The  reasons  alleged  in  support  of  this  ex- 
ception are,  first,  that  the  mortgagors  had  not 
possession  of  the  land,  or  at  least  received  no 
profits  from  it,  and  that,  in  either  case,  by  the 
civil  law,  the  purchaser  is  not  bound  to  pay 
interest.  But  we  are  of  opinion  that  this  ob- 
jection is  founded  on  a  mistake  both  of  the  law 
and  the  fact.  The  mortgage  was  given  more 
than  two  years  after  the  sale  to  the  mortgagors 
and  title  executed  to  them.  A  large  portion  of 
the  purchase  money  had  been  paid,  and  no  ob- 
jection made,  that  the  purchasers  had  not  all 
the  possession  of  which  the  land  was  capable. 
Both  parties  knew  that,  although  the  Indian.-* 
had  ceded  their  title,  they  still  continued  a 
transient  occupancy  of  the  lands  for  hunting 
grounds.  They  may  have  infested  the  lands, 
and  rendered  it  dangerous  for  the  owner  to  oc- 
cupy them  in  time  of  war;  but  their  possession 
was  not  what  the  law  would  term  adverse,  not 
being  with  claim  of  title.  There  was  no  cov- 
enant by  the  vendor  to  expel  or  exterminate 
the  Indians;  the  purchasers  received  such  pos- 
session of  the  land  as  could  be  given  them, 
cum  onere.  It  was  not  expected  that  the  In- 
dians should  attorn  to  them  or  pay  them  rent. 
The  purchasers  of  over  a  million  of  acres  of 
trJId  laada  did  not  expect  to  make  profits  b^ 
mcttuj  eultivAtiaa  or  reoeption  of  rentt.    Their 


expectation  of  profit  was  from  the  inereaae  In 
value  of  the  lands  from  efflux  of  time  and  the 
progress  of  improvement.  These  profits  they 
have  realized,  doubtless  to  the  amount  of  more 
than  a  thousand  per  cent,  on  their  original  in- 
vestment. Moreover,  the  record  of  the  Forbes 
ease,  decided  in  this  court  (and  read  in  evi- 
dence in  this  case,  by  eonsent),  shows  that,  in 
1828,  eleven  years  after  the  purchase,  the  ap- 
pellants, or  those  under  whom  they  claim,  de- 
clared under  oath  that  they  had  had  "peacea- 
ble possession"  of  the  land  ever  since  their  pur- 
chase. If,  since  that  time,  or  before  it,  an  act- 
ual pedis  possessio  of  these  lands  may  have 
proved  difilcult  or  dangerous,  owing  to  Indian 
wars,  it  surely  cannot  be  seriously  argued, 
that  any  warranty,  expressed  or  implied,  either 
by  the  civil  or  the  common  law,  makes  the 
vendor  liable  for  the  acts  of  a  public  enemy,  or 
for  a  detention  or  disturbance  of  the  possession 
by  the  act  of  the  sovereign  power.  The  pur- 
cnasers  have  received  full  seisin  and  possession 
of  these  lands  in  the  year  1819,  under  a  title 
proved  to  be  good  and  indefeasible;  the  execu- 
tion of  this  mortgage  is  an  assertion  of  the  fact; 
they  have  neglected  to  comply  with  their  con- 
tract to  pay  the  money  secured  by  the  mort- 
gage for  ten  years,  at  least,  without  any  apol- 
ogy; and  it  would  be  a  strange  doctrine  indeed, 
and  one  ^equally  unknown  to  the  civil  [*156 
as  to  the  common  law  that  an  accidental  dis- 
turbance of  the  possession  by  the  public  enemy, 
happening  so  many  years  after  such  default  of 
payment,  could  retroact  to  justify  Its  provious 
detention,  or  operate  as  a  defense  to  ».he  pay- 
ment  either  of   principal   or   interest. 

Besides,  if  it  were  true  that,  during  all  thia 
time,  the  vendee  was  unable  to  have  aueh  a 
possession  of  his  land  as  to  receive  profits 
from  it,  the  doctrine  of  the  civil  law,  as  quoted 
by  the  learned  counsel  for  the  appellant — "that 
the  vendee  is  not  liable  for  interest  where  he 
received  no  profits  from  the  thing  purchased** 
— ^has  no  application  to  the  present  case.  It 
applies  only  to  executory  contracts,  where  the 
price  is  contracted  to  be  paid  at  some  future 
day,  and  the  contract  is  silent  as  to  interest. 
In  such  a  case,  the  civil  law  will  allow  interest 
from  the  date  of  the  contract  of  sale,  if  the 
vendee  has  had  possession  and  received  profits 
from  the  thing  purchased.  In  this  it  differs 
from  the  common  law,  which  would  not  allow 
interest  before  the  day  fixed  for  payment,  un- 
less specially  contracted  for.  But  where  the 
purchaser  luis  contracted  to  pay  on  a  given  day, 
and  neglects  or  refuses  so  to  do,  ooth  law 
and  eouity  subject  him  to  interest  as  the  meas- 
ure of  damages  for  the  breach  of  his  contract. 

A  second  objection  made  to  the  payment  of 
interest  is,  that  the  purchasers  incurred  much 
trouble  and  expense  in  obtaining  any  acknowl- 
edgment of  their  title  from  the  United  States, 
and,  although  it  was  finally  decided  by  the  Su- 
preme Court  of  the  United  States  that  thei! 
title  was  valid;  yet  that  the  courts  of  Flori( 
had  declared  it  invalid,  and  thus  caused  a  cloi 
to  hang  over  it  for  two  or  three  yeara,  whi^X 
hindered  the  settlement,  improvement*  and  bi^1 
of  the  lands. 

It  is  hard  to  conceive  on  what  grounds  th« 
facts  should  constitute  a  defense  to  the  payment 
of  interest.    The  vendor  did  not,  and  no  saoa 
^  v«iLdoi|  wo^iVi,  co>i«i!A:Dk\.  \AaA.t  \kU  vendee  should 
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en^y  the  property  in  &11  future  time,  free  from 
unjust  interruption  or  oppression  either  by  the 
•overeijpn  jpower  of  the  State,  the  public  enemy, 
or  indiTidual  trespassers.  At  the  time  this 
company  purchased  this  claim  from  Forbes, 
the  United  States  and  Spain  were  in  treaty  for 
the  cession  of  Florida;  and  doubtless  it  was  the 
prosi>ect  of  this  ohanp^  of  sovereign,  and  the 
anticipated  increase  in  value  in  oonsequence 
thereof,  that  moved  them  to  purchase  this 
large  claim  on  speculation,  and  to  covenant  to 
pay  the  money  for  it,  without  waiting  to  see 
whether  the  united  States  would  conhrm  the 
title,  or  without  exacting  from  the  vendors 
any  covenant  for  the  ^^ment  of  any  expenses 
to  be  incurred  in  obtaining  the  confirmation  of 
their  title  by  the  new  sovereign. 
157*]  *It  may  be  admitted,  also,  that  a 
court  of  equity  would  have  enjoined  the  vendor 
from  enforcinff  the  collection  of  the  purchase 
money  while  tne  decree  of  the  Florida  court  as 
to  the  title  remained  unreversed,  from  an  ap- 
prehension of  a  total  failure  of  consideration; 
yet  as  that  judgment  was  reversed,  and  as  the 
vendea  was  never  evicted  or  put  out  of  pos- 
session^  be  could  have  no  claim  to  be  released 
from  paying  interest,  even  during  the  time 
his  title  was  thus  unjustly  subject  to  a  cloud, 
much  less  for  any  term  preceding  its  existence, 
or  since  its  removal  Aa  we  have  already  said, 
there  was  no  covenant  in  this  sale,  nor  is 
there  in  this  or  in  any  sale,  either  of  real  or 
personal  property,  any  implied  warranty  by 
the  vendor  that  his  vendee  shall  enjoy  it 
forever  free  from  all  unjust  or  illegal  inter- 
ference either  by  the  sovereign,  or  the  citizen, 
or  the  public  enemy. 

If  the  money  secured  by  this  mortgage  had 
been  paid  when  it  became  due,  the  mortgagee 
could  have  retained  it  with  good  conscience, 
and  the  mortgagor  could  have  shown  no  right 
to  recover  it  back  on  the  ground  of  failure  of 
consideration;  for  the  consideration  has  not 
failed,  and  the  title  to  the  lands  sold  is  inde- 
feasible. And  such  being  the  case,  it  is  hard 
to  perceive  any  reason  why  the  mortgagor 
should  not  be  Uable  to  the  legal  damages  for 
<letaining  money  which  he  was  bound  to  pay. 

Another  reason  urged  against  the  allowance 
of  interest  in  this  case  is  founded  on  the  allega- 
tion, that,  from  the  death  of  Forbes,  in  1822, 
till  1836,  when  John  Innerarity  took  out  let- 
ters of  administration  in  Florida,  there  was  no 
person  to  whom  the  mortgagors  could  legally 
make  payment.  But  this  argument  is  founded 
on  a  nustake  of  facts,  as  appears  clearly  by  the 
record,  that,  whenever  tne  mortgagors  were 
ready  or  willing  to  pay,  they  found  persons 
ready  to  receive  and  give  them  a  good  and  suffi- 
cient acquittance. 

John  Forbes  was  a  trustee,  as  to  this  money, 
for  the  heirs  of  Panton  and  Thomas  Forbes. 
^fHien  the  mortgagors  called  on  the  executors 
of  John  Forbes  to  make  a  partial  payment  on 
the  mortgage,  they  declined  to  receive  it,  but 
directed  Uie  payment  to  be  made  to  the  oestuis 
que  trust,  which  was  accordinglv  done.  In  Octo- 
ber, 1823,  one  half  of  the  first  installment  was 
paid  to  William  H.  Forbes,  acting  for  himself 
and  the  other  heirs  of  Thomaa  Forbes.  In  the 
Mune  year,  also,  the  mortgagors  paid  to  James 
Innerarity,  who  represented  the  heirs  of  Pan- 
tos, the  sum  of  $2,680.81,  and  in  February, 
IS  L.  ed. 


1825,  the  further  sum  of  $2,080.87.  There  la 
no  evidence  of  any  tender  of  the  balance,  either 
to  the  executors  of  Forbes  or  to  the  cestuis  que 
trust. 

This  objection  is  therefore  without  founda- 
tion; and  this  'exception  to  the  decree  [*158 
of  the  Court  of  Appeals  is  overruled. 

II.  The  second  exception  is  to  the  refusal  of 
the  court  to  allow  a  credit  of  £376,  claimed  by 
the  mortgagors. 

After  three  of  the  five  installments  into 
which  the  price  of  the  lands  was  divided  had 
been  paid,  but  before  the  execution  of  the 
mortgage  to  secure  the  last  two,  it  was  discov- 
ered that  John  and  James  Innerarity,  who  were 
owners  of  one  fifth  of  the  Pauton  interest  (or 
one  tenth  of  the  two  thirds  sold),  would  not  as- 
sent to  the  sale  made  by  John  Forbes.  Where- 
Xn,  as  api»oars  by  all  the  testimony  and  the 
lissions  of  the  parties,  it  was  agreed  to  re- 
fund to  the  purchasers  a  proportional  amount 
(being  one  tenth)  of  the  purchase  money.  Ac- 
cordingly, three  several  sums  of  £375  were  re* 
funded  to  John  Carnochan,  who  then  repre- 
sented the  purchasers.  "Besides  which,"  says 
Forbes,  in  ms  letter  of  the  10th  of  December, 
1819,  ''you  will  have  to  deduct  from  the  accept- 
ances due  in  1820  and  1821  two  similar  sums 
at  these  distinct  periods."  On  the  trial  below, 
the  mortgagees  insisted,  that,  as  the  mortgage 
was  given  K>r  the  balance  due  on  the  purchase 
nearly  a  year  after  the  above  stated  letter  of 
Forbes,  the  fair  presumption  would  be,  that  all 
the  deductions  for  the  ciefect  of  the  title  in  the 
Panton  share  had  been  already  made,  as  the 

{>arties  were  fully  aware  of  the  difiiculty,  and 
lad  already  refunded  large  sums  on  account  of 
it;  and,  as  further  time  was  given  in  the  mort- 
gage for  the  payment  of  the  last  two  install- 
ments, it  would  not  be  probable  that  the  par- 
ties had  inadvertently  given  a  security  for  a 
larger  sum  than  was  due.  On  the  contrary, 
the  mortgagors  contended  that  they  were  en- 
titled to  a  credit  for  two  sums  of  £375,  accord- 
ing to  the  admission  in  Forbes*s  letter.  The 
Court  of  Appeals  allowed  them  a  credit  for  one 
sum  of  £375,  but  refused  to  allow  the  other; 
which  constitutes  the  ground  of  the  second  ex- 
ception to  the  decree. 

As  the  correctness  of  the  position  taken  by 
either  party,  on  this  point  can  be  subjected 
to  the  test  of  mathematical  calculation  based 
on  admitted  facts,  we  are  of  opinion  that  this 
exception  has  not  been  sustained.  The  whole 
amount  of  purchase  money  for  the  two  thirds 
conveyed  was  £15,000  sterling.  The  deduction 
for  the  Innerarity  interest  was  one  tenth,  or 
£1,500,  which  would  make  four  installments 
of  £375  each.  Aa  the  mortgage  is  given  for 
the  last  two  installments  without  any  deduc- 
tion, and  as  it  is  admitted  that  three  install- 
ments of  £375  each  were  refunded,  it  is  plain 
that  the  fourth  sum  of  £375  was  not  deducted 
from  the  mortgage,  and  equally  plain  that  John 
Forbes  was  mistaken  when  he  said  that  two 
sums  of  £375  remained  yet  to  be  deducted.  The 
origin  of  this  ^mistake  can  easily  be  [*159 
discerned.  The  first  payment  was  one  fourth  of 
the  whole  purchase  money,  or  £3,750;  the  one 
tenth  refunded  was  £375;  but  as  the  remaining 
three  fourths  were  divided  into  four  install- 
ments, each  of  £2,812  lOs.,  the  deduction  from 
each  would  be  but  £281  5s.     He  overlooked  the 
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fact  that  the  last  four  installments,  being  each 
one  fourth  less  than  the  first,  the  amount 
to  be  deducted  would  be  dminished  in  the 
same  ratio.  The  oversight  or  mistake  of  Forbes 
in  1819  is  not  greater  than  that  of  both 
parties  in  1820,  when  they  included  in  the  mort- 
gage £375  which  they  knew  was  not  due.  But 
as  the  fact  is  fully  established,  that  the  only 
subject  of  deduction  was  one  tenth  of  the  whole, 
and  that  three  sums  of  £376  had  been  refunded, 
and  no  more,  the  admission  of  Forbes,  on  the 
one  side,  and  the  presumptions  of  fact  drawn 
from  the  execution  of  the  mortgage  on  the  other, 
must  both  yield  to  the  certainty  of  arithmetic. 

III.  The  third  and  last  ground  of  exception 
urg^  by  the  appellants  is  the  refusal  of  the 
court  to  allow  them  a  credit  for  the  sum  of 
$13,357.75,  paid  to  Thomas  M.  Blount,  the 
agent  and  attorney  of  John  Innerarity. 

Some  two  years  after  the  commencement  of 
the  litigation  between  these  parties,  the  appel- 
lants made  a  payment  to  Thomas  M.  Blount  of 
$13,357.75,  under  the  following  circumstances: 

It  was  admitted  by  both  parties  that  a  large 
sum  was  due  on  the  mortgage,  but  they  dif- 
fered widely  as  to  the  amount.  Innerarity,  be- 
ing willing  to  receive  any  amount  which  the 
mortgagors  were  willing  to  pay,  and  give  them 
a  general  credit  for  so  much  paid  on  account, 
without  compromitting  his  right  to  recover  the 
whole  amount  claimed  by  him,  gave  a  power  of 
attorney  to  Thomas  M.  Blount,  who  was  going 
to  New  York,  where  the  appellants  resided, 
'^  receive  from  the  trustees  of  the  Appala- 
ehicola  Land  Ck>mpany,  in  the  city  of  New 
York,  any  sum  or  sums  of  money  on  account 
of  and  in  part  payment  of  the  mortgage,  etc., 
and  to  give  such  receipt  or  receipts,  release  or 
releases  therefor,  as  may  be  deemed  requisite 
to  exonerate  the  said  trustees  from  so  much  of 
the  said  mortgage  as  may  be  paid  by  them  on 
account  and  in  part  payment,  etc.,  etc. 

With  this  power  of  attorney,  Blount  pro- 
ceeded to  New  York,  and,  instead  of  receiving 
auch  sums  as  the  mort^^ees  might  choose  to 
pay  on  account,  and  givmg  such  receipts  or 
releases  as  he  was  authorized  to  give,  he  as- 
sumed to  adjust  and  settle  with  the  company 
the  whole  balance  due  on  the  mortgage,  and 
to  act  as  if  he  had  been  authorized  to  arbitrate 
and  decide  all  the  matters  in  variance  between 
the  parties,  in  the  controversies  then  pending 
in  the  courts  of  Florida.  For  the  sum  of 
$4,832.35,  he  gave  the  mortgagors  a  discharge 
160*]  for  the  balance  of  *the  first  install- 
ment, including  the  disputed  item  of  damages  on 
the  bill  of  exchange,  claims,  etc.  And  for  a  fur- 
ther sum  of  $8,525.38  he  gave  a  discharge  of  one 
half  the  last  installment.  Both  Blount  and 
the  appellants  well  knew  that  Innerarity  had 
uniformly  and  tenaciously  claimed  a  much 
larser  amount  as  due  on  each  of  these  items; 
and  they  ought  to  have  known,  that,  even  if 
no  more  was  justly  due  on  them  than  the 
amounts  paid,  Blount  had  no  authority  to  com- 
promise or  adjudicate  on  the  justice  of  Inne- 
rarity's  claim.  Besides  these  sums  of  money 
which  are  stated  in  Blount's  release  to  be  the 
whole  consideration  thereof,  he  received  also  a 
written  contract  of  Messrs.  Curtis  and  Gris- 
wold,  to  p&y  a  further  sum  of  $5,000,  on  certain 
eond/ttons;  but  to  whom,  or  how.  or  on  what 
eontingency,  it   ia   difficult  to   discover   from 


anything  that  appears  on  the  face  of  the  papar, 
or  the  evidence  in  the  cause. 

Soon  after  this  transaction  (on  20th  January, 
1840),  Innerarity  cave  notice  by  letter  to  the 
appellants,  that  he  repudiated  the  act  of 
Blount,  and  says:  ''So  soon  after  his  return 
as  I  saw  Mr.  Blount,  he  informed  me  of  the 
provisional  arrangement  that  he  had  made  with 
you,  subject  to  mv  approval.  But  this  involved 
the  suspension  of  the  sum  of  $5,000,  with  the 
corresponding  interest,  etc,  for  which  your 
contingent  bond  was  proposed,  etc.,  with  the 
preliminary,  however,  of  the  cancellation  of  the 
moiety  of  the  mortgage.  This  proposition,  I 
confess,  startled  me,'^  etc. 

The  appellants,  though  thus  informed  by 
Innerarity    that    he    considered    "Blount    as 

E laced  in  the  position  of  their  agent,"  and  that 
e  was  unwilling  to  ratify  "this  provisional 
arrangement,"   nevertheless   proceeded  to  put 
on  record  in  Florida  the  release  given  them  by 
Blount.    When  this  came  to  the  knowledge  of 
Innerarity,  he  again  addressed  them  by  letter 
of  19th  May,  1840,  as   follows:    "I  addressed 
you  a  letter  on  the  20th  of  January  last,  and 
subsequently  on  the  25th  of  February,  by  orig- 
inal  and  duplicate,  in  which  I  advised   you, 
that,  having  learned  from  T.  M.  Blount  that 
he    had    an    arrangement    with    you    subject 
to  my  approval,  as  he  stated  to  me  and  others, 
in  relation  to  a  discharge  of  one  moiety  of  the 
mortgage,  etc.,     I  did  not  feel  at  liberty,  as 
the  representative  of  the  interest  of  others,  for 
the  reasons  stated  in  my  said  letter  of  20th  of 
Januarv,  to  sanction  the  provisional  contract 
which  he  made.     To  these  letters  I  have  re- 
ceived no  answer,  but  to  my  great  astonishment 
have  just  seen  the  deed  of  release  given  to  you 
on  the  10th  of  September,  by  Mr.  Blount,  in 
which  he  proposes  to  act  as  my  attorney,  and 
which  deed  professes  to  discharge  the  trustees 
from     one     moiety     secured     by     the     abov% 
^mentioned  mortgage.    In  so  doing  Mr.  [*161 
Blount  has  transcended  his  authority  as  my 
attorney,  as  will  appear  by  reference  to  my 
letter  of  attorney,  etc.,  etc.    Feeling  it  to  b« 
my  duty  to  disavow  this  unauthorized  assump- 
tion of  my  attorney,  and  not  less  my  duty  to 
give  you  timely  warning  to  protect  yourselvei 
from  injury,  I  hereby  notify  you  tliat  1  dis- 
avow and  repudiate  the  deed  of  release,  etc. 
I  have  not  received,  nor  will  not  receive  anj 
part  of  the  money  paid  by  you  to  Mr.  Blount; 
but  will  look  to  you  in  the  original  security 
for  the  debt  due  under  the  said  mortgage." 

The  receipt  of  these  letters  is  admitted  by 
the  appellants  in  tlieir  answer  to  a  supplemen- 
tal bill  filed  by  Innerarity   (June  12th,  1840), 
for  the  purpose  of  having  Blount's  release  de- 
livered up,  and  the  whole  transaction  between 
him  and  the  trustees  declared  fraudulent  and 
void.     On  the  6th  of  July,   1840,  Camochan, 
one  of  the  trustees,  filed  his  cross  bill  to  make 
Blount  a  party,  and  praying  that,  inasmuch  as 
the  money  paid  to  him  by  the  trustees  had  not 
been  applied  to  the  purpose  for  which  it  wa» 
designed,  it  may  be  paid  into  court  and  heM 
under  their  control.    On  the  0th  of  April,  1841  ^ 
the  appellants  filed  another  cross  bill,  insisting 
on  the  full  power  of  Blount  in  the  transaction, 
and  praying  the  court  to  confirm  and  eatabliab 
.the  release,  and  to  order  satisfaction  to  be  en- 
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And  fbuJljf  on  the  27tli  of  June,  1841,  after  rett."     Story   on  Am^,  tee.  200.     Beifdatt 

H  wa«  ascertained  that  Blount  and  the  Bank  of  by  thus  und^aking  to  enter  into  a  treaty  with 

Pensaoola  (of  which  he  was  president,  and  in  Blount  which  they  knew  could  not  be  binding 

which  he  had  deposited  the  money)  were  both  without  the  assent  of  Innerarity,  they  in  fact 

insolTent,  and  that  the  money  paid  to  him  was  constituted  Blount  their  ambassador  or  agent 

lost,  the  appellants,  in  their  answer  to  the  to  obtain  its  confirmation.    They  had  a  peneet 

cross  bill,  for  the  first  time,  offer  ''to  waive  the  right  to  refuse  to  pay  money  on  the  terms  dio- 

aaid  release,"  and  "be  satisfied  that  payment  tated  by  Innerarity  in  his  letter  of  attorney; 

shall  be  held  and  regarded  as  on  account  of  the  and  Innerarity  had  an  equal  right  to  refuse  it 

mortgage  generally,  and  be  credited  pro  tanto."  on  their  terms.    And  when  informed  by  him. 

On  these  facts,  the  appellants  contend  that  soon  after  the  transaction,  that  he  considers 

they  are  entitled  to  a  credit  for  the  money  paid  Blount  as  their  agent,  and  that  he  had  proposed 

to  Blount,  because  he  was  authorized  to  re-  this  transaction  as  a  provisional  arrangement 

eeive  it;   and  although  the  settlement  he  made  subject  to  the  approval   of  Innerarity,   they 

and  the  release  he  ^ave  may  be  void  for  want  keep  silence  till  he  again  repudiates  the  trans- 

of  authority,  yet,  his  acts,  so  far  as  they  were  action  and  files  a  bill  to  set  it  aside,  and  never 

authorized,    were    valid    and    binding    on    his  intimate  a  willingness  *that  Innerarity    [*168 

principal.  shall  receive  the  money  on  the  terms  he  offered, 

''R^ularly  it  is  true,"  says  Lord  Coke,  "that  till  near  two  years  afterwards,  when  the  money 

when  a  man  doth  less  than  the  commandment  was  lost  hj  the  insolvency  of  Blount  and  ths 

or  authority   committed   unto   him,  then   the  bank.     This  assent  of  the  appellants  to  the 

commandment  or  authority  being  not  pursued,  terms  of  Innerarity  came  too  late,  after  the 

the  act  is  void.    And  when  a  man  doth  that  money  had  been  lost  by  their  obstinate  perti- 

which  he  is  authorized  to  do,  and  no  more,  then  nacity  in  endeavors  to  compel  him  ta  accept  it 

it  is  good  for  that  which  is  warranted,  and  on  their  own  terms. 

▼Old  for  the  rest.    Yet  both  these  rules  have  We  are  of  opinion,  therefore,  that  the  Gourt 

divers  exceptions  and  limitations."     Go.  Lit.,  of  Appeals  have  not  erred  in  refusing  to  credit 

258.  a.    And  "Lord  Coke  is  well  warranted,"  the  appellants  with  this  sum  as  a  payment  on 

162*]  says  Mr.  Justice  Story  (Story  *on  Agency,  the  mortgage. 

sec.  166),  "in  suggesting  that  there  are  ezeep-  The  decree  of  the  Court  of  Appeals  of  Florida 

tions  and  limitations.   Where  there  is  a  complete  is  therefore  affirmed, 

execution  of  the  authority,  and  something  ex  Order, 

abondanti  is  added   which  is  improper,  then  -^,              _             *    v    u      j        ai.    *— 

the  execution  is  good  and  the  exIoesTonly  is  T^«  f^^  «^™^«?  ^  ^y.^r^^T}^!  ^^' 

void.    But  when  thew  is  not  a  complete  ex-  V^^l  o^*^«.,«^~«i  1?*°?^*^*  ^""^  ""^  ^^^"^ 

eeution  of  the  power,  or  when  the  boundaries  ^^^  *^«  Territory  of  Florida,  and  was  argued  by 

^ween  the  exS^s  and  the  rightful  execution  ?>"^lj  .?'L2*''"f  5***^!L,  T^'^It?''  **  "f  fw 

are  not  distinguishable,  then  the  whole  would  here  considered  and  decreed  by  this  court,  ^t 

he  void  "  decree  of  the  said  Gourt  of  Appeals  in  this 

It  18  contended,  in  the  present  case,  that  the  <»7«  ^»  ^^  *^«  •^ff. "  ^f  ^^J  a«Srmed.  with 

excess  and  the  rightful  execution  are  easily  dis-  ^^^  *"d  damages  at  the  rate  of  six  per  centum 

tinguishable,  and  that  the  receipt  of  the  money  P«^  ^"""^  J'''^  ^^*^  ^,^e  V™""  ""^  r'^ffP^I?;" 

wafa  valid  act  and  binding  on  his  principal,  5?.  extended  to  six  months  from  and  after  the 

though  the  settlement  and  release  were  viid.  f  l^Jg  ^^  ^^J  mandate  of  this  court  in  this  case 

But  we  are  of  opinion,  that  the  appellants  have  "^  **»•  ~^^  '^^®^- 
not  put  themselves  in  a  condition  to  have  the 

benefit  of  this  principle.    Blount's  power  of  at-  """""""" 

tomey  was  a  bare  authority  to  receive  money  mnsu\K  w   rttfttow    Ar>tu»ii*ti# 

on  account  of  the  mortgage  then  in  litigation,  NBLBON  F.  BHELTON,  Appellant, 

if  the  appellants  chose  to  pay  him  any,  leaving  ^  ^  ,„«^^,  «.,««^*  ^*  ,  ,  «,         «   « 

•II  the  questions  in  dispute  between  the  parties  CLAYTON  TIFFIN  and  Ulbum  P.  Perry. 

open  to  future  adjustment.    But  the  mortga-  Citizenship,  from  what  inferred— objection  on 

gors  refuse  to  pay  him  nM)ney  on  the  conditions  appeal-nequity  has  jurisdiction  where  fraud 

Ml  which  he  was  authorized  to  receive  it,  and  alleged— decree  a  nullity  where  unauthorized 

give  a  valid  acquittance.    On  the  contrary,  the  attorney  appears  for  defendant  not  served— 

money  given  to  Blount  is  on  their  own  terms,  p^of  of  want  of  authority— Louisiana  parish 

and   m  consideration  of  a  settlement,  arrange-  ^^^^  ^o  jurisdiction  over  answer  where  peti- 

mewt,  and  release,  which  they  knew  or  ought  tion  abandoned  and  discontinued, 
to   bave  known,  Blount  had  no  authority  to 

make.    The  money  paid,  the  bond  mven.  the  ^«"  ■?  indlTldual  has  resided  in  a  State  for  a 

•«*^-  i.  A  I         js    V  '^zl       iv        M      '^  Av     v  1  considerable  time,  being  engaged  in  the  prosecu- 

reoeipt  taken,  discharging  them  from  the  bal-  tion  of  business,  he  may  wefl  be  presumed  to  be  a 

tnoe  claimed,  on  the  bill  of  exchange  and  from  citizen  of  such  State  unless  the  contrarj  appear. 

one  half  of  the  last  installment,  constitute  one  MJ^^  J^i«  principle  is  strengthened  wben  the  iDdl. 

f*^,.  ^«      vw  m«»ov  i.mDM»iiiuc:tiv,  wuawiwuw«7  vf*«  Tldusl  livcs  on  s  plantation  and  cultivates  it  with 

m.nsaction.     Having  advanced  the  money  on  a  laige  force,  claiming  and  improving  the  property 

their  own  terms  and  conditions,  and  not  on  as  his  own. 

those  tendered  by  Innerarity,  they  put  him  into  ,?"  »  .??"«?.  **  domicil  from  one  State  to  an- 

,  »SA     aV      J       Vi  V  V       "/»  *'"y/  F**"^""  """^  other,  citisensbip  may  depend  upon  the  intention 

»  situation  in  which  he  must  either  affirm  or  of    the   individual,    but  This   intention   may   be 

i^ptidiate  the  whole  transaction.    For  if  he  ac-  shown  more  satisfactorily  by  acts  than   declsrs- 

eept«d  the  money    they  might  insist  that  he  NoT>.-Effect  of  appearance  by  counsel  or  attor- 

«>ujcl  not  reject  the  consideration  on  which  it  ney  in  an  action — unauthorised  appearance — what 

^mm  given,  on  the  familiar  principle  of  the  law,  is  an  appearance. 

"tl^t  the  principal  cannot  ratify  a  transaction  „,^  1g,rj2rn^?"r  a^^'cSS'^dSlt^?.'  ^. 

o«  ms  agent  in  part,  and  repudiate  it  as  to  the  larlty   of   the  complaint,    8liatet   v.  awmv^Vvx^^ « 
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ttoDi.     Ao  eiFrcIn  of  the  rtirht  of  anlfrtc*  U  nn-  Perrj,  uid  fattiBr-In-Uw  of  TlfHa,  bee«me  tbe 

-,'i-':j'S°^il'.;i'i^'i^J=.«.  JV^.h'iK-'.'li^^^  "Bent  to  raceive  tb»M  funds.    The  «S6,0D0  wu 

Dent  Vattoa,  uaainlBlued,  ma;  Iw  Huffldentr  ftgAIn  divided  Into  two  claHea,  tIl,  a  debt  of 

Tlie  facta,  that  tit  partr  and  hii  wife  mre  real-  $13,000,  which   WM  dne   to   ADderaon   bT  Ul- 

onlT  once,  on  a  Tialt  to  ■  waterloi  plan:  that  lie  debt  beckm*  thua  estinguiahed,  and  »  note  for 

Maided  tba  neater  part  af  tbs  time  an  a  plants-  (18,282,00,   Riven   b;   Auatin,   Rama,  and   Bo- 

s°,:,S'v.'  5"i"S."S.":i«'Si,fcS!:  >■■»■»•.  ■«?■"•  •<■  '-i-™-  »• ».  i.t  aphi, 

dwelllnKhouae:  tbat  be  obHrred  to  a  wllneai  tbat  ItUa- 

be  eonalilered  blmaelf  a  realdent.  are  aufflclent  to  The  mm  of  (35,000  belne  thiia  arranBcd.  the 

Juatify  ttie  Circuit  Court  of  LouIiIidb  In  eiercla-  halanrw  nf  lutn  onn  wnn  nnt   nrnvi^arl  tnr  nniil 

Ini    ]iirl«Hctloii    in    ■    ault    brought    agalut    tbat  D*'*"??  <"   WU.OOO  waa  not   provided  IW  until 

party  by  a  cItlHn  of  MleaourL  aome  time  afteruardR,  vii.,  on  the  lat  of  HaircD, 

Whert  fraud  li  allegwl  In  a  bill    aafl  relief  Is  183D,  when  Anderaon  gave  the  following  note*: 

pmyed  against  a  Judgment  and  a  Judicial  aale  of    •,•>  i,n  an         n_ i..« ti..  a •     j  _  -i 

Eoperty,  ■  demurrer  to  tbe  bill,  that  relief  can  "3,333|flft       On  or     before  the  first    d«y  of 

bad  at  law,  U  not  ausulnablc.  January,  1842,  we  promiae  to  pay  Lilbum  F. 

Where  a  cltlien  of  Virginia  aued.  In  the  p^„j  the  iuat  aod  full  aum  of  thirteen  thou- 

Court   or   LoulBlana,    two   pervone   jolatly.  i    <*.       '  i_       ^     j          >    <...■  ^      <>            <   .* 

whom  waa  a  citiaen  of  Lou^alana  end  the  other  '""i   three   hundred   and   thirty-three   dollara, 

MlHOiirl.  and  an  atioraej  appeared  for  both  value  received,  for  land  and  negroes  purcfaAsed 

ti^fVS  ,S;!'!!,°,',gK;S  Sr'h' JS.'  ;'  ci.ji»  tib.  ..j  u.bu™  p  p,„,  ,  tor  a. 

antbortied.     If  be  ahowi  tbti,  be  la  not  bound  true  payment  of  which  we  bind  ottraelvea,  onr 

the  DroeeedlDga  of  tae  court,  whoae  Judgment,  heirs,   eto^   Srmly   by    these   prcseota.     OiTCII 

*"a  jSiJS.ent''of'i;'8tate  court,  that  the  debt  had  J?^*'  ';^,„'^'"  ""^   '"''■   ^^   »»»«  ««*  •* 

been  eitlniiulih«I,  giTen  In  an  acilon  which  was  March,  1S39. 


>uMt   tor^tCe   recovery   of  the   debt,   aod  Samuel    Anderaon,  fSeal.] 

:Flon,  moreover^  had  been  dlicontlnued  by  jje  varietur.  Julv  Oth.  1839. 

,  [Seal.] 

which  proceedlnga  bad  been  commenced  when  the  J.  Judxe  parish  Madison,  Louiaiana. 

<iHl<rinsT>t  nf  tbe  State  court  waa  given.  ...... Jr^    "^  '  

worthleaa  pramliaory  note  U  Imposed 


which  action,  moreover,  had  Seen  dlicontlnued  by  Ha  var(»tiip    lulv  l>th    inAa 

tbe  plalntlir.  cannot  be  set  up  In  bar  ot  proctedlnn  "•  '*?-*v  'J^^ 

In  tbe  Circuit  Court  for  the  recovery  ot  tba  debt,  Richard  Chs.  Dovmes, 

—t.-i. ji —  i—j  i-^n  commenced  wbsa  the  J,  Judge  parish  Madii 

of  the  cash  payment,  It  '^or  value  reeelTsd,  I  assign  tbe  witliiii  Bot« 

. — .  „..  V ^...    '-,  Clayton  Tiffin,  Octol ^ 

BIO    Filed  2Sd  Nov., 


n\ 


_'??.S^A« -~"rt_7.^  "iT*?- ,_ '(Indorsed)    "    "  [-HB 


m  that,  If  any  fraud  baa  been  practiced    to  Clayton  Tiffin,  October  2 
vendor  by  the  vendw.  the  amount  of  the 
remalna  an  cguitaUla  Ilea  upon  the  land. 


John  T.  Ifason,  Clerk. 
For  his  agent  J.  M.  Perry. 

THIS  was  an  appeal  from  tbe  CSreult  Court       (13,333^^.  On  or  before  the  Drat  of  Jann- 

of  tbe  United  SUtea  for  East  Louisiana,  ary,  1843,  we  promise  to  pay  Lilbum  P.  Perry 

sitting  as  a  court  of  equity.  the  juat  and  full  sum  of  thirteen  thousand  three 

On  the   1st  of  August,  1837,  Clayton  Tiffin  hundred  and  thirty-three  dollars,  value  received, 

and  Lilbum  P.  Perry  received  a  deed  for  a  for   land  and   negroes   purchased   of   daytoft 

tract  of  land  on  the  western  bank  of  the  Mis-  Tiffin  and  Lilbum  P.  Perry;   for  the  true  pay- 

sissippi  Rii-er,  about  five  milen  above  tiie  town  ment   of   which  we   bind   ourselves,  our   heirs, 

nf  Virkshurg,  and  eoutaining  six  hundred  and  etc,   firmly   by   these   presents.     Given   nnder 

forty-fotir  acres.  our  hands  and  seals,  this  the  first  day  Af 

On  the  lOth  of  April,  1B38,  Tiffin  and  Perry  March,  1830. 
sold  the  same  land,  together  with  a  lai;ge  num-        (Signed) 

her  of  negroes,   to   Samuel   Anderson,   for   the  Samuel  Anderaon,    [Seal] 

sum  ot  seventy-five  thousand  dollara.    The  sale        He  varietur,  July   Hh,   1830. 
was  stated  to  be  for  cash.    But  In  fact  the  pay-  Richard  Cha.  Downee,         [Seal.] 

ment  was  to  be  made  in  this  way;  3.  judge  parish  Madison,  LonislMia. 

Funds  supposed  to  be  as  good  as  cash,    (35,000  (Indorsed)  210.     Filed  Nov.,  1839. 
Notes  secured  by  mortgage,      -       -        40,000  John  T.  Mason,  Clerk. 

»13,333jyt.   On  OT  before  the    first  of    Jw 

(70,000  nary,    1S44,   we   promise    to    pay    Lilbum  P. 

John   M.    Ferry,    the   fatlicr   of   Ulbura   P.  Perry  the  just  and  full  sum  of  thirteen  thou- 

IH   How.  Pr.   BB4:   Tuttle  v.   Smith,   14    How.  Pr.  Kelaey    v.    Covert.    IS    How.    Vr.    92;    Barter   v. 

■9B ;  Bidder  v.  Whitlock,  IZ  How.  Fr.  208.  Arnold.    8    Ho*.   Pr.   N.   T.    44B :    or   ot    a   noltes 

Under  the  old  practice.  pntllDK  In  and  <>'  ^">  Quick  v.  Uerrlll,  S  Calncs.  1S8 ;  IfcSanatai 

ball.  Janes  v.  Prics,  1  Enrf,  81 ;  Cbaprosi  J;   \"  Zaudt,   1   Wend.   1 ;  or  »n  order  extending 

1  B.  4  P.  132;  or  merely  putting  la  ba  tbe  time  to  answer.     Qulnn  v.  Tllton    2  Dusr,  MS; 

any  defect  or  Irregularlly  In  tbe  affldav  ^'ers    v     >"■— —    "      "     -^ ■'-■•     ■"    "--^ 

to  ball.     DeAreent  v.  Vlvant.  1  Hast,  s:  132;  or 

son  V.  Dowcll,  a  U.  «  W.  280.     Bo  men  of  arrcs,.     — .  ,. 
Ing  time  to  innuire  after  ball  waa  deemei]  The  appearance  c 

ot  any  Irregularity  In  the  nollce.     Fosi  ty  has  been  held  to 

2  Dowl.  P.  C.  080:  Ifoore  v.  Stockwelt,  '  l   Daly.  N.  X.  440 
40.  of  duty  be  Is  liable  lu  uv  uiwnvw  luiu  i 

A  plaintiff  may  waive  an  Irregularity  In  a  de-  Brown  v.  NIchola,  43  M.  T.  28 ;  »  Abb.  1 
Interposed  by  doferdant,  by   notlclnn  the        If,  however,  a  defendant  Is  regularly  br 


Oemnrrer    for    argument.     Bonton    v.    Brooklyn.    £     to  court,  and  an  attorney  ot  tbe 

8  Edw.  Cb!  ._.    „    . 

An  act  by  which  a  party  to  an  action  submits    S?TSi"V.  .*  t^""''ItS'  't*"  "t'lT^iX 


An  act  by  which  a  party  to  an  action  submits  shown,  and  the  remedy  of  the  party  U  agalnrt  tb* 

btmietf  to  the  Jurisdiction  of  a  court  Is  an  aupcar.  attorney  tor  acting  without  authority,   ^anllton 

ance.     Cooley   v.   Ijiwrence,    12   How.   Pr.   N.    I.  v.  Wright,  BT.N.  V.  H02 :  8  Trans.  Apn   1;  BIo» 

TB;  B  Dust,  MB.  E"'    »-    Conklln.    8    How.    Pr.   442;    BUawotth   T. 

p/s  Sff  niHy  «iDs/»t  In  (he  service  of  a  notlro  or  Campbell.   81    Barb.   134. 

•a  tlgaea  bj  an  attorney  tor  the  defendant,"        Tbe  couit  hai  Qovei  ta  Mll«fs  a  party  to  sn  w. 


18M 


Bbkltoit  t.  TirriK  r  ai. 


IM 


■and  thrM  hnndrad  and  thirty-tbrM  dollars. 
value  received,  for  land  and  BlaveB  purchased 
of  CUyton  Tiffin  and  Lilburn  P.  Perry;  for  the 
true  payment  of  which  we  bind  ourMJvee,  oiiv 
hein,  ata.,  flrml;  b;  tbeee  preeenU.  Qfven 
under  our  handa  and  eeaU,  thfi  the  flret  da;  of 
Uarch.  1S3B. 
(Signed) 

Samuel  Aodenon,  [Baal.] 

Ne  nrietnr,  Julv  Sth,  I8». 

Richard  Cha.  Downea,        [Seal.] 
J.  judge  of  pariah  Madieon,  Louiaiana. 
(IndorMd)   210.     Filed  28  Nov.,  1B39. 

John  T.  Maaon,  Clerk. 
On  the  nth  at  Jul}*,  1839,  the  remaining  part 
of  the  agreement  wai  carried  into  effect,  by 
Anderaon  I  esecuting  a  mortgage  to  Ulbum  P. 
Perrj,  and  in  faror  of  whomioeTer  may  be- 
eome  the  legal  holder  and  owner  of  the  above 
notea,  of  the  property,  land,  and  slave*,  which 
had  been  conveyed  to  Anderaon  by  the  deed 
from  Tiffin  and  Perry. 

On  the  lame  Bth  of  July,  Anderaon  executed 
uother  mortgage,  reciting  that  he  was  Justly 
ladebted  to  Nelson  F.  Shelton,  of  Goochland 
CouDty,  in  the  State  of  Virginia,  in  the  aum  of 
lii^tsb,  and  mortgaging  the  same  property  to 
IIS*]  secure  it,  *"it  being  underatood  that 
tliii  mortgage  is  posterior  Ut  that  granted  by 
tbe  said  Samuel  Anderson  in  favor  of  Lilburn 
P.Perry  on  thla  day."  This  aum  of  $*6,660 
«ai  dirided  into  two  notea,  payable  on  the  1st 
»f  January,  1S4G,  and  1st  of  January,  184S. 
Wbilit  upon  the  lubjeot  of  this  last  mortgage, 
it  may  be  aa  well  to  say  that  another  was  iifli- 
ititut«d  for  it,  with  the  consent  of  all  parties, 
M  tiM  17th  of  March,  1840,  in  which  Robert 
indenon,  of  Virginia,  was  also  included,  as  a 
mditor  to  the  amount  of  (3,000.  This,  like 
tlu  other,  referred  to  the  prior  mortgage  given 
l«P«rry. 

It  is  proper  now  to  go  back  a  few  montha  in 
tin  order  of  time. 

la  January,  1830,  Hlllery  Mosely  and  Wil- 
liun  WjrBouidin,  elttiena  of  Virginia,  Rled  a 
wiition  in  the  Circuit  Court  of  the  United 
Butt*  againat  John  M.  Perry  and  lilbum  P. 
Fury,  alleging  that  the  Perrys  were  indebted 
t«  the  petitioners  in  the  aum  of  97,600,  upon  a 
pnmiasoiT  not«.  Aa  the  proceedings  upon  this 
Mdt,  aa  far  aa  tbe  appearance  of  Lilbum  P. 
ttrij  waa  concerned,  were  drawn  into  ques- 
Hon,  it  ia  better  to  go  through  with  this  branch 
«f  tbe  eaa«  entiruy  before  recurring  to  any 


nther  part  of  It.  On  Uie  IBth  of  January,  an 
>rder  of  court  waa  directed  to  Lilbum  P.  Per- 
ry, commanding  him  to  file  hia  answer  witUn 
ten  days,  to  which  the  marshal  made  the  fol- 
lowing return: 
"Defendant,  L.  P.  Ferry,  oonid  not  ba  fonad^ 
'  •        -  ■       ■--       "iturned 

'J.  P.  Walden,  Deputy-BfarsbaL" 
A  writ  of  arrest  was  then  issued,  directing 
the  marehal  to  selte  the  bodies  of  John  l£ 
Perry  and  Lilbum  P.  Perry,  and  confine  them 
till  they  ehould  give  security  not  to  leave  the 
State  without  permission  of  the  court,  to 
which  the  marshal  made  the  following  ratom: 
Marahal'*  Betnm. 
Beceived  12th  January,  IS3S;  and  on  tbe 
18th,  aame  month,  arrested  and  took  defend- 
ant, John  U.  Perry,  into  my  custody,  from 
whence  he  waa  released  by  giving  bond,  with 
Z,  H.  Rawlinga,  Charles  Johnson,  and  H. 
Lewis,  aa  sureties,  in  the  parish  of  Madison, 
ISO  miles  from  New  Orleans,  in  the  Extern 
District  of  Louisiana;  which  bail  bond  ia  herein 
relumed;  and  Ulbum  P.  Perry  Dould  not  be 
found,  after  diligent  search  and  inquiry,  and 
executing  this  writ  In  all  other  things  aa  the 
law  directs.  Returned  February  23d,  1839. 
(Signed)  J.  H.  Holland,  Marshal 

■After  this,  B.  A.  Crawford,  oalllng   [*lt1 
himaelf  "attorney  for  defendants,"  "    ' 


turn  to  which  was,  "no  property."  In  Octo- 
ber, an  alias  was  issued,  to  which  the  marshal 
made  the  following  return,  via.: 
Marshal's  Return. 
Received  23d  dsy  of  October,  1839,  and  OB 
the  same  day  made  demand  of  the  amount  of 
the  within  fi.  fa.,  at  the  residence  of  the  within 
named  defendants,  John  M.  Perry  and  Lilburn 
P.  Perry,  which  was  refused.  I  seiied,  on  the 
23d  day  of  Noveml>er,  1830,  a  debt  due  by 
Samuel  Anderaon  to  the  within  named  Ulbum 
P.  Perry,  for  forty  thooaand  dollara.  There 
was  three  notes  given  by  said  Anderson  to 
said  Perry,  and  mortgage  on  fifty  slavea  and 
six  hundred  and  forty  acres  of  land,  to  receive 


41  N.  T.  i 


k  46  N.  T.  80; 


. /.  ^Tbltman,   IS  WbII.  *iT.  K. .. 

Oaallalit,  etc.,  19  Wall.  BB;  Boiirartb  v.  Van  De- 
Walker,  S3  M.  T.  DOT ;  People  v.  Dowell,  26  Utch. 
24T:  Kerr  T.  Condr,  B  Bush.  Kr.  BT2:  Oarrlson  v. 
McOowan,   4S   Cal.  692 :   see   Bleknell   v.   Field.  I 


UCUOWJUI,     mo     VHJ.    Otr^i     Pn     D4?KnFll     T.     riTJU 

Paige,  440 ;  Hill  v.  Uendenball.  SI  Wall.  4S2. 

An  attDmey  who  eommeacea  ar  defenda  a  auit 
lu  the  name  ot  a  partr  wlthoat  bla  retainer  or  an- 

thorltr  Is  liable  to  him  for  tbe  damr —  — -  " 

■•- — -.     The  coui-   — ■   ---    — 

1  'Cromp.  ist^."hlitiit'wi;'iTjrih.'lSSS: 
.-     _     ■».■.■■-.      <<•     ti —     -,(,2:    Bajl--    - 

. -.  — .-- itle,  3  lie , 

12 -Town  et  Lyons  v.  Cole,  S  T.  *  C.  N.  T.  481. 


a  N.    Buckiand,  1  Bieh.  1;  MItbt  v.  CaaCle,  3  Uenvale, 


ihcw-    Bean 


lote :    process. 


.  .jlkenbnrgh,     li     Bow.     Pr.     144;    Rami 
Wright  St  K.  Y.  B02,  GM. 

-Thit  - 


jurea    detecta    In    service    tl 

Srocess,  or  Iti  non  service,  ae«  QQte  ta  Knoa  ^, 
UDmera,  S   Cranch,  4W. 
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the  payment  o!f  said  debt  to  fatiafy  this  fi,  fa.,  form   of  law,  and  which  bond  I  hereby  ••• 

and  after  advertising  the  said  claim  ten  entire  knowledge  to  have  received, 

days  from  the  last  day  of  the  notice  of  seizure,  Now,  therefore,  know  all  men  by  these  pret 

and  having  appraisers  appointed  according  to  ents,  that  I,  the  said  deputy  as  aforesaid,  do,  fa 

law,  who  appraised  said  property  to  be  worth  consideration  of  the  premises,  and  by  virtue  ol 

twenty-eight  thousand  dollars,  cash  valuation,  the  act  in  such  cases  made  and  provided,  grant 

on  the  l(Hh  day  of  December,  1839,  and  then,  bargain,  sell,  assign,  and  set  over  to  the  sate 

on  the  same  day,  offered  the  property  for  sale  Samuel  Anderson,  his  heirs  and  assigns,  all  tht 

for  cash,  and  repeatedly  crying  it;  there  was  ri^ht,  title,  and  interest  or  demand,  which  Hh 

no  sale  for  want  of  a  bid  to  the  amount  re-  said  Lilbum  P.  Perry  had,  in  and  to  the  sair 

quired  by  law,  and  then  I  advertised  the  same  debt,  notes,  and  mortgage,  as  before  descrilied 

property,  and  sold  the  same  on  the  4th  day  on  the  twenty- third  day  of  November,  A.  D 

of  January,  1840,  on  a  credit  of  twelve  months,  1839,  or  at  any  time  since,  or  to  any  part  there 

when  Samuel  Anderson  became  the  purchaser  of;  to  hold  the  same  to  the  said  Samuel  Ander 

thereof  for  the  sum  of  five  thousand  dollars,  he  son,  his  heirs  and  assigns  forever,  hereby  sob 

being  the  highest  and  last  bidder,  for  which  rogating  (as  far  as  my  act  in  the  premises  can) 

he  gave  his  bond,  with  John  B.  Bemiss  and  said  Samuel  to  all  the  rights  which  the  said 

Aaron  Lilly  as  security;  which  bond  I  received,  Lilbum  P.  Perry  had  or  has,  in,  •un-   ['leQ 

and  the  said  bond  is  herewith  returned;  four  der,  and  to  the  aforesaid  mortgage;  and  the 

hundred  and  thirty  miles  from  New  Orleans.  said  Samuel  Anderson  being  present  hereby  ae- 

(Signed)             M.  Marigny,  U.  S.  Marshal,  cepts   this    conveyance,   and   hereby    speciidly 

By  John  N.  Donohue,  mortgages  the  above  described  debt  and  mort- 

Deputy  U.  8.  Marshal,  gage  to  secure  the  final  payment  of  the  pur- 

In  January,  1840,  a  capias  ad  satisfaciendum  chase  money,  and  all  interest  and  costs  that 

was  issued  a^inst  both  the  Perrys  for  the  bal-  mav  accrue  in  the  premises, 

ance  of  the  judgment  after  deducting  the  pro-  Done  and  passed  in  the  State  and  parial 

ceeds  of  the  sale  to  Anderson,  to  which  writ  aforesaid  in  presence  of  John  B.  Bemiss  an^ 

the  marshal  made  the  following  return:  Aaron   Lillv,  competent   witnesses,   who  havi 

Marshal's  Return.  signed   vrith    me,   said   deputy  U.  S.  Marshal 

Received  Thursday,  the  16th  January,  1840,  and  Samuel  Anderson,  this  4th  day  of  Janv< 

and  after  diligent  search  and  inquiry,  the  with-    ary,  1840, and  said  Samuel  Anderson 

in  named  de^ndants,  John  M.  Perry  and  Lil-  before  signing. 

bum  P.  Perry,  could  not  be  found  in  the  East-  (Signed)                         John  N.  Donohue. 

168*]    em    •District    of    Louisiana — distance  tt«^'««  f^-^^^  fi,!- -,.u  f^  u- *«w«.j«-*?^«  « 

five  hiindred  miles  from  New  Orleans.  m,«?^«^   *?^^^^^^            f o  Innf w *            ' 

tQi,^^A\            TLT   \ir. *:.*««   XT  Q   ii)r.«<,i««i  uiust  turn  our  attention  to  another. 

(Signed)        _^M.  Marwny,  U  S.  Marshal  q^  ^^  ^  ^,  Noyember.  1839.  Lllburn  P 

^        Deoitv  US   Marshal  ^'^'  ^^  *^^*'''  Richardson,  and  Stacy,  hi 

trict  of  the  State  of  Louisiana,  by  virtue  of  a  l*'Jfr' X»«  tS^?r^L^  hv  T^  !SnJ^tli: 

writ  of  fieri   facias   issued   from  the   Circuit  ^°"'^'  "j'f »  "'*!?'"ii„^JI  i^f  n'^JT'^ 

Court  of  the  United  SUtes  for  the  Ninth  Circuit  PJ'^%^l/X?^r.  tJlht  „,  .i^TS^^nf^ 

to  and  for  the  district  and  SUte  aforesaid,  at  t!i!^J'j^t}^!''''J}\^!^,Z  '^'ZiS'*.^! !! 
the  suit  of  Mosely  a 
and  Lilbum  P.   Perry, 

bura  p"  pf  r^'  M"Svfde^rb7"thry  nroiSs-  '"«  ^^''  P*""""'  ^""^  "'•"*  *'»"  *''*  ""S**"" 

sory  fote.!7atJ?  1st  o^jIX  IM^^  PfS^r'^  «""-'  'S'"^  ^'^^  '?  '''^^'\^ 

the^ear. '1842.  1843.  and  1844    each'for  the  ^M^  "^•(h'Th';  petttVon  was  flZ'^lso  tt^ 

sum  of  thirteen  thousand  three  hundred  and  «'.     ..     ,^  u      £""""■  "".  ■".*<•  »J^  "" 

thirty-three  dollars,  payable  by  said  Samuel  U™"*"!' /  "'i  ^^"o  ^   ^"U'  "8"'°8  J'°»«^ 

AndeVwm  to  the  sad  Lilbum  P.  Peiry,  which  fgent  for  UP.  Perry,"  who  was  stated  to  bi 

7!ZtZ  .~  «X.~^w»  ««  fi^  otfc  »#  T>.i4   loflo  absent  from  the  State  of  Louisiana. 

C?hrwiCT^L^*toUndid  to^'sJcu'e  The  attachment  was  ordered  and  ij-ued,  bj 

uSd  note,  or  debU.  ^ort^  to  the  office  Sf  the  ?°  J^^JIi^  tL^^J^f^i;  *"""  ^  ^'"^  "" 

parish  judge  of  the  parUh  of  Madison,  to  the  '"  ***^  *••*  toUowmg,  vis.: 

parish  and  State  aforesaid,  in  the  record  book  Instmctions. 

hundred  forty  acres  of  land  mortgaged  to  se-  Samuel  Anderson.    J                          men^. 

cure  the  payment  of  said  notes  and  mortgage,  I,  John,  M.  Perry,  acting  as  agent  for  LC 

seized  as  the  property  of  said  Lilbum  P.  Perry,  bum  P.  Perry,  plaintiff  in  above  entitled  suit 

and  having  exposed  the  same  to  public  sale  as  hereby  direct  Thomas  B.  Scott,  of  the  paria 

aforesaid,  on  a  credit  of  twelve  months,  when  of  Madison,  to  return  the  writ  of  attaehmen 

Samuel  Anderson  became  the  purchaser  there-  now  in  his  hands,  in  the  suit  of  Lilbum  p. 

of  at  the  price  of  five  thousand  dollars,  for  Perry   v.   Samuel  Anderson,  No.  216,  on  tit 

which  he  gave  his  bond  with  John  B.  Bemiss  docket  of  said  District  Court  for  the  parish  of 

and  AsroB  Lilly  aa  his  aeciurities,  payable  in  Madison,  to  the   clerk's  office   of   said  cotul 

twelve  months  after  the  date  thereof,  all  in  due  w\t\xoMt  inaklxv^  aiv^  seizure  or  service  on  asij 

0^0  ISkSSsuvA^y^ 


writ  Bf  fttUchniMit;  »nd  1  furthsnnor*  hereby 
^net  said  eheriff  uid  clerk,  thkt  »U  proeeed- 
110*]  lug*  'hmd,  or  to  be  hkd,  under  utd  kt- 
tl^nent,    b»    dUmiMed    &nd    diecontinaed. 
(Signed)  John  H.  Perry, 

Agent  for  L.  P.  Ferry,  CU;ton,  TiBn, 
J.  H.  M»rtin,  Geo.  W.  Grove. 
Beeelred  on  the  2Tth  Norember,  A.  D.  18S&, 
ud  lerved  on  the  !8th  of  the  Mune  month  And 
T«r,  bj  bending  e  certified  oopy  of  thie  writ 
of  iCtMbment  to  the  defendant,  Samuel  Ander- 
»on  in  pereon,  et  the  court-houM  in  Richmond, 
tnd'  then  wee  instruct[ed  by]  the  plaintiff  In 
tiii)  cMe  not  to  levy  the  attachment,  but  to  t«- 
tuni  it  to  Uw  clerk's  offloe,  U  will  be  seen  by 
nftrenee  to  the  within  order  fTam  him.    Serr- 

(Signed)  T.  B.  Scott,  Sheriff. 

The  catue    r«meined   in   thii   condition    for 
iM«rlT  B  fCKT,  when  Anderson  flled  the  follow- 
ing eoewer,  on  the  IBth  of  November,  ISM: 
lilbum    P.    Perry  1 

gtmnal  Andereon    J 

The  defendant  came  into  oonrt,  and  for  an- 
twer  to  plaintiff'a  petition  In  this  euit  flled,  de- 
Di«  til  and  lingular  the  allegation!  therein 
(ontained  and  eet  forth.  And  for  furtlier  an- 
twer  thereto  he  eaya,  that  the  notes  mentioned 
ud  appended  to  plalntiflTi  petition  were  exC' 
ented  end  delivered  to  the  petitioner,  as  eel 
fortli  therein;  also,  that  the  mortgage  set  fortti 
«u  executed  ai  set  forth,  and  for  t£e  purpoaei 
U  ihown  in  said  mortgage. 

Tliii  defendant  for  further  [answer]  seti 
fcitii,  that  on  the  23d  day  of  November,  A.  D 
1U8,  Jolm  N.  Donohue,  deputy  United  Statw 
muihij,  in  virtue  of  a  writ  of  fieri  faciaa,  thee 
fn  hi*  hands,  which  issued  from  the  (^uil 
Omit  of  the  United  SUtee  for  the  Ninth  CIt' 
esit,  in  the  Eastern  District  of  Louisiana,  at 
-      ■         -  -     ■-  -J  jgj„ 

tki  Hveral  promisso^  notes  mWioned  in,  anc 
upended  to,  plaintirs  petition,  and  the  mort 
pge  leenring  the  same;  and  afterwards,  to  wit 
<a  tlu  4th  day  of  January,  A.  D.  1840,  pro 
(Md(d  to  aell  the  said  notM  and  mortgage,  ii 
Mtiittctlon  of  the  said  fieri  facias  of  i£>m1] 
lid  Bonldin  T.  Jotm  M.  Perry  and  Lilbum  t 
Pny,  whan  this  defendant  became  the  pur 
Asier  of  said  notes  and  mortgage,  at  the  laai 
•sd  Uglieit  bid.    All  of  which  will  more  fall] 

rr  by  the  annexed  copy  of  said  marshal'i 
irhich  Is  herewith  filed,  and  made  part  o 
tUi  sniwer. 

This  defendant  further  shows,  that,  at  thi 

time  of  the  seizure  of  the  said  notes  and  mort 

"!*]  8*8^1  they  were  due  and  payable  *t< 

Ulbnm  P.  Perry  only,  and  wore  his  propert; 

it  the  time  of  uld  seiiuie  by  tlie  deputy-mar 

!      itul    as     afortaaid.    And     defendant     furthe 

.      iliowi,  that  the  indorsement  made  on  the  bacl 

vf  DDB  of  the  notes  due  on  the  1st  of  Januar] 

'       IH2,  was  not  made  at  the  date  thereof,  to  wil 

'      M  the  22d  of  October,    1839,   but   was   mad 

^r  the  said  eeiiure  so  made  by  the  mareh* 

'      u  aforesaid;    and   said   assignment   was   onl; 

dsttd  for  the  purpoae  of  erading  said  seizun 

ill  of  which  Uda  defendant  wiU  be  prepare 

'^     to  ihow  on  the  trial  of  this  suit. 

TUs  Jefeadsirt  tkeiw/arw  Mbowt  Asd  AU^yai^ 


bat  by  Ttrtne  of  the  pnrdiaee  made  I7  him  at 
Jie  marshal's  aforesaid,  the  a^d  debt,  mea- 
toned  and  shown  by  said  not*  sued  on,  and  the 
nortgage  securing,  have  baen  discharged  and 
tsting^hed  by  confusion,  and  by  this  def«nd- 
int'sbeooming  the  owner  of  tha  said  debt  and 


>rtgagB  may  be  decreed  to  be  discharged 
Uld  extinguished  by  the  confusion  ereated  by 
laid  sale,  as  before  sat  forth. 

(Signed]  John  B.  Bemlsa, 

At'ty  for  defta. 
On  the   18th  of  Hay,  1B41,  the  counsel  of 
Perry  made  the  following  motlont 
LUbam    P.    P«i7) 

iamuel  Anderaon   J 

Plaintiff  by  his  undersigned  counsel  morea 
that  this  iuit  be  dismlasad  at  his  eoata. 
Martin,  Richardson  &  Sta^, 
Attomeya. 
And  on  the  KOth  of  May,  1841,  the  following 
WM  entered  on  the  minutes  of  the  eourti 
Lilbum    P.    Perry] 

ELamuel  Anderson    J 

Motion  flled  by  plaintifTe  eounset  to  dtsmlM 
this  suit  at  plaintiff's  costs. 

Ordered  tnat  the  motion  to  dismiss  be  sus- 
tained, and  that  this  suit  be  dismissed  at  plain- 
tiff'a ooet,  by  consent  of  the  parties.  It  is  also 
ordered,  that  tlie  three  notes  on  file  In  said  suit 
be  not  withdrawn  therefrom  by  either  party, 
unless  upon  an  order  of  this  court,  previously 
and  oontradictorily  rendered  with  the  other 
party,  after  due  notice  to  him;  and  defendant 
nas  leave  to  withdraw  documents  marked  A, 
by  leaving  a  certified  copy  with  the  clerk. 

■Motion.  ['ITl 

lilbum    P.    Perry  1 

T.  1 218. 

Samuel  Anderson.    J 

The  defendant  herein  mores  this  honorable 
court  for  a  rule  on  plaintiff,  to  ibow  cause  why 
the  notM  sued  on  In  above  entitled  suit  should 
not  be  given  up  to  him  upon  his  leaving  a  oer- 
tlfled  copy  of  said  notes,  they  being  tbe  prop- 
erty of  said  defendant,  ete. 

Bemisa  ft  Pierce, 
Att'ya  for  defenJanta. 
Judgment. 

By  reason  of  the  law  and  the  evldenoe  in  this 
case,  and  by  reason  of  a  motion  of  plaintiff's 
counsel  thereto,  it  la  ordered,  adiuaged  and 
deeroed,  that  judgment  be  rendered  as  if  non- 
suit in  this  case,  and  that  the  notes  herein 
filed  be  not  withdrawn  until  leave  [be]  ob- 
tained; and  that,  the  plaintiffs  pay  the  coeta  of 
■uit  to  be  taxed.  Read  and  signed  in  open 
court,  this  3d  day  of  June,  A-  D.  1841. 

B.  0.  Tenny,  Jud^  (tth  DM. 

The  cause  remained  In  ttds  position  for  near- 
ly a  year,  a  bill  having  been  filed  in  the  mean* 
time,  via.,  on  the  2lBt  April,  1842,  In  the  (Sr- 
enit  Court  of  the  United  States,  by  Tiffin  and 
Perry  against  Anderson  and  Shelton.  Tliia 
bill  (which  is  the  present  case)  will  receive  par- 
ticular notice  after  the  history  of  the  prooeed- 
ings  in  tha  Paiisli  Court  shall  hata  hoen.  &&• 
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On  the  11th  of  May,  1842,  the  following  mo- 
tion was  made  in  the  Parish  Court: 

Motion  to  withdraw  notes  filed,  and  it  is  or- 
dered by  the  court,  that  L.  P.  Perry,  the  plain- 
tiff in  this  suit,  show  cause  on  Thursday,  the 
19th  instant,  why  the  application  ahouki  not 
be  granted. 

Answer. 


Lllbum    P.    Perry 

V. 

Samuel  Anderson. 
The   plaintiff,  Lil 


Ninth  District  Court, 
parish  of  Madison. 


Ibum  L.  Perry,  for  cause 
against  the  rule  taken  upon  him  by  Samuel 
i^denon,  why  the  notes  sued  on  should  not 
be  withdrawn  and  delivered  up  to  said  Ander- 
son, shows,  that  the  plaintiff  has  taken  a  vol- 
untary nonsuit  in  the  above  cause,  after  issue 
joined,  which  issue  has  never  been  either  tried 
or  decided;  but  that  plaintiff  now  stands  on  the 
record  as  the  owner  of  said  notes,  and  he  denies 
that  said  Anderson  can  have  an  order  of  this 
court  for  the  delivery  to  him  of  said  notes 
until  it  shall  have  been  decided  in  a  suit,  reg- 
ularly brought  for  that  purpose,  that  said 
178*]  Anderson  is  the  owner  of  *said  notes, 
which  issue  he  denies  can  be  tried  upon  the 
said  defendant's  rule  to  show  cause;  wherefore, 
and  for  other  reasons  equally  apparent;  he 
prays  that  defendant  may  be  discharged  at  his 
coats. 

D.  S.  Stacy,  Att'y  for  pl'ff. 

On  the  10th  of  l^fay,  1842,  the  court  over- 
ruled the  above  exceptions,  and  ordered  the 
trial  of  the  rule  to  proceed;  when  a  motion  was 
made  on  the  part  of  Perry  for  a  continuance, 
and  an  affidavit  of  John  M.  Perry  filed  in  sup- 
port of  the  motion.  The  affidavit  stated  the 
absence  of  a  material  witness,  viz.,  Crawford, 
the  attorney  in  the  suit  of  Mosely  and  Bouldin 
against  John  M.  Perry  and  Li  Ibum  P.  Perry, 
and  that  he  expected  to  prove  by  him  that  he, 
Crawford,  put  in  an  answer  by  mistake  for  the 
said  Lilbum  P.  Perry,  and  that  he  said  Craw- 
ford, never  had  any  authority  from  the  said 
Lilbum  P.  Perry,  or  from  any  duly  authorized 
attorney  or  agent  of  said  Lilbum  P.  Perry,  to 
put  in  said  answer,  or  to  make  any  answer  or 
plea  of  any  description  whatever,  or  in  any 
manner  whatever  to  represent  said  Lilbum  P. 
Perry  in  said  suit.  John  M.  Perry  also  filed 
the  following  affidavit: 

"John  M.  Perry,  agent  and  attorney  in  fact 
of  the  plaintiff  in  the  above  entitled  suit,  makes 
oath,  that  he  is  the  agent  of  Lilbum  P.  Perry, 
the  said  plaintiff;  that  said  Lilbum  P.  Perry  is 
absent  at  this  time  from  the  State  of  Louisiana, 
and  he,  said  Lilbum  P.  Perry,  resides  in  the 
State  of  Missouri  and  has  resided  in  said 
State  of  Missouri  for  several  years  past;  that 
Lilbum  P.  Perry  has  not  been  within  the  vicin- 
ity of  the  State  of  Louisiana  for  nearly  or  quite 
two  years  past,  and  that  ever  since  the  said 
Lilbum  P.  Pen7  left  the  State  ot  Louisiana, 
which  affiant  believes  was  in  the  fall  of  the 
year  1838,  and  became  a  resident  in  the  State 
of  Missouri;  affiant  has  been,  as  he  is  now,  the 
agent  and  attorney  in  fact  of  the  said  Lilbum 
P.  Perry. 

"Affiant  swears,  that  not  until  Wednesday, 
the  18th  day  of  May,  in  the  year  1842,  was  af- 
^Ant  Appriied  that  any  tucli  motion  as  that 
M9M 


now  before  the  court,  made  on  the  part  of  Sam- 
uel Anderson,  had  been  made,  nor  had  affiant 
any  knowledge  that  any  such  motion  was  in- 
tended to  be  made  on  the  part  of  said  Ander- 
son, or  anyone  claiming  under  him. 

"Affiant  swears  further,  that  Bennet  A. 
Crawford,  who  resides  in  the  dty  of  New  Or- 
leans, is  a  witness  whose  testimony  is  material 
for  the  substantiation  of  the  claims  of  the  said 
Lilbum  P.  Perry  on  the  trial  of  said  motion; 
that  the  said  Lilbum  P.  Perry  cannot  go  safelT 
to  trial  without  the  evidence  of  said  Crawford, 
and  that  he  expects  to  prove  by  said  Crawford 
*such  facts  as  will  show  the  said  Ander-  [*174 
son  has  no  title  in  and  to  said  notes. 

"Affiant  swears,  also,  that  since  he  was  in- 
formed of  the  existence  of  said  motion,  lie  haa 
not  had  time  to  procure  the  testimony  of  said 
Crawford,  and  that  he  cannot  procure  said  tes- 
timony of  said  Crawford  in  time  to  go  to  trial 
at  the  present  term  of  this  court,  but  he,  af- 
fiant, expects  to  procure  said  testimony  of  said 
Crawford  so  as  to  go  to  trial  at  the  next  term 
of  this  honorable  court;  and  finally,  that  this 
affidavit  is  not  taken  for  the  purpose  of  delay, 
but  only  to  obtain  substantial  justice. 

"John  M.  Perry.'* 
The  court  having  ordered  the  trial  of  the 
rule  to  proceed,  the  counsel  of  Perry  declined 
to  make  any  further  appearance,  and  took  a 
bill  of  exceptions  which  was  signed  by  tlie 
judge. 

Anderson  then  offered  in  evidence  the  pro- 
ceedings consequent  upon  the  judgment  in  tLeL 
case  of  Mosely  and  Bouldin  against  John  M^ 
Perry  and  Lilbum  P.  Perry,  the  execution,  th% 
sale  to  Anderson,  and  the  deed  to  him  by  th^ 
marshal,  all  of  which  have  been  stated  abov^ 
On  the  19th  of  May,  1842,  the  court  rendered 
the  following  judgment: 

"On  a  mle  to  show  cause. — By  reason  of  the 
law  and  the  evidence  being  in  favor  of  the  de- 
fendant, and  against  the  plaintiff,  Lilbum  P. 
Perry,  and  the  defendant's  answer  to  the  plain- 
tiff's petition,  and  the  evidence  being  considered, 
and    the    defendant    Samuel    Anderson,   hav- 
ing proved  to  the  satisfaction  of  the  court,  that 
he  has,  since  the  institution  of  this  suit,  become 
the  true  and  legal  owner  of  the  three  notes 
sued   on,   and   the    indebtedness   set    forth   in 
plaintiff's  petition  having  been  extinguished  by 
confusion,  it  is  ordered,  adjudged  and  decreed, 
that    the   defendant,   Samuel   Anderson,    have 
judgment  in  his  favor,  and  against  the  plain- 
tiff, Lilbum  P.  Perry,  and  that  said  Samuel 
Anderson  be  decreed  to  be  the  true  and  l^al 
owner  of  the  said  three  notes,  the  same  being 
extinguished  by  confusion,  and  that  the 
be  adjudged  and  decreed  to  be  delivered  np 
said  defendant,  Samuel  Anderson,  and  that 
said  L.  P.  Perry  pay  the  costs  of  this  suit, 
be  taxed.    Done  and  signed  in  open  court, 

,  1842.  Thos.  Curry. 

District  Judge,  Ninth  Judicial  District.' 


From  this  judgment  an  appeal  was  ^  ^  ^ 
and  granted  to  the  Supreme  Court  of  the  St^*-^ 
of  Louisiana. 

On  the  3d  of  December,  1842,  Anderson  r«. 
ceived  the  original  notes  from  the  clerk  of  the 
court. 

*We  must  now  turn  our  attention  to  [*175 
another  suit. 

Howanl  4. 
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It  has  been  already  stated,  that  on  the  17th 
of  March,  1840,  Samuel  Anderson  acknowledged 
himself  indebted  to  Nelson  F.  Shelton,  of  Vir- 
ginia, to  the  amount  of  $45,550,  and  to  Robert 
Anderson,  also  of  Virginia,  to  the  amount  of 
$9,000;  and  that  he  mortgaged  all  the  property 
which  he  had  purchased  from  Tiffin  and  Perry 
to  secure  those  debts,  making  this  last  mort- 
gage posterior  to  that  to  Tiffin  and  Perry. 

On  the  3d  of  April,  1841,  Nelson  F.  Shelton 
and  Robert  Anderson  filed  a  petition  in  the 
Ninth  District  Court  for  the  State  of  Louisiana, 
holding  sessions  in  and  for  the  parish  of  Madi- 
son, setting  forth  the  mortgage,  and  praying 
that  the  sheriff  might  be  ordered  to  seize  and 
•ell,  for  cash,  so  much  of  the  mortgaged  prop- 
erty as  would  pay  their  respective  debts. 

On  the  12th  of  April,  1841,  the  Judge  issued 
^he  order,  as  nrayed. 

On  the   10th  of  July,  1841,  the  sheriff  re- 
turned that  he  had  offered  the  property  at  pub- 
lie  suction,  "and  Nelson  F.  Shelton,  Sen.,  and 
Robert  Anderson,  the  plaintiffs  herein,  being 
present,  bid  for  said  property  the  sum  of  thir- 
ty-six thousand  dollars,  which  being  the  high- 
est bid  or  offer  made,  and  being  over  and  above 
two  thirds  of  the  cash  valuation  of  the  same, 
the  said  property  was  adjudicated  to  Nelson 
F.  Shelton,  Sen.,  and  Robert  Anderson,  at  and 
for  the  said  sum  of  thirty -six  thousand  ($36,- 
OOO)  dollars,  subject  to  all  the  privileges  and 
mortgages  encumbering  the  same;   wherefore, 
in  virtue  of  the  premises  herein  set  forth,  and 
of  the  law  in  such  case  made  and  provided,  and 
for  and  in  consideration  of  the  pnoe  above  de- 
scribed, I,  Thomas  B.  Scott,  sheriff  as  afore- 
said, do  sell,  transfer,  and  convey  unto  the  said 
Kelson  F.  Shelton,  Sen.,  and  Robert  Anderson, 
in  proportion  to  the  claim  of  each  plaintiff  in 
saia  writ  of  seizure,  all  the  right,  title,  and  in- 
terest of  the  said  defendant,  Samuel  Anderson, 
in  and  to  the  before  described,  and  all  the  ap- 
purtenances  thereunto   belonging,   unto   thorn, 
the  said  Nelson  F.  Shelton,  Sen.,  and  Robert 
Anderson,  and  their  heirs  or  assigns  forever. 

**ln  testimonv  whereof,  I  have  hereunto  set 
mj  hand,  at  the  parish  of  Madison,  State  of 
fx>i]isiana»  on  this  the  sixteenth  day  of  June, 
eighteen  hundred  and  forty-one,  in  the  pres- 
ence of  Alexander  T.  Steele  and  Edmond  Cave- 
lier,  competent  witnesses,  who  have  signed  with 
me,  the  said  sheriff. 

(Signed)  'Tho.  B.  Scott, 

''Sheriff  of  the  Parish  of  Madison,  Louisiana." 
It  is  not  necessary  to  insert  in  this  statement 
two  suits  which   are  inserted   in   the   record, 
176*]  which  were  carried  on,  one  in  the  •Cir- 
cuit Court  of  the  United  States  by  Tiffin,  upon 
his  own  account,  against  Anderson,  upon  three 
promissory  notes,  amounting  in  the  whole  to 
$12,005,  and  the  other  in  a  court  of  Mississippi 
by  Anderson,   for  the  use   of  Clayton   Tiffin, 
agtinst  Austin,   Ragan,   and   Bohannon,   upon 
the  note  for  $18,282,  which  Anderson  had  con- 
sidered a  part  of  his  cash  payment,  as  above 
narrated.     Both  these  suits  ended  in  Judgments 
which  produced  no  fruits. 

We  come  now  to  the  suit  in  the  Circuit 
Court,  which  was  the  basis  of  the  present  ap- 
peal. 

On  the  21st  of  April,  1842,  Clayton  Tiffin 
and  Lilbum  P.  Perry  filed  a  bill  on  the  equity 


side  of  the  Circuit  Court  of  the  United  States. 
They  state  themselves  to  be  residents  of  the 
city  of  St.  Louis  and  citizens  of  the  State  of 
Missouri,  and  file  the  bill  acainst  Samuel  An- 
derson, Robert  Anderson,  Nelson  F.  Shelton, 
Hillery  Mosely,  and  William  W.  Bouldin.  The 
bill  recites  the  sale  to  Samuel  Anderson,  tha 
deficiency  in  the  cash  payment,  the  execution 
of  the  notes  and  mortgage  by  Anderson,  the 
suit  against  him  by  Lilbum  P.  Perry,  the  suit 
against  Perry  by  Mosely  and  Bouldin,  the 
judgment,  the  sale  of  the  whole  interest  to  An- 
derson for  $5,000,  the  foreclosure  of  Shelton's 
mortgage  with  an  intent  to  defraud,  and  then 
avers,  that,  at  the  institution  of  the  suit  by 
Mosely  and  Bouldin  against  Perry,  the  latter 
was  not  a  citizen  of  Louisiana,  but  of  Missouri ; 
that  he  was  never  served  with  process,  and 
never  employed  anyone  to  appear  for  him; 
that  the  judgment  was  thereby  wrongfully  re- 
covered, and  is  void;  that  admitting  the  valid- 
ity of  the  Judgment,  yet  the  subsequent  pro- 
ceedings were  irregular;  that  the  land  and 
slaves  never  were  the  sole  property  of  Perry, 
and  that  Anderson  knew  it;  that  the  first  note 
was  specially  indorsed  to  Tiffin  as  a  part  of  his 
share;  that  this  was  done  before  it  was  seized 
as  being  the  property  of  Perry.  The  bill  then 
prayed  that  the  Judgment  of  Mosely  and  Bould- 
in might  be  set  aside,  that  their  mortgage 
might  be  foreclosed,  and  for  general  relief,  and 
for  an  injunction. 

The  defendants,  Samuel  Anderson  and  Nel- 
son F.  Shelton,  demurred  to  the  bill  for  want 
of  equity,  which  being  overruled,  they  severally 
pleaded  to  the  Jurisdiction  of  the  court,  that 
said  Shelton,  and  all  the  other  defendants  ex- 
cept Samuel  Anderson,  were  citizens  of  the 
State  of  Virginia.  Upon  these  picas,  evidence 
was  taken  on  both  sides,  and  on  that  evidence 
the  pleas  were  overruled. 

The  defendants  who  had  pleaded  and  Robert 
Anderson  then  put  in  their  answers  to  the  bill. 
The  grounds  of  defense  set  up  and  relied  upon 
by  the  defendants  were: 

1st.  That  it  was  part  of  their  original  eon- 
tract  of  purchase  *that  the  complain-  [*177 
ants  would  receive,  in  satisfaction  of  the  cash 
payment,  the  debt  due  to  Samuel  Anderson  by 
John  M.  and  L.  P.  Perry,  and  the  note  on  Aus- 
tin, Ragan,  and  Bohannon;  that  complainants 
know  the  drawers  and  the  value  of  the  note, 
and  that,  but  for  their  agreement  to  receive 
these  notes,  he  would  not  have  ffiven  the  price 
at  which  he  purchased;  and  that,  therefore, 
they  have  no  right  to  claim  of  him  anything 
on  account  of  their  failure  to  collect  said  note 
of  the  drawers. 

2d.  That,  before  the  execution  of  the  three 
notes  secured  by  the  mortgage,  Samuel  Ander- 
son and  John  M.  Perry  gave  three  notes,  for 
about  the  aggregate  amount  of  $12,000,  to  the 
said  Clayton  Tiffin,  with  the  understanding 
and  agreement,  that  thereafter,  when  the  said 
mortgage  notes  were  executed,  one  of  them  was 
to  be  given  to  him  for  the  said  three  first  men- 
tioned notes,  which  were  then  to  be  surrendered 
up.  That  this  had  not  been  done.  On  the 
contrary,  the  complainants  retained  all  the 
three  mortgage  notes,  and  that  said  Clayton 
Tiffin  had  not  only  not  surrendered  the  three 
other  notes  given  to  him,  but  hsud  sued  <»k  Ui^TOk 
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in  the  Bamt  United  States  Cireuit  Oourt,  and 
had  recovered  judgments  thereon,  and  that, 
therefore,  the  mortgage  debt  ought  to  be  cred- 
ited bv  the  amount  of  those  judgments. 

3d.  That  Samuel  Anderson  had,  in  good 
faith,  purchased  and  paid  for  the  said  three 
mortffage  notes,  amounting  to  $40,000,  wlien 
seized  and  sold  on  the  4th  of  January,  1840,  by 
the  marshal,  under  execution  from  the  same 
United  States  Circuit  Court,  on  a  judgment 
therein  obtained  by  Mosely  and  Bouldin  against 
the  said  Lilbum  P.  Perry  and  John  M.  Perry, 
that  the  said  Lilbum  P.  Perry  appeared  to  that 
suit  by  a  licensed  attorney  at  law ;  that  all  the 
proceedings  in  the  suit,  and  in  virtue  of  the 
execution,  were  regular  and  legal;  and  that  the 
sals  under  said  execution,  and  his  purchase, 
had  been  decided  to  be  valid  by  the  District 
Court  of  the  Ninth  District  of  Louisiana  (a 
State  court),  in  a  suit  of  Lilbum  P.  Perry 
against  the  said  Samuel  Anderson;  and  that 
thereby  the  said  mortgage  debt  was  "extin- 
guished by  confusion,"  as  was  adjudged  by  the 
said  State  court;  and  that,  on  the  faith  of  the 
validity  of  said  proceedings,  the  said  defend- 
ants. Nelson  F.  Shelton  and  Robert  Anderson, 
had  instituted  a  suit,  in  April,  1841,  in  the  said 
District  Court  for  the  Ninth  District  of  the 
State  of  Louisiana,  on  a  mortgage  in  their  fav* 
or,  given  to  them  by  the  said  Samuel  Anderson 
(subsequent,  however,  to  the  mortgage  given 
to  the  complainants),  and  on  the  14th  of  June, 
1841,  by  virtue  of  an  order  of  seizure  and  sale 
in  the  said  suit,  caused  the  said  mortgaged 
property  (the  same  previously  mortgaged  to 
eomplainants)  to  be  sold  by  the  sheriff,  and  be- 
178*]  came  themselves  the  ^purchasers  (at 
the  price  of  $36,000),  and  took  possession  un- 
der their  purchase.  To  prove  all  this,  they  re- 
fer to  the  record  of  said  suit,  and  rely  on  these 
several  purchases  of  Samuel  Anderson,  and  of 
Nelson  F.  Shelton  and  Robert  Anderson,  as 
extinguishing  or  precluding  the  claim  of  the 
eomplainants. 

The  complainants  filed  a  general  replication. 

With  respect  to  the  third  ground  of  defense, 
the  testimony  of  Mr.  Crawford  was  taken,  who, 
it  will  be  recollected^  was  the  attorney  who  ap- 
peared for  Lilburn  P.  Perry  in  the  suit  against 
him  by  Mosely  and  Bouldin. 

Evidence  of  Mr.  Crawford. 

1st.  Are  you  a  counsel  and  attorney  at  law, 
practising  as  such  at  the  bar  of  the  State  of 
Louisiana,  and  were  you  in  the  year  1830? 

He  answers,  Yes. 

2d.  Did  you  appear  in  your  aforesaid  ca- 
pacitv  in  the  defense  of  a  suit  instituted  by 

Mosely  and  Bouldin,  in  ,  183—,  against 

John  M.  Perry  and  Lilbum  P.  Perry,  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana  T 

To  the  2d.    He  answers.  Yes. 

3d.  Will  you  please  state  if  you  ever  re- 
ceived any  authority,  either  directly  or  indi- 
rectly, from  Lilbum  P.  Perry,  or  from  any- 
one on  his  behalf,  to  appear  and  represent  and 
defend  his  interest  in  said  suit? 

To  the  Sd.  He  answers,  he  has  no  reeollee- 
tion  of  having  received  any  authority,  either 
dJrectljr  or  indirectly,  from  Lilbum  P.  Perry, 
AT  from  mnjrone  on  bi§  behalf,  to  appear  and  ^ 
npreaent  and  de/end  his  intereat  in  said  avui, 


other  than  what  might  be  inferred  In  a  letter 
from  John  M.  Perry;  informing  him  that  he 
would  see  upon  the  records  of  the  court  of  the 
United  States  a  suit,  commenced  aeainst  him 
and  others  by  H.  Mosely  and  Bouldin,  and  his 
wish  to  employ  him  to  defend  it.  In  no  othei 
part  of  his  letter  is  reference  made  to  the  name 
of  Lilburn  P.  Perry. 

4th.  Were  you,  or  not,  employed  by  John 
M.  Perry  alone  for  his  defense,  without  any  di- 
rection or  request  to  appear  on  behalf  of  Lil- 
bum P.  Perry;  and  was,  or  not,  your  appear- 
ance on  behalf  of  the  defendants  in  said  suit 
an  inadvertence  on  your  part? 

To  the  4th.  He  answers,  he  was  employed  by 
J.  M.  Perrpr  in  said  letters  aforesaid,  and  with- 
out any  directions  or  request  to  appear  on  be- 
half of  Lilbum  P.  Perry,  other  [than]  what 
may  be  inferred  from  the  letters  aforesaid.  De- 
ponent regards  his  appearance  on  behalf  of  any 
other  person  than  John  M.  Perry  in  said  suit 
as  an  inadvertence  on  his  part. 

*5th.  Did  you,  or  not,  know,  at  the  [*179 
time  of  your  said  appearance,  that  the  said 
Lilbum  P.  Perry  had  never  been  served  with 
process  of  citation  in  said  suit,  and  that,  at  the 
time  of  its  institution,  he  was  a  citizen  of  liOs- 
souri,  residing  in  the  city  of  St.  Louis  t 

To  the  6th.  Deponent  did  not  know,  at  the 
time  of  his  said  appearance,  that  Lilbum  P^ 
Perry  had  never  been  served  with  process  oi 
citation,  and  only  presumed  that  it  has  beei 
done;  end  accordingly  misled  him,  as  far  aa  i 
has  been  done  in  the  answer  of  John  M.  Perr 


Deponent  did  not  know,  of  his  own  knowledge 
that,  at  the  time  of  the  institution  of  the  —^ 


suit,  Lilbum   P.  Perry  was  a  citizen   of  l^i^^ 
Louis,  Missouri. 

Cross-Interrogatories. 

1st.  If  you  filed  an  answer  and  amende 
answer  to  the  suit  of  Mosely  and  Bouldin 
against  John  M.  Perry  and  Lilburn  P.  Perry, 
in  the  federal  coui*t,  early  in  1839,  in  the  name 
of  both  defendants,  did  you  never  receive  any 
instructions  from  Lilburn  P.  Perry  to  do  so, 
or  as  to  the  suitT  Did  be  never  converse  with 
you  about  the  suit,  either  before  or  since  1 
Did  he  never  write  to  you  in  relation  to  H, 
either  before  or  since? 

To  the  first  cross-interrogatory,  he  saith:  In 
relation  to  the  answers  referred  to  in  the  said 
interrogatory,  deponent  has  no  recollection  of 
having  received  any  instructions  from  Lilbum 
P.   Perry  on  the  subject;   nor  of  his  having 
conversed  with  him  about  the  sui(  before  filing; 
said  answers;  nor  of  his  having  conversed  wiua 
him  about  the  said  suit  until  after  tha  rendi- 
tion of  jud^ent  against  him;  nor  of  hia  har-> 
iiig  ever  written  to  him  in  relation  to  it,  eithaer 
before  or  since  its  institution. 

2d.  Was  not  John  M.  Perry  his  agent  or  a^ 
toraey  in  fact?    Did  you  not  see  in  his  hands 
authority  to  act  for  Lilbum  P.  Perry  t    Have 
you  not  reason  to  believe,  and  what  reason, 
that  he  had  authority  to  defend  that  soitt 

To  the  2d  cross -interrogatory.  Deponsot 
does  not  know  that  John  M.  Perry  waa  agrat, 
or  attorney  in  fact;  deponent  never  saw  in 
[his]  hands  any  authority  to  act  for  lilhum 
P.  Perry;  deponent  had  no  reason  to  belieTft 
that  John  M.  Perry  had  authority  to  defend  tha 
laid  auVt  l^i  lii^MX^^^^vst^* 
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3d.  Wm  not  John  M.  Perry  the  father  of 
lilbum  P.  PWryT  Web  he  not  hie  agent  gen- 
erally in  Louisiana  T  Did  not  lilbum  P.  Perry 
at  some  time  ayow  and  ratify  the  act  done  by 
John  M.  Perry  for  him? 

To  the  Sd  eross-interrogatory.  John  M. 
Ferry  has  been  regarded  ae  the  father  of  Lil- 
bum P.  Perry;  deponent  has  no  knowledge  of 
hia  beinc  his  agent  generally  in  Louisiana;  de- 

Knent    lias    no    knowledge    that    Lilbum    P. 
rry  ever  avowed  or  ratmed  the  acts  done  by 
John  M.  Perry  for  him. 

i80*]  *4th.  Was  there  any  defense  for  Lil- 
^ra  P.  Perry  which  John  M.  Perry  did  not 
nuLke?  Are  you  not  satisfied  that  the  claim 
of  Mosely  and  Bouldin  against  him  was  per- 
fectly justT 

To  the  4th  cross -interrogatory.  I  know  of  no 
other  defense  for  Lilbum  P.  Perry,  than  what 
is  stated  in  my  answers  to  the  interrogatories 
of  the  plaintiff,  and  in  my  answers  to  the  fore- 
going cross-interrogatories.  I  have  no  person- 
il  jcnowledge  of  the  claim  of  Mosely  and  Boul- 
din, and  have  not  heard  or  seen  anything  to 
iatiafy  me  that  it  is  just. 

5tb.  Do  you  know,  or  can  you  set  forth,  any 
other  matter  or  thing  which  may  be  a  benefit 
or  advantage  to  the  parties  at  issue  in  this 
cause,  or  either  of  them,  or  that  may  be  mate- 
rial to  the  subject  of  this  vour  examination, 
or  tbe  matters  in  question  in  this  cause?  If 
ye»t  set  forth  the  same  fully  and  at  large  in 
your  answer. 

To  the  6th.    I  do  not  know,  nor  can  I  set 

forth,  any  other  matter  or  thing  whidh  may  be 

of  benefit  or  advantage  to  the  parties  at  issue 

in  this  cause,  or  either  of  them,  or  that  may 

be  material  to  the  subject  of  my  examination, 

or  Uie  matters  in  question  in  the  cause. 

On  the  27th  of  June^  1843,  the  Circuit  Court 
pronounced  the  followmg  decree: 
Tiffin  and  Perry     ]     Circuit  Court,  United 
T.  I  States.  —  In      Equity, 

8sml.  Anderson  et  aL  J  June,  1843. 

Thia  cause  came  on  to  be  heard  at  this  term, 
snd  was  argued  by  counsel;  and  thereupon, 
upon  consideration  thereof,  it  was  ordered,  and 
tdjodged  and  decreed,  that  the  complainants 
ire  justly,  legally,  and  equitably  entitled  to 
psjrment  of  the  sum  prayed  for  in  their  bill  of 
complaint,  as  the  unpaid  consideration  money 
for  the  purchase  of  the  plantation  and  slaves 
deicribea  in  said  bill,  and  purchased  from  the 
oofflplainants  by  the  respondent,  Samuel  An- 
denon;  that  said  sum  has  not  been  paid  satis- 
fied, or  extinguished,  notwithstanding  the  al- 
legations and  matters  of  defense  set  forth  in 
L-  the  answer  of  the  respondents;  that  the  entire 
Sv  property  mortgaged  by  the  respondent,  Samu- 
■  el  Anderson,  to  the  complainant,  Lilbum  P. 
Perry,  is  in  law  and  equity  subject  to  the  pay- 
•-;  nent  of  said  sums;  that  the  lien  and  mortgage 
0^  ezift  upon  said  property,  in  the  possession  of 
iv  the  respondents,  Robert  Anderson  and  Nelson 
m  F.  Shelton,  the  third  possessors  thereof,  not- 
r  withstanding  the  matters  of  defense  which 
thej  have  severally  set  forth  in  their  answer  to 
the  bill  of  complaint.  And  therefore,  in  order 
to  carry  into  effect  this  decree,  and  secure  to 
the  complainants  their  legal  and  equitable 
rights,  it  is  ordered,  that  the  marshal  of  this 
iSl*]  *oourt  do  forthwith  take  into  hia  poa- 
llL.e«. 


session  the  property  deaeribed  in  the  morigmgb 
from  Samuel  Anderson  to  Lilbum  P.  PMry, 
and  restore  the  same  to  the  possession  of  tha 
complainants,  or  their  Itnl  representative;  and 
if,  within  sixty  days  thereafter,  the  said  ra 
spondent  shall  well  and  truly  pay,  or  causa  ta 
be  paid,  the  oomplainanta,  or  their  legal  rep- 
resentative, the  sum  of  fortv  thousand  dollars, 
with  interest  thereon  from  the  first  day  of  Jan- 
uary, 1842,  until  paid,  the  same  being  tha  un- 
paid consideration  for  the  purchase  of  said 
property  from  the  aaid  complainants,  then  said 
propertjr  shall  be  relinquished  to  respondents. 

And  it  is  further  ordered,  that  the  complain- 
ants, upon  being  restored  to  the  posseaaion  of 
said  property,  do  give  bond,  in  the  sum  of 
twenty  thousand  dollars,  conditioned  for  tha 
restoration  of  said  property,  and  the  proceeds 
thereof,  from  the  time  of  their  being  placed  in 
possession  by  the  marshal,  to  tha  respondents, 
m  case  said  respondents  shall  see  cause  to  ap- 
peal from  this  decree  to  the  Supreme  Court  of 
the  United  States,  and  the  decree  of  this  court 
be  reversed  upon  said  appeal. 

It  is  further  ordered,  that  the  respondenta 
pay  the  costs  of  this  suit. 

(Signed)  Theo.  H.  McCaleb, 

U.  S.  Judge. 

An  appeal  from  this  decree  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr.  Jones  for  the  appellantt 
Shelton,  and  Mr.  Crittenden  for  TifiSn  and 
Perry;  but  the  length  to  which  this  case  has 
already  reached  renders  it  impossible  to  ffiTe 
any  other  than  a  vary  brief  sketch  of  their 
argument. 

Mr.  Jones,  for  the  appellant,  objected  to  the 
jurisdiction  of  the  court  upon  two  grounds: 

1.  Four  of  the  five  defendants  are  averred, 
in  pleaa  and  answers  under  oath,  to  have  bean 
citizens,  not  of  Louisiana,  but  of  Virginia,  at 
the  time  of  the  institution  of  the  suit;  and  two 
of  them,  Mosely  and  Bouldin,  bein^  admitted 
not  to  have  b«en  citizens  of  Louisiana,  wa 
maintain  that  the  other  two,  R.  Anderson  and 
Shelton,  are  proved  to  have  been  in  the  sama 
predicament.  But  we  hold  the  admitted  de- 
fect of  citizenship  in  the  first  two  above  fatal 
to  the  iurisdiction,  whatever  may  be  the  weight 
of  evidence  as  to  the  citizenship  of  the  other 
two. 

2.  The  case  made  out  by  the  biU  la  not  one 
susceptible  of  relief  in  equity;  but  one  where- 
in  a  plain,  adequate,  and  complete  remedy 
might  have  been  had  at  law. 

Taking  up  the  second  point  first,  he  con- 
tended that  it  was  not  a  case  where  equity 
would  interpose,  because  the  Louisiana  code 
gives  a  more  simple  remedy.  The  object  of 
the  complainants  *is  to  set  aside  the  [*18S 
judgment  of  Mosely  and  Bouldin  againat 
Perry.  This  can  be  done  by  an  action  of  nul- 
lity and  rescission.  Code  of  Practice,  604-616) 
7  Cranch,  88,  90. 

1st.  point.  There  are  five  parties  here,  and 
four  not  citizens  of  Louisiana.  But  partiaa 
must  be  of  the  same  State  with  each  other. 
3  Cranch,  267 ;  6  Wheat.  424,  434. 

There  is  a  difference  between  citizenship  and 
residence  in  a  State.  Merely  residing  there 
does  not  confer  citizenship.  In  Louisiana,  a 
person  wishing  to  acquire  eltizenship  mual 
give  notice.    2  Dig.  Laws  La.  SQ6« 
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As  to  Mtting  aside  the  Judgment,  the  rule 
is,  that  a  partv  may  justify  under  a  judgment. 
6  Peters,  8;  10  Peters,  449;  6  Cranch,  173;  4 
Dall.  8;  4  Cranch,  828. 

The  fact  of  an  attorney's  having  authority 
to  appear  is  not  traversable.  The  only  reme- 
dy to  the  party  aggrieved  is  an  action  against 
the  attorney.    1  Tidd,  96;  3  Howard,  343. 

Mr.  Crittenden,  for  the  appellees,  said  that 
the  objection  to  the  jurisdiction  of  the  court, 
founded  on  the  allegation  that  there  was  a  suf- 
ficient remedy  at  law,  could  not  be  maintained. 
How  has  this  pourt  lost  this  branch  of  its  equi- 
ty jurisdiction!  In  Pennsylvania,  they  tr^ 
equity  cases  in  an  action  of  ejectment ;  but  this 
eourt  has  not  considered  this  as  a  sufficient  rea- 
son for  waiving  its  equity  jurisdiction.  So,  in 
Louisiana,  law  and  equity  are  all  mixed  up  to- 

Sther.    Besides,  here  is  an  equitable  lien  on 
e  property  for  the  cash  payment^  which  can 
only  be  enforced  in  equity. 
As  to  dtisenship.    The  proof  is,  that  the 

garties  lived  in  Louisiana  for  three  y^^ra,  and 
uilt  a  house  upon  the  property.  We  found 
them  there.  They  claim  the  option  of  being 
dtizens.  A  citizen  of  the  United  States  resid- 
ing in  any  State  is  a  citizen  of  that  State.  6 
Peters,  762. 

As  to  the  judgment  of  Mosely  and  Bouldin. 
Perrv  was  represented  in  court  by  an  unau- 
thorized attorney,  and  therefore  the  jiidgment 
does  not  bind  him.  0  Wheat.  829;  1  T.  R.  02; 
2  Desaus.  280;  Calwells  v.  Sheilds,  2  Rob.  ( Va.) 
805;  6  Johns.  296;  Ibid.  317,  318;  2  Watts, 
493;  3  Pa.  Rep.  75;  Judge  Grier  says  this  has 
been  overruled;  3  Robinson,  94;  Code  of  Prae- 
tice,  art.  605. 

Even  if  the  judgment  was  valid,  the  sale 
was  not  made  according  to  law.  If  the  prop- 
erty was  immovable,  then  the  requisite  notice 
has  not  been  given.    Code  of  Practice,  art.  670. 

Slaves  are  considered  immovable.  Civil 
Code,  art.  461.  Here  everything  was  sold, 
land,  slaves,  and  notes.  Civil  C<rae,  art.  462, 
2424,  3240. 

All  formalities  must  be  complied  with  in  a 
forced  sale.  3  La.  Rep.  421;  4  lb.  150,  207:  11 
Martin,  610,  675;  8  N.  S.  246. 
183*]  *  The  thing  sold  was  the  entire  debt 
of  $40,000.  But  it  did  not  all  belong  to  the 
defendant,  and  was  bought  for  $5,000  by  the 
very  man  who  owned  the  $40,000,  and  who 
must  have  known  that  one  half  belonged  to 
Tiffin.  The  evidence  shows  that  Anderson 
knew  that  the  first  note  had  been  indorsed  to 
Tiffin.  [Mr.  Crittenden  here  referred  to  and 
commented  upon  it.] 

By  the  civil  Code,  art.  2022,  Anderson  must 
be  a  trustee  for  his  vendor,  who  can  reclaim 
the  property  by  repaying  what  it  cost.  Story, 
Eq.  sees.  789,  1211,  1212,  where  cases  are 
cited;  Grattan's  Rep.  188;  2  Mylne  &  Craij;, 
861;  7  Dana,  46;  Civil  Code,  art.  21,  1958-1960, 
2619. 

[Mr.  Crittenden  then  commented  upon  the 
proceedings  of  the  Parish  Court.] 

Mr.  Jones,  in  reply  and  conclusion: 

As  to  the  judgment  of  Mosely  and  Bouldin. 
It  is  objected,  that  the  defendant  never  was 
served  with  process;  but  that  is  cured  by  an 
appearance.  Was  there  oncT  The  record  says 
rea.  A  sworn  attorney  appeared  and  answered 
/or  both  defendanU,  U  the  correctness  of  th\t 
S9S 


is  impeached,  it  Is  for  the  other  jMuty  to  do  It, 
and  they  must  do  it  clearly.  There  must  be 
the  plainest  evidence.  Crawford  is  the  only 
witness.  We  might  object  to  the  interroga- 
tories. They  are  all  leading  ones.  But  he 
shows  that  he  had  authority.  He  was  em- 
ployed to  defend  the  suit.  What  suitt  Against 
both  defendants.  He  refers  to  letters.  Wh^ 
did  he  not  produce  them  T  Is  there  any  evi- 
dence that  John  M  Perry  had  no  authority  to 
employ  counsel  1  There  is  not.  Why  did  he 
not  swear  sot  He  was  as  good  a  witness  as 
Crawford.  In  an  affidavit,  John  M.  Perry 
swears  that  he  is  the  agent  and  attorney  of 
Lilburn  P.  Perry.  A  bond  Is  signed  L.  P.  Perry, 
*'b^  his  attorney,  John  M.  Perry."  Crawford's 
evidence  is  therefore  only  negative. 

[Mr.  Jones  then  proceeded  to  reply  to  the 
other  arguments  of  Mr.  Crittenden  upon  the 
facts  of  the  case.] 

Mr.  Justice  McLean  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  in  chancery  from  the  <Sr- 
cuit  Court  for  the  Eastern  District  of  Louisi- 
ana. 

On  the  10th  of  April,  1838,  the  complainants 
below  sold  to  one  Samuel  Anderson  a  planta- 
tion and  negroes  situated  in  the  parish  of  Mad-^ 
ison,  Louisiana,  for  seventy -five  thousand  dol-^ 
lars.    Thirty-five  thousand  dollars  of  this  si 
were  paid  in  part  bv  surrendering  a  note  whii 
Anderson  held  against  Lilburn  P.  Porry,  tl^^^ 
complainant,  and  his  father,  John  M.   Perr;^     * 
for  thirteen  thousand  dollars;  and  by  the 
signment  of  a  note  on  H.  R.  Austin,  J. 
Ra^n,  and  Wylie  Bohannon,  of  the  State 
^Mississippi,  for  eighteen  thousand  two  [*%' 
hundred  eighty -two  dollars  and  sixty -five  cec^i 
payable   to  Samuel  Anderson   on   the    1st 
April,  1839. 

A  mortgage  was  executed  on  the  plantation 
and  slaves,  to  secure  the  payment  of  fort^ 
thousand  dollars,  the  residue  of  the  purchase 
money.  At  the  same  time,  three  notes  or 
bonds  were  executed  to  Lilburn  P.  Perry  by 
Samuel  Anderson,  each  for  the  sum  of  thirteev^ 
thousand  three  hundred  and  thirty-three  dol* 
lars,  payable  on  the  first  day  of  January,  1842^ 
1843,  and  1844. 

On  the  11th  of  January,  1839,  Mosely  ^sikS 
Bouldin,  citizens  of  Virginia,  instituted  a  soafc 
in  the  Circuit  Court  against  L.  P.  Perry  a&d 
John  M.  Perry,  and  obtained  a  judginerv.'ft 
against  them  for  seven  thousand  five  hundresci 
dollars.  An  execution  was  issued,  in  virtue  o^ 
which,  under  the  laws  of  Louisiana,  the  nuLir- 
shall  levied  upon  the  three  notes  above  stat^^l 
and  the  mortgage,  which  were  sold  by  him,  on 
a  credit  of  twelve  months,  to  Samuel  Ander- 
son, the  mortgager,  for  five  thousand  dollars. 

Some  time  after  this  purchase,  Robert  An- 
derson, the  father  of  Samuel,  and  Nelson  F. 
Shclton,  his  uncle,  having  procured  a  judgmest 
against  Samuel  Anderson  in  the  State  court  of 
iXuisiana,  sold  the  mortgaged  property  and 
slaves,  and  they  became  the  purchasers  thereof 
and  have  the  possession  of  the  plantation  tnd 
slaves  under  the  purchase,  claiming  that  Um 
mortgage  by  Anderson  to  Perry  has  been  es- 
tinguished. 

The  decree  of  the  Circuit  Court  was  entered. 
aga\n%\.   Sa,iu\i<i\    Aiuloraou,    liobcrt    Andenioia « 
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and  Nelson  F.  Sbelton  et  al.,  that  within  sixty 
iajB  they  should  pay  to  the  complainants  forty 
thousand  dollars,  with  interest  from  the  first 
day  of  January,  1842,  and  in  default  of  such 
payment  that  they  should  deliver  to  the  oom> 
plaimints  the  possession  of  the  plantation  and 
lUres.  From  this  decree  Shclton  only  has  ap- 
pealed. 

The  defendants  pleaded  that  the  Circuit 
Court  had  no  jurisdiction  of  the  case,  as  Mosely 
and  Bouldin,  Robert  Anderson,  and  Shclton 
were  citizens  of  Virginia,  and  the  complainants 
were  dtizens  of  Missouri.  Shclton  being  the 
only  appellant,  the  objection  of  citizenship 
most  be  limited  to  him. 

Under  the  act  of  Congress,  iurisdiction  may 
be  exercised  by  the  courts  of  the  United  States 
'1)etween  a  citizen  of  the  State  where  the  suit 
if  brought  and  a  citizen  of  another  State." 
'^But  no  person  shall  be  arrested  in  one  district 
for  trial  in  another,  in  any  civil  action."  If 
Sbelton  be  not  a  citizen  of  Louisiana,  having 
raised  the  question  of  jurisdiction  by  a  plea, 
ibis  suit  cannot  be  sustained  against  him. 

In  the  declaration  or  bill  an  allegation  of 
citizenship  of  the  parties  must  be  made,  as 
it  has  oeen  held  that  an  averment  of 
185*]  ^residence  is  insufficient.  But  the  proof 
of  citizenship,  when  denied,  may  be  satis- 
factory, although  all  the  privileges  and  rights 
of  a  citizen  may  not  be  shown  to  have  been 
cUdmed  or  exercised  by  the  individual. 

Sbelton  and  wife,  they  having  no  children, 
became  residents  of  Louisiana  m  the  fall  of 
1840,  more  than  two  years  before  the  com- 
mencement of  this  suit.  Since  their  residence 
eommenced,  they  have  been  absent  from  the 
State  only  onoe,  a  short  time,  on  a  visit  to  a 
watering  place  in  Mississippi.  They  have  re- 
tided  the  greater  part  of  the  time  on  the  plan- 
tation in  controversy,  cultivating  and  improv- 
bg  it  by  the  labor  of  the  slaves.  Within  this 
time,  a  more  comfortable  and  secure  dwelling- 
bouse  has  been  constructed.  In  the  winter  of 
1840  or  1841,  Sbelton  observed  to  a  witness, 
that  he  considered  himself  a  resident  of  the 
State  of  Louisiana. 

There  ia  no  proof  that  he  has  voted  at  any 
election  in  Louisiana,  or  served  on  a  jury.  At 
one  time  be  refused  to  vote,  but  that  was  after 
this  suit  was  commenced.  Some  of  the  wit- 
nesses say  that  he  sometimes  spoke  of  return- 
big  to  Virginia,  whether  on  a  visit  or  to  reside 
tbere  permanently  does  not  appear. 

Where  an  individual  has  resided  in  a  State 
for  a  considerable  time,  being  engaged  in  the 
prosecution  of  business,  he  may  well  be  pre- 
•vmed  to  be  a  citizen  of  such  a  State,  unless 
the  contrary  appear.  And  this  presumption  is 
strengthened  where  the  individual  lives  on  a 
plantation  and  cultivates  it  with  a  large  force, 
u  in  the  case  of  Shelton,  claiming  and  improv- 
bg  the  property  as  his  own. 

On  a  change  of  domicil  from  one  State  to 
another,  citizenship  may  depend  upon  the  inten- 
tion of  the  indiviclual.  But  this  intention  may 
be  shown  more  satisfactorily  by  acts  than  dec- 
hirations.  An  exercise  of  the  right  of  suffrage 
is  conclusive  on  the  subject;  but  acouiring  a 
rigbt  of  suffrage,  accompanied  by  acts  which 
ibow  a  permanent  location,  unexplained,  may 
be  tofficient.  The  facts  proved  in  this  case 
aatborize  the  conclusion,  that  Shelton  was  a 
tS  li.  ed. 


citizen  of  Louisiana,  within  the  act  of  CongresSi 
so  as  to  give  jurisdiction  to  the  Circuit  0>urt. 

The  defendants  also  demur  to  the  plaintifTs 
bill,  on  the  cround  that  the  complainants  have 
plain  and  adequate  relief  at  law. 

The  demurrer  is  clearly  unsustainable. 
Fraud  is  alleged  in  the  bill,  and  relief  is  prayed 
against  a  judgment  and  a  Judicial  sale  of  the 
property  in  controversy.  These  and  other  mat- 
ters stated  in  the  bill  show  that  if  the  com- 
plainants shall  be  entitled  to  relief,  a  court  of 
equity  only  can  give  it. 

The  ^eat  question  in  the  ease  arises  out  of 
the  judicial  sale  *of  the  mortgage  debt  [*180 
to  Anderson,  the  mortgagor,  under  a  judgment 
obtained  by  Mosely  and  Bouldin  acainst  L.  P. 
Perry  and  John  M.  Perry.  If  by  this  sale  the 
mortgage  debt  has  been  extinguished,  no  relief 
can  be  given  to  the  complainants. 

Had  the  Circuit  Court  which  rendered  that 
judgment  jurisdiction  of  the  case?  The  plain- 
tiffs were  citizens  of  Virginia,  John  M.  Perry 
was  a  citizen  of  Louisiana,  and  L.  P.  Perry  of 
Missouri.  No  process  was  served  upon  ll  P. 
Perry,  nor  does  it  appear  that  he  had  notice  of 
the  suit  until  long  after  the  proceedings  were 
had.  But  there  was  an  appearance  by  counsel 
for  the  defendants,  and  defense  was  made  to 
the  action.  This  being  done  by  a  regularly 
practicing  attorney,  it  affords  prima  facie  evi- 
dence, at  least,  of  an  appearance  in  the  suit 
by  both  the  defendants.  Anv  individual  may 
waive  process,  and  appear  voluntarily. 

John  M.  Perry  acted  in  some  matters  aa  the 
agent  of  L.  P.  Perry;  but  it  does  not  appear 
that  he  had  authority  to  waive  process  and  de- 
fend the  suit.  And  Crawford,  the  attorney, 
testified,  that  "he  had  no  recollection  of  hav- 
ing received  any  authority  directly  or  in- 
directly from  L.  P.  Perry,  or  from  anyone  in 
his  behalf,  to  defend  the  suit.  He  received  a 
letter  from  John  M.  Perry,  informing  him  that 
he  would  see  upon  the  records  of  the  court  of 
the  United  States  a  suit  commenced  against 
him  and  others  by  Mosely  and  Bouldin,  and 
he  wished  to  employ  him  to  defend  it."  And  he 
says,  that  **he  regards  his  appearance  on  be- 
half of  any  other  person  than  John  M.  Perry  in 
said  suit  as  an  inadvertence  on  his  part." 

This  evidence  does  not  contradict  the  record, 
but  explains  it.  The  appearance  was  the  act 
of  the  counsel,  and  not  the  act  of  the  court. 
Had  the  entry  been,  that  L.  P.  Perry  came  per- 
sonally into  court  and  waived  process,  it  could 
not  have  been  controverted.  But  the  appear- 
ance by  counsel  who  had  no  authority  to  waive 
process,  or  to  defend  the  suit  for  L.  P.  Perry, 
may  be  explained.  An  appearance  by  counsel 
under  such  circumstances,  to  the  prejudice  of 
a  party,  subjects  the  counsel  to  damages;  but 
this  would  not  sufficiently  protect  the  rights 
of  the  defendant.  He  is  not  oound  hj  the  pro- 
ceedings, and  there  is  no  other  princiide  which 
ran  afford  him  adequate  protection.  The  judg- 
ment, therefore,  against  L.  P.  Perry  must  be 
considered  a  nullity,  and  consequently  did  not 
authorize  the  seizure  and  sale  of  his  prop- 
erty. 

An  execution  sale  under  a  fraudulent  judg- 
ment is  valid,  if  the  purchaser  had  no  knowl* 
edge  of  the  fraud.  But  in  this  case  L.  P.  Perry 
was  not  amenable  to  the  jurisdiction  of  the 
court,  and  did  no  act  to  authorize  the  judg- 
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ment.  He  cannot,  therefore,  be  affected  by  it, 
or  bj  any  proceedings  under  it. 
187^]  *In  this  view,  it  is  unneceasary  to 
donsider  the  objections  to  the  procedure  under 
the  execution.  The  debt  of  forty  thousand 
dollars  was  sold  as  the  property  of  L.  P.  Perry, 
when  one  of  the  notes  had  been  assigned  to 
Tiffin,  and  an  equal  interest  in  the  other  two 
belonged  to  him.  Of  this  Anderson,  the  pur- 
chaser, had  notice.  It  would  be  difficult  to  sus- 
tain this  sale  on  legal  principles.  Anderson,  it 
la  insisted,  at  the  marshal's  sale,  purchased  a 
"Utigious  right,"  and  by  article  2622  of  the 
CiyilCode,  'Hie  against  whom  a  litigious  right 
has  been  transferred  may  be  released  by  pay- 
ing the  transferee  the  real  price  of  the  trans- 
fer, together  with  interest  from  its  date." 

The  judgment  being  void  for  want  of  juris- 
diction in  the  court,  no  right  passed  to  Samuel 
Anderson  under  the  marshal's  sale;  consequent- 
ly the  mortgage  remains  a  subsisting  lien.  Nor 
it  this  lien  affected  by  the  mortgage  subse- 
quently executed  bv  Samuel  to  hU  father, 
Kobert  Anderson,  and  his  uncle,  Shelton.  After 
the  mortsage  to  the  complainants  was  sup- 

E>sed  to  be  extinguished  by  the  judicial  safe, 
obert  Anderson  and  Shelton  procured  in  a 
State  eourt  a  foreclosure  of  their  mortgage 
which  had  been  previously  given  on  the  plan- 
tation and  slaves,  and  they  became  the  pur- 
chasers at  the  sale  for  thirty -six  thousand 
dollars.  If  this  procedure  were  bona  fide,  the 
purchase  was  made  subject  to  the  prior  mort- 

On  the  23d  of  November,  1839,  a  bill  was 
filed  in  the  District  Oourt  for  the  parish  of 
Madison,  by  L.  P.  Perry,  against  Samuel  An- 
derson, representing  the  debt  due,  secured  by 
mortgage,  and  that  he  was  In  possession  of  the 
plantation  and  slaves;  and,  fearing  that  he 
might  remove  the  slaves  or  other  property,  an 
attachment  was  prayed.  No  service  was  made 
of  this  writ,  and  the  suit  was  discontinued,  the 
28th  of  November,  1839.  A  judgment  seems 
to  have  been  irregularly  entered  by  default,  the 
17th  of  November,  1840,  and  on  the  next  day 
an  answer  was  filed  bv  Anderson,  setting  up 
the  sale  and  extinguishment  of  the  mortgage 
debt,  and  praying  that  the  notes  and  mortgage 
might  be  decreed  as  extinguished,  and  be  de- 
livered up.  Afterwards,  on  the  20th  of  May, 
1841,  this  suit  was  dismissed  by  the  order  of 
the  court.  And  on  the  19th  of  May,  1842, 
motion  having  been  previously  made  and  ar- 
gued in  the  District  Courts  on  proof  that 
'^he  defendant,  Samuel  Anderson,  since  the 
institution  of  this  suit  has  become  the  true  and 
legal  owner  of  the  three  notes  sued  on,  and  the 
indebtedness  set  forth  in  plaintiff's  petition 
having  been  extinguished  by  confusion,  the 
oourt  decreed  that  they  should  be  delivered  up." 
And  this  decree  is  relied  on  as  a  bar  to  the 
present  suit. 

At  the  time  the  above  decree  was  made,  this 
188*]  suit  was  pending  *in  the  Circuit  Court, 
to  enforce  the  payment  of  the  notes  directed  to 
be  given  up  hj  the  District  Court.  The  ob- 
ject of  the  petition  before  that  court  was  not 
the  recovery  of  the  money,  for  the  notes  were 
not  due  when  it  was  filed,  but  to  prevent 
Samuel  Anderson  from  moving  the  negroes, 
waffting  the  cropB,  etc,  on  the  plantation.  But 
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this  petition  had  been  discontinued  for  more 
than  a  year,  when  Anderson  filed  liis  answer, 
setting  up  his  purchase  of  the  notes  under  a 
judicial  sale,  and  that  the  mortgage  debt  was 
extinguished.  And  on  this  case,  made  in  the 
answer  in  no  way  responsive  to  the  petition, 
which  had  long  before  been  abandoned,  the 
parish  judge,  on  motion,  founded  his  decree 
that  the  mortgage  debt  was  extinguished,  and 
directed  the  notes  to  be  delivered  up. 

It  is  difficult  to  characterize  in  proper  terms 
this  proceeding  of  the  State  court.  The  peti* 
tion  having  been  abandoned,  there  was  no  pre- 
tense of  jurisdiction  for  the  subsequent  steps 
taken  at  the  instance  of  Anderson.  There  was 
nothing  in  the  petition,  had  it  not  been  aban- 
doned, which  would  have  authorized  such  a 
procedure.  The  circumstances  under  which 
this  judicial  action  was  had  show  a  fraudulent 
contrivance,  on  the  part  of  Anderson,  to  defeat 
his  adversaries  by  the  interposition  of  the 
State  court.  The  whole  case  was  pending  in 
the  Circuit  Court  of  the  United  States,  and 
this  interference  of  the  State  court  was  wholly 
unauthorized  and  void. 

The  Mississippi  note  for  eighteen  thousand 
two  hundred  and  sixty  five  dollars,  which  was 
assigned  to  complainants  in  part  payment  of 
the    purchase    money,    was    worthless.     The 
parties  to  it  were  insolvent  when  it  was  as- 
signed  to   the  complainants,   which   fact    was 
known  to  the  assignor,  Samuel  Anderson.    Ha^. 
acted  fraudulently  in  representing  the  note  tc^^ 
be  good,  when  he  knew  it  was  valueless.    Bji^ 
his  own  confession,  after  the  assignment,  th^^ 
fraud  is  established. 

It  is  insisted,  that,  this  note  having  been  in^  « 
posed  upon  the  complainants  as  a  good  not^^ 
by  the  fraudulent  representation  of  Anderson, 
they  as  vendors  have  an  equitable  lien  on  the 

Plantation  and  slaves  for  the  amount  of  it 
f  the  receipt  of  a  note  of  a  third  person  /q 
payment  of  the  purchase  money  be  a  waiver  of 
an  equitable  lien  on  the  real  estate  conveyed, 
yet  it  would  seem,  where  a  fraud  had  been 
practised  in  the  assignment  of  the  note,  there 
would  be  no  waiver.  But  however  this  may 
be,  it  is  not  strongly  urped,  as  it  is  believed 
that  the  mortgage  debt,  with  the  interest,  will 
be  nearly  equal  to  the  value  of  the  planta- 
tion. 

The  history  of  this  case  shows  a  successful 
course   of   fraudulent   combination,   rarely  ex- 
hibited in  a  court  of  justice.    Samuel  Anderson 
purchased   the   plantation    and    slaves  of  the 
complainant,    •for    seventy-five    thou-    [•180 
sand  dollars.     He    gave    up  a  note  on  L.  P... 
Perry  for  thirteen  thousand  dollars,  which  wai 
in  fact  the  only  payment  of  any  value.    Th« 
Mississippi  note  was  worthless,  and  the  mort*"- 
gage  debt  he  purchased,  on  a  credit  of  twel^r  ^9 
months,  for  five  thousand   dollars.     He  mu^*^ 
have  received  more  than  that  sum  as  the  pro^.- 
net  of  the  plantation.    So  that  in  fact  he  a.0- 
quired  the  plantation  and  negroes  for  thirteen 
thousand     dollars,     which     he     purchased      mi 
seventy -five  thousand  dollars.     By  this  opera- 
tion he  saved  of  the  purchase  money  sixty-two 
thousand  dollars.     Such  a  result  must  strike 
everyone    as    having    been    procured    throi^h 
fraud. 

Howard  •• 
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It  ii  umecessary  to  eonaider  the  means 
through  which  Robert  Anderson,  the  father  of 
Samuel,  and  his  uncle  Shelton,  acquired  title 
to  the  above  property.  The  lien  of  the  com- 
plainant's mortgage  is  paramount  to  any  title 
or  lien  which  they  assert. 

No  deduction  will  be  made  from  the  mort- 
gage for  the  five  thousand  dollars  which  Sam- 
uel Anderson  mav  have  paid  to  Mosely  and 
Bouldin,  under  whose  judgment  he  purchased 
the  mortgage  debt.  He  has  received  from  the 
products  of  the  plantation,  while  in  possession 
of  it,  more  than  that  sum.  But  if  this  were 
not  the  case,  his  fraudulent  act  in  the  trans- 
fer of  the  Mississippi  note  is  a  sufficient  ground 
for  the  refusal  of  the  credit. 

In  their  decree,  the  Circuit  Ck>urt  directed  the 
lom  of  forty  thousand  dollars  to  be  paid,  with 
interest  from  the  first  day  of  January,  1842. 
In  this  the  court  erred.  The  three  notes  were 
each  for  thirteen  thousand  three  hundred  and 
thirty -three  dollars;  the  first  being  payable  the 
first  of  January,  1842,  the  second,  the  first  of 
January,  1843,  and  the  third,  the  first  of  Janu- 
ary, 1844.  The  interest  should  have  been 
calculated  on  the  notes  from  the  time  they  re- 
ipectively  became  due.  With  this  modification 
of  the  decree  of  the  Circuit  Court,  a  decree  will 
be  here  entered,  to  be  transmitted  to  the 
Circuit  Court,  and  if  the  money  shall  not  be 
paid  within  ninety  days  from  the  filing  of  this 
decree  in  the  Circuit  Court,  the  mortgage  shall 
bs  foreclosed,  and  the  ecMnplainants  put  in  pos- 
aeasion  of  the  property. 
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This  cause  came  on  to  be  heard  on  the  tran- 
leript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that 
the  said  Circuit  Court  erred  in  directing  the 
inUrest  to  be  computed  on  the  ($40,000)  forty 
thousand  dollars  from  the  first  da^  of  Janu- 
ary, 1842,  instead  of  computing  the  interest  on 
190*]  each  of  the  three  'several  notes  for 
(|13,833.33i)  thirteen  thousand  three  hundred 
and  thirty-three  dollars  and  thirty-three  and  a 
third  cents  from  the  times  the  said  notes  re- 
spectively became  due;  and  that  if  the  money 
shall  not  be  paid  within  ninety  days  from  the 
filing  of  the  mandate  of  this  court  in  the  said 
Circuit  Court,  that  then  the  said  mortgage 
shall  be  foreclosed,  and  the  complainants  put 
in  the  possession  of  the  property,  and  that  in 
that  case  the  equity  of  redemption  therein  be 
forever  barred  and  precluded;  and  that  if  the 
said  money,  with  interest  as  aforesaid,  be  duly 
paid  as  aforesaid,  that  then  the  said  mortga^ 
should  be  held  discharged,  and  Nelson  F.  Shel- 
ton  put  in  possession  of  the  said  property. 
Whereupon  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed;  that  each  party 
pay  hia  own  costs  in  this  court,  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  to  be  proceeded  with 
ia  conformity  to  the  opinion  of  this  court,  and 
as  to  Uw  and  justice  shall  appertain.  1 


WILLIAM  T.  PKA8B  (impleaded  with  John 
Chester  and  Tarleton  Jones),  Plaintiff  ia 
Brror. 

T. 

WILLIAM  DWIGHT. 

To  support  title  to,  indorsee  of  promissory  note 
may  show  that  one  appearing  as  payee  never 
had  any  interest  therein. 

Where  a  promissory  note  was  payable  to  the  or- 
der of  several  persons,  the  name  of  one  of  whom 
was  inserted  by  mistake,  or  inadvertently  left  on 
when  the  note  was  indorsed  and  delivered  by  the 
real  payees,  one  of  whom  was  also  the  maker  of 
the  note,  the  indorsee  had  a  right  to  recover  upon 
the  note,  although  the  names  of  all  the  payees 
were  not  upon  the  indorsement,  and  had  a  right, 
also,  to  prove  the  facts  by  evidence. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Michigan. 

On  the  1st  of  January,  1837,  the  following 
promissory  note  was  executed: 

Detroit,  January  1,  1837. 

Two  years  from  date  I  promise  to  pay  to  the 
order  of  Walter  Chester  and  Pease,  Chester  & 
Co.  one  thousand  five  hundred  dollars,  for  value 
received,  at  the  Farmers'  and  Mechanics'  Banlc 
of  Michisan,  with- interest. 

(Signed)  John  Chester. 

Indorsed  by  Pease,  Chester  &  Co.  but  not  by 
Walter  Chester. 

The  firm  of  Pease,  Chester  &  Co.  was  com- 
posed of  William  T.  Pease  (the  plaintifiT  in 
error),  John  Chester,  and  Tarleton  Jones. 

*The  note  having  passed  into  the  [*191 
hands  of  William  Dwight,  a  dtisen  of  Massa- 
chusetts (the  defendant  in  error)  and  not  being 
paid  at  maturity,  Dwight  brought  suit  in  the 
Circuit  Court  against  Pease,  Chester,  and 
Jones.  The  course  which  Pease  took  will  be 
stated  presently.  Chester  pleaded  bankruptey, 
which  was  demurred  to,  but  the  demurrer  over- 
ruled,  and  the  plea  sustained.  Jones  was  a 
citizen  of  Illinois,  and  could  not  be  found. 

There  were  several  counts  in  the  declaration, 
but  the  only  one  upon  which  judgment  was 
rendered,  and  which  it  is  material  now  to  state, 
was  the  following: 

"For  that  whereas  one  John  Chester  hereto- 
fore, to  wit,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  thirty -seven,  at  Detroit,  in  said  district, 
made  his  certain  promissory  note  in  writing, 
bearing  date  the  same  day  and  year  aforesaid, 
and  thereby  then  and  there  promised,  two 
years  from  the  date  thereof,  to  pay  to  the 
order  of  Walter  (tester  and  the  said  defend- 
ants, until  the  copartnership  name  and  style  of 
these  said  defendants.  Pease,  Chester  &  Co.,  one 
thousand  ^ve  hundred  dollars,  for  value  re- 
ceived, at  the  Farmers'  and  Mechanics'  Bank  of 
Michigan,  with  interest;  and  then  and 
there  delivered  the  said  nromissory  nota 
to  the  def aidants;  who  tnen  and  there^ 
using  their  copartnership  name  and  ttyk 
of  Pease,  Chester  &  Co.,  Indorsed  taid 
note,  and  delivered  the  same  to  the  plaintiff; 

Nora. — ^Transfer  of  bills  and  notes  by  delivery 
or  assignment— obligation  of  assignor  or  transfer- 
rer. 

The  ssslgnor  of  the  legal  title,  although  not  a 
party  to  the  bill  or  note  payable  to  bearer,  or  In- 
dorsed in  blank,  where  the  assignment  Is  by  deliv- 
«,  «4  tl-  paper  yt«iu.iA.  ^  «.,«j.^ta 


Itl. 
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■ad  Uw  uid  plaintiff  aven  th»t  the  Mid  John 
Cheiter  wm  one  of  the  s&id  person*  luing  the 
name  tnd  stfle  of  Pease,  Cheiter  ft  Co.,  and 
that  the  name  of  the  aaid  Walter  Chester 
Inserted  in  the  M^d  promUsorj  note  a«  on 
the  persons  to  whose  order  the  said  lun 
money  should  be  payable  by  the  said  John 
Cheater,  for  the  purpose  of,  and  wfth  the  in- 
tention on  the  part  of  the  said  John  Chester, 
of  procuring  the  said  Walter  to  indorse  the 
said  note  for  the  accommodation  and  benefit  of 
the  said  John  Chester,  and  for  no  other  pur- 
poae;  that  the  aaid  note  waa  never  delivered  to 
the  said  Walter  Cheater,  and  that  the  said  Wal- 
ter CJiGiter  never  had  at  any  time  any  interest 
or  property,  or  any  rights  therein,  or  to  the 
money  specified  and  mentioned  therein. 

"That  the  said  note  was  by  the  said  John 
Chester  delivered  to  the  said  Pe«M,  Cliester  & 
Co.  alone,  who  received  the  same  and  indorsed 
tt  solely,  who  waived  the  indorsement  of  the 
•aid  Walter  Chester,  and  having  solely  Indorsed 
the  same,  delivered  the  said  note,  so  Indorsed 
as  aforesaid,  to  the  said  plaintiff.  And  the 
•aid  plaintiff  avers,  that  afterwards,  and  when 
the  said  promissory  note  became  due  and  pay- 
able, aceoiding  to  the  tenor  and  effect  thereof, 
to  wit,  on  the  fourth  day  of  January, 
199*]  *in  the  year  eighteen  hundred  and  thir- 
tj-nlne,  at  the  said  Farmers'  and  Mechanics' 
Banlc  of  Michigan,  the  said  note  was  presented 
and  shown  to  and  at  the  said  bank  for  payment 
thereof,  and  payment  thereof  requested;  but 
that  neither  the  said  John  Chester,  nor  any 
other  person,  did  or  would  pay  the  said  sum  of 
money  therein  specified,  but  then  and  there 
wholly  neglected  and  refused  to  do  so;  of  all 
which  said  several  premises  the  said  defend- 
antt  then  and  there  nad  due  notice." 

Pease  demurred  to  this  eoant,  and  filed  the 


1   count!,    ever    indorsed    or    delivered 

•ame  to  the  aaid  plaintiff,  or  any  other  person 
whatever. 

"Zd.  For  that  said  first  count  is  in  other  re- 
■peeti  informal,  insufficient  and  defective." 

ENright  put  in  a  Joinder  in  demurrer. 

In  November,  1S45,  the  Circuit  Court  over- 
ruled the  demurrer,  entered  op  judgment  for 
the  plaintiff,  and  aaseased  his  damages  at  92,- 
tiT  and  oosta.  To  review  this  Judgment,  a 
writ  of  error  brought  the  case  up  to  this  court. 


It  was  argued  by  Mr.  Bates  for  tbe  pUlntifl 
in  error  Pease,  and  by  Joy  and  Porter,  with 
whom  was  Mr.  Ashmun,  for  the  dsfendaiit  In 
error,  Dwight. 

The  argument  on  behalf  of  the  plaintiff  In 
error  was  as  follows: 

The  first  count  of  the  declaration  sets  forth 
the  particular  elrcumstanees  under  which  the 
note  was  made  and  indorsed,  and  the  demurrer 
of  course  admits  them  to  be  true.  John  Ches- 
ter, the  maker  of  the  note,  was  one  of  the  firm 
of  Pease,  Chester  &  Co.;  he  made  the  note 
with  tbe  intention  of  procuring  the  indone- 
raent  of  Walter  Chester  and  Pease,  Clieater  & 
Co.,  as  accommodation  indorsers  for  bis  bme- 
flt.  Walter  Chester  declined  to  indorse  the 
note,  and  then  John  Chester  indorsed  his  note 
with  the  copartnership  name  of  Pease,  Chester 
&,  Co.,  and  delivered  It  to  De  Garmo  Jones, 
who  delivered  it  to  the  plaintiff. 

The  demurrer  which  was  originally  Inter- 
posed to  the  first  and  second  counts  (the  sec- 
ond having  been  subsequently  nolle  proa'd)  sets 
forth  as  toe  ground  of  demurrer,  the  first  count 
does   not   sot   forth   a   ri^ht   of  action   In   the 

Slaintiff,  as  there  waa  no  indorsement  or  tnins- 
>r  of  the  note  by  WalUr  Chester,  one  of  the 
joint  payees  thereof,  and  that  no  right  of  ao- 
tion  can  be  acquired  to  a  promissory  note,  made 
payable  to  the  order  of  joint  *payeea,  ['l*! 
without  the  indorsement  by  them  and  each 
of  them;  that  in  no  other  manner  can 
there  be  a  legal  transfer  of  such  a  note, 
or  the  cause  of  action  thereon.  This  ift 
the  only  point  Involved  In  the  dedsioik 
of  the  court  faetow,  and  which  this  court  is  now 
called  upon  to  revise.  The  plaintiff  claims  U» 
recover  as  the  holder  of  a  negotiable  not«;  and 
such  is  the  instrument  declared  on  in  the  oouDt 
under  examination.     He  does  not  seek   to  rs- 

!   on   a   special   contract,   but   on   «   nets, 

transferred  and  delivered  by  tbe  single  Indorse- 
ment of  one  of  the  joint  payees.  (Does  thi 
first  count  show  a  right  to  recover  ■•  acaiast 
the  other  joint  indorsers!)  He  clalma  to  rs- 
cover,  too,  against  William  T.  Pease,  one  of  the 
firm  of  Pease,  Cheater  A,  Co.,  who,  he  states, 
mere  accommodation  Indorsers  of  John 
Chester.  It  is  quite  unnecessary  to  cite  to  tlUa 
ibunal  the  general  rule  laid  down  In  all  the 
books:  "If  a  bill  or  note  be  payable  to  several 
persons  not  in  partnership,  the  right  to  trans- 
fer li  in  all  collectively,  not  in  any  individu- 
illy;  and  an  indorsement  by  and  in  the  name 
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of  one  only  win  not  give  the  indorsed  a  right 
to  sue."    Bayley  on  Bills,  49. 

Chitty  on  Bills,  page  123,  says:  If  a  bill 
has  been  made  or  transferred  to  several  persons 
■ot  in  partnership,  the  right  cf  transfer  is 
in  aU  oollectively,  and  not  in  any  individual - 
IjJ*  Garvick  ▼.  Vickery,  2  Douglass,  663,  p.  134, 
note;  Smith  ▼.  WUitinff,  9  Mass.  Rep.  334;  7 
Cowen,  120;  9  Greenleaf;  85.  Story,  in  his  vol- 
ume on  Promissory  Notes,  page  131,  section 
126,  lays  down  the  same  rule  in  the  following 
language:  *lf  a  note  be  made  payable  or  in- 
dorsed to  several  persons  not  partners,  as  to  A, 
By  and  C,  then  the  transfer  can  only  be  by  a 
'joint  indorsement'  of  all  of  them."  In  Story 
on  Bills,  section  197,  page  218,  the  same  rule  is 
asain  laid  down  in  the  following  language: 
*^f  a  bill  be  made  payable  or  indorsed  to  sev- 
eral persons  not  partners,  as  to  A,  B,  and  C, 
then  the  transfer  can  only  be  by  a  'joint  in- 
dorsemenf  of  all  of  them." 

Such  is  the  rule  established  by  all  the  ele- 
mentarv  writers,  and  the  decisions  of  the  courts 
of  England  and  this  country,  on  the  subject. 
It  is  not  pretended,  nor  does  the  count  de- 
murred to  set  forth,  that  Walter  Chester  was  a 
partner  of  Pease,  Chester  &  Co.  Such  was  not 
the  fact,  and  the  nleadings  show  it.  Of  course 
this  note  could  only  be  transferred  or  assigned 
to  the  plaintiff  by  the  indorsement  of  both 
Walter  Chester  and  Pease,  Chester  &  Co.,  the 
joint  payees  thereof. 

Let  us  now  examine  briefly  the  only  case 
eited  by  the  attorneys  of  the  plaintiff  on  the  ar- 
gument of  this  demurrer  in  the  court  below, 
the  <mly  case  on  which  that  decision  can  be 
■nstained,  and  the  court  will  see,  by  a  glance 
194*]  at  the  facts,  that  it  *has  no  real  appli- 
cation to  the  present  case,  that  it  contains  no 
exeeption  whatever  to  the  general  rule  cited 
from  authors  above  referred  to. 

What  are  the  facts  of  that  case  as  set  forth 
in  4  Carrington  &  Payne's  Reports,  466,  Leaf 
et  aL  ▼.  GibbsT  That  was  an  action  brought 
bj  the  payee  of  two  promissory  notes  made  by 
the  defendant  and  two  ladies,  named  Gibbs  and 
White,  which  were  given  in  payment  of  an  ac- 
count due  from  Gibbs  and  White.  The  defend- 
ant signed  the  notes,  with  the  understanding, 
at  the  time  of  his  signature,  that  his  mother 
should  sign  them  with  him,  as  a  ioint  and 
several  promisor;  but  she  refused  to  do  so. 
The  not^  were,  so  far  as  we  can  discover  from 
the  report  of  the  case,  joint  and  several  notes, 
to  which  the  defendant  had  placed  his  name. 


On  the  trial,  the  plaintiffs  and  the  payee  proved 
that  the  defendant  had  placed  his  name  there 
with  the  understanding  that  his  mother  was  to 
unite  as  a  maker,  l^e  defendant  was  liable 
on  the  face  of  the  notes  bv  their  tenor  as  ■ 
joint  and  several  maker.  Be  sought  to  estab- 
lish as  a  defense,  that,  at  the  time  of  the  mak- 
ing, he  agreed  to  sign  with  his  mother,  a  fact 
of  course  known  to  the  payees)  and  the  court 
properly  charged  the  ju^,  that,  if  they  were 
satisfied  from  the  evidence  adduced  that  he  had 
not  waived,  by  his  own  conduct,  the  joint  and 
several  signatures  of  his  mother,  they  must  find 
for  him,  the  defendant.  In  this  case,  we  insist 
there  is  no  legal  liability  of  the  defendant  on 
the  note  set  forth  in  the  declaration,  without 
the  joint  indorsement  of  Walter  Chester,  which 
was  never  obtained.  There  can  be  no  legal 
liability,  as  indorser  of  the  note  set  forth  in 
this  case,  without  the  joint  indorsement  of  all 
the  payees  of  it.  There  can  be  no  legal  trans- 
fer to  the  plaintiff,  or  anyone  else,  of  the  note 
set  forth  in  the  first  count,  unless  it  is  done  by 
the  joint  indorsement  of  Walter  Chester  and 
Pease,  Chester  &.  Co.  In  the  case  of  Leaf  ▼. 
Gibbs,  the  defendant  was  liable  on  the  face  of 
the  note  itself;  here  the  defendant  is  not;  there 
he  set  up  facts  dehors  the  note,  to  show  that 
he  was  discharged ;  here  we  rely  on  the  face  of 
the  note  itself.  The  two  cases  are  as  entirely 
dissimilar  in  the  facts  set  forth  as  they  are  in 
the  principles  of  law  which  govern  them.  The 
case  cited  in  no  particular  sustains  the  princi- 
ples contended  for  by  the  plaintiff's  counsel  in 
the  present  case. 

The  argument  on  behalf  of  Dwight,  the  de- 
fendant in  error,  was  as  follows: 

The  declaration  in  this  cause  is  against  the 
defendants  as  indorsers  of  a  promissory  note 
made  by  John  Chester,  payable  to  the  order  of 
Walter  Chester  and  the  defendants,  and  avers 
*that  the  note  was  made  by  John  Ches-  [*195 
tcr,  payable  to  the  order  of  Walter  Chester  and 
the  defendants,  with  the  intention  of  procuring 
Walter  Chester  to  indorse  the  same  as  an  ac- 
commodation indorser;  that  the  said  note  never 
was  delivered  to  said  Walter  Chester;  that  he 
had  no  property  therein,  had  no  interest  in  the 
moneys  specified  therein,  and  was  in  no  way 
whatever  interested  in  the  said  note;  but  that 
the  said  note  was  delivered  to  the  said  defend- 
ants alone,  who  indorsed  and  delivered  the 
same  to  the  said  plaintiff,  and  mressly  waived 
the  indorsement  of  the  said  Walter  Chester. 


If  the  transferrer  knew  that  there  was  a  good  de- 
fense to  the  Instmment,  or  that  the  amount  could 
not  be  realised  on  account  of  Insolvency  of  the 

?arties,  his  suppression  of  such  knowledge  Is  a 
read  upon  the  transferee,  and  the  latter  may 
hold  him  responsible.  Feno  ▼.  Harrison.  3  T.  R. 
769 ;  Pq;»le7  v.  Ashlay,  6  Mod.  147 ;  Holt,  121 ;  Can- 
ridxe  V.  Allenby.  6  Bam.  ft  Cress.  373 ;  Story  on 
nilTs.  sec  225:  2  Parsons,  N.  &  B.  41 ;  Kc^nneay  v. 
O* Conner,  85  Oa.  199 ;  Bridge  v.  Batchelder,  9  Al- 
len. 894. 

There  Is  a  conflict  of  aathority  as  to  whether 
the  transferrer  of  a  bill  or  note,  without  indorse- 
ment, is  bound  to  refund  the  consideration,  If, 
without  his  knowledge  at  the  time  of  the  trans- 
fer, the  maker  or  principal  party  to  the  bill  or 
note  was  Insolvent  and  the  instrument  In  fact 
worthlesa  Some  authorities  hold  that  the  loss. 
In  such  cases,  should  fall  upon  the  party  who 
hM  the  bill  or  note  at  the  time  the  Insolvency 
occurred.  Boberts  v.  Fisher,  43  N.  Y.  159: 
Ltghtbody  V.  Ontario  Bank,  11  Wend.  1:  18 
Wend.  107 ;  Henley  v.  Thornton,  2  Hill  (So.  Car.)* 
IS  Ii.  ed. 


509 ;  Foga  v.  Sawyer,  9  N.  H.  865 ;  Walnwrlght  v. 
Webster,^!  Vt  576 ;  Thomas  v.  Todd,  6  HUl.  N. 
Y.  340:  TOwnsend  v.  Bank  of  Racine,  7  Wis.  185; 
Westfall  V.  Braley,  10  Ohio  St  188:  Story  oa 
Notes,  sec  119:  Story  on  Bills,  sec  225. 

Other  authorities  hold  that  the  loss  should  fail 
upon  the  par^  holding  the  bill  or  note  at  the 
time  when  the  Insolvency  was  msde  known  to 
him.  Edmonds  v.  Dlggs,  1  Orat.  859;  Youna  v. 
Adams.  6  Mass.  182;  Scruggs  v.  Cass.  8  Yerg. 
175 ;  Lowery  v.  Murrell,  2  Port.  282 ;  Bayard  v. 
Shank,  1  Watts  &  S.  92:  Corbet  v.  Bank  of 
Smyrna,  2  Har.  (Del.)  235;  Ware  v.  Street,  2 
Head.  W9;  Barton  v.  Trent,  8  Head.  167:  Dan* 
iel  on  Neg.  Instr.  sec  787 ;  see  Story  on  Bills,  sec 
225;  Thomson  on  Bills  (Wilson's  ed.).  187,  188; 
Byles  on  Bills  (Sharswood*s  ed.)  [^1541,  275. 
See,  slso,  Beicknsfl  v.  Waterman,  5  R.  I.  48 ;  Bor> 

8 ess  T.  Chapln,  5  R.  I.  225:  Beckwlth  v.  Famam, 
R.  I.  230;  Aldrich  v.  Jackson,  5  R.  I.  218; 
Fydell  v.  Clark,  1  Bsp.  447;  Bmly  v.  I^re,  15 
East,  7:  Bank  of  England  v.  Mewman,  1  lid. 
Raym.    442. 
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The  presentment  and  notice  are  also  alleged  in 
the  usual  form. 

The  facts  stated  by  Mr.  Bates  in  his  brief,  as 
to  Mr.  Chester's  indorsing  the  copartnership 
name  of  the  defendants  and  transferring  the 
note  to  Jones,  and  that  Walter  Chester  declined 
to  indorse  the  note,  are  not  in  the  declaration, 
and  are  not  true. 

The  facts  alleged  in  the  declaration  are  ad- 
mitted to  be  true  by  the  demurrer,  and  are  un- 
questionably true. 

The  question,  then,  is,  whether,  upon  the 
facts  alleged  and  admitted  to  be  true,  the  plain- 
tiff is  entitled  to  recover;  and  of  this  we  think 
there  can  be  no  question. 

It  strikes  us  that  the  question  is  simply  this, 
tIz.:  Where  a  promissory  note  has  been  made 
payable  to  four  individuals,  with  the  intention 
to  procure  all  to  indorse  it,  and  three  actually 
conclude  to  indorse  it  without  the  other,  can 
they  strike  out  the  name  of  the  other  payee, 
and  whose  name  was  inserted  only  for  the  pur- 
pose of  procuring  him  to  indorse  for  accommo- 
dation T  This  is  the  legal  effect  of  indorsing 
and  delivering  the  note  without  his  joint  in- 
dorsement, and  an  express  waiver  of  his  in- 
dorsement at  that  time,  which  is  tantamount 
to  an  agreement  by  the  three  to  become  liable 
without  him.  The  making  of  a  promissory 
note  is  not  the  making  of  a  contract,  nor  is  an 
indorsement  for  accommodation  a  contract;  it 
is  the  deliverr  which  giTes  effect  to  all;  it  is 
then  that  the  contract  becomes  operatiTC. 
Kow,  what  waa  the  contract  at  the  time  of  the 
delivery  to  the  plaintiff?  Chester  haa  made 
his  note  payable  to  the  order  of  Walter  Chester 
and  the  defendants,  with  the  intent  to  pro- 
enre  Walter  to  indorse  solely  and  only  for  his 
accommodation.  The  defendants,  among  whom 
was  John  Chester,  the  maker  of  the  note,  find- 
ing some  difficulty  in  procuring  Walter's  in- 
dorsement, conclude  to  forego  it,  he  having  no 
interest  whatever  in  the  matter,  and  indorse  It 
themselves  without  him;  the  plaintiff  agrees  to 
take  the  note  with  their  indorsement  alone. 
Now,  up  to  this  time  there  is  surely  no  contract 
at  all  in  virtue  of  the  paper;  but  now  it  is  de- 
livered and  accepted,  upon  the  full  understand- 
ing by  aJl  parties  that  Walter  Chester  should 
19«*]  be  •no  party  to  the  security,  although, 
in  the  hurry  of  a  commercial  transaction,  the 
pen  was  not  drawn  across  his  name  before  de- 
livery. 

Now,  was  he  ever  in  any  way  a  party  to  the 
note,  either  as  payee  or  indorser?  He  had  no 
Interest  in  It  which  would  entitle  him  to  have  it 
delivered  to  him.  It  was  not  delivered  to  him, 
or  to  another  for  his  benefit,  which  alone  would 
make  him  a  party  to  it.  It  is  not  by  delivery, 
then,  that  he  is  a  party  to  it.  He  did  not  in- 
dorse it,  which  would  have  made  him  a  party. 
In  legal  effect,  therefore,  he  never  did  become 
a  party  to  it;  and  the  transaction,  so  far  as  he 
is  concerned,  is  precisely  the  same  as  if  his 
name  had  never  appeared  upon  the  paper,  or 
bad  been  struck  out  at  the  time  of  deliverr. 

It  was  delivered  to  the  defendants,  which 
made  them  parties  to  it.  It  was  by  them  in- 
dorsed, and  with  a  waiver  of  the  indorsement 
of  Walter  Chester.  It  was  accepted  with  a 
waiver.  What  was  the  contract,  then,  which 
$oi^  effect? 
Let  it  be  remembered  that  the  maker  of  Ui\b 


note  is  one  of  the  firm  of  Pease,  Chester  k,  Ob., 
the  indorscrs;  that  it  was  payable  by  one  of 
the  firm  to  the  order  of  the  copartnership  and 
another  person,  whose  name  was  to  be  procured 
to  strengthen  the  note;  that  it  never  passed 
from  the  hands  of  the  maker,  and  there- 
fore never  took  effect,  till  the  maker,  together 
with  his  copartners,  indorsed  and  delivered  1^ 
and  waived  the  indorsement  of  the  other  b^ 
tended  surety. 

How  can  it  be  pretended  that  Walter  Chester 
was  ever  a  party  in  any  way  to  this  note? 
And  how  can  the  doctrine  of  the  cases  cited 
on  the  other  side,  which  say  that  all  parties  to 
a  note  as  payees  must  indorse  it  in  order  to 
transfer  it,  apply  T  It  is  undoubtedly  true, 
that  parties  jointly  interested  in  a  promissory 
note  as  payees,  holding  property  in  the  note, 
must  join  in  the  indorsement  to  pass  the  prop- 
erty in  the  note.  Two  cannot  transfer  the 
property  of  three.  All  this  is  clear  and  unques- 
tionable. But  here  Walter  Chester  never  was 
in  law  a  party,  and  never  had  any  property  in 
the  note  in  fact,  as  admitted  by  tne  detendmatf 
themselves,  in  their  demurrer. 

In  this  view  of  the  facts,  it  is  similar  to  the 
case  of  a  bond,  reciting  in  the  body  that  one 
person  is  bound  as  principal  and  four  others  as 
sureties,  evincing  an  intention,  at  the  time  of 
writing  the  bond,  of  procuring  four  sureties. 
The  bond  in  fact  is  signed  by  only  three  smne- 
ties,  and  by  them  is  executed  and   delivered 
with  the  knowledge  that  the  other  does  not  ex- 
ecute  it,   and   whose  execution   of   it   by   the^ 
others  is  waived,  but  whose  name  is  throngi^ 
inadvertence  not  struck  out  of  the  instrument. « 
This  point  has  been  decided.     See  Duncan  w. 
United  States,  7  Peters,  443. 

*It  is  the  same  as  if  the  note  had  [*107 
read,  "We,  John  Chester  as  principal,  and 
Walter  Chester  and  Pease,  Chester  a  Co.  as 
sureties,  agree  to  pay  to  the  order  of  William 
Dwight,"  etc.,  and  the  parties  had  signed  it  ex- 
cept Walter,  and  delivered  it,  waiving  his  sig- 
nature and  consenting  to  become  bound  without 
him.  There  can  be  no  doubt  in  such  a  case. 
See  Leaf  et  al.  v.  Gibbs,  4  Carr.  A  Payne,  466; 
same  case,  19  English  C.  L.  R.  475. 

In  the  case  before  the  court,  it  having  been 
the  understanding  clearly  of  all  parties,  that 
Walter's  signature  or  indorsement  should  be 
waived,  it  was  competent  for  Dwight  to  strike 
his  name  out  of  the  body  of  the  note,  as  being 
no  party  to  it ;  and  in  legal  effect  he  is  no  more 
a  party  to  the  note  than  if  his  name  had  been 
struck  out  at  the  time  of  delivery.  His  name 
has  been  permitted  to  remain,  though  legally 
there  never  was  any  contract  with  nim;  and 
we  may  recover  upon  the  facts  as  well  as  If  ws 
had  struck  out  his  name,  and  declared  upon 
the  note,  as  payable  to  Pease,  Chester  dt  Go. 
alone,  which  m  legal  effect  was  the  case. 

But  we  may  set  out  the  instrument  In  tli» 
declaration,  either  as  it  is  written,  and  let  tbm 
court  say  what  the  legal  effect  is,  or  wo  ma^ 
set  it  out  according  to  its  legal  effect. 

This,  too«  is  an  action  against  the  men  who 
indorse  and  deliver  the  note,  and  walTc  the 
indorsements  of  the  other  party.  They  deliver 
the  note  in  its  present  shape  as  a  good  contract^ 
and  now  resist  a  suit  upon  the  ground  that 
there  is  no  transfer.  They  do  not  deny  tlit 
\  Qontraot,  ^oraX  sa.^  ^%  csAxioi  «ua  the  maker, 
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because  Walter  Chester  lias  not  indorsed. 
We  say  they  have  contracted,  and  therefore 
we  sue  them.  They  on^ht  to  be,  if  they  are 
not,  estopped  from  denymg  our  right  to  main- 
tain  aa  action  against  them. 

Mr.  Justice  Wayne  deliTered  the  opinion  of 
ike  court: 

We  tliinlc  that  the  only  point  presented  by 
the  recond  in  this  ease  for  the  decision  of  the 
^oart  was  rightly  ruled  by  the  Circuit  Court. 

That  point  is,  whether  a  promissory  note 
payable  to  the  order  of  seyeral  persons,  one  of 
whom  inceptively.  refused  to  be  a  payee  of  it, 
and  who  was  treated  by  the  drawer  and  other 

Kyees,  both  in  the  delivery  of  the  note  and  in 
i  negotiation,  as  no  party  and  having  no  in- 
terest in  it,  can  be  transferred  by  the  indorse- 
ment of  the  real  payees,  so  as  to  ^ve  the  own- 
erahip  of  it  to  the  indorsee,  and  a  right  of  action 
upon  it  ex  directo,  under  the  statute  of  3  &  4 
Anne,  e.  9. 

The  statute  is,  that  "any  person,  to  whom  a 
promissory  note  that  is  payable  to  any  person 
198*]  or  his  order  is  mdorsed  or  'assigned, 
or  the  money  therein  mentioned  ordered  to  be 
paid  b^  indorsement  thereon,  shall  and  may 
maintain  an  action  for  such  sum  of  money, 
either  against  the  person  signing  such  note,  or 
against  any  of  the  persons  who  indorsed  the 
same,  in  like  manner  as  in  cases  of  inland  bills 
of  exchange." 

The  statute  requires  a  transfer  to  be  made 
by  the  indorsement  of  the  person  to  whom  the 
note  is  payable,  and  the  interpretation  of  it  is, 
tliat,  where  a  note  is  payable  to  the  order  of 
seyeral  persons  not  in  partnership,  all  must 
separatelv  sign  their  names  as  indorsers.  The 
object  bemg,  that,  before  an  indorsee  shall  re- 
eover  the  contents  of  the  note  in  his  own  name, 
be  shall  show  he  has  acquired  a  property  in 
Ity  by  a  transfer  from  those  who  were  the 
original  payees,  or  from  others  who  were  their 
Indorsers.  The  statute  is  not  merely  a  fomit 
requiring  all  the  payees  to  indorse,  but  a  sub- 
stantial requisition,  upon  the  presumption  that 
all  the  payees  upon  the  face  of  the  pa^r  have 
an  interest  in  1^  and  that  they  have  mdorsed 
it.  We  have,  then,  the  rule,  and  the  reason  of 
the  rule.  And  it  seems  to  us,  that  to  nermit  it 
to  comprehend  a  case  of  an  undertaking  be- 
tween the  real  parties,  because  a  name  had 
ba«i  mistakenly  inserted,  or  had  been  inad- 
vertently left  upon  the  face  of  the  paper,  when 
the  note  was  delivered  to  the  real  payees  by  the 
drawee,  would  be  to  wrest  the  statute  out  of 
its  meaning,  and  to  sacrifice  the  substantial  in- 
tention of  it  merely  to  form.  The  statute 
meant  to  deal  with  real  parties.  The  omission 
to  erase  the  name  in  such  a  case  does  not  lessen 
the  drawer's  obligation  to  pay  his  note  to  the 
real  payees,  or  their  right  of  action  upon  it 
against  the  drawer  as  a  note  of  hano.  If, 
then,  the  real  payees  shall  indorse  the  note  to  a 
third  person,  they  are  within  the  words  of  the 
statute  as  indorsers,  and  the  indorsee,  in  an  no- 
tion against  them  or  the  drawer,  mav  be  per* 
mitted  to  prove  the  real  character  of  tho  un- 
dertaking, oy  showing  that  the  name  of  a  per* 
son  had  been  inadvertently  left  upon  the  paper 
aa  a  payee,  who  had  refused  to  be  such,  and 
who  had  been  waived  as  a  party  to  the  note, 
both  by  the  drawer  and  the  real  payees^  whsn 
19  la.  ad* 


the  contract  had  been  completed  between  them 
by  the  delivery  of  the  note.  In  the  case  be- 
fore us,  the  declaration  recites  the  particular 
circumstances  under  which  the  note  was  made 
and  indorsed.  The  demurrer  admits  them. 
That  is,  that  the  paper  had  been  indorsed  by 
the  real  payees  of  it,  but  not  by  the  nominid 
payee,  who  never  was  an  actual  payee  nor  ever 
had  any  interest  in  the  note  by  beine  in  any 
way  a  party  to  it.  It  would  really  be  going 
very  far  to  say,  that  the  statute  givins  the  in- 
dorsee a  right  of  action  for  such  sum  of  money, 
either  agamst  the  person  signing  such  note  or 
against  any  of  the  persons  who  indorsed  the 
same,  did  not  *mean  it  to  be  exercised  [*199 
because  a  person's  name  was  upon  the  face  of 
the  paper  who  never  had  been  a  party  to  it. 
Ko  such  decision  has  been  made.  It  may  be  be- 
cause no  case  of  this  kind  has  ever  occurred  be- 
fore. We  can  find  none  like  it.  In  the  absence 
of  all  authority  against  our  eondusion,  we 
must  take  upon  ourselves  the  responsibility  of 
announcing  it  as  an  original  application  of  the 
statute  to  this  case,  and  for  any  case  of  a  like 
kind  which  may  occur,  without  intendins  it  to 
go  further.  We  think,  however,  that  tiie  in- 
terpretation is  sustained  by  what  has  been  the 
practice  under  the  statute  in  some  other  par- 
ticulars—that it  is  within  the  spirit  of  the  prin- 
ciple upon  which  the  statute  has  been  ad- 
ministered. For  instance,  the  statute  requires 
the  indorsement  of  a  note  to  be  made  by  the 
person  to  whom  it  is  payable,  and  one  of  sev- 
eral partners  mav  indorse  in  the  partnership 
name;  but  though  a  note  be  made  payable  to 
a  partnership,  a  transfer  in  the  name  of  one 
partner  alone  will  pass  the  partnership  inter- 
est, if  it  be  proved  that  it  has  been  the  practice 
of  the  firm  to  indorse  for  them  in  the  name  of 
one  only.  South  Carolina  Bank  v.  Case,  8 
Bam.  &  Cress.  436.  So  if  one  partner  transfer 
in  the  name  formerly  used  by  the  partnership. 
Williamson  v.  Johnson,  1  Bam.  &  Cress.  146; 
2  D.  &  R.  281. 

Also,  where  a  bill  is  drawn  upon  a  firm,  and 
one  partner  writes  "Accepted,^'  adding  only 
his  own  name,  it  will  bind  the  firm,  u  they 
were  in  partnership  at  the  time  of  the  accept- 
ance. An  indorsement  by  the  cashier  of  a 
bank  of  a  note  payable  directly  to  the  bank  is 
good,  upon  the  ground  that  he  represents  the 
mterest  of  the  bank  in  it,  though  he  is  not  of- 
ficially or  otherwise  a  payee  upon  the  face  of 
the  note.  In  Goddard  v.  Lyman,  14  Pick.  268, 
it  is  said,  a  negotiable  note  payable  to  three 
persons  may  be  legally  transferred  by  indorse- 
ment by  two  of  them  to  the  third  payee  and  a 
stranger,  and,  if  this  were  doubtful,  the  in- 
dorsement of  the  third  payee  to  the  stranger 
will  clearly  pass  the  property  to  him.  In  Snell- 
ing  ▼.  Bovd,  6  Monroe,  178,  it  is  said,  one  of 
several  Jomt  liolders  of  a  bill  of  exchange  may 
transfer  the  whole  intentt  In  it  by  indorse- 
ment. Where  the  maker  of  a  promissory  note 
indorsed  the  same,  for  his  own  benefit,  in  the 
payee's  name,  by  virtue  of  a  parol  authority 
for  that  purpose  communicated  to  him  by  the 
payee,  it  was  held  to  be  well  indorsed,  and 
that  the  payee  was  liable  upon  such  indorse- 
ment in  the  same  manner  as  If  It  had  been 
made  by  himself  In  his  own  hand.  Turabnll  ▼. 
Trout,  1  Hall,  836.    The  foregoing,  it  will  be 

in  wfaJdi  parol 
499 


perceived^  are  all  of  them 
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proof  haa  boen  admitted  to  ihow  the  elutnietei  A  decree  of  the  court  below,  that  c 

of  the  agencies  by   which   notee  or  bills  havi    ^^S^f'  V"  "'  "'"■"  ""  '~ ' 

been  transferred  or  accepted,  without  any  0111  tbe    complalnaut;    lUut    uue    ot    the 

300*1  ol  *tiie  notes  having  been  indorsed  with  should  pay  ■  certain  sum  of  noacj'  ti 

In  the  exact  letter  of  the  statute,  though  all  ol    P"«|""ij;   11"  the  complainaiit  siiouM     

then,  arewlthlo  its  spiriL  SSo^uTd  ?,S.'irsc'^^.'£Vortl.V'?^^,^'y''t'he°i'a^'S 

But  we  rely  altogether  in  this  case  upon  thf  and  sIbtcs,  snd  also  sd  sceount  of  certato  mono 

fact,  that  the  note  wa«  tranaferred  by  the  in.  ■■""  "o'*^  end  then  said  decree  coneladlnc  as  M- 

!ior»„«i  „,  iw  who  ,.,,11.  ™i  'p.r~-  S!2  .'?-„..s  s  .-.s„°i.'Jv" '"i^"  "s: 

thoM  who  had  the  absolute  property  In  It  maatct  for  a  report  ie  retained  for  further  decree 

think  the  true  meaning  of  the  statute  Is  '■",""  pemJiem.  and  so  much  of  the  said  tMII  si  ■■ 

that  such  M  haTs  the  property  in  the  note  hav.  SSJnSS'ipSS.' a^n"  w'lSfoh  l.";J.?'X«"14l2SSl  "f^l 

the  right  to  indorse,  though  there  shall  be  s  the  purposvi  sforeuld,  be  diamlued  wlthoai  prejn- 

nama  upon  the  paper  of  another  person,  whicb  ^'''-  .f^   ">". "»   ■«"   defendanu   do   par   the 

vertently  left  In  when  the  note  was  delivered.  He  to  tlila  court. 
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be  de- 


and  that  in  an  action  br  the  Indorsee  he  should  "at   ■   drcrc*   that   Doner   shall    be   nil 

b.  ^rmltW  10  Pr.,.  ..jh  .  f..t     Upon  tli.  S5  ».', 'S,  "p'SSR  S  R  ffi'.VXiF 

point   of   the   right   of   tlioae   to    indorse   who  ll«ered  to  a  new  trustee  apnointi-d  h/  the  coun,  » 

hare  the  absolute  property   in  a  bill   or  note,  interiocutoT?   onlj.   and   Intended   to   proaenre  th^ 

r  z'"  S;,"'?'  "■  "ii 'y,  "•  '"""1 9'."i  ;ffi,'2,i"»"'4°if XT. 's.v.is .»;  ■«« 

Juatiee  Willes  in  the  conclusion  of  his  opinion  antll  the  rlshta  ol  i:ie  partlei  concerned  can  be 
In  the  ease  of  Stone  t.  Rawlinaon,  WMlea,  662:  ""","{,  adjudicated.  Vnat  such  s  decree  no  ap- 
-On  the  strength  of  this  ca«  I  think  I  may  '**¥h,  Vfteotion  of  the  circuit  court,  i.  called  to 
make  a  syllogiara,  which  will  be  conclusive  in  the  propriety  of  merel;  anaauDcInn  ihelr  aplnfon 
the  present  case.  Whoever  has  the  abeolute  la  an  Interlocntorr  order,  snd  wltlihoidlnit  a  de- 
property  in  a  bill,  nad.  payable  to  one  or  hia  ™  S".5?d,"for'  TflSVi'SSc ".""'"""  """^  "" 
order,  ma;  asaign  it  as  he  pleasea,  within  the  The  difference  between  the  Ensllah  and  Amen- 
provislon  of  the  atatute,  and  such  assignee  may  can  pracHee  upon  this  subject  eiplalned. 

maintain  an  action  in  his  own  name;  the  eiec-  B.'J.Sflir.?'  ™™^''?.  'i!?i°"'  .".?'™'*,  •''~" 
■                j.r..*                     *!.               i.er   propartT,    convejed   at  allterent    tlmea   Lv   eei^ 

utor  or  administrator  of  a  person  to  whom  such  srafe   canTerances,   and   the   decree  against   tb^ 

bill  ia  msde  payable  haa  the  absolute  property  waa  several.  It  was  not  neceeiarr  tor  all  to  Ma 

in  It,  and  therefore  he  may  assign  it  to  wliom-  '"  ■"  »P[*«- 
■oever  he  pleaaes,  and  such  aasi^ec  may  main' 

tain  an  action  In  hta  own  name.      Thia  waa  aald  rn  HIS  waa  an  appeal  from  the  Qreult  Gtur^^ 

111  answer  to  an  objection,  that  an  executor  or  1      of  the  United  Statea  for  the  Dlatrlet  0^ 

adminiatrator  cannot  aasign  a  promissory  note  Louialana. 

made   payable  to  a  peraon  or  order,  io  as  to  The   facta  In  the  ease  are  set  fortk  la  tla^ 

enable  the  indor«ee  to  bring  an  action  in  hia  opinion  of  the  court. 

own  name.  So,  a  bill  or  note  made  payable  or  Mr.  Sergeant  moved  to  diamiss  tlie  appeal 
indorsed  to  a  feme  sole,  who  afterwards  mar-  because  the  decree  of  the  court  below  waa  ihm' 
riei,  or  where  It  ia  made  during  the  coverture,  final,  and  because  the  appeal  wa*  not  rMular/^ 
the  right  of  transfer  vests  In  the  htiaband,  so  brought  up.  On  the  aeeond  point,  he  s«id  that 
aa  to  give  his  indoraee  a  right  of  action  upon  It  there  were  several  defendants,  one  only  of 
In  hia  own  nsme,  and  the  husband  may  be  whom  had  appealed.  But  all  the  partiea  must 
■ned  as  an  indorser.  Neither  the  case  of  the  join.  7  Peters,  300,  He  referred  tho  court, 
executor  nor  that  of  the  husband  ia  within  the  however,  upon  this  point,  to  Todd  v.  Daniel,  16 
letter  of  the  statute,  but  both  are  according  to  Petera,  SEl.  A  caae  must  not  come  up  tn  frag- 
the  spirit  and  intention  of  it,  to  permit  Indorse-  menta.  I  Peters,  307;  S  Dall.  IBS. 
menta  to  be  made  by  those  who  have  a  property  To  show  that  the  decree  waa  not  final,  be  ra- 
in promiaaory  notea,  so  as  to  enable  their  in-  fcrred  to  The  Palmyra,  10  WbeaL  602;  Chaoe  *. 
dorsee  to  maintain  an  action  in  his  own  name.  Vasquet,  11  Wheat.  4£S;  Brown  v.  Swann,  S 
The  judgment  of  the  Circuit  Court  la  alBrmed.  Petera,  1;  Young  t.  Orundy,  6  Cranch,  Bl; 
Order  Rutherford  v.  Fisher,  4  Dall.  22;  Lea  v.  Kelly, 
TW.  e-use  «me  on  to  be  heard  on  the  tran-  '  ^f  SL^'^i J^f^  ''  ^'°^^'  '"  ^"""'  *"'■ 
•cript  of  tht  record  from  the  Circdt  Court  of  illif./Iv.  „^;„„  ♦„  ji.„i..  if  i.  .-i™i. 
the  United  SUtM  for  tho  Diatriot  of  Michl«n,  ^i*""*  *''•  ™o*""'  **  '''""'^  "  ^  ""*""■ 
and  waa  argiied  by  oounsel;  on  consideration  tvo™  .»  n».Tui.  r..,*t..  «» tht.  ...^..i 

.-?  ffcT.™.  loreati,  and  the  "decree  is  several.    Todd  [•*oi_ 

-    -  "•  "™-  V.  Daniel,  16  Peters,  6E3;   McDonoogh  v.  11^ — 
nery,  S  Dallaa,  1B8,  103,  IBS. 

Ch)  order  of  court.     The  petition  for  an  ap   — 

peal  by  appellanta  alone  Is  found  in  tba  reoor^K, 

""      Tbia  waa  notice  to  the  other  defenA. 


Ii  hardijr  afflrmed,  with  coata  and  damages  at 
tha  nt«  of  dx  par  eantum  per 


IKANdS  B.  OONRAD,    Aaalgnee    la    Bank- 

nptcy  of  Thomas  Banka.  

Appeal — who  may  have — when    decree   flnal —      Nora— —  ,-  -— -  —  _  -_--  — 

Arty  of  Circuit  Court  In  making  deoree-In-  fTjTv.  lio2j"  l."^  Vs!  » 

teHoeator/  not  final  D.  a  1001 ;  «3  L.B.A.  StS. 
^04  Howard     m. 
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pate,  decrees  that  it  be  delivered  up  to  the  eom- 
plainant,  and  that  execution  issue,  ete.  Wil- 
son y.  Daniel,  8  Dallas,  404.  The  whole  law 
of  the  case,  so  far  as  the  appellants  are  con* 
eemed,  is  settled  by  the  decree;  nothing  is  left 
to  be  done  but  the  ministerial  duty  of  stating 
an  account,  which  in  this  case  is  in  the  nature 
of  an  execution  to  carry  out  the  decree;  the 
principles  of  the  account  are  prescribed.  It  is 
like  the  case  of  Ray  v.  Law,  3  Cranch,  179; 
explained  in  10  Wheaton,  603.  Whiting  t. 
Bank  of  the  United  States,  13  Peters,  15. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

A  motion  has  been  made  to  dismiss  this  ap- 
peal, upon  the  ground  that  the  decree  in  the 
Circuit  Court  is  not  a  final  decree,  within  the 
meaning  of  the  acts  of  Congress  of  1789  and 
1803. 

The  bill  was  filed  by  the  appellee,  as  the  as- 
signee in  bankruptcy  of  a  certain  Thomas 
Banks,  in  the  Circuit  Court  of  the  United 
States  f^  the  District  of  Louisiana,  against  the 
appellants,  and  Banks  the  bankrupt,  and  three 
other  defendants.  The  object  of  the  bill  was  to 
set  aside  sundry  deeds  made  by  Banks  for  lands 
and  slaves,  which  the  complainant  charged  to 
be  fraudulent,  and  for  an  account  of  the  rents 
and  profits  of  the  property  so  conveyed;  and 
also  for  an  account  of  sundry  sums  of  money 
which  he  alleged  had  been  received  by  one  or 
more  of  the  defendants,  as  spedficially  charged 
in  the  bill,  which  belonged  to  the  bankrupt's 
estate  at  the  time  of  his  bankruptcy. 

The  case  was  proceeded  in  until  it  came  on 
for  hearing,  when  the  court  passed  a  decree 
declaring  sundry  deeds  therein  mentioned  to  be 
fraudulent  and  void,  and  directing  the  lands 
and  slaves  therein  mentioned  to  be  delivered  up 
to  the  complainant,  and  also  directing  one  of 
the  defendants  named  in  the  decree  to  pay  him 
eleven  thousand  dollars,  received  from  the 
bankrupt  in  fraud  of  his  creditors,  and  '^hat 
the  complainant  do  have  execution  for  the  sev- 
eral matters  aforesaid,  in  conformity  with  law 
and  the  practice  prescribed  by  the  niles  of  the 
Supreme  Court  of  the  United  States."  The  de- 
cree then  directs  that  the  master  take  an  ac- 
count of  the  profits  of  the  lands  and  slaves  or- 
dered to  be  aelivered  up,  from  the  time  of  the 
903*1  filing  *of  the  bill  until  the  property  was 
delivered,  or  to  the  date  of  the  master's  report, 
and  also  an  account  of  the  money  and  notes  re- 
ceived by  one  of  the  defendants  (who  has  not 
appealed)  in  fraud  of  the  creditors  of  the  bank- 
rupt, and  concludes  in  the  following  words: 
'*And  so  much  of  the  said  bill  as  contains  or 
relates  to  matters  hereby  referred  to  the  mas- 
ter for  a  report  is  retained  for  further  decree  in 
the  premises;  and  so  much  of  the  said  bill  as 
im  not  now,  nor  has  been  heretofore,  adjudged 
and  decreed  upon,  and  which  is  not  above  re- 
tiUned  for  the  purposes  aforesaid,  be  dismissed 
without  prejudice,  and  that  the  said  defendants 
dk>  pay  tne  costs." 

Among  the  deeds  set  aside  as  fraudulent  is 
one  from  the  bankrupt  to  Ann  Fogarty,  other- 
wise called  Ann  Wells,  for  two  lots  in  the  city 
of  New  Orleans  and  sundry  slaves  which  she 
afterwards  conveyed  to  Fogarty,  the  other  ap- 
pellant. Both  of  these  deeds  are  declared  null 
mad  void,  and  the  lota,  with  the  improvements 
tl  IiL  ed. 


thereon,  and  the  negroes,  directed  to  be  deliv- 
ered to  the  complainant  for  the  benefit  of  the 
bankrupt's  creditors.  This  part  of  the  decree 
is  one  of  the  matters  of  which  the  complainant 
was  to  have  execution.  But  the  account  of  the 
rents  and  profits  of  this  property  is,  like  other 
similar  accounts,  referred  to  the  master,  and 
reserved  for  further  decree. 

The  appeal  is  taken  by  Samuel  L.  Forffay 
and  Ann  Fogarty,  otherwise  called  Ann  Wells; 
and  they  alone  are  interested  in  that  portion  of 
the  decree  last  above  mentioned.  The  bankrupt 
and  the  three  other  defendants  have  not  ap- 
pealed. These  three  defendants  claimed  other 
property,  which  had  been  conveyed  to  them  at 
different  times  and  by  separate  conveyances,  as 
mentioned  In  the  proceedmgs.  And  it  was  not, 
therefore,  necessary  that  they  should  join  in 
this  appeal.    Todd  ▼.  Daniel,  16  Peters,  623. 

The  question  upon  the  motion  to  dismiss  is 
whether  this  is  a  final  decree,  within  the  mean- 
ing of  the  acts  of  Congress.  Undoubtedly,  it  is 
not  final,  in  the  strict,  technical  sense  of  that 
term.  But  this  court  has  not  heretofore  under- 
stood the  words  "final  decrees"  in  this  strict 
and  technical  sense,  but  has  given  to  tliem  a 
more  liberal,  and,  as  we  think,  a  more  reason- 
able construction,  and  one  more  consonant  to 
the  intention  of  the  Legislature. 

In  the  case  of  Whiting  v.  The  Bank  of  the 
United  States,  13  Peters,  15,  it  was  held  that 
a  decree  of  foreclosure  and  sale  of  mortgaged 
premises  was  a  final  decree,  and  the  defendant 
entitled  to  his  appeal  without  waiting  for  the 
return  and  confirmation  of  the  sale  by  a  decre- 
tal order.  And  this  decision  is  placed  by  the 
court  upon  the  ground,  that  the  decree  of  fore- 
closure and  sale  was  final  upon  the  merits,  and 
the  ulterior  ^proceedings  but  a  mode  of  [*204 
executing  the  original  decree.  The  same  rule 
of  construction  was  acted  on  in  the  case  of 
Michaud  et  al.  v.  Girod  et  al.,  4  Howard,  503. 

The  case  before  us  is  a  stronger  one  for  an 
appeal  than  the  case  last  mentioned.  For  here 
the  decree  not  only  decides  the  title  to  the 
property  in  dispute,  and  annuls  the  deeds  un- 
der which  the  defendants  claim,  but  also  directs 
the  property  in  dispute  to  be  delivered  to  the 
complainant,  and  awards  execution.  And  ac- 
cording to  the  last  paragraph  in  the  decree,  the 
bill  is  retained  merely  for  the  purpose  of  ad- 
justing the  accounts  referred  to  the  master.  In 
all  other  respects,  the  whole  of  the  matters 
brought  into  controversy  by  the  bill  are  finally 
disposed  of  as  to  all  of  the  defendants,  and  the 
bill  as  to  them  is  no  longer  pending  before  the 
court,  and  the  decree  which  it  passed  could 
not  have  been  afterwards  reconsidered  or  modi- 
fied in  relation  to  the  matters  decided,  except 
upon  a  petition  for  a  rehearing,  within  the  time 
prescribed  by  the  rules  of  this  court  regulating 
proceedings  in  equity  in  the  circuit  courts.  If 
these  appellants,  therefore,  must  wait  until  the 
accounts  are  reported  by  the  master  and  con- 
firmed by  the  court,  they  will  be  subjected  to 
irreparable  inhiry.  For  the  lands  and  slaves 
which  they  claim  will  be  taken  out  of  their 
possession  and  sold,  and  the  prooeeds  dis- 
tributed among  the  creditors  of  the  bankrupt, 
before  they  can  have  an  opportunity  of  being 
heard  in  this  court  in  defense  of  their  rights 
We  think,  upon  sound  principles  of  construc- 
tion, as  well  as  upon  the  authority  of  the  cases 
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referred  to  that  fach  is  not  the  meaning  of 
the  acts  of  Congress.  And  when  the  decree  de* 
eides  the  right  to  the  property  in  contest,  and 
directs  it  to  be  delivered  up  by  the  defendant 
to  the  complainant,  or  directs  it  to  be  sold,  or 
directs  the  defendant  to  pay  a  certain  sum  of 
money  to  the  complainant,  and  the  complain- 
ant is  entitled  to  have  such  decree  carried  im* 
mediately  into  execution,  the  decree  must  be 
regarded  as  a  final  one  to  that  extent,  and  au- 
thorizes an  appeal  to  this  court,  althourii  so 
much  of  the  biU  is  retained  in  the  Circuit  Court 
as  is  necessary  for  the  purpose  of  adjusting  by 
a  further  decree  the  accounts  between  the  par* 
ties  pursuant  to  the  decree  passed. 

This  rule,  of  course,  does  not  extend  to  cases 
where  money  is  directed  to  be  paid  into  court, 
or  property  to  be  delivered  to  a  receiver,  or 
property  held  in  trust  to  be  delivered  to  a  new 
trustee  appointed  by  the  court,  or  to  cases  of  a 
like  description.  Orders  of  that  kind  are  fre- 
quently and  necessarily  made  in  the  progress 
of  a  cause.  But  they  are  interlocutory  only, 
and  intended  to  preserve  the  subject  matter 
in  dispute  from  waste  or  dilapidation,  and 
to  keep  it  within  the  control  of  the  court 
205*]  *until  the  rights  of  the  parties  con- 
cerned can  be  adjudicated  by  a  final  decree. 
The  case  before  us,  however,  comes  within  the 
rule  above  stated,  and  the  motion  to  dismiss  is 
therefore  overruled.  We,  however,  feci  it  our 
duty  to  say,  that  we  cannot  approve*  of  the 
manner  in  which  this  case  has  been  disposed  of 
by  the  decree.  In  limiting  the  right  of  appeal 
to  final  decrees,  it  was  obviously  the  object  of 
the  law  to  save  the  unnecessary  expense  and 
delay  of  repeated  appeals  in  the  same  suit; 
and  to  have  the  whole  case  and  every  matter 
in  controversy  in  it  decided  in  a  single  ap- 
peal. 

In  this  respect  the  practice  of  the  United 
States  chancery  courts  aiffers  from  the  English 
practice.  For  appeals  to  the  House  of  Lords 
may  be  taken  from  an  interlocutory  order  of 
the  Chancellor,  which  decides  a  right  of  prop- 
erty in  dispute;  and  therefore  there  is  no  irrep- 
arable injury  to  the  party  by  ordering  his 
deed  to  be  cancelled,  or  the  property  he  holds 
to  be  delivered  up,  because  he  may  immediately 
appeal  and  the  execution  of  the  order  is  sus- 
pended until  the  decision  of  the  appellate  court 
But  the  case  is  otherwise  in  the  courts  of  the 
United  States,  where  the  right  to  appeal  is  by 
law  limited  to  final  decrees.  And  if,  by  an  in- 
terlocutory order  or  decree,  he  is  required  to 
deliver  up  property  which  he  claims,  or  to  pay 
money  which  he  denies  to  be  due,  and  the  order 
immediately  carried  into  execution  by  the  Cir- 
cuit Court,  his  right  of  appeal  is  of  very  little 
value  to  him,  and  he  may  be  ruined  before  he 
js  permitted  to  avail  himself  of  the  right.  It 
is  exceedingly  important,  therefore,  that  the 
circuit  courts  of  tne  United  States,  in  framing 
their  interlocutory  orders,  and  in  carrying  them 
into  execution,  should  keep  in  view  the  differ- 
ence betwen  the  right  of  appeal  as  practiced 
ia  the  English  chancery  jurisdiction  and  as  re- 
stricted by  the  act  of  Congress,  and  abstain 
from  changing  unnecessarily  the  possession  of 
property,  or  compelline  the  payment  of  money 
oy  an  interlocutory  oraer. 

Cases,  no  doubt,  sometimes  arise,  where  the 
purposes  of  justioe  require  that  the  property  in 
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controversy  should  be  placed  in  the  hands  of  a 
receiver,  or  a  trustee  be  changed,  or  money  be 
paid  into  court.  But  orders  of  this  description 
stand  upon  very  different  principles  from  the 
interlocutory  orders  of  which  we  are  speaking. 

In  the  case  before  us,  for  example,  it  would 
certainly  have  been  proper,  and  entirdy  con- 
sistent with  chancery  practice,  for  the  Circuit 
Court  to  have  announced  in  an  interlocutory 
order  or  decree  the  opinion  it  had  formed  as  to 
the  rights  of  the  parties,  and  the  decree  it 
would  finally  pronounce  upon  the  titles  and 
conveyances  in  contest.  But  there  could  be  no 
necessity  *for  passing  immediately  a  [*208 
final  decree  annulling  the  conveyances,  and  or- 
dering the  property  to  be  delivered  to  the  as- 
signee of  the  bankrupt.  The  decree  upon  these 
matters  might  and  ought  to  have  awaited  the 
master's  report;  and  when  the  accounts  were 
before  the  court,  then  every  matter  in  dispute 
might  have  been  adjudicated  in  one  final  de- 
cree; and  if  either  party  thought  himself  ag- 
grieved, the  whole  matter  would  be  brought 
here  and  decided  in  one  appeal,  and  the  obieet 
and  policy  of  the  acts  of  Congress  upon  this 
subject  carried  into  effect. 

lliese  remarks  are  not  made  for  the  purpose 
of  censuring  the  learned  judge  by  whom  this 
decree  was  pronounced;  but  in  order  to  call 
the  attention  of  the  circuit  courts  to  an  incon- 
venient practice  into  which  some  of  them  have 
sometimes  fallen,  and  which  is  regarded  by  this 
court  as  altogether  inconsistent  with  the  ob- 
ject and  policy  of  the  acts  of  Congress  in  rela 
lion  to  appeals,  and  at  the  same  time  need- 
lessly burdensome  and  expensive  to  the  parties 
concerned,  and  calculated,  by  successive  ap- 
peals, to  produce  great  and  unreasonable  delays 
m  suits  in  chancery.  For  it  may  well  happen, 
that,  when  the  accounts  are  taken  and  reported 
by  the  master,  this  case  may  again  come  here 
upon  exceptions  to  his  report,  allowed  or  dis- 
allowed by  the  Circuit  Court,  and  thus  two  ap- 
peals made  necessary,  when  the  matters  in  dis- 
pute oould  more  conveniently  and  speedily,  and 
with  less  expense,  have  been  decided  in  one. 

Order. 

On  consideration  of  the  motion  filed  by  Mr. 
Sergeant,  of  counsel  for  the  appellee,  to  dismiss 
this  appeal,  and  of  the  arguments  of  counsel 
thereupon  had,  as  well  against  as  in  support  of 
the  said  motion,  it  is  now  here  ordered  by  this 
court,  that  the  said  motion  be^  and  the  same  is 
hereby  overruled* 


JOHN  PERKINS,  Appellant, 
v. 

EDWARD  F.  FOURNIQUET  et  ux.  and  Maitia 

W.  Ewing  et  ux. 

Appeal — ^when  decree  not  finaL 

Where  tbe  Circuit  Court  decreed  that  the  eom- 
plalnants  were  entitled  to  two  sevenths  of  certatn 
propertj,  and  referred  tbe  matter  to  a  master  la 
chancery  to  take  and  report  an  account  of  It,  and 
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then  reaerred  all  otber  matten  fn  eontroTerflx  be- 
tween tbe  parties  until  the  coming  In  of  the  maa- 
tei'ii  report,  this  was  not  such  a  final  decree  as  can 
be  ax>pcaled  from  to  this  court. 

THIS  was  an  appeal  from  the  Circuit  Oourt 
of  the  United  States  for  the  Distnct  of 
Louisiana,  the  circumstances  of  which  are 
stated  in  the  opinion  of  the  oourt. 
907*]  *Mr.  Henderson  and  Mr.  Fendall 
moFed  to  dismiss  it,  for  want  of  jurisdiction, 
because  the  decree  of  the  Circuit  Court  was 
not  a  final  decree.  The  motion  was  opposed  by 
Mr.  Mayer  and  Mr.  Coze. 

Mr.  Henderson,  in  support  of  the  motion: 

The  record  shows  that  the  appeal  taken  in 
this  case  is  upon  an  interlocutory  decree  to  ac- 
count, and  before  any  account  taken  or  any 
final  decree  made. 

The  appellees  move  to  dismiss  the  case,  for 
tbe  reason  that  in  this  state  of  the  record  this 
oourt  has  no  jurisdiction.  Appi^al  only  lies 
from  a  '*final  decree."  Act  of  1789,  sec  22;  9 
Peters,  1-3;  2  Howard,  «4. 

It  seems  this  court,  in  the  case  of  Michoud 
et  a1.  y.  Girod,  4  Howard,  534-537,  did  enter- 
tain an  appeal  from  an  interlocutory  decree, 
but  the  fact,  it  is  presumed,  escaped  notice. 
The  like  omission  is  noticed  as  having  occurred 
in  the  case  of  The  Washington  Bridge  Co.  v. 
Stewart;  but  the  court  say,  had  the  defect  been 
noticed  the  appeal  would  have  been  dismissed. 

3  Howard,  424.  The  appeal  in  this  case,  being 
now  shown  to  be  prematurely  taken,  will  of 
course  be  dismissed. 

Mr.  Mayer  and  Mr.  Coze,  against  the  motion, 
referred  to  and  commented  upon  tlie  cases  in 

4  Howard,  524;  3  Howard,  424;  3  Cranch,  179; 
4  Cranch,  216;  10  Wheat.  603,  in  which  last 
the  court  review  the  former  cases. 

Mr.  Fendall,  in  support  of  the  motion,  cited 
and  remarked  upon  the  following  authorities: 
Judiciary  Act,  24  September,  1789,  sec  22,  1 
Statutes  at  Large,  60;  Canter  v.  American  In- 
surance Company,  3  Peters,  318;  Rutherford  v. 
Fisher,  4  Ball.  22;  Young  v.  Grundy,  6  Cranch, 
61;  Houston  v.  Moore,  3  Wheat.  433;  Gibbons  v. 
Ogden,  6  Ibid.  448;  The  Palmyra,  10  Ibid.  502; 
Weston  V.  City  of  Charleston,  2  Peters,  464, 
465;  Boyle  v.  Zacharie  and  Turner,  6  Ibid.  648; 
Brown  v.  Swann,  9  Ibid.  1;  Young  et  al.  v. 
Smith,  15  Ibid.  287;  McCollum  v.  Eager,  2 
Howard,  61 ;  Pepper  et  al.  v.  Dunlap,  5  Ibid.  51 ; 
May  berry  v.  Thompson,  5  Ibid.  126;  Clagett  v. 
Crawford,  12  Gill  &  Johns.  275. 


Mr.  Chief  Juatice  Taney  delivered  the  opin- 
ion of  the  court: 

This,  like  the  case  just  decided,  is  a  motion 
to  dismiss  the  appeal,  upon  the  ground  that  the 
decree  in  the  Circuit  Court  was  not  a  final  one. 

In  the  preceding  case,  we  have  stated  the 
oonstruction  which  this  court  has  given  to  the 
su!ts  of  1789  and  1803  upon  this  subject;  and 
we  have  stated  it  more  rully  than  the  case  it- 
self required,  in  order  that  the  circuit  courts 
S08*]  might  distinctly  understand  *the  opin- 
ion entertained  by  this  coiu^,  and  to  prevent, 
in  future,  appeals  from  decrees  and  orders 
merely  interlocutory  in  their  character.  Ap- 
peals from  decrees  of  this  description  appear  to 
be  a  growing  evil,  imposing  at  every  tenn  use- 
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less  labor  upon  the  oourt,  and  subjecting  the 
parties  to  unnecessary  expense  and  delay.  For, 
having  no  jurisdiction  in  such  cases,  they  are 
not  legally  before  the  oourt  upon  the  appeal, 
and  must  of  course  be  dismissed  without  any 
decision  upon  the  matters  in  dispute. 

The  case  now  before  us  may  be  stated  in  a 
few  words.  It  is  an  appeal  from  the  Circuit 
Court  of  the  United  SUtes  for  the  District  of 
Louisiana;  and  it  appears  bv  the  record  that 
Harriet  J.  Foumiquet  and  A&ry  T.  Swing  are 
two  of  seven  heirs  and  representatives  of  Mary 
Perkins,  who  was  the  wife  of  the  appellant,  and 
who  died  about  twenty  years  before  the  filing 
of  this  bill;  that  the  appellees  above  named 
were  the  children  of  a  former  marriage,  and 
with  their  respective  husbands  filed  the  bill 
now  before  us,  against  the  appellant,  charging 
that,  during  the  marriage  of  the  appellant  with 
their  mother,  there  existed  a  community  of  ac- 
quests and  gains  in  certain  property,  and  pray- 
ing that  the  appellant  might  be  compelled  to 
account  and  pay  over  the  amount  due  them  as 
heirs  of  their  mother.  The  appellant  denied, 
in  his  answer,  that  any  conununity  existed,  and 
the  case  was  proceeded  in  to  hearing,  when  the 
Circuit  Court  passed  a  decree  declaring  that  the 
communitv  did  exist,  and  that  the  appellees,  as 
heirs  of  their  deceased  mother,  had  a  right  to 
recover  two  sevenths  of  all  their  mother's 
rights  of  community  which  accrued  during  her 
marriage  with  the  appellant;  and  also  two 
thirds  of  one  seventh,  as  representatives  of  so 
much  of  the  interest  of  a  deceased  brother;  and 
referred  the  matter  to  a  master  in  chancery,  to 
take  and  report  an  account  of  the  acquests  and 
gains;  and  prescribing  fully  and  with  pro^r 
precision  the  principles  and  manner  in  which 
the  lands  acquired  were  to  be  divided  and  the 
accounts  taken;  and  the  decree  concludes  by 
reservine  all  other  matters  in  controversy  be- 
tween the  parties  until  the  coming  in  of  the 
master's  report. 

This  clearly  is  not  a  final  deere  in  any  re- 
spect. It  is  the  common  and  ordinary  interloc- 
utory order  or  decree  passed  by  courts  of 
chancery  in  cases  of  this  kind,  and  is  absolute- 
ly necessarv  to  prepare  the  case  for  a  final 
hearing  and  final  decree,  wherever  the  com- 
plainant is  entitled  to  a  partition  of  propertv 
or  an  account.  For  the  principles  upon  which 
an  account  is  to  be  stated  by  the  master,  or  a 
partition  made,  cannot  be  prescribed  by  the 
court  until  it  first  determines  the  rights  of  the 
parties  by  an  interlocutory  order  or  decree;  and 
the  case  cannot  proceed  to  final  hearing  with- 
out it.  And  the  appellant  is  *not  in-  [*109 
jured  by  denying  him  an  appeal  in  this  stage 
of  the  proceedings.  Because  these  interlocu- 
tory orders  and  decrees  remain  under  the  con- 
trol of  the  Circuit  Court,  and  subject  to  their 
revision,  until  the  master's  report  comes  in  and 
is  finally  acted  upon  by  the  court,  and  the 
whole  of  the  matters  in  controversy  between 
the  parties  disposed  of  by  a  final  decree.  And 
upon  an  appeal  from  that  decree,  every  matter 
in  dispute  will  be  open  to  the  parties  in  this 
court,  and  may  all  be  heard  and  decided  at  the 
same  time. 

The  decree  in  the  case  before  us  being  inter- 
locutory only,  the  appeal  must  be  diamissed  for 
want  of  jurisdiction. 
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SW  SuruEua  Ootm  or  tbk  llHnn  Eiixxa,  IMS 

Ordsr.  afUr  dna  uotlm  to  kII  penona  iBtirwud,  to 

TUa  eauM  euna  on  to  b«  heMd  on  tbo  trwi  •''S*  ^"^IfP'"  "**''=  .fiwharge. 

•cript  of  the  reoord  from  tho  Cirouit  Court  o        *J?.  *""  V^°^  August,  1842,    two    of    th* 

tho  United  SUt«  for  the  Dtatriot  of  LouUiani  fT""?'?   *?/]'*".  n^t'^^"*   "»*   tnutoM    that 

and  vaa  arguod  by  eounMl.    And  It  appearioj  "'%  '"""oed  to  impeach  the  deed  under  tho 

to  tha  Willi  hen  that  the  decree  of  the  uii  '?°V"P/  '**'  "^  «'»'°:  "°  *9"»'  diatribution 

Cirouit  Court  U  an  interlocutory  and  not  i  ?L»    i,j        i  ?S.  ,1"  the  20th  of  September. 

Snal  deere^  It  U  therefore  now  here  orderei  }^   Edmund  Chrtitian,  the   general  aeeignee 

and  decreed  by  this  court,  that  thli  appeal  b«  ?*  bankruptcy  in  Virginia,  exhibited  his  bilFbe- 

and  the  lame  ie  hereby  diamiaMd  for  STwan  It"  S"'^""'^,  p^"»r*  "J  ^^'J^f^^^  ^'?V?  '"' 

•f  iurladiotion.  *•"  Eaitem  DUtrict  of  Virginia,  in  which  ha 

impeaehed  the  deed  aa  fraudulent  within  tlie 

,  meaning  o/  the  bankrupt  law,  and  prayed  that 

it  might  be  let  aside. 

The  truiteoa  and  many  of  the  creditora  »n- 

SAHUEL  T.  PUIXIAM  et  al,  Appellanta,  swered   the    bill,    denying   that   the    deed   waa 

T.  mtde  In  contemplation  of  banlcruptcy,  and  de- 

BDMUND    CHRISTIAN,    Aasignee    in    Bank  "/'"B  ""*  ''  '■«  "'^^^•f'i  *»?  **>=  bankrupt 

ruptey  of  William  ISen.  '*'^'  °f,  '""'?,  *>"  "^"^J^^J  '"?   P™c*«<""g 

'    '  under  it,  ai  it  waa  made  )>eIore  the  law  went 

Appeal  doea  not  Ue  from  decree  aetting  aild.  '"^  operation,  uid  therefore  made  «hen  there 

cfeed   and   ordering  commiailoner   to   report  '"  °?  ^*"^™P*  '?"",  ^'".'^"'i"  ^^^^  ""''* 

ete—  decrM  not  final  *''"*  ""*  "'**^  *"  fraudulent  within  the  mean- 

etc.      decree  not  nnal.  ^^^  ^j  ^^  bankrupt  law,  and  decreed  that  it 

A  itoerae  et  the  Circuit  Court.  Mttlus  a>Me  ■  '^'»"'*   ^e   Bat  aaide;    and    that    the    tniateea 

deed  made  Iv  a  bankrupt  betore  bla  bankruptcT :  should   aarrendor    the    entire   trust   subject    In 

directing  the   truiieea  under  (he  deed   to  ddiTei  their  handa  to  the  plaintiffs;  and  render  an  ae- 

i'^  S«l^S«d'f.^"..S*sr^'''2e,'r''hiS'd.l''S£  ^\^'T  ^  T"^''''°r  "J.'""  ^-i^ 

without   decldrag  bow   tar   the  traitMs  mlabt  b<  'rom  this  decree  the  appeal  waa  taken,  and  the 

liable  to   the   aealgnee  (or  the  pracweds  of  ulei  question  upon  the  merits  is,  whether  the  word 

mentioned  somi  In  order  to  a  float  decrM,  Is  nol  '^^i  ^ui  properly  be  construed  to  embrace  con — 

neb  a  Onal  decree  aa  can  be  appealed  from  to  thli  Teyancea  which  were  made  before  the  law  wen^^ 

•""*■  into  operation. 

Before  proceeding  to  consider  this  queatioia^ 

THIS  waa  an  appeal  from  the  Circuit  Court  a  word  may  be  bestowed  upon  a  preliminary 
of    the   United    SUtes    for    Eaatem    Vir^  point,  which  is  alluded  to  bv  the  eounael   fD> 
ginla.  the   appellee   in  their  note,   but  not    fortnali^ 
The  cireumBtanees  of  the  case  aro  stated  in  made,  viz.,  whether  the  appeal  in  this  caae  was 
the  opinion  of  the  court.  welt  taken,  being,  as  it  is  said,  from  an  inter- 
it  waa  argued  by  Mr.  Lyons  for  the  plain-  iocutory  decree.    It  is  submitted,  that,  on  thb 
till  In  error,  and  Mr.  Brooke  and  Mr.  Hyers  foi  point,  there  can  be  no  difficulty.     The  decree 
the  appellees.  >nay  be  regarded  as  interlocutory  in  one  aenis, 
It  fa  not  deemed  neceasary  to  Insert  the  ar-  that  is,  as  being  made  before  the  cause  Is  final. 
gnments   of   counsel   upon   the    merits    of   the  iy    ended    and    removed    from    the    docket    of 
ease.  'the  court;   but  in  respect  to  its  own    [*SI1 
Mr.  Lyoni  stated  the  caae,  and  argued  the  effect  and  operation  the  decree  is  a  On^  one, 
preliminary  Question  of  jurisdiction,  as  follows:  tiecause  it  adjudges  and  determines  the  righta 
William  Allen,  of  the  city  of  Richmond,  a  9f  the  parties  to  the  property  in  controversy, 
merchant  tailor,  being  very  much  embarrassed  uid  all  that  remains  now  to  l>e  done  is  in  oxe- 
aiO*]  In  >iis  affairs,  though  he  believed  *him-  :ution  of  this  decree.    The  finality  of  a  deerea 
•elf  solvent,  on  the  £Oth  day  of  ,Ianuary,  IS42,  Iocs  not   depend  upon   its  termination  of   uie 
'    '                   ince  to  the  plaintiffs,  as  trus-  vhota    case,    but    upon    its    effect    in    settling 
!   conveyed    hia    whole    prop-  tlio   principles  of  the  cause,  and   adjudicating 
1  for  the  purpose  of  satisfy-  ^he  rights  of  Ihe  parties  to  the  subject  in  con- 
ing bis  debts.    The  conveyanoe  provides  for  all  ^roversy.    The  decree  in  this  cause  performa  all 
the  creditors  of  Allen   full  satisfaction  of  all  -hese   functions.     It   settles   all   the    principlea 
their  debts,  if  the  aaseta  be  sufficient,  but  dl-  )f  the  cause.    It  adjudges  the  righta  of  all  th^^ 
vides  them  Into  two  classes,  and  the  first  is  to  wrtiea,  plaintiffs  and  defendants,  to  the  anb— 
be  fully  paid  before  the  second  receives  any-  iect,  and  it  directa  the  defendants   who   hav^^ 
thing.      The    tnutees    took    possession    of   the  ^he  subject  to  deliver  it  up  to  the  plaintiS^^b 
truat  subject,  and  proceeded  co  convert  it  into  Ul  that  remains  now  to  be  done  ia  siniply  i-^^ 
money.    On  the  13th  of  August,  1842,  the  said  utecution  of  that  decree.    A  judgment  ia  not  ic^^. 
Allen  filed  his  petition,  praying  to  be  declared  a  «rlocutory   because   execution    must   be    msiT^^ 
bankrupt.     His  petition  was  allowed,  and  on  if  it.    Tm  deerae  night  have  directed  the  «..^b. 
the  7th  of  Beptember,  IM2,  he  waa  declared  a  lisnee  to  distribute  the  fund,  as  soon   aa  m    n 
bankrupt,  and  on  the  Ilth  of  January,  IMS,  he  ^ved  from  the  defendants,  among  the  ere^f  t. 
waa  duly  discharged  by  the  decree  of  the  court,  ira  of  Allen,  or  the  next  decree  may  do  ft,  ^-^d 

•~ fet  not  end  the  cause,  and  .when  the  funft.    [■ 

Mora.— As  to  what  Is  a  "Onal  decree-  or  Judg-  liatributed  an  appeal  may  be  wholly  unaT-Kti. 

r^.'K'VVo'lN"'^.  'ttt7T*9tU%^,  "«.»'«»«»•  th.^^'^yee.  it  th.  fun5  may     U 

»    1001;  aa  Lr^.  ««.  '  nsolvent. 

"'  Howu<4  a. 
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Again.  Why  should  the  parties  be  contin- 
ued in  expensive  litigation  in  the  oourt  below, 
«s  the  consequence  of  the  decree  already  pro- 
nounced, if  that  decree  be  erroneous,  and  ¥men 
no  such  litigation  and  expense  will  be  incurred 
if  that  decree  be  set  aside  and  a  correct  decree 
pronounced  T 

The  counsel  for  the  appellees  submitted  the 
question  of  jurisdiction  to  the  oourt  without 
arguing  that  branch  of  the  case. 

Kr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery  from  the  Cir- 
cuit Court  of  the  Eastern  District  of  Virginia. 

This  case  arises  under  the  bankrupt  law. 
William  Allen,  a  merchant  tailor  in  Richmond, 
being  embarrassed,  conveyed  his  whole  prop- 
erty to  the  plaintiffs,  as  trustees,  to  pay  his 
debts.  In  the  trust  deed  he  divides  his  cred- 
itors into  two  classes,  the  first  of  which  was  to 
be  fully  paid  before  the  second  received  any- 
thing. Shortly  after  this,  he  took  the  benefit 
of  the  bankrupt  law.  The  assignee  in  bank- 
ruptcy filed  his  bill  to  impeach  the  above  con- 
Teyance,  as  fraudulent  under  the  bankrupt 
law. 

In  their  decree,  the  Circuit  Court  ordered 
that  the  deed  executed  by  Allen,  as  above 
atated,  should  be  set  aside.  And,  without  de- 
ciding how  far  the  trustees  may  be  liable  to  the 
sissignee  for  the  sums  received  for  the  proceeds 
of  the  property,  which  may  have  been  paid 
212*]  over  by  them  to  the  creditors  of  *AlIen 
before  they  received  notice,  etc.,  the  court  or- 
dered and  decreed  that  the  trustees  should  de- 
liver over  the  property  conveyed  to  them  which 
had  not  been  disposed  of,  and  that  they  render 
sui  account  to  one  of  the  commissioners  of  the 
court  of  all  the  property  which  came  to  their 
hands,  or  either  of  them,  by  virtue  of  said  deed, 
and  of  money  paid  to  the  creditors,  etc.; 
which  account  the  said  commissioner  is  direct- 
ed to  state  and  settle,  and  report  tne  same  to 
the  oourt,  with  any  matters  specially  stated 
deemed  pertinent  by  himself,  or  which  may  be 
required  by  the  parties,  in  order  to  a  final  de- 
cree. 

This  decree  is  final  only  as  to  the  trust  deed. 
All  the  matters  arising  under  the  trust  are  re- 
ferred to  a  commissioner  for  a  statement  of  the 
account,  to  enable  the  oourt  to  enter  a  final 
decree.     There   is   no  sale  or  change  of  the 

f>roperty  ordered  which  can  operate  injurious- 
y  to  the  parties. 

Under  such  circumstances,  the  decree  not  be- 
ing final  as  to  the  whole  matter  in  controversy, 
the  appeal  must  be  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  and  it  appearing  to  the 
court  here  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  is  an  interlocutory  and  not 
a  final  one,  it  is  thereupon  now  here  ordered, 
adjudged  and  decreed  b^  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  for 
the  want  of  Jurisdiction. 
11  Ii.  ed* 


THE  PRESIDENT  AND  DIRECTORS  OF  THE 
BANK  OF  THE  METROPOUS,  Plaintiffs  in 
Error, 

▼. 

THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  NEW  ENGLAND  BANK 

Jury — proper  instructions  on  new  triaL 

Referring  to  the  case  of  The  Bank  of  the  Me- 
tropolis agulnst  the  New  England  BsDk,  reported  In 
1  floward,  284,  the  followrng  Instructious  to  the 
Jury  open  the  second  trial  would  have  carried 
out  the  opiuion  of  this  court,  viz. : 

iBt.  If,  upon  the  whole  evidence  before  them, 
the  jury  should  And  that  the  Bank  of  the  Metrop- 
olis, at  the  time  of  the  mutual  dealings  between 
them,  had  notice  that  the  Coniuionweaith  Hank 
had  no  interest  In  the  bills  or  notes  in  question, 
and  that  it  transmitted  them  for  collection  merely 
as  agent,  then  the  Bunk  of  the  Meiroi/o!is  was 
not  entitled  to  retain  against  the  New  England 
Bank  for  the  general  balance  of  the  account  with 
the  Commonwealth   Bank. 

2d.  And  if  the  Bank  of  the  Metropolis  had  not 
notice  that  the  Commoa wealth  Bank  was  merely 
an  agent,  but  regarded  and  treated  It  as  the  owner 
?;  }^^  R^P?*^  transmitted,  yet  the  Bank  of  the 
Metropolis  is  not  entitled  agalust  the  real  owners, 
unless  credit  was  given  to  the  Commonwealth 
Bank,  or  balances  suffered  to  remain  In  Its  hands, 
to  be  met  by  the  negotiable  paper  transmitted,  or 
expected  to  be  transmitted,  in  the  usual  coui-se  of 
the  dealings  between  the  two  Iranks. 

dealings  mentioned  In  the  testimony,  the  Bank  or 
the  MetrapoUs  regarded  and  treated  the  Common- 
wealth Bank  as  the  owner  of  the  negotiable  pauer 
which  It  transmitted  for  collection,  and  had  no  no- 
Uce  to  the  contrary,  and,  upon  the  credit  of  such 
remittances,    made    or    anticipated    In    the    usual 

f?n,i?**i?J.*S"??  between  tbem,  balances  were, 
from  time  to  time,  suffered  to  remain  In  the 
bunds  of  the  Commonwealth  Bank,  to  be  met  by 
ifcl^iP^^r®*^.  of  such  negotiable  paper,  then  thi 
Bank  of  the  Metropolis  la  entitled  to  retain 
against  the  New  Kngland  Bank  for  the  balance 
of  accoont  due  from  the  Commonwealth  Bank. 

THIS  case  was  brouglit  up  by  writ  of  error 
from  the  Circuit  Court  of  tlie  United 
States  for  tlie  District  of  Columbia,  sitting  for 
the  County  of  Washington. 

It  was  the  same  case  which  was  before  this 
coi^t  at  January  Term,  1843,  and  is  reported  in 
1  Howard,  234.  It  is  unnecessary,  therefore, 
to  state  again  the  facte  of  the  case  which  exist- 
ed |>rior  to  that  report. 

Ihe  Supreme  Court  having  reversed  the 
judgment  of  the  Qrcuit  Court,  and  directed  it 
to  award  a  venire  facias  de  novo,  the  cause 
came  up  again  for  trial  in  the  Circuit  Court,  at 
March  Term,  1844.  The  result  of  the  second 
trial  was  a  Judgment  in  favor  of  the  New  Eng- 
land  Bank  for  $4,245.24,  with  interest  upon 
parts  of  this  sum  from  various  times. 

The  evidence  offered  on  the  part  of  the 
plaintiff,  and  also  that  on  the  part  of  the  de- 
fendant, are  stated  in  the  bill  of  exceptions, 
with  a  reference  to  a  great  number  of  letters 
and  accounts.  This  evidence  must  be  inserted 
m  substance,  in  order  to  render  intelligible  the 
prayers  to  the  court  The  first  prayer  was 
made  by  the  defendant,  and  does  not  appear 
to  have  been  excepted  to  by  the  plaintiff,  al- 
though granted  by  the  court;  but  the  plaintiff 
then  made  a  prayer  for  himself,  which  was 
also  granted  by  the  court,  and  excepted  to  by 
the  defendant,  and  upon  this  exception  the 
cj»e  came  up.  But  the  ease  cannot  be  fully 
understood  without  spreading  aU  this  upon  the 
report  of  it. 
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Evidence  on  the  part  of  the  plaintiff,  w\z.,  the 
New  England  Bank. 
On  the  trial  of  this  cause,  the  plaintiffs,  to 
maintain  the  issue  on  their  part  joined,  offered 
evidence  tending  to  show,  that,  from  the  year 
1834  to  the  year  1838,  there  had  been  extensive 
mutual  dealmgs  between  the  Bank  of  the  Me- 
tropolis, in  the  dtv  of  Washington,  and  the 
Commonwealth  Bank,  a  bank  in  Boston,  in  the 
State  of  Massachusetts,  at  which  place  the 
plaintiff's  bank  is  also  situated;  that  both  of 
these  banks  (the  Metropolis  and  the  Common- 
wealth) were  selected  by  the  government  of  the 
United  States  as  deposit  banks,  and  in  conse- 

?[uence  became  extensively  employed  as  agents 
or  other  banks,  and  for  indivMuals,  in  the 
transmission  of  negotiable  paper  for  collection 
214*]  *in  the  manner  usual  among  such  in- 
stitutions; that  the  usage  well  known  and  es- 
tablished universally  in  the  District  of  Colum- 
bia, and  throughout  this  country,  in  such  cases, 
is  for  the  holder  of  negotiable  paper  to  indorse 
and  deliver  it,  without  any  consideration,  to 
a  bank  (or,  if  the  bank  is  the  holder,  to  another 
bank),  to  be  indorsed  and  delivered  hj  such 
bank  with  which  it  has  been  so  deposited  to 
another  bank,  and  so  on  to  transmit  it  from 
bank  to  bank  till  it  reaches  its  place  of  desti- 
nation; that  when  it  is  paid,  the  proceeds  are 
credited  to  the  bank  by  which  it  was  last  in- 
dorsed,   and    by    that   bank    to    its    indorser, 
and    so    on    back    to    the     owner;     but    it 
is  not  usual  for  the  banks  to  remit  the  precise 
amount  so  collected  at  the  time  of  such  collec- 
tions, but  to  place  the  same  to  the  general  cred- 
it of  the  bank  from  which  it  was  received,  to 
be  settled  by  drafts  or  otherwise,  as  mi^ht  be 
most  convenient  for  such  banks  respectively; 
and  in  case  of  nonpayment,  the  costs  thereof 
and  postage  are  charged  from  the  one  bank  to 
the  other  till  the  owner  is  charged  therewith; 
that  it  is  also  the  usage  and  custom  of  the 
banks  receiving  such  paper  to  treat  it  in  all 
respects  as  they  do  their  own  paper,  but  it  is 
not  usual  for  any  bank  to  purchase  negotiable 
paper  from  another  bank.    That  the  said  Bank 
of  the  Metropolis  and  the  said  Commonwealth 
Bank  were  extensively  engaged  in  collecting 
and  remitting  to  each  other  for  collection,  on 
account  of  other  banks  and  individuals,  nego- 
tiable  paper,  deposited  with  either  for  that 
purpose,  and  in  that  business  they  conformed 
to  the  usage  aforesaid  in  the  mode  of  trans- 
mitting Bu3x  paper  by  indorsement,  and  also  in 
the  mode  of  keeping  their  accounts  of  such 
business;  and  it  waa  the  uniform  practice  of 
the  said  Commonwealth  Bank,  in  transmitting 
sueh  paper,  to  aooompany  the  same  with  a 
letter,  advising  the  Bank  of  the  Metropolis 
that  it  was  "forwarded  for  collection"  (letters 
copied  in  paees  22,  etc.) ;  but  in  some  instances 
they  transmitted  negotiable  paper  by  letters  in 
the  following  form  (copied  in  pages  25,  etc) ; 
that  in  the  course  of  the  said  dealing  between 
the  said  two  banks,  repeated  instances  occurred 
in  which  the  Bank  of  the  Metropolis  directed 
the  said   Commonwealth   Bank  to  deliver  to 
third  parties  negotiable  paper,  which  had  been 
forwarded  by  the  former  to  the  latter;  and 
such   direction   was   complied   with,  and   the 
paper  delivered  aooordinff  to  such  order,  without 
reference  to  the  state  of  the  accounts  between 
the  said  two  banks;  and  also,  that  either  of 
the  said  two  banks  drew  upon  the  other,  from 
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time  to  time,  or  directed  remittances  to  be 
made,  without  having  regard  to  the  negotiable 
paper  which  had  been  before  them,  or  was  ex- 
pected to  be  remitted  for  collection. 

They  further  offered  evidence  tending  to 
show  that,  durhig  *the  fall  of  the  year[*915 
1837,  the  plaintiffs,  being  the  holders  of  certain 
negotiable  paper  coming  due  in  the  District  of 
Columbia,  at  various  times  during  the  said 
fall  and  winter,  indorsed  and  delivered  such 
paper  to  the  said  (Commonwealth  Bank,  without 
consideration,  as  the  agent  of  the  plaintiffs  for 
that  purpose,  and  according  to  the  usage  and 
custom  above  stated,  to  be  transmitted  by  said 
Ck>mmonwealth  Bank  to  the  said  District  for 
collection;  and  the  said  Commonwealth  Bank, 
from  time  to  time,  as  it  received  the  said  pa- 
per from  the  plaintiffs,  indorsed  and  delivered 
the  same,  without  consideration,  and  according 
to  the  said  usaj^e  and  custom,  to  the  said  de- 
fendants, and  m  delivering  them  to  defend- 
ants, they  advised  defendants  that  such  paper 
was  forwarded  for  collection. 

That  on  the  13th  dav  of  January,  1838,  there 
were  in  the  hands  of  the  defendants  certain 
bills  and  notes,  the  property  of  the  plaintiffs, 
and  which  had  been  indorsed  and  delivered  by 
plaintiffs  to  the  Commonwealth  Bank,  in  man- 
I  ner  and  according  to  the  usase  and  custom 
above  stated,  for  collection,  without  considera- 
tion, and  which  had  been  indorsed  by  the  last 
mentioned  bank  to  the  Bank  of  the  Metropolis, 
and  forwarded  to  the  said  defendants  in  letters, 
advising  them  in  every  instance  that  the  said 
paper  was  forwarded  for  collection;  that  on  the 
said  13th  day  of  January,  1838,  the  said  Com- 
monwealth Bank  gave  to  the  plaintiffs  an  order 
in  writing,  addressed  to  the  defendants,  as  fol- 
lows (copied  in  pa^e  27,  etc);  that  the  said 
letter  was  immediately  forwarded  by  due 
course  of  mail  to,  and  received  by,  the  de- 
fendarts;  that  the  said  negotiable  paper 
amounts  to  the  sum  of  $4,466.75;  that  none  of 
the  said  paper  was  due  or  had  been  paid  to 
the  defendants  at  the  time  of  the  receipt  by 
them  of  said  order  of  the  13th  January,  1838, 
except  the  sum  of  $241.01,  and  that  sum  haul 
been  carried  to  the  credit  of  the  Commonwealth 
Bank  in  the  general  account  with  said  bank, 
and  that  the  residue  of  the  said  paper  wmm 
afterwards,  and  before  the  bringing  of  this  suit, 
paid  to  the  said  defendants ;  that  the  said  nego- 
tiable paper,  in  the  said  order  of  the  13th  Janu- 
ary, 1838,  mentioned,  was  part  of  the  paper  in- 
dorsed and  delivered  in  the  fall  of  1837,  as 
above  stated,  to  the  Ck>mmonwealth  Bank  by 
the  plaintiffs,  according  to  the  usage  and  cus- 
tom above  stated,  without  consideration,  to  be 
collected  for  the  plaintiffs,  according  to  the 
said  usage  and  custom,  and  was  at  the  time  of 
such  delivery,  and  ever  after,  the  property 
of  the  plaintiffs. 

And  the  plaintiffs  further  offered  in  evidence 
the  following  deposition  of  Charles  Hood,  vis. : 

*%  Charles  Hood,  now  of  Dorchester,  in  the 
County  of  Norfolk,  *in  Massachusetts,  [*!!• 
formerly  of  the  city  of  Boston,  in  the  County 
of  Suffolk,  on  oath  depose  and  say,  that  I  warn 
cashier  of  the  Commonwealth  Bank  from  the 
time  of  its  commencing  to  the  time  of  its 
dosing  business;  said  baak  having  been  a  bank 
established  by  law  in  the  Commonwealth  of 
Massachusetts,  and  having  transacted  business 
in  Boston.    I  further  depose  and  aay,  that  Um 
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papers  exhibited  by  me  to  the  magistrate  tak- 
ing my  deposition,  for  the  purpose  of  being  an- 
nexed thereto,  and  marked  A,  B,  and  G  (copied 
in  page  33,  etc.),  are  original  accounts  current 
rendered  by  the  Bank  of  the  Metropolis,  in 
Washington  city,  to  said  Commonwealth  Bank. 
'The  said  papers  are  all  the  accounts  ren- 
dered by  the  said  Bank  of  the  Metropolis  to  the 
Bald  Commonwealth  Bank,  which  I  can  now 
And;  said  Bank  of  the  Metropolis  rendered  one 
or  more  accounts  subsequent  to  these,  which  I 
cannot  find,  the  same  having  been  lost  or  mis- 
Uid.    I  cannot  find  any  previous  account  ren- 
dered by   said   Bank  of  the  Metropolis.     The 
principal  part  of  the  items  on  the  credit  side  of 
said  account  consists  of  checks  and  drafts  drawn 
by  said  Bank  of  the  Metropolis  on  said  Com- 
monwealth Bank;  each  draft  or  check  being  in- 
dicated in  the  account  by  its  number.    I  fur- 
ther depose  and  say,  that  there  was  not,  to  my 
knowledge,    at    any    time    any    agreement    or 
Understanding  between  said   two  banks,  that 
the  balances  due,  from  time  to  time,  from  one 
bank  to  the  other,  should  be  suffered  to  remain 
in  the  hands  of  either,  to  be  met  by  the  proceeds 
of  negotiable  paper  already  transmitted,  or  ex- 
pected to  be  transmitted,  in  the  usual  course  of 
buBiness  between  them.    If  there  had  been  any 
such  understanding  or  agreement  between  said 
banks,  I  have  not  the  least  doubt  I  should  have 
known  it.    There  was  no  usage  or  practice  be- 
tween said  banks  to  allow  any  such  balances 
due  to  the  Commonwealth  Bank  to  remain  un- 
drawn for,  to  be  met  by  the  proceeds  of  nego- 
tiable  paper   transmitted,   or   expected   to   be 
transmitted.    I  do  not  know  of  any  usage  or 
practice  on  the  part  of  the  Bank  of  the  Me- 
tropolis to  allow   balances  due  to  said   bank 
from  the  Commonwealth  Bank  to  remain  un- 
drawn  for,   to  be  met  by   proceeds   of   paper 
transmitted,  or  to  be  transmitted,  in  the  usual 
eourae  of  business  between  said  banks.    I  fur- 
tl^er  depose  and  say,  that,  in  fact,  the  Common- 
wealth Bank  drew  on  the  Bank  of  the  Metropo- 
lis for  its  balances  as  often  as  its  business  or  con- 
venienoe  required,  without  reference  to  the  ne- 
gotiable paper  held  at  the  time,  or  expected  to 
Be  transmitted  in  the  usual  course  of  business^ 
for^  payment  or  collection,  between  said  banks. 
Iliia  practice  was  uniform.    I  further  depose 
&zid  say,  that,  in  pursuance  of  an  understanding 
l>etween  said  banks,  each  of  them  occasionally 
ai7*]  overdrew  *upon  the  other,  as  its  con- 
venience required.     I  further  depose  and  say, 
tlie  two  papers  exhibited  by  me  to  the  magis- 
tntte  taking  this  deposition,  for  the  purpose  of 
being  annexed  thereto,  marked  D,  E  (copied  in 
page  65,  etc.,)  are  true  copies  of  letters  trans- 
niitted  by  said  Commonwealth   Bank   to  said 
Hank  of  the  Metropolis,  at  or  about  the  time 
of  their  respective  dates.    I  further  depose  and 
say,  that  the  said  two  banks  were,  among  oth- 
cra,  originally  selected  as  deposit  banks  by  the 
government.    The  deposit  banks  became  exten- 
sively the  agents  of  other  banks  and  institu- 
tions, for  the  purpose  of  making  collections  in 
v^a.rious  and  distant  parts  of  the  United  States, 
ft  has  never  been  the  practice  of  banks,  as  far 
^^  I  know,  to  purchase  negotiable  paper  held 
^y  other  banks,  and  take  the  indorsement  of 
^^i£h  other  banks,  or  without  such  indoi'sement. 
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number  of  letters  and  accounts  which  had  been 
transmitted  between  the  Bank  of  the  Metropo* 
lis  and  the  Commonwealth  Bank. 

The  evidence  offered  on  the  part  of  the  Bank 
of  the  Metropolis  was  as  follows: 

"And  the  said  defendants,  in  order  to  main- 
tain and  prove  the  issue  on  their  part,  gave  to 
the  jury  competent  and  leeal  evidence  tending  to 
prove  that  it  is  and  has  long  been  the  uniform 
practice  and  usage  of  the  banks  in  the  District 
of  Columbia,  when  commercial  paper  is  trans- 
mitted to  it  for  collection  by  banks  or  individ- 
ual^j  nh>n  indorsed  by  the  party  so  remitting 
it,  and  in  the  absence  of  information  that  any 
other  person  or  party  has  an  interest  therein, 
to  treat  and  deal  with  the  party  so  making  the 
remittance  as  the  owner  of  the  same,  the  pro- 
ceeds, when  received,  are  credited  to  his  ac- 
count, and  he  is  charged  in  said  account  with 
all  the  expenses  attending  the  same,  as  costs, 
protests,   postage,  etc.    "Hiat   this   usage   and 
practice  uniformly  prevailed  in  the  dealings  be- 
tween the  said  Commonwealth  Bank  and  the 
Bank  of  the  Metropolis;   that  they  mutually 
transmitted  funds  and  paper  of  different  kinds 
to  each  other,  government  drafts,  certificates  of 
deposit,  bills,  notes,  and  drafts  of  private  indi- 
viduals; that  all,  of  every  description,  were  car- 
ried into  the  general  accounts  current  between 
the  two  institutions,  which  are  both  banking  in- 
stitutions, re^larly  and  duly  chartered,  and  en- 
gaged exclusively  in  the  business  of  banking; 
that,  in  the  account  current,  each  bank  was  reff- 
ularly  credited  by  the  other  with  the  proceeds 
of  all  such  commercial  paper  thus  received  bj 
it  from  the  other,  when  collected,  and  charged 
with  the  costs  of  collection,  protests,  and  post- 
age connected  with  the  same.    That  on  the  Idth 
of  *  January,  1838,  the  said  Bank  of  the  [*218 
Metropolis  was  in  the  possession  of  the  bills, 
drafts,  notes,  etc.,  being  all  commercial  and  ne- 
gotiable paper,  enumerated  and  mentioned  in 
the  said  fetter  from  C.  Hood  of  that  date,  the 
same  having  been,  from  time  to  time,  transmit- 
ted by  said  Commonwealth  Bank  to  said  Bank 
of  the  Metropolis,  in  the  course  of  their  said 
mutual  dealings  and  business,  in  letters;  which 
letters  from  said  Commonwealth  Bank,  so  far 
as  they  are  deemed  material,  are  as  follows 
(copied  in  the  record).  That  each  of  said  drafts, 
bills,  notes,  etc.,  was  indorsed  by  the  payees 
thereof,  respectively,  to  the  New  England  Bank, 
specially  indorsed  by  the  cashier  of  said  New 
England  Bank  to  the  cashier  of  the  Common- 
wealth  Bank,  and  by  him  likewise  specially 
indorsed  to  the  cashier  of  the  Bank  of  the  Mo- 
tropolis,  that  the  same  had  all  been  transmit- 
ted  within  the  two  or  three  months  preceding 
the  said  13th  of  January;  that  all  said  paper 
was  indorsed  and  transmitted  in  the  same  form 
in  which  paper  the  property  of  the  bank  remit- 
ting the  same  was  indorsed  and  sent.    That  the 
said  Commonwealth  Bank  failed,  and  became 
publicly  insolvent,  early  in  January,  1838,  be- 
fore the  said  letter  of  the  13th  of  January  was 
written;  that  said  letter  contained  and  gave  the 
first  information,  or  notice,  ever  received  by 
the  Bank  of  the  Metropolis,  that  said  New  Eng- 
land Bank  was,  or  claimed  to  be,  the  owner  of 
said  paper  so  held  by  the  Bank  of  the  Metrop- 
olis.   That  the  accounts  between  said  parties, 
so  kept  as  aforesaid,  were  le^larV^  x^^^\n^\s^^ 
and  transmitted  tiom«  said  \»aakm  x«vMfiX.\\^i 
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(the  Commonwealth  and  Blietropolia  banks) ,  and 
no  objection  was  eTer  made  to  the  form  or 
manner  thereof,  the  last  of  which  is  here  in- 
serted (A,  defendants'  statement,  copied  in  the 
record);  that  the  balances  were  sometimes 
large,  sometimes  small,  sometimes  in  favor  of 
the  one,  sometimes  of  the  other;  that  on  the 
24th  of  November,  1887,  the  balance  was  in 
favor  of  the  Ck>mmonwealth  Bank  to  the 
amount  of  $2,200;  that  at  the  time  the  said 
letter  of  ISth  of  January,  1838,  was  written 
and  received,  the  balance  due  to  th«  Bank  of 
the  Metropolis  was  $3,541.17^." 

Defendant's  Prayer. 

Whereupon  the  defendants,  by  their  counsel, 
prayed  the  court  to  instruct  the  jury — 

That  if,  from  the  evidence  aforesaid,  they 
shall  find  that  the  course  of  dealing  between 
the  said  Commonwealth  Bank  and  the  Bank  of 
the  Metropolis,  as  stated  in  said  evidence,  s«- 
tually  existed,  and  had  continued  for  several 
vears  prior  to  January,  1838;  that  their  deal- 
ings had  been  mutual  and  extensive;  that  ac- 
counts current  existed  between  them,  in  which 
219*]  they  were  respectively  ^credited  with 
the  proceeds  of  all  notes,  bills,  drafts,  etc., 
transmitted  to  the  other  for  collection  when 
the  same  were  received,  and  charged  with  all 
the  expenses  attending  the  same,  as  postage, 
costs  of  protests,  etc;  that  from  time  to  time 
such  accounts  were  regularly  transmitted  from 
each  to  the  other,  which  accounts  were  mutual- 
ly acquiesced  in  without  objection;  that  the 
balfuioes  on  the  account  current  fluctuated  from 
time  to  time,  according  to  the  amount  of  money, 
bills,  notes,  etc.,  remitted;  that  upon  the  credit 
of  such  negotiable  paper  thus  transmitted  or 
expected  to  be  sent,  or  upon  the  credit  of  such 
mutual  dealings,  each  party  was  in  the  practice 
of  drawing  and  accepting  drafts  and  orders  on 
or  by  the  other;  that  said  banks  uniformly  re- 
ceived the  notes,  bills,  drafts,  etc,  transmitted 
by  the  other  for  collection,  and  always  regarded 
and  treated  them  as  the  property  of  the  other; 
that  the  notes,  drafts,  and  bills  enumerated  in 
the  letter  from  C.  Hood  to  Q.  Thomas  of  the 
13th  of  January,  1838,  were  also  received,  re- 
garded, and  treated;  that  the  defendants  had 
no  notice  or  knowledge,  until  the  receipt  of 
said  letter  of  the  13th  of  January,  1838,  that 
said  Commonwealth  Bank  was  not  the  absolute 
and  only  owner  of  the  same;  or  that  plaintiffs 
had  any  interest  in,  or  claim  to,  the  same ;  that 
said  Commonwealth  Bank  became  insolvent 
some  few  days  prior  to  the  said  13th  of  January, 
1838,  at  which  time  the  Bank  of  the  Metropolis 
had  in  its  possession,  so  held  and  received  in  the 
course  of  said  mutual  business,  the  notes,  bills, 
etc.,  mentioned  in  said  letter  of  13th  of  Janu- 
ary, 1838;  that  in  the  course  of  said  mutual 
business,  it  was  the  practice  and  usage  of  each 
of  said  banks  (the  Commonwealth  and  the  Me- 
tropolis) to  draw  upon  the  other,  as  its  exigen- 
cies or  conveniences  required,  even  beyond  the 
amount  of  the  balances  then  due  to  it  on  gen- 
eral account,  which  drafts  it  was  also  their 
usage  and  practice  to  accept  and  i>ay  on  the 
cremt  of  anticipated  remittances  of  negotiable 
paper  or  funds,  or  on  the  credit  of  such  mutual 
dealings  and  course  of  business;  and  it  was  also 
the  practice  and  usage  of  both  said  banks  to 
suffer  and  permit  ascertained  balances  to  lie 
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undrawn  for  on  the  same  credits;  t^at  at  tbs 
time  the  said  Commonweal  h  Bank  biicame  in- 
solvent, and  when  said  letttn*  of  Jinnary  ISth, 
1838,  was  written  and  recaived,  then)  was  a 
balance  of  $2,900,  or  other  sum  due  on  faid  gen- 
eral account  from  said  Commonwealth  Bank  to 
the  Bank  of  the  Metropolis;  then  the  defend- 
ants were  entitled  to  hold  and  retain  the  said 
notes,  drafts,  bills,  etc,  so  in  their  possession, 
and  the  proceeds  of  the  same,  when  received, 
until  the  tender  or  payment  of  ipucL  balance; 
and  the  plaintiffs  are  not  entitled  *^^o  recover  in 
this  action,  until  they  show,  to  the  ^satisfaction 
of  the  jury,  that  before  action  brought 
*such  balance  was  paid  or  tendered  to  [*320 
said  defendants.    Which  was  given. 

Defendants'  Bill  of  Exceptions. 

And  thereupon,  and  after  the  court  had  given 
the  said  instruction  to  the  jury  on  the  prayer  of 
said  defendants,  the  plaintiff  prayed  the  court 
to  instruct  the  jury,  that  if,  from  the  evidence 
aforesaid,  the  jury  shall  find  that  the  notes 
mentioned  in  the  said  letter,  dated  the  13th  day 
of  January,  1838,  from  Charles  Hood,  cashier  of 
the  Commonwealth  Bank,  to  Georce  Thomas, 
cashier  of  the  Bank  of  the  Metropolis,  were  re- 
ceived by  the  said  Commonwealth  Bank  from 
the  said  plaintiffs'  and  were  at  the  time  of  sueh 
receipt  the  property  of  the  plaintiffs. 

That  they  were  deposited  by  the  plaintiffs 
with  the  said  Commonwealth  Bank,  to  be  trans- 
mitted bv  it  for  collection  only. 

That  the  said  Commonwealth  Bank  received 
the  said  notes  only  as  the  agent  of  the  plain- 
tiffs, and  without  giving  any  consideration  for 
them,  or  receiving  any  compensation  as  such 
agent  to  transmit  them  for  collection,  and  nev- 
er had  any  right,  title,  or  interest  in,  or  claim 
or  lien  upon,  the  said  notes,  except  as  agent,  as 
aforesaid. 

That  the  said  Commonwealth  Bank,  as  agent 
as  aforesaid,  and  not  otherwise,  did  in  fact 
transmit  the  said  notes  to  said  defendant  for 
collection  only. 

That  the  said  notes  were  indorsed  by  the 
cashier  of  the  plaintiffs,  as  cashier,  and  bv  the 
cashier  of  the  said  Commonwealth  Bank,  as 
cashier,  in  the  mode  and  form  commonly  used 
b^  banks  in  the  United  States  in  the  transmis- 
sion of  n^otiable  paper  deposited  with,  and 
transmitted  through,  such  banks  for  collection. 

That  the  usage  to  deposit  in  one  bank  such 
paper  so  indorsed  to  be  transmitted,  and  for 
such  deposit  bank  to  indorse  such  paper  in  the 
manner  aforesaid,  and  to  transmit  the  same 
so  indorsed  to  another  bank,  is  a  common  usage 
throughout  the  United  States,  and  that  the  cus- 
tom so  to  indorse  such  negotiable  paper  is  uni- 
versal. 

That  the  Bank  of  the  Metropolis  and  the 
iaid  Commonwealth  Bank  were  extensively 
engaged  as  the  agents  of  other  banks,  and  with 
each  other,  in  the  transmission  for  collection 
and  in  the  collection  of  negotiable  paper  belong- 
ing to  third  parties,  in  the  years  1836  and  1837, 
in  various  and  distant  parts  of  the  United 
States;  and  that  the  common  form  of  indorse- 
ment used  in  the  transmission  of  such  negoti- 
able paper  by  the  said  Commonwealth  Bank 
and  tne  Bank  of  the  Metropolis  was  such  as 
was  *used  by  the  said  C^t^mmon wealth  [*221 
Bank  in  the  indorsement  and  transmission  of 
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•aid  notes,  for  the  proceeds  of  which  this  suit 
is  brought;  and  that  neither  of  the  said  banlcs, 
under  the  said  usage  and  custom,  held  the 
other  liable  upon  such  indorsement. 

That   the   said   notes   last   mentioned   were 
transmitted  to  the  said  banlc  of  the  Metropolis 
in  letters,  notifying  the  defendants  that  they 
were   transmitted   for   collection   in   the   form 
commonly  used  by  said  banks  in  transmitting 
negotiable  paper  for  collection,  and  with   no 
other  intention  as  to  who  was  the  real  owner 
of  such  negotiable  paper;  then  it  is  competent 
for  the  jury  to  infer  from  the  fscts  aforesaid, 
that  the  defendants  had  notice  that  the  said 
paper  was  transmitted  by  the  said  Common- 
Wealth  Bank  ss  agent,  and  not  as  the  owner 
thereof.    And  if  the  jury  shall  so  find,  then  the 
plsintitf  is  entitled  to  recover,  notwithstanding 
the  jury  shall  find  that  the  said  Commonwealth 
Bsjik  and  the  Bank  of  the  Metropolis  treated 
each  other  as  the  true  owners  of  the  paper  so 
remitted;  and  notwithstanding  the^  shall  fur- 
ther find  that  balances  were,  from  time  to  time, 
su^cred  to  remain  in  the  hands  of  each  other, 
to    ^  °>et  by  the  proceeds  of  negotiable  pa- 
per   deposited,  or  expected  to  be  transmitted, 
^   €he  usual  course  of  dealing  between  them; 
and   notwithstanding    the    course    of    dealing 
ittfkted  in  the  instruction  heretofore  given  at 
tixe  instance  of  the  defendants. 

fo  the  giving  of  which  instruction,  as 
p^-^yed,  the  counsel  for  the  defendant  object- 
ed »  but  the  court  overruled  such  objection,  and 
instructed  the  jury  as  reouested;  to  which  the 
(L^ pendant,  by  his  counsel,  excepts,  and  prays 
ttm^  court  to  seal  this  bill  of  exceptions,  which 
i^  accordingly  done,  this  6th  day  of  Sep- 
t^vxber,  1844.  W.  Cranch,  [seal.] 

James  S.   Morsell.  [seal.] 
"(Jpoii  this  exception  the  case  came  up  to  this 
eoairt. 

It  was  argued  by  Mr.  Coxe  for  the  plaint ifT 
Iza  error,  and  Mr.  Bradley  for  the  defendant  in 
error. 

Mr.  Coze^  for  the  plaintiff  in  error: 
This  cause  was  before  this  court  In  1843, 
WLWid  is  reported  in  1  Howard,  234. 

The  proceedings  remain  as  they  originally 
stood.  The  evidence  on  the  second  trial  is 
supposed  to  be  substantially  the  same  as  on 
tbe  first. 

On  the  former  argument,  this  court  decided, 
tbat,  wherever  a  banker  has  advanced  nionc^- 
to  another,  he  has  a  lien  on  all  the  paper  securi- 
ties which  are  in  his  hands  for  the  amount  of 
922*]  *his  general  balance,  unless  such  secu- 
rities were  delivered  to  him  under  a  particular 
agreement.     1   Howard,  239.    That   the   paper 
in  question  was,  however,  the  property  of  the 
New  England  Bank,  and  was  indorsed  and  de- 
livered U>  the  Commonwealth  Bank  for  collec- 
tion, without  consideration,  as  its  agent,  in  the 
ordinary   course   of  business,   it   being   usual, 
and  indeed  necessary,  so  to  indorse  it  in  order 
to  enable  the  agent  to  receive  the  money.    Yet 
the  possession  of  the  paper  was  prima  facie  ev- 
idence that  it  was  the  property  of  the  last  men- 
tioned bank;  and,  without  notice  to  the  contra- 
il* the  plaintiff  in  error  had  a  right  so  to  treat 
it,    and   was   under   no   obligation    to   inquire 
^^hether  it  was  held  as  agent  or  owner,     ibid. 
The  instructions  asked  of  the  court  by  the 
l>airties  nBpective^,  Mre  found  in  the  present 


record,  pp.  31-88.  The  court  gave  both,  as 
asked,  in  the  defendant's  statement,  the  facts 
given  in  evidence  are  detailed.  In  the  instnie- 
tion  given  at  the  instance  of  plaintiff,  some 
portion  of  these  facts  is  stated.  The  main  dif- 
ference between  the  two  seems  to  consist  in 
this.  In  the  defendant's  prsyer,  the  supposed 
state  of  facts  to  be  found  by  the  jury  includes 
this,  "that  the  defendant  had  no  notice  or 
knowledge,  until  the  receipt  of  said  letter  from 
0.  Hood  to  G.  Thomas,  of  the  13th  January, 
1838,  that  said  Ck>mmon wealth  Bank  was  not 
the  absolute  and  only  owner  of  the  same,  ot 
that  plaintiff  had  any  interest  in  or  claim  to 
the  same." 

In  the  plaintiiTs  prayer,  the  court  is  called 
upon  to  instruct  the  jur}',  that  "it  is  competent 
for  them  to  infer,  from  the  facts  aforesaid,  that 
the  defendant  had  notice  that  the  said  paper 
was  transmitted  by  the  Commonwealth  Bank 
as  agent,  and  not  as  the  owner";  and  so  find- 
ing, their  verdict  should  be  for  plaintiff. 

The  main,  if  not  the  entire,  ground  upon 
which  the  plaintiff  below  rested,  to  estsblish 
this  fact  of  notice,  is  the  usage  to  deposit  In 
one  bank  indorsed  paper  to  be  transmitted  to  a 
distant  bank  for  collection,  and  for  the  bank 
with  whom  such  deposit  is  made  to  indorse 
and  transmit  the  same,  as  was  done  in  this  case. 

The  prayer  to  the  court  below,  offered  on 
the  part  of  the  bank  of  the  Metropolis,  was  in 
nearly  the  words  of  this  court  in  the  former 
case.  [Mr.  Coxe  then  read  and  compared  the 
prayer  with  the  opinion  of  the  court  in  1  How- 
ard, 234.] 

Mr.  Bradley,  for  the  defendant  in  error,  laid 
down  the  following  propositions: 

1st.  There  was  evidence  to  go  to  the  jury  to 
sustain  each  one  of  the  propositions  stated  in 
the  prayer  granted  by  the  •Circuit  [•238 
Court,  and  the  granting  of  which  is  alleged  as 
error. 

2d.  The  inference  which  the  court  instmet- 
ed  the  jury  it  was  competent  for  them  to  draw 
was  fully  justified  by  those  propositions. 
And, 

3d.  If  that  inference  was  drawn  by  the 
jury,  the  instruction  of  the  court  was  right. 

In  maintaining  these  propositions,  it  is  pro- 
posed to  show — 

1st.  That  the  Commonwealth  Bank  was  the 
agent  of  the  defendant  in  error  for  a  particular 
purpose,  in  the  course  of  a  well  known  and 
long  established  business,  the  usages  of  which 
required  the  employment  of  sub-Sj^nts,  who 
are  responsible  directly  to  the  principal,  and 
the  plaintiff  in  error  was  sub-agent. 

2d.  That  no  agreement  or  understanding  be- 
tween the  a^nts  could  destroy  or  in  any 
manner  impair,  the  rights  of  the  principal,  ho 
being  Icnown,  and  not  a  party  or  privy  to  suob 
agreement. 

3d.  That  no  lien  could  have  existed  in  favor 
of  the  plaintiffs  in  error  for  any  balance,  gen- 
eral or  otherwise,  due  to  them  from  their  corre- 
spondent, the  Commonwealth  Bank,  whieh 
could  attach  to  the  negotiable  paper,  or  the 
proceeds  thereof,  of  the  defendants  in  error, 
forwarded  to  them  by  that  bank  for  collection, 
in  the  course  of  the  regular  business  of  collect* 
ing. 

4th.  There  is  abundant  evidence  to  show^ 
that   the   lub-agi&nUi  Uu^  ^Aa^ik\.\SL%  Vbl  vrrat^ 
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knew,  or  might  and  ought  to  have  known,  that 
they  were  not  the  property  of  the  Common- 
wealth Bank,  but  had  been  forwarded  for  ac- 
count of  others.    And, 

There  is  no  error  in  the  instruction  given  by 
the  Circuit  Court. 

On  the  first  proposition,  Mr.  Bradley  cited  0 
East,  12;  7  Bingh.  284;  6  Mass.  430;  19  Yes. 
299;  1  Rose,  154,  243,  232;  1  Bos.  &  Pull.  648. 
546. 

The  Commonwealth  Bank  was  an  agent  in 
the  course  of  a  well  understood  and  long  estab- 
lished business,  the  course  of  which  required 
the  employment  of  sub-agents.  Its  whole  au- 
thority was  to  appoint  a  sub-agent.  Triplett 
V.  Bank  of  Washington,  1  Peters,  28,  80,  35. 

The  known  usages  of  trade  and  businesh 
often  become  the  true  exponents  of  the  nature 
and  extent  of  an  implied  authority;  for  in  all 
such  cases  the  presumption  is,  the  agency  is  to 
be -exercised  according  to  the  practice  which 
are  allowed  and  justified  by  such  usages,  etc. 
2  Kent's  Com.  lect.  41,  pp.  614,  616,  4th  ed; 
Wilshire  v.  Sims,  1  Camp.  258;  Young  v.  Cole, 
4  Scott,  489. 

A  person  who  employs  a  broker  must  be 
224*]  supposed  to  ^ve  *him  authority  to  act 
as  other  orokers  m  like  cases.  Dalton  v. 
Tatham,  10  Adolph.  &  £11.  27,  29,  30. 

A  person  who  employs  a  broker  on  the  stock 
exchange  impliedly  gives  him  authority  to  act 
in  accordance  with  the  rules  there  established, 
though  such  principal  may  be  ignorant  of  the 
rules. 

Every  authority  as  agent  carries  with  it  or 
includes  all  the  powers  which  are  necessary  or 
proper  or  usual  as  a  means  to  effectuate  the 
purposes  for  which  it  was  created.  In  every 
case  it  embraces  the  appropriate  means  to  ac- 
complish the  end.  Ektns  v.  Macklish,  Ambl. 
184,  186;  Paley  on  Agency,  Llloyd's  198,  note, 
290,  291;  1  Livermore,  103,  104;  Story  on 
Agency,  sees.  97,  85. 

And  in  many  cases  the  power  to  delegate 
his  authority  is  implied  from  the  ordinary  cus- 
tom of  trade,  or  it  is  understood  by  the  par- 
ties to  be  the  mode  in  which  the  particular 
business  would  or  might  be  done.  Story  on 
Agency,  sec.  14,  cites  Coles  v.  Trecothick,  9 
Ves.  234,  51,  52;  1  Bell's  Com.  387-391; 
Shipley  v.  Kymer,  1  Maule  &  Selw.  484; 
Cockren  v.  Irlam,  2  Maule  &  Selw.  301,  303, 
note;  Laussatt  v.  Lippincott,  6  Serg.  &,  Rawle, 
386;  Johnson  v.  Cunningham,  1  Ala.  N.  S. 
249.  And  wherever  any  express  or  implied 
authority  to  appoint  a  sub-agent  is  given  or  al- 
lowed by  the  principal,  a  privity  is  created  be- 
tween them.  Livermore,  ch.  2,  sec  4,  pp. 
56-59;  Story,  201;  Goewell  v.  Dunkley,  1  Str. 
681;  and  see  Brandy  v.  Coswell,  2  Bos.  & 
Pull.  438;  Cockran  v.  Irlam,  2  Maule  &,  Selw. 
301,  303,  note;  Merrick  v.  Barnard,  1  Wash. 
C.  C.  R.  479;  Foster  v.  Preston,  8  Cow.  198. 

Second  point.  That  no  agreement  or  under- 
standing between  the  agents  could  destroy,  or 
in  any  manner  impair,  the  rights  of  the  princi- 
pal, he  being  known  and  not  a  party  or 
privy  to  such  agreement.  10  Adolph  &  Ell. 
27,  29,  30;  1  Peters,  25;  15  Wend.  486;  22  lb. 
216  et  seq.;  12  Conn.  303. 

Sd.  That  no  lien  could  have  existed  in  favor 
ot  the  plaintiffs  in  error  for  any  balance,  gen- 
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eral  or  otherwise,  due  to  them  from  their  cor- 
respondent, the  Commonwealth  Bank,  whidi 
could  attach  to  the  negotiable  paper,  or  the 
proceeds  thereof,  of  the  defendants  i^  error, 
forwarded  to  them  by  that  bank  for  collectiouj 
in  the  course  of  the  regular  business  of  collect* 
ing.  Story,  Agency,  sec  360  and  cases  there 
cited;  Ibid.  sees.  362,  379,  381. 

Upon  the  4th  point,  Mr.  Bradley  entered  in- 
to a  minute  examination  of  the  letters  and  ac- 
counts. 

The  grounds  of  the  former  decision  were  two. 

1st.  That  the  Bank  of  the  Metropolis  re- 
ceived the  paper  without  any  notice  that  it 
was  the  property  of  a  third  person,  and  treated 
it  as  if  the  Commonwealth  Bank  was  the  true 
owner,  •and  was  therefore  factor,  [*225 
brokeror  banker,  of  the  Commonwealth  Bank. 

2d.  That  balances  were  from  time  to  time 
suffered  to  remain  in  the  hands  of  these  banks 
respectively,  to  be  met  by  the  proceeds  of 
negotiable  paper  deposited  or  expected  to  be 
transmitted  in  the  usual  course  of  dealing  be- 
tween them. 

But  there  is  abundant  evidence  in  the  present 
record  to  show — 

1st.  Notice. 

2d.  That  they  drew  without  regard  to  the 
balances,  and  also  without  regard  U>  the  nego- 
tiable paper. 

1.  As  to  evidence  of  notice. 

1st.  The  forms  of  the  indorsements  showed 
that  there  was  a  bank  before  the  Common- 
wealth Bank,  and  it  "is  not  usual  for  any  bank 
to  purchase  negotiable  paper  from  another 
bank." 

2d.  All  this  paper  was  transmitted  in  letters 
notifying  the  Bank  of  the  Metropolis  that  it 
was  "forwarded  for  collection,  while  in 
regard  to  other  paper  they  adopted  a  different 
form. 

3d.  The  usage. 

4th.  That  the  parties  did  not  hold  each  oth- 
er liable  on  the  indorsements. 

5th.  That  they  were  indorsed  and  forwarded 
by  the  Commonwealth  Bank  to  the  Bank  of  the 
Metropolis,  without  consideration,  and  with 
notice  that  they  were  for  collection. 

2.  They  drew  without  regard  to  the  balances, 
and  therefore  advances  were  not  made  on  the 
faith  of  the  notes.  This  is  shown  by  the  ac- 
counts current  between  the  parties,  by  the  cor- 
respondence between  the  cashiers,  and  by  the 
deposition  of  Mr.  Hood,  all  of  which  are  in  the 
record. 

Mr.  Coxe,  in  reply,  said  that  this  court  bad 
formerly  decided,  that  unless  the  Bank  of  the 
Metropolis  had  notice  of  the  ownership  of  the 
bills,  it  had  a  right  to  hold  them  for  its  lien. 
Was  there  such  notice  Y  The  plaintiffs  below 
bad  tried  to  make  it  out,  but  only  made  out 
such  a  usage  as  had  appeared  to  this  court  on 
the  former  trial.  All  the  five  points  discussed 
by  the  counsel  on  the  opposite  side  were  k>efore 
the  court  in  the  former  case. 

[Mr.  Coze  then  made  an  examination  of  them 
in  order  to  show  this.] 

Mr.  Chief  Justice  Taney  delivered  the  opin* 
ion  of  the  court: 

This  case  was  before  the  court  at  January 
Term,  1843,  and  in  reported  in  1  Howard,  234, 

Howard  •• 
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The  judgment  of  the  Circuit  Court  was  then 
r<»ver8e<l.  and  the  case  remanded,  with  direc- 
Uona  to  ftward  a  venire  facias  de  novo. 
226*]  *Upon  the  second  trial  some  addi- 
tional testimony  appears  to  have  been  offered, 
■knd  two  instructions  given  by  the  court  to  the 
jury,  one  upon  the  prayer  of  the  defendant,  the 
other  upon  the  prayer  of  the  plaintiff,  to  the 
Ust  of  which  the  defendant,  who  is  now  the 
plaintiff  in  error,  excepted;  and  the  judgment 
of  the  Circuit  Court  being  against  him,  he  has 
i^in  brought  the  case  here  by  writ  of  error. 

The  opinion  expressed  by  this  court  in  revers- 
ing the  former  jud^ent  and  remanding  the 
cue  is  summed  up  in  the  following  paragraph 
in  1  Howard,  240: 

"If,  therefore,"  say  the  oourt,  "the  jury  find 
that  the  course  of  dealing  between  the  Com- 
monwealth Bank  and  the  Bank  of  the  Metrojp- 
o/is  was  such  as  is  stated  in  the  testimony; 
tjuit  they  always  appeared  to  be  and  treated 
eacii  other  as  the  true  owners  of  the  paper  mu- 
tuarlly  remitted,  and  had  no  notice  to  the  con- 
trmry;  and  that  balances  were  from  time  to 
time  suffered  to  remain  in  the  hands  of  each 
otHcr,  to  be  met  by  the  proceeds  of  ne;;otiable 
n3.j>er  deposited  or  expected  to  be  transmitted 
at     the  usual  course  of  dealing  between  them, 
tU^'i^  the  plaintiff  in  error  is  entitled  to  retain 
ior    the  amount  due  on  the  settlement  of  the 
tco^unt." 

"Xbe  only  question  now  open  upon  this  second 
irrat  of  error  is,  whether  the  Circuit  Court,  in 
it^^T  instructions  to  the  jury,  have  conformed 
to    this  opinion.     We  have  examined  them  with 
^    good  deal  of  care,  and  regret  to  find  them  so 
^oxvplicated  and  involved  that  we  have  some 
j^ifficulty  in  ascertaining  the  meaning  of  the 
Oircait  Court.    It  would  seem  to  be  almost  im- 
poesible  for  a  jury  acting  under  such  instrue- 
tions  to  comprehend  distinctly  the  issues  of  fact 
upon  which  they  were  to  find  their  verdict. 
Indeed,  as  we  underHtand  these  two  instruc- 
tion, the  last  paragraph  in  the  second  seemn 
to  this  court  to  be  inconsistent  with  the  di- 
rection contained  in  the  first.    And  if  the  last 
instruction  stood  by  itself,  without  any  refer- 
ence to  the  first,  it  might  perhaps  be  construed 
to  be  substantially  the  same  with  the  direc- 
tions given  by  the  Circuit  Court  at  the  former 
trial,  which  were  reversed  upon  the  former  writ 
of  error. 

It  is  not  usual  in  remanding  a  case  to  state  in 
the  opinion  of  this  court  the  particular  manner 
in   which  the  instructions  to  the  jury  should 
have  been  framed,  but  to  state  in  the  opinion 
the  principles  of  law  which  govern  the  case  as 
it  appears  in  the  record,  and  leave  it  to  the 
Circuit  Court  to  apply  them  to  the  case,  as  it 
may  appear  in  evidence  upon  the  second  trial, 
in  such  manner  and  form  as  it  may  think  advis- 
able.   From   the    manner,    however,   in    which 
the  directions  of  the  Circuit  Court  appear  in 
the  record  before  us.  upon  the  trial  under  the 
mandste,  we  may  perhaps  prevent  future  diffi- 
227*]  culty  by  stating  the  *form  in  which  in- 
structions to  the  jury  might  have  been  given 
so  as  to  carry  into  effect  the  opinion  of  this 
court,  and  enable  the  jury  to  understand  more 
clearly  the  points   in  issue  before  them.     Of 
course  we  do  not  mean  to  prescribe  this  form 
to  the  Circuit  Court  when  the  case  again  oomes 
ISIiiOd. 


before  it,  because  the  testimony  then  offered 
may  differ  materially  from  that  now  contained 
in  the  record.  But  if,  instead  of  the  complex 
instructions  under  which  the  case  was  decided 
at  the  last  trial,  the  following  directions  had 
been  given,  it  would  have  conformed  to  the 
opinion  of  this  court  when  the  case  was  former- 
ly before  it,  and  at  the  same  time  have  enabled 
the  jury  to  understand  more  distinctly  the 
matters  of  fact  in  dispute  between  the  parties, 
and  submitted  to  them  for  decision. 

1.  If,  upon  the  whole  evidence  before  them, 
the  jury  should  find  that  the  Bank  of  the  Me- 
tropolis, at  the  time  of  the  mutual  dealings  be- 
tween them,  had  notice  that  the  Commonwealth 
Bank  bad  no  interest  in  the  bills  and  notes  in 
question,  and  that  it  transmitted  them  for  col- 
lection merely  as  agent,  then  the  Bank  of  the 
Metropolis  was  not  entitled  to  retain  against 
the  New  England  Bank  for  the  general  balance 
of  the  account  with  the  Commonwealth  Bank. 

2.  And  if  the  Bank  of  the  Metropolis  had 
not  notice  that  the  Commonwealth  Bank  was 
merely  an  agent,  but  regarded  and  treated  it  at 
the  owner  of  the  paper  transmitted,  yet  the 
Bank  of  the  Metropolis  is  not  entitled  to  retain 
against  the  real  owners,  unless  credit  was  given 
to  the  Commonwealth  Bank,  or  balances  suf- 
fered to  remain  in  its  hands  to  be  met  by  the 
negotiable  paper  transmitted  or  expected  to  be 
transmitted  in  the  usual  course  of  the  dealings 
between  the  two  banks. 

3.  But  if  the  jury  found  that  in  the  dealings 
mentioned  in  the  testimony,  the  Bank  of  the 
Metropolis  regarded  and  treated  the  Common- 
wealth Bank  as  the  owner  of  the  negotiable 
paper  which  it  transmitted  for  collection,  and 
had  no  notice  to  the  contrary,  and  upon  the 
credit  of  such  remittances  made  or  anticipated 
in  the  usual  course  of  dealing  between  them 
balances  were  from  time  to  time  suffered  to  re- 
main in  the  hands  of  the  Commonwealth  Bank* 
to  be  met  by  the  proceeds  of  such  negotiable 
paper,  then  the  plaintiff  in  error  is  entitled  to 
retain  against  the  defendant  in  error  for  the 
balance  of  account  due  from  the  Commonwealth 
Bank. 

We  restate  the  former  opinion  of  this  oourt 
in  this  form,  because  we  presume  it  must  have 
been  misunderstood  by  the  Circuit  Court.  And 
as  it  was  not  followed  in  the  proceedings  under 
the  mandate,  the  judgment  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
award  a  venire  facias  de  novo. 


'Order. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel;  on  consid* 
eration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court.,  with  direct iona  to 
award  a  venire  facias  do  novo. 


BoFBuiE  CoDBT  OF  THK  UmTO  BUTCa. 


MARY  HKATH. 

Uuabuid  mt,j  be  prachein  unl  of  wif«  on  bill 
Id  equity  where  he  hu  no  interest — when 
equity  will  not  lead  »<d  to  let  mside  mortgKBe 
in*cn  to  Mcure  loan  in  wife's  nuue  for  bene- 
fit of  husbknd. 


The  ClTll  Code  of  I 


B  2412.   rn- 


"tbe  wife,  whether  aepsrated  Id  properlj 
ct  or  bj  Jadgmeiit,  or  not  aep&r&tei],  csn- 
not  blDil  lierwlf  tot  ber  buatwnd,  nor  coaJolDtl; 
with  hiD,  for  debt*  eonlncled  br  blm  before  or 
do  ring  the  msrclsge." 

WbiTo  a  wife  moctiraged  her  property  to  niK 
ttODey,  SDd  tbe  qaeetJon  did  not  cum  upon 


ceedi  of  the 


>I  the  loan   Inured  to  her  BcpiLi'iite  uM, 
tact  of  the  application  of  tnt  moner  may 
>ed  to  *bow  (be  cbaracter  of  the  tranuc- 


.    Ticw    o(   citabllahlox   eollaslon   i 


The  decUIODS  o 


Bnrti  of  Iioiilitan 


ind  tben 

iDd   that 
r  dls- 


Where  a  wife  mortsased  her  propartj. 
■otiKbt  relief  la  cbaacer;  upon  the  iri 
the  contract  wne  void  In  conaequence  o.  _-.  _ 
■bllltj  to  coatroct.  and  It  wai  ifaowD  that  the 
lender  acted  In  Kood  faith ;  proeecdrd  ceutloailir 
nnder  lenl  adrlce,  asdar  aaiurancp*  that  the  loan 
was  (or  the  exdutlve  nee  of  the  wife,  to  whom  the 
monei  was  netnallr  paid;  the  Interest  upon  the 
loaa  paid  tor  eereral  jears;  the  morlRaRed  prop- 
ert7  insured  bf  her,  and  the  policy  asslsraed  to 
the  mortcagea ;  a  btll  to  relieve  her  from  the  con- 
tract cannot  receive  the  sanction  of  a  court   of 

But'  It  Is  DO  oblectloD  to  such  a  bill,  aa  a  rale 
of  pleadlnn.  that  the  husband  la  made 


It  with  the  wife.     Be  acts  e 


r  prochein 


triet  of  LouiaikOft,  sitting  sa  • 

Tho  fmcts  an  ■ufflcientif  set  forth  In  Um 
opinion  of  tbe  court. 

It  wan  argued  by  Mr.  Crittenden  nnd  Mr. 
Johnaon  for  the  appellants,  and  Mr.  Bradley 
and  Mr.  Jones  for  the  appellee.  There  wore 
also  prinlod  briefs  for  the  appellee  filed  by  Mr. 
Enstia  and  by  Meaara.  Elmoie  and  King. 


The  bill  In  this  ease  waa  filed  by  the  appel- 
lants, Bein  and  wife,  to  enjoin  proceedings  "~ 


t  of  seixure  and  sale  'taken 


out  by  the  appellee,  Marr  Heath,  to  sell  e 
tain  property  of  the  appellai 


e  appellant,  Mary  Bein,  tin- 


der a  mortgage  from  the  latter,  dated  the  8th 
May,  1838,  to  secure  two  notes  drawn  by  lier 
in  favor  of  her  husband,  and  by  him  indont.-d 
—the  one  for  S]0,711.71,  tbe  other  for  $S35^U. 
The  complainants  allege  that  these  note* 
were  given  for  a  loan  obtained  by  Richard 
Bein,  the  husband,  for  hia  own  use,  and  wliich 
was  so  applied;  and  that  in  such  a  ease,  by  tlie 
laws  of  Louisiana,  the  mortgage  of  the  wife, 
and  her  promise  to  pay  tbe  debt,  or  to  malce 
her   property   reeponBible,   Is   not  binding,  but 

The  answer  of  the  appellee  denies  tbe  arer- 
ment  of  tbe  bill  as  to  the  purpose  of  tlie  loan, 
or  the  osa  of  the  mouey,  and  evidence  woa 
taken  on  both  sidea. 

And  then  he  contended — 

lat.  That  tbe  loan  was  for  the  exclusive  uae 
of  the  husband,  and  that  it  was  so  applied. 

Zd.  That  being  for  such  use,  and  so  applied, 
tbe  notea  and  mortgage  were  void  aa  againat 
the  wife,  and  her  property;  and  that,  oonae- 
quently,  the  injunction  prayed  by  tha  bill 
snould  have  been  made  perpetual. 

Upon  the  first  point,  Ur.  Crittenden  said, 
that  Mrs.  Bein  was  a  widow  when  she  marriod 
Bein,  that  she  waa  worth  MS.OOO  and  free 
from  debt.  Her  revenue  was  ample,  as  she  h«d 
only  two  or  three  children.  Bern  was  a  mer- 
chant and  speculator.  In  fact  insolvent  at  the 
time  of  the  loan,  although  apparently  engaged 
in  busineaa.  Soon  nfterwsrda  he  became  open- 
ly an  insolvent,  and  divided  little  amongst  bia 
creditors.  In  May,  IS38,  when  the  loan  was 
made,  the  witnessea  say  he  eould  not  raiao 
money  upon  his  own  reaponaibility.  Fat 
whom  is  it  likely,  then,  that  the  loan  waa 
made  I  The  husband  was  surrounded  with  un- 
paid bills  and  pecuniary  embarrassments  of 
every  description.  The  question  is  for  whom 
the  money  was  borrowed,  and  that  is  the  only 

Suestion  under  tbe  Louisiana  law.  We  do  not 
nd  in  the  record  that  the  wife  wanted  money. 
On  the  contrary,  the  husband  was  pressing 
Heath  for  the  money.  A  lawyer  waa  consulted, 
who  said  the  loan  must  be  made  to  the  wife, 
and  an  effort  was  made  to  give  the  alTair 
that  semblanoa.  Hence  the  Interlineation  in 
the  mortga^.  Can  thjse  written  papers  pre- 
vent the  wife  from  showing  the  truth  of  tbe 
transaction!  Bein  paid  to  one  person  $4,000  in 
that  some  month  of  May,  and  also  paid  other 
people.  But  he  had  no  means  to  pay  them 
with  except  this  loan.  He  owed  Sherman  &  Co. 
a  debt,  which  he  paid.    Not  a  dollar  went  to 


rlsbts'as  creditor  of  bsr  liuiband. 


<r  other  persons.     Cod 


Bicbanie  Idb.  Co.  ' 


labcocli,  42  U.  Y.  018.'" 
Her  obllBatloD,  Ip  due  tons  to  bind  her  sepstata 


>,  73  n'. 


In  Mussaehosetts,  New  Jersey,  Qeorsta,  Teonee- 
see.  Nebraaka,  and  otbor  Btalea.  Ibe  rule  Is  more 
~    'Jcted,  a*  to   bcr   ItablUty   on   obltgatlon   ne- 


'.  K^aaver^  GO  aa.'254:  Aob 


[lelatloD  In  Usasaeliuietti  doea 

to  enure  to  her  own  benefit,  and  her  Joint  note 
with  bcr  buifaand,  or  taer  Icdoraenient.  binds  b*r 
to  quite,  or  nearly,  tbe  Sime  eilent  as  Ibal  of  any 


X"Si!S 


IMS 


Bdn  r  al.  t.  Hcatk. 


the  benefit  of  tbc  wife.  Bat  aeoording  to  the 
forms  of  the  transaction,  she  received  tne  mon- 
SSO*]  9y.  It  was  paid  by  a  check  *to  her, 
which  was  placed  in  ner  own  hands.  Wliat  is 
the  law  of  Louisiana  in  such  a  caset  [Afr. 
Crittenden  then  cited  the  article  2412  of  the 
Civil  Code,  and  all  the  State  authorities  set 
forth  in  the  opinion  of  the  court,  upon  which 
he  commented.] 

Mr.  Bradley,  for  the  appellee,  made  the  fol- 
Wing  points: 

1.  The  loan  was  made  to  the  wife. 
1  She  could  borrow  money  and  mortgage 
her  property;  or, 

S.  If  not  loaned  to  her,  it  was  a  fraud  prac- 
tised by  the  complainants  on  the  defendant. 

4.  In  either  case  she  can  have  no  relief  in 
equity,  and  there  is  no  error  in  the  decree  ren- 
dered b^  the  Circuit  Court;  and, 

5.  This  is  a  bill  by  husband  and  wife  re- 
specting her  separate  property,  in  which  he  is 
indirectly  charged  witn  seeking  to  injure  her. 
7*beir  interests  are  adverse.  It  is  his  suit. 
Tliey  Are  improperly  joined.  Advantage  of 
tbi*  can  be  taken  at  the  hearing,  and  the  bill 
must  be  dismissed. 

The  marriage  contract  shows  that  the  wife 
had  power  to  contract.  Having  this  power, 
■lie  admits  that  she  made  this  contract  in  the 
most  formal  manner  konwn  to  the  laws,  hold- 
mg  out  the  idea  that  the  loan  was  for  her  ben- 
efit. We  do  not  say  that  she  can  be  a  surety 
for  her  husband.  The  court  ought  to  protect 
her  in  her  rights,  but  there  are  also  other  per- 
sons to  be  protected,  who  were  dealing  fairly 
in  tbe  transaction.  Can  she  now  say  that  she 
led  the  other  party  into  a  snare,  and  that  this 
other  party  must  show  that  the  money  was 
actually  expended  for  her  sole  benefit?  The 
question  is.  Upon  whom  is  the  burden  of  proof  7 
We  say  that  the  complainants  must  show  that 
the  money  did  not,  in  fact,  go  to  her  use.  We 
have  her  declaration  before  the  notary  that  it 
was  so.  In  none  of  the  cases  which  have  been 
cited  can  such  a  formal  admiHsion  be  found. 
The  books  and  payments  of  the  husband  can- 
not be  admitted  to  contradict  this  notarial  act 
of  the  wife.  Civil  Code,  art.  2233-2235;  8 
Uskrtin,  N.  S.  693,  604;  10  Martin,  439. 

Tlio  letters  of  Heath  show  that  he  thought 
be  was  making  the  loan  to  the  wife.  These 
letters  were  ruled  out  below,  but  exceptions 
were  taken.  Starkie,  Ev.  67,  62-64;  Story, 
Amncy,  sees.  131,  135. 

Xhe  declaration  of  the  husband  was  to  the 


same  effect,  and  he  could  set  for  h^n  wife. 
Civil  Code,  art.  2330-2333.  In  this  case  he 
was  her  proper  agent.  Ibid.  art.  2340,  2362, 
2363;  2  Rob.  20;  11  Ls.  Rep.  258;  7  Martin, 
N.  S.  144. 

There  was  collusion  and  fraud  between  the 
husband  and  wife  to  cheat  Heath.  Civil  Code, 
art.  1841,  defines  fraud.  1  Story's  Eq.  384, 
385. 

*If  the  other  side  are  riffht  in  saying  [*2S1 
that  the  lender  must  look  to  the  manner  in 
which  Uie  money  is  spent,  then  all  married 
women,  under  such  circumstances,  would  be 
placed  under  the  supervision  of  trustees  who 
might  be  straneers.  She  was  not  a  surety  for 
her  husband,  because  he  owed  us  nothing. 
After  borrowing  the  money,  If  she  diose  to 
lend  it  to  him,  she  brought  herself  within  the 
provision  of  the  civil  law.  Ulpian,  book  16, 
tit.  1. 

Bein  was  insolvent  in  1840,  two  years  after 
the  loan  was  made.  But  the  interest  was  paid 
for  four  years  afterwards. 

In  the  admission  of  facts  upon  the  record  it 
this: 

"It  is  also  admitted  that  the  first  four  years' 
interest  on  the  loan  was  regularly  paid,  and 
that  for  that  time  the  policy  of  insurance  on 
the  house  mortgaged  to  secure  the  loan  was 
regularly  assigned,  in  conformity  with  the  con- 
tract of  loan. 

(Signed)  It  Heath, 

"R.   Hunt,  Complt's  ioL 

(Signed)  "Elmore  &  King, 

"Att'ys  for  Respondents." 

Who  paid  the  interest  all  this  timet  The 
policy,  too,  was  made  out  in  the  name  of  the 
wife,  and  indorsed  by  her.  She  was  returned, 
also,  as  a  creditor  in  her  husband's  schedule. 
She  must,  therefore,  have  been  acquainted  with 
the  whole  affair. 

But  it  has  been  said,  that  the  decisions  in 
Louisiana  require  that  we  should  have  seen 
that  the  money  was  expended  for  the  ¥rife's 
separate  use.  [Mr.  Bradley  here  critically  ex- 
amined these  authorities.] 

In  point  of  fact,  although  we  are  not  bound 
to  show  it,  the  record  does  prove  that  the 
money  was  actually  used  for  ner  benefit.  Oto 
the  29th  of  May,  seventeen  days  after  the 
money  was  borrowed,  Bein  paid  $5,500  on  ac- 
count of  an  elder  mortgage,  which  secured  a 
debt  of  $16,000  due  to  the  wife. 

On  the  5th  point  of  the  brief,  the  misjoinder 
of  parties,  Mr.  Bradley  cited  1  Sim.  &  Stu. 


Konworthy  v.  Sawyer,  126  Mass.  28;  Goodnow  v. 
Hill.  125  Mass.  587. 

A.  married  woman  cannot  be  sued  at  law  on 
■uch  a  promissory  note.  Vanklrk  v.  Sklllmao,  5 
vroom.  loo. 

In  Louisiana  a  married  woman  may  bind  her- 
self as  surety  for  anyone  except  her  husband. 
^'Ickllffe  V.  Dawson,  10  La.  Ann.  48. 

A  married  woman's  promissory  note  does  not,  as 

^^TQle,  secure  ber  husband's  debts,  nor  does  she. 

^^   ezeeutlns  it,  bind  herself  lawfully  as  his  sore- 

^y     or  fcuarantor,  on  a  contract  not  relating  to  ber 

J^rMirate  estate,  nor  for  Its  benefit,  so  nn  to  render 

P^Ttelf  liable  to  suit.     Lawyer  v.  Femnld.  60  Me. 

2>C>4) :  Shannon  v.  Canoey,  44  N.  H.  592 ;  Debrles  ▼. 

C^onkltn,   22   Mich.    255;    Vanklrk   v.   Sklllman.   5 

^*^i>om.    100;   Parker   v.    Slmonds.   1   Allen.   268: 

£C«atoB  V.  Scott,  26  Ga.  662 ;  Tale  v.  Dederer,  18  N. 

.  266 ;  Emory  v.  Lord,  26  Mich.  181  :  Schmidt  v. 

^    itel,  63  III.  68 ;  Sweasy  v.  Kammer,  61  Iowa,  642 


^^loff  V.  Thonspson,  69  Ga.  880;  Athol  Machine  Co. 
^.  FiUler,  lOT  Mass.  487;  Wolff  ▼.  Van  Meter,  V* 
^^ws«  184 ;  Sweeny  v.  Smith,  1ft  B.  Mon.  325. 


MLk  0d. 


I  The  same  rule,  ncarlv,  applies  to  her  undertak- 
ing's for  the  benefit  of  third  persons,  as  an  acoom- 
modatlon  Indorser,  etc.  Shannon  v.  Canney.  44  N. 
II.  502;  Crane  v.  Kelley.  7  Allen,  250;  Kohn  v. 
Russell,  01  111.  138;  Bailey  v.  Pearson,  0  Kost 
77 ;  Lyttle's  appeal,  86  Penn.  St.  131 ;  Peake  v. 
LaBaw,  6  C.  B.  Green,  269;  Bauer  v.  Bauer,  40 
Mis.  61. 

Where  a  husband  actually  borrows  money  or 
property  from  his  wife  wltn  the  understanding 
that  It  shall  be  repaid,  he  will  be  treated  In  equity 
as  her  debtor  accordingly.  Jayeox  v.  Caldwell.  61 
N.  Y.  805. 

Ruch  a  loan  constitutes  a  valid  Indebtedness  le> 
gaily  enforceablo  against  bim  or  his  estate  on  her 
l>ehalf  as  a  creditor.     Whitford  v.  Daggett,  84  HI 
144 ;  Monroe  v.  May,  9  Kan.  466 ;  Wood  worth  \ 
Sweet.  51  N.  T.  8. 

She  may  now,  by  force  of  statute.  In  New  York 
and  some  other  StatM,  become  surety  or  guaran- 
tor, In  some  cases.     Woolsey  v.  Brown,  74  N.  Y 
82:   Hart  v.  Grlgsby.   14  BuRh,  642;  N.  W.   Life 
Ins.  Co.  V.  AIllB,  23  Mlna.  837. 
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185;  2  lb.  464;  2  Keen,  50,  70-72;  5  Simons, 
551-^3. 

Messrs.  Elmore  &  King  filed  the  following 
analysis  of  the  Louisiana  authorities: 

Damford  t.  Gros  and  Wife,  7  Martin,  489. 
—Decided  under  the  law  of  Toro. 

Lombard  v.  Guillett  and  Wife,  11  Martin, 
453. — In  this  case  there  was  no  proof  that  the 
husband  authorized  the  wife  to  sign  the  note 
with  him,  nor  did  she  sign  the  act  of  mort- 
gage, although  it  was  given  by  the  husband, 
upon  her  property. 

232*]  *Banks  v.  Trudean,  2  New  Series,  39. 
— ^In  this  case,  the  wife  was  admitted  and 
proved  to  be  surety  for  her  husband.  The  case 
was  decided  upon  the  law  of  Toro.  [Wife 
might  bind  herself  with  the  husband,  provided 
she  renounced  the  law  of  Toro.] 

Perry  v.  Gerbcau  and  Wife,  5  New  Series, 
19. — ^In  this  case  the  wife  was  surety. 

Sprigg  V.  Bossier,  5  New  Series,  54. — The 
note  sued  on  was  given  for  property  purchased 
by  the  husband,  and  she  was  surety  merely. 

McMicken  v.  Smith  and  Wife,  5  New  Series, 
431. — ^The  note  sued  on  was  given  in  part  for 
ncCToes  sold  to  the  husband,  and  in  part  for  a 
balance  then  due  by  him  on  another  obligation 
to  plaintiff. 

Hughes  V.  Harrison,  7  New  Series,  251. — 
The  note  sued  on  was  given  "for  their  and 
plantation  use."  The  wife  was  surety  merely 
for  her  husband,  for  part  of  the  debt.  The  case 
was  remanded,  to  enable  the  plaintiff  to  prove 
how  much  was  for  the  wife's  use  and  benefit. 

Brandegee  v.  Kerr  and  Wife,  7  New  Series, 
64. — This  action,  although  decided  in  the  year 
1828,  was  brought  on  a  note  for  $1,800,  dated 
August  31st,  1821,  and  due  three  years  after 
date.  This  I  know,  from  having  examined 
the  record  in  the  Supreme  Ck)urt.  The  case 
was  consequently  decided  under  the  law  of 
Toro,  which  had  not  been  repealed  before  the 
execution  of  the  note.  The  court  say  the  hus- 
band and  wife  were  bound  jointly  and  several- 
ly. This  made  the  case  fall  completely  within 
the  law  of  Toro.  There  was  no  evidence  that 
the  note  was  given  for  the  wife's  benefit.  Upon 
this  the  court  lays  great  emphasis,  and  upon  it, 
in  fact,  decides  the  case. 

The  court  decided,  that  the  circumstance 
that  she  received  the  money  was  not  sufficient 
evidence  that  it  was  for  her  separate  use  and 
benefit.  As  the  law  then  stood,  the  wife  was 
not  bound  at  all  on  the  contract  or  note;  it  was 
a  nullity  on  the  face  of  it.  She  was  only 
bound  for  what  was  used  for  her  separate  bene- 
fit, upon  a  quantum  meruit.  Her  receiving  the 
money  did  not  at  all  prove  that  the  note  was 
made  for  her  separate  use,  or  that  the  money 
was  applied  to  her  separate  use. 

By  our  law,  as  it  now  stands  since  the  repeal 
of  the  law  of  Toro,  there  is  no  impropriety  in 
a  wife  binding  herself  conjointly  with  her  hus- 
band, provided  it  be  not  for  a  debt  contracted 
by  him.  A  husband  may  be  surety  for  the 
wife  for  debts  contracted  for  her  separate  ben- 
efit, and  he  may  be  bound  jointly  with  her  for 
such  a  debt.  The  prohibition  of  article  2412 
does  not  extend,  as  It  did  under  the  law  of 
Toro,  to  the  form  of  the  instrument,  but  only 
to  a  joint  contract  for  the  husband's  debt. 
233*]  •To  determine,  then,  whether  a  con- 
tract falls  within  the  prohibition  of  that  ar- 
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tide  2412,  two  things  have  first  to  be  ascer- 
tained. 

First.  Whether  the  wife  has  bound  herself 
for  her  husband,  or  as  his  surety;  and. 

Second.  Whether  the  debt  was  contracted  by 
him  before  or  during  the  marriage.  Both  of 
these  conditions  are  absolutely  necessary,  to 
bring  any  case  within  the  prohibition  of  that 
article. 

It  will  be  seen  from  the  above,  that  the  law 
under  which  the  case  of  Brandegee  v.  Kerr  and 
Wife  was  decided  was  very  different  from  the 
law  as  it  now  stands.  The  facts  differed  still 
more  widely  from  the  case  before  the  court. 
In  the  case  of  Brandegee  v.  Kerr  and  Wife, 
there  was  no  evidence  that  the  contract  was  the 
wife's;  there  was  no  notarial  act  showing  this. 
As  the  law  then  stood,  the  check  being  given 
to  her  was  not  sufficient  evidence  of  this.  In 
our  case,  the  evidence  is  conclusive  that  the 
original  contract  was  made  by  the  wife.  The 
note  and  mortgage  were  not  given  for  a  debt 
of  the  husband,  but  of  the  wife. 

Pilie  V.  Patin  et  al.  8  New  Series,  693.— In 
this  case  the  wife  was  clearly  shown  to  have 
been  surety  merely  for  her  husband,  for  a  pre- 
existing debt  due  to  the  plaintiff,  and  at  his  so- 
licitation gave  a  mortgage,  in  which  the  facts 
were  purposely  misrepresented  to  evade  the 
law.    This  was  clearly  proved. 

The  plaintiff  was  a  party  to  the  whole  trans- 
action. In  the  case  before  the  court,  Sherman 
Heath  believed  the  loan  was  really  made  for 
the  benefit  of  Mrs.  Bein,  and  that  the  repre- 
sentations enumerated  in  the  act  were  true. 

GuaBquet  v.  Dimitry,  9  Louisiana,  585. 
This  case  was  widelj^  different,  in  all  its  fea- 
tures, from  the  case  before  the  court.  The 
court  decided  that  a  renunciation  made  by  the 
wife  was  done  for  the  benefit  of  the  husband, 
and  that  the  act  was  prohibited  by  art.  2412, 
Civil  Code;  that  the  wife  was,  in  fact,  surety 
for  her  husband. 

Davidson  v.  Stewart  et  al.,  10  Louisiana,  146. 
— In  this  case,  the  court  decided,  that,  although 
the  land  for  which  the  note  was  given  was  pur- 
chased in  the  name  of  the  wife,  yet  still  it  was 
community  property. 

Bein^  community  property,  the  husband  had 
as  mu(m  right  to  sell  or  otherwise  dispose  of  it 
as  if  it  were  in  his  own  name;  consequently, 
the  price  due  for  it  was  a  debt  of  the  husband's. 

Firemen's  Insurance  Company  v.  Cross  and 
Wife,  4  Robinson,  609, — In  this  case,  the  court 
say  that  the  money  was  borrowed  for  the  hus- 
band' benefit,  that  the  wife  never  received  a 
dollar  of  it,  and  that  the  plaintiffs  were  aware 
of  these  facts. 

*It  will  at  once  be  perceived  that  [*234 
the  case  differed  widely  from  our  case,  where 
there  is  not  a  particle  of  evidence  showing  that 
Sherman  Heath  knew  this  money  was  borrowed 
for  Bein's  benefit.  On  the  contrary,  the  evi- 
dence shows  that  he  believed  it  was  for  Mrs. 
Bein's  benefit. 

Maddoz  v.  Maddox,  Ex.  12  Louisiana,  14; 
Martin  v.  Esther  Drake,  1  Robinson.  210;  Petit 
Pain  V.  Therese  Palmer,  1  Robinson,  220. — In 
these  cases  no  principle  was  decided  different 
from  that  decided  in  the  others  above  cited; 
and  they  are  relied  on  by  the  defendant  to 
show  that  it  must  be  proved  by  the  evidence 
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whether  the  loan  wm  made  to  the  hneband  or 
the  wife. 

It  is  proper  to  give  the  views  of  Mr.  Eiutii, 
iklso,  upon  this  subject,  who  filed  a  printed 
VHef,  as  has  been  already  stated.  The  follow- 
ing is  an  extract  from  that  brief: 

Borne  confusion  exists  in  the  decisions  of  the 
Supreme  Court  of  Louisiana  which  have  been 
made  under  the  dominion  of  the  Spanish  laws. 
These  laws  have  since  been  abrogated.  They, 
however,  require  some  explanation,  so  far  as 
this  subject  is  concerned. 

The   olst    law    of    Toro    provided: — ^^From 
henceforth  it  shall  not  be  lawful  for  the  wife 
to  bind  herself  as  security  for  her  husband,  al- 
though it  be  alleged  that  the  debt  was  convert- 
ed to  her  benefit;  and  we  do  also  order,  that 
When  the  husband  and  wife  shall  obligate  them- 
•eives  jointly  in  one  contract,  or  severally,  the 
Wife  shall  not  be  bound  in  anything,  unless  it 
shall  be  proved  that  the  debt  was  oonverted  to 
her  benefit,  and  then  sha  shall  be  bound  in  oro- 
portion  to  what  shall  have  been  so  applied.''    7 
Martin,  489;  Novissima  Recopilacion,  10,  11,  3. 
By  the  laws  of  Spain,  the  wife  could  bind 
herself  jointly  and  severally  with  her  husband, 
provided    she    renounced    this    law,    in    which 
case  [of  renunciation],  to  render  her  liable,  it 
waa  not  necessary  to  prove  that  the  debt  inured 
to    her  benefit.    Banks  v.  Trudeau,  2  Martin, 
N.  S.  40. 

Wives  were  not  bound  by  agreements  en- 
tered into  jointly,  or  jointly  and  severally,  with 
their  husbands,  unless  it  be  shown  that  they 
hsLve  renounced  those  laws  made  for  their  pro- 
tection, or  that  the  contract  has  been  profitable 
to  them.  Perry  v.  Grebeau  et  ux.  5  Martin, 
K.  S.  10. 

In  the  case  of  Damfcrd  v.  Gros  and  Wife, 
cited  7  Martin,  480,  the  court  held  that  this  law 
of  Toro  was  not  repealed  by  the  Civil  Code  of 
1809,  which  contained  no  repealing  clause,  and 
no  provision  incompatible  with  this  law. 

But  the  Civil  Code  of  1825,  which  is  now  in 
force,  contained  a  general  repealing  elause  art. 
SSS*]  3621,  which  abrogated  the  ^Spanish 
la^ra,  and  among  the  rest  this  law  of  Toro.  A 
subaequent  statute  destroyed  every  vestige  of 
the  Spanish  laws,  that  is,  the  laws  as  contra- 
diatinguished  from  tbe  jurisprudence.  The 
Civil  Code,  which  repealed  this  provision  of 
the  law  of  Toro,  re-enacted  it,  but  without  the 
exception  concerning  the  burden  of  proof;  thus, 
in  article  2412,  it  is  provided,  that  the  wife, 
whether  separated  in  property  from  her  hus- 
band or  not,  cannot  bind  herself  for  her  hus- 
hand,  nor  conjointly  with  him,  for  debts  con- 
tracted by  him  before  or  during  the  marriage. 
That  is,  .in  other  words,  the  wife  cannot  be  the 
•urety  of  the  husband. 

The  effect  of  the  repeal  of  the  law  of  Toro 
would  undoubtedly  leave  the  wife  entirely  at 
liberty  to  charse  her  separate  estate,  except  as 
prohibited  in  the  article  2412,  and  in  all  cases 
the  proof  would  rest  upon  the  general  princi- 
ples of  the  law  of  evidence. 

The  Supreme  Court  of  Louisiana  have  never 
eons idered  or  adjudicated  on  this  subject  of  the 
repeal  of  the  law  of  Toro;  it  was  never  pre- 
sented by  counsel  in  the  different  cases  <nted 
by  the  defendant's  counsel. 

The  cases  antecedent  to  and  including  that 
of  UrBiide/^ee  v.  Kerr  Mad  Wife,  7  Martin,  N. 
^^  lued. 


8.  64,  were  all  decided  under  the  law  of  Toro. 
This  case,  though  decided  in  1828,  was  on  a 
note  dated  the  31st  of  August  1821,  and  conse- 
quently regulated  as  to  its  obligations  by  the 
law  under  which  it  was  made. 

If  we  look  back  to  the  reason  and  origin  of 
these  laws  which  prohibit  women  from  con- 
tracting, it  will  be  found  that  thev  were  made 
for  the  purpose  of  preventing  the  weakness 
and  good  faith  of  women  from  being  surprised, 
but  were  never  held  to  reach  a  case  where  any 
indirection  or  equivocation  of  conduct  should 
be  apparent;  still  less,  one  in  which  the  ex- 
emption of  the  woman  from  resi)on8ibilitT 
would  produce  the  grossest  injustice.  Su<m 
was  the  sense  of  the  Roman  laws  on  this  sub- 
ject, and  such  has  been  their  interpretation,  in 
modem  times,  in  those  countries  in  which  the 
Roman  jurisprudence  is  adopted. 

Merlin  says  expressly,  that  if  the  wife  make 
use  of  any  deceit  or  fraud,  the  privilege  of  the 
senatus  velleianum  is  denied  to  her,  which  it 
intended  to  protect  good  faith,  and  can  never 
be  made  to  cover  any  obliquity  of  conduct. 
Merlin,  Rep.  de  Jurisprudence,  Vol.  XXX.  p. 
349;  verbo,  senatus  consultum  Vellein. 

The  decisions  relied  upon  by  the  complain- 
ants are  believed  to  turn  upon  the  ouestion  of 
fact,  whether  the  debt  was  or  not  that  of  the 
husband.  If  it  was  the  husband's  debt,  the 
wife  *could  not  bind  herself  to  pay  it.  [*2St 
The  article  of  the  Code  is -positive.  But  if  the 
debt  was  hers,  there  is  a  valid  obligation  on  her 
part  to  pay  it  out  of  her  separate  estate. 

In  Louisiana,  the  law  considers  marriage,  io 
far  as  relates  to  property,  as  a  civil  contraet 
only.    Civil  Code,  tit.  4,  art.  87. 

Parties  may  regulate  their  rights  as  to  prop- 
erty, during  marriage,  as  they  please,  provided 
certs  in  rules  of  public  policy  are  not  violated 
thereby.    Civil  Code,  art.  2305. 

The  wife  is  under  no  disability  of  contract- 
ing with  the  consent  of  her  husband.  CivU 
Code,  art.  124. 

The  matrimonial  conventions  of  the  parties 
must  be  made  before  marriage;  but  the  hus- 
band, during  marriage,  may  convey  to  the  wife 
property  to  replace  that  which  may  have  been 
alienated  by  him,  as  was  done  in  this  case. 
Record,  pp.  43,  44. 

By  the  Roman  law,  no  effect  was  produced 
by  marriage  on  the  property  of  the  parties 
which  they  possessed  at  the  time  of  marriage, 
unless  the  contrary  was  provided  by  an  express 
stipulation.  Institutes  of  the  Roman  Law,  by 
Mackeldey,  sec  616. 

There  was  no  fictitious  confusion  of  persons 
produced  by  marriage;  it  was  an  institution 
which  raised  the  wife  to  the  rank  of  the  bus* 
band,  and  rendered  her  children  legitimate. 
Ibid.  615. 

The  dotal  property  was  transferred  to  the 
husband,  but  that  which  was  not  so  transferred 
remained  under  her  absolute  and  unlimited 
control.    Ibid.  617,  629. 

Here,  then,  we  have  a  partv,  laboring  under 
no  disability  whatever,  who  has  made  a  con- 
tract. Is  this  contract  within  the  prohibition 
of  article  2412  Y  Did  she  bind  herself  for  her 
husband's  debt,  or  for  her  ownT  Like  every 
other  question  of  fact,  this  must  be  solved  by 
the  evidence.  So  far  as  the  complainant  va 
concerned,  it  it  obv\o>]A  t'hiX.  %\L<e  lAi^  >dax  qj^jsiiX. 
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preserved.  It  is  made  the  duty  of  the  lender 
^  see  where  the  monev  goes.  7  Martin,  489. 
9S9*]  Both  *laws  make  the  illegality  of  the 
contract  depend  upon  the  application  of  the 
money.  If  this  construction  is  not  given  to  the 
present  law  of  Louisiana,  the  protection  thrown 
around  married  women  is  destroyed  altogether, 
becftuse  the  husband  may  induce  them  to  as- 
sume any  form  of  contract. 

[Mr.  Johnson  here  entered  into  a  critical  ex- 
imination  of  the  Louisiana  cases,  to  show  that 
they  made  the  contract  stand  or  fall  by  the 
fscty  to  whose  benefit  the  loan  inured.] 

Upon  the  point  whether  there  was  a  mis- 
joixi^er  in  the  bill,  Mr.  Johnson  read  and  re- 
mar  l^ed  upon  the  cases  in  Sim.  &  Stu.  185;  2 
jb.  '464;  2  Keen,  69,  70;  where  the  whole  prac- 
tloc    of  the  court  is  stated. 


Bkin  kt  al.  ?.  Heath 


^^r.  Justice  McLean  delivered  the  opinion  of 
tho    court: 

iMiis  is  an  appeal  from  the  Circuit  Court  for 
th^    Eastern  District  of  Louisiana. 

17he  bill  was  filed  by  the  appellants,  Bein  and 
^f  ^e,  to  enjoin   proceedings  under  a  writ  of 
sei^u^^  and  sale  taken   out    by    the   appellee, 
l^^ry  Heath,  to  sell  certain  property  of  toe  ap- 
pellant, Mary  Bdn,  under  a  mortgage  from  the 
letter,  dated  8th  of  May,  1838,  to  secure  two 
notrCS  drawn  by  her  in  favor  of  her  husband, 
i^x&d  bv  him  indorsed — the  one  for  $10,7U.71, 
tlie  other  for  $535.50. 

These  notes,  the  complainants  allege,  were 
given  for  a  loan  obtained  by  Richard  Bein,  the 
hosbsnd,  for  his  own  use,  and  which  was  so 
applied;  and  that  in  such  a  case,  by  the  laws 
of  Louisiana,  the  mortgage  of  the  wife,  and 
her  promise  to  pay  the  debt,  or  to  make  her 
property  responsible,  is  not  binding,  but  void. 
The  answer  of  the  appellee  denies  the  aver- 
ment of  the  bill,  as  to  the  purpose  of  the  loan 
or  the  use  of  the  money. 

It  is  objected,  that,  the  suit  being  brought  in 
the  name  of  the  husband  and  wife,  it  must  be 
considered  the  suit  of  the  husband,  and  that  a 
decree  would  not  bind  the  wife. 

On  looking  into  the  bill,  it  appears  that  the 
name  of  the  husband  is  used  only  as  the 
prochein  ami  of  his  wife.  He  asks  no  relief. 
The  wife  prays  an  injunction  against  the  sale 
of  the  mortgaged  property,  and  a  recission  of 
the  mortgage  and  notes,  and  a  release  from  all 
liability  thereon.  The  bill  was  sworn  to  by  the 
wife,  and  a  rule  was  entered  on  the  attorneys 
of  the  defendant,  to  show  cause  why  the  in- 
iunction  should  not  be  granted  in  favor  of 
Mary  Bein,  and  at  a  subsequent  day  the  writ 
Was  granted.  An  injunction  bond  was  given 
by  the  wife,  with  security,  the  name  of  the 
busband  being  used  only  as  authorizing  the 
wife  to  execute  the  bond.  And  so  throughout 
the  proceedings  the  wife  is  treated  as  the  party 
in  interest,  the  name  of  the  husband  being 
formally  used. 

240*1  *Where  the  wife  complains  of  the 
hoaband,  and  asks  relief  against  him,  she  must 
uaa  the  name  of  some  other  person  in  prosecut- 
ing the  suit;  but  where  the  acts  of  the  hus- 
band are  not  complained  of,  he  would  seem  to 
be  the  most  snltable  person  to  unite  with  her 
in  the  suit.  This  is  a  matter  of  practice,  with- 
in the  discretion  of  the  court.  It  is  sanctioned 
in  the  63d  section  of  Story's  Equity  Pleading*, 


and  by  Fonblanque.  The  modem  practice  ta 
England  has  adopted  a  different  course,  by 
writing  the  name  of  the  wife  w.th  a  person 
other  tnan  her  husband,  in  certain  cases.  From 
the  frame  of  the  bill,  no  doubt  is  entertained 
that  the  decree  will  bind  the  wife. 

Prior  to  the  marriage  of  Bein  and  wife,  they 
entered  into  a  marria^  contract,  in  which  it 
was  stipulated  that  neither  should  be  liable  for 
the  debts  of  the  other;  and  each  reserved  tha 
right  of  selling  and  disposing  of  their  property, 
after  marriage,  as  they  might  deem  proper, 
with  the  consent  of  the  other.  The  wife 
brought  into  the  marriage,  and  settled  upon 
herself,  as  stated,  property,  real  and  personal, 
estimated  to  be  worth  eighty-eight  thousand 
six  hundred  and  thirty-five  dollars.  This  con- 
tract was  entered  into  in  accordance  with  the 
Louisiana  law. 

The  loan  was  negotiated  on  the  8th  of  May, 
1838,  at  which  time  it  is  proved  that  Richard 
Bein  was  known  to  be  much  embarrassed,  and, 
as  it  appears  in  proof  subsequently,  was  actual- 
ly insolvent.  In  the  act  of  Mortice,  Mrs.  Bein 
declared  that  she  was  justly  mdebted  unto 
Sherman  Heath  in  the  full  sum  of  ten  thou- 
sand seven  hundred  and  eleven  dollars  and 
seventy-one  cents,  being  a  loan  of  money  made 
to  her,  and  for  her  sole  benefit,  etc.  This  act 
had  all  the  sanctions  required  by  law.  On  the 
10th  of  the  same  month,  a  check,  payable  to 
Mrs.  Mary  Bein,  or  order,  for  the  above  sum, 
was  drawn  bv  S.  Heath  k  Co.  on  "The  Citizens' 
Bank  of  I^uisiana,"  and  lumded  to  Mrs.  Bein. 

It  appears  that  Heath  had  knowledge  of  tha 
embarrassments  of  Bein,  and  consulted  J.  W. 
Smith,  a  lawyer,  who  is  a  witness,  how  tha 
loan  could  be  legally  made.  He  was  informed 
that  it  must  be  made  for  the  sole  benefit  and 
use  of  the  wife,  and  that  the  husband  shouhl 
not  be  interested  in  or  benefited  by  it.  Heath 
stated  that  the  money  belonged  to  hia  mother, 
and  he  did  not  wish  to  receive  more  than  tha 
legal  interest,  for  fear  of  difficulty;  and  that 
he  had  rather  loan  the  money  to  Mrs.  Bein,  be- 
lievinff  it  to  be  safe,  than  to  let  other  persons 
have  H  at  higher  rates.  Afterwards,  Heath  and 
Bein  being  present,  the  witness  stated  to  them 
that  the  loan  would  not  be  legal  unless  it  waa 
for  Mrs.  Bein's  sole  use  and  benefit;  "that  no 
loan  could  be  made  legally  to  him  under  cover  of 
a  *loan  to  his  wife,  and  that  it  must  be  [*241 
a  bona  fide  contract  with  Mrs.  Bein."  Bein  then, 
in  the  most  positive  maimer,  informed  Heath 
that  the  proposed  loan  waa  a  real  bona  fida 
loan  to  Mrs.  Bein,  that  there  was  no  cover  or 
concealment  about  it.  Witness  examined  the 
act  of  mortgage,  and  filled  up  the  check  and 
handed  it  to  the  notary. 

For  nearly  five  years  Mrs.  Bein  paid  the  in- 
terest on  the  loan,  kept  the  property  insured, 
and  assigned  the  policy  annually. 

On  the  2d  of  April,  1840,  Richard  Bein  flleu 
his  petition  for  the  benefit  of  the  Insolvent 
Act,  attached  to  which  waa  a  schedule  of  hia 
debts;  and  among  others,  a  debt  due  to  his 
wife  for  the  same  amount  above  loaned  to  her. 
It  appears  that  Bein  paid  several  debta  of  large 
amounts  shortly  after  the  loan  waa  negotiated, 
but,  independently  of  hia  own  statements,  there 
is  no  positive  evidence  that  these  payments 
were  made  ¥rith  the  money  loaned. 

The  article  2412  of  the  CivU  Qoda  ot  l/svsSaV 
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and  declares^  "The  wife,  whether  separated  in 
property  by  contract  or  by  judgment,  or  not 
separated,  cannot  bind  herself  for  her  husband, 
nor  conjointly  with  him,  for  debts  contracted 
by  him  before  or  during  the  marriage." 

Under  this  law,  a  mortgage  given  by  the 
wife  to  secure  a  loan  made  to  the  husband,  or 
to  the  wife  covertly  for  his  use,  it  void.  As 
the  loan  in  question  was  made  to  the  wife, 
which  appears  from  the  mortgage  and  the 
check  for  the  money,  a  question  in  the  case  is, 
whether  these  forms  were  adopted  to  charge 
the  wife,  in  fraud  of  the  law,  for  the  benefit  of 
the  husband. 

No  fraud  or  mistake  is  alleged  in  the  bilL 
The  complainant  states  that  the  loan  was  made 
by  her  nusband  for  his  benefit,  that  she  be- 
came his  surety  in  violation  of  the  law  of 
Louisiana,  and  was  induced,  contrary  to  her 
wish,  to  mortgage  her  property  for  the  pay- 
ment of  the  monev.  On  these  grounds,  the 
court  are  asked  to  declare  the  mortgage  void. 

If  this  bill  be  sustainable,  it  must  be  on  the 
peculiar  provisions  of  the  Louisiana  law.  In 
ordinary  cases  it  would  be  demurrable.  Where 
a  feme  covert,  by  the  forms  of  law,  has  con- 
veyed her  property,  she  can  avoid  the  effect  of 
such  ccmveyance  only  bv  showing  mistake  or 
fraud.  And  this  must  be  alleged  in  the  biU. 
On  ordinary  principles,  an  individual  is  estop- 
ped from  denying  a  fact  which  he  has  admitted 
m  a  sealed  instrument. 

In  makinff  the  loan.  Heath  acted  with  great 
caution.  ^  was  agent  for  his  mother.  He 
proceeded  under  legal  advice,  and  consummated 
the  agreement  In  the  presence  of  his  counsel. 
Bein  was  known  to  be  irresponsible;  conse- 
842*]  quently  Heath  *did  not  rel^  upon  him 
for  payment.  The  acts  of  Heath  in  negotiat- 
ing the  contract,  and  the  account  he  gave  of  it, 
all  show  that  he  acted  in  good  faith,  and  in 
full  confidence  that  the  loan  was  made  to  Mrs. 
Bein.  The  mortgage  was  executed  by  her, 
under  the  most  solemn  declaration  "that  the 
money  was  borrowed  for  her  benefit" — her  at- 
tention being  speciallv  directed  to  the  clause 
of  the  mortgage  which  so  declares,  as  appears 
from  a  marginal  note — sanctioned  by  the  no- 
tary, and  signed  also  by  other  persons.  And 
the  check  for  the  money  was  paid  to  the  mort- 
gagor. 

From  these  facts  it  is  clear  that  Heath  Is  not 
chargeable  with  collusion.  And  there  is  noth- 
ing' on  the  face  of  the  contract  to  excite  sus- 
picion. On  such  a  transaction,  the  mortgagee 
uiuy  well  stand  and  claim  the  benefit  of  the 
security  until  it  shall  be  impeached  by  the 
mortgagor.  This  is  attempted  to  be  done,  not 
by  proof  of  fraud  or  mistake,  but  on  the 
ground  that  the  loan  did  inure  to  the  benefit  of 
the  husband,  and  not  to  the  benefit  of  the  wife. 
This  is  a  matter  subsequent  to  the  contract, 
and  involves  the  inquiry,  whether  the  person 
making  a  loan,  with  the  utmost  fairness  and 
caution,  to  the  wife,  must,  to  charge  her,  see 
that  the  money  is  applied  to  her  use. 

The  article,  which  declares  that  the  wife 
cannot  become  the  surety  of  her  husband,  does 
not  superadd  the  above  important  condition  as 
to  the  application  of  the  money.  It  is  not  in 
the  law,  unless  it  shall  have  been  put  there  by 
judicial  legislation.  The  fact  that  the  money 
borrowed  was  paid  to  the  hnnband  or  was  used 
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for  his  benefit,  as  a  matter  of  evidence,  may  be 
proved  to  show  the  character  of  the  trans- 
action. And,  connected  with  other  facts,  it 
may  conduce  to  establish  eoUusion  or  fraud. 
But  to  treat  this  supposed  requisite  as  a  mat- 
ter of  law,  under  the  above  article,  would 
violate  every  known  rule  of  construction. 
With  this  general  remark,  we  will  examine  tho 
Louisiana  aecisions  on  this  point. 

The  case  of  Brandegee  v.  Kerr  and  Wife,  7 
Martin,  N.  8.  64),  in  facts  and  principle  is  said 
to  be  similar  to  the  one  under  considcratioa 
That  was  an  "action  on  the  note  of  the  wife 
indorsed  by  the  husband,  alleged  to  have  been 
received  from  the  wife  on  a  loan  made  to  her 
by  a  check  delivered  to  her."  And  the  court 
say,  "that  the  circumstance  of  the  wife  having 
a  separate  advantage  in  the  contract,  being  of 
the  essence  of  her  obligation,  must  be  proven 
by  some  other  evidence  than  proof  of  her  hav- 
ing touched  the  money."  And  in  conclusion 
they  say,  "Being  of  opinion  that  there  is  no 
fact  in  evidence  from  which  it  is  possible  to  in- 
fer that  the  plaintiff's  mone^  was  employed  for 
the. separate  use  of  the  wife,"  etc.,  "we  con- 
clude that  the  wife  is  not  bound."  The  court 
also  say,  "We  cannot  distinguish  *this  [*24S 
paper  from  a  note  joint  and  several  of  husband 
and  wife,  for  they  are  bound  jointly  and 
severally,  and  the  plaintiff  has  prayed  for  a 
judgment  joint  and  several." 

It  must  be  admitted,  that  the  court,  in  the 
above  case,  consider  proof  of  the  application 
of  the  money  to  the  use  of  the  wife  as  essenti- 
al to  bind  her.  And  unless  that  case,  in  its 
facts  or  the  law  imder  which  it  was  decided^ 
shall  be  shown  to  differ  from  the  facts  and  law 
of  the  case  under  consideration,  it  will  consti- 
tute a  rule  of  decision  in  this  case. 

If  this  action  were  on  the  notes  given  by 
Mrs.  Bein  and  indorsed  bv  her  husband,  ill 
that  respect,  and  also  in  the  payment  of  the 
money  to  the  wife,  the  cases  would  be  similar. 
But  in  the  case  before  us,  the  action  is  on  the 
mortgage,  in  which  there  is  no  liability  of 
the  nusband,  and  no  decree  is  asked  against 
him.  It  is  true,  notes  were  given  similar  to 
that  civen  in  the  case  cited,  but  the  notes  oi 
Mrs.  Bein,  though  indorsed  by  her  husband, 
must  be  considered  as  connected  with  the  mort- 
gage which  explains  the  nature  of  the  trans- 
action. And  in  addition  to  this,  there  is  evi- 
dence that  the  contract  was  made  with  Mrs. 
Bein,  under  the  strongest  assurance  that  the 
loan  was  made  for  her  sole  benefit,  and  under 
a  full  conviction  by  Heath  that  it  was  so  made. 
In  these  important  particulars,  there  is  a  dif- 
ference between  the  cases.  The  case  cited 
seems  to  have  rested  on  the  face  of  the  nota 
and  the  check. 

But  still  the  ground,  as  to  the  application  of 
the  money,  remains  unanswered. 

In  the  above  decision,  the  case  of  Damford 
V.  Gros  and  Wife,  7  Martin,  465,  is  cited,  and 
it  is  the  only  authority  referred  to  in  tha 
opinion  of  the  court.  The  decision  in  that 
case  was  founded  on  the  6Ist  law  of  Toro.  II 
is  cited  by  the  court  as  follows:  "From  hence- 
forward, it  shall  not  be  lawful  for  the  wife 
to  bind  herself  as  security  for  her  husband,  al- 
though it  should  be  alleged  that  the  debt  waa 
converted  to  her  benefit;  and  we  do  also  order, 
that  when  the  husband  and  wife  shall  obligate 
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themselves  Jointly  fn  one  contract,  or  several- 
ly, the  wife  shall  not  be  bound  in  anything, 
unless  it  shall  be  proved  that  the  debt  was  con- 
verted to  her  benefit,  and  she  shall  then  be 
bound  in  proportion  to  what  shall  have  been 
so  applied,      ^ut  if  the  debt  so  applied  to  her 
use  served  only  to  procure  that  which  her  hus- 
band was  obliged  to  supply  her  with,  such  as 
food,  clothing,  and  other  necessaries,  then  we 
■ay  that  she  shall  not  be  bound  in  anything." 
The  above  action  was  founded  on  a  promis- 
sory note  subscribed  by  the  wife  cojointly  with 
ber  husband.     And  the  court  say,  'that  the 
rsstriction  imposed  by  the  Spanish  laws  on  the 
obligations  contracted  by  the  wife  jointly  with 
144*]  her  husband  *has  not  ceased  to  be  in 
force,  and  that,  according  to    it,    when    the 
creditor  wishes  to  compel  her  to  the  perform- 
tiice  of  such  an  obligation,  he  must  prove  that 
the  debt  was  converted  to  her  benefit.** 

The  law  of  Toro  was  repealed,  with  all  other 

Roman,  Spsnish,  and  French  laws  in  Louisiana, 

in  every  ease  provided  for  in  the  Civil  Code  by 

article  3521.     The  Civil  Code  was  adopted  in 

1825.    But  as  the  case  first  cited,  of  Brsndegee 

?.  Kerr  and  Wife,  was  decided  in  1828,  after 

the  repeal  of  the  law  of  Toro,  it  is  contended 

that  tne  decision  could  not  have  been  governed 

by  that  law.    But  it  seems,  from  the  statement 

of   one  of  the  couni?el,  that  the  contract  was 

made  under  that  law.     The.  reference  to  the 

caAe  of  Damford  v.  Gros  and  Wife  shows,  as 

above  stated,  that  the  decision  against  Kerr 

and  wife  was  made  under  the    law    of    Toro. 

Xliis  appears  clearly  from  the  language  of  the 

sourt. 

Great  reliance  is  placed  on  the  case  of  The 
Fireman's  Company  v.  Julia  Louisa  Cross,  4 
Robinson,  509.    That  action  was  instituted  on 
WL  promissory  note  for  $7,000,  drawn  by  the  de- 
fendant,   and    secured    by    mortgage    on    her 
p«.Taphenial    property.    It    was    proved    "that 
portion  of  the  money  loaned  was  ever  paid 
the  defendant,  but  that  it  was  paid  by  the 
intiffs  to  different  persons  on  orders  given 
_  r  the  husband." 
The  facts  in  that  case  show  that  the  wife 
w^mu  the  surety  of  the  husband.    And  the  court 
sry  properly  held,  that  such  proof  was  ad- 
Issible,  although   in  the  mortgage  the  wife 
imt^  the  loan  was  made  to  her.    Article  2256 
d.^^«lares  "^hat  parol  evidence  shall  not  be  ad- 
tted  against  or  beyond  what  is  contained  in 
«  sets,"  etc    But  this  was  held  not  to  apply 
contracts  made  in  fraudem  legis. 
In  their  opinion  the  court    say:     "We    are 
tisfied  that  the  money  borrowed  was  intend- 
for,  and  was  applied  to  the  use  of  the  de- 
fendant's husband.^    "This  case,"  they  observe, 
"is  much  stronger  than  that  of  Brandegee  v. 
Kerr  and  Wife,  in  which  it  appeared  that  the 
wife  had    actually    received   the    money,   but 
there  was  no  proof  of  its  having  turned  to  her 
separate  advantage. 

The  citation  of  the  case  against  Kerr  and 
wife  is  a  seeming  sanction  of  the  ground  on 
which  that  case  was  decided.  But  the  case  be- 
fore the  court  did  not  turn  upon  the  appli- 
cttioB  of  the  loan,  as  it  was  clear  that  the  hus- 
btnd  received  the  money,  and  applied  it,  by 
orders  on  theplaintiffs,  to  the  payment  of  his 
own  debts.  This  shows  the  intent  with  which 
the  hmn  was  made,  and  also  that  the  facts  were 
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known  to  the  plaintiffs.  The  reference  seems 
to  have  been  made  to  the  case  of  Kerr  and 
wife  generally,  without  adverting  to  the  law 
under  which  it  was  decided. 

*0f  the  same  character  was  the  case  [*245 
of  Pascal  V.  Sanvinet  et  al.,  decided  in  1846, 
'and  reported  in  manuscript. 

The  husband  and  wife,  by  a  decree,  were 
separated  in  property,  after  which  she  dele- 
gated to  him  extensive  and  general  powers  for 
the  management  and  administration  of  her 
affairs.  Two  years  after  this,  the  husband, 
under  this  power,  executed  the  notes  and  mort- 
gage in  question,  "stating  in  the  act  that  the 
sum  was  due  by  his  wife,  in  consequence  of  a 
loan  made  to  her  by  the  defendant,  and  which 
he,  as  her  agent,  acknowledged  to  have  re« 
ceived."  And  the  court  say:  "There  is  no  proof 
that  any  part  of  this  loan  passed  into  the 
hands  of  the  plaintiff,  or  that  it  was  applied  or 
turned  to  her  benefit.  She  was  not  personally 
present  at  the  execution  of  the  act,  and  is  not 
shown  to  have  been  aware  that  the  loan  had 
been  made  or  the  mortgage  granted." 

From  these  facts,  there  would  seem  to  have 
been  no  mode  by  which  the  wife  could  be  bound, 
except  by  showing  that  the  money  was  applied 
to  her  use.  This,  on  being  shown,  would,  it  is 
supposed,  have  confirmed  the  agency.  It  would 
have  established  the  bona  fide  chanu^er  of  the 
act  done  by  the  husband.  As  a  matter  of 
evidence,  then,  to  explain  the  nature  of  the 
transaction,  proof  that  the  loan  accrued  to  the 
benefit  of  the  wife  was  necessary  to  bind  her. 

It  must  be  admitted,  that  the  general  lan- 
guage of  the  court  covers  the  ground  assumed 
by  the  counsel  for  the  appellant.  They  say: 
"It  has  been  settled,  by  repeated  decisions  of 
the  late  Supreme  Court,  that  it  is  incumbent  on 
the  party  claiming  to  enforce  the  contract  of 
a  married  woman  to  show  that  the  contract 
inured  to  her  separate  advantage."  And  they 
cite  the  case  of  Brandegee  v.  Kerr  and  Wife, 
and  repeat,  "That  the  circumstance  of  the  wife, 
having  a  separate  advantage  in  the  oontract, 
being  of  the  essence  of  her  obligation,  must  be 
proved. 

In  answer  to  these  remarks,  it  may  be  said 
that  the  case  turned  upon  the  suretyship  of  the 
wife,  and  not  upon  the  application  of  the 
money.  The  act  was  done  oy  the  husband 
without  the  knowledge  of  the  wife,  whieh 
shows  that  it  was  done  for  his  benefit. 

It  was  held  (2  Martin,  N.  S.  39)  that  the 
wife  may  bind  herself  jointly  and  severally 
with  her  husband,  provided  she  renounces  the 
law  of  Toro  in  due  form.  And  that,  when  this 
is  done,  the  creditor  need  not  prove  that  the 
engagement  turned  to  her  advantage.  But  she 
cannot  bind  herself  as  surety  for  her  husband, 
not  even  b^  binding  herself  m  solido  with  him. 
That  decision  was  made  in  1823. 

In  Gasquet  et  al.  v.  Dimitry,  0  Louisiana, 
586,  it  was  held,  "where  the  wife  signs 
an  act  of  mortgage  with  her  husband, 
*given  to  secure  a  debt  for  his  benefit,  [*246 
in  which  she  renounces  formally  all  her  rights, 
privileges,  and  mortgages  on  the  property, 
ceding  and  transferring  them  to  her  husband's 
credi&r,  was  a  contract  entered  into  by  the 
wife  conjointly  with  her  husband,  binding  her- 
self for  his  debt,  which,  being  prohibited  1:^ 
article  2412,  was  void." 
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T!i«  court  In  their  opinion  saj:  *The 
counsel  for  the  appellant,  in  support  of  the 
position,  that  the  agreement  on  the  part  of  the 
wife  to  renounce  her  claims  on  the  mortgaged 
property  is  null  and  void,  relies  upon  article 
2412."  After  citing  the  article,  they  obsenre: 
"The  question  thus  presented  is  to  be  decided* 
by  us  without  reference  to  the  laws  of  Toro, 
which  have  no  longer  here  the  force  of  laws, 
and  independently  of  former  decisions  of  this 
court  while  guided  by  the  Spanish  jurispru- 
dence; but  we  are  called  on  to  say  what,  in 
our  opinion,  is  the  law  of  the  land  on  this  sub- 
ject, as  established  by  the  code  standing  by 
itself." 

On  a  rehearing  of  the  above  case,  the  court 
held  that  the  wife  was  the  surety  of  the  hus- 
band, within  "the  sense  of  article  2412,  and 
that  the  act  was  consequently  void."  And  it 
appears  that  the  Legislature,  being  dissatisfied 
with  the  decision,  passed  an  act  declaring  "that 
married  women  aged  twenty -one  years  shall 
have  the  right  to  renounce,  in  favor  of  third 
persons,  dotal,  paraphernal,  and  other  rights," 
m  a  certain  form,  etc 

In  the  case  of  E.  Monfort  ▼.  Her  Husband, 
4  Robinson,  453,  it  was  held,  "that  the  pur- 
chaser of  dotal  property,  legally  alienated,  has 
nothing  to  do  with  the  investment  of  the  pro- 
ceeds, and  that  the  husband  alone  has  the  ad- 
ministration of  the  dowry.  If  he  misapplies 
it,  there  is  a  lien  of  the  wife  on  his  property." 

The  law  of  Toro  declared:  "The  wife  shall 
not  be  bound  in  anything,  unless  it  shall  be 
proved  that  the  debt  was  converted  to  her 
benefit."  In  reference  to  this  provision,  the 
court  said  in  the  case  of  Damford  v.  Gros  and 
Wife,  above  cited — ^"Whether  that  restriction 
was  attended  with  inconvenience  is  not  for  us 
to  consider.  Our  duty  is  to  declare  the  law, 
not  to  modify  it."  But  that  law  being  re- 
pealed, and  another  substituted  in  its  place,  de- 
claring only  "that  the  wife  should  not  be 
bound  as  the  surety  of  the  husband,"  it  is  not 
to  be  supposed  that  a  citation  of  decisions 
made  under  the  law  of  Toro  by  the  court,  in 
cases  where  the  wife  was  clearly  the  surety  of 
the  husband,  was  designed  essentially  to  modi- 
fy the  substituted  act.  That,  in  many  cases, 
as  a  matter  of  evidence,  to  charge  the  wife,  it 
may  be  necessary  to  prove  that  the  loan  was 
applied  to  her  use,  may  be  admitted.  But, 
247*]  under  the  above  article,  *we  think  that 
such  evidence  cannot  be  required  as  a  matter  of 
law.  The  cases  cited  did  not  turn  upon  that 
ground. 

But  there  is  another  view  arising  from  the 
facts  of  this  case,  which  will  now  be  con- 
sidered. 

This  is  a  suit  in  chancery,  and  it  is  governed 
bv  the  general  principles  of  such  a  propeeding. 
No  new  principle  is  introduced  to  affect  the  re- 
lation of  the  parties,  or  to  modify  rights  grow- 
ing out  of  their  contract. 

It  is  a  principle  in  chancery,  that  he  who 
asks  relief  must  have  acted  in  good  faith.  The 
equitable  powers  of  this  couH  can  never  be 
exerted  in  behalf  of  one  who  has  acted  fraudu- 
lently, or  who  by  deceit  or  any  unfair  means 
has  gained  an  advantage.  To  aid  a  party  in 
such  a  case  would  make  this  court  the  abetter 
of  iniquity.  And  we  suppose  that  this  prin- 
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ciple  applies  to  the  ease  under  eonsideration. 
A  feme  covert,  acting  on  her  own  responsibility, 
under  the  liberal  provisions  of  the  Louisiana 
law,  may  act  fraudulently,  deceitfully,  or  in- 
equitably, so  as  to  deprive  her  of  any  claim  for 
relief.  The  results  from  the  capacity  to  make 
contracts  with  which  the  law  invests  her. 

Heath,  the  agent,  as  has  already  been  said, 
acted  in  good  faith.  He  proceeded  deliberately, 
under  legal  advice,  and  there  is  no  ground  to 
charge  him  with  unfairness  or  collusion  against 
Mrs.  Bein.  Assurances  were  made  to  him,  in 
the  presence  of  his  counsel,  by  Bein,  acting  in 
behalf  of  his  wife,  that  the  loan  was  for  her; 
that  it  was  bona  fide,  and  without  any  con- 
cealment. Resting  upon  these  and  other  as- 
surances, the  contract  of  loan  was  made,  the 
mortgage  was  executed  by  Mrs.  Bein,  and  the 
money  paid  by  Heath  to  her,  under  the  direc- 
tion ana  sanction  of  his  counsel.  Now,  if  these 
representations  were  false,  and  Heath  was 
thereby  induced  to  part  with  the  money,  can 
the  complainant  have  a  standing  in  equity? 

Such  a  proceeding  would  be  fatal,  it  is  sup- 
posed, under  the  law  of  Toro.  For  if  it  were 
admitted,  that,  to  make  the  loan  binding  on 
the  wife,  it  must  be  proved  to  have  inured  to 
her  use,  yet  if,  through  the  fraudulent  inter- 
vention of  the  husband,  she  negotiated  the 
loan,  giving  to  it  her  special  sanction,  equity 
would  not  relieve  her.  A  doctrine  contrary  to 
this  would  enable  the  wife  to  practice  the 
grossest  frauds  with  impunity. 

For  nearly  five  years  after  the  loan,  the  in* 
terest  was  punctually  paid  by  Mrs.  Bein,  the 
house  and  lot  were  insured,  and  the  policy  an- 
nually assigned  for  the  benefit  of  the  mort* 
gagee.  These  facts,  connected  with  the  repre- 
sentations  which  induced  Heath  to  loan  the 
money,  show,  if  the  loan  was  in  fact  for  the 
husband,  a  deliberate  fraud  on  her  part.  Under 
such  circumstances,  we  think  the  complainant 
cannot  invoke  the  aid  of  a  court  of  chancery. 
She  has  acted  against  conscience,  in  procuring 
*the  funds  of  the  mortgagee.  The  law  [*248 
protects  her,  but  it  gives  her  no  license  to  com- 
mit a  fraud  against  the  rights  of  an  innocent 
party. 

In  the  repeal  of  the  law  of  Toro,  and  in  sub- 
stituting in  its  place  article  2412,  the  Legisla- 
ture gave  the  most  unequivocal  evidence 
against  the  policy  of  that  part  of  the  repealed 
law  which  required  proof  to  charge  the  wife 
that  the  money  borrowed  was  applied  to  her 
use. 

But  in  afllrming  the  decree  of  the  Circuit 
Court  we  place  our  opinion  upon  the  uncon- 
scientious acts  of  the  wife. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Order. 


This  cause  came  on  to  be  heard  on  the  traa* 
script  of  the  record  from  the  Circuit  Court  at 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  la  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be* 
and  the  same  is  hereby  affirmed,  with  costs. 
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JOHN   D.  BOWLINQ,  Plaintiff  in  Error, 

▼. 
JILSON  P.  HARRISON. 

Note — ^where  indorser  lives  in  tame  town  where 
note  ia  payable,  notice  must  be  personal- 
usage,  eridenoe  of — Mississippi. 

Where  the  bolder  of  a  protested  note  and  the 
party  entitled  to  notice  reside  in  the  same  city  or 
town,  notice  should  be  given  to  the  partj  entitled 
lo  it,  either  rerballj  or  in  writing,  or  a  written 
notice  must  be  left  at  his  dwelling-house  or  place 
sf  business. 

The  term  **bolder**  Includes  the  bank  at  which 
the  note  is  payable,  and  the  notary  who  may  hold 
the  note  as  the  agent  of  the  owner  for  the  purpose 
•f  making  demand  and  protest. 

A  memorsndum  upon  the  note,  and  thst  the 
Mbird  indorser,  J.  P.  Harrison,  lives  at  Vicks- 
boig,**  was  not  sufficient  to  go  to  the  jury  as  evi- 
dence of  an  agreement  upon  nls  part  to  receive  no- 
tlee  through  the  postofflce. 

THIS  case  was  brought  up  hj  writ  of  error 
from  the  Circuit  Ck>urt  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

It  was  a  suit  by  the  indorsee,  of  a  promis- 
sory note  against  the  indorser.  Bowling,  the 
indorsee,  lived  in  Maryland,  and  Harrison,  the 
indorser,  in  Mississippi. 

The  note  was  as  follows: 
$6,800.  Vicksburg,  November  26,  1836. 

Two  years  after  date,  I  promise  to  pay  to 
the  order  of  W.  M.  Pinckard  five  thousand  eight 
hundred  dollars,  for  value  received,  negotiable 
and  payable  at  the  office  Planters'  Bank,  Vicks- 
burg. 

(Signed)  A.  G.  Greath. 

240*1  •Indorsed:  Tay  Pinckard  and  Payne, 
or  order.  W.  M.  Pinckard."  "Pay  J.  P.  Har- 
rison, or  order.  Pinckard  and  Pavne."  "Pay 
John  D.  Bowling,  or  order.    J.  P.  Harrison." 

At  the  foot  of  said  note,  and  on  the  face 
thereof,  was  the  following  memorandum: 
'Hliird  indorser,  J.  P.  Harrison,  lives  at  Vicks- 
burg." 

At  May  Term,  1840,  suit  was  commenced  by 
Bowling  sffainst  Harrison,  and  the  cause  came 
on  for  trial  at  May  Term,  1842.  The  jury,  un- 
der the  instructions  of  the  court,  found  a  ver- 
diet  for  the  defendant,  when  the  following  bill 
of  exceptions  was  taken  by  the  counsel  for  the 
plain  tin: 

Bill  of  Exceptions. 

The  plaintiff  proved,  by  Alexander  H.  Ar- 
thur, a  witness,  who  was  sworn,  that  said 
memorandum  was  in  the  handwriting  of  the  de- 
fendant, J.  P.  Harrison,  and  thereupon  said 
memorandum  was  read  to  the  jury.  The  plain- 
tiff then  proved,  by  said  Arthur,  that  said  note 
waa  deposited  in  the  office  of  the  Planters' 
Bank  at  Vicksburg,  Mississippi,  on  the  29th 
day  of  November,  1838,  for  collection,  and 
that  on  that  day  the  29th  day  of  No- 
vember, 1838,  he  demanded  payment  there- 
of of  the  teller  of  said  bank,  who  refused 
lo  pay  the  same;   that  on  the  same  day  he 

Nora. — Bills  and  notes — as  to  usage  as  control- 
ling nnd  varying  demand,  notice  and  days  of  grace, 
see  note  to  6  L.  ed.  U.  8.  512. 

Banking  customs  as  to  demsnd  and  notice,  see 
BOtc  to  21  I^  R.  A.  441. 

As  to  notice  of  demand  and  nonpayment,  when 
and  how  giren.  see  note  to  5  L.  ed.  U.  8.  215. 

As  to  its  being  immaterial  whether  the  indorser 
receirea  notice  or  not  when  due  diligence  is  used 
|9  sending  It,  see  note  to  11  L.  ed.  U.  8.  1000. 
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deposited  in  the  postofflce  at  Vicksburg  a  writ- 
ten notice  of  the  nonpa3rment  of  said  note, 
directed  to  said  defendant,  Jilson  P.  Harrison, 
informing  him  of  the  nonpayment  of  said  note. 
The  said  witness  further  stated,  that  he  acted 
as  the  agent  of  the  Planters'  Bank  in  making 
demand  of  payment,  and  giving  notice  of  non- 
payment of  said  note.  Said  witness  further 
stated,  that  Jilson  P.  Harrison,  the  defendant, 
lived  in  the  town  of  Vicksburg,  in  which  is 
and  was  the  office  of  the  Planters'  Bank,  when 
the  note  sued  on  was  payable  at  the  date  of 
the  maturity  of  said  note.  That  for  several 
years  prior  to  the  maturity  of  said  note,  it 
had  been  the  usage  of  the  Planters'  Bank  at 
Vicksburg  to  have  notice  served  personally 
upon  the  indorsers  resident  in  Vicksburg,  un- 
less there  was  a  memorandum  on  the  note  ap- 
pointing some  place  at  which  notice  would  be 
received;  and  if  there  was  a  memorandum  on 
the  note  designating  a  place  where  notice  was 
to  be  served,  then  the  notice  was  left  at  such 
place.  That  this  usage  applied  to  notes  dis- 
counted or  deposited  m  bank  for  collection. 
That  the  language  of  these  agreements  was 
generally  as  follows:  "Indorser  will  receive 
notice  at  Vicksburg  postofflce,"  etc,  though 
sometimes  they  were  in  the  language  of  the  one 
attached  to  the  note  sued  on;  that  seeing  the 
defendant's  name  written  at  the  foot  of  this 
note  sued  on,  he  supposed  it  to  be  an  undertak- 
ing on  his  part  to  receive  notice  through  the 
Vicksburg  ^postofflce  according  to  the  [*250 
usage  of  the  bank,  and  accordingly  gave  him 
notice  of  the  nonpayment  of  the  note,  by  de- 
positing the  same  in  the  Vicksburg  postofflce, 
addressed  to  him  at  Vicksburg,  and  that  he 
gave  no  other  notice  of  the  nonpayment  of  the 
note  to  defendant.  This  being  all  the  evidence 
in  the  cause,  the  court  instructed  the  jury, 
that  to  charge  an  indorser,  if  he  lived  in  the 
town  in  which  the  note  was  made  payable,  the 
notice  must  be  personal,  unless  he  had  agreod 
to  receive  it  elsewhere,  or  unless,  by  the 
custom  and  usage  of  the  bank  at  which  the 
note  is  made  payable,  notice  of  nonpayment 
was  left  at  the  postofflce.  That  the  memoran- 
dum attached  to  the  note  sued  on  was  not  a 
sufficient  agreement  to  receive  notice  at  the 
postofflce  and  dispense  with  personal  service  on 
the  indorser.  The  court  further  instructed  the 
jury,  that  the  custom  and  usage  of  the  hank, 
as  proved  in  this  case  by  the  witness,  Arthur, 
was  not  sufficient  to  dispense  jA'ith  personal 
notice.  To  which  opinion  /of  the  court, 
the  plaintiff,  by  his  attorney,  excepted  before 
the  jury  retired  from  the  box,  and  presented 
this  his  bill  of  exceptions,  and  prays  that  the 
same  be  signed,  sealed,  enrolled,  and  made  a 
part  of  the  record  in  this  cause,  which  is  done 
accordingly.  J.  McKinley.     [Seal.] 

Upon  this  exception  the  case  came  up  to  this 
court. 

It  was  argued  by  Mr.  Jones  for  the  plaintiff 
in  error,  and  bv  Mr.  Crittenden  and  Mr.  Fen- 
dall  for  the  defendant. 

Mr.  Jones,  for  the  plaintiff  in  error: 

The  single  objection,  and  the  only  question 
raised  in  the  court  below,  turned  on  the  point 
of  diligence  in  the  matter  of  serving  the  notice 
on  defendant. 

Upon  this  evidence,  the  court  below  deliv- 
ered the  following  instructions  to  the  jury. 
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1.  'niiat  to  charge  an  indoner,  if  he  lived 
in  the  town  where  the  note  was  payable,  the 
notice  must  be  personal,  unless  he  had  agreed 
to  receiTe  it  elsewhere;  or  unless,  by  the 
custom  and  usage  of  the  bank  where  the  note 
was  payable,  notice  was  left  at  the  postoffice." 

2.  ''That  the  monorandum  attached  to  the 
note  in  this  case  was  not  a  sufficient  agree- 
ment to  receive  notice  at  the  postoffioe,  and  to 
dispense  vrith  personal  service  on  the  indorser; 
^and  that  the  custom  and  usage  of  the  bank,  as 
proved  in  this  case,  was  not  sufficient  to  dis- 
pense with  personal  notice/' 

Against  these  instructions  the  plaintiff  con- 
ten& — 

1.  That  the  rule,  allowing  service  of  the  no- 
251*]  tioe  through  the  ^postoffice,  is  quite 
erroneously  enunciated  in  the  first  of  said  in- 
structions; which  vitiates  that  mode  of  service, 
because  the  indorser  lived  in  the  same  town 
where  the  note  was  payable.  He  insists,  that, 
as  the  indorser  and  indorsee  had  their  separate 
residences  in  different  towns  and  States,  the 
precise  relations  between  the  parties  existed, 
and  all  the  circumstances  concurred,  which  were 
proper  and  necessarv  to  bring  the  case  within 
the  verv  terms  of  the  rule  afiowing  service  of 
the  notice  through  the  postoffioe;  that  the  post- 
office  at  Vicksburff,  wnere  the  indorser  lived, 
was  the  proper  and  only  postoffice  to  which  the 
notice  could  have  been  sent  for  delivery,  within 
the  terms  of  the  rule;  and  that  the  circum- 
stance of  the  bank  where  the  note  was  payable 
happening  to  be  situate  in  the  same  town  was 
utterly  immaterial. 

2.  Had  it  been  necessary  (and  we  hold  it 
dearly  unnecessary)  to  invoke  the  aforesaid 
memorandum  and  the  bank  usage  in  support  of 
the  notice  through  the  postoffice  in  this  ease, 
then  we  should  insist  that  the  aforesaid 
memorandum,  with  the  aforesaid  evidence  of 
the  bank  custom  and  usage,  was  sufficient  and 
proper  to  be  left  to  the  Jury  as  evidence,  to 
be  weighed  and  considered  by  them,  of  the  de- 
fendant's consent  to  waive  personal  service  of 
the  notice,  and  to  receive  it  through  the  post- 
office;  consequently,  that  such  evidence  was  far 
too  peremptorily  ruled  out^  and  the  instructions 
so  ruling  it  out  trenched  very  far  within  the 
true  boundaries  of  the  jury's  province  and 
function. 

Mr.  Crittenden,  for  the  defendant  in  error, 
said  that  it  was  not  proved  where  the  plaintiff 
lived;  but  the  place  of  his  residence  was  a  mat- 
ter of  no  consequence.  The  rule  as  to  parties 
referred  to  the  parties  to  the  note,  and  not 
parties  to  the  suit. 

For  the  insufficiency  of  the  notice,  he  re- 
ferred to  Bank  of  Columbia  v.  Lawrence,  1 
Peters,  683;  Williams  v.  Bank  of  the  United 
States,  2  lb.  101;  Wilcox,  etc.,  v.  McNutt, 
Howard,  Miss.  Rep.  776;  6  lb.  615;  Ireland  v. 
Kip,  10  Johns.  490;  11  lb.  231 ;  Smedes  v.  Utica 
Bank,  20  lb.  372;  7  Howard,  Miss.  Rep.  565. 

With  respect  to  the  rule  having  been  dis- 

Sensed  with  by  agreement  of  parties,  it  is  evi- 
ent  that  tiie  person  who  gave  the  notice  was 
misled.  He  supposed  that  it  was  an  agree- 
ment that  it  should  be  sent  throush  the  post- 
office;  but  it  cannot  be  so  construed,  nor  would 
a  jury  be  justifiable  in  putting  such  a  con- 
struction upon  it.  The  court,  therefore,  was 
right  in  withholding  the  evidenoe  from  the  jury. 
42% 


*Mr.  Fendall,  on  the  same  side:  [*252 

In  this  case,  two  questions  are  presented  by 
the  record.  The  first  is.  Was  the  notice  suffi- 
cient in  law?  The  second  is,  If  the  notice  was 
not  sufficient  in  law,  is  it  made  sufficient  by 
any  lawful  usage,  or  by  any  agreement  be- 
tween the  parties  T 

As  to  the  first  question.  It  is  not  denied,  on 
the  other  side,  that  where  the  party  entitled 
to  notice  and  the  holder  reside  in  the  same 
place,  notice  must  either  be  given  to  the  party 
entitled  to  it  personally,  or  must  be  left  at  his 
dwelling  or  place  of  business.  But,  it  is  said, 
in  this  case.  Bowling,  the  holder,  resided  in 
Maryland,  and  Harrison,  the  party  entitled  to 
notice,  at  Vicksburg;  and  that,  the  parties  thus 
residing  in  different  places,  the  notice  sent 
through  the  postoffice  is  sufficient. 

It  is  a  good  answer  to  this,  that  the  record 
does  not  show  that  Bowling  and  Harrison  did 
reside  at  different  places.  It  describes  Bowling 
as  a  "citizen  of  the  State  of  Maryland,"  which 
he  may  have  been,  and  yet  have  been  residing 
at  Vicksburff  when  the  note  was  dishonored. 
The  judicial  presumption  arising  from  the 
record  is,  that  he  was  then  residing  at  Vicka- 
burg.  A  fact  so  important,  according  to  the 
argument  on  the  other  side,  as  his  residence  at 
a  different  place,  and  so  capable  of  being 
proved,  would,  it  may  be  fairly  supposed,  have 
been  proved,  if  it  existed. 

But  another  and  a  conclusive  answer  is,  that 
the  Planters'  Bank,  the  agent  for  collecting  the 
note,  was  in  Vicksburg,  the  place  where  Har- 
rison resided.  The  note  was  made  payable  at 
the  Planters'  Bank  at  Vicksburg,  where  it  was 
the  duty  of  the  holder  to  be,  and  demand  pay- 
ment. He  was  there,  either  personally  or  by 
his  agent,  who  resided  in  Vicksburg,  and  did 
demand    payment   at   the   bank.     The   notice 

g'ven  by  the  collecting  bank,  being  an  act  with- 
;  the  scope  of  its  agency,  was  the  act  of  Bowl- 
ing, the  holder  of  the  paper.  Tor  all  the 
purposes  of  the  law,  the  agent  or  banker  is, 
m  such  cases,  treated  as  substantially  a  dis- 
tinct and  independent  holder.  Indeed,  upon 
any  other  ground,  it  would  be  impracticable  for 
the  real  holder,  in  many  cases,  to  make  due 
presentment,  and  give  due  notice  of  the  dis- 
honor of  the  note,  so  as  to  charge  the  anteced- 
ent indorsers,  especially  if  he  lived  at  a 
distance  from  the  place  where  the  presentment 
and  dishonor  took  place."  Story  on  Promissory 
Notes,  sec.  326,  2d  ed. 

The  general  rule  on  the  subject  of  notioe  is 
so  well  settled,  that,  even  were  it  merely  arbi- 
trary, public  policy  and  commercial  conven- 
ience require  that  it  should  be  strictly  observed. 
But  it  M  not  arbitrary.  It  rests  on  a  sound 
principle.  ''The  object  of  the  notice  is  to  af- 
ford an  opportunity  to  the  drawer  to  obtain 
security  from  those  persons  to  whom  they  are 
entitled  *to  resort  for  indemnity."  8  [*a5S 
Kent's  Com.  107,  2d  ed.  It  follows,  as  a  cor- 
ollarv  to  this  proposition,  that  the  notioe 
should  be  early,  and  either  personal  to  the 
party  entitled  to  it,  or  sent  to  the  place  where 
he  is  most  likely  to  receive  it  promptly.  As 
he  is  presumed  to  be  habitually  at  his  dwelling 
and  place  of  business,  and  may  not  go  or  sena 
regularly  to  the  postoffice,  a  notice  left  at  one 
or  the  other  of  the  former  places  is  more  likely 
to  reach  him,  and  to  reach  him  promptly,  than 
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when  left  at  the  postofBee.  Henoe  the  general 
rule,  that  the  notice  must  either  be  pereonal,  or 
be  left  at  the  dwelling  or  place  of  Dusinese  of 
the  party  noticed.  ^The  law,"  says  Judge 
Story,  "requires  that  the  notice  should  be  either 
personal;  or  at  the  domicil  or  at  the  place  of 
business  of  the  indorser,  so  that  it  may  reach 
him  on  the  very  day  on  which  he  is  entitled  to 
notice."  Story  on  Promissory  Notes,  sec.  322. 
So  far  is  the  doctrine  carried  in  England,  that 
notice  must  be  given  at  the  earliest  moment, 
'V>missis  omnibus  aliis  negotiis,"  and  so  as,  if 
practicable,  to  be  actually  received,  that,  "in 
some  cases  where  the  indorser's  residence  is 
unknown,  but  he  is  known  to  resort  during 
certain  hours  at  a  certain  place,  as  at  the 
Royal  Exchange,  the  Bank  of  England,  Com 
Exchange,  or  any  public  office,  the  notice  ought 
to  be  given  during  those  hours."  Chitty  on 
Bills,  516,  8th  Am.  edit.  ch.  10.  Where  the 
party  noticing  and  the  partv  noticed  reside  in 
different  places,  the  law  allows  the  notice  to 
be  sent  by  post;  but  one  reason  of  this  is,  that, 
in  many  cases,  the  noticr^  will  be  sooner  re- 
ceived by  post  than  if  otherwise  conveyed. 
The  adjudged  sufficiency  of  a  notice  sent 
through  a  letter  carrier  or  penny  post,  though 
the  parties  reside  in  the  same  city  or  town,  has 
been  sometimes  treated  as  a  relaxation  of  the 
rule,  or  an  exception  to  it.  It  is  so,  however, 
only  apparently;  the  letter  carrier  or  penny 
post  being  treated  merely  as  an  agent  or  mes- 
senger for  delivering  the  notice.  Story  on 
Prcmiissory  notes,  sec.  323. 

The  general  principle  is  not  affected  in  its 
application  to  this  case  by  the  authorities  cited 
on  the  other  side.  In  The  Bank  of  Ck)lumbia 
T.  Lawrence,  1  Peters,  584,  the  question  was 
aa  to  the  sufficiency  of  a  notice  sent  by  mail 
to  a  person  residing  in  a  place  different  from 
that  where  the  demand  was  made.  In  Wil- 
liams V.  The  Bank  of  the  United  States,  2 
Peters,  101,  the  question  was,  whether  notice 
left,  under  certain  circumstances,  at  the  house 
of  a  neighbor  of  the  party  noticed,  was  suf- 
ficient. In  Miller  v  HJackley,  5  Johns.  375, 
the  parties  resided  in  different  places.  So,  too, 
in  Munn  v.  Baldwin,  6  Mass.  316,  in  which  it 
was  held  that  notice  sent  by  mail  was  suf- 
ficient; and  that  putting  a  notice  in  the  post- 
254*]  office  is  conclusive  ^evidence  of  notice. 
8o,  too,  in  Cuyler  v.  Nellis,  4  Wend.  398,  the 

Krties  resided  in  different  places;  and  there 
ing  two  postoffices  in  the  plsce  where  the 
noticed  party  resided,  having  distinct  designa- 
tions, it  was  held  that  a  n^ice  sent  by  mail, 
and  directed  to  him  merely  at  the  place  where 
he  resided,  was  insufficient.  The  rule  is  pre- 
eiaely  stated  in  the  passage  cited  yesterday 
from  Bayley  on  Bills,  276,  277,  2d  Am.  edit: 
"The  sufficiencY  of  a  notice  sent  by  the  mail 
is  well  establisned  in  the  United  States,  where 
the  person  to  be  charged  resides  in  a  different 
town  or  place  from  that  in  which  the  present- 
ment is  made.  But  where  he  resides  in  the 
same  place,  a  notice  to  him  must  be  personal, 
or  left  at  his  residence  or  place  of  business." 
In  many  of  the  cases  cited  to  this  passage  by 
the  editor,  the  reasoning  of  the  court  substan- 
tially sustains  the  principle  as  stated  in  the 
text ;  and  one  of  them,  that  of  Smedes  v.  Utica 
Bank,  20  Jcdma.  382,  is  conceded  to  do  so. 
In  tliis  case,  it  is  observable  that  the  court 
19  li.  ed. 


cite  Ireland  v.  Kip,  10  Johns.  882,  as  aAnn- 
ing  the  rule  in  the  terms  stated  in  Bayley.  The 
citation  is  from  the  reporter's  marginal  state- 
ment. The  words  of  the  court's  opinion  are 
different.  The  case  came  again  before  the 
same  court;  and  they  speak  of  the  rule  as  ap* 
plying  'Srhere  the  parties  reside  in  the  same 
city  or  place."  Ireland  v.  Kip,  11  Johns.  232. 
Thus  it  appears  that  in  this  case,  as  reported 
in  10  Johnson,  the  reporter  correctly  apprehend- 
ed the  court,  and  that  the  court  considered  the 
rule  requiring  notice  to  be  personal,  or  left  at 
the  dwellinjg^,  etc,  "where  the  parties  reside  in 
the  same  city  or  place,"  as  being  only  another 
form  of  the  rule  requiring  the  notice  to  be 
personal  or  left  at  the  dwelling,  etc.,  where 
the  party  noticed  resides  in  the  same  place 
where  the  presentment  is  made.  And  so  Judge 
Story  is  to  be  understood  in  his  statement  of 
the  rule.  Story  on  Promissory  Notes,  sec.  312, 
2d  edit.  Among  the  authorities  cited  by  that 
learned  judge  is  the  passage  in  Bayley  to  which 
we  have  referred.  In  the  case  of  Burrows  et 
al.  V.  Hannegan,  1  McLean,  310,  cited  b^  Judge 
Story,  the  question  was  as  to  the  sufficiency  of 
the  demand.  But  the  remarks  of  the  court  are 
equally  applicable  to  the  notice.  In  the  case  of 
The  Louisiana  State  Bank  v.  Rowel  et  al.,  18 
La.  Rep.  508,  it  was  held,  that^  where  the  in- 
dorser lived  within  three  miles  of  the  post- 
office,  notice  put  there  was  not  sufficient.  In 
that  case  the  brief  and  lucid  exposition  given 
by  the  court  of  the  law  merchant  on  the  sub- 
ject of  notice,  taken  in  connection  with  Story 
on  Promissory  Notes,  as  to  the  legal  identity 
of  the  noticing  party  vrith  his  agent,  fully 
sustains  the  rule  as  we  assert  it.  In  Porter  v. 
Boyle  et  aL,  8  La.  Rep.  170,  where  the  in- 
dorser resided  in  a  fauxbourg  of  New  Orleans, 
notice  of  'protest  addressed  to  him  [*255 
and  deposited  in  the  city  postoffice  was  held 
to  be  insufficient,  without  showing  reasonable 
diligence  in  endeavoring  to  give  him  personal 
notice.  Though  the  question  now  before  the 
court  is  admitted  to  oe  one  of  eeneral  com- 
mercial law,  unaffected  by  any  local  law  of 
Mississippi,  the  cases  of  Wilcox  A  Fearn  v.  Mc- 
Nutt,  2  Howard,  Miss.  R.  776,  Patrick  ▼. 
Beadey,  6  Howard,  Miss.  R.  600,  and  Hogatt 
V.  Bingaman,  7  Howard,  Miss.  R.  568,  which 
were  cited^  yesterday,  have  all  the  weight  which 
elaborate  investigation,  able  reasoning,  and  con- 
sistent adjudication  can  give  to  authority.  The 
first  of  them  appears  to  have  been  decided  be- 
fore the  note  in  controversy  was  due.  The  de- 
cision of  the  highest  court  in  the  State  had 
settled  the  law,  so  far  as  such  a  decision  could 
settle  a  question  not  of  local  jurisprudence.  It 
may  be  properly  referred  to  here  as  an  im- 
pressive, but  in  this  instance  disregarded, 
caution  to  holders  of  negotiable  paper.  In  tne 
last  of  the  three  Mississippi  cases,  the  princi- 
ple of  the  two  preceding  decisions  was  re- 
affirmed; the  counsel  for  the  holder  of  the 
f taper  conceding,  as  a  rule  beyond  denial,  that 
f  parties  live  in  the  same  town,  or  have  a 
place  of  business  therein,  the  notice  must  bt 
personal,  or  at  the  dwelling-house  or  place  of 
business;  and  the  court  say,  that  notice  of  the 
demand  and  protest  of  negotiable  paper  cannot 
be  given  through  the  postoffice,  unless  the  same 
is  to  be  transmitted  by  mail.  The  court  here 
substantially   re-assert   the   general   principle, 
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*.hat  the  mail  Is  a  legal  instrument  of  notice 
n  excepted  cases  only.  The  holder  is  not  re- 
luired  to  give  personal  notice  or  to  leave  it  at 
'lie  dwelling,  etc.,  where  the  party  to  be 
iharged  lives  at  a  distance;  but  if  he  lives  in 
the  place  where  the  demand  is  made,  it  is  as 
Misy  to  take  the  notice  to  him  personally,  or  to 
Ms  dwelling,  etc,  as  to  take  it  to  the  post- 
tffice;  and  m  such  case  the  general  rule  pre- 
'ails. 

As  to  the  second  question. 

This  point,  though  not  pressed  in  argument, 
has  not  been  abandoned. 

The  general  rule  as  to  usa^  is,  that  usage 
prevails  only  where  the  law  is  silent.  Chitty 
on  Bills,  66,  8th  Am.  edit.  In  one  of  the 
Mississippi  cases  which  we  have  cited,  the 
court  rebuke  the  attempts  of  a  few  notaries  to 
set  up  their  particular  practice  as  a  usage. 
Wilcox  &  Feam  t.  McNutt,  2  Howard,  Miss. 
R.  784. 

But  in  this  case  the  practice  of  the  Planters' 
Bank  in  giving]:  notices  was  proved  to  be  eon- 
fonnable  to  law.  Hie  witness  sayi^  *^hat,  for 
several  years  prior  to  the  maturity  of  said 
note,  it  had  been  the  usage  of  the  Planters' 
Bank  of  Vicksburg  to  have  notice  served 
personally  upon  the  indorsers  resident 
256*]  *in  Vicksburg,  unless  there  was  a 
memorandum  on  the  note  appointing  some 
place  at  which  notice  would  be  received."  In 
this  ease,  at  the  foot  of  the  note  were  written, 
in  the  handwriting  of  the  defendant,  the  words, 
'Third  indorser,  J.  P.  Harrison,  lives  at  Vicks- 
burg." This  unsigned  memorandum  the  wit- 
ness "supposed  to  be  an  undertaking  on  his 
part  to  receive  notice  through  the  Vicksburg 
postoffice,"  ete.  The  natural  inference  from 
the  memorandum  is  exactly  the  reverse,  name* 
ly,  that  the  indorser,  having  designated  the 
place  of  his  residence  and  there  stopped,  ex- 
pected, should  the  note  be  dishonored,  toe  legal 
incident  to  follow  of  notice  to  himself  personal- 
ly, or  left  at  his  dwelling  or  place  of  business. 
The  supposition  of  the  witness,  who  appears  to 
have  been  the  notary  employed  to  protest  the 
note  was  a  mere  guess,  and  a  very  ^Id  one.  It 
was  not  evidence.  Had  there  been  any  evidence 
of  an  agreement  on  the  part  of  Harrison  to 
waive  his  legal  right  to  personal  notice,  and  to 
receive  notice  through  the  postoffice,  the  court, 
we  admit,  ought  to  have  let  it  go  to  the  jury, 
whose  province  it  is  to  determine  on  the  suf- 
ficiency of  evidence.  But  here  there  was  no 
evidence  of  such  an  agreement,  and  the  court, 
in  substance,  so  told,  and  properly  told,  the 
jury.  It  was  clearly  the  province  of  the  court 
to  determine  the  legal  import  of  the  written 
memorandum. 

Mr.  Jones,  In  reply  and  conclusion,  insisted 
that  the  rule  was,  that,  if  the  parties  lived  in 
the  same  town,  the  notice  must  be  personal; 
but  if  in  different  towns,  the  postoffice  was  the 

S roper  medium.  1  Peters,  683;  5  Johns.  584; 
Mass.  R.  316;  4  Wendell,  398,  where  all  the 
cases  are  examined.  Either  Bowling  or  the 
bank  must  be  considered  as  the  holder  of  the 
note.  If  Bowling  was  the  holder,  he  was  en- 
titled to  have  the  note  sent  to  him  in  Mary- 
land, upon  its  nonpayment,  and  it  would  then 
become  his  duty  to  notify  the  indorser,  Har- 
rison, through  the  postoffice.  But  instead  of 
this,  he,  thrmigh  his  agent,  placed  the  notice  at 
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once  in  the  postoffice  at  Vicksburg.  If  the 
bank  was  the  holder,  then  the  case  comes  under 
the  rule  which  requires  the  holder  to  notify  the 
last  indorser,  who  is  then  to  notifv  the  preced- 
ing one,  and  so  on.  The  bank  snould,  there- 
fore, in  this  case,  also  have  sent  a  notice  to 
Bowling  in  Maryland,  whose  duty  would  have 
been  to  notify  Harrison  through  the  postoffice. 
But  why  not  take  a  short  cutT 

It  is  said  that  the  Bowling's  residence  is  not 
proved.  But  the  declaration  avers  it,  and  it  is 
too  late  now  to  doubt  it. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  first  assignment  of  error  in  this  case  is 
to  the  instruction  'given  by  the  court  [•257 
to  the  jury— "That,  to  charge  an  indorser  if  he 
lived  in  the  town  in  which  the  note  was  made 
payable,  the  notice  must  be  personal,  unless  ha 
had  agreed  to  receive  it  elsewhere,  or  unless, 
by  custom  and  usage  of  the  bank  at  which  the 
note  is  payable,  the  notice  of  nonpayment  was 
left  at  the  postoffice." 

As  the  only  question  on  the  trial  of  the  cause 
was  the  sufficiency  of  notice  left  at  the  post- 
office  at  Vicksburg  to  charge  an  indorser  resid- 
ing there,  and  not  whether  a  copy  left  at  hia 
dwelling-house  or  place  of  business  would  be 
proper,  the  phrase  "personal  notice"  was  evi- 
dently intended  and  understood  to  include  the 
latter  in  opposition  to  the  former.  This  in- 
struction is,  therefore,  not  objected  to  on  the 
ground  of  any  inaccuracy  of  expression  on  that 
point.  But  the  complaint  is,  that  the  rule  of 
law  OB  this  subject  was  erroneously  enunciat- 
ed by -the  court,  in  stating  the  conditions  under 
which  a  personal  service  of  notice  on  an  in- 
dorser is  required  to  be  "residence  in  the  town 
where  the  note  was  made  payable." 

It  is  true,  the  terms  in  which  the  rule  of 
law  on  that  subject  is  usually  stated  differ 
from  those  used  by  the  court  on  this  occasion. 
In  Williams  v.  United  States  Bank,  2  Peters, 
101,  it  is  thus  stated  by  this  court:  "If  the 
parties  reside  in  the  same  city  or  town,  the  in- 
dorser must  be  personally  noticed  of  the  dis- 
honor of  the  bill  or  note,  either  verbally  or  in 
writing,  or  a  written  notice  must  be  left  at  hia 
dwelling  house  or  place  of  business." 

Mr.  Justice  Story  (Story  on  Bills,  see.  312) 
states  the  rule  in  these  words:  "Where  the 
party  entitled  to  notice  and  the  holder  reside 
in  the  same  town  or  city,  the  general  rule  is» 
that  the  notice  should  be  given  to  the  party 
entitled  to  it,  either  personally,  or  at  hia 
domicil  or  place  of  business." 

The  indorsee  or  owner  of  the  note  in  this  caao 
resided  in  Maryland,  and  the  indorser  in  Vicks- 
burg; and  it  is  contended  that,  as  they  are  the 
only  parties,  and  do  not  reside  in  the  same 
place,  the  rule  is  inapplicable  to  the  case. 

But  we  are  of  opinion,  that,  whether  we  re- 
gard the  reasons  upon  which  this  rule  is  found- 
ed, or  a  correct  construction  of  the  terms  in 
which  it  is  usually  stated,  the  instruction  given 
by  the  court  below  was  correct,  and  not  sucb 
as  to  mislead  the  jury  in  the  application  of  the 
law  to  the  circumstances  of  the  case  befora 
ihcm. 

The  best  evidence  of    notice    Is    proof    of 
personal  service  on  the  party  to  be  affected  by 
it,  or  by  leaving  a  copy  at  his  dwelling.     De- 
Howard  8» 
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poMiting  a  notice  in  the  jpostoffice  affordfl  but 
presumptiye  evidence  of  its  reception,  and  is 
permitted  to  be  substituted  for  the  former  only 
258*]  where  the  latter  would  be  too  *incon- 
▼enient  or  expensive.    Hence,  when  the  conveni- 
ence of  the  public  post  is  not  needed  for  the 
purpose  of  transmission  or  conveyance,  there  is 
no  reason  for  its  use,  or  for  waiving  the  more 
stringent  and  certain  evidence  of  notice;  and 
therefore^  in  the  practical  application  of  the 
rule,  the  relative  position  of  the  person  giving 
the  notice  and  the  party  receiving  it  forms  the 
only  criterion  of  the  necessity  for  relaxing  it. 

A  very  large  portion  of  the  commercial  paper 
oaed  in  this  country  is  similar  to  that  which 
'u  the  subject  of  the  present  suit.  They  are 
notes  made  payable  at  a  certain  bank.  The 
Itst  indorsee  or  owner  transmits  it  to  that 
l^ank  for  collection;  if  funds  are  not  deposited 
there  to  meet  it  when  due,  it  is  handed  to  a 
notary  or  agent  of  the  bank,  who  makes  de- 
niajid  and  protest,  and  gives  notice  of  its  dis- 
donor  to  the  indorsers;  if  they  live  in  the  same 
town  or  city  where  the  bank  is  situated  and  the 
jemand  made,  and  "where  the  note  was  pay- 
able,**  he  serves  it  personally,  or  at  their  resi- 
dence or  place  of  business;  if  they  live  at  a 
distance,  so  that  such  a  service  would  be  in- 
conyenient  and  expensive,  he  sends  the  notice 
by  mail  to  the  nearest  postoffice,  or  such  other 
plsce  as  may  have  been  designated  by  the  party 
on  whom  it  is  to  be  served.  TIki3  is  and  has 
been  the  daily  practice  and  construction  of  the 
niie  in  question  over  the  whole  country,  and 
the  only  one  consonant  with  reason. 

This  practical  application  of  the  rule  is  cor- 
rectly stated  by  the  court  in  their  instruction 
to  the  jury  as  connected  with  the  circumstances 
of  the  case  before  them,  and  also  within  its 
terxna  as  it  it  usually  stated  in  the  books.  The 
term  "holder"  is  properly  applied  to  the  per- 
lon  having  possession  of  the  paper  and  making 
the   demand,  whether  in  his  own  right  or  as 
agent  for  another.      The    Planters'    Bank    of 
mksburg  were  the  '^holders"  of  this  note  for 
eoUection,  and  were  bound  to  give  notice  to  all 
the  indorsers.    Smedes  v.  The  Utica  Bank,  20 
Johns.  372.    The  notary,  also,  who  held  the  note 
Ks  agent  of  the  owner  for  the  purpose  of  mak- 
ing demand  and  protest,  may  be  properly  con- 
sidered as  the  "holder*'  within  the  letter  and 
ipirit  of  this  rule.    On  a  careful  examination  of 
tne  yery  numerous  cases  in  the  books  in  which 
the  rule  under  consideration  has  been  enunciat- ' 
ed   in   the    terms    above    stated,     they    will 
be  found  not  essentially  to  differ  from  the  pres- 
ent in  their  circumstances.    In  some  instances, 
also,  the  rule  has  been  stated  in  the  terms  used 
by  the  court  below.    See  Bayley  on  Bills. 

An  exception  is  taken,  also,  to  the  instrue- 
tioD  of  the  court — "That  the  memorandum  at- 
tached to  the  note  in  this  case  was  not  a  suf- 
ficient agreement  to  receive  notice  at  the  post- 
259*]  office,  *and  to  dispense  with  personal 
notice  on  the  hidorser;  and  that  the  custom 
and  usage  of  the  bank,  as  proved  in  this  case, 
were  not  sufficient  to  dispense  with  personal 
notice." 

The  memorandum  is  in  the  following  words: 
'Third  indorser,  J.  P.  Harrison,  lives  at  Vicks- 
burg."   The  only  direct  evidence  of  usage  was, 
'*that,  for  several  years  prior  to  the  maturity  I 
of  Raid  note.  It  bad  been  the  usage  of  the! 
ii  L. 


Planters'  Bank  of  Vicksburff  to  have  notice 
served  personally  upon  the  inaorsers  resident  in 
Vicksburg,  unless  there  was  a  memorandum  on 
the  note  designatinff  a  place  where  notice  was 
to  be  served;  then  the  notice  was  left  at  such 
place."  This  is.  In  fact,  no  usage  peculiar  to 
Vicksburg,  but  the  general  rule  of  commercial 
law.  The  notary  appears  to  have  mistaken 
this  memorandum  for  an  agreement  to  receive 
notice  at  the  Vicksburg  postoffiee;  and,  how- 
ever willing  to  excuse  himself,  he  has  not  ven- 
tured to  swear  directly  that  there  was  any 
known  usage  to  justify  this  construction,  or 
rather  misconstruction,  of  this  memorandum. 
The  counsel  for  plaintiff  in  error  complain  that 
the  court  did  not  submit  it  to  the  iury  to  say 
whether  an  inference  might  not  be  drawn,  from 
some  equivocal  or  obscure  expressions  of  the 
witness,  that  there  was  such  a  usage. 

It  is  true,  the  jury  are  the  proper  judges  of 
the  credibility  and  weight  of  testimony,  but 
the  court  should  not  instruct  them  to  presume 
or  infer  important  facts,  unless  there  be  testi- 
monv  which,  if  believed,  would  Justify  such  a 
conclusion. 

It  is  of  the  utmost  importance  to  com- 
mercial transactions,  that  the  rules  of  law  on 
the  subject  of  notice  which  is  to  charge  an  in- 
dorser be  stable  and  certain,  and  not  suffered 
to  fluctuate  and  vary  with  the  notions  or 
caprice  of  banking  corporations  or  village 
notaries.  A  usage,  to  be  binding,  should  be 
definite,  uniform,  and  well  known.  It  should  be 
established  by  clear  and  satisfactory  evidence, 
so  that  it  may  be  justly  presumed  that  the 
parties  had  reference  to  it  in  makiuff  their  con- 
tract. Every  day's  experience  shows,  that 
notaries,  in  msny  places,  fall  into  loose  ways 
of  performing  their  duties,  either  through 
negligence  or  iffnoranee;  and  courts  should  be 
cautious  how  they  encourage  juries  to  presume 
usages  and  customs  contrary  to  the  settled 
rules  of  law,  in  order  to  sanction  the  mistakes 
or  misconceptioub  of  careless  or  incompetent 
officers.  It  was  as  easy  to  have  written  the 
memorandum  on  this  note,  '*The  indorser,  J. 
P.  Harrison,  agrees  to  receive  notice  at  the 
Vicksburg  postoffiee,"  as  to  write  it  in  its  pres- 
ent form ;  and  one  can  hardly  conceive  of  the 
possibility  of  a  well  known  and  established 
usage,  that  a  written  memorandum  should  be 
construed  without  any  recard  to  its  terms  or 
plain  meaning.  Those  who  affirm  the  exist- 
ence of  such  a  strange  usage  should  be  held  to 
•strict  proof  of  it;  and  the  court  were  [*260 
right  in  not  submitting  it  to  the  jury  to  infer 
such  an  improbable  and  unreasonable  custom, 
by  forced  or  astute  construction  of  equivocal 
expressions  from  a  willing  witness. 

Let  the  judgment  be  affirmed. 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  beL  and 
the  same  is  hereby  affirmed,  with  eoata* 
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JOHN    a    6HEPPARD   et   aL,   Plaintiffs    in 

Error, 

V. 

JOHN  WILSON. 

Territory  law — Iowa — ^bill  of  exceptions  taken 
after  trial,  of  no  effect— courts  of  record  can 
amend  at  subsequent  term  to  as  to  make 
them  conform  to  truth. 

The  ttatntes  of  Iowa  proTlde  a  mode  for  taking 
bills  of  exceptions,  by  directing  tbat  thej  shall  be 
tendered  to  tbe  Judge  for  bis  signature  during  tbe 
progress  of  tbe  trial,  altbougb  judges  may,  and 
often  do,  sign  bills  of  exception,  none  pro  tunc, 
after  tbe  trial. 

Sncb  Is  also  tbe  Engllsb  practice  under  the 
Statute  of  Westminster  2,  ana  such  Is  the  prac- 
tice recognised  by  tbls  court. 

Tberefore,  wbere  a  bill  of  exceptions  was  signed 
two  years  after  the  trial,  tbe  Supreme  Court  of 
Iowa  were  rlgbt  In  striking  It  out  of  tbe  record. 

Wbere,  after  a  verdict,  a  motion  was  made  for  a 
new  trial,  wblcb  was  beld  under  a  continuance, 
and  an  entry  was  afterwards  made  tbat  tbe  mo- 
tion was  OTerruled,  and  judgment  entered  on  tbe 
Terdlet.  but,  at  tbe  time  of  such  entry  and  judg- 
ment, tbe  court  was  not  legally  In  session.  It  was 
no  error  In  tbe  court,  at  a  subsequent  and  regular 
term,  to  treat  tbe  entry  tbus  Irregulsriy  made  as 
a  nullity,  to  decide  the  motion,  and  enter  op  judg- 
ment according  to  tbe  verdict. 

Tbe  difference  between  tbls  case  and  tbat  of  Tbe 
Bank  of  tbe  United  States  t.  Moss,  6  Howard,  81, 
pointed  out. 

A  continuance,  relating  back,  may  be  entered  at 
any  time,  to  effect  the  pnrposes  of  justice. 


THIS  cause  was  brought  up  bj  writ  of  error 
from  the  Supreme  Court  of  the  Territory 
of  Iowa. 

It  was  an  action  commenced  in  the  District 
Court  of  Scott  County,  in  the  Territory  of 
Iowa,  by  Wilson  against  Sheppard  and  others, 
for  a  breach  of  a  contract  for  hirins  a  steam- 
boat. It  is  not  necessary  to  state  the  facts  in 
the  ease,  or  any  other  circumstances  than  those 
upon  which  the  decision  of  this  court  turned. 

On  the  7th  of  October,  1841,  the  cause  came 
on  for  trial  in  the  District  Court  of  Scott 
County,  when  the  jury  found  a  verdict  for  the 
plaintiff,  and  assess^  hit  damages  at  $1,- 
837.50. 

A  bill  of  exceptions,  containing  a  recapitula- 
861*]  tion  of  the  evidence  *upon  both  sides 
and  sundry  prayers  to  the  court,  is  found  in  its 
proper  place  in  the  record;  but  the  date  of  its 
signature  by  the  judge  is  the  21st  day  of  De- 
cember, 1843,  whereas  the  trial  took  place  in 
October,  1841. 

A  motion  for  a  new  trial  was  made  by  the 
counsel  for  the  defendants  upon  several 
grounds,  which  it  is  not  necessary  to  specify. 

In  April,  1842,  the  court  commenced  in  Scott 
County  on  the  4th,  and  in  Clinton  County,  in 
the  same  district,  on  the  11th.  But  on  the 
1 2th  of  April,  whilst  the  court  was  in  session 
in  Clinton  County,  the  following  entries  were 
made  in  Scott  County: 

John  Wilson  1 

y.  \  Assumpsit. 

John  C  Sheppard  et  al.J 

And  now  come  the  parties  by  their  attorneys, 
and  the  defendants  move  for  judgment  on  the 
motion  for  a  new  trial,  made  and  argued  at 
the  last  term  of  this  court  in  this  cause,  and 
held  under  adyisement  until  the  present  term. 
4S0 


son        1 
^  et  aLj 


Judguieni* 

It  ia  considered  by  the  court,  that  said  de- 
fendants take  nothiuff  by  their  said  motion; 
and  thereupon  the  plaintiff  moves  the  court  for 
judgment  upon  the  verdict  rendered  by  the 
jurors  aforeaaid  at  the  last  term  of  this  court 
in  this  cause.  It  is  therefore  considered  by 
the  court,  that  the  plaintiff  recover  of  the  de- 
fendants the  said  sum  of  eighteen  hundred  and 
thirty-seven  dollars  and  fifty  cents,  his  dam- 
ages aforesaid  in  form  aforesaid  assessed,  be- 
sides his  costs  by  him  about  his  suit  in  this 
behalf  expended,  and  that  execution  issue 
therefor. 

Appeal  granted. 

And  thereupon,  the  said  defendants,  bv  their 
attorney,  pray  an  appeal,  which  was  allowed. 

Whether  or  not  this  appeal  prevented  the 
District  Court  of  Scott  dounty  from  correct- 
ing the  erroneous  entry  was  one  of  the  ques- 
tions before  this  court. 

At  October  Term,  1842,  the  following  pro- 
ceedings, took  place  in  the  District  Court  of 
Scott  County: 

Plaintiff's  Motion  for  Judgment. 

And  afterwards,  to  wit,  on  the  third  day  of 
October,  in  the  year  of  our  Lord  1842,  the  said 

f>laintiff  filed  in  the  court  aforesaid  the  fol- 
owing  motion  for  judgment  in  this  cause,  to 
wit: 

Wilson 

T. 

Sheppard 

And  now,  at  this  day,  October  Term,  1842, 
comea  the  said  plaintiff,  by  Mitchell  &  Grant, 
his  attorneys,  and  movea  the  *court  to  [*262 
enter  up  judgment  in  this  cause,  as  of  the  last 
fall  term  of  this  court. 

Mitchell  &  Grant,  for  Plaintiff. 

Second  Judgment. 

And  afterwards,  to  wit,  on  the  7th  day  of 
October,  in  the  year  last  aforesaid,  the  follow- 
ing proceedings  were  had,  to  wit: 
Wilson         ] 

V.  I*  Assumpsit. 

Sheppard  et  al.J 

This  day  came  the  said  plaintiff,  by  hia  at- 
torney, and  it  appearing  to  the  court,  that,  at  a 
previous  term  of  this  court,  to  wit,  the  October 
Term,  1841,  the  issue  previously  joined  in  this 
cause  was  submitted  to  a  jury,  who,  after  hear- 
ing the  evidence  and  arguments  of  counsel,  re- 
turned into  court  the  following  verdict,  to  wit: 
they  find  the  issue  for  the  plaintiff,  aiKl  assess 
his  damages  at  the  sum  of  eighteen  hundred 
and  thirty -seven  dollars  and  fifty  cents. 

Appeal  prayed  by  Defendants. 

Whereupon,  a  motion  was  made  by  the  at- 
torney for  defendants  for  a  new  trial  herein, 
which  motion  was,  at  said  October  term,  taken 
under  advisement  by  the  court;  and  it  further 
appearing  to  the  court,  that  this  court  has  not 
at  any  time  since  decided  said  motion,  but  that 
said  motion  was  continued  under  advisement 
until  the  present  term,  that  the  order  of  con- 
tinuance at  last  term  was  not  entered  of  rec- 
)rd.  It  is  therefore  ruled,  that  said  order  of 
continuance  be  entered  nunc  pro  tunc;  and  the 
court,  having  now  fully  consider^  the  said 
motion  for  a  new  trial,  doth  overrule  the  aame. 
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And  it  is  further  considered  by  the  court,  that 
the  plaintiff  have  and  recover  of  and  from  the 
said  defendants  the  said  sum  of  eighteen  hun- 
dred and  thirty-seven  dollars  and  fifty  cents, 
his  damages  in  manner  and  form  aforesaid  as- 
sessed, together  with  his  costs  by  him  about 
his  suit  in  that  behalf  expended,  and  that  a 
special  execution  against  the  property  attached 
issue  therefor;  thereupon  the  defendants 
prayed  an  appeal  to  the  Supreme  Court. 

To  this  judgment  of  the  District  Court,  the 
counsel  for  the  defendants  took  a  bill  of  ex- 
ceptions, with  a  view  to  carry  the  case  up  to 
the  Supreme  Court  of  Iowa. 

In  January,  1844,  the  case  came  before  the 
Supreme  Court  of  Iowa,  when  the  counsel  for 
Wilson  moved  to  strike  from  the  record,  and 
reject  from  the  consideration  of  the  court,  the 
bill  of  exceptions  filed  and  dated  in  December, 
1843;  which  motion  the  court  sustained. 

The  counsel  for  Sheppard  then  moved  for  a 
maTidamus,  directed  to  the  judge  of  the  District 
263*]  Court  of  Soott  County,  requiring  *him 
to  sign  and  seal,  nunc  pro  tunc,  the  bill  of  ex- 
ceptions tendered  on  the  original  trial.  But 
the  court  refused  to  grant  the  mandamus. 

^fter  some  other  proceedings,  which  it  is 
not  necessary  to  state,  the  Supreme  Court  of 
lovra,  in  January,  1845,  affirmed  the  judgment 
of  the  District  Court  of  Scott  County. 

To  review  this  affirmance,  a  writ  of  error 
br<iught  the  case  up  to  this  court. 

Tt  was  argued  by  Mr.  Clement  Coz  and 
Mr.  Learned  (in  print)  for  the  plaintiffs  in  er- 
ror, and  by  Mr.  Grant  for  the  defendant. 

The  counsel  for  the  plaintiffs  in  error  as- 
iii^ed  twelve  causes  of  error,  the  last  six  of 
which  are  as  follows: 

7th.  The  court  erred  in  entering  an  order 
for  a  continuance  of  this  cause,  nunc  pro  tunc, 
on  motion  therefor,  at  the  October  Term,  1842, 
and  in  rendering  a  judgment  upon  the  verdict 
of  the  jury  at  said  term,  upon  a  mere  motion 
of  the  plaintiff. 

8tli.  The  court  erred  in  rendering  a  judg- 
ment at  the  October  Term,  1842,  the  second 
jud foment  in  this  record,  after  a  writ  of  er- 
ror had  been  sued  out  and  served,  and  made 
a.  supersedeas  by  the  allowance  of  a  judge  of 
the   Supreme  Court,  which  was  then  pending. 

9th.  The  Supreme  Court  erred  in  expung- 
ing from  the  record  the  defendant's  bill  of  ex- 
ceptions, tendered  at  the  trial  of  the  cause  be- 
fore the  District  Court  of  Scott  County. 

loth.  The  Supreme  Court  erred  in  refusing 
the  writ  of  mandamus,  on  the  motion  of  the 
pl&lntiff  in  error,  to  the  judge  of  the  District 
Court  of  Scott  County,  requiring  the  said 
juclge  to  sign  and  seal,  nunc  pro  tunc,  the 
^ills  of  exceptions  tendered  at  the  trial  of  this 
c&use  before  the  District  Court,  by  the  defend - 
a^nts  below,  or  show  cause  against  the  said 
motion. 

11th.  The  said  Supreme  Court  erred  in  re- 
versing the  judgment  of  the  District  Court, 
rendered  upon  the  verdict  of  the  jury  on  the 
12th  of  April,  1842,  on  the  ground  that  the 
supersedeas  bond  did  not  appear  in  the  record 
with  the  writ  of  error. 

12th.  The  Supreme  Court  erred  in  affirming 

the  judgment  of  the  District  Court,  rendered 

^       on  the  7th  of  October,  1842,  being  the  second 

judgment  rendered  in  said  cause,  and  which 


said  judgment  was  rendered  when  a  writ  of  er- 
ror was  pending,  and  after  the  cause  had  been 
removed  thereby  from  the  jurisdiction  of  said 
District  Court. 

The  argument  on  behalf  of  the  plaintiffs  in 
error,  upon  the  above  points,  was  as  follows: 

We  will  now  examine  the  7th  and  8th  errors 
assigned,  as  *they  are  connected  in  sub-  [*264 
stance,  and  inquire  what  this  first  judgment  of 
April  was  in  its  character. 

Suppose  the  plaintiffs  in  error  had  acqui- 
esced m  this  judgment,  and  had  not  taken  any 
steps  to  have  it  reversed,  could  not  the  plain- 
tiff below  have  enforced  his  judgment!  Was 
it  not  a  final  judgment  in  the  cause,  conclusive 
on  its  face,  upon  the  parties  to  it,  upon  the 
subject  matter  embraced  in  the  suit!  Suppose 
the  plaintiff  below  had  issued  his  execution, 
levied  it  upon  property,  and  sold  the  same  in 
satisfaction  of  the  judgment,  while  the  judg- 
ment remained  unreversed,  and  without  any 
supersedeas  to  restrain  its  operations,  could  an 
action  have  been  maintained  against  the  officer 
for  levying  upon,  taking,  and  selling  the  de« 
fendants'  property  in  satisfaction  of  the  judg- 
ment debt!  We  say  it  could  not;  and  the  de- 
fendant in  error  thought  so,  too,  for  he  did  is- 
sue his  execution  upon  this  judgment,  which 
appears  by  the  records,  and  the  officer  made 
his  full  return  thereof  before  the  writ  of  error 
to  reverse  the  judgment  was  sued  out.  In  6 
Peters,  8,  the  Supreme  Court  decide,  *lf  exe- 
cution issue  upon  an  erroneous  judgment,  the 
party  who  acts  under  it  is  justified  until  it  is 
reversed,  for  it  is  the  act  of  the  court."  So  in 
9  Peters,  8,  the  court  say:  "A  judgment  of  a 
court  of  competent  jurisdiction"  (which  means. 
I  suppose,  a  court  having  a  legal  jurisdiction 
of  the  subject  matter  of  the  suit),  "while  un- 
reversed, concludes  the  subject  matter  of  it 
between  the  parties  to  it."  In  3  Cranch,  300, 
the  court  decide,  that  "a  judgment  of  a  court  of 
competent  jurisdiction,  although  obtained  by 
fraud,  has  never  been  considered  void,  and  all 
acts  done  under  such  judgments  are  valid  as 
respects  third  persons."  Such  judgments,  then, 
by  these  authorities,  would  protect  the  sheriff 
acting  under  the  authority  of  an  execution  to 
enforce  them.  Such  is  the  case  of  the  first 
judgment  rendered  in  this  cause,  as  the  record 
will  show.  Again,  in  3  Dallas,  401,  the  court 
say,  that  "although  a  judgment  of  an  inferior 
court  be  defective,  yet,  if  in  its  nature  it  is 
final,  and  one  on  which  an  execution  can  issue, 
the  party  is  entitled  to  his  writ  of  error." 
This  judgment  of  the  12th  of  April.  1842,  was 
not  only  final  by  its  terms,  but  it  was  one  on 
which  an  execution  could  issue — one  on  which 
the  plaintiff  below  did  actually  issue,  and  have 
a  legal  return  of  his  execution,  and  one  on 
which  we  were  entitled  to  a  writ  of  error.  We 
obtained  our  writ  of  error,  and  made  it  a  su- 
persedeas, as  the  record  proves. 

The  court  erred,  then,  in  rendering  a  judg- 
ment at  the  October  Term,  1842,  in  this  cause, 
after  a  writ  of  error  had  been  sued  out  and  was 
pending,  and  which  was  made  a  supersedeas 
to  the  former  judgment  by  allowance  of  a  judge 
of  the  Supreme  'Court.  We  contend  [•266 
that  the  writ  of  error  was  a  supersedeas,  and 
stayed  all  proceedings  of  the  District  Court 
upon  this  judgment  after  its  date;  that  the 
District  Court  was,  from  that  hour,  held  in 
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abeyance  fn  relation  to  the  whole  cause  and 
•very  matter  connected  with  It,  until  the  writ 
of  error  was  disposed  of  in  the  appellate  court. 
For  this  point  I  refer  to  1  Blackford,  483, 
where  the  court 'say:  "A  writ  of  error  is  a 
■upersedeas,  so  far  as  to  stay  all  proceeding 
until  the  writ  of  error  is  disposed  of."  If  this 
be  law— and  the  books  are  full  of  similar  de- 
eisions — ^then  we  say  that  the  District  Ck>urt  of 
Scott  County  had  no  power,  at  the  October 
Term,  1842,  nor  at  any  subseauent  term,  to 
render  the  second  judgment  in  this  cause, 
which  was  brought  there  to  be  reversed  by  the 
Moond  writ  of  error  appended  to  the  record, 
eren  if  the  cause  was  otherwise  open  for  the 
action  of  the  court,  and  a  judgment  might 
have  been  legally  rendered  at  that  tenn.    But 

1  contend  that  the  District  Ck>iirt  bad  no 
power  or  legal  authority  to  alter  or  amend  a 
final  judgment,  at  a  subsequent  term  after  it  is 
rendered.  It  can  only  amend  as  to  mere  form. 
We  refer  the  court  to  1  Ohio  Reports,  878, 
where  this  doctrine  is  fully  laid  down;  also  to 

2  Ohio  Reports,  32,  and  3  Ohio  Reports,  806. 
In  both  of  these  last  cases,  the  same  principles 
are  decided.  In  2  Washington's  a  C.  R.  433, 
the  court  decide,  that  'Svhere  there  is  error  in 
entering  a  judgment,  the  court,  at  a  subse- 
quent term,  cannot  set  it  aside,  unless  it  was 
entered  by  misprision  of  the  clerk,  by  fraud." 
This  is  a  strong  case,  from  high  authority,  and 
Is  as  directly  in  point.  It  seems  to  me,  as  lan- 
guage can  make  a  case.  In  8  Marshall's  Ky. 
Rep.  268,  the  court  say:  "A  court  possesses 
no  power,  at  a  subsequent  term,  to  modify,  set 
asioe,  or  alter,  on  motion,  a  judgment  of  a 
previous  tenn.  This  proceeding  must  be  by 
writ  of  error."  In  the  case  at  bar,  the  court 
not  only  set  aside  a  final  judgment  rendered  at 
a  preceding  term,  but  in  defiance  of  a  writ  of 
error  issued  to  reverse  that  judgment;  and 
this  was  done  on  the  motion  of  the  party  who 
Toluntarilv  ask^  to  have  the  erroneous  judg- 
ment, as  he  termed  it,  rendered. 

In  1  Greenleaf,  869,  the  court  decide,  that 
*^he  judgment  of  a  court  of  competent  juris- 
diction cannot  be  affected  by  entries  on  the 
record,  except  upon  a  writ  of  error."  How 
much  less,  then,  should  an  entire  judgment  be 
annulled,  however  erroneous  it  may  be,  and  a 
new  judgment  entered  at  a  subsequent  term, 
upon  a  mere  motion,  and  without  any  rule  for 
the  opposite  party  to  show  cause  a^g^ainst  it, 
as  was  the  case  at  bar.  It  is  decided  in  1 
Blackford,  168,  that  ''a  grant  erroneously  made, 
until  it  Is  reversed,  is  a  bar  to  a  suit"  The 
reasoning,  from  all  these  authorities,  seems  to 
866*]  me  to  be  this:  *that  an  act  done  by 
legal  authority,  appearing  on  its  face  to  have 
b<M«i  correctly  done,  howerer  erroneous,  can 
only  be  corrected  in  a  legal  manner,  and  by  the 
proper  tribunal  in  whom  the  law  has  vested  the 
power  to  correct  the  error  complained  of. 

We  contend  that  the  court  had  no  power, 
at  the' October  Term,  1842,  to  enter  any  judg- 
ment whatever  In  this  cause;  that  the  court 
had  not  then  any  Jurisdiction  over  it.  The 
eause  had  been  discontinued  from  the  docket 
of  the  court,  and  could  not  be  brought  before 
the  court  again,  either  hj  motion  or  by  any 
other  process,  but  by  a  writ  of  procedendo  from 
the  Supreme  Court,  reversing  the  judgment  of  I 
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April  upon  a  writ  of  error.  After  the  judg- 
ment of  April,  the  case  was  no  longer  on  the 
docket  of  the  court,  and  the  court  had  no  au- 
thority to  enter  a  continuance,  nunc  pro  tune, 
to  regain  a  jurisdiction  over  the  cause,  when 
its  judicial  functions  had  ceased  to  exist  in 
relation  to  it.  As  well  might  the  court  docket 
a  new  case,  nunc  pro  tunc,  with  all  its  previous 
proceedings  made  out  in  form,  and  proceed  to 
render  a  judgment  upon  motion,  without  a 
rule  to  the  opposite  party  to  show  cause 
against  it,  as  to  do  what  appears  by  this  rec- 
ond  was  done,  so  far  as  either  proceeding  would 
be  justified  by  the  law.  For  an  authority  that 
there  was  a  discontinuance  of  this  cause,  and 
that  the  District  Court  could  not  again  assume 
any  jurisdiction  over  It,  except  the  case  had 
been  remanded  from  the  Supreme  Court,  I  re- 
fer the  court  to  Graham's  practice,  493,  to  8 
Petersdorff,  387,  and  the  cases  there  referred 
to.  In  the  first  case,  where  a  venire  was  re- 
turnable on  the  first  day  of  the  term,  and  the 
distringas  was  dated  the  day  after,  the  court 
held  it  to  be  a  discontinuance,  because  eveij 
process  must  be  tested  on  the  day  it  is  award- 
ed. Here  there  was  a  space  of  one  day,  when 
the  court  had  no  jurisdiction  over  the  case,  and 
it  was  adjudged  a  discontinuance.  In  the  ease 
at  bar,  there  were  six  months  when  the  court 
had  no  jurisdiction  over  the  action,  and  execu- 
tion had  been  issued  and  returned,  and  a  writ 
of  error  was  pending;  yet  the  court  resumed  a 
jurisdiction,  entered  a  continuance  contrary  to 
the  fact,  when  the  ease  was  never  intended  to 
be  continued  in  contemplation  of  law,  and  ren- 
dered a  judgment.  So,  m  8  Petersdorff,  No.  13,- 
390,  the  court  say:  "There  is  a  discontinuance, 
because  the  action  was  not  regularly  continued 
from  term  to  term."  Here,  in  the  case  at  bar, 
the  record  shows  that  there  was  not  any  con- 
tinnance  of  the  cause  whatever.  In  No.  15, 
same  page,  the  court  say:  "On  a  writ  of  error, 
if  a  continuance  be  not  alleged,  it  shall  be  in- 
tended a  discontinuance,  for  it  is  so  in  fact.** 

How  the  court  could  preface  their  second 
judgment  by  the  'declaration  that  no  [*267 
judgment  had  been  rendered  on  the  verdict, 
when  the  first  judgment  was  staring  it  in  the 
face,  is,  to  me,  inconceivable.  It  is  something 
more  than  a  legal  fiction. 

We  think  the  Supreme  Court  erred  in  re- 
jecting the  bills  of  exceptions  referred  to  in 
the  9th  error  assigned.  In  the  statute  of  Iowa 
of  January  28,  1839,  section  19,  entitled,  "An 
Act  regulating  practice  in  the  district  courts," 
etc,  page  378,  will  be  found  the  law  of  the 
territory  relating  to  bills  of  exceptions.  The 
statute  simply  requires  that  they  should  be  re- 
duced to  writing  during  the  progress  of  the 
trial.  The  other  provisions  of  the  statute  are 
not  material  to  this  cause.  This  was  done  in 
our  case.  See  the  transcript,  page  24.  The 
bills  were  prepared  during  the  progress  of  the 
trial;  they  were  then  r^uced  to  writing,  as 
the  exceptions  arose.  The  counsel  not  agree- 
ing to  all  the  facts  stated  in  the  bills,  they 
were  submitted  to  the  court  for  correction,  in 
its  discretion,  accordins  to  the  farts,  and  to 
sign,  seal,  and  deliver  them  into  the  office  of 
the  clerk,  with  the  papers  in  the  cause,  in  the 
event  that  the  motion  for  a  new  trial,  held  un- 
der advisement,  should  not  prevaiL    The  court 
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mislaid  the  bills,  but  never  refused  to  sign 
tbem.  At  length  they  were  found,  signed,  and 
returned,  as  seen  by  the  record.  The  Supreme 
Court  rejected  them  because  they  were  not 
filed  in  time. 

We  hold  it  to  be  both  law  and  universal 
practice,  that  when  any  controversy  arises  be- 
tween parties,  in  settling  a  bill  of  exceptions, 
sn  application  can  only  be  made  to  the  court 
to  correct  the  bill,  according  to  the  facts,  which 
the  court  is  always  presumed  to  possess  and  re- 
tain.   The  bills  become  a  part  of  the  record  of 
the  court,  and  are  alwavs  under  its  control,  and 
the  court  is  as  much  oound,  as  an  important 
{Mirt  of  its  duty,  to  see  its  bills  correctly  made 
out,  as  it  is  to  inspect  and  correct  any  other 
portion  of  its  records  and  proceedings.    In  re- 
Igtion  to  this  matter,  all  that  we  could  do  was 
to  reduce  our  exceptions  to  writing,  as  we  un- 
derstood the  facts  to  be.    If  the  other  party 
objected  to  any  of  our  statements,  a  reference 
could  alone  be  made  to  the  court  to  decide  the 
matter  between  us,  and  to  correct  the  bills  ac- 
cording to   the   facts.     This   we  did,  and   in 
proper  time  under  the  statute.    We  submitted 
our  bills  to  the  court  for  its  judgment  upon 
them.    The  court  held  them,  with  the  papers 
in   the  cause,  to  decide  the  motion  for  a  new 
trisJ>    The  court  mislaid  the  bills,  found  them 
again,  signed  and  sealed  them,  as  we  had  pre- 
pared them,  without  an  alteration;   the  best 
evidence,    one   would    think,   that    they    were 
deemed,  by  the  court,  to  be  correct. 

But  the  Supreme  Court  rejected  them  be- 
268*]  cause  they  were  not  *in  time,  although 
the  judge  held  them  in  his  hands  from  the 
time  of  the  verdict  until  he  signed  and  filed 
them.     Was  it  our  fault  that  they  were  not 
■ooner   in    the   record?     The   cause   had    not 
eoHie  on  for  trial  before  the  Supreme  Court, 
upon  the  writs  of  error.    We  then  applied  for 
a  mandamus  to  the  judge  below,  to  sign  the 
bills,  nunc  pro  tunc,  as  of  the  term  of  the 
trial,  and  when  they  were  placed  in  his  posses- 
sion.   This  would  have  taken  them  out  of  the 
objections  to  our  exceptions.     But  the  court 
overruled  our  motion.    In  the  haste  with  which 
thia  argument  has  been  prepared,  I  have  not 
been  able  here  to  refer  the  court  to  authority 
upon  this  point  of  our  case.    Most  of  the  de- 
eiaions  of  the  courts,  arising  upon  the  subject 
of  bills  of  exceptions,  are  based  upon  the  par- 
ticular facts  of  each  case,  or  limited  by  stat- 
utory provisions — a  case  analogous  to  the  one 
at  bar  is,  probably,  not  to  be  found  reported. 
The   eleventh   error  assigned   has   been   no- 
ticed in  a  previous  part  of  this  argument.  That 
the  court  erred  in  reversing  the  first  judgment 
of   April  12th,  1842,  upon  the  ground  assumed 
by  the  court,  we  cannot  doubt.    We  think  the 
court  erred,  in  a  still  greater  degree,  in  af- 
firming the  second  judgment  of  the  7th  of  Octo- 
ber; the  second  judgment,  which  is  our  12th 
spedfie  error  assigned.     If  the  District  Court 
erred,  in  reversing  its  own  judgment  at  a  sub- 
sequent term,  or  striking  it  out  of  the  record 
after  an  execution  had  been  issued  and  returned 
%fter  the  cause  had  been  removed  from  the 
jorisdiction  of  the  court  by  a  writ  of  error  that 
vu  then   pending,  it   seems  to   us   that   the 
Svpreroe  Court  doubly  erred  in  sustaining  both 
liL.ed. 


proceedings  and  in  affirming  the  second  judg- 
ment. 

Mr.  Grant's  argument,  for  the  defendant 
in  error,  upon  the  above  points,  was  a«  fel- 
lows: 

The  9th  assignment  of  error  is  the  first  one 
for  the  consideration  of  this  court,  to  wit: 
"Striking  the  bill  of  exceptions  of  21  Decern* 
ber,  1843,  from  the  records  of  the  Supreme 
Court." 

In  discussing  this  point,  we  make  this  pre- 
liminary question,  that  this  bill  of  exceptions 
is  not  a  part  of  record  here,  and  the  propriety 
of  rejecting  it  cannot  be  examined  by  the 
court.  True,  the  clerk  has  sent  it  here,  but 
unless  it  be  a  part  of  the  record,  the  court  will 
not  examine  it. 

"Nothinff  but  what  constitutes  the  record  of 
the  court  Below  will  be  examined  here."  Davis 
V.  Packard,  6  Peters,  411. 

"The  plaintiff  relies  for  a  reversal  of  the 
judgment  on  his  having  been  entitled  to  a  con- 
tinuance, in  consequence  of  an  affidavit  al- 
leged to  have  been  made  in  his  behalf,  and  on 
his  having  objected  to  the  cancelling  the  order 
of  continuance.  These  grounds  of  error,  how* 
ever,  do  not  appear  of  record.  The  affidavit 
*and  objection  of  the  plaintiff  could  [*Sr69 
only  be  shown  by  a  bill  of  exceptions.  The 
transcript  of  the  record,  to  be  sure,  contains  a 
copy  of  the  affidavit  of  continuance,  together 
with  a  statement  of  the  clerk,  that  he  object- 
ed to  proceeding  to  trial  after  the  order  of 
continuance,  and  that  he  tendered  a  bill  of  ex- 
ceptions to  the  opinion  of  the  court  ordering 
the  trial,  which  the  court  refused  to  sini. 
These  circumstances,  however,  are  only  the 
statements  of  the  clerk,  and  constitute  no  part 
of  the  record."  Wilson  v.  Coles,  2  Blackford, 
403. 

The  bill  of  exceptions,  filed  with  the  record 
in  the  Iowa  Supreme  Court,  was  stricken  from 
the  record;  it  constituted  a  part  of  the  record 
no  longer,  and  to  make  it  a  part  of  the  record 
here,  it  must  have  been  embodied  and  made  a 
[>art  of  the  bill  of  exceptions  to  the  decision 
of  the  Iowa  Supreme  Court.  It  was  not.  See 
record,  pages  32  and  33. 

On  this  point,  we  refer  to  the  following  au- 
thorities: Huston  V.  Brown,  1  Blackford,  429; 
Henderson  v.  McKee,  1  lb.  347;  Hays  v.  McKee 
2  lb.  11;  Vanlandingham  v.  Fellows,  1  Scam- 
mon,  283;  Huff  v.  Gilbert,  4  Blackford,  20. 

A  bill  of  exceptions  is  a  "pleading  of  the 
party,  and  is  to  be  construed  most  strongly 
against  him  who  alleges  the  exception."  Rog- 
ers V.  Hale,  3  Scammon,  6. 

"A  bill  of  exceptions  is  the  method  of  plac- 
ing on  the  record  matters  which  do  not  prop- 
erly belong  to  it,  and  it  should  contain  the  mat- 
ter so  intended  to  be  placed  on  the  record.  A 
reference  in  the  bill  is  not  sufficient.  Berry  v. 
Hale,  1  Howard,  Miss.  315. 

"When  the  clerk  transcribed  certain  records 
intended  to  be  placed  in  the  bill  of  exceptions, 
and  stated  that  they  were  the  records  and  ex- 
ecutions referred  to  in  the  bill  of  exceptions; 
held,  it  did  not  spread  them  on  the  record." 
Maundrig  v.  Rigby,  4  Howard,  Miss.  222. 

The  bill  of  exceptions  in  this  case,  pages  32 
and  33,  does  not  identify  the  paper  referred  ta 

"The  bill  of  exceptions  refers  to  some  ex- 
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trinfiic  paper  or  document,  which  is  said  to 
be  marked  B,  and  to  be  considered  part  of  the 
bill  of  exceptions;  but  what  that  document  is 
we  do  not  know,  for,  in  looking  through  the 
record,  we  find  no  document  which  has  such  a 
mark,  or  is  otherwise  identified.  It  is  true, 
there  is  in  the  subsequent  history  of  the  case 
a  document,  but  it  has  no  mark  of  identity 
with  the  one  referred  to  by  the  judge  in  the 
bill  of  exceptions."  Oliyer  y.  State,  5  Howard, 
Miss.  li-lS. 

"Nothing  which  does  not  properly  belong  to 
the  record  is  part  of  it,  imless  inserted  in  the 
bill  of  exceptions." 

A  bill  of  exceptions,  stating  that  "the  fol- 
S70*]  lowing  evidence  *wa8  offered,"  then 
adding,  'liere  insert  the  same,"  is  incomplete, 
and  does  not  make  part  of  the  record  of  the 
evidence  tiius  attempted  to  be  embraced  in  it, 
though  contained  in  the  transcript  of  the  rec- 
ord. Rankin  T.  Holloway,  8  Smedes  &  Mar- 
shall, 614. 

"It  is  said  there  was  a  motion  to  quash  the 
writ,  and  that  the  motion  was  improperly 
overruled;  but  as  the  writ  is  not  inserted  in 
the  record,  we  have  no  means  of  examining  the 
objection,  and  must  presume  the  decision  cor- 
rect."   State  Bank  v.  Brook,  4  Blackford,  485. 

[Opinion  in  the  text,  near  bottom  of  page; 
there  is  no  reference  to  it  in  the  marginal  note.] 

The  bill  of  exceptions  of  the  District  Court 
of  Scott  County  was  stricken  from  the  records 
of  the  Supreme  Court  of  Iowa;  how  can  it  be 
made  a  part  of  the  record  here,  unless  included 
in  the  bill  of  exceptions  taken  to  their  decision ! 
Strike  it  out  of  pages  16  et  seq.,  and  what  is 
there  in  the  bill  of  exceptions,  pages  32  and  33, 
to  bring  it  before  this  court? 

But  admit  that  it  is  properly  here,  we  say 
that  the  9th  error  is  not  well  assigned;  the 
Iowa  Supreme  Court  decided  correctly  in  strik- 
ing it  from  the  record. 

The  plaintiffs  in  error,  in  their  printed  ar- 
gument by  Learned,  produce  no  authority  on 
this  point,  place  great  stress  on  the  supposed 
fact,  oiowhere  existing  in  reality,  and  nowhere 
appearing  on  the  record,  that  the  exceptions 
were  by  counsel  reduced  to  writing  durine  the 
progress  of  the  trial,  and  by  inference  tendered 
to  the  court,  and  that  the  Iowa  Supreme 
Court  rejected  the  bill  of  exceptions,  because 
it  was  not  filed  during  the  trial. 

"Most  of  the  decisions  of  the  courts,"  says 
Leame^  for  plaintiffs  in  error,  "on  the  sub- 
ject of  bills  of  exceptions,  are  based  upon  the 
particular  facts  of  each  case,  or  limited  by 
statutory  provisions.  A  case  analogous  to  the 
one  at  bar  is,  probably,  not  to  be  found  report- 
ed." If  by  this  he  refers  to  his  side  of  the  case, 
we  shall  not  deny  it,  but  we  show  both  author- 
ity and  statutory  provisions  in  favor  of  reject- 
ing this  bill  of  exceptions.  The  words,  "no 
entry  of  record,"  that  the  bill  of  exceptions 
was  tendered  at  the  trial,  are  emphasized  in 
the  statement  of  the  counsel  for  the  plaintiffs 
in  error,  thereby  intending,  we  suppose,  to  con 
Vey  the  idea  that  it  appears  in  some  other  way. 

"The  statement  of  tne  bill  of  exceptions,  as 
to  the  time  when  it  was  taken,  will  prevail 
over  the  memorandum  of  the  derk."  Carpnew 
V.  Carravan,  4  Howard,  Miss.  370. 

''The  bill  of  exceptions  must  show  afllrma- 
tively  that  the  exception  was  taken  at  the 
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trial,  and  if  it  does  not  so  appear,  the  error 
will  be  fatal."  Patterson  v.  Phillips,  1  How- 
ard, Miss.  672. 

^Perhaps  Howard's  Mississippi  Re-  [*871 
ports  are  not  high  enough  authority  for  coun- 
sel.   Hear  the  opinion  of  this  court. 

"It  is  not  necessary,"  under  laws  of  the 
United  States,  "that  a  bill  of  exceptions  should 
be  formally  drawn  and  signed  before  the  trial 
is  at  an  end.  The  exception  may  be  taken  at 
the  trial,  and  noted  by  the  court,  and  may 
afterwards,  during  the  term,  be  redu''^  to 
form,  and  signed  by  the  judge;  but  in  such 
case  it  is  signed  nunc  pro  tunc,  and  purports 
on  its  face  to  be  the  same  as  if  actually  reduced 
to  form  and  signed  during  the  trial;  it  would 
be  a  fatal  error  if  it  were  to  appear  otherwise." 
Walton  V.  United  SUtes,  9  Wheat.  661. 

The  bill  of  exceptions  in  this  cause  was  taken, 
reduced  to  writing,  "signed  and  sealed  this 
21st  December,  1843,"  in  record,  pages  23  and 
24.  The  trial  took  place  in  October,  1841,  near- 
ly two  years  before. 

It  appears  conclusively  from  the  bill  of  ex- 
ceptions, that  it  was  not  taken  or  tendered 
during  the  progress  of  the  trial. 

The  statutory  provisions  of  the  Territory  of 
Iowa  will  not  assist  the  plaintiff  in  error.  In- 
deed, they  are  perfectly  conclusive  on  this 
point  in  favor  of  the  defendant  in  error. 

The  Act  of  the  Legislature  of  Iowa,  ap- 
proved January  26,  1839,  (see  first  edition  of 
Iowa  Laws,  printed  at  Dubuque  in  1839),  sec- 
tion 19,  provides  (375  of  the  statutes): 

"If,  during  the  progress  of  any  trial,  in  any 
civil  cause,  either  party  shall  allege  an  excep- 
tion to  the  opinion  of  the  court,  and  reduce  the 
same  to  writing,  it  shall  be  the  duty  of  the 
judge  to  allow  said  bill  of  exceptions;  and  to 
sign  and  seal  the  same;  and  said  bill  of  excep- 
tions shall  thereupon  become  a  part  of  the 
records  of  such  cause;  and  if  any  judge  refuse 
to  allow  and  sign  said  bill  of  exceptions  tend- 
ered, and  the  same  is  signed  by  three  or  more 
disinterested  by-standers,  or  attorneys  of  said 
court,  the  judge  shall  then  permit  the  said  bill 
to  be  filed,  and  become  part  of  the  record,"  ete. 

Mr.  Grant  then  exaiiiined  the  cases  from 
Missouri  and  Illinois,  which  States  had  stat- 
utes similar  to  Iowa,  citing  7  Missouri,  351;  3 
Scaramon,  6,  17,  24,  63;  2  Scammon,  253-266, 
490.  And  cited,  also,  9  Johns.  Ch.  345;  3  Cowen, 
32. 

This  court  has  decided  no  less  than  fifteen 
causes  on  bills  of  exceptions,  down  to  13 
Peters.  We  will  cite  only  such  as  bear  direct- 
ly on  the  case  at  bar. 

Walton  V.  United  States,  9  Wheaton,  667, 
has  been  referred  to.  Ex  parte  Martha  Biad- 
street  is,  to  our  mind,  conclusive  for  our  client. 

"On  the  trial  of  a  cause  in  the  District  Court 
of  New  York,  exceptions  were  taken  to  the 
opinions  of  the  court,  delivered  during  the  prog- 
ress of  the  trial;  and,  some  time  after  th^ 
trial  *was  over,  a  bill  of  exceptions  was  [*279 
tendered  to  the  judge,  which  he  refused  to  sigii, 
objecting  to  some  of  the  matters  stated  in  the 
same,  and  at  the  same  time  altering  the  bill  so 
tendered,  so  as  to  conform  to  his  reoollectiona 
of  the  facts,  and  inserting  in  the  bill  all  that  ha 
deemed  proper  to  be  contained  in  the  anme; 
which  bUl,  thus  altered,  was  signed  hu  the 
judge." 

Howard  •* 


1M8 


SBKPPAED  ET  AL.  ▼.  WIL809. 


272 


*'A  rule  was  granted  to  show  cause,  and  the 
judge  returned  the  foregoing  facts. 

"By  the  court.  This  is  not  a  case  in  which 
a  judge  has  refused  to  sign  a  bill  of  exceptions. 
The  jud^  has  signed  such  a  bill  of  exceptions 
M  he  thinks  correct.  The  object  of  the  rule  is 
to  compel  the  judge  to  sign  a  particular  bill  of 
exceptions  which  has  been  offered  him.  The 
court  granted  a  rule  to  show  cause,  and  the 
judge  has  shown  cause  by  saying  he  has  done 
sU  that  can  be  required  of  him,    etc. 

**The  law  requires  that  a  bill  of  exceptions 
should  be  taken  at  the  trial.    If  a  party  intends 
to  take  a  bill  of  exceptions,  he   should   give 
notice  to  the  judge  at  the  trial;  and  if  he  does 
not  file  it  at  the  trial,  he  should   move  the 
judge  to  assign  a  reasonable  time  within  which 
he  may  file  it.    A  practice  to  file  it  after  the 
term  must  be  understood  to  be  matter  of  con- 
sent between  the  parties,  unless  the  judge  has 
made  an  express  order  in  term,  allowing  such 
a  period  to  prepare  it."    Ex  parte  Martha  Brad- 
street,  4  Peters,  102. 

10th  error.  "The  Supreme  Court  erred  in  re- 
fusing the  motion  of  the  plaintiff  in  error  for 
a  mandamus  to  the  judge  of  the  District 
Qourt."  How  comes  this  assignment  of  error 
In  the  case  of  Sheppard  et  aL  y.  Wilson,  de- 
fendant in  error,  here? 

That  was  an  ex  parte  proceeding  against 
Judge  Thomas  Wilson  of  the  District  Court,  to 
compel  him,  by  mandamus,  to  sign  a  bill  of  ex- 
ceptions. Has  any  writ  of  error  been  sued  out 
against  Judge  Wilson  T  Has  he  been  cited  to 
appear  here!  The  proceedings  against  him 
form  no  part  whatever  of  the  suit  of  Sheppard 
et  sL  V.  John  Wilson;  but  if  they  did,  and  this 
court  can  examine  the  question,  it  is  settled 
hy  the  case  of  £x  parte  Martha  Bradstreet. 

The  counsel  for  Sheppard  et  al.  made  a  mo- 
tion for  a  writ  to  compel  Judge  Thomas  8. 
Wilson  to  sign  and  seal  a  particular  bill  of  ex- 
ceptions, or  show  cause;  the  motion  is  based  on 
a  statement  of  facts,  ex  parte,  which  shows 
that  no  exceptions  were  tendered  during  the 
trial;  that  the  next  day  after  the  trial  the  bill 
was  tendered,  and,  the  parties  not  being  able  to 
agree  as  to  the  bill,  Sheppard's  counsel  de- 
livered the  bill  to  the  court,  reouested  the 
judge  to  correct,  and,  when  correctea,  to  sign  it. 
"Ae  bill  of  exceptions  was  not  tendered  dur- 
97S*]  ins  the  trial,  as  the  *law  of  Iowa  re- 
quires. No  other  time  was  appointed  or  al- 
lowed for  tendering,  as  the  laws  of  the  United 
States  require.  It  was  not,  when  tendered 
after  the  trial,  such  an  one  as  the  judge  could 
sign  until  he  had  corrected  it  by  his  notes.  In 
other  words,  the  party  requested  the  judge  to 
do  what  the  law  reauires  him  to  do — to  pre- 
pare a  correct  bill  of  exceptions;  and  because 
the  judge  neglected  to  prepare  a  new  one,  they 
wish  the  court  to  compel  him  to  sign  a  par- 
ticular bill,  which  they  admit  was  imperfect. 

But  a  mandamus  will  not  lie,  in  Iowa,  to  a 
judge,  to  compel  him  to  sign  a  bill  of  excep- 
tions.   This  writ  issues  only  when  there  is  no 
other  adequate  remedy.    By  the  laws  of  Iowa 
of  1839,  already  quoted,  if  the  judge  refuses  to 
sign  a  bill  of  exceptions,  the  by-standers  may 
do  it;  and  if  the  judge  refuse  to  allow  it,  when 
signed  by  them,  to  be  placed  on  the  record,  the 
Supreme  Court,  on  affidavit,  admits  it  to  the 
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such  a  case;  the  Legislature  have  provided  a 
party  another  remedy. 

[The  remainder  of  Mr.  Grant's  argument  is 
omitted.] 

Mr.  Justice  Grier  delivered  the  opinion  of 
ihe  court: 

When  this  case  was  before  this  court  at  the 
last  term,  on  a  motion  to  dismiss  the  writ  of 
i;rror  (see  6  Howard,  211),  one  of  the  reasons 
arged  was,  "That,  Iowa  having  been  admitted 
into  the  Union  as  a  State  since  the  writ  of  er- 
ror was  brought,  the  act  of  1838,  regulating  its 
judicial  proceedings  as  a  Territory,  is  neces- 
sarily abrogated  and  repealed;  and  consequent- 
ly there  is  no  law  in  force  authorizing  this 
court  to  re-examine  and  affirm  or  reverse  a 
judgment  rendered  by  the  Supreme  Court  of 
the  Territory,  or  giving  this  court  any  juris- 
diction over  it."  And  the  court  there  say: 
'This  difficulty  has  been  removed  by  an  act  of 
Congress,  passed  during  the  present  session, 
which  authorizes  the  court  to  proceed  to  hear 
and  determine  cases  of  this  description."  It 
afterwards  appeared  that  this  court  had  been 
misinformed  on  this  subject,  and  that  by  mis- 
take the  State  of  Iowa  had  been  omitted  in  the 
act  of  22d  February,  1847.  Since  that  time  (at 
the  present  session  of  Congress),  an  act  has 
been  passed  to  remedy  this  omission  (see  Act 
of  22d  February,  1848),  and  the  court  have 
proceeded  to  hear  and  determine  the  case  on 
the  errors  assigned. 

Of  the  numerous  errors  assigned  in  this  case, 
but  three  can  be  noticed  as  coming  properly 
under  the  cognizance  of  this  court.  The  cause 
was  originally  tried  before  the  District  Court 
of  Scott  County,  and  removed,  by  writ  of  error, 
to  the  Supreme  Court  of  the  Territory  of  Iowa. 
That  court  struck  from  the  record  the  bills  of 
exceptions  alleged  to  have  been  taken  on  the 
'trial  in  the  court  below.  Consequent-  [*274 
ly,  the  matters  said  to  be  contained  in  those 
bills  are  not  before  this  court. 

But  bills  of  exceptions  were  taken  by  the 

glaintiffs  in  error  to  the  ruling  of  the  Supreme 
ourt  of  Iowa,  in  rejecting  the  bills  sealed  by 
the  District  Court,  and  in  refusing  to  grant  a 
mandamus  to  the  judge  of  the  District  Court 
to  sign  a  bill  of  exceptions  nunc  pro  tunc;  and 
this  rejection  and  refusal  are  now  assigned  for 
error  in  this  court.  It  has  been  questioned 
whether  the  action  of  the  Supreme  Court  of 
Iowa  on  these  points  is  the  proper  subject  of  a 
bill  of  exceptions,  or  can  be  reviewed  in  this 
court.  But  as  we  perceive  no  error  in  the 
course  pursued  by  the  court,  it  will  be  unneces- 
sary to  notice  these  objections. 

The  case  was  tried  in  the  District  Court  of 
Scott  0>unty  at  October  Term,  1841,  and  the 
bill  of  exceptions  which  was  struck  from  the 
record  was  dated  on  the  21st  of  December, 
1843.  It  did  not  purport  to  have  been  taken 
on  the  trial,  nor  was  there  any  evidence  on  the 
record  that  any  exceptions  were  taken  or  noted 
by  the  judge.  And,  assuming  the  fact  as  stated 
by  the  counsel  for  the  defendant  below,  that 
he  had  taken  the  exceptions  during  the  trial, 
and  had  reduced  them  to  form  afterwards,  yet 
the  bill  was  not  settled  during  the  term  in  con- 
sequence of  objection  made  to  certain  matters 
therein  by  the  opposite  counsel;  and  the  judge, 
though  he  signed  a  Y>VW  t^o  ^«axa  aW^x  9^ 
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trial,  refused  to  sign  It  nunc  pro  tunc,  m  if 
taken  on  the  trial. 

The  act  of  Assembly  of  Iowa  regulating  the 
practice  of  their  courts  provides,  that  *'if,  dur- 
ing the  progress  of  any  trial  in  any  civil  cause, 
eitner  party  shall  allege  an  exception  to  the 
opinion  of  the  court  and  reduce  the  same  to 
writing,  it  shall  be  the  duty  of  the  judge  to 
allow  said  exceptions  and  to  sign  and  seiu  the 
same;  and  the  said  bill  of  exceptions  shall 
thereupon  become  a  part  of  the  record  of  such 
cause;  and  if  any  judge  of  the  District  Court 
shall  refuse  to  allow  or  sign  such  bill  of  ex- 
ceptions tendered,  and  the  same  is  signed  by 
three  or  more  disinterested  by-standers  or  at- 
torneys of  said  court,  the  judge  shall  then  per- 
mit the  said  bill  to  be  filed  and  become  a  part 
of  the  record;  if  the  judge  refuse,  the  Supreme 
Court  of  the  Territory  may,  when  such  cause  is 
brought  before  them  by  writ  of  error  or  apoeal, 
upon  proper  affidavit  of  sueh  refusal,  admit 
such  bill  of  exceptions  as  part  of  the  record." 

This  act  requires  that  the  exceptions  must  be 
taken  during  the  progress  of  the  trial,  reduced 
to  writing,  and  tendered  to  the  judffe,  and  gives 
ample  remedy  to  the  party  injured,  in  case  of 
a  refusal  to  sign  them  or  permit  them  to  be 
made  a  part  of  the  record.  If  the  party  does 
275*]  not  avail  himself  of  the  remedy  *given 
him  by  the  act,  he  has  no  one  to  blame  but 
himself.  It  is  true,  Judges  may,  and  often  do, 
sign  bills  of  exception  after  the  trial,  nunc 
pro  tunc,  the  bills  beinff  dated  as  if  taken  on 
the  trial;  but  the  propnety  of  their  refusal  to 
do  10  on  particular  occasions  depends  on  so 
many  circumstances  which  cannot  appear  on 
the  record,  and  are  known  only  to  themselves, 
that  we  ought  not  to  presume  thev  have  acted 
improperly  in  the  exercise  of  their  discretion. 
Certainly  a  judge  ought  not  to  be  called  on  to 
make  up  a  bill  of  exceptions  two  or  more  years 
after  a  trial,  where  the  counsel  have  disagreed 
at  to  the  facts,  and  failed  to  settle  the  excep- 
tions at  the  term  in  which  the  cause  was  tried. 
It  is  too  plain  for  argument,  also,  that  a  bill 
purporting  to  be  taken  more  than  two  years 
after  the  trial  cannot  properly  be  made  a  part 
of  the  record,  by  any  possible  construction  of 
this  act.  It  is  much  more  stringent  in  its  re- 
quirements a«  to  the  time  and  mode  in  which  a 
bill  of  exceptions  shall  be  obtained  and  placed 
on  record,  tnan  the  Statute  of  Westminster  2, 
which  first  gaT^-the  bill  of  exceptions.  Yet 
under  that  s&tute,  the  courts  have  always  held 
that  the  exception  should  be  taken  and  reduced 
to  writing  at  the  trial.  Not  that  they  need  be 
drawn  up  in  form;  but  the  substance  must  be 
reduced  to  writing  whilst  the  thing  ie  transact- 
ing.   1  Bacon's  Abr.  tit.  Bill  of  Exceptions. 

The  practice  Is  well  settled,  also,  by  the  de- 
eisions  of  this  court.  See  Ex  parte  Afartha 
Bradstreet,  4  Peters,  106,  and  the  case  of  Wal- 
ton V.  The  United  States,  9  Wheaton,  657, 
which  is  precisely  parallel  with  the  present. 
There  the  objection  was  made,  that  the  bill  of 
exceptions  was  not  taken  at  the  trial,  but  pur- 
ported on  its  face,  as  in  this  case,  to  have  been 
taken  and  signed  after  judgment  rendered  in 
the  cause.  "It  is  true,**  said  the  court,  "that 
the  bill  of  exceptions  states  that  the  evidence 
was  objected  to  at  the  trial;  but  it  !■  not  said 
tliat  any  azoeption  was  than  taken  to  the  da-  * 
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cision  of  the  court.  So,  that,  in  fact,  it  might 
be  true  that  the  objection  was  made,  and  yet 
not  insisted  upon  by  way  of  exception.  But 
the  more  material  consideration  is,  that  the  bill 
of  exceptions  itself  appears,  on  the  record,  not 
to  have  been  taken  at  all  until  after  the  judg- 
ment. It  is  a  settled  principle,  that  no  biU  of 
exceptions  is  valid  which  is  not  for  matter  ex- 
cepted to  at  the  trial.  We  do  not  mean  to  say 
that  it  is  necessary  (and  in  point  of  practice  we 
know  it  to  be  otherwise)  that  the  bill  of  excep- 
tions should  be  formally  drawn  and  signed  be- 
fore the  trial  is  at  an  end.  It  will  be  sufficient 
if  the  exception  be  taken  at  the  trial,  and 
noted  by  the  court  with  the  requisite  certainty; 
and  it  may  afterwards,  during  the  term,  ac- 
cording to  the  rules  of  the  court,  be  reduced  to 
form,  and  signed  by  the  judge.  And  so,  in 
fact,  is  the  general  'practice.  But  in  [*276 
all  such  cases,  the  bill  of  exceptions  is  signed 
nunc  pro  tunc,  and  it  purports  on  its  face  to  be 
the  same  as  if  actually  reduced  to  writing  dur- 
ing the  trial.  And  it  would  be  a  fatal  error  if 
it  were  to  appear  otherwise;  for  the  original 
authority  under  which  bills  of  exceptions  are 
allowed  has  always  been  considered  to  be  re« 
stricted  to  matters  of  exception  taken  pending 
the  trial,  and  ascertained  before  verdict." 

These  cases  are  conclusive  as  to  the  correct- 
ness of  the  proceedings  of  the  Supreme  Court 
of  Iowa,  in  striking  out  the  bill  of  exceptions 
and  refusing  to  award  a  mandamus  to  compel 
the  district  judge  to  sign  a  bill  nunc  pro  tunc. 
It  will  be  unnecessary,  therefore,  for  this 
court  to  express  any  opinion  on  the  questions, 
whether,  under  the  peculiar  provisions  of  the 
statute  of  Iowa,  a  party  who  had  neglected  to 
pursue  the  course  pointed  out  by  it  would  be 
entitled,  under  any  circumstances,  to  the  rem- 
edy of  a  mandamus;  and  if  so,  whether  a  re- 
fusal by  the  Supreme  Court  to  grant  it  could 
be  alleged  for  error  in  this  court. 

The  only  other  assignments  of  error  which 
can  be  noticed  by  this  court  are  those  num- 
bered 11  and  12— '*That  the  Supreme  Court 
erred  in  affirming  the  action  of  the  District 
Court  in  regard  to  the  judgment  of  April  12, 
1842,  on  the  ground  that  the  supersedeas  bond 
did  not  appear  on  the  record  with  the  writ  of 
error.  And  in  affirming  the  judgment  rendered 
by  the  District  Court  at  October  Term,  1842." 

To  understand  the  nature  of  these  objections, 
it  will  be  proper  to  state  that  this  case  was 
tried  in  the  District  Court  of  Scott  County,  at 
October  Term,  1841,  and  a  verdict  rendered  for 
the  plaintiff;  and  the  defendants  having  moved 
for  a  new  trial,  the  case  was  continued  under 
a  curia  advisare  vult.  Owing  to  a  mistake  (the 
cause  of  which  it  is  unnecessary  to  explain )» 
the  court  did  not  meet  at  the  time  appointed 
by  law  for  the  April  Term  in  Scott  County,  bnt 
on  the  week  following,  which  hsd  been  fixed  for 
the  term  of  a  neighboring  county.  On  the  12tb 
of  April,  1842,  an  entry  was  made  on  the  rec- 
ord, overruling  the  motion  for  a  new  trial,  and 
rendering  a  judgment  on  the  verdict.  The  mis- 
take was  soon  after  discovered,  and  the  de- 
fendants sued  out  a  writ  of  error  to  reverse 
this  judgment,  as  being  coram  non  judice;  but 
before  the  writ  was  served,  at  the  next  regular 
term  of  the  District  Court,  in  October,  1842, 
that  eourt,  treating  the  entry  made  on  the  ree* 
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ord  io  April  as  a  nullity,  because  entered  by  on  the  merits ;  not  on  the  ground  that  the  clerk 

tbe    clerk    without    anjr   authority    from    the  had  made  the  entry  bv  mistake  or  without 

eourt,  made  the  following  entrr  m  judsment:  proper  authority  from  the  court,  but  beo&uaa 

'niiis  day  came  the '  said  plaintiff,  by  his  of  some  supposed  error  in  law.    This  case  ex- 
attorney,  and  it  appearing  to  tne  court  thkt,  at  hibits  a  question  of  amendment,  and  nothing 
a  previous  term  of  this  court,  to  wit,  the  Oc-  more;    it   was,   therefore,   wholly   within   the 
tober  Term,  1841,  the  issue  preyiously  joined  discretion  of  the  court  below,  who  were  ac- 
277*]  in  this  *cause  was  submitted  to  a  jury,  quainted  with  all  the  facts,  and  belonged  ap- 
who,  after  hearing  the  evidence  and  arguments  propriately  and  exclusively  to  them.    Mathe* 
of  counsel,  returned  into  court  the  following  son  v.  Grant,  2  Howard,  263,  284.    Besides,  the 
verdict,  to  wit:     They  find  the  issue  for  the  action  of  the  court  wrought  no  injury  to  the 
olaintiff,  and  assess  his  damages  at  the  sum  of  plaintiffs  in  error.    If  they  had  removed  the 
11,837.60;  whereupon  a  motion  was  made  by  record  to  the  Supreme  Court  by  the  first  writ 
the  attorney  for  the  defendants  for  a  new  trial  of  error  before  this  amendment  was  made,  and 
herein,  which  motion    was,    at    said    October  obtained  a  reversal  of  the  judgment  because  it 
Term,  taken  under  advisement  by  the  eourt.  was  entered  without  the  authority  of  a  proper- 
And  it  further  appearing  to  the  court,  that  this  ly  constituted  court,  the  Supreme  Court  would 
eourt  has  not,  at  any  time  since,  decided  said  have  remitted  the  record,  with  orders  to  pro- 
motion, but  that  said  motion  was  continued  ceed  and  enter  a  regular  judgment  on  the  ver- 
nnder  advisement  until  the  present  term;  that  diet. 

the  order  of  continuance  at  last  term  was  not  The  objection,  that  the  court  below  could 

entered  of  record;  it  ia  therefora  ruled  that  not  make  this  amendment  for  want  of  a  eon- 

said  order  of  continuance  be  entered,  nunc  pro  tinuance,  is  hardly  worthy  of  notice.    The  en- 

tune.    And  the  court,  having  now  fullv  con-  try  of  C.  A.  V.  operates  as  a  continuance,  and 

sidered  the  said  motion  for  a  new  trial,  doth  if  it  did  not,  a  continuance  could  be  entered 

overrule  the  same;  and  it  is  further  considered  at  any  time  to  effect  the  purposes  of  justicn. 

by  the  court,  that  the  plaintiff  have  and  recov-  Such  technical  objections  have  long  ceas^  to  be 

tr!*  etc  (completing  the  entry  of  a  judgment  of  any  avail  in  any  court,  and  are  entirely  cut 

in  the  usual  form).  off  by  the  statute  of  jeofails  of  Iowa  of  24th 

In  this  action  of  the  court  we  can  see  no  Januarv,  1839,  section  6. 

error,  or  any  just  ground  of  complaint  on  the  The  judgment  of  the  Supreme  Court  of  Iowa 

part  of  the  plaintiffs  in  error.    If  the  court  had  must  be  affirmed, 

ordered  the  prior  entry,  made  in  April,  to  be  Order, 

stricken  from  the  record,  as  a  mistake  or  mis-  Thig  ^ause  came  on  to  be  heard  on  the  tran- 

prision  of  the  clerk,  being  made  without  the  gcript  of  the  record  from  the  Supreme  Court  of 

authority  or  order  of  the  court,  the  record  the   Territory   of   Iowa,  and    was  argued   by 

could  not  have  been  successfully  assailed.    The  counsel;   on  consideration  whereof,  it  is  now 
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they  have  not  said  in  direct  terms  that  this  ^j^i^  ^osts  and  damages  at  the  rate 'of  six  per 

entry  should  be  erased  or  stricken  from  the  centum  per  annum, 
record,  they  have  done  so  by  violent  implica- 

tion,  when  thev  adjudge  that  the  court  had  ^— . 

never  decided  the  motion  for  a  new  trial,  and  ♦Tme  UNITED  STATES,  Plaintiffs  in  [•a7t 

treat  the  record  as  if  the  entrr  of  the  12th  Error, 

of  April  was  not  upon  it,  or  had  been  entirely  ^ 

ermned  from  it.    The  objection,  that  the  record  ^  UOTKM!^  and  Levi  Pearce. 
was  bevond  the  reach  of  amendment,  because 

the  writ  of  error  had  become  a  supersedeas  Taking  time  mortgage  from  principal  debtor  at 
and  removed  it  to  the  Supreme  Court,  is  not  collateral  when  no  discharge  to  sureties — mo- 
founded  in  fact  The  writ  of  error  had  not  tion  for  new  trial  no  waiver  of  writ  of  error 
been  served  on  the  court,  and  the  record  was  unless  party  waives  right,  on  record  before 
therefore  legally,  as  well  as  physically,  in  pos-  motion— in  Louisiana  sureties  may  be  sued 
lesaion  of  the  District  Court,  and  subject  to  without  principaL 
amendment.     In  order  to  a  supersedeas,  the 

itatute  of  Iowa  evidently  requires  a  service  of  Where  the  bill  of  exceptions  appears  npon  Its 

th«  writ  nnon  the  eourt  below   and  not  onlv  so  ^*ce  to  have  been  regularly  Uken,  the  court  cannot 

u  ^  Till  Z^    ine  coun  Deiow,  ana  not  oniy  so,  ^^.^3^^^  against  the  record. 

but  "that  one  of  the  judges  of  the  Supreme  where  a  mortgage  was  given  by  a  postmaster  to 

Court  shall  indorse  upon  tne  transcript  of  the  secure  the  Postofflce  Department,  and  the  CIrcalt 

eourt  below  Ulowance  of  «tid  writ  of  error  for  f~5f5;U?ttS?SS?n'  SJ't^S'Jo'rfliiorS.'S; 

probable  cause;  and  in  such  cases,  the  party  ^j^   contained   thevein    no  stlpalatlon   or   agree- 

laauing  such  writ  shall  give  bond  to  the  op-  ment  to  extend  the  time,  or  preclude  the  govern- 

C^^^Sl^^e'^n^h?^^  Nom-When  agreement  for  delay  or  vartatlon 

la  BO  evidence  on  the  re«)rd,  that  any  of  these  ^^  contract  dischs^  sureties,  see  note  to  6  L.  ed. 

requiBites  had  been  complied  with.  U.  S.  190. 

It  is,  perhaps,  hardly  necessary  to  state  that  ,   As  to  liabilities  of  sureties  on  official  and  other 

S78*]  United  States  Bank  v.  Moss,  *decided  As  to  rights  and  liabilities  of  sureties,  see  note 

it  this  term.    There,  the  Circuit  Court  had  set  to  12  L.  e^  U.  8.  66.                                 .  ^       . 

ftdria  •  rAmi1«i*  ««1M  {n<lfrm«nf  *nf»rArl  Kv  fhn  ^8  to  whst  forbearsnce  or  exteuslon  of  time  to 

um  a  regular  valid  judgment  entered  by  the  principal  debtors  will  dlschsrge  surety,  see  note  to 

eoort  at  a  former  term«  aftar  a  verdiet  and  trial  12  L.  ed.  U.  8.  ill. 

11  L*  ed*  4Vl 
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ment  from  tulng  tbe  principal  and  auretles  upon 
the  postmaster's  bond,  and  tne  court  refused,  upon 
the  ffround  that  the  Jury  were  the  proper  judges 
of  the  fact  whether  time  w&a  given,  on  a  perusal 
of  the  mortgage;  this  was  an  error  in  the  court. 
It  is  the  duty  of  the  court  to  construe  all  written 
instruments  given  in  evidence,  as  a  question  of 
law. 

Payment  under  this  mortgage  could  not  be  en> 
forced  until  after  the  lapse  of  six  months  from  Its 
date.  But  its  acceptance  by  the  government  did 
not  release  the  sureties  upon  the  bond,  because,  lo 
order  to  discharge  the  surety  by  giving  time,  tbe 
time  which  Is  given  must  operate  upon  the  Instru- 
ment which  the  surety  has  signed.  The  mortgage 
here  was  only  a  collateral  security,  which  was 
beneficial  to  the  surety. 

A  motion  for  a  new  trial  waives  the  right  to  a 
writ  of  error  In  those  circuits  only  where  the 
courts  have  adopted  a  rule  to  this  effect;  and  in 
those  circuits  tbe  right  should  be  waived  upou  the 
record,  before  the  motion  for  a  new  trial  Is  heard. 

The  practice  in  Louisiana  allows  the  sureties  to 
be  sued  without  Joining  the  principal. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

It  was  an  action  brought  against  the  defend- 
anta  in  error,  as  the  securities  upon  the  bond  of 
the  postmaster  of  the  city  of  New  Orleans. 
The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Clifford  ( Attorney -Qen- 
eral)  for  the  United  States,  and  by  Mr.  May 
and  Mr.  Brent  for  the  defendants  in  error.  Of 
the  argument  of  the  Attorney-General  the  re- 
porter has  no  notes. 

Mr.  May  and  Mr.  Brent,  for  the  defendants 
in  error,  divided  their  arguments  into  three 
heads,  viz.: 

I.  Tliat  the  mortgage  discharged  the  defend- 
ants from  All  liability  on  theur  bond  to  the 
plaintiffs. 

II.  That  the  exceptions  were  not  properly 
taken. 

III.  That  the  action  was  erroneously  brought. 

Before  entering  upon  the  argument,  the  pre- 
liminary remark  was  made,  that  although  the 
court  below  may  have  erred  in  refusing  to  in- 
struct the  jury,  yet  if  the  party  was  not  preju- 
diced by  it,  this  court  would  not  reyerse.  5 
Peters,  135;  9  Gill  &  Johns.  430. 

If  in  point  of  law  the  judgment  ought  to  be 
affirmed,  the  court  will  affirm  it,  notwithstand- 
ing error.    8  Peters,  214. 

I.  The  mortgage  discharged  the  defendants 
from  all  liability  on  their  M>nd. 
280*]    'This  proposition  involves  three,  vis.: 

1st.  The  facts  attending  the  execution  of 
tho  mnrtfrajje. 

2d.  The  law  authorizing  It. 

8.  The  law  applying  to  and  expounding  it. 

With  respect  to  the  first  subdivision,  viz., 
the  facts,  the  counsel  examined  the  record,  to 
show  that  the  execution  of  the  mortgage  was 
concealed  from  the  sureties;  that  it  was  exhib- 
ited to  the  Postmaster-General;  and  by  him  re- 
ferred to  the  auditor,  in  whose  office  it  was 
filed  on  the  19th  November,  1839,  and  nothing 
further  was  done  until  the  7th  January,  1840. 

2d.  The  law  authorizing  it.  [This  branch  of 
the  argument  is  omitted,  as  the  court  did  not 
appear  to  question  it,  inasmuch  as  the  accept- 
ance of  the  mortgage  is  considered  to  be  the  act 
of  the  United  States.] 

3d.  The  law  applying  to  and  expounding  it. 
This  is  the  important  inquiry  in  the  case.  The 
defendants  were  sureties  of  Ker,  who  Wfts  the 
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principal  in  the  bond,  on  which  this  suit  is 
brought.  The  United  States  agree  with  the 
principal,  without  th^  knowledge  or  consent 
of  the  sureties,  in  order  to  secure  the  payment 
of  his  debt,  and  agree  for  a  larse  and  valuable 
consideration  to  gire  him  time  K>r  the  payment 
of  the  debt  The  United  States  receive  from 
the  principal  a  mortgage  of  valuable  property 
to  secure  the  whole  of  their  debt.  This  dis- 
charges the  sureties,  because  time  for  the  pay- 
ment of  the  debt  is  given,  and  It  is  a  higher 
security  for  the  debt. 

It  is  a  general  rule  of  law,  lying  at  the  foun- 
dation of  all  these  contracts,  that  "a  party 
taking  a  surety  is  bound  to  notice  the  nature 
of  his  engagement,  and  protect  him.''  Hence, 
the  law  on  this  subject  is  very  strict.  7  Price, 
132;  Pitman  on  Princ.  and  Surety,  167,  170, 182, 
183;  8  Merivale,  277;  1  Moore  &  Payne,  769; 
Holt's  Nisi  Prius  Cases,  84;  2  McLean,  74;  10 
Peters,  266,  268;   7  Johns.  337;   7  Taunt.  68; 

2  Marsh,  368. 

That  time  for  the  payment  of  the  debt  ia 
given  by  this  mortgage,  the  following  authori- 
ties show:  12  Wheat.  564,  606;  6  Howard,  206; 

3  Wash.  C.  C.  R.  71;  3  Younge  &  Collyer,  188, 
189;  7  Harr.  ft  Johns.  103;  8  Bing.  156. 

A  creditor,  by  ^ving  time  of  payment,  under- 
takes that  he  will  not  during  the  time  given 
receive  the  debt  from  any  surety  of  the  debtor; 
for  the  instant  any  surety  paid  it,  he  would 
have  a  right  to  demand  and  recover  it  from  his 
principal.    4  Bing.  719. 

If  giving  time  might  injure  the  surety,  he  ia 
discharged.  It  is  not  necessary  that  in  point 
of  fact  he  is  injured.  The  law  is  the  same  even 
if  he  is  benefited.  He  is  the  judge  of  that.  7 
Price,  226,  232,  234. 

*This  mortgage  was  also  a  higher  [*281 
security  for  the  debt.  In  Louisiana,  it  amount- 
ed to  a  judgment.  Code  of  Practice,  art.  732, 
733;  6  Martin,  N.  S.  465;  16  Peters,  170. 

A  judgment  is  a  security  of  a  higher  nature, 
and  merges  a  bond.  1  Chitty,  PI.  49,  50;  I 
Peters,  C.  C.  R.  301;  18  Johns.  477;  11  Gill 
&  Johns.  14,  16;  6  Cranch,  253;  2  Harr.  ft 
Johns.  474. 

This  mortgage  is  then  a  confession  of  judg- 
ment, with  a  stay  of  execution  for  six  months, 
and  will  discharge  the  surety.  6  Munf.  6;  8 
Call,  69;  6  GiU  ft  Johns.  168. 

III.  The  action  was  erroneously  brought. 
[The  counsel  cited  many  cases  from  the  Eng- 
lish authorities  and  from  other  States,  to  show 
that  all  the  obligors  should  have  been  sued,  and 
the  following  authorities  from  Louisiana.] 
Code  of  Practice,  330,  note;  4  New  Series,  435; 

4  La.  Rep.  107;  2  Robinson,  389. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

William  H.  Ker,  being  appointed  postmaster 
of  the  city  of  New  Orleans,  in  1836,  ^ve  a 
bond,  with  the  defendants  as  his  secunty,  in 
the  sum  of  twenty -five  thousand  dollars,  for 
the  faithful  discharge  of  his  duties  as  post- 
master. Having  failed  to  perform  those  du- 
ties, an  action  was  commenced  on  the  bond 
against  his  securities,  alleging  a  large  defalca- 
tion, by  Ker,  and  claiming  the  penidty  of  the 
bond. 

Howard  6. 
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la  their  defense  the  defendants  set  up  a 
mortgage  which  was  executed  by  Ker  the  i5th 
of  August,  1839,  on  property  real  and  personal 
to  secure  the  payment  to  the  Postoffice  Depart- 
ment of  a  sum  not  exceeding  sixty-five  thou- 
sand dollars,  or  such  sum  as  might  be  found 
due  on  a  settlement,  from  and  after  six  months 
from  the  date  of  the  mortgage.  This  instru- 
ment, which  gives  time  for  the  payment  of  the 
indebtment  by  Ker,  it  is  pleaded,  releases  the 
defendants  aa  the  sureties  of  Ker. 

A  jury,  being  impanelled,  found  a  verdict 
for  the  defendants.  A  motion  for  a  new  trial 
was  made  and  overruled.  No  exception  lies  to 
this  decision.  The  motion  ia  nmde  to  the 
sound  discretion  of  the  court. 

The  questions  arise  on  certain  instructions  to 
the  jury  prayed  for  by  the  district  attorney; 
none  were  asked  by  the  defendants. 

It  is  objected,  that  it  does  not  appear  that 
the  exceptions  were  taken  on  the  trial,  and 
signed  by  the  judge  during  the  term.  The  bill 
of  exceptions  states,  that,  "on  the  trial  of  the 
282*]  cause,  *the  district  attorney  requested 
the  court  to  charge  the  jury,"  etc.,  and  at  the 
close,  '^o  which  opinions  of  the  court,  refusing 
to  charge  as  requested,  the  district  attorney  ex- 
cepts, and  prays  that  the  bill  of  exceptions, 
with  the  documents  referred  to  therein,  be 
sinied,  sealed,  and  made  a  part  of  the  record, 
which  is  accordingly  done,"  and  which  is  signed 
by  the  judge.  Upon  its  face,  this  bill  of  excep- 
tions appears  to  have  been  regularly  signed; 
and  the  court  cannot  presume  against  the  rec- 
ord. 

The  first,  fifth,  seventh,  ninth,  and  tenth  in- 
structions, refused  by  the  court,  are  not  so  con- 
nected with  the  ease  as  to  require  a  considera- 
tion. Nor  is  it  deemed  necessary  to  consider 
the  instructions  given  as  asked  or  as  modified 
by  the  court,  until  we  come  to  the  eleventh  and 
last  prayer.  In  this  the  district  attorney  re- 
quested the  court  to  instruct  the  jury,  'That, 
according  to  the  true  interpretati<m  of  said 
mortfi^age,  there  was  and  Is  contained  therein 
no  stipulation  or  agreement  to  extend  the  time, 
or  preclude  the  government  from  suing  the 
principal  and  sureties  on  said  bond."  This  the 
court  refused  to  give,  on  the  ground  that  the 
jury  were  the  proper  judges  of  the  fact  whether 
time  was  given,  on  a  perusal  of  the  mortgage. 
In  this  the  court  erred.  It  is  its  duty  to  con- 
strue all  written  instruments  given  in  evidence, 
as  a  question  of  law. 

Payment  under  the  mortgage  could  not  be 
enforced  until  after  the  lapse  of  six  months 
from  its  date.  And  it  appears  that  the  mort- 
gage was  designed  to  cover  the  whole  amount 
of  Ker's  defalcation.  But  the  important  ques- 
tion is,  whether  this  mortgage  suspended  the 
legal  remedy  of  the  department  on  the  official 
bond  of  the  postmaster.  There  is  no  provision 
in  the  mortgage  to  this  effect.  And  ft  cannot 
be  successfully  contended,  that  taking  col- 
lateral security  merely  can  suspend  the  remedy 
on  the  bond.  The  holder  of  a  bill  of  exchange, 
by  taking  collaterial  security  of  the  drawer,  not 
giving  time,  does  not  release  the  indorser. 
James  v.  Badger,  1  Johns.  Cas.  131;  Kennedy 
V.  Motte,  3  McCord,  13;  Hurd  v.  Little,  12  Mass. 
602 ;  Ruggles  v.  Patten,  8  Mass.  480. 

Giving  time  for  payment,  to  discharge  the 
indorser,  must  operate  upon  the  inatrument  in- 
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dorsed  by  him.  Now,  if  the  PostoflSce  Depart- 
ment had,  by  the  mortgage,  suspended  the 
right  of  action  on  the  bond  for  the  time  limit- 
ed in  the  mortgage,  it  might  have  released  the 
sureties.  But  no  such  condition  is  expressed, 
and  none  such  can  be  implied.  The  mortgage 
does  not  purport  to  be  given  in  lieu  of  or 
in  discharge  of  the  bond.  It  is  merely  a  co1<* 
lateral  security,  which  operates  beneficially  to 
the  defendants.  For  if  they  shall  pay  the  de- 
falcation of  Ker,  or  so  much  of  it  aa  shall 
amount  to  the  penalty  of  the  *bond,  and  [*28S 
the  mortgaged  property  shall  be  sufficient  to 
cover  the  whole  indebtment,  there  can  be  no 
question  that  the  sureties  would  be  subrogated 
to  a  due  proportion  of  the  rights  of  the  de- 
partment  m  the  mortgage. 

The  principle  is  in  no  respect  different  from 
that  which  arises  on  a  promissory  note  or  bill, 
where  collateral  security  is  taken.  In  the  au- 
thorities above  cited,  it  was  considered  that 
where  an  indorser  takes  an  indemnity  for  in- 
dorsing  a  note,  he  waives  a  notice  of  demand. 
But  if  the  holder  of  the  note  take  additional  se- 
curity from  the  drawer,  the  indorser  is  not  re- 
leased. And  it  cannot  be  material  of  what 
character  the  collateral  security  may  be.  It 
may  consist  of  promissory  notes  not  due,  a 
mortgage  payable  on  time,  or  anything  else,  it 
does  not  affect  the  remedy  on  the  original 
instrument.  This  can  only  be  done  by  an  ex- 
press agreement,  for  a  valuable  consideration. 
The  remedy  on  the  collateral  instrument  is 
wholly  immaterial;  unless  it  discharges  or 
postpones  that  on  the  original  obligation. 
There  is  no  such  condition  in  the  mortgage  un- 
der consideration,  and  consequently  it  can  in 
no  respect  affect  or  suspend  tne  remedy  of  the 
Postomce  Department  on  the  bond. 

If  the  remedy  on  an  instrument  is  suspend- 
ed, for  a  valuable  consideration,  the  indorser 
or  security  is  released,  because  his  right  to  dis- 
charge the  obligation  and  be  subro^ted  to  the 
rights  of  the  holder  of  the  paper  is  also  sus- 
pended. But  a  contract  to  give  time  is  void, 
and  does  not  release  the  security,  unless  it  be 
founded  upon  a  valuable  consideration.  It 
must  be  a  contract  which  a  court  of  law  or 
equity  can  enforce.  Now,  there  is  no  contract 
in  the  mortgage  which  suspends  the  right  of 
action  on  the  official  bond.  Consequentlv,  no 
injury  is  done  to  the  sureties  on  that  bond* 
They  are  left  free  to  act  for  their  own  interest, 
as  they  could  have  acted  before  the  mortgage. 
The  principle  on  which  sureties  are  released  is 
not  a  mere  shadow  without  substance.  It  is 
founded  upon  a  restriction  of  the  rights  of  the 
sureties,  by  which  they  are  supposed  to  be  in- 
jured. But  by  no  possibility  can  they  bo 
injured  in  the  case  under  consideration.  On 
the  contrary,  it  is  dear  that  the  mortgage  may 
operate  beneficially  to  them,  if  they  shall  pay 
the  amount  of  their  bond.  And  the  Circuit 
Court  should  have  instructed  the  jury  to  this 
effect. 

The  motion  for  a  new  trial  was  not  a  waiver 
of  a  writ  of  error.  In  some  of  the  circuits 
there  is  a  rule  of  court  to  this  effect.  But  ef- 
fect could  be  given  to  that  rule  only  by  requir* 
ing  a  party  to  waive  on  the  record  a  writ  of  er« 
ror,  before  his  motion  for  a  new  trial  is  heard. 
In  the  greater  part  of  the  circuits  uo  such  rule- 
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t  purcbaaer,  he  bcnma  >  t 
1  Tendoc;  anfl  If,  -•  *■■ ■■ 

*S4'}     'It   i*   iui-ted    that  "the   »rtioii   U   t'h?'bSirff5*hto'T 
brought  wrong;  »nd  that.  If  the  judgtneot  be 

rerened,  ths  plafatiSs  cannot  recover,  ber 

tt  tha  DODJoinder  of  Ker  ••  a  defendAot." 

Th«  action  agaLost  the  aureties,  omittinj;  the  argued  it- 
tviDeipal,  U  austahi«d  by  the  Loulslanft  Prac-  ^Tiii  wu  an  appeal  from  the  Supreme  Con 
tlej.  In  MarU  Griffing,  Adm'x,  t.  Caldwell,  I  of  Iowa  Territory,  aitting  aa  n  court  of  equltj 
Rohlnson,  16,  it  waa  held  that  a  creditor  baa  ^^^^  t^e  foUowInB  circumetaneea : 
the  right,  but  ha  ia  under  no  obligation,  to  in-  On  the  2d  of  July,  1830,  Congrese  paaaed  ■ 
dude  the  principal  and  iurety  in  the  aame  auit.  „t  (chap.  232,  6  SUtutea  at  Large,  70)  for  lu 
And  in  Bmith,  Adm'r.,  t.  Scott,  S  Robinaon,  jng  off  the  town  of  Dubuque,  amongat  ath 
ZM,  it  ia  »aid  a  auretT.  who  binda  himaelf  with  towna,  under  the  direction  of  the  Surre™ 
hie  principal,  in  aolido,  la  not  entitled  to  the  General.  The  tat  lection  directed  loU  to  I 
benefit  of  diacuation,  and  may  be  aued  alone  \,j^  ^ut  in  a  certain  manner,  and  a  plat  r 
for  the  whole  debt.  So  in  Cortia  t,  Martin,  S  turned  to  the  Secretary  of  the  Treaaury,  ■■ 
Martin,  fl74,  it  ia  laid  down,  that  the  aurety  within  aii  montha  thereafter  the  lota  ahouU  1 
may  be  aued  without  the  principal.  goij  to  the  highest  bidder.     The  aecond  aeotk 

In  Barrow  v.  Norwood  13  Ixjulaiana  Rep.,  directed  the  lots  to  be  claaaed  according  to  th« 
437,  the  court  held,  where  the  obligation  la  yalae  into  three  claaaea,  *li.,  at  940,  920,  h 
iolnt,  all  the  obligora  muat  be  made  partiei  to  no  per  acre,  reepeotively  i  and  gave  a  right  < 
the  auit.  But  that  waa  not  a  caae  of  aurety-  pre-emption  to  thoae  peraona  who  had  «l 
ahip.  The  action  was  brought  agalnat  one  of  tained  a  permit  to  lettle,  or  who  had  aotull 
three  radoraera.  occupied  and  improved  the  lota,  paying  for  tl 

On  the  grounda  above  atated,  the  judgment    i^t  according  to  Ita  claaa. 
of  the  Circuit  Court  I*  reversed,  and  the  cauae        On  the  Sd  of  March,   1B37,  Congreaa   pWM 
remanded  for  further  proceedinga,  conformably    another  act    (chap.   SB,   B  Statutea   at   Lwg 
to  thia  opinion.  178),  amendatory  of  the  former,  iubatitutim| 

Order.  board  of  commiaaionera  for  the  aurveyor.    TSi 

Thia  cause  came  on  to  be  heard  on  the  Iran-  ^cre  empowered,  to  "hear  evidence,  and  d 
■eript  of  the  record  from  the  Circuit  Court  of  termine  all  claima  to  Iota;"  to  reduce  the  w 
the  United  Btatea  tor  the  Eaatem  Diatriot  of  jgnco  to  writing,  which  they  were  directed 
I*tliaiBna,and  waa  ar^ed  by  couneelj  on  con-  tie  with  the  register  and  receiver,  togel| 
■ideratlon  whereof,  it  la  now  here  ordered  and  ^jn,  »  certificate  in  favor  of  each  person  k, 
adjudged  by  thia  court,  that  the  judgment  of  j„_  the  right  of  pre-emption.  Upon  payi^ 
the  said  Circuit  Court  in  this  cause  he,  and  the  j^r  the  lot  being  made  to  the  receiver,  th« 
aame  ia  hereby  reverted;  and  that  this  cause  be,  reiver  was  directed  to  give  a  receipt  for  | 
and  the  aame  ia  hereby  remanded  to  the  said  g^j^^^  ^^  the  regiater  to  isaue  a  certiflcat* 
Circuit  Court,  with  directioni  to  award  a  venire  purohaae,  to  be  transmitted  to  the  conunUa^ 
faoiaa  de  novo.  a,  of  the  general  land  office,  aa  in  other  ct« 

___^  of  the  aale  of  public  lands. 

The  3d  lection  directed  the  register  and  ■ 
JOHN  D.  BUSH,  Appellant,  ceiver  to  expose  the  residue  of  the  loU  to  pa 

a  lie  sale,  after  advertising,  etc 

On  the  8th  of  February,  1839,  Marahall  a= 
Whitesides  sold  to  Bush  a  pre-emption  right 
two  lots  in  the  twon  of  Dubuque,  via,  No_ 
and  No.  IM.  The  deed  ia  not  upon  the  races 
but  the  coneidcration  la  stated  in  the  bill,  ^ 
,    ^  ^  .  .    I       a.-   .      -   ■        admitted  in  the  answer  (Rec  3,  0]  to  have  ba 

quired  by  grantor  en  urea  to  benefit  of  grantee  ^j,,^  thouaand  dollara,  one  half  of  which,  f 
~^^  *"  u"  u"'  "^i"*"  'T'^KV*^  ."T'''  »1.600.  ""  P»id  in  cash  by  Bush.  To  aera 
vendee  who  has  purchased  better  outstanding  ^^^^  payment  of  the  other  half.  Bush  execmj 
title,  can  only  recoup  amount  fairly  paid.         ,   mwtgage  to  Whitesides.  and  also  gave 

promissory  note  to  Marshall  for  91,71M,  p^ 
bte  on  or  before  the  lat  of  October,  1839. 
this  ei,790,  $1,600  waa  for  the  purchase  of 
lota,  and   the  remaining  ZOO  waa   for   ren% 
...™  ..   .«=  u.«,.,,«.™  ««««.   w=r.-    ""ear,   which   was   transferred  to  Bush. 

..  negative  the  cbacBe  ot  fraud  In  bla        It  appears  from  the  evidence  of  B.  R.  Rsf 

rspreaentlnK  bis  tltta  to  b>  good.  ,  ^,     „        kin,  the  register  in  the  land  offlca  in  the  toi 

The  TcilnqulabmeDt,  by  the  vendor,  ot  Ms  tit  e  „,  nnl.n^ns  th.f  "Rn.h  nana  rnwinantl-. 
to  the  DQlted  BUtea,  with  a  view  to  a  public  wHf  <>'  """V^^i'  .  *  ?  il  ^^  vt^  7.. 
and  completlOD  af^ls  title,  waa  not  Iraudulaot  the  land  office  to  enter  the  lota  No.  7  and  2* 
towarda  tb*  vendee.  II  It  waa  tba  purpose  of  the  '*194,  under  the  pre-emption  law,  but  [*■< 
to°b"  lend"""  '"°^"  '"  """•'  ■  ■*"*"  *""  «««  no*  '^'»"ed  to  do  ao  by  the  land  o^ 
If,  at  tba  public  aale.  the  vendee  Himself  becamp  berauae  the  proof  filed  by  William  B.  Wilt 
''   I   with   the   conuniasioners,   under  ths  Im 


Norn. — Aa  to  eatoppel  bj  deedi  sad  bv  redUU    laying  off  the  town  of  Dubuque,  did  not  latl 
tn  deed.  BM  not!  to  7  L.  ed.  U.   8.  7fll.  fy  the  land  oflicera  as  being  sufficient  to  aaJ 

Si  Bia.  Mdea  fiv-cmetioa," 
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It  appears,  also,  from  the  same  eridence,  that 
the    land    officers    "had    received    instructions 
from  the  general  land  office,  to  expose  all  lots 
to  public  sale  where  the  claimants  should  re- 
linquish their  right  to  pre-emption  (under  the 
law  laying  off  the  town)  to  the  United  States." 
In  September,  1840,  the  lots  in  the  town  of 
IXibuque  were  offered   at    public   sale.    Bush 
went  to  the  land  office,  and  protested  against 
the  lots  No.  7  and  No.  194  being  offered  at  pub- 
lic sale. 

Preyious  to  the  sale,  however,    it    appears, 
from  the  testimony  of  Dougherty,  that  a  ^com- 
mittee of  arrangements  had  been  appointed  for 
the  purchase  of  lots  in  the  town  of  Dubuque;'' 
that  there  was  a  "public  bidder,"  who  was  a 
person  selected  by  the  claimants  to  lots  in  the 
town  of  Dubuque,  to  purchase  the  lots  they 
claimed,  as  they  were  offered  at  the  public  sale. 
It  appears  from  the  evidence  of  Dou(]^herty, 
that  tne  committee  of  arrangements  called  on 
Bush,  and  informed  him  that  the  committee  de- 
Bjred  him  to  make  his  relinquishment  to  lot 
So.  7,  which  he  positively  refused  to  do.    The 
com  inittee  then  erased  the  name  of  Bush,  and 
inserted  the  name  of  Whitesides,  and  informed 
Whitesides  immediately  of  the  same;  when  he, 
the    said  Whitesides,  came  before  the  commit- 
tee, and  made  his  relinquishment  to  said  lot. 

It  appears,  also,  from  the  testimony  of  Petri - 
kin,  the  register,  that  Whitesides  came  to  the 
land-office,  and  produced  the  deeds  in  relation 
to  the  property  before  the  officers  of  the  land 
office,  and  the  said  officers  considered  that  the 
said  Whitesides  had  a  right  to  relinquish  his 
pre-emption  right,  and  thereupon  the  said 
whitesides  did  relinquish;  in  consequence  of 
wliich  the  lota  No.  7  and  No.  194  were  put  up 
at  public  sale. 

Xlie  following  statement  of  facta  was  agreed 
apon  in  the  court  below: 

I^  is  agreed  the  following  statement  of  facts 
nis^y  be  used,  in  the  same  manner  as  if  the 
■ame  were  proved  by  witnesses  on  the  hearing 
of   the  above  causes: 

l8t  That  the  lots  mentioned  in  the  forego- 
ing pleadings  were  sold  at  a  public  sale  of  lots 
in  the  town  of  Dubuque,  by  the  United  States, 

in  last,  at  which  sale  John  D.  Bush,  above 

nskmed,  became  thepurchaser  of  lot  No.  7,  and 
the  above  named  William  B.  Whitesides  of  lot 
9a.  194. 

2S7*]  *2d.  That  said  lots  would  not  have 
been  put  up  and  sold  at  said  sale,  unless  the 
§aid  William  B.  Whitesides  had  relinquished 
sil  claim  to  the  same  to  the  United  States 
preyious  to  said  sale;  and  that  said  Whitesides 
did  thus  relinquish,  previous  to  the  same  being 
put  up  to  sale,  and  for  the  express  purpose  of 
having  them  sold  at  said  sale. 

Sd.  That  said  Bush  objected  and  protested  to 
aaid  Whitesides  against  the  said  Whitesides 
thus  reiinquishinfir. 

4th.  That  previous  to  said  sale,  and  at  the 
time  of  said  relinquishment,  and  subsequent 
thereto  (but  previous  to  the  sale),  said  Bush 
waa  informed  by  E.  C.  Dougherty  and  White- 
sidea,  and  by  said  Whitesides's  agent,  that  his 
object  in  having  the  said  lots  put  up  to  sale  was 
expressly  with  a  view  that  the  title  to  them 
might  be  perfected  in  said  Whitesides,  so  that 
hs  could  make  a  good  title  to  said  Bush,  upon 
ssid  Bush  pBjing  the  purchase  monej  tor  said 
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lots.  And  also  that  said  Whitesides,  by  him- 
self, or  agent  duly  authorized  for  said  pur- 
pose, did  propose  and  offer  to  said  Bush,  that 
if  said  Bush  would  bid  for  said  lots,  and  agre« 
that  his  purchase  should  be  under  the  contract 
for  them  set  out  in  the  pleading  in  the  above 
causes,  said  Whitesides  would  make  no  opposi- 
tinn  to  his  so  doing,  but  was  perfectly  willing 
said  Bush  should  become  the  purchaser  with 
this  understanding;  but  that  said  Bush  utter- 
ly  refused  so  to  do;  when  said  Bush  was  in- 
formed by  said  Whitesides,  or  by  his  agent, 
that  said  Whitesides  would  bid  for  said  lots  at 
said  sale,  in  order  to  enable  him  to  comply  with 
his  contract  with  said  Bush.  That  said  White- 
sides  and  Bush  were  the  only  bidders  for  said 
lots  at  said  sale,  and  that  Philip  S.  Dade  was 
the  bidder  for  said  Whitesides,  of  which  the 
said  Bush,  previous  to  and  at  the  time  of  said 
sale,  was  advised  and  informed.  That  the  mem- 
orandum at  the  foot  of  the  deed  or  mortgage, 
that  said  Bush  was  to  furnish  the  money  to 
pay  for  said  lots,  was  there  inserted  by  the 
express  agreement  and  understanding  of  said 
Bush,  at  the  time  of  executing  said  deed  and 
mortgage. 

The  public  sale  took  place  in  September, 
1840,  after  Bush  had  refused  to  purchase  under 
his  contract.  At  the  sale,  the  public  bidder 
and  Bush  were  the  only  bidders  for  the  two 
lots  No.  7  and  No.  194,  the  public  bidder  bid- 
ding for  Whitesides,  of  which  Bush  was  in- 
formed previous  to  and  at  the  time  of  said 
sale.  The  lot  No.  7  was  bid  off  to  Bush,  and 
No.  104  to  Whitesides. 

In  April,  1841,  Whitesides  and  Marshal]  filed 
a  bill  in  the  District  Court  of  Dubuque  County, 
praying  a  foreclosure  of  the  mortgage  and  sale 
of  both  lots.  After  an  answer  and  a  general 
replication,  the  court  decreed  for  the  complain- 
ants, and  ordered  both  lota  to  be  sold.  An 
appeal  was  taken  to  the  Supreme  *Court  [*28t 
of  Iowa,  where  the  decree  of  the  court  below 
was  affirmed,  and  the  cause  was  brought  by 
appeal  to  this  court. 

It  was  argued  by  Mr.  Berry  (in  a  printed 
argument)  and  Mr.  Howard  for  the  appellant, 
and  Mr.  May  for  the  appellees. 


Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

This  suit  originated  in  the  District  Court  for 
Dubuque  County,  in  the  territory  of  Iowa.  It 
was  a  bill  in  chancery  to  foreclose  a  mort^ga 
given  by  the  appellant.  Bush,  to  Whitesides. 
The  property  mortgaged  consisted  of  two  lota 
(number  7  and  194)  m  the  town  of  Dubuque, 
which  Whitesides  had  sold  and  conveyed  on 
the  same  day  to  the  mortgagor,  for  the  sum  of 
$3,000;  and  the  mortgage  (dated  8th  February, 
1839)  was  given  to  secure  the  sum  of  $1,600, 
the  balance  of  the  purchase  money. 

At  the  time  of  this  transaction,  the  United 
States  had  not  yet  offered  the  lands  on  which 
the  town  of  Dubuque  was  situated  for  sale. 
But  notwithstanding  the  occupants  of  lots  wera 
mere  tenants  at  sufferance  only,  they  proceeded 
to  make  valuable  improvements,  under  the  ex- 
pectation  of  the  grant  of  a  right  of  pre-emptiom 
from  the  government,  or,  at  least,  that  they 
could  complete  their  title  by  purchase  from  it« 
when  ttie  lota  ili»Q\d  \)«  ott«t«i  \^t  laN^. 
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Th^M  po88«ui<Mi8  and  improrements  were 
treated  as  ralid  and  subsisting  titles  by  .the 
settlers,  and  were  the  subjects  of  contract  and 
sale  by  conyeyances  in  the  forms  usual  for 
paasin|[  a  title  in  fee.  On  one  of  the  lots  which 
was  tM  subject  of  the  mortgage  in  question, 
a  tarem  house  and  other  improvements  were 
erected,  for  which  the  tenant  paid  a  rent  of 
seyenty  dollars  per  month  at  the  time  of  this 
purchase.  The  need  from  Whitesidee  to  Bush 
was  not  put  in  evidence,  but,  from  the  recitals 
of  the  mortgage  and  admissions  of  the  answer, 
it  appears  to  nave  been  a  deed  in  fee  simp|o> 
with  a  covenant  of  general  warranty.  The 
mortgagor  is  estopped  by  his  deed  from  deny- 
ing seinn,  and  cannot  make  out  a  sufficient  de- 
fense unless  bv  proving  payment  of  the  money, 
want  of  consideration,  or  fraud  which  will 
avoid  the  contract. 

Accordingly,  the  appelant,  fai  his  answer,  has 
set  up  two  grounds  of  defense  by  way  of 
avoidance  of  nis  deed.  First,  fraudulent  mis- 
representation by  the  vendor  to  induce  him  to 
make  the  purchase;  and,  second,  want  of  con- 
sideration from  failure  of  title. 

Ist.  The  fraudulent  misrepresentation  charged 
oonsista  of  three  partioulm.  First,  that  the 
289*]  vendor  represented  '^hat  he  *held  a 
valid  pre-emption  right  to  the  lots,  by  virtue 
of  the  laws  of  the  United  States  in  relation  to 
town  lots  in  the  town  of  Dubuque;"  second, 
that  he  represented  that  the  fixtures  in  the 
tavern,  to  wit,  the  bar  shelves  and  counter, 
formed  a  part  of  the  property  sold,  whereas 
they  were  daimed  and  taken  away  by  Hale, 
the  tenant,  and  the  house  much  injured  by  the 
moving  and  tearins  away  of  said  fixtures;  and, 
third,  that  by  fwely  representing  Hale,  the 
tenant,  to  be  punctual  in  his  payments.  Bush 
was  prevailed  on  to  give  his  note  to  the  com- 
plainants for  the  sum  of  $290,  for  the  rent  of 
the  unexpired  term;   whereas  Hale  was  not 

8unctu&l,  and  defendant  was  unable  to  collect 
lie  rent  from  him. 

The  latter  two  of  these  charges  may  be  sum- 
marily disposed  of  by  the  remark  that  there 
is  no  evidence  in  the  case  of  any  representa- 
tions by  the  complainants  on  the  subject;  and 
as  the  matter  allcffed  in  the  answer  is  not  re- 
sponsive to  the  bill,  but  set  up  by  way  of 
avoidance,  the  defendant  was  bound  to  prove  it. 

But  the  first  Is  the  one  chiefly  relied  on  in 
the  argument,  and  deserves  more  particular 
notice. 

It  Is  proved  by  Davis,  the  scrivener  who 
drew  the  deed  and  mortgase,  that  Whitesides 
told  Bush  "that  he,  Whitesides,  had  a  pre-emp- 
tion to  the  property."  Was  this  representation 
false?  The  only  evidence  on  the  subject  Is  in 
the  testimony  of  Petrikin,  the  register  of  the 
land  office,  who  swears,  "tiiat  the  oommission- 
ers,  appointed  under  the  act  of  Congress  laying 
off  the  towns  of  Dubuque,  etc,  filed  In  the 
land  office  certlficatea  In  favor  of  Whitesides's 
pre-emption  to  these  lots,  No.  7,  and  No.  194." 
He  states,  also,  '^hat  the  land  officers  had  in- 
struotions  from  the  ^eral  land  offiee  to  ex- 
pose all  lots  to  public  sale,  where  the  claim- 
ants ^ould  relinquish  their  right  of  pre-emp- 
tion to  tho  United  States."  He  states,  more- 
over, "that  the  land  officers  were  not  satisfied 
with  the  r^ularity  or  sufficiency  of  Whlte- 
tldes'a  OMTti&ate;"  bat  wlMther  these  doobU 
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or  opinions  were  well  founded  or  not  does  not 
appear  from  any  testimony  in  the  case.  The 
facts,  also,  that  Whitesides  was  permitted  to 
relinquish  the  pre-emption  right  to  the  United 
States,  and  that  no  other  person  laid  any  claim 
to  the  possession  and  pre-emption  of  these  lots 
except  Whitesides,  and  Bush,  claiming  under 
him^  are  conclusive,  when  taken  in  connection 
with  evidence  of  a  certificate  in  his  favor  by 
the  commissioners,  to  show  that  the  repre- 
sentation of  Whitesides  was  not  false  or 
fraudulent,  and  that  defendant  has  wholly 
failed  to  support  this  allegation,  as  set  forth 
in  his  answer. 

But  it  has  been  contended,  that  this  relin- 
quishment, made  by  Whitesides  to  the  United 
States  against  the  consent  of  Bush, 
*was  fraudulent,  and  iniurious  to  the  [*a90 
interests  of  Bush.  To  this  argument  two  an- 
swers may  be  given,  either  of  which  is  con- 
clusive. First,  that  there  Is  no  allegation  In 
the  pleadings  on  the  subiect;  and,  second,  the 
evidence  clearly  shows,  that,  although  White- 
sides  did  relinquish  his  pre-emption  to  the 
United  States,  and  that,  too,  without  the  con- 
sent of  Bush,  yet  the  act  was  not  fraudulent, 
as  it  was  not  intended,  and  did  not  tend,  to 
do  any  injury  to  Bush.  Whitesides,  by  his 
warranty,  was  bound,  under  penalty  of  $3,000» 
to  obtain  a  good  titk  for  Bush,  cost  what  it 
may,  while  Bush  was  bound  to  pay  only  the 
minimum  or  pre-emption  price.  The  relinquish- 
ment of  his  pre-emption  right  by  Whitesides 
was  not  Intended  as  an  abandonment  of  his 
claim,  but  was  a  plan  adopted  by  himself,  in 
common  with  the  other  claimants  of  lots  In 
Dubuque,  as  the  most  convenient  method  of 
obtaining  a  title.  By  thus  suffering  them  to 
be  exposed  to  auction,  they  ran  the  risk  of  be- 
ing compelled  to  pay  more  than  the  minimum 
or  pre-emption  price  for  a  title,  but  could  not 
get  it  for  less.  The  record  admits  that  Bush 
knew  "that  Whitesides's  object  in  having  the 
lots  put  up  to  sale  was  expressly  with  a  view 
that  the  title  to  them  might  be  perfected  in 
said  Whitesides,  In  order  that  he  could  make 
a  good  title  to  Bush."  It  is  not  easy  to  appre- 
hend how  fraud  can  be  predicated  of  the 
conduct  of  Whitesides,  who,  it  is  admitted, 
was  using  every  endeavor  to  fulfill  his  contract, 
and  obts&  a  good  title  for  his  vendee.  As  to 
the  alleged  fraud  on  the  government  by  the 
conduct  of  the  people  in  Dubuque  on  this  oc- 
casion. It  is  sufficient  to  sav  that  the  question 
is  not  raised  in  the  pleadings,  nor  the  fact 
proved  in  the  evidence. 

We  are  of  opinion,  therefore,  that  the  appel- 
lant has  wholly  failed  to  show  any  fraud  or 
misrepresentation  on  the  part  of  his  vendors, 
which  would  justify  a  court  of  chancery  in  an- 
nulling an  executed  contract. 

IndMd,  the  facts  of  the  case  tend  rather  to 
show  that  the  fraud,  if  any.  In  this  trans- 
action, mav  be  more  justly  charged  to  the 
party  who  is  so  liberal  in  imputingit  to  others. 

If  Bush  could  have  thwarted  Whitesides  In 
his  endeavors  to  procure  the  legal  title  for  him, 
if  he  oould  hold  the  lot  on  which  the  tavern 
house  and  improvements  were  situated  (and 
valued  at  $2,200)  for  his  bid  of  less  than 
twenty  dollars,  and  then  recover  the  $2,200 
from  Whitesides,  on  his  warranty,  he  will  have 
effeeted  what  la  eommonly  called  a  speculation  i 
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but  one  in  tbe  perpetration  of  which  he  ought  Order. 

not  to  expect  the  aid  of  a  court    of   equity.       ,-« . *    w    v    -j       i.v    * 

The  anrioSTdisavowal  of  an  intention  %  de  ^"  «^"««  ^"*  on  to  be  heard  on  the  tran- 

fraud 

the 

It  *  J  ^  V— .^^     *«  w«*F.-.— .  -  u.,.,  M«v  or^ie,^    adjudced  and  decreed  by  this  eonrt. 

•eems  rather  to  have  resulted  from  a  conscious-  *u!.I  TuL  jlrJl^r^*  iXr      'la      ^      A  ^  «^ 

The  answer  .lieges,  that,  at  the  public  sale  I?,!!jjvi''\""?:'j^, iTTIi'^.n^lW  ^ 

b,  the  United  Sta?^.  lot  No.  7  w-Vrch^jed  PiTTh^am^nn't'of  ^rd^^^^t'^tote'r^ 

by  defendant  himself,  and  therefore  the  vendor  u^l^^^J  T^  *\>1  !fJL*V^^T^mi^J  A^^tJ!^ 

i/unable  to  comply  with  hi.  contnjjt  bymak-  ^  Xg"of  «.e  »a*Sdate*"n  ti^'c^ii^b/'^" 

tod  therefore  he,  Bush,  was  without  title  to  it.  ««_ 
This  defense  seems  founded  on  an  entire  mis- 

.^^'Urt^T-uJe^ly  «".;t"r;''«^^^^  CHARLES   MolflCKIJK.   Plalnttir   to   E«r. 

gnd  show  that  the  defendant  has  a  complete  ^* 

legal  title.    If  Whitesides  sold  to  him  with  cov-  AMOS  WEBB,  Mary  Ann  Smith,  in  her  own 

enant  of  warranty,  and  afterwards  purchased  right  and  aa  Tutrix,  etc.,  and  Ira  Smith,  in 

the  legal  title,  as  the  answer  asserts,  with  re-  his  own  capacity  and  as  Tutor  to  the  Ifinort, 

grd  to  lot  No.  194,  then  is  the  title  vested  in  Catharine  and  Sarah  Smith. 

ish,  the  vendee,  by  estoppel,  and  no  further  ^  ^.                ^        ,  ,  x,«      ^    ,, 

conveyance   is  necessary.  Action  on  note— plaintiff  not  allowed  to  prove 

As  to  lot  No.  7,  Bush,  having  obtained  pos-  misUke  varying  contract  of  sureties. 

ieasion  under  Whitesides,  cannot,  by  the  pur-  where  a  promissory  note,  payable  to  a  firm,  was 

chase  of  an  outstanding  title,  defeat  the  claim  slened  by  one  of  the  partners  In  the  firm  together 

of  his  vendor.    It  is  a  well  established  rule  of  with  two  other  persons,  and  suit  wss  brpaght  upon 

..{*«   «4Vi«4-  i#  .  »a««/1aa  Kt«vo  «iT«  *  KikffA*  4-ui<k  It  against  these  two  other  persons  in  the  name  of 

equity,  that  if  a  vendee  buys  up  a  better  title  the  payee  partner,  upon  the  ground,  that  the  note 

than  that  of  the  vendor,  and  the  vendor  was  was  Intended  for  his  individual  benefit,  and  that 

ffuilty  of  no  fraud,  he  can  only  be  compelled  the  insertion  of  the  name  of  the  firm  as  payees 

^.^r\^'^y^^^^'''jr''T\'"  7TJ  ™?h  s!^*rT^n"tb:%ar "'  ""■  *■""  *•  "•'• 

pftid  for  the  better  title."    "Equity  treats  the  if  these  two  other  persons  were  merely  sureties 

Earchaser  as  a  trustee  for  his  vendor,  because  (a  fact  for  the  Jury),  proof  of  such  error  would  not 

s   hold,  nnder  him;  and  ^  done  to  ,«rfect  gjj'  SSSsX'  iSSW/tJ'SS  ?j^"?o1K 

the   title  by  the  former,  when  in  possession  of  game.    Neither  a  court  of  law  nor  equfty  will  lend 

the    land,  inure  to  the  benefit    of    him    under  its  aid  to  affect  sureties  beyond  the  plain  and  nee- 

wlaom  the  possession  was  obUined.  and  through  ?^U  *"?®Ji.  ^^  ^^^^  S^X^^}}?^'    ^Ji*"  *"^***! 

wuwju  w^  in^ovoDoivu  vrcw  vuiMiaM^,  vuu  wiaw^ta|3«  doctrlne  01  ttils  court,  of  ths  state  courts,  and  of 

wliom  a  knowledge  of  a  defect  of  title  was  ob-  England. 

tained.     The  vendor  and  vendee  stand  in  the  The  payee  partner  having  brought  Into  the  evl- 

relsktion  of  landlord  and  tenant:   the  vendee  5f°**i  ^*  Jf*"°li"JP®S  ''***"*-^**  P?I*'K"yPJ'!* 

*r         Y  jJ-       t-  *!.     -ITji^  JT  7x41  J     oL.  n-nl^  dissolved,  by  which  it  appeared  to  be  his  duty  to 

euanot  disavow  the  vendor's  title.     See  Gallo-  collect  the  assets,  pay  thefts,  and  settle  the  con- 

wakw  V.  Rndlay,  12  Peters,  295,  and  cases  there  cems  of  the  partnership,  it  was  competent  for  the 

ei'ted.  ^^^^  ^  judge  whether  the  note  was  given  provl- 

w^  «!.«  w.^^.^..^.  ^.A  fi.«  ^^^A^  K*.  K^„<wki.  i«  slonally  and  designed  to  abide  the  settlement  of  the 

Xn  the  present  case,  the  vendee  has  bought  In,  affairs  of  the  firm,  and  if  so.  then  it  became  neces- 

for  twenty  dollars,  the  legal  title  to  a  prop-  sary  for  the  payee  partner  to  prove  the  fulfilment 

•rf^j  worth  more  than  two  thousand,  the  pos-  Jj^^^  awroed  to  Wm*"^  ^^^  *'  **^***°  ^^^ 

■easion  of  which  he  received  from  his  vendor;  xhe  note  being  drawn  by  one  of  the  partnen 

and  not  only  to,  but,  contrary  to  good  faith  and  pavable  to  his  own  firm,  this  drawer  partner  was 

f^T  dealing,  he  ha.  interfered  to  overbid  hi.  Se  sSSet^^^  ^miSfsllSi^iS  JSSto^]^''^"  •^ 

vendor,  who  was  using  eveir  endeavor  to  pur-  where  the  plaintiff  excepted  to  the  opinion  of 

elimse  the  title  for  the  use  of  his  vendee,  in  ful-  the  court,  which  opinion  was  more  adverse  to  the 

ftllment  of  hi.  own  covenants.     The  appellant  defendants  than  to  the  Pjalntlff.  this  court  win 

.«  //v  «f.»/v.  ./v  iufi4.  ••  f/>  iwa  '^ot,  at  the  instance  of  the  plaintiff,  reverse  the 

•e  (or,  if  more,  so  little  as  to  be  judgment,  although  there  may  have  been  error  In 


paid  no  more  ^ ^ 

lanworthy  of  notice)  than  he  agreed  to  pay  for  the'lnstroctions,  lirovided  that  error  consisted  In 

Uie  purpose  of  getting  a  legal  title.    He  has  got  «1^1"«  the  plaintiff  too  much. 

m,   good  title  to  toe  property,    and    ought    in  •fp  HIS  case  wa.  brought  up  by  writ  [•«§! 

jjwtice  and  equi^  to  pay  for  it  the  full  oon-  i  of  error  from  the  Circuit    Couri;    of   tha 

aideration  which  he  has  covenanted  to  pay.  United  Stnira  for  the  Dietrict  of  Louisiana. 

•  JA^  ^^!?*v'  V*®  ^.^P'*™®  ^?^?l  ^®T*  I*  ^"^  formerly,  in  a  preliminary  sUge  of 

*•;  3  ™«»*  *^«/«^o'«    ,^  affirmed  with  cosU,  it,  before  this  court,  and  U  reported  m   U 

With  leave  to  the  appellee,  to  Mil  the  mort-  peters.  25. 

gaffed  property  in  the  mode  preacribed  by  law.  The 'facts  of  the  ease  are  .uffidently  Mt  forth 

unlea.  the  appellant  .hall  pay  the  amount  of  i^  the  opinion  of  the  court.              ^ 

said  decree,  with  intereet  thereon  and  the  costi^  L _«.._^._«^ 

within  nzty  days  from  the  filing  of  the  record  Nora. — ^That   a   party   to   bill   or  note   cannot 

In  this  ease  in  the  proper  court  of  the  SUte  of  g^^g  his^  contract  6y  parol,  see  note  to  8  L.  ed. 

y^^      ^  Aa'to  oral  evidence  as  applicable  to  written  eon- 

<1  Ii.  ed*  \%,X 
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It  ^ti8  argued  by  Mr.  Coxe  for  the  plaintiff 
in  error,  and  ^[r.  Jones,  for  the  defendant. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  record  in  this  cause  being  encumbered 
with  matter  deemed  wholly  Irrelevant  to  the 
true  points  in  controversy  between  the  parties, 
much  of  this  matter  the  court  will  pass  over, 
embracing  within  its  view  such  portions  of  the 
record  only  as  regularly  present  those  points, 
and  the  rulings  of  the  Circuit  Court  with  re- 
spect to  them.  In  this  view,  little  else  need  be 
presented  except  the  pleadings  in  the  cause, 
the  note  on  which  this  action  is  founded,  the 
fact  of  a  copartnership  between  the  plaintiff 
in  error  and  .Tames  H.  Ficklin,  and  the  agree- 
ment comprising  the  terms  on  which  the  co- 
partnership was  dissolved,  these  three  last 
mentioned  documents  being  referred  to  in  the 
pleadings  and  appealed  to  by  the  parties  on 
both  sides  of  this  cause  to  sustain  the  posi- 
tions on  which  they  respectively  rely;  and, 
lastly,  the  instructions  prayed  by  the  parties 
and  ^ven  by  the  Circuit  Court. 

This  is,  according  to  the  peculiar  proceedings 
in  the  State  of  Ix>uisiana,  an  action  at  law, 
although,  from  the  mode  of  proceeding  by  pe- 
tition, from  the  introduction  into  that  peti- 
tion of  various  matters  dehors  the  instrument 
set  out  as  the  immediate  cause  of  action,  and 
from  the  converting  in  one  proceeding  parties 
standing  sui  juris  with  those  who  sustain  a 
representative  character,  it  bears  a  striking  re- 
semblance to  a  suit  in  et^uity. 

The  petition  states,  that,  sometime  in  the 
year  1815,  the  plaintiff  and  one  James  H.  Fick- 
lin formed  a  copartnership  and  transacted  busi- 
ness under  the  name  of  McMicken  A.  Ficklin; 
that  about  the  8th  of  September,  1817,  the  said 
copartnership  was  dissolved  by  mutual  consent; 
that  at  the  time  of  said  dissolution  there  was 
a  stock  of  goods  on  hand,  which  said  Ficklin 
took  and  purchased  at  cost,  with  five  per  cent. 


addition  thereon,  and  for  the  payment  of  one 
half  of  said  stock  of  goods  he  gave  to  the  peti- 
tioner a  promisbory  note,  dated  September  20th, 
1817,  due  and  payable  on  the  1st  day  of  March, 
1819,  to  the  order  of  McMicken  &  Ficklin,  for 
the  sum  of  $4,866.93^,  executed  by  said  Fick- 
lin, by  Jedediah  *Smith,  and  Amos  [*294 
Webb,  the  defendant,  whereby  the  drawers 
became  bound  to  pay  the  whole  of  the  said 
note,  which  note  is  annexed  as  a  part  of  the 
petition. 

The  petition  then  proceeds  as  follows: 

"Your  petitioner  further  shows  that  said  ob- 
ligation was  erroneously  made  payable  to  Mc- 
Micken  &  Ficklin,  though  in  truth  and  in  fact 
said  note  was  dated  and  executed  subsequent 
to  the  said  dissolution  of  said  firm,  and  was 
made  towards  and  in  behalf  and  for  the  sole 
and  individual  benefit  of  your  petitioner,  the 
joint  name,  or  the  name  of  the  late  firm,  being 
used  and  intended  for  your  petitioner's  sole 
benefit,  said  Ficklin  being  in  no  wise  a  party 
or  interested  therein  except  as  one  of  the  ob- 
ligors. 

**Your  petitioner  further  shows,  that  since 
the  execution  of  the  said  note  or  obligation, 
the  above  mentioned  Jedediah  Smith,  one  of 
the  cO'Oblgators  thereof,  died,  leaving  his  wife, 
the  said  Mary  Ann  Smith,  and  two  minor  chil- 
dren, Catharine  and  Sarah,  all  of  whom  now 
own  and  possess  all  the  property  and  estate  bj 
the  said  Jedediah  Smith  left  at  his  decease. 

"The  mother  in  right  of  her  community,  and 
said  minors  as  heirs,  and  the  said  Mary  Ann 
Smith,  the  widow  of  said  deceased,  has  since 
married  one  Ira  Smith,  the  said  defendant 
herein,  by  reason  of  which  said  several  premises, 
the  said  Mary  Ann,  Catharine,  and  Sarah  have 
become  obligated  and  bound,  in  solido,  to  pay 
your  petitioner  the  whole  amount  of  said  note 
or  obligation,  together  with  interest,  accord- 
ing to  the  tenor  and  effect  thereof,  wliich  they 
refuse,  though  often  and  amicably  demanded  to 
pay." 


tracts,  see  note  to  Bradley  v.  Wash,  etc..  Steam 
racket  Co.  13  Pet.  89. 

Immaterial  and  authorized  alterations  of  a  bill 
or  note. 

If  the  legal  effect  Is  not  changed  the  instrament 
is  not  altered.  The  following  changes  are  immate- 
rial: 

Writing  out  the  name  of  the  bank,  after  the  sig- 
nature "Cashier/*  which  was  Intended  to  bind  the 
bank.  Bank  of  Genesee  v.  Patchln,  8  Kern.  N.  Y. 
300;   Folger  v.  Chase.  18  Pick.  63. 

The  insertion  of  the  dollar  mark  before  the  num- 
erals expressing  the  amount  In  dollars.  Houghton 
V.  Francis,  29  111.  244. 

Changing  the  marginal  figures  so  as  to  conform 
them  to  the  written  amount.  Smith  v.  Smith,  1  R. 
I.  398 ;  Bank  of  Commonwealth  v.  Curry.  2  Dana, 
142;  Bank  of  Limestone  v.  Pennick,  6  Mon.  25; 
Norwich  Bank  v.  Hyde,  13  Conn.  279. 

The  addition  In  full  of  the  Christian  nnraes  ot 
the  drawers  whose  surnames  had  been  affixed  t>e- 
fore  acceptance.  Blair  v.  Bank  of  Tennessee,  11 
Humph.  84. 

The  Interlineation  of  the  surname  of  the  payee 
after  delivery.     Manchet  v.   Casson.   1   Brev.  307. 

The  running  of  a  pen  through  the  words  "Prov- 
Menoe  Steam  Pipe  Co.,"  which  was  one  name  under 
which  a  firm  did  business,  and  writing  over  It 
their  style  In  the  copartners'  names.  Arnold  v. 
Jones.  2  R.   I.   345. 

Changing  the  address  In  a  bill  from  '*A.  B.  & 
Co.,'*  to  "A.  ft  B.,"  on  Its  being  accepted  by  the  firm 
by  the  nnm<»  "A.  ft  B..*'  there  belnj;  no  question  as 
to  the  Identity  of  the  firm  Intended,  and  the  accept- 
ors being  liable  either  way.  Farguhar  v.  Southey, 
Moo.  ft  M.  14. 

Braatng  '*R**  where  the  payee's  name  was  wrlt- 
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ten  **B.  B.  C.**  Instead  of  *'B.  C.*'  as  Intended. 
Cole  V.  Hills.  44  N.  H.  227. 

Correcting  **Franklln  B.*'  so  as  to  read  "Fraa- 
cIs."     Desby  v.  Thrall,  44  Vt.  414. 

In  no  case  is  a  change  in  the  phraseology  of  the 
instrument  material,  when  It  does  not  coanze  es- 
sentially its  legal  effect.  Holland  v.  Hatch,  15 
Ohio  St.  464. 

Immaterial  memoranda  on  the  margin  or  other 
portions  of  the  bill  or  note,  are  also  oi  no  effect  to 
avoid  the  Instrument.  Batchellor  v.  Priest.  12 
Pick.  399;  Thomson  on  Bills.  113;  Commonwealth 
V.  Industrial  Savings  Bank,  08  Mass.  12;  Berdsell 
V.  Russell,  29  N.  T.  220. 

As,  where  a  party's  residence  Is  noted,  sfter  his 
name.     Btruth^rs  v.  Kendall,  5  Wright  214. 

So,  of  other  memoranda  noted  thereon.  Walter 
V.  Cubley,  2  Cr.  ft  M.  151 :  City  of  Elisabeth  v. 
Force.  29  N.  J.  Bq.  591 ;  overrallng  28  N.  J.  Bq. 
587. 

Tearing  off  the  words  "Trustees  of  the  First 
Unlversaust  Society,"  appended  to  the  signatnree 
of  the  makers  where  the  note  was  the  personal 
undertaking  of  the  signers,  and  so  remained  nn- 
changed  In  Its  effect.  Burllngame  v.  Brewster,  79 
111.  615. 

The  following  are  Immaterial  changes:  Retrac- 
ing a  faded  name  In  clear  ink.  Dunn  v.  Clements. 
7  jonctf  Law.  58 ;  writing  over  In  Ink  a  word  writ- 
ten In  pencil.  Reed  v.  Roark,  14  Texas,  329;  cor^ 
rectlng  a  misspelling,  Leonard  v.  Wilson,  2  Crompw 
ft  M.  589 ;  changing  the  number  of  a  necrotiable 
bond.  Commonwealth  v.  Bmlgrants  Bank,  98  Mass. 
12;  inserting  "paid  In  gold,  gold  having  been  the 
consideration."  when  the  consideration  was  gold, 
and  the  parties  knew  the  consideration  was  gold« 
when  they  severally  signed.  Hansen  v.  Crawley, 
41  Oa.  808. 

Howard  •• 
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The  note  oo  which  this  aetion  was  instituted 
fti»d  referred  to  in  the  petition  is  in  the  follow- 
ing worda: 

St.  Franeisville,  Sept.  20th,  1817. 
$4^6.93|.    On  the  first  day  of  March,  1810, 
we,  or  either  of  us,  promise  to  pay,  jointly  or 
separately,  unto  McMicken  ft  Ficklin,  or  order, 
four  thousand  eight  hundred  and  sixty -six  dol- 
lars ninety -til  ree  and  a  half  cents,  being  for 
▼slue  received,  with  ten  per  cent,  interest  after 
due  until  paid.  James  H.  Ficklin, 

Jed.  Smith, 
Amos  Webb. 
The  only  remoining  documentary  evidence  re- 
ferred to   in   the   petition,  and   in  accordance 
in'th  which  it  is  alleged  that  the  note  in  ques- 
tion was  executed,  is  found  in  the  agreement 
entered  into  by  McMicken  &  Ficklin  upon  the 
disaolution   of   their  copartnership,  and   is   in 
the  following  words: 

295*]     ^"Memorandum  of  an  sgrcement,  made 
inid  entered   into  this  8th  day  of  Septemhcr, 
1817      betwpen   Cliarlos   McMicken.  Jun.,  and 
James  H.  Ficklin,  both  of  the  town  of  St.  Fran- 
eisirille,  lately  trading  under  the  firm  name  of 
McMicken  &  Ficklin;  that  they  have  this  day 
by  mutual  consent  dissolved   their  copartner- 
ship  aforesaid,    and    that    Charles    McMicken 
Jun.,  is  put  in  full  possession  of  all  the  books, 
notes,  and  accounts,  and  all  other  papers  re- 
lating to  the  firm  aforesaid,  with  full  power 
to  settle  and  collect  all  the  dues  and  demands 
owing  to  the  said  firm,  either  at  law  or  other- 
wise, by  exchange  or  re-exchange  of  notes  or 
accounts,  or  any  other  mode  he  may  think  ad- 
Tmntageous  to  the  concern;  and  when  in  funds 
•ufScient  to  pay  off  all  debts  that  are  due  by 
the  firm  aforesaid,  to  pay  the  same,  until  full 
and  final  payment  and  settlements  are  made; 
and  to  employ  at  his  discretion  such  person  or 
persons  as  he  shall  think  necessary,  for  the 
eompletion  of  the  business;  and  that  James  H. 
9%luin  take  all  the  goods  on  hand  at  cost,  with 
jLa   advance  of  five  per  cent,    on    the    whole 
aunount,  payable  as  follows,  viz.,  three  thou- 
amnd  by  his  draft  on  Flower   &   Finley,   with 
^beir  acceptance  thereof,  payable  the  1st  March, 
1818,  and  their  acceptance  in  the  same  manner 
Cor  some  good  house  in  New  Orleans  in  their 
•tead)   for  any  further  sum  to  meet  the  one 
l&alf  of  the  whole  amount  of  goods,  payable  on 
tlie  1st  day  of  May,  1818,  and  for  the  remain- 
ing half  he  gives  his  joint    note,    with    Amos 
^^ebb  and  Jedediah  Smith,  payable  on  the  Ist 
^Uky  of  March,  1819;  and  by  the  non-compliance 
of  James  H.  Ficklin  in  giving  the  aforesaid  ac- 
ceptances and  note,  this  agreement  to  remain 
null  and  void,  so  far  as  the  sale  of  the  goods 
to   him;  and  all  the  sales  of  goods  by  him,  for 
IHe  period  of  thirty  days,  the  time  allowed  him 
to    comply  with  the  foregoing,  shall  be  carried 
to  the  joint  benefit  of  the  last  firm. 

**In  witness  whereof  we  hereunto  subscribe 
OfUM  namety  the  day  and  date  above  written. 

"James  H.  Ficklin, 
•*Charles  McMicken." 
Several  pleas  were  interposed  by  the  defend- 
Buits  or  respondents  below  to  the  demands  in 
tbe  petition.  The  court  deem  it  necessary  to 
advert  to  such  of  these  pleas  only  as  are  con- 
nected with  the  points  comprised  in  the  rulings 
of  the  judge  at  the  circuit. 

Thus  in  the  8d  plea  it  is  denied  that  the 

If  luM* 


note  in  question  was  made  to  the  petitioner, 
and  that  Ficklin,  Webb,  and  Smith  ever 
promised  to  pay  the  money  therein  mentioned 
to  McMicken  alone,  or  that  the  note  was  made 
on  behalf  of  McMicken,  or  that  the  partnership 
name  of  McMicken  &  Ficklin  was  intended  to 
*be  used  for  the  benefit  of  McMicken  [*296 
alona  They  insist  upon  the  contract  as  ap- 
parent on  the  face  of  the  note,  and  call  for 
strict  proof  of  the  allegations  of  the  petitioner. 
They  aver  that  it  was  well  known  tnat  Webb 
and  Smith  signed  the  note  as  sureties — ^that, 
if  there  ever  was  any  consideration  for  their 
obligation,  it  has  failed,  and  that  neither  Fick- 
lin, as  principal,  nor  Webb  and  Smith,  as  sure- 
ties, were  ever  bound  to  pay  this  note. 

4.  They  plead  further,  and  specially,  a  want 
of  consideration,  averring  that  Ficklin,  as  part- 
ner, was  entitled  to  one  half  the  stock;  that 
he  paid  McMicken  for  one  half  by  drafts  and 
acceptances,  mentioned  in  the  article  of  dis- 
solution, which  were  paid;  that  the  demand 
of  McMicken  for  the  note  of  Ficklin,  Webb,  and 
Smith  for  the  other  half  wss  a  fraudulent  con- 
trivance, or  an  error  or  misconception  of  the 
parties,  and  could  form  no  legal  consideration 
for  the  note. 

5.  They  further  plead,  that  the  note  was 
executed  by  Ficklin,  as  principal,  and  Webb 
and  Smith,  as  sureties,  to  McMicken  &  Ficklin, 
of  which  firm  Ficklin  was  a  partner;  that  by 
the  dissolution  of  the  firm  one  half  of  Ficklin's 
responsibility  was  extinguished  by  confusion, 
and  VS'ebb  and  Smith  became  thereby  absolved 
pro  tanto;  that,  under  the  agreement  for  the 
dissolution,  McMicken  had  received  |10,000 
more  than  was  requisite  to  pay  the  debts  of 
the  firm,  for  which  excess  he  was  accountable 
by  the  above  agreement,  and  that  thereby  the 
note,  to  which  Webb  and  Smith  were  mere 
sureties,   was   paid. 

They  further  plead,  that  the  note  became 
due  by  its  terms  on  the  Ist  day  of  March,  1810; 
that  Ficklin  died  in  1817,  leaving  a  will  and  ap- 
pointing executors;  that  his  estate  has  been 
regularly  represented  bv  executors  since  his 
death,  and  tnat  by  the  laches  of  McMicken,  in 
not  settling  the  affairs  of  the  concern  or  suing 
on  the  note  from  1819  to  1835,  he  is  barred  by 
his  negligence  and  by  lapse  of  time. 

And,  lastly,  they  insist  that,  upon  the  dis- 
solution of  the  firm  of  McMicken  &  Ficklin, 
McMicken  had  received  all  the  books,  notes, 
and  claims  due  to  the  firm,  and  bound  himself 
to  settle  all  the  affairs  of  the  concern  out  of 
these  funds,  so  far  as  they  should  prove  ad- 
equate; that  Ficklin  was  to  take  the  goods  on 
hand,  to  pay  McMicken  for  one  half  of  that 
stock  in  certain  acceptances,  and  to  execute  his 
note,  with  Webb  and  Smith,  as  sureties,  for 
the  remaining  half  in  value,  subject  to  a  con- 
tingent responsibility  upon  the  settlement  of 
the  concern  by  McMicken;  that  McMicken  had 
not  nuide  such  settlement  according  to  the 
terms  of  the  agreement  of  dissolution,  and 
therefore  had  no  rif^ht  of  action  against  the 
representatives  of  Ficklin  or  the  respondents. 

*At  the  trial  of  this  cause  the  fol-  [*297 
lowing  instructions  prayed  for  by  the  defend- 
ants were  given  by  the  court  and  made  the  sub- 
jects of  exception  by  the  plaintiff: 

1st.  That  as  plaintiff  had  alleged  that  there 
was  error  in  making  the  note  sued  on^  drawti 
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in  tkrot  of  and  payable  to  Md^cken  &  Fiok- 
lin,  and  that  saia  note  ought  properly  to  have 
been  made  in  favor  of  Charles  McMicken  only, 
plaintiff  eould  not  recover  without  proving  such 
error  and  mistake;  and  if  no  such  error  or  mis- 
take was  proved,  the  verdict  of  the  jury  ought 
to  be  in  favor  of  defendants;  for,  without  such 
proof,  McMicken  alone  could  not  recover  on  a 
note  drawn  in  favor  of  McMicken  &  Ficklin. 

2d.  That  if  the  jury  were  satisfied  that  Webb 
and  Smith  were  originally  only  sureties,  and 
that  whatever  consideration  there  was  for  the 
note  passed  between  McMicken  as  one  party, 
and  Iicklin  aa  the  other  party,  in  such  case  an 
express  written  contract  on  the  part  of  sureties 
is  to  be  strictly  construed  in  tneir  favor,  and 
they  could  only  be  made  liable  on  their  con- 
tract in  the  form  and  manner  in  which  they 
had  entered  into  it;  and  no  proof  of  any  error 
or  mistake,  as  between  the  principal  parties  to 
the  contract,  could  make  mere  sureties  liable 
beyond  the  terms  of  the  contract,  unless  they 
were  privy  to  and  agreed  to  the  same;  and  if 
plaintiff  could  only  recover  against  the  princi- 
pal party  to  the  contract  sued  on  by  showing 
error  or  mistake  in  that  contract,  the  verdict 
of  the  jury  as  regarded  the  sureties  should  be 
in  their  favor. 

4th.  That  if  the  Jury  believed  that  the  note 
sued  on  grew  out  of  the  settlement  of  the  part- 
nership affairs  of  McMicken  A.  Ficklin,  and  was 
given  provisionally  in  relation  thereto,  and  that 
McMicken  had  charged  himself  with  the  settle- 
ment of  the  partnership  affairs,  that  then  Mc- 
Micken cannot  recover  on  this  note  without  a 
final  liquidation  and  settlement  of  the  part- 
nership affairs;  and  that  if,  under  the  circum- 
stances aforesaid,  McMicken  persists  in  sub- 
mitting the  suit  on  this  note  to  the  decision  of 
tbB  Jury^  their  verdict  ought  to  be  for  the  de- 
fendant. 

6th.  That  if  the  jury  believed  that  the  note 
sued  on  was  given  to  attend  on  a  settlement 
and  liquidation  of  the  partnership  affairs  of 
McMicken  A  Ficklin,  and  McMicken  charged 
himself  with  the  liquidation  and  settlement  of 
the  partnership  affairs  of  McMicken  A  Ficklin, 
and  that  McMicken  has  received  partnership  as- 
sets sufBcient  to  pay  the  debts  of  the  partner- 
ship, in  such  case  plaintiff  McMicken  ought  not 
to  recover,  and  the  verdict  of  the  Jury  ought 
to  be  for  the  defendants. 

6th.  That  if  the  jury  believed  that  Ficklin 
was  a  partner  of  the  house  of  McMicken  & 
298*]  Ficklin,  to  whom  the  note  was  *pay- 
able,  and  that  the  said  house  has  long  since 
been  dissolved,  and  that  the  same  Ficklin  was 
principal  debtor,  and  Amos  Webb  and  Jededi- 
ah  Smith  were  only  sureties  in  the  note  sued 
on,  that  these  facta  created  a  confusion  of  the 
characters  of  creditor  and  debtor;  and  when- 
ever such  event  happened,  there  was  a  payment 
of  the  note  to  the  extent  of  the  correlative 
characters  of  debtor  and  creditor,  which  in  this 
case  was  one  half. 

7th.  That  if  the  jury  believed  that  the  note 
sued  on  was  given  in  pursuance  of  the  terms  of 
the  dissolution  of  partnership  between  Mc- 
Micken A  Ficklin,  and  under  an  implied  agree- 
ment that,  if  the  debts  due  to  the  partnership 
were  not  sufficient  to  pay  the  debts  due  by  the 
partnerri>ip,  then  Ficklin  and  his  sureties  were 
to  make  |^>od  and  supply  one  half  of  the  defi- 
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deney,  and  that  McMicken  charged  himself 
with  the  liquidation  of  the  partnership  affain 
in  1817,  and  that  McMicken  had  not  rendered 
an  account  of  such  liquidation  before  bringing 
this  suit,  it  was  competent  for  the  jury  to  say 
that  there  was  such  a  laches,  neglect,  and  de- 
fault on  his  part  as  discharged  the  sureties. 

1st.  We  can  perceive  no  objection  to  the 
ruling  of  the  court  in  this  instruction;  neither 
argument  nor  authority  can  be  called  for,  to 
sustain  a  position  so  elementary  and  so  trite 
as  that  the  allegation  and  proof  must  corre- 
spond. In  this  case,  the  petitioner  alleges  a 
separate  and  exclusive  right  in  himself;  the 
proof  which  he  adduces  discloses  an  equal  right 
in  another.  He  avers  this  discrepancy  to  be  the 
result  of  error;  he  must  certainly  reconcile  this 
contradiction,  or  his  claim  is  destroyed  by  con- 
flict with  itself. 

2d.  This  second  instruction  we  hold  to  be 
correct.  Even  as  between  principals,  a  court 
will  not  bind  parties  to  conditions  or  obliga- 
tions to  which  they  have  not  bound  themselves, 
according  to  a  fair  interpretation  of  their  con- 
tract. How  far  any  written  contract  may  be 
explained,  as  between  parties  confessedly  prin- 
cipals, by  evidence  aliunde,  is  a  nice  and  diffi- 
cult question,  always  approached  with  doubt 
and  caution;  but  as  against  a  surety,  neither  a 
court  of  law  nor  a  court  of  equity  will  lend  its 
aid  to  affect  him  beyond  the  plain  and  neces- 
sary import  of  his  undertaking.  Equity  will 
not,  as  against  him,  assist  in  completing  an  im- 
perfect or  defective  instrument ;  much  less  will 
it  add  a  new  term  or  condition  to  what  he  has 
stipulated.  He  must  be  permitted  to  remain 
in  precisely  the  situation  in  which  he  has  placed 
himself;  and  it  is  no  justification  or  excuse 
with  another,  for  attempting  to  change  his 
situation,  to  allege  or  show  that  he  would  be 
benefited  by  such  change.  He  is  said  to  pos- 
sess an  interest  in  the  letter  of  his  contract. 
*That  this  is  the  doctrine  in  England  [*299 
we  see  in  the  cases  of  Nisbet  v.  Smith,  2  Bro. 
Gh.  R.  679,  Rees  v.  Berrington,  2  Vea. 
Jun.,  640,  and  Boultbee  v.  Stubbs,  18  Vea. 
20.  It  is  the  doctrine  of  this  court,  so  de- 
clared in  the  case  of  Miller  ^.  Stewart  et  al. 
9  Wheat.  680.  It  is  probably  the  doctrine 
of  all  the  States.  Vide.  Croughton  v.  Duvall, 
3  Call,  69;  Hill  v.  Bull,  1  Gilmer,  149.  If,  then, 
Webb  and  Smith  were  mere  sureties  in  the  note 
declared  on,  the  plaintiff  could  not,  by  setting 
up  another  contract  as  formed  or  as  intended 
to  be  formed  between  himself  and  Ficklin, 
transfer  the  responsibility  of  these  sureties  to 
such  contract,  differing  in  its  terms  from  that 
which  they  had  in  fact  executed. 

4th  and  6th,  which  should  be  numbered  the 
3d  and  4th  instructions.  These  two  instruc- 
tions are  essentially  the  same.  The  petitioner, 
in  his  count  or  petition,  sets  out  the  fact  of 
the  dissolution  of  the  firm  of  McMicken  A 
Ficklin,  and  refers  to  the  agreement  of  die 
solution  aa  evidence  of  the  conditions  on  whieU 
it  took  place,  and  of  the  rights  vested  and  the 
obligations  imposed  by  that  agreement.  It  ia 
from  this  document  that  we  gather  the  facta  of 
the  transfer  of  the  goods  on  hand  to  Ficklin,  in 
consideration  of  the  acceptances  to  be  pro* 
cured  and  of  the  note  to  be  executed  by  him, 
with  Webb  and  Smith  as  his  sureties,  and  the 
further  facta  of  McMicken's  possession  of  all 
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the  books,  notes,  and  accounts  of  the  firm,  and 
of  his  obligation  to  collect  the  resources  and 
to  pay  the  debts  and  settle  all  the  affairs  of 
the  concern,  so  far  as  the  means  placed  at  his 
eommand  were  adequate  for  these  ends.  The 
above  facts,  disclosed  by  the  petition  and  the 
agreement  of  dissolution,  were  certainly  compe- 
tent  evidence  for  the  consideration  of  the  jury, 
and  from  which  they  might  infer  the  purpose 
for  which  the  note  to  McMicken  A  Ficklin  was 
executed,  the  duty  of  McMicken  to  settle  the 
partnership  affairs,  and  to  pay  the  debts  of  the 
concern  with  the  funds  placed  at  his  disposal; 
and  if  they  should  infer  from  these  facts,  that 
the  note  executed  to  McMicken  A  Ficklin  was 
given  provisionally,  and  desinied  to  abide  the 
settlement  of  the  affairs  of  tne  firm,  and  that 
McMicken  was  bound  by  the  agreement  of  dis- 
•olntion  to  liquidate  and  settle  the  affairs  of 
the  firm,  then  the  jury  were  bound  to  find  that 
the  fulfillment  of  these  obligations  on  the  part 
of  McMicken  should  precede  any  right  of  action 
on  the  note,  and  that,  without  proof  of  such 
fulfillment,  they  were  equally  bound  to  find  for 
the  defendants. 

6th.  This  instruction  affirms  a  position,  as  to 
which,  we  presume,  there  can  be  no  room  for 
difiSculty  or  doubt;  namely,  that  on  the  note 
ffiven  by  Ficklin  to  his  own  firm  of  McMicken 
&  Ficklin,  with  Webb  and  Smith  as  sureties, 
too*]  Ficklin,  as  a  partner,  *was  entitled  to 
one  half,  upon  the  dissolution  of  the  firm,  and 
that  thereupon,  pro  tanto,  the  obligation  of 
these  sureties  would  cease,  as  Ficklin  oould 
have  no  right  of  action  against  himself  to  com- 
pel payment  to  himself. 

7th.  With  regard  to  the  instruction  num- 
bered 7,  given  on  the  prayer  of  the  defendant, 
we  deem  it  to  be  in  substance  the  same  with 
Nos.  3  and  4,  which  having  been  already  ex- 
amined and  approved,  it  is  unnecessary  to  re- 
view in  detail  the  same  questions  in  the  last 
instruction. 

There  is,  also,  though  not  designated  by  any 
number,  what  is  denominated  in  the  record  an 
^'additional  charge"  prayed  by  the  defendants. 
This,  upon  examination,  being  found  a  mere 
general  legal  proposition  In  the  language  of 
the  2094th  article  of  the  Civil  Code,  and  no  im- 
mediate application  or  connection  of  which  to 
the  pleadings  or  testimony  in  this  case  being 
attempted  nor  being  perceived  by  the  court, 
it  is  passed  by  as  immaterial  and  unimportant. 

On  the  part  of  the  plaintiffs,  there  are  in- 
structions prayed,  and  designated  on  the  record 
as  No.  2  and  No.  3;  and  in  No.  2  by  the  irreg- 
ular ordinal  arrangement  of  4th  and  7th;  in 
No.  3  in  the  arrangement  of  1st,  2d,  and  3d. 

Instruction  4th,  in  the  first  division,  is  in 
the  following  words:  ''That  the  defendants  to 
thia  suit,  having  bound  themselves  in  solido, 
rannot  claim  the  right  or  oblige  the  plaintiff  to 
discuss  the  property  of  Ficklin  or  his  succes- 
sion. Civil  Code,  art.  3015,  3016.  The  court 
below  verv  properly  disposed  of  this  prayer  (as 
!t  might  have  disposed  of  what  was  called  the 
additional  charge  prayed  on  behalf  of  the  de- 
fendants), by  mstly  remarking,  that  its  ap- 
elicability  to  the  cause  was  not  perceived,  as 
^he  defendants  were  not  endeavoring  to  inter- 
fere with  the  property  or  affairs  of  Ficklin  any 
farther  than  to  assert  the  true  import  and 
eharaeter  of  their  own  contract  with  McMicken 


A  Picldin,  which  they  had  an  unquestionable 
right  to  do. 

With  regard  to  the  prayers  1st,  2d,  and  3d, 
in  No.  8,  although  their  relevancy  to  the  true 
issues  taken  in  this  cause  is  not  shown,  and 
the  opinion  of  the  court  is  perhaps  not  sustain- 
able with  respect  to  them,  yet  as  that  opinion, 
so  far  as  expressed,  is  more  adverse  to  the  de- 
fendants than  to  the  plaintiff,  and  the  de- 
fendants have  not  asked  its  reversal,  no  right 
can  be  recognized  in  the  plaintiff  to  complain 
that  he  has  failed  to  obtain  all  he  required, 
when  he  has  already  obtained  too  much.  Upon 
an  examination  of  this  somewhat  anomalous 
and  confused  record,  we  have  come  to  the  con- 
clusion that  the  judgment  of  the  Circuit  Court 
should  be,  and  it  is  hereby  accordingly  affirmed. 


•Order. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Eastern  District  of 
Louisiana,  and  was  areued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be^  and 
the  same  ia  hereby  afilrmed,  with  costs. 


THE  PLANTERS'  BANK  OF  MISSISSIPPI, 
Plaintiffs  in  Error, 

V. 

THOMAS  L.  SHARP,  Edward  Englehard,  and 
Henry  Hampton  Bridges,  Defendants  in 
EIrror* 

MATTHIAS  W.  BALDWIN,  George  Vail,  and 
George  Hufty,  Merchants  and  Persons  in 
Trade  under  the  Name,  Style,  and  Firm  of 
Baldwin,  Vail  A  Hufty,  Plaintiffs  in  Error. 

V. 

JAMES  PATNB,  Abner  E.  Green,  and  Robert 
Y.  Wood,  Defendants  fai  Error. 

State  law  prohibiting  banks,  previously  em- 
powered by  charter,  from  transferring  bills, 
notes,  etc.,  unconstitutionaL 

Where  a  bank  was  chartered  with  power  to  "have, 
possess,  receive,  retain,  and  enjoy  to  themselves 
and  their  snccessors,  lands,  rents,  tenements,  here- 
ditaments, goods,  chattels,  and  effects  of  what  kind 
soever,  nature,  and  quality,  and  the  same  to  grant, 
demise,  alien,  or  dispose  of  for  the  good  of  the 
bank.**  and  also.  '*to  receive  money  on  deposit  and 
pay  away  the  same  free  of  expense,  discount  bills 
of  exchange  and  notes,  and  to  make  loans,**  etc., 
and.  In  the  course  of  bnslnesa  under  this  charter, 
the  hank  discounted  and  held  promissory  notes, 
and  then  the  Legislature  of  the  State  passed  a  law 
declaring  that  *Tt  shall  not  he  lawful  for  any  bank 
In  the  State  to  transfer,  by  indorsement  or  other- 
wise, any  note,  bill  receivable,  or  other  evidence  of 
debt ;  and  if  It  shall  appear  In  evidence,  upon  the 
trial  of  any  action  upon  any  such  note,  bill  recelv- 
able,  or  other  evidence  of  debt,  that  the  same  was 
transferred,  the  same  shall  abate  upon  the  plea  of 
the  defendant'* — this  statute  conflicts  with  the 
Constitution  of  the  United  States,  and  Is  void. 


IfoTB. — As  to  repeal  of  modification  of  statutes 
as  afTectlng  vested  rights  and  what  laws  are  on- 
constitutional  as  impairing  the  ohliKHtlon  of  con 
tracts,  see  notes  to  9  U  eO.  U.  8  162;  4  !«.  ed. 
U.  8.  520. 
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THESE  two  cases  were  both  brought  up,  by 
writ  of  error  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  from  the  High 
Court  of  Errors  and  Appeals  for  the  State  of 
Mississippi. 

They  were  kindred  cases,  and  were  argued  to- 
gether. Although  the  court  pronounced  an 
opinion  in  each  case  separately,  yet  the  dis- 
senting opinion  of  Mr.  Justice  Daniel  treats 
them  as  they  were  argued,  and  hence  it  becomes 
necessary  to  blend  the  two  cases  together.  The 
facts  in  each  case  will  be  stated,  then  the  argu- 
ments of  counsel,  and  then  the  opinions  of  the 
court,  with  the  separate  opinion  of  Mr.  Justice 
McLean,  and  the  dissenting  one  of  Mr.  Justice 
Daniel. 

Planters'  Bank  t.  Sharp  et  aL 

On  the  10th  of  February,  1830,  the  Legisla- 
802*]  ture  of  Mississippi  'passed  "An  Act  to 
establish  a  Planters'  Bank  in  the  State  of  Mis- 
sissippi." 

The  sixth  section  of  the  charter  enacts,  among 
other  thin^,  that  the  bank  "shall  be  capable 
and  able,  in  law,  to  have,  possess,  receive,  re- 
tain, and  enjoy  to  themselves  and  their  suc- 
cessors, lands,  rents,  tenements,  hereditaments, 
goods,  chattels,  and  effects,  of  what  kind  so- 
ever, nature,  and  quality,  not  exceeding  in  the 
whole  six  millions  of  dollars,  includmg  the 
capital  stock  of  said  bank,  and  the  same  to 
grant,  demise,  alien,  or  dispose  of  for  the  good 
of  said  bank." 

The  seventeenth  section  gives  power  "to  re- 
ceive money  on  deposit  and  pay  away  the  same 
free  of  exnense,  discount  bills  of  exchange  and 
notes,  with  two  or  more  good  and  suSicient 
names  thereon,  or  secured  by  a  deposit  of  bank 
or  other  public  stock,  and  to  make  loans  to 
citizens  of  the  States  in  the  nature  of  dis- 
count on  real  property,  secured  by  mortgage," 
etc. 

The  twenty-second  section  enacted,  ''that  it 
shall  not  be  lawful  for  said  bank  to  discount 
any  note  or  notes  which  shall  not  be  made  pay- 
able and  negotiable  at  said  bank." 

By  a  supplement  to  the  charter,  passed  in 
1831,  and  accepted  by  the  bank,  it  was  pro- 
vided that  "such  promissory  notes  shall  be 
made  payable  and  negotiable  on  their  face  at 
some  bank  or  branch  bank." 

On  the  24th  of  May,  1839,  Sharp,  Englehard, 
and  Bridges  gave  their  promissory  note  to  the 
Planters'  Bank  for  one  thousand  dollars,  due 
twelve  months  after  date.  A  copy  of  the  note 
is  not  to  be  found  in  the  record,  but  the  dec- 
laration states  it  to  have  been  "payable  and 
negotiable  at  the  office  of  the  Planters'  Bank  of 
the  State  of  Misvissippi,  at  Monticello." 

On  the  21st  of  Februarv,  1840,  the  Legisla- 
ture of  Mississippi  passed  "An  Act  requiring 
the  several  banks  oi  the  State  to  pay  specie, 
and  for  other  purposes,"  the  seventh  section 
of  which  was  as  follows:  "It  shall  not  be  law- 
ful for  any  bank  in  this  State  to  transfer,  by 
indorsement  or  otherwise,  any  note,  bill  receiv- 
able, or  other  evidence  of  debt;  and  if  it  shall 
appear  in  evidence,  upon  the  trial  of  any  action 
upon  any  such  note,  bill  receivable,  or  other 
evidence  of  debt,  that  the  same  was  trans- 
ferred, the  same  shall  abate  upon  the  plea  of 
the  defendant." 

In  October,  1841,  the  Planters'  Bank  brought 
4  suit  upon  the  note  in  the  Circuit  Court  of 
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Lawrence  County  (State  court).  The  defend- 
ants pleaded  the  general  issue,  and  a  jury  was 
sworn.  The  declaration  and  note  having  been 
read,  the  defendants  filed  the  following  plea. 

"And  now,  at  this  day,  that  is  to  say,  on 
the  second  day  of  the  term  aforesaid,  until 
which  day  this  cause  was  last  continued,  come 
the  said  plaintiffs,  by  attorney,  and  the  «aid 
defendaiita,  *by  attorney;  and  the  said  [*30S 
defendants  say,  that  since  the  last  continu- 
ance of  this  cause,  that  is  to  say,  since  the 
sixth  day  of  the  May  Term,  1842,  of  this  court, 
from  which  day  this  cause  was  last  continued, 
and  before  this  dav,  that  is  to  say,  on  the  10th 
day  of  June,  in  the  year  1842,  at  the  county 
aforesaid,  the  said  plaintiffs  then  and  there  be- 
ing the  owners  of  the  said  note  sued  on  in  this 
cause,  and  then  and  there  being  a  bank  in  the 
State  of  Mississippi,  and  within  the  intent  and 
meaning  of  the  statute  of  this  State,  entitled 
'An  Act  requiring  the  several  banks  in  this 
State  to  pay  specie,  and  for  other  purposes,' 
transferr^  the  aforesaid  note  to  the  united 
States  Bank  of  Pennsylvania,  contrary  to  the 
statute  in  such  cases  made  and  provided;  and 
this  the  said  defendants  are  ready  to  verify; 
wherefore  they  pray  judsment  if  the  said 
plaintiffs  ought  further  to  be  answered  in  this 
said  action,  and  that  the  same  may  abate. 

"Personally  appeared  in  open  court  Thomas 
L.  Sharp,  one  of  the  defendants  in  the  above 
stated  case,  who,  being  duly  sworn,  upon  his 
oath  says,  that  the  matters  and  things  set 
forth  in  the  above  plea  are  true  in  substance 
and  fact.  Sworn  to  and  subscribed  in  open 
court.  Thomas  L.  Sharp." 

The  plaintiffs  demurred  to  this  plea,  upon 
the  following  grounds: 

1st.  Because  said  plea  is  not  assigned  by 
counsel. 

2d.  Because  said  plea  does  not  state  the  day, 
year,  time,  and  place  of  the  transfer  of  said 
note. 

3d.  Because  the  plaintiffs  have  a  right  by  law 
to  deal  in  promissory  notes,  bills  of  exchange, 
etc.,  secured  by  charter. 

4th.  Because  the  statute,  the  title  of  which 
is  recited  in  said  plea,  is,  so  far  as  relates  to 
transfers  of  notes,  bills  receivable,  or  other  evi- 
dence of  debt,  unconstitutional. 

6th.  That  said  plea  does  not  state  to  what 
term  said  cause  was  continued. 

6th.  That  said  plea  does  not  allege  that  said 
note  was  transferred  for  value  received. 

7th.  That  said  plea  is  a  plea  in  bar  of  this 
action,  but  does  not  conclude  in  manner  and 
form  as  provided  bv  law. 

8th.  Tnat  said  plea  was  not  presented  until 
issue  joined  under  the  plea  of  non  assumpsit, 
and  the  declaration  and  note  read,  and  a  jury 
impaneled  to  try  said  issue. 

9th.  That  the  statute  referred  to  in  said 
plea  does  not  affect  the  plaintiffs. 

10th.  That  the  said  defendants  did  not  ten- 
der the  costs  of  suit  in  said  case,  up  to  the 
time  of  their  tendering  said  plea,  with  said 
plea. 

•nth.  That  said  plea  is  not  entitled  [*S04 
in  this  cause. 

12th.  That  the  affidavit  subjoined  to  said 
plea  is  not  sufficient. 

The  defendants  having  joined  in  demurrer, 
the  court,  after  argument,  overruled   it,  and 
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leave  being  granted  to  the  plaintiffs  to  reply  to 
the  plea,  an  issue  was  joined  in  short  by  con- 
sent, and  the  cause  proceeded,  when  the  jury 
found  a  verdict  for  tne  defendants. 

A  bill  of  exceptions  was  taken  by  the  plain- 
tiff's counsel,  as  follows,  viz.: 

"Be  it  remembered  that  on  the  trial  of  the 
above  cause  at  the  term  aforesaid,  after  the 
ease  was  submitted  to  the  jury,  and  after  the 
plaintiff  had  introduced  his  evidence  upon  the 
issue  joined,  the  defendant  introduced  a  wit- 
ness, who  proved  that,  since  the  suit  in  the 
above  case  was  instituted,  the  note  had  been 
transferred  to  the  United  States  Bank  of  Penn- 
sylvania, the  defendants  offered  a  plea,  in  the 
words  and  figures  followin^^,  to  wit.:  [Then 
followed  the  plea  above  recited.] 

"To  the  reception  of  said  pica  the  counsel 
for  the  plaintiffs  objected,  which  objection  was 
oremiled;  to  which  opinion  of  the  court  the 
eoonsel  for  plaintiffs  except,  and  having  re- 
duced their  exceptions  to  writing  before  the 
Jury  retired,  pray  the  same  may  be  signed 
[and]  sealed. 

"Given  under  my  hand  and  seal  this  6th  De- 
cember    1842 

(Signed)*  "A.  G.  Brown.    [Seal.]" 

Upon  this  exception,  the  case  was  carried  up 
to  the  Hi^  Court  of  Errors  and  Appeals, 
which,  at  December  Term,  1842,  pronounced 
the  following  judgment: 

"This  cause  having  been  submitted  at  a  for- 
mer term  of  this  court,  and  the  same  having 
been  duly  considered  by  the  court,  it  is  ordered 
and  adjudged  that  the  judgment  of  the  Circuit 
Court  of  Lawrence  County,  rendered  against 
the  plaintiffs  in  error  at  the  December  Term 
thereof,  A.  D.  1842,  be,  and  the  same  is  here- 
by reversed,  because  rendered  as  a  judgment  in 
bar;  and  this  court,  proceeding  to  render  the 
judgment  that  should  have  been  pronounced  by 
the  court  below,  doth  order  and  adjudge  that 
the  plaintiffs  in  error,  the  plaintiffs  in  the  court 
below,  take  nothing  by  their  writ,  and  that  the 
suit  be  abated." 

To  review  this  judgment,  a  writ  of  error 
brought  the  case  up  to  this  court. 

Baldwin,   Vail,   and    Hufty   t.   James    Payne 

et  aL 

Matthias  W.  Baldwin,  George  Vail,  and 
George  W.  Hufty,  copartners,  brought  this  ac- 
S05*]  tion  on  the  15th  April,  1841,ln  the  ""Cir- 
cuit  Court  of  Jefferson  County,  Mississippi, 
against  James  Payne,  Abner  £.  Green,  and 
Robert  Y.  Wood,  the  makers,  and  the  Missis- 
sippi Railroad  Company,  the  indorsers,  of 
two  certain  promissory  notes,  each  in  the  sum 
of  $6,283.05,  pavable  at  the  Merchants  Bank, 
New  Orleans,  the  first,  sixty  days  after  De- 
cember 4,  1839,  and  the  other  ninety  days 
thereafter.  The  notes  were  without  date  on 
their  face,  and  were  discounted,  at  the  instance 
•f  Payne,  one  of  the  makers,  by  the  Mississippi 
Kailroad  Companv,  under  their  banking  powers, 
on  the  said  fourth  December,  1830,  to  whose  or- 
der they  were  made  payable,  and  were  by  said 
•ompany,  on  the  1st  day  of  April,  1841,  in- 
dorsed over,  transferred,  and  delivered  to  the 
plaintiffs  for  a  valuable  consideration. 

The  defendants,  Payne,  Green,  and  Wood, 
were  served  with  process,  and  appeared  and 
pleaded  the  generel  issue.  They  also  pleaded 
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the  following  special  plea,  viz. :  That  the  sidd 
promissory  notes,  in  the  declaration  of  the 
said  plaintiffs  mentioned,  were  executed  and 
delivered  by  them,  the  said  defendants,  to,  and 
discounted  by,  the  Mississippi  Railroad  Com- 
pany, on  the  4th  day  of  December,  in  the  year 
1830,  at  the  county  aforesaid,  and  thereby  be- 
came and  were  the  property  of  the  said  Mis- 
sissippi Railroad  Company,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid; 
and  that  the  said  promissory  notes  continued 
to  be  and  were  the  property  of  the  Mis- 
sissippi Kailroad  Company  from  the  day  and 
year  last  aforesaid  until  and  after  the  26th  day 
of  April,  in  the  year  1840,  at  the  county  afore- 
said,  after  which  26th  day  of  April,  in  the 
year  1840,  to  wit,  on  the  1st  day  of  April,  1841, 
at  the  county  aforesaid,  the  said  ^lississippi 
Railroad  Company,  by  their  indorsement 
thereon,  transferred  the  said  two  promissory 
notes,  in  the  said  declaration  mentioned,  to  the 
said  plaintiffs;  and  this  they  are  ready  to 
verify.  Wherefore  they  pray  judgment,  if 
the  said  plaintiffs  ought  to  have  or  maintain 
their  aforesaid  action  thereof  a^icainst  them." 

To  this  special  plea  the  plaintiffs  demurred, 
and  the  defendants  joined  in  demurrer. 

The  Circuit  Court,  on  the  11th  of  Novem- 
ber, 1842,  sustained  the  demurrer,  and  awarded 
judgment  of  respondent  ouster,  but  the  defend- 
ants refusing  further  to  plead,  the  oourt 
thereupon  gave  judgment  upon  said  demurrer 
to  the  second  plea  for  the  plaintiffs. 

On  the  same  day  the  cause,  being  dismissed 
as  to  the  Mississippi  Railroad  Company,  came 
on  for  trial  before  a  jury,  on  the  general  issue, 
against  the  other  defendants,  and  a  special 
verdict  was  found,  as  follows,  vis.:  "We,  the 
jury,  find  that  defendants,  James  Payne,  Ab- 
ner E.  Green,  and  Robert  Y.  Wood, 
'executed  the  two  several  promissory  [*S0€ 
notes  (dc8cril)ed  in  the  plaintiff's  declaration) 
on  the  4th  day  of  December,  1830,  and  on  the 
same  day  delivered  the  said  notes  to  the  Mis- 
sissippi Railroad  Company,  to  be  discounted  for 
and  on  account  of  said  James  Payne;  one  of 
which  said  notes  is  for  the  sum  of  $6,283.05, 
payable  sixty  days  after  the  said  4th  of  De- 
cember, 1830,  to  the  order  of  the  said  Missis- 
sippi Railroad  ODmpany,  at  the  Merchants' 
Bank  in  the  dty  of  New  Orleans;  and  the 
other  of  the  said  notes  is  for  the  sum  of  $6,- 
283.05,  also  payable  ninety  davs  after  the  said 
4th  of  December,  1830,  to  the  order  of  the 
said  Mississippi  Railroad  Company,  at  the 
Merchants'  Bank  in  the  city  of  New  Orleans. 
That  said  two  notes  were  discounted  by  said 
Mississippi  Railroad  Company,  under  their 
banking  powers,  on  the  said  4th  of  December, 
1830,  at  the  instance  of  the  first  drawer,  said 
James  Payne,  and  the  proceeds  thereof  were 
received  by  him,  and  the  said  company  thereby 
became  the  holder  of  said  notes.  That  the 
said  notes,  or  either  of  them,  were  not  paid  at 
maturity,  and  were  presented  for  payment  at 
maturity,  and  protested  for  nonpayment,  and 
that  no  part  of  them,  nor  any  interest,  has 
been  paid  by  said  defendants,  or  either  of 
them.  That  the  Mississippi  Railroad  Com- 
pany, on  the  1st  day  of  April,  1841,  being  m- 
debted  to  the  plaintiffs,  Baldwin,  Vail,  and 
Hufty,  transferred  and  delivered  said  two  sev- 
eral promissory  notes  to  said  plaintiffs,  for  a 
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▼alnable  eunsideration,  in  payment  of  said 
debts.  If,  upon  the  facts,  the  court  is  of  opin- 
ion that  the  law  is  in  favor  of  the  plaintiflfs, 
we  find  for  the  plaintiffs,  and  assess  their  dam- 
ages at  $16,300.90.  But  if,  upon  these  facts, 
the  court  is  of  opinion  that  the  law  is  for  the 
defendants,  Payne,  Green,  and  Wood,  then  we 
^d  in  their  favor." 

The  Circuit  Court  gave  judsment,  upon  this 
special  verdict,  in  favor  of  the  plaintiffs  and 
the  defendants  thereupon  took  a  writ  of  error 
to  the  High  Court  of  Errors  and  Appeals.  The 
9ause  was  argued  in  the  Court  of  Errors,  and 
on  the  11th  day  of  November,  1844,  the  said 
court  rendered  their  final  Judgment,  viz.: 
''That  the  judgment  of  the  Circuit  Court  of 
Jefferson  County  be  reversed  and  for  nothing 
held,  and  that  the  defendants  in  error,  the 
plaintiffs  below,  take  nothing  by  their  writ, 
and  that  the  suit  is  abated." 

The  charter  of  the  Mississippi  Railroad  Com- 
pany was  conferred  by  an  act  of  the  Legisla- 
ture of  Mississippi,  approved  February  26, 1836, 
entitled  ''An  Act  to  incorporate  the  Mississippi 
Railroad  Company."  By  the  first  section  of 
a  supplementary  act,  passed  May  12th,  1837, 
the  company  were  "authorized  and  empowefed 
to  exercise  all  the  usual  rights,  powers,  and 
privileges  of  banking  which  are  permitted  to 
SO 7*]  banking  'institutions  within  this  State, 
subject  to  the  limitations  and  restrictions  here- 
inafter mentioned."  And  bv  section  eighth  of 
said  supplementary  act,  the  companv  were, 
among  other  things,  made  capable  no  pur- 
ehase  and  sell  real  and  personal  estate,  and  to 
hold  and  enjoy  the  same  to  any  amount  not 
exceeding  in  value  at  any  time  $500,000  over 
and  above  the  property  in  and  necessarily  con- 
nected with  said  railroad."  By  the  same  sec- 
tion, its  'iMuikine  privileges,  rights,  and 
powers  were  secured  to  said  company  until  the 
80th  day  of  December,  1858." 

The  Planters'  Bank  of  the  State  of  Missis- 
sippi was  an  incorporated  banking  institution, 
existing  within  said  State  at  the  date  of  the 
foregoing  charter. 

From  the  above  statement  of  these  two  cases, 
it  is  apparent  that  in  the  first  one,  viz.,  that  of 
the  Planters'  Bank,  the  suit  was  in  the  name 
of  the  original  payees  of  the  note,  and  in  the 
second,  it  was  in  the  name  of  the  indorsees, 
being  brought  in  both  cases  against  the  makers 
of  the  notes.  The  main  question  in  both  was 
the  constitutionality  of  the  statute  of  Missis- 
sippi passed  on  the  21st  of  February,  1840. 

The  two  cases  were  argued,  as  has  already 
been  remarked,  to&;ether,  by  Mr.  Wharton  and 
Mr.  Sergeant  for  de  plaintiffs  in  error,  and  by 
Mr.  Co&man,  Mr.  Gilpin,  and  Mr.  Webster, 
for  tlie  defendants  in  error. 

The  counsel  for  the  plaintiffs  in  error  made 
the  following  points  in  the  ease  of  The  Plant- 
ers' Bank: 

1.  That  by  the  final  judgment  of  the  High 
Court  of  Errors  and  AppeaS  of  Mississippi  in 
this  suit,  there  was  drawn  in  question  the  va- 
lidity of  the  Act  of  that  State  of  the  21st  day 
of  February,  1840,  on  the  ground  of  its  being 
repugnant  to  the  Constitution  of  the  United 
States,  and  that  the  decision  was  in  favor  of 
the  validity  of  the  act. 

2.  That  by  said  judgment  in  this  suit,  there 
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was  drawn  In  question  the  construction  of  the 
tenth  section  of  the  first  article  of  the  said 
Constitution,  which  declares  that  '^o  State 
shall  pass  a  law  impairing  the  obligation  of 
contracts,"  and  the  decision  was  against  the 
title  and  right  specially  set  up  and  claimed  by 
the  plaintiffs  in  error,  under  such  clause  of  the 
Constitution. 

3.  That  the  charter  and  supplemental  char- 
ter of  the  Mississippi  Railroad  Company  is  a 
contract,  within  the  meaning  of  the  Constitu- 
tion, between  the  people  of  the  State  of  Mis- 
sissippi, and  the  stocKholders  of  the  corpora- 
tion and  all  claiming  under  the  charter. 

4.  That  the  said  charter  authorizes  the  bank 
to  transfer  *notes,  bills  receivable,  and  [*808 
other  evidences  of  debt,  belonging  to  it,  and 
to  destroy  this  right  impairs  the  obligation  of 
the  aforesaid  contract. 

5.  That  the  charter  is  an  unqualified  con- 
tract, and  is  all  inviolable  in  point  of  obliga- 
tion; and  that  the  power  to  acquire  and  trans- 
fer its  property  aforesaid  may,  of  right,  be  ex- 
ercised with  freedom  from  all  restraints  not 
contained  in  the  charter,  nor  imposed  by  the 
law  of  Mississippi  when  the  charter  was  grant- 
ed; of  which  restraints  there  were  none. 

6.  That  the  said  law  of  Mississippi  cuts  off 
all  suit  in  case  of  transfer,  and  is  therefore  un- 
constitutional. 

7.  That  the  said  act  is  repugnant  to  the 
Constitution  of  the  United  States,  unconsti- 
tutional, and  void. 

In  the  case  of  Baldwin,  Vail,  and  Hufty,  th* 
following  was  an  additional  point: 

That  the  plaintiffs  in  error  were  the  holders 
of  certain  promissory  notes  put  in  suit  by  them, 
which  they  had  purchased  for  value  from  a 
company  that  by  its  charter  had  the  right  to 
sell  and  transfer  them,  and  that  the  judgment 
of  the  High  Court  of  Errors  and  Appeals  in 
favor  of  the  defendants  below,  on  the  mere 
ground  that  the  plaintiffs  had  possession  of 
said  notes  by  transfer  from  the  Mississippi 
Railroad  Company,  impaired  both  the  obliga- 
tion of  the  contract  between  the  State  and  the 
company,  and  that  between  the  makers  of  said 
notes  and  the  holders. 

Mr.  Wharton,  for  the  plaintiffs  in  error, 
stated  the  circumstances  of  each  case  and  the 
difference  between  them.  The  point  was  the 
same  in  both,  viz.,  the  right  to  transfer  the 
notes,  and  the  validity  of  the  statute  which 
forbid  it.  In  the  case  of  The  Planters'  Bank 
the  judgment  of  the  Slate  court  was,  that  the 
statute  not  only  disabled  the  bank  from  trans- 
ferring, but  also  that  the  bank  itself  had  lost 
the  right  to  sue,  in  consequence  of  such  a 
transfer  having  been  made  whilst  the  suit  waa 
pending.  The  suit  in  this  case  was  in  the 
name  of  the  original  payees.  In  the  other  case 
the  suit  was  brought  by  the  indorsees.  The 
transfer  was  pleaded  as  a  defense,  and  the 
court  sustained  it.  Therefore  the  judgment 
of  the  State  court  was,  in  the  two  cases,  that 
neither  the  payee  nor  indorsee  could  maintain 
an  action  where  a  transfer  had  been  made. 
We  say  that  this  decision  is  contrary  to  the 
Constitution  of  the  United  States.  Tha  prin- 
ciples upon  which  we  stand  are  elementary. 
The  State  law  was  passed  in  1840,  after  the 
grant  of  the  charter  and  after  the  execution  of 
the  notea, 
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Mr.  WhArtOB  then  entered  into  a  history  of 
the  decisions  of  this  and  other  courts  upon  the 
following  propositions. 

SO 9*]  *lst.  That  a  charter  is  a  contract  be- 
tween a  State  and  the  corporation.  6  Granch, 
87,  decided  in  1810.  A  sprant  is  an  executed 
contract,  and  a  ^ap  of  the  law  cannot  set  it 
aside.    9  Cranch,  43,  in  1815. 

A  legislatiye  grant  is  not  revocable.  4 
Wheat.  518,  in  1810;  1  Greenleaf,  70,  in  1820. 

A  statute  granting  corporate  powers,  when 
accepted,  becomes  a  contract.  15  Biass.  245, 
in  1810;  8  Wheat.  464,  in  1823;  10  Conn.  522, 
in  1835. 

2d.  A  bank  charter  is  as  much  a  contract  as 
any  other  charter.  This  precise  point  has  not 
often  been  made.  The  right  of  a  State  to  in- 
corporate a  bank  has  been  made  a  question  in 
one  case  only;  viz.,  Peck,  260;  Iflnor,  Ala.  R. 
23,  in  1820;  2  Stuart,  Ala.  R.  30,  in  1820. 

In  both  the  last  cases  the  court  sav  that  a 
bank  charter  is  a  contract  between  the  State 
and  stockholders,  and  cannot  be  changed  un- 
less with  the  assent  of  both  parties.  4  Peters, 
514,  in  1830,  where  the  tax  was  held  constitu- 
tional, but  the  court  say  that  the  contract  with 
the  bank  must  be  protected.  See  p.  560;  3 
Wendell,  351,  in  1832;  11  Peters,  257,  in  1837. 

A  bank  owned  wholly  by  a  State  is  constitu- 
tional.   0  Wheat.  407,  in  1824. 

Such  a  contract  is  protected  by  the  Constitu- 
tion.   3  Howard,  133. 

dd.  No  State  can  pass  a  law  impairing  the 
obligation  of  a  bank  charter.  This  is  a  corol- 
lai^^from  the  other  two  propositions. 

What,  then,  was  the  contract  in  these  cases  t 
The  power  to  the  Planters'  Bank  is  given  in 
words  as  comprehensive  as  possible.  The  only 
limitation  is  as  to  the  amount  of  property  to 
be  held.  The  railroad  charter  refers  to  and 
adopts  the  bank  charter.  In  both,  there  was 
a  power  to  receive  these  notes,  to  hold  them, 
and  to  alien  or  sell  them.  Before  the  restrain- 
ing statute  was  passed,  it  would  not  have  been 
easy  to  doubt  these  powers.  The  words, 
"grant,  demise,  alien,  or  dispose  of,"  are  as 
comprehensive  as  any  words  that  could  be 
used.  "Goods,  chattels,  and  effects"  must  in- 
clude promissory  notes.  "Goods  and  chattels'' 
would  do  so,  but  "effects"  is  still  stronger. 
The  legal  meaning  of  "effects"  is  explained  in 
Cowper,  200.    Also  13  Vesey,  30,  47,  note. 

Corporations,  unless  restrained  by  their 
charter,  have  control  over  their  property,  and 
may  alienate  it.  1  Kyd  on  Corp.  108;  I  Sid. 
161,  cited  by  Kyd;  Co.  Litt.  44  a,  300  b;  10 
Coke  Rep.  306;  2  Kent's  Com.  281,  4th  ed.  ; 
3  Pick.  230;  1  Ves.  &  Bea.  226,  337,  340,  344; 
2  Bland,  142;  5  Hammond,  205;  5  Wend. 
590;  1  WatU,  385;  6  Gill  A  Johns.  305; 
SIO*]  "11  Vermont,  385;  2  Stuart,  401;  2 
Wheat.  372;  5  Watts  &  Serg.  223. 

The  next  question  is,  What  did  the  Legisla- 
ture do  to  impair  these  rights?  It  said  that 
the  suit  should  abate.  It  is  true,  there  was  no 
final  judgment  in  bar,  but  the  right  of  main- 
taining an  action  was  cut  off  forever.  If 
both  judgments  of  the  State  court  are  correct, 
then  xieitner  the  original  payee  nor  the  trans- 
feree can  sue.  No  one  can  sue.  If  the  Legis- 
lature had  merely  forbidden  the  transfer,  and 
suffered  the  origmal  right  of  property  to  re- 
mam  in  the  bank,  then  the  bank  could  have' 
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sued  for  the  use  of  the  transferee.  But  the 
court  have  said  that  the  fact  of  transfer  abates 
the  suit  brought  in  the  name  of  the  bank. 

The  Legislature  could  not  do  this.  1  Mur« 
phy,  58,  in  1805;  2  Haywood,  310,  374;  2  Mass. 
142,  143,  in  1806;  7  Cninch,  184,  m  1812;  16 
Mass.  447,  hi   1810;  Peck,  I;  6  Wheai.  131; 

6  Greenl.  112;  2  Penn.  Rep.  184;  2  Yerger,  584; 

7  Gill  &  Johns.  7,  134;    2  Fairfield,  118. 

This  court  usually  adopts  the  State  con- 
struction of  State  laws.  10  Wheat.  152;  II 
Wheat.  361;  8  Wash,  a  a  R.  813. 

If,  then,  this  court  adopts  the  Ifississippi 
construction  of  this  statute,  all  suits  upon  the 
notes  are  out  off;  the  contract  is  destroyed  en- 
tirely. There  is  no  difference  between  taking 
the  whole  or  a  part,  if  the  obligation  of  the 
contract  is  impaired.  What  is  tne  obligation 
of  a  contract?  See  4  Wheat.  207,  107;  4  lii- 
tell,  34,  47;  12  Wheat.  318. 

llie  constitution  refers  to  a  legal,  and  not  a 
moral  obligation,  and  deprivinff  the  party  of  all 
remedy  impairs  the  legal  obhsation.  8  Mass. 
430;  2  Gallison,  141;  2  GreenL  204;  8  Peters, 
200;  8  Wheat.  17;  1  Howard,  316,  317;  2  lb. 
608. 

Mr.  Coleman,  for  the  defendants  in  arror, 
laid  down  the  following  propositions: 

1.  That  the  presumption  is  always  in  favor 
of  the  validity  of  a  law,  and  that  its  invalidity 
or  unconstitutionality  must  be  clearly  demon- 
strated by  the  party  attacking  it. 

2.  That  corporate  powers  are  to  be  strictly 
construed;  and  that  corporations  possess  only 
such  powers  as  are  specifically  granted  them, 
or  are  necessary  for  the  exerdse  of  those  ex- 
pressly granted. 

3.  TJmX  neither  by  the  charter  of  the  Mis- 
sissippi Railroad  Company,  nor  bv  that  of  the 
Planters'  Bank,  nor  by  those  of  any  of  the 
other  banks  of  Mississippi  which  were  incor- 
porated prior  to  the  year  1837,  has  the  power 
to  transfer  promissory  notes  been  expressly 
given. 

4.  That  the  power  to  transfer  promissory 
notes  is  not  necessary  to  the  exercise  or  enjoy- 
ment of  any  of  the  powers  that  have  been  ex- 
pressly granted  to  said  company. 

*5.  That  the  transfer  or  negotiation  [*S  1 1 
of  promissory  notes  is  not  a  legitimate  banking 
operation;  but,  on  the  contrary,  is  subversive 
of  the  very  end  and  objeet  for  which  these  in- 
stitutions are  chartered. 

6.  That  the  seventh  section  of  the  Act  of 
1840  is  neither  a  partial  law,  nor  does  it  devest 
vested  rights;  and  that  even  were  it  liable  to 
both  these  objections,  they  alone  would  not 
render  it  unconstitutional. 

And  as  a  conclusion  necessarily  fiowing  from 
the  maintenance  of  the  foregoing  propositions, 
we  hold,  lastly, 

That  the  seventh  section  of  the  act  of  1840 
neither  directly  nor  incidentally  impairs  the 
obligation  of  an^  contract  enterad  into  by  the 
State  of  Mississippi  with  the  Mississippi  Rail- 
road Company,  and  is  therefore  a  valid  and 
constitutional  law. 

Upon  the  1st  point.  4  Dall.  10;  6  Craneh, 
128.  The  propositions  laid  down  by  the  coun- 
sel on  the  opposite  side  are  not  controverted. 

We  admit  all  three;  but  say  that  the  con- 
tract is  not  impaired. 

Upon  the  2d  point.    4  Peters,  168;  2  Cranch» 
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167;  4  Whpat.  636;  16  Johns.  358;  Angcll  & 
Ames,  1U2,  2d  ed.  sec.  12;  2  Kent,  298,  290. 
Kent  aiys  that  the  modern  doctrine  is  so.  The 
cases  cited  on  the  other  side  are  exploded. 

3d  point.  If  the  argument  upon  the  other 
side  shjould  be  correct  as  to  the  Planters'  Bank, 
it  does  not  follow  that  it  is  so  as  to  the  rail- 
road company,  because  only  the  usual  banking 
powers  are  conferred  upon  the  latter,  and  the 
power  to  transfer  notes  is  not  a  usual  banking 
power.  The  purposes  and  objects  of  the 
company  could  be  attained  without  this  power. 

Moreover,  to  construe  the  word  "effects**  as 
including  promissory  notes  will  make  two 
clauses  of  the  charter  inconsistent  with  each 
other.  The  capital  was  three  millions,  and  the 
amount  of  notes  issued  was  not  to  exceed  three 
times  the  amount  of  capital  paid  in.  There- 
fore the  bank  had  a  right  to  issue  nine  millions. 
But  the  sixth  section  limits  the  amount  of 
property  which  it  can  hold  to  six  millions.  If 
notes  are  included  within  the  "effects"  of  the 
bank,  and  it  can  bold  only  six  millions,  then 
the  two  sections  are  inconsistent  with  each 
other  and  the  only  mode  of  reconciling  them 
is  to  construe  the  words  "property"  and  "ef- 
fects" as  exclusive  of  the  banking  capital.  3 
Smedes  ft  Marshall,  677,  this  case  8  Rob.  La. 
Rep.  417,  420,  a  construction  of  this  same  stat- 
ute. 

4th  and  5th  points.  The  power  does  not 
necessarily  follow.  If  so,  to  what  grant  of 
power  is  this  implied  one  necessary  7  The  bank 
may  keep  its  notes  till  they  are  due,  and  then 
collect  them.  It  does  not  necessarily  belong  to 
the  jus  disponendi.  Neither  is  it  necessary  to 
the  right  of  acquisition. 

812*]  ""In  the  case  of  Baldwin,  Vail  and 
Hufty,  the  notes  were  the  property  of  the 
transferee.  But  no  case  decides,  that,  if  the 
original  party  had  recovered  possession  of  the 
note,  a  suit  could  not  be  mamtained  upon  it. 
In  the  case  of  The  Planters'  Bank,  why  did  not 
the  bank  reply  to  the  plea,  that  it  had  regained 
possession  of  the  note?  This  would  have 
brought  the  question  fairly  up.  The  object  of 
the  Legislature  was  not  to  destroy  the  note, 
but  merely  to  repeal  its  negotiability,  conferred 
first  by  the  Statute  of  Anne,  and  afterwards  by 
the  Legislature  of  Mississippi.  How.  A  Hutch. 
373,  sec.  12. 

The  argument  upon  the  other  side  would  be 
sound,  if  by  the  charter  the  bank  acquired  an 
indefeasible  right  to  transfer  notes;  and  it  is 
said  to  be  so  because  no  existing  statute  then 
prohibited  transfers.  But  the  property  of  ne- 
gotiability is  not  essential  to  a  note.  It  was 
regulated  by  a  general  act  of  the  Legislature, 
and  might  with  propriety  have  been  repealed. 

6th.  The  objection  that  this  law  is  partial, 
and  relates  only  to  banks,  is  not  properly  made 
here.  This  court  has  nothing  to  do  with  such 
a  question.  But  the  proposition  is  denied,  that 
it  is  a  partial  law.  6  Cowen,  512,  169;  15 
Wend.  436. 

Mr.  Gilpin,  on  the  same  side,  said  that  the 
only  question  before  the  court  was  whether  or 
not  the  law  of  Mississippi  impaired  the  obliga- 
tion of  its  contract  with  the  bank.  If  it  did,  no 
court  would  be  more  ready  to  condemn  it  than 
the  State  court  of  Mississippi.  In  this  very 
case  that  court  say:  "Legislation  which  im- 
pairs chartered  rights  is  not  only  at  war  with 
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the  Oonstitution  of  the  United  States,  but  it  is 
-epugnant  to  a  similar  provision  in  our  State 
constitution,  and  on  that  account  would  be  in- 
operative. But  if  both  these  instruments  were 
silent  as  to  the  power  to  impair  the  obligations 
of  contracts,  such  legislation  is  essentiallv  re- 
pugnant to  the  protective  spirit  of  a  well  or- 
ganised goverment.  In  a  government  like  ours, 
such  power  is  totally  out  of  the  range  of  legis- 
lative authority,"  etc.,  etc. 

No  State  ^es  further  to  uphold  this  clause 
of  the  CJonstitution  than  MississippL  1  How- 
ard, Miss.  Rep.  189;  6  lb.  672;  4  Smedes  & 
Marshall,   607. 

Does  the  law  in  question  impair  the  obliga- 
tion of  a  contract?  It  only  modifies  the  pre- 
vious law  relating  to  the  assignment  of  debts  or 
property,  bearing  only  on  assi^ments  which 
took  place  after  the  passage  of  the  law;  it  pro- 
tects the  debtor  by  saying  that  he  shall  not 
be  exposed  to  different  liabilities  than  those 
which  he  took  upon  himself;  it  adheres  to  the 
original  contract;  it  leaves  parties  in  the  same 
situation  where  they  placed  themselves;  it 
changed  no  obligation,  but  only  forbade 
*the  transfer  of  that  obligation  to  any-  [*8 1 S 
one  else.  All  that  it  took  from  a  promissory 
note  was  the  benefit  of  a  statutory  regulation. 
The  common  lam  gave  no  right  to  transfer 
such  property.  According  to  Coke,  choses  in 
action  were  not  assignable.  The  right  exists 
only  by  the  Statute  of  Anne,  and  courts  have 
always  confined  the  privilege  to  the  letter  of 
the  law.  6  Peters,  697,  16  Mass.  Rep.  462,  14 
Id.  108. 

The  statute  of  Mississippi,  of  1822,  made 
notes  transferable,  and  her  courts  recognize 
this  as  the  only  foundation  of  the  right  to 
transfer.  7  Howard,  Miss.  Rep.  391;  2  Smedes 
&  Marshall,  249. 

With  this  public  statute  existing,  the  Plant- 
ers' Bank  was  chartered.  It  was  to  perform 
banking  operations,  and  nothing  else. 

The  sixth  section  enumerates  its  powers, 
and,  if  the  right  to  transfer  exists,  it  must  be 
found  here. 

The  seventeenth  prescribes  its  banking  du- 
ties— to  "receive  money,"  etc;  not  a  word 
about  the  transfer  of  notes. 

The  twentieth  says  it  may  issue  bank  notes. 

The  twenty-second  limits  its  issue  to  three 
times  the  amount  of  capital  paid  in  and  de- 
posits. 

The  thirty-first  says  it  may  sell  securities, 
when  they  are  mortgages.  In  all  this,  there  is 
no  right  to  transfer. 

There  is  a  distinction,  all  through  the  charter 
and  the  supplement,  between  corporate  powers 
and  banking  powers.  The  first  are  only  given 
to  enable  it  to  execute  the  latter. 

But  if  the  argument  upon  the  other  side  be 
sound,  the  bank  could  do  anything.  Under  the 
general  head  of  acquiring  property,  it  mi^t 
make  a  railroad. 

The  railroad  company  had  less  power  than 
the  bank.  Its  duties  are  specifically  pointed 
out,  and  it  is  authorized  to  purchase  and  sell 
bills  of  exchange,  but  not  a  word  about  notes. 

In  1840  (Pamphlet  Laws,  13,  21)  the  Legis- 
lature passed  laws  to  remedy  the  evils  of 
bank,  to  limit  their  issues,  forbid  dealing  in 
cotton,  stocks,  etc  Are  these  all  violations  of 
the  charter!    In  1843  the  Legislature  ap|)ointed 
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oommiftsioneni  to  take  charge  of  the  asseta  of 
banks.  The  object  of  the  law  of  1840  was  to 
ffive  notice  that  notes  were  not  transferable, 
but  that  the  obligors  should  be  protected.  The 
assignee,  therefore,  took  these  notes  knowingly. 
But  the  assignee  of  a  bond  cannot  sue  upon  it 
after  reoeivinff  notice  that  it  is  not  to  be  trans- 
ferred. Another  object  of  the  Legislature  was 
to  compel  the  banla  to  receive  tneir  own  de- 
preciated paper  in  payment  of  debts.  The 
borrowers  bad  received  this  paper,  and  an  as- 
signment would  cut  off  the  nght  of  set-off. 
Tne  policy  of  all  these  laws  will  be  defeated  if 
the  statute  is  overthrown. 
314*]  *The  following  have  been  adopted  as 
principles  in  construing  State  laws: 

1st.  The  presumption  is  in  favor  of  a  State 
law.    1  Dall.  14. 

2d.  A  contract  between  a  bank  and  a  State 
must  be  construed  strictly.  2  Cranch,  107; 
Osbom  V.  Bank  of  United  States,  0  Wheat. 
738;  13  Peters,  687;  15  Johns.  383;  2  Cowen, 
700. 

In  the  case  before  us,  we  are  dealing  with 
the  contract  between  the  bank  and  State,  not 
that  between  the  parties  to  the  note.  If  it 
were  the  latter,  the  rule  is,  that  a  party  taking 
a  note,  after  it  is  due  takes  it  cum  onere.  4 
Dall.  370;   13  Peters,  65. 

The  railroad  company  had  no  power  to  trans- 
fer, vested  in  it  by  the  charter.  If  it  had  the 
right  at  all,  it  must  be  found  in  the  charter  as 
an  express  grant,  or  it  must  have  been  held  by 
the  municipal  law,  which  is  always  subject  to 
be  repealed. 

As  to  the  first  branch.  If  granted  in  the 
charter,  it  must  be  found  in  the  words  ''usual 
powers  of  banking."  Does  this  clause  include 
a  power  to  sell?  Even  if  the  Planters*  Bank 
had  it  specially,  it  would  not  pass  to  the  rail- 
road company  under  this  general  clause.  In 
other  States,  the  power  to  sell  is  not  considered 
one  of  the  usual  banking  powers.  1  Rev.  Stat. 
N.  Y.  178,  see.  6;  0  Mass.  Rep.  64;  2  Cowen, 
710. 

What  is  the  doctrine  of  this  court,  as  ex- 
pressed in  the  cases  which  have  been  decided? 
There  are  only  thirteen  where  laws  have  been 
held  unconstitutional,  and  not  one  of  them  is 
like  the  present. 

[Mr.  Gilpin  here  went  through  a  critical  ex- 
amination of  all  the  cases  referred  to  by  the 
opening  counsel.] 

Mr.  Webster,  on  the  same  side,  referred  to  all 
the  laws  of  the  State  relating  to  the  case,  and 
also  to  a  territorial  act  passed  in  1812,  and  aft- 
erwards adopted  by  the  State.  This  made 
bonds  and  notes  assignable,  whether  drawn  to 
order  or  not,  but  m^e  the  assignee  liable  to 
all  equity  occurring  before  notice  of  assign- 
ment. 

Bills  of  exchange  were  exempted  from  the 
operation  of  the  law  of  1840.  Why?  Because 
tne  sale  of  them  is  expressly  granted  in  the 
seventh  section  of  the  supplemental  act.  Sell- 
ing them  might  be  one  of  the  mischiefs  intend- 
ed to  be  guarded  against.  But  the  Legislature 
found  the  power  within  the  charter,  and  there- 
fore did  not  attempt  to  interfere  with  it. 

In  the  case  of  the  railroad  notes,  there  was 
a  special  verdict.  The  counsel  on  the  opposite 
side  complain  of  it  as  a  case  of  hardship.  But 
how  is  it  made  out?  In  December,  1839,  two 
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notes  were  given,  one  payable  In  00,  and  the 
other  in  90  days.  *They  were  dis-  [*Slft 
counted  on  the  same  day.  Neither  was  paid. 
They  were  protested,  and  remained  so  for  more 
than  a  year.  The  bank  then  stopped  payment 
itself.  On  the  1st  of  April,  1841,  the  bank  in- 
dorsed these  notes  to  the  plaintiffs  in  error.  So 
the  jury  find.  But  there  is  no  purchase  stated, 
no  money  paid.  They  were  transferred  to  pay 
a  previousljT  existing  debt.  If  the  plaintiffs 
lose  this  suit,  therefore,  they  are  no  worse  off 
than  they  were  before.  They  took  the  notes 
to  see  what  they  could  make  out  of  them,  with 
the  law  staring  them  In  the  face.  There  is  no 
hardship  in  the  case. 

The  charter  of  the  railroad  company  gave 
all  necessary  powers.  If  a  case  could  be 
shown  where  it  was  necessary  to  sell  notes, 
then  the  transaction  would  be  within  the 
charter.  But  it  is  difiAcult  to  make  out  such  a 
case.  The  incidental  powers  of  a  corporation 
only  reach  and  include  what  is  necessary.  2 
Kent,  298,  4th  ed.;  Angell  &  Ames,  195,  2d 
ed.  chap.  5,  sec.  2,  and  the  cases  there  cit€ML 

The  amendatory  act  must  be  construed  by 
the  same  rule.  The  power  must  be  given  by 
express  grant,  or  it  must  be  essential  to  the 
proper  exercise  of  some  granted  power. 

1.  As  to  an  express  grant.  There  Is  none 
such  found;  on  the  contrary,  it  is  excluded  by 
the  dearest  indications  of  the  act. 

2.  It  is  not  essential.  On  the  contrary,  the 
exercise  of  it  would  be  dangerous  and  subver- 
sive of  the  grant. 

It  has  been  said,  that  the  express  power  is 
ip  the  first  and  eighth  sections  of  the  amenda- 
tory act;  that  the  "usual  powers  of  banking* 
refer  to  the  Planters'  Bank,  and  that  the  word 
^'effects"  includes  promissory  notes,  and  the 
words  "dispose  oV  are  equivalent  to  "trans- 
fer." But  the  court  of  Mississippi  did  not 
think  so.  The  declaration  says  the  notes  were 
''indorsed"  to  the  plaintiffs.  The  words  of 
the  law  are  that  they  shall  not  be  "trans- 
ferred." These  two  things  are  not  identical. 
An  indorsement  is  a  new  contract.  The  in* 
dorser  parts  with  the  paper  and  makes  himself 
liable. 

But  the  seventh  section  Is  still  stronger.  It 
says  that  they  may  "negotiate  checks,  drafts, 
and  bills  of  exchange."  If  promissory  notes 
were  intended  to  be  Included,  here  was  the 
place  to  put  them  in. 

If  the  sixth  section  included  everything, 
why  insert  this  at  all?  The  seventeenth  seo- 
tion  savs,  "may  discount  bills  of  exchange 
and  notes,"  "may  renew  notes."  This  sup- 
poses that  the  notes  are  lying  In  the  bank,  or 
they  cannot  be  renewed.  The  twenty-second 
section  says  that  all  notes  must  be  payable  at 
the  bank.  This  also  Infers  that  they  must  bs 
there  at  all  times. 

*The  limitation  of  the  power  to  issue  [*S1€ 
would  be  effectually  destroyed  If  the  bank 
could  sell  and  indorse  notes,  because  there  Is 
no  limit  to  such  a  proceeding.  It  is  true,  that 
the  liability  Is  contingent;  but  still  It  has 
mined  many  corporations. 

Is  the  power  to  transfer  notes  essential  to 
the  proper  business  of  banking?  On  the  con- 
trary, it  is  entirely  subversive  of  it.  It  is  in- 
dorsing other  people's  paper — mere  brokerage. 
When  the  paper  Is  assigned,  interest  upon  It 
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eeases  to  tbe  bank.  No  well  conducted  bank  Is 
•▼er  reduced  to  such  an  emergency  at  to  be 
obliged  to  sell  paper. 

[Mr.  Webster  illustrated  this  by  a  reference 
to  3  Anderson's  History  of  Commerce,  143,  for 
a  history  of  the  Bank  of  England,  and  then 
examined  the  decisions  of  this  court  which 
were  alleged  to  be  hostile  to  the  positions 
which  he  had  assumed.] 

Ifr.  Sergeant,  for  the  plaintiffs  in  error,  in 
replv  and  conclusion,  spoxe  first  of  the  merits 
of  the  eases.  The  makers  of  the  notes  had  been 
represented  to  be  willing  topay  in  the  depred- 
ated notes  of  the  bank.  Why  did  they  not? 
Tlie  note  fell  due  and  remained  in  the  bank 
for  a  lonff  time,  during  which  they  could  have 
paid  in  the  notes  of  the  bank.  But  they  were 
BOW  seeking  to  avoid  the  payment  of  a  just 
debt  by  setting  up  the  policy  of  the  State.  We 
ask  for  the  benefit  of  the  Constitution  of  the 
United  States,  which  is  paramount  to  Missis- 
sippi laws.  The  principles  of  this  court  are 
now  adopted  by  the  courts  of  the  States,  and 
it  is  a  mistake  to  say  that  they  are  not  accept- 
a2>le  to  the  people.  The  States  say,  pass  the 
law,  and  if  it  is  wrong  the  Supreme  Court 
will  overthrow  it.  If  in  these  cases  we  ask. 
Did  you  not  make  these  notes  t  the  answer 
must  be.  Yes.  Did  you  not  promise  to  payt 
Yes.  Have  you  any  defense  but  the  one  now 
set  up,  viz.,  the  policy  of  the  State  t  No.  But 
if  a  whole  community  are  set  free  from  paying 
their  debts,  it  is  a  policy  which  no  one  ought 
to  wish  to  establish.  This  is  a  far  fetched  de- 
fense. The  defendants  have  reconciled  their 
own  consciences  to  it,  but  they  are  under  the 
hifluence  of  self-interest.  The  aggregate  of 
claims  involved  is  two  millions  of  dollars, 
every  one  of  which  is  as  just  as  this  one.  The 
Planters'  Bank  was  chartered  in  1830.  After- 
wards there  were  four  more,  the  last  in  1837. 
All  these  banks  had  an  extensive  capital,  but 
the  Planters'  Bank  was  the  favorite  of  the 
State.  It  was  visible  and  felt  everywhere.  A 
mighty  machine  was  set  up,  and  its  accounts 
have  now  to  be  settled  witn  the  people  of  the 
United  States.  Then  came  the  railroad  com- 
pany, which  commenced  as  such,  and  was  aft- 
erwards vested  with  banking  powers.  The 
object  of  the  supplementary  charter  was  to  add 
to,  and  not  diminish,  its  powers.  It  conferred 
SI 7*]  the  powers  *"usual  for  banking  pur- 
poses," "autnority  to  deal  in  bills  of  ex- 
■shange."  It  has  been  said  that  this  excludes 
notes."  But  by  a  fair  construction  it  in- 
cludes them;  because  it  says,  also,  ''check's, 
bills,"  etc.,  and  then  gives  the  same  power  over 
these  checks,  etc,  referring  to  notes.  There 
te  no  sense  in  the  section  upon  any  other  con- 
struction. They  have  had  a  whirlwind  in 
Mississippi,  but  they  sowed  the  wind.  The 
notes  were  given  in  1830.  Then  everything 
was  right  enough.  The  bank  could  not  col- 
lect them,  because  the  debtors  would  not  pay. 
What  was  the  bank  to  do?  Keep  them  in  its 
drawer,  and  suffer  its  own  creditors  to  remain 
unpaid?  Keep  its  harvest  locked  up  in  the 
bam,  and  not  give  one  sheaf  to  its  creditors? 
There  was  no  use  in  keeping  the  notes.  They 
were  given  for  a  real  consideration,  and  when 
suit  was  brought  there  was  no  pretense  of  any 
defense.  The  record  shows  that  there  was 
none.  There  was  no  usury  connected  with 
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them,  and  they  were  negotiable  on  their  faee. 
The  result  of  the  two  suits  together  shows  that 
all  remedy  by  suit  is  lost.  This  court,  in  Bron- 
son  V.  Kmzie,  said  that  no  ndditional  burden 
should  be  put  upon  the  creditor;  but  here  his 
remedy  is  entirely  gone. 

The  statute  says  that  the  bank  shall  not 
transfer  any  "note,  bill  receivable,  or  other 
evidence  of  debt."  But  it  cannot  pass  those 
things  to  its  creditor  without  transferring 
them,  nor  can  it  make  a  general  as!«i<^ninent  to 
trustees  without  transferring  its  choses  in  ac- 
tion. The  laws  of  Mississippi  do  not  prohibit 
debtors  from  giving  preferences. 

This  act  is  retrospective.  It  acts  upon  ex- 
isting contracts.  But  this  is  in  opposition  to 
the  judgment  of  this  court  in  the  case  of 
Bronson  v.  Kinzie.  The  opinion  of  learned 
and  unlearned  men  would  concur  in  this.  We 
need  only  to  take  the  notes  and  the  statute,  and 
present  the  case  to  any  mind.  The  answer 
must  be,  that  the  claimants  are  now  without 
remedy,  and  that  they  are  so  in  consequonce 
of  the  law  of  1840.  Up  to  the  time  of  assign- 
ment, the  plaintiff  was  justly  a  creditor.  Now, 
his  claim  is  extinguished  forever. 

The  object  of  the  statute  has  been  stated  to 
be,  to  compel  the  banks  to  pay  specie.  But 
how  can  they  do  this,  when  they  are  prohibit- 
ed from  selling  the  things  which  will  bring 
them  specie?  The  charter  required  the  bank  to 
take  paper  which  was  '^yable  and  negotiable 
at  the  bank."  How  negotiable?  The  law 
merchant  describes  this  quality  as  passing  from 
hand  to  hand  by  indorsement  and  delivery. 
The  object  must  have  been  to  give  the  bank 
the  best  kind  of  paper,  such  as  it  could  use  in 
an  emergency  by  selling.  It  has  been  said  that 
the  word  "enjoy,"  in  the  charter,  does  not  im- 
ply the  'power  of  selling  property;  but  ['SIS 
how  can  a  hungry  man  enjoy  a  dollar  in  his 
pocket  without  spending  it? 

It  is  an  error  to  say  that  notes  were  not 
negotiable  at  common  law.  There  never  was  a 
time  in  England  when  they  were  not  so.  The 
Statute  of  Anne  only  enabled  the  transferee  to 
sue  in  his  own  name. 

The  State  might  as  well  have  said  that  all 
bonds,  mortgages,  notes,  etc.,  should  be  at  onoe 
void,  as  to  have  declared  this  one  so.  If  the 
Legislature  intended  to  protect  debtors,  the 
system  of  ethics  has  become  inverted.  Hither- 
to it  has  been  thought  to  be  the  duty  of  a  Log* 
islature  to  take  care  of  creditors  also. 

They  do  not  profess  here  to  act  only  upon 
the  remedy.  They  root  up  the  contract.  Be- 
fore the  Act  of  1840,  the  bank  had  thi^ne  notes 
in  hand,  and  they  were  negotiable.  The  act 
stopped  their  negotiability.  It  has  been  said 
that  there  is  no  authority  in  the  charter  to  ne- 
gotiate notes.  Why?  Because  the  Le^^islature 
Imew  that  all  individuals  had  the  ri^ht,  and 
where  a  corporation  was  created,  it  would 
necessarily  have  it  also.  One  great  duty  of  a 
corporation  is  to  pav  its  debts.  Will  it  be  said 
on  the  other  side  that  it  cannot  do  so  unless 
expressly  authorized  in  its  charter?  Under 
what  law  can  it  make  a  general  assignment? 
A  corporation  has  no  faculty  to  do  wrong.  If 
it  can  use  any  other  species  of  property  to  pay 
its  debts,  much  more  can  it  use  that  kind  which 
is  most  readily  applicable,  most  convenient,  and 
most  proper,  namely,  its  own  evidences  of  debt. 
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Mr.  Justloe  Woodbuzy  delivered  the  opinion 
of  the  court: 

Planters'  Bank  ▼.  Sharp  et  al. 

The  question  to  be  considered  in  this  ease  is, 
whether  an  act  of  the  Legislature  of  Missis- 
sippi, passed  February  21st»  1840,  impaired 
nib  oblation  of  any  contract  which  the  State 
or  others  had  previously  entered  into  with  the 
Planters'  Bank. 

If  it  did,  the  clause  in  the  Constitution  of 
the  United  States,  expressly  prohibiting  a 
State  from  passing  any  such  law,  has  been 
violated,  and  the  plaintiffs  in  error  are  entitled 
to  judgment. 

But,  on  the  contrary,  if  that  aet  does  not 
impair  the  obligation  of  any  contract,  the  judg- 
ment below  in  favor  of  the  defendants  must  be 
affirmed. 

In    considering    this    question,    no    peculiar 
liberality  of  construction  in  favor  of  a  corpora- 
tion, so  at  to  render  that  an  encroachment  on 
its  rights  which  is  not  clearly  so,  seems  to  be 
demanded  of  us  by  any  more  sacredness  in  the 
819*]  character  of  a  'corporation  or  its  rights 
than  in  that  of  an  individual;  but  rather,  that 
its  charter  as  a  public  grant  is  not  to  be  con- 
strued beyond  its  natural  import.    8  Peters, 
738;   3  Peters,  289;   4  Peters,   168,  514.    The 
inviolability    of   contracts,   however,   and   the 
faithful  protection  of  Tested  rights,  are  due  to 
Uie  one  no  less  than  the  other,  and  are  both  in- 
volved in  the  present  inquiry,  so  far  as  affect- 
ing, by  way  of  principle  or  precedent,  all  the 
various  and  vast  interests  of  this  kind  existing 
over  the  whole  Union. 

Mr.  Madison  denounced  laws  impairing  the 
obligation  of  contracts  as  among  those  not  only 
riolating  the  Constitution,  but   ''contrary   to 
the  first  principles  of  the  social  compact  and  to 
every  principle  <Kf  sotmd  legislation."    Feder- 
alist, No.  44. 

Again,  in  Payne  et  al.  ▼.  Baldwin  et  al.  3 
Smedes  &  Marshall,  677,  one  of  the  cases  now 
before  us,  it  is  truly  admitted,  that,  in  a  "gov- 
ernment like  ours,  such  power  is  totally  out  of 
the  range  of  le^slative  authority." 

At  the  same  time,  it  is  to  be  recollected  that 
our  Legislatures  stand  in  a  position  demanding 
often  uie  most  favorable  construction  for  their 
motives  in  passing  laws,  and  they  require  a 
fsLir  rather  than  hypercritical  view  of  well  in- 
tended provisions  in  them.    Those  public  bodies 
must  be  presumed  to  act  from  public  considera- 
tions, bemg  in  a  high  public  trust;  and  when 
tbeir  measures  relate  to  matters  of  general  in- 
terest, and  can  be  vindicated  under  express  or 
justly  implied  powers,  and  more  especially  when 
they  appear  intended  for  improvements,  made 
in  the  true  spirit  of  the  age,  or  for  salutary  re- 
forms in  abuses,  the  disposition  in  the  judiciary 
should  be  strong  to  uphold  them. 

Certainly  it  will  be  only  when  thev  depart 
from  limitations  or  <jualifications  of  this  char- 
acter, and  so  use  their  own  rights  as  to  impair 
the  prior  rights  of  others,  that  a  check  must  be 
used,  however  unpleasant  to  us,  by  declaring, 
that  the  constitutional  restrictions  of  the  gen- 
eral government  must  control  a  statute  of  a 
State  conflicting  with  them,  and  thus,  for  har- 
mony and  uniformity,  make  the  former  su- 
preme, in  compliance  with  the  injunctions  im- 
posed by  the  piaople  and  the  States  themselves 
IJ  lb  ad. 


in  the  Constitution.  Governed  by  such  views, 
we  proceed  to  the  examination  of  the  questions 
arismg  here,  by  ascertaining:,  first^  what  pow- 
ers the  Legislature  of  Mississippi  grant^  to 
the  plaintiffs,  and  then  what  powers  it  has 
taken  away  from  them. 

On  the  10th  of  February,  1830,  "An  Act  to 
establish  a  Planters'  Bank  in  the  State  of  Mis- 
sissippi" passed,  and,  amons  other  privileges,  in 
the  sixth  section,  granted  that  the  bank  "shall 
be  capable  and  able,  in  law,  to  have,  possess, 
receive,  retain,  and  enjoy,  to  themselves  and 
their  successors,  lands,  *rents,  tene-  [*320 
ments,  hereditaments,  goods,  chattels,  and  ef- 
fects, of  what  kind  soever,  nature,  and  quality, 
not  exceeding  in  the  whole  six  millions  of  dol- 
lars, including  the  capital  stock  of  said  bank, 
and  the  same  to  grant,  demise,  alien,  or  dispose 
of,  for  the  good  of  said  bank." 

The  seventeenth  section  ^ves  power,  also^ 
"to  receive  money  on  deposit,  and  pay  away 
the  same  free  of  expense,  discount  bills  of  ex* 
change  and  notes,  with  two  or  more  ffood  and 
sufficient  names  thereon,  or  secured  by  a  de- 
posit oi  bank  or  other  public  stock,  and  to 
make  loans  to  dtisens  of  the  States  in  the  na- 
ture of  discount  on  real  property,  secured  by 
mort^;age,"  ete. 

Doing  business  with  these  powers,  amount- 
ing, as  it  has  been  repeatedly  settled,  to  a  con- 
tract in  the  charter  for  the  use  of  them  (see 
cases  in  The  West  River  Bridge,  at  this  term), 
the  bank,  on  the  24th  of  May,  1830,  took  the 
promissory  note  on  which  the  present  suit  was 
instituted,  and,  on  the  10th  day  of  June,  1842, 
transferred  it  to  the  United  States  Bank,  hav- 
ing first  commenced  this  action  on  it,  the  11th 
of  October,  1841. 

But  in  the  mean  time,  after  the  execution  of 
the  note,  though  before  its  transfer,  the  Leg- 
islature of  Mississippi,  on  the  2l8t  day  of  Feb- 
ruary, 1840,  passed  a  law,  the  seventh  section 
of  which  is  in  these  words:  ''It  shall  not  be 
lawful  for  any  bank  in  this  State  to  transfer  by 
indorsement  or  otherwise  any  note,  bill  receiv- 
able, or  other  evidence  of  debt;  and  if  it  shall 
appear  in  evidence,  upon  the  trial  of  any  ac- 
tion upon  any  such  note,  bill  receivable,  or 
other  evidence  or  debt,  that  the  same  was 
transferred,  the  same  shall  abate  upon  the  plea 
of  the  defendant."  See  Acts  of  1840,  p.  15. 
This  law  constitutes  the  only  defense  to  a  re- 
covery in  the  present  case  by  the  plaintiffs. 
But  they  contend  it  is  invalid,  because,  by  the 
Constitution,  art.  1,  sec.  10,  "no  State"  shall 
pass  any  law  "impairing  the  obligation  of  con- 
tracts"; and  this  law  does  impair  it,  in  this 
instance,  in  two  respects.  First,  in  the  obliga- 
tion of  the  contract  in  the  charter  with  the 
State;  and  second,  in  the  obligation  of  the  con- 
tract made  bv  the  signers  of  the  note  declared 
on  with  the  bank. 

To  decide  understandingly  these  questions, 
it  will  be  necessanr  to  go  a  little  further  into 
the  true  extent  of  those  two  contracts  under 
the  powers  held  by  the  bank,  and  likewise  into 
the  true  extent  of  the  subsequent  act  of  the 
Legislature  affecting  them. 

That  promissory  notes  are  to  be  regarded  at 
either  goods,  chattels,  or  effects,  within  the 
sixth  section  of  the  charter,  can  hardly  be  ques- 
tioned, when  it  includes  these  "of  what  kind 
soever^  natore^  and  auality.*    TbSa  %jid\lvcyGL 
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evidently  meant  to  remove  any  doubt  or  reatric- 
321*]  tion  as  to  the  meaning  of  those  *terms 
as  sometimes  employed  in  connection  with 
peculiar  subjects,  and  to  extend  the  description 
by  them  to  every  kind  of  personal  property  be- 
longins  to  the  bank.  This  construction  would 
go  no  further  than  sometimes  has  been  done  in 
England,  holding  the  words  "^oods  and  chat- 
tels" to  include  choses  in  action,  at  well  as 
other  personal  property  (12  CJoke,  1;  1  Atkins, 
1182),  and  by  the  word  "soods"  alone,  in  a  be- 
quest, it  has  been  held  that  a  bond  will  pass 
(Anonymous,  1  P.  Wms.  127). 

So,  in  respect  to  effects,  it  has  been  held, 
when  the  word  is  used  alone,  or  simpliciter,  it 
means  ail  kinds  of  personal  estate.  13  Ves. 
80,  47,  note;  Michell  v.  Michell,  6  Madd.  72; 
Heame  v.  Wigginton,  6  Madd.  110;  Cowp.  200. 
But  if  there  he  some  word  used  with  it,  re- 
straining its  meaning,  then  it  is  goTerned  by 
that,  or  means  something  ejusdem  generis. 
Here,  however,  instead  of  restraining  terms  be- 
ing used  with  it,  those  most  broad  and  enlarg- 
ing are  added,  being  "effects  of  what  kind  so- 
ever, nature,  and  quality."  Hotham  ▼.  Sutton, 
15  Ves.  326;  Campbell  v.  Prescott,  15  Vea.  500; 
3  Ves.  212,  note. 

The  same  rule  prevailed  in  the  civil  law, 
under  the  term  bona  mobilia.  1  P.  Wms.  267. 
And  by  that  law,  as  well  as  the  common  law, 

Sromissory  notes  or  choses  in  action  come  un- 
er  the  category  of  movable  goods  or  personal 
Property,  as  they  accompany  the  person.  2  Bl. 
6m.  384,  308. 

The  bank  was  allowed,  also,  by  the  seven- 
teenth section,  "to  discount  bills  of  exchange 
and  notes;"  and,  in  truth,  promissory  notes  us- 
ually constitute  a  large  portion  of  the  proper- 
ty of  such  institutions.  Such  ^otes,  also,  not 
only  by  general  usage  and  established  forms, 
are,  in  most  cases,  made  to  run  to  banks  or 
their  order,  and  must  be  expected  to  run  so 
when  the  banks  please;  but  it  is  expressly  pro- 
vided, by  the  twenty-second  section  of  this 
charter,  that  "it  shall  not  be  lawful  for  said 
bank  to  discount  any  note  or  notes  which  shall 
not  be  mode  payable  and  negotiable  at  said 
bank,"  etc.  And,  again,  by  an  amendatory  act, 
accepted  by  the  bank,  it  was  provided,  on  the 
0th  of  December,  1831,  "that  such  promissory 
notes  shall  be  made  payable  and  negotiable  on 
their  face  at  some  bank  or  branch  bnnk  '* 

Bt  why  made  negotiable,  if  no  right  was  to 
exist  to  negotiate  or  transfer  them?  The  tmiilc. 
then,  as  the  legal  holder  of  such  notes  possessed 
a  double  right  "to  dispose"  of  them ;  first,  from 
the  express  grant  in  the  charter  itself,  empow- 
ering them,  as  to  their  "goods,  chattels,  and 
effects,  of  what  kind  soever,  nature,  and  qual- 
ity," "the  same  to  grant,  demise,  alien,  or  dis- 
pose of,  for  the  goc^  of  said  bank"  (sixth  sec- 
tion) ;  second,  by  an  implied  authority,  incident 
to  its  charter  and  business,  and  the  express  re- 
quirement that  the  notes  should  be  "negotiable 
822*]  'on  their  face."  We  do  not  refer  to 
the  next  ground  because  it  is  necessary  to  re- 
tort to  implication  or  analogy  to  establish  an 
authority  in  the  bank  under  its  charter  to 
make  a  transfer  of  its  notes,  when  it  possesses 
that  authority  by  the  very  words  and  spirit  of 
the  contract  made  in  the  charter  by  the  State. 
But  to  make  the  correctness  of  this  condu- 
Mfon  from  the  BpeeiAo  words  of  the  charter 


stronger  and  undoubted,  It  will  be  found  to  bs 
the  natural,  useful,  and  proper  view  of  its 
powers  as  a  bank,  under  all  sound  analogy  and 
necessarily  implied  authority. 

To  reach  this  end,  it  is  not  indispensable  to 
hold  that  corporations  in  modern  times  possess 
numerous  incidental  powers,  equal  to  tnose  of 
individuals,  as  was  once  the  doctrine  (Kyd  on 
Corp.  108;  2  Kent's  Com.  281,  and  cases  in 
those  treaties) ;  but  seems  now  in  some  respects 
overruled.  Earle  v.  Bank  of  Augusta,  13  Pet- 
ers, 510,  587,  153;  2  Cranch,  167;  12  Wheat.  6A. 
But  merely  to  hold,  as  it  often  has  been  in 
late  years,  that  what  is  necessary  and  proper 
to  be  done  to  carry  into  effect  express  grants, 
and  which  is  nowhere  forbidden,  may  in  most 
cases  be  lawful. 

Though  such  a  power  as  this  last  to  Congress 
is  expressly  added  in  the  C]k>nstitution  of  the 
United  States,  yet  it  has  been  considered  by 
some  that  it  would  exist  as  a  reasonable  inci- 
dent, under  reasonable  limitations,  without  any 
such  express  addition.  2  Kent's  Coni.  208, 
and  cases  there  cited. 

Thus  a  corporation,  if  once  organized,  has 
the  implied  power  to  make  contracts  connected 
with  its  business  and  debts,  and  through  agents 
and  notes  as  well  as  under  its  seal.  Bank  of 
Columbia  v.  Patterson's  Adm'r,  7  Cranch,  299; 
8  Wheat.  338;   12  Wheat.  64;   11  Peters,  688. 

So  it  may  hold  and  dispose  of  property  even 
in  trust,  if  not  inconsistent  and  unconnected 
with  its  express  duties  and  objects.  Vidal  et 
al  V.  Girard^s  Ex'rs,  2  Howard,  127. 

Hence  the  power  to  dispose  of  its  notes,  as 
well  as  other  property,  may  well  be  regarded  as 
an  incident  to  its  business  as  a  bank  to  dis- 
count notes,  which  are  required  to  be  in  their 
terms  assignable,  as  well  as  an  incident  to  its 
right  of  holding  them  and  other  property,  when 
no  express  limitation  is  imposed  on  the  au- 
thority to  transfer  them. 

Not  that  a  banking  corporation  has  under  i 
charter  a  constructive  power  to  follow  anoth^ 
independent  branch  of  business,  such  as  man 
facturing  or  foreign  trade,  but  merely  the  bu^]^ 
ness  of  banking,  and  to  do  such  acts  as  ^C^^Jl 
necessary  and  proper  or  usual  to  carry  tl^^J 
business  into  effect,  and  such  as  are  in  harm<^^^^ 
with  the  letter  and  spirit  of  its  charter.  ^ 

*Nor   even    that   it   can   adopt    any    [*ft  ^^ 
course  as  an   incident,  and  as   necessary   ^.q^ 
proper,  which  is  merely  convenient,  or  w^f^* 
is  expressly  forbidden  by  the  charter,  or  so  tor^ 
bidden  by  any  previously  existing  Ia\>'s  ia   t/ie 
State  of  a  ^neral  character. 

But  in  discounting  notes  and  managing  |^ 
property    in    legitimate    banking    business,    jt 
must  be  able  to  assign  or  sell  those  notes  wlien 
necessary  and  proper,  as,  for  instance,  to  pro> 
cure  more  specie  in  an  emergency,  or  return  &« 
unusual  amount  of  deposits  withdrawn,  or  pm.j 
large  debts  for  a  banking-house,  and  for  anj 
"goods   and    effects"   connected   with   bankii&g 
which  it  may  properly  own.    It  is  its  duty  ^ 
pay  in  some  way  every  debt.    6  Gill  &  Johima 
210.    This  court,  in  The  United  States  v.  Bol3- 
ertson,  5  Peters,  650,  has  expressly  recognissd 
the  authority  of  a  bank  to  give  bonds  and  wlm- 
signments  to  pay  its  deposit  debtors.    In  i\^M\ 
case,  "the  directors  agree  to  pledge  to  the  gov- 
ernment of  the  United  States  the  entire  estsa.'ti 
of  the  corporation  as  a  security  for  the 
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ment  of  the  original  principal  of  the  claim," 
ete.  (p.  648).  And  such  a  pledge  or  transfer 
was  held  there  to  be  valid. 

It  is  said,  in  opposition  to  this.  Why  should 
a  bank  be  considered  as  able  to  incur  debts! 
Or  why  to  do  any  business  on  credit,  requiring 
sales  of  its  notes  or  other  property  to  discharge 
its  liabilities?  Such  inquines  overlook  the 
fact  that  tne  chief  business  and  design  of  most 
banks,  their  very  vitality,  is  to  incur  debts  as 
well  as  have  credits.  All  their  deposit  certifi- 
cates, or  bank  book  credits  to  individuals,  are 
debts  of  the  bank  and  which  it  is  a  legitimate 
and  appropriate  part  of  its  business  as  a  bank 
to  incur  and  to  pay.  The  same  may  be  said 
also  of  all  its  bank  notes,  or  bills,  they  being 
merely  promises  or  debts  of  the  bank,  payable 
to  their  holders,  and  imperative  on  them  to 
discharge.  See  Bank  of  Columbia  v.  Patter- 
son's Adm'r,  7  Cranch,  307;  13  Peters,  503. 

it  may,  to  be  sure,  independent  of  justifica- 
tions like  these,  not  be  customary  for  Lanks  to 
dispose  of  their  notes  often.  But  in  exigencies 
of  indebtedness  and  other  wants  under  press- 
ares  like  those  referred  to,  it  may  not  only  be 
permissible,  but  much  wiser  and  safer  to  do  it 
than  to  issue  more  of  its  own  paper,  too  much 
of  it  being  already  out,  or  part  with  more  of  its 
specie  on  hand,  too  little  being  now  possessed 
for  meeting  all  its  obligations.  Indeed,  its 
right  to  sell  any  of  its  property,  when  not  re- 
stricted in  the  charter  or  any  previous  law,  is 
perhaps  as  unlimited  as  that  of  an  individual, 
if  not  carried  into  the  transaction  of  another 
separate  and  unauthorized  branch  of  business. 
Angell  &.  Ames  on  Corp.  p.  104,  see.  0;  4  Johns. 
Oh.  307;  2  Kent's  Com.  283;  11  Serg.  &  Rawle, 
411.  Both  may  sell  notes  to  liquidate  their 
324*]  debts,  both  sell  their  lands  'acquired 
under  mortgages  foreclosed  or  acquired  under 
the  extent  of  executions  not  redeemed.  Both, 
too,  must  be  able  to  sell  all  kinds  of  their 
property,  when  proceeding  to  close  up  their 
business,  or  find  it  impracticable.  Nor  is  there 
any  pretense  here  that  any  clause  in  the  charter 
of  this  bank  restricted  it  from  selling  its  notes 
or  other  property  under  any  circumstances, 
and  much  less  under  those,  connected  with  in- 
debtedness and  with  banking,  which  have  just 
been  referred  to.  It  will  be  seen,  in  this  way, 
that  all  analogies  seem  to  sustain  the  right 
which  exists  by  the  express  grant  in  this  char- 
ter to  ^'alien  and  dispose  oV*  all  its  "goods, 
chattels,  and  effects,  of  what  kind  soever,  na- 
ture, and  quality,  for  the  good  of  said  bank." 
But  to  avoid  differences  of  opinion,  we  place 
the  right  here  solely  on  the  express  grant.  It 
ought,  perhaps,  to  be  added,  that  the  courts  of 
Mississippi  once  put  a  more  limited  construc- 
tion on  this  charter.  Baldwin  et  al.  ▼.  Payne 
et  al.  3  Smedes  ft  Marshall,  661. 

But  as  that  very  case  is  now  before  us  for 
revision,  on  the  ground  that  it  was  erroneous, 
we  feel  obliged,  for  that  and  other  reasons, 
which  need  not  be  here  enumerated,  to  put  such 
construction  on  the  charter,  and  on  the  law 
supposed  to  violate  it,  as  seems  right  according 
to  our  own  views  of  their  true  intent. 

Having  thus  ascertained  the  extent  of  the 
contract  made  by  the  State  with  the  bank  in 
the  charter,  we  proceed  next  to  examine  the 
character  and  scope  of  the  contract  between 
the  maker  of  the  note  and  the  banlc 
la  ti.  ed. 


We  have  already  seen  that  the  bank  was  not 
only  authorized^  but  expressly  required,  to  dis- 
count notes,  which  were  negotiable,  or,  in  other 
words,  which  contained  a  contract  or  8tii>ula- 
tion  to  pay  them  to  any  assignee.  Nor  is  it 
pretended  there  was  any  law  of  Mississippi, 
when  this  charter  was  given  or  when  this  note 
was  taken,  which  prohibited  selling  it,  and  pass- 
ing to  an  assignee  all  the  rights,  either  of  prop- 
erty or  of  bringing  a  suit  in  his  own  name, 
which  then  existed  with  individuals  and  other 
banking  institutions. 

What  law  existed  on  this  point  when  the 
note  was  actually  transferred  is  not  the  in- 
quiry, but  what  existed  when  it  was  made,  and 
its  obli^tions  as  a  contract  were  fixed.  The 
law  which  existed  at  the  transfer,  so  far  from 
being  the  test  of  the  force  of  a  contract  made 
long  before  and  under  different  legal  provi- 
sions, is  the  violation  of  it,  and  the  very 
ground  of  complaint  in  the  nresent  proceeding. 

This  contract,  then,  by  the  bank  with  the 
maker,  when  executed,  enabled  the  former  to 
sell  or  assign  it,  and  the  indorsee  to  collect  it, 
not  only  by  its  express  terms,  but  by  the  gen- 
eral law  of  the  State,  then  allowing  transfers 
of  negotiable  paper  *and  suits  in  the  [*S25 
name  of  indorsees.  Howard  &  Hutchinson's 
Laws,  373. 

Indeed  independent  of  the  last  circumstance, 
it  is  highly  probable,  that  by  the  principles  of 
the  law  of  contracts  and  commercial  paper, 
such  choses  in  action  may  be  legally  assigned 
or  transferred  everywhere,  when  not  expressly 
prohibited  by  statute.  This  was  done  before 
the  Statute  of  Anne,  in  England.  And  it  is 
done  since,  as  to  paper  both  negotiable  and  not 
negotiable,  independent  of  that  statute. 

If  such  notes  cannot  be  sued  in  the  name  of 
the  indorsee,  when  running  to  order,  without 
the  help  of  a  statute,  they  certainly  can  be 
sued  in  the  name  of  the  payee,  for  the  benefit 
of  the  indursec,  when  the  transfer  is  legal  in 
Hs  consideration  and  form. 

The  State  itself,  by  passing  this  law  prohib- 
iting the  transfer  of  notes  by  banks,  recognizes 
the  previous  right,  as  well  as  custom,  to  trans- 
fer them;  otherwise  the  law  would  not  be  nec- 
essary to  prevent  it.  Nor  is  this  law  supposed 
to  have  been  founded  on  any  prior  abuse  of 
power  in  negotiating  or  selling  its  notes,  which, 
if  existing,  might  obviate  the  above  inference. 
But  it  is  understood,  from  the  record  and  opin- 
ions of  the  State  court,  that  the  design  of  the 
law  was  to  secure  another  provision  of  statute 
not  previously  existing,  but  made  by  the  leg- 
islature at  the  same  time,  requiring  banks  to 
receive  their  own  notes  in  payment  of  their 
debtors,  though  below  par.  That  design,  too, 
would  still  recognize  the  prior  authority  to  sell 
or  transfer. 

We  are  not  prepared  to  say  that  a  State, 
under  its  general  legislative  powers,  by  which 
all  rights  of  property  are  held  and  modified  as 
the  public  interest  may  seem  to  demand,  might 
not,  where  unrestricted  by  constitutions  or  its 
own  contracts,  pass  statutes,  prohibiting  all 
sales  of  certain  kinds  of  property,  or  all  sales 
by  certain  classes  of  persons  or  corporations. 
14  Peters,  74.  Such  has  often  been  the  legis- 
lation as  to  property  held  in  mortmain  or  by 
aliens  or  certain  prescribed  sects  in  religion. 

This  is,  however,  very  invidious  legislation, 
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when  applied  to  e1as«ei  or  to  particular  kinds 
jf  property  before  allowed  to  be  held  generally. 
Legialation  for  particular  cases  or  contracts, 
without  the  consent  of  all  concerned,  is  of  verv 
doubtful  validity.  Merrill  v.  Sherburne  et  al. 
1  New  Hamp.  109.  Under  our  sTstem  of 
government,  and  the  abuses  to  which  in  various 
wa^i  and  to  various  extents  that  kind  of  legis- 
lation might  lead,  several  of  the  State  consti- 
tutions possess  clauses  prohibitory  of  such  a 
course  where  it  affects  contracts  or  vested 
rights,  and  more  especially  docs  the  Constitution 
of  the  United  States  expressly  forbid  any  such 
S26*]  legislation,  whenever  it  goes  to  'impair 
the  obligation  of  a  contract.  Hence,  tba  gener- 
al powers  which  still  exist  under  other  govern- 
ments, or  might  once  have  prevailed  here  in 
the  States,  to  change  the  tenure  and  rights 
over  property,  and  especially  the  jua  disponendi 
of  it  cannot  now^  under  the  federal  Constitu- 
tion, be  exercised  by  our  Statea  to  an  extent 
affecting  the  obligation  of  eontraota. 

The  next  and  final  question,  then,  is.  Did  the 
aet  in  question  impair  the  obligation,  either  of 
the  contract  by  the  State  with  the  banlc,  or  of 
the  contract  by  the  maker  of  the  note  with  the 
bank? 

We  have  already  ascertained  the  true  extent 
of  both  of  these  contracts  before  this  act 
passed;  that  by  the  State  with  the  bank  clear- 
ly allowing  it  to  take  negotiable  notes,  and  to 
sell  or  transfer  them,  and  that  with  the  maker 
clearly  enabling  the  bank  to  assign  his  note, 
and  a  recovery  to  be  had  on  it  after  a  transfer, 
by  the  assignee.  In  this  condition  of  things, 
with  this  note  taken  and  held,  accompanied  by 
such  rights  and  obligations,  the  Legislature  of 
Mississippi  passed  the  law  already  quoted,  and 
now  under  consideration.  It  expressly  took 
away  the  right  of  the  bank  to  make  any  trans- 
fer whatever  of  its  notes,  and  virtually  deprived 
an  assignee  of  them  of  the  right  to  sustain 
any  suit,  either  in  his  own  name  or  that  of 
the  bank,  to  recover  them  of  the  maker. 

The  new  law,  also,  conferred  in  substance 
on  the  maker  a  new  right  to  defeat  any  action 
•o  brought,  which  he  would  otherwise  have 
been  liable  ta  These  results  vitally  changed 
the  obligation  of  the  contract  between  him  and 
the  bank,  to  pay  to  any  assignee  of  it,  as  well 
as  changed  the  obligation  of  the  other  contract 
between  the  State  and  the  bank  in  the  charter, 
to  allow  such  notes  to  be  taken  and  transferred. 
It  is  true  that  this  new  law  might  bear  a  con- 
atruction,  that  the  transfer  was  only  a  voidable 
act,  and  not  void,  and  that  if  cancelled  or 
waived,  a  recovery  might  afterwards  be  had  on 
the  note  b^  the  bank;  and  this  seems  to  have 
been  the  view  of  some  of  the  court  in  3  Smedes 
4  Marshall,  681,  aa  well  as  in  Hyde  et  al.  T.  The 
Planters'  Bank,  8  Robinson,  421.  Yet  the  State 
court  in  Mississippi  appears  finally  to  have 
thought  it  meant  otherwise,  and  to  have  de- 
cided that  no  suit  at  all  can  be  sustained  on 
auch  a  note  by  anybody  after  a  transfer.  This 
was  the  view  which  they  think  infiuenoed  the 
Legislature.  See  Planters'  Bank  v.  Sharp  et 
aL,  4  Smedes  A,  Marshall,  28.  We  are  disposed 
to  acquiesce  in  the  correctness  of  this  construc- 
tion, as  it  seems  to  conform  nearest  to  the  real 
designs  of  the  Legislature.  But  this  view  is 
not  adopted,  because  a  decision  by  a  State 
9otirt  on  a  State  statute,  though  generally  sqv- 


eming  ua,  is  to  control  here  In  the  very 
which,  on  account  of  that  decision,  are  brought 
here  by  appeal  or  writ  of  error. 

*The  rights  of  a  party  under  a  con-  [*SS7 
tract  might  improperly  be  narrowed  or  denied 
by  a  State  court,  without  any  redress,  if  their 
decision  on  the  extent  of  them  cannot  be  re- 
viewed and  overruled  here  in  cases  of  this  kind; 
while  their  decision,  if  restricting  or  enlarging 
the  prohibitory  act,  mieht  more  safely  stand, 
as  doing  no  injury  in  the  end,  if  we  hold  the 
act  null  wherever  it  is  construed  by  them  or 
us  so  as  to  conflict  with  prior  rights  obtained 
under  contracts.  See  Commercial  Bank  T. 
Buckingham's  ExVs.  5  Howard,  317. 

If  the  State  courts  of  Mississippi  should 
hereafter  adopt  the  dissenting  opinion  of  Judge 
Sharkey,  in  4  Smedes  A.  Marshall,  28,  and  go 
back  to  what  they  appear  to  have  before  held, 
in  3  Smedes  A  Marshall,  661 — namely,  that  the 
right  to  sue  by  the  bank,  after  a  transfer,  was 
not  taken  away,  if  the  plaintiff  replied  that  the 
transfer  had  been  rescinded,  and  the  interest 
was  now  solely  in  the  bank — and  should  that 
construction  be  adopted  here,  the  force  of  thia 
new  law,  as  impairing  the  obligation  of  the 
contract,  might  not  be  so  extensive  and  clear  aa 
now.  But  still  it  would  seem  to  impair  the 
contract  in  some  respects;  yet  whether  in  such 
way  and  extent  as  to  render  the  obligation  it- 
self changed  must  be  left  to  be  decided  defini- 
tively when  such  a  case  is  presented  for  our  de« 
cision.  In  the  present  instance,  however,  as 
before  explained,  the  extent  and  operation  of 
the  prohibitory  law  being  regarded  as  forbid- 
ding any  transfer  whatever,  and,  if  it  takes 
place,  as  barring  every  kind  of  remedy  on  the 
note,  the  decisive  question  may  be  repeated. 
How  can  this  happen  without  injury  to  tha 
plaintiff's  contracts?  When  every  form  of  re^ 
dress  on  a  contract  is  taken  away,  it  will  h^ 
difficult  to  see  how  the  obligation  of  it  is  n<^^ 
impaired.  Green  v.  Biddle,  8  Wheat.  76;  ^ 
Howard,  317;  4  Smedes  A,  Marshall,  607;  Kk^a 
V.  Dedham  Bank,  15  Mass.  447.  ^ 

If  any  right  or  power  be  left,  under  the  no^^^ 
by  this  act,  after  a  transfer  is  made,  it  is  of   ^[^ 
use,  when  it  cannot  be  enforced  and  no  ben^  f^. 
be  derived  from  it,  but  an  action  abated  to%^|^ 
quoties  as  often  as  it  is  instituted.    8  Wh^^^ 
12;    1    BI.   Com.   65.     In   the   mildest   view^  ^ 
new  disability  is  thus  attached  to  an  old  Ooq. 
tract,  and  its  value  and  usefulness  restrieted* 
and   these   of   course   impair    it.    Society    fo^ 
Propagating   the   Gospel   v.   Wheeler,  2  GalL 
139. 

One  of  the  tests  that  a  contract  has  been 
impaired  is,  that  its  value  has  by  legislation 
been  diminished.  It  is  not,  by  the  Constitutioxa, 
to  be  impaired  at  all.  This  is  not  a  question  ol 
degree  or  manner  or  cause,  but  of  enoroaela- 
ing  in  any  respect  on  its  obligation,  dispensiixs 
with  any  part  of  its  force.  The  Commerciau 
Bank  of  Rodney  v.  The  State  of  Mississippi  4 
Smedes  A  Marshall,  507.  So,  if  the  obligatioa 
of  a  contract  is  to  be  ^regarded  as  the  [*S9S 
duty  imposed  by  it,  here  the  duty  imposed  l>y 
the  State  to  adhere  to  its  own  deliberate  grant, 
and  the  duty  imposed  on  the  signer  of  the  note 
to  make  payment  to  an  assignee,  as  well  aa  to 
the  bank  itself,  are  both  interfered  with  sind 
altered. 

In  anawai  to  this  aupposed  Tiolation  of  the 
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eontract  between  the  maker  of  the  note  and 
the  bank,  some  objections  hare  been  urged 
which  deserve  further  notice  here. 

It  is  sometimes  stated,  with  phiusibility,  that 
States  may  pass  insolvent  laws,  suspending  or 
taking  away  actions  on  contnicts,  where  the 
debtor  goes  into  insolven<r7,  and  hence,  by 
analogy,  can  do  it  here.  But  there  another 
remedy  is  still  given  on  the  contract,  before  the 
conunissioners  of  insolvency,  and  a  payment  Is 
made  pro  rata,  as  far  as  means  exist.  Here 
there  is  no  otner  remedy  given,  or  any  part 
payment  made.  Indeed,  it  seems  that  a  for- 
feiture of  all  right  to  recover  on  the  note,  in 
any  way,  is  inflicted  here  as  a  penalty  for 
making  that  very  transfer  which  tne  bank  be- 
fore, by  the  act  of  incorporation,  as  well 
as  by  the  note  itself,  was  authorised  to  make. 
Again,  State  insolvent  laws,  if  made,  like  this 
!aw,  to  apply  to  past  contracts  and  stop  suits 
on  them,  have  been  held  not  to  be  constitutional 
except  so  far  as  they  dischai|^  the  person  from 
imprisonment,  or  in  some  other  way  affect 
only  the  remedy.  When  so  restricted,  they  do 
not  impair  the  obli^tion  of  the  contract  it- 
self, because  the  obligation  is  left  in  full  force 
and  actionable,  and  future  property,  as  well  as 
present,  subjected  to  its  payment,  and  the  body 
exonerated  only  as  a  matter  eonnected  merely 
with  the  form  of  the  remedy.  Cook  v.  Moffat, 
6  Howard,  310,  and  cases  there  cited.  The  case 
in  8  Robinson,  421,  appears  also  to  have  been 
one  on  a  note  executed  after  the  prohibitory 
law,  and  not,  as  here,  before.  But  where  fu- 
ture acquisitions  are  attempted  to  be  exonerat- 
ed, and  the  discharge  extended  to  the  debt  or 
eontract  itself,  if  done  by  the  States,  it  must 
not,  as  here,  apply  to  past  contracts,  or  it 
is  held  to  impair  their  obligation.  Ogden  t. 
Saunders,  12  Wheaton,  213;  Sturges  t.  Crownin- 
shield,  4  Wheaton,  122;  6  Wheaton,  131;  2 
Kent's  Com.  392;  Bronson  v.  Kinzie,  1  Howard, 
811;  McCracken  t.  Hay  ward,  2  Howard,  608; 
1  Cowen,  321;  16  Johns.  237;  1  Ohio,  236;  Cook 
T.  Moffat,  6  Howard,  308,  314.  Congress  alone 
ean  do  this  as  to  prior  contracts,  by  means  of 
an  express  permission  in  the  Constitution  to 
pass  uniform  laws  on  the  subject  of  bank- 
ruptcy; and  which  laws,  when  not  restrained 
by  any  constitution  oi  clause  like  this  as  to 
States  impairinff  contracts,  may  in  that  way 
be  made  to  rea(m  past  obligations. 

The  misfortune  here  is,  tnat  the  Legislature 
S29*]  if  meaning  *merely  to  insure  to  bill 
holders  of  the  bank,  when  debtors,  the  privilege 
of  paying  in  the  bills  of  the  bank  (as  is  sup- 
posed, 4  Smedes  A  Marshall,  1,  90),  have  not 
said  so,  and  no  more,  by  providing  that  promis- 
sory notes,  though  assigfned  by  banks,  should 
still  be  open  to  set-offs  by  their  debtors  of  any 
of  their  bills  which  they  then  held.  This  would 
have  been  equitable,  and  no  more,  probably, 
than  they  would  be  entitled  to,  on  common  law 
principles,  if  an  assignee  purchased,  as  here, 
after  the  promissorv  notes  fell  due,  and  per- 
haps with  a  knowledge  of  the  existence  of  such 
a  set  off. 

Chief  Justice  Marshall,  in  The  United  States 
T.  Robertson,  6  Peters,  659,  says,  independent 
of  any  statute,  "every  debtor  may  pay  his  cred- 
itor with  the  notes  of  that  creditor.  They  are 
an  equitable  and  legal  tender"  Equally 
just  and  reasonable  would  have  been  a  declara- 
tory law  as  to  the  allowanoe  of  such  bills  as  a 
IS  JU  ed. 


set-off,  where  an  assignment  had  been  made 
collusively  between  the  parties  with  a  view  to 
prevent  such  a  set-off.    8  Robinson,  421. 

But  instead  of  resorting  to  such  measures,  the 
Legislature  adopted  a  shorter  and  more  sweep- 
ing mode  of  attaining  the  end  of  preventing 
assignments  which  nught  embarrass  or  defeat 
set-offs.  They  did  it  by  cutting  off  all  assign* 
ments  whatever,  and  all  remedies  whatever 
upon  theuL  And  thev  accompanied  this  hj 
another  statute,  enablmg  debtors  of  the  bank 
who  held  its  notes,  when  their  debts  fell  due,  to 
pay  in  them,  or  set  them  off,  and  even  virtuallv 
authorized  them  to  make  payment  in  depreci* 
ated  bills  or  notes  afterwards  bought  up  foi 
that  purpose,  and  thus  to  gain  an  undue  advan- 
tage over  set-offs  and  by  other  debtors  in  other 
matters. 

The  act  as  to  this  last  topic  was  passed  the 
next  day  after  the  aet  prohibiting  transfers. 
Mississippi  Laws,  2  February,  1840,  p.  21,  sea 
2.  It  was  in  these  words:  "AU  banks  above 
alluded  to,  and  all  other  banks  in  this  State, 
shall  at  all  times  receive  their  respective 
notes  at  par  in  liquidation  of  their  bills  receiv- 
able  and  other  elaims  due  them."  These  two 
acts,  though  undoubtedly  well  meant,  and  de- 
signed to^ve  an  honest  preference  to  bill  hold- 
ers (see  Suurkey's  dissenting  opinion)  as  to  a 
paper  currency  which  ought  always  to  be  kept 
on  a  par  with  specie,  were  unfortunately,  in  tne 
laudable  seal  to  avert  a  great  apprehended 
evil,  passed,  without  sufficient  consideration  of 
the  hmitations  of  the  powers  imposed  by  the 
Constitution  of  the  Union  on  the  State  Legisla- 
tures, not  to  impair  the  obligation  of  existing 
contracts.  Nor  was  it  necessary  to  go  so  far  to 
secure  any  legitimate  results.  Some  other  laws 
are  referred  to,  which  are  upheld,  and  which 
affect  the  whole  community,  and  seem  to  vio- 
late some  of  the  important  incidents  of  con- 
tracts ^between  individuals,  or  between  [*SSO 
them  and  corporations.  But  it  will  usually  be 
found  that  these  are  such  laws  only  as  relate 
to  future  contracts,  or  if  to  past  ones,  relate  to 
modes  of  proceeding  in  courts,  to  the  form  of 
remedy  merely,  to  priority  to  some  classes  of 
creditors  (5  Cranch,  298),  to  the  kind  of  proc- 
ess (9  Peters,  319;  10  Wheat.  61),  to  the  length 
of  the  statute  of  limitations  (6  Wheat.  181;  2 
Mason,  168;  3  Johns.  Ch.  190;  4  Wheat.  200;  1 
Howard,  315,  to  exempting  the  body  from  im- 

Erisonment  (4  Wheat.  200),  or  tools  and  house- 
old  goods  from  seizure  (16  Johns.  244;  1  How- 
ard, 16;  11  Martin,  730),  or  affecting  some  priv- 
ilege attached  to  the  person  or  territory  (Story 
on  Confl.  of  Laws,  3i89,  eta),  and  not  to  the 
terms  or  obligations  of  any  p^  of  the  contract 
itself.  Cook  v.  Moffat,  5  Howard,  295;  Towne 
V.  Smith,  1  Wood.  4  M.  132;  7  GreenL  837;  S 
Burge  on  OoL  4  For.  Law,  234,  1046. 

And  if,  in  professing  to  alter  the  remedy 
only,  the  duties  and  rights  of  a  contract  itself 
are  changed  or  impaired,  it  comes  just  as  mudi 
within  the  spirit  of  the  constitutional  prohibi- 
tion. Bronson  v.  Kinzie  et  aL,  1  Howard,  316 1 
2  Howard,  612;  2  Madison  Papers,  1239,  158L 
Thus,  if  a  remedy  is  taken  away  entirely,  as 
here,  or  clogged  "by  condition  of  any  kind,  the 
riffht  of  the  owner  mav  indeed  subsist  and  b# 
acknowledged,  but  it  is  impaired."  Green  ▼• 
Biddle,  8  Wheat.  75.  And  the  test,  as  before 
suggested.  Is  not  the  extent  of  the  violation  of 
the  contract,  but  the  fact,  that  in  truth  its  obli- 
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EktIoB  It  IcBsened,  in  however  imall  a  particu- 
r,  and  not  merely  altering  or  regulating  the 
remedy  alone.    2  Howard,  612;   8  Wheat.    1. 

Having,  it  is  believed,  assigned  sulHcicnt 
reasons  to  show  that  the  obligation  of  both  of 
these  contracts  was  impaired,  it  is  now  pro- 
posed briefly  to  refer  to  a  few  precedents  bear- 
mg  on  the  correctness  of  this  conclusion,  chief- 
ly in  respect  to  the  most  important  of  the  con- 
tracts— tnat  between  the  State  and  the  bank. 
On  an  examination  of  the  various  decisions 
which  have  taken  place  in  this  court  on  the  vi- 
olation of  the  obligation  of  contracts,  it  will 
be  found  that  this  case  docs  not  come  within 
the  principle  of  any  of  those  where  the  decision 
was,  that  the  new  laws  were  no  violation;  but, 
on  the  contrary,  is  much  like  several  where  the 
decision  annulled  them  as  a  clear  violation. 
Thus,  where  a  new  law  has  taken  the  prop- 
ertv  of  a  corporation  for  highways  under  the 
right  of  eminent  domain,  which  reaches  all 
property,  private  or  corporate,  on  a  public  ne- 
cessity, and  on  making  full  compensation  for  it, 
and  under  an  implied  stipulation  to  be  allowed 
to  do  it  in  all  public  grants  and  charters,  no 
injury  is  committed  not  atoned  for,  nothing  is 
S81*]done  not  allowed  •by  pre-existing  laws 
or  rights,  and  consequently  no  part  of  the 
obligation  of  the  contract  ia  impaired.  See 
ease  of  The  West  River  Bridge,  and  authorities 
there  cited,  in  6  Howard,  607. 

So,  when  the  Legislature  afterwards  tax  the 
property  of  such  corporations  in  common  with 
other  property  of  like  kind  in  the  State,  it  is 
under  an  implied  stipulation  to  that  effect,  and 
violates  no  part  of  the  contract  contained  in 
the  charter.  Armstrong  v.  Treasurer  of  Athens 
County,  16  Peters,  281;  see  Providence  Bank  v. 
Billings,  4  Peters,  614;  11  Peters,  667;  4  Wheat. 
6U9;  12  Mass.  Rep.  262;  4  Gill  &  Johns.  132; 
4  Durn  A,  East.  2;  6  Bam.  &  Aid.  167;  2 
Railway  Cases,  23. 

So,  when  no  clause  existed  in  a  charter  for 
a  bridge  against  authorizing  other  bridges  near 
at  suitable  places,  it  :s  no  violation  of  the 
terms  or  obligation  of  the  contract  to  authorize 
another.  Charles  River  Bridge  v.  The  Warren 
Bridge  et  al.  11  Peters,  420. 

Nor  is  it,  if  a  law  makes  deeds  by  femes  co- 
vert good  when  bona  fide,  though  not  acknowl- 
edged in  a  particular  form;  because  it  confirms 
rather  than  impairs  deeds,  and  carries  out 
the  original  intent  of  the  parties.  Watson  v. 
Mercer,  8  Peters,  88. 

Or  if  a  State  grant  Innds,  but  makes  no  stip- 
ulation not  to  legislate  further  upon  the  sub- 
ject, and  pocceds  to  prescribe  a  mode  or  form 
of  settling  titles,  this  does  not  impair  the  force 
of  the  grant,  or  take  away  any  right  under  it. 
Jackson  v.  Lumpkin,  3  Peters,  280. 

Nor  docs  it,  if  a  State  merely  changes  the 
remedies  in  form,  but  does  not  abolish  them  en- 
tirely, or  merely  changes  the  mode  of  record- 
ing deeds,  or  shortens  the  statute  of  limita- 
tions. 3  Peters,  280;  Hawkins  v.  Barney's  Les- 
see, 6  lb.  457. 

It  has  been  hold,  also,  not  only  that  a  Legis- 
lature may  regulate  anew  what  is  merely  the 
remedy,  but  some  State  courts  have  derided 
(hat  it  may  make  hanking  corporations  subject 
to  certain  i)enalfips  for  not  performing  their 
tfntica — such  &a  paying  their  notes  on  demand 
in  tiftecie,  ami  thut  this  does  not  violat<»  aw'y 

eontrmct.    Btown  w.  Panobacot  Bank,  8  Maaa. 
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Rep.  445;  2  Hill,  242;  6  Howard,  t42.  H  is 
supposed  to  help  enforce,  and  not  impair  what 
the  charter  requires.  But  on  this,  being  a  very 
dififerent  question,  we  give  no  opinion. 

But  look  a  moment  at  the  other  class  of  de- 
cisions. Let  a  charter  or  grant  be  entirely  ex- 
punged, as  in  the  case  of  the  Yazoo  claims  in 
Georgia,  and  no  one  can  doubt  that  the  obliga- 
tion of  the  contract  is  impaired.  Fletcher  v 
Peck,  6  Cranch,  87. 

So,  if  the  State  expressly  en^ge  in  a  grant, 
that  certain  lands  shall  nexer  be  taxed,  and  a 
law  afterwards  passes  to  tax  *them.  [*332 
State  of  New  Jersey  v.  Wilson,  7  Cranch,  164 
Or  that  corporate  property  and  franchisee  shali 
be  exempt,  and  they  are  then  taxed.  Gordon 
T.  Appeal  Tax  Court,  3  Howard,  133. 

So,  if  lands  have  been  granted  for  one  pur- 
pose, and  an  attempt  is  made  by  law  to  appro- 
priate them  to  another,  or  to  revoke  the  grant. 
Terrett  v.  Taylor,  9  Cranch,  43;  Town  of  Paw 
let  V.  Clark,  9  Cranch,  202. 

Or  if  a  charter,  deemed  private  rather  than 
public,  has  been  altered  as  to  its  govcmmen 
and  control.    Dartmouth  College  v.  Woodward 
4  Wheat.  518. 

Or  if  owners  of  lands,  granted  without  eon 
ditions  or  restrictions,  have  been  by  the  Legis 
lature  deprived  of  their  usual  remedy  for  mesne 
profits,  or  compelled  to  pay  for  certain  kinds 
of   improvements,   for   which    they    were    not 
otherwise  liable.    Green  v.  Biddle,  8  Wheat.  1. 

Or  if,  after  a  mortgage,  new  laws  aro  paased, 
prohibiting  a  sale  to  foreclose  it,  unless  two 
thirds  of  its  appraised  value  is  offered,  and 
enacting  further  that  the  equitable  title  shall 
not  be  extinguished  till  twelve  months  after 
the  sale.  Bronson  v.  Kinzie,  1  Howard,  811^ 
McCracken  v.  Hayward,  2  lb.  608. 

These  last  cases  in  Wheaton  and  Howard  u*^^ 
very  near  in  point  to  the  present  one,  thoii^^ 
in  my  view,  a  less  strong  and  decisivie  encroac^^ 
ment  on  a  previous  contract  than  this  is. 

So  are  the  cases  very  near  where  all  rem< 


whatever  is  taken  away,  and  it  is  held  that  ^\j 
obligation   of   the   contract   is   thus  impait^^^.^ 
See  some  before  cited,  and  8  Mass.  Rep.  ^^q" 

2  Gall.   141;   2  Greenl.  204;    1   Howard,  ^Vl  * 

3  Peters,  200;  2  Howard,  608.  * 
The  whole  usefulness  and  value  of  a  note  ^^ 

contract   is  in   this   way  destroyed,  and  th^t 
without  any  reference  to  the  contract  Hse?/. 

For  these  reasons  the  judgment  below  niu^^ 
be  reversed. 

Baldwin  et  aL  t.  Payne  et  aL 

This  case  involves  several  of  the  qnestlviai 
just  discussed  in  that  of  The  Planters'  Bank  ^. 
Sharp  et  al. 

Some  of  the  points  of  diflference  are  merely 
nominal;  as,  for  instance,  that  the  charter  of 
the  Mississippi  Railroad  Company,  whioh 
transferred  the  notes  in  this  case,  is  differerit. 
But,  it  being  subsequent  in  date  to  the  charter 
to  the  Planters'  Bank,  and  with  "all  the  iiyia«l 
rights,  powers,  and  privileges  of  banking  wkicb 
are  permitted  to  banking  institutions  witliin 
the  State,"  the  court  seemed,  by  mutual  con- 
sent of  parties,  to  regard  those  conferred  on 
the  Planters'  Bank  as  extensive  as  any,  and 
therefore  a  correct  guide  here. 

*OV\u»T  ^\?i^T<^Tvc^^  T\\ay  be  more  ma-  [*33  3 
iex\a\  Uk  a')^i^«xaA«^  %a  \2mX  \2ut  \*\%tc«\«i  \^\.Vx>^ 
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was  fourid  by  the  special  verdict  to  have 
been  in  payment  of  a  dcl>t  of  the  bank;  and 
aoothcr,  that  the  suit  here  is  in  the  name  of 
the  indorsee,  and  not,  as  in  the  former  case,  in 
the  name  of  the  promisee. 

Tts  being  assigned  in  payment  of  a  debt  is, 
however,  no  more  than  was  presumed  might 
have  been  the  truth  in  the  other  case.  And  its 
being  sued  in  the  name  either  of  the  indorsee 
or  payee  can  make  little  difference  on  the  final 
eonstruction  given  by  the  State  court  to  the 
prohibitory  law  in  the  action  of  The  Planters' 
Bank  v.  Sharp  et  al.  That  construction,  we 
have  seen,  was,  that  it  is  the  transfer  itself 
which  is  prohibited  and  made  in  some  degree 
penal,  rather  than  the  action  in  the  name  of 
the  indorsee  being  all  which  is  prohibited.  It 
will  be  remembered,  also,  that  if  the  State 
might  be  able,  by  a  general  repealing  law,  to 
prevent  a  suit  in  the  name  of  an  indorsee,  with- 
out impairing  any  contract  in  the  charter  it- 
self, as  is  argued  for  the  defense,  it  could  hard- 
ly do  this  without  impairinc  the  other  con- 
tract, between  the  bank  and  the  maker,  by 
which  the  latter  promises  to  pay  any  indorsee. 
Certainly  the  new  prohibitory  law  ought  not 
to  have  attempted  more  than  a  repeal  of  the 
statute  allowing  suits  by  indorsees  of  negotia- 
ble paper  in  their  own  name.  Then  the  in- 
dorsees of  notes  ne^tiable,  as  of  notes  not 
negotiable,  would  still  possess  a  right  to  sue 
their  notes  in  the  names  of  the  payees. 

In  such  a  case,  there  would  be  some  plausi- 
bility in  the  idea,  that,  though  the  action  would 
not  lie  in  the  name  of  the  indorsee,  yet  if  it 
could  in  the  name  of  the  payee,  for  and  on  his 
tecount,  the  prohibitory  law  would  chiefly 
tffect  the  remedy,  and  not  the  right  of  action 
io  some  form  or  other. 

But  even  then,  if  the  obligation  or  force  or 
duty  of  the  contracts,  whether  with  the  bank 
by  the  State,  or  with  the  maker,  was  impaired 
in  any  degree,  though  under  cover  of  affecting 
the  remedy  only,  it  would  come  within  the 
eonstitutional  restriction. 

But  how  much  more  must  it  so  come  in  this 
emae,  as  well  as  thfe  other,  where,  instead  of 
merely  changing  the  obligation  so  as  to  render 
a  recovery  on  the  contract  not  permissible  in 
the  name  of  an  assignee,  but  more  inconven- 
ient, expensive,  dilatory,  and  often  difTicult  in 
the  name  of  another,  the  payee,  the  State  court 
of  Mississippi  hold,  that  the  Legislature,  by  the 
prohibitory  law  of  1840,  not  only  meant  to 
abate  a  suit  in  the  name  of  an  indorsee,  but  in 
tbe  name  of  the  payee,  if  a  transfer  had  once 
been  made.  Substantially,  they  consider  any 
suit  on  the  note,  by  anybody,  after  it  has  once 
3S4*]  been  transferred,  as  ^illegal,  and  the 
ri^ht  to  enforce  the  contract  to  be  lost  or  for- 
feited forever. 

This  view  of  the  statute  of  1840  being  re- 
garded as  established  in  Mississippi,  renders  it 
clear  that  in  this  case,  as  well  as  the  case  of 
The   Planters*  Bank  v.  Sharp  et  al.,  the  law 
under  which  this  action  has  been  abated  must 
be  considered  as  having  impaired   the  obliffa- 
tion  of  contracts;  and  therefore  to  be  in  this 
respect  unconstitutional,  and  the  judgment  of 
the  State  court  erroneous. 

The  judgment  below  must  therefore  be  re- 
versed, and  as  a  special  verdict  was  found  in 
this  case,  judgment  must  be  entered  on  it  in 
iMvor  of  the  arfghuU  plMintiffa, 


Mr.  Chief  Justice  Taney  and  Mr.  Justice  DaB- 
iel  dissented. 

Mr.  Justice  McLean: 

So  far  as  the  seventh  section  of  the  act  In 
question  has  been  construed,  by  the  Supreme 
Court  of  Mississippi,  to  invalidate  the  note  be- 
tween the  bank  and  the  payee,  it  is  unconsti- 
tutional. The  fair  import  of  the  provision 
takes  away  only  the  negotiability  of  the  instru- 
ment. But  the  courts  of  Mississippi  have  de- 
cided, where  a  note  has  been  assigned  in  vio 
lation  of  the  statute,  that  no  suit  can  be  sus- 
tained on  the  note,  either  in  the  name  of  the 
assignee  or  of  the  payee.  This  impairs  the  ob- 
ligation of  the  contract,  which  the  Constitution 
inhibits. 

The  argument,  that,  where  the  bank,  at- 
tempts to  transfer  a  note  by  a  void  indorse- 
ment, it  must  be  re-indorsed  to  enable  the  bank 
to  sue  in  its  own  name  as  payee,  is  unsustain- 
able. A  void  indorsement  is  no  indorsement, 
and  it  can  have  no  effect  on  the  validity  of  the 
note.  The  section  declares,  that  "it  shall  not 
be  lawful  for  any  bank  in  this  State  to  trans- 
fer, by  indorsement  or  otherwise,  any  note,  bill 
receivable,  or  other  evidence  of  debt;  and  if  it 
shall  appear  in  evidence,  upon  the  trial  of  any 
action  upon  such  note,  biM  receivable,  or  other 
evidence  of  debt,  that  the  same  was  transferred, 
the  same  shall  abate  upon  the  plea  of  the  de^ 
fendant." 

The  object  of  the  statute  was  to  secure  the 
right  of  the  debtors  of  a  bank  to  pay  their 
debts  in  its  own  paper.  This  they  could  not 
do,  if  the  notes,  before  they  were  payable,  had 
been  assigned  by  the  bank.  No  fair  construe- 
tion  of  the  seventh  section  can  authorize  a  for- 
feiture of  the  note,  by  reason  of  the  illegal  in- 
dorsement. It  is,  therefore,  unnecessary  to  con- 
sider whether  such  a  provision  would  be  con- 
stitutional. 

The  bank  had  the  power,  under  its  charter,  to 
assign  promissory  notes.  If  this  were  not  so, 
the  law  to  prohibit  the  ^assignment  [*335 
wou!d  have  been  unnecessary.  There  being  no 
express  power  in  the  charter  of  the  bank  to  in- 
dorse notes,  it  must  be  considered  as  exercising 
the  power  under  the  general  law  making  notes 
negotiable ;  and  in  this  respect  it  must  stand  on 
the  same  ground  as  an  individual.  And  this 
presents  the  question,  whether  the  repeal  of  the 
law  making  notes  negotiable  by  banks  can  af- 
fect notes  executed  before  the  repeal.  A  ma- 
jority of  the  judges  hold  that  a  provision  so 
construed  is  void,  as  it  impairs  the  obligation 
of  the  contract.    I  dissent  from  this  conclusion. 

An  individual  holds  a  note,  which,  under 
the  statute,  is  negotiable;  but  the  statute  is  re- 
pealed. Docs  this  take  away  the  negotiability 
of  the  note?  I  think  it  does.  There  can  be  no 
doubt  of  this,  unless  such  a  construction  shall 
impair  the  obligation  of  the  contract.  Now, 
what  obli^tion  is  violated  by  this  constnie- 
tionT  It  IS  said,  that  the  maker  of  the  note 
promised  to  pay  to  the  assignee  of  the  payee. 
This  is  admitted.  But  until  the  note  be  as- 
signed, there  can  be  no  assignee.  The  indorse- 
ment is  a  new  contract  between  the  indorser 
and  the  indorsee;  and  when  this  contract  it 
made,  it  can  no  more  be  impaired  than  the  con- 
tract between  the  maker  and  the  payee  of  the 
note. 

A  promise  to  imlv  \o  K.  ^  <n  )b!^  %M\vnft^  Va 
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no  eontract  with  the  assignee,  until  tlie  new 
contract  of  assignment  be  made.  The  promiHo 
is  to  pay  to  the  indorsee,  if  the  pavee  of  tiie 
note  shall  indorse  it.  But  the  payee  is  under  no 
obligation  to  indorse  the  note.  And  if  there 
be  no  obligation,  how  can  it  be  impaired?  A 
eontract  binds  a  party  either  to  do  or  not  to  do 
a  certain  thing.  The  maker  of  the  note,  on  a 
certain  contingency,  binds  himself  to  pay  the 
indorsee,  and  that  contingency  depends  upon 
the  will  of  the  payee ;  but  until  that  will  is  ex- 
ercised, there  is  no  obligation  by  the  maker. 
The  payee  has  power  to  oind  the  maker  of  the 
note  to  pay  its  contents  to  some  other  person; 
but  until  that  power  is  exercised,  there  is  no 
contract  which  can  be  impaired. 

Suppose  a  power  of  attorney  was  given  to  A 
by  B,  to  enaUe  him  to  bind  B,  by  a  written  in- 
strument, to  do  a  certain  thing  which  may  le- 
gally be  done,  but,  before  the  instrument  is  ex- 
ecuted, the  thing  is  made  unlawful;  does  thia 
impair  the  obligation  of  the  contract?  The  in- 
itrument  contemplated  haa  no  existence;  B 
cannot  complain  that  he  has  not  been  bound  to 
do  the  act,  and  on  what  ground  can  A  com- 
plain? Is  his  contract  impaired?  He  has  no 
contract.  He  had  the  power  to  make  a  con- 
tract, which  he  failed  to  exercise.  And  this  is 
the  principle  involved  in  the  case  now  under 
consideration.  The  payee  had  a  discretionary 
886*]  power  to  bind  the  maker  of  the  *note, 
but  he  did  not  exercise  it  until  the  assignment 
of  the  note  was  made  illegal.  Is  a  mere  power 
of  attorney  to  make  a  contract  within  the  Con- 
ititution?  It  is  essential,  to  constitute  a  con- 
tract, that  there  shall  be  two  parties  bound  by 
it.  Now,  the  payee  is  not  bound  to  assign  the 
note,  though  tne  maker  has  authorized  him  to 
assign  it.  This,  then,  is  a  mere  power  to  make 
a  contract,  which  may,  or  may  not,  at  the  dis- 
cretion of  the  payee,  be  exercised.  It  is  a  mere 
unexecuted  power  to  make  a  contract,  and  is, 
in  my  judgment,  not  within  the  Constitution. 

If  the  charter  of  the  bank  had  contained  a 
special  provision,  authorizing  it  to  assign  prom- 
issory notes,  no  subsequent  act  of  the  Lejpsla- 
ture  could  repeal  or  modify  such  provision, 
against  the  consent  of  the  bank. 

Mr.  Justice  Daniel: 

Dififering  from  the  majority  of  the  court  in 
the  decision  just  pronounced,  I  might,  never- 
theless, have  been  disposed  to  acquiesce  in  that 
decision,  bad  it  related  to  questions  merely  of 

Eroperty  or  of  individual  interests;  but  em- 
racing  as  it  does  a  construction  of  the  Consti- 
tution, and  annulling  at  the  same  time  a  legis- 
lative act  of  a  sovereign  State,  I  cannot  feel 
warranted  in  yielding  by  silence  a  seeming  ap- 
probation of  conclusions  which  m^  judgment  en- 
tirely repels.  My  deliberate  opinion,  then,  is, 
that  the  statute  of  Mississippi  of  February  21st, 
1840,  by  its  seventeenth  section,  comes  not  in 
conflict  with  the  tenth  section  of  the  first  arti- 
cle of  the  Constitution;  that  it  in  no  wise  im- 
pairs the  obligation  of  any  contract  between 
the  State  and  the  Mississippi  Railroad  Compa- 
ny, formed  by  grant  of  the  charter  of  that  com- 
pany, nor  as  existing  with  the  plaintiffs  in  er- 
ror as  claiming  under  them.  An  elaborate  re- 
view of  the  arguments  on  which  the  preten- 
glona  of  the  plaintiffs  in  error  are  urged  is  not 
Aere  deemed  necessary,  nor  will  I  enter  mucYv 
ia  detmil  upon  tbiB  ntLaoxm  b^  which  ihoa«  liga- 


ments appear  to  he  met  and  overthrown,  but 
will  content  myself  with  succinctly  sluting  the 
deciHive  conclusions  of  my  own  mind  upon  the 
only  question  properly  presented  by  this  record, 
and  the  legal  grounds  on  which  those  conclu- 
sions are  bottomed.    The  rights  of  the  plain- 
tilTs  in  error,  whatever  they  may  be,  it  must  be 
borne  in  mind,  are  derived  from  the  charter  of 
the  Mississippi  Railroad  Company,  or  from  that 
of  the  Planters'  Bank  of  MjssisHippi,  as  sup- 
posed to  possess  rights  and  power  more  com- 
prehensive than  those  vested  in  the  former  com- 
pany; but  from  whichsoever  of  those  compa- 
nies the  plaintiffs  in  error  may  choose  to  de- 
duce their  rights,  these  must  be  restricted  to  the 
rights  and  authority  vested  in  the  source  from 
which  they  are  •drawn.    }3oth  the  3ktis-  ['33 7 
sissippi   Railroad  Company   and   the   Planters' 
Bank   of   Mississippi   are   corporations  created 
by  statute,  deriving  their  existence  and  every 
power  and  attribute  they  ever  possessed  from 
the  laws  which  gave  them  existence,  and  from 
these  only.    The  doctrine  has  been   lonar  and 
repeatedly  affirmed  by  this  court,  that,  m  in- 
terpreting the  powers  and  rights  of  corpora- 
tions, an  essential  distinction  must  be  taken 
between  corporations  existing  by  the  common 
law  (often,  nay,  necessarily,  traceable  to  a  re- 
mote and  obscure  antiquity),  and  those  which 
are  created  by  statute,  whose  constitutions  and 
powers  are  defined  and  ascertained  by  acoeaei- 
ble  and  visible   proofs.    Into  the  composition 
or  practices  of  the  former,  tradition,  implica- 
tion, or  usage  may  enter,  and  thus  give  room 
for  assumptions  of  power;  with  respect  to  the 
latter,  no  such  rule,  or  rather  misrule,  has  ob- 
tained or  been  permitted,  especially  by  the  set- 
tled decisions  of  this  day.    The  adjudicationa 
of  this  court,  as  has  been  already  stated,  are  toc^ 
explicit  to  admit  of  doubt  on  this  subject.  Thu^ 
in  the  case  of  Head  and  Amory  v.  'ihe  Prov\^ 
dence  Insurance  Company,  2  Cranch,  127  Chi^^ 
Justice  Marshall  says:  ^'Without  ascribing  ^^^ 
this  body  (the  Insurance  Company),  which    Y^ 
its  corporate  capacity  is  the  mere  creature     _? 
the  act  to  which  it  owes  its  existence,  all  ^i^ 
qualities  and  disabilities  annexed  by  the  c^w^^ 
mon  law  to  ancient  institutions  of  this  sor^    j/ 
may  correctly  be  said  to  be  precisely  what    Jl^ 
incorporating  act  has  made  it;  to  derive  all  |^ 
powers  from  that  act,  and  to  be  capable  of  ^^, 
erting  its  faculties  only  in  the  manner  whicfi 
that  act  authorizes.    To  this  source  of  its  ^. 
ing,  then,  we   must   recur,  to  ascertain  poir. 
ers,  and  to  determine  whether  it  can  complete 
a  contract  by  such  communications  as  are  in 
this  record." 

In  the  case  of  Dartmouth  College  t.  Wood- 
ward, 4  Wheat.  630,  it  is  said  by  the  coart, 
that  '*a  corporation  is  an  artificial  being,  in- 
visible, .intangible,  and   existing  only  in  con- 
templation of  law.    Being  a  mere  creature  of 
the    law,    it    possesses    only    those    propertiei 
which  the  charter  of  its  creation  confers  upon 
it,  either  expressly  or  as  incidental  to  its  very 
existence."    In  the  case  of  The  Bank  v.  Dand- 
ridge,   12  Wheat.   64   this  court   said:  "What- 
ever ma^  be  the  implied  powers  of  aggri'gate 
corporations  at  the  common  law  and  the  modes 
by  which  those  powers  are  to  be  carried  into 
operation,  corporations  created  by  statute  muat 
depend,  both  for  their  powers  and  the  mode  of 
fex,eTC\a\Tv^  iViem,  u^on  the  true  construction  of 
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Angaria  ▼.  Earle,  13  Peters,  587  the  several 
authorities  just  mentioned  are  cited  in  the 
opinion  of  the  court;  all  of  them  approved, 
SS8*]  and  none  of  them,  *it  is  presumed,  will 
be  questioned  as  not  laying  down  the  law  with 
perfect  accuracy. 

Such  being  the  well  settled  rule  of  this  court 
with  respect  to  statutory  corporations,  let  us 
inquire  into  its  oneration  on  the  case  before  us. 
Neither  bv  the  charter  granted  to  the  Missis- 
sippi Railroad  Company,  or  to  the  Planters' 
Bank  of  Mississippi,  nor  to  any  other  banking 
corporation  within  the  State,  was  the  power 
crer  directly  given  to  assign  bonds,  bills,  or 

gromissory  notes.     Is   this   power  necessarily 
nplied  in  any  of  the  express  grants  contained 
in  the  charters  now  under  consideration  T     It 
is  admitted  on  all  sides  that  the  clause  in  this 
charter  of  the  Planters'  Bank  which  authorizes 
the   bank  to  discount  bills   of  exchange  and 
notes,  and  to  make  loans,  contains  no  such  di- 
rect grant;  but  it  is  said  that  the  bank  is  au- 
thorized  to  possess  and   receive  lands,   rents, 
tenements,  hereditaments,  goods,  chattels,  and 
effects,   to  a  certain   amount,   and   to  grant, 
demise,  alien,  or  dispose  of  the  same  for  the 
good  of  the  bank;  and  that  this  authority  con- 
fers the  power  of  assigning  notes  discounted 
by  the  corporation.    Could  the  doctrine  of  im- 
plied powers,  in  contravention  of  the  express 
decisions  of  this  court  just  cited,  be  extended 
in  its  utmost  latitude  to  these  statutory  corpo- 
rations, still  it  would  seem  difficult,  even  by 
the  greatest  violence  of  construction,  to  torture 
the  language  of  this  charter  into  an  expression 
of  the  meaning  here  ascribed  to  it.    The  right 
to  acquire  and  to  dispose  of  effects  cannot,  by 
the  natural  import  of  language,  nor  by  any  re- 
ceived   intendment,    be    made   to    signify    the 
power  to  discount  bills  and  notes ;  much  less  can 
it  be  interpreted  to  mean  the  power  to  trans- 
fer bills  and  notes  discounted,  or  securities  of 
gay  description,  and  beyond  this,  even,  the  pow- 
er  (in  opposition  to  the  principles  of  the  coni- 
non  law  in  reference  to  choses  in  action;   of 
investing  the  assignee  with  the  right  of  main- 
taining an  action  at  law  in  his  own  name.    The 
extravagance  of  the  construction  contended  for 
on   behalf  of  the  plaintiffs  may   be  seen   by 
bringing  it  to  another  test.     Let  it  be  sup- 
posed that  the  charters  of  these  companies  con- 
tained not  one  word  about  rights  and  powers 
of  banking,  as  then  permitted  to  other  corpora- 
tions in  the  State  of  Mississippi ;  suppose,  too, 
they  had  been  silent  as  to  any  right  to  discount 
bills  and  notes,  and  had  been  limited  to  the 
simple  power  of  receiving  and  possessing  goods, 
chattels,  and  effects,  and  of  disposing  of  such 
eflicts  for  the  good  of  the  bank;  would  it  be 
pretended  that,  under  this  latter  provision,  the 
power  of  discounting  bills  or  notes,  or  of  dis- 
counting at  all,  was  given  by  the  mere  import 
of  the  word  "effects" — that  the  power  of  re- 
viving and  disposing  of  effects  meant  the  pow- 
er of  discounting  bills  and  notes?       This  can 
8S9*]   •hardly   be   pretended.     If,   then,  this 
term  be  not  synonymous  with  the  words  "bills" 
snd  "notes'  when  taken  in  connection  with  the 
power  of  discounting  and  of  making  loans,  how 
can  it  become  so  by  being  connected  with  the 
right  of  acquisition  and  enjoyment,  or  with  the 
jns  disponendi?     The  power  to  sell  or  assign 
discounted  notes  eannot  be  deduced  from  the 


clause  in  the  diarter  which  authorizes  tlit  t» 
ercise  of  the  usual  banking  powers  granted  ta 
the  banks  of  Mississippi,  firat,  because  in  no 
charter  mnted  by  tiie  State  is  it  shown  that 
such  a  right  is  expressly  conferred;  second,  it 
is  manifest  that  a  traffic  in  the  sale  of  its  own 
paper,  or  in  notes  or  bills  discounted,  is  eon* 
formable  neither  with  the  regular  functions  of 
a  bank,  nor  reconcilable  with  the  purposes  of 
its  institution.  Banks  are  usually  created  for 
the  purpose  of  making  loans,  and  this  in  a 
medium,  in  theory  at  leasts  equal  to  money; 
not  for  the  purpose  of  borrowing,  or  of  raising 
means  to  eke  out  their  daily  existence  by  selling 
off  their  securities  or  their  own  paper.  Their 
establishment  rests  upon  the  idea  of  their  pos- 
sessing funds  of  their  own  as  the  foundation  of 
their  credit  and  of  their  circulation.  The  prao- 
tice  of  becoming  brokers  for  the  sals  of  their 
own  paper  or  the  paper  of  their  customers,  to 
put  themselves  in  funds,  is  not,  therefore,  one 
of  their  regular  fimctions,  and  can  flow  only 
from  an  abuse  of  these  functions,  and  is  a 
perversion  of  the  Intimate  ends  of  their  crea- 
tion. So,  too,  it  IS  entirely  inadmissible  to 
place  this  practice  of  brokerage  bv  the  bank 
upon  the  mere  absence  of  an  inhibition  in  the 
charter;  such  a  mode  of  reasoning  cuts  up  en- 
tirely the  admission  that  the  banks  have  no 
power  except  such  as  is  expressly  granted  or 
necessarily  implied.  The  fallacy  of  Uie  idea, 
that  the  right  to  dispose  of  effects  conferred  by 
the  charter  of  the  Planters'  Bank  implied  the 
right  of  an  habitual  and  unrestricted  sale  or 
brokerage  of  discounted  notes,  is  exposed  by 
adverting  to  another  provision  of  the  charter, 
by  which  the  amount  of  effects  of  every  kind 
which  the  bank  was  permitted  to  acquire  and 
dispose  of  was  positively  limited  to  a  specified 
amount.  The  power  of  the  bank  being  tnus  re- 
stricted, that  power  could  by  no  sound  reason- 
ing be  made  coincident  or  co-extensive  with 
regular  and  permanent  operations  on  the  part 
of  this  corporation;  for  if  its  banking  powers 
were  deducible  from  such  a  limited  privilege, 
or  were  dependent  upon  it,  of  course,  when  this 
permitted  limit  should  be  attained,  the  opera- 
tions of  the  bank  would  be  at  an  end.  it  Is 
clear,  therefore,  that  these  corporations,  re- 
stricted as  are  all  statutory  eorporations  un- 
der the  decisions  of  this  court,  to  the  express 
grants  contained  in  their  charters,  and  to  im- 
plications necessary  to  and  inseparable  from 
those  grants,  never  were  by  the  provisions  of 
*  their  charters  invested  with  the  power  [*S40 
to  assign  bills  or  notes,  and  much  less  by  such 
assignment  to  invest  their  assignee  with  the 
right  of  suing  at  law;  that  whatever  power  of 
assignment  these  corporations  at  any  time  may 
have  possessed,  and  whatever  the  effect  im- 
plied m  such  assignment,  both  were  conferred 
upon  them  in  common  with  all  oUier  persons* 
natural  or  artificial,  within  the  State,  by  a 
general  public  law,  subject  at  all  times  to  modi* 
fication  or  repeal  by  the  authority  which  enact- 
ed it.  Vide  section  12  of  the  statute,  Howard 
and  Hutchinson's  Laws  of  Misidssippi,  p.  878.) 
The  actual  repeal  of  such  a  statute  cannot 
correctly  be  regarded  as  the  violation  of  any 
vested  right,  or  the  impairing  of  the  obligation 
of  a  contract,  for  no  one  can  claim  to  have  a 
perfect  and  vested  right,  through  all  future 
time^  in  the  mere  capacity  \a  4o  %a^  %jeX>  Vvm^ 
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the  absence  of  a  law  forbidding^  that  act    A 

Iiretension  like  this  would  forestall  and  prevent 
egislation  upon  every  subject.  A  wholly  dif- 
ferent  state  of  things  would  have  existed  had 
the  assignment  to  the  plaintiffs  been  made  an- 
terior to  the  repeal  of  the  statute,  for  then  the 
rights  of  these  parties  would  have  been  vested 
and  complete;  but  the  assignment  was  in  this 
instance  subsequent,  by  more  than  a  year,  to 
the  passage  of  the  repealing  statute,  was  a  new 
and  separate  contract,  and  entered  into  with 
necessary  knowledge  of  its  provisions,  and 
made  apparently  in  defiance  thereof.  This 
view  of  the  question  is  clearly  and  forcibly  pre- 
sented by  the  Supreme  Court  of  Louisiana,  in 
the  case  of  Hyde  et  aL  v.  Planters'  Bank  of 
Mississippi,  8  Robinson,  416,  a  case  arising 
upon  the  laws  and  charters  now  under  consid- 
eration, and  in  all  its  features  essentially,  nay, 
mutato  nomine,  literally,  the  same  with  the 
present.  It  has  been  said,  that^  in  the  case 
from  8  Robinson,  the  note  was  made  after  the 
enactment  of  the  repealing  statute^  I  think  that 
this  statement  is  not  warranted  by  the  state- 
ment of  facts  in  that  case.  Certainly  the  rea- 
soning of  the  court  rests  on  no  such  hyx)othe- 
sis,  for  it  covers  the  whole  of  the  language  and 
policy  of  the  statute  of  Mississippi,  and  vindi- 
cates them  to  the  utmost  extent.  In  this  case, 
the  note  was  assigned  after  the  enactmei^t  of 
the  repealing  law,  and  with  full  knowledge 
thereof,  and  the  assignment  was  an  independ- 
ent and  posterior  contract  which  the  law  had 
forbidden.  The  question,  then,  as  to  the  valid- 
ity of  the  statute  of  Mississippi  seems  to  re- 
solve itself  into  this  inquiry,  whether  a  sover- 
eign State  of  this  Union  possesses  the  right 
within  her  own  territory  to  regulate  the  forma- 
tion of  contracts,  to  define  the  rights  and  in- 
terests such  contracts  shall  give  to  the  parties 
thereto,  and  to  declare  the  modes  and  extent  in 
and  to  which  these  may  be  enforced  by  her  own 
S41*]  tribunals.  *To  such  an  inquiry  I  can 
give  none  but  an  affirmative  answer;  and  any 
other,  I  feel  assured,  is  not  evoked  either  by 
the  language  or  spirit  of  the  federal  Constitu- 
tion, and  would  be  highly  unjust  and  incon- 
venient with  respect  to  the  States. 

With  regard  to  the  plaintiffs  in  error  no  in- 
justice nor  hardship  of  any  kind  Is  perceived  in 
enforcing  against  them  the  provisions  of  the 
statute  of  1840.  In  the  first  place,  they  have, 
with  full  knowledge  of  the  law,  placed  them- 
selves directly  in  the  attitude  of  resistance 
thereto;  for  they  have  entered  into  an  agree- 
ment explicitly  inhibited  upon  grounds  of  pub- 
lie  policy,  and  this  long  after  such  inhibition 
was  proclaimed  to  every  person  within  the 
State.  In  the  next  place,  tnere  surely  can  be 
BO  merit  in  a  combination,  tiie  effects  and 
manifest  purposes  of  which  were  to  deny  to 
the  holders  of  the  notes  of  these  banking  corpo- 
rations the  power  of  making  payment  to  them 
in  their  own  currency,  and  to  enable  the  latter 
to  seise  or  to  appropriate  to  themselves  or  their 
favorites  the  substance  of  those  very  noto  hold- 
ers to  whom  such  right  of  payment  was  denied. 
A  proceeding  thus  subversive  of  justice  has  not 
been  heretofore  sanctioned  by  this  court,  and  in 
one  instance  has  been,  to  a  certain  extent — 
Ittdepd,  as  I  think,  to  the  whole  length  of  the 

preheat  emae-^direcHj  eondemned*    The  ease  of 
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The  United  States  v.  Robertson,  6  Peters,  641, 
was  a  case  in  which  a  judgment  had  becoi  r^ 
covered  by  the  United  States  against  the  Bank 
of  Somerset  for  an  amount  of  money  which  had 
been  deposited  by  a  collector  in  that  bank.    By 
an  act  of  Congress  of  the  year   1818,  it  was 
provided  that  in  any  suit  thereafter  instituted 
by   the   United   States   against  any   corporate 
body  for  the  recovery  of  money  upon  any  bill, 
note,  or  other  security,  it  should  be  lawful  to 
summon  as  garnishees  the  debtors  of  such  cor- 
poration, who  were  required  to  state  on  oath 
the  amount  in  which  they  stood  indebted  at  the 
time    of    serving    such    summons,    for    which 
amount  judgment  should  be  entered  in  favor 
of  the  United  States,  in  the  same  manner  at  if 
it  had  been  due  and  owing  to  the  United  States. 
On  the  0th  of  February,  1819,  a  year  after  the 
act  of  Congress  giving  the  remedy  by  attach- 
ment to  the  United  States,  the  Legislature  of 
Maryland  passed  an  act  declaring  that,  in  pay- 
ment of  any  debt  due  to  or  judgment  obtained 
by  a  bank  within  that  State  the  notes  of  such 
bank  should   be  received.     Attachmento  were 
laid  in  behalf  of  the  United  States,  after  their 
judgment  against  the  Bank  of  Somerset,  on 
debts  in  the  hands  of  various  debtors  to  the 
bank,  and  on  some  of  these  attachmento  judg- 
ments had  been  obtained.     It  was  cont^d^l 
in  behalf  of  these  garnishees,  that  they  had  a 
right  to  discharge  their  debts  in  the  notes  of 
the  Bank  of  Somerset,  as  well  in  those  cases 
in  *  which  judgment  had  been  obtained  [*S4S 
on  atachment  by  the  United  States  as  in  those 
wherein  there  were  no  judgments.     Upon  this 
question  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court    (p.  650),   remarks, 
first,  upon  the  Act  of  Congress,  of  1818,  ''That 
it  operates  a  transfer  from  the  bank  to  the 
United  States  of  those  debts  which  might  be 
due  from  the  persons  who  should  be  smnmoned 
as  garnishees,    lliey  become,  by  the  service  of 
the  summons,  debtors  of  the  United  States,  and. 
cease  to  be  debtors  of  the  bank.    But  they  owe^ 
to  the  United  States  precisely  what  they  owei^ 
to  the  bank,  and  no  more."  2.  "That  the  Ac% 
of  the  Legislature  of  Maryland  of  1819,  ao  far 
as  respccU  debts  on  which  judgmento  hiave  not 
been  obtained,  embodies  the  general  and  jnat 
principles  respecting  effects,  which  are  of  coq. 
roon  application.     Every  debtor  may  pay  his 
creditor  M'ith  the  notes  of  that  creditor.    Thej 
are  an  equitable  and  legal  tender.     So  far  la 
these  notes  were  in  possession  of  the  debtor  at 
the  time  he  was  summoned  as  garnishee,  they 
form  a  counter  claim,  which  diminishes  the  debt 
due  to  the  bank  to  the  extent  of  that  oountet 
.claim.    But  the  residue  becomes  a  debt  to  Uis 
United  States,  for  which  judgment  is  to  be  ren- 
dered. May  this  judgment  be  discharged  by  the 
paper  of  the  bank  t  On  this  subject  the  eourt  are 
divided.    Three  of  the  judges  are  of  opinion,  that, 
by  the  nature  of  the  contract,  and  by  the  oper- 
ation of  the  act  of  Maryland  upon  it,  an  origmal 
right  existed  to  discharge  the  debt  in  the  note^. 
of  the  bank,  which  original  right  remains  ii 
full  force  against  the  United  Stotes,  who  coro< 
in  as  assignees  in  law,  and  not  in  fact,  an« 
who  must  therefore  stand  in  the  place  of  tl^ 
bank.    Three  of  the  judges  are  of  opinion 
the  right  to  pay  the  debt  in  the  notes  of  t1 
I  bank  does  not  enter  into  the  oontracL"    Mi^  ■ 
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sot  this  decision,  I  inquire,  be  considered  aa 
substantially  oovering  the  whole  ground  of  the 
eaae  before  usT  For,  after  statins  that  the  gar- 
niahees  became  by  the  service  of  the  summons 
the  debtors  of  the  United  States,  and  ceased  to 
be  the  debtors  of  the  bank,  it  ooes  on  to  de- 
clare, that  they  owed  to  the  united  States 
what  they  owed  to  the  bank,  and  nothing  more; 
that,  by  the  just  and  general  principles  of  set- 
off, every  debtor  may  pay  his  creditor  with  the 
notes  of  that  creditor,  which  as  to  him  are  an 
equitable  and  legal  tender.  And  by  the  unan- 
imous declaration  of  the  court,  not  until  after 
the  claim  against  the  garnishee  was  carried  in- 
to a  judgment,  and  after  the  allowance  of  all 
rights  of  tender  and  set-off  in  the  notes  of  the 
bank,  could  payment  be  coerced  from  him  in 
any  other  medium  than  the  notes  of  the  bank. 
One  half  the  court  deemed  the  garnishee,  even 
after  judgment,  entitled  to  the  same  privileges 
against  the  creditor  of  the  bank  which  he  pos- 
S4S*]  sessed  *against  the  bank  itself.  This 
right,  as  between  note  holders  and  the  as- 
signees of  a  failing  or  insolvent  bank,  is  fully 
sustained  by  the  Court  of  Appeals  of  Maryland 
in  the  case  of  The  Union  Bank  of  Tennessee  v. 
Elicot,  Morris,  A  Gill,  6  Gill  A  Johns.  364,  and 
in  that  of  The  Bank  of  Maryland  v.  Ruff,  7  lb. 
448,  in  which  last  case  the  authority  of  this 
court  is  relied  on.  But,  at  all  events,  the  prin- 
ciples of  these  decisions  are  broad  enough  to 
T&dicate  the  legislation  of  Mississippi,  and 
the  objects  of  that  legislation,  a^inst  the  im- 
putation of  oppression  or  hardships  as  respects 
these  plaintiCTs,  and  all  who  may  occupy  a  sim- 
ilar position,  if  legislation  can  need  vindication 
or  apology,  the  purposes  of  which  are  to  pre- 
vent, if  possible,  the  paper  of  these  corpora- 
tions, spread  over  the  community  by  them, 
from  utterly  perishing  on  the  hands  of  the  note 
holder,  and  to  disappoint  dishonest  combina- 
tions to  set  the  public  laws  at  defiance,  and, 
further,  to  oppress  and  ruin  the  note  holder 
by  taking  his  property,  and  leaving  him  the 
worthless  and  false  and  simulated  representa- 
tives of  an  equivalent. 

I  am  of  the  opinion  that  the  Judgment  of  the 
Supreme  Court  of  Ifississippi  should  in  both 
these  cases  be  affirmed. 

Order. 

The  Planters'  Bank  v.  Sharp  et  al. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  High  Court  of 
Errors  and  Appeals  of  the  State  of  Mississippi, 
and  was  ar^ed  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
IDgh  Court  of  Errors  and  Appeals  in  this 
cause  be,  and  the  same  is  hereby  reversed,  with 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  court,  to  be  pro- 
ceeded with  in  conformity  to  the  opinion  of 
this  court,  and  as  to  law  and  justice  shall  ap- 
pertain. 

Order. 

Baldwin  et  al.  t.  Payne  et  aL 

This  cause  oame  on  to  be  heard  on  the  tran- 
•erfpt  of  the  record  from  the  Hiffh  Court  of 
Krrors  and  Appeals  of  the  State  of  Mississippi, 
•ad  was  argued  1^  counsel  i  on  oonsideratioa 
IS  Ii.     ~ 


whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
High  Court  of  Errors  and  Appeals  reversing 
the  judgment  of  the  Circuit  Court  of  Jefferson 
County  in  this  cause  be,  and  the  same  is  here- 
by reversed,  with  costs,  and  held  as  entirely 
void,  and  that  the  said  judgment  of  the  said 
Circuit  Court  of  Jefferson  County  be  in  all 
things  affirmed  and  *remain  in  full  [*S44 
force  and  virtue,  the  said  judgment  of  the  said 
High  court  notwithstanding;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  High  Court  of  Errors  and  Appeals,  to 
be  proceeded  with  in  conformity  to  the  opinion 
of  this  court,  and  as  to  law  and  justice  shall 
appertain. 


THE  NEW  JERSEY  STEAM  NAVIGATION 
COMPANY,  Respondents  and  Appellants, 

T. 

THE    MERCHANTS'    BANK    OF    BOSTON, 

Libelants. 

Common  carrier — owner  of  spede,  employing 
expressman  to  carry  may  maintain  suit  for 
loss  against  owners  of  steamboat,  contracted 
with  by  expressman— owner's  rights  con- 
trolled by  such  contract — stipulation  that 
carrier  is  not  responsible  for  loss,  does  not 
excuse  from  ordinary  care — ^U.  8.  courts,  ad- 
miralty jurisdiction  over  libels. 

A  decree  of  the  Circuit  Court  of  Rhode  Island 
affirmed,  which  was  a  Judorment  upon  a  libel  In 
personam  against  a  steamooat  company  for  the 
loss  of  specie  carried  In  their  hoat  by  one  of  the 
persons  called  "express  carriers,"  and  lost  Ij  0re 
in  Long  Island  Sound. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Rhode  Island,  in  the  ezerdse  of  admiralty  ju- 
risdiction. 

In  February,  1839,  the  State  of  New  Jersey 
chartered  a  company  by  the  name  of  The  New 
Jersey  Steam  Navigatiota  Company,  with  a 
capital  of  five  hundrM  thousand  dollars,  for  the 
purpose  of  purchasing,  building,  repairing,  and 
altering  anv  vessel  or  vessels  propelled  by 
steam,  and  In  the  navigation  of  the  same,  etc., 
etc.;  under  which  charier  they  became  propri- 
etors of  the  steamboat  Lexington. 

On  the  1st  of  August,  1839,  the  following 
agreement  was  made: 

"This  agreement,  made  and  entered  into  this 
1st  day  of  August,  A.  D.  1839,  in  the  city  of 
New  York,  by  William  P.  Hamden,  of  Boston, 
Massachusetts,  on  the  one  part,  and  Ch.  Over- 
ing  Handy,  President  of  the  New  Jersey  Steam 
Navigation  Company,  of  the  other  part,  wit- 
nesseth: 

*<That  the  said  William  F.  Hamden,  for  and 
in  consideration  of  the  sum  of  two  hundred  and 


NoTB. — From  what  liability  a  contract,  that  a 
common  carrier  Is  not  to  be  responsible  for  loss  or 
damage,  exonerates. 

A  special  contract  between  the  owner  of  goodf 
and  a  common  carrier,  limiting  the  common  law 
llabtll^  of  the  latter.  Is  valid.  Davidson  v.  Gra- 
ham, 2  Ohio  8t  ISl :  Nicholson  ▼.  Wlllan,  0  Bast 
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fifty  dollars  per  month,  to  be  paid  monthly  to 
the  said  New  Jersey  Steam  Narigation  Com- 
pany, is  to  have  the  privilege  of  transporting 
in  the  steamers  of  said  company,  between  New 
York  and  Providence,  via  Newport  and  Ston- 
ington,  not  to  exceed  once  on  each  day,  from 
New  York  and  from  Providence,  and  as  less 
frequently  as  the  boats  may  mn  between  and 
from  said  places,  one  wooden  orate,  of  the  di- 
mensions of  five  feet  by  five  feet  in  width  and 
height,  and  six  feet  in  length  (contents  un- 
known), until  the  31st  of  December,  A.  D. 
1839,  and  from  this  date. 

"The  following  conditions  are  stipulated  and 
S45*]  agreed  to,  as  *part  of  this  contract,  to 
wit:  The  said  crate,  with  its  contents,  is  to  be 
at  all  times  exclusively  at  the  risk  of  the  said 
William  F.  Hamden;  and  the  New  Jersey 
Steam  Navigation  Company  will  not,  in  any 
event,  be  responsible,  either  to  him  or  his  em- 
ployers, for  tbe  loss  of  any  goods,  wares,  mer- 
chandise, money,  notes,  bills,  evidences  of  debt, 
or  property  of  any  and  every  description,  to 
be  conveyed  or  transported  by  him  in  said 
crate,  or  otherwise,  in  any  manner,  in  the  boats 
of  the  said  company. 

"Further,  that  the  said  Hamden  is  to  attach 
to  his  advertisements,  to  be  inserted  in  the  pub- 
lic prints,  as  a  common  carrier,  exclusively  re- 
sponsible for  his  acts  and  doings,  the  following 
notice,  which  he  is  also  to  attach  to  his  re- 
ceipts or  bills  of  lading,  to  be  given  in  all  cases 
for  goods,  wares,  and  merchandise,  and  other 
property  committed  to  his  charge,  to  be  trans- 
ported in  said  crate  or  otherwise: 

**  Take  notice, — William  F.  Hamden  is  alone 
responsible  for  the  loss  or  injury  of  any  arti- 
sles  or  property  committed  to  his  care;  nor 
Is  any  nsk  assumed  by,  nor  can  any  be  at- 
tached to,  the  proprietors  of  the  steamboats 
in  which  his  crate  may  be,  and  is  transported, 
in  respect  to  it  or  its  contents,  at  any  time/ 

'^Further,  that  the  said  Hamden  is  not  to 
violate  any  provisions  of  the  postoflice  laws, 
nor  to  interfere  with  the  New  Jersey  Steam 
Navigation  Company  in  its  transportation  of 


letters  and  papers,  nor  to  carry  any  powder, 
matches,  or  other  combustible  materials  of  any 
kind,  calculated  to  endanger  the  safety  of  aM 
boats,  or  the  property  or  persons  on  board  of 
them. 

"And  that  this  contract  may  be  at  any  time 
terminated  by  the  New  Jersey  Steam  Naviga- 
tion Company,  or  by  the  said  Hamden,  upon 
one  month's  notice  given  in  writing. 

"Further,  that  a  contract  made  by  the  said 
Hamden  with  the  Boston  and  New  York  Trans- 

gortation  Company,  on  the  5th  day  of  July,  A. 
K   1839,  is  hereby  dissolved  by   mutual  con- 
sent. 

"In  witness  whereof,  the  said  William  F. 
Hamden  has  hereunto  set  his  hsnd  and  seal, 
and  the  president  of  the  said  New  Jersey  Steam 
Navigation  Company  has  hereto  affixed  his  sig- 
nature and  the  corporate  seal  of  the  company. 
"Wm.  F.  Hamden,  [L.  8.] 

"Ch.  Overing  Handy,  President. 
"Sealed  and  delivered  in  presence  of 

**Ilo8well   E.  Lockwood." 

It  is  proper  to  remark,  that,  prior  to  tho 
date  of  this  agreement,  Hamden  had  made  a 
similar  one  with  the  Boston  and  *New  [*S4€ 
York  Transportation  Company,  which  becamo 
merged  in  the  New  Jersey  Steam  Navigation 
Company  on  the  1st  of  Au^st,  1839.  Ham- 
den, having  begun  to  advertise  in  the  newspa- 
pers in  July,  1839,  whilst  his  contract  with  the 
Boston  Company  was  in  force,  continued  to  uae 
the  name  of  that  company  in  the  following  ad- 
vertisement, which  was  inserted  in  two  of  the 
Boston  newspapers  until  the  end  of  the  year 
1839. 
"Boston  and  New  York  Express  Package  Car. 

— Notice  to  Merchants,  Brokers,  Booksellerii 

and  all  Business  Men. 

"Wm.  F.  Hamden,  having  made  arrange- 
ments with  the  New  York  and  Boston  Trans- 
portation, and  Stonington  and  Providence  Rail- 
road companies,  will  run  a  car  through  from 
Boston  to  New  York,  and  vice  versa,  via  Ston*- 
ington,  with  the  mail  train,  daily,  for  the  piir*> 
pose  of  transporting  specie,  small  packages  o^ 


507;  Grace  v.  Adams,  100  Mass.  606:  1  Am.  Rep. 
131 ;  Derwont  v.  Looniee,  21  Conn.  246. 

It  was  formerly  held  that  such  a  contract  was 
against  the  policy  of  the  law,  and  void.  Cole  v. 
Goodwin,  10  Wend.  761 ;  Gould  v.  Hill,  2  Hill,  N. 
T.  628;  Jones  v.  Voorhies,  10  Ohio,  145;  Fish  v. 
Chapman,  2  Kelly  (Ga.)  849;  Wyld  v.  Plckford.  8 
liees.  ft  W.  448 ;  Hinton  v.  Dlbbfn.  2  Q.  B.  646. 

But  the  doctrine  of  these  cases  has  been  express- 
ly overruled.  Dorr  v.  Steam  Nav.  Co.  4  Sandf.  N. 
T.  136;  8.  C.  8  N.  Y.  Leg.  Obs.  846;  8.  C.  11  N. 
T.  1  Kern,  486;  Parsons  v.  Monteath,  IS  Barb. 
868:  Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  B.  D. 
Smith.  N.  Y.  115;  Austin  v.  Manchester  Railway 
Co.  11  Eng.  Law  ft  Eq.  506;  Carr  v.  Lancashire 
Railway  Co.  7  Bz.  707 :  14  Eng.  Law  ft  Bq.  840 ; 
Peek  V.  North  Staffordshire  Rafiwaj  Co.  10  H.  L. 
Caa  473    494 

And  tlie  validity  of  an  express  contract  between 
the  owner  of  goods  and  a  carrier,  limiting  the  gen- 
eral responsibility  of  the  latter.  Is  well  established. 
Kimball  v.  Rutland  R.  R.  Co.  26  Vt  256;  Wallace 
V.  Matthews,  39  Ga.  617;  Reno  v.  Hogsn,  12  B. 
Mon.  Ky.  63;  Roberts  v.  Riley,  16  La.  Ann.  103; 
Mobile^  R.  Co.  v.  Welner.  49  Miss.  726;  Cam- 
den R.  K.  Co.  V.  Baldauf .  16  Penn.  St  67 ;  Falkp- 
nan  v.  Fargo,  66  N.  T.  642 ;  Wslker  v.  York  R.  R. 
Co.  8  Car.  ft  Kir.  279 ;  SUm  v.  Northern  R.  R.  Co. 
36  Eng.  Law  ft  Eq.  297;   14   C.  B.  297. 

A  common  carrier  may  limit  his  common  law  li- 
ability as  Insurer;  but  there  must  be  an  express 
agreement,  not  a  mere  notice,  and  the  limitation 
muiBot  extend  to  exempt  him  from  damages  for 
rtaml  Dogligenee  ot  blmeelt  or  his  servants.  The 
cMc,  Deadj,  17;  PJUUa  B.  B.  Cow  f .  Derby,  U 
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How.  486;  The  York  Company  v.  Central  Rallroa^ 
8  Wall.  107 ;  Walker  v.  The  Transportation  Co.  S 
Wall.  160;  Express  Company  v.  Komltse  Brothers 
8  Wall.  342;   Railroad  Company  ▼.  Manf.    Co.  10 
Wall.  818 :  Steamboat  New  World  v.  King,  16  How. 
460;  Mobile  and  Ohio   K.   U.    Co.   v.   Hopkins.  41 
Ala.  486. 

And  the  fact  that  the  bill  of  lading  contalss 
words  limiting  the  liability  is  not  enough,  without 

Broof  that  the  consignor  assonted.  The  PaciHe, 
^ady.  17 ;  Bostwick  v.  Baltimore  and  Ohio  R.  R. 
Co.  46  N.  T.  712 ;  Hill  v.  Syracuse  R.  R.  Co.  8 
Hon,  296. 

But  these  exemptions  from  liability  by  contract 
must  be  such  only  as  are  Just  and  reasonable  In 
the  eye  of  the  law.  Statute  17  ft  18  Vict.  ch.  SI. 
sec.  7 ;  Peed  v.  North  StaflTordshlre  Railway  Co.  10 
H.  L.  Cas.  478,  493 :  Railroad  Co.  v.  Lockwood,  IT 
Wall.  357:   S.  C.   10  Am.   Rep.  366. 

So,  a  common  carrier  cannot,  by  notice  or  spe- 
cial contract,  limit  bis  liability  so  as  to  exonersts 
him  from  responsibility  for  bis  own  negligence  or 
misfeasance,  or  that  of  Ms  servants  and  agento. 
Lalng  V.  Colder,  8  Penn.  St.  479 ;  Camden  and  Am- 
boy  K.  R.  Co.  V.  Baldaui.  in  Penn.  St  67;  Qoldey 
V.  Pa.  R.  R.  Co.  30  Penn.  St.  242;  Pa.  R.  R.  Co. 
V.  Henderson,  61  Penn.  St.  316 :  Famham  V.  Cam* 
den  R.  R.   Co.  66  Penn.  St.  68;   Empire  Transf. 
Co.  V.  Wamstitta  Oil  Co.  63  Penn.  St.  14  :  3  Am.. 
R.  616;  Knowlton  v.  Erie  R.  R.  Co.  19  Ohio  8t^ 
260 ;  2  Am.  Rep.  396 ;  Graham  v.  Davis,  4  Ohio  St^— . 
362 ;  Welsh  v.  Pittsburgh  R.  R.  Co.  10  Ohio  St.  76    = 
Jones  V.  Voorhies,  10  Ohio.  145 ;  Flllebrown  v.  ^^^ 
T.  EaVlwav  Co.  66  Me.  462 ;  Sager  v.  Portmon 
&1  ^e.  *liA\  ^\fi:&\«ii^  %wiX\i«rB.  %.,  ei.  Co.  v.  Hea' 
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(rf  clurgs.  A  responaibre  aigent  will 
pMB7  the  ear,  who  will  attend  to  purebuing 
Um  goods,  collecting  dnfti,  notes,  Rod  bills, 
uid  will  transact  any  other  business  that  may 
be  Intrusted  to  his  charge. 

'Tackages  for  Philadelphia,  Baltimore, 
Washington,  New  HsTsn,  Hartford,  Albany,  and 
Troy,  wilt  be  forwarded  immediately  on  ar- 
riral  b  New  York. 

"K.  B.— Wm.  F.  Hamden  Is  alone  respon- 
sible for  any  loss  or  injury  of  any  articles  or 
property  committed  to  his  care;  nor  Is  any  risk 
anaumed  by,  or  can  any  be  attached  to,  the 
Boston  and  New  York  Transportation  Com- 
pMny,  in  whose  steamers  his  crates  are  to  be 
transported.  In  respect  to  It  or  its  contents,  at 
any  fime." 

The  alwTe  mentioned  contract  with  tbe  New 
Jersey  Steam  Navigation  Company  being  about 
to  expire,  Hamden  addressed  letters,  on  tbe 
7th  and  16th  of  December,  to  the  President, 
expressing  a  desire  to  renew  it,  and,  on  the  3Ist 
of  December,  received  a  letter  from  Mr.  Handy, 
the  President,  renewing  the  contract  for  one 
year  from  the  1st  of  January,  1S40. 

The  New  Jersey  Company  also  published  tba 
following  notice: 

"Kotice  to  Shippers  and  Consignee*. 

"AB  good*,  freight,  baggage,  bank  bills, 
apede,  or  any  other  kind  of  property,  taken, 
■nipped,  or  put  on  board  the  steamers  of  the 
New  Jersey  Steam  Navigation  Company,  must 
be  at  the  risk  of  the  owners  of  such  good* 
freight,  baggage,  etc.;  and  all  freight  consisting 
of  good*,  wares,  and  merchandise,  «'  any  oth- 
er property  landed  from  the  steamers.  If  not 
S47*]  taken  away  'from  the  wharf  without 
delay,  will  be  put  under  eover  at  tbe  risk  of 
the  owner*  of  said  goods,  frei^t,  baggage,  ete., 
1a  all  respect*  whatsoever." 

The  bills  of  lading,  or  receipts  riven  by  the ' 
eompany,  were  in  the  following  form: 


"New    Jersey     Steam    Navigation     Company. 

"deceived  of on  board  the 

Steamer  ,  ,  master,  

marked  and  numbered  as  In  the  mar^n,  to  be 

transported  to ,  and  there  to 

be  delivered  to  or  assigna, 

danger  of  fire,  water,  breakage,  leakage, andaU 
Other  accidents  excepted)  and  no  package  whai- 
erer,  It  lost,  injured,  or  stolen,  to  be  deemed 
of  greater  value  than  two  hundred  dollar*. 

"Freight  a*  eustomaty  with  the  steamer*  ob 
this  line. 

"N.  B.— The  eompany  are  to  be  held  respon- 
sible for  ordittsry  care  and  diligence  only  In 
the  transportation  of  mereliandise,  and  other 
property,  shipped  or  put  on  board  the  boats  of 
this  line. 

"Dated  at the  ,  18-. 

"(Content*  unknown.)" 

In  January,  1340,  Hr.  Hamden  received 
from  the  Merchants'  Bank  In  Boston  a  'arge 
amount  of  oheelu  and  drafts  upon  New  York, 
which  he  was  to  collect  in  specie,  and  transmit 
the  proceeds  to  Boston. 

On  the  13th  of  January,  IS40,  the  sum  of 
eighteen  thousand  dotlare.  In  gold  and  silver 
com,  was  shipped  by  William  F.  Hamden,  and 
received  on  Iward  of  the  steamboat  Lexington, 
aaid  boat  being  the  property  of  the  New  Jersey 
Steam  Navigation  Company,  and  employed  in 
making  regular  trip*  between  New  York  and 
Stonington  in  Connecticut.  The  shipment  was 
made  at  New  York.  The  boat  left  New  York 
about  half  past  four  o'clock  In  the  afternoon, 
and  in  the  course  of  a  few  hours  a  Are  broke 
out,  which  totally  destroyed  the  boat,  the  live* 
of  nearly  all  the  paseengert  and  crew,  and  th* 
property  on  board.  The  money,  amongst  the 
other  property,  was  lost.  As  the  circumstance* 
under  which  the  lots  took  place  were  much 
commented  on  in  the  argument,  it  may  be 
,     ,  the  nan  '  "'     '  "     "  " 

Chester,  the  pilot,  who  « 

ypo  the  third  hiterrogatory  be  saith: 


om,  87  iDd.  448 ;  it 
SS  In«.  leoj  Ohio 
iDd.  4T1 :  IT  Am.  I 
V.  Beaton  R.  B.  Ci 
press  Co.  v.  Stettai 
67;  NaabTtiie  R. 
(Tenn.)  271 ;  Ketc 
S2  Uo.  890;  N.  O. 
Co.  SO  La.  302  1  Boi 


Conn.  flSj  PeA  v. 
r.  O.  V.  B.  R.  Cft 


_^j.  82S ;  BteeV 
V.   Cooper,   38  Ga-  3 

Blch.    fa.    CJ    286:  :o. 

1    Houst.    (Del.)    4<  18 

Barb.  S5S;  Moore  ' 

Tbat  a  common  c~..>c.  »-,  ^.~~>..  -.^^^  by 
eontract  (rom  UBbllit*  lor  loss  oecsafoosd  by  ordl- 
DU?  negligence  ties  been  h«ld  In  fAllowluK  essM: 
Bait.  JiOblo  a  R.  Co,  v.  Brad;.  82  Hd.  828)  Asb- 
more  v.  Pa.  etc.  Co.  4  Dateb.  (N.  J.)  180;  lAw- 
rence  v.  N.  Y.  etc.  R.  R.  Co.  36  Conn.  OB:  PeA 
We*ta,84_Cr         ---    -     ■■      ---..!--. 

._   ;  iiaL_    ,      . 

Kimball  V.  R.,  etc.,  R.  R.  Co.  SO  Tt.  42T. 

Bo  In  New  York  It  has  been  Held  that  b  com 
carrier  msr   stlpalste   tbe  eiemptlon  from  li 

throngb  bis  own  Degltseace  or  tbat  of  bis  servi 

HangGi  V.  DInimore,  56  N.  Y.  168:  Poacher  v. 
New  rork  Central  B.  R.  Co.  49  N.  Y.  263;  Knell 
V.  D.  a  B.  ateamshlp  Co.  I  Jones  *  Bp.  428. 

Coatiact  UmltlnE  ^Isbilltr  Is  valid  tt  Iree  from 
fn«4  or  ImposltiOB.     Dans  v.  H.  X.  C  R.  R.  Co. 

lAera  apoa  Sellverr  of  <»oas  tM  Befon  sblp- 
■•■t  Otmer  tfsUvsta  a  UU  oe  reealot.  UmltlBK  his 
as  Ii.  ed. 


.   Blrchard,  40  Vt  I 
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was  near  TTiinf  Ington  light -house,  some  four 
miles  cast  of  the  light,  and  between  forty  and 
fifty  miles  from  New  York.  It  was  about  half 
S48*]  *past  seven  o'clock  in  the  evening.  I 
know  the  hour,  because  we  always  take  down 
on  a  slate  the  hour  that  we  pass  every  light- 
house. This  was  the  business  of  the  pilot.  I 
was  in  the  wheel  house  when  I  heard  that  the 
boat  was  on  fire.  Some  one  came  to  the  wheel 
house,  and  told  the  wheelman  and  myself  that 
the  boat  was  on  fire.  I  stepped  out  of  the 
wheel  house  and  went  up  to  the  smoke  pipe.  I 
saw  the  fire  blazing  up  through  the  promenade 
deck,  around  the  smoke  pipe.  The  promenade 
deck  was  on  fire,  and  was  blazing  up  two  or 
three  feet.  I  looked  down  a  scuttle  which  went 
through  the  promenade  deck,  and  which  was 
about  three  or  four  feet  on  the  larboard  side,  a 
little  abaft  of  the  smoke  pipe;  it  was  not  ex- 
actly abreast  of  it  or  abaft  of  it,  but  quarter- 
ing. The  scuttle  led  down  between  the  after 
part  of  the  boiler  and  the  forward  part  of  the 
engine.  In  looking  through  the  scuttle  I  saw 
blaze  and  smoke,  as  if  she  was  on  fire  there.  I 
can't  say  whether  or  not  the  main  deck  was 
on  fire  at  that  time.  I  next  returned  to  the 
wheel  house,  and  hove  the  wheel  hard  over 
aport,  which  would  sheer  the  boat  to  the  south- 
ward, for  the  purpose  of  running  the  boat 
ashore  to  the  nearest  land,  which  was  Long 
Island  shore.  Just  as  I  ^ot  the  wheel  hove 
aport.  Captain  Chi  Ids  came  in  and  put  his  hand 
on  the  spoke  of  the  wheel.  As  he  took  hold  of 
the  wheel,  the  starboard  wheel  rope  gave  way. 
Within  an  instant  from  that  time,  the  smoke 
broke  into  the  wheel  house,  so  that  we  were 
obliced  to  leave  it.  Captain  Childs  went  out 
of  tne  wheel  house  and  went  aft,  and  I  did  not 
see  anything  of  him  after  that.  I  then  stepped 
out,  and  called  to  some  of  our  people  on  the 
forecastle  to  get  out  the  fire  engine.  They  got 
it  out.  I  then  told  them  to  get  out  the  hose 
and  the  fire  buckets.  The  fire  then  spread  so 
between  decks  that  they  could  not  get  at  the 
hose  or  buckets.  I  then  went  to  the  lifeboat, 
and  found  some  men  there  casting  off  the  lallh- 
ings  with  which  she  was  fastened  to  the  prome- 
nade deck.  I  caught  hold  of  the  lashings,  and 
told  them  not  to  cast  them  off  till  we  had  at- 
tached a  hawser  to  the  boat.  I  sang  out  to 
some  one  on  the  forecastle  to  pass  up  a  hawser 
to  attach  to  the  boat,  which  was  done.  I  then 
told  them  to  take  the  hawser  attached  to  the 
boat,  and  to  fasten  it  to  the  forward  part  of 
the  steamer.  The  fire  then  was  burning  up 
through  the  deck  and  around  the  lifeboat,  and  I 
cut  the  lashines,  and  told  the  men  to  throw  the 
boat  overboard;  I  then  jumped  down  on  to  the 
forward  dock,  caught  hold  of  the  hawser,  and 
found  that  it  was  not  made  fast  to  the  steam- 
boat, as  directed.  I  found  the  boat  was  getting 
away  from  vs,  and  I  sang  out  to  the  people 
about  there  to  hang  on  to  the  hawser,  or  we 
should  lose  her.  They  let  go  of  the  hawser,  one 
S48*]after  another,  until  they  let  the  boat  *go. 
The  promenade  deck  was  at  that  time  all  of 
a  bhise  to  the  bulkhead.  It  was  about  fifteen 
or  twenty  minutes  after  I  first  heard  of  the  fire 
that  the  lifeboat  was  let  oo.  The  lifeboat  was 
■omewhat  burnt  before  she  was  thrown  over. 
The  next  thing  I,  with  the  others  on  the  fore- 
mstJe,  did,  was  to  empty  the  baggage  cars,  and 

mttmeh  llnca  to  them,  and  throw  them  OTer- 
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board  for  any  one  to  save  himself  that  could. 
Some  of  those  on  the  forecastle  drew  water 
with  what  buckets  we  had,  and  threw  it  oi 
the  fire.  I  then  took  the  tlagslaflf  and  another 
spar  that  we  had  knocked  off  the  bulwarks,  and 
fastened  them  to  those  two  spars  to  make  a 
raft  to  get  on  to.  I  threw  the  raft  overboard, 
and  several  persons,  some  two  or  three,  got  on 
to  it;  but  it  was  not  buoyant  enough  to  hold 
them  up.  That  was  all  we  could  do,  excepting 
to  throw  water,  which  we  did  as  long  as  we 
could.  The  boat  was  then  nearly  burnt  to  the 
water's  edge,  and  the  forward  derk  was  burnt 
and  had  fallen  in.  We  then  pnt  Cdrnorod  np  «-» 
that  we  had  no  chance  to  throw  water,  and 
were  obliged  to  leave  the  1)  ml  to  burn,  in  >^ 
left  on  the  forecastle,  snmo  eight  or  ten  in 
number,  then  asked  me  whnt  thoy  could  do  to 
save  themselves.  I  then  told  them  that  I  saw 
no  chance;  that  we  had  done  all  that  we  could 
do.  We  then  began  to  get  overboard;  some 
hung  on  to  the  crates  at  the  forward  part  of 
the  boat,  and  some  got  on  to  the  guard.  I 
got  down  on  to  the  raft  I  have  before  men- 
tioned. I  found  it  sinking  under  me,  and  I 
lifted  myself  up  again  by  a  piece  of  rope  which 
I  had,  and  which  I  whipped  over  a  spike.  Then 
I  jumped  from  the  raft  on  to  the  piece  of 
guard;  and  from  this  guard  I  got  on  to  a  bale 
of  cotton.  I  found  a  man  by  the  name  of  Mc- 
Kinney  on  the  bale.  After  I  had  got  on,  a  man 
standing  on  this  piece  of  guard  asked  if  there 
was  room  on  the  bale  of  cotton  for  another 
man.  I  made  him  no  answer.  He  jumped  to 
get  on  to  it,  and  in  doing  so  knocked  off  He- 
Kinney.  I  hauled  McKinney  on  to  the  bale 
again,  and  the  man  returned  to  the  guard.  I 
found  the  bale  was  lashed  to  this  piece  of 
guard,  and  I  took  my  knife  and  cut  away  the 
lashings;  I  took  up  a  piece  of  board  which  wn% 
floating  by,  and  snoved  the  bale  clear  of  th< 
guard,  and  let  it  drift  down  the  Sound  befori  ^ 
the  wind.  McKinney  froze  to  death  about  day^  ^ 
light  the  next  morning,  and  fell  off  the  bal^^ 
Between  eleven  and  twelve  o'clock  the  ne>^^ 
day,  I  was  picked  up  by  the  sloop  Merchar^^ 
Captain  Meeker.  When  I  first  heard  that  t>^^ 
boat  was  on  fire,  I  had  been  in  the  wheel  hou^ 
after  taking  my  tea,  for  about  twenty-five 
thirty  minutes." 

On   the   10th   of  February,   1842,   the   Mor- 
chants'  Bank  filed  a  libel  in  the  District  O^xirt 
of  the  United  States  for  the  District  of  Hbode 
Island,  against  the  New  Jersey  Steam  Naviga- 
tion •Company,  as  the  owners  of  the  [*S50 
Lexington,  for  "a  cause  of  bailment,  civil  tn<l 
maritime.'*    As  the  libel  is  not  long,  and  tho 
circumstances  of  this  case  are  peculiar,  it  is 
deemed  proper  to  insert  it. 
"To  the  Honorable  John  Pitman,  Judge  of  tlt^ 

District  Court  of  the  United  States  witbivm 

and  for  the  District  of  Rhode  Island. 

"The  libel  and  complaint  of  the  Presideni 
Directors  and  Company  of  the  Merchants'  Baa 
of  Boston,  a  corporation  incorporated  by  tlm 
Legislature  of  the  Commonwealth  of  Msssachi 


setts,  against  the  New  Jersey  Steam  Navig^^- 
tion  Company,  a  corporation  incorporated  V»^ 
the  Legislature  of  the  State  of  New  Jerse^i 
owners  of  the  steamboat  Lexington,  for  a  ca 
of  bailment,  civil  and  maritime. 

"And  thereupon  the  said  President, 
\oT%  an^  Cjom'^Ti^  ^  the  Merchants'  Bank 


1848 


Tub  New  Jkbsby  Sticam  Na?.  Co.  v.  Thk  Mjcbcuamts'  Bank. 


Boston  do  allege  and  articulately  propound  as 
follows: 

Tint.  That  the  respondenta,  in  the  month 
of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty,  were  common 
earners  of  merchandise  on  the  high  seas  from 
the  city  of  New  York,  in  the  State  of  New 
York,  to  Stonington,  in  the  State  of  Gonnecti- 
eut,  and  were  then  owners  of  the  steamboat 
Lexington,  then  lying  at  the  port  of  New  York, 
In  the  State  of  New  York,  and  which  vessel 
was  then  used  by  the  respondents  as  common 
carriers,  as  aforesaid,  for  the  transportation 
of  goods,  wares,  and  merchandise  on  the  high 
seas  from  the  said  port  of  New  York  to  the  said 
port  of  Stoninffton,  in  the  State  of  Ck>nnecticut. 

"Second.  That  the  complainants,  on  the 
high  seas,  and  within  the  ebb  and  flow  of  the 
tide,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  and  of  this 
eourt,  on  the  thirteenth  day  of  January,  A.  D. 
1840,  contracted  with  the  respondents  for  the 
transportation,  by  water,  on  board  of  the  said 
steamboat  Lexington,  from  the  said  port  of 
New  York  to  the  said  port  of  Stonington,  of 
certain  gold  coin,  amounting  to  fourteen  thou- 
sand dollars,  and  of  certain  silver  coin,  amount- 
ing; to  eleven  thousand  dollars,  to  the  libelants 
belonging;  and  the  said  respondents  then  and 
there,  for  a  reasonable  hire  and  reward,  to  be 
paid  by  the  libelants  therefor,  contracted  with 
the  libelants  that  they  would  receive  said  gold 
eoin  and  silver  coin  on  board  of  the  said  steam- 
boat Lexington,  and  transport  the  same  therein 
on  the  high  seas  from  said  New  York  to  said 
Stonington,  and  safely  deliver  the  same  to  the 
libelants. 

'Third.  That  the  libelants,  on  the  said  thir- 
S51*]  teenth  day  of  ^January,  A.  D.  1840,  at 
gaid  New  York,  delivered  to  the  said  respond- 
ents on  board  of  the  said  steamboat  Lexington, 
then  lying  at  said  New  York,  and  within  the 
ebb  and  flow  of  the  tide,  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  Unit- 
ed States  and  of  this  court,  and  the  respondents 
then  and  there  received  on  board  of  said  steam- 
boat the  said  gold  coin  and  silver  coin,  for  the 
purpose  of  transporting  the  same  by  water  on 
the  high  seas  from  said  New  York  to  said  Ston- 
ington, and  to  deliver  the  same  to  the  libelants 
•«  aforesaid. 

"Fourth.  That  the  steamboat  Lexington 
Bailed  from  said  port  of  New  York,  with  the 
Bald  gold  coin  and  silver  coin  on  board,  on  said 
thirteenth  day  of  January,  A.  D.  1840,  and 
bound  to  the  said  port  of  Stonington;  yet  the 
nsspondents,  their  officers,  servants,  and  agents, 
to  carelessly  and  improperly  stowed  the  said 
gold  coin  and  silver  coin,  and  the  engine,  fur- 
nace, machinery,  furniture,  rigging,  and  equip- 
ments of  the  said  steamboat  were  so  imper- 
fect and  insufficient,  and  the  said  respondents, 
iheir  officers,  servants,  and  agents,  so  careless- 
ly, improperly,  and  negligently  managed  and 
conducted  the  said  steamboat  Lexington  during 
her  said  voyage,  that,  by  reason  of  such  im- 
proper stowage,  imperfect  and  insufficient  en- 
gine, furnace,  machinery,  furniture,  rigging,  and 
equipments,  and  of  such  careless,  improper,  and 
negligent  conduct,  the  said  steamboat,  together 
with  the  said  gold  coin  and  silver  coin  to  the 
iiheiants  belonging,  were  destroyed  by  five  on 
tha  Jbi^  seas,  Mnd  whoUy  JosL 


'Tif th.  That  by  reason  of  the  destruction 
of  the  said  steamboat  Lexins:ton,  and  of  the 
said  gold  coin  and  silver  com,  the  libelants 
have  sustained  damage  to  the  amount  of  twen- 
ty-five thousand  dollars. 

"Sixth.  That  the  said  New  Jersey  Steam 
Navigation  Companjr  are  possessed  of  certain 
personal  property  within  the  said  Rhode  Island 
district,  and  within  the  ebb  and  flow  of  the 
sea,  and  within  the  maritime  and  admiralty 
jurisdiction  of  this  court,  to  wit,  of  the  steam- 
boat called  the  Massachusetts,  her  tackle,  ap- 
parel, furniture,  and  appurtenances,  and  of 
other  personal  property. 

"Seventh.  That  all  and  singular  the  prem- 
ises are  true,  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  court;  in  verifica- 
tion whereof,  if  denied,  the  libelants  crave  leave 
to  refer  to  the  depositions  and  other  proof  to  be 
by  them  exhibited  in  the  cause.  Wherefore, 
the  libelants  pray  that  process,  in  due  form  of 
law,  according  to  the  course  of  admiralty  and 
of  this  court  in  causes  of  admiralty  and  mar- 
itime jurisdiction  may  issue  against  the  re- 
spondents, and  against  the  said  steamboat  Mas- 
sachusetts, her  tackle,  apparel,  furniture,  and 
appurtenances,  *or  any  other  property  [*352 
to  the  respondents  belonging  within  the  said 
Rhode  Island  district;  ana  that  the  said  prop- 
erty, or  any  part  thereof,  may  be  attached  and 
held  to  enforce  the  appearance  of  the  respond- 
ents in  this  court  to  answer  the  matters  so  ar- 
ticulately propounded,  and  to  answer  the  dam- 
ages which  may  be  awarded  to  the  libelants 
for  the  causes  aforesaid;  and  that  this  court 
would  be  pleased  to  pronounce  for  the  damages 
aforesaid,  and  to  decree  such  damages  to  the 
libelants  as  shall  to  law  and  justice  appertain. 

On  the  same  day,  a  monition  and  attachment 
were  issued,  directing  the  steamboat  Massachu- 
setts, her  tackle,  apparel,  furniture,  and  appur- 
tenances, or  any  other  property  to  the  respond- 
ents belonging,  within  the  Rhode  Island  dis- 
trict, to  be  attached.    All  of  which  was  done. 

In  May,  1842,  the  respondents  filed  their  an- 
swer, which  is  too  long  to  be  inserted.  The 
substance  of  it  was — 

1st.  They  admitted  the  ownership  of  the 
r^exington,  and  her  being  used  for  the  trans- 
portation of  passengers,  goods,  wares,  and  mer- 
chandise between  New  York  and  Stonington. 

2d.  They  denied  any  contract  whatever  with 
the  libelants. 

3d.  They  denied  that  the  libelants  ever 
shipped,  or  that  the  respondents  received  from 
the  libelants,  any  gold  and  silver  coin  whatever. 

4th.  They  asserted  that  whatever  goods 
were  received  on  board  the  Lexington  were  re- 
ceived under  the  advertisements  and  notices 
mentioned  in  a  previous  part  of  this  statement. 

6th.  That  the  usage  and  custom  of  the  com- 
pany was  to  be  held  responsible  for  ordinary 
care  and  diligence  only;  and  that  this  usage, 
being  well  known  to  the  libelants,  constituted 
a  part  of  the  contract  of  shipment. 

6th.  That  the  bill  of  lading,  heretofore  men- 
tioned, was  a  copy  of  all  the  bills  of  lading 
given  by  the  company,  which  was  well  known 
to  the  libelants. 

7th.  That  the  notice  above  mentioned  was 
posted  up  on  board  the  steamboat,  and  on  the 
wharf,  and  in  the  office  of  the  company,  of 
which  facts  the  Ube\axkU  ii«i%  \TvlQitta«L 
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6th.  That  the  Lexington  was  aceidentally 
destroyed  by  fire. 

9th.  They  denied  that  the  eotton  was  im- 
properly stowed;  that  the  engine,  machinery, 
etc.,  were  imperfect  and  insi^cient;  that  the 
officers  carelessly,  improperly,  or  negligently 
managed  the  boat;  or  that  by  reason  of  these 
things  the  boat  was  lost.  The  contrary  of  all 
these  things  was  averred;  and  they  further 
averred,  that  they  had  complied  with  the  req- 
uisitions of  the  Act  of  Congress  passed  on  the 
7th  of  July,  1838. 

S58*]  *In  verification  of  this  last  averment, 
they  filed  the  inspection  certificate,  dated  oa 
September  23d,  1839. 

On  the  18th  of  October,  1842,  the  Distnct 
Court  pronounced  a  pro  forma  decree,  dismiss- 
ing the  libel  with  costs,  from  which  an  appeal 
was  taken  to  the  Circuit  Court. 

Under  the  authority    of    the    Circuit  Court, 
*  commissions   to   take  testimony   were   issued, 
under  which  a  vast  mass  of  evidence  was  taken 
on  both  sides. 

The  libelants  offered  evidence  to  prove  the 
following  positions.  That  the  furnaces  were 
unsafe  and  insufficient;  that  there  was  no 
proper  casing  to  the  steam  chimney,  nor  any 
safe  lining  of  the  deck  where  the  diimney 
passed  through;  that  dry  pine  wood  was  habit- 
ually kept  in  a  very  exposed  situation;  that, 
especially,  there  was  a  very  improper  stowage 
or  disposition  of  the  cargo  on  board,  considering 
what  that  cargo  was;  that  the  boat  had  no 
tiller  chain  or  rope,  such  as  the  act  of  Congress, 
as  well  as  common  prudence,  required;  that 
there  were  on  board  no  fire  buckets,  properly 
prepared  and  fitted  with  heaving  lines;  that 
the  fire  engine  was  in  one  part  of  the  boat, 
while  the  hose  belonging  to  it  was  kept  or  left 
in  another,  and  where  it  was  inaccessible  when 
the  fire  broke  out;  and  that  in  other  respects 
the  respondents  were  guilty  of  negligence  the 
more  culpable,  as  the  same  boat  had  actually 
taken  fire  in  her  last  preceding  voyage,  and  no 
measure  of  caution  had  been  taken  to  prevent 
a  recurrence  of  the  accident. 

The  respondents,  on  the  contrary,  offered  evi- 
dence to  rebut  that  adduced  in  support  of  the 
above,  and  particularly  that  the  Doat,  hull, 
engine,  boiler,  and  general  equipment  were 
good;  that  the  most  experienced  men  had  been 
employed,  without  regard  to  expense,  in  putting 
her  into  complete  order;  that  she  had  a  captain, 
pilot,  and  crew  equal  to  all  ordinary  occasions, 
and  that  respondents  were  not  liable  if  they 
did  not  prove  fit  for  emergencies  which  might 
appall  the  stoutest;  that  the  boat  was  well 
found  in  tool  chests;  that  there  were  on  board 
a  suction  hose,  fire  engine,  and  hose,  as  required 
by  the  act  of  Congress,  that  they  were  stowed 
in  a  proper  place;  that  sufficient  reasons  were 
shown  why  tney  were  not  available  at  the  fire; 
that  there  were  three  dozen  and  a  half  of  fire 
buckets  on  board;  that  the  steering  apparatus 
was  good;  that  the  loss  of  the  boat  did  not  re- 
sult from  her  not  having  ''iron  rods  and  chains" 
inst^id  of  "wheel  or  tiller  ropes";  that  the 
parting  of  the  wheel  ropes,  if  occasioned  by  the 
fire,  did  not  contribute  at  all  to  her  loss. 

At  November  Term,  1843,  the  cause  came  on 
to  be  heard  before  the  Circuit  Court,  when  the 
eourt  pronounced  the  following  decree: 

"This  cause  eame  on  to  be  heard  upon  the| 
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libel,  the  answer  *of  the  respondents,  [*S54 
and  testimony  in  the  case.  The  respcndeaU 
submitted  to  a  decree. 

'HVherenpon  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  libelants  have  and  recover 
of  the  said  respondents  the  sum  of  twenty-two 
thousand  two  hundred  and  twenty-four  dol* 
lars,  and  eosts  of  suit,  and  that  execution  issue 
therefor  according  to  the  course  of  the  court.* 

An  appeal  from  this  decree  brought  the  cast 
up  to  this  court. 

It  was  argued  by  Mr.  Ames  and  Mr.  Whip- 
ple for  the  plaintiffs  in  error,  and  Mr.  R.  W. 
Greene  and  Mr.  Webster  for  the  defendants. 
The  arguments  extended  over  a  wide  field,  and 
it  is  impossible  to  give  them  in  extenso.  All 
that  can  be  done  will  be  to  place  before  the 
reader  the  leading  views  of  the  respective  coun 
eel,  and  the  reasons  in  support  of  them. 

The  brief  filed  by  Mr.  Ames  and  Mr.  Whip- 
ple appears  to  contain  these  views  and  authori- 
ties,   it  was  as  follows: 

The  libel,  after  stating  that  the  respondents, 
as  common  carriers  of  merchandise  from  the 
city  of  New  York  to  Stonington,  in  the  State 
of  Connecticut,  were  owners  of  the  steamboat 
Lexington,  used  by  them  for  carrying  on  their 
said  business,  states,  in  articles  second  and 
third. 

"Second.  That  the  complainants,  on  the 
high  seas,  and  within  the  ebb  and  flow  of  the 
tide,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  and  of  thii 
court,  on  the  13th  day  of  January,  A.  D.  1840 
contracted  with  the  respondents  for  the  trans 
portation  by  water,  on  board  of  the  said  steam 
boat  Lexington,  from  the  said  port  of  New 
York  to  the  said  port  of  Stonington,  of  certain 
gold  coin  amountmg  to  fourteen  thousand  dol- 
lars, and  of  certain  silver  coin  amounting  te 
eleven  thousand  dollars,  to  the  libelants  be- 
longing; and  the  said  respondents,  then  and 
there,  for  a  reasonable  hire  and  reward,  to  be 
paid  by  the  libelants  therefor,  contractei  with 
the  libelants  that  they  would  receive  said  gold 
and  silver  coin  on  board  of  the  said  steamboat 
Lexinffton,  and  transport  the  same  therein,  on 
the  high  seas,  from  said  New  York  to  said 
Stonington,  and  safely  deliver  the  same  to  the 
libelants. 

"Third.  That  the  libelants,  on  the  said 
13th  day  of  January,  A.  D.  1840,  at  said  New 
York,  delivered  to  the  said  respondents,  on 
board  of  the  said  steamboat  Lexington,  then 
lying  at  said  New  York,  and  within  the  ebb 
and  flow  of  the  tide,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States 
and  of  this  court,  and  the  respondents  then 
and  there  received  on  board  of  said  steamboat, 
the  said  gold  coin  and  silver  coin,  for  the  pur- 
pose of  transporting  the  same  by  water,  on 
*the  high  seas,  from  said  New  York  to  [*355 
said  Stonington,  and  to  deliver  the  same  to  the 
libelants,  as  aforesaid." 

The  libel  then  proceeds  to  state  the  loss  of 
the  Lexinj^on,  whilst  on  her  voyage  from  New 
York  to  Stonington,  on  the  13th  of  January, 
1840,  and  of  the  gold  and  silver  coin  on  board, 
by  fire,  and  attributes  the  loss  to  the  improper 
stowage  of  the  gold  and  silver  coin,  the  im- 
perfect and  insufficient  engine,  furnace,  ma- 
chinery, furniture,  rigffing,  and  equipments  of 
the  boat,  and  her  careless,  imprc^er,  and  n^- 
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ligeat  maaagement  And  conduct  by  tke  officers, 
•enrants,  and  agents  of  the  respondents;  and 
by  reason  thereof  claims  damages  to  the 
amount  of  twenty-five  thousand  dollars. 

The  proceeding  is  in  personam,  the  process 
being  a  warrant  of  attSrChment  and  monition, 
both  the  attachment  and  monition  being  special. 

The  appellants  contend  that  the  decree  of  the 
Circuit  Court  for  the  Rhode  Island  district 
ihould  be  reversed,  and  the  libel  dismissed,  on 
the  following  grounds: 

First.  That  the  contract  set  forth  in  the 
libel,  and  claimed  to  be  proved,  and  for  breach 
of  which  damages  are  sought  therein — ^to  wit,  a 
contract  to  carry  the  gold  and  silver  coin  of 
the  libelants,  in  the  steamboat  of  the  respond- 
ents, from  the  city  of  New  York  to  Stoning- 
ton,  in  the  State  of  Connecticut— is  not  a  eon- 
tract  within  the  admiralty  and  maritime  Juris- 
diction of  the  courts  of  the  United  States;  and 
hence  that  this  court,  sitting  as  a  court  of  ad- 
miralty, has  no  jurisdiction  of  this  cause. 

Second.  That,  in  fact,  the  libelants  did  not 
deliver  to  the  respondents,  and  the  respondents 
did  not  receive  from  the  libelants,  the  said 
gold  and  silver  coin  to  carry,  but  that  the  con- 
tract of  the  libelants  was  wholly  with  one 
William  F.  Hamdcn,  a  carrier  and  forwarder 
on  his  own  account  and  risk,  and  as  such  con- 
tracted with  and  paid  by  the  libelants;  and 
hence,  that  if  the  libelants  have  any  cause  of 
action  for  the  loss  of  their  said  coin,  it  is 
against  Hamden,  and  not  against  the  respond- 
ents, there  being  no  privity  of  contract  be- 
tween the  libelants  and  respondents. 

Third.  That  if,  in  their  own  name,  which 
we  deny,  the  libelants  could  pursue  the  re- 
spondents, it  could  only  be  by  virtue  of  and 
under  the  contract  of  Hamden  and  the  re- 
spondents, for  the  transportation  on  board  of 
the  boats  of  the  respondents  of  Hamden's 
express  crate;  and  that,  by  virtue  of  this 
contract,  Hamden  was  the  insurer  of  his  own 
erate,  whilst  on  board  the  respondents'  boats, 
using  said  boats  as  his  own. 

Fourth.  That  although,  under  these  eir- 
S56*]  cumstances,  we  cannot  *be  liable  for 
any  degree  of  negligence,  or  for  want  of  suffi- 
ciency in  our  boat  and  equipments,  to  the  libel- 
ants, with  whom  we  did  not  contract,  and  for 
whom  we  did  not  carry,  we  deny,  as  a  matter 
of  fact,  the  charge  made  against  us  in  the  libel 
in  this  respect,  and  contend  that  our  boat  was 
staunch  and  strong,  and  well  equipped,  and  that 
her  loss  by  fire  was  not  occasioned  by  any 
deficiency  in  her  ec^uipments,  or  any  unskillful- 
ness  or  negligence  m  her  conduct. 

First  point.  We  say  that  thin  court,  as  a 
court  of  admiralty,  has  no  jurisdiction  of  the 
contract  set  forth  in  the  libel — a  carrying  con- 
tract, stated  and  claimed  to  have  been  made  in 
the  city  and  within  the  body  of  the  County  of 
New  York,  and  to  be  performed  by  the  re- 
spondents by  a  trip  of  their  boat,  in  which  she 
passed  around  the  head  of  New  York  harbor, 
ap  the  East  River,  through  a  portion  of  Long 
Island  Sound,  to  Stonington,  infra  fauces  terre 
•^land  locked  the  whole  way. 

It  is  well  settled  that  this  court  will  judicial- 
ly notice  geographical  facts  relating  to  causes 
before  them.  In  United  States  v.  La  Ven- 
geance, 3  Dallas,  297,  this  court  took  judicial 
notice  of  the  position  of  Sandy  Hook.  Bee, 
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too.  The  ApoUon,  9  Wheat.  874.  In  Steam- 
boat Jefferson,  10  Wheat.  428,  and  in  Peyrouj 
V.  Howard,  7  Peters,  342,  this  court  took  ju- 
dicial notice  of  the  fact  that  the  tide  ebbed 
and  fiowed  at  New  Orleans. 

The  general  question  of  the  jurisdiction  of 
the  courts  of  the  United  States  as  courts  of  ad- 
miralty, and  especially  in  relation  to  contracts 
has  been  much  discussed;  and  we  refer  ths 
court,  lor  the  general  learning  and  argument 
upon  this  subjc^,  to  the  late  Judge  Winches- 
ter's opinion  in  The  Sandwich,  1  Peters's  Adm. 
Dec  233,  note;  Hall's  Adm.  Prac  Introduc- 
tion; and  to  the  opinions  of  the  late  Mr.  Jus- 
tice Story  in  De  Lovio  v.  Boit,  2  Gall.  398,  etc., 
and  The  Schooner  Volunteer,  1  Sumner,  550, 
in  which  a  very  enlarged  admiralty  jurisdiction 
is  contended  for;  and  to  the  very  able  and 
critical  opinions  of  Mr.  Justice  Johnson,  late  of 
this  court,  in  Ramsay  v.  Allege,  12  Wheat. 
611;  and  of  Mr.  Justice  Baldwm,  late  of  this 
court,  in  Bains  v.  The  Schooner  James  and 
Oatharine,  1  Baldwin,  544;  and  to  1  Kent's 
Com.  367--377,  5th  ed.,  where  a  very  restricted 
jurisdiction  over  contracts  is  held  to  have  been 
given  to  the  courts  of  the  United  States  by 
the  provisions  of  the  Ck>nstitution. 

Upon  this  subject,  and  in  relation  to  the  case 
at  bar,  we  submit  to  the  court  the  following 
points  and  considerations: 

The  Constitution  of  the  United  States  pro- 
vides (article  3,  sec.  2),  that  '*the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  aris- 
ing under  this  Constitution,  the  laws  of  the 
United  States,  and  the  treaties  made,  or  M'hich 
shall  be  made  *under  their  authoritv;  [*857 
to  all  oases  affecting  ambassadors,  other  public 
ministers,  and  consuls;  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction;  to  controver- 
sies to  which  the  United  States  shall  be  a  par- 
ty; to  controversies  between  two  or  more 
States,  between  citizens  of  different  States, 
between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States,  and  be- 
tween a  State,  or  the  citizens  thereof,  and  for- 
eign state,  citizens,  or  subjects." 

By  this  clause,  the  judicial  power  of  the 
United  States  is  to  extend  to  "all  cases  of  ad- 
miralty and  maritime  jurisdiction;"  and  wheth- 
er, considering  the  letter  of  the  clause,  or  the 
nature  of  the  cases  embraced  in  it,  the  juris- 
diction of  the  courts  of  the  United  States  is 
held  to  be  exclusive.  The  Sandwich,  1  Peters's 
Adm.  Dec  233,  note.  Judge  Winchester;  Martin 
V.  Hunter's  Lessee,  1  Wheat.  333;  Bains  v. 
Schooner  James  and  Catharine,  1  Baldwin,  544; 
1  Kent's  Com.  377,  6th  ed. 

If  this  jurisdiction  be  not  imperatively  ex- 
clusive, by  force  of  the  Constitution,  it  may,  at 
least,  become  exclusive  at  the  option  of  Con- 
gress; and  hence  the  question  of  its  extent  be- 
comes greatly  interesting,  both  as  to  the  ju- 
risdiction of  the  States  and  of  the  common  law; 
or,  in  other  words,  to  the  right  of  trial  by 
jury. 

The  jurisdiction  Is  given  over  ^all  cases,** 
without  reference  to  the  citizenship  of  the  par- 
ties, which  indicates  the  extent;  and  it  is  not 
dven  over  "all  admiralty  and  maritime  cases,** 
but  over  "all  cases  of  admiraltv  and  maritime 
juHsdiction,"  which  indicates  the  limit  of  the 
jurisdiction. 

TIm  word  ^jnrMietkm'*  la  neoessarily  used 
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Ib  direct  reference  to  some  court,  and  the  read- 
ing of  the  clause,  therefore,  is,  "all  cases  of 
which  admiraltv  and  maritime  courts  have 
been  accustomed  to  exercise  jurisdiction;"  the 
words  "admiralty"  and  "maritime"  being  syn- 
onjrmous — the  one  describing  the  jurisdiction 
by  the  name  of  the  court,  the  other  by  the 
nature  of  the  causes  tried  in  it. 

The  jurisdiction  of  courts  is  necessarily  a 
matter  of  artificial  law,  dependent  upon  con- 
yen  icnce,  circumstances,  policy;  and  is  usually 
parcelled  out  by  positive  regulations. 

With  regard  to  the  Continental  maritime 
courts,  and  the  courts  of  admiralty  in  England, 
this  has  been  especially  the  case. 

Though  founded  on  the  customs  and  usages 
of  the  Mediterranean  Sea,  collected  in  the  Con- 
sulat,  these  custon>s  and  usages  were  adopted 
and  modified  to  suit  the  different  countries  of 
Europe,  by  positive  reflation,  and  courts  es- 
tablished with  jurisdiction  and  rules  of  decision 
marked  out  by  the  code  of  each  State  or  com- 
mercial dty.  Us  et  Goustumes  de  la  Mer,  pub- 
lished at  Bordeaux,  1681;  Sea  Laws,  251-256, 
876,  377. 

858*]  ^Though  some  matters  are  within  the 
jurisdiction  of  all  maritime  courts,  yet  it  is  ob- 
vious that  on  a  great  variety  of  subjects  the 
codes  differ;  and  that  there  is  no  universal 
maritime  law  fixing  with  precision  the  juris- 
diction of  courts  of  admiralty  or  maritime 
courts. 

To  what  source,  then,  are  we  to  go  to  ascer- 
tain what  cases  are  committed  to  the  courts  of 
the  United  States  by  the  terms  "cases  of  admi- 
ralty and  maritime  jurisdiction,"  used  in  the 
Constitution  ? 

We  submit,  first,  that  we  are  not  to  go  to 
the  codes  or  laws  of  France,  Spain,  Holland,  the 
Hanse  Towns,  etc — to  countries  of  the  civil 
law — to  ascertain  the  meaning  of  these  terms, 
thus  adopting  a  varying  standard  of  jurisdic- 
tion; but,  as  in  other  cases,  to  the  law  of  the 
parent  country,  England — ^the  country  from 
whence  this  was  settled,  and  from  whence  we 
derive.  In  general,  all  our  laws  and  institu- 
tions. 

Second.  That  except  as  a  matter  of  curious 
speculation,  it  is  of  no  importance — ^to  the 
question  before  us  it  is  of  no  importance — to 
ascertain  what  was  anciently  or  originally  the 
jurisdiction  of  the  English  admiralty;  but  that 
the  question  is,  as  a  matter  of  fact,  what  was 
it,  at  earliest,  at  the  settlement  of  the  country, 
or,  latest,  at  the  period  of  the  American  Revo- 
lution; and  from  the  course  and  practice  of 
courts  of  admiralty  in  this  country,  what  was 
understood  to  be  the  extent  of  admiralty  juris- 
diction at  the  time  of  the  adoption  of  the  Con- 
stitution of  the  United  States,  when  the  words 
referred  to  were  used  in  that  instrument. 

Third.  That,  to  the  question  before  the 
court,  it  is  of  no  importance  whether,  in  the 
struggle  between  the  courts  of  common  law  and 
admiralty,  the  former,  carrying  out  acts  of  Par- 
liament, or,  by  their  own  imierent  power  of 
prohibition  to  inferior  tribunals,  transgressing 
their  rightful  jurisdiction,  restricted  the  juris- 
diction of  the  English  admiralty  within  nar- 
rower limits  that  it  anciently  or  originally 
claimed  and  exercised;  so  that,  as  a  matter  of 
fact,  it  was  restricted  in  its  jurisdiction  within 
those  limits  i^  the  periods  above  referred  to. 
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Fourth.  That  It  is  of  no  importance  to 
sider  the  question,  whether  the  terms  of  tha 
statutes  of  Richard  11.  render  them  applicable, 
as  statutes,  to  this  country;  inasmuch  as  they, 
with  the  decisions  under  them,  formed  a  part 
of  the  law  of  England,  fixed  the  relative  juris- 
diction of  the  courts  of  admiralty  and  common 
law,  and  had  fixed  it  centuries  before  the  set- 
tlement of  this  country. 

We  might  with  much  more  reason  contend, 
that  the  royal  order  of  King  Edward  I.  and  hia 
lords,  and  of  King  Edward  III.,  and  of  hia 
solemn  convocation  of  judges,  which  were  in- 
tended *to  restrain  the  courts  of  com-  [*359 
mon  law,  or  the  inferior  manorial  jurisdictions, 
were  of  no  binding  force  upon  this  country,  as 
invasions  gf  the  ancient  law  of  England,  than 
can  be  contended  on  the  other  side,  tnat  solemn 
acts  of  Parliament,  passed  so  many  years  ago, 
are  to  be  disregarded,  as  showing  the  ancient 
state  of  the  English  law. 

Fifth.  That  at  the  settlement  of  this  coun- 
try, and  at  the  Revolution,  it  is  perfectly  no- 
torious that  the  courts  of  admiralty  in  England 
not  only  did  not  exercise,  but  did  not  claim  to 
exercise,  jurisdiction  over  such  contracts  as  the 
one  set  forth  in  the  libel. 

We  do  not  refer  to  tbe  claims  of  civilians  in 
their  treaties,  in  which  they  claimed  everything 
in  general  terms.  Sea  Laws,  208,  extracts  from 
Godolphin's  View  of  the  Admiral's  Jurisdiction. 

From  such  contracts  as  that  set  forth  in  the 
libel,  the  courts  of  admiralty  were  expressly 
excluded  by  the  terms  of  the  acts  of  Richard 
IT.,  confirmed  and  explained  by  the  acts  of 
Henry  IV.  and  Elizabeth.  See  Acts:  Sea 
Laws,  229,  234,  235,  and  in  6  Vin.  Abr.  620,  521. 

These  acts  were  plainly  and  pointedly  in- 
tended to  restrain  the  jurisdiction  of  admiralty 
on  waters  within  the  body  of  a  county,  and 
especially  within  all  ports  and  havens.  See 
Brownlow,  part  2,  p.  16;  Sea  Laws,  333;  see 
cases  collected  in  2  Gall.  429,  447.  and  6  Vin. 
Abr.  523-527. 

Dr.  Browne  admits,  what  same  other  civil- 
ians deny,  that  ports,  creeks,  and  havens  are 
within  the  restraining  acts  of  Richard  11.  and 
Henry  IV.,  and  that  the  admiralty  jurisdiction 
was  excluded  from  these  places  by  those  acta. 
2  Browne,  Civ.  and  Adm.  Law,  92;  3  Dunlap, 
33;  see,  too,  opinion  of  Sir  Chris.  Robinson,  in 
The  Public  Opinion,  2  Hat^gard,  398. 

Indeed,  the  whole  criticism  by  Judge  Story, 
in  De  Lovio  v.  Boit,  of  the  decisions  under  the 
statutes  of  Richard,  is  intended  to  show  rather 
that  they  were  decided  wrongly,  than  that  they 
did  not  decide  that  the  admiralty  had  no  juris- 
diction over  contracts  made  in  ports  and  ha- 
vens. 

The  undoubted  doctrine  of  the  common  law 
courts,  since  these  statutes  at  least,  has  ever 
been  that  the  jurisdiction  of  admiralty  over 
contracts  is  confined  to  contracts  made  upon 
the  high  sea,  to  be  executed  upon  the  high  sea, 
of  matters  in  their  own  nature  maritime.  2 
Gall.  437. 

One  great  point  of  dispute  between  the  com- 
mon lawyers  and  the  civilians,  in  the  construc- 
tion of  the  statutes  of  Richard  H.,  was  the 
meaning  of  the  words  "things  done  upon  the 
sea,"  in  stat.  13  Richard  II.,  and  'tiling  done 
and  arising  within  the  bodies  of  counties,"  in 
Stat.  15  Richard  IL 

Howard  €• 
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S80*]  *The  civilians,  and  with  them  agrees 
Judge  Story,  contended  that  the  words  ''things 
done  upon  the  sea"  meant  "things  done  touch- 
ing the  sea;"  L  e.,  maritime  affairs  and  trans- 
actions. 

They  liken  these  words  to  the  words  of  the 
French  ordinance  of  1400,  which  gives  the  ad- 
miralty of  France  "connoissance  et  jurisdiction 
da  tons  les  faits  de  la  mer/'  etc.,  and  to  the 
words  of  the  French  ordinance  qnoted  by  Sel- 
den,  "pour  raison  ou  occasion  de  fait  de  la 
mar;"  that  is,  Selden  says,  "ab  aliquam  causam 
a  re  maritima  ortam;''  and  because  "tous  les 
fftits  de  la  mer"  means  maritime  transaction, 
in  the  French  ordinance,  the  argument  is,  that 
the  words  "choses  faits  sur  la  mer"  mean  the 
same  thing  in  the  English  statute.  2  Gall. 
439. 

Unlike  the  French  admiralty  jurisdiction,  the 
English  admiralty  jurisdiction,  oyer  contracts 
at  least,  originally  depended  upon  the  place 
where  made  or  transacted;  and  even,  it  would 
seem,  upon  the  occupation  of  the  parties  to 
them.  See  Order  of  King  Edward  I.:  2  GalL 
402,  n.  16;  Black  Book  of  Admiralty,  quoted 
by  Judge  Story,  2  Gall.  405. 

Sixth.  That,  as  a  matter  of  fact,  the  courts 
of  admiralty  in  this  country,  previous  to  the 
adoption  of  the  Constitution  of  the  United 
States,  so  far  as  their  decisions  have  been  con- 
sidered of  value  enough  to  be  published,  never 
did  exercise  jurisdiction  over  contracts  of  the 
character  of  that  set  forth  in  the  libel,  but  held 
themselves  confined  to  the  limits  of  the  juris- 
diction of  the  English  courts  of  admiralty. 
Clinton  v.  Brig  Hannah,  Bee's  Adm.  R.  419, 
decided  bv  Judge  Hopkinson  in  1781;  Shrews- 
bury V.  Sloop  Two  Friends,  Bee's  Adm.  R.  435, 
decided  by  Judge  Bee  in  1786.  See,  also.  The 
Brig  Eagle,  Bee,  78,  and  Pritchard  v.  The  Lady 
Horatia,  Bee,  168,  the  former  decided  in  1706, 
and  the  latter  in  1800,  after  the  adoption  of  the 
Constitution;  in  the  latter  of  which,  the  ground 
of  the  jurisdiction  of  the  court  in  the  case  be- 
fore it  is  noticed,  and  the  English  cases  relied 
on  and  reviewed. 

Seventh.  The  terms  of  the  commissions  of 
oourts  of  vice-admiralty  in  this  country,  in 
former  times,  and  of  the  judges  of  admiralty  in 
JSngland,  afford  no  index  to  the  true  limits  of 
theur  jurisdiction.  Thev  were  mere  matters  of 
form,  and  Lord  Stowell,  speaking  of  his  own 
eominission  as  judge  of  the  Hight  Court  of  Ad- 
tfiiralty,  says:  "It  is  universally  known,  that 
a  great  part  of  the  powers  given  by  that  com- 
mission are  totally  inoperative."  The  Apollo, 
1  Haggard's  Adm.  R.  812,  313;  see,  too,  Schoon- 
er Vomnteer,  1  Sumner,  564,  565. 

Eighth.  No  case  has  yet  been  decided  by  the 
Supreme  Court  of  the  United  States,  affirming 
the  admiralty  jurisdiction  of  the  court  over  a 
contract  of  this  character. 
861*]  *The  decisions  of  the  Supreme  Court 
upon  the  subject  of  their  admiralty  Jurisdiction 
may  be  arranged  in  four  classes — 

1.  Cases  of  material  men,  proceedinff  in  rem 
for  repairs  done  or  materials  furnished. 

The  General  Smith,  4  Wheat.  438,  was  the 
ease  of  a  material  man  proceeding  in  rem  in 
the  domestic  port  of  the  ship.  The  libel  was 
dismissed  upon  the  ground,  that  upon  a  ship, 
ia  a  domestic  port,  the  maritime  law  gave  no 
lioi  for  materials  founds  ete.,  the  credit  being 
il  Ii.  ad. 


personal;  and  hence,  that  the  proceeding  ia 
rem  could  not  be  maintained.  See  the  obiter 
dictum  of  Mr.  Justice  Story  in  this  case,  in  sub- 
stance, that,  if  the  libel  had  been  in  personam, 
it  would  have  been  sustained;  commented  on 
by  Mr.  Justice  Johnson  in  Ramsay  v.  Allegre, 
12  Wheat.  611. 

The  case  of  Peyrouz  v.  Howard,  7  Peters, 
324,  was  a  libel  in  rem  against  a  domestic  ves- 
sel in  the  port  of  New  Orleans,  brought  by  a 
material  man,  to  enforce  a  lien  given  by  the 
local  law  of  Louisiazuk  in  such  cases. 

These  decisions  conform  to  the  decisions  of 
Clinton  v.  Brig  Hannah,  Shrewsbury  v.  Sloop 
Two  Friends,  and  Pritchard  v.  The  Lady  Ho- 
ratia, before  cited  from  Bee,  which  suppose 
that  the  remedy  in  admiralty  depends  upon  the 
fact  of  a  lien. 

The  third  resolution  of  the  agreement  of 
February  4th,  1632,  between  the  judges  of  the 
King's  Court  of  Westminster  and  the  judge  of 
the  Court  of  Admiralty  and  the  attorney-gen- 
eral, concerning  the  jurisdiction  of  the  i^lish 
admiralty,  was  in  these  words: 

If  suit  be  in  the  Court  of  Admiralty  for 
buildine,  amending,  saving,  or  necessary 
victualling  of  a  ship,  acainst  the  ship  itself,  and 
not  against  any  party  by  name,  but  such  as,  for 
his  interest,  makes  himself  a  party,  no  prohibi- 
tion is  to  be  granted,  though  they  be  done 
within  the  realm."  Dunlap's  Adm.  Prac.  14; 
Hall's  Adm.  Prac  24,  25,  Introduction. 

In  the  time  of  Charles  I.,  it  seems  that  the 
English  admiraltv  had  jurisdiction  to  enforce 
a  lien  in  favor  of  material  men,  by  a  proceed- 
ing in  rem.    6  Vin.  Abr.  527. 

2.  Cases  of  possessory,  and,  perhaps,  petitory 
suits  concerning  vessels. 

The  case  of  The  Steamboat  Orleans  v.  PhoB- 
bus,  11  Peters,  175,  184,  was  a  libel  in  rem,  in 
the  nature  of  a  possessory  suit,  brought  by  one 
part  owner  of  a  vessel  against  the  others,  pray- 
mg  that  the  vessel  might  be  sold,  and  he  paid 
his  advances  and  freight  in  account  and  with 
other  part  owners,  and  his  propoition  of  the 

f>roceeas  of  the  sale.  The  court  below,  strange- 
y  enough,  decreed  an  account  and  sale.  It  be- 
ing shown  that  the  boat  was  employed  in  ply- 
ing between  New  Orleans  and  Maysvillc, 
*on  the  Ohio  River — L  e.,  her  substantial  [*S62 
employment  being  in  the  waters  without  the 
ebb  and  flow  of  the  tide,  though  she  touched 
waters  where  the  tide  ebbed  and  owed  at  one 
terminus  of  her  trips.  New  Orleans — ^the  libel 
was  dismissed  by  this  court  for  want  of  juris- 
diction. 

Undoubtedly,  had  her  substantial  employ- 
ment been  on  waters  where  the  tide  ebbed 
and  flowed,  the  court  would  have  entertained 
the  suit  so  far  as  to  decree  a  stipulation  in 
favor  of  the  part  owner  for  his  security,  though 
the  account  and  sale  were  out  of  the  course  of 
admiralty. 

Possessory  suits.  In  relation  to  vessels,  have 
always  been  entertained  by  the  English  courts 
of  admiralty  without  prohibition. 

"Until  some  time  after  the  Restoration," 
says  Lord  Stowel,  "the  courts  of  admiralty  ex- 
erdsed  jurisdiction  over  petitory  suits,  when 
it  was  found  by  other  courts  that  it  belonged 
exclusively  to  them;  since  which  it  has  been 
very    cautious    not    to    interfere    at    all    In 
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ttUestioTis  of  this  sort."    The  Aurora,  3  Roh. 
133,  136. 

Pursuing  the  same  subject  in  the  case  of 
The  Warrior,  2  Dodson,  288,  he  re-affirms  the 
above  in  re|[ard  to  petitory  suits,  and  adds: 
''The  jurisdiction  over  causes  of  possession 
was  still  retained;  and  although  tne  higher 
iribunali  of  the  country  denied  the  right  of 
this  court  to  interfere  in  mere  questions  of  dis- 
puted titles,  no  insinuation  was  ever  ^ven  by 
them  that  the  court  must  abandon  its  jurisdic- 
tion over  causes  of  possession."  See,  too,  2 
Browne's  Civ.  and  Adm.  Law,  113,  114,  397; 
Dunlap*s  Adm.  Prac.  24,  29,  80. 

3.  Cases  of  mariners'  wages. 

The  steamboat  Jefferson,  10  Wheat.  429,  was 
a  libel  in  rem  for  wages  earned  on  board  a 
steamboat  plyinc^  between  Shippingport,  in 
Kentucky,  and  places  up  the  Missouri  River, 
which  was  dismissed  by  this  court  for  want  of 
Jurisdiction  over  the  contract,  as  one  not  re* 
lating  to  service  performed  on  waters  in  which 
the  tide  ebbed  and  flowed. 

If  the  service  had  been  substantially  per- 
formed on  tide  waters,  the  admiralty  would 
have  had  jurisdiction;  such  contracts  being 
within  the  acknowledged  jurisdiction  of  the 
English  admiralty.  2  Browne's  Civ.  and  Adm. 
Law,  36,  37;  Dunlap,  26,  27. 

4.  Cases  of  salvage. 

Hobart  et  al.  v.  Drogan  et  al.,  10  Peters,  108, 
119,  120,  121,  was  a  case  of  salvage. 

Salvage  has  always  been  deemed  within  the 
Jurisdiction  of  the  Enfflish  admiralty.  See  the 
ease  of  The  Joseph  Harvey,  1  Rob.  306,  in 
which  Sir  William  Scott  savs:  "It  is  allowed 
S6S*]  *that  the  court  may,  in  case  of  pilotage, 
as  well  as  salvage,  direct  a  proper  remunera- 
tion to  be  made." 

Andrews  v.  Wall,  8  How.  568,  was  also  a  case 
of  salvage,  the  proceeds  being  in  possession  of 
the  court,  and  ordered  to  m  distributed  ac- 
cording to  an  agreement  of  consortship  be- 
tween the  salvors.  As  his  Honor  Judge  Story 
observed,  in  delivering  the  opinion  of  the 
court,  it  has  always  ^en  held  in  the  English 
admiralty,  as  incidental  to  the  jurisdiction  of 
the  court  over  the  subject  of  salvage,  that  the 
court  has  power  to  entertain  supplementary 
suits  in  relation  to  the  proceeds  in  their  pos- 
session, and  to  order  them  to  be  paid  over  to 
the  parties  interested  according  to  their  rieht. 

Nmth.  We  know  of  no  case,  out  of  the  first 
eircuit,  in  which  the  jurisdiction  of  the  court 
to  admiralty  over  such  a  contract  as  this  has 
been  affirmed. 

The  Sloop  Mary,  1  Paine,  671,  was  a  libel  to 
enforce  a  bottomry  bond,  executed  by  the  own* 
•r  and  master  in  the  West  Indies,  to  enable 
him  to  purchase  a  cargo.  One  question  was, 
whether  the  case  was  within  the  admiraltv  ju- 
risdiction of  the  court,  the  bond  being  made  by 
the  owner  as  owner  of  the  vessel,  since  as  mas- 
ter he  could  not  have  made  such  a  bond  for 
the  mere  purchase  of  cargo,  but  only  for 
necessary  supplies  and  repairs.  The  court  sus- 
tained their  jurisdiction,  upon  the  ground  that 
this  was  a  maritime  contract,  the  vessel  being 
hypothecated  for  the  payment  of  the  sum 
loaned,  and  the  payment  being  contingent  upon 
tti0  safe  arrival  of  the  vessel. 


jurisdiction  of  a  libel  on  a  bottomry  deed  exe 
cuted  by  the  owner  in  a  home  port.    This  it 
going  farther  than  this  court  has  intimated  it 
felt  authorized  to  go.    4  Cranch,  328. 

That  the  English  admiralty  has  always  had 
undisputed  junsdiction  over  bottomry  bonds, 
and  of  all  contingent  hypothecations  of  careo 
and  freight,  is  wen  settled;  the  jurisdiction  £- 
pending,  not  upon  the  consideration  of  the 
contrad^,  but  upon  whether  the  payment  bi 
contingent  upon  the  arrival  of  the  vessel.  The 
Barbara,  4  Rob.  1;  The  Zodiac,  1  Haggard, 
325;  The  Atlas,  2  Hageard,  48;  The  Murphy,  2 
Browne's  Civil  and  Adm.  Law,  530;  Dunlap's 
Adm.  Prac  27,  28.  • 

Second  point.  That,  in  fact,  the  libelants  did 
not  deliver  to  the  respondents,  and  the  re- 
spondents did  not  receive  from  the  libelants, 
the  said  gold  and  silver  coin  to  carry,  but 
that  the  contract  of  the  libelants  was  wholly 
with  one  Wm.  F.  Hamden,  a  carrier  and  for- 
warder on  his  own  account  and  risk,  and  as 
such  contracted  with  and  paid  by  the  libelants; 
and  hence,  that  if  the  libelants  have  any  cause 
of  action  for  the  *lo6S  of  said  coin,  it  is  [*S64 
against  Hamden,  and  not  against  the  respond- 
ents, there  being  no  privity  of  contract  between 
the  libelants  and  respondents. 

Hamden  was  the  collector  of  drafts,  etc,  for 
the  Merchants'  Bank,  in  the  city  of  New  York, 
and  carrier  of  the  specie  in  question. 

His  business  was  that  of  a  carrier  and  for- 
warder of  specie,  small  packages,  etc.,  collector 
of  drafts,  purchaser  of  goods,  ete.,  carried 
on  in  offices  kept  by  him  in  New  York  and 
Boston,  and  how  he  did  his  business  as  a  car- 
rier is  proved  by  Hamden,  118,  121;  Lock- 
wood,  102,  105. 

His  mode  of  carrying  between  New  York 
and  Stonington  is  shown  by  his  agreements 
with  the  respondents,  owners  of  boats  plying 
between  those  places. 

The  agreement  of    August,    1839,    provides, 
"that  the  said  William  F.  Hamden,  for  and 
in  consideration  of  the  sum  of  $250  per  months 
to  be  paid  monthly  to  the  said  New  Jerse]^ 
Steam  Navigation   Company,  is  to  have   th^ 
privilege   of  transportins  in  the  steamers  a^ 
said  company,  between  New  York  and  Provt. 
dence,   via   Newport   and    Stonington,    not   to 
exceed  once  in  each  day,  from  New  York  and 
Providence,  and  as  less  frequently  as  the  boati 
may  run  between  and  from  said  places,  ojie 
wooden  crate,  of  the  dimensions  of  five  feet  by 
five  feet  in  width  and  height,  and  six  feet  is 
length  (contents  unknown),  until  the  Slst  De< 
cember,  A.  D.  1839,  and  .rem  this  date. 

"The  following  conditions  are  stipulated  and 
agreed  to,  as  part  of  this  contract,  to  wit:  The 
said  crate,  with  its  Contents,  is  to  be  at  all 
times  exdusively  at  the  risk  of  the  said  Wll* 
Ham  F.  Hamden;  and  the  New  Jersey  Steam 
Navigation  Company  will  not,  in  any  event,  be 
responsible,  either  to  him  or  his  employers,  for 
the  loss  of  any  goods,  wares,  merchandise, 
money,  notes,  bills,  evidences  of  debt,  or  prop- 
erty of  any  and  every  description,  to  be  con- 
veyed or  transported  by  him  in  said  crate,  o^ 
otherwise,  in  any  manner,  on  the  boats  of 
company. 

"Further,  that  the  said  Hamden  is  to 
to  his  advertisements,  to  be  inserted  in 
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iponsible  for  his  acts  and  doings,  the  follow- 
ing notice,  which  he  is  also  to  attach  to  his  re- 
3elpt8  or  bills  of  lading,  to  be  given  in  all  cases 
for  goods,  wares,  and  merchandise,  and  other 
property  committed  to  his  charge,  to  be  trans- 
ported m  said  crate  or  otherwise: 

"Take  notice. — William  F.  Harnden  is  alone 
responsible  for  the  loss  or  injury  of  any  arti- 
cles or  property  committed  to  his  care;  nor  is 
any  risk  assumed  by,  nor  can  any  be  attached 
865*]  to,  *the  proprietors  of  the  steamboats 
in  which  his  crate  may  be,  and  is  transported. 
In  respect  to  it,  or  its  contents,  at  any  time.' " 
Schedule  I,  printed  rec  128.  Harnden  applies 
for  renewal  of  contract,  by  letter  of  date  Bos- 
ton,  December  7,  1839,  schedule  I,  printed  rec 
129;  Handy  replies,  by  letter,  of  date  New 
York,  December  9, 1839,  schedule  K,  printed  rec 
130;  Harnden 's  letter,  of  date  Boston,  Decem- 
ber 16,  1839,  schedule  L,  printed  rec.  130; 
Handy's  letter,  of  date  New  York,  December 
31,  1839,  schedule  M,  printed  rec.  130,  131.  To 
this  Harnden  makes  no  reply,  waiting  until  he 
came  to  New  York,  Hamden's  deposition, 
printed  rec  121,  answer  to  third  cross-inter- 
rogatory. He  was  kept  back  by  bad  weather, 
Lockwood's  deposition,  printed  rec.  104,  answer 
to  twenty-second  interrogatory;  but  under 
■ame  contract,  with  same  advertisements,  con- 
tinues to  transport  his  crate  in  the  boats  of  the 
New  Jersey  Steam  Navigation  Company,  as 
before;  and  on  coming  to  New  York,  on  the 
24th  of  February,  lsS>,  formally  renews  the 
contract  as  proposed  by  Handy  in  his  letter  of 
December  31,  1839.  During  the  interval  be- 
tween the  date  of  this  letter  and  the  24th  of 
February,  1840,  the  Lexington  was  lost.  See 
Harnden's  deposition,  120;  Brigham's,  28,  an- 
swers to  first,  second,  third,  and  fourth  cross- 
interrogatories;  lb.  141;  Lockwood's,  104, 
twenty-third  interrogatory;  schedule  N,  printed 
rec  131,  132.  Harnden  had  acted  as  carrier 
for  the  bank  before  this  transaction.  Ham- 
den's  deposition,  120,  answers  to  thirteenth, 
seventeenth,  axid  eighteenth  interrogatories, 
floid  to  tenth  cross-interrogatory. 

He  was  not  our  agent,  but  did  business  for 
himself.  They  en^loyed  him,  and  not  us,  and 
were  bound  to  know,  in  what  character  he 
acted;  the  presumption  being,  that  he  who  is 
employed  is  alone  responsible  for  his  acts  and 
contracts. 

The  burden  is  upon  the  libelants  to  show 
that  Harnden's  acts  and  contracts  bind  us,  he 
doing  business  as  a  carrier,  on  his  own  account, 
in  fact  and  appearance. 

We  are  not  bound,  therefore,  to  bring  home 
to  the  libelants  knowledge  of  the  terms  of  his 
contract  with  us;  and  his  notices  of  these  terms 
are  not  our  notices,  but  his  own;  stipulated  for, 
it  is  true,  in  our  contract  with  him,  ex  abund- 
ant! cautela,  but  our  exemption  from  responsi- 
bility coming  from  our  relation  to  Harnden 
and  our  contract  with  him,  and  not  from  the 
fact  that  his  notices  were  brought  home  to 
bis  employers. 

But  the  Merchants'  Bank  actually  knew  that 
Harnden  did  business  for  himself,  and  was 
alone  to  be  responsible.  He  distributed  ten 
thousand  notices  to  that  effect,  and  especially 
sent  them  to  the  Boston  banks.  Harnden's 
deposition,  119,  answers  to  fourth,  fifth,  sixth, 
sevMith,    eighth,    and    ninth    interrogatories, 

IS  Ii.  ad. 


*page  121,  answer  121;  answer  to  tenth  [*S66 
cross-  interrogatory. 

He  advertised  to  that  effect  in  the  Boston 
newspapers,  some  of  which  this  bank  took. 
Curtis's  deposition,  153;  Champney's,  153; 
Nichols's  154;  advertisement,  155;  Conant's, 
153-155. 

Harnden  was  not  the  agent  of  the  Merchants' 
Bank  to  shijp  their  coin  with  us.  He  was  their 
agent  to  collect  their  drafts  in  New  York,  but 
their  carrier  to  transport  the  proceeds  to  them 
at  Boston.  He  used  our  boats  under  general 
express  arrangements,  for  the  carrying  on  of 
his  own  business,  made  between  him  and  our- 
selves, bv  which  both  are  bound,  and  which 
necessarily  excluded  all  tacit  agreements  be- 
tween us  and  his  customers. 

We  carried  Harnden's  crate  for  him — ^not  its 
contents  for  his  employers.  We  are,  therefore, 
no  carriers  for  the  Merchants'  Bank;  there  is 
no  contract — no  privity  of  contract---between 
them  and  us. 

Hence,  we  cannot  be  liable  to  the  Merchants' 
Bank;  but,  if  at  all,  only  to  Harnden,  on  our 
contract  with  him.  Reynolds  v.  Toppan,  15 
Mass.  Rep.  370;  King  v.  Lenox,  19  Johns.  235, 
236;  Walter  v.  Brewer,  11  Mass.  Rep.  99; 
Ward  V.  Green,  0  Cowen,  173;  Allen  v.  Sewall, 
2  Wendell,  327;  S.  C.  in  error,  6  lb.  335;  Hal- 
sey  V.  Brown,  3  Day,  346;  Portugal  coin  case, 
Abbott  on  Ship.  119;  Cas.  temp.  Hardw.  85» 
194;  Butler  V.  Basing,  2  Carr.  &  Payne,  613; 
Citizens'  Bank  v.  Nantucket  Steamboiat,  Com- 
pany, 2  Story,  32-34,  46. 

Again,  in  case  of  valuables,  as  jewels  and 
precious  stones,  gold  and  silver  coin,  carried 
either  by  land  or  sea,  it  not  being  the  custom 
of  the  carrier  to  carry  such  things  without  a 
special  acceptance,  he  shall  not  be  liable  for 
thjeir  loss,  unless  he  accepts  them  and  is  paid 
for  them.  Kenrig  v.  Eggleston,  Aleyn,  93; 
commented  on  by  Lord  Mansfield,  in  Gibbon  y. 
Paynton,  4  Burr.  2301;  Cases  of  baggage  de- 
cided by  Lord  Holt,  and  collected  in  1  Vin. 
Abr.  220;  and  see  1  Wheat.  Selwyn,  301,  Na 
1,  and  cases  cited;  Orange  County  Bank  t. 
Brown  et  al.,  9  Wend.  85;  Pardee  y.  Drew,  25 
lb.  459;  Citizens'  Bank  v.  Nantucket  Steamboat 
Company,  2  Story,  32-34,  46;  Statutes  11  Geo. 
IV.,  and  1  Wm.  IV.,  ch.  38,  68,  found  in  2 
Kent's  Com.  609,  note  c;  2  Stephen's  N.  P., 
art.  Carrier,  in  relation  to  land  carriers;  stat- 
utes 7  Geo.  n.  ch.  15;  26  Geo.  m.  ch.  86;  53 
Geo.  in.  ch.  159,  found  in  2  Kent's  Coul  606; 
Abbott  on  Shipping,  part  3,  ch.  4,  sees.  8,  0, 
and  in  chap.  5,  on  Limitation  of  Responsibility 
of  Ship  owners;  see  Hinton  y.  Dibbin,  2  Ado; 
&  £11.  N.  S.  646,  reviewing  obiter  dicta  in 
Boys  y.  Pink,  8  Carr.  A,  Payne,  361,  and  in 
Owen  v.  Burnett,  2  Cromp  *&  Mees.  r*S67 
353;  S.  C.  4  Tyrwhitt,  133,  in  construction  of 
statutes  11  Geo.  IV.  and  1  Wm.  IV.  ch.  68. 

We  neither  received,  were  paid  for,  nor  car* 
ried,  with  our  knowledge,  the  gold  and  silver 
coin  of  the  Merchants'  Bank. 

The  warranty  of  sufficiency  of  boat,  equip- 
ments, etc.,  is  implied  in  the  contract  of  car- 
riage in  favor  of  mm  whose  goods  are  contract- 
ed to  be  carried.  It  follows,  that,  if  we  did 
not  contract  to  carry  for  the  Merchants'  Bank^ 
we  did  not  warrant  the  sufilciency  of  our 
means  of  carriage  to  them. 

Third  point.    That  if  in  their  own  name 
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which  we  den^,  the  libelants  could  pursue  the 
respondents,  it  could  only  be  by  virtue  of  and 
under  the  contract  of  Hamden  and  the  re- 
spondents for  the  transportation  on  board  of 
the  boats  of  the  respondents  of  Handen's  ex- 
press crate;  and  that,  by  virtue  of  this  con- 
tract, Hamden  was  the  insurer  of  his  own  crate 
whilst  on  board  the  respondents'  boats,  using 
said  boats  as  his  own. 

The  contract  between  Hamden,  by  its  terms, 
throws  the  whole  risk  of  the  carriage  of  his 
crate  and  contents  exclusively  on  him — ^in  any 
event,  at  any  time.  No  policy  forbids  such  a 
contract. 

In  England  it  Is  well  settled  that  a  carrier 
may  limit  his  responsibility  by  a  special  ac- 
ceptance. Eenrig  v.  Kggleston,  Aleyn,  03; 
Rolles,  Ch.  J.,  Southcote  s  case,  4  Coke,  Rep. 
84;  Coke,  Ch.  J.,  Slue  v.  Morse,  1  Vent.  190, 
288;  Hale,  Ch.  J.  Lyon  T.  Mells,  1  Smith,  484; 
S.  C.  5  East,  428;  Abbott  on  Ship,  part  3  ch. 
4,  sec  8,  p.  296,  ed.  1822. 

See  old  and  new  form  of  bill  of  lading.  Ab- 
bott on  Ship,  part  3,  eh.  2,  see.  3,  p.  216,  ed. 
1829;  1  Beirs  Com.  464,  471,  4th  ed.;  Gibbon  v. 
Paynton,  4  Burr.  2301 ;  see  Yates,  J.  Peake^s  N. 
P.  Cases,  150;  2  Taunt.  271;  1  Bell's  Com.  380, 
384,  4th  ed.  book  1,  part  1,  ch.  4,  sec.  3,  Ameri- 
can Bills  of  Lading;  see  Gordon  v.  Buchanan, 
5  Yerger,  71;  Johnson  v.  Friar,  4  lb.  48;  At- 
wood  T.  Reliance  Transp.  Co.  9  Watts.  487; 
Relf  V.  Rapp,  3  Serff.  &  Watts,  35. 

It  is  well  settled  in  England,  that  a  common 
carrier  may  limit  his  responsibility  by  notices 
brought  home  to  the  knowledge  of  his  custom- 
ers. Nicholson  v.  Willan,  5  Saist,  513;  Gibbon 
V.  Paynton,  4  Burr.  2301 ;  Yates.  J.  and  Aston, 
J.  Evans  v.  Soule,  2  M.  &  S.  1;  Lathham  v. 
Ratley,  2  B.  &  C.  20;  Harry  v.  Pack  wood,  2 
Taunt.  264;  Leeson  v.  Holt,  1  Starkie,  186; 
Mawing  v.  Todd,  lb.  72;  Lowe  v.  Booth,  13 
Price,  329;  Riley  v.  Home,  5  Bingh.217;  Brooke 
V.  Pickwick,  4  Bingh.  218. 

The  same  doctrine  prevails  in  America. 
Gordon  v.  Little,  8  Serff.  a  Rawle,  533;  Atwood 
V.  Reliance  Transp.  (S.  9  Watts,  87;  Orange 
County  Bank  v.  Brown,  9  Wend.  115,  Nelson, 
J.;  Phillips  V.  Earle,  8  Pick.  182;  Bean  v.  Green, 
3  Fairf.  422. 

368*]  *As  to  the  extent  of  a  carrier's  liabil- 
ity under  such*  notices.  Smith  v.  Home,  8 
Taunt.  144;  Lowe  v.  Booth,  13  Price,  329; 
Brooke  v.  Pickwick,  4  Bingh.  218;  Owen  v. 
Bumett,  2  Cromp.  &  Mees.  360;  Wyld  v.  Pick- 
ford,  8  Mces.  &  Wels.  443. 

By  special  contract  a  carrier  may  dispense 
with  all  responsibility;  and,  in  this  respect,  a 
special  agreement  differs  from  notice.  1  BelFs 
C6m.  380-384,  4th  ed.  book  1,  part  1,  ch.  4, 
sec.  2. 

The  cases  of  Cole  ▼.  Goodwin,  19  Wend.  280, 
Nowlen  v.  Hollister,  lb.  246,  247,  Clark  v.  Fax- 
ton,  21  lb.  153,  and  Gould  v.  Hill,  2  Hill,  623, 
are  cases  of  lost  baggage  of  passengers  or 
goods  carried  by  land.  See  Sohieffelin  v.  Har- 
vey, 6  Johns,  180;  McArthur  t.  Sears,  21  Wend. 
194,  which  show  that,  as  common  carriers  by 
water,  under  a  contract  for  the  carriage  of 
goods,  and  especially  valuables,  deliberately 
made,  we  should  be  entitled  to  the  benefit  of 
the  terms  of  our  special  agreement  with  Ham- 
den, under  which  the  libelants  must  claim,  if 
at  alL  See  2  Kent's  Com.  601,  608. 
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But  we  were  not  common  carriers  of  thia 
crate  and  its  contents.  A  common  carrier  as  to 
some  things  is  not  necessarily  a  common  car- 
rier as  to  others.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.  2  Story,  32-34,  46,  etc. 

The  agreement  between  us,  as  the  owners  of 
steamboats,  and  Hamden,  a  carrier,  was  a 
permanent  arrangement,  by  virtue  of  which  he 
was  to  have  the  privilege  of  sending  his  crate 
by  our  boats,  and  to  carry  on  his  business  in 
our  boats. 

This  he  could  not  exact  of  us  as  a  common 
carrier  for  him,  and  we  did  not  perform  as  a 
common  carrier.  Story  on  Bailments,  612,  sec 
508;  Ibid.  483,  sec.  476;  Jencks  v.  Coleman,  2 
Sumner,  224,  225;  Story  on  Bailments,  581-583, 
sec.  591,  a,  583,  n.  1 ;  1  Vin.  Abr.  220,  and  cases 
cited. 

In  New  York  it  is  perfectly  well  settled  that 
any  other  bailees,  except  common  carriers,  may 
make  what  contracts,  and  provide  for  what 
limitations  of  responsibility,  they  will,  and  the 
courts  will  fairly  carrv  out  the  contract.  Alex- 
ander V.  Greene,  3  Hill,  1;  2  Kent's  Com.  608, 
note  a. 

In  New  York  a  bailee,  under  such  a  contract 
as  that  between  Hamden  and  ourselves,  is  lia- 
ble only  for  fraud.    Ibid. 

It  is  like  a  case  of  charter-party,  in  whieh 
the  charter-party  settles  the  responsibilities  of 
the  parties  to  it.  Abbott  on  Ship,  part  3,  eh. 
1,  Contract  of  Affreightment. 

Fourth  point.  That,  although  under  these 
circumstances  we  cannot  be  liable  for  any  de- 
gree of  negligence,  or  for  want  of  sufficiency 
in  our  boat  and  equipments,  to  the  libelants, 
with  whom  we  did  not  contract,  and  for  whom 
we  did  not  carry,  nor  to  Hamden  for  any  mis- 
conduct short  of  fraud  or  wilful  *in-  [*369 
jury,  yet  we  deny,  as  a  matter  of  fact,  the 
charge  made  against  ns  in  this  respect,  and 
contend  that  our  boat  was  staimch  and  strong, 
and  well  equipped,  and  that  her  loss  by  fire 
was  not  occasioned  by  any  deficiency  in  her 
equipments,  or  any  unskillfulness  or  negligence 
in  her  conduct. 

Admitting  that  we  could  be  liable  to  them 
on  this  ground,  the  burden,  as  in  case  of  every 
other  breach  of  contract,  is  upon  him  who  al- 
leges and  claims  for  a  breach — ^the  libelants 
here.    They  must  prove — 

1st.  The  insuflSciency,  etc 

2d.  That  their  loss  was  caused  by  that  In- 
sufficiency, and  not  merely  its  abstract  exist- 
ence. 1  Bell's  Com.  460,  4th  ed.  book  3,  part  1, 
ch.  5,  sec.  2,  paragraph  499,  L.  B.  3;  Pothier, 
Chartre  Partie,  Vol.  I.  p.  319;  Havelock  v. 
Geddes,  10  East,  555;  Sharp  v.  Grey,  9  Bingh. 
459;  Alderson,  J.  Bremmer  v.  Williams,  1  Carr. 
&  Payne,  414;  Best,  J.  Jones  v.  Boyce,  1 
Starkie,  495;  Bell  v.  Reed,  4  Binney,  127;  Hart 
V.  Allen,  2  Whart.  120;  Reed  v.  Dick,  8  Watts, 
479;  Amies  v.  Stevens,  1  Stra.  128. 

The  ouestion  has  been,  whether  a  carrier  is 
ever  liable  for  a  secret  defect.  Pothier,  Char- 
tre Partie.  Vol.  I.  p.  319;  Sharp  v.  Grey,  9 
Bingh.  459;  Alderson,  J.  Christie  v.  Griggs,  2 
Camp.  81;  Bremmer  v.  Williams,  1  Carr.  & 
Payne,  414;  Story  on  Bailments,  sees.  509,  602, 
571,  a,  592,  and  authorities  cited. 

However  this  may  be,  as  a  general  question, 
we  contend  that,  under  a  contract  by  which  all 
risk  was  excluded  from  us,  we  are  not  to  ba 
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liable  for  secret  defects  in  our  boats,  machin- 
ery, etc. 

Our  boat,  hull,  engine,  boiler,  and  general 
equipment  were  good,  by  the  proof.  [Here  the 
counsel  entered  into  a  minute  examination  of 
the    testimony.] 

The  Act  of  1838  is  a  penal  act,  imposing  new 
duties  upon  carriers,  and  does  not  apply  to  a 
boat  en^ged  in  the  waters  in  which  the  Lex- 
ington was  employed,  when  lost,  but  only  to 
boats  voyaging  "at  sea,"  or  in  the  specified 
larger  lakes.  See  8th  and  9th  sections  of  the 
Act  of  1838. 

Ck)mpare  the  8th  and  0th  sections  of  the  act 
with  the  3d,  4th,  5th,  and  6th  sections,  and  it 
will  be  seen  that  the  word  "sea,"  in  the  act, 
does  not  mean  "bay,  river,  or  other  navigable 
waters  of  the  United  States,"  but  "altum 
mare,"  "high  or  open  sea,"  in  the  common 
sense  of  the  term. 

But,  finally,  the  loss  of  the  Lexington  did 
not  result  from  her  not  having  "iron  rods  and 
chains,"  instead  of  "wheel  or  tiller  ropes," 
required  by  the  statute. 

The  boat,  when  found  to  be  on  fire,  should 
have  been  stopped;  and  this  seems  to  have 
S70*]  been  the  captain's  attempt,  at  one  *time. 
The  parting  of  the  wheel  ropes,  if  occasioned 
by  the  fire,  did  not  contribute  at  all  to  her 
loss. 

The  want  of  the  steering  apparatus  required 
by  the  statute,  not  being  the  cause  of  her  loss, 
is  no  ground  for  damages,  within  the  authori- 
ties above  cited. 

Mr.  R.  W.  Greene,  for  the  defendants  in  er- 
ror, argued  the  question  of  jurisdiction  first 
and  then  the  following  points: 

1.  That  the  respondents  were  common  car- 
riers. 

2.  That  common  carriers  are  liable  for  all 
losses,  except  those  which  arise  from  the  act 
of  God,  the  public  enemies,  or  the  fault  of 
the  owner  of  the  goods. 

di.  That  common  carriers  cannot  limit  their 
liabilities  by  notice. 

4.  That  even  a  special  agreement  to  exempt 
a  common  carrier  from  the  legal  liabilities  of 
his  employment  would  be  void.  One  cannot 
be  a  common  carrier,  receiving  the  compensa- 
tion of  common  carriers,  and  yet  be  exempted 
or  excused  from  the  proper  responsibilities  of 
his  employment. 

5.  That  if  there  be  any  doubt  of  the  correct- 
ness of  the  foregoinff  propositions,  according 
to  the  law  of  England  or  other  coimtries,  there 
is  none  according  to  the  law  of  New  York, 
where  the  shipment  In  this  case  was  made. 

0.  But  if  the  libelants  be  wrong  on  the  gen- 
eral point  (viz.,  that  common  carriers  cannot, 
in  New  York  at  least,  limit  their  responsibility 
at  all  by  notice),  still  the  effect  of  notice,  if 
any  effect  whatever  be  given  to  it,  can  only 
be  to  relieve  the  carrier  from  liability  for  ex- 
traordinary losses  or  occurrences.  He  is  still 
liable  for  losses  within  his  own  warranty,  ex- 
press or  implied,  or  occasioned  by  his  own 
negligence  or  misconduct. 

The  libelants  contend,  therefore, 

7.  That  there  is  no  suflficicnt  proof  of  notice 
in  this  case;  and, 

8.  That  if  notice  be  proved,  it  does  not  re- 
lieve the  respondents  from  their  implied  war< 
naij  with  regard  to  the  vessel,  her  teaworthl- 
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ness,  her  equipment,  the  competenqr  of  her 
crew  and  conunander,  the  mode  of  stowing 
cargo,  and  the  navigation  and  general  manage- 
ment of  her  as  a  carrying  vessel. 

And  the  libelants  will  maintain,  as  a  rule  of 
evidence  fit  to  govern  this  case,  that  if  a  vessel 
be  lost  in  fair  weather,  without  the  presence  of 
any  external  cause,  or  occurence  adequate  to 
the  production  of  the  loss,  the  legal  presump- 
tion is  that  she  was  either  unseaworthy  or  was 
improperly  navigated,  conducted,  or  managed; 
and  to  discharge  the  respondents,  this  pre- 
sumption must  be  met,  answered,  and  over- 
thrown, by  clear  and  satisfactory  proof. 

*The  libelants  contend  that  there  is  [*S71 
in  the  case  no  such  clear  and  satisfactory 
proof  as  is  suflicient  to  overcome  the  legal  pre- 
sumption; and  they  insist,  further,  that  there 
is  proof  that,  in  point  of  fact,  the  respondents' 
warranty  was  not  complied  with  in  various  re- 
spects, and  among  others  in  these,  viz.:  that 
the  furnaces  were  unsafe  and  insufficient;  that 
there  was  no  proper  casing  to  the  steam  chim- 
ney, nor  any  safe  lining  of  the  deck  where  the 
chimney  passed  through;  that  dry  pine  wood 
was  habitually  kept  in  a  very  exposed  situa- 
tion ;  that,  especially,  there  was  a  very  improp- 
er stowage  or  disposition  of  the  cargo  on  board, 
considerins  what  that  cargo  was ;  that  the  boat 
had  no  tiller  chain  or  rope,  such  as  the  act  of 
Congress  as  well  as  common  prudence  required ; 
that  there  were  on  board  no  fire-buckets,  prop- 
erly prepared  and  fitted  with  heavine  hues; 
that  the  fire  eneine  was  in  one  part  of  uie  boat, 
while  the  hose  belonging  to  it  was  kept  or  left 
in  another,  and  where  it  was  inaccessible  when 
the  fire  broke  out;  and  that  in  other  respects 
the  respondents  were  guilty  of  negligence,  the 
more  culpable,  as  the  same  boat  had  actually 
taken  fire  in  her  last  preceding  voyage,  and 
no  measure  of  caution  had  been  taken  to  pre- 
vent a  recurrence  of  the  accident. 

1st  point.  As  to  the  question  of  jurisdiction. 

The  counsel  upon  the  other  side  have  argued 
this  question  as  if  it  were  the  decision  of  the 
court  which  vested  the  jurisdiction  in  it,  im- 
mediately under  the  Constitution,  without  the 
intervention  of  an  act  of  Congress,  and  that 
if  the  court  were  to  decide  with  us,  the  juris- 
diction must  remain  in  its  full  extent  until 
an  alteration  of  the  Constitution.  But  the 
Constitution  vests  in  Congress  the  power  to 
distribute  this  jurisdiction  amongst  the  courts 
of  the  United  States,  as  the  public  good  may 
require.  The  courts  only  take  what  Congress 
confers.  Congress  may  confer  a  jurisdiction 
as  large  as  the  grant  contained  in  the  Consti- 
tution, as  they  have  done  in  the  Judiciary  Act 
of  1789;  or  they  may  abridge  and  restrict 
the  jurisdiction  within  such  limits  as  they 
think  proper.  They  may  enact  the  statutes  of 
Richaitl,  with  my  Lord  Coke's  construction. 
They  may  even  take  away  the  jurisdiction 
over  seamen's  wages  and  bottomry  bonds.  Con- 
gress can  also  regulate  the  forms  of  process 
and  the  modes  of  proceeding  in  the  courts  of 
admiralty  and  can  provide  for  the  trial  by 
jury  of  all  issues. 

Upon  such  a  construction  of  the  grant,  the 
people  retain  the  whole  subject  under  their 
own  control,  to  be  regulated  as  experience  and 
the  progress  of  evenU  may  render  expedient 
11  they  find  it  too  large  under  tha  Judiciary 
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Act  of  1789,  they  can  limit  it;  if  they  prefer 
that  the  remedy  should  be  confined  to  cases  in 
rem,  the^  can  so  restrict  it;  if  they  wish  a 
process  m  personam  as  well  as  in  rem,  they 
can  leave  the  law  as  it  is. 
$72*]  •  Whereas,  by  the  construction  con- 
tended for  by  our  adversaries,  the  court  are 
urged  to  disable  Congress,  and  the  people 
through  Congress,  from  conferring  such  juris- 
diction as  their  interests  may  require.  The 
statutes  of  Richard,  with  my  Lord  Coke's  con- 
struction of  them,  become  a  part  of  the  Con- 
stitution of  the  United  States,  and  impose 
upon  the  people  and  Congress  a  perpetual  dis- 
ability to  enlarge  the  jurisdiction,  however 
much  their  interests  may  require  it,  without  an 
alteration  of  the  Constitution.  The  members 
of  the  convention  were  statesmen,  civilians, 
and  common  lawyers;  they  were  engaged  in 
framing  an  instrument  of  government,  which 
they  hoped,  and  which  we  hope,  will  endure 
for  ages.  The  great  objects  of  the  confederacy 
were  commerce  and  union.  Is  it  not  absurd  to 
suppose  that  men,  engaged  in  such  a  work, 
would  have  incorporated  into  the  compact  of 
fi;ovemment  such  distinctions  as  to  remedies 
m  rem  and  in  personam  as  are  contended  for 
by  the  counsel  for  the  respondents?  Would 
they  not  have  conferred  the  larger  power  upon 
Congress,  and  thus  left  the  subject  to  be  regu- 
lated as  experience  should  show  was  most  ex- 
pedient T 

It  is  said,  however,  in  answer  to  this,  that, 
if  the  court  should  now  decide  that  it  does  not 
possess  the  jurisdiction.  Congress  can  here- 
after enlar^^e  the  jurisdiction.  But  the  pres- 
ent grant  is  co-extensive  with  the  grant  of 
power  to  Congress  itself  in  the  Constitution. 
The  words  used  are  the  aame  in  both  instru- 
ments. If,  then.  Congress  have  already  ex- 
hausted their  power  by  vesting  the  courts  with 
the  whole  of  it,  how  can  any  fund  remain  in 
reserve  upon  which  Congress  can  draw  for  a 
fresh  supply? 

But  it  18  contended,  by  the  counsel  upon  the 
other  side,  that  the  English  system  of  admiral- 
ty, as  it  existed  in  1787,  became  bodily  trans- 
ferred, just  as  it  then  stood,  into  the  Constitu- 
tion of  the  United  Statos.  Without  inquir- 
ing, for  the  present,  into  the  absurd,  contra- 
dictory, and  inconsistent  principles  upon  which 
the  common  lawyers  of  England  had  placed 
the  system,  let  us  examine  how  far  it  would 
be  suitable  and  appropriate  to  the  United  States 
^how  far  it  would  be  adapted  to  our  condi- 
tion, and  adequate  to  carry  out  one  of  the 
great  objects  for  which  the  people  adopted  the 
Constitution.  This  object  was  to  promote  com- 
merce. The  preamble  indicates  this.  The 
Unitod  States  was  a  maritime  nation,  with  an 
immense  extent  of  sea  coast,  indented  with 
l>a3rs,  rivers,  and  harbors,  the  navigation  of 
which  was  dangerous.  A  few  considerations 
will  serve  to  show  that  the  limited  construc- 
tion contended  for  by  the  other  side  would 
eminently  fail  in  promoting  this  essential  ob- 
ject of  the  union. 
878*]      •As  to  pilotage. 

The  English  Admiralty  had  no  jurisdiction 
over  pilot^e,  except  upon  the  high  seas,  where 
it  was  not  needed. 

[Mr.  Greene  here  illustrated  the  necessity  of 
the  supervision  of  the  federal  government  over 
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the  subject  of  pilotage,  because  of  its  impor- 
tance, its  peculiar  applicability  to  admiralty 
jurisdiction,  the  meritorious  character  of  the 
services  rendered,  etc.,  etc.;  also  over  the  sub- 
ject of  material  men,  inasmuch  as  the  States 
were  foreign  to  each  other  as  to  jurisdiction; 
also  over  the  subject  of  salvage,  inasmuch  as 
the  English  admiralty  had  jurisdiction  over 
salvage  only  where  the  property  of  the  ship 
wrecked  was  not  cast  ashore,  see  5  Howard, 
462 ;  also  over  the  subject  of  collisions  in  hayn, 
harbors,  and  navigable  rivers,  wbicli  are  purely 
a  maritime  subject,  and  more  apt  to  occur  than 
collisions  on  the  high  seas.] 

The  subject  of  affreightment  is  not  within 
the  admiralty  jurisdiction  of  England,  although 
the  subject  of  seamen's  wages  is  so.  But 
freight  is  the  mother  of  wages.  The  whole 
subject  of  affreightment  is  purely  maritime, 
and  within  the  jurisdiction  of  all  the  conti- 
nential  courts,  and  of  Scotland,  to  this  day.  I 
Summer,  655,  668,  659. 

What  are  the  history  and  principles  of  En- 
glish admiralty  jurisdiction,  as  settled  by  the 
common  law  courts?  The  principle  is,  that  if 
a  contract  be  made  upon  land,  to  be  performed 
upon  the  sea,  or  made  upon  the  sea,  to  be  per- 
formed upon  land,  the  courts  of  admiralty  have 
no  jurisdiction.  But  they  can  only  interfere 
where  contracts  are  made  upon  the  sea,  to  be 
performed  upon  the  sea — such  as  a  note  of 
nand,  given  at  sea,  to  be  paid  at  sea,  or  an 
agreement  to  convey  real  estate,  to  be  executed 
upon  the  voyage.  Lord  Kenyon  admitted  this 
to  be  absurd.  In  3  T.  R.  267,  he  says:  "If  the 
admiralty  have  jurisdiction  over  the  subject 
matter,  to  say  that  it  is  necessary  for  the  par- 
ties to  go  upon  the  sea,  in  order  to  execute 
the  instrument,  borders  upon  absurdity."  The 
common  law ;  as  to  all  other  than  maritime  con- 
tracts, is,  that  the  law  of  the  place  of  perform- 
ance is  to  govern;  but  this  rule  is  set  aside  as 
to  admiralty.  The  general  rule  which  governs 
all  courts,  as  to  their  jurisdiction,  is  the  subject 
matter.  This  is  the  rule  in  chancery,  in  the 
ecclesiastical  courts,  and  the  common  law 
courts,  upon  every  branch  of  jurisdiction  except 
the  admiralty;  and  in  that  case  alone  the  in- 
quiry is,  not  whether  the  contract  be  of  a  mar- 
itime nature,  but  whether  it  was  made  within 
the  body  of  a  county.  The  statutes  of  Richard 
are  relied  upon  for  this  rule,  and  these  statutes 
are  declared  by  Lord  Coke  to  be  in  affirmance 
of  the  common  law.  From  whatever  source 
this  rule  of  jurisdiction  was  derived — whether 
from  the  statutes  *of  Richard  or  from  [•374 
the  common  law — if  it  be  an  arbitrary  rule, 
and  not  founded  in  any  just  principle,  it  is 
unreasonable  to  suppose  that  the  people  of  the 
United  States  meant  to  make  it  a  part  of  their 
federal  compact.  But  neither  the  common  law 
nor  the  statutes  of  Richard  are  justly  charge- 
able with  this  absurd  rule  of  jurisdiction.  It 
rests  entirely  upon  the  authority  of  Lord  Coke, 
who  was  a  great  common  lawyer,  but  no  civilian. 
[Mr.  Greene  then  cited  the  ancient  commis- 
sions in  admiralty,  the  ordinance  of  Edward  I^ 
confirmed  by  ordinance  of  Edward  III.,  the 
statutes  of  Richard  11.  and  Henry  IV.,  to  show 
that  the  object  of  all  of  them  was  to  place  the 
admiralty  jurisdiction  in  the  same  position 
where  Edward  III.  had  placed  it,  srhich  did 
not  justify  the  rule  in  question.] 
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The  hIatoiT  of  Lord  Coke's  controversy  with 
Lord  Chancellor  Ellesinere  shows  the  extent  to 
which  he  desired  to  push  the  exclusive  jurisdic- 
tion of  the  courts  of  common  law.  3  Bl.  Com. 
44.  Lord  Coke's  enmity  to  the  admiralty  has 
been  a  subject  of  comment  by  the  commcm  law 
judges  in  later  times,  particularly  by  Mr.  Jus- 
tice Buller;  but  they  were  bound  by  the  au- 
thori^  of  his  decisions,  however  much  they 
may  have  condemned  the  principle  on*  which 
they  were  founded.  And  now,  at  this  late  day, 
this  court  are  called  upon  to  incorporate  these 
decisions  into  the  American  Constitution,  and 
thus  deprive  the  American  people  of  the  power, 
through  their  representatives  in  Congress,  so  to 
regulate  this  jurisdiction  as  their  interests  may 
require. 

The  preservation  of  the  trial  by  jury  is  said 
to  be  the  great  object  for  which  these  decisions 
were  made.  It  was  alleged  that  the  admiralty 
bad  no  trial  by  jury,  that  the  judge  was  the 
immediate  representEitive  of  the  crown,  and 
that  the  subject  had  no  participation  in  the 
proceedings  of  this  court.  This  was  very 
plausible  in  England,  but  it  has  no  application 
to  this  country ;  and  even  in  England  itself  the 
reason  is  not  sound.  If  the  trial  by  jury  be  of 
such  importance  as  to  exclude  the  admiralty 
jurisdiction  from  certain  classes  of  cases  of  a 
maritime  character,  why  is  the  jurisdiction  of 
the  Lord  Chancellor  allowed  in  that  country? 
His  jurisdiction  extends  over  the  whole  king- 
dom, and  controls  and  annuls  the  judgments  of 
the  common  law  courts.  He  is  the  immediate 
adviser  of  the  king,  and  keeper  of  his  con- 
science. He  is  a  member  of  the  Privy  Council, 
a  politician,  appointed  and  removed  as  his  par- 
ty succeeds  or  falls.  There  is  no  jurv  trial  in 
bis  court,  except  at  his  discretion ;  ana  he  never 
orders  an  issue  to  be  tried  before  a  jury,  except 
when  the  evidence  is  so  doubtful  that  he  can 
eome  to  no  satisfactory  conclusion,  and  he  then 
S75*]  *puts  upon  a  jury  the  responsibility  of 
messing.  The  United  States  courts  are  invested 
hy  the  Constitution  with  this  power,  and  thev 
exercise  it,  sitting  as  circuit  courts  in  the  dif- 
ferent States. 

How  have  the  common  law  courts  of  England 
extended  their  own  jurisdiction,  whilst  so  scru- 
pulous respecting  that  of  others?  The  venue 
was  originally  local  in  cases  of  contracts  and 
personal  torts,  as  well  as  in  real  actions.  The 
jury  must  come  from  the  vicinage;  and  there- 
fore, where  the  transaction  occurred  at  sea,  no 
jury  could  try  the  case.  But  a  videlicet  gave 
to  these  courts  jurisdiction  over  the  ocean,  and 
the  defendant  was  not  allowed  to  deny  the 
fiction.  This  ^-as,  in  fact,  an  encroachment 
upon  the  admiralty.  The  Court  of  King's 
Bench  had  originally  no  jurisdiction  over  con- 
tracts, but  was  confined  to  cases  of  trespass. 
But  a  fiction  which  was  not  permitted  U>  be 
denied  gave  jurisdiction  over  matters  of  con- 
tract, and  a  similar  fiction  enlarged  the  juris* 
diction  of  the  Court  of  Exchequer  also. 

Two  arguments  are  urged  against  the  juris- 
diction over  the  present  case: 

1st.  It  takes  away  the  trial  by  jury. 

2d.  It  encroaches  upon  the  jurisdiction  of 
the  State  tribunals. 

let.  It  takes  away  the  trial  by  jury. 

Nothing  can  be  clearer  than  that  our  ances- 
tors attached  a  high  value  to  the  right  of  trial 
tS  li.  ed. 


by  jury.  But  there  is  a  wide  difference  between 
an  English  admiralty  judge  and  one  appointed 
under  the  Constitution  of  the  United  States. 
The  reasons  for  entertaining  a  jealousy  against 
the  former  do  not  apply  to  the  latter.  In  ths 
United  States,  admiralty  judges,  as  well  as 
common  law  ludges,  are  appointed  by  and 
responsible  to  the  people,  in  some  form  or  other. 
There  is,  therefore,  no  political  reason  for  re- 
straining the  jurisdiction  of  a  court  of  admi- 
ralty. If  our  American  ancestors  were  jealous 
of  the  jurisdiction  of  the  vice-admiralty  courts 
of  the  colonies,  the  reason  for  that  jealousy 
ceased  when  we  became  an  independent  people. 
A  vice-admiralty  judge  of  the  colonies  was  the 
representative  of  the  crown;  the  people  of  the 
colonies  had  no  voice  nor  participation  in  his 
proceedings.  It  was  a  foreign  tribunal,  en- 
forcing, amongst  other  things,  the  obnoxious 
laws  of  trade.  But  when  Uie  people  of  the 
United  States  came  to  frame  a  government  for 
themselves,  and  to  establish  a  judiciary  which 
should  be  ultimately  responsible  to  them, 
nothing  can  more  clearly  show  how  well  the 
Convention  and  Congress  understood  their 
change  of  position,  than  the  insertion  into  the 
Judiciary  Act  of  1789  of  the  clause  which 
makes  seizures  upon  tide  water  *for  [*876 
breaches  of  the  revenue  laws,  cognizable  in  the 
courts  of  the  United  States,  as  courts  of  admi- 
ralty. No  trial  by  jur^  was  provided.  This 
branch  of  the  vice-admiralty  jurisdiction  was 
most  bitterly  complained  of  by  the  colonies; 
and  yet  the  first  Congress  which  sat  under  the 
Constitution  invested  the  courts  of  the  United 
States  with  the  same  power.  It  was  composed 
of  many  of  the  same  men  who,  in  the  Conven- 
tion, had  framed  the  Constitution,  and  who 
had  also  been  members  of  the  Congress  whose 
measures  led  to  the  Revolution.  l%e  jurisdic- 
tion thus  given,  for  penalties  and  forfeitures 
upon  tide  water,  is  in  direct  contradiction  to 
the  English  system.  But  it  was  known  to  the 
members  of  the  Convention  that  a  jury  trial 
could  be  prescribed  by  an  act  of  Congress  in  the 
courts  of  admiralty.  It  was  so  in  the  colonial 
vice-admiralty  of  Virginia. 

It  mav  be  mentioned,  also,  that  chancery 
jurisdiction  was  given  to  the  courts  of  the 
United  States  by  the  Constitution.  There  is 
here  no  trial  by  jury,  and  yet  it  controls  and 
annuls  the  judgments  of  common  law  courts. 
Chancery  courts  existed  in  most  of  the  colonies 
— in  New  York,  Virginia,  etc. — and  their  exist- 
ence was  never  complained  of,  because  they . 
were  established  by  the  colonies  themselves. 

2d.  It  encroaches  upon  the  jurisdiction  of 
the  State  tribunals. 

This  argument  be^^  the  question.  It  assumes 
that  such  jurisdiction  would  be  an  encroach- 
ment. We  deny  it.  The  words  of  the  grant 
in  the  Constitution  are,  "to  all  cases  of  admi- 
ralty and  maritime  jurisdiction."  They  are 
words  of  the  most  comprehensive  import; 
and  from  the  language  used,  as  well  as  from 
the  reasonableness  of  the  thing,  we  say  that 
the  people  must  be  presumed  to  have  intended 
a  jurisdiction  which  was  needful  and  proper 
to  carry  out,  or  to  aid  in  carrying  out,  the  great 
commercial  purposes  of  the  Constitution.  In 
adopting  the  Constitution,  the  people  intended 
to  confer  upon  the  federal  government  all  the 
powers  neeaful  to  accomplisn  the  purposes  for 
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which  it  waa  formed.  State  courts  are  gov- 
erned by  tlie  common  law,  and  not  the  law 
maritime.  The  decisions  of  one  State,  more- 
OTer,  are  not  binding  on  another,  and  thus 
there  would  be  no  uniformity.  Whilst  the 
regulation  of  the  commerce  of  the  country  was 
in  the  hands  of  the  federal  government,  if  its 
courts  had  no  jurisdiction  over  commercial 
questions  which  might  arise  out  of  that  com- 
merce, there  would  be  one  law  in  New  York, 
another  in  Massachusetts,  and  a  third  in  some 
other  State. 

[Mr.  Greene  continued  much  further  his  il- 
lustrations of  this  matter.  But  for  them,  or 
for  his  aiguments  upon  the  other  points  of  the 
case,  there  is  not  room.] 

377*]  *Mr.  Webster,  upon  the  same  side 
with  Mr.  Greene,  laid  down  the  following 
propositions,  which  he  illustrated  at  considera- 
ble length: 

This  court  has  decided — 

First.  That  the  admiralty  jurisdiction  of 
this  government  is  not  limited  to  the  admiralty 
jurisdiction  as  it  existed  in  England  in  1789. 
The  English  rules,  therefore,  are  not  to  be  re- 
garded.    Waring  v.  Clarke,  5  Howard,  441. 

Second.  That  a  suit  in  admiralty  lies  for  a 
tort  committed  on  the  high  seas,  or  elsewhere 
within  the  ebb  and  flow  of  the  tide.  Waring  t. 
Clarke,  6  Howard,  441. 

Third.  That  in  cases  of  tort,  the  proceeding 
may  as  well  be  in  personam  as  in  rem.  Mauro 
V.  The  Ahneida,  10  Wheaton,  473. 

Fourth.  That  in  case  of  contract  where 
there  is  a  lien,  the  admiralty  jurisdiction  arises, 
though  the  contract  may  be  made  on  land. 
Peyroux  v.  Howard,  7  Peters,  324;  The  General 
Smith,  4  Wheaton,  438. 

Fifth.  That  the  true  question  in  cases  of 
contract  is  this,  to  wit,  whether  the  service 
agreed  to  be  performed,  and  performed,  be  in 
its  nature  a  maritime  service.  This  excludes 
policies  of  insurance,  but  includes  affreight- 
ment and  all  contracts  to  carry  over  and  upon 
tide  waters.  7  Peters,  324;  Lord  Mansfield 
and  other  English  judges;  Hall's  Admiralty,  1. 

Sixth.  In  cases  of  contract,  the  proceeding 
may  be  in  personam,  as  well  as  in  rem.  There 
would  be  a  great  inconsistency  if  this  were  not 
■o.  In  cases  where  nothing  more  is  sought 
than  damages  for  the  non-fulflllment  of  a  con- 
tract, there  are  two  objects,  and  two  only,  in 
proceeding  by  way  of  seizure  of  the  rem.  One 
to  compel  an  appearance  in  the  litigation,  the 
other  to  obtain  security.  Both  these  are  iden- 
tical with  the  proceeding  by  way  of  attaching 
the  defendant's  goods,  as  in  the  case  in  10 
Wheaton.  But  it  is  important  to  remember, 
that,  in  cases  of  the  seizure  of  the  rem,  the 
judgment  or  satisfaction  is  not  limited  to  the 
proceeds  of  the  sale  thereof.  If  a  balance  re- 
main unsatisfied,  execution  process  goes  against 
the  defendant  in  personam,  if  he  has  appeared 
and  contested  the  suit.  In  this  case,  therefore, 
the  plaintiff  proceeds  in  personam  with  as  much 
regularity  as  belongs  to  any  proceeding  in  rem. 
Besides,  as  the  res  went  to  the  bottom,  how 
could  there  be  any  proceeding  in  rem.  If 
there  were  another  case  exactly  like  this,  except 
that  in  such  case  a  spar,  or  a  sail,  or  the  ca- 
boose house,  having  been  found  floating,  should 
have  been  seized,  would  this  court  have  taken 
jurisdiction  in  one  case  and  not  In  the  other T 
10  Wheaton,  ubi  lupra. 
4S0 


♦Seventh.  The  court  having  decided  [•87  8 
that  the  constitutional  grant  of  admiralty  and 
maritime  jurisdiction  to  the  government  of  the 
United  States  is  not  to  be  limited  bv  the  rules 
which  restrained  the  English  admirafhr  in  1780, 
it  follows  of  course  that  the  jurisdiction  of  the 
courts  of  the  United  States  should  naturally  be 
co-extensive  with  the  granted  power,  unless 
Congress  has  otherwise  declared;  and  as  the 
Judiciary  Act  of  1789,  section  ninth,  expressly 
vests  in  the  district  courts  of  the  United  States 
original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  then  what- 
ever this  court  adjudges  to  be  a  case  of  admi- 
ralty and  maritime  jurisdiction  belongs  origi- 
nally to  the  District  Court,  and  invests  that 
court  necessarily  with  the  power  of  all  process 
and  proceedings  fit  and  proper  for  the  exercise 
of  its  jurisdiction,  subject  to  regulation  by  Con- 
gress. 

Eighth.  It  is  not,  probably,  doubted  that  the 
grant  of  admiralty  and  maritime  jurisdiction  to 
the  government  of  the  United  States  is  exclu- 
sive, or  that  no  State  now  retains  any  such 
power;  and  so  absolutely  indispensable  hsis 
such  a  jurisdiction  been  found  to  be  on  the  in- 
terior lakes  and  rivers,  that  Congress  has  been 
obliged  to  provide,  and  has  provided,  for  its  ex- 
ercise on  those  waters.    See  Act  of  1845. 

The  only  objection  to  this  necessary  law 
seems  to  be,  that  Congress,  in  passing  it,  was 
shivering  and  trembling  under  the  apprehen- 
sion of  what  might  be  the  ultimate  consequeuce 
of  the  decision  of  this  court  in  the  case  of  llie 
Thomas  Jefferson.  It  pitched  the  power  upon 
a  wrong  location. 

Its  proper  home  was  in  the  admiralty  and 
maritime  gr^^^t  as  in  all  reason,  and  in  the 
common  sense  of  all  mankind  out  of  England, 
admiralty  and  maritime  jurisdiction  ought  to 
extend,  and  does  extend,  to  all  navigable  waters, 
fresh  or  salt% 

The  Reporter  understands  that  Mr.  Chief 
Justice  Taney,  Mr.  Justice  McLean,  and  Mr. 
Justice  Wayne,  concurred  in  the  following 
opinion. 

Mr.  Justice  Nelson: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States,  held  in  and  for  the  District 
of  Rhode  Island,  in  a  suit  originally  commenced 
in  the  District  Court  in  admiralty,  and  in  which 
the  Merchants'  Bank  of  Boston  were  the  libel- 
ants, and  the  New  Jersey  Steam  Navigation 
Company  the  respondents. 

The  suit  was  instituted  upon  a  contract  of 
affreightment,  for  the  purpose  of  recovering  a 
large  amount  of  specie  lost  in  the  Lexington, 
one  of  the  steamers  of  the  respondents  running 
•between  New  York  and  Providence,  [*S79 
which  took  fire  and  was  consumed,  on  the 
night  of  the  13th  of  January,  1840,  on  Long 
Island  Sound,  about  four  miles  off  Huntington 
light-house,  and  between  forty  and  fifty  miles 
from  the  former  city. 

The  District  Court  dismissed  the  libel  pro 
fcrma,  and  entered  a  decree  accordingly.  An 
appeal  was  taken  to  the  Circuit  Court,  where 
this  decree  of  dismissal  was  reversed,  and  a  de- 
cree entered  for  the  libelants  for  the  sum  ol 
$22,224,  with  costs  of  suit. 

The  case  is  now  before  this  court  for  review. 

William  F.  Hamden,  a  resident  of  Boston. 
"^  in  the  business  of  carrying  fur 
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bire  small  packages  of  goods,  specie,  and  bun- 
dles of  all  kinds,  daily,  for  any  persons  choos- 
ing to  employ  him,  to  and  from  the  cities  of 
Boston  and  New  York,  using  the  public  con- 
A-eyances  between  these  cities  as  the  mode  of 
transportation.  For  this  purpose,  he  had  en- 
tered into  an  agreement  with  the  respondents 
on  the  5th  of  August,  1830,  by  which,  in  con- 
sideration of  $250  per  month,  to  be  paid  month- 
ly, they  agreed  to  allow  him  the  privilege  of 
transporting  in  their  steamers  between  New 
York  and  Providence  a  wooden  crate  of  the  di- 
mensions of  five  feet  by  five  feet  in  width  and 
heighth,  and  six  feet  in  length  (contents  un- 
known), until  the  Slst  of  D^Dember  following, 
subject  to  these  conditions: 

1.  The  crate  with  its  contents  to  be  at  all 
times  exclusively  at  the  risk  of  the  said  Ham- 
den,  and  the  respondents  not  in  any  event  to  be 
responsible,  either  to  him  or  his  employers,  for 
the  loss  of  any  goods,  wares,  merchandise, 
money,  eto.,  to  be  conveyed  or  transported  by 
him  m  said  crate,  or  otherwise  in  the  boats  of 
said  company. 

2.  That  he  should  annex  to  his  advertise- 
ments published  in  the  public  prints  the  fol- 
lowing notice,  and  which  was,  also,  to  be  an- 
nexed to  his  receipts  of  goods  or  bills  of  lading: 

"Take  notice. — William  F.  Hamden  is  alone 
responsible  for  the  loss  or  injury  of  any  articles 
or  property  committed  to  his  care;  nor  is  any 
risk  assumed  by,  nor  can  any  be  attached  to, 
the  proprietors  of  the  steamboats  in  which  his 
crate  may  be  and  is  transported,  in  respect  to 
it  or  its  contente,  at  any  time." 

This  arrangement  expired  on  the  Slst  of  De- 
cember, 1830,  but  was  on  that  day  renewed  for 
another  year,  and  was  in  existence  at  the  time 
of  the  loss  in  question. 

A  few  days  previous  to  the  loss  of  the  Lex- 
ington, the  libelante  employed  Harndcn  in  Bos- 
ton to  collect  from  the  banks  in  the  city  of  New 
York  checks  and  drafts  to  the  amount  of  about 
$40,000,  which  paper  was  received  by  him  and 
forwarded  to  his  agent  in  that  city,  with  direc- 
tions to  collect  and  send  home  the  same  in  the 
usual  way.  Eighteen  thousand  dollars  of  this 
880*]  siun  *was  put  in  the  crate  on  board  of 
that  vessel  on  the  13th  of  January,  for  the  pur- 
pose of  being  conveyed  to  the  libelante,  and 
was  on  board  at  the  time  she  was  lost,  on  the 
evening  of  that  day. 

Upon  this  statement  of  the  case,  three  objec- 
tions have  been  token  by  the  respondente  to 
the  right  of  the  libelante  to  recover: 

1.  That  the  suit  is  not  mainteiuable  in  their 
names.  That,  if  accountable  at  all  for  the  loss, 
they  are  accounteble  to  Hamden,  with  whom 
the  contract  for  carrying  the  specie  was  made. 

2.  That  if  the  suit  can  be  mainteined  in  the 
name  of  the  libelants,  they  must  succeed,  if  at 
all,  through  the  contract  with  Hamden,  which 
contract  exerapte  them  from  all  responsibility 
as  carriers  of  the  specie;  and, 

3.  That  the  District  Court  had  no  jurisdic- 
tion, the  contract  of  affreightment  not  being 
the  subject  of  admiralty  cognizance. 

We  shall  examine  these  several  objections  in 
their  order. 

1.  As  to  the  right  of  the  libelante  to  main- 
tain their  suit. 

They  had  employed  JTamdcn  to  collect 
checks  and  drafte  on  the  banks  in  the  city  of 
It  li.  ed. 


New  York,  and  to  bring  home  the  proceeds  in 
specie.  He  had  no  interest  in  the  money,  or  in 
the  contract  with  the  respondente  for  its  con- 
veyance, except  what  was  derived  from  tlie 
?Dssession  in  the  execution  of  his  agency, 
he  general  property  remained  in  the  libelante, 
the  real  owners,  subject  at  all  times  to  their  di- 
rection and  control;  and  any  loss  that  might 
happen  to  it  in  the  course  of  the  shipment 
would  fall  upon  them. 

This  would  be  clearly  so  if  Hamden  is  to  be 
regarded  as  a  private  agent;  and  even  if  in  the 
light  of  a  common  carrier  of  this  description  of 
goods,  the  result  would  not  be  changed,  so  far 
as  relates  to  the  right  of  property. 

The  carrier  has  a  lien  on  the  goods  for  his 
freight,  if  not  paid  in  advance;  but  subject  to 
this  olaim  he  can  set  up  no  right  of  property  or 
of  possession  against  the  general  owners.  Story 
on  Bailmente,  sec.  03,  g. 

The  carrier,  says  BuUer,  J.,  is  considered  in 
law  the  agent  or  servant  of  the  owner,  and  the 
possession  of  the  agent  is  the  possession  of  the 
owner.     4  T.  R.  400. 

Under  these  circumstances,  the  contract  be- 
tween Harnden  and  the  respondente  for  the 
transportetion  of  the  specie  was,  in  contempla- 
tion of  law,  a  contract  between  them  and  the 
libelante;  and  although  made  in  his  own  name, 
and  without  disclosing  his  employers  at  the 
time,  a  suit  may  be  mainteined  directly  upon 
it  in  their  names. 

It  would  be  otherwise,  in  a  court  of  law,  if 
the  contract  was  under  seal.  Story  on  Agency, 
sec.  160. 

It  rested  in  parol,  in  this  case,  at  the  time  of 
the  loss. 

*ln  Sims  t.  Bond,  6  Bam.  &  Adol.  [*S81 
303,  the  court  observed  that  it  was  a  well  es- 
teblished  rule  of  law,  that,  where  a  contract, 
not  under  seal,  is  made  by  an  agent  in  his  own 
name  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  on  it;  the  de- 
fendant in  the  latter  case  being  entitled  to  be 
placed  in  the  same  situation,  at  the  time  of  the 
disclosure  of  the  real  principal,  as  if  the  agent 
had  been  the  contractmff  party. 

The  same  doctrine  is  affirmed  by  Baron 
Parke,  in  delivering  the  judgment  of  the  court 
in  Higgins  v.  Senior,  8  Mees.  &  Wels.  834,  844, 
in  the  Court  of  Exchequer.  In  that  case  it  was 
held  that  the  suit  might  be  maintained  on  the 
contract,  either  in  the  name  of  the  principal  or 
of  the  agent,  and  that,  too,  although  required 
to  be  in  writing  by  the  stetute  of  frauds. 

The  rule  is,  also,  equally  well  esteblished  in 
this  country,  as  may  be  seen  by  a  reference  to 
the  cases  of  Beebee  y.  Robert,  12  Wend.  413, 
Taintor  ▼.  Prendergast,  3  Hill,  72,  and  San- 
derson ▼.  Lamberton,  0  Binney,  120. 

The  last  case  is  like  the  one  before  us.  It 
was  an  action  by  the  owners  directly  upon  the 
sub-contract  made  by  the  first  with  the  second 
carrier  for  the  conveyance  of  goods,  in  whose 
hands  they  were  lost. 

The  cases  are  numerous  in  which  the  gener- 
al owner  has  sustained  an  action  of  tort  against 
the  wrong-doer  for  injuries  to  the  property 
while  in  the  hands  of  the  bailee.  The  above 
cases  show  that  it  may  be  equally  well  sus- 
teined  for  a  breach  of  contract  entered^iuto  be- 
tween the  bailee  and  a  third  person.  The 
court  look  to  the  substantial  parties  in  intcrf^st, 
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with  a  view  to  avoid  circuity  of  action ;  saving, 
at  the  same  time,  to  the  defendant  all  the 
rights  belonging  to  him  if  the  suit  had  been  in 
the  name  of  the  agent. 

We  think,  therefore,  that  the  action  was 
properly  brought  in  the  name  of  the  libelants. 

II.  The  next  question  is  as  to  the  duties  and 
liabilities  of  the  respondents,  as  carriers,  upon 
their  contract  with  Hamden.  As  the  libel- 
ants claim  through  it,  they  must  affirm  its  pro- 
visions, so  far  as  they  may  be  consistent  with 
law. 

The  general  liability  of  the  carrier,  independ- 
ently of  any  special  agreement,  is  familiar.  He 
is  chargeable  as  an  insurer  of  the  goods,  and  ao- 
countable  for  any  damage  or  loss  that  may  hap- 
pen to  them  in  the  course  of  the  conveyance, 
unless  arising  from  inevitable  accident — in 
other  words,  the  act  of  God  or  the  public  ene- 
my. The  liability  of  the  respondents,  there- 
fore, would  be  undoubted,  were  it  not  for  the 
special  agreement  under  which  the  goods  were 
shipped. 

The  question  is,  to  what  extent  has  this 
agreement  qualified  the  common  law  liability? 
882*]  *We  lay  out  of  the  case  the  notices 
published  by  the  respondents,  seeking  to  limit 
their  responsibility,  because, 

1.  The  carrier  cannot  in  this  way  exonerate 
himself  from  duties  which  the  law  has  an- 
nexed to  his  employment;  and, 

2.  The  special  agreement  with  Hamden  is 
quite  as  comprehensive  in  restricting  their  ob- 
ligation as  any  of  the  published  notices. 

A  question  has  been  made,  whether  it  is  com- 
petent for  the  carrier  to  restrict  his  obligation 
even  by  a  special  agreement.  It  was  very 
fully  considered  in  the  case  of  Gould  et  al.  v. 
Hill  et  al.,  2  Hill,  623,  and  the  conclusion  ar- 
rived at  that  he  could  not.  See  also,  Hollis- 
ter  V.  Nowlen,  19  Wend.  240,  and  Cole  v. 
Goodwin,  lb.  272,  282. 

As  the  extraordinary  duties  annexed  to  his 
employment  concern  only,  in  the  particular  in- 
stance, the  parties  to  the  transaction,  involving 
simply  rights  of  property — the  safe  custody 
and  delivery  of  the  goods — we  are  unable  to 
perceive  any  well  founded  objection  to  the 
restriction,  or  any  stronger  reasons  forbidding 
it  than  exist  in  the  case  of  any  other  insurer  of 
goods,  to  which  his  obligation  is  analogous; 
and  which  depends  altogether  upon  the  con- 
tract between  the  parties. 

The  owner,  by  entering  into  the  contract, 
virtually  agrees,  that,  in  respect  to  the  particu- 
lar transaction,  the  carrier  is  not  to  be  re- 
garded as  in  the  exercise  of  his  public  employ- 
ment; but  as  a  private  person,  who  incurs  no 
responsibility  beyond  that  of  an  ordinary  bailee 
for  hire,  and  answerable  only  for  misconduct 
or  negli|;ence. 

The  right  thus  to  restrict  the  obligation  is 
admitted  in  a  large  class  of  cases  founded  on 
bills  of  lading  and  charter-parties,  where  the  ex- 
ception to  the  common  law  liability  (other  than 
that   of   inevitable   accident)    has   been,    fn»n 
time  to  time,  enlarged,  and  the  risk  diminished, 
bv  the  express  stipulation  of  the  parties.    The 
right  of  the  carrier  thus  to  limit  his  liability  in 
the  shipment  of  goods  has,  we  think,  never 
been  doubted. 
But  Admitting  the  right  thus  to  restrict  his 
mblifiTAtioa,  it  by  no  means  follows  thai  he  can 
43:t 


do  so  by  any  act  of  his  o\%ai.  He  is  In  the 
ercise  of  a  sort  of  public  office,  and  has  public 
duties  to  perform,  from  which  he  should  not 
be  permitted  to  exonerate  himself  without  the 
assent  of  the  parties  concerned.  And  this  is 
not  to  be  implied  or  inferred  from  a  general 
notice  to  the  public,  limiting  his  obligation, 
which  may  or  may  not  be  assented  to.  He  is 
bound  to  receive  and  carry  all  the  goods  of- 
fered for  transportation,  subject  to  all  the  re- 
sponsibilities incident  to  his  employment,  and 
is  liable  to  an  action  in  case  of  *  refusal.  [*388 
And  we  agree  with  the  court  in  the  case  of 
Hollister  v.  Nowlen,  that,  if  any  implication  is 
to  be  indulged  from  the  delivery  of  the  goods 
under  the  general  notice,  it  is  as  strong  that  the 
o^rner  intended  to  insist  upon  his  rights,  and 
the  duties  of  the  carrier,  as  it  is  that  he  as- 
sented to  their  qualification. 

The  burden  of  proof  lies  on  the  carrier,  and 
nothing  short  of  an  express  stipulation  by  parol 
or  in  writing  should  be  permitted  to  discharge 
him  from  duties  which  the  law  has  annexed  to 
his  employment.  The  exemption  from  these 
duties  should  not  depend  upon  implication  or 
inference,  founded  on  doubtful  and  conflicting 
evidence;  but  should  be  specific  and  certain, 
leaving  no  room  for  controversy  between  the 
parties. 

The  special  agreement,  in  this  case,  nnder 
which  the  goods  were  shipped,  provided  that 
they  should  be  conveyed  at  the  risk  of  Ham- 
den; and  that  the  respondents  were  not  to  be 
accountable  to  him  or  to  his  emplo^'ers,  in  any 
event,  for  loss  or  damage. 

The  language    is    general    and    broad,    and 
might  very  well  comprehend  every  description 
of    risk    incident   to   the    shipment.      But   ws 
think  it  would  be  going  further  than  the  in- 
tent of  the  parties,  upon  any  fair  and  reason- 
able construction  of  tne  agreement,  were  we  Uh 
regard  it  as  stipulating  for  willful  misconduct, 
gross   negligence,   or   want   of   ordinary    care., 
either  in  the  seaworthiness  of  the  vessel,  hei- 
proper   equipments   and    furniture,   or   in   her 
management  by  the  master  and  hands. 

This  is  the  utmost  eiTect  that  was  given  to  s 
general  notice,  both  in  England  and  in  ^is 
country,  when  allowed  to  restrict  the  carrier'i 
liability,  although  as  broad  and  absolute  in  ita 
terms  as  the  special  agreement  before  us  (Stoij 
on  Bailm.  sec.  570) ;  nor  was  it  allowed  to  ex- 
empt him  from  accountability  for  losses  oc- 
casioned by  a  defect  in  the  vehicle,  or  mode  of 
conveyance  used  in  the  transportation.  13 
Wend.  611,  627,  628. 

Although  he  was  allowed  to  exempt  himself 
from  losses  arising  out  of  events  and  accidents 
against  which  he  was  a  sort  of  insurer,  yet,  in- 
asmuch as  he  had  undertaken  to  carry  the 
goods  from  one  place  to  another,  he  was  deemed 
to  have  incurred  the  same  degree  of  responsi- 
bility as  that  which  attaches  to  a  private  per- 
son, engaged  casually  in  the  like  occupation^ 
and  was,  therefore,  bound  to  use  ordinary  eai 
in  the  custody  of  the  goods,  and  in  their  d< 
livery,  and  to  provide  proper  vehicles  anc 
means  of  conveyance  for  their  transportatioi^ 

This  rule,  we  think,  should  govern  the 
struction  of  the  agreement  in  question. 

If  it  is  competent  at  all  for  the  carrier 
stipulate  for  the  *gross  negligence  of    [*S8 
^  Viuwa^U,  axk<^\k\a  «R,XN%si\&  qx  %;^\ila^  in  the  ti 
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portation  of  the  goods,  it  should  be  required  to 
be  done,  at  least,  in  terms  that  would  leave  no 
doubt  as  to  the  meaning  of  the  parties. 

The  respondents  having  succeeded  in  re- 
stricting their  liability  as  carriers  by  the  special 
agreement,  the  burden  of  proving  that  the  loss 
was  occasioned  by  the  want  of  due  care,  or  by 
gross  negligence,  lies  on  the  libelants,  which 
would  be  otherwise  in  the  absence  of  any  such 
restriction.  We  have  accordingly  looked  into 
the  proofs  in  the  case  with  a  view  to  the  ques* 
tion. 

There  were  on  board  the  vessel  one  hun- 
dred and  fifty  bales  of  cotton,  part  of  which 
was  stowed  away  on  and  along  side  of  the 
boiler  decic,  and  around  the  steam  chimney, 
extending  to  within  a  foot  or  a  foot  and  a  half 
•f  the  casing  of  the  same,  which  was  made  of 
pine,  and  was  itself  but  a  few  inches  from  the 
chimney.  The  cotton  around  the  chimney  ex- 
tended from  the  boiler  to  within  a  foot  of 
the  upper  deck. 

The  fire  broke  out  in  the  cotton  next  the 
steam  chimney,  between  the  two  decks,  at 
about  half  past  seven  o'clock  in  the  evening, 
and  was  discovered  before  it  had  made  much 
progress.  If  the  vessel  had  been  stopped,  a 
few  buckets  of  water,  in  all  probability,  would 
have  extinguished  it.  No  effort  seems  to  have 
been  made  to  stop  her,  but,  instead  thereof,  the 
wheel  was  put  hard  a-port,  for  the  purpose  of 
heading  her  to  the  land.  In  this  act,  one  of  the 
wheel  ropes  parted,  being  either  burnt  or 
broken,  in  consequence  of  which  the  hands 
had  ilo  longer  any  control  of  the  boat. 

Some  of  them  then  resorted  to  the  fire  engine, 
but  it  was  found  to  be  stowed  away  in  one 
place  in  the  vessel,  and  the  hose  belonging  to 
It,  and  without  which  it  was  useless,  in  another, 
and  which  was  inaccessible  in  consequence  of 
the  fire. 

They  then  sought  the  fire  buckets.  Two  or 
three  only,  in  all,  could  be  found,  and  but  one 
of  them  properly  prepared  and  fitted  with 
heaving  lines;  and,  in  the  emergency,  the 
specie  boxes  were  emptied,  and  used  to  carry 
water. 

The  act  of  Congress  (6  Statutes  at  Large, 
806,  sec  0)  made  it  the  duty,  at  the  time,  of 
these  respondents  to  provide,  as  a  part  of  the 
necessary  furniture  of  the  vessel,  a  suction  hose 
and  fire  engine,  and  hose  suitable  to  be  worked 
in  case  of  fire,  and  to  carry  the  same  on  every 
trip,  in  good  order;  and  further  provided,  that 
iron  rods  or  chains  should  be  employed  and 
used  in  the  navigation  of  steamboats,  instead 
of  wheel  or  tiller  ropes. 

This  latter  provision  was  wholly  disregarded 
on  board  the  vessel  during  the  trip  in  question ; 
and  the  former  also,  as  we  have  seen,  for  all 
practical  or  useful  purposes. 
S85*]  *We  think  there  was  great  want  of 
eare,  and  which  amounted  to  gross  negligence,  I 
on  the  part  of  the  respondents,  in  the  stowage 
of  the  cotton ;  especially,  regarding  its  exposure 
to  fire  from  the  condition  of  the  covering  of 
tbe  boiler  deck,  and  the  casing  of  the  steam 
chimney.  The  former  had  been  on  fire  on  the 
previous  trip,  and  a  box  of  goods  partly  con- 
sumed. Also,  for  the  want  of  proper  furniture 
and  equipments  of  the  vessel,  as  required  by  the 
act  of  Congress,  as  well  as  by  the  most  prud^i- 
tial  considerations. 
IS  li.  ed. 


It  is,  indeed,  difficulty  on  studying  the  facts, 
to  resist  the  conclusion,  that,  if  there  had  been 
no  fault  on  board  in  the  particulars  mentioned 
and  the  emergency  had  been  met  by  the  officers 
and  crew  with  ordinary  firmness  and  delibera- 
tion, the  terrible  calamity  that  befell  the  vessel 
and  nearly  all  on  board  would  have  been  ar- 
rested. 

We  are  of  opinion,  therefore,  that  the  re- 
spondents are  liable  for  the  loss  of  the  specie, 
notwithstanding  the  special  agreement  undei 
which  it  was  shipped. 

III.  The  remaining  question  is  as  to  the  ju- 
risdiction of  the  court. 

By  the  second  section  of  the  third  article  of 
the  C<Mistitution,  it  is  declared  that  "the  judi- 
cial power  shall  extend"  "to  all  cases  of  ad- 
miralty and  maritime  jurisdiction." 

The  ground  of  objection  to  the  jurisdiction, 
in  this  case,  rests  upon  the  assumption,  that 
this  provision  had  reference  to  the  jurisdiction 
of  the  High  Court  of  Admiralty  in  England,  as 
restrained  by  the  statutes  of  13  and  15  Richard 
II.,  or  as  exercised  in  the  colonies  b^  the  courts 
of  vice-admiralty,  which,  as  their  decisions 
were  subject  to  the  appellate  power  of  the 
High  Court  at  home,  with  few  exceptions,  and 
those, by  act  of  Parliament,  were  confined  with- 
in the  same  limits. 

This  is  the  foundation  of  the  argument  in 
support  of  the  restricted  jurisdiction,  and  which, 
it  IS  claimed,  excludes  the  contract  in  question. 

Under  the  statutes  of  Richard,  as  expounded 
by  the  common  law  courts,  in  cases  of  prohibi- 
tion against  the  admiralty,  its  jurisdiction  over 
contracts  was  confined  to  seamen's  wages,  bot- 
tomry bonds,  and  contracts  made  and  to  be 
executed  on  the  high  seas. 

If  made  on  land,  or  within  the  body  of  an 
English  county,  though  to  be  executed,  or  the 
service  to  be  performed,  upon  the  sea,  or  if 
made  upon  the  sea,  but  to  be  executed  upon 
the  land,  in  either  case  it  was  held  by  the  com- 
mon law  courts  that  the  admiralty  had  no  ju 
risdiction.  In  the  first,  because  the  place  where 
the  contract  was  made,  and  in  the  second,  where 
it  was  to  be  performed,  was  within  the  body  of 
the  *county,  and,  of  course,  within  the  [*386 
cognizance  of  the  common  law  courts,  which 
excluded  the  admiralty. 

It  is  not  to  be  denied,  therefore,  if  the  grant 
of  power  in  the  Constitution  had  reference  to 
the  jurisdiction  of  the  admiralty  in  England  at 
the  time,  and  is  to  be  governed  bv  it,  that  the 
present  suit  cannot  be  maintained,  as  the  Dis- 
trict Court  of  Rhode  Island  had  no  jurisdiction. 

But  in  answer  to  this  view,  and  to  the  ground 
on  which  it  rests,  we  have  been  referred  to  the 
practical  construction  that  has  been  given  to 
the  Constitution  by  Congress  in  the  Judiciary 
Act  of  1780,  which  estiU>lished  the  courts  of 
admiralty,  and  assigned  to  them  their  jurisdic- 
tion ;  and  also  to  the  adjudications  of  this,  and 
of  the  circuit  and  district  courts,  in  admiralty 
cases,  which  not  only  reject  the  very  limited 
jurisdiction  in  England,  but  assert  and  uphold 
a  jurisdiction  much  more  comprehensive,  both 
in  respect  to  contracts  and  torts,  and  which 
has  been  exercised  ever  since  the  establishment 
of  these  courts.  And  it  is  insisted,  that,  what- 
ever may  have  been  the  doubt,  originally,  as  to 
the  true  construction  of  the  grant,  whether  it 
had  rsfsrenoe  to  the  jurisdiction  in  England, 
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OT  to  tbe  more  enlarged  one  that  existed  In 
other  maritime  countries,  the  question  has  be- 
come settled  by  legislative  and  judicial  inter- 
pretation, which  ought  not  now  to  be  disturbed. 

We  are  inclined  to  concur  in  this  view,  and 
shall  proceed  to  state  some  of  the  grounds  in 
support  of  it. 

By  the  ninth  section  of  the  Judiciary  Act  of 
1789,  which  established  the  admiralty  courts, 
it  is  declared  that  the  district  courts  "shall 
have  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction, 
including  all  seizures  under  the  laws  of  impost, 
navigntion,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  nav- 
igable from  the  sea  by  vessels  of  ten  or  more 
tons  burden,  within  their  respective  districts, 
as  well  as  upon  the  high  seas;  saving  to  suitors, 
in  all  cases,  the  right  of  a  common  law  remedy, 
where  the  common  law  is  competent  to  give  it." 

The  High  Court  of  Admiralty  in  England 
never  had  original  jurisdiction  of  causes  arising 
under  the  revenue  laws,  or  laws  concerning  the 
navigation  and  trade  of  the  kingdom.  They  be- 
long, exclusively,  to  the  jurisdiction  of  the 
Court  of  Exchequer,  in  which  the  proceedings 
are  conducted  as  at  common  law. 

That  court  exercises  an  appellate  power  over 
the  decisions  of  the  vice-admiralty  courts  in  rev- 
enue cases  in  the  colonies;  even  that  power 
was  doubted,  till  afTirmed  by  the  Court  oi  Del- 
egates, on  an  appeal  from  a  decision  of  the 
S87*]  Vice-Admiralty  'Court  in  South  Caro- 
lina, in  1754.  Since  then,  it  has  been  exer- 
cised; but  this  is  the  extent  of  its  power  over 
revenue  cases,  or  cases  arising  under  the  navi- 
gation laws. 

Thus  it  will  be  seen  that  a  very  wide  depart- 
ure from  the  English  limit  of  admiralty  juris- 
diction took  place  within  two  years  after  the 
adoption  of  the  Constitution;  and  that,  too,  by 
the  Conp^ress  called  upon  to  expound  the  grant 
with  a  view  to  the  c-^tablishment  of  the  proper 
tribunals  to  carry  it  into  execution. 

The  constitutionality  of  this  act  of  Congress, 
and,  of  course,  the  true  construction  of  the 
grant  in  the  Constitution,  became  a  subject  of 
discussion  before  this  court,  at  a  very  early 
day,  on  several  occasions,  and  received  its  par- 
ticular consideration. 

The  first  case  that  involved  the  question  was 
the  case  of  The  Vegcance,  in  17U0,  nine  years 
after  the  adoption  of  the  Constitution.  3  Dal- 
las, 297. 

The  vessel  was  seized  by  the  marshal  in  the 
port  of  New  York,  as  forfeited  under  an  act 
of  Congress,  prohibiting  tlje  exportation  of 
arms,  and  libeled  and  condemned  in  the  Dis- 
trict Court.  On  appeal,  the  Circuit  Court  re- 
versed the  decree  and  dismissed  the  proceed- 
ing's; upon  wiiich  an  appeal  was  taken  to  this 
court. 

On  the  argument,  the  Attorney -General  took 
two   grounds    for    reversing    the    decree.      The 
second  was,  that,  even  if  the  proceeding  could 
be  considered  a  civil  suit,  it  was  not  a  suit  of 
admiralty  and  maritime  jurisdiction;  and  there- 
fore the  Circuit  Court  should  have  remanded 
it  to  the  District  Court,  to  be  tried  before  a  jury. 
He  referred  to  the  ninth  section  of  the  Judici- 
ary  Act,  which  declared,  that  **the  trials  of  is- 
fues  of  fact  in  the  district  courts,  in  all  causes 
mkcept  civil  cAuatH  ot  admiralty  and  mariiimo 
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jurisdiction,  shall  be  by  Jury,"  and  insisted,  thai 
a  libel  for  a  violation  of  the  navigation  laws 
was  not  a  civil  suit  of  admiralty  jurisdiction; 
that  the  principles  regulating  the  admiralty 
jurisdiction  in  this  country  must  be  such  as 
were  consistent  with  the  common  law  of  Eng- 
land at  the  period  of  the  Revolution ;  that  there 
admiralty  causes  must  be  causes  arising  wholly 
upon  the  sea,  and  not  within  the  precincts  of 
any  county,  that  the  act  of  exporting  arms 
must  have  commenced  on  land,  and  if  done 
part  on  land  and  part  on  the  sea,  the  authori- 
ties held  that  the  admiralty  had  no  jurisdiction. 

The  court  took  time  to  consider  the  question, 
and  on  a  subsequent  day  gave  judgment,  hold- 
ing that  the  suit  was  a  civil  cause  of  admiralty 
and  maritime  jurisdiction,  and  therefore  right- 
fully tried  by  the  District  Court  without  a  juiy ; 
that  the  case  was  one  coming  within  the  gen- 
eral admiralty  powers  of  the  courts;  and,  for  a 
like  reason,  it  was  held  that  the  appeal  to  the 
Circuit  Court  was  regular,  and  properly  dis- 
posed of. 

*lt  will  be  observed  that  the  seizure,  [*88S 
in  this  case,  was  in  the  port  of  New  York,  and 
within  the  body  of  the  county,  which  extends 
to  Sandy  Hook. 

The  next  case  that  came  before  the  court  was 
the  case  of  The  Schooner  Sally,  in  1805,  which 
arose  in  the  Maryland  district,  and  involved 
the  same  question  as  in  the  case  of  The  Ven- 
geance, and  was  decided  in  the  same  way. 

But  the  most  important  one,  as  it  respects 
the  question  before  us,  was  the  case  of  The 
Schooner  Betsey,  in  1808,  4  Cranch,  443.  This 
vessel  was  seized  for  a  violation  of  the  Non-In- 
tercourse Act  between  the  United  States  and  St 
Domingo,  in  the  port  of  Alexandria,  in  this 
District.  She  was  condemned  in  the  District 
Court;  but  on  appeal  of  the  Circuit  Court  re- 
versed the  decree,  from  which  an  appeal  was 
taken  to  this  court. 

Mr.  Lee,  who  had  argued  the  case  of  Th^ 
Vengeance  appeared  for  the  claimant,  and  re« 
quested   permission  to  argue  the   point  agait^ 
more  at  large,  namely,  whether  tlie  case  wa^ 
one  of  admiralty  and  maritime  jurisdiction;  and 
in  this  argument  will  be  found  the  ground  and 
substance  of  all  the  arguments  which  have  beco 
since  urged  in  favor  of  the  limited  construction 
of  the  admiralty  power  under  the  Con  ititution. 

He  referred  to  the  terms  of  the  grant  in  tlip 
Constitution,  and  denied  that  Congress  eould 
make  cases  of  admiralty  jurisdiction :  nor  could 
it  confer  on  the  federal  courts  jurisdiction  of  a 
case  which  was  not  of  admiralty  and  maritime 
cognisance  at  the  time  of  the  adoption  of  the 
Constitution.  That  the  seizure  of  a  ves-iel  with- 
in the  body  of  a  county,  for  a  breach  of  a 
municipal  law  of  trade,  was  not  of  admiralty 
cognizance;  that  it  was  never  so  considered  in 
England;  that  all  seizures  in  that  country  for 
a  violation  of  the  revenue  and  navigation  acti 
were  tried  by  a  jury,  in  the  Court  of  Exchequer^ 
according  to  the  course  of  the  common  law^ 
that  the  High  Court  of  admiralty  in  Englam 
exercised  no  jurisdiction  in  revenue  cases,  an( 
insisted  that  if  the  ninth  section  of  the  Judl-^ 
ciary  Act  was  to  be  construed  as  including^g 
revenue  cases  and  seizures  under  the  navigi^^ 
tion  acts  as  civil  causes  of  admiralty  and  ~ 
.  time  jurisdiction,  the  act  was  repugnant  to 
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The  eourt  rejected  the  argument,  and  held 
that  the  case  was  not  distinguishable  from  thai 
of  The  Vengeance,  and  which  they  had  already 
determined  belonged  properly  to  the  jurisdiction 
of  the  admiralty.  They  ol>seryed,  that  it  was 
the  place  of  seizure,  and  not  the  place  of  com- 
mittmg  the  offense,  that  determined  the  juris- 
diction, and  regarded  it  as  clear  that  Congress 
meant  to  discriminate  between  seizures  on 
389*]  waters  navigable  *from  the  sea,  and 
seizures  on  land  or  on  waters  not  navigable,  and 
to  class  the  former  among  the  civil  causes  of 
admiralty  and  maritime  jurisdiction. 

Similar  objections  were  taken  to  the  juris- 
diction of  the  court  in  the  cases  of  The  Samuel 
and  The  Octavia,  1  Wheat.  9  and  20,  and  re- 
ceived a  similar  answer  from  the  court. 

We  have  been  more  particular  in  referring  to 
these  cases,  and  to  the  arguments  of  counsel, 
because  they  show — 

1.  That  the  argimients  used  in  the  present 
ease  against  the  jurisdiction,  and  in  favor  of 
restricting  it  to  the  common  law  limit  in  Eng- 
land at  the  Revolution,  have  been  heretofore 
presented  to  the  court,  on  several  occasions,  and 
at  a  very  early  day,  and  on  each,  after  full  con- 
sideration, were  rejected,  and  the  judgment  of 
the  court  placed  upon  grounds  altogether  in- 
consistent with  that  mode  of  construing  the 
Constitution;  and, 

2.  They  aflSrm  the  practical  construction 
given  to  the  Ck>nstitution  by  Congress  in  the 
Act  of  1780,  which,  we  have  seen,  assigns  to 
the  district  courts,  in  terms,  a  vast  field  of  ad- 
miralty jurisdiction  unknown  to  that  court  in 
England. 

The  jurisdiction  in  all  these  cases  is  main- 
tained on  the  broad  ground,  that  the  subject 
matter  was  of  admiralty  cognizance,  as  the 
causes  of  action  arose  out  of  transactions  that 
bad  occurred  upon  the  high  seas,  or  within  the 
ebb  and  flow  of  the  tide ;  expressly  rejecting  the 
tonimon  law  test,  which  was  attempted  to  be 
applied,  namely,  that  thev  arose  within  the 
body  of  a  county,  and  therefore  out  of  the  limits 
of  the  admiralty. 

In  answer  to  an  argument  that  was  pressed, 
that  tbe  offense  must  have  been  committed 
upon  land,  such  as  in  case  of  an  exportation  of 
prohibited  goods,  the  court  say  that  it  is  the 
place  of  seizure,  and  not  the  place  of  commit- 
ting the  offense,  that  decides  the  jurisdiction — 
a  seizure  upon  the  hiffh  seas  or  within  tide 
waters,  although  the  tide  waters  may  be  within 
the  body  of  a  county. 

All  the  cases  thus  arising  under  the  revenue 
and  navigation  laws  were  held  to  be  civil 
causes  of  admiralty  and  maritime  jurisdiction 
within  the  words  of  the  Constitution,  and  as 
such,  were  properly  assigned  to  the  District 
Cotirt,  in  the  Act  of  1789,  as  part  of  its  admi- 
ralty jurisdiction. 

They  were  so  regarded,  as  well  in  respect  to 
the  subiect  matter  as  in  respect  to  the  place 
where  the  causes  of  action  had  arisen. 

The  clause  in  the  Act  of  1789,  "saving  to 
suitors  in  all  cases  the  right  of  a  oonunon  law 
remedy  where  the  common  law  is  competent  to 
g^ve  it,''  was  referred  to  on  the  argument  in 
support  of  the  restricted  jurisdiction.  And  it 
was  insisted  that  the  remedy  is  thus  saved  to 
both  parties,  plaintiff  and  defendant,  and  is,  in 
S90*]  'effect,  an  exception  from  the  admiral- 
ty power  conlerrsd  upon  ths  district  courts  of  | 
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all  causes  In  which  a  remedy  might  be  had  at 
common  law. 

The  languase  is  certainly  peculiar,  and  un- 
fortunate, if  tnis  was  the  object  of  the  clause; 
and  besides  the  construction  would  exclude 
from  the  District  Court  cases  which  the  stern- 
est opponent  of  the  admiralty  will  admit  prop- 
erly belonged  to  it. 

The  common  law  courts  exercise  a  concur- 
rent jurisdiction  in  nearly  all  the  cases  of  ad- 
miralty cognisance,  whether  of  tort  or  contract 
(with  the  exception  of  proceedings  In  rem) 
which,  upon  the  construction  contended  for, 
would  be  transferred  from  the  admiralty  to  the 
exclusive  co^izanoe  of  these  courts. 

The  meaning  of  the  clause  we  think  apparent 

By  the  Constitution,  the  entire  admiralty 
power  of  the  country  is  lodged  in  the  federal 
judiciary,  and  Congress  intended  by  the  ninth 
section  to  invest  the  district  courts  with  this 
power,  as  courts  of  original  jurisdiction. 

The  term  "exclusive  original  cognizance"  is 
used  for  this  purpose,  and  is  intended  to  be  ex- 
clusive of  the  State,  as  well  as  of  the  other 
federal  courts. 

The  saving  clause  was  inserted,  probably, 
from  abundant  caution,  lest  the  exclusive 
terms  in  which  the  power  is  conferred  on  the 
district  courts  might  be  deemed  to  have  taken 
awav  the  concurrent  remedy  which  had  before 
existed. 

This  leaves  the  concurrent  power  where  it 
stood  at  common  law. 

The  clause  has  no  application  to  seizures 
arising  under  the  revenue  laws,  or  laws  of  navi- 
gation, as  these  belong  exclusively  to  the  dis- 
trict courts.  Slocum  v.  Mayberry,  2  Wheat 
1 ;  Gelston  v.  Hoy t  3  lb.  246. 

If  the  thing  seized  is  acquitted,  then  the  own- 
er may  prosecute  the  wrong-doer  for  the  taking 
and  detention,  either  in  admiralty  or  at  common 
law.    The  remedy  is  concurrent    Ibid. 

2.  Another  class  of  cases  in  which  jurisdic- 
tion has  always  been  exercised  by  the  admiral- 
ty courts  in  this  country,  but  which  is  denied 
in  England,  are  suits  by  ship  carpenters  and 
material  men,  for  repairs  and  necessaries,  made 
and  furnished  to  ships,  whether  foreign  or  in 
the  port  of  a  State  to  which  they  do  not  belong, 
or  in  the  home  port,  if  the  municipal  laws  of 
the  State  give  a  lien  for  the  work  and  materials. 
1  Peter's  Adm.  R.  227,  233,  note;  Bee's  Adm. 
R.  106;  4  Wash.  C.  C.  R.  453;  1  Payne,  020; 
Gilpin,  D.  C.  R.  203,  473 ;  1  Wheat  06 ;  4  lb. 
438;  9  lb.  409;  10  lb.  628;  7  Peters,  324;  11 
lb.  175. 

The  principle  stated  in  the  ease  of  The  Gener- 
al Smith,  4  Wheat  438,  and  which  has  been 
repeated  in  all  the  subsequent  *cases,  [*391 
is,  that  where  repairs  have  been  made  or  neces- 
saries furnished  to  a  foreign  ship,  or  to  a  ship 
in  the  ports  of  a  State  to  whicn  she  does  not 
belong,  the  general  maritime  law  gives  a  lien 
on  the  ship  as  security,  and  the  party  may 
maintain  a  suit  in  admiralty  to  enforce  his 
right 

But  as  to  repairs  or  necessaries  in  the  port  or 
State  to  which  the  ship  belongs,  the  case  is 

governed  altogether  by  the  local  law  of  the 
tate,  and  no  lien  is  implied  unless  recognized 
by  that  law.  But  if  the  local  law  gives  the  lien, 
it  may  be  enforced  in  admiralty. 

The  jurisdiction  in  these  cases,  as  will  be 
seen  from  ths  authorities  referred  to,  appears 
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to  have  been  exercised  by  the  district  courts 
from  the  time  of  their  earliest  organization,  and 
which  was  aflirmed  by  this  court  the  first  time 
the  question  came  before  it. 

The  District  Court  of  South  Carolina,  in 
1796,  in  the  case  of  North  and  Vcsey  v.  The 
Brig  Eagle  (Bee's  R.  79)  maintained  a  libel  for 
supplies  furnished  a  foreign  vessel,  and  con- 
sidered the  question  as  a  very  clear  one  at  that 
day.  See,  also,  Pritchard  ▼.  The  Ijidy  Hora- 
tia,  p.  169,  decided  in  1800. 

Judge  Winchester,  district  judge  of  the  Mary- 
land district,  maintained  the  jurisdiction,  in  a 
most  able  opinion,  at  a  very  early  day.  1 
Peters's  Adm.  R.  233,  note. 

The  same  opinion  was  also  entertained  by 
Judge  Peters,  of  the  Pennsylvania  distriet.  1 
Peters,  227. 

Since  then,  the  jurisdiction  appears  to  have 
been  undisputed. 

We  refer  to  tliese  opinions,  not  so  much  for 
the  authority  they  afford,  though  entitled  to 
the  highest  respect  as  such,  but  as  evidence  of 
the  line  of  jurisdiction  exercised,  at  that  early 
day,  by  learned  admiralty  lawyers,  in  direct 
contradiction  to  the  theory  that  the  constitu- 
tional limit  is  to  be  determined  by  the  jurisdic- 
tion in  England.  They  are  the  opinions  of  men 
of  the  Revolution,  engaged  in  administering 
admiralty  law  as  understood  in  the  country 
soon  after  the  adoption  of  the  Constitution, 
fresh  from  the  discussions  which  every  pro- 
vision and  grant  of  power  in  that  instrument 
had  undergone.  The  opinions  may  be  well  re- 
ferred to  as  affording  the  highest  evidence  of 
the  law  on  this  subject  in  their  day. 

3.  Another  class  of  cases  in  which  jurisdic- 
tion is  entertained  by  the  courts  in  this  counti^ 
on  contracts,  but  which  is  denied  in  England, 
are  suits  for  pilotage.  10  Peters,  108.  It  is 
denied  in  England  on  the  ground  of  locality,  the 
contract  having  been  made  within  the  body  of 
a  county. 

We  shall  pursue  the  examination  no  farther. 
The  authorities,  we  think,  are  decisive  against 
expounding  the  constitutional  grant  according 
to  the  jurisdiction  of  the  English  admiralty, 
and  in  favor  of  a  line  of  jurisdiction  which 
fully  embraces  the  contract  in  question. 
S92*]  *Before  jurisdiction  can  be  withheld 
in  the  ease,  the  court  must  not  only  retrace  its 
steps,  and  take  back  several  of  its  decided  cases, 
but  must  also  disapprove  of  the  ground  which 
has  heretofore  been  taken,  and  maintained  in 
every  case,  as  the  proper  test  of  admiralty  ju- 
risdiction. 

Some  question  was  made  on  the  argument 
founded  on  the  circumstance  that  this  was  a 
suit  in  personam. 

The  answer  is,  if  the  cause  is  a  maritime 
cause,  subject  to  admiralty  cognizance,  juris- 
diction is  complete  over  the  person,  as  well  as 
over  the  ship;  it  must,  in  its  nature,  be  com- 
plete, for  it  cannot  be  confined  to  one  of  the 
remedies  on  the  contract,  when  the  contract 
itself  is  within  its  cognizance. 

On  looking  into  the  several  cases  in  admi- 
ralty which  have  come  before  this  court,  and  in 
which  its  jurisdiction  was  involved  or  came 
under  its  observation,  it  will  be  found  that  the 
inquiry  has  been,  not  into  the  jurisdiction  of 
lAe  court  of  admiralty  in  England,  but  into  the 
natunt  and  Bubject  matter  of  the  oontract— 


whether  It  was  a  maritime  contract,  and  the 
service  a  maritime  service,  to  be  performed  up- 
on the  sea,  or  upon  waters  within  the  ebb  and 
flow  of  the  tide.  And,  again,  whether,  the  serv- 
ice was  to  be  substantially  performed  upon  the 
sea,  or  tidewaters,  although  it  had  commenced 
and  had  terminated  beyond  the  reach  of  the 
tide;  if  it  was,  then  jurisdiction  has  always 
been  maintained.  But  if  the  substantial  part 
of  the  service  under  the  contract  is  to  be  per- 
formed beyond  tidewaters,  or  if  the  contract  re- 
lates exclusively  to  the  interior  navigation  and 
trade  of  a  State,  jurisdiction  is  disclaimed.  10 
Wheat.  428;  7  Peters,  324;  11  lb.  176;  12  lb. 
72 ;  6  Howard,  463. 

The  exclusive  jurisdiction  in  admiralty  cases 
was  conferred  on  the  national  government,  as 
closely  connected  with  the  grant  of  the  com- 
mercial power. 

It  is  a  maritime  court  instituted  for  the  pur- 
pose of  administering  the  law  of  the  seas. 
There  seems  to  be  ground,  therefore,  for  re- 
straining its  jurisdiction,  in  some  measure, 
within  the  limit  of  the  grant  of  the  commercial 
power,  which  would  confine  it,  in  cases  of  con- 
tracts, to  those  concerning  the  navigation  and 
tradq  of  the  country  upon  the  high  seas  and 
tide  waters  with  foreign  countries,  and  among 
the  several  States. 

Contracts  growing  out  of  the  purely  internal 
commerce  of  the  State,  as  well  as  commerce 
beyond  tide  waters,  are  generally  domestic  in 
their  origin  and  operation,  and  could  scarcely 
have  been  intended  to  be  drawn  within  the 
cognizance  of  the  federal  courts. 

Upon  the  whole,  without  pursuing  the  ex- 
amination farther,  we  are  satisfied  that  the  de- 
cision of  the  Circuit  Court  below  was  correct, 
and  its  decree  should  be  affirmed. 

Mr.  Justice  Catron:  r*39ft 

1.  In  my  judgment,  the  New  Jersey  Steam 
Navigation  Company  were  entitled  to  all  thm 
benefits  of  Ilarnden's  contract  with  them,  in  re- 
gard to  the  property  of  others  with  which  he 
(Harnden)    was  intrusted,  for  the  purpose  of 
transporting  it  in  his  crate.     And  though  tbe 
company  can  rely  on  all   the  defenses   whieh 
they  could  have  relied  upon   if  Harnden  hid 
sued  them,  still  I  think  the  libelants  can  main* 
tain  this  suit. 

Had  a  trover  and  conversion  been  made  of 
the  money  sued  for,  or  an  open  trespass  been 
committed  on  it  by  throwing  it  overboard,  by 
the  servants  or  agents  of  the  company,  then 
either  Harnden,  the  bailee  of  the  bank,  might 
have  sued  the  company,  or  the  bank  might 
have  sued.  As  to  the  right  to  sue,  in  the  case 
put)  by  the  bank,  there  can  be  no  doubt;  as 
such  acts  were  never  contemplated  by  the  con- 
tract, nor  covered  by  it. 

The  Navigation  Company  were  responsible 
to  Harnden  (and  to  those  who  employed  him),^ 
notwithstanding  the  contract,  for  acts  of  grossH 
negligence  in  transporting  the  property  de- 
stroyed ;  as,  for  instance,  if  the  servants  of  tl 
company,  in  navigating  the  vessel,  omitted 
observe  even  slight  diligence,  and  failed  in  tl 
lowest  degree  of  prudence,  to  guard 
fire,  then  they  must  be  deemed  in  a  court  ^jf 
justice  to  have  been  guilty  of  gross  negligence* 
by  which  expression  I  mean,  that  they  act:,^/ 
s«cVA«&ft  ol  ^Q\!k&«5^«iices«  as  respected  the  saf  «tf 
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of  the  vessel  and  the  lives  and  property  on 
board  aud  in  tHeir  charge,  that  such  conduct 
was  contrary  to  common  honesty,  and  that  the 
master  and  owners  were  liable  lor  loss  by  rea- 
son of  such  recklessness,  as  they  would  have 
been  in  ease  of  an  affirmative  and  meditated 
fraud  that  had  occasioned  the  same  loss,  and 
that  this  burning  was  a  tort. 

Whether  it  is  evidence  of  fraud  in  fact,  as 
Sir  William  Jones  intimates,  or  whether  it  is 
not,  as  other  writers  on  bailments  declare,  is 
not  worthy  of  discussion.  The  question  is  this : 
Is  the  measure  or  liability  the  same  where  a 
ship  is  burned  because  the  master  and  crew  did 
not  observe  the  lowest  deffree  of  prudence  to 

grevent  it,  and  in  a  case  where  she  is  willfully 
umedT  This  is  the  question  for  our  consider- 
ation. In  the  dvil  law,  I  apprehend  no  distinc- 
tion in  the  cases  put  exists;  nor  do  I  believe 
any  exists  at  common  law.  But  by  the  laws  of 
the  United  States,  such  gross  and  reckless  neg- 
ligence as  that  proved  in  the  case  before  us  was 
a  fraud  and  a  tort  on  the  shippers,  and  the  flre 
that  occurred,  and  consequent  loss  of  life,  a 
crime  on  the  part  of  the  master. 

By  the  twelfth  section  of  the  Act  of  1838; 
ebap.  191,  every  person  employed  on  any  steam- 
S94*]  boat  or  vessel,  by  whose  negligence  *to 
his  respective  duty  the  life  of  any  person  shall 
be  destroyed,  shall  be  deemed  ^ilty  of  man- 
slaughter, and  subject  to  conviction  and  im- 
prisonment at  hara  labor  for  a  time  not  ex- 
ceeding ten  years.  5  Statutes  at  Large,  306. 
Here  the  Legislature  have  put  gross  negligence 
in  the  category  of  crimes  of  a  nigh  gn^e,  and 
of  frauds  of  course;  nor  can  this  court  assume 
a  less  stringent  principle,  in  a  case  of  loss  of 
property,  than  Congress  has  recognized  as  the 
true  one,  if  life  be  destroyed  by  such  negligence. 
From  the  facts  before  us,  I  fed  warranted  in 
saying,  that,  had  the  captain  survived  the  de* 
st ruction  of  the  ship  and  the  loss  of  many  lives 
bfy  the  disaster,  he  would  have  been  clearly 
guilty  according  to  the  twelfth  section. 

One  single  circumstance  is  decisive  of  the 
culpable  negligence.  By  section  ninth  of  the 
above  act,  it  is  made  "the  duty  of  the  master 
and  owner  of  every  steam  vessel  employed  on 
the  sea,  to  provide,  as  a  part  of  the  necessary 
furniture,  a  suction  hose  and  fire  engine  and 
hose  suitable  to  be  worked  on  said  boat  in  case 
of  fire,  and  carry  the  same  upon  each  and  every 
▼oyage,  in  good  order."  This  vessel  had  some- 
thing of  the  kind;  but  it  was  in  no  order  for 
use,  and  a  mere  delusion,  and  a  sheer  fraud  on 
the  law  and  public.  Had  there  been  such  an 
engine  and  hose,  the  fire  could  have  been  ex- 
tinguished in  all  probability,  as  I  apprehend. 

2.  There  was  only  a  single  rigged  bucket  on 
board,  and  nothing  else  to  reach  the  water  with, 
and  the  money  of  libelants  was  thrown  from 
tlie  boxes,  and  they  used  to  lift  water. 

3.  The  flue  from  the  furnace  ran  through 
three  decks,  and  was  red  hot  through  the  three 
decks,  and  the  cotton  was  stowed  within  eigh- 
teen inches  on  all  sides  of  this  red  hot  flue,  and 
the  bales  pressed  in,  three  tiers  deep,  from  the 
boiler  deck  to  the  next  deck  so  that  it  would 
have  been  with  much  difficulty  that  the  cotton 
could  have  been  removed  should  a  fire  occur; 
there  the  fire  did  occur,  and  the  cotton  was  not 
removed — wherefore  the  vessel  was  burnt.  And 
from  the  mode  of  stowage  a  llrs  could  hardly 
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be  avoided,  and  was  to  be  expected  and  guarded 
against. 

Then  as  to  the  jurisdiction.  The  fire  oc- 
curred on  the  high  sea.  It  was  a  tort  there. 
The  case  depends  not  on  any  contract,  but  on 
mere  tort  standing  beyond  the  contract.  The 
locality  of  the  tort  is  the  locus  of  jurisdiction. 
Locality  is  the  strict  limit  2  Bro.  Adm.  Law, 
110;  3  BL  Com.  106;  the  conflict  between  the 
Luda  and  De  Soto,  in  Louisiana,  1847,  5 
Howard.  But  especially  2  Bro.  Adm.  Law, 
144,  which  lays  down  the  true  doctrine  as  fol- 
lows: 

"We  have  now  done  with  the  eflTect  of  the 
master's  contracts  *or  violence,  as  to  [*885 
his  owners,  and  proceed  to  consider  how  he  and 
they  are  affected  by  his  negligence.  And,  first, 
as  soon  as  merchandises  and  other  commodities 
be  put  on  board  a  ship,  whether  she  be  riding 
in  a  port  or  haven,  or  upon  the  hi^h  sea,  the 
master  is  chargeable  therewith ;  and  if  the  same 
be  lost  or  purloined,  or  sustain  any  damage, 
hurt,  or  loss,  whether  in  the  haven  or  port  be- 
fore, or  upon  the  seas  after,  she  is  upon  her 
voyage,  whether  it  be  by  mariners  or  by  any 
other  through  their  permission,  the  owner  of 
the  soods  hu  his  election  to  charge  either  mas- 
ter or  owners,  or  both,  at  his  pleasure — though 
he  can  have  but  one  satisfaction — in  a  court  of 
common  law,  if  the  fault  be  committed  infra 
corpus  comitatus ;  in  the  admiralty,  if  super  al- 
tum  mare;  and  if  it  be  on  a  place  where  there 
is  divisum  imperium,  then  in  one  or  the  other, 
according  to  the  flux  or  refiux  of  the  sea." 

I  think  the  libel  in  this  case  covers  my  view 
of  it.  It  sets  out  the  facts  of  how  the  mon^ 
was  shipped  in  general  terms,  but  avers  ft 
was  lost  by  fire,  and  by  reason  of  an  insuffi- 
cient furnace,  insufficient  machinery,  furniture 
rigging,  and  equipments,  and  the  careless,  neg- 
ligent, and  improper  management  of  said 
steamboat  Lexington  by  the  servants  and 
agents  of  the  Navigation  CJompany. 

If  this  technical  objection  had  been  addressed 
to  the  court  below,  it  could  have  been  easily 
remedied,  and  cannot  be  favorably  heard  here, 
now,  no  doubt»  made  for  the  first  time. 

I  therefore  think  there  was  jurisdiction  In 
the  Circuit  Court  to  try  the  libel;  and,  second, 
that  the  decree  was  proper,  and  ought  to  be  af- 
firmed, without  alteration. 

Mr.  Justice  Daniel: 

The  inquiries  presented  for  consideration  la 
this  cause  resolve  themselves  into  two  obvious 
or  natural  divisions;  the  one  involving  the 
riffhts  of  the  parties  as  growing  out  of  their 
alleged  undertakings;  the  other  the  right  of 
the  libelant  to  prosecute  his  claim  in  tiie  mode 
adopted  in  the  court  below,  and  the  power  of 
the  court  to  adjudicate  it  in  that  or  in  any  oth- 
er mode  whatever.  This  latter  inquiry,  em- 
bracing as  it  does  the  nature  and  extent  of  the 
admiralty  powers  of  the  government  of  the 
United  States,  and  by  consequence  the  con- 
struction of  that  article  of  the  Constitution  bt 
which  alone  those  powers  have  been  invested, 
challenges  the  most  solemn,  deliberate,  and 
careful  investigation.  I  approach  that  invest!- 
I^ation  with  the  diffidence  which  its  wide-spread 
interest  and  importance,  and  a  deep  conviction 
of  my  own  deficiencies,  cannot  but  awaken. 

The  (oondation,  nay,  the  whole  extent  and 
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S96*]  fabric,  of  tbe  ^admiralty  power  of  the 
government  are  to  be  found  in  that  portion  of 
the  second  section  of  the  third  article  of  the 
Constitution  which  declares  that  the  judicial 
power  shall  extend  (amongst  other  subjects  of 
cognizance  there  enumerated)  "to  all  cases  of 
admiralty  and  maritime  jurisdiction." 

The  distribution  of  this  admiralty  power  so 
created  by  the  Constitution,  with  reference  to 
the  tribuanls  by  which,  and  the  modes  in 
which,  it  shall  be  executed,  is  contained  in  the 
Act  to  establish  the  judicial  courts  of  the  Unit- 
ed States  in  1789,  section  ninth,  which  consti- 
tutes the  district  courts  of  the  United  States 
courts  of  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  juris- 
diction, and  of  certain  seizures  under  the  laws 
of  imposts,  concluding  or  qualifying  this  in- 
vestment of  power  with  these  plain  and  signifi- 
cant terms:  "saving  to  suitors,  in  all  cases,  the 
right  of  a  common  law  remedy,  where  the  com- 
mon law  is  competent  to  give  it." 

Looking  now  to  the  provisions  of  the  third 
article  of  the  Constitution,  and  to  those  of  the 
ninth  section  of  the  Judiciary  Act,  we  recur  to 
the  inquiry.  What  is  this  civil  and  maritime 
jurisdiction  derived  form  the  Constitution,  and 
vested  by  the  Judiciary  Act  in  the  district 
eourts — what  the  standard  by  which  its  scope 
and  power,  its  "space  and  verge,"  are  to  be 
measured — what  the  rules  to  be  observed  in  the 
mode  of  its  execution?  Although  the  Consti- 
tution and  Act  of  Congress  do  not  precisely  de- 
fine or  enumerate  the  former,  nor  prescribe  in 
forms  and  precedents  the  latter,  yet  it  will 
hardly  be  pretended,  that  either  the  substance 
or  the  forms  of  admiralty  jurisdiction  were 
designed  by  the  founders  of  our  jurisprudence 
to  be  left  without  limit,  to  be  dependent  on 
surmise  merely,  or  controlled  by  fashion  or  ca- 
price. They  were  both  ordained  in  reference 
to  some  known  standard  in  the  knowledge  and 
contemplation  of  the  statesman  and  legislator, 
and  the  ascertainment  of  that  standard  by  his- 
tory, by  legislative  and  judicial  records,  must 
furnish  the  just  response  to  the  inquiry  here 
propounded. 

In  tracing^  the  origin,  existence,  and  proCTess 
of  the  colonial  institutions,  or  in  seeking  illus- 
trations or  analogies  requisite  for  the  compre- 
hension of  those  institutions  down  to  the  peri- 
od of  separation  from  the  mother  country,  it 
is  to  the  laws  and  policy  of  the  latter  that  we 
must  chiefly  look  as  guides  to  anything  like 
accurate  results  in  our  investigations.  For  the 
necessity  here  intimated,  various  and  obvious 
causes  will  at  once  be  perceived.  As  instances 
of  these  may  be  exemplified — Ist^  similarity  of 
education  and  opinion,  strengthened  by  inter- 
course and  habit;  2d,  national  pride,  and  the 
partiality  which  naturally  creates  in  the  off- 
spring admiration  and  imitation  of  the  parent ; 
3d,  identity  of  civil  and  political  rights  in  the 
S97*]  ^people  of  both  regions;  4th,  and 
chiefly,  perhaps  the  jealousy  of  the  mother 
country  with  regard  to  her  national  unity, 
power,  and  greatness — a  principle  which  has 
ever  prompted  her  to  bind  in  the  closest  practi- 
cable system  of  efficient  uniformity  and  con- 
formity the  various  members  of  her  extended 
empire.  These  causes  have  had  their  full  ef- 
fect in  regulating  the  rights  of  person  and  of 

property  AmoDgat  British  subjecU  everywhere 
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within  the  dominions  of  England.    There  is  not, 
and  never  has  been,  a  question  connected  with 
either,  in  which  we  do  not  find  every  English- 
man appealing  to  the  common  law,  or  to  the 
charters  and  statutes  of  Enj^land,  as  defining 
the  nature  and  as   furnishing  the  best  pro- 
tection of  his  rights.     He  uniformly  clings  to 
these  as  constituting  at  once  his  birthright,  his 
pride,  and  his  security.  Vide  1  BI.  Com.  127,  128. 
Would    it    not   be    most   strange,    then,   with 
this  strong  tenacity  of  adherence  to  their  pecu- 
liar national  polity  and  institutions,  that  we 
should  suppose  the  government  or  the  people 
of  England  disposed  to  yield  their  cherished 
laws  and  customs  in  matters  which  peculiarly 
affect  them  in  a  national  point  of  view,  to  wit, 
the  administration  of  their  maritime  and  com- 
mercial rights  and  interests?    It  would  seem  to 
me  equally  reasonable  to  expect  that  the  admi- 
ralty courts  of  England,  or  any  part  of  the  do- 
minions of  England,  in  order  to  define  or  settle 
their  jurisdiction,  would  as  soon  be  permitted 
to  adopt,  as  the  source  and  foundation  and 
measure  of  their  power,  the  ordinances,  if  such 
there  be,  of  China  or  Thibet,  as  those  of  France, 
Genoa,  or  Venice,  or  of  any  other  portion  of 
the  continent  of  Europe,  whether  established 
by  the  several  local  governments  on  the  conti- 
nent or  based  upon  the  authority  of  the  civil 
law.     With  respect  to  the  realm  of  England, 
the  origin  and  powers  of  the  Court  of  Admiral- 
ty are  placed  upon  a  footing  which  leaves  them 
no  longer  subjects  of  speculation  or  uncertain- 
ty.    Sir  William  Blackstone,  in  his  Conunen- 
taries  (Vol.  III.,  chap.  6,  p.  60),  informs  us— 
upon    the    authority    of    Sir    Henry    Spelroan 
(Glossary,  13),  and  of  Lambard  (Archeion,  41) 
— that  the  Court  of  Admiralty  was  first  erected 
by  King  Edward  III.     Sir  Matthew  Hale,  in 
his  History  of  the  Common  Law,   (Vol.  I.,  p. 
61,  London  edition  of  1704,  by  Runnington), 
speaking    of    the    Court    of    Admiralty,    saya 
"This  court  is  not  bottomed  or  founded  upon 
the  authority  of  the  civil  law,  but  hath  both  ita 
powers  and  jurisdiction  by  the  law  and  custom 
of  the  realm  in  such  matters  as  are  proper  for 
its  cognizance."     And  in  a  note    (m)    by  the 
editor  to  the  page  just  cited,  it  is  said,  "Tne 
original  jurisdiction  of  the  admiralty  is  either 
by  the  connivance  or  permission  of  the  common 
court  laws.    The  statutes  are  only  in  affirmance 
of  the  common  law,  and  to  *  prevent  the  [*S98 
great  power  which  the  admiralty  had  gotten 
in  consequence  of  the  Laws  of  Oleron.     That, 
generally   speaking,    the    courts   of   admiralty 
have  no  jurisdiction   in  matters  of   contracts 
done  or  made  on  land ;  and  the  true  reason  for 
their  jurisdiction  in  matters  done  at  sea  is,  be- 
cause no  jury  can  come  from  thence;  for  if  the 
matter  arise  in  any  place  from  which  the  pais 
can  come,  the  common  law  will  not  suffer  th^ 
subject  to  be  drawn  ad  aliud  examen."    And  fo^^ 
this  doctrine  are  cited  12  Reports,  129;  Rolk^ 
Abr.   631;   Owen,    122;    Brownlow,   37a;    Bol"^^ 
Rep.   413;    1    Wilson,    101;    Hobart,    12; 
Fortescue,     De    Laudibus,     103,     edit.     177* 
Again,  Lord  Hale   (Vol.  L,  pp.  40-61),  ax 
ing  of  the  jurisdiction  of  tne  admiralty,  h^^^ 
down  the  following  limits  to  its  power:  'T'l^^ 
jurisdiction  of  the  Admiralty  Ck>urt,  as  to  ^1^ 
matter  of  it,  is  confined  by  the  laws  of  tbm 
reahn  to  things  done  upon  the  high  aea  imfyg 
as  depredations  imd  piracies  upon  the  high  ai^ 
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offcnscft  of  masters  and  mariners  upon  the  higli 
•ea ;  maritime  contracts  made  and  to  be  execut- 
ed upon  the  high  sea;  matters  of  prize  and  re- 
prisal upon  the  high  sea.  But  touching  con- 
tracts or  thinffs  made  within  the  bodies  of  the 
English  counties,  or  upon  the  land  beyond 
Um  sell,  though  the  execution  thereof  b«  in 
some  measure  upon  the  high  sea,  as  charter- 
parties  or  contracts  made  even  upon  the  high 
•ea — touching  things  that  are  not  in  their  own 
nature  mariUme,  as  a  bond  or  contract  for  the 
payment  of  money;  so,  also,  of  damages  in 
navigable  rivers,  within  the  bodies  of  counties, 
things  done  upon  the  shore  at  low  water, 
wreoc  of  the  sea,  etc.;  these  things  belong  not 
to  the  admiraPs  jurisdiction.  And  thus  the 
oommon  law  and  the  statutes  of  13  Richard  II., 
chap.  15,  and  of  15  Richard  11.,  chap.  3,  confine 
and  limit  their  jurisdiction  to  matters  mari- 
time, and  such  only  as  are  done  upon  the  high 


In  this  cursory  view  of  Lord  Hale  of  the  ad- 
miralty jurisdiction,  there  is  one  feature  which 
cannot  escape  the  most  superficial  observation ; 
and   that  is,   the   extraordinary   care  of   this 
learned  judge  to  avoid  every  implication  from 
uncertainty  or  obscurity  of  terms,  which  might 
be  wrested  as  a  pretext-  for  the  assumption  of 
power  not  clear,  well  founded,  and  legitimate. 
In  the  extract  aibove  given,  it  will  be  seen  that 
the  sea,  as  the  theater  of  the  admiralty  power, 
is   mentioned   in   ei^ht  different  instances,   in 
every  one  of  which  it  is  accompanied  with  the 
adjunct  high.    Altum  mare  is  given  as  the  only 
legitimate  province  of  the  admiral's  authority; 
and  Uien,  as  if  to  exclude  the  possibility  of  im- 
proper implication,   are   placed   in   immediate 
and  striking  contrast  the  transactions  and  the 
situations  as  to  which,  by  the  common  law  and 
the  statutes  of  England,  the  interference  of  the 
admiralty   was   utterly    inhibited.     "But,"    he 
!••*]    ^proceeds  to  say,   "touching  contracts 
or  things  made  within  the  bodies  of  the  English 
counties,   or   upon   the   land   beyond    the   sea, 
though  the  execution  thereof  be  in  some  meas- 
ure upon  the  high  sea,  as  charter-parties  or 
contracts  made  even  upon  the  high  sea — touch- 
ing things  that  are  not  in  their  own  nature 
maritime,  as  a  bond  or  contract  for  the  pay- 
ment of  money ;  so,  also,  of  damages  in  naviga- 
ble rivers,  within  the  bodies  of  English  coun- 
ties, things  done  upon  the  shore  at  low  water, 
wreck  of  tUe  sea,  etc.;  these  things  belong  not 
to  the  admiral's  jurisdiction." 

Sir  William  Blackstone,  treating  of  the  cog- 
nizance of  private  wrongs  (Book  3,  chap.  7,  p. 
106),  speaks  of  injuries  cognizable  by  the  mari- 
time or  admiralty '  courts.  ''These  courts," 
says  this  writer,  "have  jurisdiction  and  power 
to  try  and  determine  all  maritime  causes,  or 
such  injuries  as,  although  they  are  in  their 
niiture  of  common  law  cognizance,  yet,  being 
eommitted  on  the  high  seas,  out  of  the  reach 
of  our  ordinary  courU  of  justice,  are  therefore 
to  be  remedied  in  a  peculiar  court  of  their  own. 
All  admiralty  causes  must,  therefore,  be  causes 
arising  wholly  upon  the  sea."  He  then  cites 
the  sUtutes  of  13  and  15  Rich.  II.,  Co.  Litt. 
260,  Hob.  79,  and  5  Reports,  100,  for  the  posi- 
tions thus  asserted.  I  shall,  in  tlie  progresiS  of 
this  opinion,  have  occasion  further  to  remark 
upon  this  laneuage,  "courts  maritime  or  ad- 
miralty courts/'  here  used  by  this  learned  com- 
1%L.  eds 


mentator,  when  I  come  to  speak  of  an  interpre- 
tation placed  upon  the  second  section  of  the  third 
article  of  the  Constitution,  as  implying  an  en- 
largement of  the  powers  conferred,  from  a  con- 
nection of  the  terms  "admiralty"  and  "mari- 
time" in  the  section  just  mentioned.  What  I 
would  principally  advert  to  here  is  the  descrip- 
tion of  the  causes  denominated  "maritime,"  and 
as  falling  solely  and  peculiarly  within  the  ad- 
miralty jurisdiction,  and  to  the  reason  why 
they  are  thus  denominated  "maritime,"  and  as 
such  assigned  to  the  admiralty.  They  are,  says 
this  learned  commentator,  "maritime,  or  such 
injuries  as,  although  they  are  in  their  nature 
of  common  law  cognizance,  yet,  being  com- 
mitted on  the  high  seas,  out  of  the  reach  of  our 
ordinary  courts  of  justice,  are  therefore  to  be 
remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must^  therefore,  be  causes 
arising  wholly  upon  the  sea,  and  not  within 
the  precincts  of  any  county."  Here,  then,  is 
the  explicit  declaration,  that  it  is  the  theatre, 
the  place  of  their  origin  and  periormance,  ex- 
clusively, not  their  relation  to  maritime  sub- 
jects, which  determines  their  forum;  for  they 
are  causes,  sayi  he,  which  in  their  nature  may 
be  of  common  law  cognizance.  In  this  connec- 
tion it  seems  not  out  of  place  to  advert  to  tlie 
discrimination  made  by  the  same  author  be- 
tween the  pretensions  to  power  advanced  by 
^certain  tribunals  which  subsisted  and  [*400 
grew  up  rather  by  toleration  than  as  forming 
any  fundamental  and  regular  portions  of  the 
British  constitution.  Thus,  in  Book  3,  chap. 
7,  pp.  86,  87,  speaking  of  the  ecclesiastical, 
military  and  maritime  courts,  and  tlie  courts 
of  common  law,  he  says:  *'And  with  regard  to 
the  three  first,  I  must  beg  leave,  not  so  much 
to  consider  what  hath  at  any  time  been  claimed 
or  pretended  to  belong  to  their  jurisdiction 
by  the  ofiicers  and  judges  of  those  respective 
courts,  but  what  the  common  law  allows  and 
permits  to  be  so.  For  these  eccentrical  tri- 
bunals (which  are  principally  miided  by  the 
rules  of  the  imperial  and  canon  laws),  as  they 
subsist  and  are  admitted  in  England,  not  by 
any  right  of  their  own,  but  upon  bare  suffer- 
ance and  toleration  from  the  municipal  laws, 
must  have  recourse  to  the  laws  of  that  country 
wherein  they  are  thus  adopted  to  be  informed 
how  far  their  jurisdiction  extends,  or  what 
causes  are  permitted,  and  what  forbidden  to  be 
discussed  or  drawn  in  question  before  them. 
It  matters  not  what  the  Pandects  of  Justinian 
or  the  Decretals  of  Gregory  have  ordained; 
they  are  of  no  more  intrinsic  authority  than  the 
laws  of  Solon  or  Lycurgus;  curious,  perhaps, 
for  their  antiquity,  respectable  for  their  equity, 
and  frequently  of  admirable  use  in  illustrating 
a  point  of  history.  Nor  is  it  at  all  material  in 
what  light  other  nations  may  consider  this  mat- 
ter of  jurisdiction.  Every  nation  must  and 
will  abide  by  its  own  municipal  laws,  which 
various  accidents  conspire  to  render  different 
in  almost  every  country  in  Europe.  We  permit 
some  kinds  of  suits  to  be  of  ecclesiastical  cog- 
nizance which  other  nations  have  referred  en- 
tirely to  the  tem()oral  courts,  as  concerning 
wills  and  succesaions  to  intestates'  chattels; 
and  perhaps  we  may,  in  our  turn,  prohibit 
them  from  interfering  in  some  controversiea 
which,  on  the  Continent,  may  be  looked  upon 
as  merely  spiritual.    In  short,  the  cqulbiq^i  Uo4« 
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of  EnffUuid  it  the  one  unifonn  rule  to  deter- 
mine the  jurisdiction  of  our  oourte;  and  if  any 
tribunals  whatsoever  attempt  to  exceed  the 
limits  so  prescribed  to  them,  the  king's  courts 
of  common  law  may  and  do  prohibit  them,  and 
in  some  cases  punish  their  judges/'  So  far,  then, 
M  the  opinions  of  Hale  and  Blackstone  are  en- 
titled to  respect— so  far  as  the  writings  and 
decisions  of  the  venerable  expounders  of  the 
British  constitution  to  which  they  refer  may  be 
regarded  as  authority-—  the  origin  and  powers 
of  the  admiralty  in  England,  the  subjects  per- 
mittted  to  its  peculiar  cognizance,  the  control 
exerted  to  restrict  it  to  that  neculiar  oogni- 
lance  by  the  conunon  law  tribunals,  would 
•eem  not  to  be  matters  of  uncertainty.  Sir 
William  Blackstone,  too,  is  a  writer  of  modem 
date,  and,  as  such,  his  opinions  may  claim 
cocemption  from  the  influence  of  conflict  of 
401*]  *bigotry  or  prejudice,  which  the  ad- 
Tocates  of  the  admiralty  seem  disposed  to  at- 
tribute to  the  opinions  or  the  times  of  Spel- 
man,  of  Fortescue,  and  Coke. 

Passing  from  the  testimony  of  the  writers 
already  mentioned,  let  us  call  in  a  witness  as 
to  the  admiralty  powers  and  jurisdiction,  as 
•xisting  in  England  for  a  century  past,  at  least, 
whom  no  one  will  suspect  of  disaffection  to 
that  jurisdiction.  I  allude  to  Mr.  Arthur 
Browne,  Professor  of  Civil  Law  in  the  Univer- 
sity of  Dublin,  in  whose  learned  book  scarcely 
Any  assertion  of  power  ever  made  by  the  ad- 
miralty courts,  however  reprobated  and  denied 
by  the  common  law  tribunals,  is  not  com- 
mended, if  not  justified,  and  scarcely  one  re- 
trenchment or  denial  of  power  to  the  former  is 
not  as  zealously  disapproved.  Let  us  hear  what 
this  witness  is  compelled,  through  multo  cum 
gemitu,  to  admit,  with  respect  to  the  jurisdic- 
tion of  the  instance  court  in  cases  civil  and 
maritime — cases  identical  in  their  character 
with  that  now  under  consideration.  After  di- 
lating upon  the  resolutions  of  1632,  and  upon 
what  by  him  are  designated  as  the  irresistible 
arguments  of  Sir  Leoline  Jenkins  in  favor  of 
the  powers  of  his  own  court,  Professor  Browne 
is  driven  to  the  following  concessions.  Of  the 
common  law  courts  he  says  (Vol.  II.,  p.  74) : 
''Adhering  on  their  part  to  the  strict  letter  of 
the  rule,  that  the  business  of  the  admiralty  was 
only  with  contracts  made  upon  Uie  sea,  they 
here  took  locality  as  the  only  boundary, 
though  in  the  instances  before  mentioned,  of 
oontracts  made  on  sea,  they  refused  this  limit; 
And  having  insisted,  as  indeed  Judge  Blackstone 
has  even  of  late  done,  that  contracts  upon  land, 
though  to  be  executed  on  the  sea,  and  con- 
tracts at  sea,  if  to  be  executed  on  land,  were 
not  coffnizable  by  the  admiralty,  they  left  to  it 
the  idM  power  of  trying  contracts  made  upon 
the  sea  to  be  also  executed  upon  the  sea,  of 
which  one  instance  might  not  happen  in  ten 
years."  Again  (p.  85),  speaking  of  what  he 
eharacterizes  as  "the  torrent  oi  prohibitions 
which  poured  forth  from  the  common  law 
oourts,"  he  tells  us,  that  "little  was  left  for  the 
Authority  of  the  admiral  to  operate  upon,  in 
the  subject  of  contracts,  amidst  those  curbs  so 
eagerly  and  rapidly  thrown  upon  him  in  the 
last  century,  save  express  hypothecations  of 
ship  or  goods  made  at  sea  or  in  foreign  ports, 
mad  suits  for  seamen's  wa^."     At  the  close 
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stance  courts,  Mr.  Browne  presents  his  readers 
with  the  general  conclusion  to  which  his  inves- 
tigations on  this  head  had  conducted  him,  ia 
the  following  words:   "The  result  of  our  in- 
quiries in  the  present  chapter,  as  to  the  extent 
of  the  jurisdiction  of  the  Instance  Court  of  Ad- 
miralty which  is  at  present  seeminglv' allowed 
by  the  common  law  courts,  is,  that  it  is  con- 
fined in  matters  of  ^contract  to  suits  for  [*40S 
seamen's  wages   (on  all  hands  admitted  to  bo 
an  exception  to  the  rule  restricting  the  admiral- 
ty to  the  sea),  or  to  those  on  hypothecationa. 
In  matters  of  tort,  to  actions  for  assault^  eol* 
lision,  and  spoil  and  in  quasi  contracts,  to  ao- 
tions  by  part  owners  for  security,  and  actions 
of  salva^;  but  if  a  party,"  says  he,  "institute 
a  suit  in  that  court  on  a  charter-party,  for 
freight,  in  a  cause  of  average  and  contribution, 
or  to  decide  the  property  of  a  ship,  and  be  not 
prohibited,  I  do  not  see  how  the  court  could 
refuse  to  retain  it."    In  this  concluding  passage 
from  Mr.  Browne's  chapter  on  the  jurisdiction 
of  the  instance  courts,  there  are  two  circum- 
stances which  impress  themselves  upon  our  at* 
tention,  as  seemingly,  indeed  palpably,  irrecon- 
cilable with  the  law  or  with  each  other.    The 
first  is  the  concession  (a  concession  said  to  be 
made  upon  a  general  survey  of  the  e)ibject)  as 
to  the  limit  imposed  by  the  common  law  tribu- 
nals upon  the  admiralty ;  the  second,  tile  opinion, 
in  the  very  face  of  this  concession,  that  the  ad- 
miralty, if  it  should  not  be  actually  prohibited^ 
if  it  could  only  escape  the  vigiuince  of  the 
common    law    courts,    might    proceed,    might 
make  an  incursion  within  this  established,  uiis 
prohibited,  nay,  conceded  boundary.     Opinions 
like  these  evince  an  adherence  to  the  admiralty 
apparently  extreme,  and  almost  contumacious; 
and  it  may  be  owing  to  this  division,  that  de- 
cisions   have   been   pressed    into   its    supporti 
which,  to  my  apprehension,  do  not  come  di- 
rectly  up  to  the  point  they  are  called  to  fortify, 
or,  if  they  did,  are  too  few  in  number  and  too 
feeble  to  remove  the  firmly  planted  landmarb 
of  the  law.    Thus  the  case  of  Menetone  t.  CMb* 
bons,  3  T.  R.  267,  is  cited  as  authority  that 
the  admiralty  has  cognizance  over  oontracti, 
though  executed  on  land  and  under  seaL    TUi 
case,  it  is  true,  is  somewhat  anomalous  in  its 
features,  but  yet  it  is  thought  that  no  fair  sac- 
position  of  it  can  warrant  the  conclusions  at> 
tempted  to  be  deduced  from  it.    Notwithstand- 
ing some  expressions  which  may  have  fallen 
from  some  of  the  jud^  arguendo,  it  is  csr- 
tainly  true  that  every  justice  who  decided  that 
case   put   his  opinion   essentially   upon  these 
fdundations:  that  the  case  was  one  of  a  hypoth 
ecation  of  the  ship,  in  the  course  of  a  ' 
▼oyage,  by  the  master,  who  had   a  right 
hypothecate;  that  the  contract  provided  for 
gave  no   remedy  except  in  rem,  whereas 
common  law  courts  proceed  asainst  the 
only;  that  if  the  court  should  decide 
the  admiralty  jurisdiction  ( and  this,  too^  aftec 
sentence  of  condemnation  and  sale  ol  the  ship>^ 
being  unable  to  give  any  redress  under  Ums 
contract    by    pnx^eding    in    rem,    the    pa.T^ 
making  the  advances  would  be  irreparably  in. 
jured.    This  case  should  be  expounaed,  too^  in 
connection  with  that  of  Ladbroke  v.  Grickett, 
decided   by   the   same   judges    twelve  months 
'previously   (2  T.  R.  649),  in  which  a  [MOS 
natural  distinction  is  taken  between  the  extent 
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of  tho  right  to  prohibit  the  juriadiction  of  the 
admiralty   before  sentence,  and  the  right  to 
impeach   its   proceedings   after  they   are  con- 
summated and  carried  into  execution  without 
interference.    In  the  latter  case,  Buller,  whose 
remarks  have  been  quoted  from  Menetone  v. 
Gibbona,  says   'p.  664):     "There    is    a    great 
difference  between  applications  to  this  court  for 
prohibitions  to  the  admiralty  pending  the  suit 
and  after  sentence:  in  the  first  case,  this  court 
will    examine    the    whole    case,  and   b<>«  the 
grounds  of  the  proceedings  in  the  admiralty: 
but  the  rule  is  ouite  the  reverse  after  sentence 
is  passed:  in  sucn  a  case,  they  will  not  look  out 
of  the  proceedings;  for  the  party  who  applies 
for  a  prohibition  after  sentence  must  show  a 
nullity  of  jurisdiction  on  the  face  of  the  pro- 
ceedings;   therefore  the  plaintiff  in  this  case 
oould  not  go  into  evidence  at  the  trial  to  im- 
peach the  decree  of  the  Court  of  Admiralty. 
The  case  states,  in  general  terms,  that  that 
court  did  pronounce  a  decree  for  the  sale  of 
the  ship  in  question,  and  that  a  warrant  issued 
out  of  that  court  for  seizing  and  selling  the 
ship.    So  that  we  must  take  it  that  they  had 
jurisdiction,'  for  nothing  appears  on  the  face  of 
the  decree  to  show  that  they  had  not/'    Show- 
hig,   conclusively,   that  this    case    determined 
nothing  as  to  the  original  legitimate  powers 
either  of  the  common  law  or  admiralty  tri- 
bunals, but  positively  refusing  to  institute  a 
comparison  between  them.    The  next  case  ad- 
duced  by  Mr.  Browne,  and  the  last  which  I 
ihall  notice,  is  that  of  Smart  v.  Wolff,  3  T. 
R.  323.     The  first  remark  which  is  pertinent 
to  this  case  is,  that  it  was  a  case  of  prize,  one 
of  a  class  universally  admitted  to  belong  pe- 
ealiarly    and    exclusively    to    a    court   of    ad- 
miralty ;  and  the  question  propounded  in  it,  and 
the  only   question,  was  as  to  the  proceeding 
practiced  by  the  court  for  carrying  mto  effect 
this,    its    undoubted    jurisdiction.     There    the 
floods  had  been,  by  an  interlocutory  order,  de- 
nrered  to  the  captors,  upon  a  stipulation  to 
respond  for  freight,  if  allowed  on  the  final  de- 
cree; and  the  amount  of  freight  ultimately  al- 
lowed being  greater  than  that  covered  by  the 
stipulation,   the  court,   by   a   proceeding   sub- 
stantially in  rem,  ordered  the  captors  to  bring 
in  so  much  of  the  cargo  as  would  be  equal  to 
the  excess  of  the  allowances  beyond  the  amount 
of  the  stipulation.    A  rule  for  a  prohibition  ob- 
tained from  the  King's  Bench  was,  upon  full 
argument,  discharged,  and  the  grounds  of  the 
eourt's  decision  are  full^  disclosed  in  the  opin- 
kn  of  all  the  judges,  in  accordance  with  the 
reasoning  of  Mr.  Justice  Buller,  who  is  here 
particularly   quoted   because   he   has   been   re- 
ferred to  as  favorable  to  the  doctrines  of  Mr. 
Browne,    and    who    thus    expresses    himself: 
"^very  case  that  I  know  on  this  subject  is  a 
404*]  *clear  authority  to  show  that  questions 
of  prize  and  their  consequences  are  solely  and 
exclusively  of  the  admiralty  jurisdiction.  After 
the  cases  of  Lindo  v.  Rodney,  Le  Caux  v.  Eden, 
and  Livineston  v.  McKenzie,  it  would  only  be 
'■       a  waste  of  time  to  enter  into  reasons  to  show 
that  this  court  has  no  jurisdiction  over  those 
^       subjects.    Still  less  reason  is  there  for  saying, 
.       that  the  admiralty   shall   be   prevented   from 
f       proceeding  after  it  has  made  an  interlocutory 
I       decree;  because  that  would  be  to  say,  that  the 
sdmiralty    has   jurisdiction   at   the   beginning 


of  the  suit,  and  not  at  the  end  of  it."  Tha 
case  of  Smart  v.  Wolff,  then,  is  assuredly  no 
direct  authority,  if  authority  at  all,  to 
sustain  the  theory  or  the  partialities  of 
Professor  Browne.  Indeed,  the  utmost  that 
can  be  drawn  from  this  case  in  favor 
of  those  theories  is  an  expression  of  be- 
lief, by  Justice  Buller,  that  my  Lord  Coke 
entertained  not  only  a  jealousy  of,  but  an  en* 
mity  against,  the  admiralty;  a  belief  which, 
whether  well  or  ill  founded,  must  be  equally 
unimportant — equally  impotent  to  impugn  an 
inveterate,  a  confirmed,  nay,  an  admitted 
course  and  body  of  jurisprudence.  Upon  a  re- 
view of  all  the  authorities  to  which  I  have 
had  success,  the  conclusion  of  mv  mind  is  cer- 
tain and  satisfactory,  that,  with  some  tempo- 
rary deviations  or  irregularities,  such  as  the 
resolutions  of  1632,  the  jurisdiction  of  tha 
Instance  Court  of  the  Admiralty,  both  by  the 
common  law  and  by  the  statutes  of  13  and  16 
Richard  II.,  down  to  the  period  at  which,  dur- 
ing the  reign  of  the  present  queen,  that  juris- 
diction was  enlarged,  was,  in  matters  of  con- 
tract (with  the  known  exception  of  seamen's 
wages),  limited  to  maritime  contracts  made 
and  to  be  executed  upon  the  high  sea,  and  to 
cases  of  hypothecation  of  the  ship  upon  her 
voyage;  and  in  matters  of  civil  tort,  to  cases 
also  occurring  upon  the  sea,  without  the  body 
of  the  country.  But  this  restriction  upon  the 
jurisdiction  of  the  instance  courts  of  England, 
so  uniformly  maintained  by  the  common  law 
courts  of  that  country — acknowledged,  how- 
ever condemned,  by  Mr.  Browne,  and  admitted 
in  argument  in  this  case — ^it  is  contended,  does 
not  apply  to  the  powers  and  jurisdiction  of  the 
like  courts  in  the  United  States,  and  did  not 
apply  at  the  period  when  the  federal  Constitu- 
tion was  adopted,  but  that  a  jurisdiction  more 
varied  and  enlarged,  as  practiced  in  the  British 
colonies  in  North  America,  and  under  tha 
general  confederation  at  the  adoption  of  tha 
Constitution,  was  in  the  contemplation  of  tht 
framers  of  this  Constitution,  and  must  there* 
fore  be  referred  to  as  the  measure  of  the 
powers  conferred  in  the  language  of  the  seconc 
section  of  the  third  article — "all  cases  of  ad 
miralty  and  maritime  jurisdiction."  In  testing 
the  accuracy  of  these  positions,  it  would  be  ask 
ing  too  much  of  this  court  to  receive  as  bind 
ing  authority  the  decisions  of  *tribunals  [*40& 
inferior  to  itself,  farther  than  they  rest  upon 
indisputable  and  clear  historical  truths  in  oui 
colonial  history;  truths,  too,  which  shall  sus- 
tain a  regular  and  recognized  system  of  juris- 
diction. It  will  not  be  sufficient  to  alle^  somr 
obscure,  eccentric,  or  occasional  exertions  of 
power,  if  they  could  be  adduced,  and  upon  these 
to  attempt  to  build  up  an  hypothesis  or  a  sys- 
tem— nay,  more,  to  affirm  them  to  be  con- 
clusive proofs  of  a  system  established,  general, 
well  known  to  and  understood  by  the  framers 
of  the  Constitution,  and  therefore  entering 
necessarily  into  their  acceptation  of  the  terms 
"admiralty  and  maritime  jurisdiction."  The 
danger  of  yielding  to  such  scanty  and  inade- 
quate testimony  must  be  obvious  to  every 
mind.  The  still  greater  danger  of  theorizing 
upon  words  not  of  precise  or  definite  import, 
freed  from  the  restraints  of  settled  acceptation, 
has  been  exemplified  in  our  own  time  and 
country,  in  an  able,  learned  and  in^nious  ef- 
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fort  to  oonfer  on  the  admiralty  here  powers  not 
merely  oo-exteneive  with  the  most  ambitious 
pretensions  of  the  English  admiraItT  at  any 

Kriod  of  its  existence,  but  powers  that  may 
derived  from  the  laws  and  institutions  of 
almost  every  community  of  ancient  or  modem 
Europe,  and  covering,  not  onlT  seas  and  navi- 

Kble  waters,  but  men  and  their  transactions 
ving  no  necessary  connection  with  waters 
of  any  description,  vis.,  shipwrights,  material 
men  and  insurers  (vide  2  Gall.  397) ;  and  this 
upon  the  assumption,  that  the  term  "mari- 
time" implied  more  than  the  word  "admiralty," 
when  unassociated  with  it,  and  this  was  so 
understood  b^  the  framers  of  the  Constitu- 
tion, who  designed  it  as  an  enlargement  of  the 
admiralty  power.  Yet  if  we  turn  to  the  lan- 
guage of  Mr.  Justice  Blackstone  (Vol.  III.,  p. 
106),  he  tells  us  that  the  courts  maritime  are 
the  admiralty  courts,  using  the  terms  "mari- 
time" and  "admiralty"  as  convertible;  and  that 
the  injuries  triable  in  the  admiralty  (or  mari- 
time causes)  are  such  as  are  of  common  law 
cognisance,  yet,  being  conunitted  on  the  high 
seas,  are  therefore  to  be  tried  by  a  peculiar 
court.  Again  (p.  68)  he  says:  "The  maritime 
courts,  or  such  as  have  power  and  jurisdiction 
to  determine  all  maritime  injuries  arising  upon 
the  seas,  or  in  parts  out  of  the  reach  of  the 
common  law,  are  only  the  Court  of  Admiralty 
and  its  courts  of  appeal."  So,  likewise.  Sir 
Matthew  Hale  (p.  60),  in  characterising  mari- 
time contracts  to  be  those  made  and  to  be 
executed  upon  the  sea,  certainly  excludes  any 
implication  beyond  these;  and  this  must  be 
taken  as  the  English  interpretation  of  the 
term  "maritime,"  by  which  it  is  understood  as 
identical  with  "admiralty." 

And  here  it  seems  proper  to  remark,  that  I 
cannot  subscribe  to  the  opinion,  either  from 
the  bench  or  the  bar,  that  the  decisions  of  in- 
ferior courts,  which  it  is  not  merely  the  right, 
406*]  but  the  *duty^  of  this  tribunal  to  re- 
vise, should,  by  their  mtrinsic  authority  as  de- 
cisions, be  recognized  as  binding  on  the  judg- 
ment of  this  court.  They  are  entitled  to  that 
respect  to  which  their  accuracy,  when  ex- 
amined, may  give  them  just  claims;  but  it  is 
surely  a  perversion  of  our  judicial  system  to 
press  them  as  binding  merely  because  they 
nave  been  pronounced.  If  these  decisions  can 
be  appealea  to  upon  the  mere  force  of  their 
language,  I  would  quote  here  the  words  of 
Judge  Washington,  in  the  case  of  The  United 
States  V.  Gill,  4  Dall.  398,  where  he  declares, 
that  the  words  of  the  Constitution  must  be 
taken  to  refer  to  the  admiralty  and  maritime 
Jurisdiction  of  England,  from  whose  code  and 

Sractice  we  derive  our  systems  of  jurispru- 
ence,  and  obtain  the  best  glossary."  Nor  am  I 
disposed  to  consider  the  doctrine  of  the  civil 
law  which  has  been  mentioned,  to  escape  from 
the  silence  of  our  own  code  or  that  of  England 
upon  the  subject. 

I  do  not  contest  the  position,  that  the  estab- 
lished, well  defined,  regular,  and  known  civil 
jurisdiction  of  the  admiraltv  courts  of  Eng- 
land, or  of  the  vice-sdmirafty  courts  of  the 
American  colonies,  was  in  the  contemplation  of 
the  men  who  achieved  our  independence,  and 
was  adopted  by  those  who  framed  the  Consti- 
tntioB.      I    wilUngly    concede    this    position. 
TTiat  which  I  do  resist  is  what  seems  to  mc  an 
492 


effort  to  assert,  through  the  colonial  vioe- 
admiraltv  courts,  powers  which  Mid  not  regu- 
larly inhere  in  their  constitution;  powers 
which,  down  to  the  date  of  the  quarrel  with 
the  mother  country,  were  never  bestowed  on 
them  by  statutory  authority;  powers  which  to 
their  superior — from  whom  they  emanated, 
and  to  whom  they  were  inferior  and  subordi- 
nate, the  High  (Jourt  of  Admiralty — ^had  long 
been  conclusively  denied,  as  has  been  already 
abundantly  shown.  With  respect  to  the  estab- 
lishment and  powers  of  these  courts,  we  are  in- 
formed by  Browne  (2  Civ.  and  Adm.  Law,  490), 
that  "all  powers  of  the  vice-admiralty  courts 
within  his  majesty's  dominions  are  derived 
from  the  high  admiral,  or  the  commissioners 
of  the  admiralty  of  England,  as  inherent  and 
incident  to  that  oflioe.  Accordingly,  by  virtue 
of  their  commission,  the  lords  of  the  ad- 
miralty are  authorized  to  erect  Tice-ad- 
miralty  courts  in  North  America,  the  West 
Indies,  and  the  settlements  of  the  East  India 
Company;"  "and  in  case  any  person  be  ag- 
grieved by  sentence  or  interlocutory  decree 
having  the  force  of  a  sentence,  he  may  appeal 
to  the  High  Court  of  Admiralty."  Blackstone* 
also,  says  (Vol.  III.,  p.  68) :  "Appeals  from  the 
vice-admiralty  courts  in  America,  and  our  other 
plantations  and  settlements,  may  be  brought 
before  the  courts  of  admiralty  in  England,  as 
being  a  branch  of  the  admiral's  jurisdiction." 
Stokes,  in  his  View  of  nhe  Constitu-  [^407 
tion  of  the  British  colonies  in  North  America, 
speaking  of  the  rice-admiralty  courts,  aays 
(chap.  13,  p.  271):  "In  the  first  place,  as  to 
the  jurisdiction  exercised  in  the  courts  of  vice- 
admiralty  in  the  colonies,  in  deciding  all  mari- 
time causes,  or  causes  arising  on  the  high  seas, 
I  have  only  to  observe,  that  it  proceeds  in  the 
same  manner  that  the  High  Court  of  Admiralty 
in  England  does."  Again  (p.  275)  he  says: 
"From  the  courts  of  vice-admiralty  in  the 
colonies,  an  appeal  lies  to  the  High  Court  of 
Admiralty  in  England."  Mr.  Browne,  in  his 
second  volume  of  Civ.  and  Adm.  Law,  p.  401, 
acoounts  for  the  jurisdiction  of  the  vice- 
admiralty  courts  in  America,  in  revenue  causes, 
by  tracing  it  to  the  statute  of  12  Charles  11., 
commonly  called  the  Navigation  Act,  and  to 
statutes  7th  and  8th  of  William  III.,  c.  22,  and 
designates  this  as  totally  foreign  to  the  origin- 
al jurisdiction  of  the  admiralty,  and  unknown 
to  it.  With  this  view  of  the  origin  and  powers 
of  the  vice-admiralty  courts  of  the  colonies, 
showing  them  to  be  mere  branches,  parts  of 
the  admiralty,  and  emanating  from  and 
subordinate  to  the  latter,  it  would  seem  diffi- 
cult to  perceive  on  their  part  powers  more 
comprehensive  than  those  exist mg  in  their 
creator  and  superior,  vested,  too,  with  au- 
thority to  supervise  and  control  them.  Th 
existence  of  such  powers  certainly  cannot  res 
upon  correct  logical  induction,  but  would 
pear  to  be  at  war  equally  with  common 
prehension  and  practical  execution.  Power 
never  be  delegated  which  the  authority  said  _ 
delegate  itself  never  possessed,  nor  can  sao^ 
power  be  indirectly  exercised  under  a  pret^^^ 
of  controlling  or  supervising  those  to  wnoQ.  |^ 
could  not  be  legitimately  delegated.  Tli^ 
colonial  vice-admiralty  courts,  as  regular  part^ 
of  the  English  admiralty,  created  oy  its  sti. 
\l\\0T\l7,  co\)\^  \>^  Uv^Vc  QQuatitution,  therefore. 
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be  invested  only  with  the  known  and  restricted 
jurisdiction  of  the  former.  If  a  more  extended 
jurisdiction  ever  belonged  to,  or  be  claimed  for, 
these  colonial  tribunals,  it  must  rest  on  some 
peculiar  and  superadded  ground,  which  it  is  in- 
cumbent on  the  advocates  of  this  jurisdiction 
'dearly  to  show.  Has  anything  of  the  kind  been 
adduced  in  the  argument  of  this  cause?     Be- 

f'ond  the  provisions  of  the  statutes  of  Charles 
I.   and   William    III.,    relative    to    cases    of 
revenue,   has   there  been  shown   any   enlarge- 
ment by  statute  of  these  vice-admiralty  powers, 
any  alteration  by  judicial  decision  in  England 
of  the   constitution   and   powers  of  the   vice- 
admiralty    courts,    as    emanating    from,    and 
limited  by,  the  jurisdiction  of  the  admiralty 
in  the  mother  country?    Strongly  as  authority 
for  the  affirmative  of  these  inquiries  has  been 
challenged,  nothing  satisfactory  to    my    mind, 
nothing,    indeed,    having    the  appearances  of 
authority,  has  been  adduced;   because,  I  take 
408*]  it  *for  granted,  from  the  distinguished 
ability  of  the  counsel,  such  authority  was  not 
attainable.    The  learned  and  elaborate  investi- 
gations of  the  counsel  for  the  appellants  have 
brought  to  light  a  series  of  proofs  upon  the 
jurisdiction  of  the  vice-admiralty  courts,  all  in 
strict  accordance  with  the  positions  laid  down 
in    Blackstone,  Stokes,  and   Browne,  and   ex- 
emplifying beyond  these  the  actual  and  prac- 
tical extent  and  modes  to  which  and  in  which 
that    jurisdiction    was    permitted    and   carried 
into  operation  in  the  colonies.    These  develop- 
ments are  valuable  as  illustrations  of  our  early 
history,  but  they  are  still  more  so  to  the  jurist 
seeking  to  ascertain   the  boundaries  of   right 
amidst  contested  limits  of  power.    A  recapitu- 
lation of  them  here  would  require  an  incon- 
venient detail.     They  well  deserve,  neverthe- 
less, to  be  preserved  and  remembered,  as  show- 
ing   incontestably,     with     the     exception    of 
revenue    cases   arising   under   the   statutes   of 
Charles  and  of  William,  and  designated  on  all 
hands  as  "totally  foreign  to  the  original  juris- 
diction of  the  admiralty,  and  unknown  to  it," 
that    the   constitution    and    functions    of    the 
vice-admiralty  courts,  from  the  earliest  notices 
of  their  existence,   in  the  American   colonies, 
were   modelled   upon   and   strictlv   limited   to 
those  of  the  mother  country    (of  which  they 
were  branches  or  portions) ;  that,  so  far  from 
there  having  grown  up  a  more  enlarged  and 
general     jurisdiction     in     the     colonial     vice- 
admiralty    courts — a    jurisdiction    known    and 
acquiesced  in — every  effort  on  their    part    to 
transcend  the  boundary  prescribed  to  tneir  su- 
perior in  the  mother  country  was  watched  with 
jeidously  by  the  common  law  tribunals,  and  by 
them  uniformly  suppressed.     Coming  down  to 
the  periods  immediately  preceding  the  Revolu- 
tionary conflict,  and  embraced  by  the  war,  and 
during  the  existence  of  the  Confederation,  the 
volumes  of  testimony  poured  forth  in  the  forms 
of  essays,  speeches,  and  resolutions,  prove  that 
the  pretensions  then  advanced  by  tne  British 
^vernment,  through  the  medium  of  the  admi- 
f^tjr     jurisdiction,   extended   that   jurisdiction 
^7oti<l  its  legitimate  province  as  an  emana- 
<^<>Q    from  the  admiralty  at  home,  so  far  from 
''^ingr    regarded  as  pertaining  to  a  known  and 
^tablished  system,  were  received  as  novelties 
•nd  oppressions — as  abhorrent  to  the  genius  of 
y>^    1>«op]e,  to  the  British  constitution  iUelf, 


and  worthy  to  be  repelled  even  by  an  appeal 
to  arms.  It  would  seem,  then,  reconcuable 
neither  with  reason  nor  probability,  that  the 
men  who  made  these  solenm  protests — that  a 
community  still  warm  from  the  contest  in- 
duced by  them — should,  upon  their  emancipa- 
tion from  evils  considered  intolerable,  immeili- 
ately,  by  a  si>ecies  of  political  suicide,  rivet 
those  same  evils  indissolubly  upon  theinselves. 
Much  more  reasonable  does  it  appear  to  m& 
that  the  statesmen  who  framed  our  nationu 
'charter,  when  conferring  the  admiral-  {*409 
ty  and  maritime  jurisdiction,  had  in  their  con- 
templation that  jurisdiction  only  which  waa 
familiar  to  theinselves  and  their  fathers,  was 
venerable  from  time,  and  in  practice  acceptable 
to  all;  they  could  not  have  intended  to  sane* 
tion  that  whose  very  existence  they  denied* 
This  view  of  the  question  is  further  fortified 
by  the  opinion  of  two  able  American  jurists, 
both  of  tnem  contemporaneous  with  the  birth 
of  our  government.  I  allude  to  the  opinion  of 
Chancellor  Kent,  expressed  at  page  377  of  the 
first  volume  of  his  Commentaries,  5th  edit.« 
and  to  that  of  Mr.  Dane,  found  in  volume 
sixth  of  his  Abridgement,  p.  853.  It  is  in  close 
conformity  to,  and  congenial  with,  the  seventh 
amendment  of  the  Constitution,  and  with  the 
saving  in  the  Judiciary  Act  of  the  right  to  a 
remedy  at  common  law,  wherever  the  common 
law  should  be  competent  to  give  it.  An  able 
illustration  of  the  construction  here  contend* 
ed  for  may  also  be  seen  in  the  elaborate  opin- 
ion of  the  late  Justice  Baldwin  in  the  case  of 
Bains  v.  The  Schooner  James  and  Catharine 
(Baldwin's  Reports,  544),  where  the  learned 
judge,  in  support  of  his  conclusions,  with 
great  strcngtn  of  reasoning,  and  upon  author* 
ity,  expounds  the  term  "suits  at  common  law," 
in  the  seventh  amendment  of  the  Constitution, 
and  the  phrase  "the  right  to  a  common  law 
remedy  where  the  common  law  is  competent  to 
give  it,"  •  contained  in  the  saving  in  the  ninth 
section  of  the  Judiciary  Act,  showing  their  just 
operation  in  limiting  the  admiralty  within 
proper  bounds.  I  deem  it  wholly  irregular  to 
attempt  to  adduce  general  admiralty  powers 
from  the  cognizance  vested  in  the  courts  as  to 
seizures;  these  are  purely  cases  of  revenue,  are 
treated  in  England  as  anomalous,  and  as  not 
investing  general  admiralty  jurisdiction,  but  as 
unknown  to  it;  or  jurisdiction  in  cases  of  con* 
tract,  as  between  private  persons.  This  in- 
terpretation disposes  at  once  of  all  the  con- 
clusions which  it  is  attempted  to  draw  from  the 
several  cases  of  seizure  aecided  in  this  court. 
The  obiter  dictum  in  the  case  of  The  General 
Smith  ought  not  to  be  regarded  as  authority  at 
all,  much  leess  as  laying  the  foundation  of  a 
system.  From  the  b^t  ughts  I  have  been  able 
to  bring  to  the  inquiry  oefore  us,  ruflected 
either  from  the  jurisprudence  of  the  mother 
country,  from  the  history  of  the  colonial  gov- 
ernment, or  the  transactions  of  the  general 
Confederation,  I  am  satisfied  that  the  civil,  ad- 
miralty, and  maritime  jurisdiction  conferr^  br 
the  second  section  of  third  article  of  the  Consti- 
tution was  the  restricted  jurisdiction  known  to 
be  that  of  the  English  admiraltv,  insisted  upon 
and  contended  for  by  the  North  American 
colonies,  limited  in  matters  of  contract  (sea- 
men's wages  excepted)  to  things  agreed  upon 
and  to  be  perfonned  u^on  tba  Ma«  *%a^  \^  W^ 
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cases  of  hypothecation,  and  in  civil  torts  to 
injuries  occurring  on  the  same  theatre,  and  ex- 
cluded as  to  the  one  and  the  other  from  con- 
tracts made,  or  torts  committed,  within  the 
body  of  a  county. 

It  has  been  urged  in  argument,  that  the  re- 
striction here  proposed  is  altogether  unsuited 
to  and  unworthy  the  exj^and^  territory  and 
already  great  and  increasmg  commerce  of  our 
country.  To  this  may  be  replied  the  fact,  that 
it  was  thought  sufficiently  broad  for  a  nation 
admitted  even  at  this  day  to  be  the  most 
commercial  on  the  globe.  In  the  next  place,  I 
am  by  no  means  prepared  to  concede  that  the 
interests  of  commerce,  and  certainly  other 
great  interests  in  society,  are  to  be  benefited 
by  incursions  upon  the  common  law  juris- 
prudence of  the  country.  Recurring,  as  a  test, 
to  the  institutions  and  to  the  condition  of 
various  nations,  a  very  different  and  even 
opposite  conclusion  would  be  impressed  by  it. 
But  even  if  it  be  admitted  that  a  power  in  the 
admiralty  such  as  would  permit  encroachments 
upon  the  venerable  precincts  of  the  common 
law  would  be  ever  so  beneficial,  the  reality  of 
such  advantage,  and  the  right  or  power  to  au- 
thoriae  it,  are  essentially  different  concerns. 
An  argument  in  favor  of  power  founded  upon 
calculations  of  advantage,  in  a  government  of 
strictly  delegated  powers,  is  scarcely  legitimate 
when  addressed  to  the  Legislature;  addressed 
to  the  judiciary,  it  seems  to  be  especially  out 
of  place.  In  my  view,  it  is  scarcely  reconci- 
lable with  government  in  any  form,  so  far  as 
this  term  may  signify  regulated  power,  and 
ought  to  have  influence  nowhere.  If  a  re- 
■tricted  admiralty  jurisdiction,  though  ever  so 
impotent  for  good  or  prolific  of  inconvenience, 
has  been  imposed  by  the  Constitution,  either 
or  both  those  evils  must  be  of  far  less  magni- 
tude than  would  be  attempts  to  remedy  them 
by  means  subversive  of  the  Constitution  itself, 
bv  unwarranted  legislative  assuxnption,  or  by 
violent  judicial  constructions.  The  pressure 
of  any  great  national  necessity  for  amend- 
ments of  that  instrument  will  always  insure 
their  adoption. 

To  meet  the  objection  urged  in  this  case  to 
the  jurisdiction  deduced  from  the  character 
of  the  contract  sued  on,  it  has  been  insisted 
that  the  foundation  of  this  suit  may  be  treated 
as  a  marine  tort,  which,  having  been  committed 
on  Long  Island  Sound,  and  therefore  not  with- 
in the  body  of  any  county,  is  exempt  from  ob- 
jection on  the  score  of  locality.  If  the  plead- 
ings and  proofs  in  this  cause  presented  a  case 
of  simple  or  substantial  tort,  occurring  without 
the  body  of  a  county,  no  just  objection  could 
be  made  to  the  jurisdiction.     It  is,  therefore, 

£  roper  to  inquire  whether  a  case  of  marine  tort, 
1  form  or  in  substance,  is  presented  upon  this 
record.    There  is  a  class  of  cases  known  to  the 
common   law,   in  which  a  plaintiff    having    a 
411*]   *right  of  action  arising  upon  contract 
may  waive  his  remedy  directly  upon  the  con- 
tract in  form,  and  allege  his  gravamen  as  orig- 
inating  in   tort,   produced   by   a   violation   or 
neglect  of  duty.     The  cases  m  which  this  al- 
ternative is  permitted  are,  in  the  first  place, 
those  in  which,  independently  of  the  rights  of 
the  plaintiff  arising  from  express  stipiilations 
with  the  defendant,  there  are  duties  or  obli- 
gBtioDB  incumbent  on  the  latter  reaultins  from 
^94  * 


the  peculiar  position  he  occupies  with  respect 
to  the  public,  giving  the  right  to  redress  to  aJl 
who  may  suffer  from  the  violation  or  neglect  of 
these  public  obligations.  Such  are  the  in- 
stances of  attorneys,  surgeons,  common  car- 
riers, and  other  bailees.  The  wrong  in  these 
instances  is  rather  the  infringement  of  these 
public  and  general  obligations,  than  the  viola- 
tion of  the  private  direct  agreement  between 
the  parties;  and  agreement,  contract,  is  not  the 
foundation  of  the  demand,  nor  can  it  be  proper- 
ly taken  as  the  measure  of  redress  to  be  ad- 
judged; for  I  presume  it  is  undeniable,  that, 
if  the  relations  of  the  parties  are  the  stipu- 
lations of  their  contract  exclusively  or  es- 
sentially, their  remedies  must  be  upon  such 
stipulations  strictly.  Secondly,  they  are  cases 
in  which  a  kind  of  quasi  tort  is  supposed  to 
arise  from  a  violation  of  the  contract  im- 
mediately between  the  parties.  These  cases, 
although  they  are  torts  in  form,  are  essentially 
cases  of  contract.  The  contract,  therefore, 
must  be  referred  to,  and  substantially  shown, 
to  ascertain  the  rights  of  the  parties,  and  to 
measure  the  character  and  extent  of  the  redreaa 
to  either  of  them.  It  can  in  no  material 
feature  be  departed  from.  This  I  take  to  bo 
the  rationale  of  the  practice,  and  the  view  here 
taken  appears  to  be  sustained  by  authority. 
Thus,  in  Boorman  v.  Brown,  3  Adolph.  &  Ellis, 
625,  New  Series,  Tindal,  Ch.  J.,  delivering  the 
opinion  of  all  the  court,  sajrs:  'That  there  ia 
a  large  class  of  cases  in  which  the  foundation 
of  the  action  springs  out  of  the  privity  of  con- 
tract between  the  parties,  but  in  whidi 
nevertheless,  the  remedy  for  the  breach  or  non- 
performance is  indifferently  in  assumpsit,  or 
in  case  upon  tort,  is  not  disputed.*'  Again 
(p.  526),  the  same  judee  says:  ''The  principle 
in  all  these  cases  would  seem  to  be,  that  the 
contract  creates  a  duty,  and  the  neglect  to  per- 
form that  duty,  or  the  nonperformance,  is  a 
CTound  of  action  upon  tort."  In  the  case  of 
Winterbottom  v.  Wright,  10  Mees.  &  Wela. 
114,  Lord  Abinger  thus  states  the  law: 
''Where  a  party  becomes  responsible  to  the 
public  by  undertaking  a  qublic  duty,  he  Is 
liable,  though  the  injury  may  have  arisen  from 
the  negligence  of  his  servant  or  agent;  so,  in 
cases  of  public  nuisances,  whether  the  act  was 
done  by  the  party  or  a  servant,  or  in  any  other 
capacity,  you  are  liable  to  an  action  at  the 
suit  of  any  person  who  suffers.  These,  how- 
ever, are  cases  *  where  the  real  ground  [*41S 
of  the  liability  is  the  public  duty,  or  the  com- 
mission of  the  public  nuisance.  There  is^  also 
a  class  of  cases,  in  which  the  law  permits  a 
contract  to  be  turned  into  a  tort;  but  unless 
there  has  been  some  public  duty  undertaken,  or 
public  nuisance  committed,  they  are  all  cases  in 
which  an  action  might  have  been  maintained 
upon  the  contract;  but  there  is  no  instance  in 
which  a  party  who  was  not  a  privy  io  the  con^ 
tract  entered  into  with  him  can  maintain  an^ 
such  action."  And  Alderson,  Baron,  in  th 
same  case  says:  "The  only  safe  rule  is, 
confine  the  right  to  recover  to  those  who  en 
into  the  contract.  If  we  go  one  step  beyoi^i«^ 
that,  we  may  go  fifty."  So,  too,  in  Tollit  ^^^ 
Sherstone,  5  Mees.  k,  Wels.  283,  a  case  1^* 
I  tort,  Maule,  Baron,  says:  "It  is  clear  that  ^^i 
[action  of  contract  cannot  be  maintained  by  « 
\  ^lAOTi  if^o  vft  lioX,  ^  '^«L.Tt'^  to  the  contract ;  and 
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the  same  principle  ezieDds  to  an  action  arising 
out  of  the  contract."  In  further  proof  that 
these  actions  in  form  ex  delicto,  founded  on 
breach  of  contract,  are  essentially  actions  of 
contract,  it  is  clear  that,  in  such  actions,  an 
infant  could  not  be  debarred  the  privil^e  of 
his  nonage,  nor  could  the  operation  of  the 
statute  of  limitations  upon  the  true  cause  of 
the  action  be  avoided;  both  these  defenses 
would  apply*  according  to  the  real  foundation 
of  the  action. 

With  respect  to  these  cases  ex  delicto  quasi 
ex  contractu,  as  thev  have  been  called,  it  has 
been  ruled,  that  if  the  plaintiff  states  the  cus- 
tom, and  also  relies  on  an  undertaking  general 
or  special,  the  action  is  in  reality  founded  on 
the  contract,  and  will  be  treat^  as  such. 
Vide  Orange  C5ounty  Bank  v.  Brown,  8  Wen- 
deU,  158. 

If  the  practice  of  the  common  law  courts 
above  considered  be  at  all  applicable  to  suits  in 
the  admiralty,  how  would  it  operate  upon  the 
case  before  usf    Is  this  case,  as  presented  on 
the  face  of  the  libel,  or  upon  the  proofs  ad- 
duced in  its  support,  either  formally  or  sub- 
stantially a  case  founded  solely  on  public  duty, 
or  upon  contract  between  the  parties  T  It  would 
seem  to  be  difficult,  in  any  form  of  words,  to 
state  a  contract  more  express  than  is  set  out 
in  the  libel  in  this  cause.    It  is  true  that  in 
the  first  article  there  is  a  statement  that  the 
respondents  were  common  carriers  of  merchan- 
dise between  the  cit^  of  New  York  and  the 
town  of  Stonington  in  Connecticut,  but  it  is 
nowhere  alleged  that  the  property  of  the  com- 
plainants was  delivered  to  the  respondents  as 
common  carriers,  or  was  received  oy  them  in 
that  character,  or  under  an^  custom  or  obli- 
gation binding  them  as  carriers.    So  far  from 
this,  it  is  averred  in  the  second  article  of  the 
libel,  that  the  complainants  contracted  on  a 
particular  day,  and  at  a  particular  place,  and 
4 IS*]  *that  at  that  very  place,  and  on  that 
very  day,  the  respondents  contracted  with  the 
libelants,  for  a  certain  reward  and  hire  to  be 
paid,  to  transport  the  said  merchandise,  etc. — 
mutual  and  express  stipulations  set  forth.    Is 
this  the  statement  of  a  general  custom,  a  re- 
sponsibility    accruing     from     implied    public 
duties,  or  is  this  not  rather  the  exclusion  of 
everything  of  the  kind?     Again,  article  third 
of  the  lil^l  avers,  that  on  the  day  and  at  the 
place  mentioned  in  the  second  article,  viz.,  on  the 
13th  day  of  July,  1840,  at  the  city  of  New  York, 
the  libelants  delivered  to  the  respondents  their 
merchandise,  and  it  was  received  by  the  latter, 
to  be  transported  according  to  the  agreement 
between  them.    If,  then,  the  power  of  proceed- 
ing in  tort  for  a  breach  of  the  contract,  known 
to  the  common  law  courts,  can  be  extended  to 
the  admiralty,  it  would  still,  as  in  the  former 
tribunals  according  to  the  authorities,  present 
^^fy   question  for  decision  as  a  question  of  con- 
tract,   ^tween  parties  (and  because  they  were 
•0)  to  the  contract,  by  the  stipulations  accord- 
'^g  to    which  alone  the  rights  and  wrongs  of  all 
^ust    Y^  adjusted.    This  election  of  the  proceed- 
<Bg  ix&  tort  arising  ex  contractu,  if  permitted  to 
*r®  •'Cimiralty,  would  leave  the  subject  of  juris- 
juctioxi  just  where  it  would  stand  mdependent- 
V  o^     such  election.     In  the  exercise  of  such 
•lectf  c^n^  you  are  necessarily  driven  to  the  con- 
y^^<^    to  ascertain  the  existence,  tiie  nature. 


and  extent  of  the  assumed  tort,  in  other  words, 
the  infraction  or  fulfillment  of  the  contract, 
and  the  investigation  develops  inevitably  an 
agreement,  of  which,  with  respect  to  parties, 
to  locality,  or  subject  matter,  or  to  all  these, 
the  admiralty  can  have  no  cognisance. 

But  after  all  I  would  inquire  for  the  authori- 
ty under  which  the  admiralty  has  been  al- 
lowed to  assume,  under  an  artificial  rule  of 
common  law  plea^iding,  jurisdiction  of  matters 
not  falling  naturally,  directly,  and  appropriate- 
ly within  its  cognizance.  Indeed,  its  admirers 
and  advocates,  from  Sir  Leoline  Jenkins  to 
Professor  Browne,  have  zealously  defended  it 
against  every  imputation  of  attempts  at  as- 
sumption, insisting  that  the  subjects  claimed 
for  its  cognizance  and  its  modes  of  claiming 
them,  were  such  only  as  naturally  and  ap- 
propriately belonged  to  it.  They  have  as 
zealously  complained  of  abstractions  by  the 
common  law  courts,  by  means  of  uncandid  and 
unreasonable  fictions,  of  matters  naturally  and 
familiarly  belonging  to  the  admiralty.  If  a 
single  precedent  exists  showing  that,  by  the 
artificial  rules  of  pleading  practiced  in  the  com- 
mon law  courts,  partaking  in  some  deeree  of 
fiction,  the  admiralty  has  ever  obtained  juris- 
diction over  matters  which  otherwise  would  not 
have  fallen  with  its  cognizance,  that  precedent 
is  unknown  to  me;  and  it  is  equally  certain 
that  I  am  unwilling  to  ^create  one.  And  [*414 
it  is  remarkable,  that,  in  direct  opposition  to 
this  effort  to  give  jurisdiction  to  the  admiralty 
by  borrowing  a  license  from  the  common  law 
courts,  we  have  the  explicit  declaration  of  Pro- 
fessor Browne  himself,  amidst  all  his  partiality, 
that  in  matters  of  tort  the  jurisdiction  of  the 
admiralty  is  limited  to  "actions  for  assault, 
collision,  and  spoil" — ^instances  of  pure  tort, 
excluding  every  idea  of  fiction,  and  equally  ex- 
cluding one  single  attribute  of  contract.  Vide 
Vol.  II.,  chap.  4,  p.  122. 

I  am  extremely  diffident  as  to  the  wisdom 
and  safety  of  enlarging  a  jurisdiction  (and  e^- 

?iecially  by  the  force  of  implication),  which 
rom  the  earliest  traces  of  its  existence  (what- 
ever has  been  said  in  this  case  about  the  power 
of  reform  in  this  respect)  has  always  been  ex- 
ercised by  rules  and  principles  less  congenial 
with  our  institutions  than  are  the  principles 
and  proceedings  of  the  common  law;  which,  by 
the  mere  force  of  implication  in  the  terms  "ad- 
miralty and  maritime,"  overrides  the  seventh 
amendment  of  the  Constitution,  and  the  im- 
portant saving  in  the  ninth  section  oi  the  Ju- 
diciary Act;  which  by  a  like  implication  frees 
itself  altogether  from  all  restriction  imposed, 
both  by  the  second  section  of  the  third  article 
of  the  Constitution,  and  by  the  eleventh  sec- 
tion of  the  Judiciary  Act,  with  respect  to  con- 
troversies between  citizens  of  the  same  State. 
A  jurisdiction  substituting,  too,  for  the  in- 
valuable safe-guard  to  truth  secured  by  con- 
fronting the  witness  with  court  and  jury,  a 
machinery  by  which  the  aspect  and  the  force 
of  testimonjr  are  graduated  rather  by  the  ad- 
dress and  skill  of  &e  agents  employed  to  fabri- 
cate it,  than  by  its  own  intrinsic  worth,  and 
transferring  the  trial  of  facts  resting  upon 
credibility  to  a  tribunal  often  remote  and  in- 
convenient, and  constrained  to  decide  on  state- 
ments that  may  be  merely  colorable,  often  en- 
tirely untruai 
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Acaiiiy  to  decide  this  case  upon  the  ground  of 
Ikbility  of  the  owners  for  a  tort  committed 
by  the  master,  would  present  this  strange  in- 
eongruity.  Although,  by  the  common  law, 
owners  of  vessels  were  responsible  for  losses 
occasioned  by  the  misconduct  of  masters  as 
their  agents,  to  the  full  amount  of  such  losses, 
yet  as  long  since  as  the  statute  of  7  George  II., 
passed  in  1734,  nearly  forty  years  before  our 
^dependence,  this  responsibility  was  express- 
ly limited  in  extent  to  the  value  of  the  vessel 
and  the  freight.  The  laws  of  Oleron  and  Wis- 
by,  we  are  told  by  Lord  Tenterden  (vide  Trea- 
tise on  Shipping,  p.  395),  contain  no  provision 
on  this  subject,  though  this  writer  informs  us, 
upon  the  authority  of  Vinnius,  that  such  a 

{provision  was  contained  in  the  laws  of  Hol- 
and,  and  that  by  the  laws  of  Rotterdam,  as 
earlv  as  1721,  the  owners  were  exempted  from 
liability  for  the  acts  of  the  master  done  with- 
416*]  out  their  *order  farther  than  their  part 
of  the  ship  amounted  to.  By  the  French  Ordon- 
nance  of  the  Marine,  Book  2,  Ut.  8,  art.  2,  the 
rule  is  thus  given:  "Les  proprietaires  des 
navires  seront  responsable  des  faits  du  maltre; 
mais  ils  en  demeureront  d4charg6s  en  abandon - 
nant  leur  batiment  et  le  fref  So,  too,  Boulay- 
Paty,  in  his  work  entitled  Gours  de  Droit  Ck>m-' 
meercial  Maritime,  Vol.  I,  pp.270  et  seq.,  after 
interpreting  the  word  fait  or  act  of  the  master 
as  inclusive  of  delicta  quasi  delicta,  acts  of 
negligence  or  imprudence,  as  well  as  his  con- 
tracts or  engagements,  upon  a  comparison  of 
the  opinions  of  various  authors — ^Valin,  Emeri- 
gon,  Pothier,  ete.--«omes  to  the  following  con- 
dusions:  "Malntenant,  disons  done  que  le 
eapitaine,  soit  par  empnint,  soit  par  vente  de 
marchandises  soit  par  d^lit  on  <^uasi-d41it,  n'a 
que  le  pouvoir  d'engager  le  navire  et  le  fret, 
sans  quMl  lui  soit  possible  de  compromettre  la 
fortune  de  terre  de  ses  armateurs.  Ceux-d  se 
d^gagent  de  toutes  les  obligations  contract6es 
par  le  mattre,en  oours  de  voyage,  par  Tabandoa 
du  navire  et  du  fret."  This  same  writer  (pages 
275  and  276)  lays  down  the  following  doctrines, 
whidi  he  quotes  from  Grotius,  from  Emerigon, 
from  Pothier,  and  from  the  Consulat  de  le  Mer: 
li'obligation  oH  les  proprietaires  sont  de 
garantfr  les  faits  de  leur  eapitaine,  est  plus 
r4elle  que  personnelle.  .  .  .  Pendant  le 
cours  du  vovage,  le  eapitaine  pourra  prendre 
deniers  sur  le  corps,  mettre  des  apparaux  en 
gage,  ou  vendre  des  marchandises  de  son 
dbargement.  VoiU  tout.  Son  pouvoir  l4gal  ne 
s'dtend  pas  au-del&  des  limites  du  navire  dont 
il  est  mattre,  e'est-&-dire  administrateur;  U  ne 
pent  engager  la  fortune  de  terre  de  ses  arma- 
teurs qu'autant  que  ceux-d  y  ont  consenti 
d'une  mani^re  sp&iale.  .  .  .  De  sorts  que 
•i  le  navire  p4rit,  ou  quils  abdiquent  leur 
mt^rfit,  ils  ne  sont  earans  de  rien.  ...  En 
effet,  le  Consulat  de  la  Mer,  cap.  33,  aprte  avoir 
dit  que  I'int^ret  que  les  armateurs  out  sur  le 
eorps,  est  ensagfi  au  paiement  des  dettes  con- 
tractfies  par  le  capitame,  en  cours  de  voyage, 
ajoute  que  la  personne  zd  les  autres  biens  des 
ooproprietaires  ne  sont  obligte,  H  moins  qu'ils 
ne  liu  eussent  donn4  k  oe  suj4t,  un  pouvoir 
soffisant. 

"Att  oh.  280  il  est  dit  que  si  le  navire  p4rit, 
c'est  assez  que  oette  perte  soit  pour  le  compte 
d^^  quimtBtreB,*' 
From  this  view  of  the  law  as  existing 
i^nd  BBd  on  the   JCuropeaa    ooiiiineat» 


manifest,  that,  in  the  former  country,  the  re- 
sponsibility of  the  owners,  prior  to  the  statute 
of  7  Geo.  II.,  was  a  common  law  liability,  and 
was  acknowledged  and  allowed  to  the  full  ex- 
tent that  the  demand  could  be  proven,  embra- 
cing both  the  persons  and  all  the  property  of 
the  owners;  that  since  the  statute  of  Geo.  IL, 
this  liability  is  limited  to  the  value  of  the  ship 
and  freight,  but  still  to  be  enforced  *in  [*410 
the  courts  of  common  law  or  equity;  that,  by 
the  maritime  law  of  the  Continent,  the  liability 
of  the  owners  was  always  limited  to  the  ship 
and  freight,  and  that,  from  this  restricted  lia- 
bility, the  owners  were  entirely  released  by  an 
abandonment  of  ship  and  freight,  or  by  a  total 
loss  of  the  former  at  sea,  wnether  the  daim 
was  made  on  account  of  the  contract,  or  tort, 
or  a  delictum  of  the  master.  But,  in  this  case, 
the  court  have  sanctioned  a  liability  resting 
upon  common  law  principles,  irrespective  of 
any  limit  imposed  either  by  statute  or  by  the 
rules  of  the  maritime  law,  and  this  by  means, 
too,  of  artificial  or  fictitious  constructions,  prac- 
ticed upon  only  in  the  courts  of  common  law, 
relative  to  the  forms  of  actions  prosecuted  in 
those  courts;  and,  for  the  accomplishment  of 
this  object,  have  permitted  the  adoption  of 
modes  and  proceedmgs  peculiarly  and  soldy 
appertaining  to  the  maritime  law — a  system  of 
jurisprudence  essentially  dissimilar,  a  system 
which  recognizes  no  such  claim  as  the  present, 
but  under  whoee  authority  the  owners  would  be 
wholly  absolved  by  the  total  loss  of  the  vessel, 
and  under  which  they  would  be  permitted  to 
stipulate  for  their  own  exemption  from  lia- 
bility on  account  of  the  barratry  or  dishonesty 
of  their  agents.  Vide  Abbott  on  Shippinc[,  p. 
294.  The  incongruity  here  pointed  out  might 
have  been  avoided,  by  confining  the  parties  to 
their  proper  forum. 

My  conclusions,  then,  upon  the  question  of 
jurisdiction,  are  these:  that  the  case  present 
ed  by  the  libel  is  palpably  a  proceeding  in  per- 
sonam upon  an  express  contract,  entered  into 
between  the  parties  in  the  dty  of  New  York; 
that  it  is  therefore  a  case  properly  cognisable 
at  a  oommon  law  court,  for  any  breach  of  that 
contract  which  may  have  been  committed,  and 
consequently  is  not  a  case  over  which  the  ad- 
miralty court  can,  under  the  Constitution  and 
laws  of  the  United  States,  have  jurisdiction, 
either  in  personam  or  in  rem. 

Having  felt  myself  bound  to  treat  at  some 
extent  what  seemed  to  me  the  decisive,  and 
what  may,  too,  be  called  the  public  or  consti- 
tutional question  involved  in  this  cause — the 
question  of  jurisdiction — as  to  what  may  be 
the  merits  of  this  controversy,  the  obligations 
sustained  by  the  parties  to  each  other,  and  the 
extent  to  which  these  have  been  fulfilled  or  vio- 
lated, I  shall  content  myself  with  simply  giv 
ing  the  conclusions  to  which  my  mind  has  ~ 
conducted,  without  pretending  to  reason  th< 
out  fully  upon  the  facts  or  the  law  of  th 
case,  because  those  condusions  would  not 
the  grounds  of  a  formal  dissent,  though 


aflSrmed  by  a  majority  of  my  brethren. 

list  I 
cessity  that  exists  *for  guarding  against  [^«.^  ^ 
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am  impressed  with  the  stroni 
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fraud  or  neglect  in  those  who,  by  hokUng  th^^t^, 

selves  forth  as  fitted  to  take  charge  of  ^li^ 

lives,  the  health,  or  the  property  of  the  com. 

munlty,  thereby  invite  the  public  trust  and  re. 
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be  no  limit  or  qualiflcation  to  the  responsibil- 
ity of  those  who  embark  in  these  or  similar 
iindertakinffs — limits  which  may  be  implied 
from  the  iimerent  nature  of  those  undertakings 
themselveSf  or  which  may  result  from  express 
stipulation.  It  seems  to  me  undeniable,  that 
a  carrier  mav  select  the  particular  line  or  de- 
scription of  business  in  wnich  he  engages,  and 
that,  so  long  as  he  with  good  faith  adheres  to 
that  description,  he  cannot  be  responsible  for 
anything  beyond  or  inconsistent  with  it.  The 
rule  which  makes  him  an  insurer  against  every- 
thing but  the  act  of  Qod  or  the  public  enemy 
makes  him  an  insurer  as  to  performances  only 
which  are  consistent  with  his  undertaking  as 
carrier.  A  common  carrier  of  travelers  is 
bound  to  the  preservation  of  the  accustomed 
baggage  of  the  traveler,  because  of  the  known 
custom  that  travelers  carry  with  them  articles 
for  their  comfort  and  accommodation,  and  the 

Srice  for  which  the  transportation  is  under- 
nken  is  graduated  on  that  presumption;  but 
the  carrier  would  not  therefore  be  responsible 
for    other    articles,    of    extraordinary    value, 
secretly  transported  upon  his  vehicle,  because 
by  this  secrecy  he  is  defrauded  of  a  oompensa- 
tion  commensurate  with  the  value  ef  the  sub- 
ject    transported,     and    with     the    increased 
hazards  to  which  it  is  attempted   to    commit 
him  without  his  knowledge  or  assent.    But  to 
render  him  liable,  he  must  have  received  the 
article  for  transportation,  and  it  must  be  a 
subject  falling  fairly  within  the  scope  of  his 
engagement.     Within  this  range  he  is  an  in- 
surer, with  the  exceptions  above  stated.    But 
a  carrier  may,  in  a  given  case,  be  exempted 
from  liability  for  loss,  without  fraud,  by  ex- 
press agreement  with  the  person  for  whom  he 
undertakes;    for   I   cannot     well    imagine     a 
principle  creating  a  disability  in  a  particular 
class   of  persons    to    entei;    into    a    contract 
fraught  with  no  criminal  or  immoral  element — 
a  disability,  indeed,  extending  injuriously  to 
others,  who  might  find  it  materially  beneficial 
to  make  a  contract  with  them.    A  carrier  may 
also  be  exempted  from  liability  by  the  conduct 
of  the  owner  of  property,  in  keeping  the  ex- 
clusive possession  and  control  of  it,  and  there- 
by withnolding  it  from  the  care  and  manage- 
ment   of    the    carrier.      Upon    applying    the 
principles  here  succinctly  stated  to  the  eWdence 
in  this  cause,  it  Is  not  made  out  in  proof,  to 
my  mind,  that  the  respondents  ever  received,  as 
carriers,  from  the  libelants,  or  indeed  in  any 
other  capacity,  property  of  any  species  or  de- 
leription,  or  ever  knew  that  property  of  the 
libelants  was,  directly  or  indirectly,  within  the 
possession      of      the      respondents,      or      on 
418*]  Aboard  their  vessel.    It  is  not  in  proof 
that  Hamden,  in  his    contract    with  the  re- 
•pendents,  acted  as  the  agent  of  the  libelants 
or  for  their  benefit,  or  that,  at  the  time  of  the 
agreement  or  of  the  shipment  made  by  Ham- 
<i«n,  the  libelants  and  respondents  were  known 
to  each  other  by  transactions  as  shipper  and 
ttTier.    It  is  established  by  proof,  that  Ham- 
oen    contracted,  in  his  own  name  and  behalf 
wone,    with  the  respondents    for    a    separate 
eottp^rtment  on  board  their  vessel,  to  be,  with 
'^  ocmtents    (the  latter  unknown  to  the  re- 
'potidents),  at  all  times  under  his  exclusive 
j*JitT*ol;  that  the  property  alleged  to  have  been 
j^^        was,   if   in  this    separate    compartment, 
^«<?^</  then  without  eurUin  knowledge  of  ito 


character  or  value  on  the  part  of  the  respond* 
ents,  was  under  the  exclusive  direction  of  Uam* 
den,  who  accompanied  it,  and  who,  up  to  the 
time  of  the  conflagration  of  the  vessel,  held  ths 
property  under  lock  and  key,  and  could  alone, 
without  violence  and  a  breach  of  the  engage- 
ment, have  had  access  to  it.  Were  this  contro- 
versy directed  between  Hamden  and  the  re- 
spondents, from  the  peculiar  nature  of  ths 
contract  between  these  parties,  and  from  the 
possession  of  the  subject  reserved  to  and  exer- 
cised by  the  former,  any  liability  of  the  re- 
spondents, even  then,  might  be  a  matter  of 
doubt;  but  there  should,  I  think,  he  no  diffi- 
culty in  concluding  that  no  kind  of  liability 
could  attach  to  the  respondents  in  favor  of 
persons  for  whom  they  had  undertaken  no 
duty,  and  who,  in  reference  to  the  transaction 
in  ouestion,  were  stransers,  entirely  unknown 
to  tnem.  Upon  the  merits  of  this  case,  as  well 
as  upon  the  ouestion  of  jurisdiction,  I  think 
the  decree  of  tne  Circuit  Court  ought  to  be  re- 
versed, and  the  libel  dismissed. 

Mr.  Justice  Woodbury: 

On  most  of  the  facts  involved  in  this  libel, 
little  controversv  exists.  It  is  certain  that  the 
respondents  took  the  property  of  the  plaintifh 
on  board  their  steaniboat,  the  Lexington,  to 
carry  it,  on  her  last  calamitous  voyage,  the 
13th  of  January,  1840,  from  New  York  to  Ston- 
ington.  It  is  equally  certain  that  it  was  lost 
on  that  voyage,  in  Long  Island  Sound,  at  a 
place  where  the  tide  ebb^  and  flowed  strongly, 
and  several  miles  from  shore,  and  probably 
without  the  limits  of  any  State  or  county.  It 
is  certain,  likewise,  that  the  property  was  lost 
in  consequence  of  a  flre,  which  broke  out  in  the 
boat  in  the  night,  and  consumed  it,  with  most 
of  the  other  property  on  board.  The  value  of 
it  is  also  sufficiently  certain,  and  that  it  was 
put  on  board,  not  by  an  officer  of  the  bank,  but 
by  Hamden,  a  forwarding  agent  for  the  com- 
munity generally,  and  under  a  special  contract 
between  Hamden  and  the  respondents,  that  the 
*latter  were  not  to  run  any  risk,  nor  be  [*419 
responsible  for  any  losses  of  property  thus 
shipped  by  him. 

But  some  other  facts  are  not  so  certain.  One 
of  that  character  is,  whether  the  flre  occurred 
by  accident,  without  any  neglect  whatever  by 
the  respondents  and  their  agents,  or  in  conse- 
quence of  some  gross  negleS  by  one  or  both. 
It  would  not  be  very  material  to  decide  this 
last  fact,  controverted  as  it  is  and  In  some  de- 
gree doubtful,  if  I  felt  satisfled  that  the  plain- 
tifi's  could  recover  anywhere,  and  more  espe- 
cially in  admiralty,  on  the  contract  made  by 
Hamden  with  the  respondents,  for  the  breach 
of  the  contract  to  carry  and  deliver  tlds  prop- 
erty. 

The  flrst  objection  to  such  a  recovery  on  the 
contract  anywhere  is,  that  it  was  made  with 
Hamden,  and  not  with  the  bank.  Butler  t. 
Basing,  2  Carr.  &  Payne,  613;  16  Mass.  870; 
2  Story,  82.  Next,  that  he  was  acting  for 
himself,  in  this  contract,  on  his  own  duties,  li- 
abilities, and  undertakings,  and  not  for  them; 
and  that  the  bank,  so  far  as  regards  any  con- 
tract, looked  to  him  and  his  engagement  with 
them,  and  not  to  the  respondents  or  their  en- 
gagement with  him.  0  Bingh.  131,  Next,  that 
the  articles,  while  on  board  the  boat^  w«t«  tA 
be  in  the  eare  and  coutnA  ol  TLixn&sa^  isoii  tis^ 
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of  the  master  or  owners;  and  hence  no  lia- 
bility exists  on  the  contract  even  to  him,  much 
less  the  bank.  Story  on  Bailments,  p.  547,  sec. 
682.  And  this  same  conclusion  is  also  urged, 
because  Harnden,  by  his  contract,  made  an  ex- 
press stipulation,  that  the  property  carried 
should  be  at  his  risk,  as  well  as  in  his  care. 
See  5  East,  428;  1  Ventris,  190,  288.  It  is  con- 
tended, further,  that,  if  the  bank  can  sue  on 
Hamden's  contract  made  with  the  respondents, 
it  must  be  on  the  principle  of  his  acting  in  it 
M  their  agent,  and  not  for  himself  alone;  and 
if  so,  and  they,  by  suing  on  it,  adopt  its  pro- 
visions,  they  must  be  bound  by  the  stipulation 
in  it  made  by  him,  not  to  hold  the  respondents 
liable  for  any  risk  or  loss. 

It  is,  however,  doubted,  whether,  with  such 
a  stipulation,  the  respondents  are  not,  by  pub- 
lic policy,  to  be  still  liable  on  a  contract  like 
this,  in  order  to  insure  greater  vigilance  over 
all  things  intrusted  to  their  care  (Gould  v.  Hill, 
2  Hin,  &3),  and  on  the  ground  that  the  parties 
could  not  mean  by  the  contract  that  the  car- 
riers were  to  be  exonerated  for  actual  misbe- 
havior, but  only  for  accidents  otherwise  charge- 
able on  them  as  quasi  insurers.  Atwood  v. 
Reliance  Insurance  Company,  9  Watts,  87;  2 
Story,  82,  38. 

It  is  insisted,  next,  that,  as  the  unusual  na- 
ture of  the  property  carried,  in  this  case,  was 
not  made  known  to  the  carriers,  nor  a  propor- 
tionate price  paid  for  its  transportation,  the 
420*]  owner  ^cannot  recover  beyond  the 
usual  value  of  common  merchandise  of  such  a 
bulk.  Citizens'  Bank  v.  Steamboat  Nantucket, 
2  Story,  32;  26  Wend.  469;  Gibbon  v.  Paynton, 
4  Burr.  2301. 

But,  givinff  no  decisive  opinion  on  the  valid- 
ity of  any  of  these  objections,  as  not  necessary 
in  the  view  hereafter  taken,  yet  they  are  enu- 
merated to  show  some  of  the  difficulties  in  sus- 
taining a  recovery  on  this  contract,  notwith- 
standing their  existence. 

Another  important  objection  remains  to  be 
considered.  It  is,  that  no  jurisdiction  exists 
over  this  contract  in  a  court  of  admiralty  where 
these  proceedings  originated.  The  contract 
was  made  on  land,  and  of  course  within  the 
body  of  the  County  of  New  York.  It  was  also 
not  a  contract  for  a  freight  of  goods  abroad,  or 
to  a  foreign  country,  the  breach  of  which  has 
been  here  sometimes  prosecuted  in  courts  of 
admiralty.  Drinkwater  et  al.  v.  The  Spartan, 
Ware  D.  G.  149,  by  a  prooeedinff  in  rem,  166; 
De  Lovio  v.  Boit,  2  Gall.  398;  The  Volunteer, 
1  Sumner,  661;  Logs  of  Mahogany,  2  Sumner, 
689;  6  Dane's  Abr.  2,  1,  Charter-parties.  See 
a  case  contra,  in  the  records  of  Rhode  Island, 
A.  D.  1742. 

But  the  law  of  England  ii  understood  to  be, 
even  in  foreign  charter-parties,  against  sustain- 
ing such  suits,  ex  contractu,  in  admiralty.  3 
D.  &  S.  828;  2  Lord  Raym.  984;  1  Hagg. 
Ad.  220,  and  cases  cited  in  12  Wheaton,  822, 
628. 

By  agreement  of  the  judges  in  A.  D.  1032, 
admiralty  was  not  to  try  such  easee,  if  the 
charter-party  was  contested.  Dunlap's  Adm. 
14;  4  Instit.  136;  Hobart,  268. 

It  seems,  however,  to  be  doubted  by  Browne 

(2  Browne's  <^v.  and  Adm.  Law,   122,  625), 

whether  the  libelant  may  not  proceed  in  admi- 

imft^,  if  be  goea  to  recover  freight  only,  and  not 
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a  penalty.  It  is  aIso  believed,  tliat,  Is  tMi 
country,  contracts  to  earry  freight  between 
different  States,  or  within  the  same  State,  if  it 
be  on  tide  water,  or  at  least  on  the  high  aeaa, 
have  sometimes  been  made  the  subject  matter 
of  libels  in  admiralty.  Dunlap's  Adm.  487;  1 
Sumner,  661;  3  Am.  Jur.  26;  6  Am.  Jar.  4; 
King  et  al.  v.  Shepherd,  3  Story,  849,  in  point; 
Gilp.  D.  C.  614;  Conkling,  Pra.  160;  De  Lovio 
V.  Boit,  2  Gall.  448.  I  am  inclined  to  the 
opinion,  too,  that,  at  the  time  the  Constitution 
of  the  United  States  was  adopted,  and  the 
words  "cases  of  admiralty  and  maritime'*  were 
introduced  into  it,  and  jurisdiction  over  them 
was  subsequently  given  m  civil  proceedings,  in 
the  Act  of  1789,  to  the  district  courts,  Uie  law 
in  England  had  in  some  degree  become  changed 
in  its  general  principles  in  respect  to  Jarisdie- 
tion  in  admiraftj^  over  contracts.  Their  courta 
had  become  inclmed  to  hold  that  the  place  of 
performance  of  a  contract,  if  maritime  in  its 
subject,  rather  *than  the  place  of  its  [*4S1 
execution,  was  the  true  test  as  to  its  oonatmc- 
tion  and  the  riffht  under  it.  This  conformed, 
also,  to  the  analogy  as  to  contracts  at  common 
law.  See  cases  m  Towne  v.  Smith,  1  Wood. 
&  M.  136. 

It  is  not  unusual  for  the  place  to  which  the 
parties  look  for  fulfilling  their  duties  to  be  not 
only  different  from  the  place  of  making  the 
contract,  but  for  the  parties  to  regard  other 
laws  and  other  courts,  applying  to  the  place  of 
performance,  as  controlling  and  as  having  juris- 
diction over  it.  Bank  of  the  United  States  v. 
Donnally,  8  Peters,  361;  Wilcox  v.  Hunt,  18 
Peters,  378;  Bell  et  al.  v.  Bruen,  1  Hoiwd* 
169. 

Hence,  for  a  century  before  1789,  Lord  Ken- 
yon  says,  admiralty  courts  had  sustained  Juris- 
diction  on   bottomry   bonds,  though   executed 
upon  the  land;  because,  '*if  the  admiralty  has 
jurisdiction  over  the  subject  matter,  to  say  that 
it  is  necessary  for  the  parties  to  go  upon  the 
sea  to  execute  the  instrument  borders  on  ab- 
surdity."   See  Menetone  v.  Gibbons,  3  D.  ft  S. 
267-269;  2  Lord  Raym.  982;  2  H.  Bl.  164;  4 
Cranch,  328;  Paine's  C.  C.  671.    On  this  prin- 
ciple, the  admiralty  has  gradually  been  assum- 
ing jurisdiction  over  claims  for  pilotage  on  the 
sea,  both  the  place  of  performance  and  the  anb- 
fect  matter  being  there  usually  maritime.    10 
Wheat.  428;  7  Peters,  324;  10  Peters,  108;  11 
Peters,  176;  1  Mason,  C.  C.  608.    Because,  on 
the  general   principle  just  referred  to,  as  to 
the  object  of  the  contract,  if  "it  concerned  the 
navigation  of  the  sea,"  and  hence  was  in  fti 
nature  and  character  a  maritime  contract,  it 
was    deemed    within    admiralty    jurisdictkni^ 
though  made  on  land.    Zane  v.  The  Brig  Pres^^ 
ident,  4  Wash.  C.  C.  464;  4  Mason,  C.  C.  380 
The  Jerusalem,  2  Gall.  191,  466,  448;  The  GDoo^^ 
Mary,  Paine,  C.  C.  671;  Gilp.  D.  a  184,  47*:^ 
420;  2  Sumner,  1.  ' 

This  is  the  principle,  at  the  bottom,  for 
covering  seamen's  wages  in  admiralty. 
V.  Nappier,  4  Burr.  1944. 

Not  that  the  consideration  merely 
itime,  but  that  the  contract  must  ba  to    ^^ 
something  maritime  as  to   place   or  anbj^e^ 
Plummer  r.  Webb,  4  Mason,  C.  C.  380;  Beraf  ^ 
The  Janus  et  al.  1  Baldw.  0.  C.  649,  662;  ^A 
New  Brig,"  Gilp.  D.  G.  806.    But  we  haVe  al- 
ready  seen  there  are  several  direct  prscedeatc 


1848 


The  Kkw  Jkbskt  Steam  Nav.  Oo.  t.  The  Mbbohants'  Bahx. 


421 


in  England  against  sustaining  these  proceedings 
in  admiralty  on  the  contract,  such  as  a  charter- 
party  or  bill  of  lading,  and  strong  doubts  from 
■ome  high  authorities  against  it  in  this  coun- 
try. Cluincellor  Kent  seems  to  think  a  proceed- 
ing in  admiralty,  on  a  charter-party  liice  this, 
cannot  be  sustained,  except  by  what  he  calls 
'^he  unsettled  doctrine  laid  down  in  De  Lovio 
T.  Boit."  8  Kent's  Com.  162;  see  likewise  Jus- 
422*]  tice  *  Johnson's  opinion  to  the  like  ef- 
fect in  Ramsey  v.  Allegre,  12  Wheat.  622. 

Looking,  then,  to  the  law  as  held  in  England 
in  1789,  and  not  considering  it  to  be  entirely 
dear  in  favor  of  sustaining  a  suit  in  admiralty 
on  a  charter-party  like  this,  and  that  it  is  very 
doubtful  whether  any  more  settled  or  enlarged 
role  on  this  subject  then  prevailed  in  admiralty 
here,  or  has  since  been  deliberately  and  gener- 
ally adopted  here,  in  respect  to  charter  parties 
or  bills  of  lading,  I  do  not  feel  satisfied  in  over- 
ruling the  objection  to  our  jurisdiction  which 
has  been  made  on  this  ground. 

The  further  arguments  and  researches  since 
Waring  v.  Clarke,  6  How.  tend  also,  in  my 
Tiew,  U)  repel  still  more  strongly  any  idea  that 
admiralty  jurisdiction  had  become  extended 
here,  at  the  Revolution,  in  cases  either  of  con- 
tracts or  torts,  more  broadly  than  in  England. 

But  it  is  not  necessary  now  to  go  into  the 
new  illustrations  of  this  cited  in  the  elaborate 
remarks  of  the  counsel  for  the  respondents,  or 
discovered  by  myself,  in    addition    to    those 

2ttoted  in  the  opinion  of  the  minority  in  War- 
ig  et  al.  V.  Clarke,  and  in  The  United  States 
T.  The  New  Bedford  Brid^,  1  Wood.  &  M. 
Among  mine  is  the  declaration  by  Lord  Mans- 
field himself,  December  20th,  1775,  that  the 
colonies  wished  "that  the  admiraltv  courts 
should  never  be  made  to  extend  there,  instead 
of  wishing  their  powers  enlarged  (6  American 
Archives,  234;  Annual  Register  for  1776,  pp. 
00,  100) ;  and  there  is  likewise  the  protest  of 
the  friends  of  America,  the  same  year,  in  the 
House  of  Lords,  that  the  increase  of  admiralty 
power  by  some  special  acts  of  Parliament  was 
a  measure  favored  at  home  rather  than  here, 
and  was  not  acceptable  here,  but  denounced  by 
them  as  an  inroad  on  the  highly  prized  trial  by 
Jury.  6  American  Archives,  226.  Among 
those  cited  is  the  conclusive  evidence,  that  in 
some  of  the  colonies  here  before  the  Revolution, 
the  restraining  statutes  of  Richard  II.,  as  to 
the  admiralty,  were  eo  nomino  and  expressly 
adopted,  instead  of  not  being  in  force  here. 
See  in  South  Carolina,  2  Statutes  at  Large, 
446,  in  1712,  and  in  Massachusetts,  Dana's  De- 
fense  of  New  England  Charters,  49-54;  in  Vir- 
ginia, "the  English  Statutes,"  passed  before 
James  I.,  9  Henings  Statutes,  131,  203;  Com- 
monwealth V.  Gaines,  2  Virg.  Cases,  179,  185; 
in  Maryland,  1  Maryland  Statutes,  Kilty's  Re- 
port, 223;  and  in  Rhode  Island,  her  records  of 
a  case  in  1763,  at  Providence. 

But  I  pass  by  all  these,  and  much  more,  be- 
eause,  notwithstanding  the  course  of  practice 
here  the  last  half  century  in  some  districts, 
and  the  inattention  and  indifference  exhibited 
in  many  others  as  to  the  true  line  of  discrimi- 
4SS*]  nation  between  the  jurisdiction  *be- 
longing  to  the  common  law  courts  and  that  in 
admiralty,  enough  appears  to  induce  me,  as  at 
present  advised,  not  to  rest  jurisdiction  in  ad- 
miralty over  a  transaction  like  this  on  contract 
10  Ii.  od. 


alone.  I  shall  not  do  it,  the  more  especially 
when  a^  ground  less  doubtful  in  my  apprehen- 
sion exists  and  can  be  relied  on  for  recovering 
all  the  loss,  if  the  damage  was  caused  by  a  tort. 

I  have  turned  my  attention  to  ascertain 
whether  the  facts  in  this  case  exhibit  any 
wrong  committed  by  the  respondents,  of  such  a 
character  as  a  tort,  and  in  such  a  locality  as 
may  render  our  jurisdiction  in  admiralty  clear 
over  it,  looking  to  the  principles  of  admiralty 
law  in  England,  and  also  in  this  country,  so  far 
as  can  now  be  discovered  to  have  existed  at  the 
time  of  our  Revolution. 

First,  as  to  this,  it  is  argued,  that,  in  point 
of  fact,  gross  negligence  existed  in  the  trans- 
portation of  this  property.  If  so,  this  conduct 
by  the  respondents  or  their  agents  may  be  suf- 
ficient to  justify  a  proceeding  ex  delicto  for  the 
nonfeasance  or  misfeasance  constituting  that 
neglect,  and  causing  the  loss  of  this  property, 
entirely  independent  of  the  contract  or  its 
form,  or  the  risks  under  it,  or  the  want  of  no- 
tice of  the  great  value  of  the  property.  Par- 
ticularly might  this  be  suflicient,  if  the  injury 
was  caused  in  a  place,  and  under  circumstances, 
to  ^ve  a  court  of  admiralty  undoubted  juris- 
diction over  it  as  a  marine  tort. 

The  question  of  fact,  then,  as  to  neglect  here, 
and  the  extent  of  it,  may  properly  he  investi- 
gated next,  as  in  one  view  on  the  subject  it 
may  become  highly  important  and  decisive  of 
the  right  to  recover,  and  as  it  is  our  duty  to 
settle  facts  in  an  admiralty  proceeding,  when 
they  are  material  to  the  merits. 

As  before  intimated,  it  is  here  virtually  con- 
ceded, that  the  property  of  the  plaintiffs,  while 
in  charge  of  the  respondents  as  common  car- 
riers on  the  sea,  was  entirely  lost,  by  the 
burning  of  the  boat  in  which  it  was  trans- 
ported. 

The  first  inference  from  these  naked  facts 
would  be,  that  the  fire  was  produced  by  some 
cause  for  which  the  owners  were  responsible, 
being  generally  negligence,  and  that  prima 
facie  they  were  chargeable.  6  Martin,  681; 
Story  on  Bailments,  sees.  533,  538. 

Indeed,  the  common  carrier  who  receives 
property  to  transport,  and  does  not  deliver  it, 
is  always  held  prima  facie  liable.  Abbott  on 
Ship.  ch.  3,  sec.  3;  1  Ventris,  190;  6  Johns.  169; 
8  Johns.  213;  19  Wendell,  245;  Story  on  Bail- 
ments, sec.  533;  3  Kent's  Com.  207,  216;  3 
Story,  349,  356;  6  Bingh.  217,  220;  4  Bingh. 
218. 

If  they  would  have  this  inference  or  presump- 
tion chanced,  so  as  to  exonerate  themselves,  it 
must  be  done  by  themselves,  *and  not  [*424 
the  plaintiffs,  and  by  proof  removing  strong 
doubts;  or,  in  other  words,  turning  the  scales 
of  evidence  in  their  favor  in  this  attempt.  This 
idea  is  fortified  by  the  express  provision  estab- 
lishing a  presumption,  by  the  act  of  Congress, 
in  case  of  damages  by  explosions  of  steam.  6 
Stat,  at  Large,  p.  305,  sec.  13. 

Independent  of  this  presumption,  when  we 
proceed  to  examine  the  evidence  on  both  sides 
as  to  the  contested  points  of  fact  connect^ 
with  the  loss,  it  is  found  to  be  decidedly  against 
the  conduct  of  the  respondents  and  their 
agents;  and,  so  far  from  weakening  the  pre- 
sumption against  them  from  the  actual  loss,  it 
tends  with  much  strength  to  confirm  it.  There 
had  to  be  sure,  been  recent  repairs,  and  eertifi- 

400 


SUPBEICB  OOUR  or  THE  UlflTBD  STATES. 


eatei  not  Iobs  before  obtained  of  tba  good  con- 
dition of  the  boat.  But  on  the  proof,  she  does 
not  seem  to  have  been  in  a  proner  state  to 
guard  against  accidents  by  fire  when  this  loss 
oocurred.  Her  machinery  was  designed  at  first 
to  bum  wood,  and  liad  not  long  oef ore  been 
changed  to  consume  Anthracite  coal,  which 
created  a  higher  heat.  And  yet  there  was  a 
neglect  fully  to  secure  the  wooden  portions  of 
the  boat,  near  and  exposed  to  this  higher  heat, 
from  the  natural  and  oangerous  consequences  of 
it.  So  was  there  an«  omission  to  use  fire  brick 
and  new  sheet  iron  for  guards,  nigh  the  fur- 
naee.  On  one  or  two  occasions,  shortly  before 
this  accident,  the  pipe  had  become  reddened  by 
the  intense  heat  so  as  to  attract  particular  at- 
tention; and  shortly  before,  the  ooat  actually 
caught  fire,  it  is  probable,  from  some  of  those 
causes,  and  yet  no  new  precautions  had  been 
adopted. 

In  the  next  place,  the  act  of  Congress,  5  Stat. 
at  Large,  pp.  304,  805,  requires  the  owners  of 
steamboats  "to  provide  as  a  part  of  the  nec- 
essary furniture,  a  suction  hose  and  fire  engine 
and  hose  suitable  to  be  worked  in  said  boat,  in 
case  of  fire,  and  carry  the  same  upon  each  and 
every  voyage  in  good  order.**  Sec.  9.  And  it 
imposes  also  a  penalty  of  $500  for  not  com- 
plying with  any  condition  imposed  by  tho  act. 

The  spirit  of  this  requisition  Is  as  much  vio- 
lated by  not  having  the  hose  and  engine  so 
situated  as  to  be  used  promptl  v  and  efficiently, 
as  by  not  having  them  at  all,  or  not  having 
them  "in  good  order." 

The  hose  and  engine  were  not  kept  together, 
and  hence  could  not  be  used  on  that  fatal 
night.  One  was  stowed  away  in  one  part  of 
the  boat,  and  the  other  elsewhere,  so  as  not  to 
be  in  a  situation  to  be  brought  promptly  into 
beneficial  use. 

Again,  it  was  an  imperative  provision  in  the 
act  of  Congress  before  referred  to  (sec.  0) — and 
the  neglect  of  it  was  punished  by  a  fine  of  $300, 
on  the  owner  as  well  as  master — "that  iron 
rods  or  chains  shall  be  employed  and  used  in 
the  navigating  of  all  steamboats  instead  of 
4S5*]  wheel  or  tiller  ropes."  *Yet  this  was 
not  complied  with,  and  renders  their  conduct 
in  this  respect,  not  only  negligent,  but  Illegal. 

Though,  in  fact,  this  accident  may  not  have 
proved  more  fatal  than  otherwise  from  this 
neglect,  the  non-compliance  with  the  provision 
was  culpable,  and  throws  the  burden  of  proof 
on  the  owners  to  show  it  did  not  contribute  to 
the  loss.  Waring  et  al.  v.  Clarke,  5  Howard, 
463.  It  is  true  that  Congress,  some  years 
after,  March  30,  1846,  dispensed  with  a  part  of 
this  provision,  (6  Stat,  at  Large,  62$),  under 
certain  other  guards.  Yet  In  this  case  even 
those  other  guards  were  wholly  omitted. 

Kor  does  there  appear  to  have  been  any  drill- 
ing of  the  crew  previously,  how  to  use  the 
engine  in  an  emergency,  or  any  discipline 
adopted,  to  operate  as  a  watch  to  prevent  fires 
ftrom  occurring,  or,  after  breaking  out,  to  ex- 
tinguish them  quickly.  Indeed,  the  captain, 
on  this  occasion,  checked  the  efforts  of  some 
to  throw  the  ignited  cotton  overboard,  so  as  to 
stop  the  flames  from  spreading,  by  perempto- 
rily forbidding  it  to  be  done. 

The  reaponaenta,  to  be  sure,  prove  that  sev- 
0/»J  buckets  wen  on  board.  But  the  bueketa, 
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except  in  a  single  fawtance,  were  not  rigged 
with  heaving  lines,  so  as  to  be  able  to  draw  «p 
water,  and  help  to  check  promptly  any  fire 
which  might  break  out.  And  in  consequence 
of  their  fewness  or  bad  location,  some  of  the 
very  boxes  containing  the  specie  of  the  plain- 
tiffs were  broken  open  and  emptied,  in  oraer  to 
hold  water.  Lastly,  when  discovered,  the  offi- 
cers and  crew  do  not  appear  generally  to  have 
made  either  prompt  or  active  exertions  to  ax- 
tinguish  the  fire,  or  to  turn  the  vessel  nearer 
shore,  where  this  property,  and  the  passengers, 
would  be  much  more  likelv  to  be  preserved, 
eventuallv,  than  by  remaimng  out  in  the  deep 
parts  of  the  Sound. 

The  extent  and  nature  of  the  liability  thus 
caused  are  well  settled  at  law.  The  propertv 
of  the  plaintiffs  was  destroyed  by  fire,  through 
great  nesiect  by  the  defendants  and  their 
agents.  Oommon  carriers  are  liable  for  losses 
by  fire,  though  guilty  of  no  neglect,  unless  it 
happen  by  lightning.  1  D.  &  E.  27;  4  D.  ft  B. 
681;  3  Kent's  Com.  217;  6  D.  &  E.  389;  Gilmore 
V.  Carman,  Smedes  &  Marsh.  269;  King  et  aL 
V.  Shepherd,  3  Story's  Rep.  360;  2  Browne,  Ghr. 
and  Adm.  Law,  144;  2  Wend.  327;  21  Wend. 
100.  These  respondents  were  common  carriers, 
in  the  strictest  and  most  proper  sense  of  the 
law.  King  et  al  v.  Shepherd,  8  Story's  Bep. 
849;  see  other  cases,  post. 

Iliey  would,  therefore,  be  liable  in  the  pres- 
ent case  without  such  neglect,  if  this  view  of 
it  applied  to  a  recovery  on  the  ground  of  a 
tort  as  well  as  of  a  contract.  But  as  It  may 
not,  *the  next  inquiry  is  if  the  facts  dis-  [*4S6 
close  a  breach  of  duty,  a  culpable  neglect,  either 
by  the  officers  or  owners  of  the  vessel,  amount- 
ing to  a  tort,  and  for  which  the  defendants  are 
responsible. 

It  is  well  settled  that  a  captain  Is  bound  to 
exercise  a  careful  supervision  over  fires  and 
lights  in  his  vessel,  ordinarily.  Malynes,  156; 
The  Patapsco  Ins.  Co.  v.  Coulter,  3  Peters,  237, 
228,  229;  Busk  v.  The  Royal  Ex.  Asa.  Cow  2 
Bam.  &  Aid.  82. 

He  is  required  in  all  things  to  employ  dor 
diligence  and  skill  (9  Wend.  1;  Rice's  R.  162), 
to  act  "with  most  exact  diligence"  (3  Bap. 
127)  or  with  the  utmost  care  (Story  on  Bailm, 
sec.  327.)  But  how  much  more  s6  in  a  steam- 
boat, with  fires  so  increased  in  number  and 
strength,  and  especially  when  freishted  with 
very  combustible  materials,  like  tais,  ehlally 
with  cotton! 

His  failure  to  exert  himself  properly,  to  ex- 
tinguish any  fire  amounts  to  bairatry,  I 
Peters,  228,  234;  Waters  v.  Merch.  Louisville 
Ins.  Co.  11  Peters,  213;  10  Peters,  607.  And  If 
the  property  be  Insured  against  barratry,  Um 
owners  may  then  recover. 

To  be  sure,  in  one  case  the  owners  of  a 
steamboat  were  exonerated  from  paving  for  a 
loss  bv  fire.  But  it  was  only  under  the  apedal 
provision  of  the  local  laws,  rendering  tlMm 
exempt,  if  the  fire  occurred  "by  accidental  or 
uncontrollable  events."  See  Civil  Code  of 
Louisiana,  63d  article;  Hunt  v.  Morris,  6  Mar- 
tin, 681. 

So  the  written  contract  for  freight,  aa  well  as 
that  for  insurance,  sometimes  does  not  cover 
fire,  but  specially  exempts  a  loss  by  It.  Kent^ 
Com.  201-207. 

la  vufi^  casa  there  may  be  no  liability  for  K 


IMS 


Thb  Nbw  jByuY  Stbam  Nat.  Go.  ▼•  Tu  MEBOBAHn*  Bamk. 


the  insurance,  and  doubtfully  on  the  charter 
or  bill  of  lading,  unless  it  was  caused  by  gross 
neglect  crassa  negligentia.  But  in  case  of  such 
neglect,  liability  exists  even  there.  3  Kent's 
Com.  217;  3  Peters,  238;  1  Taunton,  227.  In 
this  view  the  owners  seem  liable  for  all  dam- 
ages which  they  or  their  servants  could  have 
prevented  by  care.  8  Serg.  &  Rawle,  633.  As 
an  illustration  of  what  are  meant  by  such  dam- 
ages, they  are  those  which  happen,  if  on  land, 
from  unskillful  drivers,  "from  vicious  and  un- 
manageable horses,  or  when  occasioned  bv  over- 
loading the  coaches,  as  these  would  imply  neg- 
ligence or  want  of  care."  Beckman  v.  Shouse, 
6  Rawle,  183. 

From  the  above  circumstance,  the  conclusion 
b  almost  irresistible,  that  what  constitutes  a 
gross  neglect  by  the  respondents  and  their 
agents,  as  to  the  condition  of  the  boat  and  its 
equipments,  existed  here,  and  by  the  deficien- 
4S7*]  cies  and  imperfection  *of  them  con- 
tributed much  to  the  loss  of  this  property ;  and 
beside  this,  that  want  of  diligence  and  skill  on 
board,  after  the  fire  broke  out,  as  well  as  want 
of  watchfulness  and  care  to  prevent  its  hap- 
pening or  making  much  progress,  was  manifest. 

If  any  collateral  circumstance  oan  warrant 
the  exaction  of  greater  vigilance  than  usual,  on 
occasions  like  these,  or  render  neglects  more 
culpable,  it  was,  that  the  lives  of  so  many 
passengers  were  here  exposed  by  them,  and  be- 
came their  victims.  This  last  consideration  is 
imperative,  in  cases  of  vessels  devoted  both  to 
freight  and  passengers,  to  hold  the  owners  and 
their  servants  responsible  for  the  exercise  of 
every  kind  of  diligence,  watchfulness,  and  skill 
which  the  principles  of  law  may  warrant.  Be- 
side the  great  amount  of  property  on  board  on 
this  occasion,  they  had  in  charge  from  one  to 
two  hundred  passengers,  including  helpless 
children  and  females,  confiding  for  safety  en- 
tirely to  their  care  and  fidelity.  All  of  these, 
except  two  or  three,  were  launched  into  eter- 
nity, during  that  frightful  night,  by  deaths  the 
ziost  painful  and  heartrending.  Had  proper  at- 
tention been  devoted  to  the  guards  against  fire, 
•nch  as  prudence  and  duty  demanded,  or  due 
vigilance  and  energy  been  exercised  to  extin- 
guish it  early,  not  only  would  large  amounts  of 
property  probably  have  been  saved,  but  the 
tragic  sufferings  and  loss  of  so  many  human 
beings  averted. 

In  view  of  all  this,  to  relax  the  legal  obliga- 
tions and  duties  of  those  who  are  amply  paid 
for  them,  or  to  encourage  careless  breaches  of 
trusts  the  most  sacred,  or  to  favor  technical 
niceties  likely  to  exonerate  the  authors  of  such 
a  calamity,  would  be  of  most  evil  example  over 
our  whole  seaboard,  and  hundreds  of  navigable 
rivers  and  vast  lakes,  where  the  safety  of  such 
immense  property  and  life  depends  chiefly  on 
the  due  attention  of  the  owners  and  agents  of 
steamboats,  and  is,  unfortunately,  so  often 
sacrificed  by  the  want  of  it.  To  relax,  also, 
when  Congress  has  made  such  neglect,  when 
followed  by  death,  a  crime,  and  punishable  at 
least  as  manslaughter,  would  be  unfaithfulness 
to  the  whole  spirit  of  their  Ic^slation,  and  to 
the  loudest  demands  of  public  policy. 

Their  enactment  on  this  subject  is  in  these 
words  (see  statute  before  cited,  sec.  12) :  "That 
everjr  captain,"  etc,  **by  whose  misconduct, 
negligence!,  or  inaiteDtJoD  to  M§  or  th^  re- 
13  ML  eA 


spective  duties,  the  life  or  lives  of  any  jpersoa 
on  board  said  vessel  may  be  destroyed,  shall  ba 
deemed  guiltv  of  manslaughter,"  etc 

Showing,  then,  as  the  facts  seem  to  do  here» 
wrongs  and  gross  neglects  by  both  the  owners 
and  officers  of  the  boat,  the  next  step  in  our 
inquiries  Is,  whether  any  principles  or  prece- 
dents exist  against  their  being  prosecuted  io 
admiralty  as  a  *tort,  and  by  a  proceed-  [*4S8 
ing  which  sounds  ex  delicto,  and  entirely  inde- 
pendent of  any  contract. 

The  recovery,  in  cases  like  this,  on  the  tort, 
counting  on  the  duty  of  the  carrier  and  its 
breach  by  the  negligent  loss  of  the  property,  is 
common,  both  in  this  country  and  abroad,  in 
the  courts  of  common  law. 

Whether  it  be  redressed  there  in  trespass  or 
case,  when  suing  ex  delicto,  is  immaterial,  if, 
when  case  is  brought,  the  facts,  as  here,  show 
neglect  or  consequential  damage,  rather  than 
those  which  are  direct  and  with  force  And  if 
case  lies  at  common  law  on  such  a  state  of 
facts,  there  seems  to  be  no  reason  why  a  libel 
in  admiralty  may  not  lie  for  the  wrong,  when- 
ever, as  here,  it  was  committed  on  the  sea,  and 
clearly  within  admiralty  jurisdiction  over 
torts.  For  the  admiralty  is  governed  by  like 
principles  and  facts,  as  to  what  constitutes  a 
tort,  as  prevail  in  an  action  at  law  for  dam- 
ages, and  its  ingredients  are  the  same,  whether 
happening  on  land  or  water.  But  case  will  lie 
at  law,  on  facts  like  those  here,  for  reasons 
obvious  and  important  in  the  present  inquiry. 
Indeed,  on  such  facts  the  ancient  action  was 
generally  in  case,  and  counted  on  the  duty  of 
the  carrier  to  transport  safely  the  property  re- 
ceived, and  charged  him  with  tortious  negli- 
gence in  not  doing  it.  1  Price,  27;  2  Kent's 
Com.  699;  3  Wend.  158.  In  such  proceedings  at 
common  law,  the  difference  was  in  some  re- 
spects, when  ex  delicto,  more  favorable  to  the 
owners,  as  then  some  neglect,  or  violence,  or 
fraud,  or  guilt  of  some  kind,  must  be  shown, 
amounting  to  a  breach  of  public  duty  by  the 
carrier  or  his  servants.    Hinter  v.  Dibdin  et  al. 

2  Adol.  &  £11.  N.  S.  646;  2  New  R.  454;  2  Chit. 
R.  4.  Wliile  in  the  action  of  assumpsit,  more 
modem,  but  by  no  means  exclusive,  the  promise 
or  contract  alone  need  be  shown,  and  a  breach 
of  that,  though  without  any  direct  proof  of 
neglect,  as  carriers  are  by  their  duties,  in  law, 
insurers  against  all  losses  except  by  the  king's 
enemies  and  the  act  of  God.  3  Brod.  &  Bingh. 
62,  63;  19  Wend.  239;  Forward  v.  PitUrd,  1  D. 
&  E.  27;  1  Esp.  Cas.  36;  2  Chit.  R.  1;  Ashmole 
V.  Wainwright,  2  Adol.  A  Ell.  N.  8.  663. 

So  it  is  well  settled  that  these  rules  of  law, 
and  all  others  as  to  common  carriers  by  land, 
apply  to  those  by  water,  and  to  those  boats 
carrying  freight,  as  this  one  did.  10  Johns. 
1;  1  Wils.  281;  3  Esp.  Cas.  127;  2  Wend.  327; 

3  Story,  849. 

What,  then,  in  principle,  operates  against  a 
recovery? 

Some  would  seem  to  argue,  that  a  proceed- 
ing ex  delicto  must  be  trespass,  and  that  case  is 
not  one  But  when  it  proceeds,  as  here,  for 
consequential  damages,  and  those  caused  by 
gross  neglect,  and  not  a  mere  breach  of  con- 
tract, it  sounds  ex  delicto  as  much  as  trespass 
itself.  1  Chit.  PI.  142;  3  East,  693,  2  Saund. 
47,  b. 
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amounted  to  a  tort,  as  much  as  if  it  had  been 
oommitted  with  force.  A  tort  means  onlv  a 
wrong,  independent  of  or  as  contradistinguished 
from  a  mere  breach  of  a  contract.  The 
evidence  here,  in  my  apprehension,  shows 
both  misfeasance  and  nonfeasance,  and  a  con- 
sequential loss  from  them,  which  it  is  custom- 
ary to  consider  as  tortious.  It  was  here,  to  be 
■ure,  not  a  trespass  vi  et  armis,  and  perhaps 
not  a  conversion  of  the  property  so  as  to  ius- 
tifv  trover,  though  all  the  grounds  for  the  last 
exist  in  substance,  as  the  plaintiffs  have  lost 
their  property  by  means  of  the  conduct  of  the 
defendants,  into  whose  possession  it  came,  and 
who  have  not  restored  it  on  demand,  nor  shown 
any  ^ood  justification  for  not  doing  it. 

It  IS  altogether  a  mistake,  as  some  seem  to 
argue,  that  force  and  a  direct  injury  are  nec- 
essary to  sustain  proceedings  in  tort,  either  at 
law  or  in  admiralty,  for  damages  by  common 
carriers.  So  little  does  the  law  regard,  in  some 
eases,  the  distinction  between  nonfeasance  and 
misfeasance,  in  creating  a  tort  and  giving  any 
peculiar  form  of  action  for  it,  that  in  some  in- 
stances a  nonfeasance  is  considered  as  becom- 
ing misfeasance;  such  as  a  master  of  a  vessel 
leaving  his  register  behind,  or  his  compass,  or 
anchor.  8  Peters,  235.  And  "torts  of  the 
nature,"  as  in  the  present  case,  may  be  com- 
mitted either  by  "nonfeasance,  misfeasance,  or 
malfeasance,"  and  often  without  force.  4  D.  & 
E.  484;  1  Chit.  PL  151;  Bouvier's  Diet.  Tort. 
And  even  where  mala  fides  is  necessary  to 
sustain  the  proceeding,  gross  negligence  is 
evidence  of  it.  4  Adol.  &  £11.  876;  1  Howard, 
71;  2  Spence's  £q.  Jur.  425;  Jones  on  Bail- 
ments, 8;  Story  on  Bailments,  sees.  19,  20.  The 
action  in  such  case  is  described  as  ''upon 
tort,"  and  arises  ex  delicto.  2  Kent's  Com. 
590.  In  most  instances  of  gross  negligence, 
misfeasance  is  involved  (2  Cromp.  &,  M.  360) ; 
as  a  delivery  to  a  wrong  person,  or  carrying  to 
a  wrong  place,  or  carrying  in  a  wrong  mode, 
or  leaving  a  carriage  unwatched  or  unguarded. 
2  Cromp.  &  M.  360;  8  Taunt.  144.  Where 
case  was  brought  for  damage  by  overloading 
and  sinking  a  boat,  it  was  called  an  action  "for 
a  tort,"  and  sustained,  though  the  injury  was 
wholly  consequential.    1  Wils.  281. 

A^Un,  it  has  been  argued,  that  if  direct  force 
be  not  a  necessary  ingredient  to  recover  in  this 
form  of  action,  it  must  in  some  degree  rest  on 
the  contract  which  existed  here  with  Hamden, 
and  be  restrained  by  its  limitations.  But  the 
books  are  full  of  actions  on  the  case  where 
contracts  existed,  which  were  brought  and 
which  count  entirely  independent  of  any  con- 
tract, they  being  founded  on  some  public  duty 
neglected,  to  the  injury  of  another,  or  on  some 
4 SO*]  private  wrong  *or  misfeasance,  without 
reference  to  any  promise  or  agreement  broken. 
12  East,  80;  4  Howard,  146;  Chit.  PI.  156;  For- 
ward V.  Pittard,  1  D.  &  E.  27;  2  N.  Hamp. 
201;  2  Kent's  Com.  590;  3  East,  62;  6  Bam.  A 
Cress.  268;  5  Burr.  2825;  6  Moore,  141;  0 
Price,  408;  5  Bam.  &  Cress,  sees.  504-608.  Some 
of  the  cases  cited  of  this  character  are  precise- 
ly like  this,  being  for  losses  by  non-delivery  of 
property  by  common  carriers,  and  sued  for  as 
torts  thus  committed.  5  D.  &  E.  380.  They 
go  without  and  beyond  the  contract  entirely. 
JVbr  J3  intent  to  do  damage  a  necessary  ingre- 
d/ent  to  MustBitt  either  case  or  trespass.    2  'New 


R.  448.  ^  Though  the  wrong  done  is  not  eom- 
mitted  by  force  or  design,  it  is  still  treated  as 
ex  delicto  and  a  tort,  if  it  was  done  either  by  a 
clear  neglect  of  dutv,  by  an  omission  to  pro- 
vide safe  and  well  furnished  carriages  or  ves- 
sels, bv  carelessness  in  guarding  against  flree 
and  other  accidents,  by  omitting  preparations 
and  precautions  enjoined  expressly  by  law  or 
hj  damages  consequent  on  the  negligent  upset- 
tm^  of  carriages,  or  unsafe  and  unskillful  navi- 
cation  of  vessels.  See  cases  of  negligent  de- 
tects in  carriages  and  vessels  themselves,  2 
Kent's  Com.  507,  607;  6  Jurist,  4;  The  Rebecca, 
Ware,  D.  C.  188;  10  East,  556;  6  East,  42a  Or 
in  machinery,  Camden  and  Amboy  Railroad  v. 
Burke,  13  Wend.  611,  627;  5  East,  428;  0  Bingh. 
457.  Even  if  the  defect  be  latent,  3  Kent's 
Com.  205.  See  those  of  careless  attention,  The 
Rebecca,  Ware,  D.  C.  188.  See  those  of  non- 
conformity to  legal  requisitions,  as  hose  and 
engine  here  not  in  good  order,  Waring  et  al.  v. 
Clarke,  5  Howard.  See  those  consequent  on 
negligent  driving,  4  Barn.  &  Cress.  223;  Breth- 
erton  v.  Wood,  3  Brod.  &  Bingh.  54.  If  dam- 
age or  loss  happen  by  neglect  or  wron^  of  a 
servant  of  a  common  carrier,  the  principal  is 
still  liable.  13  Wend.  621;  Story  on  Partner- 
ship, sec.  489;  Dean  et  al.  v.  John  Angus,  Bee\ 
Adm.  360,  239;  Story  on  Bailments,  sec  464; 
2  Browne,  Civ.  and  Adm.  Law,  136.  This  is 
necessary  to  prevent  fraud;  if  such  neglect  be 
not  evidence  of  fraud  or  misfeasance.  The 
owner  should  be  liable  for  employing  those  neg- 
ligent.   Story  on  Agency,  sec.  318,  and  note. 

There  is  another  important  consideration  con- 
nected with  this  view  of  the  subject  and  reliev- 
ing it  entirely  from  several  objections  which 
exist  to  a  proceeding  founded  wholly  on  a  con- 
tract rather  than  a  tort.  It  is  this:  Where  the 
injury  is  caused  by  a  tort  or  fraud,  no  question 
arises  as  to  any  special  agreement  or  notice,  as 
with  Hamden  here,  not  to  assume  any  risk.  lo 
short,  the  agreement  of  that  kind  here,  does  not 
exonerate,  if  "malfeasance,  misfeasance,  or 
gross  negligence"  happens  by  owners  or  their 
servanU.  13  Wend.  611;  19  Wend.  234,  251, 
261;  5  Rawle,  179,  189;  2  Crompt.  A  M.  353; 
*2  Kent's  Com.  sec.  40;  Brooke  v.  Pick-  [•45 1 
wick,  4  Bingh.  218;  3  Brod.  Bingh.  183. 
Because  the  wrong  is  then  a  distinct  cause  of 
action  from  the  breach  of  the  contract,  and  the 
exception  in  it  as  to  the  risk  was  intended  to 
reach  any  loss  not  happening  through  tortious 
wrong.  "Even  with  notice,  stage  proprietors 
and  carriers  of  goods  would  be  liable  for  an 
injury  or  loss  arising  from  the  insufHcieney  of 
coaches,  harness,  or  tackling,  from  the  drunk- 
enness, ignorance,  or  carelessness  of  drivers, 
from  vicious  and  unmanageable  horses,  or  when 
occasioned  by  overloading  the  coaches,  as  these 
would  imply  negligence  or  want  of  care.**  9L 
Rawle,  184.  It  is  further  settled,  in  this  clas^ 
of  cases,  that  the  principle  of  not  being  liable 
for  jewels,  monev,  and  other  articles  of  grea% 
value,  unless  notice  was  given  of  it  and  largex* 
freight  paid  in  consequence  of  it,  does  not  ap^ 

Sly.    4  Bingh.  218;  5  Bingh.  223;  2  Crompt.  d 
[.  353.    B^use  here  the  liability  is  not  that 
of  an  insurer  against  many  accidents  and  many 
injuries  by  third  persons  of  the  property  car- 
ried, and  which  it  may  be  right  to  limit  to  such 
.  values  as  were  known  and  acted  upon  in  agree- 
\  \ng  to  eaxiv.   '^>i\.  \\.  \a  \Q;t  \Xa  ^^irotL!^  of  the 
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carrier  himself,  or  his  agents;  their  own  mis- 
feasance or  nonfeasance,  and  hence  gross  neg- 
lect, renders  them  responsible  for  the  whole 
consequential  damages,  however  yaluable  the 
property  thus  injured  or  lost.  2  Bam.  ft  Aid. 
356;  8  Taunt.  144;  4  Binn.  31;  2  Adol.  &  Ell. 
N.  8.  659;  6  Bam.  ft  Aid.  341,  350;  16  East, 
S44,  245. 

Some  think  the  neglect  in  such  case,  so  as  to 
be  liable  for  yaluables,  must  amount  to  misfea- 
sance. 2  Adol.  ft  Ell.  650;  2  Myl.  ft  Craiff, 
858.  It  must  be  "misfeasance  or  gross  neglT- 
genee."  2  Kent's  Com.  607,  note;  13  Piioe, 
329;  12  B.  Moore,  447;  6  Bingh.  223-225;  8 
Mees.  ft  Wels.  443.  By  a  recent  statute  in 
England,  under  William  IV.,  though  the  car- 
rier has  been  exonerated  from  the  liability  and 
care  of  valuables,  without  notice,  yet  he  cannot 
be  if  gross  neglect  happens.  2  Adol.  ft  Ell.  646. 
All  this  bemg  established  at  law,  what  is 
there  to  prevent  this  wrong  from  being  deemed 
a  tort,  in  connection  with  maritime  matters — 
or,  in  other  words,  "a  marine  tort" — and  subject 
to  be  prosecuted  in  admiralty?  I  am  not  aware 
that  a  marine  tort  differs  from  any  other  tort 
in  its  nature  or  incidents,  except  that  it  must 
be  committed,  as  this  was,  on  the  high  seas. 
See  cases  cited  in  Waring  et  al.  y.  CHarke,  6 
Howard.  There  it  was  held  sufficient  to  con- 
stitute a  marine  tort  and  one  actionable  in  ad- 
miralty, if  the  wrong  was  committed  only  on 
tide  water. 

We  have  already  suggested,  also,  as  to  the 
gist  of  the  wrong,  that  gross  neglect,  the  ele- 
ments and  definition  of  it,  are  the  same  on  the 
water  as  on  land,  and  consequential  or  direct 
432*]  damages  *by  a  wrong  are  regarded  in 
the  same  light  on  both.  The  actions  of  case, 
as  well  as  trespass,  at  common  law,  in  illustra- 
tion of  this,  are  numerous,  as  to  torts  on  the 
water.    See  ante. 

Force,  too,  is  no  more  necessary  to  constitute 
this  kind  of  tort  at  sea  than  on  land,  or  in  ad- 
miralty than  in  a  common  law  court.    3  Story, 
349.    That  is  the  gist  of  this  branch  of  the  case. 
It  is  true,  that  most  of  the  libels  in  admiralty 
for  torts  are  for  such  as  were  caused  by  force, 
like  assaults  and  batteries  (4  Rob.  Adm.  75) ;  or 
for  collision  between  ships  on  the  sea,  to  the 
injury  of  person  or  property  (2  Browne's  Ciy. 
and    Adm.    Law,    110;     Dunlap's    Adm.    81; 
Moore,    89);  or    for    wrongful    captures     (10 
iTbeat.  486;  Bee's   Adm.   369;  1   Gall   315;  3 
CVa^nch,  408);  or  for  carrying  off  a  person  in 
^nvitum  (Dunlap's  Adm.  53);  or  for  any"yio- 
Jent.  dispossession  of  property  on  the  ocean."    1 
^THetit,  267;  L'Invincible,  1  Wheat.  238.    And 
thoYigh,  where  trespass  is  brought  at  common 
'•.^^w',  or  a  tort  is  sued  for  in  admiralty  as  "a 
Q^^rine  trespass,"  there  must  usually  hayebeen 
'o^ce  and  an  immediate  injury  (1  Chit.  PI.  128; 
^'l      Mass.   137;    17   East,  246;    1    Pick.   66;    8 
^P^end.  274;  3  Mass.  293;  11  Wheat.  86,  argu.; 
^  Hob.  Adm.  75),  yet  it  need  not  be  implied  or 
^jroved  in  trespass  on  the  case  at  law,  or  in  a 
libel  in  admiralty  for  consequential  damages  to 
property.    Such  a  libel  lies  as  well  for  a  tort  to 
property    as    to   the    person,   on   the   sea    (2 
Browne's  Ciy.  and  Adm.  Law,  109,  202;  Doug. 
694,  613,  note;  4  Rob.  Adm.  73-76;  Martin  y. 
Ballard  et  al.  Bee's  Adm.  50,  239);  and  for 
consequential  injury  by  a  tort  there,  as  well  as 
^reet  injurjr,    Bioop  r.  CknfoMiv^  Bss't  Adm. 
ia  I^  ed. 


51,  60;  8  Mason,  242;  4  Mason,  385-38B;  S 
Browne's  Adm.  108;  2  Story,  188;  2  Sir  Leo- 
line  Jenkins,  777.  It  was  eyen  doubted  onoe, 
whether,  for  such  torts  at  sea,  any  remedy  ax- 
isted  elsewhere  than  in  admiralty.  2  Browne's 
Ciy.  and  Adm.  Law,  112.  Indeed,  1  Browne's 
Ciy.  and  Adm.  Law,  397,  shows  that,  beside 
rights  arisinjf  from  contract,  there  were  '*obli- 
ffations  or  rights  arising  to  the  injured  party 
from  the  torts  or  wronss  done  by  another.'' 
And  these  were  dirided  Into  those  arising  ex 
delicto  and  those  quasi  ex  delicto;  and  the  for- 
mer included  ^'damage"  to  property,  as  in  this 
case.  It  meant  injury  to  property  oy  destroy- 
ing, spoiling,  or  deteriorating  it,  and  implied 
"faultmess  or  iniustice,"  (401),  but  not  neces- 
sarily force.  Either  trespass  or  case  sometimes 
lies  for  a  marine  tort,  eyen  in  the  collision  of 
vessels,  where  at  times  the  only  force  is  that  of 
winds  and  tides,  and  the  efforts  of  the  master 
were  to  ayoid,  rather  than  commit,  an  injunr. 
1  Chit.  PL  145;  2  Story,  188;  11  Price,  608; 
3  Carr.  &  Payne,  554.  Damages  by  insuffi- 
cient equipments,  ropes,  etc.,  must  be  paid  by 
the  owners  of  the  yessel  to  the  merchant, 
*eyen  by  the  Laws  of  Oleron,  art.  10.  [*43S 
Sea  Laws,  136;  Laws  of  Wisby,  art.  49.  And 
nothing  is  more  consequential,  or  less  with 
force,  tlian  that  kind  of  injury. 

Finally,  the  principles  applicable  to  the  defi- 
nition of  the  wrong  or  tort  being  here  in  fayor 
of  a  recovery  in  admiralty,  and  there  being  no 
precedents  in  opposition,  but  some  in  support 
of  it,  the  inference  is  strong,  that  this  destruc- 
tion of  the  property  of  the  plaintiffs  may  well 
be  regarded  and  prosecuted  in  admiralty  as  a 
marine  tort. 

Though  I  admit  there  are  no  more  cases  in 
point  abroad,  in  1789,  for  sustaining  a  suit  for 
a  consequential  injuiy  by  a  carrier  as  a  tort, 
than  on  the  contract,  m  admiralty,  yet  the 
principles  are  most  strongly  in  fayer  of  relying 
on  the  tort,  without  any  opposing  decision,  as 
there  is  to  a  libel  on  the  contract.  Besides  this, 
other  difficulties  are  avoided,  and  more  ample 
justice  attained,  by  the  libel  here  for  the  tort, 
tlum  by  one  for  the  contract. 

A  moment  to  another  objection — ^that  the  li- 
bel in  this  case  does  not  contain  allegations  in 
proper  form  to  recover  damages  in  admiralty, 
as  if  for  a  maritime  tort. 

This  Hbel  is  in  several  separate  articles, 
rather  than  in  a  single  count.  In  none  of  them 
is  any  contract  specifically  set  out,  though  in 
one  of  them  something  is  inferred  to  as  ^'con- 
tracted." The  libel  avers  that  the  respondents 
.were  common  carriers;  that  a  public  duty  thus 
devolved  on  them;  that  they  received  the 
property  on  board  to  transport  it,  and  so  negli- 
gently conducted,  it  was  lost.  The  breach  is 
described  throughout,  not  of  what  had  been 
"contracted"  or  promised,  but  as  a  wrong  dons^ 
or  tort,  and  specifies  several  misdoings.  It  is 
in  these  words: 

"Yet  the  respondents,  their  officers,  servants, 
and  agents,  so  carelessly  and  improperly  stowed 
the  said  gold  coin  and  silver  coin,  and  the  en- 
gine, furnace,  machinery,  furniture,  rigging, 
and  eauipments  of  the  said  steamboat  were  so 
imperrect  and  insufficient,  and  the  said  respond- 
ents, their  officers,  servants,  and  agents,  so 
carelessly,  improperly,  and  neg^liffentl^  vda.^* 
■j^  and  OQiiid\M^«d  tttft  iftiyi  iX«^ 
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toiL  during  her  said  Toyage,  that  by  reason  of 
811011  improper  stowage,  imperfect  and  insuffi- 
cient engine,  furnace,  machinery,  furniture, 
rigging,  and  equipments,  and  of  such  careless, 
improper,  and  negligent  conduct,  the  said 
steamboat,  together  with  the  gold  coin  and 
silyer  coin  to  the  libelants  belonging,  were 
destroyed  by  fire  on  the  high  seas,  and  wholly 
lost." 

Where  contract  and  tort,  in  the  forms  of  dec- 
laration at  common  law  in  actions  of  the  case, 
are  with  difficulty  discriminated,  the  general 
test  adopted  is,  if  specific  breaches  are  as- 
434*]  signed,  *soundmg  ex  delicto,  it  is  case 
on  the  tort.  Jeremy  on  Carriers,  117.  Here 
this  is  done. 

The  same  technical  minuteness  is  not  neces- 
sary in  a  libel  as  in  a  declaration  at  common 
law.  6  Rob.  Adm.  322;  Dunlap,  Adm.  438, 
430;  Ware,  D.  C.  61.  Only  the  essential  facts 
need  be  alleged,  without  regard  to  particular 
forms,  either  in  contract  or  tort.  Hall's  Prac 
207, 138;  Dimlap,  Adm.  427. 

And  in  the  same  libel  between  the  same  par- 
ties, unlike  the  rule  at  common  law,  it  is  held 
by  some  that  both  contract  and  tort  may  be 
joined,  though  it  is  proper  to  state  them  in 
separate  articles  in  the  libel,  like  separate 
counts.  Semble  in  2  Story's  R.  349;  Dunlap, 
Adm.  89.  And  in  some  cases  it  is  clearly  bet- 
ter not  to  unite  them.  Ware,  D.  0.  427.  Here 
if  the  libel  is  considered  as  but  separate  para- 
graphs of  one  article,  it  is  a  good  one  in  tort. 
Dunlap,  Adm.  114,  115^4  Mason,  C  G.  641. 
And  if  as  separate  article,  one  of  them  is  valid 
in  tort. 

The  forms  of  libels  for  maritime  torts  include 
those  which  caused  only  consequential  damages, 
as  well  as  those  which  caused  direct  damages. 
Dunlap,  Adm.  49;  3  Story's  R.  349,  one  count 
seems  to  be  for  the  wrong. 

There  are  cases  of  this  kind  merely  for  im- 
proper usage  to  passengers,  by  bad  words,  and 
neglect;  but  no  force  existed,  or  was  alleged. 
3  Idason,  G.  G.  242. 

Others  are  libels  for  seducing  or  carrying 
away  a  minor  son  of  the  plaintiff  to  his  damage, 
like  the  actions  on  the  case  at  common  law. 
Plummer  v.  Webb,  4  Mason,  G.  G.  380.  Yet 
they  are  called,  as  they  are  in  law,  "tortious 
abductions." 

So  a  libel  lies  for  loss  of  goods  ''carelessly 
and  improperly  stowed."    Ware,  D.  C.  189. 

But,  if  the  libel  here  was  less  formal  in  tort, 
the  liberality  practiced  in  admiralty  pleadings, 
regarding  the  substance  chicfiy,  as  in  the  civil 
law,  would  allow  here  any  necessary  amend- 
ments. Dunlap,  Adm.  283;  4  Mason,  G.  C. 
643;  3  Wash.  G.  G.  484.  Or  would  allow  them 
in  the  court  below,  by  reversing  the  judgment, 
and  sending  the  case  back  with  directions  to 
permit  them  there.  4  Wheat.  64,  63;  4  How- 
ard, 164;  1  Wheat.  264,  13;  9  Peters,  483. 

The  amount  of  damages  which  can  be  award- 
ed in  admiralty,  in  a  case  like  this,  has  been 
agitated  by  some  of  the  court,  but  was  not  ar- 
gued at  the  bar.  It  is  not  without  difficulty, 
but  can  in  a  minute  or  two  be  set  right.  By 
the  ancient  practice  in  admiralty,  in  case  of 
contracts  of  freight  made  by  the  master,  it  is 
true  that  the  owners  were  liable,  whether  ex 
contractu  or  ex  delicto,  and  whether  in  person- 
am or  in  rem,  for  only  the  value  of  the  vet- 
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sel  or  the  capital  used  in  that  liiia*iiesi. 
*Dunlap,  Adm.  81.  And  if  the  vessel  [*4S5 
was  lost,  the  remedy  against  the  owners  was 
entirely  lost  in  admiralty.  Ware,  D.  d  188. 
Yet,  it  is  a  conclusive  answer,  that  here,  as 
well  as  abroad,  the  rule  of  the  civil  and  com* 
mon  law  is  to  give  the  whole  loss.  2  Kent'i 
Gom.  606;  3  Kent's  Gom.  217.  And  that  this 
rule  of  full  damage  in  a  libel  in  admiralty  has 
been  adopted  here  after  much  consideration. 
Livingston,  Justice,  in  Paine,  G.  G.  118,  says, 
that  ''it  had  long  been  regarded  as  a  general 
principle  of  maritime  law"  to  make  the  owners 
liable  for  a  tort  by  the  master,  and  that  now 
the  whole  injury  was  the  measure  of  damage, 
without  reference  to  the  value  of  the  vessel 
and  freight.  See,  also,  Del  Gol  v.  Arnold,  3 
Dall.  333;  The  Apollon,  9  Wheat.  376;  8 
Story's  R.  347;  2  Story's  R.  187. 

This  Is  modified  by  some  State  laws,  under 
certain  circumstances.  See  The  Rebecca  and 
Phebe,  Ware,  D.  G.  269.  And  in  England,  by 
63  Geo.  m.  ch.  99. 

But  even  there  the  owner  is  still  liable  be- 
yond the  value  of  the  vessel  and  freight,  if  the 
damaffe  or  neelect  was  ''committed  or  occa- 
sioned" with  "tne  fault  or  privity  of  snch  own- 
er." See  Statues  at  Large  of  that  year;  The 
Rebecca  and  Phebe,  Ware,  D.  G.  269;  see  for 
this  and  other  statutes,  2  Bro.  Giv.  and  Adm. 
Law,  46,  excusing  owners  if  the  pilot  alone  is 
in  fault;  see  6  Geo.  IV.  ch.  125,  sec.  55;  1  Wm. 
Rob.  46;  1  Dod.  Adm.  467.  So  the  whole  in- 
jury must  be  paid  now  on  the  contract,  and 
the  owners  cannot  escape  by  abandoning  the 
vessel  which  did  the  wrong.  2  Bro.  Giv.  and 
Adm.  Law,  206,  note. 

On  principle,  also,  this  is  the  right  rule  In 
admiralty,  clearly,  where  the  owners  themselves 
at  home,  and  not  the  master  abroad,  made  the 
contract,  or  where  they  were  guilty  of  any  neg- 
lect in  properly  furnishing  the  vessel,  and  not 
he.  The  Rebecca  and  Phebe,  Ware,  D.  G.  269, 
203-206. 

The  principle  of  his  binding  them  only  to 
the  extent  of  the  property  confided  to  him  to 
act  with,  or  administer  on,  does  not  apply  to 
that  state  of  facts  (Abbott  on  Shipp.  93),  but 
only  to  his  doings  abroad. 

The  contracts  made  abroad  are  usually  in  his 
name,  as  well  as  by  him,  and  not  by  the  own- 
ers, and  he  only  to  sue  or  be  sued.  Abbott  on 
Shipp.  pt.  2,  ch.  2,  sec.  5. 

In  Waring  et  al.  v.  Glarke,  which  was  a  tort 
by  the  master  at  home,  in  a  collision  of  two 
boats,  the  whole  amount  of  the  injury  was 
awarded.  See,  also,  1  Howard,  23;  3  Kent's 
Gom.  238.  So  principle,  no  less  than  prece- 
dent, requires  it  now,  in  admiralty  as  well  as 
common  law,  when  the  master  is  usually  not  a 
part  owner,  but  a  mere  agent  of  the  owners, 
and  doing  damage,  as  here,  by  unskillfulness 
or  neglect,  and  not  by  *  willful  miscon-  [*4Si 
duct.  Ware,  D.  G.  208;  1  East,  106.  For  this, 
surely,  those  should  suffer  who  selected  him 
respondent  superiori.  1  East,  106;  Abbott  on 
Ship.  pt.  2,  ch.  2,  sec  9;  2  Kent's  Gom.  218. 

It  is  a  mistake,  likewise,  to  suppose,  as  some 
have,  that  the  rule  of  damage  is  thus  higher  in 
admiralty  than  at  common  law,  or  when  count- 
ing on  the  tort  rather  than  contract.  The  only 
difference  is,  that  in  admiralty,  if  counting  on 
the  oontracti  doubts  exist  whether  a  recovery 
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be  had  on  the  precedents,  while,  if  count-  PETER  HOGG   and  Oornelius  H.  Delamatar^ 

ing  on  the  tort,  no  doubt  exiats,  the  place  of  Plaintiffs  in  Error, 

the  tort  being  clearly  on  the  sea,  and  within  v. 

admiralty    jurisdiction.    Nor    do    I    see    anj  JOHN  B.  EMERSON, 

aound  reason  for  not  sustaining  this  case  in  ad-  Under  Patent  Act  where  court  below  allows 

miralty,  when  jurisdiction  exists  there  over  the  writ  of  error,  amount  in  dispute  being  below 

subject,  because  this  proceeding  is  in  personam  $2,000,  it  must  bring  up  whole  case— schedule 

and  not  in  rem.  6  Am.  Jur.  4;  2  Bro.  Ciy.  and  annexed  to  letters  patent,  used  to  explain  or 

Adm.  Law,  396;  2  Gall.  461,  462;  Hard.  178.  ^^   to   title    of   mvention-when    different 

The  jurisdiction  is  one  thing,  the  form  of  S?  !?J**^^  "'^H!!.^  ^J j!,"^^^^ 

proceeding  another;  and  it  is  only  when  the  1^''}-I^lf^^^^    construing    specifications 

vessel  itsSlf  is  pledged,  and  no  personal  liabili-  ^  descnpt  ons.                      ^      ^     ,^    ^,^ 

A     ^     A  J   -^  ...  4.1^- «  »  #^,,«^rf:/^«i  f/*»  on  HA  When  a  case  is  sent  to  this  court  under  the  dis- 

ty  created,  so  as  to  lay  a  foundation  for  an  ac-  cretlon   conferred   upon   the   court   below   by   the 

tion  at  law  that  the  form  of  proceeding  seems  seventeenth  section  of  the  Act  of  July  4,  18A6 

to  h^Ip  to  give  jurUdlctlon  in  admiralty,  where  <£j*-t„^;j);  "./^Ui  tt.'it'^ini^^on^^  '"'°" 

alone  the  libel  m  rem  m  such  case  can  be  lol-  The  specification  constitutes  a  part  of  a  patent, 

lowed      S  D   ft  E  260  '^^^  ^1*^7  ™u>^  b^  construed  together. 

lowea.     o  u.cL  x*.  sow.                    Emerson's  patent  for  "certain  Improvements  in 

But  even  then,  I  apprehend,  the  subject  mat-  ^he  steam  engine,  and  in  the  mode  of  propelling 

ter  must  be  proper  for  admiralty,  or  it  could  therewith  either  vessels  on  the  water  or  carriages 

«***  iw*  «..>rw«w.^fJi  «i.A«.«  Sn  ixkvn    Konaiiao   If  fliA  <"*  **»«  Uud,"  decided   not  to  cover  more  ground 

not  be  prosecuted  there  m  rem,  because.  If  the  ^^^^  ^^^  p^t^m  ^^^^^  ^^  ^^^^^   ^^^  ^  ^  ,^^1. 

subject  matter  is  a  carnage  or  horse,  rather  dently  clear  and  certain. 

than  a  ship  or  it.  voyage   or  .ome.l.i„g  man-  ,a%^r.!^ovrr''5Jm^llf?^5l?V«5f'lSa"n«^'S'o'n'i 

time,  admiralty  would  get  no  jurisdiction   by  for  the  time  which  intervened  between  the  destruc- 

the  thinir  itself  beinir  pledeed,  or  to  be  pro-  tion  of  the  patent  office  by  flre,  in  1836,  and  the 

ceeded  aiainst.    The  Fair  American,  1  Peters,  ^1837*''°  ""  ^^^  ^^"""^  ""'*'''  *^*  ^^  ""^  ^"""^^ 

^Tn-i  !Ii'  ^^^^ZaWn!^^1^^:^^^^  T^US  case  was  brought  up  by  writ  of  error 

fode^,  the  rule  in  England  to  this  day  seems  J^     ^^^^    ^^^    ^^^^^  ^^^  ^^^   ^^^   ^^,^^ 

to  be  adverse  to  proceeding  m  admiralty  at  all.  g^^^^^  ^^^  ^^^  Southern  District  of  New  York. 

even    in   rem,  to  recover  fre^ht.    Abbott  on  u  was  a  suit  for  the  violation  of  a  patent  right, 

Shipp.  170.    Kmg  et  al.  v.  Shepherd  et  al.  3  ^nd  the  writ  of  error  was  allowed  under  the 

Story,  810  was  a  libel,  in  personam,  against  a  seventeenth  section  of  the  Act  of  1836. 

common  carrier  by  water,  and  held  that  the  On  the  8th  of  March,  1834,  John  B.  Emer- 

liability  was  the  same  as  on  land,  and  an  act  of  son,    the    defendant    in    error,    obtained    the 

God  to  excuse  must  be  immediate,  and  that  the  following  letters  patent  (which  were  recorded 

burden  of  the  excuse  rests  on  the  respondents  anew  on  the  5th  of  March,  1841),  viz.: 

and  they  are  not  discharged  by  a  wreck,  but  The  United  States  of  America,  to  all  to  whom 

must  attend  to  the  property  till  safe  or  re-  the  letters  patent  shall  come: 

stored.  Whereas  John  B.  Emerson,  a  citizen  of  the 

So  it  has  been  adjudged  by  this  court  to  be  United  States,  hath  alleged  that  he  has  inyent- 

*^roper  to  prosecute  in  admiralty  for  marine  ed  a  new  and  useful  improvement  in  the  steam 

x^.   {..  ^V«^»..»  ..  «r*.ii  ..  ;*.\^»«     ibr.,1*^  engine,  which  improvement  he  states  has  not 

^r^^^.r51     ^rXYf     !?«^^^^^  bein   known  or  Seed  before  his  application; 

!C'tx^    f  ^o    S    ^       ill   'tT^  n.^      o  ^atb  ™»d«  "<^^^  t^t  ^^  doth  verify   [MS8 

^  Wheat.  362;  Bee,  Adm.  141;  The  Cassius,  2  i^^^^^  ^hat  he  is  the  true  inventor  or  discov- 

^tory,   K   81;    14   Peters,   09.    Bee,   also,   the  „^j,  ^f  ^^^  g^id  improvement;  hath  paid  into 


/ior  freight  proceedings  in  rem  or  in  personam.  State;  signifying  a  desire  of  obtaining  an  ex- 

1  in  some  trespasses  to  property  either  mode,  elusive  property  in  the  said  improvement,  and 

7*]     *I  ooncur,  therefore,  in  the  judgment  praying  that  a  patent  may  be  granted  for  that 

of  t^he  court,  affirming  the  decree  for  full  dam-  purpose.    These  are  therefore  to  grant,  accord- 

a^ee,  but  on  the  ground  of  a  recovery  for  the  "^^f  ^  ^^t  *®  *^®  **'d  John  B.  Emerson,  hit 

wrong  committed  as  a  marine  tort,  rather  than  ^^f "»  administrators,  or  assigns,  for  the  term 

on      any    breach    of    contract    which    can    be  ?J    fourteen    years    frona   the    eighth    day    of 

prosecuted  by  these  plaintiflfs,  and  in  admiralty.  March   one  thousand  ei^ht  hundred  widtLirty 

"^  '  *'  four,  the  full  and  exclusive  right  and  liberty  of 

making,  constructing,   usin^^,  and  vending  to 

Qy^\QJ.  others  to  be  used,  the  said  improvement,  a  de- 
scription whereof  is  given  in  the  words  of  the 
said  John  B.  Emerson  himself,  in  the  schedule 

This  cause  came  on  to  be  heard  on  the  tran-  hereto  annexed,  and  is  made  a  part  of  these 

•Bript  of  the  record  from  the  Circuit  Court  of  P^*^*^""' 

the  United  States  for  the  District  of  Rhode  ^  ^^^rZ^K  ^*  Jurtedlctlon   of   U.    8.    Supreme 

T.t.n^.  mw^A  w  ••«n«^  k^  ^,i».<>i .  ^^  ^^»iA  Court  defendant   on    amount — Interest   cannot   be 

Uiand;  and  was  argued  by  counsel;  on  consid-  added  to  give  Jurlsdlction—how  value  of  thing  de- 

eration  whereof,  it  is  now  here  ordered  and  manded  shown — what  cases  reviewable  withoat  re- 
decreed  by  this  court,  that  the  decree  of  the  fj*'!  ^^"^"^  ^  controversy,  see  note  to  7  L.  ed. 
laid  Circuit  Court  in  this  cause  be,  and  the  Damages  for  infrlnMment  of  patent;  treble 
same  is  hereby  affirmed,  with  costs  and  dam-  damages,  see  note  to  13  L,  ed.  U.  8.  824. 

.,_^  .X  xu.  ^v^  ^/  „;^  '     ^„4.„ ^_  ^       _        As  to  measure  ol  ^amavsa  tB«a«n:^«  iwt  '^'oM^ 

»g9B  at  the  rate  of  air  per  eentum  per  Annum,  ta  61  LJUA.  80^ 
JM  lu  ed» 
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ttl  Sunnn  Omm  of  thi  Uirtb>  Statbl  IMI 

Id  tcatlmonj  whereof,  I  have  eanaed  these  the  oppoeite  half,  uid  retnrna  tnto  It«e1f  at  th« 

lattera  to  be  made  patent,  and  the  leal  of  the  point  of  besianiiig.    Upon  the  upper  end  ^th« 

United  Statee  to  be  hereunto  affixed.  pitton,  againat  tt*  afde,  I  place  a  friction  roller, 

OiTen  Duder  vaj  hand,  at  the  dt;  of  Waah-  which  ia  to  work   in  the  zroore  in  tba  aoUd 

Ington,  thi*  eighth  day  of  March,  in  cylinder;  the  piiton  rod  rising  between  parallel 

the  year  of  our  Lord  one  thousand  guide  pieoei,  by  whioh  It  is  kept  in  its  prap«r 

[UB.]     eight   hundred  and  thirty-four,  and  place,  and  ita  tendency  to  turn  rouod  bj  the 

of  the  independence  of  the  United  action  of  the  roller  in  the  groove  is  checked. 

Bute*  of  America,  the  ftfty-eighth.  When  the  piston  is  down,  this  friction  roller 

Andrew  Joekaon.  will  stand  m  the  V  formed  by  the  junction  of 

Bj  the  President:  the  grooves  on  the  opposite  sides,  and  aa  it  is 

LouU  UeLane,  8r — ' '  '"-"-       -•     ■   -   -"  '    '■  ■    ■■ 

City  of  Washington,  to  wit: 

ido  hereby  certify  that  the 
patent  were  delivered  to  me  on  the  e 

of  March,  tn  the  year  of  onr  Lord  one  thousand  other  portion  of  the  groove, 
eight  huniked  and  thirty-four,  to  be  examined;        When  two  cylinders  are  used,  they  are  to  be 
tut  I  have  examined  the  eame,  and  find  them  placed  parellel  to  each  other,  and  at  sndi  a  di>- 
Maformable  to  law;  and  I  do  berel^  return  tance  apart  that  the  pistona  of  esch  may.  In 
the  some  to  the  Secretary  of  State,  within  flf-  like  manner,  act  upon  the  solid  cylinder;  the 
teen  days  from  the  date  aforesaid,  to  wit,  on  piston  of  one  being  up  when  the  other  is  down, 
this  eighth  day  of  March,  in  the  Tear  oforeaald.  The  boiler,  the  steam  pipe,  the  valves  for  the 
B.  F.  Bntler,  admission  and  discharge  of  steam,  and  otber 
Attorney -General  of  the  United  State*,  appendages,  may  be  similar  to  eome  of  those 
The  schedule  referred  to  In  these  letters  pot-  already  m  use.    From  the  revolving  shaft,  al- 
•nt,  and  making  port  of  the  some,  eontalning  a  ready  described,  *a  rotary  motion  may  [*440 
description    in    the    words    of    the    said    John  be  communicated  to  paddle  wheels,  steam  oar- 
Brown  Emerson  himself,  of   his  improvement  riages,  or  other  objects.     As  it  is  my  intention, 
In   the  steam  engine ;  in  general,  to  place  my  cylinders  and  revolving 
To  all  whom  it  may  concern:  shaft  vertically,  I  eommunicate  motion  to  ihe 
Be  It  known,  that  I.  John  Brown  Bmerrcn,  horiionUl  shaft  of  a  paddle  wheel  by  means  of 
of  the  dty  of  New  York,  have  invented  certain  bevel  geared  wheels  near  the  lower  end,  orat 
improvement!  in  the  steam  engine,  and  in  the  ">?  convement  part  of  the  shaft;  and  ly  dm- 
mode  of  propelling  therewith  either  vessels  on  "l"  gearing,  eamages  may  be  propelled  1900 
the  water  or  carnages  on  the  land,  and  that  ""?'  ordjuary  roads. 

the  following  is  a  full  and  exact  description        When    used    for    eteamboaU,    I    employ    on 

thereof:  improved  spiral  paddle  wheel,  differing  eooan- 

4a9»]  *  "One  objeot  of  my  improvement  is  to  t"*"?  '«>"  **o^  which  have  heretofore  been 

•nbstituU  for  the  orank  motion  a  mode  of  con-  essayed.    This  spiral  I  make  by  Uking  a  pieea 

twling  the  ledprocatlng  motion  of  a  piston  In-  o'  wetal  of  such  length  as  I  intend  the  spiral 

to  a  eontJnned  rotary  motion,  by  a  new  oom-  propeller  to  be,  and  of  a  suitable  width,  say, 

Wnation  of  machinery  for  that  purpoae.  '?'  example,  eighteen  inches;  thie  1  bend  along 

Thie  mode  is  applicable  to  an  engine  either  tte  cenUr  so  as  to  form  two  sides,  say  of  nine 

with  one  or  with  two  oyUnders,  and  U  carried  '"ches  in  width,  sUnding  at  right  ■ngle«,  «■ 

Into  effect  oa  follows:     Alongside  of  the  cylin-  nearly  so,  to  each  other,  and  give  to  it,  longi- 

der  I  place  «  shaft,  the  lower  end  of  whioh  tudmally,  the  spiral  curvature  which   I  wish, 

nay   revolve   In   a   sUp  on   the   platform   or  Of  these  pieces  I  prepare  two  or  three,  or  man, 

foundation   upon    which    the    cylinder   stands;  and  fix  them  on  to  the  outer  end  of  the  paddle 

la  which  ease  It  must  be  somewhat  longer  than  shaft,  by  means  of  arms  of  a  suitable  leMth, 

twice  the  lenght  of  the  oylinder,  oa  it  must  ex-  wy  »'  *"">  '"•■.  "««»  °^. '«»«,  m  such  a  pofjttoi 

tend  above  It  to  a  height  aomewhat  greater  than  that  the  trough  fonn  pven  to  thom  longitndl- 

tbe  length  of  the  stroke  of  the  piston.    Some-  "»"?  •li*"  *>^  effective  in  acting  upon  the  water. 

timmThnwever,  this  abaft  may  have  its  lower  It  must  be  entirely  under  water,  and  operate 

gudgeon  only  a  amoll  dUtanee  below  the  upper  ">  the  direction  of  the  boafi  way;  Instead  al 

aod  of  the  eyllndera,  whence  It  must  extend  metal,  the  spiral  propeller  may  be  formed  of 

Above  It  aa  before.    Ita  upper  gudgeon  most  of  ""wd,  and  worked  mto  the  proper  form-^ 

eonrse  be  anatained  by  a  auitable  frame,    Thi*  ■•"P*.  »"^  "<>'  **"  material  thereof,  being  the 

Aaft  U  to  stand  parallel  to  the  pUton  rod,  from  only  point  of  Importance.  ,.     _,  ^ 

Whioh    It    is    to   receive   Its   revolving   motion.        Wh«e  a  capstan  la  required,  es  on  board  of 

Upon  the  upper  end  of  the  shaft,  above  the  top  <^  steamboat,  I  allow  the  upper  end  of  the  v«i~ 

«r  the  eyiinder.  there  U  to  be  phiced  a  solid  *-ici\  shaft   before  described   to  paaa   through. 

eyUnder  of  wood,  or  of  any  other  convenient  the  deck  of  the  vessel,  and  atUch  the  eapatoc^ 

substance,  of  auch  diameter  as  shall  cause  Its  thereto,  so  that  It  may  be  made  to  revolve  b^ 

periphery  to  eome  nearly  Into  contact  with  the  the  urtion  of  the  ahoft,  using  sudi  ray  whML« 

SatJnrrod  for  Ite  whole  length,  whan  the  pU-  and  falla  to  oomect  the  shaft  and  the  eapata«. 

Ira  U   raised.    The   solld^linder  above  de-  "  ^f^  *"<■*  of  their  being  convenientlr  m- 

_...!_.  ._  . i_  . •_'.  ,_  .1..  ._...._!.._  cnn<i  and  disengaged. 

u»_^  .     ™.=  ^  ..    ...uu.  vw".-  '**    ^    elalm    aa 

r  iu'hnn/endrand,  pas^ng"splrid-  wUob  !«■)[*  patent,  la  the  aubotitnting  fer 

half  way  round    -  ■'^^^^"'^^     "  *•■- •-    *••-    —' "— '--    - 

jwioAof  oaar/r  to  the  opper 

t*iice  rertictUy  equal  to  the .     , 

<&«,-  Ana  tbMt  lialiit  it  paaaea  down  around  neottniL  wWb  t\i«  'd>\»\a«  1^  Xn^jHun  ^lUh  sH 


Mribed  to  be  made  to  revolve  In  the  foUowing  B»ipd  "^  duengaged.         ,        „ 
manner;    I  make  a  groove  In  It,  which  com-        Wh**   *    e'^'"   "   ™7   Invention,  and   f<» 

nence*  near  iU  lower  end,  and,  paosiug  spiral-  which  I  ask  a  patent.  Is  the  aubotitnting  fer 

\j,  extends  half  way  round  it  by  the  time  It  the    crank    In    the    reciprocating    engine   * 

jWlcAof  nemrir  to  the  opper  end,  or  to  a  dis-  grooved    cylinder,    operating    in    the    maniitr 

ituca  rwtlcall^  equal  to  the  stroke  ol  the  en-  hereinhcfOTe  described,  by  means  of   its  cm- 
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tlie  Tarlatlont  of  which  this  principle  is  sus- 
eeptible;  as,  for  example,  a  bar  of  metal  may 
be  bent  in  the  form  of  a  groove,  and  attached 
to  the  reyolYing  shaft,  and  friction  wheels  on 
the  piston  rod  may  embrace  this  on  each  side, 
producing  an  effect  similar  to  that  produced  by 
the  ffroove.  I  also  claim  the  spiral  propelling 
wheel,  contracted  and  operating  in  the  manner 
in  which  I  have  set  forth;  and  likewise  the 
application  of  the  revolving  vertical  shaft  to 
the  turning  of  a  capstan  on  the  deck  of  a  ves- 
sel. Not  intending,  in  either  of  these  parts,  to 
confine  myself  to  precise  forms  or  dimensions, 
but  to  vary  them  m  such  manner  as  experience 
441*]  or  convenience  may  *dictate,  whilst  the 
principal  of  action  remains  unchanged,  and 
similar  results  are  produced  by  similar  meuns. 

John  Brown  Emerson. 

At  April  Term,  1844,  Emerson  brought  an 
action  of  trespass  on  the  case  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  against  Hogg  and  Dela- 
mater,  for  an  infringement  of  his  patent  right. 
As  one  of  the  points  decided  by  the  court  was 
whether  or  not  the  allegations  of  the  declara- 
tion corresponded  with  the  evidence  of  the 
patent,  it  is  thought  proper  to  insert  the  decla- 
ration.   It  was  as  follows,  viz.: 

"John  B.  Emerson,  a  citizen  of  the  State  of 
New  York,  by  Peter  Clark,  his  attorney,  com- 
plains of  Peter  Hogg  and  Cornelius  Delanutter, 
dtizens  of  the  same  State,  defendants,  in  cus- 
tody, etc,  of  a  plea  of  trespass  on  the  case. 

"For  that,  whereas  the  said  plaintiff  was  the 
original  inventor  of  a  certain  new  and  useful 
improvement,  in  the  letters  patent  hereinafter 
mentioned  and  described,  the  same  being  a 
certain  improvement  in  the  steam  engine,  and 
in  the  mode  of  propelling  therewith  either 
vessels  on  the  water  or  carriages  on  the  land, 
which  was  not  known  or  used  before  his  said 
invention,  and  which  was  not,  at  the  time  of 
his  application  for  a  patent,  as  hereinafter 
mentioned,  in  public  use  with  his  consent  or 
allowance.  And  the  said  plaintiff  being  so  as 
aforesaid  the  inventor  thereof,  and  being  also  a 
citizen  of  the  United  States,  on  the  eighth  day 
of  March,  one  thousand  eight  hundred  and  thir- 
ty-four, upon  due  application  therefor,  did  ob- 
tain certam  letters  patent  therefor,  in  due  form 
of  law,  under  the  seal  of  the  United  States, 
signed  by  Andrew  Jackson,  then  President, 
and  countersigned  by  Louis  McLean,  then 
Secretary  of  State,  bearing  date  the  day  and 

Siar  aforesaid,  whereby  there  was  secured  to 
m,  the  said  plaintiff,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  for  the  term  of  four- 
teen years  from  and  after  the  date  of  the  said 
patent,  the  exclusive  right  and  liberty  of  mak- 
ing,  using,  and  vending  to  others  to  be  used, 
the  said  improvement,  as  by  the  said  letters 
patent  in  court  to  be  produced  will  fully  ap- 
pear.    And  the  said  plaintiff  further  savs,  that 
the    said   defendants,   well   knowins  the  said 
seFeral  premises,  but  contriving,  and  wrongful- 
ly and    injuriously    intending   to    injure    the 
pltizi'tiff,  and  deprive  him  of  the  profits,  bene- 
ote,    and  advantages  which  he  might,  and  oth- 
^rwfm^  would,  have  derived  and  acquired  from 
^   xmaking,  using,  and  vending  of  the  said  in- 
J^'t,%4m  or  improvement,  after  the  making  and 
^^^iiag  of  the  said  letters  patent,  and  within 
^e   ^«rm  of  fourteen  years  in  said  letters  pat- 


ent mentioned,  to  wit,  on  the  *flrst  day  [*448 
3f  January,  eighteen  himdred  and  forty,  and 
on  divers  other  days  and  times  between  that 
time  and  the  commencement  of  this  suit,  at  the 
city  of  New  York,  and  within  the  southern 
district  of  New  York,  wrongfully  and  unjust- 
.V,  without  the  leave  or  license,  and  affainst 
tne  will,  of  the  plaintiff,  made  and  sold  £vers, 
to  wit.,  ten  machines  for  propellinff  boats,  in 
imitation  of  the  said  invention  and  improve- 
ment, or  a  part  of  the  said  invention  or  im- 
provement, to  the  benefit,  use,  and  enjoyment 
whereof  the  said  plaintiff  was  and  is  entitled  as 
aforesaid,  in  violation  and  infringement  of  the 
said  letters  patent,  and  of  the  exclusive  right 
and  privilege  to  which  the  plaintiff  was  and  is 
entitled  as  aforesaid,  and  contrary  to  the  form 
of  the  statutes  of  the  United  States  in  sueh 
case  made  and  provided. 

"And  the  said  plaintiff  farther  says,  that 
the  said  defendant,  well  knowing  the  said  sev- 
eral premises,  but  further  contrivinff  and  in* 
tending  as  aforesaid,  after  the  obtaining  of  the 
said  letters  patent  by  the  said  plaintiff  as 
aforesaid,  and  within  the  said  term  of  fourteen 
years,  to  wit.,  on  the  said  first  day  of  January, 
eighteen  hundred  and  fortv,  and  at  divers 
other  times  between  that  day  and  the  com- 
mencement of  this  suit,  within  the  southern 
district  of  New  York  aforesaid,  wrongfully 
and  unjustly,  without  the  leave  or  license,  and 
against  the  will,  of  the  plaintiff,  did  make  and 
sell  divers,  to  wit.,  ten  improved  machines  for 
propellinff  boats  or  vessels  upon  the  water,  con- 
structed in  a  similar  form  and  acting  upon  the 
same  principle  as  the  said  machine  or  improve- 
ment, to  the  benefit,  use,  and  enjoyment  where- 
of the  said  plaintiff  was  and  is  entitled  by  his 
said  letters  patent,  as  aforesaid,  in  violation 
and  infringement  of  the  exclusive  right  so  se- 
cured to  the  said  plaintiff  by  the  said  letters 
patent  as  aforesaid,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

"And  the  said  plaintiff  farther  says,  that  the 
said  defendant,  well  knowing  the  said  several 
premises,  but  contriving  and  intending  as 
aforesaid,  after  the  obtaining  of  the  said  letters 
patent  by  the  said  plaintiff  as  aforesaid,  and 
within  the  said  term  of  fourteen  years,  to  wit^ 
on  the  said  first  day  of  January,  eighteen  hun- 
dred and  forty,  and  at  divers  other  times  be- 
tween that  day  and  the  commencement  of  this 
suit,  in  Uie  southern  district  of  New  York 
aforesaid,  wrongfully  and  unjustly,  and  without 
the  consent  or  allowance,  and  against  the  will, 
of  the  plaintiff,  did  imitate  in  part  and  make  a 
certain  addition  to  the  said  invention  or  im- 
provement, to  the  Oenefit,  use  and  enjoyment 
whereof  the  plaintiff  was  and  is  entitled  as 
aforesaid,  in  breach  of  the  said  letters  patent, 
and  in  violation  and  infringement  of  the  exclu- 
sive righi  and  privilege  so  secured  to  the 
*said  pEiititiir  as  aforesaid  and  oontrary  [*44S 
to  the  foriD  of  the  statute  in  such  case  made 
and  provided. 

<^y  means  of  the  committing  of  which  said 
several  grievances  by  the  said  defendants  as 
aforesaid,  the  said  plaintiff  is  greatly  injured, 
and  has  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and  other- 
wise would  have  derived  from  the  said  inven- 
tion and  improvement  in  the  said  letters  patent 
described  and  set  forth,  and  in  resBsot  unAt^oi 
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he  was  and  Is  entitled  to  such  privile^  as 
aforesaid,  and  was  and  is  otherwise  damnified 
to  the  damage  of  the  said  plaintiff  of  ten  thou 
sand  dollars,  and  therefore/'  etc 

To  this  declaration,  the  defendants  pleaded 
the  general  issue,  and  filed  a  copy  of  th" 
special  matters  of  defense  to  the  action. 

In  May,  1847,  the  cause  came  on  for  trial. 
The  patent  was  given  in  evidence,  when  the 
counsel  for  the  defendants  prayed  the  court  to 
instruct  the  jury  that  the  patent,  thus  produced 
in  evidence  bv  the  said  plaintiff,  was  void,  for 
the  reasons  following: 

1.  That  the  claim  of  the  plaintiff,  as  set 
forth  in  his  specification  annexed  to  his  letters 
patent,  embraces  the  entire  spiral  paddle 
wheel;  the  claim  is,  therefore,  too  broad  upon 
the  face  of  it,  and  the  letters  patent  are  void 
upon  this  ground,  and  the  defendants  are  en- 
titled to  a  verdict. 

2.  That  the  patent  is  void  upon  its  face,  for 
this,  that,  purporting  to  be  a  patent  for  an  im- 
provement, and  speci faring  that  the  invention 
IS  of  "an  improved  spiral  paddle  wheel,  differ- 
ing essentially  from  any  which  have  hereto- 
fore been  essayed,"  without  pointing  out  in 
what  the  difference  consists,  or  in  any  manner 
whatever  indicating  the  improvement  by  dis- 
tinguishing it  from  the  previously  essayed 
spiral  paddle  wheels,  it  is  wanting  in  an  essen* 
tial  prerequisite  to  the  validity  of  letters  pat- 
ent for  an  improvement. 

3.  That  the  patent  is  void  upon  its  face,  for 
this,  that  it  embraces  several  distinct  and  sep- 
arate inventions,  as  improvements  in  several 
distinct  and  independent  machines  susceptible 
of  independent  operation,  not  necessarily  con- 
nected with  each  other  in  producing  the  result 
arrived  at  in  the  invention,  and  the  subject 
matter  of  separate  and  independent  inven- 
tions. 

4.  It  appears  in  evidence,  that  the  drawing 
and  model  of  the  paddle  wheel  of  plaintiff, 
filed  and  deposited  originally  in  the  patent  of- 
fice, had  been  lost  by  the  destruction  of  that  of- 
fice in  December,  1836,  and  that  in  restoring  the 
record  of  the  patent,  under  the  Act  of  March, 
1837,  the  plaintiff  sent  from  New  Orleans  to 
the  office  a  new  drawing,  to  be  filed  on  the  5th 
of  May,  1841,  together  with  a  court  copy  of 
the  letters  patent  wtiich  were  deposited  in  the 
444*]  office.  The  drawing  was  not  *sworn 
to  by  the  plaintiff,  but  remained  in  the  office 
till  January,  1844,  when  it  was  delivered  to  an 
agent  of  the  plaintiff  and  sent  to  New  Orleans, 
and  sworn  to  by  him,  and  filed  in  the  depart- 
ment on  the  12th  of  February,  1844.  On  an 
examination  subsequently  by  the  plaintiff,  it 
was  discovered  that  this  drawing  was  imper- 
fectly made,  and  thereupon  a  second  drawing 
was  procured  by  him,  which  he  claimed  and 
offered  to  prove  to  be  an  accurate  one,  and  was 
sworn  to,  and  filed  on  the  27th  of  March,  1844, 
an  authenticated  copy  of  which  was  offered  in 
evidence  on  the  trial  by  the  plaintiff;  which 
was  objected  to  by  the  counsel  for  the  defend- 
ants, but  the  objection  was  overruled  and  the 
evidence  admitted,  to  which  an  exception  was 
taken, 

6.  That  if  from  the  evidence  the  jury  are 
satisfied  that  no  propelling  wheels  were  made 
by  the  defendants  between  the  27th  of  March, 
1844,  the  date  of  the  alleged  completion  of  the 
608 


'  record  of  the  plaintiffs  patent,  under  the  Aet 
)f  March  3d,  1837,  and  the  commencement  of 
:his  suit  in  April  following,  that,  upon  this 
ground,  the  defendants  are  entitled  to  a  verdict. 

The  court  charged,  in  respect  to  the  instruc- 
tions prayed  for,  that  "the  claim  of  the  plain- 
tiff was  for  an  improvement  on  the  spiral  paddle 
wheel  or  propeller;  that  by  a  new  arrangement 
of  the  parts  of  the  wheel,  he  had  been  enabled 
to  effect  a  new  and  improved  applieation  and 
use  of  the  same  in  the  propulsion  of  vessels; 
that  the  ground  upon  which  the  claim  is 
grounded  was  this:  it  is  the  getting  rid  of 
nearly  all  the  resisting  surface  of  the  wheels  of 
Stevens,  Smith  and  others,  by  placing  the  spiral 
paddles  or  propelling  surfaces  on  tne  ends  of 
arms,  instead  of  carrying  the  paddles  them- 
selves in  a  continu^  surface  to  the  hub  or 
shaft.  It  is  claimed  that  a  great  portion  of  the 
old  blade  not  only  did  not  aid  in  the  propulsion, 
but  actually  impaired  its  efficiency,  and  also 
that  the  improved  wheel  is  made  stronger.  It 
was  made  a  question  on  the  former  trial, 
whether  the  plaintiff  did  not  claim,  or  intend 
to  claim,  the  entire  wheel.  But  we  understand 
it  to  be  for  an  improvement  upon  the  spiral 
paddle  wheel,  claimed  to  be  new  and  useful  in 
the  arrangement  of  its  parts,  and  more  effect- 
ive, by  fixing  the  spiral  paddles  upon  the  ex- 
tremity of  arms,  at  a  distance  from  the  shaft.* 

The  court  further  instructed  the  jury,  that 
"the  description  of  the  invention  was  sufficient, 
and  that  the  objection,  that  the  parts  embraced 
several  distinct  discoveries,  was  untenable." 

The  court  further  charged,  "that  the  dam- 
ages were  not  necessarily  confined  to  the  mak- 
ing of  the  wheels  between  March,  1844,  when 
the  drawings  were  restored  to  the  patent  office, 
and  the  bringing  of  the  suit.  Such  a  limitation 
assumes  *that  there  can  be  no  infrin^-  [*445 
ment  of  the  patent  after  the  destruction  of  the 
records,  in  1836,  imtil  they  are  restored  to  the 
patent  office,  and  that,  during  the  intermediate 
time,  the  rights  of  patentees  would  be  violated 
with  impunity.**  We  do  not  assent  to  this 
view. 

In  the  first  place,  the  act  of  Congress  provid- 
ing for  the  restoration  was  not  passed  till  3d 
March,  1837;  and,  in  the  second  place,  in  ad- 
dition to  this,  a  considerable  time  must  neces- 
sarily elapse  before  the  act  would  be  senerally 
known,  and  then  a  still  further  period,  before 
copies  of  the  drawings  and  models  could  be 
procured.  Patentees  are  not  responsible  for 
fire,  nor  did  it  work  a  forfeiture  of  their  rights. 

Ihe  ground  for  the  restriction  claimed  is, 
that  the  community  have  no  means  of  ascer- 
taining, but  by  a  resort  to  the  records  of  ttie 
patent  office,  whether  the  construction  of  a 
particular  machine  or  instrument  would  be  a 
violation  of  the  rights  of  others,  and  the  in- 
fringement might  be  innocently  committed. 

But  if  the  embarrassment  happened  without 
the  fault  of  the  patentee,  he  is  not  responsible 
for  it;  nor  is  the  reason  applicable  to  the  ease 
of  a  patent  that  has  been  published,  and  the 
invention  known  to  the  public.  The  specifica- 
tion in  this  case  had  been  published.  It  is  true, 
if  it  did  not  sufficiently  describe  the  improT«* 
ment  without  the  aid  of  the  drawing,  this  fact 
would  not  help  the  plaintiff.  If  there  had  becm 
unreasonable  delay  and  neglect  in  restoring  the 
records,  and  in  the  mean  tune  a  defendant  had 
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innoceutly  made  the  patented  article,  a  fair 
i^round  would  be  laid  for  a  mitigation  of  the 
rule  of  damages,  if  not  for  the  withholding 
them  altogether;  and  the  court  left  the  ques- 
tion of  fact  as  to  reasonable  diligence  of  the 
patentee  or  not  in  this  respect,  and  also  all 
questions  of  fact  involved  in  the  points  of  the 
ease  for  the  defendants  to  the  jury. 

The  counsel  for  the  defendants  excepted  to 
each  and  every  part  of  the  charge  of  the  court, 
so  far  as  said  charge  did  not  adopt  the  prayer 
on  the  part  of  the  defendants. 

The  verdict  of  the  jury  was,  that  the  ^aid  Pe- 
ter Hogg  and  Cornelius  Delamater,  the  defend- 
ants, are  guilty  of  the  premises  within  laid  to 
their  charge,  in  manner  and  form  as  the  said 
John  B.  Emerson  hath  within  complained 
against  them,  and  they  assess  the  damages  of 
the  said  plaintiff,  on  occasion  thereof,  over  and 
above  his  costs  and  charges  by  him  about  this 
suit  in  this  behalf  expended,  at  one  thousand 
five  hundred  dollars,  and  for  tlioso  Qosis  and 
charges  at  six  cenls. 

The  judgment  of  tlie  court  wns,  tliat  the  <^aid 
John  B.  Emerson  do  recover  against  the  said 
Peter  Hogg  and  Cornelius  Delamater  his  dam- 
ages, costs,  and  charges  in  form  aforesaid 
446*]  *by  the  jurors  aforesaid  assessed,  and 
also  three  hundred  and  twenty-four  dollars 
and  fifteen  cents,  for  his  said  costs  and  charges 
by  the  said  court  now  here  adjudged  of  in- 
crease to  the  said  John  B.  Emerson,  and  with 
his  assent;  which  said  damages,  costs,  and 
charges,  in  the  whole,  amount  to  one  thousand 
eight  hundred  and  twenty-four  dollars  and  fif- 
teen cents. 

The    cause    was    argued    in    this    court,    in 

Srtnted  arguments,  by  Mr.  Upton  and  Mr.  John 
I.  Sargent  for  the  plain  tiff's  in  error,  and  Mr. 
Morton  and  Mr.  Cutting  for  the  defendant  in 
error.  The  arguments  were  too  voluminous  to 
be  reported  in  extenso,  and  it  is  not  possible, 
therefore,  to  give  more  than  extracts  from  each. 

The  oounsel  for  the  plaintiffs  in  error  as- 
•iffned  as  errors  the  following  points: 

1.  The  defendant  in  error  has  no  patent  for 
an  improved  spiral  paddle  wheel. 

IL  If  the  defendant's  patent  is  for  the  cono- 
bination  of  instruments  described  in  the  speci- 
fication, there  is  no  pretense  that  the  combina- 
tion has  been  infringed;  if  for  several  separate 
improved  machines,  it  oannot  be  supported  in 
law. 

lU.  Defendant's  patent  is  void  for  too  broad 
a  claim,  and  for  not  distinguishing  his  alleged 
Improvement  from  other  inventions,  nor  par- 
ticularly specifying,  as  the  statute  requires,  the 
particular  improvement  which  he  claims  as  his 
own  invention  or  discovery.  The  case  exhibits 
an  improvement  as  the  invcnlion,  and  the  claim 
is  for  the  whole  machine. 

IV.  The  drawing  filed  March  27th,  1844, 
was  not  lecal  evidence  of  defendant's  patented 
invention,  because  there  was  a  drawing  filed 
by  the  patentee  on  the  12th  of  February  previ- 
ous, which  was,  by  the  second  section  of  the 
Act  of  1837,  with  his  letters  patent,  the  only 
legal  evidence  of  his  invention,  as  patented, 
that  could  be  offered  in  any  judicial  court  of 
the  Tnited  States. 

V. — 1.  The  patentee,  after  an  alleged  correc- 
tion of  the  record  of  his  letters  patent,  by  filing 
the  second  drawing,  could  not,  in  law,  avail 
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himself  of  that  alleged  correction  to  oorer  by 
it  alleged  causes  of  action  previously  accruing; 
and  in  the  absence  of  proof  of  any  subsequent 
infringements,  the  plaintiffs  here  were  entitled 
to  a  verdict  below. 

2.  Nor  was  he  entitled  to  recover  damages 
for  any  alleged  infringement  prior  to  the  alleged 
completion  of  his  record  by  the  filing  of  the 
corrected  drawing  of  27th  March,  1844. 

VI.  What  was  reasonable  time  in  this  case 
for  the  restoration  of  defendant's  patent  to  the 
office,  if  not  expressly  fixed  *by  statute  [*447 
(Act  of  1837,  sec.  2),  was  exclusively  a  question 
of  law. 

Mr.  Upton,  for  plaintiffs  in  error: 

I.  This  action  was  brought  to  recover  dam- 
ages  from  the  defendants  below,  for  theii 
asserted  infringement  of  an  alleged  patent  of 
the  plaintiff  for  "an  improved  spiral  paddle 
wheel";  and  the  first  question  to  which  tne  at- 
tention of  the  court  is  requested  is  one  which 
is  presented  upon  the  face  of  the  letters  patent, 
which  constitute  the  basis  of  the  action,  and 
which  are  incorporated  into  the  bill  of  excep- 
tions; it  is  this:  Has  the  defendant  in  error 
any  such  patent? 

If  it  be  manifest  to  this  court,  upon  an  inspec- 
tion of  the  record  and  an  examination  of  the 
letters  patent,  that  he  has  no  grant  as  paten- 
tec,  of  "an  improved  spiral  paddle  wheel,^  then 
it  is  submitted,  that  there  is  no  escape  from 
the  necessity  of  reversing  the  judgment  which 
has  been  rendered,  awarding  him  damages  foi 
the  invasion  of  such  a  grant.  This  necessity  is 
in  no  manner  affected,  though  it  appear  that  the 
objection  was  not  taken  in  the  court  below, 
either  at  the  trial  or  upon  a  motion  in  arrest  of 
judgment.  It  is  sufficient  if  the  defect  be  man- 
ifest upon  the  record;  for  it  would  be  mon- 
strous to  contend  that  this  court  is  powerless 
in  any  case,  to  reverse  the  judgment,  when  it 
api>ears  upon  the  record  before  them  that  the 
very  foiindulion  of  the  judgment  is  so  incura- 
bly and  fatally  defect; /e  as  to  have  been  com- 
pletely beyond  the  remedy  of  the  party,  though 
the  objection  were  taken  at  the  earliest  possi- 
ble stage  of  the  proceedings.  Authority  can 
scarcely  be  necessary  to  sustain  this  position. 
But  this  court  has  decided,  in  the  case  of  Sla- 
cum  V.  Pomery,  6  Cranch,  221,  that  it  not  too 
late  to  aliege  as  error  in  the  Supreme  Court 
a  defect  which  ought  to  have  prevented  the  ren- 
dition of  the  judgment  in  the  court  below. 
"Had  this  error,"  say  the  court,  **  been  moved 
in  arrest  of  judgment,  it  is  presumable  the 
judgment  would  have  been  arrested";  and 
*'thcre  can  be  no  doubt,  that  anything  appear- 
ing upon  the  record  which  would  have  been 
fatal  upon  a  motion  in  arrest  of  judgment  is 
equally  fatal  upon  a  writ  of  error."  So,  also, 
Garland  v.  Davis,  4  Howard,  131. 

By  the  bill  of  exceptions  it  appears,  that, 
upon  the  introduction  m  evidence  of  the  letters 
patent  by  the  plaintiff,  ''the  counsel  for  the  de- 
fendants did  insist  before  the  said  Circuit  Court, 
on  behalf  of  said  defendants,  that  the  said  let- 
ters patent  so  produced  and  given  in  evidenoe 
on  the  part  of  the  said  plaintiff,  as  aforesaid, 
were  wholly  insufficient  as  the  basis  of  the 
aforesaid  action  and  claim  upon  the  said  de- 
fendants." Now,  by  reference  to  the  letters  pat- 
ent (page  7  of  the  record),  the  'court  [•448 
will  perceive  that  the  grant  to  the  patentee, 
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upon  the  face  of  the  letters.  Is  for  "an  improTO> 
ment  in  the  steam  engine/'  and  for  that  alone; 
that  it  was  for  that  alone  that  he  solicited  a 
patent  hv  petition;  that  it  was  of  that  improve- 
ment only  that  he  made  oath  that  he  was  the 
original  and  first  inventor.  Such  is  the  grant, 
and  so  it  is  recorded;  and  the  public  would 
seek  in  vain  upon  the  records  of  the  patent  of- 
fice for  a  patent  to  the  plaintiff  below  for  "an 
improved  spiral  paddle  wheel.** 

It  will  not  be  contended  that  the  letters, 
standing  alone,  confer  any  title  to  such  an  in- 
vention. But  it  may  be  said,  that,  inasmuch 
as  the  patentee  has  described  a  paddle  wheel, 
and  also  an  improved  method  of  causing  a  cap- 
stan to  revolve  upon  the  deck  of  a  vessel,  as 
well  as  his  improvement  in  the  steam  engine, 
and  claimed  these,  as  well  as  his  steam  engine, 
in  his  schedule  annexed  to  the  letters  patent, 
the  grant  must  be  construed  to  cover  the  pad- 
dle wheel  and  the  capstan,  as  well  as  the  steam 
engine,  though  it  be  in  express  terms  for  the 
steam  engine  only,  though  it  was  for  that  alone 
that  he  solicited  a  patent,  and  it  was  that  alone 
that  he  made  oath  he  had  invented.  Were  this 
doctrine  maintainable,  it  is  obvious  that  It 
would  be  wholly  subversive  of  the  policy  of  the 
law,  which  looks  as  well  to  the  protection  of 
the  public  as  it  does  to  the  encouragement  of 
inventors.  That  the  schedule  annexed  to  let- 
ters patent  forms  a  part  of  the  patent,  and 
that  they  are  to  be  construed  together,  is  un- 
doubtedly well  established.  This  is  the  English 
doctrine,  as  well  as  that  of  our  own  courts; 
and,  by  a  careful  investigation  of  the  authori- 
ties, it  will  be  perceived  that  Mr.  Phillips,  in 
his  elementary  work  (pp.  224  et  seq.),  is  mis- 
taken in  supposing  tliat  there  is  any  conflict  be- 
tween them. 

By  these  authorities  it  Is  decided  that  the  ti- 
tle of  the  invention,  as  contained  in  the  patent, 
may  be  explained  by  its  description  in  the  spec- 
ification, whenever  such  title  is  general,  ambig- 
uous, or  uncertain;  and  the  patent  will  be  sus- 
tained in  all  cases,  unless  the  patent  indicate 
one  invention,  and  the  specification  describe 
another  and  different  invention.  American  au- 
thorities— ^Phillips  on  Patents,  224,  and  cases 
cited;  Sullivan  T.  Redfield,  Paine,  a  C.  R. 
442;  Shaw  v.  C!ooper,  7  Peters,  292,  315; 
Evans  ▼.  Chambers,  2  Wash.  G.  C.  R.  126; 
Barrett  v.  Hall,  1  Mason,  476;  Whittemore  ▼. 
Cutter,  1  Gall.  437;  Evans  v.  Eaton,  Peters, 
C.  G.  R.  841.  English  authorities — Godson  on 
Patents,  108,  113,  and  cases;  Neilson  v.  Har- 
ford, Webster,  312,  and  arg.;  Rex  v.  Wheeler, 
2  Bam.  ft  Aid.  350;  S.  G.  3  Men  vale,  629; 
Glegg^  Patent,  Webster,  117;  Russell  v.  Cow- 
ley, Webster,  470;  Househill  v.  Neilson,  Web- 
ster, 679. 

When  Mr.  Phillips  says  (Phillips  on  Patents, 
225),  that  any  defect  in  the  title  may  be  rem- 
449*]  edied  by  the  specification,  what  *he 
means  is  apparent  by  reference  to  the  eases 
which  he  cites.  The  description  comes  in  aid 
of  a  defective  title,  but  never  can  create  a  new 
title,  by  adding  to  the  grant.  There  must  be 
■nch  a  conformity  between  the  title  and  the 
specification  as  that  the  former  sliall  give  some 
idea  of  the  latter.  It  is  the  description  of  the 
thing  patented  "which  is  made  part  of  these 
presents,"  not  a  des<niption  of  something  else, 
of  which  the  title  of  the  grant  gives  no  idea. 
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Thus  reads  the  patent  Itself.  After  redtfaig 
that  Jolm  Brown  Emerson  had  by  petition  so- 
licited a  patent  for  an  improvement  in  the 
steam  engme,  had  made  oath  that  he  was  the 
first  and  original  inventor  of  said  improvement, 
and  paid  the  fee  of  thirty  dollars  into  the  treas- 
ury it  grants  to  him  the  exclusive  right,  etc., 
in  the  said  improvement,  "a  description  wliere- 
of  is  given  in  the  words  of  the  said  Jolm 
Brown  Emerson  himself,  in  the  schedule  here- 
unto annexed,  and  is  made  a  part  of  these  pres- 
ents."  Then  follows  the  caption  of  the  sched- 
ule, thus:  'The  schedule  referred  to  in  these 
letters  patent,  and  making  part  of  the  same, 
containing  a  description  in  the  words  of  the 
said  John  Brown  Emerson  himself  of  his  im- 
provement in  the  steam  engine." 

No  reported  authority  can  be  found  in  the 
remotest  degree  sustaining  the  proposition,  that 
a  description  and  claim  of  anything  contained 
in  a  specification  are  covered  by  the  grant, 
though  the  grant  make  no  reference  to  it,  and 
the  title  is  so  entirely  distinct  from  it  as  to 
suggest  no  idea  of  the  thing  described.  Were 
this  proposition  tenable,  then  were  we  to  strike 
out  from  this  patentee's  specification  every 
word  descriptive  of  his  improvement  in  the 
steam  engine,  leaving  nothing  but  the  compar- 
atively few  words  descriptive  of  the  spiral  pad- 
dto  wheel  and  the  improved  capstan,  the  grant 
for  the  improvement  m  the  steam  engine  must 
be  construed  as  a  grant  for  an  improved  spiral 
paddle  wheel  and  an  improved  capstan.  Now, 
would  it  not  be  monstrous  to  contend  that  an 
instrument  of  so  solemn  a  character  as  a  gov* 
emment  g^ant  of  letters  patent  is  to  be  added 
to  and  enlarged  by  construction? 

The  doctrine  as  settled,  upon  every  principle 
of  construction,  is  the  true  doctrine — that  the 
description  of  the  thing  patented,  contained  in 
the  schedule  annexed  to  the  patent,  constitutes 
a  part  of  the  patent,  and  may  be  and  should  be 
resorted  to,  in  construing  the  patent,  to  control 
the  generality  of  the  title  and  to  explain  or  elu- 
cidate ambiguities  or  uncertainties;  but  that  a 
description  of  a  thing  not  indicated  by  the  pat- 
ent, not  even  remotely  suggested  by  the  grant 
or  the  title,  can  never  be  construed  with  the 
patent  for  the  purpose  of  adding  to  or  enlar- 
ging the  terms  of  the  grant. 

*That  this  doctrine  may  be  made  [*450 
more  obvious  and  conclusive — ^if  it  be  possible 
or  desirable — the  court  is  referred  to  the  pro- 
visions of  the  statute  under  which  the  letters 
patent  in  this  case  issued. 

The  inventor  is  required  to  present  his  peti- 
tion soliciting  the  patent,  and  to  take  oath 
that  he  is  the  inventor.  The  statute  further 
requires  that  the  letters  patent  shall  recite  the 
allegations  and  suggestions  of  the  petition,  and 
give  a  short  description  of  the  invention.  This 
requisition  was  obviously  for  the  twofold  pur- 
pose, 1st,  that  it  might  appear  that  the  proper 
preliminary  steps  hsid  been  taken  by  the  appli- 
cant, of  which  the  recital  in  the  letters  was 
proof;  and,  2d,  that  it  might,  on  their  face,  be 
seen  what  was  the  nature  and  character  of  the 
grant.  Act  of  t793,  sees.  1,  8.  Now,  did  thb 
patentee  present  his  petition,  soliciting  a  pat- 
ent for  an  improved  spiral  paddle  wheel,  and 
make  oath  that  he  was  the  inventor  of  that 
improvement?  If  it  be  answered  that  he  did, 
then  the  positive  requisition  of  the  statute  is 
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■ot  compiled  with,  for  the  patent  recites  the 
aUegations  and  suggestions,  of  no  such  petition, 
and  gives  a  short  description  of  no  such  inyen- 
tion;  and  for  this  reason  the  patent  would  be 
absolutely  Toid. 

This  is  well  established  in  the  following 
eases;  Evans  y.  Eaton,  Peters,  0.  C  R.  340; 
Kneiss  y.  Schuylkill  Bank,  4  Wash.  C.  C.  R.  0; 
Catting  et  al.  y.  Myers,  4  Wash.  C.  G.  R.  220; 
Bvans  y.  Chambers,  2  Wash.  C.  C.  R.  125. 

If  the  letters  patent  do  recite  the  allegations 
and  suggestions  of  the  petition,  then  the  paten- 
tee did  not  solicit  a  patent  for  "an  improved 
spiral  wheel"  or  an  "improved  capstan";  he 
did  not  make  oath  that  he  had  invented  these 
improvements,  and  hence  the  letters  contain  no 
description  whatever  of  these  improvements, 
and  confer  no  grant  of  an  exclusive  right  in 
them  upon  the  patentee. 

[The  counsel  then  quoted  largely  from  the 
opinion  of  Judge  Washington  in  Evans  T. 
Eaton,  Peters,  C.  C.  R.  40.] 

II.  At  the  trial,  the  defendants'  counsel  re- 
quested the  court  to  instruct  the  jury,  ''that 
patent  of  the  plaintiff  was  void  upon  its  face, 
for  this,  that  it  embraces  several  distinct  and 
separate  inventions,  as  improvements  in  several 
distinct  and  separate  machines  susceptible  of 
independent  operation,  and  not  necessarily  con- 
nected with  each  other  in  producing  the  result 
aimed  at  in  the  invention,  and  the  subject  mat- 
ter of  separate  and  distinct  patents."  The  court 
charged  the  jury,  that  "the  objection  that  the 
patent  embraced  several  distinct  discoveries  is 
untenable."  In  this  it  is  respectfully  submit- 
ted that  the  court  below  erred. 

Tbe  counsel  here  cited  and  commented  on 
45 1  *]  Phillips  on  *Patents.  It  is  well  settled, 
that  two  or  more  distinct  machines,  capable  df 
independent  operations,  cannot  be  united  in 
one  patent."  3  Wheat.  464;  1  Mason,  467;  2 
Mn»on.  112;   1  Story,  200. 

III.  At  the  trial  of  this  case,  the  counsel  for 
the  defendants  requested  the  court  to  instruct 
the  jury,  "that  the  claim  of  the  plaintiff,  as  set 
forth  in  his  specification  annexed  to  his  letters 
patent,  embraces  the  entire  spiral  paddle  wheel; 
the  claim  is,  therefore,  too  broad  upon  the  face 
of  it,  and  the  letters  patent  are  void  upon  this 
ground."  Upon  this  point  the  court  charged 
the  jury  as  follows:  '^It  was  made  a  question 
on  the  former  trial,  whether  the  plaintiff  did 
not  claim  the  entire  wheel;  but  we  understand 
it  to  be  for  an  improvement  upon  the  spiral 
paddle  wheel,  claimed  to  be  new  and  useful  in 
the  arrangement  of  its  parts,  and  more  effect- 
ive, by  fixing  the  spiral  paddles  upon  the  ex- 
tremity of  arms,  at  a  distance  from  the  shaft." 

IV.  At  the  trial,  the  counsel  for  the  defend- 
ants also  requested  the  court  to  instruct  the 
jury,  '*that  the  patent  is  void  upon  its  face  for 
this,  that,  purporting  to  be  a  patent  for  an  im- 

Srovement,  and  specifying  that  the  invention 
\  of  an  improved  spiral  paddle  wheel,  'differing 
essentially  from  any  that  have  heretofore  been 
essayed,'  without  pointing  out  in  what  the  dif- 
ference consists,  or  in  any  manner  whatever  in- 
dicating the  improvement  by  distinguishing  it 
from  the  previously  essayed  spiral  paddle 
wheels,  it  is  wanting  in  an  essential  prerequisite 
to  the  validity  of  letters  patent  for  an  improve- 
ment." Upon  this  point  the  court  charged  the 
Jury  as  follows:  That  ''the  claim  of  the  plain- 1 
tiff  was  for  an  improvement  on  the  spiral  paddle 
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wheel  or  propeller — that  by  a  new  arrange 
ment  of  tne  parts  of  the  wheel,  he  has  b^n 
enabled  to  effelct  a  new  and  improved  applica- 
tion and  use  of  the  same  in  the  propulsion  of 
vessels.  That  the  ground  upon  which  the 
claim  is  foimded  is  this:  it  is  the  gettin|^  rid  of 
nearly  all  the  resisting  service  of  the  wheels  of 
Stevens,  Smith,  and  others,  by  placing  the 
spiral  paddles  or  propelling  surfaces  on  the 
ends  of  arms,  instead  of  carrying  the  paddles 
themselves  in  a  continued  surface  to  the  hub  or 
shaft.  It  is  claimed  that  a  p^t  portion  of  the 
old  Made  not  only  did  not  aid  in  tne  propulsion 
but  actually  impaired  its  effidenoy,  and  also 
that  the  improved  wheel  is  much  stronger." 
And  the  court  further  charged  the  jury,  that 
"the  description  of  the  invention  was  sufficient." 

Upon  these  two  points,  it  is  submitted  that 
the  court  below  erred.  They  are  so  connected, 
by  reason  of  the  peculiar  circumstances  of  the 
case,  that  they  will  be  presented  and  considered 
toother,  though  they  are  distinct  grounds  of 
objection  to  the  patent. 

*[The  counsel  then  contended  that  [*45S 
the  specification  ought  to  be  construed  by  it- 
self, and  be  so  clear  as  to  be  understood  with* 
out  resorting  to  evidence  or  any  other  source 
of  information,  and  cited:  English  authorities 
— McFarlane  v.  Price,  1  Starkie,  109;  In  re 
Nickels,  Hindmarch  on  Patents,  186;  ffill  ▼. 
Thompson,  3  Merivale,  622;  S.  C  8  Taunton, 
326.  American  authorities — ^Dixon  v.  Moyer,  4 
Wash.  C.  C.  R.  69;  fivans  v.  Hettick,  3  Wash. 
G.  G.  R.  426;  Lowell  v.  Lewis,  1  Mason,  C.  C. 
R.  189;  Ames  T.  Howard,  1  Sumner,  482.] 

This  leads  to  the  principle  in  the  law  of  pat- 
ents involved  in  the  fourth  point.  It  is  the 
positive  requisition  of  the  statiite,  and  has  been 
repeatedly  considered  and  passed  upon  by  the 
federal  judicial  tribunals. 

Before  an  inventor  shall  receive  a  patent,  he 
is  re<]uired,  "in  case  of  anv  machine,  fully  to 
explain  the  principle  and  the  several  modes  in 
which  he  has  contemplated  the  application  of 
that  principle  or  character,  by  which  it  may  be 
distinguished  from  other  inventions,  and  shall 
particularly  specify  and  point  out  the  particu- 
lar improvement  or  oombinatipn  which  he 
claims  as  his  own  invention  or  discovery.  The 
requisition  of  the  English  law  Is  similar  in  this 
respect. 

Now,  before  proceeding  to  consider  whether 
the  patentee,  in  this  case,  has  complied  with 
this  positive  and  salutary  requisition  of  the 
law  tne  attention  of  the  oourt  is  requested  to 
the  reported  cases  in  which  the  requisition  has 
received  judicial  construction. 

By  a  careful  examination  of  these  authori- 
ties, it  will  be  found  established,  that,  where  a 
patent  is  taken  out  for  an  improvement,  the 
specification  must  describe  what  the  improve- 
ment is,  and  the  patent  be  limited  to  such  im- 
provement; if  the  patent  includes  the  whole  ma- 
chinery, it  includes  more  than  the  patentee  in- 
vented, and  is  therefore  void;  that  if  the  patent 
be  for  an  improvement  in  an  existing  machine, 
the  patentee  must,  in  his  specification,  distin- 
guish the  new  from  the  old,  and  confine  Ida 
patent  to  such  parts  only  as  are  new,  and  if 
both  be  mixed  up  together,  and  a  patent  is 
taken  for  the  whole,  it  is  void;  that,  however 
the  authorities  may  apparently  vary  in  point- 
ing out  the  particular  manner  in  whi<m  the 
patentee  must  specify  his  improvement,  and 
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difltinguish  what  he  claims  as  new  and  his  in- 
vention from  what  was  old  and  before  known, 
jet  that  they  are  in  perfect  harmony  in  de- 
ciding that  he  must  do  this  in  some  manner, 
and  upon  the  face  of  the  specification.  Ameri- 
can authorities— Evans  ▼.  Eaton,  3  Wheat. 
454;  Woodcock  ▼.  Parker,  1  Gall.  438;  Whitte- 
more  v.  Cutter,  1  Gall.  478;  Odioms  T.  Wink- 
ley,  2  GalL  61;  Ix>we11  ▼.  Lewis,  1  Mason,  182; 
45S*]  *Barrett  y.  Hall,  1  Mason,  447;  Sulliyan 
y.  Red  field,  Paine,  C.  G.  R.  441;  Evans  ▼.  Eaton, 
7  Wheat.  408;  Dixon  v.  Moyer,  4  Wash.  (X  0. 
R.  09;  Isaacs  v.  Cooper,  4  Wash.  C.  0.  R. 
261;  Cross  v.  Huntley,  18  Wend.  386;  Head  T. 
Stevens,  19  Wend.  411;  Ames  v.  Howard,  1 
Sumner,  482;  Kneiss  v.  Schuylkill  Bank,  4 
Wash.  C.  C.  R.  9;  Morris  v.  Jenldns  et  al.,  3 
McLean,  260;  Peterson  v.  Woodier,  3  McLean, 
248.  English  cases — McFarlane  v.  Price,  1 
Starkie,  199;  Williams  v.  Brodie,  Davies,  Pat 
Cases,  90,  97;  Manton  v.  Manton,  Davies,  Pat. 
Cases,  349;  Hill  v.  Ihompson,  8  Taunton,  326; 
Minter  v.  Wells,  1  Webster,  130;  Rex  T.  Nickels, 
Hindmarch  on  Patents,  186. 

Now,  apply  the  rule  of  law,  as  prescribed  by 
the  statute  and  construed  by  these  authorities, 
to  the  jpatent  in  this  case.  Admit  that  rule,  as 
most  lioerally  stated,  in  any  reported  decision, 
and  the  counsel  respectfully  asks,  in  what  man- 
ner, upon  the  face  of  the  patentee's  specifica- 
tion, has  he  distinguished  that  which  he  claims 
as  new,  and  his  invention,  from  what  was  old 
and  before  known,  or  pointed  out  in  what  his 
improvement  consists?  It  is  most  confidently 
answered,  that  he  has  done  this  in  no  manner 
whatever,  neither  expresslv  nor  by  implication, 
nor  by  any  reference,  and  it  is  not  In  the  wit  of 
man  to  determine,  upon  the  face  of  the  specifi- 
cation, what  the  improvement  is  which  the  pat- 
entee claims  or  intended  to  claim.  The  oourt 
below,  in  their  construction  of  the  claim,  in 
charging  the  jury,  say,  that  the  improvement 
eonsuts  "in  a  new  arrangement  of  tne  parts." 
Does  this  appear,  either  in  terms,  or  even  im- 
pliedly, upon  the  face  of  the  description  T  So 
far  from  this,  the  last  words  of  the  patentee,  in 
his  description}  are,  that  the  "shape"  of  the 
thinff  is  the  "only  point  of  importance.**  The 
oouiT  further  say,  that  this  new  arrangement  of 
the  parts  consist  in  "getting  rid  of  nearly  all 
the  resisting  surface  of  the  wheel  of  Stevens, 
Smith,  and  others,  bv  placing  the  spiral  pad- 
dles or  propellinff  surfaces  on  the  ends  of  arms, 
instead  of  earring  the  paddles  themselves  in 
a  continued  surface  to  the  hub  or  shaft." 

Where,  upon  the  face  of  the  description.  Is 
there  any  mention  made  of  Stevens',  Smith's, 
or  of  any  previously  invented  wheel,  save  in 
the  general  declaration  by  the  patentee,  that  his 
improved  wheel  "differs  essentially  from  any 
which  have  been  heretofore  essayed" — a  decla- 
ration which  the  court,  in  the  case  of  Barrett  ▼. 
Hall,  above  dted,  declare  to  be  "no  specifica- 
tion at  all"f  And  where,  upon  the  face  of  the 
specification.  Is  there  the  most  remote  allusion 
to  the  "getting  rid  of  resisting  surface"! 

V.  At  the  trial  of  the  ease,  "it  appeared  in 

464*]  evidence  that  the  *drawin^  and  model 

of  the  paddle  wheel  of  the  plaintiff,  filed  and 

deposited  originally  in  the  patent  oflSce,  had 

Aeen  lost  by  the  destruction  of  that  oflSoe  in 

December,  1836,  and  that.  In  restoring  the  rec- 

crd  of  the  putent,  under  the  Act  of  Maroln, 


1837,  the  plaintiff  sent  from  New  Orleans  ta 
the  office  a  new  drawing,  to  be  filed  on  the  6tb 
of  May,  1841,  together  with  a  oourt  copy  of 
the  letters  patent,  which  were  deposited  m  the 
office.    The  drawing  was  not  sworn  to  by  the 

f'laintiff,  but  remained  in  the  office  till  Januarjr, 
844,  when  it  was  delivered  to  an  agent  of  the 
glaintiff,  and  sent  to  New  Orleans,  and  sworn 
1  by  him,  and  filed  in  the  department  on  the 
12th  day  of  February,  1844.  On  an  examina- 
tion, subsequently,  by  the  plaintiff,  it  was  dis- 
covered that  this  drawing  was  imperfectly 
made,  and  thereupon  a  second  drawing  was 
procured  by  him,  which  he  claimed  and  of- 
fered to  prove  to  be  an  accurate  one,  and  was 
sworn  to  and  filed  on  the  27th  day  of  March, 
1844,  an  authenticated  copy  of  which  was  of- 
fered in  evidence  on  the  trial  by  the  plaintiff, 
which  was  objected  to  by  the  counsel  for  the 
defendants;  but  the  objection  was  overruled, 
and  the  evidence  admitted,  to  which  an  excep- 
tion was  taken." 

It  is  contended  that  the  Circuit  Court  erred 
in  admitting  in  evidenoe  the  second  drawing  of 
March  27th,  1844,  and  in  support  of  this  posi- 
tion, the  following  considerations  are  respect- 
fully submitted: 

[The  counsel  then  urged — 

That  the  patentee  htA  exhausted  Us  privi- 
lege, when  he  swore  to  the  first  drawing. 

That,  if  allowed  to  file  more  than  one,  be 
might  continue  to  file  them  down  to  the  day  of 
trial. 

That  the  first  drawing  became,  by  the  stat- 
ute, prima  facie  evidence  of  the  inventioDt  and 
there  could  not  be  two  such. 

That  if  this  patentee  had  procured  a  re-lssoo 
of  his  patent,  under  the  third  section  of  the 
Act  of  1837,  he  would  not  have  been  entitled 
to  the  privilege  which  he  now  claims,  and  it  is 
unreasonable  to  suppose  that  Congress  intend- 
ed to  give  greater  privileges  under  one  sectkni 
than  another.] 

VI.  At  the  trial  of  this  case,  the  counsel  for 
the  defendants  requested  the  court  to  instruct 
the  jury  as  follows:  "That  if,  from  the  evi- 
dence, the  jury  are  satisfied  that  no  propelling 
wheeLs  were  made  by  the  defendants  between 
the  27th  of  March,  1844— the  date  of  the  alleged 
completion  of  the  record  of  the  plaintiff's  pat- 
ent, under  the  Act  of  March  3d,  1837 — and  the 
commencement  of  this  suit  in  April  following, 
that,  upon  this  ground,  the  defendants  are  ea- 
titled  to  a  verdict." 

The  court  refused  to  grant  this  prayer,  an4^ 
left  it,  as  a  question  of  fact,  for  the  jury  to 
whether  there  had  or  had  *not  been  un-  [*46 
reasonable  delay  on  the  part  of  the  patentee  1 
restoring  the  record.    Now,  was  this  a  questk^^ 
of  factT    It  is  submitted  that  it  was  not,  b^^^ 
that,  under  the  circumstances,  it  was  purely     ^ 
question  of  law,  to  be  passed  upon  by  tl^ 
oourt. 

The  record  shows,  that,  from  the  bamin|^  of 
the  patent  office,  in  December,  1836,  up  to  the 
month  of  May,  1841,  no  step  whatever  Wm 
taken  by  the  patentee  to  restore  the  record  of 
his  patent,  and  that  he  then  delayed  to  complete 
the  record  until  the  month  of  February,  1841 
Of  course,  there  could  have  been  no  dispute  n 
to  the  fact  in  connection  with  the  question  of 
reasonable  or  unreasonable  diligenoe.  Now, 
«Uie  a\i\.\ioi\\.\fia  %x^  ^\«s.x  \a\  eatablishing  thii 
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doetrine,  that,  when  there  to  no  dispute  as  to 
tlie  facts,  the  questions  of  reasonable  or  un- 
reasonable time,  or  delay,  or  diligence,  arc 
Jiuestions  of  law  for  the  court,  and  not  of  fact 
or  the  jury.  The  following  cases  are  referred 
to:  Ellis  y.  Paige,  1  Pick.  43;  S.  C.  2  lb.  71, 
77,  note;  Gilbert  y.  Moody,  17  Wend.  364; 
Reynolds  T.  Ocean  Ins.  Go.  22  Pick.  101; 
Uyingston  ft  Gilchrist  ▼.  Maryland  Ins.  Ck>. 
7  Or.  60«. 

And  now  as  to  the  charge  of  the  court,  that 
*the  damages  were  not  necessarily  conftned  to 
the  makine  of  the  wheels  between  March,  1844, 
when  the  drawings  were  restored  to  the  patent 
office,  and  the  bringing  of  this  suit."  Is  not 
this  error  T  Why  was  the  drawing  of  March 
27th,  1844,  filed  in  the  patent  office?  For  the 
reason  only,  as  avowed,  that  the  drawing  of 
February  preceding  was  incorrect  and  defective. 
For  the  reason  only  that  the  public  had  no 
notice,  or,  what  is  still  worse,  tnat  the  public 
had  an  imperfect  and  deceptive  information, 
by  the  first  drawing  of  the  particulars  of  the 
patentee's  invention.  Would  it  not  be  mon- 
strous to  allow  a  patentee  to  recover  damages 
for  an  alleged  infringement  made  at  a  time 
when,  by  his  solemn  oath,  he  declares  that  the 
defendant  was  not  notified  of  the  character  of 
his  invention  T — nay,  more,  when  he  swears, 
that,  at  the  time  of  the  alleged  infringement, 
the  only  recorded  notice  of  his  invention,  sworn 
to  by  himself,  was  imperfect,  incorrect,  and  in- 
sufficient. 

But  bv  an  examination  of  the  grounds  upon 
which  the  court  rest  their  decision  upon  this 
question,  it  will  be  seen  in  what  manner  the 
error  has  arisen.  The  court  say,  the  limitation 
eontended  for  by  the  defendants  ''assumes  that 
there  can  be  no  infringement  of  the  patent  af- 
ter the  destruction  of  the  records,  in  1836,  until 
they  are  restored  to  the  patent  office,  and  that, 
during  the  intermediate  time,  the  rights  of  the 
patentees  wotdd  be  violated  with  impunity." 
With  the  i^reatest  deference,  it  will  appHsar,  up- 
on a  consideration  of  the  statute  provisious, 
that  the  doctrine  contended  for  involves  no 
such  assumption. 

456*]      *Ttie   second    section   of   the   Act   of 
1837  provides  for  the  very  difficulty  which  is 
urged  by  the  court  as  the  sole  objection  to  the 
limitation  contended  for.    Foreseeing  that  some 
time  must  necessarily  elapse  before  patentees 
eould  be  informed  of  their  rights  and  duties, 
iod  prepare  copies  of  their  patents  and  draw- 
ing  and   models,  Congress   has   provided,   in 
t/iia  section,  that,  from  the  15th  of  December, 
i836,  when  the  patent  office  was  burned,  to 
the  1st  day  of  June,  1837,  and  not  after,  paten- 
tees and  others  may  give  in  evidence  their  pat- 
ci:it;s  in  any  court,  notwithstanding  that  they 
hst.ve  not  been  re -recorded,  and  no  verified  draw- 
^9  of  the  invention  has  been  filed  in  the  pat- 
c^i^t-offioe. 

Is  there  not  great  danger,  in  the  disposition 
to  prive  the  most  liberal  and  enlarged  interpre- 
tation to  statute  provisions  for  the  protection 
mod  encouragement  of  inventors,  that  the  rights 
of  the  public  may  be  too  much  disregarded  ? 

By  the  buminj^  of  the  patent  office,  some- 
thing more  was  involved  than  the  loss  of  the 
evidences  of  the  rights  of  patentees.  The  pub- 
lic were  thereby  deprived  of  the  only  notice 
which  the  law  recognizes  of  what  they  could 
i^  tu  ed. 


and  what  they  could  not  do,  without  being  sub- 
jected to  prosecutions  for  invasions  of  patent 
rights.  For  the  public,  in  the  language  ofJudgs 
Washington,  in  a  case  before  cited,  "can  de- 
pend upon  no  other  information,  to  enable  them 
to  avoid  the  consequences  of  litigation,  than 
what  the  records  may  afford.  No  description 
of  the  discovery,  secured  by  a  patent,  will  ful- 
fill the  demands  of  justice  and  of  the  law,  but 
such  as  is  of  record  in  the  patent  office,  and  of 
which  all  the  world  may  have  the  benefit." 

Now,  Congress,  in  legislating  to  repair  the 
loss  of  the  patent  office,  and  to  provide  against 
its  natural  consequences,  had  in  view  the  pro- 
tection of  the  public,  as  well  as  patentees;  and 
while,  on  the  one  hand,  it  was  justly  considered 
that  patentees  ought  not  to  suffer  by  reason  of 
a  loss  arising  from  no  fault  of  theirs,  on  the 
other,  It  was  as  justly  considered  that  the  pub- 
lic ought  not  to  suffer  by  reason  of  a  too  long 
delay  on  the  part  of  patentees  to  furnish  to  the 
public  anew  the  recorded  descriptions  of  their 
inventions.  Thus  the  second  section  of  the 
Act  of  1837,  saving  the  rights  of  patentees,  en- 
ables them  to  recover  damages  for  infringe- 
ments after  the  burning  of  the  patent  office,  and 
down  to  the  month  of  June,  1837,  notwithstand- 
ing the  non-existence  of  any  public  record  of 
their  inventions;  but,  saving  tne  rights  of  the 
public,  the  statute  gives  no  further  time. 

Is  not  this  clear?  And  being  so,  is  it  not 
manifest  that  the  court  below  erred  in  the  in- 
structions given  to  the  jury  upon  this  point? 

*The  drawing  of  a  patentee,  annexed  [*457 
to  his  patent,  or  referred  to  in  his  specification, 
constitutes  a  part  of  the  patent,  and  oftentimes, 
as  in  this  case,  is  the  most  material  portion  of 
the  description — ^without  which  the  invention 
would  be  virtually  undescribed.  Now,  when 
a  patentee  alters  or  amends  his  patent,  whether 
in  the  written  description  or  the  delineated  de- 
scription, there  is  nothing  better  established 
than  that  he  cannot  recover  damages  for  an  al- 
leged infringement  committed  prior  to  such 
amendment.  The  authorities  to  this  point  are 
conclusive,  and  in  perfect  uniformity;  some  of 
them,  and  those  the  most  recent,  goin^  so  far 
as  to  maintain  that  it  makes  no  difference 
though  the  amendment  be  of  a  mere  clerical 
error.  In  re  Nickels,  Turner  ft  Phillips,  44;  S. 
C.  1  Webster,  640;  Hindroarch  on  Pat.  Eng. 
ed.  216,  et  seq.;  Wyeth  v.  Stone,  1  Story,  290; 
Woodworth  v.  Hall,  1  Wood  &  M.  248,  389. 

It  is  submitted,  that  a  denial  of  the  doctrine 
here  urged  on  behalf  of  the  plaintiffs  in  error 
would  be  equivalent  to  an  abrogation  of  th* 
provisions  of  the  thirteenth  section  of  the  Pat- 
ent Act  of  1837,  which  declares  that  a  patent 
can  only  be  amended  by  a  surrender  and  re- 
issue, and  that  the  amended  patent  can  only 
operate  upon  causes  of  action  accruing  subse- 
quently to  the  amendment. 

Construe  the  first  section  of  the  Act  of  1837 
as  the  court  below  has  construed  it,  and  what 
is  the  consequence  T  A  patentee,  whose  grant 
is  dated  on  or  before  tne  14th  of  December, 
1836,  may  maintain  actions  for  infringement 
of  his  rights  from  then  to  the  present  time, 
without  any  public  record  of  his  patent  what- 
soever being  in  existence  during  the  entire  pe- 
riod, provided  he  produces  at  the  trial  an  au- 
thenticated copy  of  his  patent  and  drawings 
from  the  patent  office,  recorded  there^  ^^rUa^ 
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but  the  day  before!  From  this  consequence, 
it  is  submitted,  there  could  be  no  escape,  and 
small,  indeed,  would  be  the  hope  of  escape  for 
the  innocent  invader  of  the  unrecorded  right, 
with  the  question  of  reasonable  diligence  in 
the  restoration  of  the  record  left  to  the  decision 
of  A  Junr. 

Mr.  Morton  and  Mr.  Cutting,  for  the  defend- 
ant in  error: 

I.  The  first  point  raised  by  the  plaintiffs  in 
error  does  not  properly  arise.  The  jury  ren- 
dered a  verdict  for  $1,500  damages.  The 
amount  in  controversy  being  less  than  $2,000, 
the  defendants  below  had  no  right  to  remove 
the  cause  to  this  court.  They  moved  the  CSir- 
euit  Court  for  a  new  trial  upon  a  case  made, 
which  motion  was  denied,  andjudgment  was 
docketed  upon  the  verdict.  The  defendants 
below  then  applied  to  the  C^cuit  Court  for  the 
allowance  of  a  writ  of  error,  under  the  17th 
section  of  the  Act  of  Congress,  approved  July 
458*]  4,  1836,  *which  authorizes  writs  of  er- 
ror in  patent  cases  to  the  Supreme  Court  of  the 
United  States,  in  the  same  manner  and  under 
the  same  circumstances,  as  was  then  provided 
bv  law  in  other  judgments  and  decrees  of 
circuit  courts,  "and  in  all  other  cases  in  which 
the  court  should  deem  it  reasonable  to  allow 
the  same." 

Having  no  right  to  a  writ  of  error,  therefore, 
unless  the  judges  of  the  Circuit  Court  "should 
deem  it  reasonable  to  allow  the  same,"  appli- 
cation for  the  writ  was  made  to  the  discretion 
of  the  court;  and  the  application  was  panted 
■o  far  as  to  allow  the  defendant  to  raise,  for 
the  consideration  of  the  Supreme  Court,  five 
points  specified  by  the  court  below,  and  which 
constitute  the  2d,  3d,  4th,  5th,  and  6th  points 
now  presented  by  the  plaintiffs  in  error.f  The 
defendants  availed  themselves  of  the  permission 
to  issue  a  writ  of  error,  restricted  as  above 
stated,  and  now,  after  the  writ  has  been  al- 
lowed, they  seek  to  argue  a  question  not  em- 
braced in  those  specified  by  the  court. 

It  is  respectfully  submitted  that  this  course 
ought  not  to  be  encouraged,  and  that  the 
grounds  discussed  in  the  first  point  taken  by 
the  plaintiffs  in  error  need  not  be  considered 
by  tne  counsel  for  the  patentee.  It  may  be 
briefiy  remarked,  however,  that  the  point  re- 
ferred to  was  not  raised  at  the  trial,  and  does 
not  appear  upon  the  face  of  the  record,  or  even 
upon  the  bill  of  exceptions.  It  was  insisted 
below,  that  the  patent  was  void  for  the  reasons 
specified  in  the  bill  of  exceptions.  The  court 
will  search  in  vain  for  the  question  attempted 
to  be  discussed  by  the  counsel  for  the  plaintiffs 
in  error  in  his  mi  point. 

Even  if  it  were  raised  by  the  bill  of  excep- 
tions, and  were  a  point  that  could  be  argued 
here,  it  would  be  untenable.  The  argument  ap- 
pears to  be,  that  the  patentee  has  no  patent  for 
^an  improved  paddle  wheel,**  because  the  title 
of  the  grant  is  for  an  imorovement  in  the 
steam  engine,  and  the  counsel  for  the  plaintiffs 


in  error  argues  as  If  the  letters  and  the  sched- 
ule were  not  part  of  the  same  instrument.  By 
taking  the  whole  patent  together,  that  is,  the 
letters  and  the  specification,  there  can  be 
*no  difficulty  in  ascertaining  the  roE-  [*459 
tent  of  the  patent.  It  grants  to  the  patentee 
the  right  of  "making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  improve- 
ment, a  description  whereof  is  given  in  the 
words  of  the  said  patentee  himself  in  the  sched- 
ule hereto  annexed,  and  is  made  a  part  of 
these  presents." 

Thus  the  schedule  is  made  a  part  of  the  pat- 
ent, as  much  as  if  it  were  recited  in  the  letters 
themselves.  The  grant  is  for  the  improvement 
described  in  the  schedule,  and  by  referring  to 
the  schedule,  the  improved  paddle  whe^  la 
distinctly  embraced  as  a  part  of  the  claim. 

In  the  construction  of  patents,  the  schedule 
annexed  must  be  always  kept  in  view,  and  re- 
sorted to  in  order  to  ascertain  what  ia  the  in- 
vention claimed  and  patented.  If  the  claim  or 
specification  be  more  extensive  than  the  actual 
invention,  the  patent  may  be  void  in  part  or  in 
whole  for  that  reason;  but  there  can  be  no 
doubt  that,  prima  facie,  the  patentee  has  a 
grant  for  all  that  he  claims  in  the  schedule  an- 
nexed to  his  patent.  The  description  in  the 
letters  of  the  thing  invented  is  always  very 
brief,  because  it  points  to  and  incorporates  the 
patentee's  specincation  and  descnption  an- 
nexed, and  which  usually  sets  forth  minutely 
the  whole  claim. 

The  argument  on  the  other  side,  as  to  the  ef- 
fect of  a  variation  between  the  title  of  the  pat- 
ent  and  the  thing  patented  and  described  in  the 
schedule,  assumes  that  a  good  and  perfect  spee- 
ification  and  description  of  the  invention 
claimed  bv  the  patentee  may  be  utterly  defeat- 
ed by  a  defect  in  the  title,  so  that  a  specifica- 
tion and  claim  free  from  all  ambiguity  will  be 
rendered  utterly  worthless  by  a  defect  in  what 
the  counsel  terms  "the  title"  of  the  patent.  A 
rule  of  construction  so  harsh  and  unreasonable 
would  be  most  destructive  in  its  consequenoea. 
If  applied  to  the  interpretation  of  statutes,  it 
would  nullify  many  of  them  that  are  free  from 
doubt;  not  many  of  the  acts  of  Congress  would 
stand,  if  defective  titles  were  declared  to  be 
fatal  to  the  laws  themselves. 

The  Patent  Act  of  1793,  section  first,  pro- 
vides that  the  Secretary  of  State  may  cause 
letters  patent  to  be  granted,  "giving  a  short 
description  of  said  invention  or  discovery.* 
When  the  patentee  presents  his  specification, 
it  is  referred  to  in,  and  made  a  part  of  the  pat- 
ent, and  it  is  from  the  patent,  with  schedules 
and  drawinffs  taken  together,  that  it  is  to  be  de- 
termined what  thing  is  intended  to  be  patent- 
ed. Pitt  V.  Whitman,  2  Story,  621.  Any 
defect  in  the  title  is  remedied  by  a  proper  de- 
scription in  the  schedule.  Barrett  v.  Hall  I 
Mason,  477 ;  Whittemore  v.  Cutter,  1  GalL  437 ; 
Phill.  Pat.  224,  225. 

*In  England,  the  rule  appears  to  be  [*460 


tWrit  of  error  allowed  in  respect  to  the  ques- 
tion— 

1.  Whether  the  patent  is  void  as  embracing  two 
or  more  distinct  and  Independent  Inventions  *  or 
Improvements. 

2   Whether  the  claim  is  for  entire  paddle  wheel, 
or  ODij  for  an  Improvement. 
S.   wbetber  the  djow  Im  sufficiently  distinguished 
JErom  the  oiA 
Bi4 


4.  Whether  the  corrected  drawing  was  properly 
allowed  and  filed. 

5.  Whether  the  rale  of  damajires  was  correct,  on 
condition  that  case  be  submitted  on  written  arra- 
ment  to  Supreme  Court  at  ensuing  term,  before  Isl 
of  February,  and  Judgment  to  be  secured  by  flliag 
the  usual  bond. 

A  copy  of  Judge  Nelson's  indorsement  on  peti- 
tion for  writ  of  error.    Alex*r.  Gardiner,  Clen. 

Howard  •• 
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dtferait.  There  the  patent  It  distinct  from 
the  spedfication,  and  oontrols  it  in  construc- 
tion, so  tiiat  the  patentee  cannot  cover  any- 
thins  by  the  specification  which  is  not  embraced 
in  the  patent  Campion  y.  Benyon,  3  Brod.  ft 
Bingh.  6;  The  King  v.  Wheeler,  2  Bam.  ft  Aid. 
M6. 

II.  But  the  plaintiffs  insist  that  the  patent 
^  void,  for  the  reason  that  it  embraces  sever- 
al distinct  and  separate  inventions,  as  improve- 
ments in  several  distinct  and  independent  ma- 
chines susceptible  of  independent  operation, 
not  necessarily  connected  with  each  other  in 
producing  the  result  arrived  at  in  the  inven- 
tion, and  the  subject  matter  of  separate  and  in- 
dependent inventions. 

It  is  clear  from  the  specification  that  the 
patentee  claims  to  have  discovered  an  improve- 
ment in  the  steam  engine  and  with  it,  m  the 
mode  of  propelling  vessels.  He  substitutes  for 
the  crank  motion  a  mode  of  converting  the  re- 
ciprocating motion  of  a  piston  into  a  continued 
rotary  motion,  by  a  new  combination  of  ma- 
chinery for  that  purpose.  From  the  revolving 
shaft  described  by  him,  a  rotary  motion  may 
be  communicated  to  paddle  wheel  or  other  ob- 
jects. When  used  for  steamboats,  the  patentee 
employs  the  improved  paddle  wheel  described 
by  him,  which  is  necessary  to  be  worked  in 
connection  with  the  other  machinery.  When 
a  capstan  is  required,  as  on  board  of  a  steam- 
boat, he  describes  the  mode  of  connecting  the 
shaft  of  the  engine  with  the  CM>stan,  so  that  it 
may  be  made  to  revolve  by  the  action  of  the 
ahsdTt;  and  he  claims  as  his  invention  the  sub- 
stituting for  the  crank,  in  the  reciprocating^  en- 
gine, a  grooved  cylinder,  operating  as  described; 
the  piddle  wheel  constructed  and  operat- 
ing as  set  forth,  and  the  application  of  the  re- 
volving vertical  shaft  to  the  turning  of  a  cap- 
stan. 

Now,  it  is  manifest  that  the  invention  is  a 
mechanical  unity.  The  improved  engine  and 
paddle  wheel  are  intended  to  act  together,  and 
if  a  capstan  be  used,  the  improved  engine  is 
made  to  connect  with  and  turn  the  capstan,  as 
it  does  the  paddle  wheels.  Although  the  en- 
gine may  be  applied  to  the  old  fashioned  wheel 
and  though  it  may  or  may  not  be  attached  to 
the  capstan,  yet  it  is  manifest  that  the  im- 
proved engine  connected  with  the  paddle  wheel, 
or  with  a  capstan,  may  be  used  m  connection 
to  produce  or  aid  tne  result  designed  by  the 
patentee,  viz.,  the  propulsion  or  navigation  of 
a  vessel. 

[The  remainder  of  the  argument  upon  this 
head  is  omitted.] 

III.  The  defendants  prayed  the  court  to  in- 
struct the  jury,  "that  the  claim  of  the  plaintiff, 
as  set  forth  in  his  specification  annexed  to  his 
betters  patent,  embraced  the  entire  spiral  pad- 
He  wheel;  that  the  claim  was,  therefore,  too 
broad  upon  the  face  of  it,  and  the  letters  pat- 
ent were  void  upon  that  ground. 

461*]  •The  court  charged  the  jury  that 
"it  was  made  a  question  on  the  former  trial, 
whether  the  plaintiff  did  not  claim  or  intend 
to  claim  the  entire  wheel;  but  we  understood 
it  to  be  for  an  improvement  upon  the  spiral 
paddle  wheel." 

The  counsel  for  the  plaintiffs  in  error  sup- 
poses that  the  court  below  arrived  at  this  con- 
elusion,  not  from  the  face  of  the  patent,  but 
IJ  li.  ed. 


from  matters  dehors  the  spedfleation.  TMt 
assertion  is  unfounded.  The  view  of  the  oourt 
below  is  the  result  of  a  just  constmction  of 
the  patent  itself. 

It  is  difficult  to  perceive  by  what  course  of 
argument  the  patent  can  be  shown  to  be  too 
broad  upon  its  face.  By  the  expression  "too 
broad,**  I  presume,  is  intended  that  the  pat- 
entee claims  more  than  he  has  inventcMi.  This 
is  usuallv  a  question  of  fact,  dependent  upon 
the  proofs  at  the  trial.  The  face  of  this  patent 
certainly  does  not  disclose  the  fact  that  the 

Satentee  has  a  grant  for  anything  of  which  he 
oes  not  claim  to  have  been  the  inventor.  The 
counsel  for  the  plaintiffs  has  not  discussed  this 
point,  except  so  far  as  his  observations  under 
his  fourth  point  may  be  applicable  to  it;  and  it 
is  therefore  not  deemed  necessary  here  to  en- 
large further  upon  this  branch  of  the  case, 
except  to  observe  that  the  patentee  does  not 
claim  to  be  the  inventor  of  "paddle  wheels," 
nor  of  '^wheels  acting  on  the  spiral  or  sc^w 
principle;"  on  the  contranr,  he  refers  to 
wheels  previously  ''essayed,"  upon  which 
wheels  the  patentee  claims  to  have  improved. 
What  he  does  claim,  then,  is  an  improved 
spiral  propelling  wheel,  constructed  and  operat- 
ing under  water  in  the  manner  described, 
which  improvement,  as  described  in  the  sdied- 
ule,  is  new,  and  it  the  invention  of  the  pat- 
entee. 

IV.  It  is  insisted,  that  the  oourt  below  ought 
to  have  charged  the  jury  as  prayed  for:  name- 
ly, "that  the  patent  is  void  upon  its  face  for 
this,  that,  purporting  to  be  a  patent,  for  an 
improvement,  and  specifying  that  the  invention 
is  of  an  improved  spiral  paddle  wheel,  differing 
from  any  which  have  heretofore  been  essayed, 
without  pointing  out  in  what  the  difference 
consists,  or  in  any  manner  whatever  indicating 
the  improvement  by  distinguishing  it  from  pre- 
viously essayed  spiral  paddle  wheels,  it  is  want- 
ing in  an  essential  prereouisite  to  the  validity 
of  letters  patent  for  an  improvement." 

The  court  refused  so  to  duirge,  and  held  that 
the  description  of  the  invention  was  in  this  re- 
spect sufficient. 

The  point  now  raised  is  one  purely  technical, 
because  it  must  be  assumed  after  verdict,  and 
upon  the  bill  of  exceptions,  that  the  patentee 
was  the  real  inventor  of  what  he  claims;  that 
de  facto  he  has  not  claimed  as  new  that  which 
had  been  known  before;  that  the  improvement 
is  useful,  and  that  the  specification  is  so  full 
and  clear,  and  free  from  ambiguity,  that 
*any  mechanic  skilled  in  the  art  of  [*46S 
making  propellers  could,  by  following  it,  con- 
struct the  thing  patented. 

But  however  meritorious  the  invention  may 
be,  yet  it  is  contended  that  the  patent  ought  to 
be  adjudged  void,  because  it  does  not  point  out 
the  difference  between  the  improved  propeller 
and  all  other  propelling  wheels  previously  es- 
sayed. 

The  object  of  pointing  out  the  old  from  the 
new  is,  that  the  public  may  be  informed  what 
the  p*rt^  claims  as  his  invention,  and  may  as- 
certain if  he  claims  anything  in  common  use. 

The  law  does  not  reauire  that  he  should  de- 
scribe the  various  paddle  wheels  then  known, 
or  point  out  the  differences  between  them  and 
his  improvement;  such  a  rule,  even  if  prac- 
ticable,  would  be  too  onerous  to  be  endured. 
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Take,  for  example,  a  patent  for  an  improve- 
ment  upon  all  stoves  previously  essayed;  it 
would  be  unreasonable  to  presmbe  that  the 
specification  should  describe  all  the  stoves  in 
use,  or  that  bad  ever  been  essayed,  and  that  it 
should  point  out  the  difference  between  them 
and  the  particular  improvement;  such  require- 
ment would  be  impracticable.  When  Emer- 
son applied  for  his  patent,  in  1834,  there  wera 
a  very  great  number  of  paddle  wheels  and  pro- 
pellers known,  or  which  had  been  essayed, 
many  of  which  had  been  patented  in  this 
country  and  in  England.  Now,  it  was  not  nec- 
essary for  him  to  have  described  all  these  vari- 
ous wheels  and  propellers.  It  is  enough  if  he 
has  specified  his  own  improvement;  and  if  he 
has  done  so  in  an  intelligiole  form,  his  patent  is 
good  on  its  face,  although,  when  tested  by  evi- 
dence dehors  the  patent,  it  might  appear  that 
he  has  claimed  what  was  old,  and  thus  his  pat- 
ent might  be  defeated. 

In  Evans  v.  Eaton,  7  Wheat.  435,  the  rule 
is  thus  expressed:  "We  do  not  say  that  the 
party  is  bound  to  describe  the  old  machine,  but 
we  are  of  opinion  that  he  ought  to  describe 
what  his  own  improvement  is,  and  to  limit  the 
patent  to  such  improvement.  The  law  is  suffi- 
ciently complied  with  by  distinguishing  in 
full,  clear,  and  exact  terms  the  nature  ana  ex- 
tent of  his  improvement  only." 

Most  of  the  authorities  cited  by  the  counsel 
for  the  plaintiffs  in  error,  under  his  fourth 
point,  are  referred  to  by  Phillips,  in  his  work 
on  Patents,  and  the  rule  that  he  deduces  from 
them  is  thus  stated,  at  page  260: 

*ln  specifying  an  improvement  in  a  ma- 
chine, it  is  often  necessary  to  describe  the 
whole  machine  as  it  operates  with  the  improve- 
ment, in  order  to  make  the  description  intelli- 
gible, and  enable  an  artist  to  construct  the 
machine,  as  the  inventor  is  bound  to  do  in  his 
description,  and  which  if  he  fails  to  do,  he 
falls  into  the  fault  of  obscurity;  on  the  other 
403*]  hand,  if  the  whole  ^machine,  as  well 
the  old  as  the  new  part,  be  thus  described,  it 
is  requisite  to  distins:uish  what  part  the  pat- 
entee claims,  since,  if  this  does  not  satisfacto- 
rily appear,  the  patent  will,  as  we  have  seen, 
be  void  for  ambiguity;  or  if  the  obvious  con- 
struction is,  that  he  claims  the  whole  machine 
in  its  improved  state,  the  patent  will  be  void 
by  reason  of  the  patentee's  claiming  too  much. 
The  mode  of  expression  generally  used  in  the 
booksL  in  relation  to  this  subject  is,  that  the 
specification  must  distinguish  the  old  from  the 
new.  The  only  object  of  this  distinction 
is,  however,  to  specify  what  the  patentee 
claims,  and  the  mere  discrimination  of  the  new 
from  the  old  would  not  necessarily  show  this, 
for  perhaps  he  does  not  claim  all  that  is  new. 
When  the  cases  say,  therefore,  that  the  specifi- 
cation must  distinguish  the  new  from  the  old, 
we  must  understand  the  meaning  to  be,  that  it 
must  show  distinctly  what  the  patentee  claims, 
the  only  object  of  this  distinction  being  for  this 
purpose.  This  doctrine  is  illustrated  by  some 
of  the  cases  already  stated,  and  it  runs  through 
them  all  wherein  this  question  arises." 

Most  of  the  patents  describe  the  improved 

machine  only,  as  will  be  seen  by  referrmg  to 

the  specifications  in  the  patent  office,  and  to 

the  reports  of  patent  cases. 

U  hMS  been,  of  late  yeAr»,  the  practice  of  the 
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courts  of  this  country  to  give  effect  to  patents, 
if  possible,  rather  than  to  destroy  them;  and  to 
this  end,  mere  technical  objections  are  bo 
longer  encouraged.  The  rigorous  rulea  of  the 
English  courts,  and  of  some  of  our  earlier 
cases,  by  which  meritorious  patents  wer»  fre- 

auently  overturned,  have  given  place  to  more 
beral  and  enlightened  principles. 
[The  remainder  of  the  argument  upon  this 
head  is  omitted.] 

V.  The  authenticated  copy  of  the  corrected 
drawing,  filed  in  the  patent  office  on  the  27th 
of  March,  1844,  was  correctly  admitted. 

The  original  drawing,  filed  with  the  patent 
in  1844,  had  been  destroyed  by  fire;  the  pat- 
entee could  not  of  course  produce  the  original 
and  he  therefore  resorted  to  the  next  best  evi- 
dence that  the  nature  of  the  case  permitted; 
this  consisted  of  a  copy  which  the  plaintiff  be- 
low offered  to  prove  to  be  an  accurate  copy  of 
the  original;  and  this  copy  so  offered  was  duly 
authenticated  in  the  manner  provided  by  Hkt 
first  and  second  sections  of  the  Aet  of  March 
3,  1837. 

Upon  the  strictest  principles  of  the  law  of 
evidence,  the  plaintiff  below  was  entitled  to 

?rove  what  the  original  drawing  really  was. 
'he  original  being  lost,  the  next  best  evidenoe 
of  it  was  an  exact  copy,  proved  to  be  accurate. 

This  proof  would  have  been  admissible  and 
proper,  irrespective  *of  the  Act  of  1887,  (*4f4 
and  whether  the  copy  so  offered  was  a  record 
of  the  patent  office  or  not.  Suppose  the  Act  of 
1837  had  never  been  passed,  and  the  plaintiff 
had  proved  the  destruction  of  the  original 
drawing,  he  might  have  produced  upon  the 
trial  a  copy  of  it;  and  after  proof  that  it  wu 
a  true  copy,  he  would  have  entitled  himself  tt 
read  it  in  evidence. 

But  there  can  be  no  reasonable  doubt  that 
the  corrected  drawing,  filed  on  the  27th  of 
March,  1844,  was  properly  received  by  the 
patent  office,  and  that  an  authenticated  copy 
thereof  was  admissible  as  evidence  under  the 
provisions  of  the  Act  of  1837. 

That  act  was  remedial  in  its  character;  Ks 
object  was  to  restore  the  records,  and  to  repair 
the  loss  occasioned  by  the  fire.  To  that  end, 
it  was  of  the  highest  public  importanoe  that 
the  specifications  and  drawings  snould  be  cor- 
rectly and  accurately  restored.  To  have  re- 
ceived imperfect  or  inaccurate  copies  would 
have  increased,  and  not  have  remedied,  the 
mischief,  and  to  assert  that  the  patent  office 
had  exhausted  its  power  to  restore  models  and 
drawings  by  the  reception  of  what  were  not 
copies  or  true  representations  of  the  original! 
would  be  to  give  a  construction  to  the  statute 
that  would  defeat  its  object. 

The  first  section  declares,  "that  it  shall  be 
the  duty  of  the  commissioner  to  cause  the 
copies  offered  by  the  patentee,  or  any  authenti- 
cated copy  of  the  original  record,  specificatim, 
or  drawmg,  which  he  may  obtain,  to  be  tras- 
scribed,"  etc.  It  is  not  only  within  the  powen 
of  the  department  to  receive  corrected  draw- 
ings or  models,  in  place  of  those  that  prove  to 
be  inaccurate  or  imperfect,  but  it  is  the  duty  of 
the  commissioner  to  obtain  exact  substitutei 
for  the  originals,  if  possible;  and  if  those  al- 
ready filed  are  shown  to  be  erroneous,  imper- 
fect, or  untrue  delineations  of  the  originals,  it 
la  the  duty  of  the  commissioner  to  replace  them 
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with  corrected  copies.  In  this  way  only  can 
the  objects  of  the  act  be  accomplished.  To  de- 
ny this  power  would  be  to  perpetuate  errors. 

VI.  The  court  below  properly  refused  to 
charee  the  jury  that  the  defendants  were  not 
entitled  to  a  yerdict,  if  they  were  satisfied  that 
no  propelling  wheels  were  made  between  the 
27th  of  Mardiy  1844,  and  the  commencement  of 
the  suit. 

The  defendants  excepted  to  the  charge  so  far 
only  as  it  did  not  adopt  the  prayer  insisted  on 
by  them. 

The  prayer  upon  this  point  insists  that  the 
defendants  were  entitled  to  a  verdict,  if  no 
wheels  were  made  by  them  after  the  27th  of 
March,  1844,  no  matter  how  often  they  had  in- 
fringed the  plaintiff's  patent  prior  to  that  date. 
It  assumes  that  all  persons  may,  with  impuni- 
ty, infringe  upon  all  or  any  patents  intermedi- 
ate between  the  destruction  by  fire  of  the  rec- 
465*]  ords  of  the  patent  *office,  and  the  com- 
plete restoration  of  them  under  the  act  of  1837. 
if  the  principle  contended  for  be  sound,  then 
the  patentee  has  no  remedy  for  willful  and  de- 
liberate violations  of  his  patent  committed  in- 
termediate the  destruction  of  the  records  of  the 
patent  office  and  the  complete  restoration  of 
them,  no  matter  how  public  and  notorious  the 
patent  may  have  become,  and  no  matter  how 
extensively  the  patent  may  have  been  published 
and  circulated  in  works  of  art  or  otherwise. 

This  principle  cannot  be  sound;  and  the  de- 
fendants' prayer  and  exception  raise  no  other 
question.  The  prayer  assumes  the  broad 
ground  that  there  is  no  liability  for  infringe- 
ments committed  prior  to  the  restoration,  not 
only  of  the  patent  itself,  but  of  the  drawings, 
and  that  the  patentee  is  not  entitled  even  to 
nominal  damages. 

The  patent,  m  the  present  case,  had  been  re- 
stored and  recorded  anew  long  before  the  27th 
of  March,  1844,  namely,  in  the  year  1841;  the 
recorded  copy  of  the  specification  and  claim  was 
correct,  and  disclosed  the  patentee's  right;  and 
vet  the  court  was  asked  in  effect  to  charge  the 
jury,  that  infringements  might  be  perpetrated 
with  impunity  at  any  time  after  the  fire,  and  at 
any  time  after  the  recording  anew  of  the  let- 
ters and  sdiedule,  until  the  27th  of  March,  1844. 

The  letters  patent  were  published  in  the 
Franklin  Journal  in  1834,  were  filed  anew  in 
1841,  and  of  themselves  were  sufficient  to  pro- 
tect the  patentee,  even  if  the  restoration  of  the 
drawing  had  been  imperfect. 

The  views  of  the  learned  judge  in  his  charge 
need  no  illustration;  he  charged  the  jury  as 
favorably  for  the  defendants  as  they  had  a 
right  to  request. 

The  complaint  of  the  counsel  for  the  plain- 
tiffs in  error,  that  the  court  left  the  question  of 
unreasonable  delay,  on  the  part  of  the  patentee, 
in  taking  measures  to  restore  his  records  to  the 
jury,  is  not  properly  urged,  upon  the  present 
writ  of  error,  bemuse — 

1.  It  is  not  one  of  the  five  points  that  the 
eourt  below  allowed  to  be  raised. 

2.  That  part  of  the  charge  was  not  excepted 
to  at  the  trial,  and,  on  the  contrary,  the  excep- 
tion was  limited  to  the  point  taken  in  the  de- 
fendant's prayers. 

8.  Even  if  this  point  were  properly  before 
the  court,  it  is  clear  that  the  question  whether 
thm  patentee  had  been  guilty  of  unreasonable 
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delay  and  neglect  in  restoring  the  records  was 
a  question  of  fact  upon  the  evidence  then  be- 
fore the  court. 

It  was  a  question  of  fact,  submitted  to  the 
jury  for  the  benefit  of  the  defendants  below; 
for  if  there  had  been  such  neglect  or  delay,  the 
court  instructed  the  jury,  tluit,  if  the  defend- 
ants *had  innocently  made  the  patented  [*4f6 
article,  it  would  be  a  fair  ground  for  a  mitiga- 
tion of  the  rule  of  damages,  if  not  for  the  with- 
holding them  altogether. 

The  charge  was  as  favorable  to  the  defend- 
ants as  the  law  and  the  evidence  would  permit. 

Mr.  John  0.  Sargeant,  for  the  plaintiffs  in 
error  in  reply  and  conclusion: 

It  is  objected  to  the  first  point  raised  by  the 
counsel  for  the  plaintiffs  in  error,  that  it  is  not 
properly  presented  to  the  court,  though  it  is  ad- 
mitted to  arise  upon  the  record.  The  argument 
is,  that  the  court  below  intended  to  restrict  the 
plaintiffs  to  the  consideration  of  certain  speci- 
fied questions.  True  it  is,  that  the  court  struck 
out  from  the  bill  of  exception  several  points  on 
which  the  plaintiffs  relied;  but  the  object  of  the 
court  in  so  doing  is  misapprehended.  It  was 
the  purpose  of  the  court  merely  to  disembarrass 
and  relieve  the  record  of  objections  which  they 
considered  ill-taken,  and  the  discussion  of  which 
the^  deemed  unnecessary.  That  besides  this 
limitation,  of  which  the  plaintiffs  have  not 
complained,  it  was  the  intention  of  the  court  to 
cut  them  off  from  their  right  of  dealing  with 
this  record  according  to  law,  is  not  to  be  pre- 
sumed or  implied.  No  doubt  whatever  is  en- 
tertained by  the  counsel  for  the  plaintiffs  that 
the  objection  is  well  raised  on  the  record,  and 
that  it  is  fatal  to  the  defendant's  claim. 

I.  The  point  made  is,  that  the  defendant  in 
error  has  no  patent  for  an  improved  spiral  pad- 
dle wheel. 

The  learned  counsel  for  the  defendant  is  mis- 
taken in  supposing  that  the  argument  of  plain- 
tifiTs  counsel  proceeds  upon  the  idea  that  the 
letters  patent  and  the  specification  are  not 
parts  of  the  same  instrument.  The  specifica- 
tion forms  a  part  of  the  patent,  and  they  are  to 
be  construed  together,  but  construed  with  refer- 
ence to  the  fundamental  principle  of  interpre- 
tation, Quoties  in  verbis  nulla  ambiguitas,  ibi 
nulla  expositio  contra  verba  fienda  est- -or,  as 
it  is  sometimes  laid  down  in  the  books,  '^o 
construction  shall  be  made  contrary  to  the  very 
express  words  of  a  grant." 

In  construing  this  instrument,  we  must  look 
to  the  situation  of  the  parties,  and  the  mode  in 
which  it  was  prepared.  The  formal  letters 
patent  speak  the  language  of  both  parties.  In 
the  instrument  of  grant,  there  is  nothing  equiv- 
ocal or  ambiguous.  It  is  not  capable  of  being 
misunderstood.  No  ingenuity  can  extort  a 
double  meaning  from  iL  Mr.  Emerson  made 
oath  that  he  was  the  inventor  of  an  improve- 
ment in  the  steam  engine;  solicited  a  patent 
for  said  improvement;  received  a  patent  re- 
citing the  exclusive  privileges  vested  in  him  in 
said  *improvement,  and  making  the  de-  [*409 
scription  of  said  improvement  contained  in  the 
schedule  annexed  a  part  of  his  patent.  All 
this  must  be  taken  as  absolute  truth.  Tlie 
patentee  claiming  under  this  instrument  is 
bound  by  its  recitals,  and  estopped  from  deny- 
ing anything  that  it  alleges.  The  letters  pat- 
ent, in  fact,  are  the  joint  production  of  tho 

ftV 


407 


SUPREICK  GOUIT  OF  THE  UlVmBD  STATES. 


1848 


grantor  and  grantee.  The  Secretary  of  State 
adopted  the  description  of  his  improvement 
which  the  grantee  furnished  in  his  petition. 
The  entitling  of  the  schedule  is  debatable 
ground.  This  may  haye  been  the  work  of  the 
grantee  alone,  or  of  a  clerk  in  the  department. 
In  either  event,  it  indicates  the  intention  of  the 
parties,  and,  as  if  to  exclude  the  possibility  of 
the  grantee's  taking  an  exclusive  privilege  to 
any  other  thing  than  that  contemplated  and 
expressed  in  the  patent,  the  heading  or  title  of 
the  schedule  recites,  in  effect,  that  said  schedule 
is  made  a  part  of  the  patent,  so  far  as  it  con- 
tains a  description  of  the  improvement  in  the 
steam  engine,  and  no  farther. 

The  language  of  the  parties  indicates  plainly 
enough  what  was  intended  to  be  granted,  and 
what  was  actually  granted.  Then  comes  the 
descriptive  part  oi  the  schedule,  or  the  specifi- 
cation, in  the  words  of  the  grantee  alone.  This 
contains  a  particular  description  of  the  im- 
provement in  the  steam  engine  secured  by  the 
patent.  It  then  describes  an  application  of  this 
improved  engine  to  turn  the  capstan  on  the 
deck  of  a  vessel;  and  an  improved  spiral  paddle 
wheel,  alleged  to  differ  materially  from  those 
previously  essayed.  Now,  the  ground  taken 
oy  the  counsel  who  opened  this  case  is  simply 
this,  that  Mr.  Emerson  cannot,  by  the  intro- 
duction of  new  matters  in  his  specification, 
make  his  patent  operate  as  a  grant  for  the  im- 

}>rovement  mentioned  in  his  petition,  oath,  and 
etters;  and  also  as  a  patent  for  other  things 
not  mentioned  in  such  petition,  oath,  and  let- 
ters. It  is  respectfully  submitted,  that  such  is 
slearl^  the  law. 

It  IS  presumed  that  there  is  no  difficultv  in 
the  court's  taking  judicial  notice  of  anything 
involved  in  the  construction  of  a  patent,  which 
a  ludge  at  nisi  prius  would  know  without  the 
aid  of  a  jury.  If  this  view  is  correct,  the  court 
will  know  that  an  improved  steam  engine  is  not 
an  improved  paddle  wheel,  and  was  not  at  the 
time  this  patent  was  issued.  This  being  so,  the 
improved  spiral  paddle  wheel  is  not  only  not  in 
terms  included  in  this  patent,  but  is  by  legal 
implication  as   absolutely  excluded  from   the 

Stent  as  if  it  were  excluded  in  express  terms, 
the  fair,  natural,  obvious  interpretation  of 
this  grant,  collecting  its  meaning  from  the 
terms  used  in  it,  understood  in  their  plain,  or- 
dinary, and  popular  sense,  the  improved  steam 
engine  is  the  subject,  and  the  sole  subject,  of 
408*]  Mr.  Emerson's  ^patent.  Apply  these 
principles,  which,  in  the  language  of  a  learned 
and  eminent  judge,  furnish  a  "rule  of  construc- 
tion which  applies  to  all  instruments,"  and 
they  establish  beyond  a  question  that  Mr.  Emer- 
son has  no  grant  for  an  exclusive  privilege  in  a 
spiral  paddle  wheel. 

And,  first,  because  the  force  of  the  schedule 
is  thus  restrained  in  express  terms  by  the  pat- 
ent, and  these  terms  are  the  language  of  both 
parties.  Again,  because  the  language  of  the 
schedule   is   throughout   the   language   of  the 

S antes  alone,  and  binds  the  grantor  only  so 
r  as  it  has  been  expressly,  or  by  necessary 
implication  adopted  by  him.  Now,  the  duty  of 
the  Secretary  of  State,  under  the  Act  of  1793, 
was  purely  ministerial.  He  took  no  such  ju- 
dicial oo^^izance  of  specifications  as  is  now 
rigidly  exercised  by  the  commissioner  of  pat- 
ents. The  grantee  might  have  included  many 
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distinct  machines  in  hfs  schedule,  and  the  Sec- 
retary of  State  was  not  called  upon  to  notice 
the  fact,  did  not  notice  it,  and  could  not  have 
prevented  it.    The  patent  was  within  his  con- 
trol, and  the  schedule  so  far  as  it  was  made  « 
part  of  the  patent,  but  not  otherwise.   He  could 
so  far  restrict  it  as  to  limit  its  effect  to  the  de- 
scription of  the  thing  patented,  and  to  that  ex- 
tent he  did  in  fact,  in  express  terms,  limit  it. 
Beyond  this  he  had  no  jurisdiction.    The  same 
is  true  of  the  Attorney-General.    It  was   his 
duty  merely  to  see  that  the  patent  purported  to 
embrace  but  one  improvement,  and  that  the 
specification  was  signed  by  the  patentee,  and 
attested  by  two  witnesses.    His  duty  was  then 
discharged,  and  he  certified  to  the  patent's  be- 
ing conformable  to  law.    Now,  is  it  not  against 
reason,  and  therefore  against  law,  to  say  that 
such  a  schedule,  made  by  the  ^antee  alone, 
and  not  examined  by  the  grantor,  is  in  any  other 
respect,  and  to  any  greater  extent,  operative  in 
conferring  exclusive  privileffes,  than  it  is  made  so 
by  the  mutual  assent  of  the  parties,  expressed 
in  their  common  and  joint  language   in  the 
patent  itself?    Can  such  recklessness  and  im- 
providence in  the  issue  of  its  grants  as  a  differ- 
ent construction  would  establish  be  attributed 
to  any  government  7    If  the  schedule  had  con- 
tained the  specification  of  a  spiral  paddle  wheel 
alone,  would  it  have  been  patented  under  the 
terms  of  this  grant?    WoiUd  the  patentee  in 
that  case  have  complied  with  that  provision  of 
the  statute  of  1793  which  re<]uired  nim  to  "re- 
cite" his  invention  in  his  petition?    Would  his 
oath  to  the  invention  of  an  improved  steam  en- 
gine then  have  covered  the  invention  of  a  spir- 
al paddle  wheel  ?    And  if  not  in  that  case,  why 
in   this?    Does   the   mere    fact    of   describing 
the  improved  steam  engine  in  the  schedule  in- 
corporate in  this  patent  an  improved  paddle 
wheel,  which  would  not  have  been  incorporated 
if  the  improved  steam  engine  had  been  omitted 
'altogether?    If  such  is  the  construe-   [*469 
tion  to  be  put  upon  these  instruments,  the  sec- 
retary might  as  well  have  issued  his  letters 
patent  in  blank,  and  suffered  individuals  to  fill 
them  up  at  their  pleasure.    The  petition,  the 
oath,  the  description,  the  grant,  the  signing  by 
the  secretary  and  President,  the  reference  to 
the    Attorney-General,    were    all    supcrlluoua. 
But,  say  the  counsel  for  the  defendant  in  error, 
the  schedule  is  a  part  of  the  patent,  and  if  the 
schedule  contains  a  description  and  claim  of  a 
machine,  that  machine  becomes  the  subject  of 
the  exclusive  privileges  granted  by  the  patent, 
just  as  much  as  if  the  inventor  had  petitioned 
for,  sworn  to,  paid  for,  and  received  a  patent  for 
the  same.    This  understanding  of  the  matter 
would  have  been  a  very  convenient  one  for  a 
patentee  under  the   law  of   1793,  because    it 
would  have  enabled  him  to  include  in  his  let- 
ters the  inventions  of  others,  without  incurring 
the  penalties  of  perjury;  and  as  many  of  them 
as  he  pleased  at  the  expense  of  a  single  fee. 
With  all  deference,  but  with  all  confidence,  it 
is  repeated,  that  the  schedule  is  so  far  a  part 
of  the  patent  as  it  contains  a  description  of  the 
thing  patented,  and  no  farther.    It  is  the  de- 
scription  of   the   improvement   patented   con- 
tained  in  the  schedule,  which  is  the  specifica- 
tion that  forms  a  part  of  the  patent.    It  is  In 
this  view  that  the  language  of  the  court  is  to  b« 
applied,  when  they  say  that  the  specification  %^ 

Howard  #« 


1848 


HOM  R  AL.   T.   EXBflOV. 


469 


a  part  of  the  patent,  and  that  the  whole  !i  to  be 
takan  together,  and  construed  aa  one  instru- 
meni.  Ab  a  j^eneral  thing,  under  the  law  ol 
1793,  the  schedule  contained  only  such  a  speci- 
fleation;  in  contemplation  of  law  it  never  can 
contain  any  other ;  if  it  ccmtains  anything  more, 
the  excess  is  surplusage.  If  it  does  not  vacate 
the  patent,  it  is  at  least  inoperative — it  cannot 
enlarge  the  grant. 

On  the  English  cases  there  would  be  no  doubt 
on  this  point.  For  the  non-conformity  between 
the  title  in  the  patent  and  the  description  in  the 
specification,  the  patent  would  be  declared  void 
on  two  grounds:  1st.  For  the  false  suggestion 
in  the  petition.  2d.  For  the  claim  in  the  speci- 
fication of  an  improvement  not  within  the  true 
meaning  and  extent  of  the  grant. 

Either  of  these  objections  would  render  a 
patent  in  England  absolutely  void.  let.  Be- 
cause the  crown  has  been  deceived.  2d.  Be- 
cause the  inaccurate  title  is  calculated  to  de- 
ceive the  public. 

These  consequences  flow,  not  from  any  spe- 
cial provision  in  the  English  patents  or  stat- 
utes, but  from  principles  of  the  common  law 
applicable  to  all  public  grants.  These  prin- 
ciples apply  with  equal  force  to  public  grants 
of  the  United  States,  unless  there  is  scmie  pro- 
vision in  our  patents  as  issued,  or  in  our  stat- 
470*]  utes  *on  this  subject,  rendering  them 
inapplicable.  It  is  submitted,  with  all  defer- 
ence, that  no  such  provision  can  be  found,  and 
that  the  reasons  for  sustaining  them  in  their 
full  effect  are  stronger  under  the  system  estab- 
lished by  our  act  of  1793,  than  under  the  En- 
glish system. 

[The  remainder  of  the  argument  upon  this 
head  is  omitted.] 

II.  It  is  again  objected  by  the  counsel  for  the 
defendant  in  error,  that  there  is  nothing  in  the 
exception  to  the  ruling  of  the  court  in  regard 
to  the  inserticm  of  several  claims  for  distinct 
ind  separate  machines  in  the  specification. 

The  case  of  the  defendant  is  obviously  very 
much  distressed  by  this  point,  and  his  counsel 
protest  strongly  Uiat  the  inventions  described 
exhibit  a  "mechanical  unity,"  being  all  a  means 
ot  propelling  vessels.    To  maintain  this  propo- 
a'tion  th^  resort  to  a  very  extraordinary  me- 
ebanical  discussion,  to  show  that,  by  means  of 
the  capstan,  without  regard  to  the  motive  pow- 
er of  the  engine,  they  could  propel  a  vessel.    If 
tb  18  be  so,  and  the  counsel  should  present  their 
tr^g^unent  to  the  commissioner  of  patents  in  the 
sb&pe  of  a  specification,  they  miffht  readily  ob- 
tain a  Pfttent  for  it  if  a  new  and  useful  inven- 
tion.   They  think,  if  a  vessel  with  Mr.  Emer- 
BOTx's  machinery  on  board  should  be  becalmed, 
wit^hout  fuel,  that,  by  applying  "the  motive 
po-w^er"  by  manning  the  capstan,  motion  would 
tbereby  be  communicated  to  the  propeller.    The 
answer  to  this  is,  that  no  such  application  is 
oontem plated  by  the  patentee;  and  to  arrive  at 
it  the  learned  counsel  is  compelled  to  sever  and 
destroy  his  mechanical  unify,  by  leaving  the 
steam  engine  useless  for  the  want  of  fuel. 

The  question  is  now,  for  the  first  time,  dis- 
tinctly presented  to  this  tribunal,  and  the  doc- 
'       trine  on  this  subject  is  to  be  settled  by  the 
I       judgment  of  the  court  in  this  case.     It  is  a 
qu^tion  of  no  inconsiderable  public  importance, 
ind  it  is  desirable  that  it  should  be  adjudicated 
on  plain  and  substantial  grounds.    All  inven- 
ts Ii.  eO. 


tlons  are  supposed  to  conduce  more  or  less  to 
one  common  object,  to  wit,  the  benefit  of  the 
public.  This  o(»nmon  purpose  is  probably  too 
remote  to  sustain  the  introduction  of  all  man- 
ner of  inventions  into  the  same  patent;  but,  for 
all  practical  purposes,  it  is  precisely  as  ap- 
proximate and  tenable  as  the  common  purpose 
claimed  for  the  patentee  in  this  case. 

It  is  most  humbly  submitted,  that  the  doc- 
trine of  this  court,  as  suggested  in  Evans  t. 
Eaton,  is  the  true  doctrine  on  this  subject. 
"On  the  general  patent  law  a  doubt  might  well 
arise  whether  improvements  on  dififerent  ma- 
chines could  regularly  be  comprehended  in  the 
ssme  patent,  so  as  to  give  a  right  to  the  ex- 
clusive use  of  the  several  machines  separately, 
as  well  as  a  right  to  the  exclusive  use  of  those 
machines  in  combination."  *This  Ian-  [^471 
guage  obviously  contemplates  a  case  in  which 
the  machines  patented  might  be  used  in  com- 
bination; and  the  whole  force  of  Mr.  Jus- 
tice Marshall's  very  sound  and  pregnant  sug- 
gestion is  destroyed  the  moment  the  converse 
of  the  proposition  is  established,  namely,  that 
when  machines  are  capable  of  being  used  in 
combination,  then  any  number  of  them  may 
be  united  in  the  same  patent.  The  language 
of  the  court  in  the  case  cited  applies  only  to 
the  case  where  the  machines  in  question  are 
capable  of  acting  together;  withdraw  such 
cases  from  the  operation  of  the  principle  pro- 
pounded by  the  court,  and  there  is  an  end  of 
it.  And  yet  this  doctrine,  as  laid  down  by  the 
court  in  that  case,  is  daily  acted  upon  by  the 
patent  office,  under  the  Act  of  1836;  and  if  it 
is  materially  shaken  or  qualified,  the  revenues 
of  the  department  will  be  very  seriously  dimin- 
ished. 

The  suggestion  in  Evans  v.  Eaton,  on  this 
point,  was  much  considered  in  Barrett  v.  Hall, 
and  it  may  be  said  that  no  cases  on  record  pre- 
sent more  masterly  expositions  of  the  princi- 
ples of  patent  law  which  they  discuss.  Wyeth 
V.  Stone  stands  on  the  extreme  verge  of  sound 
principle;  but  there  the  two  instruments  were 
m  fact  but  part  of  one  and  the  same  machine. 
The  instruments  contemplated  in  that  case 
formed  a  compound  machine  for  cutting  ice. 
They  were,  in  fact,  but  parts  of  one  and  the 
same  instrument.  Two  things  cannot  be  read- 
ily imagined  more  absolutely  distinct  and  sep- 
arate instruments,  than  a  steam  engine  and 
a  paddle  wheel.  A  steam  engine  is  employed 
to  give  motion  to  every  manner  of  machinery. 
A  paddle  wheel  may  be  turned  by  horse  power, 
or  man  power,  or  windmill  power,  as  well  as 
by  a  steam  engine.  Here  the  engine  is  the 
motive  power;  the  wheel  is  the  thing  moved. 
The  engine  might  be  well  employed  to  move 
anything  else;  the  wheel  might  well  be  put  in 
action  by  any  other  motive  power.  They  are 
as  distinct  and  separate  as  cause  and  eflTect, 
and  cannot  be  united  in  one  patent,  except  upon 
principles  that  would  entirely  nullify  the  rule 
of  law  laid  down  in  Evans  v.  Eaton  and  Bar- 
rett V.  Hall,  and  admit  of  the  introduction  in 
the  same  patent  of  entirely  distinct  and  sepa- 
rate machines. 

It  is  suggested,  that  a  different  doctrine  from 
that  contended  for  by  the  plaintiffs  prevails  in 
England.  We  have  cited  no  English  authori- 
ties on  this  point.  It  arises  on  our  own  stat- 
utes, and  }B  so  rested  by  Mr.  Justice  MarshalU 
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There  is  no  hardship  in  the  rule  contended 
lor.  In  no  other  way  can  the  subject  matter 
of  an  invention  be  distinctly  brought  out,  so  as 
to  warn  the  public  against  undesigned  infringe- 
ments. If  several  machines  can  be  mixed  up 
in  one  specification,  and  several  improvements 
on  each,  and  then  patented  in  the  name  of 
472*]  *one  of  those  machines,  it  is  respect- 
fully, but  earnestly,  insisted,  that  the  patent 
office  cannot  fail  to  become  the  source  of  more 
oppression  and  outrage  than  will  be  long  toler- 
ated by  a  people  who  are  masters  of  their  own 
institutions.  Under  such  an  understanding  of 
the  law,  letters  patent  will  be  regarded  bv  the 
public  as  mere  charters  of  iniquity,  and  the 
whole  system  must  be  swept  away.  It  must  be 
as  impracticable  to  sustain  such  an  iusMtution 
in  the  United  States  is  it  would  be  to  establish 
the  Inquisition  here,  or  vest  in  the  government 
those  odious  prerogatives  the  abuse  of  which 
lead  to  the  English  statute  of  monopolies. 

It  is  most  humbly  submitted,  then,  that,  on 
the  authorities  and  on  the  reason  of  the  case, 
there  was  error  in  the  charge  of  his  honor,  the 
circuit  judge,  that  ''the  objection  that  the 
patent  embraces  several  distinct  discoveries  is 
untenable." 

III.  Counsel  for  the  defendant  in  error  can- 
not perceive  bv  what  course  of  argument  this 
"patent"  can  be  shown  to  be  too  broad  upon 
its  face.  We  are  embarrassed  somewhat  in  rea- 
soning upon  this  case,  because  it  is  an  anom- 
aly. This  is  the  first  attempt  on  record  to 
sustain  a  grant  of  an  exclusive  privilege  by 
virtue  of  letters  patent  which  contain  no  al- 
lusion whatever  to  the  alleged  subject  matter 
of  the  privilege  which  is  set  up  under  them. 
We  repeat,  and  to  this  point  pray  the  special 
attention  of  the  court,  that,  among  the  man^ 
hundred  patent  cases  that  have  been  adjudi- 
cated in  this  country  and  in  England,  not  one 
such  case  is  reported.  In  discussing  analogies, 
therefore,  we  must  waive  for  the  time  the 
great  diflference  between  this  and  all  other 
cases,  arising  from  the  fact  that  the  patent  be- 
fore us  contains  no  grant  of  an  exclusive  privi- 
lege in  a  spiral  paddle  wheel. 

Plaintiffs'  counsel  do  not  allege,  therefore, 
that  this  patent  is  too  broad  upon  its  face.  It 
is  as  broad  upon  its  face  as  the  law  will  allow. 
It  is  broad  enough  to  cover  an  improved  steam 
engine,  and  no  more  broad.  It  is  made  void 
by  attempting  to  include  more  in  the  specifica- 
tion than  is  included  in  the  grant,  and  more 
in  the  claim  than  is  shown  to  be  of  the  paten- 
tee's invention.  The  objection  of  plaintiffs' 
counsel  is,  that  the  claim  is  broader  than  the 
invention. 

The  claim  is  for  the  entire  spiral  paddle 
wheel,  constructed  and  operating  as  set  forth; 
and  more  than  that,  it  is  for  such  a  machine 
"not  confined  to  precise  forms  or  dimensions, 
but  varied  as  experience  or  convenience  may 
dictate,  whilst  the  principle  of  action  remains 
unchanged,  and  similar  results  are  produced 
by  similar  means." 

Here  is  a  claim  for  the  entire  wheel,  to  be 
varied  as  the  inventor  may  see  fit  to  vary  it, 
473*]  and  for  every  other  wheel  operating  *on 
the  same  principle,  and  producing  similar  re- 
sults by  similar  means.  It  is  a  claim,  as  broad 
Mnd  distinct  as  language  can  make  it,  for  the 
Bpiral  propelliag  wheel,  and  every  part  of  it, 


and  for  liberty  to  vary  it  in  form  as  the  invent^ 
or  pleases,  as  long  as  a  similar  result — to  wit, 
the  propulsion  of  vessels — is  produced  by  simi- 
lar means — to  wit,  by  a  spiral  wheel.  The  re- 
sult contemplated  is  propulsion;  the  meana  or 
instrument  is  a  spiral  wheel,  of  such  form  as 
experience  or  convenience  may  induce  the  in- 
ventor to  make,  without  changing  the  principle 
of  action.  Such  is  the  claim;  and  if  tiie  claim 
is  a  valid  one,  no  man  can  effect  the  propulsion 
of  a  vessel  on  the  principle  of  action  con- 
templated by  a  spiral  wheel,  without  invading 
Mr.  Emerson's  claim. 

But,  while  such  is  the  claim  with  which  Mr. 
Emerson  arms  himself,  and  goes  out  among 
men,  as  Lord  Kenyon  expressed  himself  in  a 
similar  case,  "hanging  terrors  over  the  un- 
learned," when  we  come  to  examine  the  speci- 
fication of  his  wheel,  we  find  an  implied  ac- 
knowledgment that  it  is  only  an  improve- 
ment, and  merely  an  implied  acknowledgment. 
He  speaks  of  an  "improved  spiral  paddle 
wheel,"  leaving  the  unavoidable  inference,  that 
he  has  improved  the  ordinary  paddle  wheel  bj 
making  it  spiral,  and  that  the  spiral  feature — 
or,  as  he  subsequently  describes  it,  his  spiral 
trough — is  the  only  material  part  of  his  Im- 
provement. 

Here  is  the  old  defect,  that  has  been  deeided 
over  and  over  again  to  be  fatal — the  invention 
of  an  improvement,  and  the  claim  of  the  whole 
machine.  No  ingenuity  can  withdraw  this 
case  from  that  large  class  of  cases  in  which  the 
rule  we  contend  for  has  been  laid  down  with  a 
distinctness  that  cannot  be  mistaken,  and  ap- 
plied with  a  wise,  uniform,  and  unrelenting 
firmness.  The  courts  say,  that  no  man  shall 
give  that  false  color  to  his  claim  which  may 
enable  him  to  "hang  terrors  over  the  unlearn- 
ed." The  case  before  the  court  is  Jessop's  case, 
where  the  patent  was  for  the  whole  watch,  and 
the  invention  of  a  particular  movement.  It  is 
the  case  presented  in  Williams  v.  Brodie,  where 
the  invention  was  an  improvement  on  a  stove, 
and  the  patent  for  the  whole  stove.  It  runs 
on  all  fours  with  Cross  v.  Huntley,  where  the 
invention  was  of  an  improvement  m  the  wash- 
ing machine,  and  the  claim  was  for  the  whole 
machine;  where  the  court  did  not  hesitate,  in 
an  action  where  the  patent  came  up  collater- 
ally, to  declare  it  void.  It  is  Bovile  t.  Moora 
where  the  patent  for  an  improvement  on  ^ 
lace  machine  was  held  void,  because  the  claii^ 
was  for  the  whole  machine,  though  a  consider  ^ 
able  part  of  it  had  been  long  in  use. 

There  is  no  matter  of  fact  to  be  found,  ^^ 
order  to  bring  out  this  defect,  that  the  law  m^^ 
be  applied  to  it.    *It  lies  on  the  face  of  [*4^^ 
the  specification.    Jessop,  Williams,  Cross,  %]|^ 
Bovile  showed  that  they  had  invented  improve 
ments,     and     claimed    the    entire    nuumiiic^ 
Emerson  suggests  that  he  has  invented  an  1^. 
provement,    and    claims    the    entire    machine. 
Where  is  the  difference?     What  subtlety  em 
distinguish    between    these   cases?     And  wl^ 
should   we   seek   to   establish   thin,   fine,  sa^ 
subtle  distinctions,  in  a  case  where  Uie  poliej* 
of  the  law  is  so  plain,  obvious,  and  honest,  and 
where  the  nreat  end  to  be  attained  is  to  preveisC 
patentees  from  "hanging  terrors  over  the  us* 
learned?" 

These  cases,  it  may  be  said,  are  not  binding 
authorities  upon  this  court.    They  are  not  mt^ 
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died.  No  weight  is  claimed  for  them  beyond 
that  which  ihej  derive  from  their  intrinsic 
good  sense  and  sound  reason.  Their  authority, 
as  well  considered  decisions,  has  never  been 
iudicially  disturbed  or  questioned.  But  there 
IS  a  case  of  controlling  authority — ^that  of  Evans 
T.  E^ton — sustaining  the  doctrine  for  which  we 
eontend  to  its  full  extent.  To  this  case  I 
shall  have  occasion  again  to  refer,  in  consider- 
ing the  fourth  head  of  the  argument  of  the 
learned  counsel  for  the  defendant,  to  which  I 
now  pass. 

IV.  The  fourth  point  discussed  by  the  learn- 
ed ootmsel  for  the  defendant  touches  the  second 
prayer  made  to  the  court  below. 

Plaintiffs  contend  that  Mr.  Emerson's  speci- 
fication does  not  define  with  precision  the  na- 
ture and  extent  of  the  alleged  improvement  in 
the  spiral  paddle  wheel,  but  describes  the  whole 
machine,  and  claims  the  whole  as  improved, 
without  distinguishing  the  new  from  the  old. 
A   patent  with  such  a  specification  cannot  be 
supported.     This  doctrine  rests  so  firmly  on 
th*  authoritative  decision  of  this  court,  that 
it  may  well  be  left  to  authority.     We  shall, 
the.^fore,  merely  allude  to  the  obvious  reason 
for  it  which  is  to  limit  the  exclusive  privilege 
to   the  actual   improvement,   and  disarm    the 
patentee  of  the  power  of  "hanging  terrors  over 
the  unlearned,"  and  practicing  upon  the  fear 
and  credulity  of  the  public,  bv  "'pretending  that 
his  invention  Is  more  than  what  it  really  is,  or 
different   from    its   ostensible   objects."     If   a 
patentee  can  mix  up  a  single  undefined   im- 
provement in  details  of  the  construction  and 
operation  of  an  old  machine,  and  then  claim 
the  whole  machine  constructed  and  operating 
in   the  manner  set  forth,  then  a  patent,  in- 
stead of  being  merely  the  reward  of  meritori- 
ous invention,  is  a  device  to  encourage  litiga- 
tion,   extortion,    and    fraud.     Such    a    patent 
shifts  its  grounds  at  every  trial,  changes  its 
oolor  according  to  the  aspect  in   which  it  is 
presented  or  met,  and  adapts  itself  with  a  fatal 
elasticitv  to  the  length  and  breadth  of  the  evi- 
dence which  happens  to  be  applied  to  it. 
475*]     *[The  remainder  of  the  argument  up- 
on this  head  is  omitted.] 

V.  Now,  with   regard   to  the  drawings.     It 
ippears   from   the   record    (p.   10),   that   two 
drawings   were   filed   by  Mr.   Emerson   in   the 
pstent  office,  under  the  Act  of   1837;   one  as 
early   as    1841,   which   was   refiled,    with    the 
plaintiff's  oath  to  its  correctness,  on  the  12th 
of    Pebruary,    1844,   and   the   other,   with   the 
tame  oath,  on  the  27th  of  March,  1844.     The 
second  drawing  was  the  one  produced  and  re- 
lied on  by  the  plaintiff  below  as  constituting, 
vitii  the  letters  patent,  that  certified  copy  of 
tKe  renewed  record  in  the  patent  office  which 
tKe  second  section  of  the  act  last  cited  makes 
tbe  only  proof  of  the  alleged  patent  admissible 
In   any  judicial  court  of  the  United  States. 

The  learned  counsel  for  the  defendant  in  er- 
ror suggest,  that,  after  the  original  drawing 
ras  destroyed  by  fire,  the  next  best  evidence 
of  it  was  an  accurate  copy  of  it,  offered  to  be 
proved  such.  It  is  submitted,  with  great  def- 
erence, that  a  drawing  of  Mr.  Emerson's  pad- 
dle wheel,  filed  in  March  to  lay  the  foundation 
0/  a  suit  in  April,  was  not  the  next  best  evi- 
dence of  the  alleged  original,  for  the  reason 
^^t     there    was   another   drawing,   previously 


filed  and  sworn  to,  which  was  something  more 
than  next  best  evidence  of  the  lost  original, 
being  made  by  statute  absolutely  the  only  evi- 
dence of  it  that  could  be  received  in  any  judi- 
cial court  of  the  United  States.  It  might,  in- 
deed, be  well  eoiitended,  that  the  first  filed 
drawing  did  not  at  all  partake  of  the  char- 
acter of  secondary  evidence.  It  became,  by 
force  of  the  statute,  to  all  legal  intent,  the  orig- 
inal drawing.  It  filled  the  place  of  the  orig- 
inal drawing  on  tiie  record,  being  verified  by 
the  same  oath,  vesting  the  same  rights,  con- 
strued in  the  same  way  as  part  of  the  specifi- 
cation, and  conclusive  proof  of  all  that  it  pur- 
ported to  prove,  until  it  should  be  rebutted. 
The  letters  patent  and  first  drawing  filed  by 
Mr.  Emerson,  under  the  first  section  of  the  Act 
of  1837,  became,  by  virtue  of  the  second  sec- 
tion, as  far  as  the  patentee  was  concerned, 
primary  evidence.  It  was  open  to  observation 
and  impeachment  to  all  the  rest  of  the  world; 
but  by  operation  of  the  statute,  in  connection 
with  well  established  principles  of  law,  it  was 
at  all  events  conclusive  upon  the  patentee.  The 
drawing,  therefore,  filed  on  the  27th  of  March, 
1844,  was  not  in  law  the  "next  best"  evidence 
of  Mr.  Emerson's  original  drawing,  because 
there  was  a  prior  drawing  filed  on  um  12th  of 
February,  which  the  statute  had  expressly  de- 
clared to  be  the  legal  original,  at  least  for  all 
purposes  of  liti^tion. 

[The  remainder  of  the  argument  upon  this 
head  is  omitted.] 

VI.  On  the  question  of  damages,  counsel  for 
the  defendant  insist  that  there  was  no  error  in 
the  charge  of  the  learned  judge,  that  "the 
damages  were  not  necessarily  confined  to  the 
*making  of  the  wheels  between  March,  [*478 
1844,  when  the  drawings  were  restored  to  the 
patent  office,  and  the  bringing  of  the  suit." 
Such  a  limitation  was  prayed  below,  and,  as  it 
was  supposed,  on  well  established  principles  of 
law  and  equity.  It  is  again  pressed,  with  all 
deference,  but  with  perfect  conviction,  that 
the  refusal  of  the  prayer  was  error,  for  which 
the  judgment  under  consideration  ought  to  be 
reversed. 

The  Patent  Act  contemplates,  that  everything 
to  be  done  by  an  inventor,  with  respect  to  his 
specification  and  drawings,  is  to  be  done  before 
the  patent  issues.  There  is  no  such  thing  as 
correcting  the  record  of  a  specification  or  draw- 
ing by  mere  substitution  of  some  other  speci- 
fication or  drawing.  After  the  patent  issues, 
the  patentee  cannot,  by  merely  depositing  a 
new  drawing,  on  any  plea  whatever,  make  It  ih 
part  of  his  patent,  or  any  evidence  whatever  oV 
his  invention,  as  originally  patented,  so  as  to 
cover  cases  of  alleged  infringement  prior  to 
such  change  in  the  record.  There  can  be  only 
one  motive  of  desiring  to  add  a  new  drawing, 
and  that  is,  to  remedy  a  defect  or  insufficiency 
in  the  original  drawing  or  specification,  or  to 
correct  the  same.  The  object  of  such  a  change 
can  never  be  merely  to  present  a  more  tasteful 
drawing,  or  a  drawing  more  agreeable  to  the 
eye,  or  more  in  conformity  to  pictorial  rules. 
Other  arts  than  the  fine  arts  induce  such  an  ap- 
plication. The  offer  to  file  a  new  drawing  is 
an  admission  on  the  part  of  the  patentee,  that 
his  new  drawing  covers  something  in  which 
the  original  drawing  is  defective  or  insufficient. 
Andy  under  these  circumstanQea,  whA.t  ds^*e.  \.V% 
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statute  Miy  t  That  the  |>atentee  muit  surrender 
his  patent,  and  that  a  new  patent  may  issue  in 
conformity  with  his  corrected  specification,  and 
thereafter  operate,  for  the  residue  of  the  orig- 
inal term,  on  the  trial  of  all  actions  there- 
aiter  commenced  for  causes  subsequently  ac- 
cruing, as  though  the  same  had  been  originally 
filed  in  such  corrected  form  before  the  issuing 
out  of  the  original  patent.  And  in  this  case, 
the  commissioner  is  not  bound  to  grant  such 
re-issue,  nor  can  he  grant  it  except  in  cases 
where  the  error  has  arisen  by  inadvertency, 
accident,  or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention.  Similar  proceed- 
ings may  be  had  in  regard  to  the  addition 
of  an  improvement.     (Act  of  1836,  sec.  13.) 

[The  remainder  of  the  argument  upon  this 
head  is  omitted.] 

It  is  respectfully  submitted,  then— 

1.  Because  the  defendant  in  error  has  no 
grant  of  exclusive  privilege  in  the  machine, 
which  is  the  subject  matter  of  the  present  con- 
^versy. 

2.  Because  he  could  not  in  law  receive  a 
ffrant  for  it,  as  one  of  several  distinct  machines 
in  the  same  patent. 

477*]  *3.  Because,  as  the  author  of  an  im- 
provement, he  could  not  take  out  a  valid  patent 
tor  the  whole  machine. 

4.  Because  he  has  not  in  his  specification 
distin^ished  between  the  old  and  new  parts  of 
his  alleged  improved  machine,  but  has  claimed 
the  whole  machine  as  improved. 

6.  Because  he  did  not  produce  in  evidence 
the  record  of  his  patent  which  the  law  had 
made  such,  but  another  record;  and, 

6.  Because  he  has  recovered  damages  for 
causes  of  action  accruing  previously  to  the  al- 
leged correction  of  his  record,  and  prior  to  the 
alleged  renewal  of  it  under  the  Act  of  1837. 

For  all  these  reasons,  and  for  others  raised 
upon  the  exceptions  and  record  in  this  cause, 
presented,  perhaps,  too  much  at  length,  but  not 
more  at  length,  in  the  view  of  counsel,  than 
their  public  importance  may  justify — ^that  the 
judgment  of  the  Circuit  Court  in  this  case 
ou^t  to  be  reversed. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  brought  under  some 
peculiarities  which  are  first  to  be  noticed. 

It  comes  here  by  virtue  of  the  17  th  section  of 
the  general  patent  law  of  July  4th,  1836.  6 
Statutes  at  Large,  124. 

/  That  section  grants  a  writ  of  error  from  de- 
cisions in  actions  on  patents,  as  in  ordinair 
cases,  and  then  adds  the  privilege  of  it  "in  all 
other  cases  in  which  the  court  shall  deem  it 
reasonable  to  allow  the  same."  This  was  doubt- 
less intended  to  reach  suits  where  the 
amount  in  dispute  was  less  than  $2,000,  on 
account  of  the  importance  of  the  points  some- 
times raised,  and  uie  convenience  of  having  the 
decisions  on  patents  uniform,  by  being  finally 
settled,  when  doubtful,  by  one  tribunal,  such  as 
the  Supreme  Court. 

The  judges  below,  in  this  case,  deemed  it 

reasonable,  that  only  a  certain  portion  of  the 

questions  raised  at  the  trial,  concerning  the 

vtLlidity  oi  the  patent,  should  come  hers,  and 

the  record  was  auLde  up  aoeordinglj. 


But  the  appellants  contend  for  their  right 
to  bring  here  all  the  questions  which  aroae  in 
the  case,  and  this  is  a  preliminary  point  to  be 
settled  before  going  into  the  merits.  The 
present  is  believed  to  be  the  first  writ  of  the 
kind,  which  has  given  occasion  for  settling  the 
construction  of  any  part  of  the  above  provi- 
sion; and  therefore,  without  tiie  aid  of  prece- 
dent, after  due  consideration  of  the  words  and 
design  of  the  statute,  we  have  come  to  the 
conclusion  that  the  position  of  the  plaintiflfs 
in  error,  in  this  respect,  is  the  correct  one,  and 
that  when  a  court  below  deem  it  "reasonable" 
to  allow  a  writ  of  error  at  all,  under  the 
discretion  vested  in  them  by  this  special  pro- 
vision, it  must  be  on  the  whole  case. 

*The  word  "reasonable"  applies  to  the  [*47S 
"cases,"  rather  than  to  any  discrimination  be- 
tween the  different  points  in  the  cases. 

It  may  be  very  proper  for  the  coiirt  below 
to  examine  those  points  separately  and  with 
care,  and  if  most  of  them  present  questions  of 
common  law  only,  and  not  of  the  construction 
of  the  patent  acts,  and  others  present  questions 
under  those  acts  which  seem  very  clearly  set- 
tled or  trifling  in  their  character,  not  to  grant 
the  writ  of  error  at  alL  It  might,  then,  weU 
be  regarded  as  not  "reasonable"  for  sndi 
questions,  in  a  controversy  too  small  in  amount 
to  make  the  writ  a  matter  of  right  to  persons^ 
if  standing  on  an  equal  footing  with  other 
suitors.  But  we  think,  from  the  particular 
words  used  rather  than  otherwise,  that  the  act 
intended,  if  the  court  allowed  the  writ  as 
"reasonable"  at  all,  it  must  be  for  the  whok 
case,  or,  in  other  words,  must  bring  np  tha 
whole  for  consideration. 

We  shall,  therefore,  proceed  to  examine  all 
the  questions  made  at  the  trial,  which  it  is  sup- 
posed are  relied  on,  and  are  now  before  us  on 
the  original  writ  and  a  certiorari  issued  since. 

Looking  to  the  declaration,  the  action  is  for 
a  violation  of  a  patent  for  an  "improvement  in 
the  steam  engine,  and  in  the  mode  of  propell- 
ing therewith  either  vessels  on  the  water  or 
carriages  on  the  land." 

The  evidence  offered  at  the  trial  was  a  pat- 
ent for  "a  new  and  useful  improvement  in 
the  steam  engine,"  "a  description  whereof  ii 
given  in  the  words  of  the  said  John  B.  Emer- 
son himself,  in  the  schedule  hereto  annexed, 
and  is  made  a  part  of  these  presents." 

In  the  schedule  annexed  is  described  fuUy 
what  he  says  he  invented,  viz.,  "certain  im- 
provements in  the  steam  engine,  and  in  ths 
mode  of  propelling  Uierewith  either  vessels  on 
the  water  or  carriages  on  the  land." 

The  first  question  arising  on  this  statement 
is,  whether  the  evidence  proves  such  a  patent 
as  is  set  out  in  the  writ  to  have  been  violated 
by  the  respondents. 

If  the  patent  is  to  be  ascertained  from  the 
letters  alone,  or  rather  from  what  is  sometimeft 
called  their  title  or  heading,  without  referenoe 
to  the  schedule  annexed,  the  evidence  is  on- 
doubtedly  defective,  as  the  writ  speaks  of  & 
patent  for  an  "improvement  in  the  steam  ea> 
gine  and  in  the  mode  of  propelling"  vesaels, 
etc.,  therewith,  while  the  letters  themselves,  in 
their  title  or  heading,  speak  only  of  a  patent 
for  "a  new   and   useful   improvement  m  tb^ 
steam  engine."    But  the  schedule  annexed  sad 
T«lexTed  to  for  further  description,  after  "inm- 
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imrrement  in  the  steam  enghte,"  adds,  "and  in 
tlie  mode  of  propelling  therewith*'  vessels,  etc 

It  can  hardly  be  doubted,  therefore,  that  the 
479*]  improvement  ^referred  to  in  the  writ 
and  in  the  letters  patent,  with  the  schedule  or 
specification  annexed,  was  in  truth  one  and 
the  same. 

Coupling  the  two  last  together,  they  oonsti- 
tote  the  very  thing  described  in  the  writ  But 
whether  they  can  properly  be  so  united  here, 
and  the  effect  of  it  to  remove  the  difficulty, 
have  been  questioned,  and  must  therefore  be 
further  cbcamined.  We  are  apt  to  be  misled, 
in  this  country,  by  the  laws  and  forms  bearing 
on  this  point  in  England  being  so  different  in 
some  respects  from  what  exist  here. 

There  the  patent  is  first  issued,  and  con- 
tains no  reference  to  the  specification,  ex- 
cept a  stipulation  that  one  shall,  in  the  re- 
ttuired  time,  be  filed,  giving  a  more  minute 
Mcription  of  the  matter  patented.  Webster 
on  Pat.  5,  88;  Godson  on  Pat.  6,  App.  It 
need  not  be  filed  under  two  to  four  months, 
in  the  discretion  of  the  proper  officer.  God- 
son on  Pat.  ^76. 

Under  these  circumstances,  it  will  be  seen 
that  the  patent,  going  out  alone  there,  must  in 
its  title  or  heading  be  fuller  than  here,  where 
it  goes  out  with  the  minute  specification.  But 
even  there  it  may  afterwards  be  aided,  and  its 
matter  be  made  more  dear,  by  what  the  speci- 
fication contains.  They  are,  says  Godson  on 
Pat.  108,  "connected  together,"  and  "one  may 
be  looked  at  to  understand  the  other."  See, 
also,  2  H.  Bl.  478;  1  Webst  Pat  R.  117;  8 
D.  k  E.  95. 

There,  however,  it  will  not  answer  to  allow 
the  specification,  fil^  separately  and  long  after, 
to  be  resorted  to  for  supplying  any  entire 
omission  in  the  patent;  else  something  mav  be 
thus  inserted  afterwards  which  had  never  been 
previously  examined  by  the  proper  officers,  and 
which,  if  it  had  been  submitted  to  them  in 
the  patent  and  examined,  might  have  pre- 
vented the  allowance  of  it,  and  which  the 
world  is  not  aware  of,  seeing  only  the  letters 
patent  without  the  specification,  and  without 
any  referenoe  whatever  to  its  contents.  3  Brod. 
k  Bingh.  6. 

The  whole  facts  and  law,  however,  are  dif- 
ferent here.  This  patent  issued  March  8th, 
1834,  and  is  therefore  to  be  tested  by  the  act  of 
Congress  then  in  force,  which  passed  February 
2lBt,  1703.    1  Statutes  at  Large,  318. 

In  the  third  section  of  that  act  it  is  expressly 
provided,  "that  every  inventor,  before  he  can 
receive  a  patent,"  "shall  deliver  a  written  de- 
scripti<m  of  his  invention,"  etc;  thus  giving 
priori tv  very  properly  to  the  specification  rather 
than  the  patent 

This  change  from  the  English  practice  ex- 
isted in  the  first  patent  law,  passed  April  10th, 
1790  (1  Statutes  at  Large,  109),  and  is  retained 
in  the  last  Act  of  Congress  on  this  subject 
passed  July  4th,  1836  (6  Statutes  at  Large, 
119). 

It  was  widely  introduced,  in  order  that  the 
officers  of  the  government  might  at  the  outset 
480*]  have  ben)re  them  full  means  to  ^examine 
and  understand  the  claim  to  an  invention  bet- 
ter, and  decide  more  judiciously  whether  to 
grant  a  patent  or  not,  and  might  be  able  to 
give  to  the  world  fuller,  more  aecurate,  and 


early  descriptions  of  it  than  would  be  possible 
under  the  laws  and  practice  in  England. 

In  this  country,  then,  the  specification  being 
required  to  be  prepared  and  filed  before  the 
patent  issues.  It  can  well  be  referred  to  therein 
in  extenso,  as  containing  the  whole  subject 
matter  of  the  claim  or  petition  for  a  patent, 
and  then  not  only  be  recorded  for  information, 
as  the  laws  both  in  England  and  here  require, 
but  beyond  what  is  pradicable  there,  be  united 
and  go  out  with  the  letters  patent  themselves, 
so  as  to  be  sure  that  these  last  thus  contain  the 
substance  of  what  is  designed  to  be  regarded  as 
a  portion  of  the  petition,  and  thus  exhibit  with 
accuracy  all  the  claim  by  the  inventor. 

But  before  inquiring  more  particularly  into 
the  effect  of  this  change,  it  mav  be  useful  to 
see  if  it  is  a  compliance  with  the  laws  in  re^ 
spect  to  a  petition  which  existed  when  this 
patent  issued,  but  were  altered  in  terms  short^ 
ly  after. 

A  petition  alwa3rs  was,  and  still  is,  required 
to  be  presented  by  an  inventor  when  he  asks 
for  a  patent,  and  one  is  recited  in  this  patent  to 
have  been  presented  here.  It  was  also  highly 
important  in  England,  that  the  contents  of  the 
petition  as  to  the  description  of  the  invention 
should  be  full,  in  order  to  include  the  material 
parts  of  them  in  the  patent,  no  specification  be- 
ing so  soon  filed  there  as  here  to  obtain  such 
description  from,  or  to  be  treated  as  a  portion 
of  the  petition,  and  the  whole  of  it  sent  out 
with  the  patent,  and  thus  complving  with  the 
spirit  of  the  law,  and  givinff  niller  and  more 
accurate  information  as  to  Uie  invention  than 
any  abstract  of  it  could. 
^  In  this  view,  and  under  such  laws  and  prac- 
tice here,  it  will  be  seen  that  the  contents  of 
the  petition,  as  well  as  the  petition  itself,  be- 
came a  very  unimportant  form,  except  as  con- 
strued to  adopt  the  specification,  and  the  con- 
tents of  the  latter  to  be  considered  substan- 
tially as  the  contents  of  the  former. 

Accordingly,  it  is  not  a  little  curious,  that, 
though  the  Act  of  1793,  which  is  to  govern  this 
case,  required,  like  that  of  1790,  a  petition  to 
be  presented,  and  the  patent  when  issued,  as 
in  the  English  form,  to  recite  the  "allegations 
and  suggestions  of  the  petition"  ( 1  Statutes  at 
Large,  p.  321,  sec.  1,  and  p.  110,  sec.  3),  yet,  on 
careful  Inquiry  at  the  proper  office,  so  far  as 
its  records  are  restored,  it  appears  that  after 
the  first  act  of  1790  passed,  the  petitions  stand- 
ing alone  seldom  contained  anything  as  to  the 
patent  beyond  a  mere  title;  sometimes  fuller, 
and  again  very  imperfect  and  general,  with  no 
other  allegations  or  suggestions,  or  descriptions 
whatever,  except  those  m  the  ^schedule  [*481 
or  specification.  The  only  exception  found  is 
the  case  of  Evans  v.  Chambers,  2  Wash.  C.  C 
125,  in  a  petition  filed  December  18th,  1790. 

Though  the  records  of  the  patent  office  be- 
fore 1836  were  consumed  In  that  year,  many 
have  been  restored,  and  one  as  far  back  as 
August  10th,  1791,  where  the  petition  standing 
alone  speaks  of  having  invented  only  "an  easy 
method  of  propelling  boats  and  other  vessels 
through  the  water  by  the  power  of  horses  and 
cattle."  All  the  rest  is  left  to  the  schedule. 
Other  petitions,  standing  alcMie,  are  still  more 
meagre;  one,  for  instance,  in  1804,  asks  a  pat* 
ent  <mly  of  a  "new  and  useful  improvement^ 
being  a  composition  or  tahUta  to  write  or  draw 
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on;"  another,  only  ''a  new  and  useful  improve- 
ment in  the  foot  stove;"  and  another,  only  "a 
new  and  useful  improvement  for  shoemaking;" 
and  so  through  the  great  mass  of  them  for 
nearly  half  a  century.  But  the  specification 
being  filed  at  the  same  time,  and  often  on  the 
same  paper,  it  seems  to  have  been  regarded, 
whether  specially  named  in  the  petition  or  not, 
as  a  part  of  it,  and  as  giving  the  particulars 
desired  in  it;  and  hence,  to  avoid  mistakes  as 
to  the  extent  of  the  inventor's  claim,  and  to 
comply  with  the  law,  by  inserting  in  the  patent 
at  least  the  substance  of  the  petition,  the  officers 
inserted,  by  express  reference,  the  whole  de- 
scriptive portion  of  it  as  contained  in  the 
schedule.  This  may  have  grown  out  of  the  de- 
cision of  Evans  v.  Chambers,  in  order  to  remedy 
one  difficulty  there.  Cases  have  been  found  as 
early  as  1804,  and  with  great  uniformity  since, 
explicitly  maldng  the  schedule  annexed  a  part 
of  the  letters  patent.  Proofs  of  this  exist,  also, 
in  our  reports,  as  early  as  1821,  in  Grant  et  al. 
V.  Raymond,  6  Peters,  222;  and  one,  Ist  Oct. 
1825,  in  Gray  et  al.  v.  James  et  al.  Peters,  C. 
0.  804;  and  27  Dec  1828,  Wilson  t.  Rousseau, 
4  How.  649. 

Indeed  it  is  the  only  form  of  a  patent  here 
known  at  the  patent  office,  and  the  only  one 

f^iven  in  American  treatises  on  patents.  Phil- 
ips on  Pat.  523.  Doubtless  this  use  of  the 
schedule  was  adopted,  because  it  contained, 
according  to  oommon  understanding  and  prac- 
tice, matter  accompanying  the  petition  as  a 
part  of  ite  substance,  and  all  the  description  of 
the  invention  ever  desired  either  in  England  or 
here  in  the  petition.  Hence  it  is  apparent,  if 
the  schedule  itself  was  made  a  part  of  the  pat^ 
ent,  and  sent  out  to  the  world  with  it,  all,  and 
even  more,  was  contained  in  it  than  could  be  in 
any  abstract  or  digest  of  a  petition,  as  in  the 
English  form. 

We  regard  this  mode  and  usage  on  this  sub- 

i'ect,  adopted  so  early  here  and  practiced  so 
ong,  as  not  proper  to  be  overruled  now,  to  the 
destruction  of  every  patent,  probably,  from 
482*]  1701  te  *1836;  and  this,  too,  when  the 
spirit  of  all  our  system  was  thus  more  fully 
carried  out  than  it  could  have  been  in  any  other 
way. 

As  this  course,  however,  sometimes  was  mis- 
understood and  led  to  misconstructions,  the 
revising  act  as  to  patents,  in  July  4th,  1836, 
changed  the  phraseology  of  the  law  in  this  re- 
spect, in  order  to  conform  to  this  long  usage 
and  construction  under  the  Act  of  1703,  and 
required  not  in  terms  any  abstract  of  the  peti- 
tion in  the  patent,  but  rather  "a  short  de- 
scription" or  title  of  the  invention  or  discovery, 
''correctly  indicating  ite  nature  and  design," 
and  "referring  to  the  specification  for  the  par- 
ticulars thereof,  a  copy  of  which  shall  be  an- 
nexed to  the  patent."  And  it  is  that — the  speci- 
fication or  schedule — ^which  is  fuU^  to  specify 
"what  the  patentee  claims  as  his  invention  or 
discovery."    Sec  5;  5  Stetutes  at  Large,  110. 

It  was,  therefore,  from  this  long  construc- 
tion, in  such  various  ways  established  or  rati- 
fied, tiiat,  in  the  present  patent,  the  schedule, 
or,  in  other  words,  the  specification,  was  incor- 
porated expressly  and  at  length  into  the  letters 
Uiemselves — ^not  by  merely  annexing  them  with 
wafer  or  tape,  as  is  argued,  but  describing  the 
Invention  as  an  "improvement^  a  description 
6S4 


whereof  is  given  in  the  words  of  the  said  John 
B.  Emerson  himself,  in  the  schedule  hereto 
annexed,  and  is  made  a  part  of  these  presents." 
Hence,  too,  wherever  this  form  has  b^n  adopt- 
ed, either  before  or  since  the  Act  of  1836,  it  is 
as  much  to  be  considered  with  the  letters — literss 
patentee — in  construing  them,  as  any  paper  re- 
ferred to  in  a  deed  or  other  contract.  Most 
descriptions  of  lands  are  to  be  ascertained  ouIt 
by  the  other  deeds  and  records  expressly  speci- 
fied or  referred  to  for  guides;  and  so  of  sdied- 
ules  of  personal  property,  annexed  to  bills  of 
sale.  Foxcroft  ▼.  Mallett,  4  How.  378;  21 
Maine,  60;  20  Pick.  122;  Phil,  on  Pat  228; 
Earle  v.  Sawyer,  4  Mason,  G.  G.  0;  Ex  parte 
Fox,  1  Yes.  ft  Beames,  67.  The  schedule, 
therefore  is  in  such  case  to  be  regarded  as  a 
component  part  of  the  patent  Peters  C.  C 
304,  and  Davis  v.  Palmer  et  al.  2  Brocken- 
brough,  301.  The  oath  of  Emerson,  too,  that 
he  was  inventor  of  the  improvement,  must  thus 
be  considered  as  extending  to  all  described  in 
the  schedule,  no  less  than  the  title,  and  this  is 
peculiarly  proper,  when  the  specification  is  his 
own  account  of  the  improvement,  and  the  patent 
is  usually  only  the  account  of  it  by  another,  an 
officer  of  the  government  Taking,  then,  the 
specification  and  letters  together,  as  the  patent 
office  and  the  inventor  have  manifestly  in  this 
instence  intended  that  they  should  be,  and  they 
include  what  has  long  been  deemed  a  part  and 
the  substance  of  the  petition;  and  the  patent 
described  in  them  is  quite  broad  enough  to  em- 
brace what  is  alleged  in  the  writ  to  have  been 
taken  out  as  a  ^patent  by  the  plain tifiT,  [*48S 
and  to  have  been  violated  by  the  defendants. 
They  are  almost  ipsissimis  verbis.  And  whm 
we  are  called  upon  to  decide  the  meaning  of 
the  patent  included  in  these  letters,  it  seema 
our  duty  not  only  to  look  for  aid  to  the  speci- 
fication as  a  specification,  which  is  customary 
( 1  Gall.  437 ;  2  Story's  R.  621 ;  I  Mason,  G.  C. 
477),  but  as  a  schedule,  made  here  an  integral 
portion  of  the  letters  themselves,  and  going 
out  with  them  to  the  world,  at  first,  as  a  part 
and  parcel  of  them,  and  for  this  purpose  united 
together  forever  as  identical. 

It  will  thus  be  seen,  that  the  effect  of  these 
changes  in  our  patent  laws  and  the  long  usage 
and  construction  under  them  is  entirely  to  re- 
move the  objection  that  the  patent  in  this  case 
was  not  as  broad  as  the  claim  in  the  writ,  and 
did  not  comply  substantially  with  the  requirs- 
mente  connected  with  the  petition. 

From  want  of  full  attention  to  the  differences 
between  the  English  laws  and  ours,  on  patents, 
the  views  thrown  out  in  some  of  the  early  cases 
in  this  country  do  not  entirely  accord  with 
those  noi7  ofTered.  Paine,  G.  G.  441;  Pen- 
nock  et  al.  V.  Dialo^e,  2  Pet  1.  Some  other 
diversity  existe  at  times,  in  consequence  of  the 
Act  of  1703,  and  the  usages  under  it  in  the  pat- 
ent office,  not  being  in  all  respecte  as  the  Act 
of  1836.  But  it  is  not  important,  in  this  eass^ 
to  go  farther  into  these  considerations. 

The  next  objection  is,  that  this  description 
in  the  letters  thus  considered  covers  more  than 
one  patent,  and  is  therefore  void. 

There  seems  to  have  been  no  good  reason  at 
first,  unless  it  be  a  fiscal  one  on  the  part  of  tha 
government  when  issuing  patents,  why  mors 
than  one  in  favor  of  the  same  inventor  should 
not  be  embraced  in  ore  instrument,  like  mors 
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thltn  one  tract  of  land  hi  one  deed,  or  patent 
for  land.     Phillips  on  Pat  217. 

Each  could  be  set  out  in  separate  articles  or 
para*^apb8,  as  difTerent  counts  for  different 
matters  in  libels  in  admiralty  or  declarations  at 
eommon  law,  and  the  specifications  could  be 
made  distinct  for  each,  and  equally  clear. 

But  to  obtain  more  revenue,  the  public  officers 
have  generally  declined  to  issue  letters  for  more 
than  one  patent  described  in  them.  Renouard, 
293;  Phillips  on  Pat.  218.  The  courts  have 
been  disposed  to  acquiesce  in  the  practice,  as 
conducive  to  clearness  and  certainty.  And  if 
letters  issue  otherwise  inadvertently,  to  hold 
them,  as  a  general  rule,  null.  But  it  is  a  well 
established  exception,  that  patents  may  be 
united,  if  two  or  more,  included  in  one  set  of 
letters,  relate  to  a  like  subject,  or  are  in  their 
nature  or  operation  connected  together.  Phil, 
on  Pat.  218,  210;  Barrett  v.  Hall,  1  Mason,  C. 
C.  447;  Moody  v.  Fiske,  2  Mason,  C.  G.  112; 
Wyeth  et  al.  v.  Stone  et  al.  1  Story,  273. 
484*]  *Those  here  are  of  that  character, 
being  all  connected  with  the  use  of  the  im- 
provements in  the  steam  engine,  as  applied  to 
propel  carriages  or  vessels,  and  may  therefore 

be  united  in  one  instrument. 

Another  objection  is,  that  thc^e  letters,  even 

^rhen    thus    connected    with    the   specification, 

m.Te  not  sufficiently  clear  and  certain  in  their 

description  of  the  inventions. 

This  involves  a  question  of  law  only  in  part, 

or   so   far  as  regards  the  construction  of  the 

'^rritten  words  used.    Reutgen  v.  Kanowrs  et  al. 

1    Wash.  C.  C.  108;  Davis  v.  Palmer  et  al.  2 
Brock enbrough,  C.  C.  303;  Wood  v.  Underbill, 
ft   How.  1.     The  degree  of  clearness  and  free- 
dom from  ambiguity  required  in  such  cases  is, 
1>y  the  Patent  Act  itself  of  1793,  to  be  sufficient 
*to  distinguish  the  same  from  all  other  things 
before  known,  and  to  enable  any  person  skilled 
in  the  art  of  science  of  which  it  is  a  branch,  or 
with    which    it   is   most   nearly    connected,   to 
make,  compound,  and  use  the  same."     1  Stat- 
utes at  Large,  .321 ;  see,  also,  on  this,  Godson 
on    Pat.    163,    154;    2    II.    Bl.    489;    Wood   v. 
Underbill,  5  How.  1 ;  Davoll  et  al.  v.  Brown, 
1   Wood.  &  M.   57;   Pet.  C.  C.  301;   Sullivan 
T.  Redfield,  Paine,  C.  C.  441. 

There  are  some  further  and  laudable  objects 
in  having  exactness  to  this  extent,  so  as,  when 
the  sr^c'fication  is  presented,  to  enable  the 
commi-isionpr  of  patents  to  judge  correctly 
whether  the  matter  claimed  is  new  or  too  broad. 
3  Wheat.  454:  3  Brod.  &  Bingh.  5;  1  SUrkie, 
N.  P.  109.  So,  also,  to  enable  courts,  when 
it  is  contested  afterwards  before  them,  to  form 
a  like  judgment.  1  Starkie,  N.  P.  192.  And 
so  that  the  public,  while  the  term  continues, 
mav  be  able  to  understand  what  the  patent  is, 
and  refrain  from  its  use,  unless  licensed. 
Webster  on  Pat.  86;  11  East.  105;  3  Merivale, 
161;  Evans  v.  Eaton,  3  Wash.  C.  C.  453;  4 
Wash.  C.  C.  9;  Bovill  v.  Moore,  Davies*  Cas. 
361 ;  Lowell  V.  Lewis,  1  Mason,  C.  C.  182-189. 
In  the  present  instance,  yielding  to  the  force 
of  such  reasons  in  favor  of  a  due  and  rational 
degree  of  certainty  in  describing  any  improve- 
nents  claimed  as  new,  there  stul  seems  to  us, 
though  without  the  aid  of  experts  and  machin- 
bts,  no  difficulty  in  ascertaining,  from  the  Ian* 
guage  used  here,  the  new  improvement  intend- 
ed to  be  given  to  the  steam  engine,  by  substi- 
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tuting  a  continued  rotary  motion  for  a  crank 
motion,  and  the  new  form  of  the  spiral  wheel, 
when  the  engine  is  used  in  vessels,  by  chan- 
ging the  form  of  the  paddles  and  placing  them 
near  the  ends  of  the  arms ;  and  the  new  connec- 
tion of  the  power  wi^  the  capstan  of  such  ves- 
sels, by  inserting  the  upper  end  of  the  shaft 
into  the  capstan.  It  is  obvious,  also,  that  the 
inventor  ^claims  as  his  improvement,  [*486 
not  the  whole  of  the  engine,  nor  the  whole  of 
the  wheel,  but  both-  merely  in  the  new  and 
superior  form  which  he  particularly  sets  out. 
He,  therefore,  does  not  claim  too  much,  which 
might  be  bad.  Hill  v.  Thompson  et  al.  2  J. 
J.  Marsh.  435;  4  Wash.  G.  G.  68;  Godson  on 
Patents,  189;  Kay  v.  Marshall,  1  Mylne  k  Gr. 
373;  1  Story's  R.  273;  2  Mason,  G.  G.  U2;  4 
Bam.  &  Aid.  541;  Bovill  t.  Moore,  2  Marsh. 
Com.  P.  Rep.  211. 

The  novelty  in  each  he  describes  dearly,  ms 
he  should;  and  it  is  not  necessary  he  should  go 
further.  1  Story's  R.  286;  Webster  on  Pat. 
86,  note;  MacFarlane  v.  Price,  1  Starkie,  199; 
and  King  v.  Cutler,  lb.  354;  3  Garr.  &  Payne, 
611;  2  Mason,  C.  G.  112;  Kingsby  k  Pirsson 
on  Pat.  61;  Godson  on  Pat.  154;  Isaacs  v. 
Cooper  et  al.  4  Wash.  G.  G.  259. 

He  need  not  describe  particularly,  and  dis- 
claim all  the  old  parts.  7  Wheat  435;  Phil. 
on  Pat.  270,  and  cases  cited. 

And  the  more  especially  is  that  unnecessary, 
when  such  disclaimer  is  manifestly,  in  sub- 
stance, the  result  of  his  claiming  as  new  only 
the  portions  which  he  does  describe  specially. 
All  which  is  required  on  principle  in  order  to 
be  exact,  and  not  ambiguous,  thus  becomes  so. 

It  is  to  be  recollected,  likewise,  that  the 
models  and  drawings  were  a  part  of  this  case 
below,  and  are  proper  to  be  resorted  to  for 
clearer  information.  Earle  v.  Sawyer,  4  Ma- 
son, C.  C.  9.  With  them  and  such  explana- 
tory testimony  as  experts  and  machinists  could 
furnish,  the  court  below  were  in  a  condition 
to  understand  better  all  the  details,  and  to  de- 
cide more  correctly  on  the  clearness  of  the  de- 
scription; but  from  all  we  have  seen  on  the 
record  alone,  we  do  not  hesitate  to  concur  in 
the  views  on  this  point  as  expressed  in  that 
court. 

In  conclusion,  on  the  other  objections  to  the 

I)roof,  as  to  the  drawings  and  to  the  charge  be- 
ow  in  relation  to  the  effect  of  them  and  to  the 
destruction  of  them  by  fire,  we  likewise  ap- 
prove the  directions  given  to  the  jury. 

The  destruction  by  fire  was  no  fault  of  the 
inventor;  and  his  rights  had  all  become  previ- 
ously perfected.  This  is  too  plain  to  need  fur- 
ther illustration.  We  cannot  consent  to  be 
over  astute  in  sustaining  objections  to  patents. 
4  East,  135;  Crosley  v.  Beverly,  3  Garr.  ft 
Payne,  513,  514.  The  true  rule  of  construction 
in  respect  to  patents  and  specifications  and  the 
doings  generally  of  inventors,  is  to  apply  to 
them  plain  and  ordinary  principles,  as  we  have 
endeavored  to  on  this  occasion,  and  not,  in  this 
most  metaphysical  branch  of  modem  law,  to 
yield  to  subtleties  and  technicalities,  imsuited 
to  the  subject  and  not  in  keeping  with  the  lib- 
eral spirit  of  the  age,  and  likely  to  prove  ruin- 
ous  to  a  class  of  the  community  so  inconsider- 
ate *and  unskilled  in  business  as  men  [*486 
of  genius  and  inventors  usually  are. 
Indeed,  the  Ensliah  letUxa  ^\«ii\.  \3b»iuM^:9Vf^ 
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now,  however  different  may  have  been  onoe 
their  form  or  the  practice  under  them,  declare 
that  "they  are  to  be  construed"  "in  the  moat 
favorable  and  beneficial  sense,  for  the  best  ad- 
vantage" of  the  patentee.  Godson  on  Pat. 
24,  App.  7 ;  Kinffsby  k  Pirsson  on  Patents,  35 ; 
see,  also,  on  this  rule,  Grant  ▼.  Raymond,  6 
Peters  218;  Ames  v.  Howard,  1  Sumner,  482- 
485;  Wyeth  v.  Stone,  1  Story's  R.  278,  287; 
Blanchard  v.  Sprague,  2  Story's  R.  164;  2 
Brockenbrough,  G.  C.  303;  2  Bam.  &  Aid. 
345,  in  the  King  v.  Wheeler ;  5  Howard,  708, 
in  Wilson  v.  Rousseau  et  al.;  1  Grompt.  Meet. 
&  Bros.  864,  876,  in  Russell  y.  Gow^. 
The  judgment  below  is  affirmed. 

Note. — ^After  the  delivery  of  this  opinion,  the 
counsel  for  the  plaintiffs  in  error  suggested 
that  other  questions  were  made  below,  which 
tbsy  desired  to  be  considered,  and  therefore 
moved  for  another  certiorari  to  bring  them  up. 
This  was  allowed,  and  judgment  suspendeid 
till  the  next  term. 


WILLIAM    HOUSTON    et    al.    and    FrancU 
Fisk  et  al..  Plaintiffs  in  Error, 

V. 

THE    GITY    BANK    OF    NEW    ORLEANS. 

Power  of  district  court  under  Bankrupt  Act — 
may  order  sale  under  mortgage,  of  bankrupt's 
property,  and  may  marshal  proceeds  accord- 
ing to  priorities. 

The  District  Court  of  the  United  SUtes,  sitting 
in  bankruptcy,  had  power  to  decree  a  sale  of  the 
mortgaged  property  of  a  bankrupt ;  and  If  there 
are  more  mortgages  than  one,  ana  the  proceeds  of 
sale  are  Insufficient  to  discharge  the  eldest  mort- 
gage, the  purchaser  will  hold  the  property  free  and 
clear  of  all  Incumbrances  arising  from  the  junior 
mortgage. 

THIS  case  was  brought  up,  by  a  writ  of  error 
issued  under  the  twenty-fitth  seclioii  oi  tiie 
Judiciary  Act,  from  the  Supreme  Gourt  of  the 
State  of  Louisiana. 

The  facta  in  the  case  are  fully  set  forth  in  the 
opinion  of  the  court. 

It  was  argued  by  Mr.  Johnson  and  Mr.  Clay 
for  the  plaintiffs  in  error,  and  Mr.  Sergeant  for 
the  defendants  in  error. 

Mr.  Johnson  stated  the  ease  on  behalf  of  the 
plaintiffs  in  error,  who  were  purchasers  of  cer- 
tain property  which  was  exposed  to  public  sale 
by  order  of  the  District  Court  of  the  United 
States.  The  question  was,  whether  a  mortgage 
upon  the  property,  held  by  the  City  Bank,  was 
an  existing  lien  at  the  time  of  filing  the  bill,  or 
whether  &e  lien  had  been  destroyed  by  the 
proceedings  in  bankruptcy. 
487*]  *He  then  proceeded  to  lay  down  four 
propositions : 

1.  That  the  District  Gourt  had  jurisdiction 
to  decree  a  sale,  with  or  without  the  assent  of 
the  mortgagee,  and  the  purchaser  gets  an  abso- 
lute title  against  all  persons  claiming  by  or 
through  the  bankrupt. 

2.  If  wrong  in  this  proposition,  and  the  Dis- 
trict Court  had  no  authority  to  sell  without  the 
assent  of  the  mortgagee,  then  it  had  power  to 

Norm. — Aa  to  JgrlBdlctton  of  Platrict  Court — see 
aote  to  1  L.  ed.  V.  a.  489.  r     y     v— 


sell  with  that  assent;  and  as  the  property  did 
not  sell  for  enough  to  pay  the  first  mort^agea^ 
who  assented  to  the  sale,  the  title  to  the  pur- 
chaser becomes  absolute. 

3.  If  wronff  in  this,  then  that  the  conduct  of 
the  City  Bank,  the  junior  mortgagee,  furniahet 
presumptive  evidence  of  its  assent  also  to  tha 
sale. 

4.  That  the  cancellation  of  the  mortgage  of 
the  bank  under  a  mandamus,  as  between  the 
mortgagee  and  those  claiming  under  him,  vested 
an  absolute  title  in  the  purchaser. 

[As  the  decision  of  the  court  turned  entirely 
upon  the  first  point,  the  argimient  of  Mr.  John 
son,  and  also  those  of  the  other  counsel,  upoik 
the  other  points,  are  (knitted.] 

I.  The  District  Court  had  power  to  decree  a 
sale,  with  or  without  the  assent  of  the  mort- 
gagee.   This  involves  two  branches: 

1st  Had  Gongress  the  constitutional  power 
to  pass  such  an  act? 

2d.  Did  they,  by  the  act,  vest  the  power  in 
the  District  Court? 

1st.  The  power  of  Gongreaa  was  denied  dur- 
ing the  passage  of  the  act,  but  this  court  have 
affirmed  it  by  decreeing  under  it.  It  is  only 
necessliry  to  refer  to  the  language  of  the  Gon- 
stitution,  and  it  will  be  seen  that  the  terms  of 
the  grant  are  of  the  broadest  character.  The 
power  is  to  pass  all  laws ;  the  only  restriction  ia 
that  they  shall  be  uniform.  But  as  the  court 
has  already  decided  the  constitutionality  of  the 
law,  by  acting  under  it,  the  inquiry  need  not 
be  pursued. 

2d.  Did  Congress,  by  the  act,  vest  the  power 
in  question  in  the  District  Court? 

We  have  seen,  that  the  power  of  Congress 
over  the  subject  of  bankruptcy  is  total  and  ab- 
solute, with  the  single  limitation  that  the  laws 
must  be  uniform;  and  an  examination  of  the 
law  will  show  that  Congress  intended  to  exer- 
cise the  whole  of  its  power.  This  is  a  cardi- 
nal principle  in  the  interpretation  of  the  stat- 
ute. If  the  legislative  power  was  intended  to 
be  exhausted,  we  can  judge  how  much  waa 
given  to  the  courts.  We  say,  that  jurisdicUon 
over  the  whole  subject  of  bankruptcy  was  con- 
ferred. 

The  title  of  the  act  is  co-extensive  with  the 
power  of  Congress.  *It  is  "to  establish  [^488 
an  uniform  system,"  etc.  The  first  section  ia 
so  too.  The  second  avoids  certain  deeda,  ete^ 
and  the  proviso  says  that  liens  or  mortgages, 
etc,  shall  not  be  impaired.  The  only  effect  of 
this  is  to  preserve  the  rights  themselves ;  but  it 
gives  no  direction  how  the  rights  are  to  be  en- 
forced. It  means  that  the  courts  of  the  United 
States  are  to  protect  them,  as  well  as  the  State 
courts;  and  the  uniform  rule  by  which  this  ia 
to  be  done  can  only  be  found  in  the  former, 
acting  as  they  do  from  one  common  aouroe  of 
construction  and  authority,  namely,  thia  court. 
The  exception  itself  in  favor  of  theee  rights 
shows  that  Congress  intended  to  occupy  the 
whole  ground.  Everything  which  ia  not  ex- 
cepted passes  under  the  act.  The  rights  them- 
selves, therefore,  being  the  only  matters  which 
are  excepted,  the  mode  of  enforcing  those 
rights  by  an  application  to  the  State  courts  is 
not  saved.  Not  being  excepted,  it  ia  gone. 
If  Congress  had  intended  that  the  State  courts 
should  retain  their  jurisdiction  over  mortgages, 
fOid  Yia^"?^  thft  ^wer  of  foreclosing  them,  the 
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Uw  would  have  said  so.  The  atgument  upon 
the  other  side  must  be^  that  all  these  incum- 
braiicee  were  excluded  from  the  operation  of 
the  law  entirely.  But  Uie  bankrupt  is  obliged 
to  make  a  return  of  all  his  property  of  every 
kind,  under  the  penalty  of  losinf^  Uie  benefit 
of  the  law.     He  must  include  his  mortgaged 

E'perty,  and  the  whole  must  be  adjudicated 
one  head.  Other  sections,  in  addition  to 
proviso,  show  a  design  of  nying  the  con- 
trol of  the  whole  subject  to  the  District  Court. 
All  property  of  the  bankrupt,  all  his  riehts  in 
•very  species  of  estate,  real,  personiS,  and 
mixed,  all  his  debts,  are  portions  of  the  matter 
which   is  thrown  into  this  court.     Debts  are 

Erovable  and  proved  there.  If  such  a  surrender 
e  not  made,  the  bankrupt  is  not  to  have  the 
benefit  of  the  act.  This  shows  that  all  the 
debts  are  to  be  paid  out  of  the  property.  The 
fifth,  seventh,  ninth,  tenth,  and  fifteenth  sec- 
tions all  tend  to  show  the  control  of  the  Dis- 
trict Court  over  the  entire  subject;  the  sixth 
and  eighth,  more  especially.  Let  us  revert  to 
the  question  before  the  court,  and  see  what  it 
la.  Had  the  District  Court  authority  to  decree 
a  sale  of  mortgaged  property,  so  as  to  give  the 
mirchaser  a  good  titled  This  is  the  question. 
The  language  of  the  Constitution  is  very  dif- 
ferent as  to  the  two  subjects  of  naturalization 
and  bankruptcy.  Over  the  first  the  power  of 
Con^^ress  is  only  to  establish  a  unifonn  rule, 
leaving  it  to  the  State,  as  well  as  federal  courts, 
to  enforce  the  rule.  The  jurisdiction  of  State 
eourts  is  not  taken  away.  But  over  the  subject 
of  bankruptcy  the  power  is  to  establish  uniform 
laws.  They  must  be  the  same  everywhere.  It 
would  be  strange  if  the  United  States  courts 
were  not  vested  with  power  to  decide  all  ques- 
489*]  tions  *  which  may  occur  under  these 
laws.  The  object  was  uniformity.  In  fact, 
this  was  the  condition  upon  which  the  power 
was  held  by  the  federal  government.  The  act 
of  Congress  says  that  the  District  Court  shall 
have  jurisdiction  over  all  matters  arising  under 
the  aet,  all  "cases  and  controversies,"  all  *'acts, 
matters,  and  things,"  etc.,  until  a  final  distri- 
bution. Is  this  a  power  merely  to  sell  an  estate 
subject  to  liens?  If  a  clear  title  could  not  be  ob- 
tained, the  property  would  be  sacrificed.  The 
fact  that  claims  may  exist  upon  Uie  property, 
and  the  legality  of  those  claims,  are  wholly 
different  things.  A  bankrupt  may  make  fraud- 
ulent mortgages,  or  give  illegal  claims  to  his 
wife.  Who  is  to  decide  the  question  of  their 
legality,  unless  it  be  the  District  Court?  Un- 
til the  question  is  settled,  the  property  would 
not  sell.  So  much  for  the  sixth  section.  But 
the  eighth  removes  all  doubt>  for  it  allows  the 
Circuit  Court  to  entertain  a  bill  in  equity  in  all 
cases  arising  under  laws,  treaties,  etc.  The 
third  section  vests  the  rights  of  a  bankrupt  in 
the  assignee.  Could  he  not  have  filed  a  bill 
in  the  Circuit  Court  to  have  the  mortgaged 
property  sold?  The  mortgagee  also  might  file 
a  bill.  If  the  assignee  were  to  assert,  and 
prove,  that  the  mortgage  was  void,  either  in 
bia  bill  or  answer,  would  not  the  court  set  it 
aside?  But  the  jurisdiction  of  the  Circuit 
Court  is  concurrent  with  the  District  Court, 
Bot  superior  to  it  The  District  Court  has, 
therefore,  the  same  power. 

The  decisions  of  this  court  in  3  Howard, 
£03  and  426,  settle  the  questioik  But  the 
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opinion  is  said  to  be  obiter.  It  is  strange 
that  the  highest  court  in  the  land,  vested 
with  power  to  decide  constitutional  questions, 
shoula  listen  for  many  hours  to  arguments, 
write  out  its  opinion,  and  that  such  opinion 
should  be  disregarded  as  obiter.  It  was  wise 
to  settle  the  law  then.  As  soon  as  the  Act 
of  1841  passed,  numerous  cases  occurred  under 
it  Doubts  grew  up.  Judges  decided  differ- 
entlv.  Property  to  the  amount  of  thousands 
of  dollars  was  distributed  under  the  law.  It 
was  the  duty  of  this  court,  as  guardians  of 
the  conunonwealth,  to  settle  all  Uiese  difficul- 
ties, and  guard  against  conflicts  between  the 
authorities  of  the  States  and  United  Statea 
But  the  doctrines  asserted  in  Ex-parte  Christy, 
3  Howard,  203,  have  ceased  to  be  obiter.  Even 
if  we  admit  that  the  precise  point  now  before  us 
was  not  before  the  court  in  that  case,  yet  it 
came  up  afterwards,  in  3  Howard,  426.  At 
page  434,  the  court  say  that  they  concur  in 
the  principles  and  reasonings  of  Ex-parta 
Christy.  The  dismission  of  the  bill  depended 
upon  the  case  coming  within  the  preceding 
case  of  Ex-parte  Christy,  and  the  decision  was 
made  upon  this  ground.  This  was  not,  there- 
fore, an  obiter  opinion.  At  page  440,  Mr. 
Vustice  Catron  never  doubted  the  power  [*490 
of  the  District  Court  over  mortgaged  property, 
provided  the  jurisdiction  of  a  State  court  had 
not  first  attached.  As  this  did  not  occur  in  the 
present  case,  it  appears  to  be  free  from  all  ob- 
jection. 

Mr.  Sergeant,  for  defendants  in  error: 

This  case  is  brought  to  this  court  under  the 
twenty-fifth  section  of  the  Judiciaiy  Act,  and 
the  only  point  open  is  the  one  which  arises 
under  tiiat  section.  It  has  been  said  by  the 
counsel  on  the  other  side,  that  the  whole  case 
is  before  this  court,  and  the  authority  of  Os- 
borne V.  Bank  of  United  States  cited  in  support 
of  the  position.  But  that  case  was  not  brought 
here  under  the  twenty- fifth  section.  This  court 
cannot  decide  that  the  court  below  was  right 
on  the  constitutional  point,  and  then  proceed 
to  reverse  the  decision  for  other  reasons.  Only 
one  of  the  points  stated  by  the  opposite  counsel 
is  before  the  court  now.  The  other  three  are 
not.  All  questions  relating  to  the  respective 
rights  of  different  mortgages  is  a  Louisiana 
question,  to  be  decided  by  the  State  courts. 
Whether  or  not  the  bank  assented  to  the  sale  is 
not  a  point  which  this  court  is  at  liberty  to  ex- 
amine under  the  record,  nor  whether  the  pro- 
ceedings in  the  State  courts,  in  order  to  ob- 
tain the  cancellation  of  the  mortgages,  were 
regular  or  not.  These  are  questions  for  the 
courts  of  the  State  exclusively.  The  only 
question  now  before  us  is  the  right  of  the  Dis- 
trict Court,  under  the  act  of  Congress,  to  force 
to  a  conclusion  all  matters  between  a  mortga- 
gor and  mortgagee.  How  has  the  exercise  of 
this  power  worked  in  the  present  case?  The 
bankrupt  was  worth  $350,000,  and  borrowed 
$200,000  on  mortgage.  The  property,  under 
the  forced  eale,  sold  for  $120,000  only,  not  one 
third  of  what  the  assignee  had  valued  it  at. 
[Mr.  Seigeant  here  recited  the  facts  in  the 
case.] 

The  question  before  us  may  be  divided  into 
two  branches: 

1st.  Had  the  District  Court  jurisdiction  over 
mortgages  t 
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2d.  Had  it  Jurisdiction  in  this  case,  and  in 
the  mode  pursued?    * 

Ist.  Before  the  case  of  Ex-parte  Christy,  dif- 
ferent constructions  had  been  given  to  the  act 
of  Congress,  and  we  are  still  in  the  midst  of 
the  co&ict.  Where  was  the  necessity  of  de- 
ciding in  advance?  The  act  of  Congress  could 
as  well  be  carried  out  in  one  way  as  in  the 
other.  If  the  settlement  of  questions  relating 
to  mortgages  had  been  left  to  State  courts,  it 
would  not  have  protracted  the  settlement  of  a 
bankrupt's  estate.  The  necessity  of  the  case 
does  not  demand  that  this  power  should  be 
vested  in  the  district  courts.  The  existence  of 
491*]  Mifferent  opinions  shows  a  doubt  of  the 
exist^ce  of  such  a  power;  and  a  decision  in 
favor  of  this  ultra  power  will  make  a  law  odi- 
ous which  was  not  so  before.  It  makes  the  law 
interfere  with  State  jurisdiction.  If  this  mort- 
gage had  been  left  to  the  ordinary  course  of 
Eroceeding  in  Louisiana,  the  case  would  have 
Ben  settled  long  ago.  But  instead  of  that,  we 
are  here  now,  (Ssputing  about  an  act  of  Con- 
gress. What  is  it?  The  proviso  in  the  second 
section  controls  and  limits  the  whole  act.  It 
declares  that  nothing  shall  annul,  destroy,  or 
impair  the  rights  of  married  women,  or  liens  or 
mortgages.  Without  this  proviso,  the  law 
could  not  have  been  passed.  It  was  put  in  be- 
cause the  States  required  it  to  be  so.  The  res- 
ervation is,  that  liens  shall  not  be  impaired. 
Suppose  a  lien  existed  upon  property,  and  the 
person  who  held  the  lien  was  put  into  posses- 
sion, and  an  order  of  the  District  Court  forces 
him  to  sell  it  when  he  does  not  wish  to  do  so. 
Is  not  his  lien  impaired?  The  creditor  is  in 
possession  of  property,  under  a  contract  that 
he  shall  keep  it  until  the  debtor  pa3rs  him  what 
is  due,  and  the  court  sends  an  officer  to  take  it 
away.  Has  he  not  a  less  right  than  the  con- 
tract ffives  him?  So,  also,  the  construction 
contended  for  on  the  other  side  requires  the 
District  Court  to  settle  the  rights  of  married 
women.  What  right  has  this  court  to  meddle 
with  the  subject,  whilst  a  woman  is  yet  under 
coverture?  Who  is  to  represent  her?  The 
proviso  saves  equally  rights  under  contracts 
and  rights  under  the  law.  Your  aid  is  not 
asked  to  protect  them.  All  liens  are  preserved 
which  are  valid  by  the  laws  of  the  respective 
States.  Who  is  to  judge  of  their  validity? 
The  State  courts,  or  the  judges  of  this  court  in 
thdr  circuits?  Whichever  tribunal  decides,  it 
must  look  onlv  to  State  laws.  Where,  then,  is 
the  evil  of  allowing  State  courts  to  interpret 
State  laws? 

It  is  not  correct  to  say,  as  the  opposite  coun- 
sel has  done,  that  where  Congress  has  plenary 
power,  and  passes  an  act,  therefore  the  act 
must  be  construed  to  the  full  extent  of  the 
power  which  Congress  possessed.  This  has  not 
been  the  doctrine  of  Congress  nor  of  the  people. 
Half  a  oenturv  ago,  this  court  decided  that 
they  would  take  jurisdiction  only  so  far  as 
Congress  had  delegated  it.  The  Judiciary 
Act  of  1789  limits  the  power  of  this  court, 
which  has  never  gone  beyond  it.  Doubtful 
words  must  not  be  construed  to  enlarge  ju- 
risdiction until  the  people  alter  the  Constitu- 
tion of  Uie  United  States.  If  there  be  a  doubt, 
the  test  must  then  be  applied,  whether  a  neces- 
sary implication  exists,  or  whether  the  laws  of 
the  United  States  can  be  enforced  without  the 
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jurisdiction  claimed.  This  Is  the  rule  fn  all 
cases  of  limited  jurisdiction.  Apply  it  to  this 
case.  Has  Congress  said  clearly  that  this 
power  is  given  to  the  District  *Court?  [*499 
On  the  contrary,  some  of  the  judges  of  this 
court  have  denied  the  power,  which  shows  that 
it  is  not  clearly  panted. 

The  second,  third,  and  eleventh  sections  all 
have  the  same  object  in  view,  namely,  the  pres- 
ervation of  rights  which  exist  under  State  laws; 
and  the  only  inquiry  is  into  the  validity  of  these 
rights  under  those  laws.  The  United  States 
are  jealous  of  their  Constitution,  and  have 
courts  of  their  own  to  protect  it.  Is  it  unrea- 
sonable to  concede  the  same  feeling  to  the 
States,  and  to  allow  their  own  courts  to  decide 
upon  rights  flowing  from  State  laws?  Nobody 
doubts  the  correctness  of  the  course  pursued  by 
the  United  States.  Why  not  grant  the  same  to 
the  States? 

The  third  section  gives  to  the  assignee  all  the 
rights  of  the  bankrupt.  Take  the  case  of  prop- 
ertv  pledged  for  a  debt  due  by  a  bankrupt, 
and  in  possession  of  the  mortgagee.  The  bank- 
rupt himself  has  no  right  to  take  it  out  of  his 
possession,  except  by  redeeming  it.  How, 
then,  can  the  assignee  do  it,  and  exercise 
greater  power  than  the  bankrupt  himself?  All 
that  the  assignee  can  legally  do  is  to  redeem. 
But  the  claim  here  is,  that  the  assignee  can 
bring  the  unwillinff  creditor  into  the  District 
Court,  and  compel  him  to  sell  the  property.  If 
there  is  a  loss,  on  whom  will  it  fall?  The 
creditor  must  be  the  only  sufferer.  So  it  would 
be,  if  familv  rights  were  involved.  The  as- 
signee would  \o&  only  to  the  interest  of  the 
creditors  of  the  bankrupt,  and  the  rights  of  the 
family  be  wholly  disregarded. 

2d.  Had  the  District  Court  jurisdiction  in 
this  case,  and  in  the  mode  pursued? 

[Mr.  Sergeant  here  objected,  that  the  requisi- 
tions of  the  act  had  not  been  complied  with,  aa 
to  the  petition,  notice,  etc.] 

In  England,  the  courts  order  trustees  to  in- 
vest trust  funds  in  mortgages,  and  so  they  do 
in  the  United  States.  Sudi  an  investment  is 
generally  recognized  as  a  safe  place  for  money. 
What  is  a  mortgage?  It  is  an  estate  in  land 
vested  in  the  mortgagee.  It  may  be  called  a 
security  for  a  debt,  but  it  is  created  by  a  con- 
veyance of  the  estate.  It  is  true  that  it  is  an 
estate  on  condition  subsequent,  but  if  the  debt 
is  not  paid,  the  estate  vests  in  the  mortgagee. 
The  relief  sought  here  is  to  have  the  property 
sold.  I  ask  that  the  contract  may  be  carried 
out.  The  nature  of  a  mortgage  is  explained  in 
1  Howard,  318,  and  0  Wheaton,  480.  It  is 
there  asserted,  that  the  mortgagor  has  no  right, 
at  law  or  equity,  but  to  redeem  the  property 
by  paying  the  debt  Whilst  the  mortgagee  has 
two  remedies — ^namely,  by  ejectment  and  bill-— 
the  mortgagor  has  no  right  except  to  redeem. 
Confess  knew  this,  and  vested  his  right  in  the 
^assignee.  In  Pennsylvania  there  is  no  [*499 
foreclosure  of  a  mortgage.  The  courts  of  law 
furnish  the  remedy.  Our  mortgagee  can  never 
be  obliged  to  sell.  Will  you  overturn  our  law 
of  mortgage  by  ambiguous  words?  I  adhere  to 
the  contract  in  this  case.  They  go  out  of  it. 
It  is  at  the  option  of  the  mortgagee  whether  to 
sell  or  not;  but  they  compel  him  to  sell.  The 
property  was  worth  $360,000.  Suppose  they 
had  waited  for  »  favorable  time  to  sell,  instead 
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of  patting  it  up  at  auction.  What  good  has 
accrued  to  anyone  from  so  putting  it  up? 
None.  But  the  opposite  counsel  say  that  this 
course  ii  recommended  by  its  simplicity.  What 
has  this  simplicity  produced?  A  long  contest 
In  Louisiana,  and  now  here,  at  a  ffrievous  ex- 
pense. Congress  never  intended  this.  Nor  did 
they  intend  to  place  the  courts  of  the  United 
States  in  a  position  antagonistical  to  the  State 
courts,  and  thereby  compel  the  latter  to  surren- 
der the  whole  control  of  the  subject.  And  for 
wbat  purpose?  To  promote  speedy  settlements? 
The  cases  under  the  bankrupt  law  of  1800 
are  not  yet  all  disposed  of.  Now  and  then 
we  And  one  walking  the  earth,  like  an  unquiet 
ghost. 

Mr.  Clay,  for  the  plaintiffs  in  error,  in  raply 
and  conclusion: 

Thomas  Banks,  a  citizen  of  New  Orleans,  be- 
ing the  owner  of  a  block  of  buildings  in  that 
ci^,  a  remarkable  edifice,  called  Banks'  Ar- 
cade, executed  three  several  mortgages  upon  it, 
the  first  to  the  New  Orleans  Canal  and  Banking 
Company,  the  second  to  the  Carrolton  Railroad 
Company,  and  the  third,  and  last  in  point  of 
time,  to  the  City  Bank  of  New  Orleans,  the  de- 
fendant in  this  writ  of  error.  These  mortgages 
were  executed  to  secure  payment  of  large  sums 
of  money  which  Banks  owed  to  the  respective 
mortgagees,  as  stated  In  the  mortgages.  On 
the  30th  of  July,  1842,  Banks  filed  his  petition, 
in  the  District  Court  of  the  United  States, 
holden  in  New  Orleans,  to  be  declared  a  bank- 
rupt, under  the  act  of  the  Congress  of  the  United 
States  to  establish  a  uniform  system  of  bank- 
ruptcy. His  petition  was  accompanied  by  a 
schedule,  exhibiting  the  names  of  all  his  cred- 
itors, and  a  list  of  all  his  property ;  and  among 
hia  creditors  so  enumerated  is  the  defendant, 
for  a  loan  on  mortgage  and  on  pledge  of  stock ; 
and  among  the  property  descried  in  the 
■chedule,  uid  surrendered  to  his  creditors,  is 
Banks's  Arcade.  On  the  5th  of  September, 
1842,  after  due  publication  and  notice  served 
on  the  creditors  resident  in  the  dty  of  New  Or- 
leans (the  defendant  being  one  of  them),  ac- 
eording  to  the  requisition  of  the  Bankrupt  Act, 
a  decree  of  bankruptcy  was  pronounced  by  the 
District  Court,  and  F.  B.  Conrad  was  appointed 
asaignee  of  the  bankru|pt's  estate,  who  qualified, 
and  entered  on  the  duties  of  his  office  according 
to  law. 

494*]  •On  the  10th  of  October,  1842,  the 
aaaignee  presented  a  petition  to  the  District 
Court,  stating  that  a  great  portion  of  the  bank- 
rupt's propei^y  consisted  of  large  masses,  such 
as  the  City  Hotel,  Banks'  Arcade,  etc..  which 
would  sell  to  greater  advantage  if  subdivided; 
that  the  leases  granted  by  the  bankrupt  were 
about  expiring;  and  that  the  interest  of  the 
estate  would  be  promoted  by  leasing  out  the 
property  for  one  year,  as  purchasers  would 
prefer  buying  with  tenants  in  occupation  of  tlie 
propertr.  A  day  was  fixed,  by  order  of  the 
court,  for  the  hearing  of  the  petition,  which 
was  advertised  in  the  newspapers;  and  on  the 
hearing,  the  prayer  of  the  petition  was  granted, 
and  the  assignee  took  possession  of  Banks' 
Arcade  and  uie  other  property  of  the  baifk- 
mpt. 

Subsequently,  the  assignee  applied  to  the 
District  Court  for  an  order  of  sale  of  the  prop- 
erty»  exhibited  plans  for  subdivision;  and  pro- 
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posed  terms  of  sale.  The  court  fixed  a  day  for 
the  hearing  of  the  petition,  ordered  it  to  be 
published  in  the  newspapers,  and  personal 
notice  of  it  to  be  served  on  the  mortgagees. 
On  the  6th  of  January,  1843,  the  court,  after 
reciting  that  notices  had  been  published  ac- 
cording to  the  rules  of  court,  and  that  personal 
notice  had  been  served  on  the  mortgage  cred- 
itors, naming  them  (and  the  defendant  among 
them),  pronounced  a  judgment,  that  the  sale  of 
the  property  take  place  In  the  manner  and  on 
the  terms  proposed  by  the  assignee,  on  the  15th 
of  February,  1843;  and  that  tlie  mortgages  be 
cancelled,  so  as  to  give  purchasers  unencum- 
bered titles,  reserving,  however,  to  the  mort- 
gagees, respectively,  ttieir  rights  upon  the  pro- 
ceeds of  sale. 

The  sale  accordingly  was  efifected,  by  the 
marshal  of  the  United  States,  on  the  day  ap- 
pointed, when  the  plaintififs,  being  the  highest 
bidders,  became  respectively  the  purchasers  of 
the  several  parcels  adjudged  to  them  by  that 
officer.  The  sale  was  one  of  the  most  notorious 
and  attractive  that  ever  took  place  in  the  My 
of  New  Orleans,  frcmi  the  conspicuous  position, 
grreat  value,  sind  well  known  character  of 
Banks'  Arcade,  etc  It  was  duly  advertised 
in  the  newspapers  of  the  city,  placarded,  and 
otherwise  made  public,  and  brought  t<M^ether  a 
vast  multitude.  It  was  conducted  with  irre- 
proachable fairness,  which  is  not  contested  at 
all  in  the  present  suit.  By  the  subdivision  of 
the  great  block  of  buildings,  into  smaller  par- 
cels, they  were  placed  within  the  reach  of  a 
grreater  number  of  persons,  and  consequently 
excited  more  competition  among  persons  dis- 
posed to  purchase.  By  the  lam  and  liberal 
credits  given  to  purchasers  (which  there  was  no 
obligation  to  have  done),  the  property  was  also 
placed  in  the  power  of  more  capitalists  and  pur- 
chasers. From  these  two  causes,  it  is  beyond  a 
Moubt  that  the  property  sold  for  much  r*495 
more  than  it  would  have  commanded  if  It  had 
been  put  up  in  block  and  sold  for  cash. 

Fr^  the  public  advertisement  and  the  great 
notoriety  of  this  sale  of  Banks's  Arcade,  in  the 
absence  of  all  proof  it  would  not  have  been 
doubted,  but  It  is  positively  proven  in  the  cause, 
that  the  defendant  had  full  notice  of  the  sale. 
Yet  neither  the  defendant,  nor  any  one  of  that 
vast  multitude  present  at  the  sale,  interposed, 
in  any  manner  whatever,  to  forbid  it,  or  uttered 
one  word  of  warning  or  advice  to  persons  bid- 
ding, to  prevent  their  purchasing.  And  the 
plaintiffs,  so  far  from  supposing  that  they 
would  be  involved  in  a  tedious  and  expensive 
lawsuit  about  the  property  th^  were  purchas- 
ing, had  every  reason  to  conclude  tluit  they 
would  acquire  a  clear,  unencumbered,  and  in- 
disputable title  to  it 

Still,  before  they  actually  paid  the  consider- 
ation money,  and  received  titles  for  the  proper- 
ty purchased,  they  required  of  the  assignee  the 
production  of  the  certificate  of  the  register  of 
mortgages,  that  there  existed  no  mortgage  or 
other  incumbrance  on  the  property,  which  cer- 
tificate is  held  by  the  law  and  practice  of  Louis- 
iana to  be  a  perfect  security  to  purchasers 
against  pre-existing  liens.  The  District  Oourt» 
it  has  been  seen,  had  ordered  the  mortgages 
(including  the  defendant's)  to  be  cancelled, 
prior  to  the  sale,  so  that  purchasers  might  ob- 
tain unencumbered  titles;  and  what  tSb  law. 
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through  the  tribunals  of  justice,  commands  to 
be  done,  ought  to  be  considered  and  taken  as 
done.  But  to  remove  all  scruples  and  quiet  all 
apprehensions,  on  the  24th  of  February,  1843, 
t^e  court  passed  an  order,  at  the  instance  of  the 
assignee,  stating  that,  in  pursuance  of  its  order, 
a  sale  had  taken  place,  for  which  sale  the  New 
Orleans  Banking  and  Canal  Company,  which 
held  Uie  first  and  oldest  mortgage  on  Banks*s 
Arcade,  bad  nven  to  the  assignee  its  written 
Qonsent  that  its  mortgage  should  be  raised,  in 
order  that  the  assignee  might  pass  clear  titles 
to  the  purchasers;  and  ordering  that  the  re- 
corder of  mortgages  should  erase  from  his  rec- 
ords the  mortgages  of  the  defendant  and  others. 

On  the  6th  of  March,  1843,  the  assignee  pre- 
sented his  petition  to  the  Parish  Court  for  the 
parish  of  New  Orleans,  reciting  the  proceed- 
ings in  the  District  Court,  and  the  refusal  of 
the  recorder  of  mortgages  to  comply  with  the 
order  to  erase  the  mortgages;  and  concluding 
bv  praying  the  court  for  a  mandamus  to  compel 
the  register  to  cancel  the  mortgages  in  conform- 
ity with  the  order  of  the  District  Court  The 
case  was  elaborately  argued  for  three  days,  in 
the  Parish  Court,  which  finally  ordered  the 
mandamus  to  be  granted.  The  recorder  ap- 
496*1  pealed  *from  this  decision  to  the  Su- 
preme Ck>urt  of  Louisiana;  and  that  court  af- 
finned  it.  See  5  Bobinson's  Reports  of  cases 
in  the  Supreme  Court  of  Louisiana,  49.  There- 
upon the  recorder  erased  the  mortgages,  gave  a 
certificate  that  no  incumbrances  existed  on  the 
property,  and  the  assignee  passed  a  clear  title 
to  the  plaintiffs,  and  received  the  price  from 
them  At  which  Uie  property  had  been  stricken 
off,  in  money  and  notes,  according  to  the  terms 
of  sale. 

On  the  23d  of  June,  1843,  the  New  Orleans 
Canal  and  Banking  Company  presented  a  peti- 
tion to  the  District  Court,  stating  the  safe  of 
Banks'  Arcade,  and  praving  that,  as  the  first 
mortgagee,  the  assignee  be  ordered  to  pay  over 
to  the  petitioner  the  cash  proceeds  and  the  notes 
of  the  purchasers.  The  court  ordered  public 
notice  to  be  given  of  this  petition,  which  hav- 
ing been  accordinflv  given,  on  the  6th  of  July, 
1843,  the  day  fixed  for  its  being  beard,  the  court 

Sve  judgment  that  the  assignee  pay  over  to  the 
inal  Bank,  holding  the  oldest  mortgage,  the 
proceeds  of  the  sale  of  Banks'  Arcade.  The 
aggregato  amount  fell  far  short  of  what  was 
due  to  the  bank. 

On  the  6th  of  January,  1844,  the  assignee 
liaving  filed  his  account  of  his  administration 
of  the  bankrupt's  estate,  so  far  as  he  had  been 
able  to  make  progress  in  it,  his  account  was 
referred  l^  the  court  to  commissioners,  for  rx- 
amination  and  report.  The  commissioners  pro- 
ceeded to  the  adjustment  of  the  assignee's  ac- 
counts, awarded  or  adjudged  the  proceeds  of 
the  sale  of  Banks'  Arcade  to  the  New  Orleans 
Canal  and  Bankins  Company,  as  the  first  mort- 
gage creditor  on  Uie  property,  and  reported  to 
the  court. 

Upon  receiving  their  report,  the  hearing  on 
it  was  fixed  for  the  18th  of  April,  1S44,  and 
notice  was  ordered  to  be  given  through  tlie 
pvblic  papers,  and  personal]^,  to  the  resident 
oreditora  of  the  bankrupt,  to  show  oiuse  why 
the  report  should  not  be  homologatid  by  the 
court.  Among  the  creditors  personally  notified 
was  the  Ci^  Bank  of  New  Orleans,  tha  present 
M0 


defendant  On  the  day  fixed,  the  report  of 
the  commissioners  was  homol(>gated  oj  the 
court 

Throughout  the  whole  proceedings  of  tba 
District  Court,  in  the  case  of  Thomas  BanW 
bankruptcy,  that  court  appears  to  have  acted 
with  the  greatest  caution,  and  with  the  moot 
conscientious  regard  to  the  rights  of  mortgagees 
and  all  creditors.  In  the  commencement  of 
Banks'  action  or  snit  against  his  creditors,  to 
obtain  his  discharge,  under  the  Bankrupt  Aei 
of  Congress,  they  were  notified  by  publication 
in  the  newspapers,  and  personally,  as  required 
by  the  act.  On  the  occasion  of  evenr  important 
step  taken  during  the  progress  of  the  case,  the 
creditors  were  fully  notified,  either  personally 
or  by  publication  *in  the  newspapers,  [*497 
or  in  both  forms,  of  what  was  proposed  to  bo 
done.  Thus,  when  the  assignee  proposed  to 
have  the  property  subdivided,  and,  as  the 
leases  upon  it  were  about  expiring,  asked  for 
authority  to  grant  new  leases,  the  court  fi^rad 
a  time  for  hearing  his  motion,  and  ordered 
public  notice  thereof  to  be  given  in  the  news- 
papers. So,  when  the  assignee  applied  for  an 
order  of  sale,  acccmpanying  his  petition  with  a 
schedule  of  the  property  to  be  sold,  and  stating 
the  proposed  terms  of  sale,  the  court  fixed  a 
time  for  bearing  the  motion,  and  ordered  that 
public  notice  thereof  be  given  in  the  newspa* 
pers,  and  personally  served  on  the  mortgage 
creditors.  So,  also,  when  the  New  Orleans  Ca- 
nal and  Banking  Company,  aftor  the  sale  of 
Banks'  Arcade,  petitioned  the  court  as  the 
oldest  mortgagee,  to  have  the  proceeds  of  the 
sale  applied  towards  payment  of  its  mortgage, 
a  day  was  fixed  for  the  trial  of  this  petition 
and  the  court  ordered  public  notice  to  be  given 
in  the  newspapers.  And  again,  after  the  report 
was  made  of  the  commissioners  appointed  to 
settle  the  assignee's  account  of  the  adminis- 
tration of  the  bankrupt's  estate,  by  which  re- 
port the  proceeds  of  Banks'  Arcade  were  award* 
ed  to  the  first  mortgagee,  as  they  had  been  pre- 
viously by  the  judgment  of  the  court  notleo 
was  given  to  all  creditors,  through  the  publie 
papers,  and  served  personally  on  the  defendant, 
to  appear  and  show  cause  why  the  report 
should  not  be  homolomted  by  the  court 

But  if  the  District  Court  were  signally  assid- 
uous and  untiring  in  inviting  by  repeated 
notifications,  all  persons,  and  the  City  Bank 
especially,  to  come  forward  and  assert  their 
righto,  and  oppose  whatever  might  unjustly 
tend  to  their  prejudice,  that  corporation  ao- 
pears  to  have  firmly  resolved  to  disregard  sJl 
ite  friendly  summonses.  It  mainteined  Sirough- 
out  an  obstinate,  if  not  sullen  silence.  It  de- 
tennined  upon  a  deliberate,  if  not  masterly,  in- 
activity. It  never  once,  on  any  occasion,  ap- 
peared in  the  District  Court  sitting  in  tho 
bankruptcy  of  Thomas  Banks.  It  did  not  obiect 
to,  or  contest,  the  sale  of  the  Arcade,  wheii 
about  to  be  ordered.  It  did  not  forbid  the  sale, 
when  about  to  be  made.  It  did  not  oppose  tho 
appropriation  of  the  proceeds  of  sale  towards 
the  payment  of  the  first  and  prior  mortgage. 
When  the  report  of  the  commissioners,  appoint- 
ed to  settle  the  accounte  of  the  assignee,  waa 
about  to  be  homol(>gated  by  the  court,  the  do- 
fendant  did  not  oppose  the  slightest  obstacle^ 
although  that  report  expressly  assigned  tho 
proceeds  of  the  Anade  away  from  his  mortgago 
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towards  the  satisfaetion  of  the  eldest  mortgage. 
Ha  made  no  opposition,  which  is  known,  to  the 
«raaure  of  his  mortgage,  either  before  the  Par- 
iah Court  of  New  Orleans,  or  before  the  Su- 
preme Court  of  Louisiana.  If  the  defendant 
498*]  entertained  any  antipathy  to  *the  fed* 
aral  tribunal,  the  State  courts  remained  open 
to  him ;  but  neither  there  did  he  make  his  ap- 

r ranee,  whilst  any  of  the  transaotiona  which 
now  seeks  to  annul  and  aet  aside  were  in 
progreaa.  He  did  not  before  any  State  court 
inatitute  an  h^rpothecary  action,  or  apply  for 
any  order  of  aeizure  and  sale  to  subject  the  Ar- 
cade to  the  payment  of  his  mortgage.  He  ap- 
plied for  no  injunction  to  restrain  the  proceed- 
u^ga  before  the  District  Court,  nor  to  prevent 
the  Parish  Court  from  erasing  his  mortgage. 
The  defendant  was  as  silent  as  the  grave  until 
after  the  whole  proceedings  about  the  Arcade 
were  closed  in  the  Bankrupt  Court,  until  after 
the  plaintiffs  had  bought  the  property,  without 
warning,  paid  the  purchase  money,  received  a 
clear  title,  and  taken  a  peaceable  and  quiet, 
and,  aa  they  had  every  right  to  suppose,  an  un- 
disturbable  possession,  of  what  they  had  fairly 
boagfat  and  honestlv  paid  for. 

In  this  stage  of  the  business,  when  all  seemed 
perfectly  settled,  and  when,  according  to  the 
ordinary  course  of  human  affairs,  and  the  wants 
of  quiet  and  repose  in  society,  there  should  be 
^  termination  of  all  controversy,  the  City  Bank 
of  New  Orleans  for  the  first  time  puts  itself  in 
niotion,  and,  seeking  to  disregard,  disturb,  and 
aside  all  that  mid  been  previously  done  in 
tpect  to  the  Arcade,  ccnnmences  in  the  Com- 
lercial  Court  of  New  Orleans  its  hypothecary 
action  aeainst  the  plaintiffs  in  this  writ  of  er- 
woTf  aa  &lrd  parties  in  poesessiou  of  the  mort- 
gaged property.    It  does  not  make  defendants 
^o  the  suit,  either  the  New  Orleans  Canal  and 
3anking  Company,  or  the  Carrollton  Bailroad 
<Gompany,  both  of  which,  as  has  been  before 
Mated,  held  mortgages  prior  in  time  and  dig- 
-siity  to  that  of  the  City  Bank  of  New  Orleana. 
It  charges  no  irregularity,  imputes  no  fraud, 
^nd  does  not  impeach  the  fairness  of  the  sale. 
It  is  founded  exclusively  upon  the  notion  that 
the  highest  judicial  tribunals  of  the  State  and 
Union  had  perseveringly  and  deliberately  mia- 
iaterpreted  the  Bankrupt  Act;  and  that,  al- 
tbough  that  act  is  now  dead,  and  years  have 
elapMd  and  millions  of  property  have  changed 
hiuids  under  faith  of  the  interpretation  given 
to  it,  it  is  not  now  too  late  to  go  back  and  cor- 
rmd  the  error  into  which  those  tribunals  have 
te.Ilen.    The  court  dismissed  the  action  of  the 
Oa-t^  Bank,  and  it  appealed  to  the  Supreme 
CSc»vrt  of  Louisiana.    That  court,  reversing  the 
l^bcision  of  the  inferior  tribunal,  gave  judff- 
■n^nt  for  the  City  Bank,  to  reverse  which  this 
W-it  of  error  is  now  prosecuted. 

I.  The  firat  ground  on  which  the  plaintiffa 
^"^^ly  is.  that  the  first  mortgagee,  being  an  ac- 
knowledged party  to  the  cause,  gave  his  previ- 
^'iss  consent  and  authority  to  the  sale,  and,  after 
^^  was  made,  petitioned  the  court  to  receive  the 
"^••^J  proceeds,  and  *actuallv  did  receive 
"ttem,  towarda  the  satisfaction  of  his  mortgage, 
%nd  so  ratified  and  confirmed  the  previous  sale. 

[As  the  decision  of  the  court  did  not  turn 
Upon  this  point,  the  argument  la  omitted.] 

II.  But  it  is  contended  that,  without  any  aa- 
asot  of  tiie  Ant  mortgagee  to  the  ptoeeedinm 
AM  14.  ed»  ^  ^ 


of  the  court  In  bankruptcy,  and  even  In  oppoal* 
tion  to  the  protest  of  that  and  every  other  in- 
cumbrancer, that  court,  under  the  act  of  Con- 
gress, had  full  and  oomplete  jurisdiction  over 
the  mortgaged  property,  had  ample  power  to 
order  its  sale,  and  that  the  sale,  in  virtue  of  ite 
authority,  is  valid,  and  binding  upon  all  par- 
ties whatever. 

Nothing,  it  would  seem,  on  principle,  would 
be  more  proper  and  fitting,  than  that  the  as- 
signee of  the  bankrupt  should  be  invested  with 
aU  the  property,  however  encumbered,  rights, 
and  interests  of  the  bankrupt;  that  he  should 
have  power  to  sell  and  dispose  of  it  to  the  beat 
advantage,  making  clear  titles  to  the  purchas- 
ers; and  that  he  should  be  obliged,  at  tne  same 
time,  to  show  proper  regard  and  pay  due  re- 
spect to  all  liens  and  Incumbrances  existing  on 
the  property.  In  no  other  way  can  a  unity  In 
the  administration  of  the  bankrupt's  estate  be 
secured.  In  no  other  way  can  a  speedy  and 
definitive  settlement  of  it  be  effected.  If  a  part 
of  his  estate,  the  unencumbered  paji  only,  be 
subject  to  the  authority  of  the  assignee,  and 
the  residue  of  it,  the  encumbered  part,  be 
beyond  his  control,  and  liable  to  a  different  and 
conflicting  administration,  delay  and  confusion 
are  inevitable. 

What  was  so  nuinifest  and  reasonable  In  It- 
self was  not  likely  to  be  overlooked  by  the 
wisdom  of  Congress.  Accordingly,  in  the  Bank- 
rupt Act  the  assignee  is  invested  with  the  full- 
est .right  and  power  over  the  whole  estate, 
rights  and  interests  of  the  bankrupt,  of  what- 
ever kind  or  nature,  to  the  same  extent  in  which 
the  bankrupt  himself  held  them.  (Third  sec- 
tion of  the  act.)  And  Congress,  looking  to  the 
interest  of  all  parties  to  have  a  speedy  settle- 
ment of  the  bankrupt's  estate,  has  provided  (in 
the  tenth  section  of  the  act),  that  it  shall,  if 
practicable,  be  accomplished  within  two  years 
after  the  decree  In  bankruptcy. 

By  the  aecond  aection  of  the  act,  it  la  pro- 
vided, that  nothing  in  the  act  contained  ahall  be 
construed  to  annul,  deatroy,  or  impair  any  law- 
ful righta  of  married  women  or  minora,  or  any 
liens,  mortgages,  or  other  securities  on  property, 
real  or  personal,  which  may  be  valid  by  the 
laws  d  the  States  respectively,  and  which  are 
not  Inconsistent  with  the  provisions  of  the 
second  and  fifth  sections  of  the  act. 

Under  this  proviao  the  defendant  oontenda, 
that  as  mortgagee,  he  is  exempted  from  the 
operation  of  the  Bankrupt  *Act;  that  it  [*500 
doea  not  touch  or  affect  nim ;  that  the  proper^ 
which  la  mortgaged  to  him  la  beyond  tne  reach 
or  control  of  the  Bankrupt  Court,  and  that  he 
may  proceed  when  he  pleases  to  enforce  hla 
mortgage  rights,  without  regard  to  the  intereata 
of  the  other  creditors  of  the  bankrupt,  and 
without  respect  to  the  requirement  of  the  Bank- 
rupt Act  to  insure  a  speedy  settlement  and  close 
of  the  proceedings  in  each  case  in  bankruptcy, 
within  two  years,  if  practicable,  after  the  de- 
cree delaring  the  bankruptcy. 

These  are  hiffh  pretensions,  and  ought  to  be 
fully  and  justly  weighed.  Undoubtedly,  the 
rights  of  all  mortgagees,  in  a  due  execution  of 
the  Bankrupt  Act,  art  to  be  fully  respected  and 
enforced,  and  are  not  to  be  annulled,  destroyed, 
or  impaired.  But,  whilst  the  most  liberal  and 
full  effect  ought  to  be  given  to  the  part  of  the 
aet  which  dedaica  that  \^«;|  a^a^  'ositi  ^  >aB^ 
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paired,  annulled,  or  destroyed,  full  operation 
■hould  also  be  allowed  to  aU  other  parts  of  the 


If  the  act  can  receii^  a  oonstniction  by  which 
the  mortffaffe  creditor  can  be  made  safe  in  the 
reeeipt  of  the  debt  which  the  mortgage  was  in- 
tended to  secure,  and  other  creditors  can  be  al- 
lowed to  receive  what  remains  of  the  mortf^aged 
poperty,  after  that  object  is  accomplished, 
that  oonstniction  would  be  recommended  by 
Justice  and  equity. 

The  plaintiffs  contend,  that  the  mortgaged 
property  should  be  fairly  administered  by  the 
assignee,  along  with  the  other  property  of  the 
bankrupt;  that  it  should  be  fairly  sold,  in  a 
manner  likely  to  make  it  the  most  productive; 
and  that  out  of  the  proceeds  Uie  mortgages 
should  be  first  satisfied,  and  the  residue,  if  any, 
be  applied  to  the  payment  of  the  general  cred* 
itors.  And  this,  they  contend,  is  necessary  to 
comply  with  the  provisions  of  the  Bankrupt 
Aet.  Far  from  annulling,  destroving,  or  im- 
pairing; the  lien,  they  contend  that  this  course 
ffives  to  it  full  and  complete  effect,  securing 
tiie  identical  object  for  which  the  mortgage  or 
lien  was  created. 

But  the  defendant,  in  effect,  contends  that 
the  whole  property  of  the  bankrupt,  as  was 
manifestly  intended  by  the  Bankrupt  Act,  is 
not  vested  in  the  assignee;  that  a  part  of  Uiat 
property,  which  happens  to  be  mortgagped,  is 
without  the  power  or  control  of  his  assignee; 
that  it  can  only  be  acted  upon  and  disposed  of 
when  the  mortsagee  pleases ;  and,  consequently, 
whatever  may  be  its  value  or  amount,  whether 
it  exceeds  or  not  the  debt  which  it  was  intend- 
ed to  secure,  it  must  remain  exempt  from  the 
power  or  management  of  the  assignee. 

This  is  not  believed  to  be  according  to  the 
design  of  the  Bankrupt  Act.  That  was  to  sub- 
ject the  whole  property  of  the  bankrupt  to  the 
payment  of  all  his  debts,  according  to  their 
601*]  Apriority  and  privileges.  And  this  de- 
sign can  be  best  effectuated  b^  subjecting  the 
property  to  a  single  and  undivided  mangement, 
under  the  superintendence  of  the  assignee, 
actine  in  obedience  to  one  judicial   tribunal. 

If  the  contrary  be  supposed — if  the  mere  fact 
of  the  existence  of  a  mortgage  withdraws  the 
mortgaged  property  from  the  control  of  an  as- 
signee— ^what  might  be  the  conse(|uenceT  The 
mortgage  may  be  illegal  and  invalid,  or  may  be 
upon  property  amounting  to  a  value  greatly 
exoeedinff  the  debt  intended  to  be  secured  by 
it.  Is  the  property  mortgaged  under  such  cir- 
oumstances  to  remain  beyond  the  reach  of  the 
assignee?  Does  not  every  view  which  can  be 
taken  of  the  subject  lead  to  the  conclusion  that 
the  entire  property  of  a  bankrupt,  encumbered 
and  unencumbered,  should  be  under  the  control 
of  the  assignee,  so  as  to  be  administered  by 
him,  with  due  respect  to  liens  or  not,  as  they 
may  happen  to  exist  t 

It  is  further  urged  by  the  defendant,  that, 
whilst  his  mortgage  is  to  remain  sacred  and  be- 
yond the  reach  of  the  assignee,  the  equity  of 
redemption  may  be  sold;  in  other  words,  that 
the  mortgage  property  must  be  sold,  subject  to 
the  incumbrance.  If  the  existence  of  a  mort- 
gaga  protects  the  property  against  the  opera- 
tic of  the  Bankrupt  Act,  all  "lawful  rights  of 
auurried  women  or  minors,  or  any  liens  or  other 
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securities  on  property,  real  or  personal,"  are 
equally  entitled  to  the  protection  claimed  under 
the  proviso  of  the  second  section  of  the  Bank- 
rupt Act.    How  would  it  be  possible  to  make 
any  rational  sale  of  the  estate  of  the  bankrupt, 
subject  to  these  unascertained  incumbraneest 
Neither  the   seller   could   possibly   know   the 
actual  value  of  what  he  was  selling,  nor  the 
purchaser  what  he  was  buving.     Both  would 
be  acting  perfectl^r  in  the  dark.     Between  the 
two  modes  of  selling  the  encuml)ered  property 
— that  of  selling  it  although  shingled  over  with 
unknown    liens,    or    liens    of    unascertained 
amount  or  validity,  subject  to   the   whule   of 
them,  or  that  of  fairly  selling  it  upon  ample 
notice,  liberated  from  all  incumbrances,  good 
and  bad,  and  apply iuff  the  proceeds  first  to  the 
satisfaction  of  all  "lawful   rights  of  married 
women  or  minors  or  any  liens,  mortgagee,  or 
other  securities,'*  and  the  surplus,  if  any,  to 
other  creditors — there  cannot  for  a  moment  ba 
a  doubt  which  is  fraught  with  the  most  equity, 
justice,  and  propriety.    The  error  of  the  argn 
ment  of  the  defendant,  in  opposition  to 
latter  mode  of  sale,  consists  m  considerhij 
as  annulling,  destroying,  or  impairinff  the 
So  far  from  its  having  that  effect,  the  p 
object  for  which  it  was  created  Is  accomplisl 
by   applying  Uie   proceeds   of   the   mo 
property  to  the  satisfaction  of  the  lien.     ^ 
no  more  annuls,  destroys,  or  impairs  the  li 
than  would  be  done  by  a  *  judicial  sale  [*5 
of  the  property  under  a  judgment  or  the  dec 
of  a  State  tribunaL     A  mortgage  cannot 
justly  or  truly  said  to  be  impaired  or  annu^  j^^ 
when  it  has  been  fully  satisfied  or  satisfied.    ^ 
the  extent  of  all  the  proceeds  of  the  prop^^^ 
mortgaged.  ^ 

If  It  had  been  the  intention  of  Congress  to  (fo 
anything  more,   in   regard  to  mortgages  tint 
other  liens,  than  to  preserve  them  unimpaired^, 
if  it  had  been  intended  to  exclude  them  tltc»- 
gether  from  the  operation  of  the  Bankrupt  Ae^.. 
—different  language  from  that  which  was  seta — 
ally  used  would  mive  been  employed.    Thus  i 
the  third,  the  next  section  of  the  act  to  tha 
which  has  been  under  consideration,  the  Ian 
guage  of  the  proviso  is,  "that  there  shall 
excepted  from  the  operation  of  the  provisi 
of  this  section  the  necessary  hous^old   a 
kitchen    furniture,"   etc    clearly    manifesti; 
that,  with  that  exception,  it  was  the  purpose 
Congress  to  vest  in  the  assignee  the  whole  er 
tate  of  the  bankrupt,  of  everv  name  and  n. 
ture,  encumbered  or  unencumbered,  to  be 
ministered  by  him  with  due  regard  to  the  rigki  ^ 
and  privileges  of  all  persons. 

But  it  is  useless  to  prolong  the  argument  in 
support  of  the  interpretation  of  the  bankrupt 
law  now  contended  for.    Any  necessity  for  jt 
is  wholly  superseded  by  authoritative  decision^ 
of   the   highest  tribunals,   federal   and   8tst^ 
The  iurisdtction  of  the  United  States  District 
Court,  sitting  in  bankruptcy,  over  the  property 
mortgaged  by  the  bankrupt,  Is  supported  sa^l^ 
maintained  bv  this  court  in  the  case  Ex-ptrt^ 
The  City  Bank  of  New  Orleans  (the  same  basl^ 
which  is  defendant  in  this  case)  against  Chri»^ 
ty.  Assignee,  3  Howard's  Reports,  292.    Notls.  — 
ing  can  be  more  full,  clear,  and  satisfactory « 
than  the  reasoning  employed  by  this  court  nsm 
that  case,  and  the  conclusion  at  which  it  ac — 

Howard  ^^ 
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rivm.    It  WM  objected  against  it,  in  the  court 
ImIow,  tlutt  the  decision  was  extrajudicial ;  that 
it  was  not  necessaiy  to  determine  the  point  as 
to  the  jurisdiction  over  mortgages ;  and  that  the 
cause  went  off  by  a  refusal  to  n-ant  the  pro- 
hibition moved  for.    It  is  true,  that,  if  the  Su- 
preme Court  had  chosen  to  shrinlc  from  any  ex- 
pression upon  that  point  of  its  opinion,  and  to 
stand  non-committal,  it  might  have  limited  it- 
self to  a  simple  denial  of  the  prohibition.    But 
it  is  respectfully  conceived,  that  such  a  course 
of  darkness  would  not  have  well  corresponded 
with  the  dutj  and  dignity  of  that  high  tribu- 
nal.   The  point  fairly  arose  in  the  cause,  was 
elaboratelv  discussed  in  the  argument,  and  was 
deliberately  considered  by  the  court.    It  arose 
under  a  new  law,  just  going  into  full  operation 
throughout   the   whole   extent  of   the   United 
States,  and  subject  to  exposition  by  a  great 
variety  of  tribunals,  federal  and  State.    Con- 
flictfnff,    or    apparently    conflicting,    decisions 
50S*j    were   made,   or   in   danger   of    *being 
made,  by  inferior  courts.     All  eyes  were  anx- 
iously   turned   to   this   court  for   light.     The 
very  party  now  objecting  to  the  authority  of 
the    precedent   brought   the    point  before   the 
oonrt,  and  fully,  ably,  and  confidently  argued 
it.      Under  all  these  circumstances,  and  con- 
eidering  the  great  necessity  for  uniformity  of 
practice  and  decision  under  this  new  law,  could 
Yl&is  court  have  justly  and  honorably  avoided 
settling   definitively    the    controverted    point? 
The  court  thought  it  could  not.    The  decision 
«>f  such  a  question,  which  was  attended  with  so 
much  solemnity  and  consideration,  cannot  bo 
regarded  as  obiter  dicta,  or  loose  expressions  of 
Judges,    which    accidentally    fall    from    them, 
urithout  deliberation,  during  the  progress  of  a 
trial. 

But,  to  put  the  matter  forever  at  rest,  this 
court  subsequently  re-affirmed  all  the  doctrhies 
and  principles  laid  down  previously  in  the  pre- 
eedinig  case,  in  Norton's  Assignee  v.  Boyd  et  al. 
3  Howard,  434. 

1  will  not  go  into  an  examination  of  the  de- 
cisions of  particular  judges  of  the  federal 
eourts,  acting  on  the  circuits  or  in  the  districts ; 
for  if  they  conflict  with  those  already  referred 
to,  they  must  yield  to  the  paramount  authority 
of  this  court. 

If  this  decision  of  the  question,  by  the  high- 
lit tribunal  in   tlie  land,  Btood  upon  its  own 
•nlted  authority  and  di;:nity  alone,  it  ought  to 
command  the  respect  nnd  obedience  of  all  other 
tribunals,  State  and  fiMleral,  within  the  United 
I         fitites.      For    if    the    Supreme    Court    of    the 
United   States   cannot   finally  and   definitively 
i-\       fettle  a  controverted  interpretation  of  a  law  of 
(^      the  (Inited  States,  our  admirable  but  compli- 
^J      ated    system    of    free   government    would   be 
^'       thro^wa,  as  to  the  administration  of  justice,  into 
niter    and    hopeless    disorder    and    confusion. 
But    it  does  not  rest  upon  the  sole  authority  of 
Mia    court    The  Supreme  Court  of  Louisiana, 
»y     repeated  decisions,   fully  and  deliberately 
Maaidered,  had  decided  the  same  question  in 
w>»     came  way.    Conrad,  Assignee,  etc  t,  Pri- 
*?■*•    Recorder,  etc  5  Robinson,  40;  Clarke,  As- 
*iSx^«e,  V.  Rosenda  et  al.  6  Robinson,  27;  Ben- 
l*»Ain,  Assiffnee,    v.  Prieur,  5  Robinson,  60; 
I-ewis  V.  Fisk  et  aL,  6  Robinson,  150. 
IB    Xi.ed. 


It  will  be  perceived,  on  an  examination  of 
these  cases,  that  they  cover  the  whole  ground 
of  the  question  of  the  jurisdiction  of  the  Bank- 
rupt Court;  and  that  it  was  thoroughly  con* 
sioered  and  most  ably  argued.  The  Suprems 
Court  of  Louisiana  declares,  tiiat,  however  the 
question  may  be  settled  in  other  States,  ths 
maintenance  of  the  jurisdiction  of  the  Bankrupt 
Court  is  essential  to  the  purposes  of  justice  In 
Louisiana;  and  that,  if  it  be  not  maintained, 
''it  would  be  destructive  of  most  of  the  liens 
and  securities  intended  to  be  protected  by  the 
last  proviso  of  the  second  section  of  the  act  of 
Congress,"  owing  *to  the  peculiar  na-  [*504 
ture  of  the  liens  and  mortgages  as  constituted 
by  the  laws  of  Louisiana. 

Thus  doubly  fortified  by  the  solemn  and  d^ 
liberate  decisions  of  the  highest  judicial  tribn* 
nal  in  the  United  States,  and  the  highest  judi- 
cial tribunal  of  the  State  of  Louisiana,  tibs 
plaintiffs  had  some  right  to  suppose  that  they 
oould  not  be  disturb^  in  the  possession  A 
property  fairly  purchased,  and  held  by  them 
under  the  sanction  of  these  high  authorities. 

[Mr.  Clay  then  replied  to  Mr.  Sergeant's  ar- 
gument respecting  the  irregularity  of  the  pro- 
ceedings.] 

III.  That  the  cancelment  and  erasure  of  the 
defendant's  mortgage  create  an  absolute  bar  to 
any  relief  to  which  he  now  seeks  to  subject  the 
mortgage  in  the  hands  of  third  parties  to  his 
demand. 

IV.  That  the  defendant,  by  his  culpabls 
silence  and  non-intervention,  during  the  whole 
proceedings,  from  beginning  to  end,  and  ter- 
minating in  the  consummation  of  the  sale  of 
the  mortgaged  property  bv  the  passing  of  titles, 
has  deprived  himself  of  all  ri^ht  to  the  aid  and 
assistance  of  a  court  of  justice  to  enforce  his 
present  claim. 

[As  the  decision  of  the  court  did  not  turn 
upon  either  of  these  points,  the  argument  !• 
omitted.] 


Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  case  is  brought  here  by  a  writ  of  error 
directed  to  the  Supreme  Court  of  the  State  of 
Louisiana,  under  the  twenty-fifth  section  of 
the  Act  of  1780.  The  record  is  voluminous, 
and  necessarily  so  from  the  nature  of  the  con- 
troversy in  the  State  courts.  But  the  follow- 
ing summary  statement  contains  all  the  facta 
material  to  the  question  now  before  this  court 
upon  the  writ  of  error : 

In  1842,  Thomas  Banks,  a  citiscn  of  New 
Orleans,  was  declared  a  bankrupt  under  the 
act  of  Congress  to  establish  an  uniform  system 
of  bankrupt^,  and  F.  B.  Conrad  appointed 
his  assignee.  At  the  time  of  his  bankruptcy 
he  was  the  owner  of  certain  real  property  in 
New  Orleans,  called  Banks'  Arcade,  upon  which 
he  had  executed  three  several  mortgages,  all  of 
them  outstanding  and  unsatisfied  at  the  tims 
he  became  a  bankrupt  The  first  was  to  ths 
New  Orleans  Canal  and  Banking  Company; 
the  second  to  the  CarroUton  Railroad  Com- 
pany; and  the  third  to  the  City  Bank  of  New 
Orleans. 
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VpoD  tlie  application  of  tbe  assignee,  the 
iMstrict  Court  of  the  United  States  ordered 
those  mortgaged  premises  to  be  sold,  and  di- 
rected that  the  mortgages  should  be  cancelled, 
and  the  property  sold  free  from  incumbrance, 
rendering  to  the  parties  interested  their  re- 
spective priorities  in  the  proceeds.  It 
506*]  *wa9  accordingly  sold,  and  purchased  bj 
the  appellants;  and  Uiey  having  complied  wiui 
the  terms  of  sale,  conveyances  have  been  made 
to  them  by  the  assignee,  and  possession  de- 
livered. 

Before  the  money  was  paid  by  the  purchas- 
ers, there  were  some  proceedings  in  the  State 
courts  in  order  to  obtain  the  actual  cancella- 
tion of  these  mortgages  in  the  office  in  which 
they  were  recorded.  But  these  proceedings  are 
not  material  to  the  question  before  this  court, 
and  it  is  unnecessary  to  state  them. 

After  the  sale  was  made  and  reported  by  the 
assignee,  the  New  Orleans  Canal  and  Banking 
Company,  which  held  the  elder  mortgage,  filed 
m  petition  in  the  District  Court,  praying  that 
the  proceeds  of  the  sale  might  be  paid  over  to 
that  bank;  the  whole  amount  for  which  the 
property  was  sold  being  insufficient  to  satisfy 
the  debt  due  on  that  mortgage.  Tlie  said  bank 
had,  it  appears,  before  this  application  was 
made,  consented  to  the  sale  by  the  assignee, 
and  agi-eed  that  the  mortgages  in  its  favor 
should  be  cancelled  for  the  purpose  of  giving 
titles  to  the  purchasers,  reserving  its  rights 
to  be  paid  first  out  of  the  proceeds. 

But  neither  the  Carroltton  Railroad  Com- 
pany nor  the  City  Bank  of  New  Orleans  ap- 
peared in  the  District  Court  in  any  of  the  pro- 
ceedings hereinbefore  mentioned,  although 
regularly  notified.  Nor  did  either  of  them 
e3Ehibit  or  prove  any  claim  against  the  bank- 
rupt's estate,  nor  assent  or  object  to  the  sale, 
or  to  any  of  the  proceedings  therein. 

Subsequently,  however,  and  after  the  pro- 
ceedings upon  this  subject  in  the  District  Court 
had  been  completed,  and  the  purchasers  had 
eomplied  with  the  terms  of  sale,  and  received 
their  titles  from  the  assignee,  and  been  placed 
in  possession  of  the  premises,  the  City  Bank 
of  New  Orleans,  which  held  the  third  mortgage, 
instituted  a  suit  in  the  Commercial  Court  of 
the  State,  for  the  purpose  of  charging  the  prop- 
erty in  the  hands  of  the  purchasers  with  the 
money  due  on  its  mortgage.  The  purchasers 
resisted  the  claim,  upon  the  ground  that  they 
were  entitled  to  hold  the  property  free  and 
discharged  from  this  encumorance,  under  the 
sale  made  to  them  by  the  assignee,  as  herein- 
before stated.  And  the  Commercial  Court  hav- 
ing decided  in  favor  of  the  validity  of  this 
defense,  the  bank  appealed  to  the  Supreme 
Court  of  the  State,  where  the  question  was 
raised  and  argued,  whether,  under  the  act  of 
Congress  establishing  a  uniform  system  of 
bankruptcy,  the  purchasers  were  entitled  to 
hold  the  premises  free  and  discharged  from  the 
mortgage  to  the  City  Bank. 

Upon  this  question  the  Supreme  Court  re- 
600*]  versed  the  judgment  *of  the  Commer- 
cial Court,  and  adjudged  that  the  property 
should  be  seized  by  the  sheriff,  and  sold  to  sat- 
isfy the  demand  of  the  bank.  And  it  is  this 
iudgment  of  the  Supreme  Court  of  Loulsiamk 
thMt  h  now  before  this  court  for  revision. 


The  record  manifestly  presents  a  ease  within 
the  twenty-fifth  section  of  the  Act  of  Congress 
of  1780,  and  the  jurisdiction  of  this  court  has 
not  been  disputed.  The  authority  of  the  Dis- 
trict Court  of  the  United  States  to  order  the 
sale  of  the  property  free  from  and  discharged 
of  the  incumbrances,  as  mentioned  in  the  pro- 
ceedings, was  drawn  in  question,  and  the  de- 
cision of  the  Supreme  Court  of  the  State  was 
affainst  the  validity  of  the  authority  thus  exer- 
cised by  the  District  Court.  And  this  is  the 
only  question  upon  which  this  court  is  author- 
ized to  pass  judgment;  for  the  same  section  of 
the  Act  of  1789,  which  gives  jurisdiction  in 
the  cases  therein  enumerated,  forbids  it  to  be 
exercised  over  any  other  question  which  may 
have  arisen  in  the  case,  or  been  decided  by  the 
State  court. 

The  question,  then,  to  be  decided  by  this 
oourt  is  simply  this:  Are  the  purchasers  under 
the  sale  made  by  the  assignee  of  Thomas 
Banks,  as  hereinbefore  stated,  under  the  au- 
thority of  the  District  Court,  entitled  to  hold 
the  property  free  and  discharged  from  the 
mortgage  and  incumbrance  of  the  City  Bank? 

With  every  respect  for  the  learned  State 
court  which  has  decided  against  the  right  of 
the  purchasers,  we  cannot  persuade  ourselves 
that  it  can  be  either  necessary  or  proper,  at 
this  day,  for  this  court,  in  deciding  a  case  like 
this,  to  enter  into  an  argument  upon  the  con- 
struction of  the  bankrupt  law,  in  order  to  vin- 
dicate its  judgment.  The  power  of  the  District 
Court  over  mortgages,  in  cases  of  bankruptcy, 
was  fully  argued  and  considered  in  the  two 
cases  reported  in  3  Howard,  202  and  426,  aa 
appears  by  the  opinions  delivered  by  the  court* 
and  the  opinions  of  the  justices  who  dissented. 
But  whatever  difference  of  opinion  existed  aa 
to  some  of  the  propositions  maintained  in  these 
cases  by  the  majority  of  the  court,  there  has 
been  no  division  of  opinion  upon  a  question 
like  the  one  presented  in  this  record.  And  the 
oourt  are  unanimously  of  opinion  that  the  sale 
made  by  the  assignee  of  the  property  in  ques- 
tion is  valid,  and  that  the  purchasers  are 
entitled  to  hold  it  free  and  discharged  from 
the  mortgage  to  the  City  Bank,  and  from  all 
other  incumbrances  mentioned  in  the  proceed- 
ings. 

The  judgment  of  the  Supreme  Court  of 
Louisiana  must  therefore  be  reversed. 


Order. 


This  cause  came  on  to  be  heard  on  the  tiia« 
script  of  the  ^record  from  the  Supreme  [^509* 
Court  of  the  State  of  Louisiana,  and  wai  sr--^ 
gued  by  counsel;  on  consideration  whereof,  i-^ 
is  now  here  ordered  and  adjudged  by  this  oourfe^ 
that  the  judgment  of  the  said  Supreme  Oour-fe 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  costs ;  and  that  this  cause  be,  an^l 
the  same  is  hereby  remanded  to  the  said  Sm.- 
preme  Court,  to  be  proceeded  with  in  oonfonm— 
Ity  to  the  opinion  of  this  court^  and  as  to  lai 
t  and  ^\i&Uce  shall  appertain. 


mt        Wlwr  RivsB  BmDGC  ▼.  t>ix  let  At.   Saiib  t.  town  of  BiAnunoio  n  ai»  Mf 

THX    WEST    RlVtrR    BRIDOB    CX)llPAK7,  books  and  aeeotmU  of  tbe  eompatiys  and  If  It 

Plaintiffa  in  Error,  should  appear  that  the   net  proceeds  should 

Y,  have  averaged  a  larger  sum  than  twelve  per 

JOSEPH  DEC  and  The  Towns  of  Brattleboro'  ?^?*'  Pf'  •""^"I'l.*^''  J}!?**\''l?^'**  '^S*"  ***• 

and  Dummerston,  in  the  County  of  Wind-  J^"«'  provided  they  did  not  teduce  them  so 

hMm.  Defendants  in  Error.           ^  faTtweWe  pe7^nt       ^''''P'*''^"  '"""  "^*^* 

^The  remaining  sections  provided  for  the  gov- 

THE    WEST    RIVER    BRIDGE    OOMPANY.  ?™n«nt  of  the  company,  for  their  Iceeping  tha 

PUintiff.  in  Error.  »>"^  ^  ^  ^^'^^  ^^  ^  „„^  ,,. 

.                                    ^*      company  built  the  bridge. 

THE    TOWNS    OF    BRATTLEBORO*    AND  In  1709,  Josi4h  Arms  conveyed  to  the  eom- 

DUMMERSTON,  in  the   County  of  Wind-  pany  a  small  piece  of  land,  about  two  acres, 

ham,    and    Joseph    Dix,    Asa   Boyden,    and  lying  on  the  south  banlc  of  the  West  River. 

Phineas  Underwood,  Defendants  in  Error.  In  1803,  the  Legislature  passed  a  supplement 

to  the  charter,  midi  altered  the  rate  of  tolls, 

Bridge  erected  and  owned  by  private  corpora-  **«^  >«|J  ^^«  J!!^'i"i?f  ^'**t'''  IS«?»'^"^    . 

ti?n  may  be  taken  for  public  highway,  iSnder  J^J^''^S^^\l^J  ,*^^  W^Blature  passed 

general  act,  compensation  bein^  made,  same  f^  *^. •"^^^^^t'    t"  ^"^  ^^^^H^^S  ^a^^^^'IS^ 

L  to  naturla  penons.  1?  f  ^«^  whereby  It  was  enacted  and  prorided, 

'^  that  "whenever  there  shall  be  occasion  for  any 

new  highway  in  any  town  or  towns  In  this 

A  bridge,  held  bj  an  Incorporated  compnny.  nn-  State,  the   supreme   and   county   courts   shall 

der  a  chmrter  from  a  State,  msjr  be  condemned  and  v--^  fv-  --«,«  nnwpr  fj\  f^Vit  ^nv  rp^l  MfAt* 

taken  as  part  of  a  public  roaJC  nnder  the  laws  of  "•^*  ^^^.  same  power  to  take  any  real  estate, 

that  Bute.  easement,   or   franchise   of   any    turnpike,   or 

This  charter  was  a  contract  between  the  State  other   corporation,   when,   in   their  judgment, 

and  the  company,  bat,  like  all  private  rights.  It  Is  ^u^    miKliA    tmnA    i-a<iii{m«    •    miKiiA    ii«»iii»«v 

subject  to  the  right  of  eminent  domafn  In  the  *"®    Public   good   requires   a   public   highway. 

State.  which  such  courts  now  have,  oy  the  laws  of 

The  Constltntlpn  of  the  United  StatoicAnnot  be  this  State,  to  lay  out  highways  over  indiridual 

SuSS*^         ••               •''•^          '^  ^'  P"^**«  property;   and  the  same  power  is 
Nor'does  the  exercise  of  the  right  of  eminent  do-  granted,  and  the  same  rules  shall  be  observed, 
main  Interfere  with  the  Inviolability  of  contracts,  fn  making  compensation  to  all  such  corpora- 
All  property  Is  held  by  tenure  from  the  State,  and  *:-,,,.    .«j    *wi«x^«n.     »1i/««a    m^**^*^^     ^..^^JU^.^* 
all  TOnffacte  are  made  subject  to  the  right  of  emi-  tions    and    persons,    whose    estate,    easement, 

nent  domain.    The  contract  Is  therefore  not  vio-  franchise,  or  rights  shall  be  taken,  at  are  now 

^•^^?  ^l,  ^^^^,^^^T^^^  P{^^%J\P^i'  c.  .      ,  ^    M  ^  granted  and  prorided  in  other  cases;  provided. 

The  Constitution  of  the  United  States  Intended  Xv.i.  _^  _„_»,  *   .i  «of*f  ^  ^..^m^Mf   ^1  «*...Mk:«J 

to  prohibit  all  such  laws  Impairing  the  obllgatton  *J»J,  ^^  '^ch  real  esUte,  easement,  or  franchise 

of  contracts  as  Interpolate  some  new  term  or  con-  shall  be  taken  in  the  manner  and  for  the  pur- 

ditlpn,  foreign  to  the  original  agreement.  poses  aforesaid,  unless  the  whole  of  such  real 

^fSFV^n  tti  »S  t"tln,°wir  tbS'h.TuyS  -t*te.  •Mement  or  franchtoe  belonging  to  »M 

IndlTidoal,  and  a  tranehlM  cannot  be  dlittngolahcd  corporation  shall  1m  taken,  and  oompenaatioa 

bom  otber  ptopertr.  made  therefor." 

On  the  26th  of  Anguet,   1842,  Joseph  Dix, 

mHBSB  eaaea  were  brought  np,  by  »  writ  of  •^  afty-'ow  other  persoM  prM^ted  the  fol- 

1    error  issued  under  the  twentV-Sfth  seetion  ^^  ^}'^Ta^  *'^  °^^^  ^"^  '"  *** 

of  the  Judiciary  Act,  from  the  Supreme  Court  ^SJ^*   *u         u^"''  u.  v                  *               i 

of  Judicature  o?  the  SUte  of  Vermont.  ,   "^hat  the   public   highway   or  sUge  road. 

In  1196.  the  Legislature  of  Vermont  passed  !*^.,^'?°  r\!**^J"i^'^  "L?*"}^  ^^*^H 

sn  act,  entitleOAn  Act  granting  to  John  «nB»ttleboro',throurii  the  northerly  part  of 

W.  Blake,  CalTi'n  KnowltonT  and  their  aaso-  "aid  town,  and  througl  the  town  of  fiummer.- 

eiates.  th^  nrivilege  of  building  a  toll  bridge  *<«•*«•  *>»•  •»,"*'"  •"•  "tl"*"*^' '?  ""J  """: 

over  West  £yer,  fii  Brattlebon?."  *y.  •>?».  'f  »  1?»K  ""*«  "^J  •  /"''J"'*' *'  8^! 

The  iirst  seetion  enacted  that  Blake,  Knowl-  oomplamt,  both  on  account  of  the  steep  and 

ton.  and  their  assodates,  should  be  and  con-  dangerous   tails,  and   the   great   difficulty   of 

tinue  a  body  poUtie  and  corporate,  by  the  name  lS^P»>9  ^  •«"•  *"  "P"''  "  "•',  '"^It'Si 

of    the  Weit  RiTor  Bridge'oomiLiny,  for  one  Th*t  various  and  repeated  •attempUf'SOD 

Sundred  years;  and  that  they  should  have  the  ^^"'^'^  **  ^fJ.?7»  *•>«  "*"?•  ^tl-Ji*- 

exclusive  privilege  of  erecting  and  continuing  "'/"^Ti   Your   petitioners   further   repre- 

»    brid«  over  ^est  River,  within  four  mil<l  •«»*;  ^^jJ^  ^^LnTl'li'Si^^'^^J^ 

from  tie  place  where  said  stream  united  with  ,'"??V*'"''  are  confident  a  highway  may  be 

Oonnecticut  River.  •»«>  between  said  termini,  and  made  at  a  mod- 

60«»]      'The  second  section  fixed  the  rate  of  ?"**•  •^S*''  jJii*?'  ""♦"  ,*'?"*  "^"k*'  *^ 

^jlg  '  hills  and  be  perfectly  satisfactory  to  the  pub- 

The  third  section  enacted,  that,  at  the  ex-  "±.„I»?' uPfii'^^iL".?!' ^TT'J?!'  •?"•*.! 


indictments    are    now    pending    against    said 


Nom. — As  to  what  laws  sre  void  ss  Impairing  towns  for  not  making  the  same;  but  your  pa- 

?*»^^ilP*f?'V  "Li®^«*?*^ter*^  °®^*  to  8  Lu  ed.  titioners  believe  that  said  committee,  in  order* 

^•f«lSii  doma^ta/^^^  be  Uken-^ee  note  \^,f^^  H^,~^^^~;J^1  influenced  by  the  solic 

!P  33  L.  ed.  U»  8.  740;  40  U  ed.  U.  &  IM.  itatioos  of  interested  Individuala.  rathar  than. 
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tbt  publle  good,  and  that  if  said  alterations 
are  worked,  they  would  form  but  little  im- 
provements, and  that  the  public  will  never  be 
satisfied  until  said  highway  is  laid  on  the  best 
possible  route;  and  further,  that  it  will  cost  as 
much  to  make  said  alterations  (which  we  con- 
sider to  be  useless),  as  it  will  to  make  a  ffood 
traveling  road  on  the  route  contemplated  by 
the  petition. 

"And  TOur  petitioners  further  represent,  that 
the  toll  bridge  across  West  River,  on  said  route 
in  Brattleboro*,  owned  by  the  West  River 
Bridge  Corporation,  is,  and  for  a  long  time  hns 
been,  a  sore  grievance,  both  to  the  traveler 
and  the  inhabitan^a  of  the  towns  in  the  vicin- 
ity, who  have  occasion  to  pass  and  repass, 
travel  and  labor,  on  said  highway;  and  how- 
ever the  Legislature  in  the  infancy  of  the  State 
may  have  exercised  sound  discretion  in  grant- 
ing said  toll  bridge,  yet,  in  the  present  im- 
proved and  thriving  condition  of  the  inhab- 
ttants,  your  petitioners  are  unable  to  discover 
any  good  reason  why  said  grievance  should 
longer  be  endured,  or  why  the  wealthv  town  of 
Brattleboro'  should  not,  as  well  as  otner  towns 
much  less  able,  sustain  a  free  bridge  across 
West  River.  Your  petitioners  therefore  pray 
the  court,  by  an  able,  judicious,  and  disinter- 
ested committee,  to  cause  said  route  to  be  sur- 
veyed, and  such  alterations  and  improvements 
to  be  made  in  the  old  road,  or  a  new  one  to  be 
laid,  as  the  public  good  may  require;  and  also 
to  take  the  real  estate,  easement,  or  franchise 
of  the  'West  River  Bridge  Company,'  a  corpo- 
ration owning  the  aforesaid  toll  bridge,  for  the 
purpose  of  making  a  free  road  and  bridge  across 
said  river,  agreeable  to  the  statute  in  such  case 
made  and  provided;  and  as  in  duty  bound  will 
ever  pray." 

In  conformity  with  the  above  prayer,  the 
court  appointed  three  persons  to  examine  the 
premises  and  make  report. 

In  May,  1843,  the  commissioners  reported 
that  they  had  examined  the  premises,  and  were 
unanimously  of  opinion  that  a  new  road  ought 
to  be  laid  out  over  a  considerable  portion  of  the 
distance  between  the  termini  mentioned  in 
510*]  the  petition,  *  which  road,  they  said, 
they  had  caused  to  be  surveyed  and  laid  out. 
The  report  then  proceeded  as  follows: 

"The  said  commissioners  also  examined  the 
toll  bridge  across  West  River  in  Brattleboro*, 
and  have  taken  into  consideration  the  propri- 
ety of  laying  a  free  road  across  said  bridge,  at 
the  expense  of  said  town  of  Brattleboro',  as 
contemplated  by  said  petition;  and  in  this  the 
said  commissioners  were  unanimously  of  the 
opinion  that  public  good  required  that  the 
real  estate,  easement,  or  franchise  of  the  West 
River  Bridge  Corporation  should  be  taken,  and 
compensation  made  therefor,  that  said  toll 
bridge  might  thereafter  become  a  free  bridge. 
The  said  commissioners  have  therefore  assessed 
to  the  said  West  River  Bridge  Corporation  the 
sum  of  four  thousand  dollars,  to  be  paid  to  the 
said  West  River  Bridge  Corporation  out  of  the 
treasury  of  said  town  of  Brattleboro',  in  full 
compensation  for  all  real  estate,  easement  or 
franchise  belonging  to  said  corporation,  which 
real  estate,  easement,  or  franchise  is  situate  in 
said  town  of  Brattleboro',  near  the  mouth  of 
West  River,  and  ia  supposed  to  be  more  par- 
UeuJ%rljr  dcBcribed  in  a  deed  from  Josiah  Amea 


to  the  West  River  Bridp^e  Company,  dated  on 
the  first  day  of  April,  in  the  year  seventeen 
hundred  and  ninety-nine,  and  recorded  in 
Brattleboro'  records  of  deeds,  liber  D,  page  203, 
containing  two  acres  of  land,  lie  ttie  same 
more  or  less,  with  a  covered  bridge,  gate,  toll 
house,  barn,  and  other  buildings  thereon. 

"Thomas  F.  Hammond, 
"Julius  Converse, 
Tsaac  N.  Cushman, 

"Commissioners.** 

To  this  report,  the  West  River  Bridge  Com- 
pany, the  town  of  Brattleboro',  the  town  of 
Dummerston,  and  the  persons  who  were  enti- 
tled to  damages  for  the  loss  of  land,  etc  all 
filed  objections. 

The  town  of  Brattleboro'  filed  five  objections, 
the  last  of  which  was  as  follows: 

"5.  Because  it  does  not  appear  from  said 
report,  and  is  not  true  in  fact,  that  there  was, 
or  that  said  commissioners  considered  that  there 
was,  any  occasion  for  any  new  highway  on  aaid 
route  within  a  great  distance,  to  wit,  within 
two  miles  of  said  bridge." 

The  town  of  Dummerston  filed  ten  objectioiis, 
the  first  four  of  which  are  as  follows: 

"1.  Because  said  commissioners  proceeded 
in  said  report  to  discontinue  the  Indited  Road, 
so  called;  a  road  of  which  the  petition  ol 
Joseph  Dix  and  others  did  not  ask  the  discon- 
tinuance; *a  road  which  said  town  was  [*6il 
then  liable  to  make,  and  has  since  raised  money 
to  make. 

"2.  Because  the  acceptance  of  said  report 
would  render  the  maintenance  of  two  roods 
necessary  through  a  large  part  of  the  town, 
while  the  natural  difficulties  are  so  great,  that, 
with  only  one,  the  burdens  of  said  town,  when 
compared  with  its  means,  are  unusually  onerous. 

"3.  That  said  surveyed  routo,  or  Nurse 
Swamp  route,  so  called,  is  a  longer,  more  wet, 
and  more  expensive  route,  between  the  termini 
in  question. 

"4.  That  said  commissioners  were  partial, 
prejudiced,  and  mistaken;  and  acted  under  th^ 
mfiuence  of  misrepresentations  made  by  inter  >. 
ested  persons." 

The  persons  to  whom  damages  were  awarde^ 
by  the  report  were  fifteen  in  number.  Elev^^ 
of  these  filed  six  objections,  the  first  of  whi^^ 
was  as  follows: 

"1.  Because  the  said  commissioners  w^^ 
partial,  prejudiced  and  mistaken,  and  ac^^^ 
under  the  misrepresentations  made  by  in^^^ 
ested  persons." 

The  West  River  Bridge  Company  filed  ee^^^, 
objections,  the  sixth  of  which  stated  the  eh^^ 
ter,  their  observance  of  it,  and  their  desire  fo^ 
its  continuance. 

In  November,  1843,  the  case  was  tried,  u^^ 
the  report  of  the  commissioners  was  accepted. 
The  two  towns  were  ordered  to  pay  the  dam  • 
ages  awarded  to  the  persons  through  wKos« 
lands  the  road  was  laid  out,  and  "the  town  of 
Brattleboro',  to  pay  to  the  West  River  Brids* 
Company  the  sum  of  damages,  as  assesseti  l>^ 
said  commissioners,  by  the  Slat  day  of  Mayt 
1844;  and  that  said  bridge  be  opened  for  tl«« 
free  public  travel  by  the  1st  day  of  June,  1844. ** 

In  February,  1844,  a  writ  of  certiorari  wf 
sued  out  from  the  Supreme  Court,  whereby  tli 
whole  proceedings  of  the  County  Court  wei 
\\>iOM|^Vi  >9i^  lox  x^Nv^w.    U\foii  the  argumea'^^ 
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ihe  West  RiYer  Bridge  Company,  In  addition 
to  the  exceptions  which  they  had  presented  to 
the  court  helow,  filed  the  two  following: 

"First.  That  the  said  statute  of  this  State, 
having  heen  enacted  long  after  the  said  erant 
by  the  same  State  of  the  said  franchise  of  toll 
to  the  said  West  River  Bridge  Corporation, 
and  long  after  the  said  grant  was  accepted  and 
acted  on  by  the  said  corporation,  is  of  no  valid- 
ity for  the  purpose  of  authorizing  the  taking 
of  the  said  franchise  against  the  consent  of  said 
corporation,  or  the  layins  out  of  a  free  public 
highway  over  and  upon  the  said  bridge,  on  the 
ground  that  the  said  statute,  if  it  purports  to 
authorize  the  proceedings  aforesaid,  is  a  viola- 
tion of  the  contract  of  this  State  with  the  said 
512*]  corporation,  and  is  ^therein  repugnant 
to  that  clause  of  the  Constitution  of  the  United 
States  which  provides  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contract. 

"Second.  That  inasmuch  as  it  is  apparent 
upon  the  said  record,  and  proofs  filed  in  said 
cause,  copies  of  which  are  hereunto  annexed, 
that  there  is  no  occasion  for  anv  new  highway 
within  the  said  town  of  Brattleboro',  near  said 
bridge;  and  that  no  new  highway  is  in  fact 
laid  out,  or  adjudged  to  be  laid  out,  within  the 
distance  of  two  miles  from  either  terminus  of 
said  bridge;  and  that  the  damages  awarded  to 
the  said  West  River  Bridge  Company  are 
grossly  inadequate  as  a  compensation  for  the 
value  of  the  corporate  franchise,  and  other 
property  adjudged  to  be  taken;  the  taking  of 
the  said  franchise,  and  laying  out  of  the  said 
free  public  highway  over  and  upon  the  said 
bridge,  by  the  judgment  of  the  said  County 
Court,  under  such  circumstances,  a  mere  eva- 
sion, under  color  of  law,  of  the  said  provision 
of  the  constitution  of  the  United  States,  and 
an  exercise  of  authority  under  this  State  which 
is  wholly  invalid  as  against  the  said  West  River 
Bridge  Company,  on  the  ground  of  its  being 
repugnant  to  the  constitutional  provisions 
aforesaid.* 

The  Supreme  Court  passed  the  following 
judgment: 

"And  thereupon,  after  hearing  the  respec- 
tive parties  by  their  counsel,  upon  their  respec- 
tive allegations,  and  the  said  exceptions  in  the 
said  record  contained,  it  is  considered,  or- 
dered and  adjudged  by  the  court  here,  that  the 
statute  aforesaid  was  and  is  valid  for  the  pur- 
pose of  taking  the  said  franchbe  and  laying 
out  the  said  free  public  highway  over  and  upon 
the  said  bridge;  and  that  the  same  was  and  is 
in  no  wise  repugnant  to  the  Constitution  of  the 
United  States;  and  that  the  said  proceedings  of 
the  said  County  Court  were  a  lawful  exercise 
of  the  authority  of  the  State  under  the  said 
statute,  and  neither  repugnant  to  nor  an  eva- 
sion of  the  provisions  of  the  said  Constitution; 
and  that  there  is  no  error  in  the  record  and 
proceedings  aforesaid;  and  that  the  said  de- 
fendant parties  recover  their  costs." 

To  review  thto  Judgment,  a  writ  of  error 
brou^t  the  case  np  to  this  court. 

It  was  argued  by  Mr.  Webster  and  Mr.  Colla- 
mer  on  behalf  of  the  plaintiffs  in  error,  and 
Mr.  Phelps  for  the  defendants  in  error.  On 
both  sides  argumentive  briefs  were  filed;  and 
although  all  the  counsel  added  many  illus- 
trations and  arguments,  orally,  to  their  respec- 
tive briefs,  In  the  progress  of  discussion,  yet 
18  Ii.  ed. 


the  reporter  thinks  It  the  safer  course  to  re- 
print the  briefs  themselves. 

*Mr.  Webster  and  Mr.  Collamer,  for  [*518 
the  plaintiffs  in  error: 

In  the  township  of  Brattleboro',  in  Vermont^ 
A.  D.  1705,  there  was  a  public  highway  a!onff 
the  west  bank  of  the  Connecticut  River,  and 
passing  across  West  River,  a  tributary  of  the 
Connecticut,  which  public  highway  was  resur- 
veyed  that  year,  and  ever  has,  and  still  does, 
continue  unaltered  within  said  town.  This  re- 
survey  was  under  an  act  of  1705.  Whitney's 
affidavit,  and  copy  of  survey;  Record,  pp.  34, 
35. 

In  1706,  bv  an  act  of  the  Legislature  of  Ver- 
mont, the  plaintiffs  were  created  a  corporation 
for  one  hundred  years,  with  the  exclusive  priv- 
ilege of  erecting  and  continuing  a  toll  bridge 
over  West  River,  within  four  miles  of  the  place 
where  that  stream  unites  with  Connecticut 
River,  and  the  rate  of  toll  was  fixed  by  said 
act.  The  act  provided  that  the  bridge  should 
be  built  where  the  road  was  to  be  surveyed, 
and  within  two  years,  and  it  was  so  done. 
Charter,  Record,  p.  26,  sec  4,  and  proviso  to 
sec.  6,  p.  28. 

The  act  further  provided,  that  at  the  expira- 
tion of  forty  years  the  outlay  and  income  of 
the  plaintiffs  might  be  examined  by  com- 
missioners, appointed  by  the  Supreme  Court; 
and,  if  the  plaintiffs  had  realized  more  than 
twelve  per  cent,  per  annum,  the  court  might 
reduce  tne  tolls  so  as  to  yield  only  that  amount. 
The  plaintiffs,  within  the  limited  time,  erected 
the  bridge,  and  have  ever  since  sustained  it, 
having  several  times  rebuilt  it;  and  now,  at 
ffreat  expense,  have  erected  so  large  a  part  of 
it  with  stone,  that  to  sustain  it  is  much  less  ex- 
pense than  formerly,  and  the  franchise  and 
bridge  are  now  of  great  value,  to  wit,  of  the 
value  of  ten  thousand  dollars.    Record  p.  56. 

By  the  general  law  of  Vermont  relating  to 
highways,  the  County  Court,  on  petition,  may 
appoint  commissioners  to  lay  out  highways 
within  the  county,  who  survey  the  way  and 
assess  the  damage  to  the  landholders,  and  make 
report  to  the  court,  who  thereupon  make  their 
orders  accordingly;  and  the  same  power  is 
given  to  the  Supreme  Court,  in  laying  high- 
ways into  two  or  more  counties.  Revis^  Stat- 
ut€»  of  Vermont,  p.  553. 

In  November,  1830,  the  Legislature  passed 
"An  Act  relating  to  highways,"  which  pro- 
vided, "whenever  there  shall  be  occasion  for 
any  new  highway  in  any  town  or  towns  within 
this  State,  the  supreme  and  county  courts  shall 
have  the  same  power  to  take  any  real  estate, 
easement,  or  franchise  of  any  turnpike  or  other 
corporation,  when  in  their  judgment  the  public 
good  requires  a  public  highway,  which  such 
courts  now  have,  by  the  laws  of  the  State,  to 
lay  out  highways  over  individual  or  private 
property;  and  the  same  power  is  cnranted,  and 
*the  same  rules  shall  be  observed,  in  [*614 
making  compensation  to  all  such  corporations 
and  persons  whose  estate,  easement,  franchise, 
or  ri^ht  shall  be  taken,  as  are  now  eranted  and 
provided  in  other  cases;  provided  that  no  such 
real  estate,  easement,  or  franchise  shall  be  taken 
in  the  manner  and  for  the  purpose  aforesaid, 
ujiless  the  whole  of  such  real  estate,  easement, 
or  franchise  belonging  to  said  corporation  shall 
be  taken,  and  oompensaticm  made  therefor." 
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Ill  1842,  a  petition  wu  presented  to  the 
Oounty  Ck>urt  of  the  County  of  Windham,  Ver- 
pent,  prayins  for  a  resurvey  and  improve- 
nents  m  the  nigh  way,  be^nning  in  the  village 
of  Brattleboro',  and  leadmg  north  across  this 
bridge,  and  thence  north  to  and  through  the 
town  of  Dummenton;  and  in  relation  to  this 
bridflo,  it  is  represented  in  the  petition  as  a 
ffreat  'MeTanoe,  and  should  no  longer  be  en- 
dured p  and  praying  that  said  road  be  resur* 
▼eved,  and  the  real  estate,  easement,  or  fran* 
ohise  of  the  '^est  River  Bridge  Company" 
should  be  talcen  for  the  purpose  of  makinff  a 
free  road  and  bridge  across  said  rlTer.  On  that 
petition  the  court  appointed  commissioners, 
who  proceeded  to  examine  the  road  and  decide 
in  the  premises. 

They  surveyed  and  laid  out  a  road  in  this 
manner  (as  appears,  Record,  p.  17),  beginning 
at  Brattleboro'  village,  about  one  mile  south  of 
this  bridge,  and  following  the  existing  highway 
to  and  across  the  bridge,  and  thence  north  of 
the  bridge  two  miles,  without  making  any  al- 
teration whatever.  Record,  p.  S2,  and  Report, 
p.  17.  They  then  report  changes  in  the  high- 
way, all  but  fifty  rods  of  which  is  in  Diun- 
merston;  and,  as  to  this  bridge,  the  commis- 
sioners report  as  follows: 

'*The  said  oommissioners  also  examined  the 
toll  bridge  across  West  River,  in  Brattleboro', 
and  have  taken  into  consideration  the  propriety 
of  laying  a  free  road  across  said  bridge,  at  the 
expense  of  the  town  of  Brattleboro',  as  con- 
templated by  said  petition;  and  in  this  the  said 
oommissioners  were  unanimously  of  opinion 
that  the  public  good  required  that  the  real  es- 
tate, easement,  or  franchise  of  the  West  River 
Bridge  Company  should  be  taken,  and  com- 
pensation made  therefor,  that  said  toll  bridge 
might  be  made  a  free  bridge.  The  commis- 
sioners have  therefore  assessed  to  the  said  West 
River  Bridge  Corporation  the  sum  of  four  thou- 
sand dollars,  to  be  paid  to  the  said  West  River 
Bridge  Corporation  out  of  the  treasury  of  said 
town  of  Brattleboro',  in  full  compensation  for 
all  real  estate,  easement,  or  franchise  belong- 
ing to  said  corporation,  which  real  estate,  ease- 
ment, or  francnise  is  situate  in  said  town  of 
Brattleboro*,  near  the  mouth  of  West  River." 
Record,  pp.  15,  10,  and  Ames's  deed,  p.  32. 

This  report  was  returned  into  court,  and 
915*]  though  exceptions  *and  objections 
were  thereto  made  on  the  part  of  the  present 

Slaintiffs,  as  well  as  by  said  town  of  Brattle- 
oro',  yet  the  court,  on  the  hearing,  decided  to 
accept  and  approve  said  report,  and  established 
the  whole  of  said  road,  and  ordered  that  Brat- 
tleboro* pay  the  present  plaintiff  the  said  sum 
of  four  thousand  dollars,  and  "that  said  bridge 
be  opened  for  the  free  public  travel."  Record, 
pp.  26,  26. 

This  decision  and  these  proceedings  were  car- 
ried before  the  Supreme  Court  of  the  State  by 
entiorariy  and  by  that  court  aflhmed;  where- 
iQKm  the  plaintiff  brings  this  writ  of  error. 

By  the  twenty-fifth  section  of  the  Judiciary 
Aflt  of  the  United  SUtes,  it  is  provided,  'That 
a  final  Judgment  or  decree  in  any  suit,  in  the 
highert  court  of  law  or  equity  of  a  State  in 
wmch  a  decision  of  the  suit  could  be  had,  where 
Jb  drawn  in  question  the  validity  of  a  statute  of, 
or  matbority  exercjBed  under,  any  State,  on  the 
^^oaad  9i  tbeir  being  rapiumant  ta  tha  QmaX\- 


tution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  Talid- 
ity,  mav  be  re-examined  and  reversed  or  af- 
firmed m  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error."  The  plaintiff  in- 
sists that  this  power  and  authority  exerdsod 
under  the  State  of  Vermont,  and  the  statute 
of  that  State,  passed  in  1839,  under  which  the 
power  was  exercised  in  the  manner  it  waa  done, 
are  repugnant  to  the  Constitution  of  the  Unit- 
ed States. 

This  court  is  never  called  on  to  decide  a 
State  law  vnoonstitutional  in  the  abstract.    It 
must  have  a  case  before  it,  and  the  question  is: 
Is  it  constitutional  as  construed  and  applied  in 
the  case  by  the  State  court  T    If  it  were  not  so, 
the  State  courts  have  but  to  take  a  State  law, 
good  on  ita  face,  and  construe  it  to  cover  caaea, 
however  grossly   unoonstitutional,   and   there 
would  be  no  redress,  as  it  might  be  said.  The 
law  is  good,  but  the  decision  is  bad,  but  that  is 
not  within  the  Jurisdiction  of  this  court.    The 
only  way  is  to  treat  the  State  statute  as  the 
State  court  has  treated  and  applied  it  in  the 
case,  and  then  to  oonsider  whether,  for  such  a 
purpose,  it  is  constitutionaL    Such  h.a8  been 
the  course  in  this  ooort.    A  law  may  be  con- 
stitutional for  some  purposes,  and  not  for  oth- 
ers.   Golden  v.  Prince,  8  Wash.  C.  C.  R.  813. 
The  statuto  of  Marrland,  levying  a  tax  on  any 
bank  put  in  operation  in  that  State  withoot 
consent  of  its  Legislature,  waa  not  dedded  aa 
unconstitutional  in  the  atwtract.    It  was  un- 
doubtedly good  as  to  private  banks,  or  those  of 
other  States;  but  when  it  was  applied  by  tho 
State  courts  to  a  branch  of  the  tfnited  States 
Bank,  then  this  court  dedded  that,  for  that 
purpose,   it  was  bad,  being  vnoonstitutionaL 
McCuUoch  V.  Maryland,  4  Wheaton,  235.    The 
statute  of  New  York,  granting  the  excluaive 
navigation  of  its  ^waters  by  steam  ves-  [*516 
sels,  was,  by  this  court,  holden  as  unconstitu- 
tional, as  applied  to  vessels  coming  from  with- 
out the  State.    Gibbons  t.  Ogden,  0  Wheaton, 
209.    Indeed,  the  words  of  the  United  States 
statute  are  carefully  adapted  to  such  an  oIk 
ject.    It  provides,  not  merely  that  this  court  i^ 
to  pass  on  the  constitutionality  of  the  Stat^ 
law,  but  on  any  authority  exereised  under  u^^^ 
State.    If,  then,  it  appears  that,  in  thia  ca^^^ 
the  plaintiff's  rights  have  been  invaded  by  ^ts^ 
authority  under  the  State,  or  by  any  law    ^ 
the  State  ropugnant  to  the  Constitution  of  ^Iw 
United  States,  the  decision  of  the  State  co^^,^ 
must  be  reversed. 

L  It  is  insisted  by  the  defendant  that  this  |^ 
a  pretended  exerdse  of  the  power  of  the  emf. 
nent  domain,  as  an  inddent  of  sovereignty — if^^ 
taking  of  private  property  for  public  use. 
when,  in  truth  and  reality,  it  is  but  an  actiogi. 
impairing  and  destroying  the  force  and  oblige, 
tion  of  a  contract,  contrary  to  the  proviiium^ 
of  the  United  States  Constitution. 

This  is  attempted  to  be  effected  under  tk^ 
disguise  of  calling  this   grant   and   fra&chia^ 
property.    It  is  no  such  property  as  falls  witla— 
m,  or  can  be  the  subject  matter  of,  the  eminen'fc 
domain.    The  original  idea  of  the  eminent  dc^^ 
main  was  the  riffht  of  sovereignty,  or  residuuKB- 
of  power  over  the  land  which  remained  in  t] 
sovereign    or   lord    paramount    after   the 
granted  to  the  feudatory,  and  was  therefi 
\  oon&n^  \o  V\ia  T«a\t^.    ul  the  progress  of 
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and  eommeree,  when  personal  property  became 
worthy  of  legal  consideration,  this  power  of 
■OTConttffnty  was  extended  over  that,  and  even 
included  debts.  But  this  grant  to  the  plaintiffs 
ean  fall  within  no  such  category  of  property. 
It  it  a  franchise,  a  pure  franchise.  It  included 
the  grant  of  no  property,  real  or  personal.  It 
lay  m  grant,  and  not  in  IiTery.  It  was  created 
by,  and  bad  its  txistence  in,  the  grant  in  the 
oontraet;  and  it  could  cease  onlv  by  impairing 
and  destroying  that  contract.  If  a  private  debt 
or  eontract,  as  a  chose  in  action,  could  be  taken 
vnder  the  power  of  eminent  domain,  yet  still 
the  debt  is  kept  on  foot  and  in  force.  But  this 
ia  an  attempt,  not  to  take  and  keep  in  force  this 
contract,  but  actually  to  extinffuish  and  destroy 
it.  Even  if  it  were  true,  as  nas  been  holden, 
that  property  which  the  corporation  create  or 
acquire,  and  the  taking  of  which  would  not  de- 
stroy the  grant,  might  be  taken  in  the  proper 
exercise  of  this  power  of  eminent  domain,  yet 
the  grant  itself,  the  franchise,  is  no  property. 
A  franchise  is  defined  to  be  "a  royal  privilege 
or  branch  of  the  king's  prerogative,  subsisting 
in  the  hand  of  a  subject. 

The  State  alone  possessed  the  power  to  erect 
and  sustain  toll  bridges  across  large  streams  in 
the    public    highway.    This    prerogative    was 
duly  granted  to  the  plaintiffs  as  to  a  certain 
617*]    ^stream;  and  in  the  plaintiff's  hands, 
within  the  limitations  of  the  grant,  it  could  not 
be    overthrown    by    the    exercise    of    another 
branch  of  the  sovereignty  of  only  equal  and 
no  greater  force.    It  is  true,  that  the  shares  in 
a  corporation  are  property,  but  the  franchise 
is  not.    It  cannot  be  taken  to  respond  to  any 
liabilities  of  the  corporation,  and  can  only  be 
extinguished  br  forfeiture.    It  is  entirely  un- 
like a  grant  of  land,  to  which  the  State  court 
compare  it,  in  this — ^this  is  a  grant  of  royal  pre- 
rogative, or  branch  of  sovereignty;   whereas, 
when  land  is  granted,  all  the  powers  of  sover- 

Xty,  to  enforce  the  laws,  levy  taxes,  and  in 
»ther  respects,  remain  still  in  the  State  over 
the  granted  territory. 

n.  All  the  powers  of  the  States,  as  sovereign 
States,  must  always  be  subject  to  the  limitation 
txpiMsed  in  the  United  States  Constitution, 
DOT  can  they  any  more  be  permitted  to  overstep 
inch  limitations  of  power  by  the  exercise  of 
one  branch  of  sovereignty  than  another.    What 
is  forbidden  to  them,  and  which  they  cannot  do 
directly,  they  should  not  be  permitted  to  do  by 
color,  pretense,  or  oblique  indirection.    Among 
other   matters   limiting  and   restricting  State 
fovereignty  is  this:    No  State  shall  pass  "any 
law  impairing  the  obligation  of  contracts."    The 
power  of  emment  domain,  like  every  other  sov- 
ereign power  in  the  State,  is  subject  to  this 
limitation  and  prohibition.    Laws  creating  cor- 
porations, with  powers  for  the  benefit  of  the 
Individual  corporators,  even  though  for  public 
purposes,  like  turnpikes,  railroads,  toll  bndges, 
•te.,  have  always,  and  by  almost  every  court  in 
the  Union,  and  by  this  court,  been  decided  to  be 
aontrects  between  the  government  and  the  cor- 
porators.   The  plaintiffs'  grant  and  franchise 
wii  a  contract  of  the  State  for  one  hundred 
Teftn,  and  by  this  Act  of  1839,  and  the  proceed- 
mg  under  it,  that  contract  is  not  only  impaired, 
tot  atterly  destroyed;  and  this  a  State  can  no 
iBore  do  under  the  power  of  eminent  domain, 
thtn  Under  the  law  making  power,  or  any  other 


power  of  sovereignty.  It  is  said,  the  citlsen  to 
safe,  becaiise,  under  the  exercise  of  the  eminent 
domain,  he  is  to  receive  compensation  for  what- 
ever is  taken.  That  furnishes  no  security,  for 
the  mode  and  amount  of  compensation  is  fixed 
ex -parte  by  the  government  and  its  agents; 
and,  besides  that,  the  prohibition  of  the  Oon* 
stitution  is  general,  and  contains  no  exceptions 
for  this  exercise  of  this  power  of  eminent  do* 
main  as  to  contracts. 

If  the  provision  of  the  Constitution  which 
forbids  the  impairing  of  contracts,  does  not  ex* 
tend  to  the  contracts  of  the  State  governments, 
and  they  are  left  subject  to  be  destroyed  by  the 
eminent  domain,  then  there  is  an  end  of  public 
faith.  It  is  said,  bv  every  writer,  and  by  al- 
most every  court  which  has  ^passed  on  [*618 
this  subject,  the  eminent  domain,  that  it  must 
rest  with  ''the  legislative  power  to  determine 
when  public  uses  reauire  the  assumption  of  pri- 
vate property,"  and  to  regulate  the  mode  of 
compensation.  2  Kent's  Com.  340.  If  to  this 
it  be  holden  that  this  extends  even  to  contracts 
of  the  government  itself,  then  it  follows,  that 
the  State  of  Mississippi,  or  any  other  State  in- 
debted, has  but  by  law  to  declare  that  the 
public  good  reouires  that  the  State  debts, 
bonds,  etc.,  shall  be  taken  for  the  public  use, 
and  appoint  commissioners  to  fix  their  present 
market  value  to  the  holders,  and,  on  payment 
thereof,  declare  them  extinguished.  Such  to 
the  real  character  of  thto  transaction. 

HE.  The  power  or  authority  exercised  under 
the  State  in  this  case  was  this:  under  the  pre* 
tense  of  laying  a  new  highwav,  where  none 
was  required,  and  none,  in  fact,  laid,  they  have 
taken  a  franchise,  and  abolished  the  tolls  of  a 
chartered  brid^  By  the  statute  of  1839, 
under  which  this  proceeding  is  attempted  to  be 
justified,  it  to  provided,  "whenever  there  shall 
be  occasion  for  any  new  highway,"  etc.,  etc. 
In  this  case,  it  appears  that  there  had  been 
there  a  highway  from  1796,  and  thto  bridge  was 
built  in  that  highway,  and  thto  public  staAe 
road  was  followed  by  the  commissioners  who 
made  thto  survey  for  more  than  a  mile  south 
of  thto  bridge,  across  it,  and  two  miles  north  of 
it,  without  variation;  and  this  was  approved  by 
the  conrt;  thus  conclusively  deciding  that  no 
new  highway  was  required  there.  All  that 
was  mere  pretense  and  fiction,  and  shown  by 
the  record  to  be  false.  Let  us  now  reduce  to 
undtoguised  Engltoh  that  statute  of  the  State, 
as  it  was  construed  and  enforced  bpr  the  author- 
ity exerctoed  under  the  State  m  this  case. 
Whenever  any  toll  bridge  heretofore  granted 
becomes  of  any  value  to  the  proprietors,  and 
thereby  obnoxious  to  the  inhabitants  of  the 
vicinity,  they  may  present  a  petition  to  their 
County  Court,  and  therein  falsely  pretend  that 
a  new  highway  to  there  needed,  and  the  court 
shall  appuirit  commissioners  of  their  own  select- 
ing, who  may  pretend  to  toy  out  a  new 
highway,  but  really  only  follow  the  old  one 
across  the  bridge,  and  appraise  the  damage  to 
the  proprietors  of  the  bridge;  and  the  court 
may  thereupon  declare  and  adjudge,  that  all 
tolls  at  said  bridge  cease  on  said  sum  being 
paid,  though  the  time  of  the  grant  has  not  ex- 
pired, and  though  the  sum  does  not  eoual  half 
the  value  of  the  franchtoe.  This  would  be,  lii 
substance,  enacting,  that,  "hereafter  no  tolls 
shall  be  paid  for  passinff  West  EWec  Btid«b^ 
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the  same  being  hereby  abolished,  because  they 
are  offensive  U)  the  vicinity,  and  the  proprie- 
ton  shall  receive  such  gross  sum  as  persons 
•elected  ex-parte  by  the  vicinity  or  State  shall 
619*]  decide."  All  this  is  but  destroying  *the 
contract  by  which  the  franchise  was  created, 
under  the  color  and  pretense  of  exercising  the 
eminent  domain.  Chancellor  Kent,  in  treating 
of  this  power  of  eminent  domain,  says:  "If 
they  should  vacate  a  grant  of  property  or  of  a 
franchise,  under  a  pretext  of  some  public  uso 
or  service,  such  cases  would  he  abuses  of  their 
discretion,  and  fraudulent  attacks  on  privat'i 
rights  and  the  law  be  clearly  unconstitutional 
and  void."    2  Kent's  Com.  340. 

IV.  It  has  been  holden  in  every  State  where 
the  point  has  arisen,  and  before  judges  of  this 
court,  that  every  turn  pi  Ice,  railroM,  or  toll 
bridge,  though  made  by  a  corporation,  still  is 
a  highway,  and  an  erection  for  public  use;  and 
therefore  a  clause  in  such  grant  to  take  private 
property,  making  cotnpcnsation  therefor,  with- 
out consent  of  the  owner,  for  such  highway,  is 
a  legitimate  exercise  of  the  power  of  eminent 
domain.  When,  therefore,  this  power  hss 
been  exercised,  or  the  delegation  of  its  exercise 
has  been  granted  to  the  corporation  and  been 
used,  and  the  private  property  been  taken  and 
devoted  to  the  public  use,  the  power  has  ex- 
hausted itself  on  the  subject.  All  that  remains 
is  the  contract  of  the  State  with  the  corpora^ 
tion,  that  is,  that  the  erection  shall  be  sus- 
tained by  the  corporation  for  public  use,  and 
compensation  received  therefor  by  the  receipt 
of  certain  tolls.  Now,  can  the  State  impair 
and  abolish  this  contract  b^  again  exercising 
the  power  of  eminent  domain  on  the  subject! 
Can  the  State  say  to  the  corporation.  We  dele- 
gate to  you,  for  good  consideration,  the  power 
of  eminent  domain  in  taking  property  to  make 
a  road  or  bridge  for  public  use;  and  when  this 
to  done,  then  say.  We  will  again  assume  and  ex- 
ercise over  you  the  very  same  power  we  dele- 
gated and  sold  to  you! 

V.  It  is  not  necessary  now  to  inquire  whether, 
for  the  purpose  of  making  some  new,  extensive, 
and  continuous  highway,  canal,  or  railroad, 
which  the  public  good  required,  and  which  re- 
quired the  including  within  it  some  short  turn- 
pike, railroad,  or  toll  bridge  previously  ^nted, 
such  turnpike  or  bridge,  or  railroad  might  not 
be  les;itimate1y  merged  in  the  greater  object. 
Nor  Is  it  necessary,  in  this  case,  to  decide 
whether  this  bridge  and  franchise  might  not  be 
taken  and  destroyed  to  prevent  public  invasion, 
or  to  convert  into  a  fortification,  or  of  any  dif- 
ferent public  use  from  that  to  which  it  is  al- 
ready appropriated.  This  case  is  of  a  very 
distinct  character,  and  cannot  be  properly  con- 

.  founded  with  such  cases.  This  bridge  was 
erected  in  a  highway,  constitutes  a  part  of  that 
highway,  and  is  devoted  exclusively  to  public 
use  as  a  highway;  nor  can  the  proprietors  de- 
prive anyone  of  the  right  of  so  using  it.  The 
attempted  proceeding  Is,  not  to  appropriate  it 
520*]  io  any  new  public  *use,  but  to  keep  it 
devoted  to  precisely  the  same  use,  but  only  to 
abolish  the  tolls,  which  by  contract  belong  to 
the  plaintiff. 

It  is  said  by  the  State  court,  that  this  is  the 

same  as  a  grant  of  land.    Let  us,  then,  suppos- 

io^  this  to  be  bo,  inquire  whether  a  State,  hav- 

i^  for  good  consideration,  granted  land  m 

fee-Mlmple  for  the  gnuitM  to  uaa,  oeeupy,  im- 


prove, and  to  sell  to  others  for  the  same  pivr- 
pose,  can,  under  the  power  of  eminent  domain, 
in  any  form,  take  that  land  from  the  owner, 
and  compel  him  to  receive  a  sum  which  the 
State's  commissioners  shall  state,  for  the  pur- 
pose of  using,  by  the  State,  the  same  for  the 
same  purposes  it  was  used  before  by  the  owner; 
and  to  sell  or  grant  to  others,  for  the  same 
purposes  and  uses.  If  this  be  so,  there  is  no 
limitation  to  this  power;  for,  as  the  Legislature 
alone  have  the  right  to  determine  when  and 
what  private  property  shall  be  taken  for  the 
public  use,  if  there  be  superadded,  that  they 
also  shall  determine  what  is  public  use,  it  must 
follow  that  what  courts  have  often  said,  a  State 
could  not  take  one  man's  property  and  give  it 
to  another,  is  not  true;  for  they  have  but  to 
declare  that  they  will  take  it  for  the  use  of  the 
State,  and  then  grant  it  to  others  for  a  greater 
price  or  better  cultivation ;  or  take  the  lauds  of 
all  for  an  agrarian  operation  for  the  public  ben- 
efit. If  these  tolls  are  abolished  by  this  pro- 
ceeding, what  prevents  the  State  from  grant- 
ing the  same  charter  to  some  political  faTorite 
to-morrow  ! 

It  should  be  here  observed,  that  the  public 
can  obtain  no  pecuniary  benefit  by  this  or  any 
similar  operation,  nor  be  relieved  of  any  bui-den 
thereby,  except  what  is  derived  by  fraudulently 
or  coercively  imposing  on  the  other  party  an 
insufficient  compensation,  as  in  this  ease. 
What  the  plaintiff  ought  justly  to  receiTe  was 
the  value  of  the  franchise,  that  is,  that  sum 
which  the  tolls  would  have  yielded  him  beyond 
the  expense  of  sustaining  the  bridge.  If  the 
public  justly  pay  the  plaintiff  that  sum,  and 
then  support  the  bridge,  their  outlay  is  precise- 
ly the  same  as  if  they  left  the  plaintiff  to  aus- 
tain  the  bridge,  and  paid  the  tolls.  Unjust  op- 
pression can  be  the  only  object  of  this  proceed- 
ing. 

This  power,  the  eminent  domain,  which  only 
within  a  few  years  was  first  recognised  and 
naturalized  in  this  country,  is  unknown  to  our 
Constitution  or  that  of  the  States.    It  has  beea. 
adopted  from  writers  on  other  and  arbitrani^ 
governments,  and  goes  on  the  ground  that  fti.^ 
the  powers  heretofore  regarded  as  the  inciden^^^ 
of  sovereignty  must  be  existing  in  some  depar^^^ 
ment  of  State  authority,  which  is  far  from  ti~ 
But  being  now  recognized  in  court,  our  only 
curity  is  to  be  found  in  this  tribunal,  to  k( 
it  within  some  safe  and  well  defined  limits, 
our  State  governments  will  be  but  unlimi 
despotisms  *over  the  private  citizens.     [''"W^^ 
They  will  soon  resolve  themselves  Into  the  ej^ 
isting  will  of  existing  maiority,  as  to  wb^^ 
shall  be  taken,  and  what  shall  be  left  to  sn^ 
obnoxious  natural  or  artificial  person,    h    f^ 
easy  to  say,  that,  by  a  very  slight  improvemev^^ 
on  the  proceedings  in  this  case,  and  In  pun^^. 
ance  of  the  avowed  principle,  that,  as  to  ttm« 
exercise  of  this  power  of  eminent  doinain,  tl^^ 
Le^slature,  or  their  agents,  are  to  l>e  the  w^i^ 
judges  of  what  is  to  be  taken,  and  to  wb^t 

{>ublic  use  it  is  to  be  appropriated,  tlie  luo^t 
evening  ultraisms  of  Antireutism  or  Agi-ariaam* 
ism  or  Abolitionism  may  be  successfully 
vanced. 
Mr.  Phelps,  for  defendants  in  error: 
In  the  year  1795,  the  plaintiffs  in  error 
made  a  corporation  by  act  of  the  L^pialature 
tVie  S\AtA  of  Vermont,  and,  by  aaid  act,  * 
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lag  and  maintaining  a  bridge  over  West  River, 
within  four  miles  of  its  moutb,  with  the  right 
of  taking  certain  tolls  for  passing  the  same. 
This  franchise  was  to  continue  for  the  term  of 
one  hundred  years,  and  has  not  yet  expired. 
The  company  proceeded  to  erect  their  bridge, 
and  have  maintained  it  until  the  institution  of 
the  proceeding  in  question,  and  hare,  during 
all  that  time,  been  in  the  enjoyment  of  the 
franchise  so  prmnted.  In  1842,  a  proceeding 
was  instituted  in  the  County  Court  for  the 
County  of  Windham,  within  which  said  bridge 
was  situated,  under  a  general  law  of  the  State 
of  Vermont  for  the  utyinf?  out  and  opening 
highways,  by  which  proceeding  the  bridge  was 
made  a  public  and  free  highway,  and  the  right 
to  take  tolls  extinguished.  This  was  effected 
by  the  judicial  determination  of  a  court  of  com- 
petent jurisdiction.  In  conformity  with  the 
provisions  of  the  statute,  the  whole  property 
of  the  plaintiffs,  both  realty  and  franchise,  was 
appraised,  and  due  provision  made  for  com- 
pensation to  the  plaintiffs  to  the  full  value  of 
the  same. 

By  a  statute  of  that  State,  then  and  still  in 
force  (passed  November,  1830),  the  supreme 
and  county  courts  have  the  same  power  to 
take  any  real  estate,  easement,  or  franchise,  of 
any  turnpike  or  other  corporations,  when,  in 
their  judgment,  the  public  good  requires  a  pub- 
lie  highway,  which  they  have  by  I%w  to  lay  out 
highways  over  individual  or  private  property. 

The  plaintiffs  in  error  now  seek  to  reverse 
the  proceedings  and  judgment  of  the  State 
court,  upon  the  ground  that  the  above  men- 
tioned statute,  so  far  as  it  professes  to  author- 
ize the  extinguishment  of  their  franchise,  is 
unconstitutional  and  void. 

The  Constitution  of  the  United  States  and 
682*]  that  of  the  State  *of  Vermont  both 
recognize  the  right  to  take  private  property  for 
public  use.    The  latter  declares: 

''That  private  property  ought  to  be  subservi- 
ent to  public  uses  when  necessity  requires  it; 
nevertheless,  whenever  any  person's  property 
is  taken  for  the  use  of  the  public,  the  owner 
ought  to  receive  an  equivalent  in  money." 

This  provision,  as  well  as  the  similar  one  in 
the  Constitution  of  the  United  States,  does  not 
oonfer  the  power,  but  merely  limits  its  exercise. 

The  power  itself  is  an  essential  and  indis- 
pensable attribute  of  sovereignty,  which  can  be 
neither  alienated  nor  abridg^  by  ordinary  leg- 
islation. 

Without  the  limitation  imposed  by  the  Con- 
stitution, it  might  be  exercised  without  com- 
pensation. Gov.  ete.  of  Cast  Plate  Manf.  Co. 
T.  Meredith,  4  T.  R.  704;  Stark  v.  McGowen, 
1  Nott  &  McCord,  8.  C  R.  387. 

Full  eompensation  to  the  plaintiffs  having 
heen  provided  in  this  case,  the  proceeding  does 
not  conflict  with  the  constitution  of  Vermont. 

Nor  with  that  of  the  United  States,  as  the 
provision  in  that  instrument  is  not  restrictive  of 
the  States,  but  of  the  general  government  only. 

The  proceeding,  then,  being  a  regular  and 
legitimate  exercise  of  power,  warranted  by  the 
constitution  of  the  State,  the  (|uestion  arises. 
Does  it  conflict  with  that  provision  in  the  Con- 
stitution of  the  United  States  which  prohibits 
a  State  from  passing  a  law  impairing  the  obli- 
gation of  contracts  T  And  this  question  re- 
volves itself  into  another,  namely,  Docs  this 
t8I«.ed. 
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provision  of  the  Constitution  override,  annul,  or 
abrogate  the  right  of  eminent  domain,  as  it 
would  otherwise  exist  in  the  sovereignty  of  the 
respective  States! 

For  if  this  power  is  still  supposed  to  exist, 
notwithstanding  this  clause  of  the  Constitution, 
then  its  legitimate  exercise  cannot  conflict  with 
that  provision. 

All  real  estate  is  held,  or  supposed  to  be  held, 
by  grant  from  the  State.  If  it  cannot  be  taken 
for  public  use  in  a  proper  case,  and  in  a  proper 
way,  under  the  restriction  of  the  State  consti- 
tut  ion,  then  it  cannot  be  taken  at  all,  and  the 
right  of  eminent  domain  is  gone. 

That  this  right  still  remains  in  the  several 
States  is  not  now  to  be  questioned.  Rogers  t. 
Bradshaw,  20  Johns.  742;  Beekman  v.  Sar.  and 
Schen.  Railroad  Co.  8  Paige's  C.  R.  45;  Boston 
Water  Power  Co.  v.  Boston  and  Worcester  Rail- 
road Co.  23  Pick.  360;  15  Vt.  745;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  459; 
S.  C.  11  Peters,  640. 

But  there  is  no  need  of  authorities  on  this 
point.  The  entire  ^practice  and  uni-  [*628 
versal  opinion  of  the  country,  judicial  and  ex- 
trajudicial, from  the  adoption  of  the  Constitu- 
tion to  this  day,  have  settled  the  matter. 

It  is  not  to  be  supposed  that  the  purpose  of 
this  restriction  was  to  extinguish  a  power  in 
the  several  State  soverei^ties  so  essential  to 
the  exercise  of  their  functions. 

If,  then,  this  proceeding  is  obnoxious  to  the 
objection  of  violating  the  Constitution,  it  must 
be  for  some  other  reason  than  because  private 
property,  once  granted  by  the  State,  has  lieen 
resumed  for  public  use  in  the  manner  pointed 
out  by  the  constitution  and  laws  of  the  State. 

If  this  restriction  does  not  forbid  the  exer- 
cise of  the  power,  does  it  limit  and  control  itt 

Unquestionably  it  does.  A  grant  is  a  con- 
tract, and  anything  which  defeats  or  impairs 
rights  growing  out  of  it,  in  a  manner  incon- 
sistent with  the  constitution  and  laws  of  the 
State,  may  be  said  to  impair  its  obligation. 
Thus,  to  take  private  property  for  public  use 
without  compensation,  where  the  State  oonsti- 
tution  forbids  such  taking,  is,  doubtless,  pro- 
hibited by  that  clause  of  the  Constitution  of  the 
United  States  which  provides  that  no  law  shall 
he  passed  impairing  the  obligation  of  contracts. 

In  order,  then,  to  render  the  exercise  of  the 
right  of  eminent  domain  justifiable  and  con- 
sistejit  with  the  Constitution  of  the  United 
States,  it  is  admitted  there  should  be,  first,  com- 
pensation to  the  owner,  where  the  State  consti- 
tution requires  it;  and,  second,  such  necessity 
for  the  act  as  a  rational  exercise  of  the  power, 
keeping  in  view  its  end  and  purpose,  requires. 

As  to  the  compensation,  it  is  in  this  instance 
fu  ly  provided  for.  So  scrupulous  is  the  law 
of  the  State  on  this  point,  that  not  only  was  the 
whole  property  of  the  plaintiffs  compensated  for 
at  its  appraised  value,  in  this  instance,  but  pro- 
vision is  made  by  the  statute  (see  Statutes  of 
Vermont,  p.  133),  for  a  revision  of  the  subject, 
in  certain  cases,  by  the  judicial  tribunals. 

It  was  objected  before  the  State  court,  that 
no  notice  was  given  to  the  plaintifl's  by  the  com- 
missioners, before  proceeding  to  assess  dam- 
ages. 

The  State  court,  doubtless,  found  that  notice 
was  given,  as  the  return  of  the  commissioners 
•o  states.    But  if  the  fact  were  otherswise,  the 
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omissioii  does  not  Tftiate  the  prooeedinff,  m 
the  statute  just  alluded  to  provides  a  remedy  in 
such  a  case. 

The  TsJue  of  the  plaintiff's  property  and  the 
amount  of  compensation  having  been  ascer- 
tained \}j  judicial  determination,  this  court  will 
not  inquire  whether  it  was  in  fact  reasonable  or 
not.  The  adjudication  of  the  State  court  is 
oonclusive,  and  an  error  of  judgment,  in  this 
particular,  would  not  vitiate  the  proceeding. 
6S4*]  *T1m  next  inquirv  is  as  to  the  neces- 
sity for  the  exercise  of  tne  power  in  this  in- 
stuice. 

It  is  admitted  that  the  right  to  take  private 
property  for  public  use  depends  upon  necessity. 
Yet  that  need  not  be  of  the  most  stringent 
character — an  unavoidable,  uncontrollable  ne- 
cessity. It  is  enough  if  the  public  interest  or 
convenience  require  it;  in  short,  if  it  be  a  meas- 
ore  of  public  expediency. 

Upon  this  principle  has  the  power  been  ex- 
ercised in  a  vast  majority  of  cases  throughout 
the  country.  All  modem  improvements  in  the 
means  of  communication  stand  upon  this  foot- 
ing. New  roads  are  substituted  for  old  ones 
for  convenience  alone.  Canals  and  railroads 
are  not  indispensable;  the  country  may  subsist, 
as  it  has  done,  without  them;  yet  they  are  so 
faitimately  connected  with  the  great  interests  of 
the  country,  and  have  such  important  bearing 
upon  its  prosperity  and  welfare,  that  the  pro- 
priety and  legality  of  the  exercise  of  this  right 
of  eminent  domain  for  their  establishment  have 
never  been  doubted. 

If  the  power  exist  in  the  State  governments, 
the  power  of  judging  of  the  reasonableness  of 
its  exercise  in  a  given  case,  and  of  the  degree 
of  necessity  generally  which  justifies  the  ap- 
propriation of  private  property  to  public  use, 
must  exist  there  also. 

This  power  is  admitted  to  appertain  to  the 
State  Legislatures,  and  may,  without  question, 
M  delegated  bv  them  to  the  judicial  tribunals, 
AS  it  is  often  delegated  to  private  corporations 
and  mere  executive  oflScers.  When  exercised 
by  the  latter,  it  is  of  course  subject  to  judicial 
revision  and  control.  Upon  this  ground  stands 
the  proceeding  in  chancery  in  the  State  court, 
which  has  been  brought  hither  by  writ  of  er- 
ror. 

This  judicial  function  must  be  vested  some- 
where, and  from  the  very  nature  of  it,  it  hav- 
ing reference  to  a  matter  of  mere  internal  and 
domestic  policy,  it  must  be  in  the  State  govern- 
ment. 

The  decision  of  the  State  court  is  therefore, 
upon  this  point,  conclusive,  and  the  necessity 
for  the  exercise  of  the  power  in  this  case  is  ju- 
diciallv  established. 

If,  tnen,  the  power  has  been  exercised  agree- 
ably to  the  provision  of  the  State  constitution, 
and  upon  sufficient  necessity,  for  proper  and 
rational  objects,  and  in  a  proper  and  legal  man- 
ner, the  plaintiffs  are  driven  to  the  alternative 
of  either  admitting  the  constitutionality  and 
validity  of  the  proceeding,  or  denying  the  power 
altogether.  For,  if  such  an  exercise  of  it  be 
forbidden  by  the  prohibition  in  the  Constitu- 
tion of  the  united  States,  all  and  every  exercise 
of  it  is  equally  so. 

But  that  prohibition  was  not  intended  to 
525*]  override  or  abrogate  *the  right  of  emi- 
nent domain.    The  latter  lemaias  full,  ample, 
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and  unimpaired,  to  be  exerted  in  a  sound  legis- 
lative and  judicial  discretion,  in  proper  cases 
and  for  proper  ends. 

The  proc^edinff  in  question  does  not  impair 
the  obligation  of  the  grant  to  the  plaintiffs  in 
1795. 

Everr  gmnt  of  this  kind  is  made  subject  to 
the  right  of  eminent  domain,  and  of  course  upon 
the  implied  condition  that  the  property  may  be 
resumed  for  public  use  whenever  the  public  ne- 
cessities require  it.  This  is  universally  admit- 
ted in  respect  to  land,  and  I  shall  endeavor  to 
show  that  there  is  no  difference  in  this  respect 
between  land  and  a  franchise  like  the  one  in 
question.  The  resumption,  therefore,  whenever 
the  public  exigencies  require  it,  is  in  harmony 
with  the  original  intent  and  tenor  of  the  grant. 

It  is  not  an  attempt  to  repeal  or  annul  the 
grant,  but  the  proceeding  recognizes  its  validi- 
ty and  the  rights  derived  from  it.  It  is  on 
this  ffround  that  compensation  is  made. 

It  u  a  purchase  by  the  State  of  the  plaintiffs' 
franchise,  and  may  be  illustrated  by  its  analo* 
gy  to  a  purchase  by  a  grantor  of  a  title  derived 
originally    from   his   own   conveyance. 

It  is,  I  am  aware,  a  proceeding  in  invitum; 
but,  being  a  purchase,  it  is  no  more  in  deroga- 
tion of  the  grant,  than  the  course  of  a  creditor 
who,  by  virtue  of  legal  process,  seizes  property 
of  his  debtor  held  oy  force  of  a  conveyance 
from  himsell,  is  in  derogation  of  that  convey- 
ance. 

Whether  the  right  of  a  State  to  compel  a  sale 
from  the  plaintiffs  to  itself  is  derived  from  an 
implied  condition  in  the  grant,  or  from  a  power 
inherent  in  its  sovereignty,  is  unimportant;  If 
legally  effected,  it  is  a  sale  and  purchase  after 
all,  and  is  no  more  inconsistent  with  the  ori^- 
nal  grant  than  if  made  voluntarily  by  the 
plaintiffs. 

It  does  not  impair  the  obligation  of  the  eon- 
tract,  because  it  leaves  to  the  plaintiffs  the  full 
benefit  of  the  grant;  and  if  they  cannot  enjoy 
that  benefit  in  the  precise  form  originally  speci- 
fied, they  take  what,  in  the  eye  of  the  law,  is 
the  same  thing,  an  equivalent.  The  franchise 
is  extinguished,  but  is  extinguished  by  pur- 
chase; and  if  any  injustice  is  done,  it  must  con 
sist  rather  in  the  arbitrary  and  unnecessary  ex- 
ercise of  an  acknowledged  power,  than  in  any 
denial  or  impeachment  of  the  validity  of  the 
grant,  or  the  rishts  derived  from  it.  The  pro- 
ceeding, instead  of  questioning  or  impairing 
the  obligation  of  the  contract,  recognizes  ana 
affirms  it,  and  gives  a  compensation  upon  the 
simple  and  only  ground,  that  the  rights  and 
property  of  the  plaintiffs  derived  from  the 
grant  are  not  to  be  questioned. 

The  general  power  of  the  State  to  reclaim, 
for  public  use,  *  lands  which  have  been  [*526 
granted  to  individuals,  will  not  be  questioned; 
but  the  question  has  been  agitated  elsewhere, 
and  may  be  started  here,  whether  a  franchise 
granted  to  private  persons  for  their  private 
emolument,  and  yet  for  a  public  use,  is  not  be* 
yond  the  reach  of  that  power.  These  cases  be- 
mg  of  a  mixed  character,  combining  private 
right  and  emolument  with  public  convenience, 
the  question  resolves  itself  into  two  others, 
viz.: 

1st.  Are  private  rights  thus  conferred  of  any 
superior  sanctity?  And, 

2d.  Does  the  partial,  qualified,  and  limited 
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appropriatioii  of  the  property  to  public  use  ex- 
clude the  further  exercise  of  the  right  of  emi- 
nent domain? 

It  it  impossible,  we  think,  to  make  any  dia- 
tinction  between  franchisee  thus  granted,  and 
titlea  to  land  derived  from  letters  patent.  The 
same  sovereign  power  exists.  The  same  ^preat 
law  of  public  necessity,  demanding  that  private 
right  should  yield  to  public  exigency,  applies 
to  both. 

The  distinction  attempted  to  be  drawn  from 
the  supposition,  that  the  citizens  takes  his 
grant  of  land  knowing  and  expecting  that  it 
may  be  resumed  for  public  use,  but  receives  his 
grant  of  a  franchise  with  different  expecta- 
uons,  is  evidently  a  distinction  without  a  dif- 
ference, as  it  is  based  upon  an  assumption  in 
eyery  point  of  view  erroneous. 

The  exercise  of  this  right  of  eminent  domain 
oyer  franchises  created  by  special  grant  is  a 
common  occurrence.  Bridges  are  substituted 
for  ferries;  turnpikes  are  superseded  by  rail- 
roads and  canals;  yet,  frequent  as  this  occur- 
rence is,  it  has  rarely  been  contested. 

The  power  of  the  Legislature  to  take  fran- 
chises, like  other  property,  for  public  use,  has 
never,  to  my  knowledge,  been  judicially  denied. 
On  the  contrary,  it  has  often  been  judicially 
asserted.  See  Armington  y.  Bamet,  16  Verm. 
745. 

In  Rogers  y.  Bradshaw,  20  Johns.  742,  the 
canal  encroached  upon  and  took  a  portion  of 
the  turnpike,  and  the  latter  encroached  upon 
the  adjoining  land;  yet  the  right  of  the  State 
was  sustained. 

In  the  case  of  Charles  River  Bridge  y.  War- 
ren Bridge,  the  ferry,  which  was  the  property 
of  a  private  corporation,  was  superseded  by  the 
bridge. 

In  the  case  between  The  Boston  Water  Power 
Company  and  The  Worcester  Railroad,  53  Pick. 
380,  the  power  of  the  Legislature  over  fran- 
chises is  expressly  asserted.  In  that  case  the 
franchise  was  not,  indeed,  annihilated,  but  was 
diminished  in  value,  and  impaired.  If  the 
Legislature  could  take  a  portion  of  the  fran- 
chise, they  could  doubtless  take  the  whole,  if 
the  exigency  required  it. 

527*2     *Mr.  Phelps  here  adverted  to  the  case 

of  Charles  River  Bridge  v.  Warren  Bridge,  7 

^elrering,  to  show  the  opinions  entertain^  on 

this  point  at  the  bar  and  on  the  bench.    See 

pp.  394,  390,  452,  453,  500,  513,  522,  523,  528; 

Also,   t:o  same  case,  11  Peters,  pp.  472,  490,  505, 

^1    670,  580,  638,  641,  644,  645. 

He  also  cited,  Tuckahoc  Canal  Co.  y.  The 
Jimea  River  Railroad  Co.  11  Leiffh,  42;  En- 
field Bridge  Co.  v.  Hartford  and  New  Haven 
Railroad  Co.  17  Conn.  40,  60;  same  case,  pp. 
467,   461 ;  8  N.  H.  398. 

It  18  to  be  borne  in  mind,  that  the  real  estate 
of  tile  plaintiffs  was  not  derived  from  the  ^ant 
of  1795,  nor  was  it  acquired  by  the  aid  of  the 
P®^«r  of  the  State;  no  authority  being  con- 
ferred by  that  act  to  take  private  property 
witliout  the  owner's  assent. 

I^e  taking  the  land,  therefore,  if  it  conflict 
^tli  any  grant,  conflicts  with  the  original  grant 
fropi  the  British  crown,  made  prior  to  the  Revo* 
lation.  If  it  come  in  collision  with  the  grant 
o'  t;he  franchise,  it  is  only  incidentally  and 
eoa8«qucntiaI1y. 
O^nless,  then,  the  Legislature,  by  the  grant  of 


the  franchise  in  1796,  parted  with  the  right  of 
eminent  domain  over  tne  place  where  the  fran* 
chise  was  to  be  exercised,  the  taldnff  the  land 
for  public  use  must  be  conceded  to  oe  lawfuL 

If,  then,  the  land  can  be  taken,  could  not  the 
same  power  take  the  franchise,  which  is  mere- 
ly incident  to  itt 

If  we  advert  to  the  Aet  of  1796,  we  shall  find 
that  the  franchise  consists  in  the  right  to  take 
toll  upon  a  bridge,  to  be  maintained  by  the 
plaintiffs,  upon  tneir  own  land,  and  at  theif 
own  expense.  Now,  if  the  bridge  itself  passes 
from  them  in  a  legal  way,  and  they  cease  to 
maintain  it,  the  right  to  take  toll  oeases. 

The  case,  then,  is  not  one  in  which  the  grant 
of  the  franchise  is  revoked  or  annulled  by  the 
Legislature  in  bad  faith,  but  one  in  which,  the 
public  having  acquired  the  rights  of  tne  plain* 
tiffs,  the  further  exercise  of  the  franchise  is 
neither  reasonable  nor  just. 

It  was  argued  in  the  court  below,  that  the 
franchise  is  not  annexed  to  land,  and  therefore 
"could  not  be  taken,  but  where  the  right  Is 
given  to  take  land." 

The  franchise,  by  the  grant,  might  be  exer- 
cised at  any  place  within  four  miles  of  the 
mouth  of  the  river.  The  proceeding  in  question 
merely  prohibits  its  exercise  in  this  particular 
place,  leaving  it  to  be  enjoyed  elsewhere,  if  it 
be  of  any  value  to  the  plaintiffs.  In  this  view, 
the  case  fallsprecisely  within  the  decision  in 
The  Boston  Water  Power  Company  T.  The 
Worcester  Railroad,  23  Pick.  360. 

*The  plaintiffs,  however,  had  ffiven  a  [*628 
location  to  it,  and  its  exercise  elsewhere  being 
probably  of  no  value,  the  case  was  treated  by 
the  State  court  as  a  practical  extin^shment 
of  it,  and  compensation  made  accordingly. 

In  this  view  of  the  matter,  the  franchise  still 
subsists,  impaired  only  by  the  establishment 
of  a  public  highway  in  this  particular  place. 

Does  the  partial  and  qualified  appropriation 
of  the  plaintiffs'  property  to  public  use  exclude 
the  exercise  of  the  nght  of  eminent  domain  by 
the  Stater 

It  is  to  be  observed,  that  the  land  of  the 
plaintiffs  had  never  been  taken  by  the  sovereign 
power  for  public  use  until  the  proceeding  now 
m  question  was  instituted.  It  was  voluntarily 
devoted  to  that  use  by  the  plaintiffs,  with  a 
view  to  the  enjovment  of  the  franchise. 

The  property  is  still  private,  and  the  public 
use  it  only  by  paying  an  equivalent,  in  the 
form  of  toll. 

Were  it  otherwise,  it  would  be  difficult  to 
make  out  that  a  partial  exercise  of  the  right  of 
eminent  domain  exhausts  the  power,  or  that, 
property  being  devoted  to  public  use,  the  sover- 
eign power  cannot  regulate,  modify,  or  control 
that  use.  The  fact  of  such  devotion  comes 
rather  in  aid,  than  otherwise,  of  the  publio 
right. 

Whether,  therefore,  we  have  regard  to  the 
fact  that  the  property  is  private,  or  to  the 
qualified  public  use,  there  is  no  impediment  to 
taking  it  absolutely  for  a  more  enlarged  and 
beneficial  public  use,  on  the  one  hand,  and 
modifying  or  changing  the  use  on  the  other. 

There  is  no  difficulty  arising  from  the  faet 
that  the  propertv  is  already  sequestered  to 
public  use;  but  tne  difficulty  has  arisen,  as  the 
reported  cases  show,  from  the  employment  of 
private  oorporations  to  exercise  the  power  in 
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question,  and  to  carrj  out  these  great  measures 
of  internal  improvement.  The  objection  was 
first  started,  that,  in  the  case  of  turnpike  and 
railroad  corporations,  the  property  of  the 
eiticen  has  been  taken,  not  for  public  use,  but 
for  the  priyate  use  and  benefit  of  the  corpora- 
tion.  Tne  proceeding  has,  however,  been  sus- 
tained,  upon  the  ground  that,  although  the 
enterprise  has  been  undertaken  witu  a  view  to 
private  emolument,  yet  the  ultimate  purpose  is 
the  public  convenience;  and  if  the  legislative 
power  can  take  private  property  for  such  pur- 
poses, it  may  be  taken  through  the  a^ncy  of 
a  corporation,  as  well  aa  that  of  a  public  execu- 
tive officer.  So,  where  a  grant  of  a  franchise 
eomes  in  collision  with  a  previous  grant  of  a 
similar  kind,  it  has  been  objected  that  it  was 
not  competent  for  the  Legislature  to  take  the 
property  of  one  person  for  the  use  and  benefit 
629*]  of  another;  yet  such  a  ^proceeding  has 
been  sustained,  where  it  is  for  public  use,  and 
the  increased  benefit  to  the  public  requires  the 
sacrifice. 

Our  case,  however,  is  free  from  this  objection. 
The  property  has  been  taken,  not  for  the  bene- 
fit of  another  private  corporation,  but  strictly 
and  solely  for  public  use. 

The  objection  urged  in  the  State  court,  that 
no  new  highway  is  laid  out,  is  founded  upon 
aa  erroneous  assumption.  The  public  and  free 
highway  is,  in  a  legal  sense,  a  different  thing 
from  a  bridge,  or  way,  which  is  private  prop- 
erty, and  which  the  citizens  may  use  only  for 
a  toil  to  be  paid  in  each  instance  of  using. 

The  highway  was  public  only  in  a  limited 
sense.  That  it  was  competent  for  the  Legisla- 
ture or  the  courts,  under  the  statute,  to  enlarge 
the  public  use,  is,  I  think,  clear. 

If  the  objection  is,  that  no  new  highway  was 
necessary,  inasmuch  as  the  public  had  already 
a  right  of  passage  there,  and  could  use  the  way 
as  they  had  previously  done,  the  answer  is, 
that  the  power  of  the  courts  over  this  matter 
is  not  limited  to  cases  of  strict,  absolute  neces- 
sity, but  they  are  at  liberty  to  consult  the 
Sublie  convenience,  and  to  look  to  a  more  bene- 
cial  and  enlarged  public  use.  They  are  the 
constitutional  judges  on  this  point,  and  their 
decision  upon  it  is  conclusive. 

The  statute  of  Vermont,  under  which  the 
court  proceeded,  does  not  use  the  word  "ne- 
eessity."  Its  language  is,  ''Whenever  there 
shall  be  occasion  for  a  new  highway,"  etc.,  and 
"when  in  their  [the  court's]  judgment  the  pub- 
lic ffood  requires  a  public  highway." 

There  are  several  points  made  in  the  State 
courts,  which  are  addressed  rather  to  the  dis- 
cretion of  those  courts,  and  which  have  no 
bearing  upon  the  constitutional  question;  it  is 
not  deemed  necessary  to  notice  them  here. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  West  River  Bridge  Company,  Plaintiffs, 
T.  Joseph  Dix  and  the  Towns  of  IBrattleboro' 
and  Dummerston,  Defendants,  upon  a  writ  of 
error  to  the  Supreme  Court  of  Judicature  of  the 
State  of  Vermont,  sitting  in  certain  proceedings 
as  a  court  of  law, 

and 

The  same  Plaintiffs  v.  The  Towns  of  Brattle- 
boTo'  and  Dummerston,  and  Joseph  Dix,  Asa 
Bojrden,  and  Pbine&a  Underwood,  upon  a  writ 
of  error  to  the  Supreme  Court  of  Ju^oatuxt, 


and  to  the  Chancellor  of  the  First  Circuit  of 
the  State  of  Vermont. 

These  two  causes  have  been  treated  in  (he 
argument  as  one — and  *such  they  essen-  [*6o0 
tiidly  are.  Though  prosecuted  in  different 
forms  and  in  different  forums  below,  they  are 
merely  various  modes  of  endeavoring  to  attain 
the  same  end,  and  a  decision  in  either  of  the 
only  question  they  raise  for  the  cognizance  of 
this  court  disposes  equally  of  that  question  in 
the  other. 

They  are  brought  before  us  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  in  order  to 
test  the  conformity  with  the  Constitution  of 
the  United  States  of  certain  statutes  of  Ver- 
mont; laws  that  have  been  sustained  by  the 
Supreme  Court  of  Vermont,  but  which  it  is  al- 
leged are  repugnant  to  the  tenth  section  of  the 
first  article  of  the  Constitution,  prohibiting  the 
passage  of  State  laws  impairing  the  obligation 
of  contracts. 

It  appears  from  the  records  of  these  causes, 
that,  m  the  year  1795,  the  plaintiffs  in  error 
were,  by  act  of  the  Legislature  of  Vermont, 
created  a  corporation,  and  invested  with  the  ex- 
clusive privilege  of  erecting  a  bridge  over  West 
River,  within  four  miles  of  its  mouth,  and  with 
the  right  of  taking  tolls  for  passing  the  same. 
The  franchise  granted  this  corporation  was  to 
continue  for  one  hundred  years,  and  the  period 
originally  prescribed  for  its  duration  has  not 
yet  expired.  The  corporation  erected  their 
bridge,  have  maintained  and  used  it,  and  en- 
joyed the  franchise  granted  to  them  by  law, 
until  the  institution  of  the  proceeding  now 
under  review. 

By  the  general  law  of  Vermont  relating  to 
roads  passed   10th  November,   1830   (vide   Re- 
vised  Laws  of  Vermont,  p.  553),  the  county 
courts  are  authorized,  upon  petition,  to  appoint 
commissioners  to  lay  out  highways  within  their 
respective  counties,  and  to  assess  the  damages 
which  may  accrue  to  land  holders  by  the  open- 
ing of  roads,  and  these  courts,  upon  the  reports 
of  the  commisRioners  so  appointed,  are  empow^ 
ered  to  estaMish  roads  within  the  bounds  o^ 
their   local   jurisdiction.     A   similar   power  i^ 
vested  in  the  Supreme  Court,  to  lay  out  ai^^ 
establish  highways  extending  through  sever^. 
counties. 

By  an  act  of  the  Legislature  of  Vermo>^A^ 
passed  November  10,  1839,  it  is  declared  tl^^/ 
"whenever  there  shall  be  occasion  for  any  t^^^^ 
highway  in  any  town  or  towns  of  this  St%^ 
the  supreme  and  county  courts  shall  have   t/ie 
same  power  to  take  any  real  estate,  easement 
or  franchise  of  an^  turnpike  or  other  oorpom.' 
tion,  when  in  their  judgment  the  public  good 
requires  a  public  highway,  which  such  courts 
now  have,  by  the  laws  of  the  State,  to  lay  out 
highways  over  individual  or  private  property; 
and  the  same  power  is  granted,  and  the  ian« 
rules  shall  be  observed,  in  making  compensttion 
to  all   such  corporations  and    persons    who«« 
estate,  easement,  franchise,  or  rights  shall  l>« 
taken,   as   are   now   grant(^d   and   provided   in 
other  *cases.    "Under  the  authority  of  [*^%  1 
these  statutes,  and  in  the  modes  therein  pr^ 
scribed,    a    proceeding   was    instituted   in  tiac 
County  Court  of  Windham,  upon  the  petitii 
of  Joseph  Dix  and  others,  in   which,  by  tl 
judgment  of  that  court,  a  public  road  was 
tended  and  established  between  certain  termini* 
II^imVt^^  c^n«k  laA  >i^u  \.^  Vicid!|^  of  the  pUi<a- 
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tifft,  and  conTerting  it  into  a  free  public  high- 
way. By  the  proceedings  and  judgment  juat 
mentioned,  compensation  was  assessed  and 
%warded  to  the  plaintiffs  for  this  appropriation 
of  their  property,  and  for  the  consequent  ex- 
tinguishment of  their  franchise.  The  judg- 
ment of  the  County  Court,  having  been  carried 
by  certiorari  before  the  Supreme  Court  of  the 
State,  was  by  the  latter  tribunal  affirmed. 

Pending  the  proceedings  at  law  upon  the  pe- 
tition of  Dix  and  others,  a  bill  was  presented 
by  the  plaintiffs  in  error  to  the  Chancellor  of 
the  first  judicial  circuit  of  the  State  of  Ver- 
mont, praying  an  injunction  to  those  proceed* 
ings  so  far  as  they  related  to  the  plaintiffs  or 
to  the  real  estate,  easement,  or  franchise  be- 
longing to  them.    This  bill,  having  been  de- 
murred to,  was  dismissed  by  the  Chancellor, 
whose  decree  was  affirmed  on  appeal  to  the 
Supreme  Court,  and  a  writ  of  error  to  the  last 
decision  brings  up  the  case  on  the  second  record. 
In   oonsidering   the   question   propounded   in 
these  causes,  there  can  be  no  doubt,  nor  has  it 
been  doubted  in  argument,  on  either  side  of 
this  controversy,  that  the  chi^er  of  incorpora- 
tion granted  to  the  plaintiffs  in  1703,  with  the 
rights  and  privileges  it  declared  and  implied, 
formed  a  contract  between  the  plaintiffs  and 
the  State  of  Vermont,  which  the  latter,  under 
the  inhibition  in  the  tenth  section  of  the  first 
article  of  the  Constitution,  could  have  no  power 
to  impair.    Yet  this  proposition,  though  taken 
aa  a  postulate  on  both  sides,  determines  noth- 
ing as  to  the  real    merits    of    these    causes. 
True,  it  furnishes  a  guide  to  our  inquiries,  yet 
leaves  those  inquiries  still  open,  in  their  widest 
extent,  aa  to  the  real  position  of  the  parties 
with  reference  to  the  State  legislation  or  to 
the  Constitution.    Following  the  guide  thus  fur- 
nished us,  we  will  proceed  to  ascertain  that  po- 
sition.   No  state,  it  is  declared,  shall  pass  a 
Isw  impairing  the  obligation  of  contracts;  yet, 
with  this  concession  constantly  yielded,  it  can- 
not be  justly  disputed,  that  in  every  political 
sovereign  community  there  inheres  necessarily 
the  ri^t  and  the  duty  of  guarding  its  own 
existence,  and  of  protecting  and  promoting  the 
interests   and  welfare   of   the  community   at 
Isrge.    This    power   and  this  duty  are  to  be 
exerted  not  only  in  the  highest  acts  of  sov- 
ereignty, and  in  the  external  relations  of  gov- 
ernments; they  reach  and  comprehend  likewise 
the  interior  polity  and  relations  of  social  life, 
5Ja*]   which  should  be  regulated  with  •ref- 
ATcvice  to  the  advantage  of  the  whole  society. 
This    power,  denominated  "eminent  domain"  of 
^e   State,  is,  as  its  name  imports,  paramount 
^  ai.ll    private   rights   vested   under  the   gov- 
^fDizi.^°^>  ^^^  these  last  are,  by  necessary  impli- 
cation,  held  in  subordination  to  this   power, 
tod    voLUst  yield  in  every  instance  to  its  proper 
tt«»"oise. 

Jl^^e  Constitution  of  the  United  States,  al- 
tho-^o^h  adopted  bjr  the  sovereign  States  of  this 
Union,  and  proclaimed  in  its  own  language  to 
^  t^lie  Supreme  law  for  their  government,  can, 
by     ^o  rational  interpretation,  be  brought  to 
eon^ftict  with  this  attribute  in  the  States;  there 
\a  no  express  delegation  of  it  by  the  Const  it  u- 
tloxi;  and  it  would  imply  an  incredible  fatuity 
tai  the  States,  to  ascribe  to  them  the  intention 
to  relinquish  the  power  of  self-government  and 
self  preservation.    A  correct  view  of  this  mat- 
ter must  demonstrate,  moreover,  that  the  right 
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of  eminent  domain  in  government  in  no  wise 
interferes  with  the  inviolability  of  contracts; 
that  the  most  sanctimonious  regard  for  the  one 
is  perfectly  consistent  with  the  possession  and 
exercise  of  the  other. 

Under  every  established  government,  the 
tenure  of  property  is  derived  mediately  or  im- 
mediately from  the  sovereign  power  of  the  po- 
litical body,  organized  in  such  mode  or  exert- 
ed in  such  way  as  the  community  or  State  may 
have  thought  proper  to  ordain.  It  can  rest  on 
no  other  foundation,  can  have  no  other  guaran- 
tee. It  is  owing  to  these  characteristics  only, 
in  the  original  nature  of  tenure,  that  appeals 
can  be  made  to  the  laws  either  for  the  protec- 
tion or  assertion  of  the  riffhts  of  property. 
Upon  any  other  hypothesis,  the  law  of  property 
would  be  simply  the  law  of  force.  Now,  it  la 
undeniable  that  the  investment  of  property  in 
the  citizen  by  the  government,  whether  made 
for  a  pecuniary  consideration  or  founded  on 
conditions  of  civil  or  political  duty,  is  a  con- 
tract between  the  State,  or  the  government 
acting  as  its  agent,  and  the  grantee;  and  both 
the  parties  thereto  are  bound  in  good  faith  to 
fulfill  it.  But  into  all  contracts,  whether  msde 
between  States  and  individuals  or  between  indi- 
viduals only,  there  enter  conditions  which  arise 
not  out  of  the  literal  terms  of  the  contract  it- 
self; they  are  superinduced  by  the  pre-exist- 
ing and  higher  authority  of  the  laws  of  nature, 
of  nations,  or  of  the  community  to  which  the 
parties  belong;  they  are  always  presumed,  and 
must  be  presumed,  to  be  known  and  recognized 
by  all,  are  binding  ujion  all,  and  need  neveri 
therefore,  be  carried  into  express  stipulation., 
for  this  could  add  nothing  to  their  force. 
Every  contract  is  made  in  subordination  to 
them,  and  must  yield  to  their  control,  as  con- 
ditions inherent  and  paramount,  wherever  a 
necessity  for  their  execution  shall  occur.  Such 
a  condition  is  the  right  of  eminent  *do-  [*688 
main.  This  right  does  not  operate  to  impair 
the  contract  effected  by  it,  but  recognizes  its 
obligation  in  the  fullest  extent,  claiming  only 
the  fulfillment  of  an  essential  and  inseparable 
condition.  Thus,  in  claiming  the  resumption  or 
qualification  of  an  investiture,  it  insists  merely 
on  the  true  nature  and  character  of  the  right 
invested.  The  impairing  of  contracts  inhibited 
by  the  Constitution  can  scarcely  by  the  great- 
est violence  of  construction  be  made  applicable 
to  the  enforcing  of  the  terma  or  necessary  im- 
port of  a  contract;  the  language  and  meaning 
of  the  inhibition  were  designed  to  embrace  pro- 
ceedings attempting  the  interpolation  of  some 
new  term  or  condition  foreign  to  the  original 
agreement,  and  therefore  inconsistent  with  and 
violative  thereof.  It,  then,  being  clear  that 
the  power  in  question  not  being  within  the 
purview  of  the  restriction  imposed  by  the 
tenth  section  of  the  first  article  of  the  C<msti- 
tution,  it  remains  with  the  States  to  the  full 
extent  in  which  it  inheres  in  every  sovereign 
government,  to  be  exercised  by  them  in  that 
degree  that  shall  bv  them  be  deemed  com- 
mensurate with  public  necessity.  So  long  aa 
they  shall  steer  clear  of  the  single  predica- 
ment denounced  by  the  Constitution,  shall 
avoid  interference  with  the  obligation  of  con- 
tracts, the  wisdom,  the  modes,  the  policy,  the 
hardship  of  any  exertion  of  this  power  are 
subjects  not  within  the  proper  cognizance  of 
this  court.    Thia  ia,  in  trutk«  \^uiel^  %  Q^«k- 
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Uon  of  power;  and,  conceding  the  power  to 
reside  in  the  State  government,  this  concession 
would  seem  to  close  the  door  upon  all  further 
controversy  in  connection  with  it.  The 
instances  of  the  exertion  of  this  power,  in  some 
mode  or  other,  from  the  Tery  foundation  of 
ciyil  government,  have  been  so  numerous  and 
familiar,  that  it  seems  somewhat  strange,  at 
this  day,  to  raise  a  doubt  or  question  concern- 
inff  it.  In  fact,  the  whole  policy  of  the  country 
relative  to  roads,  mills,  bridges,  and  canals, 
rests  upon  this  single  power,  under  which 
lands  have  been  always  condemned;  and  with- 
out the  exertion  of  this  power,  not  one  of  the 
improvements  just  mentioned  could  be  con- 
structed. In  our  country,  it  is  believed  that  the 
power  was  never,  or,  at  any  rate,  rarely,  ques- 
tioned, until  the  opinion  seems  to  have  ob- 
tained, that  the  right  of  property  in  a  char- 
tered corporation  was  more  sacred  and  intanffi- 
ble  than  the  same  right  could  possibly  be  in  the 
person  of  the  citizen ;  an  opinion  which  must  be 
without  any  grounds  to  rest  upon,  until  it  can 
be  demonstrated  either  that  the  ideal  crea- 
ture is  more  than  a  person,  or  the  corporeal  be- 
ing is  less.  For,  as  a  question  of  the  power  to 
appropriate  to  public  uses  the  property  of  pri- 
vate persons,  resting  upon  the  ordinary  founda- 
tions of  private  right,  there  would  seem  to  be 
room  neither  for  doubt  nor  difficulty.  A  dis- 
ss 4*]  tinction  *has  been  attempted,  in  argu- 
ment, between  the  power  of  a  government  to 
appropriate  for  public  uses  property  which  is 
eorporeal,  or  may  be  said  to  be  in  being,  and 
the  like  power  in  the  government  to  resume  or 
extinguisn  a  franchise.  The  distinction  thus  at- 
tempted we  regard  as  a  refinement  which  has 
no  foundation  in  reason,  and  one  that,  in  truth ; 
Avoids  the  true  legal  or  constitutional  question 
in  these  causes;  namely,  that  of  the  right  in 
private  persons,  in  the  use  or  enjoyment  of 
their  private  property,  to  control  and  actually 
to  prohibit  the  power  and  duty  of  the  govern- 
ment to  advance  and  protect  the  general  good. 
We  are  aware  of  nothing  peculiar  to  a  fran- 
chise which  can  class  it  higher,  or  render  it 
more  sacred,  than  other  property.  A  fran- 
chise is  property  and  nothing  more;  it  is  in- 
corporeal property,  and  is  so  defined  by  Justice 
Blackstone,  when  treating,  in  his  second  vol- 
ume, chap.  3,  page  20,  of  the  Rights  of  Things. 
It  is  its  character  of  property  only  which  im- 
parts to  it  value,  and  alone  authorizes  in  in- 
dividuals a  right  of  action  for  invasions  or  dis- 
turbances of  its  enjoyment.  Vide  Bl.  Com.  Vol. 
m.  chap.  10,  p.  236,  as  to  injuries  to  this  de- 
scription of  private  property,  and  the  remedies 
given  for  rearessing  them.  A  franchise,  there- 
fore, to  erect  a  bridge,  to  construct  a  road,  to 
keep  a  ferry,  and  to  collect  tolls  upon  them, 
granted  by  the  authority  of  the  State,  we  re- 
gard as  occupying  the  same  position,  with  re- 
spect to  the  paramount  power  and  duty  of 
the  State  to  promote  and  protect  the  public 
good,  as  does  the  right  of  the  citizen  to  the 
possession  and  enjoyment  of  his  land  under  his 
patent  or  contract  with  the  State,  and  it  can 
no  more  interpose  any  obstruction  in  the  way 
of  their  just  exertion.  Such  exertion  we  hold 
to  be  not  within  the  inhibition  of  the  Constitu- 
tion, and  no  violation  of  a  contract.  The  power 
of  M  State,  in  the  exercise  of  eminent  domain, 
to  extinguiBh  immadiately  a  franclds6  It  hsA 


granted,  appears  never  to  have  been  directly 
brought  here  for  adjudication,  and  consequent^ 
has  not  been  heretofore  formally  propounded 
from  thii  court;  but  in  England,  this  power,  to 
the  fullest  extent,  was  recognized  in  the  ease  of 
The  Governor  and  Company  of  the  Cast  Plata 
Manufacturers  v.  Meredith,  4  Term  Reports, 
704,  and  Lord  Kenyon,  especially  in  that  ease 
founded  solely  upon  this  power  the  entire  poli- 
cy and  authority  of  all  the  road  and  canal  laws 
of  the  kingdom. 

The  several  State  decisions  cited  in  the  argu- 
ment, from  8  Paige's  Chancery  Reports,  p.  46; 
from  23  Pickering,  p.  361;  from  l7  Connecti- 
cut Reports,  p.  464;  from  8  New  Hampshire 
Reports,  p.  808;  from  10  New  Hampshire 
Reports,  p.  871,  and  II  New  Hampahirs 
Reports,  p.  20,  are  accordant  with  the  deci- 
sion above  mentioned,  from  4  Dumford  and 
East,  and  entirelv  ^supported  by  it.  One  [*5S6 
of  these  State  decisions,  namely,  the  case  of 
The  Enfield  Toll  Bridge  Company  t.  The  Hart- 
ford and  New  Haven  Railroad  Company,  17 
Connecticut  Reports,  places  the  principle  as- 
serted in  an  attitude  so  striking,  as  seems  to 
render  that  case  worthy  of  a  separate  notice. 
The  Legislature  of  Connecticut,  having  previ- 
ously incorporated  the  Enfield  Bridge  Company, 
inserted,  in  a  charter  subsequentlv  granted  by 
them  to  the  Hartford  and  Springfield  RaOroad 
Company,  a  provision  in  these  words,  '"That 
nothmff  therein  contained  shall  be  construed 
to  prejudice  or  impair  any  of  the  lights  now 
vested  in  the  Enfield  Bridge  Company."  This 
provision,  comprehensive  as  its  language  may 
seem  to  be,  was  decided  by  the  Supreme  Court 
of  the  State  as  not  embracing  any  exemption  of 
the  Bridge  Company  from  the  legislative  power 
of  eminent  domain,  with  respect  to  its  fran- 
chise, but  to  declare  this,  and  this  only — that, 
notwithstanding  the  privilege  of  constructing 
a  railroad  from  Hartford  to  Springfield  in  the 
most  direct  and  feasible  route,  granted  by  the 
latter  charter,  the  franchise  of  the  Enfield 
Bridge  Company  should  remain  as  inviolate  s^ 
the  propertv  of  other  citizens  of  the  Stata.^,^ 
These  decisions  sustain  clearly  the  foUowin^^ 

Sositions,  comprised  in  this  summary  given  h^gg 
hancellor  Walworth,  8  Paige's  Reports,  p.  7^K 
where    he    says,    that,    "notwithstanding    t^^  ^ 
grant  to  individuals,  the  eminent  domain,  t 
highest  and  most  exact  idea  of  property,  i_^ 
mains  in  the  government,  or  in  the  aggre^^^^ 
body  of  the  people  in  their  sovereign  capaci^^ 
and  they  have  a  right  to  resume  the  posses^^^j^ 
of  the  property  in  the  manner  directed  by   t^^ 
constitution  and  laws  of  the  State,  whene^^^ 
the  public  interest  requires  it.     This  right  ^^ 
resumption  may  be  exercised,  not  only  wie^-^ 
the  safety,  but  also  where  the  interest,  or  er^^ 
the  expediency,  of  the  State  is  concerned."  ^^^ 
these  positions,  containing  no  exception  wiUi 
regard  to  property  in  a  franchise  (an  excepttcm 
which   we  should   deem   to   be   without  war- 
rant in  reason),  we  recognize   the  true  d^e- 
trines  of  the  law  as  applicable  to  the  cases  be- 
fore us.    In  considering  the  question  of  consti- 
tutional power — ^the  only  question  properly  pre* 
sented  upon  these  records — we  institute  no  la* 
quiry  as  to  the  adequacy  or  inadequacy  of  thi 
compensation  allowed  to  the  plaintiffs  in  emr 
for  the  extinguishment  of  their  franchise;  nor 
do  we  inquire   into  the   conformity   between 
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tiM  modes  prescribed  hj  the  statutes  of  Ver- 
mont and  the  proceedings  which  actually  were 
adopted  in  the  execution  of  those  statutes; 
these  are  matters  regarded  by  this  court  as  pe- 
cnliarly  belonging  to  the  tribunals  designated 
by  the  State  for  the  exercise  of  her  legitimate 
authority,  and  as  being  without  the  prorince 
assigned  to  this  court  br  the  Judiciary  Act. 
5S0*]  *Upon  the  whole,  we  consider  the 
authority  claimed  for  the  State  of  Vermont, 
and  the  exertion  of  that  authority  which  has 
occurred  under  the  proyisions  of  the  statutes 
above  mentioned,  by  the  extinguishment  of  the 
franchise  preriously  granted  the  plaintiffs,  as 
set  forth  upon  the  records  before  us,  as  pre- 
senting no  instance  of  the  impairing  of  a 
oontrsict,  within  the  meaning  of  the  tenth  sec- 
tion of  the  first  article  of  the  Constitution,  and 
consequently  no  case  which  is  proper  for  the 
faiterposition  of  this  court. 

The  decisions  of  the  Supreme  Oourt  of  Ver- 
mont are  therefore  affirmed. 


Mr.  Justice  McLean: 

As  this  is  a  constitutional  question  of  con- 
siderable practical  importance,  I  will  state  suc- 
cinctly my  general  views  on  the  subject. 

The  West  River  Bridge,  under  the  statutes  of 
Vermont,  was  appropriated  to  public  purposes. 
And  it  is  alleged  that  the  charter  under  which 
the  bridge  was  built  and  possessed  by  such  ap- 
propriation was  impaired.  Our  inquiry  is  limit- 
ed to  this  point.  For  whatever  injury  the  pro- 
ceeding may  have  done  to  the  interests  of  the 
corporation,  unless  its  contract  with  the  State 
was  impaired,  we  have  no  jurisdiction  of  the 


The  power  in  a  State  to  talce  private  prop- 
erty for  public  use  is  undoubted.  It  is  an  in- 
cident to  sovereignty,  and  its  exerciss  is  often 
essential  to  advance  the  public  interests.  This 
act  is  done  under  the  regulations  of  the  State. 
If  those  regulations  have  not  been  strictly  ob- 
ferved,  that  is  not  a  matter  of  inquiry  for  this 
eoort.  The  local  tribimals  have  the  exclusive 
power  in  such  cases. 

This  act  by  a  State  has  never  been  held  to 

impair  the  obligations  of  the  contract  by  which 

the  property  appropriated  was  held.    The  pow- 

Br  acts  upon  tne  property,  and  not  on  the  con- 

6jrflu:t.    A  State  cannot  annul  or  modify  a  grant 

o^   land  fairly  made.    But  it  may  take  the  land 

fi^w  public  use.    This  is  done  by  making  com- 

sation  for  the  property  taken,  as  provided 

law.    But  if  it  oe  an  appropriation  of  prop- 


to  public  use,  it  cannot  be  held  to  impair 
e  obligations  of  the  contract. 
It  is  insisted  that  this  was  a  pretended  exer- 
sS  «e  of  the  power  of  the  eminent  domain,  with 
le  riew  of  destroying  the  force  and  obliga- 
on  of  the  plaintiffs'  charter. 
This  whole  proceeding  was  under  a  standing 
w  of  the  State,  and  it  was  sanctioned,  on  an 
^.ppeal,  by  the  Supreme  Court  of  the  State.    A 
procedure  thus  authorized  by  law,  and  sanc- 
t;.ioned,  cannot  be  lightly  regarded.    It  has  all 
^he  solemnities  of  a  sovereign  act. 
9S7*]     *But  it  is  said  that  the  franchise  of 
the  plaintiff  cannot  be  denominated  property; 
that  ^  included  the  mnt  of  no  property,  real 
or  personal;  that  it  lay  in  grant,  and  not  in 
Uvery.* 
i9  Ij,  eA 


If  the  action  of  the  State  had  been  upon  tho 
franchise  only,  this  objection  would  be  unan- 
swerable. The  State  cannot  modify  or  repeal 
a  charter  for  a  bridge,  a  turnpike  road  or  a 
bank,  or  any  other  private  charter,  unless  the 
power  to  do  so  has  been  reserved  in  the  original 
grant.  But  no  one  doubts  the  power  of  the 
State  to  take  a  banking  house  for  public  use,  or 
any  other  real  or  personal  property  owned  by 
the  bank.  In  this  respect,  a  corporation  holds 
property  subject  to  tne  eminent  domain,  the 
same  as  citizens.  The  great  object  of  an  aet  of 
incorporation  is,  to  enable  a  bodv  of  men  to  ex- 
ercise the  faculties  of  an  individual.  Peculiar 
privileges  are  sometimes  vested  in  the  body 
politic,  with  the  riew  of  advancing  the  conven- 
ience and  interests  of  the  public 

The  franchise  no  more  than  a  grant  for  land 
can  be  annulled  by  the  State.  These  muni- 
ments of  right  are  alike  protected.  But  the 
property  held  under  both  b  held  subject  to  a 
public  necessity,  to  be  determined  by  the  State. 
In  either  case,  the  property  being  taken  renders 
valueless  the  evidence  of  right.  But  this  does 
not,  in  the  sense  of  the  (x^nstitution.  Impair 
the  contracts.  The  bridge  and  the  ground  con- 
nected with  it,  together  with  the  right  of  exact- 
ins  toll,  are  the  elements  which  constitute  the 
value  of  the  bridge.  The  situation  and  produc- 
tiveness of  the  sml  constitute  the  value  of  land. 
In  both  cases,  an  estimate  is  made  of  the  value, 
under  prescribed  forms,  and  it  is  paid  when  the 
property  is  taken  for  public  use.  And  in  these 
cases  the  eridences  of  right  are  incidents  to  the 
property. 

No  State  could  resume  a  charter,  under  the 
power  of  appropriation,  and  carry  on  the  func- 
tions of  the  corporation.  A  bank  charter  could 
not  be  thus  taken,  and  the  business  of  the  bank 
continued  for  public  purposes.  Nor  could  this 
bridge  have  been  taken  by  the  State,  and  kmit 
up  bv  it,  as  a  toll  bridge.  This  could  not  oe 
called  an  appropriation  of  private  property  to 
public  purposes.  There  would  be  no  change 
m  the  use,  except  the  application  of  the  profiU, 
and  this  would  not  bring  the  act  within  the 
power.  The  power  must  not  only  be  exercised 
bona  fide  by  a  State,  but  the  property,  not  ita 
product,  must  be  applied  to  public  uss. 

It  is  argued  that  if  the  State  mav  take  thia 
bridge,  it  may  transfer  it  to  other  indiriduals. 
under  the  same  or  a  different  charter.  This 
the  State  cannot  do.  It  would  in  effect  be 
taking  the  property  from  A  to  convey  it  to  R 
The  public  purpose  for  which  the  power  is  ex* 
erted  must  be  real,  not  pretended.  If  in  the 
course  of  time  the  property,  by  a  ehanoe  of 
^circumstances,  should  no  longer  be  [*5S8 
required  for  public  use,  it  may  be  otherwise 
disposed  of.  But  this  Is  a  case  not  likely  to 
occur.  The  legality  of  the  act  depends  upoft 
the  facts  and  circumstances  under  which  it 
WAS  done.  If  the  use  of  land  taken  by  the 
public  for  a  highway  should  be  abandoned,  it 
would  revert  to  the  origins!  proprietor  and 
owner  of  the  fee. 

It  is  objected  that  this  bridge,  beinff  owned 
by  a  corporation  and  used  by  the  public,  does 
not  come  within  the  designation  of  private 
property.  All  property,  whether  owned  by  an 
individual  or  individuals,  a  corporation  aggre* 
gate  or  sole,  is  within  the  term.  In  short/ All 
property  not  public  is  private. 
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The  use  of  this  bridge,  it  is  contended,  is  the 
■ame  as  before  the  act  of  appropriation.  The 
public  use  the  bridge  now  as  l>efore  the  act  of 
Appropriation.  But  it  was  a  toll  bridge,  and  b^ 
tie  act  it  is  made  free.  The  use,  therefore,  is 
not  the  same.  The  tax  assessed  on  the  citizens 
of  the  town,  to  keep  up  and  pay  for  the  bridge, 
may  be  impolitic  or  unjust;  but  that  is  not  a 
matter  for  the  oonsideration  of  this  court. 

It  is  supposed,  if  this  power  is  sustained  by 
the  State  of  Vermont,  it  will  bo  in  the  power 
of  a  State  to  seize  the  eridences  of  its  indebt- 
ment  in  the  hands  of  ita  citizens,  or  within  its 
Jurisdiction,  have  their  ralue  assessed,  and  by 
paying  the  amount,  extinguish  them.  Such  a 
case  bears  no  analogy  to  the  one  before  us. 
The  contract  only  is  acted  upon  in  the  case 
supposed.  The  obligation  to  pay  the  money 
by  the  State  is  materially  imi>aired,  which 
brings  the  case  within  the  Constitution.  But 
the  appropriation  of  property  affects  the  oon- 
tract  or  title  by  which  it  is  held  only  inci- 
dentally. This,  it  is  said,  is  an  extremely  tech- 
nical distinction,  and  is  not  sustainable,  as  it 
enables  a  State  to  do  indirectly  what  the  Con- 
stitution prohibits. 

Howeyer  nice  the  distinction  may  seem  to 
be,  when  examined,  it  will  be  found  substantial. 

The  power  of  appropriation  by  a  State  has 
neyer  oeen  held  by  any  judicial  tribunal  as 
impairing  the  obligation  of  a  contract  in  the 
sense  of  the  Constitution.  And  this  power  has 
been  frequently  exercised  by  all  the  States 
since  the  adoption  of  the  Constitution.  In  the 
fifth  article  of  the  amendments  to  the  Consti- 
tution it  is  declared,  "Nor  shall  priyate  prop- 
erty be  taken  for  public  use  without  just  com- 
sensation.''  This  refers  to  the  action  of  the 
federal  goyernment,  but  a  similar  proyision  is 
eontained  in  all  the  State  constitutions.  Now, 
the  Constitution  does  not  prohibit  a  State  from 
impairing  the  obligation  of  a  contract  unless 
compensation  be  made,  but  the  inhibition  is 
absolute.  So  that  if  such  an  act  come  within 
the  prohibition,  the  act  is  unconstitutional. 
But  this  power  has  been  exercised  by  the  Stateu 
since  the  foundation  of  the  government,  and 
5S9*]  no  *one  has  supposed  that  it  was  pro- 
hibited by  that  clause  in  the  Constitution 
which  inhibits  a  State  ''from  impairing  the 
obljgatioF^  of  a  contract." 

The  ruly  reasonable  result,  therefore,  to 
which  we  can  come  is,  that  the  power  in  the 
State  is  an  independent  power,  and  does  not 
eome  within  the  class  of  cases  prohibited  by 
the  Constitution. 

This  yiew  gives  effect  to  the  Constitution  in 
Imposing  a  salutary  restraint  upon  legislation 
affecting  contracts,  but  leaves  the  States  free 
In  their  exercise  of  the  eminent  domain,  which 
belongs  to  their  sovereignties,  is  essential  for 
the  luiyancement  of  internal  improvements, 
and  acts  only  upon  property  within  their  re- 
•pectiye  jurisdictions.  The  powers  do  not  be- 
long to  the  same  class.  That  which  acts  upon 
contracts  and  impairs  their  obligation  only  is 
prohibited. 

lir.  Justice  Woodbury; 
In  the  decisions  of  this  court  on  constitu- 
tional  questions   it  has   happened   frequently, 
that,  though  Ub  members  were  united  in  the 
Judgment,  great  differences  existed  among  tbem 
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in  the  reasons  for  it,  or  in  the  limitations  OB 
some  of  the  principles  Involved.  Hence  it  has 
been  customary  in  such  cases  to  express  their 
views  separately.  I  conform  to  that  usafls  In 
this  case  the  more  readily,  as  it  is  one  of  tha 
first  impression  before  this  tribunal,  rerj  Iss- 
portant  in  its  consequences,  as  a  great  land- 
mark for  the  States  as  well  as  the  general  gor- 
emment,  and,  from  shades  of  difference  and 
even  conflicts  in  opinion,  will  be  open  to  some 
misconstruction. 

I  take  the  liberty  to  say,  then,  as  to  the  car- 
dinal principle  involved  in  this  case,  that,  in 
my  opinion,  all  the  property  in  a  State  is  de- 
rived from,  or  protected  by,  its  government, 
and  hence  is  held  subject  to  its  wants  in  taxa- 
tion, and  to  oertain  important  public  uses,  both 
in  war  and  peace.  Vattel,  B.  1,  ehu  20,  see. 
244;  2  Kent's  Com.  270;  37  Am.  Jurist,  121; 
1  Bl.  Com.  189;  8  Wils.  303;  8  Story  on  Const 
661;  8  Dallas,  05.  Some  ground  this  public 
right  on  sovereignty.  2  Kent's  Com.  330;  Gro- 
tins,  B.  1,  ch.  1,  sec  6.  Some,  on  necessity.  2 
Johns.  Ch.   162;   11   Wend.  61;   14  Wend.  51; 

1  Rice,  383;  Vanhome's  Lessee  y.  Dorranee,  2 
Dallas,  310;  Dyer  y.  Tuscaloosa  Bridge,  2  Por- 
ter, 303;  Harding  y.  Goodlett,  3  Yerger,  63. 
Some  on  implied  compact.  Raleigh  ft  Qaston 
Railroad  Company  y.  Dayis,  2  Dev.  ft  Bat.  456; 

2  Bay,  36,  in  S.  Oar.;  3  Yerger,  53.  Where  a 
charter  is  granted  after  laws  exist  to  oondenui 
property  when  needed  for  public  purposes,  oth- 
ers might  well  rest  such  a  right  on  the  hy- 
pothesis that  such  laws  are  virtually  a  ps^ 
and  condition  of  the  grant  itself,  as  mneh  as 
*if  inscribed  in  it,  totidem  verbis.  Towne[*540 
y.  Smith,  1  Wood,  ft  M.  134;  2  Howard,  608, 
617;  1  Howard,  311;  3  Story  on  Const,  sees. 
1377,  1378,  quere. 

But,  however  deriyed,  this  eminent  domain 
exists  in  all  goyemments,  and  is  distin^ished 
from  the  public  domain,  as  that  consists  of 
public  lands,  buildings,  etc.,  owned  In  trust, 
exclusively  and  entirely  by  the  goyernment,  \ 
Kent's  Com.  339;  Memphis  y.  Overton,  8  Yer 
ger,  389,  while  this  consists  only  in  the  ririiv 
to  use  the  property  of  others,  when  needed,  ic^- 
certain  public  purposes.     Without  now  goim.  ^ 
further  into  the  reasons  or  extent  of  It,  u^^ 
under  whatever  name  it  Is  most  appropriatcb'\^ 
described,  I  concur  in  the  views  of  the  cou*^/ 
that  it  still  remains  In  each  State  of  the  Un^^j|^ 
in  a  case  like  the  present,  haying  never  b^^ 
granted  to  the  seneral  government  so  far  as  ^^^ 
spects  the  public  highways  of  a  State,  and  t^^ 
it  extends  to  the  taking  for  public  use  for  ^ 
road  any  property  in  tne  State,  suitable  an^i 
necessary    for    it.     Tuckahoe   Canal    case,  ||^ 
Leigh,  75;   11   Peters,  560;   20  Johns.  724;   ^ 
Paige,  Ch.  45;  7  Pick.  459.    But  whether  itcool^ 
be  Uiken  without  compensation,  where  no  pro^ 
yision  exists  like  that  in  the  fifth  amendmeiM.^ 
of  the  Constitution  of  the  United  States,  c»« 
that  in  the  Vermont  constitution,  somewh^.^ 
similar,  is  a  more  difficult  question,  and  »^ 
which  some  have  doubted.    4  D.  ft  B.  794;     ^ 
Rice,  383;  3  Leigh,  337.    I  do  not  mean  to  eiK- 
press  any  opinion  on  this,  as  it  is  not  ealksd 
for  by  tne  facts  of  this  ease.    But  eomj 
tlon  from  the  public  In  such  cases  prevail 
erally  in  modem  times,  and  certainly  seemi 
equalize  better  the  burden.    2  Dallas,  310;  Pii 
I  Bnd^  y.  Old  Bridge,  7  N.  Hamp.  63;  4  D.  ft  K 
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7M|  1  Kott  k  McCord,  887;  Stokes  et  al.  t. 
top.  Am.  Co.  3  Leigh,  837;  11  Leigh,  76;  Hart- 
foid  Bridge  17  Conn.  91 ;  Vatiel,  B.  1,  ch.  20, 
MOi  £44;  8  Pftige,  Ch.  45;  2  Der.  ft  Bat.  461; 
t  KMifs  Com.  839,  note;  Lex.  &  Oh.  Railroad 
6M0,  8  Dana,  289. 

Nor  thall  I  stop  to  diaeuss  whether  it  la  on 
this  priMipIe  of  the  eminent  domain  alone,  that 
private  property  has  always  been  taken  for 
kighwaya  in  England,  on  making  compensation, 
•o  as  to  be  a  precedent  for  us.  This  was  done 
there  formerly,  not  as  here,  but  by  a  writ  ad 

r[  damnum,  and  it  was  for  ages  issued  before 
mnt  of  any  new  franchise  by  the  king, 
whether  a  road,  ferry,  or  market;  and  the  in- 
oniry  related  to  the  damage  by  It,  whether  to 


Co.  T.  Tnekahoe  ft  Gamb.  Pailroad  Co.  11  Leigh, 
76.  It  is  a  legal  estate  vested  in  the  eorpo« 
ration.  4  Wheat.  700;  11  Peters,  660.  But  it 
is  often  property  distinct  and  independent  of 
the  other  property  in  land,  timber,  goods,  or 
cboses  in  action,  which  a  corporation,  like  a 
body  not  artificial,  may  own.  8  Bland,  449; 
11  Leigh,  76. 

*It  is  also  property  subject  to  be  sold,  [*641 
sometimes  even  on  execution,  Semb.  4  Mass. 
496;  11  Peters,  434,  and  may  be  devised  or  in- 
herited. 17  Conn.  60.  And  while  I  accede  to 
the  principle  urged  by  the  counsel  for  the 
bridge,  that  the  act  of  incorporation  in  this 
case  was  a  contract,  or  in  the  nature  of  one  be- 
tween the  State  and  its  members,  I  Mylne  ft 


tha  public  or  individuala.    Ilti.  N.  B.  221;  3  Craig,  162;  4  Peters,  614,  660;  Lee  v.  Nailer,  2 

Bm.  Abr.  Highways,  A.  You.  ft  Coll.  618;  King  v.  Pasmoor,  8  D.  ft  K. 

Nor  were  alterations  in  roads,  or  even  the  24G;  Dartmouth  College  v.  Woodward,  4  Wheat. 

widening   or   discontinuing  of   them,   allowed  628;  7  Cranch,  164;  Terrett  v.  Taylor,  9  Cranch, 

without  it.    Thomas  v.  Sorrel,  Vaughan,  814,  43,  62;  9  Wend.  361;  11  Peters,  267;  Canal  Co. 

UB,  849;  Cooke,  eh.  267;  6  Bam.  ft  Aid.  666.  v.  Railroad,  4  Gill  ft  Johns.  146;  8  Kent's  Com. 

S41*]    *But  in  modem  times  Parliament,  by  469;  Enfield  Toll  Bridge  case,  17  Conn.  40;  1 

irarioiia  laws,  have  authorised  all  these,  after  Greenleaf,  79;   8  Wheat.  464;    10  Conn.  622; 

faiquiry  and  eompensation  awarded  by  certain  Peck.  269;   1  Alabama,  23;   2  Stewart,  80,  I 

— giBtratea.    1  Burr.  263;  Cro.  Car.  266,  267,  6  concur  in  the  views  of  the  court,  that  this  or 

Taunt.  684;  Domat,  B.  1,  t.  8,  see.  2,  7  Adol.  ft  other  property  of  corporations  may  be  taken 

SUia,  124.  for  the  purpose  of  a  highway,  under  the  right 

And  thus,  notwithstanding    the    theoretical  of  eminent  domain,  and  that  the  laws  of  ^^- 

omnipotence  of  Parliament,  private  righta  and  mont  authorising  it  are  not  in  that  respeot 

«ntimets  have  been  in  these  particulars,  about  and  to  that  extent  violations  of  the  obligation 

aompensation  and  necessity  for  publie  use,  as  of  any  contract  made  by  it  with  the  corpora* 

■Ben  respected  in  England  as  here.  tion.    Bradshaw  v.  Rodgers,  20  Johns.  103,  742; 

So  as  to  railroad  companies,  as  well  as  turn-  The  Trust,  of  Belf.  Ac  v.  Salmond,  2  Fairf. 

pikea,  under  publie  trustees,  and  as  to  common  113;  Enfield  Bridge  case,  17  Conn.  40,  46,  61;  8 

higfawaya;  the  former    are    often    authorized  Paige,  Ch.  46;  Charles  River  Bridge  v.  Warren 

there  to  erect  bridges,  and  carry  their  roads  Bridge,  7  Pick.  394,  309;  8.  C.  11  Peters,  474;  1 

over  turnpikes  and  other  highways;  but  it  is  Bland,  449;  Bellona  Co.  case,  8  Bland.  449. 

OB  eertain  conditions,  keeping  them  passable  Because  there  was  no  covenant  or  condition 

fai  that  place  or  near,  and  on  making  compen-  in  the  charter  or  contract,  that  the  property 

sation.    Kemp.  v.  L.  ft  B.  Railway  Co.  1  Rail-  o>vned  by  it  should  not  be  liable  to  be  taken, 

way  Cases,  605,  and  Attorney-General  v.  The  like  all  other  property  in  the  State,  for  publie 

L.  ft  S.  Railroad,  1  lb.  302,  224;  2  lb.  711;  1  uses  in  highways.    7  N.  Hamp.  69;  4  Wheat. 

Gale  ft  D.  824;  2  lb.  1;  4  Jurist.  966;  6  lb.  652;  196;  Jackson  v.  Lamphire,  3  Peters,  280. 

9  Dowling;  P.  C.  663;  7  Adol.  ft  Ellis,  124;  3  Because,    without   such    covenant,   all    their 

Ifaule  ft  Selw.  626;  11  Leigh,  42.  property,  as  property,  must  be  liable  to  proper 

But  I  freely  eonfess,  that  no  case  has  been  public  uses,  either  by  necessity,  or  the  sov- 

foond  there  bv  me  exactly  in  point  for  this,  ereignty  of  the  State  over  it,  or  by  implied 

iodi  as  the  taking  of  the  road  or  bridge  of  one  agreement. 

corporation  for  another,  or  of  taking  for  the  And  because,  on  a  like  principle,  taxes  ma7 
public  a  franchise  of  individuals  connected  with  be  imposed  on  such  property,  as  well  as  all 
them.    Thon^  at  the  same  time,  I  have  dis-  other  property,  though  coming  by  grant  from 
9orettd  no  prohibition  of  it,  either  on  principle  the  State,  and  nmy  be  done  without  violating 
or  precedent,  If  making  compensation  and  fol-  the  obligation  of  the  contract,  when  there  ia 
lowing  the  mode  prescribed  by  statute.    <  no  bonus  paid  or  stipulation  made  in  the  char* 
The  peculiarity  In  the  present  case  consists  ter  not  to  tax  It.     This  is  well  settled.     6 
in  the  facts  that  a  part  of  the  property  taken  Bam.  ft  Aid.   167;  2  Railway  Cases,  17  arg. 
belonged  to  a  corporation  of  the  State,  and  not  23;  7  Cranch,  164;  New  Jersey  v.  Wilson,  4 
U)  an  individual,  and  a  part  was  the  franchise  ^^ien,  611;   Providence  Bank  v.  Billings,  11 
itself  of  the  act  of  Incorporation.  ?tim,   667,   Shaw,   Ch.   J.   In   Charles   River 
I    concur  in  the  views,  that  a  eorporatlon  Bridge  v.  Warren  Bridge;  Gordon  v.  Appeal  Tax 
ojnted  to  build  a  bridge  like  that  of  the  plain-  Court,  3  Howard,  146;  12  Mass.  252;  4  Wheat- 
uns  in  error  is  itself,  m  one  sense,  a  franchise.  ^^   ^Jq.  a  pm  ji  t^u'.    loa    iie«.  wnn.-,.  •» 
2  BL  Com.  87;  Bank  of  Augusta  t.  Earle,  13  ??;.,T^   f  n  t  J<>^»«- i^' jff  5  Williams  t. 
Peters,  696;   4  Wheat.  667;   7  Pick.  894;    11  Pntchard,  4  D.  ft  E.  2.    The  grantees  are  pre- 
miers, 474,  464,  472,  490,  641.  646;  11  Leigh,  f?,™?^  ^  ^J'^J'  »"  ^^«»t  legal  incidents  or  Ua- 
Wj  a  Kent's  Com.  469.    And,  In  another  sense,  ^^^^^leB,  and  they  being  Implied  m  the  grant  or 
ttat  it  possesses  franchises  incident  to  its  exist-  contract,  their  happening  is  no  violation  of  It. 
•Boe  and  objecU,  such  as  nowers  to  erect  the  8  Peters,  281,  287;  11  Peters,  641,  644;  8  PaigSb 
Mdfps  and  to  take  tolls.    Bee  same  cases.  72. 

X     concur  in  the  views,  also,  that  such   a  *Vattel  says:  "The  property  of  cer-  [*648 

^^i^cachlse  as  the  incorporation  Is  a  species  of  tain  things  is  given  up  to  the  individuals  only 

l>operty.    7  K.  Hamp.   M;    Tuckahoe   Canal  with  this  reserve."    B.  1,  eh.  20,  see.  244. 
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In  England  anciently,  when  titles  of  land 
became  granted  witli  immunities  from  numer- 
ops  ancient  services,  it  was  still  considered 
tliat  such  lands  were  subject  by  implication, 
under  a  certain  trinoda  necessitas,  to  the  ex- 
penses of  repair  of  bridges  as  well  as  forts,  and 
of  repelling  invasion.  Tomlins,  Diet.  Trinoda 
Necessitas;  3  Bac.  Abr.  EBghways,  A. 

Even  the  right  to  a  private  wajr  is  sometimes 
implied  in  a  grant,  from  necessity.  Cro.  Jac 
189;  8  D.  ft  E.  50;  4  Maule  ft  Selw.  387;  1 
Saund.  822,  note. 

It  is  laid  down,  also,  by  Justice  Story,  that 
*%  grant  of  a  franchise  is  not  in  point  of  prin- 
ciple distinguishable  from  a  grant  of  any  other 
property."  Dartmouth  College  v.  Woodward,  4 
Wheat.  899,  701. 

I  eoqcnr,  therefore,  in  the  further  views, 
that  a  eorporation  as  a  franchise,  and  all  its 
powers  as  franchises,  both  being  propeviy,  may 
for  these  and  like  reasons,  in  proper  cases,  be 
taken  for  public  use  for  a  hidiway.  Pierce  v. 
Somersworth,  10  N.  Hamp.  370;  11  N.  Hamp. 
20;  Pisca.  Bridge  v.  N.  Hamp.  Bridge,  7  M. 
Hamp.  36,  66;  8  N.  Hamp.  398,  148;  11  Peters, 
645;  Story,  J.,  in  Warren  Bridge  v.  Charles 
River  Bridge;  2  Kent's  Com.  340,  note;  2 
Peters,  658;  5  Paige,  Ch.  146;  1  Rioe,  383;  2 
Porter,  296;  7  Adol.  ft  Ellis,  124;  8  Yereer,  41; 
8  Fairf.  222;  23  Pick.  360;  J.  Bonaparte  v.  a 
Railruad,  Baldw.  C.  C.  205;  Tuckahoe  Canal  Co. 
V.  The  T.  ft  J.  River  Railroad  Co.  11  Leigh,  42; 
Enfield  Bridge  Co.  v.  Hartford  ft  New  Haven 
Railroad,  17  Conn.  40;  Armington  v.  Bamet,  15 
Vermont,  745,  and  16  Vermont,  446,  this  case; 
3  Cowen,  733,  754;  11  Wendell,  590;  Lex.  ft  Oh. 
Railroad  case,  8  Dana,  289;  18  Wend.  14. 

It  must  be  confessed,  that  some  surprise  has 
been  felt  to  find  this  doctrine  so  widely  sus- 
tained, and  in  so  many  of  the  States,  and  yet 
no  exact  precedent  existing  in  England. 

But  in  relation  to  it  here,  I  am  constrained, 
in  some  respects,  to  differ  from  others,  and,  as 
at  present  advised,  agree  to  the  last  proposi- 
tion, concerning  the  taking  of  the  franchise  it- 
self of  a  corporation,  only  when  the  further 
exercise  of  the  franchise  as  a  corporation  is 
inconsistent  or  incompatible  with  the  highway 
to  be  laid  out. 

It  is  only  under  this  limitation  as  to  the 
franchise  itself,  that  there  seems  to  be  any  of 
the  necessity  to  take  it  which,  it  will  be  seen  in 
the  positions  heretofore  and  hereafter  ex- 
plained, should  exist.  Nor  do  I  agree  to  it  with 
that  limitation,  without  another— 4;hat  it  must 
be  in  cases  where  a  clear  intent  is  manifested 
ia  the  laws,  that  one  corporation  and  its  uses 
944*]  shall  *yield  to  another,  or  another  pub- 
lio  use,  under  the  supposed  superiority  of  the 
latter  and  the  necessity  of  the  case.  4  Gill  ft 
Johns.  108,  150;  Barbour  v.  Andover,  8  N. 
Hamp.  398. 

Within  these  limitations,  however,  the  acts 
of  incorporation  and  all  corporate  franchises 
appear  to  me  to  possess  no  more  immunity  from 
reasonable  public  demands  for  roads  and  taxes, 
than  the  soil  and  freehold  of  individuals. 

The  land  may  oome  by  grant  or  patent  from 
the  State,  as  well  as  the  corporation,  and  both 
the  grant  and  corporation  may  be  contracts. 
But  they  are  contracts  giving  rights  of  prop- 
erty, held,  and  of  course  understood  to  be  held, 
subject  to  those  necessary  burdens  and  terv- 
§88 


ices  and  easements  to  which  all  other  propeitr 
is  liable.  And  it  is  neither  inconsistent  with 
the  grant  of  them,  nor  a  violation  of  tha 
contract  contained  in  them,  to  impose  those 
burdens  and  easements,  unless  an  express 
agreement  has  been  made  to  the  contrary  by 
the  State  in  the  act  of  incorporation  or  grant, 
as  is  sometimes  done  in  respect  to  taxation; 
but  where  the  corporation  as  a  franchise,  or  its 
powers  as  franchises,  can  still  be  exercised  use- 
fully or  proQtably,  and  the  highway  be  laid 
out  as  authorized,  I  see  no  reasons  why  these 
franchises  should  then  be  condemned  or  taken. 
The  property  owned  by  a  banking  or  manu- 
facturing corporation  may,  for  instance,  be  con- 
demned for  nighways,  necessarily,  where  sit- 
uated on  a  great  line  of  travel ;  but  why  should 
their  franchises  be,  if  their  continued  existence 
and  use  may  be  feasible  and  profitable,  and  one 
not  inconsistent  with  the  taking  and  employ- 
ment of  their  other  property  for  a  public  high- 
way t 

in  this  instance,  however,  as  a  fact,  th« 
franchise  was  established  and  seems  to  be  use- 
ful only  in  one  locality.  The  continuance  of  it 
elsewhere  than  at  this  spot  would  be  of  no  ben- 
efit to  individual  members  or  the  public  If 
the  bridge  itself  and  land  of  the  corpora- 
tion at  that  place  were  taken,  it  was  better  for 
the  latter  that  the  franchise  should  be  taken 
with  them,  if  enhancing  the  damages  any,  be- 
cause, unlike  a  bank  or  manufacturing  com- 
pany, the  eorporation  could  not  do  business  to 
advantsge  elsewhere,  even  within  the  limited 
four  miles,  as  there  was  no  road  elsewhere 
within  their  grant.  The  law  of  Vermont,  too, 
was  clear,  that  the  toll  bridge  might  be  made 
to  give  way  for  a  free  highway.  It  is,  there- 
fore, only  under  the  particular  circumstances 
and  nature  of  this  case,  that,  in  my  apprehen- 
sion, the  taking  of  the  franchise  itself  was  not 
a  violation  of  the  contract.  For,  under  differ- 
ent circumstances,  if  a  franchise  be  taken 
and  condemned  for  a  highway,  when  not  con- 
nected locally  with  other  property  wanted, 
when  it  can  be  exercised  on  ordinary  princi- 
ples elsewhere,  when  not  *in  some  re-  [*545 
spects  incident  to,  or  tied  up  with,  the  particu- 
lar property  and  place  needed,  I  am  not  now 
prepared  to  uphola  it.  I  am  even  disposed  to 
go  further,  and  say,  that  if  any  property  of  any 
kind  is  not  so  situated  as  to  be  either  in  the 
direct  path  for  a  public  highway,  or  be  really 
needed  to  build  it,  the  inclination  of  my  mind 
is,  that  it  cannot  be  taken  against  the  consent 
of  the  owner.  Because,  though  the  right  of 
eminent  domain  exists  in  some  cases,  it  di>es 
not  exist  in  all,  nor  as  to  all  property,  but 
probably,  as  to  such  property  only  as  from  its 
locality  and  fitness  is  necessary  to  the  public 
use.  Semb.  4  Mylne  ft  Craig,  116;  Webb  T. 
Manch.  ft  Leeds  Railroad  Co.  1  Railway  Cases. 
576. 

It  may  be  such,  not  only  for  the  bed  of  the 
road,  but  perhaps  for  materials  in  gravel, 
stone,  and  timber,  to  build  it  with.  Yet  even 
then  it  must  be  necessary  and  appropriate  as 
incidents.    2  Dev.  ft  Bat.  462;  13  East.  200. 

And,  also,  for  aught  I  now  see,  circum- 
stances must,  from  its  locality  and  the  public 
wants,  raise  an  urgent  necessity  for  it.    '^he 

Sublic  necessities*'  are  spoken  of  usually  as  tho 
t  oooaaion  to  exercise  the  power,  if  it  be  not 
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derived  from  tbem  in  a  great  degree,  and  the 
reason  of  the  case  is  confined  to  them.  See 
cases  before. 

The  ancient  trinoda  neoessitas  extended  to 
nothing  beyond  such  necessity. 

Indeed,  without  further  examination,  I  fear 
that  even  these  limitations  may  not  be  found 
auffident  in  some  Idads  of  ]mblic  hiehways — 
auch  as  railroads,  for  instance.  And  I  must 
hear  more  in  support  of  this  last  position  before 
acquiescing  in  their  right  to  take,  in  invitum, 
all  the  materials  necessary  to  build  such  roads 
—as  the  timbers  on  which  their  rails  are  laid, 
or  the  iron  for  the  rails  themselves. 

Nor  do  I  agree  that,  in  all  cases  of  a  public 
use  property  which  is  suitable  or  approj^riate 
can  be  condemned.  The  public  use  here  is  for 
a  road,  and  the  reasoning  and  cases  are  confined 
ehiefiy  to  bridges  and  roads,  and  the  incidents 
to  war.  But  the  doctrine,  that  this  rig^t  of 
eminent  domain  exists  for  every  kind  of  public 
use,  or  for  such  a  use  when  merely  convenient, 
though  not  necessary,  does  not  seem  to  me  by 
any  means  clearly  maintainable.  It  is  too 
broad,  too  open  to  abuse.  Where  the  public 
nae  is  one  general  and  pressing,  like  that  often 
in  war  for  sites  of  batteries,  or  for  provisions, 
little  doubt  would  exist  as  to  the  right.  Salus 
populi  suprema  est  lex.  80  as  to  a  road,  if 
reaUy  demanded  in  particular  forms  and  places 
to  accommodate  a  growing  and  changing  com- 
munity, and  to  keep  up  with  the  wants  and 
improvements  of  the  ase— such  as  its  pressing 
demands  for  easier  sodal  intercourse,  quicker 
546*]  'political  communication,  or  better  in- 
ternal trade — and  advancing  with  the  public  ne- 
eessities  from  blazed  trees  to  bridle  paths,  and 
thence  to  wheel  roads,  turnpikes,  and  railroads. 

But  when  we  go  to  other  public  uses,  not  so 
urgent,  not  connected  with  precise  localities, 
not  difficult  to  be  provided  for  without  this 
power  of  eminent  domain,  and  in  places  where 
it  would  be  only  convenient,  but  not  necessary, 
I  entertain  strong  doubts  of  its  applicability. 
Who  ever  heard  of  laws  to  condemn  private 
property  for  public  use,  for  a  marine  hospital 
or  State  prison! 

80  a  custom-house  is  a  public  use  for  the 
ceneral  government,  and  a  court-house  or  jail 
for  a  State.  But  it  would  be  difficult  to  find 
precedent  or  argument  to  justify  taking  private 
property,  without  consent,  to  erect  them  on, 
though  appropriate  for  the  purpose.  No  neces- 
aity  seems  to  exist,  which  is  sufficient  to  justify 
■o  strong  a  measure.  A  particular  locality  as 
to  a  few  rods  in  respect  to  their  site  is  usually 
of  no  consequence;  while  as  to  a  light-house, 
or  fort,  or  wharf,  or  highway  between  certain 
termini,  it  may  be  very  important  and  impera- 
tive. I  am  aware  of  no  precedents,  also,  for 
anch  seizures  of  private  propertv  abroad,  for 
objects  like  the  former,  thouffn  some  such 
doctrines  appear  to  have  been  advanced  in  this 
country.  3  Paiffe,  45.  Again,  many  things 
belonging  to  bridges,  turnpikes,  and  railroads, 
where  public  corporations  for  some  purposes 
are  not,  like  the  land  on  which  they  rest,  local 
and  peculiar  and  public,  in  the  necessity  to  ob- 
tain them  by  the  power  of  the  eminent  domain. 
8nch  seem  to  be  cars,  engines,  etc,  if  not  the 
timber  for  rails,  and  the  rails  themselves.  Gor- 
don v.  a  ft  J.  RaUwaj  Ok  %  Railway  Oases, 
oOO. 


Such  things  do  Bot  seem  to  come  within  the 
public  exigency  oonnected  with  the  roads 
which  Justifies  the  aj^lication  of  the  principle 
of  the  eminent  domain.  Nor  does  even  the 
path  for  the  road,  the  easement  itself,  if  the 
use  of  it  be  not  public,  but  merely  for  particu* 
lar  individuals,  and  merely  in  some  degree 
beneficial  to  the  public.  On  the  contrary,  the 
user  must  be  for  the  people  at  large — ^for  trav* 
elen— 4or  all;  must  also  be  compulsory  by 
them,  and  not  optional  with  the  owners;  must 
be  a  right  by  the  people,  not  a  favor;  must  be 
under  public  regulations  as  to  tolls,  or  owned* 
or  subject  to  be  owned,  by  tkt  State,  in  order 
to  make  the  corporation  and  object  public,  for 
a  purpose  like  this.  3  Kenfs  Com.  270;  Rail- 
road Gow  V.  Chappell,  1  Rioe,  383;  Memphis  v 
Overton,  8  Yerger,  63;  King  v.  Russell,  0 
Bam.  A  Cress*  666;  King  v.  Ward,  4  AdoL  ft 
EUis,  384. 

*It  is  not  enough  that  there  ia  an  act  [^647 
of  incorporation  for  a  bridge,  or  turnpike,  or 
railroad,  to  make  them  pubhc,  so  as  to  be  able 
to  take  private  property  constitutionally,  with- 
out  the  owner's  consent;  but  their  uses,  and  ob- 
ject, or  interests,  must  be  what  has  just  bec» 
mdicated — must  in  their  essence,  and  character, 
and  liabilities,  be  public  within  the  meaning  of 
the  term  ''public  use."  There  may  be  a  pri- 
vate bridge,  as  well  as  private  road,  or  private 
railroad,  and  this  with  or  without  an  act  of  in- 
corporation. 

ui  the  present  instance^  however,  the  use 
was  to  be  for  the  whole  community,  and  not  a 
corporation  of  any  kind.  The  property  was 
taken  to  make  a  free  road  for  the  people  of  the 
State  to  use,  and  was  thus  eminently  for  a  pub- 
lic use,  and  where  there  had  before  been  tolls 
imposed  for  private  profit  and  by  a  private 
corporation  so  far  as  regards  the  interest  im  its 
tolls  and  property. 

And  the  only  ground  on  which  that  corpora- 
tion, private  in  interest,  was  entitled  in  any 
view  originally  to  condemn  land  or  eollect  tolls 
was,  that  the  use  of  its  bridge  was  publie — was 
open  to  all  and  at  rates  of  fare  ued  by  the 
legislature  and  not  by  itself,  and  subjected  to 
the  revision  and  reduction  of  the  publie  author- 
ities. 

It  may  be,  and  truly  is,  that  individuals  and 
the  public  are  often  extensivelv  benefited  by 
private  roads,  as  they  are  by  mills,  and  manu- 
factories, and  private  bridges.  But  such  a  ben- 
efit is  not  technically  nor  substantially  a  public 
use,  unless  the  public  has  rights.  1  Rice,  388. 
And  in  point  of  law  it  seems  very  questionable 
as  to  the  power  to  call  such  a  corporation  a 
public  one,  and  arm  it  with  authority  to  seise 
on  private  property  without  the  consent  of  its 
owners. 

I  exdude,  therefore,  all  conclusions  as  to 
my  opinions  here  being  otherwise  than  in  con- 
formity to  these  suggestions;  though,  when,  as 
in  the  present  case,  a  free  public  use  in  a  high- 
way and  bridge  is  substituted  for  a  toll  bridge, 
and  on  a  long  or  neat  and  increasing  line  of 
public  travel,  and  thus  vests  both  a  new  bene- 
fit and  use,  and  a  more  enlarged  one,  in  the 
public,  and  not  in  any  few  stockholders,  I 
have  no  doubt  that  these  entitle  that  public  for 
such  a  use  to  condemn  private  property, 
whethtf  owned  by  an  individual  or  a  corpora- 
tion.   Boeton  W.  P.  Co.  t.  B.  ft  W.  Railroad 
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Corp.  23  Pteh.  300.  And  It  !■  manlfert  tb>t 
unleii  aucL  ft  coune  can  be  piiriiied,  the  mean* 
of  •odnl  and  commercEal  intercourae  might  be 
petrified,  and  remain  for  igeB,  like  the  fosiil 
remains  Id  sojidstane,  unalter«J,  and  the  goT- 


rrovemcnt.  S  Dev.  ft  6at.  4fiO;  1  Rice,  SOS; 
Dana,  309. 
&4B*]  *I  ttzdnde,  aleo,  any  inference,  tbat. 
tn  aaaentlng  to  the  doctrine,  that  an  act  of  in- 
corporation for  a  toll  bridce  ia  a  contract,  giv- 
ing private  intereeta  and  rTglite  as  well  se  public 
ones,  and  thereby  not  allowing  a  State  to  take 
the  private  ones  or  alter  them,  unlesi  for  some 
legitimate  pnblie  use.  or  by  consent,  as  Inid 
down  in  4  Wheat.  628.  I  can  or  do  aiient  to 
the  doctrine  of  some  of  tlic  judges  there  in  re- 
spect to  public  ofliees  being  such  contracts  as 
not  to  be  changed  or  abolished  by  a  Btate  on 

fiublic  considerations,  without  Incurring  a  vio- 
atlon  of  the  contract. 

I  should  be  very  reluctant  to  hold,  till  further 
advised,  that  public  olBceB  are  not,  like  public 
towns,  counties,  etc.,  mere  political  establish- 
ments to  be  abolished  or  changed  for  political 
considerations  conne«ted  with  the  public  wel- 
fare. 9  Cranch,  43.  The  salaries,  duration,  and 
existence  of  the  officers  themselTea  seem  to  be 


r  decide  to  be  necessary,  whenever 
presa  restriction  on  the  subject  has  been  im- 

Bised  in  the  Constitution  or  la  we.  Qusre. 
oke  t.  Henderson,  4  Dev.  1. 

This  would  seem  the  Implied  condition  of 
the  ofTlce  or  contract,  as  much  as  tliat  it  may 
be  taxed  by  the  government  under  which  it  is 
held,  though  not  by  other  governments  so  as 
to  Impair  or  obstruct  it.  See,  as  to  the  last, 
McCulloch  V.  Maryland,  4  Wlieat,  318;  Weston 
V.  The  C  C  of  Charleston,  2  Peters,  44Ili  Dob- 
bins *.  Comm.  of  Erie  County,  10  Peters,  435. 

Finally,  1  do  not  agree  that  even  this  fran- 
chise, as  property,  ran  be  taken  from  this  cor- 
poration without  violating  the  contract  with  It, 
unless  the  measure  was  honest,  bona  fiUe,  and 


count  of  tjie  locality  and  nature  of  this  prop- 
erty, to  be  condemned  for  this  purpose. 

And  though  I  BRree,  that,  for  most  cases  and 
purpoaes,  the  public  authoHtics  in  a  State  are 
the  suitable  juilgei  as  to  this  point,  and  that 
the  judiciary  only  decide  if  tlieir  laws  are  con- 
stitutional, 2  Kent's  Com.  340;  1  Rice,  383; 
that  the  Legislature  generally  acts  for  the  pub- 
lla  in  thia,  2  Porter,  303)  S  BL  Com.  139,  note; 
4  D.  B.  TH  797;  that  road  agents  are  their 
agents,  under  this  limitation,  1  Rice,  383;  yet 
I  am  not  prepared  to  agree,  that  If,  on  the  face 
of  the  whole  proceedinfjs — the  law,  the  report 
of  commJHsiuners,  and  the  doings  of  the  courts 
— it  is  manir^^st  that  the  object  was  not  legiti- 
mate, or  that  illegal  intentions  were  covered 
up  in  forms,  or  the  whole  proceedings  a  mere 
"pretext,"  our  duty  would  require  us  to  op- 
hold  them.  Ibid.  Rice,  391.  In  England, 
B4S*]  though  'this  power  exists,  yet  if  used 
malidously  or  wantonly,  it  Is  held  to  be  void. 
BOTfleld  V.  Porter  et  al.  II  East,  £00. 

ui  thia  ease,  howevar,  while  the  faimeaa  irf  it 


Is  Impeached  by  the  plointifTs  in  error,  yet  oa 
the  record  the  object  avowed  is  legal.  It  waa 
to  make  travel  free  where  it  was  Irafore  tazsd, 
snd  the  bridge,  thou)>h  remote  from  the 
changes  desired  in  the  old  road,  was  still  situ- 
ated on  the  great  line  of  travel  over  it,  and  not 
merely  by  color  and  finesse  connected,  end,  from 
increases  In  population  and  business,  seemed 
proper  to  be  made  free  at  the  expense  of  tha 

Nor  on  the  face  of  the  record  do  the  pro- 
ceedings seem  void,  lie  cause  the  assessment  may 
have  Wn  without  a  jury,  when  It  waa  made 
by  the  legal  ofiirers,  appointed  for  that  pur- 
pose. 3  Peters,  280;  2  Dev.  &  Bat.  461,  400: 
Beekman  v.  Sar.  Railroad,  3  Paige,  Ch.  45. 
Nor  void  as  made  by  tlie  conimisBionera  with- 
out notice,  when  the  return  states  notice,  and 
when  there  was  a  full  hearing  enjoyed  hj  aJI 
before  the  court  on  the  report. 

Nor  void  because  the  compensation  waa  too 
small  to  the  corporation — as  it  was  asseaaed  in 
conformity  to  law — or  too  burdensome  to  the 
town  alone  to  discharge,  though  the  last  mlriit 
well  have  been  dung  on  a  larger  number,  hke 
a  county.  ID  N.  Hamp.  STO;  Tomtins,  Diet. 
Ways,  2;  1  Rice,  392.  Nor  because  the  com- 
missioners take  a  fee  Instead  of  an  eaaement, 
when  the  Legislature  provides  for  a  fee  aa 
more  expedient.  2  Oev.  ft  Bat.  451,  407.  Nor 
because  aome  of  the  property  condemned  waa 
peraonal,  when  it  was  mixed  with  the  real,  aoid 
when  real  or  personal,  if  needed  and  appropri- 
ate, may  at  times  be  liable.    1  Rice,  3"" 

"""   "    "lanations,  I  would  e:  . 

e  judgment  of  tiie  court. 


The  West  River  Bridge  Company,  Platntlffa  hv 
error,  v.  Jospeh  Diz,  and  the  Towns  of  Brat... 
tieborn'  and  Duromeiston,  in  the  County  (^^ 
Windham.  * 

Tliii  cause  came  on  to  be  beard  on  the  ti»^^ 
script  of  the  record  from  the  Supreme  Ooi^lj^ 
of   judicature   of   the    State  of   Vermont,  <^tu 
was     argued     by    counsel;     on    consideraLj^^ 
whereof,  it  is  now  here  ordered  and  adjud^^ 
by   this  court,  that  the  judgment  of  tlie  va;? 
Suorume  Court  in  this  cause  be,  and  the  saoj^ 
is  hereby  afBrmed,  with  costs. 
■The    Weat    River    Br  idee    Company,    [*<So 
Plaintiffs  in  Error,  v.  The  Towns  of  Bnttln. 
boro'    and    Dummeraton,    in   the   County  of 
Windham,  and  Joseph  Dix,  Asa  Boydea,  mj 
Phincaa  Underwood. 

This  cause  came  on  to  be  heard  on  the  tian- 
seript  of  the  record  from  the  Supreme  Coart 
of  .ludieature  of  the  State  of  Vermont  and  the 
Chancellor  of  the  First  Judicial  Circuit  of  tbe 
said  State  of  Vermont,  and  iras  argued  by 
counsel;  on  consideration  whereof.  It  if  now 
here  ordered  and  adjudged  by  this  court,  thai 
the  judgment  of  the  paid  Supreme  Court  of 
Judicature  and  Chancellor  of  the  First  Judicial 
Circuit  of  the  State  of  Vermont  In  this  cauM 
be,  and  the  same  ia  hereby  affirmed,  with  eo*l& 
Howard*. 
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CHABLK8  PATTERSON^  Appellant, 

EDMUND  P.  OAINES  et  uz.* 

Louisiana  law— question  as  to  legitimacy  of 
child  and  right  to  property  as  against  pur- 
chaser from  executors  of  deceased. 

The  opinion  of  this  court  In  the  case  of  Gaines  ▼. 
Relf  and  Chew,  2  Howard,  ttl9.  reviewed. 

A  court  of  equltj  can  decide  the  question  wheth- 
er or  not  a  partj  Is  the  heir  of  a  deceased  per- 
son. It  Is  not  necessary  to  send  the  Issue  of  fact 
t»  be  tried  hy  a  court  of  law. 

Where  a  marriage  took  place  In  Pennsylvania,  It 
must  be  proved  by  the  laws  of  Pennsylvania.  In 
that  State  It  Is  a  civil  contract,  to  be  completed 
by  any  words  In  the  present  tense,  without  regard 
to  form,  and  every  intendment  Is  made  in  favor  of 
legitimacy. 

where  the  complalnont  In  a  bill  offers  to  receive 
an  answer  without  oalh,  and  the  defendant  accord- 
ingly filed  the  answer  without  oath,  denying  the  al- 
legations of  the  bill,  the  complainant  is  not  put  to 
the  necessity,  according  to  the  general  rule,  of 
contradictlDg  the  answer  by  the  evidence  of  two 
witnesses  or  of  one  witness  with  corroborating  cir- 
cumstances. The  answer,  being  without  oaUi,  Is 
Bot  evidence,  and  the  usual  rule  does  not  apply. 

In  this  case,  however,  even  If  the  answer  had 
been  under  oath  and  had  denied  the  allegations  of 
the  bill,  yet  there  Is  sufficient  matter  in  the  evi- 
dence of  one  witness,  sustained  bj  corroborating 
circumstances,  to  support  the  bill. 

A  marriage  may  be  proved  by  anyone  who  was 
present  and  can  identify  the  parties.  If  the  cere- 
mony be  performed  by  a  person  habited  as  a  priest, 
and  per  verba  de  presenti,  the  person  performing 
the  ceremony  must  be  presumed  to  have  been  a 
clergyman. 

If  the  fact  of  marriage  be  proved,  nothing  can 
hnpugn  the  legitimacy  of  the  issue,  short  of  the 

K roof  of  facts  showing  it  to  be  impossible  that  the 
usband  could  be  the  father. 

By  the  laws  of  Louisiana  and  Pennsylvania,  a 
Bsarrlage  between  a  woman  and  a  man  who  had 
then  another  wife  living  was  void,  and  the  woman 
could  marry  again  without  waiting  for  a  judicial 
sentence  to  be  pronounced  declaring  the  marriage 
to  be  void. 

If  she  docs  so  marry  again,  and  the  validity  of 
bcr  second  marriage  be  contested,  upon  the  ground 
that  she  was  unable  to  contract  It  because  the 
first  marriage  was  legal,  it  is  not  necessary  for 
her  to  produce  the  record  of  the  conviction  of 
651*]  *ner  first  husband  for  bigamy.  The  burden 
of  proof  lies  upon  those  who  make  these  objec- 
tions to  the  second  marriage,  and  the  declarations 
•f  the  bigamist,  that  he  had  a  first  wife  living 
when  he  married  the  second,  are  evidence. 

When,  In  the  progress  of  a  suit  In  equity,  a  ques- 
tion of  pedigree  arises,  and  there  is  proof  enough, 
in  the  opinion  of  the  court,  to  establish  the  mar- 
riage of  the  ancestor,  the  presumption  of  law  Is 
that  a  child  bom  after  the  marriage  Is  legitimate, 
snd  it  will  he  Incumbent  on  him  who  denies  It  to 
disprove  It,  although  In  so  doing  he  may  not  have 
to  prove  a  negative. 

Althou^  the  general  mle  Is  that  a  person  can- 
not be  affected,  much  less  convicted,  by  any  evi- 
dence decree,  or  Judgment  to  which  he  was  not 
actually  or  In  consideration  of  law  privy,  yet  It  has 
been  so  far  departed  from  as  that  wherever  repu- 
tation would  be  admissible  evidence,  there  a  ver- 
dict between  strangers  In  a  former  action  Is  evi- 
dance  also. 

Although  by  the  Code  of  Louisiana  a  person 
holding  property  by  sale  from  a  donee  of  an  ex- 
cessive donation  is  liable  to  the  forced  heir  only 
after  an  execution  first  had  against  the  property 

1. — Mr.  Chief  Justice  Taney  did  not  sit  In  this 
cause,  a  near  family  relative  being  interested  in 
the  event. 

Mr.  Justice  Mcl/ean  did  not  sit  In  this  cause. 

Mr.  Justice  Catron  did  not  sit  in  this  cause,  by 
reason  of  Indisposition. 


Nora. — As  to  Illegitimate  children— their  Inca- 
padt/  to  inherit,  when  they  take  as  devisees  undor 
the  description  of  children,  see  note  to  10  L.  ed. 
U.  8.  408. 

What  constitutes  a  valid  marriage,  see  note  to 
11  L.  ed.  U.  8*  108* 
IS  li.  ed. 


of  the  donee,  vet  this  rule  does  not  apply  to  cases 
where  the  sale  was  made  without  any  authority 
judicial  or  otherwise. 

Where  sales  are  nmde  without  this  authority,  the 
purchnser  is  presumed  to  have  notice  of  it  It  Is 
his  duty  to  inquire  whether  or  not  the  requisi- 
tions of  law  were  compiled  with. 

The  sutute  of  Umltatlons  which  was  in  force 
when  the  suit  was  brought  is  that  which  determines 
the  right  of  a  party  to  sue. 

By  the  Louisiana  code  of  1808,  a  deceased  person 
could  not,  in  1811,  dispose  of  more  than  one  lifth  of 
his  property,  when  he  had  a  child.  The  child  Is  the 
forced  heir  for  the  remaining  four  fifths. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  Eastern  Louisi- 
ana. 

It  was  a  branch  of  the  case  of  Gaines  et  uz. 
V.  Chew  et  aL  which  is  reported  in  2  How- 
ard, 619. 

In  the  history  of  that  case  it  is  said,  2  How- 
ard, 627,  that  in  1836,  Myra  (then  Myra  Whit- 
ney and  now  Myra  Gaines)  '*flled  a  joint  bill 
with  her  husband,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana, 
a^inst  Relf  and  Chew,  the  executors  in  the 
wiU  of  1811,  the  heirs  of  Mary  Clark,  and  all 
the  purchasers  and  occupants  of  the  estate  of 
which  Clark  died  in  possession,  claiminp;  to  be 
the  heir  and  devisee  of  Clark,  and  calling  up- 
on them  all  to  account  for  the  rents  and  profits 
of  the  several  portions  of  the  estate." 

The  joint  bill,  thus  filed  against  a  number  of 
persons,  was  treated  differently  by  the  respond- 
ents. Some  pursued  one  course  and  some  an- 
other. Relf  and  Chew,  the  executors,  demurred 
generally,  and  upon  the  argument  of  the  de- 
murrers, some  questions  arose  upon  which  the 
judges  differed  in  opinion.  These  questions 
were  consequently  certified  to  the  Supreme 
Court  and  tne  answers  to  them  constitute  the 
case  reported  in  2  Howard,  619.  Patterson  was 
one  of  the  occupants  and  purchasers  of  a  part 
of  the  property  of  which  Clark  died  seized,  and 
he  chose  to  answer  the  bill.  The  proceedings  of 
the  court  under  this  answer  are  now  under  con- 
sideration. 

Tha  history  of  Zuline  Carriere,  the  mother  of 
Mrs.  Gaines,  is  briefly  given  in  2  Howard, 
620,  and  need  not  be  repeated.  The  facts  are 
there  stated,  of  her  marriage  with  a  man  by 
the  *name  of  De  Grange;  of  her  after-  [•552 
wards  learning  that  De  Grange  had  a  former 
wife  living;  of  her  separation  from  him  and 
journey  to  New  York  to  obtain  proofs  of  this 
first  marriage  of  De  Grange;  of  De  Grange's 
first  wife  arrivins  in  New  Orleans  from  France; 
of  De  Grange  bemg  committed  to  prison  on  a 
charge  of  bigamy,  and  subsequent  escape 
from  the  country;  of  Clark's  marriage  with 
Zuline  in  Philadelphia;  of  the  birth  of  Myra, 
the  complainant  in  the  present  suit;  of  Clark's 
placing  her  in  the  family  of  Mr.  and  Mrs. 
Davis;  of  the  circumstances  attending  the  mak- 
ing of  the  will  of  1811;  and  some  of  the  testi- 
mony relating  to  a  subsequent  will  made  in 
1813,  leaving  all  his  property  to  his  daughter 
Myra.  The  statement  of  these  things  in  2 
Howard  is  referred  to,  as  being  a  more  particu- 
lar narrative  than  the  mere  outline  which  is 
here  given.  We  propose  to  take  up  the  case 
where  that  report  left  it. 

The  record  in  the  present  case  was  in  a  very 
confused  condition.  Papers  were  misplaced, 
and  the  entire  record  ol  proceedings  in  the 
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Court  of  Probates,  from  1884  to  June  8,  1836» 
was  introduced  M  eyidence  by  the  defendant, 
Patterson,  in  tbe  Circuit  Court;  and  also  the 

Sroceedmgs  of  that  oourt  at  a  much  earlier 
ate«    From  them  the  following  facts  appear: 
.  Clark  died  on  the  16th  of  August,  1813.    On 
the  18th  of  August,  two  days  afterwards,  the 
following  petition  was  presented  to  the  Court 
of  Probates. 

To  the  Honorable  the  Judge  of  the  Oourt  of 
Probates  of  the  Parish  of  New  Orleans. 

The  petition  of  Francisco  Dusuau  de  la 
Croix,  of  this  parish,  planter,  respectfully 
shows  t 

That  your  petitioner  has  strons  reasons  to 
beUeve,  and  does  veriljr  belieye,  that  the  late 
Daniel  Clark  has  made  a  testament  or  codicil, 
posterior  to  that  which  has  been  opened  before 
your  honorable  oourt,  and  in  the  dispositions 
whereof  he  thinks  to  be  interested.  And  where* 
as  it  is  to  be  presumed  that  the  double  of  this 
laat  will  whose  existence  was  known  by  sey- 
eral  persons,  might  haye  been  deposited  with 
any  notary  public  of  this  dty. 

Your  petitioner,  therefore,  pran  that  it  may 
please  your  Honor  to  order,  as  it  is  the  usual 
practice  in  such  eases,  that  eyerr  notary  publie 
in  this  city  appear  before  your  nonorable  oourt 
within  tbe  delay  of  twenty*four  hours,  in  order 
to  certify  on  oath  if  there  does  or  does  not  eX" 
tot,  in  his  office,  any  testament  or  oodioil,  or 
any  sealed  packet,  aeposited  by  the  said  late 
Daniel  Dark. 

And  your  petitioner,  as  in  duty  bound,  will 
oyer  pray,  etc. 

(Signed)  D.  Seghers, 

Of  Counsel  for  the  Petitioner 

66S*]  'Francisoo  Dusuau  de  la  Croix,  the 
aboye  petitioner,  maketh  oath  that  the  material 
facts  in  the  above  petition  set  forth  are  true,  to 
the  best  of  Ids  knowledge  and  belief. 

(Signed)  Dusuau  de  la  Croix, 

Sworn  to  before  me,  August  18th,  1818. 
Thos.  Beal,  Reg.  Wills. 

The  court  ordered  the  notaries  of  the  city  to 
appear  before  it  on  the  next  day,  when  seyen 
appeared  and  deposed  that  no  testament  nor 
oodicil,  nor  sealed  packet,  had  been  deposited 
in  their  office  by  the  late  Daniel  Clark,  nor  had 
any  deposition,  mortis  oausa,  been  made  by 
him. 

The  will  of  1811  was  then  admitted  to  pro- 
bate.   It  was  as  follows; 

Daniel  Clark.  In  the  name  of  God:  I,  Dan< 
Sel  Clark,  of  New  Orleans,  do  make  this  my 
last  will  and  testamoit. 

Imprimis.  I  order  that  all  my  just  debts  be 
paid. 

Second.  I  leaye  and  bequeath  unto  my 
mother,  Mary  Clark,  now  of  Germantown,  in 
the  State  of  PennsyWania,  all  of  the  estate, 
whether  real  or  personal,  which  J  may  die 
possessed  of. 

Third.  I  hereby  nominate  my  friends,  Ri<^- 
ard  Relf  and  Beverly  Chew,  my  executors,  with 
power  to  settle  everything  relating  to  my 
estate. 

(Signed)  Daniel  Clark. 

Ne  varietur.  New  Orleans,  80th  May,  1811. 

J.  Pitot,  Judge. 

Letters  testamentary  were  granted  to  Relf  on 
the  27th  of  August,  181\  and  to  Chew  on  the 


21st  of  January,  1814,  the  latter  being  absent 
from  New  Orleans  at  the  time  of  dark's 
death. 

Davis  had  removed  to  the  North,  with  hii 
family,  in  1812,  carrying  with  him  Myra,  who 
passed  for  his  daughter  and  bore  his  name. 

Things  remained  in  this  condition  until  1832, 
when  Myra  married  William  Wallace  Whitney, 
and  about  the  time  of  her  marriage  became 
acquainted  with  her  true  name  and  parentage^ 

In  1834,  Whitney  and  wife  commenced  a 
series  of  proceedings  in  the  Court  of  Probates, 
which  continued  until  the  8th  of  June,  1836^ 
when  the  oourt  dismissed  their  petition.  It  has 
been  already  stated,  that  this  entire  record  was 
introduced  into  the  case  now  under  considera- 
tion by  the  defendant,  Patterson,  on  the  13th 
of  August,  1840.  Many  depositions  were  taken, 
which  constitute  a  part  of  the  mass  of  evi- 
dence in  the  case,  although  some  of  the  wit- 
nesses were  re-examined  under  the  authority  of 
a  oommission  issuing  from  the  (Circuit  Court 
*of  the  United  SUtes,  after  the  filing  of  [*664 
the  bill.  They  who  were  thus  re-examined 
were  Harriet  Smith,  alias  Harper,  Madame 
Caillaret,  the  sister  of  Zuline,  Belle  (Thasse, 
and  De  la  Croix.  They  whose  depositions  were 
not  taken  over  again  were  Bois  Fontaine,  Mr 
and  Mrs.  Davis,  Pitot,  Derbigny,  Madame 
Benguerel,  and  Preval.  The  evidence  of  Ma- 
dame Despau,  another  sister  of  Zuline,  was  only 
taken  once,  and  then  under  a  oommission  ia- 
suinff  from  the  Circuit  Court. 

It  Is  not  necessary  to  give  a  particular  narra- 
tive of  the  proceedings  before  the  Court  of 
Probates,  from  1834  to  June,  1836.  They  were 
oommenc^  in  March,  1834,  by  a  petition  filed 
by  Charles  W.  Shaumburg  for  letters  of  admin- 
istration upon  the  estate  of  Clark,  on  the 
ground  that  the  succession  was  in  an  unclaimed 
and  abandoned  condition,  and  that  he  had  an 
interest  in  the  settlement  of  the  same.  This 
petition  was  opposed  by  Relf  and  Chew.  On 
the  18th  of  June,  1834,  Whitney  and  wife  be- 
came parties,  bv  filing  a  petition  praying  that 
the  will  of  1811  might  oe  annulled  and  set 
aside,  that  Myra  Clark  Whitney  might  be  de- 
clared to  be  the  heir  of  Clark,  and  that  Relf 
and  Chew  might  be  ordered  to  deliver  over  the 
estate  to  her,  etc. 

On  the  14th  of  January,  1835,  Relf  and  Chew 
filed  an  answer  to  this  petition,  denying  that 
Myra  had  any  claim;  that  Clark  was  ever  le- 
gally married,  or  that  he  ever  had  anv  legiti- 
mate offspring;  and  denying  all  the  other  alle- 
gations generally. 

In  the  course  of  this  controversy  many  depo- 
sitions were  taken. 

On  the  8th  of  June,  1836,  the  Court  of  Pro- 
bates pronouneed  its  judgment,  nonsuiting  tbe 
plaintiffs. 

On  the  28th  of  July,  1836,  Whitney  and  wife 
filed  a  bill  on  the  equity  side  of  the  Circuit 
Qowrt  of  the  United  States,  against  Relf  and 
C^ew,  the  executors  under  the  will  of  1811, 
against  the  heirs  of  Mary  Clark,  and  all  the 
Qooupants  and  purchasers  of  the  estate  of  which 
Clark  died  in  possession.  The  bill  charged  that 
the  will  of  1813  was  fraudulently  suppressed, 
that  its  existence  and  suppression  were  notori* 
ouA,  and  that  all  the  purchasers  did,  in  their 
consciences,  believe  that  the  will  of  1811  had 
heesn   fraudulaitly   admitted   to   probate.      It 
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moreover  stated  the  whole  case,  of  which  an 
outline  has  been  given,  alleffing,  also,  that  the 
sales  made  hj  Relf  and  Chew  were  illegally 
made. 

Belf  and  Chew  demurred  generally  and  also 
pleaded  to  the  jurisdiction  of  the  eourt.  The 
proceedings  in  that  branch  of  the  ease  are  set 
forth  hi  2  Howard,  610.  Other  defendants  pur- 
sued other  measures  of  defense,  which  it  is  not 
now  necessary  to  mention. 
556*]  *0n  the  12th  of  December,  18^7, 
Whitney's  death  was  suggested,  and  the  suit 
eontinued  in  the  name  of  Myra  alone. 

On  the  24th  of  May,  1839,  Edmund  P. 
Gaines  and  Myra,  his  wife,  filed  a  supplemental 
bill,  stating  their  intermarriage,  and  prapring 
that  the  suit  might  be  continued  in  thur  joint 
names  as  complainants. 

On  the  18th  of  April,  1840,  the  complainants 
filed  an  amended  bill  praying  that  Gsroline  de 
Grange,  and  her  husband,  John  Barnes,  might 
ba  nMe  defendants  to  the  ori|rinal  bilL 

On  the  21st  of  April,  1840,  Patterson  filed 
his  answer,  which  was  not  under  oath,  but 
signed  bT  his  counsel,  in  conformity  with  the 
waiver  of  the  complainants.  The  answer  denied 
all  right  and  title  of  the  complainanta  in  and  to 
the  following  described  piece  or  lot  of  ground 
situated  on  Philippa  Street  between  Perdido 
and  Poydras  streets,  having  front,  on  Philippa 
street,  one  hundred  and  twenty-five  feet  French 
measure,  by  seventy  feet  in  depth,  the  same 
being  in  a  square  of  ground  situi^ed  in  Suburb 
St.  Mary  of  this  city,  now  the  second  munici- 
pality of  New  Oleans,  and  bounded  by  Philip- 
pa, (^cus,  Perdido,  and  Poydras  streets. 

It  alleged  that  the  property  belonged  to  Clark 
in  his  lifetime  and  was  legally  sold  bv  Relf 
and  Chew,  his  executors,  and  denied  all  the  al- 
legations of  the  bill. 

On  the  25th  of  April,  1840,  Patterson  filed 
the  following  supplemental  answer: 
'The  supplemental  answer  of  Charles  Patter- 
son, one  of  the  defendants  in  the  abore  en- 
titled suit,  most  respectfully  represents: 
'That  the  property  described  in  his  original 
answer  is  ninety  feet  in  depth,  instead  of  sev- 
enty-five, Vreneh  measure,  as  therein  stated, 
and  further  represents  that  your  respondents 
mirchased  a  part  of  said  property  from  Gabriel 
Oorrejollas  and  the  remainder  from  Btienne 
Meunier,  and  that  the  said  Meunier  purchased 
from  the  said  CorreioUas,  and  the  said  Oor- 
rejollas purchased  all  the  said  property  at  an 
auction  sale  made  in  the  vear  1820  by  the  tes- 
tamentary executors  of  the  late  Daniel  Clark, 
all  of  which  facts  will  more  fully  appear  from 
the  four  several  copies  of  the  authentic 
deed  of  sale  hereunto  annexed  as  a  part  of  this 
supplemental  answer.  And  this  respondent 
prays  that  this  supplement  be  made  a  part  of 
Ilia  original  answer.'^ 

To  this  answer  the  deeds  referred  to  were  at- 
tached as  exhibits. 

556*]  *As  the  claim  of  Mrs.  Gaines  in  the 
present  case  was  made,  not  as  devisee  under  the 
will  of  1813,  but  as  forced  heir  under  the  Civil 
Code  of  1808,  ch.  8,  sec  1,  art.  19,  which  pro- 
hibits a  testator  from  willing  away  more  tnan 
one  fifth  of  his  property  if  there  is  a  legitimate 
child  living  at  tne  time  of  his  death,  it  is  only 
necessary  to  insert  in  this  statement  such  of  the  I 
depositions  as  have  a  bearing  upon  the  mar- 1 
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riage  of  Clark,  and  tha  eonseqntnt  legitimaoy 
of  his  daughter  Myra. 

Madame  Despau  and  Madame  Caillaret  were 
sisters  of  Zuline,  and  examined  under  a  oom- 
mission  issuing  from  the  United  States  court. 

Their  evidence  was  as  follows: 
Interrogatories  to  be  propounded,  on  behalf  of 
Complainants,  to  John  Sibley,  Madame  Cail- 
laret, Madame  Despau,  and  Hn.  Blixa  Clark. 
1st.  Were  you,  or  not,  acquainted  with  the 
late  Daniel  Clark,  of  New  Orleans? 

2d.  Was  the  said  Daniel  Clark  ever  married? 
If  so^  when  and  to  whom,  and  was  there  any 
issue  of  said  marriage?  State  all  you  may 
Imow  or  have  heard  of  said  Clark  upon  this 
subject. 

3d.  Were  you  acquainted  with  a  man  in 
New  Orleans  by  the  name  of  De  Grange?  If 
so,  when  and  where  have  you  known  him? 
Was  he,  or  not,  married  when  he  first  came  to 
New  Orleans,  and  did  he,  or  not,  so  continue 
until  after  he  finally  left  it?  State  all  you  may 
Imow  or  have  heard  touching  this  subject. 

4th.  If  you  know  anything  further  material 
to  the  complainants  in  the  controversy,  state  it. 

Gross-Interrogatories. 

1.  Will  you  and  each  of  you  answering  any 
interrogatories  of  the  complainants  state  your 
age,  employment,  aand  present  residence,  and 
if  a  married  woman  state  your  maiden  name; 
and  if  married  more  than  once  state  the  namea 
of  your  husbands,  and  by  whom  and  when  and 
where  you  resided  during  each  year  from  1810 
to  1814? 

2.  If  you  answer  the  first  interrogatory  In 
chief  afi&matively,  state  how  that  aoquaintanee 
originated.  When  and  where  did  you  first  see 
Mr.  Daniel  Claric?  Was  your  acquaintanoe 
with  him  intimate  or  not?  Was  it  ever  inter- 
rupted, and  if  so,  for  what  reason?  Did  it  oon* 
tinue  uninterrupted  until  the  death  of  Mr. 
Claric,  and  if  so,  how  long  a  period  did  it  em- 
brace? Do  you  say  that  your  intimacy  with 
Mr.  Clark  waa  of  such  a  nature  aa  to  enable 
vou  to  become  acquainted  with  ^events  [*557 
in  his  life  which  were  not  disclosed  to  the 
entire  circle  of  his  aoquaintanee?  And  if  so, 
have  you  a  distinct  recollection  of  any  such 
event  or  events?  And  state  the  circumstances 
which  strengthen  your  memory  on  this  point. 

8.  Will  you  state  where  Mr.  Clark  resided 
when  in  New  Orleans!  Do  you  recollect  the 
street  and  the  house?  Did  he  board  or  keep 
house?  If  he  boarded,  did  he  also  lodge  at 
the  same  house?  And  if  so,  who  was  the 
keeper  of  this  house,  and  what  was  his  or  her 
general  eharacter?  If  he  had  a  house,  did  be 
have  a  housdceeper?  And  if  so,  what  was 
his  or  her  general  eharacter?  Did  he  reside 
in  New  Orleans  during  the  summer  months? 
And  if  not,  where  did  he  go?  At  whose  house 
did  he  stop,  or  whom  did  he  visit?  And  state 
what  you  Imow  of  the  people  whom  he  visited, 
and  his  own  standing  in  society. 

4.  If,  in  answering  the  second  interrogatory^ 
you  say  that  Mr.  I&niel  Clark  was  ever  mar- 
ried, state  when,  where,  and  to  whom.  By 
what  priest,  clergyman,  or  magistrate,  and 
who  were  the  witnesses  present!  Were  you 
among  the  witnesses?  What  other  witneesea 
were  present  with  you?  Did  you  ever  see  the 
lady  whom  you  say  Bir.  Qark  married?    And 
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if  to,  what  was  her  penonal  appearance,  her 
ago,  and  name,  and  family?  where  did  she 
reside  before  the  time  you  say  she  was  married 
to  Bir.  Clark!  How  long  did  you  know  her 
before  that  time?  Or  were  you  aoiuainted 
with  her  until  then?  Did  not  Mr.  Clark  in- 
troduce her  to  you?  State  particularly  every- 
thing you  know  in  regard  to  the  connection 
of  Mr.  Clark  with  the  lady  whom  you  call 
his  wife,  and  state  if  she  was  ever  married  be- 
fore or  after  the  time  you  say  she  was  mar- 
ried to  Mr.  Clark;  if  so,  when,  where,  and  to 
whom? 

ft.  IMd  you  ever  know  that  there  was  any 
issue  of  said  supposed  marriage?  If  so,  who 
told  you?  State  your  means  of  knowing  any- 
thing about  this  circumstance.  What  was  tne 
name,  age,  sex,  and  the  time  of  the  birth  of 
the  child  whose  father  you  say  was  Mr.  Clark? 
Do  you  know  who  nursed  and  reared  this 
child?  And  if  so,  who  was  the  nurse?  State, 
if  you  please,  if  you  saw  the  mother  shortly 
after  this  child  was  born?  And  if  so,  where 
was  she?  Did  she  reside  then  at  the  house 
of  Mr.  Clark?  And  if  not,  why  not,  and 
where  did  she  reside?  Did  Mr.  Clark  live  with 
her  at  this  time,  and  were  they  Icnown  general- 
ly to  the  neighbors  as  man  and  wife? 

6.  Was  this  supposed  marriage  of  Mr.  Clark's 
(if  you  say  he  ever  was  married)  public  or  pri- 
vate? If  public,  did  Mr.  Clark  introduce  his 
wife  to  his  friends  and  acquaintances  in  New 
Orleans?  And  if  she  was  not  introduced,  state 
why  she  was  not.  Or  was  his  marriage  pri- 
vate? If  so,  why  was  it  private?  And 
what  circumstances  could,  or  did,  probably 
558*]  ^induce  him  to  keep  that  marriage 
secret  from  his  friends  and  the  public? 

7.  Do  you  know  Myra  C.  Whitney,  one  of 
ihe  complainants  in  this  controversy?  If  so, 
how  long  have  you  been  acquainted  with  her? 
Did  either  of  the  complainants  inform  you,  by 
letter  or  otherwise,  that  your  testimony  would 
be  important  to  them  in  this  suit?  And  if  so, 
on  what  points  did  they  wish  you  to  be  pre- 
^red? 

8.  If ,  in  answering  the  third  interrogatory, 
▼cm  say  that  you  were  acquainted  with  a  man 
m  New  Orleans  by  the  name  of  De  Grange, 
state,  if  you  please,  where  and  when  you  first 
became  acquainted  with  him,  in  what  year. 
Were  you  intimate  with  him?  And  if  so,  did 
<his  intimacy  continue  without  interruption? 
Was  he  bom  in  the  city  of  New  Orleans?  And 
if  not,  where  was  he  bom,  and  how  long  did 
he  remain  in  said  city?  What  was  his  em- 
ployment? Was  he  married  in  New  Orleans, 
or  where  was  he  married?  Were  you  present 
at  his  marriage?  And  if  so,  state  when  and 
by  whom  he  was  married.  Have  you  ever 
seen  his  wife?  And  if  so,  what  was  her  per- 
sonal appearance  and  ase,  and  what  was  her 
name  prior  to  her  marriage  with  De  Grange? 
Did  you  ever  see  De  Grange's  wife  and  the  lady 
whom  you  say  Mr.  Clark  married,  in  company 
together?  If  so,  when  and  where,  and  how 
often?  State  particularly  everything  you  know 
touching  said  De  Grange,  his  wife,  and  their 
connection  or  relation  with  Mr.  Clark. 

9.  Did  you  ever,  or  not,  hear  Mr.  Clark  ac- 
knowledge that  he  had  any  natural  children  in 
New  Orleans?  And  particularly,  did  you  ever, 
or  not,  hear  him  mckaowledge  two  female  ehil- 
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dren — ^the  one  named  Garoline  and  the  other 
named  Myra?  And  is,  or  not,  that  Myra  one 
of  the  complainants  in  this  case?  Did  you  ever 
hear  him  say  that  he  intended  to  leave  by  will 
money  or  property  enough  to  Myra  to  take  the 
stain  off  her  birth  ?  If  you  heard  him  use  such 
expressions,  or  those  of  a  similar  character, 
state  what  you  suppose  he  meant  by  taking  off 
the  stain  from  the  birth  of  his  own  legitimate 
daughter. 

10.  Will  you  state  who  was  the  mother  of 
the  complainant,  Myra?  And  did  the  mother 
nurse  Myra?  If  not,  why  not ?  Who  did  nurae 
her?  Did  her  mother  die,  and  leave  her  an  in- 
fant, or  was  she  too  sick  and  too  feeble  to 
nurse  that  child?  Did  the  mother  of  Myra, 
the  complainant,  nurse  and  raise  her,  or  not? 
If  not,  who  did?  Mention  particularly  any 
and  all  the  eircumstancea  on  which  yon  found 
your  opinion. 

11.  if  you  Icnow  when  the  complainant  Myra 
was  bom,  state  the  precise  date  and  place,  and 
state  if  you  know  by  whom  and  where  she  was 
raised,  and  whose  name  she  bore,  and  why  she 
bore  that  name. 

*12.  SUte,  if  you  please,  what  are  (*559 
your  feelings  and  affections  towards  the  com- 
plainants; whether  you  are  related  to  or  con- 
nected with  either  of  them;  and  if  you  are, 
how  and  in  what  degree  or  way,  and  whether 
you  have  any  interest  in  the  event  of  this  suit. 

13.  Will  each  one  of  you,  answering  any  of 
these  direct  or  cross-interrogatories,  state 
whether  you  have  seen  or  examined,  read  or 
heard  read,  any  one  of  them,  or  copies  of  them, 
at  any  time  or  place,  before  you  were  called 
upon  by  the  commissioner  to  answer  them  ?  If 
ay,  state  when,  where,  and  by  whom  they  were 
thui  so  shown  or  read  to  or  by  you,  and  for 
what  purpose.  State,  also,  each  one  of  you, 
whether  you  have  had  any  conversation  or  cor- 
respondence, within  the  last  three  or  four  years, 
witn  the  complainants,  or  with  either  of  them, 
respecting  their  supposed  claims  against  the 
estate  of  Daniel  Clark,  and  if  you  answer  af- 
firmatively, state  why,  when,  and  where  such 
conversation  or  correspondence  occurred,  and 
the  nature  and  amount  of  them  so  far  as  your 
memoTT  will  serve  you;  and  who  was  present 
at  such  conversations.  If  you  have  any  let- 
ters from  the  complainants,  or  from  either  of 
them,  on  the  matters  referred  to  in  these  direct 
and  cross-interroffatories,  annex  them  to  your 
answers  if  possible;  and  if  not  possible,  state 
why.  If  you  have  preserved  and  cannot  annex 
them,  give  true  extracts  from  them,  and  If 
that  be  not  possible,  state  your  recoUeetiona. 

14.  What  IS  your  maternal  language?  If  not 
English,  do  you  undertsand  that  language  per- 
fectly?  And  if  you  do  not  understand  Sn- 
glish,  how  have  you  contrived  to  answer  the 
foregoing  chief  and  cross-interrogatories?  Who 
has  translated  them  to  you? 

Answers  of  Madame  Despao. 

Answer  to  the  first  interrogatory. 

I  was  well  acquainted  with  the  late  Daalel 
Clark,  of  New  Orleans. 

Answer  to  the  second  interrogatory. 

Daniel  dark  was  married  in  Philadelphia, 
in  1803,  by  a  Catholic  priest.  I  was  present  at 

Howard  •• 


1848 


PATTEB80N  ▼.  QaINBS  R  UX. 


Ildt  manlAge.  One  child  was  born  of  ibat 
nyurriage,  to  wit,  Myra  Clark,  who  married 
William  Wallace  Whitney,  aon  of  General  T. 
Whitney,  of  the  State  of  New  York.  I  was 
present  at  her  birth,  and  knew  that  Mr.  Clark 
claimed  and  acknowledged  her  to  be  his  child. 
She  was  bom  in  1806.  I  neither  knew,  nor 
had  any  reason  to  believe,  any  other  child 
besides  Myra  was  bom  of  that  marriage.  The 
circumstances  of  her  marriage  with  Daniel 
560*]  Clark  *were  these:  Several  years  after 
her  marriage  with  Mr.  De  Grange  she  heard 
t^t  he  had  a  living  wife.  Our  family  charged 
him  with  the  crime  of  bigamy  in  marrjring  the 
aaid  Zuline;  he  at  first  denied  it,  but  afterwards 
admitted  it,  and  fled  from  the  country;  these 
eifcumstances  became  public,  and  Mr.  Clark 
made  prooosals  of  marriage  to  my  sister,  with 
the  kiK>wledge  of  all  our  family.  It  was  con- 
sidered essential,  first,  to  obtain  record  proof 
of  De  Grange  having  a  living  wife  at  the  time 
be  married  my  sister,  to  obtain  which  from  the 
reeordi  of  the  Catholic  church  in  New  York 
(where  Mr.  De  Grange's  prior  marriage  was 
eelebrated)  we  sailed  H>r  that  city.  On  our  ar- 
rival there,  we  found  that  the  registry  of  mar- 
riages had  been  destroyed.  Mr.  Clark  arrived 
after  ns.  We  heard  that  a  Mr.  Gardette,  then 
liTinff  in  Philadelphia,  was  one  of  the  witnesses 
CHf  Bfr.  De  Orange's  prior  marriage.  We  pro- 
eeeded  to  that  city  and  found  Mr.  Gardette;  he 
answered  that  he  was  present  at  said  prior 
marriage  of  De  Grange,  and  that  he  afterwards 
knew  De  Grange  and  his  wife  by  this  nmrriage 
— tliat  this  vrife  had  sailed  for  France.  Mr. 
Clark  then  said,  '^ou  have  no  reason  longer  to 
refuse  being  married  to  me.  It  will,  however, 
be  necessary  to  kee]f  our  marriage  secret  till  I 
have  obtained  judicial  proof  of  the  nullity  of 
your  and  De  Grange's  marriage."  They,  the 
said  Clark,  and  the  said  Zuline,  were  then 
married.  Soon  afterwards,  our  sister,  Madame 
Cbillaret,  wrote  to  us  from  New  (h'leans  that 
De  Grange's  wife  whom  he  had  married  prior 
to  marrying  the  said  Zuline,  had  arrived  at 
New  Orleans.  We  hastened  our  return  to  New 
Orleans.  He  was  prosecuted  for  bi^my — 
Father  Antoine,  of  the  Catholie  church  m  New 
Orleans,  taldne  part  in  the  proceedings  against 
De  Granse.  Mr.  De  Grange  was  condemned  for 
bigamy  m  marrying  the  said  Zuline,  and  was 
east  into  prison,  from  which  he  secretly  escaped 
by  eonnivance,  and  was  taken  down  the  Missis- 
B^pi  River  by  Mr.  Le  Briten  d'  Orgenois,  where 
be  got  to  a  vessel,  escaped  from  the  coimtry, 
and,  aoeording  to  the  best  of  my  knowledge  and 
belief,  never  afterwards  returned  to  Louisiana; 
this  happened  in  1803,  not  a  great  while  before 
tbe  close  of  the  Spanish  government  in  Louisi- 
ana. Mr.  Clark  told  us  that  before  he  could 
promolgate  his  marriage  with  my  sister  it 
would  be  necessary  that  there  should  be 
brought  by  her  an  action  against  the  name  of 
De  Grange.  The  anticipated  change  of  govern- 
ment created  delay,  but  at  len^h,  in  1806, 
Messrs.  James  Brown  and  Eligeas  Fromentin, 
as  the  counsel  of  my  sister,  brought  suit 
against  the  name  of  Jerome  De  Grange  in  the 
Otj  Oonrt,  I  think,  of  New  Orleans.  The 
aioonds  of  said  suit  were,  that  said  De  Grange 
bad  imposed  himself  in  marriage  upon  her  at 
a  time  when  he  had  living  a  lawful  wife. 
§•1*1  *  Judgment  in  said  suit  was  nndered 
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against  said  De  Grange.  Mr.  Clark  still  con* 
tinned  to  defer  promulgating  his  marriage  with 
my  sister,  which  very  much  fretted  and  irri- 
tated her  feelings.  Mr.  Clark  be<»me  a  member 
of  the  United  States  Congress  in  1806.  Wliile 
he  was  in  Conprcss,  my  sister  heard  that  he 

was  court ine  Miss ,*  of  Baltimore.    She  was 

distressed,  though  she  could  not  believe  the  re- 
port, knowing  herself  to  be  his  wife;  still,  his 
strange  conduct  in  deferring  to  promulgate  his 
marriage  with  her  had  alarmed  her;  she  and 
I  sailed  for  Philadelphia,  to  get  the  proof  of 
his  marriage  with  my  sister.  We  could  find 
no  record;  and  were  told  that  the  priest  who 
married  her  and  Mr.  Clark  was  gone  to  Ireland. 
My  sister  then  sent  for  Mr.  I^niel  W.  Coxe, 
and  mentioned  to  him  the  rumor.  He  answered 
that  he  knew  it  to  be  true  that  he  (Clark)  was 
engaged  to  her.  My  sister  replied  it  could  not 
be  so.  He  then  tola  her  that  she  would  not  be 
able  to  establish  her  marriage  with  Mr.  Clark, 
if  he  were  disposed  to  contest  it.  He  advised 
her  to  take  counsel,  and  said  he  would  send 
one;  a  Mr.  Smythe  came,  and  told  my  sister 
that  she  could  not  legally  establish  her  mar- 
riage with  Mr.  Clark,  and  pretended  to  read  to 
her  a  letter  in  English  (a  language  then  un- 
known to  my  sister)  from  Mr.  Clark  to  Bir. 
Coxe,  stating  that  he  was  about  to  marry  Miss 

In  consequence  of  this  information,  my 

sister  Zuline  came  to  the  resolution  of  having 
no  further  communication  or  intercourse  with 
Mr.  dark,  and  soon  afterwards  married  Mr. 
Gardette,  of  Philadelphia. 

Answer  to  the  third  interrogatory. 

I  became  acquainted  with  }ir,  Jerome  De 
Grange  in  1793,  when,  as  I  understood,  he  first 
came  to  New  Orleans.  He  was  a  nobleman  by 
birth,  and  passed  for  a  single  or  unmarried 
man;  and  courted  and  married  Zuline,  nee  De 
Carriere,  at  the  age  of  thirteen,  the  same  who 
is  tbe  mother  of  Myra  Clark  Whitney.  Zuline 
had  two  children  by  him,  a  boy  and  a  girl;  the 
boy  died;  the  girl  is  still  livmg;  her  name  is 
Caroline;  she  is  married  to  a  physician  by  the 
name  of  Barnes.  I  was  present  at  the  birth 
of  these  children. 

Answer  to  the  fourth  interrogatory. 

I  am  not  aware  of  knowing  other  important 
matter  to  the  complainants,  in  this  cause. 

Answer  to  the  first  cross*  interrogatory. 

My  name  is  Sophie  Veuve  Despau,  nee  De 
Carriere.  Mv  deceased  husband  was  a  planter. 
I  was  bom  in  Louisiana.  My  *a^  is  [*562 
sixty-two.  I  now  reside  in  Beloxi;  from  1800 
to  1814  I  resided  In  Louisiana,  in  Philadelphia, 
and  in  Cuba. 

Answer  to  the  second  cross-interrogatory. 

I  first  knew  Daniel  Clark  in  New  Orleans; 
his  being  the  husband  of  my  sister,  Zuline  De 
Carriere,  placed  me  on  a  footing  of  intimacy 
with  him  during  tbe  time  of  their  intercourse; 
that  intimacy  was  afterwards  interrupted  by 
their  separation. 

Answer  to  the  third  cross-interrogatory. 

I  had  reason  to  know  that  Mr.  Clark,  at  dif- 
ferent times,  lived  in  difl'erent  houses  in  New 
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Orleans.    I  hare  before  said  that  he  did  not 

6 'ye  publicity  to  his  marriage  with  said  Zuline. 
e  kept  a  very  handsome  establishment  for  her 
In  New  Orleans;  and  was  in  the  habit  of  visit- 
ing her. 

Answer  to  the  fourth  cross-interrogatory. 

I  hare  already  stated  that  Mr.  Clark  was 
married  to  my  sister,  Zuline  De  Carriere,  that 
I  was  present  at  her  marriage  (a  private  one), 
in  Philadelphia.  Besides  myself,  Mr.  Dorvier, 
of  New  Orleans,  and  an  Irish  gentleman,  a 
friend  of  Mr.  Gark's  from  New  York,  were 
present  at  his  marriage.  A  Catholic  priest  per- 
formed the  marriage  ceremony.  I  have  already 
before  stated  that  Zuline  was  married  to  Mr. 
Jerome  De  Grange  before  her  marriage  with 
Mr.  Clark,  and  that  thereafter  she  was  mar- 
ried to  Mr.  Gardette,  of  Philadelphia. 

Answer  to  the  fifth  cross-interrogatory. 

I  have  already  stated  that  I  knew  Myra 
Clark  to  be  the  issue,  and  the  only  issue,  of 
the  mairiags  of  Zuline  de  Carriere  and  Daniel 
Clark.  A  few  days  after  the  birth  of  Myra 
dark,  she  was  placed  by  her  father  under  the 
care  of  Mrs.  Davis,  the  wife  of  Colonel  S.  B. 
Davis,  with  whom  she  lived  until  her  marriage 
with  Mr.  Whitnev.  I  have  heard  that  Colonel 
Davis  concealed  from  the  said  Myra  her  true 
history,  and  that  she  bore  his  name  after  her 
fathers  death.  Zuline  and  Mr.  Clark  occupied 
different  houses  in  New  Orleans,  but  he  always 
visited  her,  as  heretofore  mentioned,  at  her 
own  house;  their  marriage  was  known  only  to 
a  few  friends;  Mr.  Clark  told  me  that  he  had 
informed  Colonel  a  B.  Davis  Mr.  Daniel  W. 
C6xe,  and  Mr.  Richard  Relf,  of  his  marriage 
with  my  sister  Zuline. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  understood  and  believed,  at  least  for 
the  first  years  of  his  marriage,  that  Mr.  Clark 
was  prevented  from  making  it  public  on  ac- 
count of  her  unfortunate  marriage  with  Mr. 
De  Grange.  His  pride  was  great,  and  his  stand- 
568*]  &g  was  of  the  *hiffhest  order  in  so- 
ciety, and  that  pride  might  nave  suggested  his 
opposition  to  the  promulgation  of  his  marriage. 
He,  however,  always  manifested  by  his  conver- 
sations, which  I  frequently  heard,  the  greatest 
affection  for  his  daughter  Myni. 

Answer  to  the  seventh  cross-interrogatory. 

I  have  already  stated  my  knowledge  of  Myra 
dark  Whitney  from  her  birth.  As  I  never 
made  any  secret  of  my  knowledge  of  her  being 
the  daughter  of  Daniel  Clark,  notning  was  more 
likely  than  she  and  her  late  husband  should 
hear  of  my  acquaintance  with  her  parenta^, 
and  many  circumstances  connected  with  it, 
as  already  related.  And  on  this  it  was,  I  pre- 
sume, that  I  have  been  called  upon  to  give 
testimony  in  this  affair.  But  neither  of  them, 
nor  anybody  else,  ever  dared  to  ask  of  me  any 
declarations  in  the  least  inconsistent  with  truth 
and  Justice. 

Answer  to  the  eighth  cross-interrogatory. 

I  have  already  in  my  former  answer  stated, 
particularly  the  third  and  fourth,  my  knowl- 
edge of  Jerome  De  Grange,  and  of  his  first  and 
second  marriages.  Before  the  detection  of  his 
bigamy,  said  Zuline  had  a  son  who  died,  and  a 
daughter  called  Caroline,  which  bor^  his  name. 


Since  the  death  of  Mr.  Daniel  dark,  Mr. 
Daniel  W.  Coxe  and  Mr.  Hulings,  of  Phils^ 
delphia,  gave  her  the  name  of  (Proline  dark, 
and  took  her  to  Mr.  Clark's  mother,  and  intro- 
duced her  as  the  daughter  of  her  son.  She  of 
course  believed  their  story,  which  induced  her, 
in  her  will,  to  leave  a  portion  of  her  property 
to  Caroline.    Caroline  was  bom  in  1801.    I  was 

E resent  at  her  birth,  as  well  as  that  of  her 
rother. 

Answer  to  the  ninth  cross-interrogatory. 

I  never  heard  Mr.  dark  acknowledge  his  hav- 
ing any  natural  children,  but  have  only  heard 
him  acknowledge  one  child,  and  that  a  lawful 
one,  to  wit,  said  Myra. 

Answer  to  the  tenth  cross-interrogatory. 

I  have  already  given  a  full  account  of  the 
mother  of  Myra,  and  of  Myra  herself,  and  her 
being  with  Mrs.  Davis.  I  have  stated  all  that 
I  know  of  these  matters,  as  called  for  by 
this  interrogatory. 

Answer  to  the  eleventh  cross-interrogatory. 

The  information  called  for  by  this  interroga- 
tory has  already  been  given. 

*  Answer  to  the  twelfth  cross-interroga-  [*564 

tory. 

I  have  already  before  stated  myself  to  be  the 
sister  of  Myra's  mother.  My  feelings  towards 
Myra  are  those  of  friendship  and  all  becoming 
regard.  I  wish,  however,  that  justice  only  be 
done  towards  her,  but  in  or  by  the  issue  of 
the  suit  I  have  nothing  to  gain  or  loee. 

Answer  to  the  thirteenth  cross-interrogatory. 

I  have  seen  or  heard  read  the  interrogatories 
or  cross -interrogatories  referred  to,  before 
called  upon  to  answer  them.  Any  conversations 
that  I  have  had  about  this  affair  I  have  already 
given  an  account  of. 

Answer  to  the  fourteenth  cross- interrogatory. 

My  natural  langua^  is  French;  but  my 
nephew  is  well  acquamted  with  the  Engliah 
language,  and  when  in  need  of  a  translator,  1 
apply  to  him. 

(Signed)  Sophie  Ve.  Despau, 

nee  De  Carriere. 

Which  answers,  being  reduced  to  writing 
have  been  signed  and  sworn  to  in  my  presence, 
this  twenty-eighth  day  of  June,  A.  D.  1830.  In 
testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal,  *this  day  and  year  above  writ- 
ten. 

(Signed)  Holmes  P.  Wentzell, 

J.  P.  H.  C.  [L.  8.] 
One  word  erased  on  third  page,  also  ona 
word  on  fourth  page;  two  words  interlined  on 
fourth  page;  twenty-five  words  erased  on  fifth 
page;  one  word  interlined  on  sixth  page,  be- 
fore signinff. 

(Signed)  H.  P.  WentzeU, 

J.  P.  H.  C.  [L.8,1 
W.  W.  Whitney  and  Myra  a  Whitney  1 

Richard  Relf,  Beverly  Chew  et  al.  J 
In  pursuance  of  the  annexed  commission,  fm- 
sued  from  the  United  States  Circuit  Ck>urt  of 
the  Eastern  District  of  Louisiana,  I,  the  under^ 
sifjfned,  justice  of  the  ponce  in  Hancock  County, 
State  of  Mississippi,  have  caused  to  come  be- 
fore me  Madame  Rose  Vve.  Caillaret,  nee  De 
Carriere,  who  being  duly  sworn  to  declare  thm 
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tmth  on  the  auestiont  pot  to  her  in  this  cause, 
in  answer  to  tne  intarrogatoriet  annexed  to  said 
oommission,  says: 

Answer  to  the  first  interrogatory. 

I  was  well  acquainted  with  the  late  Daniel 
Clark,  of  New  Orleans. 
566*]    'Answer  to  the  second  interrogatory. 

I  was  not  present  at  the  marriage  of  Zuline, 
nee  De  Carriere,  who  is  my  sister,  with  Daniel 
dark,  but  I  do  know  that  said  Clark  made  pro- 
posals of  marriage  for  my  sister,  and  subse- 
quently said  Zuline  wrote  to  me  that  she  and 
■aid  Clark  were  married.  Mr.  Clark's  proposals 
of  marriage  were  made  after  it  became  known 
that  her  marriage  with  Mr.  De  Orange  was 
void,  from  the  fact  of  his  baring  then,  and  at 
the  time  of  his  marrying  her,  a  living  wife; 
these  proposals  were  de^rred  being  accepted 
till  the  record  proof  of  De  Orange's  said  previ- 
oua  marriage  could  be  obtained,  and  said  Zuline, 
with  her  sister,  Madame  Despau,  sailed  for  the 
North  of  the  United  States,  to  obtain  the  rec- 
ord proof. 

Answer  to  the  third  interrogatory, 

I  was  acquainted  with  Mr.  De  Orange  in 
New  Orleans.  He  was  considered  an  unmarried 
man  on  coming  to  New  Orleans,  and  as  such 
imposed  on  my  sister  Zuline  to  marry  him;  but 
it  was  afterwards  proved  he  had  a  lawful  wife 
atlU  living.  After  this  imposition  of  said  De 
Grange,  his  said  lawful  wife  came  to  New  Or- 
leans, and  detected  and  exposed  his  bigamy  in 
marrying  the  said  Zuline,  when  he  had  a  living 
and  lawful  wife  at  and  before  the  time  of  his 
marrying  Zuline.  He  was  prosecuted,  eon- 
demned,  and  cast  into  prison,  and  escaped  pri- 
vately from  prison.  He  escaped  from  Louisi- 
aiia»  as  it  was  reported,  by  the  Spanish  Govern- 
or's connivance.  Le  Breton  d^Orgenois  was 
■aid  to  aid  De  Orange,  in  getting  him  off.  This 
happened  some  time  before  the  Americans  took 
possession  of  New  Orleans.  Mr.  Clark's  mar- 
riage with  my  sister  Zuline  was  after  the  de- 
tection of  De  Orange's  bigamy.  The  birth  of 
their  daughter,  Myra  Clark,  was  some  years 
after  the  marriage. 

Answer  to  the  fourth  interrogatory. 

I  am  not  aware  of  knowing  anything  more  of 
importance  in  this  suit,  except  the  marriage  of 
maSd  Zuline  with  Mr.  Gardette,  of  Philadelphia, 
before  the  death  of  Mr.  Clark. 

Answer  to  the  first  cross-interrogatory. 

My  name  is  Rose  Veuve  Caillaret,  nee  De 
Oarriere.  My  age  is  sixty-eight  years.  I  was 
bom  in  Louisiana,  and  resided  some  time  in 
France  after  this  marriage  of  Zuline  and  Mr. 
Clark,  and  after  that  resided  in  the  State  of 
Mississippi. 

Answer  to  the  second  cross-interrogatory. 

I  became  acquainted  with  Mr.  Clark  in  New 
Orleans.  In  consequence  of  his  attachment 
566*]  and  marriage  to  my  sister  'Zuline,  an 
intimacy  subsisted  between  him  and  myself. 
Our  friendly  intercourse  continued  during  my 
residence  in  New  Orleans. 

Answer  to  the  third  cross -interrogatory. 

When  I  resided  in  New  Orieans,  Mr.  Clark 
Hired  in  his  own  houses,  with  his  own  slaves  to 
wait  upon  him.  He  had  the  reputation  of  be- 
iag  a  man  ol  immenta  wealth*  He  stood  at  the 
UJUed. 


head  of  todaty,  waa  vanMand  a  man  of  ymj 
great  talents,  and  maeh  beloved  for  his  beMV- 
olenoe. 

Answer  to  the  fourth  eross-interrogatory. 

I  have  already  stated  all  I  knew  about  Mr. 
Clark's  marriage  with  Zuline,  and  of  her  mar- 
riage with  DeOrange.  By  this  marriage  she 
had  two  children,  a  bo^  and  a  ghrL  The  boy 
is  dead,  the  girl  ia  still  living;  her  name  ia 
Caroline,  and  she  is  married  to  Dr.  Barnes.  1 
have  already  stated  that  said  Znline  also  mar* 
ried  Mr.  Gardette. 

Answer  to  the  fifth  cross-interrogatory. 
It  is  to  my  knowledge,  that  Myra  (Sark,  who 
married  Mr.  Whitney,  is  the  diild,  and  only 
child,  of  Mr.  Clark  by  Zuline  de  Oarriere.  It 
is  to  my  knowledge,  that  Mr.  Clark  put  his 
daughter  Myra  under  the  charge  of  Mrs.  Davis. 
Mr.  Clark  acknowledged  to  me  that  Myra  was 
his  lawful  and  only  child.  Mrs.  William  Har^ 
per  nursed  her  for  some  time,  from  kindness. 
Mr.  Clark's  gratitude  towards  this  lady,  for 
nursing  his  child,  lasted  with  his  life.  Said 
Myra  was  brought  up  and  educated  in  tne  fam* 
ily  of  Colonel  I^vis,  and  supposed  herself  their 
child  until  within  a  few  months  of  her  mar- 
riage with  Mr.  Whitney. 

Answer  to  the  sixth  cross-interrogatory. 

I  always  heard  that  Bir.  Clark's  marriage 
with  Zuline  was  private,  and  that  he  did  not 
promulgate  it,  unless  he  did  so  in  his  last  will 
made  a  little  before  his  death,  and  lost  or  our* 
loined  after  his  death.  He  never  explained  to 
me  his  reasons  for  not  publishing  his  mar* 
riage  in  his  lifetime. 

Answer  to  the  seventh  cross-interrogatory. 

I  have  known  Myra  Clark  Whitney  for  some 
years,  making  no  secret  about  my  knowledge 
I  possessed  of  the  matters  of  which  I  have 
herein  spoken,  and  it  beinff  known  that  I  waa 
an  elder  sister  of  Zuline  de  Oarriere.  There* 
fore  it  was,  I  suppose,  that  I  have  been  called 
on  to  testify  in  this  cause;  but  no  one  has 
ever  taken  the  liberty  to  intimate  a  wish  for 
me  to  declare  anything  but  the  truth. 

'Answer  to  the  eighth  cross-interroga-  [*66f 

tory. 

I  have  already  said  all  I  know  about  Mr*  De 
Grange. 

Answer  to  the  ninth  cross- interrogatory* 

I  never  heard  Mr.  Clark  make  any  acknowl* 
edgment  of  his  having  any  natural  children; 
and  I  never  heard  of  his  having  another  child 
than  Myra  Clark  Whitney,  and  which  Bir. 
Clark  informed  me  waa  his  lawful  child. 


Answer  to  the  tenth  cross-interrogatory. 

I  have  already  stated  all  I  know  aa  to  the 
parentage  and  nursing  and  education  of  Myra 
Clark. 

Answer  to  the  eleventh  eroes-interrogatory. 

I  have  already  stated  all  I  know  about  the 
parentage  and  name  of  Myra  Clark,  except  that 
I  have  heard  that  after  her  father's  de«th  ahe 
was  called  Myra  Davis. 

Answer  to  the  twelfth  orosa-interrogatorj. 

My  feelings  are  friendly  and  kind  towards 
Myra  Clark  Whitney,  and  I  wish  her  such 
success  only  hi  her  suit  as  is  compatible  with 
justice.    I  have  no  interest  ia  the  iiaoe  of  it 
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Aoswsr  to  Uia  thlrtaenth  croBE-iDteirogatorr. 

I  have  never  leen  the  interrogatoriei  put  to 
ow  until  called  upon  lo  answer  them.  I  have 
Already  •tated  all  I  hare  to  aay  about  my  con- 
veraation*.  I  am  not  aware  of  ever  having  an^ 
eorreipondenoa  will)  either  of  them  on  this 
•ubjeot. 
Anawer  to  the  fourteenth  croH-lnterrogator^. 

French  ta  m;  mother  tongue,  but  my  son  i« 
well  acquainted  with  the  English  Unguage,  and 
when  in  need  of  a  translator,  I  apply  to  htm. 


to  insert  It  .  n.         n 

Interrogatories   and  Answers  of   Pierre   Baron 

Bois  Fontaine. 
Wm.  Wallaoe  Whitney  and 

Myra  C,  Ms  wife,  I  Court  of 

^  i"  Probates. 

P.  O'Beam  et  a1.  J 

Interrogatories  to  be  propounded  to  Witnesses 
on  Behalf  of  the  Plaintiffs. 

tst.  Were  you  acquainted  with  the  late  Dan- 
iel Clark,  deceased,  of  New  OrleansT  If  so, 
were  you  at  any  time  on  terms  of  intimacy 
with  UmT 

S«B*]  ti.  Did  the  said  Daniel  CSark  lean 
•t  his  death  any  child  aolcnowledged  by  him  ai 
bis  ownT  If  so,  state  the  name  of  such  child 
whether  such  child  is  still  living,  and  if  living 
what  name  it  now  bears;  and  also  state  when 
and  where,  and  in  what  times,  said  acknowledg- 
ment of  said  child  was  made. 

3d.  Have  yon  any  knowledge  of  a  will,  sale 
to  have  been  executed  by  said  Clark  shortly  b« 
fore  his  deceaaa.  Did  you  ever  read  or  sec  tin 
SAld  will,  or  did  Daniel  Clark  ever  tell  you  thai 
be  was  msking  said  will,  or  had  mads  salt 
Willi  If  m,  at  what  time  and  place,  and  i. 
more  than  once,  state  how  often,  and  whei 
and  where. 

4th.  If  yon  answer  the  last  Question  aMrm 
atively,  slate  whether  the  said  Daniel  Clarl 
aver  declared  to  you,  or  to  anyone  In  you 
presence,  the  contents  of  said  will.  And  if  so 
stats  the  whole  of  s^d  declarations,  and  th 
time,  place,  and  manner  In  which  they  wan 
made,  before  whom,  and  all  the  circumstance 
which    occurred    when    such    declaration    wa 


how  long  before  hla  death  he  spoke  of  his  las 
will,  and  what  he  said  In  relation  to  his  afore 
aaid  child. 

«th.  State  whether  you  ever  heard  anyon 
say  he  had  read  the  aatd  will.  If  so,  stat 
whom,  what  was  asid,  and  whether  the  sai 
person  is  now  living,  or  not. 

(agned)  Wm.  M.  Worthlngton, 

.       "^  For  PlalnUff. 

Cross  -examlnsd. 

tst.  Each  witness  examined,  and  aniwerin 
any  one  of  the  foregoing  interrogatories,  is  di 
sired  to  state  his  name,  age,  residence,  and  en 
ployment;  and  whether  ha  is  in  sny  manni 
connected  with,  or  related  to,  any  of  the  partii 
to  tba  Muit,  or  has  any  interest  in  the  event  < 
the 


id  under  what  drcumstaneesr  And  If  yoa 
esume  to  state  that  Daniel  Clark  left  any 
lild  at  his  decease,  stale  who  was  the  mother 
'  said  child,  aud  who  was  the  husband  of  that 
other.  State  all  the  circumstancca,  fully  and 
detail,  and  whether  said  Clark  was  ever 
arried,  and  if  so,  to  whom,  when,  and  whero. 
Sd.  If  said  Clark  ever  acknowledged  to  you. 
lat  be  supposed  himself  to  be  (he  father  of  a 
lild,  state  when  and  where  he  made  such  an 
rknuwledgment.  and  all  the  circumiitanceB  of 
le  recognition  of  such  a  child  or  children,  and 
betber  the  act  was  public  or  private. 
4th.  Did  said  Clark  consider  you  as  an  inti- 
late  friend;  to  •whom  he  micht  confide  ("B«B 
immunications  so  conBdentisl  as  those  relating 
1  his  Willi     If  any,  sUte  what  you  know,  of 


what  you  state  of  your  own  knowledge, 
nd  what  from  hearsay. 

The  defendanta  propound  the  forwolng  In- 
jrrogatoriea,  with  a  full  reservation  of  all  legal 
Kceptions  to  the  interrogatories  in  chief,  the 
»rae  not  being  pertinent  to  the  issue,  and  the 
ijit  of  aaid  interrogatories  being  calculated 
icrely  to  draw  from  the  witness  hearsay  dec- 
i  rat  ions. 
(Sijnicd)  I"  C.  Duncan. 

'     *^     '  For  Defendant* 

In  pursuance  of  the  annexed  commission,  di- 
ected  to  me,  the  undersigned,  justice  of  the 
cace,  personally  appeared  Pierre  Baron  Bow 
'ontaine,  who  being  duly  awom  to  declare  the 
ruth  on  the  questions  put  to  him  in  this 
ause,   in   answer   to   the   foregoing   interroga- 

1st.'  In  reply  to  the  first  interrogatory  he  an- 
wers:     I  was  acc]uaiiitad  with  the  late  Daniel 
nark  of  New   Orleans,   and   was   many   year^^ 
ntimsta  with  him. 

i!d.  In  reply  to  the  second  Interrogatory  1^^ 
aiBwers:     Mr.  Clark  left  at  his  death  a  daugb^ 


er  named  Myra,  whom  he  acknowledged  as  V  »J 
iwn,  before  and  after  her  birth,  and  as  lo%0* 
LS  he  lived.     In  my  presence  he  s^oke^  of C^J 


.M  Bow  Jmw  did  jMi  now  DuU  Cluit, 


as   ki*-J^ 

lecessary  preparation  for  her  birth,  in  my  pr^^ 
■nee  asted  my  brother's  wife  to  be  present  ^ 
ler  birth,  and  in  my  presence  he  proposed  ^ 
ny  sister  and  brother-in-law,  Mr.  S.  B.  D«v,*^ 
,hat  they  should  take  the  care  of  her  after  ii,^ 
lirth.  After  her  birth  he  acknowledged  her  to 
ne  as  his  own,  constantly,  and  at  various 
jlacea.  He  was  very  fond  of  her,  and  seeum^ 
«  take  pleasure  in  talking  to  me  about  htr, 

When  he  communicated  to  me  that  he  s»« 
making  hia  last  will,  he  told  me  he  should  lo- 
Icnowledge  her  In  It  aa  his  legitimate  dsugb- 
ter.  The  day  before  he  died,  he  spoke  o(  Imw 
with  great  affection,  and  oa  being  left  his  tsUt.« 
in  hia  last  will.  The  day  he  died,  he  spoke  of 
her  with  the  Interest  of  a  dying  parent,  as  heEa- 
nf  hia  estate  in  his  last  will.  She  is  still  11-^- 
ing,  and  is  now  the  wifs  of  William  Wsllao* 
Whitney. 

3d.  In  reply  to  tha  third  interrogatoiy  b« 
answers:  About  fifteen  days  before  Mr. 
Clark's  death  I  was  present  at  his  house,  whe« 
he  banded  to  Chevalier  de  la  Croix  a  sealed 
packet,  and  told  him  that  his  laat  wiU  wis 
finished,  and  was  in  that  sealed  packet.  About 
ten  dsiys  before  this,  he  had  told  me  that  it 
wu  kiM.  twt'waa  Vi  Vaoa,  mwnendng  about 
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four  months  befon  bis  death,  he  had  often 
told  nie  that  he  was  making  his  last 
570*]  *will.  He  said  this  in  conversation  with 
me  on  the  plantation,  and  at  hii  house;  and  I 
heard  him  mention  this  subject  at  Judge 
Pitot's.  I  frequently  dined  at  Judge  Pitot's 
with  Mr.  Clark  on  Sundays.  The  day  before  he 
died,  he  told  me  that  his  last  will  was  below, 
in  his  office  room,  in  his  little  black  case.  The 
day  he  died,  he  mentioned  his  last  will  to  me. 

4th.  In  reply  to  the  fourth  interrogatory,  he 
answers:  I  was  present  at  Mr.  Clark's  house 
about  fifteen  days  before  his  death,  when  he 
took  from  a  small  black  case,  a  sealed  packet, 
handed  it  to  Chevalier  de  la  Croix,  and  said, 
"My  last  will  is  finished;  it  is  in  this  sealed 
packet,  with  valuable  papers;  as  you  consent- 
ed, I  have  made  you  in  it  tutor  to  my  daugh- 
ter. If  any  misfortune  happens  to  me,  will 
you  do  for  her  all  you  promised  met  Will  you 
take  her  at  once  from  Mr.  Davis?  I  have  given 
her  all  my  estate  in  my  will,  an  annuity  to  my 
mother,  and  some  legacies  to  friends.  You, 
Pi  tot  and  Belle  Chasse,  are  the  executors." 
About  ten  days  before  this,  Mr.  Clark,  talking 
of  Myra,  said  that  his  will  was  done. 

Previous  to  this  he  often  told  me,  commenc- 
ing about  four  months  before  his  death,  that 
he  was  making  his  last  will.  In  these  conversa- 
tions he  told  me  that  in  his  will  he  should  ac- 
knowledge his  daughter  Mvra  as  his  legitimate 
daughter,  and  give  her  all  his  property.  He 
told  me  that  Chevalier  de  la  Croix  had  con- 
sented to  be  her  tutor  in  his  will,  and  had 
promised,  if  he  died  before  doing  it,  to  go  at 
once  to  the  North,  and  take  her  from  Mr. 
Davis.  That  she  was  to  be  educated  in  Europe. 
He  told  me  that  Chevalier  de  la  Croix,  Judge 
Pitot,  and  Colonel  Belle  Chasse  were  to  be  ex- 
ecutors in  !ii8  will.  Two  or  three  days  before 
his  death,  I  came  to  see  Mr.  Clark  on  planta- 
tion business;  ha  told  me  he  felt  quite  ill.  I 
asked  him  if  I  should  remain  with  him.  He 
answered  that  he  wished  me  to.  I  went  to  the 
plantation  to  set  things  in  order,  that  I  might 
stay  with  Mr.  Clark,  and  returned  the  same 
day  to  Mr.  Clark,  and  staved  with  him  con- 
stantly till  he  died.  The  day  before  he  died, 
Mr.  Caark,  speaking  of  his  daughter,  Myra,  told 
me  that  his  last  will  was  in  his  office  room 
below,  in  the  little  black  case;  that  he  could 
die  contented,  as  he  had  insured  his  estate  to 
her  in  the  vrilL  He  mentioned  his  pleasure  that 
he  had  made  his  mother  comfortable  b^  an  an- 
nuity in  it,  and  remembered  some  fnends  by 
lencies. 

He  told  me  how  well  satisfied  he  was  that 
Chevalier  de  la  Croix,  Judge  Pitot,  and  Belle 
Chasse  were  executors  in  it,  and  Chevalier  de  la 
Croix,  Myra's  tutor.  About  two  hours  before 
his  death,  Mr.  Clark  showed  strong  feelings  for 
said  Myra,  and  told  me  that  he  wished  his  will 
to  be  taken  to  Chevalier  de  la  Croix,  as  he  was 
her  tutor,  as  well  as  one  of  the  executors 
571*]  *in  it;  and  just  afterwards  Mr.  Clark 
told  Lnbin,  his  confidential  servant,  to  be  sure, 
as  soon  as  he  died,  to  carry  his  little  black 
case  to  Chevalier  de  la  Croix. 

After  this,  and  a  very  short  time  before  Mr. 
Clark  died,  I  saw  Mr.  Relf  take  a  bundle  of 
keys  from  Mr.  Clark's  armoire,  one  of  which,  I 
believe,  opened  the  little  black  cabe.  I  had 
seen  Mr.  Clark  open  it  very  often. 

After  taking  toese  keys  from  ths  armoire^ 
IS  Jj.  ed« 


Mr.  Relf  went  below.  When  I  went  below,  I 
did  not  see  Mr.  Relf,  and  the  office  room  door 
was  shut.  Lubin  told  me  that  when  Mi.  Relf 
went  down  with  the  keys  from  the  armoire,  he 
followed,  saw  him  there  on  getting  down  go 
into  the  office  room,  and  that  Mr.  Relf  on  going 
into  the  office  room  locked  the  office  room  door. 
Almost  Mr.  Clark's  last  words  were,  that  his 
last  will  must  be  taken  care  of  on  said  Myra's 
account. 

5th.  In  reply  to  the  fifth  interrogatory,  he 
answers:  I  was  with  Mr.  Clark  when  he  died; 
I  was  by  him  constantly  for  the  last  two  days 
of  his  Ufa  About  two  hours  before  he  died,  he 
spoke  of  his  last  will  and  his  daughter  Myra  in 
connection,  and  almost  his  last  words  were 
about  her,  and  that  this  will  must  be  taken 
care  of  on  her  account. 

6th.  In  reply  to  the  sixth  interrogatory,  he 
answers:  Wlien,  after  Mr.  Clark's  death,  the 
disappearance  of  his  last  will  was  the  subject 
of  conversation,  I  related  what  Mr.  Clarke  told 
me  about  his  last  will  in  his  last  sickness. 
Judge  Pitot  and  John  Lynd  told  me  that  they 
read  it  not  many  days  before  Mr.  Clark's  last 
sickness;  that  its  contents  corresponded  with 
what  Mr.  Clark  had  told  me  about  it;  that 
when  they  read  it,  it  was  finished,  was  dated, 
and  signed  by  Mr.  Clark;  was  an  olographic 
will;  was  in  Mr.  Clark's  handwriting;  that  in 
it  he  acknowledged  the  said  Myra  as  his  legiti- 
mate daughter,  and  bequeathed  all  his  estate  to 
her,  gave  an  annuity  to  his  mother,  and  legacies 
to  some  friends.  The  Chevalier  de  la  Croix  was 
tutor  of  said  Myra,  his  daughter;  Chevalier  de 
la  Croix,  Colonel  Belle  Chasse,  Judge  Pitot,  were 
executors;  Judge  Pitot  and  John  Lynd  are 
dead.  The  wife  of  William  Harper  told  me 
she  read  it;  Colonel  Bell  Chasse  told  me  that 
Mr.  Clark  showed  it  to  him  not  many  days 
before  his  last  sickness;  that  it  was  then 
finished.  Colonel  Belle  Chasse  and  the  lady, 
who  was  Madame  Harper,  are  living. 

In  reply  to  the  first  cross-interrogatory,  he 
answers:  My  name  Is  Pierre  Baron  Bois  Fon- 
taine, my  ase  about  fifty-eight.  I  have  been 
some  time  m  Madison ville;  the  place  of  my 
family  abode  is  near  New  Orleans,  opposite 
side  of  the  river.  I  was  eight  years  in  the 
British  army.  I  was  several  years  agent  for 
Mr.  Clark's  plantations;  since  his  death,  I  have 
been  engagea  *in  various  objects.  I  now  [*579 
possess  a  house  and  lots,  and  derive  my  revenue 
from  my  slaves,  cows,  etc  I  am  in  no  manner 
connected  with,  or  related  to,  any  of  the  parties 
of  this  suit;  I  have  no  interest  in  this  suit. 

In  reply  to  the  seoond  cross- interrogatory,  he 
answers:  I  knew  Daniel  Clark  between  nine 
and  ten  years;  I  knew  him  as  the  father  of 
Myra  Clark;  she  was  bom  in  my  house,  and 
was  put  bv  Mr.  Clark,  when  a  few  days  old, 
with  my  sister  and  brother-in-law,  Samuel  B. 
Davis.  I  was  Mr.  Clark's  agent  for  his  various 
plantations — ^first,  the  Sligo  and  the  Desert, 
then  the  Houmas,  the  Havana  Point,  and  when 
he  died,  of  the  one  he  purchased  of  Stephen 
Henderson.  He  respected  our  misfortunes, 
knowing  that  our  family  was  rich  and  of  the 
highest  standing  in  St.  Domingo  before  the 
Revolution.  The  mother  of  Myra  Clark  was  a 
lady  of  the  Oarriere  family.  Not  heinf  present 
at  any  marriage,  I  can  only  declare  it  as  my 
belief,  Mr.  Clanc  was  her  husband.  To  aoswec 
this  qnsstion  in  detail,  as  is  demandedf  H  Is 
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tteoessary  that  I  state  what  was  communicated 
to  me.  It  was  represented  to  me  that  this 
lady  married  Mr.  De  Grange  in  good  faith, 
but  it  was  found  out  some  time  afterwards 
that  he  already  had  a  living  wife,  when  the 
lady  nee  Oamere  separated  from  hioL  Mr. 
Clark  some  time  after  this  married  her  at  the 
North.  When  the  time  arrived  for  it  to  be 
made  public,  interested  persons  had  produced  a 
fidse  state  of  things  between  them,  and  this 
lady  being  in  Philadelphia,  and  Mr.  Clark  not 
there,  was  persuaded  by  a  lawver  employed, 
that  her  marriage  with  Mr.  Clark  was  invalid, 
which  believing,  she  married  Monsieur  Gar- 
dette.  Some  time  afterwards,  Mr.  Clark  la- 
mented to  me  that  this  barrier  to  making  his 
marriage  public  had  been  created.  He  spoke 
to  me  of  his  daughter  Myra  Clark  from  the  first 
as  legitimate^  and  when  he  made  known  to  me 
he  was  making  his  last  will,  he  said  to  me  that 
he  should  declare  her  in  it  as  his  legitimate 
daughter.  From  the  above  I  believe  there  was 
a  nuuriage. 

In  reply  to  the  third  cross-interrogatory,  he 
answers:  Mr.  Clark  made  no  question  on  this 
subject  before  and  after  her  birth,  and  as  long 
as  he  lived  he  exercised  the  authority  of  a  par- 
ent over  her  destiny.  He  was  a  very  fond 
parent;  he  sustained  the  house  of  Mr.  Davis 
and  Mr.  Harper,  because  my  sister  had  her  in 
care,  and  Mrs.  Harper  suckled  her.  He  sus- 
tained Harper  as  long  as  he  lived,  and  con- 
ferred great  benefits  on  mv  brother-in-law.  He 
spoke  of  her  mother  with  great  respect,  and 
frequently  told  me  after  her  marriage  with 
Mr.  Qardette,  that  he  would  have  made  his 
marriage  with  her  public,  if  that  barrier  had 
not  been  made,  and  frequently  lamented  to 
67S*]  me  *that  this  barrier  had  been  made, 
but  that  idle  was  bUmeless.  He  said  he  would 
never  give  Myra  a  step-mother.  When  in  1813 
ha  communicated  to  me  that  he  was  making 
his  last  will  for  her,  he  showed  ^at  sensibil- 
ity as  to  her  being  declared  legitimate  in  it. 
While  I  was  with  him  at  his  death-sickness, 
and  even  at  the  moment  he  expired,  he  was  in 
perfect  possession  of  his  senses,  and  no  parent 
eouid  have  manifested  greater  afl'ection  than 
he  did  for  her  in  that  period.  Nearly  his  last 
words  were  about  her,  and  that  his  will  must 
be  taken  care  of  on  her  account.  She,  the  said 
Myra,  is  the  only  child  Mr.  Clark  ever  ac- 
knowledged to  me  to  be  his.  She  was  bora  is 
July  1805. 

In  reply  to  the  fourth  cross-interrogatory, 
he  answers:  I  was  a  friend  of  that  confidential 
character  from  the  time  of  said  Myra's  birth. 
Mr.  Cbu*k  treated  me  as  a  confidential  friend 
in  matters  relating  to  her  and  to  his  affairs 

rnerally.  In  reply  to  the  fourth  interrogatory, 
have  stated  what  I  know  concerning  Mr. 
Ohurk's  last  will;  my  reeollection  of  these  facts 
Is  distinct.  The  circumstances  connected  with 
them  were  of  such  a  character,  that  my  recol- 
lection of  them  could  not  be  easily  impaired. 
(Signed)  Pierre  Baron  Bois  Fontaine. 

And  on  the  26th  day  of  April,  A.  D.  1840, 
the  following  decree  was  entered  of  reoord  in 
the  words  and  figures  following,  to  witi 
Bdmund  P.  Gaines  et  aL  ^ 

T.  VNo.  122. 

Chew  A  Belf  et  aL  I 

This  eause  having  emne  for  final  hoariiig,  by 
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consent  of  the  complainants  and  the  defendaal 
Patterson,  upon  the  bill,  answer,  repUcation, 
exhibits,  depositions,  and  documents  on  fil# 
herein,  and  on  the  admission  of  the  partiea» 
that  the  estate  in  controversy  in  this  case  ex- 
ceeds  in  value  the  sum  of  two  thousand  dollara, 
and  the  said  complainants  and  the  defendant 
Patterson  expressly  waiving  and  dispensing 
with  the  necessity  of  any  other  parties  to  the 
hearing  or  decision  of  this  cause  than  them- 
selves, and  agreeing  that  the  cause  shall  be  de- 
termined alone  upon  its  merits  and  the  court, 
being  now  sufficiently  advised  jf  and  concern- 
ing the  premises,  does  finally  decree  and  order 
that  the  defendant  Patterson  do,  on  or  before 
the  first  day  of  the  next  term  of  this  court, 
convey  and  surrender  possession  to  the  com- 
plainant, Mvra  Clark  Gaines,  of  all  those  lota 
or  parcels  of  land  lying  and  being  in  the  city  of 
New  Orleans,  and  particularly  described  in  this 
answer  and  'exhibits,  and  to  which  he  [*674 
claims  title  under  the  said  will  of  (1811) 
eighteen  hundred  and  eleven;  said  conveyance 
shall  contain  stipulations  of  warranty  against 
himself  only,  and  those  claiming  under  him. 
It  is  further  decreed  and  ordered,  that  the  de- 
fendant pay  the  complainants  so  much  of  their 
costs  expended  herein  as  has  been  incurred  by 
reason  of  his  being  made  a  defendant  in  thte 
cause. 

From  which  decree  the  defendant  prayed  an 
appeal  to  the  Supreme  Court  of  the  United 
States,  which  is  granted. 

And  by  consent  of  the  complainants,  bond 
and  security  is  dispensed  with.  By  consent, 
the  copy  of  records  of  the  Probate  Court,  with 
a  full  and  complete  transcript  of  the  proceed- 
ings had  in  relation  to  the  estate  of  the  late 
Daniel  Clark,  on  file  in  said  court  (hereafter 
to  be  filed),  to  constitute  a  part  of  the  reoord 
herein. 

Decree  rendered  April  26th,  1840. 

Decree  signed  April  25th,  1840. 
(Signed) 

J.  McKinley,  Presiding  Judge. 

The  cause  having  come  up  to  this  court  by 
this  appeal,  was  argued  by  Mr.  Brent  and  Mr. 
May  for  the  appellant,  Patterson,  and  bjr  Mr. 
Johnson  and  Mr.  Jones  for  Gaines  and  wife. 

The  counsel  for  the  appellant  contended  that 
the  decree  of  the  court  below  was  erroneous, 
for  the  following  reasons,  viz: 

1.  Because  the  bill  shows  no  cause  for  equi- 
table relief. 

2.  Because  there  is  no  sufficient  evidence  of 
the  alleged  title  in  the  complainant,  as  devisee 
of  Daniel  Clark. 

3.  That  she  is  not  the  heir  at  law  of  Daniel 
Clark. 

4.  That  she  was  the  adulterine  child  of  said 
Clark,  by  illicit  commerce  between  said  Clark 
and  the  mother  of  complainant,  then  the  lawful 
wife  of  Jerome  De  Grange,  and  as  such  child  in- 
capable by  law  of  inheriting  or  receiving  by 
gift  or  will  the  property  of  said  Clark. 

6.  That  if  not  the  adulterine  child,  she  was 
Gark's  illegitimate  offspring,  incapable  of  re- 
ceiving from  him  more  than  one  third  of  his 
estate. 

6.  That  the  appellant  is  a  purchaser  of  a 
legal  title  to  the  property  in  suit,  under  a  will 
legally  admitted  to  probate,  and  under  tlM 
authority  of  the  executors  therein  named. 
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T.  That  tlM  decree  to  otherwise  erroneotis  and 

8.  That  she  to  not  the  ehfld  of  Clark. 

The  argument  of  Mr.  Brent  and  llr.  Kay 
was  as  follows: 

The  bill  of  complainant,  was  Utod  In  the  <^- 
cttlt  Court  of  the  United  States  for  the  District 
of  Loototona,  against  the  appellant  and  numer- 
675*]  *ous  other  defendants.  The  answers 
(original  and  supplemental)  of  Patterson  dis- 
close the  nature  of  his  title  as  bona  fide  pur- 
chaser under  the  will  of  Daniel  Clark,  dated 
in  1811,  and  duly  admitted  to  probate  in  the 
proper  court. 

Various  depositions  and  documentary  •▼!- 
dence  were  filed  by  the  complainants  and  the 
appellant,  and  the  case  beine  set  for  hearing  as 
between  themselyes,  a  final  decree  was  rendered 
against  Patterson  for  all  the  property  held  by 
him  as  purchaser  under  the  will  of  1811. 

We  allege  error  in  that  decree. 

1st.  Question.  Is  the  appeal  of  Patterson 
properly  and  fairly  before  this  court  t  True, 
there  was  no  order  of  severance  to  justify  the 
separate  decree  against  one  co-defendant,  but 
we  contend,  that,  under  the  circumstances  of 
thto  case,  it  was  competent  for  the  appellant 
and  appellees  to  set  the  case  for  final  decree 
npon  all  the  evidence  taken,  and  the  result  of 
anch  action  cannot  be  to  prejudice  the  other 
parties  in  any  respect;  for  it  they  can  material 
ly  change  the  aspect  of  the  case  by  additional 
OTidence,  the  juoffment  of  thto  court  on  our 
case  will  not  concrade  them.    We  refer  in  sup- 

S[>rt  of  thto  position  to  the  following  authori- 
es:  2  Dana,  422;  2  Bibb,  167;  Pract.  Reg. 
16;  1  Peters,  306;  3  Mumford,  368,  874,  397;  6 
Harr.  &  Johns.  10;  3  Dallas,  401. 

The  course  pursued  by  Mr.  Patterson  in  sep- 
arating himself  from  his  co-defendants  to  not 
the  result  of  collusion  with  the  appellees.  If 
it  were,  it  would  be  impotent.  But  it  to  the 
fruit  of  an  anxious  desire  on  hto  part  to  meet 
the  ctoims  of  this  claimant  fully  and  fairly  on 
the  merits,  without  delay  or  resort  to  any  of 
those  dilatory  proceedings  which  hare  thrice 
been  overruled  in  this  court. 

Mr.  Patterson  wishes  to  Iniow  as  speedily  as 
possible  whether  he  is  the  owner  of  thto  prop- 
erty; and  he  has  introduced,  as  he  believes, 
matter  enough  in  thto  record  to  destroy  thto 
elaim — at  least  he  has  introduced  all  tha  evi- 
dence known  to  him. 

We  are  thus  attentive  to  such  an  imputation 
of  collusion,  because,  at  the  argument  of  a  mo- 
tion to  dtomtos  thto  appeal  made  some  years 
ago  by  the  counsel  of  Caroline  Barnes,  ona  of 
the  present  counsel  understood  such  an  impu- 
tation to  be  made  or  insinuated  In  thto  oovrt  by 
the  counsel  of  Caroline  Barnes. 

We  will,  in  repudiating  this  charge|M  we  do 
indignantly,  by  the  authority  of  Mr.  Patterson, 
add  to  the  denial,  in  his  behalf,  our  own 
declaration,  as  ofiicers  of  this  hiftfa  court,  that 
our  instructions  have  been  to  defeat  the  elaim 
of « Mrs.  Gaines,  if  possible,  by  every  fair  and 
honorabto  argument;  and  in  behalf  of  Mr,  Mo- 
Henry,  of  New  Orleans,  we  state  that  a  cor- 
ft  7  6*]  respondence  between  *him  and  the 
gentleman  who  was  understood  to  make  the 
diarge  has  resulted  in  acquitting  him,  as  coun- 
sel of  Mr.  Patterson,  from  every  imputation* 

2d  Questton.  Baa  Mra.  Qainea  any  titto  tol 
lSl«.e4* 


the  property  in  dispute,  as  afleged  devisee  under 
the  will  of  1813! 

We  meet  this  question  by  Showing  from  the 
record  that,  although  there  to  evidence  to  prove 
that  Clark  had  made  a  will  some  weeks  before 
his  death,  declaring  Myra  his  legitimate  child 
and  sole  heir,  jret  that  will  to  not  proved  to 
have  been  in  existence  at  hto  death  save  by  hto 
dying  declarations,  which  are  no  evidence  what- 
ever of  the  will  being  th^  in  extotence. 
Jackson  v.  Betts,  6  Cowen,  382r 

These  dying  declarations  were  the  delirious 
ravings  of  a  man  in  extremis,  oblivious  of  the 
fact  Uiat  he  had  himself  destroyed  a  will  made 
to  practice  a  pious  but  posthumous  fraud,  for 
the  purpose  of  gratifying  an  inordinate  love 
for  Myra,  but  a  fraud  which  It  to  fair  to  pre- 
sume, upon  this  evidence^  hto  sober  after-reflec- 
tions induced  him  to  shrink  from,  and  with  hto 
own  hands  to  destrojr  that  will  which,  if  he 
died  without  cancellmg,  would,  to  hto  con- 
science and  hto  God,  present  him  as  dying  with 
1  falsehood  on  hto  lips. 

But  if  the  will  were  extotent  at  his  death,  it 
was  olographic,  and  there  are  not  as  many 
competent  witnesses  to  the  will  as  the  law  re- 
quirad,  for  the  laws  then  in  force  exclude 
women  as  incompetent.  2  Partidas,  964,  Law 
9;  1  lb.  28;  Laws  of  Orleans,  230,  art.  105. 

But  thto  court,  in  2  Howard,  646,  have  set- 
tled that  thto  will  of  1813  cannot  confer  title 
until  duly  admitted  to  probate.  Therefore, 
Mrs.  Gaines's  title,  as  devisee,  cannot  be  relied 
on  to  sustain  the  decree  against  Patterson. 

3d  Question.  Is  Mrs.  Gaines  the  child  and 
forced  heir  of  Daniel  Clark  f 

Her  bill  of  complaint  alleffes  her  birth  in 
July,  1806,  and  that  up  to  Clark's  death,  in 
1813,  she  was  called  Myra  Clark,  but  after  hto 
death,  and  up  to  her  marriage  in  1832.  she  was 
called  Myra  l>avto,  and  was  kept  in  ignorance 
of  her  true  name  and  parentage,  that  to,  from 
1813  to  1832,  a  period  of  nineteen  years,  and 
until  she  Was  twenty -six  vears  of  age,  and  that 
in  1832  she  learned  her  rights  by  accident. 

Such  to  her  own  showing,  and  as  part  of  her 
evidence  she  brings  forward  Davis,  the  very 
man  who  had  been  intrusted  by  Clark  with  the 
sacred  deposit  of  hto  child.  See  Davis's  own 
depoaition,  Record,  181,  6th,  6th,  and  7th  an- 
swers. And  see  Clark's  solemn  appeal  to  him 
in  hto  PhiladelphU  letter.  Record,  183. 

Davto  says  that  Clark  told  him  Myra  would 
be  hto  heir.    Record,  183,  184. 

*Now,  if  Davto  had  not  known  r*677 
and  ascertained  that  Myra  was  an  adulterous 
offspring,  incapable  bv  the  laws  of  Louisiana 
of  receiving  the  munificent  but  insane  bequests 
of  Clark,  and  that  her  claims  founded  on 
Clark's  latter  conduct  were  untenable,  how  can 
hto  treatment  of  Myra  be  viewed  in  any  other 
light  than  as  a  aluunelesa  abandonment  of  his 
solemn  trust  t 

If  Davto  suppressed  the  true  history  of  Myra 
with  a  oonviiilon  that  its  knowledge  would  be 
her  triumph,  words  could  not  be  found  ade- 
quate to  tne  denundatioa  of  hto  conduct.  But 
we  think  the  explanation  of  thto  conduct  to  to 
be  found  in  the  fact  that  Davto  knew  thto  un- 
fortunate offsprlnff  of  guiltT  parents  to  bs 
banned  and  barred  oy  the  pollnr  of  the  laws  of 
Louisiana,  and  that  to  acquaint  her  with  the  in- 
tantiona  of  Clark  towarda  her  would  be  to  lead 

set 
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her  !nto  endless  and  idle  litigation.  Neitlier 
Davis  nor  his  wife  attempts  to  explain  their 
conduct  in  keeping  Myra  ignorant  of  her  rights, 
if  they  believed  she  had  any.  And  if  her 
elaims  are  just,  the  conduct  of  Davis  is  directly 
Impeached  by  the  evidence  of  her  own  witness, 
Belle  Gliasse.  General  repute  called  her  the 
child  of  Davis.  See  the  evidence  of  Madame 
Despau,  Record,  165;  Caillaret,  Record,  160; 
Thiling,  Record,  834;  Coxe,  Record  337;  Bois 
Fontaine,  Record,  356;  Mrs.  Smith,  Record,  136. 

If,  aa  we  hereafter  propose  to  establish,  the 
Intercourse  between  Clark  and  her  mother  was 
illicit  at  all  times,  then  his  belief  as  to  his  pa- 
ternity amounts  to  nothing,  especially  when  It 
is  proved  that  she  does  not  resemble  Clark,  as 
did  Caroline  Barnes,  the  elder  child.  See  Coze's 
deposition.  Record,  336. 

Clark's  acknowle dements  should  have  been 
before  a  notary  and  two  witnesses.  Code  of 
1808,  p.  48,  art.  24-26. 

If  alimony  alone  is  sued  for,  such  informal 
acknowledgments  mi^t  be  sufRcient.  Code  of 
1808,  p.  50,  art.  31;  Ibid,  p.  154,  art.  45;  Ibid, 
p.  156,  art.  45. 

If  Myra  was  the  illegitimate  offspring  of 
Clark,  alimony  is  all  she  can  claim.  Code  of 
1806,  p.  156,  art.  46;  Ibid.  p.  48,  art.  28;  Ibid, 
p.  154,  art.  45. 

But  going  beyond  the  character  of  natural 
child,  Mrs.  Gaines  claims  to  be  the  child  of 
Clark  by  a  lawful  marriage  of  her  mother 
with  him.  And  In  considering  this  claim,  we 
first  examine  the  nature  and  effect  of  Clark's 
declarations,  which  are  said  to  prove  the  fact. 

Conceding,  ex  gratia,  that  in  1813,  by  the 
pretended  will  of  that  year,  Clark  attempted 
formally  to  declare  her  legitimate,  yet  how 
can  his  senuine  and  undotibted  will  of  1811 
be  reconciled  with  such  latter  attempt  t 

1811  Myra  was  five  vears  old,  and  living 
in  New  Orleans,  as  Clark  well  knew,  and  yet 
578*]  at  the  time  of  his  undertaking  a  *Bea 
voyage  he  executes  that  will,  wholly  pretermit- 
ting any  notice  of  Myra,  and  willing  all  his  es- 
tate to  his  mother. 

Why  did  he  overlook  MyraT  Was  he  the 
unprincipaled  father,  who  would  disinherit  his 
young  and  innocent  offspring  f  No,  he  was  not 
immindful  of  her  claims,  and  he  sought  to  pro- 
vide for  her  in  the  only  secret  and  stealthv 
mode  permitted  by  the  penal  laws  of  Loui- 
siana. 

He  executes  various  deeds  to  Belle  Chasse, 
De  la  Croix,  and  Davis,  on  blind  trust,  for 
Myra's  benefit,  thus  creating  no  legal  right  for 
Myra,  but  an  honorable  claim  on  the  conscien- 
ces of  these  friends  for  a  handsoms  property. 
See  their  depositions. 

Who  caa  believe  that  an  anxious  father 
would  thus  hazard  the  whole  property  de- 
signed for  bis  helpless  and  lawful  child  by 
bmid  eonildenoe  in  the  honor  of  human  beings, 
when  hf  will  or  deed  he  could  guard  her  rights 
tffsemJly  and  beyond  contingency  t 

Ws  dsry  and  challenge  any  satisfactory  ex- 
planatloB  of  these  acts,  consistent  witn  the 
cSaim  of  Mrs.  Gaines.  But  if,  as  we  allege, 
Clark  knew  her  to  be  the  adulterine  offspring 
of  Madame  de  Grange  by  him,  then  his  coh- 
duct  can  well  be  understood.  For,  by  the  laws 
of  Louisiana,  an  adulterous  offspring  can  re- 
eeive  from  its  parent  nothing  out  alimony, 
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cither  in  the  shape  of  donations  inter  vivor  or 
causa  mortis.    Code  of   1808,   p.  212,  art.   17. 

This  statutory  interdict,  then  was  the  cause 
of  Clark's  making  his  will  of  181 1,  and  creat- 
ing blind  trusts  for  the  benefit  of  Myra. 

But  there  are  other  acts  of  Clark  which  ffo 
to  destroy  his  later  attempt  to  effaoe  the  stain 
on  Myra's  birth,  such  as  the  secrecy  with  which 
her  birth  was  guarded,  and  the  haste  with 
which  he  tore  the  tender  infant  from  her 
mother's  breast;  his  never  suffering  this  child 
to  dwell  under  his  roof;  and,  lastly,  his  at- 
tempt, after  his  pretended  marriage  with  the 
motner  of  Myra,  to  marry  Miss .  See  dep- 
osition of  Madame  Despau. 

These  acts  of  Clark,  when  arrayed  against 
the  will  of  1813,  If  it  were  here  in  court,  sub- 
scribed by  his  hand,  would  speak  the  truth 
with  a  power  and  eloquence  which  no  after- 
conduct  of  his  could  resist. 

The  truth  is,  that  the  inconsistent  will  of 
1813  arose  from  the  increase  of  affection  for 
his  natural  child,  who  daily  fastened  on  his 
heart,  as  proved  by  her  own  witnesses,  and  in 
the  infatuation  of  his  love  he  madly  conceiv€Kl 
the  purpose  of  making  a  will  declaring  her  his 
lawful  child  and  universal  lenitee. 

This  pious  fraud  was  frankly  avowed  to  his 
bosom  friend,  the  Chevalier  de  la  Croix.  See 
his  deposition. 

*But,  doubtless,  as  he  dwelt  more  [*579 
upon  the  moral  crime  of  perpetrating  this 
fraud  on  society,  and  on  the  truth,  he  tore  that 
will  with  his  own  hands,  and  hence  its  non- 
appearance, thoueh,  in  the  delirium  of  fever, 
he  murmured  of  it  as  still  existing. 

Then  we  assert  that  Clark's  acts  and  conduct 
are  the  strongest  witnesses  against  the  claim 
of  Mrs.  Gaines  as  his  heir  at  law. 

Let  us  see  if  the  mother  of  Mrs.  Gaines  has 
not  also  testified  against  his  pretended  mar- 
riage. 

If  she  was  Clark's  wife,  as  pretended,  she 
afterwards  committed  rank  bigamy  In  marry- 
ing Gardette,  living  Clark.  See  Cole's  ca- 
dence, and  the  marriage  certificate. 

Na^,  she  told  Coxe,  that,  so  far  from  being 
married  to  Clark,  she  had  only  his  promise  to 
marry. 

Then  both  Clark  and  his  pretended  wife 
have  testified  against  their  intermarriage,  and 
if  they  so  testify,  who  is  the  witness  to  out- 
weigh themt  Auulame  Despau  is  the  solitarv 
witness  to  the  marriage — a  sister  of  Myra% 
mother. 

Madame  Despau  impeaches  herself  by  show- 
ing her  privity  with  the  marriages  of  her  sister 
to  both  Clark  and  Gardette,  and  her  reasons 
are  fiimsy  for  a  justification.  Record,  p.  604. 
It  was  rash  enough  for  her  to  stand  by,  in  the 
lifetime  of  Jerome  De  Grange,  the  first  husband 
of  her  sister,  and  see  that  sister  marry  Clark, 
with  nothing  to  shield  her  from  bigamy  but 
the  statement  of  Gardette,  that,  to  his  knowl- 
edge, De  Grange  had  a  prior  living  wife. 

All  this,  as  stated  by  her,  is  bad  enouj^h;  hot 
her  inconsistency  about  De  Grange  twice  fiy- 
ing,  her  attempt  to  palm  off  Caroline  Barnes  as 
the  child  of  De  Grange,  her  statement  that  the 
visit  of  herself  and  sister  in  1803  was  to  hunt 
up  the  records  at  the  North  of  De  GraDg^'s 
prior  marris^  wWs  Coxe  prove?  ikhX  tneif 
visit  was  in  1802,  and  that  In  thai  irear  her  sis- 
Howard  %• 
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ter.  In  Philadelphfa,  gave  birth  to  OaroUne,  at 
which  time  De  Grange  was  absent  in  Europe- 
til  these  things  taint  and  condemn  this  witness, 
and  her  unsupported  testimony  to  this  factum 
of  marriage  must  fall. 

No  one  can  doubt,  on  these  facts,  that,  so 
far  from  Madame  De  Grange  and  Clark  going 
to  Philadelphia  to  hunt  up  records  and  have  a 
marriage,  tiiey  went  there  to  shroud  from  the 
mje  of  observation  the  birth  of  Caroline,  the 
lirat  fruit  of  an  adulterous  intercourse  between 
Olark  and  the  mother  of  Myra. 

If  Madame  Despnu  be  falsa  in  uno,  falsa  est 

in  omnibus.     See  The  Santissima  Trinidad,  7 

"Wheaton,   283.    Madame   Despau   is   the   uni- 

TOTsal  marriage  witness  of  her  sister,  who,  on 

lier  own  evidence,  had  three  husbands,  all  liv- 

580*]  ing  at  *tlie  same  time;  first,  De  Grange, 

then  Clark,  and  then  Gardettc.     She  says  that 

while  in  Philadelphia,  on  the  occasion  of  a  visit, 

•oroe  years  after  the  marriage  of  Clark,  her 

sister  married  Mr.  Gardotte,  because  she  was 

told,  in   the  presence  of  Madame  Despau,  by 

Coxe   and  Smythe,  a   lawyer,  that  her  sister 

eould  not  prove  her  marriage  to  Clark.    Record, 

164. 

Where,  we  ask,  was  her  own  proof?  Where 
Mr.  Dorvier,  the  other  witness  stated  by  her  to 
Clark's  marriage?  But  where  was  her  sense 
of  virtue,  that  would  suffer  her  to  stand  by  and 
WiO  her  sister  marry  Gardette,  living  Clark? 
And  this  bigamy  with  Gardette  is  perpetrated 
and  connived  at  by  two  sisters  who  had  warred 
against  the  bigamy  of  De  Grange,  as  the  com- 
plainant alleges. 

If  we  believe  Madame  Despau,  she  and  her 
sister,  Madame  De  Grange,  had,  in  1808,  to 
abandon  all  hope  of  proving  a  splendid  mar- 
riage with  Clark,  which  the  child  of  that  pre- 
tended marria^  expects  now  to  prove,  after 
the  lapse  of  thirty -nine  years.  Madame  Despau 
says  that  her  sister  ZuUne  had  two  children  by 
De  Grange.  Record,  164  and  166.  Yet  an- 
other sister,  Caillaret,  says  no  child  was  bom 
of  that  union.  Record,  293.  And  afterwards 
Madame  Despau,  in  a  subsequent  deposition, 
shifts  her  evidence  on  this  point  and  conforms 
it  to  Madame  Caillaret 's  statement.  But  es- 
tablish the  factum  of  an  intermarriage  between 
Clark  and  the  mother  of  Mvra,  which  cannot 
be,  yet  that  mother  was  airesidy  the  lawful 
wife  of  Jerome  De  Grange,  who  was  then  and 
afterwards  alive.  This  prior  marriage  of  Zuline 
to  De  Grange  is  proved  by  Mrs.  Gaines's  own 
witnesses,  Madame  Despau  and  Madame  Cailla- 
ret, in  1790.  How  then  could  Madame  De 
Grange  contract  marriage  with  Clark  in  1803, 
unless  De  Grange  was  dead,  which  is  not  pre- 
tended? Because  it  is  said  De  Grange's,  mar- 
riage with  Zuline  was  null,  by  reason  of  his 
having  a  prior  wife  alive  in  1796.  Where  is 
the  proof  of  this  allegation? 

There  are  but  three  attempts  to  prove  this  al- 
legation in  the  record,  viz.:  First,  the  hear- 
say of  Gardette,  that  he  knew  De  Grange  had 
a  prior  living  wife.  This  hearsay  is  no  evi- 
dence against  us,  as  we  have  no  claims  under 
Gardette. 

Second,  that  a  report  was  current  in  New 
Orleans  that  a  woman  came  there  claiming  to 
be  the  wife  of  De  Grange.  But  where  she 
came  from,  or  where  ghe  went,  no  one  knows. 


and  common  report  is  no  evldenee  of  sueh  8 
Tact.    Mima  Queen's  Case,  7  Cranch,  290. 

Third,  the  confessions  of  De  Grange  that 
his  marriage  with  Zuline  was  void  by  reason  of 
his  prior  marriage. 

To  this  we  answer,  that  these  confessions  are 
as  much  hearsay  when  brought  against  us,  as 
Gardette's  statements  were;  for  *we  do  [*581 
not  claim  under  De  Grange,  and  to  let  his  un- 
sworn statements  go  in  evidence  against  us 
would  be  to  make  our  rights  depend  upon  his 
ex  parte  statements,  without  any  means  or  op- 
portunity to  us  of  testing  their  truth  or  false- 
hood.   Morgan  v.  Yarborough,  11   La.  R.  76. 

We  have  spoken  of  but  three  attempts  to 
prove  De  Grange  a  bigamist,  for  we  will  not 
even  call  the  failure  to  prove  him  so  by  record 
proof  an  attempt. 

On  the  face  of  complainants'  bill,  it  appears 
that  the  defendant,  Patterson,  elaims  under  the 
will  duly  probated,  and  dated  1811.  And  Pat- 
terson, being  a  third  possessor,  cannot  be 
ousted  until  she  has  discussed,  that  is  im- 
peached, the  will  of  1811,  by  proceeding 
against  the  legatees  therein.  Hodder  v.  Shep- 
herd, 1  La.  R.  607;  Code  of  1808,  p.  214,  art. 
26;  Ibid.  p.  216,  art.  37-39.  She  ought  to 
have  sued  to  discuss  that  will  in  four  years 
after  her  majority,  or  eight  years  at  farthest. 
2  Partidas,  1046;  1  Ibid.  384;  Constitution  of 
1812,  art.  4.  sec.  11. 

By  these  laws  she  was  barred  in  July,  1831, 
or  July,  1836,  at  farthest,  which  is  before  the 
bill  was  filed,  and  the  benefit  of  this  prescrip- 
tion appears  on  the  face  of  her  bill,  and  need 
not  be  pleaded. 

We  insist  that  the  title  of  Patterson  was  le- 
gally derived  under  the  will  of  1811,  and  that 
the  sales  were  all  regular  and  valid  in  every  re- 
spect. 

And  in  conclusion,  if  there  be  a  doubt  on 
this  whole  case,  it  should  inure  to  the  benefit 
of  bona  fide  purchasers,  whose  titles  ought  not 
to  be  overturned  in  a  case  like  this. 

For  Mrs.  Gaines,  personally,  ws  feel  every 
sympathy;  but  how  often  is  it  that  the  inno- 
cent offspring  is  made  to  suffer  for  the  acts  of 
the  parent!  And  if  ever  parents  deserved  con- 
demnation here  or  elsewhere,  these  parents 
have  deserved  it.  A  mother  who,  for  the 
world's  false  esteem,  would  discard  from  her 
maternal  breast  two  helpless  infants,  and  never 
again  look  upon  her  own  offspring — a  mother 
wno,  upon  the  case  made  by  her  own  daughter, 
stands  convicted  of  adultery  before  her  pre- 
tended marriage  with  Clark,  and  with  bigamy 
afterwards — such  a  mother  is  above  the  judg- 
ment of  human  tribunals.  And  what  shall  we 
say  of  the  conduct  of  Daniel  Clark,  if  Myra  be 
bis  lawful  child,  and  Madame  De  Grange  was 
his  lawful  wife?  Courting  another  woman 
while  his  wife  was  living,  and  at  his  death  for- 
getting that  she  had  been  his  wife,  although  he 
had,  as  pretended,  pronounced  her  blameless, 
participating  in  the  crime  of  separating  two  in- 
fants from  their  mother  to  save  the  paltry 
pride  of  that  mother — such  a  man,  if  the 
claims  of  this  lady  be  just,  should  be  consigned 
to  infamy  in  all  human  estimation.  Even  now, 
*the  web  of  destiny  hangs  around  this  [*ft8S 
unfortunate  but  innocent  offspring,  and  ths 
dreadful  past  cannot  be  recalled.  After  the 
lapse  of  forty  ^fes^ca,  t\)A  a\»L  ^V  \.roN}fei  ^i^^s«A 
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upon  thit  ^ark  And  adulterous  Intrigue,  re  veal - 
tog  all  its  deformity  on  the  highest  judicial 
reoords,  and  showinv  the  vanitj  of  Clark's 
latter  attempts  to  efface  the  stain,  if  it  could 
be  called  a  stain,  which  his  own  wild  passions 
had  placed  upon  his  ohiM  at  her  birth. 

The  Reporter  is  compelled  to  omit  the  argu- 
ments of  Mr.  Johnson  and  BCr.  Jones,  the  ooun- 
sel  for  Osines  and  wife,  as  their  insertion 
would  make  the  report  of  this  case  too  long. 

Mr.  Justice  Wayne  deliTered  the  opinion  of 
the  court: 

The  history  of  this  case  will  be  found  in  the 
report  of  the  case  of  Gaines  ▼.  Retf  and  Ohew, 
in  2  Howard,  619. 

This  Is  the  fourth  time  that  the  cause  has 
been  before  this  court.  Its  decision,  in  each 
instance  hitherto,  has  been  in  favor  of  the 
complainants. 

The  third  time,  it  was  brought  here  upon 
points  upon  whidi  the  judges  in  the  Circuit 
Court  were  divided  in  their  opinions.  They 
arose  upon  the  arguments  of  demurrers,  filed 
by  several  of  the  defendants. 

It  was  said  there  was  a  want  of  equity  in  the 
bill;  that  there  was  a  complete  remedv  at  law; 
that  the  bill  was  multifarious  and  that  there 
was  a  misjoinder  of  parties;  that  the  will  of 
1813,  upon  which  the  complainants  relied  for 
recovery,  had  not  been  admitted  to  probate; 
and  that  if  the  complainants  relied  upon  Mrs. 
Gaines  being  the  forced  heir  of  Daniel  Clark, 
whatever  that  right  might  be,  it  was  recovera- 
ble at  law. 

Upon  the  argument  of  the  demurrers,  three 
points  were  made  upon  which  the  Judges  could 
not  agree,  and  they  were  eertified  to  this  oourt 
for  its  decision. 

Those  points  were: 

1st.  Was  the  bill  multifarious,  and  have  the 
complainants  a  right  to  sue  the  defendants 
jointly  in  this  caseT 

2d.  Whether  the  oourt  eouM  entertain  ju- 
risdiction of  the  cause,  without  probMw  of  the 
will  set  up  by  the  complainants,  which  thev 
charge  to  nave  been  destroyed  and  suppressed. 

3d.  Has  the  oourt  jurisdiction  of  this  cause, 
or  does  it  belong  exclusively  to  a  court  of  law  T 

On  the  first  point,  this  court,  for  reasons 
which  are  as  satisfactory  to  us  as  they  were  to 
the  judges  who  then  heard  the  argument,  de- 
cided that  the  bill  was  not  multifarious;  that 
there  was  no  misjoinder,  excepting  that  the 
purchasers  of  the  property  of  Daniel  CSark  had 
no  interest  in  the  rendition  of  the  accounts  by 
the  executors,  under  the  will  of  1811,  nor  any 
58S*1  with  what  *might  be  the  interest  of 
Caroline  Barnes  in  the  will  of  1813;  that  those 
particulars  ought  not  to  be  connected  with  the 
general  object  of  the  bill,  but  that  it  could  be 
so  amended,  in  both  respects,  in  the  Circuit 
Court,  as  to  avoid  the  exceptions. 

Upon  the  second  point,  this  oourt,  upon  a 
full  review  of  the  authoritiee,  came  to  this 
eondusion — that  both  the  general  and  local 
law  require  the  will  of  1813  to  be  proved  in  the 
Court  of  Probates  before  any  title  can  be  set 
up  under  it;  but  that  this  result  did  not  au- 
thorise a  negative  answer  to  the  second  point. 

The  court  said,  that,  under  the  circumstances 
•f  the  case,  the  complainants  were  sntiUed  to 
full  and  explidt  anawars  from  tba  defendants 
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in  regard  to  tlie  willB  of  1813  and  1811,  and 
that  such  answers,  beiuff  obtained,  might  be 
used  as  evldenee  before  uie  Court  of  Probate*. 
to  establish  the  will  of  1811^  and  to  revoke  that 
of  1811.  The  answer  was  pertfaient  to  the  in- 
quiry, and  nothing  beyond  it.  We  have  ad- 
verted to  it  to  show  that  the  decree  of  the  C^- 
enit  Court  now  under  consideration  has  no 
connection  with  the  will  of  1813  and  that  it 
was  made  by  that  court  under  the  answer  given 
by  the  court  to  the  third  point. 
^  The  third  point  was.  Has  the  court  jurisdie- 
tion  of  the  cause,  or  does  it  belong  exclusiTe- 
ly  to  a  court  of  lawT 

This  point  involved  the  jurisdiction  of  thr 
court  in  every  aspect  in  which  the  bill  could 
be  viewed.  So  the  court  considered  it.  The 
claim  made  in  the  bill  for  Mrs.  Gaines  did  not 
rest  alone  upon  the  alleged  will  of  1813,  but 
also  upon  the  allegation  that  she  was  the  legi- 
timate child  of  Daniel  Clark,  and  under  the  law 
of  Louisiana,  was  his  forced  heir.  The  court 
said,  The  complainants  in  prosecuting  their 
rights  upon  the  ground  of  Mrs.  Gaines  being 
the  heir  at  law,  no  probate  of  the  will  of  1813 
will  be  required.  They  must  rest  upon  tha 
heirship  of  Mrs.  Gaines,  the  fraud  charged 
upon  the  executors  to  the  will  of  1811,  and 
notice  of  such  fraud  by  the  purchasers.  In  this 
form  of  procedure,  the  will  of  1811  is  brought 
before  the  court  collaterally.  It  is  not  an  ac- 
tion of  nullity,  but  a  proceeding  which  may  en- 
able the  court  to  give  proper  relief  without  de- 
creeinff  the  revocation  of  the  will  of  1811." 

Such  were  the  answers  given  by  this  court 
to  the  points  which  had  been  certified  to  it 

The  Circuit  Court,  in  the  subsequent  trial  of 
the  cause  between  the  complainants  and  the 
appellant,  Mr.  Patterson,  has  decreed  that 
Mrs.  Gaines  is  the  forced  heir  of  Daniel  Clark, 
or  in^  other  words,  that,  being  his  legitimate 
child,  she  was  entitled,  under  the  laws  of 
Louisiana,  to  her  l^time  in  his  estate  at  the 
time  of  his  death. 

*This  decree  was  made  upon  the  [*584 
pleading  and  proofs  in  the  cause,  put  in  hj  the 
complainants  and  the  appellant,  Charles  Pat- 
terson. He  was  one  of  the  defendants  who  had 
not  demurred  to  the  bill.  Before  those  demur- 
rers had  been  filed,  Mr.  Patterson  had  filed  his 
answer,  by  his  counsel,  but  not  under  oath, 
having  availed  himself  of  the  waiver  in  this 
respect  tendered  to  the  defendants  by  the  com- 
plainants. To  that  answer  there  was  a  general 
replication.  The  parties  having  introduced 
their  proofs,  the  case  was  regularly  in  order 
for  a  hearing.  It  was  heard  at  the  earnest  de- 
sire of  both  parties.  No  suggestion  was  made 
in  the  Circuit  Court  below,  that  it  would  direct 
an  issue  to  be  made  for  the  trial  of  the  legiti- 
macv  of  Mrs.  Gaines  by  a  jury.  No  such  desire 
has  been  expressed  by  the  counsel  of  the  appel- 
lant in  this  oourt,  though  it  was  intimated  that 
it  ought  to  have  been  done.  We  do  not  think 
it  an  occasion  for  such  a  course  to  be  pursued. 

The  practice  of  granting  issues  is  limited  to 
cases  in  which  the  court,  in  the  fair  exercise  of 
Its  discretion,  considers  that  justice  will  best  be 
obtained  by  that  course.  Discretion,  we  mean, 
as  it  is  guided  by  what  has  been  the  practice 
of  courts  of  chancery.  Gardner  t.  Gardner, 
22  Wendell,  026;  Drayton  ▼•  Logan,  Harp.  Eq. 
67}  6  Paige,  4^,  601. 
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Ib  the  Engltsb  ehanoerj,  ezeept  In  the  case 
9i  an  heir  at  law  or  of  a  rector  or  Ticar,  H  is 
■ot  a  matter  of  right.  In  the  American  courts 
of  equity  we  know  of  no  practice  establishing 
mn  bsue  as  a  matter  of  right.  In  Virginia  and 
others  of  our  States,  the  heir's  right  to  an  issue 
is  given  by  statute.  As  the  English  chancery, 
in  the  exceptions  mentioned  as  a  matter  of 
right,  has  allowed  them,  upon  the  ground  that 
the  common  law  'invests  a  party  (Uling  a  par- 
ticular situation  with  certam  r&hts,  of  which 
it  is  the  object  of  the  suit  to  &vest  him,  we 
presume  that  where,  by  operation  of  the  law,  in 
either  of  the  States,  particular  persons  have  an 
interest  in  the  property  of  an  ancestor,  what- 
ever might  be  the  evidence  in  favor  of  the  au- 
thenticity and  genuineness  of  the  will,  if  the 
heirs  at  law  object  to  its  beinff  done,  the  court 
will  not  esUblish  the  will,  witnout  the  opinion 
of  a  jury  upon  a  devistavit  vel  non." 

We  have  recurred  to  what  has  been  hitherto 
decided  in  this  cause  concerning  jurisdiction, 
to  prevent  hereafter,  in  the  further  progress  of 
it  against  any  of  the  defendants,  any  doubt 
about  it;  and  that  the  principles  upon  which 
this  court  has  asserted  it  miffht  be  oetter  un- 
derstood than  they  seem  to  have  been  at  the 
bar.    The  Circuit  Court,  in  rendering  its  decree, 
onderstood  it  perfectly.    We  have  been  partic- 
ular, too,  in  repeating  what  was  decided  by 
this  court  in  2  Howard,  619,  because  it  compre- 
hends the  subject  matter  upon  which  the  juris- 
685*]  diction  *of  the  court  was  affirmed,  and 
covered  all  who  were  parties,  with  the  excep- 
tions mentioned,  and  their  obligations  to  an- 
swer, either  jointly  or  separately,  the  bill  as 
they  pleased ;  thouffh  the  whole  of  them,  or  any 
lesser  number,  might  have  a  common  defense. 
The  object  beinff  that  a  final  decree  might  be 
made  between  the  complainants  and  each  de- 
fendant, provided  the  interest  or  property  upon 
which  the  decree  is  to  attach  was  a  part  of  the 
property  of  Daniel  Clark  and  now  separate  in 
each  defendant  who  might  answer  separately, 
or  in  any  two  or  more  of  them  who  might  do  so 
Jointly.    Or  if  the  defendants    as  thev  had  a 
light  to  do — except  such  of  them  as  have  al- 
ready chosen  not  to  answer  conjointly,  and 
have  answered  separately — should  make  a  com- 
mon answer,  that  the  decree  between  the  parties 
might  be  common  to  all,  and  attach  upon  the 
property  of  Daniel  Clark  in  their  hands,  if  the 
complainants  make  out  the  right  of  Mrs.  Gaines, 
as  forced  heir  of  Daniel  Clark.    Thb  disposes 
of  the  question  of  jurisdiction,  and  of  the  sug- 
gestion made  iu  the  course  of  the  argument  of 
the  cause   here,  though  not  stronglv   insisted 
upon,  that  the  jurisdiction  or  practice  of  the 
court  did  not  permit  a  separate  decree  against 
Mr.  Patterson,  or  any  other  defendant  in  the 
cause.    If  the  decree  against  any  of  the  defend- 
ants determines  the  character  of  the  subject 
matter  or  property  for  which  he  is  sued«  mak- 
ing it  a  part  of  what  shall  be  the  aggregate 
£rom  which  the  complainants'  interest  is  to  be 
calculated,  it   is   a  final   decree,   and   perfect 
against  the  defendant,  though  it  may  require 
the  confirmation  of  a  further  order  of  the  court 
before  it  can  be  acted  upon;  as  in  cases  of  fore- 
closure, or  where  a  fund  may  be  distributable 
among   a  particular   class  of   individuals,   or 
where  in  the  distribution  of  an  estate,  it  be- 
comes neoetsaiT  to  diiMt  a  mMtar  to  report 
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upon  its  kind  or  value,  etc.,  etc.,  of  which 
there  is  a  full  illustration  in  the  decree  given 
by  this  court  in  the  case  ot  Michoud  v.  Girod 
S  Howard,  543. 

The  cause  is  now  before  this  court  upon  the 
appeal  of  Mr.  Patterson. 

Tlie  argument  of  the  learned  counsel,  Messrs. 
Bient  and  May,  in  favor  of  the  reversal  of  the 
decree  may  be  condensed  as  follows: 

1.  There  is  no  circumstantial  evidence  in 
favor  of  the  marriage  between  the  mother  of 
Mrs.  Caines  and  Daniel  Clark. 

2.  The  testimony  of  Madame  Despau,  who 
declares  that  she  was  present  at  the  marriage, 
is  not  entitled  to  belief  on  many  accounts. 

3.  Mr.  Clark's  acknowledgments  that  Myra, 
Mrs.  Gaines,  was  his  lesitimate  child,  even  if 
admissible,  are  contradictory,  if  De  la  Croix 
has  spoken  the  truth,  as  he  spoke  differently 
*of  her  to  that  witness.  And  they  are  [*586 
intrinsicallv  overruled  bv  his  most  solemn  acts, 
in  stealthily  providing  for  her  by  blind  trusts, 
and  more  especially  by  the  will  of  1811. 

4.  Conceding,  exempli  gratia,  that  there  was 
a  factum  of  the  alleged  marriage,  still  there  is 
proof  of  the  marriage  of  the  mother  of  Mrs. 
Gaines  with  De  Grange,  and  no  legal  or  satis- 
factory proof  of  the  nullity  of  that  marriage; 
because  De  Grange's  confessions  that  he  had  a 
wife  alive  at  the  time  he  married  the  mother  of 
Mrs.  Gaines  are  not  evidence — particularly  not 
so  in  this  case,  as  the  appellant  does  not  claim 
the  property  for  which  he  is  sued  under  De 
Grange.  The  argument  of  counsel  upon  the 
point  of  a  previous  and  subsisting  marriage  was 
this:  There  is  direct  proof  of  a  marriage  be- 
tween Zuline  Carriere,  the  mother  of  Mrs. 
Gaines,  and  De  Grange.  To  annul  it,  there  is 
no  other  testimony  than  the  hearsay  of  De 
Grange's  confessions,  and  Gardette's  declara- 
tions, that,  when  De  Grange  married  ZuJine, 
he  was  then  a  married  man — ^that  it  was  a 
common  rumor  in  New  Orleans,  that  such  was 
the  fact — that  a  woman  calling  herself  Mrs. 
De  Grange,  and  claiming  to  be  the  wife  of  De 
Grange,  came  to  New  Orleans  in  pursuit  of 
him,  as  her  husband.  It  is  said,  if  she  did, 
her  assertions  were  equally  hearsay.  Reputa- 
tion in  New  Orleans  that  the  marriage  with 
Zuline  was  nidi  would  be  no  evidence  of  the 
fact.  Further,  it  is  said  the  attempt  to  prove 
De  Orange's  conviction  for  bigamy  is  a  failure. 
But  even  if  the  record  of  his  conviction  had 
been  produced,  which  was  not  done,  it  is  res 
inter  alios  acta,  and  could  not  be  admitted 
against  the  appellant,  who  does  not  claim 
under  De  Grange,  but  under  conveyances  from 
the  executors  to  the  will  of  1811. 

The  counsel  also  contend,  whether  they  are 
right  or  wrong  in  the  foregoing  positions  is  a 
matter  of  no  consequence,  except  as  showins 
the  historv  of  the  case,  and  tendinff  to  prevent 
further  litiaation,  because,  by  the  code  of 
Louisiana  ox  1808,  re-enacted  in  this  particular 
in  the  code  of  1826,  it  is  declared  that  a  person 
holding  property  bjr  sale  from  a  donee  of  an 
excessive  donation  is  only  liable  to  the  forced 
heir,  after  an  execution  first  had  against  the 
property  of  the  donee.  Under  both  codes,  too, 
the  third  possessors  are  only  liable  in  the  order 
of  their  purchases.  That  the  Iteitime  of  the 
forced  heir  is  not  to  he  recovered  in  the  specific 
property,  but  ia  the  vaulo  ol  the  l^gitiaie,  as  it 
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TDMj  be  ascertained  tinder  the  Louisiana  codes. 
For  these  last  positions,  counsel  rely  upon  the 
language  of  the  codes,  and  upon  the  case  of 
Hbdder  ▼.  Shepherd  et  a1.  1  La.  R.  605.  That 
was  a  ease  which  arose  under  the  code  of  1808, 
but  is  cited  in  the  new  code  as  a  judicial 
587*]  ^exposition  of  both  the  old  and  new 
code  in  this  respect.  It  is  said  that  this  case 
is  within  the  proyisions  of  the  code  under  the 
decision  just  cited,  as  Mary  Clark,  the  mother 
of  Daniel  Clark  and  grandmother  of  Mrs. 
Gaines,  aa  universal  legatee  of  her  son  by  the 
will  of  1811,  accepted  the  succession  of  his  es- 
tate as  the  law  of  Louisiana  required  it  to  be 
done.  That  her  power  of  attorney  to  the  ex- 
ecutors. Chew  and  Relf,  authorised  them  to 
makes  sales  of  the  property  of  Daniel  Clark  as 
the^  were  made,  and  gave  to  the  purchasers 
Talid  titles,  without  any  order  of  the  Probate 
Court,  or  any  judicial  sale,  being  necessary. 
That  the  purchasers  are  not  liable  to  be  sued 
at  all,  antll  the  forced  heir  exhausts  the  prop- 
erty, or,  in  other  words,  discusses  the  rights  or 
property  of  the  grandmother  in  her  son's  estate. 

The  statute  of  limitations,  it  was  also  said, 
barred  a  recovery  by  the  complainants. 

We  have  stated  more  particularly  than  we 
would  otherwise  have  done  the  arguments 
urged  by  the  counsel  of  the  appellant,  and  in 
the  strongest  way  in  which  they  were  present- 
ed. It  was  due  to  the  importance  of  the  case, 
to  the  interest  of  all  concerned  in  this  con- 
troversy, and  because  the  arguments  of  both 
of  the  counsel  command  our  respect.  Parts  of 
some  of  these  objections  have  our  acquiescence, 
others  Imve  not. 

Our  conclusions  relating  to  the  marriage  of 
the  mother  of  Mrs.  Gaines  to  her  father,  the 
lawfulness  of  the  marriage,  and  that  she  is  the 
legitimate  offspring  of  that  marriage,  differ 
from  all  that  has  l^en  urged  against  them. 

The  marriage,  the  legitimacy  of  Mrs.  Gaines, 
and  the  validity  of  the  sales  made  by  the  exec- 
utors, make  the  substance  of  this  case  put  in 
issue  by  the  pleadings.  Were  those  pleadings 
different  from  what  they  are,^  there  would  be 
enough  to  prove  the  marriage  and  the  le^ti- 
macy  of  Mrs.  Gaines.  But  as  the  pleading 
are,  we  cannot,  upon  the  evidence,  exclude 
such  conclusions. 

The  marriage  must  be  proved,  according  to 
what  would  be  proof  of  it  where  it  took  place. 
This  marriage  took  place  in  Pennsylvania,  at 
Philadelphia,  in  the  presence  of  a  witness  who 
says  she  was  present,  and  that  the  ceremony 
was  performed  by  a  Catholic  priest.  ''Mar- 
riage IS  a  civil  contract  in  Pennsylvania,  to  be 
completed  by  any  words  in  the  present  tense, 
without  regard  to  form."  Hants  ▼.  Sealy,  6 
Binney,  405.  "Marriage  is  to  be  decided  by 
the  laws  of  the  place  where  celebrated." 
Phillips  Y.  Greffg,  10  Watts,  168.  Every  in- 
tendment is  to  be  made  in  favor  of  legitimacy. 
Senser  v.  Bower,  1  Penn.  R.  453. 

The  bill  asserts  the  marriage,  Its  lawfulness, 
588*]  and  that  Mrs.  *Gaines  Is  the  issue  of 
the  marriage;  the  answer  is  a  denial  of  these 
allegations.  Tlie  plaintiffs  file  a  general  repli- 
cation. But  as  the  appellant  accepted  the 
waiver  offered  in  the  bill,  that  their  answers 
might  be  put  in  without  being  sworn  to,  and 
did  not  swear  to  his  answer,  he  is  not  entitled 
lo  hays  the  benefit  of  his  answer  as  a  denial  of 
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the  plaintiff's  case,  unless  the  denial  Is  eoiit;»> 
dieted  by  the  eridence  of  two  witnesses,  or  by 
one  and  corroborating  circumstances. 

In  the  case  of  The  Union  Bank  v.  Geary,  6 
Peters,  09,  this  eourt  said:  "Indeed,  we  are 
inclined  to  adopt  it  as  a  ffeneral  rule,  that  an 
answer  not  under  oath  is  to  be  considered 
merely  as  a  denial  of  the  allegations  of  the  bill, 
analogous  to  the  general  issue  at  law,  so  as  to 
put  the  complainant  to  the  proof  of  such  al- 
legations." In  Bartlett  v.  Gale,  4  Paige,  Oh. 
R.  503  the  Chancellor  says:  "But  where  an 
answer  on  oath  is  waived,  although,  as  a 
pleading,  the  complainant  may  avail  himself 
of  admissions  and  allegations  in  the  answer 
which  go  to  establish  the  case  made  by  the  bill, 
such  answer  is  not  evidence  in  favor  of  the  de- 
fendant for  any  purpose."  An  answer  is  al- 
ways under  oath,  unless  the  plaintiff  chooses 
to  dispense  with  it,  and  then  the  court  will 
order  the  answer  of  the  defendant  to  be  taken 
without  oath.  But  whether  the  answer  is  not 
sworn  to  by  the  order  of  the  court  when  the 
plaintiff  waives  It,  or  the  waiver  has  been 
voluntarily  accepted  bv  the  defendant,  it  is  not 
evidence  in  his  favor  for  any  purpose.  As  this 
court  said  in  5  Peters,  just  cited,  it  is  analo- 
gous to  the  general  issue  at  law,  and  a  single 
undiscredited  witness  will  be  sufficient  to  proTe 
the  al lections  in  the  bill  which  the  answer 
denies.  There  is  such  a  witness  in  this  case. 
We  do  not  intend,  however,  to  put  the  con 
elusion  to  which  we  have  come  respecting  the 
marriage  solely  upon  her  testimony.  It  Is  so 
strongly  corroborated  by  other  proofs  that  the 
answer  would  be  disproved  ii  it  had  been 
sworn  to. 

Madame  Despau  says:  "Daniel  Clark  was 
married  in  Philadelphia,  1803,  by  a  Catholie 
priest.  I  was  present  at  the  marria^.  One 
child  was  bom  of  this  marriage  to  wit  Myra 
Clark  (now  Mrs.  Gaines),  who  married  Wil- 
liam Wallace  Whitney,  son  of  (>eneral  T. 
Whitney,  of  the  State  of  New  York.  I  was 
present  at  her  birth,  and  knew  that  Mr.  Clark 
claimed  and  acknowledged  her  to  be  his  child. 
She  was  bom  in  1806.  I  neither  knew,  nor  had 
any  reason  to  believe,  any  other  child  besides 
Myra  was  bom  of  that  marriage."  The  wit- 
ness then  proceeds  to  relate  what  she  terms  the 
circumstances  of  the  marriage,  including  the 

Srevious  marriage  of  Zuline  Carriere  with  De 
I  range,  his  subsisting  marriage  when  he  mar- 
ried Zuline,  and  the  result  of  it,  when  that  fact 
had  been  discovered  *bpr  Zuline  and  her  [*588 
family.  This  witness  is  not  discredited  in  anv 
of  the  ways,  or  for  any  of  the  causes  which 
can  allowably  be  used  for  such  a  purpose.  She 
is  not  contradicted  by  any  witness. 

Marriage  may  be  proved  by  any  person  who 
was  present,  and  can  identify  the  parties.  St. 
Devereux  t.  M.  Dew  Church,  Burr.  8.  C  608; 
2  W.  Black.  145. 

If  the  marriage  were  in  a  foreign  country, 
proof  that  it  was  solemnized  in  the  manner 
usual  in  that  country  will  be  good  presumptiTa 
proof  that  it  was  a  valid  marriage.  Laoon  T. 
Higgins,  3  SUrk.  178. 

Marriage  by  a  person  habited  as  a  priest  and 
being  per  verba  de  presenti,  the  person  perform- 
ing the  ceremony  must  be  presumed  to  hare 
been  a  clergyman.  Box  v.  Brampton,  10  East, 
282. 
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Ib  what  waj  ii  the  attempt  made  to  leesen 
the  force  of  her  testimony  T  In  no  other  than 
by  n^^tire  declarations  of  other  persons  who 
new  Caark,  that  they  do  not  believe  he  was 
OTer  married,  and  by  the  witness  De  la  Croix, 
who  says — ^and  he  is  the  only  witness  who  says 
«>— that  Clark  spoke  to  him  of  Myra  as  his 
Batural  child.  A  hundred  snch  witnesses 
would  not  be  suflScient  to  impeach  the  testi- 
mony of  one  witness  swearins  poeitiyely  to  the 
fact  of  the  marriage.  And  allowing  that  Clark 
did  so  speak  to  De  la  Croix,  a  husband's  dec- 
larations of  the  illegitimacy  of  a  child  when 
the  marriaffe  has  been  so  proved  is  not  sufli- 
oioit  to  rebut  the  presumption  of  its  having 
been  lawfully  begotten,  until  the  presumption 
la  disproved  by  evidence  showing  the  want  of 
access  between  the  husband  and  wife.  Bury  Wk 
PhiUpot,  2  M.  &  K.  849. 

Onee  the  marriage  is  proved,  nothing  shall 
be  allowed  to  impugn  the  legitimacy  of  the  is- 
sue short  of  the  proof  of  facts  showing  it  to  be 
Impossible  that  the  husband  could  be  the  fa- 
ther. See  opinion  of  the  judges  in  Banbury 
Peerage  case  bv  Le  Marchant.  Access  is  pre- 
•ume^  unless  the  contrary  be  plainly  proved. 

But  all  the  other  witnesses,  some  of  whom 
were  more  in  Clark's  confidence  than  De  la 
Croix  was,  say  that  he  spoke  to  them  of  Myra 
as  his  legitimate  child,  calling  her  such. 

Pierre  Baron  Bois  Fontaine  declares  that 
Clark  treated  him  as  a  confidential  friend  in 
matters  relating  to  Myra  and  to  his  affairs  gen- 
erally; that  he  was  with  Clark  when  he  died. 
He  says  Clark  repeatedly  spoke  to  him  of  Myra 
as  his  legitimate  child.  Nearly  his  last  words 
were  about  her.  And  further,  he  spoke  of  her 
mother  with  great  respect,  and  frequently  told 
bim,  lifter  her  marriage  with  Gardette,  that  he 
BOO*]  would  have  made  his  'marriage  with 
ber  publie  if  that  barrier  had  not  been  made; 
but  that  she  was  blameless. 

Mrs.  Harriet  Smith  says:  ''Mr.  Clark  and 
my  late  husband,  Mr.  Huper,  were  intimate 
friends,  etc.  I  suckled  in  her  infancy  Mr. 
Clark's  daughter  Myra.  I  did  it  voluntarily, 
fai  consequence  of  her  having  suffered  from  the 
bired  nurses.  Mr.  Clark  considered  that  this 
Constituted  a  powerful  claim  on  his  gratitude 
and  friendship,  and  he  afterwards  gave  me  his 
eonfidence  respecting  her."  The  faiteresting 
said  truthful  narrative  of  this  witness  of  the  re- 
lations between  the  father  and  the  child,  from 
ber  birth  to  the  time  of  his  death,  and  his  fre- 
quent declarations  that  he  would  acknowledge 
ber  as  his  legitimate  diild,  must  make  strong 
impressions  upon  any  reader  of  it  that  she  was 
such.  Belle  Chasse,  the  intimate  and  confi- 
dential friend  of  Clarke  for  many  years,  and 
who  proved  himself,  as  the  facts  in  the  case 
abow,  worthv  of  that  relation,  says: '  "With 
much  reflection  and  deliberation,  Clark  spoke 
of  his  being  occupied  in  preparing  his  last  will. 
On  these  occasions,  in  the  most  impressive  and 
emphatio  manner,  he  spoke  of  Myra  as  the  ob- 
ject of  his  last  will,  and  that  he  should  in  it  de- 
clare her  to  be  his  legitimate  child  and  heiress 
of  an  his  estate." 

Madame  Oaillaret,  the  sister  of  Zuline,  sa^s 
aba  was  not  present  at  the  marriage  of  her  sis- 
ter with  Mr.  Clark,  'Imt  I  do  know  that  Clark 
made  proposals  of  marriage  with  my  sister. 
Mr.  darirs  proposab  of  marriage  were  made 


after  it  became  known  that  her  marriage  with 
Mr.  De  Grange  was  void,  from  the  fact  of  his 
having  then,  and  at  the  time  of  his  marrying 
her,  a  living  wife.  These  proposals  were  de- 
ferred beinff  accepted  until  the  record  proof  of 
De  Grange^i  previous  marriage  could  be  ob- 
tained, and  Zuline,  with  her  sister,  Madame 
Despau,  sailed  for  the  north  of  the  United 
States,  to  obtain  the  record  proof."  Thus  eon- 
firming  what  Madame  Despau  likewise  says  of 
Clark's  proposals  of  marriage:  "Mr.  Clark 
made  proposals  of  marriage  to  my  sister,  with 
the  knowledge  of  all  our  family.  It  was  con- 
sidered essential  first  to  obtain  record  proof  of 
De  Grange  having  a  living  wife  at  the  time  he 
married  my  sister,  to  obtain  which  from  the 
records  of  the  Catholic  church  in  New  York 
(where  Mr.  De  Grange's  prior  marriage  was 
celebrated),  we  sailed  for  that  dtv.  Mr.  Clark 
arrived  after  us.  We  heard  that  a  Mr.  Gar- 
dette, then  livixiff  in  Philadelphia,  was  one  of 
the  witnesses  oi  Mr.  De  Grange's  prior  mar- 
riage. We  proceeded  to  that  city,  and  found 
Mr.  Gardette.  He  answered,  that  he  had  been 
present  at  the  prior  marriage  of  De  Grange, 
and  that  he  afterwards  knew  De  Grange  and 
his  wife  by  this  marriage— that  this  wife  had 
sailed  for  France.  Mr.  Clark  then  said:  *Tou 
have  no  reason  any  longer  to  refuse  being 
*married  to  me.  It  will,  however,  be  [*501 
necessary  to  keep  our  marrisge  secret  till  I 
have  oftained  judicial  proof  of  the  nullity  of 
your  and  De  Grange's  marriage.'  Clark  and 
Zuline  were  then  married."  Madame  Despau 
then  relates  their  return  to  New  Orleans,  the 
prosecution  of  De  Grange  for  bigamy,  his  im- 
prisonment, escape,  and  flight  from  the  coun- 
try, without  his  having  ever  returned  to  Loui- 
siana again.  "All  this  happened  in  18021  not  a 
great  while  before  the  close  of  the  Spanish 
government  in  Louisiana.  Mr.  Clark  told  us 
that,  before  he  could  promulgate  his  marriage 
with  my  sister,  it  would  be  necessary  for  her  to 
bring  an  action  against  the  name  of  be  Grange. 
The  anticipated  change  of  government  caused 
delay;  but  at  length,  in  1806,  Messrs.  James 
Brown  and  Eligeas  Fromentin,  as  the  counsel 
of  my  sister,  brought  suit  iu?ainst  the  name  of 
Jerome  De  Grange,  in  the  Uty  Court  of  New 
Orleans." 

Now,  rejecting  all  that  Gardette  is  said  to 
have  said,  all  tluit  Madame  Despau  says  of  the 
prosecution  of  De  Grange  for  bi^my,  and  of 
the  appearance  of  a  female  in  New  Orleans 
claiming  De  Grange  for  her  husband,  as  not 
being  witliin  the  allowable  limits  of  hearsay 
testimony  in  a  question  of  pedigree,  the  con- 
curring ^stimony  of  two  witnesses  in  the  f  amilv 
as  to  lir.  Clark's  proposals  of  marriage  is  such 
a  corroboration  of  the  declaration  of  one  of 
them,  that  the  marriage  took  place  in  her  pres- 
ence, as  to  make  a  basis  broad  enough  to  re- 
ceive the  declarations  of  the  father,  and  his  af- 
fectionate treatment  of  his  child  from  her  birth 
to  his  death,  as  conclusive  of  his  marriage  with 
her  mother,  and  of  her  legitimacy.  Such  dec- 
larations, where  there  are  probable  groimds  of 
a  marriage,  are  the  best  proof  in  a  question  of 
pedigree.  Just  such — though  they  are  within 
what  is  termed  hearsay — as  experience  has 
shown  to  be  necessary,  in  cases  of  doubt,  to 
establish  conjugal  relations  and  the  legitimacy 
of  ebildren.    Such  dedarationa,  unlike  thoM 
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which  De  la  Crofx  says  Mr.  Clark  made  to  him, 
have  always  been  received  to  establish  the 
legitimacy  of  a  child,  with  or  without  proof  of 
marriage;  and  when  there  is  in  a  case  the  pos* 
Itive  t^timonv  of  one  wltneas  to  a  marriage, 
they  are  conclusive  proof  of  legitimacy. 

what  is  urged  against  such  a  conclusion  in 
this  caset 

The  conduct  of  the  parties  in  not  promulgat- 
ing their  marriape,  and  not  occupying  the  same 
house  upon  their  retnm  to  New  Orleans.  In 
eonnection  with  that  conduct,  the  testimony  of 
De  la  Croix,  that  Colonel  and  Mrs.  Davis,  who 
reared  Mrs.  Gaines  at  the  request  of  her  father, 
knew  nothing  of  this  marriage;  that  the  wit- 
nesses, Mr.  Coxe  and  Mr.  Hulhiss,  who  were 
for  a  long  time  the  intimates  of  Mr.  Clark — 
the  former  his  partner  in  business — swear,  to 
&•>*]  the  best  of  their  belief,  *that  he  never 
married.  And  the  subsequent  connection  with 
Gmrdette,  without  a  dissolution  of  the  marriage 
with  Mr.  Clark. 

The  first  is  a  good  objecti^  until  It  has  been 
reasonably  accounted  for.  We  do  not  mean  so 
accounted  for  as  to  make  it  proper,  but 
enough  so  to  separate  such  conduct  from  the 
suspicion  of  an  illicit  connection. 

Madame  Despau  declares,  when  the  marriage 
was  contracted  In  Philadelphia,  and  afterwards 
upon  their  arrival  in  New  Orleans,  that  Clark 
taid  the  marriage  could  not  be  disclosed  on  ac- 
count of  Zuline's  previous  marriage  with  De 
Grange;  that  legal  proof  must  be  obtained  of 
the  previous  marriage  of  De  Grange,  and  that 
an  action  would  have  to  be  brought  by  Zuline 
''against  his  name.**  This  Is  substantially  con- 
ftmed  by  Madame  Oaillaret,  In  her  statement 
of  the  proposals  for  a  marriage  by  Mr.  Clark, 
and  it  havlnff  been  deferred  for  the  reason 
jriven  by  lia£ime  Despau  for  its  concealment. 
U  is  confirmed  by  what  other  witnesses  say, 
as  well  as  Madame  Despau,  of  the  arrest  and 
imprisonment  of  De  Grange  for  bigamy,  to 
which  they  all  swear  as  within  their  own 
knowledge,  and  by  the  subsequent  proceedings 
In  the  cSty  Court  against  De  Grange*  Recoiti, 
808.  Connect  the  ^reoedinff  with  uie  mode  of 
proceeding  in  Louisiana  to  Impeach  a  marriage 
with  one  unable  to  contract  marriage,  its  exist- 
ing application  to  De  Granse,  and  what  might 
then  nave  been  Its  application  to  Mrs.  Clark  if 
her  marriage  in  Philaaelphia  had  been  disclosed 
before  a  sentence  of  the  nullity  of  her  marriage 
with  De  Grange  had  been  obtained,  and  we 
shall  have  facta  from  which  motives  for  con- 
cealment of  it  may  be  inferred  diverse  from  and 
stronger  than  the  usual  suspicion  of  Ita  having 
been  caused  by  an  Illicit  Intercourse.  It  was 
not  necessary  to  the  validity  of  the  marriage  In 
Philadelphia,  that  a  sentence  of  dissolution 
should  have  been  first  pronounced  in  Louisiana 
against  De  Granse.  Bv  the  law  of  the  latter, 
as  weU  as  by  the  law  of  Pennsylvania,  the  mar- 
riage with  De  Grange  was  void  from  the  be- 
l^nning.  A  void  marriage  Imposes  no  legal 
restraint  upon  the  party  imposed  upon  from 
oontracting  another,  though  prudence  and  de- 
Heacy  do,  until  the  fact  is  so  generally  known 
MM  not  to  be  a  matter  of  doubt,  or  until  it  has 
been  impeached  in  a  Judicial  proceeding,  where- 
etBT  that  may  2m  dona.  lu*.  Clark  probably 
te#fr  whtLt  we  bMtM  just  itatod  ooiMer&ing  the 
^Mitf  oi  hiM  mMrrUkffMi  bat  fMiihliyrlAia.ii4 


temper  as  his  character  has  been  disclosed  te 
this  record,  was  it  not  probable,  not  to  say  nat- 
ural, that  such  a  man,  anticipating  his  return 
to  Louisiana,  would  resort  to  the  course  which 
was  pursued  to  keep  his  feelings  from  beinff 
wounded,  until  a  Judicial  sentence  had  restored 
*hi8  wife  to  the  unequivocal  condition  [*59S 
enjoyed  hy  her  before  the  imposition  of  De 
Grange  T  we  speak  of  the  fact,  and  not  of  iti 
propriety.  The  latter  has  not  our  approbation, 
but  we  recognize  what  all  of  us  know  to  be 
true,  that  concealment  is  as  frequently  the  ref' 
uge  of  error  as  It  is  of  crime,  and  that  men  of 
the  world  shun  more  than  anything  else  the 
exposure  of  their  follies,  more  especially  such 
as  the  world  may  think  to  be  so,  and  bearing 
upon  the  honor  of  the  most  delicate  relation 
which  a  man  can  form  in  life.  It  is  not  a  fic- 
tion, that  men  have  been  situated  as  Mr.  Clark 
was,  who  have  died  without  disclosing,  as  he 
did,  even  in  behalf  of  their  unoffending  chil- 
dren, such  a  relation,  and  that  women  have 
been  found  to  bear  It.  Such  reflections  would 
have  no  weight  with  us,  unconnected  with  the 
proof  that  there  is  In  this  case  of  the  marriage. 
But  we  think,  with  such  proof,  that  thev  are 
appropriate  to  repel  any  presumption  of  ulegi- 
timacy  in  this  Instance,  arising  from  the  eon* 
oealment  Of  the  marriage,  or  trom  the  parties 
to  it  not  havine  occupied  the  same  house.  The 
events  which  followed  embittered  the  rest  of 
this  father^  life,  and,  until  now,  have  deprived 
his  child  of  that  legitimate  standing  which  he 
was  most  anxious  to  give  her,  and  which  seeron 
to  have  pressed  most  heavily  upon  him  at  thi- 
hour  of  his  death.  Bois  Fontaine  Mys,  In  reply 
to  the  third  cross-interrogatory:  '^e  spoke  of 
her  mother  with  great  respect,  and  frequently 
told  me,  after  her  marriage  with  Gardette,  that 
he  would  have  made  his  marriage  with  her  pub- 
lic if  that  barrier  had  not  been  made,  and  fre- 
quently lamented  to  me  that  it  had  been  osadei 
but  that  she  was  blameless.  He  said  he  would 
never  give  Myra  a  stepmother.  When,  in  1818, 
he  communicated  to  me  that  he  was  making 
his  last  will,  he  showed  great  sensibility  as  to 
her  being  declared  legitimate  in  it.  While  I 
was  with  him  in  his  death-sickness,  and  even  at 
the  moment  he  expired,  he  was  in  perfect  pos- 
session of  his  senses,  and  no  parent  could  have 
manifested  mater  affection  than  he  did  for 
her.  Nearly  his  last  words  were  about  her,"  eta. 

Time  with  him  was  near  its  end,  and  the 
truth  was  told. 

De  la  Croix's  testimony,  in  the  particular  in 
which  it  is  relied  upon,  differs  from  that  of  all 
the  other  witnesses,  who  have  deposed  to  what 
Mr.  Clark  said  to  them,  repeatedly,  of  the  le- 
gitimacy of  his  child. 

We  regard  it  the  less,  for  notwithstanding 
his  intimacy  with  Mr.  Clark,  and  the  oonildenee 
which  he  had  In  De  la  Croix's  suitableness  to 
be  the  guardian  of  Myra,  he  says  Mr.  Clark 
never  spoke  to  him  about  her,  except  on  the 
occasion  when  he  was  asked  to  become  his  ex- 
ecutor and  her  tutor.  Record,  288,  284.  This 
declaration  to  De  la  Croix,  supposing  it  to  have 
*been  made  in  connection  with  the  oe-  [*504 
casion  when  he  says  it  was  made  by  Mr.  Clark, 
it  is  the  testimony  in  the  record  most  relied  up- 
on to  disprove  the  legitimacy  of  Mrs.  Qaines» 
\Bu^  \1  caxLiLOt  be  allowed  to  exceed  in  weii^ 
\  tkus  IttiWmon^  o\  w«ik«\  ^Mmk  ^^aasaes  wha 
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w«re  more  Intimate  with  Mr.  Clark  than  De  la 
Gniiz  was,  who— from  facts  in  Uie  cause  inde- 
pendently of  any  declarations  of  Uieirs — seems 
to  have  had  more  of  his  eonfidence,  and  to 
whom  Mr.  Clark  spoke  very  differently  of  the 
same  fact.  A  single  declaration,  directly  the 
rereirse  of  many  to  the  same  fact,  may  be  made 
In  such  a  manner,  by  the  same  person,  as  to 
disable  us  fnmi  oomins  to  a  conclusion  coinci- 
dent with  that  which  uie  many  assert.  But  if 
the  latter  are  associated  with  other  proofs  bear- 
ing upon  the  point  deriyed  from  other  persons, 
stronger  than  any  proofs  which  can  be  con- 
nected with  the  contradiction  of  thom,  we  have 
a  rule  to  guide  us  in  our  estimate  of  both,  mak- 
inff  the  many  prevail  over  the  one,  though  it 
might,  independently  of  all  other  proof  con- 
nected with  either,  bring  us  to  an  opposite  con- 
elusion.  The  testimony  of  De  la  Croix  cannot 
atand  the  test  of  this  rule.  Setting  aside  all 
that  the  other  witnesses  say  contrary  to  it, 
there  is  the  oath  of  one  witness  who  swears  to 
the  marriage,  which  raises  an  intendment  of 
legitimacy  m  the  offspring  conclusive  until  it 
has  been  disproved.  Against  such  a  rule,  sus- 
picions or  doubts  not  resting  upon  proofs  as 
■trons  as  the  proofs  of  the  marriage  must  not 
be  indulged.  But  for  a  brief  illustration  of  the 
rule,  let  us  take  the  case.  De  la  Croix  says 
Mr.  Clark  told  him,  upon  the  only  occasion  he 
ever  spoke  to  him  of  Myra,  that  she  was  his 
naturaJ  child.  Madame  Despau  says  she  was 
present  at  the  marriage  of  Mr.  Clark  to  the 
mother  of  Myra.  Bois  Fontaine  says  Mr. 
Clark  said  to  him,  speaking  of  the  mother  of 
Mrs.  Gaines,  that  he  would  have  made  his  mar- 
riage with  her  public,  but  for  her  subsequent 
connection  with  Gardette.  Now,  where  is  the 
weight  of  proof  t  Does  De  la  Croix's  testimony 
exceed  that  of  the  witness  who  swears  to  the 
marriage,  and  also  Clark's  declaration  to  Bois 
Fontaine  admittinji;  it?  The  contrary  declara- 
tions may  neutralize  each  other,  in  this  aspect 
of  the  case,  without  lessening  the  positive. 

In  such  a  ease,  we  have  not  a  choice  of  con- 
clusions, but  must  take  that  which  the  positive 
proves. 

Hitherto,  the  testimony  of  De  la  Croix  has 
been  treated  as  if  it  was  altogether  unexcep- 
tionable. It  is  not  sa  There  is  in  it  that  cold 
hardness  of  a  man  of  the  world,  unmindful  of 
the  relations  of  former  friendship  whilst  pro- 
fessing to  regard  them,  but  little  in  unison  with 
kindness,  and  not  at  all  so  with  the  seriousness 
of  exact  truth.  Such  men  will  not  swear  to 
695*]  *what  is  false,  but  they  may  speak  what 
is  not  true,  by  an  indifference  to  exactness  in 
what  they  do  say.  De  la  Croix's  testimony  is 
twice  in  the  record  taken  at  different  times,  and 
we  have  it  both  in  French  and  English.  No  in- 
justice is  done  him  by  translation.  They  are 
not  so  contradictory  of  each  other  as  to  justify 
of  themselves  any  charge  against  intentional 
veracity;  but  they  differ  in  particulars  about 
Myra,  as  well  as  of  other  persons,  so  as  to  make 
it  right  that  it  should,  as  a  whole,  be  received 
with  great  caution.  Besides,  for  there  must 
be  no  disguise  of  the  facts  which  brings  us  to 
our  eonelusion  concerning  his  testimony,  there 
is  upon  the  record  a  pecuniary  relation  be- 
tween himself  and  the  estate  of  Daniel  Clark, 
whieli,  nnexplained,  does  sot  leave  a  favorable 
impremioa  of  hJb  iapmrUtdit^  in  (Mi 


Again,  suppose  the  fact  of  legitima^  In  this 
case  had  been  placed  altogether  upon  the  evi* 
dence  of  Belle  Chasse  and  De  la  Croix,  that  of 
the  former  would  not  have  been  proof  of  ft. 
But  if  Belle  Chasse's  testimony  is  fortified  by 
that  of  others,  speaking  as  strongly  as  he  does 
of  Clark's  declarations  of  his  daughter's  legiti- 
macy, it  would  not  be  reasonable  to  discaid  it 
for  the  testimony  of  De  la  Oroix,  whidi  is  un- 
supported by  any  other  witness.  Is  the  con- 
clusion one  less  of  proof,  because  Colonel  and 
Mrs.  Davis,  who  reared  the  child  at  the  request 
of  her  father,  were  ignorant  of  his  marriage? 
because  Mr.  Coxe  and  Mr.  Hulings,  who  knew 
him  well,  say  that  they  knew  no  thins  of  Mr. 
Clark's  marriage,  the  two  last  declarmg  so  to 
the  best  of  their  belief?  All  of  this  is  negative 
testimony,  implying  ignorance  of  the  fact  of 
which  they  speaJc,  and  not  knowledge  of  it-na 
fact  susceptible  of  positive  proof,  or  of  proof 
by  facts  from  which  marriage  mar  be  inferred. 
The  rest  of  the  testimony  of  Mr.  Coxe,  Mr. 
Hulings,  and  De  la  Croix,  in  respect  to  the 
marriage,  is  excluded  from  our  consideration, 
from  not  being  within  the  rules  by  which  hear- 
say is  admissible  in  cases  of  pedigree.  Neither 
of  them  relate  anything  as  coming  from  the 
parents  of  Myra,  or  tlie  relations  on  either  side 
of  the  marriage.  The  onl^  point  in  which  the 
testimony  of  Mr.  Coxe  differs  from  that  of 
Madame  Despau  is  in  his  narrative  of  the  ar- 
rangement made  by  him,  at  the  request  of  Mr. 
Clark,  for  the  birth  of  Caroline,  now  Mrs. 
Barnes.  Madame  Despau  says  she  was  the 
child  of  De  Grange;  Mr.  Coxe,  that  Clark  told 
him  that  she  was  his  child.  These  declarations 
are  at  variance  with  each  other  as  to  the  faet» 
but  not  contradictory.  The  fact  may  be  as  one 
or  the  other  witness  has  related  it.  The  differ- 
ence, therefore,  does  not  at  all  discredit  Madame 
Despau.  But  the  ignorance  of  Colonel  and 
Mrs.  Davis  of  the  marriage,  in  connection  with 
the  arranranents  *which  were  made  by  [*59C 
them,  at  uie  request  of  its  father,  for  the  birth 
of  the  child,  and  the  father's  ^eat  confidence 
in  them  it  is  said,  is  extraordmary  and  unac- 
countable. But  is  it  not  equally  so,  that,  under 
such  circumstances,  he  should  not  have  com- 
municated to  them  the  reverse?  The  latter  is 
ordinarily  the  usual  confidence  between  the 
parties  upon  such  occasions,  and  when  it  is  not 
made,  an  inquiry  suggests  itself  at  once  why  it 
was  not  done.  Its  not  having  been  done  though 
extraordinary,  proves  nothing  either  one  way 
or  the  other;  the  mind  is  left  to  connect  other 
facts  with  it,  for  the  purpose  of  enabling  us  to 
conclude  what  inference  can  justly  be  made 
from  such  an  incident,  so  much  out  of  the  wav 
of  the  confidence  between  parties  upon  sucn 
occasions.  There  are  no  such  facts  in  this  case 
to  aid  such  an  objection.  There  are  facts  in- 
dependent of  it,  which  happened  afterwards, 
which  repel  it. 

The  witnesses  speak  of  the  extraordinary  af- 
fection manifested  by  Mr.  Clark  for  this  child 
— his  daily  visits,  parental  and  endearinff  fond- 
ness— his  costly  presents  and  manifested  pride 
in  her,  as  time  developed  her  mind  and  appear- 
ance— and  that  he  always  called  her  Myra 
Clark.  All  of  this  is  not  inconsistent  with 
what  men  of  generous  temper  will  and  should 
do  to  rapair  as  mueYi  aa  lYic)  «aTk/\tL  «a^  tsMwa 
their  indiw^Tetion  aa  \a  \Stais  XAx^^n  ^\  %  ^g^ 
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Bat  when  a  parent  does  it,  with  subsequent  dec- 
larations, made  over  and  over  again,  to  several 
persons,  of  a  child's  legitimacy,  they  may  well 
be  united  with  the  latter  to  remove  the  objec- 
tion, that  Mr.  Clark  had  not  mentioned  his 
marriage  to  Colonel  and  Mrs.  Davis.  Besides, 
let  it  be  remembered  that  the  evidenee  shows, 
up  to  that  time,  he  had  mentioned  his  marriage 
to  no  one.  Madame  Despau,  his  wife,  and  him- 
self only  knew  the  secret,  and  his  influence 
over  them  made  it  his  own,  until  ttiey  could 
speak  free  from  the  apprehensions  ezdted  in 
them  bv  the  declaration,  that  the  marriaf;e  was 
not  to  be  disclosed  until  the  marriace  with  De 
Orange  had  been  judicially  annulled.  He  was 
a  man  of  no  ordinary  character  or  influence 
upon  those  who  were  about  him.  His  natural 
fitness  to  control  became  habitual,  as  his  wealth 
and  standing  increased,  and  it  was  exercised 
and  involuntarily  yielded  to  by  all  who  asso- 
elated  or  who  were  in  businesa  with  him.  He 
was  a  man  of  high  qualities,  but  of  no  rigor  or 
virtue  or  self-control;  energetic,  enterprising, 
courageous,  aflTectionate  and  generous,  but  wlUi 
a  pride  which  had  yielded  to  no  mortification 
until  his  affection  subdued  it  to  a  sense  of  jus- 
tice in  behalf  of  his  child.  As  to  Mrs.  Clark's 
subsequent  connection  with  Gardette  whilst  she 
was  the  wife  of  Mr.  Clark,  considering  it  alone 
607*]  or  with  those  reasons  which  *have  been 
urged  against  the  fact  of  that  marriage,  our 
conclusion  is,  that,  inexcusable  as  her  conduct 
was,  there  Is  not  enough  to  make  the  fact  of 
the  marriage  with  Mr.  Clark  doubtfuL  Dis- 
carding^ from  our  oonsideration  altogether  the 
irritation  and  impositions  to  which  this  female 
had  been  subjected  from  her  eirlhood,  and  her 
well  founded  fears  of  the  fidelity  of  Mr.  Clark, 
and  admitting  she  was  very  deficient  in  her  ap- 
prehension of  the  sacredness  of  marriage,  how- 
ever much  it  may  expose  her  virtue  and  her 
affection  for  her  lawful  husband  to  conclusions 
against  both,  we  do  not  deem  it  to  be  a  fact 
strong  enough  to  set  aside  the  testimony  of  one 
witness  who  swears  positively  to  her  marriage 
with  Mr.  Clark,  all  the  corroborating  proof  of 
that  fact  in  the  case.  It  will  raise  a  suspicion 
against  the  marriage,  in  this  most  curious  and 
original  chapter  of  domestic  life,  not  easily  re- 
moved from  the  minds  of  those  who  indulge  it. 
But  we  cannot  permit  it  to  prevail  over  the 
legitimacy  of  her  child,  establisued,  as  we  think 
ourselves  obliged  to  say  it  has  been,  in  con- 
formity with  those  rules  of  evidence  which 
long  experience  and  the  wisdom  of  those  who 
have  gone  before  us  in  courts  of  equity  have 
deemed  the  best  to  ascertain,  in  cases  of  doubt, 
the  affinity  wad  blood  relationship  of  social 
life. 

But  it  is  still  said,  admitting  the  marriage 
with  Clark  to  have  taken  place  in  Piiiladelphia, 
that  Mrs.  Gaines  cannot  inherit  from  her  fa- 
ther, his  marriage  with  her  mother  being  void, 
on  account  of  her  previous  marriage  with  De 
Grange. 

This  will  depend  upon  the  marriage  with  De 
Orange  having  been  a  valid  marriage.  Or  upon 
its  being  void  for  one  of  those  causes  which 
disable  persons  from  contracting  marriage.  The 
burden  of  proof  in  such  a  case  is  not  upon  the 
party  asserting  the  validity  of  the  second  mar- 
riage, but  on  Uie  other,  who  asserts  its  invalid- 
ity on  account  of  the  validity  of  the  first.  Both 
67S 


are  affirmative  declarations.  Ei  ineumbit  pro- 
batio  qui  dicit,  non  qui  iiegat.  The  argument 
is,  the  marriage  with  De  Grange  stands  in  the 
way  of  any  right  of  Mrs.  Gaines  to  inherit  from 
her  father,  until  the  record  of  the  conviction  of 
De  Grange  for  bigamy  has  been  produced.  We 
do  not  understand  the  law  to  be  so.  A  bigamist 
may  be  proved  so,  in  a  civil  suit,  by  any  of 
those  facts  from  which  marriage  may  be  in- 
ferred. Reputation  of  marriage  is  not  enough, 
but  facts  from  which  it  may  l^  inferred  are  so. 
In  a  prosecution  for  the  offense,  there  must  be 
proof  of  an  actual  marriage.  The  confession  of 
the  bigamist  will  be  sufficient  in  a  civil  suit, 
when  made  under  circumstances  which  imply 
no  objection  to  it  as  a  confession.  De  Grange 
did  make  such  a  confession.  Madame  Ben- 
guerel  says,  in  answer  to  the  seventh  interro- 
gatory put  to  her:  "My  *husband  and  [*508 
myself  were  very  intimate  with  De  Grange,  and 
when  we  reproached  him  for  his  baseness  in 
imposing  upon  Zuline,  he  endeavored  to  excuse 
himself  by  saying,  that,  at  the  time  of  his  mar- 
rying her,  he  had  abandoned  his  lawful  wife, 
and  never  intended  to  see  her  again."  Record, 
212.  And  her  answer  to  the  cross-interrogatorv 
is:  "I  am  not  related  to  nor  connected  with 
the  defendants,  nor  with  either  of  them,  nor 
with  the  mother  of  the  said  Myra,  nor  am  I  in- 
terested at  all  in  this  suit  It  was  in  New  Or- 
leans where  I  obtained  my  information.  It  will 
be  seen  by  my  answers  how  I  knew  the  facts. 
I  was  well  acquainted  with  De  Grange  and  the 
said  Zuline,  and  I  knew  the  lawful  wife  of  the 
said  De  Grange,  whom  he  had  married  previous 
to  his  imposing  himself  in  marriage  upon  Zu- 
line." The  credit  of  this  witness  is  unassailed. 
Here,  then,  is  proof  enough  of  a  subsisting 
marriage  between  De  Grange  and  another  fe- 
male, when  he  married  Mrs.  Gaines's  mother, 
to  invalidate  the  latter. 

But  suppose  Madame  Benguerel  had  not 
given  such  testimony,  or  tliat  her  credit  had 
been  successfully  assailed;  what  would  then  be 
the  state  of  the  objection T  Just  this:  as  all 
the  other  witnesses  who  speak  of  the  prosecu- 
tion of  De  Grange  for  bigamy  speak  of  his  con- 
viction only  as  hearsay  or  common  report,  the 
defendant  cannot  call  upon  the  plaintiff  for 
record  proof  of  it,  without  placing  himself  in 
the  inconsistent  attitude  of  rejecting  the  hear- 
say to  be  proof  of  its  existence,  but  giving  to 
him  the  right  to  call  for  its  production.  The 
testimony  of  Madame  Benguerel  Mas  intro- 
duced by  the  plaintiffs  without  any  obligation 
upon  them  to  have  done  so.  It  establises  the 
fact  of  De  Grange's  previous  marriage,  for  all 
the  purposes  of  this  controvert.  The  denial, 
in  the  answer  of  the  defendant,  that  Mr.  Clark 
was  ever  married,  is  the  assertion  of  a  fact,  of 
which  the  defendant  cannot,  in  the  nature  of 
things,  have  positive  knowledge,  and  is  there- 
fore no  more  than  a  declaration  of  his  belief. 
One  witness,  therefore,  overrules  the  denial. 
But  there  is  no  force  in  this  objection  for  an- 
other reason.  When,  in  the  progress  of  a  anit 
in  equity,  a  question  of  pedigree  arises,  and 
there  is  proof  enough,  in  the  opinion  of  the 
court,  to  establish  the  marriage  of  the  ancestor, 
the  presumption  of  law  is,  that  a  child  of  the 
marria^  is  legitimate,  and  it  will  be  incumbent 
upon  him  who  denies  it  to  disprove  it,  though 
in  doing  ao  he  Biay  have  to  prove  a  negatiipob 
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Fnrtlier  upon  this  point,  the  record  of  De 
Grange's  conviction  cannot  be  called  for,  as 
there  is  proof  that  it  could  not  be  found  in 
the  proper  office  in  New  Orleans,  whers  it 
should  be.  The  complainants  do  not  rely  upon 
such  proof  to  establish  the  fact  that  De  Grange 
was  A  married  man  when  he  married  Zuline. 
599*]  *His  declaration  to  Madame  Benguerel 
associated  with  other  facts,  suOiciently  proves  it. 

Before  leaving  this  point,  however,  ws  will 
make  a  single  remark  upon  what  was  said  in 
the  argument^  that,  if  the  record  of  De  Grange's 
conviction  had  b^n  produced,  it  would  not 
have  been  competent  testimony,  from  its  being 
res  inter  alios  acta. 

The  general  rule  certainly  is,  that  a  person 
cannot  be  affected,  much  less  concluded,  by 
any  evidence,  decree,  or  judgment,  to  which 
he  was  not  actually,  or  in  consideration  of  law, 
privy.  But  the  general  rule  has  been  departed 
from  so  far  as  that  wherever  reputation  would 
be  admissible  evidence,  there  a  verdict  between 
strangers,  in  a  former  action,  is  evidence  also; 
such  as  in  cases  of  manorial  rights,  public 
rights  of  way,  inunemorial  cusUmi,  disputed 
boundary,  and  pedigrees.  Duchess  of  Kings- 
ton's case,  11  Howell,  SUte  Trials,  261;  Davies, 
Demandant,  Lowndes,  Tenant,  7  Scott,  N.  R. 
141;  Doe,  d.  Bacon,  v.  Brydges,  7  Scott,  833; 
Read  v.  Jackson,  per  Lawrence,  J.,  1  East,  356; 
Brisco  V.  Lomax,  8  Adol.  &  Ell.  108;  Evans  v. 
Rees,  10  Adol.  A  Ell.  16) ;  Biddulph  v.  Ather, 
2  WeL  23;  Tooker  v.  Duke  of  Beauford,  1 
Burr.  HO,  as  to  manorial  rights;  Brisco  v. 
Lomax,  8  Adol.  &  £11.  108,  as  to  disputed 
boundary;  Laybourn  v.  Crisp,  4  Mees.  &  Wels. 
320,  as  to  questions  of  immemorial  custom; 
Travers  v.  Challoner,  Gwill,  1237,  as  to  disputed 
modus  and  pedigree;  Carr  v.  Heaton,  GwilL 
1201.  In  Neat  &  Duke  of  Athol  v.  Wilding, 
Strange,  1167,  the  court  rejected  a  special  ver- 
dict in  a  former  suit,  the  defendants  not  hav- 
ing been  parties  to  that  suit,  which  was  of- 
fered to  prove  three  of  the  descents  which  were 
necessary  to  make  out  the  Duke's  pedigree. 
Mr.  Jn^ce  Wright  differed  from  the  major- 
ity of  the  judges  on  that  occasion,  and  in  Bui- 
ler's  N.  P.  4th  ed.  p.  233,  it  is  said  that  the 
opinion  of  that  learned  judge  was  generally  ap- 
proved, though  the  determination  by  the  rest 
of  the  court  was  contrary.  And  the  point  has 
been  since  repeatedly  ruled  in  conformity  with ' 
the  opinion  of  Mr.  Justice  Wright. 

But  it  may  be  said  that  the  real  fact  was  not 
what  our  conclusion  is  upon  this  point.  Let 
it  be  remembered  by  those  who  may  say  to, 
that  possibilities  are  the  enemies  of  truth,  in- 
dicating more  frequently  than  otherwise  the 
unpreparedness  of  a  mind  to  receive  it,  rather 
than  its  uncertainty.  They  have  no  standing 
in  the  law  asainst  a  violent  presumption,  which 
is  plena  probatio,  or  full  proof. 

Having  disposed  of  all  the  objections  which 
were  urged,  or  which  can  be  raised  upon  this 
reeord,  against  the  most  interesting  and  essen- 
tial fact  in  the  case  of  the  oompStinants,  we 
600*]  ^proceed  to  give  our  conclusions  upon 
the  legal  points  made  for  the  reversal  of  the 
decree  of  the  Circuit  Court. 

They  were,  that  a  suit  at  the  instance  of  a 
forced  heir  cannot  be  maintained  against  a  pur- 
ehaser,  until  the  donee's  property  has  been  dis- 
cussed. 
11  Ii.  eO.  17 


It  was  said  the  decree  was  not  finsL 

That  the  statute  of  limitations  barred  a  re 
oovery. 

And  last,  that  the  decree  directs  the  property 
for  which  the  defendant  is  sued  to  be  oonveyed 
and  surrendered  to  Mrs.  Gaines,  instead  of 
making  it  liable  as  a  portion  of  Daniel  Clark's 
estate,  out  of  which  the  forced  heir's  l^itime 
is  to  be  calculated. 

The  first  objection  would  prevail  against  the 
decree,  if  Mr.  Patterson's  was  such  a  purchase. 
It  is  not  so. 

The  defendant  is  the  alienee  of  the  pur- 
chasers who  bought  the  property  at  auction,  in 
the  year  1820,  from  the  executors  of  Mr.  Clark 
under  the  will  of  1811.    It  is  admitted  that  the 

£roperty  was  a  part  of  Mr.  Clark's  estate  when 
e  oied. 

These  sales  were  made  without  any  author- 
ity, judicial  or  otherwise.  They  were  made 
after  the  time  when,  by  the  law  of  Louisiana, 
the  relation  of  the  sellers  as  executors  had  ex- 
pired. Nor  can  it  be  said  they  were  legal  on 
account  of  the  power  of  attorney  given  to  Mr. 
Relf  and  ^Ir.  Chew  by  Mrs.  Clark,  the  mother 
and  universal  legatee  of  the  testator.  She 
could  give  no  power  to  the  executors  to  dis- 
pense with  the  law  prescribing  the  manner  for 
making  the  sale  of  a  succession.  Her  power 
of  attorney  was  not  of  itself,  nor  was  it  treat- 
ed by  the  executors,  to  make  for  her  a  legal  ac- 
ceptanee  of  the  succession.  It  was  neither 
an  express  nor  a  tacit  acceptance  of  the  suc- 
cession, casting  upon  her  the  responsibilities 
resulting  to  a  donee  of  a  succession  by  its  ac- 
ceptance. It  might  have  been  u^d  as  an  act 
done  by  her  from  which  her  intention  to  accept 
the  succession  might  have  been  inferred,  which 
would  have  been  a  lesal  acceptance.  But  it 
was  not  so  treated,  until  the  acceptance  was 
made  as  the  law  required  it  to  be,  every 
act  performed  under  it  by  the  attorneys  was 
void. 

The  power  was  also  ffiven  when  the  posses- 
sion of  the  estate  was  lawfully  in  the  execu- 
tors, for  the  purpose  of  enabling  them  to  dis- 
charge their  functions  according  to  law.  it 
could  not  invest  them  with  any  power,  either 
when  their  connection  with  the  estate  as  execu- 
tors existed,  or  afterwards,  to  sell  any  part  of 
it  in  a  way  not  permitted  by  the  law. 

One  of  the  executors,  Mr.  Relf,  received  let- 
ters testamentaiy  on  the  27th  of  Augiist,  1813. 
The  other,  Mr.  Chew,  on  the  21st  January, 
1814.  Without  delay,  on  the  same  day  that 
he  received  letters,  Mr.  Relf  applied  for  leave 
to  sell  the  movable  *and  immovable  [*601 
property  of  his  testator.  It  was  granted.  For 
reasons  stated  in  a  subsequent  application,  he 
applied  for  an  extension  of  the  order  as  to  the 
time  for  making  a  sale.  It  was  allowed,  with- 
out any  alteration  of  the  tunes  for  advertising 
the  property  he  wished  to  sell,  as  fixed  In  the 
first  oraer.  The  movable  effects  were  to  b€ 
adverUsed  ten  days.  The  slaves  and  other  im- 
movable effects  thirty  davs.  The  defendant 
depends  upon  these  orders  for  the  regularity  of 
the  sales  and  the  validity  of  the  purchase  made 
by  his  alienor.  Corrcjollas,  the  original  pur- 
chaser. The  sale  of  the  property  bought  by 
Correjollas  was  made  in  1820.  The  time  for 
makinff  the  sales,  according  to  the  order  of  the 
oourt»  had  passed  more  than  six  years.    The 
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time  within  which  the  exeeutora  could  act  as 
such  by  the  law  of  Louisiana  had  expired. 
They  had  neither  legal  nor  delegated  authority 
from  the  donee  of  the  estate,  recognized  as 
such  by  the  law  of  Louisiana,  to  make  the 
sale.  It  was  a  sale  without  judicial  order — a 
sale  in  disregard  of,  and  in  violation  of,  the 
law— one  which  the  law  of  Louisiana  makes 
absolutely  void.  If  considered  as  having  been 
made  under  the  orders  for  sale  given  by  the 
court,  it  is  also  absolutely  void.  It  is  neces- 
sary to  show,  in  all  cases  of  forced  sales,  mean- 
ing such  as  are  done  by  judicial  order — partic- 
ularly of  the  property  of  a  succession,  or  es- 
tate of  a  deceased  person — that  all  the  formali- 
ties of  the  law  have  been  strictly  complied  with, 
or  the  sale  will  be  annulled.  Delogny  v.  Smith, 
3  La.  R.  421;  Donaldson  v.  Hall,  7  N.  S.  113; 
Marsfield  v.  Comeaux,  7  N.  S.  185;  8  N.  S. 
246:  4  La.  R.  204;  11  Martin,  610,  676;  2  La. 
R.  328. 

Under  these  decisions,  and  the  view  which 
we  have  taken  of  this  point  of  the  case,  the 
fact  of  notice  by  the  purchasers,  and  bv  the 
defendant  from  them,  of  the  illegal  and  /raud- 
ulent  sale,  cannot  be  denied.  The  defendant 
knew,  from  the  titles  which  he  received  from 
the  purchaser,  Ck)rrejolla8,  and  from  that 
lK>ii£rht  bv  him  from  the  other  alienee  of  Cor- 
rejollas,  that  the  sales  had  been  made  by  Mr. 
Relf  and  Mr.  Chew  in  a  representative  char- 
acter, and  it  was  his  duty  to  inquire  if  they 
legally  tilled  it.  Not  having  done  so  he  has 
bought  in  his  own  wrong,  and  the  title  by 
which  he  claims  the  property  must  be  annul le;l. 
We  have  confined  our  remarks  strictly  to  the 
objection,  that  these  sales  were  made  by  the 
donee,  or  universal  heir  of  the  will,  without 
adducing  other  causes  found  in  the  proceedings 
of  the  executors,  of  which  this  record  is  but 
too  fruitful,  to  show  that  the  objection  has  no 
foundation  in  fact. 

Of  the  statute  of  limitations,  we  will  only 
•ay  that  the  statute  in  force  at  the  time  the  suit 
602 *J  is  brought  determines  the  *right  of  the 
party  to  sue  for  a  claim,  and  that  the  time  un-  ! 
der  that  in  force  when  this  suit  was  commenced  | 
had  not  expired.  We  ought,  though,  to  say, 
to  prevent  future  misapprehension,  tliat  it  is 
not  regularly  in  the  pleadinpr  f^f  this  cause. 

It  is  also  said  that  the  decree  of  the  Circuit 
Court  is  not  final,  in  the  sense  contemplated  by 
the  law,  to  give  to  this  court  appellate  jurisdic- 
tion. Indeed,  we  do  not  see  how  a  decree 
oould  be  more  so.  Nothing  is  left  open  be- 
tween the  parties;  it  embraces  the  pleadings  as 
well  as  the  proofs  in  the  cause,  and  directs  the 
property  held  by  the  defendant,  as  it  is  set 
forth  in  the  pleadings,  to  be  conveyed  and  sur- 
rendered to  Mrs  Games.  And  it  is  only  be- 
cause the  decree  is  subject  to  the  objection, 
that  the  legitime  of  Mrs.  Qaines  in  her  father's 
estate  is  to  be  calculated  out  of  the  whole  of 
it,  so  as  to  ascertain  and  preserve  distinct  from 
the  controversy  the  disposable  quantum  to 
which  the  donee  is  entitled  under  the  will  of 
1811,  that  we  shall  direct  it  to  be  reversed. 

Mrs.  Gaines,  at  the  forced  heir  of  her  father, 
is  entitled  to  such  a  portion  of  his  estate  as  he 
oould  not  deprive  her  of,  either  by  donations 
inter  vivoB  or  mortis  causa.    The  will  of  1811 
is  not  null  on  account  of  its  being  a  donation . 
exceeding  ibe  quantum  which  the  iaihei  ooxkld 
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legally  dispose  of,  but  is  only  reducible  to  that 
quantum. 

To  determine  the  reduction  to  which  the 
donation  in  the  will  of  1811  is  liable,  the  29th 
article  of  title  2d  of  donations  inter  vivos  %jki 
mortis  causa,  ch.  3,  sec.  2,  of  the  code  of  1808» 
gives  the  rule.  The  disiK)sable  quantum  in 
this  instance  would  be  one  fifth  of  the  aggre- 
gate of  the  property  of  the  decedent  in  Louisi- 
ana; the  l^itime  four  fifths.  Code  of  1808, 
212.  tit.  22. 

We  shall  direct  the  decree  of  the  court  below 
to  be  reversed,  and  adjudge  that  a  decree  shall 
be  made  m  the  said  couri,  in  this  suit,  declaring 
that  a  lawful  marriage  was  contracted  In  Phila- 
delphia, Pennsylvania,  between  Daniel  Clark 
and  Zuline  Carriere,  and  that  Myra  Clark,  now 
Myra  Gaines,  is  the  lawful  and  only  child  of 
that  marriage.  That  the  said  Myra  is  the  forced 
heir  of  her  father,  and  is  entitled  to  four  fifths 
of  his  estate,  after  the  excessive  donation  in  the 
will  of  1811  is  reduced  to  the  disposable  quan- 
tum which  the  father  could  legally  give  to 
others. 

That  the  property  described  in  the  answer  of 
the  defendant,  Mr.  Patterson,  is  a  part  of  the 
estate  of  Daniel  Clark  at  the  time  of  his  death, 
that  it  was  legally  sold  by  those  who  had  no 
right  or  authority  to  make  a  sale  of  it,  that  the 
titles  given  by  them  to  the  purchaser  and  by 
the  purchaser  to  the  defendant.  Air.  Patterson, 
including  those  given  ^y  the  buyer  •from  [*60S 
the  first  purchaser  to  Mr.  Patterson,  are  null 
and  void,  and  that  the  same  is  liable,  as  a  part 
of  the  estate  of  Daniel  Clark,  to  the  l^itime  of 
the  forced  heir,  and  that  the  defendant,  Charles 
Patterson,  shall  surrender  the  same  as  shall  be 
directed  among  other  things  to  be  done  in  th^ 
premises,  as  will  appear  in  the  decree  and  mai^^ 
date  of  this  court  to  the  Circuit  Court  1: 
Louisiana. 

Order. 

This  appeal  having  been  heard  by  this  cou: 
upon  the  transcript  of  the  record  from  the  C^ 
cuit  Court  of  the  United  States  for  the  East^^^ 
District  of  Louisiana,  and  u|ion  the  argum^^\^ 
of  counsel,  as  well  for  the  appellees,  this  ooXi^!? 
upon  consideration  of  the  premises,  doth  ti^^ 
here  adjudge,  order  and  decree,  that  the  dfecr^? 
of  the  said  Circuit  Court  be,  and  the  same  T? 
hereby    reversed,    with    costs;    and    that   suoli 
other  decree  in  the  premises  be  passed  as    ^ 
hereinafter  ordered  and  decreed. 

And  this  court,  thereupon  proceeding  to  iNa^i 
such  decree  in  this  cause  as  the  said  Circiait 
Court  ought  to  have  passed,  doth  now  here  a^. 
judge,  order  and  decree,  that  it  be  adjudge^l 
and  declared,  and  is  hereby  adjudged  and  de- 
clared, upon  the  evidence  in  this  cause,  that    a 
lawful  marriage  was  contracted  and  solemnized 
at  Philadelphia,  in  the  State  of  Pennsylvania, 
between  the  same  Daniel  Clark,  in  the  bill  arul 
proceedings   mentioned,   and   the   same  Zuline 
or  Zuliene  Carriere,  in  the  bill  and  proceedings 
mentioned;   and  that  Myra  Clark,   now  Mym 
Clark  Gaines,  and  one  of  the  complainants  ia 
this  cause,  is  the  lawful  and  only  issue  of  th& 
said  marriage,  and  was  at  the  death  of  her  liJA 
father,  Daniel  Clark,  his  only  legitimate  ehitt 
and  heir  at  law,  and  as  such  was  exdusiTe- 
ly   invested  with  the  character  of  his  foreeA 
heir,  and  entitled  to  all   the  rights  of  miela 
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And  this  court  doth  fiirilier  adjudge*  order 
aod  decree,  that  all  the  property  described  and 
claimed  by  the  defendant  Patterson  in  his 
answer  and  supplemental  answer,  and  in  the 
exhibits  thereto  annexed,  is  part  and  parcel  of 
tbe  property  composing  the  succession  of  said 
Daniel  Clark;  that  the  defendanU  Richard  Relf 
and  Beverly  Chew,  at  the  time  and  times  when, 
under  the  pretended  authority  of  the  testament- 
ary executors  of  the  said  Daniel  Clark,  and  the 
attorneys  in  fact  of  the  said  Mary  Clark  in  the 
will  and  proceedings  mentioned,  they  caused 
the  property  so  described  and  claimed  by  the 
defendant  Patterson  to  be  set  up  and  sold  at 

Snblic  auction,  in  December,  1820,  and  when 
hcT  executed  their  act  of  sale,  dated  on  the 
18th  February,  1821,  to  Gabriel  Correjollas  for 
•04*]  *the  two  lots  therein  described  (which 
two  lots  constitute  the  same  property  described 
and  claimed  by  the  defendant  Patterson  as 
aforesaid),  had  no  legal  right  or  authority 
wbaterer  so  to  sell  and  dispose  of  the  same,  or 
in  any  manner  to  alienate  the  same;  that  the 
■aid  sale  at  auction  and  the  said  act  of  sale  to 
Correjollas  in  confirmation  of  the  previous  sale 
at  auction,  were  wholly  unauthorized  and  ille- 

Sal,  and  are  utterly  null  and  void ;  and  that  the 
efendant  Patterson,  at  the  time  and  times 
when  he  purchased  the  property  so  described 
and  claimed  by  him  as  aforesaid  (part  from  the 
said  dSorrejolfos,  the  vendee  of  the  defendants 
Relf  and  (Jhew,  and  the  residue  from  Etienne 
Meimier,  the  vendee  of  said  Correjollas,  himself 
the  vendee  of  the  same  defendants),  was  bound 
to  take  notice  of  the  circumstances  which 
rendered  the  actings  and  doinss  of  the  said  de- 
fendants in  the  premises  illegal,  null,  and  void; 
and  that  he  ought  to  be  deemed  and  held,  and 
hereby  is  deemed  and  held,  to  have  purchased 
the  property  in  question  with  full  notice  that 
the  said  sale  at  auction  under  the  pretended 
authority  of  the  said  defendants  and  their  said 
act  of  sale  to  Correjollas  were  illegal,  null,  and 
▼oid,  and  in  fraud  of  the  rights  of  the  person 
or  persons  entitled  to  the  succession  of  the 
•aid  Daniel  Clark. 

And  the  said  court  doth  further  adjudge, 
order  and  decree^  that  all  the  property  claimed 
and  held  by  the  defendant  Patterson  as  afore- 
said now  remains,  unaliened  and  undisposed 
of,  as  part  and  parcel  of  the  succession  of  the 
■aid  Daniel  Clark,  notwithstanding  such  sales 
at  auction  and  act  of  sale  in  the  pretended 
right  or  under  the  pretended  authority  of  the 
defendants  Relf  and  Chew. 

And  the  court  doth  further  adjudge,  order 
and  decree,  that  the  complainant,  Myra  Clark 
Gaines,  is  justly  and  lawfully  entitled,  as  the 
only  forced  heir  of  said  Daniel  Clark,  to  her 
legitimate  portion  of  four  fifths  of  the  succes- 
sion, and  have  four  fifths  of  the  property  so 
claimed  and  held  by  the  defendant  Patterson, 
as  aforesaid,  duly  partitioned,  apportioned,  and 
delivered  or  paid  over  to  her,  together  with 
four  fifths  of  the  yearlpr  rents  and  profits  ac- 
cruing from  the  same,  smce  the  same  came  into 
the  said  defendant's  possession;  and  for  which 
the  said  defendant  is  hereby  adjudged,  ordered 
and  decreed,  to  account  to  the  said  complain- 
ant. 

And  the  court  doth  now  here  remand  this 
cause  to  the  said  Circuit  Court  for  such  further 
proceeding  as  may  be  proper  and  necessary  to 
U  Ifc  CO. 


carry  into  effect  the  following  directions;  thai 
is  to  say — 

1.  To  cause  the  said  defendant  Patterson 
forthwith  to  surrender  all  the  property  so 
claimed  and  held  by  him  as  aforesaid  into  the 
*hands  of  such  curator,  commissioner,  [*605 
or  trustee  as  the  said  court  may  appoint  for  tlie 
purpose;  whose  duty  it  shall  be,  under  the 
directions  of  the  court,  to  manage  the  said  prop- 
erty to  the  best  advantage,  till  the  whole  matter 
and  apportionment  of  the  said  two  portions 
(being  the  said  four  fifths  and  one  fifth)  of  the 
said  property  shall  have  been  completed  and 
finally  liquidated,  as  a  part  of  the  succession 
of  the  said  Daniel  Clark,  and  in  the  mean  time 
to  collect  and  receive  all  the  rents,  issues,  and 
profits  of  the  same,  and  to  account  and  brinff 
the  same  into  court,  to  be  there  apportioned 
and  paid  over,  or  in  part  retained  for  further 
directions. 

2.  To  cause  four  fifths  of  the  property  so 
claimed  and  held  by  the  defendant  Patterson 
as  aforesaid  to  be  duly  partitioned,  appropriat- 
ed, and  delivered  or  paid  over  to  the  said  com- 
plainant; and  to  retain  the  residue  subject  to 
further  directions  for  the  appropriation  of  the 
same;  which  either  party  shall  be  at  liberty  to 
move  for ;  and  if  the  same  be  proved  and  found 
indivisible  by  its  nature,  or  cannot  be  conven- 
iently divided,  to  cause  it  to  be  sold  by  public 
auction,  after  the  time  of  notice  and  advertise- 
ments and  as  near  aa  may  be  in  the  manner 
prescribed  by  law  in  the  judicial  sale  of  the 
property  of  successions;  and,  in  case  of  such 
sale  by  auction,  to  apportion  and  pay  over  four 
fifths  of  the  net  proceeds  of  such  sale  to  the 
said  complainant,  and  to  retain  the  residue 
subject  to  further  directions,  as  aforesaid. 

3.  To  cause  an  account  to  be  taken  by  the 
proper  officer  of  the  court,  and  under  the  au- 
thority and  direction  of  the  court,  of  the  yearly 
rents  and  profits  accrued  and  accruing  from  the 
said  property  since  it  came  into  the  posses- 
sion of  the  defendant  Patterson ;  and  four  fifths 
of  the  same  to  be  accounted  and  paid  to  the 
said  complainant,  and  the  residue  to  be  retained 
subject  to  such  further  directions  as  aforesaid. 

4.  To  give  such  directions  and  make  such 
orders  from  time  to  time,  as  may  be  proper  and 
necessary  for  carrying  into  effect  the  foregoing 
directions,  and  for  enforcing  the  due  o^erv- 
ance  of  the  same  by  the  parties  and  the  officers 
of  the  court. 


THE  UNITED  STATES,  Appellanta, 

v. 
HENRY    TATES    and    Archibald    Mqintyre. 

Appearance  by  counsel  only  cures  want  of  cita- 
tion— leave   to   withdraw. 


Under  the  peculiar  drcamstances  of  this  case, 
the  counsel  for  the  app<;llee8  was  permitted  to 
811'ike  out  his  appearance,  but  such  withdrawal 
must  not  authorize  a  motion  to  dismiss  for  want 
of  a  citation. 

Tbe  appoarance  of  counsel  does  not  preclude  a 
motion  to  dismiss  for  the  want  of  JoriMlctlon,  or 
any  other  sufficient  ground,  except  tbe  want  of  a 
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606*)  citation.  It  It  *tbe  practice  of  the  coort  to 
receive  aucb  notices  after  an  appearance  baa  been 
entered. 

Onder  the  rulea  of  this  court.  It  la.  In  general,  of 
no  Importance  to  the  appellant,  whether  an  Ap- 
pearance for  the  appellee  Is  or  la  not  entered  on 
the  record.  If  the  appeal  has  been  regularly  pros- 
ecuted, he  If  as  moch  entitled  to  Judgment  In  the 
one  ease  as  In  the  other. 

THIS  waa  an  appeal  from  the  District  Court 
of  the  United  States  for  Louisiana,  under 
the  Act  of  Congress  passed  on  the  17  th  of  June, 
1844,  providing  for  the  adjustment  of  land 
claims  within  the  States  of  Louisiana,  Arkan- 
sas, etc. 

A  motion  was  made  by  Mr.  Baldwin,  whose 
name  appeared  as  counsel  for  the  appellees,  to 
strike  out  his  appearance,  and  in  support  of  the 
motion  he  filed  the  following  affidavit  and  letter. 

"Harvey  Baldwin,  of  the  city  of  Syracuse, 
in  the  State  of  New  York,  being  duly  sworn, 
saith:  That  he  is  the  attorney  and  counsel  of 
the  above  named  appellees,  and  as  such  brought 
and  assisted  in  the  trial  of  the  above  entitled 
suit  in  the  District  Court  of  Louisiana. 

'*That  this  deponent  set  out  from  his  resi- 
dence aforesaid  for  Europe,  on  the  10th  day  of 
July  last,  and  returned  therefrom  on  the  28th 
or  20th  of  December  last. 

'That  while  in  Europe,  this  deponent,  by  a 
letter  from  his  clerk,  waa  informed,  that,  owing 
to  some  irjiegularities  touching  the  appeal, 
said  cause  was  at  an  end  and  would  not  be 
further  prosecuted,  or  language  to  that  effect. 
But  this  deponent  was  subsequently  informed, 
by  a  letter  from  his  wife,  that  the  appeal 
taken  therein  was  not  abandoned,  and  that 
the  return  thereto  would  soon  be  filed,  or  words 
to  that  effect.  Whereupon  this  deponekit  wrote 
to  Major  Hobble,  Deputy  Postmaster-General 
of  this  city,  and  requested  him  to  call  on 
Mr.  Carroll,  the  clerk  of  this  court,  and  take 
such  measures  In  the  name  of  this  deponent 
as  might  be  necessary  to  save  default,  and 
protect  the  rights  of  this  deponent's  clients 
therein;  which  letter  this  deponent  has  since 
his  arrival  in  this  citv  obtained  from  said  Hob- 
ble, and,  together  with  the  envelope  thereof,  is 
hereunto  annexed. 

''And  this  deponent  further  saith,  that, 
since  his  arrival  in  this  city,  he  has  been  In- 
formed by  the  clerk  of  this  court  that  said 
Hobble  called  on  him  on  or  about  the  29th 
day  of  December  last,  with  the  letter  from  this 
deponent,  and  ordered  the  appearance  of  this 
deponent  entered  for  the  appdlees  in  said  suit, 
and  that  said  appearance  was  thereupon  en- 
tered, pursuant  to  such  direction  and  request. 

"And  this  deponent  further  saith,  that,  hav- 
ing been  apprised  that  there  were  some  irreg- 
607*]  ulanties  In  regard  to  said  appeal,  *he 
did  not  intend  to  have  his  appearance  entered 
in  said  cause  if  by  so  doing  it  would  prevent 
said  appellees  from  taking  advantage  of  such 
irreffularitv. 

"And  this  deponent  further  saith,  that 
having  since  his -arrival  in  this  city  seen  the 
return  to  said  appeal,  he  is  satisfied  that  irreg- 
ularities touching  the  appeal  in  said  cause  do 
exist,  and  as  the  counsel  for  said  appellees 
deems  it  his  duty,  as  at  present  advised,  to  pre- 
sent them  to  the  consideration  of  this  honora- 
ble oourt.    And  further  saith  not. 

"Harvey  Baldwin. 
ftYt 


*'Swom  to  in  open  court,  15th  February, 
1848. 

''William  Thomas  Carroll, 

•*Clerk  of  Supreme  Court  U.  S." 

"Frankfort  on  the  Maine, ) 
November    15th,    1847.    ) 

•Tify  dear  Sir, — I  wrote  you  a  hasty  note 
this  morning,  via  Liverpool,  reauesiing  your 
kind  attention  to  a  suit  I  have  in  the  United 
States  court — Yates  &  Mclntyre  v.  The  United 
States,  appeal  from  District  Court  of  Louisiana 
by  United  States,  under  the  Act  of  Congress  of 
1844. 

"Since  I  arrived  in  this  country,  I  hare 
been  informed  that  the  appeal  was  abandoned, 
or,  owing  to  some  irregularity  in  appellants' 
proceedings,  the  appeal  was  at  an  end. 

"This  may  or  may  not  be  so.  If  return  has 
been  made,  mv  appearance  for  appellees  ought, 
1  suppose,  to  be  entered ;  but  I  do  not  wish,  by 
entering  an  appearance,  to  waive  anv  irregu- 
larity or  advantage  which  the  appellees  may 
have,  without  their  consent.  Will  you  do  me 
the  favor  to  call  on  Mr.  Carroll,  the  clerk,  and 
take  such  measures,  in  my  name,  as  may  be 
necessary  to  save  default  and  protect  the  rights 
of  my  clients. 

"I  ought  in  justice  to  myself  and  them  to 
say,  that,  under  ordinary  circumstances,  they 
would  not  regard  mere  technicalities;  but  the 
lands  in  question  have  cost  them  more  than 
they  can  ever  hope  to  realize  with  the  titles 
confirmed.  For  twenty  years  they  have  been 
struggling  to  get  the  government*  to  do  that 
which,  by  the  terms  of  the  Treaty  of  1803,  it 
solemnly  promised  to  do,  and  the  doing  of 
which  formed,  stricti  juris,  a  condition  pre- 
cedent to  the  perfection  of  its  own  title.  Until 
this  is  or  shall  be  done,  our  property  remains 
unavailable.  If,  therefore,  the  guvemment 
has  by  laches  lost  the  right  to  prosecute  the  ap- 
peal, 1  see  no  reason,  under  the  circumstances, 
whv  we  should  restore  it  to  them. 

"When  Tou  look  into  the  matter,  do  what 
ever  may  be  necessary  to  protect  our  interest, 
and  hold  me  accountable  at  our  first  meeting, 
which  I  now  hope  will  be  sometime  in  the 
month  of  December  next. 

"H.  Baldwin." 

*Mr.  Chief  Justice  Taney  delivered  [*608 
the  opinion  of  the  oourt: 

Upon  the  affidavits  filed,  the  court  will  per- 
mit the  attomev  who  has  appeared  for  the  ap- 
pellees to  withdraw  his  appearance.  But  this 
leave  will  not  authorize  a  motion  to  dismiss  tor 
want  of  a  citation,  nor  for  mere  irregularity  in 
its  service,  provided  the  appeal  is  in  other  re- 
spects regularly  brouffht  up  and  authorized  by 
law.  The  citation  is  merely  notice  to  the 
party,  and  his  appearance  in  person  or  by  at- 
torney is  an  admission  of  notice  on  the  record, 
and  he  cannot  afterwards  withdraw  it. 

But  the  appearance  does  not  preclude  the 
party  from  moving  to  dismiss  for  the  want  of 
jurisdiction,  or  any  other  sufficient  around,  ex- 
cept for  the  one  above  mentioned.  And  a 
motion  of  that  kind  is,  in  the  practice  of  this 
court,  usually  and  most  properly  made  by  the 
attorney  after  hia  appearance  is  entered  on  the 
docket.  And  if  such  a  motion  is  intended  to 
be  made  in  this  case^  the  withdrawal  of  the  a^ 

Howard  •• 
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peaimnee  is  not  neoessaiy  to  gh*  tlie  appellee  a 
ri^t  to  make  It. 

The  serious  objeetions  which  often  ecrist  to 
pennitting  an  attomer  to  strike  out  his  appear- 
ance for  a  defendant  In  a  court  exercising  orig- 
inal jurisdiction,  do  not  apply  in  an  appellate 
court.  And  under  the  rules  of  this  court,  it  is, 
in  general,  of  no  importance  to  the  appellant, 
whether  an  appearance  for  the  appellee  is  or  is 
not  entered  on  the  record.  For  If  he  is  en- 
titled to  his  appeal,  and  has  prosecuted  it  to 
this  court  according  to  law,  the  refusal  or  omis- 
sion of  the  appellee  to  appear  will  not  delay  the 
trial,  and  a  judgment  sgainst  him  will  be  as 
oondusiye  as  if  an  appearance  for  him  had 
been  entered  on  the  docket*  and  the 
argued  by  his  coonseL 
IS  li.  ed. 


Order. 

On  consideration  of  the  motion  hj  Mr.  Bald* 
win,  for  leaye  to  strike  out  his  appearance, 
which  had  been  improyidently  entered  (by  an 
agent  of  his)  for  tne  appellees  In  this  cause, 
and  of  the  arguments  of  counsel  thereupon  had, 
as  well  against  as  in  support  of  the  motion.  It 
is  now  here  ordered  by  the  court,  that  the 
leaye  prayed  for  be,  and  the  sams  is  hereby 
granted. 

Note  by  the  Reporter. 

The  case  was  afterwards  dismissed,  upon  tha 
same  srounds  as  in  the  precedins  case  of  The 
United  States  y.  Cony  and  Garuuid. 
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Isaac  Touoet,  Esq.,  Attomey-OtnerdL 
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Benjamin  C.  Howabo,  Esq.,  Reporter. 
BoBEBT  Wallace^  Esq.,  MarshaL 


RULE  OF  COURT 


No.  68. 


Obdbbbd,  that  no  counsel  will  be  permitted 
court,  more  than  two  hours,  without  the  special 
becnns. 

Counsel  will  not  be  heard  unless  a  printed 
the  points  intended  to  be  made,  and  the  author 
arranged  under  the  respective  points.    And  no 
argument. 

If  one  of  the  parties  omits  to  file  such  a 
will  be  heard  ex-parte,  upon  the  argument  of 

This  rule  to  take  effect  on  the  first  day  of 

Woodbury,  J.»  does  not  concur  in  this  rule. 


to  speak,  in  the  argument  of  any  ease  In  this 
leave  of  the  court,  granted  before  the  argument 

abstract  of  the  case  be  first  filed,  together  with 
iUes  intended  to  be  cited  in  support  of  than 
other  book  or  case  can  be  referred  to  in  the 


statement,  he  cannot  be  heard,  and  the 
the  party  by  whom  the  statement  is  filed. 
December  Term,  1849. 


MEMORANDUM  BY  THE  REPORTER 


The  following  dissents  were  omitted  to  be 

Faffe  228.  Bein  and  wife  v.  Heath. —  Mr. 
Mr.  Justice  Grier  dissented  from  the  opinion 

Page  344.  New  Jersey  Steam  Naviffation 
ton. — Mr,  Justice  Grier  concurred  in  opmion 

Page  437.  Hogff  v.  Emerson.  Mr.  Chief 
Justiee  Grier  dissented  from  the  opinion  of  the 

Page  606.  United  States  r.  Yates  and  Mo 
WooSbiorj  dissmted  from  the  opbiioa  of  the 


noted  in  the  preceding  volume: 

Chief  Justice  Taney,  Mr.  Justiee  Ndaon,  Bad 
of  the  court. 

Company  v.  The  Merchants'  Bank  of   Bot- 
with  Mr.  Justiee  Daniel. 

Justice  Taney,  Bir.  Justiee  Daniel,  Bad  Mr. 
court 
Intyrc^Bir.  Justiee  Daniel  and  Mr.  Jvitioe 

oourt 


EEFEEENCE  TABIE 

OP  BUCH  0A8EB 

DEOIDED  m  U.  a  SUPREME  OOTJBT, 
ianasry  Term,  1849, 
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THE  DEOISIOirS 


Supreme  Court  of  the  United  States, 

JANUAST  TERM,  18401 


I»J  "MARTIN  LUTHER,  PUEnOff  In  Error,   ] 


RACHEL  LUTHER,   Complainant, 
LDTBER   H.    BORDEN    at    al.,   Defendanta. 

TreapaM — JuatlficaUoa,  martial  law,  military 
officer  acting  under  orders — power  to  reeoK- 
nlK  State  government  as  duly  00Qititut«3 
y^gf^  .-  " -~      '^-•^■. •  <"-. ' 

tbereoi 

State  govenunent  may  declare  martial  law 
— Lrgiilature  Jud)^  of  necesury  exigent^ — 
eertlfieate   of   dlTUlon   of   opinion — ^«ctiea. 

At  tbc  Mrlod  of  the  American  Rerolatlon,  Bhoda 
'lJ  not,  like  the  otbcr  Statea,  idopt  a  new 


"^i 


-. new  goTernment. 

_  the  charter  soTernmeDt  did  not  aeqnleace  la 

prDceedlnn.    n  the  eoDtrarr,  It  paiied  ■trla< 
1. ^  toTrlng  tbe 


:  lens,  and  llnall*  piued  a 


»nt  Jans,  and  flnall*  pa 
Slate  under  martial  law. 

Id    Maj'.    1S4B,    -    - 
been  framed  b;  ■ 


conitltntlon,  vhlcb  had 
m  called  toietliei  br  the 

_ ,   Into  operation,  and  baa 

con  tinned    ever    ilnce. 

The  gneetloD  which  oF  the  two  oppoilng  (txem- 
meste  waa  tbe  legitimate  one,  tIz..  tbe  cbartec  ko*- 
cromeDt,  or  the  goTerament  establlsbed  b7  the 
roluntarr  conrentloa,  baa  not  baretotore  been  re- 
tarded ai  a  Judicial  one  In  anj  of  tbe  State  courta. 

The  Folltlea]  Department  haa  alwari  determined 
wbether  a  propoaed  eonitltatlan  or  amendment  w — 
nttaed,  or  not  b7  tt ■"- -'  ' 


e  of  the  Slala,  and  tl 


inlj  eucb  alteratlonl,  t^  acta  o(  tbe  LOft*- 

latar^  aa  were  neecaaarr  to  adapt  It  to  their  con- 
dltlaii  and  rlahta  aa  an  Independent  Btata. 

Bnt  DO  mode  of  proceedlni  waa  pointed  out  br 
wblcb  ameadmeBta  mlsbt  be  made. 

In  1841  a  portion  of  tbe  people  held  meetinn 
and  formed  aaeoclatloni,  which  reanlted  lu  tae 
election  of  a  conrcntlon  to  form  ■  new  eonatltutlon, 
to  be  rabmttted  to  the  people  for  their  adoption 
«r    rejection. 


of  tbe  charter  toremment.  and 
Dnlted  Bute*  a%pt  and  follow 
the  Btate  conrta  In  queitlona 
ily  tbe  cooatltntlon  aod^  lawa  b( 

nether  or  oot  a  majority  of  fit 
led  to  raltraga  Toted  to  adopt  a 
I  be  eettled  In  a  jadlelal  pro- 
of the  United  Slates  hai  treat- 
I  political  In  ita  nature,  and 
of  recognlilng  a  State  gOTem- 
of  Consreaa.  Cnder  the  eilat- 
Conneea,  the  eierdie  of  thia 
woDla   be   entlrelr    InijonalitaDt 


1. — Ht.  Jnattce  Catron,  Hr.  Jnitlce  Daniel,  and    thli  eaie  he  eierclaed  that  power  br  recoanlalna 

u.    T_^i_  ir-i-._. 1 . .  ..  1.^    (jj   charter  gOTemment 

Altbongh  no  State  could  eitabllab  a  permanent 


■e  Bbaent  on  acconn 


Non. — What  la  a  State.  Baa  note  to  S  L.  ed. 
0.  B.  SB. 

Martial  law,  what  la;  dllferent  from  mllltarr 
law :  aitent  of:  In  whom  the  power  to  declare  re- 
aldea ;  when  It  mar  be  eiereued ;  auependoD  of 
writ  of  babeaa  corpu*  practlcallr  eqaWaleat  there- 
to. In  thIa  conntrr :  occaalona  of  aneb  aaipenalon ; 
Wbat  la  mllltarr  ncccnltj- 

Hartlal  law  haa  been  confounded  witb  military 
law,  but  the  two  are  *er7  dllferent.  The  latter  con- 
alala  of  the  "ralea  and  acUcIea  of  war."  and  other 
BtntDtoiT  prorlilona  for  the  (oveinment  of  mlll- 
tar;  peraona,  to  which  mey  be  added  tbe  nnwrltten 
or  common  law  of  the  "aaaga  and  eiutom  of  mlll- 
tarr aerrlce."  It  eilati  eqoallT  Id  peace  and  In 
war,  and  la  ai  Hied  and  deflnlteln  Ita  proTlalooa  aa 
the  admiralty,  ccclcalaatlnl.  or  any  other  branch 
of  law,  and  la  eouallr,  with  them,  a  part  ol  tbe  aen- 
eral  law  of  the  land.  Halleck'a  lotainatlonal  Caw 
and  Lawb  of  War,  878. 

Hartlat  taw  b  qnlta  Matlnet  troM  Allltuy  law. 


Uartlal  law  eilita  only  lu  time  of  war,  and  orlg- 
laatea  In  mllltarr  neceealty.  It  derlrei  no  antbor- 
,._  < .1 i„,i  ,._ asilBtonco  from  the  dell 

It  Is  from  Ita  yary  nature  an  arbitrary  power, 
and  eitenda  to  all  the  Inhabllanta  ot  the  ^■trlet 
wbcre  It  la  In  force.  Ullltary  law  extendi  to  all 
military  peraona,  but  not  to  tEioaa  In  a  cl*II  capae- 
Ity.  De  Hart,  Cb.  2;  Hongb  On  Conrta-UaT&al. 
384:  Harwood.  Naval  Conrta-Martlal,  T,  8. 

The  rl|ht  to  declare,  apply  and  enforce  martial 
' —    '-  —  of  the  aoyerelgn  poirere,  i~'  "    '  ■  -  -- 


eildea  In 

-id  It  df- 

..jBtltutloD  of  tbe  Btnte  whether 
mlea  are  to  be  adopted  tor  Ita  ap- 
<n,  er  wnetber  It  1«  to  be  eierclaed  accord- 
the  exlcrnclee  which  call  It  Into  ealilence. 
.'a    Intamatlonal    Law   and   Lawa   o(   War, 


QUFIKiaB  GOUBT  OF  THE  UlfTRD  8TATB. 
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military  goremment,  yet  ft  may  dm  Its  military 
power  to  put  down  an  armed  Insnrrectlon,  too 
strong  to  be  controlled  by  the  drll  authority.  The 
State  most  determine  for  Itself  what  degree  of 
force  the  crisis  demands. 

After  martial  law  was  declared,  an  oOcer  might 
lawfully  arrest  any  one  who  he  nad  reasonable 
grounds  to  believe  was  engaged  In  the  Insurrection, 
or  order  a  house  to  be  forcibly  entered.  But  no 
more  force  can  be  used  than  Is  necessary  to  ac- 
complish the  object;  and  If  the  power  Is  exercised 
for  the  purposes  of  oppression,  or  any  Injury, 
wilfully  done  to  person  or  property,  the  par^  by 
whom,  or  by  whose  order,  It  19  committed  would  un- 
doubtedly  M  answerable. 

THESE  two  eases  eame  up  from  the  (Srcuit 
Court  of  the  United  SUtes  for  the  Diatrict 
of  Rhode  Island,  the  former  bv  a  writ  of  error, 
«nd  the  latter  by  a  certificate  of  dlTision  in 
opinion.  Aa  the  allegations,  evidence,  and  ar- 
guments were  the  same  in  both,  it  is  necessary 
to  state  those  only  of  the  first.    They  were  ar- 

Ked  at  the  preceding  term  of  the  court,  and 
Id  under  advisement  until  the  presents 

Martin  Luther,  a  citizen  of  the  State  of  Mas- 
sachusetts, brought  an  action  of  trespass  quare 
elausum  fregit  against  the  defendants,  citizens 
of  the  State  of  Rhode  Island,  for  breaking  and 
entering  the  house  of  Luther,  on  the  20th  of 
June,  1842.  The  action  was  brought  in  Octo- 
ber, 1842. 

At  the  November  Term,  1842,  the  defendants 
filed  four  pleas  in  Justification,  averring,  in 
substance — 

An  insurrection  of  men  in  arms  to  over- 
throw the  government  of  the  State  by  military 
force. 

That,  in  defense  of  the  government,  martial 
law  was  declared  by  the  (Mneral  Assembly  of 
the  SUte. 

That  the  plaintiff  was  aiding  and  abetting 
iaid  insurrection.  That  at  the  time  the  tres- 
passes were  committed,  the  State  was  under 
martial  law,  and  the  defendants  were  enrolled 
in  the  fourth  company  of  infantry  in  the  town 
of  Warren,  under  the  command  of  J.  T.  Child. 

That  the  defendants  were  ordered  to  arrest 
the  plaintiff,  and,  if  necessary,  to  break  and 
enter  his  dwelling-house. 

That  it  was  necessary,  and  they  did  break 
and  enter,  etc,  doing  as  little  injury  as  possi- 
ble, etc.,  and  search^  said  house,  etc. 

To  these  pleas  there  was  a  general  replica- 
tion and  issue. 

The  cause  came  on  for  trial  at  November 
Term,  1843,  when  the  jury,  under  the  rulings 
8*]  of  the  court,  found  a  verdict  for  *the  de- 
fendants.   During  the  trial,  the  counsel  for  the 


plaintiff  took  a  bill  of  exceptions,  whUk 
as  follows: 


et  al.J 


Rhode  Island  District, 
Martin  Luther 

T. 

Luther  M.  Borden 

Circuit  Court  of  the  United  States,  November 

Term,  1843. 

Be  it  remembered,  that,  upon  the  trial  of  the 
aforesaid  issue  before  said  jury,  duly  impaneled 
to  try  the  same — 

The  defendants  offered  in  evidence,  in  sup- 
port of  their  first,  second,  and  third  pleas — 

Ist  The  charter  of  the  Colony  of  Rhoda 
Island  and  Providence  Plantations,  and  the  ac- 
ceptance of  the  same  at  a  very  great  meeting 
and  aasemblv  of  all  the  freemen  of  the  then 
Colony  of  Bhode  Island  and  Providence  Plan- 
tations, legally  called  and  held  at  Newport,  in 
the  said  colony,  on  the  24th  day  of  November, 
A.  D.  1663. 

That  on  the  25th  day  of  November,  A.  D. 
1663,  the  former  lawful  colonial  government  of 
the  said  colony  dissolved  itself,  and  the  said 
charter  became  and  was  henceforth  the  funda- 
mental law  or  rule  of  government  for  said  col- 
ony. That,  under  and  by  virtue  of  said  char^ 
ter,  and  the  acceptance  thereof  as  aforesaid, 
the  government  of  said  colony  was  duly  organ- 
ized, and  by  due  elections  was  continued,  and 
exercised  all  the  powers  of  government  granted 
by  it,  and  was  recognized  by  the  inhabiUinta  of 
said  colony,  and  by  the  King  of  Great  Britain 
and  his  successors,  as  the  true  and  lawful  gov- 
ernment of  said  colony,  until  the  4tli  day  of 
July,  A.  D.  1776. 

That  the  General  Assembly  of  said  colony, 
from  time  to  time,  elected  and  appointed  dele- 
gates to  the  General  Oongress  of  the  delegates 
of  the  several  colonies  of  North  America,  ueld 
in  the  years  1774,  1775,  and  1776,  and  to  the 
Congress  of  the  United  States  of  America,  in 
the  years  1776  and  1778.  And  that  said  dele- 
gates of  said  Colony  of  Rhode  Island  and  Prov- 
idence Plantations  were  received  by,  and  acted 
with,  the  delegates  from  the  other  colonies  and 
States  of  America,  in  Congress  assembled,  as 
the  delegates  representing  the  said  Colonv  and 
State  of  Rhode  Island  and  Providence  Planta- 
tions; and  that  on  the  4th  day  of  Jidy,  A.  D. 
1776,  said  delegates  of  the  said  Coloaj  of 
j^ode  Island  and  Providence  Plantations  united 
with  the  delegates  of  the  other  colonies  as 
representatives  of  the  United  States  of  Amer- 
ica, and  as  such  assented  to  and  signed  in  be- 


lt cannot  de  despotically  or  arbitrarily  exercised 
any  more  than  any  other  belligerent  right  can  be 
so  exercised.  Gushing,  Opinions  of  U.  8.  Atty*s- 
Oen.  Vol.  VIII.  jp.  865  et  seq. ;  Wolflns  Jus  Gen- 
tium, sec.  868 ;  Orotius  de  Jnr.  Bel.  a  Pac.  lib.  2, 
Cap.  8;  Kluber,  Droit  des  Gens,  sec  266;  O'- 
Brien's American  Military  Law.  28. 

The  laws  of  different  countries  differ  In  regard  to 
the  application  and  exercise  of  this  power.  Block, 
Die.  ae  TAdmln.  Francaise,  passim ;  Esriche,  Die. 
de  Leg.  y  Jurispmdlentia,  passim:  Cushlng,  Opin- 
ions of  u.  8.  Atty's  Gen.  Vol.  ViII.  886,  et  seq. 
Hale,  Hist.  Com.  Law,  89. 

In  the  state  of  siege,  the  place  Is  put  under  mar- 
tial law,  or  under  the  autnority  of  the  military 
power,  where  the  dvil  law  Is  suspended  for  the 
time  being,  or  at  least  Is  made  subordinate  to  the 
military.  Halleck  on  International  Law  and  Laws 
of  War,  874. 

There  are  nomerons  Instances  In  which  martial 
Xsir  hMs  been  declared  and  enforced  In  time  ef 
tmbeJIlon  or  insumetion,  not  only  la  India  and  \ 


British  colonial  possessions,  but  also  In  England 
and  Ireland.  No  act  of  parliament  seems  to  M  re- 
quired to  precede  such  declaration,  althongh  It  Is 
usually  followed  by  an  act  of  indemnity,  when  the 
disturbances  which  called  it  forth  are  at  an  end.  In 
order  to  glre  constitutional  existence  to  the  fact 
of  martial  law.  Stephen,  Commentaries,  Vol.  II.  p. 
602;  Hansard.  Pari.  Deb.  N.  S.  Vol.  XL;  third 
series.  Vol.  CXV. ;  Grant  ▼.  Gould,  2  H.  Black.  98 ; 
1  Black.  Com.  186;  Bowyer,  Universal  Pnb  Law, 
424;  Halleck,  Intemat.  Law  and  Laws  of  War, 
875. 

The  suspension  of  the  writ  of  habeaa  corpoa  Is 
not.  In  Itself,  a  declaration  of  martial  law ;  it  Is 
simply  an  Incident,  though  a  Tery  important  tnci- 
dent,  to  such  declaration.  But  practically,  hi 
England  and  the  United  States,  the  essence  of 
martial  law  Is  the  suspension  of  the  priTUege  of 
the  writ  of  habeas  corpus,  and  a  declaration  of 
martial  law  would  be  utterly  useless  unless  ac- 
companied by  the  suspension  of  the  prtTilege  of 
each  writ    Hence,  In  the  United  States  tlie  two. 

Howard  7* 
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half  of  said  colony  the  Declaration  of  the  Inde- 
pendence of  the  United  States  of  America. 
4*]  *That  afterward,  to  wit,  at  the  July  aea- 
sion  of  the  Qeneral  Assembly  of  said  State  of 
Rhode  Island  and  Providence  Plantations,  said 
General  Assembly,  by  resolution  thereof,  did 
approve  the  said  Declaration  of  Independence 
made  by  the  Congress  aforesaid,  and  did  most 
solemnly  enga^  that  they  would  support  the 
said  General  Congress  in  the  said  dedaration 
with  their  lives  and  fortunes. 

That  afterwards,  to  wit,  on  the  9th  day  of 
July,  1778,  the  said  State  of  Rhode  Island  and 
Providence  Plantations,  by  her  delegates  duly 
authorized  thereunto,  became  a  party  to  the 
articles  of  confederation  and  perpetual  union 
between  the  States  of  New  Hampshire,  Massa- 
chusetts Bay,  Rhode  Island  and  Providence 
Plantations,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Mainland,  Virginia, 
North  Carolina,  South  Carolina,  and  Georgia, 
and  ratified  and  confirmed  the  same;  and,  as 
one  of  the  United  States  of  America  under  said 
articles  of  confederation  and  perpetual  union, 
was  received,  recognized,  and  acted  with  and 
by  the  other  States  of  Uie  said  confederation, 
and  by  the  United  States  of  America  in  Con- 
gress assembled,  during  the  continuation  of  said 
confederacy. 

That  after  the  dissolution  of  said  confeder- 
mcy,  to  wit,  on  the  29th  day  of  May,  A.  D. 
1790,  said  State  of  Rhode  Island  and  Providence 
Plantations,  in  convention  duly  called,  elected, 
and  assembled  under  an  act  of  the  Greneral  As- 
sembly of  said  State,  ratified  the  Constitution 
of  the  United  States,  and  under  the  same  be- 
came, and  ever  since  has  been,  one  of  the  said 
United  States,  and  as  such,  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  of  the 
said  State  of  Rhode  Island  and  Providence 
Plantations,  hath  ever  elected  and  sent,  and 
doth  now  send,  senators  and  representatives 
to  the  Congress  of  the  United  States,  who  have 
been  since,  and  now  are,  received  and  reoog- 
nized  as  such  by  the  said  United  States,  and  m 
all  respects  have  ever  been  received  and  recog- 
nized by  the  several  States,  and  by  the  Unit^ 
States,  as  one  of  the  said  United  States  under 
the  said  Constitution  thereof. 

That  from  the  said  4th  of  July,  A.  D.  1770, 
to  the  present  time^  the  said  charter  and  the 
said  government  of  the  said  State  of  Rhode 
Island  and  Providence  Plantations,  or^nized 
under  the  same,  hath  ever  been  acted  under  and 
recognized  by  the  people  of  said  State,  and  hath 
been  recogmzed  by  each  of  the  said   United 


States,  and  hath  been  recognized  and  ^pianui* 
teed  by  the  said  United  States  as  the  true,  law* 
ful,  and  republican  constitution  and  form  of 
government  of  said  State;  and  that  the  said 
charter  continued  to  regulate  the  exercise  and 
distribution  of  the  powers  of  said  government  of 
said  State,  and,  except  so  far  as  it  hath  been 
modified  by  the  Revolution  and  the  new  order 
*of  things  oonsequent  tiiereon,  continued  [*5 
to  be  the  fundamental  law  of  said  State,  until 
the  adoption  of  the  present  constitution  of  said 
State,  and  the  organization  of  the  government 
under  the  same. 

That  all  the  officers  of  the  said  government 
of  said  Colonv  and  State  of  Rhode  Island  and 
Providence  Plantations,  organized  under  said 
eliarter  as  aforesaid,  were  e&cted  in  oonformity 
with  said  charter  and  witii  the  existing  laws, 
from  the  first  organization  of  the  government 
under  the  said  charter  until  the  organization  of 
the  government  under  the  present  oonstitutkm 
of  said  State,  and  were  and  continued  to  be  in 
the  full  exercise  of  all  the  powers  of  said  gov* 
emment,  and  in  the  full  possession  of  all  the 
State-houses,  court-houses,  publie  records,  pris- 
ons, jails,  and  all  other  public  property,  until 
the  regular  and  legal  dissolution  of  said  govern- 
ment by  the  adoption  of  the  present  constitu- 
tion, and  the  organization  of  the  present  govern- 
ment under  the  same. 

2.  That  the  General  Assembly  of  said  State, 
at  their  January  session,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
one,  passed  resolutions  in  Uie  words  following^ 
to  wit: 

"Resolved  b^  this  Qeneral  Assembly  (tlio 
Senate  concurring  with  the  House  of  Represent- 
atives therein).  That  the  freeman  of  the  sever- 
aX  towns  in  this  State,  and  of  the  eiij  of  Provi- 
dence, qualified  to  vote  for  general  officers  be, 
and  they  are  thereby  requested  to  choose,  at 
their  semi-annual  town  or  ward  meetings,  in 
August  next,  so  many  delegates,  and  of  the 
like  qualifications,  as  they  are  now  respectively 
entitled  to  choose  representatives  to  the  Geoenu 
Assembly,  to  attend  a  convention,  to  be  holden 
at  Providence,  on  the  first  Monday  of  Novem- 
ber, in  the  vear  of  our  Lord  one  thDUsand 
eight  hundred  and  forty-one,  to  frame  a  new 
constitution  for  this  State,  either  in  whole  or 
in  part,  with  full  powers  for  this  purpose;  and 
if  only  for  a  constitution  in  part,  tnat  said  con- 
vention have  under  their  especial  consideration 
the  expedien<7  of  equalizing  the  representa- 
tion of  the  towns  in  the  House  of  Representa- 
tives. 


martial  law  and  the  suspeoslon  of  tbe  writ  Is  re- 

girded  as  one  and  the  same  thing.  Luther  v. 
orden,  7  How.  1 ;  Martin  v.  Mott,  12  Wheat  19 ; 
Story,  Com.  on  the  Constitution,  sec  1842;  John- 
son V.  Duncan,  8  Martin,  N.  S.  530. 

There  must  be  two  co-existing  facts ;  the  fact,  of 
rebellion  or  invasion ;  and  the  fact  that  the  public 
safety  requires  it;  in  order  to  make  valid  a  sus- 
pension of  the  writ  of  habeas  corpus.  Const.  U.  S. 
ch.  1,  art.  1,  sec  9,  clause  2.  Ez-parte  BoUman 
and  Swartwout,  4   Cranch,  101. 

The  President  would  seem  to  be  the  proper 
person  to  execute  this  power.     Idem. 

There  have  been  a  number  of  occasions  on  which 
It  has  been  suspended  by  the  executives  and  mili- 
tary authorities  of  the  United  States.  Parton,  Life 
of  Jaclcson ;  Hamilton,  Hist,  of  the  Republic,  Vol. 
VI.;  Wilkinson,  Memoirs;  Cushing,  Opinions  of 
the  U.  S.  Atty'B-Gen.  Vol.  VIII.  d.  374. 

The  right  to  declare,  apply  ana  exercise  martial 
law,  is  one  of  the  rights  of  sovereignty,  and  Is  as 
essential  to  the  ezistencs  of  a  State  as  is  the  right 
nil.     ~ 


to  declare  or  carry  on  war.  Cashing,  Opinions  of 
U.  8.  Atty's-Gen.  VoL  YIIL  p.  865.  et  seq.;  Hal- 
leek's  Int.  Law  and  Laws  of  war,  880. 

Martial  law  In  a  hostile  country  consists  In  the 
suspension,  by  the  occnping  military  authority,  e< 
the  criminal  and  civil  law,  and  of  the  domestic  ad- 
ministration and  government  in  the  occupied  place 
or  territory,  and  In  the  substitution  of  military 
role  and  force  for  the  same,  as  well  as  In  the 
dictation  of  general  laws,  as  far  as  military  neces- 
sity requires  this  suspension,  substitution  or  dicta- 
tion. Instmctions  for  the  government  of  armies 
of  the  United  States  in  the  field,  published  In  Gen- 
eral Orders  No.  100,  A.  G.  O.,  April  24,  1868; 
Scott's  Digest  of  Military  Law,  441,  442. 

Military  necessity,  as  understood  by  modem 
civilized  nations,  consists  in  the  necessity  of  those 
measures  which  are  indispensable  for  securing  the 
ends  of  the  war,  and  which  are  lawful  according 
to  the  modem  law  and  usage  e<  war.  Idea,  448, 
444. 
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'Ttesolved,  That  a  majority  of  the  whole  num- 
ber of  delegates  which  all  the  towns  are  entitled 
to  choose  shall  constitute  a  quorum;  who  may 
elect  a  president  and  secretary;  Judge  of  the 
quklifications  of  the  members,  and  establish 
such  rules  and  proceedings  as  they  may  think 
necessary;  and  any  town  or  city  which  may 
omit  to  elect  its  delegates  at  the  said  meetings 
in  August  may  elect  them  at  any  time  previous 
to  the  meeting  of  said  convention. 

"Resolved,  That  the  constitution  or  amend- 
ments agreed  upon  by  said  convention  shall  be 
submitt^  to  the  freemen  in  open  town  or  ward 
meetings,  to  be  holden  at  such  time  as  may  be 
6*]  *named  by  said  convention.  That  said 
constitution  or  amendments  shall  be  certified 
bv  the  president  and  secretary,  and  returned  to 
the  Secretanr  of  State;  who  shall  forUiwith  dis- 
tribute to  the  several  town  and  city  clerks,  in 
due  proportion,  one  thousand  printed  copies 
thereof,  and  also  fifteen  thousand  ballots;  on 
one  side  of  which  shall  be  printed  '(Amend- 
ments or  Constitution)  adopted  by  the  conven- 
tion holden  at  Providence,  on  the  first  Monday 
of  November  last;'  and  on  the  other  side,  the 
word  'approve'  on  the  one  half  of  the  said  bal- 
lots, and  the  word  'reject'  on  the  other  half. 

"Resolved,  That  at  the  town  or  ward  meet- 
ings, to  be  holden  as  aforesaid,  every  freeman 
voting  shall  have  his  name  written  on  the  b&ck 
of  his  ballot;  and  the  ballots  shall  be  sealed  up 
in  open  town  or  ward  meeting  by  the  clerks, 
and,  with  lists  of  the  names  of  the  voters,  shall 
be  returned  to  the  General  Assembly  at  its  next 
succeeding  session;  and  the  said  General  As- 
sembly shall  cause  said  ballots  to  be  examined 
and  counte<^  and  said  amendments  or  constitu- 
tion being  approved  of  by  a  majority  of  the 
freemen  voting,  shall  go  into  operation  and  ef- 
fect at  such  time  as  may  be  appointed  by  said 
convention. 

"Resolved,  That  a  sum  not  exceedinff  three 
hundred  dollars  be  appropriated  for  defraying 
the  expenses  of  said  convention,  to  be  paid  ac- 
cording to  the  order  of  said  convention,  certi- 
fied by  its  president." 

That  at  tneir  May  session,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-one, 
the  said  General  Assembly  passed  resolutions 
in  the  words  following,  to  wit: 

"Resolved  by  this  General  Assembly  (the 
Senate  concurring  with  the  House  of  Represen- 
tatives therein).  That  the  delegates  from  the 
several  towns  to  the  State  convention  to  be 
holden  in  November  next,  for  the  purpose  of 
framing  a  State  constitution,  be  elected  on  the 
Wksis  of  population,  in  the  following  manner, 
to  wit:  Every  town  of  not  more  than  eight 
hundred  and  fifty  inhabitants  may  elect  one 
delegate;  of  more  than  eight  hundred  and  fifty, 
and  not  more  than  three  thousand  inhabitants, 
two  delegates ;  of  more  than  three  thousand,  and 
not  more  than  six  thousand  inhabitants,  three 
delegates;  of  more  than  six  thousand,  and  not 
more  than  ten  thousand  inhabitants,  four  dele- 
gates; of  more  than  ten  thousand,  and  not  more 
than   fifteen    thousand    inhabitants,    five   dele- 

Stes;   of  more  than  fifteen  thousand  inhabi- 
nts,  six  delegates. 

"Resolved,  That  the  delegates  attending  said 
convention  be  entitled  to  receive  from  the  gen- 
e/ml  traasury  the  same  pay  as  members  of  the 
CeneimJ    Assembly, 


"Resolved,  That  so  much  of  the  resolutions  to 
which  these  are  in  amendment  as  is  inconsistent 
herewith  be  repealed." 

*And  that  at  their  January  session,  in  the[*7 
year  of  our  Lord  one  thousand  eight  hundred 
and  forty-two,  the  said  General  Assembly 
passed  resolutions  in  the  words  following,  to 
wit: 

"Whereas  a  portion  of  the  people  of  this 
State,  without  the  forms  of  law,  have  under- 
taken to  form  and  establish  a  constitution  of 
government  for  the  people  of  this  State,  and 
have  declared  such  constitution  to  be  the  su- 
prone  law,  and  have  communicated  such  con- 
stitution to  the  General  Assembly;  and  where- 
as many  of  the  good  people  of  this  State  are  in 
dan^r  of  beinff  misled  by  these  informal  pro- 
ceedinffs,  therefore, 

"It  IS  hereby  resolved  by  this  General  Aasem- 
bly,  That  all  acts  done  by  the  persons  sifore- 
said,  for  the  purpose  of  imposing  upon  this 
State  a  constitution,  are  an  assumption  of  the 
powers  of  government  in  violation  of  the  ri|^ta 
of  the  existing  government,  and  of  the  rights 
of  the  people  at  large. 

"Resolved,  That  the  convention  called  and  or- 
ganized in  pursuance  of  an  act  of  this  Gcaneral 
Assembly,  for  the  purpose  of  forming  a  consti- 
tution to  be  submitt^  to  the  people  of  this 
State,  is  the  only  body  which  we  can  recognise 
as  authorized  to  form  such  a  constitution,  and 
to  this  constitution  the  whole  people  have  a 
right  to  look,  and  we  are  assured  they  will  not 
look  in  vain,  for  such  a  form  of  government  as 
will  promote  their  peace,  security,  and  happi- 
ness. 

"Resolved,  That  this  General  Assembly  will 
maintain  its  own  proper  authority,  and  protect 
and  defend  the  l^gal  and  constitutional  rights 
of  the  people." 

And  that  at  their  January  session,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  aud 
forty-two,  the  said  General-Assembly  passed 
an  act  in  the  words  following,  to  wit: 

"An  Act  in  amendment  of  an  act,  entitled 
an  act  revising  the  act  entitled  an  act  r^ulat- 
ing  the  manner  of  admitting  freemen,  and  di- 
recting the  manner  of  electing  officers  in  this 
State. 

"Whereas  the  good  people  of  this  State  have 
elected  delegates  to  a  convention  to  form  a  con- 
stitution, which  constitution,  if  ratified  bv  the 
people,  will  become  the  supreme  law  of  the 
State;  therefore, 

"Be  it  enacted  by  the  General  Assembly  as 
follows :  All  persons  now  qualified  to  vote,  and 
those  who  may  be  qualified  to  vote  under  the 
existing  laws  previous  to  the  time  of  such  their 
voting,  and  all  persons  who  shall  be  qualified 
to  vote  under  the  provisions  of  such  constitu- 
tion, shall  be  qualified  to  vote  upon  the  ques- 
tion of  the  adoption  of  the  said  constitution. 

"That  under  and  by  virtue  of  the  resolutions 
and  acts  last  aforesaid,  a  written  constitution 
of  government  for  the  said  State  of  Rhode  Is- 
land and  Providence  Plantations  was  framed  by 
a  'convention  legally  called,  elected,  and  [*S 
assembled,  and  that  said  proposed  constituUoo 
was,  in  pursuance  of  the  said  resolutions  and 
acts,  on  the  21st,  22d,  and  23d  days  of  March, 
A.  D.  1842,  submitted  for  adoption  or  rejec- 
tion to  all  persons  qualified  by  the  existing  laws 
of  said  State  to  vote,  and  also  to  all  persons 
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who,  under  the  provisions  of  said  constitution, 
were  qualified  to  vote,  in  the  legal  town  and 
ward  meetings  of  said  State  and  of  the  city  of 
Providence,  legally  called  and  assembled,  and 
was  by  a  majority  of  the  persons  so  qualified  by 
law  to  vote  thereon,  and  actually  voting  there- 
on, rejected.  That  the  said  Martin  Luther  and 
his  confederates,  in  causing  and  fomenting  the 
said  rebellion,  voted  against  the  adoption  of 
said  constitution;  a  copy  of  which  is  hereunto 
annexed,  marked  A." 

3d.  The  defendants  further  offered  all  the 
acta,  resolutions,  and  proceedings  of  the  said 
General  Assembly  of  the  said  Colony  and  State 
of  Rhode  Island  and  Providence  Plantations, 
from  the  organization  of  the  said  government 
under  the  said  charter,  until  the  organization 
of  the  present  government  under  the  present 
constitution. 

4th.  The  defendants  offered  evidence,  that  on 
the  24th  day  of  June,  A.  D.  1842,  and  for  a 
long  time  before,  and  from  that  time  continu- 
ally, until  after  the  time  when  the  said  tres- 
passes are  alleged  in  the  plaintiffs  said  declara- 
tion to  have  been  committed,  large  numbers  of 
men,  among  whom  was  the  said  Martin  Luther, 
were  assembled  in  arms  in  different  parts  of  the 
■aid  State  of  Rhode  Island  and  Providence  Plan- 
tations, for  the  purpose  and  with  the  intent  of 
overthrowing  the  government  of  said  State,  and 
destroying  the  same  by  military  force;  and  with 
such  illegal,  malicious,  and  traitorous  intent 
and  purpose,  at  and  during  the  times  aforesaid, 
did,  in  different  parts  of  said  State,  make  and 
levy  war  upon  said  State,  and  upon  the  gov- 
ernment and  citizens  thereof,  and  did  attempt 
and  enterprise  the  hurt,  detriment,  annoyance, 
and  destructiton  of  the  inhabitants  of  said 
State,  and  the  overthrow  of  the  government 
thereof. 

5th.  That  in  order  to  protect  and  preserve 
said  State,  and  the  government  and  the  citizens 
thereof,  from  the  destruction  threatened  by  said 
rebellion  and  military  force,  the  General  As- 
sembly of  said  State,  on  the  25th  day  of  June, 
A.  D.  1842,  enacted  and  declared  martial  law 
in  the  words  following: 

"An  Act  establishing  Martial  Law  In  this  State. 

''Be  it  enacted  by  the  General  Assembly  as 
follows:  Section  1.  The  State  of  Rhode  Island 
and  Providence  Plantations  is  hereby  placed 
under  martial  law,  and  the  same  is  declared  to 
be  in  full  force,  until  otherwise  ordered  by  the 
General  Assembly,  or  suspended  by  proclama- 
tion of  his  Excellency  the  Governor  of  the 
SUte." 

9*]       *And  thereupon,  on  the  26th  day   of 
June,  A.  D.    1842,   Samuel   Ward   King,   Gov- 
ernor, captain-general,  and  comnuinder-in-chief 
in  and  over  said  State  of  Rhode  Island  and 
Providence   Plantations,   issued   his   proclama- 
tion in  the  words  and  figures  following: 
"By  his  ExcellencTf,  Samuel  Ward  King,  Gov- 
ernor, Qiptain-General,  and  Commander-in- 
Chief  of  the  State  of  Rhode  Island  and  Provi- 
dence Plantations. 

"A  Proclamation. 

''Whereas  the  General  Assembly  of  the  said 
State  of  Rhode  Island  and  Providence  Planta- 
tions did,  on  the  25th  day  of  June,  A.  D.  1842, 
pass  the  set  following,  to  wits 
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'Be  it  enacted  by  the  General  Assembly  M 
follows:  Section  1.  The  State  of  Rhode  Island 
and  Providence  Plantations  is  hereby  placed 
under  martial  law,  and  the  same  is  declared  to 
be  in  full  force  until  otherwise  ordered  bv  the 
General  Assembly,  or  suspended  by  proclama- 
tion of  His  Excellency  the  Governor  of  the 
SUte.' 

"I  do  therefore  issue  this  my  proclamation, 
to  make  known  the  same  unto  the  good  people 
of  this  State,  and  all  others,  that  they  may  gov- 
ern themselves  accordingly.    And    I   do* warn 
all  persons  against  any  intercourse  or  connec- 
tion with  the  traitor  Thomas  Wilson  Dorr,  or 
his  deluded  adherents,  now  assembled  in  arms 
against  the  laws  and  authorities  of  this  State, 
and  admonish  and  command  the  said  Thomas 
Wilson  Dorr  and  his  adherents  immediately  to 
throw  down  their  arms  and  disperse,  that  peace 
and   order  may  be  restored  to  our  suffering 
commimibr,  and  as  they  will  answer  the  con- 
trary at  their  peril.    Further,  I  exhort  the  good 
people  of  this  State  to  aid  and  support  by  ex- 
ample, and  by  arms,  the  civil  and  military  au- 
thorities thereof,  in  pursuing  and  bringing  to 
condign  punishment  all  engaged  in  said  unholy 
and  criminal  enterprise  against  the  peace  and 
disnity  of  the  State. 
^'In  testimony  whereof,  I  have  caused  the 
seal  of  said  State  to  be  affixed  to  these 
presents,  and  have  signed  the  same  with 
my  hand.     Given  at  the  city  of  Provi- 
[l.  b.]  dence,  on  the  26th  day  of  June,  A.  D. 
1842,  and  of  the  Independence  of  the 
United  States  of  America  the  sixty-sixth. 

"Samuel  Ward  King. 
"By  his  Excellency's  command. 

"Henry  Bowen,  Secretary." 

*6tlL  That  at  the  time  when  the  tres-  [*10 
passes  mentioned  and  set  forth  in  the  plaintiff's 
said  declaration  are  alleged  to  have  been  com- 
mitted, and  at  divers  other  times  before  that 
time,  the  plaintiff  was  aiding  and  abetting  the 
aforesaid  traitorous,  malicious,  and  unlawful 
purposes  and  designs  of  overthrowing  the  gor- 
emment  of  said  S&te  by  rebellion  and  military 
force,  and  in  making  war  upon  said  State,  and 
upon  the  government  and  citizens  thereof. 

7th.  That  at  the  time  when  the  pretended 
trespasses  mentioned  in  the  plaintiff's  declara- 
tion are  alleged  to  have  been  committed,  the 
said  State  was  under  martial  law  as  aforesaid, 
and  the  said  defendants  were  enrolled  in  th* 
company  of  infantry  in  the  said  town  of  War- 
ren, in  the  fourth  regiment  of  the  militia  of 
said  State,  and  were  under  the  command  of 
John  T.  Child. 

8th.  That  said  John  T.  Child,  on  the  25th 
day  of  June,  A.  D.  1842,  was  duly  commis- 
sioned and  sworn  as  a  quartermaster  of  the 
fourth  regiment  of  the  first  brigade  of  militia 
of  Rhode  Island,  and  continued  to  exercise  suck 
command  until  after  the  time  when  the  tres- 
passes mentioned  in  the  plaintiff's  declaration 
are  alleged  to  have  been  committed ;  that  on  the 
27th  day  of  June,  A.  D.  1842,  the  said  John  T. 
Child  received  written  orders  from  Thomas  Q« 
Turner,  Esq.,  lieutenant-colonel  conmiandinff 
said  regiment,  and  duly  commissioned  and 
BworHy  "to  continue  to  xeep  a  strong  armed 
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plat  1,  night  and  day,  In  the  said  Warren,  and 
to  arrest  every  person,  either  citizens  of  Warren 
or  otherwise,  whose  movements  were  in  the 
least  dM^ree  suspicious,  or  who  expressed  the 
least  willingness  to  assist  the  insurgents  who 
were  in  arms  against  the  law  and  authorities  of 
the  Bute." 

0th.  That  these  defendants  were  ordered,  by 
the  said  John  T.  Child,  their  commander  as 
aforesaid,  to  arrest  and  take  the  said  Martin 
Luther,  and,  if  necessary  for  the  purpose  of 
arresting  and  taking  said  Luther,  these  defend- 
ants were  ordered  to  break  and  enter  the  dwell- 
inff-house  of  said  Luther. 

10th.  That  these  defendants,  in  compliance 
with  said  orders,  and  for  tht  purpose  of  arrest- 
ing and  taking  said  Luther,  proceeded  to 
his  house  and  Knocked  at  the  door,  and,  not 
being  able  to  obtain  admission  therein,  forced 
tha  uitch  of  the  docnr  of  said  house,  and  entered 
the  same  for  the  purpose  of  making  said  arrest^ 
doing  as  little  damage  as  possible. 

11th.  That  at  the  time  these  defendants  were 
ordered  to  arrest  the  said  Martin  Luther,  as 
before  stated,  the  town  of  Warren  was  in 
duiger  of  an  attack  from  the  said  Martin 
Luther  and  his  confederates,  and  the  inhabit- 
ants of  said  town  were  in  great  alarm  on  ac- 
oount  thereof. 

11*1  *And  the  counsel  for  the  plaintiff,  to 
maintain  and  prove  the  issue  on  his  part,  of- 
fered in  evidence  the  following  matters,  facts 
and  things,  in  manner  following,  to  wit: 

let.  The  plaintiff  offered  in  evidence  the 
proceedings  and  resolutions  of  a  convention  of 
uie  State  of  Rhode  Island  and  Providence 
Plantations,  passed  20th  May,  1700,  a  copy 
whereof  is  hereunto  annexed,  marked  A. 

2d.  The  plaintiff  offered  in  evidence  the  re- 
port of  a  committee  of  the  House  of  Represent- 
atives of  the  State  of  Rhode  Island,  etc.,  made 
tai  June,  1820,  upon  certain  memorials  to  them 
directed  therein,  praying  for  an  extension  of 
the  right  of  suffrage  in  said  State,  a  copy  of 
which  is  hereunto  annexed,  marked  B. 

3d.  The  plaintiff  offered  in  evidence  resolu- 
tions passed  by  the  General  Assembly  of  said 
State,  at  their  session,  January,  1841,  a  copy  of 
which  is  hereunto  annexed,  marked  C. 

4th.  The  plaintiff  then  offered  in  evidence 
the  memoriiu  addressed  to  said  Assembly,  at 
■aid  session,  by  Elisha  Dillingham  and  others, 
a  copy  of  which  is  hereunto  annexed,  marked 
D. 

5th.  The  plaintiff  offered  evidence  to  prove 
that,  in  the  last  part  of  the  year  1840,  and  in 
the  year  1841,  associations  were  formed  in 
many,  if  not  in  idl,  the  towns  in  the  State, 
ealled  "Suffrage  Associations,"  the  object  of 
which  was  to  diffuse  information  among  the 
people  upon  the  question  of  forming  a  written 
republican  constitution,  and  of  extending  the 
right  of  suffrage.  To  prove  this,  he  offered 
the  officers  and  members  of  said  associations, 
also  the  declaration  of  principles  of  said  asso- 
eiations,  passed  February  7,  1841,  and  the  pro- 
ceedings of  a  meeting  thereof  on  the  13th  day 
of  April,  1841;  and  also  offered  witnesses  to 
prove  that  a  portion  of  the  people  of  this  State 
assembled  at  Providence,  on  the  17th  day  of 
April,  1841,  under  a  call  from  the  Rhode  Island 
Suffrage  AsaociBtion,  to  take  into  consideration 
eertmin  matten  oonnected  with  tb^  eBJating 
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stete  of  suffrage  in  said  State,  and  to  prove  the 
proceedings  of  said  meeting;  and  this  he  offered 
to  prove  by  the  testimony  of  the  chairman  of 
said  meeting,  and  the  clerk  of  the  same,  and  ol 
other  persons  present  thereat;  all  of  which 
proceedings  and  declaration,  resolutions,  etc, 
are  hereunto  annexed,  marked  £. 

6th.  The  plaintiff  offered  to  prove  that,  on 
the  6th  day  of  May,  A.  D.  1841,  a  mass  con- 
vention of  the  male  inhabitante  of  this  State, 
consisting  of  four  thousand  and  upwards,  of 
the  age  of  twenty-one  years  and  upwards,  met 
at  Newport,  in  said  State,  in  pursuance  of  no- 
tice for  that  pnipose;  whereat,  among  other 
things,  it  was  resolved  by  said  convention  as 
follows:  (See  copy  of  said  resolutions  hereunto 
annexed,  marked  F.) 

7th.  The  plaintiff  offered  to  prove  that  the 
said  mass  convention  *at  Newport  afore- [*  12 
said  adjourned  their  meeting  from  said  5th  day 
of  May  to  the  5th  day  of  July,  1841,  to  Provi- 
dence, in  said  Stete,  at  which  place  and  time 
last  mentioned  said  convention  re-assembled, 
consisting  of  six  thousand  persons  and  upwards, 
of  the  age  of  twenty-one  years  and  upwards, 
the  same  being  the  free  male  inhabitents  of  said 
Stete,  when  and  where,  among  other  thin<^,  it 
was  resolved  bv  said  convention  as  follows: 
( See  copr  of  said  resolutions  hereunto  annexed, 
and  marked  O.) 

8th.  The  plaintiff  offered  in  evidence  certain 
resolutions  of  the  General  Assembly  of  said 
Stete,  passed  at  their  May  session,  1841;  also 
a  certain  bill  (or  act)  presented  by  a  member  of 
said  Assembly,  at  the  same  session,  and  the 
proceedings  of  said  Assembly  thereupon,  copies 
of  which  are  hereunto  annexed,  marked  H  a, 
H  b. 

0th.  The  plaintiff  offered  in  evidence  the 
minority  report  from  the  Committee  on  the 
Judiciary  upon  the  bill  or  act  mentioned  in  the 
eighth  offer,  made  to  said  General  Assembly  at 
their  June  session,  A.  D.  1841,  and  the  action 
of  said  <]}eneral  Assembly  thereupon,  copies  of 
which  are  hereunto  annexed,  marked  I  a,  I  b. 

10th.  The  plaintiff  offered  to  prove  that  the 
said  Stete  committee,  by  virtue  of  the  authority 
in  them  vested  by  the  said  mass  convention, 
notified  the  inhabitente  of  the  several  towns, 
and  of  the  city  of  Providence,  in  this  State,  to 
assemble  together  and  appoint  dele^tes  to  a 
convention,  for  the  purpose  of  framing  a  con- 
stitution for  this  Stete  aforesaid,  and  that  every 
American  male  citizen,  twenty-one  years  of  age 
and  upwards,  who  had  resided  in  this  Stete  as 
his  home  one  year  preceding  the  election  of 
delegates,  should  have  the  right  to  vote  for  del- 
Cffates  to  said  convention,  to  draft  a  constitu- 
tion to  be  laid  before  the  people  of  said  Stete; 
and  that  every  thousand  inhabitents  in  the 
towns  in  said  Stete  should  be  entitled  to  one 
delegate,  and  each  ward  in  the  city  of  Provi- 
dence to  three  delegates,  as  appears  by  the  fol- 
lowing request  duly  published  and  proclaimed; 
also  an  address  from  said  committee  to  the  peo- 
ple of  the  Stete.  See  the  copies  of  said  re- 
quest and  address,  hereunto  annexed,  and 
marked  J  a,  J  b. 

nth.  The  plaintiff  offered  to  prove  that  the 
said  notice,  request  or  call  was  duly  published 
and  promulgated  in  public  newspapers  printed 
and  published  in  said  Stete,  and  bv  handbills 
w^uck  "q^ex^  ituck  uy  in  the  public  nouses,  and 
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at  miious  other  places  of  public  resort,  in  all 
the  towns,  and  in  every  ward  ia  the  city  of 
Providence,  in  said  State. 

12th.  The  plaintiff  offered  to  profve,  that,  at 
the  adjourned  mass  convention  aiorementioned, 
IS*]  as  held  at  Providence,  in  said  *  State,  on 
the  6th  day  of  July,  A.  D.  1841,  the  people  of 
the  State  then  present  did  by  vote  duly  taken 
enlarge  said  State  committee  by  the  addition 
of  the  following  named  persons,  all  citizens  of 
this  State,  to  wit: 

Providence  Ck>unty,  Henry  L.  Webster, 
Philip  B.  StinesB,  Metcalf  Marsh. 

Newport  Ck>unty,   Silas  Sissona. 

Bristol  County,  Abijah  Luce. 

Kent  County,  John  B.  Sheldon. 

Washington  County,  Wager  Weedcn,  Charles 
Allen. 

13th.  The  plaintiff  offered  to  prove  that»  at 
the  meeting  of  the  said  State  committee,  on 
the  20th  day  of  July,  1841,  at  Providence  afore- 
said, when  the  said  notice,  request  or  call  was 
ordered,  the  following  members  of  said  com- 
mittee were  present,  and  approved  of  the  afore- 
said call,  and  of  all  the  proceedings  Uien  had, 
to  wit:  Samuel  H.  Wales,  Henry  L.  Webster, 
Benjamin  Arnold,  Jr.,  Welcome  B.  Sayles, 
Metcalf  Marsh,  Philip  B.  Stiness,  Dutee  J. 
Pearce,  Silas  Sissons,  Benjamin  M.  Bosworth, 
Abijah  Luce,  Sylvester  Himes. 

14th.  The  plaintiff  then  offered  to  prove  that 
in  the  month  of  August^  1841,  citizens  of  this 
State,  qualified  as  aforesaid,  did  meet  in  their 
several  towns,  and  in  the  several  wards  in  the 
■aid  city  of  Providence,  and  made  choice  of 
delegates,  in  conformity  with  said  notice,  to 
meet  in  convention  to  form  a  draft  of  a  consti- 
tution to  be  laid  before  the  people  of  this  State ; 
and  he  offered  the  chairman  presiding  at  said 
meetings,  and  the  persons  acting  as  clerks  of 
the  same,  the  votes  or  ballots  then  and  there 
east  by  the  persons  voting  thereon,  and  of  the 
persons  then  and  there  voting,  to  prove  the 
aforesaid  facts,  and  to  prove  the  number  of 
citizens  so  voting. 

15th.  The  plaintiff  offered  to  prove  that  the 
said  delegates  did  meet  in  convention,  in  said 
dty  of  Providence,  in  the  month  of  October, 
1841,  and  drafted  a  constitution,  and  submitted 
it  to  the  people  of  said  State  for  their  examina- 
tion, and  then  adjourned,  to  meet  in  said  city 
of  Providence,  in  the  month  of  November,  A. 
D.  1841;  and  he  offered  to  prove  this  by  the 
production  of  the  original  minutes,  or  records, 
of  the  proceedings  of  said  convention,  verified 
by  the  oaths  of  the  presidents  and  secretaries 
thereof,  and  of  divers  persons  attending  the 
same,  as  members  thereof,  or  delegates  thereto. 

16th.  The  plaintiff  offered  to  prove  that,  in 
pursuance  of  said  adjournment,  the  said  dele* 
gates  did  a^in  meet  in  convention,  in  said 
Providence,  m  said  month  of  November,  and 
then  completed  the  draft  of  the  following  con- 
stitution (a  copy  of  which  is  hereunto  annexed 
marked  K ) ,  and  submitted  the  same  to  the  peo- 
ple of  said  State  for  their  adoption  or  rejec- 
14*]  tion,  recommending  *thrm  to  express 
their  will  on  the  subject,  at  mci'tings  to  be  duly 
presided  over  by  moderators  and  clerks,  and  by 
writing  their  names  upon  their  tickets,  and  to 
be  holden  in  their  several  towns,  and  in  the 
several  wards  of  the  city  of  Providence,  on 
Monday,  the  27th  day  of  December,  and  oa  the 


two  next  successive  days;  and  that  any  persoA 
entitled  to  vote,  who,  from  sickness  or  other 
cause,  might  be  unable  to  attend  and  vote  Is 
the  town  or  ward  meeting  on  the  days  afora> 
said,  might  write  his  name  on  a  ticket,  and  ob- 
tain the  signature  upon  the  back  of  the  same^ 
as  a  witness  thereto,  of  a  person  who  bad  giveo 
in  his  vote,  whieh  tickets  were  in  the  following 
form,  to  wit:  "I  am  an  American  citizen,  of  ttie 
age  of  twenty-one  years,  and  have  my  penna- 
nent  residence,  or  home,  in  this  State;  I  am  (or 
not)  qualified  to  vote  under  the  existing  laws 
of  this  State,  I  vote  for  (or  against)  the  con* 
stitution  formed  by  the  oonvention  of  the  peo- 
ple assanbled  in  Providence,  and  which  was 
proposed  to  the  people  by  said  oonvention  oo 
the  18th  day  of  November,  A.  D.  1841";  whieh 
votes  the  moderator  or  elerk  of  any  town  or 
ward  meetings  should  receive  on  either  of  tht 
three  days  succeeding  the  three  days  before 
named;  and  which  he  offered  to  prove  by  tht 
production  of  said  original  minutes  and  records 
as  aforesaid,  verified  as  aforesaid,  and  by  the 
testimony  of  said  persons  aforesaid,  and  by  the 
14th  article  of  said  constitution. 

17th.  The  plaintiff  offmed  to  prove  that 
meetings  were  held  in  the  several  towns,  and 
wards  of  the  city  of  Providence  aforesaid,  and 
on  the  days  aforesaid,  for  the  purposes  afore- 
said; in  pursuance  of  the  requirements  of  said 
constitution;  and  the  said  moderators  and 
clerks  did  receive,  on  said  three  successive 
days,  such  votes  of  persons  qualified  as  afore- 
said, and  then  carefully  kept  and  made  reffis- 
ters  of  all  the  persons  voting,  which,  together 
with  the  tickets  given  in  by  the  voters,  were 
sealed  up  and  returned  by  said  moderators  Mid 
clerks,  with  certificates  signed  and  s^cd  )j^ 
them,  to  the  secretary  of  said  convention,  to  M 
counted  and  declared  at  their  adjourned  meekp 
ing,  on  the  12th  day  of  January,  A*  D.  1842; 
all  of  which  he  offered  to  prove  by  the  testi- 
mony of  the  several  moderators  presiding  at 
said  meeting,  and  of  the  clerks  of  the  samsb 
and  of  the  secretaries  of  said  convention,  and 
by  the  production  of  the  original  votes  or  bal* 
lots  cast  or  polled  b^  the  persons  then  aad 
there  voting,  the  original  registers  of  all  said 
persons  so  voting,  and  the  said  certificate^ 
signed  and  sealed  as  aforesaid,  verified  by  the 
oaths  of  said  moderators  and  derks. 

18th.  The  plaintiff  offered  to  prove  that  the 
said  convention  of  delegates  did  meet  in  said 
Providence,  on  the  said  12th  day  of  Januarr, 
1842,  and  did  then  and  there  count  the  said 
votes;  *and  the  said  oonvention  there-  [*lft 
afterwards,  on  the  said  18th  day  of  said  Janu* 
ary,  did  pass  the  preamble  and  rcaolutions  fol- 
lowing, U>  wit: 

"Whereas,  by  the  return  of  the  votes  upon 
the  constitution  proposed  to  the  eiticens  of  this 
State  by  this  Convention,  the  18th  day  of 
November  last,  it  satisfactorily  appears  that  the 
citizens  of  this  State,  in  their  original  sovereign 
capacity,  have  ratifi«i  and  adopted  said  eoBstl- 
tution  bv  a  large  majority;  and  the  will  ol 
the  people,  thus  decisively  made  known,  ought 
to  be  implicitly  obeyed  and  faitlifolly  executed. 

"We  oo  therefore  resolve  and  declare  that 
said  constitution  rightfully  ought  to  be,  and  isp 
the  paramount  law  and  constitution  of  the 
8Ute  of  Rhode  Island  and  Providsnee  Plant** 
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"And  Hm  further  resolve  and  declare,  for 
oifreelves,  and  in  behalf  of  the  people  whom  we 
represent,  that  we  will  establisn  said  constitu- 
tion, and  sustain  and  defend  tibe  same  by  all 
necessarr  means. 

*Hesohred,  That  the  officers  of  this  oonven- 
tion  make  proclamation  of  the  return  of  the 
votes  upon  the  constitution,  and  that  the  same 
has  becoi  adopted  and  become  the  constitution 
of  this  State;  and  that  they  cause  said  procla- 
mation to  be  published  in  the  newspapers  of 
the  same. 

^'Resolved,  That  a  certified  copy  of  the  re- 
port of  the  oommittee  appointed  to  count  the 
Totes  upon  the  constitution,  and  of  these  reso- 
lutions, and  of  the  constitution,  be  sent  to  his 
Bzoellen<7  the  Governor,  with  a  request  that 
kt  would  communicate  the  same  to  the  two 
houses  of  the  General  Assembly."  A  copy  of 
which  resolutions  and  proceedings  is  annexed, 
marked  L  c. 

And  ha  further  offered  to  prove  that  the 
same  was  sent  to  said  Governor,  and  by  him 
oommunicated  to  the  said  General  Assembly,  and 
1^  them  laid  on  the  table;  and  that,  by  a  sub- 
sequent resolution  of  the  House  of  Representa- 
tives in  said  General  Assemblv,  the  further 
consideration  thereof  was  indefinitely  post- 
poned. All  these  matters  he  offered  to  pro?e  by 
the  production  of  the  original  minutes  or  rec- 
ords of  the  convention  aforesaid,  verified  by 
the  oaths  of  the  president,  vice-presidents,  and 
secretaries  thereof;  by  the  report  of  the  oom- 
mittee appointed  $y  said  convention  to  count 
■aid  votes,  verified  by  the  certificate  of  the 
secretaries  of  said  convention,  and  by  the  oaths 
of  the  members  of  said  oommittee,  and  by  the 
eertificate  of  Henry  Bowen,  Secretanr  of  State 
under  the  then  acting  government,  and  of 
Thomas  A.  Jenks,  one  of  the  clerks  of  the  then 
House  of  Representatives.  And  he  further  of- 
fered to  prove,  that»  at  the  same  session  of 
■aid  Assembly,  a  member  of  the  House  of  Rep- 
resentatives submitted  to  that  bodv,  for  their 
16*]  ^action,  a  resolution  referring  all  the 
matters  connected  with  the  formation  and 
adoption  of  the  aforesaid  constitution  to  a 
■eleH  committee,  with  instructions  to  them  to 
ascertain  and  report  the  number  of  votes  cast, 
and  the  number  of  persons  voting  for  the  same, 
with  full  power  to  send  for  persons  and  pa- 

B»rs;  whicn  resolution  was  rejected  by  said 
ouse  of  Representatives,  as  appears  by  copies 
of  the  records  of  the  said  House  for  said  ses- 
sion, hereunto  annexed,  and  marked  L  a,  and 
the  exhibit  hereunto  annexed,  marked  L  b,  and 
the  testimony  of  witnesses. 

10th.  The  plaintiff  then  offered  to  prove  that 
the  officers  of  said  convention  did  make  the 

Sroclamation  required  by  the  said  resoluticm  of 
\m  said  convention;  and  he  offered  to  prove 
this  by  a  copy  of  said  proclamation,  certified 
Inr  said  officers,  the  oaths  of  said  officers,  and 
the  testimony  of  other  witnesses.  See  form  of 
proclamation  annexed,  marked  X. 

20th.  The  plaintiff  then  offered  to  prove 
that  the  said  constitution  was  adopted  by  a 
large  majority  of  the  male  people  of  this  State, 
of  the  age  of  twenty-one  years  and  upwards, 
who  were  qualified  to  vote  under  said  constitu- 
tion, and  also  adopted  by  a  majority  of  the 
penoBM  entitled  to  vote  for  general  officers  im- 
thr  the  then  exieting  iawa  of  the  said  6taie» 


and  according  to  the  provisions  thereof;  and 
that  so  much  of  the  same  as  relates  to  the  eloe- 
tion  of  the  officers  named  in  the  sixth  section  of 
the  fourteenth  article  of  said  constitution,  oa 
the  Monday  before  the  3d  Wednesday  of  April, 
A.  D.  1842,  to  wit,  on  the  18th  day  of  said 
April,  and  all  the  other  parts  thereof  on  the 
first  Tuesday  of  May,  1842,  to  wit,  on  the  3d 
day  of  said  May,  and  then  and  there  became, 
and  was,  the  rightful  and  legal  constitution  of 
said  State,  and  paramount  law  of  said  State; 
and  this  he  offex^  to  prove  by  the  production 
of  the  original  votes  or  ballots  cast  or  polled  by 
the  persons  voting  for  or  against  the  adoption 
of  said  constitution,  by  the  production  of  the 
original  registers  of  the  persons  so  voting,  veri- 
fied by  the  oaths  of  the  several  moderators  and 
clerks  of  the  meetings  held  for  such  votings,  by 
the  testimony  of  all  the  persons  so  voting,  and 
by  the  said  constitution. 

21  St.  The  plaintiff  produced  a  copy  of  said 
constitution,  verified  by  the  certificates  of 
Joseph  Joslin,  president  of  said  convention  of 
delegates  elected  and  assembled  as  aforesaid, 
and  for  the  purposes  aforesaid,  and  of  Samuel 
H.  Wales,  one  of  the  vice-presidents,  and  of 
John  S.  Harris  and  William  Smith,  secretaries 
of  the  same;  and  offered  the  said  Joslin, 
Wales,  Harris,  and  Smith,  as  witnesses  to  prove 
the  truth  of  the  matters  set  forth  in  said  cer- 
tificates; which  said  copy,  upon  the  proof 
aforesaid,  he  claimed  to  be  a  true  and  authen- 
ticated copy  of  said  constitution,  and  which 
oonstitution  he  claimed  to  be  the  paramount 
law  of  the  said  State. 

*22d.  The  plaintiff  offered  to  prove,  [*17 
that,  by  virtue  of,  and  in  conformity  with,  the 
provisions  of  said  constitution,  so  adopted  as 
aforesaid,  the  People  of  said  State  entitled  to 
vote  for  general  officers,  senators  and  represent- 
atives, to  the  General  Assembly  of  said  State, 
under  said  constitution,  did  meet,  in  legal  town 
and  ward  meetings,  on  the  third  Wednesday  of 
April  next  preceding  the  first  Tuesday  of  May, 
1842,  to  wit,  on  the  18th  day  of  April,  1842, 
and  did  elect  duly  the  officers  required  by  said 
oonstitution  for  the  formation  of  the  govern- 
ment under  said  constitution;  and  that  said 
meetings  were  conducted  and  directed  accord- 
ing to  the  provisions  of  said  constitution  and 
the  laws  of  said  State;  and  this  he  offered 
to  prove  by  the  evidence  of  the  moderators  and 
clerks  of  said  meetings,  and  the  persona  pres- 
ent at  the  same. 

23d.  The  plaintiff  offered  in  evidence  that 
the  said  general  officers,  to  wit,  the  Governor, 
Lieutenant-Governor,  Secretary  of  State,  sena- 
tors and  representatives,  all  constituting  the 
General  Assembly  of  said  State  under  said 
constitution,  did  assemble  in  said  city  of  Prov- 
idence on  the  first  Tuesdav  of  May,  A.  D.  1842, 
to  wit,  on  the  3d  da^  of  May,  1842,  and  did 
then  and  there  organise  a  government  for  the 
said  State,  in  conformity  with  the  provisions 
and  requirements  of  said  constitution,  and  did 
elect,  appoint^  and  qualify  offioert  to  carry  the 
said  constitution  and  laws  into  effect;  and,  to 
prove  the  same,  he  offered  exemplified  copies 
of  the  acts  and  doings  of  said  General  Aasem- 
bly,  hereunto  annex^,  and  marked  N  a,  K  b, 

N  c 

24th.  The  plaintiff  offered  in  evidence  a  duly 
certified  copy  of  that  part  of  the  censua  of  the 

Howard  1. 
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United  States  for  the  year  1840  which  applies  the  jury  as  prayed  for,  as  well  as  to  the  instruA* 

to  the  District  and  State  of  Rhode  Island,  etc^  tions  so  as  aforesaid  given  by  the  eourt  to  the 

hereunto  annexed,  and  marked  O.  jurr,  the  plaintiff,  by  his  oounsel,  excepted, 

25th.  The  plaintiff  offered  in  evidence  a  eer-  and  prayed  the  exceptions  to  be  sJlowed  1^ 

tificate  signra  by  Henry  Bowen,  Secretary  of  the    court.    And    after   the   said   instructions 

State  of  the  then  existing  government  of  the  were  so  refused,  and  so  giren  as  aforesaid,  tho 

State  of  Rhode  Island,  eta,  showing  the  num-  jury  withdrew,  and  afterwards  returned  their 

her  of  Totes  polled  by  the  freemen  in  said  verdict  for  the  defendants. 

State  for  ten  years  then  last  past;  a  copy  of  And  inasmudi  ss  the  said  seTsral  matters  of 

which  is  hereunto  annexed,  marked  P.    Also,  law,  and  the  said  several  matters  of  faet,  so 

under  the  same  certificate,  an  act  marked  Q.  produced  and  given  in  evidence  on  the  part  of 

purporting  to  establish  martial  law.  the  said  plaintiff  and  the  said  defendants,  and 

20.  And  the  plaintiff  offered  in  evidence  an  by  *their  counsel  insisted  on  and  objected  [*19 
authenticated  copy  of  an  act  of  the  General  As-  to  in  manner  ss  aforesaid,  do  not  appear  by  the 
sembly  under  the  charter  gOTemmcnt,  passed  record  and  verdict  aforesaid;  the  said  counsel 
at  their  June  session,  A.  D.  1842,  entitled  for  the  plaintiff  did  then  uid  there  propose  the 
"An  Act  to  provide  for  calling  a  Convention  aforesaid  exceptions  to  the  said  refusals  and 
of  the  People,"  etc.,  and  an  act  in  amendment  opinions  of  said  court,  and  requested  them  to 
thereto;  which  said  copy  is  hereunto  annexed,  put  the  seal  of  said  court  to  this  bill  of  ax- 
marked  Q  a.    And  also  a  copy  of from  ceptions,  oontaining  the  said  several  matters  so 

the  records  of  the  House  of  Representatives  produced  and  ffiven  in  evidence  for  the  party 

(under  said  government),  at  their  March  see-  objecting  as  aK>resaid. 

sioiL  A.  D.  1842,  hereunto  annexed,  marked  R.  And  thereupon  the  judges  of  the  aforesaid 

1 8* J      ^Whereupon,     the     counsel     for     the  court,  at  the  request  of  the  counsel  for  the  par- 

E'  itiff   requested   the   court   to   charge   the  ty  objecting,  did  put  their  said  seal  to  this  bill 

,  that,  under  the  facts  offered  in  evidence  of  exceptions  the  same  being  found  to  be  true, 

,     he  plaintiff,  the  constitution  and  frame  of  pursuant  to  the  law  in  such  cases  provided,  at 

government  )»repared,  adopted,  and  established  the  term  of  said  court  and  the  trial  aforesaid, 

in  the  manner  and  form  set  forth  and  shown  Joseph  Story,    [seal] 

fnU  foroe  and  effect,  u  such,  during  the  time  ''f^P^nZ  tw  r  u  L!JS5.^^  iLm.« 

^  forth  ta  the  plaintiff*  writ  «nUl.r.tion.  '^^^ZZtHT^\V:^^'o^m'^^""- 

when  the  trespsss  alleged  therein  was  comnut-  tS^^"1^^^                             rt7uM\t^A  i#* 

W  by  the  dSfendantT-  ^Imitted  in  their  cXdTr  Th"  pff  A^f^^ll^h  ?hi 


»»  Ct  V^rthi.  i.M  «^Z.«r  AffArirtTi-  The  brief  flled  on  behalf  of  the  plaintiff  in 

■ion  therein  for  amending,  altering,  reforming.  Points, 
changing,  or  abolishing  the  said  frame  of  gov-  And  upon  these  facts  the  plaintiff  in  error 
«mmen^  had  the  right  to  re-assume  the  powers  will  maintain,  that,  by  the  fundamental  prin- 
of  ffovemment,  and  establish  a  written  consti-  dples  of  government  and  of  the  sovereignty  of 
tution  and  frame  of  a  republican  form  of  gov-  the  people  acknowledged  and  acted  upon  in 
emment;  and  that  having  so  exercised  such  the  United  States,  and  the  several  States  there- 
rig^t  as  aforesaid,  the  pre-existing  charter  gov-  of,  at  least  ever  since  the  Declaration  of  Inde* 
•mment,  and  the  authority  and  the  assumed  pendence  in  1776,  the  constitution  and  frame 
laws  under  which  the  defendants  in  their  plea  of  government  prepared,  adopted,  and  estab- 
elaim  to  have  aeted,  became  null  and  void  and  lished  as  above  set  forth  was,  and  became  there- 
of no  effect,  so  far  as  they  were  repugnant  to  by,  the  supreme  fundamental  law  of  the  State 
and  conflicted  with  said  constitution,  and  are  of  Rhode  Island,  and  was  in  full  force  and 
no  iustiflcation  of  the  acts  of  the  defendants  effect,  ss  such,  when  the  trespsss  allesed  ia 
in  tne  premises.  the  plaintiff's  writ  wss  committed  by  tne  de- 

And  the  court,  pro  forma,  and  upon  the  un-  fendants. 

derstandings  of  the  parties  to  carry  up  the  ml-  That    this    oondusion    also    follows    from 

ings  and  exceptions  of  the  said  court  to  the  one  of  the  foregoing  fimdamental  principles  of 

Supreme  Court  of  the  United  States,  refused  the  American  system  of  government,  which  is, 

to  give  the  said  instructions,  or  to  admit  in  that  government  is  instituted  by  the  people,  and 

evidence  the  facts  offered  to  be  proved  by  the  for  the  benefit,  protection,  and  security  of  the 

Slaintiff,  but  did  admit  the  testimony  offered  people,  nation,  or  community.    And  that  when 

9  be  proved  by  the  defendants;  and  did  rule  any  government  shall  be  found  inadequate  or 

that  tne  government  and  laws,  under  which  contrary  to  these  purposes,  a  majority  of  the 

tliev  assume  in  their  plea  to  have  acted,  were  community  hath  an  indubitable,  inalienable,  and 

in  full  force  and  affect  ss  the  frame  of  govern-  indefeasible  ^right  to  reform,  alter,  or  [*S0 

ment  and  laws  of  the  State  of  Rhode  Island,  abolish  the  same,  in  such  manner  ss  shall  be 

and  did  constitute  a  justification  of  the  acts  of  judged  most  conducive  to  the  public  weak 

the  defendants,  ss  set  forth  in  their  pleas.  But  that,  in  the  case  at  bar,  the  argument  Is 

To  wld^  r«f usala  of  the  court  so  to  instruct  sufficient,  even  should  ft  limit  tha  t»l  (.^v^tk 
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tlM  plaintiff  diselafms)  to  a  majority  of  the 
Toting  people,  such  majority  having,  in  fact, 
adopted  and  affirmed  the  said  constitution  of 
Rhode  Island. 

To  sustain  this  aeneral  view,  the  following 
proposition  is  submitted  as  the  theory  of  Amer- 
loaa  government,  upon  which  the  decision  of 
this  cause  must  depend. 

The  institution  of  American  liberty  is  based 

TB  the  principles,  that  the  people  are  capable 
self.goyemment,  and  have  an  inalienable 
right  at  all  times,  and  in  any  manner  they 
please,  to  establish  and  alter  or  change  the 
eonstitution  or  particular  form  under  which  that 

Emment  shall  be  effected.  This  is  especial- 
rue  of  the  several  States  composing  the 
n,  subject  only  to  a  limitation  provided  by 
the  United  States  Ck)nstitution,  that  the  State 
governments  shall  be  republican. 

In  order  to  support  this  proposition,  we  have 
to  establish  the  following  points: 

1st.  That  the  soverei^ty  of  the  people  is  su- 
preme, and  may  act  in  forming  government 
without  the  assent  of  the  existing  government. 

2d.  That  the  people  are  the  sole  judges  of  the 
form  of  government  best  calculated  to  promote 
their  safety  and  happiness. 

Sd.  That,  «s  the  sovereign  power,  they  have 
a  riffht  to  adopt  such  form  of  government. 

4th.  That  the  right  to  adopt  necessarily  in- 
cludes the  right  to  abolish,  to  reform,  and  to 
alter  anv  existing  form  of  government,  and  to 
substitute  in  its  stead  any  other  that  they  may 
judge  better  adapted  to  the  purposes  intended. 

6th.  That  if  such  right  exists  at  all,  it  exists 
In  the  States  under  the  Union,  not  as  a  right  of 
force,  but  a  right  of  sovereignty;  and  that  those 
who  oppose  its  peaceful  exerdse,  and  not  those 
who  support  it,  are  culpable. 

6th.  That  the  exercise  of  this  right,  which  is 
a  right  original,  sovereign,  and  supreme,  and 
not  derived  from  any  other  human  authority, 
may  be,  and  must  be,  effected  in  such  way  and 
manner  «s  the  people  may  for  themselves  de- 
termine. 

7th.  And  mors  especially  is  this  true  in  the 
ease  of  the  then  subsisting  government  of 
Rhode  Island,  which  derived  no  power  from  the 
•barter  or  from  the  people  to  alter  or  amend 
the  frame  of  government,  or  to  change  the  basis 
of  representation,  or  even  to  propose  initiatory 
measures  to  that  end. 

Upon  the  foregoing  hypothesis,  then,  the  fol- 
lowmg  questions  arise: 

1st.  Had  the  people  of  Rhode  Island,  in  the 
11*]  month  of  December,  *1841,  without  the 
■ancition  or  assent  of  the  Legislature,  a  right  to 
adopt  a  State  constitution  for  themselves,  that 
constitution  establishing  a  government,  repub- 
lican in  form,  within  the  meaning  of  the  Con- 
■titution  of  the  United  States? 

2d.  Was  the  evidence  of  the  adoption  by  the 
people  of  Rhode  Island  of  such  a  constitution, 
offered  in  the  court  below  by  the  plaintiff  in 
this  cause,  competent  to  prove  the  fast  of  the 
adoption  of  suon  constitution  T 

So.  Upon  the  issuing  of  the  proclamation  of 
the  eonvention,  by  wUdh  it  had  been  declared 
duly  adopted,  namely,  on  the  13th  day  of  Janu- 
ary, 1842,  and  the  acts  under  it,  did  not  that 
constitution  become  the  supreme  law  of  the 
Stmte  of  Shade  Island  T 
2f  tham  qumtiam  gn  iftiwered  im  tha  nagp^- 


tive,  then  the  theory  of  American  free  govern- 
ments for  the  States  is  unavailable  in  practice. 
If  they  be  answered  in  the  affirmative,  then 
the    consequences    which    necessarily     follow 
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1st.  The  charter  government  was,  ipso  faeto, 
dissolved  by  the  adoption  of  the  people's  ocm- 
stitution,  and  by  the  organization  and  proceed- 
ings of  the  new  ffovemment  under  the  same. 

2d.  Consequently,  the  Act  of  March,  1841, 
in  relation  to  offences  against  the  sovereign 
power  of  the  State,"  and  the  Act  "declaring 
martial  law"  passed  June  24,  1842,  were  both 
void. 

3d.  The  Act  of  June,  1842,  being  void,  af- 
fords no  justification  of  the  acts  complained  of 
in  the  plaintiff's  declaration. 

4th.  Those  acts,  by  the  common  law,  amount 
to  trespass,  the  facts  being  admitted  by  the  de- 
fendants. 

It  has  already  been  said  that  Mr.  Hallett 
alone  argued  the  case  on  behalf  of  the  plaintiff 
in  error,  but  the  reporter  is  much  at  a  loss  how 
to  give  even  a  skeleton  of  the  argument,  which 
lasted  for  three  days,  and  extended  over  a 
great  variety  of  matter.  The  following  points 
were  discussed,  and  authorities  read: 

1st.  What  is  a  state  T 

Sidney  on  Government,  pp.  15,  24,  840,  399; 
Locke  on  Government,  B.  2,  ch.  8,  sees.  96,  96^ 
etc.;  Burgh's  Pol.  Dis.  Vol.  I.  pp.  3,  4,  6;  Vat- 
tel,  L.  N.  p.  18;  Virginia  Convention,  1776; 
Wilson's  Works,  Vol.  L  pp.  17,  304,  305; 
Federalist,  No.  39,  p.  150;  2  Dall.  Rep.  419, 
463,  464;  3  DalL  Rep.  93,  94;  1  Tuck.  Bl. 
Com.  App.  p.  10;  1  Story's  Com.  on  Conat.  pu 
193,  sea  208;  1  Elliott's  Deb.  Gilp.  ed.  p.  66. 

2d.  Who  are  the  people? 

The  early  political  writers  indiscriminately 
use  the  words  "community,"  "society," 
"State,"  "nation,"  "body  of  the  community," 
and  *"ffreat  body  of  the  people,"  to  ex-  [*22 
press  the  same  idea,  and  sometimes  the  words 
"the  governed"  are  used  in  the  same  sense. 

Sy£iey  on  Government,  ch.  1,  2,  3;  Locke 
on  Government,  B.  2,  ch.  8,  sec.  96  et  seq.,  eh. 
13,  etc.;  Burgh's  Pol.  Dis.  Vol.  I.,  ch.  2,  8. 
Vol.  m.,  pp.  276-278;  Vattel,  L.  N.  p.  18; 
Virginia  Convention,  1776,  pp.  16,  27,  ^  78; 
Declaration  of  Amer.  Ind.  etc.;  Trevett  v.  Wee- 
den,  Varnum's  Argument  in  1787;  Wilson'k 
Works,  Vol.  I.,  pp.  17,  20,  26,  417,  420,  Vol. 
n.,  p.  128,  Vol.  IIL  p.  291;  Federalist,  Nos. 
1,  7,  14,  21,  22,  39,  40,  63;  Virginia  Convention, 
1788,  pp.  46,  67,  68,  64,  65,  67-70,  79,  87,  96, 
etc;  2  Dall.  Rep.  448,  449,  452,  454,  458,  470- 
472;  3  Dall.  Rep.  86,  92-94;  1  Tuck.  Bl.  Com. 
Pt.  1,  note  at  p.  89,  App.  pp.  4,  9,  87;  1  Cranoh, 
Rep.  176;  Helvidius,  p.  78,  by  Mr.  Madison; 
Rayner's  Life  of  Jefferson,  377,  878;  John  Tay- 
lor, of  Car.  pp.  4,  412,  413,  619,  447;  Rawle 
on  the  Const,  pp.  14-17. 

He  dtes  Vattel,  and  uses  the  word  "people" 
in  the  same  sense  Vattel  had  used  the  word 
"SUte." 

4  Wheaton's  Reports,  p.  404;  Story's  Com. 
on  the  Const.  Vol.  L  B.  2,  sees.  201-204,  etc.; 
Virginia  Convention,  1829,  1830;  Deliates  in 
Congress,  Michigan  Reg.  Deb.  Vol.  XUL  pt 
1;  Everett's  Address,  Jan.  9,  1836;  Burke's  lU- 
port. 

All  the  American  political  writers,  etc,  use 
thfi  term  "i^eople"  to  express  the  entire  numer- 
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tel  aggregate  of  tlia  oommunitj,  whether 
State  or  national,  in  oontradietinction  to  the 
giofemment  or  Legislature. 

lir.  Burke,  in  his  report,  eited  ahove,  sajra, 
that  '^he  (political)  people  include  all  free 
white  male  persons  of  the  ase  of  twenty-one 
years  who  are  citizens  of  the  State,  are  of 
sound  mind,  and  have  not  forfeited  their  ri^ht 
br  some  erime  against  the  aodety  of  which 
thej  are  members.^ 

So.  Where  resides  the  ultimate  power  or 
aorereignty : 

STdnej  on  Government,  pp.  70,  849,  436; 
Locke  on  Government,  p.  316;  Burgh's  PoL 
Dis.  L  pp.  8,  4,  6,  Vol.  m.  pp.  277,  278, 
209,  447;  Paine's  Rights  of  Man,  p.  186;  "Ro^r 
Williams  on  Civil  Liberty;  Virnnia  (Convention 
of  1776;  Dee.  of  Amer.  Ind.;  Wash.  Farewell 
AddrMs;  Trevett  v.  Weeden,  Bamum's  Argu- 
ment; T^lson's  Works,  Vol.  L  pp.  17,  21,  26, 
416,  417,  418,  420,  VoL  n.  p.  128;  Vol.  m. 
pp.  277,  278,  299,  447;  Federalist,  No.  22,  p. 
87,  No.  39,  p.  164,  No.  40,  p.  168,  No.  46,  p. 
188;  Virginia  Deb.  of  1788,  pp.  46,  66,  69,  79, 
187,  230,  248,  313;  Chisholm  v.  Georgia,  2  Dall. 
Rep.  448,  Iredell,  464,  467,  468,  WiUon,  470- 
47^  Jay,  304,  Patterson;  Vanhome's  case,  3 
DalL  Rep.  93,  Iredell;  Doane's  case,  3  Dall. 
Rep.  93,  Iredell;  1  Tuck.  Bl.  Coul  Ap^.  pp. 
4,  9,  10;  1  Craneh,  Rep.  176;  Rayner's  Life  of 
ISM  Jefferson,  pp.  377,  378;  Vohn  Taylor, 
of  Oar.  pp.  412,  413,  489,  490;  4  Wbeaton's 
Rep.  p.  404,  Marshall;  Rawle  on  tJie  Const,  p. 
17;  1  Story's  Com.  on  the  Const,  pp.  186,  186, 
194,  196,  198-300;  Virginia  Convention  of 
1829,  1830;  Admission  of  Michigan,  Buchanan, 
Benton,  Strange,  Brown,  Niles,  King,  Vander- 
poel,  Toucey;  Everett's  Address,  p.  4;  4  Sl- 
&c»tfs  Deb.  223;  R.  L  Declaration  of  RighU, 
art.  2  and  3. 

4th.  The  right  of  the  people  to  establish  gov- 
ernment. 

Sydney,  Lock,  Burgh,  dted  ante;  Dee.  of 
Amer.  Ind.;  Wash.  Farewell  Ad.;  Virginia  Con- 
▼ention  of  1776;  Roger  Williams;  Wilson;  The 
Federalist;  Virginia  Deb.  of  1778;  2  Dall.  Rep.; 
1  Tuck.  BL  Com.  App.;  1  Craneh;  Rayner's 
life  of  Jefferson;  John  Taylor,  of  Carolina;  4 
Wheaton's  Reports;  Rawle  on  the  Constitution; 
1  Story's  Com.  on  Const.;  Virginia  Convention 
of  1829,  1830;  Admission  of  Michigan;  2  £U- 
ioit's  Debates,  66,  Pat.  Henry. 

6th.  The  mode  In  which  the  right  may  be 


The  English  authors  already  eited,  although 
they  aU  assert  the  right  of  the  people  to  ehange 
their  form  of  government  as  they  please  for 
their  own  welfare,  do  not  in  any  instance  come 
nearer  to  pointing  out  any  specific  mode  of 
doing  it  than  by  saying  that  '^thev  may  meet 
when  and  where  thev  please,  and  dispoae  of 
the  sovereignty,  or  limit  the  exercise  of  it."^ 

Sydn^  on  Government,  oh.  8,  see.  8I9  p. 
890. 

Li  the  Virginia  Declaration  of  June  12,  1776, 
art.  3,  they  say  it  may  be  done  "in  sudi 
manner  as  shall  be  judged  most  conducive  to 
the  eommon  weal." 

Declaration  of  American  independence;  WU' 

1. — For  the  reafon,  see  Madison,  2  Ell.  Deh.  96, 
•ad  Ptnckney.  4  Kll.  Deb.  819,  that  for  oUr  system 
""we  eaanot  find  one  express  example  in  the  sa* 
ynyes^  the  worlA" 


son's  Works,  Vol.  L  pp.  17,  21,  418,  419,  VoL 
m.  p.  293;  Federalist,  No.  21,  p.  78,  No.  39, 

S.  164,  No.  40,  p.  168,  No.  43,  p.  176;  Virginia 
invention  of  1788,  2  Elllotrs  Deb.  pp.  46, 
66,  67;  2  Dall.  Rep.  p.  448;  Iredell,  p.  464, 
Wilson,  Jay;  1  Tuck.  BL  Com.  part  1,  p.  89. 
note;  Appendix,  pp.  92-94;  Rajoier's  Life  of 
Jefferson,  pp.  377,  378;  4  Wheaton's  Rep.  p. 
404,  Marshikll;  Rawle  on  the  Const,  p.  17;  1 
Story's  Com.  on  the  Const,  pp.  198,  300,  306» 
306;  Virginia  Convention  of  1829,  1830,  p.  196. 
The  anti-republican  doctrine  that  legislative 
action  or  sanction  is  necessary,  as  the  mode  of 
effecting  a  change  of  State  government,  was 
broached  for  the  first  time,  imder  the  United 
States  government,  by  one  senator  in  the  de* 
bate  in  Congress  upon  the  admission  of  Michi- 
gan, December,  1846.  See*  Congres-  [*S4 
sional  Globe  and  Appendix  for  1836-1837.  It 
was  opposed  in  the  Senate  by  Hfr.  Buchanan 
(pp.  76,  147),  Mr.  Benton   (pp.  78,  79),  Mr. 


Strange  (p.  80),  Mr.  Brown  (p.  81),  Mr.  miee 
(pp.  82,  83),  Mr.  King  (p.  86) ;  in  the  House  by 
Mr.  Vanderpoel  (p.  131),  Mr.  Toucey  (p.  186). 


See  Kamper  v.  Hawkins,  1  Virginia  Cases, 
28,  29,  36,  37,  46,  47,  60,  61,  67,  68,  62,  64,  66, 
67-74. 

The  instances  of  Tennessee,  MirfiigMi,  Ar* 
kansas,  and  the  recent  case  of  New  York. 

So  far  as  the  foregoinff  authorities  are  proof 
of  anything,  th^  estahhsh  the  following  posi- 
tions, vis.: 

1.  That  in  the  United  States  no  definite,  nni* 
form  mode  has  ever  been  established  for  either 
instituting  or  changing  a  form  of  State  govern- 
ment. 

2.  That  State  Legislatures  have  no  power  or 
authority  over  the  subject,  and  can  mterfere 
onl^  by  usuroation,  any  further  than,  like  other 
individuals,  to  recommend. 

3.  That  the  great  body  of  the  people  may 
change  their  form  of  government  at  any  time, 
in  any  peaceful  way,  and  by  any  mode  of  opera- 
tions that  they  for  themselves  determine  to  be 
expedient. 

4.  That  even  where  a  subsistinff  constitution 
points  out  a  particular  mode  01  ehange,  the 
people  are  not  bound  to  follow  the  nuide  so 
pointed  out;  but  may  at  thdr  pleasure  adopt 
another. 

6.  That  where  no  constitution  exists,  and  no 
fundamental  law  prescribes  any  mode  of 
amendment,  there  they  must  adopt  a  mode  for 
themselves;  and  the  mode  they  do  adopt,  when 
adopted,  ratified,  or  acquiesced  in  by  a  ma- 
jority ot  the  people,  is  binding  upon  alL 

6th.  When  and  by  what  aot  does  a  State  eon- 
stittttion  become  the  paramount  law! 

A  constitution,  being  the  deliberate  expres- 
sion of  the  sovereign  will  of  the  people,  takee 
effect  from  the  time  that  wtll  is  unequivoeallj 
expressed.  In  the  maimer  provided  ii  and  hf 
the  instrument  itself. 

The  Constitution  of  the  Uiiit^  Staftee  be^ 
came  the  supreme  law  upon  ita  ratifloatioa  hf 
nine  States,  in  the  mode  pohited  out  by  the 
Constitution  itself. 

A  similar  rule  of  eonstmetioii  haa  bettt 
adopted  by  the  several  States  ever  since. 

Constitution  of  New  York,  jp.  123  of  Altttf. 
Const.;  j^ennsyirania,  jp.  139;  Delawars.  jx  167t 
see.  i;  K«itttdi7t  f.  Uii  Louisiana^  |^  UD^iee. 
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7;  Missluippi,  p.  SI 8,  see.  6;  Michigan,  p.  392, 
tee.  9. 

This  eonstitution  was  adopted  in  convention, 
15*]  Hay  11,  1836,  ^ratified  by  the  people  on 
the  first  Monday  of  October,  a  Legislaturt 
elected  In  the  same  month,  held  a  session  in 
November,  organized  their  Judiciarr  March, 
1838,  but  were  not  admitted  into  the  Union 
until  Januanr  26, 1837.  ValiditT  has  been  ffiven 
to  her  leffislatiye  acts  passed  in  March,  1838; 
therefore  her  constitution  took  effect  as  the  su- 
preme law,  upon  its  ratification  by  the  vote  of 
the  people,  on  the  first  Monday  of  October, 
1835. 

That  this  constitution  was  so  considered,  see 
speech  of  Mr.  Morris,  in  Gales  A  Seaton's  Cong. 
App.  p.  68;  Mr.  Benton,  Mr.  Kins,  Mr.  Van- 
derpoel,  Mr.  Toucey,  Congressionsl  Globe  and 
Appendix,  1836-1837. 

See  also  1  Story's  Com.  on  Const.  Judse 
Kelson  says  (1  Virginia  Cases,  p.  28):  '^t  Is 
eonfessedly  the  assent  of  the  people  which  gives 
validity  to  a  constitution."  Judge  Henry,  p. 
47;  9  Dane's  Abr.  p.  18,  sec.  8,  p.  26,  sec.  14, 
p.  22,  sec.  11,  when  the  United  States  Constitu- 
tion became  bindings  p.  38,  sec  28,  p.  41,  sec 
32,  p.  44,  sec.  35. 

These  authorities  establish  the  position  that 
constitutions  take  effect  and  become  binding 
from  the  time  of  their  ratification  by  the  vote 
c^  the  people;  which,  in  the  language  of  Wash- 
ington, is  of  itself  "an  explicit  and  authentic 
act  of  the  whole  people." 

7th.  The  difference  between  a  change  of  gov- 
omment  and  a  revolution. 

2  DaU.  Rep.  419,  464,  308;  Wilson's  Works, 
Vol.  I.,  pp.  383,  384;  "A  change  of  govern- 
ment has  been  viewed,"  etc;  Ibid.,  pp.  20,  21; 
Federalist,  No.  21,  Hamilton,  p.  78,  No.  89,  p. 
154,  No.  40,  p.  158,  No.  43,  p.  175,  Madison; 
Washington's  Farewell  Address;  the  several 
State  constitutions;  Helvidius,  Madison;  Rawle 
on  the  Const.;  1  Story's  Com.  on  the  Const, 
p.  300;  1  Cranch,  p.  178,  Marshall;  9  Dane's 
Abr.  pp.  67,  68,  sec  50. 

All  these  go  to  establish  the  constitutional 
right  of  changing  State  forms  of  government. 
But  the  right  of  revolution,  in  the  common  and 
European  acceptation  of  the  term,  implying  a 
change  bv  force,  is  nowhere  sanctioned,  so  far 
as  individual  States  are  concerned,  in  the  Oon- 
stitution  of  the  United  States,  if  it  may  be  in 
that  of  any  of  the  States.  On  the  contrary, 
as  sudi  revolution  may  involve  insurrection 
and  rebellion,  as  in  the  cases  of  Massachusetts 
and  Pennsylvania,  the  Constitution  of  the 
United  States,  art.  1,  sec  8,  sees.  14  and  18, 
makes  express  provision  to  resist  all  such  force 
with  the  whole  military  force  of  the  nation,  if 
required,  and  the  Act  of  Congress  of  February 
18, 1796,  for  calling  out  the  militia,  was  passed 
to  mny  that  provision  into  effect.  6o  that, 
11*1  imdor  the  American  sjrstem  ^of  govern- 
ment, a  revolution  and  a  mere  peaceful  change 
of  goffvniment  are  entirely  distinct  and  differ- 
ent thlnpi  nnn  being  provided  for,  the  other, 
fai  affect,  guarded  affunst. 

8th.  Why  a  revolution  to  change  the  form 
of  a  State  government  can  never  be  resorted  to 
within  the  ^nits  of  the  United  SUtes  Constitu- 
Uoo,  while  a  State  remains  in  the  Union. 

The  United  States  Constitution,  art.  4,  sec 
4,  prawidcB  tbmt  "the  United  States  shall  guar- 
B9M 


antee  to  every  State  in  this  Union  a  republican 
form  of  government,  and  shall  protect  each  of 
them  against  invasion,  and  on  the  application 
of  the  Legislature  or  of  tne  executive  (when 
the  Leffislature  cannot  be  convened)  against 
domestic  violence" 

Now,  therefore,  if  revolution  includes  insur- 
rection and  rebellion  (all  of  which  are  attempts 
to  change  a  subsisting  government  by  force), 
then  they  create  that  'domestic  vio'.enoe"  whidi 
is  contemplated  by  the  Constitution,  and  which, 
by  the  Act  of  1705,  they  have  by  law  provided 
for  suppressing.  How,  then,  can  revolution 
be  resorted  to,  to  change  a  State  ffovemmentf 
With  respect  to  the  Constitution  of  the  United 
States  the  case  may,  I  think,  be  different. 

As  to  the  decision  of  State  eourta. 

The  rule  applies  to  cases  where  the  dedsion 
of  a  State  court  has  become  a  rule  of  property, 
and  to  the  construction  of  local  statutes. 
Green  v.  Neal,  6  Pet.  291.  It  must  be  a  fixed 
and  received  construction.  Shelby  v.  Guy,  11 
Wheat.  361;  Gardner  v.  Collins,  2  Pet.  85. 

But  the  Rhode  Island  court,  in  the  trial  of 
Governor  Dorr  for  treason,  refused  to  consider 
the  people's  constitution,  or  to  decide  between 
that  and  the  charter  government.  They  held 
(p.  38)  that,  "if  a  government  had  been  set  up 
imder  what  is  calM  the  people's  constitution, 
and  they  had  appointed  judges  to  give  effect 
to  their  proceedings,  and  deriving  authority 
from  such  a  source,  such  a  court  might  have 
been  addressed  upon  a  question  like  tnis;  hut 
we  are  not  that  court." 

The  rule  of  State  decision  does  not  apply  to 
this  case — 

1.  Because  it  involved  no  rule  of  property 
nor  construction  of  a  statute  enacted  by  a  Leg- 
islature acknowledged  by  both  parties,  but  re- 
lated to  the  existence  of  a  constitution  and  gov- 
ernment under  it. 

2.  The  court  never  decided  which  waa  the 
valid  constitution,  but  refused  to  take  jurisdic- 
tion of  that  question  or  to  hear  it  at  all. 

8.  The  excitement  of  the  times  forms  an  ex- 
ception. 

4.  It  was  made  a  political  question,  and  not 
a  Judicial  construction,  as  far  as  it  entered  into 
the  case. 

*Mr.  Whipple^  for  the  defendant  in  [^'IT 
error,  said,  that  the  question  to  be  decided 
was,  whether  a  portion  of  the  voters  of  a  State 
either  the  majority  or  minority,  whenever  tliey 
choose,  assemblinff  in  mass  meeting  withoi& 
any  law  or  bv  voting  where  there  is  no  oppor- 
tunity of  challenging  votes,  may  overthrow  the 
constitution  and  set  up  a  new  one.  But  he 
would  leave  the  discussion  of  general  principles 
to  his  associate,  and  confine  himself  to  the  mors 
minute  facts  of  the  case. 

The  court  below  ruled  out  the  evidenoe  of- 
fered hy  the  plaintiff  in  error.  Were  thqr 
ri^htT  Thev  onered  parol  proof  of  a  new  con- 
stitution, which  was  said  to  have  been  adopted 
by  an  out-door  proceeding,  not  recognized  by 
any  law.  No  parallel  can  ne  found  to  this  case 
in  any  government,  the  freest  that  ever  existed, 
where  it  was  attempted  by  such  a  summary 
proceeding  to  bind  all  those  who  had  no  par* 
ticipation  in  it. 

The  charter  and  laws  of  Rhode  Island  were 
liberal  and  even  radical    It  was  eminently  a 
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gOTttminent  of  the  people.  [Mr.  Whipple  here 
went  Into  a  particular  examination  of  the 
charter  and  laws  to  illustrate  this  ooint.]  The 
usage  has  been  always  for  the  Legislature  to  re- 
ceive and  act  upon  petitions  for  extension  of 
the  right  of  suffrage,  and  tliii  usage  constitutes 
the  law.  All  changes  must  originate  with  the 
Lanslature. 

The  following  proposition  Is  tme,  Tiz.:  That 
no  resistance  to  law  is  to  be  countenanced,  un- 
less in  case  of  oppression  irremediable  other- 
wise. Was  this  tne  case  here  t  Difficulties  had 
existed  for  thirty  years  in  the  way  of  framing 
a  constitution,  not  consisting  in  an  elecvoral 
vote,  but  in  the  basis  of  representation.  Towns 
had  grown  up  and  claimed  a  greater  share  in 
representation  in  the  Legislature.  But  in  con- 
ventions, the  allotment  of  representatives  was 
aooordinff  to  the  scale  of  representation  then 
existing  In  the  Legislature,  and  they  kept  things 
iust  as  they  were.  Power  remained  in  the  same 
hands.  In  January,  1841,  the  Legishiture  passed 
resolutions,  calling  a  convention,  organised  upon 
the  same  basis  upon  which  it  stood  itself,  and 
on  the  7th  of  Februarv,  1841,  the  Suffrage  As- 
sociation adopted  a  declaration  of  principles, 
one  of  which  was  as  follows,  vis.: 

''Resolved,  That  whenever  a  majority  of  the 
dtisens  of  this  State  who  are  recognized  as 
citizens  of  the  United  States  shall,  by  delegates 
in  convention  assembled,  draft  a  constitution, 
and  the  same  shall  be  accepted  by  their  con- 
stituents, if-  will  be,  to  all  intents  and  pur- 
poses, the  law  of  the  State." 

Yet  in  the  petition  upon  which  the  Legis- 
lature acted  it  is  said,  '^our  petitioners  would 
not  take  the  liberty  of  suggesting  to  vour  hon- 
orable body  any  course  which  should  be  Dur- 
S8**]  sued  *but  would  leave  the  whole  affair  in 
joor  hands,  trusting  to  the  good  sense  and  dis- 
ention  of  the  General  Assembly." 

And  vet,  within  a  fortnight  after  the  Legis- 
lature had  provided  for  a  convention,  in  con- 
formity witn  this  petition,  these  same  persons 
took  the  affair  into  their  own  hands,  ana  issued 
the  declaration  of  principles  above  mentioned. 
Was  there  ever  a  esse  where  a  Legislature  sub- 
mitted alterations  of  a  constitution  to  be  voted 
upon  by  any  other  than  qualified  voters  t  And 
yet  Rhode  Island  did  more  than  this.  By  the 
resolutions  of  January,  1841,  she  permitted 
every  male  inhabitant  to  vote  upon  the  adop- 
tion of  the  constitution  which  might  be  pro- 
posed. [Mr.  Whipple  here  read  and  commented 
on  manv  documents,  to  show  that  the  friends 
of  the  ^people's  constitution**  onlv  wanted  to 
get  ahead  of  the  legislative  convention,  and  that 
of  course  there  was  no  esse  of  irremediable  op- 
pression.] 

The  "declaration  of  principles"  above  men- 
tioned is  founded  upon  the  idea  that  the  people 
can  change  the  constitution  whenever  they 
choose  to  do  so,  according  to  the  resolution 
above  quoted;  and  yet  the  thirteenth  article  of 
the  Dorr  constitution  says  that  all  propositions 
to  amend  the  constitution  must  originate  in  the 
Legislature,  and  then  be  ratified  by  the  people. 
Aluiough  OUT  amended  constitution  gave  to  the 

rtitioners  all  they  asked,yet  thev  voted  against 
when  before  the  people  for  adpotion,  and  It 
was  lejected  by  a  small  majority,  [lir.  Whipple 
here  commented  on  the  irregularities  in  voting 
upon  the  adoption  d  the  iSon  constitution. 


It  has  been  contended  by  the  opposite  eonn- 
sel,  that  they  had  a  right,  in  the  court  below, 
to  prove,  by  parol,  the  adoption  of  their  consti- 
tution; that  every  male  inhabitant  over  twen- 
tv-one  years  of  age  has  a  natural  right  to  vote; 
that  their  votes  are  binding  upon  the  ffovem* 
ment;  that  their  government  nad  a  r&ht  to 
take  the  military  arsenal  by  force;  and  thai 
this  court  has  a  right  to  decide  that  our  sov- 
emment,  now  and  always  represented  in  Oon* 
gress,  was  not  a  legitimate  government. 

There  is  no  such  tninff  as  a  natural  right  to 
vote.  There  are  three  classes  of  rights:  natu- 
ral, such  as  those  recognized  in  the  i)eclarati(on 
of  Independence;  dvii,  such  as  the  rights  of 
property;  and  political  rights.  Society  has 
nothing  to  do  with  natural  rights  except  to  pro- 
tect them.  Civil  rights  belong  equally  to  alL 
Everyone  has  the  right  to  acquire  property,  and 
even  in  infants  the  laws  ox  all  governments 
preserve  this.  But  political  rights  are  matters 
of  practical  utilitv.  A  right  to  vote  comes  un- 
der this  class.  If  It  was  a  natural  rig^t,  it 
would  appertain  to  every  human  being,  females 
and  minors.  Even  the  Dorr  men  excluded  all 
under  twenty-one,  and  those  who  **had  [**99 
not  resided  within  the  State  during  a  year. 
But  if  the  State  has  the  power  to  affix  any 
limit  at  ail  to  the  enjoyment  of  this  right,  then 
the  State  must  be  the  sole  judge  of  the  extent 
of  such  restriction.  It  can  confine  the  right 
of  voting  to  freeholders,  as  well  as  adults  or 
residents  for  a  year.  The  boasted  power  of 
maiorities  can  only  show  itself  under  the  law, 
and  not  against  the  law,  in  any  government  of 
laws.  It  can  only  act  upon  days  and  in  places 
appointed  by  law. 

But  it  is  urged  by  the  opposite  counsel,  that 
the  mat  doctrine  of  the  sovereignty  of  the 
peopte,  and  their  consequent  power  to  alter  the 
constitution  whenever  tn^  chooee,  is  the  Amer* 
lean  doctrine,  in  opposition  to  that  of  the 
HoIt  Alliance  of  Europe,  which  proclaims 
that  all  reforms  must  emanate  from  the  throne. 
Let  us  examine  this  so-called  American  doe- 
trine.  I  say  that  a  proposition  to  amend  al* 
wajrs  comes  from  the  Legielative  body.  [Mr. 
Whipple  here  examined,  soiatim,  the  Constitu- 
tion of  the  United  States,  and  the  constitutions 
of  each  State,  to  ^ow  that  this  principle  ran 
throuffh  the  whole  of  them.] 

LocSc  at  the  subject  in  another  aspect.  In 
Congress  each  House  must  axree,  and  even  then 
the  President  may  veto  a  bill.  Sixteen  millions 
of  people  in  the  large  States  may  be  in  favor 
of  amending  the  Constitution,  but  their  will 
may  be  thwarted  by  four  millions  in  the  small 
States.  What  then  becomes  of  this  vaunted 
American  doctrine  ofpopular  sovereignty,  act- 
ing hj  majorities  t  There  is  no  such  thingin 
the  United  States  as  a  forcible  revolution.  The 
Constitution  forbids  it.  The  f ramers  of  it  gave 
to  the  federal  government  power  to  put  down 
a  rebellion,  because  they  saw  that  remedies  for 
all  grievances  were  provided  bv  law. 

Bfr.  Webster,  on  the  same  side. 

This  is  an  unusual  case.  During  the  yean 
1841  and  1842,  great  agitation  existed  in  Rhode 
Island.  In  June,  1842,  it  subsided.  The  Leg- 
islature passed  laws  for  the  punishment  of  of- 
fenders, and  declared  martial  law.  The  grand 
jury  indicted  Dorr  for  treason.  His  trial  came 
on  in  1844,  when  he  warn  oonvictAi  and  teai* 
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tenoed  to  trnprtsotttnent  for  life.  Here  Ib  a  suit 
in  whidi  the  oppisite  counsel  say  that  a  great 
mistake  has  happened  in  the  courts  of  Rhode 
Island;  that  Governor  King  should  have  heen 
indicted.  They  wish  the  ffovemor  and  the 
rebel  to  change  places.  If  the  court  can  take 
oo^izanee  of  this  question,  which  I  do  not 
think,  it  is  not  to  be  re^tted  that  it  has  been 
brought  here.  It  is  said  to  involve  the  fun- 
damental principles  of  American  liberty.  This 
is  true.  It  is  always  proper  to  discuss  these,  if 
SO*]  the  appeal  be  made  to  reason,  *and  not 
to  the  passions.  There  are  certain  principles 
of  liberty  which  have  existed  in  other  countries, 
such  as  life,  the  right  of  property,  trial  by  jury, 
etc.  Our  ancestors  brought  with  them  ill 
which  they  thought  valuable  in  England,  and 
left  behind  them  all  which  they  thought  were 
not.  Whilst  colonies,  they  sympathized  with 
Englishmen  in  the  Revolution  of  1688.  There 
was  a  general  rejoicing.  But  in  1776  the  Amer- 
ican people  adopted  principles  more  especial- 
ly adapted  to  their  condition.  They  can  be 
traced  through  the  Confederation  and  the  pres- 
ent Constitution,  and  our  principles  of  liberty 
have  now  become  exclusively  American.  They 
are  distinctly  marked.  We  changed  the  gov- 
ernment where  it  required  change;  where  we 
found  a  good  one,  we  left  it.  Conservatism  is 
visible  throughout.  Let  me  state  what  I  un- 
derstand these  principles  to  be. 

The  first  is,  that  the  people  are  the  source  of 
all  political  power.  Everyone  believes  this. 
Where  else  is  there  any  power?  There  is  no 
hereditary  Legislature,  no  lai^  property,  no 
throne,  and  primogeniture.  Everybody  may 
buy  and  sell.  There  is  an  equality  of 
rights.  Anyone  who  should  look  to  any  other 
source  of  power  than  the  people  would  be  as 
much  out  of  his  mind  as  Don  Quixote,  who 
imsipned  that  he  saw  things  which  did  not 
exist.  Let  us  all  admit  that  the  people  are 
sovereign.  Jay  said  that  in  this  country  there 
were  manv  sovereigns  and  no  subject.  A  por- 
tion of  this  sovereign  power  has  been  delegated 
to  government,  which  represents  and  speaks 
the  will  of  the  people  as  far  as  they  chose  to 
delegate  their  power.  Congress  have  not  all. 
The  State  ffovernments  have  not  all.  The  Con- 
stitution or  the  United  States  does  not  speak 
of  the  government.  It  says  the  United  States. 
Nor  does  it  speak  of  State  Rovemments.  It 
says  the  States:  but  it  recognues  governments 
as  existing.  The  people  must  have  representa- 
tives. In  England,  the  representative  system 
originated,  not  as  a  matter  of  right,  but  be- 
cause it  was  called  by  the  king.  The  people 
complained  sometimes  that  they  had  to  send  up 
burgesses.  At  last  there  grew  up  a  constitu- 
tional representation  of  the  people.  In  our 
svstem,  it  grew  up  differently.  It  was  because 
the  people  could  not  act  in  mass,  and  the  right 
to  choose  a  representative  is  every  man's  por- 
tion of  sovereign  power.  Suffrage  is  a  delega- 
tion of  political  power  to  some  individual. 
Hence  the  right  must  be  aniarded  and  protected 
against  force  or  fraud.  That  is  one  principle. 
Another  is,  that  the  qualification  which  entitles 
a  man  to  vote  must  be  prescribed  by  previous 
laws,  directing  how  it  is  to  be  exercised,  and 
also  that  the  results  shall  be  certified  to  some 
eentnl  power  bo  that  the  vote  may  tell.  We 
know  MO  other  principle*    If  jou  go  beyoiid 


these,  you  eo  wide  of  the  American  tradL 
*One  principle  is,  that  the  people  often  [*S1 
limit  their  government;  another,  that  they  of- 
ten limit  themselves.  They  secure  themselves 
affainst  sudden  changes  by  mere  majorities. 
The  fifth  article  of  the  Constitution  of  the 
United  States  is  a  clear  proof  of  this.  The 
necessity  of  having  a  concurrence  of  two  thirds 
of  both  houses  of  Congress  to  propose  amend- 
ments, and  of  their  subsequent  ratification  by 
three  fourths  of  the  States,  gives  no  counte- 
nance to  the  principles  of  the  Dorr  men,  be- 
cause the  people  have  chosen  so  to  limit  them- 
selves. AH  qualifications  which  persons  are  re- 
quired to  possess  before  they  can  be  elected  are, 
in  fact,  limitations  upon  the  power  of  the 
electors;  and  so  are  rules  requiring  them  to  vote 
only  at  particular  times  and  places.  Our  Amer- 
ican mode  of  government  does  not  draw  any 
power  from  tumultuous  assemblages.  If  any- 
thing is  established  in  that  way,  it  is  deceptive. 
It  is  true  that  at  the  Revolution  governments 
were  forcibly  destroyed.  But  what  did  the  peo- 
ple then  do?  They  got  together  and  took  the 
necessary  steps  to  frame  new  governments,  as 
the  did  in  England  when  James  II.  abdicated. 
William  asked  Parliament  to  assemble  and  pro- 
vide for  the  case.  It  was  a  revolution,  not  be- 
cause there  was  a  change  in  the  person  of  the 
sovereign,  but  because  there  was  a  hiatus  whidi 
must  be  filled.  It  has  been  said  by  the  oppos- 
ing counsel,  that  the  people  can  get  togetner, 
caU  themselves  so  many  thousands,  and  estab- 
lish whatever  government  they  please.  But 
others  must  have  the  same  right.  We  have 
then  a  stormy  South  American  liberty,  support- 
ed by  arms  to-day  and  crushed  by  arms  to- 
morrow. Our  theory  places  a  beautiful  face  on 
liberty,  and  fuakes  it  powerful  for  good,  produc- 
ing no  tumults.  When  it  is  necessary  to  as- 
certain the  will  of  the  people,  the  Legislature 
must  provide  the  means  of  ascertaining  it.  The 
Constitution  of  the  United  States  was  estab- 
lished in  this  way.  It  was  recommended  to  the 
States  to  send  delegates  to  a  convention.  They 
did  so.  Then  it  was  recommended  that  the 
States  should  ascertain  the  will  of  the  people. 
Nobody  suggested  any  other  mode. 

The  opposite  counsel  have  cited  the  examples 
of  the  different  State  in  which  constitutions 
have  been  altered.  Only  two  provided  for 
conventions,  and  yet  conventions  have  been 
held  in  many  of  them.  But  how?  Alwajra 
these  conventions  were  called  together  by  the 
Legislature,  and  no  single  constitution  has  ever 
been  altered  by  means  of  a  convention  gotten 
up  by  mass  meetings.  There  must  be  an  au- 
thentic mode  of  ascertaining  the  public  will 
somehow  and  somewhere.  If  not,  it  is  a  gov- 
ernment of  the  strongest  and  most  numerous. 
It  is  said,  that  if  tl^  Legislature  refuses  to 
call  a  convention,  the  case  then  *resem-  [*S2 
bles  the  Holy  Alliance  of  Europe,  whose  doe- 
trine  it  was  that  all  changes  must  originate 
with  the  sovereign.  But  there  is  no  resem- 
blance whatever.  I  say  that  the  will  of  the 
people  must  prevail,  but  that  there  must  be 
some  mode  of  finding  out  that  will.  The  peo- 
ple here  are  as  sovereign  as  the  crowned  heads 
at  Laybach,  but  their  wiU  is  not  so  easily  dis- 
covered. They  cannot  issue  a  ukase  or  edict. 
In  1845,  New  York  passed  a  law  recommending 
ito  iha  ^eo^lA  to  vots  for  delegates  to  a  eon- 
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▼ention;  bvl  tlM  muba  penalties  against  fraud 
were  proyided  as  in  other  elections.  False 
oaths  were  punished  in  the  same  waj.  The 
will  of  the  people  was  eoUeeted  just  as  in 
ordinary  occasions. 

What  do  the  Constitution  and  laws  of  the 
United  States  saj  upon  this  pdntt  The  Con- 
atitution  recognizes  the  existence  of  States,  and 
guarantees  to  each  a  republiean  form  of  gov- 
•mment,  and  to  protect  them  against  domestic 
violence.  The  tmng  which  is  to  he  protected 
is  the  existing  Stats  goremment.  This  is  clear 
by  referring  to  the  Act  of  Congress  of  1796.  In 
case  of  an  insurrection  a^nst  a  State,  or  the 
ffOYemment  thereof,  the  President  is  to  inter- 
fere. The  Constitution  proceeds  upon  the  idea 
that  each  State  will  take  care  to  establish  its 
own  government  upon  proper  principles,  and 
does  not  contemplate  these  extraneous  and 
irregular  alterations  of  existing  governments. 

Let  us  now  look  into  the  case  as  it  was  tried 
in  the  court  below,  and  axamine— 

1st.  Whether  this  court  can  take  judicial 
eognizance  of,  and  decide,  the  questions  which 
are  presented  in  the  record. 

2d.  Whether  the  acts  which  the  plaintiff  be- 
low offered  to  prove  were  not  criminal  acts, 
and  therefore  no  justification  for  anybody. 

Sd.  Whether  in  point  of  fact  any  new  gov- 
ernment was  put  into  operation  in  Rhode 
Island,  as  has  been  alleged. 

[Mr.  Webster  here  examined  the  pleas,  ete., 
and  narrative  of  proceedings,  as  above  set 
forth.]  The  new  constitution  was  proclaimed 
on  the  13th  of  January,  1842.  On  the  13th  of 
April,  officers  were  appointed  under  it,  and 
Mr.  Dorr  was  chosen  governor.  On  the  third 
of  May  the  Legislature  met,  sat  that  day  and 
the  next,  and  then  adjourned  to  meet  on  the 
first  Monday  in  July,  in  Providence.  But  it 
never  met  again.  What  became  of  itt  The 
whole  ffovemment  went  silently  out  of  exist- 
ence, ui  November,  1842,  the  people  voted  to 
adopt  a  constitution  which  had  been  framed 
under  legislative  authority,  and  in  May,  1843, 
Ihia  new  constitution  went  into  operation  and 
baa  ever  since  continued.  If  this  displaced  Mr. 
Dorr's  government,  then  there  was  an  interreg- 
num in  the  State  of  nearly  a  year.  But  be- 
SS*]  tween  nhe  first  Monday  in  July,  1842, 
and  May,  1843,  what  had  extinguished  this 
government  of  Mr.  Dorrt  It  must  have  gone 
out  of  itself,  and,  in  fact,  only  lasted  for  two 
days,  via.,  the  3d  and  4th  of  May,  1842.  In 
August,  1842,  Dorr  was  indicted  for  treason, 
trimi  in  March,  1844,  and  found  guilty.  [Mr. 
Webster  here  read  an  extract  from  the  charge 
of  Chief  Justice  Durfee.] 

To  return  to  the  first  point  mentioned.  Can 
this  court,  or  could  the  court  below,  take  cos- 
nizance  of  the  questions  which  are  raised  in 
the  record!  If  not,  the  proof  was  properly 
rejected. 

The  question  which  the  court  was  called 
upon  to  decide  was  one  of  sovereignty.  Two 
Legislatures  were  in  existence  at  the  same  time. 
Both  could  not  be  legitimate.  If  legal  power 
had  not  passed  awav  from  the  charter  govern- 
ment, it  could  not  have  got  into  Dorr's.  The 
position  taken  on  the  otl^r  side  is  that  it  had 
so  passed  away,  and  it  is  attempted  to  be 
proved  by  votes  and  proceedings  of  meetings, 
•ta^  out  oi  dona.    This  court  must  look  slas- 


where— to  the  Constitution  and  laws,  and  acts 
of  the  government  of  the  United  States.  How 
did  the  President  of  the  United  States  treat 
this  question  t  Actinff  under  the  Constitution 
and  law  of  1795,  he  decided  that  the  existinff 
government  was  the  one  which  he  was  bound 
to  protect.  He  took  his  stand  accordinsly,  and 
we  say  that  this  is  obligatory  upon  this  court, 
which  always  follows  an  executive  recognition 
of  a  foreign  government.  The  proof  offered  be- 
low,  and  rejected  by  the  co^irt,  would  have  led 
to  a  different  result.  Its  object  was  to  show 
that  the  Dorr  constitution  was  adopted  by  a 
majority  of  the  people.  But  how  oomd  a  court 
judge  of  thist  Can  it  know  how  many  persons 
were  present,  how  many  of  them  qualified 
voters,  and  all  this  to  be  proved  by  testimony  t 
Can  it  order  to  be  brought  before  it  the  min- 
utes and  registers  of  unauthorized  officers,  and 
have  them  proved  by  parol  T  The  decisions  of 
the  Leffislature  and  the  courts  of  Rhode  Island 
conclude  the  case.  Will  you  reverse  the  judg- 
ment in  Dorr's  easet 

The  second  propoeition  Is  a  branch  of  the 
first,  vis.: 

If  the  court  below  had  admitted  the  evidenes 
offered  by  the  other  side,  and  the  facts  which 
they  alleged  had  been  established  by  proof,  still 
they  would  not  have  afforded  any  ground  of 
justification.  The  truth  of  this  proposition  is 
sufficiently  manifest  from  these  two  considera- 
tions, namelv,  that  the  acts  referred  to  were 
declared  to  be  of  a  criminal  nature  by  com- 
petent authority,  and  no  one  can  justify  his 
conduct  by  criminal  acts. 

8.  Let  us  now  inquire  whether,  in  point  of 
fact,  any  new  government  *was  put  into  [*S4 
operation  in  Rhode  Island  as  has  been  alleged. 

It  has  been  before  stated  that  the  aovem- 
ment  of  Mr.  Dorr,  if  it  ever  existed  at  all,  only 
lasted  for  two  daya  Even  the  French  revolu- 
tion, rapid  as  it  was,  required  three.  During 
those  two  days,  various  officers  were  appointed; 
but  did  anyone  ever  hear  of  their  proceeding  to 
discharge  their  several  duties  T  A  court  was 
appointed.  But  did  any  process  ever  issue 
under  its  authority  T  Was  any  person  ever 
sued  or  arrested?  Or  did  any  officer,  so  ap- 
pointed, venture  to  bring  his  official  functions 
mto  practical  operation  upon  either  men  or 
property!  There  was  nothing  of  this.  The 
government  was  nothing  but  a  shadow.  It  was 
all  paper  and  patriotism;  and  went  out  on  the 
4th  of  May,  admitting  itself  to  be,  what  every- 
one must  now  consider  it,  nothing  but  a  con* 
temptible  sham. 

Mr.  Clifford,  (Attomey-Cleneral)  concluded 
the  argument  on  behalf  of  the  plaintiff  in  error. 
He  confined  his  attention  almost  exclusively  to 
the  point  that  a  State  had  no  right  to  declare 
martial  law.  But  of  his  argument  the  Report- 
er has  no  notes. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  arisen  out  of  the  unfortimate 
political  differences  which  agitated  the  people 
of  Rhode  Iskuid  in  1841  and  1842. 

It  is  an  action  of  trespass  brought  by  Mar- 
tin Luther,  the  plaintiff  in  error,  against  Lu- 
ther M.  Borden  and  others,  the  defendants,  in 
the  Circuit  Court  of  the  United  States  for  the 
Distriat  of  BJiioda  \a\aA!i«  1«k  >K«i2Kak%  vsA  «a: 
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taring  the  plaintifiTs  house.  The  defendants  jus- 
cffy  upon  the  ground  that  large  numbers  of 
men  were  assembled  in  different  parts  of  the 
State  for  the  purpose  of  overthrowing  the  gov- 
ernment by  militanr  force,  and  were  actually 
levying  war  upon  the  State;  that,  in  order  to 
defend  itself  from  this  insurrection,  the  State 
was  declared  by  competent  authority  to  be  un- 
der martial  law ;  that  the  plaintiff  was  engaged 
In  the  insurrection;  and  that  the  defendants, 
bdng  in  the  military  service  of  the  State,  by 
aommand  of  their  superior  officer,  broke  and 
entered  the  house  and  searched  the  rooms  for 
the  plaintiff,  who  was  supposed  to  be  there 
eoncealed,  in  order  to  arrest  him,  doing  as  little 
damages  as  possible.  The  plaintiff  replied 
that  the  trespass  was  committed  by  the  defend- 
ants of  their  own  proper  wrong,  and  without 
any  such  cause;  and  upon  the  issue  joined  on 
this  replication  the  parties  proceeded  to  trial. 

The  evidence  offered  by  the  plaintiff  and  the 
S5*]  defendants  is  **stated  at  large  in  the  rec- 
ord; and  the  questions  decided  by  the  Circuit 
Court,  and  brought  up  by  the  writ  of  error,  are 
not  such  as  commonly  arise  in  an  action  of 
trespass.  The  existence  and  authority  of  the 
government  under  which  the  defendants  acted 
was  called  in  question;  and  the  plaintiff  in- 
■ists,  that,  before  the  acts  complained  of  were 
eommitted,  that  government  had  been  displaced 
and  annulled  by  the  people  of  Rhode  island, 
and  that  the  plaintiff  was  engaged  in  support- 
ing the  lawful  authority  of  the  State,  and  the 
defendants  themselves  were  in  arms  against  it. 

This  is  a  new  question  in  this  court,  and  cer- 
tainly a  very  grave  one;  and  at  the  time  when 
the  trespass  is  alleged  to  have  been  committed 
it  had  produced  a  general  and  painful  excite- 
ment in  the  State,  and  threatened  to  end  in 
bloodshed  and  civil  war. 

The  evidence  shows  that  the  defendants,  in 
breaking  into  the  plaintiff's  house  and  endeav- 
oring to  arrest  him,  as  stated  in  the  pleadings, 
acted  under  the  authority  of  the  government 
which  was  established  in  Rhode  Island  at  the 
time  of  the  Declaration  of  Independence,  and 
which  is  usually  called  the  charter  government. 
For  when  the  separation  from  England  took 

glace,  Rhode  Island  did  not,  like  the  other 
tates,  adopt  a  new  constitution,  but  continued 
the  form  of  government  established  by  the 
charter  of  Charles  II.  in  1663;  making  only 
■uch  alterations,  by  acts  of  the  Legislature,  as 
were  necessary  to  adapt  it  to  their  condition 
and  rights  as  an  independent  State.  It  was 
nnder  this  form  of  government  that  Rhode 
Island  united  with  the  other  States  in  the  Dec- 
laration of  Independence,  and  afterwards  rati- 
fied the  Constitution  of  the  United  States  and 
became  a  member  of  this  Union;  and  it  con- 
tfaiued  to  be  the  established  and  unouestioned 
government  of  the  State  until  the  difficulties 
took  place  which  have  given  rise  to  this  action. 

In  this  form  of  government  no  mode  of  pro- 
ceeding was  pointed  out  by  which  amendments 
might  be  made.  It  authorized  the  Legislature 
to  prescribe  the  (qualification  of  voters,  and  in 
the  exercise  of  this  power  the  right  of  suffrage 
was  confined  to  freeholders,  until  the  adoption 
of  the  constitution  of  1843. 

For  some  years  previous  to  the  disturbances 
o/  whicb  we  are  now  speaking,  many  of  the  cit- 
itenM  bectuae  diisatisiSed  with  the  chailer  i»>v- 
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emment,  and  particularly  with  the  restriction 
upon  the  right  of  suffrage.  Memorials  were 
addressed  to  the  Legislature  upon  this  subject, 
urging  the  justice  and  necessity  of  a  more  lib- 
eral and  extended  rule.  But  they  failed  to  pro- 
duce the  desired  effect.  And  thereupon  meet- 
ings were  held  and  associations  formed  by  those 
who  were  in  favor  of  a  more  extended  right  of 
suffrage,  which  finally  resulted  in  the  election 
**  of  a  convention  to  form  a  new  constitu-  [*S6 
tion  to  be  submitted  to  the  people  for  their 
adoption  or  rejection.  This  convention  was  not 
authorized  by  any  law  of  the  existing  govern- 
ment. It  was  elected  at  voluntary  meetings, 
and  by  those  citizens  only  who  favored  this 
plan  of  reform;  those  who  were  opposed  to  it, 
or  opposed  to  the  manner  in  which  it  was  pro- 
posed to  be  accomplished,  taking  no  part  in  the 
proceedings.  The  persons  chosen  as  above  men- 
tioned came  tosether  and  framed  a  oonstitution, 
by  which  the  right  of  suffrage  was  extended  to 
every  male  citizen  of  twenty-one  years  of  age, 
who  had  resided  in  the  State  for  one  vear,  and 
in  the  town  in  which  he  offered  to  vote  for  six 
months,  next  preceding  the  election.  The  con- 
vention also  prescribed  the  manner  in  whidi 
this  constitution  should  be  submitted  to  the  de- 
cision of  the  people — ^permitting  everyone  to 
vote  on  that  question  who  was  an  American 
citizen,  twenty-one  years  old,  and  who  had  a 
permanent  residence  or  home  in  the  State,  and 
directing  the  votes  to  be  returned  to  the  con- 
vention. 

Upon  the  return  of  the  votes,  the  convention 
declared  that  the  constitution  was  adopted  and 
ratified  by  a  majority  of  the  people  of  the 
State,  and  was  the  paramount  law  and  oonsti- 
tution of  Rhode  Island.  And  it  communicated 
this  decision  to  the  governor  under  the  charter 
government,  for  the  purpose  of  being  laid  be- 
fore the  Legislature;  and  directed  elections  to 
be  held  for  a  governor,  members  of  the  Legisla- 
ture and  other  officers  under  the  new  constitu- 
tion. These  elections  accordingly  took  place, 
and  the  governor,  lieutenant-governor,  Secre- 
tary of  State,  and  senators  and  representatives 
thus  appointed  assembled  at  the  city  of  Provi- 
dence on  May  3d,  1842,  and  immediately  pro- 
ceeded to  organize  the  new  government,  by  ap- 
pointing the  officers  and  passing  the  laws  nec- 
essary for  that  purpose. 

The  charter  government  did  not,  however, 
admit  the  validity  of  these  proceedings,  nor  ac- 
quiesce in  theuL  On  the  contrary,  in  January, 
1842,  when  this  new  constitution  was  commu- 
nicated to  the  governor,  and  by  him  laid  before 
the  Legislature,  it  passed  resolutions  declaring 
all  acts  done  for  the  purpose  of  imposing  that 
constitution  upon  the  State  to  be  an  assump- 
tion of  the  powers  of  government,  in  violation 
of  the  rights  of  the  existing  government  and  of 
the  people  at  large ;  and  that  it  would  maintain 
its  authority  and  defend  the  legal  and  constitu- 
tional rights  of  the  people. 

In  adopting  this  measure,  as  well  as  in  all 
others  taken  bv  the  charter  government  to  as- 
sert its  authority,  it  was  supported  by  a  large 
number  of  the  citizens  of  the  State,  claiming  to 
be  a  majority,  who  regarded  the  proceedings  of 
the  adverse  party  as  ^unlawful  and  dis-  [*S7 
organizing,  and  maintained  that,  as  the  exist- 
ing government  had  been  established  by  the 
\  ]^]|iVe  ol  UiA  ^tAita^  no  convention  to  frame  a 
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new  eon^titntlon  eould  be  called  without  its 
sanction;  and  that  the  times  and  places  of  tak- 
ing the  votes,  and  the  officers  to  receive  them, 
and  the  qualification  of  the  voters,  must  be  pre- 
vionalj  regulated  and  appointed  by  law. 

But,  notwithstanding  the  determination  of 
tht  charter  eovemment,  and  of  those  who  ad- 
hered to  it,  to  maintain  its  authority,  Thomas 
W.  Dorr,  who  had  been  elected  governor  under 
the  new  constitution,  prepared  to  assert  the  au- 
thority of  that  government  by  force,  and  many 
eitisens  assembled  in  arms  to  support  him. 
The  charter  ^vernment  thereupon  passed  an 
act  declaring  the  State  under  martial  law,  and 
at  the  same  time  nroceeded  to  call  out  the  mili- 
tia, to  repel  the  threatened  attack  and  to  sub- 
due those  who  were  engaged  in  it.  In  this  state 
of  the  contest,  the  house  of  the  plaintiff,  who 
was  engaged  in  supporting  the  authority  of  the 
new  government,  was  broken  and  entered  in 
order  to  arrest  him.  The  defendants  were,  at 
the  time,  in  the  military  service  of  the  old  gov- 
amment,  and  in  arms  to  support  its  authority. 

It  appears,  also,  that  the  charter  government 
at  its  session  of  January,  1842,  took  measures 
to  call  a  convention  to  revise  the  existing  form 
of  sovemment;  and  after  various  proceedings, 
which  it  is  not  material  to  state,  a  new  consti- 
tution was  form€Ki  bv  a  convention  elected  un- 
der the  authority  of  the  charter  government, 
and  afterwards  adopted  and  ratified  by  the  peo- 
ple; the  times  and  places  at  which  the  votes 
were  to  be  given,  the  persons  who  were  to  re- 
ceive and  return  them,  and  the  (qualification  of 
the  voters,  having  all  been  previously  author- 
ized and  provided  for  by  law  passed  by  the 
charter  government.  This  new  government 
went  into  operation  in  May,  1843,  at  which 
time  the  old  government  formally  surrendered 
all  its  powers;  and  this  constitution  has  con- 
tinued ever  since  to  be  the  admitted  and  estab- 
lished government  of  Rhode  Island. 

The  aifficulties  with  the  government  of  which 
Mr.  Dorr  was  the  head  were  soon  over.  They 
had  ceased  before  the  constitution  was  framed 
bT  the  convention  elected  by  the  authority  of 
tne  charter  government.  For  after  an  unsue- 
eessful  attempt  made  by  Mr.  Dorr  in  May,  1842, 
at  the  head  of  a  military  force,  to  get  posses- 
don  of  the  State  arsenal  at  Providence,  in 
which  he  was  repulsed,  and  an  assemblage  of 
some  hundreds  of  armed  men  under  his  com- 
mand at  Ghepatchet  in  the  June  foUovring, 
which  dispersed  upon  the  approach  of  the 
troops  of  the  old  government,  no  further  effort 
was  made  to  establish  it;  and  until  the  consti- 
tution of  1843  went  into  operation  the  charter 
government  continued  to  assert  its  authority 
S8**]  **and  exercise  its  powers,  and  to  enforce 
obedience,  throuffhout  the  State,  arresting  and 
imprisoning,  and  punishing  in  its  judicial  tri- 
bunals, those  who  had  app^ured  in  arms  against 
it. 

We  do  not  understand  from  the  argument 
that  the  constitution  under  which  the  plaintiff 
acted  is  supposed  to  have  been  in  force  after 
the  constitution  of  May,  1843,  went  into  opera- 
tion. The  contest  is  confined  to  the  year  pre- 
ceding. The  plaintiff  contends  that  the  charter 
government  was  displaced,  and  ceased  to  have 
any  lawful  power,  after  the  organization,  in 
May,  1842,  of  the  government  which  he  sup- 
ported, and  alUiough  tliat  government  never 
3%  Is.  ed. 


was  able  to  exercise  any  authority  in  the  Statt^ 
nor  to  command  obedience  to  its  laws  or  to  its 
officers,  vet  he  insists  that  it  was  the  lawfdl 
and  established  government,  upon  the  ground 
that  it  was  ratified  by  a  large  majority  of  the 
male  people  of  the  State  of  the  age  of  twenty- 
one  and  upwards,  and  also  by  a  majority  of 
those  who  were  entitled  to  vote  for  seneral  ofil- 
cers  under  the  then  existing  laws  of  the  State. 
The  fact  that  it  was  so  ratified  was  not  admit* 
ted;  and  at  the  trial  in  the  Circuit  Court  he  of- 
fered to  prove  it  by  the  production  of  the  orig- 
inal ballots,  and  the  original  registers  of  the 
persons  voting,  verified  by  the  oaths  of  the 
several  moderators  and  clerks  of  the  meetings, 
and  by  the  testimony  of  all  the  persons  so  vot- 
ing, and  by  the  said  constitution;  and  also  of- 
fered in  evidence,  for  the  same  purpose,  that 
part  of  the  census  of  the  United  States  fpr  the 
year  1840  which  applies  to  Rhode  Island;  and 
a  certificate  of  the  Secretary  of  State  of  the 
charter  ffovemment,  showing  the  number  of 
votes  polled  by  the  freemen  of  the  State  for 
the  ten  years  then  last  past. 

The  Circuit  Court  rejected  this  evidence,  and 
instructed  the  jury  that  the  charter  government 
and  laws  under  which  the  defendants  acted 
were,  at  the  time  the  trespass  is  alleged  to 
have  been  committed,  in  full  force  and  effect 
as  the  form  of  government  and  paramount 
law  of  the  State,  and  constituted  a  justification 
of  the  acts  of  the  defendants  as  set  forth  ia 
their  pleas. 

It  is  this  opinion  of  the  Circuit  Court  that  w% 
are  now  called  upon  to  review.  It  is  set  forth 
more  at  large  in  the  exception,  but  is  in  sub- 
stance as  above  stated;  and  the  question  pre- 
sented  is  certainly  a  very  serious  one.  For,  if 
this  court  is  authorized  to  enter  upon  this  in- 
quiry as  proposed  by  the  plaintiff,  and  it  should 
be  decided  that  the  charter  government  had  no 
legal  existence  during  the  period  of  time  above 
mentioned — ^if  it  had  been  annulled  by  the 
adoption  of  the  opposing  govemment-~then 
the  laws  passed  by  its  Jjegislature  during  that 
time  were  nullities;  its  taxes  wrongfully  col- 
lected; its  salaries  and  compensation  **to  [*S9 
its  officers  illegally  paid;  its  public  accounts 
improperly  settled;  and  the  judgments  and 
sentences  of  its  courts  in  civil  and  criminal 
cases  null  and  void,  and  the  officers  who 
carried  their  decisions  into  operation  answer- 
able as  trespassers,  if  not  in  some  cases  at 
criminals. 

When  the  decision  of  this  court  might  lead  to 
such  results,  it  becomes  its  duty  to  examine 
very  carefully  its  own  powers  before  it  under- 
takes to  exercise  jurisdiction. 

Certainly,  the  ouestion  which  the  plaintiff 
reposed  to  raise  oy  the  testimony  he  offered 
as  not  heretofore  been  recognized  as  a  judicial 
one  in  an^  of  the  State  courts.  In  forming  the 
constitutions  of  the  different  States,  after  the 
Declaration  of  IndepNBndence^  and  in  the  various 
changes  and  alterations  which  have  since  been 
made,  the  Political  Department  has  alwavs  de- 
termined whether  the  proposed  constitution  or 
amendment  was  ratified  or  not  by  the  people  of 
the  State,  and  the  iudidal  power  has  followed 
its  decision.  In  Rnode  Island,  the  question 
has  been  directly  decided.  Prosecutions  were 
there  instituted  against  some  of  the  persons 
who  had  been  active  ia  the  foreiUe  o^^^oaitioa 
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to  the  old  government.  And  in  more  than  one 
of  the  cases  evidence  was  offered  on  the  part  of 
the  defense  similar  to  the  testimony  offered  in 
the  Circuit  Court,  and  for  the  same  purpose; 
that  is,  for  the  purpose  of  showing  that  the 
proposed  constitution  had  heen  adopted  by  the 
people  of  Rhode  Island,  and  had,  therefore, 
become  the  established  government,  and  conse- 
<iuently  that  the  parties  accused  were  doing 
nothing  more  than  their  duty  in  endeavoring 
to  support  it. 

But  the  courts  uniformly  held  that  the  in- 
quiry proposed  to  be  made  belonfi^ed  to  the 
political  power  and  not  to  the  judicial;  that  it 
rested  with  the  political  power  to  decide  wheth- 
er the  charter  government  had  been  displaced 
or  not:  and  when  that  decision  was  made,  the 
Judicial  Department  would  be  bound  to  take 
notice  of  it  as  the  paramount  law  of  the  State, 
without  the  aid  of  oral  evidence  or  the  exami- 
nation of  witnesses;  that,  according  to  the  laws 
and  institutions  of  Rhode  Island,  no  such 
change  had  been  recognised  by  the  political 
power;  and  that  the  cnarter  government  waa 
the  lawful  and  established  government  of  the 
State  during  the  period  in  contest,  and  that 
those  who  were  in  arms  against  it  were  insur- 
gents, and  liable  to  punishment.  This  doctrine 
is  clearly  and  forcibly  stated  in  the  opinion  of 
the  Supreme  Court  of  the  State  in  the  trial  of 
Thomas  W.  Dorr,  who  was  the  governor  elect- 
ed under  the  opposing  constitution,  and  headed 
the  armed  force  whidi  endeavored  to  maintain 
Its  authority. 

Indeed,  we  do  not  see  how  the  question  could 
40**]  be  tried  and  ^Judicially  decided  In  a 
State  court.  Judicial  power  presupposes  an 
established  government  capable  of  enacting 
laws  and  enrorcing  their  execution,  and  bf  ap- 
pointing judges  to  expound  and  administer 
them.  The  acceptance  of  the  judicial  office  is 
a  recognition  of  the  authority  of  the  govern- 
ment from  whidi  it  is  derived.  And  if  the  au- 
thority of  that  government  Is  annulled  and 
overthrown,  the  power  of  its  courts  and  other 
officers  is  annulled  with  it.  And  if  a  State 
court  should  enter  upon  the  inquiry  proposed 
in  this  case,  and  should  come  to  the  conclusion 
that  the  government  under  which  it  acted  had 
been  put  aside  and  displaced  by  an  opposing 
government,  it  would  cease  to  be  a  court,  and 
be  incapable  of  pronouncing  a  judicial  decision 
upon  the  question  it  undertook  to  try.  If  it 
decides  at  all  as  a  court,  it  necessarily  affirms 
the  existence  and  authority  of  the  government 
under  which  it  is  exercising  judicial  power. 

It  is  worthy  of  remark,  however,  when  we 
are  referring  to  the  authority  of  State  deci- 
sions, that  the  trial  of  Thomas  W.  Door  took 
place  after  the  constitution  of  1843  went  Into 
operation.  The  judges  who  decided  that  case 
held  their  authority  under  that  constitution; 
and  it  is  admitted  on  all  hands  that  it  was 
adopted  by  the  people  of  the  State,  and  is  the 
lawful  and  estaolished  government.  It  is  the 
decision,  therefore,  of  a  State  court,  whose  judi- 
cial authority  to  decide  upon  the  constitutiofi 
and  laws  of  Rhode  Island  is  not  questioned  by 
either  party  to  this  controversy,  although  the 
government  imder  which  It  acted  was  framed 
and  adopted  under  the  sanction  and  laws  of  the 
AAftet  govenunent. 
Tb0  point,  then,  ni^  htn  haa  bMH  il- 
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ready  decided  by  the  courts  of  Rhode  Islaii^ 
The  question  relates,  altogether,  to  the  consti- 
tution and  laws  of  that  State;  and  the  wall 
settled  rule  in  this  court  Is,  that  the  coorta 
of  the  United  States  adopt  and  follow  the 
decisions  of  the  State  courts  in  questions  which 
concern  merely  the  constitution  and  laws  of 
the  State. 

Upon  what  ground  could  the  Circuit  Court 
of  the  United  States  which  tried  this  case  have 
departed  from  this  rule,  and  disregarded  and 
overruled  the  decisions  of  the  courts  of  Rhode 
Island?  Undoubtedly  the  courts  of  the  United 
States  have  certain  powers  under  the  Conatitu- 
tion  and  laws  of  the  United  States  which  do  not 
belong  to  the  State  courts.  But  the  power  of 
determining  that  a  State  sovemment  has  been 
lawfully  established,  whicm  the  courts  of  the 
State  disown  and  repudiate,  is  not  one  of  them. 
Upon  such  a  question  the  courts  of  the  United 
States  are  bound  to  follow  the  decisions  of 
the  State  tribunals,  and  must  therefore  regard 
the  charter  government  as  the  lawful  and  ea- 
tablished  government  during  the  time  of  this 
contest. 

"^Besides,  if  the  Circuit  Court  had  en-  [*41 
tered  upon  this  inquiry  bv  what  rule  could  it 
have  determined  the  qualification  of  voters  upon 
the  adoption  or  rejection  of  the  proposed  con- 
stitution, imless  there  waa  some  previous  law 
of  the  State  to  guide  it?  It  is  the  province 
of  a  court  to  expound  the  law,  not  to  make  it. 
And  certainly  it  is  no  part  of  the  judicial  func- 
tions of  any  court  of  the  United  States  to  pre- 
scribe the  <{ualiflcation  of  voters  in  a  State, 
giving  the  right  to  those  to  whom  it  is  denied 
y  the  written  and  established  constitution  and 
laws  of  the  State,  or  taking  it  away  from  those 
to  whom  it  is  given ;  nor  has  it  the  right  to  de- 
termine what  political  privileges  the  citizens  of 
a  State  are  entitled  to,  unless  there  is  an  estab- 
lished constitution  or  law  to  govern  its  decision. 
And  if  the  then  existing  law  of  Rhode  Island 
which  confined  the  right  of  suffrage  to  free- 
holders is  to  govern,  and  this  question  is  to  bo 
tried  by  that  rule,  how  could  the  majority  have 
been  ascertained  b^  legal  evidence  sudi  as  a 
court  of  justice  might  lawfully  receive  T  The 
written  returns  of  the  moderators  and  clerks  of 
mere  voluntary  meetings,  verified  by  affidavit, 
certainly  would  not  be  admissible;  nor  their 
opinions  or  judgments  as  to  the  freehold  qual* 
incation  of  the  persons  who  voted.  The  law 
requires  actual  knowledge  in  the  witness  of  the 
fact  to  which  he  testifies  in  a  court  of  justice. 
How,  then,  could  the  majoritv  of  freeholders 
have  been  determined  in  a  judicial  proceed- 
ing T 

The  court  had  not  the  power  to  order  a  cen- 
sus of  the  freeholders  to  be  taken;  nor  would 
the  census  of  the  United  States  of  1840  be  any 
evidence  of  the  number  of  freehokLen  in  the 
State  in  1842.  Nor  could  the  court  appoint 
persons  to  examine  and  determine  whether 
every  person  who  had  voted  possessed  the  free- 
hold qualification  which  the  law  then  required. 
In  the  nature  of  things,  the  Circuit  Court  could 
not  know  the  name  and  residence  of  every  cit- 
izen: and  bring  him  before  the  court  to  be  ex- 
amined. And  if  this  were  attempted,  where 
would  such  an  inquiry  have  terminated  t  And 
how  lontf  must  the  people  of  Rhode  lalanA 
iMVt  wiXtei  to  learn  from  thia  court  under 
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what   form  of  soTernmeiit   they   were    living 
daring  the  year  in  controversy? 

But  this  is  not  alL  The  question  as  to  the 
majority  is  a  question  of  fact.  It  depends  upon 
the  testimony  of  witnesses,  and  if  the  testi- 
mony offered  by  the  plaintiff  had  been  received, 
the  defendants  had  the  right  to  offer  evidence 
to  rebut  it;  and  there  might,  and  probably 
would,  have  been  conflicting  testimony  as  to 
the  number  of  voters  in  the  State,  and  as  to 
the  legal  qualifications  of  many  of  the  indi- 
viduals who  had  voted.  The  decision  would, 
therefore,  have  depended  upon  the  relative 
4S**]  'credibility  of  witnesses,  and  the  weight 
of  testimony;  and  as  the  case  before  the  Cir- 
cuit Court  was  an  action  at  common  law,  the 
question  of  fact,  according  to  the  seventh 
amendment  to  the  Constitution  of  the  United 
States,  must  have  been  tried  by  the  jury.  In 
one  case  a  jury  might  find  that  the  Constitu- 
tion which  the  plaintiff  supported  was  adopted 
by  a  majority  of  the  citizens  of  the  State,  or 
of  the  voters  entitled  to  vote  by  the  existing 
law.  Another  jury  in  another  case  might  find 
otherwise.  And  as  a  verdict  is  not  evidence  in 
a  suit  between  different  parties,  if  the  courts 
of  the  United  States  have  the  jurisdiction  con- 
tended for  by  the  plaintiff,  the  question  wheth- 
er the  acts  done  under  the  charter  government 
during  the  period  of  contest  are  valid  or  not 
must  always  remain  unsettled  and  open  to  dis- 
pute. The  authority  and  security  of  the  State 
flovemments  do  not  rest  upon  such  unstable 
foundations. 

Moreover,  the  Constitution  of  the  United 
States,  as  far  as  it  has  provided  for  an  emer- 
gency of  this  kind,  and  authorized  the  general 
government  to  interfere  in  the  domestic  con- 
cerns of  a  State,  has  treated  the  subject  as  po- 
Utica]  in  its  nature,  and  placed  the  power  in 
the  hands  of  that  department. 

The  fourth  section  of  the  fourth  article  of 
the  Constitution  of  the  United  States  provides 
that  the  United  States  shall  guarantee  to  every 
State  in  the  Union  a  republican  form  of  govern- 
ment, and  shall  protect  each  of  them  against 
invasion;  and  on  the  application  of  the  Legis- 
lature or  of  the  executive  (when  the  Legisla- 
ture cannot  be  convened)  against  domestic  vio- 
lence. 

Under  this  article  of  the  Constitution  it  rests 
with  Congress  to  decide  what  government  is 
the  established  one  in  a  State.  For  «a  the 
United  States  guarantee  to  each  State  a  re- 
publican Bovemment,  Congress  must  neces- 
sarily decide  what  government  is  established 
in  the  State  before  it  can  determine  whether  it 
is  republican  or  not.  And  when  the  senators 
and  representatives  of  a  State  are  admitted 
into  the  councils  of  the  Union,  the  authority 
of  the  government  under  which  they  are  a]^- 
pointed,  as  well  as  its  republican  character,  is 
recognized  by  the  proper  constitutional  au- 
thority. And  its  decision  is  binding  on  every 
other  department  of  the  government,  and  could 
not  be  questioned  in  a  judicial  tribunal.  It  is 
true  that  the  contest  in  this  case  did  not  last 
long  enough  to  bring  the  matter  to  this  issue; 
and  ae  no  senators  or  representatives  were 
elected  under  the  authority  of  i\e  government 
of  which  Mr.  Dorr  was  the  head,  Congress  was 
not  called  upon  to  decide  the  controversy.  Yet 
the  right  to  decide  it  placed  there,  and  Hot  In 
the  eourtsu 
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So,  too,  as  relates  to  the  clause  in  the 
above  mentioned  article  of  the  Constitution, 
providing  for  cases  of  domestic  violence. 
*It  rest^  with  Congress,  too,  to  deter-  [^4Z 
mine  upon  the  means  proper  to  be  adopted  to 
fulfill  this  guarantee.  They  might,  If  they  had 
deemed  it  most  advisable  to  do  so,  have  placed 
it  in  the  power  of  a  court  to  decide  when  a  eon- 
tingency  nad  happened  which  required  the  fed- 
eral government  to  Interfere.  But  Congress 
thought  otherwise,  and  no  doubt  wiscdy;  and 
b^  the  Act  of  February  28, 1796,  provided,  that» 
"m  case  of  an  insurrection  in  any  State  against 
the  government  thereof  it  shall  be  lawful  for 
the  President  of  the  United  States,  on  appU- 
cation  of  the  Legislature  of  such  State  or  of 
the  executive  (when  the  Legislature  cannot  be 
convened),  to  call  forth  such  number  of  the 
militia  of  any  other  State  or  States,  as  may  bo 
applied  for,  as  he  may  judge  sufficient  to  sup- 
press such  insurrection. ' 

By  this  act,  the  power  of  dteidinff  9rhether 
the  exigency  had  arisen  upon  which  the  govern- 
ment of  the  United  States  is  bound  to  inter- 
fere, is  given  to  the  President.  He  Is  to  act 
upon  the  application  of  the  Legislature  or  of 
the  executive,  and  consequently  ne  must  deter- 
mine what  body  of  men  constitute  the  Legis- 
lature, and  who  is  the  governor,  before  he  can 
act.  The  fact  that  both  parties  claim  the 
right  to  the  government  cannot  alter  the  case^ 
for  both  cannot  be  entitled  to  It.  If  there  Is 
an  armed  conflict,  like  the  one  of  which  we  aie 
speaking,  it  is  a  case  of  domestic  violence,  and 
one  of  the  parties  must  be  in  insurrection 
against  the  lawful  government.  And  the  Presi- 
dent must,  of  necessitv,  decide  which  is  the 
government,  and  which  party  Is  unlawfuUy 
arrayed  against  It,  before  he  can  perform  the 
duty  imposed  upon  him  by  the  act  of  Congress. 

After  the  President  has  acted  and  called  out 
the  militia,  is  a  circuit  court  of  the  United 
States  authorized  to  Inquire  whether  his  deci- 
sion was  right?  Could  the  court,  while  the 
parties  were  actually  contending  in  arms  for 
the  possession  of  the  government,  call  witnesses 
before  it  and  inquire  which  party  represented 
a  majority  of  the  people?  If  it  could,  then  it 
would  be<x>me  the  duty  of  the  court  (provided 
it  came  to  the  conclusion  that  the  President 
had  decided  Incorrectly)  to  discharge  those  who 
were  arrested  or  detained  by  the  troops  in  tho 
service  of  the  United  States  or  the  government, 
which  the  President  was  endeavoring  to  main- 
tain. If  the  judicial  power  extends  so  far,  the 
guarantee  contained  in  the  Constitution  of  the 
United  States  Is  a  suarantee  of  anarchy,  and 
not  of  order.  Yet  If  this  right  does  not  re- 
side In  the  courts  when  the  conflict  is  raging^ 
if  the  judicial  power  Is  at  that  time  bound  to 
follow  the  decision  of  the  political.  It  must  b« 
equally  bound  when  the  contest  Is  over.  It 
cannot,  when  peace  Is  restored,  punish  as  of- 
fenses and  crimes  the  acts  which  It  before  reo- 
ognized,  and  was  bound  to  recognize,  as  law- 
ful. 

*It  Is  true  that  In  this  case  the  militia  [*44 
were  not  called  out  by  the  President.  But 
upon  the  application  of  the  governor  under  the 
charter  eovemment,  the  President  recognised 
him  as  tne  executive  power  of  the  State,  and 
took  measures  to  call  out  the  militia  to  sup- 
port his  authority  If  It  should  be  found  necee- 
tary  for  the  fpAMCii  fpti  tKUBMsX  \a  ^a^MMii^N 
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and  it  is  admitted  in  the  argument,  that  it 
waa  the  knowledge  of  this  decision  that  put  an 
end  to  the  arm^  opposition  to  the  charter 
goyemment,  and  prevented  any  further  efforts 
to  establish  by  force  the  proposed  constitution. 
Hie  interference  of  the  President,  therefore, 
by  announcing  his  determination,  was  as  ef- 
fectual aa  if  the  militia  had  becoi  assembled 
under  his  orders.  And  it  should  be  equally 
authoritative.  For  eertainly  no  court  6i  the 
Cnited  States,  with  a  knowledge  of  this  de- 
cision, would  have  been  justified  in  recognizing 
the  opposing  party  aa  the  lawful  government; 
or  In  treating  aa  wrong-doers  or  insurgents  the 
officers  of  the  government  which  the  President 
had  recognized,  and  was  prepared  to  support 
by  an  armed  force.  In  the  case  of  foreign  na- 
tions, the  government  acknowledsed  by  the 
President  is  always  recognized  in  the  eourts  of 
justice.  And  this  principle  has  been  applied 
by  the  act  of  Congress  to  the  sovereign  States 
of  the  Union.   * 

It  is  said  that  this  power  in  the  President  is 
dangerous  to  liberty,  and  may  be  abused.  All 
power  may  be  abused  if  placed  in  unworthy 
nands.  But  it  would  be  difficult,  we  think,  to 
point  out  any  other  hands  in  which  this  power 
would  be  more  safe,  and  at  the  same  time 
equally  effectual.  When  citizens  of  the  same 
State  are  in  arms  against  each  other,  and  the 
constituted  authorities  unable  to  execute  the 
laws,  the  interposition  of  the  United  States 
must  be  prompt,  or  it  is  of  little  value.  The 
ordinary  course  of  proceedings  in  courts  of 
justice  would  be  utterly  unfit  for  the  crisis. 
And  the  elevated  office  of  the  President, 
chosen  as  he  is  bv  the  people  of  the  United 
States,  and  the  hign  responsioility  he  could  not 
fail  to  feel  when  acting  in  a  case  of  so  much 
moment,  appear  to    furnish    as  strong  safe- 

guards  against  a  willful  abuse  of  power  as 
uman  prudence  and  foresight  could  well  pro- 
vide. At  all  events,^  it  Is  conferred  upon  nim 
by  the  Constitution  and  laws  of  the  United 
States,  and  must  therefore  be  respected  and  en- 
forced in  its  judicial  tribunals. 

A  question  very  similar  to  this  arose  in  the 
ease  of  Martin  v.  Mott,  12  Wheat.  29-31. 
The  first  clause  of  the  first  section  of  the  Act 
of  February  28,  1796,  of  which  we  have  been 
apeaking,  authorizes  the  President  to  call  out 
tne  militia  to  repel  invasion.  It  is  the  second 
clause  in  the  same  section  which  authorizes 
the  call  to  suppress  an  insurrection  against  a 
45*1  State  ^government.  The  power  given 
to  the  President  in  each  case  is  the  same,  with 
this  difference  only:  that  it  cannot  be  exercised 
bv  him  in  the  latter  case,  except  upon  the  ap- 

Slication  of  the  Legislature  or  executive  of  the 
tate.  The  case  above  mentioned  arose  out  of 
a  call  made  by  the  President,  bv  virtue  of  the 
power  conferred  by  the  first  clause;  and  the 
court  said,  that,  "whenever  a  statute  gives  a 
discretionary  power  to  any  person  to  be  exer- 
cised by  him  upon  his  own  opinion  of  certain 
facts,  it  is  a  sound  rule  of  construction  that 
the  statute  constitutes  him  the  sole  and  ex- 
clusive judge  of  the  existence  of  those  facts." 
The  groun(&  upon  which  that  opinion  is  main- 
tains are  set  forth  in  the  report,  and  we  think 
are  conclusive.  The  same  principle  applies  to 
tli0  case  now  before  the  court.    Undoubtedly, 

if  tbe  Ptmidetkt  bk  axardsing  this  power  ahall 
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fall  into  error,  or  invade  the  rights  of  the  peo- 
ple of  the  State,  it  would  be  in  the  power  of 
Congress  to  apply  the  proper  remedy.  But  the 
courts  must  administer  the  law  as  they  find  it. 

The  remaining  question  is  whether  the  de- 
fendants, acting  under  military  orders  issued 
under  the  authority  of  the  government,  were 
justified  in  breaking  and  entering  the  plain- 
tiff's house.  In  relation  to  the  act  of  the 
Legislature  declaring  martial  law,  it  is  not 
necessary  in  the  case  before  us  to  inquire  to 
what  extent,  nor  under  what  circumstances, 
that  power  may  be  exercised  by  a  State.  Un- 
ouestionably  a  military  government,  estab- 
lished as  the  permanent  government  of  the 
State,  would  not  be  a  republican  government, 
and  it  would  be  the  duty  of  Congress  to  over- 
throw it.  But  the  law  of  Rhode  Island  evi- 
dently contemplated  no  such  government.  It 
was  intended  merely  for  the  crisis,  and  to  meet 
the  peril  in  which  the  existing  government  was 
placed  by  the  armed  resistance  to  its  authority. 
It  was  so  understood  and  construed  bv  the 
State  authorities.  And,  unquestionably,  a 
State  may  use  its  military  power  to  put  down 
an  armed  Insurrection,  too  strong  to  be  con- 
trolled by  the  civil  authority,  llie  power  is 
essential  to  the  existence  of  every  government, 
essential  to  the  preservation  of  order  and  fme 
institutions,  and  is  as  necessary  to  the  States 
of  this  Union  as  to  any  other  government.  The 
State  itself  must  determine  what  degree  of 
force  the  crisis  demands.  And  if  the  govern- 
ment of  Rhode  Island  deemed  the  armed  op- 
position so  formidable,  and  so  ramified  through- 
out the  State,  as  to  reouire  the  use  of  its  mili- 
tary force  and  the  declaration  of  martial  law, 
we  see  no  ground  upon  which  this  court  can 
question  its  authority.  It  was  a  state  of  war; 
and  the  established  government  resorted  to  the 
rights  and  usages  of  war  to  maintain  itself, 
and  to  overcome  the  unlawful  opposition.  And 
in  that  state  of  things  the  officers  engaged  in 
its  military  service  ^might  lawfully  [*46 
arrest  anyone,  who,  from  the  information  bo- 
fore  them,  they  had  reasonable  grounds  to  be- 
lieve was  engaged  in  the  insurrection;  and 
might  order  a  house  to  be  forcibly  entered  and 
searched,  when  there  were  reasonable  grounds 
for  supposing  he  might  be  there  concealed. 
Without  the  power  to  do  this,  martial  law  and 
the  military  array  of  the  government  would 
be  mere  parade,  and  rather  encourage  attack 
than  repel  it.  No  more  force,  however,  can 
be  used  than  is  necessary  to  accomplish  the 
object.  And  if  the  power  is  exercised  for  the 
purposes  of  opposition,  or  any  injury  wilfully 
done  to  person  or  property,  the  party  by  whom, 
or  by  whose  order,  it  is  committed  would  un- 
doubtedly be  answerable. 

We  forbear  to  remark  upon  the  cases  referred 
to  in  the  argument,  in  relation  to  the  commis- 
sions anciently  issued  by  the  kings  of  England 
to  commissioners,  to  proceed  against  certain 
descriptions  of  persons  in  certain  places  by  the 
law  martial.  These  commissions  were  issued 
by  the  king  at  his  pleasure,  without  the  concur- 
rence or  authority  of  Parliament,  and  were 
often  abused  for  the  most  despotic  and  op- 
pressive purposes.  They  were  used  before  tne 
regal  power  of  England  was  well  defined,  and 
were  finally  abolished  and  prohibited  bv  the 
^tition  of  rij^t  in  the  reign  of  Charles  L 
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But  they  bear  no  analogy  in  any  respect  to 
the  declaration  of  martial  law  by  the  legislative 
authority  of  the  State,  made  for  the  purposes  of 
self-defense,  when  assailed  by  an  armed  force; 
and  the  cases  and  commentaries  concerning 
these  commissions  cannot,  therefore,  influence 
the  construction  of  the  Rhode  Island  law,  nor 
furnish  any  test  of  the  lawfulness  of  ths  au- 
thority exercised  by  the  government. 

Upon  the  whole,  we  see  no  reason  for  dis- 
turlnng  the  judgment  of  the  Circuit  Court. 
The  admission  of  evidence  to  prove  that  the 
charter  government  was  the  established  gov- 
ernment of  the  State  wa:»  an  irregularity,  but 
is  not  material  to  the  judgment.  A  circuit 
court  of  the  United  States  sitting  in  Rhode 
Island  is  presumed  to  know  the  constitution 
and  law  of  the  State.  And  in  order  to  make 
up  its  opinion  upon  that  subject,  it  seeks  in- 
formation from  anj  authentic  and  available 
source,  without  waiting  for  the  formal  intro- 
duction of  testimony  to  prove  it,  and  without 
confining  itself  to  the  process  which  the  par- 
ties may  offer.  But  this  error  of  the  Circuit 
Court  does  not  affect  the  result.  For  whether 
this  evidence  was  or  was  not  received,  the 
Circuit  Court,  for  the  reasons  hereinbefore 
stated,  was  bound  to  recogniase  that  govern- 
ment as  the  paramount  and  established  au- 
thority of  the  State. 

Much  of  the  argument  on  the  part  of  the 
plaintiff  turned  upon  political  rights  and  polit- 
4  7**]  ical  questions,  upon  which  the  *court 
has  been  urged  to  express  an  opinion.  We  de- 
cline doing  so.  The  nigh  power  has  been  con- 
ferred on  this  court  of  passing  judgment  upon 
the  acts  of  the  State  sovereignties,  and  of  the 
legislative  and  executive  branches  of  the  fed- 
eral government,  and  of  determining  whether 
they  are  beyond  the  limits  of  power  marked 
out  for  them  respectively  by  the  Constitution 
of  the  United  States.  This  tribunal,  therefore, 
should  be  the  Isst  to  overstep  the  boundaries 
which  limit  its  own  jurisdiction.  And  while 
it  should  always  be  ready  to  meet  any  ones- 
tion  confided  to  it  by  the  Constitution,  it  is 
equally  its  duty  not  to  pass  beyond  its  appro- 
priate sphere  of  action,  and  to  take  care  not  to 
involve  itself  in  discussions  which  properly  be- 
long to  other  forums.  No  one,  we  believe,  has 
erer  doubted  the  proposition,  that,  according 
to  the  institutions  of  this  country,  the  sover- 
eignty in  every  State  resides  in  the  people  of 
the  State,  and  that  they  may  alter  and  change 
their  form  of  government  at  their  own  pleas- 
ure. But  whether  they  have  changed  it  or  not 
by  abolishing  an  old  government,  and  estab- 
lishing a  new  one  in  its  place,  is  a  question  to 
be  settled  bv  the  political  power.  And  when 
that  power  has  decided,  the  courts  are  bound 
to  take  notice  of  its  decision,  and  to  follow  it. 

The  judgment  of  the  Circuit  Court  must 
therefore  be  affirmed. 


Rachel  Luther 
▼. 
Luther  M.  Borden 


etal.J 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  sent  here  under  a  certifi- 
cate of  division  from  the  Circuit  Court  for  the 
District  of  Rhode  Island.  It  appears,  on  the 
face  of  the  record,  that  the  division  was  merely 
IS  Ii.  ed. 


formal,  and  that  the  whole  case  has  been  trans- 
ferred to  this  court,  and  a  multitude  of  points 
(twenty -nine  in  number)  presented  for  its  de- 
cision. We  have  repeatedly  decide  that  this 
mode  of  proceeding  is  not  warranted  by  the  act 
of  Congress,  authorizing  the  justices  of  a  cir- 
cuit court  to  certify  to  the  Supreme  Court  a 
question  of  law  which  arose  at  the  trial,  and 
upon  which  they  differed  in  opinion.  And 
many  cases  in  which,  like  the  present  one,  the 
whole  case  was  certified,  have  been  dismissed 
for  want  of  jurisdiction.  The  same  disposition 
must  be  made  of  this.  The  material  points, 
however,  have  been  decided  in  the  case  of  Mar- 
tin Luther  against  the  same  defendants,  in 
which  the  opinion  of  this  court  has  been  just 
delivered,  and  which  was  regularly  brought  up 
by  writ  of  error  upon  the  judgment  of  the  Cir- 
cuit Court.  The  case  before  us  depends  mainly 
upon  the  same  principles,  and,  indeed,  grew  out 
of  the  same  transaction;  and  the  parties  will 
understand  the  ** judgment  of  this  court  [**48 
upon  ail  the  material  points  certified,  from  the 
opinion  it  has  already  given  in  the  case  re- 
ferred to. 
This  case  is  removed  to  the  Circuit  Court. 


Martin  Luther 

V. 

Luther  M.   Borden  et 
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Mr.  Justice  Woodbury,  dissentingt 
The  writ  in  this  case  charges  the  defendants 
with    breaking    and    entering    the    plaintiff's 
dwelling-house  on  the  29th  of  June,  1842,  and 
doing  much  damage. 

The  plea  in  justification  alleges,  that,  on 
June  24th,  1842,  an  assembly  in  arms  had  taken 
place  in  Rhode  Island,  to  overawe  and  make 
war  upon  the  State.  And  therefore,  in  order  to 
protect  its  government,  the  Legislature,  on  the 
25th  of  that  month,  passeH  an  act  declaring  the 
whole  State  to  be  under  martial  law.    That  the 

Slaintiff  was  assisting  in  traitorous  designs,  and 
ad  been  in  arms  to  sustain  them,  and  the  de- 
fendants were  ordered  by  J.  Child,  an  officer 
in  the  militia,  to  arrest  the  plaintiff,  and,  sup- 
posing him  within  the  house  named  in  the  writ, 
to  break  and  enter  it  for  the  purpose  of  fulfill- 
ing that  order;  and,  in  doing  this,  they  caused 
as  little  damage  as  possible. 

The  replication  denied  all  the  plea,  and 
averred  that  the  defendants  did  the  acts  com- 
plained of  in  their  own  wrong,  and  without  the 
cause  alleged. 

To  repel  the  defense,  and  in  vindication  of 
the  conduct  of  the  plaintiff,  much  evidence  was 
offered;  the  substance  of  which  will  be  next 
stated,  with  some  leading  facts  proved  on  the 
other  side  in  connection  with  it. 

The  people  of  Rhode  Island  had  eontinued 
to  live  under  their  charter  of  1663  from  Charles 
n.  till  1841,  with  some  changes  in  the  risht  of 
suffrage  by  acts  of  the  Legislature,  but  without 
any  new  constitution,  and  still  leaving  in  foroe 
a  requirement  of  a  freehold  qualification  for 
voting.  By  the  growth  of  the  State  in  eom- 
merce  and  manufactures,  this  requirement  had 
for  some  time  been  obnoxious;  ss  it  excluded 
so  many  adult  males  of  personal  worth  and 
possessed  of  intelligence  and  wealth,  though  not 
of  land,  and  as  it  made  the  ancient  apportion- 
ment of  the  number  of  representatives,  found- 
ed on   real   estate,   very  disproportionate  ta 
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tht  present  population  and  personal  property 
in  diflferent  portions  and  towns  of  the  State. 

This  led  to  several  applications  to  the  Legis- 
lature for  a  change  in  these  matters,  or  for  pro- 
vision to  have  a  convention  of  the  people  called 
to  correct  it  by  a  new  constitution.  These  all 
failing,  voluntary  societies  were  formed  in  1841, 
49*]  *and  a  convention  called  by  them  of 
delegates,  selected  by  the  male  adults  who  had 
resided  one  year  in  the  State,  with  a  view 
chiefly  to  correct  the  ri^ht  of  suffrage  and  the 

8 resent  unequal  apportionment  of  representa- 
Ives.  This,  though  done  without  the  formali- 
ties or  recommendation  of  any  statute  of  the 
State,  or  any  provision  in  the  charter,  was  done 
peacefully,  and  with  as  much  care  and  form  as 
were  practicable  without  such  a  statute  or 
charter  provision.  A  constitution  was  formed 
by  those  delegates,  a  vote  taken  on  its  ratifica- 
tion, and  an  adoption  of  it  made,  as  its  friends 
supposed,  and  offered  to  prove,  by  a  decided  ma- 
jority, both  of  the  freehold  voters  and  of  the 
male  adults  in  the  State. 

Political  officers  for  the  executive  and  legis- 
lative departments  were  then  chosen  under  it 
by  those  in  its  favor,  which  officers  assembled 
on  the  3d  of  May,  1842,  and  took  their  respect- 
ive oaths  of  office  and  appointed  several  per- 
sons to  situations  under  tne  constitution,  and 
among  them  the  existing  judges  of  the  superior 
court. 

After  transacting  some  other  business  the 
next  day — ^but  the  old  officers  in  the  State  un- 
der the  charter  not  acknowledging  their  au- 
thority, nor  surrendering  to  them  the  public 
records  and  public  property — they  adjourned 
till  July  after,  and  never  convened  again,  nor 
performed  any  further  official  duties.  Nor  did 
institute  actions  for  the  possession  of  the  pub- 
lic records  and  public  property;  but  T.  Dorr,  tht- 
person  elected  governor,  at  the  head  of  an 
armed  force  on  the  26th  of  June,  1842,  in  his 
supposed  official  capacity,  made  some  attempt 
to  get  possession  of  the  public  arsenal;  but  fail 
ing  in  it,  he  dismissed  the  military  assembled, 
by  a  written  order,  on  the  27th  of  June,  and 
left  the  State.  He  stated  as  a  reason  for  this, 
"that  a  majority  of  the  friends  of  the  people's 
constitution  disapprove  of  any  further  forcible 
measures  for  its  support." 

In  the  mean  time,  the  officers  under  the  old 
charter,  having,  as  before  suggested,  continued 
in  possession  of  the  public  records  and  property, 
and  in  the  discharge  of  their  respective  func- 
tions, passed  an  act,  on  the  24th  of  June,  plac- 
ing the  State  under  martial  law.  A  proclama- 
tion was  then  issued  by  the  governor,  warn- 
ing the  people  not  to  support  the  new  constitu- 
tion or  its  officers,  and  another  act  was  passed 
making  it  penal  to  officiate  under  it.  An  ap- 
plication was  made  to  the  President  of  the 
united  States  for  assistance  in  quelling  the  dis- 
turbances apprehended,  but  was  answered  by 
him  on  the  29th  of  May,  1842,  not  complying 
with  the  request,  though  with  expressions  of 
willingness  to  do  it,  should  it,  in  nis  opinion, 
afterwards  become  necessary. 

Nothing  further  seems  to  have  been  done  by 
50*]  him  in  the  ^premises,  except  that  on  the 
29th  of  June,  the  day  of  trespass  complained 
of  in  this  action,  a  proclamation  was  prepared 
under  his  direction,  but  not  issued,  denouncing 
Much  of  the  Mupporien  oi  tlM  new  oonstitutioa 
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ns  were  in  arms  to  be  'insurgents,**  and 
inanding  them  to  disperse. 

It  was  next  shown  by  the  respondents,  that 
Dorr,  the  governor  elect  under  the  new  consti- 
tution, was,  in  August,  1842,  indicted  for  trea- 
son against  the  State  and  being  apprehended 
in  1844,  was  then  tried  and  convicted. 

It  further  appears  that  the  court,  at  the  trial 
of  the  present  cause,  ruled  out  the  evidence 
ofTered  by  the  plaintiff  in  support  of  his  con- 
duct, and  admitted  that  which  went  to  justify 
the  defendants,  and  decided  that  the  old  chat- 
ter, and  not  the  new  constitution,  was  in  force 
at  the  time  the  act  passed  declaring  martial 
law,  and  that  this  law  was  valid,  and,  as  plead- 
ed, justified  the  defendants  in  their  behavior. 

Without  entering  here  at  more  length  into 
details   concerning    the    unhappy   controversy 
which  agitated  Rhode  Island  in  1842,  it  is  mani 
fest  that  it  grew  out  of  a  political  difTicultv 
among  her  own  people,  in  respect  to  the  forma 
tion  of  a  new  constitution.    It  is  not  probabl 
that    the   active    leaders,   and    much    less    th 
masses,  who  were  engaged  on  either  side,  ha 
any  intention  to  commit  crimes  or  oppress  il 
legally  their  fellow -citizens.     Such,  says  Gro 
tius,  is  usually,  in  civil  strife,  the  true,  libera 
view  to  be  taken  of  the  masses.     Grotius  o 
War,  B.   3,  ch.    11,   sec.   6.     And    much   mor^ 
is  it  so,  when,  in  a  free  country,  they  honestiv 
divide  on  great  political  principles,  and  do  not 
wage  a  struggle  merely  for  rapine  or  spoils.    1 
this  instance  each  side  appears  to  have  sought 
by  means  which  it  considered  lawful  and  pro[i 
er,  to  sustain  the  cause  in  which  it  had  em 
barked,  till   peaceful  discussions  and   peacefii 
action   unexpectedly   ripened   into  a   resort    t 
arms,    and    brother    became    arrayed    again.", 
brother  in  civil  strife.     Fortunately,  no   live 
were    destroyed,    and    little    property    injnn-. 
Rut  the  bitterness  consequent  on  such   dilTei 
fences   did   not   pass   off   without   some   highl.N 
penal  legislation,  and  the  extraordinary  meas 
lire  of  the  establishment  of  martial  law  ove 
he  whole  State.    Under  these  circumstances,  ii 
is  too  much  to  expect,  even  at  this  late  day 
hat  a  decision  on  any  branch  of  this  contro 
/ersy    can    be   received   without   some    of   the 
eaven  of  former  political  excitement  and  preju- 
lice,  on  the  one  side  or  the  other,  by  those  whu 
were  engaged   in   its  stirring  scenes.       Public 
iuty,  however,  seems  to  require  each  member  of 
this  court  to  speak  freely  his  own  convictions 
on    the   different   questions   which   it    may    be 
competent  for  us  to  decide;  and  when  one  ot 
those  members,  like  myself,  has  the  misfortune 
to  differ  in  any  respect  from  the  rest,  to  explain 
•with  frankness,  and  undeterred  by  con-  [•Sl 
sequences,  the  grounds  of  that  difference. 

This  difference,  however,  between  me  and 
my  brethren  extends  only  to  the  points  in  issue 
concerning  martial  law.  But  that  being  a  very 
important  one  in  a  free  government,  and  this 
controversy  having  arisen  in  the  circuit  to 
which  I  belong,  and  where  the  deepest  interest 
is  felt  in  its  decision,  I  hope  to  be  excused  for 
considering  that  point  fully;  and  for  assigning, 
also,  some  additional  and  different  reasons  why 
I  concur  with  the  rest  of  the  court  in  the  opin- 
ion, that  the  other  leading  question,  the  valid* 
ity  of  the  old  charter  at  that  time,  is  not  with 
in  our  constitutional  jurisdiction.  These  two 
inquiries  seem  to  cover  the  whole  debatable 
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Eixmd,  and  I  refrain  to  give  an  opinion  on  the 
t  question,  which  is  merely  political,  under 
a  conviction  that,  as  a  judge,  I  possess  no  right 
to  do  it,  and  not  to  avoid  or  conceal  any  Tiews 
entertained  by  me  concerning  them,  as  mine, 
before  sitting  on  this  bench  and  as  a  citizen, 
were  frequently  and  publicly  avowed. 

It  must  be  very  obvious,  on  a  little  reflection, 
that  the  last  is  a  mere  political  question.  In- 
deed, large  portions  of  the  points  subordinate 
to  it,  on  this  record,  which  has  been  so  ably 
discussed  at  the  bar,  are  of  a  like  character, 
rather  than  being  judicial  in  their  nature  and 
cogniEance.  For  they  extend  to  the  power  of 
the  people,  independent  of  the  Legislature,  to 
make  constitutions — to  the  right  of  suffrage 
among  difl'erent  classes  of  them  in  doing  this — 
to  the  authority  of  naked  majorities — ^and  other 
kindred  questions,  of  such  high  political  in- 
terest as  during  a  few  years  to  have  agitated 
mubh  of  the  Union,  no  less  than  Rhode  Island. 

But,  fortunately  for  our  freedom  from  polit- 
ical excitements  in  judicial  duties,  this  court 
can  never  with  propriety  be  called  on  officially 
to  be  the  umpire  in  questions  merely  political. 
The  adjustment  of  these  questions  belongs  to 
the  people  and  their  political  representatives, 
either  in  the  State  or  general  government. 
These  questions  relate  to  matters  not  to  be  set- 
tled on  strict  legal  principles.  They  are  ad- 
justed rather  by  inclination— -or  prejudice  or 
compromise,  often.  Some  of  them  succeed  or 
are  defeated  even  by  public  policy  alone,  or 
mere  naked  power,  rather  than  intrinsic  right. 
There  bein^  so  different  tastes  as  well  as  opin- 
ions in  politics,  and  especially  in  forming  con- 
stitutions, some  people  prefer  foreign  models, 
some  domestic,  and  some  neither;  while  judges, 
on  the  contrary,  for  their  guides,  have  fixed 
constitutions  and  laws,  given  to  them  by  oth- 
ers, and  not  provided  by  themselves.  And  those 
others  are  no  more  Locke  than  an  Abb6  Sieyes, 
but  the  people.  Judges,  for  constitutions,  must 
go  to  the  people  of  their  own  country,  and  must 
52*]  *merely  enforce  such  as  the  people  them- 
selves, whose  judicial  servants  they  are,  have 
been  pleased  to  put  into  operation. 

Another  evil,  alarming  and  little  foreseen,  in- 
volved in  regarding  these  as  questions  for  the 
final  arbitrament  of  judges  would  be,  that  in 
such  an  event  all  political  privileges  and  rights 
would,  in  a  dispute  among  the  people,  depend 
on  our  decision  finally.  We  woiud  possess  the 
power  to  decide  against  aa  well  as  for  them, 
and  under  a  prejudiced  or  arbitrary  judiciary 
the  public  liberties  and  popular  privileges  might 
thus  be  much  perverted,  if  not  entirely  pros- 
trated. But,  allowing  the  people  to  make 
constitutions  and  unmake  them,  allowing  their 
representatives  to  make  laws  and  unmake  them, 
and  ¥rithout  our  interference  as  to  their  prin- 
ciples or  policy  in  doing  it,  yet,  when  constitu- 
tions and  laws  are  made  and  put  in  force  by 
others,  then  the  courts,  as  empowered  by  the 
State  or  the  Union,  commence  their  functions 
and  may  decide  on  the  rights  which  conflicting 
parties  can  legally  set  up  under  them,  rather 
than  about  their  formation  itself.  Our  power 
begins  after  theirs  ends.  Constitutions  and 
laws  precede  the  judiciary,  and  we  act  only 
under  and  after  them,  and  as  to  disputed  rights 
beneath  them,  rather  than  disputed  points  in 
making  them.    We  speak  what  is  the  law,  jus 


diccre,  we  speak  or  construe  what  is  the  consti- 
tution, after  both  are  made,  but  we  make,  or 
revise,  or  control  neither.  The  disputed  rights 
beneath  constitutions  already  made  are  to  be 
governed  by  precedents,  b^  sound  legal  prin- 
ciples, by  positive  legislation,  clear  oontracta, 
moral  duties,  and  fixed  rules;  they  are  per  se 
questions  of  law,  and  are  well  suited  lo  the 
education  and  habits  of  the  bench.  But  the 
other  disputed  points  in  making  constitutions, 
depending  often,  as  before  shown,  on  policTy 
inclination,  popular  resolves,  and  popular  will, 
and  arising  not  in  respect  to  private  rights — ^not 
what  is  meum  and  tuum — ^DUt  in  relation  to 
politics,  they  belong  to  politics,  and  they  are 
settled  by  political  tribunals,  and  are  too  dear 
to  a  people  bred  in  the  school  of  Sidney  and 
Russel  for  them  ever  to  intrust  their  final  de- 
cision, when  disputed,  to  a  class  of  men  who  art 
so  far  removed  from  them  as  the  judiciary;  a 
class,  also,  who  might  decide  them  erroneously 
as  well  as  right,  and  if  in  the  former  way,  the 
consequences  might  not  be  able  to  be  averted 
except  by  a  revolution,  while  a  wrong  decision 
by  a  political  forum  can  often  be  peacefully 
corrected  by  new  elections  or  instructions  in  a 
single  month.  And  if  the  people,  in  tne  dia- 
tribution  of  powers  under  the  Constitution, 
should  ever  think  of  making  judges  supreme 
arbiters  in  political  controversies,  when  not 
selected  by  nor,  frequently,  amenable  to  them» 
nor  at  liberty  to  follow  such  various  considera- 
tions in  their  judgments  as  **belonff  to  [*5S 
mere  political  questions,  they  will  dethrone 
themselves  and  lose  one  of  their  own  invaluaUa 
birthrights;  building  up  in  this  way — slowly, 
but  surely — a  new  sovereign  power  in  the  re- 
public, in  most  respects  irresponsible  and  un- 
changeable for  life,  and  one  more  dangerous, 
in  theory  at  least,  than  the  worst  elective  oli- 
garchy in  the  worst  of  times.  Again,  instead  of 
controlling  the  people  in  political  affairs,  the 
judiciary  in  our  system  was  designed  rather  to 
control  individuals,  on  the  one  band,  when  en- 
croaching, or  to  defend  them,  on  the  other, 
under  the  Constitution  and  the  laws,  when  they 
are  encroached  upon.  And  if  the  judiciary  at 
times  seems  to  ml  the  important  station  of  a 
check  in  the  government,  it  is  rather  a  check  on 
the  Legislature,  who  may  attempt  to  pass  laws 
contrary  to  the  Constitution,  or  on  the  execu- 
tive, who  may  violate  both  the  laws  and  Con- 
^4titution,  than  on  the  people  themselves  in 
their  primary  capacity  as  makers  and  amenders 
of  constitutions. 

Hence  the  judiciary  power  is  not  regarded 
by  elementary  writers  on  politics  and  juris- 
prudence as  a  power  co-ordinate  or  commensur- 
ate with  that  of  the  people  themselves,  but 
rather  co-ordinate  with  that  of  the  Legislature. 
Kendall  v.  United  States,  12  Peters,  626.  Hence, 
too,  the  following  view  was  urged,  when  the 
adoption  of  the  Constitution  was  under  con* 
sideration:  "It  is  the  more  rational  to  suppose 
that  the  courts  were  designed  to  be  an  inter- 
mediate body  between  the  people  and  the  Legis- 
lature, in  order,  among  other  things,  to  keep 
the  latter  within  the  limits  assigned  to  their 
authority."  Federalist,  No.  77,  by  Hamilton. 
"Nor  does  the  conclusion  by  any  means  sup- 
pose a  superiority  of  the  judicial  to  the  legisla- 
tive power.  It  only  supposes  that  the  power  of 
the  people  is  superior  to  both,"  ete^  etc. 
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But  how  would  ibis  superiority  be  as  to  this 
court,  if  we  could  decide  finally  on  all  the 
political  claims  and  acts  of  the  people,  and 
overrule  or  sustain  them  according  only  to  our 
own  views  T  So  the  judiciary,  by  its  mode  of 
appointment,  long  duration  in  office,  and  slight 
accountability,  is  rather  fitted  to  check  legisla- 
tive power  than  political,  and  enforce  what  the 
political  authorities  have  manifestly  ordained. 
These  last  authorities  are,  by  their  pursuits 
and  interests,  better  suited  to  make  rules;  we, 
to  expound  and  enforce  them,  after  made. 

The  subordinate  questions  which  also  arise 
here  in  connection  with  the  others,  such  as 
whether  all  shall  vote  in  forming  or  amending 
those  constitutions  who  are  capable  and  accus- 
tomed to  transact  business  in  social  and  civil 
life,  and  none  others;  and  whether,  in  great 
exigencies  of  oppression  by  the  Leeislature  it- 
self, and  refusal  by  it  to  give  relief  the  people 
may  not  take  the  subject  into  their  own  hands, 
64*]  independent  of  the  Legislature;  *and 
whether  a  simple  plurality  in  number  on  such 
an  occasion,  or  a  majority  of  all,  or  a  larger 
proportion,  like  two  thirds  or  three  fourths, 
shall  be  deemed  necessary  and  proper  for  a 
change;  and  whether,  if  peacefully  completed, 
violence  can  afterwards  be  legally  used  against 
them  by  the  old  government,  if  that  is  still  in 
possession  of  the  public  property  and  public 
records;  whether  what  are  published  and  acted 
on  as  the  law  and  constitution  of  a  State  were 
made  by  persons  duly  chosen  or  not,  were  en- 
rolled and  read  according  to  certain  parliamen- 
tarv  rules  or  not,  were  in  truth  voted  for  by  a 
majority  or  two  thirds;  these  and  several  other 
questions  equally  debatable  and  difficult  in 
tneir  solution  are  in  some  aspects  a  shade  less 
political.  But  they  are  still  political.  They  are 
too  near  all  the  great  fundamental  principles 
in  government,  and  are  too  momentous,  ever  to 
have  been  intrusted  by  our  jealous  fathers  to 
a  body  of  men  like  judges,  holding  office  for 
life,  independent  in  salary,  and  not  elected  by 
the  people  themselves. 

Non  nostrum  tantas  componere  lites.  Where, 
then,  does  our  power,  as  a  general  rule,  begin? 
In  what  place  runs  the  true  boundary  lineT  It 
is  here.  Let  the  political  authorities  admit  as 
valid  a  constitution  made  with  or  without  pre- 
vious provision  by  the  Legislature,  as  in  the 
last  situation  Tennessee  and  Michigan  were  in- 
troduced into  the  Union.  See  Federalist,  No.  40, 
and  2  Ell.  Deb.  67;  13  Regis  by  Y.  96,  1164, 
and  CJong.  Globe,  App.  78,  137,  147.  Let  the  col- 
lected will  of  the  people  as  to  changes  be  so 
strong,  and  so  strongly  evinced,  as  to  call  down 
no  bills  of  pains  and  penalties  to  resist  it,  and 
no  arming  of  the  militia  or  successful  appeals 
to  the  general  government  to  suppress  it  by 
force,  as  none  were  in  some  cases  abroad  as 
well  as  in  America,  and  one  recently  in  New 
York,  which  might  be  cited  beside  those  above. 
See  A.  D.  1846,  and  opinion  of  their  judges. 
In  short,  let  a  constitution  or  law,  however 
originating,  be  clearly  acknowledged  by  the 
existing  political  tribunals,  and  be  put  and  kept 
in  successful  operation.  The  judiciary  can 
then  act  in  conformity  to  and  under  them. 
Kemper  v.  Hawkins,  1  Va.  Cas.  74,  App.  Then, 
when  the  claims  of  individuals  come  in  conflict 
under  them,  it  is  the  true  province  of  the  ju- 
dietary  to  decide  what  they  rightfully  are 
004 


under  such  constitutions  and  laws,  rather  than 
to  decide  whether  those  constitutions  and  laws 
themselves  have  been  rightfully  and  wisely 
made. 

Again,  the  Constitution  of  the  United  States 
enumerates  specially  the  cases  over  which  its 
judiciary  is  to  have  cognizance,  but  nowhere 
includes  controversies  between  the  people  of  a 
State  as  to  the  formation  or  change  of  tbeir 
constitiitions.  *See  article  8,  sec.  2.  [*55 
Though  at  first  the  federal  judiciary  was  em- 
powered to  entertain  jurisdiction  where  a  State 
was  a  party  in  a  suit,  it  has  since  been  deprived 
even  of  that  power  by  a  jealous  country,  except 
in  cases  of  disputed  boundary.  Article  3,  sec.  2; 
Amendment  11th;  Massachusetts  v.  Rhode  Is- 
land, 12  Peters,  765. 

If  it  be  asked  what  redress  have  the  people, 
if  wronged  in  these  matters,  unless  by  resorting 
to  the  judiciary,  the  answer  is,  they  have  the 
same  as  in  all  other  political  matters.  In  those, 
they  go  to  the  ballot  boxes,  to  the  Legislature 
or  executive,  for  the  redress  of  such  grievances 
as  are  within  the  jurisdiction  of  each,  and,  for 
such  as  arc  not,  to  conventions  and  amendments 
of  constitution.  And  when  the  former  fail, 
and  these  last  are  forbidden  by  statutes,  all 
that  is  left  in  extreme  cases,  where  the  siiffer- 
ing  is  intolerable  and  the  prospect  is  good  of 
relief  by  action  of  the  people  without  the  forms 
of  law,  is  to  do  as  did  Hampden  and  Washing- 
ton, and  venture  action  without  those  forms, 
and  abide  the  consequences.  Should  strong 
majorities  favor  the  change,  it  generally  ia  com- 
pleted without  much  violence.  In  most  States, 
where  representation  is  not  unequal,  or  the 
right  of  suffrage  is  not  greatly  restricted,  the 
popular  will  can  be  felt  and  triumph  through 
the  popular  vote  and  the  delegates  of  the  peo- 
ple in  the  Legislature,  and  will  thus  lead  soon, 
and  peacefully,  to  legislative  measures  ending 
in  reform,  pursuant  to  legislative  countenance 
and  without  the  necessity  of  any  stronger  col- 
lateral course.  But  when  the  representation  is 
of  a  character  which  defeats  this,  the  action  of 
the  people,  even  then,  if  by  large  majorities, 
will  seldom  be  prosecuted  with  harsh  pains  and 
penalties,  or  resisted  with  arms. 

Changes,  thus  demanded  and  thus  supported, 
will  usually  be  allowed  to  go  into  peaceful  con- 
summation. But  when  not  so  allowed,  or  when 
they  are  attempted  by  small  or  doubtful  major- 
ities, it  must  be  conceded  that  it  will  be  at  their 
peril,  as  they  will  usually  be  resisted  by  those 
in  power  by  means  of  prosecutions,  and  some- 
times by  violence,  and,  unless  crowned  by  suc- 
cess, and  thus  subsequently  ratified,  they  will 
often  be  punished  as  rebellious  or  treasonable. 

If  the  majorities,  however,  in  favor  of  changes 
happen  to  be  large,  and  still  those  in  power 
refuse  to  yield  to  them,  as  in  the  English  rev- 
olutTon  of  1688,  or  in  our  own  of  1776,  the  pop- 
ular movement  will  generally  succeed,  though 
it  be  only  by  a  union  of  physical  with  moral 
strength;  and  when  triumphant,  it  will,  as  on 
those  occasions,  confirm  by  subsequent  forms 
of  law  what  may  have  begun  without  them. 

There  are  several  other  questions,  also,  which 
may  arise  under  our  form  of  government  that 
are  not  properly  of  judicial  ^cognizance.  [•SS 
They  originate  in  political  matters,  extend  to 
political  objects,  and  do  not  involve  any  pecun- 
iary claims  or  consequences  between    individ- 
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oaIs,  to  as  to  become  grounds  for  judicial  in- 
quiry. These  questions  are  decided  sometimes 
by  Legislatures,  or  heads  of  departments,  or  by 
public  political  bodies,  and  sometimes  by  offi- 
cers, executive  or  military,  so  as  not  to  be  re- 
visable  here.  See  Decatur  t*  Paulding,  14 
Peters,  497. 

Looking  to  all  these  eonsideratlons,  it  ap- 
pears to  me  that  we  cannot  rightfully  settle 
those  grave  political  questions  which,  in  this 
case,  have  been  discussed  in  connection  with  the 
new  constitution;  and,  as  judges,  our  dutv  is 
to  take  for  a  guide  the  decision  made  on  them 
by  the  proper  political  powers,  and,  whether 
right  or  wrong  according  to  our  private  opinion, 
enforce  it  tiU  duly  altered.  But  it  is  not  nec- 
essary to  rest  this  conclusion  on  reasoning 
alone.  Several  precedents  in  this  court,  as  well 
as  in  England,  show  the  propriety  of  it. 

In  Foster  et  bX.  t.  Neilson,  2  Peters,  309, 
where  the  title  to  the  property  depended  on  the 
question,  whether  the  land  was  within  a  cession 
by  treaty  to  the  United  States,  it  was  held  that 
after  our  government,  legislative  and  executive, 
had  claimed  jurisdiction  over  it,  the  courts 
must  consider  that  the  ijuestion  was  a  political 
one,  the  decision  of  which,  having  been  made 
in  this  manner,  they  must  conform  to.  See, 
also,  6  Peters,  711,  and  Garcia  v.  Lee,  12  Pe- 
ters, 620;  13  Peters,  419.  In  The  Cherokee 
Nation  v.  The  State  of  Georgia,  6  Peters,  20, 
the  court  expressed  strong  doubts  whether  it 
was  not  a  political  question,  not  proper  for 
their  decision,  to  protect  the  Cherokee  Indians 
In  their  possessions,  and  to  restrain  the  State  of 
Georf^a  and  construe  and  enforce  its  treaty  ob- 
ligations. Justice  Johnson  seemed  decisive  that 
it  was. 

In  Massachusetts  t.  Rhode  Island,  12  Peters, 
736.  738,  it  was  held  that  the  boundaries  be- 
tween States  was  a  political  question  per  se, 
and  should  be  adjusted  by  political  tribunals, 
unless  agreed  to  be  settled  as  a  judicial  ques- 
tion, and  in  the  Constitution  so  provided  for. 
Garcia  v.  Lee,  lb.  620. 

In  Barclav  ▼.  Russel,  3  Ves.  424,  in  resfiect 
to  confiscations,  it  was  held  to  be  a  political 
question,  and  a  subject  of  treaty,  and  not  of 
municipal  jurisdiction,     p.  434. 

In  Nabob  of  the  Carnatic  v.  The  East  India 
Oompany,  2  Ves.  Jun.  56,  the  court  decided 
that  political  treaties  betwen  a  forei^  state 
and  subjects  of  Great  Britain,  conducting  as  a 
state  under  acts  of  Parliament,  are  not  a  mat- 
ter of  municipal  jurisdiction,  and  to  be  ex- 
amined and  enforced  by  the  judiciary. 

Another  class  of  political  questions,  ooming 
still  nearer  this,  is,  Which  must  be  re^rded  as 
57*]  the  rightful  government  abroad  *between 
two  contending  parties  T  That  is  never  settled 
by  the  judiciary,  but  is  left  to  the  decision  of 
the  general  government.  The  Cherokee  case,  6 
Peters,  60;  and  Williams  v.  Suffolk  Ins.  Co.  13 
Peters,  419;  2  Cranch,  241;  Rose  ▼.  Himeley, 
4  Cranch,  268;  United  States  v.  Palmer,  3 
Wheat.  634,  and  Gelston  v.  Hoyt,  lb.  246;  The 
Divina  Pastora,  4  Wheat.  64;  14  Yea.  863;  11 
Ves.  683;  1  Edw.  Ad.  1. 

The  doctrines  laid  down  in  Palmer's  case  are 
as  directly  applicable  to  this  in  the  event  of 
two  contending  parties  in  arms  in  a  domestic 
war  as  In  a  foreign.  If  one  is  recognized  by 
the  executive  or  L^;islature  of  the  Union  as  the 


de  facto  government,  the  Judiciary  can  only 
conform  to  that  political  decision.  8ee^  als<s 
The  Santissima  Trinidad,  7  Wheat.  836,  887; 
and,  further,  that  if  our  peneial  government 
recognizes  either  as  exclusively  in  power,  the 
judiciary  must  sustain  its  belligerent  rights, 
see  8  Sumner,  270.  In  the  case  of  The  City  of 
Berne  t.  The  Bank  of  England,  9  Yes.  848,  It 
was  held  that  ''a  Judidiu  court  eannot  take 
notice  of  a  foreign  government  not  acknowl- 
edged by  the  government  of  the  country  In 
which  the  court  sits."  The  same  rule  has  oeen 
applied  b^  this  court  In  case  of  a  contest  as 
to  which  is  the  true  oonstltution,  between  two, 
or  which  possesses  the  true  legislative  power  in 
one,  of  our  own  States — those  citizens  actinsr 
under  the  new  constitution,  which  is  objected 
to  as  irregularly  made,  or  those  under  the 
old  territorial  government  therein.  Semb 
Scott  et  al.  V.  Jones  et  §1,  6  Howard,  874.  In 
that  case  we  held  that  no  writ  of  error  lies  to 
us  to  revise  a  decision  of  a  State  court,  wher* 
the  only  question  is  the  validity  of  the  statute 
on  account  of  the  political  questions  and  objec- 
tions just  named.  It  was  held,  aUo,  in  Wil- 
liams V.  Suffolk  Ins.  Co.  2  Simmer,  270,  that 
where  a  claim  exists  by  two  governments  over 
a  country,  the  courts  of  each  are  bound  to  con 
aider  the  claims  of  their  own  government  as 
right,  being  settled  for  the  time  being  by  the 
proper  political  tribunal.  And  hence  no  right 
exists  m  their  judicial  authorities  to  revise 
that  decision,  pp.  273,  276;  S.  C.  18  Peters, 
419.  "Omnia  nte  acta.  It  might  otherwise 
happen,  that  the  extraordinary  spectacle  might 
be  presented  of  the  courts  of  a  country  disa- 
vowing and  annulling  the  acts  of  its  own  gov- 
ernment in  matters  of  state  and  political  diplo- 
macy." 

This  is  no  new  distinction  in  judicial  practios 
any  more  than  in  iudicial  adjudications.  The 
pure  mind  of  Sir  Matthew  Hale,  after  mudi 
hesitation,  at  last  consented  to  preside  on  the 
bench  in  administering  the  laws  between  pri- 
vate parties  under  a  government  establisned 
and  recognized  by  other  governments,  and  In 
full  possession  de  facto  of  the  records  and  pow- 
er of  the  kingdom,  but  without  feeling  satis- 
fied on  Inquiring,  as  a  ^judicial  Question,  [*68 
into  its  legal  rights.  Cromwell  had  "gotten 
possession  of  the  government,"  and  expressed  a 
willingness  '^  rule  according  to  the  laws  of 
the  land" — '%v  red  gowns  rather  than  red 
coats,"  as  he  IS  reported  to  have  quainti^  re- 
marked. And  this  Hale  though  justified  him  In 
acting  as  a  judge.  Hale's  Elist.  of  the  Com. 
Law,  p.  14,  Preface.  For  a  like  reason,  though  the 
power  of  Cromwell  was  soon  after  overturned, 
and  Charles  H.  restored,  the  judicial  decisions 
under  the  former  remained  unmolested  on  this 
account,  and  the  judiciary  went  on  as  before, 
still  looking  only  to  the  de  facto  government 
for  the  time  being.  Grotius  virtually  holds  the 
like  doctrine.  B.  1,  ch.  4,  sec  20,  and  B.  8, 
eh.  13,  sec.  11.  Such  was  the  case,  likewise, 
over  most  of  this  coimtry,  after  the  Declara- 
tion of  Independence,  till  the  acknowledgment 
of  it  by  England  in  1783.  8  Story's  Com.  on 
Const,  sees.  214,  216.  And  such  is  believed  to 
have  been  the  course  in  France  under  all  her  dy- 
nasties and  regimes,  during  the  last  half  cen- 
tury. 

These  conclusions  are  strengthened  by  tht 
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dnminsiance,  that  the  Supreme  Court  of  Rhode 
Island,  organized  since,  under  the  second  new 
•onstitution,  has  adopted  this  principle.  In 
numerous  instances,  this  court  has  considered 
itself  bound  to  follow  the  decision  of  the  State 
tribunals  on  their  own  constitutions  and  laws. 
See  cases  in  Smith  v.  Babcock,  2  Wood.  &  M. 
5  Howard,  139;  Elmendorf  v.  Taylor,  10  Wheat. 
169;  Bank  of  U.  S.  v.  Daniel  et  al.  12  Peters,  32. 
This,  of  course,  relates  to  their  validity  when 
not  overruling  any  defense  set  up  under  the  au- 
thority of  the  United  States,  x^one  such  was 
;  set  up  in  the  trial  of  Dorr,  and  yet,  after 
fall  hearing,  the  Supreme  Court  of  Rhode  Is- 
land decided  that  the  old  charter  and  its  Legis- 
lature were  the  political  powers  which  they 
were  bound  to  respect,  and  the  only  ones  legal- 
ly in  force  at  the  time  of  this  transaction;  and 
accordingly  convicted  and  punished  the  govern- 
or chosen  under  the  new  constitution  for  trea- 
son, as  being  technically  committed,  however 
pure  may  have  been  his  political  designs  or 
private  character.  Report  of  Dorr's  Trial,  1844, 
pp.  130,  131.  The  reasons  for  this  uniform  com- 
pfiance  by  us  with  State  decisions  made  before 
ours  on  their  own  laws  and  constitutions,  and 
not  appealed  from,  are  given  by  Chief  Justice 
Iforshall  with  much  clearness.  It  is  only  neces- 
sary to  refer  to  his  language  in  Elmendorf  v. 
Taylor,  10  Wheat.  169. 

Starting,  then,  as  we  are  forced  to  here,  with 
several  political  questions  arising  on  this  rec- 
ord, and  those  settled  by  political  tribunals  in 
the  State  and  general  government,  and  whose 
decisions  on  them  we  possess  no  constitutional 
authority  to  revise,  all  which,  apparently,  is 
50*1  left  for  us  to  decide  is  the  *other  pomt — 
whether  the  statute  establishing  martial  law 
over  the  whole  State,  and  under  which  the  acts 
done  by  the  defendants  are  sought  to  be  justi- 
fied, can  be  deemed  constitutional. 

To  decide  a  point  like  this  last  is  clearly 
within  judicial  cognizance,  it  being  a  matter  of 
private  personal  authority  and  right,  set  up  by 
the  defendants  under  constitutions  and  laws, 
and  not  of  political  power,  to  act  in  relation  to 
the  making  of  the  former. 

Firstly,  then,  in  order  to  judge  properly 
whether  this  act  of  Assembly  was  constitution- 
al, let  us  see  what  was  the  kind  and  character 
of  the  law  the  Assembly  intended,  in  this  in- 
stance, to  establish,  and  under  which  the  re- 
spondents profess  to  have  acted. 

The  Assembly  says:  "The  State  of  Rhode 
Island  and  Providence  Plantations  is  hereby 
placed  under  martial  law,  and  the  same  is  here- 
by declared  to  be  in  full  force,  until  otherwise 
ordered  by  the  General  Assembly,  or  suspended 
by  proclamation  of  his  Excellency  the  Govern- 
or of  the  State."  Now,  the  words  "martial 
law,"  as  here  used,  cannot  be  construed  in  any 
other  than  their  legal  sense,  long  known  and 
recognized  in  legal  precedents  as  well  as  polit- 
ieal  history.  See  it  in  1  Hallam's  Const.  Hist. 
eh.  6,  p.  268;  1  MacArthur  on  Courts  Martial, 
38.  The  Legislature  evidently  meant  to  be 
understood  in  that  sense  by  using  words  of  such 
well  settled  construction,  without  any  limit  or 
qualification,  and  covering  the  whole  State  with 
its  influence,  under  a  supposed  exigency  and 
justification  for  such  an  unusual  course.  I  do 
not  understand  this  to  be  directly  combated  I 
ia  the  opinion  ivutt  delivered  by  the  Chief  Jus- 1 
§00 


tice.  That  they  eould  mean  no  other  thaa 
ancient  martial  law  often  used  before  the  P^ 
tition  of  Right,  and  sometimes  since,  is  further 
manifest  from  the  fact  that  they  not  only 
declared  "martial"  law  to  exist  over  the  State^ 
but  put  their  militia  iuto  the  field  to  help,  by 
means  of  them  and  such  a  law,  to  suppress  the 
action  of  those  denominated  "insurgents"  and 
this  without  any  subordination  to  the  civil  pow- 
er,  or  any  efforts  in  conjunction  and  in  oo- 
operation  with  it.  The  defendants  do  not  aver 
the  existence  of  any  civil  precept  which  they 
were  aiding  civil  officers  to  execute,  but  set  up 
merely  mihtary  orders  under  martial  law.  Not- 
withstanding this,  however,  some  attempts  have 
been  made  at  another  construction  of  this  act, 
somewhat  less  offensive,  by*  considering  it  a 
mere  equivalent  to  the  suspension  of  the  habeas 
corpus,  and  another  still  to  regard  it  as  refer- 
ring only  to  the  military  code  used  in  the 
armies  of  the  United  States  and  England.  But 
when  the  Legislature  enacted  *such  a  [*60 
system  "as  martial  law,"  what  right  have  we 
to  say  that  they  intended  to  establish  some- 
thing else  and  something  entirely  different? 
A  suspension,  for  instance,  of  the  writ  of  ha- 
beas corpus —  a  thing  not  only  unnamed  by 
them,  but  wholly  unlike  and  far  short,  in  every 
view,  of  what  they  both  said  and  didT  Be- 
cause they  not  only  said,  eo  nomine,  that  they 
established  "martial  law,"  but  they  put  in 
operation  its  principles;  principles  not  relating 
merely  to  imprisonment,  like  the  suspension  of 
the  habeas  corpus,  but  forms  of  arrest  without 
warrant,  breaking  into  houses  where  no  of- 
fenders were  found,  and  acting  exclusively  un- 
der military  orders  rather  than  civil  precepts. 

Had  the  Legislature  meant  merely  to  suspend 
the  writ  of  habeas  corpus,  they,  of  course, 
would  have  said  that,  and  nothing  more.  A 
brief  examination  will  show,  also,  that  they 
did  not  thus  intend  to  put  in  force  merely  some 
modem  military  code,  such  as  the  Articles  of 
War  made  by  Congress,  or  those  under  the 
Mutiny  Act  in  England.  They  do  not  mention 
either,  and  what  is  conclusive  on  this,  neither 
would  cover  or  protect  them,  in  applying  the 
provisions  of  those  laws  to  a  person  situated 
like  the  plaintiff.  For  nothing  is  better  settled 
than  that  military  law  applies  only  to  the  mili- 
tary; but  "martial  law"  is  made  here  to  apply 
to  all.  Hough  on  Courts-Martial,  384,  note;  il 
State  Trials,  625,  in  Theobald  Wolfe  Tone's 
case. 

The  present  laws  for  the  government  of  the 
military  in  England,  also,  do  not  exist  in  the 
vague  and  general  form  of  martial  law,  but  are 
explicitly  restricted  to  the  military,  and  are  al- 
lowed as  to  them  only  to  prevent  desertion  and 
mutiny,  and  to  preserve  good  discipline.  1  BL 
Com.  412;  1  MacArthur  on  Courts-Martial,  p. 
20.  So,  in  this  country,  legislation  as  to  the 
military  is  usually  confin^  to  the  general 
government,  where  the  great  powers  of  war 
and  peace  reside.  And  hence,  under  those 
powers.  Congress,  by  the  Act  of  1806,  2  Slat, 
at  Large,  359,  has  created  the  Articles  of  War, 
"by  which  the  armies  of  the  United  States 
shall  be  governed,"  and  the  militia  when  in 
actual  service,  and  only  they.  To  show  this  is 
not  the  law,  by  which  other  than  those  armies 
shall  be  governed,  it  has  been  found  necessary, 
in  order  to  include  merely  the  drivers  or  arii- 
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*%!  the  senrioe,*  and  the  militiA  after 
auatered  into  it,  to  have  special  statutory  sec- 
tions. See  articles  06  and  97.  Till  mustered 
together,  even  the  militia  are  not  subject  to 
martial  law.  6  Wheat.  20;  3  Story,  Com. 
Const,  see.  120.  And  whenever  an  attempt  is 
made  to  embrace  others  in  its  operation,  not 
belonging  to  the  military  or  militia,  nor  having 
•rer  agreM  to  the  rules  of  the  service,  well 
may  they  say,  we  have  not  entered  into  such 
61*]  bonds — ^in  hsec  vinculsB,  non  veni.  *2  H. 
BL  09;  1  Bl.  Com.  408,  414;  1  D.  &  £.  493, 
550,  784;  27  State  Trials,  626.  Well  may  they 
exclaim,  as  in  Ma^a  Charta,  that  "no  freeman 
shall  be  taken  or  imprisoned  but  by  the  lawful 
iudsment  of  his  equals,  or  by  the  law  of  the 
land."  There  is  no  pretense  that  this  plaintiff, 
the  person  attempted  to  be  arrested  by  the  vio- 
lence exercised  here,  was  a  soldier  or  militia- 
man then  mustered  into  the  service  of  the 
United  States,  ot  of  Rhode  Island,  or  subject 
by  its  laws  to  be  so  employed,  or  on  that  ac- 
count soueht  to  be  seized.  He  could  not,  there- 
fore, in  this  view  of  the  case,  be  arrested  under 
this  limited  and  different  kind  of  military  law, 
nor  houses  be  broken  into  for  that  purpose  and 
by  that  authority. 

So  it  is  a  settled  principle  even  in  England, 
tliat,  "Under  the  British  constitution,  toe  mil- 
itary law  does  in  no  respect  either  supersede  or 
interfere  with  the  civil  law  of  the  realm,"  and 
that  "the  former  is,  in  general,  subordinate  to 
the  latter"  Tytler  on  Military  Law,  365;  while 
'Partial  law"  overrides  them  all.  The  Articles 
of  War,  likewise,  are  not  only  authorized  by 
permanent  rather  than  temporary  legislation, 
out  they  are  prepared  by  or  under  it  with  pun- 
ishments and  rules  before  promulgated,  and 
known  and  assented  to  b^  those  few  who  are 
subject  to  them,  as  operating  under  established 
legal  principles  and  the  customary  military 
law  of  modem  times.  1  East,  306,  813;  Pain  v. 
Willard,  12  Wheat.  639,  and  also  19;  1  Mae- 
Arthur,  Courts-Martial,  13  and  216.  They  are 
also  definite  in  the  extent  of  authority  under 
them  as  to  subject  matter  as  well  as  persons, 
as  they  regulate  and  restrain  within  more  safe 
limits  the  jurisdiction  to  be  used,  and  recognize 
and  respect  the  civil  rights  of  those  not  sub- 
ject to  it,  and  even  of  those  who  are,  in  all 
other  matters  than  what  are  military  and 
placed  under  military  cognizance.  2  Stephen  on 
Laws  of  Eng.  602;  9  Bac.  Abr.  Soldier,  F;  Ty- 
tler on  Military  Law,  119.  And  as  a  further 
proof  how  rigidly  the  civil  power  requires  the 
military  to  confine  even  the  modified  code  mar- 
tial to  the  mUitary,  and  to  what  are  strictly 
military  matters,  it  cannot,  without  liability  to 
»  private  suit  in  the  judicial  tribunals,  be  exer- 
cised on  a  soldier  himself  for  a  cause  not  mili- 
tary, or  over  which  the  officer  had  no  right  to 
order  him;  as,  for  example,  to  attend  school  in- 
struction, or  pay  an  assessment  towards  it  out 
of  his  wages.  4  Taunt.  67;  4  Maule  &  Selw. 
400;  2  H.  BL  103,  537;  3  Cranch,  337;  7  Johns. 
96. 

The  prosecution  of  Governor  Wall  in  Eng- 
land, for  causing,  when  he  was  in  military 
command,  a  soldier  to  be  seized  and  flogged  so 
that  he  died,  for  an  imputed  offense  not  clearly 
military  and  hj  a  pretended  court-martial 
without  a  full  trial,  and  executing  Wall  for  the 
offense  after  a  lapse  of  twenty  years,  illustrate 
IS  li.  ed. 


*how  jealously  the  exercise  of  any  mar-  [*6S 
tial  power  is  watched  in  England,  thou^^  in 
the  army  itself  and  on  its  own  members.  See 
Arrnual  Register  for  1802,  p.  569;  28  State 
Trials,  p.  52,  Howell's  ed. 

How  different  in  its  essence  and  forms,  as 
well  as  subjects,  from  the  Articles  of  War  was 
the  "martial  law"  established  here  over  the 
whole  people  of  Rhode  Island,  may  be  seen  by 
adverting  to  its  character  for  a  moment,  as  de- 
scribed in  judicial  as  well  as  political  history. 
It  exposed  the  whole  population,  not  only  to  be 
seized  without  warrant  or  oath,  and  their 
houses  broken  open  and  rifled,  and  this  when: 
the  municipal  law  and  its  officers  and  courts  re- 
mained undisturbed  and  able  to  punish  all  of- 
fenses, but  to  send  prisoners,  thus  summarily 
arrested  in  a  civil  strife,  to  all  the  harsh  pains 
and  penalties  of  courts- martial  or  extraordi- 
nary commissions,  and  for  all  kinds  of  sup- 
posed offenses.  By  it,  every  citizen,  instead  of 
reposing  under  the  shield  of  known  and  fixed 
laws  as  to  his  liberty,  property,  and  life,  exists 
with  a  rope  round  his  neck,  subject  to  be  hung 
up  by  a  military  despot  at  the  next  lamp  post, 
under  the  sentence  of  some  drum  head  court- 
martial.  See  Simmon's  Pract.  of  Courts-Mar- 
tial, 40.  See  such  a  trial  in  Hough  on  Courts- 
Martial,  383,  where  the  victim  on  the  spot  was 
''blown  away  by  a  gun,"  ''neither  time,  place^ 
nor  persons  consider^"  As  an  illustration  how 
the  passage  of  such  a  law  may  be  abused^ 
Queen  Mary  put  it  in  force  in  1558,  by  procla- 
mation merely,  and  declared,  "that  whosoever 
had  in  his  possession  any  heretical,  treasonable^ 
or  seditious  books,  and  did  not  presently  bum 
them,  without  reading  them  or  showing  them 
to  any  other  person,  should  be  esteemed  a  rebel, 
and  without  any  further  delay  be  executed  by 
the  martial  law."  Tytler  on  Military  Law,  p. 
50,  ch.  1,  sec  1. 

For  convincing  reasons  like  these,  in  every 
country  which  makes  any  claim  to  political  or 
civil  liberty,  "martial  law,"  as  here  attempted 
and  as  once  practiced  in  England  against  her 
own  people,  has  been  expressly  forbidden  there 
for  near  two  centuries,  as  well  as  by  the  prin- 
ciples of  every  other  free  constitutional  gov- 
ernment. 1  Hallam's  Const.  Hist.  ^ZO.  And 
it  would  be  not  a  little  extraordinary,  if  the 
spirit  of  our  institutions,  both  State  and  na- 
tional, was  not  much  stronger  than  in  Eneland 
against  the  unlimited  exercise  of  martiaJ  law 
over  a  whole  people,  whether  attempted  by  any 
chief  magistrate  or  even  by  a  Legislature. 

It  is  true,  and  fortunate  it  is  that  true,  the 
consequent  actual  evil  in  this  histanoe  from 
this  declaration  of  martial  law  was  smaller 
than  might  have  been  naturally  anticipated. 
But  we  must  be  thankful  for  this,  not  to  the 
harmless  character  of  the  law  itself,  but  rather 
to  an  inability  to  arrest  many,  or  from  the 
*small  opposition  in  arms,  and  its  short  [*6S 
continuance,  or  from  the  deep  jealousy  and 
rooted  dislike  generally  in  this  country  to  any 
approach  to  the  reign  of  a  mere  military  des- 
potism. Unfortunately,  the  Legislature  had 
probably  heard  of  this  measure  in  history,  and 
even  at  our  Revolution,  as  used  by  some  of  the 
British  generals  against  those  considered  rebels; 
and,  in  the  confusion  and  hurry  of  the  crisis, 
seem  to  have  rushed  into  it  suddenly,  and,  I 
fear,  without  a  due  regard  to  private  rights,  oi 
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tbeir  own  oonstitutlonal  powers,  or  the  luper- 
Tisorj  authority  of  the  genoral  government 
over  wars  and  rebellions. 

Having  ascertained  the  kind  and  character 
of  the  martial  law  established  by  this  act  of 
Assembly  in  Rhode  Island,  we  ask  next,  how, 
imder  the  general  principles  of  American  juris- 
prudence in  modem  times,  such  a  law  can 
properly  exist,  or  be  judicially  upheld.  A  brief 
retrospect  of  the  gradual,  but  decisive,  repudi- 
ation of  It  in  England  will  exhibit  many  of 
the  reasons  why  such  a  law  cannot  be  rightful- 
ly tolerated  anywhere  in  this  country. 

One  object  of  parliamentary  inquiry,  as  early 
as  1820,  was  to  check  the  abuse  of  martial  law 
by  the  king  which  had  prevailed  before. 
Tfiler  on  Military  Law,  602.  The  petition  of 
Right,  in  the  first  year  of  Charles  L  reprobated 
1^1  such  arbitrary  proceedings  in  the  just  terms 
and  in  the  terse  language  of  that  great  patriot 
as  well  M  judge.  Sir  Edward  Coke,  and  prayed 
they  might  be  stopped  and  never  repeated.  To 
this  the  kin^  wisely  replied^'^Soit  droit  fait 
oome  est  desire — ^Let  right  be  done  as  desired." 
Petition  of  Right,  in  Statutes  at  Large,  1 
Charles  L  Putting  it  in  force  by  the  king 
alone  was  not  only  restrained  by  the  Petition 
of  Right  early  in  the  seventeenth  century,  but 
virtually  denied  as  lawful  by  the  Declaration  6f 
Rights  in  1688.  Tytler  on  Military  Law, 
807.  Hallam,  therefore,  in  his  Constitutional 
ffistory,  p.  420,  declares  that  its  use  by  "the 
commissions  to  try  military  offenders  by  mar- 
tial law  was  a  procedure  necessary  within  cer- 
tain limits  to  the  discipline  of  an  army,  but 
unwarranted  by  the  constitution  of  this  coun- 
try." Indeed,  a  distinguished  English  judge 
has  since  said,  that  "martial  law,"  as  of  old, 
now  ''does  not  exist  in  England  at  all,"  ''Was 
contrary  to  the  constitution,  and  has  been  for  a 
eentury  totally  exploded."  Grant  v.  Gould,  2 
H.  Bl.  69;  1  Hale,  P.  C.  346;  Hale,  Com.  Law, 
ch.  2,  p.  36;  1  MacArthur,  66.  This  is  broad 
enough,  and  is  correct  as  to  the  community 
generally  in  both  war  and  peace.  No  question 
can  exist  as  to  the  correctness  of  this  doctrine 
in  time  of  peace.  The  Mutiny  Act  itself  for 
the  government  of  the  army,  in  36  Geo.  IIL  ch. 
24,  sec.  1,  begins  by  reciting,  "Whereas,  no 
man  can  be  forejudged  of  life  or  limb,  or 
64*]  subjected  *in  time  of  peace  to  any  pun- 
ishment within  the  realm  of  martial  law.  Sim- 
mon's Pract.  of  Courts -Martial,  38. 

liord  Coke  says,  in  3  Inst.  62:  "If  a  lieu- 
tenant, or  other  that  hath  commission  of  mar- 
tial authority  in  time  of  peace,  hang  or  other- 
wise execute  any  man  by  color  of  martial  law, 
this  is  murder."  "Thom.  Count  de  Lancaster, 
being  taken  in  open  insurrection,  was  by  judg- 
ment of  martial  law  put  to  death,"  and  this, 
though  during  an  insurrection,  was  adjudged  to 
be  murder,  because  done  in  time  of  peace,  and 
while  the  courts  of  law  were  open.  1  Hal- 
lam's  Const.  Hist.  260.  The  very  first  Mutiny 
Act,  therefore,  under  William  III.  was  cautious 
*o  exonerate  all  subjects  except  the  military 
from  any  punishment  by  martial  law.  Tytler 
on  Military  Law,  19,  note.  In  this  manner 
it  has  become  gradually  established  in  England, 
that  in  peace  the  occurrence  of  civil  strife  does 
not  justify  individuals  or  the  military  or  the 
Jting^  in  uaing  martial  law  over  the  people 
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It  appears,  also^  that  nobody  has  darsd  to 
exercise  it,  in  war  or  peace,  on  the  commimltj 
at  large,  in  England,  for  the  last  century  and 
a  half,  unless  specially  enacted  by  Parliament, 
in  some  great  exigency  and  under  various  re- 
strictions, and  then  under  the  theory,  not  tliat 
it  is  consistent  with  bills  of  rights  and  consHtu- 
tions,  but  that  Parliament  is  omnipotent,  and 
for  sufficient  cause  may  override  and  trample 
on  them  all,  temporarily. 

After  the  civil  authorities  have  become  pros- 
trated in  particular  places,  and  the  din  of  arms 
has  reached  the  most  advanced  stages  of  In- 
testine commotions,  a  Parliament  which  alone 
furnishes  the  means  of  war — a  Parliament  un- 
limited in  its  powers — has,  in  extremis,  on  two 
or  three  occasions,  ventured  on  martial  law  be- 
vond  the  military;  but  it  has  usually  confined 
it  to  the  particular  places  thus  situated,  limited 
it  to  the  continuance  of  such  resistance,  and 
embraced  in  its  scope  only  those  actually  in 
arms.  Thus  the  "Insurrection  Act"  of  No- 
vember, 1796,  for  Ireland,  passed  by  the  Par- 
liament of  England,  extended  only  to  let  mag- 
istrates put  people  "out  of  the  kind's  peace," 
and  subject  to  military  arrest,  under  certain 
circumstances.  Even  then,  though  authorfSed 
by  Parliament,  like  the  general  government 
here,  and  not  a  State,  it  is  through  the  means 
of  the  civil  magistrate,  and  a  clause  of  indem- 
nity goes  with  it  against  prosecutions  in  the 
"kings  ordinary  courts  of  law."  Annual  Reg- 
ister, p.  173,  for  A.  D.  1798;  1  MacArthur, 
Courts-Martial,  34.  See,  also,  the  cases  of  the 
invasions  by  the  Pretender  in  1716  and  1746, 
and  of  the  Irish  rebellion  in  1798.  Tytler  on 
Military  Law,  48,  49,  369,  370,  App.  No.  6,  p. 
402,  the  act  passed  by  the  Irish  Pari.;  Sim- 
mon's ^Practice  of  Courts-martial,  App.  [*65 
633.  Wlien  speaking  of  the  absence  of  other 
and  sound  precedents  to  justify  such  martial 
law  in  modem  times  here,  I  am  aware  that 
something  of  the  kind  may  have  been  attempt- 
ed in  some  of  the  doings  or  the  British  Colonial 
governors  towards  this  country  at  the  Revolu- 
tion. 

In  the  Annual  Register  for  1776,  p.  133, 
June  12th,  it  may  be  seen  that  General  Gage 
issued  his  proclamation,  pardoning  all  who 
would  submit,  except  Samuel  Adams  and  John 
Hancock,  and  further  declaring,  "that,  as  a 
stop  was  put  to  the  due  course  of  justice,  mar^ 
tial  law  should  take  place  till  the  laws  were 
restored  to  their  due  elTicacy." 

Thoi^h  the  engagements  at  Lexington  and 
Concord  happened  on  the  19th  of  April,  1776, 
though  Parliament  had  in  February  previous 
declared  the  colonies  to  be  in  a  state  of  rebel- 
lion ( 1  Ibid.  p.  247 ) ,  and  though  thousands  of 
militia  had  assembled  near  Bunker  Hill  before 
the  12th  of  June,  no  martial  law  had  been  es- 
tablished by  Parliament,  and  not  till  that  dav 
did  Gpneral  Gage,  alone  and  unconstitutional- 
ly undertake,  in  the  language  of  our  fathers, 
to  "supersede  the  course  of  the  common  law, 
and,  instead  thereof,  to  publish  and  order  the 
use  and  exercise  of  martial  law."  Ibid.  p.  261 ; 
Journal  of  Old  Cong.  147,  a  declaration  on  6Ui 
of  July,  1776,  drawn  up  by  J.  Dickenson. 

Another  of  these  outrages  was  by  Lord  Dun- 
more,  in  Virginia,  November  7th,  1776,  not  only 
declaring  all  the  slaves  of  rebels  free,  but  "de- 
Howard  9* 
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elating  martial  law  to  be  enforced  tbrono^hout 
this  colony."  Annual  Re/?ister  for  1776,  p. 
28;  4  American  Archives,  74.  Tliis  was,  how- 
ever.  Justly  denounced  by  the  Virginia  Assem- 
bly as  an  "assumed  power,  which  tlie  king 
bimself  cannot  exercise,"  as  it  "annuls  Uie  law 
of  the  land  and  introduces  the  most  execrable 
of  all  systems,  martial  law."  4  American  Ar* 
chives,  87.  It  was  a  return  to  the  unbridled 
despotism  of  the  Tudors,  which,  as  already 
shown,  one  to  two  hundred  years  before,  had 
been  accustomed,  in  peace  as  well  as  war, 
to  try  not  only  soldiers  under  it,  but  others, 
and  by  courts-martial  rather  than  civil  tribu- 
nals, and  by  no  settled  laws  instead  of  the 
municipal  code,  and  for  civil  ofTenses  no  less 
than  military  ones.  2  H.  Bl.  86;  3  Inst.  62; 
Stat  at  Large,  1  Charles  L;  I>tler  on  Mili- 
tary Law,   passim. 

Having  thus  seen  that  "Partial  law**  like 
this,  ranging  over  a  whole  people  and  State, 
was  not  by  our  fathers  considered  proper  at  all 
in  peace  or  during  civil  strife,  and  that,  in  the 
country  from  which  we  derive  most  of  our 
jurisprudence,  the  king  has  long  been  forbidden 
to  put  it  in  force  in  war  or  peace,  and  that 
Parliament  never,  in  the  most  extreme  cases  of 
rebellion,  allows  it,  except  as  being  sovereign 
66*]  and  unlimited  in  power,  *and  under 
peculiar  restrictions,  the  next  inquiry  is, 
whether  the  Legislature  of  Rhode  Island  could, 
looking  to  her  peculiar  situation  as  to  a  con- 
stitution, rightfully  establish  such  a  law  under 
the  circumsUnces  existing  there  in  1842.  And, 
to  meet  this  question  broadly,  whether  she 
could  do  it,  regarding  those  circumstances,  first, 
as  constituting  peace,  and  next,  as  amounting 
to  war.  In  examining  this,  I  shall  refrain  from 
discussing  the  points  agitated  at  the  bar, 
whether  the  old  charter  under  which  it  took 
place  was  a  wise  one  for  a  republic,  or  wheth- 
er the  acts  of  the  Legislature  rendering  it  so 
highly  penal  to  resort  to  peaceful  measures  to 
form  or  put  into  operation  a  new  constitution 
without  their  consent,  and  establishing  "mar- 
tial law"  to  suppress  them,  were  characterised 
by  the  humanity  and  the  civilization  of  the 
present  age  towards  their  own  fellow-citixens. 
But  I  shall  merely  inquire,  first,  whether  it 
was  within  the  constitutional  power  of  that 
Legislature  to  pass  such  a  law  as  this  during 
peace,  or,  in  other  words,  before  any  lawful 
and  competent  declaration  of  war;  leaving  all 
questions  of  mere  expediency,  as  belonging  to 
the  States  themselves  rather  than  the  Judiciary, 
and  being  one  of  the  last  persons  to  treat  any 
of  them  with  disrespect,  or  attempt  to  rob  them 
of  any  legitimate  power. 

At  the  outset  it  is  to  be  remembered,  that,  if 
Parliament  now  exercises  such  a  power  oc- 
casionally, it  is  only  under  various  Imiitations 
and  restrictions,  not  attended  to  in  this  case, 
and  only  because  the  power  of  Parliament  is 
by  the  tSnglish  constitution  considered  as  un- 
limited or  omnipotent.  But  here  l^islative 
bodies,  no  less  than  the  executive  and  judici- 
aiy,  are  usually  not  regarded  as  omnipotent. 
They  are  in  this  countnr  now  limited  in  their 
powers,  and  placed  under  strong  prohibitions 
and  checks.  8  Wheat.  88;  3  Smedes  &  Mar- 
shall, 673. 

This  court  has  declared  that  ''the  Legisla- 
tures are  the  creatures  of  the  Constitution. 
IS  Ii.  ed. 


Tliey  owe  their  existence  to  the  Constitution. 
They  derive  their  powers  from  the  Constitu* 
tion.  It  is  their  commission,  and  therefore  al! 
their  acts  must  be  conformable  to  it,  or  else 
they  will  be  void."  Vanhome's  Lessee  v.  Dor- 
rance,  2  Dall.  308;  Vattel,  ch.  3,  sec  34.  Tn 
most  of  our  Legislatures,  also,  as  in  Rhode 
Island  in  A.  D.  1708,  by  a  fundamental  law, 
there  has  been  incorporated  into  their  constitu- 
tions prohibitions  to  make  searches  for  papers 
or  persons  without  a  due  warrant,  and  to  try 
for  offenses  except  by  indictment,  unless  in 
cases  arising  in  the  army  or  navy  or  militia 
themselves. 

Tlie  genius  of  our  liberties  holds  in  abhor- 
rence all  irregular  inroads  upon  the  dwelling- 
houses  and  persons  of  the  citizen,  *and  [*67 
with  a  wise  jealousy  regards  them  as  sacred, 
except  when  assailed  in  the  established  and  al- 
lowed forms  of  muncipal  law.  Three  of  the 
amendments  to  the  Constitution  of  the  United 
States  were  adopted,  under  such  influences,  to 
guard  against  abuses  of  power  in  those  modes 
by  the  general  government,  and  evidently  to 
restrict  even  a  modified  "martial  law"  to  cases 
happening  among  military  men,  or  the  militia 
when  in  actual  service.  For  one  of  them« 
amendment  fourth,  expressly  provides,  that 
"the  right  of  the  people  to  be  secured  in  their 
persons,  houses,  papers,  and  effects,  acainst 
unreasonable  searches  and  seizures,  shall  not 
be  violated;  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  dr 
affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  tilings 
to  be  seized.  The  others  are  amendments 
third  and  fifth.  And  who  could  hold  for  a 
moment,  when  the  writ  of  habeas  corpus  can- 
not be  suspended  by  the  Legislature  itself,  ei- 
ther in  the  general  government  or  most  of  the 
States,  without  an  express  constitutional  per- 
mission, that  all  other  writs  and  laws  could  be 
suspended,  and  martial  law  substituted  for 
them  over  the  whole  State  or  country,  without 
any  express  constitutional  license  to  that  effect, 
in  any  emergency  T  Much  more  is  this  last 
improbable,  when  even  the  miticated  measurs^ 
the  suspension  of  the  writ  of  habeas  corpus, 
has  never  yet  been  found  jproper  by  Congress, 
and,  it  is  believed,  by  neither  of  the  States, 
since  the  federal  Constitution  was  adopted. 
3  Story's  Com.  on  Const,  sec.   1326. 

Again,  the  Act  of  June  24th,  1842,  as  an  act 
of  legislation  by  Rhode  Island,  was  virtually 
forbidden  by  the  express  declaration  of  prin- 
ciples made  by  the  Rhode  Island  Assembly  in 
1798;  and  also  by  the  views  expressed  through 
the  delegates  of  their  people  upon  adopting  the 
federal  Constitution,  June  16th,  1790.  These 
may  be  seen  in  1  Elliott's  Deb.  370,  declaring, 
in  so  many  words,  '*that  every  person  has  a 
right  to  be  secure  from  all  unreasonable  search- 
es and  seizures  of  his  person,  his  papers,  or 
his  property,"  and  warrants  to  search  without 
oath  and  seizures  by  general  warrant  are  "op- 
pressive," and  "ought  not  to  be  granted.** 

But  as  these  views  were  expreued  in  conneo- 
tion  with  the  constitution  of  the  general  gov- 
ernment, though  avowed  to  be  the  principles 
of  her  people  generally,  and  as  the  doings  iv 
1798  were  in  the  form  of  a  law,  and  not  a  con- 
stitution, it  was  subject  to  suspension  or  re- 
peal; and  hence  it  will  be  necessary  to  look  fai- 
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to  the  ehartei  to  Rhode  Island  of  1663,  her  on- 
ly State  constitution  till  1842,  to  see  if  there  be 
any  limitation  in  that  to  legislation  like  this, 
estEibhshinff  martial  law. 

So  far  from  that  charter,  royal  as  it  was 
68*]  in  origin,  permitting  *an  unlimited  au- 
thority in  the  Legislature,  it  will  be  found  ex- 
pressly to  forbid  any  laws  "contrary  and  re- 
pugnant unto"  "the  laws  of  this  our  realm  of 
England,"  and  to  require  them  to  be,  "as  near 
as  may  be,  agreeable^  to  those  laws.  See  Docu- 
ment, p.  12. 

This,  so  far  from  ootintenancing  the  estab- 
lishment of  martial  law  in  Rhode  Island,  con- 
trary to  the  Petition  of  Rieht  in  England  and 
her  Bill  of  Rights,  regulated  it  by  the  same  re- 
strictions, "as  near  as  may  be."  Nor  did  our 
Revolution  of  A.  D.  1776  remove  that  restraint, 
so  Hx  as  respects  what  was  then  the  bodv  of 
Ehiglish  laws.  For  although  Rhode  Island 
ehose  to  retain  that  charter  with  this  restric- 
tion after  the  Revolution,  and  made  no  new  con- 
stitution with  other  limitations  till  1842  or 
1848,  yet  probably  "the  laws  of  England"  for- 
bidden to  be  violated  by  her  Legislature  must 
be  considered  such  as  existed  when  the  charter 
was  granted  in  1663,  and  as  continued  down  to 
1776.  After  that,  her  control  over  this  country 
de  Jure  ceasing,  a  conformity  to  any  new  laws 
made  would  not  be  required.  But  retaining 
the  charter  as  the  sole  guide  and  limit  to  her 
Legislature  until  she  formed  a  new  constitution, 
it  seems  clear  that  her  Legislature  had  no 
right,  on  the  25tb  of  June,  1842,  to  put  the 
whole  State  under  martial  law  by  any  act  of 
Parliament  in  force  in  England  in  1663  or  in 
1776,  because  none  such  was  then  in  force  there, 
nor  by  anv  clause  whatever  in  her  charter,  as 
will  mxm  be  shown,  nor  by  any  usages  in  her 
history,  nor  by  any  principles  which  belong  to 
oonstitutional  governments  or  the  security  of 
public  liberty. 

To  remove  all  doubt  on  this  subject,  the 
eharter  does  expressly  allow  "martial  law"  in 
one  way  and  case  to  be  declared  and  thus  im- 
pliedly forbids  it  in  any  other.  Expressio  unius 
est  exclusio  alterius.  But  so  far  from  the  mar- 
tial law  allowed  by  it  being  by  permission  of 
the  I^islature  and  over  the  whole  State,  it  was 
to  be  declared  only  in  war  waged  against  a 
public  enemy,  and  then  by  the  "military  offi- 
cer" appointed  to  conunand  the  troops  so  en- 
gaged; and  then  not  over  their  whole  terri- 
tory and  all  persons  and  cases,  but  he  was  to 
"use  and  exercise  the  law  martial  in  such 
eases  only  as  occasion  shall  necessarily  re- 
quire."   P.  16. 

Even  this  power,  thus  limited,  as  before 
shown,  related  to  the  troops  of  the  State,  and 
those  liable  to  serve  among  them  in  an  exigency, 
and  when  in  arms  against  an  enemy.  They 
did  not  touch  opponents,  over  whom  they  could 
exercise  only  tne  municipal  laws  if  noncom- 
batants,  and  only  the  law  of  nations  and  bellig- 
erents rights  when  in  the  field,  and  after  war  or 
rebellion  is  recognized  as  existing  by  the  proper 
authorities.  A^in,  it  would  be  extraordinanr 
60*]  indeed  if  in  England  *the  king  himself 
is  restrained  by  Magna  Charta  and  by  the  Pe- 
tition as  well  as  Declaration  of  Rights,  binding 
him  to  these  limits  asainst  martial  law  since 
the  Revolution  of  1688  (4  Bl.  Oom.  440;  2 
Peten,  666),  mnd  jet  h^  could  grant  %  charter 


which  should  exonerate  others  from  the  oM* 
gations  of  Magna  Charta  and  the  general  Uiwi 
of  the  kingdom,  or  that  they  could  be  exon- 
erated under  it  as  to  the  power  of  legislatioiif 
and  do  what  is  against  the  whole  body  of 
English  law  since  the  end  of  the  sixteenth  cen- 
tury, and  what  Parliament  itself,  in  its  omnip- 
otence and  freedom  from  restrictions,  has  never, 
in  the  highest  emergencies,  thought  it  proper  to 
do  without  numerous  limitations,  regulations, 
and  indemnities,  as  before  explained. 

Beside  this,  it  may  well  be  doubted  whether, 
in  the  nature  of  the  legislative  power  in  this 
country,  it  can  be  considered  as  anywhere 
rightfully  authorized,  anv  more  than  the  exec- 
utive, to  suspend  or  abolish  the  whole  securi- 
ties of  person  and  property  at  its  pleasure; 
and  whether,  since  the  Petition  of  Right  was 
granted,  it  has  not  been  considered  as  unwar- 
rantable for  any  British  or  American  legisla- 
tive body,  not  omnipotent  in  theory  like  Parlia- 
ment, to  establish  in  a  whole  country  an  un- 
limited reign  of  martial  law  over  its  whole 
population;  and  whether  to  do  this  is  not 
breaking  up  the  foundations  of  all  sound  mu- 
nicipal rule,  no  less  than  social  order,  and  re- 
storing the  reign  of  the  stronffest,  and  making 
mere  physical  force  the  test  of  riff ht. 

All  our  social  usages  and  political  education, 
as  well  as  our  oonstitutional  cheeks,  are  the 
other  way.  It  would  be  alarming  enough  to 
sanction  here  an  unlimited  power,  exercised 
either  by  Legislatures,  or  the  executive,  or 
courts,  when  all  our  governments  are  thon- 
selves  governments  of  limitations  and  checks, 
and  of  fixed  and  known  laws,  and  the  people  a 
race  above  all  others  jealous  of  encroachments 
by  those  in  power.  And  it  is  far  better  that 
those  persons  should  be  without  the  protection 
of  the  ordinary  laws  of  the  land  who  disregard 
them  in  an  emergency,  and  should  look  to  a 
grateful  country  for  indemnity  and  pardon, 
than  to  allow,  beforehand,  the  whole  frame  of 
jurisprudence  to  be  overturned,  and  everything 
placed  at  the  mercy  of  the  bayonet. 

No  tribunal  or  department  in  our  system  of 
governments  ever  can  be  lawfully  authorized 
to  dispense  with  the  laws,  like  some  of  the 
tyrannical  Stuarts,  or  to  repeal,  or  abolish,  or 
suspend  the  whole  body  of  them;  or,  in  other 
words,  appoint  an  unrestrained  military  dicta- 
tor at  the  head  of  armed  men. 

Whatever  stretches  of  such  power  may  be 
ventured  on  in  great  crises,  they  cannot  be  up- 
held by  the  laws,  as  they  prostrate  the  laws  and 
ride  triumphant  over  and  beyond  them,  how- 
ever *the  Assembly  of  Rhode  Island,  un-  [*70 
der  the  exigency,  ma^  have  hastily  supposed 
that  such  a  measure  m  this  instance  was  con- 
stitutional. It  is  but  a  branch  of  the  omnipo- 
tence claimed  by  Parliament  to  pass  bills  of 
attainder  belonging  to  the  same  dangerous  and 
arbitrary  family  with  martial  law.  But  even 
those  have  ceased  to  succeed  in  England  under 
the  lights  of  the  nineteenth  century,  and  are 
expressly  forbidden  by  the  federal  Ck)nstitu- 
tion;  and  neither  ought  ever  to  disgrace  the 
records  of  any  free  government.  Such  laws 
(and  martial  law  is  only  still  baser  and  more 
intolerable  than  bills  of  attainder)  Mr.  Madi- 
son denounces,  as  ''contrary  to  the  first  princi- 
ples of  the  social  compact,  and  to  every  prin- 
ciple of  sonnd  lef;i8latio9|.'*    Federalist,  No.  44. 

Iloward  T, 


I84t 


LDTBB  ▼.  BoBMEir  R  AL 


Tt 


In  diort,  tbcDi  there  was  nothing  peeuliar  In 
the  condition  of  Rhode  Island  as  to  a  constitu- 
tion in  1842,  which  justified  her  Legislature  in 
peaes^  more  than  the  Legislature  of  any  other 
State,  to  declare  martial  law  orer  her  whole 
people;  but  there  was  much  in  her  ancient 
eharter,  as  well  as  in  the  plainest  principles  of 
constitutional  liberty,  to  forbid  it*  Considering 
this,  then,  and  that  some  cases  already  cited 
ahow  tliat  domestic  violenoc  is  still  to  be  re- 
garded, not  as  a  state  of  war,  giving  belligerent 
rights,  but  as  oonferrin^  only  the  powers  of 
peace  in  a  State,  through  its  civil  authorities, 
aided  by  its  militi^  till  the  general  government 
interferes  and  recognizes  the  contest  as  a  war, 
this  branch  of  our  inquiries  as  to  martial  law 
would  end  here,  upon  my  view  of  the  plead- 
ings, because  the  defendants  justify  under  that 
law,  and  IxMUtuse  the  State  Legislature  alone 

E assessed  no  constitutional  authority  to  estab- 
sh  martial  law,  of  this  kind  and  to  this  ex- 
tent, over  her  people  generally,  whether  in 
peace  or  civil  strife.  But  some  of  the  members 
of  this  court  seem  to  consider  the  pleadings 
broad  enough  to  cover  the  justification,  under 
some  rights  of  war,  independent  of  the  act  of 
the  Assembly,  or,  as  the  opinion  just  read  by 
the  Chief  Justice  seems  to  imply,  under  the  sup- 
posed authority  of  the  State,  in  case  of  do- 
mestic insurrection  like  this,  to  adopt  an  act 
of  martial  law  over  its  whole  people,  or  any 
war  measure  deemed  necessary  by  its  Legisla- 
ture for  the  public  safety. 

It  looks,  certainly,  like  pretty  bold  doctrine 
in  a  constitutional  government,  that,  even  in 
time  of  legitimate  war,  the  Legislature  can 
properly  suspend  or  abolish  all  constitutional 
restrictions,  as  martial  law  does,  and  lay  all 
the  personal  and  political  rights  of  the  people 
at  their  feet  But  bolder  still  is  it  to  justify 
»  claim  to  this  tremendous  power  in  any  State, 
or  in  any  of  its  officers,  on  the  occurrence 
merely  of  some  domestic  violence. 

We  have  already  shown  that,  in  this  last 
Tl*]  event,  such  a  claim  *is  entirely  unten- 
able on  general  principles,  or  by  the  old  char- 
ter of  Rhode  Island,  and  was  denounced  as  un- 
lawful by  our  fathers  when  attempted  against 
them  at  the  Revolution,  and  has  in  England 
been  punished  as  murder  when  exercis^  to 
kill  one,  though  taken  in  open  arms  in  an  in- 
surrection.   See  cases  ante. 

The  judgment  which  the  court  has  pro- 
nounced in  this  case  seems  to  me,  also,  to  be 
rested,  not  on  any  right  of  this  kind  in  peace, 
but,  on  the  contrary,  to  uphold  the  act  of  mar- 
tial law  only  as  a  war  measure.  But  the 
grounds  have  not  been  shown,  to  my  convic- 
tion, for  supposing  that  war  and  war  measures, 
and  the  rights  of  war,  existed  legally  in  Rhode 
Island  when  this  act  passed.  And,  finally,  it 
seems  to  me  that  the  insurrection  then  existing 
was  not  in  a  stage  of  progress  which  would 
justify  any  mere  belligerent  rights;  but  if  any, 
it  was  such  rights  in  the  general  govemmenty 
and  not  in  the  Legislature  of  the  State,  ob- 
tained, too,  by  mere  implication,  and,  as  to  so 
formidable  a  measure  as  this,  operating  so 
foosely  and  recklessly  over  all  its  own  citizens. 
It  is  admitted  that  no  war  had  duly  been  de- 
clared to  exist,  either  br  Rhode  Island  or  the 
United  States,  at  the  time  this  war  measure 
iras  adopted,  or  when  the  treapass  under  it  was 
If  Ii.  eO. 


committed.  Tet,  had  either  wished  to  ezerdsc 
any  war  powers,  they  would  have  been  legal- 
ized in  our  political  system,  not  by  Rhode  Is- 
land, but  the  general  government.  Const,  art.  1, 
sec.  8;  3  Stoiy's  Com.  on  Const,  sees.  216,  217; 
1  Bl.  Com.  by  Tucker,  App.  p.  270. 

It  may  not  be  useless  to  refresh  our  minds  a 
little  on  this  subject.  The  Congress  expressly 
provides  that  ''the  Congress  shall  have  power 
to  declare  war."  Art.  1,  sec  8.  This  is  not  the 
States,  nor  the  President,  and  much  less  the 
Legislature  of  a  State.  Nor  is  it  foreign  war 
alone  that  Congress  is  to  declare,  but  'Var"— 
war  of  any  kind  existing  legitimately  or  accord- 
ing to  the  law  of  nations.  Because  Congress 
alone,  and  not  the  States,  is  invested  with 
power  to  use  the  great  means  for  all  wars 
— ^"to  raise  and  support  armies,"  "to  provide 
and  maintain  a  navy,"  ''to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  inva- 
sions," and  "to  provide  for  organizing,  arming, 
and  disciplining  the  militia."  The  largest  pow- 
ers of  taxation,  too,  were  conferred  on  Congress 
at  the  same  time,  and  in  part  for  this  cause, 
with  authority  to  borrow  money  on  the  credit 
of  the  Union,  and  to  dispose  of  the  public  lands. 
But  the  States,  deprived  of  these  means  were 
at  the  same  time  properly  relieved  from  the 
duty  of  carrying  on  war  themselves,  civil  or 
foreign,  because  they  were  not  required  to  in- 
cur expenses  *to  suppress  even  "domestic  [*72 
violence,"  or  "insurrections,"  or  "rebellions.'* 
By  a  provision  (sec  4,  art.  3),  "the  Uidted 
States  shall  guarantee  to  every  State  in  this 
Union  a  republican  form  of  government,  and 
shall  protect  each  of  them  against  invasion, 
and,  on  application  of  the  Legislature  (or  of 
the  executive  when  the  Leffislature  cannot  be 
convened),  against  domestic  violence."  This 
exclusiveness  of  the  war  power  in  Congress  ia 
all  cases,  domestic  or  foreign,  is  confirmed,  too, 
by  another  authority  given  to  Congress,  not 
only  to  organize  and  discipline  the  militia,  no 
less  than  to  have  regular  armies  and  navies,  but 
"to  provide  for  cafling  forth  the  militia"  "to 
suppress  insurrections."  Sec.  8,  art.  1.  And 
lest  it  might  be  argued  that  this  power  to  de- 
clare war  and  raise  troops  and  navies  was  not 
exclusive  in  the  general  government,  as  is  the 
case  with  some  other  grants  to  it  deemed  con- 
current, about  weights  and  measures,  bankrupt 
laws,  etc.  (see  cases  cited  in  Boston  v.  Norns, 
post,  283 ) ,  the  reasons  for  this  grant  as  to  war, 
and  an  express  prohibition  on  the  States  as  to 
it,  both  show  the  power  to  be  exclusive  in  Con- 
gress. Thus,  the  reasons  as  to  the  power  itself 
are  co^nt  for  having  it  exclusive  only  in  one 
body,  m  order  to  prevent  the  numerous  and 
sudden  hostilities  and  bloody  outbreaks  ia 
which  the  country  might  be  involved,  with 
their  vast  expenses,  if  thirty  States  could  each 
declare  and  wage  war  under  its  own  impulses. 
1  BL  Com.  by  Tucker,  App.  p.  270.  And  to  re- 
move all  doubt  on  that  point,  the  Constitution 
proceeded  expressly  to  provide  in  another 
clause  a  prohibition  on  the  States  (sec.  10,  art. 
1) — ^that  "no  State  shall,  without  the  consent 
of  Congress,"  ''keep  troops  or  ships  of  war  in 
time  of  peace,"  "or  engage  in  war,  unless 
actually  invadcKi,  or  in  such  imminent  danger 
as  will  not  admit  of  delay." 

This  accorded  with  the  sixth  and  ninth  ar^ 
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tides  of  the  old  Confederation,  which  vested  in 
li  exclusively  the  power  to  declare  war,  and 
took  the  power  of  waging  it  from  the  States, 
unless  m  case  of  sudden  attacks  by  Indians  or 
pirates,  or  unless  actually  invaded  by  enemies, 
or  in  such  imminent  danger  of  it  that  time  can- 
not be  had  to  consult  Ck>ngre80.  1  Laws  of 
U.  S.  15,  16,  Bioren's  ed. 

No  concurrent  or  subordinate  power  is  there- 
fore left  to  the  States  on  this  subject,  except 
by  occasional  and  special  consent  of  Congress, 
which  is  liot  pretended  to  have  been  given  to 
Rhode  Island;  or  unless  ''actually  invaded"  by 
some  enemy,  which  is  not  pretended  here;  or 
unless  "in  such  imminent  danger  as  will  not 
admit  of  delay,"  which  manifestly  refers  to 
danger  from  a  foreign  enemy  threatening  inva- 
sion; or  from  Indians  and  pirates.  Another 
78*]  circumstance  to  prove  this,  beside  *the 
language  itself  beins  used  in  connection  with 
forei^  invasions  and  the  danger  of  them,  and 
not  insurrections,  is  the  like  clauses  in  the 
old  Confederation  being  thus  restricted.  One 
of  those  (article  9th)  declares  that  "the  United 
States  in  Congress  assembled  shall  have  the 
•ole  and  exclusive  right  and  power  of  deter- 
mining on  peace  and  war,  except  in  the  cases 
mentioned  in  the  sixth  article."  1  Laws  of 
U.  S.  16,  Bioren's  ed.  And  the  sixth  article, 
after  providing  against  foreign  embassies, 
troops,  and  vessels  of  war  by  a  State,  adds: 
''No  State  shall  engage  in  any  war  unless  such 
State  be  actually  invaded  by  enemies,  or  shall 
have  received  certain  advice  of  a  resolution  be- 
ing formed  by  some  nation  of  Indians  to  in- 
vade such  State,  and  the  danger  is  so  immi- 
nent as  not  to  admit  of  delay  till  the  United 
States  in  Congress  assembled  can  be  consulted." 
Nor,  by  an  additional  provision,  could  a  State 
grant  commissions  to  snips  of  war  or  letters  of 
marque,  "except  it  be  after  a  declaration  of 
war  by  the  United  States,"  and  only  against  the 
kingdom  or  State  against  whom  the  war  had 
been  declared,  "unless  such  State  be  infested 
by  pirates,  in  which  case  vessels  of  war  may 
be  fitted  for  that  occasion,"  etc.  1  Laws  of 
U.  S.  16,  Bioren's  ed. 

It  is  impossible  to  mistake  the  intention  in 
these  provisions,  and  to  doubt  that  substantial- 
ly the  same  intention  was  embodied  b^  restric- 
tions in  the  present  Constitution,  similar  in 
terms,  though  not  entering  into  so  great  details. 
What  is,  however,  decisive  as  to  this  intent 
in  the  Constitution  is  the  action  on  it  by  the 
second  Congress,  only  a  few  years  after,  and ' 
of  which  some  were  members  who  aided  in 
framing  the  Constitution  itself.  That  Congress, 
Biay  2d,  1702,  authorized  force  to  be  us^  by 
the  President  to  aid  in  repelling  the  invasions 
here  referred  to  in  the  Constitution,  and  they 
are  described  in  so  many  words,  as  "shall  be 
invaded,  or  be  in  imminent  danger  of  invasion 
from  any  foreign  nation  or  Indian  tribe."  1 
Stat,  at  Large,  264.  So  again  in  the  Act  of 
Feb.  28,  1795  (1  SUt.  at  Large,  424),  and  still 
farther  sustaining  this  view,  the  power  to  aid 
in  suppressing  insurrections  in  a  State  is  given 
in  a  separate  section,  showing  that  they  were 
not  deemed  the  invasions  and  the  "imminent 
danger"  of  them  expressed  in  different  sections 
of  the  act  of  Congress  as  well  as  of  the  Con- 
stitution. If,  however,  this  "imminent  danger" 
€imld,  hj  ADV  stretch  of  construction  be  oon- 
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sfdered  broader,  it  did  not  exist  here  so  as  to 

grevent  "delay"  in  applying  to  the  President 
rst;  because,  in  truth,  before  martial  law  was 
declared,  time  had  existed  to  make  application 
to  Congress  and  the  President,  and  both  had 
declined  to  use  greater  force,  or  to  declare  war, 
and  the  judicial  tribunals  of  the  State  were 
still  unmolested  in  *their  course.  Besides  [^74 
this,  at  the  time  of  the  trespass  complained  of 
here,  the  few  troops  which  had  before  taken  up 
arms  for  the  new  constitution  had  been  dis- 
banded, and  all  further  violence  disclaimed. 

Whoever,  too,  would  justify  himself  under 
an  exception  in  a  law  or  constitution,  must  set 
it  up  and  bring  his  case  within  it,  neither 
of  which  is  attempted  here  as  to  tiiis  exception ; 
but  the  justification  is,  on  the  contrary,  under 
this  head,  placed  by  the  defendant  and  the 
court,  on  the  existence  of  war,  and  rights  con- 
sequent on  its  existence. 

Some  mistake  has  arisen  here,  probably  from 
not  adverting  to  the  circumstance  that  Con- 
gress alone  can  declare  war,  and  that  all  other 
conditions  of  violence  are  regarded  by  the  Con- 
stitution as  but  ordinary  cases  of  private  out- 
rage, to  be  punished  by  prosecutions  in  the 
courts;  or  as  insurrections,  rebellions,  or  do- 
mestic violence,  to  be  put  down  by  the  civil  au- 
thorities, aided  by  the  militia;  or,  when  these 
prove  incompetent,  by  the  general  government, 
when  appealed  to  by  a  State  for  aid,  and  mat- 
ters appear  to  the  general  government  to  have 
reached  the  extreme  stage,  requiring  more 
force  to  sustain  the  civil  tribunals  of  a  State, 
or  requiring  a  declaration  of  war,  and  the  ex- 
ercise of  all  its  extraordinary  rights.  Of  these 
last,  when  applied  to  as  here,  and  the  danger 
has  not  been  so  imminent  as  to  prevent  an  ap- 
plication, the  general  government  must  be  the 
judge,  and  the  general  government  is  responsi- 
ble for  the  consequences.  And  when  it  is 
asked,  what  shall  a  State  do,  if  the  general  gov- 
ernment, when  applied  to,  refrains  to  decl&rs 
war  till  a  domestic  force  becomes  very  formi- 
dable, I  reply,  exert  all  her  civil  power  through 
her  judiciary  and  executive,  and  if  these  fail, 
sustain  them  by  her  militia,  co-operating,  and 
not  independent,  and  if  these  fail,  it  is  quite 
certain  that  the  general  government  will  never 
hesitate  to  strengthen  the  arm  of  the  State 
when  too  feeble  in  either  of  these  modes  to  pre- 
serve public  order.  And  how  seldom  this  will 
be  required  of  the  general  government,  or  by 
means  of  war,  may  be  seen  by  our  unspotted, 
unbroken  experience  of  this  kind,  as  to  tlie 
States,  for  half  a  century,  and  bv  the  obvious 
facts,  that  no  occasion  can  scarcely  ever,  in  fu- 
ture, arise  for  such  interference,  when  the  vio- 
lence, at  the  utmost,  must  usually  be  from  a 
minority  of  one  State,  and  in  the  face  of  the 
larger  power  of  the  majority  within  it,  and  ot 
the  co-operation,  if  need  be,  of  the  whole  of  the 
rest  of  the  Union. 

Carry  these  constitutional  provisions  with  us, 
and  the  facts  which  have  existed,  that  there 
had  been  no  war  declared  by  Congress,  no  actu- 
al invasion  of  the  State  by  a  foreign  enemy,  no 
imminent  danger  of  it,  no  emergency  of  any 
kind,  *which  prevented  time  or  delay  to  [*75 
apply  to  the  general  government,  and  remem- 
ber that,  in  this  stage  of  thinj^,  Conffress  omit- 
ted or  declined  to  do  anything,  and  that  the 
President  also  declined  to  consider  a  civil  vio- 
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Imoe  or  inaurreetion  as  existing  so  as  to  Justify 
his  ordering  out  troops  to  suppress  it.  The 
State,  then,  in  and  of  itself,  declared  martial 
law,  and  tho  defendants  attempted  to  enforce 
it.  In  such  a  condition  of  thin^^s,  I  am  not 
prepared  to  say  that  the  authorities  of  a  State 
alone  can  exercise  the  rights  of  war  against 
their  own  citizens;  persons,  too,  who,  it  is  to 
be  remembered,  were  for  many  purposes  at  the 
same  time  under  the  laws  and  protection  of  the 
general  (pTemment.  On  the  contrary,  it  seems 
very  obvious,  as  before  suggested,  that  in  peri- 
ods of  civil  commotion  thenrst  and  wisest  and 
only  legal  measure  to  test  the  rights  of  parties 
and  sustain  the  public  peace  under  threatened 
violence  is  to  appeal  to  the  laws  and  the  judi- 
cial tribunals.  When  these  are  obstructed  or 
overawed,  the  militia  is  next  to  be  ordered 
out,  but  only  to  strengthen  the  civil  power  in 
enforcing  its  processes  and  upholding  the  laws. 
Then,  in  extreme  cases,  another  assistance  is 
resorted  to  in  the  suspension  of  the  writ  of 
hab«M  corpus.  And,  finally,  if  actual  force, 
exercised  in  the  field  against  those  in  battle 
array  and  not  able  to  be  subdued  in  any 
other  manner,  becomes  necessanr,  as  quasi 
war,  whether  against  a  foreign  foe  or  rebels, 
it  must  first,  as  to  the  former,  be  declared 
by  Congress,  or  recognized  and  allowed  by  it 
aa  to  the  latter,  under  the  duty  of  the  United 
States  "to  protect  each  of  them  against 
invasion"  and  "asainst  domestic  violence." 
Art.  4,  sec.  4.  When  this  is  not  done  in  a 
particular  case  by  Congress,  if  then  in  session, 
it  is  done  by  the  President  in  conformity  to  the 
Constitution  (art.  1,  sec.  8)  and  the  Act  of  Con- 
gress of  Februanr  28th,  1795  (I  Stat  at  Large, 
424),  '*to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions." 

Under  all  these  circumstances,  then,  to  imply 
a  power  like  this  declaration  of  martial  law 
over  a  State  as  still  la¥rfully  existing  in  its 
Legislature  would  be  to  imply  what  is  forbid- 
den by  all  constitutional  checks,  forbidden  by 
all  the  usages  of  free  governments,  forbidden 
by  an  exclusive  ffrant  of  the  war  power  to  Con- 
gress, forbidden!)^  the  fact  that  there  were  no 
exceptions  or  exigencies  existing  here  which 
could  justify  it»  and,  in  short,  fon)idden  by  the 
absence  of  any  necessity  in  our  system  for  a 
measure  so  dangerous  and  unreasonable,  unless 
in  some  great  extremity,  if  at  all,  by  the  gen- 
eral government,  which  alone  holds  the  issues 
of  war  and  the  power  and  means  of  waging  it. 

Under  these  views  and  restrictions,  the  States 
have  succeeded  well,  thus  far— over  half  a  cen- 
76*]  tury — in  suppressing  domestic  *  violence 
in  other  ways  than  by  martial  law.  The  State 
courts,  with  the  aid  of  the  militia,  as  in  Shavs' 
rebellion  and  the  Western  insurrection,  could, 
for  aught  which  appears,  by  hel^  of  the  posse 
eomitatus,  or  at  least  by  that  militia,  have  in 
this  case  dispersed  all  opposition.  They  did 
this  in  both  of  those  instances,  so  much  more 
formidable  in  numbers,  and  made  no  resort  to 
martial  law.  See  before,  and  Minot's  Historr, 
163,  178.  In  one  of  them,  not  even  the  writ 
of  habeas  corpus  was  suspended  by  the  State, 
and  never  by  the  United  States  though  empow- 
wired  to  do  that  in  dangerous  emergencies.  2 
Kent's  Com.  24;  2  Story's  Com.  on  Const. 
tee.  1335.  But  if  eiril  process,  aided  by  the 
16  Ii.  ed. 


militia,  should  fail  to  ouell  an  insurrection 
against  State  laws,  which  has  never  yet  hap- 
pened in  our  history,  then  an  appeal  lies,  and 
is  appropriate,  to  Uie  genera]  government  for 
additional  force,  before  a  resort  can  be  had  to 
supposed  belligerent  rights,  much  less  to  any 
exploded  and  unconstitutional  extremes  of 
martial  iaw. 

As  before  shown,  such  an  appeal  had  been 
made  here,  but  not  complied  with,  because,  I 
presume,  the  civil  authority  of  the  State,  assist- 
ed by  its  own  militia,  did  not  appear  to  Have 
failed  to  overcome  the  disturbance.  How,  then, 
let  me  ask,  had  the  State  here  become 
possessed  of  any  belligerent  rights  T  How  could 
it  in  any  way  be  possessed  of  them,  at  the  time 
of  the  passaffe  of  the  act  declaring  martial  law, 
or  even  at  the  time  of  the  trespass  complained 
ofT  I  am  unable  to  discover.  Congress,  on 
this  occasion,  was  in  session,  ready  to  act  when 
proper  and  as  proper,  and  it  alone  oould,  by 
the  Constitution,  declare  war,  or,  under  the  Act 
of  May  2d,  1792,  allow  the  militia  from  an  ad- 
joining State  to  be  called  out.  1  Stat  at  Large, 
264.  But  Congress  declared  no  war,  and  con- 
ferred no  rights  of  war.  Tlie  Act  of  Feb.  28th, 
1796  (I  Stat,  at  Large,  424),  seems  to  be  made 
broader  as  to  the  power  of  the  President  over 
all  the  militia,  and,  indeed,  over  the  regular 
troops,  to  assist  on  such  an  occasion,  by  anoth- 
er act  of  March  3d,  1807  (2  Stat  at  Large, 
443.)  But  the  President,  also,  did  nothing  to 
cause  or  give  belligerent  rights  to  the  State. 
He  might,  perhaps,  have  conferred  some  such 
rights  on  the  militia,  had  he  called  them  out, 
under  the  consent  of  Congress;  but  it  would  be 
unreasonable,  if  not  absurd,  to  argue  that  the 
President,  rather  than  Congress,  was  thus  em- 
powered to  declare  war,  or  that  Congress  meant 
to  construe  such  insurrections,  and  the  means 
used  to  suppress  them,  as  wars;  else  Congress 
itself  should  in  each  case  pronounce  them  so, 
and  not  intrust  so  dangerous  a  measure  to  mere 
executive  discretion.  But  he  issued  no  orders 
or  proclamations.  Had  he  done  so,  and 
marcned  troops,  thouj^^h  the  action  of  the  Execu- 
tive under  *the  standin^r  law  is  not  wag-  [*77 
ing  war,  yet,  I  concede,  it  is  attempting  to  sup- 

Sress  domestic  violence  by  force  of  arms,  and  m 
oing  it  the  President  may  possess  and  exert 
some  belligerent  rights  in  some  extreme  stages 
of  armed  opposition.  It  is  he,  however,  and 
those  acting  under  his  orders,  who,  it  will  bo 
seen,  may  possibly  then,  at  times,  use  some  such 
rights,  and  not  the  State  or  its  organs.  Nor  is 
it  nil  after  the  President  has  interfered  that 
such  rights  arise,  and  then  they  arise  under  the 
decision  and  laws  and  proceeoings  of  the  gen- 
eral government  Then  the  organs  of  that  gov- 
ernment have  come  to  the  conclusion  that  the 
exercise  of  force  independent  of  the  civil  and 
State  authorities  has  become  necessary.  Fed- 
eralist, No.  29.  The  President  has  been  con- 
sidered the  paramount  and  final  judge  as  to 
this,  whether  in  invasion  or  rebellion,  and  not 
the  governors  or  Legislatures  of  States.  This 
was  fully  settled  during  the  war  of  1812  with 
England.  3  Story's  Com.  on  Const  sec.  1206; 
11  Johns.  150.  He  may  then  issue  his  procla- 
mation for  those  in  insurrection  to  disperse, 
and,  if  not  dispersing,  he  may  afterwards  call 
out  the  militia  to  aid  in  eflfecting  it.  Martin 
T.  Mott,  12  Wheat.  30.    But  not  till  then  do 
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KBj  belligerent  rights  exist  against  thoae  e?en 
in  arms,  and  tiien  only  hj  or  under  him.  It  is 
a  singuUr  coincidence,  that,  in  EngUnd,  it  is 
held  to  be  not  'lawful"  for  the  chief  magis- 
trate to  order  out  the  militia  in  case  of  ''rebel- 
lion and  insurrection,"  without  "the  occasion 
being  first  conununicated  to  Parliament^  if  sit- 
ting, and,  if  not  sitting,  published  by  procla- 
mation." 1  MacArthur,  28;  12  Statutes  at 
Large,  482,  16  Georee  III.,  ch.  3;  8  Stat,  at 
Large,  634,  see.  llo.  And  here,  under  the 
Act  of  1703,  the  President  himself  could  not 
oall  out  the  militia  from  another  State  to  assist 
without  consulting  Congress,  if  in  session, 
much  less  could  he  declare  war.  1  Stat,  at 
Luge,  264,  sec.  2. 

When  the  President  issues  his  orders  to  as- 
semble the  militia  to  aid  in  sustaining  the  civil 
authorities  of  the  State  to  enforce  the  laws,  or 
to  suppress  actual  array  and  violence  by  coun- 
ter force,  obedience  to  those  orders  by  the  mi- 
Utia  then  undoubtedly  becomes  a  military  duty. 
12  Wheat.  31.  So  in  England.  8  Stat,  at 
Large,  sec.  116;  11  Johns.  160;  4  Burrows, 
2472;  12  Johns.  267.  And  a  refusal  to  ob^ 
such  a  military  summons  may  be  punished  in 
due  form,  without  doubt,  by  a  court  martiaL 
Houston  V.  Moore,  6  Wheat.  1,  20,  36,  37;  3 
Story's  Com.  on  Const,  sec  120.  When  such 
troops,  called  out  by  the  general  government, 
are  in  the  field  on  such  an  occasion,  what  they 
may  lawfully  do  to  others,  who  are  in  opposi- 
tion, and  do  it  by  any  mere  belligerent  rights, 
is  a  very  different  question.  For  now  I  am  ex- 
78*]  amining  only  whether  any  ^belligerent 
rights  before  this  event  existed,  on  the  part  of 
the  State,  as  matters  then  stood,  commensurate 
with  the  stronff  measure  of  putting  martial  law 
in  force  over  the  whole  State.  The  precedents, 
M  well  as  the  sound  reasons  and  principles 
just  adverted  to,  are  all,  in  my  view,  the  other 
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fnder  our  present  Constitution,  the  first,  if 
Bot  nearest,  precedent  in  history  as  to  the 
oourse  proper  to  bo  followed  in  any  State  insur- 
rection is  Shays'  rebellion  in  Massachusetts. 
Having  occurred  in  1787,  before  the  formation 
of  the  federal  Constitution,  and  having  been 
■anpress^  by  the  State  alone  under  its  own 
inaependent  authority  (Minot's  History  of 
Shays'  Insurrection,  p.  96),it  wasuntrammeled 
by  any  of  the  provisions  now  existing  about 
war  and  insurrections  in  that  Constitution. 
But  the  course  pursued  on  that  occasion  is  full 
of  instruction  and  proof  as  to  what  was  deemed 
the  legal  use  of  the  militia  by  the  State,  when 
thus  called  out,  under  the  old  Confederation, 
and  the  extent  of  the  rights  of  force  incident  to 
a  State  on  a  rebellion  within  its  limits.  We 
have  before  shown  that  the  provisions  in  the 
old  Confederation  as  to  war  were  much  the  same 
in  substance  as  in  the  present  Constitution. 
Now,  in  Shays'  rebellion  the  resort  was  not  first 
had  at  all  to  the  military,  but  to  civil  power, 
till  the  courts  themselves  were  obstructed  and 
put  in  jeopardy.  And  when  the  militia  were 
finally  called  out,  the  whole  State,  or  any  part 
of  it,  was  not  put  under  martial  law.  The  writ 
of  habeas  corpus  was  merely  suspended  for  a 
limited  time,  and  the  military  ordered  to  aid  in 
making  arrests  under  warrants,  and  not  by  mil- 
itajj  orders,  as  here.  They  were  directed  to 
protect  Civil  o£Scen  in  executing  their  duty, 


and  nothing  more,  unless  against  persons 
actually  in  the  field  obstructing  them.     Ibid. 
101. 

The  language  of  Governor  Bowdoin's  orders 
to  MajorGeneral  Lincoln,  January  19th,  1787, 
shows  the  commendable  caution  deemed  l^al 
on  such  an  occasion:  "Consider  yourself  in  all 
your  military  offensive  operations  constantly  as 
under  the  direction  of  the  civil  officer,  saving 
where  any  armed  force  shall  appear  and  oppose 
your  marching  to  execute  these  orders." 

This  gives  no  countenance  to  the  course  pur- 
sued on  this  occasion,  even  had  it  been  at- 
tempted to  be  justified  in  the  pleadings  as  a 
right  of  war,  though  in  a  domestic  insurrection 
and  not  yet  recognized  as  existing  so  as  to  re- 
quire countenance  and  assistance  through  the 
interposition  of  force  by  the  general  govern- 
ment. Even  General  Gage  did  not,  though  il- 
legally, venture  to  declare  martial  law  in  1776 
till  the  fact  occurred,  as  he  averred,  that  the 
municipal  laws  could  not  be  executed.  Much 
less  was  it  unlikely  here  that  these  laws  could 
not  have  *been  executed  by  the  civil  [*70 
power,  or  at  least  by  that  assisted  by  the  mili- 
tia, when  the  judges  of  the  Supreme  Court  of 
Rhode  Island  had  been  appointed  their  own 
judges,  and  been  approved  by  those  who  were 
considered  in  an  insurrectionary  condition. 

In  substantial  accordance  with  these  views 
was,  likewise,  the  conduct  of  the  general  gov- 
ernment in  the  insurrection  against  its  own 
laws  in  the  only  other  case  of  rebellion  of  much 
note,  except  the  controverted  one  of  Burr's,  in 
our  national  history.  It  was  in  Western  Penn* 
s;jrlvania,  in  1703,  and  where  the  rebellion,  or 
violent  resistance,  and  even  treason,  as  ad- 
judged by  the  courts  of  law  in  The  United 
States  V.  The  Insurgents  of  Pennsylvania,  2 
Dallas,  335,  were  committed  against  the  gov- 
ernment of  the  United  States. 

So  far,  however,  from  martial  law  having 
then  been  deemed  proper  or  competent  to  be 
declared  by  Congress,  and  enforced  anywhere, 
or  even  the  writ  of  habeas  corpus  suspended, 
the  troops  were  called  out  expressly  to  co-oper- 
ate with  the  civil  authorities,  these  having 
proved  insufficient.  Findley's  Hist.  App.  310, 
317.  But  that  of  itself  did  not  seem  to  be 
considered  as  per  se  amounting  to  war,  or  as 
justifving  war  measures.  The  government, 
therefore,  neither  declared  war,  nor  waged  it 
without  that  declaration,  but  did  what  seems 
most  humane  and  fit  on  such  occasiona.  till 
greater  resistance  and  bloodshed  might  render 
war  measures  expedient;  that  is,  marched  the 
troops  expresslv  with  a  view  only  to  "cause  the 
laws  to  be  duly  executed." 

Nor  was  this  done  till  Judge  Peters,  who  of- 
ficiated in  that  district  in  the  courts  of  the 
United  States,  certified  that  he  had  issued  war- 
rants which  the  marshal  was  unable  to  execute, 
without  military  aid.  1  American  State  Pa- 
pers, 186.  The  acts  of  Congress  then  required 
such  a  certificate,  before  allowing  the  militia  to 
be  called  out  1  Stat,  at  Large,  264.  The 
marshal  also  wrote  that  he  ne^ed  "military 
aid."  1  Am.  State  Papers,  186.  The  addition- 
al force,  authorized  by  Congress,  was  expressly 
for  that  same  purpose,  as  well  as  to  suppress 
such  combinations.  1  Stat,  at  Large,  403.  And 
though  with  these  obiects,  so  fully  did  it  seem 
proper  to  reach  this  last  one  by  means  of  the 
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fkfwt,  the  orden  fii  the  field  were  to  a  like  effect, 
And  the  arrests  made  were  by  authority  of  the 
dTil  olfieera,  and  those  seized  were  carried  be- 
fore those  authorities  for  hearing  and  trial. 
Findley,  181. 

The  Secretary  of  War,  likewise,  issued  pub- 
lic orders,  in  which,  among  other  thinirs,  it  is 
stated,  that  "one  object  of  the  expedition  is 
to  assist  the  marshal  of  the  district  to  make 
prisoners,"  etc  "The  marshal  of  the  District 
of  Pennsylvania  will  move  with  you  and  give 
you  the  names  of  the  offenders,  their  descrip- 
80*]  tions,  *and  respective  places  of  abode, 
who  are  to  be  made  prisoners  under  criminal 
process."  And  so  exclusively  did  Congress 
look  to  the  laws  of  the  land  for  a  guide,  that 
■pedal  sessions  of  the  Circuit  Court  nearer 
the  place  of  offense  were  allowed  (March  2d« 
1703,  1  Stat  at  Large,  334)  to  be  called,  when 
liecessarv,  to  try  offenders. 

The  rresident»  throughout  the  excitement, 
evinced  the  characteristic  moderation  and  pru- 
dence of  Washington,  constantly  enjoined  a 
subordination  of  the  military  to  the  civil  pow- 
er, and  acocmipanied  the  troops  in  person  to 
■ee  that  the  laws  were  respected.  Findley*s 
History  of  the  Western  Insurrection,  p.  144. 
*'H6  assured  us,"  says  Findley  (p.  179),  "that 
the  army  should  not  consider  themselves  as 
Judges  or  executioners  of  the  laws,  but  as  em- 
ployed to  support  the  proper  authorities  in  the 
execution  of  them."  That  he  had  issued  or- 
ders ''for  the  subordination  of  the  army  to 
the  laws."  P.  181.  This  was  in  accordance  with 
the  course  pursued  in  England  on  some  similar 
occasions.  1  McArthur  on  Courts-Martial,  28. 
And  though  some  arrests  were  to  be  made, 
they  were  to  be  in  a  legal  civil  form,  for  he 
said,  nothing  remained  to  be  done  by  them  but 
to  "support  the  civil  magistrate  in  procuring 

Cper  subjects  to  atone  for  the  outrages  that 
been  committed."  Findley,  187.  The 
orders  or  warrants  executed  seem  to  have  em- 
anated from  the  federal  judge  of  the  Penn- 
sylvania District     pp.  200,  201,  204,  ch.   16. 

The  arrests  in  1806  and  1806,  in  what  is 
called  Burr's  conspira^,  furnish  another  anal- 
ogy and  precedent.  They  were  not  made  till 
an  oath  and  warrant  had  issued,  except  in  one 
or  two  cases.  And  in  those  the  prisoners  were 
immediately  discharged,  as  illegally  arrested, 
as  soon  as  writs  of  habeas  corpus  could  be  ob- 
tained and  enforced.  By  the  Constitution 
(art.  3,  sec  9),  "the  privilege  of  the  writ  of 
habeas  corpus  shall  not  be  suspended  unless 
when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it." 

And  Congress  then  declined  to  suspend  that 
writ,  much  less  to  declare  martial  law,  even 
where  the  supposed  rebellion  existed.  Nor  was 
the  latter  done  by  the  States,  in  the  rebellions 
of  1787  and  1794,  as  before  explained,  but 
merely  the  writ  of  habeas  corpus  suspended  in 
one  <H  them.  It  is  further  characteristic  of 
the  jealousy  of  our  people  over  legislative  ac- 
tion to  suspend  the  habeas  corpus  though  ex- 
pressly allowed  by  the  Constitution,  that,  aft- 
er a  bill  to  do  it  in  1807  seems  to  have  passed 
the  Senate  of  the  United  States,  through  all 
its  readings  in  one  day,  and  with  closed  doors, 
the  House  of  Representatives  rejected  it,  on 
the  first  reading,  by  a  vote  of  118  to  19.  See 
the  Journals  of  the  two  Houses,  26th  and  27th 


*Jan.  1807.  And  this  although  the  bHI  r*81 
to  suspend  the  habeas  corpus  provided  It 
should  be  done  only  when  one  is  charged  on 
oath  with  treason  or  misdemeanor  affecting  the 
peace  of  the  United  States,  and  imprisoned 
by  warrant  on  authority  of  the  President  of 
the  United  States,  or  the  Governor  of  a  State 
or  Territory.  It  was  not  deemed  prudent  to 
suspend  it,  though  in  that  mild  fonn,  consider* 
ing  such  a  measure  at  the  best  but  a  species 
of  dictatorship,  and  to  be  justified  only  by  ex- 
treme peril  to  the  public  safety.  And  Mr. 
Jefferson  has  left  on  record  his  opinion,  that 
it  was  much  wiser,  even  in  insurrections,  never 
even  to  suspend  the  writ  of  habeas  corpus.  2 
Jefferson's  Cor.  and  Life,  274,  291.  But  what 
would  have  been  thought  then  of  a  measure 
of  ''martial  law,"  established  over  the  whole 
country,  acting,  too,  without  oath  or  warraati 
and  under  no  grant  by  the  Constitution,  in- 
stead of  a  mere  suspension  of  a  writ,  and  whieh 
suspension  was  permitted  by  the  Constitution 
in  certain  exigencies?  Again,  if  only  to  repeal 
or  suspend  the  habeas  corpus  requires  a  per- 
missive clause  in  the  Constitution,  how  much 
more  should  the  repeal  or  suspension  of  all 
municipal  laws?  Indeed,  the  Mutiny  Act  i^ 
self,  as  for  instance  that  of  53  George  III.,  eh. 
18,  sec.  100,  does  not  allow  the  military  to 
break  open  a  house  to  arrest  so  bad  a  culprit 
as  a  deserter  without  a  warrant  and  under 
oath.    38  Stat,  at  Large,  97. 

So,  though  a  rebellion  may  have  existed  la 
Burr's  case  in  the  opinion  of  the  Executive, 
and  troops  had  been  ordered  out  to  assist  ia 
executing  the  laws  and  in  suppressing  the  hos- 
tile array,  this  court  held  that  an  arrest  by  a 
military  officer  or  one  concerned  in  the  rebel- 
lion though  ordered  by  the  Executive,  was  not 
valid,  unless  he  was  a  person  then  actually  en- 
gaged in  hostilities,  or  in  warlike  array,  or  ia 
some  way  actually  abetting  those  who  then 
were  so.  BoUman  and  Swartout's  case,  4 
Cranch,  76,  101,  126;  1  Burr's  Tr.  176.  And 
if  an  arrest  was  made  without  an  order  of  the 
commander-in-chief,  the  court  would  discharge 
at  once.  Alexander's  case,  4  Cranch,  76,  76, 
in  note.  It  should  also  be  by  warrant,  and  on 
oath;  and,  in  most  cases,  these  were  then  re- 
sorted to  bv  General  Wilkinson.  Annual  Regis- 
ter for  1807,  p.  84.  And  so  jealous  were  the 
people  then  of  abuses,  that  a  neglect  by  him  of 
obedience  to  the  requisitions  of  the  habeas  cor- 
pus, in  some  respects,  led  to  a  presentment 
against  his  conduct  by  the  grand  jury  of  New 
Orleans.  Annual  Register  for  1807,  p.  98. 
But  here  no  actual  arrest  was  made,  though 
attempted,  and  what  was  less  justifiable,  wiUi- 
out  oath  or  warrant  the  house  was  broken  into, 
and  hence  any  justification  by  martial  law 
failing  which  might  be  set  up  for  the  former 
would  seem  more  clearly  to  fail  for  the  latter. 
Certainly  it  must  *fail  unless  the  latter  [*88 
was  proper  in  this  way,  under  all  the  circum- 
stances, though  no  one  was  there  liable  to  be 
arrested,  and  none  actually  arrested. 

This  doctrine  of  their  failing  is  familiar  in 
municipal  law  in  breaking  houses  to  seize  per- 
sons and  property  on  legal  precept,  when  none 
are  found  there  liable  to  be  seized.  6  Coke, 
93,  a;   Bac.  Abr.  Execution,  W. 

In  civil  dissensions,  the  case  stands  very  dif- 
ferently from  foreign  ones.    Ia  the  latter^  force 
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it  the  only  weapon,  after  reason  and  np^tia- 
tion  have  failed.  In  the  former,  it  is  not  the 
course  of  governments,  nor  their  right,  when 
dtixens  are  unable  to  convince  each  other,  to 
fly  at  once  to  anns  and  military  arrests  and 
confiscations.  The  civil  power  can  first  be 
brought  to  bear  upon  these  dissensions  and 
outbreaks  through  the  Judiciary,  and  usually 
can  thus  subdue  them. 

All  these  principles,  and  the  precedents  Just 
referred  to,  show  tliat  the  course  rightfully  to 
be  pursued  on  such  unfortunate  occasions  is 
that  already  explained;  first  resorting  to  mu- 
nicipal precepts,  next  strengthening  them  by 
co-operation  of  Uie  militia  if  resisted,  and  then, 
if  the  opposition  are  in  battle  array,  opposing 
the  execution  of  such  precepts,  to  <^tain  fur- 
ther assistance^  if  needed,  from  the  fgentnl 
government  to  enforce  them,  and  to  seize  and 
suppress  those  so  resisting  in  actual  array 
against  the  State. 

But  affairs  must  advance  to  this  extreme 
stage  through  all  intermediate  ones,  keeping 
the  military  in  strict  subordination  to  the 
civil  authority  except  when  acting  on  its  own 
members,  before  any  rights  of  mere  war  exist 
or  can  override  the  community,  and  then,  in 
this  country,  they  must  do  that  under,  the 
countenance  and  controlling  orders  of  the  gen- 
eral government.  Belligerent  measures,  too, 
must  come,  not  from  subordinates,  but  from 
those  empowered  to  command,  and  be  commen- 
surate only  with  the  opposing  array — the  per- 
sons, places,  and  causes  where  resistance  fla- 
grante hello  exists  of  the  reckless  character 
justifying  violence  and  a  disregard  of  all  or- 
dinary securities  and  laws.  It  is  not  a  little 
desirable  that  this  doctrine  should  prove  to  be 
the  true  one,  on  account  of  its  f^reater  tendency 
to  secure  orderly  and  constitutional  liberty  in- 
stead of  rude  violence,  to  protect  rights  by 
civil  process  rather  than  the  bayonet,  and  to 
render  all  domestic  outbreaks  less  bloody  and 
devastating  than  they  otherwise  would  be. 

There  having  been,  then,  no  rights  of  war  on 
the  part  of  the  State  when  this  act  of  Assem- 
hly  passed,  and  certainly  none  which  could 
justify  so  extreme  a  measure  as  martial  law 
over  the  whole  State  as  incident  to  them, 
and  this  act  being  otherwise  unconstitutional, 
the  justification  set  up  under  it  must,  in 
88*]  *my  opinion,  fail.  If  either  government, 
on  the  24th  of  June,  possessed  authority  to 
pass  an  act  establishing  martial  law  to  this 
extent,  it  was,  of  course,  that  of  the  United 
States--the  government  appointed  in  our  sys- 
tem to  carry  on  war  and  suppress  rebellion  or 
domestic  violence  when  a  State  is  unable  to 
do  it  by  her  own  powers.  But  as  the  ffeneral 
government  did  not  exercise  this  authority, 
and  probably  could  not  have  done  it  constitu- 
tionally in  so  sweeping  a  manner  and  in  such 
an  early  stage  of  resistance,  if  at  all,  this  fur- 
nishes an  additional  reason  why  the  State  alone 
could  not  properly  do  it. 

But  if  I  err  in  this,  and  certain  rights  of 
war  may  exist  with  one  of  our  States  in  a  civ- 
il strife  like  the  present,  in  some  extreme 
stage  of  it,  independent  of  any  act  of  Congress 
or  the  President  recognizing  it,  another  in- 
quiry would  be,  whether,  in  the  state  of  af- 
AJtb  exiatiDg  at  this  time,  such  rights  had  be- 
eome  perfected,   and   were   broad   enough,   ii 


properly  pleaded,  to  cover  this  measure  of  mar^ 
tial  law  over  the  whole  State,  and  the  acts 
done  under  it,  in  the  present  instance.  The 
necessities  of  foreign  war,  it  is  conceded,  some- 
times impart  great  powers  as  to  both  things 
and  persons.  But  they  are  modified  by  those 
necessities,  and  subiected  to  numerous  regula- 
tions of  national  law  and  justice,  and  hu- 
manity. These,  when  they  exist  in  modem 
times,  while  allowing  the  persons  who  oondurt 
war  some  necessary  authority  of  an  extraordi- 
nary character,  must  limit,  control,  and  make 
its  exercise  under  certain  circumstances  and  in 
a  certain  manner  justifiable  or  void,  with  al- 
most as  much  certainty  and  clearness  as  any 
provisions  concerning  municipal  authority  or 
duty.  So  may  it  be  in  some  extreme  stages 
of  civil  war.  Among  these,  my  impression  is 
that  a  state  of  war,  whether  foreign  or  do- 
mestic, may  exist,  in  the  great  perils  of  which 
it  is  competent,  under  its  right  and  on  prin- 
ciples of  national  law,  for  a  commanding  ofli- 
oer  of  troops  under  the  controlling  ffovemmen^ 
to  extend  certain  rights  of  war,  not  only  ovei 
his  camp,  but  its  environs  and  the  near  field 
of  his  military  operations.  6  American  Ar- 
chives, 186.  But  no  further,  nor  wider.  John- 
son V.  Davis  et  al.  3  Martin,  830,  881.  On 
this  rested  the  Justification  of  one  of  the  great 
commanders  of  this  country  and  of  the  ase,  in 
a  transaction  so  well  known  at  New  Orleans. 
But  in  civil  strife  they  are  not  to  extend  be- 

Sind  the  place  where  insurrection  exists.     3 
artin,  861.    Nor  to  portions  of  the  State  re- 
mote from   the  scene  of  military  operations, 
nor  after  the  resistance  is  over,  nor  to  personi 
not  connected  with  it.    Grant  v.  Gould  et  al.  2 
H.  Bl.  69.     Nor,  even  within  the  soene,  can 
they  extend  to  the  person  or  property  of  citi* 
ssns  against  whom   no   probable  cause  exiiti 
which  *may  justify  it.    button  v.  John-  [*84 
ston,  1  D.  &  E.  840.    Nor  to  the  property  of 
any  person  without  necessity  or  civil  precept 
If  matters  in   this  case   had   reached  such  a 
crisis,  and  had  so  been  recognized  by  the  peu- 
eral  government,  or  if  such  a  state  of  thmga 
could  and  did  exist  as  to  warrant  such  a  meas- 
ure,  independent  of  that  government,  and  it 
was    properly    pleaded,   the  defendanU   might 
perhaps  he  justified   within  those  limits,  and 
under  such  orders,  in  making  search  for  an  of- 
fender or  an  opposing  combatant,  and,  under 
some  circumstsAces,   m   breaking  into  houses 
for  his  arrest. 

Considerations  like  these  show  something  in 
respect  to  the  extent  of  authority  that  could 
have  been  exercised  in  each  of  these  cases  as  a 
belligerent  right,   had  war  been   properly  d^ 
clar^  before  and  continued  till  tnat  time  (6 
American    Archives,    232),    neither    of    which 
seems  to  have  been  the  case.     It  is  obviouA 
enough  that,  though  on  the  24th  of  June,  five 
days   previous,   Luther   had   been   in   arms  at 
Providence,   several   miles   distant,   under  the 
governor  appointed   under   the   new   constitu- 
tion, in  order  to  take   possession  of  some  of 
the  public  property  there,  and  though  in  the 
record  it  is  stated  that  the  defendants  offered  to 
prove  he  was  at  this  time  in  arms  somewhere, 
yet,  the  fact  not  being  deemed  material  under 
the  question  of  martial  law,  on  which  the  de- 
fense was  placed,  it  does  not  seem  to  have  been 
investigated.     How  it  might  turn  out  can  be 
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ascertained  only  on  a  new  trial.  But  to  show 
it  i»  not  uncontroverted,  the  other  record  be- 
fore U8  as  to  this  transaction  states  positively 
that  Mrs.  Luther  offered  to  prove  there  was  no 
^amp  nor  hostile  array  by  any  person  in  the 
town  where  this  trespass  was  committed,  on 
the  20th  of  June,  nor  within  twenty-five  miles 
of  it  in  any  part  of  the  State,  and  that  Dorr 
had,  on  the  27th  instant,  two  days  previous, 
published  a  statement  against  "any  further 
forcible  measures"  on  his  part,  and  directing 
that  the  military  "be  dismissed." 

The  collection  which  had  there  happened,  in 
relation  to  the  disputed  rights  as  to  the  public 
property  under  the  new  constitution,  seems  to 
have  been  nothing,  on  the  evidence,  beyond  a 
few  hundreds  of  persons,  and  nothing  beyond 
the  control  of  the  courts  of  law,  aided  by  the 
militia,  if  they  had  been  wisely  resorted  to — 
nothing  which,  when  represented  to  the  Execu- 
tive of  the  United  States,  required,  in  his 
opinion,  from  its  apprehended  extent  or  dan- 
ger, any  war  measures — the  calline  out  of  the 
militia  of  other  States,  or  aid  of  the  public 
troops,  or  even  the  actual  issue  of  a  proclama- 
tion; and  the  persons  who  did  assemble  had, 
it  appears,  two  days  before  the  trespass,  been 
disbanded,  and  further  force  disclaimed,  with- 
out a  gim  being  fired,  or  blood  in  any  way 
shed,  on  that  occasion. 

85*]  *Under  the  worst  insurrections,  and 
even  wars,  in  our  history,  so  strong  a  measure 
as  this  is  believed  never  to  have  be^  ventured 
on  before  by  the  general  government,  and  much 
leas  by  any  one  of  the  States,  as  within  their 
constitutional  capacity,  either  in  peace,  insur- 
rection, or  war.  And  if  it  is  to  be  tolerated, 
and  the  more  especially  in  civil  feuds  like 
this,  it  will  open  the  door  in  future  domestic 
dissensions  here  to  a  series  of  butchery,  rapine, 
confiscation,  plunder,  conflagration,  and  cruel- 
ty, unparalleled  in  the  worst  contests  in  history 
between  mere  dynasties  for  supreme  power. 
It  would  go  in  practice  to  render  the  whole 
eountry — what  Bolivar  at  one  time  seemed  to 
consider  his — a  camp,  and  the  administration 
of  the  government  a  campaign. 

It  is  to  be  hoped  we  have,  some  national  am- 
bition and  pride,  under  our  boasted  dominion 
of  law  and  order,  to  preserve  them  by  iaw,  by 
enlightened  and  constitutional  law,  and  the 
moderation  of  superior  intelligence  and  civil- 
ization, rather  than  by  appeals  to  any  of  the 
semibarbarous  measures  of  the  darker  ages, 
and  the  unrelenting,  lawless  persecutions  of 
opponents  in  civil  strife  which  characterized 
and  disgraced  those  ages. 

Again,  when  belligerent  measures  do  become 
authorized  bv  extreme  resistance,  and  a  legiti- 
mate state  of  war  exists,  and  civil  authority  is 
{>rostate,  and  violence  and  bloodshed  seem  the 
ast  desperate  resort,  yet  war  measures  must 
be  kept  within  certain  restraints  in  all  civil 
contests  in  all  civilized  communities. 

"The  common  laws  of  war,  those  maxims 
of  humanity,  moderation  and  honor,"  whidi 
should  characterize  other  wars,  Vattel  says  (B. 
3,  eh.  8,  sees.  294  and  296),  "ought  to  be  ob- 
served by  both  parties  in  every  civil  war." 
Under  modem  and  Christian  civilization,  you 
cannot  needlessly  arrest  or  make  war  on  hus- 
bandmen or  mechanics,  or  women  and  chil- 
dren. Vattel,  B.  3,  eh.  8,  sec  149.  The  rights 
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of  war  are  against  enemies,  open  and  anned 
enemies,  while  enemies  and  durinsr  war,  but 
no  longer.  And  the  force  used  then  is  not 
to  exc^  the  exigency — not  wantonly  to  in- 
jure private  property,  nor  disturb  privata 
dwellings  and  their  peaceful  inmates.  Vattel, 
B.  3,  ek,  8,  see.  148.  Mueh  will  be  allowed 
to  discretion,  if  manifestly  exercised  with  hon- 
estv,  fairness,  and  humsjiity.  But  the  prin* 
ciples  of  the  common  law,  as  opposed  to  trials 
without  a  jury,  searches  of  houses  and  pa- 
pers without  oath  or  warrant,  and  all  despotio 
invasions  on  private  personal  liberty — ^the 
customary  usages  to  respect  the  laws  of  tha 
land  except  where  a  great  exigency  may  fur- 
nish sufficient  excuse — should  all  limit  this 
power,  in  many  respects,  in  practice.  2  Steph- 
ens on  Laws  of  England,  602.  The  *more  [*88 
especially  must  it  be  restrained  in  civil  strife, 
operating  on  our  own  people  in  masses  and 
under  our  syston  of  government  in  distribnV 
ing  authority  between  the  States  and  the  Un- 
ion, as  the  great  powers  of  war  are  intrusted 
to  the  latter  alone,  and  the  latter  Is  also  to 
recognize  when  that  which  amounts  to  a  re- 
bellion exists,  and  interfere  to  suppress  it,  if 
necessary  with  tiie  incidents  to  such  inter- 
ference. Under  the  right  of  war  the  defense 
must  also  rest,  not  only  on  what  has  been  al- 
luded to,  but,  as  before  suggested,  on  the  ques- 
tion whether  the  insurrection  at  the  time  of 
this  trespass  was  not  at  an  end.  For  if  one 
has  previously  been  in  arms,  but  the  insurreo- 
tion  or  war  is  over,  anv  belligerent  rights 
cease,  and  no  more  justiiV  a  departure  mmi 
the  municipal  laws  than  they  do  bcrfbre  insur- 
rection or  war  begins.  If  any  are  noncombat- 
ants,  either  as  never  having  been  engaged  in 
active  resistance,  or  as  having  abandoned  it, 
the  rights  of  civil  warfare  over  them  would 
seem  to  have  terminated,  and  the  prosecution 
and  punishment  of  their  past  misconduct  be- 
longs then  to  the  municipal  tribunals,  and  not 
to  the  sword  and  bayonet  of  the  military. 

The  Irish  Rebellion  Act,  as  to  martial  law^ 
was  expressly  limited  "from  time  to  time  dur- 
ing the  continuance  of  Uie  said  rebellion.* 
Tytler  on  Biilitary  Law,  406.  And  in  ease  of 
a  foreign  war  it  is  not  customary  to  make  pris- 
oners and  arrest  enemies  after  the  war  has 
ceased  and  been  declared  abandoned,  though 
the  terms  of  peace  have  not  been  definitely  set* 
tied.  And  if  any  of  them  voluntarily,  like 
Bonaparte,  abandon  the  contest,  or  surrender 
themselves  as  prisoners,  the  belligerent  right 
to  continue  to  imprison  them  after  the  war  is 
at  an  end,  much  less  to  commit  violence,  as 
here,  on  others,  with  a  view  to  capture  them« 
is  highlv  questionable,  and  has  been  very 
gravely  doubted.  Vattel,  B.  3,  eh.  8,  sec  16^ 
164.  Circumstances  like  these  make  the  rule 
of  force  and  violence  operate  only  to  a  due 
extent  and  for  a  due  time,  within  its  appro- 
priate sphere,  and  secure  bevond  that  extent 
and  time  the  supremacy  of  the  ordinary  laws 
of  the  land.  Much  more  in  a  social  or  civil 
war,  a  portion  of  the  people,  where  not  then 
in  arms,  though  differing  in  opinion,  are  gen- 
erally to  be  treated  as  nonoombatants,  and 
searched  for  and  arrested,  if  at  all,  by  tha 
municipal  law,  by  warrant  under  oath,  and 
tried  by  a  jury,  and  not  by  the  law  martiaL 

Our  own  and  English  history  ia  tuU  <if  ^siuib^ 
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Airesta  and  trials,  and  the  trials  are  held,  not 
round  a  drum  head  or  cannon,  but  in  halls  of 
Justice  and  under  the  forms  of  established  ju- 
risprudence. See  State  Trials,  passim.  The 
writ  of  habeas  corpus,  also,  unless  specially  sus- 
87*]  pendedbythe  Legislature  having  *power 
to  do  so,  is  as  much  in  force  in  intestine  war 
as  in  peace,  and  the  empire  of  the  laws  is  equal- 
far  to  be  upheld,  if  practicable.  Ibid.  632;  4 
Oranch,  101;  2  H.  Bl.  69. 

To  conclude,  it  is  manifest  that  another 
strong  evidence  of  the  control  over  military  law 
in  peace,  and  over  these  belligerent  rights  in 
eivil  strife,  which  is  proper  in  a  bold  and  in- 
dependent judiciary,  exists  in  this  fact,  that 
whenever  they  are  carried  beyond  what  the  ex- 
igency demands,  even  in  cases  where  some  may 
be  lawful,  the  sufferer  is  always  allowed  to  re- 
sort, as  here,  to  the  judicial  tribunals  for  re- 
dress. 4  Taunt  67,  and  Baily  v.  Warder,  4 
ICaule  &  Belw.  400 ;  see  other  cases  before  cited. 

Bills  or  clauses  of  indemnity  are  enacted  in 
England,  otherwise  officers  would  still  oftener 
be  exposed  to  criminal  prosecution  and  pun- 
ishment for  applying  either  belligerent  rights 
or  the  military  law  m  an  improper  case,  or  to 
an  excess  in  a  proper  case,  or  without  probable 
cause.  1  MacArthur  on  Courts-Martial,  33,  34 ; 
T^ler  on  Military  Law,  49  and  489;  see  last 
act  in  Appendix  to  Tytler  and  Sinunona.  And 
when  in  an  insurrection  an  opponent  or  his 
property  is  treated  differently  from  what  the 
laws  and  Constitution,  or  national  law,  sanc- 
tion, his  remedy  is  sacred  in  the  legal  tri- 
bunals. And  though  the  offender  may  have 
exposed  himself  to  penalties  and  confiscations, 
yet  he  is  thus  not  to  be  deprived  of  due  redress 
for  wrongs  committed  on  himself. 

The  plaintiff  in  one  of  these  records  is  a  fe- 
male, and  was  not  at  all  subject  to  military 
duty  and  laws,  and  was  not  in  arms  as  an  op- 
ponent supporting  the  new  constitution.  And 
if  the  sanctity  ca  domestic  life  has  been  vio- 
lated, the  castle  of  the  citizen  broken  into,  or 
groperty  or  person  injured,  without  good  cause. 
1  either  case  a  jury  of  the  country  should  give 
damages,  and  courts  are  bound  to  mstruct  them 
to  do  so,  unless  a  justification  is  made  out  fully 
on  correct  principles.  This  can  and  should  be 
done  without  any  vindictive  punishment,  when 
a  party  appears  to  have  acted  under  a  supposed 
legal  right.  And,  indeed,  such  is  the  structure 
of  our  institutions,  that  officers,  as  well  as 
others,  are  often  called  on  to  risk  much  in  be- 
half of  the  public  and  of  the  country  in  time 
of  peril.  And  if  they  appear  to  do  it  from 
patriotism,  and  with  proper  decorum  and  hu- 
manity, the  Legislature  will,  on  application, 
usually  indemnify  them  by  discharging  from 
the  public  treasury  the  amount  recovered  for 
any  injury  to  individual  rights.  In  this 
very  case,  therefore,  the  defense  seems  to  be  by 
the  State,  and  at  its  expense.  It  shows  the 
beautiful  harmony  of  our  system,  not  to  let 
private  damage  be  suffered,  wrongfully  without 
redress,  but  at  tiie  same  time,  not  to  let  a 
88*]  public  agent  suffer,  *who,  in  a  great 
erisis,  appears  to  have  acted  honestlv  for  the 
public,  from  good  probable  cause,  though  in 
some  degree  mistaking  the  extent  of  his  powers, 
as  well  as  the  rights  of  others.  But  whether 
may  of  the  righta  of  war,  or  risfhts  of  a  citizen 
is  civiJ  strife,  ittdependent  of  w  invalid  act  ot 


et  al.J 


the  Assembly  declaring  martial  law  over  all 
the  State,  have  here,  on  the  stronger  aids 
against  the  feebler,  been  violated,  does  not  seem 
yet  to  have  been  tried.  The  only  point  in  oon- 
nection  with  this  matter  which  appears  clearly 
to  have  been  ruled  at  the  trial  was  the  legality 
or  constitutionality  of  that  act  of  Assembly. 
I  think  that  the  ruling  made  was  incorreet»  and 
hence  that  there  has  been  a  mistriaL 

The  judCTient  should  in  this  view  be  re- 
versed ;  and  though  it  is  very  doubtful  whether, 
in  any  other  view,  as  by  the  general  rights  of 
war,  these  respondents  can  justify  their  con- 
duct on  the  facts  now  before  us;  yet  they  should 
be  allowed  an  opportunity  for  i^  which  can  be 
granted  on  motion  below  to  amend  the  pleas  in 
justification. 

Order. 

Martin  Luther 
y. 
Lather  Bi.  Borden 

This  cause  came  on  to  be  heard  on  the  trma- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
Island,  and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costSi 

Rachel  Luther 
y. 
Luther  M.  Borden 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
Island,  and  on  the  questions  and  points  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  cer- 
tified to  this  court  for  its  opinion  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consid- 
eration whereof,  and  it  appearing  to  this  courts 
upon  an  inspection  of  the  said  transcript,  that 
no  point  in  the  case,  within  the  meaning  of  the 
act  of  Congress,  has  been  certified  to  this  court, 
it  is  thereupon  now  here  ordered  and  decreed 
by  this  court,  that  the  cause  be,  and  the  same 
is  hereby  dismissed ;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit 
Court  to  be  proceieded  in  according  to  law. 


^CHARLES     WILKES,     Plaintiff 

Error, 

y. 

SAMUEL  DINSMAN. 


in     {•H9 


Marines  included  in  the  terms  "any  person  en- 
listed for  the  navy" — infliction  of  punishment 
by  commander  of  public  armed  vessel,  when 
justified. 


In  a  salt  broacht  by  s  marine  snlnst  the 

mandlng  officer  oi  a  squndron.  In  wolch  tbe  martae 
alleged  that  he  was  lllegallj  detained  on  board 
after  the  expiration  of  his  term  of  enlistment.  It 
was  competent  for  the  defendant  to  give  in  evl- 

Nora. — Naval  courts  martial — ^jnrtsdletlon  eC 
as  to  persons  and  offenses ;  how  constituted,  etc 

Military  offenses  are  not  Included  In  the  Act  of 
Sept.  24,  1780  (giving  Circuit  Court  cognisance  of 
^  sXl  cxVmes  aa^  «IL«qs»%  cocalsable  under  the  authoi^ 
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dinct  m  letter  wbleh  he  bftd  wrlttoB  to  tb«  Seere- 
Cmry  of  the  Nmyr,  roUtlnfr  to  the  clrcumstancef 
or  the  enlistment. 

An  acquittal  of  the  commanding  officer  by  a 
court-martial,  when  tried  for  the  same  acta  by  or- 
der of  the  government,  la  not  admiaaible  eyldence 
in  a  snlt  by  an  indlyldnal. 

The  Act  of  Congreaa  paaaed  on  the  2d  of  March. 
1837,  6  SUt.  at  Large,  163,  authorised  a  re-enlist- 
ment of  marines  to  serre  during  the  cruise  then 
about  to  take  place,  they  being  included  in  the  de- 
nomination or  "persons  enlisted  for  the  navy.'* 
Prior  laws  recognise  marines  as  part  of  the  navy. 

Under  the  same  act  the  commander  of  the  squad- 
roo  had  power  to  detain  a  marine  after  the  term  of 
his  enlistment  expired,  if,  in  the  opinion  of  the 
commander,  public  interest  required  it. 

At  the  time  of  enlistment,  the  marine  corps  be- 
ing subject  to  such  laws  and  regulations  as  might, 
at  any  time,  be  established  for  the  better  govern- 
ment of  the  navy,  it  was  a  part  of  the  contract  of 
enlistment  that  the  party  should  obey  them,  when- 
ever passed.  It  was  therefore  no  objection  to  such 
laws  that  were  passed  after  hit  entering  the 
service. 

By  the  third  article  for  the  government  of  the 
navy,  the  commander  is  authorized  to  cause  twelve 
lashes  to  be  inflicted,  for  scandalous  conduct,  with- 
out a  court-martial.  Bvery  successive  disobedience 
of  orders  is  a  fresh  offense,  and  subject  to  addi- 
tional punishment. 

The  commander  had  not  only  a  right  to  cause 
corporal  punishment  to  be  inflicted,  but  to  resort 
to  any  reasonable  measures  necessary  to  insure 
•ubmlsslon.  He  had,  therefore,  a  right  to  Imprison 
the  refractory  party  on  shore,  if  done  without 
malice. 

The  commander  was  acting  as  a  public  officer,  in- 
vested with  certeln  discretionary  powers,  and  can- 
not be  made  answerable  for  any  injury,  when  act- 
ing within  the  scope  of  his  authority,  and  not 
Influenced  by  malice,  corruption,  or  cruelty.  His 
position   is  quasi  Judicial. 

Hence,  the  burden  of  proof  that  the  officer  ex- 
ceeded bis  in>wers  is  upon  the  party  complaining; 
the  rule  of  law  being,  that  the  acts  of  a  public  offi- 
cer, on  public  matters,  within  his  jurisdiction  and 
where  be  has  a  discretion,  are  to  be  presumed  legal 
till  shown  by  others  to  be  unjustifiable. 

It  is  not  enough  to  show  that  he  committed  an 
error  In  Judgment,  but  it  must  have  been  a  mali- 
doiia  and  wilful  error. 

THIS  case  waa  brought  np  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  Washington  County  in  the  District 
of  Columbia. 

It  was  an  action  of  trespass  vi  et  armis,  for 
assault  and  battery  and  false  imprisonment, 
brought,  in  the  Circuit  Court,  by  IMnsman,  a 
marine  in  the  service  of  the  United  States,  who 
served  in  the  exploring  ezpcMlition,  which  was 
commanded  by  Wilkes. 

The  facte  were  these: 

On  the  14th  of  May,  1836,  Congress  passed 
an  act  (ff  Stat,  at  Large,  23),  authorizing  the 
President  to  send  out  a  surveying  and  explor- 
ing expedition  to  the  Pacific  Ocean  and  South 
ScHis^  and  appropriating  $160,000  for  the  object. 


On  the  21st  of  November,  1836,  Dinsman  en- 
listed  in  the  marine  corps  of  the  United  States 
for  four  years. 

*0n  the  2d  of  March,  1837,  Congress  [*90 
passed  an  act,  ff  Stet  at  lArse,  153,  entitled, 
''An  Act  to  provide  for  the  enlistment  of  boys 
for  the  naval  service,  and  to  extttid  the  term  ol 
the  enlistment  of  seamen."  The  second  section 
was  as  follows^  viz: 

"That  when  the  time  of  servioe  of  any  person 
enlisted  for  the  navy  shall  expire  while  he  is  on 
board  any  of  the  public  vessels  of  the  United 
States  emploved  on  forei^  service,  it  shall  be 
the  duty  of  the  commanding  officer  of  the  fleet, 
squadron,  or  vessel  in  whidi  such  person  may 
be  to  send  him  to  the  United  States  in  some 
public  or  other  vessel,  unless  his  detention  shall 
be  essential  to  the  public  interests,  in  which 
case  the  said  officer  may  detain  him  until  the 
vessel  in  which  he  shall  be  serving  shall  return 
to  the  United  States;  and  it  shall  be  the  du^ 
of  said  officer  immediately  to  make  report  to 
the  Navy  Department  of  such  detention,  and 
the  causes  thereof." 

In  October,  1837,  Thomas  Ap  Catesby  Jon^, 
then  commanding  the  vessels  which  were  pre- 
paring to  sail  on  the  expedition,  issued  a  gen 
eral  order,  proposing  to  ffive  three  months'  pay 
as  bounty,  and  forty-eight  hours  of  liberty  on 
shore,  to  all  the  petty  officers,  seamen,  and 
marines  who  should  re-enter  for  three  years 
from  the  first  of  the  ensuing  November. 

In  the  same  month,  viz.,  October,  1837,  a 
contract  was  made  between  Jones  and  the  non- 
commissioned officers  and  privates  of  marines, 
which  was  as  follows: 

''We,  the  subscribers,  non-commissioned 
officers  and  privates  of  marines,  do,  and  each 
of  us  doth,  hereby  agree  to  and  with  Thomas 
Ap  Catesby  Jones,  captain  of  the  United  States 
navy,  in  manner  and  form  following,  that  is  to 
say:  In  the  first  place,  we  do  herel^  agree,  for 
the  consideration  hereinafter  mentioned,  to 
enter  into  the  South  Sea  surveying  and  explor- 
ing service  of  the  United  States,  and  in  due  and 
seasonable  time  to  repair  on  board  such  armed 
vessel  or  vessels  as  may  be  ordered  on  that 
service;  and  to  the  utmost  of  oar  power  and 
ability,  respectively,  to  discharge  our  several 
services  or  duties,  and  in  everything  to  be  con- 
formable and  obedient  to  the  several  requi  rings 
and  lawful  commands  of  the  naval  officers  who 
may,  from  time  to  time,  be  placed  over  us. 

"Second.  We  do  also  oblige  and  subject  our- 


ity  of  the  United  Stetes).  Courts-martial  are  the 
proper  tribunals  for  their  decision,  and  therefore 
the  acts  of  Congress  punish  offenses  of  tills  kind 
by  court-martial,  as  well  when  committed  by  the 
militia  of  the  united  States,  as  by  the  army  and 
navy.  Houston  v.  Hoore,  6  Wheat  20 ;  Constitu- 
tional Law,  by  T.  Sergeant,  eh.  16,  p.  180,  131. 

Naval  general  con rts- martial  have  cognisance  of 
all  such  crimes  and  acte  as  are  pointed  by  the  laws 
and  regulations  for  the  government  of  the  navy, 
as  are  repujrnant  to  good  order  and  discipline,  and 
their  Jurisdiction  embraces  all  persons,  of  what- 
ever condition,  who  belong  to  the  navy,  during 
their  period  of  obligation  to  serve.  General  courts- 
martial  only  are  competent  to  try  caoitel  offenses 
and  commissioned  officers.  Harwood,  Naval  Courts- 
Martial,  17. 
The  persons  over  whom  their  Jurisdiction  extends. 

1.  The  marine  corps  belongs  to  the  navy,  and 
is  subject  to  ite  general  courta-martial.  except 
when  detached  for  servioe  with  the  army  by  order 
of  the  President.  Act  of  Jane  80.  1884,  for  the 
11  Ii.  ed« 


better  organisation  of  the  marine  corps,  see.  S, 
Stetutes  at  Large. 

Officers  of  the  army  and  marines  may  be  asso- 
ciated for  the  purpose  of  holding  courts-martial 
and  trying  offenders  belonging  to  either.  Articles 
of  War,  o8. 

If  proceedings  have  been  commenced  before,  the 
court-martial  may  proceed  after  the  term  of  serv- 
ice has  expired,  or  the  time  at  which  the  prisoner 
is  entitled  to  claim  hia  discharge.  American  Jurist, 
April,  1880;  Opinion  of  Mr.  Justice  Wilde;  De 
Hart,  ch.  2. 

If  once  lawfully  discharged  from  oer^lee,  the  of- 
fender cannot  afterwards  be  arrested,  or  held 
amenable  to  be  tried  by  court-martial  for  an  offense 
committed  during  the  period  of  his  military  serv- 
ice.    Ibid. 

Except  s  soldier  for  the  crime  of  desertion.  Aet 
of  Januarv  11,  1812,  sec.  16. 

And  neither  discharge  cor  dismissal  from  the 
land  or  naval  service  snail  exempt  from  trial  any 
person  employed  therein  who  shaO  violate  the  **Act 

4  It 


*6  SuruotB  Conn  or  t 

Mh>w  to  wrrc  during  Um  term  of  Qia  eralM, 
and  wa  do  ■erentlly  obligi  aunelves,  b^  theM 
krtlclM,  to  comply  with,  and  be  anbject  to, 
meh  rulea  Hid  duclplinc  of  the  nkvy  of  the 
United  SUtw  u  »re,  or  that  may  be,  eatab- 


llalnd  bj  the  Congreu  of  the  Unital  Statei. 

tl*]        "Tblrd.  The  Mid  Thomai  Ap  Gatea- 

bj  Jooea,  for  and  in  behalf  of  the  United  SUtes, 


of  the  marinea,  who  have  hereuoto  signed  their 
■amea,  and  each  of  them,  that  the;  ehall  be 
paid  for  •ueh  tervioet  the  amount  per  month 
which.  In  the  colDmn  hereunto  annexed,  ii  Kt 
oppoaite  to  each  of  their  namea,  rapectiTelj; 
■nd  likewiae  to  advance  to  each  and  every  of 
than  thi«e  montha'  bountj,  the  receipt  whereof 
ther  do  herrttj  aeknowledge;  and  that  thej 
■iiall  be  ponetuall;  discharged  at  the  expiration 
of  the  term  of  tlieir  enliatraent,  or  aa  aoon  there- 
after aa  each  vewel  of  the  expedition  ahall  i 
tan  to  «  port  of  aafe^  in  tlw  United  8Ul«a. 
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E  Umtrd  Stateb.  1M9 

On  the  esth  of  October,  1837,  a  part  of  tba 


three  montha'  pa;. 

On  the  EOth  of  April,  1B38,  UwL  Con. 
Charlea  Wllke*  waa  appointed  to  the  eommatid 
of  the  squadron. 

On  the  2d  of  August,  183B,  A.  0.  Dafton, 
the  fourth  auditor  of  the  Treaaurr  Department, 
wrote  letters  to  the  pursers  of  tne  veaaela,  di- 
recting them  to  chargB  the  marinea  with  the 
amount  of  bounty  which  bad  been  paid  to 
them,  alleging  tliat  It  waa  prohibited  by  law. 

In  tlie  course  of  the  month  of  August,  1836, 
tJie  expedition  sailed. 

On  the  Ut  of  September,  1838,  CaptaiD  Wilkea 
addressed  a  letter  to  the  Secretary  of  the 
Navy,  expreaaing  aurpriae  that  the  pursen  had 
been  directed  by  the  fourth  auditor  to  charge 
the  marinea  with  ttte  amount  paid  to  them  aa 
bounty,  and  informing  the  secretary  that  he 
had  ordered  the  puraers  not  to  do  so.  With 
thia  letter  were  tent  some  other  papera,  illuatra- 
tive  of  the  transaction.  The  poraera  ob^ed  the 
order  of  Captain  Wilkea. 

In  the  months  of  NoTemher  and  DecMnber, 
1840,  the  tranaactioDB  occurred,  which  are  aet 
forth  with  great  particularity  in  the  bilU  of  ax- 
On  the  24th  <a  NovHDber,  1642  (the  aqnad- 
nm  baring  returned  hoata),  Dinsnuui  brought 
hia  action  against  Willcet.  *In  the  mean-  [**t 
time,  however,  a  court-martial  had  been  held 
upon  Wilkea,  one  of  the  diarsea  before  which 
WM  "erneltj  and  oppression,"  founded  upon 
the  aame  occurrences  which  are  aet  forth  In  the 
bllla  of  ezeeptiona  The  finding  of  the  eourt 
was,  t^t  the  accused  waa  "not  guilty." 

In  March,  184S,  the  eauae  came  on  for  trial 
before  the  Circuit  Court,  the  counsel  on  both 
sides  having  previoualy  agreed  that  the  defend- 
ant might  give  the  special  matter  in  srideoce 
aa  though  it  was  fully  pleaded.  The  jury  found 
a  verdict  of  suilty,  and  assessed  the  diunagea 
of  the  plstntifT  at  Sve  hundred  dollars. 

The  following  bills  of  exceptions  were  taken 
in  the  progresB  of  the  trial: 

Plaintiff'B  1st  Bill  of  Ezceptlona. 
Samuel  Dinamsn  v.  Charles  Wilkes. 


dence,  to  have  the  aame  effect,  by  consent  of 
parties,  aa  if  the  original  enlistment  of  the  said 
plaintiff  wet«  produced,  the  certificate  of  Major 


*  ptaveot  and  pnnlab  fiaad  open  the  sot 

>t  (bs  Onlted  Btatea,"  approved^llarch  2,  1893, 

One  cannot  be  tried  bv  coart-martlsl  lor  an 


3e  Hart. 

way,  or  commit  any  other  iWtnt  not  specllled  clse- 
wbei*  In  the  articles."  KbtbI  Lam,  Art.  T,  see. 
B:  artlcre  8;  Brnet.  cb.  ili.;  t  Oplii.  Att'a43«. 
426.  422;  3  Id.  4C4;  6  Id.  068. 

In  case  ot  an  offlccr  of  the  navj,  held  Id  conflne- 
■ant  bj  the  etvll  antboritle%  apoo  aa  IndletaMnI 


W'lLULS   T.  DUSHAK. 


Parka  O.  Hotvie,  kdjutant  of  the  msrihe  corpa 
of  the  United  States;  and  also  read  In  evidence, 
lor  tlw  purpMC  of  showing  the  forma  and  mode 
of  luch  enliaUnent,  without  objection,  eertain 
blank  tonna,  naed  and  adopted  in  all  regular 
enliatmenta  or  re-enUitmente  into  aid  marine 
corpa.  And  aaid  Howie  Ustifled,  he  beine 
examined  aa  a  witneaa,  that,  t?  the  rule*  and 
rwulation*  of  aaid  oorpi,  the  laid  forme  of  aald 
eDlistment  were  required  to  be  Indorsed  hj  the 
recruiting  officer,  for  the  purpose  of  Identify- 
ing the  onicer  t^  whom  lUch  enliitment  waa 
made,  and  that  such  enlistment  waa  regularlj 

The  said  plaintiff  then  gave  evidence,  fnither 
tending  to  prove,  that  he  embarked,  onder 
orders  ae  a  private  in  said  marine  corps.  In  the 
United  States  Exploring  Expedition,  which 
sailed  from  the  United  States  on  or  about  the 
18th  day  of  August,  A.  D.  1S38,  under  the 
oommand  of  the  defendant,  who  waa  a  lieu- 
tenant in  the  navy  of  the  United  SUtesj  that 
afterwards,  while  the  United  States  ship  Vin- 
eennes,  one  of  the  vessels  of  said  expedition, 
waa  at  the  island  of  Oahu,  one  of  the  ^ndwich 
Islands,  in  the  Pacific  Ocean  (from  which 
American  vessels  frequently  sailed  to  the  United 
States),  the  term  of  four  years,  for  which  the 
aaid  plaintiff  bad  enlisted  as  aforesaid,  expired 
and  was  fully  ended ;  and  the  said  plaintiff,  then 
ftnd  there,  to  wit,  on  the  16th  day  of  November, 
A.  D.  1S40,  on  board  said  ship,  olalmed  of 
the  defendant  his  discharge  from  the  service 
of  the  United  States,  and  refused  to  perform 
the  duties  required  of  him  by  the  defendant 
93*]  (still  commanding  'said  expedition  and 
■aid  ship),  and  his  subordinate  officers;  where- 
npon  the  defendant,  then  and  there,  committed 
the  treepaasee,  aa  alleged  in  the  declaration 
in  this  case  on  the  part  of  the  said  plaintiff; 
and  afterwards  the  said  expedition  and  the  said 
•hip  Muled  from  the  said  island,  carrying  said 
plainHS  on  board  of  said  ship,  commanded  by 
the  said  defendant  In  person;  and  that,  while 
the  said  plaintiff  waa  on  board  of  said  ship,  aa 
last  aforesaid,  he  was  repeatedly  flogged  and 
put  In  irons,  by  order  of  said  defendant,  for 
refusing  to  perform  the  datlea  of  a  marine  on 
board  of  said  ship  required  of  him  by  order  of 
aaid  defendant;  and  the  said  plaintiff  was  de- 
tained on  board  said  ship,  or  some  other  vessel 
of  said  expedition,  continually,  by  order  of 
■■Jd  defendant,  and  against  his  consent,  un- 
til the  rstum  at  said  ship  or  other  vessel  to  the 
United  SUtea,  about  the  ISth  of  June,  A.  D. 
1S42,  although  the  said  ship  touched  at  various 


foreign  ports  before  her  said  return  to  the 
United  States,  and  after  the  term  for  which 
said  plaintiff  had  enlisted,  as  aforesaid,  waa 
eompfeted  and  expired. 

The  said  plaintiff  then  rested  his  eaae^ 
And  thereupon  the  defendant  offered  evt- 
denee  tending  bo  show  that  after  the  passage,  by 
the  Congress  of  the  United  States,  of  the  A«t 
of  1S3S,  making  appropriations  for  the  naval 
service,  the  President  o(  the  United  States  pro- 
ceeded to  carry  the  said  act  Into  effect,  and  ap- 
pointed Thomas  Ap.  0.  Jones,  a  captain  In  the 
United  States  navy,  to  eommand  the  aipedition 
authorized  by  said  act;  that  the  vessels  designed 
for  the  expedition  were  assembled  at  New  York, 
under  the  command  of  said  Jones,  and  were 
there  in  the  month  of  October,  1837  and  on 
the  21st  day  of  said  October,  the  said  Jonea 
issued  his  general  order  No.  2;  that  the  said 
general  order  was  read  to  the  ship's  crew  of  tha 
ship  Keliet,  on  which  ship  the  said  plaintiff  wM 
at  that  time  serving  as  a  marine  under  hta 
said  enlistment;  that  It  was  read  by  tha 
officer  then  in  command  of  said  ship,  and  by  him 
placed  in  the  "booby  hatch,"  a  conspicuous  part 
of  said  ship,  to  which  alt  the  men  had  access, 
for  their  perusal,  and  remained  there  during 
the  greater  pert  of  the  morning;  that  the  said 
Jonea  also  addressed  an  order  to  the  pursers 
of  the  squadron,  hereinafter  appended;  the  de> 
fendant  then  produced  to  the  court  the  follow- 
ing written  papers,  vix.:  a  paper  purporting 
to  be  a  contract  between  said  Jones  and  tha 
plaintiff,  with  other  persons,  and  a  paper  pur> 
portii^  to  be  a  receipt  for  bonn^,  and  then 
proved  to  the  oourt,  by  the  subscribing  witnes- 
ses thereto,  that  said  papers  were  signed  by  tha 
said  plaintiff  aa  they  purport  to  be,  and  that  be- 
fore signing  the  same  the  said  papers  were  read 
to  said  plaintiff;  and  that  aald  first  paper,  pur' 
porting  to  be  a  eontract  as  aforesaid,  was  pre- 
pared oy  order  'ot  said  Jones,  and  that  [*B< 
the  anbaeribing  witnesses  thereto  were  commis- 
sioned officers  of  the  United  States;  and  that 
after  the  signing  of  said  papers,  the  said  plain- 
tiff received,  on  the  ZSth  of  October,  1837,  the 
sum  of  $lfi,  and  subsequently  the  further  sum 
of  18,  making  121  in  all,  being  a  sum  equal 
to  three  months'  pajr,  and  the  same  was  paid  to 
and  received  by  said  plaintiff  aa  bounty;  and 
the  defendant  further  offered  evidence  to  the 
court,  tending  to  show,  that  from  that  time 
forth  to  his  return  to  the  United  SUtee,  in  the 
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ted  In  the  said  shipping  articles,  over  and  aboTe 
the  sum  of  $21,  paid  and  received  as  aforesaid 
aa  bounty;  and  he  further  offered  evidence  to 
the  court  to  show  that  the  said  Jones  resigned 
his  said  command  before  the  sailing  of  the  said 
expedition;  and  that,  on  the  20th  of  April, 
1838,  it  was  given  to  the  defendant  by  order 
of  the  Secretary  of  the  Navy  of  that  date. 

The  said  defendant  sailed  from  the  United 
States  in  the  month  of  August,  1838,  in  com- 
mand of  the  said  squadron  under  the  instruc- 
tions of  the  President,  which  it  is  agreed  may 
be  read  from  the  printed  history  of  the  said  ex- 
pedition. 

That»  about  the  time  of  the  sailing  of  the 
•aid  expedition,  the  purseiB  thereof  received 
from  the  fourth  auditor  of  the  treasury  a 
communication,  inquiring  by  what  authority 
the  said  bounty  had  been  paid  to  the  marines, 
of  whom  one  was  the  said  plaintiff,  and  dis- 
allowing it  in  the  accounts  of  said  pursers,  and 
requiring  them  to  charge  the  same  to  the  men 
on  their  pay  accounts  and  deduct  the  same 
therefrom,  which  said  last  communication  was 
reported  by  said  pursers  to  the  defendant ;  and 
thereupon  the  defendant  issued  his  order  of  the 
14th  September,  1838,  now  read  to  the  court, 
which  order  was  thereupon  obeyed  by  said 
pursers,  and  the  said  "bounty  money''  never 
was  charged  to  said  men. 

And  the  said  defendant  then  offered  to  read 
in  evidence  to  the  jury  the  said  written  papers, 
so  as  aforesaid  signed  by  the  plaintiff,  and  also 
the  said  letter  of  said  defendant,  addressed  to 
the  pursers  as  aforesaid,  in  connection  with 
each  other,  and  with  all  the  evidence  herein- 
before stated;  but  the  plaintiff,  by  his  counsel, 
objected  to  the  admissibility  of  the  said  written 
paper,  purporting  to  be  a  contract  or  shipping 
articles,  and  also  to  the  admissibility  of  the  said 
receipt  for  bounty,  and  also  to  the  admissibility 
of  the  said  letter  of  the  said  defendant,  whether 
the  same  are  offered  as  independent  evidence, 
or  in  connection  with  each  other,  or  with  other 
evidence;  but  the  court  overruled  said  objec- 
tions, and  suffered  all  of  said  papers  and  the 
said  letter  to  be  read  in  evidence  to  the  jury,  as 
95*]  competent  *  testimony.  And  the  said 
plaintiff  excepts  to  the  opinion  of  the  court, 
and  to  the  admissibility  of  each  and  every  of 
•aid  papers,  and  said  letter  so  admitted,  and 
claims  tne  same  benefit  of  exceptions  as  each  of 
•aid  papers  and  the  said  letter  were  separately 
excepted  to;  and  this,  their  bill  of  exceptions, 
ia  aiffned,  sealed,  and  enrolled  this  24th  day  of 
April,  A.  D.  1846.  W.  Cranch.  [Seal.] 

To  this  bill  of  exoeptiona  were  attached  the 
following  papers,  referred  to  in  a  preceding 
part  of  this  statement,  viz: 

1.  The  date  of  enlistment,  in  November, 
1836. 

2.  A  blank  form  of  enlistment. 

8.  An  order  from  Commander  Thomaa  Ap 
Oatesby  Jonea  to  the  pursers,  directing  them  to 
pay  three  months'  bounty. 

4.  The  contract  between  Jonea  and  the  ma- 
rinea. 

Defendant'a  lat  Bill  of  Exoeptiona. 

On  the  further  trial  of  this  cause,  and  after 

all  the  evidence  contained  in  the  foregoing  bills 

oi  exceptions,  aa  well  aa  those  taken  by  the 

pMatiftin  his  atLid  fbnt  bill,  aa  alao  those  taken 


by  defendant,   and   the   rulings  of  the   eourl 
therein   contained,   the  defendant,   further    to 
maintain  the  issue  on  his  part  joined,  offered  to 
give  evidence  tending  to  show,  that,  after  the 
sailing  of  the  said  squadron  under  his  command^ 
to  wit,  in  August,  1838,  from  the  waters  of  the 
United  States,  and  after  the  receipt  by  the  pura- 
ers  of  the  said  squadron  of  the  said  letter  of 
the  fourth  auditor,  inquiring  by  what  authority 
the  said  pursers  had  paid  the  said  bounty  to  the 
said  marines,  and   requiring  them  to  charse 
them  therewith,  the  marines  on  board  his  aaid 
ahip  murmured  at  the  aaid  requisition  of  the 
said  fourth  auditor,  and  that  said  plaintiff  waa 
on  board  the  said  ship,  and  so  continued  up  to 
the  time  of  the  said  supposed  grievances,  without 
objection;  and  after  the  said  supposed  griev- 
ances he  continued  to  serve  as  a  marine  in  the 
said  squadron,  and  received  pay  as  such  marine, 
until  his  arrival  in  the  United  States,  where  he 
was   discharged.     And,   also,  that   Simeon  A. 
Steams   waa  the   non-commissioned   officer   in 
command   of  said  marines   during  the   whole 
cruise,  from  the  time  of  their  sailing  to  their 
arrival  in  the  United  States,  there  being  no 
commissioned  officer  of  marines  attached  to  tlie 
said  expedition;  that  he  also  acted  as  quarter- 
master of  marines,  and  he  was  the  only  medium 
of  communication,  according  to  the  rules  and 
regulationa  of  the   service,   between   the   said 
marines  and  the  said  defendant,  commanding 
as  aforesaid.  And,  thereupon,  he  offered  further 
evidence  to  show  *that  the  defendant,  at  [*96 
the  time  he  issued  to  the  said  pursers  the  said 
order,  contained  and  set  out  in  plaintiff'a  firat 
bill  of  exceptions,  not  to  charge  the  men  with 
the   said  bounty,   he  communicated   the    said 
order,  so  issued  by  him  as  aforesaid,  to  the  then 
Secretary  of  the  Navy,  by  a  letter,  in  the  woida 
and  figures  following,  to  wit   (copied   in  the 
record),  and  accompanied  the  said  offer  with 
proof  that  the  said  letter  was  received  by  the 
said  Secretary  of  the  Navy;  and  also  offered  to 
read  the  said  letter  (or  report  in  the  form  of  a 
letter),  made  by  the  said  Sergeant  Simeon  A. 
Stearns  to  the  defendant,  and  referred  to  in  hia 
(the  defendant's)  said  letter,  last  mentioned,  to 
the  said  Secretary  of  the  Navy,  accompanying 
the  said  offer  with  proof  of  the  handwriting  of 
said  Steams,  and  that  he  is  now  (if  living)  out 
of  the  jurisdiction  of  the  United  States. 

And  the  plaintiff,  by  his  counsel,  objected  to 
the  reading  of  the  same,  or  either  of  them, 
to  the  jury,  and  the  said  court  refused  to  per- 
mit the  said  papers,  or  either  of  them,  to  be 
read  in  evidence  to  the  jury;  and  thereupon  the 
defendant,  by  his  counsel,  excepts  to  the  aaid 
ruling  of  the  said  court,  and  prays  that  this 
bill  of  exceptions  may  be  signed,  sealed,  and  en- 
rolled, according  to  the  statute,  which  ia  dona 
accordingly,  thia  26th  day  of  April,  1845. 

W.  Cranch.    [SeaL] 

Defendant's  2d  Bill  of  Exoeptiona. 

And  on  the  further  trial  of  the  said  iaauea, 
the  said  defendant,  after  all  the  evidence  eon- 
tained  in  the  foregoing  bills  of  exceptions,  made 
part  hereof,  and  the  several  rulings  of  the  court 
set  out  therein,  offered  in  evidence  the  proceed- 
ings of  a  court-martial,  held  in  the  dtj  of  New 
York  (and  which  it  Is  admitted  was  lawfully 
called  and  proceeded  in),  for  the  trial  of  tM 
aaid   defendant,    Charlea    Wilkea,    on    certain 
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I7g«t  and  specifications  prepared  against 
him  by  the  Executive  of  the  United  States; 
and  among  others,  upon  the  charge  and  specifi- 
oation  hereinafter  appended;  and  that  the  said 
oofurt-martial  duly  proceeded  to  try  the  said 
Charles  Wilkes  on  the  said  charge  and  specifi- 
cation, and  that,  on  the  trial  thereof,  the  said 
Philip  Baab,  one  of  the  plaintiffs  in  said  trial, 
was  examined  as  a  witness,  and  the  judgment 
of  the  said  court  on  the  said  charce  and  specifi- 
cation was  as  hereinafter  appended.  And  the 
•aid  plaintiff  agreeing  that  the  said  extracts 
may  be  made  from  the  said  record,  and  consid- 
ered as  if  the  whole  record  were  herein  inserted, 
objects  to  the  reading  of  any  part  of  the  said 
record  as  evidence  in  this  cause,  except  the 
statements  of  said  plaintiff  Baab,  contamed  in 
said  record,  which  the  plaintiff's  counsel  does 
not  object  to,  so  far  as  they  are  relevant  to  the 
•  7*]  issues  *  joined;  and  the  court  sustains 
the  said  objection,  and  refuses  to  permit  the 
same  to  be  given  in  evidence;  and  the  said  de- 
fendant, by  his  counsel,  excepts  thereto,  and 
prays  the  court  to  sign  and  seal  this  exception, 
and  to  cause  the  same  to  be  enrolled  according 
to  the  statute,  all  which  is  dons  and  ordered, 
this  25th  day  of  April,  1846. 

W.  Cranch.    [seal.] 

Specification  referred  to  in  the  foregoing  bill 
of  exceptions,  to  wit: 

Charge  4th. — Cruelty  and  oppression. 

Specification. 

In  this,  that  the  respective  terms  of  service 
of  Samuel  Pensyl,  Philip  Baab,  George  Smith, 
and  Samuel  Dinsman,  "private  marines,"  then 
tsrving  on  board  the  United  States  ship  Vin- 
eennes,  having  fully  expired  on  the  16th  day  of 
November,  IMO,  the  said  Wilkes  did  refuse  to 
flive  said  marines  their  discharge,  in  conform- 
ity with  the  terms  of  their  enlistment;  that 
upon  said  marines  declining  to  do  further  duty, 
tne  said  Wilkes  did  cause  them,  on  or  about 
the  16th  of  November,  1840,  to  be  put  in  double 
irons,  and  shortly  after,  on  the  same  day,  to 
be  sent  on  shore  at  Honolulu,  and  to  be  con- 
fined in  ths  fort  at  a  place  infested  with  ver- 
min; that,  upon  the  second  dav  of  their  confine- 
ment, they  were  separated  and  kept  in  solitary 
eonfinement;  that  on  the  27th  of  November, 
1840,  by  order  of  said  Wilkes,  thev  were  de- 
prived of  one  half  their  ration,  which  consisted 
mostly  of  ''pee"  and  goat's  meat;  that  on  the 
2d  of  December,  1840,  the  said  marines  were 
taken  out  and  carried  on  board  the  United 
States  ship  Vinoennes,  in  irons,  except  George 
Smith,  who  was  taken  on  boaid  the  Peacock; 
that  said  Wilkes  asked  them  if  they  would  go 
to  duty,  and  upon  their  respectfully  statins  that 
the  term  of  their  enlistment  had  expired,  the 
said  Wilkes  then  confined  them  in  double  irons 
in  the  "brig,"  a  place  of  confinement  for  prison- 
ers in  said  ship;  that  on  the  4th  of  December, 
he,  the  said  Wilkes,  had  the  said  Samuel  Pensyl, 
Philip  Baab,  and  Samuel  Dinsman  seized  up  in 
the  gangway,  and  inflicted  on  them  one  dozen 
lashes  each;  that  he  again  confined  them;  that 
on  the  7th  of  the  same  month,  he  had  infiicted 
on  them  another  dozen  of  lashes  each;  that 
after  this  system  of  lashing  and  confinement, 
for  the  preservation  of  their  lives,  the  said 
marines  were  compelled,  against  the  terms  of 
tikt&r  enlistment  and  s^iminst  their  free  will,  to 
MM  JU. 


do  duty  in  the  squadron,  under  the  command 
of  said  Wilkes. 

*  Judgment  of  Court  Martial.  [*98 

Judgment  of  the  court-martial  on  the  above 
specification,  referred  to  in  defendant's  second 
exception,  to  wit: 

The  4th  charge. 

That  the  specification  of  the  4th  charge  is  not 
proven,  and 

That  the  accused,  of  the  4th  charge,  is  not 
guilty. 

Defendant's  Statement  of  Evidence. 

On  the  further  trial  of  this  cause,  and  after 
the  evidence  contained  in  the  afor^;oing  bills 
of  exceptions  on  the  part  of  plaintm  and  de- 
fendant, and  made  part  hereof ,  the  defendant 
further  gave  evidence  to  show  that  the  said 
squadron,  under  the  command  of  the  said  de- 
fendant, continued  on  the  said  cruise,  and  pro- 
ceeded to  the  great  southern  seas,  and  explored 
and  surveyed  the  Antarctic  re^on  as  far  as  it 
was  possible,  and  in  that  service  the  said  ship 
Vincennes  received  extensive  and  serious  in- 
jury; that,  proceeding  on  her  said  cruise,  the 
said  ship  Vincennes,  In  the  month  of  Septem- 
ber, 1840,  arrived  in  the  port  of  Honolulu,  in 
the  island  of  Oahu,  one  of  the  Sandwich  Is- 
lands, in  the  Pacific  Ocean,  and  there  came  to 
anchor  in  the  inner  harbor,  and  close  to  the 
shore,  and  proceeded  to  refit  and  repair;  that 
it  was  necessary  to  the  safety  of  the  ship, 
while  undergoing  these  repairs,  to  be  thus  close 
to  the  shore,  and  in  the  inner  harbor,  and  it 
would  have  been  unsafe,  if  not  entirely  imprac- 
ticable, to  have  made  them  elsewhere;  that  she 
had  then  made  a  long  voyage,  and  been  con- 
stantly at  sea  for  a  lonff  period  of  time,  durfaig 
which  her  foremast  had  received  such  injuries 
that  it  was  found  necessary  to  take  it  out;  her 
seams  were  open,  and  the  whole  hull  required 
repairing,  to  be  recaulked  and  painted;  her 
hold  hs4  to  be  broken  up,  and  her  stowage 
overhauled;  the  water  casks  were  taken  out, 
the  sails  taken  off,  and  the  ship  almost  stripped 
and  dismantled;  that  about  this  time  ths 
period  of  service  of  some  of  the  seamen  who 
had  not  shipped  for  the  whole  cruise  was  about 
to  expire,  and  the  defendant,  anxious  to  retain 
them  in  the  service,  addressed  the  ship's  crew, 
and  endeavored  to  prevail  on  each  of  the  sea- 
men whose  term  of  service  was  about  to  expire 
to  reship,  and,  as  an  inducement  to  thsm,  of- 
fered to  give  them  liberty  on  shore;  and  as  a 
reward  to  all  thov)  who  had  served  so  long  and 
faithfully,  and  who  were  yet  bound  to  continns 
on  the  cruise,  in  the  exploration  and  survey  of 
the  Northern  Pacific,  he  offered  the  same  favor 
to  them;  leave  was  granted  to  all,  and  after 
their  leave  had  expired,  they  set  about  over- 
hauling and  repairing  the  ship;  while  this  work 
was  going  on,  ^the  natives,  many  of  whom  [*9t 
live  almost  in  the  water,  were  exceedinghr 
troublesome,  and  surrounded  the  ship  continvuu- 
ly,  and  thus  kept  up  a  communication  with  ths 
men  on  duty;  that  soon  after  the  arrival  of  ths 
said  ship  at  said  port,  the  officers  charged  with 
the  exploration  and  survey,  and  with  other 
scientinc  duties,  went  on  shore,  taking  with 
them  their  instruments,  and  such  men  as  were 
necessary  to  enable  them  to  perform  their  du- 
ties; the  defendant  himself  being  also  engsged 
at  the  0hiariilQit7^«ii^T^«V3neQ&B%\&Bk^ss^:^ 
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aided  by  luoh  officers  and  men  aa  were  neces- 
sary, yet  keeping  within  sight  of  the  sliip, 
having  a  constant  communication  with  her, 
and  goinff  on  board  as  often  aa  was  found  neces- 
sary, and  throughout  retaining  the  command; 
that  the  ffeneral  charge  of  the  ship  was  left  to 
the  first  lieutenant,  who,  it  is  admitted,  was  a 
competent,  faithful,  intelligent,  and  Tigilant 
officer,  aided  from  day  to  day  bv  such  officers 
as  could  be  spared  from  the  dlsd^arge  of  other 
duties  pertaining  to  the  expedition;  that  the 
general  object  of  the  expedition  was  a  peaceful 
Toyaffe,  to  explore  and  surrey  ooasts,  seas,  and 
islands,  and  to  make  such  inyestigations  as 
miffht  be  found  practicable  in  aid  of  sdenoe; 
and  these  general  objects  being  held  the  primary 
purpose,  for  the  most  part,  the  detail  of  the 
•hip's  serrice  and  duty  was  made  subordinate 
to  them,  and  thus  more  of  the  officers  and  men 
were  for  the  time  withdrawn  from  the  imme- 
diate duties  of  the  ship  than  otherwise  would 
have  been;  that  under  these  circumstances, 
while  lying  in  the  said  port,  the  marines  on 
board  being  employed,  among  other  duties,  in 
keeping  guard  over  such  men  as  were  from 
time  to  time  imprisoned  in  the  ship,  and  before 
the  happening  of  the  events  complained  of  in 
the  declaration,  on  one  occasion,  a  man  con- 
fined in  double  irons,  under  charge  of  the 
marines,  was  during  the  night  permitted  to  es- 
cape, having  first  managed  to  get  his  irons  off; 
it  Dcing  the  duty  of  the  sentinel  to  be  close  to 
and  keep  constant  ffuard  over  him,  and,  the 
sentinels  or  guards  oeing  changed  every  two 
hours,  it  was  found  impossible  to  discover 
during  whose  watch  the  escape  had  been  made; 
on  another  occasion,  a  man  thus  imprisoned 
was,  against  the  rules,  etc.  of  the  ship,  fur- 
nished with  liquor,  and,  while  under  fipiard, 
permitted  to  get  drunk;  on  another  occasion,  a 
man .  thns  imprisoned  under  suard  of  the 
marines  was  permitted  to  make  his  escape,  and 
it  thus  became  evident  to  the  defendant  that 
there  was  among  the  marines  on  board  great 
relaxation  of  vigilance  and  neglect  of  duty; 
and  OB  the  16th  of  November,  1840,  Baab  and 
two  other  marines,  separately  and  collectively, 
the  defendant  then  being  engaged  in  duty  on 
shore,  and  the  first  lieutenant  having  charge  of 
the  ship,  refused  any  lon^ier  to  do  duty  as  such 
100*]  ^marines,  pretending  their  term  of  serv- 
ice was  up,  and  saying  they  wished  to  be  sent 
home;  that  the  first  lieutenant  immediately  re- 
ported these  facts  to  the  defendant,  who  came 
on  board  and  summoned  the  said  Baab,  and 
the  other  two  marines,  before  him,  and  inquired 
of  them  if  they  still  refused  to  do  duty;  they 
replied,  as  they  had  before  to  the  first  lieuten- 
ant, and  did  refuse;  thereupon  the  defendant 
ordered  them  into  custody,  and  directed  that 
they  should  be  sent  on  shore,  and  imprisoned 
in  the  fort  on  the  island;  that  a  few  days  after- 
wards, Dinsman,  in  like  manner  refused  to  do 
duty,  and  was  sent  to  the  said  fort.  The  de- 
fendant then  offered  the  evidence  of  four  offi- 
cers of  the  said  ship,  to  show  that  it  would 
have  been  unsafe,  if  not  impracticable,  in  the 
then  condition  of  the  said  ship,  to  have  confined 
the  said  plaintiff  on  board;  that  the  fort  on  the 
■aid  island,  in  which  the  plaintiff  was  confined, 
was  used  as  a  place  of  confinement  for  the  sea- 

mea  of  inerehant  vessels  lying  in  the  said  port; 

mnd  thAt  aeamea  who  iiad  be«i  oonfined  therein 
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were  enlisted  In  said  port,  and  brooght  from 
said  fort  into  the  said  ship  Vinoennee;  that  tht 
governor  professed  Christianity,  spoke  English, 
and  resided  within  the  said  fort,  where  he  was 
visited  from  time  to  time  by  various  offieers  ol 
the  said  ship;  that  the  prison  of  the  said  fori 
is  nothing  more  than  the  houses  erected  for  tht 
military,  and  is  composed  of  small  huta  oi 
houses  built  in  the  native  fashion,  having  tht 
back  toward  the  wall  of  the  fort,  with  thefront 
looking  out  upon  an  open  space,  in  front  also 
of  the  governor's  house;  that  there  are  no  doors 
to  dose  these  huts  or  cells,  the  climate  being  so 
mild  as  not  to  require  them,  and,  the  doors 
being  always  open,  they  are  thus  allowed  ■ 
freer  circulation  of  air,  and  rendered  more  com- 
fortable; that  the  furniture  consists,  in  some 
instances,  of  a  matting  on  the  fioor,  matting 
around  the  walls,  and  a  bunk  filled  with  mat- 
ting for  sleeping;  in  others  there  is  no  mat  on 
the  fioor  (the  fioor  of  all  is  of  earth),  matting 
only  on  two  sides,  and  a  bunk  filled  with  mats 
on  the  fioor;  that  the  food  supplied  to  the  pris- 
oners is  the  common  food  of  the  inhabitants, 
and  wholesome,  palatable,  and  invigorating, 
consisting  of  a  vegetable  called  ''taro,"  and  fish; 
that  the  plaintiff  was  allowed  to  go  out  once  a 
day,  out  of  the  walls  of  the  fort,  under  the 
charge  of  a  native  officer,  and  his  irona  were 
then  taken  off;  that  the  sergeant  of  the  ma- 
rines, there  beinff  no  commissioned  officer  in  com- 
mand, commanded  them,  and  was  also  their 
quartermaster,  and  as  such  was  bound  to  look 
after  their  comfort,  and  report  their  wants  to 
the  defendant;  and  according  to  the  discipline 
of  the  ship,  and  the  rules  and  usage  ox  the 
service,  he  was  the  only  person  to  whom  the 
marines  could  look,  and  through  whom  they 
*could  communicate  with  the  defend-  [*101 
ant;  that  the  said  sergeant  did  visit  the  plain- 
tiff while  in  prison,  and  never  did  report  that  he 
was  suffering  from  confinement  or  otherwise  in 
want  of  proper  food  or  raiment;  that  such  re- 
port, if  ever  made,  must  have  been  made 
through  the  first  lieutenant  of  the  sueiid  ship, 
and  never  was  made  to  or  through  him;  they 
further  showed,  that,  according  to  the  discipline 
of  the  said  ship,  and  the  rules  and  regulations 
of  the  navy,  it  was  the  duty  of  said  sergeant 
of  marines  to  make  report  to  said  first  lieuten- 
ant of  every  caae  in  which  any  vermin  of  any 
sort  or  description  were  found  upon  any  marine, 
or  among  his  clothing,  and  no  such  report  was 
made  to  the  said  first  lieutenant  by  the  said 
sergeant  of  or  concerning  the  said  plaintiff;  and 
also  that.  In  the  execution  of  tne  duties  re- 
quired of  the  defendant  and  the  officera  and 
men  under  his  command,  in  and  bv  the  instruc- 
tions of  the  President,  as  set  out  in  the  said 
printed  book,  no  part  of  the  armed  force  em- 
ployed in  the  said  expedition  was  more  impor- 
tant than  the  marines,  who  were  not  only  re- 
quired on  board  said  ships  for  the  ordinary  du- 
ties thereof,  but  who  were  more  essential  for 
the  protection  of  the  officers  and  men  on  shore, 
while  making  exploration,  survevs,  and  obser- 
vations, and  cathering  the  information  and 
facts  directed  oy  said  instructions;  that  their 
services  were  deemed  at  the  time  the  said  ves- 
sels were  at  Honolulu  most  requisite  In  the  sub- 
sequent part  of  the  cruise;  that  tiie  said  ships 
were  then  to  visit  the  wUd  shores,  and 
the  officers  Mid   men  to  eome   Into   ooatad 
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with  the  ferocious  Mivages,  of  the  Northwest 
Coast  of  America,  where  the  marine  force  was 
eapecially  needed;  and  it  was  deemed  of  the  ut- 
most importance  to  Iceep  that  force  aa  larse  as 
possible,  and  that  the  after-experience  of  the 
voyage  confirmed  these  impressions;  that  it 
was  vrith  this  view  deemed  essential  to  the 
public  interest  to  keep  said  plaintiff  on  board 
aaid  ship,  wad  to  require  him  to  perform  the 
duty  of  a  marine;  that  the  said  defendant, 
with  all  reasonable  despatch,  proeeeded  with 
the  repairing  and  refitting  of  the  said  ships, 
which  waa  not  completed  until  the  survey  and 
exploration  of  the  said  island  of  Oahu  had  been 
finished,  and  so  soon  as  the  said  ship  waa  in 
order  the  said  plaintiff  waa  brought  on  board; 
that,  upon  being  brought  on  Iward,  he  was 
reouired  by  the  defendant  to  go  to  duty,  and 
refused,  and  waa  ordered  to  be  imprisoned  in 
irons;  the  next  day  he  was  brought  up,  the 
ship  being  then  under  wei^h,  and  having  left 
the  said  port,  and  again  mterrogated  by  the 
defendant,  and  required  to  go  to  duty;  that 
he  expostulated  with  said  plaintiff,  and  ex- 
plained his  position,  and  his  duty  to  punish 
him  if  he  persisted  in  such  refusal;  that  he 
called  before  said  plaintiff  the  sergeant  who 
102*]  commanded  him,  *and  who  had  signed 
with  him  the  said  articles  contained  in  the  said 
contract  marked  A,  and  required  him  to  state 
to  said  plaintiff  explicitly  the  terms  of  that 
contract;  that  the  said  sergeant  did,  in  fact, 
explain  it  to  him,  and  inform  him  that  he  was 
bound  to  serve  out  the  cruise;  that  plaintiff 
denied  having  signed  any  such  contract,  and 
refused  to  go  to  duty;  that  defendant  pointed 
out  to  plaintiff  how  essential  his  services  were 
to  the  public  interest,  and  he  still  refused;  that 
defendant  then  ordered  him  to  receive  twelve 
lashes  on  his  bare  back,  and  the  punishment 
w^as  accordingly  inflicted  in  the  manner  pointed 
out  in  the  rules  and  regulations  of  the  navy; 
that  defendant  then  ordered  him  to  be  re- 
leased; and  permitted  to  go  at  large  among  the 
erew,  stating  that  he  did  so  to  give  him  an  op- 
portunity to  converse  with  his  comrades,  and 
learn  his  obligations,  and  return  to  duty;  that, 
on  the  evening  of  the  same  da^,  the  serseant 
again  reported  plaintiff  as  refusing  to  do  duty; 
he  was  again  called  before  defendant,  and  re- 
quired to  ffo  to  duty,  and  again  refused,  and 
waa  committed  to  prison  as  before,  and  the 
next  morning  again  brought  before  defendant, 
required  to  so  to  duty,  refused  to  do  so,  and 
waa  punished  according  to  the  said  usage  and 
discipline,  and  rules  and  regulations;  that  he 
afterwards  went  to  duty;  tne  defendant  then 
further  gave  evidence,  by  the  said  naval  offi- 
cers, and  other  civilians  attached  to  said  ex- 
pedition, and  on  board  the  said  ship,  that,  on 
the  several  occasions  of  punishment  aforesaid, 
the  defendant  not  exhibit  any  appearance 
of  violence  or  passion,  but  was  calm,  temperate, 
and  cool,  and  expressed  his  re^et  at  the  ne- 
cessity he  waa  under  of  punishing  the  said 
plaintiff. 

And  the  defendant  further  gave  evidenoe, 
tending  to  show  that  said  plaintiff  was  not  con- 
fined in  double  irons,  or  separately,  in  the  said 
prison,  but  was  at  large  within  the  walls  of 
aaid  fort;  and  that  said  fort  was  a  comfortable 
place  of  residence  and  more  so  than  the  prison 
of  the  ship  in  the  aituation  in  which  the  said 
9b/p  wMs  daring  tb§  tiiae  of  laid  impixnrenMBtt 
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and  further,  that  defendant  had  reasonable 
cause  to  fear  the  spread  of  the  disaffection 
among  the  said  marines;  and  that  the  officers 
knew  not  whom  to  trust  at  the  time  and  times 
of  the  imprisonment  aforesaid  of  aaid  plaintiff; 
and  that,  shortly  before  the  imprisonment  of 
said  plaintiff,  two  marines  on  board  the  ship 
Peacock  had  been  arrested,  and  sent  on  board 
the  ship  Vincennes;  that,  previous  to  the  arrest 
of  said  plaintiff,  he,  with  other  men,  had  agreed 
among  themselves,  before  they  reached  Hono- 
lulu, to  demand  their  discharge  aa  soon  as  the 
terms  of  their  enlistment  had  expired,  and  they 
were  in  a  port  where  they  could  be  sent 
*home;  that,  on  arriving  at  Honolulu,  [*10S 
and  after  moat  of  the  seamen  had  reshipped, 
and  no  offer  had  been  made  to  the  marines  to 
reship,  they  had  a  conversation,  and  required 
their  sergeant  ie  report  to  the  captain  that 
their  terms  were  up,  and  they  required  to  be 
discharged  in  that  port  where  there  were  yesaels 
to  take  them  home;  and  that,  while  the  said 
ship  Vincennes  and  the  Peacock  were  lyin^  in 
the  said  port  of  Honolulu,  two  of  the  marines 
on  board  the  Peacock  were  arrested  for  insub- 
ordination and  disobedience,  and  they,  together 
with  an  orderly  seaman,  were  sent  on  board  the 
Vincennes,  about  the  7th  of  October,  and  eon- 
fined  in  the  said  ship  Vincennes  until  a  court* 
martial  was  convenea  for  their  trial,  which  was 
held  on  board  the  Peacock,  and  bv  which  they 
were  sentenced  to  be  punished,  which  sentence 
waa  carried  into  effect;  and  after  that  time  the 
said  ship  Peacock  underwent  a  thorough  over* 
hauling,  and  very  extensive  repairs.  While  she 
was  lying  in  the  said  harbor,  and  while  she  was 
undergoing  such  repairs,  some  of  her  men  de- 
serted from  her;  and  it  waa  long  after  the  said 
court*  martial,  and  after  the  execution  of  its 
sentence  on  the  said  two  marines,  and  they 
were  discharged  from  imprisonment,  and  re- 
turned to  duty,  that  the  said  plaintiff  refuaed 
to  go  to  dutv. 

Ir  lain  tiff's  Statement  of  Bvidence. 

After  the  evidence  contained  in  the  plaintiff's 
first  exception,  made  part  hereof,  and  the  fore- 
going statement  of  defendant,  the  plaintiff  fur- 
ther gave  evidence,  tending  to  show,  that,  at  the 
time  of  committing  the  trespasses  in  the  first 
count  of  the  declaration  alleged,  and  during  all 
the  time  that  said  trespasses  continued,  the  de- 
fendant could  have  securely  confined  said  plain- 
tiff on  board  the  said  ship  Vincennes,  without 
any  difficulty  and  with  safety  to  the  said  ship 
Vincennes,  her  officers  and  erew;  and  further, 
that  the  said  United  States  ship  Peacock,  and 
the  other  vessels  belonging  to  said  squadron,  and 
under  the  command  of  the  said  defendant,  were 
at  tHe  time  of  the  said  imprisonment  of  said 
plaintiff  in  said  fort  at  Oahu,  present  in  the  har- 
Dor  of  Honolulu,  at  said  island,  and  that  said 
ship  Peacock  was  lying  within  the  distance  of 
one  hundred  yards  from  tlie  said  ship  Vin- 
cennes, at  the  time  the  said  plaintiff  was  sent  to 
be  imprisoned  in  the  said  fort;  and  further,  that 
said  ship  Peacock  was  at  that  time  in  a  state 
of  good  discipline,  and  that  said  plaintiff  could 
without  any  difficulty  have  been  confined  on 
said  ship  Peacock  with  perfect  safety  to  said 
ship,  her  officers  and  crew,  and  that  the  defend- 
ant had  no  reasonable  or  probable  cause  to  be- 
lieve that  he  could  not  have  securely  confined 
I  the  said  plalniV&L  oa  Aooax^  «k\^%K  ^V  V^&s^  %ai^ 
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perfect  eafety  to  Sftld  «hipa,  their  offic«n  Mid  llacharge  vti   leave  to  return  to  tbe  United 

otew,  And  without  uiy  danger  of  their  caiuing  Statee,  the  defendknt  diseb&rged  about  flften 

mutlD7,  or  inaubordination.  seamen,  at  their  request  to  be  discharged,  and 

And  the  laid  plaintiff  further  nive  eridenee  permitted  them  to  go  to  the  United  States; 
tending  to  abow  that  he  waa  by  order  of  the  de-  that  the  inarine  guard  of  aaid  «hlp  Vineenoes 
fendant  Imprisoned  in  the  said  fort,  in  a  cell  in  ras  larger  in  Dumbere  and  force  of  nen,  by 
aaid  fort.  In  solitary  confinement,  for  a  period  bhree  or  four,  than  the  uiual  and  customary 
of  IS  days  (Baab  18  or  20  days) ;  that  said  fort  complement  of  marines  on  Teaaels  of  her  claw 
waa  ■  low,  damp,  Qlthy  place,  was  the  common  In  the  navv  of  the  United  States;  that  the  de- 
prison  for  criminals  and  malefactors  among  Fendant,  or  his  own  authority,  and  against  his 
tald  native  inhabitants  of  Oahu,  and  the  cell  Instruction  from  tbe  President  of  the  United 
fai  which  plaint^  waa  confined  waa  dark  and  States,  deviated  from  the  course  of  hia  eruiae, 
was  not  ventilated,  and  that  the  same  waa  u  diieeted  in  said  Inatnicttons,  and  of  his  own 
^wundins  in  vermin;  that  said  fort  was  distant  authority  prolonged  the  cruise  of  said  Tf*a(ili 
•  lialf  mile  from  said  ship  Vincennes,  during  belonging  to  said  exploring  expedition. 
ill  the  time  of  said  imprisonment;  that,  during  Defendant's  3d  Bill  of  Exeeptiona. 
aD  the  time  the  said  plaintiff  was  so  imprisoned  Whereupon  the  defendant  prayed  the  court 
In  said  fort,  he  waa  m  double  irons,  by  order  of  to  Instruct  the  jury,  that  if,  from  the  evidence 
the  defendant,  and  w»  under  the  control  and  ^foreswd,  the  jury  shall  ftnd  that  the  aaid 
discipline  of  the  native  governor  of  said  fort,  plaintiff  signed  the  said  contract  marked  A, 
and  the  native  sentinels,  therein;  that,  dunng  ^aj  afterwards  received  the  bounty  stipulated 
■aid  impriBonment,  the  only  food  allowed  or  therein,  end  signed  a  receipt  therefor,  and  re- 
eopplied  to  said  plaintiff  waa  suppUed  by  the  rained  and  continued  on  board  a  vessel  of  the 
native  officers  of  said  fort,  and  was  only  taro  united  SUtea  under  the  command  of  an  of- 
aiid  Hah,  and  nothmg  else;  and  that  said  fish  ^^er  of  the  United  States  navy,  employed  In 
WM  sometimes,  when  so  supplied,  in  a  rotten  the  expedition  in  the  said  contract  named,  do- 
■Ute,  and  said  "Uro»  was  an  unpalatable  and  !„„  juty  as  a  marine,  and  receiving  wagea 
■nwholesome  food  to  those  unaccustomed  to  therefor  until  the  return  of  the  said  expedition 
'*!i  **"  "■ .        ,  to   the  United   States  in   the   month  of  June, 

That,  during  the  said  imprisonment,  a  change  1842    {eicept   when   imprisoned   as  hereinafter 

of  clothing,  nor  any  part  thereof,  was  not  sup-  ,tated) ;  and  that  after  the  signing  of  said  eon- 

tlied  to  said  plamtiff,  but  the  same  was  refused  tract  by  said  plaintiff,  the  defendant,  then  being 

>  be  supplied;  and  that  he  became  filthy  in  bis  ^  officer  in  the  navy  of  the  United  SUtes  by 

person,  and  when  he  was  brought  away  from  op^er  of  the  Preeident  took  the  command  of 

Hid  fort,  and  put  on  board  said  ship  Vinccnnea,  „jj   expedition,    and    continued    in    command 

bT  order  of  defendant,  that  said  plaintiff  was  thereof  during  the  whole  cruise;  that  the  said 

filled  with  vermin-     That,  during  tbe  whole  of  plaintiff  Bailed  from  the  United  States  in  the 

■aid  imprisonment  in  said  fort,  the  said  plain-  j],ip  Vincennes,  one  of  the  ships  of  the  United 

Uff  waa  abandoned  by  the  defendant  to  the  sole  gtat^g  navy  detailed  for  the  said  service,  and 

■are,   attention,   and    discipline  of   the   native  under  the  immediate  command  of  the  defend- 

offlcers  about  said  fort.    That,  dunng  the  whole  ,„[.  jh^t  the  said  ship,  with  the  said  defendant 

time  of  aaid  Imprisonment  of  said  plaintiff  in  ,g  commander,  and  the  said  plaintiff  a*  one  of 

aaid  fort,  tbe  defendant  securely  kept  and  con-  jj^  marines  on  board,  sailed  to  the  Southern 

fined  on  said   ship  Vincennes,  as   prisoners,  a  pacific  Ocean  and  the  South  Seas,  and  during 

ehief  of  the  Fejee  laUnds,  and  others  of  the  ^or  cruise  received  such  injuries  and  became  so 

erew  of  the  said  ship;  and  that  on  the  said  ship  „ueh  out  of  repair  as  to  render  it  necensary  to 

Peacock  more  than  four  or  five  prisoners  were  overhaul  and  repair  her;  and  that  she  reached 

ftt  that  time  securely  confined;  and  gave  evi-  the  port  of  Honolulu,  in  the  island  of  Oahu,  in 

denoe    by    the    first    lieutenant    of    said    ship  the  month  of  September,  •1840,  and  waa  ["I0« 

FsMock,  tending  to  prove  that,  at  the  time  of  jhere,  for  the  purpose  of  the  said  repairs  and 

Mid  imprisonment  of  tatd  plaintiff  in  saJd  fort,  the  safety  of  the  ship,  brought  into  the  inner 

flfty-five  marines  could  have  been  securely  con-  harbor  and  close  to  the  shore;  and  while  there 

fined  in  said  ship  Peacock,  for  the  purpose  of  said  repairs  and   refitting. 

And  the  aaid  plaintiff  further  gave  evidence  her  foremast  w»  Uken  out,  her  hold  broken 

lending  to  prove  that  the  treipasses  by  flog-  „„_  and  other  extensive  work  done  on  board; 

Dings  and  imprisonments  inflicted  on  said  plain-  ^^  that,  while  aaid  repairs  were  being  made, 

tiff,  by  order  of  the  defendant,  on  said  ship  \  in-  the  defendant  and  other  officers,  and  such  men 

eeune^   aa  alleged   m   the   declaration   in   this  as   were   necessary   for  that  purpose,  were  on 

cause,  were   immoderate,   excessive,   dispropor-  g^ore,  making  such  eipiorationa,  surveys,  and 

tionaU  to  the  offense  alleged  against  him,  and  observations  as  were  required  tor  the  instmo- 

Of  greater  severity  than  is  allowed  by  the  rules  tioiia  of  the  President. 

106'J  and  'reguletionfl  for  the  government  of  ^nd  that  while  said  repairs  were  so  asafore- 

the  navy  of  the  United  States  or  the  laws  and  g,ij  being  made,  and  the  said  defendant  and 

•ostoms  in  such  eases  at  sea;  and  that  the  de-  other  officers  and   men   were   so  employed   on 

tention  of  the  plaintiff  on  said  sUp  or  ships,  by  ,[,ore,  and  the  marine  guard  on  board  a»id  ship 

order  of  the  defendant,  after  the  expiration  of  suffered  men  placed  under  their  guard  to  *mem.pe. 

his   term  of   enlistment   into  the  said   marine  and  another  to  get  drunk,  while  under  guard; 

eorpi,  waa  not  essential  to  the  public  interest,  ^j   afterwards  the   plaintiff,  with  other  ma- 

and  that  defendant  had  no  reasonable  or  prob-  pines,  severally  and  collectively  refused  to  do 

able  cause  to  believe  that  such  detention  was  juty  on  boivrd  said  ship,  and  were  therefore  or- 

ewential  to  the  public  interest.     That,  soon  af-  dered  by  the  defendant  to  be  confined  In  a  fort 

Car  Ato  M/isfaneat  of  said  plaintiff  had  expired  on  the  istand,  in  charge  of  the  natives  of  the  it- 

Mi  the  jmJaad  «/  Ombu,  mud  b*  bad  Teauested  Ua  ^andi.    bm&  tt  tiw]  &*!&  \n  «ll  qi^Baoa  further 


Iiole   •Mordliic  to  tht  tuIm  uid  rqpilatloiij  of  Um 

, J  to    iTf.    a  the  pettT  offeniM  which  by  thoN 

cQuflna  the  MJd  plftbtlff  on  board  th«  laid  ship,    rule*  kre   puniih*ble  by   flogKfaiKi  thera  Ii  m 


'  offenies  which  by  thoi 

,.  .        _    .     B   by    flogKingi   thera   Ii   l 

and  that  the  said  tort  was  under  tbe  charge  of    Itmit  within  which  the  ofltcerliBs  a  diicretion, 


lerdunt  service,  of  thia  and  other  countries,  jury  must  be  satisfied  that  It  waa  ao  exercised. 

in  tbe  said  island;  that  the  sergeant  of  marines  In  tbe  case  of  such  petit  offense*  I  think  each 

was  the  officer  in  command  of  said  mariuea  and  punishment    settles    all    preTious    offensea    of 

ttM  plaintiff  on  board  the  said  ship,  and  waa  that  Icisd.    If,  after  sach  ptmishment  a  nev 

kIso  their  qnartermaiteri  and  that  it  was  bis  offense    be    committed,  it    will    of    eotUM    be 

duty  to  report  to  the  defendant  the  altnatton  of  liable    to    a    new    punishment.    The    shlppiog 

the  said  marines,  from  time  to  time,  and  to  articles  alone  did  not  Justify  the  corporal  pun- 

loolc   after   thdr  oomfort;    and  that   the   said  ishment.    In  no  case,  unleaa  by  ennaa  statute, 

Bergeant  of  marines  Tlslted  the  aald  fort  while  can  corporal  punishment  be  lawful,  nnleas  It  ba 

aajd  plaintiff  was  confined  there,  and  made  no  reasonable,  according  to  the  anravatioa  and 

report  to  tbe  defendant)  tliat  the  prisons  of  the  drcomstances  of  the  case,  and  the  reaaonabk- 

B^d  fort  had  no  doors  to  them,  and  the  said  naaa  must  bs  found  b^  the  Jurr,  or  tbe  punish- 

plaintiff  waa  kept  as  other  prisoners  were,  and  ment  cannot  b«  justified."    To   which   refnail 

that   they   were   again   brought   on  board   the  by  tlie  court  to  give  tbe  said  Instruction  so  pray- 

said  ship  so  socn  as  they  could  with  safety  he  ed  by  ttw  defendant,  and  also  to  the  cmtnion 

brought    there;    tl^en    such   imprisonment    was  and  instmctlons  so  given  by  tlM  court  to  tbe 

withm  the  lawful  authority  and  duty  of  the  jury,   tha  defendant,   by   bis    eounael,   excepts, 

aald  defendant,  and  he  is  not  liable  tliorefor  In  and  prays  the  court  to  sign  and  seal  this  bill  of 

titis  action.  exceptions,  and  to  cause  the  same  to  be  en- 

And  if  tliey  sliaU  further  And  that  the  aald  rolled  acoordiuK  to  tbe  statute;  which  Is  dona 

plaintiff  waa  brought    from   the   said    fort   on  this  2Mh  day  of  April,  184S.    W.  Craneh.  [Scat] 

Iiaard  tbe  said  ship  as  soon  as  It  waa  safe  to  •Defendant's   4th    Bill   of   Exoeptions.     ["108 

SS.   jS^tt.  ..5  S;.^,^  „iS^,ift  t    "^  "'  r«.lv.d  th,  «ld  bomtj.  but  OM 

Irons,  and  tne  next  day  caused  plamtlS  to  bs    v. i .     ii.-      -^     u i  L_i 

broiu   betor.   him,   Li   r.moWraed   with    J! 'S.ffi  »?H?.  ™  r.^jW  "S  T?  H 

Plata  to  blm  hU  obllptlo.,  uid  the  D.tur.  of  S""  "S'ZTZwi  1  5  JJ^  ..  JSl 
107-1  th<  oonl™*,  Vd  Ihm  ™,mrrf  Us.  to  S?' .f."™ '"'W  iS  AT^^..  ^ 
go  to  duty,  .Id  h.  r.to.rf,  u.d  th.n,»pon  h.   S.,  .itS.S.^?  ™  thi  t^JjJS  i.  Si 

i"hi^;r^teh  ™t.n;^  "isf'Tw  sntaToi  «x  of  ih.™  d  piss,™ 

fS^  .i:  iJ  ™i  S^';i  Tk^  '  d«t..tloo  wu  5e.iol  ..Situ  to  th.  puWl. 
;,in„  ™  TH  .ni  i'^Lfi  ^   .7;   .(ore«ld,  to  d.tato  th.  ..Id  pUlntllT  on  boul 

K»v;i  r.".'foTT„''.z''Sd".:Jzr'?i  sSdt'siroS'r'b.i.i'SoSta'it'r  £ 
™i,"?s.;:uf*  ""■  '"'"'"■""'  "■' "-  ^^.'"pittaSi.u'.ff  ;s  r.  sToi'*;.;^ 

Wll'h  ta.tniotton  th.  «>mt  nlo.«l  to  jIt,;  »d"l  .b~lutely  to  tb.  dl.mtljo  of  th.  «^ 
.nd,  on  r.to.tag,  u.linnd,  u  nuoiu  th.nfor  ?!"'"'  ■f*  ''■•™'P°»  ?•  ""•  'M^'-t,  IV 
ood  .o  to.t™rtld  lb,>?,  th.1  th.  word  -un-    ^l•  «°"»'.  .•^l"tl„"1  '"'A,""  Ti  5 

to  lu.lllr  to  1»  .ndi  .n  lmprii>nm.3  to  th.  ''"•i,"'',}  A.  SSt.t  mYHi^jit  Tl2S 

foitoiith.l.l.iid,  to<durj.olth.  ».tlY«.    I  Jo™rdtogtoth..Utut..thUJMhd.jof  April 

think  th.  jury  mn.t  b.  Mtl.flal,  by  th.  Ml-  *"*■                                        ^-  ^'•n.h-  [a«l-J 

duM.,  that  ther.  wu  ui  urgent  OMMalty  of  ua-  D«fwdant'.  5th  Bill  of  Excptlona. 

ing  th.  fort,  to  order  to  Joatify  .uch  Imprison-  Wh.r.npoa  th.  d.fradaiit  Praynl  th.  oonrt 

ment,  eapwHalty  If  tbe  jury  .hould  b.  .atlalled  to  Inatruet  the  jury,  that  If,  from  th.  .Tideim. 

th.r.  waa  another  armed  veMel  of  th.  UnitMl  aforewd,    th.   jury    duill    And   that    th.   Mtld 

StatM  In  th.  port,  to  which  the  plaintiff  might    platotiff,  on  the  day  of  , 

have  been  lafely  kept-"  enlisted  u  a  marine  to  th.  naval  .errie.  of  th. 

On  th.  .eiMnd  part  of  the  Inatmction  pr.ynl.  United  Btatea,  uid  wu  never  dlecharged  then- 


Baraais  Coubt  of  thb  Utonp  States. 


kforetAtd,  ordered  on  board  the  Vincennei,  a 
United  Statei  tnui-of-wftr,  under  the  command 
of  the  defendant,  on  foreign  serrice,  and  whilp 
OD  board  aaid  rewsl,  on  lueh  foreign  service, 
hia  term  of  lervice  expired;  and  if,  from  the 
■aid  evidence,  the  jury  shall  further  find  that 
the  detention  of  the  said  plaintiff  on  board  tho 
•aid  ahip  was  essential  to  the  public  interests, 
then  it  was  lawful  for  the  defendant  so  to  de- 
tain the  said  plaintiA  a*  aforesaid,  and,  being 
■o  detained,  he  was  thereby  subject  to  the  rules 
aJid  regulations  of  tbe  navj  of  the  United 
StatiB}  and  if  the  juij  shall  further  find  that 
lOB*]  the  said  plaintiff,  being  to  detained  'as 
•foresaid,  refused  to  do  duty  on  board  the  said 
■hip,  upon  being  required  to  do  so  by  tbe  de- 
fendant, tben  it  was  lawful  for  the  defendant 
to  punish  him  with  stripes,  according  to  thu 
Mtla  nilea  and  regulations,  for  every  offense,  not 
exceeding  twelve  lashes;  and  every  such  refusal 
waa  •  new  offense,  for  which  he  was  subject  to 

nishment;  and  every  such  punishment  was  a 
satisfaction  for  every  such  offense  to  the 
time  of  tbe  infliction  thereof.    Which  instruc- 
tion the  court  refused  to  give;  and  thereupon 
tho   said   defendant,   by    his    counsel,   excepts 
thereto,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions,  which  la  done,  according 
to  the  statute,  this  30th  day  of  April,  1845. 
W.  CrancL  [Seal.] 
Defendant's  Bth  Bill  of  Exceptions. 
Whereupon  the  defendant  further  prayed  the 
eourt  to  instruct  the  jury,  that  if,  from  the  evi- 
dence aforesaid,  the  jury  aball   flnd   tliat  the 

■aid  plaintiff,  on  the day  of , 

enlisted  into  the   marine  corps  of  the   United 

States;   and  afterwards,  on  the  day  of 

April,  1838,  while  In  the  said  service,  and  dur- 
ing tho  said  enlistment,  waa  ordered  on  board 
the  Vincennes,  a  vessel  in  the  navy  of  the 
United  States,  and,  as  such  marine,  proceeded 
in  the  said  ahip  on  foreign  service,  under  the 
command  of  the  defendant;  and  the  time  of 
■ervioe  of  tbe  said  plaintiff,  enlisted  aa  afore- 
said, expired  while  he  waa  on  board  the  laid 
ahip  on  foreign  service,  and  his  detention  waa 
deeroed  essential,  by  the  commander  of  the  ex- 

Edition  in  which  he  was  engaged,  to  the  pub- 
interests,  then  it  was  lawful  for  the  said  de- 
fendant, commander  as  aforesaid,  to  detain  the 
■aid  plaintiff  on  board  the  said  ship;  and  the 
•aid  plaintiff  was  thereby  made  subject  to  tbe 
laws  and  regulations  for  the  government  of  the 
navy,  and  being  so  subject,  if  he  refused  to  do 
duty  on  board  said  vessel  when  reauired  by 
■aid  commander,  then  it  was  lawful  for  the 
•aid  oommander,  in  hia  discretion,  to  punish 
him  under  the  rules  and  regulations  of  the 
navy,  not  exceeding  twelve  Taahes  for  every 
such  refusal,  provided  the  aaid  punishment  waa 
In&icted  between  each  of  said  refusals,  and  he 
ll  not  liable  therefor  in  this  action;  which  in- 
■truation  the  court  refused  to  give;  and  there- 
upon tbe  defendant,  by  his  counsel,  excepts, 
and  prays  the  court  to  sign  and  seal  this  hill  of 
exceptions,  which  it  done  accordingly,  this 
SOth  day  of  April,  18U. 

W.  Crancb.  [Seal.] 
Defendant's  Ttb  Bill  of  E^iceptioni. 
Whereupon   the   plaintiff,  by    bis  attorney, 
110']  prayed  the  court  'to  instruct  the  jury, 
that  U  thm  iutj   believe,  fiom  the  evioenca 
mmg 


d,  that  the  aaid  defendant  «i>Illd  have 
'  kept  and  confined  the  said  plaintiff  od 
he  said  ship  Vincennes,  or  on  board  the 
p  Peacock,  with  safety  to  the  aaid  ships, 
ncers  and  crews,  then  the  defendant  had 
t  to  imprison  said  plaintiff  in  aaid  fort 
sland  of  Oahu;  ana  tbe  jury  may  give 
.mages  therefor  as  upon  tbe  whole  ev- 
aforeaaid  they  may  think  the  said 
'  entitled  to,  provided  the  Jury  shall 
it  the  said  ships  Vlncennea  and  Pea- 
are  together,  at  the  time  of  aaid  im- 
lent,  in  the  said  harbor  of  Honolulu, 
re  under  the  command  of  tbe  defend- 
d  that  said  imprisonment  in  said  fort 
used  and  continued  by  order  of  the 
nt;  which  instruction  the  court  gave 
'ed;  to  which  instruction  the  defend- 
'  hie  attorney,   excepts,  and  this    his 

exceptions  is  eiRned,  sealed,  and  or- 

0  be  enrolled,  this  30th   day  o(  April, 

W.   Crancb.     [Seal.] 
ifendant's  8th  Bill  of  Exceptlona. 
Bupon,  tbe  plaintiff  further  prayed  the 

1  instruct  the  jury,  that  if,  from  the  eri- 
fore«aid,  the  jury  believe  that  the  fl<^- 
nd  imprisonments  of  the  aaid  plaintiff, 
-d  the  said  ship  Vincennes,  alleged  in 
oration  in  this  cause,  were  immoderate, 

e,  unreasonable  in  degree,  and  diapro- 
id  to  tbe  alleged  offenses,  and  that  such 
lent  was  severer  in  degree  than  the 
id  regulations  for  the  government  of  the 
[  the  United  SUtes,  or  the  U«a  and 
I  In  such  eases  at  sea,  authorise,  then 
intiff  may  recover  such  damagea  there- 
upon the  whole  evidence,  the  Jury  may 
B  ought  to  have;  provided  tbe  jury  shall 
it  the  said  floggings  and  impnaonmenta 
nicted  by  order  of  tbe  defendant;  which 
ion  tbe  court  gave  as  prayed;  to  which 
ion  the  defendant,  by  bis  eounael,  ex- 
Lnd  this  his  bill  of  exceptions  is  allied, 
and  ordered  to  be  enrolled,  thia  SOth 
April,  1846.  W.  CtMJMh.  [Seal.] 
>fendant's  9th  Bill  of  Exceptlona. 
eupon,  the  plaintiff  further  prayed  th* 
1  instruct  the  jury,  that  if  the  fury  be- 
rom  tbe  evidence  aforesaid,  that  the 
>n  of  the  plain tifT,  as  alleged  In  the  dee- 

In  this  cause,  after  the  term  of  hia  said 
?nt  in  the  marine  corps  bad  fully  ex- 
'as  not  essential  to  tbe  public  interests, 
ich  detention  waa  unlawful,  and  ths 
'.  *is  entitled  to  recover  inch  [*lli 
■  therefore  as,  in  the  opinion  of  the  jury, 
le  whole  evidence,  be  ouight  to  luTei 
1  tbe  jury  shall  &nd  that  the  aaid  plain- 
I  detained  by  order  of  the  defendant; 
nstruction  tbe  court  gave  as  prayed;  to 
nstruction  tbe  defendant,  by  hia  coun- 
epta;  and  thia  his  hilt  of  exceptions  is 
sealed,  and  ordered  to  be  enrolled,  this 
y  of  April,  ISIS.    W.  Crancb.  [SeaL] 


and    Mr.   Toucey    (Attorney -General) 
piaintiff  it,  error,  and  Ur.  Uay  for  tbe 

loints  rained  by  Mr.  Bradley,  the  open- 
LiiaeV  'n^^fik^  '««t«  ciQutested  by  Hr.  May 


WxLKia  T.  DinsMAV. 


Ill 


and  imtained  by  the  Attorney-General,  were 
as  follows: 

I.  The  court  erred  in  ruling  out  the  eyidence 
in  the  first  exception,  because — 

1.  The  papers  were  official  reports  by  the  de- 
fendant, ante  litem  motam,  tending  (1.)  to  show 
that  the  re-enlistment  was  recognized  by  the 
goyemment,  and  that  the  government  approved 
the  detention  of  the  men  during  the  cruise,  as 
being  essential  to  the  public  interest;  (2.)  to 
rebut  any  presumption  of  malice. 

n.  The  court  erred  in  ruling  out  the  evidence 
of  the  court  martial,  because — 

1.  It  was  a  bar  to  any  recovery  by  the 
plaintiff. 

2.  It  tended  to  meet  every  presumption  of 
malice,  by  showing  that  his  conauct  had  under- 
sone  a  judicial  investigation  for  these  matters 
Before  a  competent  coiut. 

3.  It  tended  to  show  a  complete  recognition 
and  sanction  by  the  government  of  all  the  acts 
complained  of,  and  it  then  depends  upon  the 
authority  of  the  government. 

III.  The  court  erred  in  refusing  the  prayer 
stated  in  the  third  exception;  and  also  m  the 
histruction  they  gave. 

1.  If  the  word  "unsafe"  was  too  indefinite, 
the  prayer  might  have  been  refused;  but  the 
qualification  and  instruction  that  there  must 
be  "an  urgent  necessity"  was  equally  indefinite, 
and  is  not  in  itself  accurate. 

2.  The  rules  and  regulations  of  the  navy  im- 
port a  justification. 

IV.  And  there  is  error  in  each  and  every  one 
of  the  other  exceptions. 

1.  Because  the  question  of  detention  is  with- 
in the  discretion  of  the  commander,  and  imports 
lis*]  a  justification.  If  not  ^conclusive,  it 
is  prima  facie,  and  the  burden  of  proof  was  on 
the  plaintiff  to  impeach  it,  and  aver  and  prove 
malice. 

2.  <1.)  Because,  if  he  was  lawfully  detained, 
the  plaintiff  was  lawfully  subject  to  the  rules 
and  regulations  of  the  navy,  and  for  refusing 
to  go  &  duty  he  was  liable  to  be  punished  not 
exceeding  twelve  stripes,  by  order  of  the  com- 
mander, for  every  sucui  offense,  and  the  refusals 
l^ven  in  evidence  were  independent  and  sub- 
stantive offenses.  (2.)  A  refusal  to  go  to  duty 
ia  not  such  a  disobedience  of  orders  as  neces- 
sarily implies  a  mutinous  spirit  or  intent. 
There  is  a  discretion  in  the  officer  to  determine 
whether  it  is  one  of  those  petty  offenses  which 
tend  to  corrupt  the  morals  of  the  crew,  and 
which  may  be  punished  by  order  of  the  com- 
mander, or  of  tnat  higher  grade  which  requires 
severer  punishment. 

3.  Because  the  court  limited  the  question  of 
"safety"  to  the  ships,  officers,  and  crews,  with- 
out regard  to  the  prisoner  himself;  and  the 
word  '^safety"  is  equally  indefinite  with  the 
word  "unsafe." 

4.  (1.)  Because  they  submitted  to  the  jury 
the  interpretation  of  the  rules  and  regulations 
(^  the  navy,  and  to  find  also  "the  Uws  and 
customs  at  sea  governing  the  national  vessels 
of  the  United  States."  (2.)  Because  the  con- 
tract of  enlistment  and  the  re-enlistment  given 
in  evidence  subjected  the  plaintiff  to  the  rules 
and  regulations  of  the  navy,  independent  of  any 
laws  and  customs  at  sea,  except  in  eases  not 
provided  for  by  said  rules  and  regulations;  and 
IhiM  ease  was  provided  for  by  thuo. 


6.  <1.)  Because  the  ninth  exception  either 
excludes  from  consideration  the  effect  of  the  re- 
enlistment,  which  the  court  was  bound  to  inter- 
Sret;  or  if  it  is  left  open  by  the  phrase,  "if  he 
id  so  detain  them,"  it  is  too  obscure,  and  the 
jury  ma^  well  have  been  misled  by  it  into  the 
supposition  that  the  court  had  taken  that  mat- 
ter from  them.  (2.)  It  does  not  put  the  deten- 
tion on  the  ground  of  constraint,  and  being 
against  the  will  of  the  plaintiff. 

With  respect  to  the  first  exception,  Mr.  Brad- 
ley cited  the  acts  of  Congress  referred  to  In  ths 
statement  of  this  case,  and  contended  that  Dins- 
man  had  voluntarily  made  a  contract  by  which 
he  agreed  to  obey  all  the  laws  for  the  regula- 
tion of  the  navy,  and,  at  all  events,  the  evidence 
ought  to  have  gone  to  the  jnry  to  rebut  ths 
presumption  of  malice. 

2d  exception.  The  judgment  of  the  court- 
martial  was  sanctioned  by  the  President  and 
consequently  Wilkes's  detention  of  Dinsman 
was  approved.  Perhaps  it  was  not  a  legal  bar 
to  the  action,  but  was  good  evidence  to  show 
that  Wilkes  was  acting  under  a  sense  of  duty» 
and  not  actuated  by  malice.  BulL  N.  P.  19; 
12  Mass.  Rep.  679. 

*3d  exception.  The  terms  of  re-en-  [*11S 
listment  were  the  same  as  the  original  except  in 
two  points,  namely,  that  it  provided  for  a  term 
of  service  in  the  exploring  expedition,  and  for 
an  indefinite  time.  Could  not  Congress  legis- 
late for  thisT  They  passed  an  act  to  regubte 
the  exploring  expedition,  and  the  contract  with 
Jones  was  in  fact  a  contract  with  the  United 
States.  We  say,  therefore,  that  the  chastise- 
ment which  was  infiicted  was  authorized  by 
law.  The  opinion  of  the  court  below  would 
destroy  all  discipline  in  the  navy.  On  the  sub- 
ject of  imprisonment  on  shore  in  the  merchant 
service,  and  to  inflict  corporal  punishment,  hs 
cited  Shee's  Abbott  on  Shipping,  chap.  4,  part 
2,  p.  177;  Ware  18,  19,  207,  230,  371,  603;  1 
Story,  106;  4  Mason,  611,  612;  6  Mason,  193; 
1  Sumner,  397,  398. 

Under  the  contract,  therefore,  without  refer- 
ence to  the  statute,  Wilkes  had  a  right  to  In- 
flict this  punishment. 

But  the  navy  regulations  also  justifled  it. 
The  marine  corps  is  a  part  of  the  navy.  Naval 
Laws,  100,  166,  164.  The  Act  of  1837  neces- 
sarily gave  the  commanding  officer  a  discretion 
to  judge  whether  or  not  the  interests  of  ths 
service  required  the  detention  of  ! Dinsman.  If 
the  jury  were  satisfied  that  he  deemed  it  ex- 
pedient to  do  so,  it  was  enough.  The  law  pro- 
tected him  unless  malice  was  shown,  and  it  was 
for  the  other  side  to  prove  malice. 

6th  exception.  Eveiy  refusal  to  do  duty 
was  a  fresh  offense.  Rules  and  Reflations 
for  the  Navy,  art.  3,  14,  80;  Act  of  April  2S« 
1800. 

7  th  and  8th  exceptions.  The  power  of  the 
officer  over  the  man,  and  the  interpretation  of 
the  navy  regulations,  were  not  matters  of  fact 
for  the  jury.  They  were  questions  of  law. 
The  court  ought  to  have  decided  whether  or 
not  the  contract  of  re-enlistment  was  bindiuff. 

Mr.  May,  for  defendant  in  error,  recited  all 
the  facts  in  the  case,  and  proceeded  to  examins 
what  were  the  rights  of  Wilkes  in  the  case,  and 
how  acquired.  The  earlier  laws  were  almost 
all  repealed  bv  the  Act  of  June  30,  1831.  See 
Naval  Laws,  166. 
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The  enlistment  took  place  on  the  21  et  of  No- 
?ember,  1836,  and  was  for  four  years.  Con- 
sequent it  expired  on  the  2Ut  of  November, 
1840.  But  it  has  been  argued  that  a  re-enlisi- 
ment  was  made,  to  extend  over  the  entire  cruise. 
There  is  no  authority  in  any  law  for  such  a 
contract;  none  which  justifies  an  indefinite  en- 
listment. If  there  is,  let  it  be  shown.  The 
agreement  with  Jones  was  not  a  valid  contract. 
Jones  had  no  authority  to  make  it.  Besides, 
114*]  the  man  was  already  enlisted  *for  four 
years,  and  whilst  thus  in  service  was  incapable 
of  making  another  and  different  contract. 

The  A^  of  March  2d,  1833,  provides  that  no 
bounty  shall  be  allowed,  and  the  fourth  auditor 
was  right  in  taking  this  view  of  it.  The  con- 
tract was  therefore  in  violation  of  law,  and  can- 
not be  binding.  Even  supposing  the  contract 
with  Jones  to  be  good,  it  was  only  with  him 
pmonally,  and  did  not  pass  to  his  successor. 
Where  a  public  contract  is  made  under  l^gal 
authority,  and  in  the  line  of  duty,  by  an  officer, 
it  is  bindine.  1  Cranch,  363.  But  Jones  had 
BO  Icffal  auuority. 

It  Is  argued  that  this  contract  is  like  those 
which  are  made  in  the  merchant  service.  The 
form  of  these  is  given  in  Abbott  on  Shipping 
(Stoiy's  ed.),  page  660.  TIm  term  of  service  is 
required  to  be  fixed  for  the  protection  of  sea- 


Suppose  that  the  contract  of  re-enlistment 
with  Jones  was  valid,  what  were  Wilkes's 
rights  under  itf    They  must  be  only  what  Con- 

Eess  gave  by  the  act  providing  rules  and  regu- 
tidtos  for  the  navy.  Do  th«M  authorize  an 
imprisonment  out  of  the  ship?  Let  the  other 
side  ^ow  any  such. 

But  it  has  been  said  that  the  Act  of  1837 
flmve  to  Wilkes  a  right  to  detain  this  man. 
That  act  relates  only  to  seamen  and  boys.  It 
does  not  include  marines,  either  in  the  title  or 
body  of  the  law.  Whenever  any  act  of  Congress 
intends  to  include  the  marine  corps,  it  alwajrs 
says  so.  The  late  Attorney-General,  Mr.  Le- 
gar6,  gave  an  opinion  that  marines  were  not 
Includeid  in  this  act.  The  act  was  passed  after 
the  enlistment  was  made,  and  cannot  be  retro- 
active. The  enlistment  took  place  on  the  14th 
of  November,  1836,  aAd  the  Act  was  passed  on 
the  2d  of  March,  1837.  On  the  subject  of  retro- 
spective laws,  Mr.  May  cited  1  Qallison,  139; 
4  Sei^.  ft  Rawk,  408;  2  Feten,  667;  6  Cranch, 
174;    16  Mass.  Rep.  246. 

Wilkes*  rights  over  Dinsman  were  not  un- 
limited or  <£spotic.  They  were  regulated  ei- 
ther, Ist^  by  statute;  2d,  by  ussge. 

[Mr.  May  then  examined  the  statutes  and 
navy  regulations,  and  contended  that  the  au- 
thority which  he  had  CKcrcised  was  not  justi- 
fied by  them.] 

2d.  Usage. 

The  anuioritiea  show  that  the  power  of  a 
captain  is  not  unlimited.  2  Carr.  ft  Payne, 
148;  Shee's  Abbott  on  Ship.  177,  178;  1  Hagg. 
Adm.  272;  2  SUrkie,  462;  1  Cowper,  161;  14 
Johns.  119;  Gilpin,  232;  4  Mason,  611,  612;  1 
Story,  106;  1  Ware,  18,  19,  372,  603;  Pet 
Adm.  174,  176;  Ware,  224,  where  the  whole 
subject  is  traced;  1  Wood,  ft  M.  267. 

If  the  master  infiicts  an  unusual  punishment, 

he  if  j«s/K>nsible.    It  is  rerj  doubtful  whether 

115^]  be  can  iawfuUy  confine  a  ^seaman  in  a 

fore^  jMil    The  eighth  artioU  of  tha  Conati- 


I  tution  of  the  United  States  says,  that  emel  and 
unusual  punishments  shall  not  be  infiietod ;  and 
the  question  whether  or  not  a  punishment  is 
one  of  this  forbidden  class  is  a  question  of  fact 
for  a  jury. 

1st  exception.  Wilkes  wished  to  read  his  own 
letter  to  the  Secretary  of  the  Navy.  This  waa 
not  proper  evidence,  and  could  not  even  mitigate 
damages,  because  it  afforded  no  proof  of  Um 
state  of  his  mind  two  years  after  it  was  writ- 
ten, when  these  severe  punishments  were  in- 
fiicted.  The  exception  does  not  state  the  pur- 
pose for  which  it  was  offered.  It  is  now  said 
that  it  was  to  show  that  the  government  ap- 
proved his  conduct.  But  there  was  no  evidence 
offered  below,  that  the  Secretary  ol  the  Navy 
approved  of  or  even  answered  it. 

2d  exception.  Dinsman  was  no  party  to  the 
record  of  the  court-martial  by  which  Wilkes  was 
acquitted.  Buller's  N.  P.  and  12  Mass.  Bep. 
697,  have  been  referred  to;  but  in  both  these 
cases,  the  plaintiff  was  a  party  to  the  proceed- 
ing.  The  opinions  of  officers  of  the  eonrt- 
martial  are  no  evidence  of  Wilkes'  state  of 
mind;  and»  besides,  there  were  many  other 
charges  upon  which  he  was  tried. 

3d  exception.  The  prayer  here  Is  based  upon 
the  contract  with  Jones.  But  this  contract  was 
void,  and  therefore  the  court  below  was  right* 
There  is  no  authority  anywhere  given  by  Uw, 
by  which  an  officer  of  the  navy  can  confine  a 
man  on  shore.  The  rules  of  the  merchant  serv- 
ice do  not  apply,  because  vessels  of  war  have 
ample  means  of  imprisonment  within  them- 
selves. The  prayer  proposed  to  submit  to  the 
jury  whether  or  not  Dinsman  was  punished 
according  to  the  rules  and  regulations  of  the 
navy.  But  this  was  a  question  of  law.  The 
rules,  etc,  were  not  offered  in  evidence,  and 
therefore  the  jury  could  not  decide. 

4th  exception.  The  act  of  Congress  does  not 
leave  it  to  the  mere  arbitrium  of  an  officer 
whether  to  detain  a  seaman  or  not.  The  bur- 
den of  proof  is  upon  him,  to  show  that  the  do* 
tention  was  essential  to  the  interests  of  the 
service.  The  act  of  Congress  directs  the  officers 
to  "report  to  the  Navy  Department,"  and  im- 
plies therefore  that  he  is  responsible  for  his 
acts. 

6th  exception.  It  has  been  said  that  ef«^ 
refusal  to  do  dutv  is  a  fresh  offense.  If  this 
argument  be  sound,  a  man  might  be  whipped  to 
death  for  refusing  to  perform  duty  after  the 
term  of  his  enlistment  had  expired. 

6th  exception.  This  depends  on  tho  saina 
principle. 

7th  and  8th  exceptions.  If  the  above  prin- 
ciples are  correct,  the  prayers  in  these  excep- 
tions are  even  less  beneficial  than  we  had  a 
right  to  expect,  and  are  not  erroneous. 

*9th  exception.  We  are  not  bound  [*116 
to  prove  malice.  The  law  infers  it  from  the 
acts  done.  8  East,  699;  1  Greenlears  Ev.  sec. 
34;  2  Oreenleaf,  sec  94;  1  Sunmer,  399;  2 
Staride  on  Ev.  904,  906. 

Mr.  Toucey,  Attorney-General,  for  the  plain- 
tiff in  error: 

The  letter  to  the  Secretary  of  tho  Navy  and 
the  proceedings  of  the  court-martial,  mentioned 
in  the  first  snd  second  bills  of  exception,  were 
improperly  ruled  out.  The  letter  was  an  of- 
ficial letter  relating  to  public  duty.  The  oourt- 
^  maxUsX  YisA  sj^^WXa^  CAJ^tain  Wilkes. 
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Hie  third  bill  of  exceptions,  as  to  the  plain- 
tiff's imprisonment  in  the  fort. 

The  court  refused  to  let  the  defense  rest  upon 
the  point  of  the  safety  of  the  ship  to  which  the 
plaintiff  belonged;  but  the  validity  of  the  de- 
fense upon  urgent  necessity,  as  something  more 
than  the  mere  safety  of  the  ship.  The  clause, 
''especially  if  the  jury  should  be  satisfied  there 
was  another  armed  vessel  of  the  United  States 
in  the  port,  in  which  the  plaintiff  might  have 
been  safely  kept,"  does  not  qualify  the  charge; 
•because,  if  the  jury  did  not  find  this,  the  charge 
still  remained.  Here  the  court  says  the  safety 
of  the  ship  is  not  a  sufficient  justification  for 
removing  a  mutineer  to  the  fort,  but  there  must 
be  an  ur^nt  necessity,  and  that  would  justify 
it.  The  jury  must  necessarily  have  been  misled 
bj  this  instruction  and  great  injustice  done  to 
an  officer  who  looked  to  the  safety  of  his  ship 
as  the  first  and  principal  point  of  duty. 

The  court  refused  to  charge  the  jury,  that, 
if  the  plaintiff  refused  to  go  to  duty,  and  was 
punished  for  it  according  to  the  rules  and  regu- 
lations of  the  navy,  it  was  a  sufficient  defense; 
bat  charged,  affirmatively,  that  this  was  not  a 
sufficient  justificatioE.  The  court  charged  very 
eorrectly,  that,  "in  the  petty  offenses  which,  by 
those  rules,  are  punirhanle  by  flogging,  there  is 
a  limit  within  which  the  officer  has  a  dis- 
eretion;"  and  then  charged  the  other  way,  that 
ths  jury  must  judge  whether  he  exercised  that 
discretion  soundly  and  reasonably.  In  other 
words,  that  he  has  no  discretion  which  he  can 
exercise,  but  Uie  jury  must  exercise  it  for  him, 
upon  the  testimony  of  witnesses,  after  the  oo< 
easion  has  passed  away. 

The  court  further  instructed  the  jury,  that 
ths  shipping  articles  alone  did  not  justify  ths 
corporal  punishment,  and  that  the  reasonable- 
ness of  it  must  be  found  by  the  jury.  The  ship- 
ping articles  in  this  case  is  the  contract  of  en- 
listment. The  plaintiff  expressly  agreed  to  be 
subjected  to  this  rules  and  discipline  of  the 
nayy.  If  punished  in  a  given  case  precisely  ac- 
«orohiig  to  those  rules,  the  act  is  justified  by 
117*]  ths  agreement,  and  the  ^charse  that  its 
reasonableness  must  be  found  by  the  jury  is 
misapplied  and  erroneous.  The  question  of 
"reasonableness"  arises  in  those  cases  only 
where  the  law  authorises  the  application  of 
rsason^le  foroe.  But  where  the  law,  and  the 
ooosent  of  the  p^T^»  authorize  the  application 
of  force  accordmg  to  certain  definite  rules,  the 
only  question  is,  whether  it  has  been  applied  ac- 
cording to  those  rules. 

The  fourth  and  ninth  bill  of  exceptions  may 
be  considered  together. 

By  the  fourth  the  court  refused  the  instruc- 
tion, that,  if  the  plaintiff's  detention  was 
deemed  essential  to  the  public  interests  by  the 
eonunander,  the  defendant,  as  such  commander, 
bad  a  right  to  detain  him,  and  that  the  plain- 
tiff was  thereby  made  subject  to  the  rules  and 
regulations  for  the  government  of  the  navy. 
The  court  further  instructed  the  jury  affirma- 
Uvely,  that  the  burden  of  proof  was  on  the  de- 
fendant, to  show  that  the  detention  of  the  plain- 
tiff was  essential  to  the  public  interests,  and 
that  it  was  not  confided  absolutely  to  the  dis- 
cretion of  the  commander. 

By  ths  ninth,  the  court,  at  the  plaintiff's  re- 
que^  charged,  that^  if  the  juxy  believed  the 
IS  Ii.  «d. 


detention  not  essential  to  the  public  interests, 
the  plaintiff  might  recover. 

The  Act  of  the  2d  of  March,  1837,  ff  SUt.  at 
Large,  153,  provides,  "that  when  the  time  of 
service  of  any  person  enlisted  for  the  navy 
shall  expire  when  he  is  on  board  any  of  the 
public  vessels  of  the  United  States  employed  on 
foreiffu  service,  it  shell  be  the  duty  of  the  oom- 
ntianding  officer,  etc.,  to  send  him  to  the  United 
States  in  some  public  or  other  vessel,  unless  his 
detention  be  essential  to  the  public  hiterests,  in 
which  case  the  said  <^cer  may  detain  him  until 
the  vessel  in  which  he  shall  be  serving  shall  re- 
turn to  the  United  States;  and  it  shall  be  the 
duty  of  said  officer  immediately  to  make  report 
to  the  Navy  Department  of  such  detention,  and 
the  causes  thereof."  It  further  provides,  that 
the  per8(m  so  detained  "shall  be  subject  in  all 
respects  to  the  laws  and  re|^ations  for  ths 
government  of  the  navy,  until  their  return  to 
the  United  States,  and  all  such  persons  as  shall 
be  so  detained,  and  all  such  as  shall  voluntarily 
re-enlist  to  serve  until  the  return  of  the  vessel 
in  which  they  shall  be  serving  and  their  regular 
discharge  therefrom  in  the  United  States,  shall, 
while  BO  detained,  and  while  so  serving  under 
their  re-enlistment,  receive  an  addition  of  ons- 
fourth  to  their  pay."  Are  the  marines  compre- 
hended in  these  terms  T  The  words  are,  "wnen 
the  time  of  service  of  any  person  enlisted  for 
the  navy  shall  expire."  Marines  are  enlisted 
for  the  navy.  Hie  court  assumed  they  were 
within  the  law.  They  are  pre-eminently  within 
its  reason,  and  are  precisely  witiiin  its 
*letter.  The  contract  with  them  was  [*118 
only  commensurate  with  the  power  conferred  by 
that  act.  It  was  to  take  effect  after  the  exist- 
ing term  expired;  it  was  not  material  when  it 
was  made;  it  might  be  necessary  to  make  it  be- 
fore the  cruise;  it  is  enough  that  it  secured  con- 
sent to  what  the  law  authorised. 

The  charge  of  the  court  absolutely  excluded 
the  agreement  to  serve  during  the  cruise;  it 
submitted  to  the  jury  the  question  which  the 
commander  was  authorized  by  the  act  of  Con- 
gress to  decide,  ^nd  by  his  duty  as  an  officer  re- 
quired to  decide.  The  question  is  one  of  dis- 
cretion, a  question  of  government,  a  mere  po- 
litical question.  It  must  be  decided  before  the 
person  or  crew  could  be  detained.  The  necessi^ 
IS  a  present  one,  in  foreign  parts.  The  dutj  is 
devolved  on  the  commander  to  act  one  way  or 
the  other,  to  send  the  men  home,  or  detain  tnem 
according  to  that  decision.  It  is  expressly  made 
his  du^  to  report  the  causes  of  the  detention, 
that  is,  the  grounds  of  the  decision,  which  would 
be  impossibfe  unless  he  made  it.  The  power  to 
be  exercised  of  detaining  tiie  men  is  expressly 
conferred  on  him.  It  b  the  declared  conse- 
quence of  its  exercise,  that  they  shall  be  subject 
to  the  rules  and  regulations  for  the  government 
of  the  navy.  Others  are  to  act  upon  that  de> 
cision  thus  made,  and  are  not  required  to  revise 
it,  or  permitted  to  question  it.  It  is  the  duty 
of  all  the  subordinate  officers,  and  of  the  crews 
of  the  different  ships,  to  obey  the  orders  of  the 
commanding  officer  founded  on  that  decision, 
and  such  oraer  is  not  only  a  sufficient  warrant 
for  their  obedience,  but  they  are  liable  to  the 
penalty  of  death  if  they  disobey  it.  It  is  the 
duty  of  the  Treasury  Department  and  pension 
office  to  set  upon  it^    The  power  itself,  in  its 
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essential  character,  is  a  practical  power  of  goy- 1 
ernment.  It  is  part  and  parcel  of  the  executive  ] 
power,  as  applicable  to  the  navy,  and  belonging 
to  its  officers.  Without  its  certain  exercise, 
there  could  be  no  authority  or  discipline.  It  is 
Impossible  that  the  grounds  of  the  order  should 
be  submitted  to  a  jury  before  it  be  known 
whether  it  is  to  be  obeyed.  Nor  can  they  be 
submitted  to  a  jury  upon  evidence.  It  would 
not  be  practicable  to  prove  them.  No  one  knows 
what  those  grounds  are,  except  the  officer  who 
makes  the  onier.  They  lie  often  within  his  own 
knowledge  exclusively,  and  he  cannot  be  a  wit- 
ness. They  are  often  the  result  of  his  sagacity 
and  foresight,  aa  well  as  observation,  and  are 
incapable  of  proof.  It  is  the  greatest  absurdity 
to  suppose  that  an  act  of  Consrcss  has  left  it 
doubtful,  and  to  be  ascertained  afterwards  by 
the  verdict  of  a  jury,  whether  a  fleet  in  actual 
service  is  a  voluntary  association,  or  a  legally 
organized  body  under  the  government  of  law; 
whetlier  the  crews  of  a  squadron  are  in  the 
naval  service  or  not;  whether  the  commander 
119*]  or  any  of  *his  subordinate  officers  have 
any  lawful  command;  or  that  these  questions 
are  to  be  decided,  perhaps  years  afterwards,  in 
each  particular  case,  according  to  the  uncertain 
and  varying  opinions  of  a  jury.  And  the 
cruelty  of  it  would  be  aa  great  as  its  absurdity. 
It  would  be  a  rehnement  of  cruelty  to  require 
an  officer  to  act  upon  a  combination  of  circum- 
stances incapable  of  proof,  and  upon  his  own 
knowledge,  judgment,  and  sagacity,  and  then 

Eunish  him  for  want  of  proof,  or  perhaps  for 
eing  wiser  than  twelve  men  ignorant  ujpon  the 
subject.  The  government  has  a  general  power 
independent  of  the  act.  The  true  view  is,  that 
the  point  was  decided  by  the  government.  The 
action  of  Commodore  Jones  here  at  home  in  the 
presence  of  the  f^overnment;  the  payment  of  the 
bounty;  the  action  of  the  Treasury  Department 
in  paying  the  men  aa  in  the  service;  the  ab- 
senoe  of  any  disapproval;  the  approval  of  the 
acquittal  on  the  charge  for  detaining  and 
coercing  them.  Whether  the  matter  was  decid- 
ed by  the  President  personally  through  the 
Navy  Department,  or  through  the  commander 
of  the  expedition,  the  same  result  follows — the 
decision  is  conclusive  upon  the  Judicial  Depart- 
ment. Aa  to  the  rule  relative  to  the  discretion 
of  a  public  officer,  when  it  is  made  his  duty  to 
decide  and  to  act,  and  of  others  to  act  accord- 
ing to  that  discretion.  The  question  is  an  im- 
portant one.  It  involves  a  great  principle,  es- 
sential to  the  powers  of  government.  The 
discretion  within  the  limits  assigned  to  it, 
though  in  aa  executive  officer,  partakes  of  the 
character  of  judicial  discretion.  The  au- 
thorities are  conclusive.  Drew  v.  Colton,  1 
East,  506,  in  note;  Seamen  v.  Patten,  2  Caines, 
312;  Vanderheyden  v.  Young,  11  Johns.  150; 
Martin  v.  Mott,  12  Wlieat  19;  Decatur  t. 
Paulding,  14  Pet.  497;  Kendall  y.  Stokes,  3 
How.  97,  98;  Brashear  t.  Mason,  9  How.  101, 
102. 

The  oourt  also  held,  that  when,  in  the  dis- 
charge of  his  duty  to  the  best  of  his  judgment, 
the  conmiander  had  decided  to  detain  the  men, 
it  was  to  be  presumed  that  he  had  acted  wrong, 
and  the  burden  of  proof  lay  upon  him  to  show 
tlisi  he  hMd  acted  right.  In  Martin  y.  Mott, 
Mm  court  Uy  doiwn  the  eontrary  rule. 


The  fifth  bill  of  exceptions. 

The  court  refused  the  instruction,  that,  if  tha 
jury  should  find  the  detention  of  the  phiintiff 
essential  to  the  public  interests,  it  was  lawful 
for  the  defendant  to  detain  him,  and,  for  a  re- 
fusal to  do  duty,  to  punish  him  according  to 
the  rules  and  regulations  of  the  navy,  with 
stripes  not  exceeding  twelve,  etc  In  such  case 
clearly  he  was  liable  to  be  detained;  be  waa 
subject  to  the  rules  and  discipline  of  the  navy ; 
he  waa  liable  to  be  punished  for  mutiny  or  in- 
subordination under  those  rules.  The  Act  of 
*30th  of  June,  1834,  4  Stat  at  Large,  [*120 
712,  proyides,  "that  the  said  corps  shall,  at  aU 
times,  be  subject  to  and  under  the  laws  and 
regulations  which  are  or  may  hereafter  be  es- 
tablished for  the  better  government  of  the  navy, 
except  when  detached  with  the  army  by  order 
of  the  President." 

The  instruction  refused  in  the  sixth  bill  of 
exceptions  is  similar  to  the  last,  except  that  it 
was  lawful  for  the  commander  in  his  discretion 
to  punish,  under  the  rules  and  regulations  of 
the  navy. 

The  seventh  bill  of  exceptions. 

The  court,  at  the  plaintifTs  request,  instmet- 
ed  the  jury,  that,  if  the  defendant  could  haye 
securely  kept  and  confined  the  plaintiff  in  the 
Vlnceunes  or  the  Peacock,  with  safety  to  the 
ships,  their  officers  and  crews,  the  defendant 
had  no  right  to  imprison  the  plaintiff  in  the 
fort.  The  breadth  of  the  proposition  ia.  that» 
had  it  required  the  exclusive  attention  of  every 
officer,  seaman,  and  marine  to  haye  kept  and 
confined  the  plaintiff  on  board  safely,  the  de- 
fendant could  not  justify  sending  the  mutineer 
to  the  fort  during  the  stay  at  the  Island.  I'he 
jury  could  not  do  otherwise  than  convict,  under 
this  instruction;  because  it  was  doubtless  possi- 
ble for  the  commander,  officers,  and  men  Mtfely 
to  confine  one  man  on  board  either  of  the  ships, 
and  save  them,  their  officers  and  crews,  from 
destruction. 

The  eighth  bill  of  exceptions. 

At  the  plaintiff's  request,  the  court  charged, 
that,  if  the  punishment  waa  immoderate,  ex- 
cessive, unreasonable,  disproportioned,  seyerer 
than  the  rules  of  the  navy  or  the  laws  and  cus- 
toms in  such  cases  at  sea  authorize,  the  plain- 
tiff might  recover.  This  excluded  the  com- 
mander from  the  protection  of  the  rules  and 
regulations  for  the  navy.  If,  in  the  opinion  of 
the  jury,  the  punishment  waa  immoderate,  etc, 
and,  though  not  more  severe  than  the  mlea  and 
regulations  of  the  navy  authorized,  yet  more 
severe  than  the  laws  and  customs  in  such  cases 
at  sea  authorized,  they  were  directed  to  eonvict 
the  defendant. 

By  the  instrucUons  given  and  withheld,  the 
defendant  waa  deprivetT— 

1st.  Of  the  benefit  of  showing  the  sanction  of 
his  government  ir  eveiy  form  known  to  the 
laws. 

2d.  Of  the  fundamental  rule  of  the  safety  of 
the  ship,  as  a  guide  to  the  officer  exerciaing  dis- 
cretionary power  conferred  for  that  end. 

3d.  Of  the  benefit  of  the  renewed  contract  of 
enlistment,  by  which  the  men  agreed  to  be  de- 
tained during  the  cruise. 

4th.  Of  the  benefit  of  the  Act  of  1837,  giv- 
ing him  power  to  detain  the  men  abroad,  after 
the  expiration  of  their  terms,  when  the  publis 
interests  require  it» 

Sownrd  T« 


Wilkes  v.  DursMAH. 


121 


ttfl  *5th.  Of  the  protection  of  the  rules 
and  regulations  for  the  government  of  the  navy, 
when  acting  within  them. 

6th.  Of  the  discretionary  use  of  the  consular 
prisons,  when  necessary  in  the  suppression  of 
mutiny. 

7th.  Of  the  usual  presumption  in  favor  of  the 
exercise  of  official  discretion. 

8th.  And  finally,  of  legal  protection  in  the 
upright  exercise  of  discretionary  power  con- 
ferr^  on  him  as  a  public  officer  for  public  ends, 
where  the  law  imposed  on  him  tne  duty  to 
exercise  it. 

1.  The  commander  of  the  exploring  expedition 
was  a  public  officer,  intrusted  with  power  which 
it  was  his  duty  to  exercise,  and  it  was  his 
right  to  show  on  the  trial  that  he  acted  by 
direction  of  his  government,  or  with  its  sanc- 
tion. 

2.  The  safety  of  the  ship  or  squadron  was  a 
fundamental  rule  to  guide  him  in  the  exercise 
of  the  discretion  which  the  law  had  given  him. 
(t  is  the  law  of  the  highest  necessity. 

3.  After  the  passage  of  the  Act  of  iMarch  2d, 
1837,  it  was  competent  for  him  to  make  with 
the  men  the  agreement  of  October,  1837,  that 
they  would  serve  during  the  term  of  the  cruise, 
tnd  until  the  vessel  should  return  to  a  port  of 
safety  in  the  United  States. 

4.  Independently  of  this  contract,  he  had 
legal  power  under  the  act  to  require  the  men 
thus  to  serve.  Thus  intrusted  with  certain 
oower  for  a  public  object,  it  was  his  duty  to  ex- 
ercise that  i)ower  according  to  his  view  of  the 
^ixigency;  that  is,  according  to  his  view  of 
present  circumstances,  and  he  is  protected  by 
the  law  which  imposed  that  duty,  if  he  dis- 
charged it  uprightly. 

6.  Whether  the  case  be  one  of  renewed  cov 
tract,  or  of  detention  under  the  act,  the  ms 
rinea,  during  the  period  of  such  service,  werb 
iubject  to  the  rules  and  regulations  establislied 
for  the  government  of  the  navy,  and  liable  to 
be  punished  for  mutiny  or  insubordination  ac- 
cording to  such  rules  and  regulations,  and  the 
officer  conforming  to  them  is  justified  by  them. 

6.  Within  thoae  rules  and  regulations  he  has 
the  power  of  confining  an  offender,  and  as  they 
do  not  limit  him  to  any  particular  place  of 
confinement,  and  it  is  admitted  he  may  use  the 
consular  prison,  it  is  necessarily  intrusted  to 
him  to  determine  whether  the  ship's  prison  or 
the  consular  prison  shall  be  used  for  that  pur- 
pose; and  if  he  decide  that  question  in  good 
faith,  with  pure  motives,  he  is  not  answerable 
for  any  error  in  judgment. 

7.  If  his  decision  may  be  reviewed  and  re- 
versed by  a  jury  upon  the  mere  question  of  ex- 
pediency, there  is  neither  law,  reason,  nor  pro- 
priety which  forbids  the  commander  to  remove 
a  mutineer  from  the  squadron  to  the  consular 
1S2*]  prison,  though  it  *may  be  possible  to 
confine  him  in  some  one  of  the  ships  with  safety. 
Even  in  the  case  of  a  private  vessel  it  may  be 
done,  if  it  be  safer  or  better  to  do  so,  or  a  great 
ofTenae  has  been  committed.  Wilson  v.  The 
Mary,  Gilpin,  32;  Magee  v.  The  Moss,  lb.  233; 
United  States  v.  Wickham,  1  Wash.  C.  C.  316; 
Thome  v.  White,  1  Pet.  Adm.  168;  Abbott  on 
Shipping,  Story's  ed.  137. 

8.  J  t  IS  to  be  taken,  prima  facie,  that  a  pub- 
lie  officer  baa  done  his  duty.  It  la  not  to  be 
IS  li.  ed. 


presumed  that  he  has  been  guilty  of  an  act  of 
infidelity  to  the  public  trust  committed  to  him. 
As  declared  by  this  court  in  Martin  v.  Mott, 
every  public  officer  is  presumed  to  act  in  obe- 
dience to  his  duty,  until  the  contrary  be  shown. 
The  onus  probandi  does  not  lie  on  him. 

Mr.  Justice  Woodbury  delivered  the  opin- 
ion of  the  court: 

The  original  action  in  this  ease  was  trespass 
by  a  marine  in  the  exploring  expedition  against 
its  commanding  officer. 

It  will  be  seen,  by  the  statement  of  the  case, 
that  the  injury  complained  of  was  a  punish- 
ment infiicted  on  the  plaintiff  by  the  defendant, 
iu  November,  1840,  near  the  Sandwich  Islands, 
for  disobedience  of  orders,  or  a  refusal  to  per- 
form duty  when  directed. 

The  plaintiff  claimed  that  the  term  for  which 
he  was  bound  to  serve  as  a  marine  had  then  ex- 
pired; that  the  defendant  had  no  right  or 
justification  to  detain  him  longer  on  board;  and 
tliat,  his  refusal  to  do  duty  lunger  being  the 
only  reason,  and  an  insufficient  one,  for  punish- 
ing him  at  all,  under  such  circumstances  he  was 
entitled  to  recover  damages  of  the  defendant  for 
subjecting  him  to  receive  twelve  lashes,  and  for 
a  repetition  of  the  punishment  on  a  subsequent 
day,  after  another  request  and  refusal  by  him 
to  obey.  And  also,  in  the  meantime,  for  put- 
ting him  in  irons,  and  confining  him  in  a 
native  prison  on  the  island  of  Oahu. 

The  defendant  pleaded  the  general  issue;  and 
by  agreement  of  parties,  any  special  matter  was 
allowed  to  be  given  in  evidence  under  that  issue. 

Various  questions  of  law  arose  during  the 
trial,  which  are  presented  on  the  record  in  nine 
separate  bills  of  exceptions  by  the  defendant, 
and  one  by  tlie  ]jlaintiff.  Some  of  them  are  of 
an  ordinary  character;  but  others  possess  much 
interest,  and  are  important  in  their  conse- 
quences, not  only  to  these  parties,  but  to  the 
government  and  the  community  at  large. 

In  a  public  enterprise  like  the  exploring  ex- 
pedition, specially  authorized  by  Congress  in 
in  1836  (see  Act  of  Congress  of  14th  of  May^ 
1836,  5  Statutes  at  Large,  29,  sec.  2),  for  pur- 
pose of  conunerce  and  science,  very  valuable  to 
the  country,  and  not  entirely  ^without  [*12S 
interest  to  most  of  the  civilized  world,  it  was 
essential  to  secure  it  from  being  defeated  by 
any  discharge  of  the  crews  before  its  great 
objects  were  accomplished,  or  by  any  want  of 
proper  authority,  discretionary  or  otherwise,  in 
the  commander,  to  insure,  if  possible,  a  succeaa- 
ful  issue  to  the  enterprise. 

It  is  not  to  be  lost  sight  of,  however,  and  will 
be  explained  more  fully  hereafter,  that,  while 
the  chief  agent  of  the  government,  in  so  im- 
portant a  trust,  when  conducting  with  skill, 
fidelity,  and  energy,  is  to  be  protected  under 
mere  errors  of  judgment  in  the  discharge  of  his 
duties,  yet  he  is  not  to  be  shielded  from  re- 
sponsibility if  he  acts  out  of  his  authority  or 
jurisdiction,  or  infiicta  private  injury  either 
from  malice,  cruelty,  or  any  species  of  oppres- 
sion, founded  on  considerations  independent  of 
public  ends. 

The  humblest  seaman  or  marine  is  to  be 
sheltered  und^r  the  egis  of  the  law  from  any 
real  wrong,  as  well  as  the  highest  in  office. 
Considerations  connected  with  these  views  are 
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iBTolved  in  most  of  the  pointi  ruled  bj  tho 
court  below. 

But  the  first  and  second  exceptions  taken  bv 
the  defendant  raise  incidental  questions,  which 
it  may  be  better  to  dispose  of  separately,  before 
proceeding  to  the  principal  points  involved. 

One  of  these  questions  is  the  propriety  of  re* 
iecting  a  letter  written  by  the  defendant,  in  re- 
lation to  the  bounty  given  to  the  seamen  and 
marines  on  their  re-enlisting  or  contracting  to 
serve  till  the  expedition  should  terminate. 

As  this  letter  related  to  that  material  trans- 
action, and  was  a  part  of  the  res  gestee,  it  seems 
competent.  Ridley  ▼.  Qyde,  9  Bingham,  349, 
864;  Hadlej  v.  Carter,  8  N.  H.  40;  Aiken  ▼. 
Bemis,  2  Wood.  &  M. 

It  was  also  official  correspondence  of  the  com- 
mander in  respect  to  official  matters,  and  seems 
to  have  been  justifiable  as  evidence  on  that  ac- 
count.   1  Greenleaf  on  Ev.  sec.  491. 

The  other  question  relates  to  the  propriety  of 
•xcludiuff  the  proceedings  of  a  court-martial, 
which,  after  the  return  of  Captain  Wilkes,  was 
convened,  and  acquitted  him  of  this  among 
other  charges. 

We  think  that  such  proceeding!  were  not 
conclusive  on  the  plaintiff  here,  thoiu;h  a  bar 
to  subsequent  indictments  in  courts  of  common 
law  for  the  same  offense,  the  parties  then  being 
the  same  likewise,  and  the  tribunal  acquitting 
competent  to  examine  and  acquit.  Aspden  et 
al.  V.  Nixon  et  al.  4  How.  467;  Bumnam  v. 
Webster,  1  Wood.  &  M.  172.  And  though  some- 
times, yet  questionably,  they  have  been  deemed 
a  bar  to  civil  suits  for  damages,  where  the 
plaintiff  was  the  prosecutor  before  the  court- 
martial  for  that  mjury.  Buller,  N.  P.  19; 
Hannaford  t.  Hunn,  2  Carr.  &  Payne,  146, 
semble. 

124*]  *But  here  the  parties  were  not  the 
same,  nor  the  plaintiff  a  complainant  before  the 
court-martial,  and  the  courts  of  common  law 
have  jurisdiction  over  the  wrong,  though  com- 
mitted at  sea.  Warden  v.  Bailey,  4  Taunt  70- 
75;  1  McArthur  on  Courts -Martial,  268;  Wil- 
son T.  McKenzie,  7  Hill,  96;  O'Brien  on 
Military  Law,  223,  semble;  Luscomb  v.  Prince, 
12  Mass.  679. 

The  remaining  exceptions  relate  first  to  the 
leading  ouestion,  whether  the  duty  of  service 
1^  the  plaintiff  had  expired  when  the  punish- 
Acnt  for  the  disobedience  of  orders  was  inflicted. 

It  is  conceded  that  the  term  of  his  original 
enlistment  for  four  years  had  then  terminated. 
But  after  that  term  commenced,  in  1836,  Con- 
fess passed  a  new  law,  March  2d,  1837,  which 
IS  supposed  to  reach  a  ease  of  this  kind,  and  to 
have  justified  a  contract  of  re-enlistment  made 
by  the  plaintiff,  which  extended  beyond  the 
original  term,  and  till  after  the  punishment 
eomplained  of.    6  Stat,  at  Large,  163. 

This  new  law,  to  be  sure,  speaks  in  its  title 
of  the  "enlistment  of  seamen;"  but  in  the  body 
of  it  provision  is  made  as  to  the  "service  of  any 
person  enlisted  for  the  navy." 

It  is  enacted  there,  that  it  shall  be  lawful  to 
enlist  persons  to  serve  for  five  years,  and  a 
premium  is  given  to  such  as  "shall  voluntarily 
re-enlist  to  serve  until  the  return  of  the  vcb- 
lels."    See  3d  section  of  Act  of  March  2d,  1837. 

In  the  present  instance,  the  exploring  expe- 

diUoD  htiviug  been  detained  in  this  country  b}' 

mbtttusloB  in  the  preparations,  and  a  chanse  in 
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the  commander,  till  K  became  probable  the  orig- 
inal terms  of  service  of  the  seamen  and  marines 
would  expire  before  the  cruise  ended,  the  Secre- 
tary of  tne  Navy,  in  September,  1837,  after  the 
above  act  passed,  and  before  the  squadron 
sailed,  authorized  a  "bounty  to  the  petty  of- 
ficers, seamen,  and  marines,"  who  would  re- 
enlist  and  engage  to  serve  during  the  term  of 
the  cruise.  Thereupon  many  did  so  re-enlist 
and  engage  to  serve,  and  among  them  the  plain- 
tiff, and  the  bounty  was  paid  to  them  all  on  so 
doing,  in  October,  1837. 

The  papers  admitted  to  show  this,  though  ex- 
cepted to  by  the  plaintiff,  we  think  entirely 
compettot. 

After  this  it  would  be  very  difficult  to  hold 
that  the  plaintiff  had  not  legally  become  liable 
to  serve  during  the  cruise,  instead  of  merely  his 
original  term  of  four  years.  Because,  though 
marines  are  not,  in  some  senses,  "seamen,"  and 
their  duties  are  in  some  respects  different,  yet 
they  are,  while  employed  on  board  public  ves- 
sels, persons  in  the  naval  service,  persons  sub- 
ject to  the  orders  of  naval  officers,  persons 
under  the  government  of  the  naval  code  as  to 
punishment  and  persons  amenable  to  the  Navy 
Department.  Tlieir  very  name  of  "marines'* 
^indicate  *  the  place  and  nature  of  their  [*125 
duties  generally.  And,  besides  the  analogies 
of  their  duties  in  other  countries,  their  first 
creation  here  to  serve  on  board  ships  expressly 
declared  them  to  be  a  part  "of  the  crews  of 
each  of  said  ships."  Act  of  27th  March,  1794, 
1  Stat,  at  Large,  350,  sec.  4.  Their  pay  was 
also  to  be  fixed  in  the  same  way  as  that  of  the 
seamen.     Sec.  6,  p.  351. 

So  it  was  again  by  the  Act  of  April  27th, 
1798,  1  Stat,  at  Large,  552.  And  they  have 
ever  since  been  associated  with  the  navy,  ex- 
cept when  specially  detailed  by  the  President 
for  service  in  the  army.  See  Act  of  Ck>ngress, 
11th  July,  1798,  1  Stat  at  Large,  695,  696. 

Thus  paid,  thus  serving,  and  thus  governed 
like  and  with  the  navy,  it  is  certainly  no  forced 
construction  to  consider  them  as  embraced  ill 
the  spirit  of  the  Act  of  1837  by  the  description 
of  persons  "enlisted  for  the  navy." 

The  reason  of  the  law  on  such  occasions  for 
re-enlistment  applies  with  as  much  force  to 
them  as  to  ordinary  seamen,  because,  when 
serving  on  board  public  vessels  where  their  first 
term  seems  likely  to  expire  before  the  emisc 
ends,  their  services  may,  under  the  public  ne- 
cessities, be  equally  needed  with  those  of  the 
seamen  till  the  cruise  ends;  and  hence  all  of 
them  may  rightfully  re-enlist  for  the  cruise,  at 
any  time,  in  anticipation  of  this. 

Such  was  the  construction  put  on  this  section 
at  the  time  by  the  Navy  Department  and  navy 
officers  on  board,  by  making  proposals  and  pay- 
ing a  bounty  to  both  marines  and  seamen  who 
would  re-enlist.  But  what  is  calculated  to  re- 
move any  doubts  as  to  the  justice  of  Uiis  view 
is,  that  such  was  the  construction  adopted  by 
the  plaintiff  himself,  and  fully  acquiesced  ik 
by  his  conduct  in  voluntarily  agreeing  before- 
hand to  re-enlist  for  the  cruise,  and  receiving 
the  bounty  for  it»  and  sailing  under  that  en- 
gagement. 

He  thus  waived  any  doubt,  and,  procee^g 
to  sea  under  such  new  engagements  supposed 
to  be  authorised  by  the  act  of  Congress,  he 
would  seem  to  be  morally  as  well  as  legally 
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Mtopped  to  deny  their  validity,  and  the  liabil- 
ities to  duty  and  to  punishment  consequent 
upon  them.    Volenti  non  fit  injuria. 

If,  however,  the  legal  right  of  the  command* 
•r  was  imperfect  to  require  and  enforce  longer 
performance  of  duty  under  the  engagements, 
there  is  another  provision  of  the  Act  of  March, 
1837,  by  which  it  seems  quite  clear  that,  with- 
out such  voluntary  re-enlistment  and  engage- 
ment, the  commander  had  power  to  detain  the 
plaintiff  after  his  original  term  expired,  if,  in 
his  opinion,  the  public  interest  required  it.  In 
the  second  section  of  the  law  (6  8tat.  at  Large, 
196*]  153)  it  is  "enacted,  that,  "when  the 
time  of  service  of  any  person  enlisted  for  the 
navy  shall  expire  while  he  is  on  board  any  of 
the  public  vessels  of  tlie  United  States  employed 
on  foreign  service,  it  shall  be  the  duty  of  the 
eonunanding  officer  to  send  him  to  the  United 
States  in  some  public  or  other  vessel,  unless 
his  detention  shall  be  essential  to  the  public 
interests,  in  which  case  the  said  oflScer  may  de- 
tain him  until  the  vessel  in  which  he  may  be 
serving  shall  return  to  the  United  States,"  etc., 
•te. 

Now,  considering  the  marines  as  embraced 
in  the  spirit,  if  not  the  exact  letter,  of  this  pro- 
vision; for  reasons  heretofore  assigned,  con- 
nected with  its  language  and  object,  and  their 
position  in  conjunction  with  the  navy,  it  would 
follow  that  the  conmiander,  supposing  the  de- 
tention of  the  plaintiff  on  board  "essential  to 
the  public  interests,"  could  rightfulljr  direct 
him  to  remain;  and  in  the  event  he  did  so,  as 
is  averred  here,  the  third  section  of  the  Act  of 
1837  provides  that  the  plaintiff  should  be  "sub- 
ject in  all  respects  to  tne  laws  and  reflations 
tor  the  government  of  the  navy,"  until  his  re- 
turn to  the  United  States.  6  Stat  at  Large, 
163. 

There  is  still  another  statute,  which,  in  our 
view  of  it,  adds  more  strength  to  these  conclu- 
sions. It  is  an  act  as  early  as  June  30th,  1834 
(4  Stat,  at  Large,  713),  and  by  the  second  sec- 
tion it  provides  as  to  the  marine  corps,  "that 
the  said  corps  shall  at  all  times  be  subject  to 
and  under  the  laws  and  re|^ations  which  are 
or  may  hereafter  be  established  for  the  better 
government  of  the  navy.  That  corps  thus,  in 
some  respects,  became  still  more  closely  iden- 
tified with  the  navy.  The  term  "the  better 
government  of  the  navy"  need  not  be  restricted 
to  mere  punishment,  or  to  courts-martial,  but 
may  include  any  provision  by  law  intended  to 
secure  the  safel^  of  the  crew  and  vessel,  and 
insure  due  subordination  and  sound  discipline 
in  any  exigency  of  the  public  service.  The 
continuance  of  all  serving  on  board  till  the 
cruise  ended  was  afterwards  wisely  provided 
for,  when  required  "by  the  public  interests." 
The  plaintiff  was,  therefore,  Dound  to  submit 
to  it.  He  must  be  presumed  to  have  known 
this  provision  before  his  new  contract  of  en- 
listment, and  before  he  sailed,  and  indeed  to 
have  known  before  his  first  enlistment  that 
he  was  to  be  subject  to  any  new  laws  which 
might  be  enacted  for  the  better  government  of 
the  navy,  and  hence  that  the  defendant,  after 
the  Act  of  1837  passed,  could  continue,  under 
the  public  exigencies,  to  require  the  perform- 
ance of  duty  by  him  till  the  cruise  ended,  and 
to  punish  him  when  disobedient — ^if  not  over- 
stepping the  limits  prescribed  by  the  navfi}  co4«» 
IS  Xk  ed.         '      ^  f        ■■ 


and  the  usa^  consistent  therewith  which  pre- 
vail in  maritime  service.  *Nor  was  it  [*121 
competent  for  him  to  object  to  this  detention, 
as  if  retrospective  in  its  operation,  being  au- 
thorized by  an  act  passed  after  his  first  enlist- 
ment, because  before  that  enlistment,  Congress, 
June  30th,  1834,  had  enacted,  as  before  cited, 
that  the  marine  corps  should  be  subject  to  and 
under  the  laws  and  regulations  wmeh  ars  or 
may  be  hereafter  established  for  the  better  gor* 
emment  of  the  navy. 

Havinff  thus  ascertained  that  the  defendant 
had  further  jurisdiction  over  the  plaintiff,  and 
it  being  admitted  that  the  latter  refused  to  per- 
form his  orders,  and  in  the  language  of  the 
fourteenth  article,  that  he  disobeyed  the  law- 
ful orders  of  his  superior  officer  (2  Stat,  at 
Large,  47),  and  this  on  an  important  subject 
and  under  circumstances  likely  to  extend  to 
many  more  of  the  crew,  and  to  end  in  mutiny 
or  an  abandonment  of  the  expedition,  if  not 
suppressed  with  promptitude  and  decisive  ea* 
^rg7»  the  next  inquiry  is  whether  the  punish- 
ment was  inflicted  within  the  license  of  the  law* 

It  is  not  the  province  of  the  judiciary  to  de- 
cide on  the  expediency  or  humanity  of  the  law, 
but  merely  its  existence  and  the  conformity  or 
non-conformity  to  it  by  the  defendant. 

Where  a  private  in  the  navv,  therefore,  is 
guilty  of  any  "scandalous  conduct,"  the  com- 
mander is,  by  the  third  article  of  the  laws  for 
the  government  of  the  navy,  authorized  to  in* 
fiict  on  him  twelve  lashes,  without  the  formal* 
ity  of  a  court-martial.    2  Stat,  at  Large,  47. 

If  disobedience  was  not  such  con£ict,  bat» 
under  the  fourteenth  article,  exposed  the  of- 
fender to  severe  punishment  by  a  court-martial, 
the  plaintiff  could  hardly  complain  that  it  was 
mitigated  to  onlv  the  twelve  lashes  which  the 
captain  was  authorized  to  inflict  without  call- 
ing such  a  court,  bv  article  thirtieth,  as  well  as 
article  third  (Ibio.  49),  and  no  more  stripes 
were  given  here  for  any  one  act  of  disobedience 
than  the  third  and  thirtieth  articles  warrant. 

Nor  were  they  accompanied  by  any  circum- 
stance of  unusual  severitv  or  of  cruelty,  either 
in  the  manner  or  the  instrument  employed. 
After  an  interval  of  two  or  three  days,  accord- 
ing to  the  counts  in  the  writ,  as  well  as  the  pro- 
posed proof,  and  after  explanations  and  exhor- 
tations to  duty,  and  time  given  for  reflection, 
followed  by  renewed  disobedience,  the  same 
number  of  stripes  was  repeated,  because  deemed 
necessary  in  order  to  enforce  duty. 

After  another  interval  for  like  purposes^  on 
a  subsequent  day,  upon  a  new  refusal,  the  pun- 
ishment was  again  inflicted,  and  tibe  plaintiff 
thereupon   returned   to  duty. 

If  precedents  were  needed  to  justify  this 
course,  it  has  been  settled  in  a  penal  prosecu- 
tion that  a  like  act,  when  prohibited,  ""if  [""128 
distinctly  repeated,  even  on  the  same  day,  con- 
stitutes a  second  offense,  and  incurs  an  addi- 
tional penalty.  Brooks  qui  tarn  v.  Milliken,  8 
D.  &  £.  609. 

Again,  if  this  disobedience  could  not  be  con- 
sidered a  technical  offense  under  either  of  the 
articles  already  referred  to,  it  surely  is  an  of- 
fense in  nautical  service,  and  one  of  much  mag- 
nitude at  times,  and  the  thirty-second  article 
provides  that  all  crimes  committed  by  persons 
belonging  to  the  navy,  which  are  not  specified 
in  the  for^in^  articles,  ihsjll  Vi^  y^&.vkW.  %i^ 
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cording  to  the  laws  and  customs  In  such  cases 
at  sea.     2  Stat,  at  Large,  49. 

In  the  discipline  of  the  merchant  service, 
where  an  act  of  disobedience  is  persisted  in, 
and  endangers  the  due  subordination  of  others, 
the  captain  is  justified,  not  only  in  punishing 
personally,  but  in  resorting  to  any  reasonable 
measures  necessary  to  produce  submission  and 
safety.  See  Coblev  ▼.  Fuller,  2  Wood.  &  M. 
and  cases  there  cited,  and  9  Law  Reporter,  380. 

Under  this  portion  of  the  inquiry  arises  also 
the  question  as  to  the  ruling  about  putting  the 
plaintiff  in  irons,  and  about  the  confinement 
of  him  on  shore  in  a  prison  of  the  natives. 

This  appears  to  have  been  done  under  the 
same  aspect  of  the  case,  looking  to  the  preser- 
vation of  sound  discipline,  and  the  safe  impris- 
onment of  the  plaintiff  till  he  consented  to  re- 
turn to  his  duties. 

It  appears  that  several  other  marines  in  the 
squadron  were  taking  like  insubordinate  ground 
with  the  plaintiff,  and  that  the  escape  of  two 
prisoners  confined  on  board  had  already  been 
allowed;  that  many  more  appeared  anxious  to 
quit  the  vessels,  doubtless  under  the  seductive 
attractions  of  Hie  islands  near;  that  several  of 
the  officers  and  men  were  engaged  at  a  distance 
in  making  scientific  observations;  and  that,  un- 
der such  circumstances,  a  confinement  of  the 
plaintiff  on  shore  for  a  few  days  might  be  a 
prudent  precaution  to  prevent  a  defeat  of  the 
chief  objects  of  the  expedition. 

This,  therefore,  without  proof  of  malice,  is 
not  actionable,  nor  does  it  amount  to  putting  a 
seaman  on  shore  in  a  foreign  country  to  desert 
him  there,  contrary  to  the  act  of  Congress,  as 
that  must  be  done  maliciously,  and  then  is 
properlv  punishable  by  statute,  no  less  than  on 
principles  of  admiralty  law.  4  Statutes  at 
Large,  117,  sec.  10;  Abbott  on  Shipping,  177; 
Jay  V.  Allen,  1  Wood.  &  M.  268;  United  States 
V.  Netcher,  1  Story,  307.  But  if  it  was  only  to 
imprison  him  there  for  a  few  days,  and,  under 
all  the  circumstances,  was  considered  by  the 
defendant  to  be  with  more  propriety  and  safety 
than  in  the  squadron,  it  was  justifiable,  unless 
129*]  accompanied  by  malice.  *The  William 
Harris,  Ware,  367,  and  The  Nimrod,  lb.  9; 
Wilson  V.  The  Mary,  Gilpin,  31;  3  Kent's 
Com.  182. 

As  to  the  cleanliness  of  the  prison,  the 
healthfulness  of  the  food,  and  the  general  treat- 
ment while  there,  the  evidene  is  contradictory, 
and  is  not  now  a  matter  for  our  decision. 

The  only  remaining  consideration,  in  order 
to  dispose  of  ail  which  is  left  in  any  of  the  ex- 
ceptions, is  the  competency  of  the  commander 
to  decide  on  these  various  questions  without 
being  amenable  to  the  plaintiff  in  an  action  at 
law  for  any  mere  error  of  judgment  in  the  ex- 
ercise of  his  discretion,  which  may  have  been 
involuntarily  committed  under  the  exigencies 
of  the  moment. 

In  order  to  settle  this  point  correctly,  it  be- 
ing in  itself  a  very  important  one,  as  well  as 
running  through  several  of  the  exceptions,  it 
will  be  necessary  to  advert  to  the  circumstances, 
that  Captain  Wilkes  was  not  acting  here  in  a 
private  capacity  and  for  private  purposes;  but, 
on  the  contrary,  the  responsible  duties  he  was 
j>erf orming  were  imposed  on  him  by  the  gov- 
emment  as  «  public  officer.  In  the  next  place, 
those  duties  were  not  Toluntarily  sougnt  oi 


assumed,  but  met  and  discharged  in  the  routine 
of  his  honorable  and  gallant  profession,  and 
under  high  responsibilities  for  any  omiasioii 
or  neglect  on  his  part,  instead  of  being  a  vol- 
unteer, as  in  most  of  the  cases  of  oollecton  and 
sheriffs  made  liable.  2  Stranse,  820;  6  D.  4 
£.  443.  Now,  in  respect  to  those  oompulsoiy 
duties,  whether  in  re-enlisting  or  detaining  on 
board,  or  punishing  or  imprisoning  on  shore, 
while  arduously  endeavoring  to  perform  them 
in  such  a  manner  as  might  advance  the  scioice 
and  commerce  and  glory  of  his  countrv,  rather 
than  his  own  personal  designs,  a  public  officer, 
invested  with  certain  discretionary  powers, 
never  has  been,  and  never  should  be,  made  an- 
swerable for  any  injury,  when  acting  within 
the  scope  of  his  autnority,  and  not  influenced 
by  malice,  corrugation,  or  cruelty.  See  the  cases 
hereafter  cited. 

Nor  can  a  mandamus  issue  to  such  an  officer, 
if  he  is  intrusted  with  discretion  over  the  sub- 
ject matter.  Paulding  v.  Decatur,  14  Peters, 
497;  Brashear  y.  Mason,  6  How.  102. 

His  position,  in  such  case,  in  many  reapeeCa» 
becomes  quasi  judicial,  and  is  not  ministerial, 
as  in  several  other  cases  of  liability  by  mere 
ministerial  officers.  11  Johns.  108;  Kendall 
V.  United  States,  12  Peters,  516;  Decatur  y. 
Paulding,  14  Peters,  610.  And  it  is  well  Bet> 
tied  that  "all  judicial  officers,  when  acting  on 
subjects  within  their  jurisdiction,  are  exempt- 
ed from  civil  prosecution  for  their  acts."  Evus 
V.  Foster,  2  N.  H.  377;  14  Peters,  600,  App. 

Especially  is  it  proper,  not  only  that  a  pub- 
lic officer,  situated  *like  the  defendant,  [*1S0 
be  invested  with  a  wide  discretion,  but  be  up- 
held in  it,  when  honestly  exercising,  and  not 
transcending  it  as  to  discipline  in  such  re- 
mote places,  on  such  a  ions  and  dangerous 
cruise,  among  such  savage  islands  and  oceans, 
and  with  the  safety  of  so  many  lives  and  the 
respectability  and  honor  of  his  oountiy's  flsf 
in  charge. 

In  such  a  critical  position,  his  reasons  for  t6 
tion,  one  way  or  another,  are  often  the  fruits  of 
his  own  observation,  and  not  susceptible  of 
technical  proof  on  his  part.  No  review  of  hii 
decisions,  if  within  his  jurisdiction,  is  eon- 
ferred  by  law  on  either  courts,  or  juries,  or 
subordinates,  and,  as  this  court  held  in  another 
case,  it  sometimes  happens  that  "a  prompt 
and  unhesitating  obedience  to  orders  is  indis- 
pensable to  the  complete  attainment  of  the  ob- 
ject." "While  subordinate  officers  or  soldien 
are  pausing  to  consider  whether  they  ought  to 
obey,  or  are  scrupulously  weighing  the  evi- 
dence of  the  fact  upon  which  the  commander- 
in-chief  exercises  the  right  to  demand  their 
services,  the  hostile  enterprise  may  be  aeeooa- 
plished  without  the  means  of  resistance.  12 
Wheaton,  30. 

Hence,  while  an  officer  acts  within  the  limits 
of  that  discretion,  the  same  law  which  gives  it 
to  him  will  protect  him  in  the  exercise  of  it 
But  for  acts  beyond  his  jurisdiction,  or  attend- 
ed by  circumstances  of  excessive  severity,  aris* 
ing  from  ill-will,  a  depraved  disposition,  or 
vindictive  feeling,  he  can  claim  no  exemption, 
and  should  be  allowed  none  under  eolor  of  his 
office,  however  elevated  or  however  humble  ths 
victim.    2  Carr.  &  Payne,  168,  note;  4  TSunton, 
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When  not  offending  under  such  circum- 
stanoefl,  hia  justification  does  not  rest  on  the 
general  ffround  of  vindicating  a  trespass  in 
private  lue,  and  between  those  not  acting  offi- 
cially and  not  with  a  discretion.  Because 
then,  acts  of  violence  being  first  proved,  the 
person  using  them  must  go  forward  next  and 
show  the  moderation  or  justification  of  the 
blows  used.    2  Greenleaf  on  Ev.  sec  99. 

The  ehief  mistake  below  was  in  looking  only 
to  such  cases  as  a  euide.  For  the  iustification 
rests  here  on  a  rule  of  law  entirely  different, 
though  well  settled,  and  is,  that  the  acts  of  a 

Eublic  officer  on  public  matters,  within  his  jur- 
tdietion,  and  where  he  has  a  discretion,  are 
to  be  presumed  lesal,  till  shown  by  others  to  be 
unjustifiable.  Gidley  v.  Palmerston,  7  Moore, 
111;  Vanderheyden  ^.  Young,  11  Johns.  160; 
6  Harr.  ft  Johns.  829;  Martin  v.  Mott,  12 
Wheaton,  81. 

Ihis,  too,  is  not  on  the  principle  merely  that 
Innocence  and  doing  right  are  to  be  presumed, 
till  the  contrary  is  shown.  1  Green  I.  sec. 
86-37.  But  that  the  officer,  being  intrusted 
with  a  discretion  for  public  purposes,  is  not  to 
ISl*]  be  punished  *for  the  exercise  of  it,  un- 
less it  is  first  proved  against  him,  either  tnat  ho 
exercised  the  power  confided  in  cases  without 
his  jurisdiction,  or  in  a  manner  not  confided 
to  him,  as  with  malice,  cruelty,  or  willful  op- 

Sression,  or,  in  the  words  of  Lord  Mansfield, 
1  Wall  V.  McNamara,  that  he  exercised  it  as 
'if  the  heart  is  wrong."  2  Carr.  ft  Pavne, 
168,  note.  In  short,  it  is  not  enough  to  snow 
he  committed  an  error  in  jud^ent,  but  it  must 
have  been  a  malicious  and  willful  error.  Har* 
man  v.  Tappenden  et  al.  1  East,  662,  665,  note. 

It  may  not  be  without  some  benefit,  in  a  case 
of  so  much  interest  as  this,  to  refer  a  moment 
further  to  one  or  two  particular  precedents  in 
England  and  this  country,  and  even  in  this 
court,  in  illustration  of  the  soundness  of  these 
positions. 

Thus  in  Drewe  v.  Ooulton,  1  East,  662,  note, 
which  was  an  action  against  the  defendant, 
who  was  a  PJ|hHc  returning  officer,  for  refus- 
ing a  vote,  Wilson,  J.  says:  '*This  is,  in  the 
nature  of  it,  an  action  for  misbehavior  by  a 
public  officer  in  his  duty.  Now,  I  think  that  it 
cannot  be  called  misbehavior  unless  maliciously 
and  willfully  done,  and  that  the  action  will  not 
lie  for  a  mistake  III  law."  ''By  willful  I  under- 
stand contrary  to  a  man's  own  conviction." 

"In  very  few  instances  is  an  officer  answer- 
able for  what  he  does  to  the  best  of  his  judg- 
ment in  cases  where  he  is  conopellable  to  aet, 
but  the  action  lies  where  the  officer  has  an  op- 
tion whether  he  will  aet  or  no."  See  these 
last  eases  collected  in  Seaman  ▼.  Patten,  2 
Gaines,  818,  816. 

In  a  case  in  this  country  (Jenkins  v.  Waldron, 
II  Johns.  121),  Spencer,  J.,  savs,  for  the  whole 
eourt,  on  a  state  of  facts  mucn  like  the  case  in 
East:  "It  would,  in  our  opinion,  be  opposed 
to  all  the  principles  of  law,  justice,  and  sound 
policy,  to  hold  that  officers  called  upon  to  ex- 
ercise their  deliberate  judgments  are  answer- 
able for  a  mistake  in  law,  either  civilly  or 
eriminallY,  when  their  motives  are  pure,  and 
untainted  with  fraud  or  malice."  Similar 
▼lews  were  again  expressed  by  the  same  court 
fan  the  same  volume,  p.  160,  in  Vanderheyden  v. 
Yonng.  And  in  a  like  case,  the  Supreme 
laifc  ed. 


Court  of  New  Hampshire  recognized  a  like 
principle.  "It  is  true,"  said  the  Chief  Justice 
for  the  court,  "that  moderators  may  decide 
wrongly  with  the  best  intentions,  and  then  the 
party  will  be  without  remedy.  And  so  may  a 
court  and  jury  decide  wrongly,  and  then  the 
party  will  also  be  without  remedy."  But 
there  is  no  liability  in  such  case  without  malice 
alleged  and  proved.  Wheeler  v.  Patterson,  1 
N.  H.90. 

Finally,  in  this  court,  like  views  were  ex- 
pressed, through  Justice  Story,  in  Martin  v. 
Mott,  12  Wheat.  31:  ''Whenever  a  statute 
gives  a  discretionarjr  power  to  any  person,  to 
be  ^exercised  b^  him  upon  his  own  [*1S2 
opinion  of  oeriam  facts,  it  if  a  sound  rule  of 
construction  that  the  statutes  constitute  him 
the  sole  and  exclusive  judge  of  the  existence  of 
these  facts."  "Every  public  officer  is  pre- 
sumed to  act  in  obedience  to  his  duty,  until 
the  contrary  is  shown." 

Under  these  established  principles  and  prece- 
dents, it  will  be  seen  that  the  rulings  below 
must  be  held  erroneous  whenever  the  court  de- 
parted from  them,  and  required  the  defendant, 
as  on  several  occasions,  to  go  forward,  and  in 
the  first  instance  to  prove  details  rebutting  any 
error  or  excess. 

As,  for  illustration,  to  prove  in  the  outset 
facts  showing  a  necessity  to  detain  the  plaintiff, 
before  the  latter  had  offered  any  evidence  it 
was  done  from  malice  or  without  cause;  or  to 
prove  that  the  prison  on  shore  was  safer  and 
more  suitable  for  the  plaintiff's  confinement 
than  the  vessels,  under  the  peculiar  circum- 
stances then  existing,  until  tne  plaintiff  had 
first  shown  that  no  discretion  existed  in  the  de- 
fendant to  place  him  there,  or  that  he  did  it 
mala  fide,  or  for  purposes  of  cruelty  and  op- 
pression ;  or  to  prove  that  the  punishment  in- 
fiictcd  was  not  immoderate,  and  not  unreason- 
able, when  it  is  admitted  to  have  been  within 
the  limits  of  his  discretion,  as  confided  to  him 
by  the  articles  for  the  government  of  the  navy. 
On  the  contrary,  as  has  been  shown,  all  his 
acts  within  the  limits  of  the  discretion  ^ven  to 
him  are  to  be  regarded  as  prima  facie  right  till 
the  opposite  pariy  disprove  this  presumption. 
The  judgment  below  must  therefore  be  reversed, 
and  a  venire  de  novo  awarded,  and  the  new 
trial  be  governed  by  the  principles  here  decided. 


HUGH  M.  PATTON,  Administrator,  and  Hugh 
M.  Fatten  et  al..  Heirs  of  Robert  Patton, 
Deceased,  Appellants, 

V. 

JABIES  TAYLOR,  Administrator,  and  James 
Taylor,  John  W.  TibbatU  and  Ann  W.,  his 
wife,  George  T.  Williamson  and  Jane  M.,  his 
wife,  and  Horatio  T.  Harris  and  Keturah  L., 
his  wife,  Heirs  of  James  Taylor,  Deceased. 

Purchaser  In  possession  of  land,  not  relieved  la 
equity  from  payment  of  purchase  money  on 
ffround  of  defect  in  vendor's  title,  unless  fraud 
is  proved — ^trustee — witness— <^mpetency. 

A  bin  In  chancery  filed  by  the  purchaser  of  land 
against  bis  vendor,  to  restrain  the  collection  of  the 
purchsse  money,  upon  the  two  ccouads  ot  ^«a1 


BvruEta  Coun  or  tut  Uhitu)  States. 


VUIC7.   wtthoat  eha^ni  (nad 


1  the  BToand  Of  fraud, 


lug  lecQrltT  for  cDiti,  wheo  Uia  part;  tor  wbom  b( 
waa  aacDrlty  had  at  read;  obtalDed  a  Judgment 
anlnat  hla  adTcrtarj,  aod  al»  opon  the  ground 
oi  hla  belDi  Intercated,  when  be  held  eertalu  Dotei 
anlj  for  tbe  pnrpoie  ot  pailog  the  mouaf  Oyer  to 
Ua  cllenta,  when  ncoxted. 


Court  of  tha  baited  StaUa  for  the 
Dlatriot  of  Kentuckr,  ttttiiig  u  t,  court  of 

PattoD  waa  a  dtlzen  of  Yirginia,  and  Taylor 
of  Eentuekf. 

On  the  30th  of  January,  ISIS,  Tajlor  ad- 
dresaed  a  letter,  dated  Frankfort,  Kentucky,  to 
Patton,  in  Virginia,  in  which  he  gave  an  &c- 
ecunt  of  certain  other  landa,  and  then  proceed- 
ed BB  followa; 

1  ahall  Ko  from  tbb  to  Lexington,  to  the 
court  which  commences  this  week,  and  do 
what  I  think  right.  I  think  your  price  too 
high  for  your  land  for  me  to  make  much,  if 
•Jiy,  profit  from  It;  but  muat  conclude  to  take 
It  at  five  thousand  dollara,  for  tbe  two  tracts 
of  1,000  acres  each,  payable  one  half  in  one 
year  from  the  time  you  send  me  the  deed,  and 
the  other  half  in  two  years  from  that  time;  1 
meaD  the  two  tracts  entered  and  surveyed  in 
the  name  of  Tbos.  Gaakina;  it  appears  to  have 
been  patented  in  the  name  of  Hicks  &  Camp- 
belt;  you  caD  have  the  deed  made  out,  as  tsup- 
pose  you  have  the  patents,  and  f  suppose  the 
chain  of  title;  wbich  it  willbeneceBaary  to  for- 
ward, alio  to  be  recorded  here,  if  it  ia  not 
done;  I  shall  expect  a  general  warranty  deed, 
expressing  more  or  less  as  to  the  mode  of  au- 
thenticating the  deed;  our  mutual  friend.  Col. 
Mercer,  can  give  you  infarffiation  if  you  should 
be  at  iosa,  as  he  has  conveyed  to  me  several 
times.  The  land  lies  In  the  Virginia  military 
district,    and    in    tbe    County    of  Hopkioa.     1 

f 'resume  you  will  have  no  objection  to  making 
he  conveyance,  and  taking  my  bonds;  and  in- 
deed thia  shall  oblige  me  to  consider  the  con- 
tract binding  on  me,  as  above  stated,  on  re- 
eelving  the  deed  as  aforesaid  for  the  said  land, 
payable  aa  aforeaaid. 
"If  you  want  any  aecurity,  or  a  mortgage, 


The  lappreaiiloa  by  the  vendor  of  a  knowledge  of 
fatal  detecta  In  the  title  of  the  properly  conveyed 
eonstltuteB  such  fraud  aa  will  autborlie  the  Inter- 
ference of  equity  to  prevent  tbe  collection  of  tUe 
Ciirchaae  money,  ootwithitaodlng  the  remedy  at 
iw  for  breach  of  covenants  (or  title,  If  the  vendor 
be  Insolvent  »  that  ■  judgment  against  him  would 
be  wortblesB.  Ingram  v.  Morcan,  4  Humph.  00; 
Xonse  V.  McCormIck,  S  Fla.  3eS ;  Ralston  v.  Miller, 
8  Eaod  it;  Buchanan  v.  Lorman,  a  Gill,  Gl ; 
Strodea  v.  Patton,  J  Hanh.  Dec.  228 ;  Hillearv  v. 
Crow,  1  Harr.  A  J.  H2 ;  Truly  v.  Warner,  6  l!ow. 
141 T  Wanser  v.  Truly,  IT  How.  084  :  Prout  v.  Glb- 
■OD,  1  Cranch,  C.  C.  389 :  Flabback  v.  Williams,  3 
Bibb,   312;    alcbardioQ  v.   Williams,  3   Jones   Eq. 


matters.  It  may  be  proper  to  remark,  that  it 
waa  contended  in  the  argument,  that,  in  tnn- 
ecribing  and  printing  an  error  had  oecurrad  In 
the  punctuation.  The  words  "if  it  la  not 
done"  belonged,  it  was  aaid,  to  the  word* 
which  follow  them,  vii.,  "I  shall  expect,'  ate,, 
which,  it  was  argued,  would  materially  ebaog* 


tbe  n 


inmg. 


On  the  13th  of  July,  1818,  Patton  replied,  bf 
a  letter  from  which  the  following  ia  an  extracti 

"Fredericksburg,   13th  July,   18IS. 
"Gen.  James  Taylor: 

"Dear  Sir,— 1  am  favored  with  youra  of  tltf 
2Zd  of  June,  and  not  less  surprised  than  you 
seem  to  tie  about  the  2,000  acres  of  land,  ia 
name  of  Thomas  Gaakins,  oflerwl  yon,  tlw 
17th  of  March  last  year,  at  lEs.  per  acre;  and. 


^nerally  of  an  inferior  quality,  and  could 
not  rise  in  value.  In  that  month  I  wrota  to 
you  that  I  would  not  take  leas  than  16a.  per 
acre;  to  thia  letter,  tliough  one  was  requested, 
I  never  bad  any  reply,  nor  did  you  ever  say 
you  would  accept  my  offer,  until  the  30th  oif 
January,  aix  months  after  the  last  offer  was 
mnde,  for  the  tetter  of  the  18th  of  December 
was  only  putting  you  in  mind  of  the  olTer  mad* 
in  July.  This  letter,  I  wilt  candidly  acknowl- 
edge. I  did  not  remember  having  written,  not 
having  kept  any  copy.  There  is  something  ia 
the  extended  delay  of  your  answer  which  I  do 
not  like,  nor  do  I  tbink  it  right ;  but  I  am  anx- 
ious to  avoid  all  misunderstanding,  and,  dur- 
ing my  whole  life,  have  never  stood  on  tti- 
ties.  You  may,  therefore,  have  the  land  at  lit, 
per  acre,  one  half  payable  in  twelve  month* 
from  the  time  my  offer  was  renewed,  and  the 
remainder  twelve  months  aftertvarde.  Yoor 
own  lioDdi  witi  be  considered  as  sufTicient  se- 
curity for  the  amount.  By  this  decision  I  am 
placed  in  an  awkward  situatioTi  with  the  young 
man  with  whom  I  made  a  conditional  contract, 
and  who  has  not,  as  I  am  informed  of,  returned 
from  that  country. 

"Ttie    land    patents    are    in    the    name    of 
Tbomaa  Gaskins,  for  whose  aervicea  the  land 
waa  rendered,  were   by  him  convened  to  Wil- 
liam  Forbes,  and   by  him   to  Hicks  it  Camp- 
belt,  of  wbom  I  received  and  will  give  yon  i      - 
deed,  with  a  warranty,  as  soon  aa  you  reply      | 
to  this  letter.    I  hope  VVillis'a  repicsentative*      , 
will  not  buy,  and  you  are  at   llLwrty  to  takt 
any   lot  you  think  best,  but  I  will  not  tsk* 
158.  for  any  part  of  it," 

tied  to  an  Injunction  against  the  collection  of  par- 
chase  money,  on  tbe  ground  of  (allure  of  coaddin- 
tlon  resulting  from  want  of  title.  In  sueh  caaia 
eviction  at  law  la  regarded  aa  an  in dlapen sable  paft 
of  purcta'aser'a  claim  to  relief  In  equity,  and  he  be- 
ing Bllll  In  poBspsalon  under  covenants  of  warranty, 
no  [DJunctlon  will  lie  allowed.  Ouniiius  v.  Platser, 
1  Johna.  Ch.  21S;  Abbott  v.  Allen.  2  Joboa.  Ch. 
Eie :  Oayle  v.  Faltle,  14  Md,  QS ;  Beale  v.  Beivclr, 
S  Leigh,  SS8:  WllklDB  v,  Hogue.  2  Jones,  Kq,  4T»: 
Elliott  V.  Thompson,  4  Humijb.  B9;  Seuter  r.  Hia, 

- -     ■  "■ r,  0  flow.  141 ;  AnoB, 

—     ■  Haid- 


116. 
When  tb»  purchaser  of  land  is  in  actual  pooaea- 


»  coFMiaDto  of  warranty,  he  Is  not  entl- 


(  Leigh,  ( 

"lliott  V.  . , 

Sneed   50B  ;  Truly  v.  Warn 

grovei  T  Grat. '390  ;  Kogec  v7  Ka'neio"  Lel«ii,~«OS! 
Bartlett  v.  London,  T  J-  J.  Msi^b.  641  ;  Ifonn  V. 
McCormIck,  6  Fla.  3<j3 :  Oay  v.  Hancock,  1  Bsnl 
72;  Miller  v.  Areyle-a  Ek'rs,  0  Leigh,  460;  BoV 
lltt's  l!:T'ra.  V.  SoDgBter's  Adm'ra,  3  Uanf.  U; 
Dorwy  *.  Hobbs,   10  Md.  412 ;   Buchanan  v.  Lo^ 

1  In  no  event  wlU  mere  fensral  allegBtlOBa  •( 
Howard  I. 
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Om  the  M  <if  6eiitemb«r,  1818,  Piitton  and  "VewporU  October  <8d,  1819. 

wife  execated  a  deed  in  fee-timple  to  Taylor  "Sir,— At  the  time  yon  forwarded  me  the 

for  the  land  in  question,  with  a  covenant  for  deed  for  the  land  I  bought  of  yon  in  the  Gounty 

further  assurances  and  a  general  warranty.  of  Hopkins,  j^tented  to  Thos.  Gaskins,  TOU 

The  bonds  for  the  purchase  money  appear  sent  me  nothing  to  show  how  the  title  had 

to  have  been  previously  executed,  and  were  as  passed  to  you.    The  land  is  listed  on  the  audl- 

foUows,  viz.:  tor's  books  for  taxes  in  the  name  of  Thomas 

"I,  James  Taylor,  of  the  County  of  Gamp-  Southcombe,  and  for  a  number  of  years  I  have 

bell,  and  State  of  Kentucky,  do  oblige  my-  paid  the  taxes  in  his  name  for  you.   When  your 

■elf,  my  heirs  and  administrators,  to  pay  to  son,  Hugh  M.  Patton,  your  agent,  was  here,  I 

Robert  Patton,  of  the  town  of  Fredericksburg,  inquired  of  him  how  yon  derived  your  title 

and  State  of  Virginia,  the  sum  of  $2,600,  in  from  Southcombe,  and  whether  he  had  a  regu- 

current  money,  on  the  80th  day  of  January,  lar  oonveyance  from  Gaskins.    He  told  me  that 

1810,  as  witness  my  hand  and  seal,  this  6th  you  had  some  kind  of  transfer  from  Southoombe 

day  of  August,  1818.              James  Taylor.  for  all  his  debts,  lands,  etc.,  but  did  not  seem 

"Witness:  Philip  H.  Jones."  to  know  much  about  it,  but  promised  me,  im- 

On  which  there  were  the  following  leceipts,  mediately  on  his  getting  home,  to  inform  you 

f0  ^^.  of  my  uneasmess  and  doubts  whether  the  chain 

Receipt  for  $600  ^^  ^^^1®  ^^  perfect,  and  to  notify  me,  and  in- 

"July  l.t.  1817.  r«»ived  from  James  Tar-  ^Sf,i?/Z.v«vl?r  ^  Tlh^  %1^^i^^ 

lor   the  suik   of  six   hundred  dollars   of   t£e  ^*  »?*  «?*TZ™  **' "' L^fi..T!«iM^ 

^... .                                     u,.«K  Tut  i>affnn »»  couuty,  to  infonu   me   where  they  could  be 

i?nt^f  R^^rt^^^C,  te^til^  n^^^  Sl'sSf ^U^  wfv  ^^^            i^o^he?^ 

^^tii^'dar^Tverfx^rj^^^^^^^  YlufiolV^I^V:^^^^ 

mnd  I  this  day  received  from  Jamn  Taylor  ^aibott,  of  Lexington,  on  whiVhhe  procured 

tt^hn^n'S^fh.'J^n^^^^                  ^    18ll  ^"  Mr.  TalboYt  to  bS^dor^r;  anSrto  inKl^ 

two  hundredths  dollars,  Noveniber  19    1819.  j^.^  ^^^^  ^^.^  ^^^  ^^  ^^^  {^^  ^^^  ^.^  ^J 

•«T«  ./                «A**           4     ^'ilU  r»  **     ..  ^nd  to  you  for  the  first  payment  of  the  said 

f378  -/«,             "Attorney  for  Robert  Patton."  j^^^^    your  son  wished  to  get  the  bond  re- 

%  James  Taylor,  of  the  County  of  Camp-  leased,  and  requested  of  me  to  give  Mr.  Talbott 

bell,  and  State  of  Kentucky,  do  oblige  myself,  »  guarantee  that  the  bill  shoiUd  be  duly  hon- 

my   heirs  and  administrators,  to  pay  Robert  ©red.    This  I  did  not  hesitate  to  do.    A  few 

Patton,  his  heirs  or  assigns,  of  the  town  of  weeks  ago  I  received  a  notification  from  the  F. 

Fredericksburg,  and  State  of  Virginia,  the  sum  and  M.  Bank  of  Lexington,  that  the  bill,  al- 

of  $2,600,  in  current  money,  on  the  30th  Jan-  though  accepted  by  you,  had  been  returned  to 

nary,  1820,  as  witness  my  hand  and  seal,  this  the  bank  protested  for  nonpayment;  and  I  am 

1st  day  of  July,  1818.  called  on  by  Mr.  Talbott  to  toke  up  the  bill, 

"Jamea  Taylor,    [seal.]  and  relieve  him.    I  made  every  exertion  in  my 

On  which  there  was  the  following  assign-  power,  when  your  son  was  here,  to  aid  him  in 

ment,  to  wit:  discharging  a  debt  due  here,  which  was  in  the 

Assignment.  hands  of  Mr.  Talbott  for  collection,  and  was 

'Tor   value    received,   I   assign   the   within  largely  in  advance  for  your  taxes  in  this  Stato 

bond  to  Theo.  F.  Talbott.  and  Ohio.    The  times,  as  to  a  good  circulating 

'*Robert  Patton,  medium,  are  truly  embarrassing;   but,  had  I 

"By  H.  M.  Patton,  his  Att'y  in  fact,  been  sure  the  title  to  the  land  sold  me  had  been 

"July  let,  1819."  secure,  I  could  have  made  sales  to  have  met  the 

In  May,  1819,  Hugh  M  Patton,  the  son  and  payments,  or  nearly  so;  but  I  have  been  de- 
agent  of  Robert  Patton,  went  to  Kentucky,  terred  from  selling  one  acre,  although  offered 
and  there  executed  the  assignment  above  men-  the  specie  funds  for  a  considerable  purchase. 


tioned  to  Talbott,  as  security  for  a  debt  due  bv 
Robert  Patton,  and  for  the  collection  of  which 
Talbott  was  the  attorney. 

On   the   23d  of  October,   1819,  Taylor   ad- 
dressed to  Patton  the  following  letter: 


faking  the  whole  transaction  together,  I  must 
confess  it  is  not  such  as  I  expected  from  Mr. 
Robert  Patton,  of  Fredericksburff.  If  there  had 
been  any  little  defect  in  the  title  to  this  land, 
which  can  be  removed,  and  I  had  been  notified 


fallore  of  title  or  defective  title  sastain  bill  for  in-  collection  of  purchase  money*  where  porcbaser  Is 

junction.     French  v.  Howard,  8  Bibb,  801.  in   peaceable  possession   ander  covenants  of  war- 

Wher«  It  does  not  appear  that  the  vendor  knew  "^fc    Refleld  y.  Woodfolk.  22  How.  818 ;  KlUott 

&ran«''^;°u^i?  rS^^?2te?%rt«en^*  g-^SK? V^^^^^              f^e/A'; 

iaUistvend!^.  Imd  ^e  fatter  Is  In  possession  a~  F"SSi  ^'if i®"^*"**  *  Blbb.'WI:  Truly  v.  Wanser, 

der  covenanU  of  warranty,  no  injunction  will  be  ^  vi*  -liti'  m^*i^^  -^#  ^«m^»«.«.  k..  *»-*«  ^m^ 

wanted.    Peters  v.  Bowman.  8  Otto,  98  U.  8.  56 ;  „  J^Li^^^*?  A^-J*kmi  *M..*i52°H?A  ^Slh^i-iS^'K 

Noonan  v.  Lee.  2  Black.  499 ;  Campbell  v.  Medbary.  ™«°<?^  *"d  the  bill  charges  that  so^  action  Is 

6  Blss.  83  :  Bekle  V.  Seivelv.'s  Leigh.  658 ;  TralJ  v!  S'^JTnSS^h^.L^ii^iJ.S*?."!^^ 

Warner.  5  How.  141;  Hlle  v.  Davison.  6  CM.  <>'  ^e  f?^^^V^y^^^^r.^S^^  restrained.    John- 

Gr»«n   228  *  8  N   T   84  *  A  Ohio   217  eon  V.  Gere.  2  Johns.  Cn.  540. 

^*      Il1J!\I:  k  •      ♦  C.     L*            1.  «  •  Bat  *  mei^  «>*lm  of  paramount  title,  by  thlid 

Where  possession  has  not  been  given,  relief  In  person,  and  action  commenced  on  snch  title  against 

eonity  may  be  allowed  against  enforced  payment  {he  vendee,  will  not  aathorise  InJanctAsn  against 

r  P°?=5*fL™*^°*J'  I>*^t  cularly  where  no  convey-  vendor  who  has  warranted  the  title,  to  prevent 

y£^*,**f*°  °**%-  ^*y*fS.  ^w^'TJfc  ^  ^*"-  *  collecUon  of  purchase  money.    Oayle  v.  FalUe,  14 

J.  642 ;  Nelson  v.  Owen.  8  Ired.  Bq.  175.  If d.  69. 

Outstanding  incambrances,  or  outstanding  eqnl-  But  where  vendee  has  no  possession,  or  surren- 

table  title,  or  fears  that  title  will  prove  defective,  ders  it,  and  has  no  oonveyanoSt  bill  for  each  In* 

will  not  warrant  a  court  of  equity  m  enjoining  the  junction  may  be  sustained.    Brannom  T.  Slllson.  f 

19  I4.  ed«  6St 
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of  H  and  Tiad  It  explkin«d,  I  ahould  not  have 
bMn  dUpowd  to  throw  difflenltiet  in  the  way,  [f 
then  waa  a  proipect  to  havs  any  difTleultj  re- 
BOTed.  Wb«n  1  go  up,  I  (hall  have  the  records 
examined,  and,  if  no  chain  of  title  can  be 
found,  I  ahall  refute  to  pay  anj  more  money  till 
these  lUfficultlea  are  remoTed.  I  am  aure  you 
euiDot  think  I  am  acting  incorraetly  in  the 
eouree  I  am  about  to  pnteue.  I  am,  Sir,  jour 
obedient  aerrant,  Jamea  Taylor. 

■%>bert  Patton,  Eaq." 

On  the  20th  of  February,  1820,  Taylor  ad- 
dreaaed  to  Patton  the  following  letter: 

"^aehingtoD  City,  February  20,  1S2I>. 
Itobert  Patton,  Ebq.: 

"Sir, — I  wrote  you  from  Newport,  Ky.,  laat 
fall,  requestiuff  information  whether  the  eon- 
Tej^cee  had  Men  r^ulur  from  the  original 
patentee,  Tfaoa.  GaaklnB,  for  the  two  thousand 
aerei  of  land  sold  me  by  you,  lying  in  Hop- 
kina  County,  on  the  waters  of  I^gue'a  Creek, 
and  whieh  I  underatood  you  purehaaed  of  Thoa. 
Southeombe,  to  which  letter  I  am  without  an 
ftiuwer,  and  at  which  I  eonfeu  I  am -much  sur- 
Itl*]  prised.  I  examined  *tha  recorda  at 
Frankfort,  Ky,  and  it  appeara  to  me  the  con- 
veyance* are  regular  down  to  Southeombe; 
and,  if  yon  hare  a  proper  conreyuiee  from 
him  (Southeombe),  all  will  be  right,  I  think.  I 
aaaure  you  I  wiah  you  and  mytelf  to  arrange 
our  buaineaa  in  the  most  amicable  manner;  but 
you  must  be  aeniible  into  what  difflcultin  I 
was  thrown  bv  not  receiving  the  wished-for  in- 
formation, which  waa  promiaed  me  by  your 
•on  and  agent,  Hugh  M.  Fatton,  Esq.,  and  then 
requested  of  you  in  m;  letter  aforeaaid,  ad- 
dressed to  you  specially  on  the  subject,  and  par- 


bad,  at  the  requeat  of  your  said  son,  guaran- 
teed should  be  paid  by  you,  wbieb  you  failed 
to  do,  and  whioh  I  had  to  pay,  to  exonerate 
Theo.  F  Talbott,  In  the  F  and  M  Bank  of 
Lexington.  The  true  state  of  this  business  I 
did  not  understand  till  after  I  had  paid  the  bill, 
and  I  do  not  think  eaid  Talbott  treated  either 
yourself  or  myself  with  fairness;  as  he  after- 
ward! informed  me  he  was  authorized  to  re- 
draw, bnt  wliich  he  told  me  he  had  no  Idea  of 
doing,  to  make  himself  responsible.  Under  all 
these  embarrassments,  I  informed  yon  I  conid 
not  think  of  selling  the  land,  until  I  waa  aa- 
aured  the  legal  title  waa  in  you  before  you  sold 
to  me.  Will  you  be  good  enough  to  give  my 
p  B.  Jonea,  the  necessary  informa- 


agent,  Philip  i 


said  tract  of  land;  and,  if  not,  to  send  n 
document,  or  an  authenticated  copy  of  it,  under 
which  you  claim  the  eaid  tract  of  land.    I  aai, 
Tery  reapectfully.  Sir,  your  obedient  aemn^ 
"Jamea  Taylor" 

On  the  Both  of  June,  ISEO,  Patton  addreaaad 
the  following  letter  to  Taylor,  whleh  ekiaed  the 
eorreapondeuoe ; 

Trederiekaburg,  SOth  Jnae,  ISn. 
"Oen.  Jamea  l^lor: 

"Dear  Sir,— Hearing  of  your  being  in  Waah- 
ington  in  the  spring,  and  calculating  on  a  MT- 
tamty  of  seeing  you  in  this  place,  I  waa  greatly 
disappointed  at  not  IwTing  had  some  eonvena- 
tion  with  you  during  your  stay,  or  previona  to 
your  departure  from  the  city.  By  a  letter  jnst 
received  from  Mr.  Talbott,  covering  a  dupli- 
cate of  one  of  yonrs  to  him  of  the  let  Instant, 
wherein  yoD  say  you  will  realst  the  payment  of 
the  bonds  aesigned  Talbott  by  my  Boo,  when  la 
Kentucky.  This  information  haa  aurpriaed  and 
astonished  me  much.  And  surely,  my  dear 
sir,  you  will  not  persist  in  this  courae,  bnt,  on 
mature  consideration,  pay  the  amount.  When 
I  sold  you  these  2,000  acres  of  land,  Sonth- 
eomlM  ud  long  Ijeen  dead;  hence,  aa  hia  agent, 
which  you  know  I  was,  I  could  not  make  a  deed 
■as  such,  but  I  did  what  you  required.  [*1S4 
I  made  you  a  deed  in  my  own  name,  with  a 
general  warranty,  and  no  objectioon  was  made 
to  tliis  conveyance  until  the  money  was  ra- 

Juired.  I  sent  you  the  original  patents  by 
[urdock  Cooper,  of  your  State,  and  I  now  sub- 
join a  short  history  of  this  land.  Your  0,000 
acres,  together  with  1,500  more,  were  granted 
Col.  GaakioB  for  military  tervicee,  by  him, 
BOld  to  William  Forbes,  by  Forbes  sold  to  Rob- 
ert Campbell,  of  Richmond  (once  Hicka  ft 
Campbell),  and  by  Robert  CampbeM  and  Ann, 
his  wife,  conveyed  to  Thomas  Southeombe; 
which  last  deed  is  In  my  poBSesaion.  All  South- 
ooml>e's  matters  have  been  settled  long  aAO, 
wlien  thla  land  waa  rated  at  (2,  and  paid  for 
by  me.  And  there  ia  not  a  human  being  haa  a 
shadow  of  claim  to  this  land  but  myself;  and 
I  have  secured  it  to  you  by  my  conveyanoe. 
We  have  long  been  acquainted;  we  have  long 
been  friends.  You  have  acted  as  my  agent  mneh 
to  my  satisfaction;  and  I  ever  reposed  the  full- 
est confidence  in  your  honor  and  mtegrity.  Dn- 
der  these  circumstances,  it  would  give  me  great 
pain  if  any  misunderstanding  should  arise  be- 
tween ua;  and  I  cannot  help  tbinldng  that,  on 


Jmiia,  Bq.  «U;  Brittain  v.  UcLean.  6  Ired.  B«. 


Amlck  V.  Bowrer,  B  WeM  Va.  T. 

Nor  where  porcbaser  bu  Bccepicu  wu'cjbucc 
wlUiout  warraotj  of  title.  In  the  slisence  ol  rraud 
sr  concealment  on  part  of  vendor,  Prlcf's  Ei'rs  i. 
Aires,  10  Orat.  BTS ;  Kenton  v.  Btawtord.  6  Lelgb, 
B9 :  Carrleo  r.  Pmniui,  3  Lit.  178  :  Biiltoo  t.  Sot 
tan,  T  Qrat.  234;  Lucas  v.  CtiBpeM,  2  Lit  SI. 

Nor  In  case  ot  sate  of  land  fn  ii-oii.  will  equity 


In  tbe  latter  case  pnrrbaM  money  may  be  en- 
tolnei  to  the  eitent  at  the  dellcleDCT  In  the  laail. 
Blroder  r.  Pattoo,  1  Uareh.  Dec  tlO, 


Gav  Arcyle's 

204. 

Nor,  la  the  rlfbt  to  sn  tnjonetloo  tor  dsfectlv* 
title  Impaired  hj  the  Tendor'a  seeklnc  to  collect 
the  nnpald  purchsse  mone;  [rem  s  Italrd  pcreen  oe 
B  mllalersl  security  asalKned  to  anch  peraoo  li^  tb* 
parchaser.  Clarke  v.  IlBrdgroTSi  7  Qiat.  tM ;  la- 
(ram  v.  Uorsan.  «  Bumpb.  6S. 

Where  vendor  Is  wlthont  title,  and  In  no  eoadl- 
tiDD  to  convey,  equitable  relief  baa  been  allowsi, 
and  fadxioent  for  pnrchase  mouer  euJolDed.  Oal- 
toway  v.  Plnlcy,  12  Pet.  264  ;  Bucbsaan  v.  Lonnan, 
a  Gill,  M;  Doraej  v.  Hobbs,  10  Hd.  412. 

Or,  where  purcbaeer  waa  kept  In  lanoranee  et 
Uownfd  f . 
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doe  eoii8i<lerat!oii,  you  wi!1  change  your  course, 
and  pay  the  hoods  assigned  Talbott,  which  was 
done  under  very  peculiar  circumstances,  and 
may  have  placed  that  gentleman  in  a  very  dis- 
agreeable situation  respecting  them.  I  am, 
dear  Sir,  your  most  obedient  servant, 

"Robert  Patton." 

On  the  7th  of  July,  1820,  Patton  brought  a 
suit  against  Taylor  upon  the  bonds  in  the  Cir- 
cuit <>urt  of  the  United  States  for  Kentucky, 
and  at  November  Term,  1820,  obtained  judg- 
ment by  default. 

At  the  same  term,  viz.,  November,  1820,  Tay- 
lor filed  his  bill  on  the  equity  side  of  the  court, 
reciting  the  purchase  and  continuing  thus: 

"And  at  the  time  of  the  purchase  aforesaid, 
and  the  execution  of  the  saia  promissory  notes, 
your  orator  entertained  no  doubt  that  the  said 
Patton  had  a  good  title  to  the  said  land,  and 
was  enabled  to  convey  the  same  to  your  orator; 
but  now,  so  it  is,  may  it  please  your  honors, 
your  orator  has  since  discovered  that  the  said 
Patton  has  no  title  for  the  said  land  from 
the  said  Southcombe,  who  is  dead,  and  whose 
heirs  are  unknown  to  your  orator.  That  the 
said  Patton  has  nevertheless  commenced  actions 
on  the  said  notes,  on  the  common  law  side  of 
this  court.  And  vour  orator,  being  unable  to 
make  defense  at  law,  the  said  Patton  has  re- 
covered judgments  on  the  said  notes.  Your 
orator  annexes  hereto,  as  a  part  of  this  bill,  a 
letter  from  the  said  Patton,  acknowledging  his 
1S»*]  defective  title  to  *the  said  land.  That 
your  orator  has  already  made  sundry 
payments  on  account  of  said  notes.  And 
be  apprehends  that  the  said  Patton  will  pro- 
ceed to  enforce  payment  of  the  residue,  unless 
prevented  by  the  interposition  of  this  honor- 
able court,  which  would  be  contrary  to  equity. 
7n  tender  consideration  whereof,"  etc.,  etc. 

The  bill  then  prayed  for  an  injimction, 
which  was  eranted. 

In  December,  1822,  Patton  filed  his  answer, 
admitting  he  had  no  legal  title  to  the  land,  but 
inaisting  that  he  had  bought  it  from  South- 
combe, and  paid  him  for  it  on  a  final  settlement 
of  their  affairs;  that  he  had  a  power  of  at- 
torney from  Southcombe  to  sell  it,  which  he  did 
not  act  upon,  owin^  to  Southcombe's  death; 
that  he  took  possession  of  the  land  more  than 
twenty  years  past,  paid  the  taxes  regularly,  till 
he  sold  to  Taylor,  who  entered  and  has  held  the 
possession  ever  since,  and  has  sold  part  of  the 
land;  that  Tajrlor  was  for  years  hui  agent  to 
pay  taxes  on  his  lands,  in  Kentucky,  knew  his 
titles  generally,  and  particularly  the  defect  ol 


the  title  to  this  land,  and  bought  relying  upon 
his  warranty;  and  that  the  possession  under 
him  prevented  any  reasonable  apprehension 
from  adverse  claims.  The  answer  further  al- 
leged, that  having  received  a  payment  of  part 
of  the  first  note  on  the  let  oi  July,  1819,  the 
defendant  thereupon,  with  the  consent  and  in 
the  presence  of  Taylor,  assigned  the  notes  to 
T.  F.  Talbott,  to  be  applied  in  payment  of  a 
debt  held  by  Witherspoon,  and  relies  that  the 
assignment  prevents  a  cancelment  of  the  notes. 

At  the  May  Term,  1823,  Taylor  filed  an 
amended  bill,  charging  that  the  purehase  was 
by  letter;  that  Patton  had  become  Insolvent, 
havinff  been  at  the  time  of  sale  a  man  of 
wealth;  and  exhibiting  copies  of  three  letters, 
addressed  by  him  to  Patton  of  the  30th  of  Jan- 
uary, 1818,  23d  October,  1819,  and  29th  Feb- 
ruary, 1820,  and  calling  upon  Patton  to  produce 
the  originals  or  to  admit  the  copies  to  be  cor- 
rect, and  to  show  what  evidence  he  had  of  a 
conveyance  from  Southcombe. 

Robert  Patton  bavins  died,  Taylor,  In  No- 
vember, 1829,  filed  a  bill  of  revivor  against 
Hugh  M.  Patton  and  others,  his  children  and 
heirs  at  law,  alleging  that  their  ancestor  died 
insolvent  and  intestate,  and  that  no  adminis- 
tration had  been  granted  upon  his  estate. 

The  heirs  of  Robert  Patton  answered  In 
July,  1844,  and  stated  that  they  knew  nothing 
of  the  contract  between  Taylor  and  their 
father;  and  that  they  adopted  the  answer  of 
the  latter.  Hugh  M.  Patton  stated,  that,  as 
the  agent  of  his  father,  he  went  to  Kentucky 
to  pay  off  a  decree,  which  had  been  obtained 
by  Bledsoe's  heirs,  and  assigned  to  Talbott,  an 
attorney  at  law,  in  satisfaction  of  a  debt  to 
Witherspoon  and  Muirhead;  Hhat  he  re-  [*140 
ccived  from  Taylor  $000  on  the  first  note,  and 
then  drew  upon  him,  in  favor  of  Talbott,  a 
draft,  which  he  would  not  accept;  and  that  ho 
afterwards  kssigned  the  notes  to  Talbott,  with- 
out having  heard  of  any  objection  by  Taylor  to 
the  title  of  the  land.  And,  in  conclusion,  the 
heirs  all  say  that  they  cannot  exhibit  the  orig- 
inals of  the  letters  shown  by  Taylor;  nor  have 
they  any  testimonv,  written  or  other,  to  show 
in  what  manner  their  father  derived  his  title 
from  Southcombe,  other  than  be  states  in  Us 
answer. 

In  November,  1844,  Hugh  K.  Patton  ap- 
peared in  the  suit  as  administrator  of  bw 
father,  and  adopted  the  answer  already  filed  as 
his  response  in  that  character. 

In  May,  1845,  the  cause  came  on  for  bearing^ 
a  general  replication  having  been  filed. 


the  defective  title,  by  vendor's  false  and  fraadu- 
tent  representations,  no  til  after  Judgmect  was  ob- 
tained for  the  parchase  money.  Fitch  v.  Polke,  7 
Blackf.   564. 

Relief  by  injanctlon  may  be  extended  to  enforced 
■alee  under  judicial  process  in  cases  of  defective 
title.     Bartlett  v.  London,  7  J.  J.  Marsli.  641. 

In  such  case  confirmation  of  sale  should  be  re- 
sisted in  the  proceedlnn  at  law,  wherein  sacb  sale 
was  ordered.    Threlkelds  v.  Campbell,  2  Grat  198. 

So.  InJanction  allowed,  where  vendor  agreed  not 
to  sue  for  purchase  price  until  after  qaantity  of 
land  shall  be  definitely  ascertained,  and  brought 
solt  before.  Bullitt's  Bz*rs.  v.  Songster's  Adm  ra, 
8  Monf.  55. 

So,  where  possession  Is  merely  under  covenant  to 
convey,  without  deed,  and  title  prove  defective. 
Bochanan  v.  Alwell,  8  Humph.  516. 

Or  where  vendor  has  failed  to  comply  with  his 
agreement  to  procure  relinquishment  of  other  oat- 
standing  titles,  or  of  rights  of  dower.  McKoy  ▼. 
laUed. 


Chiles,  5  Mon.  269;  Jaynes  v.  Brock,  10  Grat  211. 

Perpetual  injunction  will  seldom  be  granted ;  and 
only  until  the  defective  title  is  cured,  or  until  pur- 
chaser can  prosecute  at  law  on  his  covenants  of 
warranty  or  has  the  benefit  of  his  purchase.  Gallo- 
way V.  Plnley.  12  Pet  264 ;  Mordock  v.  Williams,  1 
Overt  825:  Kfoore  v.  Cook,  2  Hayw.  Tenn.  M; 
Lovell  V.  Clinton,  2  West  Va.  410 ;  Swain  v.  Bum- 
ley,  1  Mo.  286 :  2d.  ed. :  Grantland  v.  Wight  2 
Hunt  179 ;  Markham  v.  Todd,  2  J.  J.  Marsh.  864 ; 
Edwards  v.  Strode,  2  J.  J.  Marsh.  506. 

Injunction  not  granted  where  purchaser  knew 
title  was  doubtful  or  defective.  Williamson  v. 
Runev,  Freem.  Ch.  112;  Merritt  v.  Hunt,  4  Ired. 
Eq.  406 ;  Jackson  v.  Norton,  6  Cal.  187.  See,  also. 
High  on  Injunctions,  sees.  149,  150,  278-308. 

As  to  the  defenue  of  a  failure  of  title  to  a  note 
given  for  purchase  money,  see  note  to  Greenleaf  v. 
Cook,   2  Wheat   13. 

As  to  lien  for  purchase  money,  see  note  to  Bailee 
V    Qreenleaf,  7  Wheat  46. 
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Ob  tlie  opening  of  the  eanee,  the  eomplainant 
moved  the  court  to  reject  and  suppreee  the 
depoeitlon  of  Theodore  F.  Talbott,  taken 
and  filed  on  the  part  of  the  defendant!,  and 
when  it  was  offered  on  their  part  for  proof,  ob- 
jected to  its  being  read,  on  the  ground  that  the 
witness  was,  when  he  deposed,  interested  in 
the  event  of  the  suit  against  him,  the 
oomplainant,  and  with  the  defendants,  and,  for 
proof  of  his  sround  of  objection,  relied  on  the 
matter  stated  by  the  witness  himself,  in  his 
deposition,  and  read  the  bond  of  the  witness 
as  the  surety  of  the  defendants'  intestate  and 
ancestor  for  costs,  in  his  action  at  law  against 
the  eomplainant,  wherein  the  judsment  herein 
enjoined  was  recovered  by  deifaiut}  and  also 
read  the  assignment  to  the  witness  of  one  of 
the  promissory  notes  of  the  complainant,  the 
one  payable  on  the  30th  of  January,  1820,  on 
which  the  judgment  enjoined  was  rendered  in 
these  words: 

'Tor  value  received,  I  assign  the  within  note 
to  Theodore  F.  Talbott. 

"Robert  Patton, 
"By  Hugh  M.  Patton, 
"His  Attorney  in  fact. 

•July  1st,  1819." 

But  the  decision  of  the  matter  not  having 
boen  insisted  on,  it  was  reserved  for  discussion 
with  the  merits  of  the  cause.  Whereupon, 
the  complainant  read  the  depositions  of  Mat- 
thew T.  Scott,  Patterson  Bayne,  and  James  B. 
Davis,  for  proof  that  the  witness  was  not  cred- 
ible, in  case  of  the  decision  of  the  court  that  he 
is  competent  to  testify.  Whereupon  the  cause 
progressed,  and  this  matter  having  been  therein 
lull^  discussed,  and  the  court  now  sufficiently 
advised  thereof,  it  seems  to  the  court  that  the 
deposition  of  Talbott,  on  the  grounds  of  ob- 
jections hj  the  oomplainant,  and  because  the 
matters  stated  as  facts  by  the  witness,  neither 
141*]  of  themselves,  nor  in  connection  *with 
the  other  proofs,  are  in  any  way  material  in 
the  cause,  ought  to  be  rejected  and  disregarded. 
But  in  order  that,  on  any  revision  of  the  de- 
eree  which  shall  be  rendered,  the  defendants 
may  have  the  benefit  of  the  matters  stated  in 
the  deposition,  if  worth  to  them  anything,  and 
the  witness  is  competent,  whilst  the  complain- 
ant has  the  benefit  of  his  objections  to  the  com- 
petency of  the  witness,  or  of  his  proofs  to  es- 
tablish that  he  is  not  credible,  the  depositions 
are  all  allowed  and  read,  subject  to  the  above 
objections,  and  so  retained  in  the  record,  to  be 
respectively  good  for  what  they  are  worth,  or 
held  for  naught,  according  to  the  law  of  the 


On  the  18th  of  May,  184ff,  the  Circuit  Court 
decreed  a  perpetual  injunction  against  Patton, 
rescinded  tne  sale  and  conveyance  of  the  land, 
and  gave  directions  for  placing  the  parties  in 
the  condition  they  were  in  at  the  time  of  the 
contract. 

From  this  decree  the  heirs  of  Patton  appealed 
to  this  court. 

The  eause  was  areued  by  Mr.  A.  H.  Law- 
rence and  C.  S.  Morehead,  with  whom  was  Mr. 
Badger,  for  the  appellants,  and  by  lAi.  Lough- 
borough and  Mr.  Underwood,  with  whom  was 
Mr.  Swing,  for  the  appellees. 

The  argument  on  the  part  of  the  appellants 
was  as  follows: 

TbiM  if  a  bil]  for  the  rescission  of  an  executed 
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contract  for  the  sale  of  land,  on  the  cromid  of 
defect  of  title  and  the  insolvency  of  the  vendor. 
No  mistake,  no  fraud,  no  misrepresentation 
being  set  forth  as  the  grounds  of  equitable  in- 
terference; but  the  facts  that  the  complainant 
had  received  a  defective  title  vrith  warranty, 
not  knowing  of  the  defect,  and  that  the  war- 
rantor had  since  become  insolvent,  are  relied 
on  as  the  reasons  for  the  interposition  of  a 
court  of  equity. 

I.  The  first  position  which  the  counsel  for 
the  plaintiffs  in  error  take  is,  that  there  are  not 
set  forth  in  the  original  and  amended  bill  suf- 
ficient legal  grounds  to  rescind  an  executed 
contract;  and  that,  if  every  allegation  therein 
had  been  admitted  bv  the  defendant,  the  court 
could  not  properly  nave  decreed  according  to 
the  prayer  of  the  complainant. 

II.  The  second  position  is,  that  the  important 
allegations  in  the  bill,  though  they  should  in 
themselves  be  deemed  sufficient  in  law,  have 
neither  been  admitted  nor  sustained  by  proof. 

The  first  proposition,  then,  is,  that  there  are 
not  sufficient  grounds  set  forth  in  the  bill  and 
its  amendment  for  the  rescission  of  an  executed 
contract,  even  if  all  the  allegations  had  beea 
admitted  in  the  answer. 

What  are  those  allegations  t  Why,  that  the 
complainant,  Taylor,  purchased  from  Patton, 
the  defendant,  2,000  acres  of  *Iand  for  [*149 
$5,000,  for  which  he  gave  two  several  promis- 
sory notes.  That  Patton  executed  a  eonvey- 
anoe  to  complainant  for  said  land,  with  a  cove- 
nant of  general  warranty.  That  at  the  time  of 
said  purchase,  complainant  "entertained  no 
doubt  that  the  said  Patton  had  a  good  title  to 
the  said  land."  That  complainant  has  sines 
discovered  that  the  said  Patton  has  no  title  to 
the  said  land,  and  that  defendant  has  never- 
theless commenced  actions  on  the  said  notes; 
and  that,  at  the  time  of  said  purdiase,  defend- 
ant was  supposed  to  be  a  nmn  of  opulence,  but 
has  since  become  insolvent.  This  embraces 
every  material  averment  of  the  bill  and  amend- 
ment. A  purchase,  conveyance  with  general 
warranty,  defect  of  title,  ignorance  on  the  part 
of  the  vendee  of  such  defect,  and  the  insolven- 
cy of  the  vendor,  compose  the  gravamen  of  the 
complainant's  allegations.  There  is  no  charge, 
either  technically  or  substantially,  of  fraud, 
artifice,  misrepresentation,  or  circumvention  of 
any  sort,  actual  (x  constructive. 

ui  discussing  the  legal  sufficiency  of  this  bill, 
we  leave  out  of  view  all  of  the  cases  cited  in 
the  printed  brief  on  the  other  side,  in  which 
misrepresentation,  or  fraudulent  concealment, 
or  fraud  of  any  kind  formed  an  element.  For 
the  present  we  take  the  bill  as  it  is. 

The  decisions  (and  we  quote,  more  especial- 
ly, those  in  Kentucky)  may  be  reduced  to  tiis 
following  heads,  as  to  the  rescission  of  coo* 
tracts  in  the  absence  of  fraud 

1st.  Where  the  contract  is  executory,  the 
vendee  may,  under  circumstances,  obtain  a  re- 
scission, if  the  vendor  has  no  title.  Miller  v. 
Long,  3  Marsh.  326;  Cummins  v.  Boyle,  1  J. 
J.  Marsh.  481;  Gale  v.  Conn.  3  J.  J.  Marsh 
540;  Payne  v.  Cabell,  7  Mon.  202;  Waggener  v. 
Waggener,  3  Mon.  556. 

2d.  Where  the  oontract  is  executed  by  eoa- 
veyance,  with  warranty  of  title,  there  can  be 
no  rescission  in  any  case  that  has  not  beeo 
tainted    by    fraud.    Simpson    ▼.    Hawkins,   1 

Howard  7. 
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DaM^  a^;  1  J.  J.  ManA.  481;  Gale  t.  Ooim^ 
a  J.  J,  Marsh.  504;  Wiley  v.  Fitzpatricsk,  S  J. 
J.  Manh.  683;  Gkmpbell  ▼.  Whittingham,  6  J. 
J.  Manh.  100;  7  Mon.  202;  Thompson  ▼.  Jack- 
son,  8  Band.  504. 

3d«  There  ia  no  relief  in  equity,  hy  injunc- 
tion or  otherwise,  where  the  contract  has  oeen 
executed  by  conveyance  with  warranty,  and 
tha  vendee  let  into  possession,  unless  the  war- 
ranty has  been  broken,  and  an  eviction  taken 
plju».  Simpson  v.  Hawkins,  1  Dana,.  305, 
328;  Rawlins  v.  Timberlake,  6  Mon.  232;  Tay- 
lor ▼.  Lyon,  2  Dana,  278;  Luckett  v.  Triplett's 
Ad'mr,  2  B.  Mon.  40;  Bumpus  v.  Platner,  1 
Johns.  Gh.  218;  Abbot  v.  Allen,  2  Johns.  Gh. 
523;  Edwards  v.  Morris,  1  Ohio,  532. 
143*]  *4th.  There  may  be  relief  in  equity 
of  some  sort,  as  by  arresting  the  payment  of 
the  purchase  money,  or  a  part  thereof,  in  case 
of  eviction  and  the  insolvency  of  the  warrant- 
or, or  the  appropriation  of  the  purchase  money 
to  remove  an  incumbrance,  where  the  warrant- 
or is  insolvent  and  unable  to  remove  it»  but  not 
a  rescission  of  the  contract.  Morrison's  Adm'r 
V.  Beckwith,  4  Mon.  75;  Rawlins  ▼.  Timber- 
lake,  6  Mon.  232;  Simpson  v.  Hawkins,  1 
Dana,  305;  2  Dana,  278,  270;  2  B.  Mon.  4a 

5th  Possession  taken  generallv  amounts  to 
m  waiver  of  the  ordinary  equitable  right  of  ob- 
jection to  the  title.  Calcraft  v.  I&buck,  1 
Yea.  Jun.  226;  Burrough  v.  Oakley,  3  Swanst. 
168;  Fleetwood  v.  Green,  15  Ves.  Jun.  594; 
Margravine  v.  Noel,  1  Madd.  316;  Bumell  v. 
Brown,  1  Jac  ft  Walk.  173;  Fluyder  v.  Gock- 
er,  12  Ves.  Jun.  26. 

IL  But  suppose  we  are  wrong  in  this  view 
of  the  case,  still  it  is  contended  that  the  essen- 
tial allegations  in  the  bill  have  neither  been  ad- 
mitted nor  proved;  or,  in  other  words,  that, 
upon  the  pleadings  and  proof,  the  complainant 
was  not  entitled  to  the  relief  sought. 

A  preliminary  inquiry  of  importance  arises 
as  to  the  admissibility  and  eife^  of  the  letters 
bontained  in  the  record. 

The  only  letters  alleged  to  have  passed  be- 
tween Patton  and  Taylor,  which  have  been,  so 
proved  as  to  make  them  legal  evidence  aninst 
the  defendant,  are  those  marked  A  and  B,  on 
pages  32  and  33  of  the  record.  The  letter  in 
Patton's  name,  which  is  made  an  exhibit  in  the 
ease,  and  is  found  on  page  4  of  the  record,  is 
not  proved  to  have  been  written  by  Patton; 
mad  the  letters  from  Taylor,  i^leged  copies  of 
which  are  filed  as  exhibits  with  the  amended 
bill,  and  are  found  on  pages  8,  9,  10,  and  11  of 
the  record,  are  not  proved  either  to  have  been 
written  or  received.  They  are,  oonsequentlv, 
not  evidence  in  the  case.  They  are  not  ad- 
mitted in  the  answer  to  the  amended  bill,  and 
are  consequently  denied,  and  are  no  oroof 
ajy;ainst  the  defendant,  though  (beinff  aflega- 
tiona  of  the  complainant)  they  art  evidence  in 
his  favor.  2  Daii.  Gh.  Pr.  074-076;  Young  v. 
Grundy,  6  Granch.  51. 

If  we  are  right  in  this,  then  the  complain- 
ant's ease  is  stripped  of  every  vestige  of  sup- 
port from  evidence  as  to  the  essential  allega- 
tions of  the  bill. 

But  we  go  further,  and  assert,  that  if  these 
letters  were  all  proved,  as  alleged,  the  case  of 
the  complainant  would  not  be  materially 
changed. 

How  would  the  eaae  then  t^M  upon  the 


plesdings  and  proof  f  The  vKal  allegation  la 
the  bill  is,  that,  at  the  time  of  the  purchase, 
complainant  "entertained  no  doubt  that  Pat- 
ton *had  a  good  title  to  said  Und,"  but  [''144 
has  since  mscovered  that  he  had  none,  ete. 
Record,  p.  3. 

The  answer  (p.  6)  denies  the  allegation  of  ig- 
norance of  the  defect  on  the  part  of  the  com- 
plainant, and  avers,  on  the  contrary,  that  ha 
was  his  (Patton's)  agent  for  many  years;  well 
knew  the  nature  of  his  titles  in  general,  and 
well  knew  the  title  to  these  2,000  acres  in  par- 
ticular; and  was  well  apprised  of  the  defective 
link  in  the  chain  of  title  thereto;  and  accepted 
a  deed  with  general  warranty,  relying  on  the 
warranty,  etc 

Here,  then,  the  parties  art  at  issue.  The 
complainant  alleges  that  he  was  ignorant  of 
any  defect  in  the  defendant's  title,  and  the  de- 
fendant positively  denies  that  allegation.  Has 
the  complaint  proved  it,  even  admitting  all 
the  letters  in  the  record  to  be  properly  in  the 
case?  We  think  that  not  only  nas  he  failed  to 
prove  the  allegation,  but  that  the  evidence  ia 
the  case  fully  sustains  the  denial. 

There  is  not  one  scintilla  of  direct  evidence 
that  the  complainant  made  this  purchase  in  ig- 
norance of  the  title.  And  the  only  indirect  or 
circumstantial  evidence  of  that  fact  is,  the  gen- 
eral presumption  that  a  man  would  not  buy  a 
defective  title,  knowing  it  to  be  so,  and  the  lit- 
eral construction  of  a  letter  of  the  13th  July, 
1818.    Record,  p.  32. 

That  letter  is  not  (like  the  others)  an  exhibit 
in  the  case,  but  is  introduced  on  proof  of  hand- 
writing. It  is  relied  on  in  the  brief  on  the  oth- 
er side  as  the  oudn  prop  of  the  complainant's 
case.  An  interpretation  is  given  to  it  entirely 
different  from  that  which  we  shall  hereafter 
show  properly  belongs  to  it;  but  take  it  as  the 
other  side  understand  it,  and  does  it  support 
the  allegation  in  the  bill,  that  Taylor  was  iff- 
norant  of  the  state  of  Patton'k  title  f  What  la 
their  interpretation  of  itt  Why,  they  make  U 
amount  to  a  misrepresentation  by  Patton  to 
Taylor  respecting  the  title;  they  make  It 
amount  to  an  assertion  that  he  (Patton)  had  a 
conveyance  of  the  land  to  himself.  Now,  sup- 
pose the  letter  does  amonnt  to  a  misrepresenta- 
tion of  the  title  (which  we  deny),  ooea  that 
prove  Taylor's  ignorance  of  the  real  state  of 
the  title  at  the  time  of  the  purehaaef  Wt 
think  not,  for  two  reasons: 

1st.  That  there  is  no  logical  or  l^gal  ooonee^ 
tion  between  the  falsehood  of  one  ptfty  and  tha 
belief  of  the  other  party  in  that  falsehood.  It 
is  a  non  sequitur,  as  well  in  law  as  in  morals, 
that  a  man  must  be  ignorant  of  the  truth  be- 
cause another  man  has  uttered  an  untruth  fai 
his  presence. 

2d.  Because  this  letter  was  written  six 
months  after  the  time  when  the  bargain  was 
concluded  by  the  aoceptanos  of  Patton's  pre- 
vious offer. 

The  amended  bill  alleges  (Record,  p.  8)  that 
the  complainant  ^agreed  to  the  pur-  [*146 
chase  by  a  letter  dated  30th  Januai^,  1818,  and 
exhibits  a  cop^  of  the  letter;  and  yet  the  brief 
on  the  other  side  asserts  that  it  was  the  letter 
of  the  13th  of  July,  1818,  which  induced  Tay- 
lor to  make  the  purchase,  whidi  Taylor  him- 
self says  he  had  made  by  letter  the  January 
previous,  and  produces  the  letter  to  prove  it. 
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Tt  18  manifest,  then,  that  the  complainant  has 
utterly  failed  to  prove  the  most  important  alle- 
gation in  his  bill. 

Having  thus  shown  that  the  complainant's 
case,  as  set  forth  in  his  bill,  is  not  sufficiept  in 
law  for  the  rescission  of  an  executed  contract, 
and  that,  if  it  were,  it  is  not  supported  by  req- 
uisite proof,  we  would  now  ask  the  attention 
of  the  court  to  a  position  taken  by  the  other 
tide,  in  the  printed  brief,  though  not  disclosed 
by  the  pleadings. 

It  is,  that  the  proof  presents  a  clear  case  of 
actual  fraud,  such  as  courts  of  e<^uity  have  al- 
ways recognized  as  suflScient  in  itself  for  the 
setting  asMe  of  any  contract. 

To  this  view  of  the  case  we  have  several 
answers,  either  of  which  in  itself  would  be 
sufficient: 

1st.  Fraud  is  not  alleged  in  the  bill,  either 
formally  or  in  substance;  and,  conseauently,  if 
it  should  be  proved,  cannot  be  made  tne  ground 
of  a  decree.  It  should  have  been  put  in  issue 
by  the  pleadings.  Vattier  v.  Hinde,  7  Pet. 
282;  Boone  v.  Chiles,  10  Pet.  177;  Bein  y. 
Heath,  6  How.  241;  also,  3  Rand.  607,  6 
Johns.  Ch.  82,  83;  11  Ves.  239. 

2d.  There  is  nothing  proved  which  is  a  suffi- 
cient ground  for  the  canceling  of  an  executed 
contract,  even  admitting  all  the  letters  to  be 
properly  in  the  case. 

We  take  the  law  as  it  is  laid  down  by  this 
court  in  Smith  v.  Richards,  3  Pet.  36,  adopt- 
ing the  views  of  Justice  Story  in  1  £q.  Jur. 
sees.  200,  202.  That  a  misrepresentation,  in 
order  to  constitute  a  fraud  relievable  in  equity, 
must  be  of  something  material,  constituting  an 
inducement  or  motive  to  the  act  or  omission  of 
the  other,  and  by  which  he  is  actually  misled 
to  his  injury;  and  it  must  be  of  something  in 
which  the  other  party  places  a  known  trust  and 
confidence  in  the  other,  and  not  equally  open  to 
both  parties  for  examination  and  inquiry. 

Let  ufl  apply  this  doctrine  to  the  facts  in  this 


The  only  representation  of  any  sort,  as  to 
title  on  the  part  of  Patton,  to  be  found  in  the 
whole  record,  is  the  letter  of  July  13th,  1818. 

In  this  letter  Patton  says:  "The  land  patents 
are  in  the  name  of  Thos.  Gaskins,  for  whose 
■ervices  the  land  was  rendered,  were  by  him 
— —  to  Wm.  Forbes,  and  bv  him  to  Hicks 
ft  Campbell,  of  whom  I  received,  and  will  give 
you '  a  deed,  with  a  warranty,  as  soon  as 
you  reply  to  this  letter." 
146*]  *0n  this  letter  Mr.  Loughborough 
relies  to  make  out  his  proof  of  fraud;  and  in 
it  (if  anywhere)  resides  all  the  misrepresenta- 
tion to  be  found  in  the  case. 

With  regard  to  this  letter,  we  would  first  re- 
mark, that  the  character  and  relation  of  the 
parties,  and  the  circumstances  of  the  case,  go 
strongljr  to  show  that  it  never  was  intended  by 
the  writer,  and  was  never  understood  by  him 
to  whom  it  waa  written,  to  convey  the  idea 
which  a  casual  reading  of  it  might  convey  to  a 
stranger.    There  were  relations  between  these 

Earties  which  rendered  an  indistinct  allusion  as 
itelliffible  as  a  labored  explanation.  Taylor 
was  the  agent  of  Patton,  who,  in  regard  to 
these  lands,  was  himself  the  agent  of  South- 
oombe,  in  whose  name  these  lands  had  for 
years  stood  and  been  taxed,  and  in  whose  name 
Taylor  himself  had  for  years  paid  those  taxes. 
Pktton  knew  thMt  Taylor  wm  awara  oi  Soutki- 
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combe's  title,  and  yet  he  sets  down  and  wrftea 
to  Taylor  a  letter,  which,  if  it  meant  what  the 
other  side  suppose,  he  well  knew  Taylor  would 
at  once  perceive  to  be  false.  If  the  expreaaion 
"to  Hicks  &  Campbell,  of  whom  I  reoeiTed, 
and  will  giveyou  a  deed,  with  a  warranty," 
means  that  Hicks  ft  Campbell  had  oonTeyod 
this  land  to  him  in  his  own  name,  whv,  it  was 
not  only  a  falsehood,  but  the  most  idle  of  all 
falsehoods,  because  told  to  a  man  who  he  knew 
was  perfectly  aware  of  the  intermediate  title  of 
Southcombe.  The  parties  to  this  transaction 
were  no  higglers  for  a  bargain;  they  wore  men 
of  character  and  standing;  they  were  men  of 
sense.  The  construction,  then,  which  woald 
make  a  single  expression  in  a  hasty  letter  the 
ground  of  so  serious  an  accusation  against  such 
a  person  should  be  an  unavoidable  construetioo. 
Such  is  not  the  case  here.  There  is  a  plain  uid 
fair  construction  of  this  expression,  which  is 
consistent  with  the  truth  ana  the  good  faith  of 
Patton.  It  is  the  literal  meaning  of  the  lan- 
guage. He  did  receive  a  deed  from  Hicks  ft 
Campbell,  not  in  his  own  name,  but  in  the  name 
of  his  principal,  Southcombe;  and  he  means 
exactly  what  he  means  in  the  letter  found  on 
the  4th  page  of  the  record,  where  he  sava,  "and 
by  Robert  Campbell  and  Anne,  his  wife  con- 
veyed to  Thomas  Southcombe;  which  last  dead 
is  in  my  possession." 

If,  then,  it  had  been  his  intention  to  deoeiyo 
Taylor,  would  he  not  have  said  that  he  had  a 
deed  from  Southcombe,  rather  than  from  fficks 
ft  Campbell?  How,  then,  was  the  matter  to 
be  explained?  Why,  Patton  was  Southcombe's 
agent,  and  Taylor  knew  it,  with  a  full  power  of 
attorney  to  sell  lands.  As  such  agent  ha  had 
received  a  deed  for  Southcombe;  and,  as  such 
a^ent,  he  then  had  the  power  to  give  a  deed. 
ntA  Southcombe  lived,  there  would  never  havs 
been  any  difficulty.  But  Southcombe  having 
died,  and  of  course  the  power  of  attorney 
^having  died  with  him,  Patton,  who  [*147 
had  in  the  meantime  bought  the  lands,  and  as- 
quired  an  eouitable  title  thereto,  had  not  pro- 
cured a  legal  title. 

There  can  no  doubt  that  this  is  the  tms 
explanation,  from  the  character  of  the  men  and 
their  relation  to  each  other;  and  there  can  be 
no  doubt  that  it  was  so  understood  by  them  at 
the  time,  and  afterwards,  inasmuch  as  Taylor 
never  once  alludes  to  any  misrepresentation  in 
this  letter;  never  speaks  of  any  inconsistency 
between  the  letter  and  Patton's  statement  oif 
the  chain  of  title  in  his  letter  of  June  20th, 
1820;  takes  no  notice  of  any  misrepreaentaUoo, 
either  in  his  original  or  amended  bill;  does  not 
even  make  this  letter  an  exhibit  in  the  ease; 
and  always  speaks  afterwards  of  Southcombe's 
title  as  a  matter  well  known  to  him.  We 
think,  therefore,  that  we  are  justified  in  assert- 
ing that  the  construction  now  put  by  counsel 
upon  that  letter  was  not  that  which  the  parties 
put  upon  it. 

But  if  an  unfavorable  construction  of  this 
letter  is  insisted  on  (as  it  doubtless  will  be), 
then  we  sav  that  Taylor  was  not  misled  or  de- 
ceived by  it.  It  stated  what  he  knew  to  be 
false.  It  gave  a  chain  of  title  without  embra- 
cing Southcombe's  title  at  all,  and  yet  Taylor 
had  the  best  reason  in  the  world  for  laiowing 
that  Southcombe  had  until  recently,  and  for 
years,  been  the  owner  of  the  land  in  eontro- 
xexmy. 
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Tajlor,  In  bfs  )ett«r  dated  Oetober  2Sd,  1819, 
Miyft:  '*The  land  is  listed  on  the  auditor's 
hooka  for  taxes  in  the  name  of  Thomas  South- 
eombe,  and  for  a  number  of  years  I  have  paid 
the  taxes  in  liis  name  for  you" 

Also,  in  his  letter  of  February  29th,  1820,  he 
says:  '*I  wrote  you  from  Newport,  Ky.,  last 
fall,  requesting  information  whether  the  oon- 
▼eyanoes  had  l>een  regular  from  the  original 
patentee,  Tlios.  Gaskins,  for  the  two  thoutend 
acres  of  land  sold  me  by  you,  ete.,  and  which 
I  understood  you  purchased  of  Thomas  South- 
eombe,"  etc. 

And  the  deposition  of  Winston  says  that,  in 
1815,  "I  was  requested  to  visit  said  lands  by 
General  James  Taylor,  who  acted  as  agent  for 
Robert  Patton,  of  Fredericksburg,  Virginia,  who 
was  agent  for  Thomas  Southcombe." 

Taylor  then  knew  that  Patton  had  not,  in  his 
own  name,  received  a  deed  from  Hicks  ft 
Campbell,  but  that,  if  he  had  any  valid  convey- 
ance at  ail,  it  must  have  been  from  Southcombe. 

And  further,  if  the  letter  of  July  13th,  1818, 
eontained  a  downright  misrepresentation,  still 
it  did  not  lead  to,  nor  form  any  inducement 
to,  the  contract  sought  to  be  cancelled. 

We  have  already  referred  to  the  allegation  in 
the  amended  bill,  commencing  as  follows: 
"^our  orator  further  shows  that  the  contract 
for  the  purchase  of  the  land  from  the  defend- 
148*]  ant  *was  made  between  the  parties  by 
letters;  your  orator  agreeing  to  the  purchase  by 
a  letter,  under  date  of  January  30th,  1818, 
addressed  to  the  defendant  at  Fredericksburg." 
Here,  then,  the  complainant  himself  avers  that 
he  had  agreed  to  the  contract  six  months  prior 
to  this  letter  of  July  13th,  1818.  Admitting, 
then,  that  this  letter  of  July  13th  contained  a 
downright  falsehood,  and  admitting  that  at  the 
time  Taylor  believed  it,  still  it  did  not  lead  to 
the  contract;  it  did  not  form  an  inducement  on 
Taylor's  part  to  that  contract,  and  can  there- 
fore have  no  weight  with  the  court  upon  the 
question  of  rescinding  that  contract. 

But  it  is  further  maintained,  that  Taylor  has 
an  indefeasible  title  by  twenty  years'  adverse 
possession. 

Taylor  received  legal  possession  of  the  land 
with  hia  deed,  which  bears  date  September 
Sd,  1818,  and  has  never  been  disturbed  in  hit 
possession  up  to  the  day  of  trial. 

In  an  analogous  ease  Jarboe  v.  McAfee's 
Heirs,  7  B.  Mon.  282,  the  following  language 
Is  used:  '*In  the  duration  of  the  possession, It 
ought  to  be  brought  up  to  the  time  of  trial,  and 
not  to  be  made  stop  at  the  commencement  of 
the  suit."  The  possession  of  the  vendee  up  to 
that  period  inures  to  the  benefit  of,  and  goes 
to  strengthen,  his  vendor's  title.  See  Voorhies 
▼.  White's  Heirs,  2  A  K.  Marsh.  28;  Gouss- 
maker  v.  Sewall,  2  Sug.  App.  336. 

The  sale  of  a  portion  of  the  land,  for  the  di- 
rect tax,  and  the  marshal's  deed  to  McLean, 
can  present  no  difficulty  in  the  case.  It  shows 
on  its  face  that  the  land  was  sold  as  the  prop- 
erty of  Gaskins,  the  patentee,  when  all  parties 
agree,  and  the  record  shows  that  it  was  then 
tlie  property  of  Southcombe,  entered  in  his 
name,  and  the  taxes  paid  for  him  by  Taylor 
himself. 

If  this  were  not  the  ease,  it  is  not  shown  that 
the  requisitions  of  the  law  were  complied  with 
by  the  marshal,  and  the  law  is  well  settled  that 
IS  li.  ed. 


no  presumption  is  indulged  in  favor  of  such  a 
deed.  See  Taylor's  Heirs  v.  Whiting,  2  B.  Mon. 
260-272;  9  Cranch,  69;  8  Cond.  Rep.  271-274; 
lb.  396. 

In  the  case  of  lands  sold  for  the  nonpayment 
of  taxes,  the  marshal's  deed  is  not  even  prima 
facie  evidence  that  the  prerequisites  of  the  law 
have  been  complied  with;  but  the  party  claim- 
ing under  it  must  show  positively  that  they 
have  been  complied  with.  Williams  v.  Peyton, 
4  Wheat.  77. 

The  case  thus  far  has  been  discussed  with- 
out reference  to  the  assignment  of  the  notes 
upon  which  the  judgments  enjoined  was  ob- 
tained, or  to  the  controverted  deposition  of 
Talbott. 

The  deposition  of  Talbott  states  that  the 
notes  were  transferred  to  him  for  the  benefit  of 
Witherspoon  and  Muirhead,  and  that  Taylor 
had  notice  of,  and  assented  to,  the  assignment 

*Is  Talbott  a  competent  witness?        [*149 

1st.  He  held  the  notes  of  Taylor  as  a  mere 
crusten,  to  be  applied,  when  collected,  to  the 
extinguishment  of  a  debt  due  Witherspoon  and 
Muirhead.  They  were  assigned  to  him  for  that 
purpose  only.  That  a  trustee  is  a  competent 
witness,  see  1  Starkie  on  Ev.  168;  6  Bmney, 
481;  1  Rand.  219;  2  lb.  663;  Doug.  139;  4 
Burr.  2254;  1  P.  Wms.  287;  3  Atk.  604; 
13  Mass.  61. 

2d.  Without  any  contract  whatever,  he  states 
that  he  expected  to  charge  five  per  cent,  com- 
mission whenever  he  should  collect  the  debt  of 
his  clients.  This  has  never  been  held  a  dis- 
qualification of  itself  alone.  An  agreement  for 
a  sum  contingent  on  success  might  perhaps  af- 
fect his  competency. 

3d.  Talbott  executed  a  bond,  as  surety  for 
Patton,  to  pay  the  costs  in  the  action  at  law 
against  Taylor.  The  condition  of  that  bond 
was,  that  it  was  to  be  void  if  Patton  or  Talbott 
should  pay  "all  cost  that  may  be  incurred  in 
said  suit,  or  with  which  he  may  become  legally 
chargeable." 

The  common  law  suit  bavins  been  decided 
in  favor  of  Patton,  Talbott  did  not  become 
legally  chargeable  with  any  costs  to  Taylor; 
and  the  result  of  the  present  suit,  cannot,  in 
any  manner,  chanse  his  liability.  The  costs 
against  Taylor  of  the  action  at  law  may  be  per- 
petually enjoined,  yet  Talbott  would  be  no 
further  bound  than  if  the  injunction  were  dis- 
solved. In  either  case,  his  liability  on  his  bond 
would  be  preciselv  the  same.  It  is  not  per- 
ceived, therefore,  now  his  having  executed  this 
bond  can  affect  his  competency  as  a  witness. 

But  Talbott's  credibility  has  been  assailed  by 
depositions  of  three  witnesses. 

Objection  might  be  taken  to  the  kind  of  eTi- 
dence  given  to  impeach  the  character  of  Tal- 
bott. But,  allowing  its  admissibility  for  that 
1>urpose  we  say  that  the  testimony  of  Talbott 
s  corroborated  in  its  material  statements.  The 
answer  of  Hugh  M.  Patton,  so  far  as  it  goes, 
corroborates  Talbott's  deposition. 

Talbott's  statement,  also,  that  a  receipt  for 
$1,500  was  written  on  the  wrong  note,  which 
note  was  afterwards  destroyed,  and  a  new  one 
written  and  dated  on  that  day,  is  corroborated 
by  the  fact  that  one  of  the  notes  in  the  record 
is  dated  as  he  savs. 

The  case,  as  the  counsel  for  the  appellants 
conceive,  stands  thus:  The  complainant  in  the 
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£Ourt  below  files  m  bill  in  which  he  alleges  that 
he  had  purchased  from  the  defendant  2,000 
acres  of  land,  and  that  he  had  received  a  deed, 
with  a  warranty,  supposing  the  title  of  his  ven- 
dor to  be  ffood.  He  alleges  the  subsequent  in- 
solvency of  the  vendor,  the  failure  of  the  title, 
and  prays  that  the  contract  may  be  annulled. 
150*]  The  defendant  *denies  the  allegation 
of  the  complainant's  ignorance  of  the  state  of 
the  title,  which  puts  the  complainant  to  the 
proof  of  the  fact.  For  proof  ne  offers  copies 
of  letters  from  himself  to  the  defendant,  which 
are  not  admitted  by  the  answer,  nor  shown  to 
have  been  ever  received,  and  are  therefore  not 
evidence  in  the  case.  He  also  offers,  upon  proof 
of  handwriting,  a  letter  written  and  dated  six 
months  after  the  time  when  he  himself  alleges 
the  contract  to  have  been  concluded,  in  proof 
of  his  ignorance  of  the  state  of  the  title  at  the 
conclusion  of  the  contract,  and  of  fraudulent 
misrepresentation  on  the  part  of  the  defendant. 
This  constitutes  the  substance  of  the  complain- 
ant's case. 

For  the  appellants  it  is  insisted,  that  what- 
ever equity  there  is  in  the  bill  is  sworn  away  by 
the  answer;  that  the  evidence  offered,  so  far  as 
ft  is  admissible,  is  not  pertinent  to  the  point  in 
issue,  namely,  the  ignorance  of  complainant  of 
the  defect  in  title,  or,  if  pertinent,  does  not  es- 
tablish that  fact;  and  ttiat  as  to  the  alleged 
fraudulent  misrepresentation  (even  if  it 
amounted  to  such),  inasmuch  as  It  was  not  put 
in  issue  by  the  pleadings,  did  not  mislead  the 
complainant  to  his  injury,  was  long  subsequent 
to  the  date  of  the  contract,  and  therefore  formed 
no  inducement  to  it,  and  was  upon  a  subject 
equally  open  to  both  parties,  it  was  conse- 
quently not  sufficient  in  law  or  equity  to  estab- 
lish that  fraud  upon  which  an  executed  con- 
tract will  be  rescinded. 

The  argument  on  the  part  of  the  appellees 
was  as  follows: 

I.  Before  noticing  the  principal  questions  in 
the  cause,  the  counsel  for  Taylor  will  ask  the 
attention  of  the  court  to  the  objections,  sus- 
tained by  the  Circuit  Court,  to  the  competency 
of  Talbott  as  a  witness. 

1.  His  deposition  states,  that,  as  attorney  for 
Witherspoon  and  Muirhead,  he  had  obtained 
judgments  against  West,  who  assigned  to  him 
eight  tenths  of  a  decree  of  Bledsoe's  heirs 
against  Patton,  which  he  took  as  a  security,  and 
for  the  use  of  Witherspoon  and  Muirhead. 
That  H.  M.  Patton,  on  his  visit  to  Kentucky, 
in  1819,  drew  bills  on  his  father,  by  which  the 
means  were  raised  to  obtain  the  remaining  two 
tenths  of  the  decree;  and  assigned  to  him,  and 
placed  in  his  hands,  the  two  notes  of  Taylor, 
to  be  collected  and  applied  in  payment  of  the 
decree. 

Talbott,  then,  was  the  agent  and  attorney  of 
Witherspoon  and  Muirhead  for  the  collection 
of  their  claim  against  Patton  on  the  decree, 
and  he  was  the  trustee  of  Patton  to  collect  the 
amount  due  from  Taylor,  and  apply  it  in  dis- 
charge of  the  decree.  He  says  the  notes  were 
assigned  to  him.  They  were  assignable  by 
the  law  of  Kentucky,  and  the  assignee  has  the 
151*]  *legal  right  of  action.  The  assignment 
of  one  of  the  notes  appears  in  the  record. 

Assuming  his  statement  to  be  true,  had  he 

not  such  an  interest  in  the  subject  as  disquali- 

^ed  MuL    He  holds  and  legally  owns  the  debts 


which  Taylor  seeks  to  enjoin.    He  should  bave 

sued  at  law  in  his  own  name  as  assignee;  and 
his  use  of  the  name  of  Patton  as  plaintiff  was 
in  some  sense  a  fraud,  to  give  the  Circuit  Court 
jurisdiction,  or  perhaps  designed  to  enable  him 
to  be  a  witness.  Had  Taylor  appeared  in  the 
action    at    law,    he    might    have    successfully 

Pleaded  the  assignment  to  Talbott  in  bar.    Key- 
ong  V.  Wells,  Hardin,  662. 

May  an  assignee,  by  suing  in  the  name  of 
his  assignor,  make  himself  a  competent  wit- 
ness ?  That  he  cannot  was  decided  in  Gallagher 
V.  Milligan,  3  Penn.  178;  McKinley  v.  McGregor, 
3  Whart.  390.  Talbott,  the  assignee,  suing 
in  the  name  of  Patton,  might  have  been  at- 
tached for  the  costs.  Ontario  Bank  T.  Worth- 
ington,  12  Wendell,  697. 

2.  But  Talbott  was  not  a  trustee  merely.  He 
had  a  material  interest  to  be  promoted  by  the 
success  of  the  party  in  whose  behalf  he  testi- 
fied. He  says  Patton  and  West  are  insolvent. 
Then  the  debt  due  to  Witherspoon  and  Mulr- 
head  can  only  be  made  out  of  Taylor.  True, 
the  witness  says  he  has  no  interest  in  the  suit 
or  its  event,  other  than  the  compensation  he 
may  be  entitled  to  for  his  services ;  and  that  he 
has  no  conditional  or  contingent  fee  depending 
on  the  recovery.  Yet,  on  cross-examination, 
it  appears  that,  if  he  had  received  the  money, 
he  would  have  charged  a  commission  on  it  of 
five  per  cent.,  and  he  yet  expects  to  charge  it 
when  the  money  is  collected.  Such  commis- 
sion is  not  unreasonable;  and  doubtless,  if  Tal- 
bott had  received  the  money,  he  would  have 
been  permitted  to  retain  it.  Neither  West  nor 
Patton  himself  could  interpose  between  him  and 
Taylor,  or  the  marshal!,  and  prevent  his  receiv- 
ing the  debt,  nor  would  there  be  any  necessity 
for  a  prior  engagement  to  enable  Talbott  to  re- 
tain the  commission.  Then,  does  not  the  wit- 
ness testify  in  the  view  that,  if  the  party  pro- 
ducing him  succeeds,  he  will  get  a  fund  out  of 
which  to  retain  a  commission,  and  that,  if  he 
fails,  it  will  be  lost?  A  witness  so  situated  was 
held  incompetent,  in  Maryland  v.  Jefferson,  2 
Pick.  240;  New  York  Slate  Co.  T.  Osgood,  11 
Mass.  60. 

3.  Talbott  gave  bond,  as  the  surety  of  Pat- 
toUi  to  pay  the  costs  of  the  action  at  law  against 
Taylor.  He  was  thereby  rendered  incompe- 
tent in  that  case.  Chadwick  v.  Upton,  3  Pick. 
442;  Jones  v.  Savage,  6  Wendell,  G58;  Miller  ▼. 
Henshaw,  4  Dana,  333;  Jack  ▼.  Carneal,  2  A 
K.  Marsh.  618;  Brandigee  v.  Hale,  18  Johna 
126. 

*The  ultimate  liability  for  these  costs  [*152 
depends  upon  the  result  of  this  suit.  If  Tavlor 
fails,  he  will  have  to  pay  all  the  costs  at  law. 
If  he  succeeds,  Talbott  will  have  to  pay  all  that 
portion  of  them  provided  for  in  the  bond.  Hs 
has  therefore  the  same  disqualifying  interest  in 
this  cause  that  he  would  have  had  in  the  action 
at  law.  He  will  gain  or  lose  by  the  direct  op- 
eration of  the  decree. 

n.  But  if  Talbott  can  be  heard  as  a  witness, 
the  attention  of  the  court  is  asked  to  the  depo- 
sitions of  Davis,  Bayne,  and  Scott,  which  dis- 
credit him. 

UI.  The  equity  of  Taylor  cannot  be  aflTected 
by  a  transfer  made  without  his  knowledge. 

IV.  But  suppose  Taylor  was  present  at,  or 
assented  to,  the  assignment,  is  he  thereby  pre- 
cluded from  asserting  his  equity  t 

Howard  t. 
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V.  Tht  copies  of  Patton's  letten  are  evi- 
dence. 

[The  arffument  upon  these  preliminary  points 
is  omitted.] 

VI.  We  will  now  proceed  to  the  questions 
arising  upon  the  merits. 

In  the  first  place,  it  will  be  observed  that  the 
treaty  for  the  sale,  and  the  sale  itself,  were 
wholly  by  letters  between  Taylor,  at  Newport, 
Kentucky,  and  Patton,  in  Fredericksburg,  Vir- 

?:inia.  That  between  these  parties  there  existed 
riendship,  and  an  honoraole  confidence,  and 
that  Taylor  was  the  agent  to  pay  taxes  on  Pat« 
ton's  land  in  Kentucky. 

The  land  which  was  the  subject  of  the  sale 
is  in  Hopkins  County,  Ky.  200  miles  from 
Taylor's  residence.  Taylor  had  never  seen  it 
prior  to  the  purchase,  nor  has  jhe  since,  so  far 
as  appears  in  the  case. 

The  sale  was  first  proposed  by  Patton. 

[The  argument  here  reviewed  the  letters.] 

The  tenor  of  these  letters  leaves  no  room  to 
doubt  that  Taylor  was  not  hunting  for  objec- 
tions to  get  clear  of  the  contract,  but  the  con- 
trary; though  he  had  lost  sales  by  not  getting 
the  title,  he  still  desired  to  complete  the  bar- 
gain, and  to  perform  it  on  his  part. 

At  last,  on  the  20th  of  June,  1820,  Patton  bv 
letter  confessed  that  he  had  no  title,  and  falsi- 
fied the  representation  in  his  letter  of  July  13th, 
1818.  He  stated  that  Southcombe  was  the  pro- 
prietor of  the  land  by  regular  deeds  from  the 
grantee,  that  he  was  Southcombe's  agent,  and 
had  power  of  attorney  to  sell  the  land,  which 
died  with  Southcombe,  and  that  he  had  settled 
Southcombe's  matters,  and  allowed  him  $2  per 
acre  for  the  land. 

The  letter  does  not  make  a  case  upon  which 
Patton  could  in  equity  obtain  the  title.  It  does 
not  state,  nor  does  it  anywhere  appear  in  the 
cause,  that  he  had  any  writing  from  South- 
153*]  combe,  *or  that  he  had  in  fact  paid  him 
for  the  land.  There  is  no  proof  on  this  point, 
neither  has  Patton  or  his  heirs  endeavored  to 
get  the  title  from  Southcombe. 

VII.  There  is,  then,  in  this  case  every  fact 
necessary  to  entitle  Taylor  to  the  relief  which 
the  Circuit  Court  gave  to  him.  He  placed  con- 
fidence in  the  statements  of  Patton.  Patton 
knew  that  Taylor  was  about  to  purchase  trust- 
ing to  his  assurance,  and  the  most  material 
pomt— of  fact,  not  opinion — inducing  the  pur- 
chase, the  title  of  the  vendor,  was  falsely  rep- 
resented bv  Patton.  Taylor  had  no  means  of 
knowing  the  truth,  and  Patton  knew  he  had 
not,  and  knew  also  that,  if  he  had,  the  confi- 
dence reposed  in  him  would  prevent  a  pursuit 
of  theoL  It  does  seem  that  if  there  can  be  such 
a  misrepresentation  as  will  avoid  a  sale  of  land, 
it  IS  the  one  in  this  case,  and,  however  honest 
In  his  intent  Patton  may  have  been,  from  the 
beUef  (if  he  cherished  it)  that  the  heirs  of 
Southcombe  would  not  claim  the  land,  his  rep- 
resentation to  Taylor  that  he  had  the  title,  be- 
ing untrue,  and  necessarily  known  by  him  to  be 
BO,  amounts  to  that  actual  fraud  which  all  the 
authorities  concur  in  stating  to  be  sufficient  to 
avoid  the  sale.  1  Story's  Equity,  sees.  200-202; 
Neville  v.  Wilkinson,  1  Bro.  Ch.  646;  Fulton  v. 
Roosevelt,  6  Johns.  Ch.  174. 

This  court  has  rescinded  sales  of  land  made 
npon  misrepresentation  of  title  by  the  vendor. 
In  Boyce's  Ex'r  T.  Gnuddy,  S  Pet.  210,  a  sale 
11  L.  eO. 


of  land  was  set  aside,  at  the  instanes  of  ths 
vendee,  on  the  ground  of  misrepresentation  of 
title  and  quality,  leading  to  the  purchase;  and 
the  court  overruled  the  objection,  too,  that  the 
powers  of  the  Circuit  Court  sitting  in  <^ncerv 
were,  under  the  sixteenth  section  of  the  Judf- 
ciarv  Act,  incompetent  to  afford  relief  to  the 
vendee,  after  judgment  at  law  against  him  for 
the  purchase  money. 

The  case  of  the  gold  mine  (Smith  ▼.  Richards, 
18  Pet.  26),  applies  and  enforces  the  principle, 
that  a  misrepresentation,  whether  fraudulent 
or  by  mistake,  is  a  sufficient  ground  in  equity 
to  set  aside  any  conveyance. 

Vm.  This  is  the  case  of  a  purchase  by  a 
vendee  who  confided  in  a  materuil  and  fraudu- 
lent misrepresentation  of  his  title  by  the  ven- 
dor, and  who  did  not  discover  the  fraud  until 
after  the  conveyance  had  beoi  made,  and  after 
the  vendor  had  become  insolvent;  and  who,  on 
these  grounds,  asks  that  he  shall  not  be  com- 
pelled to  pay  for  what  he  has  not  obtained, 
and  cannot  obtain. 

Shall  he  be  told  that  he  must  rely  solely  on 
the  insolvent  vendor's  warranty  t 

If  the  purchaser  has  dealt  with  his  eyes  open, 
and  with  a  knowledge  of  the  facts — has  ob- 
tained and  yet  peaceably  enjoys  *the  [*154 
possession — he  may  have  no  right  to  anticipate 
his  legal  remedy  upon  the  warrantv  to  wnich 
he  has  fairly  trusted.  But  it  would  be  unjust 
to  throw  a  party  upon  a  warranty  in  a  case 
where,  from  the  fraud  of  the  other  party,  he 
did  not  think  he  should  ever  have  neod  to  rest 
upon  it.  To  hold  him  bound  in  such  a  case 
would  be  to  make,  not  to  enforce,  a  contract. 
The  simple  principle  is,  that  the  vendor  shall 
not  object  to  the  claim  of  the  vendee  that  which 
would  not  have  existed  but  for  his  own  fraud. 
Accordingly,  it  is  held  that,  where  there  was 
fraud  in  the  sale  of  land,  the  vendee  mav  have 
relief  in  chancery,  before  eviction  or  disturb- 
ance. Butler's  note  [332]  to  Co.  Litt  884; 
Edwards  v.  McLeay,  Cooper's  Cas.  808. 

In  Kentucky  it  has  always  been  held  that  a 
fraudulent  misrepresentation  or  concealment  by 
the  vendor  respecting  his  title  will  entitle  the 
vendee  to  relief  in  cnancery,  though  he  has  a 
warranty. 

In  Breckinridge  v.  Moore,  8  B.  Mon.  686,  ths 
purchaser  was  relieved,  on  the  ground  of  a  mis- 
representation by  the  vendor  of  his  title.  Tlie 
rule  laid  down  was,  that  ths  vendor  was  bound 
to  disclose  the  defects  in  his  title. 

In  the  late  case  of  Vance  v.  House's  Heirs,  6 
B.  Mon.,  the  settled  doctrine  of  the  court  is 
stated  to  be,  that  the  vendee  in  possession,  and 
with  a  warranty,  may  have  relief  upon  either 
of  the  grounds  of  fraud,  insolvency,  or  non-res- 
idence of  the  vendor.  No  rescission  was  mads 
in  that  case,  because  neither  of  these  facts  ex- 
isted, and  the  vendee  did  not  appear  to  be  in 
any  danger  of  losing  the  land. 

So  in  Simpson  v.  Hawkins,  1  Dana,  303,  ths 
court  recognized  the  rule,  that  for  fraud  ths 
vendee  may  claim  a  rescission.  The  majority 
of  the  court  in  that  case  refused  to  rescind,  be- 
cause there  was  no  fraud;  and  the  defect  in  the 
title  was  merely  technical — such  as  might  never 
injure  the  vendee,  and  such  as,  from  the  facts 
of  that  case,  he  was  presumed  to  have  known. 

In  this  case,  Taylor  did  not  live  in  the  coun- 
ty in  which  the  land  was,  nor  had  he  ever  besa 
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there.  The  taxes  had  been  paid  on  the  land  at 
the  seat  of  ffovemment,  as  Southcombe's.  Pat- 
ton  assured  nim  he  had  a  chain  of  title  and  con- 
Teyances  complete  to  himself.  He  had  no  op- 
portunity of  knowinff  that  this  was  untrue. 
Fatten  knew  this,  and  that  as  to  the  title  Tay- 
lor would,  as  he  did,  repose  upon  his  statements. 
Patton's  title,  if  he  had  one,  would  not  neces- 
sarily appear  upon  record  in  the  county  in 
which  the  land  was,  even  if  Taylor  had  visited 
it.  The  record  of  a  deed  is  not  necessary  to  its 
operation;  the  title  passes  by  the  delivery  of 
the  instrument,  though  creditors  and  purchasers 
155*]  may  assail  it,  if  not  recorded.  All  *that 
Patton  said  in  his  letter  of  July,  1818,  to  Tay- 
lor  may  have  been  true,  and  yet  no  traces  of 
the  deed  to  him  have  been  found  on  record  in 
the  county;  and  so,  on  the  other  hand,  if  Tay- 
lor had  searched  the  records  end  found  no  deed 
to  Patton,  it  would  not  thence  follow  that  the 
latter  had  stated  an  untruth.  He  was  the  agent 
of  Patton,  and  between  persons  standing  in  the 
relation  of  principal  and  agent,  the  rules  of 
equity  require  in  their  dealings  the  utmost  de- 

See  of  good  faith.  Story's  Eq.  Jur.  224,  and 
e  cases  there  cited.  It  is  obvious  from  the 
correspondence,  that  Patton  knew  the  full  ex- 
tent of  the  confidence  which  Taylor  yielded  to 
his  assertions. 

But  Taylor  agreed  to  take  the  deed  with  the 
chain  of  Patton's  title.  He  expected  both.  The 
letters  prove  beyond  doubt  that  Taylor  looked 
to  receive  the  chain  of  title  with  the  deed.  It 
was  not  sent,  nor  was  Taylor  informed  where 
he  could  find  it  on  record.  But  the  deed  which 
was  sent  contained  a  covenant  that  Patton 
wo\ild  do  anything  further  necessary  to  confirm 
the  land  to  Taylor — ^that  he  would  furnish  the 
eonveyanoes  under  which  he  held  and  sold. 
Tavlor  applied  for  these  repeatedly  by  letters, 
and  through  H.  M.  Patton.  They  were  never 
furnished,  and  neither  Patton  nor  his  heirs  ever 
took  any  steps  to  get  the  title  from  the  heirs  of 
Southcombe. 

But  it  would  not  be  a  sufficient  answer,  even 
if  true  in  fact,  that  Taylor  might,  by  inquiry, 
have  discovered  the  misrepresentation.  Equity 
will  not  tolerate  a  party  to  say  to  his  vendee, 
though  I  have  told  you  a  falsehood  as  to  the 
title,  believing  which,  vou  bought  the  land, 
still  you  ought  not  to  have  believed  me;  you 
should  have  suspected,  not  confided."  It  would 
be  a  strange  rule  of  equity  that  would  permit 
fraud  to  escape  on  such  a  ground.  True  it  is 
said,  in  some  cases,  that  the  assertion  of  a  false- 
hood as  to  the  quality  of  a  thing  which  is  pres- 
ent at  the  sale,  and  which  the  vendee  sees  or 
may  see  is  false,  shall  give  him  no  claim.  And 
this  because  the  law  justly  supposes  he  trusted 
to  his  own  senses  rather  than  to  the  statements 
of  the  other.  But  the  principle  does  not  ap- 
ply where  the  thing  sold  is  at  a  distance,  and 
much  less  does  it  apply  to  statements  about 
title. 

And  a  misrepresentation  of  the  title,  though 
it  be  on  record,  is  a  fraud  that  will  entitle  the 
vendee  to  a  rescission,  even  if  he  has  a  war- 
ranty, and  is  in  possession.  Young  v.  Hopkins, 
6  Mon.  23.  In  this  case  the  court  said:  "It 
is  in  effect  assumed  by  the  court  below  that, 
the  title  deeds  being  matter  of  record.  Young 
was  bound  to  look  into  them,  and  must  be  pre- 
gumed  to  iuLYt  Been  them,  as  he  took  a  deed  for 
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the  lot.  If  this  is  to  excuse  from  the  eflTect  of 
false  representations  with  *regard  to  [*15tt. 
title,  it  would  obviate  the  consequences  of  fraud 
in  nearly  all  landed  controversies,  as  all  our  ti- 
tles are  matters  of  record.  Indeed,  men  pru- 
dent and  cautious  will  examine  them  before 
they  purchase,  as  the  title  papers  are  the  safest 
guide.  But  we  know  that,  in  many  cases,  the 
credulous  and  confiding  dealers  do  not  do  so, 
but  act  on  seeing  how  the  possession  is  held, 
and  the  representations  of  the  vendor.  If  these 
representations  are  false,  the  maker  of  them  is, 
in  such  case,  responsible." 

And  in  Campbell  v.  Whittingham,  5  J.  J. 
Marsh.  100,  the  court  said:  "BSid  the  nature 
of  Campbell's  title  to  the  lot  purchased  by 
Whittingham  and  Peters  been  fraudulently 
concealed,  or  had  he  made  fraudulent  repre- 
sentations on  that  subject,  by  which  the  pur- 
chasers were  seduced  into  the  contract,  and  in- 
duced to  accept  an  insufficient  title,  it  would 
have  presentea  a  clear  case  for  rescission,  not- 
withstanding the  title  and  the  incumbrances 
on  the  lot  might  have  been  matters  of  record; 
for  it  does  not  present  a  satisfactory  defense  to 
an  allegation  of  fraud  in  the  sale  of  land  as  to 
the  title,  to  show  that  the  conveyance  had  been 
recorded,  whereby  the  vendee  might,  with 
proper  diligence,  have  discovered  the  defect 
complained  of,  and  respecting  which  the  fraud 
was  practiced."  In  this  case,  the  vendee  was 
in  possession  under  a  deed  with  covenants  of 
seism  and  of  warranty,  and  the  rescission  was 
because  of  the  failure  of  the  vendor  to  disclose 
an  incumbrance  existing  by  matter  of  record,  in 
the  county  in  which  the  parties  and  the  land 
were.  These  are  the  principles  of  the  law  ap- 
plicable to  sales  of  land,  in  the  State  from 
which  this  cause  came. 

The  principle  of  equity  is  happily  expressed 
by  the  late  Chief  Justice  of  this  court,  in  the 
case  of  Garnett  v.  Macon,  2  Brock.  250,  in 
these  words:  "Although  I  am  entirely  satis- 
fied that  there  is  no  moral  taint  in  this  transac- 
tion, that  the  omission  to  give  notice  of  Camp- 
bell's debt  was  not  concealment  to  which  blame, 
in  a  moral  point  of  view,  can  be  attached;  yet 
a  court  of  equity  considers  the  vendor  as  re- 
sponsible for  the  title  he  sells,  and  as  bound  to 
inform  himself  of  its  defects.  The  purchaser 
in  making  a  contract  may  be  excused  for  rely- 
ing on  the  assurance  of  the  vendor,  implied  in 
the  transaction  itself,  that  he  can  perform  hit 
agreement. 

IX.  It  is  shown  on  all  sides  that  Patton,  who 
was  esteemed  wealthy  when  the  sale  was  made, 
became  hopelessly  insolvent,  and  so  died.  This 
fact  has  always  been  held  sufficient  to  enjoin 
the  collection  of  the  purchase  money  where 
there  is  a  defect  of  title,  even  in  cases  free  from 
fraud.  The  purchaser  who  is  in  danger  of  los- 
ing his  land  shall  not  be  thrown  upon  the  war- 
ranty of  an  insolvent  vendor.  Simpson  v.  Haw- 
kins, 1  *Dana,  303.  The  attention  of  [*157 
the  court  is  asked  to  the  remark  upon  this 
point  of  Judge  Nicholas,  at  page  318. 

In  Morrison's  Adm'r  v.  Beck  with,  4  Mon.  73, 
the  vendor's  insolvency  was  made  the  ground 
of  an  injunction. 

And  where  relief  by  injunction  has  been  re- 
fused to  the  vendee  (as  in  the  cases  in  7  Mon. 
108;  3  J.  J.  Marsh.  534;  2  B.  Mon.  40),  it  was 
upon    the    ground    that    insolvency    was    not 
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proved  as  alleged,  not  in  fact  existing.  In  all 
these  and  other  cases,  the  rule  in  case  of  in- 
solvency was  recognized. 

[The  rest  of  the  argument  is  omitted.] 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  held  in  and  for  the  District 
of  Kentucky,  by  the  district  judge. 

Taylor,  the  complainant  below,  filed  a  bill 
against  Robert  Patton,  the  intestate  and  ances- 
tor of  the  defendants,  praying  relief  against  two 
judgments  recovered  aigainst  him  at  law,  upon 
securities  given  for  the  purchase  money  of  two 
thousand  acres  of  land  situate  in  the  State  of 
Kentucky,  and  sold  and  conveyed  by  the  latter 
to  the  former.  The  bill  was  filed  at  the  No- 
vember Term,  in  the  year  1820;  and  the  suit 
Has  been  pending  ever  since.  The  sale  and  con- 
veyance of  the  laud  took  place  September  3d, 
1818,  the  consideration  bemg  $5,000,  payable 
one  half  on  the  30th  of  January,  1819,  and  the 
other  in  one  year  thereafter.  The  deed  con- 
tained covenants  for  further  assurance,  and  of 
warranty,  and  the  grantee  entered  into  posses- 
sion of  the  premises,  and  has  held  it  ever  since. 

The  only  allegations  in  the  bill  upon  which 
the  complainant  relied  for  staying  the  collec- 
tion of  the  judgments,  and  setting  aside  the  sale 
and  conveyance,  are,  that  the  said  Patton  had 
no  title  to  the  land  at  the  time  of  the  pur- 
chase, nor  since;  and  that  he  had  become  in- 
solvent, and  possessed  no  personal  responsi- 
bility. 

The  defendant  admits,  in  his  answer,  that  he 
had  no  legal  title,  and  that  it  was,  at  the  time, 
in  the  heirs  of  one  Thomas  Southcombe,  but 
insists  that  he  had  purchased  the  land  of 
Southcombe,  had  paid  for  it,  and  had  been  in 
the  peaceable  possession  of  the  same,  and  paid 
the  taxes  thereon,  for  more  than  twenty  years, 
and  until  the  time  of  the  sale;  and  that  the 
complainant  well  knew  the  nature  and  condi- 
tion of  the  title  at  the  time  of  the  purchase, 
and  the  taking  of  the  deed. 

The  answer  also  sets  up  an  assignment  of  the 
securities  taken  for  the  purchase  money,  from 
the  defendant  to  Witherspoon  and  Muirhead,  in 
payment  of  a  decree  in  chancery  which  they 
held  against  him;  that  it  was  made  in  the  pres- 
ence, and  with  the  knowledge  and  consent,  of 
158*]  the  complainant,  and  that  *the  suits 
were  brought,  and  the  judgments  in  Question 
recovered,  by  them  and  for  their  benefit. 

On  the  death  of  Robert  Patton,  the  complain- 
ant revived  the  suit  against  his  heirs  and  per- 
sonal representatives,  on  the  13th  of  November, 
1829.  The  answer  to  this  bill,  which  relies 
mainly  upon  the  facts  set  forth  in  the  previous 
answer  ox  Patton,  was  put  in  and  filed  in  July, 
1844. 

The  cause  was  heard  on  the  pleadings  and 
proofs  on  the  Idth  of  May,  1845,  and  thereupon 
it  was  adjudged  and  decreed  by  the  court,  that 
the  eontract  entered  into  between  the  complain- 
ant and  Robert  Patton,  for  the  purchase  and 
sale  of  the  land  for  the  sum  of  $5,000,  as  set 
forth  in  the  bill  and  admitted  in  the  answer,  be 
rescinded  and  annulled;  that  the  judgments  re- 
covered at  law  for  the  purchase  money  be 
|K>i-pctuaUy  enjoined;  and  that  the  deed  of  the 
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3d  of  September,  1818,  be  eaneelled  and  held 
for  naught. 

The  decree  then  provides  for  the  payment  by 
the  heirs  of  Patton  of  such  portions  of  the  pur- 
chase money  as  had  been  paid  by  Taylor,  after 
deducting  the  rents  and  profits  which  he  may 
have  received  from  the  premises,  over  and 
above  expenditures  for  necessary  repairs  and 
improvements;  and  on  such  repayment,  the 
possession  is  ordered  to  be  delivered  up  to  the 
heirs,  and  a  reconveyance  to  be  made  by  the 
complainant  to  them,  with  a  covenant  against 
his  own  acts  affecting  the  title;  and  also  pro- 
viding that  the  heirs  shall  hold  the  lands  in 
trust  for  the  benefit  of  Witherspoon  and  Muir- 
head, the  assignees  and  owners  of  the  judg- 
ments at  law. 

The  cause  is  then  referred  to  the  master,  to 
take  and  state  an  account  of  the  rents  and 
profits,  improvements,  etc.,  upon  the  principles 
settled,  and  to  report  to  the  court. 

There  is  some  evidence  in  the  case  tending  to 
prove  that  the  defendant,  Robert  Patton,  rep* 
resented  to  the  complainant  during  the  nego- 
tiation between  them  for  the  sale  and  purchase 
of  the  lands  in  Question,  that  he  held  at  the 
time  the  legal  title;  and  that  the  complainant 
had  reason  to  believe  that  he  would  be  invested 
with  it  by  the  conveyance  of  the  3d  of  Septem- 
ber, 1818. 

The  circumstances,  however,  that  Taylor  was, 
at  the  time,  and  for  several  years  before  had 
been,  the  general  agent  of  Patton  in  Kentucky 
to  take  charge  of  his  lands  in  that  State,  In- 
cluding the  premises  in  question,  to  pay  the 
taxes,  and  negotiate  sales  to  purchasers,  lead  to 
the  conclusion  that  he  must  himself  have  had 
some  knowledge  of  the  title,  and  that  he  was 
willing  to  risk  it,  on  receiving  a  warranty  deed 
from  Patton,  who  was  supposed  to  be  a  man  of 
wealth.  Where  the  truth  of  this  matter  lies, 
it  is  not  material  to  inauire;  for  no  such  ques- 
tion *is  made  on  the  pleading,  or  was  [*159 
involved  at  the  hearing.  It  is  not  surprising, 
therefore,  that  the  proofs  in  respect  to  it  to  be 
found  on  the  record,  are  vague  and  unsatis- 
factory; as,  probably,  the  attention  of  neither 
party  was  particularly  drawn  to  it.  Indeed,  it 
could  not  consistently  have  been,  as  the  charge 
of  fraud  or  misrepresentation  is  not  to  be  found 
in  the  bill  as  originally  drawn,  nor  in  the 
amended  bill  filed  some  two  vears  and  a  half 
afterwards.  Nor  is  it  made  in  the  bill  of  re- 
vivor, which  was  filed  as  late  as  November, 
1829. 

The  relief  prayed  for  is  put,  both  in  the  orig- 
inal and  amended  bills,  entirely  upon  the  de- 
fect of  legal  title  in  Patton  at  the  time  of  the 
conveyance,  and  in  connection  with  this,  hit 
sulmequent  insolvency;  and  unless  this  ground 
alone  is  sufficient  to  sustain  it,  the  decree  ol 
the  court  below  cannot  be  upheld.  And  that  it 
is  not,  we  need  only  refer  to  the  authorities  on 
the  subject.  Bumpus  v.  Platner,  1  Johns.  Ch. 
213-218;  Abbot  v.  Allen,  2  lb.  619;  Gouvemeur 
V.  Elmendorf,  5  lb.  79;  Simpson  v.  Hawkins,  I 
Dana,  305,  308,  312;  James  v.  McKemon,  6 
Johns.  543. 

These  cases  will  show  that  a  purchaser,  in 
the  undisturbed  possession  of  the  land,  will  not 
l)C  relieved  against  the  payment  of  the  purchase 
money  on  the  mere  ground  of  defect  of  title, 
there  being  no  fraud  or  misrepresentation;  and 
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■^J^^,           11.   ,    .1             _i   1.  .                 I          1  ally  'or  the  defendant,  must  be  supposed  to  cover 

It  follows  that   the  conrt  below  erred,  and  tbe  whole  case,  and  not  to  hnve  rested  upon  onTy  a 

that  the  decree  ahould  be  reversed,  and  the  bill  branch  of  It  vis,,  a  release  which  was  pleaded  bj 

illsmtaasjt  the  defendant. 

BigiuiBseu.                          ,1,1.                ,                ^  TheiTfore,  whert  a  bill  was  tiled  In  tbe  Circuit 

ihere  la  another  point  la  the  ease  In  respect  coort  by  the  same  petitioners  against  the  Mme  fle- 

to   which  we  think  tlie  court  alao  erred,  and  fendant,  It  was  correct  for  that  conrt  to  consider 

Which  we  will  for  a  moment  notice,  namely,  the  "'Th'.''?™!'i^i.';!.''S'.^^u?™'!!'n«-  ,h.  .„,i.,i.  .<  -  .» 

_: ,1 I  .v.  J ;.; ,  T>.,d..  .A-.Jj  ;_  ""e  Louisiana  decisions  upon  the  jnrlsdTctlon  at 

rejection  of  the  deposition  of  Talbott  offered  in  the   probate   and  district   eonrt*  examined. 
•vidence  by  the  defendants  below.    The  depo- 
sition tended  to  prove  that  the  note*  given  for  rpHIS  was  an  appeal  from  the  Circuit  Court 
the  purchaas    money    bad    been    assigned    and  J.   of   the   United   States   [or  the   District   of 
tranafemd    by    Pat  ton    to    Witherspoon    and  Louisiana, 

Uuirhead,   his   ereditors,   with   the   knowledge  In  the  year  181S,  Mary  Bynum,  the  widow 

and  assent  of  Taylor,  in  oonsideration  of  which  of   Benjamin   Bynum,  deceased,  was   living  in 

the  creditors  aAreod  to  postpone  the  payments  the   pariah   of  Concordia,   State   of  Loniatana, 

«t  the  demand  against  Patton.    Talbott  was  with  four  children,  of  whom  Harriet,  the  wife 

rejected  on  the  ground  of  interest,  as  it  ap-  of  th«  appellant,  was  one. 

peared  upon  the  face  of  his  own  depot itlon,  1,  *In  Augtist,   1818,  Mrs.  Bynum  In-   [*lll 

M  surety  for  Patton  in  the  suit  at  law;  and  2,  termarried  with  John  Perkins,  Um  present  ap- 

aa  assignee  of  the  notes  for  the  benefit  of  With-  pellee. 

srapoon  and  Uuirhead.  In  August,  1824,  Mra.  Perkins  died. 

In  answer  to  the  first  ground,  it  ts  sufficient  In  March,  1827,  Perkins  filed  two  inventories 

ICO*]  to  aay  that  'judgments  had  been  recfiv-  and  appraisements  in  the  Parish  Court;  one,  of 

•red  by  default  in  the  suits  at  law  in  favor  of  the    estate    of    Benjamin    Bynum,      deceased, 

Patton.    And  to  the  second,  that,  according  to  amounting  to  $26,066,  and  the  other  of  Mrs. 

the  depoeition,  Talbott  had  no  interest  what-  Mary  Perkins,  deceased,  amounting  to  9BJB7R. 

ever  In  the  result  of  the  suits.    He  held  the  About  the  same  time,   Perkins  was  appointed 

notes  as  a  naked  trustee,  the  proceeds  of  which,  administrator  of  the  estate  of  Benjamin  Bynum, 

whan  collected,  were  to  be  applied  to  the  pay-  and  guardian  of  the  infant  children. 

ment   of  the  debt  of  Witherspoon  and   Muir-  In  May,  182T,  he  filed  an  account,  ahowinn 

bead,  his  clients.    Be  had  no  charge  upon  tbe  an  administration  of  the  estate  as  far  back  as 

fond,  by  any  agreement  or  understanding  with  IBIT.    The  account  was  filed  by  him  as  curator 

Patton,  or  hia  clients,  for  costs  or  commissions,  ad  bona  and  tutor  to  the  minor  heira. 

as  attorney  or  otherwise,  that  would  make  him  In  1834,  after  the  marriage  of  Harriet  witli 

an  interested  witness.    There  was  no  founda-  Fourniouet    (the   present   appellants),   Perkins 

tlon,   therefoi«,   for  the   exclusion  of   bis   evi-  stated  his  account  as  guardian  of  Harriet  By- 

denoe.    But  It  Is  unnecessary  to  pursue  this  in-  num  separately,  bringing  her  in  debt  to  hint 

Juiry,  as  the  ground  already  stated  aufficiently  $650.B1,  which  sura  Fourniquet  paid  by  a  check 

Ispoaes  of  the  cases.  on  the  Planters'  Bank.    The  following  receipt 

Decree    below   reversed,   and    bill   dismissed,  was    alio   subsequently   given    to   Pentina    by 

with  costa.  Fourniquet  and  wife; 

Order.  "Received,    Natches,     May    27th,     1834,    ol 

This  cause  came  on  to  be  heard  on  the  tran-  John   Perkins,   in   settlement  of  an   account. 

■eript  of  the  record  from  the  Circuit  Court  of  debts   doe,   and   demands,   whatsoever,   to   tht. 

the  United  States  for  the  District  of  Kentucky,  present  day,  one  hundred  dollars  in  full;  haV' 

and  was  argued  by   counseli  on  consideration  >ng,  on  a  previous  occasion,  received  from  him, 

whereof,  it  is  now  liere  ordered  and  decreed  by  as  guardian  of  my  wife,  Mn.  Harriet  Foumi- 

this  court,  that  tbe  decree  of  the  said  Circuit  quel,  late  Miss  Bynum,  all  the  estate,  portion. 

Court  In  this  cause  be,  and  the  same  ia  hereby  and  share  she  inherited  by  the  death  of  her  late 

reveraed,  with   coats;  and   that   this   cause  be,  father,   Benjamin    Bynum,   late    of   Concordia. 

and  the  same  is  hereby  remanded  to  the  said  Louisiana,  deceased,  or  her  mother,  Mrs.  Uary 

Circuit  Court,  with  directions  to  dismiss  the  bill  Perkins,  of  the  County  of  Adams  and  State  of 

of  complainant,  with  coats.  Misaissippi,  and  brothers,  Benjamin  S.  Bynum, 

of  the  County  of  Claiborne,  State  last  aforesaid. 

■  deceased,  and  do.  by   theae   preaents,  jointly 

with   my   said   wife,   release,   and   forever   dis- 

BDWARD  P.  FOURNIQUET  and  Harriet  Jane  char^,  the  aaid  Perkins,  either  as  guardian  oi 

Fourniquet,  hia  Wife,  Appellanta,  otherwise,  growing  out  of  the  estate  aforeaaid, 

V.  or  in  any  other  manner  or  shape  whatsoever, 

JOHN  PERKINS.  »nd  forever  exonerate  him,  by  these  presents, 

bis  heirs,  executors,  and  adminiatiatois  there- 

/itrirdletioa  of  District  Court —  ease  of  malad-  from. 

miniitratiOD  of  a  SUCCesHioiL  "In   witness  whereof,  we  ban  hereunto  set 

••0  Howard  t. 
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our  bands  and  seals,  the  day  and  year  first 
above  written,  to  wit,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-four,  in 
the  presence  of  Elijah  Bell  and  John  E.  liaA- 
dox,  whose  names  are  hereunto  subscribed  as 


here  to  notice;  the  third  was  in  effect  a  plea  la 
bar,  insisting  on  the  rsoeipt  and  release  abort 
set  forth.  The  ^answer  followed  the  al-  [*!•! 
legations  of  the  petition,  and  controverted 
them  all,  alleging  that  the  respondent  had  die* 


witnesses  thereto,  the  said  John  Perkins  being  charged  his  duty  with  fidelity, 

also  personally  present,  and  by  these  presents  A  supplemental  petition  and  answer  were 

accepting.  afterwards  filed,  whieh  it  is  not  necessary  to 

"Signed,  sealed,  and  delivered.  state  particularly. 

(Signed)    "E.  P.  Fourniquet,               [Seal.]  On  the  10th  of  December,  1840,  the  ease  was 

'Harriet  J.  Fourniquet,         [Seal.]  transferred,  by  consent,  to  the  Ninth  Distriofe 

''John  Perkins.                       [Seal.]  Court,  in  the  parish  of  Concordia. 

''Witness  present:  On  the  24th  of  December,  1840,  the  cause 

"Elijah  Bell,  came  on  for  trial  in  the  District  Court,  when 

"John  E.  B^dux.*  the  jury  found  a  verdict  for  the  defendant,  and 

1«1»]     •"SUte  of  Mississippi,  Adams  Ooun-  *^  ^^^  thereupon  pronounced  judgment  in 

"Personally   before   me,  Woodson  Wren,  a  .  ..^"^  '''}»•'  i®**'  ^7™l^^  ??^  ^  n  *!?*  J! 

justice  of  the  peace  for  the  County  of  Adams.  ^^  ??  .^,^  •g^^y  "/^^  o',*5«  ^^Aw  ^i?  "1 

appeared    E.    rFoumiquet    and^ Harriet   J.  the  United  ^tates  in  and  for  the  Distn^ol 

FoSraiquet,  his  wife,  and  John  Perkins,  whose  Lo^»»n»-   iV^.^'??^   *!l'^*'5  *?^  the  wif^ 

names  Ve  subscribed  to  the  foregoing  instru-  part  of  her  in Wable  portion  of  the  estates  of 

ment,    and    acknowledged    that    they*  signed,  ^«^  ^'^.^^^'.'S?  °>*^^***^^' "^  IV^^^  ^''%%^ 

sealed,  and  delivered  thVsame,  as  their  act^tnd  ^^^^  ?L**'t^'^  "^laK^^Vt  *^vl^  th"S 

deed,  on  the  day  and  for  the  uses  and  purposes  ^^S  ^®?*'  ^    ^^ V  ^^^^'   ?„  ^^,  ^^ 

therein  mentioned.                                   ^    *^  Rjnjamin  Bynu^^  the  father  of  Harnet,  left  a 

"Given  under  my  hand  and  seal,  the  28th  !f'««  unencumbered  estate  at  his  death;  that 

Mav    1834  ^^  ^^^  ^^^  ^'  debt,  and  had  a  large  amount  of 

(Signed)*             "Woodson  Wren,   [Seal.]"  money  on  hand  and  debts  due^  it  at  the  tima 

In  1837,  the  parties  mutually  confirmed  the  T^V'^'t'.  ®^"?  *''^"^"**^/'^n''*?'''^ 

al^ve  instrumen^^  X -^'iS^t' rK^^ 

««.  /     ..•                 «.,     -^          ,.  that  he  presented  false  and  fraudulent  accounts 

^-if**^®'  Louisiana,  Parish  of  Concordia:  to  the  Court  of  Probate.    The  bill  admitted  the 

"I,   George  W.   Keeton,  jud^  of   the  said  execution    of    the    receipt    and    release,    but 

parish,    duly    commissioned   and   qualified,   do  charged  them  to  have  been  obtained  by  false 

hereby  certify  and  attest,  mito  all  whom  it  representations;  it  sUted  that  a  suit  had  been 

doth  or  may  concern,  that  Harriet  J.  Bynum,  brought  in  the  Probate  Court  by  the  complain* 

wife  of  Edward  P.   Fourmquet,  and  Edward  ants,  and  that  it  had  been  transferred  by  con- 

P.  Founiiquet,  and  John  Perkins,  personally  gent  of  all  the  parties  to  the  District  Court,  but 

appeared   before   me,  and   acknowledged   that  protested  that  the  District  Court  had  no  juris- 

they  hs4  sipied  and  sealed  the  foregoing  instru-  Miction  of  the  subject  matter  thereof,  and  thcM- 

ment  of  writing  as  and  for  their  proper  act  and  fore  iU  judgment  could  be  no  bar  to  the  com- 

deed.    To  the  due  execution  thereof,  an  act  piaJnants'  present  suit.    The  bill  then  prayed 

being  requested,  the  same  under  my  seal  of  of-  for  an  account  and  general  relief, 

flceto  serve  as  occs^ion  may  rcqaire.  To  this  bill  Perkins  pleaded  in  bar  the  lee- 

"Done  and  Mssed  at  my  office,  in  the  town  ord,  proceedings  and  judgment  of  the  Diatriel 

of  Vidaha,  on  the  thirteenth  day  of  Court,  averring  that  these  embraced  and  oon- 

[seal.]  January,  A.  D.  eighteen  hundred  and  eluded  the  whole  matter  sat  forth  and  com- 

thirty-seven.                             ,   ,     ^  plained  of  in  the  bill.    The  plea  was  supported 

(Signed)               J.  W.  Keeton,  P.  Judge."  ty  an  answer,  which  denied  all  the  allegatiouB 

In    December,    1838,    Fourniquet    and    wife,  of  the  bill. 
then  residing  in  the  State  of  Mississippi,  filed  On  the  10th  of  April,  1845^  the  dreoit  Oomt 
their  petition  in  the  Court  of  Probates  for  the  pronounced  the  following  decree: 
parish  of  Concordia,  in  the  State  of  Louisiana,  "This  cause  came  on  to  be  heard  at  this 
preferring  their  claim  against  Perkins  for  a  term,  and  was  argued  by  counsel;  and  there- 
large  amount  of  property  alleged  by  them  to  upon,  upon  consideration  thereof,  it  was  or- 
have  come  to  his  hands,  and  alleging  that  the  dered,  adjudged  and  decreed,  as  follows,  vii.: 
receipt   obtained   from   them   had   ^en   given  That  the  plea  of  the  said  defendant,  by  hia 
through  ignorance  and  error,  and  in  direct  con-  pleaded  in  bar  to  the  bill  of  the  said  oomplain- 
travention  of  a  provision  of  the  law,  and  was  ants'  be  sustained  and  judj;ed  a  good  and  snf- 
therefore   void.    They   charged   upon   Perkins,  ficient  bar  to  the  said  plamtiff's  action  as  sel 
both  as  administrator  and  curator  ad  bona  of  forth  in  his  bill,  and  that  the  said  oomj^ain* 
the  children  of  Mrs.  Perkins,  spoliations  to  a  ants'  bill  be  dismissed,  with  oosta.** 
large  amount,  and  prayed  that  he  might  render  An  appeal  from  this  decree  brought  the  mm 
a  full  account  of  his  transactions  with  respect  up  to  this  court. 

to  the  successions  of   Benjamin   Bynum   and  *It  was  argued  by  Mr.  Fendall  and  [*1€4 

lira.  Perkins,  and  with  respect  to  his  guardian-  Mr.  Henderson  for  the  appellants,  and  Mr.  Coat 

ship,  and  be  compelled  to  make  full  compensa-  and  Mr.  Downs,  with  whom  was  "Mr,  Mayer,  for 

tion    to   the    petitioners.    In    February,    1839,  the  appellee. 

Perkins  filed  his  answer,  firat  interposing  three  That  part  of  the  arg^ument  for  the  wppellantt 

exceptions  to  the  prayer  of  the  petition.    The  which  related  to  the  point  upon  which  the  dt- 

two  first  of  these  exoeptions  it  is  not  nateriaJ  dsion  of  this  court  turned  waa  aa  loUowsi 

It  14.  ed.  ^iW\ 
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3d.  But  as  matter  of  law,  the  furisdiction  of 
the  court  which  pronounced  the  judgment 
pleaded  in  bar  was  a  naked  usurpation.  It  had 
no  authority  whatever  ratione  materice.  Its  de- 
cision was  therefore  wholly  void,  and  required 
not  to  be  excepted  to  by  plea.  Louisiana  Code 
of  Practice,  art.  833. 

And  consent  could  not  aid  or  give  jurisdiction 
in  such  case.  Ibid.  art.  92;  1  Martin,  N.  S. 
704;  14  La.  Rep.  179. 

Such  adjudication  is  void.  I  Pet.  340;  2 
Pet.  169;  13  Pet.  511;  12  Pet.  719;  8  How. 
762. 

The  Code  of  Practice  was  adopted  on  the  2d 
of  September,  1825,  and  in  force  throughout 
the  State  on  the  2d  of  October,  1825.  II  La. 
Rep.  515. 

^fore  this  code  the  probate  powers  were 
somewhat  distributed  among  the  courts,  and 
not  well  regulated  or  defined.  The  reported 
cases,  therefore,  before  the  year  1825,  furnish 
no  rule  as  to  the  jurisdiction  involved  in  the 
present  inquiry.  See  Tabor  v.  Johnson,  3 
Martin,  N.  S.  674.  Art.  924  of  the  Code  of 
Practice  provides,  that  "Courts  of  probate 
have  the  exclusive  power,  2.  To  appoint  tutors 
and  curators  for  minors,  etc  4.  To  appoint 
curators  to  vacant  estates.  5.  To  make  inven- 
tories and  sales  of  the  property  of  successions 
which  are  administered  by  curators,  etc  9. 
To  compel  such  administrators  (all  such)  to 
render  an  account  when  required,"  etc. 

And  by  the  Act  of  the  Legislature  of  March 
25th,  1828,  sec  14,  it  is  enacted,  'That  all 
suits  brought  a^inst  curators  and  other  ad- 
ministrators durmg  the  time  of  their  adminis- 
tration or  curatorship  shall,  after  the  expira- 
tion of  said  time,  ana  even  after  said  curators 
and  administrators  have  rendered  their  ac- 
counts to  the  heirs,  be  and  remain  in  the  Court 
of  Probates,"  there  to  be  continued  and  tried, 
etc  See  the  act  in  Code  of  Practice,  ed.  1839, 
pp.  194-198,  or  Bullard  and  Curry's  Digest. 

So  stands  the  State  law,  as  to  the  exclusive 
Jurisdiction  in  the  Probate  Court  of  the  mat- 
ters in  the  suit  pleaded  in  bar,  as  adjudged  in 
the  District  Court.  The  jurisdiction  of  dis- 
trict courts  is  shown  in  art.  126  of  the  Code 
of  Practice,  and  that  of  the  Parish  Court  in 
art  128. 

In  the  case  from  the  District  Court,  6  Mar- 
tin, N.  S.  212,  it  was  adjudged  by  the  Su- 
preme Court  of  Louisiana,  in  1827  (after  the 
Ck>de  of  Practice  was  in  operation),  that  the 
165*]  Probate  Court  *had  the  exclusive  juris- 
diction to  compel  the  defendant,  whose  office 
of  tutor  had  expired,  to  account  and  pay  over 
money  in  his  hands.  And  that  the  District 
Court  was  without  such  authority,  and  there- 
upon dismissed  the  case 

But  the  case  in  7  Martin,  N.  S.  pp.  105-107, 
decided  in  1828,  is  precisely  the  case  pleaded 
in  bar.  The  suit  was  instituted  in  the  Probate 
Court  against  the  curator  of  a  minor.  The 
judge  recused  himself,  and  the  suit,  by  consent 
of  parties,  was  transferred  for  trial  to  the  Dis- 
trict Court.  Held,  that  under  the  old  code, 
where  such  consent  was  given,  the  adjudica- 
tion was  not  void;  but  by  the  Code  of  Ftactice 
the  Probate  Court  alone  had  power  to  try  such 
cases,  and  consent  of  parties  could  not  confer 
the  power  on  the  District  rv>urt.  Judgment 
tberefon  Aimulied. 
0AM 


To  like  effect  is  the  case  in  4  La.  Rep.  539, 
and  10  La.  Rep.  219,  and  many  moro  could  bo 
cited. 

The  case  in  5  La.  Rep.  355,  which  might  seem 
to  conflict  with  the  previous  decisions,  refers 
in  its  judgment  to  an  adjudication  by  the  Dis- 
trict Court  made  before  the  Code  of  Practice. 

Mr.  Coxe,  for  the  appellee,  argued  the  case 
orally,  and  Mr.  Mayer  nled  an  elaborate  brief. 
The  reporter  selects  the  following,  however, 
from  the  brief  of  Mr.  Downs,  because  it  ena- 
bles him  to  state  the  points  upon  that  side 
rather  more  succinctly. 

The  following  points  are  submitted  against 
the  bill,  and  to  sustain  the  plea  and  answer: 

1.  The  District  Court  of  Louisiana  has  juris- 
diction, and  was  competent  in  law  to  decide 
such  a  case,  with  the  consent  of  the  parties, 
and  the  judgment  so  rendered  was  valid.  That 
court  was  one  of  general  jurisdiction,  extend- 
ing to  "all  civil"  cases  above  a  certain  amount. 
The  language  is  clear  and  unequivocal:  "The 
jurisdiction  of  district  courts,  excepting  the 
court  of  the  first  district,  extends  over  all  civil 
cases  where  the  amount  in  dispute  exceeds  fifty 
dollars."  Code  of  Practice,  art.  125,  note  1, 
and  the  cases  there  referred  to;  Tabor  v.  John- 
son, 3  Martin,  N.  S.  675;  Foucher  v.  Oaraby, 
6  lb.  550;  Dangerfield  v.  Thniston,  8  lb.  241; 
Donalson  v.  Rust,  6  Martin,  261 ;  12  lb.  235. 

The  reasoning  of  the  Supreme  CSourt  of 
Louisiana  in  these  cases  is  much  strengthened 
by  a  paragraph  in  the  924th  article,  defining 
the  jurisdiction  of  the  courts  of  probate,  which, 
it  is  contended,  have  exclusive  jurisdiction  of 
such  cases.  This  paragraph,  the  fifteenth, 
provides  that  whenever  the  parish  judge  who 
IS  judge  of  the  Ck>urt  of  Probate,  is  in 
any  way  disqualified  from  trying  such  cases, 
''the  District  Couri;  or  parish  judge  of  the  ad- 
joining parish  shall  have  jurisdiction  thereof." 

*It  may  well  be  doubted  whether  [*1<6 
courts  of  probate  have  jurisdiction  on  questions 
of  tort,  contract,  or  fraud  and  dangers,  aa  in 
this  case.  McDonough  v.  Spraggins,  1  La. 
Rep.  64;  Hurst  v.  Hyde,  6  lb.  451. 

2.  The  case  was  in  fact  tried  by  the  judge  of 
the  Court  of  Probate,  who  was  called  mto  the 
District  Court  for  that  purpose;  the  process, 
depositiors,  and  all  the  proceedings  were  in  the 
Court  of  Probate  up  to  the  moment  of  trial, 
when  it  was  by  consent  of  parties  transferred 
to  the  District  Court  for  the  purpose  of  a  trial 
by  a  jury. 

This  case,  then,  was  in  fact  rather  ft  ref- 
erence of  an  intricate  and  long  account  to  ex- 
perts or  arbitrators,  under  the  provisiona  of  the 
laws  of  Louisiana,  and  their  award  or  finding 
or  report  could  be  objected  to  or  set  aside  only 
in  the  way  pointed  out  by  law.  Code  of 
Practice,  art.  442,  443,  456. 

But  even  if  the  judgment  was  invalid,  and 
the  complainants  have  a  right  to  demand  its 
nullity,  they  have  no  right  to  demand  it  in  the 
Circuit  Court  of  the  United  States.  Tbis  ia  not 
left  in  our  system  of  jurisprudence  to  general 
principles  or  authorities  at  home  or  abroad,  but 
in  this,  as  in  many  other  cases,  our  Legislature 
has  provided  a  specific  and  an  appropriate 
remedy,  and  declared  the  tribunals  in  which 
alone  it  may  be  sought.  Before  the  promulga- 
tion of  the  Code  of  Practice,  in  1825,  there  was 
some  doubt  and  uncertainty  in  the  laws  of  Lou- 
Howard  7. 
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isimna  on  that  subject,  but  St  was  entirely  re- 
moved by  the  admirable  provisions  of  that  code 
on  this  subject,  under  the  title  of  "Nullity  of 
Judgment."  Art.  604-C13,  inclusive,  Me- 
Combs  V.  Dunbar,  1  La.  Rep.  21;  Melancton  ▼. 
Broussard,  2  lb.   15. 

It  seems  clear,  then,  when  we  apply  the 
principles  of  these  articles  and  decisions  to  the 
case  before  the  court— 

1.  That  the  judgment  in  this  case  is  invali- 
dated bv  none  of  the  nullities  which  author- 
ize its  being  set  aside. 

The  third  paragraph  of  the  606th  article  does 
not  wMLken  this  position.  The  judge  of  the 
District  Court  was  not  incompetent,  either 
from  the  amount  in  dispute  or  from  the  nature 
of  the  cause,  as  shown  in  the  authorities  pre- 
viously cited  under  the  first  head.  If  a  court 
of  probate  had  rendered  judgment  on  a  question 
of  title,  or  contract,  or  fraud,  or  tort,  be- 
ing a  court  of  special  and  limited  jurisdiction, 
its  nullity  might  have  been  demanded;  but 
not  so  with  the  District  Court,  to  which  the 
law  expressly  gives  jurisdiction  in  "all  civil 


2.  But  even  if  there  was  nullity  in  the  judg- 
ment, it  might  have  been  demanded  in  the 
same  court  by  motion  for  a  new  trial  or  action 
of  nullity,  or  b^  appeal  to  the  Supreme  Coui't 
under  the  restrictions  and  within  tne  time  pro- 
167*]  vided  by  law,  but  *could  not  be  de- 
manded in  any  other  court,  especially  a  court 
of  the  United  States. 

3.  That  the  complainants  cannot  maintain 
this  action  of  nullity,  because  they  acquiesced 
in  the  execution  of  the  judgment  for  nearly 
four  years  before  this  action  was  brought,  not 
even  asking  a  new  trial,  or  taking  any  appeal. 
Art  612. 


Mr.  Justice  Daniel  delivered  the  opinion  of 
tlie  court: 

Although  the  decree  of  the  Circuit  Court  is 
accompanied  bv  no  opinito  or  argument  set- 
ting out  in  extenso  the  grounds  on  which  the 
bill  of  the  appellants  (the  plaintiffs  below)  was 
dismissed,  yet  the  foundation  of  this  decree  is 
plainlv  disclosed  by  reference  to  the  plea  of  the 
defendant  below,  referred  to  and  sustained  by 
the  Circuit  Court  in  iU  fullest  extent  This 
plea  assumes  the  position  that  the  matters 
drawn  into  controversy  by  the  bill  had  been 
previously  litigated  between  these  parties,  and 
by  a  court  of  competent  jurisdiction  adjudged 
and  settled  against  the  complainants.  The  in- 
sertion of  this  plea  here  is  deemed  proper,  as 
the  character  of  the  proceedings  which  enter 
into  its  averments,  and  constitute  the  bar  set 
up  thereby,  will  furnish  the  readiest  key  to  the 
exceptions  urged  against  the  decree  of  the  Cir- 
cuit Court  ^e  plea  is  in  the  following  words: 
"In  the  Circuit  Court  of  the  United  States  for 

the  Fifth  Circuit  and  Eastern  Distriet  of 

Louisiana. 

*'B.  P.  Foumiquet  and  VnU  T.  John  Perkins. 

"The  plea  and  answer  of  the  defendant,  John 
Perkins,  to  the  bill  of  complaint  and  dis- 
eovexv  of  the  said  complainants. 

"This  respondent,  saving  and  reserving  all 
benefit,  etc  etc.  shows  that  on  or  about  the 
16th  day  of  December,  1838,  the  said  eom- 
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plainants  ^id  institute  a  suit  Uk  the  Court  of 
Probates  in  and  for  the  parish  of  Concordia,  in 
the  State  of  Louisiana,  against  this  respondent, 
for  the  same  cause  of  action  as  is  set  forth  in 
the  said  complainants'  bill.  That  the  said  suit 
was  duly  and  regularly  transferred  for  trial 
and  judgment  upon  all  matters  in  issue  therein 
to  the  District  Court  of  the  ninth  judicial  dis- 
trict of  the  State  of  Louisiana,  held  in  and  for 
the  said  parish  of  Concordia,  when  and  where 
such  proceedings  and  pleadings  were  had,  and 
such  issue  joined,  as  embraced  the  whole  mat- 
ters set  forth  and  complained  of  in  and  by  the 
said  complainants'  bill  in  this  behalf  filed  and 
exhibited ;  and  that  in  the  further  due  and  law- 
ful proceedings  in  said  suit,  and  upon  flboal 
hea]:ing  thereof,  judgment  was  rendered  in 
favor  of  this  defendant,  upon  all  the  matters  in 
issue  therein;  all  which  will  appear  by  a  tran- 
script of  the  record  of  the  proceedings  in  the 
*said  suit,  duly  authenticated,  which  is  [*16t 
hereto  annexed  and  exhibited,  and  made  part 
hereof;  which  said  judgment  Is  final  and  con- 
clusive between  the  said  parties,  as  to  all  the 
matters  of  the  said  complainants'  bill;  and  this 
respondent  pleads  and  sets  up  th^  same  as  a  full 
and  complete  bar  to  the  said  bill,  and  prays 
that  he  mav  have  the  benefit  thereof  as  such." 

If  this  plea  be  correct  in  form  and  true  in 
substance,  there  can  be  no  doubt  that,  the  sub- 
ject now  in  controversy  having  become  res  ad* 
judicata,  the  decision  of  the  Circuit  Court  dis- 
missing the  bill  of  the  complainants  is  vindi- 
cated from  iust  exception.  But  exception  la 
urged  to  tnat  decision  upon  alleged  legal 
grounds,  said  to  be  disclosed  on  the  face  of  the 
plea  and  of  the  record  adduced  in  its  support, 
and  that  these  being  inadequate  to  sustain  the 
decision,  the  latter  cannot  be  supported.  This 
is  the  material  point  in  this  cause,  requiring, 
therefore,  particular  examination. 

It  is  insisted  for  the  appellants,  that  the  pro- 
ceedings instituted  by  tnem  in  the  Probate 
Court  of  Concordia  against  Perkins,  for  an  ac- 
count of  his  administration  of  the  successions  of 
Beniamin  Bynum  and  of  Mrs.  Perkins  (former- 
ly Bynum),  and  for  an  account  of  his  guard- 
ianship of  the  wife  of  Foumiquet,  as  well  as 
to  render  him  liable  for  lands,  slaves,  cropa, 
and  moneys  belonging  to  those  successions  and 
to  the  children  of  Bynum,  were  the  proper  pro- 
ceedings for  attaining  the  object  sought  there- 
by, and  that  no  other  tribunal  in  the  State  of 
Louisiana  than  the  Probate  Court  could  legal- 
Iv  take  cognizance  of  those  proceedings;  and 
that  the  transfer,  therefore,  of  the  case  in  ques- 
tion from  the  Probate  Court  to  the  Distriet 
Court  of  the  State,  though  by  the  consent  ex- 
pressly given  of  all  the  parties,  could  not  confer 
jurisdiction  on  the  latter,  whose  decision,  con- 
sequently, would  be  void,  and  could  not  be 
pleaded  in  bar  of  this  suit  Again  it  Is  said, 
that,  conceding  the  power  of  the  Distriet  Court 
to  take  cognizance  of  a  case  like  the  present, 
still  the  proceedings  before  this  latter  court  and 
its  decision  did  not  embrace  the  rights  and  In- 
terests of  the  parties  as  set  forth  in  the  petition 
to  the  Probate  Court,  but  were  limited  to  the 
single  question  of  the  validity  of  the  release 
executed  by  the  complainants  to  the  defendant 
on  the  27th  of  May,  1834.  With  regard  to  this 
second  ground  of  exception,  it  may  he  remarked, 
that  there  is  some  want  of  precision  in  Um 
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record  of  the  District  Court,  as  to  the  subjects 
embraced  within  the  issue  which  seems  to  have 
been  submitted  to  the  jury  by  the  court;  but 
there  is  no  more  reason  for  supposing  that  is- 
sue to  have  been  limited  to  the  mere  fact  of  the 
validity  of  the  release  mentioned,  than  there  is 
lor  extending  it  to  the  whole  matter  in  contro- 
versy. The  petition  brought  up  before  the  court 
169^]  *was  the  same  presented  to  the  Court  of 
Probate— covered  the  whole  gravamen  of  the 
complainants'  case.  All  their  alleged  rights 
and  wrongs  were  embraced  within  its  state- 
ments aod  prayers.  This  is  not  understood  to 
have  been  a  suit  in  equity,  nor  to  have  been 
one  not  cognizable  by  a  jury.  The  fair  pre- 
sumption is,  that  the  jury  had  the  entire  case 
before  them.  No  exception  to  their  cogni- 
sance of  the  whole  case  seems  to  have  been  in- 
terposed or  thought  of,  and  they  rendered  a 
general  verdict  tor  the  defendant,  to  which 
verdict   no   exception    was    taken.     On   other 

Sounds  it  seems  inadmissible  to  suppose  that 
e  case  submitted  to  the  jury  was  hmited  to 
acme  specific  fact  or  inquiry,  or  that  the  judg- 
ment of  the  court  was  necessarily  found«l 
upon  any  such  fact  alone.  By  the  consent  or- 
der, transferring  the  cause  from  the  Probate 
to  the  District  Court,  we  find  a  very  compre- 
hensive arrangement  as  to  the  procurement  and 
the  forms  of  the  testimony  to  oe  used ;  and  in 
the  entry  of  the  judgment  upon  the  record  of 
the  District  Court  we  find  the  language,  "By 
reason  of  the  law  and  the  evidence,  and  the 
verdict  being  in  favor  of  the  defendant,  it  is 
therefore  ordered,  adiudged  and  decreed,  that 
Judgment  be  rendered  in  favor  of  the  defend- 
ant." Thus  it  appears  that  the  mind  of  the 
court  was  directed  to  the  entire  case  before  it, 
and  not  merely  to  an  isolated  question ;  that  its 
judgment  has  embraced  the  whole  cause  as 
presented  upon  the  jpetition,  the  exceptions,  and 
the  answer  of  the  defendant,  and  although  the 
proceedings  which  led  to  the  decision  may  seem 
to  be  irregular  and  anomalous,  that  decision 
must  stand  as  a  judgment,  binding  between  the 
parties  thereto,  unless  shown  to  be  void  for 
want  of  jurisdiction  in  the  tribunal  which  pro- 
nounced it,  or  that  it  has  been  reversed  and 
annulled  by  some  competent  supervisory  au- 
thority. This  brings  us  back  to  the  inquiry 
into  the  competency  of  the  District  Court  of 
the  State  to  take  cognizance  of  the  subject  on 
which  its  decision  was  made. 

By  art.  126  of  the  Code  of  Practice  it  is  de- 
clared that  the  jurisdiction  of  the  district  courts 
estends  over  all  civil  causes  where  the  amount 
in  dispute  exceeds  fifty  dollars.  The  natural 
import  of  this  provision  is  to  render  the  district 
courts  of  Louisiana  courts  of  general  jurisdic- 
tion in  all  civil  causes  not  embraced  within  the 
above  exception.  But  their  powers  have  not 
been  left  to  be  now  deduced  for  the  first  time 
from  the  language  of  the  article  above  cited. 
They  appear  to  have  been  defined  and  estab- 
lished by  the  supreme  judicial  authority  of  the 
State,  and  plalnlv  distinguished  from  the  func- 
tions of  the  probate  courts  with  reference  to 
subjects  like  tnose  involved  in  the  present  case. 
The  jurisdiction  of  the  courts  of  probate  ap- 
pears to  be  confined  to  cases  which  seek  a  set- 
170*]  tlement  *and  an  accounting  for  effects 
/uvsumed  to  be  in  the  possession  of  the  repre- 
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sentatlve  of  a  succession,  holding  those  effects 
in  his  representative  character.  Where  the  pur- 
pose is  to  charge  the  executor  or  curator  per- 
sonally for  fraud,  maladministration,  waste,  or 
embezzlement  of  the  succession,  the  Court  of 
Probate  has  not  jurisdiction,  but  in  sudi  eases 
jurisdiction  is  vested  in  district  courts.  The 
law  appears  to  have  been  so  ruled  in  many  cases 
bv  the  Supreme  Court  of  Louisiana.  A  few  of 
these  will  be  adverted  to.  Thus,  in  the  ease  of 
McDonough  v.  Spraggins,  1  La.  Rep.  63,  on 
an  appeal  from  the  Court  of  Probates,  the  point 
is  thus  succinctly  stated  by  Mathews,  Justice, 
in  delivering  the  opinion  of  the  court:  "This 
suit  was  commenced  against  the  defendant  in 
his  capacity  of  curator,  to  obtain  a  judgment 
rendering  the  succession  which  he  represents 
liable  to  pay  and  satisfy  the  plaintiffs'  demand, 
and  also  to  obtain  a  decree  against  him  person- 
ally, on  the  event  of  the  property  being  in- 
sufficient to  pay  all  just  claims  against  it, 
as  having  illegally  administered  the  succession 
of  the  intestate."  The  Court  of  Probates  de- 
cided a^inst  the  application,  and  the  Supreme 
Court,  m  passing  upon  that  decision,  lay  down 
the  law  in  these  words:  "As  an  administrator 
de  son  tort,  or  as  an  intermeddler,  he  may  be 
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answerable  to  creditors  for  waste;  but 
pursuits  against  him  must  take  place  in  a 
court  of  ordinary  jurisdiction."  The  next  ease 
on  this  point  is  that  of  Boquette's  Guardian 
V.  Donnet,  2  La.  Rep.  193.  There  Porter,  Jus- 
tice, pronouncing  the  decision,  says:  "It  ap- 
pears to  us  this  is  a  demand  s^ainst  the  exec- 
utor in  his  personal  capacity  ror  the  value  of 
the  property  sold  by  him  contrary  to  law.  In 
other  words,  for  a  tort  done  by  him.  We  think 
the  Probate  Court  had  no  jurisdiction  of  the 
case,  and  that  the  petition  must  be  dismissed, 
with  costs  in  both  courts."  In  6  La.  Rep.  449, 
is  the  case  of  Hurst  v.  Hyde,  Executor,  in  which 
it  is  ruled,  that  "the  Court  of  Probates  has  no 
jurisdiction  in  an  action  for  damages  occasioned 
by  an  act  of  the  executor  not  legally  done  in 
relation  to  the  administration  of  the  succes- 
sion." The  last  authority  which  will  be  dted 
to  this  point  is  one  of  later  date.  It  is  the 
decision  of  the  Supreme  Court  of  Louisiana  in 
the  case  of  Hemken  v.  Ludwig,  Curatrix,  a  de- 
cision made  in  1846,  and  reported  in  12  Rob- 
inson's Reports,  188,  upon  an  appeal  from  the 
Court  of  Probates  of  Ouachita.  This  was  a 
petition  brought  to  subject  the  curatrix  for 
what,  in  the  legal  language  of  Louisiana,  is 
called  a  maladministration  of  the  succession, 
corresponding  with  the  term  "waste"  at  the 
common  law.  At  page  191  of  the  volume.  Judge 
Simon,  in  delivering  the  opinion  of  the  court, 
thus  states  the  law:  "It  is  clear,  the  Court  of 
Probates  was  without  iurisdiction  to  decide  on 
the  'matters  set  out  m  the  plaintiff's  [*171 
petition  in  relation  to  the  defendant's  personal 
liability.  It  is  true  she  is  sued  as  curatrix, 
but  one  of  the  principal  grounds  alleged  against 
her  from  which  she  is  said  to  have  incurred 
personal  responsibility  is,  that  she  has  con- 
cealed property  belonging  to  the  estate  and 
has  converted  it  to  her  own  use,  whereby  she 
has  lost  the  benefit  of  her  renunciation,  and  has 
become  liable,  personally,  to  pay  the  debts  of 
her  husband.  The  main  object  of  the  suit  is  to 
obtain  judgment  against  her  individually  and 
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which  aht  failed  to  include  In  th«  inventory  is  being  identical  with  those  oomprised  In  tbe  bill 
In  ber  poueasion  »«  curatrix;  but  th&t  she  in  tbe  Circuit  Court  of  the  United  States  for 
claims  the  same  as  her  own,  and   refuses  to    the  Ninth  Circuit,  now  under  reriew,  tbe  judg- 


giva  It  up.     It  ta  well  settled  that  eonrta  of  ment  was  well  pleaded  in  bar  of  tbe  elalmi  m 

probate  have  no  Jurisdiction  of  a  dalm  against  up  by  the  bill,  and  the  decree  of  the  Circuit 

an  administrator  personally  for  maladmintstra-  Court  suatalning  this  plea  we  bold  to  be  con«at, 

tton."  and  the  same  is  therefore  hereby  affirmed. 

That  the  petition  of  Foumlquet  and  wife  pn-  Ordtf . 

aented  to  the  Probate  Court,  and  ■ubaequsntlj  — .  .    _                        ..    l    i.       ^        il    ^ 

transferred   to   the   District   Court,   c^Uin.^  Tbii  eauas  came  on  to  b*  heard  o?  the  trM. 

charges  of  malsdministration  cannot  be  denied.  ■?''?*  ?L?'o.T"?  '^™ '.  '^^IZ'\  ^^  *** 

Indeid,  with  respMt  to  the  auccesaions  of  Mary  "»  ^°'^  ^^^  '<*  the  DUtrict  of  I*ui«!m», 

Bynun^.  the  motter,  and  Benjamin  Bynum,  thV  "^  WM  ai^ed  by  counsel,   on  WMidei^tlOT 

father,  of  tbe  petit  oner,  Harriet,  and  with  re-  T^!"^'' J'   t  f  ?^''T  *^<''^7' '"^  4f  ^  ^H 

apect  to  the  rel^ec  char^  to  ha«  been  fraud-  J,""'  «'"'^;Ji''**  ">•  f^A^L*"^^  ""?  '?'!S* 

ulently  abatracted  from1.oth  the  petltionera,  it  <^J"  'I''"  »""  >»,  ">d  the  tame  a  hereby 

alleged,  not  merely  acts  of  maladministration,  •'n"»eQ.  wi"»  ■x**^ 

but  instances  of  dishonest  and  apoliation  ex-  _^^_ 
traordinary     in     character     and    extant,    and 

claimed  of  the  defendant,  in  conaequenoe  there-  JAMES  ERWIN,  PlalnUB  in  Brror, 

vt,  a  heavy  peraonal  liability  for  lands,  slaves,  T. 

and  money,  unjustly  appropriated  to  hia  own  ALFRED   J.   LOWEY,   Curator   of   Alexander 

purposes.     Prom  art.  IZd  of  the  Code  of  Prae-  McNeill,  Deceased, 

tice,  we  have  seen  that  the  iuriadlction  of  the  ,     ,  ,,  „         ..„         ,               ,    „        ■ 

district  courts  of   Louisiana   extends  over  all  •''*,'2!2!^fi|^J'"^,"°^"  '°^''",  !  "Jlj."**)  ?*" 

civil  eases  where  the  amount  in  dispute  Is  over  **       —  -  ~ 
llf^  dollars;  in  other  words,  that  these  courts 
are  eourts  of  general  civil  Jurisdiction.    By  the 

■athorities  cited  from   the  Supreme   Court  of  ,                  ,  ,.  .    ,                 „..-„.-.- 

Louisiana,  it  is  equally  apparent  that  the  pro-  *«"■  reversal  if  judpnent  can  be  supported  on 

bate  courts  are  not  court*  of  general,  but  of  other    grounds    adjudged— when    debtor    ea- 

special    limited    jurisdiction:    and    that    from  J"??™   '"m   questioning   marshal s   author- 

their  cognitance  are   excluded  cases  of   fraud.  ity— appeal,  when  not  waived, 

torts,   waato,   or   maladministration   generally,  when  a  peUtloa  for  the  aeUnr*  and  sale  of  the 

committed   bv   executors   and   administrators ;  morUsEed  properi^  at  ■  deceased  person  was  tiled, 

■nil   (Jint  thwiB  rauu.li  hplnno  iHviiliB.rIv   to  the  '"■    '"'    Circuit    Coart   of    tbe    UDlted    Btates    tor 

ana  tnai  tnrae  cases  oeiong  peculiarly  w  ine  Loulalana,  sninst  the  executor  of  ihat  deceued 

oognizance  of  tbe  dutrict  courts.     Such  being  peiwon,  wKlcE  petUkm  Blleged  the  plalntlll  to  be  a 

the  conclusion*  warranted  by  a  review  of  the  cltlien  ol  Tennessee,  and  tbe  datendaat  to  be  a 

eharacter  to  fall  directly  and  regularly  within  i  tbe 

ita  operation,  it  may  well  be  asked  wbat  just  'or  a 

excej^ion  can  bt  taken  to  the  juriadictlon  of  tbe  ut  a 

District  Court  in  this  easel     It  wa*  not  a  Ju-  tbat 

risdiction  depending  at  all  upon  consent,  which,  cufc 

it  ia  said,  cannot  invest  a  court  witli  power  not  Jj*^ 
belonsing  to  It  by  ita  oonstitution.     It  was  Ik 

bualer  of  a  litigation,  by  consent,  from  a  tri-  specj 

bunal  oonfeesedly  without  author!^  to  decide  ,^j 

1^  to  a  tribunal  in  every  respect  competent  to  as  In 

IIS'J  'take  cognizane  of  the  subject  matter —  '?'S^ 

whose  peculiar  province  and  duty  it  was  to  talta  '"oe 

•ognizanoe  of  It.    The  exception,  at  the  utmost,  ^  a 

reaolvea  itself  into  matter  of  forni,  which  the  d. 

partiea  were  competent  to  waive  and  which  they  itter[ 

did  waive;  for  It  is  eipreaslr  stated  upon  the  t,  the 

record,  that  the  removal  of  ue  cause  from  tlia  .i''?* 

Court  of  Probate  into  the  District  Court  waa  mSt 
by  tbe  consent  of  all  concerned.     It  cannot  b« 

Eratended  that  the  forma  of  pleading  m^  not  ''St 

i  dispensed  with  by  suitors;  a*  it  i*  ootain  erveS 

that  the  benefit  of  matter*  both  of  aubatanca  wa* 

and   form   may    be    lost   by   mere    neglect   or  fSr 

omiiaion,  where  no  intention  of  the  renunoU'  sieS! 

tion  of  tither  ia  apparent  or  ever  existed.     Wa  •  Im- 

must   conclude    that    the    District   Court   had  ~   ■      ■ 

HjhtMl,  juriidMI..  of  tt.  c.™  ™m.™4  piKli'SSiSl.?  id?i,S"1i.".'Sl  » 

Into  it  from  the  Probate  Court;  that  ita  judg-  i  L.  ad.  D.  B.  940;  9  L.  ed.  D.  S.  48B:  M  L.  ad. 

ment  1*  and  miut  be  binding  upon  the  parties  IT.  B.  BTS. 

MBpetent  authon^.    Tlia  pvtu*  to  that  judg-  n. 

IS  Ii.  ed.  Wh 


in                                        SuriEUB  Coun  or  thb  Uhitxd  SriTta.  IM 

VM.-b    lb*    Mic    b«c&D*c    loriDB]    ilcpa    war*    not  tallowing,  be  proceedeJ  to  make  ui  IbvmiIoit 

«tI.^'o.S"tS'™'?r^^U  ISl  «".'«t;r""  ""  »f  t*-*  pf^P^^f?  composing  Al«,and«r  MjNeil/. 

Whart  t£a  court  below  ordered  that  ■  «um  at  luccesBion,  winch  U  signed  by  Hector  HcNeill, 

money  ahauld  lie  paid  oTer  by  tbe  psny  In  ■hine  u  executor.    Tbe  will  wM  probated  in  Warren 

they  decided  to  Ihe    M  ng  par^,  tje  retejh  Countf.  UiuiMJppi,  on  the  24th  of  June.  1B39, 

^'  ihli  moDey  by  Che  LobIda  party,  before  Ine  ,    ^'            ,   rr  '     .   ..                            \     ..  ' 

error  waa  sued  out.  will  not  b«  a  (ulllclent  ^na  &  WPT  of  It,  and  tbe  proceeding!  in  Uh 

HUBE  lor  dl«nli>lnff  tbe  writ  of  error.  afomald  oourt,  recorded  in  the  Probate  Court 

„,_                                                       r,  °'  Uadiwn  on  the  lit  o[  July,  IS30,  one  day 

mHIB  ea»e  wae  brought  up  from  the  Supreme  before  the  taking  of  the  inventory,  but  no  order 

J.    Conrt  for  the  Weatem  Dletriet  of  Louial-  t^ea  on  It,  further  than  to  record  It. 

ana,  by  a  writ  of  error  iiauod  under  the  26th  By    the    inventory    and    appraiaemeiit,    the 

■eoUon  of  the  JudicUry  Aet,  whole  property  of  the  deceaaed  in  that  par>«b 


n  of 


In  tbe  beginning  of  the  year  1836,  Daweon  amounted  to  $246 :. 

andNuttweretbeowneraofiomeUndeituated  On  the   l»t  of  November,   1839,   HecUr  Ue- 

in  the  parish  of  Carroll,  In  the  SUto  of  Louisi-  Neill  preBen'tcd  the  following  petition: 

ana,    on    tbe    watere    of    the    Walnut    Bayou,  "Xo   the    Honorable    Hicliai^    Charlea    Downea, 

amounting  to  640  acres,  and  also  of  a  number  parieh  Judge  in  and  for  the  Pariah  of  Hadi- 

0/  alavea.    On  the  8th  of  January,  1836,  tbw  ion,  State  of  Louisiana. 

•old  the  land  and  slavea  to  Alexander  McNeill,  -'Hector  McNeill,  heretofore  a  reaident  of 
of  tbe  State  of  Mieainippl,  for  one  hundred  and  Warren  County,  State  of  Mieaisaippi,  ^eapec^ 
Ave  thousand  dollars,  payable  In  Ave  paymenta;  fully  represenU  to  your  honor,  that  he  U  the 
the  Srat  four  of  twenty-five  thousand  dollars  owner  of  large  posaessions  in  this  parish,  con- 
each,  and  tbe  last  of  five  thousand.  McNeill  sisting  of  plantAtioua,  nwrons,  et«.  et«.;  that 
gave  a  mortgage  upon  the  land  and  slaves  to  he  is  desirous  of  acquiring  residence,  and  to  be 
secure  the  last  four  paymenta.  entitled  to  tbe  privil^es,  etc.  etc.  of  a  resident 

Whether  notes  were  given  for  all  these  par-  ^  thU  pariah;  that  be  is  aged  thirty-one  yeara; 

menM,  and  when  they  were  to  be  made,  tbe  that  he  U  frran  the  Sute  of  Missiseippi,  aa 

record  did  not  show.     But  by  an  indorsement  aforesaid,  and  that  he  desires  to  pursue  plant- 

npon    the    mortgage    under    date    of    January  jng  in  this  pariah,  and  to  reside  and  make  bis 

15th,  1838,  it  appeared  that  all  the  paymenta  permanent  dMnicil   and  home   on    tbe    Walnut 

bad  been  made  except  tbe  fourth.  Bayou,  parftb  of  Madison,   Louisiana,  Wher* 

About    the    ZSth    of    May,    I83S,    Alexander  fore,   he   prays   this  notice  may   be   duly  filed 

McNeill  died,  in  Mlasisaippi.  aufl  recordaL 

By  his  will,  wbieh  contains  several  legacies  (Signed)                                    "H.  MeKdlL 

of  small  value,  hs  bequeathed  the  mass  of  bis  "Walnut  Bayou,  Ia.  Nov.   1st,  183S  " 

esUte  to  Hector  McNeill,  also  a  resident  and  ._     ,^     „'        ,  .,         ,„  „     ,    ^          ,..., 

dtiien  ol  Mississippi,  whom  he  appointed  his  ,  'Oa  the  23d  ol  M»y,  1840,  Andrew   [•  I « 

tMtamentary  executor.     On  tbe  6th  of  June,  l"^''*"'  8'«^  "«  '""owing  iwtition  in  the  Cir- 

1S3B,    this  exeeutor,   sUting   himself    to  be    a  cuit  Court  of  the  United  States: 

eiUten  of  Coahcnna  County,  in  Mississippi,  pre-  "To  the  Honorable  the  Judges  of  tbe  Circuit 

•ented  a  petition  to  the  judge  of  probates  of  the  Court  of   the   United   Statea  for  the   Ninth 

nrish  of  Madison,  In  which,  alter  stating  that  Circuit  of  Louisiana. 

I  testator  bad  died  on  the  date  above  stated,  "Tbe  petition  of  Andrew  Erwin,  a  dtiicn  of 


in  Mississippi,  and  left  a  will,  in  which  he  was  tbe  State  of  Xennessee,  therein  residing,  re 
~  ^pointed  sole  exeeutor  and  principal  Legatee,  spectfully  showsi  That  Hector  MeNelU,  testa 
1  authenticated  copy  of  which   waa  annexed    mentary  executor  of  Alexander  McNeill,  i 


1T4*]  to  the  petition,  he  proceeds  *to  say,  een  of  the  State  of  Louisiana,  residing  in  tbe 
that  two  large  estates  were  In  tbe  poasession  of  parish  of  Madison,  witbin  the  jnrisdfetiMi  of 
his  testator,  situated  in  this  pariah.  this  honorable  court,  ia  Justly  indebted  to  your 
He  says  further,  that,  by  the  laws  of  Mis-  petitioner  in  the  sum  of  seventeen  tbousand 
sissippi,  as  exeeutor  of  the  will,  he  was  bound  live  hundred  dollars,  besides  intereat  on  the 
to  present  It  for  probate  in  Warren  County  in  promissory  notes  hereto  annexed  for  reference 
that  State,  without  delay;  but  as  the  ooort  and  greater  certainty,  drawn  on  the  8th  of 
would  not  sit  (or  some  weeks,  he  oould  not  January,  1835,  and  pavable  tour  yean  after 
then  have  the  will  proved  and  reoorded,  nor  date,  and  duly  protested  when  due  lor  want  of 
could  be  tben  present  a  du^  certified  copy  of  payment,  aa  will  further  appear  from  tbe  pro- 
It  to  be  recorded  in  tha  •aid  Probate  Court  of  tests  thereof  hereunto  annexed  for  reference; 
Madison.  He  sayl  be  ia  "desirous  of  taking  on  one  of  which  notes  was  payable  to  the  order  of 
himself  the  suoceaslon  of  hia  deoeaaed  brother's  Conway  H.  Nutt,  a  citizen  of  the  State  of  Mia- 
estat«,  according  to  tlie  terms  of  his  last  will  alsaippi,  and  by  him  duly  indoraed  to  your 
and  teatamcat,  and  tlie  laws  a<  ths  State;  he  petitioner;  and  the  other  to  Henry  B.  Dawson, 
tbsrsfors  prays  that  an  Inventory  of  all  the  also  a  citlzm  of  the  State  of  Mississippi,  and 
propaiif  tn  the  parish,  belonging  to  the  estate  by  him  duly  indorsed  to  your  petitioner;  wbo 
of  said  Abnwder  McNeill,  deotMed,  be  taken."  avers  that  tbe  aasignora  of  said  notes  ooald 
And  h*  prve  the  judfe  to  grant  bim  tbe  sac-  have  maintained  an  action  In  your  honorable 
•assloB  of  uts  dec(«sed  Ateiaader  McNeill,  ae-  court  on  the  said  notea,  against  tbe  said  Alex- 
eonUng  to  the  tenna  of  the  will  and  the  laws  ol  ander  McNeill,  previously  to  the  assignmoit 
tba  State;  and  that  he  will  grant  any  othei  thereof;  that  on  the  balance  of  one  of  said 
and  whatever  order  may  be  necessary  to  enti-  notes,  seven  thousand  five  hundred  dollar*,  in- 
Ua  him  (Hector)  to  the  posseasioa  and  sucees-  terest  is  due  at  the  rate  of  ten  per  cent,  per  an- 
slon  of  the  property  left  by  the  deceased.  Upon  num,  from  the  lltb  of  January,  1S3B,  nntil 
tUs  petition  no  order  or  judgment  was  given  paid;  and  on  the  balance  of  tbe  other,  fivs 
by  tM  proiiAte  judge;  but  on  the  2d  ol  Julj  thouaand  dollars,  interest  la  dne  from  the  aaiM 
M«  Howard  I. 
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date,  11th  of  January,  1339,  until  paid,  and 
whidi,  though  amicably  requested,  the  said 
Alexander  McNeill,  as  well  as  his  testamentary 
executor,  has  neglected  to  pay. 

"Vour  petitioner  further  shows,  that  said 
notes  were  given  in  purchase  of  a  plantation 
situated  in  the  parish  of  Madison  aforesaid, 
and  oertain  slaves;  and  for  securing  the  pay- 
ment thereof,  the  said  plantation  and  slaves 
were  duly  mortgaged,  as  will  further  appear 
from  a  certified  copy  thereof,  hereto  annexed  to 
make  part  and  parcel  of  this  present  petition, 
and  to  which,  for  greater  certainty,  your  peti- 
tioner refers ;  and  thence  your  petitioner  is  en- 
titled to  an  order  of  seizure  and  sale  for  the 
payment  of  the  balance  aforesaid  of  seven^en 
thousand  five  hundred  dollars,  with  the  inter- 
est from  the  11th  of  January,  1830,  of  ten  per 
eent.  on  the  sum  of  seven  thousand  five  hun- 
dred dollars,  and  on  ten  thousand  dollars  in- 
terest at  the  rate  of  five  per  cent,  until  paid, 
and  the  costs  of  the  protests  of  said  notes,  ten 
dollars  and  fifty  cents.  Wherefore  your  peti- 
tioner prays  that  an  order  of  seizure  and  sale 
17  6*]  may  issue  ^against  the  said  plantation, 
and  the  negroes  mentioned  and  described  in 
the  act  of  sale  and  mortgage  aforesaid,  hereunto 
annexed,  to  pay  and  satisfy  said  sum  of  seven- 
teen thousand  five  hundred  dollars,  with  inter- 
est as  aforesaid,  from  the  11th  of  January. 
1830,  until  paid,  with  $10.60  costs  of  protest, 
and  the  costs  of  suit.  And  your  petitioner 
prays  for  all  such  other  and  further  relief  as 
the  nature  of  the  case  may  require,  and  to 
equity  and  justice  may  appertain;  and  as  in 
duty  bound  will  ever  pray  your  petitioner. 
(Seventeen  thousand  and  five  hundred  dollars, 
besides  interest  and  costs,  claimed.) 

(Signed)  ^'Alfred  Hennen, 

"Attorney  for  Petitioner." 

On  the  day  of  the  filing  of  the  petition,  the 
following  order  was  issued,  viz.: 

'^Inasmuch  as  the  mortgage  within  mentioned 
imports  a  confession  of  judgment,  let  an  or- 
der of  seizure  and  sale  issue  for  the  sale  of  the 
property  mor^aged,  if  the  sum  within  claimed 
la  not  paid  after  legal  notice. 

(Signed)  "P.  K.  Lawrence,  U.  S.  Judge. 

*^ew  Oleans,  23d  May,  1840." 

Afterwards,  to  wit,  on  the  23d  of  May,  1840, 
the  following  writ  of  seizure  and  sale  was  is- 
sued: 

'United  SUtes  of  America: 

*mie  President  of  the  United  States  to  the 
Marshal  of  the  Eastern  District  of  Louisiana, 
or  his  lawful  deputy,  greeting: 
"You  are   hereby  commanded  to  seize  and 
■ell,  after  legal  demand,  for  cash,  the  following 
described  property,  to  wit."   (Then  followed  a 
list  of  the  property,  namely,  land  and  slaves.) 
The  return  of  the  marshal  was  as  follows: 
''Received  this  order  of  seizure  and  sale  on 
the  26th  of  May,  1840,  and  on  the  29tb  of  May 
I    delivered   the  order  of  court  and  copy   of 
mortgage  issued  by  the  clerk  of  this  court  to 
the  defendant;  also  a  copy  of  a  notice  of  de- 
mand,    which    notice    is    herewith    returned 
(marked  A).    On  the  Ist  day  of  June,  I  seized 
the  land  and  fifty-seven  slaves,  mentioned  in 
this  order  of  seizure  and  sale,  and  delivered  to 
said  defendant  a  copv  of  notice  of  said  seizure, 
which  is  also  h«7twith  returned  (marked  B)« 


On  the  4th  day  of  June,  1840,  I  affixed  eopiea 
of  an  advertisement  (marked  C),  and  herewith 
filed,  to  the  door  of  the  court-house,  the  door  of 
the  parish  judge's  ofiice,  and  at  other  places,  in 
the  narish  of  Madison  and  State  of  Louisiana, 
in  which  the  said  *  property  is  situated,  [*177 
announcing  that  the  said  property  would  be  of- 
fered for  sale  on  the  said  premises,  to  the  high- 
est bidder  for  cash,  on  Mondaj^,  the  0th  day  of 
July,  1840,  being  full  thirty  oays,  exclusive  of 
the  day  on  which  the  advertisements  wera 
posted  up,  viz.  the  4th  of  June,  1840,  and  the 
day  of  sale.  On  the  said  6th  day  of  July, 
1840,  I  repaired  to  the  premises  aforesaid,  and 
after  the  appraisers,  James  Brooks  and  Jesse 
Couch,  duly  qualified  citizens  of  Louisiana, 
selected  by  the  plaintiff  and  defendant  in  this 
case  for  that  purpose,  were  duly  sworn,  they 
proceeded  to  appraise  the  said  land  and  forty* 
four  of  the  negroes  in  this  order  of  seizure  and 
sale,  and  the  same  conveyed  by  deed  from  the 
marshal  to  the  purchaser,  bearing  date  the  7th 
of  July,  1840,  and  of  record  of  this  court. 
Thirteen  of  the  said  fift^-seven  negroes  which 
were  seized  by  me,  proving  to  be  others  than 
those  named  in  this  process,  were  not  ap* 
praised,  neitlier  could  the  said  thirteen  be 
found,  as  reported  by  the  said  appraisers  in 
their  report,  now  filed  in  the  court,  and  marked 
D.  The  said  land  was  appraised  at  $13  per 
acre;  the  640  acres  at  $13,  amount  $8,320.  The 
said  forty-four  nesroes  were  appraised  sepa- 
rately and  in  families,  and  the  amount  of  the 
whole  when  added  was  $16,626,  making  the  ag- 
gregate amount  for  the  land  and  negroes  $23,- 
845.  After  said  appraisement  was  completed, 
and  between  the  hours  of  12  A.  M.  and  1  P.  M. 
1  ofTered  the  said  land  and  forty-four  negroes 
for  sale,  after  makinff  all  the  deplarations  re- 
quired by  law,  in  relation  to  the  nature  and 
description  of  the  same,  and  after  exhibiting 
and  reading,  in  an  audible  voice,  a  certificate 
of  the  recorder  of  mortgages  of  the  said  parish 
of  Madison;  and  after  repeatedly  crying  the 
said  proi^erty,  James  Erwin,  Esq.,  bid  the  sum 
of  $1(5,000,  which  being  the  highest  and  last  bid, 
and  more  than  two  thirds  of  the  appraisement 
thereof,  the  said  land  and  negroes  were  ad- 
judged to  him,  and  on  the  7th  of  July,  1840, 
were  conveyed  by  deed,  now  of  record  in  this 
court." 

On  the  7th  of  July,  1840,  the  marshal  exe- 
cuted a  deed  of  the  above  property  to  James 
Erwin,  reciting  the  circumstances  attending 
the  public  sale. 

On  the  23d  of  March,  1841,  the  Court  of  Pro- 
bate  in  the  parish  of  Madison,  appointed  Al- 
fred J.  Lowiry  curator  of  the  vacant  succession 
of  Alexander  McNeill. 

On  the  16th  of  August,  1841,  Lowry,  the 
curator,  filed  a  petition  in  the  ninth  judicial 
District  Court  in  and  for  the  parish  of  Madison 
(State  oourt).  It  represented  that  McNeill, 
at  his  death,  was  the  owner  of  the  estate,  and 
that  James  Erwin  had  illegally,  and  by  fraud 
and  collusion,  taken  possession  of  it.  It  then 
prayed  for  a  restoration  of  the  property,  and  an 
account  of  the  rents  and  profits. 

*0n  the  6th  of  May  1842,  Erwin  [*178 
filed  his  answer,  reciting  the  above  facts  and 
claiming  title  under  the  sale. 

Evidence  having  been  taken,  the  District 
Court,  at  Deoembex  Tarcft  \^^«  v^^su^>Ka»^  ^ 


178 


SuPBEm  OooBT  or 


Uxubd  SxAXii. 


fodgment  tn  f svor  of  tlM  petMoner,  tht  ourar 

An  appeal  was  taken  by  Erwin  from  this 
Judgment  to  the  Supreme  Court  of  the  State, 
which,  in  October,  1843,  affirmed  the  judgment 
oi  the  court  below.  A  writ  of  error,  au^  out 
•inder  the  twenty-fifth  section  of  the  Jndioiaory 
Act,  brought  the  case  up    to  'tiiis  court. 

It  was  argued  by  Mr.  Brent  and  Mr.  Badger 
for  the  plaintiff  in  error,  and  Mr.  Bradley  and 
Mr.  Jones  for  the  defendant  in  error. 

The  points  made  by  the  ooimsel  lor  the  ap- 
pellant were  the  following,  via.: 

Upon  the  whole  record,  it  will  be  contended 
by  tne  appellant,  that  the  Judgment  must  be 
reversed. 

1.  Because  the  proceedings  of  the  Circuit 
Court  of  the  United  States,  under  which  the 
appellant  claims  title,  disclose  a  proper  ease  for 
the  jurisdiction  of  that  court,  and  therefore 
the  regularitv  or  validity  of  said  proceedings 
cannot  be  collaterally  impeached. 

2.  Because  the  judgment  under  whieh  the 
appellant  claims,  even  if  rendered  upon  a  Tec- 
ord  defective  as  to  the  averments  proper  to  give 
jurisdiction,  cannot  be  thus  oouaterally  im- 
peached. 

3.  Because  the  proceedings  under  whidJi  the 
appellant  derives  title  were  all  regular  and  bona 
fide;  but  if  they  were  otherwise  they  cannot 
be  inquired  into  by  the  courts  of  Louisiana. 

4.  Because  the  judgment  of  the  Supreme 
Court  of  Louisiana  was  otherwise  erroneous 
and  illegal,  and  more  particularly  in  decreeing 
the  appellant  to  be  a  possessor  in  bad  faith. 

The  Reporter  was  necessarily  absent  during 
the  argument,  and  has  no  notes  of  it. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Alfred  J.  Lowry  sued  James  Erwin  in  the 
District  Court  for  the  ninth  district  of  Louisi- 
ana, for  a  tract  of  land  of  about  six  hundred 
acres,  and  forty-four  slaves,  who  were  em- 
ployed in  cultivating  the  land  by  growing  cot- 
ton thereon.  The  property  was  situate  in  the 
parish  of  Madison,  in  that  State.  The  suit  was 
oommenoed  in  1841,  by  petition,  which  alleges 
that  about  July,  1840,  one  James  Envin,  il- 
legally, and  by  fraud  and  collusion,  and  with- 
out any  legal  title  thereto,  took  possession  of 
170*]  *all  the  above  described  property,  and 
ia  still  in  possession  of  the  same,  has  appro- 
priated and  wrongfully  converted  to  his  own 
use  all  the  fruits  and  revenues  of  said  property, 
and  pretends  to  be  the  owner  thereof,  and  re- 
fuses to  deliver  to  the  petitioner  the  possession. 
The  property  was  not  claimed  by  Lowry  in  his 
own  right,  but  as  curator  of  the  estate  of  Alex- 
ander McNeill. 

To  this  petition  Erwin  answered,  among 
other  things  not  within  the  cognizance  of  this 
court,  that  on  the  6th  dav  of  July,  1840,  he  be- 
came the  purchaser  of  the  property  at  publie 
auction,  at  a  sale  made  thereof  by  the  marshal 
of  the  United  States,  who  sold  the  same  under 
a  judgment,  and  on  a  writ  of  seizure  and  sale, 
issued  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  in 
a  case  wherein  Andrew  Erwin  was  plaintiff, 
and  Hector  McNeill,  testamentary  executor  of 
AJexMnder  McNeill,  deceased,  was  defendant; 
Mnd  thmt  he  naid  'tho  sum  of  sixteen  IbounaA 


dollars  in  -cash  therefor,  whidi  was  applied  to 
the  payment  of  a  debt  due  by  mortgage  by  tht 
succession  of  Alexander  McNeill;  and  he  ex- 
hibited a  copy  of  the  proceedings  on  whieh  the 
sale  was  founded,  and  his  bill  of  sale  made  by 
the  marshal  for  the  land  and  negroes.  These 
proceedings  and  the  marshal's  deed  were  ffiven 
m  evidence  by  the  defendant  on  the  trial  be- 
fore the  State  District  Court.  A  judgment  was 
there  given  against  Erwin,  and  the  property  de- 
creed to  Lowrv  as  curator;  from  whidi  Erwin 
appealed  to  the  Supreme  Court  of  Louisiana, 
where  the  judgment  of  the  District  Court  was 
affirmed;  and  to  this  judgment  Erwin  prose- 
cuted a  writ  of  error  out  of  this  court,  under 
the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789,  on  the  ground  that  there  was  drawn  in 
question  the  validity  of  an  authority  exercised 
under  the  United  States,  and  that  the  decision 
of  the  Supreme  Court  of  Louisiana  was  against 
its  validify.  That  such  was  the  fact,  and  that 
this  court  has  jurisdiction,  is  not  and  cannot  be 
controverted.  The  judgment  ordering  the 
seizure  and  sale  was  declared  void,  for  several 
reasons.  Such  of  them  as  are  subject  to  our 
cognizance  we  will  proceed  to  consider. 

The  whole  proceeding,  commencing  with  the 
petition  of  Andrew  Erwin  demanding  a  seixure 
and  sale,  to  James  Erwin's  deed  from  the 
marshal,  was  the  exercise  of  one  authority;  and 
the  question  submitted  for  our  considera&on  is, 
whether  the  marshal's  sale  was  void  on  any 
legal  ground — ^that  is  to  say,  whether  the  deed 
bv  the  marshal  to  James  Envin  was  void  for 
the  reason  that  it  was  not  supported  by  a  law- 
ful judgment,  or  that,  for  want  of  a  compliance 
with  any  legal  requirements  in  conducting  the 
seizure  and  sale,  the  deed  was  void.  If  void 
on  any  one  ground,  it  would  be  altogether  use- 
less to  reverse  ^the  judgment  because  [*180 
an  error  had  been  committed  on  some  other 
ground;  as,  on  the  cause  being  remanded,  the 
State  court  would  pronounce  the  deed  void  a 
second  time  on  the  true  ground.  This  court 
was  compelled  so  to  hold  in  Collier  v.  Stan- 
brough,  0  How.  14. 

The  deed,  in  the  case  before  us,  was  held 
void  by  the  Supreme  Court  of  Louisiana :  First, 
because  Hector  McNeill  was  not  a  citizen  of 
that  State  when  Andrew  Erwin's  petition  was 
filed.  This  fact  the  court  ascertained  by  proof 
dehors  the  record.  The  petition  alleges  that 
Andrew  Erwin  was  a  citizen  of  the  State  of 
Tennessee,  therein  residing;  and  Uiat  Hector 
McNeill  was  a  citizen  of  the  State  of  Louisi- 
ana, residing  in  the  parish  of  Madison,  and 
within  the  jurisdiction  of  the  court.  On  being 
served  with  process,  Hector  McNeill  did  not 
dispute  the  fact,  nor  make  any  defense;  the 
purchaser  found  the  fact  established  by  the  rec- 
ord, nor  could  it  be  called  in  question  in  a  col- 
lateral action  and  disproved,  and  the  pur- 
chaser's title  defeated  by  inferior  evidence.  On 
this  question  the  case  of  McCormick  v.  Sullivan, 
10  Wheaton,  192,  is  entitled  to  great  weight 
There  neither  party  was  averred  to  be  a  eitizea 
of  any  State;  and  the  attempt  was  made  by  a 
second  suit  to  treat  the  purchaser's  title  as  a 
nullity,  because  of  this  defect  in  the  proceed- 
ing on  which  the  purchase  was  founded;  but  it 
was  held  that  the  purchaser  ^ook  a  good  title. 
In  the  case  before  us,  the  record  on  its  faoe  was 
pectec^  -vasi  v«\!^«q»^  <<«%&  l«t  ta  to  oontradiei 
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4md  to  o(Tf  rthrow  It,  wJikh  we  dfsm  to  be 
wholly  Inadmissible  in  any  oollateral  proceed- 
ing. Heetor  McNeill  was  estopped  to  deny 
Hie  fact  and  so  is  the  present  party,  his  sue- 


The  next  question  decided  below  was,  that 
the  property  when  it  was  seized  and  sold  was 
part  of  a  succession,  and,  being  in  the  course 
of  administration  in  the  Probate  Court,  could 
not  be  seized  and  sold  by  an  execution  founded 
on  a  proceeding  in  another  court,  lliis  ques- 
tion we  declined  to  decide  in  the  case  of  Collier 
T.  Stanbrough,  and  ruled  that  cause  on  another 
ground.  That  a  special  mortgage,  where  no 
■uooession  has  occurred,  nuiy  he  forecloeed  by 
this  mode  of  proceeding— -that  is,  by  an  order 
of  seizure  and  sale  in  the  Circuit  Court  of  the 
United  States  held  in  Louisiana — ^we  have  no 
doubt.  But  the  question  here  is,  whether  juria- 
dietion  could  be  exercised  over  mortgaged 
property  whilst  it  was  in  a  course  ol  adminis- 
tration. That  no  jurisdiction  existed  in  the 
United  States  Circuit  Court  was  held  in  the 
case  before  us;  and  so  it  had  been  held  by  the 
Supreme  Court  of  Louisiana  in  previous  cases. 
But  in  1847  that  court  reviewed  its  previous  de- 
eisions,  in  the  case  of  Dupuy  v.  Bemiss.  In  the 
181*]  opinion  there  given,  *the  jurisdiction 
of  the  federal  court  held  in  Louisiana  is  so  ac- 
curately and  cogently  set  forth,  and  the  rela^ 
tive  powers  and  duties  of  the  State  and  federal 
indiciaries  are  so  justly  appreciated,  as  to  re- 
lieve us  from  all  further  anxiety  and  embar- 
rassment on  the  delicate  question  of  conflict 
arising  in  the  case  of  Collier  v.  Stanbrough  and 
again  in  this  cause.  It  was  held  in  the  case  of 
Dupuy  V.  Bemiss,  that,  where  a  lien  existed  on 
property  by  a  special  mortgage  before  the  debt- 
or's death,  and  the  property  passed  bv  death 
and  succession,  with  the  lien  attached,  into  the 
liands  of  a  curator,  and  was  in  the  course  of  ad- 
ministration in  the  Probate  Court,  the  Circuit 
Court  of  the  United  States  had  jurisdiction, 
notwithstanding,  to  proceed  against  the  prop- 
erty, and  to  enforce  the  creditor's  lien,  and  to 
decree  a  sale  of  the  property,  and  that  such 
sale  was  valid.  We  accord  to  this  adjudication 
our  decided  approbation;  but  take  occasion  to 
•ay,  that,  had  we  unfortunately  been  compelled 
to  decide  the  question  without  this  aid,  our 
Judgment  would  have  been,  that  the  decision 
of  the  Supreme  Court  of  Louisiana  in  the  cause 
under  consideration  was  erroneous.  Tt  was  also 
assumed  by  the  Supreme  Court  of  Louisiana, 
"that  no  explanation  was  given  how  the  notes 
secured  by  the  mortgage  got  into  Andrew  £r- 
win's  hands  in  Tennessee,  and  that  no  transfer 
of  the  mortgage  was  proved  to  have  be^n  made 
to  him;  without  which,  no  State  judge  could 
have  granted  an  order  of  seizure  and  sale  with- 
out a  violation  of  law."  We  hold  that  where- 
ever  a  judgment  is  given  by  a  court  having  ju- 
risdiction of  the  parties  and  of  the  subject 
matter,  the  exercise  of  jurisdiction  warrants  the 
presumption,  in  favor  of  a  purchaser,  that  the 
facts  which  were  necessary  to  be  proved  to  con- 
fer jurisdiction  were  proved.  It  was  so  held 
by  this  court  in  the  case  of  Grignon's  Lessee  ▼. 
Astor,  2  How.  310,  and  to  the  principles  thers 
laid  down  we  refer  for  the  true  rule.  The  Cir- 
cuit Court  may  have  erred  in  granting  the  order 
of  seixure  and  sale,  but  this  does  not  affect  the 
purchaser^  titk» 
MM  Lk  edU 


The  Supreme  Ourt  of  Loulrfana  next  held, 
that  "it  IS  well  settled  in  our  jurisprudence, 
that,  in  forced  alienationa  of  property,  there 
must  be  a  reasonable  diligence  m,  and  compli- 
ance with,  the  forms  qf  the  law,  under  a  penal- 
ty of  nullity.  When  a  party  resorts  to  the 
summary  and  more  severe  remedies  allowed  by 
law,  he  is  then  held  to  a  stricter  compliance 
with  eveiy  legal  formality,  and  the  executory 
process  of  seixure  and  safe  may  be  considered 
as  one  of  severity.  It  is  obtained  ex  parte,  and 
all  the  proceedings  under  it  are  to  be  scrutin- 
ixed  closely.  It  necessarily  follows,  that,  if 
the  law  has  not  been  complied  with,  the  prop- 
erty is  not  transferred,  and  the  purchaser  ao- 
|uires  no  title."  This  was  the  doctrine  adopted 
by  *us  in  the  case  of  Collier  v.  Stan-  [*18;8 
brough,  and  is  no  more  open  to  question  in  the 
Circuit  Court  of  Louisiana  than  it  is  in  the 
State  courts  of  that  State ;  and  the  question  is, 
how  far  the  nuirshal  complied  with  the  legal 
formalities  in  conducting  the  seiaure  and  sale. 
He  was  bound  to  give  t£ee  days'  notice  to  the 
debtor  before  the  seizure,  if  he  resided  on  the 
spot,  and  if  he  did  not,  to  count  in  addition  a 
day  for  every  twenty  miles  between  the  reai- 
dence  of  the  debtor  and  the  residence  of  the 
judge  to  whom  the  petition  was  presented. 
Code  of  Practice,  735.  The  notice  was  given 
to  Hector  McNeill  on  the  29th  dav  of  May, 
1840,  requiring  him  to  pay  within  three  daysj 
the  property  was  seized  on  the  1st  day  of  June; 
the  advertisements  were  posted  up  on  the  4th 
of  June,  and  the  property  sold  on  the  6th  day 
of  July  following.  The  notice  was  given  in 
the  parish  of  Carroll,  about  four  hundred  miles 
from  New  Orleans,  where  the  judge  resided, 
so  that  more  than  twenty  days  less  than  the 
due  time  r^uired  by  law  was  allowed  to  the 
defendant,  Hector  McNeill,  to  appear  befors 
the  judge,  obtain  an  iniunction,  and  make  op- 
position to  the  proceeding  instituted  by  An- 
drew Erwin;  and  for  this  reason  the  sale 
would  be  void,  if  the  defendant,  McNeill,  had 
not  acted  in  Uie  matter.  But  the  marshal's  re- 
turns are  required  by  the  practice  in  Louisiana 
to  show  tiie  various  steps  in  the  proceedings, 
and  are  part  of  the  record  on  which  James  Er- 
win's  title  depends;  these  returns  show  that 
McNeill  was  served  with  process  on  the  spot 
where  the  property  was,  and  where  the  adver- 
tisements were  posted.  When  the  sale  came 
on,  the  marshal  returns,  that,  "bv  agreement 
of  the  plaintiff  and  defendant  in  the  suit,  that 
is,  Anarew  Erwin  and  Hector  McNeill,  the 
following  individuals  were  selected  as  apprais- 
ers, to  wit:  James  Brooks  was  selected  by  the 
Slaintiff,  and  Jesse  Couch  was  selected  by  the 
efendant;  who,  being  duly  sworn,  proceeded 
to  appraise  all  the  property  mentioned  in  the 
order  of  seizure  and  sale;  that  they  appraised 
the  negroes  and  the  land;  that  is,  each  slave 
separately,  and  the  land  separately."  Both 
land  and  slaves  being  immovable  property,  if 
two  thirds  of  the  appraised  value  had  not  been 
bid  at  the  sale,  a  second  was  necessary  by  the 
laws  of  Louisiana.  Code  of  Practice,  670, 
671,  etc.  And  bv  art.  676,  "Slaves  seized  mutt 
be  appraised,  either  by  the  head  or  by  families ; 
and  the  other  effects  must  be  appraised  with 
such  minuteness,  that  they  may  be  sold  together 
or  separately,  to  the  best  advantage  St  the 
debtor,  and  aa  h.e  ma  ^Sxwdur 


182 


Supixics  Ck>UBT  or  the  Uiiitkd  Staxis. 


1M» 


The  marshal's  deed  to  James  Erwin  recites 
in  seneral  terms  all  the  necessary  steps  required 
to  oe  taken  previous  to  the  sale;  and,  after 
describing  in  detail  all  the  property,  the  deed 
says,  that  "the  marshal  proceeded  to  cry  the 
183*]  aforesaid  land  and  *ne^oes  to  go  to- 
gether, at  the  request  of  the  defendant.  Hec- 
tor McNeill ;  and  that  James  Erwin  became  the 
Eurchaser,  for  the  sum  of  sixteen  thousand  dol- 
irs;  being  more  than  two  thirds  the  appraised 
value  of  the  land  and  negroes."  The  general 
principle  as  respects  third  persons  is,  that 
where  one  having  title  stands  by  and  know- 
ingly permits  another  to  purchase  and  expend 
money  on  land,  under  the  erroneous  impres- 
sion that  he  is  acquiring  a  good  title,  and  the 
one  who  stands  by  does  not  make  his  title 
known,  he  shall  not  afterwards  be  allowed  to 
set  it  up  against  the  purchaser.  We  under- 
stand the  decisions  in  Louisiana,  to  conform  to 
this  principle,  and  that  it  is  applicable  there  in 
eases  of  execution  sales;  and,  as  lands  and 
slaves  stand  on  the  same  footing  in  Louisiana, 
the  rule  applies  equally  to  both. 

Testing  tne  sale  by  this  principle,  how  does 
it  stand?  The  purchaser  saw  the  debtor  and 
the  marshal  select  the  appraisers,  and  saw  the 
appraised  value,  so  that  bidders  could  rege- 
late their  bids  by  it;  he  heard  the  debtor  order 
the  marshal  to  sell  the  plantation  and  slaves 
together,  and  they  were  so  sold.  Nor  did  the 
debtor  make  any  objection  to  the  sale,  but  by 
his  acts  and  presence  sanctioned  it;  and  there- 
fore it  cannot  be  impeached  because  formal 
steps  were  not  strictly  complied  with. 

In  our  opinion,  the  order  of  seizure  and 
sale,  and  the  steps  taken  in  its  execution,  were 
such  as  to  support  the  sale  adjudicated  to 
James  Erwin  by  the  marshal;  but  we  only  ad- 
judge the  force  and  effect  of  the  legal  proceed- 
ing. As  to  any  other  questions  involved  in 
the  cause  (if  there  be  any),  this  court  has  no 
jurisdiction,  and  consequently  leaves  them  with 
the  State  courts. 

At  October  Term,  1843,  the  curator,  Lowry, 
had  judgment,  but  the  court  below  ordered, 
^Uiat  no  writ  of  possession  issue  in  this  case 
to  put  the  plain tifT  in  possession  of  the  planta- 
tion and  slaves  until  he  pay  the  defendant,  or 
deposit  in  the  hands  of  the  sheriff  of  the  parish 
to  the  credit  of  the  defendant,  $436.55  with  in- 
terest thereon,  at  the  rate  of  five  per  cent,  per 
annum,  from  the  18th  day  of  March  in  the 
year  1843,  until  the  day  of  payment  or  de- 
posit." 

In  August,  1844,  Lowry  paid  over  the  money 
to  the  sheriff  of  the  parish  of  Madison;  and 
the  sheriff  paid  it  over  to  Erwin  in  November, 
1844.  The  writ  of  error  was  sued  out  in 
May,  1845;  and  there  accompanied  the  record 
an  assignment  of  errors.  The  defendant  in 
error  now  comes  forward,  and  asks  to  have  the 
writ  of  error  dismissed  on  production  of  a 
copy  of  Erwin's  receipt  to  the  sheriff,  on  the 
ground  that,  by  receiving  the  money,  Erwin 
released  the  errors  complained  of. 

In  the  first  place,  we  tnink  the  motion  comes 
184*]too  late  to  be  *heard;  but  that  if  it  could 
be  heard,  it  is  no  bar.  The  proceeding  was  of 
a  mixed  character,  partaking  more  of  the  na- 
ture  of  a  proceeding  in  equity  than  one  at  law; 
Mnd  although  it  can  only  come  here  by  writ  of 
erivr,  jret  thi»  does  not  eliaDse  its  cbaTactei, 


A  writ  of  error  in  equity  proceedings  ia  not 
peculiar.  The  twenty -second  section  of  the 
Judiciary  Act  of  1780  gave  a  writ  of  error  in 
chancery  cases,  and  so  Uie  law  continued  untit, 
1803.  Ch.  40.  And  we  take  the  rule  to  be, 
that  although  a  decree  in  equity  is  fully  exe- 
cuted, at  the  instance  of  the  successful  party, 
he  cannot  complain  of  his  own  voluntary  acts, 
if  he  does  perform  a  condition  imposed  upon 
him  before  he  can  have  the  fruits  of  the  de- 
cree, although  the  other  party  drives  a  benefit 
from  such  performance.  If  it  was  otherwise, 
a  writ  of  error  in  such  a  cas«  as  the  present,  or 
an  appeal  in  equity,  might  be  defeated  after 
the  writ  of  error  or  appeal  was  sued  out,  where 
there  was  no  supersedeas;  and  here  there  was 
none. 

Five  years  is  the  time  allowed  for  prosecut- 
ing appeals  to  and  writs  of  error  out  of  this 
court,  and  in  many  cases  decrees  and  judgments 
are  executed  before  any  step  is  taken  to  bring 
the  case  here;  yet  in  no  instance  within  our 
knowledge  has  an  appeal  or  writ  of  error  been 
dismissed  on  the  assumption  that  a  release  of 
errors  was  implied  from  the  fact  that  momej  or 
property  had  changed  hands  by  force  of  the 
judgnient  or  decree.  If  the  jud^ent  ia  re- 
versed, it  is  the  duty  of  the  inferior  court,  on 
the  cause  being  remanded,  to  restore  the  parties 
to  their  rights. 

For  the  reasons  above  stated,  we  order  the 
judgment  of  the  Supreme  Court  of  Louisiana  to 
be  reversed. 

Mr.  Justice  Wasme  and  Mr.  Justice  Daniel 
dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
for  the  Western  District  of  Louisiana,  and  was 
argued  by  counsel;  on  consideration  whereof,  it 
is  now  here  ordered  and  adjud^d  by  this  court, 
that  the  judgment  of  the  said  Supreme  Court 
in  this  cause  be,  and  the  same  is  hereby  re- 
versed, with  costs;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Su- 
preme Court,  with  directions  to  proceed  there- 
in in  conformity  to  the  opinion  of  this  court 


•THE   UNITED   STATES,   Complain- 
ants, 

V. 

THE  CITY  OF  CHICAGO. 
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Sale  of  land  reversed  for  U.  S.  fort  in  Cliicago— 
power  of  city  to  open  streets  on — jurisdiction 
of  this  court  upon  division  of  opinion  of 
circuit  court  judges  on  appeal  to  their  discre- 
tion. 

Although  the  motion  under  argument  in  the  C1p> 
cult  Court  was  oddressed  to  its  discretion,  vet  if 
the  questions  which  arose  and  upon  which  ths 
judges  differed  Involved  the  right  of  the  matter, 
this  court  will  entertain  those  questions. 

So.  also,  where  the  questions  are  several  in  nnm 
ber,  and  so  material  as  to  decide  the  whole  casi^ 
this  court  will  not  dismiss  them,  provided  they  ap 
pear  to  have  arisen  ot  one  time,  at  one  stage  of  the 
cause,    and   to   have    involved    little    bejond    one 
point. 

\     Ivotr.. — DcQnltcness  of  question  to  be   certified. 
*  &«a  ao\a  \ft  ^V  \Jl.k.  ^i*  _ 
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The  corporate  poweni  of  the  city  of  Chicago  have 

)  right  to  open  ttreeti  through  property  belone- 

Inff  to  the  United  States,  adjacent  to  the  dty,  al- 
though the  cround  had  been  laid  oat  in  lota  and 
•trnta  by  tne  goTemment. 

Their  right  waa  limited  to  that  part  which,  by  a 
•ale  of  the  gOTemment,  had  become  priTate  prop- 

The  fact  that  atrceta  had  been  laid  out  by  an 
agent  of  the  goTemment,  did  not  amount  to  a  dedi- 
cation of  them  to  public  use,  so  aa  to  Test  the  con- 
trol over  them  in  the  city. 

The  United  States,  having  been  the  proprietor  of 
all  the  Innd  and  reserved  a  part  for  military  pur- 
poaea,  hold  this  part  by  a  difrerent  title  than  where 
land  la  purchased  by  them  in  a  State. 


ut 


1'^HIS  case  came  up  on  a  certificate  of  divi- 
Bion  in  opinion  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois. 

In  1839,  soon  after  the  decision  of  the  Su- 
preme Court  in  Wilcox  v.  Jackaon,  13  Pet. 
498,  deciding  that  southwest  fractional  quar- 
ter-ieotion  ten,  township  thirty-nine  north, 
range  fourteen  east,  in  tne  Chicago  land  dis- 
trict, having  been  selected  and  used  for  mili- 
tary purposes,  was  not  subject  to  pre-emption, 
the  Secretary  of  War,  in  virtue  of  the  authority 
vested  in  him,  directed  the  sale  of  a  portion 
thereof. 

The  act  under  which  the  Secretary  of  War 
derived  this  authority  is  the  Act  of  the  3d  of 
lAarch,  1819,  entitled  "An  Act  authorizing  the 
sale  of  certain  military  sites/'  which  enacts, 
^hat  the  Secretary  of  War  be,  and  he  is  here- 
by authorized,  under  the  direction  of  the  Presi- 
dent of  the  United  States,  to  cause  to  he  sold 
audi  military  sites,  belonging  to  the  United 
States,  as  may  have  been  found,  or  become, 
useless  for  military  purposes.  And  the  Secre- 
tary of  War  is  hereby  authorized,  on  the  pay- 
ment of  the  consideration  agreed  for  into  the 
tieasurv  of  the  United  States,  to  make,  execute, 
and  deliver  all  needful  instruments  conveying 
and  transferring  the  same  in  fee;  and  the  juris- 
diction which  had  been  specially  ceded  for 
military  purposes  to  the  United  States  by  a 
State  over  such  site  or  sites  shall  thereafter 


Mr.  Birchard,  then  Solicitor  of  the  Treasury, 
appointed  by  the  Secretary  of  War  to  make 
the  sale,  and  to  cause  the  land  to  be  surveyed 
and  platted,  as  an  addition  to  Chicago.  A  plat 
waa  accordingly  made,  dividing  the  land  into 
blocks  and  lots,  with  intersecting  streets.  This 
18<*]  plat,  together  with  a  description  *of 
the  same,  was  recorded  in  the  office  of  the  re- 
eorder  of  Cook  County,  under  the  title  of 
"Fort  Dearborn  addition  to  Chicago." 

By  this  plat,  several  streets  then  existing  in 
Chicago  were  prolonged,  and  laid  out  through 
all  the  property  which  belonged  to  the  govern- 
ment. Ix)ts  were  also  laid  off  upon  both  sides 
of  the  projected  streets.  But  a  portion  of  the 
property  was  expressly  reserved  trom  sale,  and 
marked  by  dotted  lines  lettered  "Line  of  reser- 
vation.' Within  the  reserved  line,  there  were 
many  public  buildings  belonging  to  the  United 
States. 

On  the  11th  of  April,  1846,  the  following 
proceedings  were  had  by  the  Common  CouncU 
of  the  city  of  Chicago: 

"Alderman  Ogden,  from  committee  on  the 
Judiciary,  reported  in  favor  of  the  petition  of 
B.  Bowen  and  others,  for  the  removal  of  ob- 
•tmotionfl  at  the  north  end  of  Michiffan  Avenue. 
Reeaived  and  laid  on  the  tahla.  And. 
U  Is. 


On  motion  of  Alderman  Scammon,  it  was 
ordered  that  the  street  commissioner  be  directed 
forthwith  to  open  the  street  (Michigan  Ave- 
nue), and  remove  the  obstructions  therefrom; 
and  that  the  city  attorney  be  directed  to  prose- 
cute all  persons  offering  any  resistance  to  the 
street  commissioner  whilst  opening  said  street." 

The  city  of  Chicago  was  mcorporated  by  an 
act  of  the  Legislature  of  Illinois  of  the  4th  of 
March,  1837.  See  Session  Laws,  1836-37,  p. 
50.  By  the  first  secUon  it  is  enacted,  "That 
the  district  of  countir  in  the  County  of  Cook, 
in  the  State  aforesaid,  known  as  the  east  half 
of  the  southeast  quarter  of  section  thirty-three, 
in  township  forty,  etc, and  fractional  sec- 
tion ten,  excepting  the  southwest  fractional 
quarter  of  section  ten,  occupied  as  a  military 
post,  until  the  same  shall  become  private  prop- 
erty, etc., in  township  thirty-nine  north, 

range  number  fourteen  east,  on  the  third  princi- 
pal meridian,  in  the  State  aforesaid,  shall  here- 
after be  known  by  the  name  of  the  city  of 
Chicago." 

The  inhabitants  afe  incorporated  by  the  name 
of  the  cit^  of  Chicago,  ana  the  corporation  is 
authorized  to  take,  hold,  purchase,  and  convey 
such  real  and  personal  estate  as  the  purposes  of 
the  corporation  may  require. 

The  twenty-fourth  section  prescribes  the  du- 
ties of  the  street  commissioner — ^"to  superin- 
tend the  making  of  all  public  improvements 
ordered  by  the  Common  Council,  and  to  make 
contracts  for  the  work  and  materials  which 
may  be  necessary  for  the  same,  and  shall  be  the 
executive  officer  to  carry  into  effect  the  ordi- 
nances of  the  Conunon  Council  relative  there- 
to," etc. 

The  powers  of  the  Common  Council  over 
streets  are  conferred  by  the  thirty-seventh,  thir- 
ty-eighth, fortieth,  and  forty-third  •sec-[*187 
tions.  The  thirty-seventh  enacts,  that  "the  said 
Common  Council  shall  have  the  exclusive  power 
to  regulate,  repair,  amend,  and  clear  the  streets 
and  alleys  of  said  city,  bridges,  side  and  cross 
walks,  and  of  opening  said  streets,  and  of  put- 
ting drains  and  sewers  therein,  and  to  prevent 
the  encimibering  of  the  same  in  any  manner, 
and  to  protect  the  same  from  encroachments 
and  injury,"  etc 

The  thirty-eighth  enacts,  that  "the  Common 
Council  shall  have  power  to  lay  out,  make,  and 
assess  streets,  alleys,  lanes,  highways,  in  the 
said  city,  and  make  wharves  and  slips  at  the 
end  of  streets  on  property  belonging  to  said 
city,  and  to  alter,  widen,  contract,  straighten, 
and  discontinue  the  same;  but  no  building  ex- 
ceeding the  value  of  one  thousand  five  hundred 
dollars  shall  be  removed  in  whole  or  in  part 
without  the  consent  of  the  owner.  They  shall 
cause  all  streets,  alleys,  lanes,  or  highways  laid 
out  by  them  to  be  survejred,  described,  and  re- 
corded in  a  book  to  be  kept  by  the  derk,  and 
the  same,  when  opened  and  made,  shall  be  pub- 
lic highways."  The  remainder  of  the  section 
prescribes  the  manner  in  which  the  damages 
shall  be  assessed  to  the  owners  of  land  taken. 

The  fortieth  enacts,  that  "the  Common 
Council  shall  have  power  to  cause  any  street, 
alley,  lane,  or  highway  in  said  cily  to  be 
graded,  leveled,  paved,  repaired,  macadamized, 
or  graveled,"  etc 

ibid  the  forty-third  enacts,  that  "the  land 
required  to  be  takea  lor  tha  makii^^  ^\f«&&ai|^ 
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or  widening  of  any  street,  alley,  lane,  or  high- 
way, shall  not  be  so  taken  and  appropriated 
until  the  damages  assessed  therefor  shall  be 
paid  or  tendered  to  the  owner  or  his  agent." 

A  few  days  after  the  passage  of  the  ordi- 
nance by  the  Ck>mmon  Council,  directing  the 
street  oonunissionert  to  open  Michigan  Avenue, 
the  United  States  filed  their  bill  of  complaint  in 
the  Circuit  Court,  settinff  their  case  fully  forth, 
and  prayinff  for  a  writ  of  injunction  against  the 
eity  of  Chicaco,  its  officers,  agents,  servants, 
eounselors,  and  solicitors,  to  restrain  them  from 
entering  upon  the  unsold  and  reserved  portion 
of  the  southwest  fractional  auarter-section  ten 
aforesaid,  embraced  within  the  dotted  lines  of 
the  small  map,  marked  "Line  of  reservation," 
for  the  purpose  of  opening  "Michigan  Avenue," 
or  the  other  proposed  streets,  or  mm  commit^ 
ting  any  waste  or  spoil  upon  said  land,  build- 
ings, or  inclosures. 

The  district  judge  granted  the  injunction, 
and  on  hearing  a  motion  for  its  continuance  in 
the  Circuit  Court,  the  opinions  of  the  judges 
were  opposed  upon  the  following  points: 

1st.  Whether  the  corporate  powers  of  the 
eity  of  Chicago  have  a  right  to  open  the  streets 
thn>ugh  that  part  of  the  ground  laid  out  in  lots 
and  streets,  but  not  sold  by  the  government. 
188*]  *2d.  Whether  the  corporate  powers 
of  the  city  are  not  limited  to  that  part  of  the 
plat  which,  by  sale  of  the  government,  has  be- 
come private  property. 

3d.  Whether  the  streets  laid  out  and  dedi- 
cated to  public  use  by  Birchard  were  not,  by 
his  surveying  the  land  into  lots  and  streets, 
making  and  recording  a  map  or  plat  thereof, 
did  not  convey  the  legal  estate  in  the  streets  to 
the  city  of  Chicago,  and  thereby  made  the 
ground  embraced  by  said  streets  "private  prop- 
erty," so  as  to  authorize  said  city  of  Chicago  to 
keep  said  streets  open. 

The  cause  was  argued  by  Mr.  Toucej  (Attor- 
ney-General) on  behalf  of  the  United  States,  no 
oounsel  appearing  for  the  city  of  Chica^. 

Mr.  Toucey  presented  the  following  points: 

1st.  The  city  of  Chicago  has  no  jurisdiction 
within  Fort  Dearborn. 

2d.  There  was  no  dedication  of  any  street 
within  the  fort. 

dd.  The  fort  being  reserved,  there  was  no 
power  to  dedicate  a  street  within  it. 

4th.  The  State  of  Illinois  has  no  power  to  re- 
move the  buildings  of  the  United  States  within 
the  fort,  or  to  make  a  highway  there. 

I.  The  city  has  no  jurisdiction  within  the 
fort.  The  part  sold  became  private  property. 
The  lots  were  sold  by  their  numbers,  and  were. 
In  fact,  bounded  on  the  streets.  The  title  passed 
to  the  centre  of  the  streets,  subject  to  the  ease- 
ment. The  adjoining  proprietors  own  to  the 
centre,  subject  to  the  way,  as  if  it  had  been  laid 
out  by  public  authority.  This  is  the  legal  pre- 
anmption,  liable  to  be  rebutted.  English  au- 
thorities: Qoodtitle  ▼.  Alker,  1  Burr.  143; 
Pring  V.  Pearsey,  7  Bam.  &  Cress.  306 ;  Stevens 
V.  Whistler,  II  East,  61;  Cook  v.  Green,  11 
Price,  136.  Maine:  Howard  v.  Hutchinson,  1 
Fairfield,  335.  New  Hampshire:  Makepeace  v. 
Worden,  1  N.  Hamp.  R.  16.  Massachusetts: 
United  States  v.  Harris,  1  Sumner,  21 ;  AdAms 
r.  EmerBOJi,  6  Pick.  67.  Connecticut:  Peck  v. 
SmJtb,  1  Conn.  K  103;  Watroos  v.  Southworth, 


V.  Van  Brundt,  2  Johns.  867;  Gedney  ▼.  Earl, 
12  Wend.  08 ;  Willoughby  v.  Jencks,  20  lb.  98. 
Virginia:  Boiling  v.  Mayor,  3  Rand.  688. 
South  Carolina:  Witler  v.  Harvey,  1  McCoidt 
67. 

When  the  highway  is  dedicated,  the  title  of 
the  land  remains  in  him  who  dedicates,  and  will 
pass  to  his  grantee.  The  public  take  an  ease- 
ment only.  Lade  v.  Shepherd,  2  Str.  1044; 
Cincinnati  v.  White,  6  Pet.  437;  Barclay  v. 
Howeirs  Lessee,  *Ib.  613;  Hobbs  v.  [*189 
Lowell,  19  Pick.  408,  Shaw,  C.  J.;  Pearsall  y. 
Post,  20  Wend.  126,  131,  132,  Cowen,  J. 

The  jurisdiction  of  the  city  extends  as  far  aa 
the  line  of  private  property,  which  is  the  line  of 
reservation  on  the  plat,  the  present  boundary 
line  of  the  fort.  It  has  none  beyond.  See  the 
act  incorporating  the  city  of  Chicago,  Illinois 
Session  Laws,  1836-37,  p.  60.  The  streets 
outside  the  fort  were  effectually  dedicated  when 
the  lands  were  sold,  the  streets  opened,  accepted 
by  the  public,  and  used  as  public  streets. 
Cincinnati  v.  White,  6  Pet.  431;  Barclay  v. 
Howell's  Lessee,  lb.  408 ;  New  Orleans  v.  United 
States,  10  Pet  662. 

II.  There  was  no  dedicatien  of  anv  street 
within  the  fort.  The  present  fort  is  the  part 
not  sold.  It  was  expressly  reserved  by  the 
United  States  when  the  sales  commenced.  The 
whole  interest  is  in  the  United  States.  The  pro- 
posed streets  within  the  fort  or  line  of  reserva- 
tion have  not  been  opened,  nor  dedicated,  nor 
lots  sold  on  them.  They  are  covered  in  part  by 
the  necessary  buildings  of  the  fort.  The  United 
States  own  them,  and  the  land  on  both  sides; 
and  the  Executive  Department  retain^  to  the 
line  of  reservation  for  the  purposes  of  the  gov- 
ernment, before  any  of  the  land  beyond  that 
line  had  been  disposed  of.  The  first  act  of 
dedication  or  disposition  had  not  taken  place. 
The  map  recorded,  without  any  other  act  done, 
would  be  immaterial.  If  the  sale  had  been  en- 
tirely countermanded,  the  recorded  survey 
would  have  been  a  dead  letter;  it  is  so  now 
within  the  line  where  they  were  countermanded. 
or  not  authorized.  The  plan  of  Birchard  was 
disallowed  to  the  extent  of  the  present  fori. 
That  order  was  effective,  and  is  to  be  taken  aa 
the  order  of  the  President.  A  dedication  is 
founded  upon  user.  Dedication  is  the  act  of 
^ving  up  land  to  the  public.  It  must  be  en- 
joyed in  pursuance  of  the  gift.  An  enjoyment 
for  a  less  period  than  that  described  by  the  stat* 
ute  of  limitations  may  suffice,  if  accompanied 
bv  other  decisive  acts.  Maps,  plans,  declara- 
tions, are  evidence.  Dedication  is  applicable 
only  to  the  creation  of  public  rights.  Private 
rights  are  measured  by  the  grant.  Mercer 
Street,  4  Cow.   642. 

III.  The  fort  being  reserved  there  was  no 
power  to  dedicate  a  street  within  it.  This  was 
a  military  post,  and  under  the  control  of  the 
War  Department.  By  the  Act  of  Congress  of 
the  3d  of  March,  1819  (3  Statutes  at  Large, 
620),  the  secretary  had  power  to  sell  a  military 
site,  become  useless  for  military  purposes,  and 
give  a  deed  in  fee.  But  the  act  does  not  au- 
thorize the  secretary  to  lay  a  road  through  a 
fort  reserved  from  sale.  It  does  not  authorize 
him  to  encumber  it,  when  retained  aa  useful 
for  military  purposes,  or  to  divert  it  from  those 
purposes.    It  must  be  condenmed  as  useless  for 
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Qpon  that  responsibility  the  site  is  retained,  and 
not  sold,  there  can  be  no  conveyance.  None  is 
authorized.  But  if  that  were  otherwise,  before 
any  sale  he  ordered  the  fort,  block-house, 
powder  magazine,  mess  hall,  shops,  and  other 
neoess&ry  buildings,  with  the  land  where  they 
stood  to  be  reserved.  The  subordinate  had  no 
authority  to  come  with  his  sales  within  the  line 
of  reservation.  It  is  to  be  presumed  that  he 
eonformed  to  his  instructions,  in  the  absence  of 
proof  to  the  contrary.  It  is,  indeed,  admitted 
that  the  fort  was  reserved  from  sale  to  the  line 
of  reservation. 

IV.  The  State  of  Illinois  has  no  power  to 
remove  the  buildings  of  the  United  States  with- 
in the  fort,  or  to  make  a  highway  there.  The 
site  of  Fort  Dearborn,  in  the  judgment  of  the 
Executive,  is  wanted  as  a  military  post.  The 
reservation  is  conclusive  on  this  point.  If  pri- 
vate property,  it  could  be  taken  under  the  Con- 
stitution, upon  making  compensation,  and  ap- 
plied to  this  use.  But  the  United  States  al- 
ready own  the  land,  and  have  applied  it  to  this 
use.  The  road  having  never  been  opened,  the 
8tate  cannot  now  condemn  the  land  to  any  other 

Sublic  use  than  that  to  which  it  is  applied  by 
tie  government,  thereby  causing  an  interference 
or  collision.  A  State  cannot  open  a  convenient 
highway  through  a  powder  magazine,  or  into 
the  intrenchments  of  a  fort,  which  exist  by 
order  of  a  government  supreme  within  its 
sphere. 

If,  then,  the  city  has  no  jurisdiction  within 
the  limits  of  Fort  Dearborn;  or  if  this  street 
was  never  dedicated  to  the  public  by  the  Secre- 
tanr  of  War,  or  his  subordinate;  or  if  neither 
haci  authority  to  dedicate  it;  or  if  the  State  of 
Illinois  lias  no  authority  to  open  a  road  in  this 
Jort  in  either  case,  the  injunction  must  be  sus- 
tained, to  restrain  the  city  from  demolishing  the 
buildings  of  the  fort  to  open  a  road  there;  and 
corresponding  answers  must  be  given  to  the 
questions  submitted  by  the  court  below. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  cause  comen  before  us  on  a  certificate  of 
A  division  of  opinion  between  the  judges  of  the 
Circuit  Court  in  the  District  of  Illinois. 

A  prelim inarjr  question  has  arisen  as  to  ovr 
Jurisdiction,  which  first  deserves  attention. 

The  proceedings  in  the  court  below  were  a 
bill,  filed  on  the  19th  of  April,  1845,  by  the 
United  States  against  the  city  of  Chicago,  to  ob- 
tain an  injunction  not  to  lay  out  certain  streets 
through  land  belonging  to  the  United  States, 
which  the  city  was  preparing  to  open. 
191*]  *Before  the  return  day  a  temporary 
Injunction  was  issued,  and  when  the  term  ar- 
rived, a  motion  was  made  to  continue  that  in- 
junction till  the  merits  of  the  bill  were  decided. 
No  answer  had  been  put  in  to  the  merits,  but  a 
hearing  was  had  on  affidavits  as  to  the  motion, 
and  in  that  hearing  the  division  of  opinion  oc- 
curred which  is  now  before  us. 

Two  leading  objections  have  been  suggested 
to  our  jurisdiction  over  the  matter.  One  is, 
that  the  division  arose,  not  in  a  hearing  of  the 
merits,  but  of  a  preliminary  motion,  resting  in 
the  discretion  of  the  court;  and  the  other  is, 
that  several  questions  are  certified,  covering 
the  whole  case  rather  than  a  sfngle  point. 

In  respect  to  the  first  objection,  we  do  not 
propose  to  dseids  whsthtr  m  gnnUci  a  prs- 


limlnary  and  temporary  injunction  is  a  matter 
of  discretion  merely,  rather  than  of  right.  Be- 
cause, whichever  it  may  be,  the  questions  of 
division  presented  here  are  not  those  on  mat- 
ters of  mere  discretion  in  the  court  below,  but 
involve  the  right  of  the  United  States  in  the 
land  proposed  to  be  laid  out  as  a  street  by  the 
city.  The  adjudged  cases,  where  a  certificate  luu 
not  been  sustained  on  account  of  some  discre- 
tion connected  with  the  subject,  are  chielty 
those  where  the  question  presented  involved 
merely  a  matter  of  discretion,  rather  than 
arising  in  the  consideration  of  a  motion  or 
point,  which  was  one  of  discretion.  Smith  ▼. 
Vaughan,  10  Peters,  366;  Packer  ▼.  Kixon,  10 
Peters,  411.  It  must  be  obvious,  that,  in  decid- 
ing a  matter  of  discretion,  a  point  may  arise 
which  is  one  of  right,  and  very  material.  Other 
cases  not  sustains!  were  decided  on  the  ground 
that  they  occurred  after  the  merits  of  the  cause 
were  decided,  and  in  proceedings  subsequent 
thereto,  whether  discretionary  or  not.  Bank  of 
United  States  v.  Green,  6  Peters,  28;  United 
States  V.  Daniel,  6  Wheat.  648;  Devereaux  T. 
Marr,  12  Wheat.  212;  6  Cranch,  11,  187;  4 
Wash.  C.  C.  333.  The  act  of  Congress  seems  to 
reach  only  matter  arising  in  the  progress  of  the 
cause,  and  not  afterwards,  because  the  proviso 
is,  '*that  nothing  herein  contained  shall  prevent 
the  cause  from  proceeding,"  etc.  and  hence  im- 
plies it  must  be  in  the  progress  of  the  cause. 
See  Act  of  Congress,  April  29th,  1802,  2  Stat, 
at  Large,  160,  160;  6  Wheat  648.  But  the 
present  question,  occurring  before  a  final  de- 
cision, comes  expressly  within  the  words  of 
the  law — ^"that  whenever  any  question  shall 
occur  before  a  circuit  court,  upon  which  the 
opinions  of  the  judges  shall  be  opposed,  the 
point"  of  disagreement  shall  be  certified,  etc. 
2  Stat,  at  Large,  159.  And  this  prorision, 
manifestly,  is  broad  enough  to  cover  any  ma* 
terial  question  of  right  thus  arising,  whether 
the  subject  on  hearing  was  one  of  discretion  or 
of  right. 

*The  second  ground  of  objection,  [*19S 
that  these  questions  are  several  in  number, 
and  so  material  as  to  decide  the  whole  cause, 
might  prevail,  if  they  had  not  arisen  at  one 
time,  at  one  stage  in  the  cause,  and  involved 
little  beyond  one  point.  Because,  if  they  are 
several  in  number  and  apply  to  different  stages 
of  the  trial,  and  relate  to  independent  points, 
they  are  generally  not  proper.  United  States 
V.  Bally,  §  Peters,  267;  Nesmith  v.  Sheldon,  6 
How.  43 ;  White  v.  Turk,  12  Peters,  238 ;  Unit- 
ed States  V.  Stone,  14  Peters,  524;  Saunders  t* 
Gould,  4  Peters,  392;  Grant  v.  Raymond,  6 
Peters,  218. 

That  these  three  questions  require  an  opinion 
virtually  on  only  one  point,  namely,  the  right 
of  the  United  States  to  the  place  proposed  to 
be  opened  as  a  street,  is  manifest,  when  we  tee 
that  the  decision  of  this  one  way  disposes  of 
them  all,  and  of  the  whole  ease.  And  the 
principle  embraced  in  the  other  branch  of  this 
objection,  to  acting  on  several  points  which 
dispose  of  the  whole  case  is,  not  that  the  whole 
case  may  not  properly  be  disposed  of  by  our 
decision  on  what  is  certified,  but  that  the  de- 
cision must  in  substance  be,  not  on  several 
questions  arising  in  various  stages  of  the  cause, 
and  some  of  them  anticipated  and  presented, 
so  as  to  cover  the  whole  case.    Leland  ▼•  WU* 
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There  has  justly  been  a  leaning  in  this  court 
to  decline  jurisdiction  in  cases  of  decisions  be- 
low where  it  is  doubtful,  because  the  power 
vested  here  in  such  cases,  it  is  believed,  was 
meant  to  be  much  more  restricted  than  is  often 
practiced,  and  is  in  the  most  favorable  view 
rather  an  anomaly.  But  by  considering  ques- 
tions, if  certified  here,  only  when  real  divisions 
of  opinion  occur  on  them,  and  at  one  and  the 
same  time,  no  danger  exists  of  extending  this 
branch  of  our  jurisdiction  beyond  what  Con- 
gress intended.  On  the  contrary,  it  is  divis- 
ious  of  opinions  pro  forma,  and  from  courtesy 
to  counsel,  and  on  a  variety  of  points,  and  at 
times,  some  not  then  having  actually  arisen, 
but  l>eing  anticipated,  which  appear  to  tran- 
scend the  original  design  of  vesting  such  a 
power  here. 

We  have,  therefore,  for  several  years,  de- 
dined  to  consider  a  certificate  of  such  a  vari- 
ety of  points  so  arising.  See  cases  before  cited. 
And  although  an  indu&ence  has  sometimes  been 
given  to  certificates,  where,  in  important  cases, 
a  division  was  certified  pro  forma,  Jones  v. 
Van  Zandt,  6  How.  224,  yet  we  do  not  feel  jos- 
tified  in  repeating  it. 

To  proceed  to  a  consideration  of  the  prind- 
mil  matter  involved  in  these  questions.  It  will 
be  necessary  first  to  advert  briefly  to  some  of 
the  admitted  facts  in  the  case. 

The  United  States  became  the  owners  of 
the  land  occupied  by  Fort  Dearborn,  near 
Chicago,  in  the  State  of  Illinois,  under  the 
19S*J  *oriffinal  cession  of  the  Northwest 
Territory,  ft  was  occasionally  a  station  for 
troops  from  1804  to  1824,  when  the  whole  frac- 
tional quarter-section  on  which  the  fort  stood 
was  reserved  by  the  general  land  office  for  mili- 
tary purposes,  on  the  application  of  the  Secre- 
tary of  War.  See  Wilcox  v.  Jadcson,  13  Peters, 
602.  In  that  case,  which  is  better  Imown  as 
the  Beaubean  claim,  this  court  decided  that  this 
was  a  legal  appropriation  of  that  quarter-sec- 
tion of  land  to  a  public  purpose,  and  exempted 
it  from  the  rules  as  to  the  mass  of  public  lands 
and  their  usual  liabilities. 

From  that  time  till  A.  D.  1839  it  was  occa- 
sionally occupied  as  a  fort  by  the  United 
States,  and  a  light-house  was  erected  on  it  un- 
der the  authority  of  Congress,  when  the  Secre- 
tary of  W^ar,  Uiinking  that  a  portion  of  the 
same  might  be  sold  without  injuiy  to  the  public 
interests,  proceeded,  with  the  approbation  of 
the  President,  to  make  such  a  sak,  under  the 
Act  of  Congress  of  March  3d,  1819.  3  Stat  at 
Laige,  520. 

at  did  this  by  an  agent,  who  first  made  a 
nlan  of  the  whole  quarter-section,  calling  it 
^Fort  Dearborn  addition  to  Chica^,"  and  lay- 
ing it  down  in  lots,  without  exhibiting  on  it 
any  buildings  or  reservations.  But  he  did  not 
■dl  the  whole,  the  government  not  then  con- 
duding  to  part  with  the  fort,  or  land  and  build- 
ings mimediately  contiguous.  On  that  plan 
certain  streets  were  also  laid  down  running  in- 
to the  whole  quarter-section.  The  sales,  how- 
ever, being  made  of  only  the  lots  and  land  out- 
dde  of  what  was  reserved,  the  United  States 
allowed  the  proposed  streets  only  so  far  as  there 
laid  down  to  be  opened  by  the  city  of  Chicago, 
and  used  by  the  adjoining  owners,  in  oonform- 
*'l^  to  the  plan.  And  when  the  city  undertook 
Up  open  the  §treet»  vithin  the  Una  of  veaerra- 
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tion,  and  where  no  sales  of  land  had  been 
made,  and  where  opening  them  would  proatrate 
some  of  the  public  buildines,  and  materially 
injure  and  impair  the  public  uses  of  the  sta- 
tion, the  United  States  applied  for  tlie  in- 
junction before  named. 

On  the  motion  to  continue  the  temporary  in- 
junction till  the  bill  was  answered  and  heard, 
the  judges  being  opposed  in  opinion  on  the 
right  of  the  city  to  open  streets  on  the  public 
land  of  the  United  SUtes  situated  like  this,  the 
three  questions  certified  were  in  form: 

"1st.  Whether  the  corporate  powers  of  the 
city  of  Chicago  have  a  right  to  open  the  streets 
through  that  part  of  Uie  ground  laid  out  in  lots 
and  streets,  but  not  sold  by  the  government. 

"2d.  Whether  the  corporate  powers  of  the 
city  are  not  limited  to  that  part  of  the  plat 
which,  by  sale  of  the  government,  has  become 
private  property. 

*"3d«  Whether  the  streets  laid  out  [*194 
and  dedicated  to  public  use  by  Birchard  were 
not,  by  hia  surveying  the  land  into  lota  and 
streets,  making  and  recording  a  map  or  plat 
thereof,  did  not  convey  the  legal  estate  in  the 
streets  to  the  dty  of  Chicago,  and  thereby  made 
the  ground  embraced  by  said  streets  'private 
property,'  so  as  to  authorize  said  dty  of  Chi- 
cago to  keep  said  streets  open." 

But,  as  has  been  explained,  the  whole  of  them 
in  substance  depend  upon  the  extent  and  char- 
acter of  the  rights  of  the  United  States  in  the 
Elace  where  the  new  streets  were  proposed  to 
B  opened.  What,  then,  were  those  rights t 
1st.  The  place  was  where  the  title  of  the  gov- 
ernment had  never  been  parted  with,  after  the 
original  cession.  2d.  It  was  where  the  land 
had  been  appropriated  and  legally  set  apart  for 
a  special  public  use.  3d.  It  was  where  the 
opening  of  these  streets  would  essentially  im- 
pair, if  not  destroy,  that  public  use.  4th.  It 
was  where  streets  had  never  been  opened  and 
used,  or  actually  dedicated  in  that  way  to  pur- 
chasers of  land  there,  or  to  the  community  in 
that  neighborhood.  5th.  It  was  where  the  dij 
charter,  by  its  act  of  incorporation,  did  not  ex- 
tend, as  the  charter  expressly  excepted  from  its 
Ihnits  "the  southwest  fractional  quarter  of  see- 
tion  ten,  occupied  as  a  military  post,  till  the 
same  shall  become  private  property." 

Now,  though  this  court  possesses  a  strong  die 
position  to  sustain  the  rights  of  the  States, 
and  local  authorities  claiming  under  them, 
when  clearly  not  ceded,  or  when  clearly  re- 
served, yet  it  is  equally  our  duty  to  support  the 
general  government  in  the  exercise  of  all  whidi 
is  plainly  granted  to  it  and  is  necessat^  for  the 
efficient  discharge  of  the  great  powers  intrusted 
to  it  by  the  people  and  the  States.  The  erection 
of  forts  belongs  to  one  of  those  powers,  and  the 
building  and  employment  of  hght-housea  be* 
lonffs   to   another. 

Under  the  circumstances  of  this  case  just  re- 
dted,  then,  very  clear  facts  or  principles  must 
exist,  which  impair  the  rights  of  the  United 
States,  before  streets  can  be  opened  upon  their 
soil,  when  situated,  reserved,  and  used  as  thii 
is. 

It  is  not  questioned  that  land  within  a  State 
purchased  by  the  United  States  as  a  mere  pro- 
prietor, and  not  reserved  or  appropriated  to  any 
special  purpose,  may  be  liable  to  condemni^ 
Uon  lor  streets  or  high  way  s»  like  the  land  ol 
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otlier  proprietors,  under  tbe  rights  of  eminent 
domain. 

But  that  was  not  the  condition  of  this  quar- 
ter-section, being  a  part  of  the  land  originally 
ceded  to  the  United  States  as  the  Northwest 
Territory,  and  afterwards  specially  set  apart 
for  their  use  for  military  purposes.  Here  the 
opening  of  these  streets  would,  also,  injure,  if 
195*]  not  destroy,  the  great  objects  of  *the 
reser^'ation.  Nor  was  any  compensation  pro- 
posed or  made,  as  in  other  cases,  for  condemning 
this  land  and  damaging  the  buildings  thereon. 
It  seems,  too,  that,  though  land  purchased  with- 
in a  State  for  ordinary  purposes  by  the  general 
government  must  yield  to  the  local  public  de- 
mands, yet  land,  when  held  like  this,  at  first  by 
an  original  cession  to  that  government,  and 
afterwards  appropriated  for  a  specific  public  ob- 
ject, cannot  easily  be  shown  liable  to  be  taken 
away  for  an  ordinary  local  object,  though 
public,  and  especially  one  under  another  gov- 
ernment and  by  mere  implication.  United 
States  v.  Ames,   1   Wood.  &  M.  88. 

It  must  be  for  a  public  object,  clearly  supe- 
rior or  paramount,  or  to  which  preference  is 
expressly  given  by  law  or  the  Constitution,  in 
order  to  make  the  right  clear  to  seize  and  con- 
demn land  so  situated.  West  River  Bridge  t. 
Dix,  6  Howard,  543,  544,  and  cases  there  cited; 
4  Gill  &  Johns.  108,  150. 

But  the  correctness  of  this  proposition,  being 
open  to  some  debate,  is  not  lurther  explained, 
nor  is  it  decided  here,  because  not  necessary  to 
a   disposition  of  the  case. 

On  other  grounds,  the  idea  seems  entirely  un- 
tenable which  is  entertained  by  the  city  and 
presented  in  one  of  the  questions,  that,  because 
streets  had  been  laid  down  on  the  plan  by  the 
agent,  parts  of  which  extended  into  the  land 
not  sold,  those  parts  had,  bv  this  alone,  become 
dedicated  as  highways,  and  the  United  States 
had  become  estopped  to  object. 

Persons  who  looked  only  at  this  plan,  and 
did  not  know  that  all  of  the  quarter-section 
was  not  then  to  be  sold,  micht  be  misled  in 
their  opinion  or  expectation  now  far  some  of 
the  streets  might  extend.  And  if  becoming 
purchasers,  such  persons  might  have  given 
something  more,  under  an  impression  that  their 
lots  were  on  a  street  which  would  be  longer  and 
more  important. 

But  the  bill  avers  that  the  agent,  at  the  time 
of  the  sale,  gave  notice  that  the  lots  within  the 
line  of  rescn'ation  were  not  to  be  sold.  How, 
then,  could  a  right  to  open  streets  there,  pass, 
or  purchasers  be  misled?  The  streets  could  not 
pass  as  an  appurtenant  to  the  side  lots  there; 
because  they  were  not  sold.  Hie  streets  did 
not  pass  by  any  deed  of  them,  or  of  any  ease- 
ment or  ser\'itude  in  them,  as  none  was  made. 
There  had  been,  also,  no  condemnation  for  them 
for  public  ways. 

It  is  said,  however,  and  justly,  that  land  may 
be  dedicated  by  the  owner  to  hi^ways,  and 
without  deed  or  much  formality.  Thus,  if  one 
allows  hia  land  long  to  be  occupied  by  the 
public  as  a  highway,  such  a  dedication  may  be 
presumed.  McConnel  v.  The  Trustees  of  Lex- 
ington, 12  Wheat.  582.  So  if  the  actual  user 
has  not  been  long,  but  clearly  acquiesced  in. 
196^1  Jarvis  v.  *Dean,  3  Bingham,  447;  1 
Camp.  202;  City  of  Cincinnati  v.  White,  C  Pet. 
431.  So  if  one  makes  a  map  of  land  proposed 
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to  be  sold,  with  streets  contiguous,  and  for  the 
accommodation  of  side  owners,  and  sells  accord- 
ingly, it  may  generally  be  presumed  liiat  he 
thus  dedicates  the  land  contiguous  for  the 
streets.  See  Matter  of  Thirty-second  Street,  19 
Wend.  128;  Wyman  v.  Mayor  of  New  York,  11 
Wend.  486;  Lewis  Street,  2  Wend.  473;  8 
Wend.  85.  And  certainly  if  he  allows  them 
afterwards  to  be  so  occupied.    6  Pet.  431. 

But  here,  as  before  shown,  no  such  occupa^ 
tion  had  been  allowed  within  the  reserved  line, 
nor  any  such  sale  made  there  of  the  contiguous 
lots.  On  the  contrary,  all  the  streets  so  laid 
down  on  the  plan,  where  the  lots  contiguous 
were  sold,  have  been  allowed  to  be  opened 
without  opposition  by  the  United  States.  And 
it  is  entirely  unsupported  by  principle  or  prece- 
dent, that  an  agent,  merely  by  protracting  on 
the  plan  those  streets  into  the  reserved  line  and 
amidst  lands  not  sold,  nor  meant  then  to  be 
sold,  but  expressly  reserved,  could  deprive  the 
United  States  of  its  title  to  its  real  estate,  and 
to  its  important  public  works.  Nor,  under  such 
circumstances,  have  the  purchasers  of  land  else* 
where,  or  the  city,  any  equitable  ground  of  com* 
plaint,  that  the  streets,  thus  protracted  on  pi^ 
per  are  not  opened. 

Let  the  opinion  of  this  court,  then,  be  certi- 
fied in  conformity  to  these  views,  which  will 
be,  as  applied  to  the  questions  formally,  in  the 
negative  as  to  the  first  and  third,  and  in  the 
atlirmative  as  to  the  second. 

Mr.  Justice  Catron,  dissenting: 

On  a  bill  in  equity  being  presented  by  the 
United  States  to  the  district  judge,  he  granted 
an  injunction  against  the  city  of  Chicago,  to 
restrain  the  corporation  from  running  a  street 
through  the  public  property  attached  to  a  mili- 
tary-post within  the  corporate  limits.  By  the 
Act  of  Febniary  1st,  1807,  injunctions  granted 
by  district  judges  in  vacation  only  remain  in 
force  until  the  next  term  of  the  Circuit  Court. 
Accordingly,  at  the  next  term  a  motion  was 
made  to  continue  the  injunction  granted  by  the 
district  judge,  and  the  judges  were  opposed  in 
opinion  whether  an  injunction  should  or  should 
not  be  granted.  The  entire  matters  of  law  and 
fact  arising  on  the  face  of  the  bill,  and  on  affi* 
davits  and  documents  introduced  by  the  defend- 
ant to  resist  the  motion,  were  sent  up  to  this 
court,  covered  by  three  points,  on  lAiich  the 
judges  assume  to  have  been  opposed.  And  the 
motion  to  renew  the  injunction  is  presented 
to  us,  as  it  was  to  the  Circuit  Court.  And  the 
question  is.  Have  we  any  power  to  grant  the 
injunction?  B;^  the  Constitution,  *the  [*197 
judicial  power  is  vested  in  the  Supreme  Court, 
and  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  estsSlish.  In 
cases  affecting  public  ministers  and  consuls  of 
other  coimtries,  and  in  cases  where  States  are 
the  narties,  this  court  has  original  jurisdiction. 
In  all  other  cases,  the  Constitution  provides,  tiie 
Supreme  Court  shall  have  appellate  jurisdictioSt 
both  as  to  law  and  fact,  with  such  exeepUons 
and  under  such  regulations  as  the  Congress 
shall  make.  That  is  to  say,  with  such  ex- 
ceptions to  the  exercise  of  appellate  jurisdio- 
tion  as  Congress  shall  interpose;  as  that  no 
cause  shall  come  up,  unless  the  matter  in  con* 
troversy  exceeds  the  sum  or  value  of  two  thou- 
sand dollars  nor  shall  a  writ  of  error  lis  in  a 
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flrlmliuil  MUM,  nor  fTom  %  diitrict  oourt,  eta. 
Tlut  the  origin&l  jurisdictioii  of  the  Supreme 
Court  U  limited  to  the  two  classet  of  cases 
above  referred  to  wu  held  bj  thii  court  in  Mar- 
bury  y.  Madinii,  1  Crunch,  174.  Ii,  then,  the 
Enting  an  injunction  an  exerclM  of  original 
iidictionl  It  maf  be  done  out  of  court  by 
circuit  judge;  and  so  an  expired  injunction 
may  be  reaewM  at  any  time  by  him,  the  courts 
of  equity  being  alwayt  open  tor  such  purpose  by 
onr  present  rules.  This  bill  and  affldavits  are 
placed  before  us  as  they  were  before  the  Circuit 
Court,  and  for  the  tame  purpoee,  of  founding 
an  original  motion  on  them,  thereby  to  procure 
an  order  for  the  reatraining  writ  to  issue.  We 
4re  asked  to  take  an  origi^  incipient  step,  at 
the  court  below  was,  before  any  answer  is  filed, 
and  before  anything  could  be  adjudged  between 
the  parties  by  the  Circuit  Court,  so  as  to  bind 
their  rights. 

What  is  appellate  jurisdiction  In  the  toue 
of  the  Constitution!  Our  practice  under  the 
thirteenth  section  of  the  Judiciary  Act  of  17SB 
has  settled  the  meaning  of  the  tenn.  It  is  to 
re-examine,  and  to  reverse  or  afflim,  the  judg- 
ment, sentence,  order  or  decree  of  an  inferior 
eourtr— to  ^ast  on  that  which  has  been  adjudged. 
Here,  notlung  wai  adjudged  in  the  court  below. 

From  the  threatening  nature  of  this  prece- 
dent, it  is  deemed  improper  to  past  over  it  un- 
noticed, at  I  have  done  in  other  eases.  If  a 
division  can  be  certified  in  this  instance,  to 
there  may  be  in  every  other  where  an  Injunc- 
tion is  applied  for  in  open  oourt,  and  the 
edges  see  proper  to  send  »a  the  cause —  for  aa 
real  divisions,  they  hardly  exist  at  present. 
The  cases  are  sent  here  by  agreement  of  eoun- 
■el,  with  the  assent  of  the  Circuit  Court,  usu- 
^y  without  any  examination  below. 

I,  therefore,  am  of  opinion  that  we  have  no 
^risdiction,  and  that  the  matter  before  u^ 
shoald  be  diamissed. 

Order. 

Tbis  cause  came  on  to  be  heard  on  the  tran- 
198*]  script  of  the  record  'of  the  Circuit 
Court  of  the  United  Statei  for  the  District  of 
Illinois,  and  on  the  points  and  questions  on 
which  the  jud^  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certified  tc 
this  court  for  its  opinion,  agreeably  to  the  act 
of  Congress  in  such  case  made  and  provided, 
tnd  waa  argued  by  couniel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  Itt 
That  the  corporate  powers  of  the  city  of  Chi- 
cago  iiave  no  right  to  open  the  streets  through 
that  part  of  the  ground  laid  out  into  lota  and 
streets,  bat  not  sold  by  the  government.  2d. 
That  the  corporate  powers  of  the  city  are  limited 
to  that  part  of  the  plat  which,  by  sale  of  the 
fovemment.  has  become  private  property.  And 
Sd.  That  the  streets  laid  out  and  dedicated  tc 
public  uie  by  Bircbard,  by  his  surveying  th< 
land  into  lota  and  streets,  and  making  and  re- 
•ording  a  map  or  plat  thereof,  did  not  eon 
ley  the  legal  estate  in  the  streets  to  the  city  ol 
Chicago,  and  thereby  make  the  ground  em 
braced  by  said  streets  "private  property,"  s< 
M  to  authorize  said  city  ol  Chicago  to  keep  taic 
Whereupon,   it  is  now  here  or 
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Mortgage  sold  and  assigned  to  aa  to  giv*  C9p- 
cuit  Court  jurisdiction  in  suit  for  toreclosm* 
— when  decree  in  chancery  on  trial  of  validly 
of  mortgage  binds  parties  and  priviaa  in  Mo- 
tion of  ejectment. 

When  a  niDrtcagDi  i 
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.len  of  anotherBute  (or  the  pur- 
tbe  case  Into  the  Circuit  Court, 

nnlpr  to  dCTCtt  the  COD  ft  Ol  Ju- 

.1  tbe  utl^ee  a  knowl- 

9  and   Durpoie.     Till   tben  be 
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nest  be  eontldered 

If  tbe  ssdgnmeot  was  odI;  flctltloiis,  then  tbe 
mlt  wenld  In  (act  be  between  two  clUsens  ol  Uw 
nine  BtaCe,  over  wbleb  tbe  court  would  bare  no 
larlsdlctloD. 

The  guest  Ion  of  Jurisdiction,  In  such  a  ease, 
Iheald  bare  been  rsUed  bj  a  plea  In  abatement- 
(Jpon  the  tHal  of  the  merlu,  It  was  toe  late. 

A  former  suit  In  chancer;  between  the  original 
Mrtlet  to  tha  mortKSBe  Involflng  directi;  tbe  va- 
lidltr  of  that  Intlrument,  to  which  suit  a  bill  to 
terecloie  waa  dlimlHed,  upon  tbe  ground  that  Uis 
[uortgage  was  void,  was  good  evldeuee  In  an  eject- 
ment brought  bj  the  astlgnee,  claiming  to  rceorar 
tij  virtae  o(  tbe  aarot  mortgage.  Tbe  iDttmioent 
bad  been  declared  raid  b;  a  court  et  cotapetent 
Jurisdiction,  and  aelther  the  parUet  nor  Ihelt 
prlvlea  could  recover  upon  It. 

There  It  do  dlSertnce,  upoii  this  point,  between 
a  decree  Id  chancerj  and  a  verdict  at  law.  Either 
conttltutei  B  bar  to  I  future  action  upon  tbe  la- 
ttrument  declared  to  be  void.  Tbe  authorltlfa 
upon   tbit  point  examined. 

The  hlgbeat  court  or  tbe  State  of  At&bama  hav- 
ing decided  that  the  origlasl  mortgagee  (an  Incor- 
porated compsnv)  violated  Itt  charter  In  the  tran» 
action  which  led  to  the  Dortgage.  ihli  court  adopla 
Itt  construction  o(  a  statute  of  that  Slate. 

THE  Reporter  finds  the  following  ttatemrat 
of  tbe  cate,  prepared  by  Mr.  Justii^  Nel- 
son, and  prefixed  to  the  opinion  of  tbe  court; 
•This  is  a  writ  of  error  to  the  Circuit  I'ltt 
Court  of  the  United   SUtea  tor  the  Soutbera 
District  of  the  State  of  Alabama. 

The  plaintiff  below,  Kernochen,  a  citizen  of 
New    York,    brought   an   action    of    ejectment 

J, Inst  tbe  defendants  to  recover  the  poaseaaion 
eleven  hundred  and  sixty  acrea  of  land,  sit- 
uate in  that  State,  and  to  which  he  claimed 
title. 

On  the  trial  it  appeared  that  Archibald  K. 
Smith,  being  the  owner  in  tee  of  tbe  premlaea, 
executed  a  mortgage  of  the  same,  oa  the  Stb 
of  April,  1839,  to  the  Alabama  Life  Inauranee 
and  Trust  Companj",  a  corporation  duly  incor- 

K rated  by  the  I.egisiature  of  the  Stole  of  Ala- 
ma,  to  secure  the  sum  of  seven  thousand 
five  hundred  dollars,  payable  in  Hve  equal  an- 
nual payments  with  interest.  And,  further, 
that  the  mortgage  had  been  duly  assigned  and 
transferred  by  that  company  to  Kemc»hen,  tbs 

NoTB.^InrIadlctIoo  of  U.  B,  circuit  conrts  4t- 
peadlQg  on  psrtlei  snd  realdence.  Bee  notea  ts 
1  L.  ed.  II.  S.  SiO ;  z  I.  ed.  D.  8.  485 :  so  L.  ed. 


Bee  Dote   to  T   L.  ed.   U.   B.   : 

General  answer  waives  objection  to  resldtnca. 
Bee  note  to  S  L.  ed.  □.  &  Ml  21  L.  ed.  D.  ■. 
ST. 

Res  adjudlcala — con  dual  veneat  of  Judgment.  Sea 
notea  to  11  U  ed.  U.  S.  TS :  88  I.  ed.  U.  S.  42«, 
i2   L.  ed.   V.   B.   35G. 

Kttopnl  br  Judgment.     8s*  aots  to  11   U  •& 
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Blaintlff,  In  consideration  of  tlie  sum  of  one 
bousand  dollars,  on  the  26th  of  August,  1844. 
j^oasession  being  admitted  hj  the  defendants, 
the  plaintiff  rested. 

It  appeared,  on  the  part  of  the  defense,  that 
the  mortgage  and  bond  accompanying  it,  with 
other  securities  belonging  to  the  Ldfe  and 
Trust  Company,  were  placed  in  the  hands  of 
Hunt,  an  agent  of  the  company,  to  procure  a 
loan  of  money  in  New  York;  and  that  one 
thousand  dollars  was  loaned,  at  his  instance 
and  request,  by  the  plaintiff  to  the  company, 
for  Uie  security  of  which  the  assignment  of 
the  above  mortgage  was  made.  That  the  mo- 
tive of  the  company  in  making  the  assignment 
was  to  obtain  a  decision  of  the  federal  courts 
upon  the  questions  decided  in  the  court  below, 
but  that  Kernochen  was  not  advised  of  the  mo- 
tive at  the  time  of  the  advance  of  the  money, 
nor  was  he  in  any  way  privy  to  it. 

It  further  appeared,  that  a  bill  of  foreclosure 
of  the  mortgage  had  been  filed  in  the  Court  of 
Chancery  of  Wilcox  County,  State  of  Alabama, 
bj  the  company,  against  Smith,  the  mortgagor, 
which  was  defended  by  him.  In  the  answer  he 
admitted  the  execution  of  the  bond  and  mort- 
gage, but  denied  their  validity,  setting  out  the 
oonsideration,  which  consisted  of  bonds  and  ob- 
li^tions  of  the  company  made  and  delivered  to 
him  for  the  like  sum  of  seven  thousand  five 
hundred  dollars,  payable  at  a  future  day,  with 
aix  per  cent,  interest.  The  mortgage  in  ques- 
tion bore  eight  per  cent. 

The  proofs  taken  in  the  case  sustained  the 
answer,  and  showed  that  the  transaction  be- 
tween the  company  and  the  mort^^agor  consisted 
simply  in  an  exchange  of  securities  with  each 
other,  with  an  advantage  to  the  former  of  two 
per  cent,  profit. 

The  Chancellor  decreed  that  the  contract 
was  valid,  and  the  bond  and  mortgage  binding 
SOO*]  upon  the  defendant,  and  that,  unless  *the 

Srincipal  and  interest  were  paid  within  thirty 
ays,  the  mortgage  be  foreclosed. 

Upon  an  appeal  to  the  Supreme  Court  of  the 
State,  this  decree  was  reversed,  and  a  decree 
entered  dismissinff  the  bill.  That  court  held 
that  the  charter  of  the  Life  and  Trust  Companv 
conferred  no  authority  upon  it,  to  lend  its  cred- 
it, or  issue  the  bonds  for  which  the  mortgage  in 
question  was  given,  and  that  the  bond  and 
mortgage  taken  therefor  were  inoperative  and 
void. 

The  charter  of  the  company,  together  with 
•everal  amendments  of  the  same,  were  given  in 
tvidence. 

When  the  evidence  closed,  the  defendants 
prayed  the  court  to  charge  the  jury,  that,  if 
they  believed  that  the  transfer  of  the  mortgage 
to  the  plaintiff  was  made  for  the  purpose  of 
giving  jurisdiction  to  the  federal  courts,  and  to 
enable  the  company  to  prosecute  its  claim 
therein,  and  that  the  plaintiff  was  privy  to  the 
same,  the  deed  was  void,  and  did  not  pass  any 
title  to  the  plaintiff  which  the  court  would 
enforce. 

The  defendants  further  prayed  the  court  to 
charge,  that  the  judgment  and  decree  of  the 
Supreme  Court  of  Alabama  between  the  com- 
pany and  Smith,  the  mortgagor,  was  conclusive 
apon  the  parties  in  this  suit;  and  that  neither 
the  mortj^igees,  nor  those  claiming  under  them, 
mince  the  rendition  of  the  decree,  oould  recover 
It  Ii.  e«. 


the  lands  embraced  in  the  mortgage  at  law  er 
in  equity. 

The  court  refused  to  charge  according  to  the 
above  prayers,  and  charged  as  follows: 

1.  That  anv  matters  which  mi^ht  abate  the 
suit  should  have  been  pleaded  m  abatement^ 
and  that,  after  the  plea  of  the  general  issue, 
the  facts  proved  b)r  the  defendants,  as  set  forth 
in  the  bill  of  exceptions,  could  be  of  no  avail, 
and  were  insufficient  to  abate  the  suit.    And, 

2.  That  the  defendants,  claiming  title  under 
Smith,  the  mortgagor,  were  estopped  from 
denying  the  consideration  of  the  mortgage  as 
set  forth  in  that  instrument,  and  that  tne  con- 
sideration as  there  stated  was  good,  and  valid, 
according  to  the  charter  of  the  company,  and 
sufficient  to  sustain  the  validity  of  the  mort- 
gage and  title  of  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  writ  of  error  brought  the  case  up  to  this 
court. 

It  was  argued  by  Mr.  Dargan  for  the  plain- 
tiffs in  error,  and  Mr.  Sergeant  for  the  defend- 
ant in  error. 

Mr.  Dargan,  for  the  plaintiffs  in  error: 

The  facts  of  this  case  may  be  thus  stated; 
The  Alabama  *Life  Insurance  and  Trust  [*201 
Company  held  the  bond  and  mortage  of  Archi- 
bald R.  Smith,  executed  and  delivered  to  said 
company.  They  filed  a  bill  in  equity  in  the 
State  of  Alabama  to  foreclose  the  mortgage. 
Smith  resisted  a  decree  and  set  up  a  defense^ 
that  the  consideration  of  the  bona  and  mort- 
gage was  illegal,  in  this,  that  the  consideration 
of  the  company  to  him  was  the  bonds  of  ths 
company  to  an  amount  equal  to  his  bond,  pay- 
able in  New  York,  which  bonds  of  the  com- 
pany bore  interest,  payable  semi-annually,  and 
were  in  the  form  described  in  the  bill  of  excep- 
tions. That  said  companv  had  no  power  or 
capacity  to  deal  by  way  of  exchanging  credits. 
The  Supreme  Court  of  the  State  of  Alabama 
dismissed  the  bill  of  the  company,  declared  ths 
consideration  illegal,  and  the  bond  and  mort- 
gage void. 

This  is  shown  by  the  record  of  the  case,  re- 
ported in  4  Alabama  Reports,  568,  which  case, 
as  reported,  is  made  part  of  the  bill  of  excep- 
tions. It  was  also  shown  by  the  secretary  of 
the  company,  that  the  consideration  of  the 
bond  and  mortgage  was  stated  correctly  in  the 
report  of  said  case.  After  this  decision  was 
rendered,  the  company  transferred  the  bond 
and  mortgage  to  Kernochen  by  an  assignment 
on  the  back  of  the  mortgage,  marked  exhibit 
B  in  the  bill  of  exceptions. 

Tisdale,  the  secretary  of  the  company,  testi- 
fied that  the  transfer  of  the  bond  and  mortgage 
to  Kernochen  was  for  $1,000.  That  the  object 
of  the  transfer  was  to  obtain  a  decision  of  the 
question  in  the  courts  of  the  United  States. 
Tliat  he  did  not  know  whether  Kernochen  was 
informed  of  the  motive  of  the  transfer,  that  the 
company  had  never  had  any  other  transaction 
with  him,  and  that  this  was  done  through  J. 
Hunt,  their  agent. 

The  defendant  in  the  court  below  showed, 
also,  that  Smith  had  resisted  the  mortgage  in 
his  lifetime,  and  denied  its  validity;  of  this  the 
company  was  apprised;  also,  that  since  the 
death  of  Smith,  the  land  had  been  sold  under 
execution,  and  bought  by  Powe,  one  of  the  de- 
fendants.   The  defendants  requested  the  court 
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Id  charge  the  Jury,  that  if  the  transfer  of  the 
mortgage  was  for  the  purpose  of  giving  juris- 
diction to  the  federal  courts,  and  U>  enable  the 
Alabama  Life  Insurance  and  Trust  Company 
to  prosecute  its  claim  in  this  court,  and  that 
the  lessor  of  the  plaintiff  was  privy  to  this  in- 
tention, that  the  deed  was  void,  and  could  give 
the  lessor  of  the  plaintiff  no  title  which  this 
eourt  would  enforce.  This  charge  was  refused. 
Tlie  defendant  also  requested  the  court  to 
charge  the  jury,  that  the  consideration  of  said 
mor^ge  was  illegal,  and  therefore  the  mort- 
gage was  void,  and  the  plaintiff  could  not  re- 
cover; which  was  refused. 
202*]  *Also,  that  the  judgment  and  decree 
of  the  Supreme  Court  of  Alabama,  as  delivered 
in  the  case  of  Smith  ▼.  The  Alabama  Life  In- 
•urance  and  Trust  Company,  was  conclusive, 
and  that  neither  the  mortgagors  nor  those 
claiming  under  the  mortgage,  since  the  rendi- 
tion of  said  decree,  could  recover  the  land  de- 
scribed in  the  mortgage;  which  was  refused. 
Also,  that  if  the  jury  believed  that,  at  the  time 
of  the  transfer  to  the  lessor  of  the  plaintiff,  the 
defendants  held  the  land,  denying  the  validity 
of  the  mortgage,  the  transfer  was  void  as  to 
them,  and  that  the  plaintiff  could  not  recover; 
which  was  refused. 

And  the  court  charged,  that  any  matter  in 
abatement  should  have  been  pleaded  in  abate- 
mcnt,  and  that  the  facts  proved  bv  the  defend- 
ant on  the  trial,  as  set  forth  in  the  bill  of  ex- 
ceptions, after  the  plea  of  the  general  issue, 
eould  be  of  ho  avail  to  the  defendant,  and 
could  not  abate  the  suit. 

The  court  also  charged,  that  the  defendants 
and  Archibald  R.  Smith  were  estopped  from 
denying  the  consideration  as  set  forth  in  the 
mortgi^e,  and  that  the  consideration,  as  ex- 

{>res8ed  therein,  was  sufficient  according  to  the 
aws  regulating  the  Alabama  Life  Insurance 
and  Trust  Company,  to  sustain  the  contract  set 
forth  in  the  mortgage. 

Also,  that  the  judgment  and  decree  of  the 
Supreme  Court  of  Alabama  was  not  conclusive, 
and  could  not  bar  the  plaintiff  in  this  suit. 

It  will  be  seen  by  the  bill  of  exceptions,  that 
the  case,  as  reported  in  4  Alabama  Reports,  as 
well  as  the  acts  of  the  Legislature  incorporat- 
ing the  company,  and  altering  and  amending 
the  charter,  are  part  of  the  bill  of  exceptions. 

I  intend  to  present  the  following  questions: 

1st.  The  court  erred  in  refusing  to  charge 
the  jury,  that,  if  they  believed  the  transfer 
to  Kemochen  was  made  with  the  view  to  en- 
able the  Alabama  Life  Insurance  and  Trust 
Company  to  litigate  their  claim  in  this  court, 
the  transfer  was  void,  and  could  give  no  title 
that  this  court  would  enforce. 

The  response  of  the  court  to  this  request,  as 
will  be  seen  by  the  charge  given,  was,  that  this 
fact  could  have  no  influence  after  the  general 
Issue  had  been  pleaded.  That,  if  it  was  true, 
it  was  but  matter  in  abatement.  This  is  the 
substance  of  the  charge  given. 

The  Constitution  did  not  intend  to  confer  on 
the  federal  tribunals  jurisdiction  to  determine 
on  the  riffhts  of  citizens  residing  in  the  same 
State,  unless  the  subject  matter  was  of  admi- 
ralty jurisdiction,  and  where  citizens  of  the 
same  State  held  grants  to  the  same  land  from 
different  States, 
A  deed,  therefore,  which  is  merely  intended 


to  give  jurisdiction  to  this  court,  and  is  not 
for  the  purpose  of  transferring  the  'right  [•208 
to  the  thing  to  the  vendee,  but  as  between  ven- 
dor and  vendee  the  interest  and  right  is  still 
with  the  vendor,  contravenes  the  spirit  and  in- 
tention of  the  Constitution :  shall  it  be  effectual 
for  this  purpose?  If  so,  it  appears  to  me  that 
the  framers  of  the  Constitution  ought  to  have 
added,  or  rather  that  we  now  add  to  the  Con- 
stitution, after  the  words,  ''between  citizens 
of  different  States"  "and  between  citizens  of 
the  same  State  where  one  of  the  parties  has 
transferred  his  right  to  a  citizen  of  another 
State,  with  the  view  to  give  jurisdiction  to  the 
federal  courts." 

Justice  Washington,  in  1  Washington's  Cir- 
cuit Court  Reports,  82,  decided,  that  a  deed 
for  such  a  purpose  was  void,  and  could  not 
effect  its  object.  I  think  that  this  court  came 
to  the  same  conclusion  in  the  case  of  McDonald 
V.  Smalley,  1  Peters,  658;  in  concluding  the 
opinion,  Chief  Justice  Marshall  uses  this  lan- 
CT^as^t  "The  case,  we  think,  depends  on  the 
question,  whether  the  transaction  between  Me- 
Arthur  and  McDonald  was  real  or  fictitious; 
but  there  being  nothing  in  the  record  from 
which  the  court  could  pronounce  it  was  flcti- 
tious,  the  deed  was  maintained.  But  suppose 
the  evidence  had  shown  that  the  deed  was  fic- 
titious, that  McDonald  was  suing  merely  for 
McArthur,  what  would  have  been  the  decision? 
It  seems  to  me,  from  the  whole  case,  that  the 
deed  would  have  been  pronounced  void — a  fic- 
tion merely;  and  therefore  it  could  not  have 
fiven  title  so  as  to  effectuate  the  very  fictitious 
esign  for  which  it  was  intended;  that  is,  to 
coerce  the  adjudication  of  the  title  in  the  fed- 
eral courts." 

The  District  Court  seemed  to  think  it  was 
matter  in  abatement.  Now,  Kemochen  was  a 
citizen  of  the  State  of  New  York,  the  plaintiff 
in  error,  of  Alabama ;  the  Circuit  Court,  there- 
fore, had  jurisdiction  so  far  as  the  parties  on 
the  record  are  concerned.  And  the  only  ques- 
tion was.  Had  the  plaintiff  the  better  title? 
He  had  the  title  the  mortgage  gave  him,  if  the 
transfer  was  valid  in  law;  if  it  was  not  valid  in 
law,  he  had  no  title,  and  the  question  was 
therefore  properly  raised  in  bar.  True  it  is, 
that  in  1  Peters  the  question  seems  to  have 
arisen  on  a  question  of  jurisdiction  to  th«. 
court;  but  the  court  will  perceive  that  the  ques 
tion  still  must  have  been.  Did  the  deed  from 
McArthur  to  McDonald  give  title  to  Mc  Don- 
ald? If  it  did  give  title,  as  McDonald  resided 
in  Alabama,  the  jurisdiction  was  perfect;  if  it 
gave  no  title,  McDonald  could  not  recover; 
therefore  the  question  was,  did  the  transfer  of 
the  mortgage  for  the  purpose  of  prosecuting  the 
suit  for  the  Alabama  Life  Insurance  and  Trust 
Company,  being  intended  to  give  fraudulent 
jurisdiction  to  the  court,  convey  to  him  any 
title,  or  such  a  title  as  this  court  would  en- 
force? 

*Deeds  given  for  illegal  purposes  are  [*204 
void,  and  courts  will  not  execute  the  purpose. 
This  transfer  was  made  to  enable  the  Alabama 
Life  Insurance  and  Trust  Company,  a  corpo- 
ration of  Alabama,  to  litigate  its  rights  with 
citizens  of  Alabama  in  the  federal  courts. 

The  company  was  prevented  by  the  Constitu- 
tion from  doing  this.  They  try  by  this  deed 
to  do  \t, a.Ti^  l<n  tbAa  purpose  they  make  it:  will 
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tlM  eourt  execute  tbe  purpose,  or  declare  the 
deed  void?  If  void,  no  title  passed,  none  at 
least  that  this  court  would  enforce;  for,  if  it 
did,  it  would  be  carrying  out,  or  permitting  the 
AUibama  Life  Insurance  and  Trust  Company  to 
carry  out,  their  illegal  purpose. 

The  whole  testimony  fully  authorized  the 
request  asked.  A  decision  had  been  rendered 
on  the  case  in  the  Supreme  Court  of  the  State, 
pronouncing  the  mortgage  void.  The  com- 
pany nevor  had  had  any  transaction  with 
the  plaintiff.  The  secretary  admitted  that  the 
object  was  to  enable  the  company  to  try  the 

Question  in  the  federal  courts;  only  a  thousand 
ollars  was  received.  It  mi^ht  well  have  been 
left  to  the  jury  to  say.  Is  this  not  all  a  fiction, 
A  design  and  trick  between  Kemochen  and  the 
eompanvT  And  if  so,  I  think  this  court  will 
establish  the  rule,  that  such  a  transaction  will 
Dot  convey  such  a  title  as  this  court  will  en- 
force. 

2d.  The  consideration  of  the  mortgage  is  il- 
legal. The  Supreme  Court  of  the  State  of  Ala- 
bama has  decided  on  this  very  same  mortgage, 
that  the  consideration  was  illegal,  and  not  au- 
thorized by  the  charter  of  the  company;  and 
this  decision  was  made  directly,  when  the  va- 
lidity of  the  mortgage  was  put  in  issue,  and  the 
decision  depended  on  the  construction  of  the 
charter  and  its  amendments. 

The  rule  is  fully  recognized  in  this  court, 
that  tbe  decision  of  the  State  courts,  construing 
a  statute  of  their  own  State,  is  conclusive  on 
this  court.  That  is,  whether  the  construction 
be  riffht  or  not,  it  will  be  adopted  as  a  rule  of 
decision.  So  strongly  has  this  court  adhered 
to  this  rule,  that,  in  a  case  from  Tennessee, 
where  the  Supreme  Court  of  Tennessee  had  re- 
versed a  former  decision  on  the  construction  of 
the  statute  of  limitations,  this  court  adopted  the 
last  decision  as  conclusive,  although  they  be- 
lieved the  former  decision  was  correct.  See, 
also,  Greever  v.  Neal,  G  Peters,  291.  It  may  be 
well  to  inquire  why  this  court  has  adopted  this 
rule  of  decision.  The  answer  is,  that  the  juris- 
diction or  sovereignty,  as  it  may  be  called,  has 
an  unquestionable  right  to  construe  its  own 
statutes,  and  that  its  own  courts  and  its  own 
people  understand  its  own  laws,  and  that  no 
other  people  or  government  can  or  ought  of 
right  to  construe  those  laws  for  them.  Now, 
205*]  *1  would  submit  that,  in  construing  an 
act  of  the  Legislature  creating  a  corporation, 
we  could  not  fuiopt  a  different  rule;  if  so,  every 
charter  granted  by  the  States  must  come  before 
this  court  for  its  final  construction,  and  we 
■hoiild  deny  to  the  sovereignty  that  created  the 
bcin^,  tiic  right  to  judge  of  its  powers  and  ca- 
pacities. 

But,  if  1  am  wrong  in  this  view,  the  decision 
of  the  Supreme  Court,  as  delivered  by  Justice 
Ormoiid,  will  clearly  show,  I  think,  that  the 
com))aiiy  had  no  right  to  issue  their  bonds,  and 
thus  deal  in  an  exchange  of  credits.  If  they 
had  the  right  to  issue  the  bonds  described  in 
tbe  bill  of  exceptions,  their  contracts  to  the 
same  purport  would  have  been  valid  without 
their  seal,  and  their  obligations  could  have  as 
well  been  payable  on  demand  as  at  a  future 
day;  as  wdl  in  the  shape  of  a  bank  note,  as  in 
any  form ;  and  thus,  by  construction,  they  would 
luive  fairly  been  entitled  to  banking  privileges, 
which  was  certainly  never  desigucd  or  con- 
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templated  by  the  charter.  Whether,  therefore, 
this  court  will  construe  the  charter,  or  adopt 
the  construction  of  the  Supreme  Court  of  Ala- 
bama as  correct,  the  result  will  be  the  same, 
that  the  oonsideraticm  of  the  mortgage  is  11- 
le0i.l. 

Then  comes  the  question.  Can  we  show  bv 
parol  proof  that  the  consideration  is  illegal, 
when  the  consideration  expressed  in  the  mort- 
gage is  legal,  and  different  from  the  considera- 
tion shown  by  the  proof,  which  is  recited  to  be 
seven  thousand  four  hundred  dollars  in  casht 
To  hold  that  this  recital  precludes  proof  of  the 
illegality  of  consideration  would  set  the  whole 
law  at  defiance,  so  far  as  contracts  are  con- 
cerned, and  would  be  saying,  however  inunoral 
or  vicious  the  consideration  of  a  contract  may 
be.  you  may  preclude  an  inquiry  into  it  by  stat- 
inff  a  legal  consideration  on  its  face. 

The  rule  of  evidence  is,  that  parol  evidence 
shall  not  be  received  to  vary  or  contradict  a 
deed  or  other  written  evidence.  This  rule, 
however,  can  only  apply  when  the  evidence 
seeks  to  contradict  or  vary  the  terms  or  legal 
effect  of  a  deed;  not  seelang,  however,  to  de- 
stroy the  deed  altogether  as  a  legal  instrument 
or  contract;  for  the  rule  is  well  settled,  that 
fraud  or  illegality  of  consideration  may  be  giv- 
en in  evidence  to  defeat  a  deed,  that  is,  to  show 
the  deed  is  a  nullity. 

This  is  the  doctrine  laid  down  in  4  Kent, 
465,  466;  Greenleaf  on  £v.,  sec.  284;  1  Smith's 
Leading  Cases,  154;  2  Wilson,  347;  9  East, 
408;  5  Mass.  Rep.  61.  Indeed,  a  different 
rule  would  destroy  all  law  by  the  form  of  the 
contract. 

I  therefore  submit,  that  the  language  of  the 
deed  cannot  preclude  the  plaintiffs  in  error 
from  showing  that  the  consideration  was  illegal ; 
and  being  illegal,  the  mortgage  is  void;  and 
'therefore  the  court  erred  in  refusing  [*206 
the  charge  asked,  and  in  charging  as  it  did  as 
to  the  validity  of  the  deed. 

Another  question  is.  Could  the  Alabama 
Life  Insurance  and  Trust  Company  transfer  a 
title,  after  Smith  had  denied  the  validity  of  the 
mortgage,  and  held  the  possession  adverse  to 
the  company?  Could  the  company  make  a 
deed  that  would  be  valid  as  against  the  adverse 
possessor?  At  common  law  he  could  not,  for 
livery  of  seisin  could  not  be  given.  See  2  Co. 
Litt.  by  Thomas,  409,  and  note  Y.  And  this 
is  the  rule  recognized  by  the  Supreme  Court  ol 
Alabama.  See  Allen  and  Dexter  ▼.  Nelson,  6 
Ala.  Rep.  68.  True  it  is  that  the  mortgagor 
cannot  deny  the  title  of  the  mortgagee^  and  he 
is  considered  as  the  tenant  of  the  mortgagee. 
But  the  principle  of  this  doctrine  is,  that  where 
there  is  a  valid  mortgage,  the  mortgagor  shall 
not  set  up  a  paramount  title  to  the  mortgage; 
but  here  the  validity  of  the  mortgage  was  de- 
nied. 

The  possession,  was  adverse  to  the  mortgagtti 
Does  not  the  rule  of  the  common  law  apply? 

Mr.  Sergeant,  for  the  defendant  in  error: 

The  facts  of  this  case  appear  in  the  reoordt 
as  fully,  and  at  the  same  time  as  succinctly,  as 
they  could  be  presented  here.  To  the  record 
the  court  is  respectfully  referred  for  the  gen- 
eral view  of  them,  and  the  questions  they  giva 
rise  to,  saving  the  right  of  stating  particular 
facts,  as   they  may   become  material   in  tte 
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•oorse  of  the  discussfon  of  the  matters  of  law 
involved  in  the  case. 

From  the  printed  argument  submitted  by  the 
learned  counsel  of  the  plaintiffs  in  error,  it  ap- 
pears that  they  rely  upon  two  principal  objec- 
tions to  the  judgment  below,  and  one  that  is 
•nbordinate,  and,  seemingly,  not  much  confided 
in.  These  are  all  the  assigned  errors,  there- 
fore, before  the  court,  and  to  these  answers 
will  now  be  given,  without  further  introduc- 
tion. 

I.  'rrhe  court  erred  in  refusing  to  charge 
the  jury,  that,  if  they  believed  the  transfer  to 
Kemochen  was  made  with  the  view  to  enable 
the  Alabama  Life  Insurance  and  Trust  Com- 
pany to  litigate  their  claim  in  this  court,  the 
transfer  was  void,  and  could  give  no  title  that 
this  court  would  enforce.  The  response  of  the 
court  to  this  request,  as  will  be  seen  by  the 
charge  given,  was,  that  this  fact  could  have  no 
influence  after  the  general  issue  had  been  plead- 
ed. That,  if  it  was  true,  it  was  but  matter  in 
abatement.  This  is  the  substance  of  the  charge 
given." 

The  first  of  these  differs,  in  one  particular, 
from  the  printed  argument,  namely,  in  requir- 
207*]  ing  the  ju^e  to  leave  to  the  *jury 
whether  the  lessor  of  the  plaintiff  was  "privy 
to  his  intention." 

The  second  differs,  it  is  thought,  materially 
from  the  charge  actually  given,  as  will  be  pres- 
ently seen. 

To  this  error,  thus  assigned,  there  are  several 
answers. 

1.  There  was  no  evidence  whatever  of  any 
privity  of  the  lessor  of  the  plaintiff.  The  only 
witness  examined  on  the  point  said,  "He  did 
not  know  whether  Kemochen  was  informed  of 
the  motive;  that  he  never  had  any  intercourse 
with  him  on  the  subject,  nor  had  the  company 
ever  had  anv  other  transaction  with  him."  As 
a  matter  of  fact,  it  thus  stood  without  any 
proof.  It  is  respectfully  submitted,  that  the 
court  cannot  be  required  to  give  a  charge  upon 
what  is  not  in  evidence.  If  a  fact  is  important 
to  the  party,  it  is  for  him  to  substantiate  it  by 
proof;  but  where  there  is  absolutely  no  proof 
at  all,  he  cannot  require  the  judge  to  charge 
the  jury  as  to  its  effect,  and  there  is  no  error 
in  the  judge  declining  to  do  so.  The  learned 
counsel  for  the  plaintiffs  in  error  seems  to  be  of 
the  same  opinion,  for  in  his  argument,  as  has 
been  seen,  he  <»nits  the  matter  of  privity  alto- 

Sther.  By  and  by  it  will  be  seen  whether  the 
ct  itself,  if  proved,  would  have  been  of  any 
consequence.  It  is  submitted  that  it  would 
not. 

2.  The  judge  was  required  to  charge  the 
jury,  that,  upon  the  hypothesis  presented, 
without  any  color  of  support  form  the  evi- 
dence, the  assignment  of  the  mortgage  was 
void,  and  could  give  the  lessor  of  the  plaintiff 
no  titje  which  the  court  would  enforce.  The 
grounds  in  law  upon  which  the  judge  could  be 
asked  to  declare  the  deed  void,  and  to  decide 
that  it  could  give  no  title  which  the  court  could 
enforce,  are  nowhere  exhibited  in  the  argument, 
unless  they  are  supposed  to  be  somehow 
involved  in  the  general  question  of  jurisdic- 
tion, which  will  be  considered  presently.     The 

J>rayer  is  simply  that  the  court  will  charge  the 
Brf  that  the  assignment  is  void,  and  therefore 
that  oae  link  ia  wanting  in  the  derivation  o(  ti- 


tie  of  the  lessor  of  the  plaintiff.  1*he  proper 
termination  of  the  objection  is  not  to  the  juris- 
diction at  all,  but  to  the  right  to  recover,  equal- 
ly fatal  in  all  jurisdictions,  State  or  federaL 

It  is  nowhere  denied  that  the  assignment  waa 
duly  signed,  sealed,  and  delivered,  was  upon  a 
sufficient  consideration,  and,  between  the  par- 
ties, a  good  and  valid  transfer,  sufficient  in  law 
to  pass  the  rieht  of  the  mortgagee,  whatever  it 
was,  to  the  transferee.  How  it  can  be  said 
that  such  a  deed  is  void  is  altogether  incon- 
ceivable. Probably  the  explanation  of  what  is 
meant  is  to  be  sought  in  the  words  whic^  fol- 
low— that  it  "could  give  no  title  which  this 
court"  (the  Circuit  Court)  "would  enforce." 
The  reasoning,  then,  would  be,  it  is  good  else- 
where, *but  it  is  void  here;  and  the  [*208 
ground  must  be,  that  it  is  so  void  because  it 
was  made  to  give  this  court  jurisdiction.  This 
position  is  answered  authoritatively  by  one  of 
the  decisions  of  this  high  court,  quoted  in  the 

grinted  argument  of  Uie  plaintiff  in  error.  In 
[cDonald  v.  Smalley,  1  Peters,  620,  A.  D. 
1828,  Chief  Justice  Marshall,  in  page  624,  de- 
clares the  motive  to  be  of  no  consequence.  The 
case  is  very  similar  to  the  present,  and  what  ia 
there  said  is  now  considei^  to  be  tJie  settled 
doctrine  of  this  court.  The  reasons  of  it  will 
be  found  very  fully  stated  in  an  opinion  of  the 
late  Judffe  Story,  in  his  circuit,  which  will  be 
again  referred  to  in  a  later  stage  of  the  ami- 
ment.  Briggs  ▼.  French,  2  Sumner,  251.  "nie 
motive,  therefore,  is  not  an  unlawful  one  to  en- 
tertain or  to  act  upon,  and  cannot  affect  the 
validity  of  the  deed,  if  in  other  respects  Talid 
and  good.  "This  court"  (the  Circuit  Court) 
would  enforce  it  as  fully  as  anv  other  court. 
It  would  have  been  error  to  decline  the  juri» 
diction. 

3.  The  judge  is  charged  with  error  in  decid- 
ing, as  alleged,  that  this,  if  true,  was  matter  in 
abatement,  that  it  ought  to  have  been  pleaded, 
and  could  have  no  influence  after  the  general 
issue   pleaded. 

What  the  judge  really  did  say  is  in  the  bill 
of  exceptions,  and  is  as  follows  "And  the 
court  charged,  that  any  matter  in  abatement 
should  have  been  pleaded  in  abatement;  and 
that  the  facts  proved  by  the  defendant,  on  the 
trial,  as  set  forth  in  the  bill  of  excepUons,  after 
the  plea  of  the  general  issue,  could  be  of  ne 
avail  to  the  defendant,  and  could  not  abate  the 
suit." 

If  the  facts  proved  by  the  defendant  could 
be  of  no  avail,  either  upon  a  plea  in  abatement 
or  upon  the  general  issue,  then  the  decision  of 
the  judge,  as  imputed  to  him,  would  be  wholly 
immaterial,  and  therefore  it  is  not  error  to  re- 
verse the  judgment.  Authority  (which  is 
abundant)  need  not  be  quoted  for  this  obvious 
conclusion  of  common  sense.  If  it  could  not 
be  made  available  in  either  way,  the  case  was 
against  the  defendant,  and  the  decision  must 
be  against  him,  so  that  what  was  said  by  the 
judge  could  neither  help  nor  hurt  him.  This 
point  was  thus  immaterial. 

But  the  charge  of  the  judge  must  be  under- 
stood with  reference  to  all  that  had  previous^ 
occurred  in  the  case,  and  in  fairness  must  be 
interpreted  as  intended  to  express,  in  a  concise 
way,  his  opinion  upon  the  several  points  the 
case  presented  upon  the  evidence  or  upon  the 
requirement  of  counseL     It  must  be   remcm- 
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Sntd,  therefore,  in  the  first  place,  that  there 
Uraft  not  the  least  pretense  of  evidence  to  affect 
the  lessor  of  the  plaintiff,  or  to  impugn  the  in- 
209*]  tegrity  of  his  conduct.  All  that  *was 
oefore  the  court  was  the  evidence  as  to  the  mo- 
tive of  the  mortgagee,  which,  as  already  stated, 
was  of  no  manner  of  consequence.  In  his 
eharge,  he  b^ins  with  stating  the  law — ^"that 
any  matter  which  abates  the  suit  should  have 
been  pleaded  in*  abatement,"  which,  undoubted- 
ly, is  true — ^universally  true,  unless  this  be 
an  exception.  The  remainder  of  the  sentence 
must  be  understood  to  say,  that,  if  so  pleaded, 
they  would  be  insufficient,  under  the  circum- 
stances proved,  "to  abate  the  suit." 

It  is  not  worth  while,  however,  to  occupy 
the  time  and  attention  of  the  court  with  an  ef- 
fort to  bring  this  question  to  the  most  exact 
precision.  Interpreted  in  either  way,  the 
charge  is  right,  and  there  is  no  error  in  it.  If 
the  court  should  be  of  opinion  that  the  learned 

i'udge  below  meant  to  say  that  the  matter  al- 
eeed  could  be  of  no  avail  to  the  defendant, 
%ReT  pleading  the  general  issue,  we  contend 
that  he  was  right,  and  there  was  no  error. 

The  plaintiff's  argument,  it  will  be  seen,  em- 
braces two  propositions  in  law,  namely,  that, 
upon  the  trial  of  the  general  issue,  the  evidence 
in  the  case  was  competent  and  was  sufficient  to 
oust  the  jurisdiction,  and  also  that  no  plea  in 
abatement  was  necessary  to  entitle  the  evidence 
to  be  heard,  and  to  produce  this  legal  effect. 

To  maintain  these  propositions,  but  one  case 
is  cited,  namely,  Maxfield's  Lessee  v.  Levy,  re- 
ported in  2  Dallas,  381,  and  more  at  large  in  4 
Dallas,  330.  Reference  is  also  made  to  two 
dicta  of  a  later  period,  which  will  be  noticed 
liereafter. 

What  Maxfield's  Lessee  v.  Levy  decided,  it 
■eems  to  have  been  difficult  to  express  in  legal 
language.  In  the  first  of  the  reports,  the  pur- 
pose of  the  deed,  and  that  there  was  no  consid- 
eration, are  stated  as  the  grounds  of  the  deci- 
sion. In  the  index  to  the  second,  it  is  thus 
stated:  "A  fictitious  conveyance  of  land,  to 
pve  jurisdiction  to  the  federal  court,  detected, 
and  the  suit  dismissed."  The  word  "fictitious" 
here  used  will  be  found  to  be  adopted  after- 
wards, but  what  it  means  is  nowhere  stated  or 
defined.  The  word  is  an  ambiguous  one,  as  here 
applied,  and  the  two  oases  where  it  is  subse- 
quently found  did  not  require  attention  to  its 
meaning,  because  the  objection  founded  upon 
it  was  answered  decisively  bv  other  matter.  All 
that  need  be  said  is,  that  if  the  ''purpose"  or 
''motive"  is  held  to  make  it  ''fictitious"  and 
unlawful,  it  is  contrary  to  what  has  been  de- 
cided by  this  court  in  the  case  already  referred 
to. 

The  decision  of  the  Circuit  Oourt,  however, 
Is  not  authority  here.  It  is  entitled  to  respect 
■o  far  only  as  it  is  reasonable  and  consistent 
with  law ;  and  to  that  respect  it  is  entitled  only 
in  cases  where  the  facts  and  circumstances  are 
910*]  the  same.  *Now,  they  are  not  so,  in  the 
present  case,  as  must  be  most  obvious. 

In  Maxfield's  Lessee  v.  Levy  there  was  no 
fuestion  of  the  competency  of  the  evidence  up- 
»n  the  general  issue,  nor  of  its  sufficieny  to 
sust  the  jurisdiction.  It  does  not  appear  that 
the  general  issue  had  been  pleaded,  or  any  oth- 
er plea,  nor,  of  course,  that  the  defendant,  by 
pleading,  had  waived  hia  right  to  except  to  the 
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jurisdiction.  The  case  was  decided  upon  a  mla 
to  show  cause  why  the  ejectment  should  not  he 
dismissed  from  the  record. 

Again,  in  Maxfield's  Lessee  ▼.  Levy  the  grant- 
or and  the  grantee  were  both  parties  to  the  pur- 
pose which  the  learned  judge  denounced  as  vi* 
tiating  the  deed.  That  is  not  the  case  hers. 
There  is  no  evidence  at  ail  that  the  assignee  was 
privy  to  it. 

Further,  there  was  no  consideration  in  Max* 
field's  Lessee  ▼.  Levr.  This  was  clearly  and 
distinctly  proved,  and  much  stress  is  laid  upon 
it  by  the  learned  judge,  as  may  be  seen  in  4 
Dallas,  334.  It  was,  indeed,  the  chief  ground  of 
his  decision.  In  the  present  case,  there  was  a 
valuable  consideration  paid. 

Not  admitting  that,  under  the  circumstances, 
the  decision  in  Maxfield's  Lessee  ▼.  Levy  can  be 
supported,  yet  there  are  such  differences  be* 
tween  that  case  and  the  present,  as  fully  justify 
us  in  concluding  that  the  learned  judge  who 
decided  Maxfield's  Lessee  v.  Levy  would  not 
have  decided  Kemochen  ▼.  Smith  otherwiss 
than   Judge  Crawford   has  done. 

Independently  of  those  considerations — ^whiehy 
it  is  submitted,  are  sufficient  here— could  Mas- 
field's  Lessee  ▼.  Levy  be  maintained  at  ^ 
present  day,  if  it  were  now  to  present  itself 
with  the  same  facts  and  circumstances,  pre- 
cisely, as  were  before  the  late  Judge  Iredell  t 
The  case  occurred,  it  will  be  remembered,  as 
early  as  the  year  1797,  when  the  Constitution 
had  been  very  recently  made,  its  institutions 
were  new  and  untried,  and  they  were  both  re- 
garded with  jealousy,  as  likely  to  encroach  up- 
on and  swallow  up  the  States.  The  judiciaiT| 
of  course,  had  its  full  share  of  the  effects  of  this 
feeling.  Experience  has  shown  that  it  was 
groundless.  The  courts  of  the  United  States 
have  carefully  kept  themselves  within  the  nar- 
nowest  limits.  They  have  settled,  in  the  first 
place,  that  they  can  occupy  no  more  of  the 
ground  belonging  to  the  United  States  by  the 
Constitution  than  is  assigned  to  them  by  acts  of 
Congress.  They  have,  in  the  next  place,  settled 
that  tlieir  jurisdiction  is  limited,  though  they 
are  not  inferior  courts.  And,  finally,  that  ^eir 
jurisdiction  must  appear  upon  the  record.  Hie 
neglect,  in  this  last  particular,  may  be  taken 
advantage  *of  at  any  time,  even  in  er-  [*211 
ror.  But  they  have  never  gone  the  length  of 
saying  that  the  want  of  jurisdiction  from  mat- 
ters out  of  the  record  may  be  alleged  at  any 
time,  in  any  form,  or  in  total  disregard  of  ail 
rule.  Still  less  have  they  countenanced  the  po- 
sition, that  a  deed,  good  and  real  by  the  laws 
of  the  State,  and  which  would  be  so  held  in 
any  State  tribunal,  becomes  void  by  being  of- 
fered in  evidence  in  a  court  of  the  United 
States,  and  is  to  be  regarded  as  fictitious. 

The  case  of  Maxfield's  Lessee  v.  Levy  has  re- 
ceived no  countenance  or  support  in  this  court. 
It  has  never  been  followed,  as  far  as  known,  by 
any  judge.  In  the  two  cases  referred  to  on  the 
other  side,  there  is  a  reference  merely  to  the 
subject  of  "fictitious  conveyances,"  but  in  both 
the  jurisdiction  was  supported,  without  any  ex- 
amination of  the  doctrine. 

It  is  unnecessary  to  examine  the  argument  in 
Maxfield's  Lessee  v.  Levy,  because  this  has  al- 
ready been  done  by  the  late  Judge  Story,  in  the 
case  of  Briggs  v.  French,  2  Sumner,  252.  Witk 
the  force  of  ability,  learnisg,  and  experienM^ 
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and  the  biffh  judicial  avthoritr,  which  that 
•minent  and  lamented  judge  could  bring  to  the 
discussion,  it  would  be  a  work  of  supereroga- 
tion, if  not  of  presumption,  especially  in  this 
court,  where  he  was  so  well  known  as  a  judge 
and  a  jurist,  to  attempt  to  add  a  word  to  what 
he  has  said.  This  decision  was  in  the  year 
1835,  with  the  light  of  nearly  half  a  century 
upon  the  law  and  practice  of  the  courts  of  the 
United  States. 

Two  things,  however,  irresistibly  force  them- 
■elves  upon  the  mind  of  anyone  who  reads  that 
case,  llie  one  is,  how  it  can  be  that  a  court 
of  the  United  States,  constituted  to  administer, 
in  certain  cases,  the  laws  of  the  States,  can 
declare  a  deed  void  which  is  good  by  the  State 
law,  or  hold  it  fictitious  when  by  the  same  law 
it  is  real.  The  other,  how  can  a  court  consti- 
tuted a  court  of  law  or  equity  deem  itself  at 
liberty  to  reject  a  rule  of  pleading  of  universal 
adoption,  and  conducive  to  order  and  justice,  to 
replace  it  Dy  a  mode  of  proceeding  which  leads 
only  to  confusion,  surprise  and  wronfft 

iut  it  is  believed,  also,  that  the  &cisions  of 
this  court  have  established  the  contrary.  One 
remark  only  will  be  made  before  referring  to 
them.  The  jurisdiction  in  question  is  founded 
exclusively  upon  the  character  of  the  parties, 
and  not  at  all  upon  the  subject  matter.  It  is 
not  perceived  how  the  latter  can  affect  the 
former.  The  one  exception  made  by  Congress, 
with  perfect  accuracy,  in  the  Act  of  1789,  is 
founded  upon  the  subject  matter,  namely,  as- 
signable instruments.  No  matter,  who  sues  up- 
on them,  or  who  is  sued,  if  there  was  not  juris- 
diction between  the  original  parties,  there  is 
none,  in  the  excepted  case,  where  an  assignee 
is  plaintiff.  This  is  plain  and  practicable.  The 
212*]  'purpose  or  motive  is  not  regarded, 
and  the  simple  fact,  as  to  the  subject  matter, 
is  the  determining  test.  The  exception  only 
proves  the  rule.  In  all  other  cases,  the  charac- 
ter of  the  parties  decides  the  jurisdiction,  what- 
ever may  be  the  subject  matter.  Congress  could 
have  gone  further,  if  they  had  thought  fit  to  do 
■o.  They  can  do  so  still,  if  they  so  incline. 
Probably  Congress  and  the  people  are  by  this 
time  convinced  that  the  jurisdiction  is  a  ben- 
eficial one,  and  ought  not  to  be  cavilled  at  or 
curtailed. 

But  now  for  the  decisions  of  this  court,  leav- 
ing to  it,  without  particular  suggestions,  to  dis- 
cern how  they  contradict  and  overthrow  the 
doctrine  of  Maxfield's  Lessee  v.  Levy. 

Instances  of  pleas  to  the  jurisdiction  will  be 
found  in  Sere  v.  Pitot,  6  Cranch,  332;  Mollan 
v.  Torrance,  9  Wheat.  637;  Shelton  v.  Tiffin,  6 
How.  163.    Doubtless,  there  are  many  others. 

In  De  Wolf  v.  Rabaud,  1  Pet  498,  A.  D. 
1828,  it  was  decided  that  the  question  of  cit- 
izenship must  be  pleaded  in  abatement.  Said 
to  have  been  so  recently  decided,  on  full  con- 
sideration. 

In  Evans  v.  Gee,  11  Pet.  80 — see  page  83, 
opinion  of  Judge  Wayne — A.  D.  1837,  the 
same  point  was  decided.  In  Sims  v.  Hundley, 
6  How.  1,  A.  D.  1848,  that,  upon  the  plea  of 
non  assumpsit,  evidence  cannot  be  received  re- 
lating to  the  residence  of  the  party,  bearing 
upon  the  jurisdiction  of  the  court.  So,  in  Bai- 
I^  y,  Dozier,  6  How.  23,  same  year;  see,  also, 

SrfggB  V.  French,  2  Sumner,  261. 
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In  Bonifee  t.  Williams,  8  How.  571  w&B 
page  577 — ^A.  D.  1845,  this  court  decided  as 
follows:  "Where  the  citiicenship  of  the  parties 
gives  jurisdiction,  and  the  lestA  right  to  sue  is 
in  the  plaintiff,  the  court  will  not  inquire  into 
the  residence  of  those  who  may  have  an  ttpi- 
table  interest  in  the  claim.  A  person  having 
the  legal  right  may  sue,  at  law,  in  the  federal 
courts,  without  reference  to  the  citiaenship  of 
those  who  may  have  the  equitable  hiterest." — 
McLean,  J. 

Putting  these  decisions  together,  it  is  most 
dear  that  the  opinion  of  the  learned  judge  be- 
low ( Jud^  Crawford),  even  in  its  most  extreme 
construction,  was  rights  and  that  there  is  no 
error  in  it. 

II.  The  error  alleged  under  this  head  (except 
a  subordinate  matter  hinted  at  in  the  conclu- 
sion of  the  printed  argument^  which  will  be 
noticed  hereafter)  is  founded  upon  the  second 
and  third  of  the  charges  of  the  learned  judee^ 
to  be  considered  with  the  instructions  asked  K>r 
by  the  defendant  below. 

To  begin  with  the  third.  No  authority  has 
been  shown  to  establish  that  a  decree  in  chan* 
eery  is  a  bar  at  law,  or  a  judgment  *at  [*212 
law  a  bar  in  equity.  The  contrary  is  well  set- 
tled. Lessee  of  Wright  v.  Deklyne,  1  Peters* 
C.  C.  199,  202. 

For  the  same  reason,  the  arguments  of  a 
chancery  court  must  be  deemed  inapplicable^ 
except  to  the  very  case  before  the  court;  for, 
in  equity,  the  decision  itself  may  depend  (and 
does  so  in  this  case)  upon  which  party  It  is 
that  applies  for  relief.  A  decree  is  not  a  bar 
even  in  chancery,  when  the  position  of  the  par- 
ties is  changed.  It  is  lawful  and  equitable  for 
a  party  to  use  the  means  he  has  at  law  to  force 
his  adversary  into  a  condition  to  oblige  him  to 
go  into  chancery,  and  thus  free  himself  from  ob* 
structions  whidi  lie  in  the  way  of  administer- 
ing what  is  plain  and  substantial  justice.  What 
that  justice  here  is  must  be  very  apparent. 

The  defense  attempted  is  a  very  ungracious 
one.  There  is  no  denial  that  the  company  ful- 
filled its  agreement,  save  the  bonds,  and  in  due 
time  paid  them,  and  that  the  party  who  re- 
ceived converted  them,  in  such  way  as  seemed 
best  to  him,  to  his  own  use.  The  defense  now 
is,  simply,  that  the  company  were  not  author- 
ized to  issue  the  bonds.  It  is  not  said,  even, 
that  there  was  a  prohibition  by  law.  It  was, 
therefore,  at  most,  a  common  mistake,  and  one 
party,  having  obtained  the  full  benefit  of  the 
contract,  now  seeks  to  turn  the  mistake  to  the 
wrong  of  the  other  party,  by  stripping  him  of 
the  equivalent  he  received.  No  court,  either 
of  law  or  eauity,  will  favor  him.  If  he  eoms 
into  equity,  he  must  do  equity. 

The  statutes  of  usury,  for  example,  declare 
the  usurious  contract  void.  But  wherever  the 
case  is  in  the  power  of  a  court,  either  of  law  or 
equity,  they  require  the  payment  of  principal 
and  interest.  The  cases  are  collected  by  coun- 
sel in  Bank  of  United  States  v.  Waggener,  9 
Peters,  390.  Among  them  is  the  case  of  one 
suing  for  a  pledge  or  security. 

The  question  now  is,  and  the  only  one, 
What  are  the  rights  of  this  mortgagee  at  law 
a^inst  the  mortgagor,  and  those  deriving  under 
him?  What  are  his  legal  rights?  This  is  a 
question  which  was  not,  and  could  not  be,  be- 
fore the  Court  of  Chanoeryf  as  the  case  wss 
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then  presented.  The  decree  of  that  eourt  did 
not  touch  it»  nor  intend  to  touch  it.  It  only 
refused  its  aid  to  foreclose  the  mortgage.  But 
the  court  neither  condemned  the  mortgage,  nor 
enjoined  the  plaintiff  from  proceeding  at  law, 
nor  meddled  with  or  affected  his  legal  rights. 
They  remain  exactly  as  they  were  before. 

What  are  his  rights  at  law?  This  is  the 
only  question  at  present.  If  he  should  attempt 
to  use  them  inequitably,  the  mortgagor  may 
apply  to  equity  for  relief.  Difference  between 
application  by  mortgagor  and  mortgagee,  1 
Powell  on  Mortgages,  336. 
214*]  *At  law,  a  mortgage  is  a  conveyance 
of  land.  The  statute  of  Alabama  executes  the 
use,  and  the  courts  of  Alabama  have  decided 
that  the  mortgagee  is  entitled  to  possession  as 
soon  as  the  deed  is  made.  Duval's  Heirs  ▼. 
McCloskey,  1  Ala.  Rep.  N.  S.  708.  The  con- 
tract is  executed  by  force  of  the  deed  and  the 
statute.  Aik.  Dig.  94,  sec.  37;  Clav's  Dig. 
156,  sec  35.  The  contract  is  executed,  and 
no  lonp;er  executory.  The  consideration  is  not 
to  be  inquired  into. 

The  doctrine  of  the  eourt  of  Alabama  above 
quoted  is  the  universal  doctrine.  Hughes  ▼. 
Edwards,  9  Wheat.  389.  "The  mortgagor, 
after  forfeiture"  (which  is  the  case  here),  "has 
no  title  at  law,  and  none  in  equity,  but  to  re- 
deem upon  terms  of  paying  the  debt  and  inter- 
est." (p.  499).  The  mortgagee  may  proceed 
at  law  and  in  equity  at  the  same  time.  A  real 
action  may  be  brought  upon  a  mortgage  in 
fee.  Dexier  v.  Harris,  2  Mason,  531.  See  also 
the  opinion  of  this  court  in  Conard  v.  The  At- 
lantic Ins.  Co.  1  Peters,  441;  and,  still  later, 
iu  Bronson  v.  Kinzie,  1  How.  318,  where  the 
nature  of  the  estate  of  the  mortgagee  is  veiy 
distinctly  stated,  and  his  rights  at  law.    It  is 

food  against  the  priority  of  the  United  States. 
United  States  v.  Hooe,  3  Cranch,  73 ;  Thelusson 
▼.  Smith,  2  Wheat.  396.  "In  contemplation 
of  law,  the  mortgagee  was  a  perfect  stranger  as 
to  any  legal  estate."  Cheetham  v.  Williamson, 
1  Smith's  Rep.  278,  per  Lord  Ellenborough. 
The  mortgagor  cannot  dispute  the  title  of  the 
mortgagee,  because  no  man  is  permitted  to  dis- 
pute nis  own  solemn  deed.  1  Powell  on  Mort- 
gages, 166;  Coote,  347,  348.  Payment  is  good 
at  law  only  by  Stat.  7  Geo.  II,  ch.  20,  and 
that  strictly  taken.     1  Powell,  108,  note  2. 

The  riffht  at  law,  equity  will  not  interfere 
with.  Cholmondeley  v.  Clinton,  2  Mer.  359; 
Williams  ▼.  Medlicott,  6  Price,  496,  note  at  the 
end  of  the  case.  They  will  not  prevent  him 
from  assuming  possession. 

At  law  the  mortgagor  and  those  claiming  to 
derive  under  him  cannot  dispute  the  ri^ht.  1 
Powell,  ut  sup.  It  is  to  be  observed  here, 
that  the  alleged  purchaser  has  never  been  in 
possession.  The  family  of  the  mortgagor  have 
remained  in  possession.  See  Record,  p.  7,  sixth 
paragraph  from  the  top,  Uie  last  sentence. 
If  he  had  been,  however,  this  would  nutke 
no  difference.  They  cannot  at  law  dispute 
the  deed.  Doe,  d.  Roberts,  v.  Roberts,  2  Barn. 
&  Aid.  367,  370;  James  v.  Bird's  Adm'r,  8 
Leigh,  510;  Pownal  v.  Taylor,  10  Leigh,  172; 
Newman  v.  Chapman,  2  Rand.  93;  Thomaston 
Bank  v.  Stimpson,  21  Maine,  195;  Smith  v. 
Hubbs'  Adm'r,  1  Fairfield,  71;  Reed  v.  Moore, 
3  Ired.  310;  Logan  v.  Simmons,  1  Dev.  A, 
Batt.  16;  see,  aUo^  7  Johns.  160;  4  Mass.  355; 
19  U  ed. 


4  Hill,  424;   S  Ves.  012;   Cro.  Jac.  270;    1^ 

Johns.   189. 

*A11  the  questions  in  this  case,  how-  [*315 
ever,  have  been  deliberately  considered  and 
decided  by  the  Supreme  Court  of  Ohio.  They 
are  reported  in  the  seventh  volume  of  Ohio 
Report.  Raguet  v.  Roll,  and  Doe,  d.  Rag- 
uet,  V.  Roll.  The  first  was  a  proceeding  by 
scire  facias  to  sell,  a  remedy  of  an  equitable 
nature  for  the  mortgagee;  and  the  second,  an 
ejectment  at  law.  They  presented,  of  course, 
the  very  same  questions  as  are  now  before  the 
court,  and  nothing  need  be  said  to  recommend 
their  reasonableness,  and  their  conformity  to 
law.  The  printed  volume  has  not  been  within 
our  reach.  We  are  obliged  to  submit  a  manu- 
script copy,  which  is  herewith. 

There  remains  nothing  further  to  trouble  the 
court  with,  but  the  one  subordinate  point  be- 
fore referred  to,  which  will  be  easily  disposed 
of.  This  point  is,  that  the  deed  of  transfer 
was  void  on  account  of  adverse  possession. 
There  was  no  adverse  possession.  In  Chapman 
v.  Armistead,  4  Munf.  382,  the  court  decided 
aa  follows:  "The  possession  of  the  mortgagor, 
continuing  with  the  permission  of  the  mort- 
gagee, is  to  be  considered  as  the  possession  of 
mortgage,  so  that  when  the  latter  could  re- 
cover m  ejectment,  his  deed  assigning  the 
mortgage  will  enable  the  assignee  to  recover 
in  like  manner." 

Further  references  for  the  court. — ^Elliott  v. 
Peirsol,  1  Pet.  340;  Bank  of  U.  S.  ▼.  Planters' 
Bank  of  Georgia,  9  Wheat  904. 

Mr.  Justice  Nelson,  after  reading  the  state- 
ment of  the  case  prefixed  to  this  report,  pro- 
ceeded to  deliver  the  opinion  of  the  court: 

We  are  of  opinion  that  the  charge  of  the 
court  below  upon  the  question  of  jurisdiction 
was   substantially   correct. 

It  might  have  been  placed  upon  ground  less 
open  to  objection.  The  case  admits  that  Ker- 
nochen,  the  plaintiff,  was  not  chargeable  with 
notice  of  the  motive  of  the  company  in  assign- 
ing the  mortgage  to  a  citizen  of  another  State; 
he  was  not  chargeable,  therefore,  with  the  l^al 
consequences  that  might  result  from  the  exist- 
ence of  such  knowledge.  He  advanced  his 
money,  and  took  the  security  in  good  faith, 
and  became  thereby  possessed  of  all  the  title 
that  belonged  to  the  mortgagees ;  and  had  a 
right  to  enforce  it  in  any  court  having  cogni- 
zance of  the  same. 

The  most  that  can  be  claimed  is,  that  the 
company  intended  a  fraud  upon  the  eleventh 
section  of  the  Judiciary  Act,  in  seeking  to  ob- 
tain a  decision  of  the  federal  courts  upon  the 
validity  of  the  mortgage  between  themselves 
and  the  defendants,  both  parties  residents  and 
citizens  of  the  same  State,  usfng  the  name  of 
the  plaintiff  as  a  cover  for  that  purpose.  But 
admitting  this  to  be  so,  still,  upon  general  prin- 
ciples, the  rights  of  the  plaintiff  under  the  as- 
signment could  not  be  affected  by  the  fraud, 
*unless  notice  was  brought  home  to  L*216 
him.  Till  then,  he  stands  on  the  footing  of  a 
bona  fide  purchaser  without  notice. 

But  the  charge,  we  think,  may  also  be  sus* 
tained  upon  the  ground  on  which  it  was  placed 
by  the  eourt  below.  For,  even  assuming  that 
both  parties  concurred  in  the  motive  alleged, 
the  assignment  of  the  mortgage,  having  been 
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properly  executed  and  founded  upon  a  valua- 
ble  consideration,  passed  the  title  and  interest 
•f  the  company  to  the  plaintiff.  The  motive 
imputed  could  not  affect  the  validi^  of  the 
conv^ance.  This  was  so  held  in  McDonald  ▼. 
Smalley,  1  Peters,  620. 

The  suit  would  be  free  from  objection  in  the 
States  courts.  And  the  only  ground  upon  which 
it  can  be  made  effectual  here  is,  that  the  trans- 
action between  the  company  and  the  plaintiff 
was  fictitious  and  not  real;  and  the  suit  still, 
in  contemplation  of  law,  between  the  original 
parties  to  the  mortgase. 

The  question,  therefore,  is  one  of  proper 
parties  to  give  jurisdiction  to  the  federal  courts; 
not  of  title  in  the  plaintiff.  That  would  be  A 
question  on  the  merits,  to  decide  which  the 
jurisdiction  must  first  be  admitted. 

The  true  and  only  ground  of  objection  in  all 
these  cases  is,  that  the  assignor,  or  grantor,  as 
the  case  outy  be,  is  the  real  party  in  the  suit, 
and  the  plaintiff  on  the  record  but  nominal  and 
colorable,  his  name  being  used  merely  for  the 
purpose  of  jurisdiction.  The  suit  is  then  in 
fact  a  controversy  between  the  former  and  the 
defendants,  notwithstanding  the  conveyance; 
and  if  both  parties  are  citizens  of  the  same 
State,  jurisdiction  of  course  cannot  be  upheld. 

I  Peters,  625;  2  Dallas,  381;  4  lb.  330;  1 
Wash.  C.  C.  70,  80;  2  Sumner,  251. 

Assuming,  therefore,  everything  imputed  to 
the  assignment  of  the  mortgage  from  the  com- 
pany to  the  plaintiff,  the  charge  of  the  court 
was  correct.  The  objection  came  too  late,  after 
the  general  issue.  For  when  taken  to  the 
jurisdiction  on  the  ground  of  citizenship,  it 
must  be  taken  by  a  plea  in  abatement,  and 
cannot  be  raised  in  the  trial  on  the  merits. 
D'Wolf  V.  Rabaud,  1  Peters,  417 ;  Evans  v.  Gee, 

II  lb.  80;  Sims  v.  Hundley,  6  How.  1. 

But  we  are  of  opinion  the  court  erred  in  giv- 
ing the  second  instruction,  which  denied  the 
conclusiveness  of  the  decree  in  the  bill  of  fore- 
closure against  the  right  of  the  plaintiff  to  re- 
cover in  this  action. 

The  suit  in  chancery  was  between  the  orig- 
inal parties  to  the  mortgage,  and  involved  di- 
rectly the  validity  of  that  instrument;  it  was 
the  only  question  put  in  issue  by  Uie  bill  and 
answer,  and  the  only  one  decided  by  the  court. 
The  mortgage  was  held  to  be  void,  on  the 
ground  that  the  bonds  of  the  company  which 
were  given  in  exchange  for  it  were  illegal,  and 
217'' J  created  no  debt  or  liability  for  which 
a  mortgage  security  could  be  taken  or  upheld; 
that  every  part  of  the  transaction  was  beyond 
any  of  the  powers  conferred  upon  the  com- 
pany by  its  charter,  and  therefore  wholly  un- 
authorized and  void.  On  these  grounds,  the 
court  decreed  that  the  bill  be  dismissed.  The 
present  is  an  action  of  ejectment,  brought  by 
the  assignee  of  the  complainants  in  that  suit 
against  defendants  representing  the  interest  of 
the  mortgagor,  and  in  which  the  right  to  re- 
cover depends  upon  the  force  and  validity  of 
the  same  instrument. 

A  mortgagee,  or  anyone  holding  under  him, 
may  recover  possession  of  the  mortgaged  prem- 
ises, after  default,  on  this  action,  unless  it  ap- 
pears that  the  debt  has  been  paid,  or  is  ex- 
tinguished, or  the  mortgage  security  for  good 
"ause  held  ineffectual  to  pass  the  title.  Here 
it  baa  been  gbown  to  have  been  declare4  null 
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and  void  by  a  eourt  of  competent  Jurisdictioa, 
in  a  suit  between  parties  under  whom  the 
present  derive  title,  and  in  which,  as  we  havs 
seen,  the  question  of  its  validity  was  put  di* 
rectl^  in  issue.  The  case,  therefore,  falls 
within  the  general  rule,  that  the  judgment  of  a 
court  of  concurrent  jurisdiction  directly  upon 
the  point  is  as  a  plea,  a  bar,  or  as  evidence  con- 
olusive  between  the  same  parties  or  privies  upon 
the  same  matters,  when  direoUy  in  question  in 
another  court. 

It  is  suggested  on  the  brief  submitted  on  the 
part  of  the  plaintiff  below,  that  a  decree  in 
equity  between  the  same  parties  is  not  a  bar  to 
an  action  at  law;  and  hence,  that  the  decree  in 
the  bill  of  foreclosure  in  this  case  is  no  bar  to 
the  action  of  ejectment;  and  the  case  of  The 
Lessee  of  Wriffht  v.  Deklyne,  1  Peters,  C.  C, 
199,  is  referred  to  as  sustaining  that  position. 
On  looking  into  the  case,  it  wul  be  seen  tiiat 
the  decree  dismissing  the  bill,  which  was  set 
up  as  a  bar  to  the  action  of  ejectment,  was 
placed  upon  the  ground  that  the  complainant 
nad  a  complete  remedy  at  law,  and  did  not, 
therefore^  involve  il^e  legal  title  to  the  property 
in  question.  The  court  say,  that,  if  a  com- 
plainant  seeks  in  a  court  of  equity  to  enforce  a 
strictly  legal  title,  when  his  remedy  at  law  is 
plain  and  adequate,  the  dismissal  of  his  bill 
amounts  to  a  declaration  that  he  has  no  equity^ 
and  the  court  no  jurisdiction;  but  it  casts  no 
reflection  whatever  upon  his  legal  title;  it  de- 
cides nothing  in  delation  to  it,  and  consequentlr 
can  conclude  nothing  against  it.  It  was  ad- 
mitted that  the  decision  of  a  eourt  of  compe- 
tent jurisdiction  directly  upon  the  point  was 
conclusive  where  it  came  again  in  controversy! 

The  case  of  Hopkins  v.  Lee,  6  Wheat.  109« 
illustrates  and  applies  the  principle  which  sov- 
ems  this  case.  There  Hopkins  purchased  of 
Lee  an  estate,  for  which  he  agreed  to  pay 
*$18,000;  $10,000  in  military  lands  at  [*218 
fixed  prices,  and  to  give  his  bond  for  the  resi- 
due. The  estate  was  mortgaged  for  a  large 
sum,  which  incumbrance  Lee  agreed  to  raise. 
The  whole  agreement  rested  in  contract.  Hop- 
kins filed  a  bill  against  Lee,  charing  that  he 
had  been  obliged  to  remove  the  incumbrance^ 
and  claiming  the  repayment  of  the  money,  or, 
in  default  thereof,  that  he  be  permitted  to  sell 
the  military  lands  which  he  considered  as  a 
pledge  remaining  in  his  hands  for  the  mone^. 
Lee  put  in  an  answer  denying  the  allegations  in 
the  bill,  whereupon  the  cause  was  referred  to  a 
master,  who  reported  that  the  funds  with  which 
Hopkins  had  lifted  the  mortgage  belonged  to 
Lee,  upon  which  report  a  decree  was  entered 
accordingly.  The  suit  in  6  Wheaton,  was  an 
action  of  covenant  brought  by  Lee  against 
Hopkins,  to  recover  damages  K>r  not  convey- 
ing the  military  lands  which  he  had  agreed  to 
convey  upon  the  aforesaid  incumbrance  being 
removed.  The  defense  was,  that  the  incum- 
brance had  not  been  removed.  And  upon  the 
trial  Lee  relied  upon  the  suit  and  the  decree  in 
chancery  as  conclusive  evidence  of  the  fsct 
that  he  had  complied  with  the  condition,  whidi 
was  admitted  by  the  court  below,  and  the  de- 
cision sustained  here  on  error. 

The  court,  after  referring  to  the  general  ruliy 
observed,  that  a  verdict  and  judgment  of  a 
court  of  record,  or  a  decree  in  chancery,  al- 
thou|;h  not  binding  upon  stran|(ers,  puts  an  end 

toward  ft 


lS4t                              MoLauohlin  ▼.  The  Bans  or  Potoicao  r  al  tit 

to    all    fnitlier    eontroTeny    concerning    tbe  ture  chartering  this  company,  which  we  havt 

points  thna  decided  between  the  parties  to  such  seen  is  fatal  to  a  recoveiy.    It  belongs  to  the 

•nit.    In  this  there  is,  and  ought  to  be,  no  dif-  State  courts  to  expound  their  own  statutes;  and 

ferenoe  between  a  verdict  and  judgment  in  a  when  thus  expounded  the  decision  is  the  rule 

court  of  common  law,  and  a  decree  of  a  court  of  this  court  in  all  cases  depending  upon  tho 

of  equity.    They  both  stand  on  the  same  foot-  local    laws  of  the   State.     7    Wheat.    361;    t 

ing,  and  may  m  offered  in  evidence  under  the  Peters,  291. 

same  limitations,  and  it  would  be  difficult  to  It  it  unnecessary,  however,  to  pursue  this  In- 

assign  a  reason  why  it  should  be  oUierwise.  quiry,  as  the  grounds  already  mentioned  arfL 

If  any  further  illustration  of  the  principle  in  our  judgment,  conclusive  upon  the  rights  off 

were  necessary,  we  might  refer  to  the  case  of  the  parties. 

Adams  v.  Barnes,  17  Sfass.  365,  where  it  ap-  In  every  view  we  have  been  able  to  take  of 

peared  that  a  mortgagee  had  brought  an  action  the  case,  we  think  the  court  erred  in  the  second 

to  recover  possession  of  the  mortgaged  premises  instruction  given  to  the  jury,  and  that  the  judg- 

in  which  the  mortgagor  had  defended  on  the  ment  below  must  be  reversed, 
ground  of  usury,  but,  failing  in  the  defense. 

the  mortgagee  had  judgment.  The  mortgagor  Order. 
afterward  conveyed  his  interest  to  a  third  per- 
son, who  brought  a  writ  of  entry  against  the  *This  cause  came  on  to  be  heard  on  [*2S0 
mortgagee  to  recover  the  possession,  relying  the  transcript  of  the  record  from  the  Circuit 
upon  the  usury  in  the  mortgage  as  invalidating  Court  of  the  United  States  for  Uie  Southent 
that  instrument,  and  rendering  it  null  and  void.  District  of  Alabama,  and  was  argued  by  ooun- 
But  the  court  held  the  parties  concluded  by  the  sel ;  on  consideration  whereof,  it  is  now  hers 
previous  judgment,  the  same  point  having  been  ordered  and  adjudged  by  this  court,  that  thft 
there  raised  and  decided  in  favor  of  the  mort-  iudgmcnt  of  the  said  Circuit  Court  in  this  causs 
gagee.  be,  and  the  same  is  hereby  reversed,  with  costs; 

The  same  principle  will  be  found  in  Betts  v.  and  that  this  cause  be,  and  the  same  is  herebj 

Starr,  6  Conn.  550,  where  it  was  held,  that  a  n^manded  to  the  said  Circuit  Court,  with  at 

219*]   judgment  recovered  upon  a  *note  se-  rections  to  award  a  venii^  facias  de  novo, 
cored  by  the  mortgage,  notwithstanding  the  plea 
of  usury,  precluded  the  mortgagor  from  setting 

up  that  defense  again,  in  an  action  of  eject-  ■ 
ment  by  the  mortct^^  to  recover  the  possession 
of  the  mortgaged  premises. 

Further  illustrations  of  the  principle  will  be  BRIDGET  MoLAUGHUN,   Appellant, 

found  by  referring  to  Cowen  ft  Hill's  Notes  to  y, 

Phillips  on  Ev.  p.  804,  note  568;  and  2  Green-  _„„  «.^,r«-  ^«  ^...^^.^r^    x    . 

leaf  on  Ev.  sees:  528-531.  THE  BANK  OF  POTOMAC  ei  aL 

The  ease  of  Henry  Raguet  v.  Peter  Roll,  7 

Ohio,  76,  has  been  referred  to  as  mainUining  a  This  court  cannot  notice,  on  appeal,  points  iMt 

different  doctrine.    That  was  a  scire  facias  on  a  considered  by  court  below—issue  may  be  dl- 

mortgags  to  charge  the  lands  in  execution.   The  !««J«<1  ®«^  question  of  fraud  involving  matter 

defense  set  up  was,  that  the  mortgage  had  been  "» >w— holder  of  note  is  creditor  of  mdorser 

given  to  secure  the  payment  of  a  note  of  five  —judgment  •g»>n8t  administrator  evidence 

undied  dollars,  which  was  made  to  the  mort-  fgainst  surety  and  fraudulent  grantee  of  in- 

gmgee  to  compound  a  felony.    There  had  been  tesUte— bill  against,  sufficiency  of. 

a  suit  between  the  same  parties  on  the  note,  in,.^  .                 ^^            ^   ^       ,^  ^   ^ 

wlilrli   ihm  aAinA  dAfpn«»  waii  net  tin  «.nd  nr#i-  Where  an  issue  Is  sent  by  a  coort  of  equity  to  be 

.,  ?  ^            aeiense  was  wt  u]f  ana  pre-  ^^^  ^  ^  ^^      ,^  ^  ^^^  ^^  j^^^  ^^  exceptions 

veiled.    The  case  is  reported  m  4  Ohio  Reports,  are  taken  daring  tbe  Drocress  of  tbe  trial  at  law, 

400.     But  this  former  suit  was  not  interposed  these  excepUons  must  be  brought  before  tbe  Court 

m*  r»1!iiil  nti  fn  ihtk  ariM  fftniBJi  on  t>i«  mnrhrstv^  ^^  Equity  and  there  decided,  In  order  to  give  this 

or  reilca  on  in  tne  scirs  xacias  on  tne  mortgaj^e,  ^^^^  cognisance  of  them  when  the  case  is  brought 

and  the  question  here,  therefore,  was  not  in-  op  for  appeal. 

▼olved  In  that  case,  and,  probably,  could  not  A  qaesflon,  whether  or  not  certain  conveyances 

have  been.    For.  on  looking  into  ti.e  report  of  X«"  'iSS»ft^\''S5l5'',nStttf  la^  ^ 

the  suit  upon  the  note,  it  appears  to  have  been  fact,  and  the  jury  can  be  instructed  upon  matters 

brought,    originally,    in    the    Common    Pleas,  of  law.      ^,^^        ,.,.*         ^^^^      ^.^ 

where  the  pUlnUrf  re«,yerrf     pi.  judgment  ^u^iU'tiSS^mi  S'umS' wl^'S..^1i£*. 'Si.'SS 

was  afterwards  reversed  by  the  Supreme  Court  and  indorser.  Is  sufficient  to  constitute  the  bank  a 

on  error,  without  any  further  order  in  the  case,  creditor  In  claiming  to  have  conveyances  set  aside 

Thi.  left  the  partiea'and  tije  not.  a.  they  etood  ^,''^;S^^Ji'i''^''^n,r^t''^'pl.t:^ri^ 

before   the   judgment   in    the   Common   Pleas,  was  renewed  afterwards. 

Cowen  ft  Hill's  Notes,  p.  826,  note  687.  Where  the  original  debtor  had  made  a  convsy- 

There  is  another  principle  that  would,  prob-  Sc?ri?iSSTi'SrsVit*ww'So?nei««^^^ 

ably,  be  decisive  of  this  case,  over  and  above  sue  and  exhaust  that  trust  property  before  pro- 

the  ground  here  stated,  upon  a  second  trial,  ceedlng  against  the  Indorser  and  his  property.     A 

••:.;»^  A««f  *.#  4^i,«  4-v«»4.^  «^,^i.  m^^^i^^  t^*  4-k.  Judgment  had  been  obtained  against  the  admlnts- 

ansiivjout  of  the  thirty-fourth  section  of  the  {^^^^  ^,  tj^e  indorser,  which  fixed  his  liability. 

Judiciary  Act,  which  provides  that  the  laws  of  This    Judgment    against   the    administrator    m 

the  several  States,  with  the  exceptions  there  which  a  devasUvit  had  been  suggested,  and  a  re- 
stated, shall  be  regarded  as  rules  of  decisions  in 


trials   at  oonunon   law   in   the   courts   of  the       Nora.— Appeal,  exceptions,  what  particularity  in 
United  States,  in  cases  where  they  apply.  Is  necessary  in  order  to  review  in  appellate  court. 

The  highert  court  of  the  SUte  o( Alabama  ha.   gS'Sof ""to'w  1?*2S°d'  ttf2^UU  Tv't 


g:iven  a  construction  to  the  act  of  the  L^sla-    e43 ;  80  L.  ed.  U.  8.  850. 
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turn  of  nallft  bona  to  an  execution,  was  good  evl-  dauffhier  for  the  purpose  of  placiiur  it  oat  of 

denoe  against  the  surety  of  the  administrator,  and  the  rearh  «f  hi«  rraHifnra 

%lso  against  the  fraudulent  grantee  of  the  Intestate.  ^'*!vj?^"  oAu   ^  !?^  ^*      ,««^    c«.     i_ 

Although  the  creditor  has  a  remedy  against  the        On  the  24th  of  November,  1830,  Sheeny  cun- 

surety  of  the  administrator  by  a  suit  at  law  upon  veyed  a  lot  of  ground  in  the  town  of  Alexandria 

the  bond,  yet  he  may  also  file  a  bill  In  chancery  tn  F'lni"n«'  T   1au»  in  fmaf   *j\  aaaum  jurt^i^n€w\% 

against  all  the  parties  who  are  concerned  tn  the  af-  J?  *'<™yna  A-  ^*  >»  trua^  to  secure  McLAUgh- 

leged  fraud,  and  such  other  persons  as  are  Interest-  Im  against  his  indorsements  in  the  banic,  as  far 

ed  In  the  estate.  ..  .    .^    w..  "the  sum  of  $3,950.    Lee  was  to  sell  it  when- 

tritt'?f°??.'}uS'bW.'Si.2lIS?5ai:VS  SSSeSIS  r'  McL.«ghHn  requested  him  In  writing  f 

Serson  should  be  resorted  to  for  the  payment  of  oo  so. 
ebts  before  applylna  to  the  realty ;  yet,  where  the        On  the  6th  of  November,  1832,  Edward  Mc- 

administrator  was  found   guilty  of  a  devastavit,  r^M^hlin    Mnvc^vM    tn    hU    i1<Lii<rhf»i>    Di-iHovt 

and  the  personal  property  was  chiefly  left  in  the  J^^gn^n    conveyed    to    his    dau^nter    iSndget 

hands  of  the  surety,  who  was  also  the  person  four  lots  in  Alexandria,  in  fee-simple,  reaerv- 

charged  with  being  a  fraudulent  grantee  of  the  In-  ing  to  himself  a  life  estate, 

testate,  the  general  rule  Is  not  applicable.  ^•On  thtk  Iftth  nt  \lurt»h    1A^^    RKM»bv  r*«9< 
In  a  bill  against  the  fraudulent  grantee.  It  Is  not  un  tne  lOtn  oi  March,  1»33,  Hheeliy  L  "* 

necea8ai7    to   aver   a  deficiency   of   the   personal  and  wife  conveyed  to  McLaughlin  certain  other 

estate  of  the  deceased ;  It  Is  sufllclent  to  aver  the  real  property  and  slaves,  and  other  personal 

fraud  and  the  waste  of  the  personal  assets  by  such  nronertv       It   waa   a.n    InH^mnifir   AirAlnmt   Iom 

grantee,  who  was  also  the  personal  represenutlve.  Property,     u  was  SA   indemnity  againat   loss 

from  the  indorsement  of  McLaughlin  upon  the 

THIS  was  an  appeal  from  the  Circuit  Ck)urt  of    «»^Jf«  iS.'^S!?^':??  tSJI ""^^  ?q Jf*  ui  t        kii 

the  United  SUtes  for  the  District  of  Co-  ^  2?,i^  .!i?*w  ^^IT^^'i'  ^^33,  McLaughl  n 

i.,«nK{.  i^^A  nrv.,«.f»  «#  Aimnr^^A^^   .SfiifKT  ^»  •  oxccuted  another  deed  in  fee-simple  of  certain 

lumbia  and  County  of  Alexandria,  sitting  as  a  p^p^^ty  to  his  daughter  Bridget. 

m  bilFwaf  S;d  in  the  Circuit  Court  by  the  ^  ^P  ^P'^S^^Jf'  *^"  "?-^  mentioned  in  the 

President,    Directors    and    Company    of ^  the  ^^^^^JJ^f..^  ^^..^''"'^T  **.^oicn'*''  ^^ 

Bank  of  Potomac,  Elijah  DallettT  and  Elijah  "^J^y^^^A.  \^  amount  was  f5,250. 

Dallett,  Jr.,  trading  under  the  fifm  of  Eli  ah  J^  ^^l'  }^^\}:t  ^nAin  ^^?^Z^^i^^^ 

221*1  Dallett  •&  Co.,  William  H.  Miller,  and  ?"?^JP?^^®  °^^  ^^  in  August,  1834,  cb- 

A.  C.  Cazenove  ft  Co.,  who  sue  in  behalf  of  ij'?l Jiff"*"*  ^^  ^^'*"^^'  "^^^'^   ^""^^ 
Uiemselres   and   auch   other   creditors   of   tlie       >,_  *u.  k'jv  -.»  a.  i  —u       lasj   •»»  t       i.i- 
estate   of    Edward    McLaughlin,   deceased,   as       On  the  16th  of  September,  1834,  M^>atigWm 

will  make  themselves  parti«  and  contribute  to  ^i'^J?*  '"fJl!^  ^i^J^^A  V'^!^  «  m'  V^^ 

the  expense  of  this  .«it?.gai„st  Edward  Sheely  ert^„  '^t^^S  1834''lfttbre^JSa'rc^  «f 

in  his  own  right  and  as  administrator  of  Ed-  ..     ^u^VW^a   \/i1iZ.L^u^  aiJa 

ria^:?lfd"'Bra?J  ^^'c^l.'pn.'-B-riK  ^^  '^  t^V^r^riir "tb''^  ^**^ 

otherwise  called  Biddy  McLaughfin.  anothe?of  ^„^hV.^L^U*Si?«™^*Sf  .H^T^i 

the  children  and  heiw  at  law  of  Mid  Edward  "P**"  !"•  '>*'"'••    "  "  ""*  necessary  to  state  tte 

McLaughlin,    and    surety    for    said    Edward  3?t)^^fj?^  *L*'''^:S'"rpSJi,T.!?  ^^^^^ 

Sheey?administration  on  said  estate,  and  Ed-  !f?^'*f"H™^™ft«  «L 

S^m^th';  »id'  E^a^d  ShX*  '"'  "'  *™"  "rj'jril^fiTheT^gSfnt  which  th.  b«.k 

'The'tr^Uvforthe^.^t-  a.  follows:  ^  <**••»-?  ^instVakughlin  in  hto  Ufe- 

Edward  Sheehy's  notes,  indorsed  by  Edward  JZisT^t^T^  ^wWh  .1^  «'JS^on  i!^  t 

mf«T»..»ki:n    «,«JL  Ai^„^Jw*^^A  »4-  4k/ -r.mL'  «#  ministrator,  upon  which  an  execution  was  is- 

p.'V^.^i^.^f^^^^^^  ^^^    The  return  was,  that  no  effects  of  the 

Potomac  as  follows,  viz:  ^^  McLaughlin,  in  the  hands  of  his  admints- 

1828.--Dec.   12,   1  note  for $2,000  trator,  were  to  be  found  whereon  to  levy  the 

1830.-^an.  16,  1     "       "  2,000  .aid  eiecution. 

Feb.     5,  1     "       " 2,000  in  April,  1836,  the  bank  brought  an  action 

And  they  were  curtailed  and  renewed  from  against  Sheehy  suggesting  a  devwtavit,  a^^ 

time  to  time,  until  they  all  became  due  the  20th  ^^^  l^^^,  obtained  a  judgment  against  him 

Ta*iiiarv   1  fl'io  vSv  .  ^^  bouis  propHis.     Exccutiou  was  also  issued 

January,  i5jz,  vix..  ^^^  ^^.^^  ^g^  ^^^^^  ^^  ^j^.^j^  ^^^  ^^^  ^ 

;      H      ?/   1  AAA  ?^^^  *"^  chattels  of  the  said  Sheehy  wore  to 

1  1,900  g^  found. 

1      "      "     '   ^>^75  In  January,  1838,  the  bank  filed  iU  bUl  on 

A          xj      X        Trm  *^«  equity  side  of  the  court,  suing  for  Itaelf 
Amounting  to        $6,260  ^n^i  g^ch  other  creditors  of  the  esUte  of  Edwaid 
when  they  were  amalgamated,  and  one  note  McLaughlin  as  chose  to  make  themselTOS  par- 
substituted  for  the  three,  which  note  was  ne-  ties  and  contribute  to  the  expense  oi  the  suit, 
newed  from  time  to  time  until   16>18  April,  The  bill  recited  the  above  facts;  aTured  that  a 
1834,  when  it  became  due  and  was  protested,  large  amount  of  personal  property  came  faito 
Whilst  these  notes  were  running  on,  namely,  the  hands  of  the  administrator;    toat  the  said 
on  the  27th  of  September,  1830,  one  James  Rob-  administrator,  and  his  said  rarety,  oombhiing 
inson  conveyed  certain  property  in  Alexandria  together  to  defraud  the  erediton  of  the  said 
to  Bridget  McLaughlin,  who  was  the  daughter  McLaughlin,  caused  his  personal  estate  to  be 
of  Edward  McLaughlin,  the  indorser  of   the  appraised  at  prices  greatly  below  ite  Tallies  and 
above  notes.    Sheehy,  the  maker,  was  married  then  sent  off  the  said  slavee  to  distant  parte  for 
to  another  daughter.    One  of  the  allegations  in  sale,  where  they  *were  aetnaUr  eold  for  [*llt 
the  bill  was,  that  this  property  was  secretly  sums  greatly  exceeding  the  said  appralecment; 
paid  for  by  Edward  McLaughlin,  who,  it  was  that  no  account  of  the  aalee  of  the  eald  Me- 
Alleged,   procured   it   to   be  conveyed  to  hie  Laughlin's  personal  eetate  bad  ever  ben  le- 
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turned  to  the  said  Orpbana'  Oourt,  nor  had  the 
•aid  adminiatrator  erer  made  any  settlement  of 
hia  adminiatration  aocounta ;  that  large  sums  of 
money  of  the  said  estate  yet  remain  unac- 
counted for,  and  misapplied  to  their  own  use 
by  the  said  administrator  and  his  surety;  that 
McLaughlin  had  combined  and  confederated 
with  his  daughter  Bridget  fraudulently  to  con- 
vey and  transfer  his  property  to  her,  with  a 
▼lew  to  protect  it  from  liability  for  \d%  debts; 
that  all  the  said  deeds  were  fraudulent  and 
void;  that  the  deceased  left  no  real  estate,  hav- 
ing thus  conve3'ed  it  all  fraudulently  away; 
that  his  personal  estate  had  been  made  away 
with  and  misapplied  by  the  administrator  and 
his  surety,  the  said  Bridget;  that  the  bank  had 
a  right  to  be  substituted  to  the  benefit  of  the 
trust  deeds.  The  bill  then  prayed  a  discovery 
and  account  of  the  personal  estate;  that  the 
fraudulent  deeds  might  be  set  aside  and  an- 
nulled, and  the  property  mentioned  in  them  be 
applied  to  the  payment  of  the  debts  of  the  es- 
tate, and  for  general  relief. 

A  supplemental  bill  and  answer  were  filed  in 
the  course  of  the  proceedings,  which  did  not 
essentially  vary  the  state  of  the  case. 

In  May,  1838,  Bridget  filed  her  answer, 
which  was  afterwards  withdrawn,  and  another 
filed  in  May,  1842.  Sheehy  and  wife  filed  their 
answer  in  May,  1839.  The  answer  of  Bridget 
denied  all  the  allegations  in  the  bill,  and  espe- 
cially a  legal  recovery  against  Sheehy  for  said 
debt,  but,  if  proved,  contested  that  she  was 
bound  for  the  same,  being  no  party  thereto. 
She  further  admitted  giving  the  bond  as  surety 
for  Sheehv,  but  denied  that  it  was  binding  on 
her  or  that  personal  property  of  more  value 
than  $1,653.28  came  to  his  hands,  as  shown  in 
the  inventory  thereof.  She  denied  any  com- 
bination to  defraud  the  creditors  of  Edward 
McLaughlin,  by  undervaluing  his  personal  es- 
tate, or  selling  it  higher  than  the  appraisement, 
or  not  having  it  accounted  for.  She  denied  the 
existence  of  any  indebtedness  now  by  E^iward 
McLaughlin,  or  at  his  death,  as  indorser  for 
Sheehy,  which  existed  in  September,  1830,  and 
averred  that  notice  of  protest  was  necessary  to 
make  him  so  liable,  which  had  never  taken 
place,  and  that  the  deed  then  given  to  her  was 
not  fraudulent  as  to  the  bank.  She  further 
averred  that  the  deeds  were  not  void,  because 
Sheehy  was  the  principal  debtor,  and  possessed 
auflficient  real  estate  then  to  saitsfy  the  debt. 
She  further  alleged,  that  the  real  estate  of  her 
father  was  liable  in  the  hands  of  his  heirs 
only  for  specialty  debts,  which  this  was  not. 
She  proceeded  to  deny  fraud  in  the  various 
224*]  other  *deeds  to  her,  and  to  allege  a 
moneyed  consideration  therefor.  She  admitted 
the  conveyances  in  trust  by  Sheehy,  and  averred 
that  the  bank  had  never  requested  the 
land  held  in  trust  to  be  conveyed  and  applied  to 
the  discharge  of  this  debt,  or  it  would  have 
been  done,  and  that  it  ought  now  to  be  done  be- 
fore a  resort  to  the  personal  estate.  She  denied 
the  validity  of  the  judgments  against  Sheehy 
as  affecting  her,  and  proceeded  to  answer  the 
apccial  interrogatories  addressed  to  her. 

Sheehy  and  wife,  in  their  answer,  denied  all 
fraud  in  the  inventory  or  management  of  tho 
estate;  admitted  that  no  account  of  his  admin- 
istration had  been  rendered  by  Sheehy,  but 
averred  hia  readiness  to  do  so;  that  although 
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he  was  the  nominal  administrator,  yet  Bridget 
McLaughlin  transacted  all  the  business,  and 
denied  all  combination  with  Bridget,  or  with 
any  other  person,  to  defraud  the  creditors  of 
Edward  McLaughlin. 

In  April,  1839,  the  court  passed  a  decree  for 
the  sale  of  the  property  mentioned  in  the  two 
deeds  of  Sheehy  to  Lee,  of  the  24th  of  Novem- 
ber, 1839,  and  Sheehy  and  wife  to  Edward  Mc- 
Laughlin, of  the  16th  of  March,  1833.  The 
reports  of  sale  need  not  be  further  adverted  to. 

In  May,  1843,  the  cause  standing  under  a 
^neral  re^ilication  and  issue,  the  court  ordered 
it  to  be  tried  at  law,  for  the  purpose  of  ascer- 
taining— 

1st.  Whether  any,  and  what,  valuable  consid- 
eration was  paid  or  civen,  and  by  whom,  to 
James  Robinson,  for  the  property  conveyed  by 
him  to  the  said  Bridget  McLaughlin  in  the  bill 
mentioned;  and  whether  the  said  property,  in 
the  said  deed  mentioned,  was  purchased  bona 
fide  by  the  said  Bridget,  with  ner  own  funds. 

2d.  Whether  the  deeds  of  the  6th  of  Novem- 
ber, 1832,  and  the  9th  of  November,  1833,  in 
the  bill  mentioned,  from  the  said  Edward  Mc- 
Laughlin and  the  said  Bridget  McLaughlin, 
or  either,  and  which  of  said  deeds  were  or 
was  made  with  intent  to  hinder,  delay,  or  de- 
fraud the  complainants  of  their  just  and  lawful 
actions  as  creditors  of  the  said  Edward  Mc- 
Laughlin, or  whether  the  said  deeds  were  made 
for  valuable  consideration,  and  bona  fide. 

3d.  Whether  the  deed  of  the  15th  of  Septem- 
ber, 1834,  from  the  said  Edward  McLaughlin  to 
the  said  Bridget,  was  made  with  a  like  intent 
to  hinder  or  delay  the  said  complainants,  or 
bona  fide,  and  for  valuable  consideration. 

The  jury,  being  unable  to  agree,  were  dis- 
charged, and  the  record  transferred  to  Wash- 
ington County,  where  the  cause  was  tried  at 
March  Term,  1844.  The  certificate  was  as  fol- 
lows: 

'Upon  the  first  issue  joined  the  jury  say, 
that  the  valuable  consideration  expressed  m 
the  deed,  referred  to  in  the  said  issue, 
*was  paid  by  Bridget  McLaughlin  to  [*225 
said  «)anios  Robertson,  and  that  the  said  prop- 
erty mentioned  in  the  said  deed  was  purchased 
bona  fide  by  the  said  Bridget,  with  her  own 
funds. 

"And  we  find,  as  to  the  second  of  said  issues, 
that  the  said  deeds  of  the  6th  of  November. 
1832,  and  the  9th  of  November,  1833,  in  the 
said  bill  mentioned,  from  said  Edward  Mc- 
Laughlin to  said  Bridget  McLaughlin,  where, 
and  both  and  each  of  them  were  made  by  the 
Raid  Edward  with  intent  to  hinder,  delay,  and 
defraud  the  said  complainants  of  their  just  and 
lawful  action  as  creditors  of  the  said  Edward 
McLaughlin,  and  that  the  said  Bridget  had 
notice  of  said  intent,  and  that  they  were  not, 
nor  were  either  of  them,  made  for  an  adequate 
^-aluabIe  consideration,  nor  were  either  of  them 
made  bona  fide  between  the  said  parties. 

"And  as  to  the  third  of  the  said  issues,  we 
find  that  the  deed  of  the  15th  of  September, 
1834,  from  the  said  Edward  McLaughlin  to  the 
said  Bridget,  was  made  with  a  like  intent  to 
hinder  and  delay  the  said  complainants,  and 
was  not  bona  fide;  and  the  same  was  not  made 
for  a  valuable  consideration. 

"And  we  find  upon  the  second  and  third 
issues  for  the  complainants." 
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In  tbe  eotirse  of  this  trial,  sundry  bills  of  ez- 
eeptions  were  taken,  which  it  is  unnecessary  to 
specify,  because  the  points  made  were  not 
brougnt  before  the  court  which  sent  the  issue 
to  be  tried  at  Uw,  and  therefore  it  was  held 
that  they  should  not  come  before  thin  court 
for  reyiew. 

In  June,  1846,  the  Circuit  Ck>urt  of  Alezan- 
driapassed  the  following  final  decree: 

The  court,  on  consiaeration  of  the  above 
matters,  do  now  here,  this  10th  day  of  June, 
1845,  order,  adjudge  and  decree,  that  the  afore- 
said deed  from  James  Robertson  to  Bridget 
McLaughlin,  dated  the  27th  day  of  Septem^r, 
1830,  in  the  bill  of  the  complaints  mentioned, 
was  not  made  with  intent  to  hinder  or  defraud 
the  creditors  of  the  said  Edward  McLaughlin, 
and  is  not  fraudulent  and  Toid.  And  they  do 
further  adjudee  and  decree,  that  the  several 
deeds  dated  the  6th  of  November,  1832,  and 
the  9th  of  November,  1833,  and  the  15th  of 
Sep^-ember,  1834,  from  the  said  Edward  Mc- 
Laughlin to  his  daughter,  the  said  Bridget  Mc- 
Laughlin, were  made  without  valuable  con- 
sideration, and  were  made  with  intent  to  delay, 
hinder,  and  defraud  the  creditors  of  the  said 
Edward  McLaughlin,  and  are  therefore  fraud- 
ulent and  void  as  against  them,  and  that  the 
said  deeds  be  set  aside  and  annulled. 

"And  the  court,  proceeding  to  grant  to  the 
complainants  such  relief  as  they  are  entitled  to, 
and  as  sought  in  their  said  bills,  do  further  ad- 
judge, order  and  decree,  that  the  real  estate 
S26*]  described  *and  mentioned  in  the  above 
last  mentioned  deeds,  from  the  said  Edward  to 
the  said  Bridget  McLaughlin,  and  by  this  de- 
cree declared  iraudulent  and  void,  be  subjected 
to  the  pavment  of  the  debts  of  the  complain- 
ants, in  the  manner  hereinafter  directed;  and 
that  the  commissioners  hereinafter  named  do 
proceed  to  make  out  of  the  said  property,  by  a 
sale  of  the  same,  or  so  much  thereof  as  may 
be  re<}uisite,  and  in  such  lots  as  to  the  said 
commissioners  shall  seem  best,  at  public  auc- 
tion, to  the  highest  bidder,  after  giving  thirty 
days'  notice  of  the  time,  place,  and  terms  of 
safe,  by  publication  in  the  Alexandria  Gazette, 
the  following  several  sums,  that  is  to  say" 
(proceeding  then  to  distribute  the  fund  amongst 
the  creditors). 

An  appeal  from  this  decree  brought  the  case 
up  to  this  court. 

It  was  argued  by  Mr.  Francis  L.  Smith  and 
Mr.  Brent  for  the  appellant,  and  Mr.  Bradley 
and  Mr.  Davis  for  the  appellees. 

The  points  raised  by  the  counsel  for  the  ap- 
pellants were  the  following,  viz.: 

1st.  That  so  far  as  regards  the  claim  of  the 
Bank  of  Potomac,  the  principal  plaintiff,  the 
property  conveyed  by  Sheehy  to  Lee  and  Mc- 
Laughlin in  the  deeds  of  trust  should  first  have 
been  exhausted,  and  appropriated  to  the  pay- 
ment of  the  debt.  15  Wend.  588;  5  Wend. 
661. 

2d.  The  bank  might  have  made  its  debt  by 
pnhrsuing  properly  its  remedy  at  common  law. 
The  suit  against  Sheehy  as  drawer  of  the  note 
was  brought  to  May  Term,  1834,  and  an  office 
judgment  was  confirmed  at  November  Term, 
1834.  No  execution  was  issued  on  this  judg- 
ment, although  the  person  of  Sheehy,  by  the 
Jawb  then  in  force,  might  have  been  taken  in 
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execution,  and  his  lands  sold  under  a  fl.  fa^ 
and  although  it  appears  from  the  record  that 
he  held  the  lands. 

3d.  The  personal  property  of  McLaughlin  is 
the  fund  primarily  liable  for  the  payment  of 
his  debts;  and  before  a  sale  of  the  realty  could 
properly  have  been  decreed,  the  administration 
account  of  Sheehy  on  his  estate  should  have 
been  settled,  in  order  to  ascertain  the  exact 
amount  for  which  the  realty  was  liable.  1 
Story,  Eq.  ed.  1846,  sec  548;  4  Johns.  Ch.  619. 

4th.  The  real  estate  of  McLaughlin  could  not 
be  sold  as  long  as  there  was  any  personalty. 
Act  of  Congress,  24th  of  June,  1812,  putting 
real  estate  in  the  Ck>unty  of  Alexandria  on  the 
same  footing  with  that  in  the  County  of  Wash- 
ington. For  laws  of  Maryland,  see  1  Harr.  ft 
Johns.  469;  4  Gill  &  Johns.  296;  8  Peters,  128. 

5th.  The  complainants  rely  alone  on  judg- 
ments against  the  administrator,  which  we 
contend  are  no  evidence  against  Bridget 
*  McLaughlin  as  grantee  in  the  posses-  [*227 
sion  of  the  property.  1  Mass.  445;  8  Peters, 
528;  5  Gill  &  Johns.  433;  4  Harr.  &  Johns. 
126,  270;  6  Johns.  Ch.  360;  11  Leigh,  38;  4 
Phil.  Ev.  ed.  1843,  note  639,  page  921,  where 
the  authorities  are  collected. 

6th.  The  liability  of  Brid^t  McLaughlin,  if 
any,  was  on  the  administration  bond  as  surety 
for  Sheehy,  which  could  not  be  enforced  by 
the  creditors  at  large.  The  doctrine  is  well 
settled,  in  equity,  that  a  suit  to  set  aside  a 
deed  of  real  estate  for  fraud  cannot  be  main- 
tained until  there  is  a  judgment  at  law.  2 
Leigh,  84;  1  Story,  Eq.  sees.  375,  376. 

7th.  There  is  no  averment  in  the  bill  that  the 
indorser,  McLaughlin,  was  ever  notified  of  the 
nonpayment  of  the  note  on  which  the  bank  has 
sued.    6  Wheat.  146,  572-574. 

Some  other  points  were  made  relating  to  the 
instructions  given  in  the  court  of  law,  to  which 
an  issue  was  sent  to  be  tried;  but  the  decision 
of  this  court  being  that  those  instructions  were 
not  properly  before  it,  it  is  not  deemed  neces- 
sary to  insert  them. 

These  points  were  severally  resisted  by  tlis 
counsel  for  the  appellees. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

He  first  gave  a  synopsis  of  the  bill  and  an- 
swers, and  then,  after  some  reference  to  the 
evidence,  proceeded  as  follows: 

A  preliminary  point  to  be  considered  in  this 
case  IS  in  respect  to  the  exceptions  made  at  the 
trial  by  a  jury  of  the  issue  at  law,  sent  from 
the  Court  of  Chancery,  or  the  equity  side  of  the 
Circuit  Court  of  the  United  States.  On  the  re- 
turn of  that  issue  to  the  equity  side  of  the 
court,  exceptions  to  the  rulings  were  not  made, 
or  renewed  against  the  correctness  of  the  find- 
ing of  the  verdict,  and  consequently  no  opinion 
on  them  has  ever  been  rendered  by  the  court 
sitting  in  chancery.  It  is  quite  clear,  then,  that 
they  are  not  before  us  on  this  appeal,  whidi  is 
only  from  a  decree  on  the  equity  side  of  that 
court. 

We  wish  it  to  be  distinctly  understood,  as  a 
matter  of  practice  in  like  cases,  that  this  court 
cannot  express  any  opinion  on  matters  ruled  in 
any  other  court,  or  side  of  the  court,  than  that 
appealed  from;  and  if  it  be  necessary  to  go  into 
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other  oourU  to  get  verdicts  or  decisions  on  any 
portion  of  the  case  in  its  progress  below,  any 
objections  to  rulings  on  the  points  arising  in 
those  trials  or  decisions  must  be  presented  for 
revision  to  the  court  which  orders  the  issue, 
and  be  acted  upon  there,  if  we  are  expected 
to  take  cognizance  of  them  here.  Brockett 
V.  Brockett,  3  How.  691 ;  Van  Ness  ▼.  Van  Ness, 
6  How.  62;  May  hew  v.  Soper,  10  Qill  ft  Johns. 
228*]  372.  Such,  too,  is  substantially  *the 
doctrine  in  England.  2  Daniell,  Ch.  Pr.  746; 
Bootle  V.  Blundell,  19  Ves.  500. 

It  is  next  objected,  that  there  was  an  error  in 
the  court  in  ordering  such  an  issue  to  be  tried 
by  a  jury,  as  it  did  in  the  present  case.  But 
we  are  not  satisfied  that,  in  referring  the  ques- 
tion of  fraud  in  the  conveyances  to  a  jury  for 
their  verdict  to  aid  the  court  in  its  incjuiries, 
anything  improper  was  submitted.  It  did  not, 
as  has  been  contended,  refer  a  question  of  law 
only.  Fraud  is  often,  as  here,  a  mixed  ques- 
tion of  law  and  fact.  Seward  v.  Jackson,  8 
Cow.  406,  439;  Brogden  v.  Walkef's  Executor, 
2  Harr.  &  Johns.  291.  And  it  might  be  very 
useful  to  have  the  views  of  a  jury  on  it,  taking 
care  to  instruct  them  concerning  the  law,  and 
leaving  to  their  exclusive  consideration,  as  was 
probably  done  here,  merely  the  facts  as  con- 
nected with  that  law.  Such  feigned  issues  are 
not  for  the  assistance  of  parties  so  much  as  of 
the  court.  2  Daniell,  Gh.  Pr.  730.  And 
though  they  may  not  always  be  well  made  up, 
yet,  as  the  court  are  influenced  by  the  finding 
or  not,  as  seems  to  it  proper  (19  Ves.  500;  Al- 
len v.  Blunt,  3  Story,  746),  it  is  very  rare  that 
ordering  such  an  issue  can  be  deemed  a  ground 
of  error.  It  may,  however,  be  conceded,  that, 
if  such  an  issue  be  one  of  mere  law,  or  idle,  or 
impertinent,  it  is  erroneous.  2  Daniell,  Ch. 
Pr.  315,  420,  730;  Nicol  v.  Vaughan,  5  Bligh. 
540-545;  3  Ves.  ft  Beam.  43.  Disregarding, 
then,  those  exceptions  made  in  the  trial  of  this 
feigned  issue,  as  not  being  legally  before  us, 
and  overruling  the  objection  to  the  propriety  of 
the  issue  itseU,  the  finding  of  the  jury,  and  the 
opinion  of  the  court  sitting  in  chancery  on  that 
part  of  the  case  relating  to  the  fraudulent  con- 
veyances, would  seem  to  be  correct.  At  least, 
this  court  appears  bound  to  consider  it  so, 
prima  facie;  and  we  see  nothing  in  the  evi- 
dence itself,  if  reconsidered  here,  which  would 
show  the  weight  of  it  not  to  accord  with  their 
results.  2  Rand.  398;  Hoye  v.  Penn,  1  Bland. 
Ch.  28;  Kipp  v.  Hanna,  2  Bland.  26;  2  Harr. 
ft   Johns.  292. 

Those  results  are,  that  all  the  deeds  except 
the  first  one  were  fraudulent  against  creditors. 
The  next  inquiry  is,  whether  the  nlaintiffs  can 
legally  be  considered  creditors  at  tne  time  these 
deeds  were  excuted.  It  is  true,  there  must 
usually  be  a  debt  pre-existing.  Sexton  v. 
Wheaton,  8  Wheat.  229.  In  our  view,  a  pre- 
existing debt  by  a  note,  which  was  only  re- 
newed afterwards,  with  the  same  indorser,  con- 
*'-inued  to  be  the  same  pre-existing  debt  for  this 
purpose  as  it  stood  orijEnnally,  hoth  as  to  the 
maker  and  indorser.  They  both  regarded  it 
virtually  as  the  same,  as  no  new  consideration 
ever  arose  between  the  parties.  Especially  on 
the  equity  side  of  this  court,  and  of  the  Circuit 
Court  below  where  the  question  arises,  such 
229*]  a  case  *ought  to  be  regarded  as  much 
within  the  mischief  of  the  statutes  against 
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fraudulent  conveyances  as  if  the  action  leadina 
to  judgment  against  the  administrator  had 
been  on  the  original  indorsement  of  the  orig- 
inal note. 

But  farther,  it  is  objected  that  the  debt  here, 
at  the  time  of  the  conveyances,  was  not  abso- 
lute, as  it  should  be  in  order  to  predicate  fraud 
concerning  it.  But  a  contingent  debt,  likely  to 
become  aosolute,  and  which  afterwards  does 
become  absolute,  is,  both  on  principle  and  prec- 
edent, enough  to  furnish  a  motive  to  make  a 
fraudulent  conveyance  to  hinder  or  avoid  its 
eventual  payment.  And  this  may  be  presumed 
to  have  Men  done  here,  provided  circumstances 
exist  indicative  of  fraud.  Kinff  v.  Thompson, 
9  Pet.  220;  Heighe  ▼.  Farmers^  Bank,  6  Harr. 
ft  Johns.  68.  Such  circumstances  must  exist; 
and  when  the  liability  is  contingent,  like  that 
of  a  warrantor  or  indorser,  the  conveyance 
cannot  be  considered  as  per  se  fraudulent.  Sew- 
ard V.  Jackson,  8  Cow.  406,  439.  But  all  the 
attendant  facts  here  were  scrutinized,  and  the 
inference  of  fraud  seems  to  have  been  fairly  de- 
duced from  the  whole.    5  Gill  ft  Johns.  583. 

There  is  another  objection  to  a  recovery  by 
this  bill  in  equity,  because  the  original  debtor, 
Sheehy,  had  made  a  conveyance  in  trust  to  Lee 
for  the  indemnity  of  Edward  McLaushlin,  and 
it  is  argued  that  the  plaintiffs  should  have  re- 
sorted to  that  rather  than  to  a  suit  against  the 
administrator  of  Edward  McLaughlin.  But 
where  the  maker  and  indorser  have  both  had 
their  liability  fixed  on  a  note,  an  action  will  lie 
against  either.  Here  both  had  become  liable, 
else  the  indorser  had  not,  for  the  latter  is  never 
liable  unless  the  maker  is  also;  and  that  the  in- 
dorser had  here  become  liable  is  to  be  presumed 
strongly  from  the  actual  recovery  against  his 
administrator. 

The  next  objection  is,  that  the  judgment 
against  the  administrator  of  ^he  indorser,  the 
only  evidence  of  a  debt  offered  here,  is  no 
evidence  against  the  surety  of  the  admin- 
istrator, or  against  a  fraudulent  grantee  of  the 
intestate  debtor,  as  is  Bridget  McLaughlin. 
But  we  think  otherwise.  The  administrator 
and  his  intestate  are  privies,  and  the  former  is 
liable  after  one  recovery  against  the  goods  in 
his  hands,  and  another  against  himself,  sug- 
gesting a  devastavit  on  a  return  of  nulla  bona. 
2  Brock.  213,  214. 

If  the  administrator,  then,  in  such  case,  be 
estopped,  as  he  is,  to  deny  the  indebtedness  of 
the  debtor  whom  he  represents,  so  must  be  his 
surety,  prima  facie  at  leMt.  1  Brock.  135, 
268;  4  Johns.  Ch.  620;  2  Rand.  398.  So  in  a 
bill  in  chancery,  charging,  like  this,  fraud  in 
the  administrator  and  a  grantee,  we  think  that 
such  a  judgment,  till  impeached,  is  good  against 
the  fraudulent  grantee.  Birely  v.  Staley,  6 
Gill  ft  Johns.  433;  ^Alston  v.  Munford,  [*230 
1  Brock.  279;  2  Rand.  398.  As  to  the  heir, 
the  question  is  different,  and  the  force  of  the 
recovery  may  be  much  less.  2  Leigh,  84;  Bank 
of  United  States  v.  Ritchie,  8  Peters,  128;  4 
Harr.  ft  Johns.  270,  271;  1  Munf.  437,  455.  Not 
being  a  privy  in  estate  or  deed  with  the  admin- 
istrator, it  may  not  be  res  judicata  or  even 
prima  facie  valid,  so  as  to  bind  either  the  heir 
or  a  devisee.  1  Brock.  145,  247;  1  Munf.  1, 
437,  445;  5  Gill  ft  Johns.  433.  But  a  fraudu- 
lent j^rrantee  stands  in  a  different  relation,  and 
his  rights  are  in  several  unlike  theirs. 
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The  form  of  proceeding  which  has  been 
adopted  here  against  the  surety  is  also  excepted 
to.  There  is  another  mode,  to  be  sure,  of  pro- 
ceeding asainst  the  surety,  which  is  on  the  ad- 
ministration bond.  But  in  that  case,  a  judg- 
ment like  this  against  the  administrator  would 
be  presumptive  evidence  against  the  surety, 
thouffh  open,  perhaps,  to  proof,  if  any  existed, 
of  collusion  or  fraud  in  the  judgment.  In  this 
way,  also,  though  the  creditor  has  a  double 
remedy,  if  the  surety  has  combined  to  commit 
a  fraud  and  waste  of  the  estate,  and  may  pro- 
ceed against  him  for  that  in  a  bill,  or  pro- 
ceed on  the  administration  bond,  yet  this  double 
remedy  is  not  unusual,  nor  exceptionable;  and 
bills  like  these  may  well  include  all  who  have 
colluded  with  the  administrator,  or  improperly 
intermeddled  with  the  property,  like  executors 
de  son  tort.  Holland  v.  Orion,  1  Mylne  &  Keen, 
240;  1  Ves.  Sen.  105;  2  Keen.  534;  Story,  £q 
PI.  sec.  178;  Chamberlayne  v.  Temple,  2  Rand. 
808.  But  whether  fraud  is  charged  or  not, 
such  bills  should  usually  include  all  persons 
who  may  be  affected  bv  being  interested  in  the 
estate.  Story,  £q.  PI.  sec.  178;  Bowsher  v. 
Watkins,  1  Russ.  ft  Mylne,  277.  This  is  ex- 
pedient in  order  to  settle  all  the  liabilities  and 
exceptions  in  one  proceeding,  and  to  ascertain 
how  much  ought  to  be  charged  on  real,  and 
how  much  on  the  personal  estate.  Story,  £q. 
PI.  sees.  172-176.  Hero  the  collusion  and 
waste  are  imputed  to  both  the  administrator 
and  surety,  and  the  same  surety  is  charged 
with  fraud  in  the  purchase  of  the  land,  and  thi^s 
proceeding  against  tliem,  whatever  other  rem- 
edy may  exist,  must  therefore  be  deemed  prop 
cr.  Story,  PI.  sec.  178;  1  Mylne  ft  Keen,  237, 
240;  1  Russ.  ft  Mylne,  281,  note;  5  Gill  & 
Johns.  432,  453;  2  Hand.  308,  300;  10  Gill  &, 
Johns.  65,  100. 

The  next  objection  is,  that,  by  the  laws  pre- 
vailing in  Alexandria,  the  first  resort  for  pay- 
ment of  such  a  debt  should  be  to  the  personal 
estate,  before  goine  to  the  real.  There  seemn 
to  be  not  much  doubt  of  this,  as  a  ceneral  prin- 
ciple, under  the  laws  of  Marylana.  by  5  Geo. 
II.  c.  7,  before  the  cession  of  the  northern  por- 
tion of  the  District  of  Columbia.  Those  law8 
were  adopted  in  that  District,  February  27tli 
S31*]  1801  (2  Stat,  at  Large,  103,  756;  *1 
Harr  ft  Johns.  400;  2  Harr.  ft  McH.  12; 
and  her  laws  in  this  respect  appear  to  have 
been  extended  to  Alexandria,  June  24th,  1812. 
Davis's  Laws  of  District  of  Columbia,  264. 
The  laws  of  Virginia  prevailing  there  befoix; 
do  not  seem  on  this  point  to  have  been  materi- 
ally different.  2  Leigh,  84;  2  Lomax,  Ex.  512. 
There  the  real  estate  was  made  liable  for 
certain  debts,  under  an  act  of  Parliament,  a.^^ 
early  as  1732,  extending  in  terras  to  the  colo 
nies.  Tessier  v.  Wyse,  3  Bland.  44;  2  Bland 
Ch.  325.  But  still,  "in  a  creditor's  suit' 
or  bill,  the  personal  estate  should  first  appear 
on  the  hearing  to  be  insufficient.  1  Brock 
70;  2  Bland.  317,  347;  Wyse  v.  Smith,  4 
Gill  ft  Johns.  302;  2  Harr.  ft  McH.  12. 
It  does  so  appear  here  in  substance.  Here  it 
is  alleffed,  and  not  denied,  that  the  personal 
estate  has  never  been  accounted  for  by  the  ad- 
ministrator or  surety.  It  would  seem  on  the 
evidence  to  have  been  left  chiefly  in  charge  of 
the  surety,  and  to  have  been  improperly  ap- 
plied  to  her  own   use.    The  objection,  there- 
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fore,  comes  with  a  very  111  grace  from  her. 
The  administrator  has  also  been  found  guiltv 
of  a  devastavit  in  respect  to  it,  and  it  is  mani- 
fest there  never  was  enough,  either  as  so!d  or 
appraised,  to  defray  the  debt  of  the  bank  alone. 
under  these  circumstances,  then,  a  rerort  was 
proper  to  the  real  estate.  Gordon's  Adm'r  ▼• 
Frederick,  1  Munf .  1 ;  2  Bland.  347. 

It  is  further  objected,  that  such  a  resort  can- 
not be  had,  unless  it  is  averred  in  the  bill,  as 
well  as  proved,  that  the  personal  estate  has 
been  all  exhausted  in  the  payment  of  debts. 
The  fact  of  the  personal  estate  being  exhausted 
in  some  way  before  the  real  is  taken  from  the 
heir,  as  heir,  and  applied,  may,  as  before  re- 
marked, be  proper  to  be  first  proved.  But  the 
necessity  to  aver  it  in  so  many  words,  even  in 
the  bill  to  charge  an  heir,  is  questionable.  1 
Brock.  70;  2  Lomax  Ex.  250;  2  Story  Eq. 
PI.  sees.  174,  176;  see  forms  in  2  Grattan, 
532,  and  3  Grattan,  371;  Equity,  Draftsman, 
157,  161,  180;  Tessier  v.  Wyse,  3  BUind.  44. 
Such  an  averment  does  not  affect  the  merits, 
because,  whether  averred  or  not,  the  court  will 
not  generally  charge  the  land  till  satisfied  that 
the  personal  estate  has  been  wasted  or  is  in- 
sufficient. Stevens  v.  Gregg,  10  Gill  ft  Johns. 
143.  And  it  is  usual,  also,  to  have  the  prayer 
of  the  bill  state,  in  some  way,  that  the  personal 
assets  are  insufficient.  Such  is  the  form  in 
Beall  y.  Tavlor,  2  Grattan,  532.  But  this  de- 
ficiency neea  not  be  alleged  to  have  arisen  from 
the  actual  payment  of  debts.  Some  seem  to 
consider  it  enough  to  aver  that  waste  has  been 
committed  of  the  personal  estate.  2  Bland, 
Ch.  347.  Others,  that  it  will  suffice  to  state 
and  to  show  judgment  against  it  and  execu- 
tion unsatisfied.  Rhodes  v.  Cousins,  6  Rand. 
100;  Liggat  v.  Morgan,  2  Leigh,  84.  The 
English  practice  is,  not  to  require  any 
^averment  that  the  personal  estate  is  [*SSS 
exhausted,  but  merely  to  ask  the  land  to  be 
charged,  if  the  personal  estate  be  not  enough. 
3  Bland.  43;  Davy  y.  Pepys,  Plowden,  439; 
3  P.  Wms.  02,  333.  So  is  it  in  New  York. 
Thompson  v.  Bruce,  4  Johns.  Ch.  620.  It 
would  seem,  also,  to  be  permissible  in  Virgin- 
ia, where  the  heir  or  devisee  for  such  debts  as 
are  chargeable  on  the  land  is  joined  in  a  cred- 
itor's bill  with  the  executor  or  administrator,  to 
examine  into  the  condition  of  the  personal  es- 
tate, irrespective  of  any  sverment  about  its 
sufficiency,  and,  if  found  to  be  enough,  to  dis- 
miss the  bill  as  to  the  heir  (1  Brock.  79);  and 
if  not  enough,  to  sustain  the  bill  against  the 
heir  for  the  deficiency.  Such  seems  to  be  the 
practice,  also,  in  some  other  places.  4  Johns. 
Ch.  621;  Story  Eq.  PL  sees.  172,  174,  176; 
FTammond  v.  Hammond,  2  Bland.  Ch.  306,  359; 
Tessier  v.  Wyse,  3  Bland,  59;  Gibson  y.  McCor- 
mick,  10  Gill  ft  Johns.  65. 

Many  of  the  cases  in  Maryland,  looking  to 
the  proprietor  of  a  fuller  and  direct  averment 
hat  a  deficiency  has  happened  from  the  pay- 
nent  of  debts,  arise  under  laws  passed  since 
1801,  and  after  her  prior  laws  had  been  adopt- 
ed in  this  District,  and  relate  to  heirs  or  devi- 
sees, rather  than  fraudulent  granteea.  Gib- 
son y.  McCormick,  10  Gill  ft  Johns.  102.  The 
following  cases  were  those  of  heirs  who  were 
infants  or  lunatics,  and  hence  requiring  the 
aid  and  vigilance  of  chancery  to  protect  them, 
by  having  debts  clearly  proved*  and  the  per- 
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tonal  estate  first  exhausted.  3  Bland.  49,  84; 
United  States  Bank  v.  Ritchie,  8  Peters,  128; 
Wyse  ▼.  Smith,  4  Gill  ft  Johns.  302. 

Considering,  then,  that  in  Maryland  and 
Virginia,  no  less  than  elsewhere,  something  is 
permissible  short  of  a  direct  averment  as  to 
the  exhaustion  of  the  personal  estate  in  the 
payment  of  debts  in  a  bill  against  an  ordinary 
heir  as  such,  certainly  the  reason  does  not  ap- 
ply in  a  proceeding  against  a  fraudulent  gran- 
tee for  anything  fuller  or  more  direct,  if  so  full. 
0  Gill  &  Johns.  433.  Such  a  grantee  has  no 
protection,  like  the  heir,  from  want  of  privity 
or  misconduct,  and  though  he  may  be,  in  fact, 
the  heir,  as  in  this  case,  yet  he  takes  by  his 
deed,  prior  in  tempore,  and  holds  any  surplus 
after  pacing  debts  as  a  voluntary  and  good 
grantee  m  respect  to  that  surplus,  and  not  as 
heir. 

When,  therefore,  in  a  bill  against  such  a 
fraudulent  grantee,  the  fraud  u  averred,  as 
here,  and  a  waste  of  the  personal  estate,  and 
the  clause  is  stated  to  be  made  on  that  account, 
all  is  alleged  which  seems  necessary  for  full 
notice,  and  for  a  decree  a^inst  such  grantee, 
if  at  the  hearing  the  fraud  is  substantiated,  and 
the  personal  assets  are  proved  to  be  wasted 
or  insufficient. 

To  show  that  the  averments  in  this  bill 
oome  quite  up  to  the  usual  standard  in  this  re- 
23S*]  spect,  we  need  only  cite  from  it  *the 
following,  as  to  Edward  McLaughlin:  'That 
he  left  no  real  estate,  having  fraudulently  con- 
veyed and  disposed  of  the  whole  of  it  in  favor 
of  the  said  Bridget  McLaughlin,  as  before 
stated.  That  his  personal  estate  has  been 
made  away  with,  and  misapplied  by  his  ad- 
ministrator, and  the  surety  of  said  administra- 
tor, as  before  charged.  Your  orators  are  ad- 
vised, that  the  personal  estate  of  the  said  Mc- 
Laughlin is,  in  the  first  place,  liable  to  the 
Dayment  of  their  debts,  if  he  left  sufficient  for 
that  purpose,  and  that  the  said  administrator 
mnd  his  surety  are  bound  to  render  an  account 
thereof.  That  if  the  said  personal  estate  be 
insufficient,  then  that  the  real  estate,  fraudu- 
lently conveyed  by  him  as  aforesaid,  is  liable 
to  make  good  any  deficiency." 

Our  conclusions,  then,  on  this  point,  are,  that 
these  alle^tions  must  be  considered  ample 
and  explicit  enough  for  a  proceeding  against 
a  fraudulent  administrator  and  surety  and 
fraudulent  donee,  whether  looking  to  the 
Maiyland,  Virginia,  or  English  practice  as  pre- 
vailing in  Alexandria.  Being  also  a  proceeding 
in  chfuicery,  if  in  some  respect  argumentative, 
the  averment  is  clear  enough  not  to  be  mistak- 
en, and  opens  for  consideration  the  whole  merits. 
Because,  as  regards  the  defendants,  if  on  prin- 
eiple  they  are  answerable  for  personal  estate 
squandered  and  misapplied  by  themselves,  and 
land  fraudulently  conveyed  to  one  of  them  is 
not  to  be  shielded  from  liability  in  consequence 
of  the  waste  of  personal  estst^  by  herself,  then 
the  allegations  here  are  the  proper  ones,  and, 
being  the  true  ones  slso,  need  no  amendment. 
The  facts  established  under  them  folly  justify 
the  decree  below. 

So  far  from  the  principal  defendant  insisting 
or  showing,  at  the  hearing  in  this  case,  that 
the  personal  assets  were  large  enough  to  pay 
this  debt,  or  have  been  to  applied^  and  the 
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land  in  her  possession  has  been  thus  relieved 
from  the  charge,  she  contended  that  they  wert 
less  in  amoimt  than  the  plaintiffs  did;  and  the 
latter  prove  clearly  that  she  joined  the  admin- 
istrator in  committing  waste  of  what  did  existf 
that  is,  consumed  the  very  property  she  urges 
the  creditors  should  resort  to  before  calling  on 
her.  And  though  she  is  an  heir  of  Edward 
McLaughlin,  the  proceeding  here  is  against  her, 
not  as  heir,  but  as  surety  to  a  defaulting 
administrator  of  the  personal  estate,  and  as 
fraudulent  grantee  of  the  real  estate. 

There  is  no  heir  to  this  land,  claiming  it  as 
heir,  in  any  part  of  these  proceedings,  but  a 
CTsntee  of  it,  claiming  by  a  deed,  and  which,  if 
fraudulent,  still  entitles  the  grantee  to  hold  it 
as  grantee  a^piinst  the  heirs  of  the  grantor,  of 
whom  there  is  one  other  not  here,  and  places 
the  heirs  as  such  entirely  out  of  the  oas»~hors 
de  combat. 

*As  no  other  question  arises  on  the  [*8S4 
appeal  which  is  material  and  has  not  been  ar- 
ranged in  submitting  to  a  sale  of  the  trust 
property,  it  is  only  necessary  to  add  that  ths 
judgment  below  must  be  affirmed. 


Mr.  Justice  McKinley  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  traa* 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columblai 
holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel;  on  oonsideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 


PETER  K.  WAGNER  and  Sidonfa  Pleree  Wag- 
ner, his  Wife,  John  Lawson  Lewis,  Louisa 
Maria  Lewis,  Theodore  Lewis,  Elisa  Cornelia 
Lewis,  Alfred  J.  Lewis,  John  Hampden  Lewis, 
Algernon  Sidney  Lewis,  George  Washington 
Lewis,  and  Benjamin  Franklin  Lewis,  all 
Residents  and  Citizens  of  the  City  of  New 
Orleans  and  State  of  Louisiana,  and  John 
Bowman,  and  Biary  Pierce  Bowman,  his 
Wife,  late  Biary  Pierce  Lawson,  Residents 
and  Citizens  of  the  State  of  Tennessee,  and 
George  C.  Thompson,  a  Resident  and  Citisen 
of  the  State  of  Kentucky,  Complainants  and 
Appellants, 

V. 

JOHN  BAIRO  et  al..  Respondents. 

Claim  under  post-nuptial  settlement  deelared 
stale--  €:cnrt  of  equity  will  not  enforos. 

There  Is  a  defense  pecnliar  to  coarts  of  equity 
founded  on  lapse  of  time  and  the  staleness  of  the 


NoTi. — Marriage  settlement  or  conveyances  for 
benefit  of  wife  or  child,  when  good  or  void  as  to 
crsdltors.    See  note  to  s  L.  ed.  U.  8.  S04. 
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tU                                        BuFBUiK  CouBT  or  tHK  United  StAns.  IStf 

tfklm,  wlMT*  BO  Hatute  at  UmEUtloiu  dlrcctlr  gov-  1703;  »nd  entriM  Nos.  170S  ud  1709,  mada  the 

■mi  the  caw.     Id  luch  cam.  tbe  court  otten  act  oi.t   „f    iBniiBrv    17113 

■poB  their  own  inherent  doctrine  of  dlicoursjlog,  »'«  <"   J?"U"ry.   1/aa. 

for  the  peace  of  aoelety.  antiquated  demaDile,  bj  ComplainanU    file   m   certifled   oopy   of   utd 

refuilu  to  Interfere  where  there  haa  been  eroi*  deed,  srer  that  tbe  attme  waa  duly  recorded  in 

ta'to!  iae''.^S^('%T™%ht^"'"  '*'"'''"*"~  Fayette  County,  Kentucky,  and  od  the  2etli  of 

The  rule  npon  thli  aubject,  orialDallT  laid  down  February,  1798,  •  certified  copy,  from  tbe  ree- 

by  Lord  Camden.   In   Hmlth  T.   claj   (3   BrowD'i  ords   in   Fayette   County,   Kentucky,    wma    ic- 

&  tttt'roJrf^?*!  "Hotart^  lM*'a«a"   a^Krt^  ""'^    •"   ">•    recorded    office    of    Hamilton 

Loni  aequleicence  and  lachee  bi  partlee  out  of  County,  in  the  Northwestern  Territory,  in  which 

poataulon  are  prodnctlTe  of  much  liardiblp,  and  count;  the  lands  in  controveray  lay.    Tbe  orig' 

ffowliSf  lS[Sl''*a"iua°''h'lnd™n»    "Tm^llIieM  *""'  ^'^  "^  '"■"**  '■  ^°*^i  ^"^  ""'=''  ''*»  **"> 

^aatS%r  the  fraud  or  conceBlment  of  the  partj  mode  for  It,  kod  the  complainant*  'ver-  [•»»• 

In  poiaeaalon,  whl^  will  appeal  to  the  conecienc*  ily  believe  that  tbe  original  waa  conaumed  by 

^■k:  ^«V™ift^;  „f  .nrh  i»hH  ™nnot  «T».n  td.  A"  In  the  rcoorder'a  office  in  Kentucky. 

The  part!  gulltr  of  ench  lachea  cannot  ecTeea  bib         mv-i.    iv.  la.u  -i   •  .  _     i    ..r™.    t_i m 

title  from  the  luBt  Imputation  of  •taleneu.  meral7  That   on   the  letb  of  August,  ITQO,  John  V- 

by  the  allegntfoa  of  an  Imaginary  Impediment  or  Bannon  procured  of  Lawson  Ml  aasignment  of 

"fSIU  1.  m,  ™  bri„  I,  .i.u.  a,  .„«.  W'=!  ■"?"  »'  f"  7"™'-   Tif  ^'T..,*' 

Hod   of  tbe  abore  princlpiea.   and  the  bill   must,  the  time  be  made  tble  aesignment,  was  b&bitU' 

therefore,  be  dlinlned.  ally   intemperate,   and   tnentftlly   Incapkbte   of 

transacting  liUBineBS.    O'Bannon  well  knew  this 

THIS  WKt  an  appeal  from  the  Orenlt  Court  —knew  of  the  deed  of  trust— and  procured  the 

of   the   United   Statei   for   the   District   of  aseignment  by  fraud,  and  on  the  false  pretenaoa 

Ohio,  eittinff  as  a  court  of  equity.  that  be  woe  the  locator  of  the  whole  tra«t  of 

fSS"]     The  case,  aa  set  forth  bv  the  com-  10,000  acrea. 

Elainanta,   ie    contained   in   the    following   ex-  That  afterwarda,  on  the  £Sth  of  August,  1790, 

ract  from  the  brief  of  Ur.  Ewing,  one  of  their  O'Bannon,   knowing   that   entry  No.   1707   liad 

■oticitors :  I>een  conveyed  to  the  trustees  aforesaid,  fmndu- 

Tbe  bill,  vhich  was  filed  on  the  IStb  day  of  lently  withdrew  so  much  of  said  warrant  lUl 

November,  1840,  charges,  that  on  or  about  the  as  was  entered  in  said  No.  1707,  and  caused  the 

Slat     of     November,     1783,     Brigadier- General  aame  to  be  entered  on  the  lands  in  controversy; 

Bobert  Ijtwson  obtained  of  tbe  State  of  Vir-  and,  on  tbe  20tb  of  August.  1T9B,  surveyed  the 

finia  a  military   land  warrant.  No.   1B21,  for  same,  and  returned  the  plat  to  tbe  rairayor- 

0,000  acres  of  land  due  him  for  military  serv-  general's  office. 

Icei  in  the  Itevolutionary  War,  In  tbe  Virginia  That  prior   to  the   12th   of  February,   ITOB, 

Une  on  Continental  estabtisbment.  O'Bannon  applied  for  a  patent  in  his  own  name 

That  prior  to  the  IZth  of  January,  1788,  said  for  said  survey;  and  that  on  said  day  tbe  tnu- 

wanant  was  lodged  in  tbe  office  of  Richard  0.  tees,  in  the  deed  of  trtut  aforesaid,  by  Joahna 

Anderson,  then  principal  surveyor  of  tbe  Vir-  Lewis,  their  agent,  filed  a  caveat  against  the 

ginia  military  lands,  and  that  prior  to  the  4th  issuing  of  patents  to  the  assignees  on  said  war- 

of  June,  17M,  divers  entries  bad  been  made  on  rant   10£1,  and  with  it  a  copy  of  tbe  deed  of 

••id  warrant,  to  wit;  entries,  Nos.  1704,  1705,  trust. 

1706,   1707,   17U,    1715,   1T16,    1717,   1718,   and  That  03annon  continued  to  urge  the  deport- 

1710,  of  1,000  acres  each;  and  that  Nos.  1704,  ment  to  issue  patents  on  his  claims  under  aaid 

1706,  and   1706   had   been   withdrawn   and   re-  assignment;  which  waa  for  a  long  time  poet' 

entered,  so  as  to  leave  Nos.  1707  and  1714  the  poned,  and,  on  the  Qtb  of  Ma^.  1811,  refuaed 

first  subsisting  entries  made  for  the  said  Bob-  or  suspended,  because  said  assignment  waa  in 

ert  I^wson  on  the  surveyor's  book.  violation  of  the  deed  of  trust  aforesaid.    That 

That  on  the  4th  day  of  June,  17S4,  tbe  said  said  deed  of  trust,  among  other  things,  directed 

Robert  Lawson,  by  deed  of  indenture  of  three  tbe  trustees  aforesaid  to  convey  the  2,000  acres 

parts,   between  him,  tbe  said  Robert  Lawson,  of  land  first  above  mentioned  to  either  of  the 

of  tbe  first  part,  bis  wife  Sarah  Lawson.  of  the  sons  of  said  Robert  and  Sarah  Laweon  that  tbe 

Kcond  part,  and  James  Speed,  George  Thomp-  said   Sarah  might  direct,   unless   it   should  be 

■on,  Joseph  Crocket,  and  George  Nicholas,  of  necessary  to  dispose  of  the  same  for  the  uae  ot 

the   third   part,   for  tbe   consideration   therein  the   family;  that   the   lost  named   6,000   acres 

expressed,    conveyed    to    the    said    Thompson,  should  be  conveyed,  1,000  to  America  Lawson, 

Crocket,  and  Nicholas,  for  the  uses  and   pur-  2,000  to  John  P.  Lawson,  and  2,000  to  Colun- 

|H>ses  therein  specified,  2,000  acres  of  land,  de-  bus  Lawson. 

•cribed  at  situate  on  White  Oak  Creek,  on  the  That  the  aaid  Sarah  did  not,  in  her  llfetisM, 

northwest   side   of   the   Ohio  River,  being  the  direct  the  conveyance  of  the  said  2,000  acres; 

land  mentioned  in  the  first  entry  made  for  aaid  and  the  said  trustees  did  not  convey  the  same, 

Robert   on   the   surveyor's   hooka;    which   said  nor  any  part  ot  the  5,000  acres.     That  all  tl^ 

2,000  acree  of  land  is  averred  to  be  the  land  tnistees  are  dead,  and  that  the  last  survivor  of 

embraced,  not  in  a  aing^e  entry,  but  in  entries  them,   George   Thompson,  died  on   tbe   22d  of 

Nos.   1707   and   1714,   made  January   12th  and  March,   1834,   leaving  the   complainant   George 

February  11th,  178S.  C.  Thompson  his  only  cbild  and  heir  at  law. 

That  the  said  Robert  Lawson,  by  the  same  That    America    Lawson    intermarried    with 

deed,  conveyed  to  the  said  trustees  five  other  Joshua    Lewis,    December   23d,    1767.     General 

tracts  of  land  of  1,000  acres  each,  described  as  Ijiwson  died  March  1.  1806.  leaving  three  dil- 

beiog  the  last  entries  made  on  said  warrant  in  dren,    John    Pierce    Lawson,    America    Lewis, 

the  name  of  said  Robert  Lawson;  which,  it  is  and  Columbus  Lawson,  his  heirs  at  law.    Thst 

averred,  embrace  tbe  land  contained  in  entries  on  tbe  tOth  of  'June,  1809,  said  Sarah  [*1I7 

Koa.   1718  and  171S,  made  the   lltli  of  Febru-  Lawson    died.    That   on    the   7th   of   Jannarj, 

ATT,  1788;  entry  So.  1704,  made  Febrttary  lUb,  1807,  John  Pierce  Lawson  eooveved  to  Joahoi 

W*  Howard  7. 
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Lewis  all  hie  interest  in  said  Imnds.  That  on 
the  let  of  June,  1809,  John  P.  Lawson  died, 
leaving  Mary  P.  Lawson,  now  Mary  P.  Bow- 
man, his  only  child  and  heir  at  law,  who  inter- 
married with  complainant  John  Bowman.  That 
on  the  8th  of  January,  1815,  Columbus  Law- 
son  died  unmarried  and  intestate,  leaving  said 
America  Lewis  and  Mary  P.  Bowman  his  heirs 
at  law. 

That  about  the  1st  of  January,  1813,  John 
(VBannon  died,  leaving  Robert  Alexander  and 
George  T.  Cotton  executors  of  his  last  will  and 
testament.  That  Cotton,  who  qualified,  ap- 
plied to  the  general  land  office  for  a  patent  on 
survey  No.  1707,  of  965  acres,  as  executor  of 
said  CyBannon,  but  the  patent  was  withheld, 
and  the  record  thereof  cancelled. 

That,  about  the  21st  of  December,  1816,  the 
said  Cotton  deposited  in  the  general  land  of- 
fice a  paper,  purporting  to  be  a  certificate  of, 
and  signed  by,  Robert  Lawson,  dated  the  27th 
of  November,  1802,  and  purporting  to  be  wit- 
nessed by  J.  Bootwright  and  C.  McCallister. 
Said  certificate  was  false  and  forged;  but  by 
means  thereof  the  patent  was  procured  to  be 
issued. 

That  Cotton  died  testate;  complainants  ex- 
hibit a  eopy  of  the  will  of  CBannon,  and  of 
Cotton.  The  devisees  of  said  John  O'Bannon 
and  George  T.  Cotton  are  not  residents  of  the 
district  of  Ohio;  prays  process  of  subpoena 
against  them,  or  such  of  them  as  may  be  found 
in  the  said  district;  and  that  they,  and  such 
others  as  will  voluntarily  appear,  be  made  de- 
fendants. 

That  on  the  1st  of  October,  1830,  America 
Lewis  died;  on  the  20th  of  June,  1833,  Joshua 
Lewis  died,  and  left  complainants  their  only 
surviving  children  and  heirs  at  law.  Aver 
that  the  renuiining  3,000  acres  of  land,  of  war- 
rant 1921,  not  included  in  the  deed  of  trust, 
vested  in  them  as  heirs  of  Robert  Lawson, 
through  America  Lewis. 

That  America  lawson,  afterwards  Lewis, 
was  under  the  disability  of  infancy  or  cover- 
ture during  her  whole  natural  life;  and  that  at 
the  time  of  issuing  the  patent  to  George  T. 
Cotton,  and  from  that  time  till  her  death, 
she  was  under  the  disability  of  coverture. 
That  Columbus  Lawson  was  an  infant  at  the 
time  of  the  death  of  his  brother,  John  P.  Law- 
son,  and  that  he  was  killed  at  the  battle  of  New 
Orleans,  on  the  8th  of  January,  1815;  and  that 
neither  of  the  trustees  in  the  deed  of  trust,  nor 
either  of  the  persons  under  whom  complainants 
claim  title,  was  ever  resident  in  the  State  of 
Ohio. 

That  John  Baird,  James  W.  Campbell, 
Thomas  Jennings,  Isaac  B.  Day,  Duncan 
Evans,  William  King,  Victor  King,  Absalom 
King,  William  More,  and  Christian  Snedecher 
SS8*]  (who  are  *made  defendants),  are  in  pos- 
session of,  and  claim  to  have  derived  title  to, 
portions  of  said  tract  No.  1707,  of  905  acres, 
mediately  or  immediately  from  George  T.  Cot- 
ton, executor  of  John  O'Bannon,  deceased. 
Gall  upon  defendants  to  exhibit  their  title. 
Aver  that  they  had  full  notice  of  the  title  of 
complainants  and  the  fraud  of  OHSannon ;  pray 
subpcena,  etc. 

An  affidavit  of  search  for  the  deed  of  trust, 
and  belief  that  it  is  lost  or  consumed.  Is  at- 
tached to  the  amended  bUL 
IS  Ii.  ed. 


The  defendants,  tlsrre-tenants,  severally  plead' 
that  they  are  bona  fide  purchasers,  without  no- 
tice of  complainants'  title.  They  answer  joint- 
ly, putting  in  issue  the  material  allegations  of 
the  Dill;  set  forth  specifically  their  own  deriva- 
tion of  title;  aver  that  the  claim  of  complain- 
ants is  stale,  and  that  a  part  of  the  persons 
named  as  trustees  have  been  in  the  State  of 
Ohio  since  the  execution  of  the  deed  of  tnist, 
and  before  the  issuing  of  the  patent.  That  the 
caveat  was  filed  by  Joehua  Lewis  without  au- 
thority from  the  trustees,  and  that  the  patent 
was  wrongfully  suspended  at  the  general  land 
office.  They  refer  to  the  certificate  of  Lawson, 
November  27th,  1802;  the  affidavit  of  James 
Speed,  November  20th,  1803;  and  the  certificate 
of  James  Morrisson,  December  9Ui,  1810. 

To  these  answers  there  is  a  replication. 

The  above  statement  of  the  ease  is  taken,  as 
was  before  remarked,  from  the  brief  of  Mr. 
Ewing,  and  presents  it  in  as  strong  a  point  of 
view,  for  the  complainants  and  appellants,  as 
can  be  g^ven  to  it. 

In  the  progress  of  the  cause  in  the  court  be- 
low, a  great  mass  of  evidence  was  taken,  and 
many  exhibits  were  filed,  which  it  is  unneces- 
sary to  set  forth. 

In  December,  1842,  the  drcuit  Court  dis- 
missed the  bill  with  costs,  an  appeal  from 
which  decree  brought  it  up  to  this  court. 

It  was  argued  at  the  preceding  term,  by  Mr. 
Ewing  and  Mr.  Scott  (in  a  printed  argument) 
for  the  appellants,  and  Mr.  Stanbeny  for  ths 
appellees. 

It  is  unnecessary  to  give  any  of  the  argu- 
ments of  counsel,  except  upon  the  point  of 
lapse  of  time,  as  the  decision  of  the  court 
turned  upon  that  point. 

Mr.  Ewing,  for  the  appellants: 

And  lastly,  the  defendants  rely  on  the  lapse 
of  time. 

The  statute  of  limitations  of  Ohio,  January 
25th,  1810,  bears  directly  upon  this  case.  1 
Chase,  656,  sec.  2.  By  the  second  section  of' 
this  statute,  all  actions  or  suits  for  the  recovery 
of  possession,  title,  or  claims  to  land  are  barred 
in  twenty-one  years;  with  a  proviso,  in  these 
words:  'That  if  any  person  *or  per-  [*239 
sons  who  are,  or  shall  be,  entitled  to  have,  sue, 
or  Mn^  any  suits,  action  or  actions,  as  afore- 
said, shall  be  within  the  age  of  twenty-one 
years,  insane,  feme  covert,  imprisoned,  or  be- 
yond sea  at  the  time  when  any  such  suit, 
action  or  actions,  may  or  shall  have  accrued, 
then  every  such  person  or  persons  shall  have 
a  right  to  have,  sue,  or  bring  any  action  or  ac- 
tions aforesaid  within  the  time  hereby  before 
limited  in  this  act  after  such  disability  shall 
have  been  removed." 

Unlike  this,  the  statute  of  21  James  I,  c.  16 
(4  British  Stat.  751),  enumerates  several  forms 
of  real  actions,  and  bars  or  saves  them;  and 
there  is  nothing  which  can,  in  general  terms, 
include  a  case  in  equity. 

But  we  here  come  within  the  direct  opera- 
tion of  the  statute,  and  also  within  the  aireet 
action  of  the  proviso.  The  law  gives  us  twen- 
tv-one  ^ears,  after  disability  removed,  to  bring 
this  suit.  It  is  subject  to  no  discretion;  we 
have  a  right  to  it. 

And  so  are  the  decisions.  Larrowe  ▼.  Beam, 
10  Ohio,  502;  Tuttle  v.  Wilson,  lb.  25;  Fales 
r;  Taylor,  lb.  107;.  Blmendorf  t.  Taylor^  li 
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Wheat  168-177;  Oarey  ▼.  Robinson,  18  Ohio, 
181;  Iiockwood  v.  Wildman,  lb.  452;  Ludlow  T. 
Cooper,  lb.  682,  foot  of  page. 

The  complainants  are  within  the  saving  in 
the  proviso.  The  trustees  all  resided  out  of 
the  state  until  the  death  of  Thompson,  March 
22,  1884.  All  of  the  cestuis  que  trust  were  ab- 
•ent  from  the  State  until  their  deaths.  Amer- 
ka  Lewis  died  in  1830;  Joshua  Lewis,  1813. 

In  this  state  of  things,  there  is  no  principle 
of  equity  which  warrants  the  court  in  holding 
the  complainants  barred  by  time,  until  time 
would  constitute  a  bar  bjr  the  direct  application 
of  the  statute  of  limitations. 

Mr.  Seottf  on  the  same  side: 

The  defendants  cannot  successfully  repel  the 
claim,  here  asserted  by  the  complainants,  on 
the  ground  assumed,  that  these  claims  are 
barred  by  the  statute  of  limitations,  which  took 
effect  June  1st,  1810  (see  ch.  18,  Vol.  VIIL  p. 
63).  That  statute  does  not  commence  running 
against  land  claims  in  this  district  until  patent 
emanates.  See  Lessee  of  Wallace  v.  Miner,  6 
Ohio,  366,  and  7  lb.  240.  The  words  **be- 
yond  sea,"  in  the  statute,  are  construed  to  mean 
out  of  the  State.  Richardson  v.  Richardson, 
6  Ohio,  126;  Wirt  v.  Homer,  7  Ohio,  236; 
Whitney  v.  Webb,  10  Ohio,  513.  When  the 
aetion  accrued  under  the  Act  of  1810,  it  is  not 
barred  by  the  subsequent  aet.  Putnam  ▼• 
Reese,  12  Ohio,  21. 

The  right  of  action  in  thoee  under  whom  the 
complainants  have  derived  title  accrued,  under 
S40*]  the  Act  of  1810,  in  December,  *1816, 
when  the  patent  to  Cotton  was  obtained;  but 
as  they  were,  and  continued  to  be,  non-res- 
idents, the  statute  of  limitations  never  com- 
menced running,  against  the  claims  now  assert- 
ed by  the  complainants,  until  1830,  on  the 
death  of  their  mother,  America  Lewis,  and  in 
1833,  on  the  death  of  their  father,  Joshua  Lew- 
is. The  statute  commenced  running  against 
three  sixths  parts  of  the  lands  now  claimed  in 
the  bill  on  the  death  of  Mrs.  Lewis;  and  as  re- 
spects two  sixths  parts  thereof,  it  commenced 
running  on  the  death  of  Mr.  Lewis.  But  the 
statute  has  never  commenced  running  against 
the  remaining  sixth  part,  which  is  claimed  by 
Mrs.  Bowman.  After  the  statute  begins  to 
run,  it  requires  twenty-one  years  to  complete 
the  bar.  And  the  Supreme  Court  of  Ohio,  sit- 
ting in  bank,  in  the  case  of  Carey's  Adminis- 
trators T.  Robinson's  Administrators  (13  Ohio, 
181),  has  reoentlv  decided,  that,  where  non- 
residents are  within  the  saving  clause  of  the 
Aet  of  Limitations  of  1810,  the  statute  does  not 
bef^  to  run  until  their  death;  and  that  their 
hours  may  commence  suit  within  the  period  of 
twenty-one  years,  limited  in  the  statute,  after 
the  death  of  sudi  ancestor.  And,  in  accord- 
ance with  this  decision,  the  same  court,  at  the 
same  term,  in  the  case  of  Lockwood  and  others 
T.  Wildman  and  others  decided  that  under  the 
Aet  of  1810,  persons  residing  out  of  the  State 
at  the  commencement  of  adverse  possession  are 
not  barred  under  twenty-one  years  after  the 
disability  is  removed.  These  decisions  have 
overruled  the  decision  made  by  the  same  court, 
at  a  previous  term,  in  the  case  of  Whitney  r. 
Webb  (10  Ohio,  613),  and  demonstrate  that  the 
claims  here  asserted  by  the  complainants  are 
act  bmrred  bv  the  statute  of  limitations. 
The  eampuujuMU  arc   not   barred  oa  iba 


ground  that  their  demand  is  stale  by  reason  of 
the  lapse  of  time.  The  rules  in  equity,  which 
allow  lapse  of  time  to  be  interposed  as  a  bar  to 
equitable  relief,  have  been  adopted  in  analogy 
to  the  statute  of  limitations  in  oases  at  law,  and 
are  governed  by  precisely  the  same  principles. 
And  nere  it  is  worthy  of  remark,  that  the  atat- 
ute  of  limitations  of  Ohio,  in  one  important 
particular,  is  essentially  different  from  any  of 
the  statutes  of  limitations  of  the  British  Parlia- 
ment which  have  come  imder  our  notice.  In  the 
British  statutes  the  particular  suita  are  named 
to  which  a  limitation,  as  to  the  time  of  bringing 
them,  ia  fixed,  but  as  no  suits  in  equity  are 
named  in  those  statutes,  the  courts  have  ad- 
judged that  thoee  statutes,  in  direct  terms,  did 
not  apply  U  suits  in  equity.  The  statutes  of 
Ohio  limit  the  time  for  bringing  ''actions  of 
ejectment,  or  any  other  aetion  for  the  recovery 
of  the  title  or  possession  of  lands,**  etc.,  to  twen- 
ty-one years.  In  Ohio,  there  is  no  other  action 
or  *suit  known  to  the  law  for  the  recov-  [*241 
ery  of  th<  Htle  to  land,  except  an  action  or  auit 
in  equity.  And  we,  therefore,  insist  that  this 
is  an  action  or  suit,  and  the  only  one  the  law 
authorized  us  to  bring,  for  the  recovery  of  the 
title  and  possession  of  the  lands  .in  question, 
and  consequently  it  falls  within  the  letter  tad 
spirit  of  our  statutes  of  limitationa.  And  if 
our  construction  of  the  statute  be  oorreet,  it 
consequently  results  that  the  plea  of  the 
lapse  of  time  has  no  application  to  this  case, 
as  the  statute  itself  furnishes  the  rule,  and  the 
only  rule,  by  which  we  can  be  barred.  But  sup- 
pose we  are  mistaken,  in  the  construction  we 
have  contended  for,  will  the  condition  of  the 
defendants  be  improved t  We  think  not;  be- 
cause the  courts  of  equity,  in  England  and  in  this 
country,  have  adopted  the  statute  of  limita- 
tions as  furnishing  reasonable  equitable  rules 
for  the  limitation  of  suits  in  equity. 

His  Honor,  Mr.  Justice  McLean,  in  deliver- 
ing his  opinion  in  this  case,  in  the  Circuit 
Court,  said:  "Had  the  statute  of  limitations 
remained  open  for  our  contemplation,  and  we 
construed  it  as  above  intimated,  which  would 
not  bar  the  complainants'  rights,  still  I  should 
have  been  dearlv  of  the  opinion  that  they 
were  barred  by  the  lapse  of  time."  The  posi- 
tion here  assumed  by  the  learned  judge  will,  I 
trust,  be  deemed  a  sufficient  apology  on  mj 
part  for  dwellins  a  little  longer  on  this  brand 
of  the  case  than  I  originally  intended.  The  Su- 
preme (}ourt  of  this  State,  in  the  case  of  Amel- 
ia Fahr,  Administrator  of  Casper  Pahr,  v. 
James  Taylor  and  others  (10  Ohio,  106), decided 
that  chancery  will  not  set  up  lapse  of  time 
against  a  claim,  when  an  action  of  debt  for  its 
recovery  would  not  be  barred  by  the  statute  of 
limitations.  In  the  case  of  Ridley  and  others 
V.  Holtman  and  others  (10  Ohio,  621),  the  court 
decided  that  equity  ordinarily  acta  in  analogy 
to  the  law,  giving  effect  to  the  statute  of  limita- 
tions, and  therefore,  where  the  owner  of  an 
older  entry  and  junior  patent,  who  waa  never 
in  the  State,  died,  with  an  adverse  possession, 
under  a  junior  entry  and  older  patent,  against 
him,  equity,  after  the  lapse  of  twentv-one 
^ears  from  his  death,  will  allow  the  aet  of  lim- 
itations to  be  set  up,  as  a  bar  against  liis  heirs, 
seeking  to  set  in  the  legal  title  under  the  older 
:  entry.  And  in  the  case  of  Larrowc  t.  Beam 
I  ViO  Ohio,  488^    the  court  aaid:  "We  do  not 
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know  that  there  Is  any  case  in  which  the  de- 
fense has  been  distinctly  plaoed  upon  this 
ground  (lapse  of  time),  where  there  was  a  stat- 
ute of  limitations  in  force  applicable  to  the  case. 
If  the  party  be  guiltv  of  sucn  laches  in  prosecut- 
ing his  title  as  would  bar  him  if  his  title  were 
tolely  at  law,  he  should  be  barred  in  equity.** 

Mortgages  are  held  not  to  be  within  the 
S4S*]  words  of  the  statute  *of  limitations; 
and  no  positive  rule  hath,  as  yet,  been  fixed 
upon  which  shall  be  an  absolute  bar  to  redemp- 
tion. But  the  making  up  of  accounts,  after 
long  periods  of  time,  beinff  very  difficult,  and 
attended  with  great  hardship  on  the  mortga- 
gee, it  hath  been  thought  reasonable  to  estab- 
fish  in  equity,  in  analogs  to  the  statute,  a  pe* 
riod  at  wnich,  prima  facie,  the  right  of  redemp- 
tion shall  be  presumed  to  be  deserted  by  the 
mortgager,  unless  he  be  capable  of  producing 
circumstances  to  account  for  his  neglect,  such 
as  imprisonment,  infancy,  coverture,  or  by 
haying  been  beyond  seas,  and  not  by  having 
absconded,  which  is  an  avoiding  or  retarding 
of  Jnstioe.  See  Knowles  r.  Spence,  Mos.  226; 
1  £q.  Gas.  Abr.  315;  Ord  v.  Smith,  Sel.  Ch. 
Gas.  0,  10;  lb.  56;  Jenner  v.  Tracy,  8 
P.  Wms.  287,  note;  Velch  v.  Harvey,  lb.;  8  Sug- 
den  on  Vend.  App.  note  15;  Saunders  ▼. 
Hoard,  1  Qi.  R.  184;  Glapham  v.  Bowyer,  lb. 
206;  3  Atkins,  313;  Bony  ▼.  Ridgard,  1  Cox, 
Ch.  Cks.  149;  Hever  v.  lavingston,  1  P.  Wms. 
263;  Trash  v.  White,  8  Bro.  Ch.  Cas.  289; 
Leman  ▼.  Newnham,  1  Ves.  51;  and  Shipbrook 
V.  Hinchingbrook,  13  Ves.  387.  And  to  pre- 
serve uniformity  between  the  proceedings  in 
courts  of  law  and  equity,  twenty  years  after 
forfeiture  and  possession  taken  by  the  mort- 
gagee, no  interest  having  been  paid  in  the 
mean  time  and  the  mortgagor  laboring  under 
none  of  the  disabilities  enumerated  in  the  stat- 
ute of  limitations,  hath  been  fixed  upon  as  the 
period  beyond  which  a  right  of  redemption 
shall  not  be  favored.  See  3  Johns.  Ch.  184; 
smd  Lamer  v.  Jones,  8  Harr.  ft  MeH.  828;  and 
Doe  V.  Calvert,  5  Taunt.  170. 

It  has  been  said  that  this  rule  is  not  founded 
on  the  presumption  of  an  absolute  conveyance, 
but  is  merely  a  positive  rule,  introduced  for 
the  sake  of  ouietuig  the  title  after  so  long  a 
negleet  to  redeem.  Per  Eyre,  C  B.,  in  Corbet 
V.  Barker,  1  Anstr.  148.  The  rule  was  first 
hinted  at  in  Winchcomb  v.  Hall,  1  Oh.  R.  40, 
and  Porter  v.  Emery,  1687,  lb.  97,  then  in 
Saunders  v.  Hoard,  1  Oh.  R.  184,  and  Clap- 
ham  V.  Bowyer,  lb.  206;  and  afterwards  adopt- 
ed as  a  rule  of  court,  by  Lord  Keeper  Bridg- 
man  and  the  Master  of  the  Rools,  ni  Pearson 
V.  Pulley,  1  Ch.  Cas.  102;  and  followed  by 
Lord  King,  in  White  v.  Ewer,  2  Vent.  340. 
Hut  the  rule  seems  not  to  have  been  perma- 
nently settled  until  about  the  middle  of  the 
last  century.  So  late  as  the  year  1722,  an  ap- 
peal came  on  in  the  House  of  Lords,  wherein  the 
doctrine  was  but  imperfectly  acknowledged. 
It  was,  however,  there  neld  that  a  mortgagee  in 
possession  for  seventy  years,  under  leg^  title, 
should  not  be  redeemed  or  disturbed;  for  so 
long  an  acquiescence  should  be  taken  as  an  im- 
plied waiver  of  the  right  to  redeem,  especially 
when  the  rents  were  insufficient  to  keep  down 
84S*]  the  interest  for  more  than  *flfty  years. 
Stone  V.  Byrne,  8  Bra  F.  a  899;  8-  P.  8 
Johns.  Ch.  129. 


The  rule,  however,  may  now  be  eonsldered 
as  permanently  established;  and  the  principles 
on  which  it  is  founded  are  perfectly  understood 
and  clearly  developed.  It  is  true,  courts  of 
equity,  by  their  own  rules,  independently  of 
any  statute  of  limitations,  give  great  effect  to 
length  of  time;  but  it  is  equally  true,  that  they 
refer  frequently  to  the  statute  of  limitations,  for 
the  purpose  of  furnishing  a  convenient  meas- 
ure for  the  limitation  of  time,  which  might  op- 
erate as  a  bar,  in  equity,  to  any  partieular  de- 
mand.   See  Beekford  v.  Wade.  17  Ves.  87. 

In  Kane  v.  Bloodgood  (7  Johns.  Ch.  9, 
affirmed  in  8  Cowen,  360),  Chancellor  Kent  re- 
marked, in  substance,  that  the  limitation  of 
suits,  being  founded  in  public  eonvenienoe,  and 
attended  with  so  much  utility,  the  courts  of 
equity  have  adopted  principles  analogous  to 
those  established  by  the  statutes  of  limitations, 
as  positive  rules  for  their  conduct. 

Lord  Camden,  in  Smith  v.  Clay  (8  Bro.  Oh. 
R.  639,  note),  said  that  laches  and  neglect  wers 
always  discountenanced  in  equity;  and  there- 
fore, from  the  beginning  of  that  jurisdiction, 
there  was  always  a  limitation  to  suits.  Ehras- 
dit  reipublicn  ut  sit  finis  litium  was  a  manm 
that  had  prevailed  in  chancery  at  all  times, 
without  the  help  of  an  act  of  Parliament.  As, 
however,  the  court  had  no  legislative  authori- 
ty, it  could  not  define  the  bar  by  a  positive 
rule.  It  was  governed  by  circumstances.  But 
as  often  as  Parliament  had  limited  the  time  of 
actions  and  remedies  to  a  certain  period,  in  le- 
gal proceedings,  the  Court  of  Chance^  had 
adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity;  for  when  the  Legislature  had  fixed 
the  time  at  law,  it  would  have  been  preposter- 
ous for  equity  to  continue  laches  beyond  the 
period  to  which  they  had  been  confined  by 
Parliament;  and  therefore,  in  all  cases  where 
the  legal  riffht  has  been  barred  bv  Parliament, 
the  equitable  right  to  the  same  thing  has  been 
concluded  by  the  same  bar. 

Lord  Redesdale,  in  Hovenden  t.  Annesley  (2 
Sch.  ft  Lefr.  607),  said:  "I  think  the  statute  of 
limitations  must  be  taken,  virtually,  to  include 
coiuts  of  equity;  for  when  the  Legislature  lim- 
ited the  proceedings  at  law,  in  certain  cases, 
and  provided  no  express  Habitations  for  pro- 
ceedings in  equity,  it  musl^  m  taken  to  nave 
contemplated  that  eqjuity  followed  the  law; 
and  therefore  it  must  oe  taken  to  have  virtual- 
ly enacted,  in  the  same  cases,  a  limitation  for 
courts  of  equity  also.** 

In  the  case  of  The  Marquis  of  Cholmondely 
T.  Lord  Clinton  (see  2  Meriv.  171,  and  2  Jae. 
ft  Walk.  190),  upon  appeal  to  the  House  of 
Peers,  Lord  Eldon  said  he  could  not  agree  to, 
and  had  never  heard  of,  such  a  rule,  as  that 
adverse  possession  ^however  long,  [*244 
would  not  avail  against  an  equitable  estate;  and 
he  concluded  by  stating  his  opinion  to  be,  that  an 
adverse  possession  of  an  equity  of  redemption 
for  twenty  years  was  a  bar  to  another  person 
claiming  the  same  equity  of  redemption,  and 
worked  the  same  effect  as  disseisin,  abatement 
or  intrusion,  with  respect  to  legal  estates;  and 
that,  for  the  quiet  and  piece  of  titles,  and  of 
the  world,  it  ought  to  have  the  same  effeet. 
During  that  whole  period  of  twenty  years.  In 
which  Lord  Clinton  had  held  adverse  posses- 
sion of  the  premises  in  question,  the  Biarquis  of 
Gholmondely,  or  those  under  whom  Im  elaixnad^ 
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was  not  laboring  under  any  of  the  dinabilities 
enumerated  in  the  statute.  So  that  the  bar  in 
chancery,  in  analogy  to  the  statute  of  limita- 
tions, was  complete.  Lord  Redesdale  was 
clearly  of  the  opinion  that  the  plaintiffs  were 
barred  by  the  effect  of  the  statute  of  limita- 
tions, and  that  the  bill,  therefore,  should  be  dis- 
missed. He  wished  it  to  be  understood  that 
his  decision  rested,  principally,  on  that  CTound. 
He  remarked  that  it  had  been  argued  that  the 
Biarquis  of  Cholmondely  might,  at  law,  have 
had  a  writ  of  right — that  was,  a  writ  to  which 
peculiar  privileges  were  allowed;  but  courts  of 
equity  had  never  regarded  that  writ  or  writs  of 
formedon,  or  others  of  the  same  nature.  They 
had  always  considered  the  provision  in  the 
ftatute  of  James  which  related  to  rights  and  ti- 
tles of  entry,  and  in  which  the  period  of  limita- 
tion was  twenty  vears,  as  that  by  which  they 
were  bound,  and  it  was  that  upon  which  they 
bad  constantly  acted.  He  considered  that  the 
statute  was  a  positive  law,  which  ought  to  bind 
courts  of  equity,  and  that  the  Legislature  must 
have  supposed  that  they  would  regulate  their 
proceedings  accordingly,  by  it.  The  decree  of 
Sir  Thomas  Plumer  was  confirmed.  The  fol- 
lowing clauses  in  Sir  Thomas  Plumcr's  opinion 
have  a  direct  bearing  on  this  question,  viz.: 
**Mrs.  Darner,  the  devisee,  is,  on  all  sides,  ad- 
mitted to  be  the  only  person  who  could  have 
had  any  claim  of  title  under  Horace,  Karl  of 
Orford,  to  this  estate;  and  the  full  period  of 
twenty  years  having  elapsed  since  the  death  of 
Georee,  Earl  of  Orford,  when  that  title,  if  at 
all,  first  accrued,  the  remedy  would  have  been 
taken  away  by  the  statute,  in  consequence  of 
the  laches  and  non-claim.  The  lapse  of  twenty 
▼ears  affords  a  substantive,  insuperable  plea  in 
oar.  It  is  the  fixed  limit  to  the  remedy — ^the 
tempus  constitutum ;  one  day  beyond  is  as  much 
too  late  as  one  hundred  years.  This  is  the  per- 
emptory, inflexible  rule  of  law,  fixed  by  post* 
tive  statutes,  if  there  has  been  adverse  posses- 
sion, and  no  disability  or  fraud.  No  plea  of 
poverty,  ignorance,  or  mistake  can  be  of  any 
avail.  However  clear  and  indisputable  the  title, 
if  the  merits  could  be  inquired  mto,"  etc. 
S4ft*]  *Lord  Chancellor  Manners,  in  Medlicott 
T.  (VDonnell  (1  Ball  &  Beat.  164),  thus  expressed 
himself:  '*I  think,  then,  I  stand  well  sup- 
ported by  principle  and  authority  in  saying  that 
the  court  is  bound  to  regulate  its  proceedings 
by  analogy,  or  in  obedience  to  the  statute  of 
limitations.  Upon  a  uniform  concurrence  of  a 
long  train  of  the  hiehest  authorities,  I  can  en- 
tertain no  doubt  in  the  present  case.  It  is  clear 
that,  had  it  been  the  claim  of  a  legal  estate,  in 
a  court  of  law,  the  remedy  must,  by  analogy, 
be  equally  barred  in  a  court  of  equity."  On 
the  same  ground,  another  case,  between  the 
same  parties,  has  since  been  decided;  the  Lord 
Chancellor  observing,  that,  where  there  has 
been  adverse  possession  for  twenty  years,  not 
accounted  for  by  some  disability,  as  coverture, 
etc.,  a  court  of  equity  ought  not  to  interfere. 
I  Turn.  107. 

In  New  York,  the  analosy  between  the  right 
to  redeem  in  equity  and  the  right  of  entry  at 
law  is  complete  and  entire  throughout.  Dema- 
Nst  ▼.  Wynkoop,  8  Johns.  Ch.  134. 

Lord  Manners,  in  the  case  of  Medlicott  ▼.  O*- 
Donnell,  to  which  referdce  is  had  above,  said: 
It  hms  bean  §iggeated  \hat  I  lay  too  much 


stress  upon  len^h  of  time,  and  that  I  attaA 
more  credit  to  it  than  Lord  Redesdale  or  aoY 
of  my  predecessors  have  done.  I  confess,  I 
think  the  statute  of  limitations  is  founded  upon 
the  soundest  principles  and  the  wisest  polieyf 
and  that  this  court,  for  the  peace  of  familiea 
and  to  ouiet  titles,  is  bound  to  adopt  it,  in  cases 
where  tne  equitable  and  legal  title  so  far  cor- 
respond, that  the  only  difference  between  them 
is  that  the  one  must  be  enforced  in  this  court, 
and  the  other  in  a  court  of  law." 

In  Cook  V.  Amham  (3  P.  Wms.  287),  the  rule 
was  put  on  this  footing,  that  where  length  of 
time  will  not  bar  the  right  to  bring  an  eject- 
ment, then  it  shall  not  bar  the  right  to  file  a 
bill  in  equity;  and  Sir  Joseph  Jekyll,  in  Toyer 
V.  Larington  (1  P.  Wms.  270),  placed  the  rale 
on  the  same  footing;  and,  in  that  shape,  it  was 
approved  by  Lord  Redesdale  in  the  cases  above 
cited. 

In  Nelson  ▼.  Garrington  (4  Munf.  832)  and 
Lamar  v.  Jones,  the  court  decided  that  lapse  of 
time  is  permitted,  in  equity,  to  defeat  an  ac- 
knowledged right,  on  tne  ground  only  of  its 
affording  evidence  of  presumption  that  such 
right  has  been  abandoned;  and  it  never  pre- 
vails where  the  presumption  is  outweighed  by 
opposing  facts  and  circumstances. 

From  the  cases  of  Topliss  v.  Baker,  2  Cos, 
Ch.  Cas.  122,  in  the  Exchequer;  Turnstall  v. 
MoLelland,  Hard.  519;  Hele  v.  Hele,  2  Ch. 
Cas.  28;  Sibson  ▼.  Fletcher,  1  Ch.  R.  59;  Le- 
man  ▼.  Newnham,  1  Ves.  51;  Trash  v.  White 
3  Bro.  Ch.  Cas.  291;  Hatcher  T.  Fine&ux,  1 
Ld.  Raym.  740;  and  Blewitt  ▼.  Thomas,  2 
*Ves.  Jun.  069,  we  deduce  these  [*S4C 
points:  that  no  rule  exists,  in  equity,  for  pre- 
suming a  release  or  satisfaction  of  a  mortgage, 
after  the  lapse  of  twenty  years,  or  any  other 
particular  period  of  time,  on  the  ground  that 
no  notice  has  been  taken  of  the  debt,  either  by 
payment  of  the  interest  on  one  side,  or  demand 
of  principal  and  interest  on  the  other;  and  that 
if  a  jury  should  on  that  ground  presume  the 
bond  to  be  satisfled,  yet  the  mort^^agee  will  not 
thereby  be  prevented  from  showing  the  truth 
of  the  case  to  the  court;  and  the  court  will,  on 
proof  that  the  money  is  due,  or  in  the  absence 
of  proof  that  it  has  been  paid,  decree  in  favor 
of  the  mortgagee,  notwithstanding  a  period  of 
more  than  twenty  years  may  have  elapsed  be- 
tween the  makin|f  of  the  mortgage  and  the  last 
demand  of  principal  and  interest.  But  it  will 
be  incumbent  on  the  mort^[agee  and  his  repre- 
sentatives to  define,  particularly,  the  period 
and  essence  of  the  acknowledgments  which  he 
avers  to  have  taken  place,  and  to  show  with  ae- 
curaoy  the  commencement  and  continuance  o( 
every  disability  which  he  suggests  as  the  cause 
of  forbearance. 

Lord  Chancellor  Erskine,  in  the  case  of  ffil- 
lary  v.  Waller  (12  Ves.  239),  said:  'The  pre- 
sumption in  courts  of  law,  from  length  of  time, 
stands  upon  a  clear  principle,  built  upon  reason, 
the  nature  and  character  of  man,  and  the  re- 
sult of  human  experience.  It  resolvea  itself 
into  this,  that  a  man  will  naturally  enjoy  what 
belongs  to  him;  that  is  the  whole  pnndpla 
Then,  as  to  presumptions  of  title:  lai.  As  to 
bond  taken,  and  no  interest  paid  for  twenty 
years,  nay,  within  twenty  years,  as  Lord  Mans- 
field has  said;  but  upon  twenty  yeara  the  pre- 
a>im\)Uou  \i  tJhSit  it  has  been  paici^  and  the  prs- 
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■umption  will  lK>1d  imlen  it  can  be  repelled; 
unless  insolvency,  or  a  state  approaching  it, 
can  be  shown;  or  that  the  party  was  a  near  rel- 
ative; or  the  absence  of  the  party  having  the 
right  to  the  money;  or  something  that  repels 
the  presumption  that  a  man  is  always  ready  to 
enjoy  what  is  his  own."  In  that  case,  a  demiite 
period  was  fixed,  in  analogy  to  the  time  at 
which  courts  of  law  raised  similar  presump- 
tions, namely,  "not  less  than  twenty  years;** 
implying  that,  prima  facie,  after  twenty  vears, 
a  court  of  equitv  will  raise  the  presumption  of 
a  reconveyance  from  the  mortgagee  or  his  heirs; 
the  period  wherein  the  presumption  of  pay- 
ment of  the  mortgage  money  will  arise.  But 
all  thesepresumptions  may  be  repelled  by  evi- 
dence. Tne  lapse  of  twenty  years  is  only  a 
circumstance  on  which  to  found  a  presump- 
tion of  payment,  and  is  not,  of  itself,  a  legal 
bar.  Jackson  ▼.  Pierce,  10  Johns.  414;  Ross  v. 
Korvell,  1  Wash.  14. 

In  the  case  of  Chalmer  ▼.  Bradley  (1  Jac  ft 
Walk.  63),  the  plaintiffs  stated  that  they  were 
ignorant  of  the  facts.    It  was  possible,  said  Sir 
t47*]     *Thomas  Plumer,  they   might  be  so. 
But  was  there  not  anything  that  might  lead 
them  to  that  knowledge?    Nothing  appearing 
in    the    case,   his    honor   directed    an    mquiry 
whether  the  plaintiffs  had  any  notice  of  these 
circumstances,  implied  or  otherwise;  observing, 
that  the  reason  why  he  directed  this  inquiry 
was,  that,  though  he  was  impressed  with  the 
impolicy   of  permitting  stale  demands  to  be 
brought  forward,  though  he  knew  that,  on  the 
principle  stated  in  Smith  v.  Clay,  Amb.  645, 
and  3  Bro.  C.  C  630,  note,  a  court  of  equity 
was  not  to  be  called  into  action  by  those  who 
were  not  vigilant  in  support  of  their  rights,  and 
was  aware  of  the  monstrous  inconvenience  that 
would  result  at  some  period  if  the  door  was 
Aoi  shut  to  litigation,  yet  he  fell  in  entirely 
with  the  opinion  expressed  by  Lord  Aivanley 
In   Pickering  v.   Stamford,  2   Ves.  Jun.   272. 
There  the  suit  was  commenced,  after  a  lapse  of 
thirty-five    years,    by    persons    who    declared 
themselves    ignorant    of    their    rights.    Lord 
Alvanley,  under  the  drenmstances  of  that  case, 
eould  not  be  sure  they  were  not  ignorant,  and 
therefore,  stating  strongly  his  opinion  in  favor 
of  the  general  principle,  that  a  party  ought  to 
be  barred  by   length  of  time,  and  lamenting 
that  lie  could  not,  in  that  instance,  follow  it, 
he  directed  similar  inquiries;   stating,  at  the 
same  time,  that  if  he   (Lord  Alvanley)   were 
then  to  decide  the  ease  before  him,  he  would 
decide  it  against  the  plaintiffs;  and  that,  by 
the  inouiries,  he  did  not  decide  one  way  or 
the    other;    and    would    afterwards    consider 
whether    there    was    sufficient    equity    in    the 
bill  or  not.    It  was,  therefore,  because  there 
was  not  before  him  any  direct  and  positive  evi- 
dence to  totally  exclude  all  doubt  upon  it,  that 
Sir  Thomas  Plumer  directed  the  mquiries  in 
Chalmer  v.  Bradley,  to  obtain  some  light  on 
the  circumstances  under  which  the  disputed  en- 
ioyment  of  the  property  had  gone,  reserving  to 
himself  to  iudge  what  should  be  the  effect  of 
the  facts  which  misrht  be  found  by  the  master, 
or  what,  even  without  that  result,  he  might 
think  ri^t  to  be  done. 

Tlie  obeervatlons  of  Lord  Camden,  in  Smith 
T.  Gla7»  S  Bro.  C.  C  640,  on  which  his  honor, 
Ifr;   Justioe   McLeaa,   in  deciding   this   ease^ 
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seemed  to  place  so  much  reliance,  do  not,  m 
respectfully  submit,  when  rightly  understood, 
conflict  with  the  principles  of  the  preceding 
cases.  The  words  of  Lord  Camden  are:  "A 
court  of  equity,  which  Is  never  active  In  a 
relief  against  eonsdenoe,  has  always  refused 
its  aid  to  stale  demands  where  the  party  haa 
slept  upon  his  rights  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this 
court  into  activity,  but  conscience,  good  faith, 
and  reasonable  diligence." 

A  demand  in  equity  is  never  stale  during  that 
period  In  which,  were  it  a  legal  demand.  It 
would  not  be  barred  by  the  ^statute  of  [*S48 
limitations.  The  complainants  have  been  base- 
ly defrauded  of  their  rights,  and  do  not,  there- 
fore, defile  their  consciences  by  the  prosecution 
of  this  suit.  The  complainants  never  acted  In 
bad  faith  towards  the  defendants.  They  have 
never  slept  upon  their  rights.  They  were  con- 
stantly active  In  asserting  their  claims,  by  ca- 
veat, until  Cotton  obtained  his  patent,  whidi 
gave  him  a  right  of  entry.  At  that  time,  those 
under  whom  the  complainants  claim  were 
laboring  under  disabilities,  and  this  suit  was 
commenced  in  less  than  twenty -one  years  after 
those  disabilities  were  removed.  The  law  has 
defined  what  reasonable  diligence  is,  namely, 
the  institution  of  a  suit  withm  the  period  lim- 
ited in  the  law. 

We  are  unable  to  perceive  the  bearing  whieh 
the  case  of  Piatt  v.  Vattier,  0  Peters,  418,  ean 
have  on  the  present  case.  In  that  ease,  Piatt 
merely  set  out  the  claim  which  he  had  procured 
by  assignment,  and  asked  the  court  to  decree  a 
conveyance  of  a  doubtful  eouity  where  there 
had  been  an  adverse  possession  of  more  than 
thirty  years;  yet  he  did  not,  in  his  bill,  charge 
that  he,  or  those  under  whom  he  claimed,  had 
been  during  the  whole  period  in  which  sudi  ad- 
verse possession  had  been  held,  laboring  under 
any  of  the  disabilities  enumerated  in  the  stat- 
ute of  limitations;  nor  did  he  charge  a  single 
fact  or  circumstance  to  excuse  the  delay  In 
bringing  his  suit,  so  as  to  shield  his  claim 
against  the  operation  of  the  bar  In  analogy  to 
the  statute  of  limitations.  Of  what  avail,  then, 
was  his  proof — as  neither  proof  without  allega- 
tion, nor  allegation  without  proof,  will  warrant 
a  decree?  The  complainants  in  this  suit  have 
averred  and  proved,  not  onlv  that  their  claim, 
if  a  legal  one,  would  not  be  barred  by  the  stat- 
ute of  limitations,  but  they  have  also  chargCKl 
and  proved  such  facts  and  circumstances  as,  in- 
dependent of  the  statute,  relieve  their  claim 
from  the  operations  of  the  bar  adopted  In 
equity  in  that  class  of  cases  in  which  a  bar  In 
analogy  to  the  statute  would  be  applied. 

A  legacy  pven  out  of  real  property  is  only 
recoverable  m  a  court  of  equity,  and  therefore 
is  not  within  the  express  words  of  the  statute 
of  limitations.  And  it  follows,  that  length  oi 
time  alone  will  not  bar  it,  but  it  will  raise  a 
presumption  of  payment,  which,  unless  repelled 
by  evidence  of  particular  drcumstances,  will  be 
conclusive.  See  1  Vem.  256;  2  lb.  21;  and  8 
Ves.  Jun.  11. 

Time  will  not  run  against  pure  technical 
trusts,  nor  will  It  commence  running  in  cases 
of  fraud  until  the  fraud  has  beoi  dlsoov* 
ered.  See  Bicknell  v.  Gough,  3  Atk.  668; 
Alden  v.  Gregory,  2  Eden,  280;  2  Vem.  608| 
1    Ridg.    Rep.    837|    2   Ves.    Jun.    280;    Om. 


SM                                        SupRun  Coun  or  thi  UimB)  Statb.  1S4* 

Temp.  Tmlb.  S3;   t  8eh.  &  L«fr.   101;  tnd  lb.  veyed  by  O^annoD;  beCkOM,  flnt,  mM  lecktlM 

4T4.  and  sarrej  were  not  made  In  dutiiiaiim  of  tnj 

14**]    The  preiumptlon*  dimwn  bv  ooarte,  contract;  and  If  they  were,  toe  defeodanta  do 

agalnat  atale  demands,  are  founded  fa)  juatlee  not  show  auch  a  connection  with  O'Bannon  aa 

and   P0U07.    Thoae   preenmptlona  are   mattm  would  jiutlfj  thli  oourt  In  anbatltntlng  them 

et  CTldenee,  and  not,  in  moat  caaee,  proprio  Jure,  In  hia  plaoe.    Thli  court  eaanot  make  a  eon- 

mattera  of  plea  In  bar;  and  a  court  of  equity,  tract  for  the  partlei,  and  then  decree  it*  •pedSe 

equally  with  a  oourt  of  law  or  jury,  may  draw  ezecutlOFa. 

the  eonehulon,  If  the  lapae  of  time  be  put  in  Mr.  Stanberry,  for  the  appellee*,  in  nplj  to 

Iiiue  by  the  pleadings,  and  tbe  lapie  of  time  be  Mr.  Scott: 

not  ntlsfactorily  accounted  for.  Laatly,  tf  all  other  defenae  falia  na,  we  rely 

l«pae  of  time  imputed  as  laches  may  be  ex-  upon  the  lapse  of  time  and  the  atalenesi  of  the 

enaed    by    the    obscurity    of    the    transaction,  claim;  and  this  is,  under  all  the  clrcumatancei, 

whereby  the  plaintiff  waa  disabled  from  obtain-  a  sure  reliance.    It  Is  dif&cult  to  Imagine  a  ease 

ing  full  Information  of  his  rights    (Muney  t.  to  which  this  wholesome  doctrine  would  better 

Palmer,  8  Sob.  ft  Lefr.  4S7),  and  eaulty  will  ap^. 

reHeTs  against  the  mere  lapse  of  titna  nnao-  wbether  the  complainants  trace  tbair  claim 

counted  for  without  misconduct  In  the  leasee,  to  the  deed  of  trust;  or  by  descent  from  I^w- 

or  where  the  leasee  baa  loat  his  right  W  the  son,  they  come  at  too  late  a  day  into  a  eonrt  of 

fraud  of  the  lessor  (Lamar  t.  Happtr,  X  Boh.  A  equity  to  assert  it    Prom  the  16th  of  August, 

Lefr.    082    669.)     These    authorltlea    need    no  1796,  a  claim  adverae  to  theirs  has  been  aet  np, 

comment,   as   they   clearly  demonstrate,  whan  and  for  twenty-seven  yean  prior  to  tbe  lllliw 

applied  to  the  facts  of  this  case,  that  the  eota-  of  the  Mil  undisturbed  possession  of  tbe  land 

tiainants'  claim  Is  not  barred  by  lapae  of  time  acoompanied   that  adverse  claim.     Howerer  U 

1  analc^  to  the  statute  of  limitations,  nor  by  may  have  been  In  the  banning,  no  itngle  eir- 

tapse  of  time  Independent  of  that  statute,  or  by  eumstanee  of  fraud  or  notlee  attaehea  to  this 

any  other  cause.  adverse  title  during  this   long  possession. 

There   is,   however,   one   class   of   cases,   in  Look  now  to  the  change  of  eireumataneea  In 

which  a  court  of  law  will,  In  furtherance  of  this  great  lapse  of  tlma.    All  the  parties  to  tba 

justice,   presume   a   conveyance   in   lea*    than  transactions  dead,  and  tbe  subject  mattar  of 

twenty  yeaia.    This  rule,  however,  onlv  applies  the  claim,  worth  only  a  few  eents  per  aoa  la 

to  cases  of  pure    technical    trusts,  where   the  the  banning— worth  onlv  tE.SO  per  acra  when 

trustee  la  bound  to  convey  to  his  cestui   que  the  poesession  commenced,  and  then  a  wlldtf- 

tmst  at  a  particular  period,  or  on  the  happen-  ness — now  turned  Into  highly  cultivated  tanna, 

ing  of  a  particular  event,  after  the  period  has  and  worth  (30  per  acre. 

arrived,  or  tbe  event  has  happened,  on  which  Now,  what  sort  of  a  ease  do  these  complaln- 

the  estate  waa  to  be  conveyed,  if  the  cestui  que  anta  make  to  overcome  such  a  defenset 

trust  convey  the  estate  to  another,  and  an  ae-  Let  ua  take  the  title  aa  claimed  under  the 

tlon  or  suit  be  brought  by  the  bargainee  against  deed  ot  trust  in  tbe  first  plaoe.    I  have  shown 

a  person  In  possession.    The  court  will  not  per-  already    that    this    land    was    not   eovered    bv 

mlt  tbe  plaintiff  to  be  pi«vented  from  recover-  that  deed;   but,  if  it  be  held  to  pass,  though 

Ing,  on  tne  ground  that  the  legal  title  la  oat-  obacurely,  by  that  deed,  then  what  sort  of  a 

standing   In  the   tmetee  but  will    leave   It   to  deed  was  that! 

the  jury    to   presume   a   conveyance   from   the  A  voluntary  post-nuptial  settlement,  a  sort 

trustee;   upon  these  grounds  namely  that  tbe  of  conveyance  barely  tolerated,  requiring  tbs 

eourt  will  presume  that  the  trustee  baa  done  most  favorable  circumstances   for  Ita  support, 

bis  duty  and  that  what  bad  been  done  by  the  and  of  little  avail  against  present  credlton  sad 

cestui  que  trust  was  rightfully  done.     See  Eng-  subsequent  purchasers. 

land  T.  Slade,  4  T.  R.  682,  and  Doe  r.  Lybuni,  The  eounael  tor  complainants.  In  hia  printed 
T  T.  R.  8.  It  will  at  once  be  perceived  that  brief,  takes  quite  a  new  view  of  this  kind  of 
this  olass  of  eaaea  has  no  application  to  the  conveyance.  He  says,  that  '"each  of  ['ISl 
caae  at  bar.  tbe  thrM  eonsiderations  named  in  tbe  deed  Is 
There  is  no  particular  hardship  in  this  caae  valuable,  and  suffldent  to  sustain  It  against 
which  ought  to  weigh  with  the  court,  and  In-  creditors  and  subsequent  purehaaers." 
ellne  the  scale  in  favor  of  tbe  defendant*.  In  answer  to  this,  It  la  only  necessary  to  re- 
Should  a  decree  be  pronounced  eventually  In  fer  to  Cathcart  v.  Robinson,  S  Peters,  EM, 
favor  of  the  complainant*,  the  defendant*  will,  which  establlsbe*,  or  more  properly  recogniia- 
In  reality,  lustam  do  loss.  Tbe  complainanta  the  doctrine,  that  a  subsequent  sale  by  the  hut- 
must  pay  them  for  all  their  lasting  and  valu-  band  to  an  Innocent  purchaser  Is  preanmptin 
able  improvements,  and  money*  eipended  In  evidence  of  fraud  in  tbe  settlement, 
payment  of  taxea,  lass  the  renU  and  proflU;  The  great  object  of  thU  oonveyanc*  wai  a 
and  their  waiTsntors  must  refund  to  them  the  „condliation  between  Lawson  and  kb  wife. 
expenses  of  thU  suit,  ordinary  and  eitraordl-  y^            ,,„  through.    Very  shortly  after 

Sl".n.M"  ^n^  ti:™*   ^^••.LTt^':  7uZ^  Of  the  set^ementTie  find  Mr.  »»1 

aSO  1      paid,  and   interest.    Thi*  will  throw    „      ,       "         u         1  ,  .  1 .: •.( ,.  -.. 

the  loi»  iLk  upon  those  who  originally  perpe-  ""a  ^7**?  '°^«  f  ^°^^  »Ppl'<>«tlon  to  on* 

tr.t«]  the  fraulTto  be  relieved  from  wbiS  the  "'  t*"  trustees  for  the  sale  of  a  P»rt  of  tbi 

complainants  have  been  compelled  to  resort  to  '^"^  to  meet  their  current  eipeiuea,  but  noU- 

this  oourt.    And  we  respectfully  submit,  that  W  '"  «""■  "Jo"  ^7  '!>"  trustoaa  In  the  adwa- 

they  are  entitled  to  the  relief  which  they  aak.  iatratlon  of  the  truat. 

In  extending  relief  to  the  complainanta,  we  also  Between  tbe  date  of  the  deed  of  tmat  and 

Mubmit,  that  no  portion  of  the  land  ought  to  be  tbe  year  1800,  Lawson  disposed  of  tbe  entir* 

decreed  to  the  defendants,  on  the  ground  that  10,000  acres  to  varioua  persons.    Tbe  fact  wa* 

<Ae  Jtesda  in  auMtlon  iiad  been  locatad  aad  aai-  k»niu\At:tak\xaih««awBdUM«wtiiia  quatnA 
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All  p&rtfet  seem  to  haye  abandoned  it,  for  not 
a  tingle  item  of  the  property,  real  or  personal, 
mentioned  in  it  was  erer  sdminlstered,  under 
tta  provisions.  Lawson  and  his  family  sepa- 
rated forever.  The  complainants  allege,  that, 
for  years  before  his  death,  he  was  reduced  to  a 
miserable  wreck,  both  in  body  and  mind,  whol- 
ly unable  to  take  care  of  himself.  Strange 
that,  under  such  circumstances,  he  should 
have  been  left  altogether  to  the  care  of  stran- 
gers. 

He  died  between  1802  and  1806,  and  his  wife 
and  three  surviving  children,  the  youngest  of 
whom  (Columbus)  was  then  sixteen,  the  other 
two  considerably  past  their  majority,  were  left 
to  look  after  their  property. 

Mrs.  Lawson  died  in  1800,  her  three  children, 
then  all  of  full  age,  surviving  her. 

Long  before  this  date,  all  these  parties  were 
advised  that  this  land  was  claimed  by  assign- 
ments from  General  Lawson,  and  as  early  as 
February  12th,  1799,  a  caveat  against  patents 
to  the  assignees  was  filed  in  the  general  land 
office  by  Joshua  Lewis,  who  had  married  the 
daughter  of  General  Lawson.  Although  under 
that  caveat  the  patent  for  this  965  acres  was 
suspended  for  sixteen  years,  not  a  step  farther 
seems  to  have  been  taken  to  sustahi  it  or  make 
any  proof. 

Mrs.  Lawson  and  her  children  continued  to 
reside  in  Kentucky,  just  where,  if  there  were 
any  proof  to  invalidate  the  claims  set  up  under 
Lawson,  it  could  be  had. 

On  the  9th  of  January,  1807,  one  of  the  three 
children,  John  P.  Lawson,  conveys  all  his  in* 
terest  in  the  7,000  acres  embraced  in  the  deed 
of  trust  to  his  brother-in-law,  Lewis.  This 
S5S*]  deed  *con tains  the  recital  that  the 
7,000  acres,  since  the  date  of  the  deed  of  trust, 
had  been  conveyed  by  Rob^  Lawson  to  divers 
persons,  and  carefully  provides  that  John  P. 
Lawson  should  not  be  held  to  warrant  against 
the  claims  of  such  purchasers. 

John  P.  Lawson  died  about  the  1st  of  June, 
1809,  leaving  the  complainant,  Mary  Pierce 
Bowman,  his  only  child  and  heir  at  law. 

Columbus  Lawson  died  unmarried,  about  the 
8th  of  January,  1816,  leaving  his  sister,  Mrs. 
Lewis,  and  his  niece,  Mrs.  ]^wman,  his  heirs 
at  law. 

Mrs.  Lewis  died  about  the  1st  of  October, 
1830,  and  her  husband  about  the  20th  of  June, 
1833. 

Ten  years  after  the  death  of  the  last  of  Law- 
son's  children,  she  having  lived  to  the  aee  of 
fifty-two,  the  grandchildren  of  Lawson,  eleven 
in  number,  and  all  of  full  age,  bring  this  suit. 

Here,  then,  is  a  case  of  fufi  notice  of  the  ad- 
verse claim,  brought  home  to  the  ancestors  of 
these  complainants  more  than  half  a  century 
ago.  Thev  take  but  one  step  in  all  that  time 
towards  the  assertion  of  their  claim,  and  that 
step  was  taken  before  the  present  century  com- 
menced, and  was  never  afterwards  followed 
up.  Perhaps  they  did  not  consider  the  prop- 
erty worth  the  cost  and  trouble  of  its  pursuit. 
Kow,  after  the^  are  all  gone,  and  all  the  parties 
to  the  fraud,  if  there  was  any,  have  also  dis- 
appeared— ^now,  when  the  land  is  in  hands  very 
remote  from  the  original  owners,  improved  and 
subdivided  into  a  cluster  of  farms,  and  made 
valuable  by  the  labor  of  the  occupants,  at  this 
late  day,  tliia  long  abandoned  ekum  Is  set  up. 


and  a  court  of  equity  Is  asked  to  disposseaa 
these  defendants. 

If  we  look  at  the  claim  by  descent,  and  not 
through  the  deed  of  trust,  it  is,  if  possible,  still 
worse.  Then  it  assumes  the  aspect  of  a  bill 
brought  to  impeach  an  equitable  title  older 
than  the  one  set  up  by  the  complainants— a  bil) 
to  set  aside  an  assiniment  apparentlv  good  by 
matter  in  pais,  exhibited  just  forty-four  years 
after  the  voidable  assignment  was  made. 

But  it  is  said,  in  answer  to  this  great  lapse  of 
time,  that  it  goes  for  nothing,  for  the  reason 
that  the  statute  of  limitations,  in  consequence 
of  non-residence,  etc.,  would  not  bar  the  com- 
plainants if  thev  had  a  legal  title. 

Very  clearly  it  would  bar  them,  if  a  legal  ti- 
tle had  descended  to  the  children  of  lAwson 
instead  of  an  equity,  unless  we  pile  one  disa- 
bility upon  anotner.  But  there  Is  no  question 
of  any  statute  of  limitations  as  to  the  com- 
plainants. They  never  had  the  right  to  bring 
an  action  at  law,  for  they  have  never  had  a 
legal  title.  No  such  cause  of  action  has  ever 
accrued  to  them.  The  legal  title,  as  has  been 
shown,  was  first  vested  in  Cotton,  and  nothins 
appears  in  the  case  to  prevent  the  operation  of 
the  statute  *upon  that  title,  the  only  [*S5S 
one  upon  whicn  it  could  operate.  But  if  the 
case  were  otherwise,  it  is  quite  too  late  to  con- 
tend that  a  court  of  equity  will  never  refuse 
relief  if  the  statute  does  not  cover  the  case. 

Piatt  V.  Vattier,  9  Peters,  406,  Is  a  leading 
case  to  the  contrarv.  The  court  in  that  case 
act  independently  of  the  statute,  and  adopt  the 
language  of  Lord  Camden,  as  follows:  ''A 
court  of  equity,  which  is  never  active  in  relief 
affainst  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  rights,  or  acqui- 
esced for  a  great  length  of  time.  Nothing  can 
call  forth  this  court  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  Is  passive, 
and  does  nothing:  laches  and  neglect  are  always 
discountenanced;  and  therefore,  from  the  be- 
ginning of  tliis  jurisdiction,  there  was  always 
a  limitation  to  suits  in  this  court.** 

In  Bowman  ▼.  Wathen,  1  How.  189,  the 
same  doctrine  is  fully  recognized,  and  the  prin- 
ciple u|«on  which  a  court  of  equity  denies  relief 
to  stale  claims  is  strongly  enforced  and  illus- 
trated. The  language  of  Sir  William  Grant  is 
adopted,  and  quoted  with  approbation:  "Courts 
of  equity,  by  their  own  nues,  independently 
of  any  statutes  of  limitation,  give  ffreat  ef- 
fect to  length  of  time,  and  they  refer  frequent- 
ly to  the  statutes  of  limitation,  for  no  other 
purpose  than  as  furnishing  a  convenient  meas- 
ure for  the  length  of  time  that  ought  to  ope- 
rate as  a  bar  in  equity  to  any  particular 
demand.** 

So,  also,  the  language  of  Lord  Redesdale, 
that  'it  never  can  b«  a  sound  discretion  in  the 
court  to  give  relief  to  a  person  who  has  slept 
upon  his  rights  for  sudi  a  lapse  of  time;  for 
though  it  is  said,  and  truly,  tnat  the  plaintiffs 
in  tus  suit,  and  those  under  whom  they  elaim, 
were  persons  embarrassed  by  the  fraud  of  oth- 
ers, yet  the  court  cannot  act  upon  such  drcum- 
stances.** 

And,  again,  what  is  said  by  the  same  Clian- 
cellor,  that  "every  new  right  of  action  in  equi- 
ty that  aooruea  to  %  ^^axt^^nbaitANvt  V(.xui:^  V^ 
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miut  be  aeied  upon,  at  the  utmost,  within 
twenty  ▼ears." 

If  8UCB  ia  the  doctrine  in  England,  and  has 
been  found  necessary  there,  it  should  find  pe- 
culiar favor  in  this  country ;  especially  in  refer- 
ence to  stale  claims  against  real  estate — a  spe- 
des  of  property  so  much  the  subject  of  traffic 
among  our  people,  and  constantly  undergoing 
such  changes  in  value. 

Mr.  Stanberry,  in  reply  to  Mr.  Ewing: 

Mr.  Ewing,  in  answer  to  lapse  of  time,  relies 
upon  the  act  for  limitation  of  actions  (which  he 
S54*]  says  must  govern  this  case),  ^passed 
January  25th,  1810,  1  Chase,  656.  He  claims 
that  the  second  section  provides  the  rule  of 
limitation  for  all  suits  In  equity,  and  that  the 
proviso  saves  this  case. 

This  la  a  novel  construction  of  this  act.  It 
Is  entitled  "An  Act  for  the  limitation  of  ac- 
tions," which  carries  the  idea  of  common  law 
proceedings. 

The  first  section  specially  names  all  the  per- 
sonal actions,  and  affixes  their  respective  bars. 

The  second  section  provides  for  the  other 
description  of  actions,  mixed  and  real,  by  enu- 
meratmg  the  writ  of  ejectment  or  other  action 
for  the  recovery  of  the  possession,  title,  or 
claim  of,  to,  or  for  any  land,  tenements,  or 
hereditaments,  and  limits  the  time  of  bringing 
them  within  twenty -one  ^ears  next  after  the 
right  to  such  action  or  suit  shall  have  accrued. 

The  proviso  then  saves  the  rights  of  persons 
entitled  to  any  sucn  actions,  if  under  the  disa- 
bility of  nonage,  coverture,  insanity,  or  absence 
from  the  State,  until  the  full  time  of  limitation 
has  passed  after  the  removal  of  the  disability. 

We  say  the  language,  "or  other  action  for 
the  recovery  of  the  possession,  title,  or  claim 
of,  to,  or  for  any  land,  tenements,  or  heredita- 
ments," Is  intended  to  bar  all  forms  of  real  ac- 
tions. Such  has  been  its  uniform  construction 
in  Ohio.    Holt  v.  Hemphill,  3  Ohio,  239. 

Similar  language  has  been  used  in  all  the 
Ohio  acts  of  limitations.  The  act  now  in  force, 
of  June  1st,  1831,  Swan,  553,  uses  this  lan- 
guage: "Actions  of  ejectment,  or  other  action 
tor  the  recovery  of  the  title  or  possession  of 
lands,"  etc. 

Larrowe  ▼.  Beam,  10  Ohio,  498,  applies  the 
statute  of  1810  to  a  petition  for  dower.  Grim- 
ke,  J.,  says  (p.  503),  "that,  at  the  time  the  right 
of  the  petitioner  accrued,  the  mode  of  proceed- 
ing was  by  writ  of  dower,  and  so  continued 
until  1824,  when  the  petition  in  chancery  was 
substituted." 

Tuttle  V.  Wilson,  10  Ohio,  502,  also  a  peti- 
tion for  dower,  and  held  to  be  barred  by  the 
statute.  Wood,  J.,  says  (p.  26):  "The  peti- 
tion for  dower  la  substantially!  when  prose- 
cuted, a  possessory  action." 

The  actions  at  common  law  for  the  recovery 
of  dower  were  classed  under  the  form  of  real 
actions.  They  were  either  the  writ  of  right  of 
dower,  or  more  commonly  the  writ  of  dower 
undo  nihil  habet.  Booth  on  Real  Actions,  118, 
166. 

The  right  to  dower  Is  strictly  a  legal  right 
for  the  recovery  of  a  legal  estate.  It  is  only 
for  convenience  that  a  remedy  by  petition  in 
equity  is  given  in  Ohio.  The  courts  of  Ohio 
have  not  said  that  the  statute  of  limitations 
mpplieg  directly  to  auv  other  proceeding  in 
equitj. 


The  complainants  are  not,  therefore,  within 
the  bar  of  the  ^savings  of  the  statute.  [*S5§ 
It  neither  binds  them  nor  precludes  them.  No 
cause  of  action,  such  as  the  statute  contem* 
plates,  ever  vested  in  them,  for  they  never  had 
a  legal  title  or  any  right  to  sue  in  a  court  of 
law.  For  nearly  half  a  century  their  claim  has 
stood  upon  a  voluntary  settlement  conveying 
only  an  equity.  The  case  shows  it  was  in  ef- 
fect abandoned,  before  the  present  century  be- 
gan, by  all  parties  interested  in  it.  But  one 
step  was  ever  taken  to  assert  it,  and  that  was 
aa  Ions  ago  as  February,  1790,  at  the  instance 
of  Josnua  Lewis.  The  caveat  then  filed  did 
not  so  much  as  name  O'Bannon,  or  caution  any- 
one against  his  assignment. 

Besides  this  presumptive  abandonment,  the 
other  facts  shown  by  the  complainanta  them- 
selves would  be  sufficient,  without  this  lapse  of 
time,  to  protect  the  subsequent  purchasers. 

In  Cathcart  v.  Robinson,  5  Peters,  264,  this 
court,  in  reference  to  a  post-nuptial  settlement, 
refer  to  the  subsequent  control  over  the  prop- 
erty by  the  husband;  his  notoriously  offering  ii 
for  sale,  the  trustee  not  intervening  to  prevent 
it;  the  letter  of  the  wife  to  the  trustee  request- 
ing him  to  assign  part  of  the  property  to  pay 
the  husband's  debts — as  evidence  of  fraud  up- 
on subsequent  purchasers. 

This  case  presents  a  similar  state  of  facts 
even  to  the  interference  of  the  wife. 

Now,  after  the  death  of  all  the  parties  to  this 
family  arrangement,  made  chiefly  for  their 
own  accomm<^ation,  and  soon  abandoned  by 
them — after  the  death  of  all  their  children,  this 
long  forgotten  claim  is  set  up  by  the  grand- 
children of  the  original  parties,  eleven  in  num- 
ber, not  one  of  whom  was  in  being  at  the 
time  of  the  settlement — ^the  youngest  now 
thirty,  and  the  oldest  fifty,  years  of  agel 

We  see  who  make  this  claim,  and  now  what 
do  they  askT  In  this  case,  property  worth 
$30,000.  But  if  they  are  entitled  to  this,  there 
is  nothing  to  save  from  their  claim  the  other 
6,000  acres,  of  equal  value;  altogether,  a  prop- 
erty worth  more  than  $200,000,  which,  at  the 
date  of  the  deed,  was  not  worth  $1,000. 

And  then  from  whom  is  this  property  to  be 
taken?  Honest  purchasers,  who  paid  a  full 
value,  and  who  have  been  in  the  undisturbed 
possession  for  thirty -five  years. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the   court: 

The  appellants  in  this  case  filed  their  bill  in 
the  Circuit  Ck)urt  of  the  United  States  for  tb* 
District  of  Ohio,  claiming  a  certain  trHct  oi 
land  in  possession  of  the  defendants,  and  pray- 
ing a  decree  for  the  title  and  possession  of  the 
same. 

The  bill  sets  forth  that  Robert  Lawson,  under 
whom  complainanta  *claim,  had  re-  [*256 
ceived  for  lus  services  as  an  officer  in  the  Rev- 
olutionary War  a  military  warrant  (No.  192  ) 
for  ten  thousand  acres  of  land,  which  before  the 
4th  of  June,  1794,  was  located  in  the  Virginia 
military  district,  in  tracts  of  one  thousand  acres 
each,  under  the  following  numbers  of  entries: 
1704,  1705,  1706,  1707,  1714,  1715,  1716,  1717, 
1718,  1719. 

On  the  4th  of  June,  1794,  an  indentura  trl- 
.  partite  was  executed  between  Robert  Lawson, 
\  ot  t\ka  {oat  ^ax\»t  ^ax%2^  ^iia  wif e^  of  the  second 
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mitt  and  James  Speed,  George  Thompson, 
Joseph  Crocket,  and  George  Nicholas,  oi  the 
third  part,  by  which,  for  the  consideration 
therein  expressed,  Robert  Lawson  oonyeyed  to 
the  parties  of  the  third  part,  among  other 
things,  'two  thousand  acres  of  military  land, 
situated  on  White  Oak  Creek,  on  the  north 
aide  of  the  Ohio,  being  the  land  mentioned  in 
the  first  entry  made  for  the  said  Lawson  on  the 
surveyor's  books,"  in  special  trust,  that  they 
will  ''permit  said  Lawson  and  his  wife,  and  the 
survivor,  and  the  said  Sarah,  if  she  should 
again  separate  from  her  husband,  to  use, 
occupy,  possess,  and  enjoy,  during  their  natural 
liTes  and  the  life  of  the  survivor,  the  lands  on 
Fayette  County,  Kentucky,"  ete.  And  also 
that  they  will  convey  the  two  thousand  acres 
of  land  on  White  Oak  Creek  to  either  of  the 
sons  of  the  marriage  to  whom  the  said  Sarah 
•hall  direct,  etc.  And  the  said  Lawson  cove- 
nanted with  the  trustees  that  he  would  at  no 
future  time  "offer  any  personal  violence  or 
injury  to  his  wife,  and  that  he  would  abstain 
from  the  intemperate  use  of  every  kind  of 
spirituous  liquors,  and  that,  if  he  should  at  any 
time  thereafter  again  offer  any  personal 
violence  or  injury  to  his  wife,"  the  trustees 
were  authorized  to  dispossess  him  of  the  hun- 
dred and  fifty  acres  of  land,  etc 

The  complainants  aver,  also,  that  the  two 
entries  numbered  1707  and  1714  covered  the 
two  thousand  acres  conveyed  by  this  deed. 

The  bill  further  states,  that  on  the  16th  of 
August,  1706,  Lawson  made  an  assignment  to 
one  John  CBannon  of  three  thousand  three 
iiuiidred  and  thirty -three  acres  of  his  warrant 
which  had  not  been  surveyed;  and  charges 
that,  at  the  time  of  making  said  assignment, 
Robert  Lawson  was,  as  O'Bannon  well  knew, 
habitually  intemperate,  and  had  been  so  for  a 
long  time  previous;  that  the  faculties  of  his 
mind  were  much  impaired,  and  that  he  was 
wholly  incapable  of  making  any  valid  con- 
tract; that  the  said  assignment  was  without 
consideration,  and  procured  by  CBannon  under 
false  and  fraudulent  pretenses. 

That  CBannon,  well  knowing  that  the  afore- 
said entry  of  1707  had  been  conveyed  by  the 
257*]  trust  deed,  on  the  25th  of  August,  ^1796, 
fraudulently  withdrew  it,  and  re-entered  in  his 
own  name  nine  hundred  and  sixty-five  acres 
under  the  same  number  on  the  waters  of 
Straight  Creek — the  tract  in  controversy  in  the 
present  suit.  That  O'Bannon,  having  obtained 
the  plat  and  certificate,  deposited  them,  before 
the  12th  of  February,  1709,  in  the  Department 
of  State,  and  applied  for  a  patent;  and  Joshua 
Lewis,  the  son-m-law  of  Lawson,  as  agent  for 
the  trustees,  entered  on  that  day  a  caveat 
against  the  issuing  of  a  patent  to  O^annon. 

Lawson  and  his  wife  lived  together  but  a 
short  time  after  the  execution  of  the  trust 
deed.  Mrs.  Lawson  went  to  Virginia,  where  she 
died  in  1809,  never  having  appointed  as  provid- 
ed by  the  trust  deed,  to  whom  conveyance 
should  be  made.  Lawson  died  in  Virginia,  in 
1805,  the  victim  of  intemperance.  Ttkey  left 
three  children;  America,  intermarried  with 
.Tosliua  Lewis,  in  1797,  and  two  sons,  under 
whom  complainants  claim.  In  1800  George 
Nicholas,  one  of  the  trustees,  died,  and  some 
time  afterwards  James  Speed  and  Joseph 
Crocket;  and  the  tnis^  thus  became  vested  in 
1#  2k.  etf. 


George  Thompson,  the  survivor.  In  1834  George 
Thompson  died,  leaving  George  C.  Thompson, 
one  of  the  complainants,  his  son  and  hmt  at 
law,  in  whom  the  trust  vested. 

John  CBannon  died  in  January,  1812,  hav- 
ing made  a  will  and  appointed  Robert  Alexan- 
der and  George  T.  Cotton,  his  son-in-law,  hia 
executors.  Alexander  never  qualified  at  exec- 
utor. Cotton,  as  acting  executor,  on  the  16th 
of  July,  1813,  executed  a  deed  of  the  nine  hun- 
dred and  sixty-five  acres  to  William  Lytle, 
under  whom  the  defendants  claim.  The  deed 
of  Cotton  recites  a  patent  to  John  CBannon  in 
his  lifetime,  and  warranta  the  title.  After* 
wards,  on  the  21st  of  December,  1816,  a  patent 
issued  from  the  United  States  to  Cotton,  *'aa 
executor  of  the  last  will  and  testament  of  John 
O'Bannon,  in  trust  for  the  lues  and  purposes 
mentioned  in  his  will." 

The  defendants  plead  in  bar,  that  the^  are 
purchasers  from  Lytle,  and  those  claiming 
under  him,  without  notice,  and  exhibit  their 
deeds.  They  also  file  an  answer  in  supi>ort  of 
their  plea,  in  which  the  fraud  alleged  in  the 
bill,  and  all  facts  going  to  show  equity  in  the 
claim  of  complainants,  are  denied.  And  in  an 
amended  answer  they  set  up  the  plea  of  the 
statute  of  limitations,  and  insist  "that  the 
deed  of  trust,  under  which  complainants  claim, 
is  a  stale  claim,  not  attended  with  any  circum- 
stances to  relieve  it  from  such  staleness,  and 
that  the  bill  should  be  dhimissed  on  that  ac- 
count." 

Various  questions  have  been  made  before  as, 
as  to  the  nature  and  character  of  this  deed  of 
trust:  whether  its  loss  is  sufficiently  accounted 
for;  whether,  as  a  settlement  of  family  diffi- 
culties, *it  was  not  abandoned  by  all  the  [*258 
Earties  concerned  in  it;  whether  it  described  the 
ind  in  controversy;  whether  CBannon  pur* 
chased  with  notice  of  it;  whether  he  paid  any 
consideration;  whether  the  assignment  to  him 
by  Lawson  was  fraudulently  obtained;  whether 
the  legal  title  was  vested  in  defendants  by  vir- 
tue of  the  patent  to  Cotton  and  his  warranty; 
and  whether  the  statute  of  limitations  operated 
as  a  bar  to  oomplainants'  claim. 

On  these  and  other  questions,  which  were 
argued  with  so  much  ability  by  the  lesmed 
counsel,  it  ic  not  the  intention  of  the  court  to 
express  an  opinion;  because,  in  our  view  of 
the  case,  they  are  not  necessary  to  a  eorreet 
decision  of  it. 

The  important  question  is,  whether  the  com- 
plainants are  barred  by  the  length  of  time. 

In  cases  of  concurrent  jurisdiction,  courts  of 
equity  consider  themselves  bound  by  the  stat- 
utes of  limitation  which  govern  courts  of  law 
in  like  cases;  and  this  rather  in  obedience  to 
the  statutes,  than  by  analogy.  In  many  other 
eases  they  act  up(m  the  analogy  of  the  limi- 
tations at  law;  as  where  a  legal  title  would  in 
ejectment  be  barred  by  twenty  years'  adverse 
possession,  courts  of  equity  will  act  upon  the 
like  limitation,  and  apply  it  to  all  cases  of  re- 
lief sou^t  upon  equitable  titles,  or  daima 
touching  res!  estate. 

But  there  is  a  defense  peculiar  to  courts  of 
equity,  founded  on  lapse  of  time  and  the  stale- 
ness of  the  claim,  where  no  statute  of  limita- 
tions directly  governs  the  case.  In  such  cases 
!  courts  of  equity  often  act  upon  their  own.  ha- 
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of  lociety,  antiquated  demands,  by  refusing  to 
interfere  where  there  has  been  ^oem  lachee  in 
prosecuting  rights,  or  long  acquiescence  in  the 
assertion  of  Mverse  rights.  2  Story,  £q.  sec. 
1520. 

A  court  of  equity  will  not  giye  relief  against 
conscience  or  public  convenience  where  a  party 
has  slept  upon  his  rights.  "Nothing,"  says 
Lord  Camden,  (4  Bro.  Ch.  R.  640),  '*can  call 
forth  this  court  into  activity  but  conscience, 
good  faith,  and  reasonable  diligence;  when 
these  are  wanting,  the  court  is  passive,  and 
does  nothing."  Len^h  of  time  necessarily  ob- 
scures all  human  evidence,  and  deprives  parties 
of  the  means  of  ascertaining  the  nature  of  orig- 
inal transactions;  it  operates  by  way  of  pre- 
sumption in  favor  of  the  party  in  possession. 
Long  acquiescence  and  laches  by  parties  out  of 
possession  are  productive  of  much  hardship  and 
injustice  to  others,  and  cannot  be  excused  but 
by  showing  some  actual  hindrance  or  impedi- 
ment caused  by  the  fraud  or  concealment  of  the 
party  in  possession,  which  will  appeal  to  the 
conscience  of  the  Chancellor.  The  party  guilty 
of  such  laches  cannot  screen  his  title 
S50*]  *from  the  just  imputation  of  staleness 
merely  by  the  allegation  of  an  imaginary  im- 
pediment or  technical  disability. 

This  doctrine  has  been  so  often  asserted  by 
this  court,  that  it  is  unnecessarv  to  vindicate 
it  by  argument.  It  will  be  sufficient  to  refer 
to  Piatt  V.  Vattier,  0  Peters,  405,  a  case  much 
resembling  the  present,  and  Bowman  v.  Wath- 
en,  1  Howard,  189. 

Can  the  complainants'  case  stand  the  test  of 
this  reasonable  and  well  established  rule  of 
equity  T 

The  bill  does  not  assert  that  either  the 
trustees  or  the  cestuis  que  trust  were  ignorant 
of  the  transaction  between  Lawson  and 
CBannon,  or  of  the  fraud  practiced  on  Lawson, 
if  any  there  was.  Yet,  with  the  exception  of 
the  caveat  filed  in  Washington,  in  1799,  they 
show  no  assertion  of  claim  under  this  voluntary 
post-nuptial  settlement,  from  its  date  (June 
1794)  till  the  filing  of  this  bill  in  1840.  John 
O'Bannon  lived  tiU  1812;  yet  in  all  this  time 
(sixteen  years)  no  bill  is  filed  to  set  aside  his 
assignment  from  Lawson  for  the  fraud  now 
alleged,  while  the  circumstances  were  fresh 
and  capable  of  proof  or  explanation. 

In  1818  (perhaps  in  1811)  the  defendants,  or 
those  under  whom  they  claim,  entered  upon 
these  lands;  they  paid  large  and  valuable  con- 
siderations for  their  respective  portions,  with- 
out any  knowledge  of  this  lost  deed  of  family 
settlement,  or  reason  to  suspect  fraud  in  the 
transfer  to  O'Bannon.  And  whether  the  patent 
obtained  by  Cotton,  and  his  warranty,  had  the 
effect  of  conferring  on  them  the  legal  title  or 
not,  they  reposed  in  confidence  on  it.  By  their 
industry  and  expenditure  of  their  capital  upon 
the  land  for  a  space  of  twenty -seven  years, 
they  have  made  it  valuable;  and  what  was  a 
wilderness  scarce  worthy  fifty  cents  an  acre, 
is  now  enhanced  by  their  labor  a  hundred  fold. 

No  bad  faith,  concealment,  or  fraud  can  be 
imputed  to  them.  If  the  trustees  or  cestuis  que 
trust  chose  to  reside  in  Kentucky  and  not  look 
after  these  lands  for  near  half  a  century,  they 
emn  have  bo  equity  from  a  disability  that  was 
roIuntMrj  and  self-imposed.  The  residence  o! 
ihe  truMteeg  in  KeniudLj  wbm  not  oonaiderod  ia 


an  obstacle  or  objection,  in  the  minds  of  thoao 
who  executed  the  deed,  to  their  assuming  the 
trust  and  care  of  lands  in  Ohio.  There  was  no 
greater  impediment  to  the  prosecution  of  their 
claim  in  a  court  of  equity  at  any  time  within 
forty  years  than  there  is  now.  They  have 
shown  nothing  to  mitigate  the  effect  of  their 
laches  and  long  acquiescence,  or  whidi  can  en- 
title them  to  call  upon  a  court  of  equity  to 
investigate  the  fairness  of  transactions  after 
all  the  parties  to  them  have  been  so  long  in 
their  graves,  or  grope  after  the  truth  of  facts 
involved  in  the  mist  and  obscurity  consequent 
on  the  lapse  of  nearly  half  a  century. 

*We  are  all  of  opinion,  therefore,  [*St0 
that  the  lapse  of  time  in  the  present  case  is  a 
eomplete  bar  to  the  relief  sought,  and  that  the 
decree  of  the  Circuit  Court  dismissing  the  bill 
should  be  affirmed  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel ;  on  consideration  where* 
of,  it  S  now  here  ordered  and  decreed  bj  this 
court,  that  the  decree  of  the  said  Circuit  Court 
in  this  cause  be,  and  the  same  if  hereby  af- 
firmed, with  costs. 

Mr.  Justice  McKinley  did  not  sit  bk  this 
cause. 


V 


MARIA  MATHESON,  John  Darrington,  Robert 
D.  James,  Billups  Gayle,  John  Oayle,  and 
Edward  M.  Ware,  Plaintiffs  in  Error, 

THE  BRANCH  OF  THE  BANK  OF  THE 
STATE  OF  ALABAMA  at  MobUe,  Defeod- 
ants. 

Jurisdiction— constitutional  queatioa. 

Where  the  highest  court  of  s  SUte  affirmed  tht 
judgment  of  a  court  below,  because  no  transcript 
of  the  record  was  filed  in  the  appellate  court,  such 
sflirmance  cannot  be  reviewed  uy  this  court  nndsr 
the  twenty-fifth  section  of  the  Judiciary  Act. 

The  Intention  of  the  parties  to  raise  a  constitu- 
tional question  is  not  enough.  It  must  be  actoally 
raised  and  decided  la  the  highest  court  of  tbe 
Stote. 


r PHIS  case  was  brought  up  from  the  Suprsat 
1  Court  of  the  State  of  Alabama  by  a  writ  of 
error  issued  under  the  twenty -fifth  section  of 
the  Judiciary  Act. 

In  1845,  the  Branch  Bank  of  Mobile  obtained 
a  judgment  in  the  Circuit  Court  of  Mobile 
County  (State  court)  against  Maria  Matheson, 
John  Darrington,  and  Robert  D.  James,  for  the 
sum  of  ten  thousand  five  hundred  and  seventy* 
three  dollars  and  eighty-two  cents. 

On  the  29th  of  May,  1846,  the  defendants 
sued  out  a  writ  of  error,  returnable  to  Decern* 
ber  Term,  1846,  of  the  Supreme  Court  of  the 
State  of  Alabama.  Billups  Gayle,  John  Gayle, 
and  Edward  M.  Ware  became  their  securitiee 
upon  the  appeal  bond. 

Oa  tVke  m.  qI  ^sa>^xi  A^M«  VeSn^  a  day  «l 


HoAnBVB'i  Hnu  v.  Duii'a  Ueiu, 


tka  Dnounbar  term,  the  couumI  of  the  Brand 
Bftnk  filed  a.  certiQcate  of  the  clerk  of  the  court 
below,  itatiDg  the  judgment  ajid  writ  of  error; 
wben  It  eppearing  thai  no  tnuiacript  of  th< 
racoid  «u  filed,  the  Supreme  Court  of  tlu 
ICl'l  SUta  of  Al&bauw  ■kfflnned  the  judg' 
noit  of  the  court  betow,  and  eJao  enter^  u| 
indnnent  egainat  the  •eeuritiea  in  tit»  appeal 

Li  April,  1M7,  the  defendant*  aued  out  • 
writ  of  error,  end  brought  tba  caee  up  to  thii 

Hr.  Ince,  counael  for  the  defendanta  In  error, 
moved  to  diamiaa  the  case  (or  want  of  juriedic- 
Uon,  apparent  upoe  the  record,  which  motion 
wa*  reeutvd  by  Ur.  GajlL  eouoeel  for  tha 
plalQtJffe  in  error. 

Ur.  Chief  Juatice  Taney  delivered  the  opin- 
ion of  the  court: 

The  record  in  thii  eaee  la  a  very  brief  one. 
It  atatea  that  a  certiScate  woe  filed  in  the 
elerk'a  office  of  the  Supreme  Court  of  the  State 
of  Alabama,  from  the  clerk  of  Uie  Circuit 
Court  for  Uobile  County,  Betting  forth  that  a 
judgment  had  been  obtaiDed  in  that  court  by 
the  bank  against  the  plaintiSa  in  error  for  the 
•um  of  110,673.82  and  costa,  from  which  judg- 
ment they  had  presented  a  writ  of  error  to  the 
Supreme  Court;  and  that  this  certificate  haT- 
ing  been  produced  in  the  Supreme  Court  by  the 
attorney  for  the  bank,  and  the  traiucript  of 
the  record  in  the  Circuit  Court  not  baring 
been  filed,  the  writ  of  error  was  thereupon  dia- 
niaaed,  and  the  Judgment  of  the  Circuit  Court 
aLfflrmeid-  It  la  upon  tbia  judgment  that  the 
writ  of  error  haa  been  presentMl  to  this  oourL 

It  appeara  from  the  argument  agaiuat  the 
motion,  that  the  aueation  intended  to  be  raised 
here  ia  whether  tne  acts  of  the  State  of  Ala- 
bama oreatiug  a  bank  and  branches  are  not  in 
Tiolation  of  the  tenth  aeetion  of  the  ftrat  article 
oi  the  Conatitution  of  the  United  States,  which 
deelarea    that    "no    State   ahaU    emit    bill*    of 

But  in  order  to  bring  that  qoeation  before 
thia  court,  it  ahould  have  been  raised  in  the  Su- 
preme court  of  the  State,  and  have  been  there 
decided.  There  are  many  caaea  in  the  report! 
in  which  thia  court  have  ao  ruled.  In  thia  caae 
the  Supreme  Court  of  tba  State  dismiased  the 
writ  of  error  to  the  Grcuit  Court,  and  aflSrmed 
ita  judgment,  becauee  the  plaintiffs  in  error  had 
not  Bled  a  tranaeript  of  the  record;  and  no 
queatioD  aa  to  any  matter  of  rivht  in  contest 
m  the  auit  was  raiaed  or  decided.  There  la 
nothing,  therefore.  In  the  record  which  this 
eonrt  ia  authorized  to  review,  and  the  writ  of 
error  muat  be  dismissed  for  want  of  jurladla- 
tloit. 

Order. 

Thia  cause  came  on  to  be  heard  on  the  tran- 
aeript of  the  record  from  tue  Supreme  Court  of 
the  State  of  Alabama,  and  waa  argued  bj 
rounael;  on  consideration  whereof,  ana  it  ap- 
pMJring  to  the  eourt  upon  an  inspection  of  the 
Stl*]  said  transcript  that  'there  la  nothing 
!■  the  record  which  thia  court  Ii  antboiiied  to 
review.  It  is  thereupon  now  here  ordered  and 
adjudged  by  thia  eourt,  that  thia  cauae  be,  and 
the  aame  ia  hereby  dismiased  for  want  of  juria- 
dletioB. 


DUNCAN       McAR'i  HUB'S      HBIBS,      Om- 
plainanta, 

WALTBB  DUN'S  BBIft& 

Virginia  miUtary  land  warranta-loeatlon  and 
Burvey  void— oonfiieting  entry. 


The  pravtso  In  the  •eeond  a ..   ™  _. 

'"*^  S?.""  *•'  *»'  «■«*.  1828   (8  BUtutea  a 
irBe.  T78),  entitled,  'An  t 


s  of  the  Act 


D  virtue  ef 


P*"  _    _  _ 

Larse,  TT8),  entitled,  "An  Act  tor  eatendloB  the 
time  (or  locatlns  Vlrglula  nllltaij  lead  warnnta 
end  retamlDg  survey*  thereon  to  the  general  land 

office"— wbJeh  piedso  la  aa  tollowa,  vim. :     

VJdec,  that  no  locatlans,  aa  alomald,  la  vl 
thli  or  the  precedlos  lecUoa  of  tbIa  act,  eta 
made  ao  tracts  of  lands  (or  which  paient 
prevlonalf  been    laeued,   or   wblcb    bad   brei 

tbslBM  be  oGtaloed 
the  provIalODs  ot  tbl 
and^  '"JiJIj—  protect 


llcl>aiiali)'8  Uelre  v. 
sen  V.  Clarke,  1  Pe 
Ufara,  T  Wheal.  23, 


THIS  caae  came  up  from  the  Circuit  Court  of 
the  United  State*  for  the  Diatriet  of  Ohio, 
on  a  certificate  of  division  in  opinion  between 
the  judge*  thereof. 

It  waa  before  thia  court  at  January  Term, 
1B42,  and  was  then  remanded  to  the  Circuit 
Court,  upon  the  ground  that  a  material  emr 
had  been  committed  by  the  clerk  in  stating  the 
point  intended  to  be  certified.  It  now  came 
back  with  the  error  eorrected. 

It  waa,  originally,  a  bill  filed  on  the  equity 
tide  of  the  Circuit  Court  by  Dun  againat  Mc- 
Arthur,  in  which  the  aame  mattera  of  eontro- 
veray  were  involved  aa  in  the  preaent  caae. 
Dun  obtained  a  decree  against  McArtbur  In 
1830. 

In  1S38,  HcArthur  filed  the  present  bill  ol 
review.  The  following  table  preeenta  a  view 
of  their  conflicting  titlea  to  the  land  in  qnea* 
tton: 


McArthur'a  Title.  Dun'a  Title. 

1822,  Nov.  23,     Entry  in 

the  name  of  Means,  who 

was  dead. 
1B23,    March     1.     A 

Congress  passed. 
IB23,  March   18.     Survey. 

1824,  Dec.   10 

1824,  Dec   IS 

182C,  Jan.  t.    Patent. 

1829,  April  4 Patent 

■All  the  fact*  In  the  caae  are  stated  ['StS 
In  the  certificate  of  diviaion  in  opinion,  whleh 
iraa   a*   follow i,   viz.: 

"^hia  cauae  having  been  remanded  from  the 
Supreme  Court  of  the  United  Statea  to  thia 
wurt,  (or  a  further  order  touching  the  point 
npon  which  the  opinlona  of  the  judgee  of  thl* 
xiurt  upon  the  hearing  thereof  were  oppoaed, 
in  compliance  with  aaid  mandate  of  aai^  Su- 
preme Court,  the  said  point  of  disagreement  of 
iaid  Judges  ia  now  ordered  to  be  restated  mora 
ipecially  and  at  large.  The  said  point  of  dla- 
ngreement  arose  out  of  the  following  facta, 
>Uited  and  *et  forth  In  the  original  bilfof  aaid 
iValter  Dun,  and  admitted  to  be  true  by  tha 
lemurrer  of  said  Duncan    HoAithoi    thaiatet 


Bowwoa  OouBT  of  tbm  Uhitb>  Statbi 


IBU 


who  was  the  respondent  to  said  original  bill, 
yis.:  That  said  McArthur,  on  the  3d  of  Janu- 
ary, A.  D.  1825,  obtained  a  patent  for  the  tract 
of  land  in  controversy,  which  is  situate  in  tne 
Virginia  military  reservation,  in  the  State  of 
Ohio,  on  an  entry  made  on  a  Virginia  military 
land  warrant  in  the  name  of  Robert  Means,  as- 
signee, on  the  23d  of  November,  A.  D.  1822, 
followed  by  a  survey  of  said  entry  made  in  the 
name  of  tne  said  Robert  Means,  assignee,  on 
the  18th  of  March  A.  D.  1823;  which  said 
Robert  Means  before  said  entry,  and  as  early 
as  the  year  A.  D.  1808,  had  departed  this  life. 
And  that  on  the  4th  day  of  April,  1825,  another 
patent  for  the  same  tract  of  land  was  issued 
to  one  James  Galloway,  on  an  entry  thereof 
made  in  the  name  of  said  Galloway,  on  the  10th 
of  December,  A.  D.  1824,  on  another  Virginia 
military  land  warrant,  and  which  was  duly 
surveyed  in  his  (said  Galloway's)  name,  on  the 
15th  of  the  same  month  of  December,  A.  D. 
1824,  and  which  tract  of  land  was  subsequent- 
br  conveyed  by  said  Galloway  to  said  Walter 
Dun.  Upon  which  said  state  of  facts,  touching 
the  titles  of  the  said  parties  to  said  tract  of 
land,  this  point  was  raised  by  the  counsel  for 
the  complainant  in  said  bill  of  review,  upon 
the  hearing  and  ar^ment  thereof,  vis.: 
Whether  the  said  location  and  survey  of  said 
tract  of  land  in  the  name  of  said  Galloway, 
and  the  patent  issued  to  him  for  the  same,  are 
not  null  and  void,  as  being  made  and  done  in 
contravention  of  the  proviso  to  the  second  sec- 
tion of  the  Act  of  Congress  of  the  1st  of  March, 
A.  D.  1823,  entitled  'An  Act  extending  the  time 
for  locating  Virginia  military  land  warrants, 
and  retunung  surveys  thereon  to  the  general 
land  office.' 

''And  upon  the  point  so  as  aforesaid  raised 
by  the  counsel  for  the  complainants  in  review, 
the  opinions  of  the  judges  of  this  court  being 
opposed,  the  said  point  of  disagreement  is,  on 
motion  of  said  complainants'  counsel,  stated  as 
above,  under  the  direction  of  said  judges,  and 
is  hereby  ordered  to  be  certified  to  the  Supreme 
Court  of  the  United  States  at  its  next  session 
to  be  hereaiter  holden,  for  its  final  decision 
upon  said  point  of  disagreement." 
964*]  *The  proviso  referred  to  was  in  these 
words  (3  But.  at  Large,  773) :  "Provided,  that 
no  locations  as  aforesaid,  in  virtue  of  this  or 
the  preceding  section  of  this  aet,  shall  be  made 
on  tracts  of  lands  for  which  patents  had  previ- 
ously been  issued,  or  which  had  been  previous- 
It  surveyed;  and  any  patent  which  may,  never- 
theless, be  obtained  for  land  located  contrary 
to  the  provisions  of  this  act,  shall  be  considered 
null  and  void." 

The  cause  was  argued  by  Mr.  Vinton  on  be- 
half of  the  complainants,  and  Mr.  Swing  and 
Mr.  Thurman  for  Dun's  heirs. 

Mr.  Vinton  for  the  complainants,  reviewed 
and  oommented  upon  the  following  cases: 

12  Peters,  297,  and  also  referred  to  the  Aet 
of  20th  BAay,  1836  (5  Stat,  at  Large,  31). 

7  Wheaton,  23;  1  Peters,  638;  4  Peters,  332; 
6  Peters,  261,  666;  7  Ohio  Rep.  177,  which  last 
case,  he  contended,  misconstrued  the  judgment 
of  this  court  in  6  Peters. 

The  brief  filed  by  Mr.  Thurman,  and  en- 
iMrged  upon  by  Mr.  Swing,  was  as  foUows: 

L  An  entry  in  the  namo  of  a  dead  man  is, 
aa  gmrnmi  prlneiplm,  void.    Qalt  ▼•  Qallowt.y, 


4  Peters,  345;  McDonald's  Heirs  ▼.  Smalley,  6 
Peters,  261;  Lessee  of  Wallace  v.  ^'aunders,  7 
Ohio  Rep.  Part  1,  173. 

n.  Being  void,  it  is  not  protected  by  the 
proviso  in  question.  Lindsey  v.  Miller's  Lessee^ 
6  Peters,  666;  Lessee  of  Wallace  v.  Saunders, 
above  cited. 

HL  There  is  no  difference,  in  this  respect, 
between  a  survey  in  the  name  of  a  dead  man 
made  after,  and  one  made  before,  the  passage 
of  the  Aet  of  1807.  The  terms  of  the  proviso 
apply  to  the  one  as  much  as  to  the  other.  And 
no  reason  can  be  given  why  the  proviso  should 
protect  a  survey  made  after  its  enactment  and 
not  protect  one  made  prior  thereto,  and  to  the 
land  covered  bv  which  no  right  of  a  third  party 
had  intervened.    It  protecU  neither. 

IV.  Galloway  v.  Finley,  12  Peters,  264,  is 
not,  I  respectfully  submit,  decisive  of  the  pres- 
ent case.    Because— 

1.  The  point  now  under  consideration  did 
not  necessarilv  arise  in  tnat  case.  The  court 
held,  that  Galloway  could  not,  while  standing 
in  the  relation  of  a  purchaser,  be  permitted 
to  avail  himself  of  the  defect  he  rebed  on  in 
his  vendors'  title,  to  defeat  his  agreement  to 
purchase.  Whether  he  could  do  so  was  the 
main  and  only  necessary  question  in  that  case. 

2.  The  entry  in  that  case  was  made  on  pat- 
ented lands.  Li  this  case,  it  was  on  lands  not 
patented.  The  difference  is  material;  for  the 
court,  in  deciding  that  case,  said:  "It  is  diffi* 
cult  *to  conceive  how  an  irregular  [*26ft 
patent  could  exist,  unless  it  passed  no  title. 
We  will  not  perplex  the  decision  with  supposed 
cases  of  irregular  surveys,  but  examine  tbe  act 
of  Congress,  and  ascertain  its  effect  as  regards 
the  grant  in  the  name  of  Charles  Bradford."  p. 
29& 

And  again:  "Congress  had  the  power,  in 
1807,  to  withhold  from  location  any  portion  of 
the  military  lands;  and  having  done  so  in  re- 
gard to  that  previously  patented  in  the  name 
of  Charles  Bradford,  the  complainant,  Gallo- 
way, had  no  right  to  enter  the  same."    p.  299. 

It  would  seem,  from  these  extracts,  that  the 
court  did  not  intend  that  its  decision  should  ex* 
tend  beyond  what  was  required  by  the  facts  of 
the  case  then  under  consideration,  and  that, 
consequently,  it  is  not  decided  that  a  void  un- 

fatented  survey  is  protected  by  the  Act  of 
807. 

So,  in  Hoofnagle  v.  Anderson,  7  Wheat.  212; 
S.  C.  6  Cond.  R.  271,  a  broad  distinction  was 
made  between  patented  and  unpatented  sur- 
veys. A  patent  for  a  survey  made  on  a  "State 
line"  warrant  was  held  to  appropriate  the  land. 
The  survey  before  patent  issued,  was  a  nullity, 
and  the  land  was  subject  to  entry.  Miller  v. 
Kerr,  7  Wheat.  1 ;  S.  C.  5  Con.  R.  202,  Lindsey 
V.  Miller,  and  Galloway  v.  Finley,  above  cited. 

3.  The  court  distinguished  the  case  of  Gallo- 
way V.  Finley  from  the  case  of  Lindsey  v. 
Miller  by  the  fact  that  the  survey  in  the  for- 
mer case  was  on  a  proper  warrant,  and  in  the 
latter  on  a  State  line  warrant,  wherefore  there 
was  an  equity  in  the  former  that  did  not  exist 
in  the  latter  case. 

But   in   Hoofnagle   v.   Anderson   the   oonit 

seemed  to  think  there  was  very  little  differenoe 

in  the  equities.    Both  were  equities  of  which  a 

court   oould   not   take    cognizance,    and    both 

\  c\sAma  ii«c%  q1  sa.  «^>aAU.^  mAritorious  charaeteR 


I84» 


HoAbthub's  HnBB  ▼.  Duh's  Hmii 


The  court  (in  deciding  that  the  patent  fortlie 
survej  made  on  the  State  line  warrant  appro- 

{>riated  the  land,  and  prevented  its  subsequent 
ocation)  said:  "The  equity  of  the  one  cannot 
be  so  inferior  to  that  of  the  other  as  to  iustif y 
the  court  in  considering  the  patent  of  the  one 
as  an  absolute  nullity  in  favor  of  the  other 
who  has  attempted  to  appropriate  the  same 
land  after  such  patent  had  been  issued.'*  6 
Ck>nd.  R.  273. 

4.  The  court,  in  Galloway  v.  Finley,  say: 
"Congress  had  the  power,  in  1807,  to  withhold 
from  location  any  portion  of  the  military 
lands." 

But  ought  it  to  be  supposed  that  Ck>ngress  in- 
tended to  withhold  a  portion  to  which  no  per- 
son had  acquired  any  title  T 

V.  The  case  under  consideration  is  not  af- 
fected by  the  Act  of  May  20th,  1836,  entitled, 
266*]  "An  Act  to  ^ve  etfect  to  patents  *for 
public  lands  issued  m  the  names  of  deceased 
persons."     6  Peters*s  Laws,  31.     Because — 

1.  It  could  not  have  been  the  intention  of 
Congress  in  passing  that  act,  to  interfere  with 
the  rights  of  third    persons. 

2.  If  such  were  the  intention,  the  act  is,  to 
that  extent,  void ;  Congress  having  no  power  to 
give  the  lands  of  A  to  B,  without  consideration 
and  against  the  will  of  A. 

3.  The  point  certified  does  not  include  the 
question  whether  the  rights  of  the  parties  are 
affected  by  the  Act  of  1836,  and  consequently 
that  question  cannot  be  considered  in  this  court. 
Wayman  v.  Southard,  10  Wheat.  1;  8.  C.  6 
Cond.  R.  1. 

If  the  above  propositions  are  sound,  it  fol- 
lows that  the  judgment  of  the  court  must  be 
for  Dun's  heirs,  the  entry  and  survey  in  the 
name  of  Means  (under  which  the  complainants 
claim)  having  both  been  made  after  his  death. 

• 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  this  court  upon  a 
certificate  of  division  of  opinion  between  the 
judges  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Ohio,  upon  a  bill  of  review 
exhibited  in  that  court.  The  character  of  the 
cause  as  made  upon  tHe  pleadings  and  evi- 
dence, and  the  question  on  which  the  judges 
were  divided  in  opinion,  are  so  succinctly  and 
at  the  same  time  so  clearly  disclosed  in  the 
statement  of  the  judges,  that  they  will  be  best 
presented  by  a  simple  repetition  of  that  state- 
ment in  these  words: 

This  cause  having  been  remanded  from  the 
Supreme  Court  of  the  United  States  to  this 
court,  for  a  further  order  touchinff  the  point 
upon  which  the  opinions  of  the  judges  of  this 
court  upon  the  hearinj^  thereof  were  opposed, 
in  compliance  with  said  mandate  of  said  Su- 
preme Court,  the  said  point  of  disagreement  of 
said  judges  is  now  ordered  to  be  restated  more 
specially  and  at  large.  The  said  point  of  dis- 
agreement arose  out  of  the  following  facts, 
stated  and  set  forth  in  the  original  bill  of  said 
Walter  Dun,  and  admitted  to  be  true  by  the 
demurrer  of  aaid  Duncan  McArthur  thereto, 
who  was  the  respondent  to  said  orisinal  bill, 
via.:  That  said  McArthur,  on  the  3d  <rf 
January,  A.  D.  1825,  obtained  a  patent  for 
tlie  tract  of  land  in  controversy,  which  is 
aitnate  in  the  Virginia  military  reservation.  In 
iJf  Jb  ML 


the  State  of  Ohio,  on  an  entry  made  on  a 
Virginia  military  land  warrant,  in  the  name  of 
Robert  Means,  assignee,  on  the  23d  of  Novem- 
ber, A.  D.  1822,  followed  by  a  survey  of  said 
entry,  made  in  the  name  of  the  said  Robert 
Means,  assignee,  on  the  18th  of  BAarch,  A.  D. 
1823;  which  said  Robert  Means  before  said 
entry,  and  as  early  as  the  vear  A.  D.  1808,  had 
departed  this  life.  And  that,  on  the  4th  day 
of  April,  1826,  another  patent  *for  the  [*967 
same  tract  of  land  was  issued  to  one  James 
Galloway,  on  an  entry  thereof  made  in  the 
name  of  said  Galloway,  on  the  10th  of  De- 
ceiilber,  A.  D.  1824,  on  another  Virginia 
militarv  land  warrant,  and  which  was  duly  sur* 
veyed  in  his  (said  Galloway's)  name,  on  the 
16th  of  the  same  month  of  December,  A.  D. 
1824,  and  which  tract  of  land  was  subsequently 
conveyed  by  sa*d  Galloway  to  said  Walter  Dun. 
Upon  which  said  state  of  facts,  touching  the 
titles  of  the  said  parties  to  said  tract  of  land, 
this  point  was  raised  by  the  counsel  for  the 
complainant  in  said  bill  of  review,  upon  the 
hearing  and  argument  thereof,  vis.:  Whether 
the  said  location  and  survey  of  said  tract  of 
land  in  the  name  of  said  Galloway,  and  th6 
patent  issued  to  him  for  the  same,  are  not 
null  and  void,  as  being  made  and  done  hi(<con* 
travention  of  the  proioso  to  the  second  section 
of  the  Act  of  Congress  of  the  1st  of  March,  A. 
D.  1823,  entitled  'An  Act  extendine  the  time 
for  locatinf^  Virginia  military  land  warranto 
and  retummg  surveys  thereon  to  the  general 
land  office.' " 

Thus  it  will  appear  that  the  only  question  for 
consideration  here  arises  on  the  proper  con- 
struction of  the  proviso  contained  in  the  second 
section  of  the  act  of  Congress  above  mentioned. 
This  act — after  providing  in  the  first  section 
that  the  officers  and  soldiers  of  the  Virsinia 
line  or  Continental  establishment,  their  heirs 
or  assigns,  entitled  to  bounty  lands  within  the 
country  reserved  by  the  State  of  Virginia,  be- 
tween the  little  Miami  and  Scioto  rivers,  shi^ 
be  allowed  a  further  time  of  two  years  from 
the  4th  day  of  January,  1823,  to  obtain  war- 
rants and  complete  their  locations,  and  the 
further  time  of  four  years  from  the  same  pe- 
riod to  return  their  surveys  and  warrants  to 
the  general  land  office  to  obtain  patents — con- 
tains in  the  second  section  a  proviso  in  the  fol- 
lowing words:  "Provided,  that  no  locations 
as  aforesaid  in  virtue  of  this  or  the  preceding 
section  of  this  act  shall  be  made  on  tracts  of 
lands  for  which  patents  had  previously  beoi 
issued,  or  which  had  been  previously  surveyed; 
and  any  patent  which  may  nevertheless  be  ob- 
tained for  land  located  contrarv  to  the  provi- 
sions of  this  act  shall  be  considered  nuU  and 
void.  3  Stat,  at  Large,  773.  Upon  this  pro- 
viso, which  appears  to  be  a  literal  transcript  of 
the  proviso  contained  in  the  first  section  of  the 
Act  of  1807,  the  question  for  our  considera- 
tion, as  has  been  already  remarked,  is  pre- 
sented. 

On  behalf  of  the  complainants  in  the  bill  of 
review  (the  heirs  of  Duncan  McArthur)  and 
the  holders  of  the  elder  patent,  it  is  insisted, 
that,  not  only  is  their  title  under  the  prior 
entry  and  survey  in  the  name  of  Means,  and 
the  patent  issued  in  pursuance  thereof,  pro' 
tected  by  the  operation  of  the  proviso  just 
•mentioned,  but  that  the  6ft«Qi  ^t  thai  ^%^% 
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proviso,  nay,  its  express  language,  renders  ab- 
solutely void  the  claim  of  title  set  up  by  the 
heirs  of  the  junior  patentee,  Dun;  denying  to 
it,  and  to  all  similar  clauses,  any  foundation 
on  which  legally  or  equitably  such  claims  can 
be  founded.  The  heirs  of  Dun  contend  that 
the  patent  to  McArthur  having  been  granted 
upon  a  location  and  survey  made  in  the  name 
of  Means,  when  in  fact  Means  had  been  dead 
fouileen  years  anterior  to  the  entry,  and  thir- 
teen years  previously  to  the  survey  in  his 
name,  this  entry  and  survey,  and  the  patent 
issued  to  McArthur  thereon,  were  of  no  legal 
efficacy,  and  should  be  superseded  by  the  pat- 
ent to  James  Galloway,  upon  an  entry  made 
by  said  Galloway  in  1824,  under  which  patent 
the  heirs  of  Dun  derive  title  by  purchase.  In 
support  of  this  position,  it  is  said  that  an  entry 
in  tne  name  of  a  dead  man  is,  on  general  prin- 
ciples, void,  as  was  ruled  by  the  cases  of  Gait 
T.  Galloway,  4  Peters,  345,  and  of  McDonald's 
Heirs  v.  Smalley,  0  Peters,  261.  These  cases, 
though  express  to  the  single  point  for  which 
they  have  been  cited,  are  nevertheless  by  no 
means  decisive  of  the  question  certified,  if  in- 
deed they  are  at  all  applicable  thereto;  that 
question  not  involving  simplv  the  validity  of 
an  entry  made  in  the  name  of  a  dead  man,  but 
embracing  the  legality  of  locations  made  since 
the  enactment  of  the  proviso,  upon  lands  pre- 
viously patented  or  surveyed,  without  refer- 
ence to  the  circumstance  of  the  death  or  life 
of  those  in  whose  names  such  previous  patents 
may  have  been  granted  or  surveys  made. 

The  language  of  the  proviso  is  broad  and 
comprehensive  enough  to  comprise  patents  and 
surveys  in  the  names  of  persons  either  living 
or  dead,  and  it  expressly  declares  to  be  null 
all  patents  posterior  in  time  to  those  surveys 
and  patents  thus  generally  described  and  pro- 
tected by  that  language.  The  proviso,  then, 
if  the  natural  and  common  meaning  of  its 
terms  be  adopted,  must  extend  to  and  protect 
alike  patents,  entries,  and  surveys  of  either 
description,  so  far  as  this  end  is  accomplished 
by  preventing  the  possibility  of  conflict  with 
locations  and  patents  coming  into  existence 
after  its  date.  Its  operation  and  effect  must 
be  thus  comprehensive,  unless  they  can  be 
understood  to  have  been  limited  and  controlled 
by  some  clear  and  authoritative  exposition. 
iiave  they  been  so  limited  T  It  cannot  be  neces- 
sary here  to  discuss  the  competency  of  Con- 
gress in  reference  either  to  the  power  of  im- 
posing a  limitation  upon  the  time  within  which 
locations  upon  the  ceded  lands  should  be  made, 
or  as  to  the  conditions  on  which  further  time 
might  be  extended  to  persons  who  had  been 
excluded  by  the  limitation  first  laid  on  lo- 
cations. These  subiects  have  been  treated  with 
clearness  by  Chief  Justice  Marshall,  in  the 
260*]  case  of  *  Jackson  v.  Clarke,  1  Peters, 
G28,  and  the  power  of  Congress  with  respect  to 
them  placed  beyond  objection. 

In  the  next  place,  in  the  interpretation  of  the 
proviso  contained  in  the  laws  of  1807  and  1823, 
the  case  of  Jackson  v.  Clarke,  we  think,  ef- 
fectually overrules  the  distinction  attempted 
in  the  argument  of  this  cause  between  a  patent 
and  a  survey  in  the  operation  of  either  pro- 
riao,  M  distinction,  as  we  have  already  re- 
jBMTked,  not  tAken  by  the  language  of  the 
tratute,     bpe^king  of  the  survey  in  tbe  eaae 


just  quoted.  Chief  Justice  Marshall  says:  The 
survey,  having  every  appearance  of  fairness 
and  validity  given  to  it  by  the  oAicers  of  the 
government  is  sold  as  early  as  179G  to  persons 
who  take  possession  of  it,  and  have  retained 
possession  ever  since.  Why  should  not  the 
proviso  in  the  act  of  Congress  apply  to  it? 
The  worda  taken  literally,  certainly  apply  to 
it.  Does  the  language  of  the  clause  furnish 
any  distinction  between  the  patent  and  the  sur- 
vey? Lands  surveyed  are  as  completely  with- 
drawn as  lands  patented  from  subsequent  lo- 
cation." Again,  it  is  said,  in  the  same  case, 
that  "a  survey  made  by  the  the  proper  ofQcer, 
professing  to  be  made  on  real  warrants,  and 
bearing  on  its  face  every  mark  of  regularity 
and  validity,  presented  a  barrier  to  the  locator 
which  he  was  not  permitted  to  approach,  which 
he  was  not  at  liberty  to  examine."  The  case  of 
Jackson  v.  Clarke  may  be  appealed  to  for  an- 
other illustration,  which  is  vci-y  apposite  to  the 
present  oontroversy.  In  support  of  the  junior 
location  and  patent  of  Dun  the  court  has  been 
referred  to  the  case  of  Taylor's  Lessee  v.  Myers, 
7  Wheat.  23,  as  an  instance  in  which  a  location 
on  land  previously  surveyed  had  been  permit- 
ted subsequently  to  the  proviso  of  1807.  But 
in  the  case  of  Taylor's  Lessee  v.  Myers  the 
owner  had  openly  abandoned  his  location  and 
survey,  and  had  placed  his  warrant  upon  other 
land.  "In  such  a  case,"  say  the  court,  "the 
land  was  universally  considered  as  returning 
to  the  mass  of  vacant  land,  and  becoming,  like 
other  vacant  land,  subject  to  appropriation; 
therefore  in  Taylor's  Lessee  v.  Myers,  the  court 
said,  the  proviso  which  annuls  all  locations 
made  on  lands  previously  surveyed  applies  to 
subsisting  surveys,  to  those  in  which  an  inter- 
est is  claimed,  not  to  those  which  have  been 
abandoned,  and  in  which  no  person  has  an  in- 
terest. This  survey  has  not  been  abandoned 
by  any  person  havmg  an  interest  in  it."  No 
force,  then,  is  perceived  in  the  instance  ad- 
duced, and  no  strength  can  be  imparted  by  it 
to  the  position  occupied  by  the  defendants  in 
this  case;  because  by  the  abandonment  the 
previous  location  and  survey  to  every  legal  and 
operative  purpose  were  annihilated,  and  there 
might  be  said  in  effect  to  have  been  none  snch, 
the  original  locator  could  not  be  compelled  to 
hold  *or  continue  them;  it  having  been  [*270 
expressly  ruled  by  this  court  that  the  owner  of 
a  survey  or  a  patent  may  abandon  either  at 
his  pleasure. 

But  it  is  contended  for  the  defendants,  that 
the  entry  and  survey  made  in  the  name  of 
Means,  being  by  reason  of  his  death  at  the 
date  of  that  entry  and  survey  absolutely  void, 
under  the  authority  of  the  decisions  of  Gait  v. 
Galloway,  4  Peters,  346,  and  McDonald  v. 
Smalley,  6  Peters,  261,  the  proviso  in  the  act 
of  Congress  did  not  revive  them  or  give  them 
validity.  That,  according  to  the  interpretation 
of  the  act  of  Congress  in  the  case  of  Jackson 
V.  Clarke,  the  proviso  is  extended  no  farther 
than  to  irregular  patents.  The  language  of  the 
decision  just  mentioned  does  not  literally  ap- 
ply to  surveys  pronounced  absolutely  void,  by 
the  death  of  the  locator,  or  by  any  other  cause; 
but  it  is  equally  true,  that  neither  the  terms 
nor  the  spirit  ot  the  reasoning  of  the  oourt, 
nor  of  the  decision,  declare  or  imply  anything 
ag^\nat    X^m    vaiXvea    ^    tuich    elaims.     The 
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reasoning  if  the  court  In  that  ease  would  Ap- 
ply BM  strongly  to  the  justice  of  cases  which 
were  not  perfected  by  reason  of  death,  as  it 
possibly  eould  do  to  such  as  were  not  perfect- 
ed in  consequence  of  the  neglect  or  omission 
of  the  persons  interested;  and  surely  the  in- 
trinsic character  of  the  claim  could  not  be  af- 
fected by  the  former  cause;  Its  justice  as 
against  the  government  woulu  remain  precisely 
the  same.  The  government  would  not  have  ful- 
filled its  acknowledged  obligation  to  the  owner 
of  the  warrant  or  survey.  There  can  be  no 
question  as  to  the  power  of  the  government  to 
revive  or  confirm  surveys  or  patents  made  or 
granted  to  persons  not  actually  in  life  when 
such  surveys  or  patents  were  made;  there  is 
an  obvious  propriety  in  a  fulfillment  of  its 
undertakings  by  the  government,  and  in  its 
forbearance  to  enforce  a  forfeiture  founded  on 
no  delinquency  in  those  who  would  be  affected 
thereby;  and  there  is  nothing  in  the  act  of 
Congress  or  in  any  judicial  constitution  there- 
of requiring  or  indicating  an  opposite  con- 
clusion. Indeed,  the  utmost  which  it  has  been 
attempted  to  deduce  from  the  statute,  or  from 
any  interpretation  of  the  statute,  is  the  ab- 
sence of  an  authoritative  declaration,  that  sur- 
veys and  patents  made  or  issued  in  the  names 
of  persons  not  living  at  the  periods  of  their 
respective  dates  nave  not  in  fact  been  reserved 
and  confirmed.  But  is  not  this  deducMon  direct- 
ly at  war  with  the  unequivocal  authority  of  this 
court,  in  open  conflict  witn  the  decision  or 
Galloway  v.  Finley,  reported  in  12  Peters, 
2647  We  hold  that  it  is.  In  order  to  escape 
from  this  decision,  it  has  been  argued  that  the 
ca«e  last  mentioned  ruled  nothing  beyond  this, 
that  Galloway,  as  the  vendee  of  Finley,  should 
271*]  not  be  permuted  to  avail  ^himself  of 
iriormation  derived  from  his  vendor,  and  use 
it  with  the  view  to  impeach  the  vendor's  title, 
a)«d  as  a  means  to  obtain  a  better  title  in 
himself,  in  opposition  to  the  title  of  that 
vt-ndor  It  is  true  that  the  point  here  stated 
was  ruled  in  the  case,  but  the  decision  was  by 
IK/  means  limited  to  that  single  point.  Under 
tuo  pleadings  and  proofs  in  that  case,  the  title 
of  Finley  was  necessarily  brought  into  review; 
its  character  and  the  effect  of  the  act  of  Con- 
jTttss  with  respect  to  it  were  discussed  an.l 
decided  upon.  In  that  case,  as  in  the  present, 
It  was  contended  that  the  statute  operated 
upon  titles  merely  irregular  or  defective,  and 
did  not  embrace  such  as  were  void.  In  refuta- 
tion of  this  Interpretation  the  court  proceed 
thus:  '^t  Is  insisted  that  the  section  had 
reference  to  imperfect,  and  not  to  void  titles. 
The  Legislature  merely  affirmed  a  principle  not 
open  to  question,  if  this  be  the  true  construc- 
tion. Had  an  effective  patent  issued,  the  gov- 
ernment would  not  have  had  any  title  remain- 
ing, and  a  second  grant  would  have  been  void  of 
course.  Something  more,  undoubtedly,  was  in- 
tended than  the  protection  of  defective,  yet 
valid,  survevs  and  patents."  A^in  the  court 
say:  nrhe  death  of  the  grantee  is  an  extrinsic 
fact,  not  Impairing  the  equitv  of  the  claim  as 
against  the  government.  The  defects  of  all 
others  most  common  in  the  military  districts 
of  Kentucky,  Tennessee,  and  Ohio  were  where 
the  soldier  had  died,  and  the  entry,  survey,  and 
grant  had  been  made  in  the  name  of  the  de- 
12  I«.  ad. 


ceased.  In  his  name  the  warrant  almost  unl 
formly  issued;  who  the  heira  were,  was  usually 
unknown  to  the  locator,  and  disregarded  by  the 
oificere  of  the  government  when  perfecting  the 
titles.  In  Tennessee  and  Kentucky,  provision 
was  made  at  an  early  day  that  the  heir  should 
take  by  the  grant;  and  why  should  we  presume 
that  Congress  did  not  provide  for  the  protection 
of  his  claim  to  the  lands  purporting  to  have 
been  granted,  when  the  legislation  of  the  fed- 
eral government  was  of  necessity  controlled  in 
this  respect  by  the  experience  of  membera  com- 
ing from  States  where  there  were  military 
lands?  The  statute  is  general,  including  by 
name  all  grants,  not  distinguishing  between 
void  and  valid;  and  the  plainest  rules  of  pro- 
priety and  justice  require  that  the  courts  should 
not  introduce  an  exception,  the  Legislature 
having  made  none.  Congress  had  power  in 
1807  to  withhold  from  location  any  portion  of 
the  military  lands,  and,  having  done  so  in  re- 
gard to  the  lands  of  C.  Brsdford,  the  com- 
plainant Galloway  had  no  right  to  enter  the 
same. 

Authority  so  directly  in  point  leaves  little 
room  for  comment;  indeed,  it  may  be  said  that, 
mutate  nomine,  the  case  of  Galloway  v.  Finley 
is  the  case  of  McArthur's  Heirs  against  The 
Heirs  of  Dun.  Upon  the  plain  and  natural 
import  of  the  'proviso  in  the  statutes  of  [*272 
1807  and  of  1823,  upon  the  reasoning  of  this 
court  in  the  case  of  Jackson  v.  Clarke,  I  Peters, 
628,  but  chiefly  upon  tne  very  pointed  author- 
ity of  the  case  of  Galloway  v.  Finley,  we  are  of 
the  opinion  that  the  location  and  survey  of  the 
land  in  question  in  the  name  of  James  Gallo- 
way, and  the  patent  issued  to  h/m  for  the  same, 
as  mentioned  in  the  certificate  of  division,  are 
null  and  void,  as  being  made  and  clone  in  con- 
travention of  the  proviso  to  the  second  section 
of  the  Act  of  Congress  of  the  Ist  of  March,  A. 
D.  1823,  entitled  **An  Act  extending  the  time 
for  locating  Virginia  military  land  warrants, 
and  returning  surveys  thereon  to  the  general 
land  office,"  and  we  do  order  this  opinion  to  be 
certified  to  the  Circuit  Court  of  the  United 
states  for  the  District  of  Ohio. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
on  the  point  and  question  on  which  the  judses 
of  the  said  Cireuit  Court  were  opposed  In  opm- 
ion,  and  which  were  certified  to  this  court  for 
its  opinion  agreeably  to  the  Act  of  Congress  In 
such  case  made  and  provided,  and  was  argued 
by  counsel;  on  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  location  and 
survey  of  the  land  in  question  in  the  name  of 
James  Galloway,  and  the  patent  issued  to  him 
for  the  same,  as  mentioned  in  the  certificate  of 
division,  are  null  and  void,  as  being  made  and 
done  in  contravention  of  the  proviso  to  the 
second  section  of  the  Act  of  Congress  of  the 
1st  of  BAareh,  A.  D.  1823,  entitled  ^'An  Act  ex- 
tending the  time  for  locating  Virginia  military 
land  warrants,  and  returning  surveys  thereon 
to  the  general  land  office."  Whereupon  It  Is 
now  here  ordered  and  decreed  by  this  oourt, 
that  it  be  so  certified  to  the  said  Cir^*?.^  Court 
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m  SurmiB  Oomi  of  tbi  Uxim  Stath.  It4t 

TDfOTEV  Ih  UACB,  Pldnttff  in  Error,  mp7  of  which  la  umexad,  knd  nwda  •  |Mit  of 

T.  the  case. 

JARBD  WELLS.  ^'  ''  kgreed  the  court  ihAlI  gi*a  tha  auB* 
effect  to  Mid  diicharge  mm  U  tne  auno  w«rc 

BwikniptcT— miretT  for  debt  payable  In  futiiro  "PMially  pleaded. 

conld    pi-To   claGn    at   time   o(   de<!rea-^i.-  Now,  if  the  court  .hall  be  of  the  oplnteo  that 

charge  ^elcEM.  bankrupt   from  future  pay-  »''?  P"»"'i"*'  ^entitled  to  recover  on  the  fwe- 


menU  made  by  aurety.  5?!"^  Z'^''  ^'"'K"?''*   'V  *<•  j*    ""'''^.'•J 

'  '  ,  *blm  to  reeoTcr  of  the  defendant  the    ['ST4 

Br  the  flrth  McUon  ot  tb«  Dultwl  BUtea  Bank- 
rupt Act,  S  But.  at  Lain,  «44,  tb*  lurctj  upon  ■  wim  simii  aajuuge,  uaa  ma 
promliaoiT  nott  had  a  ^bt  to  proTe  the  dcmaDd  note*,    the   anm   of   9248.B3: 
■ialnat.t£«_. maker.  wbo>ca>>iK  a  bankrapt.  and  _-,-.  «4S.12!  if  for  the  larm  n 


B  defendant  the    |^ 

B     uH  uLui  ■Kuuu  ui  uiE     uiisu    iMUB  u«u«-  ""'">''*  °^  "'d  notci,  or  cithcr  of  them,  i 

mpt'AcC  B'BtBrat'L«]!«r«44!"thr'iu™™u^B\  «>"rt  ahall  adjudge,  and  hie  coat;  if  for  both 

promliaoiT  note  had  a  ^bt  to  proTe  the  demand  notea,    the   anm   of   9248.B3:    if  for   the    amall 

(ram  all.  debt!  wblcb  ware  (irorablcmider  tba  act.  "    foi^  neither,  then   defendant  to  rcoovBT  hia 

lofhl  iolt  aai^nit  tl 
waa  not  entitled  to 

At   December  Term,   1B44,  on  the   foregoing 

Orange  County  Court,  December  Term,  1S44.  A  writ  of  error,  iaaued  under  the  twenty-flftt 

1      I  ,.r  ..        »>.,.,.            ,  ™      .  aaction  of  the  Judiciary  Act,  brought  the  caae 

Jnred  Wella  t.  Timothy  L.  Mace  and  Truateea.  ^p  to  thit  oourt.          '-■-»- 

Action  of  Aaaumpait  for  money  p«id.  lir.  Collanei,  for  the  plaintiff  in  error: 

The  partiei  agree  to  the  following  faeta  In  ^  Wella,  the  plaintiff  below,  did  not   pay 

tnia  oaae:     That  the  plaintiff  algned  Iwo  notea  ^^  '"^^  '^°**  ""^i'  >'ter  the  baulcruptcy,  and  aa 

With  the  defendant,  of  the  dataa  and  t«nor  fol-  '^  did  not,  until  paid  by  him,  become  a  debt  in 

lowing:  !>'■  favor,  the  coute  held  that  it  was  not  dia- 

-WM.                   WelU  RiTer,  Jnly  ».  1840.  '^'ff  ^J  ""^  ?'""i;  '*"'^'!'PiS^w  '^ 

^or  *alne  received.  I  promiU  to'paj  Hi^*-"  the  defendant  below     Mace  claimed  that    by  a 

Tracy,  or  order,  thirty-ilYe    dollar.,    in    four  "8?.^  conatrnct.oa  of  the  Umtcd  State.  aUtute 

mont^  with  interaat  innually.  ?f  i","''!!!*""^'-  '?,•■  ^^  "i'  ''"<"^.^8"'  *"  •?.'?" 

"Tti^nthn  T    u.»  '•'d  to  the  privilege  and  exemption  from  thia 

■JmM  WeUa"^  ''*'''■  *"**  ^'"'  '^'"'niot''"*  "'  t^at  atatute  be- 

■•,»  IB              «  •,    »•  '°B  thua  drawn  in  queetion,  and  tha  deciaion 

■»16T.«.              WeUa  River,  Auguat  1*,  1840.  being  againat  thia  privilege  and  exemption,  the 

"For  value  received,  we  jointly  and  aeverally  case   comei   clearly  within  the   juriadictinn   of 

promiae  to  pay  Hutchina  &  Buchanan,  or  order,  thia  court,  by  virtue  of  the  twenty-fifth  aee- 

oae  hundred  and  fifty-seven  dollara  and  forty-  tion  of  the  Judiciary  Act. 

eight  cwita,  m  one  year,  with  mtcrest  annual  l  The  plaintiff  in  error  insUU,  thkt  &  die- 

«■                                               «i"^TO  ii*^^'*'  *l>»''g«  '"  bankruptcy  releaaed   from  nil   debU 

Jared  Wella.  j^j    other    engagements    which    are    provable 

Said  first  note  was  paid  by  said  Wella  to  said  under  the  act.     Banitrupt  Law,  tec.  4;  6  Btat- 

Traoy  on  the   I2th  day   of  July,  A.   O.    1B41.  utet  at  L^rge,  444.    The  claim  of  Wells  at  the 

Said  note  was  given  for  the  sole  and  proper  time    Macs    became    bankrupt    and    waa    dia- 

debt  of  aaid  Mue,  ana  Wells  signed  only  as  charged  waa  a  note  outstanding  in  the  banda  ol 

aurety;  and  the  whole  waa  a  mere  matter  of  a  creditor,  overdue,  ligned  by  Wells  as  surety 

noeommodation  on  the  part  of  Wella.  for  Mace;   and  even  if  it  were  regarded  aa  to 

Said  second  note  waa  given  alao  for  the  Wells  a  contingent  claim,  still  it  was  provable 
woper  debt  of  said  Haee,  and  was  his  to  pay.  under  the  act.  Our  statute  is  much  mora  gen- 
wells  was  only  surety  for  said  Mace,  althongh  eral  and  eitenaive  than  the  English  statute  on 
the  note  waa  "jointly  and  severally,"  and  had  this  point.  All  those  cases  jMrticularly  pro- 
no  intereat  or  part  in  the  debt.  Bud  note  waa  vided  for  in  sections  61,  62,  63,  S4,  66  of  the 
^id  by  said  Wells  on  the  6th  day  of  Match,  6tb  Qeo.  IV.  c.  IS,  are  included  In  our  itntute 
D.  1S44,  being,  at  that  date,  the  sum  of  one  generally  by  name,  as  debts  due  at  n  futute 
knudred    and    ninety-four    dollars    and    eleven  day,    annuitants,    bottomry    and    respondentia 


That  alter  their  signing  of  said  last  note,  and  more  extensive  and  comprebeDslTe  than  the  re- 

bafore  the  payment  of  the  aame,  but  subsequent  maining  66th  section  of  the  English  law.     By 

to  the  payment  of  the  first  by  said  Wells,  said  the  words  of  that  law,  and  by  the  decisiona  of 

Uaes  duly  obtained  a  diacharge  of  hia  debts  aa  *tbeir  courts,  no  contingent  claim  can   [*BTS 

n  bankrupt.  In  pursuance  of  the  provisions  of  be  proved  under  the  commisHion,  unless  it  be 

the  act  of  Congress  psased  August  19th,  1841,  at  the  time  of  the  bankruptcy  an  existing  debt, 

oomiBOBiy  called   the   "bankrupt    law."      Said  payable  on  a  contingencv;  not  such  a  claim  as 

Maae'g  ouiiBeate  Is  dnted   Maidi  22d,  lSi3,  a  waa   to  become  a  debt'on   ft  contingenej.     ■ 


Gn.  IT.  0.  18,  MC.  SC;  I«w  t.  Burgbart,  4S  come  kbaoluta,  to  li«n  tbe  nune  allowad  tbem," 

Com.    Law    Rep.    313.      Our    itatute    includBB  etc, 

all   "uncertain  and   oontingent  dcmsndB."  Weill,   as   wnx^tj,   waa   within  tUa   aeetlOB, 

II.  Even  if  our  statute  be  construed  as  of  the  and  might  have  proved  his  dsmand  againit  ths 

aame  extent  aa  the  English,  and  no   broader,  bankrupt.    He  had  not  paid  tha  last  note,  but 

■till  this  was  and  would  be  a  provable  claim,  be  was  liable  to  paj  it,  as  surety,  and  that  ^t* 

It  waa  an  existing  debt  actually  due,  and  might  him  a  right  to  prova  the  claim  under  the  fifth 

k«Te  been  pretented  and  proved  against  Uace  saction.     And  the  fourth  section  declares,  that 

by  the  creditor;   and  whatever  can  be  proved  from  all  such  demands  the  bankrupt  ahall  be 

by  the  creditor  may  be  by  the  surety,  and  he  dlscharsed.     This  ii  the  whole  ease.     It  aaema 

eaanot  permit  It  to  lay  unpaid  and  unproved  to  be  clear  of  doubt. 

until  after  the  discharge,  and  then  by  payment  The  judgment  of  the  Btata  oonrt  la  revarMd. 
ravivB  It  In  his  own  favor.    Jackson  v.  Magee, 

3    AdoL    &    EIL    47;    43   Com.   Law    Bep.    829;  Order. 
Wescott  T.  Hodgea,  6  Bam.  t,  Aid.  12. 

m.  Indeed,  the   case    Is    within    the    very  Thim  cause  oama  on  to  be  heard  on  the  tran- 

words  of  our  statute.    It  gives  tlte  power  of  leript  of  the  record  of  the  Bnprama  Court  of 

Eiroving  claims  to  sureties.    Now,  who  is  a  sure-  Judicature  of  the  State  of  Vermont,  and  waa 

jT     It  la  he  who  is  holden  for  another.     It  argued  hy  counsel;   on  consideration  whereof, 

cannot    mean    him    who    has    already   actually  it  Is  now   here  ordered  and  adjudged  hy  thia 

paid  a  debt,  for  then  he  baa  ceaaed  to  be  a  sure-  court,  that  the  judgment  of  the  said  Bupreme 

ty,   and    has    become   a  creditor;    and    so   the  Court  of   Vermont  in   this  cause   be,  and  tha 

court  below  regarded  this  defendant  in  error,  same  ia  hereby  reveraed,  with  coats;  and  that 

for  they  declined  pving  him  judgment  for  the  thla  cause  be,  and  the  same  is  hereby  remaod- 

note    which    he    had,    as    surety,    paid    before  ed  to  the  said  Bupreme  Court  of  Vermont,  for 

bankruptcy.  fnrtheT  proceeding  to  be  had  therein  In  oon- 

It  would  be  an  extraordinary  eonatructioo  of  formity  to  the  opinion  of  this  oourt. 
this    statute,    which    discharges    the    bankrupt 

from  his  creditors,  and  expressly  reserves  the  ^_^^ 

clsim  of  the  oreditor  against  the  joint  debtor  ^— ^— 
and  lurety,  to  bold  that,  when  enforced  against 

arch  surety,  the  debtor  is  revived  against  the  wn.l.TAM  g.  BODLBY  and  Thomaa  B.  KobbhMS 

brnkrupt.     Little,  indeed,   would  ita  relief  be  Appellanta, 

to  the  great  body  of  merchants  and  business  v, 

mtn,  on  mort  of  whose  paper  are  other  namea  WILLIAM  M.  GOOMUCa. 

than  their  own.  ^^ 

u      I    ii„   w  T          11.        J.   ^^         ,  ■  Aaaignment  In  trust  for  eredltora,  poatponlu 

Mr.   Jnatiee   McLean   delivered   tha  opinion  ^                  payment  ToM.                *~— • 

of  the  court:  ^^ 

ThU  case  is  brought  before  «w  wurt  by  a  The  Commerdsl  and  Railroad  Bank  of  Tlck» 

writ  of  error  to  the  Supreme  Court  of  the  State  bora  aialcned  all  Ita  DropertV  to  truateee,  redDu 

ot  Vermont,  under  the  twenty-fifth  aeetfen  of  t^t  "^'"  .'P^i.'l^.l'"!  ,!"S.'l'?"  ■/  *''l5'tt^"^ 

ths  Iii^iciarr  Ai^  nf  TTflo  *he  present  Inabllltf  ot  Ita  debtors  to  meet  tbelc  U- 

theJudieiary  Act  of  IT89.  abllfti™,  and  by  conwquenee  that  the  bank  was  an. 

Wells,  as  the  surety  o(  Mace,  became  bound  able  to  par  Its  debts  promptly,  rendered  It  oropet 
in  two  joint  and  several  notes,  both  of  which  ^t  •  fmeral  SMlaiiicent  shoold  be  made  ft r  ^^ 
«....>  A,,..  >..(..»  •!.. .*  .u.  I 1 •  benent  of  Its  creditors  snd  completion  of  the  fall- 
were  due  before  the  passage  of  the  ban^pt  „^...  „  antton  astlcnrd  all  Ita  property,  real, 
law,  in  August,  1841.  In  July,  1841,  WeUa  panonal,  and  miied,  to  Imstses,  with  snthorlty  to 
paid  one  of  these  notes.  Mace  was  discharged,  ff"  f^'JiS^  osslgrned  to  collect  all  debti  due  to 
under  the  bankrupt  law.  on  the  22d  of  Ma?S.  S^J^S'SS^w.'A  »VlL?to'Sr'^^' ,'"uS''^ 
1S43.  In  March,  1844,  Wells  paid  the  other  eiceedlof  (260.0O0,  to  allow  claims  anlnst  tha 
note,  and  then  sued  Mace  for  the  recovery  of  """k  or  a  certain  description,  and  ont^the  pro- 

,1,. »„n. t fTw-  »..j.  w.; ...I.  ceeds  Eoltected  Drat  to  psr  tbe  prlndpsl  snd  Inter- 

the  money  on  both  notes.    The  facts  being  sub-  ,st<rf  the  above 'loan;  after  tbe  comiJltlon  I'STT 

mitted  to  the  County  Court,  judgment  waa  en-  ot  tbe  said  road,  dlrldends  were  to  b*  made  pro 

t«red  for  the  plaintiff  for  the  amount  of  the  ""  f"*"^',*''*  "f*'*',"'"  "'  "••  ^*      ' 

note   last  paid;   which  judgment  was  affirmed  Si^oS  £  wTl 'the"           "                " 

by  the  Supreme  Court  of  the  State.  eelve  eight  tbouiand  d 

The  fourth  section  of  the  bankrupt  law  pro-  'hflr  ~    ' 

■  7«*]  video  that  a  "discharge  *and  certificate,  ita„  „,  ^„,  „„  „„„  „, 

when  duly  granted,  shall  in  all  courts  of  jus-  by  Dtlng  their  elalma 
tice  be  deemed  a  full  and  complete  discharge  of 

all  debts,  eontracta,  and  other  engagements  of    I ._ ^ 

auch  bankrupt  which  are  provable  under  thia  L      of  the  United  Statea  for  tha  IMatrfat  of 

Mt,"  etc.  Lonlalana. 

By  the  fifth  section  of  the  act,  It  is  provided  The  facts  of  the  c&se  are  anffiaiently  aet  forth 

that  "aU  creditors  whose  debts  are  not  due  and  in  the  opinion  of  the  court. 

Eayable  until  a  future  day,  all  annuitants.  It  was  argued  by  Mr.  Samuel  C.  Keid,  Jna, 
oldera  of  bottomry  and  respondentia  bonds,  and  Mestrs.  Stockton  and  Steele,  in  a  printed 
holders  of  policiea  of  insurance,  sureties,  in-  argument,  for  the  defendant  in  error,  no  ooon- 
doracra,  ball,  or  other  persons  having  uncer-  ael  appearing  for  the  appellants, 
tain  or  contingent  demands  against  such  bank- 
rupt, shall  be  permitted  to  come  in  and  prove  Hr.  Jiutlee  McLean  delivered  the  opinion  of 
anch  debts  or  claims  under  this  act,  and  shall  the  court: 

hare  a  right,  when  their  debts  and  elaima  h«-  This  la  aa  appeal  fros  tha  daene  oi   tha 

19  It.  «d.  "^                                         y\\ 
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Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  JLiOuisiana. 

The  complainants  represent  that  they  and 
William  Frazer  are  the  legal  owners  of  a  tract 
of  land  in  Bast  Ouachita  land  district,  contain- 
ing four  thousand  one  hundred  and  twenty-six 
acres,  as  the  assignees  ot  the  president,  direct- 
ors and  eompanjr  of  the  Commercial  and  Rail- 
road Bank  of  Vicksburg,  a  hanking  and  rail- 
road institution,  duly  incorporated,  in  the  State 
of  Mississippi.  And  they  charge  the  defend- 
ant with  settinff  up  a  claim  to  the  land  hj  a 
purchase  made  oy  him  at  sheriff's  sale.  And 
they  pray  that  the  defendant  may  be  decreed 
to  release  to  them  his  title. 

The  defendant  denies,  in  his  answer,  that 
the  complainants  have  either  the  equitable  or 
legal  title  to  the  above  land  by  virtue  of  the 
a&ve  assignment,  on  the  ground,  among 
others,  that  the  president  and  directors  of  the 
bank  and  railroad  company  had  no  power  to 
assign  the  property  of  the  bank,  and  thereby 
change  the  trust  committed  to  them.  And  the 
defendant  alleges  that  he  purchased  the  land 
for  a  valuable  eonsideration,  bona  fide,  at  sher- 
iff's sale,  and  that  the  proceedings  of  such  sale 
were  regular  and  according  to  law. 

The  deed  of  assignment,  under  which  the 
complainants  claim,  is  dated  February  13th, 
1840.  As  a  reason  for  the  assignment,  the 
deed  states  '*the  embarrassed  situation  of 
the  president,  directors  and  company  of  the 
Commercial  and  Railroad  Bank,  and  the  pres- 
ent inability  of  its  debtors  to  meet  their  lia- 
Ulities,  and  by  consequence  that  the  bank 
was  unable  to  pay  its  debts  promptly;"  and 
they  oome  to  the  conclusion  "that  an  assign- 
ment of  the  property,  debts,  and  effects  of  the 
said  corporation  should  at  once  be  made  for 
the  benefit  of  its  creditors,  as  will  most  effectu- 
ally promote  the  interest  of  the  creditors  of  the 
institution,  and  protect  its  debtors  from  loss 
978*]  *and  sacrifice;  and  at  the  same  time 
furnish  means  to  finish  and  complete  the  rail- 
road immediately,  and  to  protect  ana  secure  to 
the  stockholders  of  the  road  the  franchise 
granted  by  the  charter." 

And  the  president,  directors  and  company 
of  the  bank,  in  consideration  of  the  premises, 
etc.,  "granted,  bargained,  sold,  assigned,  and 
transferred,  and  set  over,  etc.,  to  William  Fra- 
ser,  Thomas  E.  Bobbins,  and  William  S.  Bod- 
ley,  and  to  the  survivor  of  them,  and  to  their 
heirs,  executors,  administrators  and  assigns, 
etc.,  all  the  property,  real,  personal,  and  mixed, 
which,  either  in  law  or  equity,  belongs  to  the 
bank  and  its  branches,  wherever  such  property 
shall  be  found." 

And  the  assignees  were  authorized  to  sell  the 
effects  assigned,  to  collect  all  debts  due  the  in- 
stitution, to  complete  the  railroad,  for  which 
purpose  they  were  authorized  to  borrow  a  sum 
not  exceeding  two  hundred  and  fifty  thousand 
dollars,  to  allow  claims  against  the  bank  of  a 
certain  description,  etc.,  and  out  of  the  pro- 
ceeds collected  first  to  pay  the  principal  and 
interest  of  the  above  loan.  After  the  comple- 
tion of  the  railroad,  dividends  were  to  be  made 
pro  rata  among  the  creditors  of  the  bank  who 
nad  filed  their  claims,  should  there  not  be  a 
#iffi3cJent  amount  to  pay  all  the  claims.  The 
trustees  were  to  receive  "out  of  the  proceeds,  as 

m  full  eompeDMtion  tor  their  labor,  troub\e, 
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and  responsibilitv  in  the  premises,  at  the  rata 
of  eight  thousand  dollars  each  per  annum.'* 

It  appears  from  the  deed  of  assignment,  that 
the  creditors  of  the  bank  were  designetl  to  be 
parties  to  it  on  filing  their  claims,  ete.  But 
the  creditor  who  obtained  the  judgment  on 
which  the  pronerty  was  sold  never  beosme  a 
party  to  the  deed.  The  loan  authorized  was 
effected,  but  no  dividend  has  ever  been  made 
among  the  creditors. 

Upon  its  face  this  deed  shows  aa  Intention 
by  the  bank  to  postpone  its  ereditore,  use  the 
effects  of  the  bank  for  the  completion  of  the 
railroad,  pay  the  trustees  enormous  salaries, 
and  make  no  dividend  among  the  creditors  of 
the  bank  until  these  objects  were  accomplished. 
This  was  proposed  to  be  done  with  the  consent 
of  creditors,  and  if  that  consent  had  been 
given,  there  could  be  no  objection  to  the  ar- 
rangement. The  motive  avowed,  to  eomplete 
the  railroad,  the  greater  part  of  which  had 
been  made,  and  by  which  an  income  would  be 
secured  for  the  benefit  of  the  creditors  and 
stockholders  of  the  bank,  would  have  been 
legal,  and  perhaps  wise,  had  the  creditors  con- 
sented. But  the  plaintiff  in  the  judgment 
under  which  the  property  claimed  by  the 
plaintiffs  was  sold  did  not  consent;  oonoe- 
quently  he  was  not  bound  by  the  deed  of  as- 
signment. It  was  fraudulent  as  against  him 
and  all  other  creditors  of  the  bank  wbo  did 
not  become  parties  to  the  deed. 

*This  view  is  so  clearly  sustained  on  [*27t 
general  principles,  that  it  is  unnecessary  to 
consider  the  other  questions  raised  in  the  ease. 
The  Supreme  Court  of  Mississippi  in  the  ease 
of  Arthur  v.  The  Bank,  9  Smedes  ft  Marshall. 
394,  held  this  deed  to  be  fraudulent  against 
creditors;  and  also  the  Supreme  Court  of  Louia* 
iana,  in  Fellows  v.  The  Commercial  and  Rail- 
road Bank  of  Vicksburg,  6  Rob.  246. 

The  judgment  of  the  Circuit  Court  it  Af- 
firmed, with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  traa* 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  lAuiaiaiia, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  ia  lier^y 
affirmed,  with  costs. 


WILLIAM  CRAWFORD  and  David  Vflm, 
Plaintiffs  in  Error, 
▼. 

THE    BRANCH    BANK    OF    ALABAMA    at 

Mobile. 

Retrospective  law  enabling  banks  to  aiie  fa 
their  own  name,  on  notes  payablo  to  their 
cashiers,  oonstitutionaL 

A  statute  of  the  State  of  Alabama,  directing  thst 
promissory  notes  given  to  the  cashier  of  a  bank 


NoTB. — Constitutionality  of  ez  post  facto  laws 
— see  note  to  1  L.  ed.  U.  8.  654. 

What  laws  sre  void  as  Impairing  the  obllgadoa 
ot  QOuUacXa— ««^  u<iAa  \a  4  u.  ed.  u.  8.  629. 
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OMj  to  bxm6  and  collected  in  the  name  of  the  bank. 
Is  a  law  which  affects  the  remedy  only,  and,  al- 
though i»assed  after  the  note  was  execated,  does 
not  Impair  the  obligation  of  the  contract 

Besides,  the  record  does  not  show  thst  the  qneo* 
tlon  of  the  consistency  of  the  statute  with  the  Con- 
stitution of  the  United  SUtes,  was  raised  In  the 
State  court;  and  therefore  a  writ  of  error  issued 
nnder  the  twenty-fifth  section  of  the  Judiciary  Act 
most  to  dismissed  on  motion. 


THIS  was  a  writ  of  error  sued  out  under  the 
twenty-fifth  section  of  the  Judiciary  Act, 
and  directed  to  the  Supreme  Court  of  Ala- 
banm. 

In  "Maj,  1841,  the  following  promissory  note 
was  executed: 
^^^17.60, 

"Two  hundred  and  fifteen  days  after  date, 
we  jointly  and  severally  promise  to  pay  to  B. 
Gayle,  cashier,  or  order,  three  thousand  eight 
hundred  and  seventeen  50/100  dollars,  negoti- 
able and  payable  at  the  Branch  of  the  Bank 
of  the  State  of  Alabama,  at  Mobile,  for  value 
received^  this  81st  day  of  BAay,  1841. 

"William  Crawford, 
'David  FUes, 
"R.  Q.  Gordon." 


On  the  4th  of  December,  1841,  the  Legisla- 
ture passed  an  act,  from  which  the  following  is 
2 80* J  an  extract:  "All  notes,  bills,  *bonds, 
or  other  evidences  of  debt,  held  by  the  State 
Bank  or  branch  banks,  payable  to  the  cashier 
or  to  the  person  who  has  filled  the  office  of 
cashier  of  said  bank  or  branch  banks,  may  be 
aued  and  collected  in  the  name  of  the  several 
banks,  in  the  same  manner  as  if  they  had  been 
made  payable  directly  to  said  bank  or  branch 
banks  by  which  the  paper  has  been  taken  or 
discounted."  "No  notice,  writ,  declaration,  or 
jtidgment  whieh  has  been  issued,  filed,  or  ren- 
dred  on  such  papers,  shall  be  abated,  set  aside, 
or  reversed,  on  account  of  the  want  of  assign- 
ment, transfer,  or  indorsement  of  said  papers 
by  the  officer  or  person  acting  as  cashier  to 
whom  it  was  so  made  payable.  But  the  legal 
title  to  such  paper  for  all  purposes  of  oollection 
shall  be  deemed  to  have  oeen  in  said  bank  or 
branch  bank  bv  whom  the  paper  was  dis- 
counted.   See  Clay's  Digest,  p.  112,  sees.  47,  48. 

In  May,  1844,  judgment  was  entered  upon 
the  above  note  in  a  summary  manner,  upon  mo- 
tion and  thirty  days'  notice,  according  to  the 
law  of  that  State.  A  jury  was  sworn,  who  as- 
sessed the  damages  at  ^,637.20. 

The  defendants  took  the  following  bill  of  «x- 
eeptions,  viz.: 

^'Upon  the  trial  of  this  cause,  the  plaintiff 
produced  the  original  papers  hereto  attached, 
marked  A,  being  the  notice,  the  certificates 
and  returns,  the  note  and  protest,  and  moved 
for  judgment  without  fuixher  proof  of  the 
same.  The  defendants  objected  to  the  court 
taking  oo|;nixance  of  the  ease  or  allowing  judg- 
ment, which  was  overruled  and  judgment  en- 
tered; to  which  the  defendants  obiect,  and  pray 
the  court  to  sign  and  seal  this  bill,  whidi  is 
done. 

"Samuel  Chapman,  Judge,      [seal.]" 

Upon  this  bill  of  exceptions  the  ease  was 
earned  to  the  Supreme  Court  of  the  State  of 
Alabama,  and  the  following  errors  assign^! 
42  JU  ed. 


Assignment  of  Erroxm. 

And  the  said  William  Crawford  comes, 
when,  etc.,  and  says,  that  there  is  error  in  the 
record  and  proceedings  of  the  court  below,  in 
this,  to  wit: 

1.  That  it  appears  from  the  record  and  the 
note  upon  which  the  suit  is  founded,  and  which 
is  made  a  part  of  it  by  the  bill  of  exceptions, 
that  the  said  promissory  note  was  made  pay- 
able to  B.  Gayle,  cashier,  and  that  the  said  note 
has  not  been  assigned  to  the  said  branch  bank, 
nor  was  it  alleged  or  proved,  as  the  judgment 
entry  shows,  that  the  said  note  was  made  or 
given  to  the  said  branch  bank  by  the  name  of 
B.  Gayle,  nor  that  B.  Gayle  acted  as  the  agent 
of  the  said  bank  in  taking  *said  note;  [''281 
and  that  it  doth  not  appear,  from  the  record, 
that  the  said  branch  bank  has  any  interest  in 
the  said  note. 

2.  That  there  is  error  in  this,  that  it  was  not 
proved  to  the  court  below  tnat  Jacob  J.  Marsh, 
who  returned  the  notice  executed,  styling  him- 
self agent  for  the  said  branch  bank,  nor  that 
his  handwriting  was  proved;  but,  on  the  con- 
trary, it  is  stated  in  the  bill  of  exceptions  that 
there  was  no  proof  to  that  effect. 

William  Crawford,  for  himself. 

The  Supreme  Court  of  Alabama  affirmed  the 
judgment  of  the  court  below,  and  a  writ  of  er- 
ror brought  the  case  up  to  this  court. 

Mr.  Inge  moved  to  dismiss  the  case  for  want 
of  jurisdiction.  After  stating  the  case,  he 
argued  that  no  question  was  shown  by  the  rec- 
ord to  have  been  raised  in  the  Supreme  Court 
of  Alabama,  which  could  give  this  court  juris- 
diction. The  validity  of  the  statute  did  not  ap- 
pear to  have  been  drawn  in  question  on  account 
of  its  incompatibility  with  the  Constitution  of 
the  United  States;  and  if  it  had  been,  it  must 
appear  that  it  only  affected  the  remedy,  with- 
out at  all  impairing  the  obligation  of  the  con- 
tract. 

Mr.  Crawford  filed  a  printed  argument,  in 
order  to  show  that  the  validity  of  the  statute 
must  necessarily  have  been  passed  upon  by  the 
Supreme  Court  of  Alabama,  and  that  the  stat- 
ute changed  altogether  the  terms  of  the  con- 
tract. The  plaintiffs  in  error  had  made  a  con- 
tract with  one  person,  and  by  virtue  of  the 
statute  they  were  declared  to  have  made  this 
contract  with  another  person,  namely,  the 
bank.  The  passage  of  the  act  by  the  State  of 
Alabama,  and  its  application  in  favor  of  a 
bank  owned  by  it,  are  admissions  by  those  in- 
terested, and  in  fact  bv  the  plaintiffs  below  in 
this  cause,  under  another  name,  that  the  con- 
tract was  not  with  the  Bank  of  the  State  of 
Alabama,  but  with  B.  Gayle. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

A  summary  mode  of  proceeding,  authorized 
by  its  charter,  was  instituted  by  the  Branch 
Bank  of  Alabama,  in  the  Circuit  Court  of  the 
State,  against  the  defendants  below,  on  a 
promissory  note  for  three  thousand  eight  hun- 
dred and  seventeen  dollars  fifty  cents,  dated 
31st  of  BCay,  1841,  payable  to  B.  Gayle,  cashier 
or  order,  two  hundred  and  fifteen  days  after 
date. 

A  jury  being  called  and  sworn,  found  a  ver- 
dict for  the  plaintiffs,  on  which  judgment  was 
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nterod.    On  the  trial  the  defendant  excepted  GEORGE  SMITH,  Plaintiff  in  Error, 

to  the  opinion  of  the  court,  admitting  as  evi-  y^ 

•?<S?i*^s ''^^'  protest,  etc.     A  writ  of  error  vviLUAM  TURNER,  sfealth  Ck>mmiMioMr  of 
oVrJh^f  t^lJeTuTXt^^^^^^^^^              ^ 

"'i  "r^Supreme  Court  the  foUowing  assign-  ^^^  MORRIS,  PUintiff  in  Error, 

ment  of  errors  was  made:  ^• 

-1.  That  it  appears  from  the  record  and  the  THE  CITY  OP  BOSTON, 

note  upon  which  the  suit  is  founded,  and  which 

is  made  a  part  of  it  by  the  bill  of  exceptions,  SUte  law  imposing  Ux  on  alien  passengers 
that  the  sidd  promissory  note  was  made  pay-       landed   at    State   ports,   unconstitutional 
able  to  B.  Gayle,  cashier,  and  that  the  said  note 

has  not  been  assigned  to  the  said  branch  bank,  ^uJiJJS^IJ*'*?*  %*2  SLn^ZiIn^'i.^nJSJiT^ 

"A     11      5  ^    ^  ^ J xi.^  i..:t ^^^  cnusetts,  impofling  taxes  upon  alien  pastengers  ar- 

nor  was  it  alleged  or  proved,  aa  the  judgment  riving  in  the  porU  of  those  SUteg,  declared  to 

entry  shows,  that  the  said  note  was  made  or  be  contrary  to  the  Constitution  and  laws  of  tlie 

|iy«.  to  the  "Id  b«nch  b«.k  ^  the  n«ne  of  °-,'t2m'u»  S.V^S'°n?  .SSi'ionYlIJ-eoort. 

B.  Gayle,  nor  that  B.  Gayle  acted  as  the  agent  ^  a  court,  the  reporter  refers  the  reader  to  the 

of  the  said  bank  in  taking  said  note;  and  that  opinions  of  the  Judges  for  an  explanation  of  the 

tt<1«vf1l  ffiAf  &nnAAr    frntn  the  record,  th&t  the  Statutes  and  the  points  in  which   they  conflicted 

doth  not  »PPe*J,  "om  ™  '®^'Y*   ♦  vi  .1  ;I  with  the   Constitution   and  laws  of  the   United 

■aid  branch  bank  has  any  interest  in  the  said  sutes. 

aote. 
"2.  That  there  fa  error  in  *Ws.  that Jt  was         ^^gg  ^^^^  ^^^^^  ^^^         ^ 

not  Droved  to  the  co^  below  ^•^Jj^^J-  1      together.    They  were  bith  brought  up  to 

MarA,  who  returned  the  notioB  executed,  styl-  ^^.^  ^  »^  ^     ^^/^^  ^^^  fasuedinder  the 

tog  himself  agent  for  the  said  branch  bank,  nor  twenty-flfth  section  of  the  Judiciary  Act;  the 

that  hfa  handwriting  was  proved;  but,  on  the  ^^^  ^^  g^.^^  ^    ^^^^  ^.       ^^^^^  '^^^ 

contrary,  it  ib  sUted  in  the  bill  of  exceptions  ^^^  ^^^  ^^^  ^^^  j^^^^  ^^  Im^hmenU  and 

that  there  was  no  oroof  to  that  effect.  Correction  of  Errors  of  the  StatVTf  New  York, 

A  motion  >  made  to  dismise  this  cause  for  ^^^  ^^^  ^^^  ^^  j^^^.,  ^   ^j^^  ^^     ^^  B^^ 

want  of  jurisdiction,  and  on  looking  mto  the  ^^^  ^.j^^  Supreme  Judicial  Court  o^  Maaaachn- 

lecord  it  ui  dear  there  fa  no  ground  on  which  ^^^^^     j,^^  opinions  of  the  justices  of  thfa 

thfa  court  can  revise  tne  judgnent  of  the  Su-  ^^  ^^^^^  ^^  ^^^  ^^^^  ^  {.j^^,     ^^^^  ^ 

preme  Court  of  Alabama.     No  question  was  ^^^  ^^^  ^j,j  ^    ^^^^^  .^  reporting  them 

Mde   under  the  twenty-flfth   section   of   the  ^^ich  was  adopted  to  the  License  fiises7  Many 

Judiciary  Act  of  1789;  nor  does  it  apoear  that  ^^  ^^^  argumenU  of  counsel  relate  todiscrim- 

any  law  of  Alabama,  which  impaired  the  obliga-  j^^^^,    ^o  ^oth.    A  statement  of  each  ease  will, 

Uon  of  the  contract,  tofluenoed  the  judgment  of  therefore,  be  made  separately,  and  the  arga- 

theSupreme  Court.  vi     *     »    n     i  ments  and  opinions  be  placed  in  their  approprl- 

The  note  was  made  payable  to  B.  Gayle.  ^^  ^^^  ^^^^^  „  pniticable. 
eashier.    And  this  designation  aa  cashier  was  ^ 

not  msde,  it  fa  presumed,  as  matter  of  descrip-  Smith  v.  Turner, 

iion,  but  to  show  that  the  note  was  given  to  the       j^  ^^^  ^^  ^^^^^^  ^^  ^y^^  Revised  Statute! 

agent  of  the  b«ik,  and  for  its  use.    A  law  was  ^^  ^^^  york,  pages  446,  446,  title  4,  wiH  be 

passed  ^  m   Alabama   authorising   suits   to   be  ^^^^^  ^^^  j^^  ^^  f^^  g^^^  ^^^  constitutlon- 


^ught  on  such  notes  to  the  name  of  the  bank ;  ^,j^     ^^^  brought  into  question  to  thfa 

and  it  is  contended  that  this  law  impairs  the  ^he  law  relates  to  the  marine  hospital,  then  es- 

obligation  of  the  contract  especfaUy  as  regards  tablished  upon  Staten  Island,  and   under  the 

contracts  made  prior  to  its  pw^ge.  superintendence    of    a    physician  and  eertahi 

The  law  fa  strictly  remedial.     It  to  no  re-  oommissioners  of  health 

snect   affects   the  obligation  of  the  contract.  ^j,^    seventh    section  *  provides,    that     the 

Neither  the  maimer  nor  the  time  of  payment  18  ^^^^^^  commissioner  shall  demand  and  be  en- 

changed     The  bank,  being  the  holder  of  the  ^.^,^   ^   ^^^.^^^   ^^^   j^  ^^^   ^^         ,^  ^ 

note,  haidng  the  beneficial  interest  in  It,  is  ^^^^^^j  ^         ^j^^jj  ^^^  ^^^  ^^^  recover,  in  bis 

authorfa^i  by  the  statute  to  sue  m  its  own  ^^^^   ^^   ^      .^^^   following  sums    [•284 

name.     Thfa  fa  nothi^  more   than   carrying  ^^^  ^^^  ^^^^^^  ^^  ^         ^^33^*}  ^y^^^  ,,,;„  „. 

out  the  contract  aocordmg  to  its  ongmal  to-  ^^^  .^  ^j^^  ^^  ^^  ^^^  York,  viz.: 

tcndment.       .     .,     ,      .  "1.  Prom  the  master  of  every  vessel  from  a 

The  cause  fa  dfamfascd.  foreign  port,  for  himself  and  each  cabin  pas- 
senger, one  dollar  and   fiftv  cents;    for  each 

^^,  steerage  passenger,  mate,  sailor,  or  martoer,  one 

^^~®'-  dollar. 

"2.  From  the  master  of  each  coasting  vessel, 

.^.                             xvvjAuA  for  each  person  on  board,  twenty-five  cents; 

Thfa  cause  came  on  to  be  heard  on  the  tran-  y^^^  ^^  coasting  vessel  from  the  States  of  New 

■cript  of  the  record  of  the  Supreme  Court  of  j^           Connecticut,   and   Rhode   Island   shaO 

a88*l  the  SUte  of  Alabama,  and  on  the    mo-  ^^^  ^^^^  ^^^^  ^^^                1^  ^^^^  „,^,^ 

tion  of  Mr.  Injge,  of  counsel  for  the  defendants  ^^puting  from  the  first  voyage  to  each  year.» 

to  error,  to  dismiss  this  writ  of  error  for  the  '^       ^ l_r ^ 

want  of  jurisdiction;  on  eonsideration  whereof,  Nora — Power  of  Congress  to  reernlate  commeroa 

it  is  now  here  ordered  and  adjudged  by  thfa  51? *•  "<^";«^v  Pj'^ff  ?f  ll?*??*?.  *So  f^'^Jf^ilr^ 

.    .m    A  xt-»    -  U-,   ..^j  *u«,  «««MA  Xa  Uava  see  note  to  o  Li.  eo.  u.  b.  £o,  oioi  Hv  l«.  eo.  u.  a 

4!ourt,  tbAt  tbiB  cause  be,  and  the  same  fa  here-  jgg    gg  l.  ^.  u.  8.  229;  87  L.  ed.  U.  &  S16; 

hr  dismiBBed  for  the  want  of  jurisdiction.  )8  u  ed.  U.  &  1041. 

f  ^j  Howard  I. 
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The  eighth  section  provides  that  the  money 
so  received  shall  he  denominated  "hospital 
moneys."  And  the  ninth  section  gives  ''each 
master  paying  hospital  moneys  a  right  to  de- 
mand and  recover  from  each  person  the  sum 
paid  on  his  account."  The  tenth  section  de- 
clares any  master  who  shall  fail  to  make  the 
above  payments  within  twenty-four  hours  after 
the  arrival  of  his  vessel  in  the  port  shall  forfeit 
the  sum  of  one  hundred  dollars.  Bv  the 
eleventh  section  the  commissioners  of  health 
are  required  to  account  annually  to  the  Ck>mp- 
troUer  of  the  State  for  all  moneys  received  by 
them  for  the  use  of  the  marine  hospital;  "and 
if  such  moneys  shall  in  any  one  year  exceed 
the  sum  necessary  to  defray  the  expenses  of 
their  trust,  including  their  own  salaries,  and 
exclusive  of  such  expenses  as  are  to  be  borne 
and  paid  as  a  part  of  the  contingent  charges  of 
the  City  of  New  York,  they  shall  pay  over  such 
surplus  to  the  treasurer  of  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  the 
city  of  New  York,  for  the  use  of  the  society." 

Smith  was  master  of  the  British  ship  Henry 
Bliss,  which  arrived  at  New  York  in  June, 
1841,  and  landed  two  hundred  and  ninety-five 
steerage  passengers.  Turner,  the  health  com- 
missioner, brought  an  action  against  him  for 
the  sum  of  $295.  To  this  the  following  de- 
murrer was  filed,  viz.: 

"And  the  said  George  Smith,  defendant  in 
this  suit,  by  M.  R.  Zabriskie,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  the  said  declaration,  and 
the  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  stated  and  set  forth, 
are  not  suflScient  in  law  for  the  said  plaintiff  to 
have  or  maintain  his  aforesaid  action  thereof 
against  the  said  defendant,  and  that  the  said 
defendant  is  not  bound  by  law  to  answer  the 
same;  for  that  the  statute  of  this  State,  in  said 
declaration  referred  to.  Id  pursuance  of  which 
the  said  plaintiff  claims  to  be  entitled  to  de- 
mand and  receive  from  the  said  defendant  the 
sum  of  money  in  said  declaration  named,  is  con- 
trary to  the  Constitution  of  the  United  States, 
and  void,  and  this  he  is  ready  to  verify." 

The  plaintiff  joined  in  demurrer,  and  the 
285*]  Supreme  Court  *of  Judicature  of  the 
People  of  the  State  of  New  York  overruled 
the  demurrer,  and  gave  judgment  for  the 
plaintiff  on  the  28th  of  September,  1842.  The 
cause  was  carried,  by  writ  of  error,  to  the 
Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors,  which  aflSrmed  the  judgment 
of  the  court  below  in  October,  1843.  A  writ 
of  error,  issued  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  brought  the  case  up  to 
this  court. 

Norris  t.  City  of  Boston. 

Norris  was  an  inhabitant  of  St.  Johns,  in  the 
Province  of  New  Brunswick  and  kingdom  of 
Great  Britain.  He  was  the  master  of  a  vessel, 
and  arrived  in  the  port  of  Boston  in  June, 
1837,  in  command  of  a  schooner  belonging  to 
the  port  of  St.  Johns,  having  on  board  nine- 
teen  alien  passengers.  Prior  to  landing,  he 
was  compelled,  by  virtue  of  a  law  of  Massa- 
chusetts which  is  set  forth  in  the  special  ver- 
diet  of  the  jury,  to  pay  the  sum  of  two  dollars 
for  each  passenger  to  the  city  of  Boston. 

At  the  October  Term,  1837,  nf  the  Court  of 
12  l4.ed. 


I  Common  Pleas,  Norris  brought  a  enit  against 
the  city  of  Boston,  to  recover  this  money,  and 
was  nonsuited.  Tlie  cause  was  carried  up  to 
the  Supreme  Judicial  Court,  where  it  was  tried 
in  November,  1842. 

The  jury  found  a  special  verdict  as  follows: 

"The  jury  find,  that  at  a  session  of  the  Leg- 
islature of  the  Commonwealth  of  Massachu- 
setts, holden  at  the  dtv  of  Boston,  on  the  20th 
of  April,  1837,  the  following  law  was  passed 
and  enacted,  to  wit,  'An  Act  relating  to  alien 
passengers.' 

"'Sec  1st.  When  any  vessel  shall  arrive  at 
any  port  or  harbor  within  this  State,  from  any 
port  or  place  without  the  same,  with  alien  pas- 
sengers on  board,  the  officer  or  officers  whom 
the  mayor  and  aldermen  of  the  city,  or  the 
selectmen  of  the  town,  where  it  is  proposed  to 
land  such  passengers,  are  hereby  authorized 
and  required  to  appoint,  shall  go  on  board 
such  vessels  and  examine  into  the  condition  of 
said  passengers. 

"'Sec.  2d.  If,  on  such  examination,  there 
shall  be  found  among  said  passengers  any  lu- 
natic, idiot,  maimed,  aged,  or  infirm  person, 
incompetent,  in  the  opinion  of  the  officer  so 
examining,  to  maintain  themselves,  or  who 
have  been  paupers  in  any  other  country,  no 
such  alien  passenger  shall  be  permitted  to  land 
until  the  master,  owner,  consignee,  or  agent  of 
such  vessel  shall  have  given  to  such  dty  or 
town  a  bond  in  the  sum  of  one  thousand  dol- 
lars, with  good  and  sufficient  security,  that  no 
such  lunatic  or  indigent  passenger  diall  become 
a  dty,  town,  or  State  charge  within  ten  years 
from  the  date  of  said  bond. 

"Sec.  3d.  No  alien  passenger,  [*2S6 
other  than  those  spoken  of  in  the  preceding 
section,  shall  be  permitted  to  land  until  the 
master,  owner,  condgnee,  or  agent  of  sudi 
vessel  shall  pay  to  the  regularly  appointed 
boarding  officer  the  sum  of  two  dollars  for 
each  passenger  so  landing;  and  the  money  so 
collected  sliall  be  paid  into  the  treasury  of  the 
city  or  town,  to  be  appropriated  as  the  city  or 
town  may  direct  for  the  support  of  foragn 
paupers. 

"^Sec.  4th.  The  officer  or  officers  required 
in  the  first  section  of  this  act  to  be  appointed 
by  the  mayor  and  aldermen,  or  the  sdeotmen, 
respectively,  shall,  from  time  to  time,  notify 
the  pilots  of  the  port  of  said  dty  or  town  of  the 
place  or  places  where  the  said  examination  is 
made,  and  the  said  pilots  shall  be  required  to 
anchor  all  such  vessels  at  the  place  so  appointed, 
and  require  said  vessels  there  to  remain  till 
such  examination  shall  be  made;  and  any  pilot 
who  shall  refuse  or  neglect  to  perform  the  duty 
imposed  upon  him  by  this  section,  or  who  shall 
through  negligence  or  design  permit  any  alien 
passengers  to  land  before  such  examination 
shall  be  had,  shall  forfeit  to  the  dty  or  town  a 
sum  not  less  than  fifty  nor  more  than  two 
thousand  dollars. 

"  'Sec  6th.  The  provisions  of  this  act  shall 
not  apply  to  any  vessel  coming  on  shore  in  dis- 
tress, or  to  any  alien  passengers  taken  from  any 
wreck  when  life  is  in  danger. 

"'Sec.  6th.  The  twenty-seventh  section  of 
the  forty-sixth  chapter  of  the  Revised  Stat- 
utes is  hereby  repealed,  and  the  twenty-eighth 
and  twenty -ninth  sections  of  the  said  chapter 
shall  rdate  to  the  provisions  of  this  act  in  tha 
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Mune  manner  u  they  now  relate  to  the  teetion  ment  a  writ  of  error  brought  the  eaae  ap  !• 

hereby  repealed.  this  court 

'"Seo.  7th.  This  act  shall  take  effect  from  The  ease  of  Smith  t.  Turner  was  argued  at 

and  after  the  passage  of  the  same,  April  20th,  December  Term,  1846,  by  Mr.  Webster  and  Mr. 

1837.'  D.  B.  Ogden  for  the  plaintiff  in  error,  and  by 

"And  the  Jury  further  find,  that  the  twenty-  Mr.  Willis  Hall  and  Mr.  John  Van  Burea  for 

eighth  and  twenty-ninth  sections,  above  referred  the  defendant  in  error;  at    December    Term, 

to,  are  in  the  words  following,  to  wit:  1847,  by  *the  same  counsel  upon  each  [*2S8 

'''Sec.  28th.  If  any  master  or  commanding  side;    and  at   December  Term,   1848,   by   Mr. 

officer  of  any  yessel  shall  land,  or  permit  to  be  John  Van  Buren^  for  the  defendant  in  error, 

landed,  any  alien  passengers,  contrary  to  th^  The  case  of  Norris  y.  The  City  of  Boston  was 

provisions  of  the  preceding  section,  the  master  argued  at  December  Term,  1846,  by  Mr.  Web- 

or  commanding  officer  of  such  vessel,  and  the  ster  and  Mr.  Choate  for  the  plaintiff  la  error, 

owner  or  consignee  thereof,  shall  forfeit  the  and  by  Mr.  Davis  for  the  defendant  in  error; 

sum  of  two  hundred  dollars  for  every  alien  at  December  Term,  1847,  by  Mr.  Choate  for  the 

passenger  so  landed;  provided  always,  that  the  plaintiff  in  error;  and  at  December  Term,  1848, 

provisions  aforesaid  snail  not  be  construed  to  by  Mr.  Webster  and  Mr.  J.  Prescott  Hall  for 

extend  to  seamen  sent  from  foreign  places  by  the  plaintiff  in  error,  and  by  Mr.  Davis  and  Mr. 

consuls  or  vice-consuls  of  the  United  States.  Ashmun  for  the  defendant  in  error. 

"  'Sec  29th.  If  any  master  or  oommanding  It  is  impossible  to  report  all  these  arguments, 

officer  of  any  vessel  shall  land  any  alien  pas-  If  it  were  done,  these  eases  alone  would  require 

senger  at  anjr  place  within  this  State  other  than  a  volume.    The  Reporter  selects  such  aketehea 

that  to  which  such  vessel  shall  be  destined,  of  the  arguments  as  have  been  kindly  furnished 

987*]     *with  intention  to  avoid  the  require-  to  him  by  the  counsel  themselves,  and  omits 

ments  aforesaid,  such  master  or  commanding  those  for  which  he  would  have  to  rdy  upon 

officer  shall  forfeit  the  sum  of  one  hundred  his  own  notes, 

dollars  for  every  alien  passenger  so  landed.'  The  arguments  reported  are  those  of  Mr.  D. 

"And  the  jury  further  find,  that  the  plain-  E.  Ogden  and  Mr.  J.  Prescott  Hall   for  the 

tiff  in  the  above  acton  is  an  inhabitant  of  St.  plaintiff  in  error,  and  Mr.  Davis,  and  Mr.  Willii 

Johns,  in  the  province  of  New  Brunswick  and  faall,  and  Mr.  Van  Buren,  for  the  defendant  is 

kingdom  of  Great  Britain;    that  he  arrived  in  error.    Mr.  Ogden  argued  the  New  Yorlc,  and 

the  port  of  Boston  on  or  about  the  twenty-  Mr.  J.  Prescott  Hall  the  Boston  case.    On  the 

sixth  day  of  June,  A.  D.  1837,  in  command  of  other  side,  the  New  York  case  was  argued  by 

a  certain  schooner  called  the  Union  Jack,  of  and  Mr.  Willis  Hall  and  Mr.  Van  Buren,  and  the 

belonginff  to  said  port  of  St.  Johns;   there  was  Boston  case  by  Mr.  Davis.    Although  the  argu- 

on  board  said  schooner  at  the  time  of  her  ar-  ments  are  placed  in  the  usual  order,  namely, 

rival  in  said  port  of  Boston,  nineteen  persons,  one  for  the  plaintiff  in  the  first  place,  then 

who  were  passengers  in  said  Union  Jack,  aliens  those  for  the  defendant  in  error,  and  then  a 

to  each  and  every  of  the  States  of  the  United  concluding  argument  for  the  plaintiff  in  error, 

States,  but  none  of  them  were  lunatics,  idiots,  yet  it  is  certain  that  some  of  these  counad 

maimed,  aged^  or  infirm.  never  heard  the  arguments  to  which,  from  this 

"That  prior  to  the  landing  of  said  passengers  collocation  they  might  be  supposed  to  reply, 

the  sum  of  two  dollars  for  each  and  every  pas-  arising  from  the  different  terms  at  wnich  the 

senger  was  demanded  of  the  plaintiff  by  Cal-  arguments  were  made.    The  Reporter  has  ob- 

vin  Bailey  in  the  name  of  the  city  of  Boston,  served  the  order  of  time  m  arranging  them  as 

and  said  sum,  amounting  to  thirty-eight  dollars,  he  has  done.     He  Imows  that  some  injustice 

was  paid  by  the  plaintiff  to  said  Bailey,  for  per-  is  done  to  the  counsel,  but  it  is  impossible  to 

mission  to  land  said  alien  passengers  in  said  avoid  it. 

Boston;    said  sum  being  paid  by  the  plaintiff  The  points  stated  upon  both  sidea  were  as 

under  a  protest  that  the  exacting  the  same  was  follows: 

illegal.  Norris  v.  City  of  Boston. 

"That  said  Calvin  Bail^  was  the  regularly  On  the  part  of  the  plaintiff  in  error  it  wlU  bs 

appointed  boarding  officer  for  said  city  of  Bos-  contended: 

ton,  chosen  by  the  City  Council  (consisting  of  i.  That'the  act  in  quesUon  is  a  KgulaUon  ef 

the  mayor  and  aldermen)  in  pursuance  of  said  commerce  of  the  strictest  and  most  important 

ac^entitled  'An  Act  relatfaig  to  alien  nassen-  ^^        ^^^  ^hat  Congress  possesses  the  exeluaive 

gerr;  that  as  such,  said  Bailey  demanded  and  «^    '  «#  «,«!,;««  uZ.\.  «  »«n.i.4Sr.n 

Seceived  said  sum  of  thirty-eight  dollars.  P^^  ""^  "^'^'^^  **"P,^  L  T  t  ,^  t>^    ,!»     a 

But  whether  upon  the"^  aforesaid  facts  the  ^f^"^  ^'T'^^l'  TLw  9i1    \\  pl  52?'   a 

defendant  did  promise,  the  jury  are  ignorant.  ^^\^^  ^'J^l'  oL  Ti^  'f  t     1o  Si'  f 

"If  the  coui^k  shall  be  of  opinion  that  the  ^^^  286;   2  Pet.  245;   9  Wheat  1;    12  meat 

aforesaid   facts  are   sufficient  to   susUin    the  ^^^'   Federalist,  No.  42;   3  Cow.  473;    1  Kent 

plaintiff's  claim,  then  the  jury  find  that  the  de-  ^^^  «d.;  2  Story's  Com.  on  Const  505  j    15  P«t 

fendant  did  promise,  in  manner  and  form  as  ^^^*   ^  ^*  H*  ^^^* 

the  plaintiff  hath  alleged,  and  assess  damages  2.  That  the  act  is  an  impost  or  duty  on  fan- 

in  the  sum  of  thirty-eight  dollars.  ports,  and  so  expressly  prohibited  by  the  Ooo- 

''But  if  the  court  are  of  opinion  that  the  stitution,  or  is  in  fraud  of  that  prohibition, 

aforesaid  facts  are  not  sufficient  to  sustain  the  *And  hereunder  will  be  cited  4  Met    [*28t 

plaintiff's  claim,  then  the  jury  find  that  the  de-  286;    12  Wheat.  436;    Dig.  lib.  1,  tit  8,  Ds 

fendant  did  not  promise  m  manner  and  form  liCg.  et  Senat  Cons,  sec  29,  3  Cow.  788;   14 

M  the  plaintiff  hath  alleged."  Pet.  670. 

*.^p*yD    this   snecj'a/    verdict   the   court   gave  3.  That  it  is  repugnant  to  the  actual  regula- 

Jodgment  for  iha  defendant  from  which  ^«^Ao*  Uona  aa^  VW^^Vl^  manifested  will  of  Con^rren. 


IMt 
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9  Wheat  210;  4  Met  295;  11  Pet  137;  12 
WbOftt446;  6  Wheat  22;  6  Pet  515;  15  Pet 
609;  14  Pet  576;  Laws  U.  S.  1799,  e.  128,  sec. 
46;  1  Story's  Laws,  612, 1819,  e.  170;  3  Stoiy's 
Laws,  1722,  Laws  of  Naturalization,  1802,  e; 
28;    1816,  e.  32;    1824,  e.  186. 

D.  Webster, 

R.  Choate, 
For  Plaintiff  in  error. 

Smith  V.  Turner. 

The  points  on  behalf  of  the  defendant  in 
error  were  thus  stated  hj  Mr.  Willis  Hall  and 
Mr.  Van  Biiren: 

L  This  case  involves  precisely  the  same  ques- 
tion that  was  submitted  to  this  oourt  in  the 
case  of  The  City  of  New  Yorlc  v.  Bfiln,  11 
Peters,  102,  which,  after  two  discussions,  was 
decided,  on  full  consideration,  in  favor  of  the 
State  power. 

II.  The  Constitution  of  the  United  States  is 
a  specific  grant  of  certain  enumerated  powers, 
maae  to  the  Union  by  existing  State  sovereign- 
ties, coupled  with  prohibitions  upon  the  States. 
If  a  given  power  is  not  granted  to  the  Union 
or  prohibited  to  the  States,  it  is  a  demonstra- 
tion that  it  belongs  to  the  States. 

III.  The  quarantine  laws  of  the  State  of  New 
Yorlc  have  been  sanctioned  and  adopted  by 
Congress,  and  frequently  adverted  to  by  this 
eouA  with  approbation. 

IV.  The  quarantine  charges  are  merely  a 
eommon  law  toll,  granted  by  the  State  to  the 
Board  of  Health  of  the  city  of  New  York,  in 
the  exercise  of  an  undoubted  right,  which  the 
State  has  never,  directly  or  indirectly,  given  up 
or  abandoned. 

V.  An  historical  examination  of  the  earlier 
laws  of  the  State  will  authorise  the  three  fol- 
lowing conclusions,  to  wit: 

1.  The  people  of  the  State  of  New  York  have 
acted  in  good  faith.  They  have  not,  under 
color  of  quarantine  or  health  laws,  attempted 
to  regulate  commerce.  They  have  had  no  ob- 
ject  in  view  but   protection   from   infectious 

2.  The  people  of  the  State  of  New  York, 
when  they  adopted  the  federal  Constitution, 
did  not  understand  it  as  depriving  them  of  this 
right  They  did  not  suppose  their  harbors  were 
to  be  taken  from  them,  but  only  that  they  were 
to  allow  the  Union  to  use  them  for  purposes  of 
war  and  commerce.  Had  they  understood  it 
as  now  claimed,  there  is  no  hazard  in  saying  it 
never  would  have  been  adopted. 

8.  The  eonstnietion  of  tne  federal  Constitu- 
990*]  tion  on  this  *point  contended  for  by  the 
defendant  in  error  is  contemporaneous  with  its 
formation,  and  has  been  continued  without  ob- 
joetion  for  half  a  century. 

The  rule  in  Stewart's  case  therefore  applies, 
'Hhat  a  contemporary  exposition  of  the  Consti- 
tution of  the  United  States,  adopted  in  prac- 
tice, and  acquiesced  in  for  a  number  of  vears, 
fixes  the  meaning  of  it,  and  the  oourt  will  not 
eontrol  it* 

VI.  If  the  law  in  question  is  deemed  to  be  in 
the  nature  of  an  inspection  law,  it  lavs  no  'Mu- 
ty  on  imports  or  exports,"  and  thereiore  oomes 
not  within  the  prohibitions  or  provisions  of  the 
tenth  section  of  the  first  article,  or  in  any  man- 
ner within  the  cognizance  of  the  federal  Con- 
stitution. 

asii.6d. 


But  if,  on  the  other  hand,  the  aourt  think 
the  tenth  section  applicable  to  this  law.  then 
the  section  itself  prescribes  the  only  redress. 

VI L  It  is  not  a  regulation  of  commerce,  be- 
cause not  so  intended  in  fact  nor  by  presump- 
tion of  law;  all  the  physical  instruments  Of 
agents  on  which  a  regulation  of  commerce  can 
act  are  merely  means,  and  as  such  common  to 
the  States,  unless  expressly  prohibited  to  them. 

VIII.  It  is  not  ''an  impost  or  dutv  upon 
imports,"  because  passengers  voluntarily  im- 
migrating into  the  country  bv  sea  or  land  can 
in  no  sense  be  called  "imports." 

IX.  The  law  in  question,  so  far  from  being 
an  infringement  of  federal  power,  is  exclusively 
within  the  State  power.  The  end  is  the  health 
of  the  dtv  of  New  York,  and  of  those  who  en- 
ter it,  which  is  an  object  not  committed  to 
Congress.  The  means,  a  tax  upon  passengers 
equally  removed  from  federal  jurisdiction. 

Mr.  D.  B.  Ogden,  for  the  plaintiff  in  error: 

This  is  a  second  argument  m  this  ease,  whieh 
has  been  ordered  by  the  court,  it  must  be  pre- 
sumed, in  consequence  of  a  difference  of  opin- 
ion upon  the  case  among  the  members  of  Uie 
court  by  whom  the  former  argument  was 
heard. 

This  admonishes  me,  that,  however  confi- 
dent I  mav  heretofore  have  felt  that  the  judg- 
ment of  the  Court  for  the  Correction  of  Er- 
rors in  New  York  ou^ht  to  be  reversed,  there 
must  be  great  and  serious  doubts  upon  the  sub- 
ject. I  therefore  enter  upon  this  second  argu- 
ment with  a  confidence  certainly  much  les- 
sened, but  with  a  hope  of  success  by  no  means 
extinguished. 

By  the  Constitution  of  the  United  States,  the 
people  of  the  United  States  have  vested  cer- 
tain powers  in  Congress,  and  the  people  of  the 
several  States  have  vested  in  their  respective 
State  Legislatures  other  powers. 

«It  U  to  be  expected,  that,  in  this  [*9tl 
complex  system,  composed  of  two  governments^ 
difficulties  will  arise  as  to  the  true  line  of  dia- 
tinction  between  the  powers  of  the  one  gov- 
ernment and  the  other. 

To  ascertain  and  point  out  with  precision 
where  that  line  is,  and  to  say,  both  to  the 
general  and  to  the  State  governments,  thus 
far  shalt  thou  go  and  no  farther,  is  the  hi^ 
and  exalted  duty  of  this  honorable  oourt.  It 
is  a  duty  imposed  upon  it  by  the  people  of  the 
United  States,  who  have  declared  in  their 
Constitution  tiiat  the  judicial  power  of  the 
government  shall  extend  to  all  cases  in  law  or 
equity  arising  under  the  Constitution.  No 
court  ever  held  so  exalted  a  station.  It  repre- 
sents the  sovereignty  of  the  people  of  a  great 
nation.  Its  decrees  are  the  decrees  of  the  peo- 
ple, and  it  is  intended  to  secure  to  the  people 
the  benfits  of  their  Constitution  by  keeping 
within  their  proper  constitutional  bounds  aU 
the  other  departments  of  both  the  general  an4 
State  governments. 

You  are  now  called  upon  by  the  plaintiff  in 
error  in  this  case  to  examine  and  decide  upon 
the  constitutionality  and  validity  of  a  law 
passed  by  one  of  the  State  Legislatures.  I 
feel  and  acknowledge,  not  only  the  importance, 
but  the  great  delicacy,  of  the  question  before 
me. 

I  know,  to  use  the  language  of  the  late  Chief 
Justice  in  the  great  case  of  Fletcher  ▼•  Peck, 
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that  ^hiM  oomi  will  not  declare  «  law  of  a 
State  to  be  unoonstitutional,  unless  the  opposi- 
tion between  tiie  Constitution  and  the  law  be 
clear  and  plain."  The  duty  of  deciding  upon 
Uie  constitutionaHtj  of  this  law,  jou  must  per- 
form.  You  will  decide  it  cautiously,  not  rash- 
ly— ^with  great  care  and  deliberation,  but  at 
the  same  time  with  that  fearlessness  which  the 
people  of  the  United  States,  and  my  clients, 
who  consider  their  constitutional  rights  vio- 
lated by  this  law,  have  a  right  to  expect  at 
your  luuids. 

Before  I  proceed  to  the  ar^ment  of  the 
ptrticular  points  which  arise  in  this  case,  I 
hope  I  may  be  pardoned  in  making  one  or  two 
preliminary  remarks.  They  are  made  with 
perfect  respect  for  the  ooiui,  and  for  every 
member  of  it;  and  they  are  made  because,  in 
my  humble  opinion,  they  ought  never  to  be 
lost  sight  of  by  the  oourt  when  considering  a 
oonstitutional  question. 

In  all  our  courts  the  judges  are  bound  to 
decide  according  to  the  law  of  the  land;  not 
according  to  what  thev  think  the  law  ought  to 
be,  but  according  to  the  manner  in  which  they 
find  it  settled  by  adjudged  cases.  The  judges 
are  bound  by  the  most  solemn  obligations  to 
decide  according  to  the  law  as  the^  find  it. 
In  cases  where,  perhaps,  it  was  originally  a 
question  of  great  doubt  what  the  law  was,  but 
S92*]  it  has  now  been  rendered  *eertain  by 
a  variety  of  judicial  decisions,  no  Judge  would, 
in  ordinary  cases,  although  he  might  think 
Uie  law  should  have  been  settled  otherwise, 
feel  himself  at  liberty  to  decide  contrary  to  a 
series  of  adjudged  cases  upon  the  subject,  but 
would  feel  himself  bound  to  yield  his  opinion 
to  the  authority  of  such  cases. 

This  court  have  always,  in  ordinary  eases  be- 
tween man  and  man,  adhered  to  this  rule. 

If  this  were  not  so,  it  will  at  once  be  per- 
ceived that  the  law  would  remain  forever  un- 
settled, which  would  be  one  of  the  greatest 
misfortunes  in  a  community  like  ours,  who  are 
governed  by  fixed  laws,  and  not  by  the  whims 
and  caprices  of  judges,  or  of  any  other  set  of 
men.  Lord  Mansfield,  in  delivering  one  of 
his  opinions,  said  that  it  was  not  so  much  mat- 
ter what  the  law  in  the  case  was,  as  that  it 
should  be  settled  and  known. 

Now  if,  in  questions  originally  doubtful, 
the  good  of  the  community  requires  that  they 
shomd  be  considered  as  settled  by  adjudged 
oases,  and  what  was  doubtful  before  should 
be  oonsidered  so  no  longer,  I  ask  the  court 
whether  adjudged  cases  upon  joints  of  doubt- 
ful construction  of  the  Constitution  are  not 
peculiarly  within  the  good  sense  and  principle 
of  the  rule.  If,  in  ordinary  ouestions,  it  is  the 
interest  of  the  public  that  there  should  be  an 
end  of  litigation  as  to  what  the  law  is,  is  it 
not  emphatically  the  interest  of  the  public 
that  their  great  or^nic  law  should  be  fixed 
and  settled? — ^that,  in  points  upon  which  the 
eonstruction  of  the  Constitution  is  doubtful 
(and  it  could  only  be  when  that  construction 
is  doubtful  that  the  case  could  come  before 
this  court),  ^e  construction  given  by  ad- 
judged cases  should  be  adhered  toT 

If  in  ordinary  eases  between  man  and  man 

it  is  important  that  the  law  should  be  settled, 

it  aeema  to  me  that  it  is  infinitely  more  im- 

portMDt  to  the  pommimitj  that  the  oonstruc- 

700 


tion  of  the  Constitution  should  bt  nettled.  It 
is  all-important  to  every  citizen  of  the  United 
States  that  he  should  know  wha^.  his  constitu- 
tional rights  and  duties  are.  This,  in  many 
cases,  can  only  be  learned  by  the  decisions 
of  this  court.  And  if  those  decisioiis  are  to 
be  changed  with  every  change  of  judges,  what 
are  our  constitutional  rights  worth?  To-day 
they  are  one  thing,  to-morrow  another. 

Instead  of  being  fixed  and  stable,  tliey  change 
with  the   opinions  of   every   new   judge,    they 
become  unstable  as  the  wind,  and  our  boasted 
constitutional  rights  may  be  said  no  longer  to 
depend  noon  law,  but  we  hold  them  according 
to  the  whims  and  caprice  of  the  judges  who 
may  happen  to  be  on  the  bench  of  this  court. 
*I  i^ress  this  point  no  further.    I  re-  [*29. 
peat  it,  the  observations  which  I  have  mad 
upon  it  are  submitted  most  respectfully  to  th 
court.    I  hope  I  have  not  pressed  them  in  at 
offensive  manner.    I  certainly  mean  not  to  dr 
so.    I  feel  their  importance  to  my  clients  and 
to  the  people  at  large,  and  I  hope  the  oourt 
will  excuse  any  undue  earnestness  in  my  man- 
ner. 

My  elients  feel  that  their  constitutional 
rights,  as  settled  by  former  adjudications  of 
this  court,  have  been  violated  by  the  law  of 
New  York,  and  they  claim  the  benefit  of  the 
construction  of  the  Constitution  as  settled  by 
those  former  adjudications. 

There  is  one  other  point  to  which  I  wish  to 
call  the  attention  of  the  court  prior  to  entering 
upon  the  argument  of  the  case.  The  rights  w 
the  State  governments  were  urged  with  great 
vehemence  by  the  counsel  for  the  defendant  in 
error  upon  the  former  argument.  And  in  evenr 
argument  which  I  have  ever  heard  in  this 
oourt,  in  which  the  validity  of  State  laws  came 
in  question,  the  same  argument  has  been  urged, 
and  pressed  with  e^ual  vehemence.  I  ^ve 
views  upon  this  subject  which  I  wish  briefly 
to  submit  to  the  consideration  of  the  court. 

We  talk  a  great  deal  of  the  sovereignty  of 
the  United  States  and  of  the  sovereignty  of  the 
several  States.  I  hold  that  the  only  sovereign- 
ty in  this  country  is  in  the  people.  From 
them,  humanly  speaking,  proceed  all  the  powers 
possessed  by  those  who  govern  them.  I  know 
and  acknowledge  no  other  sovereign  than  the 
people.  Whatever  powers  the  general  govern- 
ment possess  are  given  to  them  by  the  peopla 
Whatever  powers  the  State  government  pos- 
sess are  given  bv  the  people  in  the  several 
States.  The  whole  sovereignty  of  the  country 
being  in  the  people,  they  have  the  right  to  par- 
cel it  out,  and  to  place  it  in  the  hands  of  such 
agents  as  they*,  in  their  wisdom,  think  proper 
The  people  of  the  United  States,  and  the  peo- 
ple of  every  State  in  the  Union,  having-  by 
their  conventions,  adopted  the  Constitution  of 
the  United  States,  and  thus  become  parties  to 
it,  have  given  and  vested  certain  powers  in  the 
government  of  the  United  States;  and  in  the 
strongest  terms  have  declared  that  all  those 
powers  are  to  be  exercised  independent  of  all 
authority  of  the  local  State  governments,  be- 
cause they  have  made  it  incumbent  upon  the 
members  of  the  several  State  Legislatures  to 
take  an  oath  to  support  Uiis  Constitution,  thm 
making  the  government  of  the  United  States, 
and  intending  to  make  it,  supreme  so  far  as  the 
powers  vesical  in  it  are  granted  by  the  pe^iple. 
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I  apprehend,  therefore^  that  the  questtons 
294*]  arising  under  this  ^Constitution  are, 
and  must  be,  decided  l^  the  Constitution  itself, 
without  reference  to  State  rights  or  to  State 
legislation,  or  to  State  constitutions.  This  Con- 
atitution,  as  far  as  it  goes,  is  paramount  to 
them  all 

This  Constitution  is  a  most  solemn  instru- 
ment, to  which  all  the  people  of  the  United 
States  are  parties.  In  construing  it,  we  must 
look  at  its  words  Where  they  are  plain,  and 
their  meaning  certain,  there  can  be  no  doubt 
that  in  construing  it  we  must  give  the  words 
their  full  effect  The  sreat  object  is  to  find 
out  and  ascertain  the  intent  and  meaning  of 
the  people  in  adopting  the  Constitution,  and 
where  tne  words  express  that  meaning  clearlj. 
there  can  be  no  room  for  cavil  or  doubt. 

Where  the  words  used  are  such  as  maj  bear 
two  constructions,  and  it  is  a  matter  of  doubt 
what  construction  they  ought  to  receive,  then 
w€  must  resort  to  other  means  of  eonstruing  it. 
We  must  examine,  first,  the  reasons  and  objects 
for  which  the  Constitution  was  formed  and 
adopted,  and  talce  care  that  in  ffiving  a  con- 
struction to  it  we  do  not  thwart  uie  object  and 
intention  of  those  who  framed  and  adopted  it. 

In  order  to  assist  us  in  ascertaining  what 
was  the  intention  of  any  particular  clause  of 
the  Constitution,  we  may  refer  to  the  proceed- 
ings of  the  convention  by  whom  it  was  formed, 
and  we  may  there  discover  what  was  their  in- 
tention when  they  inserted  the  clause  under 
consideration.  And  we  mav  refer  to  early  and 
contemporaneous  constructions  given  to  it  by 
those  who  were  called  upon  to  act  under  it, 
because  the  persons  who  lived  and  acted  at  the 
time  the  Constitution  was  formed  are  more 
likely  to  know  what  was  its  intention  than  we 
are  at  this  day;  and  it  is  upon  this  principle 
that  oontemporaneous  constructions  of  any  law 
are  always  resorted  to,  and  deemed  of  great 
weight. 

There  is  one  other  observation  upon  this 
point  which  I  deem  worthy  of  consideration 
upon  this  subject  of  State  rights.  The  argu- 
ment resorted  to  upon  the  other  side  is,  and 
Sklways  has  been,  that  the  State  governments 
were  in  existence  anterior  to  the  formation  of 
the  federal  government,  that  the  State  gov- 
ernments were  perfectly  free  and  independent 
ffovemmenta,  and  that  the  Constitution  of  the 
United  States  is  one  of  limited  powers,  and 
that  all  the  powers  not  expressly  given  to  it, 
and  not  expressly  taken  away  from  the  State 
ffovemments,  remain  in  the  State  governments. 
Let  us  examine  this  argument  a  little. 

It  is  true  that,  when  the  government  of  the 
United  States  was  first  organized  under  the 
Constitution,  there  were  existing  in  the  Union 
thirteen  separate  independent  States,  all  hav- 
ing constitutions  formed  and  established,  or  rec- 
295*]  ognized,  by  the  people.  *These  gov- 
<mments  were  organized  by  the  people  in  tha 
several  States  with  such  powers  as  the  people 
chose  to  give  them,  but  with  no  other  powers. 
When  the  national  government  was  formed, 
the  powers  of  the  State  governments  were,  to  a 
certain  extent,  taken  away,  and  vested  in  the 
national  government. 

Since  the  establishment  of  the  present  gov- 
ernment of  the  United  States,  the  people,  in 
many  of  the  States,  have  done  away  with  their 
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fold  constitutions,  and  adopted  new  ones.  This 
is  the  case  in  Massachusetts,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Maryland* 
and  Virginia.  Whether  it  be  so  in  anv  other ' 
of  the  old  States  I  am  not  sure.  In  Maine  and 
Vermont  in  the  east,  and  in  all  the  new  States 
in  the  west  and  southwest,  the  State  govern* 
ments  came  into  existence  subsequent  to  the 
formation  of  the  Constitution  of  t^e  United 
States.  And  it  is  worthy  of  remark,  that,  in 
every  one  of  these  new  constitutions,  without, 
as  I  believe,  a  single  exception,  there  is  a  pro> 
vision  that  the  members  of  the  State  Legisla- 
tures and  the  judicial  and  executive  officers 
shall  take  an  oath  to  support  the  Constitution 
of  the  United  SUtes. 

What  is  the  meaning  and  effect  of  this  pro- 
vision T  Does  it  not  amount  to  a  declaration  by 
the  people  to  the  bodies  constituted  by  the  Ccm* 
stitution — ^Remember,  while  we  have  given  yon 
certain  powers,  we  apprise  you  that  we  have 
already  given  powers  to  the  general  ^em* 
ment,  and  you  hold  the  powers  now  given  to 
you  upon  condition  that  you  support  uie  Con- 
stitution of  the  United  States,  and  you  shall 
take  an  oath  to  do  so,  before  you  shall  exercise 
any  of  the  powers  with  which  we  have  in- 
trusted youT  This  amounts  to  an  acknowledg- 
ment of  the  supremacy  of  the  government  of  the 
United  States,  and  of  the  Constitution  of  the 
United  States,  so  far  as,  W  a  fair  oonstruo- 
tion  of  it,  it  goes.  And  what  that  oonstruo> 
tion  is,  this  court  are  to  decide.  And,  in  my 
view  of  the  Constitution,  it  is  idle  to  talk  oi 
an  invasion  of  State  rights  as  a  reason  for  not 
giving  a  fair  and  just  construction  to  it. 

The  very  thing  the  people  intended  when  they 
adopted  the  Constitution  of  the  United  States 
was,  that  it  should  be  the  supreme  law  of  the 
land,  and  that  this  court  should  have  the  pow- 
er of  construing  it  in  all  doubtful  cases. 

One  of  the  wisest  things  ever  said  by  Mr. 
Madison  will  be  found  in  his  account  of  the 
proceedings  of  the  convention  who  formed  the 
Constitution,  at  page  923,  VoL  II.,  of  the  Mad- 
ison Papers,  where  he  says,  'TThere  was  lest 
danger  of  encroachment  from  the  general  gov- 
ernment than  from  the  State  governments,  and 
that  the  mischiefs  from  encroachments  would 
be  less  fatal  if  made  by  the  former  than  if  made 
by  the  latter."  And  in  page  ''924  he  [*a9« 
says,  "Guards  were  more  necessary  against  en- 
croachments of  the  State  governments  on  the 
general  government,  than  of  the  latter  on  the 
former." 

Having  made  these  preliminary  observations, 
which  I  think  the  case  called  for,  and  which  I 
hope  the  court  will  not  think  out  of  place, 
I  propose  now  to  argue  the  case  presented 
to  the  court  by  this  record  for  its  consideration. 
I  shall  confine  my  remarks  entirely  to  the  case 
from  New  York.  I  have  purposely  kept  my- 
self in  total  ignorance  as  to  the  facts  and 
points  in  the  £)ston  case.  I  have  no  concern 
m  that  case,  and  kept  myself,  therefore,  igno- 
rant upon  the  subject  of  it,  lest  in  the  course  of 
my  argument  I  might  be  led  to  say  something 
in  relation  to  a  case  with  which  I  have  no 
business  to  interiere. 

Before  entering  upon  tha  argument,  It  is 
necessaiT  that  the  court  should  distinctly  un^ 
derstand  the  points  in  controversy  between  ns. 

The  action  in  the  State  oourt^  the  Judgment 
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in  which  this  court  are  now  asked  to  review, 
was  an  action  of  debt  brought  by  the  plain- 
tiff, the  health  officer  of  the  citv  of  New  York* 
against  the  defendant  below,  in  order  to  re- 
cover the  sum  of  one  dollar  for  each  steerage 
passenger  brought  by  the  defendant,  the  mas- 
ter of  a  British  ship,  which  arrived  in  New 
York  with  two  hundred  and  ninety-five  steer- 
age passengers,  brought  on  board  the  said  ship 
from  Liverpool,  in  England,  to  the  port  of  New 
York.  The  plaintiflf  below  claimed  to  be  en- 
titled to  recover  this  amount  from  the  defend- 
ant upon  the  ground  that  he  was  entitled  to  re- 
cover it  under  and  bv  virtue  of  an  act  of  the 
Lemslature  of  the  State  of  New  York. 

To  this  declaration  the  defendant  filed  a  de- 
murrer, alleging  as  a  cause  of  demurrer  that 
the  statute  of  New  York  under  which  the 
plaintiff  made  his  claim  was  void,  it  havinff 
oeen  passed  in  violation  of  the  CSonstitution  of 
the  United  States. 

The  plaintiff  joined  in  demurrer,  and  the  only 
ouestion  therefore  raised  by  the  pleadings  was 
toe  validity  of  the  statute  of  New  York  on 
which  the  action  was  founded. 

The  action  was  commenced  in  the  Supreme 
Court  of  the  State.  Upon  the  argument  of  the 
demurrer,  the  court  sustained  the  validity  of 
the  law,  and  gave  judgment  for  the  plaintiff, 
llie  defendant  below  brought  his  writ  of  er- 
ror, and  carried  the  case  up  to  the  Court  for 
the  Correction  of  Errors  in  New  York,  the 
highest  court  in  that  State.  The  Court  of 
Errors  affirmed  the  judgment  of  the  Supreme 
Court,  and  the  case  is  now  brought  bv  writ 
of  error  to  this  court,  under  the  provisions  of 
the  Judiciary  Act  of  1789. 

The  single  question,  therefore,  presented  to 
the  court  by  tnis  record  is,  whether  the  stat- 
297*]  ute  of  the  Legislature  of  New  York  *upon 
which  the  act  is  founded  is  an  unconstitutional 
and  invalid  law,  or  whether  it  is  a  constitu- 
tional and  valid  law. 

In  order  to  decide  this  question,  we  must  first 
understand  what  the  law  is.  It  will  be  found 
in  the  first  volume  of  the  Revised  Statutes,  2d 
ad.,  p.  436. 

"Sec.  7.  The  health  commissioner  shall  de- 
mand and  be  entitled  to  receive,  and  in  case  of 
neglect  or  refusal  to  pay  shall  sue  for  and  re- 
cover, in  his  name  of  office,  the  following  sums 
from  the  master  of  every  vessel  that  slutU  ar- 
rive in  the  port  of  New  York,  viz.: 

"1.  From  the  master  of  every  vessel  from  a 
foreign  port,  for  himself  and  each  cabin  pas- 
senger, one  dollar  and  fifty  cents;  for  each 
steerage  passenger,  mate,  sailor,  or  mariner, 
one  dollar. 

"2.  From  the  master  of  each  coasting  vessel, 
for  each  person  on  board,  twenty- five  cents; 
but  no  coasting  vessel  from  the  States  of  New 
Jersev,  Connecticut,  and  Rhode  Island  shall 
pay  for  more  than  one  voyage  in  each  month, 
coniputing  from  the  first  voyage  in  each  year. 

"Sec.  8.  The  moneys  so  received  shall  be  de- 
nominated hospital  moneys,  and  shall  be  appro- 
Sriated  to  the  use  of  the  marine  hospital,  de- 
ucting  a  commission  of  two  and  one-half  per 
oent.  for  collection. 

"Sec  9.  Each  master  paying  hospital  moneys 
shall  be  entitled  to  demand  and  recover  from 
each  person  for  whom  they  shall  be  paid  the 
sum  paid  on  his  acoounk 
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"See.  10.  Every  master  of  a  coasting  vessel 
shall  pay  to  the  health  commissioner,  at  liia  of- 
fice, in  the  city  of  New  York,  within  twenty- 
four  hours  after  the  arrival  of  his  vessel  in  the 
port,  such  hospital  moneys  as  shall  then  be  de- 
mandable  from  him;  and  everv  master,  for  each 
omission  of  such  duty,  shall  forfeit  the  sum  of 
one  hundred  dollars. 

Bv  the  thirteenth  section  it  is  made  the  duty 
of  the  commissioners  of  health  to  account  ap- 
nually  to  the  Comptroller  of  the  State  for  all 
moneys  received  for  the  use  of  the  marine  hos- 
pital; and  if  such  moneys  shall,  in  any  one 
year,  exceed  the  sum  necessary  to  defray  the 
expenses  of  their  trust,  including  their  own  sal- 
aries, and  exclusive  of  such  expenses  aa  are  to 
be  borne  and  paid  as  part  of  the  continsent 
charges  of  the  city  of  New  York,  they  shall 
pay  over  the  surplus  to  the  treasurer  of  the  So- 
ciety for  the  Reformation  of  Juvenile  Delin- 
quents in  the  city  of  New  York,  for  the  use  of 
tne  said  society. 

It  is  bv  a  subsequent  section  declared,  that 
there  shall  be  paid  to  the  Society  for  the  Refor- 
mation of  Juvenile  Delinquents  the  sum  of 
eieht   thousand  dollars. 

By  referring  to  the  same  book,  1  Revised 
Statutes,  2d  ed.  417,  it  will  be  found  that  the 
board  of  health  in  the  city  of  *New  [*2»S 
York  consists,  besides  the  mayor  of  the  city, 
of  the  health  officer,  the  resident  physician, 
and  the  health  commissioner. 

The  health  officer  is  to  reside  at  the  quaran- 
tine ffround,  to  board  and  examine  any  vessd 
arrivinff,  etc.,  and  to  have  the  charge  of  the  hos- 
pital at  the  quarantine  ground. 

The  resident  physician  and  the  health  com- 
missioner are  to  reside  in  the  city,  and  shall 
meet  daily  at  the  office  of  the  board  of  health 
in  the  city  during  certain  portions  of  the  vear. 
And  they  are  to  receive  an  annual  salary  of  one 
thousand  dollars  each,  to  be  paid  out  of  the 
moneys  appropriated  for  the  use  of  the  marine 
hospital. 

In  page  425,  section  43,  all  passenoers  placed 
under  quarantine,  who  shall  be  unable  to  main- 
tain themselves,  shall  be  provided  for  by  the 
master  of  the  vessel  in  which  they  shall  have 
arrived. 

These  laws,  then,  impose  a  tax  upon  all  pas- 
sengers arrivinff  at  tne  port  of  New  York. 
Have  the  Legislature  of  New  York  the  consti- 
tutional power  to  impose  such  a  tax?  It  is  s 
tax,  not  only  upon  foreign  passengers,  hut  s 
tax  upon  every  citizen  of  the  United  States  ar- 
riving coastwise  at  that  port.  But  we  have  in 
this  case  to  deal  only  with  that  part  of  the 
act  imposing  a  tax  upon  foreigners  arriving  is 
a  foreign  ship  from  a  foreign  port. 

The  principal  ground  upon  which  the  valid- 
ity of  the  law  is  attempted  to  be  supported  It, 
that  it  is  a  part  of  the  quarantine  system 
which  it  is  essential  for  the  safety  and  health 
of  the  city  of  New  York  that  the  Legislature  of 
that  State  should  have  the  power  of  establish- 
ing, which  power  they  never  intended  to  part 
with  when  they  adopted  the  Constitution  of  the 
United  SUtes. 

Let  us  stop  here  and  examine  into  the 
strength  of  this  argument,  which  is  the  very 
comer  stone  upon  which  the  whole  fnbrie  of 
this  statute  is  attempted  to  be  reared  and 
sustained. 

Howard  I. 
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That  erery  community  has  a  right  to  provide 
for  its  own  safety  is  readily  admitted.  8alus 
populi  eftt  suprema  lex,  is  a  maxim  always  true 
in  all  nations,  and  is  acted  upon  by  all  civilized, 
as  well  as  all  uncivilized,  nations.  I  admit  it 
in  its  fullest  force.  The  quarantine  laws  of  New 
York  are  upon  this  principle  to  be  justified  and 
maintained. 

A  brief  reference  to  a  part  of  their  history 
may  not  be  without  its  use  in  this  case. 

The  Constitution  having  given  to  Congress 
power  to  regulate  the  commerce  of  the  country 
with  foreign  nations  and  between  the  several 
States,  under  that  power  Congress  have  passed 
laws  in  relation  to  ships  and  vessels  of  the 
United  States,  as  the  means  by  which  commerce 
209*]  is  carried  on,  and  ^therefore  within 
their  power  as  having  the  power  to  regulate 
commerce;  and  these  regulations  have  made  it 
incumbent  on  vessels  arriving  at  the  different 
ports  of  the  United  States  to  make  entries  at 
the  custom-house  within  a  given  time,  with  a 
manifest  of  their  cargoes,  etc.,  and  make  pro- 
vision that  the  cargoes  shall  be  entered  by  the 
importers  within  a  given  time. 

It  was  found  that  some  of  the  provisions  of 
the  quarantine  laws  of  New  York  interfered 
with  these  provisions  of  the  court  of  the  United 
States.  These  laws  compel  vessels  to  come  to 
anchor  at  the  quarantine  ground,  in  certain 
cases  to  land  their  cargoes  there,  and  contain 
several  other  provisions  of  this  kind.  It  was 
stated  by  one  of  the  learned  counsel,  that  a 
correspondence  upon  the  subject  of  these  laws, 
after  repeated  visitations  of  the  yellow  fever, 
took  place  between  John  Jay,  the  then  gov- 
ernor of  New  York,  and  the  President  of  the 
United  States,  upon  the  subject  of  these  laws, 
which  correspondence  produced  the  act  of  Con- 
gress to  which  I  shall  presently  draw  the  at- 
tention of  the  court. 

It  is  certainly  not  necessary  for  me  to  say 
that  John  Jay  was,  not  only  one  of  the  purest 
and  best  men  this  country  has  produced,  but 
one  of  the  best  lawyers  in  the  country,  well  ac- 
quainted with  the  Constitution,  and  familiar 
with  all  its  provisions.  He,  together  with  Mr. 
Aladison  and  General  Hamilton,  wrote  the 
Federalist,  a  book  well  known  to  this  court, 
and  he  was  the  first  Chief  Justice  of  this  court. 

Now,  from  the  statement  of  the  counsel,  Mr. 
Jay  was  so  strongly  convinced  that  the  exclu- 
iive  power  of  regulating  commerce  was  vested 
in  Congress,  that  he  believed  that  several  of  the 
provisions  of  the  quarantine  law  interfered 
with  the  power  of  Congress,  and  that,  although 
it  was  deemed  by  him  and  the  Legislature  of  Uie 
State  that  those  provisions  were  essential  parts 
of  the  quarantine  laws,  yet,  in  order  to  give 
them  validity,  an  act  of  Congress  was  necessary. 
Hence  his  correspondence  with  the  President, 
and  hence  the  act  of  Congress  to  which  I  will 
now  draw  your  attention. 

It  will  be  recollected  as  an  historical  fact 
that  in  the  spring  of  1794,  Mr.  Jay  was  sent  aa 
minister  to  £ngland,  for  the  purpose  of  endeav- 
oring to  make  an  amicable  settlement  of  our 
differences  with  England,  which  then  threatened 
an  immediate  war  between  the  two  countries. 
Mr.  Jay's  treaty  was  made  in  November,  1794; 
be  returned  to  the  United  States  in  the  spring 
of  1705.  and  was  elected  Governor  of  New  York 
during  his  absence^ 
IS  Ij.  ccL 


The  yellow  fever  had  first  made  its  appear- 
ance, and  raged  with  great  vio]enc«^,  in  Phila- 
delphia, in  1793.  In  1795,  in  the  *sum-  [*300 
,  mer,  it  broke  out  in  New  York,  and  raged  there 
with  considerable  violence.  It  was  no  doubt 
immediately  after  this  fever  had  subsided,  that 
the  attention  of  the  Grovemor  and  Legislature 
of  New  York  was  called  to  the  quarantine  laws, 
and  thus,  no  doubt,  the  correspondence  of  which 
the  counsel  has  spoken,  took  place  between 
Governor  Jay  and  the  President.  And  we  find 
in  1  Story's  Laws  of  the  U.  S.  432,  an  act 
passed  on  May  27th,  1796,  entitled  "An  Act 
relative  to  quarantine,"  which  authorizes  the 
President  to  direct  the  revenue  officers,  and  the 
officers  commanding  forts  and  revenue  cutters,  to 
aid  in  the  execution  of  the  quarantine  and 
health  laws  of  the  States,  in  such  manner  as 
may  appear  to  him  necessary.  This  was  a  short 
law  consisting  of  one  short  sentence,  in  sub- 
stance as  I  have  stated  it. 

In  February,  1799 — in  less  than  three  years 
afterwards,  and  after  the  yellow  fever  had  again 
made  its  appearance  and  raged  with  great  vio- 
lence in  New  York  in  1798 — Congress  passed 
another  law  on  the  subject  (Ibid.  504),  which 
declares  that  *'the  quarantines  and  other  re- 
straints which  shall  be  required  and  established 
by  the  health  laws  of  any  State,  or  pursuant 
thereto,  respecting  any  vessels  arriving  in  or 
bound  to  any  port  or  district  thereof,  whether 
from  a  foreign  port  or  place  or  from  another 
district  in  the  IJnited  States,  shall  be  duly  ob- 
served by  the  collectors  and  all  other  officers  of 
the  revenue  of  the  United  States. 

"And  the  Secretary  of  the  Treasury  is  author- 
ized, in  respect  to  vessels  which  shall  be  subject 
to  quarantine,  to  prolong  the  terms  limited  for 
the  entry  of  the  same,  and  the  report  and  dntry 
of  their  cargoes,  and  to  vary  or  dispense  with 
any  other  regulations  applicable  to  such  re- 
ports. 

"Provided,  that  nothing  herein  shall  enable 
any  State  to  collect  a  duty  of  tonnage  or  import 
without  the  consent  of  Congress." 

The  other  sections  of  the  act  relate  to  the 
manner  in  which  cargoes  are  to  be  landed,  etc. 

Now,  this  law  shows  that  notwithstanding 
the  great  principle  that  every  community  has  a 
right  to  provide  for  the  safety  of  its  people,  by 
preventing  the  introduction  of  contagious  and 
infectious  diseases,  yet,  in  the  opinion  both  of 
Governor  Jay  and  of  Congress,  so  exclusive  is 
the  power  of  Congress  to  regulate  commerce, 
that  its  aid  and  consent  are  necessary  in  order 
to  give  validity  to  the  quarantine  laws  of  the 
different  States.  And  so  cautious  were  Con- 
gress in  giving  their  aid  and  consent,  that  they 
made  an  express  condition  in  the  proviso," that 
nothing  herein  shall  enable  any  State  to  collect 
a  duty  of  tonnage  or  import  without  the  con- 
sent of  Congress.'' 

*And  if  I  shall  hereafter  succeed  in  [*801 
proving  that  this  tax  upon  passengers  is  an  im- 
port duty,  then  it  is  not  only  prohibited  by  the 
Constitution,  but  b^  this  act  oi  Congress. 

Having  given  this  brief  history  of  the  intro- 
duction of  the  system  of  quarantine,  I  shall  now 
proceed  to  inquire  whether  the  law,  the  validi- 
ty of  which  is  now  called  in  question,  is  a 
quarantine  law. 

I  would  here,  however,  premise,  that  in  this 
argument  the  quarantine  systems,  such  as  they 
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wen,  which  wen  caUbliibed  bj  tha  Lcgiil^  tlon  of  diseaw  tnto  that  dty,  but  to  pftj>  th«  sr- 

bire*  of  the  different  StsUi  prior  to  the  organ-  peniet  attending  the  exercise  ol  the  power  al 

---     =     ,              .  .                                       ,                  J.    It  U» 

■ideration,  because  anterior  to  that  Ume  there  tax  to  aave  the  State  the  expense  of  protectini 

CM)  be  no  doubt  that  the  sevenl  State  Legista-  It*  citizens  from  disease  within  the  citj,  and  it 

turee  had  a  constitutional  power  to  make  lueh  ia  not  a  means  of  preventing  the  introductioa 

T^ulktions  upon  the  subject  aa  they   thought  of  disease.     It   is  a   (ax  upon   pasaengera   for 

proper.     Since  the  organisation  of  the  federal  the  Ijeneflt  of  the  State  of  New  York,  and  so 

government,  the  quarantine  laws  of  the  Stat*  the  Legislature  of  that  State  evidentlv  consider 

an  enforced  by  the  oonsent  of  Congreia  in  tho  it,  by  appropriating  It,  to  objects  totally  anoon- 

acta  to  which  I  have  already  nferred,  mibiect,  nected   with  the   system   of  quarantine, 

however,   to   the   conditions   impoaed   by   tKese  By  an  act  of  the  L«gislature  of  New  York 

acts;  and  so  far  aa  the  condition  upon  which  (2  Rev.  Stat.  430),  It  will  be  found  that  th* 

the  assent  of  Congress  waa  given  haa  been  vio-  sums  to  be  levied  l^  the  former  law  upon  tbi 

lat«d,  the  laws  are  void.  masUr,  mate,  and  seamen,  are  no  longer  to  be 

But   the   question   which   I   now   propose   to  collected   by  the  health  commissioner,   but  by 

discuss   ia   whether   the    law,   the   validity   of  the  trustees  of  the  seamen's  fund,  etc.    And  by 

which  is  called  in  question,  can  be  considered  section  fifty'four,  page  430,  it  is  declared  that 

aa  a  part  of  the  quarantine  system  of  tlie  port  the  eight  thousand  dollars  appropriated  by  tht 

of  New  York.  former  act  in  aid  of  the  Society  for  the  Refor> 

I  understand  the  principle  of  these  laws  to  matlon  of  Juvenile  Delinquents  in  the  city  of 

be  this:  The  State  has  the  right,  and  it  Is  Im-  New  York  shall   continue   to  be   paid  by   tha 

posed  upon  it  as  a  most  solemn  duty,  to  provide  health   commissioner   out   of   the   money*   eol- 

tor  the  safety  of  ita  oitiEcna  by  preventing,  aa  lected  from  passengers;  but  if  the  amount  eol- 

far  as  human  means  oan  prevent  it,  the  intro-  lected   from    passengers   should   be   inauffieieot 

duction  among  them  of  contagious  and  infee-  (after  paying  all  the  expenses  of  the  quarantine 

tlous  disease*.  eBtablishment  at   Staten   Island)    to   meet   the 

liiis  I  understand  to  be  the  abject  and  the  eight  thousand  dollars  more  appropriated  trca 

end  of  all  quarantine  laws.    In  order  to  do  this,  the  hospital  funds  for  the  support  of  the  Sod* 

the  authorities  of  the  State  have  the  right  to  ety    (or    the    Reformation    of    Juvenile    Delin- 

?revent  the  introduction  into  the  city  of  New  quentt  In  the  city  of  New  York,  then  the  bat 

ork  of   all  persons   laboring  under  an   infec-  ance   to  make   up  the   eight  thousand  dollan 

tioua  or  contagious  disease.  They  have  the  right  shall  be  appropnatad  annually  fnnn  the  State 

to  prevent  the  landing  of  any  merchandise  or  treasury. 

other  thing  which  is  deemed  calculated  to  pro-  •This  act  is  evidence  of  two  things:      [*80S 

duce   infection    and    disease.     They    have   the  1st.  That  the  passenger  tax  is  no  part  of  the 

right  to  prevent  any  ship  or  vessel,  which  is  quarantine  system,  but  is  nsorted  to  as  a  n  ~ 

likely  to  have  the  seeds  of  contagion  —  '-'—     -•  --    ^-   -  ..  - _.__....__ u —  ,. 

tlon  on  board  of  her,  from  coming  ti 

until  properly  cleansed.     Having  these  riglits,  of  the  State  treasury. 

they  must  necessarily  have  all  the  righu  and  I  have  tbua  stated  the  rpasons  why  the  Impo- 

fnrera  which  an  essential  to  their  due  exercise,  sition  of  this  tax  cannot  be  considered  aa  any 

bey  have,  therefore,  the   rifht  to   board  and  psrt  of  the  quarantine  taws,  and  b;  declaring 

examine  every   ship  or  vessel   arriving  at  the  it  to  be  unconstitutional  this  court  will  not  in 

port,  [or  the  purpoae  of  ascertaining  the  state  the  least  interfere  with  the  quarantine  law*  of 

of  health  of  the  persons  on  board.     They  have  the  States.  This  law  imposes  a  tax;  it  is  treated 

the  right  to  examine  into  the  cause,  aa  to  its  as  a  tax  levied  upon  passengers  throughout  tht 

natun  and  state  and  condition.    They  have  the  whole  law;  and  the  only  question  in  the  case  i*, 

aoa*]  right  to  *examine  into  the  state  of  the  whether  the  Legislatun  of  the  State  of  New 

ahip,  and  to  have  her  properly   cleansed,  and  York  can,  in  consistency  with  the  provisions  of 

they  have  a  right  to  detain  any  ship  or  vessel  at  the  Constitution  of  the  United  States,  impoas 

the  quarantine  ground  for  a  length  of  time  sulll-  ^nd  collect  such  a  tax,  and  it  is  to  this  qnw- 

cient  for  all  these  purposes.     All  theee  righta  tion  that  my  argument  will  be  applied, 

are  acknowledged  and  readily  admitted  to  be-  Similar  provision*,  it  is  said,  are  made  in  sev- 

long  to  every  State  in  the  Union.    The  expensea  eral  of  the  Statee.     I  do  not  stop  to  examiM 

attending  such  examinations  and  searches  may  ^nte  the  provisions  of  the  different  State  laws 

perhaps    be    oonsidered    in    the    light   of    port  upon   the  subject,   for   this   plain    reason;   the 

eharges,  and  may  therefon  be  properly  charge-  more  State  law*  that  have  been   passed  upon 

able  to   the   ship  or  vessel.     No  complaint   ia  this  subject,  the  greater  the  necessity  then  U  of 

made  upon  that  subject.    They  an  by  the  law  this  court's  Interference.    If  the  State  Legisla- 

tiiarged  upon  the  ship.                  ...        ...  tures  have  the  power  to  impose  a  tax  upon  pai- 

■wJ^'.*^*^^^  "■"  passenger  tai  to  do  with  ^^  ^^^-^^^  „f  ^^^^  t^^  ^^^_  ^  ^^ 

f"  ""u",^^! ",'■/"'  "**■  "^'^"'T  '^^  i""!"  at  Such  a  rate  as  the  different  Legislaturet  ia 

tax  should  be  laid  upon  passengersi     What  li    ..    .        ,   , .u:  i,   „  „„7r«   «-  »  .. 

ita  declared  objecti   .It  is  to  establish  and  sop-  *^^"  wisdom  may   think   proper  Jo   fct  it  at 

™rt  a  marine  Uspitil.  to  pay  the  wilarie.  of  a  Hence  the  court  will  perceive  that  the  tax  upoa 

bhysician  and  hi*  awiistanCwho  reside  in  the  »  passenger  arriving  in  the  United  States  may 

city  of  New  York,  and  to  support  a  society  for  differ,   and    m   all    probability    will    differ,  la 

the  reformation  of  juvenile  delinquenta  or  con-  amount   in  each   State   having  a  seaport,  and 

fjgts.  thus  destroy  that  uniformity  of  taxation  npOD 

Take   the  moat   favorable   view  of   the  ease,  person*  arriving  here  which  nothing  but  an  ati 

Mtid  it  U  inoaeyB  raised,  not  to  enable  the  au-  of  Gongresa  can  establish,  and  whieli  Um  Ut«p 

UtorlUet  of  Unr  York  to  prevent  tha  inttoduo-  ea^  «t  Xibn  tnonU]  mv^in^ 
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The  qaestion  now  to  be  discuMed  is,  whether 
the  Legislature  of  the  State  of  New  York  have 
a  coDBtitutional  power  to  impose  a  tax  upon 
foreigners  arriving  at  the  port  of  New  York, 
from  a  foreign  port. 

By  the  Constitution  of  the  United  States  the 
people  of  the  United  States  intended,  instead 
of  the  old  Confederation,  to  form  a  national 
government.  However  we  may  differ  in  our 
opinions  as  to  the  power  of  the  general  govern- 
ment upon  some  subjects  relating  to  our  inter- 
nal affairs,  I  think  all  must  admit,  that,  in  re- 
gard to  all  our  relations  as  a  nation  with  other 
nations,  or  the  subjects  or  citizens  of  other  na- 
tions, the  whole  power  of  the  country  is  placed 
by  the  people  in  the  hands  of  the  general  gov- 
ernment Power  is  given  to  Congress  to  regu- 
late conunerce  with  foreign  nations,  to  collect 
imposts  and  duties,  to  declare  war  and  to  make 
peace,  to  raise  and  support  an  army  or  navy. 
Power  is  given  to  the  national  government 
t04*]  *to  nuike  treaties,  etc.,  with  foreign  na- 
tions; in  short,  to  manage  all  matters  whieh 
ma^  arise  between  this  nation  and  any  other- 
This  is  the  spirit  of  the  whole  Constitution ;  it 
was  one  of  the  causes,  if  not  the  principal  cause, 
of  its  formation  and  adoption. 

Now,  what  shall  be  the  intercourse  between 
the  United  States  and  a  foreign  nation,  and 
between  our  citizens  and  their  citizens  or  sub- 
jects, and  upon  what  terms  that  intercourse 
■hall  be  carried  on,  are  clearly  national  ques- 
tions, and  as  such  must  be  decided  upon  by  the 
national  government.  The  States  can  have  no 
possible  constitutional  power  in  any  manner  to 
interfere  with  it. 

It  can  be  no  answer  to  this  to  say,  that,  until 
Congress  pass  scxne  regulations  upon  the  sub- 
ject, the  States  may  make  their  own  regulations 
upon  it ;  because  this  is  a  national  question.  It 
is  a  subject  which  the  States  have  no  riffht  to 
touch  or  interfere  with  in  any  manner,  ft  is  a 
subject  upon  which  the  people  have  intrusted 
them  with  no  power. 

If  I  am  right  in  this,  it  seems  to  me  to  follow, 
that  whether  foreigners  upon  their  arrival  in 
the  United  States  shall  or  shall  not  be  com- 
pelled to  pay  a  tax  before  they  will  be  permitted 
to  put  their  feet  ashore  in  this  land  of  liberty, 
is  a  question  which  belongs  exclusively  to  the 
general  or  national  government.  If  this  be  a 
correct  view  of  the  case,  then  it  follows  that,  in 
passing  the  law  the  validity  of  which  we  are 
now  discussing,  the  Legislature  of  New  York 
have  exceeded  their  powers  and  authority,  and 
have  improperly  trenched  upon  the  powers  of 
the  national  government,  and  their  act  is  there- 
fore void. 

Let  us  pursue  this  point  a  little  further. 

If  the  Legislature  of  the  SUte  of  New  York 
have  the  right  to  impose  a  tax  upon  foreigners 
arriving  at  the  ports  of  New  York,  then  the 
amount  of  the  tax  is  necessarily  wholly  within 
their  power  and  discretion.  They  may  impose 
a  tax  of  one  dollar  upon  each  passenger,  or 
a  tax  of  one  thousand  dollars.  It  will  thus  be 
plainly  perceived  that  they  may  totally  prohibit 
the  importation  of  foreigners  into  the  ports  of 
New  York,  and  thus  thwart  what  may  be  con- 
sidered the  settled  policy  of  the  general  govern- 
ment upon  this  subjectw 

A^in,  Congress  have  psased  several  laws  in 
relation  to  passengers.  They  have,  it  is  true, 
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imposed  no  import  duty  upon  their  arrival  in 
the  United  States.  Does  not  this,  in  effect^ 
amount  to  a  declaration  on  the  part  of  Congress 
that  they  shall  pay  no  such  dutyt  Is  it  com- 
petent for  a  State  Legislature  to  say.  If  Con- 
gress do  not  impose  a  duty  upon  passengers, 
they  have  not  legislated  on  tiie  subject— we  will 
therefore  impose  such  a  dutyt 

*  According  to  this  argument,  if  Con-  [*805 
gress  think  no  duty  should  be  paid  upon  for- 
eign passengers  arriving  in  the  United  States, 
yet  they  must  impose  some  duty,  or  the  State 
Legislatures  may  impose  such  a  duty  as  they  im 
their  discretion,  think  proper. 

Thus  far  my  argument  upon  this  point  is  that 
the  whole  subject  of  the  admission  of  foreigners 
into  the  United  States,  and  the  terms  upon 
which  they  shall  be  admitted,  belongs,  and  must 
belong,  exclusively  to  the  national  government. 

I  proceed  now  to  take  another  view  of  ths 
case. 

The  law  of  New  York  imposes  a  tax.  It 
imposes  a  tax  upon  persons  brought  or  imported 
into  the  United  States.  Is  not  that  an  im- 
post? 

The  Constitution,  in  express  terms,  prohibits 
the  State  from  passing  an^  law  imposing  duties 
or  imposts  on  imporU  without  the  consent  of 
Congress.  The  precise  words  of  this  section 
of  the  Constitution  are  worth  attending  to  upon 
this  point:  '^o  State  shall,  without  Uie  con- 
sent of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,"  ete. 

Not  upon  goods  or  merehandise  imported, 
but  upon  imports — upon  anv  and  everythinff 
imported,  or  brought  into  the  country.  And 
the  words  include  men  as  well  as  merchandise. 
That  the  meaning  of  the  word  "imports"  in- 
cludes men  as  well  as  things  cannot,  it  seems  to 
me,  be  denied.  In  oommon  parlance,  w^  sajr, 
when  a  new  manufacture  is  established,  in 
which  we  have  had  no  experience,  we  must  im- 
port our  workmen  from  Europe,  where  they 
have  experienoe  in  these  matters.  When  we 
speak  of  the  great  perfection  which  any  partie- 
ular  manufacture  may  have  arrived  at  in  a 
short  time,  we  say  the  workmen  were  imported 
from  Europe. 

But  another  eUuse  in  the  Constitution  throws 
great  light  upon  this  subject:  "The  migration 
or  importation  of  such  persons  as  any  of  the 
States  now  existing  shall  think  proper  to  ad- 
mit shall  not  be  prohibited  by  Congress  prior 
to  the  year  1808,  but  a  tax  or  duty  mav  be  im- 
posed on  such  importation  not  exoeeoing  ten 
dollars  for  each  person." 

I  propose  detaining  the  court  for  a  short 
time  1^  making  a  few  observations  upon  this 
clause  of  the  Constitution.  It  is  a  limitation 
upon  the  powers  of  Congress.  Now,  a  limita- 
tion of  a  power  admits  the  existenoe  of  tiie 
power  limited.  Congress,  then,  had  by  the  Con- 
stitution, by  the  admission  contained  in  this 
clause  of  it,  power  to  prohibit  the  migration  or 
importation  of  any  persons  other  thui  citizens 
of  the  United  States  into  the  country,  and  thej 
had  the  power,  by  the  like  admission,  to  impose 
a  tax  or  duty  upon  such  importation.  If  Con- 
gress had  such  power,  whence  did  they  derive 
it?  What  part  of  the  Constitution  gave  it  to 
them? 

*They  had  power  to  collect  and  lay  [*80t 
duties  upon  imports.    They  had  power  to  regu- 
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late  oommeree  with  foreign  nations,  and  they 
had  all  the  powers  necessarily  belonging  to  a 
general  national  government,  as  it  regards  for- 
eigners. 

As  the  limitations  in  that  clause  of  the  Con- 
stitution were  imposed  but  for  a  limited  time, 
and  as  that  time  has  long  since  expired.  Con- 
gress now  possess  all  the  powers  which  the  Con- 
stitution gave  them,  subject  no  longer  to  the 
limitations  contained  in  this  clause,  which  has 
expired  by  its  own  limitations. 

Congress  have,  therefore,  now  the  power — 

1.  To  prohibit  migration  of  foreigners  alto- 
gether. 

2.  To  impose  such  an  import  duty  upon  their 
arrival  in  the  United  States  as  Congress  in  their 
wisdom  may  think  proper. 

This,  I  presume,  will  not  and  cannot  be  de- 
nied. 

Now,  if  Congress  have  that  power,  it  is  de- 
rived either — 

1.  From  the  power  to  lay  and  collect  import 
duties. 

2.  From  the  power  of  regulating  oonuneroe 
with  foreign  nations. 

8.  Or  from  its  being  an  attribute  necessarily 
belonging  to  the  national  government. 

And  if  Congress  derive  the  power  from  any 
one  of  these  sources,  their  power  is  necessarily 
exclusive  of  any  State  authority  upon  the  sub- 
ject. As  to  imports,  I  have  already  shown  that 
the  States  are  expressly  prohibited  by  the  Con- 
stitution from  laying  or  collecting  any  such 
duties.  As  to  the  power  to  regulate  commerce 
with  foreign  nations,  I  intend  to  endeavor  to 
show,  in  a  subsequent  part  of  my  argument, 
that  that  power  is  also  exclusive  of  the  State 
Legislatures.  As  to  the  authority  derived  from 
the  fact  that  it  is  an  attribute  of  the  national 
governmrnt,  there  can  be  no  doubt  that,  in 
that  view  of  the  case,  the  State  governments 
ean  have  no  concurrent  power  on  the  subject. 

If,  therefore.  Congress  possess  the  power  of 
levying  an  import  duty  upon  persons  imported 
or  brought  into  the  United  States,  if  thev  have 
the  power  to  prohibit  the  importation  or  them 
altogethei,  no  State  can  have  such  power,  and 
the  law  of  the  State  of  New  York  is  unconsti- 
tutional and  void. 

But  it  is  said  that  this  clause  of  the  Constitu- 
tion was  only  intended  to  be  applicable  to  slaves 
which  might  be  brought  into  the  United  States. 
It  seems  to  me  that  this  argument  cannot  avail 
the  opposing  counsel.  Because,  if  this  be  so, 
then,  as  I  have  already  shown  that  this  clause 
was  a  limitation  upon  the  powers  of  Congress, 
if  that  limitation  extended  only  to  slaves, 
then  the  powers  of  Ck>ngress,  so  far  as  they 
relate  to  free  foreigners  migrating  to  the 
United  Stetes,  were  left,  and  now  exist, 
wholly  unlimited,  except  so  far  as  limitations 
807*]  may  be  *  found  m  the  words  of  the  Con- 
stitution or  in  the  nature  of  the  case. 

But  the  convention  intended,  as  the  words 
of  the  clause  evidently  show,  that  the  provision 
should  not  be  confined  to  slavea.  3  Madison 
Papers,  1429. 

Mr.  Gouverncur  Morris  objected,  that,  as  the 
clause  now  stands,  it  implies  that  the  Legisla- 
ture may  tax  freemen  imported.  Colonel  Mason 
admitted  this  to  be  so,  and  said  "that  it  was 
neccssai^  for  the  case  of  convieU,  in  order  to 
prevent  the  introduction  of  them."  With  this 
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explanation,    the    clause    was    passed    umnl- 
mously. 

I  shall  here  leave  this  point  in  the  eaee. 

I  think  I  have  shown  that  this  tax  is  an  im- 
post, and  that  the  Stete  of  New  York  has  no 
constitutional  power  to  lay  and  collect  it,  with- 
out the  assent  of  Congress,  and  if  collected,  it 
must  be  paid  into  the  treasury  of  the  United 
Stetes. 

But  we  were  told  upon  the  former  argument, 
that  no  import  duty  could  be  laid  upon  white 
men.  I  have  shown  that  such  was  not  Uie  opin- 
ion of  the  framers  of  the  Constitution.  But 
what  is  this  law  of  New  York?  It  imposes  a 
tax  upon  every  passenser  brought  or  imported 
into  the  port  of  New  York.  Such  a  tax  is  an 
impost.  And  if  it  be  true  that  no  impoet  can 
be  laid  upon  white  men,  by  what  authority 
does  the  Stete  of  New  York  impose  such  a  duty 
upon  every  passenger,  white  or  black,  bond  or 
freet  Because  we  call  it  a  tax,  not  an  impoet; 
as  if  a  change  of  the  name  can  alter  the  nature 
of  the  thing. 

This  law  is  not  only  an  impost,  but  a  regula- 
tion of  commerce ;  and  I  propose  now  to  inquirs 
whether,  as  such,  it  must  not  be  considered  as 
unconstitutional  and  void. 

In  discussing  this  question,  it  is  not  my  in- 
tention to  go  into  a  lengthened  and  minute  con- 
sideration of  the  several  cases  which  have  been 
heretofore  decided  in  this  court,  in  which  the 
validity  of  State  laws  has  been  the  subieet  of 
decisions  here.  These  cases  were  so  fully  con- 
sidered in  the  License  Cases  decided  at  the  last 
term,  that  every  member  of  the  court  must  be 
familiar  with  them.  To  enter  now  into  a  labored 
examination  of  them  would,  therefore,  be  little 
less  than  a  waste  of  the  time  of  the  court. 

"Congress  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
Stetes,  and  with  the  Indian  tribes." 

What  is  the  meaning  of  the  word  "eom- 
merce"  in  this  clause  of  the  Constitution?  It 
becomes  necessary  to  settle  the  meaning  of  the 
word.  Chief  Justice  Marshall,  in  the  cose  of 
Gibbons  v.  Ogden,  9  Wheat.  189,  aays,  speak- 
ing of  this  word:  "The  counsel  for  the  appellee 
would  limit  it  to  traffic,  to  buying  and  aelling, 
*or  the  interchange  of  commodities,  [*808 
and  do  not  admit  that  it  comprehends  naviga- 
tion. This  would  restrict  a  general  term,  ap- 
plicable to  many  objecte,  to  one  of  ite  significa- 
tions. Commerce  undoubtedly  is  traffic,  but  it 
is  something  more:  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between  na- 
tions in  all  ite  branches,  and  is  regulated  by  pre- 
scribing rules  for  carrying  on  that  intercourse." 

And  m  the  same  case,  page  193,  Chief  Jnsties 
Marshall  says:  "It  has,  we  believe,  been  uni- 
versally admitted,  that  these  words  comprehend 
every  species  of  commercial  intercourse  between 
the  United  Stetes  and  foreign  nations. 

Cbmmerce,  then  is  intercourse,  and  Congress 
have  the  power  of  regulating  that  intercoune; 
and,  as  I  shall  contend,  the  exclusive  power  of 
regulating  the  intercourse  with  foreign  nations. 
The  Constitution  draws  a  plain  distinction  be- 
tween the  "commerce  with  foreign  nations"  and 
the  "commerce  among  the  several  Stetes.* 
If  there  were  no  such  distinction,  the  law  would 
have  been  diflferently  expressed;  the  power  to 
regulate  the  commerce  of  the  United  Stetei 
would  have  included  both. 

Howard  f . 
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Wh^  is  this  marked  distinction  made  in  the 
Constitution T  The  regulation  of  the  commerce 
with  foreign  nations,  including  the  regulation 
of  all  our  intercourse  with  them,  may,  in  many 
instances,  materiall^r  affect  the  relation  between 
us  and  foreign  nations.  It  may  often  lead  to 
war.  It  may  become  the  subject  of  treaties. 
AU  which  considerations  show  that  it  is  a  na- 
tional question,  from  which  the  States  must  be 
absolutely  excluded.  Not  so  with  the  power 
of  regulating  commerce  among  the  States. 
This  is  a  mere  internal  matter  among  ourselves, 
with  which  foreigners  can  have  nothing  to  do. 
They  can  know  only  the  one  government,  and 
can  do  nothing  with  the  State  governments. 
The  power  to  regulate  this  internal  commerce 
is  vested  in  Congress,  and  they  may  exercise  it 
or  not,  as  they  think  proper;  and  until  they  do 
exercise  it,  it  is  possible  that  the  States  may 
have  power  to  regulate  the  matter  among 
themselves.  Not  so  with  foreign  commerce. 
Foreign  nations  know  nothing  of  the  States, 
and  can  look  only  to  the  general  government. 
With  reapect  to  foreign  commerce,  it  is  essen- 
tial that  the  regulations  should  be  uniform 
throughout  the  whole  country,  so  that  the  dif- 
ferent nations  should  know  the  terms  upon 
which  their  commerce  or  intercourse  with  this 
country  can  be  carried  on. 

In  all  cases  where  the  ri^ht  of  commercial 
regulations  comes  before  this  cour^  this  dis- 
tinction should  never  be  lost  sight  of.  In  cases 
of  commerce  among  the  States,  if  Congress  do 
not  exercise  the  powers  given  to  them,  it  may 
SOO*]  be  matter  of  doubt  *  whether  the  State 
Legislatures  may  not  make  regulations  of  the 
commerce  amon^  themselves,  and  those  regu- 
lations may  be  good  until  Congress  shall  under- 
take to  make  the  regulations.  And  all  the  cases 
where  it  has  been  admiited  by  any  judge  of  this 
court  that  the  States  have  a  concurrent  power 
to  inake  such  regulations  of  commerce  will  be 
found  to  be  of  that  nature.  The  two  leading 
cases  are  Gibbons  v.  Ogden,  9  Wheat.  1,  and 
Wilson  ▼.  The  Black  Bird  Creek  Marsh  Co.  2 
Peters,  246.  They  will  both  be  found  to  be 
eases  of  internal  commerce  among  the  States. 

In  the  case  of  The  City  of  New  York  v.  Miln, 
11  Peters,  the  opinion  of  the  court  was  deliv- 
ered by  Mr.  Justice  Barbour.  He  says:  "We 
shall  not  enter  into  any  examination  of  the 
question  whether  the  power  to  regulate  com- 
merce be  or  be  not  exclusive  of  the  States, 
because  the  opinion  which  we  have  formed  ren- 
ders it  unnecessary;  in  other  words,  we  are  of 
opinion  that  the  act  is  not  a  regulation  of  com- 
merce, but  of  police;  and  that,  being  thus  con- 
sidered, it  was  passed  in  the  exercise  of  a  power 
which  rightfully  belonged  to  the  State.  If,  as 
we  think,  it  be  a  regulation,  not  of  commerce, 
but  police;  then  it  is  not  taken  from  the 
States."    p.  132. 

In  that  case,  the  law  of  New  York  was  con- 
sidered as  a  part  of  its  system  of  poor-laws,  and 
was,  therefore,  held  to  be  constitutional.  But 
efven  in  thai  case  Judge  Story  dissented  from 
the  opinion  of  the  court,  and  stated  that  Chief 
Justice  Marshall  had  been  of  opinion,  upon  the 
former  argument  of  the  case,  that  the  law  of 
New  York  was  unconstitutional. 

In  Judge  Story's  opinion,  we  find  this  para- 
graph (p.  101) :  "The  result  of  the  whole  rea- 
•oning  is,  that  whatever  restrains  or  prevents 
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the  introduction  or  importation  of  passengers 
or  goods  into  the  country,  authorised  and  al- 
lowed by  Congress,  whether  in  the  shape  of  a 
tax  or  other  charge,  or  whether  before  or  after 
arrival  in  port,  interferes  with  the  exclusive 
right  of  Congress  to  regulate  commerce." 

And  this  is  in  strict  conformity  with  the 
doctrine  established  in  the  case  of  Brown  ▼. 
The  SUte  of  Maryland,  12  Wheat  419.  Thai 
was  also  the  case  of  an  imported  article  from  a 
foreign  nation,  upon  which  the  plaintiff  in  er- 
ror had  paid  a  duty  upon  its  importation.  The 
State  undertoook,  by  law,  to  say  that  he  should 
not  sell  it  without  a  license. 

The  court  decided  that  the  duty  required 
and  paid  upon  the  importation  of  the  article 
was  a  regulation  of  commerce,  and  that,  upon 
paying  that  duty,  the  importer  had  a  right  to 
sell  the  article ;  else  the  importation  of  it  would 
be  of  no  use  to  him,  and  he  would  have  com- 
plied with  the  regulations  of  Congress  to  no 
purpose,  if,  after  paying  the  duty,  he  could 
not  sell  the  ^article,  which  was  the  [*810 
sole  and  only  object  of  its  importation. 

The  court  sai^  that,  although  the  imported 
article  was  within  the  State,  yet,  so  long  as  it 
remained  in  the  original  package  in  which 
it  was  imported,  it  could  not  be  considered  as 
having  become  so  identified  with  the  mass  of 
property  in  the  State  as  to  subject  it  to  the 
power  of  taxation  by  the  State. 

In  support  of  the  doctrine  for  which  I  am 
now  contending,  I  beg  to  refer  the  court  to  the 
opinion  of  Judge  Johnson  in  the  case  of  Gib- 
bons V.  Ogden,  9  Wheat,  227,  hj  which  it  will 
be  found  that  he  takes  the  distinction  between 
foreign  commerce  and  the  commerce  among  the 
States.  The  court  declared  that  the  power  to 
regulate  is  exclusive,  although  that  was  a  case 
of  collision  between  the  State  law  and  the  law 
of  Congress. 

In  t^  case  of  Brown  v.  The  State  of  Mary- 
land, the  decision  of  the  court  was  substantial- 
ly the  same. 

I  contend,  then,  both  upon  principle  and 
upon  authoritv,  that  the  power  to  regulate 
commerce  with  foreign  nations  is  vested  in 
Congress  exclusively;  that  the  States  have  no 
power  to  interfere  with  it;  that  commerce 
means  intercourse,  and  that  passengers  are 
as  much  a  part  of  that  commerce  and  inter- 
course as  goods  or  merchandise;  that  no  State 
has  the  power  of  making  any  regulations  upon 
the  subject,  and  most  assuredly  not  of  laying 
and  collecting  an  import  duty  upon  passengers 
imported  or  brought  into  the  United  States.  1 
Tucker's  Black.  Appendix,  page  150;  3  Madi- 
son Papers,  1585. 

Before  I  leave  this  point  of  the  case,  I  would 
call  the  attention  of  the  court  to  the  opinion  of 
our  State  Legislature  upon  this  subject — an 
opinion  entitled  to  some  little  weight  in  this 
case.  [Mr.  Ogden  here  read  the  resolution 
passed  by  the  Legislature  of  the  State  of  New 
ifork,  in  February,  1847.] 

In  the  opinion,  then  of  the  LegiUature  of 
New  York,  passengers  are  a  part  of  the  com- 
merce of  the  country,  which  Congress  have  the 
power  to  regulate,  and  the  regulation  of  it  be- 
longs to  Congress  by  virtue  of  the  Constitu- 
tion, and  the  State  legislature  cannot  legislate 
on  the  subject.  This,  it  seems  to  me,  is  the 
nlain   language  of   this   resolution.     Now,    I 
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think  taxing  passengers  has  something  to  do 
with  regulating  the  commerce  and  intercourse 
between  the  United  States  and  toreigu  nations, 
and  in  the  language  of  the  Legislature  in  this 
resolution,  that  regulation  "belonss,  by  virtue 
of  the  Constitution,  to  Congress.'' 

The  case  of  pilots  has  frequently  been  re- 
ferred to  as  a  regulation  of  commerce,  and 
therefore  within  the  powers  ffiven  to  Congress; 
and  in  these  cases  the  power  of  Congress  has  nev- 
er been  held  to  be  exclusive,  but  State  laws  are 
til*]  constantly  passed  *on  that  subject,  and 
their  validity  has  never  been  questioned.     I 

Sropose  to  make  a  few  more  observations  upon 
[lis  subject. 

The  only  power  which  Congress  can  possess 
over  pilots  must  be  derived  from  the  power 
given  to  them  to  regulate  commerce.  There  is 
no  express  power  given  as  to  the  regulation  of 
pilots.  And  unless  the  regulation  of  pilots 
can  be  considered  as  a  regulation  of  commerce, 
it  is  not  within  the  constitutional  power  of 
Congress. 

And  it  mav  be  well  doubted  whether  the  reg- 
ulation of  pilots  can  be  considered  as  a  regula- 
tion of  commerce.  Pilots  are  rather  a  neces- 
■ary  aid  to  the  successful  carrying  on  of  com- 
merce than  a  regulation  of  commerce  itself. 

A  power  to  regulate  commerce  would  hardly 
oonfer  the  power  of  regulating  ship  carpenters, 
and  yet  they  are  essential  to  create  tiie  very 
means,  and  the  only  means,  by  which  com- 
merce can  be  carried  on.  Pilots  are,  it  seems  to 
me,  rather  to  be  considered  as  belonging  to  the 
port  arrangements,  such  as  the  places  where 
ships  from  different  places  may  be  anchored, 
as  to  the  wharfage,  etc  all  of  which  are  now 
considered  as  regulations  of  commerce,  al- 
though the  commerce  of  the  country  may 
be,  and  often  is,  materially  affected  by  them. 

The  regulations  of  commerce  should  be  uni- 
form throughout  the  whole  country.  This  nev- 
er can  be  the  case  in  the  regulation  of  pilots. 
Different  skill  and  experience  are  required  at 
different  ports.  The  distance  which  the  pilot 
must  conduct  vessels  is  different  at  different 
ports;  the  dangers  to  be  avoided  are  more 
numerous  and  greater  at  some  ports  than 
others.  The  charges  of  pilotage  must,  there- 
fore, be  greater  at  some  ports  than  at  others. 
No  uniform  regulations  can,  therefore,  be  made 
upon  the  subject.  The  whole  spirit  of  the  Con- 
stitution is,  that  the  commercial  regulations  of 
Congress  should  be  uniform  throughout  the 
whole  country ;  and  as  it  is  impossible  that  the 
regulations  of  pilots  should  be  so,  it  affords  a 
strong  argument  to  prove  that  their  regulation 
never  was  intended  to  be  given  to  Congress. 

A^in,  the  regulation  of  pilots  can  lutrdly  be 
eonsidered  as  a  regulation  of  foreign  commerce ; 
it  is  a  mere  local  matter,  confined  to  particular 
ports  and  harbors,  and  may,  therefore,  be  con- 
sidered as  a  subject  upon  which  the  States  may 
legislate,  and  their  laws  be  valid,  until  they 
come  in  conflict  with  the  laws  of  Congress. 

And  this  seems  to  have  been  the  understand- 
ing of  Congress.  At  their  first  session  under 
the  Constitution,  in  August,  1789,  in  "An  Act 
for  the  establishment  and  support  of  light- 
houses, beacons,  buoys,  and  public  piers,"  we 
find  a  section  declaring  that  all  "pilots  in  the 
SI 2^]  hnya,  inlets,  rivers,  harbors,  and  ports  *of 
the  United  8ULte§  ahtdl  oontinue  to  be  regulate4 
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in  conformity  with  the  existing  laws  of  the 
States  res^iectively  wherein  such  pilots  may  be, 
or  with  such  laws  as  the  States  may  respective- 
ly hereafter  enact  for  the  purpose,  until  further 
legislative  provision  shall  be  made  by  Congress." 

The  words  of  this  section  are  peculiar.  Con- 
gress make  no  regulations  as  to  pilots,  but  leave 
them  as  they  were  regulated  by  the  States. 
They  are  to  continue  si3>ject  to  the  regulation 
of  State  laws  then  existing,  and  such  State  laws 
as  may  hereafter  be  enacted  by  the  States,  until 
further  provision  shall  be  made  by  Congress; 
seeming  to  act  upon  the  principle  that  the 
State  laws  would  be  valid  until  interfered  with 
by  Congress. 

The  provision  is  found  in  an  act  for  estab- 
lishing and  supporting  light-houses,  beacons, 
buoys,  and  public  piers.  The  objects  of  the  act 
are  local,  and  though  intended  for  the  security 
and  safety  of  the  commerce  of  the  country, 
they  cannot  be  strictly  called  regulations  of 
conmierce.  As  to  foreign  conmierce,  no  foreign 
nation  could  ccmiplain  if  we  had  no  light- 
houses, no  beacons,  or  buoys.  These  are  things 
for  our  own  advantage  and  convenience,  by 
making  our  ports  more  accessible  to  ships  and 
vessels.  They  are  peculiarly  advantageous  to 
the  particular  ports  near  which  they  are  found, 
and  might,  therefore,  well  be  left  to  State  leg- 
islation. 

Noscitur  a  sociis.  The  provision  in  relation 
to  pilots  in  this  law  is  to  be  judged  of  by  the 
other  provisions  found  in  the  law,  none  of 
which  can  be  considered  as  commercial  regula- 
tions in  the  sense  in  which  the  terms  are  used 
in  the  Constitution. 

The  only  other  law  ever  passed  by  Congress 
in  relation  to  pilots  was  passed  on  the  2d  of 
March,  1837,  which  declares  that  it  shall  and 
may  be  lawful  for  the  master  or  commander  of 
any  vessel  coming  into  or  going  out  of  any  port 
situate  upon  waters  which  are  the  boundary  be- 
tween two  States,  to  employ  any  pilot  duly  au- 
thorized by  the  laws  of  either  of  the  said  States 
bounded  on  the  said  waters,  to  pilot  the  said 
vessel  to  or  from  the  said  port,  etc. 

It  will  be  perceived,  that  this  act  does  not 
pretend,  in  any  part  of  it,  to  be  a  r^pilation  of 
pilots.  It  regulates  ship  masters,  if  it  can  be 
called  a  regulation  at  all,  and  it  authorixss 
them  to  employ  certain  pilots;  but  it  is  no  reg- 
ulation of  those  pilots. 

I  have  been  thus  particular  upon  the  subject 
of  pilots,  because  I  am  confident  that  Congress 
never  have  attempted  any  regulation  of  them; 
that  any  uniform  regulation,  which  is  the  only 
regulation  Congress  could  make  on  the  subject, 
is,  from  the  nature  of  the  subject,  impossible; 
and  that  the  only  provision  *  Congress  [*81S 
have  ever  pretended  to  make  upon  the  subject 
is  to  consider  them  as  local  matters,  like  li^t- 
houses,  etc.,  and  therefore  have  left  them  prop- 
erly to  State  laws. 

There  can  be  no  doubt  that  any  State  may 
erect  and  maintain  a  light-house,  may  plant 
buoys  and  beacons  for  the  benefit  and  advantsge 
of  its  own  ports  and  harbors.  So  may  any  indi- 
vidual, and  these,  although  they  may  be  ex- 
tremely useful  to  commerce,  cannot  be  called 
regulations  of  commerce.  And  pilots  stand 
upon  the  same  footing,  and  are  so  placed  bj 
the  Act  of  Congress  of  1789. 

We  may  say  of  the  laws  relating  to  pilots,  si 

Howavi  f  • 
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Ohief  Justice  Marshall  says  of  tlw  inspeoUon 
laws  of  the  States,  in  his  opinion  in  Gibbons  ▼. 
Ogden  "That  these  laws  may  have  a  remote 
and  considerable  influence  on  commerce  will 
not  be  denied;  but  that  a  power  to  regulate 
oommerce  is  the  source  from  which  the  right 
to  pass  them  is  derived  cannot  be  admitted." 

lliere  is  another  clause  in  the  Constitution 
which  has  some  bearing  upon  this  case,  and 
which  I  shall  briefly  consider:  "No  preference 
shall  be  given  by  any  regulation  of  eommeroe 
or  revenue  to  the  ports  of  one  State  over  those 
of  another." 

This  clause,  it  is  true,  Is  a  limitation  upon 
tho  powers  of  Congress,  and  Is  not  applicable 
in  its  terms  to  state  legislation  on  the  subject* 
But  the  words  are  general,  and  if  Congress,  who 
have  the  power  of  regulating  the  commerce  of 
the  country,  and  the  revenue  arising  from  that 
eommeroe,  have  no  power  to  give  the  preference 
mentioned  in  this  clause  of  the  Constitution, 
surely  a  State  which  has  no  power  to  regulate 
commerce,  and  has  nothing  to  do  with  the  rev- 
enue derived  from  it^  can  give  no  such  prefer- 


The  intention  of  this  clause  in  the  Constitu- 
tion evidently  is,  that  the  regulations  of  com- 
merce and  of  its  revenues  shall  be  eaual  and 
uniform  in  all  the  ports  of  the  United  States. 
It  was  the  inequali^  ezistine  in  these  respects 
in  the  different  ports  of  the  United  States 
which,  more  than  anything  else,  gave  birth  to 
the  Constitution. 

Now,  a  very  important  part  of  the  commerce 
and  intercourse  between  the  United  States  and 
Europe  is  the  transportation  of  passengers. 
The  passage  money  received  from  passengers 
Is  a  most  important  item  in  the  freights  carried 
by  our  merchant  ships.  This  tax  upon  pas- 
sengers is  in  effect  a  tax  upon  the  ship  owner. 
He  may,  indeed,  add  it  to  the  amount  ha 
charges  for  the  passage.  If  he  does  so,  he  is 
compelled  to  charge  so  much  more  for  a  pass- 
age to  New  York  than  is  charged  to  any  other 
port.  The  great  body  of  our  immigrants,  many 
of  whom  bring  with  them  large  families,  can- 
not afford  to  pay  an  additional  dollar  for  them- 
selves and  each  individual  of  their  families, 
S14*]  *and  they  will  therefore  sail  for  other 
ports.  The  consequence  is,  that  the  ship  owner 
in  New  York  must  lose  the  passage  money  al- 
together, or  he  must  consent  to  pay  the  dollar 
himself. 

The  amount  of  this  tax  annually  paid  Is 
much  larger  than  is  generally  supposed.  By 
the  report  of  the  commissioners  of  immigration, 
made  on  the  1st  of  October  last,  it  appears  that, 
from  the  6th  of  May  to  the  30th  of  September, 
not  quite  five  months,  the  number  of  passen- 
gers, foreigners,  who  arrived  at  New  York  was 
101,646.  For  the  remaining  seven  months  of 
the  year  they  may  be  fairly  estimated  at  100,- 
000  more,  making  200,000  in  a  year,  which  is 
a  tax  upon  our  ship  owners  of  $200,000  per 
annimi. 

The  court  will  now  see  that  these  merchants 
have  good  reason  for  appealing  to  this  court 
for  the  establishment  of  their  constitutional 
right  to  be  put  upon  an  equal  footing  with  the 
■hip  owners  in  the  other  ports  of  the  United 
States. 

It  Is  no  argument  aeainst  us  upon  this  point 
to  say,  that  some  oi  ue  other  States  also  im- 


pose  a  similar  tax  upon  passengers.  Because. 
if  the  different  States  have  the  power  of  impos- 
ing this  tax,  the  amount  of  it  will  be  varied  re- 
cording to  the  discretion  of  the  different  Stats 
Legislatures,  which  proves  the  neoessity  that 
this  whole  matter  should  be  exclusively  under 
the  regulation  of  Conjg;ress,  in  order  to  produce 
that  equality  and  uniformity  odled  for  bgr  the 
Constitution. 

Mv  argument  upon  this  point  applies  with 
much  greater  force  to  the  ease  of  a  foreign  ship 
or  vessel  importing  or  bringing  passengers  to 
this  country.  Foreigners  can  onlv  know  us  as 
one  nation,  and  certainly  would  have  great 
right  to  complain,  if  compelled  to  pay  a  differ- 
ent rate  of  duty  at  the  different  ports  of  the 
United  States. 

I  have  now  stated  the  several  grounds  upon 
which  I  have  supposed  the  law  of  New  Yoric, 
the  validity  of  which  is  the  question  in  this 
cause,  to  be  luconstltutional  and  void.     The 

Sublic  authorities  in  New  York  have  always 
oubted  the  validity  of  the  law.  Collier's  Be- 
port  in  January,  1842;  Governor  Bouck's  Mes- 
saire;  the  Act  of  the  Legislature  of  1844. 
These  public  documenU  show — 
First.  That  the  validity  of  the  law  is  cod« 
sidered  as  doubtful  by  the  government  of  New 
York. 

Second.  That  they  are  ready  to  abide  bv, 
and  to  submit  to,  any  decision  this  honorable 
eourt  may  make  upon  the  subject. 

As  a  citizen  of  New  York,  I  am  proud  to  say« 
that,  although  there  is  no  State  m  the  Union 
whose  laws  have  been  so  frequently  before  Uus 
court  as  violating  the  Constitution,  yet  there  is 
no  State  which  has  ever  shown  sreatar  respect 
and  veneration  *for  the  Constitution  [*815 
and  for  this  honorable  courts  by  always  sub- 
mitting without  a  murmur  to  its  decisions.  The 
pride  of  New  York  is,  that  she  is  a  member  of 
this  republic — that  the  republic  has  a  Con- 
stitution made  and  adopted  for  the  purpose  of 
preaervinff  the  peace,  prosperity,  and  happi- 
ness of  the  people.  She  believes  that  on  tne 
e reservation  of  this  Constitution  depends  our 
Fnion,  that  upon  our  Union  depend  the  hap- 
piness and  prosperity  and  the  liberties  of  tfis 
people  of  these  United  States.  And  however* 
m  New  York,  we  mav  differ  among  ourselves 
upon  minor  points,  the  greatest  wish  of  our 
hearts  Is  that  this  Constitution  and  this  Union 
may  be  perpetuaL 

Norris  ▼.  City  of  Boston. 

The  following  is  a  sketch  of  the  argument  of 
Mr.  Davis,  for  the  defendants: 

He  said  he  rose  to  address  the  eourt  with  un- 
affected  distrust  and  diffidence  in  his  ability  to 
add  anything  new  in  a  case  that  had  been  so 
fully  investigated.  The  only  eireumstanos 
which  inspired  him  with  confidence  was  the 
order  of  the  court  directing  the  rehearingf 
which  he  thought  would  have  been  mors  use- 
fully executed  bv  confiding  the  case  to  other 
counsel;  but  he  had  found  it  not  extirely  eaqr 
to  pursue  this  course,  as  the  Executive  of  the 
State  had  manifested  a  wish  that  he  should  re- 
main in  the  case. 

The  great  question  involved  was  the  constitu- 
tionality of  the  Act  of  Massachusetts  of  ISST, 
regulating  the  introduction  of  alien  paupers 
The  plaintiff's  eounsel  alleged,  substantially— - 
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Ut  That  Ooi^preBs  haa  the  ezcluslTe  power 
to  regulate  foreign   commerce. 

2d.  That  In  a  case  like  that  of  the  law  of 
llassachusetta  it  is  unnecessary  to  prove  any 
conflict  with  anj  law  of  the  United  States,  for 
the  act  of  Massachusetts  assumes  to  regulate 
foreign  commerce,  which  ia  of  itself  a  violation 
of  the  Constitution. 

8d.  That  the  bringing  in  of  alien  passengers 
ia  a  part  of  foreign  commerce,  and  hence  any 
attempt  to  regulate  concerning  them  is  a  regu- 
lation of  commerce. 

4th.  That  nerertheless  the  law  of  Massachu- 
setts does  in  fact  conflict  with  certain  legisla- 
tion  and  certain  treaties  of  the  United  States. 

6th.  That  the  law  furthermore  falls  within 
certain  provisions  of  the  Constitution,  which 
prohibit  the  levying  of  a  duty  on  imports,  and 
also  on  tonnage. 

We  contend,  on  the  other  hand^ 

1st.  That  the  power  of  Congress  over  foreign 
816*]  commerce  is  *not  exclusive,  but  is  and 
has  at  all  times  been  exercised,  both  in  regard 
to  foreign  conmierce  and  the  conunerce  be- 
tween the  States,  concurrently  within  the  terri- 
tory of  the  State,  and  that  no  regulation  of  a 
State  within  its  territory  has  been  or  can  be  ad- 
judged unlawful,  unless  it  be  repugnant  to  or 
incompatible  with  some  law  of  the  United  States. 

2d.  That,  consequently,  although  alien  pas- 
sengers are  brought  in  by  vessels  enga^^d  in 
foreign  conmierce,  yet  they  must  be  subject  to 
and  obey  the  police  laws  of  the  State,  unless 
•ttoh  lawa  are  im  collision  with  laws  of  the 
United  States. 

8d.  That  the  law  of  Massachusetts  does  not 
conflict  with  any  act  or  treaty  of  the  United 
States  upon  the  subject  of  passengers. 

4th.  Tliat  it  does  not  fall  within  the  clause 
of  the  Constitution  prohibiting  the  levy  of 
duties  on  imports  or  upon  tonnage,  but  is  a 
police  act  for  the  regulation  of  paupers  and 
pauperism. 

1  shall  notice  all  these  positions,  but  not  in 
the  order  in  which  they  have  been  stated. 

First.  I  shall  contend  that  the  law  of  Massa- 
chusetts was  not  made  for  the  purpose  of  regu- 
lating foreign  conmierce,  although  it  affects  it 
so  far  aa  is  necessary  in  providing  for  the  regu- 
lation of  a  class  of  persons  connected  with  it^ 
but  it  is  in  fact  an  act  modifying  the  pauper 
laws  of  the  State,  and  designed  to  mitigate,  in 
some  degree,  the  burdens  attempted  to  be 
thrown  upon  us  in  subjecting  us  to  support 
the  alien  poor. 

This  can  be  made  manifest  by  tracing  the 
history  of  our  legislation  upon  the  subject,  and 
the  causes  which  have  led  to  it.  It  will  ap- 
pear that  the  Colony,  Province,  and  State,  each 
in  turn  exercised  a  free,  unrestrained  authority 
over  paupers  and  pauperism.  I  shall  do  little 
more  than  refer  the  court  to  some  of  the  laws, 
and  state  in  the  briefest  way  their  provisions. 

In  18639  there  is  an  act  of  the  ccuony  provid- 
ing for  the  poor,  which  evidently  alludes  to 
•tul  earlier  laws.  Ancient  Charters  and  Colony 
Laws,  178.  This  act  made  it  the  duty  of  towns, 
not  only  to  provide  for  the  poor,  but  for  all 
alike,  whether  native  inhabitants,  alien  so- 
journers, or  transient  persons. 

In  1692  provision  was  made  compelling  the 
reUUveB  oi  poor  persons  to  contribute,  when 
tible,  to  their  BupporL    Ibid.  252. 
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In  1693  provision  was  made  for  the  forcible 
removal  of  paupers,  not  only  from  one  town  to 
another,  but  out  of  the  colony;  and  further 
provision  of  the  like  kind  was  made  in  1767. 
Ibid.  262,  662. 

In  1720  the  overseers  of  the  poor  were  an- 
thorized  and  required  *to  bind  out  as  [*817 
apprentices  the  children  of  paupers.    Ibid.  429. 

By  the  statute  of  1793,  c.  59,  sees.  15  and  17, 
felons,  convicts,  and  infamous  persons  are 
denied  the  right  of  landing  in  the  Conmion* 
wealth,  and  ship  masters  forbidden  under  pen- 
alties to  bring  in  such. 

By  the  statute  of  1819,  e.  165,  masters  of 
vessels,  if  required  by  the  overseers  of  the  poor 
in  any  town,  are  obliged  to  give  bonds  to  in- 
demnify the  town  for  three  years  against  any 
cost  or  charge  from  persons  brought  is,  who 
might  become  paupers. 

By  the  statute  of  1830,  c  150,  mastera  of 
vessels  are  required  to  give  bonds  to  indemnify 
the  towns  where  they  ma^  land  alien  passengers 
against  liability  for  their  support  aa  paupers^ 
unless  excused  from  so  doing  by  the  overseers 
of  the  poor.  And  there  is  a  further  provision, 
that,  b^  paying  five  dollars  for  any  passenger, 
the  claim  for  a  bond  should  be  commuted. 

These  various  provisions  were  carried  sub- 
stantially into  the  Revised  Statutes  in  1836. 

Thus  stood  the  law  at  the  end  of  nearly  two 
hundred  years  from  the  first  legislation  now  on 
record,  by  which  it  appears  tiiat  the  Colony, 
Province,  and  State  had  in  succession  asserted 
an  unlimited  power  over  paupers  and  pauper- 
ism. They  asserted,  not  only  the  right  to  com* 
pel  the  body  politic  to  provide  for  the  poor,  but 
they  made  the  relatives  within  certain  degrees 
contribute,  if  able;  they  bound  out  poor  chil- 
dren, expelled  from  their  territory  paupers 
which  belonged  elsewhere,  denied  to  such  the 
right  to  come  in,  and  also  shut  out  convicts, 
felons,  and  infamous  persons.  They  aaserted 
manifestly  the  highest  prerogative  over  the 
whole  subject,  and  the  State  has,  down  to  this 
time,  considered  its  power  in  this  respect  un- 
abridged. They  went  to  the  extent  of  deter- 
mining for  themselves  of  what  and  of  whaa 
their  residents  should  consist,  maintaining  this 
right  as  well  after  the  adoption  of  the  federal 
Constitution  as  before. 

About  the  year  1830,  perhaps  a  little  later, 
the  Kin^  of  England  appointed  a  commission 
to  examine  into  the  condition  of  the  poor,  and 
to  report  the  evidence,  and  a  plan  of  relief. 
By  the  increase  of  population  and  the  introduc- 
tion of  machinery  instead  of  the  human  hand 
in  manufactures,  the  evil  of   pauperism   had 

freatly  increased,  and  demanded  some  exp^ 
ient  to  mitigate  its  pressure. 
This  commission,  after  years  of  toil  and  tak- 
ing an  unexampled  mass  of  evidence,  reported 
it,  with  their  comments  thereon.  Hie  evidence 
comes  from  magistrates,  parish  officers,  clem- 
men  etc  and  discloses  the  most  hideous  detuls 
of  poverty,  distress,  and  profligacy  that  have 
ever  been  spread  before  *the  public.  It  [*818 
may  all  be  found  in  the  public  library  fit  this 
capital,  but  it  would  require  a  month's  labor  to 
peruse  it. 

The  great  fact  material  here  is,  that  the  com- 
mission found  that  several  of  the  parishes  hsd 
already  adopted  emigration  as  the  most  sore 
and  effectual  method  of  obtaining  certain  rdkt 
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They  had,  therefore,  raised  money  to  pay  the 
charges  of  shipping  paupers  to  foreign  lands. 
The  commission  give  it  as  their  opinion,  that 
this  mode  of  disposing  of  paupers  promised 
much,  and  ought  to  be  encouraged.  The  fruits 
of  this  policy  were  soon  visible  among  us.  In- 
deed, such  a  fraudulent  conspiracy  to  relieve 
themselves,  not  only  of  the  obligations  of  hu- 
manity but  of  the  expense  of  supporting  their 
own  helpleM  population,  could  not  remain  lone 
concealed.  laiots,  lunatics,  th^  lame,  the  aged 
and  infirm,  women  and  children,  were  thrown 
upon  our  shore  destitute  of  everything,  and  our 
poor-houses  were  filled  with  foreigners  in  this 
hopeless  and  helpless  condition. 

The  same  plan  of  relief  was  also  adopted  at 
a  later  day  on  the  Continent,  and  we  seemed  in 
a  fair  way  to  become  the  poor-house  of  Europe. 
The  evil  has  gone  on  increasing,  until  not  only 
the  poor-houses  and  hospitals  are  full,  but  in 
Boston  and  New  York  immense  sums  have 
been  expended  in  mitigating  the  sufferings  of 
the  alien  poor  and  destitute. 

The  proof  of  these  coming  events  was  un- 
mistakable farther  back  than  1837,  when  the 
act  of  Massachusetts  now  in  question  became  a 
law.  The  State  saw,  not  only  parishes  which 
were  insensible  to  the  dictates  of  humanity  and 
capable  of  transporting  their  poor  and  destitute 
to  unknown  lands,  there  to  leave  them  to  the 
mercy  of  strangers,  but  relatives  and  kindred 
regardless  of  the  ties  of  blood,  who  were  willing 
to  thrust  from  them  the  ag^,  the  infirm,  the 
insane,  and  the  helpless,  and  to  place  them  be- 
yond the  possibility  of  a  return. 

These  were  the  circiunstances  which,  in  1837, 
demanded  legislation,  and  the  act,  in  our  view, 
met  the  exigency,  and  nothing  more.  It  secures 
two  things;  first,  a  bond  to  indemnify  against 
the  liability  for  the  support  of  those  wholly  in- 
eapable  of  providing  for  themselves;  and,  sec- 
ond, two  dollars  for  each  and  every  other  alien 
passenger.  This  bond  and  money  must  be  fur- 
nished before  the  passengers  are  permitted  to 
land. 

It  is  admitted  that  the  provisions  of  the  act 
are  reasonable,  so  far  as  regards  the  daas  who 
oome  in  forma  pauperis,  but  the  law  in  other 
respects  is  alleged  to  be  invalid.  It  was  said, 
among  other  things,  that  we  lay  hold  of  a  ship 
before  she  comes  to  our  jurisdiction ;  but  this  is 
evidently  a  total  misapprehension,  for  she  must, 
by  the  terms  of  the  act,  be  within  our 
810*]  *  waters,  in  the  port  or  harbor  where  the 
passengers  are  to  be  landed,  before  she  is 
boarded  and  the  passengers  examined. 

The  act  is  in  every  feature  manifestly  a  pau- 
per law,  growing  out  of  a  pressing  emergency, 
and  although  as  lenient  as  the  circumstances 
would  allow,  yet  our  right  to  make  and  enforce 
it,  ia  denied.  We  have  seen  that  the  State  has 
exercised  for  two  hundred  vears  the  right  to 
make  pauper  laws.  Can  she  do  it  nowT  I 
contend  that  this  power  is  one  of  her  attributes 
of  sovereignty,  which  she  has  never  surren- 
dered, and  now  has  the  right  to  enjoy. 

That  she  has  not  granted  it  to  the  United 
States,  and  that  they  do  not  possess  it,  is  ob- 
vious. And  it  is  equally  obvious  that  the 
States  have  generally  exercised  this  power  since 
the  adoption  of  the  Constitution.  In  New  York 
▼.  Miln,  11  Pet.  141,  the  court  say  the  police 
power  of  New  York  could  not  be  more  appro- 


priately  exercised  than  in  providing  against  tha 
evils  of  pauperism.  Also,  at  page  142,  they 
declare  pauperism  to  be  a  moral  pestilence,  aa 
much  requiring  protective  measures  as  conta- 

fion  or  infection.  In  Prigg  ▼.  Pennsylvania,  10 
eters,  625,  the  court  say  that  the  right  to  ex- 
pel paupers  and  vagabonds  is  undoubted.  The 
same  principle  is  recognized  and  approved  in 
the  License  Cases,  6  How.  629. 

These  authorities,  as  well  aa  the  case  of 
Holmes  v.  Jennison,  14  Peters,  640,  place  the 
right  of  the  State  not  only  to  regulate,  but  to 
expel,  paupers  in  a  very  clear  light.  The  State 
having  this  right,  has  she  so  used  it  as  to  regu- 
late unlawfully  foreign  commerce,  or  has  she 
usurped  the  taxing  power  of  the  United  States? 
The  ground  assumed  is,  that  the  power  of  Con- 
gress to  regulate  commerce  is  exclusive,  uid 
hence  the  State  can  make  no  law  which  affect* 
such  commerce  without  r^^lating  it  unlawfully. 

This  power  is  not,  by  the  terms  of  the  ^rant^ 
any  more  exclusive  than  the  power  over  militia, 
or  the  right  to  make  bankrupt  laws.  Upon 
examination  of  the  adjudged  cases,  it  will  be 
equally  manifest  that  the  court  have  not  to  set- 
tled the  question.  There  are  dicta  which  seem 
to  look  that  way,  and  some  learned  judges  who 
have  sat  upon  this  bench  have  expressed  them- 
selves as  satisfied  with  these  dicta;  but  there 
are  dicta,  also,  the  other  way,  equally  respect- 
able. 

The  position  assumed  by  the  counsel  is,  that 
a  State  law  made  in  the  exercise  of  lawful 
power  is  unconstitutional,  if  it  affect*  foreign 
commerce.  This  conclusion,  I  contend,  cannot 
be  maintained. 

Gibbons  v.  Offden,  9  Wheat.  1,  is  the  leading 
case  in  which  this  question  of  exclusive  author- 
ity has  been  agitated,  and  is  the  case  supposed 
to  give  countenance  to  the  idea  that  the  power 
*is  exclusive;  and  yet  the  court  mani-  [*820 
festly  studiously  avoid  deciding  the  question. 
On  the  contrary,  they  give  a  construction  to 
the  powers  and  laws  of  the  States  irreconcil- 
able with  such  conclusive  rights  as  are  now 
claimed.  The  court  concede,  in  distinct  terms, 
that  the  laws  concerning  pilots  and  pilotage, 
quarantine,  health,  harbors — in  short,  police 
laws  generally — are  constitutional,  though  they 
do  interfere  with,  and  to  some  extent  regulate 
commerce.  They  rest  on  the  police  power  of  a 
State  exercised  for  necessary  purposes,  and  are 
police  laws — not  laws  regulating  foreign  com- 
merce. 

It  is  obvious  that  police  and  municipal  laws 
do  and  must  exist,  to  a  great  extent,  and  must, 
from  the  character  of  our  government,  deal 
with  and  affect  foreign  commerce.  Debts  must 
be  collected  and  crimes  punished;  ships  must 
be  under  sanitary  and  harbor  regulations;  pi- 
lots are  indispensable;  in  general  terms,  life, 
property,  and  personal  rights  must  be  proti^t- 
ed.  All  such  laws,  in  their  application  to 
those  engaged  in  foreign  commerce,  must  affect, 
and  influence,  nay,  often  tend  to  regulate,  that 
commerce.  They  cannot  be  executed  without, 
and,  moreover,  most  of  them  must  be  State 
laws,  and  cannot  be  supplied  bv  the  United 
States,  if  they  had  power  to  do  it.  The  court 
saw  all  this  when  considering  Gibbons  t.  Ogden, 
and  declare,  in  terms  not  to  be  misapprehended, 
that  police  laws  come  from  the  acknowledged 
power  of  the  State.    They  are«  laya  the  Ch\«l 
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Justice,  police  laws — not  laws  regulating  com- 
merce. The  fact  that  they  do  affect  commerce 
does  not  make  them  unlawful,  though  the  in- 
fluence amounts  to  regulation,  because  they  are 
made  for  other  lawful  purposes,  and  are  as  in- 
dispensable to  the  public  welfare  as  foreign 
commerce. 

The  court  were  manifestly  of  opinion,  that 
health  laws,  harbor  laws,  and  police  laws  gen- 
erally, do  not  conflict  with  the  power  of  the 
United  States  to  regulate  commerce,  nor  dis- 
turb the  harmony  of  the  governments;  but 
both  the  States  and  the  Unit^  States  may  and 
ought  to  exercise  their  respective  powers  to- 
gether in  the  ports  which  are  common  to  both. 

The  doctrine  distinctly  maintained  is,  that 
all  police  laws  are  constitutional  unless  in  con- 
flict with  some  law  of  the  United  States.  This 
opinion  is  fully  sustained  in  the  case  of  New 
York  ▼.  Miln,  11  Peters,  102,  and  in  the  Li- 
cense Cases,  5  How.  604. 

This  is  irreconcilable  with  the  proposition 
of  the  plaintiff's  counsel,  that  such  a  law  may 
be  unconstitutional  without  collision  with  a 
law  of  the  United  States,  and  proves,  moreover, 
that  the  power  to  regulate  commerce  is  not 
exclusive. 

The  extent  of  the  police  powers  of  the  State, 
and  their  right  to  concurrent  jurisdiction  over 
821*]  foreign  commerce,  for  *many  purposes, 
within  a  State,  are  illustrated  in  the  same  case 
in  another  way,  still  more  conclusive.  The 
court  say  that  police  measures  may  be  similar 
to  the  measures  of  the  United  States,  the  forms 
of  law  ihay  be  the  same  as  those  employed  by 
the  United  States  to  regulate  oonmierce,  and 
yet  such  police  acts  are  not  unconstitutional, 
unless  they  come  in  actual  collision  with  the 
laws  of  the  United  States.  The  case,  therefore, 
of  Gibbons  v.  Ogden  falls  far  short  of  main- 
taining the  exclusive  power  over  commerce 
which  is  set  up  in  this  case. 

Thus  stood  the  law  in  1847,  when  the  sub- 
ject came  under  the  consideration  of  the  court 
in  the  License  Cases,  6  Howard,  when  a  ma- 
jority of  the  bench  concurred  in  opinion — 

1.  That  the  question  had  not  been  judicially 
settled. 

2.  That  the  power  to  regulate  foreign  com- 
merce is  concurrent. 

8.  That  there  neither  is,  nor  can  be,  any  un- 
constitutionality in  State  laws  reflating  for- 
eign commerce  within  State  territory,  unless 
such  laws  are  in  conflict  with  some  law  of  Con- 
gress. 

The  question  bein^  thus  finally  disposed  of, 
I  oome  to  the  inquiry,  whether  there  is  any 
law  of  the  United  States  in  conflict  with  the 
law  of  Massachusetts.  The  plaintiff's  counsel 
allege  that  such  conflict  does  exist.  But  be- 
fore examining  the  laws  said  to  be  in  collision, 
I  will  ascertain,  as  far  as  I  am  able,  the  princi- 
ples upon  which  unconstitutional  conflict  rests. 

The  Constitution  of  the  United  States  de- 
clares that  the  laws  of  the  United  States  shall 
be  supreme;  and  it  has  been  often  held,  that, 
in  case  of  conflict,  the  law  of  a  State  must 
yield.  But  when  does  illegal  conflict  exist? 
What  is  the  evidence  of  itt  State  laws  may  be 
similar  to  those  of  the  United  States,  may  act 
upon  the  same  subjects  and  deal  with  the  same 
penona,  mnd  not  be  in  collision.  State  laws 
mAjr  control  BAvigtition,  passengers,  ship  own- 


ers, merchants,  cargoes,  etc.,  may  enforce  up- 
on such  civil  process,  criminal  process,  quar- 
antine  laws,  health  laws,  pilotage  laws,  harbor 
laws,  dock  and  wharfage  laws,  etc,  and  yet 
cause  no  collision,  no  repugnancy  or  ineom- 
patibility  with  the  laws  of  the  United  SUtes 
upon  the  same  subjects. 

It  is  not  Isolation  upon  the  same  subject, 
or  every  seeming  conflict,  then,  that  amounts 
to  unconstitutional  collision.  The  rule  appli- 
cable to  collision  is  laid  down  with  some  dis- 
tinctness in  1  Story's  Com.  432:  '^  cases  of 
implied  limitations  or  prohibitions  it  is  not 
sufficient  to  show  a  possible  or  potential  incon- 
venience. There  must  be  a  plain  incompatibil- 
ity, a  direct  repugnancy,  or  an  extreme  poten- 
tial inconvenience,  leading  to  the  same  rmdt." 

*A  law  may  be  potentially  inconven-[*8SS 
lent,  and  yet  constitutional.  The  system  pre- 
supposes that  the  two  governments  must  woric 
together  in  the  same  territory,  and  upon  the 
same  objects,  or  they  cannot  enjoy  the  func 
tions  conflded  to  them.  The  flrst  object^  there- 
fore, is  to  harmonize  their  action,  and  reooneil* 
as  far  as  possible  the  exercise  of  the  powers 
belonging  to  each.  The  one,  for  example,  has 
the  care  of  life  and  health,  the  other  of  eom- 
merce;  but  life  and  health  cannot  be  protected 
without  controlling  commerce.  The  objects 
then,  should  be  to  harmonize  both,  by  not 
bringing  into  conflict  any  laws  which  can  bt 
reconciled  by  a  liberal  and  fair  interpreta- 
tion of  the  Constitution. 

Hence  it  is  that  repugnance  must  be  direet 
and  incompatibly  plain,  and  hence  it  is  that 
mere  inconvenience  is  not  to  be  regarded,  and 
hence  it  is  that  the  rule  substantially  excludes 
all  cases  of  collision,  except  those  which  cannot 
be  reconciled.  If  a  navigator  be  arrested  on 
board  of  a  vessel  about  to  sail,  or  the  ship  be 
seized  for  debt,  it  is  attended  with  incon- 
venience. If  the  vessel  and  crew  are  detained 
at  quarantine,  or  she  is  compelled  to  deposit 
ballast  in  a  particular  place,  it  may  be  incon- 
venient; and  so  it  may  be  to  take  and  pay  a 
pilot.  And  yet  it  is  manifest  that,  in  most  of 
these  matters,  the  Stetes  do  and  must  hold  the 
right  to  make  and  enforce  laws,  and  the  law  of 
collison  must  conform  to  this  state  of  things. 
collision  neither  can,  nor  was  it  ever  designed 
it  should,  provide  for  all  the  public  wants  and 
exigencies,  in  seaporte.  Hence  the  necessity  of 
a  concurrent,  instead  of  an  exclusive,  juris- 
diction in  the  regulation  of  commerce. 

With  these  remarks,  I  now  come  to  the  in- 

?iuiry,  whether  the  acto  which  have  been  re- 
erred  to  are  in  collision  with  the  law  of  Mas- 
sachusette. 

The  Act  of  1709,  o.  110,  see.  46  (1  Stat,  at 
Large,  661,)  exempte  from  duty  the  apparel, 
perscc&l  baggage  and  mechanical  implements 
of  all  passen^rs.  The  law  of  Massachusetts 
in  no  respect  interferes  with  or  impedes  the  ex- 
ecution of  this  act.  It  has  no  provision  what- 
ever in  regard  to  apparel,  baggage,  or  tools. 
Where,  then,  is  the  direct  repugnancy,  th^ 
plain  incompatibility,  required  by  the  nileT 

The  Act  of  1819  c.  46  (2  Stat  at  Larn, 
488 ) ,  secures  to  passengers  ship  room,  by  limit- 
ing the  number  to  two  for  every  five  tons,  and 
has  provision,  also,  in  regard  to  ship  stores. 
It  requires,  also,  the  master  to  report  a  list 
oC  the  passengerib 
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Thete  Are  all,  except  the  last  provision,  de- 
sig;ned  to  secure  the  comfort  of  the  Dassengen 
while  on  the  voyage.  The  law  of  Massachu- 
setts neither  imp^es,  modifies,  nor  changes 
any  of  the  provisions.  Indeed,  the  only  thing 
SS8*]  in  conmion  to  these  *acts  and  the  law 
of  Massachusetts  is  the  fact  that  they  relate  to 
passengers. 

This  last  named  act  was  considered  in  New 
York  V.  Miln,  and  the  law  of  that  State  de- 
clared not  to  he  in  conflict. 

It  seems  to  be  supposed  that  a  State  has  no 
power  to  legislate  in  regard  to  passengers;  but 
this  is  a  misapprehension.  Because,  as  I  have 
shown,  the  State  has  the  right,  as  it  possesses 
concurrent  power  over  the  subject,  and  because 
it  does  and  has  exercised  the  power  in  regard 
to  quarantine  and  health,  subjecting  passengers 
to  detention  and  rigorous  restraint  The  pau- 
per law  of  Massachusetts  is  as  much  a  police 
act  as  the  health  laws,  and  there  is  as  urgent 
necessity  for  guarding  against  the  evils  of  pau- 
perism, as  against  conti^on. 

The  counsel  next  referred  •generally  to  the 
naturalization  laws,  leaving  us  to  infer  that  the 
law  of  the  State  is  in  conflict  with  all  of  them. 
This  may  be  so,  but  I  have  not  sagacity  enough 
to  see  in  what  way  this  conflict  exists,  or  how 
the  process  of  naturalization  has  any  connec- 
tion with  foreign  commerce,  as  it  cannot  occur 
until  long  after  the  subjects  of  it  have  arrived 
in  the  country.  The  connection,  if  any,  is  too 
remote  to  demand  notice. 

It  is  next  said  to  be  in  conflict  with  the 
Treaty  of  1794  with  Great  BriUih;  but  this 
treaty  was  abrogated  by  the  war.  The  Treaty 
of  1816,  in  its  first  article,  is  not  very  dissimi- 
lar from  the  fourteenth  article  of  the  Treaty  of 
1794.  It  secures  reciprocal  liberty  of  commerce 
to  the  subjects  of  each  country;  but  the  terms 
are  express,  that  persons  doing  business  in  the 
one  country  or  the  other  shall  be  subject  to  the 
laws  where  they  are.  The  laws  of  Massa- 
ehusetts  cannot,  therefore,  conflict  with  any 
rights  secured  by  that  treaty. 

On  the  whole,  there  is  no  direct  repugnancy 
or  plain  incompatibility  with  any  law  or  treaty 
of  the  United  States,  and  therefore  no  unconsti- 
tutional conflict.  Indeed,  it  would  be  more  than 
difficult  to  distinguish  this  law  of  Massachu- 
setts, in  its  influence  upon  foreign  conunerce, 
from  numerous  police  acts  of  the  States. 

If  no  other  objection  than  collision  can  be 
found  against  the  law  of  Massachusetts,  it 
must  remain  in  force.  But  other  objections 
are  raised.  The  right  of  the  State  to  collect  of 
the  owners  of  a  vessel  two  dollars  for  each  alien 
passenger  is  denied,  and  this  provision  is  sup- 
posed to  furnish  proof  that  the  act  is  a  regula- 
tion of  eommeros.  It  becomes  necessary,  there- 
fore, to  inquire  what  right  a  State  has  to  im- 
pose taxes,  and  whether  it  is  restrained  from 
imposing  this  tax  upon  ship  owners. 

On  this  point  I  find  the  doctrines  held  by  the 
S84*]  court  so  precisely  *and  clearly  laid 
down,  that  I  shall  do  little  more  than  cite  the 
language  of  the  bench.  In  McCulloeh  ▼.  Mary* 
land,  4  Wheat.  426,  the  court  declare,  that  the 
power  of  taxation  is  of  vital  importance  to  a 
State;  that  it  is  retained  by  the  States;  that  it 
is  not  abridged  by  the  grant  of  a  similar  power 
to  the  Union;  that  it  is  to  be  eoneurrent^  sk« 
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ercised;  and  that  these  are  truths  which  have 
never  been  denied. 

In  2  Story's  Com.  410,  see.  937,  the  author 
says:  "That  the  power  of  taxation  remains  in 
the  States,  concurrent  and  co-extensive  with 
that  of  Congress,  the  slightest  attention  to  the 
subject  will  demonstrate  beyond  controversy." 

In  the  License  Cases,  6  How.  682,  the  Chief 
Justice  says:  "The  State  power  of  taxation  is 
concurrent  with  that  of  the  general  government, 
is  equal  to  it,  and  is  not  bound  to  yield."  Same 
case.  p.  688,  Justice  McLean  says:  "The  pow- 
er to  tax  is  common  to  the  federal  and  Stats 
^vemments,  and  it  may  be  exercised  by  each 
m  taxing  the  same  property;  but  this  produces 
no  conflict." 

Most  of  these  principles  are  fully  recognized 
in  Providence  Bank  v.  Billings,  4  Peters,  681. 

In  McCulloeh  v.  Maryland,  in  answer  to  a 
suggestion  that  the  States  miffht  abuse  so  un- 
limited a  power  if  the  law  of  the  United  States 
is  not  supreme  over  it,  the  court  say:  "This 
vital  power  may  be  abused,  but  the  Constitu- 
tion  of  the  United  States  was  not  intended  to 
furnish  the  corrective  for  every  abuse  of  power 
which  may  be  committed  by  the  States  .  .  . 
The  only  security  against  abuse  is  found  in  the 
structure  of  the  government  itself."  Again,  at 
page  428:  "It  is  admitted  that  the  ^ower  of 
taxing  the  people  and  their  property  is  essen- 
tial to  the  very  existence  of  the  government, 
and  may  be  legitimately  exercised  on  the  ob- 
jects to  which  it  ii  applicable,  to  the  utmost 
extent  to  which  the  government  may  chooss 
to  carry  it."  Again,  at  page  429:  "it  is  ob- 
vious that  the  right  of  taxation  is  an  incident 
of  sovereignty,  and  is  co-extensive  with  it." 
The  sovereignty  is  therefore  the  limit  of  the 
power. 

In  Weston  ▼.  City  of  Charleston,  2  Peters, 
449,  it  is  said:  "Where  the  right  to  tax  exists, 
it  is  a  right  which  acknowledges  no  limits.  It 
may  be  carried  to  any  extent  within  the  juris- 
diction of  the  State." 

In  Providene  Bank  v.  Billinn,  "The  power 
may  be  exercised  on  any  object  brought  within 
the  jurisdiction." 

The  power,  then,  is  vital,  essential  to  the  ex- 
istence of  a  State,  unabridged,  concurrent,  co- 
extensive with  that  of  the  United  States,  co- 
extensive with  the  sovereignty  of  the  State, 
applies  both  to  persons  and  property,  knows  no 
supreme  law  over  it,  may  reach  any  object 
brought  within  the  jurisdiction,  *and  [*8S5 
may  be  carried  in  its  application  to  any  extent 
the  government  chooses. 

This  summary  of  the  power  is  sufllcient.  It 
needs  no  eommentary,  being  as  broad,  compre- 
hensive, complete,  and  exclusive  as  can  be  de- 
sired; and  yet  we  are  asked  if  the  State  can  tax 
a  ship  or  a  passenfler.  There  is  manifestly  no 
limitation,  except  uie  prohibitions  contained  in 
the  Constitution.  The  State  may  tax  ships, 
wharves,  warehouses,  goods,  men  of  every  de- 
scription, though  engaged  in  commerce,  unless 
restrained  by  positive  prohibitions. 

This  brinffs  me  to  inquire  what  the  prohibi* 
tions  are.  In  art.  1,  sec.  10,  is  found  the  foI» 
lowing  language:  "No  State  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except,  etc  ...  No 
State,  shall,  without  the  consent  of  Congress  lay 
any  du^  ol  tonnage."     These  constitute  the 
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onljr  limits  to  the  power  of  taxation.    It  is  in 
all  other  things  concurrent  aod  equal. 

The  law  of  Massachusetts  imposes  no  duty 
either  on  imports  or  tonnage,  unless  a  charge 
upon  the  owner,  master,  or  consignee  for  bring* 
ing  in  alien  passengers  is  a  duty  on  imports  or 
a  duty  on  tonnage.  What  are  imports?  Are 
persons  imports  t 

In  Brown  v.  Maryland,  12  Wheat.  437,  Chief 
Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  says:  "An  impost  or  duty  on  im- 
ports is  a  custom  or  tax  levied  on  articles 
brought  into  the  country." 

A^in,  he  savs:  "If  we  appeal  to  usage  for 
the  meaning  of  the  word  [imports],  we  shall 
receive  the  same  answer;  they  are  the  articles 
themselves  which  are  brought  into  the  country." 

The  prohibition  relates  to  imports  and  ton- 
nage alone;  imports  are  the  articles  of  mer- 
chandise brought  into  the  country.  Men  are 
articles  neither  of  merchandise  nor  tonnage, 
and  cannot  be  imports,  in  any  known  significa- 
tion of  the  term.  No  one  thinks  of  calling  men 
imports  or  exports  or  cargo,  but  passengers. 
They  are  never  included  in  the  manifest,  or 
deemed  a  part  of  the  cargo,  nor  are  they  sub- 
jected to  any  of  the  regulations  which  belong 
to  imports.  In  New  York  y.  Miln,  II  Peters, 
136,  tne  court  say  that  goods  are  the  subject 
of  commerce;  persons  are  not,  nor  do  they  be- 
long to  commerce. 

It  is  supposed  that  the  ninth  section  of  the 
first  article  of  the  Constitution  gives  some 
countenance  to  the  opinion,  that  men  are  im- 
ports; but  this  clause  manifestly  relates  to 
slaves  and  the  foreign  slave  trade,  and  the  right 
to  tax  those  persons  imported  was  doubtless 
given  to  discourage  the  traffic.  As  soon  as  the 
twenty  years  ran  out.  Congress  suppressed  the 
traffic,  which  indicates  clearly  the  understand- 
S26*]  ing  in  regard  to  the  provision.  *More- 
over,  the  whole  history  of  immigration  shows 
dearly  that  the  framers  of  the  Constitution 
never  anticipated  interposing  obstacles  to  it. 

While,  however,  it  is  admitted  that  men  are 
not  usually  classed  with  imports,  yet  it  is  con- 
tended that»  in  the  form  of  imports,  or  as  a 
tax  generally  upon  commerce,  the  requirement 
of  two  dollars  for  each  alien  passenger  is  un- 
lawful. I  deny  that  any  such  inference  can  be 
drawn,  without  manifest  violation  of  the  con- 
stitutional rights  of  the  States. 

If  any  proposition  is  proved  by  authority 
piled  on  authority,  it  is  that  the  rijg;ht  of  taxa- 
tion is  co-extensive  with  the  jurisdictibn  of  the 
State — that  it  reaches  all  objects  within  that 
jurisdiction — is  uncontrolled  by  any  superior 
power  in  the  United  States,  having  no  limita- 
tions upon  it  except  the  prohibitions  contained 
in  the  Constitution.  Evenrthing  except  duties 
on  imports  and  tonnage  u  left  open  for  the 
States  to  exercise  their  authoritv  upon  it»  when 
and  in  what  manner  they  see  fit. 

The  right  to  tax  ever^'thing  connected  with 
forei^  oonmierce  save  these  two  things  is  un- 
questionable. This  riffht  is  the  thin^  declared 
by  the  court  to  be  valid,  sacred,  indispensable 
to  the  existence  of  a  State — a  right  which 
cannot  ha  relinquished — a  right  not  bound  to 
yield  to  any  other  authority.  This  vital,  sa- 
cred, fudaroental  right,  the  relinquishment  of 
which  cannot  be  presumed,  is  not  a  matter 
io  be  impaired  or  frittered  away  by  conatruc- 
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tion.  It  cannot  be  diminished  or  invaded  with- 
out plain  and  manifest  authority  for  it  frum 
the  Constitution.  The  State  has  a  right,  by  the 
terms  of  the  Constitution,  to  tax  passengers,  or 
ship  owners,  or  ship  masters,  or  any  other  class 
of  men,  because  it  had  this  right  before  the 
Constitution  was  made,  and  has  not  granted 
it  away,  or  been  prohibited  the  use  of  it.  This 
substantive  right  is  not  covered  or  embraced 
by  the  terms  of  the  prohibition,  is  a  thing 
separate  and  distinct  from  imports  and  ton- 
nage, and  was  designed  to  be  left  to  the  use 
of  the  States,  as  much  as  land  or  money  at 
interests 

If  the  prohibition  was  intended  to  cover  more 
that  what  everybody  understands  to  be  im- 
ports and  tonnage,  if  it  were  intended  to  exempt 
men  or  property  from  taxation  because  em- 
ployed in  foreign  commerce,  then  the  framers 
of  the  Constitution  have  utterly  failed  to  ex- 
press their  meaning  in  intelligible  language, 
which  is  highly  improbable. 

But  if  they  did  intend  to  limit  the  prohibi- 
tion to  imports  and  tonnage,  as  the  language 
implies,  how  unjiist  it  would  be  to  enlarge  that 
meaning  so  as  to  cover  other  things,  by  a 
forced,  unnatural  construction  of  the  language! 
Both  justice  to  the  States  and  the  sacred  char- 
acter of  this  right  forbid  that  it  should  be  im- 
paired by  such  a  process. 

*It  seems  to  be  supposed  bv  the  [*8S7 
plaintiff's  counsel,  that,  if  a  tax  has  any  bear- 
ing upon  foreifi;n  commerce,  this  fact  is  proof 
that  the  State  is  regulating  commerce,  and  has 
no  right  to  .maintain  such  a  tax. 

The  fact  that  taxes  upon  men  or  property 
employed  in  foreign  commerce,  or  connected 
therewith,  would  have  a  bearing  upon  it,  and 
tend  to  regulate  it,  was  as  well  Imown  when 
the  Constitution  was  made  as  at  this  time,  and 
vet  the  right  to  impose  such  taxes  is  manifest- 
ly left  in  the  States. 

It  is  said,  nevertheless,  that  a  tax  upon  com- 
merce in  any  form,  tends  just  as  much  to  regu- 
late it,  as  if  it  were  upon  imports  or  tonnage. 
This  may  be  true;  but  as  this  power  was  pur- 
posely left  in  the  States  to  this  extent,  the  pre- 
sumption is,  that  the  makers  of  the  Constitu- 
ion  intended  they  should  have  the  power  to 
regulate  commerce  to  this  extent. 

But  if  the  doctrine  contended  for  be  admit- 
ted, it  would  utterly  defeat  all  right  on  the 
part  of  a  State  to  tax  anything  connected  with 
foreign  commerce,  as  the  tendencv  of  all  tax- 
ation on  such  property  or  persons  is  to  regulate 
it.  Capital,  ships,  warehouses,  goods,  men,  all 
r^ould,  upon  this  principle,  be  exempt,  and 
yet  we  know,  not  only  be  practice,  but  from  au- 
thority, that  this  unabridged  right  does  extend 
to  all  these  objects. 

In  5  How.  676,  the  Chief  Justice  says  "Un- 
doubtedly a  State  may  impose  a  tax  upon  its 
citizens,  in  proportion  to  the  amount  thej 
are  respectively  worth ;  and  the  importing  mer- 
chant is  liable  to  this  assessment  like  any  other 
citizen,  and  is  chargeable  according  to  the 
amount  of  his  property,  whether  it  consists  of 
money  engaged  in  trade,  or  of  imported  goodi 
which  he  proposes  to  sell,  or  any  other  prop- 
erty of  which  he  is  the  owner." 

Nothing  can  be  given  to  the  United  States 
by  construction,  which  is  not  taken  from  the 
btatea.      The    terms    of    the    prohibition    are 
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plain.  No  State  shall  lay  a  duty  on  imports  or 
tonnage.  Is  this  a  denial  of  right  to  tax  men 
or  any  other  thinf  T  Is  anything  reserved  ex- 
clusively to  the  United  States  except  imports 
and  tonnage?  And  if  not^  how  can  a  Stale  be 
denied  the  right  to  its  sources  of  revenue  to  the 
fullest  extent! 

We  think  the  boundaries  of  jurisdiction  are 
plainly  marked  b^  the  language  of  the  prohi- 
oition,  and  that  it  would  be  an  unpardonable 
violation  of  the  rights  of  the  States  to  cover 
objects  which  are  manifestly  excluded. 

But  the  case  of  Brown  v.  Maryland,  12 
Wheat.  419,  is  much  relied  on  to  authorize  a 
blow  at  the  rights  of  the  States.  By  this  de- 
cision, two  questions  were  raised  and  settled. 

1.  That  a  tax  of  $60  upon  an  importer,  as 
S28*]  such,  for  a  license  *to  sell,  and  making 
it  penal  to  sell  the  goods  imported  by  himself 
before  he  pays  such  a  tax,  is  tantamount  to  a 
duty  on  the  ^oods  imported,  and  therefore 
within  the  prohibition  of  the  Constitution. 

This  case  assumes  that,  if  an  importer  is 
thus  taxed,  and  denied  the  riffht  to  sell  before 
he  pays  the  tax,  he  is  taxed  because  he  is  an 
importer  and  engaged  in  that  business,  and 
such  a  tax  is  evasive  in  form,  for  in  substance 
it  is  a  tax  or  duty  on  imports.  The  court  take 
the  ground,  that  what  cannot  be  done  directly 
cannot  be  done  indirectlv,  but  that  the  act, 
which,  when  done  indirectly,  is  equivalent  to  its 
being  done  directly,  must  be  clearly  the  same 
thing  as  that  which  is  forbidden.  In  other  words, 
it  must  be  a  manifest  case  of  evasion— one 
about  which  there  can  be  no  reasonable  doubt. 
The  court  admit  the  right  to  tax  classes  of  men, 
but  deny  the  right  to  tax  the  importer  because 
he  imports,  for  that  is  equivalent  to  a  duty 
on  imports. 

The  decision  of  the  first  point  comes  to  this 
and  no  more.  The  State  may  levy  any  tax 
which  is  not  obviously  a  duty  on  imports,  but  it 
cannot,  by  indirection,  do  the  precise  thing 
forbidden.  It  seems  to  us  very  clear  that 
men  are  not  imports,  nor  were  they  ever 
thought  of  by  the  framers  of  the  Constitution 
as  reserved  sources  of  revenue  to  the  United 
States. 

2.  The  court  decided  that  such  a  tax  upon 
the  importer  was  a  reflation  of  commerce, 
and  therefore  unconstitutional.  The  court 
maintained,  that  the  importer  who  paid  a  duty 
to  the  United  States  was  in  fact  the  purchaser 
of  a  right  to  sell  his  goods,  and  they  deter- 
mined that  this  right  was  secured  to  him 
while  the  goods  in  the  original  bale  remained 
in  his  hands,  but  no  longer.  The  right,  there- 
fore is  limited  to  the  importer,  and  to  goods  in 
the  original  bale  in  his  hands. 

Tlic  court  were  of  opinion,  that  the  right 
to  tax  imports  in  the  original  bale,  if  exercised 
by  the  States,  might  be  carried  so  far  as  to  de- 
feat the  sale,  and  in  that  case  the  tax  would 
regulate  the  disposition  of  the  goods  by  frus- 
trating the  trade.  The^*  therefore  come  to  the 
conclusion,  that  the  r^ht  to  import  implied 
the  right  to  sell,  under  the  limitations  which 
have  been  stated. 

This  doctrine  is  probably  pushed  quite  as  far 
as  the  Constitution  will  bear.  But  passengers 
are  not  bales  of  goods,  or  articles  of  commerce, 
nor  are  they  brought  in  to  sell.  No  trade  is 
defeated  or  frustrated  by  the  law  of  Biassa- 


chusetts,  nor  is  any  commerce  by  water  or  on 
land  regulated.  Tlie  doctrine,  therefore,  main- 
tained on  the  second  point  decided  can  have  no 
application  to  the  case  under  consideration. 

There  is,  then,  I  apprehend,  nothing  in 
Brown  v.  Maryland,  *which  tends  to  [*829 
render  the  law  of  Massachusetts  one  of  ques- 
tionable authority.  Men,  I  repeat,  are  not  im- 
ports, or  articles  of  trade  or  traffic.  If  they 
are,  I  would  ask.  Who  is  the  importer?  Who 
trades  in  them?  Who  dainui  the  right  to  sell? 
Nor  is  there  anything  in  the  more  general  view 
of  the  question  which  can  support  the  view 
that  they  are  constructively  imports.  Why  do 
not  the  counsel  contend  that  they  are  tonnage? 
This  has  been  done  in  the  progress  of  this  case, 
though  it  now  seems  to  be  abandoned.  It  was 
said  at  one  time,  that  one  of  the  acts  of  the 
United  States  connects  passengers  with  ton- 
nage, as  it  forbids  masters  the  right  to  bring 
more  than  two  for  each  five  tons  of  shipping, 
and  hence  the  tax  of  Massachusetts  was  al- 
leged to  be  a  tonnage  duty. 

Nothing  can  illustrate  more  forcibly  the  dan- 
ger of  converting  a  tax  upon  a  ship  owner  or 
master  for  bringing  in  passengers  into  a  duty 
on  imports  or  a  duty  on  tonnage  than  the  fact 
that  ingenious  minds  hesitate  and  disagree  as 
to  which  of  two  classes  of  thinn  so  utterly 
different  in  their  character  it  shall  be  assigned. 
It  proves,  what  is  true,  that  there  is  no  simi- 
larity to  either,  nor  any  congruity  in  the  asso- 
ciation. I  trust,  then,  the  power  of  the  court 
will  not  be  strained  to  diminish  an  obvious 
right  of  the  State,  in  order  to  add  to  the  in- 
creasing power  of  the  United  States. 

I  will  now,  without  pursuing  this  inquiry 
further,  return  tor  an  inquiry  which  I  reserved 
in  the  outset.  1  have  maintained  that  the  law 
of  Massachusetts  is  a  police  law,  and  although 
I  have  argued  the  two  dollar  assessment  as  a 
revenue  measure,  vet  I  maintain  that  the  ()olice 
power  carries  with  it  a  right  to  provide  for  the 
expense  of  executing  any  law  which  the  pub- 
lic exigency  demands. 

Before  considering  the  right  of  raising  money, 
I  will  invite  the  attention  of  the  couA  to  the 
rights  which  the  States  are  acknowledged 
to  possess  in  regard  to  police  authority,  that 
we  may  ses  whether  the  law  of  Massachusetts 
oversteps  the  known  limits  of  that  power  in 
dealing  with  individuals,  or  with  the  United 
States,  or  in  raising  money. 

In  16  Peters,  626,  it  is  said:  "We  entertain 
no  doubt  whatever  that  the  States,  in  virtue  of 
their  general  police  power,  possess  full  juris- 
diction to  arrest  and  restore  runaway  slaves, 
and  to  remove  them  from  their  borders,  and 
otherwise  to  secure  themselves  against  their 
depredations  and  evil  example,  as  they  certain- 
ly may  do  in  cases  of  idlers,  vagabonds,  and 
paupers." 

In  6  How.  629,  License  Cases,  Mr.  Justice 
Woodbury  says:  "It  is  the  undoubted  and  re- 
served power  of  every  State  as  a  political  body 
to  decide  .  .  .  who  shall  compose  its 
popuiavion,  who  becomes  its  residents,  who  its 
citizens,  who  enjoy  *the  privileges  of  [*330 
its  laws,  and  be  entitled  to  their  protection  and 
favor,  and  what  kind  of  business  it  will  toler- 
ate and  protect.  And  no  one  government,  or 
its  agents  or  navigators,  possess  any  right  to 
make  another  State,  s^nst  its  consent^  a  v^^i- 
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tmtlarjr  or  mpUMi  or  poor-houw  farm  for  Ita 
wretched  uutcuU,  or  a  receptacle  (or  lU  pol- 
•ona  to  health  and  iiutrumeDts  of  gambling  and 
debaueberf." 

In  New  York  t.  Mlln,  11  Pet«ra,  141: 
"^here  can  be  no  mode  In  which  the  power  to 
reflate  internal  police  could  be  more  appro- 
priatel;  exercieed"  (than  in  regard  to  panpera). 
'It  ii  the  duty  of  the  StaU  to  protect  Ita  eiti- 
tens  from  this  evil;  thej  bave  endeavortsd  to 
do  Ml  by  pasBing,  among  other  tbii^,  the  aeo- 
Uon  of  the  law  in  queation.  We  uould  npon 
principle  aav  that  It  had  a  right  so  to  do." 
"We  think  It  competent  and  aa  neeessar;  for 
a  State  to  provide  precautionary  meaiurei 
againat  the  moral  pestilence  of  pauper*,  vaga- 
bond*, and  poesiblf  convict*,  aa  it  1*  to  guard 
against  physical  pestllenoe,  which  may  ariae 
from  unaound  and  infeotious  articles  imported, 
or  from  a  ship,  the  erew  of  which  may  be  la- 
boring under  an   infectiou*  di*ease."     p.   142. 

Id  Holmes  t,  Jennison,  14  Peters,  the  same 
doctrine  is  maintained.  Also  in  Groves  v. 
Slaughtor,  IS  Petera,  S16,  per  Mr.  Justice  Bald- 
win. 

In  fi  How.  629,  lieenee  Cases,  Mr.  Justice 
Woodbury  aaysj  "Who  doe*  not  know  that 
•laves  [for  sale]  have  been  prohibited  admit- 
tance by  many^  ot  our  State*,  whether  coming 
from  their  neighbor*  or  from  abroad  I  And 
which  of  them  [the  States]  cannot  forbid  tbeir 
•oil  from  being  polluted  l:^  ineendiarie*  and 
felon*  from  any  quarter?" 

The  constitutions  of  Kentucky,  Mississippi, 
Alabama,  Missouri,  Arkansas — all  Stat«s  ad- 
mitted by  the  aet*  of  Congrea*  to  the  Union — 
have  proviaiona  in  their  constitutions  author- 
liing  the  Legi*latureB  to  ezclftde  slaves  brought 
In  for  sale  from  other  places.  Nearly  all  the 
alave  Stataa  have  laws  upon  this  subject,  for- 
bidding the  introduction  of  slave*  as  merchan- 
dise under  penalties.  The  free  States  go 
farther,  and  so  do  some  of  the  slave  States, 
and  emancipate  the  slaves  thus  brought  in,  in 
violation  of  law.  There  have  been,  and  prob- 
ably now  are,  laws  in  force  raiBing  a  revenue 
out  ot  the  sale  of  negroes  brought  from  one 
State  to  another.  An  account  of  moat  of 
these  constitutions  and  laws  may  be  found  in 
Orove*  V.  Slaughter,  IS  Peter*,  Appendix,  TO. 

A  particular  and  even  minute  examination 
of  the  provisions  of  these  acts,  and  the  power 
dalmed  by  the  States  on  this  head,  mi^t  be 
both  useful  and  instructive;  but  I  have  no  time 
to  do  more  than  invite  Uie  attention  of  the 
court  to  the  subject,  and  make  a  few  very  ob- 
vious suggestions. 

SSI*]  nf  th^  may,  aa  theae  authorities 
certainly  authortie  them  to  do,  exclude  from 
their  territoir  convicts,  felons,  vagabonds, 
paupers,  and  slaves,  and  if,  a*  the  slave  State* 
claim,  they  may  exclude  and  expel  free  ne- 
groes without  violating  the  commercial  poners 
of  the  United  States,  may  they  not  manifestly 
exercise  the  leaser  power  of  regulating  the  ad- 
mission of  any  of  these  or  any  other  classes  uf 
persons,  and  ma^  they  not  prescribe  tbe  eon- 
ditioDS  upon  which  they  shall  be  permitted  to 
oome  Id  I  If  they  may  shut  out  or  expel,  does 
It  not  follow  that  the  power  to  do  ao  implies 
the  power  to  make  conditions^ 

yet  tbia  it  aJJ  that  Ma«*achu*etta  does.  She 
Mys  to  titip  muUn,  U  jon  will  brag  amw% 


■a  the  Insane,  the  hnbecDe,  tlte  tnfinn,  and 
such  aa  are  incapable  of  providing  for  t~ 
aetvea,  I  will  rM«lve  even  these.     I  will  pe 


those  sent  from  the  poor-bousea  of   Europe  t 

'~  1  a  refuge  here,  but  you  shall  indemnify  me 

some  extent  tor  the  expense  which  will  be 


incurred.  You  shall  in  one  class  of  cases  give 
bonds,  in  another  pay  a  very  moderate  sum  of 
money.  I  make  till*  a  condition  upon  whiek 
I  open  my  territory  to  you. 

i  am  aware  that  the  regulations  to  which  I 
have  referred  in  regard  to  slaves  have  been 
•onsidered  r«^latlons  of  police,  and  not  regu- 
lations of  conunerce,  although  alaves  are  held 
and  treated  as  properly,  being  bought  and  sold 
like  merchandiae.  It  slavery  can  upon  thl* 
ground  be  withdrawn  from  the  eommerieal 
power  of  the  United  States,  and  committed  ex- 
clusively to  the  Statea,  then  I  ask,  how  can 
those  who  entertain  thi*  opinion  hestitate  for  a 
moment  In  regard  to  paupers  and  pauperism, 
which  in  no  respect  belong  to  trade,  traffic,  or 
commerce,  but  are  manifestly  subjects  for  po- 
lioa  r^ulation?  How  in  a  matter  so  clear,  can 
the  power  and  right  of  the  State  to  regulute  be 
doubted  I 

The  law  of  Massachusetts  has  no  reference 
whatever  to  foreign  commerce,  except  as  tbe 
instrument  employed  to  inflict  an  injuiv  upon 
the  State.  It  Is  the  avenue  through  which 
these  person*  are  Introduced,  and  ia  controlled 
jntt  *o  far  aa  is  necessary  to  mitigate  the  evil 
and  make  It  endurable,  but  no  farther.  Can 
we  not  do  thisi  I*  our  right  doubted  and  de- 
nied t  Then  I  ask  those  who  concede  the 
power  to  enforce  penalties  for  a  violation  of 
non-intercourse  laws  in  regard  to  slavery,  and 
the  right  to  raise  revenue  when  sale*  are  mode 
of  slave*  from  one  State  in  another,  on  what 

Kund   these   laws   can   be   sustained.      If   the 
of  Massachusetts  comes  within   the   wide 


between  the  States,  how  are  such 
laws  to  escape?  How  have  they  eaeaped 
hitherto!  Have  we  no  right  to  control  the 
mercenary  shipper*,  'who.  *timulated  [*S3S 
by  the  hope  of  gain,  are  struggling  to  empty 
both  the  prisons  and  poor-houaes  of  Ehiro^ 
upon  usT  I  have  read  tbe  language  ot  this 
bench.  In  which  they  concede  the  right,  and 
declare  it  to  be  our  duty,  to  exercise  our  police 
power  by  protective  and  preventive  meas- 
ures. We  are  warned  that  it  is  as  much  our 
duty  to  provide  against  tbe  moral  pestilence  of 
pauperism  as  against  infection.  We  have  not 
over.'^tepped  tbia  boundary  a  hair's  breadth; 
on  the  contrary,  we  have  not  come  fully  up  to 
the  advice,  for  we  do  not  shut  out  the  pestilence. 
What  kind  ot  measures  ore  we  authorised  to 
adopt!  We  may,  under  the  authority  and  sanc- 
tion of  this  court,  determine  who  shall  reside 
with  us;  we  may  shut  out  or  expel  vagabonds 
and  paupers;  we  may  guard  againat  moral  and 
physical  pestilence;  we  may  protect  life,  health, 
and  property ;  we  may  atop  tbe  approach  of 
that  foreign  commerce  which  brings  contagion; 
we  may  say  to  a  ship  master.  You  ahall  tidte  « 
pilot — you  shall  anchor  here,  and  deposit  your 
ballast  there.  In  a  word,  we  may  give  aa  much 
direction  to  commerce  aa  is  necessary  to  aocom- 
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This  ifl  whaX  we  may  do— it  is  what  is  eon- 
eedea  to  us  by  the  highest  authority.  Wlien 
we  exact  bonds  of  indemnity  for  lunatics,  pau- 
pers, aged  and  infirm  persons,  and  those  incapa- 
ble of  supporting  themselves,  it  it  doing  more 
than  to  protect  ourselves  by  very  reasonable 
measures  T  When  we  ezaet  of  masters  two  dec- 
lare for  each  alien  brought  in,  to  be  expended  in 
relieving  these  alien  paupers,  whom,  if  we  re- 
ceive, we  must  support^  is  this  a  measure  out- 
side of  what  is  recommended? 

How  are  we  met  when  we  attempt  to  exer- 
eise  the  power  conceded  to  ust  If  we  attempt 
to  meet  pauperism  in  the  great  highway  of  its 
introduction,  we  are  rebuked  for  r^ulating  for- 
eign commerce,  although  everybody  can  see  that, 
if  this  privilege  be  denied  to  us,  we  can  take  no 
effective  measures  to  prevent  its  introduction; 
for  we  must  see  the  persons  and  know  their 
condition  before  we  can  decide  what  is  expe- 
dient. Moreover,  nothing  can  be  effectual  that 
is  not  felt  by  those  who  are  chiefly  instrument- 
al in  the  introduction  of  such  persons. 

We  may  protect  ourselves,  say  the  court;  but 
when,  how,  where  T  These  are  pregnant  in- 
quiries. Can  we  deal  with  paupers  and  pau- 
perism as  with  contagion  or  infection?  Can 
we  hold  those  who  bring  the  calamity  upon 
us  accountable?  Can  we  protect  ourselves 
as  we  do  against  the  dangers  of  gun- pow- 
der and  explosive  articles,  which  put  in  peril 
life  and  property?  We  lay  the  burden  of  pro- 
tective measures  upon  those  who  bring  in  such 
merchandise  or  such  diseases. 
SS8*]  *What  can  a  State  do  to  avert  or  pre- 
vent, after  the  paupers  and  vagabonds  are 
landed  and  mixed  with  the  popluation?  Such 
an  exercise  of  the  power  conceded  to  us  would 
be  barren  and  useless.  We  must  meet  it  on 
shipboard,  as  we  do  disease  and  dangerous  mer- 
chandise. There  we  can  put  our  hands  upon 
the  lunatics,  idiots,  aged  and  infirm  paupers, 
etc  There  we  can  learn  what  the  ship  owner, 
the  master,  and  the  agents  for  onigration  are 
about.  There  we  can  detect  their  conspiracy 
with  the  parishes  of  Europe  to  transfer  their 
poor  and  their  culprits  to  this  country,  to  poi- 
son our  morals  and  increase  our  burdens.  There 
ia  the  place,  and  the  only  place,  to  applT  the 
corrective,  where  the  evidence  can  lead  U)  no 
mistake. 

If  we  cannot  meet  the  evil  here,  and  regu- 
late it  here,  the  power  to  expel  and  the  power 
to  prevent  are  empty  and  worthless.  The  re- 
sult will  be,  that  ship  masters  and  traffickers 
in  emigration  can  and  will  force  upon  us  pau- 
pers, vagabonds,  felons,  and  infamous  persons, 
though  we  have  an  admitted  power  to  expel 
them. 

The  Constitution  was  never  designed  to  work 
out  such  results — results  which  are  as  injurious 
to  the  United  States  as  they  are  to  the  States. 
If  we  cannot  meet  and  control  by  suitable  reg- 
ulations the  introduction  of  such  persons,  on 
what  principle  can  the  laws  expelling  or  for- 
bidding the  introduction  of  free  negroes  be  sus- 
tained? Such  laws  exist,  and  I  apprehend  it 
will  be  found  difficult  to  sustain  them  on  the 
ground  of  color  alone. 

But  I  have  dwelt,  perhaps,  sufficiently   on 
this  question  of  power  to  admit  or  deny  to  per- ! 
sons  the  right  to  live  among  vi.    A  still  more 
IS  li.  ed. 


important  inquiry,  though  secondary  In  princi- 
ple, arises  as  to  the  power  to  exact  two  dollars 
for  each  alien,  as  a  condition  upon  which  he 
may  come  to  abide  here?  I  contend  that  this 
feature  of  the  law  (although,  in  reply  to  the 
arguments  of  counsel,  it  has  been  treated  as  a 
revenue  measure)  is,  in  fact,  strictly  a  police 
measure. 

The  counsel  deny  that  the  State  has  a  right 
to  take  any  money  in  execution  of  the  law.  I 
trust  we  have  vindicated  the  right,  as  belongs 
ing  to  the  reserved  power  of  the  State  t:)  lax 
whatever  is  within  its  territory;  but  whether 
we  have  or  not,  there  can  be  little  doubt  that 
police  laws  carry  with  them  the  inherent  right 
to  raise  in  some  form  sufficient  funds  to  execute 
the  law. 

It  is  upon  this  ground  that  fees  are  paid  to 
pilots,  and  that  masters  are  c<»npelled  to  pay, 
whether  they  take  a  pilot  or  not.  It  is  on 
this  ground  that  ship-owners  are  obliged  to 
pay  the  expenses,  often  large,  of  quarantine 
and  health  laws.  It  is  on  this  ground  that 
ballast  laws  and  harbor  laws  are  enforced. 
*A11  such  acts  subject  the  party,  either  [*884 
to  expense  or  to  what  is  equivalent. 

These  police  acts  all  stand  on  the  firm  basis 
of  acknowledged  right.  The  authority  of  a 
State  to  maintain  and  enforce  them  is  admitted. 
They  are  mostly  precautionary  measures,  found 
necessary  for  the  public  welfare.  The  princi- 
ple running  through  them  all  is,  that  those  who 
give  occasion  to  resort  to  corrective  legislation 
must  bear  the  expense.  It  may  be  a  great  mis- 
fortune to  have  contagion  on  board  of  a  vessel; 
but  those  who  sail  her  bring  it  in,  and  must 
bear  the  expense  of  the  measures  necessary  to 
preserve  the  public  health.  This  right  goes, 
not  only  to  the  requirement  of  money,  but  to 
the  destruction  of  property,  when  saifety  de- 
mands it.  This  principle  is  inherent  in  the  po- 
lice system,  and  if  it  were  not — if  the  expense 
of  executing  such  laws  could  not  be  exacted — 
they  could  not  be  executed  at  all.  The  State 
manifestly  ought  not  to  be  required  to  pay 
pilots,  or  for  the  expense  of  quarantine. 

Is  there  any  weU  founded  distinction  be- 
tween this  mode  of  employing  police  power 
and  that  adopted  by  Massachusetts?  Is  not 
protection  against  paupers  just  as  necessary 
and  as  completely  police  in  its  character  as  the 
preservation  of  health? 

Let  us  look  attentively  at  the  law  of  Massa^ 
chusetts  in  this  particular.  It  manifestly  can-^ 
not  be  executed  without  expense.  Officers, 
boats,  and  boatmen  are  necessary,  for  vessels 
must  be  boarded.  The  passengers  must  be  ex- 
amined, and  bonds,  in  some  cases,  required. 
These  are  admitted  to  be  appropriate  measures, 
but  they  cannot  be  executed  without  money. 
Those  who  can  give  no  bonds  must  be  sent 
back,  and  this  is  attended  with  large  expenses. 

It  is  obvious  that  the  amount  of  expenses  can 
neither  be  foreseen  nor  accurately  estimated. 
What  rule  could,  under  such  circumstances,  be 
adopted  for  raising  funds?  The  LegislaturCi 
being  left  at  discretion,  thought,  in  the  then  ex- 
isting state  of  things,  a  scale  equal  to  two  dol- 
lars each  for  such  aliens  as  gave  no  bond* 
would  be  adequate  to  the  exigency,  and  accord- 
ingly required  the  master  to  pay  that  much. 
And  the  Supreme  Court  ol  Massachusetts  say, 
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that  it  little  more  than  eorered  the  actual  ez- 
penae  at  the  time  this  suit  was  instituted. 
There  has  since  been  a  ^eat  increase  of  the 
number  of  aliens  arriving  annually  in  Massa- 
chusetts, and  this  fact  is  employed  to  lead  the 
court  to  erroneous  conclusions.  We  believe, 
however,  the  case  is  to  be  decided  by  the  rec- 
Td,  and  if  so,  it  will  be  seen  that  the  record 
does  not  object  to  the  amount  of  money 
raised,  but  to  the  right  to  raise  any.  The  ob- 
jection is  to  the  power  of  the  State  to  demand 
any.  We  say  we  have  a  right  to  enough  to 
meet  all  expenses,  at  least,  under  any  view  of 
885*]  constitutional  *power  which  may  be 
taken,  and  that  an  excess  cannot  be  noticed  by 
the  court  unless  the  fact  appears  upon  the 
record. 

I  have  now  chiefly  gone  over  the  material 
considerations  connect^  with  this  case,  and 
feel  deeply  conscious  tliat  I  have  but  too  im- 
perfectly discharged  the  duty  imposed  upon 
me.  I  will,  however,  briefly  recapitulate  the 
positions  which  have  been  assumed,  that  the 
court  may,  at  a  glance,  see  in  connection  the 
grounds  upon  which  we  stand. 

1st.  I  have  maintained  that  the  law  of  Mas- 
sachusetts is  a  police  act  for  the  regulation  of 
paupers  and  pauperism. 

2d.  That  the  State  has  a  right  to  make  such 
laws,  which  are  but  a  modification  of  a  svstem 
which  has  been  maintained  by  her  people  for 
two  hundred  years,  who  have  and  do  claim 
the  right  of  unqualified  sovereignty  in  this  par- 
ticular. 

3d.  That  although  the  Ck>nstitution  gives  to 
Oongresc  the  power  to  regulate  foreign  com- 
merce, yet  this  is  not  an  exclusive  but  a  con- 
current power,  and  that,  consequently,  the 
State  may,  within  its  own  limits,  regulate  for- 
eign commerce,  provided  it  does  not  make  laws 
for  that  purpose  which  are  repugnant  to  the 
laws  of   the   United   States. 

4th.  That  no  such  conflict  or  repugnancy 
does  exist  between  the  law  of  Massachusetts 
and  any  law  of  the  United  States,  and  there- 
fore the  law  of  Massachusetts  is  valid. 

6th.  That  two  views  might  be  taken  of  that 

£  revision  of  the  law  which  required  the  master 
>  pay  after  the  rate  of  two  dollars  each  for  all 
alien  passengers  brought  into  port  and  landed. 
First,  the  counsel  for  the  plaintiff  maintains 
that  it  is  a  tax  for  revenue,  and  as  such  is  a 
regulation  '>f  commerce.  We  meet  them  on 
this  ground  by  saying,  that  the  provision  can 
be  and  is  h.aintained  under  the  taxing  power 
of  the  State,  which,  being  concurrent  and  co- 
extensive with  that  of  the  United  States,  and 
equal  to  it,  necessarily  confers  the  right  to  tax 
navigators,  owners,  passengers,  or  any  other 
class  of  persons  engaged  in  commerce,  unless 
the  State  is  restrained  by  the  prohibitions  in 
the  Constitution;  that  these  are  limited  to  du- 
ties on  imports  and  tonnage;  that  men  are 
neither  the  one  nor  the  other,  nor  are  they  the 
subjects  of  trade  and  commerce,  as  they  are  not 
bought^  or  sold,  or  brought  into  the  country  by 
anyone  for  the  purposes  of  trade.  They  are, 
therefore,  excluded  from  the  prohibitions,  and 
are  left  to  the  State  as  a  resource  of  revenue, 
and  may  be  taxed. 

The  other  view  follows  out  the  princi))le  up- 
on   which   we  atari,  namely,   that  the   law  is 

Btrictljr  A  police  act  made  to  correct  an  exiatuiii 
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and  growing  evil,  and  stands  upon  the  same 
basis  as  the  quarantine  and  health  laws  of  the 
States.  In  lookinff  at  the  subject  in  this  as- 
spect,  we  conti>v»<led  that  the  States  *do,  [*886 
and  always  have,  exercised  an  extensive  con- 
current jurisdiction  over  foreign  commerce, 
and  those  employed  in  it;  that  the  laws  of  the 
States  which  relate  to  shipping,  wharves,  docks, 
piers,  harbors,  and  the  men  employed  in  for- 
eign commerce,  are  innumerable  and,  as  was 
well  said  by  Mr.  Justice  Catron,  so  numerous 
and  diversified  that  Congress  could  not  supply 
them  in  a  century.  1  said  that  hence  the 
necessity  of  a  concurrent  exercise  of  the  power 
over  foreign  commerce  was  apparent.  Our 
system,  as  a  whole,  is  complicated ;  two  govern- 
ments spread  over  the  same  territory,  but  for 
different  purposes,  must  impinge  upon  each 
other  occasionallv.  But  the  day  has  gone  bv 
when  we  need  feel  any  alarm  from  the  strength 
of  individual  States.  Virginia  once  held  a 
twelfth  of  the  political  power  in  the  Senate; 
now,  she  holds  but  a  thirtieth,  and  her  rela- 
tive importance  to  the  Union  has  waned  beyond 
that  proportion.  The  States,  at  ever^  advance 
of  the  power  and  strength  of  the  Union  by  an 
increase  of  the  members  of  the  confederacy, 
lose  something  of  their  relative  importance  and 
comparative  strength.  They  go  backward  in 
the  process,  while  the  confederacy  goes  for- 
ward. This  is  a  warning  to  us  to  take  nothing 
from  the  power  of  the  SUites  to  add  to  the  pow- 
er of  the  Union,  for  in  the  States  lies  the 
strength  of  the  Union.  This  federal  govern- 
ment is  wholly  incapable  of  managing  the  great 
and  complicated  affairs  of  this  wide-spread 
coimtry.  It  cannot  legislate  for  the  local  wants 
of  Maine  and  Texas.  These  are  supplied  by 
the  local  Legislatures  of  the  States,  whose  pow- 
ers are  so  great,  so  diversified,  and  so  compre- 
hensive, that,  if  this  government  were  sus- 
pended in  its  operations,  our  persons  and  prop- 
erty would  remain  secure.  Justice  would  be  ad- 
ministered, and  good  order  just  as  well  pre- 
served as  it  is  now.  The  only  material  de- 
rangement would  be  in  the  foreign  trade  and 
commerce.  It  is  manifest  that  our  strength, 
and  the  durability  of  our  system,  lie  in  the 
federative  principle — ^in  the  organization  of 
States,  whose  powers  embrace  evexrthing  ex- 
cept a  verv  few  national  objects.  The  limita- 
tion of  this  government  to  such  objects  alone 
gives  to  it  its  strength  and  usefulness,  and  the 
most  unwise,  if  not  the  most  fatal,  course  it 
can  take  will  be  to  arrogate  to  itself  the  power 
of  the  States,  by  taking  from  them  what  they 
have  been  accustomed  to  enjoy  through  the 
whole  federal  history.  The  counsel  say  the 
power  over  foreign  commerce  is  exclusive,  and 
no  doubt  this  doctrine  extends  also  to  com- 
merce between  the  States.  Commerce  consists 
of  everything  belonging  to  trade  and  naviga- 
tion. It  is  manifest  however,  that  the  States 
have  managed,  controlled,  and  regulated  at  all 
times  nine  tenths  of  this  intercourse.  Their 
laws  prevail,  not  only  in  the  Sports,  [*887 
harbors,  cities,  etc.,  but  I  know  of  no  attempt 
on  the  part  of  the  United  States  to  regulate  in 
any  way  the  trade  between  New  Hampshire, 
Vermont,  Rhode  Island,  and  Massachusetts,  or 
that  between  New  Jersey,  Connecticut,  and 
New  York.  The  great  markets  draw  their 
diAVj   viv^V\»4  liom   Um   neighboring   States, 
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which  in  tarn  supply  their  wants  from  those 
markets.  Hitherto  the  United  States  have 
wisely  left  all  these  things  undisturbed  in  the 
hands  of  the  States;  but  if  ever  a  contest 
grows  up  concerning  this  power,  the  decision 
must  be  that  it  is  concurrent,  as  the  United 
States  are  utterlj^  incompetent  to  supply  the 
necessary  legislation.  This  is  sufficiently  man- 
ifest, if  we  take  this  District  of  Columbia  as  an 
example  of  the  capacity  and  ability  of  Congress 
to  administer  to  local  wants. 

Such  are  the  grounds  upon  which  I  have  en- 
deavored to  place  the  merits  of  the  questions 
involved.  We  are  opposed  at  every  step,  and 
whatever  position  we  assume,  it  is  alleged  to 
be  within  the  supposed  mischief  complained 
of.  We  are  denied  the  ri^ht  to  board  a  vessel 
for  the  purpose  of  examming  the  passengers. 
We  were  always  till  now  denied  by  the  coun- 
sel the  right  to  exact,  in  any  case,  a  bond  of  in- 
demnity for  alien  paupers;  and  as  a  bond  is  a 
contingent  liability  to  pay  money,  it  is  difficult 
to  see  how  it  can  be  lawful,  though  it  is  now 
eonoeded  to  be  so,  while  a  claim  for  money  is 
denounced  as  unlawful.  The  one  right  stands 
upon  no  better  foundation  than  the  other. 

We  are  denied  the  right  to  demand  money 
for  any  purpose.  We  can  do  none  of  these 
things  without  regelating  unlawfully  foreign 
eommerce.  We  cannot  meet  and  correct  the 
evil  of  pauperism.  England,  Ireland,  and  Ger- 
many may  empty  their  poor-houses  upon  us, 
and  compel  us  to  assume  their  burdens  and  to 
perform  their  duties  to  humanity,  because  we 
are  passive,  powerless  instruments  in  their 
hands. 

We  do  not  believe  that  the  States  are  thus 
■horn  of  their  authority,  or  that  the  Constitu- 
tion of  the  United  States  was  ever  designed  to 
cover  such  broad  ground,  and  therefore  we  feel 
confident  that  the  law  of  Massachusetts  is  oon- 
stitutionaL 

Smith  T.  Turner. 

Mr.  Willlfl  Hall,  for  the  defendant  In  error: 
On  the  former  argument  of  this  cause,  the 
distinguished  counael  who  will  conclude  this 
discussion  illustrated  it  by  supposing  a  citizen 
of  the  United  States  coming  irom  Charleston 
by  water  to  arrive  in  the  harbor  of  New  York; 
it  may  be  a  member  of  Congress,  on  his  way  to 
888*]  discharge  his  legislative  *f unctions  in 
the  Capitol,  or  it  may  be  one  of  this  honorable 
court,  proceeding  to  his  seat  in  this  august 
tribunal.  His  progress  is  arrested,  and  he  is 
not  allowed  to  proceed  until  he  has  paid  a  dol- 
lar to  an  official  of  the  State  or  city  of  New 
York.  This  is  true.  Nor  is  this  citizen  al- 
lowed to  enter  the  city  at  all,  if  infected  with 
the  yellow  fever  or  any  other  infectious  disease. 
And  if  he  approaches  the  city  by  land,  he  will 
not  be  allowed  to  enter  the  ferry  boat  at  Jer- 
sey City  until  he  has  paid  the  toll. 

It  would  be  a  truer  illustration  to  suppose  a 
eitizen  or  an  alien — no  matter  whom,  the  Pres- 
ident of  the  United  States  or  the  humblest  in- 
dividual that  ever  entered  the  harbor — any 
person  capable  of  being  the  vehicle  of  in- 
fectious disease — to  approach  our  city,  bring- 
ing infection,  bearing  death  to  thousands — an 
approach  more  dreadful  than  that  of  an  invad- 
ing army.    He  ii  repelled— justly  repelled— by 
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the  express  authority  of  the  law  of  nations. 
Vattel,  Book,  2,  ch.  0,  sec.  123. 

By  whom  is  he  repelled?  By  the  federal 
government?  Under  what  clause  of  the  Con- 
stitution? Under  which  of  its  powers?  Under 
its  commercial  power? — ^A  traffic  in  contagion! 
a  tariff  upon  disease!  Under  its  war  power? 
— ^A  war  with  the  kinff  of  terrors!  No.  The 
State,  and  the  State  alone,  has  the  power,  and 
alone  is  charged  with  the  duty,  of  repelling 
disease,  and  of  guarding  its  confines  from  the 
entrance  of  whatever  might  injure  its  citizens. 

To  turn  away  the  stranger  to  perish  was  un- 
civilized and  unchristian;  but  long  experience 
proved  that  it  was  also  unsafe.  Men  thus  des- 
perately situated  would  find  means  to  commu- 
nicate with  their  friends  on  shore,  and  thus  the 
infection  would  be  propagated  In  spite  of  all 
efforts  at  prevention. 

The  perception  of  this  necessity,  increasing 
wealth,  a  better  civilization,  and  a  larger  infu- 
sion of  the  Christian  maxim,  "Do  aa  you 
would  be  done  by,"  at  length  erected  a  hospi- 
tal on  the  coast,  m  connection  with  the  quaran- 
tine, for  the  exclusive  use  of  all  persons  enter- 
ing our  harbor  from  the  sea,  until  they  can 
safely  be  permitted  to  enter  our  thronged  city. 

How  should  the  expenses  of  the  quarantine 
and  its  appurtenances  be  defrayed?  By  the 
passenger,  or  by  the  State?  The  State  did  not 
invite  the  stranger  to  her  shores.  He  did  not 
come  for  her  benefit.  The  misfortime  which 
has  fallen  upon  or  threatens  him  is  not  of  her 
procuring.  Why  should  she  divide  the  evil 
with  him? 

It  is  eminently  proper  that  the  passenger 
should  pay  all  reasonable  and  proper  ex- 
penses. He  receives  all  the  direct  benefit,  and 
the  maxim  applies.  Qui  sentit  commodum  de- 
bit et  sentire  onus.  Here  the  State  is  indirect- 
ly benefited.  So  it  *is  by  a  turnpike;  [*380 
but  the  traveler,  who  receives  the  direct  benefit, 
pays  the  toll.  So  in  Europe  it  is  supposed  that 
the  safety  of  society  requires  the  adoption  of  a 
law  in  every  nation  that  no  one  shall  travel 
through  the  territory  without  a  passport,  but 
the  traveler,  and  not  the  State,  pays  for  the 
passport.  The  State  is  under  no  obligation  to 
permit  the  passenger  to  enter  her  territory  at 
all.  Nothing  can  be  more  reasonable,  there- 
fore, than  that  she  should  make  it  the  condi- 
tion of  his  admission,  that  he  should  pay  all 
the  expenses  which  his  admission  occasions. 

The  record  in  this  case  shows,  that,  some- 
time in  1841,  the  plaintiff,  as  master  of  the 
ship  Henry  Bliss,  brought  into  the  port  of  New 
York,  from  Liverpool,  a  foreign  port,  and 
landed,  two  hundred  and  ninety -five  steerage 
passengers. 

1  Revised  Statutes,  p.  436,  sec.  7,  requires 
"the  health  commissioner  of  the  port  of  New 
York  to  .demand,  and,  in  case  of  refusal  or 
neglect  to  pay,  to  sue  for  and  recover,  in  his 
name  of  office,  the  following  sums,  from  the 
master  of  every  vessel  that  shall  arrive  in  the 
port  of  New  York,  vis.:  "For  the  master  and 
each  cabin  passenger  in  a  vessel  arriving  from 
a  foreign  port,  one  dollar  and  fift^  cents.  For 
each  steerage  passenger,  mate,  sailor,  or  mari- 
ner, one  dollar." 

The  defendant,  as  health  commissioner,  de- 
manded of  the  plaintiff,  as  master,  eto.,  the 
sum  of  two  hundred  and  ninetj-live  dollars  for 
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the  use  of  the  quarantine,  for  that  number  of 
steerage  passengers  brought  by  him  in  his  ves- 
sel as  aforesaid.  The  master  refused  to  pay, 
and  the  health  commissioner  su«l,  as  required 
by  the  statute. 

The  action  is  debt  on  the  statute.  The  mas- 
ter demurred,  on  the  ground  that  the  State 
law  is  contrary  to  the  Constitution  of  the  Unit- 
ed States,  and  void. 

The  Supreme  Court  of  New  York  overruled 
the  demurrer,  denying  that  the  State  law  is 
contrary  to  the  Constitution  of  the  United 
States,  and  declaring  that  the  principle  in- 
volved is  essentially  the  same  as  that  involved 
in  the  case  of  New  York  v.  Miln,  11  Peters,  de- 
cided by  this  court  in  favor  of  the  State  law. 

The  master  appealed  from  this  decision  to 
the  Court  of  Errors,  the  highest  court  in  our 
State,  and  that  court  unanimously  affirmed  the 
decision  of  the  Supreme  Court.  From  that 
court  the  master  has  appealed  to  this  hi^h  tri- 
bunal, and  the  only  specification  which  he 
makes  of  the  unconstitutionality  which  he  al- 
leges against  the  State  law  is,  that  it  is  a  reffu- 
lation  of  commerce  over  which  the  State  has 
no  jurisdiction. 

This  cause  has  already  been  once  elaborately 
argued  before  the  court.  Cases  involving 
S40*]  analogous  principles  have  since  *been 
fully  discussed  by  very  eminent  counsel.  This 
re-argument  which  has  been  ordered  admon- 
ishes me  that  the  case  itself  has  been  thorough- 
ly investigated  by  the  court,  which,  after  view* 
&g  it  in  every  aspect,  by  the  light  of  all  the 
arguments  which  have  been  suggested,  still 
ihids  itself  perplexed  with  doubt  and  sur- 
rounded with  difficulties. 

Under  these  circumstances,  far  abler  coun- 
sel might  well  despair  of  being  able  to  present 
a  new  view  of  the  case,  or  a  new  argument; 
but  if  I  cannot  hope  to  enlighten,  I  will  prom- 
ise at  least  not  to  detain  the  court  longer  than 
is  necessary  to  run  rapidly  over  the  brief  which 
I  have  prepared. 

I.  Our  quarantine,  as  now  established,  rests 
upon  two  laws,  both  passed  on  the  same  day, 
both  havii^  a  common  origin,  both  made  with 
obvious  re^rence  to  each  other,  although  by 
different  Legislatures,  and  both  forming  m  fadi 
but  one  law. 

The  first  was  passed  by  the  State  on  the  27th 
of  February,  1709.  The  second  was  enacted 
by  the  federal  government  on  the  same  day. 
1V>  be  understo^,  they  must  be  collated  and 
traced  historically. 

Far  removed  from  danger,  we  now  coolly 
discuss  the  provisions  of  laws  made  in  the  very 
agony  of  fear.  We  must  retrace  our  steps;  we 
must  catch  the  spirit  of  the  times  before  we 
ean  understand  or  appreciate  the  various  pro- 
▼isions  of  those  laws. 

The  State  law  is  the  one  establishing  the 
quarantine  and  marine  hospital  at  Staten  Is- 
land, and  which  adopts  the  provision  as  to  pas- 
sengers substantially  as  it  now  exists. 

^e  law  which  in  these  days  of  State  rights 
is  souffht  to  be  overthrown,  as  going  too  far  in 
asserting  the  separate  existence  of  the  States, 
was  passed  in  the  heyday  of  federalism  and 
consolidation.    It  was  passed  by  a  federal  Leg- 
islature,  a    federal    council   of   revision,   and 
gljg^ed  by  John  Jay,  as  Qovemor.    If  it  is  ob- 
aoxiouB  to  the  objeetiooi  now  urmd  taiinit 
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it,  the  objectionable  clauses  have  not  crept  ia 
through  any  oversight  or  inadvertence  on  the 
part  of  its  framers.  No  law  was  ever  better 
considered,  both  as  to  its  efficiency  for  the  pur- 
pose intended,  and  as  to  its  collision  with  any 
law  of  the  United  States. 

This  obnoxious  law  was  reported  by  a  joint 
special  committee,  of  which  Aaron  Burr  was  a 
member  and  De  Witt  Clinton   was  chairman. 
For  ten  years  prior,  the  yellow  fever  had  raged 
almost  annually  in  the  city,  and  annual  laws 
were  passed  to  resist  it.    The  wit  of  man  was 
exhausted,  but  in  vain.    Never  did  the  pesti- 
lence rage  more  violently  than  in  the  summer 
of  1796.    The  State  was  in  despair.    The  ris- 
ing hopes  of  the  metropolis  began  to  fade.    The 
opinion  was  gaining  ground,  *that  the  [*841 
cause  of  this  annual  disease  was  indigenous, 
and  that  bX\  precautions  against  its  importation 
were  useless.    But  the  leading  spirits  of  that 
day  were  unwilling  to  give  up  the  city  without 
a   final    desperate    effort.    The   havoc    in    the 
summer  of  1798  is  represented  as  terrific.    The 
whole  country  was  roused.    A  cordon  sanitaire 
was  thrown  around  the  city.    Governor  Mifflin, 
of  Pennsylvania,  proclaimed  a  non -intercourse 
between    New    York    and    Philadelphia.    This 
may  be  thought  to  conflict  strangely  with  the 
doctrine  that  the  federal  government  alone  has 
jurisdiction  of  commerce  between  the  States, 
but  it  may  serve  as  an  illustration  that  the  po- 
lice laws  of  the  States  are  paramount;   that 
when   men   are   trembling  for  their  lives,   no 
commercial  regulations  can  oppose  a  moment's 
obstacle.    Facts  were  proclaimed  in  Connecti- 
cut and  in  the  neighboring  cities,  and   when 
the  pestilence  had  subsided,  thanksgivings  were 
proclaimed  in  this  and  the  neighboring  States. 
Governor  Jay  called  the  attention  of  the  Legis- 
lature to  the  subject  in  his  message,  and  they 
responded  by  appointing  a  joint  special  com- 
mittee of  the  Senate  and  Assembly,  at  the  head 
of  which  they  placed  De  Witt  Clinton,  then  a 
senator  from  the  city  of  New  York,  iust  com- 
mencing that  glorious  career  which  has  since 
rendered  his  name  immortal.    This  act  of  rais- 
ing a  special  joint  committee  of  the  two  houses 
is  as  rare,  and  almost  as  significant  of  great 
danger  impending  over  the  republic,  as  that  of 
appointing  a  dictator  in  ancient  Rome.    This 
joint  committee  reported  the  law  of  1799  as  a 
supplement  to  the  law  of  1798.    This  law  con- 
templated, by  an  express  provision,  that  the 
aid  of  the  United  States  should  be  sought  as 
far  as  deemed  necessary,  and  another  provision 
of  the  law  imposed  a  light  charge  upon  passen- 
gers, for  the  purpose  of  supporting  the  estab- 
lishment. 

The  system  then  established  has  continued 
without  material  variation  to  this  day.  It 
seems  to  have  had  two  objects  in  view : 

1st.  To  cut  off  completely  all  intercourse  be- 
tween persons  under  quarantine  and  the  city. 

To  effect  this,  the  law  required  that  the  quar- 
antine should  be  removed  from  Governor's 
Island,  which  was  within  three  quarters  of  a 
mile  of  the  city,  to  Staten  Island,  which  was 
more  than  nine  miles  distant.  It  also  required 
a  plot  of  forty  acres  of  ground  to  be  purchased, 
and  a  wall  to  be  thrown  around  it  aa  high  and 
impassible  as  that  of  a  State  prison,  that  no 
one  might  enter  or  escape  without  the  permis- 
lion  of  the  health  officer.    It  also  directed  that 
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a  marine  hospital  should  be  built  within  the 
wall,  and  adequate  accommodations  prepared 
for  all  who  should  be  sent  to  quarantme. 
842*]  *2d.  The  second  object  of  the  law  was 
to  cut  off  all  communication  between  the  ves- 
sel and  goods,  and  the  city. 

To  do  this,  they  must  put  an  end  to  the  prac- 
tice of  suspected  vessels  breaking  bulk  at  the 
whanrea.  They  doubted  their  constitutional 
right  thus  to  interfere  with  the  landing  of 
goods.  They  were  puritanically  scrupulous  as 
to  their  federal  duties.  But  neither  Jay  nor 
Clinton,  nor  Burr,  ever  doubted  their  entire 
right  over  persons,  either  to  prohibit  their  land- 
ing or  to  prescribe  such  conditions  as  they  saw 
fit. 

To  obviate  this  constitutional  difficultv  as  to 
their  interfering  with  the  landing  of  goods,  they 
determined  to  apply  to  the  federal  government. 
Accordingly,  a  clause  was  introduced  into  the 
law  directing  the  Governor  to  make  the  appli- 
cation if  he  saw  fit.  This  was  the  origin  of 
the  federal  law.  The  court  will  perceive  that 
it  is  directly  connected  with  the  State  law, 
and  obviously  made  with  reference  to  it.  Gov- 
ernor Jay  had  already  applied  to  the  federal 
government.  He  induced  his  friend  John  Ad- 
ams to  advert  to  this  subject  as  follows,  in 
his  message  of  December  8th,  1798: 

''While,  with  reverence  and  resignation,  we 
contemplate  the  dispensations  of  Divine  Provi- 
dence in  the  alarming  and  destructive  pesti- 
lence with  which  several  of  our  cities  and  towns 
have  been  visited,  there  is  cause  for  gratitude 
and  mutual  congratulations  that  the  malady 
has  disappeared,  and  that  we  are  again  per- 
mitted to  assemble  in  safety  at  the  seat  of  gov- 
ernment for  the  discharge  of  our  important  du- 
ties. But  when  we  reflect  that  this  fatal  dis- 
order has,  within  a  few  years,  made  repeated 
ravages  in  some  of  our  principal  seaports,  and 
with  increased  malignancv,  and  when  we  con- 
sider the  mi^^tude  of  the  evils  arising  from 
the  interruption  of  public  and  private  business, 
whereby  tM  national  interests  are  deeply  af- 
fected, I  think  it  my  duty  to  invite  the  Legis- 
lature of  the  Union  to  examine  the  expediency 
of  establishing  suitable  regulations  in  aid  of 
the  health  laws  of  the  respective  States." 

In  the  response,  which  was  then  customary, 
from  the  Senate,  they  reply  to  this  recommen- 
dation as  follows: 

''Sympathy  for  the  tofferings  of  our  fellow- 
ereatures  from  disease,  and  the  important  in- 
terests of  the  Union,  demand  of  the  national 
legislation  a  ready  co-operation  with  the  State 
ffovemments  in  the  use  of  such  means  as  seem 
best  calculated  to  prevent  the  return  of  this  fa- 
tal calamity."    Senate  Journal,  p.  21. 

Thus  it  appears  that  neither  the  President 
nor  the  Senate  contemplated  the  establishment 
of  a  complete  system,  out  merely  a  law  auxil- 
iary to  the  State  systems.  Of  course  it  be- 
came necessary  to  examine  the  State  systems, 
848*]  to  see  what  aid  was  *re(]uired,  and  es- 
pecially the  New  York  system,  with  special  ref- 
erence to  which  this  legislation  was  called  for. 

In  eompliance  with  this  recommendation  of 
the  President,  Conffress  passed  the  law  of  the 
25th  of  Februarpr,  1799. 

This  law  begins  by  requiring  the  collectors 
and  revenue  officers  to  observe  the  restrictions 
imposed  upon  vessels  by  tbs  State  health  laws, 
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and  to  aid  in  their  exccntion.  It  next  provides 
for  landing  goods  elsewhere  than  at  the  wharves 
of  a  city.  It  then  requires  the  parties  inter- 
ested to  pay  for  storage  of  goods  "landed  else- 
where," etc. 

Of  this  law  it  is  to  be  observed — 

1st.  That  it  confines  itself  entirely  to  goods, 
over  which  it  was  supposed,  under  its  commer- 
cial powers  and  its  exclusive  right  to  coUeet 
duties,  it  must  exercise  an  exclusive  control. 

2d.  That  it  provides  no  means  of  supporting 
the  quarantine.  This  is  a  universal  charge 
throughout  Europe  wherever  quarantines  are 
established. 

This  was  not  an  oversight,  for  the  law  pro- 
vides for  the  expenses  of  purifying  and  storing 
goods,  but  says  nothing  of  the  expenses  of  puri- 
fying, healing,  and  maintaininff  passengers. 
This  omission  is  fully  accounted  for  by  the 
fact  that  all  the  State  laws,  and  especially  the 
laws  of  New  York,  had  already  provided  for 
the  general  expenses  of  the  quarantine,  and 
Congress  had  knowledge  of  tnose  laws,  and 
was  satisfied  with  them.  Another  inference 
from  the  omission  of  this  essential  provision  is, 
that  Congress  doubted  its  power  to  lay  a  ton- 
nage or  other  duty  for  any  such  purpose.  It 
certainly  has  no  such  power  except  under  the 
general  welfare  clause,  which  was  then  stoutly 
denied  by  a  party  which,  two  vears  afterwards, 
gained  the  ascendency,  which  it  has  subse- 
quently maintained. 

3d.  A  third  observation  is,  that  it  was  passed 
on  the  same  day  with  the  State  law  which  sug- 
gested to  the  governor  the  propriety  of  calling 
on  the  federal  TOvemment  for  aid,  and  the  per- 
fect understanding  which  existed  at  that  time 
between  the  two  governments  leaves  no  room 
to  doubt  that  it  was  passed  mainly  at  the  insti- 
gation of  Governor  day;  that  it  was  made  es- 
pecially with  reference  to  the  New  York  law; 
that- the  two  laws  form,  in  fact,  but  one;  that 
to  be  understood  they  mu^t  be  read  together; 
that  the  federal  law  contains  not  only  a  gener- 
al, but  a  particular  sanction  of  every  section  in 
the  State  law. 

In  reliance  upon  these  two  laws  thus  estab- 
lished. New  York  has  gone  to  great  expense  in 
forming  an  adequate  establishment  for  our  har- 
bor—one which  has  protected  the  city  since  its 
complete  establishment  in  1805.  Of  its  effi- 
ciency, a  distinguished  physician  of  New  Or- 
leans thus  speaks:  "If  the  ^disease  is  [*844 
not  communicable  by  infection,  how  can  we 
account  for  the  fact  that  in  a  few  years  five 
physicians,  health  officers  for  the  quarantine  of 
New  York,  have  fallen  victims  to  it,  while 
there  has  not  been  a  case  known  in  that  dty 
for  twenty -two  years  f* 

From  the  foregoing  facts  another  conclusion 
arises  worth  noting.  New  York  has  acted  in 
good  faith.  Under  color  of  police  regulations, 
she  has  not  attempted  to  regulate  commerce. 
In  her  legislation  she  has  had  no  object  in  view 
but  protection  from  disease. 

n.  The  charge  which  the  State,  bv  her  law, 
exacts  from  passengers  arriving  in  the  port  of 
New  York  to  support  her  quarantine,  is  merely 
a  common  law  toll,  and  may  be  defended  on 
the  same  principles  as  the  ferriage  from  Staten 
Island  to  the  city.  All  the  rules  of  a  toll  Ap- 
ply to  it. 

1st  U  is  ssUbUshed  by  tbs  8Ut«  tor  thA 
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Bupport  of  work  done  for  the  public  good,  to  be 
paid  by  those  only  who  are  especiafly  benefit- 
ed by  It.    1  Mod.  474;  Cro.  Eliz.  711. 

2d.  It  is  supported  by  a  good  consideration, 
which  is  necessary  to  a  toll.  2  Wilson,  296;  4 
Taunt.  520;   10  Bam.  A  Cress.  508. 

Those  who  do  not  go  to  the  hospital  receive 
a  consideration,  as  well  as  those  wno  do.  The 
probability  of  advantage  is  as  good  a  consider- 
ation as  the  actual  enjoyment  of  the  considera- 
tion. 

Ramsgate  harbor  is  supported  by  a  toll  upon 
all  vessels,  whether  they  enter  or  not,  which 
come  into  a  situation  from  which  they  would 
he  compelled  to  seek  refuge  there,  in  case  of  a 
storm.    3  Wm.  Bl.  714. 

If  a  port  of  refuge  is  a  proper  subject  of 
toll  at  a  point  where  it  becomes  essential  in 
case  of  a  storm,  much  more  is  a  hospital  of  ref- 
uge, at  a  point  where  there  is  peculiar  dan- 
ger of  disease,  and  when,  without  it,  disease 
would  be  death. 

This  principle  of  charging  those  who  receive 
no  actual  benefit  is  very  common.  It  is  suffi- 
cient to  instance  pilotage.  It  is  part  of  every 
system  of  pilotage,  that,  if  a  pilot  offers,  the 
vessel  must  pay  pilotage  whether  she  receives 
or  rejects  him. 

3d.  There  is  an  essential  difference  between 
a  toll  and  a  tax.  "Tax"  comes  from  a  word 
that  means  the  arrangement  of  the  items  of  the 
public  account.  It  has  long  since  come  to 
mean  the  charse  which  the  government  exacts 
of  its  citizens  for  its  support.  A  tax  is  public, 
a  toll  private.  A  toll  rests  upon  a  good  con- 
sideration. A  tax  is  irrespective  of  considera- 
tion; it  rests  upon  the  authority  of  govern- 
ment alone;  it  is  as  imperative  in  a  bad  ^v- 
emment  as  a  good.  That  the  distinction  is  a 
substantial  one  appears  from  the  fact  that  in 
845*]  England  a  toll  *may  be  granted  by  the 
king,  but  a  tax  can  be  levied  only  by  an  act 
of  Parliament.  Cro.  Eliz.  559;  3  Lev.  424;  2 
Mod.  143;  4  lb.  323. 

In  this  respect,  this  case  differs  from  the 
Massachusetts  case,  which  was  argued  at  the 
last  term,  and  is  about  to  be  re-argued.  There 
the  two  dollars  exacted  of  the  passenger  for 
the  benefit  of  the  almshouse  is  applied  to  a  pur- 
pose in  which  the  passenger  has  no  particular 
interest.  It  might  as  well  have  been  applied  to 
any  other,  or  be  paid  at  once  into  the  treasury 
of  the  State,  for  its  use  for  all  purposes.  It  is, 
therefore,  a  tax,  and  rests  upon  the  authority 
of  government  alone,  but  for  the  New  York 
eharffe  there  is  a  fair  equivalent — it  rests  upon 
a  pnvate  consideration. 

lIL  In  all  ports,  quarantine  (including  laza- 
rettos) is  now  one  of  the  established  charges. 
It   is   of   modem   origin.    None   prior  to   the 

elague    in    Marseilles    in    1720.    McCulloch's 
lict.  art.  Quarantine;  Howard  on  Lazarettos, 
passim. 

The  charffe  in  England  is  much  higher  than 
ft  is  here;  indeed,  the  charge  here  is  less  than 
in  any  other  commercial  nation.  The  necessity 
of  these  establishments  is  now  universally  ad- 
mitted by  all  disinterested  persons. 

The  laws  relating  to  quarantine  in  all  nations 
are  ususally  classed  among  municipal  regula- 
tions.   They  are  so  in  France.    See  Diet,  de 
Jurisprudence,  arts.  Autorit^  Municipale,  and 
BmlubritS  Publiqu^    They  are  to  in  England. 


Evans,  in  his  collection  of  statutes,  places  them 
among  police  and  criminal  laws.  6  Evans's 
Statutes,  142. 

For  convenience,  quarantine  charses  in  En- 
gland are  collected  at  the  custom-house;  but 
they  are  carried  to  the  consolidated  fund.  45 
Geo.  in.,  c.  10,  sec.  7.  This  fund  is  devotL'd 
to  the  support  of  the  king's  household  and  the 
civil  expenses  of  the  internal  government.  1 
Bl.  Com.  331. 

They  are  so  also  in  Denmark.  A  remarkable 
illustration  of  this  fact  appears  in  the  recent 
discussion  of  the  *'Sound  dues."  In  a  communi- 
cation on  the  subject  from  the  Secretary  of 
States  (the  distinguished  counsel  who  concludes 
this  argument)  attached  to  President  Tyler's 
inaugural  message  of  June,  1841,  the  sound  dues 
were  complained  of  as  unreasonable.  When  the 
territory  on  both  sides  of  the  Sound  (it  is  said) 
belonged  to  Denmark,  there  may  have  be<>n 
some  foundation  for  the  charge;  but  the  terri- 
tory on  the  north  of  the  Sound  has,  for  several 
centuries,  been  an  independent  nation.  There 
is,  therefore,  no  longer  a  pretext  for  the  exac- 
tion. The  distinguished  counsel  admitted  that 
the  port  charges  which  arose  in  consequence  of 
being  compelled  to  go  into  port  to  pay  the  dues 
were  properly  payable,  for  they  rested  upon  an 
equivalent.  By  turning  to  *our  own  [*846 
State  papers  (2  Com.  and  Nav.  144),  it  will  be 
seen  that  one  of  these  port  charges  is  for  quar- 
antine. 

Again,  all  the  maritime  States  of  the  Union 
have  considered  quarantines  as  an  internal  mu- 
nicipal regulation,  entirely  within  their  juris- 
diction, and  no  one  has  ever  thought  of  apply- 
ing to  the  Union  on  the  subject,  except  where 
they  have  attempted  to  defray  the  expense  by 
a  tonnage  duty,  which  can  be  laid  by  a  State 
only  by  consent  of  Congress. 

Virginia  has  never  applied  to  Congress  on  the 
subject.  She  requires  the  master  or  owners  of 
the  vessel  to  defray  the  expense. 

Pennsylvania  and  Delaware  have  never  asked 
the  assent  of  Confess  to  any  law.  They  de- 
fray expenses  precisely  as  is  prescribed  by  the 
New  York  law. 

Maryland,  South  Carolina,  and  Georgia  have 
established  their  own  systems,  but  they  have 
preferred  to  defray  the  expenses  by  a  tonnage 
duty.  To  do  this,  they  were  of  course  com- 
pelled to  get  the  permission  of  Congress. 

New  York  has  considered  them  as  municipal 
regulations  under  every  dynasty.  The  first  law 
on  the  subject  on  her  statute  book  appears  in 
1758.  2  Liv.  &  Smith,  Col.  Laws,  eh.  190. 
She  was  then  a  colony.  All  her  conunerce  was 
then  regulated  in  London,  as  now  in  Washing- 
ton. Yet  the  execution  of  this  law  was  in  the 
hands  of  the  colonial  authorities.  They  pro- 
hibited the  vessel  from  landing,  until  examined 
and  purified,  and  charged  all  expenses  to  the 
master.  This  interference  was  not  considered 
a  regulation  of  commerce  by  the  mother  coun- 
try. 

The  same  law  was  re-enacted  verbatim  in 
1784.  1  Greenl.  117.  New  York  was  then 
a  separate  and  independent  sovereignty,  and 
had  her  own  custom-house  and  revenue  officers. 
Yet  the  execution  of  this  law  was  given,  not  to 
her  revenue  officers,  but  to  the  master  and  war- 
dens of  the  port. 
\    T\m    Uivcd.    law    was    passed    m    1704.    I 
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Greenl.  146.  Kew  York  had  then  become  a 
member  of  the  federal  Union.  This  law  as- 
sumed the  whole  subject  of  quarantine,  and  all 
its  appendages,  as  being  under  the  exclusive 
eontrol  of  the  State. 

Thus  quarantine  laws,  passed  in  three  widely 
different  dynasties  preserve  to  the  quarantine 
of  New  York  the  same  municipal  character. 

This  slight  review  of  the  New  York  laws  can- 
not fail  to  impress  upon  the  court,  not  only 
that  she  has  always  considered  them  essentially 
police  laws,  but  that  the  construction  which 
New  York  has  put  upon  her  rights  to  impose 
quarantine  charges  upon  master,  owner,  or 
passengers  was  contemporaneous  with  the  Con- 
stitution, and  has  been  continued  without  ob- 
847*]  jection  *more  than  half  a  century.  We 
claim,  therefore,  the  application  of  the  rule  in 
Stuart's  case,  that  "a  contemporaneous  exposi- 
tion of  the  Constitution  of  the  United  States, 
adopted  in  practice  and  acquiesced  in  for  a 
number  of  years,  fixes  the  meaning  of  it,  and 
the  court  will  not  control  it."    1  Cranch,  290. 

rV.  All  the  lenslation  of  the  United  States 
on  this  subject  has  been  in  corroboration  and 
recognition  of  the  State  quarantine  and  health 
laws,  and  whenever  this  court  has  adverted  to 
them,  it  has  been  to  approve  of  them,  as  within 
the  State  authority,  notwithstanding  their  ad- 
mitted interference  with  commerce.  The  Unit- 
ed States  have  passed  three  laws  on  the 
subject. 

The  first  was  the  law  of  May  27th,  1796.  I 
Story's  Laws,  432.  This  law  simply  required 
the  President  to  direct  the  revenue  officers  to 
aid  in  the  execution  of  quarantine,  and  also  the 
health  laws  of  the  States. 

Hypercriticism  may  contend  that  the  estab- 
lishment of  a  marine  hospital  on  the  quaran- 
tine ffrounds,  for  the  exclusive  reception  of  in- 
fected persons  thrown  upon  our  coast  from  the 
sea,  has  nothing  to  do  with  quarantine.  But 
it  is  absurd  to  say  that  it  is  not  a  pertinent 
and  appropriate  part  of  our  health  laws,  and 
under  the  express  sanction  and  protection  of 
the  United  States  law  of  1796. 

The  second  law  was  passed  on  the  25th  of 
February,  1709.  This  law  we  have  already  ex- 
amined, and  found  that  the  whole  purport  of 
the  law,  as  well  as  the  proposition  in  the  Pres- 
ident's message  was  to  come  in  aid  of  the  State 
laws. 

The  third  law  was  passed  on  the  18th  of  July, 
1832.  It  simply  authorizes  the  Secretary  of  the 
Treasury  to  employ  additional  boats  if  neces- 
sary, to  aid  State  quarantines. 

'These  laws  sanction  the  whole  system  of 
State  quarantines,  and  everything  appurtenant 
to  quarantines,  such  as  hospitals,  and  the 
means  of  purification,  and  the  preventing  the 
spreading  of  contagion.  Of  these  laws  Chief 
Justice  Marshall  has  said:  'The  laws  of  the 
United  States  expressly  sanction  the  health 
laws  of  a  State."    12  Wheat.  444. 

Again,  the  decisions  of  this  court,  in  har- 
mony with  the  laws  of  the  United  States,  hare 
always  spoken  with  approbation  of  the  health 
laws  of  the  States.  In  Gibbons  v.  Ogden,  Chief 
Justice  Marshall  holds  the  following  language: 
''The  inspection  laws  form  a  portion  of  that 
immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  State  not 
surrendered  to  the  general  government;  all 
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which  can  be  most  advantageously  exercised 
by  the  States  themselves.  Inspection  laws, 
(|uarantine  laws,  health  laws  of  every  descrip- 
tion *as  well  as  laws  for  regulating  the  [*848 
internal  commerce  of  a  State,  and  those  with 
respect  to  turnpike  roads,  ferries,  etc.,  are  com- 
ponent parts  of  this  mass."    9  Wheat.  203. 

In  numerous  subsequent  decisions,  this  court 
have  always  adverted  to  this  class  of  State 
laws  in  the  same  strain. 

To  this  it  will  be  said,  in  reply:  This  doc- 
trine is  readilv  admitted,  but  a  marine  hospital 
is  no  essential  part  of  a  system  of  health  laws. 

We  answer. 

First,  a  marine  hospital  or  lazaretto  is  con- 
nected with  the  quarantine  in  every  nation  in 
Europe. 

Second,  nearly  a  century's  experience  in  our 
own  port,  with  and  without  an  hospital,  has 
demonstrated  its  necessity. 

Third,  the  State,  which  has  the  sole  discre- 
tion in  the  matter,  has  deemed  it  a  necessary 
part  of  her  quarantine. 

A  quarantine  regulation  is  not  merely  a  de- 
tention of  forty,  or  twenty,  or  any  other  num- 
ber of  days.  Instead  of  a  detention,  it  may  be 
a  deviation,  a  requiring  of  passengers  to  be 
landed  at  a  particular  point,  or  it  may  be  an 
order  that  the  sick  shall  be  received  into  an 
hospital  made  for  the  purpose,  and  cared  for. 

v.  It  must  be  admitted  that  the  States  mny 
pass  quarantine  and  health  regulations,  that  is, 
laws  to  prevent  the  introduction  of  infection 
into  their  harbors.  Consequently,  they  may 
resort  to  such  means  for  that  purpose,  and  to 
defray  the  expense,  as  they  judge  expedient, 
and  as  are  within  their  jurisdiction. 

The  possession  of  the  power  to  establish  cm- 
braces  the  power  to  support.  For  example, 
the  Constitution  gives  the  power  to  Congress 
to  establish  postomces.  Under  that  power  they 
have  always  exercised  the  right,  without  dis- 
pute, to  exact  postages. 

It  is  a  maxim  in  this  court,  laid  down  in  the 
case  of  Miln  and  in  numerous  other  cases,  that 
a  State  has  jurisdiction  of  all  means  not  pro- 
hibited to  it  by  the  federal  or  State  constitu- 
tion. It  is  not  pretended  that  the  means  resort- 
ed to  in  this  case  are  prohibited  by  the  State 
constitution;  nor  could  such  prohibition,  if  it 
existed,  be  the  subject  of  inquiry  in  this  court. 

VI.  'The  whole  controversy,  then,  reduces 
itself  to  the  single  question,  Is  the  means  which 
has  been  resorted  to  by  the  State  of  New  York 
to  support  its  quarantine  and  health  laws — ^that 
of  exacting  a  toll  or  tax  of  passengers — ^prohib- 
ited to  it  by  the  federal  Constitution  T  We  con- 
fidently aver  that  it  is  not. 

Ist.  This  power,  which  is  included  in  the 
power  to  prohibit  the  entrance  or  exit  to  and 
from  the  territories  of  the  States,  is  nowhere 
given  to  the  federal  government.  It  is  nowhere 
granted  as  a  substantive  power.  T^e  power  to 
grant  ingress  and  egress  to  and  from  its  terri- 
tory belongs  to  every  sovereign  *  State.  [*849 
Vattel,  lib.  2,  ch.  7,  sec.  08;  2  Ruth.  Inst. 
476.  They  may,  therefore,  attach  what  con- 
ditions they  please  to  this  privilege. 

In  the  distribution  of  the  substantive  powers 
of  government  between  the  sovereignty  of  the 
United  States  and  the  State  sovereignties,  those 
only  which  were  expressly  granted  fall  to  the 
share  of  the  United  States;  all  others  remain 
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with  the  States.  In  4  Wheat.  196,  this  court 
say:  "It  does  not  appear  to  be  a  violent  con- 
struction of  the  Constitution,  and  is  certainly 
a  convenient  one,  to  consider  the  power  of  the 
States  as  existing  over  such  cases  as  the  laws  of 
the  Union  may  not  reach." 

By  a  substantive  power  is  meant  a  power 
which  may  be  exercised,  not  as  a  means,  but 
an  end.  It  must  be  expressly  granted,  either 
directly  and  distinctly  by  name,  or  indirectly, 
as  included  in  and  adhering  to  some  other 
ffranted  power.  This  power  is  nowhere  granted 
by  name,  nor  is  included  in  any  other  grant  of 
power. 

First,  it  is  not  included  in  the  ninth  section 
of  the  first  article  of  the  Constitution:  *'The 
migration  or  importation  of  such  persons  as 
any   of  the   States  now   existing  shall    think 

g roper  to  admit  shall  not  be  prohibited  by  the 
bngress  prior  to  the  year  1808;  but  a  tax  or 
duty  may  be  imposed  on  such  importation,  not 
exceeding  ten  dollars  for  each  person." 

This  is  a  case  of  migration,  not  of  importa- 
tion. This  section  gives  Congress  no  power 
over  migration.  It  recognizes  a  pre-existing 
right  in  the  States  to  exclude  it  at  all  times, 
and  says  Congress  shall  not  exclude  it  before 
1806.  Where  does  Congress  get  the  power  to 
exclude  it  after  1808?  The  prohibition  of  the 
exercise  of  a  power  for  a  limited  time,  which 
Congress  did  not  possess  before  at  all,  cannot 
give  it  to  them.  Congress  cannot  take  power, 
not  as  a  means,  but  as  an  end,  by  implication. 
Such  a  conclusion  is  effectually  excluded  by 
the  tenth  amendment:  "The  powers  not  dele- 

fftted  to  the  United  States,  nor  prohibited  to  the 
tates,  are  reserved  to  the  States  or  the  people." 

Again,  this  section  at  the  time  was  explained, 
and  has  ever  since  been  construed,  as  having 
no  other  effect  than  giving  Congress  power, 
after  1808,  to  prohibit  the  slave  trade. 

Judge  Iredell,  the  leadine  member  of  the 
Convention  from  North  Carolina,  thus  explainb 
this  section  when  submitted  to  the  State  con- 
vention: "The  Eastern  States,  who  long  ago 
have  abolished  slavery,  did  not  approve  of  the 
expression  "slaves."  They  therefore  used  an- 
other, which  answered  the  same  purpose. . . . 
The  word  "migration"  refers  to  free  persons, 
but  the  word  "importation"  refers  to  slaves, 
850*]  because  free  ^persons  cannot  be  said  to 
be  imported."    8  £11.  Deb.  1st  ed.,  p.  98. 

Judge  Wilson,  who  had  the  largest  agency 
in  forming  the  Constitution  of  any  man  except 
Madison,  thus  explains  this  section  to  the  con- 
vention of  Pennsylvania:  "Under  the  present 
confederation,  the  States  may  admit  the  im- 

{>ortation  of  slaves  as  long  as  they  please;  but 
»y  this  article,  after  the  year  1808  the  Congress 
will  have  power  to  prohibit  such  importation, 
notwithstanding  the  disposition  of  any  State 
to  the  contrary. . . .  The  gentleman  says  that  it 
means  to  prohibit  the  introduction  of  white 
people  from  Europe,  as  this  tax  may  deter  them 
from  coming  amongst  us.  A  little  impartiality 
and  attention  will  discover  the  care  that  the 
Convention  took  in  selecting  their  language. 
The  words  are,  'The  migration  or  importation 
of  such  persons,  etc.,  shall  not  be  prohibited 
by  Congress  prior  to  the  year  1808,  but  a  tax 
or  duty  may  be  imposed  on  such  importation.' 
It  IB  obaervable  here  that  the  term  ^migration' 
Jb  dropped  when  a  tax  or  duty  la  meuUone^ 
7S0 


so  that  Congress  have  power  to  impose  the  tax 
only  on  those  imported." 

Here  we  have  the  express  authority  of  Judge 
Wilson  (and  there  is  no  higher  on  a  question  of 
constitutional  interpretation),  that  this  ninth 
section  does  not  give  Congress  the  power  to  tax 
free  emigrants  or  passengers.  The  advocates 
for  this  power  in  the  federal  government  must 
look  for  some  other  clause  in  which  this  power 
lies  concealed. 

Second,  we  are  told  it  is  part  of  the  power 
contained  in  the  grant  to  Congress  "to  regulate 
commerce." 

The  term  "regulation  of  commerce"  had  a 
very  definite  and  well  understood  meaning  at 
and  before  the  Revolution.  The  phrase  had  be- 
come popularized  by  the  disputes  between  the 
colonies  and  the  mother  country.  It  was  not 
understood  to  embrace  any  of  the  offices  be- 
tween ship  and  shore,  such  as  pilotage,  wharf- 
age, quarantine,  etc.,  all  of  which  were  regit 
la  ted  by  colonial,  and  not  by  the  laws  of  the 
mother  country.  See  Colonial  Laws,  passim. 
It  was  not  understood  to  embrace  the  right  to 
levy  duties  for  revenue,  either  upon  persons  or 
things.  The  assumption  of  the  right  to  levy 
duties  upon  tea,  under  the  pretense  of  regulat- 
ing commerce,  produced  the  Revolution.  But 
the  right  to  regulate  commerce  was  conceded  to 
England.  In  the  address  of  the  Continental 
Congress  to  the  people  of  Great  Britain  they 
say:  "The  colonies  are  entitled  to  a  free  and 
exclusive  power  of  legislation  in  their  several 
provincial  Legislatures,  where  their  right  of 
representation  can  alone  be  preserved,  in  all 
cases  of  taxation  and  internal  polity,  subject 
only  to  the  negative  of  their  sovereign;  but 
from  the  necessity  *of  the  case,  and  a  [*851 
regard  for  the  mutual  intercourse  of  both 
countries,  we  cheerfully  consent  to  the  opera- 
tion of  such  acts  of  the  British  Parliament  as 
are  bona  fide  restricted  to  the  regulation  of  our 
foreign  commerce."    1  Journal,  &,  29. 

The  regulation  of  commerce  was  considered 
as  something  great  and  international — almosi 
synonymous  with  the  navigation  acts — acts  in- 
tended by  Great  Britain  to  secure  the  benefits 
of  the  commerce  of  her  colonies  to  herself,  and 
to  regulate  her  commercial  intercourse  with 
foreign  nations.  Tn  this  popular  sense  it  was 
used  by  the  framers  of  our  Constitution.  The 
grant  of  the  power  to  regulate  commerce  to 
Congress  was  mtended  merely  to  substitute  in 
this  respect  the  new  government  for  the  old— 
the  United  Statef>  for  England. 

Passengers  are  not  the  subjects  of  commerce. 
The  power  to  tax  them,  if  it  existed  in  the  fed- 
eral government,  would  not  be  by  virtue  of  the 
power  to  regulate  commerce.  They  never  have 
been  treated  as  such  by  the  federal  government. 
Duties  have  been  levied  upon  goods  from  the 
first,  but  never  upon  passengers.  Passengeri 
may  be  landed  anywhere,  but  goods  only  in 
ports  of  entry.  The  payment  of  passage  money 
gives  no  more  control  over  them  than  the  pay- 
ment of  board  gives  the  hotel  keeper  control 
over  his  boarders.  If  the  power  to  tax  them  ii 
placed  upon  the  general  taxine  power  of  the 
United  States,  that  is  universally  admitted  to 
be  common  to  the  States.  This  law  of  New 
York  is,  therefore,  as  constitutional  as  any 
other  of  her  tax  laws,  even  although  Congresi 
mk^  tax  tha  same  things. 
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Again,  tlie  grant  to  Oongress  of  the  meta- 
physical power  to  regulate  commerce  did  not 
carry  witn  it  any  of  the  physical  means  of  its 
exercise.  The  power  to  regulate,  etc.,  is  a 
mere  capacity,  a  jurisdiction,  an  authority  to 
make  rules  or  laws.  For  example,  the  State 
has  power  to  lay  a  poll  tax  of  five  dollars  a 
head  on  every  resident  of  this  State.  But  does 
anyone  suppose  that,  by  virtue  of  this  power, 
the  citusen  may  be  called  upon  by  a  tax  collect- 
or to  pay  this  sum?  Must  there  not  be  a  law 
to  that  effect  T  A  mere  power  in  the  federal  or 
State  government  is  latent  and  dormant;  like 
the  electricity  of  the  air,  it  is  unfelt  and  unseen 
until  its  energies  are  concentrated  into  the 
thunderbolt  of  a  law. 

It  is  palpable  that  the  grant  of  power  to  reg- 
ulate commerce  will  not  authorize  the  collector 
to  exclude  passengers  from  our  soil,  or  levy  a 
tax  upon  them.  There  must  be  some  law  to 
that  effect  before  he  can  move. 

If  there  is  anything  or  any  measure  attached 
to  the  mere  grant  of  the  power  to  reflate  com- 
merce, and  which  passes  with  it,  it  is  the  right 
to  lay  a  duty  on  tonnage.  If  the  grant  to  Con- 
S52*]  gress  *would  of  itself  exclude  the 
States  from  any  act,  it  would  from  this.  Yet 
Marshall  tells  us  that  the  States  would  have 
bad  this  right,  had  they  not  been  expressly  ex- 
cluded from  it  by  another  clause  in  the  Consti- 
tution. 9  Wheat.  202.  If  the  right  to  lay  a 
duty  on  tonnage  is  not  taken  from  the  States 
bv  the  grant  to  Congress  of  the  power  to  reg- 
ulate commerce,  with  what  propriety  can  it  be 
said  that  this  grant  takes  from  them  the  right 
to  tax  passengers? 

Again.  Laying  duties  on  imports  belongs 
especially  to  commerce.  Yet  Hamilton  says 
the  States  would  have  had  this  right  had  they 
not  been  expressly  prohibited.  Federalist,  No. 
32,  p.  169.  And  m  neither  case  does  the  col- 
lector derive  his  authority  to  collect  duties  from 
the  grant  in  the  Constitution,  but  from  express 
laws. 

A  similar  idea  is  conveyed  by  Marshall  in  the 
case  of  Sturges  v.  Crowninshield,  4  Wheat. 
196:  '^t  is  not  the  mere  existence  of  the  pow- 
er, but  its  exercise,"  etc  Two  conclusions  fol- 
low: 

1.  The  mere  gr&nt  of  the  metaphysical 
power  by  the  institution  doc^s  not  carry 
with  it  any  of  the  physical  means  necessary 
for  its  execution.    It  does  not  execute  itself. 

2.  That  although  the  power  be  exclusive,  the 
means  are  not  so. 

This  idea,  that  an  exclusive  power  seizes 
upon  the  appropriate  means  of  its  execution  and 
makes  them  exclusive  also,  has  been  a  fruitful 
source  of  error.  The  argument  is,  A  tax  upon 
passengers  is  an  appropriate  means  of  regulat- 
Ukg  commerce;  therefore  the  power  to  regulate 
commerce  seizes  upon  it  and  converts  it  to  its 
own  nature — that  is,  makes  it  exclusive,  if  it  is 
itself  exclusive. 

This  notion  of  a  grant  of  exclwiive  power, 
carrying  with  it  the  means  of  its  own  execution, 
and  assimilating  them  to  its  own  exclusive 
nature,  is  not  a  mere  abstract  speculation,  but 
has  often  been  attempted  to  be  enforced,  as  in 
this  case,  in  practice.  Thus  in  1824  an  attempt 
was  made  to  compel  the  boatmen  on  the  Erie 
Canal  to  take  out  coastine  licenses,  on  the  fal- 
lacious idea  that  H^  axorusive  power  of  Con 


gress  over  commerce  gave  an  exclusive  control 
over  all  the  means  of  commerce.  DeWitt  Clin- 
ton's Message  of  1824. 

The  same  assumption  led  to  the  case  of  Wil- 
son V.  The  Black  Bird  Creek  Marsh  Co.  2  Peters, 
245.  ^  In  that  case  the  Legislature  of  Delaware 
had  incorporated  a  company,  and  authorized  it 
to  build  a  dam  across  a  tide  water  navigable 
creek,  actually  used  for  navigation.  It  was 
thought  that  this  means  of  commerce  pertained 
exclusively  to  the  commercial  power,  and  that 
any  interference  with  it  was  of  itself,  without 
any  act  of  Congress,  *an  infringement  [*35S 
of  the  power  to  regulate  commerce.  But  CSiief 
Justice  Marshall  held  that  the  power,  without 
a  law  made  in  pursuance  thereof,  was  nothing; 
that  the  repugnance  of  the  State  law  must  be 
to  an  act  of  the  United  States  made  in  exercise 
of  such  power. 

A  similar  case  arose  in  the  courts  of  the  State 
of  New  York,  The  People  v.  The  Saratoga  Rail- 
road Co.  15  Wend.  114.  The  railroad  com- 
panv  built  a  bridge  over  the  navigable  waters 
of  the  Hudson,  above  any  port  of  entry,  and  in- 
terfering with  no  law  of  the  United  States. 
The  court  held,  that  though  Congress 
had  the  power,  yet  that  there  was  no  repug- 
nance to  make  the  State  law  void  till  Congress 
had  exercised  the  power  by  passing  a  repugnant 

RCt. 

Still,  it  is  objected  that  the  law  of  the  State 
of  New  York  laying  a  tax  or  toll  upon  passen- 
gers is  a  regulation  of  commerce,  and  that  Con- 
gress alone  has  power  to  make  a  regulation  of 
commerce.  Admitting  that  Congress  has  the 
exclusive  right  to  make  such  regulations,  this 
is  not  a  regulation  of  commerce.  Does  it  pur- 
port to  be  a  regulation  of  commerce  T  Does  the 
State  undertake  to  regulate  commerce  T  No.  It 
purports  and  has  been  used  for  half  a  century 
as  a  regulation  of  health  or  quarantine.  Is  it 
an  appropriate  regulation  of  health?  Yes,  un- 
questionaoly.  Why,  then,  is  it  called  a  regula- 
tion of  commerce?  Is  it  because  it  interferes 
with  commerce?  All  quarantines  must  inter- 
fere with  commerce  more  or  less ;  yet  this  court 
has  repeatedly  declared  that  they  are  not  on 
that  account  unconstitutional.  Is  it  because  it 
may  be  used  as  a  regulation  of  commerce?  So 
may  a  duty  on  tonnage.  Yet  Chief  Justice 
Marshall  says  the  States  might  use  it  for  rev- 
enue purposes.  It  therefore  became  necessary 
to  prohibit  it  by  a  distinct  clause. 

This  court  has  repeatedly  held  that  the 
States  and  the  federal  government  may  do  the 
selfsame  thing  in  the  exercise  each  of  its  re- 
spective and  acknowleged  powers.  ''Whilst  a 
State  is  acting  within  the  legitimate  scope  of 
its  power  as  to  the  end  to  be  attained,  it  may 
use  whatsoever  means,  being  appropriate  to 
that  end,  it  may  think  fit;  although  they  may 
be  the  same,  or  so  nearly  the  same,  as  scarcely 
to  be  distinguishable  from  those  adopted  by 
Congress,  acting  under  a  different  power."  11 
Peters,  137. 

To  say  that  a  tax  upon  passengers  may  be 
resorted  to  by  the  federal  government  as  a 
means  is  saying  nothing.  Every  act  which 
may  be  done  by  the  States  may  be  resorted  to 
by  the  federal  government  as  a  means,  if  "nec- 
essary and  proper"  to  the  exercise  of  a  granted 
power. 

It  haa  been  shown  that  this  power  to  pro- 
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864*]  hibit  the  entrance  *of  passengers,  or 
place  any  conditions  upon  their  entrance,  has 
never  been  granted  directly  or  indirectly,  as  a 
distinct  substantive  power,  or  as  adhering  to 
any  other  power,  to  the  federal  government. 

2.  This  power  has  nowhere  ^n  prohibited 
to  the  States.  All  the  prohibitions  upon  the 
States  are  found  in  art.  1,  sec.  10.  Tne  only 
elause  which  is  alleged  to  prohibit  the  States 
from  the  exercise  of  this  power  is,  '^o  State 
•hall,  without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  the  exe- 
eution  of  its  inspection  laws." 

1.  This  is  not  an  impost  or  duty.  The  lighter 
takes  the  goods  from  the  ship  to  the  wharf  for 
so  much  a  ton.  This  is  an  impost  in  one  sense, 
but  not  in  the  sense  in  which  the  word  is  used 
in  this  section.  "Impost  or  duty,"  as  used  in 
the  Constitution,  means  such  as  is  laid  by  vir- 
tue of  sovereignty  alone,  irrespective  of  con- 
sideration. But  we  have  seen  that  the  tax  laid 
upon  passengers  by  the  State  is,  in  fact,  a  toll 
resting  upon  a  private  consideration,  as  much  as 
pilotage  or  wharfage,  both  of  which  are  reg- 
ulated by  statute. 

2.  Passengers  are  not  imports.  That  term 
Is  applied  properly  to  things  or  slaves  brought 
into  the  country  as  properly  without  their  own 
volition. 

"Immigration  applies  as  properly  to  volun- 
tary as  importation  to  involuntary  arrivals" 
(0  Wheat.  216),  is  the  declaration  of  Chief 
Justice  Marshall. 

Judges  Iredell  and  Wilson,  active  members 
of  the  convention  which  formed  the  Constitu- 
tion, also  declare  that  "import"  or  "importa- 
tion" was  intentionally  used  to  avoid  the  idea 
of  its  application  to  ppjsengers  or  emigrants. 
8  Ell.  Deb.  1st  ed.  98  and  251. 

Judge  Barbour,  in  delivering  the  opinion  of 
the  court  in  the  case  of  The  City  of  New  York 
y.  Miln,  says,  "Passengers  are  not  the  subjects 
of  commerce,  and  are  not  imported  goods,"  etc. 
11  Peters,  136. 

3.  But  admitting,  notwithstanding  these  au- 
thorities, that  passengers  are  imports,  this  sec- 
tion does  not  prohibit  the  States  from  laving 
any  duty  or  impost  unon  imports,  but  from 
laying  more  than  is  "absolutely  necessary  for 
the  execution  of  its  inspection  laws." 

If  passengers  are  imports,  the  law  in  cniestion 
k  an  inspection  law.  Infected  or  decayed 
goods  are  thrown  into  the  sea.  Infected  pas- 
sengers are  sent  to  the  hospital,  and  the  neces- 
sary expenses  are  defrayed  by  a  duty  laid  by 
the  State,  by  express  authority  of  the  consti- 
tution. 

Inspection  laws  apply  to  imports  as  well  as 
856*]  exports.  The  ^nucleus  of  this  pro- 
vision as  to  State  inspection  laws  was  intro- 
duced into  the  convention  by  Colonel  Mason, 
and  applied  only  to  exports.  8  Madison  Papers, 
1568,  1560.  It  was  afterwards  modified,  the 
word  "imports"  introduced,  and  it  took  its 
present  form.    Ibid.  1584. 

Inspection  of  imports  must  relate  principally 
to  health.  If,  then,  this  toll  or  tax  upon  pas- 
sengers is  a  duty  upon  imports,  it  is  exclusively 
for  the  execution  of  a  State  inspection  law. 
But  it  is  objected,  that  in  this  case  more  is  taken 
than  ia  "Abaolntely  necessary."  This  is  denied. 
The  SUte  hu  adranced  from  ita  treaaury,  lot 
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the  support  and  execution  of  this  inspection 
law,  more  than  it  has  received — from  the 
adoption  of  the  Constitution  to  179!),  from 
$1,000  to  $5,000  per  annum,  in  1790,  $15,000; 
in  1809,  $6,000. 

During  the  war  and  the  previous  non-inter- 
course and  embargo  laws,  from  1800  to  1816, 
the  quarantine  establishment,  including  tiM 
marine  hospital  was  sustained  almost  exelu- 
sively  by  the  State.  And  the  same  must  again 
occur  whenever  a  foreign  war  arises. 

If,  then,  in  time  of  peace,  there  is  a  surplus 
(which  is  not  the  case),  is  it  not  proper  that  it 
should  be  applied  to  pay  the  debts  of  the  estab- 
lishment, and  provide  for  its  future  wants? 

Again,  admitting  that  more  is  exacted  than 
is  "absolutely  necessary,"  the  abuse  cannot  be 
corrected  in  this  way.  The  fact  does  not  appear 
in  the  case.  The  State  has  had  no  opportunity 
of  contesting  this  point.  This  case  comes  up  on 
demurrer.  But  suppose  the  record  presented 
the  question  of  excess  properly  to  the  court. 
It  could  not  pronounce  it,  on  any  principle,  a 
defense  to  a  party  refusing  to  pay  at  all. 

Besides,  the  Constitution  itself  prescribes  the 
appropriate  remedy  for  the  evil:  ^'And  the  net 
produce  of  all  duties  and  imposts  laid  by  any 
State  on  imports  and  exports  shall  be  for  the 
use  of  the  treasury  of  the  United  States,  and 
all  such  laws  shall  be  subject  to  the  revision 
and  control  of  Congress."  Constitution,  art. 
1,  sec.  10.  This  clause  in  the  Coii-stitution 
supposes  that  the  State  law  may  collect  mors 
than  is  necessary  for  the  purpose,  and  that  it 
is  not  for  that  reason  void.  The  action  for 
excess  must  be  brought  by  the  United  States, 
and  Congress  must  correct  the  State  law.  This 
is  the  appropriate  remedy,  and  this  court  has 
nothing  to  do  with  the  matter. 

The  conclusion  is  irresistible.  If  this  section 
includes  a  tax  or  impost  upon  passengers,  it 
contains  also  an  authorization  of  the  State  law. 

3d.  Not  only  does  the  Constitution  nut  grant 
the  power  over  passengers  to  the  fedoral  gov- 
ernment, and  not  prohibit  it  to  the  Slates,  but, 
from  the  foundation  of  the  govern mont,  this 
power  *ha8  been  exercised  almost  exclu-  [*856 
sively  by  the  States,  without  objection. 

First,  that  this  power  of  admission  to  their 
territories  was  purely  a  State  power  was  the 
doctrine  of  the  founders  of  our  republic. 

Those  who  formed  the  articles  of  confedera- 
tion inserted  the  following  article:  "The  peo- 
ple of  each  State  shall  have  free  ingress  and 
egress  to  and  from  any  other  State."  Con- 
federation, art.  4.  From  which  it  is  to  be  in- 
ferred, that  the  power  over  ingress  and  egress 
was  purely  a  State  power,  and  that  this  article 
was  necessary  to  restrict  this  power  so  far  ss 
the  citizens  of  other  States  of  the  Union  were 
concerned;  but  it  did  not  attempt  to  interfere 
with  its  exercise  in  relation  to  aliens. 

When,  a  few  years  after  the  federal  Consti- 
tution was  formed  (which  was  intended  as  s 
revision  of  the  articles  of  confederation),  this 
srticle  had  been  found  defective  in  overriding 
the  health  laws  of  the  States — in  absolutely  re- 
quiring the  admission  of  the  citizens  of  other 
States,  although  they  might  bring  yellow  fever 
with  them — the  article  was  modified  as  follows: 
'*The  citizens  of  each  State  sliall  be  entitled  tf 
all  the  privileges  and  immunities  of  citizens  of 
tVi«  sav«tal  States."    Constitution,  art.  4,  see.  1 

U<(^Niard  7. 
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This  section  was  intended  to  authorize  the 
exclusion  of  the  citizens  of  other  States,  under 
the  same  circumstances  under  which  they  ex- 
elude  their  own.  This  section  had  no  reference 
to  aliens.  The  right  of  the  State  as  to  them 
remained  as  before.  It  is  worthy  of  observa- 
tion— 

1.  That  the  New  York  law  makes  no  dis- 
tinction between  its  own  citizens  and  all  other 
persons. 

2.  That  the  case  shows,  and  the  fact  is  con- 
oeded,  that  all  the  persons  on  whom  the  tax 
was  levied  in  this  case  were  aliens. 

Again,  that  the  power  over  ingress  and 
egress  was  not  taken  from  the  States  by  the 
new  Constitution  was  the  contemporaneous  ex- 
position. 

In  the  first  Congress  after  the  adoption  of 
the  Constitution  by  the  convention,  in  which 
were  many  members  of  that  convention,  the 
following  resolution  of  thot  date  of  the  16th  of 
September,  1788,  was  passed: 

'^Resolved,  That  it  be,  and  it  is  hereby  recom- 
mended to  the  several  States,  to  pass  proper 
laws  for  preventing  the  transportation  of  con- 
yicted  malefactors  from  foreign  countries  into 
the  United  States."  Journal  of  Congress,  Vol. 
XIU. 

Laws  were  accordingly  passed  during  that 
year  and  the  next,  and  for  five  subsequent 
years  after  the  Constitution  went  into  opera- 
tion, by  most  of  the  States;  among  which 
S57*]    were  Virginia,  'South  Carolina,  Geor- 

?'&,  New  Hampshire,  Massachusetts,  and  New 
ork. 

Second,  not  only  were  such  the  expressed 
opinions  of  the  statesmen  of  that  day,  but  ever 
since.  It  is  believed  that  every  State  in  the 
Union  has  practically  guarded  the  ^ates  of  her 
own  territory,  and  permitted  the  ingress  and 
express  of  sudb  things  and  such  persons  only  as 
she  pleased. 

1.  As  to  the  egress  of  persons.  All  the 
States  of  the  Union  constantly  enforce  the  writ 
of  ne  exeat.  Numerous  States,  since  the  adop- 
tion of  the  Constitution,  have  passed  or  en- 
forced laws  prohibiting  the  egress  of  debtors 
without  the  leave  of  their  creditors. 

2.  As  to  the  export  of  things.  The  statutes 
of  New  York  declare,  that  "no  flour  shall  be 
exported  from  the  State  until  it  has  been  sub- 
mitted to  an  inspector."  1  Rev.  Stat.  1st  ed. 
p.  536,  sec.  1.  Similar  laws  have  been  made 
as  to  beef  and  pork,  and  most  of  the  produc- 
tions of  the  State.  Similar  laws  have  also  been 
passed  in  other  States. 

The   State  may  lay  an  embargo  absolutely 

Srohibiting  the  export  of  any  or  all  articles. 
[r.  Madison  moved  in  convention  to  prohibit 
the  States  laying  an  embargo,  but  it  was  not 
thought  expedient,  and  the  proposition  was  re- 
ject^.   3  Madison  Papers,  1444. 

It  is  not  intended  to  say  that  Congress  may 
not  resort  to  an  embargo  as  a  means.  But  it 
has  no  power  to  interdict  the  export  of  any  ar- 
ticle irrespective  of  the  object.  For  example, 
it  may  perhaps  resort  to  an  embargo  in  the  ex- 
ercise of  the  war  power,  but  it  cannot  do  it  to 
prevent  a  famine. 

3.  As  to  the  ingress  of  persons.  The  State 
poor  laws,  settlement  laws,  laws  prohibiting  the 
entrance  of  paupers,  convicts,  infected  persons, 
etc.,  are  of  this  description. 
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The  laws  of  most,  if  not  all,  of  the  slave- 
holding  States,  prohibiting  the  entrance  of  free 
blacks  is  another  instance  of  the  exercise  of 
this  power.  Does  anyone  suppose  the  same 
power  could  legally  have  been  exercised  by 
Congress  T 

4.  As  to  the  importation  of  things.  Missis- 
sippi, and,  it  is  believed,  some  other  of  the 
Southern  States,  have  assumed  the  right  to  pro- 
hibit the  importation  of  slaves  as  merchandise, 
and  this  right  has  been  sanctioned  by  this 
court  in  the  case  of  Groves  v.  Slaughter,  15  Pe- 
ters, 440.  The  same  right  has  been  claimed 
and  exercised  by  all  the  free  States. 

In  New  York,  the  introduction  of  bank  notes 
under  one  dollar,  and  of  lottery  tickets,  is  pro- 
hibited. 1  Rev.  Stat.  Ist  ed.  p.  666,  sec  29; 
p.  713,  sec.  8. 

So  the  introduction  of  noxious  or  immoral 
articles,  injurious  to  the  health  or  morals  of 
the  people,  is  universally  prohibited  by 
*the  States,  and  not  by  the  federal  [*858 
government;  such  as  licentious  books,  immor- 
al paintings,  articles  of  gaming,  tainted  food, 
dangerous  preparations  of  gunpowder,  and  all 
nuisances. 

The  proposition,  that  the  laying  duties  or  the 
right  to  regulate  commerce,  gives  Congress  the 
right  to  import  what  it  pleases,  is  not  true. 
The  case  of  Brown  v.  Maryland,  12  Wheat. 
410,  by  no  means  supports  it.  The  whole  doc- 
trine of  that  case  is,  that  Congress  has  a  mo- 
nopoly of  duties  on  whatever  articles  the  State 
permits  to  be  landed. 

Elsworth  held  in  the  convention,  that  tak- 
ing from  Congress  the  power  to  lay  duties  on 
exports  did  not  take  away  from  it  the  power 
to  lay  an  embargo  (3  Madison  Papers,  1385)  or 
prohibit  exportation.  On  the  same  principle, 
giving  the  power  to  lay  duties  on  imports  does 
not  give  the  power  to  import. 

These  examples  show  abundantly  how  ex- 
tensively and  constantly  the  States  have  exer- 
cised this  power  over  ingress  and  egress — over 
imports  and  exports.  On  the  other  hand,  no 
instance  is  recollected  of  Congress  exercising 
this  power  over  persons,  except  in  the  case  of 
what  is  known  as  the  alien  law  of  1798.  By 
this  law  power  was  given  to  the  President  by 
his  marshals,  to  remove  certain  aliens.  1 
Story,  516,  ch.  76. 

This  law  was  bitterly  censured  at  the  time, 
and  the  ri^ht  assumed  by  Congress  denounced 
as  unconstitutional.  And  it  is  now  almost  imi- 
versally  admitted  that  it  was  a  violent  and  un- 
constitutional stretch  of  federal  power.  Mr. 
Tazewell,  a  distinguished  senator  from  Virgin- 
ia, said:  ''But  one  power  was  given  to  (>>n- 
gress  over  aliens — ^that  of  naturalizing  them; 
and  this  did  not  authorize  Congress  to  prohibit 
the  migration  of  foreigners  to  a  State,  or  to 
banish  them  when  admitted.  The  States  had 
not  parted  from  their  power  of  admitting  for- 
eigners to  their  society."  Ell.  Deb.  1st  ed. 
251 ;  2  Virginia  Stat,  at  Large,  New  Series  492. 

This  assumption  of  power  on  the  part  of 
Congress  greatly  excited  and  aroused  the 
country.  The  Legislatures  of  Virginia  and 
Kentucky  denounced  the  law,  and  passed  reso- 
lutions supposed  to  have  been  drawn  by  Jeffer- 
son and  Madison,  and  which  have  ever  since 
been  considered  as  of  incontrovertible  authori- 
ty in  the  construction  of  constitutional  law. 
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The  following  is  the  fourth  of  the  Kentucky 
resolutions:  ''That  alien  friends  are  under  the 
jurisdiction  and  protection  of  the  laws  of  the 
State  where  they  are;  that  no  power  over  them 
has  been  delegated  to  the  United  States,  nor 
prohibited  to  the  individual  States,  distinct 
from  their  power  over  citizens,  and  it  being 
true  as  a  general  principle,  and  one  of  the 
amendments  to  the  Constitution  having  also  de- 
clared, that  the  powers  not  delegated  to  the 
United  States  by  the  Constitution  nor  prohibit- 
859*]  ed  *by  it  to  the  States  are  reserved  to 
the  States  respectively  or  the  people,  the  Act 
of  Congress  of  the  United  Stated  passed  22d  of 
June,  1708,  entitled  'An  Act  concerning  aliens,' 
which  assumes  power  over  alien  friends  not 
delegated  by  the  Constitution,  is  not  law, 
but  is  altogether  void  and  of  no  force." 

Vn.  The  law  of  the  State  of  New  York  does 
not  riolate  or  contravene  the  provisions  of  any 
law  or  treaty  of  the  United  States.  "Laws 
made  in  pursuance  of  the  Constitution,  and  all 
treaties  made  or  to  be  made,  or  which  shall  be 
made  under  the  authority  of  the  United  States, 
shall  be  the  Supreme  law  of  the  land."  Con- 
stitution, art.  6,  sec.  2. 

1st.  As  to  treaties.  The  vessel  was  an  Eng- 
lish vessel,  and  it  is  conceded  that  all  the  em- 
igrants on  whose  account  the  toll  was  collected 
were  British  subjects.  If  the  toll  violates  in 
letter  or  spirit  any  treaty  with  England,  it  is 
illegal  and  void.  The  treaties  by  which  our 
intercourse  is  regulated  with  England  are  the 
treaties  of  1794  and  1815.  Tliese  treaties  pro- 
fess to  place  the  two  nations  on  terms  of  eqtial 
and  reciprocal   advantages. 

1.  Does  it  viola  1«  reciprocity?  The  New 
York  law  lays  a  tax  or  toll  upon  passengers  to 
defray  the  selfsame  expenses  which  England 
defrays  by  a  tonnage  duty.  England  collects 
four  times  as  much  from  our  vessels  for  the 
support  of  her  quarantine  and  hospital  as  we 
do  from  hers.  The  expenses  in  England 
amount  to  nearly  a  dollar  per  ton  for  an  ordi- 
nary vessel  of  three  hundred  or  four  hundred 
tons.  We  collect  that  amount  only  upon  here 
and  there  a  passenger  vessel.  If,  therefore, 
there  is  anv  violation  of  the  reciprocity  stipu- 
lations of  the  treaties  in  the  execution  of  miar- 
antine  or  health  laws,  it  is  on  the  part  of  Eng- 
land. 2  State  Papers,  Com.  and  Nav. 
Mitchell's  App.  No.  9. 

2.  This  is  a  law  regulating  the  internal  po- 
lice of  the  country;  and  it  is  a  rule  of  interna- 
tional law,  independent  of  treaties,  "that  all 
foreigners  are  admitted  into  a  country  on  con- 
dition of  obeying  its  laws."  Vattel,  lib.  2,  ch. 
8,  sec.  101.  One  of  the  laws  which  they  are 
bound  to  obey  is  the  payment  of  all  reason- 
able tolls.    Ibid.  lib.  1,  ch.  9,  sec.  103. 

This  principle  of  international  law  is  incor- 
porated in  these  treaties,  which  are  made  ex- 
pressly subject  to  the  laws  and  statutes  of  the 
country.  Treaty  of  November,  1774,  art.  14; 
of  July,  1815,  art.  1;  Ell.  Dip.  Code,  253-275. 
It  is  immaterial,  so  far  as  treaties  are  con- 
cerned, whether  laws  be  made  by  the  States  or 
the  United  States.  If  it  were  within  its  con- 
stitutional powers,  indisputably  Congress  might 
lay  such  a  tax,  as  well  as  add  a  new  item  to 
the  tarm.  The  State  law  is  not  obnoxious  to 
the  objection  of  infringing  any  treat?. 
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2d.  As  to  a  law.  There  is  no  law  [*8«0 
of  the  United  States  taxing  passengers.  Evec 
if  they  have  the  power,  they  have  not  used  it. 
Nor  can  it  fairly  be  said  that  there  is  a  law 
regulating  passengers.  The  law  of  1819  (8 
Story,  1722)  relates  to  "passenger  ships  and 
vessels."  It  regulates  the  number  of  passen- 
gers who  may  be  taken  on  board  by  the  ton- 
nage. It  was  made  in  the  exercise  of  the 
undisputed  police  power  of  Congress  over 
vessels  on  the  ocean.  There  is  nothing  in  it 
with  which  the  State  law  interferes  in  the  re- 
motest degree. 

But,  it  is  replied,  we  do  not  contend  there  it 
any  conflict  with  any  written  law,  any  actual 
regulation,  but  with  "a  non-regulation.** 

Congress,  it  is  assumed,  has  legislated  on  the 
subject  of  passengers,  and  it  is  as  much  its 
will  that  what  is  not  prohibited  should  remain 
as  it  is,  as  what  is  prohibited.  In  other  words, 
that,  by  making  one  regulation  on  a  subject. 
Congress  takes  possession  of  the  whole  subject 
as  effectually  as  by  making  every  possible  reg 
ulation.  This  ingenious  theory  has  never  be^ 
applied  in  practice,  and  never  can  be. 

1.  None  but  "laws  made"  are  declared  by 
the  Constitution  to  be  the  supreme  law  of  tiie 
land.  Is  this  imaginary  "non-regulation"  a 
law  made  by  Congress?  What  are  its  terms, 
its  provisos,  and  its  exceptions — its  extent*  its 
length  and  its  breadth?  And  who  is  to  con- 
strue and  apply  it? 

2.  This  interential  legislation  is  uncontrolla- 
ble by  Congress.  A  vast  mass  of  means 
hitherto  left  exclusively  to  the  States,  as  more 
advantageous  to  the  country,  will  be  immedi- 
ately seized  upon  and  appropriated  by  the 
federal  government,  not  by  virtue  of  any  new 
legislation,  but  by  this  court  sanctioning  tbt 
theory  of  "non-rcgulation."  No  discretion  is 
left  to  the  Legislature.  The  Constitution  be* 
comes  self-acting.  It  seizes,  proprio  vigore, 
when  any  power  is  put  in  action  by  the  slight- 
est act  of  legislation  on  the  subject,  upon  all 
the  means  which  might  by  any  possibility  be 
brought  within  its  reach.  The  concurrence  of 
State  power  becomes  an  empty  sound. 

The  rule,  in  case  of  collision  between  fed- 
eral and  State  laws  on  a  subject  of  concurrent 
jurisdiction,  laid  down  by  Marshall,  is,  that 
"the  State  law,  so  far,  and  so  far  only,  as  that 
incompatibility  exists,  must  necessarily  yield." 
5  Wheat.  49,  50.  This  is  no  longer  the 
rule.  The  State  laws  must  vield  so  far  as  the 
federal  power  extends — so  far  as  the  federal 
government  had  power  to  pass  incompatible 
laws. 

Things  which  have  hitherto  been  left  to  the 
States  must  be  taken  from  them.  Pilot  laws, 
liarbor  regulations,  laws  respecting  lighterage, 
wharfage,  etc.,  must  be  abolished.  Tide  mills, 
dams,  bridges,  etc.,  upon  navigable  tide  water, 
which  •line  our  coast,  must  be  swept  [•861 
away.  Under  the  doctrine  of  "non-reguU- 
tion,"  Congress  takes  possession  at  once  of  all 
the  remote  as  well  as  immediate  means  of  exe- 
cuting its  powers,  e.  g.,  the  power  to  regulate 
commerce  gives  remote  power  over  the  ship 
builder,  the  timber  merchant,  the  lumberman, 
etc.  The  names  of  some  of  the  titles  in  the 
French  Code  of  Ck)mmerce,  may  convey  some 
idea  of  the  extent  of  power  which  may  be  hi* 
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iloded  in  tbe  pow«r  to  regulate  eommerce: 
Putnenhips,  Banks,  Brokers,  Carriers,  Bills 
of  Bxchanffe,  Vessels,  Insurances,  Bankrupt- 
des,  etc.  Thus  far  Congress  has  left  these 
•ubjects  to  the  States;  but  if  this  doctrine  of 
'iion-regulation"  prevails,  the  matter  is  taken 
out  of  the  hands  of  Congress,  and  all  the  regu- 
lations on  these  subjects  which  it  was  compe- 
tent for  Congress  to  make  under  its  constitu- 
tional power  are  to  be  considered  as  made  al- 
ready. State  power  is  in  effect  annihilated;  if 
not  at  once,  it  is  so  crippled  that  it  dies  a 
lingering  death. 

This  rule  of  construction  will  be  found  op- 
pressive in  the  extreme,  and  impossible.  Op- 
pressive, because  it  requires  men  to  obey  laws 
which  they  cannot  know;  inipossible,  because 
the  courts  cannot  apply  it.  The  courts  easily 
determine  the  limits  of  a  written  law,  and  their 
decisions  are  uniform;  but  it  surpasses  human 
knowledge  to  ascertain  with  precision  the 
ramifications  of  a  subject  matter. 

Subjects  intermingle.  Commerce,  manufact- 
vres,  agriculture  are  concerned  in  ship  build- 
ing. Scarcely  an  act  can  be  presented  to  the 
court  which  is  not  compound.  How  much  of 
that  subject,  which  carries  with  it  the  power 
of  Congress,  shall  be  necessary  for  that  pur- 
pose? 

It  is  to  commerce  particularly  that  this 
theory  has  been  applied.  "Commerce,"  it  is 
•aid,  'is  a  unit,  and  what  is  not  regulated  is 
•a  much  a  part  of  the  unit  as  what  is."  We 
may  admit  that  the  power  to  regulate  com- 
merce is  a  unit,  and  is  exclusive.  We  may 
admit  that  the  regulations  of  commerce  form 
one  system,  and  are  all  exclusive.  But  the 
means  employed  or  resorted  to  by  these  regula- 
tions are  as  diverse  as  nature,  and  as  free  to 
the  States  as  to  Congress.  This  case  turns  up- 
on taking  money  as  a  tax  or  toll  from  pas- 
sengers. This  is  not  a  regulation  of  any  kind, 
but  an  act,  a  means. 

These  means  are  not  permanently  or  neces- 
sarily attached  to  the  regulation  which  adopts 
them.  Granted  that  they  may  be  resorted  to 
to-day  by  a  regulation  of  commerce,  they  are 
not  inseparately  attached  to  that  regulation. 
They  form  no  part  of  the  unit.  They  may  be 
resorted  to  to-morrow  by  a  totally  ditferent 
regulation— one  of  health  or  finance  on  the  part 
S02*]  of  *the  States.  The  fallacy  consists  in 
eonfounding  a  regulation  of  commerce  with 
the  means  which  it  adopts. 

This  idea  of  unity  was  first  broached  by  Mr. 
Madison,  who  suggested  that  the  right  to  regu- 
late commerce  was  one  and  indivisible,  and 
would  exclude  the  States  from  the  right  to  lay 
tonnage  duty,  and  consequently  that  there  was 
no  necessity  for  any  express  prohibition  in  the 
Constitution  upon  the  States.  3  Madison 
Papers,  1585.  The  convention  thought  other- 
wise, and  inserted  the  prohibitory  clause,  and 
iMbirshall  intimates  that  it  might  have  been  re- 
sorted to  by  the  States  had  it  not  been  prohib- 
ited. 9  Wheat.  202.  The  idea  was  again 
suggested  by  Mr.  Webster  in  his  argument  in 
the  case  of  Gibbons  v.  Ogden,  0  Wheat.  14. 
"Henceforth,"  he  says,  "the  conimerce  of  the 
State  was  to  be  a  unit."  This  riew  of  the 
nature  of  the  commercial  power  was  after- 
wards referred  to  by  Marshall  aa  one  having 
great  weight.    Ibid.  200. 
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The  major  proposition  of  these  distinguished 
men,  of  the  unity  of  the  commercial  power,  is 
not  contested,  but  merely  its  application  to 
commercial  means.  The  case  of  Gibbons  v. 
Ogden  was  not  decided  against  the  State  on  the 
ground  that  the  law  of  the  State  violated  the 
commercial  unity,  or  that  the  means  employed 
by  the  State  were  not  in  themselves  common  to 
both  governments,  but  because  a  law  of  the 
United  States  had  already  appropriated  them 
to  her  use,  and  that  the  law  of  the  State  at- 
tempting to  do  the  same  was  necessarily  repug- 
nant to  the  federal  law,  and  therefore  void. 

Marshall  certainly  did  not  intend,  by  the 
unity  of  commercial  power,  unity  of  commer- 
cial means,  nor  that  the  power  of  CouCTess  to 
use  the  means  of  itself  appropriated  them,  or 
that  "non -regulation"  was  equivalent  to  regu- 
lation, in  any  case. 

In  Sturges  v.  Crowninshield,  his  language  is, 
"It  may  be  thought  more  convenient  that 
much  of  it  [any  subject  committed  to  Congress] 
should  be  regulated  by  State  legislation,  and 
Congress  may  purposely  omit  to  provide  for 
many  cases  to  which  their  power  extends."  4 
Wheat.  105.  It  is  obvious  that  he  thought 
that  the  States  might  use  any  means  whatever 
not  prohibited  to  them,  and  which  Congress 
had  not  by  an  actual  law  appropriated  to  itself. 

Again,  he  says  in  Wilson  v.  The  Black  Bird 
Creek  Marsh  Co.:  "If  Congress  had  passed 
any  act  which  bore  upon  the  case,  ...  we 
should  feel  not  much  difficulty  in  saying  that  a 
State  law  coming  in  conflict  with  such  aet 
would  be  void.  But  Congress  has  passed  no 
such  act."  True,  says  the  objector,  but  Con* 
gress  has  power  to  pass  such  an  act,  and  "non* 
regulation"  is  equal  to  regulation.  It  is  clear 
that  Marshall  gave  no  such  efficacy  to  "non- 
regulation." 

*The  repugnance  which  makes  a  [*68S 
State  law  void  must  be  to  some  actual  exist- 
ing law  of  the  United  States,  and  not  to  some 
non-existing  inferential  regulation. 

I  have  attempted  to  prove  that  the  power 
over  passengers  either  to  exclude  or  tax  them 
has  not  been  given  to  Congress,  either  directly 
or  indirectly;  that  it  has  nowhere  directly  o» 
inferentially  been  prohibited  to  the  State;  that 
in  practice  it  has  been  used  by  the  States  ex- 
clusively since  the  foundation  of  the  govern- 
ment; and  that  the  law  of  the  State  of  New 
York  now  in  question,  made  in  exercise  of  that 
power,  does  not,  in  the  remotest  degree,  in- 
fringe any  treaty  or  any  law  of  the  United 
SUtes. 

I  cannot  conclude  this  argument  without 
calling  the  particular  attention  of  this  court  to 
the  case  of  The  City  of  New  York  v.  Miln.  The 
Supreme  Court  of  the  State  of  New  York  held 
this  case  to  be  identical  with  that.  In  that  case 
the  State  law  required  the  master  to  deliver  a 
manifest  of  his  passengers  to  the  mayor  within 
twenty-four  hours  after  his  arrival;  to  give 
bond  and  security  for  $300  to  the  city  to  indem- 
nify against  expenses  of  maintenance;  that  the 
master  shall  remove  such  passengers  as  the 
mayor,  etc.,  shall  direct;  that  the  vessel  shall 
be  liable  for  any  penalties  incurred  by  the 
master.  That  law,  like  this,  was  alleged  to  be 
a  regulation  of  commerce.    That  law  prohibited 

{>assenffers  from  landing  altogether.    This  sl- 
ows i£em  to  land  on  condition  of  paying  ex- 
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pensea.  That  law  required  the  master  to  give 
bond  and  security  in  $300  for  each  passenger. 
This  law  allows  eoch  one  to  come  on  shore  on 
payment  of  the  expenses.  That  law,  after  two 
elaborate  arguments,  was  held  not  to  be  a 
regulation  of  commerce.  In  what  particular 
does  it  differ  in  principle  from  this?  Both  are 
made  in  the  execution  of  police  laws  of  the 
State.  Neither  assumes  to  remilate  commerce, 
and  both  are  interferences  with  it. 

The  gist  of  the  argument  of  Mr.  Justice  Story 
in  his  dissenting  opinion  in  that  case  is,  that 
"the  States  cannot  resort  to  a  regulation  of 
commerce,"  etc.,  etc.  Certainly  not.  The 
▼ery  question  in  dispute  was,  whether  that 
was  a  regulation  of  commerce.  He  assumes, 
without  proving  it,  the  whole  question. 

He  speaks  of  exclusive  means.  Powers  may 
be  exclusive,  regulations  may  be  exclusive,  but 
means  cannot  he  so,  unless  the  States  are  ex- 
eluded  from  them  by  name  in  the  Constitution, 
or  unless  the  federal  government  have  appro- 
priated them,  by  an  express  law,  to  their  own 
use.  No  doubt,  as  the  very  learned  judge 
•ays,  if  the  same  means  had  been  resorted  to 
by  Congress,  it  would  have  been  in  the  execu- 
tion of  a  regulation  of  Commerce,  and  when 
resorted  to  by  the  States,  it  is  in  the  bona  fide 
execution  of  a  police  law. 
864*]  'The  rule  is  very  dearly  and  con- 
cisely laid  down  by  Judge  Johnson:  "When- 
ever the  powers  of  the  respective  governments 
are  frankly  exercised  with  a  distinct  view  to 
the  end^  of  such  powers,  they  may  act  upon 
the  same  means,  and  yet  the  powers  be  kept 
perfectly  distinct.  A  resort  to  the  same  means, 
therefore,  is  no  argument  to  prove  the  identity 
of  their  respective  powers.    0  Wheat.  239. 

This  case  cannot  oe  decided  for  the  plaintiff 
without  overruling  the  case  of  Miln.  This 
court,  like  all  others,  is  presumed  to  be  gov- 
erned by  the  maxim,  Stare  decisis.  For  no 
court  is  it  so  important.  Disrespect  follows  in- 
consistency, and  woe  to  the  Union  when  the 
decisions  of  this  court  shall  cease  to  be  re- 
spected. If  the  majority  of  to-day  attempt  to 
correct  a  supposed  previous  erroneous  decision, 
the  majority  of  to-morrow  will  certainly  re-in- 
state the  old  rule.  This  court  remains,  but  its 
members  change.  Three  of  the  five  members 
who  decided  in  favor  of  State  rights  in  the 
case  of  Miln  are  gone.  Where  is  Thompson? 
Where  is  Baldwin?  Where  is  Barbour,  who 
gave  the  opinion  of  the  court  in  that  case? 
Had  these  judges  remained  in  the  seats  which 
they  once  adorned,  this  suit  would  never  have 
been  brought.  Is  it  wise  thus  to  invite  specu- 
lation upon  the  sad  changes  which  the  inevita- 
ble doom  that  awaits  us  all  must  produce  in 
this  tribunal?  If  temporary  majorities  are  to 
give  the  law  of  this  court,  its  decisions,  which 
should  be  as  permanent  as  the  republic,  will 
become  as  fluctuating  and  mortal  as  its  mem- 
bers. 

The  poor  emigrants  do  not  ask  to  be  relieved 
of  this  tax.  They  do  not  bring  this  suit,  nor  is 
it  brought  for  their  benefit.  The  foreign  agent, 
the  rich  shipper,  is  before  this  court  striving, 
at  the  expense  of  these  unfortunates,  to  swell 
their  enormous  gains.  This  toll  is  embraced* in 
the  price  of  passage.  The  emigrant  knows 
nothing  of  it.  If  it  is  removed,  he  will  know 
nothing  of  it,  but  that  the  home  and  ibe  a&y- 
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lum  that  sreeted  him,  and  rescued  him  froB 
disease  and  death  on  his  arrival,  are  gone. 

What  cares  the  rich  shipper  of  Liverpool, 
what  cares  his  agent  in  New  York,  whether 
infection  is  brought  to  our  shores — whether 
disease  ravage  our  city?  No  ties  bind  him 
to  the  soil.  No  family  or  kindred  to  weep 
over.  Wealth  ia  at  his  disposal.  He  keepi 
aloof  or  flies  from  the  pestilence  which  his  ae- 
cursed  avarice  hae  brought  upon  the  devoted 
city. 

But  ask  the  emigrant,  ask  the  destitute,  ask 
the  poor  citizen,  ailc  the  thronging  masses  who 
make  up  the  population  of  a  great  city,  whom 
the  strong  bonds  of  poverty  and  affection  chain 
to  their  homes,  "Come  weal,  come  woe."  They 
will  pray  to  preserve  unimpaired  the  health 
laws  of  the  city,  *the  quarantine,  and  [*86S 
its  hospital,  which  have  so  long  proved  an  effi- 
cient protection  to  them  and  their  families. 
They  will  conjure  you,  with  the  agonizing 
earnestness  of  men  who  feel  that  their  lives  are 
concerned  in  what  they  ask. 

Had  this  court  listened  to  the  suggestion, 
that,  if  this  power  is  conceded  to  the  States,  it 
may  be  abused  to  the  prejudice  of  commerce? 
Such  a  consideration  is  not  for  them.  Let 
them  close  their  ears,  if  they  would  not  be  be- 
trayed into  error. 

Marshall  has  said,  "All  power  may  be 
abused,  and  if  the  fear  of  abuse  to  constitute  an 
argument  against  its  existence,  it  might  be 
ur^ed  against  the  existence,  of  that  which  is 
indispensable  to  the  general  safety."  12  Wlieat. 
440. 

But  the  suggestion  is  absurd.  There  is  no 
such  danger.  If  the  child  may  be  trusted  to 
its  mother,  the  city  may  be  trusted  to  the  State. 
It  forms  its  greatest  pride  and  dearest  interest. 
The  commerce  of  New  York  is  its  glory,  and 
the  great  source  of  its  prosperity.  Will  it  be 
^ilty  of  the  suicidal  folly  of  destroying  or  in- 
juring it?  No.  The  accommodations  for  the 
sick  passenger  form  one  of  the  attractions  of 
its  port.  The  emigrants  flock  to  it  in  prefer- 
ence to  any  other.  The  past  year,  more  than 
one  hundred  thousand  have  arrived.  All  the 
hospitals  at  the  quarantine  have  been  crowded, 
and  yet  no  extraordinary  fatality  has  prevailed. 

On  the  other  hand,  the  mortality  among  the 
emigrants  who  have  arrived  at  Quebec  has 
been  frightful — ^not  less  than  one  tenth  of  the 
whole  number.  The  pestilence  has  been  scat- 
tered through  the  country,  and  the  whole  prov- 
ince has  been  sorely  afflicted. 

What  has  occasioned  the  difference  but  the 
very  hospitals  supported  by  this  tax,  and  which 
must  fall  with  it?  They  have  been  the  refuge, 
and  have  yearly  saved  the  lives,  of  thousands 
of  the  emigrants,  and  nothing,  save  their 
religion,  is  more  gratefully  cherished  by  them 
(han  the  hospital  at  the  quarantine  ground  in 
New   York. 

Conceding  for  a  moment,  that,  if  the  State 
institution  is  destroyed,  the  federal  government 
have  power  to  replace  it,  will  they  do  it?  Will 
they  continue  to  ^ve  it  adequate  support ! 
Such  is  not  the  history  of  the  past. 

A  few  years  before  the  close  of  the  last  cen- 
tury, Congress  set  on  foot  a  marine  hospital 
fund  for  the  relief  of  sailors.  In  1802,  it  had 
accumulated  to  more  than  ninety  thGU8%nd 
dollars.    At  this  time  Massachusetts  and  VIr 

Howard  7. 


ia49 


Passenger  Cases — Smitii  v.  TuBiffli. 


805 


SinU  governed  the  Union.  They  concluded  to 
hide  the  fund  between  them.  Fifteen  thou- 
sand dollars  were  appropriated  to  build  a 
sailor's  hospital  at  Boston,  and  thirty-five 
thousand  went  to  purchase  an  old  hospital  at 
Gaosport,  in  Virginia. 

36S*]  *Is  it  wise  to  leave  an  interest  so 
local  and  so  intenselv  interesting  as  that  which 
concerns  the  lives  of  the  citizens  of  New  York 
to  depend  on  the  fluctuations  of  political  in- 
fluence r  What  do  the  AUcghanies  or  the  Rocky 
Mountains  know  or  care  for  the  ravages 
of  yellow  fever  in  the  city  of  New  York? 

The  island  of  New  York  will  soon  contain  a 
million  of  people.  When  pestilence  comes,  it 
Drill  sweep  away  thousands  in  a  day.  If  she 
sees  the  necessary  means  of  self-protection 
withheld  or  removed  to  more  favored  citieSj 
what  bonds  will  be  strong  enough  to  bind  her 
to  submission?  When,  the  poisoned  darts  of 
death  falling  thick  and  fast  around  them,  her 
citizens  are  called  upon  to  wait  the  slow,  re- 
luctant movements  of  the  federal  government 
— when,  driven  to  desperation  by  the  immi- 
nent danger  impending  over  them,  they  see 
themselves  cut  off  from  reasonable  succor  by 
the  selfish,  unsympathizing  legislation  of  a  re- 
mote people,  who  send  their  exports  to  Hud- 
son's Bay  or  the  mouth  of  the  Columbia,  will 
they  not  be  impelled  to  take  the  law  into  their 
own  hands  T 

Our  country  is  extending  itself  farther  and 
farther  to  the  south  and  west.  Wisdom  cries 
aloud,  with  a  warning  voice,  to  leave  local  in- 
terests as  much  as  possible  to  local  legislation, 
and  attend  only  to  those  common  and  external 
interests  for  which  the  Union  was  formed.  Let 
the  States  repose  in  the  undisturbed  exercise  of 
the  sovereignty  which  is  left  to  them,  and  we 
may,  with  safety,  extend  our  system  to  the  ex- 
treme limits  of  the  continent. 

The  State  of  New  York  asks  the  humble 
boon  of  being  allowed  to  protect  herself  against 
an  exclusively  internal  evil.  Two  thirds  of  the 
common  revenue  are  collected  in  her  harbor. 
She  divides  the  annual  millions  which,  but  for 
the  Union,  would  be  poured  into  her  own 
coffers,  freely  and  ungrudgingly  among  her 
sisters.  She  calculates  not  the  value  of  the 
Union.  She  glories  in  the  honor  and  welfare 
of  our  common  country.  But  she  has  deemed 
it  not  unreasonable  that  she  should  be  allowed 
to  protect  herself  against  dangers  to  which  this 
commerce,  carried  on  for  the  conmion  benefit, 
exposes  her,  and  her  alone. 

Smith  v.  Turner. 

Sketch  of  Mr.  Van  Buren's  argument  at  the 
December  Term,  1845.  The  references  to  the 
excise  cases  decided  since  were  made  on  the 
re -argument  in  1847. 

Mr.  Van  Buren  referred  to  the  printed 
points,  and  said  the  able  argument  submitted 
on  them  by  his  colleague  would  perhaps  justify 


ditional  suggestions.  He  read  the  sections  un- 
der which  this  suit  was  brought.  1  Rev.  Stat. 
446,  sec.  7-9.  By  them  the  health  commis- 
sioner was  authorized  to  collect,  from  the  mas- 
ter of  every  vessel  that  should  arrive  from  a 
foreign  port  at  the  port  of  New  York,  one  doi- 
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lar  for  each  steerage  passenger  on  board.  The 
sum  so  r«»<»eivcd  was  devoted  to  the  use  of  the 
marine  hospital,  and  the  master  was  authorized 
to  sue  for  and  collect  from  each  of  such  pas- 
sengers the  sum  paid  on  his  account.  The  dec- 
claration  contained  two  counts,  the  first  al- 
leging that  the  passengers  were  brought  into 
the  port  of  New  York;  the  second,  that  they 
were  landed  in  New  York.  The  demurrer  is  to 
the  whole  declaration,  on  the  ground  that  the 
law  is  repugnant  to  the  Constitution  of  the 
United  States.  Of  course,  the  facts  alleged  hi 
both  counts  are  to  be  taken  as  true.  The  Ques- 
tion is  not  whether  the  law  is  wise  or  politicy 
but  whether  it  is  repugnant  to  the  United 
SUtea  Constitution.  This  is  the  extent  of  the 
jurisdiction  of  this  court  (Judiciary  Act,  1789, 
sec.  25),  and  the  question  is  to  be  determined 
on  this  record.  The  court  cannot  legally  know 
how  much  money  has  been  received  under  this 
law,  nor  the  use  it  has  been  put  to,  nor  the 
extent  of  disease,  nor  the  expenses  of  the  hos- 
pital, nor  when  the  fund  falls  short,  nor  when 
it  overruns.  If  these  facts  are  important,  they 
should  be  determined  by  proof  in  a  competent 
proceeding.  On  this  record,  the  court  are 
asked  by  the  plaintiff  in  error  to  say  that  the 
sections  referred  to  necessarily  conflict  with  the 
United  States  Constitution.  The  tax  which 
they  impose  was  first  laid  on  the  SOtli  of  March, 
1798,  3  Greenl.  388,  and  it  will  be  conceded 
that,  if  it  was  constitutional  then,  it  is  con- 
stitutional now.  It  does  not  grow  unconstitu- 
tional by  age.  The  power  to  declare  a  State 
law  unconstitutional  is  one  of  great  delicacy, 
as  this  court  have  frequently  said,  and  should 
never  be  exercised  in  cases  of  doubt.  6  Cranch, 
128;  4  Wheat.  621.  As  Mr.  Ogden  truly  re- 
marks, in  New  York  ▼.  Miln,  11  Peters,  122, 
"It  should  be  so  clear  as  to  secure  the  ac- 
quiescence of  the  people  and  of  the  States, 
and  thus  to  retain  the  affection  of  the  differ- 
ent members  of  the  Union  for  the  Union  it- 
self." All  the  presumptions  are  in  favor  of 
the  constitutionality  of  a  law.  Those  who  ob- 
ject to  its  unconstitutionality  should  be  able 
to  point  to  the  provision  of  the  United  States 
Constitution  with  which  it  comes  in  oollison, 
and  the  conflict  should  be  so  plain,  that  it 
could  be  immediately  seen  by  comparing  the 
two.  The  plaintiff  in  error  says  that  this  law 
conflicts  with  the  eighth  section  of  the  first 
article  of  the  Constitution ;  also  with  the  tenth 
section  of  the  first  article;  also  with  the  ninth 
section  of  *the  first  article,  subdivisions  [*S08 
fourth  and  fifth;  also  with  the  sixth  article, 
subdivision  second;  and  also  with  the  general 
spirit  of  the  Constitution.  The  general  spirit 
of  the  Constitution  is  to  be  found  in  its  letter. 
The  sections  of  the  Constitution  referred  to 
should  be  examined  separately;  it  is  neither 
intelligible  nor  safe  to  contrast  the  law  with 
what  may  be  deemed  the  blended  effect  of  all; 
and  in  examining  them  it  should  be  remembered 
that  the  States,  at  the  adoption  of  the  Con- 
stitution, were  free,  independent,  and  sovereign 
communities;  that  as  such  they  formed,  as 
such  adopted,  the  Constitution;  that  the  Con- 
stitution is  a  grant  by  them  of  certain  enumer- 
ated powers.  The  language  of  the  tenth  article 
of  the  Constitution  only  defines  for  greater 
caution  what  would  have  heen  the  legal  and 
'constitutional  eflect  ot  the  grant  in  the  man- 
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aer  and  form  in  which  it  was  made,  to  wit, 
that  "the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by 
it  to  the  States,  are  reserved  to  tne  States  re- 
spectively, or  to  the  people."  Baldwin's  Views 
01  the  Constitution,  29-32.  The  strict  ob- 
servance of  these  principles,  in  construing  the 
Constitution,  is  believed  by  a  large  portion  of 
the  American  people  to  be  the  surest  bond  of 
the  Union  itself. 

First,  does  the  law  in  question  conflict  with 
the  eighth  section  of  the  first  article  of  the 
United  States  Constitution  7  This  section  pro- 
vides, that  "the  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and 
among  th^  several  States,  and  with  the  Indian 
tribes."  What  is  this  power,  and  is  it  ex- 
clusive in  Congress,  or  concurrent  in  Congress 
and  in  the  States?  The  terms  used  are  capa- 
ble of  indefinite  extension  in  the  hands  of  a 
skillful  construer.  Commerce,  in  an  enlarged 
sense,  covers  nearly  all  the  business  relations 
of  society.  Every  law  that  qualifies  or  affects 
its  transactions  or  relations  necessarily  regu- 
lates it.  Take  the  first  clause — "Congress  shall 
have  power  to  regulate  commerce  with  foreign 
nations."  Pilot  laws  affect  this  commerce; 
they  touch  it  on  the  open  sea,  they  restrain 
those  engaged  in  it,  thev  regulate  it;  yet  the 
States  on  the  seaboard  all  have  pilot  laws.  So, 
too,  inspection  laws.  It  is  said  these  are 
authorized  by  the  United  States  Constitution. 
Not  so.  Duties  and  imposts  are  permitted  to 
execute  them,  but  the  laws  are  enacted  under 
the  inherent  power  of  the  State.  It  is  true, 
most  inspected  articles  are  intended  for  expor- 
tation to  foreign  ports.  But  commerce  con- 
sists as  much  of  exports  as  imports ;  restraints 
and  regulations  of  one  are  as  much  regulation 
of  commerce  as  the  other.  The  States  also 
pass  quarantine  laws,  wreck  laws,  harbor  regu- 
lations, etc.,  etc. 

These  would  seem  to  show  a  concurrent 
869*]  power  in  the  States  *over  foreign  com- 
merce. Congress  has  power  to  regulate  com- 
merce among  the  States;  yet  the  States  estab- 
lish ferries  from  one  to  the  other.  The  court 
has  held  that  the  transportation  of  slaves  from 
State  to  State  is  withm  the  exclusive  control 
of  the  States.  Groves  v.  Slaughter,  15  Peters, 
449.  Congress  has  power  to  regulate  commerce 
with  the  Indian  tribes.  Yet  several  States  have 
habitually,  since  the  adoption  of  the  Constitu- 
tion, passed  laws  regulating  trade  with  the 
Indians.  The  New  York  constitution,  article 
seventh,  section  twelfth,  provides  that  no  pur- 
chase of  lands,  or  contract  for  purchase,  made 
with  Indians,  within  that  State,  subsequent  to 
October,  1775,  shall  be  valid,  unless  made  by 
the  authority  and  with  the  consent  of  the  Legis- 
lature. A  comparison  of  this  power  in  the 
Constitution  with  what  it  was  in  the  Articles  of 
Confederation,  shows  a  much  greater  solicitude 
to  make  this  exclusive  than  either  of  the  others. 
The  ninth  article  of  the  Confederation  gave  Con- 
gress power  to  regulate  the  trade  and  manage 
"all  affairs  with  the  Indians,  not  members  of 
any  of  the  States;  provided  that  the  legislative 
right  of  any  State,  within  its  own  limits,  be  not 
infringed  or  violated."  These  restrictions  were 
intentionally  omitted  in  the  Constitution.  See 
Federahat,  No.  42,  by  Madison.     Yet  the  con- 
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the  different  States,  regulating  trade  'Vitb  tht 
Indians,  has  never  been  questioned.  The  Con- 
stitution gives  the  same  power  to  Congress 
over  commerce  among  the  States  and  with  the 
Indian  tribes  that  it  gives  over  foreign  com- 
merce. If  the  latter  is  exclusive,  the  others  are, 
and  if  the  whole  are  exclusive,  all  the  legisla- 
tion thus  briefiy  adverted  to  must  be  deemed 
void.  It' is  submitted  that  the  power  is  con- 
current, subject  to  the  positive  inhibitions  in 
the  Constitution.  It  is  the  power  to  regulate 
commerce  with  foreign  nations  which  demands 
particular  attention.  This  law  encroaches  on 
that  power  or  on  none. 

We  contend  respectfullv,  that  the  power  to 
regulate  commerce  is  only  exclusive  in  those 
cases  where  the  regulation  is  affected  by  the  ex- 
ercise of  an  authority  specially  given  to  Con- 
gress in  exclusive  terms  m  the  Constitution,  or 
specially  prohibited  to  the  States;  and  that  the 
only  other  authority  over  the  subject  remaining 
in  Congress  is  derived  from  the  sixth  article  of 
the  Constitution,  which  authorizes  them  to  pros- 
trate State  laws  and  constitutions  by  their  own 
oonfiicting  legislation. 

Mr.  Hamilton,  in  the  thirty-second  number  of 
the  Federalist  says  that  there  is  an  exclusive 
delegation  or  alienation  of  State  sovereignty 
in  three  cases:  first,  where  exclusive  power  m 
in  terms  given  to  Congress;  second,  where  an 
authority  is  granted  •to  the  Union,  [•STO 
and  the  States  are  prohibited  from  exercising 
a  like  authority;  third,  where  an  authority  is 
granted  to  the  Union,  to  which  a  similar  au- 
thority in  the  States  would  be  absolutely  and 
totally  contradictory  and  repugnant.  As  ex- 
amples of  the  third  class,  he  instances  the  pow- 
er to  establish  uniform  laws  on  the  subjects  of 
naturalization  and  bankruptcy. 

This  classification  of  the  exclusive  powers  of 
Congress  has  been  frequently  referred  to  witii 
approbation  by  this  court.  It  is  with  extreme 
hesitation  that  a  doubt  is  suggested  as  to  its  ac- 
curacy; but  it  is  believed  that  a  careful  analy- 
sis of  the  Constitution  authorizes  the  position, 
that  the  first  two  classes  mentioned  by  Mr. 
Hamilton  cover  every  case  of  exclusive  dele- 
gation of  power  by  the  States,  and  that  his 
third  class  of  cases  is  covered  by  article  sixth, 
subdivision  second,  which  makes  the  laws  of 
Congress,  enacted  in  pursuance  of  the  Consti- 
tution, the  supreme  law  of  the  land. 

This  position  is  advanced  with  less  hesita- 
tion, because,  first,  no  case  has  ever  been  de- 
cided by  the  court  which  establishes  such  s 
classification;  and  second,  the  illustration  giv- 
en by  Mr.  Hamilton  of  the  third  class  has  been 
overruled.  A  single  section  gives  the  power  to 
establish  laws  on  the  subject  of  naturaliza- 
tion and  bankruptcy.  They  are  to  be  alike  un^ 
form.  Yet  in  Sturges  v.  Crown inshield,  4 
Wheat.  122,  it  was  expressly  decided  that  the 

?:rant  of  power  to  Congress  to  establish  uni- 
orm  laws  on  the  subject  of  bankrupt<7  ^^ 
not  alienate  the  power  of  the  States.  Why, 
then,  should  this  effect  follow  the  grant  of 
power  to  establish  uniform  laws  on  the  subject 
of  naturalization  7  Each  of  the  States,  before 
the  adoption  of  the  Constitution,  exercised  this 
power  of  naturalization,  and  would  now  but 
for  the  action  of  Congress  and  the  provisions  of 
article  fourth,  section  second.  Chirac  v.  Chine, 
%  Wheat.  269}  CoUett  ▼.  CoUett,  2  DalL  291 
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Mr.  Vaa  Bvren  then  examined  tbe  Tarioua 
powers  given  to  Congress  by  the  Constitution, 
and  endeavored  to  show  that,  whenever  the 
power  granted  was,  or  was  intended  to  be,  ex- 
elusive,  it  was  either — 

1st.  Granted  in  exclusive  terms,  or  (what  is 
vynonymous)  necessarily  exclusive,  from  oper- 
ating in  two  or  more  States,  or  without  the 
territory  of  all  tbe  States;  or, 

2d.  Granted  to  the  general  government,  and 
prohibited  to  the  States. 

In  the  first  class  he  placed  the  power  to  bor- 
row money  on  the  credit  of  the  United  States, 
to  establish  postofBces  and  post  roads,  to  es- 
tablish tribunals  inferior  to  the  Supreme  Court, 
to  define  and  punish  piracies  and  felonies  on 
the  high  seas,  to  exercise  exclusive  l^islation 
S71*]  over  the  District  of  Columbia,  *forts, 
magaxines,  arsenals,  etc.,  and  to  make  all  nec- 
essary and  proper  laws  to  carry  the  foregoing 
powers  into  execution.  In  the  second  class  he 
placed  the  power  to  lay  duties,  imposts,  and 
excises,  except  to  execute  inspection  laws,  to 
coin  mone^,  regulate  the  value  thereof  and  of 
foreign  com,  to  declare  war,  grant  letters  of 
marque,  etc.,  to  raise  and  support  armies,  to 
provide  and  maintain  a  navy,  and  make  rules 
for  the  government  of  the  army  and  navy. 

The  States  are  prohibited  from  entering  into 
any  agreement  or  compact  with  another  State, 
or  with  a  foreign  power.  Power  to  make  trea- 
ties is  given  to  the  President  and  Senate.  This 
classification  leaves,  of  the  general  powers  of 
Congress  which  it  is  believed  are  not  exclusive, 
the  powers — 

1st.  To  lay  and  collect  taxes.  This  is  admit- 
ted to  be  concurrent. 

2d.  Over  naturalization  and  bankruptcy,  al- 
ready adverted  to. 

3d.  To  fix  the  standard  of  weights  and  meas- 
ures. This  has  alwavs  been  exercised  by  the 
States,  and  never  by  the  general  government. 

4th.  To  punish  counterfeiting.  This  is  con- 
current.    1  New  York  R.  L.  466. 

5th.  To  promote  science  and  the  arts  l^  copy 
and  patent  rights.  This,  to  the  extent  of  State 
limits,  is  believed  to  be  concurrent.  1  Tuck- 
er's Black.  App.  D.  182,  266;  Livingston  v.  Van 
Ingen,  9  Johns.  R.  667,  668;  Gibbons  v.  Ogden, 
0  Wheat.  221. 

6th.  Over  the  militia,  which  is  concurrent, 
except  so  far  as  expressly  distributed  by  the 
Constitution  to  the  States  and  Congress  re- 
spectively. 

7th.  Over  commerce.  Houston  v.  Moore,  5 
Wheat.  1.  It  is  submitted  that  this  is  a  con- 
current power,  unless  the  regulation  is  one  au- 
thorized in  express  terms  by  the  Constitution, 
and  falling  under  the  first  or  second  claaa  be- 
fore mentioned.  For  instance,  commerce  is 
usually  provided  for  by  treaties,  coining  money, 
etc.,  etc.  It  is  usually  protected  by  armies  and 
navies,  and  tbe  punishment  of  crimes  on  the 
high  seas;  it  is  usually  interrupted  by  war. 
The  authority  over  all  these  great  subjects  is 
exclusively  in  the  general  government.  If  com- 
merce is  incidentally  regulated  in  other  modes, 
the  powers  of  the  States  and  the  general  ^vem- 
ment  are  concurrent  with  the  saf^uard,  in  case 
of  conflict,  that  the  authority  of  Congress  is 
paramount.  This  definition  of  tbe  grant  avoids 
three  difficulties  which  must  always  be  encoun- 
tered by  those  who  claim  that  tbe  power  over 
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commerce,  in  its  most  enlarged  significatioo,  it 
exclusive: 

*1.  In  Sturges  v.  Crowninshield,  the  [*S71 
court,  in  deciding  a  State  insolvent  or  bankrupt 
law  to  be  valid  till  Congress  acts,  says:  "It  is 
not  the  grant  of  a  power  to  the  Union,  but  its 
exercise,  that  ousts  the  State  of  jurisdiction." 
This,  it  is  believed,  cannot  be  true  of  an  exclu- 
sive power.  If  such  a  power  is  granted  to  the 
Union,  the  State  must  necessarily  be  devested 
of  it,  whether  Congress  acts  or  not.  The  State 
is  at  the  mercy  of  Congress,  and  helpless  till  it 
chooses  to  act. 

2.  In  the  argument  of  Gibbons  v.  Ogden,  the 
distinguished  counsel  for  the  appellants  con- 
tended (9  Wheat.  18),  that  regulation  of  any 
part  made  an  entire  system;  that  what  was  un- 
touched was  as  much  regulated  as  what  waa 
touched,  and  the  court  say  there  is  great  force 
in  the  argument,  and  that  it  has  not  been  an- 
swered, p.  209.  If  this  be  so,  a  single  com- 
mercial regulation  by  Congress  would  oust  the 
States  of  authority,  and  leave  their  great  in* 
terests  to  await  the  next  movement  of  Con- 
gress. 

8.  In  every  argument  and  decision  in  favor 
of  the  exclusive  power,  counsel  and  court  have 
been  obliged  to  except  from  its  operation  pilot, 
health,  inspection  laws,  eto.  9  Wheat.  18, 
203-207;  12  Wheat.  444.  But  these  are  no- 
where excepted  in  the  grant,  and  if  it  is  exclu- 
sive it  must  cover  them.  Inspection  Taws  are 
no  exception.  No  authority  is  given  to  the 
States  to  pass  them,  but  they  are  authorised  to 
lay  imposts  to  execute  them. 

This  court  has  never  held  the  power  to  be  ex- 
clusive. In  Gibbons  v.  Ogden,  the  regulations 
were  held  to  be  conflicting,  and  the  case  was 
decided  on  that  ground.  9  Wheat.  200.  In 
New  York  v.  Miln,  11  Peters.  146,  the  court 
decline  deciding  the  question.  In  Groves  T. 
Slaughter,  16  Peters,  508,  it  is  left  an  open 
question.  But  in  the  License  Oases,  6  Howaid^ 
a  majority  of  the  judges  expressly  hold  the 
power  to  be  concurrent.  The  plaintiff  in  error, 
then,  to  show  the  act  now  before  the  court 
an  unconstitutional  regulation  of  commerce,  if 
we  are  correct,  must  point,  either — 

1st.  To  the  clause  in  the  United  States  Con- 
stitution which  delegates  exclusively  to  the 
general  government  the  authority  to  make  this 
Uw. 

2d.  To  the  express  prohibition  on  the  States 
to  make  it. 

Neither  can  be  shown.  If  not,  it  remains 
with  that  mass  of  inherent  power  appertaining 
to  State  Sovereignty  which  has  never  been 
alienated.  All  the  States  have  passed  laws 
similar  to  this  for  the  last  half  century.  He 
should  refer  to  them  particularly  hereafter, 
and  show  that  all  these  laws  arrested  vessels 
on  the  high  seas,  inspected  them,  discharged, 
and  destroyed  their  cargoes,  forbade  them  to 
anchor,  etc.,  etc.,  and  charged  the  *ex-  [*S7S 
pense  of  executing  the  laws  on  the  cargo,  con- 
signee, captain,  or  passenger  at  discretion. 
The  "regulations  of  commerce,**  if  any,  in  the 
act  before  the  court,  were  the  control  and  di- 
rection exercised  over  the  captain,  passengers, 
ship,  and  cargo.  The  orders  to  them  were 
where  to  stop,  when  to  proceed,  what  should  be 
destroyed,  etc.  Yet  these  were  within  the  un- 
questionable power  of  the  States,  and  were  not 
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eTen  seriously  disputed  here.  They  were  sanc- 
tioned in  the  case  of  New  York  v.  Miln.  They 
occurred  always  in  the  pilot,  inspection,  quar- 
antine, and  slave  laws. 

It  seemed  to  him  these  considerations  must 
dispose  of  the  theory  that  commerce  was  a 
unit;  that  it  included  all  intercourse;  that 
the  whole  power  over  the  subject  of  commerce, 
and  its  mode  of  prosecution,  was  surrendered  to 
Congress;  that  what  was  untouched  was  as 
much  regulated  as  what  was  touched,  etc.,  etc. 

But  it  was  urged  that,  if  this  was  a  ease  of 
concurrent  power,  Congress  has  acted  on  the 
subject,  and  that  there  was  a  conflict  of  legis- 
lation; also,  that  the  act  before  the  court  con- 
flicted with  treaties  made  by  the  United  States. 
He  examined  these  positions  at  len^h,  and  en- 
deavored to  show  that  the  legislation  of  Con- 
gress, so  far  from  conflicting,  was  in  aid  and 
approbation  of  the  law.  He  referred  to  the  law 
of  1796,  ch.  31;  1  Story,  432;  Act  of  1799,  ch. 
118;  lb.  564;  New  York  v.  Miln,  11  Peters, 
138,  139. 

The  treaties  referred  to  were  expressly  sub- 
ject to  the  laws  of  the  two  countries.  If  this 
law  violated  them,  no  tariff  law,  and  certainly 
no  law  prohibiting  the  entry  of  colored  persons 
into  States,  could  be  upheld.  But  it  was  urged 
that  the  tax  of  one  dollar  on  each  steerage 
passenger  was  "a  regulation  of  commerce." 
This  he  denied.  The  taxing  power  and  the 
commercial  power  were  totally  distinct.  Even 
laying  imposts  is  not  a  regulation  of  commerce. 
9  Wheat.  201.  Chief  Justice  Marshall  says: 
"There  is  no  analogy  between  the  power  of 
taxation  and  the  power  of  regulating  com- 
merce." 

The  tax  in  this  case  is  laid  on  an  inhabitant 
of  New  York,  within  her  limits  and  jurisdic- 
tion. It  is  laid  when  the  ship  has  arrived  in 
the  port  of  New  York.  As  the  record  shows 
in  this  case,  the  passengers,  as  they  are  called, 
had  landed.  To  deny  the  right  of  the  State  to 
do  this  is  the  most  alarming  proposition  ever 
yet  presented  to  this  court.    He  contended — 

1st.  That  the  State  had  the  power  altogether 
to  forbid  the  landing  on  her  shores  of  such  per- 
sons as  she  chose  to  forbid,  or  to  expel  those 
who  had  entered,  and,  as  a  necessary  conse- 
quence, she  might  dictate  the  terms  on  which 
they  should  be  permitted  to  enter.  This  was 
874*]  vital  to  her  self-preservation.  *And 
having  this  right,  the  manner  of  its  exercise 
must,  of  necessity,  be  left  to  her  discretion.  It 
was  to  be  presumed  self-interest,  if  no  hieher 
motive,  would  induce  a  discreet  exercise  of  this 

gower.  But  if  the  State  was  unreasonable — 
tat  pro  ratione  voluntas.  This  court  had  no 
power  to  supervise  her  conduct.  In  support 
of  this  he  dted  New  York  v.  Miln,  11  Peters, 
132,  136;  7  Statutes  of  South  Carolina,  459; 
Aiken's  Alabama  Dig.  362;  1  Lislet's  Dig.  La. 
Laws,  499.  He  also  cited  laws  forbidding  or 
regulating  the  admission  of  free  persons  of 
color  in  fifteen  different  States — non-slave-hold- 
ing as  well  as  slave-holding  States.  In  Groves 
y.  Slaughter,  66  Peters,  it  was  held  that  the 
right  to  admit  slaves  from  other  States  into 
Mississippi,  or  to  forbid  them  to  enter,  rested 
exclusively  with  that  State,  and  was  unaffected 
by  the  authority  of  Congress  to  regulate  com- 
merce among  the  States.  The  argument  that 
the  generAl  government,  being  charged  with  the 

foreign  reUUonB  oi  tha  eountry,  aoqidred  ih« 
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right  to  regulate  the  terms  upon  which  aliens 
should  be  admitted  into  the  States,  could  not 
be  maintained.  The  States  retain  the  right  to 
prescribe  who  shall  hold  property  within  their 
jurisdiction,  who  shall  vote,  ete.  The  8(^ 
power  ffiven  to  Congress  is  to  prescribe  the 
terms  oi  citizenship  by  means  of  naturalization 
laws.  In  support  of  these  positions  he  cited 
Senator  Tazewell's  speech  against  the  Alien 
and  Sedition  Law.  4  £11.  Deb.  2d.  ed.  463; 
3  Madison  Papers,  1385.  Also,  the  Virginia 
and  Kentucky  resolutions  and  reports  on  the 
same  subject.  4  £11.  Deb.  666  to  608  inclu- 
sive. 

2d.  That  the  right  of  a  SUte  to  tax  all  per- 
sons and  things  within  her  jurisdiction  was 
onl^  limited  by  the  express  prohibitions  of  the 
United  States  Constitution,  and  that  none  of 
these  prohibitions  reached  the  tax  in  question. 
The  power  of  taxation  is  vital  to  a  State.  Iha 
concurrent  right  of  taxation  given  by  the  Con- 
stitution to  the  general  government  was  one 
great  objection  to  its  adoption.  It  would  never 
have  received  the  sanction  of  the  States,  if 
they  had  not  been  satisfied  that  the  right  to 
raise  money  from  persons  and  property  within 
their  limits  was  unrestricted  except  In  specified 
particulars.  See  Federalist,  Nos.  32,  S3,  34,  86. 
The  importance  of  this  power  to  the  State,  SAd 
its  unlimited  character,  have  been  frequently 
asserted  by  this  court.  4  Wheat.  436;  6  Ih. 
429;  9  lb.  198;  Providence  Bank  ▼.  Billings,  4 
Peters,  463.  The  power  not  only  extends  to 
all  the  real  and  personal  property  of  its  dti- 
zens,  but  to  that  of  non-residents,  to  the  prop- 
erty of  the  eeneral  government,  4  Wheat.  436, 
and  to  the  United  States  stock.  1  Nott  &  Me- 
Cord,  527.  Nor  is  there  any  such  exemption 
as  the  plaintiff  in  error  claims  for  the  instm- 
ments  of  commerce.  ^Importing  mer-  [*S75 
chants,  ship  owners,  and  others,  are  taxable 
like  all  other  inhabitants,  for  all  their  property, 
whatever  it  may  consist  of.    5  How.  676,  692. 

There  are  but  two  restrictions  on  the  State 
power  of  taxation : 

1.  No  State  shall,  without  consent  of  Con- 
gress, lay  any  imposts  except  what  may  be 
absolutely  necessary  to  execute  its  inspection 
laws. 

2.  No  State  shall,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnage.  The  tax  in 
question  is  not  a  duty  of  tonnage.  If  a  pas- 
senger ship  of  five  hundred  tons  comes  into 
New  York  without  passengers,  the  law  imposes 
no  tax.  This  is  not  an  impost  or  duty  on  im- 
ports; a  human  being  is  not  an  import.  New 
York  T.  Miln,  11  Peters,  132,  136;  12  Wheat 
437. 

The  authority  of  Congress  over  imports  was 
carried  to  its  utmost  verge  in  Brown  ▼.  Mary- 
land, 12  V^Hieat.  442.  It  was  there  held,  that 
the  right  to  sell  articles  imported  and  having 
paid  duties  could  not  be  taxed  while  the  arti- 
cles remained  in  the  original  package;  that  tbB 
importer  by  paying  duties  acquired  a  right  to 
sell;  that  they  could  not  be  specifically  taxed 
till  bulk  was  broken  and  they  were  minted 
with  the  mass  of  property  subject  to  State  taxa- 
tion. See  opinion  of  Chief  Justice  Taney,  6 
How.  674;  and  of  Justice  McLean,  lb.  687. 
This  reasoning  is  inapplicable  to  a  free  human 
being.  If  he  is  exempt  from  taxation  wbeo 
entering  the  State,  he  must  remain  so  always. 
^VL  \a  oasi  onioa  fioat  on  ths  waters  ot^ew  York, 
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or  stand  on  her  soil,  exempt  from  taxation,  no 
ingenuity  can  fix  a  time  when  he  becomes  sub- 
ject to  taxation.  He  is  a  perpetual  exempt. 
Unless  the  plaintiff  in  error  showed  a  prohibi- 
tion on  the  State  to  lay  this  tax,  it  fell  within 
the  general  taxing  power  of  the  State. 

3d.  The  tax  in  question  is  an  indispensable 
part  of  a  health  and  quarantine  system,  which 
IS  the  exclusive  subject  of  State  jurisdiction. 

Under  this  head  Mr.  Van  Buren  traced  mi- 
nutely the  history  of  the  New  York  health  and 
quarantine  laws  from  their  earliest  institution. 
The  tax  in  question  was  first  laid  in  1798,  pre- 
cisely as  now.  8  Greenl.  I^ws  of  New  York, 
388.  The  site  of  the  marine  hospital  was  pur- 
chased and  the  hospital  built  by  the  State;  fre- 
quent appropriations  had  been  made  from  the 
State  treasury  to  meet  deficiencies  in  the  fund. 
It  was  now  inadequate  to  defray  the  charges 
upon  it.  3  Greenl.  306 ;  lb.  465 ;  Laws  of  New 
York,  1804,  ch.  469,  1806,  ch.  31,  1809,  ch.  66; 
2  Rev.  Laws  634.  The  rates  had  been  fre- 
quently adjusted  so  as  to  meet  the  expenditures 
S76*]  with  the  least  burden  *on  the  passengers. 
Taws  of  New  York  1843,  ch.  213;  1844,  ch« 
316.  The  original  and  declared  object  of  the 
tax  was  to  pay  the  expense  of  yarding  the  city 
against  infectious  and  pestilential  diseases 
brought  in  from  abroad.  This  object  had  been 
steadily  adhered  to.  The  occasional  and  tem- 
porary diversion  of  an  accidental  surplus  fur- 
nished no  exception.  It  was  inevitable  where 
claims  were  pressed  on  the  Legislature,  and  had 
been  more  than  made  good  by  advances  from 
the  State  treasury.  The  fact  that  some  might 
pav  the  tax  who  did  not  receive  medical  aid 
did  not  make  the  tax  illegal.  Tlie  same  was 
true  of  all  quarantine  charges.  A  quarantine 
and  health  system  could  not  he  otherwise  main- 
tained. The  pilot  system  was  maintained  in 
part  by  compulsory  charges  on  those  who  had 
refused  to  take  a  pilot.  Tate's  Dig.  Virginia 
Laws,  p.  740,  sec.  4;  1  Bui  lard  &  Gurry's  Dig. 
Ix>uisiana  Laws,  407-460.  Taxes  on  passengers 
for  the  support  of  hospitals  were  laid  in  Dela- 
ware, Pennsylvania,  Maryland  and  Louisiana. 
Th«»y  had  been  levied  ever  since  the  adoption 
of  the  Constitution.  2  Laws  of  Delaware, 
1357;  7  Smith's  Laws  of  Pennsylvania,  p. 
20,  sec  21 ;  Laws  of  Louisiana,  1842,  No.  168, 
p.  458;  Dorsey's  Laws  of  Maryland,  1601.  It 
was  not  true  that  Congress  exercised  exclusive 
authority  over  the  foreign  transportation.  Penn- 
sylvania compelled  German  passenger  ships  to 
keep  a  physician  on  board,  to  attend  to  pas- 
sengers gratis,  and  to  pay  an  interpreter  to 
f>rove  to  its  authorities  a  compliance  with  the 
aw.    7  Smith,  p.  20,  ch.  4488. 

Mr.  Van  Bnren  then  examined  the  quaran- 
tine laws  of  the  Atlantic  States,  and  showed 
that  all  of  them  arrested  ships,  discharged  ear- 
go,  if  necessary,  and  destroyed  it,  charging  ex- 
penses on  cargo,  master,  owner,  and  consignee, 
at  discretion.  He  referred  to  the  following  stat- 
utes: Rev.  Stat,  of  Maine,  p.  186,  sec.  27 ;  Rev. 
Stat,  of  Massachusetts,  212;  Laws  of  1816,  ch. 
44  sees.  6,  7;  Rev.  Stat,  of  Rhode  Island,  p. 
264,  sees.  6,  6;  Statutes  of  Connecticut,  p.  621, 
lec.  12;  Elmer's  Digest  of  the  Laws  of  New 
Jersey,  p.  133,  sec.  3;  Purdon's  Digest  of  Penn- 
lylvania  Laws,  632;  2  Laws  of  Delaware,  1367; 
IjtLwn  of  Maryland,  1793,  ch.  60;  2  Rev.  Stat. 
of  Virginia,  p.  207,  sec.  13;  1  Rev.  Stat,  of 
it  Ii.ed. 


North  Carolina,  406;  6  Statutes  at  Large  of 
South  Carolina,  472;  Law  of  Georgia  ox  De- 
cember 14,  1793;  Aiken's  Alabama  Digest, 
352 ;  1  Lislet's  Digest  of  the  Laws  of  Louisiana, 
526. 

To  the  argument  that  section  ninth,  article 
first,  of  the  Constitution,  prohibiting  Congress 
from  forbidding,  nrior  to  1808,  the  migration 
or  importation  of  such  persons  as  the  States 
shall  think  proper  to  admit,  gives  Congress  ex- 
clusive jurisdiction  over  the  admission  of  per- 
sons into  the  States,  he  replied,  that  this  sec- 
tion ^applies  exclusively  to  slaves.  It  [*877 
was  so  understood  by  the  framers  of  the  Con- 
stitution. Federalist,  No.  42;  3  Madd.  Papers, 
1388,  1390,  1391,  1420.  It  has  been  so  held  by 
this  court.  9  Wheat.  206;  15  Peters,  518.  The 
section  recognizes  the  right  of  the  States  to  ad- 
mit or  forbid.  If  it  gave  Congress  power  to 
tax  the  admission  of  whites,  it  would  not  de- 
stroy the  concurrent  power  of  State  taxation. 
The  authority  given  to  Congress  to  tax  the  im- 
portation of  persons  shows  such  a  tax  is  not  an 
impost.  The  power  to  lay  imposts,  the  general 
government  has  by  another  grant.  To  the  ar- 
gument that  this  tax  violates  subdivision  sixth, 
section  ninth,  article  first,  of  the  Constitution, 
which  forbids  giving  a  preference  through  a 
regulation  of  commerce  to  the  ports  of  one 
State  over  those  of  another,  he  replied,  that  the 
restrictions  in  section  ninth  were  all  imposed 
on  Congress.  He  examined  them  to  show  that 
none  referred  to  State  legislation.  State  taxa- 
tion was  notoriously  unequal.  The  Constitu- 
tion of  the  United  States  in  no  degree  forbids 
this.  He  instanced  the  rates  of  pilotage,  wharf 
and  harbor  charges,  personal  taxes,  etc.  This 
tax  was  not  "a  regulation  of  commerce."  It 
was  a  confusion  of  terms  to  complain  of  a  tax 
as  oppressive,  and  at  the  same  time  as  giving 
a  preference  to  one  port  over  another.  The 
preference,  if  any,  was  caused  by  the  legislation 
of  other  States. 

It  was  urged  that  New  York  might  defray 
the  expense  of  the  hospital  and  health  establish- 
ment from  other  sources  within  her  undisp«.«jed 
control.  This  was  true.  But  ought  she  to  do 
so?  Was  it  not  just  this  burden  should  be 
borne  by  those  who  created  it?  Beyond  this, 
was  it  unconstitutional  that  the  expense  should 
be  thus  defrayed?  The  last  was  the  only  ques- 
tion which  the  court  could  pass  upon.  It 
was  suggested  that  Congress  should  assume  the 
charge  of  this  subject.  The  powers  of  Congress 
are  given  to  it  as  the  Legislature  of  the  Union; 
in  no  other  capacity  can  it  act.  6  Wheat.  424. 
The  power  of  Conflpress  to  lay  and  collect  taxes 
is  limited  to  the  objects  of  paying  the  debt  and 
providing  for  the  common  defense  and  general 
welfare  of  the  United  States,  and  these  objects 
are  enumerated.  Federalist,  No.  41.  Would 
this  justify  Congress  in  laying  a  tax  to  protect 
the  health  of  New  York  and  persons  arriving 
there?  The  power  over  exports  is  confined  to 
this  State ;  jurisdiction  over  persons  in  our  ter- 
ritory belongs  to  New  York.  Under  such  cir- 
cumstances, with  what  wisdom,  skill,  or  advan- 
tage could  Congress  interfere?  Baldwin's 
Views,  194-197.  The  SUte  legislation  hereto- 
fore referred  to  shows,  that,  since  the  adoption 
of  the  Constitution,  this  whole  subject  has  been 
exclusively  controlled  bv  State  legislation.  This 
is  a  practical  construction  of  the  Constitution 
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S78*]  *of  great  weight.  This  court  has  said, 
a  contemporary  exposition  of  the  Constitution 
of  the  United  States,  adopted  in  practice  and 
acquiesced  in  for  a  number  of  years,  fixes  the 
meaning  of  it,  and  the  court  will  not  control 
it.    Stewart  v.  Laud,  1  Cranch,  309. 

Mr.  Van  Bnren  adverted  to  the  printed  points 
submitted  to  the  court,  and  insisted,  on  the 
whole  case — 

I.  That,  if  the  law  in  question  be  "a  regula- 
tion of  commerce,"  it  is  such  a  regulation  as  the 
State  has  a  right  to  make.  The  right  has  never 
been  granted  exclusively  to  the  Union  or  pro- 
hibited to  the  States.    It  rests  with  the  State. 

II.  If  Congress  might  legislate  on  the  same 
subject,  it  has  not  done  so  in  a  manner  conflict- 
ing with  this  law. 

III.  The  tax  laid  is  not  an  impost  or  duty  of 
tonnage. 

The  court  needed  no  assurance,  he  added, 
that  the  people  of  New  York  feel  a  deep  inter- 
est in  the  decision  of  this  question.  The  law 
has  stood  for  half  a  century,  has  been  adopted 
and  approved  by  Congress;  system  has  grown 
up  under  it;  with  an  exposed  situation,  the 
health  and  lives  of  her  citizens  and  of  the 
whole  people  have  been  protected  by  it.  Our 
State  had  not  been  a  large  claimant  on  either 
the  justice  or  bounty  of  the  Union;  yet  she  is 
believed  to  have  contributed  something  to  its 
aggrandizement.  The  strength,  the  intellect, 
and  the  lives  of  her  citizens  have  been  freely 
tendered  to  its  support.  She  has  cheerfully 
poured  into  its  lap,  as  her  alma  mater,  the  im- 
mense resources  collected  at  her  port.  Her  in- 
solvent laws  have  been  prostrated  by  the  judg- 
ment in  Sturges  ▼.  Crowninshield.  This  very 
power  "to  regulate  commerce,"  under  which 
.  her  splendid  schemes  of  internal  improvement 
have  Deen  projected  and  executed,  has  not  been 
wielded  to  dig  her  canals,  or,  to  any  consider- 
able extent,  to  deepen  her  rivers  or  to  protect 
her  harbors.  Nay,  the  effort  of  the  Stato  to  aid 
them,  and  to  encourage  the  brilliant  but  un- 
requitted  genius  of  one  of  her  sons,  was  deemed 
by  this  court  to  conflict  with  this  overreaching 
power  of  Congress,  and  fell  a  victim  to  judicial 
condemnation.  She  indulges  the  hope,  at  least, 
that  it  will  not  now  be  so  construed  as  to 
prostrate  her  institutions  of  public  health 
which  have  defied  the  constructions  of  half  a 
century  of  time,  and  of  transcendent  ability. 
She  saw  with  unafi'ected  concern  the  prodigious 
strides  made  by  this  power  to  regulate  com- 
merce towards  engrossing  and  consolidating  the 
power  of  the  Union.     This  may   well  be  re- 

Srded  as  the  mastodon  of  construction,  stert- 
g  from  this  bench,  and  in  its  giant  strides 
trampling  upon  the  righto  of  the  States  and 
their  sovereignty.  Fortunately,  it  is  only 
known  to  the  present  day  by  iU  colossal  bones, 
scattered  through  the  reports  of  the  early  opin* 
S79*]  ions  of  ^members  of  this  court.  Ite 
march  was  arrested,  ite  life  terminated,  in  New 
York  V.  Miln.  The  noble  ground  then  assumed 
was  mainteined  in  the  License  Cases.  He  had 
no  right  to  advise  the  court,  but  as  an  humble 
citizen  contributing  a  mite  towards  public  opin- 
ion, there  could  be  no  impropriety  in  alluding 
to  the  jealousy  felt  towards  this  branch  of  the 
government.  The  life  tenure  of  ite  judges  re- 
mores  them  from  the  direct  effect  of  public 
opinion.  Selected  by  the  general  government, 
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they  are  yet  in  some  sort  arbiters  between  it 
and  the  States.  It  is  desirable  they  shouid  se- 
cure the  affections  of  the  people.  Their  recent 
decisions  have  largely  efi'ected  this,  and  the 
people  regard  these  as  indications  that  popular 
and  liberal  impulses  have  reached  this  bench. 
To  confirm  this,  they  have  only  to  adhere  to 
the  just  rules  already  laid  down,  to  the  practice 
the  great  maxim  which  secures  respect  and 
renders  certein  the  rights  of  property  and  life. 
Stare  decisis.  In  the  case  at  bar.  New  York 
asks  nothing  but  justice  at  their  hands.  Grant- 
ing much,  yielding  much,  to  the  wealth,  glory, 
and  power  of  the  Union — a  Union  in  which 
she  feels  a  just  pride,  and  the  value  of  which 
she  never  stopped  to  calculate — she  does  not 
feel  that  it  is  immodest  to  ask  (if  it  be  consid- 
ered asking)  that  she  may  avail  herself  of  her 
local  position  to  sustain  in  part  the  expense  to 
her  citizens,  and  the  danger  to  their  health 
and  lives,  which  attend  her  exposure  and  the 
Union's  commerce — that  she  may  arrest  and 
purify  the  stream  before  it  enters  her  veins, 
that  the  blood  of  life  to  the  rest  of  the  Union 
may  not  be  infection  and  death  to  her. 

Norris  ▼.  City  of  Boston. 

Mr.  J.  Prescott  Hall,  for  the  plaintiff  ia 
error: 

The  object  of  the  writ  of  error  in  this  case  is 
to  test  ine  constitutionality  of  an  act  of  the 
Legislature  of  the  State  of  Massachusetts, 
passed  in  the  year  1837,  entitled,  "An  Act  re- 
lating to  alien  passengers." 

With  the  general  question  involved  in  the 
cause,  this  court  is  entirely  familiar.  It  is  a 
branch  of  constitutional  law  which  has  occupied 
ite  attention  at  intervals  during  the  last  thirfy 
years. 

The  controversy  with  regard  to  the  powers  of 
the  several  Stetes  over  commerce  and  naviga- 
tion, and  their  authority  to  control  these  uid 
analo^us  subjects,  supposed  to  be  beyond 
their  jurisdiction,  began  as  far  back  as  the  year 
1819,  with  the  case  of  McCulloch  v.  Maryland, 
4  Wheat.  316,  when  it  was  here  decided,  that 
the  act  of  Congress  establishing  a  bank  of  the 
United  Stetes  was  not  only  constitutional,  but 
that  the  States  had  no  warrant  for  tax- 
ing ite  branches,  or  power,  by  *these  or  [*S80 
other  means,  to  impede  their  action,  or  drive 
them  beyond  their  territorial  limite. 

In  strict  analogy  with  this  case  was  that  of 
Weston  V.  The  City  of  Charleston,  2  Peters,  449, 
in  the  year  1820,  when  this  court  held  that  a 
tex  imposed  by  a  Stete  on  stock  issued  for  loans 
to  the  United  Stetes  was  unconstitutional,  and 
could  not  be  collected. 

The  question  as  to  the  power  of  the  Stetes 
over  commerce  and  navigation  was  directly 
presented  by  Gibbons  v.  Ogden,  in  the  year 
1824,  when  it  was  held  that  the  State  of  New 
York  could  not  grant  to  any  of  ite  citizens  an 
exclusive  right  to  traverse  the  ^^reat  iMiys  and 
navigable  waters  of  that  Stete  with  vessels  pro- 
pelled by  steam,  to  the  exclusion  of  those  from 
other  States,  licensed  or  enrolled  under  acts  d 
Congress. 

These  discussions  led  to  another,  in  the  yetr 
1827,  when  this  court  decided  that  the  State 
of  Maryland  could  not  compel  merchante,  en- 
gaged in  the  business  of  imi>orting  and  selling 
foreign  goods  by  the  bale  or  package,  to  take 
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out  licenses  for  the  same,  and  to  pay  a  sum  of 
money,  or  tax,  for  the  privilege.  Brown  ▼. 
SUte  of  Maryland,  12  Wheat.  419. 

Then  followed,  after  an  interval  of  ten  years, 
the  ease  of  The  City  of  New  York  v.  Miln,  11 
Peters,  102,  which  'is  supposed  to  control  the 
present  controversy  and  recognize  the  power 
o^  s  State  to  regulate,  in  some  degree,  the  com- 
merce and  navigation  of  the  whole  country, 
eren  on  the  tide  waters  which  wash  our  shores. 

Nor  will  such  controversies  cease,  perhaps, 
until  other  kindred  subjects  have  been  explored 
and  examined;  for  New  York  claims  now,  and 
exercises,  the  power  of  imposing  burdens  upon 
the  disposition  of  foreign  merchandise  in  its 
original  condition  as  imported,  when  sold  in  a 
particular  manner — ^that  is,  by  auction. 

The  recent  decisions  of  this  court  upon  the 
license  laws  of  New  Hampshire,  Massacnusetts, 
and  Rhode  Island  may  be  also  referred  to,  as 
bearing  materially  upon  the  reasoning  we  must 
employ,  in  expressing  our  views  upon  the  sub- 
ject now  under  consideration;  but  as  they  will 
undergo  a  critical  examination  in  the  progress 
of  the  argument,  they  are  here  merely  glanced 
at  in  passing. 

This  brief  statement  of  the  course  of  legisla- 
tion and  decision  upon  these  subjects  brings  us 
back  to  the  case  now  before  the  court.  It 
arises  under  the  act  of  Massachusetts  before  re- 
ferred to,  passed  in  the  year  1837,  shortly  after 
the  case  of  The  City  of  New  York  v.  Miln  had 
opened  the  eyes  of  her  legislators  to  this  new 
source  of  revenue. 

This  law  provides,  that,  upon  the  arrival  of  a 
381*]  vessel  in  the  *  waters  of  Massachusetts 
with  alien  passengers  on  board  an  officer  of  the 
city  or  town  where  such  passengers  are  to  be 
landed  shall  stop  the  vessel,  and  examine  into 
the  condition  of  its  passengers. 

If  any  lunatics  or  infirm  persons,  incompe- 
tent to  maintain  themselves,  are  found,  they 
cannot  be  permitted  to  land  till  security  is 
given  against  their  becoming  chargeable  with- 
in ten  years;  and  no  other  alien  passenger  shall 
be  permitted  to  land  until  two  dollars  are  paid 
for  each,  to  be  appropriated  for  the  support  of 
foreign  paupers. 

By  another  provision  of  the  same  law,  the 
State  pilots  are  required  to  anchor  vessels  at 
particular  places,  suitable  for  the  examination 
of  such  passengers;  and  all  this  may  be  done 
while  the  ship  is  yet,  comparatively,  at  sea — 
more  than  a  cannon-shot  from  the  shore,  and 
beyond  the  jurisdiction  of  Massachusetts.  The 
examination  may  be  made,  and  the  tax  is  ex- 
acted, before  the  passage  money  is  earned;  be- 
fore the  voyage  is  completed;  while  the  insur- 
ance is  running;  before  the  passenger  touches 
the  soil  of  the  State;  while  all  is  in  itinere. 

The  validity  of  the  act  is  defended  upon  the 
ground  that  it  is  a  poor-law;  that  it  is  a  police 
regulation ;  that  the  State  has  a  system  of  pau- 
per laws,  of  which  this  is  a  part;  that  the  mon- 
ey, when  collected,  is  expended  in  the  sup- 
port of  foreign  paupers;  and  that,  as  the 
means  are  appropriate  to  the  end,  the  law  itself 
may  be  upheld  as  valid. 

The  States  have  the  power,  beyond  doubt, 
to  pass  poor-laws  and  make  police  regulations. 
But  the  question  is.  Can  they  provide  for  pau- 
pers, foreign  or  domestic,  by  a  tax  upon  the 
commerce  or  navigation  of  the  United  States? 
12  li.  ed. 


Can  they  levv  contributions  upon  aliens  and 
citizens  of  other  States,  on  shipboard,  for  Um 
support  of  their  police  regulations  and  pauper 
systems?  Are  they  not  forbidden  the  exercise 
of  this  power  by  the  Constitution  of  the  United 
States,  which  is  the  paramount  law  of  the 
land?  The  means  may  be  appropriate  to  at- 
tain the  end,  if  the  State  has  the  power  to  use 
them;  but  have  they  any  such  power?  And 
that  is  the  whole  question  before  the  court. 

If  the  tax  were  imposed  upon  merchandise 
imported  from  foreign  countries,  the  means  to 
accomplish  the  object  would  be  as  appropriate 
as  any  other;  and  Massachusetts,  were  sne  an 
independent  nation,  might  employ  them  at  her 
discretion.  But  when  she  came  into  the  Union, 
in  1780,  she  gave  up,  in  express  terms,  all  con- 
trol over  foreign  commerce,  although  she  was 
more  interested  in  it  at  that  time  than  aqjr 
other  State. 

But  she  never  did  tax  foreign  commerce,  be 
it  observed,  when  she  had  the  power  to  do  no, 
for  the  support  of  paupers;  *on  the  [*S8S 
contrary,  for  more  than  half  a  century,  she 
maintained  her  own  system  by  her  other  means. 
The  tempting  bait  was  first  thrown  out  in  the 
year  1837,  by  the  case  of  New  York  v.  Miln, 
and  she  seized  it  with  avidity. 

In  our  view  of  the  law  in  question,  it  im- 
poses a  tax  on  the  commerce  of  the  country 
for  the  benefit  of  Massachusetts  and  its  treas- 
ury. We  consider  it  as  a  direct  invasion  of  the 
power  of  Congress  to  regulate  navigation  and 
trade,  and  therefore  as  unconstitutional  and 
void. 

It  is  not  an  inspection  law,  nor  a  quarantine 
or  police  regulation;  and  if  it  were,  the  States 
cannot  lay  taxes  on  the  commerce  of  the  coun- 
try, or  any  part  of  it,  to  build  up  and  support 
police  or  quarantine  establishments,  although 
we  admit  the  incidental  expenses  and  ordinary 
fees  of  inspection  belonging  to  sanatory  regula- 
tions may  be  exacted  by  the  States. 

But  the  law  in  question  imposes  a  duty  on 
imports  without  the  assent  of  Congress;  for 
there  may  be  importations  of  men  as  well  as 
merchandise.  The  ninth  section  of  the  first 
article  of  the  Constitution  of  the  United  States, 
when  speaking  of  "the  migration  or  importa- 
tion" ''of  persons,"  is  not  restricted  to  any 
particular  class  of  persons.  The  words  are  gen- 
eral, thcnr  are  applicable  to  all  persons,  bond  or 
free,  and  show  that  the  whole  power  over  such 
importations  is  confided  to  Congress. 

Nor  is  the  use  of  the  word  "importation," 
when  connected  with  "persons,"  peculiar  to 
the  Constitution.  An  act  passed  by  Congress 
in  1793  is  entitled,  "An  Act  to  prevent  the 
importation  of  certain  persons  into  certain 
States  where,  by  the  laws  thereof,  their  admis- 
sion is  prohibited."  And  Judge  Marshall  held, 
in  the  case  of  The  Brig  Wilson,  1  Brocken- 
brough,  437,  that  the  prohibition  of  the  law 
comprehended  freemen  as  well  as  slaves. 
Various  English  statutes,  applicable  to  the 
British  Isles,  where  slavery  does  not  exist,  have 
been  passed  to  regulate  or  impede  or  prohibit 
the  importation  of  persons,  free  in  their  own 
countries,  and  who  would  be  so  in  England. 
Stat.  1  and  2  P.  &  M.  c.  4 ;  5  Eliz.  e.  20;  Jacob's 
Law  Diet.  art.  Egyptians. 

And  it  may  be  remarked  here,  that  the  very 
act  of  Congress  before  referred  to  proves  that 
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the  whole  power  of  regulating  or  prohibiting 
the  importation  of  persons  is  vested  exclusively 
in  the  general  government.  It  was  passed  up- 
on a  petition  from  North  Carolina,  setting 
forth  that  the  French  had  set  free  their  slaves 
in  Oaudaloupe,  and  the  aid  of  Congress  was  in- 
voked to  protect  the  institutions  of  the  South 
from  the  dangerous  contact  of  free  persons  of 
color.  The  State  felt  its  want  of  power  over 
the  subject.  She  knew  it  was  vested  in  Con- 
S8S*]  gross  alone,  *and  to  Congress  she 
turned  for  relief.  That  body  immediately  pro- 
hibited the  "importation"  of  "negroes,  mu- 
lattoes,  and  persons  of  color,"  free  as  well  as 
slaves,  into  any  State  which  by  law  had  pro- 
libited  or  should  prohibit  the  importation  of  any 
such  person  or  persons.  And  this  act  sanctioned 
to  this  day  the  legislation  of  the  Southern 
Btaten,  to  a  great  extent,  upon  this  very  subject. 

Hio  act  of  the  State  of  Massachusetts  now 
under  examination  might  alto  be  regarded, 
were  it  necessary,  as  imposing  a  duty  on  ton- 
nage; being  a  tax  on  passensers  by  the  poll. 
The  nuuiber  of  passengers  to  be  taken  on 
board,  or  imported,  in  ships  of  the  United 
States,  is  limited  by  law  to  a  fixed  relation,  or 
ratio,  with  the  tonnage  of  the  vessel;  and  as 
only  two  passengers  are  allowed  for  every  five 
tons,  a  tax  of  two  dollars  on  each  person  is  a 
tax  on  the  vessel  of  eighty  cents  a  ton. 

The  question  before  the  court  is  a  question 
M  to  power,  and  of  power  alone.  It  is  a  ques- 
tion as  to  the  power  on  the  part  of  a  State  to 
tax  the  commerce  of  the  Union,  to  raise  a  rev- 
enue for  her  own  uses.  Give  Massachusetts  the 
authority  to  collect  money  from  passengers  for 
the  support  of  paupers,  and  see  how  quickly 
she  will  extend  the  system.  If  it  is  advisable 
to  support  emigrants  when  in  a  state  of  des- 
titution, it  is  also  desirable  to  educate  their 
children,  so  that  they  may  not  become  a  bur- 
den upon  the  Commonwealth  at  a  future  day. 
The  expense  of  free  schools  is  far  beyond  that 
of  pauper  asylums;  and  if  Massachusetts  has 
.the  power  to  raise  revenue  bv  these  means  for 
one  purpose,  so  may  she  for  the  other. 

It  is  true  Cliief  Justice  Shaw,  in  this  very 
ease  of  Norris  v.  The  City  of  Boston,  now  be- 
fore the  court,  restricts  the  power  of  the  State 
to  the  object  for  which  the  tax  is  laid.  He  sup- 
poses that  the  States  may  impose  small  bur- 
dens of  this  kind,  but  are  prohibited  from  their 
extension.  He  says  4  Met.  207:  "If,  under 
the  form  of  pilotage,  a  large  sum  of  money 
should  be  demanded  of  any  inward  bound  vessel, 
the  effect  of  which  would  be  to  raise  a  revenue 
Irom  foreign  commerce,  the  pretense  of  its  being 
pilotage  would  not  make  it  legal.  And  this 
suggestion  answers  an  argument  much  pressed, 
that  if  the  State  could  demand  two  dollars 
in  respect  to  each  passenger,  it  could  de- 
mand two  hundred,  or  two  thousand,  and  so 
raise  a  large  revenue  for  any  and  all  pur- 
poses. We  think  it  is  plain,  that,  if  any  such 
larffe  sum  were  exacted  of  passengers,  it  would 
indicate  the  real  purpose  and  design  of  the  law 
to  be  to  raise  revenue,  and  not  in  good  faith  to 
carry  into  effect  a  useful  and  beneficent  poor- 
law — useful  and  beneficent  to  such  aliens  them- 
selves; and  therefore  it  would  be  in  contraven- 
tion of  the  Constitution  and  laws  of  the  United 
States,  and  void." 

SS4*J     ^Witb  gresLt  respect,  we  submit  that 
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these  reasons  for  the  decision  of  the  Supremt 
Court  of  Massachusetts  are  not  strong  enough 
to  sustain  it.  No  court  can  determine  the  eon* 
stitutionality  of  a  law  l^  the  extent  to  which 
its  purposes  are  carried;  for  if  a  State  has  the 
power  to  pass  a  law,  she  alone  can  limit  its  ex- 
ercise. Tne  courts  cannot  regulate  or  control 
the  discretion  of  legislators;  and  if  their  power 
be  once  admitted,  all  control  over  them  is  sur- 
rendered up.  The  Chief  Justice  of  this  court 
has  said,  in  express  terms,  that  "upon  this  ques- 
tion the  object  and  motive  of  the  State  are  of 
no  importance,  and  cannot  influence  the  deci- 
sion.   It  is  a  question  of  power." 

Can  the  Supreme  Court  of  Massachusetts  say 
that  its  Legislature  may  impose  a  tax  of  two 
dollars  upon  each  alien  passenger,  but  cannot 
increase  it  to  five?  Can  the  court  inquire  into 
the  condition  of  the  treasury,  count  foreign 
paupers,  ascertain  the  extent  of  their  wants, 
and  so  determine  whether  the  tax  was  deaiirned 
for  constitutional  purposes  or  nott  Is  uiere 
any  limit  in  the  power  of  a  State  to  tax  the 
property  of  its  own  citizens  in  any  way  and  to 
any  extent  it  may  see  fit?  Must  not  the  same 
authority  which  selects  the  objects  of  taxation 
determine  its  extent  also?  Where  is  the  limit? 
Who  can  define  its  bounds?  Surely  the  courts 
cannot,  and  it  has  always  been  held  that  the 
power  to  tax  is  a  power  to  destroy.  2  Peters, 
467;  4  Wheaton,  431. 

The  money  to  be  derived  from  the  tax  in  the 
present  case  is  not  devoted  to  the  use  of  those 
particular  aliens  who  ^yit,  but  to  all  aliens 
subsequently  to  arrive.  The  strong  are  to  pay 
for  the  feeble,  the  rich  for  the  poor.  Passen- 
gers arrive  at  Boston,  New  York,  and  New 
Orleans,  who  have  no  purpose  of  remaining  in 
those  places.  Their  destination  is  westward, 
towards  the  interior  States,  who  have  no  soil 
touching  upon  that  ocean  which,  by  the  Con- 
stitution, is  as  free  to  them  as  to  the  States 
which  are  washed  by  its  waves. 

Emigration,  is  encouraged  by  the  Constitu- 
tion of  the  United  States.  Its  prohibition  and 
impediments  in  its  way  were  subjects  of  com- 

f>laint  in  the  Declaration  of  Independence.  The 
aws  of  Congress  encourage  and  protect  emi- 
gration. The  condition  of  mankind  solicits  it; 
ships  are  given  up  entirely  to  the  importation 
of  passengers,  their  decks  being  loaded  with 
responsible  beings  instead  of  merchandise. 
Steam  has  added  its  power  to  that  of  the  winds, 
and  vessels  propelled  by  its  energies  will  be 
hereafter  exclusively  devoted  to  this  great 
branch  of  commerce. 

New  York  and  Boston  and  New  Orleans 
have  almost  a  monopoly  of  this  business,  and 
they  seize  the  occasion  to  raise  revenue  from 
it.  It  may  be  well  to  re«]^ulate  this  matter:  it 
*may  be  expedient  to  raise  a  fund  for  [*385 
paupers;  it  is  kind  and  benevolent  to  do  so; 
but  the  question  is.  How  can  it  be  lawfully 
done  ?  Who  shall  make  this  regulation  of  com- 
merce— Congress  or  the  States?  Congress  has 
the  power  to  make  the  burden  uniform;  the 
States  cannot.  Massachusetts  taxes  the  pas- 
senger two  dollars;  New  York  but  one.  Those 
who  arrive  in  Boston,  for  the  most  part,  pay 
through  to  other  States.  Those  who  come  to 
New  York,  oftentimes  without  touching  at  the 
city,  ascend  the  Hudson,  and  oontinue  their 
\>rogress  without  ceasing,  until  they  reach  the 
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great  prairies  of  the  west.  Tet  each  and  all 
of  these  countless  thousands  leave  a  portion  of 
their  property,  destined  for  their  own  use  in 
other  States,  in  the  treasuries  of  these  two 
ocean  powers,  and  for  the  benefit  of  persons 
other  than  themselves.  The  Norwegian  is  taxed 
for  the  Frenchman,  the  Dane  for  the  Irishman, 
the  German  for  the  Englishman,  and  all  for 
the  benefit  of  New  York  and  Massachusetts.  If 
these  two  States  have  the  burdens  of  foreign 
pauperism,  so  have  they  also  the  benefits  of 
foreign  commerce.  The  sails  of  their  ships 
whiten  every  sea,  while  the  internal  States, 
shut  out  from  the  ocean,  have  no  such  benefits 
in  the  same  degree. 

*  The  tax  of  Massachusetts  is  not  applicable  to 
such  paupers  as  arrive  at  the  same  time  with 
the  rich  and  the  healthful.  Her  laws  guard  the 
Commonwealth  sedulously  against  this  burden, 
by  re<^uiring  those  who  are  m  the  condition  of 
becoming  a  charge  upon  the  State  to  give  ample 
security  for  ten  years  against  such  charge  be- 
fore they  are  permitted  to  land.  The  pauper 
gives  security;  those  who  are  above  his  condi- 
tion pay  a  tax — ^not  for  themselves,  but  for 
others. 

The  law  of  Massachusetts  discriminates,  tax- 
ing aliens  alone.  If  it  may  do  this,  it  may  dis- 
criminate among  nations.  Treaties  would  have 
nothing  to  do  with  the  subject,  for  the  States 
cannot  make  them;  nor  could  Congress  restrain 
them  if  the  power  in  question  is  a  mere  police 
regulation  or  sanatory  measure.  Congress  can- 
not regulate  or  restrain  the  States  in  matters  of 
police  and  health,  as  each  State  has  unlimited 
power  over  these  subjects,  to  be  exercised  ac- 
cording to  its  own  discretion. 

If  States  may  tax  those  who  arrive  by  sea, 
they  may  tax  those  who  travel  by  land.  They 
may  favor  the  North  and  burden  the  South; 
and  New  York,  in  her  laws,  does  discriminate, 
in  relation  to  this  very  subject,  favorablv  to 
New  Jersey  Connecticut,  and  Rhode  Island, 
and  adversely  towards  the  other  States.  She 
takes  upon  herself  to  say,  that  coastwise  pas- 
sengers shall  all  be  taxed;  but  that  those  from 
contiguous  States,  because  of  the  frequencjr  of 
intercourse,  shall  not  be  burdened  to  the  same 
degree  as  those  who  are  more  remote. 
386*]  *With  entire  confidence,  we  submit 
that  this  cannot  be  done.  New  York  cannot 
discriminate  between  the  Southern  and  the 
Eastern  States  in  favor  of  the  latter  and 
against  the  former.  She  has  no  power  over  the 
subject.  Citizens  of  one  State  have  the  privi- 
leges and  immunities  of  citizens  in  all  the  other 
suites,  and  they  cannot  be  limited  or  curtailed 
in  their  rights  bv  State  authority.  Even  Con- 
gress could  not  do  this,  as  its  legislation  must 
be  uniform  throughout  the  nation. 

But  the  act  of  Massachusetts  taxes  aliens 
who  come  here  for  temporary  purposes  of  busi- 
ness. Alien  passengers  in  steamers  and  ships 
of  war,  whether  foreign  or  domestic,  are  brougnt 
within  its  terms.  The  packets  which  ply  con- 
stantly, in  all  seasons  of  the  year,  between  Bos- 
ton and  Liverpool,  are  subject  to  its  demands, 
and  must  obey  them. 

The  comity  of  nations  forbids  the  exercise  of 
this  ^wer  to  this  extent,  for  the  very  idea  of 
taxation,  includes,  or  implies,  that  of  reciprocal 
rights  and  duties;  of  allegiance  on  one  side, 
and  protection  on  the  other. 
11  Ii.ed. 


"The  ^wer  of  legislation,  and  consequently 
of  taxation,  operates  on  all  the  persous  and 
property  belonging  to  the  body  politic  This  ii 
an  original  principle,  which  has  its  foundation 
in  society  itself.''  "All  subjects  over  which 
the  sovereign  power  of  a  State  extends  are  ob- 
jects of  taxation;  but  those  over  which  it  does 
not  extend  are,  upon  the  soundest  principles,  ex- 
empt from  taxation.**  'The  sovereignty  of  a 
State  extends  to  everything  which  exists  by 
its  own  authority,  or  is  introduced  by  its  per- 
mission; but  does  it  extend  to  those  means 
which  are  employed  by  Congress  to  carry  into 
execution  powers  conferred  on  that  body  by 
the  people  of  the  United  States?  We  think 
not."    2  Peters,  663,  664 ;   4  Wheat  429. 

Aliens  and  merchandise  are  not  "introduced" 
into  Massachusetts  by  her  "permission,"  nor 
do  commerce  and  navigation  exist  by  her  "aa< 
thority."  The  persons  and  property  of  aliens 
do  not  belong  to  the  "body  politic"  of  that 
State,  and  her  "sovereignty*'  does  not  extend 
to  commerce  and  navigation,  nor  to  aliens  be- 
fore they  come  within  her  Jurisdiction.  Until 
landed,  they  are  under  the  jurisdiction  of  the 
United  States,  covered  and  protected  by  their 
laws. 

It  will  not  be  denied  that  Congress  may  im- 
pose taxes  or  duties  at  pleasure  on  men  and 
merchandise,  upon  their  importation  (within 
the  limits  of  treaties),  without  any  objection  as 
to  its  constitutional  right  to  do  so.  But  sup- 
pose the  power  were  exercised  by  Congress; 
from  whence  would  such  authority  be  derived? 
Obviously,  from  the  power  "to  lay  and  collect 
taxes,  duties,  imposts,  and  excises,**  and  "to 
regulate  commerce."  The  control  of  Congress 
over  foreign  commerce  is  ^unlimited,  [*887 
while  that  of  the  States  lias  been  given  up  to 
the  general  government. 

Massachusetts  cannot  raise  a  fund  for  her 
pauper  system  by  taxing  the  property  of  aliens 
on  shipboard  before  it  is  landed  or  made  sub- 
ject to  her  jurisdiction.  She  could  lay  no  duty, 
for  instance,  under  the  tarifif  of  1842,  on  "wear- 
ing apparel  and  other  personal  effects,  not  mer- 
chandise, professional  books,  instruments,  im- 
plements and  tools  of  trade,  occupation  or  em- 
ployment of  persons  arriving  in  the  United 
States,"  because  this  law  declared  that  those 
articles  should  be  exempt  from  duty.  And 
upon  this  subject  Congress  has  legislated  from 
the  beginning  to  the  same  effect. 

Has  not  the  general  government,  then,  inter- 
posed its  authority  and  prescribed  the  terms 
under  which  aliens  shall  come  into  the  ports  of 
the  United  States — not  the  ports  of  Boston  and 
New  York,  but  the  ports  of  the  nation  at  large, 
each  and  all  of  them,  from  the  St.  John's  to 
the  Rio  Grande?  Congress  has  said  that  the 
personal  effects,  not  merchandise  of  aliens,  shall 
be  admitted  exempt  from  duties.  It  has  no- 
where taxed  their  persons,  but  has  permitted 
them,  so  far  as  their  legislation  is  concerned,  to 
come  in  free  of  charge.  If  the  States  cannot 
tax  the  personal  effects,  not  merchandise,  of 
aliens  because  Congress  has  permitted  them  to 
be  free,  how  can  they  tax  their  persons,  which, 
by  clear  implication,  are  to  be  free  also? 

Congress  as  often  reg^ulates  commerce  by 
permitting  it  to  go  un trammeled  as  it  does  by 
direct  action.  If  that  power  were  to  impose 
taxes  upon  speeific  articles  enumerated  in  a  tar- 
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iff,  and  omit  all  others,  the  latter  would  be 
free;  for  all  articles  not  directly  charged  with 
duty  by  some  act  of  Congress  are  undoubtedly 
exempt  therefrom.  The  Liverpool  Hero,  2  Gall. 
188. 

No  State  can,  without  the  consent  of  Con- 
gress, lay  any  duty  on  imports  except  to  carry 
out,  as  far  as  may  be  necessary,  their  inspec- 
tion laws;  and  this  by  the  express  words  of  the 
tenth  section  of  the  first  article  of  the  Constitu- 
tion. But  suppose  that  section  had  been  omit- 
ted; could  the  States  then  impose  duties  upon 
teiports  while  the  eighth  section  remains,  which 
gives  to  Congress  the  entire  control  over  the 
subject  T 

"From  the  vast  inequality,"  says  Chief  Jus- 
tice Marshall,  "between  the  different  States  of 
the  confederacy  as  to  commercial  advantages, 
few  subjects  were  viewed  with  deeper  interest, 
or  excited  more  irritation,  than  the  nmnner  in 
which  the  several  States  exercised,  or  seemed 
disposed  to  exercise,  the  power  of  laying  duties 
on  imports.  From  motives  which  were  deemed 
sufficient  by  the  statesmen  of  that  day,  the  gen- 
eral power  of  taxation,  indispensabfv  necessa- 
888*]  ry  as  it  was,  and  jealous  as  the  ^States 
were  of  any  encroachment  on  it,  was  so  far 
abridged  as  to  forbid  them  to  touch  imports  or 
exports,  with  the  single  exception  which  has 
been  noticed.  Wh^r  are  they  restrained  from 
imposing  these  duties?  Plainly  because,  in  the 
general  opinion,  the  interests  of  all  would  be 
best  promoted  by  placing  the  whole  subject 
under  the  control  of  Congress." 

It  is  obvious  that  the  same  power  which  im- 
poses a  light  duty  can  impose  a  very  heavy  one ; 
one  which  amounts  to  a  prohibition.  Questions 
of  power  do  not  depend  on  the  degree  to  which 
it  may  be  exercised  at  all ;  it  must  be  exercised 
at  the  will  of  those  in  whose  hands  it  is  placed. 
4  Wheat.  438,  430. 

It  is  not  denied  bv  the  plaintiff  in  error,  that 
States  can  establish  systems  of  pauper  laws, 
which  may  include  aliens  as  well  as  natives; 
but  they  cannot  tax  commerce  or  navigation  in 
order  to  procure  the  means  for  their  support. 
For  this  purpose  they  must  assess  their  own 
property  and  their  own  constituents,  and  not 
assume  a  power  to  tax,  because  of  the  be- 
nevolent objects  for  which  the  revenue  is  to  be 
raised.  If  the  end  will  sanction  the  means, 
then  all  power  of  restraining  taxation  is  at  an 
end. 

We  do  not  complain  of  any  just  exercise  of  a 
police  power,  nor  of  inspection  laws,  nor  de- 
mands for  lists  of  passengers,  nor  of  acts  to 
keep  out  pestilence  or  regulate  the  introduction 
of  persons  burdensome  to  the  Commonwealth, 
nor  of  the  stopping  of  ships  for  examination 
merely.  All  these  things  may  be  done,  and  yet 
no  authority  found  in  the  States  to  tax  passen- 
gers, brought  into  the  country  in  the  due  course 
of  commerce  and  navigation,  for  the  purpose  of 
supporting  these  measures. 

If  the  States  may  impose  these  burdens,  they 
may  exclude  passengers  altogether.  If  they  can 
tax  aliens  as  such,  they  may  expel  them,  when 
landed,  by  an  oppressive  exercise  of  the  power. 
If  they  tax  on  arrival,  they  may  tax  on  depar- 
ture, and  there  is  no  limit  to  the  power. 

It  is  supposed  that  this  case  is  governed  by 
ihAt  of  The  City  of  New  York  v.  Miln ;   but  up- 
on  examination  jt  will  be  found  that  the  acUou 
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in  that  case  was  not  founded  upon  any  section 
of  the  passenger  law  which  imposed  a  tax  upon 
them.  It  was  an  action  of  debt,  for  the  recov- 
ery of  a  penalty  for  not  reporting  the  names  of 
the  passengers.  The  declaration  averred  that  a 
certain  vessel  arrived  in  the  port  of  New  York 
from  Liverpool,  with  passengers  on  board,  and 
that  the  master  did  not  make  a  report  in  writ- 
ing to  the  mayor  of  the  city  of  the  name,  place 
of  birth  and  last  legal  settlement,  age,  and  oc- 
cupation of  the  several  persons  brought  as  pas- 
sengers on  the  ship,  contrary  to  *tlie  [*389 
provisions  of  the  act  of  the  State  of  New  York 
(partly  recited  in  the  declaration),  whereby  an 
action  accrued  to  the  plaintiff  to  demand  from 
the  defendant,  the  consignee  of  the  ship,  the 
sum  of  seven  thousand  five  hundred  dollars. 
To  this  declaration  there  was  a  demurrer  and 
joinder. 

The  decision  of  the  court  was  therefore  con- 
fined to  that  part  of  the  act  which  requires  the 
master,  within  twenty-four  hours  after  the  ar- 
rival of  his  vessel,  to  make  report  of  his  pas- 
sengers, but  the  question  as  to  the  power  of  tax- 
ation did  not  arise.  It  is  true  there  were  many 
general  remarks  upon  constitutional  law,  made 
y  the  judges  who  gave  opinions;  but  the  points 
before  the  court  and  the  questions  passed  upon 
were  those  above  referred  to. 

Chief  Justice  Taney,  in  remarking  upon  this 
case  of  New  York  v.  Miln,  observes,  that,  "the 
question  as  to  the  power  of  the  States  upon  this 
subject  was  very  fully  discussed  at  the  bar. 
But  no  opinion  was  expressed  upon  it  bv  the 
court,  because  the  case  did  not  necessarily  in- 
volve it,  and  there  was  great  diversity  of  opin- 
ion on  the  bench.  Consequently  the  point  was 
left  open,  and  has  never  been  decided  in  any 
subsequent  case  in  this  court."    5  How.  584. 

But  can  the  maritime  States,  by  their  own 
acts,  prohibit  the  importation  of  settlers  for  the 
public  lands,  or  their  migration  to  those  unoc- 
cupied regions  of  the  interior  which  are  ready 
to  welcome  their  approach?  Congress  has  leg- 
islated upon  the  subject  of  emigration  and  nat- 
uralization, the  exclusive  power  over  which  is 
given  to  that  body  by  the  Constitution.  It  has 
also  legislated  concerning  the  carrying  of  pas- 
sengers, prescribing  the  space  they  shall  be  en- 
titled to  occupy  on  shipboard,  the  food  and  wa- 
ter with  which  they  shall  be  supplied,  and  the 
privileges  they  shall  enjoy. 

The  institutions  and  laws  of  the  United 
States  encourage  the  emigration  of  foreigners, 
and  our  untilled  soil  requires  the  stimulating 
power  of  their  industry.  Can  the  maritime 
States,  then,  by  their  own  legislation,  restrain 
or  destroy  that  commerce  which  relates  to  the 
importation  of  passengers,  and  their  migration 
to  other  States  open  for  their  reception?  The 
law  of  Massachusetts  prescribes  some  of  the 
terms  upon  which  aliens  may  land  upon  her 
shores.  If  it  can  prescribe  some,  it  can  pre- 
scribe others.  It  may  establish  burdensome  or 
impossible  conditions,  and  so  shut  out  emi- 
grants altogether.  Let  it  not  be  forgotten  that 
this  is  a  question  of  power  exclusively.  Emi- 
grants arrive  in  Boston  destined  for  Iowa.  This 
convenient  eastern  port  is  selected  as  a  place  of 
disembarkation,  the  ultimate  purpose  being  a 
permanent  settlement  elsewhere.  The  passes- 
I  gers  are  not,  as  a  matter  of  course,  either  die- 
^  «aa^d.,  ^dfici^^lt  or  infirm.    They  may     [*Z9% 
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be  yottng,  above  want,  adventurous,  and  de- 
termined.  Upon  approaching  the  thores  of 
their  tirst  westi^m  port  they  are  met  by  the  tax 
gatherer,  who  demands  two  dollars  from  each 
man,  each  woman,  and  each  child.  Having 
submitted  to  this  exaction,  the  emigrants  pass 
immediately  on  towards  their  long-sought  home 
in  the  fertile  regions  of  the  West.  When  they 
arrive  at  the  boundary  of  New  York  another 
tax  gatherer  may  meet  them,  and,  under  the 
pret^se  of  pauperism  and  the  burdens  of  pov- 
erty, he  may  demand  two  dollars  also  from  each 
emigrant,  for  the  privilege  of  crossing  the  bor- 
ders of  another  State.  For,  if  Massachusetts 
can  tax  them  as  they  come  in  by  sea,  New  York 
may  tax  them  also  as  they  journey  through  her 
territory  by  land;  and  this  may  be  repeated  in 
every  State  through  which  they  may  desire  to 
pass. 

It  is  submitted  to  the  court,  that  the  States 
have  no  such  power.  We  repeat,  that  although 
the  States  may  pass  poor-laws,  establish  sana- 
tory regulations,  and  provide  for  inspections, 
yet  they  cannot  tax  any  branch  of  the  foreign 
commerce  of  the  country,  to  aid  them  in  their 
projects,  be  they  charitable  or  not.  The  power 
cannot  be  derived  from  the  subject  to  which 
the  money  is  to  be  applied,  but  must  exist,  if 
it  exist  at  all,  altogether  independently  of  sueh 
objects. 

The  whole  subject  of  emigration,  so  far  as 
it  is  connected  with  commerce  and  navigation, 
is  under  the  control  of  Congress,  and  there  it 
should  remain.  That  body  can  exercise  the 
power  wisely,  discreetly,  and  disinterestedly, 
for  the  benefit  of  the  whole  country,  without 
permitting  any  improper  burden  to  be  placed 
upon  the  maritime  States.  Their  laws  will  be 
uniform;  those  of  the  States  must  necessarily 
be  diverse — the  tax  in  Massachusetts  being  two 
dollars,  while  in  New  York  it  is  but  one.  The 
sovereign  power  may  annex  what  conditions 
it  pleases  to  the  admission  of  foreigners  with- 
in its  jurisdiction,  or  prohibit  it  altogether. 
But  that  sovereign  power,  in  this  country,  is 
in  the  United  States,  and  the  whole  subject  is 
committed,  with  great  propriety,  by  the  Cion- 
stitution,  to  the  Congress  of  the  whole  people, 
and  not  to  the  States  in  their  corporate  ca- 
pacities. 

But  the  passengers  referred  to  are  not  in  all 
cases  emigrants,  coming  here  for  permanent  set- 
tlement. In  nmny  cases  there  are  merchants, 
visiting  our  shores  for  purposes  of  commerce 
merely,  and  we  submit  that  to  tax  them  is  to 
tax  the  commerce  of  the  country,  which  cannot 
be  done  by  the  States. 

The  act  of  Massachusetts  is  also  open  to  an- 
other obj'ection  which  is  obvious.  The  tax  is 
not  specifically  on  the  alien  passengers  them- 
selves, although  it  may  be  so  indirectly.  It  for- 
S91*]  bids  *the  landing  of  any  such  persons 
until  the  master,  owner,  consignee,  or  agent 
shall  have  paid  two  dollars  for  each  passenger 
so  landing. 

We  submit  that  this  is  a  direct  impost  upon 
the  masters  or  owners,  in  direct  relation  to 
their  commercial  avocations;  it  is  a  tax  upon 
the  master  as  master,  upon  the  owner  because 
he  imports  emigrants  rather  than  merchandise. 
Massachusetts  cannot  compel  a  merchant  to 
pay  two  dollars  for  each  chest  of  tea  he  may 
Import  into  Boston:  and  to  impose  upon  him  A 
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duty  of  two  dollars  upon  each  person  he  mn^y 
import  is  %b  direct  an  interference  with  the 
commerce  of  the  country  as  a  tax  upon  baggage 
or  personal  effects  would  be.  Passengers  are 
brought  in  as  freight;  they  take  the  place  of 
cargo,  and  occupy  all  the  decks  of  the  snip.  To 
tax  the  passengers  is  to  tax  the  freight;  and  if 
the  latter  cannot  be  done,  the  former  cannot. 
The  business  of  importing  emigrants  has  be- 
come a  matter  of  great  importance  to  the  mer- 
chants of  New  York  and  Boston,  who  derive 
larffe  emoluments  from  this  employment  of 
their  ships,  the  receipts  for  passage  money  be- 
ing counted  by  millions  instead  of  thou* 
sands.  Passage  money  and  freight  are  in  law 
identical,  and  ure  governed  by  Uie  same  rules. 
1  Pet  Adm.  123-125. 

The  navigation  of  the  country  is  under  the 
exclusive  control  of  Congress;  and  if  it  were 
under  that  of  the  States,  what  would  be  the 
consequence  ?  Massachusetts,  having  power 
over  the  subject,  might  impose  a  tax  of  five 
dollars  upon  each  emigrant  imported  in  ihipe 
other  than  her  own,  and  by  this  means  secure 
a  monopoly,  as  far  as  this  could  be  done  by 
legislation,  for  the  vessels  belonging  to  her  own 
citizens.  Uniformity  in  the  laws  of  commerce 
and  navigation  would  be  destroyed,  and  we 
should  go  back  in  effect  to  the  old  Confedera- 
tion. Jfealousies  would  spring  up,  and  retalia- 
tion begin,  and  this  entire  branch  of  the  com-' 
merce  of  the  country  would  fall  into  chaos. 
Thirty  years  ago,  during  the  steamboat  contro- 
versy, Connecticut  passed  retaliatory  laws 
against  New  York;  and  if  the  States  can  reg- 
ulate the  conditions  upon  which  passengera 
may  land,  these  conditions  may  and  would  vary 
in  all  the  maritime  States. 

They  do  so  now.  In  this  respect  there  it  no 
uniformity  in  the  State  laws;  and  hence  the 
whole  subject. should  be  and  is  referred  to  Con- 
gress. That  body  has  the  entire  control  over 
our  foreign  relations,  which  are  wisely  placed 
by  the  Constitution  beyond  State  interference. 

If  Massachusetts  can  tax  passengers  arriving 
within  her  jurisdiction  before  they  come  under 
the  control  of  her  laws,  so  may  New  Mexico 
and  California,  when  States.  These  latter 
*  would  have  a  strong  temptation  to  ex-  [*803 
ercise  the  right  at  this  time,  and  might  make 
New  York  herself  feel  the  weight  of  State 
power.  For  if  States  can  lay  an  impost  upoa 
aliens,  they  may  also  upon  natives,  as  New 
York  herself  now  does. 

She  does  not  discriminate  between  citizens  of 
the  United  States  and  foreigners,  but  imposes 
the  same  tax  upon  both.  Neither  is  she  par- 
ticularly nice  as  to  the  objects  to  which  the 
revenue  thus  raised  is  appropriated. 

To  support  an  establishment  for  the  reform- 
of  young  offenders  she  gives  eight  thousand 
dollars  per  annum ;  a  large  donation  is  bestowed 
upon  her  hospitals  and  dispensaries;  and  final- 
ly, should  there  be  a  surplus  of  revenue  thus 
derived,  the  State  treasury  itself  becomes  the 
depository  of  all  balances  which  remain.  If 
she  has  the  power  to  impose  the  tax,  and  raise 
the  revenue,  she  doubtless  has  the  power  to  dis- 
pose of  it  in  any  way  she  may  see  fit.  She 
ma^  defray  out  of  it  all  the  expenses  of  her 
civil  list,  maintain  her  schools,  and  support  her 
paupers.  These  with  which  revenue  may 
be  raised  by  means  of  imposts  upon  eommorcM 
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presents  great  temptations  to  State  power.  The 
convenience  of  the  system  is  obvious.  If  it  can 
be  upheld  under  the  Constitution  of  the  United 
States,  it  will  be  resorted  to  bv  every  Slate  up- 
on the  Atlantic  and  the  Pacific,  and  indirectly 
a  large  portion  of  the  revenues  of  the  States 
will  be  derived  from  commerce  and  navigation. 
The  temptation  would  not  be  resisted,  and  hence 
those  wno  framed  the  great  charter  under 
which  the  States  are  restrained  wisely  took  the 
power  to  regulate  commerce  from  these  sover- 
eignties, and  bestowed  it  upon  Congress. 

We  submit  to  the  court,  that  the  law  of  Mas- 
sachusetts now  under  consideration  is  unoou- 
stitutional  and  void. 

Mr.  Justice  McLean: 

Smith  V.  Turner. 

Under  the  general  denomination  of  health 
laws  in  New  York,  and  by  the  seventli  section 
of  an  act  relating  to  the  marine  hospital,  it  is 

Srovided,  that  "the  health  commissioner  shall 
emand  and  be  entitled  to  receive,  and  in  case 
of  neglect  or  refusal  to  pay  shall  sue  for  and  re- 
cover, in  his  name  of  office,  the  following  sums 
from  the  master  of  every  vessel  that  sluill  ar- 
rive in  the  port  of  New  York,  viz: 

"1.  From  the  master  of  every  vessel  from  a 
foreign  port,  for  himself  and  each  cabin  pas- 
senger, one  dollar  and  fifty  cents;  for  each 
steerage  passenger,  mate,  sailor,  or  mariner,  one 
dollar. 

"2.  From  the  master  of  each  coasting  vessel, 
S98*]  for  each  person  *on  board,  twenty- five 
cents;  but  no  coasting  vessel  from  the  States 
of  New  Jersey,  Connecticut,  and  Rhode  Island 
■hall  pay  for  more  than  one  voyage  in  each 
month,  computing  from  the  first  voyage  in  each 
year." 

The  eighth  section  provides  that  the  money  so 
received  shall  be  denominated  "]^ospital  mon- 
eys." And  the  ninth  section  gives  ''each  mas- 
ter paying  hospital  moneys  a  right  to  demand 
and  recover  from  each  person  the  sum  paid 
cm  his  account."  The  tenth  section  declares 
any  master,  who  shall  fail  to  make  the  above 
parents  within  twenty-four  hours  after  the 
arrival  of  his  vessel  in  the  port,  shall  forfeit 
the  sum  of  one  hundred  dollars.  Bv  the 
eleventh  section,  the  commissioners  of  health 
are  required  to  account  annually  to  the  comp- 
troller of  the  State  for  all  moneys  received  by 
them  for  the  use  of  the  marine  hospital;  "and 
if  such  moneys  shall,  in  any  one  year,  exceed 
the  sum  necessary  to  defray  the  expenses  of 
their  trust,  including  their  own  salaries,  and 
exclusive  of  such  expenses  as  are  to  be  borne 
and  paid  as  a  part  of  the  contingent  charges 
of  the  city  of  New  York,  they  shall  pay  over 
such  surplus  to  the  treasurer  of  the  Society  for 
the  Reformation  of  Juvenile  Delinquents  in  the 
eity  of  New  York,  for  the  use  of  the  society." 

The  plaintiff  in  error  was  master  of  the  Brit- 
ish ship  HeniT  Bliss,  which  vessel  touched  at 
the  port  of  New  York  in  the  month  of  June, 
1841,  and  landed  two  hundred  and  ninety 
steerage  passengers.  The  defendant  in  error 
brought  an  action  of  debt  on  the  statute  against 
the  plaintiff,  to  recover  one  dollar  for  each  of 
the  above  passengers.  A  demurrer  was  filed,  on 
the  ground  that  the  statute  of  New  York  was  a 
regulation  of  commerce,  and  in  conflict  with 
ffw  ConBtitution  of  the  United  States.  The 
f4$ 


Supreme  Court  of  the  State  overruled  the  d^ 
murrer,  and  the  Court  of  £rrors  affirmed  tha 
judgment.  This  brings  before  this  court,  under 
the  twenty-fifth  section  of  the  Judiciary  Act» 
the  constitutionality  of  the  New  York  statute. 
I  will  consider  the  case  under  two  general 
heads : 

1.  Is  the  power  of  Congress  to  regulate  com- 
merce an  exclusive  power? 

2.  Is  the  statute  of  New  York  a  regulation  of 
conmierce  7 

In  the  eighth  section  of  the  first  article  of 
the  Constitution  it  is  declared  that  Congress 
shall  have  power  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes.'* 

Before  the  adoption  of  the  Constitution,  the 
States,  respectively,  exercised  sovereign  power, 
under  no  other  limitations  than  those  contained 
in  the  Articles  of  Confederation.  Bj  the  third 
section  of  the  sixth  article  of  that  instnunesit, 
it  was  declared  that  "no  State  shall  laj  any 
imposts  or  duties  which  may  *  interfere  [*S94 
with  any  stipulations  in  treaties  entered  into 
by  the  United  States  in  Congress  assembled;" 
and  this  was  the  only  commercial  restriction  on 
State  power. 

As  might  have  been  expected,  this  independ- 
ent legislation,  being  influenced  by  local  in- 
terests and  policy,  became  conflicting  and  hot- 
tile  insomuch  that  a  change  of  the  system  was 
necessary  to  preserve  the  fruits  of  the  Revolu- 
tion. This  led  to  the  adoption  of  the  federal 
Constitution. 

It  is  admitted  that,  in  regard  to  the  commer- 
cial, as  to  other  powers,  the  States  cannot  be 
held  to  have  parted  with  any  of  the  attributes 
of  sovereignty  which  are  not  plainly  vested  in 
the  federal  government  and  inhibited  to  the 
States,  either  expressly  or  by  necessary  impli- 
cation. This  implication  may  arise  from  the 
nature  of  the  power. 

In  the  same  section  which  fives  the  com- 
mercial power  to  Congress,  is  given  power  "to 
borrow  money  on  the  credit  of  the  United 
States,"  "to  establish  a  uniform  rule  of  natu- 
ralization," "to  coin  money,"  "to  establish  post- 
offices  and  post  roads,"  "to  constitute  tribunali 
inferior  to  the  Supreme  Court,"  "to  define  and 
punish  piracies  and  felonies  committed  on  the 
high  seas,"  "to  declare  war,"  "to  provide  and 
maintain  a  navy,"  etc.,  and  "to  make  all  lawi 
which  shall  be  necessary  and  proper  for  cariy- 
ing  into  execution  the  foregoing  powers." 

Only  one  of  these  powers  is,  in  the  Constitu- 
tion, expressly  inhibited  to  the  States;  and  yet, 
from  the  nature  of  the  other  powers,  they  are 
equally  beyond  State  jurisdiction. 

In  the  case  of  Holmes  v.  Jennison,  14  Peters, 
570,  the  Chief  Justice,  in  giving  his  own  and 
the  opinion  of  three  of  his  brethren,  says:  "All 
the  powers  which  relate  to  our  foreign  inter 
course  are  confided  to  the  general  government 
Congress  have  the  power  to  regulate  commerce, 
to  define  and  punish  piracies,"  etc.  "When 
an  authority  ia  ^nted  to  the  Union,  to  which 
a  similar  authority  in  the  States  would  be  abso- 
lutely  and  totalljr  contradictory  and  repugnant, 
there  the  authority  to  the  federal  govemmest 
is  necessarily  exclusive,  and  the  same  pover 
cannot  be  constitutionally  exercised  by  the 
States."     p.  574. 

In  Houston  ?.  Moore^  6  Wheat.  23,  the  eonrt 
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Bay:  "^e  mn  altogether  incapable  af  com- 
prehending how  two  distinct  wills  can,  at  the 
name  time,  be  exercised  in  relation  to  the  same 
subject,  to  be  effectual,  and  at  the  same  time 
compatible  with  one  another." 

The  court,  again,  in  treating  of  the  commer- 
cial power,  say,  in  Gibbons  ▼.  Ogden,  9  Wheat. 
196:  'It  is  the  power  to  regulate;  that  is,  to 
prescribe  the  rule  by  which  commerce  is  to  be 
l^overned.  This  power,  like  all  others  vested 
m  Congress,  is  complete  in  itself,  may  be  exer- 
S95*]  cised  to  its  utmost  extent,  and  *ac- 
knowledges  no  limitations  other  than  are  pre- 
scribed in  the  Constitution."  "The  sovereign- 
ty of  Congress,  though  limited  to  specified  ob- 
jects, is  plenary  as  to  these  objects."  "The 
power  over  commerce  with  foreign  nations  and 
among  the  several  States  is  vested  in  Congress 
as  absolutely  as  it  would  be  in  a  single  govern- 
ment having  in  its  constitution  the  same  re- 
strictions," etc.  And  in  the  same  case,  page 
199:  ''Where,  then,  each  government  exercises 
the  power  of  taxation,  neither  is  exercising  the 
power  of  the  other;  but  when  a  State  proceeds 
to  regulate  commerce  with  foreign  nations,  or 
among  the  several  States,  it  is  exercising  the 
very  power  that  is  granted  to  Congress,  and  is 
doing  the  very  thing  which  Congress  is  author- 
ised to  do." 

And  Mr.  Justice  Johnson,  who  gave  a  Mpa- 
rate  opinion  in  the  same  case,  observes,  "The 
power  to  regulate  commerce  here  meant  to  be 
granted  was  the  power  to  regulate  commerce 
which  previously  existed  in  the  States." 
And  again,  "The  power  to  regulate  commerce 
is  necessarily  exclusive." 

In  Brown  v.  The  State  of  Maryland,  12 
Peters,  446,  the  court  says:  "It  is  not,  there- 
fore, matter  of  surprise  that  the  grant  of  com- 
mercial power  should  be  as  extensive  as  the 
mischief,  and  should  comprehend  all  foreign 
commerce  and  all  commerce  among  the  States." 
This  question,  they  remark,  "was  considered  in 
the  case  of  Gibbons  v.  Ogden,  in  which  it  was 
declared  to  be  complete  in  itself,  and  to  ac- 
knowledge no  limitations,"  etc.  And  Mr. 
Justice  Baldwin,  in  the  case  of  Groves  v. 
Slaughter,  16  Peters,  511,  says:  "That  the 
power  of  Congress  to  regulate  commerce  among 
the  several  States  is  exclusive  of  any  inter- 
ference by  the  States  has  been,  in  my  opinion, 
conclusively  settled  by  the  solemn  opinions  of 
this  court,"  in  the  two  cases  above  cited.  And 
he  observes,  "If  these  decisions  are  not  to  be 
taken  as  the  established  construction  of  this 
clause  of  the  Constitution,  I  know  of  none 
which  are  not  yet  open  to  doubt." 

Mr.  Justice  Story,  in  the  case  of  New  York 
V.  Miln,  11  Peters,  158,  in  speaking  of  the  doe- 
trine  of  concurrent  power  in  the  States  to  regu- 
late commerce,  says,  that,  in  the  case  of  Gib- 
bons V.  Ogden,  "it  was  deliberately  examined 
and  deemed  inadmissible  by  the  court."  "Mr. 
Chief  Justice  Marshall,  with  his  accustomed  ac- 
curacy and  fullness  of  illustration,  reviewed,  at 
that  time,  the  whole  grounds  of  the  contro- 
versy; and  from  that  time  to  the  present,  the 
question  has  been  considered,  so  far  as  I  know, 
at  rest.  The  power  given  to  Congress  to  regu- 
late commerce  with  foreign  nations  and  among 
the  States  has  been  deemed  exclusive,  from  the 
nature  and  objects  of  the  power,  and  the  neces- 
sary implications  growing  out  of  its  ezerelss." 

IJ  Ik,  6d« 


*When  the  commercial  power  was  [*S96 
under  discussion  in  the  convention  which 
formed  the  Constitution,  Mr.  Madison  observed, 
that  "he  was  more  and  more  convinced  that  the 
regulation  of  commerce  was  in  its  nature  in- 
divisible, and  ought  to  be  wholly  under  one 
authority."  Mr.  Sherman  said:  "The  power 
of  the  United  States  to  regulate  trade,  oeing 
supreme,  can  control  interferences  of  the  State 
regulations  when  such  interferences  happen;  so 
that  there  is  no  danger  to  be  apprehended  from 
a  concurrent  jurisdiction."  Mr.  Langdon  "in- 
sisted that  the  reeulation  of  tonnaee  was  an 
essential  part  of  the  regulation  of  trade,  and 
that  the  States  ought  to  have  nothing  to  do 
with  it."  And  the  motion  was  carried,  "that 
no  State  shall  lay  any  duty  on  tonnaee  with- 
out the  consent  of  Congress."  8  Madison 
Papers,  1585,  1586. 

The  adoption  of  the  above  provision  in  the 
Constitution,  and  also  the  one  in  the  same  sec- 
tion— "tha^  no  State  shall,  without  the  assent 
of  the  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  wnat  may  be  abso- 
lutely necessary  for  executing  its  inspection 
laws ;  and  the  net  produce  of  all  duties  and  im- 
posts shall  be  for  the  use  of  the  treasury  of  the 
United  States;  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  the  Con- 
gress"— is  a  restriction,  it  is  contended,  upoa 
the  acknowledged  power  of  the  States. 

The  force  of  this  argument  was  admitted  by 
the  court  in  the  case  of  Gibbons  v.  Ogden,  and 
it  was  answered  by  the  alle^tion,  that  the 
restriction  operated  on  the  taxmg  power  of  the 
States.  The  same  argument  was  used  in  the 
thirty-second  number  of  the  Federalist.  I  yield 
more  to  the  authority  of  this  position  than  to 
the  stringency  of  the  argument  in  support  of  it. 
To  prohibit  the  exercise  of  a  power  by  a  State, 
as  a  general  rule,  admits  the  existence  of  such 
power.  But  this  may  not  be  universally  true. 
Had  there  been  no  inhibition  on  the  States  as 
to  "coining  money  and  fixing  the  value  thereof," 
or  as  to  tonnage  duties,  it  could  not  have  beoi 
successfully  contended  that  the  States  might 
exercise  those  powers.  All  duties  are  required 
to  be  uniform,  and  this  could  not  be  the  result 
of  State  action.  And  the  power  to  coin  money 
and  regulate  its  value,  for  the  Union,  is  equally 
beyond  the  power  of  a  State. 

Doubts  may  exist  as  to  the  true  construction 
of  an  instrument  in  the  minds  of  its  framers, 
and  to  obviate  those  doubts,  additional,  if  not 
unnecessary  provisions  may  be  inserted.  This 
remark  applies  to  the  Constitution  in  the  fai- 
stances  named,  and  in  others. 

A  concurrent  power  in  the  States  to  regulate 
commerce  is  an  anomaly  not  found  in  the  Con- 
stitution. If  such  power  exist,  it  may  be  exer- 
cised independently  of  the  federal  authority. 
*lt  does  not  follow,  as  is  often  said,  [*S97 
with  little  accuracy,  that,  when  a  State  law 
shall  conflict  with  an  act  of  Congress,  the 
former  must  yield.  On  the  contrary,  except  in 
certain  cases  named  in  the  federal  Constitu- 
tion, this  is  never  correct  when  the  act  of  the 
State  is  strictly  within  its  powers. 

I  am  aware  this  court  have  held  that  a 
State  may  pass  a  bankrupt  law,  which  is  an- 
nulled waen  Congress  shall  act  on  the  same 
subject.  In  Sturges  v.  CroMminshield,  4  Wheat. 
122,  the  court  say:  ''Wherever  the  terms  fat 
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which  a  power  U  granted  by  the  Constitution 
to  Congreee,  or  wherever  the  nature  of  the 
power  itself  requires  that  it  shall  be  exclusive- 
ly exercised  by  Congress,  the  subject  is  as 
completely  taken  away  from  State  Legislatures 
as  if  they  had  been  forbidden  to  act  upon  it." 
But  they  say,  "The  power  granted  to  Congress 
of  establishing  uniform  laws  on  the  subject  of 
bankruptcy  is  not  of  this  description." 

The  case  of  Wilson  ▼.  The  Black  Bird  Creek 
Marsh  Company,  2  Pet.  250,  it  is  contended, 
recognises  the  right  of  a  State  to  exercise  a 
commercial  power,  where  no  conflict  is  pro- 
duced with  an  act  of  Congress. 

It  must  be  admitted  that  the  language  of  the 
eminent  Chief  Justice  who  wrote  the  opinion 
is  less  guarded  than  his  opinions  generally  were 
oo  constitutional  questions. 

A  company  was  incorporated  and  authorized 
to  construct  a  dam  over  Black  Bird  Creek,  in 
the  State  of  Delaware,  below  where  the  tide 
ebbed  and  flowed,  in  order  to  drain  the  marsh, 
and  by  that  means  improve  the  heklth  of  the 
neighborhood.  The  plaintiffs,  being  desirous 
of  ascending  the  creek,  with  their  vessel,  above 
the  dam,  removed  a  part  of  it  as  an  obstruc- 
tion, for  which  the  company  recovered  damages. 
The  Chief  Justice  in  speaking  of  the  structure 
of  the  dam,  the  drainage  of  the  marsh,  and  the 
improvement  of  the  health  of  the  neighborhood, 
says:  '^Means  calculated  to  produce  these  ob- 
jects, provided  they  do  not  come  into  collision 
with  the  powers  of  the  general  government,  are 
undoubtedly  within  those  which  are  reserved 
to  the  States.  But  the  measure  authorized  by 
this  act  stops  a  navigable  creek,  and  must  be 
supposed  to  abridge  the  rights  of  those  who 
have  been  accustomed  to  use  it.  But  this 
abridgment,  unless  it  comes  in  conflict  with 
the  Constitution  or  a  law  of  the  United  States, 
is  an  affair  between  the  government  of  Dela- 
ware and  its  citizens,  of  which  this  court  can 
take  no  cognizance."  And  he  observes:  ''If 
Congress  had  passed  any  act  which  bore  upon 
the  case,  any  act  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  which  was  to 
control  State  legislation  over  those  small 
navigable  creeks  into  which  the  tide  flows," 
898*]  etc.,  "we  should  feel  not  much  Miffi- 
culty  in  saying  that  a  State  law  coming  in  con- 
flict with  such  act  would  be  void.  But  Congress 
had  passed  no  such  act.  The  repu^ancy  of 
the  law  of  Delaware  to  the  Constitution  is 
placed  entirely  on  its  repugnancy  to  the  power 
to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States — a  power  which  has 
not  been  so  exercised  as  to  affect  the  question." 

The  language  of  the  Chief  Justice  must  be 
construed  in  reference  to  the  question  before 
the  court;  to  suppose  that  he  intended  to  lay 
down  the  general  proposition,  that  a  State 
might  pass  any  act  to  obstruct  or  regulate  com- 
merce which  did  not  come  in  conflict  with  an 
act  of  Congress,  would  not  only  be  unauthor- 
ized by  the  language  used,  and  the  facts  of  the 
case  before  the  court,  but  it  would  contradict 
the  language  of  the  court  in  Gibbons  v.  Ogden, 
Brown  v.  Maryland,  and  every  case  in  which 
lue  commercial  power  has  been  considered. 

The  Chief  Justice  was  speaking  of  a  creek 

which  falls  into  the  Delaware,  and  admitted  in 

the  pleadings  to  be  navigable,  but  of  so  limited 

aa  extant  lEat  it  might  well  be  doubted  wheUk- 


er  the  general  regulation  of  commerce  could  ap- 
ply to  it.  Hundreds  of  creeks  within  the 
flow  of  the  tide  were  similarly  situated.  In 
such  cases,  involving  doubt  whether  the  jurit- 
diction  may  not  be  exclusively  exercised  by 
the  State,  it  is  politic  and  proper  in  the  judicial 
power  to  follow  the  action  oi  Congreaa.  Over 
the  navigable  waters  of  a  State,  (>>ngrees  can 
exercise  no  commercial  power,  except  as  re- 
gards an  intercourse  with  other  States  of  the 
Union  or  foreign  countries.  And  doubtless 
there  are  many  creeks  made  navigable  by  the 
flowing  of  the  tide,  or  by  the  backwater  from 
large  rivers,  which  the  general  phraseology  of 
an  act  to  regulate  commerce  may  not  embrace. 
In  all  such  cases,  and  many  others  that  may  be 
found  to  exist,  the  court  could  not  safely  exer- 
cise a  jurisdiction  not  expressly  sanctioned  by 
Congress. 

When  the  language  of  the  court  is  applied 
to  the  facts  of  the  above  case,  no  such  general 
principle  as  contended  for  is  sanctioned.  The 
construction  of  the  dam  was  complained  of,  not 
as  a  regulation  of  commerce,  but  an  ob- 
struction of  it;  and  the  court  held,  that,  "at 
Congress  had  not  assumed  to  control  State 
legislation  over  those  small  navigable  creeks 
into  which  the  tide  flows,  the  judicial  power 
could  not  do  so.  The  act  of  the  State  was  an 
internal  and  a  police  power  to  guard  the  health 
of  its  citizens.  By  the  erection  of  the  dam, 
commerce  could  only  be  affected  as  charged 
consequentially  and  contingently.  The  State 
neither  assumed  nor  exercised  a  commercial 
power.  In  this  whole  case,  nothing  more  is 
found  than  a  forbearance  to  exercise  power 
over  a  doubtful  object,  which  should  ever 
characterize  the  judicial  branch  of  the  goveni- 
ment. 

*A  concurrent  power  excludes  the  r*S99 
idea  of  a  dependent  power.  The  general  gov- 
ernment and  a  State  exercise  concurrent  powers 
in  taxing  the  people  of  the  State.  The  objects 
of  taxation  may  be  the  same,  but  the  motives 
and  policy  of  the  tax  are  different,  and  the 
powers  are  distinct  and  independent.  A  con- 
current power  in  two  distinct  sovereignties  te 
regulate  the  same  thing  is  as  inconsistent  io 
principle  as  it  is  impracticable  in  action.  It 
mvolves  a  moral  and  physical  impossibility. 
A  joint  action  is  not  supposed,  and  two  inde- 
pendent wills  cannot  do  tlie  same  thing.  The 
action  of  one,  unless  there  be  an  arrangement, 
must  necessarily  precede  the  action  of  the 
other;  and  that  which  is  first,  being  competent, 
must  establish  the  rule.  If  the  powers  be 
equal,  as  must  be  the  case,  both  being  sover- 
eign, one  may  undo  what  the  other  does,  and 
this  must  be  the  result  of  their  action. 

But  the  argument  is,  that  a  State  acting  la 
a  subordinate  capacity,  wholly  inconsistent 
with  its  sovereignty,  may  regulate  foreign  com- 
merce until  Congress  shall  act  on  the  same  sub- 
ject; and  that  the  State  must  then  yield  to  the 
paramount  authority.  A  jealousy  of  the  fed- 
eral powers  has  often  been  expressed,  and  an 
apprehension  entertained  that  they  would  im- 
pair the  sovereignty  of  the  States.  But  this 
argument  degrades  the  States  by  making  their 
legislation,  to  the  extent  stated,  subject  to  the 
will  of  Congress.  State  powers  do  not  rest 
upon  this  basis.  Congress  can  in  no  respeet 
T^ainet  or  enlarge  State  powers,  though  they 
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may  adopt  a  State  law.  State  powers  are  at 
all  times  and  under  all  circumstances  exercised 
independently  of  the  general  government,  and 
are  never  declared  void  or  inoperative  except 
when  they  transcend  State  jurisdiction.  And 
on  the  same  principle,  the  federal  authority  is 
▼old  when  exercised  beyond  its  constitutional 
limits. 

The  organization  of  the  militia  by  a  Btata, 
and  also  a  State  bankrupt  law,  may  be  super- 
seded by  the  action  of  Congress.  But  this  is 
not  within  the  above  principle.  The  action  of 
the  State  is  local,  and  may  be  necessary  on 
both  subjects,  and  that  of  Congress  is  general. 
In  neither  case  is  the  same  power  exercised. 
No  one  doubts  the  power  of  a  State  to  regulate 
its  internal  commerce. 

It  has  been  well  remarked,  that  the  regula- 
tion of  commerce  consists  as  much  in  negative 
as  in  positive  action.  There  is  not  a  federal 
power  which  has  been  exerted  in  all  its  diver- 
sified means  of  operation.  And  yet  it  may 
have  been  exercised  by  Congress,  influenced  by 
a  judicious  policy  and  the  instruction  of  the 
people.  Is  a  commercial  regulation  open  to 
State  action  because  the  federal  power  has  not 
been  exhausted?  No  ingenuity  can  provide  for 
400*]  every  contingency;  and  if  it  *could, 
it  might  not  be  wise  to  do  so.  Shall  free  goods 
be  taxed  by  a  State  because  Congress  have  not 
taxed  them?  Or  shall  a  State  increase  the 
duty,  on  the  ground  that  it  is  too  low?  Shall 
passengers,  amnitted  by  act  of  Congress  with- 
out a  Gnx,  be  taxed  by  a  State?  The  supposi- 
tion of  such  a  power  in  a  State  is  utterly  in- 
consistent with  a  commercial  power,  either 
paramount  or  exclusive,  in  Congress. 

That  it  is  inconsistent  with  the  exclusive 
power  will  be  admitted;  but  the  exercise  of  a 
subordinate  commercial  power  by  a  State  is 
contended  for.  When  this  power  is  exercised, 
how  can  it  be  known  that  the  identical  thing 
has  not  been  duly  considered  by  Congress? 
And  how  can  Congress,  by  any  legislation,  pre- 
vent this  interference?  A  practical  enforce- 
ment of  this  system,  if  system  it  may  be 
called,  would  overthrow  the  federal  commercial 
power. 

Whether  I  consider  the  nature  and  object  of 
the  commercial  power,  the  class  of  powers  with 
which  it  is  placed,  the  decision  of  this  court  in 
the  case  of  Gibbons  v.  Ogden,  reiterated  in 
Brown  v.  The  State  of  Maryland,  and  often  re- 
asserted bv  Mr.  Justice  Story,  who  participated 
in  those  decisions,  I  am  brought  to  the  con- 
clusion, that  the  jK)wer  "to  regulate  commeue 
with  foreign  nations,  and  among  the  several 
States,"  by  the  Constitution,  is  exclusively 
vested  in  Congress. 

I  come  now  to  inquire,  under  the  second  gen- 
eral proposition,  Is  the  statute  of  New  York  a 
regulation  of  foreign  commerce? 

All  commercial  action  within  the  limits  of  a 
State,  and  which  does  not  extend  to  any  other 
State  or  foreign  country,  is  exclusively  under 
State  regulation.  Congress  have  no  more 
power  to  control  this  than  a  State  has  to  regu- 
late commerce  "with  foreign  nations  and  among 
the  several  States."  And  yet  Congress  may 
tax  the  property  within  a  State,  of  every  de- 
scription, owned  by  its  citizens,  on  the  basis 
Srovided  In  the  Constitution,  the  same  as  a 
taie  may  tax  it.    But  if  Congress  should  im- 


pose  a  tonnage  duty  on  vessels  which  ply  be- 
tween ports  within  the  same  State,  or  require 
such  vessels  to  take  out  a  license,  or  impose  a 
tax  on  persons  transported  in  them,  the  act 
wouki  be  unconstitutional  and  void.  But  for- 
eign commerce  and  commerce  among  the  sev- 
eral States,  the  regulation  of  which,  with  cer- 
tain constitutional  exceptions,  is  exclusively 
vested  in  Congress,  no  State  can  regulate. 

In  giving  the  commercial  power  to  Congress 
the  States  did  not  part  with  that  power  of 
self-preservation  which  must  be  inherent  in 
every  organized  community.  They  may  guard 
against  the  introduction  of  anything  which 
may  corrupt  the  morals,  or  endanger  the  health 
or  lives  of  their  citizens.  Quarantine  or  health 
laws  have  been  passed  by  the  States,  and  regu- 
lations of  police  for  their  protection  and  wel- 
fare. 

*The  inspection  laws  of  a  State  ap-  [*401 
ply  chiefly  to  exports,  and  the  State  may  lay 
duties  and  imposts  on  imports  or  exports  to 
pay  the  expense  of  executing  those  laws.  But 
a  State  is  limited  to  what  shall  be  "absolutely 
necessary"  for  that  purpose.  And  still  further 
to  guard  against  the  abuse  of  this  power,  it 
is  declared  that  "the  net  produce  of  all  duties 
and  imposts  laid  by  a  State  on  imports  or  ex- 
ports shall  be  for  the  use  of  the  treasurr  of 
the  United  States;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  Congress." 

The  cautious  manner  in  which  the  exercise 
of  this  commercial  power  by  a  State  is  guard- 
ed, shows  an  extreme  jealousy  of  it  by  the 
convention;  and  no  doubt  the  hostile  regula- 
tions of  commerce  by  the  States,  under  the 
Confederation,  had  induced  this  jealousy.  No 
one  can  read  this  provision,  and  the  one  which 
follows  it  in  relation  to  tonnage  duties,  with- 
out being  convinced  that  they  cover,  and  were 
intended  to  cover,  the  entire  subject  of  foreign 
commerce.  A  criticism  on  the  term  "import," 
by  which  to  limit  the  obvious  meaning  of  this 
paragraph,  is  scarcely  admissible  in  constru- 
ing so  grave  an  instrument. 

Commerce  is  defined  to  be  "an  exchange  of 
commodities."  But  this  definition  does  not  con- 
vey the  full  meaning  of  the  term.  It  includes 
"navigation  and  intercourse."  That  the  trans- 
portation of  passengers  is  a  part  of  commerce 
is  not  now  an  open  question.  In  Gibbons  ▼. 
Ogden,  this  court  say:  "No  clear  distinction 
is  perceived  between  the  powers  to  regulate 
vessels  in  transporting  men  for  hire  and  prop- 
erty for  hire."  The  provision  of  the  Consti- 
tution, that  "the  migration  or  importation  of 
such  persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit  shall  not  be  pro- 
hibited by  Congress  prior  to  the  year  1808,"  is 
a  restriction  on  the  general  power  of  Congress 
to  regulate  commerce.  In  reference  to  this 
clause,  this  court  say,  in  the  above  case:  "This 
section  proves  that  the  power  to  regulate  eom- 
merce  applies  equally  to  the  regulation  of  Tea- 
sels employed  in  transporting  men  who  pass 
from  place  to  place  voluntarily,  and  to  those 
who  pass  involuntarily." 

To  encourage  foreign  emigration  was  a  cher- 
ished policy  of  this  country  at  the  time  the 
Constitution  was  adopted.  As  a  branch  of 
commerce  the  transportation  of  passengers  has 
always  given  a  profitable  employment  to  oar 
ships,  and  within  a  few  years  ^9Mt  baa  t«icvii\t«l 
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an  amount  of  tonnage  nearly  equal  to  that  of 
imported  merchandise. 

18  this  great  branch  of  our  commerce  left 
open  to  State  reffulation  on  the  ground  that 
the  prohibition  refers  to  an  Import,  and  a  man 
is  not  an  import? 

Pilot  laws,  enacted  by  the  different  States, 
402*]  have  been  referred  *to  as  commercial 
regulations.  That  these  laws  do  regulate  com- 
merce, to  a  certain  extent,  is  admitted;  but 
from  what  authority  do  they  derive  their  force  T 
Certainly  not  from  the  States.  By  the  fourth 
section  of  the  Act  of  the  7th  of  August,  1789, 
it  is  provided,  'that  all  pilots  in  the  bays,  in- 
lets, rivers,  harbors,  and  ports  of  the  United 
States  shall  continue  to  be  regulated  in  con- 
formity with  the  existing  laws  of  the  States, 
respectively,  wherein  sucn  pilots  nmy  be,  or 
witn  such  laws  as  the  States  may  respectively 
hereafter  enact  for  the  purpose,  until  further 
legislative   provision   shall   be   made  by  Con- 

Sess."  These  State  laws,  bv  adoption,  are  the 
WB  of  Congress,  and  as  such,  effect  is  given  to 
them.  So  the  laws  of  the  States  whicn  regu- 
late the  practice  of  their  courts  are  adopted  by 
Congress  to  regulate  the  practice  of  the  federal 
courts.  But  these  laws,  so  far  as  thev  are 
adopted,  are  as  much  the  laws  of  the  United 
States,  and  it  has  often  been  so  held,  as  if 
they  had  been  specially  enacted  by  Congress. 
A  repeal  of  them  by  the  State,  unless  future 
changes  in  the  acts  be  also  adopted,  does  not 
affect  their  force  in  regard  to  federal  action. 

In  the  above  instances,  it  has  been  deemed 
proper  for  Congress  to  legislate  by  adopting  the 
law  of  the  States.  And  it  is  not  doubted  that 
this  has  been  found  convenient  to  the  public 
service.  Pilot  laws  were  in  force  in  every  com- 
mercial State  on  the  seaboard  when  the  Consti- 
tution was  adopted;  and  on  the  introduction 
of  a  new  system,  it  was  prudent  to  preserve,  as 
far  as  practicable,  the  modes  of  proceeding  with 
which  the  people  of  the  different  States  were 
familiar.  In  regard  to  pilots,  it  was  not  es- 
sential that  the  laws  should  be  uniform — their 
duties  could  be  best  regulated,  by  an  authority 
acquainted  with  the  local  circumstances  under 
which  they  were  performed;  and  the  fact  that 
the  same  system  is  continued  shows  that  the 
public  interest  has  required  no  change. 

No  one  has  yet  drawn  the  line  clearly,  be- 
cause, perhaps,  no  one  can  draw  it,  between 
the  commercial  power  of  the  Union  and  the 
municipal  power  of  a  State.  Numerous  cases 
have  arisen,  involving  these  powers,  which  have 
been  decided,  but  a  rule  has  necessarily  been 
observed  as  applicable  to  the  circumstances  of 
each  case.    And  so  must  every  case  be  adjudged. 

A  State  cannot  regulate  foreign  commerce, 
but  it  may  do  many  things  which  more  or  less 
affect  it.  It  may  tax  a  ship  or  other  vessel 
used  in  commerce  the  same  as  other  property 
owned  by  its  citizens.  A  State  may  tax  the 
stages  in  which  the  mail  is  transported,  but 
this  does  not  regulate  the  conveyance  of  the 
mail  any  more  than  taxing  a  ship  regulates 
commerce.  And  vet,  in  both  instances,  the  tax 
on  the  property  in  some  degree  affects  its  use. 
403*1  *An  inquiry  is  made  whether  Con- 
gress, under  "the  power  to  regulate  commerce 
among  the  several  States,"  can  impose  a  tax 
for  the  use  of  canals,  railroads,  turnpike  roads, 
Mod  brldgeg,  ooiiitnieted  by  a  St&ta  or  lit  dtl- 
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zens.  I  answer,  that  Congress  has  no  such 
power.  The  United  States  cannot  use  any  one 
of  these  works  without  paying  the  customary 
tolls.  The  tolls  are  imposed,  not  as  a  tax,  in 
the  ordinary  sense  of  that  term,  but  as  compen- 
sation for  the  increased  facility  afforded  by  ths 
improvement 

The  act  of  New  York  now  under  eonsidera- 
tion  is  called  a  health  law.  It  imposes  a  tax 
on  the  master  and  every  cabin  passenger  of  a 
vessel  from  a  foreign  port,  of  one  dollar  and 
fifty  cents ;  and  of  one  dollar  on  the  mate,  each 
steerage  passenger,  sailor,  or  mariner.  And 
the  master  is  made  responsible  for  the  tax,  he 
having  a  right  to  exact  it  of  the  others.  The 
funds  so  collected  are  denominated  hospital 
monevs,  and  are  applied  to  the  use  of  the  ma- 
rine hospital;  the  surplus  to  be  paid  to  the 
treasurer  of  the  Society  for  the  Reformation  of 
Juvenile  Delinquents  in  the  city  of  New  York, 
for  the  use  of  that  society. 

To  call  this  a  health  law  would  seem  to  be 
a  misapplication  of  the  term.  It  is  difficult  to 
perceive  how  a  health  law  can  be  extended  to 
the  reformation  of  juvenile  offenders.  On  the 
same  principle,  it  may  be  made  to  embrace  all 
offenders,  so  as  to  pay  the  expenses  incident  to 
an  administration  of  the  criminal  law.  And 
with  the  same  propriety  it  mav  include  the  ex- 
penditures of  any  branch  of  the  civil  adminis- 
tration of  the  dty  of  New  York,  or  of  the 
State.  In  fact,  I  can  see  no  principle  on  which 
the  fund  can  be  limited,  if  it  may  be  used  as 
authorized  by  the  act.  The  amount  of  the  tax 
is  as  much  within  the  discretion  of  the  Legis- 
lature of  New  York  as  the  objecta  to  which  it 
may  be  applied. 

It  is  insisted  that  if  the  act,  as  regards  the 
hospital  fund,  be  within  the  power  of  the  State, 
the  application  of  a  part  of  the  fund  to  other 
objects,  as  provided  in  the  act,  cannot  make  it 
unconstitutional.  This  argument  is  unsustain- 
able. If  the  State  has  power  to  impose  a  tax 
to  defray  the  necessary  expenses  of  a  health 
regulation,  and  this  power  being  exerted,  can 
the  tax  be  increased  so  as  to  defraj  the  ex- 
penses of  the  State  government?  This  ia  with- 
m  the  principle  asserted. 

The  case  of  The  City  of  New  York  T.  Ifihi. 
11  Peters,  102,  is  relied  on  with  great  confi- 
dence as  sustaininff  the  act  in  question.  As  1 
assented  to  the  points  ruled  in  that  case,  con- 
sistency, unless  convinced  of  having  erred,  will 
compel  me  to  support  the  law  now  before  us, 
if  it  be  the  same  in  principle.  The  law  in 
Miln's  case  required  that  "the  master  or  com- 
mander of  any  ship  or  other  vessel  arriving  at 
the  port  of  New  York  shall,  *within  [*404 
twenty-four  hours  after  his  arrival,  make  a  re- 
port, in  writing,  on  oath  or  affirmation,  to  the 
mayor  of  the  city  of  New  York,  the  name, 
place  of  birth  and  last  legal  settlement,  age, 
and  occupation  of  every  person  brouffht  as  a 
passenger;  and  of  all  persons  permitted  to  land 
at  any  place  during  the  voyage,  or  go  on  board 
of  some  other  vessel,  with  the  intention  of  pro- 
ceeding to  said  city ;  under  the  penalt  j  on  sn^ 
master  or  commander,  and  the  owner  or  own- 
ers, consignee  or  consigneeii,  of  such  ship  or 
vessel,  severally  and  respectively,  of  seventv- 
five  dollars  for  each  individual  not  so  reported* 
And  the  suit  was  brought  against  Biiln  as  con- 
%\|;aee  of  the  ship  EmilT»  for  the  failure  of 

Howard  9. 
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Ui6  master  to  make  report  of  the  passengers 
on  board  of  his  vessel. 

In  their  opinion  this  court  say:  The  law 
operated  on  the  territory  of  New  York,  over 
whkh  that  State  possesses  an  acknowledged 
and  undisput^  jurisdiction  for  every  purpose 
of  internal  regulation;"  and  "on  persons  whose 
rights  and  duties  are  rightfully  prescribed  and 
controlled  by  the  laws  of  the  respective  States, 
within  whose  territorial  limits  they  are  found." 
This  law  was  considered  as  an  internal  police 
regulation,  and  as  not  interfering  with  com- 
merce. 

A  duty  was  not  laid  upon  the  vessel  or  the 
passengers,  but  the  report  only  was  required 
from  the  master,  as  above  stated.  Now,  every 
State  has  an  unquestionable  right  to  require  a 
register  of  the  names  of  the  persons  who  come 
within  it  to  reside  temporarily  or  permanently. 
This  was  a  precautionary  measure  to  ascertain 
the  rights  of  the  individuals,  and  the  obliga- 
tions of  the  public,  under  any  contingency 
which  might  occur.  It  opposed  no  obstruction 
to  commerce,  imposed  no  tax  nor  delay,  but 
acted  upon  the  master,  owner,  or  consignee  of 
the  vessel,  after  the  termination  of  the  voyage, 
and  when  he  was  within  the  territory  of  the 
State,  mingling  with  its  citixens,  and  subject  to 
its  laws. 

But  the  health  law,  as  it  is  called,  under 
consideration,  is  altogether  different  in  its 
objects  and  means.  It  imposes  a  tax  or  duty 
on  the  passengers,  officers,  and  sailors,  holding 
the  master  responsible  for  the  amount  at  the 
immediate  termination  of  the  voyage,  and 
necessarily  before  the  passengers  have  set  their 
feet  on  land.  The  tax  on  each  passenger,  in 
the  discretion  of  the  Legislature,  might  have 
been  five  or  ten  dollars,  or  any  other  sum, 
amounting  even  to  a  prohibition  of  the  trans- 
portation of  passengers;  and  the  professed 
object  of  the  tax  is  as  well  for  the  benefit  of 
juvenile  offenders  as  for  the  marine  hospital. 
And  it  is  not  denied  that  a  considerable  sum 
thus  received  has  been  applied  to  the  former 
object.  The  amount  and  application  of  this 
tax  are  only  important  to  show  the  conse* 

Suences  of  the  exercise  of  this  power  by  the 
tates.  The  principle  involved  Is  vital  to  the 
commercial  power  of  the  Union. 
405*]  *The  transportation  of  passengers  is 
regulated  by  Congress.  More  than  two  passen- 
gers for  every  five  tons  of  the  ship  or  vessel  are 
prohibited,  under  eertain  penalties;  and  the 
master  is  required  to  report  to  the  collector,  a 
list  of  the  passengers  from  a  foreign  port,  stat- 
ing the  age,  sex,  and  occupation  of  eadi,  and 
the  place  of  their  destination.  In  England,  the 
same  subject  is  regulated  by  act  of  Parliament, 
and  the  same  thing  is  done,  it  Is  believed,  in 
all  commercial  countries.  If  the  transporta- 
tion of  passengers  be  a  branch  of  oonmierce,  of 
which  there  can  be  no  doubt,  it  follows  that 
the  act  of  New  York,  in  imposing  this  tax,  is  a 
regulation  of  commerce,  it  is  a  tax  upon  a 
commercial  operation — ^upon  what  may,  in  ef- 
fect, be  called  an  import.  In  a  commercial 
sense,  no  just  distinction  can  be  made,  as  re- 
gards the  law  in  question,  between  the  trans- 
portation of  merchandise  and  passengers.  For 
the  transportation  of  both  the  ship  owner 
realizes  a  profit,  and  each  is  the  subject  of 
a  commercial  n^gulatlon  by  Co^gresa.    When 


the  merchandise  is  taken  from  the  ship,  and 
becomes  mingled  with  the  property  of  the 
people  of  the  State,  like  other  property,  it  is 
subject  to  the  local  law;  but  until  this  shall 
take  place,  the  merchandise  is  an  import,  and 
is  not  subject  to  the  taxing  power  of  tne  State, 
and  the  same  rule  applies  to  passengers.  When 
they  leave  the  ship,  and  mingle  with  the 
citizens  of  the  State,  they  become  subject  to  its 
laws. 

In  Gibbons  v.  O^en,  the  court  held  that  the 
act  of  laying  "duties  or  imposts  on  imports  or 
exports"  is  derived  from  the  taxing  power; 
and  thev  la^  much  stress  on  the  fact  that  this 
power  is  given  in  the  same  sentence  as  the 
power  to  '*Tay  and  collect  taxes."  The  power," 
they  say,  ''to  regulate  commerce  is  given"  in 
a  separate  clause,  "as  being  entirely  distinct 
from  the  right  to  levy  taxes  and  imposts,  and 
as  being  a  new  power,  not  before  conferred;" 
and  they  remark,  that,  had  not  the  States  been 
prohibited,  they  mi^ht,  under  the  power  to 
tax,  have  levied  "duties  on  imports  or  exports." 
9  Wheat.  201. 

The  Constitution  requires  that  all  "duties 
and  imposts  shall  be  uniform,"  and  declares 
that  "no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the  porU 
of  one  State  over  those  of  another."  Now,  it 
is  inexplicable  to  me  how  thirteen  or  more  in- 
dependent States  could  tax  imports  under  these 
provisions  of  the  Constitution.  The  tax  must 
be  uniform  throughout  the  Union;  consequently 
the  exercise  of  the  power  by  any  one  State 
would  be  unconstitutional,  as  it  would  destroy 
the  uniformity  of  the  tax.  To  secure  this  uni- 
formity was  one  of  the  motives  which  led  to 
the  adoption  of  the  Constitution.  The  want 
of  it  produced  collisions  in  the  commercial  regu- 
lations of  the  States.  But  if,  as  is  contended, 
these  ^provisions  of  the  Constitution  [*400 
operate  only  on  the  federal  government,  and 
the  States  are  free  to  regulate  commerce  by 
taxing  its  operations  in  all  eases  where  they 
are  not  expressly  prohibited,  the  Constitution 
has  failed  to  accomplish  the  great  object  of 
those  who  adopted  it. 

These  provisions  impose  restrictions  on  the 
exercise  of  the  commercial  power,  which  was 
exclusively  vested  in  Congress;  and  it  is  as 
binding  on  the  States  as  any  other  exclusive 
power  with  which  it  is  classed  in  the  Constitu* 
tion. 

It  is  imnmterial  under  what  power  duties  on 
imports  are  imposed.  That  they  are  the  prin- 
cipal means  by  which  commerce  is  regulated 
no  one  can  question.  Whether  duties  shall  be 
imposed  with  the  view  to  protect  our  manu- 
facturers, or  for  purposes  of  revenue  only,  has 
always  been  a  leading  subject  of  discussion  in 
Congress;  and  also  what  foreign  articles  may 
be  admitted  free  of  duty.  The  force  of  the 
argument,  that  things  untouched  by  the  regu* 
lating  power  have  been  equally  considered 
with  those  of  the  same  class  on  which  it  has 
operated,  is  not  admitted  by  the  counsel  for 
the  defendant.  But  does  not  all  experience  sus- 
tain the  argument?  A  large  amount  of  foreign 
articles  brought  into  this  country  for  several 
years  have  been  admitted  free  of  duty.  Have 
not  these  articles  been  considered  by  Congress  t 
The  discussion  in  both  houses  of  Congress,  the 
report  by  tha  eowimiUjiffia  ol  ^fi^iAil\&kibW«% 
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that  have  been  enacted,  show  that  they  have 
been  duly  considered. 

Except  to  guard  its  citizens  against  diseases 
and  paupers,  the  municipal  power  of  a  State 
cannot  prohibit  the  introduction  of  foreigners 
brought  to  this  country  under  the  authority  of 
Oongress.  It  may  deny  to  them  a  residence, 
anless  they  shall  give  security  to  indemnify  the 

Sublie  should  they  become  paupers.  The  slave 
tates  have  the  power,  as  this  court  held  in 
Groves  ▼.  Slaughter,  to  prohibit  slaves  from 
being  brought  into  them  as  merchandise.  But 
this  was  on  the  ground  that  such  a  prohibition 
did  not  come  within  the  power  of  Ck>ngres8  "to 
regulate  commerce  among  the  several  States." 
It  is  suggested  that,  under  this  view  of  the 
oommerciiU  power,  slaves  may  be  introduced 
into  the  free  States.  Does  anyone  suppose 
that  Congress  can  ever  revive  the  slave  trade? 
And  if  this  were  possible,  slaves  thus  intro- 
duced would  be  free. 

As  early  as  May  27th,  1706,  Congress  en- 
acted, that  "the  President  be  authorized  to 
direct  the  revenue  officers  commanding  forts 
and  revenue  cutters  to  aid  in  the  execution  of 
quarantine,  and  also  in  the  execution  of  the 
health  laws  of  the  States  respectively."  And 
by  the  Act  of  February  25th,  1709,  which  re- 
pealed the  above  act,  more  enlarged  provisions 
were  enacted,  requiring  the  revenue  officers  of 
407*]  the  United  States  to  conform  *to  and 
aid  in  the  execution  of  the  Quarantine  and 
health  laws  of  the  States.  In  the  first  section 
of  this  law  there  is  a  proviso,  that  "nothing 
therein  shall  enable  any  State  to  collect  a  duty 
of  tonnage  or  impost  without  the  consent  of 
Congress." 

A  proviso  limits  the  provisions  of  the  act 
into  which  it  is  introduced.  But  this  proviso 
may  be  considered  as  not  restricted  to  this 
purpose.  It  shows  with  what  caution  Congress 
guarded  the  commercial  power,  and  it  is  an 
authoritative  provision  against  its  exercise  by 
the  States.  An  impost,  in  its  enlarged  sense, 
means  any  tax  or  tribute  imposed  by  authority, 
and  applies  as  well  to  a  tax  on  persons  as  to  a 
tax  on  merchandise.  In  this  sense  it  was  no 
doubt  used  in  the  above  act.  Any  other  con- 
struction would  be  an  imputation  on  the  in- 
telligence of  Congress. 

If  this  power  to  tax  passengers  from  a 
foreign  country  belongs  to  a  State,  a  tax,  on 
the  same  principle,  may  be  imposed  on  all  per- 
sons coming  into  or  passing  through  it  from 
any  other  State  of  the  Union.  And  the  New 
York  statute  does  in  fact  lay  a  tax  on  passen- 
gers on  board  of  any  coasting  vessel  which  ar- 
rives at  the  port  of  New  York,  with  an  excep- 
tion of  passengers  in  vessels  from  New  Jersey, 
Connecticut,  and  Rhode  Island,  who  are  re- 
quired to  pay  for  one  trip  in  each  month.  All 
other  passengers  pay  the  tax  every  trip. 

If  this  may  be  done  in  New  York,  every  oth- 
er State  may  do  the  same,  on  all  the  lines  of 
our    internal    navigation.      Passengers    on    a 
steamboat  which  plies  on  the  Ohio,  the  Missis- 
sippi, or  on  any  of  our  other  rivers,  or  on  the 
Lakes,  may  be  required  to  pay  a  tax,  imposed 
at  the  discretion  of  each  State  within  which 
the  boat  shall  touch.    And  the  same  principle 
will  BUMtain  a  right  in  every  State  to  tax  all 
persong  who  BhsiU  paaa  through  its  terriiOTy  on 
railroBQ  emn,  ouuU  boata»  ttagM,  or  ia  an^ 
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other  manner.  This  would  enable  a  State  to 
establish  and  enforce  a  non-interoourse  with 
every  other  State. 

The  ninth  section  of  the  first  article  of  the 
Constitution  declares:  "Nor  shall  vessels 
bound  to  or  from  one  State  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  But  if  the 
commercial  power  of  the  Union  over  foreign 
commerce  does  not  exempt  passengers  brought 
into  the  country  from  State  taxation,  they  can 
claim  no  exemption  under  the  exercise  of  tlie 
same  power  among  the  States.  In  McCuIloch 
V.  The  State  of  Maryland,  4  Wheat.  431,  this 
court  say:  'That  there  is  a  plain  repugnance 
in  conferring  on  one  government  a  power  to 
control  the  constitutional  measures  of  another, 
which  other,  with  respect  to  those  very  meas- 
ures, is  declared  to  be  supreme  over  that  which 
exerts  the  control,  is  a  proposition  not  to  be 
denied." 

*The  officers  and  crew  of  the  vessel  [*408 
are  as  much  the  instruments  of  commerce  as 
the  ship,  and  yet  they  are  taxed  under  this 
health  law  of  New  York  as  such  instruments. 
The  passengers  are  taxed  as  passengers,  l>eing 
the  subjects  of  commerce  from  a  foreign  coun- 
try. By  the  fourteenth  article  of  the  Treaty 
of  1704,  with  England,  it  is  stipulated  that  the 
people  of  each  country  may  freely  come,  with 
their  ships  and  cargoes,  to  the  other,  subject 
only  to  the  laws  and  statutes  of  the  two  coun- 
tries respectively.  The  statutes  here  referred 
to  are  those  of  the  federal  government,  and  not 
of  the  States.  The  ^neral  government  only 
is  known  in  our  foreign  intercourse. 

By  the  forty -sixth  section  of  the  Act  of 
March,  1700,  the  wearing  apparel  and  other 
personal  baggage,  and  the  tools  or  implements 
of  a  mechanical  trade,  from  a  foreign  port,  are 
admitted  free  of  duty.  These  provisions  of 
the  treaty  and  of  the  act  are  still  in  force,  and 
they  have  a  strong  bearing  on  this  subject 
They  are  in  effect,  repugnant  to  the  act  of 
New  York. 

It  is  not  doubted  that  a  large  portion,  per- 
haps nine  tenths,  of  the  foreign  passengers 
landed  at  the  port  of  New  York  pass  through 
the  State  to  other  places  of  residence.  At  such 
places,  therefore,  pauperism  must  be  increased 
much  more  by  the  influx  of  foreigners  than  in 
the  city  of  New  York.  If,  by  reason  of  com- 
merce, a  burden  is  thrown  upon  our  commer- 
cial cities.  Congress  should  make  suitable  pro- 
visions for  their  relief.  And  I  have  no  doabt 
this  will  be  done. 

The  police  power  of  the  State  cannot  draw 
within  its  jurisdiction  objects  which  lie  be- 
yond it.  It  meets  the  commercial  power  of  the 
Union  in  dealing  with  subjects  under  the  pro- 
tection of  that  power,  yet  it  can  only  be  ex- 
erted under  peculiar  emergencies  and  to  a  limit- 
ed extent.  In  guarding  the  safety,  the  healtli, 
and  morals  of  its  citizens,  a  State  is  restricted 
to  appropriate  and  constitutional  means.  If 
extraordinary  expense  be  incurred,  an  equitable 
claim  to  an  indemnity  can  give  no  power  to  t 
State  to  tax  objects  not  subject  to  its  juria- 
diction. 

The  Attorney-General  of  New  York  admitted 
that  if  the  commercial  power  were  exclusively 
vested  in  Congress,  no  part  of  it  can  be  exer- 
cised by  a  State.    The  soundness  of  this  oon- 
doavoiL  ^  w^Xi  ^^1    %>^taiasJbte    by  the  de- 
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dsioni  of  thlf  eourt,  but  by  every  approved 
rule  of  ooiiBtniction.  That  the  power  is  ex- 
dusiTe  teems  to  be  as  fully  established  as  any 
other  power  under  the  Oonstitution  which  hsA 
been  controverted. 

A  tax  or  duty  upon  tonnage,  merchandise, 
or  passengers,  is  a  regulation  of  commerce,  and 
cannot  be  laid  by  a  State,  except  under  the 
sanction  of  Congress  and  for  the  purposes  speci- 
fied in  the  Constitution.  On  the  subject  of 
foreign  commerce,  including  the  transporta- 
tion of  passengers,  Congress  have  adopted 
409*]  *8uch  regulations  as  they  deemed 
proper,  taking  into  view  our  relations  with 
other  countries.  And  this  covers  the  whole 
ground.  The  act  of  New  York  which  imposes 
a  tax  on  passengers  of  a  ship  from  a  foreign 
port,  in  the  manner  provided,  is  a  regulation 
of  foreign  commerce,  which  is  exclusively  vest- 
ed in  Congress;  and  the  act  is  therefore  void. 

Norris  v.  City  of  Boston. 

This  is  a  writ  of  error,  which  brings  before 
the  court  the  judgment  of  the  Supreme  Court 
of  the  State  of  Miassachusetts. 

"An  Act  relating  to  alien  passengers,"  passed 
the  20th  of  April,  1837,  by  the  Legislature  of 
Massachusetts,  contains  the  following  pro* 
visions: 

"Sec.  1.  When  any  vessel  shall  arrive  at  any 
port  or  harbor  within  this  State,  from  any 
port  or  place  without  the  same,  with  alien 
passengers  on  board,  the  officer  or  officers  whom 
the  mayor  and  aldermen  of  the  city,  or  the 
selectmen  of  the  town,  where  it  is  proposed  to 
land  such  passengers,  are  hereby  authorized 
and  required  to  appoint,  shall  go  on  board  such 
vessel  and  examine  into  the  condition  of  said 
passengers. 

"Sec.  2.  If  on  such  examination,  there  shall 
be  found  among  said  passengers  any  lunatic, 
idiot,  maimed,  aged,  or  infirm  person,  in- 
competent, in  the  opinion  of  the  officers  so  ex- 
amining, to  maintain  themselves,  or  who  have 
been  paupers  in  any  other  country,  no  such 
alien  passenger  shall  be  permitted  to  land,  un- 
til the  master,  owner,  consignee  or  agent  of 
such  vessel  shall  have  given  to  such  city  or 
town  a  bond  in  the  sum  of  one  thousand  dol- 
lars, with  ^od  and  sufficient  security,  that  no 
such  lunatic  or  indigent  passenger  shall  be- 
come a  city,  town,  or  State  charge  within  ten 
years  from  the  date  of  said  bond. 

"Sec  3.  No  alien  passenger,  other  than  those 
spoken  of  in  the  preceding  section,  shall  be  per- 
mitted to  land,  until  the  master,  owner,  con- 
signee, or  agent  of  such  vessel  shall  pay  to 
the  regularly  appointed  boarding  officer  the 
sum  of  two  dollars  for  each  passenger  so  land- 
ing; and  the  money  so  collected  shall  be  paid 
into  the  treasury  of  the  city  or  town,  to  be 
appropriated  as  the  cit^  or  town  may  direct 
for  the  support  of  foreign  paupers." 

The  plaintiff  being  an  inhabitant  of  St. 
John's,  in  the  Province  of  New  Brunswick  and 
kingdom  of  Great  Britain,  arriving  in  the  port 
of  Boston,  from  that  place,  in  command  of  a 
■chooner  called  the  Union  Jack,  which  had  on 
board  nineteen  alien  passengers,  for  each  of 
which  two  dollars  were  demanded  of  the  plain- 
tiff, and  paid  by  him,  on  protest  that  the  exac- 
tion was  iUegaL    An  aeUam  being  hroiudit  to 


recover  back  this  *money,  against  the  P^^l^ 
city  of  Boston,  in  the  Court  of  Common  Jpleas* 
under  the  instructions  of  the  court  the  jnrv 
found  a  verdict  for  the  defendant,  on  which 
judgment  was  entered;  and  which  was  affirmed 
on  a  writ  of  error  to  the  Supreme  Court. 
-■  Under  the  first  and  second  sections  of  the 
above  act,  the  persons  appointed  may  go  on 
board  of  a  ship  from  a  foreign  port  which  ar- 
rives at  the  port  of  Boston  with  alien  passen- 
gers on  board,  and  examine  whether  any  of 
them  are  lunatics,  idiots,  maimed,  ased,  or 
infirm,  incompetent  to  maintain  themselves,  or 
have  been  paupers  fai  any  other  country,  and 
not  permit  such  persons  to  be  put  on  shore, 
unless  security  shall  be  given  that  they  shall 
not  become  a  city,  town,  or  State  charge.  This 
is  the  exercise  of  an  unquestionable  power  in 
the  State  to  protect  itself  from  foreign  pau- 
pers and  other  persons  who  would  be  a  publis 
charge;  but  the  nineteen  alien  passengers  for 
whom  the  tax  was  paid  did  not  come,  nor  any 
one  of  them,  within  the  second  section.  The 
tax  of  two  dollars  was  paid  by  the  master  for 
each  of  these  passengers  before  they  were  per* 
mitted  to  land.  This,  according  to  the  i^ew 
taken  in  the  above  case  of  Smith  v.  Turner,  waa 
a  regulation  of  commerce,  and  not  being  with- 
in the  power  of  the  State,  the  act  imposing 
the  tax  is  void. 

The  fund  thus  raised  was  no  doubt  faithful- 
ly applied  for  the  support  of  foreign  paupers, 
but  the  question  is  one  of  power,  and  not  of 
policy.  Tne  judgment  of  the  Supreme  Court,  in 
my  opinion,  should  be  reversed,  and  this  cause 
be  remanded  to  that  court,  with  instructions  to 
carry  out  the  judgment  of  this  court. 

Mr.  Justice  Wayne: 

Korris  v.  City  of  Boston,  and 
Smith  V.  Turner. 

I  agree  with  Mr.  Justice  McLean,  Mr.  Justice 
Catron,  Mr.  Justice  McKlnley,  and  Mr.  Justice 
Grier,  that  the  laws  of  Massachusetts  and  New 
York  so  far  as  they  are  in  question  in  these 
cases,  are  unconstitutional  and  void.  I  would 
not  say  so,  if  I  had  any,  the  least,  doubt  of  it} 
for  I  think  it  obligatory  upon  this  court,  when 
there  is  a  doubt  of  the  unconstitutionality  of  a 
law,  that  its  judgment  should  be  in  favor  of 
its  validity.  I  have  formed  my  conclusions  in 
these  cases  with  this  admission  constantly  in 
mind. 

Before  stating,  however,  what  they  are,  it 
will  be  well  for  me  to  say,  that  the  four  judges 
and  myself  who  concur  in  giving  the  judgment 
in  these  cases  do  not  differ  m  the  grounds  upon 
which  our  judgment  has  been  formed,  except 
in  one  particular,  in  no  way  at  variance  with 
our  umted  conclusion;  *and  that  is,  [*411 
that  a  majority  of  us  do  not  think  it  necessary 
in  these  cases  to  reaffirm,  with  our  brother 
McLean,  what  this  court  has  long  since  de- 
cided, that  the  constitutional  power  to  regu- 
late "commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian 
tribes,"  is  exclusively  vested  in  Congress,  and 
that  no  part  of  it  can  be  exercised  by  a  State. 

I  believe  it  to  be  so,  just  as  it  is  expressed 
in  the  preceding  sentence.  And  in  the  aensA  in. 
which  t]toM  WQitdn  ^«ra  iQMii>Ki  \2b2iik  ^Nn\.\&. 
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the  case  of  Gibbons  ▼.  Ogden,  9  Wheat.  108. 
All  that  was  decided  in  that  case  remains  un- 
changed by  any  subsequent  opinion  or  judg- 
ment of  this  court.  Some  of  the  judges  of  it 
have,  in  several  cases,  expressed  opinions  that 
the  power  to  regulate  commerce  is  not  exclu- 
sively vested  in  Congress.  But  they  are  indi- 
vidual opinions,  without  judicial  authority  to 
overrule  the  contrary  conclusion,  as  is  given  by 
this  court  in  Gibbons  v.  Ogden. 

Still,  I  do  not  think  it  necessary  to  re-affirm 
that  position  in  these  cases,  as  a  part  of  our 
judgments  upon  them.  Its  exdusiveness  in 
Congress  will,  it  is  true,  be  an  unavoidable  in- 
ference from  some  of  the  arguments  which  I 
shall  use  upon  the  power  of  Congress  to  regu- 
late commerce;  but  it  will  be  seen  that  the 
argument,  as  a  whole,  will  be  a  proper  and  apt 
foundation  for  the  conclusion  to  which  five  of 
us  have  come — that  the  laws  of  Massachusetts 
and  New  York,  so  far  as  they  are  resisted  by 
the  plaintiffs  in  the  coses  before  us,  are  tax 
acts,  in  the  nature  of  regulations  acting  upon 
the  commerce  of  the  United  States,  such  as  no 
State  can  now  constitutionally  pass. 

For  the  acts  of  Massachusetts  and  New  York 
imposing  taxes  upon  passengers,  and  for  the 
pleadings  upon  which  these  cases  have  been 
Drought  to  this  court,  I  refer  to  the  opinion  of 
Mr.  Justice  Catron.  They  are  fully  and  accu- 
rately stated.  I  take  pleasure  in  saying  that 
I  concur  with  him  in  all  the  points  made  in  his 
opinion,  and  in  his  reasoning  in  support  of 
them.  They  are  sustained  bv  such  minute  ref- 
erences to  the  legislation  of  Congress  and  to 
treaty  stipulations,  that  nothing  of  cither  is 
left  to  be  added.  As  an  argument,  it  closes 
this  controversy  against  any  other  view  of  the 
subject  matter,  in  opposition  to  my  learned 
brother's  conclusions. 

His  leading  positions  are,  that  the  acts  of 
Massachusetts  and  New  York  are  tax  revenue 
acts  upon  the  commerce  of  the  United  States, 
as  that  commerce  has  been  regulated  hj  the 
legislation  of  Congress  and  by  treaty  stipula- 
tions; that  the  power  to  regulate  commerce 
having  been  acted  upon  bv  Congress  indicates 
how  ftLT  the  power  is  to  be  exercised  for  the 
United  States  as  a  nation,  with  which  there 
412*]  can  be  no  interference  *by  any  State 
legislation;  that  a  treaty  permitting  the  in- 
gress of  foreigners  into  the  United  States,  with 
or  without  any  other  stipulation  than  a  recipro- 
cal right  of  ingress  for  our  people  into  the 
territories  of  the  nation  with  which  the  treaty 
may  be  made,  prevents  a  State  from  imposing 
a  poll  tax  or  personal  impost  upon  foreigners, 
either  directly  or  indirectly,  for  any  purpose 
whatever,  as  a  condition  for  being  landed  in  any 
part  of  the  United  States,  whether  such  for- 
eigners shall  come  to  it  for  commercial  pur- 
poses, or  as  immigrants,  or  for  temporary 
visitation. 

Those  of  us  who  are  united  with  Mr.  Justice 
Catron  in  giving  the  judgments  in  these  cases 
concur  with  him  in  those  opinions.  Mr.  Justice 
McRinley  and  Mr.  Justice  Grier  have  just  said 
so,  my  own  concurrence  has  been  already  ex- 

Sressed,  and  the  second  division  of  Mr.  Justice 
[cLean*s  opinion  contains  conclusions  identi- 
cal/ nith  those  of  Mr.  Justice  Catron  conccm- 
Ing  the  u/iconstitutionality   of    the    laws    of 


the  conflict  between  them  with  the  legislation 
of  Congress  and  with  treaty  stipulations.  I 
also  concur  with  Mr.  Justice  McKinley  in  his 
interpretation  of  the  ninth  section  of  the  first 
article  of  the  Constitution;  also  with  Mr.  Jus- 
tice Grier,  in  his  opinion  in  the  case  of  Norris 
V.  The  City  of  Boston. 

I  have  been  more  particular  in  speaking  of 
the  opinions  of  Messrs.  Justices  MeLean  and 
Catron  than  I  would  otherwise  have  been,  and 
of  the  points  of  agreement  between  them,  and 
of  the  concurrence  of  Messrs.  Justices  Mc- 
Kinley and  Grier  and  myself  in  all  in  which 
both  opinions  aeree,  because  a  summary  may 
be  made  from  them  of  what  the  court  means 
to  decide  in  the  cases  before  us.  In  my  view, 
after  a  very  careful  perusal  of  those  opinions, 
and  of  those  also  of  Mr.  Justice  McKinley  and 
Mr.  Justice  Grier,  I  think  the  court  means  now 
to  decide — 

1.  That  the  acts  of  New  York  and  Massa- 
chusetts imposing  a  tax  upon  passengers,  either 
foreigners  or  citizens,  coming  into  ports  in 
those  States,  either  in  foreign  vessels  or  vessels 
of  the  United  States,  from  foreign  nations  or 
from  ports  in  the  United  States,  are  unconsti- 
tutional and  void,  bein^  in  their  nature  regula- 
tions of  commerce  contrary  to  the  grant  in  the 
Constitution  to  Congress  of  the  power  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  States. 

2.  That  the  States  of  this  Union  cannot  con- 
stitutionally tax  the  commerce  of  the  United 
States  for  the  purpose  of  paying  any  expense 
incident  to  the  execution  of  their  police  laws; 
and  that  the  commerce  of  the  United  States  in- 
cludes an  intercourse  of  persons,  as  well  as  the 
importation  of  merchandise. 

3.  That  the  acts  of  Massachusetts  and  New 
York  in  question  *in  these  cases  con-  [*41S 
flict  with  treaty  stipulations  existing  between 
the  United  States  and  Great  Britain,  permit- 
ting the  inhabitants  of  the  two  countries  ''free- 
ly and  securely  to  come,  with  their  ships  and 
cargoes,  to  all  places,  ports,  and  rivers  in  ths 
territories  of  each  country  to  which  other  for- 
eigners are  permitted  to  come,  to  enter  into 
the  same,  and  to  remain  and  reside  in  any  parts 
of  said  territories,  respectively;  also,  to  hire 
and  occupy  houses  and  warehouses  for  the  pur- 
poses of  their  commerce,  and  generally  ths 
merchants  and  traders  of  each  nation,  respec- 
tively, shall  enjoy  the  most  complete  proteetioo 
and  security  for  their  commerce,  but  subject, 
always,  to  the  laws  and  statutes  of  the  two 
countries,  respectively;"  and  that  said  laws  are 
therefore  unconstitutional  and  void. 

4.  That,  the  Congress  of  the  United  States 
having  by  sundry  acts  passed  at  different  times 
admitted  foreigners  into  the  United  States 
with  their  personal  luggage  and  tools  of  trade 
free  from  all  duty  and  imposts,  the  acts  of 
Massachusetts  and  New  York  imposing  any  tax 
upon  foreigners  or  immigrants  for  any  pur- 
pose whatever,  whilst  the  vessel  is  in  transitu 
to  her  port  of  destination,  though  said  vessel 
may  have  arrived  within  the  iurisdictiontl 
limits  of  either  of  the  States  of  Masssushusetts 
or  New  York,  and  before  the  passengers  hire 
been  landed,  are  in  violation  of  said  acts  of 
Congress,  and  therefore  unconstitutional  tod 
void. 


MasBMcbuaettB  and  New   York    on  tccount  ot  V     &.  TViaX.  \.\a  %k\.%  ^1  Maasachuaetta  and  Nev 
fS0  ^ *• 
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York,  to  far  as  they  Impose  any  obligation 
upon  the  owners  of  consignees  of  vessels,  or 
upon  the  captains  of  vessels  or  freighters  of  the 
aame  arriving  in  the  ports  of  the  United  States 
within  the  said  States,  to  pay  any  tax  or  duty 
of  any  kind  whatever,  or  to  be  in  any  wa^  re- 
sponsible for  the  same,  for  passengers  arriving 
in  the  United  States  or  coming  from  a  port  in 
the  United  States,  are  unconstitutional  and 
void;  being  contrary  to  the  constitutional  grant 
to  Congress  of  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
States,  and  to  the  legislation  of  Congress 
under  the  said  power,  by  which  the  United 
States  have  been  laid  on  into  collection  dis- 
tricts, and  porta  of  entry  established  within 
the  same,  and  commercial  regulations  pre- 
scribed, under  which  vessels,  their  cargoes  and 
passengers,  are  to  be  admitted  into  the  ports 
of  the  United  States,  as  well  from  abroad  as 
from  other  ports  of  the  United  States.  That 
the  act  of  New  York  now  in  question,  so  far 
as  it  imposes  a  tax  upon  passengers  arriving 
in  vessels  from  other  ports  in  the  United 
States,  is  properly  in  this  case  before  this 
court  for  construction,  and  that  the  said  tax  is 
unconstitutional  and  void.  That  the  ninth  sec- 
tion of  the  first  article  of  the  Constitution  in- 
cludes within  it  the  migration  of  other  persons, 
414*]  *as  well  as  the  importation  of  slaves, 
and  in  terms  recognizes  that  other  persons  as 
well  as  slaves  may  be  the  subjects  of  importa- 
tion and  commerce. 

6.  That  the  fifth  clause  of  the  ninth  section 
of  the  first  article  of  the  Constitution,  which 
declares  that  *'no  preference  shall  be  given  by 
any  regulation  of  commerce  or  revenue  to  the 
ports  of  one  State  over  those  of  another  State; 
nor  shall  vessels  bound  to  or  from  one  State  be 
obliged  to  enter,  clear,  or  pay  duties  in  an- 
other," is  a  limitation  upon  the  power  of  Con- 
gress to  regulate  commerce  for  the  purpose  of 
producing  entire  commercial  equality  within 
the  United  States,  and  also  a  prohibition  upon 
the  States  to  destroy  such  e(|uality  by  any 
legislation  prescribing  a  condition  upon  which 
vessels  bound  from  one  State  shall  enter  the 
ports  of  another  State. 

7.  That  the  acts  of  Massachusetts  and  New 
York,  so  far  as  they  impose  a  tax  upon  passen- 
gers, are  unconstitutional  and  void,  because 
each  of  them  so  far  conflicts  with  the  first 
dause  of  the  eighth  section  of  the  first  article 
of  the  Constitution,  which  enjoins  that  all  du- 
ties, imposts,  and  excises  shall  be  uniform 
throughout  the  United  States;  because  the 
constitutional  uniformity  enjoined  in  respect 
to  duties  and  imposts  is  as  real  and  obligatory 
upon  the  States,  in  the  absence  of  all  legisla- 
tion by  Congress,  as  if  the  uniformity  had  been 
made  by  the  legislation  of  Congress;  and  that 
such  constitutional  uniformity  is  interfered 
with  and  destroyed  by  any  State  imposing  any 
tax  upon  the  intercourse  of  persons  from  State 
to  State,  or  from  foreign  countries  to  the 
United  States. 

8.  That  the  power  In  Congress  to  regulate 
commeroe  with  foreign  nations  and  among  the 
several  States  includes  navigation  upon  the 
high  seas,  and  in  the  bays,  harbors,  lakes,  and 
navigable  waters  within  the  United  States,  and 
that  any  tax  by  a  State  in  any  way  affecting 
the  right  of  navig»tion»  or  subjecting  the  exer- 


cise  of  the  right  to  a  condition.  Is  contrary  to 
the  aforesaid  grant. 

9.  That  the  States  of  this  Union  may,  in  the 
exercise  of  their  police  powers,  pass  quarantine 
and  health  laws,  interdicting  vessels  comins 
from  foreign  ports,  or  ports  within  the  United 
States,  from  landing  passengers  and  goods, 
prescribe  the  places  and  time  for  vessels  to 

?[uarantine,  and  impose  penalties  upon  persons 
or  violating  the  same;  and  that  such  laws, 
though  alTecting  commerce  in  its  transit,  are 
not  regulations  of  commerce  prescribing  terms 
upon  which  merchandise  and  persons  shall  be 
admitted  into  the  ports  of  the  United  States, 
but  precautionary  regulations  to  prevent  ves- 
sels engaged  in  commerce  from  introducing 
disease  into  the  ports  to  which  they  are  bouno, 
and  that  the  States  may,  in  the  exercise  of  such 
police  power,  without  *any  violation  of  [*41ft 
the  power  in  Congress  to  regulate  commerce, 
exact  from  the  owner  or  consignee  of  a  quaran- 
tine vessel,  and  from  the  passengers  on  board 
of  her,  such  fees  as  will  pay  to  the  State  the 
cost  of  their  detention  and  of  the  purification 
of  the  vessel,  cargo,  and  apparel  of  the  persona 
on  board. 

Having  done  what  I  thought  it  was  right  to 
do  to  prevent  hereafter  any  misapprehension  of 
what  the  court  now  means  to  decide.  I  will 
give  some  reasons,  in  addition  to  those  which 
have  been  urged  by  my  associates,  in  support 
of  our  common  result.  In  the  first  place,  let 
it  be  understood,  that,  in  whatever  I  may  say 
upon  the  power  which  Congress  has  "to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes," 
the  internal  trade  of  a  State  is  not  meant  to 
be  included;  that  not  being  in  any  way  within 
the  regulating  power  of  Congress. 

In  the  consideration,  too,  of  the  power  In 
Congress  to  regulate  commerce,  I  shall  not 
rely,  in  the  first  instance,  upon  what  may  be 
constitutionally  done  in  many  commercial  par- 
ticulars, as  well  under  the  treaty-making  power 
as  by  the  legislation  of  Congress.  My  first 
object  is  to  show  the  plentitude  of  the  power 
in  Congress  from  the  grant  itself,  without  aid 
from  any  other  clause  in  the  Constitution.  The 
treaty-making  power  for  commercial  purposes, 
however,  and  other  clauses  in  the  Constitution 
relating  to  commerce,  may  afterwards  be  used 
to  enforce  and  illustrate  the  extent  and  char- 
acter of  the  power  which  Congress  has  to  regu- 
late commerce.  It  is  a  grant  of  legislative 
power,  susceptible,  from  its  terms  and  the  sub- 
ject matter,  of  definite  and  indisputable  inter- 
pretation. 

Any  mere  comment  upon  the  etymology  of 
the  words  ''regulate"  and  ''commerce"  would  be 
unsatisfactory  in  such  a  discussion.  But  If 
their  meaning,  as  they  were  used  by  the  fram- 
ers  of  the  Constitution,  can  be  made  precise  by 
the  subject  matter,  then  it  cannot  be  doubted 
that  it  was  intended  by  them  that  Congress 
should  have  the  le^slative  power  to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes,  to 
the  exclusion  of  any  regulation  for  such  com- 
merce by  any  one  of  the  States. 

All  commerce  between  nations  is  permissive 
or  conventional.  The  first  includes  every  al- 
lowance of  it,  under  what  is  termed  by  writers 
upon  intematkiaal  \mm  tha  VVb«ct^  ^\  l^ft^Kstfii. 
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of  commerce — its  allowance  bT  statutes,  or  by 
the  orders  of  any  magistracy  having  the  power 
to  exercise  the  sovereignty  of  a  nation  in  re- 
spect to  commerce.  Coventional  commerce  is, 
of  course,  that  which  nations  carry  on  with 
fdBch  other  under  treaty  stipulations.  With 
colonial  commerce — another  distinct  kind,  be- 
tween nations  and  their  colonies,  which  the 
416*]  laws  *of  nations  permit  the  former  to 
monopolize— we  have  nothing  to  do  upon  this 
occasion. 

Now,  what  commerce  was  in  fact,  at  least  so 
far  as  European  nations  were  concerned,  had 
been  settled  beyond  all  dispute  before  our  sep- 
aration from  the  mother  country.  It  was  well 
known  to  the  framers  of  the  Constitution,  in 
all  its  extent  and  variety.  Hard  denials  of 
many  of  its  privileges  had  taught  them  what 
it  was.  They  were  familiar  with  the  many 
valuable  works  upon  trade  and  international 
law  which  were  written  and  published,  and 
which  had  been  circulated  in  England  and  in 
the  colonies  from  the  early  part  of  the  last 
sentury  up  to  the  beginning  oi  the  Revolution. 
It  is  not  too  much  to  say,  that  our  contro- 
versies with  the  mother  country  upon  the  sub- 
ject had  given  to  the  statesmen  in  America  in 
that  day  more  accurate  knowledge  of  all  that 
concerned  trade  in  all  its  branches  and  rights, 
and  a  more  prompt  use  of  it  for  any  occasion, 
than  is  now  known  or  could  be  used  bythe 
statesmen  and  jurists  of  our  own  time.  Their 
Icnowledge.  then,  mav  well  be  invoked  to 
measure  tne  constitutional  power  of  Congress 
to  regulate  commerce. 

Commerce  between  nations  or  amon^  States 
has  several  branches.  Martens,  in  his  Sum- 
mary of  the  Laws  of  Nations,  says:  "It  con- 
sists in  selling  the  superfluity;  in  purchasing 
articles  of  necessity,  as  well  productions  as 
manufacturers;  in  buying  from  one  nation  and 
telling  to  another,  or  in  transporting  the 
merchandise  from  the  seller  to  the  buyer  to 
gain  the  freight." 

"Generally  speaking,  the  commerce  in  Eurone 
is  to  far  free,  that  no  nation  refuses  positively 
and  entirely  to  permit  the  subjects  of  another 
nation,  when  even  there  is  no  treaty  between 
them,  to  trade  with  its  possessions  in  or  out  of 
Europe,  or  ^  establish  themselves  in  its  terri- 
tory for  that  purpose.  A  state  of  war  forms 
here  a  natural  exception.  However,  as  long  as 
there  is  no  treaty  existing,  every  State  retains 
its  natural  right  to  lay  on  such  commerce 
whatever  restriction  it  pleases.  ,  A  nation  is 
then  fully  authorized  to  prohibit  the  entry  or 
exportation  of  certain  merchandise,  to  insti- 
tute customs  and  to  augment  them  at  pleasure, 
to  prescribe  the  manner  in  which  the  com- 
merce with  its  dominions  shall  be  carried  on, 
to  point  out  the  places  where  it  shall  be  carried 
OB,  or  to  exempt  from  it  certain  parts  of  its 
dominions  to  exerdse  freely  its  sovereign  power 
over  the  foreigners  living  in  its  territories,  to 
make  whatever  distinctions  between  the  na- 
tions with  whom  it  trades  it  may  find  con- 
ducive to  its  interests." 

In  all  of  the  foregoing  particulars  Congress 

may  act  legislatively.    It  is  conceded  that  the 

417*]  States  may  not  do  so  in  any  *one  of 

tbem;  mnd  if,  in  virtue  of  the  power  to  lay 

tMxea,  tb9  United  States  and  the  States  ma^ 


that  the  States  may  impose  a  personal  impost 
upon  them,  as  the  condition  of  their  being  per- 
mitted to  land  in  a  port  of  the  United  States. 
"Duties  on  the  entry  of  merchandise  are  to  be 
paid  indiscriminately  by  foreigners  as  well  as 
subjects.  Personal  imposts  it  is  customary  not 
to  exact  from  foreigners  till  they  have  for  some 
time  been  inhabitants  of  the  State."  Martens, 
p.  97. 

Keeping,  then,  in  mind  what  commerce  is, 
and  how  far  a  nation  may  legally  limit  her 
own  commercial  transactions  with  another 
State,  we  cannot  be  at  loss  to  determine,  from 
the  subject  matter  of  the  clause  in  the  Consti- 
tution, that  the  meaning  of  the  terms  used  in 
it  is  to  exclude  the  States  from  regulating  com- 
merce in  any  way,  except  their  own  internal 
trade,  and  to  confide  its  legislative  regulation 
completely  and  entirely  to  Congress.  When  I 
say  completely  and  entirely  to  Congress,  I 
mean  all  that  can  be  included  in  the  term 
"commerce  among  the  several  States,"  subject, 
of  course,  to  the  right  of  the  States  to  pass 
inspection  laws  in  the  mode  prescribed  by  the 
Constitution,  to  the  prohibition  of  any  duty 
upon  exports,  either  from  one  State  to  another 
State  or  to  foreign  countries,  and  to  that  com- 
mercial uniformity  which  the  Constitution  en- 
joins respecting  all  that  relates  to  the  intro- 
duction of  merchandise  into  the  United  States, 
and  those  who  may  bring  it  for  sale,  whether 
they  are  citizens  or  foreigners,  and  all  that 
concerns  navigation,  whether  vessels  are  em- 
ployed in  the  transportation  of  passengers  or 
freight,  or  both,  including,  also  all  the  regu- 
lations which  fhe  necessities  and  safety  of  navi- 
gation may  require.  "Inspection  laws,  quarao- 
tine  laws,  health  laws  of  every  description,  as 
well  as  laws  for  regulating  the  internal  com- 
merce of  a  State,  and  those  which  respect  turn- 
pike roads,  ferries,  etc.,  are  component  parts  of 
that  immense  mass  of  legislation  which  em- 
braces everything  within  the  territory  of  t 
State  not  surrendered  to  the  general  govern- 
ment." 

But  the  conclusion  derived  from  the  subject 
matter  of  the  clause,  as  I  have  just  stated  it,  is 
strengthened  particularly    by    what    may   be 
done  in  respect  to  commerce  by  treaty,  and  by 
other  clauses  in  the  Constitution  relating  to 
Commerce.    Martens  (p.  151)  says:  "The  mere 
general    liberty   of   trade,    such    as    it   is  ac- 
knowledged at  present   in  Europe,  being  too 
vague  to  secure  to  a  nation  all  the  advantages 
it  is  necessary  it  should  derive  from  its  com- 
merce, commercial   powers  have   been  obliged 
to  have  recourse  to  treaties  for  their  mutut! 
benefit.    The  number  of  these  treaties  is  con- 
siderably augmented    since    the    *six-    [^418 
teenth  century.     However  they  may  diner  io 
their  conditions,  they  turn  generally  on  these 
three    points:      1.    On    commerce    in    time  of 
peace.    2.  On  the  measures  to  be  pursued  with 
respect  to  commerce  and  commercial  subjecU 
in  case  of  rupture  between  the  parties.    3.  On 
the  commerce  of  the  contracting    party  that 
may  happen  to  remain  neuter,  while  the  other 
contracting  party  is  at  war  with  a  third  power. 
With  respect  to  the  first  point  the  custom  ii, 
1.  To  settle  in  geiieral  the  privileges  that  the 
contracting  powers  grant  reciprocally  to  their 
^u^ects.    2.  To  enter  into  the  particulars  of 
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peraonAl  rights.  Particular  care  la  usually 
taken  to  provide  for  the  free  enjoyment  of  their 
religion;  for  their  right  to  the  benefit  of  the 
laws  of  the  country;  for  the  security  of  the 
books  of  commerce,  etc.  3.  To  mention  specifi- 
cally the  kinds  of  merchandise  which  are  to  be 
admitted  to  be  imported  or  exported,  and  the 
adyantages  to  be  granted  relatively  to  customs, 
tonnaee,  etc. 

'^ith  respect  to  the  rights  and  immunities 
in  case  of  a  rupture  between  the  parties,  the 
great  objects  to  be  obtained  are,  1.  An  exemp- 
tion from  seizure  of  the  person  or  efTects 
of  the  subjects  residing  in  the  territory  of  the 
other  oontractinff  power.  2.  To  fix  the  time 
which  they  shall  have  to  remove  with  their 
property  out  of  the  territory.  3.  Or  to  point 
out  the  conditions  on  which  they  may  be  per- 
mitted to  remain  in  the  enemy's  country  dur- 
ing the  war. 

"In  specifying  the  rights  of  commerce  to  be 
enjoyed  by  the  neutral  power,  it  is  particular- 
ly necessary,  1.  To  exempt  its  vessels  from  em- 
bargo. 2.  To  specify  the  merchandise  which 
is  to  be  accounted  contraband  of  war,  and  to 
settle  the  penalties  in  case  of  contravention.  3. 
To  agree  on  the  manner  in  which  vessels  shall 
be  searched  at  sea.  4.  To  stipulate  whether 
neutral  bottoms  are  to  make  neutral  goods  or 
not" 

It  seems  to  me,  when  such  regulations  of 
commerce  as  may  be  made  by  treaty  are  con- 
sidered in  connection  with  that  clause  in  the 
Constitution  giving  to  Congress  the  power  to 
reguiato  it  by  legislation,  and  also  in  connec- 
tion with  the  restraints  upon  the  States  in  the 
tonth  section  of  the  first  article  of  the  Constitu- 
tion, in  respect  to  treaties  and  commerce,  that 
the  States  have  partod  with  all  power  over 
commerce,  except  the  regulation  of  their  inter- 
nal trade.  The  restraints  in  that  section  are, 
that  no  State  shall  entor  into  any  treaty,  alli- 
ance, or  confederation;  no  State  shall,  without 
the  consent  of  Congress,  lay  any  duties  on  im- 
porto  or  exports,  except  what  may  be  necessary 
for  executing  its  inspection  laws;  no  State 
shall,  without  the  consent  of  Congress,  lay 
419*]  any  duty  of  tonna^,  *or  entor  into  any 
agreement  or  compact  with  another  Stato  or 
with  a  foreign  power. 

The  States,  then,  cannot  reguiato  commerce 
by  a  treaty  or  compact,  and  before  it  can  be 
claimed  that  they  may  do  so  in  any  way  by 
legislation,  it  must  be  shown  that  the  surren- 
der which  they  have  made  to  a  common  gov- 
ernment to  reguiato  commerce  for  the  benefit 
of  all  of  them  has  been  done  in  tonus  which 
necessarily  imply  that  the  same  power  may  be 
used  by  them  separatoly,  or  that  the  power  in 
Congress  to  reguiato. commerce  has  been  modi- 
fied by  some  other  clause  in  the  Constitution. 
Ko  such  modifying  clause  exists.  The  tonus 
used  do  not,  in  their  ordinary  import,  admit  of 
any  exception  from  the  entireness  of  the  power 
in  Congress  to  reguiato  commerce  with  for- 
eign nations,  and  among  the  several  States, 
and  with  the  Indian  tribes.  The  exercise  of 
any  such  power  of  regulation  by  the  States,  or 
any  one  or  more  of  them,  would  conflict  with 
tbe  constitutional  authority  of  the  United 
States  to  reguiato  commerce  by  legislation  and 
by  treaty,  and  would  measurably  replace  the 
States  in  their  commercial  attitude  to  each 
&ther  MM  tSmr  stood  nndor  Um  Articles  of  Con- 
MM  Mk  eA 


federation,  and  not  as  they  meant  to  be  when 
*'we,  the  people  of  the  United  Statos/'  in  their 
separate  sovereignties,  as  they  existed  under 
the  Articles  of  Conf^eration,  superseded  the 
latter  by  their  ratification  of  "the  Constitution 
for  the  United  States  of  America." 

In  what  I  have  said  concerning  commercial 
regulations  under  the  treaty-making  power, 
I  do  not  mean  to  be  understood  as  saying  that 
by  treaty  all  regulation  of  commerce  can  bo 
made,  independently  of  legislation  by  Con- 
gress. That  question  I  do  not  enter  into  here, 
for  in  such  cases  as  are  now  before  the  court 
I  have  no  right  to  do  so.  It  has  only  been  al- 
luded to  by  me  to  prevent  any  such  inference 
from  being  made. 

Applv  the  foregoing  reasoning  to  the  acts  of 
MassachusetU  and  New  York,  and  whatever 
may  be  the  motive  for  such  enactmenU  or  their 
legislative  denomination,  if  they  practically  op- 
erate as  regulations  of  commerce,  or  as  ro- 
strainU  upon  navigation,  the^  are  unconstitu- 
tional. When  they  are  considered  in  connec- 
tion with  the  existing  legislation  of  Congress 
in  respect  to  trade  and  navigation,  and  with 
treaty  stipulations,  they  are  certoinly  found 
to  be  in  conflict  with  the  supreme  law  of  tbo 
land. 

But  those  acto  conflict  also  with  other 
clauses  in  the  Constitution  relating  to  com- 
merce and  navigation;  also,  with  that  clause 
which  declares  that  duties,  imposU,  and  ex- 
cises shall  be  uniform  throughout  tbo  United 
Stetes.  Not  in  respect  to  excises,  for  those 
being  toxes  upon  the  consumption  or  retell  sale 
*of  commodities,  the  Stetes  have  a  [*420 
power  to  lay  them,  as  well  as  Congress.  Not 
so,  however,  as  to  duties  and  imposte ;  the  first, 
in  ite  ordinary  texing  sense,  being  taxes  or  cus- 
toms upon  merchandise;  and  an  impost  being 
also,  in  its  restrained  sense,  a  duty  upon  im- 
ported goods,  but  also,  in  ite  more  enlarged 
meaning,  any  tax  or  imposition  upon  persons, 
Notwithstending  what  may  have  otherwise 
been  said,  I  was  brought  to  the  conclusion,  in 
my  consideration  of  the  texing  power  of  Con- 
gress before  these  cases  were  before  us,  that 
there  was  no  substential  reason  for  supposing 
it  was  used  by  the  framers  of  the  Constitution 
exclusively  in  ite  more  confined  sense. 

But  I  return  to  those  clauses  with  which  I 
have  said  the  acte  in  question  conflict.  It  will 
be  conceded  by  all,  that  the  flfth  clause  of  the 
ninth  section  of  the  first  article  of  the  Constitu- 
tion, declaring  that  "no  preference  shall  bo 
given  by  any  regulation  of  commerce  or  reve- 
nue to  the  porte  of  one  Stete  over  those  of  an- 
other," was  intended  to  esteblish  among  them 
a  perfect  equality  in  commerce  and  naviga- 
tion. That  all  should  be  alike,  in  respect  to 
commerce  and  navigation,  is  an  enjoined  con- 
stitutional equality,  which  can  neither  be  in- 
terrupted  by  Congress  nor  by  the  Stetes. 
When  Congress  enacte  regulations  of  com- 
merce or  revenue,  it  does  so  for  the  United 
Stetes,  and  the  equality  exists.  When  a  Steto 
passes  a  law  in  any  way  acting  upon  commerce, 
or  one  of  revenue,  it  can  only  do  so  for  itself, 
and  the  equality  is  destroyed.  In  such  a  case 
the  Constitution  would  be  violated,  both  in 
spirit  and  in  letter. 

Again,  it  is  declared  in  the  first  clause  of  tbe 
eighth  section  of  the  first  article  of  the  Con- 
stitution, tbait  tSi  daU»a»  VoL^MXi^  «bj^^  vbe^osa 
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shall  be  uniform  throughout  the  United  States; 
that  is,  first,  that  when  Congress  lays  duties, 
imposts,  or  excises,  they  shall  be  uniform;  and 
second  that  if,  In  the  exercise  of  the  taxing 
power,  Congress  shall  not  lay  duties  or  imposts 
upon  persons  and  particular  things  imported, 
the  States  shall  not  destroy  the  uniformity,  in 
the  absence  of  regulation,  hj  taxing  either. 
Things  imported,  it  is  admitted,  the  States  can- 
not tax,  whether  Congress  has  made  them  du- 
tiable articles  or  free  goods;  but  persons,  it  is 
said,  they  can,  because  a  State's  right  to  tax  is 
only  restrained  in  respect  to  imports  and  ex- 
ports, and,  as  a  person  is  not  an  mi  port,  a  tax 
or  duty  may  be  laid  upon  him  as  the  condition 
of  his  admission  into  the  State. 

But  this  is  not  a  correct  or  full  view  of  the 
point.  A  State's  right  to  tax  may  only  be  lim- 
ited to  the  extent  mentioned ;  but  that  does  not 
give  the  State  the  right  to  tax  a  foreigner  or 
person  for  cominc  into  one  of  the  States  of  the 
United  States.  That  would  be  a  tax  or  reve- 
nue  act,  in  the  nature  of  a  regulation  of  com- 
merce, acting  upon  navigation.  It  is  not  a 
4il*]  disputable  *point,  that,  under  the  power 
given  to  Congress  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  it  may,  in  the  ex- 
ercise of  its  power  to  regulate  commerce,  tax 
persons  as  well  as  things,  as  the  condition  of 
their  admission  into  the  United  States.  To 
lay  and  collect  taxes,  duties,  and  imposts  gives 
to  Congress  a  plenary  power  over  all  persons 
and  things  for  taxation,  except  exports.  Sucli 
is  the  received  meaning  of  the  word  "taxes"  in 
its  most  extended  sense,  and  always  so  when  it 
is  not  used  in  contradistinction  to  terms  of 
taxation,  having  a  limited  meaning  as  to  the 
objects  to  which,  by  usage,  the  terms  apply. 
It  is  in  the  Constitution  used  in  both  senses. 
In  its  extended  sense,  when  it  is  said  that 
Congress  may  lay  and  collect  taxes;  and  in  a 
more  confined  sense,  in  contradistinction  to 
duties,  imposts,  and  excises. 

The  power,  then,  to  tax,  and  the  power  to 
regulate  commerce,  give  to  Congress  the  right 
to  tax  persons  who  may  come  into  the  United 
States,  as  a  regulation  of  commerce  and  navi- 
gation. I  have  already  mentioned,  among  the 
restraints  which  nations  may  impose  upon  the 
liberty  or  freedom  of  commerce,  those  which 
ma^  be  put  upon  foreigners  coming  into  or  re- 
siding within  their  territories.  This  right  ex- 
ists to  its  fullest  extent,  as  a  portion  of  the 
commercial  rights  of  nations,  when  not  limited 
by  treaties. 

The  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States  hav- 
ing been  given  to  Congress,  Congress  may,  but 
the  States  cannot,  tax  persons  for  coming  into 
the  United  States. 

It  is  urged,  however,  in  reply  to  what  has 
just  been  said,  that,  as  the  power  to  regulate 
commerce  and  the  right  to  levy  taxes  are  dis- 
tinct and  substantive  powers,  the  first  cannot 
be  used  to  limit  the  right  of  the  States  to  tax, 
beyond  the  prohibition  upon  them  not  to  tax 
exports  or  imports.  The  proposition  is  rightly 
stated,  but  what  is  gained  in  these  cases  from 
it  7  Nothing.  The  sums  directed  to  be  paid 
by  or  for  passengers  are  said  to  be  taxes  which 
the  States  have  a  right  to  impose,  in  virtue  of 
tbeir  police  powers,  either  to  prevent  the  evils 
of  pauperism  or  to  protect  theli  inbabitsnU 
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from  apprehended  disease.  But  the  questioa 
in  these  cases  is,  not  whether  the  States  may 
or  may  not  tax,  but  whether  they  can  lei^  a 
tax  upon  passengers  coming  into  the  United 
States  under  the  authority  and  sanction  of  ths 
laws  of  Congress  and  treaty  stipulations. 

The  right  in  a  nation  or  State  occurs — not  in 
all  cases,  for  there  are  international  exceptions 
— upon  all  persons  and  things  when  they  corns 
or  are  brought  within  the  territory  of  a  State. 
Not,  however,  because  the  person  or  thing  is 
within  the  territory,  but  because  they  are  under 
the  sovereignty  or  political  *jurisdic-  [*42a 
tion  of  the  State.  If  not  within  the  latter,  tht 
right  to  tax  does  not  arise  until  that  event  oc- 
curs. States  may  have  territorial  jurisdiction 
for  most  of  the  purposes  of  sovereignty,  witii- 
out  political  jurisdiction  for  some  of  them. 

The  distinction  is  not  mine.     It  has  been 
lon^  since  made  by  jurists  and  writers  upon 
national  law,  because  the  history  of  nations 
from  an  early  antiquity  until  now,  shows  such 
relations  between  them.     The  framers  of  the 
Constitution  acted  upon  it  throughout,  in  all 
the  sovereign  powers  which  they  proposed  that 
the  States  should  yield  to  the  United  States. 
Martens  properly  says,  that,  to  have  a  just  idea 
of  the  states  of  which  Europe  is  composed,  we 
must  distinguish   those  which  are  u>solutely 
sovereign  from  those  which  are  but  demi-sover- 
eign.    The  states  of  the  German  empire,  for  in- 
stance, and  the  Italian  princes  who  aicknowl- 
edge  their  submission  to  the  empire — and  the 
German  states,  in  their  present  Diet  for  ffreat 
national   purposes,  with  a  vicar  at  its  head, 
over-topping  in  mitfht  and  majesty,  but  with 
regulated  power,  all  before  who  have  been  em- 
perors of  Germany.    I  do  not  mean  to  say  that 
the  States  of  this  Union  are  demi-sovereign  to 
the  general  government  in  the  sense  in  which 
some  of  the  nations  in  £urope  are  to  other  na- 
tions; but  that  such  connection  between  those 
nations  furnishes  the  proof  of  the  distinction  be- 
tween territorial  sovereignty  and  political  sov- 
ereignty.   The  sovereignty  of  these  States  and 
that  of  the  United  States,  in  all  constitutional 
particulars,  have  a  different  origin.     But  I  do 
mean  to  say,  that  the  distinction  between  ter- 
ritorial and  political  jurisdiction  arises,  wheth- 
er the  association  be  voluntary  between  States, 
or  otherwise.     Whenever  one  power  has  an  ex- 
territorial right  over  the  territory  or  sovereign- 
ty of  another  power,  it  is  called  by  writers  ^'a 
partial  right  of  sovereignty."    Is  not  that  ex- 
actly the  case  between  the  United  States,  as  s 
nation,  and  the  States?     Do  not  the  constitu- 
tional powers  of  the  United  States  act  upon  the 
territory,  as  well  as  upon  the  sovereignty,  of 
the  States,  to  the  extent  of  what  was  their 
sovereignty  before  they  yielded  it  to  the  United 
States?    Can  any  one  of  the  sovereign  powen 
of  the  United  States  be  carried  out  by  legisls- 
tion,  without  acting  upon  the  territory  ana  sot- 
ereignty  of  the  States  T    This  being  so.  Congress 
may  say,  and  does  say,  whence  a  voya^  may 
begin  to  the  United  States,  and  where  it  may 
end  in  a  State  of  the  United  States.    Though  ui 
its  transit  it  enters  the  territory  of  a  State, 
the  political  jurisdiction  of  the  State  cannot 
interfere  with  it  by  taxation  in  any  way  nntil 
the  voyage  has  ended ;  not  until  the  persons  who 
may  be  brought  as  passengers  have  been  landed, 
01  \.h«  \gM^%  which  may  nave  beenjentered  ss 
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merchandise  ba^e  passed  from  the  hands  of  the 
42 S*]  importer,  or  have  been  *made  bv  him- 
self A  portion  of  the  mass  of  the  ceneral  prop- 
erty of  the  State.  It  is  upon  this  distinction 
between  territorial  and  political  jurisdiction 
that  the  case  of  Brown  v.  Maryland  rests. 
Without  it,  it  has  no  other  foundation,  although 
it  is  not  so  expressed  in  the  opinion  of  the  court. 

In  these  cases  the  laws  complained  of  meet 
the  vessels  when  they  have  arrived  in  the  har- 
bor, on  the  way  to  the  port  to  which  they  are 
bound,  before  the  pasttengurs  have  been  landed. 
And  before  tlicy  are  landed  they  are  met  by 
superadded  conditions  in  the  shape  of  a  tax, 
with  which  it  is  said  they  must  comply,  or 
which  the  captain  must  pay  for  them,  before 
they  are  permitted  to  land.  Certainly  it  is  nut 
within  the  political  jurisdiction  of  a  State,  in 
such  circumstances  of  a  voyage,  to  tax  passen- 
gers. 

But  it  is  said,  nothwithstanding,  that  the  tax 
may  be  laid  in  virtue  of  police  power  in  the 
States,  never  surrendered  by  tlicm  to  the 
United  States.  A  proper  understanding  of  the 
police  power  of  a  nation  will  probably  remove 
the  objection  from  the  minds  of  those  who 
made  it.  What  is  the  supreme  police  power  of 
a  State!  It  is  one  of  the  dilTercnt  means  used 
by  sovereignty  to  accomplish  that  great  object, 
the  ^(ood  of  the  State.  It  is  either  national  or 
municipal,  in  the  confined  application  of  that 
word  to  corporations  and  cities.  It  was  used 
in  the  argument  invariably  in  its  national  sense. 
In  that  sense  it  comprehends  the  restraint 
which  nations  may  put  upon  the  liberty  of  entry 
and  passage  of  persons  into  different  countries, 
for  the  purposes  of  visitation  or  commerce. 

The  first  restraint  that  nations  reserve  to 
themselves  is  the  right  to  be  informed  of  the 
name  and  quality  of  every  foreigner  that  ar- 
rives. That,  and  no  more  than  that,  was  Miln's 
case.  II  Teters.  Nations  have  a  right  to  keep 
at  A  distance  all  suspected  persons;  to  forbid 
the  entry  of  forei^ers  or  foreign  merchan<lii)e 
of  a  certain  description,  as  circumstances  raay 
require.  In  a  word,  it  extends  to  every  person 
and  every  thing  in  the  territory;  and  foreigners 
are  subject  to  it,  as  well  as  subjects  to  the 
State,  except  only  ministers  and  other  diplo- 
matic functionaries;  and  they  are  bound  to 
observe  municipal  police,  though  not  liable  to 
its  penalties. 

"The  care  of  hindering  what  might  trouble 
the  internal  tranquillity  and  security  of  the 
State  is  the  basis  of  the  police,  and  authorizes 
the  sovereign  to  make  laws  and  establish  insti- 
tutions for  that  purpose,  and  as  every  foreigner 
living  in  the  State  ought  to  concur  in  promot- 
ing tne  object,  even  those  who  enjoy  the  right 
ezterritorially  (such  as  sovereigns  and  minis 
ters)  cannot  dispense  with  observing  the  laws 
of  police,  although  in  case  of  transgression  they 
eannot  be  punished  like  native  or  temporary 
subjects  of  the  State." 

494*]  ^Police  powers,  then,  and  sovereign 
powers  are  the  same,  the  former  being  con- 
sidered so  many  particular  rights  under  that 
name  or  word  collectively  placed  in  the  hands 
of  the  sovereign.  Certainly  the  States  of  this 
Union  have  not  retained  them  to  the  extent  of 
the  preceding  enumeration.  How  much  of  it 
have  the  States  retained?  I  answer,  unhesitat- 
ingly, all  necessary  to  their  internal  sovem- 
meat.    QnmnJij,  all  not  delegated  b/  tnem  in 


the  Articles  of  Confederation  to  the  United 
States  of  America;  all  not  yielded  by  them 
under  the  Constitution  of  the  United  States. 
Among  them,  qualified  rights  to  protect  their 
inhabitants  by  quarantine  from  disease;  imper- 
fect and  qualified,  because  the  commercial  pow- 
er which  Congress  has  is  necessarily  connected 
with  quarantine.  And  Congress  may,  by  adop- 
tion, presently  and  for  the  future,  provide  for 
the  observance  of  such  State  laws,  making  such 
alterations  as  the  interests  and  conveniences  of 
commerce  and  navigation  may  require,  always 
keeping  in  mind  that  the  great  object  of  quar- 
antine shall  be  secured. 

Such  has  been  the  interpretation  of  the  rights 
of  the  States  to  quarantine,  and  of  that  of  Con- 
gress over  it,  from  the  beginning  of  the  federal 
government.  Under  it  the  States  and  the  United 
States,  both  having  measurably  concurrent 
rights  of  legislation  m  the  matter,  have  reposed 
quietly  and  without  any  harm  to  either,  until 
the  acts  now  in  question  caused  this  contro- 
versy. The  Act  of  February  25th,  1709,  1 
Stat,  at  Large,  610,  will  show  this. 

By  that  act,  collectors,  revenue  officers,  mas- 
ters and  crews  of  revenue  cutters,  and  military 
officers  in  command  of  forts  upon  the  coast, 
are  required  to  aid  in  the  execution  of  the 
State's  quarantine  laws.  But  then,  and  it  may 
be  observed  particularly  in  reference  to  the  acts 
of  Massachusetts  and  New  York  now  in  ques- 
tion, the  law  provides  that  nothing  in  the  act 
"shall  enable  a  State  to  collect  a  duty  of  ton- 
nage or  impost  without  the  consent  of  Con- 
gress;" that  no  part  of  the  cargo  of  any  vessel 
shall  in  any  case  be  taken  out,  otherwise  than 
as  by  law  is  allowod,  or  according  to  the  ref- 
lations thereinafter  established;  thus  showing 
that  the  State's  quarantine  power  over  the  car- 
go for  the  purpose  of  purifying  it  or  the  vessel 
lias  been  taken  away.  By  the  second  section  of 
the  same  act,  the  power  of  the  States  in  respect 
to  warehouses  and  other  buildings  for  the  puri- 
fication of  the  cargo  is  also  taken  away,  and  ex- 
clusively assumed  by  the  United  States.  And 
by  the  third  section,  in  order  that  the  States 
may  be  subjected  to  as  little  expense  as  possible, 
and  that  tiie  safety  of  the  public  revenue  may 
not  be  Icbsened,  it  is  provided  that  the  United 
States,  under  the  orders  of  the  President  of  the 
United  States,  shall  purchase  or  erect  suitable 
'warehouses,  with  wharves  and  incloe-  [*42ft 
ures  for  goods  and  merchandise  taken  from 
vessels  subject  to  quarantine,  or  other  restraint, 
pursuant  to  the  health  laws  of  any  State.  And 
in  regard  to  the  word  "imposts/*  in  the  first 
section  of  the  act,  I  may  here  remark,  though 
I  have  heretofore  given  its  meaning,  that  it 
means  in  the  act,  as  well  as  it  does  in  the  Con- 
stitution, personal  imposts  upon  a  foreigner  en- 
joying the  protection  of  a  l^tate,  or  it  may  be  a 
condition  of  his  admission.  Martens,  p.  07,  as 
well  as  any  tax  or  duty  upon  goods;  and  Mar- 
tens, as  well  as  all  other  jurists  and  writers 
upon  international  law,  uses  the  word  in  the 
sense  I  have  said  it  has,  also,  as  "imposts  on 
real  estates  and  duties  on  the  entry  and  eon- 
sumption  of  merchandises."    pp.  07,  08. 

But,  further,  by  the  police  power  in  the 
States  they  have  reserved  the  right  to  be  in- 
formed of  the  name  and  quality  of  every  for- 
eigner that  arrives  in  the  State.  This,  and  no 
more  than  this,  was  Miln*8  case,  in  11  Peters. 
But  after  they  have  Vmsh  VsaAsA^  %Jk  \&  %»I\\  vo^ 
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Miln'8  ease.  And  it  was  surprising  to  me,  in 
the  argument  of  these  cases,  that  that  admis- 
sion in  Miln'B  case  was  overlooked  by  those  who 
spoke  in  favor  of  the  constitutionality  of  the 
laws  of  Massachusetts  and  New  York;  for  the 
right  of  New  York  to  a  list  of  passengers,  not- 
withstanding the  passenger  laws  of  the  United 
States,  is  put  upon  the  ground  that  those  laws 
"affect  passeneers  whilst  on  their  voyage,  and 
until  they  shall  have  landed."  And  "after  that, 
and  when  they  shall  have  ceased  to  have  any 
connection  with  the  ship,  and  when,  therefore, 
they  shall  have  ceased  to  be  passengers,  the 
acts  of  Congress  applying  to  them  as  such,  and 
only  professing  to  legislate  in  relation  to  them 
at  such,  have  then  performed  their  office,  and 
can  wiUi  no  propriety  of  language  be  said  to 
come  in  conflict  with  the  law  of  a  State,  whose 
operation  only  begins  where  that  of  the  laws  of 
Congress  ends."  That  is,  that  the  passenser 
acts,  as  my  brother  Catron  has  shown  in  his 
opinion,  extend  to  his  protection  from  all  State 
interference,  by  taxation  or  otherwise,  from  the 
time  of  his  embarcation  abroad  until  he  is 
landed  in  the  port  of  the  United  States  for 
which  the  vessel  sailed. 

The  States  have  also  reserved  the  police  right 
to  turn  off  from  their  territories  paupers,  vaga- 
bonds, and  fugitives  from  justice.  But  they 
have  not  reserved  the  use  of  taxation  univer- 
sally as  the  means  to  accomplish  that  object,  as 
they  had  it  before  they  became  the  United 
States.  Having  surrendered  to  the  United 
States  the  sovereign  police  power  over  com- 
merce, to  be  exercised  by  Congress  or  the  treaty- 
making  power,  it  is  necessarily  a  part  of  the 
power  of  the  United  States  to  determine  who 
shall  come  to  and  reside  in  the  United  States  for 
426*]  *the  purposes  of  trade,  independently 
of  every  other  condition  of  admittance  which 
the  States  may  attempt  to  impose  upon  such 
persons.  When  it  is  done  in  either  way,  the 
United  States,  of  course,  subject  the  foreigner 
to  the  laws  of  the  United  States,  and  cannot 
exempt  him  from  the  internal  power  of  police 
of  the  States  in  any  particular  in  which  it  is 
not  constitutionally  in  conflict  with  the  laws  of 
tiie  United  States.  And  in  this  sense  it  is  that, 
in  treaties  providing  for  such  mutual  admission 
of  foreigners  between  nations,  it  is  universally 
said,  "but  subject  always  to  the  laws  and  stat- 
utes of  the  two  countries  respectively;"  but 
oertainly  not  to  such  of  the  laws  of  a  State  as 
would  exclude  the  foreigner,  or  which  add  an- 
other condition  to  his  amission  into  the  United 
States. 

And,  further,  I  may  here  remark  that  this 
right  of  taxation  claimed  for  the  States  upon 
foreign  passengers  is  inconsistent  with  the  nat- 
uralisation clause  in  the  Constitution,  and  the 
laws  of  Congress  regulating  it.  If  a  State  can, 
by  taxation  or  otherwise,  direct  upon  what 
terms  foreigners  may  come  into  it,  it  may  de- 
feat the  whole  and  long  cherished  policy  of 
this  country  and  of  the  Constitution  in  respect 
to  immigrants  comins  to  the  United  States. 

But  I  have  said  the  States  have  a  right  to 
turn  off  paupers,  vagabonds,  and  fugitives  from 
justice,  and  the  States  where  slaves  are  have  a 
constitutional  right  to  exclude  all  such  as  are, 
from  a  conmion  ancestry  and  country,  of  the 
mune  class  of  men.  And  when  Congress  shall 
legiaUte~^if  it  be  not  disrespectful  for  OM  Yrho 
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is  a  member  of  the  judiciary  to  suppooe  so  ab- 
surd a  thing  of  another  department  of  the  gov- 
ernment— to  make  paupers,  vagabonds,  sus- 
pected persons,  and  fugitives  from  justice  sub- 
jects of  admission  into  the  United  States,  I 
do  not  doubt  it  will  be  found  and  declared, 
should  it  ever  become  a  matter  for  judicial  de- 
cision, that  such  persons  are  not  within  the 
regulating  power  which  the  United  States  have 
over  commerce.  Paupers,  vagabonds,  and  fu- 
gitives never  have  been  subjects  of  rightful 
national  intercourse,  or  of  commercial  regula- 
tions, except  in  the  transportation  of  them  to 
distant  colonies  to  get  rid  of  them,  or  for  pun- 
ishment as  convicts.  They  have  no  rif^hts  of 
national  intercourse;  no  one  has  a  right  to 
transport  them,  without  authority  of  law,  from 
where  they  are  to  any  other  place,  and  their 
only  rights  where  they  may  be,  are  such  as  the 
law  ^ives  to  all  men  who  have  not  altogether 
forfeited  its  protection. 

The  States  may  meet  such  persons  upon  their 
arrival  in  port,  and  may  put  them  under  all 
proper  restraints.  They  may  prevent  them  from 
entering  their  territories,  may  carry  them  out 
or  drive  them  off.  But  can  such  a  police  power 
be  rightfully  'exercised  over  those  who  [*427 
are  not  paupers,  vagabonds,  or  fugitives  from 
justice?  The  international  right  of  visitation 
forbids  it.  The  freedom  or  liberty  of  commerce 
allowed  by  all  European  nations  to  the  inhabit- 
ants of  other  nations  does  not  permit  it;  and 
the  constitutional  obligations  of  the  States  of 
this  Union  to  the  United  States,  in  respect  to 
commerce  and  navigation  and  naturalization, 
have  qualified  the  original  discretion  of  the 
States  as  to  who  shall  come  and  live  in  the 
United  States.  Of  the  extent  of  those  qualifi- 
cations, or  what  may  be  the  rights  of  the  United 
States  and  the  States  individually  in  that  re- 
gard, I  shall  not  speak  now. 

But  it  was  assumed  that  a  State  has  unlim- 
ited discretion,  in  virtue  of  its  unsurrendered 
police  power,  to  determine  what  persons  shall 
reside  in  it.  Then  it  was  said  to  follow,  tliat 
the  State  can  remove  all  persons  who  are 
thought  dangerous  to  its  welfare;  and  to  this 
right  to  remove,  it  was  said,  the  right  to  de- 
termine who  shall  enter  the  State  is  an  insepar- 
able incident. 

That  erroneous  proposition  of  the  State's  dis- 
cretion in  this  matter  has  led  to  all  the  more 
mistaken  inferences  made  from  it.  The  error 
arose  from  its  having  been  overlooked  that  a 
part  of  the  supreme  police  power  of  a  nation  it 
identical,  as  I  have  shown  it  to  be,  with  its  sov- 
ereignty over  commerce.  Or,  more  properly 
speaking,  the  regulation  of  commerce  is  one  of 
those  particular  rights  collectively  placed  in 
the  hands  of  the  sovereign  for  the  good  of  the 
State.  Until  it  is  shown  that  the  police  power 
in  one  of  its  particulars  is  not  what  it  has  just 
been  said  to  be,  the  discretion  of  a  State  of  this 
Union  to  determine  what  persons  may  come  to 
and  reside  in  it,  and  what  persons  may  be  r«- 
moved  from  it,  remains  unproved.  It  cannot 
be  proved,  and  the  laws  of  Massachusetts  and 
New  York  derive  no  support  from  police  power 
in  favor  of  their  constitutionality. 

Some  reliance  in  the  argument  was  put  npon 
the  cases  of  Holmes  v.  Jennison,  14  Pet.  540, 
Groves  v.  Slaughter,  15  Pet.  449,  and  Prigg 
V.    Commonwealth    of    Pennsylvania,    10  Pet 
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IS39,  to  maintain  the  discretion  of  a  State  to 
•ay  who  shall  come  to  and  live  in  it.  Why 
either  ease  should  have  been  cited  for  such  a 
purpoae  I  was  at  a  loss  to  know,  and  have  been 
more  so  from  a  subsequent  examination  of  each 
of  them. 

All  tiiat  it  decided  in  the  case  of  Holmes  v. 
Jennison  is,  that  the  States  of  this  Union  have 
no  constitutional  power  to  give  up  fugitives 
from  justice  to  the  authorities  of  a  nation  from 
which  they  have  fled.  That  it  is  not  an  inter- 
national obligation  to  do  so,  and  that  all  au- 
thority to  m^e  treaties  for  such  a  purpose  is 
in  the  United  States. 

428*]  *The  point  ruled  in  the  case  of  Groves 
▼.  Slaughter  is,  that  the  State  of  Mississippi 
eould  constitutionally  prohibit  negroes  from 
being  brought  into  that  State  for  sale  as  mer- 
chandise, but  that  the  provision  in  her  consti- 
tution required  legislation  before  it  acted  upon 
the  subject  matter. 

The  case  of  Prigg  v.  The  Commonwealth  of 
Pennsylvania  is  inapplicable  to  the  cases  before 
us,  except  in  the  support  which  it  gives  to  the 
construction  of  the  police  power,  as  stated  in 
this  opinion — that  it  is  applicable  to  idlers, 
vagabonds,  paupers,  and,  I  may  add,  fugitives 
from  justice,  and  suspected  persons. 

Miln's  case  I  will  speak  of  hereafter,  and 
now  only  say  that  no  point  was  ruled  in  it, 
either  in  respect  to  commerce  or  the  right  of 
the  State  to  a  list  of  passengers  who  mav  come 
by  sea  into  New  York  after  they  are  landed, 
which  gives  any  countenance  or  support  to  the 
laws  now  in  question. 

The  fear  expressed,  that  if  the  States  have 
not  the  discretion  to  determine  who  may  come 
and  live  in  them,  the  United  States  may  intro- 
duce into  the  Southern  States  emancipated 
negroes  from  the  West  Indies  and  elsewhere, 
has  no  foundation.  It  is  not  an  allowable  in- 
ference from  the  denial  of  that  position,  or  the 
assertion  of  the  reverse  of  it. 

All  the  political  sovereignty  of  the  United 
States,  within  the  States,  must  be  exercised  ac- 
eording  to  the  subject  matter  upon  which  it 
may  be  brought  to  bear,  and  according  to  what 
was  the  actual  condition  of  the  States  in  their 
domestic  institutions  when  the  Constitution  was 
formed,  until  a  State  shall  please  to  alter  them. 
The  Constitution  was  formed  by  States  in 
which  slavery  existed,  and  was  not  likely  to  be 
relinquished,  and  States  in  which  slavery  had 
been,  but  was  abolished,  or  for  the  prospective 
abolition  of  which  provision  had  been  made 
by  law.  The  undisturbed  continuance  of  that 
difference  between  the  States  at  that  time,  un- 
less as  it  might  be  changed  hj  a  State  itself, 
was  the  recognized  condition  in  the  Constitu- 
tion for  the  national  Union.  It  has  that,  and 
can  have  no  other,  foundation. 

Is  it  not  acknowledged  by  all  that  the  ninth 
section  of  the  first  article  of  the  Constitution  is 
a  recognition  of  that  fact?  There  are  other 
clauses  in  the  Constitution  equally,  and  some 
of  them  more,  expressive  of  it. 

That  is  a  very  narrow  view  of  the  Constitu- 
tion which  supposes  that  any  political  sovereign 
right  given  by  it  can  be  exercised,  or  was  meant 
to  be  used  by  the  United  States  in  such  a  way 
as  to  dissolve,  or  even  disquiet,  the  fundament- 
mi  or^nization  of  either  of  the  States.  The 
Ckmstitution  is  tp  be  interpreted  bv  what  was 


the  condition  of  the  parties  to  It  whtn  It  was 
^formed,  by  their  object  and  purpose  in  [*429 
forming  it,  and  bv  the  actual  recognition  in  it 
of  the  dissimilar  mstitutions  of  the  States.  The 
exercise  of  constitutional  power  by  the  United 
States,  or  the  consequences  of  its  exercise,  are 
not  to  be  concluded  by  the  summary  logic  of 
ifs  and  syllogisms. 

It  will  be  found,  too,  should  this  matter  of 
introducing  free  neeroes  into  the  Southern 
States  ever  become  uie  subject  of  judicial  in- 
quiry, that  they  have  a  guard  against  it  in  the 
Constitution,  making  it  altogether  unnecessary 
for  them  to  resort  to  the  casus  gentis  extraordi* 
narius,  the  casus  extremae  necessitatis  of  na- 
tions, for  their  protection  and  preservation. 
They  may  rely  upon  the  Constitution,  and  the 
correct  interpretation  of  it,  without  seeking  to 
be  relieved  from  any  of  their  obligations  under 
it,  or  having  recourse  to  the  jus  necessitatis  for 
self-preservation. 

I  have  purposely  refrained  from  repeating 
anything  that  has  been  said  in  the  opinions  of 
my  learned  brothers,  with  whom  I  am  united 
in  pronouncing  the  laws  of  Massachusetts  and 
New  York  in  question  unconstitutionaL  What 
they  have  said  for  themselves  they  have  also 
said  for  me,  and  I  do  not  believe  that  I  have 
said  anything  in  this  opinion  which  is  not  sane- 
tioned  by  them. 

Having  said  all  that  I  mean  to  say  directly 
concerning  the  cases  before  us,  I  will  now  do 
what  I  have  long  wished  to  do,  but  for  which  a 
proper  opportunity  has  not  been  presented  be- 
fore. It  is  to  make  a  narrative  in  respect  to  the 
case  of  The  City  of  New  York  v.  Mi  In,  reported 
in  11  Peters,  102,  that  hereafter  the  profession 
may  know  definitely  what  was  and  what  was 
not  decided  in  that  case  by  this  court.  It  has 
been  much  relied  upon  in  the  cases  before  us 
for  what  was  not  decided  by  the  court. 

The  opinion  given  by  Mr.  Justice  Barbour  la 
that  case,  though  reported  as  the  opinion  of  the 
court,  had  not  at  any  time  the  concurrence  of 
a  majority  of  its  members,  except  in  this  par* 
ticular — that  so  much  of  the  act  of  New  York 
as  required  the  captain  of  a  vessel  to  report  his 
passengers  as  the  act  directs  it  to  be  done  was  a 
police  regulation,  and  therefore  was  not  uncon- 
stitutional or  a  violation  of  the  power  of  Con- 
gress to  regulate  commerce.  In  that  particular 
and  in  that  only,  and,  as  it  is  said  in  the  con- 
clusion of  the  opinion,  "that  so  much  of  the 
section  of  the  act  of  the  Legislature  of  New 
York  as  applies  to  the  breaches  assigned  in  the 
declaration  does  not  assume  to  regulate  com- 
merce between  the  port  of  New  York  and  for- 
eign ports,  and  that  so  much  of  said  act  is  con- 
stitutional." 11  Peters,  143.  But  as  to  all 
besides  in  that  opinion  as  to  the  constitutional 
power  of  Congress  to  regulate  commerce — except 
*the  disclaimer  in  the  132d  page,  that  [*4S0 
it  was  not  intended  to  enter  into  any  examina- 
tion of  the  question,  whether  the  power  to  reg- 
ulato  commerce  be  or  be  not  exclusive  of  the 
States — and  especially  the  declaration  that  per- 
sons were  not  the  subjecto  of  commerce,  the 
opinion  had  not  the  assent  of  a  majority  of  the 
members  of  this  court,  nor  even  that  of  a  ma- 
jority of  the  judges  who  concurred  in  the 
judgment.  The  report  of  the  case  in  Peters, 
and  the  opinion  of  Mr.  Justice  Baldwin,  acci* 
dentally  excluded  from  the  report,  without  tha 
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slightest  fault  In  the  then  reporter  of  the  court 
or  in  the  clerk,  but  which  we  have  in  full  in 
Baldwin's  View  of  the  Constitution,  published 
in  the  same  year,  fully  sustain  what  I  have  just 
•aid.  I  mention  nothing  from  memory,  and 
stand  upon  the  record  for  all  that  I  have  said 
or  shall  say,  concerning  the  case. 

The  court  then  consisted  of  seven  justices, 
including  the  Chief  Justice;  all  of  us  were  pres- 
ent at  the  argument;  all  of  us  were  in  consul- 
tation upon  the  case;  all  of  us  heard  the  opin- 
ions read,  which  were  written  by  Messrs.  Jus- 
tices Thompson  and  Barbour,  in  the  case;  and 
all  of  us,  except  Mr.  Justice  Baldwin,  were 
present  in  this  room  when  Mr.  Justice  Barbour 
read  the  opinion  which  appears  in  Peters  as  the 
opinion  of  the  court. 

The  case  had  been  argued  by  counsel  on 
both  sides,  as  if  the  whole  of  the  act  of  New 
York  were  involved  in  the  certificate  of  the 
division  of  opinion  by  which  it  was  brought  be- 
fore this  court.  The  point  certified  was  in  these 
words:  "That  the  act  of  the  Legislature  of  New 
York,  mentioned  in  the  plaintiff's  declaration, 
assumes  to  regulate  trade  and  conunerce  be- 
tween the  ports  of  New  York  and  foreign  ports, 
and  is  unconstitutional  and  void." 

In  the  consultation  of  the  judges  upon  the 
case,  as  the  report  shows,  the  first  point  con- 
sidered by  us  was  one  of  jurisdiction.  That  is, 
that  the  point  certified  was  a  submission  of  the 
whole  case,  which  is  not  permitted,  and  was 
not  a  specific  point  arising  on  the  trial  of  the 
cause.  The  court  thought  it  was  the  latter, 
principally  for  the  reason  given  by  Mr.  Jus- 
tice Thompson,  as  it  appears  in  his  opinion. 
That  reason  was,  that  the  question  arose  upon 
a  general  demurrer  to  the  declaration,  and  that 
the  certificate  under  which  the  cause  was  sent 
to  this  court  contains  the  pleadings  upon  which 
the  question  arose,  which  show  that  no  part 
of  the  act  was  drawn  in  question,  except  Ihat 
which  relates  to  the  neglect  of  the  master  to 
report  to  the  mayor  or  recorder  an  account 
of  his  passengers,  according  to  the  requisitions 
of  the  act.  In  the  discussion  of  the  case,  how- 
ever, by  the  judges,  the  nature  and  exclusive- 
ness  of  the  power  in  Congress  to  regulate  com- 
merce was  much  considered.  There  was  a 
divided  mind  among  us  about  it.  Four  of  the 
4S1*]  *court  being  of  the  opinion,  that,  ac- 
cording to  the  Constitution  and  the  decisions  of 
this  court  in  Gibbons  v.  Ogden,  and  in  Brown 
▼.  Maryland,  the  power  in  Congress  to  regulate 
commerce  was  exclusive.  Three  of  them 
thought  otherwise.  And  to  this  state  of  the 
court  is  owing  the  disclaimer  in  the  opinion, 
already  mentioned  by  me,  that  the  exclusive- 
ness  of  the  power  to  regulate  commerce  was 
not  in  the  case  a  point  u>r  examination. 

But  there  was  another  point  of  difference 
among  the  judges  in  respect  to  what  was  com- 
merce under  the  constitutional  grant  to  Con- 
gress, particularly  whether  it  did  not  include 
an   intercourse   of   persons   and   passengers   in 
vessels.     Two  of  the  court — the  report  of  the 
case  shows  it — thought,  in  the  language  of  the 
opinion,  that  ''persons  are  not  subject  to  com- 
merce."   Mr.  Justice  Thompson,  declined  giving 
any  opinion  on  that  point,  and  repeated  it  in 
the  opinion   published  by   him.     Four  of  the 
Justices,  including  Mr.  Justice  Baldwin,  thought 
thMt  eommerce  did  comprehend  the  IntetcouTSA 
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of  persons  or  passengers.  For  this  statement  I 
refer  to  the  opinion  of  Mr.  Justice  Thompson* 
to  the  dissenting  opinon  of  Mr.  Justice  Story,  to 
the  opinion  of  Mr.  Justice  Baldwin,  to  the  con- 
stantly avowed  opinion  of  Mr.  Justice  McLean, 
and  to  what  has  already  been  known  by  the 
justices  of  this  court  to  be  my  own  opinion 
upon  this  point. 

In  this  state  of  the  opinions  of  the  court,  Mr. 
Justice  Thompson  was  designated  to  write  an 
opinion — that  the  law  in  question  was  a  police 
regulation,  and  not  unconstitutional.  He  did 
so,  and  read  to  the  court  the  opinion,  which  he 
afterwards  published.  It  was  objected  to  by  a 
majority  of  the  court,  on  account  of  some  ex- 
pressions in  it  concerning  the  power  of  Congress 
to  regulate  oonmierce,  and  as  our  differences 
could  not  be  reconciled,  Mr.  Justice  Thompson 
said  he  would  read  it  as  his  own. 

Then  Mr.  Justice  Barbour  was  asked  to  write 
an  opinion  for  the  majority  of  the  court.    His 
did  so,  and  read  that  which  is  printed  as  such, 
in  our  last  conference  of  that  term,  the  night 
before  the  adjournment  of  the  court.    The  next 
day  it  was  read  in  court,  all  of  the  judges 
bein^  present  when  it  was  read,  except  Mr. 
Justice  Baldwin.    In  the  course  of  that  morn- 
ing's sitting,  or  inunediatel^  after  it,  Mr.  Jus- 
tice Baldwm,  having  examined  the  opinion,  ob- 
jected to  its  being  considered  the  opinion  of  ths 
court,  on  account  of  what  was  said  in  it  con- 
cerning the  power  of  Congress  to  regulate  com- 
merce, and  what  was  commerce.     He  soueht 
Mr.  Justice  Barbour,  with  the  view  of  havmg 
it  erased  from  the  opinion,  declaring,  as  all 
the  rest  of  us  knew,  that  his  objection  to  the 
opinion  of  *Mr.  Justice  Thompson  was  [*4Si 
on  account  of  what  it  contained  upon  the  sub- 
ject of  commerce;    that  his  objection   to  the 
reasoning  upon  the  same  matter  in  Mr.  Justios 
Barbour's  opinion  was  stronger,  and  that  be 
had  only  assented  that  an  opinion  for  the  court 
should  be  written,  on  the  understanding  that  is 
much  of  the  act  of  New  York  as  was  in  issue 
by  the  pleadings  should  be  treated  as  a  reguU 
tion,  not  of  commerce,  but  police.    Without  his 
concurrence,  no  opinion  could  have  been  writ- 
ten.    Unfortunately,  Mr.  Justice  Barbour  had 
left  the  court  room  immediately  after  reading 
his  opinion,  already  prepared  to  leave  Washing- 
ton in  a  steamer  which  was  in  waiting  for  him. 
Mr.  Justice   Baldwin   did   not  see    him.     The 
court  was  adjourned.    Then  there  was  no  au- 
thority to  make  any  alteration  in  what  bad 
been  read  as  the  opinion  of  the  court.     Mr. 
Justice  Baldwin  wished  it,  but,  under  the  dr 
cumstances  of   preparation  which   each  judge 
was  making  for  his  departure  from  Washing- 
ton, nothing  was  done,  and  Mr.  Justice  Baldwin 
determined  to  neutralize  what  he  objected  tola 
the  opinion  by  publishing  in  the  reports  hia 
own  opinion  of  the  case.     That  was  not  done, 
but  he  did  so  contemporarily  with  the  publiea- 
tion  of  the  reports,  in  his  View  of  the  Consti- 
tution.   There  it  is,  to  speak  for  itself,  and  it 
shows,  as  I  have  said,  that  so  much  of  the  opin- 
ion in  the  case  of  Now  York  v.  Miln  as  related 
to  commerce  did  not  have  the  assent  of  Mr. 
Justice  Baldwin,  and  therefore  not  tiie  assent  of 
a  majority  of  the  court. 

How,  then,  did  the  case  stand?    Mr.  JusUcs 
Thompson  gave  his  own  opinion,  agreeing  with 
^  VtisX  ol  Mi.  Justice   Barbour,  that  so  moel 
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of  the  seetion  of  the  aet  of  the  Legislature  of 
New  York  as  applies  to  Uie  breaches  assigned 
in  the  declaration  does  not  assume  to  regulate 
eommeroe  between  the  port  of  New  York  and 
foreign  ports,  and  that  so  much  of  said  section 
is  constitutional,  but  giving  his  own  views  of 
the  commercial  question  as  it  stood  in  relation 
to  the  ease.  The  attitude  of  Mr.  Justice  Bald- 
win with  respect  to  the  opinion  has  just  been 
told.    Mr.  Justice  Story  aissented  from  every 

Sirt  of  the  opinion,  on  the  ground  that  the  see- 
on  of  the  act  in  controversy  was  a  regulation 
of  commerce,  which  a  State  could  not  consti- 
tutionally pass.  Mr.  Justice  McLean  is  here 
to  speak  for  himself,  and  he  did  then  speak  as 
he  has  done  to-day  in  these  cases  concerning 
the  power  in  Congress  to  regulate  commerce 
being  exclusive,  and  held  that  persons  are  the 
subjects  of  conmierce  as  well  as  goods,  contrary 
to  what  is  said  in  the  opinion  (136th  page), 
that  persons  are  not.  I  certainly  objected  to 
the  opinion  then,  for  the  same  reasons  as  Mr. 
Justice  McLean.  Thus  there  were  left  of  the 
seven  judges  but  two,  the  Chief  Justice  and 
Mr.  Justice  Barbour,  in  favor  of  the  opinion  as 
A  whole. 
4SS*]     *I  have  made  this  narrative  and  ex- 

Slanation,  under  a  solemn  conviction  of  ju- 
icial  duty,  to  disabuse  the  public  mind  from 
wron^  impressions  of  what  this  court  did  de- 
cide in  that  case;  and  particularly  from  the 
misapprehension  that  it  was  ever  intended  by 
this  court,  in  the  case  of  New  York  v.  Miln,  to 
reverse  or  modify,  in  any  way  or  in  the  slight- 
est particular,  what  had  been  the  judgments 
and  opinions  expressed  by  this  court  m  the 
eases  of  Gibbons  ▼.  Ogden  and  Brown  v.  Mary- 
land. And  I  am  happy  in  being  able  to  think, 
notwithstuiding  the  differing  opinions  which 
have  been  expressed  concerning  what  was  de- 
cided in  those  cases,  that  they  are  likely  to 
stand  without  reversal. 

The  Chief  Justice,  the  morning  after  I  bad 
read  the  foregoing  statement  in  the  case  of 
New  York  ▼.  Miln,  made  another  to  counteract 
it,  in  which  he  says  his  recollections  differ  from 
mine  in  several  particulars.  I  do  not  complain 
of  it  in  any  way.  But  it  enables  me  to  con- 
Arm  my  own  in  some  degree  from  his,  and  in 
every  other  particular  in  which  it  does  not  give 
such  assistance,  the  facts  related  by  me  are  in- 
disputable, being  all  in  the  report  of  the  case 
in  Petors,  from  which  I  took  them.  They  are 
in  exaet  coincidence,  too,  with  my  own  recol- 
lections. 

The  only  fact  in  my  statement  not  altogether, 
but  in  part,  taken  from  the  record,  is  Mr. 
Justice  Baldwin's  discontent  with  the  opinion 
written  by  Mr.  Justice  Barbour,  and  his  wish 
that  it  might  not  as  a  whole  be  published  in 
our  volume  of  reports  as  the  opinion  of  the 
court.  The  Chief  Justice  admits  that  Mr. 
Justice  Baldwin  did  apply  to  him  after  the  ad- 
journment of  the  court,  and  before  thev  left 
Washington,  for  that  purpose.  Now  if,  by 
mistake  or  oversight,  a  judge  shall  fall  into  an 
admission,  which  more  care  afterwards  enables 
him  to  recall  and  correct  before  the  judgment 
has  been  published,  but  after  it  has  been  read, 
wliatover  may  be  the  operation  of  the  judg- 
ment, does  it  follow  that  the  argument  in  the 
opinion  in  which  the  judgment  is  given  cmtin- 
ues  to  be  the  law  of  the  court!    And  if  the. 


same  judge,  after  more  careful  and  matured 
thought,  publishes  contemporarily  his  opinion, 
differing  from  the  dictum  which  had  escaped 
his  notice,  will  that  make  it  law?  Is  it  not 
plain  that  it  is  a  case  of  mistake,  which  cannot 
make  the  law?  And  if  his  co-operation  is  es- 
sential to  the  validity  of  the  original  opinion, 
from  those  who  may  advocate  it  l)eing  thrown 
into  the  minority  by  his  withdrawal,  and  his 
declaration  that  he  never  meant  to  co-operato 
in  it  in  the  particular  objected  to,  can  it  be  said 
that  it  ever  was  the  law  of  the  court?  Is  it  at 
all  an  uncommon  thing  in  the  English  and 
American  law  reports,  that  a  case  is  published 
as  law  which  is  *deemed  afterwards  [*4S4 
not  to  be  so,  on  account  of  error  in  its  publica- 
tion, from  its  not  having  been  really  the  opin- 
ion of  the  court  when  it  was  published?  Mis- 
take in  all  cases  restores  things  to  the  oorrect 
condition  in  which  they  were  before  the  mis- 
take was  made,  except  where  the  policy  of  the 
law  has  determined  that  it  shall  be  otherwise. 
A  single  mistaken  and  misstated  case  is  not 
wiUiin  that  policy.  Long  acquiescence,  or  re- 
peated judicial  decisions,  may  be,  and  then 
only  because  the  interests  of  society  have  been 
accommodated  to  the  error. 

But  the  Chief  Justice  says  that  he  has  the 
strongest  reason  to  suppose  that  Mr.  Justice 
Baldwin  became  satisfied,  because,  in  his  opin- 
ion in  the  case  of  Groves  v.  Slaughter,  he 
quotes  the  case  of  New  York  v.  Miln  with  ap- 
probation, when  speaking  in  that  case  of  the 
dilTerence  between  commercial  and  police  pow- 
ers. 

1  certainly  cannot  object  to  the  opinion  of 
Mr.  Justice  Baldwin  in  Groves  v.  Slaughter  be- 
ing a  test  between  the  Chief  Justice  and  my- 
self in  this  matter;  for  Mr.  Justice  Baldwin's 
opinion  in  that  case  is  the  strongest  proof  that 
could  have  been  given  four  years  afterwards, 
by  himself,  that  he  never  was  reconciled  to  the 
opinion  of  Mr.  Justice  Barbour  in  Miln's  case 
as  a  whole.  For  instance,  in  tliat  opinion  he 
does  not  leave  the  exclusive  power  of  Congress 
to  regulate  commerce  to  the  disclaimer  in 
Miln's  case,  that  it  was  not  the  intention  of  the 
judges  to  decide  that  point  in  that  case.  He 
says:  "That  the  power  of  Congress  to  regulate 
commerce  among  the  States  is  exclusive  of  any 
interrerence  by  the  States  has  been,  in  my 
opinion,  conclusively  settled  by  the  solemn  opin- 
ions of  this  court  in  Gibbons  v.  Ogden,  9 
Wheat.  186-222,  and  in  Brown  v.  Maryland, 
12  Wheat.  438-446.  If  these  decisions  are  not 
to  be  token  as  the  esteblished  construction  of 
this  clause  of  the  Constitution,  I  know  of  none 
which  are  not  yet  open  to  doubt,  nor  can  there 
be  any  adjudications  of  this  court  which  must 
be  considered  as  authoritetive  upon  any  ques- 
tion, if  these  are  not  to  be  so  on  this."  And 
the  learned  judge  f^s  on  to  say,  "Cases  may 
indeed  arise,  wherein  there  may  be  found  diffi- 
culty in  discriminating  between  regulations  of 
commerce  among  the  several  Stetes  and  the 
regulation  of  the  internal  police  of  a  State, 
but  the  subject  matter  of  such  regulations  of 
either  description  will  lead  to  the  true  line 
which  separates  them,  when  they  are  examined 
with  a  disposition  to  avoid  a  collision  between 
the  powers  granted  to  the  federal  government 
by  the  people  of  the  several  Stetes  and  those 
which  they  reserved  exclusively  to  themselves. 
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Commerce  among  fhe  States,  as  defined  by  this 
eourt,  is  trade  traffic,  intercourse,  and  dealing 
10  articles  of  commerce  between  States  by  its 
485*]  citizens  *or  others,  and  carried  on  in 
more  than  one  State.  Police  relates  only  to 
the  internal  concerns  of  one  State;  and  com- 
merce within  it  is  purely  a  matter  of  internal 
regulation,  when  confined  to  those  articles 
which  have  become  so  distributed  as  to  form 
items  in  the  common  mass  of  property.  It 
follows,  that  any  regulation  which  affects  the 
eommercial  intercourse  between  any  two  or 
more  States,  referring  solely  thereto,  is  within 
the  powers  granted  exclusively  to  Congress, 
and  that  those  reflations  which  affect  only 
the  commerce  earned  on  within  one  State,  or 
which  refer  only  to  subjects  of  internal  police, 
are  within  the  powers  reserved."  And  then  it 
is  that  the  sentence  follows  cited  by  the  Chief 
Justice  to  show  that  he  had  reason  to  suppose 
that  Mr.  Justice  Baldwin  had  become  satisfied. 
The  citation  made  by  me  from  his  opinion 
shows  what  his  opinion  was  in  respect  to  the 

Sower  of  Congress  to  regulate  commerce,  oon- 
rming  what  I  have  said  in  my  statement^  that 
four  of  us  were  of  the  same  opinion  when  that 
point  was  touched  upon  in  the  case  of  Miln, 
and  that  Mr.  Justice  Baldwin  refused  to  sanc- 
tion what  was  said  by  Mr.  Justice  Thompson 
in  respect  to  it  in  the  opinion  written  by  him 
for  the  court  in  Miln's  case.  And  that  he  was 
not  satisfied  as  to  that  sentence  of  Mr.  Justice 
Barbour's  opinion  in  which  it  is  said  that  per- 
sons are  not  the  subjects  of  commerce,  is  man- 
ifest from  that  part  of  his  opinion  in  Groves 
V.  Slaughter  in  which  he  savs  that  commerce 
is  "trade,  traffic,  intercourse^';  intercourse,  in 
the  sense  of  commerce,  meaning,  as  it  always 
does,  "connection  by  reciprocal  dealings  be- 
tween persons  and  nations.'*  But,  further,  the 
Chief  Justice  says  that  Mr.  Justice  Baldwin 
called  upon  him  and  said  there  was  a  sentence 
or  paragraph  in  the  opinion  with  which  he  was 
dissatisfied,  and  wished  altered,  thus  confirm- 
ing all  that  I  have  said  in  respect  to  the  case  in 
what  is  in  it  concerning  persons  not  being  the 
subjects  of  commerce,  that  being  the  only  dec- 
laration in  the  opinion  relating  to  commerce, 
it  having  been  previouslv  declared  that  the  ex- 
elusiveness  of  the  regulation  of  commerce  in 
Congress  was  not  to  be  decided.  All  that  was 
meant  to  be  decided  in  Miln's  case  was,  that 
the  regulation  stated  in  the  certificate  of  divi- 
sion of  opinion  between  the  judges  in  the  Cir- 
cuit Court  was  not  a  regulation  of  commerce, 
but  one  of  police.  In  respect  to  our  lamented 
brother  Barbour  not  knowing  the  dissatisfaction 
of  our  brother  Baldwin  and  other  members 
of  the  court  with  the  opinion,  I  know  that  he 
did  know  it  In  regard  to  the  Chief  Justice's 
declaration,  that  he  had  never  heard  any  fur- 
ther dissatisfaction  expressed  with  the  opinion 
by  Mr.  Justice  Baldwin,  and  never  at  any  time, 
until  this  case  came  before  us,  heard  any  from 
4S6*]  any  other  member  of  the  court  *who  had 
assented  to  or  acquiesced  in  the  opinion ;  while, 
of  course,  that  must  be  taken  to  be  so,  as  far 
as  the  Chief  Justice  is  concerned,  1  must  say 
that  I  have  never,  in  any  instance,  heard  the 
case  of  Miln  cited  for  the  purpose  of  showing 
that  persons  are  not  within  the  regulating 
power  of  Congress  over  commerce,  wi&out  at 
once  Baying  to  the  counsel  that  that  point  had 
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not  been  decided  In  that  case.  I  have  repeated- 
ly done  so  in  open  court,  and,  as  I  suppoaed, 
was  heard  by  every  member  of  it.  I  have  only 
said,  in  reply  to  the  Chief  Justice's  statonent^ 
what  was  necessary  to  show  that  it  was  not 
decided  in  Miln's  case,  by  this  court,  that  per- 
sons are  not  within  the  power  of  Congress  to 
regulate  commerce. 

Indeed,  it  would  be  most  extraordinanr  if  the 
case  of  Gibbons  v.  Ogden  could  be  considered  as 
having  been  reversed  by  a  single  sentence  in  the 
opinion  of  New  York  v.  Miln ;  upon  a  point,  too, 
not  in  any  way  involved  in  the  certificate  of  the 
division  of  opinion  by  which  that  case  was 
brought  to  this  court.  The  sentence  is,  that 
"they  [persons]  are  not  the  subjects  of  com- 
merce; and,  not  beinff  imported  goods,  cannot 
fall  within  a  train  of  reasoning  founded  upon 
the  construction  of  a  power  given  to  Congress 
to  regulate  commerce,  and  the  prohibition  to 
the  States  from  imposing  a  duty  on  imported 
goods." 

In  the  case  of  Gibbons  v.  Ogden,  the  court 
said:  "Commerce  is  traffic;  but  it  is  something 
more.  It  is  intercourse.  It  describes  the  com- 
mercial intercourse  between  nations  in  all  its 
branches,  and  is  regulated  by  prescribing  rules 
for  carrying  on  that  intercourse." 

Again.  These  words  comprehend  every  spe- 
cies of  commercial  intercourse  between  the 
United  States  and  foreign  nations.  No  sort  of 
trade  can  be  carried  on  between  this  country 
and  any  other  to  which  this  power  does  not  ex- 
tend." "In  regulating  commerce  with  foreign 
nations,  the  power  of  Clongress  does  not  stop  at 
the  jurisdictional  lines  of  the  several  States.  It 
would  be  a  very  useless  power  if  it  could  not 

rs  those  lines."  "If  Congress  has  the  power 
regulate  it,  that  power  must  be  exercised 
whenever  this  subject  exists.  If  it  exists  with- 
in the  States,  if  a  foreign  voyage  may  commence 
or  terminate  at  a  port  within  a  State,  then  the 
power  of  Congress  may  be  exercised  within  t 
State."  "The  power  of  Congress  comprehends 
navigation  within  the  limits  of  every  State  in 
the  Union,  so  far  as  that  navigation  may  be 
connected  with  commerce  with  foreign  nations, 
or  among  the  several  States."  "It  is  the  power 
to  regulate;  that  is,  to  prescribe  the  rule  by 
which  commerce  is  governed."  "Vessels  have 
always  been  employed  to  a  greater  or  less  ex- 
tent in  the  transportation  of  *passen-  [*4S7 
gers,  and  never  have  been  supposed,  on  that  ac- 
count, withdrawn  from  the  control  or  protection 
of  Congress.  Packets  which  ply  along  the  coast, 
as  well  as  those  which  make  voyages  between 
Europe  and  America,  consider  the  transporta- 
tion of  passengers  as  an  important  part  of  their 
business.  Yet  it  has  never  been  suspected  that 
the  general  laws  of  navigation  did  not  apply  to 
them.  A  coasting  vessel  employed  in  the 
transportation  of  passengers  is  as  much  a  por- 
tion of  the  American  marine  as  one  employed 
in  the  transportation  of  cargo." 

In  my  opinion,  the  case  of  Gibbons  v.  Ogdea 
rules  the  cases  before  us.  If  there  were  no  oth- 
er reasons,  with  such  an  authority  to  direct 
my  course,  I  could  not  refrain  from  saying  thst 
the  acts  of  MassachuHctts  and  New  York,  so  fir 
as  they  are  in  question,  are  unconstitutional 
and  void. 

The  case  of  Gibbons  v.  Ogden,  in  the  extent 
and  variety  of  learning,  and  in  the  acnteneas  of 

Howard  1. 
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difliinetion  with  which  it  was  argued  by  eoun- 
ael,  is  not  surpassed  bv  any  other  case  in  the 
reports  of  courts.  In  the  consideration  given  to 
it  bT  the  court,  there  are  proofs  of  judicial 
ability,  and  of  close  and  precise  discrimination 
of  most  difiBcult  points,  equal  to  any  other  judge- 
ment on  record.  To  my  mind,  every  proposi- 
tion in  it  has  a  definite  and  unmistalcable 
meaning.  Commentaries  cannot  cover  them  up 
or  make  them  doubtful. 

The  case  will  always  be  a  high  and  honorable 
proof  of  the  eminence  of  the  American  bar  of 
that  day,  and  of  the  talents  and  distinguished 
ability  of  the  judges  who  were  then  in  the 
places  which  we  now  occupy. 

There  were  giants  in  those  days,  and  I  hope 
I  may  be  allowod  to  say,  without  more  than 
judicial  impressiveness  of  manner  or  of  words, 
that  I  rejoice  that  the  structure  raised  by  them 
for  the  defense  of  the  Constitution  has  not  this 
day  been  weakened  by  their  successors. 

ICr.  Justice  Catron: 

Smith  V.  Turner. 

The  first  question  arising  in  this  controversy 
is,  whether  the  le^slation  of  New  York,  giving 
rise  to  the  suit,  is  a  regulation  of  commerce; 
and  this  must  be  ascertained,  in  a  great  degree, 
from  a  due  consideration  of  the  State  laws  reg- 
ulating the  port  of  the  city  of  New  York  in  re- 
spect to  navigation  and  intercourse.  They  are 
embodied  in  a  system  running  through  various 
titles  in  the  Revised  Statutes.  The  sections  on 
which  the  action  before  us  is  founded  will  be 
found  in  VoL  I.,  pp.  445,  446.  Title  fourth 
purports  to  treat  of  the  marine  hospital  and  its 
funds,  then,  in  1820,  erected  on  Staten  Island, 
4S8*]  under  the  superintendence  *of  a  health 
officer,  who  is  to  be  a  physician,  and  certain 
commissioners  of  health.  By  section  seventh, 
it  is  provided  that  "the  health  commissioner 
•hall  demand  and  be  entitled  to  receive,  and  in 
case  of  neglect  or  refusal  to  pay  shall  sue  for 
and  recover,  in  his  name  of  office,  the  following 
sums  from  the  master  of  every  vessel  that  shall 
arrive  in  the  port  of  New  York,  viz.:  1.  From 
the  master  of  every  vessel  from  a  foreign  port, 
for  himself  and  every  cabin  passenger,  one  dol- 
lar and  fifty  cents;  and  for  each  steerage  pas- 
senger, mate,  sailor,  or  marine,  one  dollar.  2. 
From  the  master  of  each  coasting  vessel,  for 
each  person  on  board,  twenty-five  cents ;  but  no 
coasting  vessel  from  the  States  of  New  Jersey, 
Connecticut,  and  Rhode  Island  shall  pay  for 
more  than  one  voyage  in  each  month,  comput- 
ing from  the  first  voyage  in  each  year." 

^*Sec.  8.  The  moneys  so  received  shall  be 
denominated  'hospital  moneys,'  and  shall  be  ap- 

Sropriated  to  the  use  of  the  marine  hospital,  de- 
ucting  a  commission  to  the  health  commis- 
sioner of  two  and  one  half  per  cent,  for  oolleo- 
Uon." 

Turner,  the  health  commissioner,  sued  Smith, 
aa  master  of  the  ship  Henry  Bliss,  a  British  ves- 
sel, coming  from  Liverpool,  in  England,  for 
the  amount  of  money  claimed  as  due  from  the 
defendant  under  the  above  provisions,  because 
he  brought  in  two  hundred  and  ninety-five  steer- 
age passengers,  who  were  British  subjects,  im- 
migrating into  the  United  States,  and  intend- 
ing^ become  inhabitantb  thereof. 

Bj  section  ninth,  the  master  paying  the  hos- 
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pital  money  may  recover  from  each  person  for 
whom  it  was  paid  the  sum  paid  on  his  account, 
in  case  of  a  foreign  vessel ;  and  by  section  tenth, 
the  master  of  a  coasting  vessel  shall  pay  the 
tax  in  twenty-four  hours  after  the  vessel  ar- 
rives in  port,  under  the  penalty  of  one  hundred 
dollars. 

The  eleventh  section  directs  the  health  eom- 
missioners  annually  to  account  to  the  Comp- 
troller of  the  State  for  the  moneys  received  by 
them  by  means  of  the  tax  for  the  use  of  the 
marine  hospital,  and  if  such  moneys  shall  in 
any  one  year  exceed  the  sum  necessaiy  to  de- 
fray the  expenses  or  their  trust,  including  sal- 
aries, etc.  they  shall  pay  over  such  surplus  to 
the  Society  for  the  Reformation  of  Juvenile 
Delinquents  in  the  city  of  New  York,  for  the 
use  of  that  society. 

Bv  the  Act  of  April  25th,  1840,  the  Comp- 
troller of  the  State  was  authorized  to  draw  on 
the  treasurer  annually,  for  twenty  vears,  a  sum 
not  exceeding  fifteen  thousand  dollars  in  each 
year,  for  the  benefit  of  the  State  hospitals  in 
the  city,  and  a  sum  of  eight  thousana  dollars 
is  there  recognized  as  payable  to  the  Society 
for  the  Reformation  of  Juvenile  Delinquents; 
and  the  *city  hospital  is  bound  by  the  [*4S9 
act  to  support  at  least  twenty  indigent  persons 
from  any  part  of  the  State.  Thus  a  State  hos- 
pital is  also  supported  out  of  the  fund,  as  well 
as  an  institution  for  young  culprits,  imposing 
an  annual  charge  on  the  fund  of  twenty-three 
thousand  dollars,  having  no  necessary  connec- 
tion with  commerce;  and,  by  the  Act  of  1841, 
three  medical  dispensaries  are  endowed  out  of 
the  fund  to  an  amount  of  four  thousand  five 
hundred  dollars. 

The  ship  Henry  Bliss  was  engaged  in  foreign 
commerce  when  she  arrived  in  the  port  of  New 
York,  and  when  the  tax  was  demanded  of 
Smith,  the  master,  by  Turner,  the  health  com- 
missioner. The  baggage  of  passengers  was  on 
board,  and  also  their  tools  of  trade,  if  they  had 
any,  and  of  course  the  passengers  were  on 
board,  for  the  master  is  sued,  in  one  count,  for 
landing  them  after  the  demand.  The  tax  of 
two  hundred  and  ninety-five  dollars  was  there- 
fore demanded  before  the  voyage  was  ended, 
or  the  money  earned  for  carrying  passengers 
and  their  goods.  The  vessel  itself  was  undoubt- 
edly regulated  by  our  acts  of  Congress,  and  also 
by  our  treaty  with  Great  Britain  of  1816 — th& 
national  character  of  the  vessel  being  British. 
She  had  full  liberty  to  land,  and  so  the  goods 
on  board  belonging  to  trade  and  coming  is 
for  sale  stood  regulated,  and  could  be  landed 
and  entered  at  the  custom-house.  And  by  the 
same  treaty,  passengers  on  board  coming  to 
the  United  States  in  pursuit  of  commerce  in 
buying  and  selling  were  free  to  land.  The  mat- 
ter and  crew  were  of  the  ship  and  navigation, 
and  stood  equally  regulated  with  the  ship.  The 
property  of  passengers  could  not  be  taxed  or 
seized,  being  expressly  and  affirmatively  pro- 
tected by  the  Act  of  1700.  It  was  an  import, 
and  whilst  it  continued  in  form  of  an  import, 
could  be  landed  and  transferred  by  the  owners 
Inland.  This  is  the  effect  of  the  decision  in 
Brown  v.  The  State  of  Maryland.  As  the  State 
power  had  nothing  left  to  act  upon  but  the 
person  simply,  nor  anv  means  of  collecting  the 
tax  from  |Mtssengers,  it  was  levied  on  the  maa- 
ter,  of  necessity,  in  a  round  sum. 
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As  tbe  ship  wmi  regulated,  and  was  free  to 
land  all  the  property  on  board,  the  question 
arises,  whether  these  immigrant  passengers 
were  not  also  regulated,  and  entitled  by  law  to 
accompany  their  goods  and  to  land,  exempt 
from  State  taxation. 

The  record  states,  that  "the  two  hundred 
and  ninety-five  passengers  imported  in  the  ship 
Henry  Bliss  belonged  to  Great  Britain,  and 
intended  to  become  inhabitants  of  the  United 
States." 

By  the  laws  of  nations,  all  commerce  by  per- 
sonal intercourse  is  free  until  restricted;  nor 
has  our  government  at  any  time  proposed  to  re- 
strain by  taxation  such  immigrants  as  the  rec- 
ord describes. 

440*]  *Our  first  step  towards  establishing 
an  independent  government  was  by  the  Decla- 
ration of  Independence.  By  that  act  It  was  de- 
clared that  the  British  king  had  endeavored  to 
prevent  the  population  of  the  colonies  by  ob- 
structing tbe  laws  for  the  naturalization  of  for- 
eigners, and  refusing  to  pass  others  to  encour- 
a^  their  migration  hither,  and  raising  the  con- 
ditions of  new  appropriations  of  lands.  Dur- 
ing the  Confederation,  the  States  passed  nat- 
uralisation laws  for  themselves,  respectively,  in 
which  there  was  great  want  of  uniformity,  and 
therefore  the  Constitution  provided  that  Con- 
gress should  have  power  "to  establish  a  uni- 
form rule  of  naturalization."  In  execution 
of  this  power.  Congress  passed  an  act  at  its  sec- 
ond session  (March  26th,  1700),  providing  that 
any  alien,  being  a  free  white  person,  who  shall 
have  resided  in  the  United  States  two  years, 
and  in  any  one  State  one  year,  may  become  a 
citizen  by  taking  an  oath  to  support  the  Con- 
stitution in  a  court  of  record,  and  such  step 
shall  naturalize  all  the  children  of  such  person 
under  twenty-one  years  of  age.  In  1705,  anoth- 
er act  was  passed  (Ch.  20) ,  requiring  five  years' 
residence;  and  on  the  26th  of  April,  1802  (ch. 
28),  the  naturalization  laws  were  amended. 
This  act  is  now  in  force,  with  slight  alterations. 
Under  these  laws  have  been  admitted  such 
numbers,  that  they  and  their  descendants  con- 
stitute a  great  part  of  our  population.  Every 
department  of  science,  of  labor,  occupation,  and 
pursuit,  is  filled  up,  more  or  less,  by  naturalized 
citizens  and  their  numerous  offspring.  From 
the  first  day  of  our  separate  existence  to  this 
time  has  the  policy  of  drawing  hither  aliens, 
to  the  end  of  becoming  citisens,  been  a  favorite 
policy  of  the  United  States;  it  has  been  cher- 
ished by  Congress  with  rare  steadiness  and 
vigor.  By  this  policy  our  extensive  and  fertile 
country  has  been,  to  a  considerable  extent,  filled 
up  by  a  respectable  population,  both  physically 
and  mentally,  one  that  is  easily  governed  and 
usually  of  approved  patriotism.  We  have  in- 
vited to  come  to  our  country  from  other  lands 
all  free  white  persons,  of  every  grade  and  of 
every  religious  belief,  and  when  here  to  enjoy 
our  protection,  and  at  the  end  of  five  years  to 
enjoy  all  our  rights,  except  that  of  becoming 
President  of  the  United  States.  Pursuant  to 
this  notorious  and  long  established  policy,  the 
two  hundred  and  ninety-five  passengers  in  the 
Henry  Bliss  arrived  at  the  port  of  New  York. 

Keeping  in  view  the  spirit  of  the  Declaration 

of  Independence  with  respect  to  the  importance 

of  MUgmentiDg  the  population  of  the  United 

States,  tLDd  toe  early  laws  of  naturalization, 
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Congress  at  divers  subsequent  periods,  passed 
laws  to  facilitate  and  encourage  more  ana  more 
the  immigration  of  Europeans  into  Um  United 
States  for  the  purpose  of  settlement  and  resi* 
dence. 

*The  twenty-third  section  of  the  gen-  [*441 
eral  Collection  Act  of  the  2d  of  March,  1790,  re- 
quires that  every  master  of  a  vessel  arriving  io 
the  United  States  shall  have  on  board  a  man- 
ifest, in  writing,  signed  by  such  master,  of  the 
goods,  wares,  and  merchandise  on  board  such 
vessel,  "together  with  the  name  or  namea  of 
the  several  passen^rs  on  board  the  said  ship  or 
vessel,  distinguishing  whether  cabin  or  steerage 
passengers,  or  both,  with  their  baggage,  speci- 
fying Uie  number  and  description  of  packages 
belonging  to  each  respectively.'' 

The  twenty-fifth  section  of  the  same  act 
makes  it  the  duty  of  the  master  to  produce,  oa 
his  arrival  withm  four  leagues  of  the  coast, 
such  manifest  to  such  officer  or  officers  of  the 
customs  as  shall  first  come  on  board  his  said 
ship  or  vessel;  and  by  the  twenty-sixth  sec- 
tion, a  fine  of  five  hunderd  dollars  is  imposed 
on  the  master  for  not  producing  such  manifest. 

By  the  thirtieth  section  of  the  same  act,  the 
master  is  required,  within  twenty-four  hours 
after  his  arrival  from  a  foreign  port,  to  repair 
to  the  office  of  the  collector  and  make  report  of 
the  arrival  of  his  ship;  "and  within  forty-eight 
hours  after  such  arrn'al,  shall  make  a  further 
report  in  writing  to  the  collector  of  the  district, 
which  report  shall  be  in  the  form,  and  shall 
contain  all  the  particulars,  required  to  be  in- 
serted in  a  manifest;"  and  he  is  required  to 
make  oath  or  solemn  affirmation  to  the  truth  of 
such  report.  But  the  material  section  of  that 
act  is  the  forty-sixth.  That  section  declares, 
that  "the  wearing  apparel,  and  other  personal 
baggage,  and  the  tools  or  implements  of  a  me- 
chanical trade  only,  of  persons  who  arrive  in 
the  United  States  shall  be  free  of  duty."  Tbe 
same  section  prescribes  a  form  of  declaration, 
that  the  packages  contain  no  goods  or  merchan- 
dise other  than  the  wearing  apparel,  personal 
baggage,  and  tools  of  trade  belonging  to  the 
person  making  the  declaration,  or  his  family. 
Before  the  property  exempt  from  duty  is  al- 
lowed to  be  landed,  a  permit  to  do  so  must 
be  obtained  from  the  collector  of  the  port,  and 
each  owner  is  bound  to  pav  a  fee  for  such  priv- 
ileges, for  the  support  of  the  revenue  officers. 

It  is  quite  obvious,  from  these  proceedings^ 
that  the  passengers  who  were  thus  in  the  con- 
templation of  Congress  were,  for  the  most  part, 
immigrants,  or  persons  coming  to  settle  in  the 
United  States  with  their  families.  The  Act  of 
the  27th  of  April,  1816,  section  second,  re-en- 
acts, in  substance,  that  part  of  the  for^-sixth 
section  of  the  Act  of  the  2d  of  March,  1799, 
above  quoted.  Exemptions  and  privileges  is 
favor  of  passengers  arriving  in  the  United 
States  are  carried  still  further,  by  the  provi- 
sions of  the  fourth  subdivision  of  the  ninth  sec- 
tion of  the  Duty  Act  of  the  30th  of  August* 
1842.  Among  articles  *  declared  by  that  [*44l 
act  to  be  free  of  duty  are  "wearing  apparel 
in  actual  use,  and  other  personal  effects,  not 
merchandise,  professional  books,  instruments, 
implements  and  tools  of  trade,  occupation,  or  em- 
ployment, of  persons  arriving  in  the  United 
States."  This  provision  is  very  broad.  It  not 
only  exempts  from   duty  tools  of  meehanieal 
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timdes,  but  all  Instruments  and  implements  of 
occupation  and  employment,  and  also  all  pro- 
fessional books,  without  limitation  of  value  of 
numbers. 

A  still  further  enlargement  of  these  prin- 
leges  and  exemptions  is  contained  in  the  Dutv 
Act  of  the  30th  of  Julv,  1846:  for  the  eleventh 
aeotion  of  that  act  (schedule  1),  in  addition  to 
the  passengers'  articles  made  free  by  the  Act  of 
1842,  declares  free  from  duty  "household  ef- 
fects, old  and  in  use,  of  persons  or  families 
from  foreign  countries,  if  used  abroad  by  them, 
and  not  intended  for  any  other  person  or  per- 
sons." 

Now,  is  it  possible  to  reconcile  State  laws, 
laying  direct  and  heavy  taxes  on  every  immi- 
grant passenger  and  every  member  of  his  fam- 
ily, with  this  careful,  studied,  and  ever  increas- 
ing security  of  immigrants  against  every  legal 
burden  or  charge  of  any  kind  7  Could  Congress 
have  done  more  than  it  has  done,  unless  it  had 
adopted  what  would  have  been  justly  regarded 
as  a  strange  act  of  legislation,  the  insertion  of 
passengers  themselves  in  the  list  of  free  arti- 
cles? 

The  first  and  one  of  the  principal  acts  to  be 
performed  on  bringing  ships  and  goods  from 
foreign  countries  into  the  United  States  is  the 
production  of  a  nuinifest;  and  in  such  mani- 
fest, along  with  the  specifications  of  the  cargo, 
the  names  and  description  of  the  passengers, 
with  a  specification  of  their  packages  of  proper- 
ty, are  to  be  inserted.  Then  comes  a  direct 
exemption  of  all  such  property  from  duties. 
All  agree,  that,  if  Conffress  had  included  the 
owners,  and  declared  that  immigrants  might 
come  into  the  country  free  of  tax,  these  State 
laws  would  be  void;  and  can  any  man  say,  in 
the  face  of  the  legislation  of  Congress  from 
1709  to  1846,  that  the  will  of  Congress  is  not 
as  clearly  manifested  as  if  it  had  made  such  a 
direct  declaration  7  It  is  evident  that,  by  these 
repeated  and  well  considered  acts  of  legisla- 
tion, Congress  has  covered,  and  has  intended 
to  cover,  the  whole  field  of  legislation  over  this 
branch  of  commerce.  Certain  conditions  and 
restraints  it  has  imposed;  and  subject  to  these 
only,  and  acting  in  the  spirit  of  all  our  history 
and  all  our  policy,  it  has  opened  the  door  wide- 
ly and  invited  the  subjects  of  other  countries 
to  leave  the  crowded  population  of  Europe  and 
come  to  the  United  States,  and  seek  here  new 
homes  for  themselves  and  their  families.  We 
cannot  take  into  consideration  what  may  or 
may  not  be  the  policy  adopted  or  cherished  by 
448*]  particular  States;  some  States  may  *be 
more  desirous  than  others  that  immigrants  from 
Europe  should  come  and  settle  themselves 
within  their  limits;  and  in  this  respect  no  one 
State  can  rightfully  claim  the  power  of  thwart- 
ing bv  its  own  authority  the  established  policy 
of  all  the  States  united. 

The  foregoing  conclusions  are  fortified  by 
the  provisions  of  the  Act  of  March  2d,  1810.  It 
provides  that  not  more  than  two  passengers 
shall  be  brought  or  carried  to  each  five  tons' 
measure  of  the  vessel,  under  a  severe  penalty; 
and  if  the  number  exceeds  the  custom-house 
measure  by  twenty  persons,  the  vessel  itself 
shall  be  forfeited,  according  to  the  ninety-first 
section  of  the  Act  of  1700.  The  kind  and  quan- 
tity of  provisions  are  prescribed,  as  well  as  the 
quantity  of  water^  and  if  the  passengers  are  put 
J2Ii.ed. 


on  short  allowance,  a  right  is  given  to  them  to 
recover  at  the  rate  of  three  dollars  a  day  to  each 
passenger,  and  they  are  allowed  to  recover  the 
same  in  the  manner  seamen's  wages  are  recov- 
ered, that  is,  in  a  summary  manner,  in  a  Dis- 
trict Court  of  the  United  States.  The  master 
is  also  required,  when  the  vessel  arrives  in  the 
United  States,  at  the  same  time  that  he  delivers 
a  manifest  of  his  cargo,  and  if  there  be  none,  then 
when  he  makes  entry  of  the  vessel,  to  deliver 
and  report  to  the  collector,  by  manifest,  all  the 
passengers  taken  on  board  the  ship  at  any  for- 
eign port  or  place,  designating  age,  sex,  and 
occupation,  the  country  to  which  they  several- 
ly belong,  and  that  of  which  it  is  their  inten* 
tion  to  become  inhabitants;  which  manifest 
shall  be  sworn  to  as  manifests  of  cargo  are,  and 
subject  to  the  same  penalties.  These  regula- 
tions apply  to  foreign  vessels  as  well  as  to  our 
own,  which  bring  passengers  to  the  United 
States. 

1.  By  the  legislation  of  Congress,  the  pas- 
senger is  allowed  to  sue  in  a  court  of  the  Unit- 
ed States,  and  there  to  appear  in  person,  as  a 
seaman  ma^,  and  have  redress  for  injuries  in- 
fiicted  on  him  by  the  master  during  the  voyage. 

2.  The  passenger  is  allowed  to  appear  at  the 
custom-house  with  his  goods,  consisting  often 
of  all  his  personal  property,  and  there,  if  re- 
quired, take  the  oath  prescribed  by  the  acts  of 
Congress  and  get  his  property  relieved  from 
taxation.  The  clothes  on  his  person,  and  the 
money  in  his  purse,  from  which  the  tax  is 
sought,  may  freely  land  as  protected  imports; 
and  yet  the  State  laws  under  consideration  for- 
bid the  owner  to  land;  they  hold  him  out  of 
the  courts,  and  separate  him  from  his  property, 
until,  by  coercion,  he  pays  to  the  master  for  the 
use  of  the  State  any  amount  of  tax  the  State 
may  at  its  discretion  set  upon  him  and  upon 
his  family;  and  this  on  the  assumption  that 
Congress  has  not  regulated  in  respect  to  his  free 
admission. 

*And  how  does  the  assumption  stand,  [*444 
that  a  ])oll  tax  may  be  levied  on  all  passengers, 
notwithstanding  our  commercial  treaties?  By 
the  fourteenth  article  of  the  Treaty  of  1704 
(known  as  Jay's  treaty),  and  which  article  was 
renewed  by  our  treaty  with  Great  Britain  of 
1815,  it  was  stipulated  that  reciprocal  liberty  of 
commerce  should  exist  between  the  United 
States  and  all  the  British  territories  in  Eu- 
rope: '*That  the  inhabitants  of  Great  Britain 
shall  have  liberty  freely  and  securely  to  come 
with  their  ships  and  cargoes  to  our  ports,  to 
enter  the  same,  and  to  remain  and  reside  in 
any  part  of  our  territories;  also,  to  hire  and 
occupy  houses  and  warehouses  for  the  pur- 
poses of  their  commerce."  And  that  no  higher 
or  other  duties  should  be  imposed  on  British 
vessels  than  were  b^  our  laws  imposed  on 
American  vessels  coming  into  our  ports  from 
Great  Britain,  and  that  our  people  snould  have 
reciprocal  rights  in  the  British  ports  and  terri- 
tories. 

The  taxes  under  consideration  are  imposed  on 
all  persons  engaged  in  commerce  who  are  aliens, 
no  matter  where  they  are  from.  We  have  com- 
mercial treaties  of  the  same  import  with  the 
one  above  recited  with  almost  every  nation 
whose  inhabitants  prosecute  commerce  to  the 
United  States;  all  these  are  free  to  come  and 
enter  our  countryi  so  far  as  a  treaty  can  secure 
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the  right.  Many  thounnds  of  men  are  an- 
nually engaged  in  this  commerce.  It  is  prose- 
euted,  for  a  great  portion  of  the  territory  of 
the  United  States,  at  and  through  the  two  great 
porta  where  these  taxes  have  been  imposed ;  and 
It  ia  a  matter  of  history,  that  the  greater  por- 
tion of  our  foreign  commerce  enters  these  ports. 
There  aliens  must  come  as  passengers  to  pros- 
ecute commerce  and  to  trade,  and  the  question 
is,  Can  the  States  tax  them  out,  or  tax  them  at 
all,  in  the  face  of  our  treaties  expressly  prond- 
ins  for  their  free  and  secure  admission? 

It  is  thus  seen  to  what  dangerous  extents 
these  State  laws  have  been  pushed;  and  that 
they  may  be  extended,  if  upheld  by  this  court, 
to  every  ferry  boat  that  crosses  a  narrow  water 
within  the  flow  of  tide  which  divides  States, 
and  to  all  boats  crossing  rivers  that  are  State 
boundaries,  is  evident. 

These  laws  now  impose  taxes  <m  vessels 
through  their  masters,  in  respect  to  the  masters 
and  crews,  and  all  passengers  on  board,  when 
Uie  vessel  commences  and  ends  its  voyage  with- 
in sight  and  hearing  of  the  port  where  the 
tax  is  demandable,  making  no  distinction  be- 
tween citizens  and  aliens.  Th^  tax,  through 
the  masters,  all  American  vessels  coming  from 
other  States  (including  steamboats)  protected 
bv  coasting  licenses,  under  United  States  au- 
thority, and  also  exempt  by  the  Constitution 
from  paying  duties  in  another  State.  They  tax, 
through  the  masters,  foreign  vessels  protected 
445*j  by  the  Constitution  *from  tonnage  du- 
ties, save  by  the  authority  of  Congress,  and  who 
are  also  protected  by  treaty  stipulations.  They 
tax  passengers  who  are  owners  and  agents  of 
the  vessel,  and  accompany  the  ship.  They  tax 
owners,  agents,  and  servants  who  accompany 
goods  brought  in  for  sale,  and  who  are  by  our 
treaties  at  full  liberty  freely  to  come  and  reside 
if  any  part  of  our  territories  in  pursuit  of  for- 
ei0Di  commerce. 

The  tax  is  demandable  from  the  master  on 
entering  the  port,  and  the  law  provides  that, 
when  he  pays  Uie  money  to  the  State  collector, 
Uie  master  may,  by  way  of  remedy  over,  re- 
cover by  suit  from  each  passenger  the  sum  paid 
on  his  account.  And  it  is  insisted  that  the 
master  had  still  a  better  remedy  in  the  carrier's 
lien  on  goods  of  passengers,  which  he  might 
detain,  and  by  this  means  coerce  payment  at 
once  before  the  vessel  landed. 

Plainly,  this  latter  was  the  principal  mode  of 
distress  contemplated  by  the  State  authorities, 
as  wives  and  children  could  not  be  sued,  nor 
have  they  anv  property,  and  therefore  property 
of  heads  of  families  could  only  be  reached  on 
their  account. 

Now,  what  do  these  laws  require  the  master 
to  do?  As  the  a^ent  of  New  York,  and  as  her 
tax  collector,  he  is  required  to  levy  the  tax  on 
goods  of  passenger,  and  make  it  out  of  proper- 
ty which  IS  beyond  the  reach  of  the  State  laws; 
and  yet  the  thing  is  to  be  done  by  force  of  these 
same  State  laws.  Suppose  it  to  be  true,  that 
this  forcing  the  master  to  levy  a  distress  on 
protected  goods  is  yet  no  tax  on  him  or  his 
vessel,  and  therefore,  in  that  respect,  the  law 
laying  the  tax  does  not  violate  the  Constitu- 
tion; all  this  would  only  throw  the  tax  from 
one  protected  subject  to  another — it  would  shift 
the  burden  from  the  master  and  vessel  on  to 
the  good$  of  the  pissenger,  which  are  as  much 
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protected  by  the  Constitution  and  aets  of  Oimk 
gress  as  the  master  and  vesseL 

And  how  would  this  assumption,  that  a  Stata 
law  may  escape  constitutional  invasion,  by  giv- 
ing a  remedy  over,  operate  in  practice? 

Before  the  Constitution  existed,  the  States 
taxed  the  commerce  and  intercourse  of  eech 
other.  This  was  the  leading  cause  of  abandon- 
ing the  Confederation  and  lormicg  the  Consti 
tution — ^more  than  all  other  causes  it  led  to  the 
result;  and  the  provision  prohibiting  the  States 
from  laying  any  duty  on  imports  or  exports, 
and  the  one  which  declares  that  vessels  boiud 
to  or  from  one  State  shall  not  be  obliged  to 
enter,  clear,  or  pay '  duties  in  another,  were 
especially  intended  to  prevent  the  evil.  Around 
our  extensive  seaboard,  on  our  great  lakea,  and 
through  our  great  rivers,  this  protection  is  re- 
lied on  against  State  assumption  and  State  in- 
terference. Throughout  the  *  Union,  [*446 
our  vessels  of  every  description  go  free  and  un- 
restrained, regardless  of  State  authority.  They 
enter  at  pleasure,  depart  at  pleasure,  and  pay  no 
duties.  Steamboats  pass  for  thousands  of  miles 
on  rivers  that  are  State  boundaries,  not  know- 
ing nor  regarding  in  whose  jurisdiction  they 
are,  claiming  protection  under  these  provisions 
of  the  Constitution.  If  they  did  not  exist,  such 
vessels  misht  be  harassed  by  insupportable  ex- 
actions, if  it  be  the  true  meaning  of  the  Con- 
stitution, that  a  State  can  evade  them  by  de- 
claring that  the  master  may  be  taxed  in  regard 
to  passengers,  on  the  mere  assertion  that  he 
shall  have  a  remedy  over  against  the  passen- 
gers, citijBcns  and  aliens,  and  that  the  State  may 
assess  the  amount  of  tsx  at  discretion,  then  the 
old  evil  will  be  revived,  that  the  States  may 
tax  at  every  town  and  village  where  a  vessel  of 
any  kind  lands.  They  may  tax  on  the  assump- 
tion of  self-defense,  or  on  any  other  assump- 
tion, and  raise  a  revenue  from  others,  and  there- 
by exempt  their  own  inhabitants  from  taxation. 

If  the  first  part  of  the  State  law  is  void,  be- 
cause it  lays  a  duty  on  the  vessel,  under  the 
disguise  of  taxing  its  representative,  the  master, 
how  can  the  after  part,  giving  the  master  a 
remedy  over  against  passengers,  be  more  valid 
than  its  void  antecedent?  All  property  on 
board  belonging  to  passengers  is  absolutely  pro- 
tected from  State  taxation.  And  how  can  a 
State  be  heard  to  say,  that  truly  she  cannot 
make  distress  on  property  for  want  of  power, 
but  still  that  she  can  create  the  power  in  the 
master  to  do  that  which  her  own  officers  can- 
not do? ' 

In  the  next  place,  the  Constitution,  by  article 
first,  section  eighth,  provides,  that  "the  Con- 
gress shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debts 
and  provide  for  the  common  defense  and  gen- 
eral welfare  of  the  United  States." 

Such  taxes  may  be  laid  on  foreign  commerce 
as  regulations  of  revenue;  these  regulations  are 
the  ordinary  ones  to  which  the  Constitution  re- 
fers. Congress  has  no  power  to  lay  any  but 
uniform  taxes  when  regulating  foreign  com- 
merce to  the  end  of  revenue — ^xes  equal  and 
alike  at  all  the  ports  of  entry,  giving  no  one  a 
preference  over  another.  Nor  has  Congresi 
power  to  lajT  taxes  to  pay  the  debts  of  a  State, 
nor  to  provide  by  taxation  for  its  general  wel- 
fare. Congress  may  tax  for  the  treasury  of  the 
Union,  and  here  its  power  ends. 
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ne  question,  whether  the  power  to  i^gulate  powers,  and  bT  this  means  the  State  treasury 

eommerce  and  navigation  is  exclusive  in  the  could  be  filled,  the  time  is  not  distant  when 

ffovemment  of  the  United  States,  or  whether  a  States  holding  the  great  inlets  of  oonuneros 

State  may  x^^late  within  its  own  waters  and  might  raise  all  necessary  revenues  from  foreign 

ports  in  particular  cases,  does  not  arise  in  this  intercourse,  and  from  intercourse  among  tha 

«ause.    The  question  here  is,  whether  a  State  States,  and  thereby  exempt  their  own  inhabi- 

447*]  can  regulate  foreign  oonmierce  *by  "a  tants  from  taxation  altogether.    The  money  once 

revenue  measure,"  for  the  purposes  of  its  own  being  in  the  treasury,  the  State  L^slature 

treasury.    If  the  State  taxes,  with  the  consent  might  apply  it  to  any  and  every  purpose,  at 

of  Congress,  the  vessel  directly,  by  a  tonnage  discretion,  as  New  York  has  done;  and  if  more 

duty,  or  indirectly,  by  taxing  the  master  and  was  needed,  the  capitation  tax  might  be  in- 

crew,  or  taxes  the  cargo  by  an  impost,  or  as-  creased  at  discretion,  the  power  to  tax  having 

•umes  to  tax  passengers,  or  to  reffulata  in  any  no  other  limitation. 

other  mode,  she  assumes  to  exercise  the  juris-        The  passengers  in  this  instance  were  not  sub* 

diction  of  Congress,  and  to  regulate  navigation  jects  of  any  police  power  or  sanatory  regula- 

engaged   in  foreign  commerce;   she  does  that  tion,  but  healthy  persons  of  good  moral  char- 

which  Congress  has  the  power  to  do,  and  is  re-  acter,  as  we  are  bound  to  presume,  nothing  ap- 

strained  by  the  Constitution  within  the  same  pearii^  to  the  contrary;  nor  had  the  State  of 

limits  to  which  Congress  is  restricted.    And  as  New  York  manifested  by  her  legislation  any  ob- 

Congress  cannot  raise  money  for  the  benefit  of  jection  to  such  persons  entering  the  State, 
a  State  treasury,  so  neither  can  a  State  exer-        Affain,  it  was  urged  that  the  States  had  the 

iae  the  same  power  for  the  same  purpose.  absolute  power  to  exclude  all  aliens  before  the 

Again,  give  the  argument  all  the  benefit  that  Constitution  was  formed,  and  that  this  power 
it  cUiims;  concede  the  full  municipal  power  in  remained  unsurrendered  and  unimpaired;  that 
the  State  to  tax  all  persons  within  her  terri-  it  might  be  exercised  in  any  form  that  the 
toxy,  as  a  general  rule,  whether  they  have  been  States  saw  proper  to  adopt;  and  having  the 
there  a  year  or  an  hour;  and  still  she  could  not  power  to  admit  or  reject  at  pleasure,  the  States 
impose  a  capitation  tax  on  this  passenger  by  might,  as  a  condition  to  admission,  demand 
the  hand  of  her  own  tax  collector.  The  tax  was  from  all  aliens  a  sum  of  money,  and  if  they  re- 
demanded  whilst  they  were  on  board.  All  the  fused  to  pay,  the  States  might  keep  them  out, 
property  they  brought  with  them,  the  clothes  nor  could  Congress  or  a  treaty  interfere.  If 
and  moneys  on  their  persons,  were  imports;  such  power  existed  in  the  State  of  New  York, 
that  is,  "property  imported  or  brought  into  this  it  has  not  been  exerted  in  this  instance.  That 
country  from  another  country."  No  duty  could  it  was  intended  to  impose  a  condition  hostile 
be  laid  on  it  by  the  State ;  as,  until  it  was  sep-  to  the  admission  of  the  passengers,  in  respect 
arated  from  the  ship,  it  belonged  to  foreign  to  whom  the  master  was  sued,  is  without  the 
commerce  and  was  an  import.  Had  tiie  tax  slightest  foundation.  They  were  not  hindered 
been  imposed  directly  on  the  passengers,  as  a  or  interfered  with  in  any  degree  by  the  State 
poll  tax  is  on  land,  and  had  the  hea<£  of  fami-  law.  It  is  a  general  revenue  measure,  and  de- 
ties  been  bound  to  pay  for  their  wives,  children,  dares  that  the  general  health  commissioner 
and  servants,  and  had  the  collector,  with  the  demand,  and  be  entitled  to  receive,  and  in 
tax  list  in  his  hand  (which  was  an  execution  case  of  neglect  or  refuMil  shall  sue  for  and  re- 
in fact),  gone  on  board,  he  would  have  found  no  cover,  from  the  master  of  every  vessel  from  a 
property  that  was  not  protected,  which  he  could  foreign  port  that  shall  arrive  in  the  port  of 
touch  by  way  of  distress  to  make  the  money.  New  York,  for  himself  and  each  cabin  passen- 
The  passengers  could  defy  him,  could  turn  ger,  one  dollar  and  fifty  cents;  and  for  each 
about,  go  to  another  port  in  the  next  State,  steerage  passenger,  mate,  sailor,  or  marine,  one 
land,  and  tto  their  way.  Here,  then,  a  demand  dollar;  and  from  the  master  of  each  coasting 
was  made  for  a  most  stringent  tax,  which  could  vessel,  for  each  person  on  board,  twenty-five 
not  be  enforced  at  the  time  and  place  of  demand  cents.  No  restraint  is  imposed  on  passengers, 
from  anybody,  without  violating  the  Constitu-  either  of  foreign  vessels  or  of  coasting  vessels, 
tion,  various  acts  of  Congress,  and  a  most  im-  In  the  one  case,  as  in  the  other,  the  mer- 
portant  commercial  treaty.  chants,  traders,  and  visitors  in  the  cabin,  and 

It  has  also  been  urg^  on  the  court,  with  the  immigrants  in  the  steerage,  were  equally 

great  earnestness,  that,  as  this  tax  is  levied  for  free,  to  *come  into  the  harbor,  and  equal-  [*449 

the  sup^rt  of  alien  paupers  and  purposes  of  ly  welcome  to  enter  the  State.     She  does  not 

city  police,  and  as  the  police  power  has  not  address  herself  to  them  at  all,  but  demands  a 

been  taken  from  the  States,  that  the  "object"  revenue  duty  from  the  master,  making  the  pres- 

for  which  it  was  imposed  brings  it  within  the  enoe  of  passengers  the  pretext.     We  have  to 

State  power.    City  police  is  part  of  the  SUte  ^^^  ^i^^  ^^e  ^^^  <^  we  find  it,  and  not  with 

police,  and  on  this  assumption  a  poll  tax  on  *°  .""f^*?**^ ,  ^**®  ^^*^  **  ™^fi^*^^  involve,  but 

foreigners  might  be  imposed  to  maintain  ahnost  undoubtedly  does  not 

the    entire    municipal    power    throughout    the  ^  ^^^  ***?  "^^^  just  stated,  I  had  not  intended 

SUte,  embracing  the  administration  of  justice  i?„u?T',l\H   LH^^^^      iS!^'"^'''*.  ^*i  ^^^^ 

;«  «^V«5«-i  «-«S  -  «,nii  .-  „„«,«.^«a  J^  ^^.  right  Claimed,  but  it  has  become  so  involved  in 


_^  w  —  .^ ...     mav 

indeed,  be  endless.  Were  this  court  once  to  non-intercouVse  law'  excluding  all  aliens,*  Mid 
hold  that  aliens  belonging  to  foreign  commerce,  having  power  to  do  this,  she  may  do  any  act 
and  passengers  coming  from  other  States,  could  tending  to  that  end,  but  short  of  positive  pro- 
have  a  poll  tax  levied  on  them  on  entering  any  hibition.  If  the  premises  be  true,  the  condu- 
port  of  a  State,  on  the  assumption  that  the  tax  sion  cannot  be  questioned, 
should  be  applied  to  maintain  State  polioe  The  Constitution  was  a  oompromiea  het^r««a. 
IS  Ii.  6d«  ^^X 


449 


StJPiUBME  OOUBT  OF  THE  UNITED  STATES. 


1840 


all  the  States  of  conflicting  rights  among  them. 
They  conferred  on  one  government  all  national 
power,  which  it  would  be  impossible  to  make 
uniform  in  a  proess  of  legislation  by  several 
distinct  and  independent  State  governments; 
and  in  order  that  the  equality  should  be  pre- 
served as  far  as  practicable  and  consistent  with 
justice,  two  branches  of  the  national  Legisla- 
ture were  created.  In  one,  the  States  are  repre- 
sented equally,  and  in  the  other,  according  to 
their  respective  populations.  As  part  of  the 
treaty-making  power,  the  States  are  equal.  The 
action  of  the  general  government  by  legislation 
or  by  treaty  is  the  action  of  the  States  and  of 
their  inhabitants;  these  the  Senate,  the  House 
of  Representatives,  and  the  President  repre- 
sent. This  is  the  federal  power.  In  the  exer- 
cise of  its  authority  over  foreign  commerce  it  is 
supreme.  It  may  admit  or  it  ma^  refuse  for- 
eign intercourse,  partially  or  entirely. 

The  Constitution  is  a  practical  instrument, 
made  by  practical  men,  and  suited  to  the  terri- 
tory and  circumstances  on  which  it  was  in- 
tended to  operate.  To  comprehend  its  whole 
scope,  the  mind  must  take  in  the  entire  country 
and  its  local  governments.  They  were  at  the 
time  of  its  adoption  thirteen  States.  There  ex- 
isted a  large  territory  beyond  them  already 
ceded  by  Virginia,  and  other  territory  was  soon 
expected  to  be  ceded  by  North  Carolina  and 
Georgia.  New  States  were  in  contemplation 
far  off  from  ports  on  the  ocean,  through  which 
ports  aliens  must  come  to  our  vacant  territories 
and  new  States,  and  through  these  ports  for- 
eign com'merce  must  of  necessity  be  carried  on 
by  our  inland  population.  We  had  several 
thousand  miles  of  sea  coast;  we  adjoined  the 
British  possessions  on  the  east  and  north  for 
several  thousand  miles,  and  were  divided  from 
them  by  lines  on  land  to  a  great  extent ;  and  on 
the  west  and  south  we  were  bounded  for  three 
450*]  thousand  miles  and  more  *by  the  pos- 
sessions of  Spain.  With  neither  of  these  gov- 
ernments was  our  intercourse  by  any  means 
harmonious  at  that  time. 

Provision  had  to  be  made  for  foreign  com- 
merce coming  from  Europe  and  other  quarters, 
bv  navigation  in  the  pursuit  of  profitable  mer- 
chandise and  trade,  and  also  to  regulate  per- 
sonal intercourse  among  aliens  coming  to  our 
shores  by  navigation  in  pursuit  of  trade  and 
merchandise,  as  well  as  for  the  comfort  and 
protection  of  visitors  and  travelers  coming  in 
by  the  ocean. 

Then,  again,  on  our  inland  borders,  along 
our  extensive  lines  of  separation  from  foreign 
nations,  trade  was  to  be  regulated;  but  more 
especially  was  personal  intercourse  to  be  gov- 
erned by  standing  and  general  rules,  binding 
the  people  of  each  nation  on  either  side  of  the 
line.  This  could  only  be  done  by  treaty  of  na- 
tion with  nation.  If  the  individual  States  had 
retained  national  power,  and  each  might  have 
treated  for  itself,  anyone  might  have  broken 
its  treaty  and  given  cause  of  war,  and  involved 
other  States  in  the  war;  therefore  all  power  to 
treat,  or  have  foreign  intercourse,  was  surren- 
dered by  the  States ;  and  so  were  the  powers  to 
make  war  and  to  naturalize  aliens  g^ven  up. 
These  were  vested  in  the  general  government 
for  the  benefit  of  the  whole.  This  became  "the 
nation"  known  to  foreign  governments,  and 
TIM 


was  solely  responsible  to  them  tor  the  acts  of 
all  the  States  and  their  inhabitants. 

The  general  government  has  the  sole  power 
by  treaty  to  regulate  that  foreign  commerce 
which  consists  in  navigation,  and  in  buying 
and  selling.  To  carry  on  this  commerce,  men 
must  enter  the  United  States  (whose  territory 
is  an  unit  to  this  end)  by  the  authority  of  the 
nation;  and  what  may  be  done  in  this  respect 
will  abundantly  appear  by  what  has  been  done 
from  our  first  administration  under  the  Consti- 
tution to  the  present  time,  without  opposition 
from  State  authority,  and  without  being  ques- 
tioned, except  by  a  barren  and  inconsistent  the^ 
ory,  that  admits  exclusive  power  in  the  general 
government  to  let  in  ships  and  goods,  but  de- 
nies its  authority  to  let  m  the  men  who  navi- 
gate the  vessels,  and  those  who  come  to  sell  the 
goods  and  purchase  our  productions  in  return. 

Our  first  commercial  treaty  with  Great  Brit- 
ain was  that  of  1794,  made  under  the  sanction 
of  President  Washington's  administration.  By 
the  fourteenth  article,  already  referred  to,  the 
inhabitants  of  the  king  of  Great  Britain,  com- 
ing from  his  majesty's  territories  in  Europe,  had 
granted  to  them  liberty,  freely  and  securely, 
and  without  hindrance  or  molestation,  to  come 
with  their  ships  and  cargoes  to  the  lands,  coun- 
tries, cities,  ports,  places,  and  rivers  within  our 
territories,  to  enter  the  same,  to  resort  there,  to 
remain  and  reside  there,  without  limitation  of 
*time;  and  reciprocal  liberty  was  [*451 
granted  to  the  people  and  inhabitants  of  the 
United  States  in  his  majesty's  European  terri- 
tories but  subject  always,  as  to  what  respects 
this  article,  to  the  laws  and  statutes  of  the  two 
countries  respectively.  This  stipulation  was 
substantially  renewed  by  the  Treaty  of  1815, 
article  first.  In  the  British  dominions  our  in- 
habitants were  to  abide  by  the  general  laws  of 
Great  Britain,  and  in  our  territories  the  sub- 
jects and  inhabitants  of  that  country  were  to 
abide  by  the  laws  of  the  United  States,  and  also 
by  the  Jaws  of  any  Slate  where  they  might  be. 
But  the  treaty  does  not  refer  to  laws  of  exclu- 
sion. The  State  laws  could  not  drive  out  those 
admitted  by  treaty  without  violating  it,  and 
furnishing  cause  of  war;  nor  could  State  laws 
interpose  any  hindrance  or  molestation  to  the 
free  liberty  of  coming.  We  have  similar  treat- 
ies with  many  other  nations  of  the  earth,  ex- 
tending over  much  of  its  surface,  and  covering 
populations  more  than  equal  to  one  half  of  its 
inhabitants.  Millions  of  people  may  thus  freely 
come  and  reside  in  our  territories  without  lim- 
itation of  time,  and  after  a  residence  of  five 
years,  by  taking  the  proper  steps,  may  be  ad- 
mitted to  citizenship  under  our  naturalization 
laws.  Thousands  of  such  persons  have  been 
admitted,  and  we  are  constantly  admitting  them 
now;  and  when  they  become  citizens  they  may 
go  into  every  State  without  restraint,  being  en- 
titled ''to  all  the  privileges  and  immunities  of 
citizens  of  the  several  States." 

And  as  respects  intercourse  across  our  line  of 
separation  from  the  British  possessions  in 
America,  it  is  agreed,  by  the  third  article  of 
the  Treaty  of  1794,  "that  it  shall  at  all  timea 
be  free  to  his  majesty's  subjects  and  to  the  cit- 
izens of  the  United  States,  and  also  to  the  In- 
dians dwelling  on  either  side  of  said  boundary 
line,  freely  to  pass  and  repass,  by  land  or  in- 
land navigation,  into  the  respective  territories 

Howard  !• 
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and  oountrifs  of  the  two  parties  on  the  oontf- 
nent  of  America  (the  country  within  the  limits 
of  the  Hudson's  Bay  Company  only  excepted), 
and  to  navigate  all  the  lakes,  rivers,  and  waters 
thereof;  and  freely  to  carry  on  trade  and  com- 
merce with  each  other."  Tolls  and  rates  of 
ferriage  are  to  be  the  same,  on  either  side  of 
the  line,  that  natives  pay  on  that  side. 

Although  this  treaty  was  abrogated  by  the 
war  of  1812,  still  I  understand  that  it  was  in- 
tended to  be  renewed,  so  far  as  it  regulated  in- 
tercourse at  our  inland  borders,  by  the  second 
article  of  the  Treaty  of  1815. 

Thus  have  stood  fact  and  practice  for  half  a 
century,  in  the  face  of  the  theory,  that  individ- 
ual States  have  the  discretionary  power  to  ex- 
clude aliens,  because  the  power  was  reserved 
to  the  States,  is  exclusively  in  them,  and  re- 
mains unimpaired  by  the  Constitution. 
452*]  *It  is  also  insisted  that  the  States  may 
tax  all  persons  and  property  within  their  re- 
spective jurisdiction,  except  in  cases  where 
they  are  affirmatively  prohibited.  This  is  a 
truism  not  open  to  denial.  Certainly  the  States 
may  tax  their  own  inhabitants  at  discretion, 
unless  they  have  surrendered  the  power.  But 
constitutional  exceptions  to  the  State  power 
are  so  broad  as  to  render  the  claim  valueless 
in  the  present  instance.  The  States  cannot  lay 
export  duties,  nor  duties  on  imports,  nor  ton- 
nage duties  on  vessels.  If  they  tax  the  master 
and  crew,  they  indirectly  lay  a  duty  on  the  ves- 
sel. If  the  passengers  on  board  are  taxed,  the 
protected  goods — ^the  imports — are  reached. 

In  short,  when  the  tax  in  question  was  de- 
mandable  by  the  State  law,  and  demanded,  the 
«hip  rode  in  the  harbor  of  New  York,  with  all 
personn  and  property  on  board,  as  an  unit  be- 
longing to  foreign  commerce.  She  stood  as 
s-^agle  as  when  on  the  open  ocean,  and  was  as 
i  *  empt  from  the  State  taxing  power. 

For  the  reasons  here  given,  I  think  the  iudg- 
m«*nt  of  the  State  court  should  be  reversed,  be- 
cause that  part  of  the  State  law  on  which  it  is 
founded  was  void. 

Grier,  J.  I  concur  with  this  opinion  of  my 
brother  Catron. 

Note. — I  here  take  occasion  to  say,  that  the 
State  police  power  was  more  relied  on  and  de- 
bated in  the  cause  of  Norris  v.  The  City  of 
Boston  than  in  this  cause.  In  that  case  I  had 
prepared  an  opinion,  and  was  ready  to  deliver 
it  when  I  delivered  this  opinion  in  open  court. 
But  being  dissatisfied  with  its  composition,  and 
agreeing  entirely  with  my  brother  Grier  on 
all  the  principles  involved  in  both  causes,  and 
eapecially  on  the  State  power  of  exclusion 
in  particular  instances,  I  asked  him  to  write 
out  our  joint  views  in  the  cause  coming  up  from 
Massachusetts.  This  he  has  done  to  my  entire 
satisfaction,  and  therefore  I  have  said  nothing 
here  on  the  reserved  powers  of  the  States  to 
protect  themselves,  but  refer  to  that  opinion 
as  containing  my  views  on  the  subject,  and 
with  which  I  fully  concur  throughout. 

Ilr.  Justice  McKinley: 

Norris  v.  City  of  Boston,  and 
Smith  V.  Turner. 

I  have  examined  the  opinions  of  Mr.  Justice 
McLean  and  Mr«  Justice  Catron,  and  concur  in 
11  Ii.  6d« 


the  whole  reasoning  upon  the  main  question, 
but  wish  to  add,  succinctly,  my  own  views 
upon  a  single  provision  of  the  Constitution. 

The  first  clause  of  the  ninth  section  and  first 
article  of  the  'Constitution  provides,  r*45S 
that  '^he  migration  or  importation  of  such 
persons  as  any  of  the  States  now  existing  shall 
think  proper  to  admit  shall  not  be  prohibited 
by  the  Congress  prior  to  the  year  1808;  but  a 
tax  or  duty  may  be  imposed  on  such  importa- 
tion, not  exceeding  ten  dollars  for  each  person." 

On  the  last  argument  of  this  cause,  no  refer- 
ence was  made  ^  this  clause  of  the  Constitu- 
tion; nor  have  I  ever  heard  a  full  and  satisfac- 
tory argument  on  the  subject.  Yet  on  a  full 
examination  of  this  clause,  connected  with 
other  provisions  of  the  Constitution,  it  has  had 
a  controlling  influence  on  my  mind  in  the  de- 
termination of  the  case  before  us.  Some  of 
my  brethren  have  insisted  that  the  clause  here 
quoted  applies  exclusively  to  the  importation 
of  slaves.  If  the  phrase,  "the  migration  or 
importation  of  sueh  persons,"  was  intended  by 
the  Convention  to  mean  slaves  only,  why,  in 
the  assertion  of  the  taxing  power,  did  they,  in 
the  same  clause,  separate  migration  from  im- 
portation, and  use  the  following  language: 
''But  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each 
person?"  All  will  admit,  that,  if  the  word 
''migration"  were  excluded  from  the  clause, 
it  would  apply  to  slaves  only.  An  unsuccess- 
ful attempt  was  made  in  the  Convention  to 
amend  this  clause  by  striking  out  the  word 
"migration,"  and  thereby  to  make  it  apply  to 
slaves  exclusively.  In  the  face  of  this  fact, 
the  debates  in  the  Convention,  certain  numbers 
of  the  Federalist,  together  with  Mr.  Madison's 
report  to  the  Legislature  of  Virginia  in  1791^- 
eleven  years  after  the  adoption  of  the  Constitu- 
tion— are  relied  on  to  prove  that  the  words 
"migration"  and  "importation"  are  synonyms, 
within  the  true  intent  and  meaning  of  this 
clause.  The  acknowledged  accuracy  of  lan- 
guage and  clearness  of  diction  in  the  Constitu- 
tion would  seem  to  forbid  the  imputation  of 
so  gross  an  error  to  the  distinguished  authors 
of  that  instrument. 

I  have  been  unable  to  find  anything  in  the 
debates  of  the  Convention,  in  the  Federalist 
or  the  report  of  Mr.  Madison,  inconsistent  with 
the  construction  here  given.  Were  they,  how- 
ever, directly  opposed  to  it,  thej  could  not,  by 
any  known  rule  of  construction,  control  or 
modify  the  plain  and  unambiguous  language  ol 
the  clause  in  question.  The  conclusion,  to  my 
nolnd,  is  therefore  irresistible,  that  there  are 
two  separate  and  distinct  classes  of  persons  in- 
tended to  be  provided  for  by  this  clause. 

Although  they  are  both  subjects  of  commerce, 
the  latter  class  only  is  the  subject  of  trade  and 
importation.  The  slaves  are  not  immigrants, 
and  had  no  exercise  of  volition  in  their  trans- 
portation from  Africa  to  the  United  States. 

The  owner  was  bound  to  enter  them  at  the 
custom-house  as  *any  other  article  of  f*454 
commerce  or  importation,  and  to  pay  the  duty 
imposed  by  law,  whilst  the  persons  of  the  first 
class,  although  subjects  of  commerce,  had  the 
free  exercise  of  volition,  and  could  remove  at 
pleasure  from  one  place  to  another;  and  when 
they  determined  to  migrate  or  remove  from 
any  European  government  to  the  United  States^ 
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they  Toluntarily  dissolTed  the  bond  of  alle- 
giance to  their  sovereign,  with  the  intention  to 
contract  a  temporary  or  permanent  allegiance 
to  the  government  of  the  United  States,  and  if 
transported  in  an  American  ship,  that  alle- 
giance commenced  the  moment  they  got  on 
board.  They  were  subject  to,  and  protected  by, 
the  laws  of  the  United  States,  to  the  end  of 
their  voyage. 

Having  thus  shown  that  there  are  two  sepa- 
rate and  distinct  classes  included  in,  and  pro- 
vided for,  by  the  clause  of  the  Constitution  re- 
ferred to,  the  question  arises,  how  far  the  per- 
sons of  the  first  class  are  protected,  by  the  Con- 
stitution and  laws  of  the  United  States,  from 
the  operation  of  the  statute  of  New  York  now 
under  consideration.  The  power  was  conferred 
on  Congres  to  prohibit  migration  and  importa- 
tion of  such  persons  into  all  the  new  States, 
from  and  after  the  time  of  their  admission  into 
the  Union,  because  the  exemption  from  the  pro- 
hibition of  Congress  was  confined  exclusively 
to  the  States  then  existing,  and  left  the  power 
to  operate  upon  all  the  new  States  admitted  in- 
to the  Union  prior  to  1808.  Four  new  States 
having  been  thus  admitted  within  that  time,  it 
follows,  beyond  controversy,  that  the  power  of 
Congress  over  the  whole  subject  of  migration 
and  importation  was  complete  throughout  the 
United  States  after  1808. 

The  power  to  prohibit  the  admission  of  ''all 
such  persons'*  includes,  necessarily,  the  power 
to  admit  them  on  such  conditions  as  Congress 
may  think  proper  to  impose;  and  therefore,  as 
a  condition,  Congress  has  the  unlimited  power 
of  taxing  them.  If  this  reasoning  be  correct, 
the  whole  power  over  the  subject  belongs  ex- 
clusively to  Congress,  and  connects  itself  in- 
dissolubly  with  the  power  to  regulate  commerce 
with  foreign  nations.  How  far,  then,  are  these 
immigrants  protected,  upon  their  arrival  in 
the  United  States,  against  the  power  of  State 
statutes  T  The  ship,  the  cargo,  the  master,  the 
crew,  and  the  passengers  are  all  under  the  pro- 
tection of  the  laws  of  the  United  States,  to  the 
final  termination  of  the  voyage;  and  the  pas- 
sengers have  a  right  to  be  landed  and  go  on 
shore,  under  the  protection  and  subject  to  these 
laws  onlv,  except  so  far  as  they  may  be  sub- 
ject to  tne  quarantine  laws  of  the  place  where 
they  are  landed;  which  laws  are  not  drawn  in 
question  in  this  controversy.  The  gi-eat  ques- 
tion here  is,  Where  does  the  power  of  the 
United  States  over  this  subject  end,  and  where 
455*]  does  the  *State  power  be^n?  This  is, 
perhaps,  one  of  the  most  perplexing  questions 
CTcr  submitted  to  the  consideration  of  this 
court. 

A  similar  question  arose  in  the  case  of  Brown 
T.  The  State  of  Maryland,  12  Wheat.  419,  in 
which  the  court  carried  out  the  power  of  Con- 
gress to  regulate  commerce  with  foreign  na- 
tions, upon  the  subject  then  under  considera- 
tion, to  the  line  which  separates  it  from  the 
reserved  powers  of  the  States,  and  plainly  es- 
tablished the  power  of  the  States  over  the  same 
subject  matter  beyond  that  lin^. 

The  clause  of  the  Constitution  already  re- 
ferred to  in  this  case,  taken  in  connection  with 
the  provision   which   confers  on  Congress  the 
power  to  pass  all  laws  necessary  and  proper  for 
CBrrying  into   effect  the   enumerated   and   all 
nfhnr  powen  gnated    by    the    ConaUtutVoii, 
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seems  necessarily  to  Include  the  whole  power 
over  this  subject;  and  the  Constitution  and 
laws  of  the  United  States  being  the  supreme 
law  of  the  land.  State  power  cannot  be  extend- 
ed over  the  same  subject.  It  therefore  follows, 
that  passengers  can  never  be  subject  to  State 
laws  until  they  become  a  portion  of  the  popula- 
tion of  the  State,  temporarily  or  permanently; 
and  this  view  of  the  subject  seems  to  be  fully 
sustained  by  the  case  above  referred  to.  Were 
it  even  admitted  that  the  State  of  New  York 
had  power  to  pass  the  statute  under  conaidera- 
tion,  in  the  absence  of  legislation  bv  Congress 
on  this  subject,  it  would  avail  nothme  in  this 
case,  because  the  whole  ground  had  been  oc- 
cupied by  Congress  before  that  act  was  passed, 
as  has  been  fully  shown  by  the  preceding  opin- 
ion of  my  brother  Catron.  The  laws  referred 
to  in  that  opinion  show  conclusively  that  the 
passengers,  tneir  moneys,  their  clothing,  their 
iMiggage,  their  tools,  their  implements,  etc,  are 
permitted  to  land  in  the  United  States  without 
tax,  duty,  or  impost. 

I  therefore  concur  In  the  opinion  that  the 
judgment  of  the  court  below  should  be  re- 
versed. 

Mr.  Justice  Catron  concurs  in  the  foregoing 
opinion,  and  adopts  it  as  forming  part  of  his 
own,  so  far  as  Mr.  Justice  McKinley's  indi- 
Tidual  views  are  expressed,  when  taken  in  con- 
nection with  Mr.  Justice  Ostron's  opinion. 

Mr.  Justice  Grier: 

Norris  v.  City  of  Boston. 

As  the  law  of  Massachusetts  which  U  the 
subject  of  consideration  in  this  case  differs  in 
some  respects  from  that  of  New  York,  on 
which  the  court  have  just  passed  in  the  case  of 
Smith  V.  Turner,  I  propose  briefly  to  notice 
it.  In  so  doing,  it  is  not  •my  purpose  [•45« 
to  repeat  the  arguments  urged  in  vindication 
of  the  judgment  of  the  court  in  that  case,  and 
which  equally  apply  to  this,  but  rather  to  state 
distinctly  what  I  consider  the  point  really  pre- 
sented by  this  case,  and  to  examine  some  of  the 
propositions  assumed,  and  arguments  urged 
with  so  much  ability  by  the  learned  counsel  of 
the  defendants. 

The  plaintiff  in  this  case  is  an  inhabitant  of 
St.  John's,  In  the  Province  of  New  Brunswick 
and  kingdom  of  Great  Britain.  He  arrived  at 
the  port  of  Boston  in  June,  1837,  in  command 
of  a  schooner  belonging  to  the  port  of  St. 
John's,  having  on  board  nineteen  sJien  passen- 
gers. Prior  to  landing,  he  was  compelled  to 
pay  to  the  city  of  Boston  the  sum  of  two  dol- 
lars each  for  permission  to  land  said  passen- 
gers. This  sum  of  thirty-eight  dollars  was 
paid  under  protest,  and  this  suit  instituted  to 
recover  it  back. 

The  demand  was  made,  and  the  money  re- 
ceived from  the  plaintiff,  in  pursuance  of  the 
following  Act  of  the  Legislature  of  Massachu- 
setts, passed  on  the  20th  of  April,  1837,  and 
entitled,  '*An  Act  relating  to  alien  passengen:" 

''Sec.  1.  When  any  vessel  shall  arrive  at 
any  port  or  harbor  within  this  State,  from 
any  port  or  place  without  the  same,  with  alien 
passengers  on  board,  the  officer  or  officers 
whom  the  mayor  and  aldermen  of  the  city,  or 
the  selectmen  of  the  town,  where  it  Is  proposed 
to  land  such  passengers,  are  hereby  author- 
Howard  7* 
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iaed  and  required  to  appoint,  shall  go  on  board 
■neh  vessels  and  examine  into  the  condition  of 
such  passengers. 

"Sec.  2.  If,  on  such  examination,  there  shall 
be  found  among  said  passengers  any  lunatic, 
idiot,  maimed,  af[ed,  or  infirm  person,  incompe- 
tent, in  the  opinion  of  the  officer  so  examining, 
to  maintain  themselves,  or  who  have  been 
paupers  in  any  other  country,  no  such  alien  pas- 
senger shall  be  permitted  to  land  until  the 
master,  owner,  consignee,  or  agent  of  such  ves- 
sel shall  have  given  to  such  city  or  town  a 
bond  in  the  sum  of  one  thousand  dollars,  with 
good  and  sufficient  surety,  that  no  such  lunatic 
or  indigent  passenger  shall  become  a  city,  town, 
or  State  charge  within  ten  years  from  the 
date  of  said  bond. 

"Sec.  3.  No  alien  passen^rs,  other  than 
those  spoken  of  in  the  preceding  section,  shall 
be  permitted  to  land  until  the  master,  owner, 
consignee,  or  agent  of  such  vessel  shall  pay  to 
the  regularly  appointed  boarding  officer  the 
sum  of  two  dollars  for  each  passenger  so  land- 
ing; and  the  monev  so  collected  shall  be  paid 
into  the  treasury  of  the  city  or  town,  to  be  ap- 
propriated as  the  city  or  town  may  direct,  for 
the  support  of  foreign  paupers. 

"Sec.  4.  The  officer  or  officers  required  in 
the  first  section  of  this  act  to  be  appointed  by 
the  mayor  and  aldermen,  or  the  selectmen, 
457*]  'respectively,  shall,  from  time  to  time, 
notify  the  pilots  of  the  port  of  said  city  or 
town  of  the  place  or  places  where  the  said  ex- 
amination is  to  be  made,  and  the  said  pilots 
shall  be  required  to  anchor  all  such  vessels  at 
the  place  so  appointed,  and  require  said  vessels 
there  to  remam  till  such  examination  shall  be 
made ;  and  any  pilot  who  shall  refuse  or  neglect 
\o  perform  the  duty  imposed  upon  him  by  this 
section,  or  who  shall,  through  negligence  or 
iesign,  permit  any  alien  passenger  to  land  be- 
fore such  examination  shall  be  had,  shall  for- 
feit to  the  city  or  town  a  sum  not  less  than 
ftfty  nor  more  than  two  thousand  dollars. 

"Sec.  6.  The  provisions  of  this  act  shall  not 
apply  to  any  vessel  coming  on  shore  in  distress, 
or  to  any  alien  passengers  taken  from  any 
wreck  where  life  is  in  danger." 

It  must  be  borne  in  mind  (what  has  been 
sometimes  forgot  ton),  that  the  controversy  in 
this  case  is  not  with  regard  to  the  right  claimed 
by  the  State  of  Massachusetts,  in  the  second 
section  of  this  act,  to  repel  from  her  shores 
lunatics,  idiots,  criminals,  or  paupers,  which 
any  foreign  country,  or  even  of  her  sister 
States,  might  endeavor  to  thrust  upon  her;  nor 
the  right  of  any  State,  whose  domestic  secur- 
ity nught  be  endangered  by  the  admission  of 
free  negroes,  to  exclude  them  from  her  borders. 
This  right  of  the  States  has  its  foundation  in 
the  sacred  law  of  self-defense,  which  no  power 
granted  to  Congress  can  restrain  or  annul.  It 
is  admittcKl  bv  all,  that  those  powers  which  re- 
late to  merely  municipal  legislation,  or  what 
may  be  more  properly  called  "internal  police," 
are  not  surrendered  or  restrained ;  and  that  it  is 
as  competent  and  necessary  for  a  State  to  pro- 
vide precautionary  measures  against  the  moral 
pestilence  of  paupers,  vagabonds,  and  convicts, 
as  it  is  to  guard  against  the  physical  pestilence 
which  nuiy  arise  from  unsound  and  infectious 
articles  imported.  The  case  of  New  York  v. 
Miln  asserU  this  doctrine,  and  no  more.  The 
Isw  under  conaidaratioB  in  that  eaaa  did  not  in- 


terfere  with  passengers  as  such,  either  directly 
or  indirectly,  who  were  not  paupers.  It  pvA 
forth  no  claim  to  tax  all  persons  for  leave  to 
land  and  pass  through  the  State  to  other  States, 
or  a  right  to  regulate  the  intercourse  of  foreign 
nations  with  the  United  States,  or  to  control 
the  policy  of  the  general  government  with  re- 
gard to  immigrants. 

But  what  is  the  claim  set  up  fai  the  third  seo- 
tion  of  the  act  under  consideration,  with  whieh 
alone  we  have  now  to  deal? 

It  is  not  the  exaction  of  a  fee  or  toll  from 
passengers  for  some  personal  service  rendered 
to  them,  nor  from  the  master  of  the  vessel  for 
some  inspection  or  other  service  rendered  either 
to  the  vessel  or  its  cargo.  It  is  not  a  fee  or 
tax  for  a  'license  to  foreigners  to  be-  [*458 
come  denizens  or  citizens  of  the  Common* 
wealth  of  Massachusetts;  for  they  have  sought 
no  such  privilege,  and,  so  far  as  is  yet  known* 
may  have  been  on  their  way  to  some  other 
place. 

It  is  not  an  exercise  of  the  police  power  with 
regard  to  paupers,  idiots,  or  convicts.  The  sec- 
ond section  effectually  guards  against  injury 
from  them.  It  is  only  after  the  passenger  has 
been  found,  on  inspection,  not  to  be  within 
the  description  whose  crimes  or  poverty  require 
exclusion,  that  the  master  of  the  vessel  is 
taxed  for  leave  to  land  him.  Had  this  act 
commenced  with  the  third  section,  might  it 
not  have  been  truly  entitled,  "An  Act  to  raise 
revenue  off  vessels  engaged  in  the  transport*^ 
tion  of  passengers?"  Its  true  character  can- 
not be  chang^  b^  its  collocation,  nor  can 
it  be  termed  a  police  regulation  because  it  is 
in  the  same  act  which  contains  police  regula- 
tions. 

In  its  letter  and  its  spirit  it  is  an  exaction 
from  the  master,  owner,  or  consignee  of  a  ves- 
sel engaged  in  the  transportation  of  passengers, 
graduated  on  the  freight  or  passage-money 
earned  by  the  vessel.  It  is,  in  fact,  a  duty  on 
the  vessel,  not  measured  by  her  tonnage,  it  is 
true,  but  producing  a  like  result,  by  merely 
changing  tne  ratio.  It  is  a  taxation  of  the 
master,  as  representative  of  the  vessel  and  her 
cargo. 

It  has  been  argued  that  this  is  not  a  tax  on 
the  master  or  the  vessel,  because  in  effect  it  is 
paid  by  the  passenger  having  enhanced  the 
price  of  his  passage.  Let  us  test  the  value  of 
this  argument  by  its  application  to  other  cases 
that  naturally  suggest  themselves.  If  this  act 
had,  in  direct  terms,  compelled  the  master  to 
pay  a  tax  or  duty  levied  or  graduated  on  the 
ratio  of  the  tonnage  of  his  vessel,  whose  freight 
was  earned  by  the  transportation  of  passengers, 
it  might  have  been  said,  with  equal  truth, 
that  the  duty  was  paid  by  the  passenger,  and 
not  by  the  vessel.  And  so,  if  it  had  laid  an 
impost  on  the  goods  of  the  passenger  imported 
by  the  vessel,  it  might  have  been  said,  with 
equal  reason,  it  was  only  a  tax  on  the  pas- 
senger at  last,  as  it  comes  out  of  his  pocket, 
and,  graduating  it  by  the  amount  of  his  goods, 
affects  only  the  modus  or  ratio  by  which  Its 
amount  is  calculated.  In  this  way,  the  moil 
stringent  enactments  may  be  easily  evaded. 

It  is  a  just  and  well  settled  doctrine  estab- 
lished by  this  court,  that  a  State  cannot  do 
that  indirectly  which  she  is  forbidden  by  the 
Constitution  to  do  directly.  If  she  cannot  levy 
a  duty  or  taai  fxwa  \te  louMdwiK  «t  v«^«(  vA  ^ 
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vessel  engaged  in  oommerce  eraduated  on  the 
tonnage  or  admeasurement  of  the  yessel,  she 
cannot  effect  the  same  purpose  by  merely 
changing  the  ratio,  and  graduating  it  on  the 
number  of  masts,  or  of  mariners,  the  size 
469*]  *and  power  of  the  steam  engine,  or  the 
number  of  passengers  which  she  carries.  We 
have  to  deal  with  thin^,  and  we  cannot  change 
them  by  changing  their  names.  Can  a  State 
levT  a  duty  on  vessels  engaged  in  commerce, 
and  not  owned  by  her  own  citizens,  by  chang- 
ing its  name  from  a  "duty  on  tonna^"  to  a  tax 
on  the  master,  or  an  impost  upon  imports,  by 
calling  it  a  charge  on  the  owner  or  supercaroo, 
and  justify  this  evasion  of  a  great  principle  by 
producing  a  dictionary  or  a  dictum  to  prove 
chat  a  ship  captain  is  not  a  vessel,  nor  a  super- 
cargo an  im^rtT 

The  Constitution  of  the  United  States,  and 
the  powers  confided  by  it  to  the  general  govern- 
ment, to  be  exercisied  for  the  benefit  of  all  the 
States,  ouffht  not  to  be  nullified  or  evaded  by 
astute  verbal  criticism,  without  regard  to  the 
grand  aim  and  object  of  the  instrument,  and 
the  principles  on  which  it  is  baAeiL  A  consti- 
tution must  necessarily  be  an  instrument, 
which  enumerates,  rather  than  defines,  the 
powers  granted  by  it.  While  we  are  not  advo- 
cates for  a  latitudinous  construction,  yet  "we 
know  of  no  rule  for  construing  the  extent  of 
such  powers  other  than  is  given  by  the  lan- 
guage of  the  instrument  which  confers  them, 
taken  in  connection  with  the  purpose  for  which 
they  are  conferred." 

Before  proceeding  to  examine  the  more  prom- 
inent and  plausible  arguments  which  have 
been  urged  in  support  of  the  power  now  claimed 
by  the  State  of  Massachusetts,  it  may  be  prop- 
er to  notice  some  assumptions  of  fact  which 
have  been  used  for  the  purpose  of  showing  the 
necessity  of  such  a  power,  from  the  hardships 
which  it  is  supposed  would  otherwise  be  in- 
flicted on  those  States  which  claim  the  right 
to  exercise  it. 

It  was  assumed  as  a  fact,  that  all  the  for- 
eigners who  arrived  at  the  ports  of  Boston  and 
New  York,  and  afterwards  became  paupers,  re- 
mained in  those  cities,  and  there  became  a 
public  charge;  and  that,  therefore,  this  tax 
was  for  their  own  benefit,  or  that  of  their  class. 
But  is  this  the  fact?  Of  the  many  ten  thou- 
sands who  yearly  arrive  at  those  ports,  how 
small  a  proportion  select  their  residence  there! 
Hundreds  are  almost  daily  transferred  from 
the  vessels  in  which  they  arrive  to  the  railroad 
car  and  steamboat,  and  proceed  immediately  on 
their  journey  to  the  Western  States.  Are 
Boston,  New  York,  and  New  Orleans,  through 
which  they  are  compelled  to  pass,  the  only 
cities  of  the  Union  which  have  to  bear  the  bur- 
den of  supporting  such  immigrants  as  after- 
wards become  chargeable  as  paupers?  It  may 
well  be  questioned  whether  their  proportion  of 
this  burden  exceeds  the  ratio  of  their  great 
wealth  and  population.  But  it  appears  by  the 
second  section  of  the  act  now  before  us,  that 
all  persons  whose  poverty,  age,  or  infirmities 
460*]  render  them  ^incompetent  to  maintain 
thembdlves  are  not  permitted  to  land  until  a 
bond  has  been  given,  in  the  sum  of  one  thou- 
sand dollars,  with  sufficient  security,  that  they 
wj7I  not  become  a,  city,  town,  or  State  charge 
n'ithin  ten  yean.    By  the  stringency  oi  tVie&e 

Inyuda,  the  poor,  iho  aged»  mod  the  infirm  »x« 

T76 


\ 


compelled  to  continue  their  Journey  and  migrmta 
to  other  States;  and  yet,  after  having  thus 
driven  off  all  persons  of  this  class,  and  ob- 
tained an  indemnity  against  loss  by  them  if 
they  remain,  it  is  complained  of  as  a  hardship, 
that  the  State  should  not  be  allowed  to  tax 
those  who,  on  examination,  are  found  not  to 
be  within  this  description — who  are  not  pau- 
pers, nor  likely  to  become  such;  and  that  this 
exaction  should  be  demanded,  not  for  a  license 
to  remain  and  become  domiciled  in  the  State, 
but  for  leave  to  pass  through  it.  But  admitting 
the  hardship  of  not  permitting  these  States  to 
raise  revenue  by  taxing  the  citizens  of  other 
States,  or  immigrants  seeking  to  become  such, 
the  answer  still  remains,  that  the  question  be- 
fore the  court  is  not  one  of  feeling  or  discretion, 
but  of  power. 

The  arguments  in  support  of  this  power  in  a 
State  to  tax  vessels  employed  in  the  transpor- 
tation of  passengers  assume,  1st.  That  it  is  a 
tax  upon  passengers  or  persons,  and  not  upon 
vessels.  2d.  That  the  States  are  sovereign,  and 
that  "the  sovereign  may  forbid  the  entry  of  his 
territory  either  to  foreigners  in  general  or  in 
particular  cases,  or  for  certain  purposes,  ac- 
cording as  he  may  think  it  advantageous  to  the 
State;  and  since  the  lord  of  the  territoi^  niay, 
whenever  he  thinks  proper,  forbid  its  bemg  en- 
tered, he  has  power  to  annex  what  conditions 
he  pleases  to  the  permission  to  enter  ;**  that  the 
State  of  Massachusetts,  having  this  power  to 
exclude  altogether,  may  therefore  impose  as  a 
condition  for  license  to  pass  through  her  terri- 
tory any  amount  of  tax  she  may  see  fit;  and 
this  is  but  the  exercise  of  the  police  power  re- 
served to  the  States,  and  which  cannot  be  con- 
trolled by  the  government  of  the  Union.  3d. 
That  it  is  but  an  exercise  of  the  municipal 
power  which  every  State  has,  to  tax  persons 
and  things  within  her  jurisdiction,  and  with 
which  other  States  have  no  concern. 

Let  us  assume,  for  the  sake  of  argument, 
that  this  is  not  a  duty  on  the  vessel,  nor  an  in- 
terference with  commercial  regulations  made 
by  Congress,  but  a  tax  on  persons  transported 
in  the  vessel,  and  carry  out  the  propositions 
based  on  this  hypothesis  to  their  legitimate 
results. 

It  must  be  admitted  that  it  is  not  an  exercise 
of  the  usual  power  to  tax  persons  resident 
within  a  State,  and  their  property;  but  is  s 
tax  on  passengers  qua  passengers.  It  is  a  con- 
dition annexed  to  a  license  to  them  to  past 
through  the  State,  on  their  journey  to  other 
States.  It  is  founded  on  a  claim  by  a 
*State  of  the  power  to  exclude  all  per-  [*481 
sons  from  entering  her  ports  or  passing  through 
her  territory. 

It  is  true,  that,  if  a  State  has  such  an  abso- 
lute and  uncontrolled  right  to  exclude,  the  in- 
ference that  she  may  prescribe  the  conditions  of 
entrance,  in  the  shape  of  a  license  or  a  tax, 
must  necessarily  follow.    The  conclusion  can- 
not be  evaded  if  the  premises  be  proved.    A 
right  to  exclude  is  a  power  to  tax ;  and  the  con- 
verse of  the  proposition  is  also  true,  that  s 
power  to  tax  is  a  power  to  exclude;  and  it 
follows,  as  a  necessary  result,  from  this  doc- 
trine, that  those  States  in  which  are  situsted 
the  great  ports  or  gates  of  commerce  have  s 
right  to  exclude,  if  they  see  fit,  all  immigrantj 
^Tom  a,^ccas  to  the  interior  States,  and  to  pre- 
iftiV\M  \.Vi%  «Qitkdi\N!onDi3k  ^il  '^^isk  Ul<»y  shall  be 
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allowed  to  prowed  on  their  journey,  whether 
it  be  the  payment  of  two  or  of  two  hundreil 
dollars.  Twelve  States  of  this  Union  are  with- 
out a  seaport.  The  United  States  have,  with- 
in and  beyond  the  limits  of  these  States,  many 
millions  of  acres  of  vacant  lands.  It  is  the 
cherished  policy  of  the  general  government  to 
encourage  and  invite  Christian  foreigners  of 
our  own  race  to  seek  an  asylum  within  our 
borders,  and  to  convert  these  waste  lands  into 
productive  farms,  and  thus  add  to  the  wealth, 
population,  and  power  of  the  nation.  Is  it  pos- 
sible that  the  framers  of  our  Ck)n8titution  have 
committed  such  an  oversight,  as  to  leave  it  to 
the  discretion  of  some  two  or  three  States  to 
thwart  the  policy  of  the  Union,  and  dictate 
the  terms  upon  which  foreigners  shall  be  per- 
mitted to  gain  access  to  the  other  States  7  More- 
over, if  persons  migrating  to  the  Western 
States  may  be  compelled  to  contribute  to  the 
revenue  of  Massachusetts  or  New  York,  or 
Louisiana,  whether  for  the  support  of  paupers 
or  penitentiaries,  they  may  with  equal  justice 
be  subjected  to  the  same  exactions  in  every 
other  city  or  State  through  which  they  are 
compelled  to  pass;  and  thus  the  unfortunate 
immigrant,  before  he  arrives  at  his  destined 
home,  be  made  a  pauper  by  oppressive  duties 
on  his  transit.  Besides,  if  a  State  may  exercise 
this  right  of  taxation  or  exclusion  on  a  for- 
eigner, on  the  pretext  that  he  may  become  a 
pauper,  the  same  doctrine  will  apply  to  citizens 
of  other  States  of  this  Union;  and  thus  the 
citizens  of  the  interior  States,  who  have  no 
ports  on  the  ocean,  may  be  made  tributary  to 
those  who  hold  the  gates  of  exit  and  entrance 
to  commerce.  If  the  bays  and  harbors  in  the 
United  States  are  so  exclusively  the  property 
of  the  States  within  whose  boundaries  they  lie, 
that,  the  moment  a  ship  comes  within  them, 
she  and  all  her  passengers  become  the  subjects 
of  unlimited  taxation  before  they  can  be  per- 
mitted to  touch  the  shore,  the  assertion,  that 
this  is  a  question  with  which  the  citizens  of 
402*]  other  States  have  no  'concern,  may  well 
be  doubted.  If  these  States  still  retain  all  the 
ri^ts  of  sovereignty,  as  this  argument  as- 
sumes, one  of  the  chief  objects  for  which  this 
Union  was  formed  has  totally  failedj  and  "we 
may  again  witness  the  scene  of  conflicting  com- 
mercial regulations  and  exactions  which  were 
once  so  destructive  to  the  harmony  of  the 
States,  and  fatal  to  their  commercial  interests 
abroad." 

To  guard  against  the  recurrence  of  these 
evils,  the  Constitution  has  conferred  on  Con- 
gress the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  States.  That, 
as  regards  our  intercourse  with  other  nations 
and  with  one  another,  we  might  be  one  people 
—not  a  mere  confederacy  of  sovereign  States 
for  the  purposes  of  defense  or  aggression. 

Commerce,  as  defined  by  this  court,  means 
something  more  than  traffic — it  is  intercourse; 
and  the  power  committed  to  Congress  to  regu- 
late commerce  is  exercised  by  prescribing  rules 
for  carrying  on  that  intercourse.  "But  m  reg- 
ulating commerce  with  foreign  nations,  the 
power  of  Congress  does  not  stop  at  the  juris- 
dictional lines  of  the  several  States.  It  would 
be  a  very  useless  power  if  it  could  not  pass 
those  lines.  The  commerce  of  the  United  States 
with  foreign  nations  is  that  of  the  whole  Unit- 
ed States.  Ever/  district  has  s  night  to  partici* 
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pate  in  it.  The  deep  streams  which  penetrate 
our  country  in  every  direction  pass  through  the 
interior  of  almost  every  State  in  the  Union, 
and  furnish  the  means  for  exercising  this  right. 
If  Congress  has  the  power  to  regulate  it,  that 
power  must  be  exercised  wherever  the  subject 
exists.  If  it  exists  within  the  States,  if  a  for- 
eign voyage  may  commence  or  terminate  at  a 
port  within  a  State,  then  the  power  of  Congress 
may  be  exercised  within  a  State."  Gibbons  v. 
Ogden,  0  Wheat.  196. 

The  question,  whether  this  power  is  exclusive, 
is  one  on  which  the  majority  of  this  court  have 
intimated  different  opinions  at  different  times; 
but  it  is  one  of  little  practical  importance 
in  the  present  case,  for  this  power  has  not  lain 
dormant,  like  those  for  enacting  a  uniform 
bankrupt  law,  and  for  organizing  the  militia. 
The  United  States  have  made  treaties,  and  have 
regulated  our  intercourse  with  foreign  nations 
by  prescribing  its  conditions.  No  single  State 
has,  therefore,  a  right  to  change  them.  To 
what  purpose  commit  to  Congress  the  power 
of  regulating  our  intercourse  with  forei>;n  na- 
tions and  among  the  States,  if  these  regula- 
tions may  be  changed  at  the  discretion  of  each 
State  7  And  to  what  weight  is  that  argument 
entitled  which  assumes,  that,  because  it  is  the 
policy  of  Congress  to  leave  this  intercourse 
free,  therefore  it  has  not  been  regulated,  and 
each  State  may  put  as  many  restrictions  upon 
it  as  she  pleases? 

*The  argument  of  those  who  dial-  [*463 
lenge  the  right  to  exercise  this  power  for  the 
States  of  Massachusetts  and  New  York,  on  the 
groimd  that  it  is  a  necessary  appurtenant  to 
the  police  power,  seems  fallacious,  also,  in  this 
respect.  It  assumes,  that,  because  a  State,  in 
the  exercise  of  her  acknowledged  right,  may 
exclude  paupers,  lunatics,  etc.,  therefore  she 
may  exclude  all  persons,  whether  they  come 
within  this  category  or  not.  But  she  may  ex- 
clude putrid  and  pestilential  goods  from  being 
landed  on  her  shores;  yet  it  does  not  follow 
that  she  may  prescribe  what  sound  goods  may 
by  landed,  or  prohibit  their  importation  alto- 
gether. The  powers  used  for  self-defense  and 
protection  against  harm  cannot  be  perveiied 
into  weapons  of  offense  and  aggression  upon 
the  rights  of  others.  A  State  is  left  free  to 
impose  such  taxes  as  she  pleases  upon  those 
who  have  elected  to  become  residents  or  citi- 
zens; but  it  is  not  necessary  to  her  safety  or 
welfare  that  she  should  exact  a  transit  duty  on 
persons  or  property  for  permission  to  pass  to 
other  States. 

It  has  been  argued,  also,  that,  as  the  juris- 
diction of  the  State  extends  over  the  bays  and 
harbors  within  her  boundaries  for  the  pui'pose 
of  punishing  crimes  committed  thereon,  there- 
fore her  jurisdiction  is  absolute  for  every  pur- 
pose to  the  same  extent;  and  that,  as  she  may 
tax  persons  resident  on  land  and  their  ships 
engaged  in  commerce,  she  has  an  equal  right 
to  tax  the  persons  or  property  of  foreigners  or 
citizens  of  other  States,  the  moment  their  ves- 
sels arrive  within  their  jurisdictional  limits. 
But  this  argument  is  obnoxious  to  the  imputa- 
tion of  proving  too  much,  and  therefore  not  to 
be  relied  on  as  proving  anything.  For  if  a 
State  has  an  absolute  right  to  tax  vessels  and 
persons  coming  from  foreign  ports,  or  those  of 
other  States,  before  they  reach  the  shore,  and 
as  a  condiUoa  Iqx  \^&«aift  Va  ^AxA>  V^  V^  y^^^^^ 


46S 


Supreme  Goubt  of  the  United  States. 


IStf 


she  may  tax  to  any  amount,  and  neither  Con- 
gress nor  this  court  can  restrain  her  in  the  ex- 
ercise of  that  right;  it  follows,  also,  as  a  neces- 
sary consequence,  that  she  ma^  exclude  all 
vessels  but  her  own  from  entering  her  ports, 
and  may  grant  monopolies  of  the  navigation  of 
her  bays  and  rivers.  This  the  State  of  New 
York  at  one  time  attempted,  but  was  restrained 
by  the  decision  of  this  court  in  the  case  of 
Gibbons  v.  Ogden. 

In  conclusion,  we  are  of  opinion. 

Ist.  That  the  object  of  the  constitutional 
prohibition  to  the  States  to  lay  duties  on  ton- 
nage and  imposts  on  imports  was  to  protect 
both  vessel  and  cargo  from  State  taxation  while 
in  transitu;  and  this  prohibition  cannot  be 
evaded,  and  the  same  result  effected,  by  calling 
it  a  tax  on  the  master  or  passengers. 

2d.  That  the  j>ower  exercised  in  these  cases 
464*]  to  prohibit  the  ^immigration  of  foreign- 
ers to  other  States,  except  on  prescribed  con- 
ditions, and  to  tax  the  commerce  or  intercourse 
between  the  citizens  of  these  States,  is  not  a 
police  power,  nor  necessary  for  the  preservation 
of  the  health,  the  morals,  or  the  domestic 
peace  of  the  States  who  claim  to  exercise  it. 

3d.  That  the  power  to  tax  this  intercourse 
necessarily  challenges  the  right  to  exclude  it 
altogether,  and  thus  to  thwart  the  policy  of  the 
other  States  and  the  Union. 

4th.  That  Congress  has  regulated  commerce 
and  intercourse  with  foreign  *  nations  and  be- 
tween the  several  States,  by  willing  that  it 
shall  be  free,  and  it  is  therefore  not  left  to 
the  discretion  of  each  State  in  the  Union  either 
to  refuse  a  right  of  passage  to  persons  or  prop- 
erty through  her  territory,  or  to  exact  a  duty 
for  permission  to  exercise  it. 

Catron,  J.  I  concur  with  the  foregoing  opin- 
ion of  Mr.  Justice  Grier. 

Mr.  Chief  Justice  Taney,  dissenting: 

Norris  t.  City  of  Boston,  and 
Smith  T.  Turner. 

I  do  not  concur  in  the  judgment  of  the  court 
in  these  two  cases,  and  proceed  to  state  the 
grounds  on  which  I  dissent. 

The  constitutionality  of  the  laws  of  Massa- 
chusetts and  New  York  in  some  respects  de- 
pends upon  the  same  principles.  There  are, 
however,  different  questions  in  the  two  cases, 
and  I  shall  make  myself  better  understood  by 
examining  separately  one  of  the  cases,  and  then 
pointing  out  how  far  the  same  reasoning  ap- 
plies to  the  other,  and  in  what  respect  there  is 
a  difference  between  them;  and,  first,  as  to  the 
ease  from  Massachusetts. 

This  law  meets  the  vessel  after  she  has  ar- 
rived in  the  harbor,  and  within  the  territorial 
limits  of  the  State,  but  before  the  passengers 
have  landed,  and  while  they  are  still  afloat  on 
navigable  water.  It  requires  the  State  officer 
to  go  on  board  and  examine  into  the  condition 
of  the  passengers,  and  provides  that,  if  any  lu- 
natic, idiot,  maimed,  aged,  or  infirm  person, 
incompetent,  in  the  opinion  of  the  examining 
officer,  to  maintain  themselves,  or  who  have 
been  paupers  in  any  other  country,  shall  be 
found  on  board,  such  alien  passenger  shall  not 
be  permitted  to  land  until  the  master,  owner, 
conaignee,  or  akgemt  pi  tl^e  vessel  liuill  fdve 
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bond,  with  sufficient  security,  that  no  such  lu- 
natic or  indigent  person  shall  become  a  city, 
town,  or  State  charge  within  ten  years  from 
the  date  of  the  bond.  These  provisions  are 
contained  in  the  first  two  sections.  It  is  the 
third  section  that  has  given  rise  to  this  con- 
troversy, and  which  *enacts  that  no  [*445 
alien  passengers  other  than  those  before  spoken 
of  shall  be  permitted  to  land  until  the  master, 
owner,  consignee,  or  agent  of  the  vessel  shall 
pay  to  the  boarding  officer  the  sum  of  two  dol- 
lars for  each  passenger  so  landing;  the  money 
thus  collected  to  be  appropriated  to  the  sup- 
port of  foreign  paupers. 

This  law  is  a  part  of  the  pauper  laws  of  the 
State,  and  the  provision  in  question  is  intended 
to  create  a  fund  for  the  support  of  alien  pau- 
pers, and  to  prevent  its  own  citizens  from  be- 
ing burdened  with  their  support. 

I  do  not  deem  it  material  at  this  time  to  in- 
quire whether  the  sum  demanded  is  a  tax  or 
not.  Of  that  question  I  shall  speak  hereafter. 
The  character  of  the  transaction  and  the  mean- 
ing of  the  law  cannot  be  misunderstood.  If 
the  alien  chooses  to  remain  on  board,  and  to 
depart  with  the  ship,  or  in  any  other  vessel, 
the  captain  is  not  required  to  pay  the  money. 
Its  payment  is  the  condition  upon  which  the 
State  permits  the  alien  passenger  to  come  on 
shore  and  mingle  with  its  citizens,  and  to  re- 
side among  them.  He  obtains  this  privilege 
from  the  State  by  the  payment  of  the  money. 
It  is  demanded  of  the  captain,  and  not  from 
every  separate  passenger,  for  the  convenienoe 
of  collection.  But  the  burden  evidently  falls 
on  the  passenger;  and  he  in  fact  pays  it,  either 
in  the  enhanced  price  of  his  passage,  or  direct- 
ly to  the  captain,  before  he  is  allowed  to  em- 
bark for  the  voyage.  The  nature  of  the  trans- 
action and  the  ordinary  course  of  business 
show  that  this  must  be  the  case;  and  the  pres- 
ent claim,  therefore,  comes  before  the  court 
without  any  equitable  considerations  to  recom- 
mend it,  and  does  not  call  upon  us  to  restore 
money  to  a  party  from  whom  it  has  been 
wrongfully  exacted.  If  the  plaintiff  recovers, 
he  will  most  probably  obtain  from  the  State 
the  money  which  he  has  doubtless  already  re- 
ceived from  the  passenger,  for  the  purpose  of 
being  paid  to  the  State;  and  which,  if  the  State 
is  not  entitled  to  it,  ou^ht  to  be  refunded  to 
the  passenger.  The  writ  of  error,  however, 
brings  up  nothing  for  revision  here  but  the 
constitutionality  of  the  law  under  which  this 
money  was  demanded  and  paid,  and  that  ques- 
tion I  proceed  to  examine. 

And  the  first  inquiry  is,  whether,  under  the 
Constuution  of  the  United  States,  the  federal 
government  has  the  power  to  compel  the  sev- 
eral States  to  receive,  and  suffer  to  remain  in 
association  with  its  citizens,  every  person  or 
class  of  persons  whom  it  may  be  the  policy  or 
pleasure  of  the  United  States  to  admit.  In  my 
judgment,  this  question  lies  at  the  foundation 
of  the  controversy  in  this  case.  I  do  not  mean 
to  say  that  the  general  government  have,  by 
treaty  or  act  of  Congress,  required  the  State  of 
Massachusetts  to  permit  the  aliens  in  question 
to  land.  *I  think  there  is  no  treaty  or  [*466 
act  of  Congress  which  can  justly  be  so  con- 
strued. But  it  is  not  necessary  to  examine 
that  question  until  we  have  first  inqubed 
^\i«\.Vi«t  Congress  can  lawfully  exercise  such 
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a  power,  and  whether  the  States  are  bound  to 
submit  to  it.  For  if  the  people  of  the  several 
States  of  this  Union  reserved  to  themselves  the 
power  of  expelling  from  their  borders  any  per- 
son, or  class  of  persons,  whom  it  might  deem 
dangerous  to  its  peace,  or  likely  to  produce  a 
physical  or  moral  evil  among  its  citizens,  then 
any  treaty  or  law  of  Congress  invading  this 
right,  and  authorizing  the  introduction  of  any 
person  or  description  of  persons  against  the 
consent  of  the  State,  would  be  an  usurpation 
of  power  which  this  court  could  neither  recog- 
nize nor  enforce. 

I  had  supposed  this  question  not  now  open  to 
dispute.  It  was  distinctly  decided  in  Holmes 
V.  Jennison,  14  Pet.  640,  in  Groves  v.  Slaugh- 
ter, 16  Pet.  449,  and  in  Prigg  v.  The  Common- 
wealth of  Pennsylvania,  16  Fet.  439. 

If  these  cases  are  to  stand,  the  right  of  the 
State  is  undoubted.  And  it  is  equally  clear, 
that,  if  it  may  remove  from  among  its  citizens 
any  person  or  description  of  persons  whom  it 
regards  as  injurious  to  their  welfare,  it  fol- 
lows that  it  nuiy  meet  them  at  the  threshold 
and  prevent  them  from  entering.  For  it  will 
hardly  be  said  that  the  United  States  may  per- 
mit them  to  enter,  and  compel  the  State  to  re- 
ceive them,  and  that  the  State  may  immediate- 
ly afterward  expel  them.  There  could  be  no 
reason  of  policy  or  humanity  for  compelling 
the  States,  by  the  power  of  Congress,  to  im- 
bibe the  poison,  and  then  leaving  them  to  find 
a  remedy  for  it  by  their  own  exertions  and  at 
their  own  expense.  Certainly  no  such  distinc- 
tion can  be  found  in  the  Constitution,  and  such 
a  division  of  power  would  be  an  inconsistency, 
not  to  say  an  absurdity,  for  which  I  presume 
no  one  will  contend.  If  the  State  has  the 
power  to  determine  whether  the  persons  ob- 
jected to  shall  remain  in  the  State  in  associa- 
tion with  its  citizens,  it  must,  as  an  incident 
inseparably  connected  with  it,  have  the  right 
also  to  determine  who  shall  enter.  Indeed,  in 
the  case  of  Groves  v.  Slaughter,  the  Mississippi 
constitution  prohibited  the  entry  of  the  objec- 
tionable persons,  and  the  opinions  of  the  court 
throughout  treat  the  exercise  of  this  power  as 
being  the  same  with  that  of  expelling  them 
after  they  have  entered. 

Neither  can  this  be  a  concurrent  power,  and 
whether  it  belongs  to  the  general  or  to  the 
State  government,  the  sovereignty  which  pos- 
sessea  the  right  must  in  its  exercise  be  aJto- 
gether  independent  of  the  other.  If  the  United 
States  have  the  power,  then  any  legislation  by 
the  State  in  conflict  with  a  treaty  or  act  of 
Congress  would  be  void.  And  if  the  States 
407*]  possess  it,  *then  any  act  on  the  sub- 
ject by  the  general  government,  in  conflict 
with  the  State  law,  would  also  be  void,  and 
this  court  bound  to  disregard  it.  It  must  be 
paramount  and  absolute  in  the  sovereignty 
which  possesses  it.  A  concurrent  and  equal 
power  in  the  United  States  and  the  States  as  to 
who  should  and  who  should  not  be  permitted 
to  reside  in  a  State,  would  be  a  direct  conflict 
of  powers  repugnant  to  each  other,  continually 
thwarting  and  defeating  its  exercise  by  either, 
and  could  result  in  nothing  but  disorder  and 
eonfusion. 

Again,  if  the  State  has  the  right  to  exclude 
from  its  borders  any  person  or  persons  whom  it 
may  regard  as  dangerous  to  tM  safety  of  its 
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citizens,  it  must  necessarily  have  the  right  to 
decide  when  and  towards  whom  this  power  it 
to  be  exercised.  It  is  in  its  nature  a  disers- 
tionary  power,  to  be  exercised  according  to  the 
judgment  of  the  party  which  possesses  it.  And 
it  must,  therefore,  rest  with  the  State  to  do- 
termine  whether  any  particular  class  or  de- 
scription of  persons  are  likely  to  produce  dis- 
contents or  msurrection  in  its  territory,  or  to 
taint  the  morals  of  its  citizens,  or  to  bring 
among  them  contagious  diseases,  or  the  evils 
and  burdens  of  a  numerous  pauper  population. 
For  if  the  general  government  can  In  any  re- 
spect, or  by  any  form  of  legislation,  control  or 
restrain  a  State  in  the  exercise  of  this  power, 
or  decide  whether  it  has  been  exercised  with 
proper  discretion,  and  towards  proper  persons, 
and  on  proper  occasions,  then  the  real  and  sub- 
stantial power  would  be  in  Congress,  and  not 
in  the  States.  In  the  cases  decided  in  this 
court,  and  hereinbefore  referred  to,  the  power 
determining  who  is  or  is  not  dangerous  to  the 
interests  and  well-beins  of  the  people  of  the 
State  has  been  uniformly  admitted  to  reside  in 
the  State. 

I  think  it,  therefore,  to  be  very  clear,  both 
upon  principle  and  the  authority  of  adjudged 
cases,  that  the  several  States  have  a  right  to 
remove  from  among  their  people,  and  to  pre- 
vent from  entering  the  State,  anv  person,  or 
class  or  description  of  persons,  whom  it  may 
deem  dangerous  or  injurious  to  the  interests 
and  welfare  of  its  citizens;  and  that  the  State 
has  the  exclusive  right  to  determine,  in  its 
sound  discretion,  whether  the  danger  does  or 
does  not  exist,  free  from  the  control  of  tho 
general  government. 

This  brings  me  to  speak  more  particularly 
of  the  Massachusetts  law,  now  under  consider- 
ation. It  seems  that  Massachusetts  deems  the 
introduction  of  aliens  into  the  State  from  for- 
eign countries  likely  to  produce  in  the  State  a 
numerous  pauper  population,  heavily  and  in- 
juriously burdensome  to  its  citizens.  It  would 
be  easy  to  show,  from  the  pubUe  history  of  the 
times,  that  the  apprehensions  of  the  State  are 
well  founded;  that  a  fearful  amount  of  disease 
and  pauperism  is  daily  brought  *to  our  [*408 
shores  in  emigrant  ships,  and  that  measures  of 
precaution  and  self-defense  have  become  abso- 
lutely necessary  on  the  Atlantic  border.  Bat 
whether  this  law  was  necessary  or  not  is  not  a 

?[uestion  for  this  court;  and  I  forbear,  ther«- 
ore,  to  discuss  its  justice  and  necessity.  This 
court  has  no  power  to  inquire  whether  a  State 
has  acted  wisely  or  justly  in  the  exercise  of  its 
reserved  powers.  Massachusetts  had  the  sole 
and  exclusive  right  to  judge  for  herself  whethar 
any  evil  was  to  be  apprehended  from  the  intro- 
duction of  alien  passengers  from  foreign  coun- 
tries. And  in  the  exercise  of  her  diseretion, 
she  had  a  right  to  exclude  them  if  she  thought 
proper  to  do  so.  Of  course  I  do  not  speak  of 
public  functionaries  or  agents,  or  officers  of 
foreign  governments.  Undoubtedly  no  State 
has  a  right  to  interfere  with  the  free  ingress  of 
persons  of  that  description.  But  there  does  not 
appear  to  have  been  anv  such  among  the  aliens 
who  are  the  subjects  of  this  suit,  and  no  ques- 
tion, therefore,  can  arise  on  that  score. 

Massachusetts,  then,  having  the  ri^t  to  re- 
fuse permission  to  alien  passengers  from  for- 
eign countries  to  land  upon  hor  territory,  and 
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the  rieht  to  reject  them  as  a  class  or  descrip- 
tion of  persons  who  may  prove  injurious  to  her 
interests,  was  she  bound  to  admit  or  reject 
them  without  reserve T  Was  she  bound  either 
to  repel  them  altogether,  or  to  admit  them 
absolutely  and  unconditionally?  And  might 
she  not  admit  them  upon  such  securities  and 
conditions  as  she  supposed  would  protect  the 
interests  of  her  own  citizens,  while  it  enabled 
the  State  to  extend  the  offices  of  humanity  and 
kindness  to  the  sick  and  helpless  strani^erT 
There  is  certainly  no  provision  m  the  Constitu- 
tion which  restrains  the  power  of  the  State  in 
this  respect.  And  if  she  may  reject  altogether, 
it  follows  that  she  may  admit  upon  such  terms 
and  conditions  as  she  thinks  proper,  and  it  can- 
not be  material  whether  the  security  required 
be  a  bond  to  indemnify  or  the  payment  of  a 
certain  sum  of  money. 

In  a  case  where  a  party  has  a  discretionary 
power  to  forbid  or  permit  an  act  to  be  done,  as 
he  shall  think  best  for  his  own  interests,  he  is 
never  bound  absolutely  and  unconditionally  to 
forbid  or  permit  it.  Ue  may  always  pernut  it 
upon  such  terms  and  conditions  as  he  supposes 
will  make  the  act  compatible  with  his  own  in- 
terests. I  know  no  exception  to  the  rule.  An 
individual  may  forbid  another  from  digging  a 
ditch  through  his  land  to  draw  off  water  from 
the  property  of  the  partv  who  desires  the  per- 
mission. Yet  he  may  allow  him  to  do  it  upon 
such  conditions  and  terms  as,  in  his  judgment, 
are  sufficient  to  protect  his  own  property  from 
overflow;  and  for  this  purpose  he  may  either 
take  a  bond  and  security,  or  he  may  accept  a 
sum  of  money  in  lieu  of  it,  and  take  upon 
469*]  himself  the  obligation  *of  guarding 
against  the  danger.  The  same  rule  must  ap- 
ply to  governments  who  are  charged  with  the 
duty  of  protecting  their  citizens.  Massachu- 
setts has  legislated  upon  this  principle.  She 
requires  bond  and  security  from  one  class  of 
aliens,  and  from  another,  whom  she  deems 
less  likely  to  become  chargeable,  she  accepts  a 
sum  of  money,  and  takes  upon  herself  the  ob- 
ligation of  providing  a  remedy  for  the  appre- 
hended evil. 

I  do  not  understand  that  the  lawfulness  of 
the  provision  for  taking  bond,  where  the  emi- 
grants are  actual  paupers  and  unable  to  gain  a 
Uvelihood,  has  been  controverted.  That  ques- 
tion, it  is  true,  is  not  before  us  in  this  case, 
but  the  right  of  the  State  to  protect  itself 
against  the  burden  of  supporting  those  who 
come  to  us  from  European  almshouses  seems  to 
be  conceded  in  the  argument.    Yet  there  is  no 

Provision  in  the  Constitution  of  the  United 
tates  which  makes  any  distinction  between 
different  descriptions  of  aliens,  or  which 
reserves  the  power  to  the  State  as  to  one  class 
and  denies  it  over  the  other.  And  if  no  such 
distinction  is  to  be  found  in  the  Constitution, 
this  court  cannot  engraft  one  upon  it.  The 
power  of  the  State  as  to  these  two  classes  of 
aliens  must  be  regarded  here  as  standing  upon 
the  same  principles.  It  is  in  its  nature  and  es- 
sence a  discretionary  power,  and  if  it  resides  in 
the  State  as  to  the  poor  and  the  diseased,  it 
must  also  reside  in  it  as  to  all. 

In  both  cases  the  power  depends  upon  the 

same  principles,  and  the  same  construction  of 

ibe  Constitution  of  the  United  States;  it  results 

from  the  discretionary  power  which  reaidea  va 


a  State  to  determine  from  what  person  or  de- 
scription of  persons  the  danger  of  pauperism 
is  to  be  apprehended,  and  to  provide  the  neces- 
sary safeguards  against  it.  Most  evidently  this 
court  cannot  supervise  the  exercise  of  such  a 
power  by  the  State,  nor  control  or  regulate  it, 
nor  determine  whether  the  occasion  called  for 
it,  nor  whether  the  funds  raised  have  been 
properly  administered.  This  would  be  substi- 
tuting the  discretion  of  the  court  for  the  dis- 
cretionary power  reserved  to  the  State. 

Moreover,  if  this  court  should  undertake  to 
exercise  this  supervisory  power,  it  would  take 
upon  itself  a  duty  which  it  is  utterly  incapable 
of  discharging.  For  how  could  this  court  as- 
certain whether  the  persons  classed  by  the 
boarding  officer  of  the  State  as  paupers  be- 
longed to  that  denomination  or  not?  How 
could  it  ascertain  what  had  been  the  pursuits, 
habits,  and  mode  of  life  of  every  emigrant,  and 
how  far  he  was  liable  to  lose  his  health,  and  be- 
come, with  a  helpless  family,  a  charge  upon  the 
citizens  of  the  State?  How  could  it  determine 
who  was  sick  and  who  was  well  ?  Who  was  rich 
and  who  was  poor?  Who  was  likely  to  become 
chargeable  and  who  not?  Yet  all  *this  [*470 
must  be  done,  and  must  be  decided,  too,  upon 
legal  evidence,  admissible  in  a  court  of  justice, 
if  it  is  determined  that  the  State  may  provide 
against  the  admission  of  one  description  of 
aliens,  but  not  against  another;  that  it  may 
take  securities  against  paupers  and  persons 
diseased,  but  not  against  those  who  are  in 
health  or  have  the  means  of  support;  and  that 
this  court  have  the  power  to  supervise  the  con* 
duct  of  the  State  authorities,  and  to  regulate 
it  and  determine  whether  it  has  been  properly 
exercised  or  not. 

I  can,  therefore,  see  no  ground  for  the  ex- 
ercise of  this  power  by  the  government  of  the 
United  States  or  any  of  its  tribunals.  In  my 
opinion,  the  clear,  established,  and  safe  rule  is 
that  it  is  reserved  to  the  several  States,  to  be 
exercised  by  them  according  to  their  own 
sound  discretion,  and  according  to  their  own 
views  of  what  their  interest  and  safety  require. 
It  is  a  power  of  self-preservation,  and  was 
never  intended  to  be  surrendered. 

But  it  is  argued  in  support  of  the  claim  of 
the  plaintiff,  that  the  conveyance  of  passengers 
from  foreign  countries  is  a  branch  of  com- 
merce, and  that  the  provisions  of  the  Massa- 
chuKetts  law,  which  meet  the  ship  on  navigable 
water  and  detain  her  until  the  bond  is  given 
and  the  money  paid,  are  a  regulation  of  com- 
merce; and  that  the  grant  to  Congress  of  the 
power  to  regulate  commerce  is  of  itself  a  pro- 
hibition to  the  States  to  make  any  regulation 
upon  the  subject.  The  construction  of  this  ar- 
ticle of  the  Constitution  was  fully  discussed 
in  the  opinions  delivered  in  the  License  Cases, 
reported  in  5  Howard.  I  do  not  propose  to  re- 
peat here  what  I  then  said,  or  what  was  said  by 
other  members  of  the  court  with  whom  I 
agreed.  It  will  appear  by  the  report  of  the 
case,  that  five  of  the  justices  of  this  court,  be- 
ing a  majority  of  the  whole  bench,  held  that 
the  grant  of  the  power  to  Congress  was  not  s 
prohibition  to  the  States  to  make  such  reguls- 
tions  as  they  deemed  necessary,  in  their  own 
ports  and  harbors,  for  the  convenience  of  trade 
or  the  security  of  health;  and  that  such  reguls- 
Uoua  were  valid,  unless  they  came  in  conflict 
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with  an  act  of  Congress.  After  such  opinions, 
judicially  delivered,  I  had  supposed  that  ques- 
tion to  be  settled,  so  far  as  any  question  upon 
the  construction  of  the  Constitution  ought  to 
be  regarded  as  closed  by  the  decision  of  this 
court.  I  do  not,  however,  object  to  the  revision 
oi  it,  and  am  quite  willing  that  it  be  regarded 
hereafter  as  the  law  of  this  court,  that  its  opin- 
ion upon  the  construction  of  the  Constitution  is 
always  open  to  discussion  when  it  is  supposed 
to  have  been  founded  in  error,  and  that  its  ju- 
dicial authority  should  hereafter  depend  alto- 
gether on  the  force  of  the  reasoning  by  which 
it  is  supported.  Referring  to  my  opinion  on 
that  occasion,  and  the  reasoning  by  which  it  is 
471*]  maintained,  as  showing  what  I  *still 
think  upon  the  subject,  I  desire  now  to  add  to 
it  a  reference  to  the  thirty -second  number  of 
the  Federalist,  which  shows  that  the  construc- 
tion given  to  this  clause  of  the  Constitution  by 
a  majority  of  the  justices  of  this  court  is  the 
same  that  was  given  to  it  at  the  time  of  its 
adoption  by  the  eminent  men  of  the  day  who 
were  concerned  in  framing  it,  and  active  in  sup- 
porting it.  For  in  that  number  it  is  explicitly 
afifirmed,  that,  "notwithstanding  the  affirma- 
tive grants  of  general  authorities,  there  haa 
been  the  most  pointed  care  in  those  cases  where 
it  was  deemed  improper  that  the  like  authori- 
ties should  reside  in  the  States,  to  insert  nega- 
tive clauses  prohibiting  the  exercise  of  them  by 
the  States."  The  grant  of  a  general  authority 
to  regulate  commerce  is  not,  therefore,  a  pro- 
hibition to  the  States  to  make  any  regulations 
concerning  it  within  their  own  territorial  limits, 
not  in  conflict  with  the  regulations  of  Congress. 

But  I  pass  from  this  objection,  which  was 
sufficiently  discussed  in  the  License  Cases,  and 
come  to  the  next  objection  founded  on  the 
same  clause.  It  is  this:  that  the  law  in  ques- 
tion is  a  regulation  of  commerce,  and  is  in  con- 
flict with  the  regulations  of  Congress  and  with 
treaties,  and  must  yield  to  the  paramount  au- 
thority over  this  subject  granted  to  the  United 
SUtes. 

It  is  a  sufficient  answer  to  this  argument  to 
say,  that  no  treatpr  or  act  of  Congres  has  been 
produced  which  gives,  or  attempU  to  give,  to 
all  aliens  the  right  to  land  in  a  State.  The 
Act  of  March  2,  1799,  eh.  23,  see.  46,  has  been 
referred  to,  and  much  pressed  in  the  argument. 
But  this  law  obviously  does  nothing  more  than 
exempt  certain  articles  belonging  to  a  passenger 
from  the  duties  which  the  United  States  had  a 
rig^t  to  exact  If  they  thought  proper.  Undoubt- 
edly the  law  presupposes  that  the  passenger 
will  be  permitted  to  land.  But  it  does  not  at- 
tempt to  confer  on  him  the  right.  Indeed,  the 
construction  contended  for  would  be  a  startling 
one  to  the  States,  if  Congress  has  the  power 
now  claimed  for  it.  For  neither  this  nor  any 
other  law  of  Congress  prescribes  the  character 
or  condition  of  the  persons  who  may  be  taken 
on  board  in  a  foreign  port  to  be  brought  to 
the  United  States.  It  makes  no  regulations  up- 
on the  subject,  and  leaves  the  selection  alto- 
gether to  the  discretion  and  pleasure  of  the  ship 
owner  or  ship  master.  The  ship  owner,  as  well 
as  the  ship  master,  is  in  many  cases  a  foreigner, 
acting  sometimes,  perhaps,  under  the  influence 
of  foreign  governments  or  foreign  cities,  and 
having  no  common  interest  or  sympathy  with 
the  people  of  the  United  States;  and  he  may  I 


be  far  more  disposed  to  bring  away  the  worst 
and  most  dangerous  portion  of  the  population 
rather  than  the  moral  and  industrious  citizen. 
And  as  the  Act  of  1799  speaks  of  passengers 
^generally,  and  makes  no  distinction  as  [*472 
to  their  character  or  health,  if  the  argument  of 
the  counsel  for  the  plaintiff  can  be  maintained, 
and  this  law  gives  every  passenger  which  the 
ship  owner  has  selected  and  brought  with  him 
the  right  to  land,  then  this  act  of  Congress  has 
not  only  taken  away  from  the  States  the  right 
to  determine  who  is  and  who  is  not  flt  to  be 
received  among  them,  but  has  delected  this 
high  and  delicate  power  to  foreien  ship  masters 
and  foreign  ship  owners.  And  if  they  have 
taken  on  board  tenants  of  their  almshouses  or 
workhouses,  or  felons  from  their  jails,  if  Con- 
gress has  the  power  contended  for,  and  this  act 
of  Congress  will  bear  the  construction  given  to 
it,  and  ^ive  to  every  passenger  the  right  to  land, 
then  this  mass  of  pauperism  and  vice  may  be 
poured  out  upon  the  shores  of  a  State  in  oppo- 
sition to  its  laws,  and  the  State  authorities  are 
not  permitted  to  resist  or  prevent  it. 

It  is  impossible,  upon  any  sound  principle  of 
construction,  so  to  interpret  this  law  of  Con- 
gress. Its  language  will  not  justify  it,  nor  can 
such  be  supposed  to  have  been  the  policy  of  the 
United  States,  or  such  its  disposition  towards 
the  States.  The  general  government  merely 
intended  to  exercise  its  powers  in  exempting 
the  articles  mentioned  from  duties,  leaving  it 
to  the  States  to  determine  whether  it  was  com- 
patible with  their  interest  and  safety  to  per- 
mit the  person  to  land.  And  this  power  the 
States  have  always  exercised  before  and  since 
thepassage  of  this  act  of  Congress. 

The  same  answer  may  be  given  to  the  argu- 
ment on  treaty  stipulations.  The  Treaty  of 
1794,  article  4,  referred  to  and  relied  on,  is  no 
longer  in  force.  But  the  same  provision  it, 
however,  substantially  contained  in  the  first 
article  of  the  convention  with  Great  Britain  of 
tFuIy  3,  1815,  with  this  exception,  that  it  puts 
British  subjects  in  this  respect  on  the  same 
footing  with  other  foreigners.  But  the  per- 
mission there  mutually  given,  to  reside  and  hire 
houses  and  warehouses,  and  to  trade  and  traffic, 
is  in  express  terms  made  subject  to  the  laws  of 
the  two  countries  respectively.  Now,  the 
privileges  here  given  within  the  several  States 
are  all  regulated  by  State  laws,  and  the  refer- 
ence to  the  laws  of  this  country  necessarily  ap- 
plies to  them,  and  subjects  the  foreigner  to 
their  decision  and  control.  Indeed,  the  treaty 
may  be  said  to  disavow  the  construction  now 
attempted  to  be  given  to  it.  Nor  do  I  see  how 
any  argument  against  the  validity  of  the  State 
law  can  be  drawn  from  the  Act  of  Congress  of 
1819.  On  the  contrary,  this  act  seems  accurate- 
ly to  mark  the  line  of  division  between  the 
powers  of  the  general  and  State  governments 
over  this  subject;  and  the  powers  of  the  former 
have  been  exercised  in  the  passage  of  this  law 
without  encroaching  on  the  rights  of  the  latter. 
It  regulates  *the  numb«'  of  passengers  [*47S 
which  may  be  taken  on  board,  and  brought  to 
this  country  from  foreign  ports,  in  proportion 
to  the  tonnage  of  the  vessel,  and  directs  that, 
at  the  time  of  making  his  entry  at  the  custom- 
house, the  captain  shall  deliver  to  the  collector 
a  list  of  the  passengers  taken  on  board  at  any 
foreign  port  or  place,  stating  their  ti^fi,  sex,  and 
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ocruiiation,  and  whether  they  intend  to  become 
inhabitants  of  this  country,  and  how  many 
have  died  on  the  voyage;  and  this  list  is  to  be 
returned  quarterly  to  the  State  Department,  to 
be  laid  before  Congress.  But  the  law  makes 
no  provision  for  their  landing,  nor  does  it  re- 

2uire  any  inspection  as  to  their  health  or  con- 
ition.  These  matters  are  evidently  intended 
to  be  left  to  the  State  government,  when  the 
voyage  has  ended,  by  the  proper  custom  house 
tntry.    For  it  cannot  be  supposed  that,  if  the 

.  Legislature  of  the  United  States  intended  by 
this  law  to  give  the  passengers  a  right  to  land, 
it  would  have  been  so  regardless  of  the  lives, 
and  health,  and  interests  of  our  own  citizens 
as  to  make  no  inquiry  and  no  examination 
upon  a  subject  which  so  nearly  concerned  them. 
But  it  directs  no  inquiries,  evidently  because 
the  power  was  believed  to  belong  to  the  States. 
And  as  the  landing  of  the  passengers  depended 
on  the  State  laws,  the  inquiries  as  to  their 
health  and  condition  properly  belonged  to  the 
State  authorities.  The  Act  of  1819  may  fairly 
be  taken  as  denoting  the  true  line  of  division 
between  the  two  sovereignties,  as  established  by 
the  €k>nstitution  of  the  United  States  and 
recognized  by  Congress. 

I  forbear  to  speak  of  other  laws  and  treaties 
referred  to.  They  are  of  the  same  import,  and 
are  susceptible  of  the  same  answer.  There  is 
no  conflict,  therefore,  between  the  law  of  Mas- 
sachusetts and  any  treaty  or  law  of  the  United 
States. 

Undoubtedly,  vessels  engaged  in  the  trans- 
portation of  passengers  from  foreign  countries 
may  be  regulated  by  Congress,  and  are  a  part 
of  the  commerce  of  the  country.  Congress 
may  prescribe  how  the  vessel  shall  be  manned 
and  navigated  and  equipped,  and  how  many 
passengers  she  may  bring,  and  what  provision 
shall  b^  made  for  them,  and  what  tonnage  she 
shall  pa^.  But  the  law  of  Massachusetts  now 
in  question  does  not  in  any  respect  attempt  to 
regulate  this  trade  or  impose  burdens  upon  it. 
I  do  not  speak  of  the  duty  enjoined  upon  the 
pilot,  because  that  provision  is  not  now  before 
ns,  although  I  see  no  objection  to  it.  But  this 
law  imposes  no  tonnage  duty  on  the  'ship,  or 
any  tax  upon  the  captain  or  passengers  for  en- 
tering its  waters.  It  merely  refuses  permission 
to  the  passengers  to  land  until  the  security  de- 
manded bv  the  State  for  the  protection  of  its 
own  people  from  the  evils  of  pauperism  has 
been  given.  If,  however,  the  treaty  or  act  of 
474*]  Congress  above  referred  to  had  *at- 
tempted  to  compel  the  State  to  receive  them 
without  any  security,  the  question  would  not 
be  on  any  conflicting  regulations  of  commerce, 
but  upon  one  far  more  important  to  the  States, 
that  Is,  the  power  of  deciding  who  should  or 
should  not  be  permitted  to  reside  among  its 
citizens.  Upon  that  subject  I  have  already 
stated  my  opinion.  I  cannot  believe  that  it 
was  ever  intended  to  vest  in  Congress,  by  the 
general  words  in  relation  to  the  regulation  of 
commerce,  this  overwhelming  power  over  the 
States.  For  if  the  treaty  stipulation  before  re- 
ferred to  can  receive  the  construction  given  to 
it  in  th«  argument,  and  has  that  commanding 
power  claimed  for  it  over  the  States,  then  the 
emancipated  slaves  of  the  West  Indies  have  at 
Ma  hour   the  absolute  right  to   reside,  hire 
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Southern  States,  in  spite  of  any  State  law  to 
the  contrary;  inevitably  producing  the  most 
serious  discontent,  and  ultimately  leading  to 
the  most  painful  consequences.  It  will  hardly 
be  said,  that  such  a  power  was  granted  to  the 
general  government  m  the  confidence  that  it 
would  not  be  abused.  The  statesmen  of  that 
day  were  too  wise  and  too  well  read  in  the  les- 
sons of  history  and  of  their  own  times  to  con- 
fer unnecessary  authority  under  any  such  delu- 
sion. And  I  cannot  imagine  any  power  more 
unnecessary  to  the  general  government,  and  at 
the  same  time  more  dangerous  and  full  of  peril 
to  the  States. 

But  there  is  another  clause  in  the  Constitu- 
tion which  it  is  said  confers  the  exclusive  pow- 
er over  this  subject  upon  the  general  covem- 
ment.  The  ninth  section  of  the  flrst  article  de- 
clares that  the  migration  or  importation  of 
such  persons  as  any  of  the  States  then  existing 
should  think  proper  to  admit  should  not  be 
prohibited  by  the  Congress  prior  to  the  year 
1808,  but  that  a  tax  or  duty  mi^ht  be  imposed 
on  such  importation,  not  exceedmg  ten  dollars 
for  each  importation.  The  word  "migration" 
is  supposed  to  apply  to  alien  freemen  volunta- 
rily migrating  to  this  country,  and  this  clause 
to  place  their  admission  or  migration  entirely 
in  the  power  of  Congress. 

At  the  time  of  the  adoption  of  the  Constitu- 
tion, this  clause  was  understood  by  its  friends 
to  apply  altogether  to  slaves.  The  Mai^son 
Papers  will  show  that  it  was  introduced  and 
adopted  solely  to  prevent  Congress,  before  the 
time  specified,  from  prohibiting  the  introduc- 
tion of  slaves  from  Africa  into  such  States  as 
should  think  proper  to  admit  them.  It  was 
discussed  on  that  ground  in  the  debates  upon 
it  in  the  Convention;  and  the  same  construction 
is  given  to  it  in  the  forty -second  number  of 
the  Federalist,  which  was  written  by  Mr. 
Madison,  and  certainly  nobody  could  have  un- 
derstood the  object  and  intention  of  this  clause 
better  than  he  did. 

*It  appears  from  this  number  of  the  [*47f 
Federalist  that,  those  who  in  that  day  were  op- 
posed to  the  Constitution,  and  endeavoring  to 
prevent  its  adoption,  represented  the  word  "mi- 
gration" as  emoracing  freemen  who  might  de- 
sire to  migrate  from  Europe  to  this  country, 
and  objected  to  the  clause  because  it  put  it  m 
the  power  of  Congress  to  prevent  it.  But  the 
objection  made  on  that  ground  is  dismissed  in  a 
few  words,  as  being  so  evidently  founded  <m 
misconstruction  as  to  be  unworthy  of  serious 
reply;  and  it  is  proper  to  remark  that  the  ob- 
jection then  made  was,  that  it  was  calculated 
to  prevent  voluntary  and  beneflcial  migration 
from  Europe,  which  all  the  States  desired  to 
encourage.  Now,  the  argument  is,  that  it  was 
inserted  to  secure  it,  and  to  prevent  it  from  be- 
ing interrupted  by  the  States.  If  the  word  can 
be  applied  to  voluntary  immigrants,  the  con- 
struction put  upon  it  by  those  who  opposed  the 
Constitution  is  certainly  the  just  one;  for  it  is 
difficult  to  imagine  why  a  power  should  be  so 
explicitly  and  carefully  conferred  on  Congress 
to  prohibit  immigration,  unless  the  majority  of 
the  States  desired  to  put  an  end  to  it,  and  to 
prevent  any  particular  State  from  contravening 
this  policy.  But  it  is  admitted  on  all  hands, 
that  it  was  then  the  policy  of  all  the  States  to 
eiico\ix«k^<&  Immigrationy  as  it  was  also  the  poli- 
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ey  of  the  far  greater  number  of  them  to  dia- 
courage  the  ^rican  slave  trade.  And  with 
these  opposite  views  upon  these  two  subjects, 
the  framers  of  the  Constitution  would  never 
have  bound  them  together  in  the  same  clause, 
nor  spoken  of  them  as  kindred  subjects  which 
ought  to  be  treated  alike,  and  which  it  would 
be  the  probable  policy  of  Ck)ngre8S  to  prohibit 
at  the  same  time.  No  State  could  fear  any 
evil  from  the  discouragement  of  immigration  by 
other  States,  because  it  would  have  the  power 
of  opening  its  own  doors  to  the  immigrant,  and 
of  securing  to  itself  the  advantages  it  desired. 
The  refusal  of  other  States  could  in  no  degree 
affect  its  interests  or  counteract  its  policy.  It 
ia  only  upon  the  ground  that  they  considered 
it  an  evil,  and  desired  to  prevent  it,  that  this 
word  can  be  construed  to  mean  freemen,  and 
to  class  them  in  the  same  provision,  and  in  the 
same  words  with  the  importation  of  slaves. 
The  limitation  of  the  prohibition  also  shows 
that  it  does  not  apply  to  voluntary  immigrants. 
Congress  could  not  prohibit  the  migration  and 
importation  of  such  persons  during  the  time 
specified  **in  such  States  as  might  think  prop- 
er to  admit  them."  This  provision  clearly  im- 
plies that  there  was  a  well  known  difference  of 
policy  among  the  States  upon  the  subject  to 
which  this  article  relates.  X^ow,  in  regard  to 
voluntary  immigrants,  all  the  States,  without 
exception,  not  only  admitted  them,  but  encour- 
mged  them  to  come;  and  the  words  "in  such 
States  as  may  think  proper  to  admit  them" 
476*]  *wou1d  have  been  useless  and  out  of 
place  if  applied  to  voluntary  immigrants.  But 
in  relation  to  slaves  it  was  known  to  be  other- 
wise; for  while  the  African  slave  trade  was 
still  permitted  in  some  of  the  more  Southern 
States,  it  had  been  prohibited  may  years  be- 
fore, not  only  in  what  are  now  called  free 
States,  but  also  in  States  where  slavery  still 
exists.  In  Maryland,  for  example,  it  was  pro- 
hibited as  early  as  1783.  The  qualification  of 
the  power  of  prohibition,  therefore,  by  the 
words  above  mentioned,  was  entirely  appro- 
priate to  the  importation  of  slaves,  but  in- 
appropriate and  useless  in  relation  to  freemen. 
They  could  not  and  would  not  have  been  insert- 
ed if  the  clause  in  question  embraced  them. 

I  admit  that  the  word  "migration"  in  this 
clause  of  the  Constitution  has  occasioned  some 
difficulty  in  its  construction;  yet  it  was,  in  niy 
judgment,  inserted  to  prevent  doubts  or  cavils 
upon  its  meaning;  for  as  the  words  "imports" 
and  "importation"  in  the  English  laws  had  al- 
ways been  applied  to  "property  and  things," 
as  contradistinguished  from  "persons,"  it  seems 
to  have  been  apprehended  that  disputes  might 
arise  whether  these  words  covered  the  intro- 
duction of  men  into  the  country,  although  these 
men  were  the  property  of  the  persons  who 
brought  them  in.  The  framers  of  the  Constitu- 
tion were  unwilling  to  use  the  word  "slaves" 
in  the  instrument,  and  described  them  as  per- 
sons; and  so  describing  them  they  employed 
a  word  that  would  describe  them  as  persons 
and  which  had  uniformly  been  used  when  per- 
sons were  spoken  of,  and  also  the  word  which 
was  always  applied  to  matters  of  property. 
The  whole  context  of  the  sentence,  and  its  pro- 
visions and  limitations,  and  the  construction 
given  to  it  by  those  who  assisted  in  framing 
the  clause  in  question,  show  that  it  was  intend- 
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ed  to  embrace  those  persons  only  who  were 
brought  in  as  property. 

But  apart  from  these  considerations,  and 
assuming  that  the  word  "migration"  was  in- 
tended to  describe  those  who  voluntarily  came 
into  the  country,  the  power  granted  is  merely 
a  power  to  prohibit,  not  a  power  to  compel 
the  State  to  admit  it. 

And  it  is  carrying  the  powers  of  the  general 
government  by  construction,  and  without  ex- 
press grant  or  necessary  implication,  much 
farther  than  has  ever  heretofore  been  done,  if 
the  former  is  to  be  construed  to  carry  with  it 
the  latter.  The  powers  are  totally  different  in 
their  nature,  and  totally  different  in  their  ac- 
tion on  the  States.  The  prohibition  could 
merely  retard  the  growth  of  population  in  the 
States.  It  could  bring  upon  them  no  danger* 
nor  any  new  evil,  moral  or  physical. 

But  the  power  of  compelling  them  to  receive 
and  to  retain  among  them  persons  whom  the 
State  may  deem  danserous  to  its  peace,  or  who 
may  be  tainted  with  crimes  or  infectious 
'diseases,  or  who  may  be  a  burden  [*47  7 
upon  its  industrious  citizens,  would  subject  its 
domestic  concerns  and  social  relations  to  the 
power  of  the  federal  government. 

It  would  require  very  plain  and  unambig- 
uous words  to  convince  me  that  the  States  had 
consented  thus  to  place  themselves  at  the  feet 
of  the  general  government;  and  if  this  power 
is  granted  in  regard  to  voluntary  immigrants, 
it  is  equally  granted  in  the  case  of  slaves.  The 
grant  of  power  is  the  same,  and  in  the  same 
words,  with  respect  to  migration  and  to  impor- 
tation, with  the  exception  of  the  right  to  im- 
pose a  tax  upon  the  latter;  and  if  the  States 
have  granted  this  great  power  in  one 
case,  they  have  granted  it  in  the  other;  and 
every  State  may  be  compelled  to  receive  a  cargo 
of  slaves  from  Africa,  whatever  danger  it  may 
bring  upon  the  State,  and  however  earnestlv 
it  may  desire  to  prevent  it.  If  the  word  "mi- 
gration" is  supposed  to  include  voluntary  immi- 
grants, it  ought  at  least  to  be  confined  to  the 
power  granted,  and  not  extended  by  construc- 
tion to  another  power,  altogether  unlike  in  its 
character  and  consequences,  and  far  more  for- 
midable to  the  States. 

But  another  clause  is  relied  on  by  the  plain- 
tiff to  show  that  this  law  is  unconstitutional. 
It  is  said  that  passengers  are  imports,  and 
that  this  charge  is  therefore  an  impost  or  duty 
on  imports,  and  prohibited  to  the  States  by  the 
second  clause  of  the  tenth  section  of  the  first 
article.  This  obiection,  as  well  as  others  which 
I  have  previously  noticed,  is  in  direct  conflict 
with  decisions  heretofore  made  by  this  court. 
The  point  was  directly  presented  in  the  case 
of  Mihi  V.  The  City  of  New  York,  11  Peters, 
102,  and  was  there  deliberately  considered,  and 
the  court  decided  that  passengers  clearly  were 
not  imports.  This  decision  is  perfectly  in  ac- 
cordance with  the  definition  of  the  word  pre- 
viously given  in  the  case  of  Brown  v.  Maryland, 
12  Wheat.  419.  Indeed,  it  not  only  accords 
with  this  definition,  but  with  the  long  estab- 
lished and  well  settled  meaning  of  the  word. 
For  I  think  it  may  safely  be  affirmed,  that, 
both  in  England  and  this  country,  the  words 
"imports"  and  "importation,"  in  statute^,  in 
statistical  tables,  in  official  reports,  and  in  pub- 
lic debateiL  have  uniformly  been  applied  ta 
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articles  of  property,  and  never  to  passengers 
voluntarily  coming  to  the  country  in  ships;  and 
in  the  debates  of  the  Convention  itself,  the 
words  are  constantly  so  used. 

The  members  of  the  Convention  unquestion- 
ably used  the  words  they  inserted  in  the  Con- 
stitution in  the  same  sense  in  which  thev  used 
them  in  their  debates.  It  was  their  object  to 
be  understood,  and  not  to  mislead,  and  they 
ought  not  to  be  supposed  to  have  used  familiar 
words  in  a  new  or  unusual  sense.  And  there 
is  no  reason  to  suppose  that  they  did  not 
478*]  *use  the  word  "imports,"  when  they 
inserted  it  in  the  Constitution,  in  the  sense  in 
which  it  had  been  familiarly  used  for  ages,  and 
in  which  it  was  daily  used  by  themselves.  If 
in  this  court  we  are  at  liberty  to  give  old  words 
new  meanings  when  we  find  them  in  the  Con- 
stitution, there  is  no  power  which  may  not,  by 
tnis  mode  of  construction,  be  conferred  on  the 
general  government  and  denied  to  the  States. 

But  if  the  plaintiff  could  succeed  in  main- 
taining that  passengers  were  imports,  and  that 
the  money  demanded  was  a  duty  on  imports, 
he  would  at  the  same  time  prove  that  it  belongs 
to  the  United  States,  and  not  to  him,  and,  con- 
sequently, that  he  is  not  entitled  to  recover  it. 
The  tenth  section  of  the  first  article  prohibits 
a  State  from  laying  any  dutv  on  imports  or  ex- 
ports except  what  may  be  absolutely  necessary 
for  the  execution  of  its  inspection  laws.  What- 
ever is  necessary  for  that  purpose  may  there- 
fore be  laid  by  the  State  without  the  previous 
consent  of  Congress. 

If  passengers  are  imports,  then  their  condi- 
tion may  be  examined  and  inspected  by  an  offi- 
cer of  the  State  like  any  other  import,  for  the 
purpose  of  ascertaining  whether  they  may  not 
when  landed  bring  disease  or  pauperism  into 
the  State;  for  if  the  State  is  bound  to  permit 
them  to  land,  its  citizens  have  yet  the  right  to 
know  if  there  is  danger,  that  they  may  en- 
deavor to  avert  it,  or  to  escape  from  it.  They 
have,  therefore,  under  the  clause  of  the  Con- 
stitution above  mentioned,  the  power  to  lay  a 
duty  on  this  import,  as  it  is  called,  to  pay 
the  necessary  expenses  of  the  inspection.  It 
is,  however,  said  that  more  than  sufficient  to 
pay  the  necessary  expenses  of  the  inspection 
was  collected,  and  that  the  duty  was  laid  also 
for  other  purposes.  This  is  true.  But  it  does 
not  follow  that  the  party  who  paid  the  money 
is  entitled  to  recover  it  back  from  the  State. 
On  the  contrary,  it  is  expressly  provided  in  the 
clause  above  mentioned,  that  the  net  produce  of 
all  duties  and  imposts  laid  by  any  State  on  im- 
ports or  exports  shall  be  for  the  use  of 
the  treasury  of  the  United  States.  If,  there- 
fore, these  passengers  were  imports,  within 
the  meaning  of  this  dause  of  the  Constitution, 
and  the  money  in  question  a  duty  on  imports, 
then  the  net  produce  or  surplus,  after  paying 
the  necessary  expenses  of  inspection,  belongs  to 
the  treasury  of  the  United  States.  The  plain- 
tiff haa  no  right  to  it,  and  cannot  maintain  a 
suit  for  it.  It  is  appropriated  by  the  express 
words  of  the  Constitution  to  the  United  States, 
and  they,  and  they  alone,  would  have  a  right 
to  claim  it  from  the  State.  The  argument, 
however,  that  passengers  are  imports,  is,  in  my 
Judgment,  most  evidently  without  any  reason- 
mble  foundation. 

The  onl^  remaining  topic  which  wttOA  to  re- 
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quire  examination  *is  the  objection,  [*479 
that  the  money  demanded  is  a  tax  on  the  cap- 
tain of  the  vessel,  and  therefore  a  regulation 
of  commerce. 

This  argument,  I  think,  is  sufficiently  an- 
swered by  what  I  have  already  said  as  to  the 
real  and  true  character  of  the  transaction,  and 
the  relative  powers  of  the  Union  and  the  States. 
But  I  proceed  to  inquire  whether,  if  the  law  of 
MaRsachusetts  be  a  tax,  it  is  not  a  legitimate 
exercise  of  its  taxing  power,  putting  aside  for 
the  present  the  other  considerations  herein  be- 
fore mentioned,  and  which  I  think  amply  suf- 
ficient to  maintain  its  validity. 

Undoubtedly  the  ship,  although  engaged  in 
the  transportation  of  passengers,  is  a  vehicle  of 
commerce,  and  within  the  power  of  regulation 
granted  to  the  general  government;  and  I  as- 
sent fully  to  the  doctrme  upon  that  subject 
laid  down  in  the  case  of  Gibbons  v.  Ogden.  But 
it  has  always  been  held  that  the  power  to  regu- 
late commerce  does  not  give  to  Congress  the 
power  to  tax  it,  nor  prohibit  the  States  from 
taxing  it  in  their  own  ports,  and  within  their 
own  jurisdiction.  The  authority  of  Congress  to 
lay  taxes  upon  it  is  derived  from  the  express 
grant  of  power,  in  the  eighth  section  of  the 
first  article,  to  lay  and  collect  taxes,  duties,  im- 

Sosts,  and  excises,  and  the  inability  of  the 
tates  to  tax  it  arises  from  the  express  prohibi- 
tion contained  in  the  tenth  section  of  the  same 
article. 

This  was  the  construction  of  the  Constitutioa 
at  the  time  of  its  adoption,  the  construction 
under  which  the  people  of  the  States  adopted 
it,  and  which  has  been  affirmed  in  the  clearest 
terms  by  the  decisions  of  this  court. 

In  the  thirty-second  number  of  the  Federal- 
ist.  before  referred  to,  and  several  of  the  pre- 
ceding numbers,  the  construction  of  the  Con- 
stitution as  to  the  taxing  power  of  the  genera] 
government  and  of  the  States  is  very  fiSly  ex- 
amined, and  with  all  that  clearness  and  ability 
which  everywhere  mark  the  labors  of  its  dis- 
tinguished authors;  and  in  these  numbers,  and 
more  especially  in  the  one  above  mentioned,  the 
construction    above    stated    is    given    to    the 
Constitution,  and  supported  by  the  most  con- 
clusive arguments.    It  maintains  that  no  ri^t 
of  taxation  which  the  States  had  previouslj 
enjoyed  was  surrendered  unless  expressly  pro- 
hibited;   that    it    was    not   impaired   by   anj 
affirmative  grant  of  power  to  the  general  gov- 
ernment ;  that  duties  on  imports  were  a  part  of 
the  taxing  power,  and  that  the  States  would 
have  had  a  right,  after  the  adoption    of  the 
Constitution,  to  lay  duties  on  imports  and  ex- 
ports, if  they  had  not  been  expressly  prohibited. 

The  grant  of  the  power  to  regulate  com- 
merce, therefore,  did  not,  in  the  opinion  of  Mr. 
Hamilton,  Mr.  MadisoiL  and  Mr.  Jay,  prohibit 
the  States  from  laying  imposts  and  duties  npoD 
^imports  brought  into  their  own  terri-  [*480 
tories.  It  did  not  apply  to  the  right  of  taxt- 
tion  in  either  sovereignty,  the  taxing  pover 
bein^  a  distinct  and  separate  power  mm  the 
regulation  of  commerce;  and  the  right  of  taxs- 
tion  in  the  States  remaining  over  every  sub- 
ject where  it  before  existed,  with  the  excep- 
tion only  of  those  expressly  prohibited. 

This  construction,  as  given  by  the  Federalist, 
was  recognized  as  the  true  one,  and  affirmed 
by  this  court,  in  the  case  of  Gibbons  t.  Ogden 
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9  Wlieat.  201.  The  passage  upon  this  sub- 
ject is  so  clear  and  forcible,  that  I  quote  the 
words  used  in  the  opinion  of  the  court,  which 
was  delivered  by  Chief  Justice  Marshall. 

"In  a  separate  clause,"  he  says,  "of  the  enu- 
meration, the  power  to  reflate  commerce  is 
given,  as  being  entirely  distinct  from  the  right 
to  levy  taxes  and  imposts,  and  as  being  a  new 
power  not  before  conferred.  The  Constitution 
then  considers  those  powers  as  substantive  and 
distinct  from  each  other,  and  so  places  them  in 
the  enumeration  it  contains.  The  power  of 
imposing  duties  on  imports  is  classed  with  the 
power  to  levy  taxes,  and  that  seems  to  be  its 
natural  place.  But  the  power  to  lev^  taxes 
could  never  be  considered  as  abridging  the 
right  of  the  States  on  that  subject;  and  they 
might,  consequently,  have  exercised  it  by  levy- 
ing duties  on  imports  or  exports,  bad  the  Con- 
stitution contained  no  prohibition  upon  the 
subject.  This  prohibition,  then,  is  an  excep- 
tion from  the  a(»cnowledged  power  of  the  States 
to  levy  taxes,  not  from  the  questionable  power 
to  regulate  commerce." 

With  such  authorities  to  support  me,  so 
dearly  and  explicitly  stating  the  doctrine,  it 
cannot  be  necessary  to  pursue  the  argument 
further. 

I  may  therefore  safely  assume,  that,  accord- 
ing to  the  true  construction  of  the  Constitution, 
the  power  granted  to  Congress  to  regulate  com- 
merce did  not  in  any  degree  abridge  the  power 
of  taxation  in  the  States;  and  that  they  would 
at  this  day  have  the  right  to  tax  the  merchan- 
dise brought  into  their  ports  and  harbors  by  the 
authority  and  under  the  regulations  of  Con- 
gress, had  they  not  been  expressly  prohibited. 

They  are  expressly  prohibited  from  laying 
any  duty  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  their 
inspection  laws,  and  also  from  laying  any  ton- 
nage duty.  So  far,  their  taxing  power  over 
commerce  is  restrained,  but  no  further.  They 
retain  all  the  rest;  and  if  the  money  demanded 
is  a  tax  upon  commerce,  or  the  instrument  or 
vehicle  of  commerce,  it  furnishes  no  objection 
to  it  unless  it  is  a  duty  on  imports  or  a  tonnage 
duty,  for  these  alone  are  forbidden. 
481*]  *And  this  brings  me  back  to  the  ques- 
tion whether  alien  passengers  from  a  foreign 
country  are  imports.  I  have  already  discussed 
that  question,  and  need  not  repeat  what  I  have 
said.  Most  clearly,  in  my  opinion,  they  are 
not  imports;  and  if  they  are  not,  then,  accord- 
ing to  the  authorities  referred  to,  the  State  has 
a  right  to  tax  them — their  authority  to  tax 
not  being  abridged  in  any  respect  by  the  power 
in  the  general  government  to  regulate  com- 
merce. I  say  nothing  as  to  its  being  a  tonnage 
duty,  for,  although  mentioned  in  tlie  argument, 
I  do  not  suppose  any  reliance  could  be  placed 
upon  it. 

It  is  said  that  this  is  a  tax  upon  the  captain, 
and  therefore  a  tax  upon  an  instrument  of  com- 
merce. According  to  the  authorities  before  re- 
ferred to,  if  it  were  a  tax  on  the  captain  it 
would  be  no  objection  to  it,  unless  it  were  indi- 
rectly a  duty  on  imports  or  tonnage. 

Unauestionably  a  tax  on  the  captain  of  a 
ship,  oringing  in  merchandise,  would  be  indi- 
rectly a  tax  on  imports,  and  consequently  un- 
lawful; but  his  being  an  instrument  of  com- 
merce and  navigation  does  not  make  it  so;  for 


a  tax  upon  the  instrument  of  commerce  is  not 
forbidden.  Indeed,  taxes  upon  property  in  ships 
are  continually  laid,  and  their  validity  never 
yet  doubted.  And  to  maintain  that  a  tax  upon 
him  is  invalid,  it  must  first  be  shown  that  pas- 
sengers are  imports  or  merchandise,  and  that 
the  tax  was  therefore  indirectly  a  tax  upon  im- 
ports. 

But  although  this  money  is  demanded  of  the 
captain,  and  required  to  be  paid  by  him  or  his 
owner  before  the  passenger  is  landed,  it  is  in  no 
proper  and  legitimate  sense  of  the  word  a  tax 
on  him.  Goods  and  merchandise  cannot  be 
landed  by  the  captain  until  the  duties  upon 
them  are  paid  or  secured.  He  may,  if  he 
pleases,  pay  the  duty  without  waiting  for  his 
owner  or  consignee.  So  here  the  captain,  if  he 
chose,  might  pay  the  money  and  obtain  the 
privilege  of  landing  his  passengers  without 
waiting  for  his  owner  or  consignee.  But  he 
was  under  no  obligation  to  do  it.  Like  the 
case  of  a  cargo,  he  could  not  land  his  passen- 
gers until  it  was  done.  Yet  the  duties  de- 
manded in  the  former  case  have  never  been 
supposed  to  be  a  tax  on  the  captain,  but  upon 
the  goods  imported.  And  it  would  be  against 
all  analogy,  and  against  the  ordinary  construc- 
tion of  all  statutes,  to  call  this  demand  a  tax  on 
the  captain.  The  amount  demanded  depends 
upon  tne  number  of  passengers  who  desire  to 
land.  It  is  not  a  fixed  amount  on  every  cap- 
tain or  every  ship  engaged  in  the  passenger 
trade;  nor  upon  her  amount  oi  tonnage.  It  is 
no  objection,  then,  to  the  Massachusetts  law  to 
say,  that  the  ship  is  a  vehicle  or  the  captain  an 
instrument  of  commerce. 

The  taxing  power  of  the  State  is  restrained 
only  where  the  *tax  is  directly  or  indi-  [*483 
rectly  a  duty  on  imports  or  tonnage.  And  the 
case  before  us  is  the  first  in  which  this  power 
has  been  held  to  be  still  further  abridged  by 
mere  affirmative  grants  of  power  to  the  general 
government.  In  my  judgment,  this  restriction 
on  the  power  of  the  States  is  a  new  doctrine,  in 
opposition  to  the  contemporaneous  construc- 
tion and  the  authority  of  adjudged  cases. 
And  if  it  is  liereafter  to  be  the  law  of  this 
court,  that  the  power  to  regulate  commerce 
has  abridged  the  taxing  power  of  the  States 
upon  the  vehicles  or  instruments  of  commerce, 
I  cannot  foresee  to  what  it  may  lead;  whether 
the  same  prohibition,  upon  the  same  principle, 
may  not  be  carried  out  in  respect  to  ship  own- 
ers and  merchandise  in  a  way  seriously  to  im- 
pair the  powers  of  taxation  which  have  hereto- 
fore been  exercised  by  the  States. 

I  conclude  the  subject  by  quoting  the  lan- 
guage of  Chief  Justice  Marshall  in  uie  case  of 
Billings  V.  The  Providence  Bank,  in  4  Peters, 
561,  where,  speaking  upon  this  subject,  he  says: 
"That  the  taxing  power  is  of  vital  importance, 
that  it  is  essential  to  the  existence  ot  govern- 
ment, are  truths  which  it  cannot  be  necessary 
to  re-affirm.  They  are  acknowledged  and  as- 
sented to  by  all.  It  would  seem  that  the  relin- 
quishment of  such  a  power  is  never  to  be  as- 
sumed. We  will  not  say  that  a  State  may  not 
relinquish  it — that  a  consideration  sufficiently 
valuable  to  induce  a  partial  release  of  it  may 
not  exist;  but  as  the  whole  community  is  inter- 
ested in  retaining  it  undiminished,  that  com- 
munity has  a  right  to  insist  that  its  abandon- 
ment ought  not  to  be  |»resumed  in  s>  ca.««  v^v 
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which  the  deliberate  purpose  of  the  State  to 
abandon  it  does  not  appear." 

Such  had  heretofore  been  the  language  of 
this  court,  and  I  can  see  nothing  in  the  power 
granted  to  Congress  to  regulate  commerce  that 
shows  a  deliberate  purpose  on  the  part  of  the 
States  who  adopted  the  Constitution  to  aban- 
don any  right  of  taxation  except  what  is  di- 
rectly prohibited.  The  contrary  appears  in 
the  autnentic  publications  of  the  time. 

It  cannot  be  necessary  to  say  anything  upon 
the  article  of  the  Constitution  which  gives  to 
Congress  the  power  to  establish  a  uniform  rule 
of  naturalization.  The  motive  and  object  of 
this  provision  are  too  plain  to  be  misunderstood. 
Under  the  Constitution  of  the  United  States, 
citizens  of  each  State  are  entitled  to  the  privi- 
leges and  immunities  of  citizens  in  the  several 
States;  and  no  State  would  be  willing  that  an- 
other State  should  determine  for  it  what  for- 
eigner sliould  become  one  of  its  citizens,  and 
be  entitled  to  hold  lands  and  to  vote  at  its  elec- 
tions. For,  without  this  provision,  any  one 
State  could  have  given  the  right  of  citizenship 
in  every  other  State;  and,  as  every  citizen  of  a 
State  is  also  a  citizen  of  the  United  States, 
4  83*]  *a  single  State,  without  this  provision, 
might  have  given  to  any  number  of  foreigners 
it  pleased  the  right  to  all  the  privileges  of  citi- 
zenship in  conimiTce,  trade,  and  navigation, 
although  they  did  not  even  reside  air.ongst  us. 

The  nature  of  our  institutions  under  th »  fed- 
eral ,5::(>vernnient  made  it  a  matter  of  absolute 
necessity  that  this  power  should  be  confided 
to  the  government  of  the  Union,  where  all 
the  Stiitcs  were  represented,  and  where  all 
had  a  voice;  a  necessity  so  obvious  that  no 
statesman  could  have  overlooked  it.  The  arti- 
cle has  iothing  to  do  with  the  admission  or  re- 
jection of  aliens,  nor  with  immigration,  but 
with  the  rights  of  citizenship.  Its  sole  object 
was  to  prevent  one  Stute  from  forcing  upon  all 
the  others,  and  upon  the  general  government, 
persons  as  citizens  whom  they  were  unwilling 
to  admit  as  such. 

It  is  proper  to  add,  that  the  State  laws  wmch 
were  under  examination  in  the  License  Cases 
applied  altogether  to  merchandise  of  the  de- 
scription mentioned  in  those  laws,  which  was 
imported  into  a  State  from  foreign  countries  or 
from  another  State;  and  as  the  States  have  no 
power  to  lay  a  tax  or  duty  on  imports,  the  laws 
in  q lies  ion  were  subject  to  the  control  of  Con- 
gress until  the  articles  had  ceased  to  be  imports, 
according  to  the  legal  meaning  of  the  word. 
And  it  is  with  reference  to  such  importations 
and  regulations  of  Congress  and  the  States  con- 
cerning them,  that  the  paramount  power  of 
Congress  is  spoken  of  in  some  of  the  opinions 
then  delivered. 

The  questions  as  to  the  power  of  a  State  to 
exclude  from  its  territories  such  aliens  as  it 
may  deem  unfit  to  reside  among  its  citizens, 
and  to  prescrihe  the  conditions  on  which  they 
may  enter  it,  and  as  to  the  power  of  a  State  to 
levy  a  tax  for  revenue  upon  alien  passengers 
arriving  from  foreign  ports,  were  neither  of 
them  involved  in  those  cases,  and  were  not  con- 
sidered or  discussed  in  the  opinions. 

1  come  now  to  the  case  from  New  York. 

The  object  of  this  law  is  to  guard  its  citii^ns, 
not  only  from  the  Luniens  and  evils  of  foreign 
/mupera,  but  silao  against  the  introducUoik  ol 
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oontagiouB  diseases.  It  fs  not,  therefore,  lika 
the  law  of  Massachusetts,  confined  to  aliens, 
but  the  money  is  required  to  be  paid  for  every 
passenger  arriving  from  a  foreign  port.  The 
tax  is  imposed  on  the  passenger  in  this  case 
clearly  and  distinctly;  for  although  the  captain 
who  lands  them  is  made  liable  for  the  collection, 
yet  a  right  is  expressly  secured  to  him  to  re- 
cover it  from  the  passenger.  There  can  be  no 
objection  to  this  law  upon  the  ground  that  the 
burden  is  imposed  upon  citizens  of  other  States, 
because  citizens  of  New  York  are  equally  lia- 
ble; but  embracing,  as  it  does,  its  own  citizen;; 
and  citizens  of  other  States,  when  they  arrive 
from  a  ^foreign  port,  the  right  of  a  State  [*484 
to  determine  what  person  or  class  of  persons 
shall  reside  among  them  does  not  arise,  and 
what  I  have  said  upon  that  subject  in  the  Bos* 
ton  case  is  inapplicable  to  this.  In  every  othet 
respect,  however,  it  stands  upon  the  same  prin- 
ciples, involving  also  other  and  further  con- 
siderations, which  I  proceed  to  notice,  and 
which  place  it  upon  grounds  equally  firm  with 
the  case  from  Massachusetts. 

It  will  be  admitted,  I  understand,  that  New 
York  has  the  right  to  protect  herself  from  con- 
tagious diseases,  and  possesses  the  right  to  in- 
spect ships  with  cargoes,  und  to  determine  when 
it  is  safe  to  permit  the  vessel  to  come  to  the 
wharf,  or  the  cargo  to  be  discharged.    In  other 
words,  it  may  estahlish  qiianintine  laws.     Con- 
sequently the  State  may  tax  the  ship  and  cargo 
with  the  expenses  of  insjtcction,  and  with  the 
costs    and    expenses    of    all    mensures    deemed 
necessary  by   the   State   authorities.      This   is 
uniformly  the  case  in  quarantine  regulations; 
and   although   there   is   not   the   least   appear- 
ance of  dis:^ase  in  the  crew,  and  the  cargo  is 
free  from  taint,  yet  if  the  ship  comes  from  a 
port  where  a  contagious  disease  is  supposed  to 
exist,  she  is  always   placed   under  quarantine^ 
and  subjected  to  the  delay  and  expenses  inci- 
dent to  that  condition,  and   neither   the  crew 
nor  cargo  suffered  to  land  until  the  State  au- 
thorities  are   satisfied    that   it   uir.y    be    dons 
without  danger     The  power  of  deciding  from 
what  port  or  ports  there  is  danger  of  disease, 
and  what  ship  or  crew  shall  be  made  subject  to 
quarantine,  on  account  of  the  port  from  wln'ch 
she  sailed,  and  what  precautions  and  securities 
are  required  to  guard  against  it,  must  of  neces- 
sity belong  to  the  State  authorities;  for  other- 
wise the  power  to  direct  the  quarantine  could 
not  be  executed.     And  this  power  of  a  State 
has  been   constantly   maintained  and   affirmed 
in   this  court  whenever  the   subject  has  been 
under  consideration.    And  when  the  State  au- 
thor i  ties  have  directed  the  quarantine,  if  proof 
should  be  offered  showing  that  the  foreign  porta 
to  which  it  applied  were  free  from  disease,  and 
that  there  was  no  just  ground   for  apprehen- 
sion, this  court  would  hardly,  upon  that  ground, 
feel  itself  authorized  to  pronounce  the  expenses 
charged  upon  the  vessel  to  be  unconstitutional, 
and  the  law  imposing  them  to  be  void. 

Upon  every  principle  of  reason  and  justiet, 
the  same  rule  must  be  applied  to  passen<:er8 
that  is  applied  to  ships  and  cargoes.  If,  for 
example,  while  rumors  were  recently  prevail- 
ing that  the  cholera  had  shown  itself  in  the 
principal  seaport  towns  of  Europe,  New  Yorit 
.had  been  injudicious  enough  to  embarrass  her 
\  ovii^  \x«Aft  yi  ^VaAVCk%  %^  Q^tantine  all  vessels 
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Bad  persons  ooming  from  those  ports,  and 
burdsDed  tliem  with  the  heavy  expenses  and 
minous  delays  incident  to  that  measure-— or 
48  S*]  *if  she  were  to  do  so  now,  when  ap- 
prehensions are  felt  that  it  may  again  sudden- 
tj  make  its  appearance  in  the  ^p^^at  marts  of 
European  trade — this  court  certainly  would  not 
undertake  to  determine  that  these  fears  are 
groundless,  and  precautionary  measures  un- 
necessary, and  the  law  therefore  unconstitu- 
tional, and  that  every  passenger  might  land  at 
his  own  pleasure.  Not>ody,  I  am  sure,  will 
contend  for  such  a  power.  And  however 
^oundless  the  apprdiension,  and  however  in- 
lurious  and  uncalled  for  such  regulations  may 
be,  still,  if  adopted  by  the  State,  they  must  be 
obeyed,  and  the  courts  of  the  United  States 
cannot  treat  them  as  nullities. 

If  the  State  has  the  same  right  to  guard  it- 
self from  persons  from  whom  infection  is  feared 
that  it  has  to  protect  itself  against  the  danger 
arising  from  ships  with  cargoes,  it  follows 
that  it  may  exercise  the  same  power  in  regard 
to  the  former  that  it  exercises  in  relation  to 
the  latter,  and  may  tax  them  with  the  ex- 
pense of  the  sanatory  measures  which  their  ar- 
rival from  a  foreign  port  is  supposed  to  ren- 
der necessary  or  prudent. 

For  the  expenses  imposed  on  ships  with  car- 
goes, or  on  the  captain  or  owner,  are  as  much 
a  tax  as  the  demand  of  a  particular  sum  to  be 
paid  to  the  officer  of  the  State,  to  be  expended 
for  the  same  purpose.  It  is  in  truth  always 
the  demand  of  a  sum  of  money  to  indemnify 
the  State  for  the  expense  it  incurs.  And,  as  I 
have  already  said,  these  charges  are  not  al- 
ways made  and  enforced  against  ships  actually 
infected  w4th  disease,  but  frequently  upon  a 
particular  class  of  vessehi;  that  is  to  say,  upon 
all  ships  coming  from  ports  from  which  dan- 

Ser  is  apprehended — upon  the  sound  and 
ealthy  as  well  as  the  infected.  The  charge  is 
not  made  upon  those  ships  alone  which  bring 
disease  with  them,  but  upon  all  that  come  from 
a  port  or  ports  from  which  it  is  feared  disease 
may  be  brought.  It  is  true  the  expenses  may 
and  do  differ  in  amount,  according  to  the  con- 
dition of  the  ship  and  cargo.  Yet  all  are  sub- 
jected to  the  tax,  to  the  amount  of  the  charges 
incurred  by  the  State. 

Now,  in  the  great  commercial  emporium  of 
New  York,  hundreds  are  almost  daily  arriving 
from  different  parts  of  the  world,  and  that 
multitude  of  strangers  (among  whom  are  al- 
wajTS  many  of  the  indigent  and  infirm)  inev- 
itably produces  a  mass  of  pauperism  which, 
if  not  otherwise  provided  for,  must  press  heav- 
ily on  the  industry  of  its  citizens;  and  which, 
moreover,  constantly  subjects  them  to  the  dan- 
ger of  infectious  diseases.  It  is  to  guard  them 
against  these  dangers  that  the  law  in  question 
was  passed.  The  apprehensions  which  appear 
to  have  given  rise  to  it  may  be  without  founda- 
tion as  to  some  of  the  foreign  ports  from  which 
486*]  passengers  have  arrived,  but  that  *is 
not  a  subject  of  inquiry  here;  and  it  will 
hardly  be  denied  that  there  are  sufficient 
grounds  for  apprehension  and  for  measures  of 
precaution  as  to  many  of  the  places  from 
which  passenger  ships  are  frequently  arriv- 
ing. Indeed,  it  can  hardly  be  said  that  there 
Ib  any  Euiopeaii  port  from  whioh  eiiiknrantB 
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usually  come  which  can  be  regarded  as  an  es- 
oeption. 

The  danger  arising  from  passenger  ships 
cannot  be  provided  against,  with  a  due  regard 
to  the  interests  and  convenience  of  trade  and 
to  the  calls  of  humanity,  by  precisely  the  same 
means  that  are  usually  employed  in  cases  of 
ships  with  cargoes.  In  the  latter  case,  you 
may  act  without  difficulty  upon  the  particular 
ship,  and  charge  it  with  the  expenses  which 
are  incident  to  the  quarantine  regulations. 
But  how  are  you  to  provide  for  hundreds  of 
sick  and  suffering  passengers?  for  infancy 
and  age?  for  those  who  have  no  means — who 
are  not  objects  of  taxation,  but  of  charity t 
You  must  have  an  extensive  hospital,  suitable 
grounds  about  it,  nurses  and  physicians,  and 
provide  food  and  medicine  for  them.  And  it 
IS  but  just  that  these  expenses  should  be  home 
by  the  class  of  persons  who  make  them  neces- 
sary ;  that  is  to  say,  the  passengers  from  foreign 
ports.  It  is  from  them,  as  a  class,  that  the 
danger  is  feared,  and  they  occasion  the  expendi- 
ture. They  are  all  entitled  to  share  in  the  re- 
lief which  is  provided,  and  the  State  cannot 
foresee  which  of  them  will  require  it  and  which 
will  not.  It  is  provided  for  all  that  need  it, 
and  all  should  therefore  contribute.  You  must 
deal  with  them  as  you  do  with  ships  with  mer- 
chandise and  crews  arriving  from  porU  where 
infectious  diseases  are  supposed  to  exist;  when, 
although  the  crew  are  in  perfect  health,  and 
the  ship  and  cargo  free  from  infection,  yet  the 
ship  owner  must  bear  the  expense  of  the  sana- 
tory precautious  which  are  supposed  to  be 
necessary  on  account  of  the  place  from  which 
the  vessel  comes. 

The  Stete  might,  it  is  true,  have  adopted  to- 
wards the  passenger  ships  the  quarantine  reg- 
ulations usually  applied  to  ships  with  mer- 
chandise. It  might  have  directed  that  the 
passenser  ships  from  any  foreign  port  should 
be  anchored  in  the  stream,  and  the  passengers 
not  permitted  to  land  for  the  period  of  time 
deemed  prudent.  And  if  this  had  been  done, 
the  ship  owner  would  have  been  burdened 
with  the  support  of  his  numerous  passengers, 
and  his  ship  detained  for  days,  or  even  weeks, 
after  the  voyage  was  ended.  And  if  a  con- 
tagious disease  had  broken  out  on  the  passage, 
or  appeared  after  the  vessel  arrived  in  port, 
the  delay  and  expense  to  him  would  have  been 
still  more  serious. 

The  sanatory  measures  prescribed  by  this  law 
are  far  more  favorable  to  the  passengers  than 
the  ancient  regulations,  and  incom-  [*487 
parably  more  so  to  the  feeble,  the  sick,  and  the 
poor.  They  are  far  more  favorable,  also,  and 
less  burdensome,  to  the  ship  owner;  and  noons, 
I  think,  can  fail  to  see  that  the  ancient  quar- 
antine regulations,  when  applied  to  passenger 
ships,  are  altogether  unsuited  to  the  present 
condition  of  things,  to  the  convenience  of  trade, 
and  to  the  enliglitened  policy  which  governs 
our  intercourse  with  foreign  nations.  The  an- 
cient ouarantine  regulations  were  introduced 
when  the  passenger  trade,  as  a  regular  occupa- 
tion, was  unknown,  and  when  the  intercourse 
between  nations  was  totelly  unlike  what  it  is  at 
the  present  day.  And  after  all,  these  quaran- 
tine regulations  are  nothing  more  than  the 
mode  in  which  a  nation  exercises  iU  power  of 
guarding  ItB  dUana  tioDk^^  ^jKn%^  t\  ^caram^ 
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It  was,  no  doubt,  well  suited  to  the  state  of  the 
world  at  the  time  when  it  was  generally  adopt- 
ed; but  can  there  be  any  reason  why  a  State 
may  not  adopt  other  sanatory  regulations  in  the 
place  of  tliem,  more  suitable  to  the  free,  speedy, 
and  extended  intercourse  of  modern  times? 
Can  there  be  any  reason  why  they  should  not 
be  made  less  oppressive  to  the  passenger,  and 
to  the  ship  owner  and  mariner,  and  less  embar- 
rassing and  injurious  to  commerce?  This  is 
evidently  what  the  New  York  law  intended  to 
accomplish,  and  has  accomplished,  while  the 
law  has  been  permitted  to  stand.  It  is  no  more 
a  regulation  of  commerce,  and,  indeed,  is  far 
less  burdensome  and  occasions  less  interruption 
to  commerce,  than  the  ancient  quarantine  reg- 
ulations. And  I  cannot  see  upon  what  ground 
it  can  be  sup])osed  that  the  Constitution  of  the 
United  States  permits  a  State  to  use  the  ancient 
means  of  guarding  the  health  of  its  citizens, 
and  at  the  same  time  denies  to  it  the  power  of 
mitigating  its  hardships  and  of  adapting  its 
sanatory  regulation  to  the  extended  and  inces- 
sant intercourse  with  foreign  nations,  and  the 
more  enlightened  philanthropy  of  modem  times; 
nor  why  the  State  should  be  denied  the  privi- 
lege of  providing  for  the  sick  and  suffering  on 
shore,  instead  of  leaving  them  to  perish  on  ship- 
boards Quarantine  regulations  are  not  specific 
and  unalterable  powers  in  a  State;  they  are 
but  the  means  of  executing  a  power.  And  cer- 
tainly other  and  better  means  may  be  adopted 
in  place  of  them,  if  they  are  not  prohibited  by 
the  Constitution  of  the  United  States.  And 
if  the  old  mode  ia  constitutional,  the  one  adopt- 
ed by  the  law  of  New  York  must  be  equally 
free  from  objection.  Indeed,  the  case  of  The 
City  of  New  York  v.  Miln,  so  often  referred  to 
in  the  argument,  ought,  in  my  judgment,  to  de- 
cide this.  It  seems  to  me  that  the  present  case 
is  entirely  within  the  principles  there  ruled  by 
the  court. 

I  had  not  intended  to  say  anything  further  in 
relation  to  the  case  of  New  York  v.  Miln,  but 
the  remarks  of  one  of  my  brethren  have  ren- 
488*]  dered  *it  necessary  for  me  to  speak  of 
it  more  particularly,  since  I  have  referred  to  it 
as  the  deliberate  judgment  of  the  court.  It  is 
eleven  years  since  that  decision  was  pronounced. 
After  that  lapse  of  time,  I  am  sensible  that  1 
ought  not  to  undertake  to  state  everything  that 
passed  in  conference  or  in  private  conversa- 
tions, because  I  may  be  mistaken  in  some  par- 
ticulars, although  my  impressions  are  strong 
that  all  the  circumstances  are  yet  in  my  mem- 
ory. And  I  am  the  less  disposed  to  enter  upon 
such  a  statement,  because,  in  my  judgment,  its 
judicial  authority  ought  not  to  rest  on  any 
such  circumstances  depending  on  individual 
memory.  The  court  at  that  time  consisted  of 
seven  members;  four  of  them  are  dead,  and 
among  them  the  eminent  jurist  who  delivered 
the  opinion  of  the  court.  All  of  the  seven 
judges  were  present,  and  partook  in  the  deliber- 
ations which  preceded  the  decision.  The  opin- 
ion must  have  been  read  in  conference,  and 
assented  to  or  acquiesced  in  by  a  majority  of 
the  court,  precisely  as  it  stood,  otherwise  it 
could  not  have  been  delivered  as  the  court's 
opinion.  It  was  delivered  from  the  bench  in 
open  court,  as  usual,  and  only  one  of  the  seven 
Judges,  Mr.  Justice  Story,  dissented.  ^  Mr.  Jus- 
ilce  ThompBon  delivered  hie  own  opinion,  Y;\i\c\i 
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concurred  in  the  opinion  of  the  eourt,  but 
which,  at  the  same  time,  added  another  ground, 
which  the  court  declined  taking  and  determined 
to  leave  open.  This  will  be  seen  by  referring  to 
the  opinions.  And  if  an  opinion  thus  prepared 
and  delivered  and  promulgated  in  the  official 
report  may  now  be  put  aside,  on  the  ground 
that  it  did  not  express  what  at  that  time  was 
the  opinion  of  the  majority  of  the  court,  I  do 
not  see  how  the  decisions,  when  announced  by 
a  single  judge  (as  is  usual  when  the  majority 
concur),  can  hereafter  command  the  public  con- 
fidence. What  is  said  to  have  happened  in  this 
case  mayj  for  aught  we  know,  have  happened 
in  others.  In  Gibbons  v.  Ogden,  for  example, 
or  Brown  v.  The  State  of  Maryland,  which 
have  been  so  often  referred  to. 

The  question  which  the  court  determined  to 
leave  open  was,  whether  regulations  of  eom- 
merce,  as  such,  by  a  State  within  its  own  terri- 
tories, are  prohibited  by  the  grant  of  the  power 
to  Congress.    This  appears  in  the  opinion  itself, 
and  the  law  of  New  York  was  maintained  on 
what  was  called  the  police  power  of  the  State. 
I  ou^ht  to  add,  as  Mr.  Justice  Baldwin  has  been 
particularly    referred   to,    that   the   court   ad- 
journed on  the  day  the  opinion  was  delivered, 
and  on  the  next  day  he  called  on  me  and  said 
there  was  a  sentence,  or  a  paragraph,  I  do  not 
remember  which,  that  had  escaped  his  atten- 
tion, and  which  he  was  dissatisfied  with,  and 
wished  altered.     Of  course   nothing  could   be 
done,  as  the  court  had  separated,  and  Mr.  Jus- 
tice *Barbour,  as  well  as  others,  had    [*489 
left  town.     Mr.  Justice  Barbour  and  Mr.  Jus- 
tice Baldwin  were  both  present  at  the  next  term, 
and  for  several  terms  after;  but  I  never  heard 
any  further  dissatisfaction  expressed  with  the 
opinion  by  Mr.  Justice  Baldwin,  and  never  at 
any  time,  until  this  case  came  before  us,  heard 
any  from  any  other  member  of  the  court  who 
had  assented  to  or  acquiesced  in  the  opinion, 
nor  any  proposition  to  correct  it.     I  have  no 
reason  to   suppose   that  Mr.   Justice  Barbour 
ever  heard  in  his  lifetime  that  the  accuracy  of 
his  opinion  had  been  questioned,  or  that  any 
alteration  had  been  desired  in  it.    And  I  havt 
the  strongest  reason  to  suppose  that  Mr.  Jus- 
tice Baldwin  had  become  satisfied,  because,  in 
his  opinion  in  Groves  v.  Slaughter,  he  quota 
the  case  of  New  York  v.  Miln  with  approbation, 
when  speaking  in  that  case  of  the  difference  be 
tween  commercial  and  police  power.    The  pas- 
sage is  in  15  Pet.  511,  where  he  uses  the  follow- 
ing  language:    "The  opinion  of  this  court  In 
the  case  of  New  York  v.  Miln,   II   Pet  130, 
etc.,  draws  the  true  line  between  the  two  classes 
of  regulations,  and  gives  an  easy  solution  t/i 
any  doubt  which  mav  arise  on  the  clause  of  the 
constitution  of  Mississippi  which  has  bcca  un- 
der consideration."     I  quote  his  words  as  ju 
dicially   spoken,   and   forming  a   part  of  the 
official  report. 

I  have  deemed  it  my  duty  to  say  this  mneh, 
as  I  am  one  of  the  three  surviving  judges  who 
sat  in  that  case.  My  silence  would  justly  have 
created  the  belief  that  I  concurred  in  the  state 
ment  which  has  been  made  in  relation  to  th« 
case  of  which  I  am  speaking.  But  I  do  not 
concur.  My  recollections,  on  the  contrary,  dif- 
fer from  it  in  several  particulars.  But  it  wouM 
be  out  of  place  to  enter  on  such  a  discussion 
Yi«t^    i^  \  d&aVx«  to  say  is,  that  I  know  noih- 


latf 


Pabsshgeb  Cases — ^Mr.  Ciiiev  Justice  Takst'b  OniaoN. 


ing  that,  in  my  judgment,  ou;rht  to  deprive  the 
case  of  New  York  v.  Miln  of  its  full  judicial 
weight  as  it  stande  in  the  official  report.  Mr. 
Justice  Barbour  delivered  the  opinion.  Mr. 
Justice  Thompson's  opinion  maintains,  in  the 
main,  the  same  principles;  Mr.  Justice  Bald- 
win, four  years  afterwards,  quoted  it  with  ap- 
probation ;  and  I  certainly  assented  to  it — ^mak- 
ing a  major itv  of  the  whole  court.  I  speak  of 
the  opinion  of  my  deceased  brethren  from  their 
public  acts.  Of  the  opinions  of  those  who  sit 
beside  me  I  have  no  right  to  speak,  because 
they  are  yet  here  and  have  spoken  for  them- 
selves. But  it  is  due  to  myself  to  say,  that  cer- 
tainly, at  the  time  the  opmion  was  delivered,  I 
had  no  reason  to  suppose  tliat  they  did  not  both 
fully  concur  in  the  reasoning  and  principles, 
as  well  as  in  the  judgment.  And  if  the  deci- 
sion now  made  is  to  come  in  conflict  with  the 
principles  maintained  in  that  case,  those  who 
follow  us  in  these  seats  must  hereafter  decide 
between  the  two  cases,  and  determine  which  of 
490*]  them  best  ^accords  with  the  true  con- 
atniction  of  the  Constitution,  and  ought,  there- 
fore to  stand.  The  law  now  in  question,  like 
the  law  under  consideration  in  the  case  of  New 
York  Y.  Miln,  is,  in  all  of  its  substantial  objects 
and  provisions,  in  strict  analogy  to  the  ordi- 
nary quarantine  regulations  in  relation  to  ships 
with  cargoes  from  places  supposed  to  be  daii- 
gerous;  at  least  as  much  so  as  the  nature  of 
the  danger  brought  by  a  passenger  ship,  and 
the  means  necessary  to  guard  against  it,  will 
permit. 

But  if  this  law  is  held  to  be  invalid,  either 
because  it  is  a  regulation  of  conunerce,  or  be- 
cause it  comes  in  conflict  with  a  law  of  Con- 
gress, in  what  mode  can  the  State  protect  it- 
self? How  can  it  provide  against  the  danger 
of  pestilence  and  pauperism  from  j>assenger 
ships?  It  is  admitted  that  it  has  a  right  to  do 
so;  that  want  and  disease  are  not  the  sub- 
jeets  of  commerce,  and  not  within  the  power 
granted  to  Congress.  They  do  not  obey  its 
laws.  Yet,  if  the  State  has  the  right,  there 
must  be  a  remedy,  in  some  form  or  other,  in 
its  own  hands,  as  there  is  in  the  case  of  ships 
with  cargoes.  The  State  can  scarcely  be  re- 
quired to  take  upon  itself,  and  impose  upon 
the  industry  of  its  citizens,  the  duty  of  sup- 
porting the  immense  mass  of  poverty  and  help- 
lessness which  is  now  pressing  so  heavily  upon 
property  in  Europe,  and  which  it  is  endeavoring 
to  throw  off.  It  cannot  be  expected  that  it 
should  take  upon  itself  the  burden  of  providing 
buildings,  grounds,  food,  and  bAI  the  necessary 
eomforto  for  the  multitude  of  helpless  and 
poor  passengers  who  are  daily  arriving  from 
foreign  ports.  Neither,  I  presume,  will  it  be 
expected  that  the  citizens  of  New  York  should 
disregard  the  calls  of  sympathy  and  charity, 
and  repulse  from  their  shores  the  needy  and 
wretched  who  are  seeking  an  asylum  amongst 
them.  Those  who  deny  the  legality  of  the  mode 
adopted  would  seem  to  be  called  upon  to  point 
out  another  consistent  with  the  rights  and 
safety  of  the  State,  and  with  the  interests  of 
commerce  in  the  present  condition  of  the  com- 
mercial world,  and  not  inconsistent  with  the 
obligations  of  humanity.  I  have  heard  none 
sugsested,  and  I  think  it  would  be  difficult  to 
de^ie  one  on  the  principles  on  which  this  case 
is  deeided,  unless  the  health  and  the  lives  of 
ths  dtisens  of  sfmj  BUU  Mre  made  altc^gether 


dependent  upon  the  protection  of  the  federal 

g:>vemment,  and  the  reserved  powers  of  the 
tates  over  this  subject,  which  were  affirmed 
by  this  court  in  Gibbons  v.  Ogden  and  Brown 
V.  The  State  of  Maryland,  are  now  to  be  denied. 
With  regard  to  the  taxing  power  in  the  State, 
the  case  of  Brown  v.  The  State  of  Maryland,  re- 
ferred to  in  the  argument,  does  not  apply  to  it. 
The  rights  of  the  ship  owner  or  the  captain 
were  in  no  degree  involved  in  that  suit.  Nor 
was  there  *any  question  as  to  when  the  [*491 
voyage  terminated,  as  to  the  ship,  or  when  pas- 
sengers were  entitled  to  land.  The  case  turned 
altogether  upon  the  rights  of  the  importer,  the 
owner  of  imported  goods;  and  the  inquiry  was, 
how  long  and  under  what  circumstances  thev 
continued,  after  they  had  been  actually  landed, 
to  be  imports  or  parts  of  foreign  commerce,  sub' 
ject  to  the  control  of  Congress  and  exempt 
therefore  from  taxation  by  the  State.  And  even 
with  regard  to  the  importer,  that  case  did  not 
decide  that  he  was  not  liable  to  be  taxed  for  the 
amount  of  his  capital  employed  in  trade,  al- 
though these  imports  were  a  part  of  that  capital. 
But  here  there  is  no  owner.  It  is  the  case  of 
passengers — freemen.  It  is  admitted  that  they 
are  not  exempt  from  taxation  after  they  are  on 
shore.  And  the  question  is,  When  was  the 
voyage  or  passage  ended,  and  when  did  the 
captain  and  passengers  pass  from  the  jurisdic- 
tion and  protection  of  the  general  government 
and  enter  into  that  of  the  State.  The  act  of 
1819  regulated  and  prescribed  the  duties  of  the 
ship  owner  and  captain  during  the  voyage,  and 
until  the  entry  was  made  at  the  custom-house 
and  the  proper  list  delivered.  It  makes  no  fur- 
ther provision  in  relation  to  any  of  the  parties. 
Ihe  voyage  was  evidently  regarded  as  then 
completed,  and  the  captain  and  passengers  as 
passing  from  the  protection  and  regulations  of 
Congress,  into  the  protection  and  exclusive  ju- 
risdiction of  the  State.  The  passengers  were  no 
longer  under  the  control  of  the  captain.  They 
might  have  landed  where  and  when  they 
pleased,  if  the  State  law  permitted  it,  and  the 
captain  had  no  right  to  prevent  them.  If  he 
attempted  to  do  so,  there  was  no  law  of  Con- 
gress to  afford  redress  or  to  grant  relief.  They 
must  have  looked  for  protection  to  the  State 
law  and  the  State  authorities.  If  a  murder  had 
been  committed,  there  was  no  law  of  Congpress 
to  punish  it.  The  personal  safety  of  the  pas- 
sengers and  the  captain,  and  their  rights  of 
property,  were  exclusively  under  the  jurisdic- 
tion and  protection  of  the  State.  If  the  right 
of  taxation  did  not  exist  in  this  case  in  return 
for  the  protection  afforded,  it  is,  I  think,  a  new 
exception  to  the  general  rule  upon  that  subject. 
For  all  the  parties,  the  captain  as  well  as  the 
passengers,  were  as  entirely  dependent  for  the 
protection  of  their  rights  upon  the  State  au- 
thorities, as  if  they  were  dwelling  in  a  house 
in  one  of  its  cities;  and  I  cannot  see  why  they 
should  not  be  equally  liable  to  be  taxed,  when 
no  clause  can  be  found  in  the  Constitution  of 
the  United  States  which  prohibits  it. 

The  different  provisions  of  the  two  laws,  and 
the  different  circumstances  of  the  two  cases, 
made  it  necessary  to  say  this  much  concerning 
the  case  from  New  York.  In  all  other  respects, 
'except  those  to  which  I  have  adverted,  [*409 
they  stand  upon  the  same  principles,  and  what 
I  have  said  of  the  Boston  case  is  equally  appli- 
cable to  tblA. 
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In  speaking  of  the  taxing  power  in  this  case, 
I  roust,  however,  be  understood  as  speaking  of 
it  as  it  is  presented  in  the  record — that  is  to 
say,  as  the  case  of  passengers  from  a  foreign 
port.  The  provisions  contained  in  that  law  re- 
lating to  American  citizens  who  are  passengers 
from  the  ports  of  other  States  is  a  different 

Siestion,  and  involves  very  different  considera* 
ons.  It  is  not  now  before  us;  yet,  in  order 
to  avoid  misunderstanding,  it  is  proper  to  say, 
that,  in  my  opinion,  it  cannot  be  maintained. 
Living  as  we  do  under  a  common  ffovemment, 
charged  with  the  great  concerns  of  the  whole 
Union,  every  citizen  of  the  United  States,  from 
the  most  remote  States  or  territories,  is  en- 
titled to  free  access,  not  only  to  the  principal 
departments  established  at  Washington,  but 
also  to  its  judicial  tribunals  and  public  offices 
in  every  State  and  territory  of  the  Union.  And 
the  various  provisions  in  the  Constitution  of 
the  United  States — such,  for  example,  as  the 
right  to  sue  in  a  federal  court  sitting  m  another 
SUite,  the  right  to  pursue  and  reclaim  one  who 
has  escaped  from  service,  the  e^ual  privileges 
and  inununities  secured  to  citizens  of  other 
States,  and  the  provision  that  vessels  bound  to 
or  from  one  State  to  another  shall  not  be 
obliged  to  enter  and  clear  or  pay  duties — all 
prove  that  it  intended  to  secure  the  freest  in- 
tercourse between  the  citizens  of  the  different 
States.  For  all  the  great  purposes  for  which 
the  federal  government  was  formed,  we  are  one 
people,  with  one  common  country.  We  are  all 
citizens  of  the  United  States;  and,  as  members 
of  the  same  community,  must  have  the  right 
to  pass  and  repass  through  every  part  of  it 
without  interruption,  as  freely  as  in  our  own 
States.  And  a  tax  imposed  by  a  State  for  en- 
tering its  territories  or  harbors  is  inconsistent 
with  the  rights  which  belong  to  the  citizens 
of  other  States  as  members  of  the  Union,  and 
with  the  objects  which  that  Union  was  intended 
to  attain.  Such  a  power  in  the  States  could 
produce  nothing  but  discord  and  mutual  irri- 
tation, and  they  very  clearly  do  not  possess  it. 

But  upon  the  question  which  the  record 
brings  up,  the  judgment  in  the  New  York  case, 
as  well  as  that  from  Massachusetts,  ought,  in 
my  opinion,  to  be  affirmed. 

Note. — ^It  has  been  said  in  the  discussion  of 
these  cases,  by  those  who  maintain  that  the 
State  laws  are  unconstitutional,  that  "com- 
merce" means  "intercourse";  and  that  the  pow- 
er granted  to  regulate  it  ought  to  be  construed 
to  include  intercourse.  I  have  never  been  able 
to  see  that  any  argument  which  needed  exami- 
498*]  nation  *could  be  justly  founded  on  this 
suggestion,  and  therefore  omitted  to  notice  it 
in  the  aforegoing  opinion.  But  some  stress 
was,  perhaps,  intended  to  be  laid  on  the  word 
"intercourse"  thus  introduced,  and  I  therefore 
subjoin  this  brief  note,  in  order  to  show  that 
ft  has  not  been  overlooked. 

It  has  always  been  admitted,  in  the  discus- 
sions upon  this  clause  of  the  Constitution,  that 
the  power  to  regulate  commerce  includes  navi- 

Stion,  and  ships,  and  crews,  because  they  are 
e  ordinary  means  of  conunercial  intercourse; 
and  if  it  is  intended  by  the  introduction  of  the 
word  "intercourse"  merely  to  say  that  the  pow- 
er to  regulate  commerce  includes  in  it  naviga- 
tiott,  mnd  the  vehioleB  and  instruments  of  com- 
aiero§,  it  ieavef  tht  qutttion  in  dUpuit  ^• 
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cisely  where  it  stood  before,  andf  requires  no 
furtner  answer. 

But  if  "intercourse"  means  something  more 
than  "commerce,"  and  would  give  to  the  gen- 
eral government  a  wider  range  of  power  over 
the  States,  no  one,  I  am  sure,  will  claim  for 
this  court  the  power  to  interpolate  it,  or  to 
construe  the  Constitution  as  if  it  was  found 
there.  And  if,  under  the  authority  to  regulate 
commerce.  Congress  cannot  compel  the  States 
to  admit  or  reject  aliens  or  other  persons  com- 
ing from  foreign  ports,  but  would  possess  the 
power  if  the  word  "intercourse"  is,  by  con- 
struction, substituted  in  its  place,  everyone  will 
admit  that  a  construction  which  substitutes 
a  word  of  larger  meaning  than  the  word  used 
in  the  Constitution  could  not  be  justified  or  de- 
fended upon  any  principle  of  judicial  authori- 
ty- 

The  introduction  of  the  word  "intercourse," 

therefore,  comes  to  this:  if  it  means  nothing 
more  than  the  word  "commerce,"  it  is  merely 
the  addition  of  a  word  without  changing  tat 
argument;  but  if  it  is  a  word  of  larger  mean- 
ing, it  is  sufficient  to  say  that  then  this  court 
cannot  substitute  it  for  the  word  of  more  lim- 
ited meaning  contained  in  the  Constitution.  In 
either  view,  therefore,  of  the  meaning  to  be 
attached  to  this  word  "intercourse,"  it  can 
form  no  foundation  for  an  argument  to  sup- 
port the  power  now  claimed  for  the  general 
government 

And  if  commerce  with  foreign  nations  could 
be  construed  to  include  the  intercourse  of  per- 
sons, and  to  embrace  travelers  and  passengers, 
as  well   as  merchandise  and   trade.    Congress 
would  also  have  the  power  the  regulate  this 
intercourse   between    the    several    States,   and 
to  exercise  this  power  of  regulation  over  citi- 
zens passing  from  one  State  to  another.     It 
of   course   needs  no  argument  to   prove   that 
such   a    power   over   the    intercourse    of    per- 
sons passing  from  one  State  to  another  is  not 
granted    to    the    federal    government    by    the 
power  to  regulate  commerce  among  the  sev- 
eral States.     Yet,  if  commerce  does  not  mesa 
the   intercourse   of   persons   between   the  sev- 
eral  States,  *and  does    not    embrace    [*494 
passengers    or    travelers    from    one     State  to 
another,  it  necessarily  follows  that  the  same 
word  does  not  include  passengers  or  travelen 
from  foreign  countries.     And  if  Congress,  un- 
der its  power  to  regulate  commerce  with  for- 
eign nations,  possesses  the  power  claimed  for 
it  in  the  decision  of  this  case,  the  same  course 
of  reasoning  and  the  same  rule  of  construction 
(by  substituting  "intercourse"  for  "commeroe') 
would  give  the  general  government  the  sam« 
power  over  the  intercourse  of  persons  between 
different  States. 

Allusion  has  been  made  in  the  course  of  these 
discussions  to  the  exclusive  power  of  the  fed- 
eral government  in  relation  to  intercourse  with 
foreign  nations,  potentates,  and  public  author- 
ities. This  exclusive  power  is  derived  f rom  iti 
power  of  peace  and  war,  its  treaty-maldiig 
power,  its  exclusive  right  to  send  and  receive 
ambassadors  and  other  public  functionaries; 
and  its  intercourse  in  exercising  this  power 
is  exclusively  with  governments  and  pub- 
lic authorities,  and  has  no  connection  iniat- 
ever  with  private  persons,  whether  they  he 
«D^lp«ai\A  Qt  \}aaaeng»rs,  or  travelen  by  land 
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or  water  from  a  foreign  country.  This  power 
over  intercourse  with  foreign  governments  and 
authorities  has  frecjuently  been  spoken  of,  in 
opinions  delivered  m  this  court,  as  an  exclu- 
afve  power.  And  I  do  not  suppose  that  any  of 
these  opinions  have  been  alluded  to  in  this  case, 
aa  furnishing  any  argument  upon  the  question 
now  before  us.  For  an  argument  drawn  from 
a  mere  similitude  of  words,  which  are  used  in 
relation  to  a  subject  entirely  different,  would 
be  a  sophism  too  palpable  to  need  serious  reply. 

Mr.  Justice  Daniel,  dissenting: 

Norris  v.  City  of  Boston,  and 
Smith  T.  Turner. 

Of  the  decision  of  the  court  just  given,  a 
solemn  sense  of  duty  compels  me  to  declare  my 
disapproval.  Impressed  as  I  am  with  the  mis- 
chiefs with  which  that  decision  is  believed  to 
be  fraught,  trampling  down,  as  to  me  it  seems 
to  do,  some  of  the  strongest  defenses  of  the 
safety  and  independence  of  the  States  of  tins 
confederacy,  it  would  be  Worse  than  a  fault  in 
me  could  I  contemplate  the  invasion  in  silence. 
I  am  unable  to  suppress  my  alarm  at  the  ap- 
proach of  power  claimed  to  be  uncontrollable 
and  unlimited.  My  objections  to  the  decision 
of  the  court,  and  the  grounds  on  which  it  is 
rested,  both  at  the  bar  and  by  the  court,  will 
be  exemplified  in  detail  in  considering  the  case 
of  Smith  V.  Turner,  arising  under  the  statute 
of  New  York.  The  provision  of  the  statute  in 
question  is  in  the  following  words: 
495*]  *'*The  health  commissioner  shall  de- 
mand and  be  entitled  to  receive,  and  in  case  of 
neglect  or  refusal  to  pay  shall  sue  for  and  re- 
cover, in  his  name  of  office,  the  following  sums 
from  the  master  of  evtrj  vessel  that  bSbAI  ar- 
rive in  the  port  of  New  York,  viz.:  1.  From 
the  master  of  every  vessel  from  a  foreign  port, 
for  himself  and  each  cabin  passenger,  one  dol- 
lar and  fifty  cents;  for  each  steerage  passenger, 
mate,  sailor,  or  mariner,  one  dollar."  Rev. 
Stat,  of  New  York,  445. 

It  is  wholly  irrelevant  to  the  case  before  us 
to  introduce  any  other  provisions  of  this  stat- 
ute; such  provisions  have  no  connection  with 
this  cause,  which  originated  in  the  single  pro- 
vision just  cited;  the  intrusion  of  other  pro- 
visions of  the  law  of  New  York  can  tend  only 
to  confusion,  and  to  the  effect  of  diverting  the 
mind  from  the  only  proper  question  for  our 
decision. 

Under  thb  provision  of  the  statute,  an  action 
was  brought  by  the  defendant  in  error,  as 
health  officer  of  New  York,  against  the  plain- 
tiff in  error,  to  recover  the  amount  authorized 
by  the  statute  to  be  demanded  of  him  for  bring- 
ing within  the  port  of  the  city  of  New  York, 
from  a  foreign  country,  two  hundred  and  nine- 
ty-five alien  passengers.  It  is  deemed  neces- 
sary particularly  to  state  the  character  of  the 
Sersons  with  respect  to  whose  entrance  the 
emand  originated  and  was  made,  with  the  view 
to  anticipate  objections  which  might  be  found- 
ed on  a  supposed  invasion  of  the  right  of  tran- 
ait  in  American  citizens  from  one  portion  of  the 
nation  to  another.  To  raise  such  an  objection 
would  be  the  creation  of  a  mere  man  of  straw, 
for  the  quixotic  parade  of  being  tilted  at  and 
demolished.  This  case  involves  no  right  of 
transit  in  American  citizens  or  their  property; 
it  is  a  question  raised  simply  and  entirely  upon 
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the  right  of  the  State  to  impose  conditions  on 
which  aliens,  or  persons  from  foreign  countries, 
may  be  introduced  within  her  territory.  When 
a  case  of  a  different  character,  touching  the 
right  of  transit  in  citizens,  shall  arise,  it  will 
then,  and  not  till  then,  be  proper  to  consider 
it.  We  cannot  properly  take  cognizance  of 
matters  existing  only  in  imagination.  Whether 
this  statute  of  New  York  and  those  which  have 
preceded  it  in  pari  materia,  be  wise,  or  benefi- 
cent, or  equitaole,  or  otherwise,  in  their  pro- 
visions— whether,  under  color  of  those  statutes, 
more  may  have  been  collected  than  either  jus- 
tice or  prudence,  or  the  objects  professed  in 
those  laws,  would  require;  whether  the  amounts 
collected  have  been  diverted  to  purposes  differ- 
ent from  those  alleged  in  excuse  for  such  col- 
lection— are  not  questions  adjourned  hither  for 
adjudication  upon  this  record.  The  legitimate 
and  only  regular  inquiry  before  the  court  is 
this:  whether  the  authority  claimed  and  exert- 
ed by  New  York,  and  *the  mode  she  [*496 
has  chosen  for  its  exertion,  be  in  conformity 
with  the  provisions  of  the  Constitution?  I 
shall  dismiss  from  my  view  of  this  cause  every 
other  question,  as  irrelevant  and  out  of  place. 

The  legislation  of  New  York,  and  the  pro- 
ceedings adopted  to  enforce  it,  are  assailed  as 
violations  of  the  Constitution,  first,  as  being  re- 
pugnant to,  and  an  interference  with,  the  power 
delegated  to  Congress  to  regulate  foreign  com- 
merce. And  this  general  proposition  has  been 
divided  into  two  more  specific  grounds  of  ob- 
jection : 

1st.  The  prohibition  to  the  States  to  levy 
taxes  or  imposts  on  imports. 

2d.  The  alleged  rip;ht  of  Confess  to  regulate 
exclusively  the  admission  of  aliens — a  right  in- 
sisted on  as  falling  by  construction  within  the 
commercial  power,  or  within  some  other  impli- 
cation in  the  Constitution. 

As  guides  in  the  examination  of  these 
objections,  I  will  take  leave  to  propound 
certain  rules  or  principles  regarded  by  my- 
self, at  least,  as  postulates,  and  conceded  to 
be  such,  perhaps,  by  every  expositor  of  the 
Constitution  and  of  the  powers  of  the  State 
governments. 

1st.  Then,  Congress  have  no  powers  save 
those  which  are  expressly  delegated  by  the  Con- 
stitution, and  such  as  are  necessary  to  the 
exercise  of  powers  expressly  delegated.  Consti- 
tution, art.  1,  sec.  8,  clause  18,  and  Amendments 
art.  10. 

2d.  The  necessary  auxiliary  powers  vested 
by  art.  1,  sec.  8,  of  the  Constitution  cannot  be 
correctly  interpreted  as  conferring  powers 
which,  in  their  own  nature,  are  original,  in- 
dependent, substantive  powers;  they  must  be 
incident  to  original  substantive  grants,  ancil- 
lary in  their  nature  and  objects,  and  con- 
trolled by,  and  limited  to,  the  original  grants 
themselves. 

Sd.  The  question,  whether  a  law  be  void  for 
its  repugnancy  to  the  Constitution,  ought  sel- 
dom, if  ever,  to  be  decided  in  the  affirmative  in 
a  doubtful  case.  It  is  not  on  slight  implication 
and  vague  conjecture,  that  a  L^islature  is  to 
be  pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  void.  The  oppo- 
sition between  the  Constitution  and  the  law 
should  be  such,  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with 
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each  other.  6  Cranch,  128.  Various  other 
cases  might  be  adduced  to  the  same  effect. 
Governed  by  the  above  principles,  whose  sound- 
ness will  scarcely  be  doubted,  I  proceed  to  in- 
quire wherein  the  existing  legislation  of  New 
York  is  in  conflict  with  the  Constitution,  or 
with  any  regulation  of  Congress  established 
under  the  authority  of  that  instrument. 
Whilst,  with  respect  to  the  paramount  authori- 
ty in  Congress  to  regulate  commerce  with  for- 
497*]  eign  ^nations  and  amonsst  the  several 
States  (with  the  exceptions  and  qualiAcations 
of  internal  commerce  and  of  regulations  neces- 
sary for  the  health  and  security  of  society), 
there  appears  to  have  been  great  unanimity 
everywhere  amongst  all  persons,  much  diversity 
of  opinion  has  existed  amongst  members  of  this 
tribunal  as  to  another  characteristic  of  this 
^^nt  to  Congress;  namely,  as  to  whether  it 
implies  an  exclusiveness  which  necessarily  de- 
nies and  forbids,  apart  from  actual  or  practical 
collision  or  interference,  everything  like  the 
power  of  commercial  regulation  on  the  part  of 
the  States. 

To  collate  or  comment  upon  these  various 
opinions  would  here  be  a  work  of  detail  and 
curiosity  rather  than  of  utility.  A  reference  to 
them  is  no  further  necessary  than  to  remark, 
that  their  preponderance  is  against  the  position 
of  exclusiveness  in  the  sense  above  mentioned, 
or  in  any  acceptation  beyond  an  actual  inter- 
ference or  an  unavoidable  and  essential  repug- 
nance in  the  nature  of  the  separate  State  and 
federal  action. 

And  still  more  would  an  examination  of 
these  opinions  be  useless,  if,  indeed,  it  would 
not  be  irregular,  since  the  decision  at  the  last 
term  but  one  of  this  court,  upon  the  license 
laws  of  Massachusetts,  Rhode  Island,  and  New 
Hampshire,  reported  in  6  Howard,  604,  in 
which  decision  the  preceding  cases  upon  this 
subject  were  reviewed,  and  the  character  of  ex- 
clusiveness in  the  power  delegated  to  Congress 
repelled  and  denied.  It  was  my  purpose,  with 
this  general  reference  to  the  decisions  of  this 
court,  to  pass  from  the  point  of  exclusiveness 
in  the  power  of  Congress  over  commercial  reg- 
ulations to  other  questions  involved  in  the 
S resent  cause;  but  certain  positions  just  con- 
dently  stated  from  the  bench  seem  to  require 
a  pause  in  my  progress,  long  enough  to  show 
the  inconsistency  of  these  positions  with  the 
Constitution — ^their  direct  conflict,  indeed,  with 
themselves.  Thus,  in  the  argument  to  sustain 
the  exclusiveness  of  the  commercial  power  in 
Congress,  it  has  been  affirmed  that,  the  pow- 
ers of  the  federal  government  being  complete, 
and  within  the  scope  of  their  design  and  ob* 
jects  admitting  of  no  partition,  the  State  gov- 
ernments can  exercise  no  powers  affecting  sub- 
jects falling  within  the  range  of  federal  author- 
ity, actual  or  potential,  or  in  subordination  to 
the  federal  government;  yet  it  is  remarkable 
that  this  assertion  has  been  followed  in  the 
same  breath  by  the  concession,  that  the  pilot 
laws  are,  to  some  extent,  regulations  of  com- 
merce, and  that  pilot  laws,  though  enacted  b; 
the  States,  are  constitutional,  and  are  valid 
and  operative  until  they  shall  be  controlled  by 
federal  legislation. 

Again,  the  very  language  of  the  Constitution 
mtiy   be   appealed   to   for   the    recognition    of 
498*]  powen  to  be  exercised  by  the  *Siatei, 
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until  they  shall  be  superseded  by  a  paramount 
authority  vested  in  the  federal  government 
Instances  of  these  are  the  powers  to  train  the 
militia,  to  lay  duties  or  imposts  on  imports  or 
exports,  so  far  as  this  shall  be  necessary  to  ex- 
ecute the  inspection  laws;  and  the  provision  in 
the  fourth  section  of  the  first  article  of  the  Con- 
stitution, declaring  that  the  times,  places,  and 
manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof,  subject  to  the 
power  of  Congress  at  any  time  to  alter  such 
regulation.  Here,  then,  are  examples  put  by 
the  Constitution  itself,  which  wholly  over- 
throw this  idea  of  necessity  for  universal  ex- 
clusiveness in  the  investiture  of  federal  power; 
examples  surely  not  of  minor  importance  to 
an^  which  can  be  derived  from  the  ordinary 
exigencies  of  trade.  I  must  stop  here,  too, 
long  enough  to  advert  to  a  citation  which  has 
been  made,  in  support  of  the  idea  of  exclusive 
commercial  power,  from  the  opinion  of  the 
late  Mr.  Justice  Baldwin,  in  the  case  of  Groves 
V.  Slaughter,  15  Peters,  611.  With  regard  to 
this  opinion,  it  would  seem  to  be  enough  to 
deprive  it  of  binding  influence  as  authority,  to 
remark  that  it  was  a  dissent  by  a  single  judge; 
and  this  opinion  should  have  still  less  weight 
here  or  elsewhere,  when  it  shall  be  understood 
to  have  asserted  the  extraordinary  doctrine  that 
the  States  of  this  Union  can  have  no  power  to 
prohibit  the  introduction  of  slaves  within  their 
territory  when  carried  thither  for  sale  or  traffic, 
because  the  power  to  regulate  commerce  is  there 
asserted  to  reside  in  Congress  alone.  It  may 
safely  be  concluded,  I  think,  that  the  justiot 
who  cites,  with  seeming  approbation,  the  opin- 
ion of  Mr.  Justice  Baldwin,  will  hestitate  to  fol- 
low it  to  the  eccentric  and  startling  conclusion 
to  which  that  opinion  has  attained. 

In  opposition  to  the  opinion  of  Mr.  Justice 
Baldwin,  I   will   place  the  sounder   and  more 
orthodox  views  of  Mr.  Justice  Story  upon  this 
claim  to  exclusive  power  in  Congress,  as  ex- 
pressed in  the   case   of  Houston  v.    Moore,  5 
Wheat.  48,  with  so  much  clearness  and  fores 
as  to  warrant  their  insertion  here,  and  which 
must  strongly  commend  them  to  everj  consti- 
tutional lawyer.    The  remarks  of  Justice  Story 
are  these:    ''Questions  of  this  nature  are  al- 
ways of  great  importance  and  delicacy.    They 
involve  interests  of  so  much  magnitude,  and 
of  such   deep  and   permanent   public  concern, 
that  they  cannot  but  be  approached  with  uo- 
common  anxiety.    The  sovereignty  of  a  Stat« 
in  the  exercise  of  its  legislation  is  not  to  be  im- 
paired, unless  it  be  clear  that  it  has  transcend- 
ed   its    legitimate   authority;    nor   ought  any 
power  to  be  sought,  much  less  to  be  i^judged, 
m    favor   of   the   United    States,  unless  it  be 
clearly  within  the  reach  of  its  constitutional 
charter.    Sitting  here,  we  are  *not  at  [*4tt 
liberty  to  add  one  jot  of  power  to  the  national 
government    beyond    what    the    people    hare 
granted  by  the  Constitution ;  and,  on  the  other 
hand,  we  are  bound  to  support  the  Constitation 
as  it  stands,  and  to  give  a  fair  and  rational 
scope  to  all  the  powers  which  it  clearly  con- 
tains.   The  Constitution  containing  a  srant  of 
powers  in  many  instances  similar  to  tnose  al- 
ready existing  in  the  State  governments,  and 
some   of   these   being   of   vital   importance  to 
State  authority  and  State  legislation,  it  is  not 
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to  be  admitted  that  a  mere  grant  of  such 
powers  in  affirmative  terms  to  Congress,  does 
per  se  transfer  an  exclusive  sovereignty  on  such 
subjects  to  the  latter.  On  the  contrary,  a  rea- 
sonable interpretation  of  that  instrument  nec- 
essarily leads  to  the  conclusion,  that  the  pow- 
ers so  granted  are  never  exclusive  of  similar 
powers  existing  in  the  States,  unless  where  the 
Constitution  has  eacpressly  in  terms  given  an 
exclusive  power  to  Congi^ess,  or  the  exercise  of 
a  like  power  is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or  incompatibilitv 
in  the  exercise  of  it  by  the  States.  In  all 
other  cases  not  falling  within  the  classes  al- 
ready mentioned,  it  seems  unquestionable 
that  the  States  retain  concurrent  authority 
with  Congress,  not  only  upon  the  letter  and 
spirit  of  the  eleventh  amendment  of  the  Con- 
stitution, but  upon  the  soundest  principles  of 
general  reasoning.  There  is  this  reserve, 
owever,  that,  in  cases  of  concurrent  author- 
ity, where  the  laws  of  the  States  and  of  the 
Union  are  in  direct  and  manifest  collision  on 
the  same  subject,  those  of  the  Union,  being 
the  supreme  law  of  the  land,  are  of  paramount 
authority,  and  State  laws  so  far,  and  so  far 
only,  as  such  incompatibility  exists,  must  nec- 
essarily yield.  Such  are  the  general  princi- 
ples by  which  my  judgment  is  guided  in  every 
investigation  on  constitutional  points.  I  do 
not  know  that  they  have  ever  been  seriously 
doubted.  They  commend  themselves  by  their 
intrinsic  equity,  and  have  been  amply  justified 
by  the  opinions  of  the  great  men  under  whose 
guidance  the  Constitution  was  framed,  as  well 
as  by  the  practice  of  the  government  of  the 
Union.  To  desert  them  would  be  to  deliver 
ourselves  over  to  endless  doubts  and  difficul- 
ties, and  probably  to  hazard  the  existence  of 
the  Constitution  itself."  Here,  indeed,  is  a 
commentary  on  the  Constitution  worthy  ol 
universal  acceptation. 

As  the  case  of  Gibbons  t.  Ogden  has  been 
much  relied  on  in  the  argument  of  these  cases, 
and  is  constantly  appealed  to  as  the  authorita- 
tive assertion  of  the  principle  of  exdusiveness 
in  the  power  in  Congress  to  regulate  commerce, 
it  is  proper  here  to  inquire  how  far  the  deci- 
sion of  Gibbons  v.  Ogden  affirms  this  principle, 
so  often  and  so  confidently  ascribed  to  it;  and 
after  all  that  has  been  said  on  this  subject,  it 
500*]  may  be  matter  *of  surprise  to  learn, 
that  the  court,  in  the  decision  above  men- 
tioned, so  far  from  affirming  that  principle, 
emphatically  disclaims  all  intention  to  pass  up- 
on it.  It  is  true  that  the  court,  in  speaking  of 
the  power  to  regulate  commerce  vested  in  Con- 
gress by  the  Constitution,  says,  that,  like  all 
other  powers  vested  in  Congress,  "it  is  complete 
in  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  comprised  hj  the  Constitution."  How 
far  exdusiveness  in  its  nature  or  in  the  modes 
of  its  exercise  is  indispensable  to  this  com- 
pleteness of  the  power  itself,  the  court  does 
not  say;  but,  as  has  been  already  remarked, 
declares  its  intention  not  to  spoak  on  these  top- 
ics. These  are  the  words  of  the  court:  '*In 
discussing  the  question  whether  this  power  is 
still  in  the  States,  in  the  case  under  consider- 
ation, we  may  dismiss  from  it  the  inquiry 
whether  it  is  surrendered  by  the  mere  grant  to 
Congress,  or  is  retained  until  Congress  shall 
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exercise  the  power.  We  dismiss  that  Inquiry, 
because  it  has  been  exercised,  and  the  regula- 
tions which  Congress  deemed  it  proper  to 
make  are  now  in  full  operation.  The  sole 
question  is,  Can  a  State  regulate  commerce 
with  foreign  nations  and  among  the  States, 
while  Congress  is  regulating  it?"  And,  in  fine, 
upon  this  question  of  exdusiveness,  the  case  of 
Wilson  V.  The  Black  Bird  Creek  Marsh  Compa- 
ny affirms,  in  language  too  explicit  for  misap- 
prehension, that  the  States  may,  by  their 
legislation,  create  what  may  be  obstructions  of 
the  means  of  commercial  intercourse,  subject 
to  the  controlling  and  paramount  authority  of 
Congress.  The  words  of  the  court  in  the  case 
last  mentioned  are  these:  "If  Congress  had 
passed  any  act  which  bore  upon  the  case,  any 
act  in  execution  of  the  power  to  regulate  com- 
merce, the  object  of  which  was  to  control 
State  legislation  over  those  small  navigable 
creeks  into  which  the  tide  flows,  and  which 
abound  throughout  the  lower  country  of  the 
Middle  and  Southern  States,  we  should  feel 
not  much  difficulty  in  saying  that  a  State  law 
coming  in  conflict  with  such  an  act  would  be 
void.  But  Congress  has  passed  no  such  act. 
The  repu^ancy  of  the  law  of  Delaware  to  the 
Constitution  is  placed  entirely  on  its  repug- 
nancy to  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States; 
a  power  which  has  not  been  so  exercised  as  to 
aiiect  the  question.  The  act  is  not  in  violation 
of  this  power  in  its  dormant  state."  2  Peters, 
252. 

I  now  proceed  to  inquire  whether  the  exae- 
tion  of  one  dollar  b^  New  York  from  aliens 
arriving  within  her  limits  from  abroad  by  sea, 
can  be  denominated  a  regulation  of  commerce, 
either  according  to  the  etymological  meaning 
of  the  word  '^commerce,"  or  according  to  its 
application  in  common  parlance.  "Com- 
merce," *from  con  and  merds,  critically  [*501 
signifies  a  mutual  selling  or  traffic,  and  in  or- 
dinary and  practical  acceptation  it  means 
trade,  bargain,  sale,  exchange,  barter;  em- 
bracing these  both  as  its  means  and  its  objects. 
Difl'erent  and  metaphorical  significations  of 
the  term  can  doubtless  be  suggested  by  ingen- 
ious imaginations.  Thus  we  read  in  a  great 
poet  of  "looks  commercing  with  the  skies;" 
but  this  sublimated  application  of  the  term 
would  badly  accord  with  the  views  of  com- 
merce in  a  mercantile  sense,  or  with  the 
utilitarian  spirt  of  this  calculating  and  pro- 
saic age.^ 

Does  the  law  of  New  York  operate  either 
directlv  or  necessarily  upon  any  one  of  these 
ingredients  of  commerce?  Does  it  look  to  them 
at  all?  With  regard  to  the  emigrant,  this  law 
institutes  no  inquiry  either  as  to  his  pursuits, 
or  his  intentions,  or  his  property.  He  ma^  be 
a  philospher,  an  agriculturist,  a  mechanic,  a 
merchant,  a  traveler,  or  a  man  of  pleasure;  he 
may  be  opulent,  or  he  may  be  poor;  none  of 
these  circumstances  affect  w  admission.    It  is 

1.  — Commerce,  from  con  and  merx.  which  Vos- 
sias  derives  from  the  Hebrew,  to  divide  a  part  of 
his  own  for  a  part  of  another's,  to  exchange,  to 
bargain  and  self,  to  trade  or  traffic,  to  have  Inter- 
course for  purposes  of  traffic.  Merchand,  or  mer- 
chant, from  merx  to  merces,  contracted  from  mer- 
018,  Is  by  some  derived  from  mercari,  by  others 
from  the  Greek  nipog,  pars,  quia  res  per  partes 
vendltur.  To  merchant,  to  buy,  to  trade,  to  traffic 
— Uichardson's  Dictionary. 
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required,  upon  his  entering  the  State,  that  there 
be  paid  by,  or  for  him,  a  given  sum,  graduated 
upon  a  calculation  of  benefit  to  himself  and  to 
others  similarly  situated  with  himself — or,  if 
you  choose,  upon  a  calculation  of  advantage 
to  the  State;  but,  under  whatever  aspect  it  is 
viewed,  wholly  irrespective  of  property  or  oc- 
cupation. So  far,  then,  as  the  emigrant  him- 
self is  considered,  this  imposition  steers  entire- 
ly clear  of  regulating  commerce,  in  any  con- 
ceivable sense;  it  is  literally  a  tax  upon  a  per- 
son placing  himself  within  the  sphere  of  the 
taxing  power,  and  the  nature  and  character  of 
the  proceeding  are  in  no  wise  changed  where 
payment  shall  be  made  by  the  master  of  the  ves- 
sel acting  as  the  agent,  and  on  behalf  of  the  emi- 
grant. It  would  still  be  purely  an  exercise  of 
the  great,  indefeasible  right  of  taxation,  which, 
it  has  been  explicitly  said  by  this  court,  would 
extend  to  every  subject  but  for  the  restriction 
as  to  imports  and  exports  imposed  by  the  Con- 
stitution; a  right,  too,  expressly  declared  to 
belong  to  a  branch  of  power  wholly  diflferenl 
from  the  power  to  regulate  commerce,  and 
forming  no  part  of  that  power.  Thus,  in  the 
case  of  Gibbons  v.  Ogden,  9  Whcaton,  201,  this 
court,  speaking  of  the  power  of  laying  duties  or 
imposts  on  imports  or  exports,  make  use  of  the 
following  language:  **We  think  it  very  clear, 
that  it  is  considered  as  a  branch  of  the  taxing 
power.  It  is  so  treated  in  the  first  clause  of 
502*]  *the  eighth  section.  'Congress  shall 
have  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises;'  and  before  commerce  is 
mentioned,  the  rule  by  which  the  exertion  of 
this  power  must  be  governed  is  declared.  It  is 
that  all  duties,  imposts,  and  excises  shall  be 
uniform.  In  a  separate  clause  of  the  enumera- 
tion, the  power  to  regulate  commerce  is  given, 
as  being  entirely  distinct  from  the  right  to  levy 
taxes  and  imposts,  and  as  being  a  new  power 
not  before  conferred.  The  constitution,  then, 
considers  these  two  powers,  as  substantive  and 
distinct  from  each  other,  and  so  places  them  in 
the  enumeration  it  contains.  The  power  of  im- 
posing duties  on  imports  is  classed  with  the 
power  to  levy  taxes,  and  that  seems  to  be  its 
natural  place.  But  the  power  to  levy  taxes 
could  never  be  considered  as  abridging  the  right 
of  the  States  on  that  subject,  and  they  might 
consequently  have  exercised  it  by  levying 
duties  on  imports  or  exports  had  the  Constitu- 
tion contained  no  prohibition  on  this  subject. 
This  prohibition,  then,  is  an  exception  to  the 
acknowledged  power  of  the  States  to  levy 
taxes;  not  from  the  questionable  power  to  reg- 
ulate commerce."  Again,  in  the  same  case,  p. 
200,  it  is  declared  that  "there  is  no  analogy  be- 
tween the  power  of  taxation  and  the  power  to 
reguiate  commerce;"  that  the  powers  are  not 
the  same;  that  there  is  neither  affinity  nor  re- 
semblance between  them.  p.  198.  It  follows  ex 
necessitate  from  this  language,  that  the  right 
to  regulate  commerce  must  mean  something  es- 
sentially distinct  and  separate  from  the  power 
to  impose  duties  or  taxes  upon  imports;  and 
that  the  latter  might  exist  independently  of 
and  without  the  former.  The  assertion  of  the 
court  here  is  too  clear  and  emphatic  to  be  mis- 
apprehended; and  it  would  seem  to  follow  by 
regular  induction  therefrom,  that  a  tax  directly 
upon  the  master  himself,  in  consideration  of 
the  emigranta  brought  by  him  within  the  limits 
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of  the  State,  oould  not  be  within  the  ]>rohibi- 
tion  of  the  Constitution,  unless  those  emig^nts 
could   in   legal  or  in  ordinary  acceptation  be 
made  to  fall  within  the  meaning  oi  the  term 
''imports."     This  would    be    absolutely    neces- 
sary,   and    by    a    diflferent    construction    the 
authority  of  Gibbons  v.  Ogden  would  be  wholly 
overthrown.    It  is  said,  upon  the  authority  of 
Gibbons   v.   Ogden,   that   "commerce"   includes 
"navigation,"  as  a  necessary  means  or  instru- 
ment.   Let  this,  as  a  general  proposition,  be 
conceded,  still  it  by  no  means  follows  that  "nav- 
igation" always  implies  "commerce,"  and  much 
less  does  it  follow  that  the  instruments  of  com- 
merce, simply  because  they  may  be  instruments, 
either  as  agents  or  as  property,  are  to  be  whol- 
ly exempted  from  burdens  incident  to  all  other 
subjects  of  social   polity.     I  will   not   contend 
that  the  master,  his  vessel,  and  his  mariners 
and  passengers,  are  not  *all  subject  to  [*50S 
proper  regulations  of  commerce  enacted  by  Con- 
gress; the  proposition  I  maintain  is  this:  that 
regulations  of  commerce  do  not  embrace  taxM 
on  any  or  on  all  the  subjects  above  named,  ex- 
acted within  the  just  sphere  of  the  power  im- 
posing them.    Thus,  then,  the  assessment  made 
by  Now  York  is  purely  a  tax,  not  a  regulation 
of  commerce;  but  it  is  not  a  tax  on  imports, 
unless  passengers  can  be  brought  within  this 
denomination;  if  they  cannot,  it  is  a  tax  sim- 
ply on  persons  coming  within  the  jurisdiction 
of  the  taxing  power.    And  who  shall  deny  or 
control  this  sovereign  attribute,  when  operat- 
ing  within  its  legitimate  sphere?     When  and 
by  whom  shall  any  restriction  be  put  upon  it 
beyond  the  point  to  which  it  has  been  volun- 
tarily and  expressly  conceded  by  the  Constitu- 
tion?   And  this  point,  it  is  said,  by  the  deci- 
sion of  Gibbons  v.  Ogden,  is  established  singly 
and  determinately  in  the  prohibition  to  impose 
taxes  on  imports.    With  regard  to  this  essential 
and   sovereign   power  of  taxation,   it   may  be 
proper  here  to  advert  to  the  caution  with  which 
it  was  granted,  and  the  extreme  jealousy  which 
was  manifested  towards  any  and  every  appre- 
hended encroachment  upon  it  by  the  Constitu- 
tion when  it  was  offered  for  adoption.    Against 
such  dreaded  encroachment,  were  pointed  some 
of  the  most  strenuous  objections  of  the  oppo- 
nents of  the  new  government.    They  insisted 
that  revenue  was  a  requisite  to  the  pv^*>oses  of 
the   local   administrations  as  to   th«        of  the 
Union,  and  that  the  former  were  at   least  of 
equal  importance  with  the  latter  to  the  happi- 
ness of  the  people;   that  it  was  therefore  m 
necessary  that  the  State  government  should  be 
able  to  command  the  means  of  supplying  their 
wants,  as  that  the  national  government  should 
possess  the  like  means  in  respect  to  the  wants 
of  the  Union;  and  they  said  that,  as  the  Uws 
of  the  Union  were  to  become  the  supreme  law 
of  the  land,  and  as  the  national  government 
was  to  have  power  to  pass  all  laws  necessary 
for  carrying  into  execution  the  authorities  with 
which  it  was  proposed  to  vest  it,  the  national 
government    might    at    any    time    abolish  the 
taxes  imposed  for  State  objects,  upon  the  pre- 
tense of  an  interference  with  its  own.    The  ob- 
jections just  stated,  and  the  feeling  of  mistrust 
in  which  they  had  their  origin,  the  advocates 
of  the  Constitution  found  it  indispensable  to 
remove;  henct^  it  is  that  in  the  Federalist  we 
find  several  numbers  of  that  able  work  devoted 
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pttrtlcularly  to  the  purpose  of  reconcilinff  the 
existence  of  the  power  of  taxation  in  the  feder- 
al govemment  with  its  possession  and  exercise 
on  the  part  of  the  States,  and  nothing  can  be 
more  explicit  than  is  the  admission  contained  in 
these  papers  of  the  independent  and  unqualified 
power  in  the  States  in  reference  to  this  subject. 
504*]   In  the  thirty -second  number  *of  the 
Federalist,  the  writer  thus  expresses  himself: 
"I  am  willing  here  to  allow,  in  its  full  extent, 
the  justness  of  the  reasoning  which  requires 
that  the  individual  States  should  possess  an  in- 
dependent and  uncontrollable  authority  to  raise 
their  own  revenues  for  the  supply  of  their  own 
wants.    And  making  this  concession,  I  affirm 
(with  the  exception  of  duties  on  imports  and 
exports)    they  would,  under  the  plan  of  the 
Convention,  retain  that  authority  in  tfce  most 
absolute  and  unqualified  sense;  and  that  an  at- 
tempt on  the  part  of  the  national  government 
to  abridge  them  in  the  exercise  of  it  would  be  a 
violent  assumption  of  power,  unwarranted  bv 
any    article    or    clause    of    its    Constitution.'' 
Again,    in   the   same   number,   speaking   with 
respect  to  the  prohibition  on  the  States  from 
imposing  duties  on  imports,  it  is  said:   "This 
restriction  implies  an  admission,  that,  if  it  were 
not    inserted,    the    States    would   possess   the 
power  it  excludes;  and  it  implies  a  further  ad- 
mission, that  as  to  all  other  taxes  the  authority 
of    the    States   remains    undiminished."    Sudi 
were  the  principles  and  doctrines  of  the  Con- 
atitution  as  admitted,  nay,  urged,  by  the  advo- 
cates for  its  adoption;  and  it  is  thought  that 
there  is  no  candid  inquirer  into  the  history  of 
the  times  who  will  profess  to  believe  that,  had 
their  admission  not  been  thus  made  and  earn- 
estly pressed,  the  Constitution  could  have  been 
accepted  by  the  States.    The  contemporaneous 
interpretation  thus  given  by  the  very  fabrica- 
tors of  the  instrument  itself,  confirmed,  as  has 
been   shown,   by   the   decision   of   Gibbons   v. 
Ogden,  is  perhaps  more  emphatically  declared 
in  the  latter  decision  of  this  court  in  the  case 
of  The  Providence  Bank  t.  Billings,  4  Peters, 
561,  where  the  court  expresses  itself  in  the 
following  language:    "That  the  taxing  power 
is  of  vital  importance,  that  it  is  essential  to  the 
ejdstence  of  government,  are  truths  which  it 
cannot  be  necessary  to  affirm.    They  are  ac- 
knowledged and  assented  to  by  all.    It  would 
seem  that  the  relinquishment  of  such  a  power 
is  never  to  be  assumed.    We  will  not  say  that  a 
State  may  not  relinquish  it;  that  a  considera- 
tion sufficiently  valuable  to  induce  a  partial  re- 
lease of  it  may  not  exist;  but  as  the  whole  com- 
munity are  interested  in  maintaining  it  undi- 
minished, that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed 
in  a  case  in  which  the  deliberate  purpose  of  the 
State  to  abandon  it  does  not  appear."    Can  it 
be  admitted,  then— can  it  be  established  by  any 
correct  reasoning — that  this  high  sovereign  at- 
tribute, pronounced  by  this  court  to  be  of  vital 
importance,  and  essential  to  the  existence  of  a 
government,  must  be  yielded,  upon  mere  im- 
plication,  to   a   theory   based   on   no   express 
authority,  but  on  construction  alone — not  rec- 
ommended   by   superior    utility,    but    greatly 
505*]  *embarrassmg  in  practice  the  theory  of 
exclusive  power  in  Congress  to  regulate  com- 
merce f 
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of  the  aforegoing  views,  is  this:  Can  the  end- 
gi*ant,  or  passenger  on  whom  the  tax  is  as- 
sessed, on  his  arrival  within  the  State,  be  prop- 
erly denominated  an  import?    It  has  been  con- 
tended that  he  may,  b^use,  according  to  the 
classical  derivation  of  the  term  from  import- 
are,  or  in  and  porta,  he  has,  like  everything 
else  in  the  ship,  been  brought  in.    The  advo- 
cates of  this  etymolo^cal  interpretation  should 
be  cautious  of  adoptmg  it,  since  it  might  im- 
ply too  much,  may  lead  to  strange  confusion, 
and  ultimately  to  conclusions  directly  adverse 
to  those  they  would  deduce  from  it.    Thus,  if 
the  alien  passenger  is  an  import,  simply  from 
the  fact  of  being  brought  into  the  State,  will 
not  the  master  and  mariners  also  be  imports, 
precisely  for  the  same  reason,  although  they 
may  be  natives  and  inhabitants  of,  and  merely 
returning  to,  the  country  and  port  at  which 
the  vessel  arrives,  and  thus,  if  imported,  must 
be  imported  home,  having  equally  sustained,  a 
short  time  previously,  when  temporarily  leav- 
ing that  home,  the  character  also  of  exports? 
A^in,   under   this    interpretation    a   dilemma 
might  arise  as  to  whether  the  ship,  as  she  had 
been  brought  in,  would  not  likewise  be  an  im- 
port, or  whether  the  ship  had  imported  the 
crew,  or  the  crew  the  ship;  for  although  the 
latter  would  have  been  conducted  into  port  by 
the  former,  it  would  be  literally  true  that  they 
would   have   been  brought  in  by  her.    These 
departures  from  the  common  and  received  ac- 
ceptation of  language  may  give  rise  to  distinc- 
tions as  astute  as  those  in  Scriblerius  upon  the 
famous  bequest  of  Sir  John  Swale  of  all  hie 
black   and   white   horses,   and   equally   useful 
with  those  either  in  the  development  of  truth 
or  the  establishment  of  justice.    But  the  strict 
etymologists  have  this  further  difficulty  to  en- 
counter.   It  is  said  by  Livy,  and  by  Varro,  in 
his  book  De  LinguA  LatinU,  that  the  Romans 
when  they  laid  out  a  town,  as  a  religous  cere- 
mony   observed  on  such  occasions,  delineated 
its  boundaries  with  a  plough;  and  that  wher- 
ever they  designed  there  should  be  a  gate,  they 
took  up  the  plough  and  left  a  space.    Hence 
the  word  porta,  a  gate,  a  portando  aratrum. 
Those,  then,  who  will  insist  upon  etymological 
acceptation,    necessarily    place    themselves,   as 
imported,   within   the   gate;    in   other   words, 
within  the  municipal  authority  of  the  State, 
and  bv  consequence  within  the  acknowledged 
operation    of    its    laws.     But    such    critical 
derivation   cannot   be   admitted   as   accordant 
either  with  common  acceptation  or  general  ex- 
perience;   by    these    the    term    "imports"    ie 
justly  applicable  to  articles  of  trade  proper — 
goods,   diattels,    property,   subjects    in     their 
nature  passive  and  having  no  volition-— not  to 
*men  wnose  emigration  is  the  result  of  [*506 
will,  and   could  not   be   accomplished  without 
their  co-operation,  and  is  as  much  their  own 
act  as  it  is  the  act  of  others;  nay,  much  more 
so.    The  conclusion,  then,  is  undeniable,  that 
alien  passengers,  rational  beings,  freemen  car- 
rying   into   execution    their    deliberate    inten- 
tions, never  can,  without  a  singular  perversion, 
be  classed    with  the  subjects  of  sale,  barter,  or 
traffic;  or,  in  other  words,  with  imports. 

The  law  of  New  York  has  been  further  as- 
sailed in  argument,  as  being  an  infraction  of 
the  fourteenth  article  of  the  treaty  of  amity 
and  commerce  negotiated  betwecei  Great  Brit- 
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41  in  and  the  United  States  in  the  year  1704,  by 
wliich  article  it  is  provided  that  *'there  shall 
lie  between  all  the  dominions  of  his  majesty  in 
Europe,  and  the  territories  of  the  United 
States,  a  reciprocal  and  perfect  liberty  of  com- 
merce and  navigation.  The  people  and  the 
inhabitants  of  the  two  countries  shall  have  lib- 
erty freely  and  securely,  and  without  hindrance 
and  molestation,  to  come  with  their  ships  and 
cargoes  to  the  lands,  countries,  cities,  ports, 
places,  and  rivers  within  the  dominions  and 
territories  aforesaid,  and  to  enter  into  the 
.same;  to  resort  there,  and  to  remain  and  reside 
there  without  any  limitation  of  time;  also  to 
hire  and  possess  houses  and  warehouses  for 
the  purposes  of  their  commerce;  and  generally 
the  merchants  and  traders  on  each  side  shall 
enjoy  the  most  complete  protection  and  security 
for  their  commerce,  but  subject  always,  as  to 
what  respects  this  article,  to  the  laws  and 
statutes  of  the  two  countries  respectively." 

It  has  been  insisted  that  the  article  of  the 
treaty  just  cited,  having  stipulated  that  British 
subjects  shall  have  liberty  freely  and  securely, 
and  without  hindrance,  to  come  with  their 
ships  and  cargoes  to  the  lands,  countries, 
cities,  ports,  etc.,  and  to  remain  and  reside  for 
the  purposes  of  their  commerce;  and  the  sec- 
ond clause  of  the  sixth  article  of  the  Constitu- 
tion having  declared  the  Constitution  and  the 
laws  of  the  United  States,  made  in  pursuance 
thereof,  and  treaties  made  under  the  authority 
of  the  United  States,  to  be  the  supreme  law 
of  the  land,  the  laws  of  New  York,  being  in 
derogation  of  the  fourteenth  article  of  the 
Treaty  of  1794,  are  unconstitutional  and  void. 
The  fourteenth  article  of  the  Treaty  of  1794, 
having  expired  by  limitation  of  time  anterior 
to  the  enactment  of  the  statutes  complained  of, 
it  cannot  in  terms,  as  a  part  of  that  compact, 
be  brought  to  bear  upon  this  case.  The  same 
provision,  however,  with  the  single  variation 
that  British  subjects  are  placed  on  the  same 
footing  with  other  foreigners  who  shall  be  ad- 
mitted to  enter  American  ports,  was  renewed 
by  the  first  article  of  the  Treaty  of  1815,  and 
by  the  third  article  of  the  same  treaty  wus 
507*]  'continued  for  four  years.  Subse- 
quently, by  the  fourth  article  of  the  Conven- 
tion with  Great  Britain  of  1818,  it  was  ex- 
tended for  ten  years,  and  finally,  by  the  first 
article  of  the  Convention  with  the  same  power 
of  the  6th  of  August,  1827,  for  an  indefinite 
period,  but  liable  to  be  terminated  upon  no- 
tice, from  either  of  the  contracting  parties,  of 
twelve  months  from  and  after  the  20th  day  of 
October,  1828.  The  fourteenth  article  of  the 
Treaty  of  1794,  or  rather  its  effect  and  mean- 
ing, with  the  variation  above,  engrafted  on  the 
Treaty  of  1815,  may  be  considered  as  subsist- 
ing at  the  present  time.  Before  examining 
particularly  tne  force  of  the  objection  founded 
upon  this  stipulation,  and  of  the  effect  sought 
to  be  imparted  to  it  from  the  clause  of  the  Con- 
stitution adduced  in  its  support,  I  cannot  for- 
bear to  recur  to  my  opinion  expressed  on  a 
former  occasion,  it  being  the  view  I  still  enter- 
tain as  to  what  should  be  the  interpretation  of 
the  second  clause  of  the  sixth  article  of  the  Con- 
stitution. The  opinion  referred  to  is  as  follows : 
'This  provision  of  the  Constitution,  it  is  to 
be    feared,    ia    sometimes    expounded    without 
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parties  to  that  instrument,  and  its  adaptation 
to  the  purposes  for  which  it  was  created,  neces- 
sarily imply.  Every  power  delegated  to  the 
federal  government  must  be  expounded  in  co- 
incidence with  a  perfect  right  in  the  States  to 
all  that  they  have  not  delegated;  in  coinci- 
dence, too,  with  the  possession  of  every  power 
and  right  necessary  for  their  existence  and 
preservation;  for  it  is  impossible  to  believe 
that  these  ever  were,  cither  in  intention  or  in 
fact,  ceded  to  the  general  government.  I^wsof 
the  United  States,  in  order  to  be  binding,  must 
be  within  the  legitimate  powers  vested  by  the 
Constitution.  Treaties,  in  order  to  be  valid, 
must  be  made  within  the  scope  of  the  same 
powers;  for  there  can  be  no  authority  of  the 
United  States,  save  what  is  derived  mediately 
or  immediately,  and  regularly  and  legitimate- 
ly, from  the  Constitution.  A  treaty  no  more 
than  an  ordinary  statute  can  arbitrarily  cede 
away  any  one  right  of  a  State,  or  of  any  citi- 
zen of  a  State."    5  Howard,  013. 

Admitting    this    fourteenth    article    of    the 
treaty  to  be  in  full  force,  and  that  it  purported 
to  take  from  the  State  of  New  York  the  right 
to  tax  aliens  coming  and  commorant  within  her 
territory,  it  would  be  certainly  incompetent  for 
such    a    purpose,    because    there    is    not,    and 
never  could  have  been,  any  right  in  any  other 
agent  than  her  own  government   to  bind  her 
by  such  a  stipulation.    In  the  next  place,  the 
right  of  taxation  claimed  by  New  York  can  by 
no  rational  construction  of  it  be  made  to  con- 
llict  with  a  correct  comprehension  of  the  treaty 
stipulations    in    question.    These    neither   ex- 
press nor  imply  anything  more   *than   [*&0S 
security  for  free,  but  regular,  legitimate  com- 
mercial intercourse,  l>etween  the  people  of  the 
contracting  nations,  and  exemption   from  bur- 
dens or  restrictions  inconsistent  with  such  in- 
tercourse; for  this  was  the  sole  purpose  either 
contemplated   or   professed.     If   these   stipula- 
tions  can   be  extended   beyond   this    meaning, 
and,  under  the  terms  "shall  have  liberty  free- 
ly and  securely  to  come  and  enter  the  i>orts  of 
the  country,  and  to  remain  and  reside,  and  to 
hire   and   occupy   houses   for   the    pur)K>se9  of 
their    commerce,"    there    can    be    claimed   the 
right   to   withdraw,    for   an    indefinite    period, 
either   the   persons   or  the  property   of  aliens 
from  the  power  of  taxation  in  the  States,  then 
there  is  asserted  for  Congress  or  the  executive 
the  power  of  exerting,  through  foreign  govern- 
ments and  foreign  subjects,  a  control  over  the 
internal  rights  and  polity  of  the  States,  which 
the  framers  of  the  Constitution  and  the  deci- 
sions of  this  court,  already  quoted,  have  denied 
to  the  government  in  the  exercise  of  its  regular 
domestic    functions.     It   would    be    difficult  to 
limit,  or  even  to  imagine,  the  mischiefs  com- 
prised in  such  an  interpretation  of  the  treaty 
stipulations  above   mentioned.     As   one  exam- 
ple of  these,  if  it  should  suit  the  commercial 
speculations  of  British  subjects  to  land  within 
the  territory  of  any  of  the  States  cargoes  of 
negroes    from    Jamaica,    Hayti,    or    Africa,  it 
would  be  difficult,  according  to  the  broad  in- 
terpretation of  the  commercial  privileges  con- 
ferred by  those  stipulations,  to  designate  anj 
legitimate  power  in  the  States  to  prevent  thi< 
invasion    of  their   domestic   security.    Accord- 
ing   to    the    doctrines    advanced,    they   could 
neither  repulse  nor  tax  the  nuisance. 
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The  argument  constructed  by  counsel  and 
by  some  of  the  judges  upon  the  provisions  of 
the  act  of  Congress  authorizing  the  importa- 
tion of  the  toob  of  mechanics,  their  clothing, 
etc,  free  from  duties,  presents  itself  to  my 
mind  as  wanting  in  logical  integrity,  and  as  ut- 
terly destructive  of  positions  which  those  who 
urge  this  argument  elsewhere  maintain.  The 
exemption  allowed  by  Congress  can  correctly 
be  made  to  signify  nothing  more  than  this: 
that  the  general  government  will  not  levy  du- 
ties on  the  private  effects  of  certain  classes  of 
E arsons  who  may  be  admitted  into  the  country, 
nt,  by  any  rule  of  common  sense,  can  this 
exemption  be  made  to  signify  permission  to 
those  persons  to  land  at  all  events  in  the  States  ? 
It  asserts  or  implies  no  such  thing;  much  less 
does  it  convey  a  command,  or  the  power  to  is- 
sue a  command,  to  the  States  to  admit  them. 
Must  not  this  benefit  of  exemption  from  duties 
be  always  in  enjoyment  subordinate  to  and  de- 
pendent upon  the  right  of  the  owner  of  the 
property  exempted  to  enter  the  country?  This 
18  inevitable,  unless  it  be  contended  that  a  mere 
forbearance  to  exact  duties  on  the  property  is 
509*]  identical  with  ^ordering  the  admission 
of  its  owner;  thus  making  the  man  the  incident 
of  the  property,  and  not  the  property  that  of 
the  man — a  reductio  in  absurdum,  which  can- 
not be  escaped  from  by  those  who  deduce  the 
right  of  admission  from  the  act  of  Congress. 
But  are  those  who  assume  this  ground  aware 
that  it  is  destructive  of  other  positions  which 
they  themselves  have  not  only  conceded,  but 
even  insist  upon?  They  have  admitted  the 
power  or  right  of  self-preservation  in  the  States, 
and,  as  a  means  of  securing  this  right,  the 
power  of  excluding  felons,  convicts,  paupers, 
and  persons  infect^;  but  according  to  this  ar* 
gument,  based  upon  the  acts  of  0>ngress  and 
on  the  treaty  stipulations  for  free  access  and 
commorancy,  all  must  be  permitted  to  land  and 
to  remain;  for  these  acts  of  Congress  and 
treaty  stipulations  contain  no  exceptions  in 
favor  of  the  safety  of  the  States;  they  are 
general,  and  in  their  terms  ride  over  all  such 
considerations  as  health,  morals,  or  security 
amongst  the  peop!e  of  the  States.  This  argu- 
ment cannot  be  maintained.  The  true  inter- 
pretation of  the  act  of  Congress  referred  to  is 
this:  tools,  clothing,  and  personal  property  of 
mechanics,  are  goods,  chattels,  imports,  in  the 
known  and  proper  sense  of  the  term  "imports"; 
Congress,  having  under  the  Constitution  the 
power  to  impose  duties  on  these,  possess  the 
correlative  right  of  exempting  them  from  du- 
ties; this  they  have  done,  and  nothing  beyond 
this.  Congress  have  not  pretended  to  declsre 
permission  to  the  mechanic,  or  to  any  other 
description  of  person,  directly,  to  come  into 
the  States,  because  they  have  no  such  direct 
power  under  the  Constitution,  and  cannot  as- 
sume or  exercise  it  indirectly. 

I  will  now  consider  the  second  head  of  ob- 
jection to  the  legislation  of  New  York,  as  pro- 
pounded in  the  division  stated  in  the  com- 
mencement of  this  opinion,  namely,  the  alleged 
right  of  Congress  to  regulate  exclusively  the 
admission  of  aliens,  as  a  right  comprehended 
within  the  commercial  power,  or  within  some 
other  implication  in  the  Constitution. 

Over  aliens,  qua  aliens,  no  direct  authority 
has  been  delegated  to  Congress  by  the  Consti- 
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tution.  Congress  have  the  right  to  declare 
war,  and  they  are  bound  to  the  duty  of  repel- 
ling invasions.  They  have  the  power,  too,  to 
establish  an  uniform  rule  of  naturalization. 
By  an  exercise  of  the  former  power.  Congress 
can  place  in  the  condition  of  alien  enemies  all 
who  are  under  allegiance  to  a  nation  in  open 
war  with  the  United  States;  by  an  exercise  of 
the  second,  they  can  extend  to  alien  friends  the 
common  privileges  of  citizens.  Beyond  these 
predicaments  put  by  the  Constitution,  and  aris- 
mg  out  of  the  law  of  nations,  where  is  the 
power  in  Congress  to  deal  with  aliens,  as  a 
class,  at  all  f  And  much  more  the  power,  when 
falling  within  ^neither  of  the  aforego-  [*510 
ing  predicaments,  to  invite  them  to  or  to  repel 
them  from  our  shores,  or  to  prescribe  the  terms 
on  which,  in  the  first  instance,  they  shall  have 
access  to,  and,  if  they  choose,  residence  within, 
the  several  States — and  this,  too,  regardless  of 
the  considerations  either  of  interest  or  safety 
deemed  important  by  the  States  themselves. 
The  Constitution,  confessedly,  has  delegated 
no  such  direct  power  to  Congress,  and  it  never 
can  be  claimed  as  auxiliary  to  that  which,  in  a 
definite  and  tangible  form,  can  nowhere  be 
found  within  that  instrument. 

The  power  to  regulate  the  sdmission,  as  im- 
plied in  the  right  of  banishment  or  deportation, 
of  aliens,  not  the  citizens  or  subjects  of  nations 
in  actual  war  with  the  United  States,  was  at 
one  period  of  our  history  assumed  by  the  fed- 
eral government;  and  a  succinct  review  of  the 
arguments  by  which  this  pretension  was  sought 
to  be  sustained  must  expose  its  absolute  fal- 
lacy. 

Congress,  it  was  insisted,  could  exert  this 
power  under  the  law  of  nations,  to  which 
aliens  are  properly  amenable.  To  this  it  was 
answered,  that,  under  the  law  of  nations, 
aliens  are  responsible  only  for  national  offenses 
^-offenses  in  which  their  nation  bears  a  part; 
they  are  then  alien  enemies.  That  alien  friends, 
on  the  other  hand,  owe  a  temporary  allegiance 
to  the  government  under  which  they  reside, 
and  for  their  individual  offenses  committed 
against  the  laws  of  that  government  they  are 
responsible,  as  other  members  of  the  communi- 
ty, to  the  municipal  laws. 

Again,  it  was  asserted  that  the  right  was 
vested  in  Congress  under  the  power  to  make 
war,  and  under  the  power  and  the  duty  to  pre- 
vent invasion.  The  obvious  refutation  of  this 
argument  was  furnished  in  the  reply,  that  alien 
friends  could  not  be  the  subjects  of  war  (publie 
national  conflict),  nor  in  any  sense  the  instru- 
ments of  hostile  invasion,  such  invasion  beins 
an  operation  of  war.  Neither  could  they  faU 
within  the  power  vested  by  the  Constitution 
to  ^ant  letters  of  marque  and  reprisal,  as  an 
eauivocal  authority  partakine  of  the  characters 
of  war  and  peace;  "reprisal  beinp^  a  seizure  of 
foreign  persons  snd  property,  with  a  view  to 
obtain  that  justice  for  injuries  done  by  one 
State  or  its  members,  for  which  a  refusal  of  the 
aggressors  requires  such  a  resort  to  force  under 
the  law  of  nations.  It  must  be  considered  as 
an  abuse  of  words  to  call  the  removal  of  per- 
sons from  a  country  a  seizure  or  a  reprisal  on 
them;  nor  is  the  distinction  to  be  overlooked 
between  reprisal  on  persons  within  the  country, 
and  under  the  faith  of  its  laws,  and  on  persons 
out   of   the   country."    Madison's   Report.    It 
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may,  then,  be  correctly  affirmed,  that  by  no 
611*]  direct  delegation  of  *power  by  the  Con- 
stitution— not  by  the  power  to  declare  war,  not 
by  the  power  to  make  reprisals,  not  by  the 
more  general  power  to  punish  offenses  against 
the  laws  of  nations,  nor  by  the  power  and  duty 
of  repelling  invasions — ^has  the  right  been  given 
to  Congress  to  regulate  either  the  admission  or 
the  expulsion  of  alien  friends.  Does  such  a 
right  result  from  any  rational  or  necessary  im- 
plication contained  in  the  Constitution?  We 
find  that,  even  anterior  to  the  adoption  of  this 
instrument,  attempts  were  made  to  ascribe  to 
it  the  delegation  of  such  a  power  by  the  ninth 
section  of  the  first  article,  and  this  description 
was  strenuously  urged  as  a  reason  against  its 
adoption.  The  objection,  whether  fairly  or 
uncandidly  urged,  was  founded,  no  doubt,  up- 
on some  ambi^ity  of  language  of  the  ninth  sec- 
tion; an  ambiguity  perfectly  explained  by  con- 
temporaneous exposition,  and  by  the  written 
history  of  its  pron-ess  and  ultimate  adoption. 
Let  us  see  how  this  section  has  been  interpret- 
ed at  its  date  by  those  who  bore  the  chief 
part  in  the  formation  of  the  Constitution;  and 
who,  to  commend  it  when  completed  to  their 
countrymen,  undertook  and  accomplished  an 
able  and  critical  exposition  of  its  every  term. 
We  shall  see.  by  the  almost  unanimous  declara- 
tion of  these  sages,  that  the  clause  and  article 
in  question  was  intended  to  apply  to  the  Afii- 
can  slave  trade,  and  to  no  other  matter  what- 
ever. Thus,  in  the  forty -second  number  of  the 
Federalist,  it  is  said  by  Mr.  Madison,  speaking 
of  the  section  and  article  in  question:  "It 
were  doubtless  to  be  wished  that  the  power  of 

Erohibiting  the  importation  of  slaves  had  not 
een  postponed  until  the  year  1808,  or  rather 
that  it  had  been  suffered  to  have  immediate 
operation.  But  it  is  not  difficult  to  account, 
either  for  this  restriction  on  the  general  govern- 
ment, or  for  the  manner  in  which  the  whole 
clause  is  expressed.  It  ought  to  be  considered 
as  a  great  point  gained  in  favor  of  humanity, 
that  a  period  of  twenty  years  may  terminate 
forever  within  these  States  a  traffic  which  has 
so  long  and  so  loudly  upbraided  the  barbarism 
of  modern  policy."  Again  he  says,  "Attempts 
have  been  made  to  pervert  this  clause  into  an 
objection  against  the  Constitution,  by  repre- 
senting it  on  one  side  as  a  criminal  toleration 
of  an  illicit  practice,  and  on  another,  as  calcu- 
lated to  prevent  voluntary  and  beneficial  emi- 
grations from  Europe  to  America.  I  mention 
these  misconstructions,  not  with  a  view  to 
give  them  an  answer — for  they  deserve  none — 
but  as  specimens  of  the  manner  and  spirit  in 
which  some  have  thought  fit  to  conduct  their 
opposition  to  the  proposed  government." 

Before  proceeding  farther  with  the  history 
of  this  article,  it  will  be  well  to  contrast  the 
view  of  its  scope  and  objects,  as  given  in  the 
quotation  just  made  from  the  Federalist,  with 
512*]  the  ^arguments  of  the  counsel  who 
press  this  article  as  evidence  of  an  intention  to 


vest  in  Congress  the  sole  power  of  eontronhig 
the  admission  of  aliens,  subsequently,  at  l«ut, 
to  the  year  1808.  It  is  strenuously  urged  bj 
them,  that  the  introduction  of  aliens  has  al- 
ways been  accordant  with  the  policy  of  the 
government,  and  so  highly  promotive  of  ad- 
vantage to  the  country  in  clearing  and  culti- 
vating its  forests,  and  increasing  its  physical 
strength,  that  the  power  of  interfering  with 
these  important  objects  should  not  be  subjected 
to  the  hazard  of  State  abuses,  but  that  they 
should  be  intrusted  to  the  federal  government 
alone.  Yet  the  learned  counsel  will  be  some- 
what surprised  to  hear  that  the  migration  or  im- 
portation he  so  zealously  advocates  is  proved 
(by  contemporaneous  authority,  on  which  he 
rests  his  argument)  to  be  "an  unnatural  traffic, 
which  has  so  long  and  so  loudly  upbraided  the 
barbarism  of  modem  policy;"  and  that  "it 
ought  to  be  regarded  as  a  great  point  sained  in 
favor  of  humanity,  that  a  period  of  twenty 
years  might  terminate  it  forever  in  these 
States."  For  such,  and  such  only,  is  the  migra- 
tion limited  to  the  States  for  twenty  years,  by 
the  ninth  section  of  the  fourth  article,  on  which 
counsel  found  themselves;  such  only  the  migra- 
tion over  which  the  Constitution  has  given 
power  to  Congress,  as  the  natural  meaning  of 
the  section  signifies,  and  which  alone  it  was 
intended  to  convey,  as  we  are  told  by  those 
who  framed  it\ 

If  the  history  of  the  ninth  section  of  article 
fourth  be  traced,  in  the  proceedings  of  the  Con- 
vention, from  its  introduction  into  that  body 
until  finally  moulded  and  engrafted  upon  the 
Constitution  (3  Madison  Papers,  from  p.  1388 
to  p.  1673),  it  will  be  found  that  not  one  mem- 
ber of  the  Convention  ever  treated  this  section 
in  other  terms,  or  as  designed  for  any  other 
purpose,  than  as  a  power  specially  given  to  Con- 
gress by  that  section  alone  to  abolish  the  for 
eign  slave  trade  from  the  period  limited  by  thai 
section,  with  the  exception  of  a  single  observa- 
tion of  Colonel  Mason,  of  Virginia,  that  the  pro- 
vision as  it  stood  might  be  necessary  in  order  to 
prevent  the  introduction  of  convicts;  but  not 
pretending  to  extend  the  power  of  Congress  be- 
yond these  and  the  foreign  slave  trade. 

*The  migration  or  importation  em-  [*51S 
braced  in  it  is  in  the  debates  uniformly  and 
plainly  called  the  slave  trade  by  certain  South- 
ern States,  which  the  Convention  would  have 
abolished  by  the  Constitution  itself,  but  for  the 
avowed  necessity  of  propitiating  those  States 
by  its  toleration  for  twenty  years.  There,  too, 
it  will  be  seen  that  Mr.  Gouverneur  Morris,  with 
a  frankness  and  sagacity  highly  creditable,  ob- 
jected to  the  ambiguous  language  in  which  the 
section  was  proposed  and  adopted.  He  said  'lie 
was  for  making  the  clause  read  at  once,  'the  im- 
portation of  slaves'  into  North  Carolina,  south 
Carolina,  and  Georgia  shall  not  be  prohibited, 
etc.  This,  he  said,  was  most  fair,  and  would 
avoid  the  ambiguity  by  which,  under  the  power 
with  regard  to  naturalization,  the  liberty  re< 


1. — 8   Madison    Papers,   August   2lBt,   1787.     1. 
Proposition  by  Mr.  Martin  against  article  7.     Mo- 
tion to  exclude  slave  trade.     (Vol.  III.  p.  138S.) 
Mr.  Rutledge,   Mr.   Ellsworth,  and   Mr.  Pinckney. 
all  opposed  to  Mr.  Martin's  motion  (pp.  1388  and 
1389).     August  22. — Mr.  Sherman,  thoagh  against 
slave  trade,   was  opposed   to  taking  It  from   the 
Stntes   (p.   1390).     CJolonel  Mason   thought  It  Im- 
moral  And  dangerous,  and  was  for  its  immediate 
aboliUoB  (pp,  1890,  1391).    Mr.  BUsworth  opposed 
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to  interference ;  If  it  was  so  Immoral  as  to  require 
interference,  they  ought  to  abolish  It,  and  free  all 
slaves  (p.  1391)  ;  that  slaves  were  necessary,  asd 
must  be  Imported  for  use  In  the  sickly  rice  swamps 
of  South  Carolina  and  Georgia  (p.  1392).  Mr. 
Pinckney,  General  Pinckney,  Mr.  Baldwin.  Mr. 
Wilson,  Mr.  Gerry,  Mr.  Dickinson,  Mr.  Wlilla» 
son.  Mr.  Butledge,  Mr.  Sherman  (VoL  III.  po. 
1392-1397),  all  treat  of  this  article  as  appUcabb 
only  to  the  slave  trade. 
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■erred  to  the  States  mlfht  be  defeated.  He 
wished  It  to  be  known,  alBO,  that  this  part  of 
the  Constitution  was  a  compliance  with  thoso 
States."  8  Madison  Papers,  1427  and  1478. 
A  portion  of  the  Convention  objected  to  an 
open  sanction  of  the  slave  trade  upon  the  very 
nee  of  the  Constitution,  whilst  the  Southern 
States  would  not  yield  their  views  of  their  own 
interests  or  necessities;  hence,  in  the  spirit  of 
compromise,  the  section  was  unfortunately 
permitted  to  retain  the  ambiguity  objected  to 
by  Mr.  Morris;  and  hence,  too,  the  color  given 
for  those  misconstructions  of  the  restriction  on 
the  general  government,  and  the  manner  in 
which  it  is  expressed,  so  decidedlv  reprehended 
in  the  number  of  the  Federalist  already  quoted. 
This  ninth  section  of  the  fourth  article  of  the 
Constitution  has,  on  a  former  occasion,  been 
invoked  in  support  of  the  power  claimed  for 
the  federal  ffovernment  over  alien  friends.  The 
supporters  in  Congress  of  the  alien  law,  passed 
in  1798,  endeavored  to  draw  from  this  very  sec- 
tion a  justification  of  that  extraordinary  enact- 
ment; and  as  their  argument  deduced  from  it 
is,  perhaps,  as  cogent  as  any  likely  to  be  pro- 
pounded at  this  day,  it  may  be  properly  ad- 
verted to  as  a  fair  sample  of  the  preteni^ion  ad- 
vano^  in  this  case,  and  of  the  foundation  on 
which  it  seeks  to  plant  itself.  The  argument 
alluded  to  was  by  a  committee  of  the  House  of 
Representatives,  and  is  in  these  words:  '^hat 
as  the  Constitution  has  given  to  the  States  no 
power  to  remove  aliens  during  the  period  of 
the  limitation  under  consideration,  In  the  mean- 
time, on  the  construction  assumed,  there  would 
be  no  authority  in  the  country  to  send  away 
dangerous  aliens,  which  cannot  be  admitted.** 
Let  the  comment  of  a  truly  great  man  on  these 
startling  heresies  expose  their  true  character. 
'^t  IS  not,**  says  Mr.  Madison,  "the  incondu- 
slveness  of  the  general  reasoning  on  this  pas- 
sage which  chiefly  calls  the  attention  to  it.  It 
is  the  principle  assumed  by  it,  that  the  powers 
514*]  held  by  the  States  *are  given  to  them 
by  the  Constitution  of  the  United  States,  and 
the  inference  from  this  principle,  that  the 
powers  supposed  to  be  necessary,  which  are  not 
so  given  to  the  State  governments,  must  reside 
in  the  government  of  the  United  States.  The 
respect  which  is  felt  for  every  portion  of  the 
constituted  authorities  forbids  some  reflections 
which  this  singular  paragraph  might  excite; 
and  they  are  the  more  readily  suppressed,  as  it 
may  be  presumed  with  justice,  perhaps,  as  well 
as  candor,  that  inadvertence  may  have  had  its 
share  in  the  error.  It  would  be  unjustifiable 
delicacy,  nevertheless,  to  pass  by  so  portentous 
a  claim  without  a  monitory  notice  oi  the  fatal 
tendency  with  which  it  would  be  pregnant." 
Madison's  Report.  The  assertion  of  a  general 
necessity  for  permission  to  the  States  from  the 
general  government,  either  to  expel  from  their 
confines  those  who  are  mischievous  or  danger- 
ous, or  to  admit  to  hospitality  and  settlement 
whomsoever  they  may  deem  it  advantageous  to 
reoelve,  carries  with  it  either  a  denial  to  the 
former,  as  perfect  original  sovereignties,  of  the 
right  of  self-preservation,  or  presumes  a  con- 
cession to  the  latter,  the  creature  of  the  States, 
wholly  incompatible  with  its  exercise. 

This  authority  over  alien  friends  belongs  not, 
then,  to  the  general  government,  by  any  ex- 
prsfls  delegation  of  power,  nor  by  necessary  or 
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proper  implication  from  express  grants.  The 
c:Iaim  to  it  is  essentially  a  revival  of  what  pub- 
lic sentiment  so  generally  and  decisivelv  oon- 
Jemned  as  an  usurpation  in  the  alien  law  of 
1798;  and  however  this  revival  may  at  this  time 
be  freed  from  former  imputations  of  foreign 
antipathies  or  partialities,  it  must,  neverthe- 
ess,  be  inseparable  from — nay,  it  must  be  the 
inevitable  cause  of  far  greater  evils — ^jealousy, 
ill-feeling,  and  dangerous  confiict  between  the 
members  of  this  confederacy  and  their  common 
agent. 

Thus  far  I  have  preferred  to  consider  this 
case  as  depending  rather  upon  great  funda- 
mental principles,  mseparable  from  the  systems 
of  government  under  which  this  country  Is 
placed,  than  as  dependent  upon  forms  of  plead- 
ing, and  conclusions  deducible  from  those 
forms.  But  judging  of  the  case  in  the  latter  as- 
pect as  moulded  by  those  forms,  it  seems  to  fall 
directly  within  the  operation  of  a  precedent  set- 
tled by  this  court,  which  must,  if  regarded,  de- 
cide the  law  to  be  with  the  defendant  in  error. 
By  the  second  count  in  the  declaration.  It  Is 
averred  that  the  defendant  below  (the  plaintiff 
in  error),  being  the  master  of  the  ship  Henry 
Bliss,  in  violation  of  the  laws  of  New  York, 
brought  into  the  port  of  New  York,  and  there 
actually  landed  the  same,  two  hundred  and 
ninety-five  passengers;  the  demurrer  to  the  dec- 
laration, aamitting  the  truth  of  these  aver- 
ments, places  the  locale  of  the  origin,  as  well  as 
the  infraction  *of  the  obligation  de-  [*Slft 
clared  on,  within  the  municipal  authority  of  the 
State,  and  without  the  pale  of  the  authority  of 
Congress  to  regulate  commerce  with  foreign 
nations.  In  this  view,  this  case  is  brought,  not 
only  within  the  reasoning,  but  within  the  literal 
terms,  of  the  decision  of  The  City  of  New  York 
v.  Mi  In,  and  must  be  sustained  upon  the  au- 
thority of  that  decision,  were  there  no  other 
grounds  on  which  it  could  be  supported.  But 
as  it  is  manifest  that  this  case  involves  the  high, 
and  what  this  court  has  asserted  (with  the  single 
exception  of  taxes  on  imports)  to  be  the  perfeet 
and  undiminished  and  indispensable,  power  of 
taxation  in  a  sovereign  State,  it  would  have 
seemed  to  me  a  species  of  delinquency  not  to 
make  that  right  the  prominent  and  controlling 
subject  of  investigation  and  decision,  or  to  have 
forborne  to  vindicate  It  in  its  full  integrity. 

Between  this  case  and  that  of  Noriis  v.  The 
City  of  Boston,  there  are  some  shades  of  differ- 
ence; they  are  such,  however,  as  by  me  are 
not  regarded  as  essential ;  both  the  cases  rest  in 
reality  upon  the  right  of  taxation  in  the  States; 
and  as  the  latter  case  has  been  examined  with 
so  much  more  of  learning  and  ability  than  I 
could  have  brought  to  its  investigation,  by  his 
Honor  the  Chief  Justice,  I  shall  content  myself 
with  declaring  my  entire  concurrence  in  his 
reasonings  and  conclusions  upon  it. 

It  is  my  opinion  that  the  judgment  of  the 
Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors  in  New  York,  and  the  judg- 
ment of  the  Supreme  Judicial  Court  of  Massa- 
chusetts, should  be  afi&rmed. 

Note. — In  the  opinions  placed  on  file  by 
some  of  the  justices  constituting  the  majority 
in  the  decision  of  this  case,  there  appearing  to 
be  positions  and  arguments  which  are  not  ree- 
ollected  as  having  been  propounded  from  the 
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bench,  and  which  are  regarded  aa  scarcely 
reconcilable  with  the  former  then  examined 
and  replied  to  by  the  minority,  it  becomes  an 
act  of  justice  to  the  minority  that  those  posi- 
tions and  arffuments,  now  for  the  first  time  en- 
countered, should  not  pass  without  comment. 
Such  comment  is  called  for,  in  order  to  vindi- 
cate the  dissenting  justices,  first,  from  the 
folly  of  combating  reasonings  and  positions 
which  do  not  appear  upon  the  record;  and, 
second,  from  the  delinquency  of  seeming  to 
recoil  from  exigencies,  with  which,  however 
they  nmy  be  supposed  to  have  existed,  the  dis- 
senting justices  never  were  in  fact  confronted. 
It  is  called  for  by  this  further  and  obvious  con- 
sideration, that,  should  the  modification  or  re- 
traction of  opinions  delivered  in  court  obtain 
in  practice,  it  would  result  in  this  palpable 
irregularity;  namely,  that  opinions,  wnich,  as 
516*]  those  of  the  *court,  should  have  been 
premeditated  and  solemnly  pronounced  from 
the  bench  antecedently  to  the  opinions  of  the 
minority,  may  in  reality  be  nothing  more  than 
criticisms  on  opinions  delivered  subsequently 
in  the  order  of  business  to  those  of  the  majori- 
ty, or  they  may  be  mere  after-thoughts,  chan- 
ging entirely  the  true  aspect  of  causes  as  they 
stood  in  the  court,  and  presenting  through  the 
published  reports  what  would  not  be  a  true 
ijistory  of  the  causes  decided. 

Examples  of  diversity  between  the  opinions 
in  this  cause,  comprehended  as  they  were  de- 
livered in  court,  and  as  subsequently  modified, 
will  now  be  adverted  to.  The  first  is  found  in 
the  solecism,  never  propounded,  perhaps,  from 
any  tribunal— one,  indeed,  which  it  might 
have  been  supposed  no  human  imagination, 
not  the  most  fruitful  in  anomalies,  could  ever 
conceive — "that  the  action  of  the  federal  gov- 
ernment by  legislation  and  treaties  is  the  action 
of  the  States  and  their  inhabitants."  If  this 
extraordinary  proposition  can  be  taken  as  uni- 
versally or  aa  generally  true,  then  State  sover- 
eignty. State  rights,  or  State  existence  even, 
must  be  less  tlmn  empty  names,  and  the  Con- 
stitution of  the  United  States,  with  all  its  limi- 
tations on  federal  power,  and  as  it  has  been 
heretofore  generally  understood  to  be  a  special 
delegation  of  power,  is  a  falsehood  or  an  ab- 
surdity. It  must  be  viewed  as  the  creation 
of  a  'power  transcending  that  which  called 
it  into  existence;  a  power  single,  universal, 
engrossing,  absolute.  Everything  in  the  na- 
ture of  civil  or  political  right  is  thus  ingiilfed 
in  federal  legislation,  and  in  the  power  of 
negotiating  treaties.  History  tells  us  of  an  ab- 
solute monarch  who  characterized  himnclf  and 
his  authority  by  the  declaration,  "I  am  the 
State."  This  revolting  assertion  of  despotism 
was,  even  in  the  seventeenth  century,  deemed 
worthy  of  being  handed  down  for  the  reproba- 
tion of  the  friends  of  civil  and  political  liberty. 
What,  then,  must  be  thought  in  our  day, 
and  in  future  time,  of  a  doctrine  which,  under 
a  government  professedly  one  of  character  ex- 
clusively, claims  beyond  the  terms  of  that 
charter,  not  merely  the  absolute  control  of 
civil  and  political  rights,  but  the  power  to  de- 
scend to  and  regulate  ad  libitum  the  private  and 
personal  concerns  of  life.  Thus  tne  ground 
now  assumed  in  terms  for  the  federal  govern- 
ment  ib,  that  the  power  to  regulate  commerce 
means   still   more    especially"    the    power    to 
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I  regulate    "personal    Intercourse."    Again,  H  It 
asserted  that  the  federal  government,  in  the 
regulation  of  commerce,  ''may  admit  or  may 
refuse  foreign  intercourse  partially  or  entirely." 
If  those  who  resort  to  this  term  "intercourse" 
mean  merely  commercial  transactions  as  gener- 
ally understood,  their  argument  ia  an  unmean- 
ing variation  of  words,  and  is  worth  nothing. 
They  obtain  by  the  attempted  •substi-  [•517 
tution  no  new  power.    They  have  the   power 
to  regulate  commerce,  and  nothing  beyond  this. 
Commercial    intercourse    is    simpTy    commerce. 
But  if  they  adopt  the  word  ''intercourse"  singly, 
in  its  extended  and  general  acceptation,  and 
without   the   proper   qualifying   adjunct,   they 
violate  the  text  and  the  meaning  of  the  Con- 
stitution, and  grasp  at  powers  greatly  beyond 
the  scope  of  any  authority  legitimately  con- 
nected with  commerce  as  well  understood.    The 
term   "commerce,"   found   in   the   text   of   the 
Constitution,  has  a  received,  established,  and 
adjudged    acceptation.    The    wise     men     who 
framed  the  Constitution  designed  it  for  prac- 
tical   application.    They    preferred,    therefore, 
to  convey  its  meaning  in  languase  which  was 
plain   and   familiar,   and    avoided    words    and 
phrasea  which  were  equivocal,  unusual,  or  re- 
condite, as  apt  sources  of  future   perplexity. 
They   well  understood  the  signification  of  the 
word  "intercourse,"  and   knew   it  was   by  no 
means  sjmonymous  with  the  word  "commerce"; 
they    shunned,    therefore,   the   ambiguity    and 
seeming  affectation  of  adopting  it,  in  order  to 
express  their  meaning  when  spealcing  of  com- 
merce.   This      word     "intercourse,"     nowhere 
found   in   the   Constitution,   implies    infinitely 
more  than  the  word  "commerce."     Intercourse 
"with  foreign  nations,  amongst  the  States,  and 
with  the  Indian  tribes."    Under  this  language, 
not  only  might  national,  commercial,  or  polit- 
ical   intercourse   be   comprehended,   but   every 
conceivable  intercourse  between  the  indiyiduaU 
of  our  own  country  and  foreigners,  and  amongst 
the  citizens  of  the  different  States,  might  be 
transferred   to   the    federal   government.    And 
thus  we  see  that,  with  respect  to  intercourse 
with  aliens,  in  time  of  peace,  too,  it  ia  now 
broadly  asserted  that  all  power  has  been  vested 
exclusively    in    the    federal    government.    The 
investiture   of   power   in   Congress   under  this 
term  would  not  be  limited  by  this  construction 
to  this  point.   It  would  extend,  not  only  to  the 
right  of  going  abroad  to  foreign  countries,  and 
of  requiring  licenses  and  passports  for  that  pur- 
pose; it  would  embrace  also  the  right  of  transit 
for  persons  and  property  between  the  different 
States  of  the  Union,  and  the  power  of  regulat- 
ing highways  and   vehicles  of  transportation. 
We  have  here  a  few  examples  of  the  mischiefs 
incident  to  the  doctrine  which  first  interpolates 
into  the  Constitution  the  term  "intercourae"  in 
lieu  of  the  word  "commerce"  contained  in  tliat 
instrument,  and  which   then,  by  an  arbitrary 
acceptation  given  to  this  term,  claims  for  Con- 
gress whatsoever  it  may  be  thought  desirable 
to  comprise   within  its   meaning.    By   permit- 
ting such  an  abuse,  every   limit   may  be  re- 
moved from  the  power  of  the  federal  govern- 
ment, and  no  engine  of  usurpation   could  be 
more  conveniently  devised  than  the  introduc- 
tion of  a  favorite  word  which  the  interpolator 
•would  surely  have  as  much  right  to  [•SIS 
interpret  as  to  introduce.    This  would  bs  fill- 
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filling  almost  to  th«  letter  the  account  in  the 
Tale  of  a  Tuh,  of  Jacic,  Peter,  and  Martin  en* 
gaffed  in  the  interpretation  of  their  father's 
wiQ.  Once  let  the  barriers  of  the  Constitution 
be  removed,  and  the  march  of  abuae  will  be 
onward  and  without  bounds. 

Mr.  Justice  Nelson,  dissenting! 

Norris  v.  City  of  Boston,  and 
Smith  V.  Turner. 

I  have  examined  particularly  the  opinion  of 
the  Chief  Justice  delivered  in  these  cases  of 
Smith  T.  Turner,  and  Norris  v.  The  City  of 
Boston,  and  have  concurred,  not  only  in  its 
conclusions,  but  in  the  grounds  and  principles 
upon  which  it  is  arrived  at;  and  am  in  favor  of 
affirming  the  judgments  in  both  cases. 

Mr.  Justice  Woodbury,  dissenting; 

Norris  ▼.  City  of  Boston,  and 
Smith  v.  Turner. 

In  relation  to  the  case  of  Smith  t.  Turner, 
from  New  York,  I  wish  merely  to  express  my 
non -concurrence  with  the  opinions  pronounced 
by  the  majority  of  this  court.  But  standing 
more  intimately  connected  with  the  case  of 
Norris  v.  Boston,  by  my  official  duties  in  the 
first  circuit,  I  feel  more  obliged  to  state,  in 
some  detail,  the  reasons  for  my  opinion,  though 
otherwise  content  to  acquiesce  silently  in  the 
views  expressed  by  the  Chief  Justice;  and 
though  not  flattering  myself  with  being  able, 
after  the  elaborate  discussions  we  have  just 
beard,  to  present  much  that  is  either  novel  or 
interesting. 

The  portion  of  the  statute  of  Massachusetts 
which  m  this  ease  is  assailed,  as  most  question 
able  in  respect  to  its  conformity  with  the  Con- 
stitution, IS  the  third  section.  The  object  of 
that  is  to  forbid  alien  passengers  to  land  in  any 
port  in  the  State,  lutil  the  master  or  owner  of 
Uie  vessel  pays  "two  dollars  for  each  passenger 
■o  landing."  The  provisions  in  the  other  sec- 
tions, and  especially  the  second  one,  requiring 
indemnity  for  the  support  of  lunatics,  idiots, 
and  infirm  persons  on  board  of  vessels  before 
they  are  landed,  if  they  have  been  or  are  pau- 
pers, seem  admitted  by  most  persons  to  oe  a 
fair  exercise  of  the  police  powers  of  a  State. 

This  claim  of  indemnity  is  likewise  excused 
or  conceded  as  a  power  which  has  long  been 
exercised  by  several  of  the  Atlantic  States  in 
self-defense  aeainst  the  ruinous  burdens  which 
would  otherwise  be  flung  upon  them  by  the  in- 
cursions of  paupers  from  abroad,  and  their  laws 
are  often  as  stringent  against  the  introduction 
of  that  class  of  persons  from  adjoining  States 
510*]  *as  from  foreign  countries.  Revised 
Statutes  of  New  Hampshire,  ch.  67,  sec  5;  6 
Howard,  629. 

Such  legislation  commenced  in  Massachusetts 
early  after  our  ancestors  arrived  at  Plymouth. 
It  first  empowered  the  removal  of  foreign  pau- 
pers. See  Colonial  Charters  and  I^ws,  1639, 
p.  ITS,  and  1092,  p.  252.  It  extended  next  to 
the  requisition  of  indemnity  from  the  master, 
as  early  as  the  year  1701.  See  Statute  of  13 
Wm.  in..  Ibid.  363.  But  while  it  embraced 
removals  of  paupers  not  settled  in  the  colony, 
and  indemnity  required  from  the  master  for  the 
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support  of  foreigners  introduced  by  sea,  1  do 
nut  think  it  assumed  the  special  form  used  in 
the  third  section  of  this  statute,  until  the  year 
1837,  after  the  decision  in  the  case  of  The  City 
of  New  York  v.  Miln,  11  Peters,  107.  I  shall 
not,  therefore,  discuss  further  the  provisions  in 
the  second  section  of  the  statute;  for,  at  all 
events,  the  requisitions  of  that  section,  if  not 
by  all  admitted  to  be  constitutional,  are  less  ob- 
jectionable than  those  of  the  third;  and  if  the 
last  can  be  vindicated,  the  first  must  be,  and 
hence  the  last  has  constituted  the  burden  of  the 
arguments  on  both  sides. 

It  will  be  remembered  that  this  third  aection 
imposes  a  condition  on  landing  alien  passen- 
gers, or,  in  other  words,  levies  a  toll  or  fee  on 
the  master  for  landing  them,  whether  then  pau- 
pers or  not,  and  that  the  present  action  is  to 
recover  back  the  money  which  has  been  col- 
lected from  the  mastefr  for  landing  such  passen- 
gers. 

After  providing,  in  the  following  woraa, 
that,  "when  any  vessel  shall  arrive  at  any  port 
or  harbor  within  the  State,  from  any  port  or 
place  without  the  same,  with  alien  passengers 
on  board,  the  officer  or  officers  whom  the  mayor 
and  aldermen  of  the  city,  or  the  selectmen  of 
the  town,  where  it  is  proposed  to  land  such 
passengers,  are  hereby  authorized  and  required 
to  appoint,  shall  go  on  board  such  vessel  and 
examine  into  the  condition  of  said  passengers." 
The  third  section  of  the  statute  declares  that 
"no  alien  passenger,  other  than  those  spoken 
of  in  the  preceding  section,  shall  be  permitted 
to  land,  uiitil  the  master,  owner,  consignee,  or 
agent  of  such  vessel  shall  pay  to  the  rcgularlv 
appointed  boarding  officer  the  sum  of  two  dol- 
lai'S  for  each  passenger  so  landing;  and  the 
money  so  collected  shall  be  paid  into  the  treas- 
ury of  the  city  or  town,  to  lie  appropriated  as 
the  dty  or  town  may  direct  for  the  support  of 
foreign  paupers." 

It  is  conceded  that  the  sum  paid  here  on  ae- 
count  of  "alien  passengers"  was  demanded  of 
them,  when  coming  in  some  "vessel,"  and  was 
collected  after  she  arrived  at  a  "port  or  harbor 
within  the  State."  Then,  and  not  till  then,  the 
master  was  required  to  pay  two  dollars  for  each 
before  landing,  "to  be  'paid  into  the  [•520 
treasury  of  the  city  or  town,  to  be  appropriated 
as  the  city  or  town  may  direct  for  the  support 
of  foreign  paupers." 

By  a  subsequent  law,  as  the  foreign  paupers 
had  been  made  chargeable  to  the  State  treasury, 
the  balances  of  this  fund  in  the  different  towns 
were  required  to  be  transferred  to  that  treas- 
ury. 

After  careful  examination,  I  am  not  satisfied 
that  this  exercise  of  power  by  a  State  is  inca- 
pable of  being  sustained  as  a  matter  of  right, 
under  one  or  all  of  three  positions. 

1st.  That  it  is  a  lawful  exercise  of  the  police 
power  of  the  State  to  help  to  maintain  its  for- 
eign paupers. 

2d.  If  not,  that  it  may  be  re^rded  as  justi- 
fied by  the  sovereign  power  which  every  State 
possesses  to  prescribe  the  conditions  on  which 
aliens  may  enjoy  a  residence  within,  and  the 
protection  of,  the  State. 

3d.  Or  it  may  be  justified  under  the  munici- 
pal power  of  the  State  to  impose  taxes  within 
its  limits  for  State  purposes.  I  think,  too,  that 
this  power  has  never  oeen  ceded  to  the  general 
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ffovemmcnt,  either  expressly  or  by  implication, 
in  any  of  the  grants  relied  on  for  that  purpose, 
such  as  to  lay  duties  on  imports,  or  to  prohibit 
the  importation  of  certain  persons  after  the 
year  1808,  or  to  regulate  commerce. 

Under  the  itrst  ground  of  vindication  for  the 
State,  the  whole  statute  was  most  probably  en- 
acted with  the  laudable  design  to  obtain  some 
assistance  in  maintaining  humanely  the  large 
number  of  paupers,  and  persons  likely  soon  to 
become  paupers,  coming  to  our  shores  by  means 
furnished  by  the  municipal  authorities  in  vari- 
ous parts  of  Europe.  See  8  Ex.  Doc.  of  29th 
Congress,  2d  Session,  No.  64.  Convicts  were 
likewise  sent,  or  preparing  to  be  sent,  hither 
from  some  cities  on  the  Continent.    Ibid. 

A  natural  desire,  then,  would  exist,  and 
would  appear  by  some  law,  to  obtain,  first,  in- 
demnity against  the  support  of  emigrants  actu- 
ally paupers,  and  likely  at  once  to  become 
chargeable;  and,  second,  funds  to  maintain 
such  as,  though  not  actually  paupers,  would 
probably  become  so,  from  this  class  of  aliens. 

It  is  due  to  the  cause  of  humanity,  as  well  as 
the  public  economy  of  the  State,  that  the  main- 
tenance of  paupers,  whether  of  foreign  or  do- 
mestic origin,  should  be  well  provided  for.  In- 
stead of  being  whipped  or  carted  back  to  their 
places  of  abode  or  settlement,  as  was  once  the 
practice  in  England  and  this  country  in  respect 
to  them ;  or,  if  aliens,  instead  of  being  reshipped 
over  a  desolate  waste  of  ocean,  they  are  to  be 
treated  with  kindness  and  relieved  or  main- 
tained. But  still,  if  feasible,  it  should,  in  jus- 
S21*]  tice,  be  at  the  'expense  of  those  intro- 
ducing them,  and  introducing  the  evils  which 
may  attend  on  them.  This  seems  to  have  been 
the  attempt  in  this  statute,  and  as  such  was  a 
matter  of  legitimate  police  in  relation  to  pau- 
pers. 

But  those  persons  affected  by  the  third  sec- 
tion not  being  at  the  time  actual  paupers,  but 
merely  alien  passengers,  the  expediency  or  right 
to  tax  the  master  for  landing  them  does  not 
seem  so  clear,  in  a  police  view,  as  it  is  to  exact 
indemnity  against  the  support  of  those  already 
paupers.  Yet  it  is  not  wholly  without  good 
reasons,  so  far  as  regards  the  master  or  owner 
who  makes  a  profit  by  bringing  into  a  State 
persons  having  no  prior  rights  there,  and  likely 
in  time  to  add  something  to  its  fiscal  burdens 
and  the  number  of  its  unproductive  inhabitants. 
He  who  causes  this  danger,  and  is  the  willing 
instrument  in  it,  and  profits  by  it,  cannot,  in 
these  views,  object  to  the  condition  or  tax  im- 
posed by  the  State,  who  may  not  consider  the 
benefits  likely  to  arise  from  such  a  population 
a  full  counterbalance  to  all  the  anticipated  dis- 
advantages and  contingencies.  But  the  aspect 
of  the  case  is  somewhat  different,  looking  at  the 
tax  as  falling  wholly  on  the  passenger.  It  may 
not  be  untrue,  generally,  that  some  portion  of 
a  burden  like  this  rests  eventually  on  the  pas- 
senger, rather  than  the  master  or  owner.  Neil 
v.  State  of  Ohio,  3  Howard,  741-743.  Yet  it 
does  not  always;  and  it  is  the  master,  and  the 
owners  through  him,  who  complain  in  the 
present  axjtion,  and  not  the  passengers;  if  it  fell 
on  the  latter  alone,  they  would  be  likely,  not 
only  to  complain,  but  to  go  in  vessels  to  other 
States  where  onerous  conditions  had  not  been 
imposed.  Supposing,  however,  the  burden  in 
fact  to  light  00  them^  it  is  in  some,  though  a 
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less  degree,  and  in  a  different  view,  as  a  mat- 
ter of  right,  to  be  vindicated. 

Were  its  expediency  alone  the  question  be- 
fore us,  some,  and  among  them  myself,  would 
be  inclined  to  doubt  as  to  the  expediency  of 
such  a  tax  on  alien  passengers  in  general,  not 
paupers  or  convicts.  Whatever  may  be  their 
religion,  whether  Catholic  or  Protestant,  or 
their  occupation,  whether  laborers,  mechanics, 
or  farmers,  the  majority  of  them  are  believed 
to  be  useful  additions  to  the  population  of  the 
New  World,  and  since,  as  well  as  before  our 
Revolution,  have  deserved  encouragement  in 
their  immigration  by  easy  terms  of  naturaliza- 
tion, of  voting,  of  holding  office,  and  all  the 
political  and  civil  privileges  which  their  in- 
dustry and  patriotism  have  in  so  many  in- 
stances shown  to  be  usefully  bestowed.  See 
Declaration  of  Independence;  Naturalisation 
Law;  1  Lloyd's  Debates,  Gales  and  Seaton's  ed. 
p.  1147;  Taylor  v.  Carpenter,  2  Wood.  &  M.  If 
a  design  existed  in  any  statute  to  thwart  this 
policy,  or  if  •such  were  its  necessary  [*522 
consequence,  the  measure  would  be  of  very 
questionable  expediency.  But  the  makers  of 
this  law  may  have  had  no  such  design,  and 
such  does  not  seem  to  be  the  necessary  conse- 
quence of  it,  as  large  numbers  of  emigrants 
still  continue  to  arrive  in  Massachusetts,  when 
they  would  be  likely  to  ship  for  ports  in  other 
States  where  no  such  law  exists,  if  this  oper 
ated  on  them  as  a  discouragement,  and  likt 
other  taxes  when  felt,  or  when  high,  had  be- 
come in  some  degree  prohibitory. 

The  conduct  of  the  State,  too,  in  this  measure, 
as  a  matter  of  right,  is  the  only  question  to  be 
decided  by  us,  and  may  be  a  very  different  one 
from  its  expediency.  Every  sovereign  State 
possesses  the  right  to  decide  this  matter  of  ex- 
pediency for  itself,  provided  it  has  the  power 
to  '•ontrol  or  govern  the  subject.  Our  inquiry, 
therefore,  relates  merely  to  that  power  or  right 
in  a  State;  and  the  ground  now  under  consid- 
eration to  support  the  exercise  of  it  is  her  au- 
thority to  prescribe  terms,  in  a  police  view,  to 
the  entry  into  her  boundaries  of  persons  who 
are  likely  to  become  chargeable  as  paupers,  and 
who  are  aliens. 

In  this  view,  as  connected  with  her  police 
over  pauperism,  and  as  a  question  of  mere 
right,  it  may  be  fairly  done  by  imposing  terms 
which,  though  incidentally  making  it  more  ex- 
pensive for  aliens  to  come  here,  are  designed 
to  maintain  such  of  them  and  of  their  class  as 
are  likely,  in  many  instances,  ere  long  to  be- 
come paupers  in  a  strange  country,  and  usuallj 
without  sufficient  means  for  support  in  case 
either  of  sickness,  or  accident,  or  reverses  in 
business.  So  it  is  not  without  justification  that 
a  class  of  passengers  from  whom  much  expense 
arises  in  supporting  paupers  should,  though 
not  at  that  moment  chargeable,  advance  some- 
thing for  this  purpose  at  a  time  when  they  are 
able  to  contribute,  and  when  alone  it  can  with 
certainty  be  collected.  See  New  York  v.  Miln, 
II  Peters,  166.  When  this  is  done  in  a  law 
providing  against  the  increase  of  pauperism, 
and  seems  legitimately  to  be  connected  with 
the  subject,  and  when  the  sum  required  of  the 
master  or  passenger  is  not  disproportionate  to 
the  ordinary  charge,  there  appears  no  reason  to 
regard  it  as  any  measure  except  what  it  profess- 
es to  be — one  connected  with  the  State  poliot 
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•■  to  flMen  paBsengen,  one  connected  with  the 
■upport  of  paupers,  and  one  designed  neither  to 
regulate  commerce  nor  be  a  source  of  revenue 
for  general  purposes.     6  Howard,  626. 

The  tax  is  now  transferred  to  the  State  treas- 
ury, when  collected,  for  the  reason  that  the 
■upport  of  foreign  paupers  is  transferred  there ; 
and  this  accords  with  an  honest  design  to  col- 
lect the  money  only  for  that  object. 
69S*]  *The  last  year,  so  fruitful  in  immi- 
gration and  its  contagious  diseases  of  ship 
fever  and  the  terrific  cholera,  and  the  death  of 
so  many  from  the  former,  as  well  as  the  extra- 
ordinary expense  consequent  from  these  causes, 
furnish  a  strong  illustration  that  the  terms  re- 
quired are  neither  excessive  nor  inappropriate. 

There  are  many  other  reasons  showing  that 
this  is  legitimately  a  police  measure,  and,  as 
such,  competent  for  the  State  to  adopt.  It  re- 
spects the  character  of  those  persons  to  come 
within  the  limits  of  the  State;  it  looks  to  the 
benefits  and  burdens  deemed  likely  to  be  con- 
nected with  their  presence;  it  regards  the  priv- 
ileges they  may  rightfully  claim  of  relief, 
whenever  sick  or  infirm,  though  on  shipboard, 
if  within  the  boundaries  of  the  State;  it  has  an 
^e  to  the  protection  they  will  humanely  re- 
ceive if  merely  in  transitu  through  the  State  to 
other  governments,  and  the  burdens  which,  in 
case  of  disease  or  accidents,  without  much 
means,  they  may  thus  throw  upon  the  State. 
And  the  fund  collected  is  expressly  and  wholly 
applied,  after  deducting  the  expenses  of  its 
eollection,  to  "the  support  of  foreign  paupers." 

A  police  measure,  m  common  parlance,  often 
relates  to  something  connected  with  public 
morals;  and  in  that  limited  view  woula  still 
embrace  the  subject  of  pauperism,  as  this  court 
held  in  16  Peters,  626.  But  in  law,  the  word 
"police"  is  much  broader,  and  includes  all 
l«^slation  for  the  internal  policy  of  a  State.  4 
BL  Com.  ch.  13. 

The  police  of  the  ocean  belongs  to  Gongress 
and  the  admiralty  powers  of  the  general  gov- 
ernment; but  not  the  police  of  the  land  or  of 
harbors.     Warinff  v.   Clarke,   6   Howard,  471. 

Nor  is  it  any  less  a  police  measure  because 
money,  rather  than  a  bond  of  indemnity,  is  re- 
quired as  a  condition  of  admission  to  protection 
and  privileges.  The  payment  of  money  is 
■ometmies  imposed  in  the  nature  of  a  toll  or 
license  fee,  but  it  is  still  a  matter  of  police.  It 
is  sometimes  demanded  in  the  nature  of  charges 
to  cover  actual  or  anticipated  expenses.  Such 
is  the  case  with  all  quarantine  charges.  Sub- 
stantially, too,  it  is  demanded  under  the  in- 
demnity given  by  the  second  section,  if  the 
person  becomes  chargeable;  and  if  that  be  justi- 
fiable, so  must  be  this ;  the  fact  that  one  is  con- 
tingent and  the  other  absolute  cannot  affect 
their  constitutionality.  Neither  is  it  of  conse- 
quence that  the  charge  might  be  defrayed  other- 
wise, if  the  State  pleased,  as  from  other  taxes 
or  other  sources.  This  is  a  matter  entirely  dis- 
cretionary with  the  State.  This  might  be  done 
with  respect  to  quarantine  expenses  or  pilotage 
of  vessels;  yet  tne  State,  being  the  sole  judge 
of  what  is  most  expedient  in  respect  to  this,  can 
legally  impose  it  on  the  vessel,  or  master,  or 
524*]  'passengers,  rather  than  on  others,  un- 
less clearly  forbidden  by  the  federal  Constitu- 
tion. And  it  can  be  none  the  less  a  police  meas- 
ure than  it  a  quarantine  charge,  because  the 
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master  or  owner  is  required  to  pay  it,  or  even 
the  passengers,  rather  than  the  other  people  of 
the  State,  by  a  general  tax. 

Even  to  exclude  paupers  entirely  has  been 
held  to  be  a  police  measure,  justifiable  in  a 
State.  Prigg  v.  Pennsylvania,  16  Peters,  626; 
6  Howard,  629.  Why,  then,  is  not  the  milder 
measure  of  a  fee  or  tax  justifiable  in  respect  to 
those  alien  passengers  considered  likely  to  !>•• 
come  paupers,  and  to  be  applied  solely  to  the 
support  of  those  who  do  become  chargeable 
from  that  class  f  And  why  is  not  this  as  mueh 
a  police  measure  as  the  other?  If  such  meaa* 
ures  must  be  admitted  to  be  local,  are  of  State 
recognizance,  belong  to  State  interests,  they 
clearly  are  among  State  rights. 

Viewed  as  a  mere  police  regulation,  then,  this 
statute  does  not  confiict  with  any  constita* 
tional  provision.  Measures  which  are  legit^ 
mately  of  a  police  character  are  not  pretended 
to  be  ceded  anywhere  in  the  Constitution  to  the 
general  government  in  express  terms;  and 
as  little  can  it  be  argued  that  they  are  impliedly 
to  be  considered  as  ceded,  if  they  be  honestly 
and  truly  police  measures.  Hence,  in  all  the  de- 
cisions of  this  tribunal  on  the  powers  granted 
to  the  ^neral  government,  either  expressly  or 
by  implication,  measures  of  that  character  have 
been  regarded  as  not  properly  to  be  included. 
License  Cases,  6  Howard,  624;  Baldwin's  Views, 
184,  188;  cases  dted  in  The  United  States 
V.  New  Bedford  Bridge,  1  Wood,  k  M.  423. 

Thus  viewed,  the  case  also  comes  dearly 
within  the  principles  settled  in  New  York  v. 
Miln,  11  Peters,  102,  and  is  fortified  by  the 
views  in  the  License  Cases,  5  Howard,  604. 
The  fact  that  the  police  regulation  in  the  case 
of  Miln  was  enforced  by  a  penalty  instead  of 
a  toll,  and  in  the  License  Cases  by  a  prohibition 
at  times,  as  well  as  a  fee,  does  not  alter  the 
principle,  unless  the  mode  of  doing  it  in  th* 
present  case  should  be  found,  on  further  ex- 
amination, before  dosing,  to  be  forbidden  to 
the  States. 

But  if  this  justification  should  fail,  there  is 
another  favorable  view  of  legislation  such  as 
that  of  the  third  section  of  the  statute  of  Mas- 
sachusetts, which  has  already  been  suggested, 
and  which  is  so  important  as  to  deserve  a  sepa- 
rate consideration.  It  presents  a  vindication 
for  it  different  from  that  of  a  mere  police  regu- 
lation, connected  with  the  introduction  or  sup- 
port of  aliens,  who  are  or  may  afterwards  be- 
come paupers,  and  results  from  the  power  of 
every  sovereign  State  to  impose  such  terms  as 
she  pleases  on  the  admission  or  continuance  of 
foreigners  *  within  her  borders.  If  this  [*626 
power  can  be  shown  to  exist,  and  it  is  in  its 
nature  and  character  a  police  power  also,  then 
we  have  already  demonstrated  that  the  States 
can  rightly  continue  to  exercise  it.  But  if 
it  be  not  such  a  power,  and  hence  cannot  be 
ranked  under  that  title  and  enjoy  the  benefit 
of  the  decisions  exempting  police  powers  from 
control  by  the  general  government,  yet  if  it 
exists  as  a  municipal  rather  than  a  police  power, 
and  has  been  constantly  exercised  by  the 
States,  they  cannot  be  considered  as  not  entitled 
to  it,  unless  they  have  clearly  ceded  it  to  Con- 
gress in  some  form  or  other. 

First,  then,  as  to  its  existence.  The  best 
writers  on  national  law,  as  well  as  our  own 
dedsions,  show  that  this  power  of  exduding 
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smigrantf  exists  in  all  States  which  are  soYer- 
eign.  Vattel,  B,  1,  ch.  19,  sec.  231;  6  Howard, 
625,  620;  New  York  v.  Miln,  11  Peters,  142; 
Pi'igg  V.  Pennsylvania,  16  Peters,  625;  and 
Holmes  v.  Jennison,  14  Peters,  665. 

Those  oomine  may  be  voluntary  emigrants 
from  other  nations,  or  traveling  absent^,  or 
refugees  in  revolutions,  party  exiles,  compul- 
sory victims  of  power,  or  they  may  consist  of 
cargoes  of  shackled  slaves,  or  large  bands  of 
convicts,  or  brigands,  or  persons  with  incen- 
,  diary  purposes,  or  imbecile  paupers,  or  those 
suffering  from  infectious  diseases,  or  fanatics, 
with  principles  and  designs  more  dangerous 
than  either,  or  under  circumstances  of  great 
ignorance,  as  liberated  serfs,  likely  at  once,  or 
soon,  to  make  them  a  serious  burden  in  their 
support  as  paupers,  and  a  contamination  of 
public  morals.  There  can  be  no  doubt,  on 
principles  of  national  law,  of  the  right  to  pre- 
vent tne  entry  of  these,  either  absolutely  or  on 
such  conditions  as  the  State  may  deem  it  pru- 
dent to  impose.  In  this  view,  a  condition  of 
the  kind  here  imposed,  on  admission  to  land 
and  enjoy  various  privileges,  is  not  so  unrea- 
sonable, and  finds  vindication  in  the  principles 
of  public  law  the  world  over.  Vattel,  B,  1, 
ch.  19,  sees.  219,  231,  and  B,  2,  ch.  7,  sees.  93, 
94. 

In  this  aspect,  it  may  be  Justified  as  to  the 
passengers,  on  the  ground  of  protection  and 
privileges  sought  by  them  in  the  State,  either 
permanently  or  transiently,  and  the  power  of 
the  State  to  impose  conditions  before  and  while 
yielding  it.  When  we  speak  here  or  elsewhere 
of  the  right  of  a  State  to  decide  and  regulate 
who  shall  be  its  citizens,  and  on  what  terms,  we 
mean,  of  course,  subject  to  any  restraint  on  her 
power  which  she  herself  has  granted  to  the  gen- 
eral government,  and  which,  instead  of  over- 
looking, we  intend  to  examine  with  care  before 
closing. 

It  having  been,  then,  both  in  Europe  and 
America,  a  matter  of  municipal  regulation 
whether  aliens  shall  or  shall  not  reside  in  anv 
particular  State,  or  even  cross  its  borders,  it  fol- 
S26*]  lows  *that,  if  a  sovereign  State  pleases, 
it  may,  as  a  matter  of  clear  rignt,  exclude  them 
entirely,  or  only  when  paupers  or  convicts. 
(Baldwin's  Views,  103,  194),  or  only  when 
slaves,  or,  what  is  still  more  common  in  Amer- 
ica, in  free  States  as  well  as  slave  States,  ex- 
clude colored  emigrants,  though  free.  As 
further  proof  and  illustration  that  this  power 
exists  in  the  States,  and  has  never  been  parted 
with,  it  was  early  exercised  by  Virginia  as  to 
others  than  paupers  ( 1  Bl.  Com.  by  Tucker,  pt. 
2,  App.  p.  33),  and  it  is  now  exercised,  in  one 
form  or  another,  as  to  various  persons,  by  more 
than  half  the  States  of  the  Union.  11  Peters, 
142;  16  lb.  616;  16  lb.  626;  1  Brockenbrough, 
434;    14  Peters,  508;   6  Howard,  629. 

Even  the  old  Congress,  September  16th,  1788, 
recommended  to  the  States  to  pass  laws  ex- 
cluding convicts;  and  they  did  this,  though 
after  the  new  Constitution  was  adopted,  and 
that  fact  announced  to  the  country.  "Re- 
solved, That  it  be,  and  it  is  hereby  recom- 
mended to  the  several  States  to  pass  proper 
laws  for  preventing  the  transportation  of  con- 
victed malefactors  from  foreign  countries  into 
the  United  States."  Journal  of  Congress  for 
1788,  p.  867. 
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But  the  principle  goee  further,  and  extends 
to  the  right  to  exclude  paupers,  as  well  as  con- 
victs, by  the  States.  Baldwin's  View8,188, 193, 
194 ;  and  Mr.  Justice  Story,  in  the  case  of  New 
York  V.  Miln,  11  Peters,  166,  says  as  to  tht 
States:  ''I  admit  that  they  have  a  right  to 
pass  poor  laws,  and  laws  to  prevent  the  intro- 
duction of  paupers  into  the  States,  under  IDn 
qualifications  " 

Many  of  the  States  also  exercised  this  power, 
not  only  during  the  Revolution,  but  after  peace, 
and  Massachusetts  especially  did,  forbidding 
the  return  of  refugees,  by  a  law  in  1783,  ch.  69. 
Several  of  the  States  had  done  the  same  as  to 
refugees.    See  Federalist,  No.  42. 

The  first  naturalization  laws  by  Congress 
recognized  this  old  right  in  the  States,  and  ex- 
pressly  provided  that  such  persons  oonld  not 
become  naturalized  without  the  special  consent 
of  those  States  which  had  prohibited  their  re- 
turn. Thus  in  the  first  act:  ''Provided,  also^ 
that  no  person  heretofore  proscribed  by  am^ 
State  shall  be  admitted  a  citizen  as  aforesaid, 
except  by  an  act  of  the  L^islature  of  the  State 
in  which  such  person  was  proscribed."  Man^ 
26,  1790,  1  Stat  at  Large,  104;  see  a  similar 
proviso  to  the  third  section  of  the  Act  of  29th 
January,  1796,  1  Stat  at  Large,  415. 

The  power  given  to  Congress,  as  to  naturali- 
zation generally,  does  not  conflict  with  this 
question  of  taxing  or  excluding  alien  passen- 
gers, as  acts  of  naturalization  apply  to  those 
aliens  only  who  have  already  resided  here  from 
two  to  five  years,  and  not  *to  aliens  [*697 
not  resident  here  at  all,  or  not  so  long.  Set 
acts  of  1790,  1795,  and  1800. 

And  it  Is  not  a  little  remarkable,  in  proof 
that  this  power  of  exclusion  still  remains  in  the 
States  rightfully,  that  while,  as  before  stated, 
it  has  been  exercised  by  various  States  in  the 
Union — some  as  to  paupers,  some  as  to  com- 
victs,  some  as  to  refugees,  some  as  to  slaves^ 
and  some  as  to  free  blacks— it  never  has  bees 
exercised  by  the  ^neral  government  as  to  mere 
aliens,  not  enemies,  except  so  far  as  included 
in    what   are   called   the  Alien   and    Sedition 
Laws  of  1798.    Bv  the  former,  being  ''An  act 
concerning  aliens,'^  passed  June  15th,  1798  (1 
Stat,  at  Large,  671),  power  was  assumed  by  the 
general  government.  In  time  of  peace,  to  remove 
or  expel  them  from  the  country;    and  that  act, 
no  less  than  the  latter,  passed  about  a  month 
after  (Ibid.  696),  was  generally  denounced  it 
unconstitutional,  and  suffered  to  expire  with- 
out renewal ;    on  the  ground,  among  others  as- 
signed for  It,  that,  if  such  a  power  existed  at  all, 
it  was  In  the  States,  and  not  In  the  general 
government,  unless  under  the  war  power,  and 
then  against  alien  enemies  alone.     4  Elliot's 
Deb.   681,  682,  586;    Virginia  Resolutions  of 
1798. 

It  deserves  special  notice,  too,  tbat,  when  It 
was  exercised  on  another  occasion  by  the  gen- 
eral government,  not  against  aJiens  as  soeh, 
but  slaves  imported  from  abroad.  It  was  in  aid 
of  State  laws  passed  before  1808,  and  in  snbo^ 
dination  to  them.  The  only  act  of  Congress  oi 
this  subject  before  1808  expressly  recognised 
the  power  of  the  State  alone  then  to  prohibit 
the  introduction  or  importation  "of  smy  negro^ 
mulatto,  or  other  person  of  cotor,"  and  pun- 
ished it  only  where  the  States  hsid.  See  Act  of 
Feb.    28,    1803.   2   SUt   at   Laige,    206.     Ii 
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further  illustration  of  this  recognition  and  co- 
operation with  the  States,  it  provided,  in  the 
third  section,  that  all  officers  of  the  United 
States  should  "notice  and  be  governed  by  the 
provisions  of  the  laws  now  existing  in  the 
several  States,  prohibiting  the  admission  or  im- 
portation of  any  negro,  mulatto,  or  other  per- 
son of  color  as  aforesaid;  and  they  are  hereby 
enjoined  vigilantly  to  carry  into  effect  said 
laws,"  i.  e.,  the  laws  of  the  States.  See  1 
Brockenbrough,  432. 

The  Act  of  March  2d,  1807,  forbidding  the 
bringing  in  of  slaves  (2  Stat,  at  Large),  426, 
was  to  take  effect  on  the  Ist  of  January,  1808, 
and  was  thus  manifestly  intended  to  carry  into 
operation  the  admitted  power  of  prohibition  by 
Congress,  after  that  date,  of  certain  persons 
contemplated  in  the  ninth  section  of  the  first 
article,  and  as  a  branch  of  trade  or  commerce 
which  Congress,  in  other  parts  of  the  Constitu- 
tion, was  empowered  to  reflate.  That  act  was 
aimed  solely  at  the  forei^  slave  trade,  and 
698*]  *not  at  the  bringing  in  of  any  other 
persons  than  slaves,  and  not  as  if  Congress  sup- 
posed that,  under  the  ninth  section,  it  was  con- 
templated to  give  it  power,  or  recognize  its 
power,  over  anything  but  the  foreign  slave 
trade.     But  of  this  more  hereafter. 

It  will  be  seen  also  in  this,  that  the  power  of 
each  State  to  forbid  the  foreign  slave  trade  was 
expressly  recognized  as  existing  since,  no  less 
than  before  1808,  being  regarded  as  a  concur- 
rent power,  and  that  by  this  section  no  author- 
ity was  conferred  on  c5ongress  over  the  domes- 
tic slave  trade,  either  before  or  since  1808. 

If  the  old  Congress  did  not  suppose  it  was 
right  and  proper  for  the  States  to  act  in  this 
way  on  the  introduction  of  aliens,  after  the  new 
Constitution  went  into  operation,  why  did  they, 
by  their  resolution  of  1787,  recommend  to  the 
raites  to  forbid  the  introduction  of  convicts 
from  abroad,  rather  than  recommend  it  to  be 
done  by  Congress  under  the  new  Constitution? 

It  is  on  this  principle  that  a  State  has  a 
right,  if  it  pleases,  to  remove  foreign  criminals 
from  within  its  limits,  or  allow  them  to  be  re- 
moved by  others.  Holmes  v.  Jennison,  14  Pet- 
ers, 668.  Thought  the  obligation  to  do  so  is,  to 
be  sure,  an  imperfect  one,  of  the  performance 
of  which  she  is  judge,  and  sole  judge,  till  Con- 
gress make  some  stipulation  with  foreign  pow- 
ers as  to  their  surrender  (11  Peters,  391);  and 
if  States  do  not  surrender  this  right  of  af- 
fixing conditions  to  their  ingress,  the  police 
authorities  of  Europe  will  proceed  still  further 
to  inundate  them  with  actual  convicts  and  pau- 
pers, however  mitigated  the  evil  may  be  at 
times  by  the  voluntary  immigration  with  the 
rest  of  many  of  the  enterprising,  industrious, 
and  talented.  But  if  the  right  be  carried  be- 
yond this,  and  be  exercised  with  a  view  to  ex- 
clude rival  artisans,  or  laborers,  or  to  shut  out 
all  foreigners,  though  persecuted  and  unfortu- 
nate, from  mere  naked  prejudice,  or  with  a 
view  to  thwart  any  conjectural  policy  of  the 
general  government,  this  course,  as  before  sug- 
gested, would  be  open  to  much  just  criticism. 

Again,  considering  the  power  to  forbid  as 
existinff  absolutely  in  a  State,  it  is  for  the  State 
where  the  power  resides  to  decide  on  what  is 
infficient  cause  for  it — ^whether  municipal  or 
economical,  sickness  or  crime;  as,  for  example, 
danger  of  pauperism,  danger  to  health,  danirer 
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to  morals,  danger  to  property,  danget  to  pub- 
lic principles  by  revolutions  and  change  of  gov- 
ernment, or  danger  to  religion.  This  power 
over  the  person  is  much  less  than  that  exercised 
over  ships  and  merchandise  under  State  quar- 
antine laws,  though  the  general  government 
regulates,  for  duties  and  commerce,  the  ships 
and  their  ^cargoes.  If  the  power  be  [*629 
clear,  however  others  may  diner  as  to  the  ex- 
pediency of  the  exercise  of  it  as  to  particular 
classes  or  in  a  particular  form,  this  cannot  im- 
pair the  power. 

It  is  well  considered,  also,  that  if  the  power 
to  forbid  or  expel  exists,  the  power  to  impose 
conditions  of  admission  is  included  as  an  inci- 
dent or  subordinate.  Vattel  (B.  2,  ch.  8,  see. 
99),  observes,  that,  "since  the  lord  of  the  terri- 
tory may,  whenever  he  thinks  proper,  forbid 
its  being  entered,  he  has,  no  doubt,  a  power  to 
annex  what  conditions  he  pleases  to  the  permis- 
sion to  enter."  Holmes  v.  Jennison,  14  Peters, 
669,  616,  Appendix. 

Ilie  usage  in  several  States  supports  this 
view.  Thus  the  State  of  Maryland  now,  of 
Delaware  since  1787,  of  Pennsylvania  since 
1818,  if  not  before,  and  of  Louisiana  since  1842, 
besides  New  York  and  Massachusetts,  pursue 
this  policy  in  this  form.  7  Smith's  Laws  of 
Pennsylvania,  21;  2  Laws  of  Delaware,  1G7, 
995 ;  1  Dorsey's  Laws  of  Maryland,  6,  10.  And 
though  it  is  conceded  that  laws  like  this  in 
Massachusetts  are  likely,  in  excited  times,  to 
become  of  a  dangerous  character,  if  [^rverted 
to  illegitimate  purposes,  and  though  it  is  mani- 
festly injudicious  to  push  all  the  powers  pos- 
sessed by  the  States  to  a  harsh  extent  against 
foreigners  any  more  than  citizens,  yet,  in  my 
view,  it  is  essential  to  sovereignty  to  be  able  to 
prescribe  the  conditions  or  terms  on  which 
aliens  or  their  property  shall  be  allowed  to  re- 
main under  its  protection,  and  enjoy  its  munic- 
ipal privileges.  Vattel,  B.  1,  ch.  19,  sees. 
219,  231. 

As  a  question  of  international  law,  also,  they 
could  do  the  same  as  to  the  citizens  of  other 
States,  if  not  prevented  by  other  clauses  in  the 
Constitution  reserving  to  them  certain  rights 
over  the  whole  Union,  and  which  probably  pro- 
tect them  from  any  legislation  which  does  not 
at  least  press  as  hard  on  their  own  citizens 
as  on  those  of  other  States.  Thus,  in  article 
fourth,  section  second:  'The  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States." 
And  the  old  Confederation  (article  fourth)  pro- 
tected the  ingress  and  egress  of  the  citizens  of 
each  State  with  others,  and  made  the  duties 
imposed  on  them  the  same. 

Such  is  the  case  of  Turner  v.  Smith,  consid- 
ered in  connection  with  this,  collecting  the 
same  of  its  own  citizens  as  of  others;  and  to 
argue  that  States  may  abuse  the  power,  by  tax- 
ing citizens  of  other  States  different  from  their 
own,  is  a  fallacy,  because  Congress  would  also 
be  quite  as  likely  to  abuse  the  power,  because 
an  abuse  would  react  on  the  State  itself,  and 
lessen  or  destroy  this  business  through  it,  and 
because  the  abuse,  instead  of  being  successful, 
would  probably  *be  pronounced  un-  [*680 
constitutional  by  this  court,  whenever  appealed 
to. 

With  such  exceptions,  I  am  aware  of  no  lim- 
itations on  the  powers  of  the  States,  as  a  mat- 
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ter  of  right,  to  go  to  the  extent  indicated  in 
imposing  terms  of  admission  within  their  own 
limits,  unless  they  be  so  conducted  as  to  inter- 
fere with  some  other  power,  express  or  implied, 
which  has  been  clearly  granted  to  Congress, 
and  which  will  be  considered  hereafter. 

The  last  ground  of  vindication  of  this  power, 
as  exercised  by  Massachusetts  in  the  third  sec- 
tion, is  under  its  aspect  as  imposing  a  tax. 

Considering  this,  the  inquiry  may  be  broad 
enough  to  ascertain  whether  the  measure  is  not 
constitutional,  under  the  taxing  power  of  the 
State  generally,  independent  of  its  authority, 
already  examined,  as  to  a  police,  over  the  sup- 
port of  paupers,  and,  as  to  municipal  regu- 
lations, over  the  admission  of  travelers  and 
non-residents. 

It  deserves  remark,  in  the  outset,  that  such  a 
tax,  under  the  name  of  a  toll  or  passport  fee,  is 
not  uncommon  in  foreign  countries  on  alien 
travelers  when  passing  their  frontiers.  In  that 
view  it  would  be  vindicated  under  long  usage 
and  numerous  precedents  abroad,  and  several 
in  this  country,  already  referred  to. 

It  requires  notice,  also,  that  this  provision, 
considered  as  a  license  fee,  is  not  open  to  the 
objection  of  not  being  asserted  beforehand  at 
stated  periods,  and  collected  at  the  time  of 
other  taxes.  When  fees  of  a  specific  sum  are  ex- 
acted for  licenses  to  sell  certain  goods,  or  exer- 
cise certain  trades,  or  exhibit  something  rare,  or 
for  admissions  to  certain  privileges,  they  are 
not  regarded  so  much  in  the  light  of  conmion 
taxes  as  of  fees  or  tolls.  They  resemble  this 
payment  required  here  more  than  a  tax  on  prop- 
erty, as  they  are  not  always  annual,  or  collected 
at  stated  seasons ;  they  are  not  imposed  on  citi- 
zens only,  or  permanent  residents,  but  frequent- 
ly are  demanded  as  often  as  an  event  happens, 
or  a  certain  act  is  done,  and  at  any  period,  and 
from  any  visitor  or  transient  resident.  But  fees 
or  tolls  thus  collected  are  still  legitimate  taxes. 

Another  view  of  it  as  a  tax  is  its  imposition 
on  the  master  of  the  vessel  himself,  on  account 
of  his  capital  or  business  in  trade,  carrying  pas- 
sengers, and  not  a  tax  on  the  passengers  them- 
selves. The  master  is  often  a  citizen  of  the 
State  where  he  arrives  with  a  cargo  and  passen- 
gers. In  such  a  case,  he  might  be  taxed  on  ac- 
count of  his  business,  like  other  citizens;  and 
so,  on  other  general  principles,  might  masters 
of  vessels  who  are  not  citizens,  but  who  come 
within  the  limits  and  jurisdiction  and  protec- 
tion of  the  State,  and  are  hence,  on  that  ac- 
581*]  count,  'rightfully  subjected  to  its  taxa- 
tion, and  made  to  bear  a  share  of  its  burdens. 
It  is  customary  in  most  countries,  as  before 
named,  to  impose  taxes  on  particular  profes- 
sions and  trades  or  businesses,  as  well  as  on 
property ;  and  whether  in  the  shape  of  a  license 
or  fee,  or  an  excise  or  poll  tax,  or  any  other 
form,  it  is  of  little  consequence  when  the  object 
of  the  tax  is  legitimate,  as  here,  and  its  amount 
reasonable. 

States,  generally,  have  the  right  also  to  im- 
pose poll  taxes  as  well  as  those  on  property, 
though  they  should  be  proportionate  and  mod- 
erate in  amount.  This  one  is  not  much  above 
the  usual  amount  of  poll  taxes  in  New  Eng- 
land. Nor  need  they  require  any  length  of  res- 
idence before  a  person  is  subject  to  such  a  tax ; 
and  sometimes  none  is  required,  though  it  is 
UBUB.I  to  have  it  imposed  only  on  a  fixed  daj« 
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The  power  of  taxation,  generally,  in  all  inde- 
pendent States,  is  unlimited  as  to  persons  and 
things,  except  as  they  may  have  been  pleased, 
by  contract  or  otherwise,  to  restrict  themselves. 
Such  a  power,  likewise  is  one  of  the  most  indis- 
pensable to  their  welfare,  and  even  their  exist- 
ence. 

On  the  extent  of  the  cession  of  taxation  to 
the  general  government,  and  its  restriction  on 
the  States,  more  will  be  presented  hereafter; 
but  in  all  cases  of  doubt,  the  leaning  may  well 
be  towards  the  States,  as  the  general  govern- 
ment has  ample  means  ordinarily  by  taxing  im- 
ports, and  the  States  limited  means,  after  part- 
ing with  that  great  and  vastly  increased  source 
of  revenue  connected  with  imposts.  The  States 
may,  therefore,  and  do  frequently,  tax  every- 
thing but  exports,  imports,  and  tonnage,  as 
such.  They  daily  tax  things  connected  with  for- 
eign commerce  as  well  as  domestic  trade.  Thev 
can  tax  the  timber,  cordage,  and  iron  of  which 
the  vessels  for  foreign  trade  are  made;  tax 
their  cargoes  to  the  owners  as  stock  in  trade; 
tax  the  vessels  as  property,  and  tax  the  owners 
and  crew  per  head  for  their  polls.  Their  power 
in  this  respect  travels  over  water  as  well  as 
land,  if  only  within  their  territorial  limits. 

It  seems  conceded,  that,  if  this  tax,  as  a  tax, 
had  not  been  imposed  till  the  passenger  had 
reached  the  shore,  the  present  objection  must 
fail.  But  the  power  of  the  State  is  manifestly 
as  great  in  a  harbor  within  her  limits  to  tax 
men  and  property  as  it  is  on  shore,  and  can  no 
more  be  abused  there  than  on  shore,  and  can 
no  more  conflict  there  than  on  shore,  with  any 
authority  of  Congress  as  a  taxing  power  not  on 
imports  as  imports.  Thus,  after  emigrants 
have  landed,  and  are  on  the  wharves,  or  on  pub- 
lic roads,  or  in  the  public  hotels,  or  in  private 
dwelling-houses,  they  could  all  be  taxed,  though 
with  less  ease;  and  they  could  all,  if  the  State 
felt  so  disposed  to  abuse  the  power,  be  taxed 
out  of  their  limits  as  quickly  and  effectually  as 
'have  been  the  Jews  in  former  times  [*5SS 
in  several  of  the  most  enlightened  nations  of 
modem  Europe. 

To  argue,  likewise,  that  the  State  thus  under- 
takes to  assess  taxes  on  persons  not  liable,  and 
to  control  what  it  has  not  got,  is  begging  the 
question,  either  that  these  passengers  were  not 
within  its  limits,  or  that  all  persons  actually 
within  its  limits  are  not  liable  to  its  laws  and 
not  within  its  control.  To  contend,  also,  that 
this  payment  cannot  be  exacted,  on  the  ground 
that  the  great  correction  of  excessive  taxation 
is  its  oppression  on  the  constituent,  whidi 
causes  a  reaction  to  reduce  it  (4  Wheat.  316, 
428),  and  in  this  case  the  tax  does  not  operate 
on  a  constituent,  is  another  fallacy,  to  some  ex- 
tent. For  most  taxes  operate  on  some  dassei  of 
people  who  are  not  voters,  as,  for  example, 
women,  and  especially  resident  aliens;  and  if 
this  reasoning  would  exempt  these  passengers, 
when  within  the  limits  of  the  State,  it  would 
also  exempt  all  aliens,  and  others  not  voters, 
however  long  resident  there,  or  however  much 
property  they  possess. 

It  seems  likewise  well  settled,  that,  by  thi 
laws  of  national  intercourse  and  as  a  conse- 
quence of  the  protection  and  hospitality  yielded 
to  aliens,  they  are  subject  to  ordinary  reasona- 
ble taxation  in  their  persons  and  property  bj 
the  government  where  tkey  reside,  as  fully  at 

Howard  I 


iMi 


PA88XVQtB  Casks— Ub.  Jusugs  Woodbubt's  Onmum. 


m 


citizens.  Vattel,  B,  2,  ch.  10,  seo.  132,  p.  236; 
Taylor  ▼.  Carpenter,  2  Wood,  k  M.  But  I  am 
not  aware  of  the  imposition  of  such  a  tax  in 
this  form,  except  as  a  toll  or  a  passport ;  it  be- 
inff,  when  a  poll  tax,  placed  on  those  who  have 
before  aoquinsd  a  domicil  in  the  State,  or  have 
oome  to  obtain  one  animo  manendi.  Yet, 
whatever  its  form,  it  would  not  answer  hastily 
to  denounce  it  as  without  competent  authority, 
when  imposed  within  the  usual  territorial 
limits  of  the  State. 

In  short,  the  States  evidently  meant  still  to 
retain  all  power  of  this  kind,  except  where,  for 
special  reasons  at  home,  neither  government 
was  to  tax  exports,  and,  for  strong  reasons  both 
at  home  and  abroad,  only  the  general  govern- 
ment was  to  tax  imports  and  tonnage. 

Having  explained  what  seem  to  me  the  prin- 
cipal reasons  in  favor  of  a  power  so  vital  to  tht 
States  as  that  exercised  by  Massachusetts  in 
this  statute,  whether  it  be  police  or  municipal, 
regulating  its  residents  or  iAxing  them,  I  shall 
proceed  to  the  last  general  consideration,  which 
IS  whether  this  power  has  in  any  way  been 
parted  with  to  Congress  entirely,  or  as  to  cer- 
tain objects,  including  aliens. 

It  is  not  pretended  that  there  is  eo  nomine 
any  express  delegation  of  this  power  to  Con- 
gress, or  any  express  prohibition  of  it  to  the 
States.  And  ^et^  by  the  tenth  amendment  of  the 
588*]  Constitution,  *it  is  provided,  in  so  many 
words,  that  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people."  If,  in 
the  face  of  this.  Congress  is  to  be  regarded  as 
having  obtained  a  power  of  restriction  over  the 
States  on  this  subject,  it  must  be  by  mere  im- 
plication, and  this  either  from  the  srsnt  to  im- 
pose taxes  and  duties,  or  that  whicm  is  usually 
considered  a  clause  only  to  prohibit  and  tax 
the  slave  trade,  or  that  to  regulate  conmierce. 
And  this  statute  of  Massachusetts,  in  order  to 
be  unconstitutional,  must  be  equivalent  to  one 
of  these,  or  conflicting  with  one  of  them. 

In  relation,  first,  to  the  most  important  of 
these  objections,  regarding  the  statute  in  the 
light  of  a  tax,  and  as  such  supposed  to  con- 
flict with  the  general  power  of  taxation  con- 
ferred on  Congress,  as  well  as  the  exclu- 
sive power  to  tax  imports,  I  would  remark, 
that  the  very  prohibition  to  the  States,  in  ex- 
press terms,  to  tax  imports,  furnishes  addition- 
al proof  that  other  taxation  by  the  States  was 
not  meant  to  be  forbidden  in  other  cases  and  as 
to  other  matters.  Expressio  unius,  exclusio  est 
alterius.  It  would  be  very  extraordinary,  also, 
that,  when  expressly  ceding  powers  of  taxation 
to  the  general  government,  the  States  should 
refrain  from  miScing  them  exclusive  in  terms, 
except  as  to  imports  and  tonnage,  and  yet 
should  be  considered  as  having  intended,  by 
mere  implication,  there  or  elsewhere  in  the  in- 
strument, to  grant  away  all  their  great  birth- 
right over  all  other  taxation,  or  at  least  some 
most  important  branches  of  it.  Such  has  not 
been  the  construction  or  practical  action  of  the 
two  governments  for  the  last  half  century,  but 
the  States  have  continued  to  tax  all  the  sources 
of  revenue  ceded  to  Congress,  when  not  in 
terms  forbidden.  This  was  the  only  safe  course. 
Federalist,  Na  82. 
19  fj.  ed. 


One  of  the  best  tests  that  this  kind  of  tax  off 
fee  for  admission  to  the  privileges  of  a  State  is 
permissible,  if  not  expressly  forbidden,  is  the 
construction  in  two  great  cases  of  direct  taxes 
on  land  imposed  by  Congress,  in  1798  and 
1813.  The  States,  on  both  of  those  occasionsi 
still  continued  to  impose  and  collect  tjbeir 
taxes  on  lands,  because  not  forbidden  express- 
ly by  the  Constitution  to  do  it.  And  can 
anyone  doubt,  that,  so  far  as  regards  taxation 
even  of  ordinary  imports,  the  States  could 
still  exercise  it  if  they  had  not  been  expressly 
forbidden  by  this  clause?  Collet  v.  Collet,  8 
Dallas,  296;  Gibbons  v.  Ogden,  9  Wheat  201. 
If  they  could  not,  why  was  the  express  prohi- 
bition made?  Why  was  it  deemed  necessary? 
Federalist,  No.  32. 

This  furnishes  a  striking  illustration  of  the 
true  general  rule  of  construction,  that,  not- 
withstanding a  grant  to  Congress  is  express,  if 
*the  States  are  not  directly  forbidden  [*584 
to  act,  it  does  not  give  to  Congress  exclusive 
authority  over  the  matter,  but  the  States  may 
exercise  a  power  in  several  respects  relating  to 
it,  unless,  from  the  nature  of  the  subject  and 
their  relations  to  the  general  government,  a 
prohibition  is  fairly  or  necessarily  implied. 
This  power  in  some  instances  seems  to  be  con- 
current or  co-ordinate,  and  in  others  subordi- 
nate. On  this  rule  of  construction  there  has 
been  much  less  doubt,  in  this  particular  case  as 
to  taxation,  than  as  a  general  principle  on 
some  other  matters,  which  will  hereafter  be 
noticed  under  another  head.  The  argument 
for  it  is  unanswerable,  that,  though  the  States 
have,  as  to  ordinary  taxation  of  common  sub- 
jects, eranted  a  power  to  Congress,  it  is  merely 
an  additional  power  to  their  own,  and  not  in- 
consistent with  it. 

It  has  been  conceded  by  most  American 
lurists,  and,  indeed,  may  be  regarded  as  set- 
tled by  this  court,  that  this  concurrent  power 
of  taxation,  except  on  imports  and  exports  and 
tonna^  (the  last  two  specially  and  exclusive- 
ly resigned  to  the  general  government)  is  vital 
to  the  States,  and  still  clearly  exists  in  them.  In 
support  of  this  may  be  seen  the  following  au- 
thorities; McCulloch  V.  State  of  Maryland,  4 
Wheat.  316,  425;  Gibbons  v.  Ogden,  9  Wheat 
1,  by  Chief  Justice  Marshall;  Providence  Bank 
V.  Billings,  4  Peters,  661;  Brown  v.  State  of 
Maryland,  12  Wheat  441;  4  Gill  and  Johns. 
132;  2  Story's  Com.  on  Const,  sec.  437;  6  How- 
ard, 588;  Weston  v.  City  of  Charleston,  2 
Peters  449 ;   Federalist,  No.  42. 

Nor  is  the  case  of  Brown  v.  Maryland,  so 
often  referred  to,  opposed  to  this  view.  It 
seems  to  have  been  a  question  of  taxation,  but 
the  decision  was  not  that,  by  the  grant  to  the 
general  government  of  the  power  to  lay  taxes 
and  imposts,  it  must  be  considered,  from  '^he 
nature  of  the  power,"  "that  it  (taxation  gen- 
erally) should  DC  exercised  exclusively  by  Con- 
gress." On  the  contrary,  all  the  cases  before 
and  hereafter  cited,  bearing  on  this  question, 
concede  that  the  general  power  of  taxation  still 
remains  in  the  States;  but  in  that  instance  It 
was  considered  to  be  used  so  as  to  amount  to  a 
tax  on  imports,  and,  such  a  tax  being  express- 
ly prohibited  to  the  States,  it  was  adjudged 
there  that  for  this  reason  it  was  unconstitu- 
tional.   Under  this  head,  then,  as  to  taxatioiit 
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It  only  remains  to  ascertain  whether  the  toll  or 
tax  here  imposed  on  alien  passengers  can  be 
justly  considered  a  tax  on  imports,  as  it  was  in 
the  case  of  Brown  v.  Maryland,  when  laid  on 
foreign  goods.  If  so  considered,  St  is  con- 
ceded that  this  tax  has  been  expressly  forbid- 
den to  be  imposed  by  a  State,  unless  with  the 
consent  of  Congress,  or  to  aid  in  enforcing  the 
inspection  laws  of  the  State.  Clearly  it  does 
not  come  within  either  of  those  last  exceptions, 
ftSft*]  *and  therefore  the  right  to  impose  it 
must  depend  upon  the  question,  whether  it  is 
an  "impost/'  and  whether  passengers  are  ''im- 
ports'' within  the  meaning  of  the  Constitution. 
An  impost  is  usually  an  ad  valorem  or  specific 
duty,  and  not  a  fee  like  this  for  allowing  a 
particular  act,  or  a  poll  tax  like  this — a  fixed 
sum  per  head.  An  import  is  also  an  article  of 
merchandise,  goods  of  some  kind — property, 
''commodities."  Brown  v.  Maryland,  12  Wheat. 
437;  see  McCulIoch's  Diet.  Imports;  6  Howard, 
£[04,  614.  It  does  not  include  persons  unless 
they  a^e  brought  in  as  property — as  slaves, 
unwilling  or  passive  emigrants,  like  the  im- 
portation referred  to  In  the  ninth  section  of  the 
first  article  of  the  Constitution.  New  York  v. 
Miln,  11  Peters,  136;  Case  of  The  Brig  Wilson, 
1  Brock.  423. 

Now,  there  is  no  pretense  that  mere  passen- 
gers in  vessels  are  of  this  character,  or  are 
property;  otherwise  they  must  be  valued,  and 
pay  the  general  ad  valorem  duty  now  imposed 
on  non-enumerated  articles.  They  are  brought 
in  by  no  owner,  like  property  generally,  or 
like  slaves.  They  are  not  the  subject  of  entry 
or  sale.  The  great  objection  to  Uie  tax  in 
Brown  v,  Maryland  was,  that  it  clogged  the 
sale  of  the  goods.  They  are  not  like  merchan- 
dise, too,  because  thev  may  be  warehoused,  and 
re-exported  or  branded,  or  valued  bv  an  in- 
voice. They  may  go  on  shore  anywhere,  but 
goods  cannot.  A  tax  on  them  is  not,  then,  in 
any  sense,  a  tax  on  imports,  even  in  the  pur- 
view of  Brown  v.  Maryland.  There  it  was  held 
not  to  be  permitted  until  the  import  in  the 
original  package  or  cask  is  broken  up,  which 
it  is  diflScult  to  predicate  of  a  man  or  passen- 
ger. The  definition  there,  also,  is  "imports  are 
things  imported,"  not  persons,  not  passengers; 
or  they  are  "articles  brought  in,'  and  not  free- 
men coming  of  their  own  accord.  12  Wheat. 
437.  And  when  "imports"  or  "importation" 
is  applied  to  men,  as  is  the  case  in  some  acts 
of  Congress,  and  in  the  ninth  section  of  the  first 
article  of  the  Constitution,  it  is  to  men  or 
"persons"  who  are  property  and  passive,  and 
brought  in  against  their  will  or  for  sale  as 
slaves  brought  as  an  article  of  commerce,  like 
other  merchandise.  New  York  v.  Miln,  11 
Peters,  136;  16  Peters,  505;  1  Bl.  Com.  by 
Tucker,  pt.  2,  App.  50. 

But,  so  far  from  this  being  the  view  as  to 
free  passengers  taxed  in  this  statute — that  they 
are  merchandise  or  articles  of  commerce,  and 
so  considered  in  any  act  since  1808,  or  before 
— it  happens  that,  while  the  foreign  import  or 
trade  as  to  slaves  Is  abolished,  and  is  made  a 
capital  ofi'ense,  free  passengers  are  not  prohib- 
ited, nor  their  introduction  punished  as  a  crime. 
4  Elliot's  Deb.  110.  If  "importation"  in  the 
ninth  section  applied  to  one  class  of  persons, 
and  "mlgrMoTx**  to  another,  as  has  been  ar- 
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gued,  then  allowing  a  tax  by  Congress  on  the 
"importation"  *of  any  person  was  meant  [*58C 
to  Im  confined  to  slaves,  and  is  not  allowed  on 
'^migration,"  either  in  words  or  spirit,  and 
hence  it  confers  no  power  on  Congress  to  tax 
other  persons  (see  IredelFs  remarks,  4  Elliot's 
Deb.  110) ;  and  a  special  clause  wa^  thought 
necessary  to  give  the  power  to  tax  even  the 
"importation"  of  slaves,  because  "a  duty  on 
impost"  was  usually  a  tax  on  things,  and  not 
persons.     1  BI.  Com.  by  Tucker,  App.  231. 

Indeed,  if  passengers  were  "imports"  for  the 
purpose  of  revenue  by  the  general  government, 
then,  at  was  never  pretended,  they  should  and 
can  now  be  taxed  by  our  collectors,  becaust 
they  are  not  enumerated  in  the  tariff  acts  to 
be  admitted  "free"  of  duty,  and  all  non-enum- 
erated imports  have  a  general  duty  imposed  on 
them  at  tne  end  of  the  tariff;  as,  for  instance 
in  the  Act  of  July  30,  1846,  section  third,  "a 
duty  of  twenty  per  cent,  ad  valorem"  is  laid 
''on  all  goods,  wares,  and  merchandise  imported 
from  foreign  countries,  and  not  specially  pro 
vided  for  in  this  act." 

To  come  within  the  scope  of  a  tariff,  and 
within  the  principle  of  retaliation  by  or  towards 
foreign  nowers,  which  was  the  cause  of  the 
policy  of  making  imposts  on  imports  exclusive 
in  Congress,  the  import  must  stHl  be  merchan- 
dise or  produce,  some  rival  fruit  of  industry, 
an  article  of  trade,  a  subject,  or  at  least  an  in- 
strument, of  commerce.  Passengers,  being  nei- 
ther, come  not  within  the  letter  or  spirit  or 
object  of  this  provision  in  the  Constitution. 

It  is,  however,  argued,  that  though  passen- 
gers may  not  be  imports,  yet  the  carrying  of 
them  is  a  branch  of  commercial  business,  and  t 
legitimate  and  usual  employment  of  navigttion. 

Grant  this,  and  still  a  tax  on  the  passenger 
would  not  be  laying  a  duty  on  "imports"  or 
on  "tonna^;"  but  it  might  be  supposed  to 
affect  foreign  commerce  at  times,  and  in  some 
forms  and  places,  and  thus  interfere  with  the 
power  to  regulate  that,  though  not  with  the 
prohibition  to  tax  imports  and  tonnage.  Con- 
sequent! v,  when  hereafter  considering  the  mean- 
ing of  the  grant  "to  regulate  commeroe,"  thii 
view  of  the  objection  will  be  examined. 

But  there  seems  to  he  another  exception  to 
this  measure,  as  conflicting  with  the  powers  of 
the  general  government,  which  partly  affects 
the  question  as  a  tax,  and  partly  as  a  regula- 
tion of  commerce.  It  is,  that  the  tax  was  im- 
posed on  a  vessel  before  the  passengers  were 
landed,  and  while  under  the  control  of  the 
general  government.  So  far  as  it  relates  to  the 
measure  as  a  tax,  the  exception  must  be  re- 
garded as  applying  to  the  particular  pisee 
where  it  is  collected,  in  a  vessel  on  the  water 
*  though  after  her  arrival  within  a  port  [*5S7 
or  harbor.  It  would  seem  to  be  argued,  thst, 
by  some  Constitutional  provision,  a  State  pos- 
sesses no  power  in  such  a  place.  But  there  is 
nothing  in  the  taxing  part  of  the  Constitutbii 
which  forbids  her  action  in  such  places  on  mat- 
ters like  this.  If  forbidden  at  all,  it  must  be 
by  genernl  principles  of  the  common,  and  of 
national  law,  that  no  State  can  assess  or  levy  s 
tax  on  what  is  without  the  limits  of  its  iorit- 
diction,  or  that,  if  within  its  territorial  limits, 
the  subject  matter  is  vested  exclusively  by  the 
Constitution  in  the  general  government. 
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It  will  be  teen,  that,  if  the  first  exception  be 
valid,  it  is  not  one  connected  with  the  GonBtl- 
tution  of  the  United  States,  and  hence  not  re- 
visable  here.  It  was  not,  and  could  not  prop- 
erly be,  set  up  as  a  defense  in  the  court  of  a 
State,  except  under  its  own  constitution,  and 
hence  not  revisable  in  this  court  by  this  writ  of 
error.  But  as  it  may  be  supposed  to  have  some 
influences  on  the  other  and  commercial  aspect 
of  the  objection,  it  may  be  well  to  ascertain 
whether,  as  a  general  principle,  a  vessel  in  a 
port,  or  its  occupants,  crew,  or  passengers  are 
in  fact  without  the  limits  and  jurisdiction  of  a 
State,  and  thus  beyond  its  taxing  power,  and 
are  exclusively  for  all  purposes  under  the  gov- 
ernment of  the  United  States.  One  of  the  er- 
rors in  the  argument  of  this  part  of  the  cause 
has  been  an  apparent  assumption  that  this  tax 
— considered  as  a  tax — was  collected  at  sea,  be- 
fore the  voyaffe  ended,  and  was  not  collected 
within  the  limits  and  jurisdiction  of  the  State. 

But,  ex  concesso,  this  vessel  then  was  in  the 
harbor  of  Boston,  some  miles  within  the  limits 
of  the  State,  and  where  this  court  itself  has  re- 
peatedly decided  that  Massachusetts,  and  not 
the  general  government,  has  jurisdiction.  First, 
jurisdiction  to  punish  crimes.  See  in  Waring 
V.  Clarke,  6  Howard,  441 ;  Ibid.  628 ;  Coolid^e's 
case,  1  Wheat.  416;  Bevan'scase,  3  Wheat.  336; 
1  Wood  k  M.  401,  455,  481,  483.  Next,  the 
State  would  have  jurisdiction  there  to  enforce 
contracts.  So  must  she  have  to  collect  taxes, 
for  the  like  reason,  6  Howard,  441 ;  because 
it  was  a  place  within  the  territorial  limits 
and  jurisdiction  of  the  State.  Chief  Justice 
Marshall,  in  12  Wheat.  441,  speaks  of  <*their 
[the  States]  acknowledged  power  to  tax  persons 
and  property  within  their  territory."    Ibid.  444. 

The  tax  in  this  case  does  not  touch  the  pas- 
senger in  transitu  on  the  ocean,  or  abroad — 
never  till  the  actual  arrival  of  the  vessel  with 
him  in  port.  An  arrival  in  port,  in  other  acts 
of  Congress  using  the  term,  is  coming  in,  or 
anchoring  within,  its  limits,  with  a  view  to  dis- 
charge the  cargo.  2  Sumner,  419;  6  Mason, 
445;  4  Taunton,  662,  722;  Toler  v.  White,  Ware, 
277. 

5S8*]  *For  aught  that  appears,  this  vessel 
before  visited,  had  come  in  and  was  at  anchor 
in  the  port.  The  person  so  goinff  into  port 
abroad  is  considered  to  have  "arrived,"  so  as 
to  be  amenable  to  his  consul,  and  must  de- 
posit his  papers.  He  has  come  under  or  into 
the  control  of  shore  power,  and  shore  authori- 
Ity,  and  shore  laws,  and  shore  writs,  and  shore 
juries;  at  least  concurrently  with  other  author- 
ities, if  not  exclusively.  In  common  parlance, 
the  voyaffe  for  this  purpose  at  least  is  not  in- 
terrupted; for  then  it  has  ended  and  the  State 
liabilities  and  powers  begin,  or  the  State  be- 
comes utterly  imbecile.  Hence,  speaking  of  a 
country  as  distinguished  from  the  sea  and  of  a 
nation  as  a  State.  Vattel  (B.  1,  Ch.  23,  sec 
290),  says;  "Ports  and  harbors  are  manifestly 
an  appendage  to,  and  even  a  part  of,  the 
country,  and  consequently  are  the  property  of 
the  nation.  Whatever  is  said  of  the  land  it- 
self will  equally  apply  to  them,  so  far  as  re- 
spects the  consequences  of  the  domain  and  of 
the  empire."  If  the  ports  and  harbors  of  a 
State  are  intra  fauces  terns,  within  the  body  of 
a  country,  the  power  of  taxation  is  as  complete 
1«  I«.  cd. 


in  them  as  it  is  on  land,  a  hundred  miles  in  tha 
interior.  Though  on  tide  waters,  the  vessels 
are  there  subject  for  manv  purposes  to  State 
authority  rather  than  federal,  are  taxed  as 
stock  in  trade,  or  ships  owned,  if  by  residents; 
the  cargo  may  be  there  taxed;  the  officers  and 
crew  may  be  there  taxed  for  their  polls,  as  well 
as  estate;  and,  on  the  same  principle,  may  be  the 
master  for  the  passengers,  or  the  passengers 
themselves.  Persons  there,  poor  and  sick,  are 
also  entitled  to  public  relief  from  the  dty,  or 
State.  4  Metcalf,  290,  291.  No  matter  where 
may  be  the  place,  if  only  within  the  territorial 
boundaries  of  the  State,  or,  in  other  words, 
within  its  geographical  limits.  The  last  is  the 
test,  and  not  whether  it  be  a  merchant  ves- 
sel or  a  dwelling-house,  or  something  in  either, 
as  property  or  persons.  Unless  beyond  ths 
borders  of  the  Staite,  or  ffranted,  as  a  fort  or 
navy  yard  within  them,  £>  a  separate  and  ex- 
clusive jurisdiction,  or  used  as  an  authorized  in- 
strument of  the  general  government,  the  State 
laws  control  and  can  tax  it.  United  States  ▼. 
Ames,  1  Wood,  k  M.  76,  and  eases  there  cited. 

It  is  true  there  are  exceptions  as  to  taxation 
which  do  not  affect  this  question;  as  where 
something  is  taxed  which  is  held  under  the 
grants  to  the  United  States,  and  the  grants 
might  be  defeated  if  taxed  bv  the  State.  That 
was  the  point  in  McCullocn  v.  Marvland,  4 
Wheat.  310;  Weston  v.  City  of  Charleston,  2 
Peters,  449;  Bobbins  ▼.  Commissioners  of  Erie 
County,  16  Peters,  435;  Osbom  v.  Bank  of  tiie 
United  States,  9  Wheat.  738.  But  that  is  not 
the  question  here,  as  neither  passengers  nor  the 
master  of  the  vessel  can  be  considered  as  offi- 
cial instruments  of  the  government. 

*In  point  of  fact,  too,  in  an  instance  [*5S9 
like  this,  it  is  well  known  that  the  general 
jurisdiction  of  the  States,  for  most  municipal 
purposes  within  their  territory,  including  tax- 
ation, has  never  been  ceded  to  the  United 
States,  nor  claimed  by  them ;  but  they  may  an- 
chor their  navies  there,  prevent  smuggling,  and 
collect  duties  there,  as  they  may  do  ^e  last  on 
land.  But  this  is  not  inconsistent  with  the 
other,  and  this  brings  us  to  the  second  consid- 
eration under  this  head — how  far  such  a  eonoor* 
rent  power  in  that  government,  for  a  particu- 
lar object,  can,  with  any  propriety  whatever, 
impair  the  genera]  rights  of  the  States  there  on 
other  matters. 

These  powers  exist  in  the  two  governments 
for  different  purposes,  and  are  not  at  all  incon- 
sistent or  conflicting.  The  general  government 
may  collect  its  duties,  either  on  the  water  or 
the  land,  and  still  the  State  enforce  its  own 
laws  without  any  collision,  whether  they  are 
made  for  local  taxation,  or  military  duty,  or 
the  collection  of  debts,  or  the  punishment  of 
crimes.  There  being  no  inconsistency  or  col- 
lision, no  Ireason  exists  to  hold  either,  by  mera 
construction,  void.    This  is  the  cardinal  test. 

So  the  master  may  not  always  deliver  mer- 
chandise rightfully,  except  on  a  wharf;  nor  be 
always  entitled  to  freight  till  the  goods  are  on 
shore;  yet  this  depen£  on  the  usage,  or  con- 
tract, or  nature  of  the  port,  and  does  not  affect 
the  question  of  jurisdiction.  Abbott  on  Ship- 
ping, 249;  4  Bos.  &  Pull.  16.  On  the  con- 
trarv,  some  offenses  may  be  completed  entirely 
on  Uic  water,  and  yet  tns  State  jurisdiction  on 
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land  is  conceded.  United  States  t.  Ck>omb8,  12 
Peters,  72. 

So  a  contract  with  the  passenger  may  or  may 
not  be  completed  on  arriving  in  port,  without 
landing,  according  as  the  parties  may  have  been 
pleased  to  stipulate.  Brig  Lavinia,  1  Peters, 
Adm.  126. 

So  the  insurance  on  the  cargo  of  a  ship  may 
not  in  some  cases  terminate  till  it  is  landed, 
though  in  others  it  may,  depending  on  the  lan- 
guage used.  Reyner  ▼.  Pearson,  4  Taunton,  602, 
and  Levin  v.  Newnham,  lb.  722.  But  none  of 
these  show  that  the  passengers  may  not  quit 
the  vessel  outside  the  harbor  in  boats  or  other 
vessels,  and  thus  go  to  the  land,  or  go  to  other 
ports.  Or  that,  if  not  doing  this,  and  coming 
in  the  same  vessel  within  the  State  limits,  they 
mav  not  be  subject  to  arrests,  punishments, 
and  taxation  or  police  fees,  or  other  regulations 
of  the  State,  though  still  on  board  the  veaseL 
Nor  do  any  of  them  show  that  the  vessel  and 
cargo,  after  within  the  State  limits,  though  not 
on  the  shore,  are  not  within  the  jurisdiction  of 
the  State,  and  liable,  as  property  of  the  owner, 
to  be  taxed  in  common  with  other  stock  in 
trade. 

S40*]  *I  will  not  waste  a  moment  in  com- 
bating the  novel  idea  that  taxes  by  the  States 
must  be  uniform,  or  they  are  void  by  the  Consti- 
tution on  that  account;  because  clearly  that 
provision  relates  only  to  taxes  imposed  by  the 
general  government.  It  is  a  fallacy,  also,  to  ar- 
gue that  the  vessels,  crews,  and  passengers, 
when  within  the  territory  of  a  State,  are  not 
amenable  to  the  State  laws  in  these  respects, 
because  they  are  enrolled  as  belonging  to  the 
United  States,  and  their  flag  is  the  flag  of  the 
United  States.  For  though  they  do  belong  to 
the  United  States  in  respect  to  foreign  nations, 
and  our  statistical  returns  and  tables,  this 
does  not  prevent  the  vessels  at  the  same  time 
from  being  owned  by  citizens  of  the  State  of 
Massachusetts,  and  the  crew  belonging  there, 
and  all,  with  the  passengers,  after  within  her 
limits,  from  being  amenable  generally  to  her 
laws. 

If  taking  another  objection  to  it  as  a  tax, 
and  arguing  a^inst  the  tax  imposed  on  the 
vessel,  because  it  may  be  abused  to  injure  emi- 
gration and  thwart  the  general  government,  it 
would  still  conflict  with  no  particular  clause  in 
the  Constitution  or  acts  of  Congress.  It  should 
also  be  remembered  that  this  was  one  objection 
to  the  license  laws  in  5  Howard,  and  that  the 
oourt  held  unanimously  they  were  constitu- 
tional, though  they  evidently  tended  to  dimin- 
ish importations  of  spirituous  liquor  and  lessen 
the  revenue  of  the  general  government  from 
that  source.  But  that  being  only  an  incident 
to  them,  and  not  their  chief  design,  and  the 
chief  design  being  within  the  jurisdiction  of  the 
States,  the  laws  were  upheld. 

It  is  the  purpose  which  Mr.  Justice  Johnson 
thinks  may  show  that  no  collision  was  intended 
or  effected.  'Their  different  purposes  mark  the 
distinction  between  the  powers  brought  into 
action,  and  while  frankly  exercised  they  can 
produce  no  serious  collision."  Gibbons  ▼.  Og- 
den,  0  Wheat.  235.  "Collision  must  be  sought 
to  be  produced."  **Wherever  the  powers  of  the 
respective  governments  are  frankly  exercised 
wHb  a  diatittct  view  to  the  end  of  such  powers.  I 
ibey  nmv  act  on  the  same  subject,  or  ua«  th^* 


same  means,  and  yet  tht  powers  be  kept  per 
fectly  distinct"  p.  230;  see  1  Wood.  &  M.  423, 
433. 

The  next  delegation  of  power  to  Congresi^ 
supposed  by  some  to  be  inconsistent  with  Uiii 
statute,  is  argued  to  be  involved  in  the  ninth 
section  of  the  flrst  article  of  the  Constitution. 
This  they  consider  as  a  grant  of  power  to  Con* 
gress  to  prohibit  the  migration  from  abroad  of 
all  persons,  bond  or  free,  after  the  year  1808, 
and  to  tax  their  importation  at  once  and  for- 
ever, not  exceeding  ten  dollars  per  head.  See 
9  Wheat.  230,  by  Mr.  Justice  Johnson;  1ft 
Peters,  614.  The  words  are:  *"The  mi-  [*541 
gration  or  importation  of  such  persons  as  any 
of  the  States  now  existing  shall  think  proper 
to  admit  shall  not  be  prohibited  by  the  Con- 
gress prior  to  the  year  1808 ;  but  a  tax  or  duty 
may  be  imposed  on  such  importation,  not  ex- 
ceeding ten  dollars  for  each  person."  But  it 
deserves  special  notice,  that  this  section  is  one 
entirely  of  limitation  on  power  rather  than  a 
grant  of  it;  and  the  power  of  prohibition  being 
nowhere  else  in  the  Constitution  expressly 
granted  to  Congress,  the  section  seems  intro- 
duced rather  to  prevent  it  from  being  implied 
except  as  to  slaves,  after  1808,  than  to  confer 
it  in  all  cases.     1  Brockenbrough,  432. 

If  to  be  implied  elsewhere,  it  is  from  the 
grant  to  regulate  commerce,  and  by  the  idea 
that  slaves  are  subjects  of  commerce,  as  they 
often  are.  Hence,  it  can  go  no  further  than 
to  imply  it  as  to  them  and  not  as  to  free  pas- 
sengers. 

Or  if  to  "regulate  commerce"  extends  also 
to  the  regulation  of  mere  navigation,  and  hence 
to  the  business  of  carrying  passengers,  in  which 
it  may  be  employed  it  is  confined  to  a  for- 
feiture of  the  vessel  and  does  not  legitimately 
involve  a  prohibition  of  persons,  except  when 
articles  of  commerce,  like  slaves.     1  Brocken- 
brough, 432.    Or  finally,  however  far  the  power 
may  extend  under  either  view,   it  is  still  s 
power  concurrent  in  the  States,  like  most  tax- 
ation and  much  local  legislation  as  to  matten 
connected  somewhat  with  commerce,  and  is  well 
exercised   by   them   when   Congress    does   not, 
as  here,  legislate  upon  the  matter  either  of  pro- 
hibition or  of  taxation  of  passengers.     It  if 
hence  that,  if  this  ninth  section  is  a  grant  of 
the  power  to  prevent  the  migration  or  importa- 
tion of  other  persons  than  slaves,  it  is  not  as 
exclusive  one,  an^  more  than  that  to  reguUia 
commerce,  to  which  it  refers ;  nor  has  it  ever 
been   exercised   so  as   to   conflict   with  Stall 
laws,  or  with  the  statute  of  Massachusetts  now 
under  consideration.     This  clause  itself  recog- 
nizes an  exclusive  power  of  prohibition  in  the 
States  until  the  year  1808.    And  a  concurrent 
and  subordinate  power  on  this  by  the  States, 
after  that,  is  nowhere  expressly  forbidden  is 
the  Constitution  nor  is  it  denied  by  any  reason 
or  necessity  for  such  exclusiveness.    The  States 
can  often  use  it  more  wisely  than  Congress  in 
respect  to  their  own  interests  and  policy.    Thar 
cannot  protect  their  police  or  health  or  puhlie 
morals  without  the  exercise  of  such  a  power  at 
times  and  under  certain  exigencies,  as  foibid- 
ding  the  admission  of  slaves  and  certain  other 
persons  within  their  borders.    One  State,  also, 
may  require  its  exercise,  from   its  ezposuiss 
and  dangers,   when  another  may   not.     So  it 
ma^  be  said^  ^s  to  the  power  to  tauc  importation, 
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if  limited  to  slayer,  the  States  could  continue 
to  do  the  eame  when  they  pleased  If  men  are 
not  deemed  "imports." 

ft 42*]  *But  to  see  for  a  moment  how  danger- 
ous it  would  be  to  consider  a  prohibitory  power 
over  all  aliens  as  vested  exclusively  m  Gon- 

gress,  look  to  some  of  the  eonsequenoea.    The 
tates  must  be  mute  and  powerless. 

If  Congress,  without  a  co-ordinate  or  concur- 
rent power  in  the  States,  can  prohibit  other 
gersons  as  well  as  slaves  from  coming  into 
tates,  they  can  of  course  allow  it,  and  hence 
can  permit  and  demand  the  admission  of  slaves, 
as  well  as  any  kind  of  free  person,  convicts 
or  paupers,  into  any  State,  and  enforce  the 
demand  by  all  the  overwhelming  powers  of  the 
Union,  however  obnoxious  to  the  habits  and 
wishes  of  the  people  of  a  particular  State. 
In  view  of  an  inference  like  tiiis,  it  has  there- 
fore been  said  that,  under  this  section.  Con- 
gress cannot  admit  persons  whom  a  State 
pleases  to  exclude.  0  Wheaton,  230,  Justice 
Johnson.  This  rather  strengthens  the  proprie- 
ty of  the  independent  action  of  the  State,  nere 
excluding  conditionally,  than  the  idea  that  it 
is  under  the  control  of  Congress. 

Besides  this,  the  ten  dollars  per  head  allowed 
here  specially  to  be  collected  by  Congress  on 
imported  slaves  is  not  an  exclusive  power  to 
tax,  and  would  not  have  been  necessary  or  in- 
serted, if  Congress  could  clearly  already  im- 
pose such  a  tax  on  them  as  "imports,"  and  by 
a  "duty"  on  imports.  It  would  be  not  a  little 
extraordinaiy  to  imply  by  construction  a  pow- 
er in  Congress  to  prohibit  the  coming  into  the 
States  of  others  than  slaves,  or  of  mere  aliens, 
on  the  principle  of  the  alien  part  of  the  Alien 
and  Sedition  Laws,  though  it  never  has  been 
exercised  as  to  others,  permanently;  hut  the 
States  recommended  to  exercise  it,  and  seven- 
teen of  them  now  actually  doinff  it.  And  equal- 
ly extraordinary  to  imply,  at  tnis  late  day  not 
only  that  Congress  possesses  the  power,  but 
that,  though  not  exercising  it,  the  States  are 
incapable  of  exercising  it  concurrently,  or  even 
in  subordination  to  Congress.  But  beyond  this, 
the  States  have  exercised  it  concurrently  as  to 
■laves,  no  less  than  exclusively  in  respect  to 
certain  free  persons,  since  as  well  as  before 
1808,  and  this  as  to  their  admission  from 
neighboring  States  no  less  than  from  abroad. 
See  cases  before  cited,  and  Butler  v.  Hopper,  1 
Wash.  C.  C.  600. 

The  word  "migration"  was  probably  added 
to  ''importation"  to  cover  slaves  when  regarded 
as  persons  rather  than  property,  as  they  are  for 
some  purposes.  Or  if  to  eover  others,  such  as 
convicts  and  redemptioners,  it  was  those  only 
who  came  against  tneir  will,  or  in  a  quasi  servi- 
ttide.  And  though  the  expression  may  be 
broad  enough  to  cover  emigrants  ffenerally  (3 
Madison  State  Papers,  1429;  9  Wheat.  210, 
230 ;  1  Brockenbrough,  431 ) ,  and  some  thought 
54  3*]  it  might  cover  convicts  (*5  Elliot's  Deb. 
477;  3  Madison  State  Papers,  1430),  yet  it  was 
not  so  considered  by  the  mass  of  the  Conven- 
tion, but  as  intended  for  "slaves,"  and  calling 
them  "persons"  out  of  delicacy.  6  Elliot's  Deb. 
457,  477;  8  lb.  261,  641;  4  lb.  119;  16  Peters, 
113,  506;  11  lb.  136;  1  Bl.  Com.  by  Tucker, 
App.  290.  It  was  so  considered  in  the  Federal- 
ist soon  after,  and  that  view  regarded  as  a 
"misconstruction"  which  extended  it  to  "emi- 
12  Ii.  ed. 


gration"  generallv.  Federalist,  No.  42.  So 
afterwards  thought  Mr.  Madison  himself,  tht 
great  expounder  and  framer  of  most  of  the  Con- 
stitution.  3  Elliot's  Deb.  422.  So  it  has  been 
held  by  several  members  of  this  court  (15 
Peters,  508) ;  and  so  it  has  been  considered  by 
Congress,  judging  from  its  uniform  acts,  except 
the  unfortunate  Alien  Law  of  1798,  before  cit- 
ed, and  which,  on  account  of  its  unconstitutionr 
al  features,  had  so  brief  and  troubled  an  ex- 
istence.   4  Elliot's  Deb.  451. 

In  the  Constitution,  in  other  parts  as  in  this, 
the  word  "persons"  is  used,  not  to  embrace 
others,  as  well  as  slaves,  but  slaves  alone.  Thus, 
in  the  second  section  of  the  first  article,  "three 
fifths  of  all  other  persons"  manifestly  meant 
slaves;  and  in  the  third  section  of  the  fourth 
article,  "no  person  held  to  service  or  labor  in 
one  State,"  etc.,  refers  to  slaves.  The  word 
"slave"  was  avoided,  from  a  sensitive  feelins; 
but  clearly  no  others  were  intended  in  the 
ninth  section.  Congress  so  considered  it,  also, 
when  it  took  up  the  subject  of  this  section  in 
1807,  just  before  the  limitation  expired,  or  it 
would  then  probably  have  acted  as  to  others, 
and  regulated  the  migration  and  importation 
of  others  as  well  as  of  slaves.  By  forbiddinff 
merely  "to  import  or  bring  into  the  United 
States,  or  territories  thereof,  from  any  foreign 
kingdom,  place,  or  country,  any  negro,  mulatto, 
or  person  of  color,  with  intent  to  hold,  sell, 
or  dispose  of  such  negro,  mulatto,  or  person  of 
color  as  a  slave,  or  to  be  held  to  service  or  la- 
bor," it  is  manifest  that  Congress  then  consid- 
ered this  clause  in  the  Constitution  as  referring 
to  slaves  alone,  and  then  as  a  matter  of  com- 
merce; and  it  strengthens  this  idea,  that  Con- 
gress has  never  since  attempted  to  extend  this 
clause  to  any  other  persons,  while  the  States 
have  been  in  the  constant  habit  of  prohibiting 
the  introduction  of  paupers,  convicts,  free 
blacks,  and  persons  sick  with  contagious  dis- 
eases no  less  than  slaves;  and  this  from 
neighboring  States  as  well  ai^  from  abroad. 
.  There  was  no  occasion  for  that  express  grant, 
or  rather  recognition,  of  the  power  to  forbid 
the  entry  of  slaves  by  the  general  government, 
if  Congress  could,  by  other  clauses  of  the  Con- 
stitution, for  what  seemed  to  it  good  cause,  for- 
bid the  entry  of  everybody,  as  of  aliens  gener- 
ally; and  if  Congress  could  *not  do  r*544 
this  generally,  it  is  a  decisive  argument  tliat 
the  State  might  do  it,  as  the  power  must  exist 
somewhere  in  every  independent  country. 

Again,  if  the  States  had  not  such  power  un* 
der  the  Constitution,  at  least  concurrently,  by 
what  authoritv  did  most  of  them  forbid  the  im- 
portation of  slaves  from  abroad  into  their  lim- 
its between  1789  and  1808?  Congress  has  no 
power  to  transfer  such  rights  to  States.  And 
how  came  Congress  to  recognize  their  right  to 
do  it  virtually  by  the  first  article  and  ninth  sec- 
tion, and  also  by  the  Act  of  1803?  It  was  be- 
cause the  States  originally  had  it  as  sovereign 
States,  and  had  never  parted  with  it  exclusively 
to  Congress.  This  court,  in  Groves  ▼.  Slaugh- 
ter, 15  Peters,  611,  is  generally  understood  as 
sustaining  the  right  of  States  since  1808,  no 
less  than  before,  to  prohibit  the  bringing  into 
their  limits  of  slaves  for  sale,  even  from  other 
States,  no  less  than  from  foreign  countries. 

From  the  verv  nature  of  State  sovereignty 
over  what  is  not  granted  to  Oongress,  and  the 
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Smer  of  prohibition,  either  at  to  persons  or 
ings,  except  slaves  after  the  year  1808,  not 
being  anywhere  conferred  on,  or  recognized  as 
in,  the  general  government,  no  good  reason 
seems  to  exist  against  the  present  exercise  of  it 
b^  the  States,  unless  where  it  may  clearly  eon- 
fiict  with  other  clauses  in  the  Constitution.  In 
fact,  every  slave  State  in  the  Union,  long  be- 
fore 1808,  is  believed  to  have  prohibited  the 
further  importation  of  slaves  into  her  territor- 
ies from  abroad  (Libby's  case,  1  Wood  &  M. 
235;  Butler  ▼.  Hopper,  1  Wash.  G.  C.  490); 
and  several,  as  before  stated,  have  since  prohib- 
ited virtually  the  import  of  them  from  contigu- 
ous States.  Among  them  may  be  named  Ken- 
tucky, Missouri,  and  Alabama,  as  well  as  Mis- 
sissippi, using,  for  instance,  as  in  the  constitu- 
tion of  the  last,  such  language  as  the  following: 
'The  introduction  of  slaves  into  this  State  as 
merchandise,  or  for  sale,  shall  be  prohibited 
from  and  after  the  first  day  of  May,  1833."  See 
Constitutions  of  the  States,  and  15  Peters,  500. 
Coming  b^  land  or  sea  to  be  sold,  slaves  are 
equally  articles  of  commerce,  and  thus  bring- 
ing them  in  is  an  "importation  or  migration  of 
persons;"  and  if  the  power  over  that  is  now 
exclusive  in  Congress,  more  than  half  the  States 
in  the  Union  have  violated  it.  If  a  State  can 
do  this  as  to  slaves  from  abroad  or  a  contigu- 
ous State,  why  not,  as  has  often  been  tiie  case, 
do  it  in  respect  to  any  other  person  deemed 
dangerous  or  hostile  to  the  stability  and  pros- 
perity of  her  institutions?  They  can,  because 
they  act  on  these  persons  when  within  their 
limits,  and  for  objects  not  commercial,  and  do- 
ing this  is  not  aisturbing  the  voyage,  which 
645*]  brings  them  in  as  passengers,  nor  *tax- 
ing  the  instrument  used  in  it,  as  the  vessel,  nor 
even  the  master  and  crew,  for  acts  done  abroad, 
or  anything  without  her  own  limits.  The 
power  of  the  State  in  prohibiting  rests  on  a 
sovereign  right  to  regulate  who  shall  be  her  in- 
habitants— a  right  more  vital  than  that  to  reg- 
ulate commerce  by  the  general  government, 
and  which,  as  independent  or  concurrent,  the 
latter  has  not  disturbed,  and  should  not  disturb. 
15  Peters,  507,  508. 

But  the  final  objection  made  to  the  collection 
of  this  money  by  a  State  is  a  leading  and  difii- 
eult  one.  It  consists  in  this  view,  tluit,  though 
called  either  a  police  regulation,  or  a  munici- 
pal condition  to  admission  into  a  State,  or  a 
tax  on  an  alien  visitor,  it  is  in  substance  and  in 
truth  a  regulation  of  foreign  oonmierce,  and, 
the  power  U>  malce  that  being  exclusively  vested  | 
in  Congress,  no  State  can  properly  exercise  it. 
If  both  the  points  involved  in  this  position 
could  be  sustained,  this  proceeding  of  the  State 
might  be  obliged  to  yield.  But  there  are  two 
answers  to  it.  One  of  them  is,  that  this  statute 
is  not  a  regulation  of  commerce ;  and  the  other 
is,  that  the  power  to  reflate  foreign  commerce 
is  not  made  exclusive  m  Congress. 

As  to  the  first,  this  statute  does  not  eo  nomine 
undertake  "to  regulate  commerce,"  and  its  de- 
sign, motive,  and  object  were  entirelv  different. 
At  the  formation  of  the  Constitution,  the 
power  to  regulate  commerce  attracted  but  little 
attention,  compared  with  that  to  impose  duties 
on  imports  and  tonnase;    and  this   last  had 
caused  so  much  dilBcuTty,  both  at  home  and 
abroad,  that  it  was  expressly  and  entirely  taken 
stFAjr  froa  the  States,  but  the  former  was  not 
MitempUd  to  te.     Ths  former,  too,  oceapV^s 


scarce  a  page  in  the  Federalist,  while  the  latter 
engrosses  several   numbers.     A  like  dispari^ 
existed  in  the  debates  in  the  convention,  and  ia 
the  early  legislation  of  Congress.    Nor  did  the 
former  receive  much  notice  of  the  profession  io 
construing  the  Constitution  till  after  a  quarter 
of  a  century;  and  then,  though  considered  ia 
the  case  of  Gibbons  v.  Ogden,  0  Wheaton,  1,  as 
a  power  clearly  conferred  on  Congress,  and  to 
be  sustained  on  all  appropriate  matters,  yet  it 
does  not  appear  to  have  been  held  that  nothing 
connected   in   any   degree   with   commerce,  or 
resembling  it,  could  be  reguhited  by  State  leg- 
islation; but  only  that  this  last  must  not  be 
so  exercised  as  to  conflict  directly  with  an  ex- 
isting act  of  Confess.     Se^  the  text,  and  es- 
pecially the  mandate  in  9  Wheat.   239,  240. 
On  the  contrary,  many  subjects  of  leffislatioa 
are  of  such  a  doubtful  class,  and  even  ofsudi  an 
amphibious  character,  that  one  person  would 
arrange  and  define  them  as  matters  of  police^ 
^another  as  matters  of  taxation,  and    [*549 
another  as  matter  of  commerce.    But  all  fa- 
miliar with  these  topics  must  know,  that  laws 
on  these  by  States  for  local  purposes,  and  to 
operate  only  within  State  limits,  are  not  usual- 
ly intended,  and  should  not  be  considered,  as 
laws  "to  regulate  commerce."    They  are  mads 
entirely   di  verso   intuitu.     Hence,   mudi   con- 
nected with  the  local  power  of  taxation,  aod 
with  the  police  of  the  States  as  to  paupers, 
quarantine  laws,  the  introduction  of  criminals 
or  dangerous  persons,  or  of  obscene  and  im- 
moral prints  and  books,  or  of  destructive  poi- 
sons and  liquors,  belongs  to  the  States  at  home. 
It  varies  with  their  different  home  policies  and 
habits,   and  is  not  either  in   its   locality  or 
operation  a  matter  of  exterior  policy,  though 
at  times   connected  with,   or   resulting  from, 
foreign  commerce,  and  over  which,  within  their 
own  borders,  the  States  have  never  acted  as 
if  they  had  parted  with  the  power,  and  never 
could  with  so  much  advantage  to  their  people 
as  to  retain  it  among  themselves.    9  Wheaton, 
203.    Its  interests  and  infiuences  are  nearer  to 
each  State,  are  often  peculiar  to  each,  better 
understood  by  and  for  each,  and,  if  prudent* 
ly  watched  over,  will  never  involve  them  in  con* 
nicts    with    the   general   government   or  with 
foreign  nations. 

The  regulation  and  support  of  paupers  and 
convicts,  as  well  as  their  introduction  into  s 
State  through  foreign  intercourse,  by  vessels, 
are  matters  of  this  character.  New  York  r. 
Miln,  11  Peters,  141;  License  Cases,  5  Howard; 
Baldwin's  Views,  184.  Some  States  are  much 
exposed  to  large  burdens  and  fatal  diseases  and 
moral  pollution  from  this  source,  while  othen 
are  almost  entirely  exempt.  Some,  therefore, 
need  no  legislation,  State  or  national,  while 
others  do  and  must  protect  themselves  when 
Congress  cannot  or  will  not.  This  matter,  for 
instance,  may  be  vital  to  Massachusetts,  New 
York,  Louisiana,  or  Maryland ;  but  it  Is  a  sub- 
ject of  indifference  to  a  large  portion  of  the 
rest  of  the  Union,  not  much  resorted  to  from 
abroad;  and  this  circumstance  indicates,  not 
only  whv  those  first  named  States,  as  States, 
should,  by  local  legislation,  protect  themselvei 
from  supposed  evils  from  it  where  deemed  nec- 
essary or  expedient,  but  that  it  Is  not  one  of 
those  incidents  to  our  foreign  commerce  fa 
most  of  the  Union  which,  like  duties,  or  imposts, 
OS  Xmms  «a  Vsuna^fBb^  t«^uire  a   uniform  asd 
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rule  to  be  applied  by  the  general  goy- 
emineiit. 

A  uniform  rule  by  Congresa  not  being  needed 
on  thia  particular  poibt,  nor  being  just,  is  a 
atrong  proof  that  it  waa  not  intended  Congress 
ahould  exercise  power  over  it;  especially  when 
paupers,  or  aliens  likely  to  become  naupers, 
enter  a  State  that  has  not  room  or  busmess 
for  them,  but  they  merely  pass  through  to 
other  places,  the  tax  would  not  be  needed  to 
54  7*]  ^support  them  or  help  to  exclude  them; 
and  hence  such  a  State  would  not  be  likelpr  to 
impose  one  for  those  purposes.  But  consider- 
ing the  power  to  be  in  CJongress,  and  some 
Statea  needing  legislation,  and  that  being  re- 
quired to  be  uniform,  if  Congress  were  to  im- 
pose a  tax  for  such  purposes,  and  pay  a  ratable 
proportion  of  it  over  to  such  a  State,  it  would 
he  unjust.  If,  to  avoid  this.  Congress  were  to 
collect  such  a  tax,  and  itself  undertake  to  sup- 
port foreign  paupers  out  of  it,  Congress  would 
transcend  the  powers  granted  to  her,  as  none 
extend  to  the  maintenance  of  paupers,  and  it 
might  as  well  repair  roads  for  local  use  and 
make  laws  to  settle  intestate  estates,  or,  at 
least,  estates  of  foreigners.  And  if  it  can  do 
this  because  passengers  are  aliens  and  eon- 
nected  with  foreign  commerce,  and,  this  power 
being  exclusive  in  it.  State  taxes  on  them  are 
therefore  void,  it  must  follow  that  State  laws 
are  void  also  in  respect  to  foreign  bills  of  ex- 
change, a  great  instrument  of  foreign  com- 
merce, and  in  respect  to  bankrupt  laws,  another 
topic  connected  with  foreign  commerce — ^neither 
of  which,  but  directly  the  reverse,  is  the  law. 

'To  regulate"  is  to  prescribe  rules,  to  con- 
trol. But  the  State  by  this  statute  prescribes 
no  rules  for  the  "commerce  with  foreign  na- 
tions." It  does  not  regulate  the  vessel  or  the 
voyage  while  in  progress.  On  the  contrary,  it 
prescribes  rules  for  a  local  matter,  one  in  which 
she,  as  a  State,  has  the  deepest  interest,  and 
one  arising  after  the  voyage  has  ended,  and 
not  a  matter  of  commerce  or  navigation,  but 
rather  of  police,  or  municipal,  or  taxing  super- 
viaion. 

Aj^in,  it  is  believed  that  in  Europe,  in  sev- 
eral instances  of  border  states,  so  far  from  the 
introduction  of  foreigners  who  are  paupers,  or 
likely  soon  to  be  so,  being  regarded  as  a  ques- 
tion of  commerce,  it  is  deemed  one  of  police 
merely;  and  the  expenses  of  alien  paupers  are 
made  a  subject  of  reclamation  from  the  con- 
tiguous government  to  which  they  belong. 

This  view,  showing  that  the  regulation  of 
thia  matter  is  not  in  substance  more  than  in 
words  to  regulate  foreign  commerce,  is 
atrengthened  by  various  otner  matters,  which 
have  never  been  regarded  as  regulating  com- 
merce, though  nearer  connected  in  some  respects 
with  that  commerce  than  this  is.  But  like  this, 
they  are  all,  when  provided  for  by  the  States, 
regulated  only  within  their  own  limits,  and 
for  themselves,  and  not  without  theur  limits, 
as  of  a  foreisn  matter,  nor  for  other  States. 
Such  are  the  laws  of  the  Statea  which  have 
ever  continued  to  regulate  several  matters  in 
harbors  and  ports  where  foreign  vessels  enter 
and  unload,  vanderbilt  v.  Adams,  7  Wendell, 
M9.  The  whole  jurisdiction  over  them  when 
within  the  headlands  on  the  ocean,  though  filled 
148*]  with  mit  water  and  *stronff  tides,  is  in 
f.he  Statea     W#  Jiavt  nndtr  anothar  head  al- 


ready  shown  that  it  exists  there  exclusively  for 
most  criminal  prosecutions,  and  also  for  all 
civil  proceedings  to  prosecute  trespasses,  and 
recover  debts,  of  the  owners  of  the  ship  or 
cargo,  or  of  the  crew  or  passengers,  and  whether 
aliens  or  citizens.  And  though  the  general 
government  is  allowed  to  collect  its  duties  and 
enforce  its  specific  requirements  about  them 
there,  as  it  is  authorized  to  do,  and  does,  under 
acts  of  Congress,  even  on  land  (Gibbons  ▼• 
Ogden,  9  Wheat.  1;  United  States  v.  Coombs, 
12  Peters,  72),  yet  it  can  exercise  no  power 
there,  criminal  or  eivil,  under  implication,  or 
under  a  construction  that  its  authority  to  regu* 
late  commerce  there  is  exclusive  as  to  matters 
like  these.  No  exclusive  jurisdiction  has  been 
expressly  ceded  to  it  there,  as  in  some  forta, 
navy  yards,  and  arsenals.  Nor  is  any  neces- 
sary. Not  one  of  its  ofllcers,  fiscal  or  judicial, 
can  exert  the  smallest  authority  there  in  op- 
position to  the  State  jurisdiction,  and  Stata 
laws,  and  State  oflloers,  but  only  in  public  vea* 
sels  of  war,  or  over  forts  and  navy  yards  ceded, 
or  as  to  duties  on  imports,  and  other  cases,  to 
the  extent  specifically  bestowed  on  them  by 
constitutional  acts  of  Confess.  And  to  regu- 
late these  local  concerns  m  this  way  by  the 
States  is  not  to  regulate  foreign  commerce, 
but  home  concerns.  The  design  is  local;  the 
object  a  State  object,  and  not  a  foreign  or 
commercial  one;  and  the  exercise  of  the  power 
is  not  con  dieting  with  any  existing  actual 
enactment  by  Congress. 

The  States  also  have  and  can  exercise  there, 
not  only  their  just  territorial  jurisdiction  over 
persons  and  things,  but  make  special  oflficers 
and  special  laws  for  regulating  there  in  their 
limits  various  matters  of  a  local  interest  and 
bearing,  in  connection  with  all  the  commerce, 
foreign  as  well  as  domestic,  which  is  there 
gathered.  They  appoint  and  pay  harbor  mas- 
ters, and  ofi[icers  to  regulate  the  deposit  of  bsl- 
last,  and  anchorage  of  vessels  (7  Wendell,  349), 
and  the  building  of  wharves;  and  are  often  at 

Seat  expense  in  removing  obstructions.    1  Bl. 
\BL  by  Tucker,  249. 

These  State  officers  have  the  power  to  direct 
where  vessels  shall  anchor,  and  the  precautiona 
to  be  used  against  fires  on  board;  and  all  State 
laws  in  regard  to  such  matters  must  doubtless 
continue  in  force  till  conflicting  with  some  ex- 
press legislation  by  Congress.  1  Bl.  Com.  by 
Tucker,  262.  I  allude  to  these  with  the  greater 
particularity,  because  they  are  so  directly  con- 
nected with  foreiffn  commerce,  and  are  not 
justified  more,  perhaps,  under  police,  or  sana- 
tory, or  moral  considerations,  than  under  the 
general  principle  of  concurrent  authority  in  the 
States  on  many  matters  granted  to  Congreaa— 
*taking  care  not  to  attempt  to  regulate  1*6  4 1 
the  foreign  commerce,  and  not  to  oonfiict  di- 
rectly and  materially  with  any  provision  act- 
ually made  by  Congress — ^nor  to  do  it  in  a  case 
where  the  grant  is  accompanied  by  an  express 
prohibition  to  the  States,  or  is  in  its  nature  and 
character  such  as  to  Imply  clearly  a  total  pro- 
hibition to  the  States  of  every  exercise  of 
power  connected  with  it.  To  remove  doubts  as 
to  the  design  to  have  the  power  of  the  Statea 
remain  to  legislate  on  such  matters  within  their 
own  limits,  the  old  Confederation,  in  article 
ninth,  where  granting  the  power  of  regulating 
"the  trade  and  managing  all  affairs  with  the 
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Indians,  not  members  of  any  of  the  States," 

grovided  that  "the  legislative  right  of  any 
tate,  within  its  own  limits,  be  not  infringed 
or  violated."  The  same  end  was  meant  to  be 
effected  in  the  new  Constitution,  though  in  a 
different  way;  and  this  was,  by  not  granting 
any  power  to  Congress  over  the  internal  com- 
merce, or  police,  or  municipal  affairs  of  the 
States,  and  declaring  expressly,  in  the  tenth 
amendment,  that  all  powers  not  so  granted 
were  reserved  to  the  people  of  the  States. 

It  follows  from  what  has  been  said,  that  this 
statute  of  Massachusetts,  if  regarded  as  a 
police  measure,  or  a  municipal  regulation  as  to 
residents  or  visitors  within  its  borders,  or  as 
a  tax  or  any  local  provision  for  her  own  af- 
fairs, ought  not  to  be  considered  as  a  regula- 
tion of  commerce;  but  it  is  one  of  those 
other  measures  still  authorized  in  the  States, 
and  still  useful  and  appropriate  to  them.  Such 
measures,  too,  are  usually  not  conflicting  with 
that  commerce,  but  adopted  entirely  cuverso 
intuitu,  and  so  operating. 

Concedmg,  then,  that  the  power  to  regulate 
foreign  commerce  may  include  the  regulation  of 
the  vessel  as  well  as  the  cargo,  and  the  man- 
ner of  using  the  vessel  in  that  commerce,  yet 
the  statute  of  Massachusetts  does  neither.  It 
merely  affects  the  master  or  passengers  after 
their  arrival,  and  for  some  further  act  than 
proposed  to  be  done.  And  though  vessels  are 
instruments  of  commerce,  passengers  are  not. 
And  though  regulating  the  mode  of  carrying 
them  on  the  ocean  may  be  to  regulate  com- 
merce and  navigation,  yet  to  tax  them  after 
their  arrival  here  is  not.  Indeed,  the  regu- 
lation of  any  thing  is  not  naturally  or  general- 
ly to  tax  it,  as  that  usually  depends  on  another 
power.  It  has  been  well  held  in  this  court, 
that  under  the  Constitution  the  taxing  of  im- 
ports is  not  a  regulation  of  commerce,  nor  to 
be  sustained  under  that  grant,  but  under  the 
grant  as  to  taxation.  Gibbons  v.  Ogden,  0 
Wheat.  201.  Duties  may,  to  be  sure,  be  im- 
posed at  times  to  resulate  commerce,  but  oft- 
ener  are  imposed  with  a  view  to  revenue;  and 
therefore,  under  that  head,  duties  as  taxes  were 
prohibited  to  the  States.  9  Wheat.  202,  203. 
550*]  *It  is  a  mistaken  view  to  say,  that 
the  power  of  a  State  to  exclude  slaves,  or  free 
blacks,  or  convicts,  or  paupers,  or  to  make  pe- 
cuniary terms  for  their  admission,  may  be  one 
not  conflicting  with  commerce,  while  the  same 
power,  if  applied  to  alien  passengers  coming  in 
vessels,  does  conflict.  Slaves  now  excepted, 
though  once  not  entirely,  they  are  all  equally 
and  frequently  passengers,  and  all  oitener 
come  in  by  water  in  the  business  and  channels 
of  ocean  commerce  than  by  land.  But  if  the 
transit  of  persons  coming  into  the  States  as 
passengers,  by  water,  is  a  branch  of  commerce, 
so  is  their  coming  in  by  land ;  and  this,  whether 
from  other  nations  on  our  land  frontier,  or  from 
other  States.  And  if  Mississippi  and  Ohio  can 
rightfully  impose  prohibitions,  taxes,  or  any 
terms  to  such  coming  by  land  or  water  from 
other  States,  so  may  li^ssachusetts  and  New 
York,  if  thus  coming  from  foreign  nations  by 
water.  Congress,  also,  has  like  power  to  regu- 
late commerce  between  the  States,  as  between 
this  country,  and  other  nations,  and  if  persons 
oomittg  in  by  water  as  passengers  belong  to 
ibe  Bubjeet  of  commerce  and  navigation  on  the 
AtUntit^  9o  do  the/  on  ihii  LnkM  mduI  Uhia 
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rivers;  and  if  excluding  or  requiring  terms  of 
them  in  one  place  interferes  with  commerce,  to 
it  does  in  the  other. 

Again,  if  any  decisive  indication,  independ- 
ent of  general  principles,  exists  as  to  which 
government  shall  exercise  the  taxing  power  in 
respect  to  this  support  of  paupers,  it  is  that 
the  States,  rather  than  the  general  government^ 
shall  exercise  it  (9  Wheat.  206,  216) ;  and  exer- 
cise it  as  such  a  power,  and  not,  by  a  forced 
construction,  as  a  power  "to  regulate  com- 
merce." The  States  have  always  continued  to 
exercise  the  various  powers  of  local  taxation 
and  police,  and  not  Congress;  and  have  main- 
tained all  paupers.  And  this,  though  the  gen** 
eral  authority  to  regulate  commerce,  no  less 
than  to  lay  taxes,  was  granted  to  Congress. 
But  police  powers  and  powers  over  the  intern- 
al commerce  and  municipal  affairs  of  States 
were  not  granted  awav;  and  under  them,  and 
the  general  power  of  taxation.  States  con- 
tinued to  control  this  subject,  and  not  under 
the  power  to  regulate  commerce.  Nor  did  Con- 
gress, though  possessing  this  last  power,  ever 
attempt  to  interfere,  as  if  to  do  so  was  a 
branch  of  that  power  or  justifiable  under  it, 
because  in  terms  using  language  connected  with 
commerce.  Thus,  in  the  Kentucky  oonstitn- 
tion,  and  substantially  in  several  others,  it  to 
provided  that  the  Legislature  "shall  have  full 
power  to  prevent  slaves  from  being  brought 
mto  this  State  as  merchandise,"  and  Congress 
sanctioned  that  constitution,  and  the  rest,  with 
such  provisions  in  them. 

These  affairs  are  a  part  of  the  domestic  seoB- 
omjr  of  States,  *belong  to  their  interior  [*551 
policy,  and  operate  on  matters  affecting  the 
fireside,  the  hearth,  and  the  altar.  The  States 
have  no  foreign  relations,  and  need  none,  as  to 
this.    1  Bl.  Com.  by  Tucker,  App.  249. 

The  fair  exercise  of  such  powers  rightfully 
belonging  to  a  State,  though  connected  ofteo 
with  foreign  commerce,  and  indirectly  or  slight- 
ly affecting  it,  cannot  therefore  be  considered, 
in  any  point  of  view,  hostile,  by  their  intent  or 
origin,  as  regulations  of  such  commerce.  See 
in  point  Gibbons  v.  Ogden,  9  Wheat.  20S;  11 
Peters,  102. 

In  this  view,  it  is  immaterial  whether  this 
tax  is  imposed  on  the  passenger  while  in  the 
ship,  in  port,  or  when  he  touches  the  whiurf,  or 
reaches  his  hotel.  All  these  places,  being  with- 
in the  territory,  are  equally  within  the  jorit- 
diction  of  the  state  for  municipal  purposes  sneh 
as  these,  and  not  with  a  view  to  regulate 
foreign  commerce;  it  being  conceded  that  a  tax 
may  be  imposed  on  a  passenger  after  quittmg 
the  vessel  and  on  the  land,  why  may  it  not  be- 
fore, when  he  is  then  within  the  limits  of  the 
State?  In  either  instance,  the  tax  has  no  eon- 
cem  with  the  foreign  voyage,  and  does  not 
regulate  the  foreign  commerce;  whereas,  if 
otherwise,  it  might  be  as  invalid  when  imposed 
on  land  as  on  water. 

Much  of  the  difficulty  in  this  case  arises,  I 
apprehend,  from  a  misconception,  as  if  thto  tez 
was  imposed  on  the  passenger  at  sea  and  be- 
fore within  the  territorial  limits  of  the  Stats. 
But  this,  as  before  suggested,  is  an  entire  mil- 
apprehension  of  the  eiSent  of  those  limits,  or 
of  the  words  and  meaning  of  the  law. 

If,  then,  as  is  argued,  intercourse  by  nff- 
chants  in  per^n,  and  by  ofiScers  in  their  ?§•• 
MibuVMXA««aA^VB»n«5a«»\ait  of  eommeiiib 
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and  the  carrying  of  paasengers  is  also  a  branch 
of  navigation  or  commerce,  still  the  taxing  of 
these  after  the  arrival  in  port,  though  Congress 
there  has  power  to  collect  its  duties  as  it  has 
on  land,  is  not  vested  at  all  in  Congress;  or,  if 
at  all,  not  exclusively. 

Who  can  point  to  the  cession  to  the  United 
States  of  the  jurisdiction,  by  Massachusetts  or 
New  York,  of  their  own  ports  and  harbors  for 
purposes  of  taxation,  or  any  other  local  and 
municipal  purpose? 

So  far  from  interfering  at  all  here  with  the 
foreign  voyaee,  the  State  power  begins  when 
that  ends  and  the  vessel  has  entered  the  juris- 
dictional limits  of  the  State.    Her  laws  reach 
the  consequences  and  results  of  foreign  com- 
merce, rather  than  the  commerce  itself.    They 
touch  not  the  tonnage  of  the  vessel,  nor  her 
merchandise,  nor  the  baggage  or  tools  of  the 
aliens;  nor  do  they  forbid  the  vessels  carrying 
652*]  passengers.    *But  as  a  condition  to  their 
landing  and  remaining  within  the  jurisdiction  of 
the  State,  enough  is  required  by  way  of  con- 
dition or  terms  for  that  privilege,  and  the  risk 
of    their    becoming    chargeable,    when    aliens 
(though  not  chargeable  at  the  time),  to  cover 
in  some  degree  the  expenses  happening  under 
such  contingency.    This  has  nothing  to  do  with 
the  regulation  of  commerce  itself — ^the  right  to 
carry  passengers  to  and  fro  over  the  Atlantic 
Ocean — but  merely  with  their  inhabitancy  or 
residence  within  a  State  so  as  to  be  entitled  to 
its  charity,  its  privileges,  and  protection.  Such 
laws  do  not  conflict  directly  with  any  provision 
by  the  general  government  as  to  foreign  com- 
merce, because  none  has  been  made  on  this 
point,  and  they  are  not  in  clear  collision  with 
any  made  by  that  government  on  any  other 
point.    When,  as  here,  they  purport  to  be  for 
a  different  purpose  from  touching  the  concerns 
of  the  general  government — ^when  they  are,  as 
here,  adapted  to  another  local  and  legitimate 
object — it  is  uniust  to  a  sovereign  State,  and 
derogatory  to  the  character  of  her  people  and 
Legislature,  to  impute  a  sinister  and  illegiti- 
mate design  to  them  concerning  foreign  com- 
merce, different  from  that  avowed,  and  from 
that  which  the  amount  of  the  tax  and  the  evil 
to  be  guarded  against  clearly  indicate  as  the 
true  design.     Hence,  as  before  remarked,  Mr. 
Justice  Johnson,  in  the  same  opinion  which  was 
cited  by  the  original  defendants,  says  the  pur- 
pose is  the  test;  and  if  that  be  different,  and 
does  not  clash,  the  law  is  not  unconstitutional. 
So  Chief  Justice  Marshall,  in  9  Wheat.  204, 
says,   that  Congress   for  one  purpose,  and  a 
State  for  another    may  use  like  means,  and 
both  be  vindicated.    And  though  Congress  ob- 
tains its  power  from  a  special  grant.  Tike  that 
of  the  power  "to  regulate  commerce,"  the  State 
may  obtain  it  from  a  reserved  power  over  in- 
ternal commerce  or  over    its    police.     Hence^ 
while  Congress  regulates  the  number  of  pas- 
sengers to  the  size  of  the  vessel,  as  a  matter 
of   foreign  commerce,  and   may  exempt  their 
baggage  and  tools  from  duties  as  a  matter  of 
imposts  on  imports,  yet  this  is  not  inconsist- 
ent with  the  power  of  a  State,  after  passengers 
arrive  within  her  limits,  to  impose  terms  on 
their  landing,  with  a  view  to  beneflt  her  pauper 
police,  or  her  fiscal  resources,  or  her  municipal 
safety  and  welfare.    And  the  two  powers,  thus 
exercised  separately  by  the  two  governments*  j 
nui/V  MM  Mr.  JubUm  Jobnmm  mjB,  'Im  perf est- 
MM  It. 


ly  distinct."  So,  in  the  language  of  Chief 
Justice  Marshal],  *if  executed  by  the  sam% 
means,"  "this  does  not  prove  that  the  powera 
themselves  are  identical.^' 

The  measures  of  the  general  government 
amount  to  a  regulation  of  the  traflic,  or  trade, 
or  business,  of  carrying  passengers,  and  of  the 
•imposts  on  imports;  but  those  of  the  [*555 
States  amount  to  neither,  and  merely  i^ect  the 
passengers  or  master  of  the  vessel  after  their 
arrival  within  the  limits  of  a  State,  and  for 
State  purposes.  State  security,  and  State  policy. 

As  we  have  before  explained,  then,  if  grant- 
ing that  the  brin^g  of  passengers  is  a  great 
branch  of  the  business  of  navigation,  and  that 
to  regulate  commerce  is  to  regulate  navigation, 
yet  this  statute  of  Massachusetts  neither  reg- 
ulates that  navigation  employed  in  carrving 
passengers,  nor  the  passengers  themselvea, 
either  while  abroad  in  foreign  ports,  or  while 
on  the  Atlantic  Ocean,  but  merely  taxes  them, 
or  imposes  conditions  on  them,  after  within  the 
State.  These  things  are  done,  as  Mr.  Justice 
Johnson  said  in  another  case,  "with  a  distinct 
view."  And  it  is  no  objection  that  they  "aot 
on  the  same  subject"  (9  Wheat.  235);  or,  in 
the  words  of  Chief  Justice  Marshall,  "although 
the  means  used  in  their  execution  may  some- 
times approach  each  other  so  nearly  as  to  be 
confounded."  p.  204.  But  where  any  doubt 
arises,  it  should  operate  against  the  uncertain 
and  loose,  or  what  the  late  Chief  Justice  called 
"questionable  power  to  regulate  commerce"  (9 
Wheat.  202),  rather  than  the  more  fixed  and 
distinct  police  or  taxing  power. 

In  cases  like  this,  if,  amidst  the  great  com- 
plexity of  human  affairs,  and  in  the  shadowy 
line  between  the  two  governments  over  the 
same  people,  it  is  impossible  for  their  mutual 
rights  and  powers  not  to  infringe  occasionally 
upon  each  other,  or  cross  a  little  the  dividing 
line,  it  constitutes  no  cause  for  denouncing  the 
acts  on  either  side  as  being  exercised  under  tha 
same  power  or  for  the  same  purpose,  and  there- 
fore unconstitutional  and  void.  When,  as  ia 
seldom  likely,  their  laws  come  in  direct  and 
material  collision,  both  being  in  the  exercise  of 
distinct  powers,  which  belong  to  them,  it  ia 
wisely  provided,  by  the  Constitution  itself,  and 
consequently  by  the  States  and  the  people 
themselves,  as  they  framed  it,  that  the  Statesi 
being  the  granting  power,  must  recede.  9 
Wheat.  203;  License  Cases,  6  Howard;  United 
States  V.  New  Bedford  Bridge,  1  Wood,  ft  M. 
423.    Here  we  see  no  such  collision. 

There  aie  other  cases  of  seeming  opposition 
which  are  reconcilable,  and  not  conflicting,  as 
to  the  powers  exercised  both  by  the  States  and 
the  general  government,  but  for  different  pur- 
poses. Thus  hides  may  be  imported  under  the 
acts  of  Congress  taxing  imports  and  regulating 
commerce;  but  this  does  not  deprive  a  State  cS 
the  right,  in  guarding  the  public  health,  to 
have  them  destroyed  if  putrefled,  whether  be- 
fore they  reach  the  land  or  after.  So  as  to  the 
import  of  gunpowder  by  the  authority  of  one 
government,  and  the  prohibition  •by  [•SS* 
the  other,  for  the  public  safety,  to  keep  it  in 
large  quantities.  4  Metcalf,  294.  Neither  of 
these  acts  by  the  State  attempts  to  interfere 
with  the  commerce  abroad,  but  after  its  ar- 
rival here,  and  for  other  purposely  local  and 
MnatoTi«  or  mmikSc^B*^ 
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In  atiort,  It  hu  been  deliberately  held  liy  tliia  B7,  ESI-293,  329,  i04,  434,  43S;  Ckldar  T.  Boll, 

court,  that  tbe   laying  a  duty  od  importa,   if  3  Dall.  SM;  1  Kent'a  Com.  364;  fl  Jobna.  MB. 

thii  wu   of  that  character,  U  an  eiercUe  of  In  otber  caiea  it  la  apparently  contTaTened. 

the  taxing  power,  and  not  of  that  to  regulate  9  Wheat.  201);    IS  Peteri,  S04,  by  Hr.  Juatiet 

commerce.    Gibbona  t.  Ogden,  B  Wbeat.  201,  by  McLean,  and   BU,    by    Mr.    JiutlM  Baldwin; 

Cbief  Justice   ManhalL     And  it,  in   Brown  t.  Prigg   v.    Penniyl*ania,    16   Peter*    643;    New 

Maryland,  18  Wheat.  44T.  the  Ux  or  duty  im-  Vork  r.  Miln,   11   PeUra,  1S8,  by   Mr.  Jnatlee 

Keed  there  can  be  coneidered  ai  held  to  violate  Story;    The  Chilian,  2   Story,  466;   Qoldea  t, 

th.  It  was  because  It  was  not  only  a  tax  on  Prinoe,  )  Waih.  C.  C.  325. 

import*,   but   provided   for   tbe   treatment   of  But  thli  ia  often  In  appearance  only,  and  not 

gooda   tuemselves,    or    regulated   them   a*    im-  in  reality.     It  is  not  «  difference  aa  to  what 

ported  in  foreign  commerce,  and  while  in  bulk,  should  he  tbe  true  rule,  but  in  deciding  whCt 

But  If  the  power  exercised  in   this  law  by  cases  fall  within  it,  and  especially  the  branch 


a  could,  by  a  forced  eonetruction,    of   It   aa  to  what   ii  exclusive  by  implieatioi 

__    ._ Jito  a  regulation  of  forelni  com-    and  reasoning  from  the  nature  of  tbe  partien 

merce,  the  next  requisite    to    make    the    law    lar  grant  or  case;  or  in  the  words  of  Hamilton, 


void  is  not  believed  to  exist  in  the  fact  that  "where  an  authority  is  granted  to  the  Union, 

the   States  do  not   retain  some  concurrent   or  with  which  a  aimilar  authoritv  in  the  State* 

subordinate  powers,  such  as  were  here  exercised,  would  be  utterly  Incompatible, 
though    connected    in    certain    respects    with        Thus,  in  the  oelebrated  case    of    Btnrgea    v. 

foreign  commerce.     Beaide  the  reasons  already  Crowninshield,  the  rule  Itself  ia  laid  down  In 

asilgned  for  this  opinion,  It  is  not  opposed  to  the  same  way  ■ubBtanti«lly  aa  In  the  Federal- 

either  the  language  or  the  epirit  of  the  Const!-  ist,  namely,  that  the  power  I*  to  b«  taken  from 

tution  in  connection  with  thii  particular  grant,  the   State   only    when   exoressly   forbidden,  or 

Accompanying  it  are  no  excluiive  words,   nor  where  "tbe  terins  In  whicD  a  power  is  granted 

is  the  further  action  of  the  Statoa,  or  anything  to  Congress,  or  the  nature  of  the  power,  re- 

eonceming    commerce,    expressly    forbidden    in  quire  that  it  ahould  be  exercised  exclusively  by 

any  other  way  in  the  Constitution.     But  both  Coogreai."    4  Wbeat.  122,  193,  by  Chief  Justin 

of  these  are  done  in  several  other  cases,  such  aa  Marshall;  Prigg  v.  Commonwealth  of  Pennsyl- 

"no  State  shall  coin  money,"  or  no  State  "«n-  vania,  10  Petera,  626,  by  Qiief  Juatico  Taoej, 

gage  in   war,"   and  these   are  ordinary   modes  and  650,  by  Mr.  Justice  DanieL 
adopted  In  the  Constitution  to  indicate  that  a        And  Cbief  Justice  Marshall  on  another  oe- 

power  granted  la  exclusive,  when  it  was  meant  caslon  considered  this  to  be  the  true  rule.    That 

to  be  ao.  was  in  the  case  of  Wilson  v.  Black  Bird  Creek 

If  this  reesontng  be  not  oorreot,  wbv  was  ex-  &^rsh  Company,  2  Petera,  245,  thon^  a  eom- 

press  prohibition   to   the  States  used  on  any  mercial   question.     And   Judge    Story   did   tbe 

aubjeet  where  autfaority   was  granted  to  Con-  same   In  Boueton  v.   Moore,  B   Wheat,  49r^ 

gresst      The    only    other    mode    to    ascertain  militia  question.    So,  many  of  the  other  grants 

whether  a  power  thus  granted  is  exclusive  'Hs  in  this  same  section  of  the  Constitution,  under 

to  look  at  the  nature  of  each  grant,  and  if  that  like  forms  of  expression,  have  been  virtual!; 

does  not  clearly  show  the  power  to  be  exclusive,  held  not  to  l»e  exclusive;  such    aa    that    over 

not  to  hold  it  to  be  BO."     We  have  seen  that  weights  and  measures;   that  over  bankruptcy, 

was  the  rule  laid  down  by  one  of  the  makers  (Sturge*    v.    Crowninshield,    4    Wheat.    Ul); 

and     great     expounders     of     tbe     instrument,  'that  over  taxation    (see  cases  already   [*56* 

Federalist,  No.  82;  see,  also,  14  Peter*,  ST5.  cited) ;    and  to   regulate  tbe   value  of   nrsigs 

It  held  out  tbis  as  an  inducement    to    the  coins;   that  to  discipline  the  militia    (Honstos 

States  to  adopt  the    Constitution,    and    waa  v.  Moore,  B   Wheat.    1;    8    Story's  Com,  on 

urged  by  alt  the  logic  and  eloquence  of  Bamil-  Constitution,  sec.  1202;   16  Peters,  49V;  Rawie 

ton.     It  was,  that   a  grant  of  power  to  Con-  on   the  Constitution,  ch.  0,  p.   HI);    that  "ta 

gress,  so  far   from  being  ipso  facto  exclusive,  provide    for  the   punishment   of   oountarfeitlu 

never  ousted  the     power  of  the  SUtes,  prevl-  coin"  (Fox  v.  State  of  Ohio,  6  How.  410) ;  eaJ 

Dusly  existing,  unless  "where  an  exclusive  au-  robbing   the  mail   when   punished   a*   hishwkj 

thority    is   in    express    terms    granted   to   the  robbery   (S  Wheat.  34).     Why,  then,  bold  tUt 

Union,   or    where    a    particular    authority     is  to  be  otherwise  than  coocurrentT 
granted     to     the     Union     and     the     exercise        There  are  still  other  gruts,  in  language  llks 

eft»'J  "ot  a  like  authority  I*  prohibtUd  to  the  this,  which  never  have  been  eonsidered  eiela- 

SUtea-  or  where  an  authority  is  granted  to  the  sive.     Even   the   power   to   pass  oniform  nst- 

Union,  with  which  a  simiUr  authority  in  the  uralisation  '""  *"   "^n '^"■'Irfi  ■?  ijl' 

States  would  be  utterly  incompatible.-  fo««  "  "o*  '"'""?  i^^^i  ''  ^^,  "  ^' 

This  rule  ha.  been  r^ognl^'ln  various  de-  "; 2f  )i  rL*tWni^  Sti^^v"?3^1 

cision.  on  constitutional  qu^tlona  by  many  of  ^,7-  ^T^^^he  Oni^^  «at«.  vJin.to^« 

Wheat.  SS6;  6  Wheat.  49;  W.l«)n  v.  Black  ^^^  pJ|j^^  ^  j^^^  ,  ^^^  q,  ^  „^.  ^ 
Bird  Creek  Marsh  Company,  2  Peters,  245;  though  these  doubt*  may  be  well  founded  na 
Prigg  V.  Pennsylvania,  16  Peters,  827,  6B6,864;  ,ggg  ^^^^  g^^^^  naturalization  be  for  local  par- 
New  York  V.  Miln,  11  Peters,  103,  132;  Groves  j^^^,  ^qI^  [„  the  SUte,  as  intimated  tn  Cellet 
v.  Slaughter,  16  Peters,  609;  Holme*  v.  Jen-  v.  Collet,  and  more  favorable  than  the  law  ef 
niion,  14  Peters,  S79.  So  by  this  court  itself  in  the  United  SUtes,  and  not  to  give  righU  of 
Sturgea  v.  Crowninshield,  4  Wheat.  193.  And  cltlwnship  out  of  the  6tat«  (t  Bl.  Com.  bj 
also  by  other  authorities  entitled  to  much  re-  Tucker,  App.  3,  4,  265,  296),  which  wm  tit 
spect.  4  Eillot'M  Deb.  M7;  8  Jefferson's  Ufe,  chief  objections  In  8  Wash.  Q  &  814;  7*  thii 
425-^1  $  Barg.  *  Rnwla,  T8t  P**!  Trtal, »,  cbaiLik  of  opinion  doe*  not  Impugn  in  ffta- 
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eipla  the  ground  for  considering  the  local 
measure  in  their  ease  as  not  conflicting  witli 
foreign  commerce.  The  reasoning  for  a  change 
there  does  not  appHjr  here. 

80,  it  is  well  settled  that  no  grant  of  power 
to  Ck>ngress  is  exclusive,  unless  ezpresslv  so, 
merely  because  it  may  be  broad  enougn  in 
terms  to  cover  a  power  which  clearly  belongs  to 
the  State;  e.  g.,  police,  quarantine,  and  li- 
cense laws.  They  may  relate  to  a  like  place 
and  subject,  and  by  means  somewhat  alike,  yet, 
if  the  purposes  of  the  State,  and  of  Congress  are 
different  and  legitimate  for  each,  they  are  both 
permissible  and  neither  exclusive.  See  cases 
before  cited,  4  Wheat.  100;  8  Ell.  Deb.  269; 
Baldwin's  Views,  193,  194. 

This  very  grant  of  the  power  "to  regulate 
commerce''  has  also  been  held  by  this  court 
not  to  prevent  bridges  or  ferries  by  the  States 
where  waters  are  navigable.  Wilson  v.  Black 
Bird  Creek  Marsh  Company,  2  Peters,  246.  80 
elsewhere.  Corfield  v.  Coryell,  4  Wash.  C  C 
871;  1  Wood,  ft  M.  417,  424,  426;  9  Wheat. 
203;  see,  also,  Warren  Bridge  case,  11  Peters, 
420;  17  Conn.  64;  8  Cowen,  146;  1  Pick.  180;  7 
N.  H.  36.  And  it  has  been  considered  elsewhere 
not  to  confer,  though  in  navigable  waters,  any 
right  or  control  over  the  fisheries  therein,  with- 
in the  limits  of  a  State.  4  Wash.  C.  C.  883; 
see,  also  Martin  ▼.  Waddell,  16  Peters,  307;  8 
Wheat  383;  Angell  on  Tide  Waters,  106.  80 
667*]  the  ^States  have  been  accustomed  to 
legislate  as  to  pilots,  and  Congress  has  con- 
curred in  it  But  if  the  acts  of  the  States  alone 
as  to  pilots  are  not  valid,  on  the  ground  of  a 
concurrent  power  in  them,  it  is  difficult  to  see 
how  Congress  can  transfer  or  cede  to  the  States 
an  authority  on  this  which  the  Constitution 
has  not  given  to  them.  Chief  Justice  Taney,  in 
6  Howard,  680.  The  real  truth  ia,  that,  each 
poesessing  the  power  in  some  views  and  places, 
though  not  exclusively.  Congress  may  declare  it 
will  not  exercise  the  power  on  its  part,  either 
bj  an  express  law  or  by  actual  omission,  and 
thua  leave  the  field  open  to  the  States,  on  their 
reserved  or  concurrent  ririits,  and  not  on  any 
rights  ceded  to  them  by  Congress.  This  recon- 
cika  the  whole  matter,  and  tends  strongly  to 
suatain  tlie  same  view  in  the  case  now  under 
consideration. 

Nor  has  it  ever  been  seriously  contended, 
thatf  where  Congress  haa  chosen  to  legislate 
about  commerce  and  navigation  on  our  navi^- 
ble  waters  as  well  as  the  sea  coast,  and  to  m- 
troduce  guards  against  steam  explosions  and 
dangers  m  steam  vessels,  the  law  is  not  to  be 
enforced  as  proper  under  the  power  to  ref- 
late commerce,  and  when  not  m  conflict  with 
any  State  legislation.  This  power  in  Congress 
is  at  least  concurrent,  and  extends  to  com- 
merce on  rivers,  and  even  on  land,  as  well  as 
at  sea,  when  between  our  own  States  or  with 
iforeign  countries.  Whether  this  could  be  done 
aa  to  vessels  on  waters  entirely  within  any 
one  State  is  a  different  question,  which  ne^ 
not  be  here  considered.  See  Waring  v.  Clark, 
5  Howard,  441. 

As  a  general  rule  of  construction,  then,  the 
grants  to  Congress  should  never  be  considered 
aa  exclusive,  unless  so  indicated  expressly  in 
the  Constitution  by  the  nature  or  place  of  the 
thing  granted,  or  by  the  positive  prohibition 
usually  resorted  to  whea  teat  end  is  oontem- 


plated,  as  that  *'no  State  shall  enter  into  any 
treaty,"  or  **coin  money,"  etc;  "no  State 
shall,  without  the  consent  of  Congress,  lav  any 
imposts  or  duties  on  imports,"  etc  Art.  1,  sec 
9;  United  States  v.  New  Bedford  Bridge,  1 
Wood.  &  M.  432. 

It  is  also  a  strong  argument,  after  using  this 
express  prohibition  in  some  cases,  that,  when 
not  used  in  others,  as  it  is  not  here,  it  is  not 
intended.  Looking  at  the  nature  of  this  grant, 
likewise,  in  order  to  see  if  it  can  or  should  be 
entirely  exclusive,  we  are  forced  to  the  same 
conclusions. 

There  is  nothing  in  the  nature  of  much  which 
is  here  connected  with  foreign  commerce  that 
is  in  its  character  foreign,  or  appropriate  for 
the  action  of  a  central  and  single  government; 
on  the  contrary,  there  is  mat^r  which  is  en* 
tirely  local — somethins  which  is  seldom  uni- 
versal, or  required  to  be  ^either  gen-  (*668 
eral  or  uniform.  For  though  Congress  is  em- 
powered to  regulate  commerce,  and  ought  to 
legislate  for  foreign  commerce  as  for  all  ita 
leading  incidents  and  uniform  and  universal 
wants,  yet  "to  regulate  commerce"  could  never 
have  oeen  supposed  by  the  framers  of  the 
Constitution  to  devolve  on  the  general  govern- 
ment the  care  of  anything  exce^  exterior  in- 
tercourse with  foreign  nations,  with  other 
States,  and  the  Indian  tribes.  Everything  else 
within  State  limits  was,  of  course,  to  be  left 
to  each  State,  as  two  different  in  so  large  a 
country  to  be  subjected  to  uniform  rules,  too 
multifarious  for  the  attention  of  the  central 
government,  and  too  local  for  its  cognizance 
over  only  general  matters. 

It  was  a  difference  between  the  States  as  to 
imposts  or  duties  on  imports  and  tonnage  which 
emoarrassed  their  intercourse  with  each  other 
and  with  foreign  nations,  and  which  mainly 
led  to  the  new  Constitution,  and  not  the  mere 
regulation  of  commerce.  9  Wheat.  226.  It  was 
hence  that  the  States  in  respect  to  duties  and 
imposts  were  not  left  to  exercise  coiiuurrent 
powers,  and  this  was  preveuted,  not  by  merely 
empowering  Congress  to  tax  imports,  but  by  ex- 
pressly forbidding  the  States  to  do  the  same; 
ana  this  express  prohibition  would  not  have 
been  resorted  to,  or  been  necessary,  if  a  mere 
grant  to  Congress  of  the  power  to  impose  duties 
or  to  ''reflate  commerce"  was  alone  deemed 
exclusive,  and  was  to  prevent  taxation  of  im- 
ports by  the  States,  or  assessing  money  by 
them  on  any  kind  of  business  or  traffic  by 
navigation,  such  as  carrying  passengers. 

Congress,  in  this  way,  resorted  to  a  special 
prohibition  where  they  meant  one  (as  to  taxes 
on  imports);  but  where  they  did  not,  as,  for 
example,  in  other  taxation  or  regulating  com- 
merce, thev  introduced  no  such  special  prohibi- 
tion, and  left  the  States  to  act  also  on  local 
and  appropriate  matters,  though  connected  in 
some  degiee  with  commerce  Where,  at  any 
time.  Congress  had  not  legislated  or  pre- 
occupied that  particular  field,  the  States  acted 
freely  and  beneficially,  yielding,  however,  to 
Congress  when  it  does  act  on  the  same  par- 
ticular matter,  unless  both  act  for  different  and 
consistent  objects.  Gibbons  v.  Ogden,  9  Wheat. 
204,  239.  In  this  way  much  was  meant  to  be 
left  in  the  States,  and  much  ever  has  been  left, 
which  partially  related  to  commerce,  and  an 
expansive,  and  roving^  and  absorbing  eonatx^aac 
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tlon  has  since  been  attempted  to  be  given  to  the 
grant  of  the  power  to  regulate  commerce,  ap- 

garently  never  thought  of  at  the  time  it  was 
itroduced  into  the  Constitution.  When  I  say 
much  was  left,  and  meant  to  be  left,  to  the 
States  in  connection  with  commerce,  I  mean, 
concerning  details  and  local  matters,  in- 
669*]  separable  in  *some  respects  from  foreign 
commerce,  but  not  belonging  to  its  exterior  or 
general  character,  and  not  conflicting  with  any- 
thing Congress  has  already  done.  Vander- 
bllt  ▼.  Adams,  7  Wendell,  349;  New  Bedford 
Bridge  case,  1  Wood.  &  M.  429.  Such  is  this 
▼ery  matter  as  to  taxation  to  support  foreign 
paupers,  with  many  other  police  matters, 
quarantine,  inspections,  etc.  See  them  enum- 
erated in  the  license  Cases,  5  Howard. 

The  provisions  in  the  State  laws  in  1789,  on 
these  and  kindred  matters,  did  not  therefore 
drop  dead  on  the  adoption  of  the  Constitution, 
but  only  those  relating  to  duties  expressly  pro- 
hibited to  the  States,  and  to  foreign  and  gener- 
al matters  which  were  then  acted  on  by  Con- 
gress. Chief  Justice  Marshall,  in  Sturges  v. 
Crowninshield,  4  Wheat.  196,  considered  "the 
power  of  the  States  as  existing  over  such  cases 
AS  the  laws  of  the  Union  may  not  reach.*' 

So  far  as  reasons  exist  to  make  the  exercise 
of  the  commercial  power  exclusive,  as  on  mat- 
ters of  exterior,  general,  and  uniform  cogni- 
sance, the  construction  may  be  proper  to  render 
it  exclusive,  but  no  further,  as  the  exclusive- 
aess  depends  in  this  case  wholly  on  the  reasons, 
and  not  on  any  express  prohibition,  and  hence 
eannot  extend  beyond  the  reasons  themselves. 
Where  they  disappear,  the  exclusiveness  should 
halt.  In  such  case,  emphatically,  cessante  ra- 
tione,  cessat  et  ipsa  lex. 

It  nowhere  seems  to  have  been  settled  that 
this  power  is  exclusive  In  Congress,  so  that  the 
States  can  enact  no  laws  on  any  branch  of  the 
subject,  whether  conflicting  or  not  with  any 
acts  of  Congress.  But,  on  the  contrary,  the 
majority  of  the  court  in  the  License  Cases,  6 
Howard,  504,  appear  to  have  held  that  it  Is  not 
exclusive  aa  to  several  matters  connected  in 
some  degree  with  commerce.  The  case  of  New 
York  ▼.  Miln,  11  Peters,  141,  seems  chiefly  to 
rest  on  a  like  principle,  and  likewise  to  hold 
that  measures  of  the  character  now  under  con- 
•Ideration  are  not  regulations  of  commerce. 

Indeed,  besides  these  cases,  and  on  this  very 
subject  of  commerce,  a  construction  has  at 
times  been  placed,  that  it  is  not  exclusive  in 
all  respects,  as  will  soon  be  shown,  and  if  truly 

S laced,  it  is  not  competent  to  hold  that  the 
tate  legislation  on  such  incidental,  subordi- 
nate, and  local  matters  is  utterly  void  when 
it  does  not  conflict  with  some  actual  legislation 
by  Congress.  For  the  silence  of  Congress,  which 
some  seem  to  regard  as  more  formidable  than 
Its  action,  is,  whether  in  full  or  in  part,  to  be 
respected  and  obeyed  only  where  its  power  is 
exclusive,  and  the  States  are  deprived  of  all 
authority  over  the  matter.  The  power  must 
first  be  shown  to  be  exclusive  before  any  infer- 
ence can  be  drawn  that  the  silence  of  Congress 
660*]  *speaks,  and  a  different  course  of  rea- 
soning begs  the  question  attempted  to  be 
proved.  In  other  cases,  when  the  power  of  Con- 
fess is  not  exclusive  and  that  of  the  States  is 
concurrent,  tbe  silence  of  Congress  to  legislate 


the  limits  of  a  State,  though  connected  in  soma 
respects  with  foreign  commerce,  is  rather  an  in- 
vitation for  the  SiEites  to  legislate  upon  it — ^is 
rather  leaving  It  to  them  for  the  present,  and 
assenting  to  their  action  in  the  matter — than  a 
circumstance  nullifying  and  destroying  every 
useful  and  ameliorating  provision  made  by 
them. 

Such,  in  my  view,  is  the  true  rule  in  respect 
to  the  commercial  grant  of  power  over  matters 
not  yet  regulated  by  Congress,  and  which  are 
obviously  locaL  In  the  case  of  Wilson  v.  The 
Black  Bird  Creek  Marsh  Co.,  Qiief  Justice  Mar- 
shall not  only  treated  this  as  the  true  rule  gen- 
erally, but  held  it  applicable  to  the  grant  to 
Congress  of  the  power  '*to  regulate  commerce," 
and  that  this  grant  was  not  exclusive  nor  pro- 
hibitory on  the  action  of  the  States,  except  so 
far  as  It  was  actually  exercised  by  Congress, 
and  thus  came  in  conflict  with  the  laws  of  the 
States.  These  are  some  of  his  words:  "T\s 
repugnancy  of  the  law  of  Delaware  to  the  Coir 
stitution  is  placed  entirely  on  its  repugnancy  t) 
the  power  to  regulate  commerce  with  foreiga 
nations,  and  among  the  several  States,  a  power 
which  has  not  been  so  exercised  as  to  affect  the 
question."     2  Peters,  252. 

The  Chief  Justice  in  another  case  held  that  a 
power  being  vested  \n  Congress  was  not  enough 
to  bar  State  action  entirely,  and  that  it  did  not 
forbid  by  silence  as  much  as  by  action.  Ha 
says:  'It  is  not  the  mere  existence  of  the 
power,  but  its  exercise,  which  is  incompatible 
with  the  exercise  of  the  same  power  by  the 
States.  It  is  not  the  right  to  establish  these 
uniform  laws,  but  their  actual  establishment, 
which  is  inconsistent  with  the  partial  acts  of 
the  States."  Sturgess  v.  Crowninshield,  4 
Wheaton,  195,  196.  And  in  16  Peters,  610,  Jus- 
tice Story  admits  "that  no  uniform  rule  of  in- 
terpretation can  be  applied  to  it  [the  Constitu- 
tion], which  may  not  allow,  even  if  it  docs  not 
positively  demand,  many  modifications  in  its 
actual  application  to  particular  clauses.'* 

Hence,  if  the  power  "to  regulate  commerce" 
be  regarded  by  us  as  exclusive,  so  far  as  re- 
spects its  operations  abroad,  or  without  the 
bmits  of  the  country,  because  the  nature  of  the 
grant  requires  it  to  be  exclusive  there,  and  net 
exclusive  so  far  as  regards  matters  consequent 
on  it  which  are  within  the  limits  of  a  State, 
and  not  expressly  prohibited  to  it  nor  conflict- 
ing with  anything  done  by  Congress,  beoauas 
the  nature  of  the  grant  does  not  require  it  to 
be  so  there,  we  exercise  •then  what  ap-  [*5*^ 
pears  to  be  the  spirit  of  a  wise  conciliation; 
and  are  able  to  reconcile  several  opinions  else- 
where expressed,  some  as  to  the  concurrent  and 
some  as  to  the  exclusive  character  of  the  pow- 
er "to  regulate  commerce."  It  may  thus  bs 
exclusive  as  to  some  matters  and  not  as  to 
others,  and  everything  can  in  that  aspect  ba 
reconciled  and  harmonious,  and  accord,  as  I 
have  before  explained,  with  the  natYire  and  rea- 
son of  each  case,  the  only  constitutional  limits 
iirhere  no  express  restrictions  are  Imposed.  I 
am  unable  to  see  any  other  practical  mode  of 
administering  the  complicated,  and  sometimes 
conflicting,  relations  of  the  federal  and  State 
governments,  but  on  a  rule  like  this.  And  tlius 
deciding  the  cases  as  they  arise  under  it,  ac- 
cording to  the  nature  and  character  of  eaeb 
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•zclasiTe,  and  some  indieatiiig  another  not  to 
be  ezdusiye;  and  this,  aUo,  at  times,  aa  to 
iifferent  kinds  of  exercise  of  power  under  one 
and  the  same  grant.  Bee  Justice  Johnson,  9 
Wheat.  236-239.  There  is  another  Tiew  of  this 
question  which  leads  to  like  results.  If  the  op- 
posite opinions  mean  only  that  the  States  can- 
not, after  express  grants  to  the  general  govern- 
ment, legislate  on  them  for  and  in  behalf  of 
the  general  government,  and  not  simplv  for 
themselves  in  local  matters — cannot  les^slate 
for  other  States  without  their  own  limits, 
extra  territorium,  or  as  to  general  uniformity, 
general  conduct,  or  the  subject  matter  over  the 
whole  country,  like  naturalization  and  bank- 
ruptcy— then  there  is  no  difference  between  the 
spirit  of  those  opinions  and  my  own.  But  if 
they  are  construed  to  mean,  that  after  such  a 
grant,  with  no  express  prohibition  on  a  State 
to  act  for  itself  alone  on  the  matter,  and  none 
implied  from  their  relations  to  the  general  sov- 
emment  and  the  nature  of  the  subject,  a  Scats 
cannot  make  such  regulations  and  laws  for  it- 
self, and  its  own  people,  and  local  necessities, 
as  do  not  violate  any  act  of  Congress  in  relation 
to  the  matter,  I  do  not  think  they  are  sup- 
ported either  by  sound  principle  or  precedents. 

Necessities  for  a  different  course  have  exist- 
ed, and  ever  must  exist,  in  the  complex  move- 
ments of  a  double  set  of  legislators  for  one 
and  the  same  people. 

They  may  crowd  against  each  other  in  their 
measures  slightly  and  doubtingly,  but  that,  as 
before  shown,  is  not  sufficient  to  annul  and 
override  those  of  the  States,  as  there  must  be 
for  that  disagreeable  consequence  a  direct  con- 
flict, a  plain  incompatibility.  3  Stor.  Com.  on 
Const.  434;  New  Bedford  Bridge  case,  1  Wood, 
ft  M.  417,  418;  9  Wheaton,  238. 

This  circumstance  shows,  also,  that  the  argu- 
ment to  avoid  State  legislation  is  not  sufficient 
662*]  when  it  discovers  some  different  ^spirit 
or  policy  in  the  general  measures  of  the  states 
from  that  in  the  general  government.  The 
States  have  a  right  to  differ  in  opinion — some 
are  very  likely  often  to  differ.  But  what  clause 
in  the  Constitution  makes  such  an  instance  of 
independence  a  nullity,  or  makes  a  different 
object  an  illegitimate  one?  To  be  a  nullity,  it 
must  oppose  what  has  been  actually  done  or 
prescribed  by  Congress,  and  in  a  case  where  it 
has  no  reserved  power  to  act  differently  from 
Congress.  We  have  already  seen  that  an  in* 
direct  reduction  of  the  revenue  of  the  general 
government  by  the  license  laws,  when  piMed 
under  a  legitimate  power,  and  with  a  different 
le^timate  view,  did  not  render  them  unoon- 
atltutional,  nor  does  this,  under  like  drcum- 
stances,  though  it  may  indirectly  operate  in 
some  measure  against  emigration. 

If  it  did,  a  law  by  a  State  to  favor  the  eon- 
sumption  of  its  own  products  would  be  pro- 
nounced void,  and  so  would  be  a  hish  tax  by  a 
State  on  wharves  or  stores,  as  all  these  would 
somewhat  embarrass  and  render  more  expen- 
sive the  business  connected  with  foreign  com- 
merce So  this  condition  imposed  on  passengers 
after  their  arrival  might  in  some  de^  affect 
the  business  and  commerce  of  carrymg  them 
to  that  State,  when  the  alien  passengers  are 
taxed  before  they  are  permitted  to  land. 

There  are  two  classes  of  grants  to  which  this  I 
11  Ij.ed. 


rule  now  under  consideration  is  applicable, 
and  the  force  of  it  will  be  more  strikmg  when 
they  are  examined  separately.  One  includes 
grants  where  Congress  has  acted,  and  continues 
to  act,  in  relation  to  them;  and  the  other, 
where  it  has  never  acted,  or,  if  it  hat  onee 
acted,  has  ceased  to  do  so. 

Now,  the  vindication  for  the  States  to  act  in 
the  last  class  is,  that,  unless  each  State  is  con- 
sidered authorized  still  to  legislate  for  itself, 
the  subject  matter  will  be  witnout  any  regula- 
tion whatever,  and  a  lawless  condition  of  things 
will  exist  within  the  heart  of  the  community, 
and  on  a  matter  vital  to  its  interests.  Such  is 
now  the  ease  as  to  weights  and  measures.  Con- 
gress never  having  legislated  to  produce  uni- 
formity concerning  them,  though  the  power  is 
expressly  granted  to  it  in  the  (institution. 

Now,  on  the  construction  that  such  a  grant 
of  power  is  exclusive,  and,  whether  exercised 
or  not,  it  is  unconstitutional  for  any  State  to 
legislate  on  the  subject  for  itself;  and,  more- 
over, that  Congress  does  in  truth  regulate  by 
its  silence  as  much  as  by  its  action,  and  when 
doin^  nothing  about  it  virtually  enacts  that 
nothing  shall  be  done  about  it  by  any  of  the 
States,  it  will  follow  that  not  only  all  the  leg- 
islation by  the  States  on  weights  and  measures 
since  1789  is  illegal  and  void,  but  all  their  leg- 
islation *now  existing  on  matters  of  [*666 
bankruptcy,  and  in  respect  to  the  disciplining 
of  the  militia,  and  imposing  taxes  on  land,  is 
also  void.  Vor  the  powers  over  all  these  are 
expressly  ceded  to  CJongress,  and  are  not  now 
regulated  by  anv  existing  acts  of  Congress, 
though  all  except  weights  and  measures  once 
have  been.  The  argument  alluded  to,  if  sound, 
would  thus  be  strong,  that  Congress,  having 
once  acted  on  these  and  ceased  to,  means  that 
nothing  more  shall  be  done. 

On  this  exclusive  principle,  though  the  ac- 
tion of  the  States  on  them  is  not  forbidden  ex* 
pressly  in  the  Constitution,  nor  impliedly  be- 
yond what  grows  out  of  any  express  grant,  all 
the  States  in  the  Union  are  disarmed  from  any 
action  whatever  on  such  matters,  and  all  their 
laws  on  these  topics,  so  essential  to  thdr  do- 
mestic industry  and  trade,  their  public  secur- 
ity and  political  existence  by  means  of  revenue, 
are  to  he  considered  null  and  void. 

The  catastrophe  which  would  follow  on  such 
a  construction  has  led  this  court,  as  heretofore 
explained,  to  hold  that  the  States  still  possess 
a  concurrent  power  to  act  on  matters  of  buik- 
ruptcy,  the  discipline  of  the  militia,  taxation 
of  land,  and  some  subjects  of  commerce;  and 
like  considerations  would  undoubtedly  lead 
them,  when  the  cases  arise,  to  hold,  that  not- 
withstanding such  grants,  the  laws  or  the 
States,  not  conflicting  with  any  passed  by  the 
general  government  on  many  other  such  topics, 
must  be  considered  valid.  Indeed,  it  seems 
conceded  by  some  of  the  members  of  the  oourt 
in  this  case,  that  the  States  are,  by  some  power 
co-ordinate  or  subordinate,  rightfully  legislat- 
ing on  weights  and  measures,  pilots,  bank- 
ruptcy, the  militia,  etc.  But  if  tney  have  not 
this  power  without  any  grant  or  license  by  Con* 
gress,  they  cannot  have  it  by  any  such  grant, 
because  Congress  is  not  empowered  by  the 
Constitution  to  grant  away  powers  vested  in  it 
by  the  people  and  the  Statea;  and  how  can  it 
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hereafter,  hj  legielation,  give  any  power  to 
tbem  over  this  subject  if  not  having  it  now  ? 

Again,  in  the  other  class  of  cases,  where 
Congress  has  already  legislated,  and  still  legis- 
lates, some  time  elapsed  before  it  passed  laws 
on  any  subject,  and  years  before  it  acted  at  all 
on  some  of  them;  and  in  almost  the  whole,  its 
first  legislation  was  only  a  beginning  and  in 
party  doing  more  and  more  from  time  to  time, 
as  experience  and  the  exigencies  of  the  coun- 
try seemed  to  require.  It  is  not  necessary  to 
repeat  here  several  detailed  illustrations  and 
cases  on  this  collected  in  the  case  of  the  Unit- 
ed States  V.  New  Bedford  Bridge,  1  Wood.  &  M. 
430.  In  the  mean  time,  the  States  continued  to 
exercise  their  accustomed  powers,  and  have 
ever  since  done  it  on  all  matters  not  forbidden 
expressly  in  the  Constitution,  not  exclusive  in 
564*]  *  their  nature,  and  not  conflictinff  with 
actual  provisions  in  relation  to  them  already 
made  under  the  general  government.  14  Peters, 
694. 

To  show,  further,  that  these  grants  of  power 
are  not  always  and  necessarily  exclusive,  and 
that  legislation  on  them  by  Congress  to  any 
extent  is  not  as  prohibitory  on  the  States  where 
it  is  silent  as  where  it  enacts,  the  States  have 
not  only  continued  to  punish  crimes  which  Con- 
gress could  punish,  but  they  have,  in  numerous 
instances,  regulated  matters  connected,  locally 
at  least,  with  commerce  abroad,  and  between 
the  States,  and  with  the  Indians. 

In  so  large  a  territory  as  the  jurisdiction  of 
the  general  government  embraces,  in  so  many 
and  so  diversified  topics  as  come  before  it,  and 
in  the  nature  of  its  supervisory  powers  on  cer- 
tain subjects,  requiring  action  only  on  what  is 
general  and  foreign,  and  to  produce  uniformity 
merely  as  to  that,  it  becomes  almost  inevitable 
that  many  local  matters  and  details  must  be 
left  to  be  related  by  some  local  authorities. 
Yet,  as  explamed  in  the  License  Cases,  like  the 
by-laws  of  corporations,  made  by  them  and 
not  the  Legislature,  they  must  not  conflict  with 
the  general  regulations  or  laws  prescribed  by 
the  paramount  power.  But,  so  far  from  being 
exclusive,  even  while  it  is  exercised,  and  much 
less  while  it  is  dormant  or  unexercised,  the 
paramount  power  summons  to  its  aid,  in  order 
to  be  effective,  the  contemporaneous  and  con- 
tinued action  of  others.  Thus  not  only  money- 
ed corporations,  but  towns  and  cities,  must 
make  numerous  by-laws  in  order  to  enforce  the 
general  provisions  laid  down  by  the  legislation 
of  the  State.  Thus,  too,  this  court  must  make 
numerous  rules  to  carry  into  effect  the  legisla- 
tion of  Congress  in  respect  to  it;  and  the  War 
and  the  Navy  departments  must  compile  and 
enforce  volumes  of  regulations  of  a  like  kind 
and  for  a  like  purpose,  taking  care,  as  all  subor- 
dinate power  in  such  cases  must,  not  to  violate 
any  general  law  prescribed  on  the  subject.  See 
1  Wood.  &  M.  4^. 

The  condition  of  this  whole  country,  when 
colonies  of  England,  furnishes  another  illustra- 
tion of  the  relation  and  character  of  such 
powers.  The  parent  government  at  home  was 
sovereign,  and  provided  general  regulations, 
either  m  acts  of  Parliament  or  charters,  but 
still  left  the  several  colonies  (and  surely  our 
StateB  have  as  much  power  as  they)  to  legis- 
late  as  to  deUtih,  and  introduce  anv  regulations 
miited  to  their  own  condition  and  mtoraaU,  not^ 
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conflicting  with  the  general  provisions  made  by 
the  paramount  power  at  home.  1  Bl.  Com.  by 
Tucker,  App.  109, 110. 

Indeed,  what  becomes  of  the  whole  doctrine 
of  concurrent  powers  on  this  hypothesis  of  ex- 
clusiveness  in  all  mere  grants,  *and  of  1*565 
the  usage  that  the  States  may  act  in  sucn  con- 
current cases  or  local  matters  till  their  meas- 
ures conflict  directly  with  those  of  Congress? 
Ibid.  179.  Where  is  the  line  of  distinction 
between  a  measure  by  the  State  which  is  void, 
whether  it  conflict  or  not,  and  one  which  is 
not  void  till  it  comes  into  actual  collision  with 
some  law  passed  by  the  general  government  f 
What  becomes  of  the  idea,  that  the  power  to 
regulate  foreign  commerce  is  exclusive,  and 
Congress  may  prohibit  the  introduction  of  ob- 
scene prints  under  it,  and  yet  the  States  may 
do  the  latter  also,  but  touch  nothing  connected 
with  commerce?  Is  not  the  introduction  of 
these  connected  with  it?  Cannot  the  States, 
too,  patronize  science  and  the  arts  in  various 
ways,  though  a  like  power  is  conferred  on 
Congress  by  means  of  patents  and  copyrights? 
Livingston  v.  Van  Ingen,  9  Johns.  572. 

Nor  do  I  understand  the  words  of  Mr.  Jus- 
tice Johnson,  in  the  case  of  Gibbons  ▼.  Ogden, 
in  the  sense  attributed  to  them  by  some.  The 
practice   of   our   government,"   says    he,  "has 
been,  on  many  subjects,  to  occupy    so  much 
only  of  the  field  open  to  them  as  they  think 
the  public  interests  require."     9  Wheat.  234. 
It  is  argued  that  this  means  to  exclude  State 
action,  where  Congress  has  not  occupied  the 
field,  as  well  as  where  it  has.     Yet  it  seems 
plainly  to  be  inferred,  from  other  words  con- 
nected, that  he  considers  "the  power  of  the 
States  must  be  at  an  end  so  far  as  the  United 
States  have  by  their  legislative  act  taken  the 
subject  under  their  immediate  superintendence." 
This  means  the  subject  then  under  considera- 
tion.   But  where  have  they  so  taken  the  sub- 
ject of  the  admission  of  alien  passengers  into 
States,  and  the  terms  of  it,  "under  their  im- 
mediate   superintendence?"     They    may   hars 
regulated   the   manner   of   their   coming  here, 
but  where  their  maintenance  here  when  sick  or 
poor,  or  likely  to  be  poor?    Where  their  taxa- 
tion here? 

They  have  regulated  also  their  naturaliza- 
tion in  this  country,  but  not  under  the  grant  of 
the  power  "to  regulate  commerce,"  or  impose 
imposts  on  imports;  but,  knowing  it  was  not 
involved  in  either,  a  separate  and  express  grmnt 
was  wisely  inserted  in  the  Constitution  to  em- 
power Congress  to  make  uniform  rules  on  thii 
subject. 

It  will  be  seen,  that,  where  Congress  legis- 
lates about  foreign  commerce  or  passengers  si 
connected  with  it,  that  legislation  ne^  not, 
and  does  not,  forbid  the  States  to  legislate  oo 
other  matters  not  conflicting.  Thus  all  will 
harmonize,  unless  we  interpolate,  by  mere  con- 
struction, a  prohibitory  clause  either  in  the  lai 
or  in  the  Constitution.  You  may,  if  you  please, 
call  the  power  so  exercised  by  Congress  ex- 
clusive in  one  sense  or  *to  one  extent,  [*50€ 
but  it  is  not  in  others.  It  may  be  conaidered  is 
exclusive  so  far  as  it  goes,  and  still  leave  the 
rest  of  the  field  concerning  them  open  to  the 
States.  Thus  the  right  to  regulate  the  numbei 
of  passengers  in  vessels  from  abroad  in  projpor 
Uoia  \a  \£^  VMnsA^  haa  been  exerdaed  by  Cos- 
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greu,  and  majr  be  deemed  the  use  of  a  legiti- 
mate authority.  3  Statutes  at  Large,  448;  9 
Wheat.  216.  So  has  it  been  exercised  to  ex- 
empt their  personal  "baggage''  and  "tools" 
from  imposts,  not,  at  some  seem  to  suppose, 
their  goods  or  merchandise.  1  Statutes  at 
Large,  661.  But  this  statute  of  Massachusetts 
conflicts  with  neither.  So  0>ngre8S  provides 
for  uniform  naturalization  of  aliens,  but  this 
statute  does  not  interfere  with  that.  Bo  Con- 
gress does  not  forbid  nassengers  to  come  from 
abroad;  neither  does  this  statute. 

Again,  Congress  nowhere  stipulates  or  en- 
acts, or  bj  the  Constitution  can  do  it,  probably, 
as  before  suggested,  that  passengers  shall  not 
in  their  persons  be  taxed  on  their  arrival  within 
a  State,*nor  terms  be  made  as  to  their  residence 
within  them.  Again,  the  objection  to  this 
view  involves  another  apparent  absurdity — 
that,  though  the  reflation  of  commerce  ex- 
tends to  passengers,  it  is  not  entirely  exclusive 
in  the  general  government  if  they  come  with 
yellow  fever  and  the  cholera,  and  that  they 
are  then  subject  to  State  control  and  its  quar- 
autine  expenses  and  fees;  but  are  not,  if  they 
oome  with  what  the  State  deems  equally  peril- 
ous. That  is,  if  they  endanger  the  health  of 
the  body,  the  power  over  them  is  not  exclu- 
sive in  Congress,  but  if  they  endanger  only 
the  police  oi  the  State,  its  pauper  securities, 
and  its  economy,  morals,  and  public  peace,  the 
power  is  exclusive  in  Confess,  and  goes  to 
strip  the  State  of  all  authority  to  resist  the  in- 
troduction 9f  either  convicts,  slaves,  paupers, 
or  refugees.  If  these  last  only  come  in  the 
tracks  of  commerce  in  vessels  from  abroad, 
and  are  enrolled  as  passengers,  the  States  can- 
not touch  them,  but  may  seize  on  them  at 
once  if  their  bodies  are  diseased.  It  would  be 
useful  to  have  that  clause  in  the  Constitution 

Sointed  out  which  draws  such  a  novel  line  of 
iscrimination. 

In  holding  this  measure  to  be  a  regulation  of 
commerce,  and  exclusive,  and  hence  void, 
wherever  the  power  of  Congress  over  com- 
merce extends,  a  most  perilous  principle  is 
adopted  in  some  other  respects;  for  that  power 
extends  over  the  land  as  well  as  water,  and  to 
commerce  among  the  States  and  with  the  In- 
dian tribes,  no  less  than  to  foreign  commerce. 
See  art.  1,  sec.  8.  And  if  it  can  abrogate  a 
tax  or  terms  imposed  by  States  in  harbors 
over  persons  there,  it  may  do  so  whenever  the 
power  over  commerce  goes  into  the  interior, 
and  as  to  matters  connected  with  it,  and  also 
between  States. 

567*]  *0n  this  reasoning,  passengers  there 
in  vessels,  boats,  wagons,  stages,  or  on  horse- 
back, are  as  much  connected  with  commerce 
as  if  they  come  in  by  sea;  and  they  may  con- 
sist of  paupers,  slaves,  or  convicts,  as  well  as 
of  merchants  or  travellers  for  pleasure  and 
personal  improvement;  and  thus  all  the  laws 
of  Ohio,  Mississippi,  and  manv  other  States, 
either  forbidding  or  taxing  the  entrance  of 
slaves  or  liberated  blacks,  will  be  nullified,  as 
well  as  those  of  almost  every  Atlantic  State, 
excluding  paupers  coming  in  from  without  their 
limits. 

Congress  has  sanctioned  at  least  five  consti- 
tutions of  States  exercising  a  power  to  exclude 
slaves,  and  the  introduction  of  them  as  mer- 
11  Ii.  ed. 


chandise  and  for  commerce.  And  how  can  this 
be  reconciled  by  those  who  wouki  reverse  the 
judgments  below,  on  the  ground  that  the  com- 
mercial power  is  exclusive  in  Congress,  and 
not  either  concurrent  in  one  view  or  independ- 
ent in  another,  in  some  particulars,  in  the 
States. 

Another  consequence  from  the  opposite  doe- 
trine  is,  that,  if  Congress  by  regulating  com- 
merce acts  exclusively  upon  it,  and  can  admit 
whom  it  pleases  as  passengers,  independent  of 
State  wishes,  it  can  force  upon  the  States 
slaves  or  criminals,  or  political  incendiaries  of 
the  most  dangerous  character.  And  further- 
more, that  it  can  do  this  only  by  admitting 
their  personal  baggage  free,  as  doing  that,  it  is 
argued  here  by  some,  shows  the  owner  must 
come  in  free,  and  neither  be  excluded  nor  taxed 
by  the  State  after  within  her  limits. 

This  makes  the  owner  of  the  personal  bag- 
gage a  mere  incident  or  appurtenant  to  the 
ba^age  itself,  and  renders,  by  analogy,  any 
legislation  as  to  taxing  property  more  impor- 
tant than  taxing  the  person,  and,  indeed,  over- 
ruling and  goveminff  the  perosn  as  subordinate 
and  inferior.  So,  if  Congress  by  making  bag- 
gage free  exonerates  passengers  from  a  State 
tax,  it  exonerates  all  the  officers  and  crews  of 
vessels  from  State  taxes;  for  their  personal 
baggage  is  as  free  as  that  of  passengers.  They, 
too,  are  as  directly  connected  with  commerce  as 
the  passengers;  and  by  a  parity  of  reasoning, 
the  absurdity  follows,  that,  by  admitting  Amer- 
ican vessels  free  of  tonnage  duties,  the  owners 
of  them  are  also  made  free  from  State  taxes. 

Every  person  acquainted  with  the  tariff  of 
the  general  government  knows  that  specially 
declaring  a  box  or  chest  of  apparel  "free"  does 
not  exonerate  anything  else  or  any  other  arti- 
cle, much  less  can  it  any  person,  if  taxed  by  a 
State  law.  On  the  contrary,  all  things  not 
specially  taxed,  nor  specially  declared  **free," 
liave  a  duty  imposed  on  them  by  Congress  as 
non -enumerated  articles,  and  so  would  passen- 
gers, if  imports,  and  if  Congress  had  a  right  to 
tax  them.  And  if  saying  nothing  about  pas- 
sengers would  imply  that  they  were  free  from 
*taxes  of  the  United  States,  much  more  [*5  6 8 
of  the  States,  why  is  it  necessary  to  declare  in 
terms  any  article  "free,"  when  silence  would 
make  is  sot  The  real  truth  rather  is,  that  Con- 
gress has  no  right  to  tax  alien  friends,  or  ex- 
clude them,  and  hence  the  silence.  This  stat- 
ute, then,  contravenes  no  act  of  Congress  on 
this  matter  of  passengers. 

And  while  all  the  legislation  of  Congress  as 
to  passengers  operates  on  them  at  sea  during 
the  voyage,  except  imposts  being  forbidden  on 
their  baggage,  wnich  is  solely  within  the  juris- 
diction of  (ingress,  all  the  legislation  of  Mas- 
sachusetts operates  on  them  after  their  arrival 
in  port,  and  without  any  attempt  then  to  im- 
pose any  duty  on  their  baggage.  The  former 
legislation  by  Congress,  regulating  their  num- 
ber in  proportion  to  the  tonnage,  is,  as  it 
should  be,  extra  territorium;  the  latter,  as  it 
should  be,  infra  territorium;  and  thus  both  are 
proper,  and  the  jurisdiction  over  either  is  not 
exclusive  of  that  exercised  by  the  other,  or  con- 
flicting materially  with  it. 

I  Having  considered  the  different  general 
grounds  which  can  be  urged  in  support  of  this 
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statute,  and  the  objectione  made  In  opposition 
to  then^  I  shall  proceed,  before  closing,  to  sub- 
mit a  few  remarKB  on  some  miscellaneous  topics 
relied  on  to  impeach  its  provisions.  One  is  a 
supposed  conflict  between  this  statute  and  some 
treaties  of  the  general  government. 

I  am  aware  that  a  tax  or  fee  on  alien  passen- 
gers, if  large,  might  possibly  lead  to  collision 
with  those  foreign  govemments,  such  as  Great 
Britain  and  Prussia,  with  whom  we  have  treat- 
ies allowing  free  ingress  and  egress  to  our 
ports.  See  8  Stat,  at  Large,  116,  228,  378.  But 
neither  of  them  complains  in  this  instance,  and 
I  do  not  consider  this  law  as  conflicting  with 
any  such  provisions  in  treaties,  since  none  of 
them  profess  to  exempt  their  people  or  their 

Property  from  State  taxation  after  their  arrival 
ere. 

If  such  a  stipulation  were  made  by  the  gen- 
eral government,  it  would  be  difficult  to  main- 
tain the  doctrine,  that,  by  an  ordinary  treaty, 
it  has  power  to  restrict  the  rights  and  powers 
of  the  several  States  any  further  that  the  States 
have  by  the  Constitution  authorized,  and  that 
this  has  ever  been  authorized.  But  it  has  not 
here  been  attempted;  and  these  particular 
treaties  are  subject  to  the  ordinary  laws  of  the 
States,  as  well  as  of  the  general  government, 
and  enable  the  citizens  of  those  countries  mere- 
ly to  have  free  ingress  and  egress  here  for  trade 
(see  Treaty  of  1794,  art.  3;  8  Stat,  at  Large, 
117),  having  no  relation  to  their  coming  here  as 
passengers  to  reside  or  for  pleasure.  Nor  can 
they  apply  in  the  present  case  at  all,  as  the 
record  now  stands,  nndins  only  that  the  master 
was  a  British  subject  ornis  vessel  British,  but 
not  that  his  passengers  belonged  to  Great 
689*]  Britain.  *The  Prussian  Treaty  does  not 
appear  to  contemplate  anything  beyond  the  es- 
tablishment of  reciprocal  duties,  and  a  treat- 
ment in  other  respects  like  "the  most  favored 
nations."    8  Stat,  at  Large,  184. 

And  who  ever  thought  that  these  treaties 
were  meant  to  empower,  or  could  in  any  moral 
or  political  view  empower.  Great  Britain  to  ship 
her  paupers  to  Massachusetts,  or  send  her  free 
blacks  from  the  West  Indies  into  the  Southern 
States  or  into  Ohio,  in  contravention  of  their 
local  laws,  or  force  on  the  States,  so  as  to  enjoy 
their  protection  and  privileges,  any  persons 
from  abroad  deemed  dangerous,  such  as  her 
felon  oonviots  and  the  refuse  of  her  jails  T 
Again,  ao  f ar  as  regards  the  liberty  of  com- 
merce secured  to  British  subjects  in  Europe  by 
the  fourteenth  article  of  the  Treaty  of  1794,  it 
does  not  apply  to  those  coming  from  the  Brit- 
ish Provinces  in  America,  as  did  this  vessel  (8 
Stat  at  Large,  124),  and  by  the  eighteenth 
article  of  that  treaty  was  to  last  only  ten 
years,  p.  125.  And  while  it  did  last,  it  was 
expressly  made  "subject  always,  as  to  what  re- 
spects this  article,  to  the  laws  and  statutes 
of  the  two  countries  respectively."    p.  124. 

Besides  this,  the  whole  of  the  Treaty  of  1794, 
including  the  third  article,  probably  was  sus- 
pended by  the  war  of  1812,  and  exists  now  only 
as  modified  in  that  of  1816,  which  gives  to  Brit- 
ish subjects  no  higher  rights  than  "other  for- 
eigners.^' Art  1;  8  Stat  at  Large,  228.  The 
old  Articles  of  Confederation  contained  a  elause 
wbtoh  indicated  in  a  different  form  like  views 
M9  to  wbAt  WMM  proper  in  treaties,  and  indioatea 


a  wise  jealousy  of  power  exercised  in  hostility 
to  the  policy  of  a  State.  That  policy  is  never 
intended  to  be  thwarted  by  any  arrangements 
with  foreign  nations  by  reciprocal  treaties,  as 
they  relate  merelv  to  the  imposts  on  tonnage 
and  cargoes  by  the  national  governments,  re- 
quiring them  to  be  equal,  and  do  not  concern 
the  port  and  harbor  fees  or  expenses  imposed 
by  toe  local  authorities  for  local  purposes.  The 
best  security  that  these  fees  and  taxes  will 
never  be  unreasonably  high  and  injurious  to 
foreigners  is  the  tendency  they  would  then 
have  to  drive  trade  to  other  ports  or  countries 
contiguous,  where  they  might  be  lower. 

The  same  right  exists  also  in  States  to  im- 
pose conditions  on  the  selling  of  certain  articles 
by  foreigners  and  others  within  their  limits,  as 
a  State  may  prefer  to  encourage  its  own  pro- 
ducts, or  may  deem  the  use  of  some  foreign 
articles  of  bad  influence  in  other  respects.  Gro- 
tius  on  the  lUghts  of  Peace  and  War,  B.  2  eh. 
2  sec.  20;  License  Cases,  6  Howard. 

Nor  can  I  see,  as  has  been  urged,  any  colli- 
sion between  this  statute  and  the  act  of  Oon- 
gress  to  carry  into  effect  our  commercial  ar- 
rangement *of  1830  with  Great  Britain.  1*570 
4  Stat,  at  Large,  419.  The  intention  oi  that 
act  does  not  in  any  respect  seem  to  go  beyond 
that  of  the  treaties  just  referred  to,  and  in 
some  respects  is  to  have  matters  stand  as  they 
did  before.  Each  side  imposed  charges  and  du- 
ties. They  existed  in  England  and  her  colonies, 
as  well  as  with  us;  but  this  arrangement 
sought  only  to  have  them  not  unequal  nor  pro- 
hibitory of  trade,  and  not  to  discriminate 
against  each  other  b^  general  legislation.  See 
1  Commerce  and  Navigation,  State  Papers,  158; 
4  Stat,  at  Large,  419. 

A  few  remarks  as  to  some  objections  urged 
against  the  large  amount  and  the  motive  of 
this  tax,  and  I  have  done. 

If  the  payment  was  to  be  vindicated  under 
the  general  taxing  power  alone,  it  is  clear  that 
the  amount  could  not  affect  the  question  of  the 
constitutionality  of  the  tax.  And  if  it  wsi 
very  high,  considering  its  professed  object  "for 
the  support  of  foreign  paupers,"  and  was  ap- 
plied in  part  to  other  objects,  that  is  a  matter 
within  the  discretion  of  the  State,  and  if  it 
proved  oppressive,  and  thus  diverted  this  kiod 
of  business  to  the  ports  of  other  States,  it  would, 
like  all  high  taxes,  react,  and  be  likely  in  tune 
to  remedy  in  a  great  degree  the  eviL  But  riewed 
as  a  police  measure,  the  amount  of  the  ps/- 
ment  and  the  application  of  it,  may,  in  inj 
view,  have  an  important  bearing. 

Thus  a  State  is  authorized  to  impose  duties 
on  imports  sufficient  to  defray  the  expenses  of 
her  inspection  laws,  but  not  an  amount  dispro- 
portionate to  them,  nor  to  apply  the  monej 
thus  collected  to  other  purposes. 

It  would  seem  that  the  same  rule  would  gov* 
em  her  assessments  to  enforce  her  quarantine 
laws,  and  it  could  hardly  be  tolerated,  under 
the  right  to  enforce  them  and  demand  suflkieiit 
to  defray  their  charges,  that  they  should  be 
justified  to  collect  enough  more  for  other  pll^ 
poses,  and  thus  apply  the  quarantine  funds  to 
make  roads  or  maintain  schools. 

In  such  events  in  these  cases,  either  this  eoori 
would  be  obliged  to  declare  void  assessments 
which  wars  elearly  perverted  and  improperlj 

Howard  !• 
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eoHected  and  Applied,  or  Congress  could  direct 
the  excess  to  be  paid  into  the  treasury  of  the 
general  ffovemraent.  3  Elliot's  Deb.  291. 
Congress  is  in  the  Ck>nstitution  especiallv  em- 
powered to  revise  and  control  the  sums  collected 
by  the  States  to  defray  the  expenses  of  their  in- 
spection laws.    Art.  1,  see.  10. 

A  mere  pretext  in  a  law  colorablj  for  one 
object,  but  really  for  another,  as  in  condonn- 
ing  lands  for  public  purposes  when  the  true  ob- 
ject was  different,  though  not  to  be  presumed 
to  be  done  by  any  sovereign  State,  must,  if 
571*]  clearly  proved,  be  difficult  *to  uphold. 
West  River  Bridge  v.  Dix,  6  Howard,  648. 
But  here  the  amount  of  the  tax,  compared  with 
the  burden  flung  on  the  State  by  foreign  pau- 
pers, does  not  look  so  much  like  a  wish  to  pro- 
hibit entirely  the  entrance  of  alien  passengers, 
and  thus  disclose  a  covert  design,  hostile  to  the 
policy  of  the  general  government,  as  like  a  wish 
to  obtain  enough  to  cover  the  expenses  and 
trouble  of  maintaining  such  of  them  as,  though 
not  paupers,  are  likely  to  become  so  in  the  or- 
dinary course  of  human  events.  This  is  a  high- 
ly important  consideration  in  judging  whether 
the  law  throughout  looked  really  to  the  subject 
of  pauperism,  and  not  to  hostility  towards  em- 
igration, nor,  under  the  third  section,  to  reve- 
nue from  foreign  commerce,  independent  of 
the  pauper  system.  It  is  unjust  to  regard  such 
provisions  as  intended  to  conflict  with  foreign 
commerce,  when  there  is  another  and  local  mat- 
ter which  they  profess  to  reach,  and  can  and 
4o  honestly  reacn. 

It  is,  therefore,  too  broad  in  some  cases  to  say 
^•hat  the  object  and  motive  of  the  State  in  re- 
quiring the  payment,  or  the  amount  demanded, 
is  of  no  importance;  because,  though  the  ereat 
question  is  a  question  of  power,  yet  the  <mjeet 
and  motive  may  bring  it  within  some  existing 
power,  when  a  different  object  or  motive  would 
not.  The  different  purpose  in  a  State  often 
shows  that  there  is  no  collision  or  wrow.  and 
Justifies  the  measure.  4  Wheat.  190;  9  Wheat. 
S36;  Baldwin's  Views,  193. 

So,  as  to  the  amount  demanded.  It  might  be 
sufficient  only  for  a  legitimate  State  object,  and 
hence  might  be  unconstitutional,  as,  for  in- 
stance, to  pay  the  expenses  of  inspection  laws, 
when  a  much  larger  amount  would  not  be  per- 
missible, if  too  much  for  the  particular  object 
deemed  constitutional.  But  in  this  case,  as  no 
excess  is  shown  on  the  record,  a  conclusive 
opinion  on  this  point  is  unnecessary. 

This  construction  of  the  Constitution,  up- 
holding concurrent  laws  by  a  State  where 
doubts  exist  and  it  is  fairly  open  for  adoption, 
has  much  to  commend  it  in  this  instance,  as 
the  States,  which  singly  become  feebler  and 
weaker  daily  as  their  number  and  the  whole 
Union  increases,  being  now  thirty  to  one,  in- 
stead of  thirteen  to  one,  will  not  thus  be  ren- 
dered still  feebler,  and  the  central  government, 
daily  becoming  more  powerful  and  strong,  will 
not  thus  be  rendered  still  stronger.  So  the  au- 
thority of  the  latter  will  not  thus,  by  mere  con- 
struction, be  made  to  absorb  and  overwhelm 
the  natural  and  appropriate  rights  of  sovereign 
States,  nor  mislead  them  by  silence.  Leaving 
this  matter  also  to  each  will  not  conflict  with 
amr  existing  ation  of  the  general  government, 
hvt  promote  and  sustain  the  peaceful  operations 
of  both  in  their  appropriate  spherea. 
19  Ii.  ed. 


*It  will  operate  justly  among  the  [*579 
States,  no  less  than  between  them  and  the  gen- 
eral government,  as  it  will  leave  each  to  adopt 
the  course  best  suited  to  its  peculiar  condition, 
and  not  leave  one  helplessly  borne  down  with 
expenses  from  foreign  sources  while  others  are 
entirely  free,  nor  draw  the  general  govern- 
ment, in  order  to  ranedv  such  ine(}ua1ities,  into 
a  system  of  police  and  local  legislation,  over 
which  their  authority  is  doubtful,  as  well  as 
their  ability  to  provide  so  well  for  local  want* 
as  the  local  governments,  and  those  immediate- 
ly interested  in  beneficial  results. 

A  course  of  harshness  towards  the  States  by 
the  general  government,  or  by  any  of  its  great 
departments— a  course  of  prohibitions  and  nul* 
lifications  as  to  their  domestic  policies  in  doubt- 
ful cases,  and  this  by  mere  implied  power — is  a 
violation  of  sound  principle,  will  alienate  and 
justly  offend,  and  tend  ultimately,  no  less  than 
disastrously,  to  dissolve  the  bands  of  that 
Union  so  useful  and  glorious  to  all  concerned. 

"Libertas  ultima  mundl, 
Quo  steterlt,  ferlenda  loco.** 

In  conclusion,  therefore,  I  think  that,  ia 
point  of  law,  the  conduct  of  the  State  in  im- 
posing this  condition  or  payment  on  alien  pas- 
sengers can  be  vindicated  under  its  police  rights 
to  provide  for  the  maintenance  of  paupers,  and 
under  its  authority  as  a  sovereign  State  to  de- 
cide on  what  conditions  or  terms  foreigners, 
not  citizens  of  an^  of  the  United  States,  shall 
be  allowed  to  enjoy  its  protection  and  privi- 
le^s,  and  under  its  concurrent  powers  of  tax- 
ation over  everything  but  imports  and  tonnage. 
I  think,  too,  that  this  power  m  the  State  is  not 
taken  away  by  the  autnority  ceded  to  Congress, 
either  to  tax  imports  and  tonnage,  or  to  pro- 
hibit the  importation  of  persons  (usually  lim- 
ited to  slaves),  or  to  regulate  commerce. 

Orders. 

Smith   y.  Turner. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Court  for  the  Trial 
of  Impeachments  and  the  Correction  of  Errors 
of  the  State  of  New  York,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  the  statute  law  of 
New  York,  by  which  the  health  commissioner 
of  the  city  of  New  York  is  declared  entitled  to 
demand  and  receive,  from  the  master  of  every 
vessel  from  a  foreign  port  that  should  arrive  m 
the  port  of  said  ci^,  the  sum  of  one  dollar  for 
each  steerage  passenger  brought  in  such  vessel, 
is  repugnant  to  the  Constitution  and  laws  of 
the  United  States,  and  therefore  void.  Where- 
upon, it  is  now  here  ordered  *and  ad-  [*67ft 
judged  by  this  court,  that  the  judgment  of  the 
said  Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors  be,  and  the  same  is 
hereby  revt  r^ed,  with  eosts;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Court  for  the  Trial  of  Impeachments  and  the 
Correction  of  Errors,  in  order  that  further  pro- 
ceedings may  be  had  therein,  in  conformity  to 
the  aforesaid  opinion  and  judgment  of  this 
court. 

Norris  ▼.  City  of  Boston. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Supreme  Judidal 
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Court    of    MaasaehuaetU,    and    was   artrued   bv    *>><  a*«  Id  tha  declatattoD  wa«  «arrcet,  and  It  ww 

eounsel ;    on    consideration    whereof,    it    la    ilt,    *"""  '"'  ""  "'•-""'  '-  —  -"'  ""  '"*■ 

opinion  of  Hiii  court,  that  the  tbird  section  of 
the  Act  of  the  Legliiature  of  the  Common- 
wealth of  MaBBaehueetts  of  the  20th  of  April, 

1837,  entiUed,  "An  Act  relating  to  alien  pas-  mHlS  cauM  waa  brought  up  by  writ  of  error 
aragera,"  under  which  the  money  mentioned  in  i  from  the  Dlatrtct  Court  of  the  Unltad 
the  record  and  pleadings  wm  demanded  of  the  8Ute«  for  the  Northern  Diatrict  of  UisatMippL 
plaintiff  in  error,  and  paid  by  him,  ii  repug-  The  circunutaneei  were  theae: 
nant  to  the  Constitution  and  lawa  of  the  United  By  tha  Treaty  of  Dancing  Rabbit  Creek,  ot 
SUtes,  and  therefore  void.  Whereupon,  it  is  the  27tb  September.  1930",  the  ChocUw  nation 
now  here  ordered  and  adjudged  by  IJiis  court,  ceded  to  the  United  States  the  entire  oountry 
that  the  Judgment  of  the  said  Supreme  Judj-  they  owned  and  poaaessed  eut  of  the  Uisaiaaip^ 
dal  Court  of  Maatiachusetts  be,  and  the  aame  River.  The  nineteenth  article,  7  SUt.  at  Lftrn, 
ia  hereby  reversed,  with  coitai  and  that  this  335,  337.  allowing  cerUin  reaervaUons  to  In 
eause  be,  and  the  same  la  hereby  remanded  to  made,  by  ita  sixth  eeetion  provides  aa  (oUowa: 
the  said  Supreme  Judieial  Court,  In  order  that  "Sixth.  Likewise,  children  of  the  Cboctaw 
further  proceedings  may  be  had  therein  in  con-  nktiou,  residing  in  the  nation,  who  hare  neither 
tonnity  to  the  aforesaid  o)iinioD  and  judgment  father  nor  mother,  a  list  of  which,  with  satlt- 
of  this  GourU  factoiT  proof  of  parentage  and  orphanage,  h^ 

ing  filed  with  the  agent  in  six  montha,  to  ba 
forwarded  to  the  War  Department,  shall  b«  aa- 
■  titled  to  a  quarter  aection  of  land,  to  be  located 

under  the  lUrectioa  of  the  President;  and  wltk 
his  eonsent  the  same  may  be  sold,  and  the  pro- 
JOHN  TYLER,  who  ta  a  Citlwa  of  VligInU,  *«>•  "Ppl'^f  }^  ■°?»  beneficial  purptM  lor 
President  of  the  United  States,  and  Succeaaor  the  benefit  of  the  said  orphaoa. 
In  office  of  Martin  Van  Buren,  and  Trustee  ^T***  »""''«'■  "f  "Thans  entitled  to  tho  pn> 
for  the  Use  of  the  Orphan  Children  provided  yjf^  "^^^  ^'^  *"  ""■  hundred  ari 
for  in  the  Nineteenth  Article  of  the  Trea^  ""irtylouf !  «nd  the  Unda  having  tMcn  aeleeUd, 
with  the  ChocUwa,  of  September,  1830.  the  same  were  sold  In  quarter-sectiona  at  pob- 
Plaintiff  in  Error  He  sale  in  1S38,  by  Mr.  Aaron  V.  Biown,  ua- 

'  der  the  direction  of  President  Van  Buren,  for  a 

''  sum  amounting  to  upwarda  of  one  hundred  and 

.    thirty-five   thouaand   dollara.     The   purehaaert 
were  entitled  to  a  credit  ot  two,  (our,  and  six 
yeara,  were  to  give  aecurity  for  the  pavment  ot 
the  purchaae  money,  with  interest,  and  no  title 
Action  of  debt  by  Prealdent  on  bond*  made  for    was  to  be  given   until   the   whole   amount  of 
use  of  orphan  children  provided  for,  in  treaty    principal  and  Interest  was   paid.     Thomas  0. 
with   Choctaw   Indiana— danurrer   not   aua-    Blewett  became  a  purchaaer  of  teraral  piwea 
tajned — form  of — effect  of.  of  the  land,  and,  together  with  John  H.  Band 

and  John  Huddleston,  executed  Joint  and  sev- 
eral bonds  to  "Martin  Van  Buren,  President  ot 
A  Bsoeral  demurrer  bv  tb*  detesdaat,  aaalxnins    the  United  Statea,  and  his  successors  In  ofBe^ 
reasons  why  the  plaintiff  should  doc  recover.  ddiT    tor  the  use  of  the  orphan  children  provided  for 
be  considered  toi  treated  ss  s  special   demurrer,     |_  ^l,*  ninptrfnth  articlp  of  the  Trutr  with  tk 
wbleb   is  an    abjection   for  derects   Id    tarm.  ™     .  <     o      .     T!        lo^n  ■.       *u      l_fr 

Id  tbts  case,  none  of  the  ressons  sr«  valid  as  oh-  Choctawa  of  September,  1830."  Ttw  bonda 
JeciloDB  to  a  matter  ot  (orm,  but  the  court,  never-  bore  the  •following  dates,  and  were  for  ["676 
to  iu'Saln  s  «n^"%imumV.       ""  the  following  sums  of  money,  vis. : 

Where  bonds  were  Blven  to  the  President  ot  the  ,-,_    „._  ,-    ,,ju,  ,   ,-,„    „,,    -.    ■«■■ 

DnIIrd  States,  sud  his  successors  In  offlce,  tar  the  1838,  Usj  28,  t^  I    1838.  Majr    28,  1280 

ase  at  the  orphan  cblldrcD  ot  certain  Indians,  nnd  „         .      .      SSx  I      ..       *'-'    £■    SSx 

me  declaration  so  averred.  It  was  not  s  lood  csuse  „         _mSSSI«  .-SS! 

ot  demurrer  to  all^e  that  Ibe?  were  Uken  with-  „         m-^-  -.fix 

out    autborltj  ot  law.     Thej   were  valid    loitru-  "*>  I  «*■ 

KFlia  bfl"a?,  :2i"^'{i'e'de';;u%"rer".SD.?t"id''.S;  The  bonds  were  given  as  security  for  tha 
tacts  stsfed  In  the  declaration,  the  detendant  was  payment  of  the  Intereat  upon  certain  notes  lot 
estopped  from  eontaatinf  the  right  ot  the  obllsee  the  principal,  which  last  mentioned  notas  wen 
Bt"]'  -bo.  also,  It  «.  not  .  v.iid  r^uon  to  -,  ™=_"^ .'"  the  above  ten  bonds. 
In  support  of  tbe 

Hlven  witboul  com  . 

iSili'iti"'hi?'  »"""«'""i-  "  •honid  bsve  been    apon  theae  bonds  in  the  Di»trict  Court  tor  Um 


uent  ot'lbe  court.  iF  the  demurrer  be  overrulej!  separate  bond,  the  first  of  which  was  aa  M' 

win  be  Bnil  tor  the  plaintiff.  lows,  vix.: 

sn?^o"iS'lh»VVbfl  J5^ff"KS%Vwa 'Slmirfo  "•'"^  ^''"'  ''"'   *■  '  "*'^'«'*'  *'  Virginia, 

tbe  bonds.     II  le  not  a  food  objection  to  a  matter  President  of  the  United  States,  and  subbimw 

ol  lorm  or  aulMUnre.  in  office  of  Martin  Van  Buren.  and  trustee  (or 

Ibit"!!."  «.tQl'au^so'S'«''2ot'nJ5i'^'K'lb?  SI  ""   "^   "'   ""*   orphan    children    pimldsd  for 

iMFttioa.     Tbe  drmnnor  admits  thsi  the  recital  ot  in  the  ninetsenth  article  of  tba  Trea^  with  0* 


Ttlb  t.  Hand  cr  au 
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ChoeUwt  of  September,  1830,  by  attorney, 
complains  of  Thomas  0.  Blewett,  John  Hud- 
dleston,  and  John  H.  Hand,  citizens  of  the 
State  of  Mississippi,  being  in  the  custody  of 
the  marshal,  etc.,  of  a  plea  that  they  render 
unto  him  the  sum  of  thirty-four  hundred  and 
fifty  dollars,  which  to  him  they  owe,  and  from 
him  unjustly  detain;  for  that,  whereas,  the 
said  defendants,  by  the  way  and  style  of 
Thomas  G.  lilewett,  John  Huddleston,  and 
J.  H.  Hand,  heretofore,  to  wit,  on  the  28th 
day  of  May,  A.  D.  1838,  at,  to  wit,  in 
the  district  aforesaid,  by  their  certain  writing 
obligatory,  sealed  with  their  seals,  and  now 
here  to  the  court  shown,  the  date  whereof 
is  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  day  and  year  aforesaid,  jointly 
and  severally  acknowledge  themselves  to  Im 
held  and  firmly  bound  to  Martin  Van  Buren, 
President  of  the  United  States,  and  his  succes- 
sors in  office,  for  the  use  of  the  orphan  chil- 
dren provided  for  in  the  nineteenth  article  of 
the  Treaty  with  the  Choctaws  of  September, 
1830,  in  the  sum  of  three  hundred  dollars,  to 
be  paid  to  the  said  Martin  Van  Buren,  Presi- 
dent as  aforesaid,  and  his  successors  in  odice, 
in  good  and  lawful  money  of  the  United  States; 
and  the  said  plaintiff  avers  that  he  is  Presi- 
dent of  the  United  States,  and  a  successor  in 
office  of  Martin  Van  Buren,  which  said  writing 
obligatory  was  and  is  subject  to  a  condition 
thereunder  written,  to  wit,  that  whereas  the 
said  Thomas  6.  Blewett,  on  the  28th  day  of 
May,  1838,  at  a  public  sale  of  the  Choctaw 
orphan  lands,  had  and  held  in  the  town  of 
570*]  Columbus,  *became  and  was  the  pur- 
chaser of  northwest  quarter  of  section  thirty- 
two,  township  twenty-three,  range  eight  east, 
for  which  the  said  Thomas  Q.  Blewett  has  ex- 
ecuted his  three  several  notes  with  Thomas 
McGee,  John  Huddleston  and  John  II.  Hand, 
his  security,  to  Martin  Van  Buren,  President 
of  the  United  States,  for  the  use  of  the  Choc- 
taw orphan  children  provided  for  in  the  nine- 
teenth article  of  the  Treaty  with  the  Choctavvs 
of  September,  1830,  to  wit,  one  note  dated  the 
28th  day  of  Maj,  1838,  and  due  the  28th  day 
of  May,  1840,  for  two  hundred  and  fourteen 
dollars  and  twenty-six  cents;  one  other  note  of 
same  date  and  amount,  due  the  28th  day  of 
May,  1842;  and  one  other  note  of  the  same 
date  and  amount,  due  the  28th  day  of  May, 
1844.  All  of  said  several  bonds  or  notes,  by 
the  terms  of  said  purchase,  are  to  bear  interest 
from  their  date  at  the  rate  of  six  per  cent,  per 
annum.  Now,  if  said  Thomas  G.  Blewett 
shall  pay  or  cause  to  be  paid  interest  at  the 
rate  of  six  per  cent,  per  annum  on  said  several 
notes  at  the  expiration  of  each  and  every  year 
from  the  date  of  the  same,  in  good  and  lawful 
money  of  the  United  States,  at  the  office  of  the 
Commissioner  of  Indian  affairs,  in  Washing- 
ton city,  then  this  obligation  to  be  void,  other- 
wise to  be  good  and  binding,  as  by  the  said 
writing  obligatory,  and  the  condition  thereof 
will  more  fully  and  at  large  appear. 

"Nevertheless,"  etc.  (setting  out  the  breach). 

To  this  declaration,  the  defendants  filed  the 
following  demurrer,  viz.: 

"And  said  defendants,  bj  attorney,  come 
and  defend  the  wrong  and  injury,  when,  etc, 
and  say  that  the  plaintiff  ought  not  to  have  or 
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maintain  his  aforesaid  action  thereof  against 
them,  because  they  say  that  the  declaration 
and  matter  therein  contained  are  insufficient 
in  law  for  the  plaintiff  to  maintain  his  afore- 
said action  thereof  against  them,  and  that 
thev  are  not  bound  by  law  to  answer  the  same, 
and  this  they  are  ready  to  verify;  wherefore, 
they  pray  judgment,  and  that  the  plaintiff 
be  barred  from  having  or  maintainins  his  afore- 
said action  thereof  against  them,  and  according 
to  the  statute  they  state  and  show  the  following 
causes  of  demurrer,  viz.: 

'*lst.  That  there  is  no  sufficient  averment 
in  the  proceedings  or  record  showing  the  cit- 
izenship or  place  of  abode  of  the  plaintiff,  or 
that  he  is,  by  reason  of  the  nature  of  his  place 
of  abode  and  citizenship,  entitled  by  law  to 
maintain  said  suit. 

"2d.  That  the  plaintiff  shows  no  title  to  tho 
bonds  or  obligations  sued  on,  nor  such  an  in- 
terest in  the  suit  as  will  authorize  him  to  main* 
tain  the  same. 

"3d.  That  the  parties  for  whose  use  the  suit 
is  brought  (who  *by  the  laws  of  Mis-  [*577 
sisdippi,  are  the  real  plaintiffs,  and  responsible 
for  costs)  are  not  named  in  the  record. 

*'4th.  That  said  bonds  sued  on  were  taken 
without  authority  of  law,  the  said  Martin  Van 
Buren,  President  of  the  United  States,  having 
no  such  delegated  power,  and  having  no  right 
to  make  the  same  payable  to  himself  and  his 
successors  in  oflice,  or  to  assume  to  himself  or 
his  successors  in  office  a  legal  peri>etuity  and 
succession  unknown  to  the  said  office  and  not 
given  by  law. 

"6th.  That  said  bonds  in  the  declaration 
mentioned  appear,  from  the  face  of  the  plead- 
ings, to  have  been  given  without  any  actual 
consideration,  and  by  virtue  of  an  assumption 
of  authority  on  the  part  of  said  Martin  Van 
Buren  to  dispose  of  said  orphan  Indian  lauds 
at  public  sale,  without  any  le^al  ri^ht  to  sell 
the  same.  And  because  the  said  declaration  is 
in  other  respects  informal  and  insufficient." 

The  plaintiffs  joined  in  demurrer,  and  in 
December,  1844,  the  case  was  argued  upon  tho 
demurrer,  which  was  sustained  by  the  court. 

To  review  this  judgment,  a  writ  of  error 
brought  the  case  up  to  this  court. 

It  was  argued  at  the  preceding  term,  and 
held  under  a  curia  advisare  vult. 

It  was  argued,  on  the  iiart  of  the  plaintiff  in 
error,  by  Mr.  Clifiord,  then  Attorney -General, 
and  on  the  part  of  the  defendants  in  error,  by 
Mr.  Eaton  and  Mr.  Foote,  with  whom  were  Mr. 
S.  Adams  and  Mr.  Bibb. 

The  Attorney-General,  for  the  plaintiff  in 
error,  stated  the  facts  in  the  case,  and  pro- 
ceeded as  follows: 

For  error  it  is  assigned — 

1st.  That  the  suit  was  well  brought  in  the 
name  of  John  Tyler,  a  citizen  of  the  State  of 
Virginia. 

2d.  That  the  plaintiff,  as  the  successor  of 
President  Van  Buren,  had  title  to  the  bonds 
sued  on. 

3d.  That  there  was  no  necessity  that  the  par- 
ties for  whose  use  the  suit  was  brought  should 
be   named   in  the   record. 

4th.  That  the  bonds  sued  on  were  lawfully 
taken  to  Mr.  Van  Buren,  as  President,  and 
his  successors  in  office. 
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5th,  That  Mr.  Vaa  Buren  had  authority  to 
diBDOse  of  the  lands,  and  that  there  was  no 
failure  of  consideration. 

I.  The  declaration  avert,  that  John  l^ler, 
the  plaintiff,  is  a  citizen  of  the  State  of  Vir- 
ginia, President  of  the  United  States,  and  sue- 
oesaor  in  office  of  Martin  Van  Buren.  This 
it  the  usual  mode  of  averring  citizenship,  and 
meets  the  requirements  of  the  Constitution  and 
the  Judiciary  Act  on  the  subject. 
678*]  *II.  The  declaration  avers  that  the 
bonds  were  taken  payable  to  Martin  Van  Buren, 
President  of  the  united  States,  and  his  tuc- 
oetsort  in  office.  If  Mr.  Van  Buren  had  any 
title  to  the  bondt  in  question  while  President, 
and  at  President,  then  Mr.  ^ler,  at  hit  suo- 
oessol',  had  the  same  title.  The  title  wat  not 
in  Mr.  Van  Buren  individually,  but  in  him  at 
President.  The  bonds  were  executed  to  him  at 
President  of  the  United  States,  and  his  suocet- 
tort;  and  the  suit  it  well  brought  in  the  name 
of  Mr.  Tyler,  who  was  in  office  at  the  time  it 
was  commenced.  No  principle  is  better  set- 
tled than  the  one  which  asserts  that  no  suit 
could  be  commenced  in  the  name  of  Mr.  Van 
Buren  after  he  had  retired  from  the  office  of 
President,  and  of  course  it  must  be  brought  in 
the  name  of  his  successor,  according  to  the 
terms  of  the  bond.  This  is  the  law  and  the 
contract.  The  point  is  destitute  of  all  merit, 
at  it  teems  to  me,  and  need  not  be  further  ex- 
amined. 

III.  There  is  no  law  requiring  a  plaintiff 
who  sues  as  trustee  to  name  in  the  record  the 
parties  for  whose  use  the  suit  is  brought;  and 
if  there  were,  it  could  not  apply  to  a  case  like 
the  present.  It  is  presumed  the  demurrer  it 
bated  upon  the  thirtieth  tection  of  the  Procest 
Act  of  Mississippi,  which  falls  far  short  of  sus- 
taining the  position  assumed  by  the  defendants. 
It  providet  that,  "if  any  tuit  or  action  shall  be 
commenced  in  any  court  of  record  in  this  State, 
in  the  name  of  any  person  for  the  use  and  bene- 
fit of  another,  the  same  shall  not  abate  by  the 
death  of  the  nominal  plaintiff,  but  shall  pro- 
gress to  final  judgment,  and  execution  may  be 
awarded  thereon  In  like  manner  as  if  brought 
in  tiie  name  of  the  person  for  whose  use  or 
benefit  such  suit  or  action  was  instituted,  who 
shall  be  liable  for  the  costs  of  suit  as  in  other 
cases."    H.  &  H.  Miss.  Laws,  684. 

The  act  nowhere  makes  any  such  require- 
ment as  is  tupposed  by  the  demurrer.  It  au- 
thorizes the  suit  to  progress,  notwithstanding 
the  death  of  the  nominal  plaintiff;  and  in  such 
cases  costs  are  allowed. 

This  action  it  therefore  well  brought  in  the 
name  of  the  truttee,  who  must  hold  whatever 
may  be  recovered,  subject  to  the  disposition 
which  the  law  authorizes  and  directs,  for  the 
benefit  of  the  cestui  oue  trust.  The  point,  being 
unaffected  by  the  Mississippi  act,  stands  upon 
general  principles,  which  are  clearly  against 
the  defendants. 

The  description  given  of  the  cestuis  que  trust 
in  the  declaration  follows  the  language  of  the 
bond,  and  it  therefore  tufficient.  It  might, 
however,  have  been  wholly  omitted,  and,  being 
entirely  immaterial,  may  be  reiected  at  sur- 
plusaffc,  and  cannot  embarrass  tne  suit. 
579*1  *IV.  That  these  bonds  were  lawfully 
taken,  and  nmde  payable  to  the  President  for 
Um  time  being,  and  to  hit  ■uccetaon  in  office, 
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there  can  be  no  doubt.  To  take  securitiet  for 
the  lands  sold,  if  it  should  be  deemed  moat  ad- 
vantageous for  the  interests  of  the  Indian  ot- 
phans  that  they  should  be  sold  on  credit,  was 
not  only  an  incident  to  the  power  to  make  the 
sale,  but  an  obvious  duty  incumbent  on  the 
President.  It  wat  no  more  than  an  act  of  com- 
mon prudence  to  see  that  the  securities  were 
executed  in  such  form  that  payment  could  be 
enforced,  if  delayed  beyond  the  period  when 
he  miffht  expect  to  retire  from  office,  and  to 
leave  the  trust  reposed  in  him  in  the  hands  of  a 
successor.  United  States  v.  Tingey,  5  Peters, 
116;  Lord  v.  Dall,  12  Mass.  116;  Dugan  v. 
United  States,  3  Wheat.  172;  Commonwealth  v. 
Wolbert,  6  Binney,  292. 

V.  The  fifth  p^round  of  demurrer  raises  the 
main  question  involved  in  the  case.  The  de- 
fendants contend  that  the  bonds  were  given 
without  any  actual  consideration;  the  Presi- 
dent having,  as  they  allege,  no  authority  to 
dispose  of  the  lands. 

The  first  question  is,  Can  this  point  be  raised 
on  the  record  as  it  stands?  The  declaration 
does  not  state  of  whom  the  purchase  was  made, 
or  by  what  authority  the  sale  took  place.  Until 
it  otherwise  appears,  it  must  be  presumed  that 
it  was  made  by  virtue  of  a  lawful  authority.  A 
bond  under  seal  imports  a  consideration  with- 
out its  being  expressed;  and  a  want  or  failure 
of  consideration  is  not  sufficient  at  law  to  avoid 
a  specialty.  Vrooman  v.  Phelps,  2  Johns.  177; 
Dorian  v.  Sammis,  lb.  179;  Dorr  ▼.  Munsell, 
13  Johns.  430.  A  note  in  Petersdorff's  Abridg- 
ment, Vol.  IV.  p.  613,  cites  a  number  of  cases 
to  the  same  effect,  and  defines  the  true  rule  on 
the  subject. 

It  it  a  very  great  error,  at  it  teems  to  me,  to 
tuppose  that  there  is  any  want  of  considera- 
tion in  these  bonds  appearing  on  the  face  of  the 
record  and  pleadings.  It  is  a  familiar  principle 
that  the  demurrer  admits  everything  that  ii 
well  pleaded;  and  under  this  rule  the  point  is 
not  open  to  the  defendants  even  by  the  Missis- 
sippi statute,  which  requires  a  special  plea  to 
authorize  a  party  "to  impeach  any  writing 
under  seal,  or  to  go  into  the  consideration  of 
the  same."    H.  &  H.  Miss.  Laws,  689. 

But  was  it  competent  for  the  President  to  di- 
rect the  sale  of  these  lands?  It  is  contended, 
on  the  part  of  the  defendants,  that  he  had  no 
such  authority,  but  that  the  Indian  orpham 
took  a  fee-simple  estate  under  the  treat)r,  a« 
tenants  in  common,  and  that  they  were  in  tU 
respects  competent  to  dispose  of  the  lands  thus 
vested  in  them,  subject  only  to  the  consent  of 
*the  President  for  the  time  being.  It  [*680 
is,  however,  insisted  for  the  plaintiff,  that 
the  terms  of  the  provision  do  not  in  the  lent 
degree  countenance  any  such  construction  of 
the  treaty.  It  might,  perhaps,  be  considered  t 
sufficient  answer  to  this  proposition  of  the  de- 
fendants, to  ask  the  attention  of  the  court  to 
the  fact,  that  no  particular  Indian,  for  whose 
benefit  the  lands  were  to  be  reserved  and  se- 
lected, it  named  in  this  provision.  Even  the 
number  entitled  wat  unknown,  and  had  to  be 
subsequently  ascertained  in  virtue  of  the  rtipa- 
lation  under  which  this  pretension  is  set  up. 

The  true  intent  and  purpose  of  the  provision 
seems  to  me  to  be  apparent.    It  was  to  create  s 
trust  for  the  benefit  of  the  orphans,  of  whieft 
the  Pretident  of  the   United  Statea  was  de- 
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elared  to  be  the  tmetee,  and  which  he  was  to 
execute.  The  object  of  the  tnut  was  to  create 
a  fund  for  the  benefit  of  the  orphans,  in  which 
all  were  to  participate  equally.  This  is  the  lead- 
ing idea  in  the  provision.  The  construction 
contended  for  on  the  other  side  would  defeat 
the  end  intended  to  be  accomplished.  The 
language  of  the  provision  is  not,  it  is  admitted, 
precise,  but  its  true  meaning  and  intention  can- 
not well  be  mistaken.  When  the  number  of 
orphans  entitled  had  been  ascertained  in  the 
manner  prescribed,  and  the  list  of  them  for- 
warded to  the  War  Department,  the  lands  were 
to  be  located  under  the  direction  of  the  Presi- 
dent, and  with  his  consent  sold,  and,  with  the 
like  consent,  the  proceeds  were  to  be  applied 
for  some  beneficial  purpose  for  the  benefit  of 
the  orphans.  The  legal  title  to  the  lands  in 
question  was  vested  in  the  United  States,  and 
was  held  by  them  in  subordination  to  this  pro- 
vision, giving  authority  to  the  President  to  sell 
and  invest  the  proceeds  for  some  beneficial  ob- 
ject in  accordance  with  the  trust.  That  the 
legal  title  to  the  whole  lands  of  the  Choctaw 
nation  east  of  the  Mississippi  became  vested  in 
the  United  States  is  clear,  not  only  from  the 
third  article  by  wliich  the  cession  is  made,  but 
from  the  fourteenth,  which  provides  for  reser- 
vations to  such  Choctaws  as  were  desirous  to 
become  citizens  of  the  United  States,  and  es- 
pecially from  the  provision  which  stipulates 
that  grants  in  fee-simple  should  issue  from  the 
Unit^  States  to  this  class  of  Indians.  The 
other  reservations  in  the  nineteenth  article  are 
to  certain  parties  by  name,  and  to  certain 
classes  of  the  Indians  who  had  made  improve- 
ments, and  furnish  no  argument  to  illustrate 
this  case.  These  reservations  stand  on  a  very 
different  footing  from  those  of  the  orphans. 
They  were  ascertained  and  certain,  and  consti- 
tuted the  homes  in  which  the  Indians  livel 
But  in  the  case  of  the  orphans,  the  lands  had 
no  identity,  and,  when  selected,  were  to  be 
sold  to  raise  a  fund  for  their  benefit. 
581*]  *Mr.  Eaton  and  Mr.  Foote,  for  the 
defendants  in  error,  rested  their  argument  upon 
the  point  that  the  President  had  no  power  to 
order  the  sale,  that  the  treatv  secured  to  him  no 
•uch  authority,  and  that  if  he  could  be  con- 
sidered in  the  character  of  trustee,  even  then 
he  was  incapable  by  law  to  delegate  Uie  trust 
to  another,  and  being  so  delegated,  the  act  and 
everything  under  it  were  void.  This  point 
was  illustrated  with  great  particularity. 

Mr.  Adama  contended  that  the  court  below 
did  not  err  in  sustaining  the  demurrer,  and 
that  the  judgment  should  be  affirmed:  1st.  For 
the  reasons  that  the  President  had  no  authority 
to  sell,  had  no  title  in  himself,  nor  obligation 
upon  others  to  make  title;  that  he  was  not  a 
trustee  with  power  to  sell  for  the  benefit  of  the 
Indians,  or  otherwise;  and  that  the  contract  is 
void  for  the  want  of  proper  parties  and  con- 
sideration* 2.  That  the  fee  is  still  in  the  res- 
ervees,  who  cannot  be  deprived  of  it  but  by 
their  own  act,  with  the  consent  of  the  President, 
or  the  law.  3d.  For  the  reasons  assigned  in 
the  first,  second,  third,  and  fourth  ipeoial 
eautes  of  demurrer, 

Mr.  Justice  Waynt  delivered  the  opinion  of 
the  court: 
This  suit  If  l>rou|rht  upon  ten  bonds  payabia 


to  Martin  Van  Buren,  President  of  the  United 
States,  and  his  successors  in  office,  for  the  use 
of  the  orphan  children  provided  for  in  the 
nineteenth  article  of  the  Treaty  with  the  Choc- 
taw Indians  of  September,  1830. 

The  principal  and  interest  due  upon  tha 
bonds  are  donanded,  and  tha  plaintiff  in  the 
action,  John  lyier,  sues  as  successor  of  Mar- 
tin Van  Buren  and  trustee  for  the  orphan  chil- 
dren. 

The  defendants  have  demurred  to  the  plain- 
tiff's declaration,  pursuing  the  usual  form  of  a 
general  demurrer,  and  have  added  thereto  sev- 
eral special  causes  of  demurrer.  There  la  a  join- 
der in  demurrer.  Upon  these  pleadines,  the 
court  below  sustained  the  demurrer  of  the  de- 
fendants. It  is  that  judgment  which  is  now  be- 
fore this  court  by  writ  of  error. 

In  our  opinion  there  is  error  in  the  judg- 
ment. We  shall  reverse  it,  with  an  order  to 
the  court  below  to  enter  up  a  final  judgment 
for  the  plaintiff. 

The  cause  is  not  before  us  on  the  grounds 
upon  which  it  was  placed  in  argument  by  the 
counsel  of  the  defendants,  except  as  to  the  in- 
sufBcien(!y  of  the  fscts  averred  in  the  plaintiff's 
declaration  to  entitle  him  to  recover,  or  to  en- 
able the  defendants  to  sustain  their  demurrer. 

A  demurrer  is  an  objection  made  by  one  par- 
ty to  his  opponent's  pleading,  alleging  that  he 
ought  not  to  answer  it^  for  *8ome  defect  [*58S 
in  law  in  the  pleading.  It  admits  the  facts,  and 
refers  the  law  arising  thereon  to  the  court.  Oo« 
Lit  71.  b;  5  Mod.  132.  The  opposite  par^ 
made  demurrer  when  his  opponent's  pleading  is 
defective  in  substance  or  form,  but  there  can  be 
no  demurrer  for  a  defect  not  apparent  in  the 
pleadings.  This  bein^  so,  the  question  now  is, 
whether  or  not,  notwithstanding  the  objections 
in  substance  and  form  which  the  defendants 
have  made  to  the  plaintiff's  declaration,  suffi- 
dent  matter  appears  in  the  pleadings,  upon 
whieh  the  court  mav  give  judgment  according 
to  the  very  right  in  the  case.  Five  special 
causes  of  demurrer  are  assigned;  thev  were  of 
course  meant  to  be  objections  for  defects  ia 
fonn,  as  none  other  can  be  assigned  in  a  spe- 
cial demurrer.  A  general  demurrer  lies  only 
for  defects  in  substance,  and  excepts  to  the  suf- 
ficiency of  the  pleading  in  general  terms,  with- 
out showing  specially  the  nature  of  the  ob- 
jection. A  special  demurrer  is  only  for  defects 
in  form,  and  adds  to  the  terms  of  a  general  de- 
murrer a  specificatiotf  of  the  particular  ground 
of  exception. 

Our  first  remark,  then,  is,  that  neither  of  the 
special  causes  of  demurrer  alleged  hi  this  case 
is  for  a  matter  of  form.    They  are  as  follows: 

"Ist.  That  there  is  no  sufficient  averment  in 
the  proceedings  or  record  showing  the  citizen- 
ship or  place  of  abode  of  the  plaintiff,  or  that 
he  is,  by  reason  of  the  nature  of  his  place  of 
abode  and  citizenship,  entitled  by  law  to  main- 
tain said  suit. 

<'2d.  That  the  plaintiff  shows  no  title  to  the 
bonds  or  obligations  sued  on,  nor  such  an  in- 
terest in  the  suit  as  will  authorize  him  to  main- 
tain the  same. 

"3d.  That  the  parties  for  whose  use  the  suit 
is  brought  ( who,  by  the  laws  of  Mississippi,  are 
the  real  plaintiffs,  and  responsible  for  costs) 
are  not  named  in  the  record. 

'Hth.  That  said  bonds  sued  on  were  takes 
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without  authority  of  law,  the  said  Martin  Van 
Buren,  President  of  the  United  States,  having 
no  such  delegated  power,  and  having  no  rieht 
to  make  Uie  same  payable  to  himself  and  his 
successors  in  office,  or  to  assume  to  himself  or 
his  successors  in  office  a  legal  perpetuity  and 
succession  unknown  to  the  said  office,  and  not 
given  by  law. 

"6th.  That  the  said  bonds  in  the  declaration 
mentioned  appear,  from  the  face  of  the  plead- 
ings, to  have  been  given  without  any  actual 
consideration,  and  by  virtue  of  an  assumption 
of  authority  on  the  part  of  said  Martin  Van  Bu- 
ren  to  dispose  of  said  orphan  Indian  lands  at 
public  sale,  without  any  le^al  right  to  sell  the 
same.  And  because  the  said  declaration  is  in 
other  respects  informal  and  insufficient." 

The  case,  then,  is  before  the  court  upon  a 
588*]  general  demurrer,  *in  which  must  be 
considered  the  whole  record,  and  judgment 
should  be  given  for  the  party  who  on  the  whole 
appears  to  be  entitled  to  it.  Le  Bret  v.  Papil- 
Ion,  4  East,  502.  It  cannot  be  better  shown 
in  this  case  for  whom  the  judgment  should  be, 
than  by  showing  that  the  special  causes  of  ob- 
jection assigned,  supposing  them  to  have  been 
made  as  matters  of  substance,  are  not  sufficient 
in  law  to  prevent  a  recovery  by  the  plaintiff. 
We  will  first  speak  of  the  fourth  and  fifth,  be- 
cause they  are  the  chief  reliance  of  the  defend- 
ants to  show  that  no  judgment  can  be  rendered 
against  them. 

The  fourth  is,  that  the  bonds  given  by  the 
defendants  were  taken  without  authority  of 
law.  The  fifth  is,  that  it  appears  from  the  face 
of  the  pleadings  they  were  given  without  any 
actual  consideration.  Either  of  these  points 
can  be  raised  in  this  case  by  a  demurrer.  As  to 
the  first  of  the  two,  it  was  not  necessary  to 
aver  in  the  declaration  that  the  bonds  were 
taken  with  the  authority  of  law — ^nor  is  it  so 
averred.  The  bonds  are  made  to  the  President 
of  the  United  States  and  his  successors  in  of- 
fice, for  the  use  of  the  orphan  children  provided 
for  in  the  nineteenth  article  of  the  Treaty  with  i 
the  Choctaw  Indians  of  September,  1830. 
They  are  so  recited  in  the  declaration,  and  are 
admitted  by  the  defendants  to  have  been  given 
by  them.  In  point  of  law,  then,  they  are  valid 
instruments,  tjiough  voluntarily  given,  and  not 
prescribed  by  law.  United  States  v.  Tingey,  6 
Peters,  115.  It  is  not  the  case  of  a  bond  given 
contrary  to  law,  or  in  yiolation  of  law,  but 
that  of  bonds  ffiven  voluntarily  for  a  consider- 
ation expressed  in  them  to  a  public  officer,  but 
not  happening  to  be  prescribed  by  law. 
Nor  does  it  matter  that  they  are  made  to  the 
President  of  the  United  States  and  his  succes- 
sors in  office,  if  the  political  official  character 
of  the  President  is  recognized  in  them,  and  is 
so  averred  in  the  declaration.  This  cause  of 
demurrer,  whether  well  taken  or  not,  admits 
the  fact  that  the  bonds  were  given,  and  estops 
the  defendants  from  denying  it  as  a  matter  of 
form,  or  from  contesting  by  a  demurrer  the 
right  of  the  obligee  and  his  successors  in  office 
to  sue  the  obligors  at  law.  As  to  the  alleged 
want  of  consideration  for  these  bonds,  as  stated 
in  the  fifth  special  cause  of  demurrer,  that  af- 
fords no  ground  for  a  demurrer,  as  a  bond  can- 
not be  avoided  at  law  either  for  a  want  or  fail- 
ure of  consideration,  and  anything  illegal  in 
99B 


the  consideration  can  only  be  pleaded  is  bar 
to  the  action.    Fallowes  v.  Taylor,  7  T.  R.  476, 

But  it  is  said  that  these  bonds  were  given 
without  any  actual  consideration,  the  Presi- 
dent, as  it  is  alleged,  having  no  authority  to 
dispose  of  the  land.  What  of  that?  The  dee- 
laration  does  not  state  of  whom  the  purchase 
was  made,  or  by  *what  authority  the  [*584 
sale  took  place.  The  defendants  admit  that  a 
sale  did  take  place,  that  they  were  purchasers 
of  the  lands,  and  that  they  gave  the  bonds  vol- 
untarily, according  to  the  terms  of  sale.  Neither 
of  these  questions,  then,  can  be  raised  under 
the  demurrer  of  the  defendants,  and  could  not 
have  been  the  foundation  of  the  judgment  given 
in  their  favor. 

Having  disposed  of  the  fourth  and  fifth  spe- 
cial causes  of  demurrer,  we  will  now  inquire,  in 
their  order,  whether  or  not  the  judgment  which 
was  given  can  be  sustained  upon  either  of  the 
other  alleged  grounds. 

The  first  is,  *'That  there  is  no  sufficient  aver- 
ment in  the  proceedings  showing  the  citixen- 
ship  or  place  of  abode  of  the  plaintiff,  or  that 
he  is,  by  reason  of  the  nature  of  his  place  of 
abode  and  citizenship,  entitled  by  law  to  main- 
tain this  suit."  This  cannot  justify  the  judg- 
ment, because  it  is  demurring  in  abatement,  la 
such  a  case  the  plaintiff  u  entitled  to  final 
judgment.  If  the  matter  of  abatement  be  ex- 
trinsic the  defendant  must  plead  it.  If  intrin- 
sic, the  court  will  act  upon  it  upon  motion,  or 
notice  it  of  themselves.  Dockminique  y.  Dav^ 
nant,  Salk.  220.  But  it  does  not  follow,  be- 
cause a  demurrer  in  abatement  cannot  be  avail- 
able for  the  defendant,  that  it  is  to  be  rejected 
altogether  from  the  pleading,  if  tendered  in 
proper  time.  It  will  be  received,  but  being  er- 
roneously put  in,  it  entitles  the  plaintiff  to  final 
judgment,  so  that  for  this  reason  the  judg- 
ment of  the  court  below  would  have  to  be  re* 
versed. 

Perhaps  the  best  exposition  of  this  point  of 
pleading  anywhere  to  be  found  is  that  given  in 
Furniss  et  al.  v.  Ellis  and  Allen,  in  2  Brocken- 
brough's  Reports,  17,  by  Chief  Justice  MarshalL 
He  says:  "The  cases  auoted  to  show  that  the 
demurrer  is  not  good,  do  not  show  that  even  in 
England  it  ought  not  to  be  received,  if  tendered 
in  proper  time.  In  6  Bac.  Abr.  459,  it  is  said, 
if  a  defendant  demur  in  abatement,  the  oonrt 
will,  notwithstanding,  give  a  final  judgment, 
because  there  cannot  be  a  demurrer  in  abate- 
ment. This  does  not  prove  that  the  demurrer 
shall  be  rejected,  but  that  it  shall  be  received, 
and  that  the  judgment  upon  it  shall  be  final  A 
judgment  on  a  plea  in  abatement,  or  on  a  d^ 
murrer  to  a  plea  in  abatement,  is  not  final,  but 
on  a  demurrer  which  contains  matter  in  abate- 
ment it  shall  be  final,  because  a  demurrer  can- 
not partake  of  the  character  of  a  plea  in  abat^ 
ment.  Salk.  220,  is  quoted  by  Bacon,  and  is  to 
the  same  purport,  indeed  in  the  same  wordi. 
These  cases  show  that  a  demurrer,  being  in  iti 
own  nature  a  plea  to  the  action,  and  being  eves 
in  form  a  plea  to  the  action,  shall  not  be  con- 
sidered as  a  plea  in  abatement,  though  the  spe- 
cial *cause  alleged  for  demurring  be  mat-  [*585 
ter  of  abatement.  This  court  will  disregsrd 
these  special  causes,  and,  considering  the  demur- 
rer independently  of  them,  will  decide  upon  it 
as  if  they  had  not  been  inserted  in  it.**    And 

Hfiward?. 
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then  tlie  Chief  Justice  adds,  in  respect  to  the  JOSHUA  KENNEDY'S  EXECUTORS  et  aL, 

pArtieular  case  then  in  hand,  that  "these  cases  Plaintiffs  in  Error, 

09  far  to  show  that  the  court  would  overrule  y. 

Bie  demurrer,  and  decide  the  (»U8e  against  the  LESSEE  OF  JONATHAN  HUNT,  John  Hagan 

party  demumng,  not  that  It  should   be  ex-  ^^  ^,  ^  Defendants  in  E^ror.          * 

pungea  from  the  pleadings. 

The  second  ground  of  special  demurrer  is.  Alluvion,  right  to,  determined   by  local   law. 
that  the  plaintiff  shows  no  title  to  the  bonds  or 

obligations  sued  on,  nor  such  an  interest  in  the  ^Si^^  and  Company  obtained  a  grant  of  land  In 

Miif  ••  w<ii  aiifiiot-ivA  i«<n«  ♦/»  ma  Info  {«i  •«•  aMfi/wt  **"*    from   Morales,   loteodaut-GeDeral   under   the 

suit  as  will  authorize  him  to  maintain  an  action  spanlgh  government,  which  land  was  adjacent  tu 

on  the  same.     Neither  fact  stated  is  a  matter  Mobile,  in  West  Klurida.    This  grant  purported  to 

of  form,  and  cannot  therefore  be  a  cause  for  a  *»»  »n  part,  the  confirmation  of  a  concession  grant- 

.pecl.1  demumr     But  taking  them  o  matter.  M.iT.rhV-7tV;1n.'?k  \^i  thl^JirSr" 

of    substance,    the    insertion    of    them    in    the  The  grant  of  1807  Included  the  land  between  the 

g]aintiff*s  declaration  is  not  necessary  to  show  Jben  bonk  of  the  river  and  the  high-water  mark  of 

is  ri^ht  to  sue  and  recover  upon  these  bonds,  or  This  grant  of  1807  was  excepted  from  the  opera- 

material  for  the  defendants  in  their  plea.    This  tion  of  the  Act  of  Congress  passed  on  the  26th  of 

objection  will  not  avail  to  sustain  the  judg-  *^**J<^*»' ->^?j  ^**j*^*l  ^°?"w"***,S'L8»^*?*»*>  grants 

-,i««.                                                                     '  ^  made  after  the  1st  of  October,  1800.  and  was  recog- 

■*^>'                         ...    X,       .     .-            .^      ^  .  "**«*  "  a  ^"<*  erti^t  by  the  Act  of  8d  March, 

The  remaining  objection  to  be  considered  is  1810. 

the  third  in  order  sUted,  and  may  be  as  briefly  An  act  of  March  2d.  1829.  confirmed  an  Incom- 

mw^A  »m  «<if:.«a<.«/^*ii»  ^i.JU.A«i  ^t  aa  m^ww*^  a#  *uL  P****   Spanlsh    conccssIon,   which   was   alleged    to 

and  as  satisfactorily  dwppeed  of  as  some  of  the  J^nw  after  It.  as  a  consequence,  ceruin  rfparlan 

rest  have  been.    It  is,  that  the  parties  for  whose  rights  conflicting  with  those  claimed  under  the 

use  the  suit  is  brought  are  not  named,  who  by  '"^^^  **f  .^®^^;     «^  ^          *  _._-      ...    .     ^ 

the  Uw.  of  MiMiMippI  are  the  real  pUtatiff^  .^^^  tVib^  ?lp!lrf«*S'?Ig?U  t'ofh2"e1ai!lSii"t5iin'S;; 

and  responsible  for  costs.    We  remark,  that  for  the  grant  of  1807.  was  only  a  construction  of  a  per- 

whoae  use  the  bonds  were  taken  is  not  recited  '^^^ed  Spanish  title,  and  cannot  be  reviewed  by  this 

•«  «wi...A.toi  «<^  mwf^  />#  4^VtA  rii«/w.*o»  /«*»ii€in.   Kiif  court  uudcr  the  twenty-fifth  section  of  the  Judlcl- 

as  personal  to  any  of  the  ChocUw  orphans,  but  ^ry  Act.     It  did  not  draw  In  question  an  art  of 

as  an  aggregate  for  all  such  as  were  entitled  to  Congress  or  any  authority  exercUed  under  the  Con- 
lands  under  the  nineteenth  article  of  the  treaty,  stitutlon  or  laws  of  the  United  States. 
The  demurrer  admits  that  the  bonds  were  so  -_,,,.«                  .         ,.         .         a.     « 
made  by  the  defendants,  and  that  the  reciUl  in  T  HIS  case  was  brought  «P  from  the  Supreme 
the  declaration  is  as  the  fact  is  expressed  in  the  ^      ^^^  ^^  }^^  State  of  Alabama  by  a  wnt 
bonds.     The  inquiries,  then,  into  who  are  in-  ^J  fl^\  '??"«d  "°d«'  ^^e  twenty-fifth  section 
dividually  the  orphan  children  residing  in  the  ^^^'^^ /"r'?**?  ^^*-              «.  .    .,       .  ^  _.u 
Choctaw  nation,  or  who  by  name  ar«  entitled  to  .  ^^^  '*«f».'»  ^^f  ,<»««  are  sufficiently  set  forth 
a  quarter-section  of  land,  or  any  such  aver-  ^^^l^^  opinion  of  the  court, 
ments  in  the  plaintiff's  declaration,  were  not  w^S'^v*  '''«^'^ ,\y  ^':  J?i!°.0-  Sargent  and 
necessaxy  to  entitle  him  to  recover,  and  could  S"'  J?^°*^"  ^^  *^?  plaintiffs  m  error,  and  by 
not  be  shown  either  as  a  cause  of  special  demur-  f^'  Underwood  and  Mr.  Sargcant  for  the  de- 
rer,  or  be  urged  under  a  general  demurrer  to  "^n»  >?  «'«>r.                                ,    *       ^. 
prevent  a  recovery  in  this  case.  ^V'r^''?^   "*^*   by    the  counsel    for    the 

AU  of  us  are  bf  the  opinion,  that  there  is  P'VrS^'^'  I"  "'*'''  were  the  followm;^: 

nothing  in  the  causes  of  acmurrer  which  were  .     ^he  Mtion  was  ejectment  brought   [•587 

shownin  argument,  or  in  the  special  causes  as-  Jf  J?  *  n^'^^'L**!'"''^  ^"  ^**®  ?'"*'"^'  ^''''^^  '""I 

signed,  to  s^Uin  the  demurrelTand  thinking,  ^^^^^'^^  Co^ni^  ^,"'^''•7  *  ''^^.'^f  ^''^S"^  *"^ 

M  w«  all  do,  that  nothing  has  been  shown  to  S'SS"?  9?^'^  ^*J^  ^»*f''  on  Mobile  River, 

lessen  the  obligation  of  t&  defendants  to  nay  ._^!*j?AV^»  ^ave  in  evidence Jhe  Spanish  Or- 
these 
them  at 

•hair^derthe  ttil^'to'^be^^andS'to  The  ^5«»  '°.**'«  **!!J",!J*,S"^  i?'  J5?n '^'J^^J?  ?^®1 

District  Court,  with  directions  to  that  court  to  ?!^''Ko^^'^  ^^  ^"''*''  ^®^®-    ^  ^^^  ** 

enter  judgment  in  this  case  (principal  and  in-    ^J?#*   ^    \  >     tj  «       .  , 

i^i  iTth.  plaintiff  to  tJt  co«?t  «^JroMmn;Vho.rrcerao?rr  acHi 

Congress  of  2d  March,  1829,  entitled.  "An  Act 

686*]                         *Order«  connrming  the  reports  of  the  register  and  re- 
ceiver of  the  land  offices  for  the  district  of  St. 

This  eause   came   on   to  be   heard  on   the  f .^Pj^^'Ifi^ia  .*"*  .^^^  • ""'  ^-f  1*1? \ '??  tf^'I 

transcript  of  the  record  from  the  District  Court  S^tlZ  [/^  '!;!r."^^       "**"* *^«^*  ^^  ^°**!? 

of  the  iJnited  States  for  the  Northern  District  S*^^»  'V^^  '"^f^!'  ^?^}T*  certificate,  report. 


of  the  sam  District  Court  in  this  cause  be,  and  Nots.— Alluvion,  or  accretions,  and   relictions: 

the  same  is  hereby  reversed,  with  costs;  and  right  to  and  ownership  of:  by  what  law  title  to  Is 

that  this  eause  be,  and  the  same  is  hereby  re-  d^ermlned.    Rule  of  division  among  riparian  own- 

manded  to  the  said  District  Court,  with  direc-  a  river  ran  between  two  lordships  and  the  soil 

tioos  to  that  court  to  enter  judgment  in  this  on  one  aide  together  with  the  river  belonged  entlre- 

eaae  for  both  principal  and  interest  for  the  ^J^J?  ^P±^  ^^S  ISi^rSIiS^nSSn  «?f  £iit^ii^Iu  ""^P 

^i^:^i.ii»  1.  4.1.-X -^..-iT^  slow  degrees  did  encroach  upon  the  soil  of  the  op- 

plaintiff  in  that  courU  posits  lordship,  but  so  very  dellheratelj,  that  It 

19  li.  ed.  838 
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I.  The  right  of  the  defendants  to  the  land  in  outstanding  title  to  the  land  in  eontroven>  ii 
eontroversy  was  asserted  under  the  Act  of  1829,  the  State  of  Alabama.  This  is  supposed  to  be 
and  the  decision  of  the  court  below  was  against  a  perfect  defense.  If  the  United  States,  on  the 
that  right  This  brings  the  case  clearly  within  2d  of  March,  1819,  dedicated  the  shore  of  Mo> 
the  twen^-fifth  section  of  the  Judiciary  Act.  bile  River  to  Alabama,  they  could  not  grant  it 

In   1798  Price  prayed  Governor  Gayoso  to  subsequently  to  an  individual,  or  confirm  an 

Kant  him  a  tract  of  twenty  arpents  by  thirty,  invalid  Spanish  grant  to  make  it  so  operate, 

unded  on  the  east  by  the  lots  in  the  town  of  The  court  below  decided,  in  effect,  that  the  act 

Mobile,  and  the  river  of  said  town.    The  dona-  in  question  did  not  vest  the  shore  in  Alabama, 

tion   was  ordered   accordingly,   November    10,  and  that  Congress  could  grant  it  to  an  individ- 

1706.  ual.     It  is  apparent  on  the  record,  that  the 

In  1806  it  was  confirmed  by  the  commandant,  construction  of  this  statute  was  called  in  ques- 
according  to  a  plan  accompanying  his  petition,  tion,  and  that  the  judgment  of  the  State  court 
and  the  deputy-surveyor  was  ordered  to  survey  would  not  have  been  what  it  is,  if  there  had  not 
the  tract  and  make  the  boundaries,  according  been  a  misconstruction  of  this  statute  to  the  in- 
to a  "copy  from  the  surrounding  survey."  jury  of  the  defendants  below,  or  a  dedsioii 

This  ^ct,  thus  bounded,  was  confirmed  l^  against  the  validity  of  the  right,  title,  or  privi- 

the  Act  of  1820.  lege,  or  exception  set  up  under  it;  or,  in  oth«ar 

The  patent,  plan,  survey,  etc.,  all  show  that  words,  the  question  is  necessarily  involved  in 

the    confirmation    contemplated    the    original  the  decision,  and  the  State  court  could  not  have 

boundaries;  one  of  which,  on  the  east,  was  the  given  the  judgment  or  decree  which  they  passed 

Biver  Mobile.  without  deciding  it    3  Pet  398;   16  Pet  285. 

Defendants  insist  that  they  are  still  entitled  III.  The  court  below  refused  to  charge,  that 

to  go  to  the  river,  as  one  of  their  eastern  if  the  jury  believed  the  line  of  division  between 

boundaries;  that  the  Act  of  1829  operated  to  the   Forbes  and   Price  grants   waa  drawn  by 

eonfirm  the  title  of  price  to  the  tract  described  authority  of  the  United  States,  and  surveyed 

in  the  concession  of  1798.  and  patented  to  Price's  assigns,  and  being  a 

The  decision  of  the  court  below  was  against  United    States   survey    and    location    of   both 

the  title  or  right  set  up  under  this  act.  tracts,  such  survey  was  binding  on  the  plain- 

II.  The  court  below  charged  the  jury  that  tiffs,  and  the  said  two  titles  would  cease  where 
the  construction  of  the  plaintiffs*    (Forbes  &  such  survey  ceascKl  to  the  east,  and  the  ripari- 
Co.)  grant  as  confirmed  would  authorize  them  ous  rights  would  commence  where  such  survey 
to  go  to  the  channel  of  the  river;  and  that  the  ceased,  according  to  the  front  of  each, 
boundaries  of  the  plaintiffs'  grant  must  be  run  Defendants    excepted. 

and  continued  eastwardly  tfil  th^  reach  the  The  court  below  charged  that  the  grant  of 

channel  of  the  river.  the  plaintiffs,  being  confirmed  by  the  Act  of 

Defendants  excepted.  Igl9  aa  a  complete  title,  it  could  not  be  affected 

.^}^.^^^  of  exception  are  not  specifically  ^^  li^j^ed  by  any  survey  made  by  the  authority 

588^]  stated.    It  is  •supposed  that  the  excep-  ^^  ^^e  United  States,  and  that  the  jury  should 

tion  lets  m  all  legal  objections  of  which  the  de-  ^^ ,  «;fV/„,4.  «„„  ™«.,i  ♦«  «,.^  «.,A  o,.^^. 

fendants  could  hSve  availed  themselves  below,  ^^fendante  e^^^^^^^                ^                    ^' 

They  appear  in  the  record  certified  from  the  Jci    ^     I^  •     •  Ff?*  ♦  *u                         -a 

SupVemi    Court,    and   are   alluded   to    in    the  I^efendants  insist  that  the  surveys  in  evidence 

opinion    of    the    court.      They    set    up    the  ^^^  ^J^^^  ^7  »"^?^"^y  ^j  ioon^°**f*  ^^^ 

Act  of  March  2, 1819,  entitled,"An  Act  to  enable  «nder  the  acts  of  1819  and  1829,  and  of  other 

the  people  of  the  Alabama  Territory  to  form  ac**  providing  for  the  survey  and  location  of 

a  constitution  and  State  government,  and  for  claims  to  land  in  the  township  of  Mobile, 

the  admission  of  such  SUte  into  the  Union  on  *They  further  insist,  that,  by  their  ['SO* 

an  equal  footing  with  the  original  States,"  as  a  charge,  and  their  refusal  to  charge  as  requested, 

bar  to  the  plaintiffs'  claim,  by  establishing  an  and  their  rejection  of  the  United  States  surveys, 


ment  of  time,  then  the  increase  goes  to  the  owner 
of  the  sdJoInlDc  land,  though  the  right  to  the 
shore  may  remain  In  the  sovereign,  uex  v.  Ya^ 
borough,  8  Bam.  ft  Cress.  91;  8.  C.  6  Blog.  163: 
10  Eng.  Com.  L.  R.  19 ;  some  case  afllmied,  2 
Bligh  N.  S.  147 :  1  Dow  N.  8.  176. 

Alluvion  Is  defined  by  the  French  law  to  be  an 
"increase  of  land  which  is  made  by  degrees  (pen  i 
peu)  on  the  shores  of  the  sea,  of  navigable  aod 
other  rivers,  bv  the  earth  which  the  water  brlngi 
there.*'     Guyot  s  Repertaire  Universelle,  113. 

According  to  the  definition  which  has  been  gives 
of  alluvion,  an  imperceptible  accretion  means  one 
which  is  imperceptible  in  its  progress,  and  not  ooe 
which  is  imperceptible  after  a  lapse  of  time:  sad, 
therefore,  although  the  quantity  of  land  gained 
from  the  sea  may  eventually  be  very  great,  tbc 
sovereign  or  the  public  will  not  be  entitled  to  it  tf 
It  was  added  insensibly  and  by  slow  degrees.  By 
alluvion,  as  is  used  in  law,  is  meant  such  slow, 
gradual  and  insensible  accretion  that  it  cannot  be 
shown  at  what  time  It  occurred.  Trustees  of  Hop- 
kins Academy  v.  DlcklnBon,  9  Cush.  6S1. 

This  is  the  rule  of  the  civil  law,  as  well  as  of  the 
common  law.  The  former  gives  It  as  follows: 
"That  ground  which  a  river  has  added  to  your 
estate  by  alluvion  becomes  vour  own  bv  the  Isw  «f 
nations ;  snd  that  Is  said  to  l)e  allnvlon  which  to 

_ , .  _       added  so  gradually  that  no  one   can   Judge  how 

gSO  Howard  1, 


was  impossible  to  perceive  an  Immediate  altera- 
tion. Tnerefore,  by  this  imperceptible  Increase  the 
land  relicted  became  the  property  of  the  first  lord. 
22  Liber  assisarum  (Year  Books,  part  V.)  pi.  03; 
Bchultee  on  Aquatic  Rights,  186,  187. 
Where  land  is  relicted,   if  such  grounds  were 

Sined  by  slow  and  Imperceptible  means  the  sub- 
et  shall  have  them ;  but  if  they  have  been  left  to 
e  shore  suddenly,  and  in  any  large  quantity,  then 
they  belong  to  the  king.  Britton.  Tit  Purchase, 
86;  Abbott  of  Ramsay,  Dyer,  826;  Ventrls  188; 
Bchultes  on  Aq.  Rights,  187. 

All  Islands,  sandbeds,  or  other  particles  of  ag- 
glomerated or  concreted  earth  which  newly  arise 
In  rivers,  or  congregate  to  their  banks  by  alluvion, 
reliction,  or  other  squeous  means,  belong  to  the 
owners  of  the  neighboring  estates.  Schultes'  Aq. 
Bights,  138. 

The  increase  per  alluvionem,  according  to  Sir 
Matthew  Hale,  is,  where  the  sea,  by  casting  up 
sands  and  earth,  by  degrees  increases  the  land,  and 
shuts  itself  out  further  than  the  ancient  bounds 
went    Hale  de  Jure  Maris,  part  1.  ch.  4,  sec  2. 

Where  the  increase  arises  from  the  sudden  reces- 
sion of  the  water,  the  ground  which  Is  termed 
derelict  land  will  go  to  the  crown  or  public,  and 
not  to  the  adjoining  owner.  But  where  the  accre- 
tion is  made  so  gradually  and  imperceptibly,  that 
BO  one  can  perceive  how  much  is  added  In  any  mo- 
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the   oonii  niled   ■gftlut  tlie  T»lfditj  of   kn 

Kuthoritf  exerciaed  under  the  United  Statea. 

IV.  Both   pkrtiet  olAim   under  acta  of   Con- 

?r«Wi  the  defendanta  betow  under  that  ot 
B29,  eonflnning  the  eonceasion  to  Price;  the 
plaintiffs  under  that  of  1810,  confinning  the  in- 
valid Spaniah  grant  to  Forbea  t  Co.  The  de- 
ciaioa  could  not  but  be  against  the  right  set  up 
by  the  defendants  under  the  one  statute,  it  it 
was  in  favor  ot  the  right  Mt  up  hj  the  plain- 
tiSa  under  the  other. 

The  record  sets  out  the  title  on  each  aide, 
together  with  the  tacts  and  the  charge  of  the 
eourt;  from  which  it  appeara,  that  the  decision 
of  tbe  State  court  of  Alabama  waa  opposed  to 
the  right  of  tbe  plaintiffs  In  error,  the  juds- 
aient  of  the  Circuit  Court  having  been  affirmed. 
The  construction  and  application  are  called  for 
of  tbe  acta  of  Congress  on  which  the  controvert 
dependa. 

In  the  Citj  of  Mobile  t.  Eslava,  IB  Peters, 
249,  Mr.  Justice  Catron  cites  Matthew*  t.  Zane, 
4  Cranch,  3S2,  Bos*  *.  Barland,  1  Peters,  664, 
Wilcox  V.  Jackson,  13  Peter*,  509,  Pollard's 
Lessee  v.  Kibbe,  14  Petera,  363,  aa  establishing 
the  doctrine,  that  where  both  sides  claim  under 
act*  of  Congress,  and  come  to  tl)is  court  under 
the  twenty-fifth  section  for  their  construction, 
the  court  proceed  upon  the  wbole  case,  and  for 
either  side. 

On  the  whole,  it  is  manifest  from  tbe  record 
that  tbe  judgment  of  the  court  h«low  could  not 
Iiave  been  what  it  is,  if  there  had  not  been  a  de- 
cision against  the  right  and  title  set  up  by  the 
defendants  below  under  the  Act  of  1820;  or 
B^inst  the  defense  they  set  up  under  the  Act 
of  the  2d  of  March,  1819;  or  against  tbe  validi- 
ty of  au  authority  exercised  under  the  laws 
£roviding  for  the  survey  and  location  of  clatma 
I  the  township  where  the  land  in  controversy 
lies. 

The  counsel  cited  tbe  following  authorities 
In  support  of  the  jurisdiction  of  the  court: 

PoUard'a  Lessee  v.  Kibbe,  14  Peters,  360; 
Wallace  v.  Parker,  6  Peters,  687;  Owing*  t. 
Vorwood'a  Leasee,  E  Cranch,  344;  Harna  t. 
Dennie,  3  Peters,  298;  Davia  v.  Packard,  6 
Fetert,  48;  Wilson  v.  Black  Bird  Creek  Marsh 
Company,  2  Petera,  250;  Martin  v.  Hunter's. 
Leasee,   1   Wheat.   SSS;    Miller   t.   Nichoib,   4 


Whe«L  311;  WIlHasis  v.  Norrie,  it  WbMt 
117;  Mobile  v.  Eslava,  16  Peter*.  249;  Craig  v. 
State  of  Missouri,  4  Petera,  427  j  Chouteau  t. 
Eckhart,  2  How.  372;  Matthews  t.  Zane,  4 
Cranch,  382;  Rosa  v.  Barland,  1  Petera,  064; 
Wilcox  T.  Jackson,  18  Petera,  609. 

■Mr.  Justice  Catron  delivered  the  [*590 
opinion  ot  the  court: 

This  case  oome*  here  by  writ  of  error  to  ttaa 
Supreme  Court  of  Alabama,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  of  1769,  and 
the  first  question  made  by  the  defendants  in 
error  ia,  whether  any  matter  presented  by  the 
record  will  anthoriie  this  court  to  exerda* 
jurisdiction  under  the  twenty -fifth  aection. 
And  to  ascertain  how  far,  if  at  all,  the  powers 
of  this  court  can  be  called  into  exercise,  the 
facts  and  tbe  taws  l>earing  on  them  must  ba 
stated  ID  something  of  detail;  as  In  thia  case.  In 
common  with  many  others,  it  Is  found  madl 
more  difficult  to  settle  the  question  ot  jurisdic- 
tion, and  how  far  It  extends,  than  it  wonid 
have  been  to  decide  the  merita  of  the  contro- 
versy had  the  cause  been  brought  here  by  writ 
of  error  to  a  court  of  the  United  States. 

Hunt,  Hagan,  and  others,  sued  in  ejectment 
Kennedy's  executors  and  oUier  tenants  in  poa- 
aeuion,  for  about  ten  acres  of  land  lying  in 
tbe  city  of  Mobile,  in  the  State  Circuit  Court. 
The  plaintiffs  claimed  title  to  tbe  premises 
sued  for  under  a  grant  made  to  John  Forbes  & 
Co.  in  1807,  by  Morales,  Intendant-Qeneral 
under  tbe  Spanish  government  in  the  provinoa 
of  West  Florida,  Spain  beln^  then  in  posses- 
aion  of  the  province  and  exercising  jurisdiction. 
The  grant,  by  its  recitals,  purports  to  be,  Iv 
part,  the  confirmation  of  a  concession,  and  sur- 
vey founded  on  it,  of  earlier  dates;  say  1796 
and  1602,  in  favor  of  Panton,  Leslie  &  Co.  to 
which  firm  Forbes  &  Co,  were  successors.  Tbs 
concession  was  surveyed  in  1802  by  Collins,  an 
authorized  surveyor  under  the  Spanish  govern- 
ment, and  its  eastern  boundary  tonninat«d  on 
the  bank  of  the  Mobile  River,  at  high  water- 
mark; tbe  survey  contained  two  hundred  and 
sixty-three  acres,  equal  to  about  three  hundred 
arpenta.  To  the  extont  of  Collins'  aurvey  there 
is  no  controversy,  but  Forbea  k  Co.  solicited  tbe 
Intendant-Genenl  in  1607   to  grant  them  the 


t  ot  time."     Coop. 
_     .  .  .     „..     ._  Water-counaa,  sec 

SB ;  Tyler's  Law  or  Boaadarles,  83,  84 ;  Hart 
Tracts.  De  Jnre  Marls,  cap.  1 :  2  Black.  Com.  292  : 
S  Bract,  lib.  2,  cap.  2,  sec  8:  Bchultes,  118:  Puff.  4, 
T,_  li; ;  Code  of  Napoleon.  SQS,  Sei ;  Pbear  Rights  M 


whose  land  1*  on  the  bank  of  a 


bull,  S  Johns.  S2Z ;  Bmlth  v.  Bt.  Louis,  30  Mo.  200 ; 
Jones  V.  JobnstoD,  IS  Bow.  IGO ;  Barrett  v.  New 
Orleans,  IS  La.  Ann.  lOG :  Johnston  t.  Jones.  1 
Black.  209;  Jones  t,  Bonlard,  24  How.  41 :  Banki 
V.  Ogtien,  i  Wsll.  S7  :  Behoofs  r.  Rlale j,  10  Walt. 
n ;  Vayor  •(  New  Orleans  v.  United  SUtes,  10 
Pet.  Sea.  TIT. 
IS  Zi.  «d. 


If  bj  s< 


iBl  structure  or  Impediment  In 

— . , --ent  ■hould  be  made  to  Impins* 

more  stronilj  against  one  bank,  cauiing  It  Imper- 
ceptlblr  to  wear  awaj,  and  caualng  a  correspond- 


bank,  t 
.  .  .',  and  caualng  a  correspoud- 

aecretlon  an  tbe  opposite  bank,  the  riparian 
owner  woald  be  entitled  to  tbe  altuvlon  thus 
formed.  eapeclallT  as  asalnst  tbe  part*  who  csased 
It  Trier's  Law  ot  Baundirlei.  SB :  Batser  v.  Uc- 
Cormfck.  IS  N.  T.  147,  IGO;  Wetmore  T.  Atlantic 
White  Lead  Co.  87  Barb.  70 ;  Bsuset  t.  Bbepherd,  4 
Wall.  602. 

The  ordlnarr  rule  (as  laid  down  la  New  Hamp- 
shire) tor  dividing  the  alluvlOD  among  the  HpiHu 
owners  entitled  to  It.  Is  to  ascertain  the  leogth  ol 
the  old  abore  line,  and  the  part  of  It  beloDgTng  to 
eacb  proprietor,  then  meature  olF  for  each  pro- 
prietor ■  part  of  the  new  abors  line  Id  proportion 
to  what  be  he)d  In  (be  old  abote  line ;  and  then 
draw  lines  from  the  iwundarles  at  tbe  aadent  lanh 
to  the  points  o(  division  on  tlie  new  ebare  sa  thas 
secertalaed.  In  this  war.  It  snch  land  ta  tormed  la 
the  bend  of  a  river,  and  the  new  sboie  line  is  Jnrt 
one  bsif  tbe  length  ot  tbe  old  one,  each  proprietor 
will  take  ot  the  new  ahote  line  Just  one  half  tha 
extent  ot  his  former  shore.  Bstcbelder  v.  Kenlstan, 
61  N.  H.  496;  a.  C.  T  Alb.  Law  J.  S17. 

In  Mnssacbuattts.  tbe  following  rule  was  adapt- 
ed:  1.  To  measure  the  whole  extent  of  tbe  ancient 
lliie  oa  the  lank  of  tbe  river,  and  compute  bow 
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flowed  land  lying  east  of  the  eastern  boundary 
of  the  survey,  and  between  the  same  and  the  j 
ehannel  of  the  river,  and  which  the  Intendant 
proceeded  to  do,  in  the  following  terms:  "And 
as  the  distance  that  is  observed  in  the  map 
from  the  river  to  the  boundary  lines  of  the 
land,  which  was  left  vacant  at  that  time  in 
oonsequence  of  its  having  been  impassable,  has 
since  become  of  creat  use  to  the  claimants,  hav- 
ing constructed  levels  and  the  necessary  drains, 
in  eonsideration  of  which  it  has  been  granted 
to  them  as  a  compensation  for  their  labor 
thereon  invested,  with  the  reserve  such  as  nec- 
essary to  allow  a  free  passage  along  the  bank 
of  the  river,  without  altering  the  figure  of  the 
tract  on  either  of  the  other  sides.  Wherefore, 
using  and  exercising  the  powers  which  the 
king  our  lord  — God  preserve  him! — ^has  con- 
591*]  ferred  on  me,  I  do  *in  his  royal  name 
confirm  and  ratify  to  the  aforesaid  John  Forbes 
ft  Co.  the  possession  of  the  three  hundred  and 
ten  arpents,  seventy-seven  perches  and  one 
eighth,  already  mentioned,  and  which  are  con- 
tained in  the  map  (No.  1809),  with  the  cor- 
rections made  by  the  Surveyor-General,  in  order 
that  they  may  own  and  possess  the  same,  sell 
and  alienate  the  land  at  their  own  and  entire 
pleasure,  without  prejudice  to  any  third  person 
who  may  have  a  better  riffht,  on  condition  that 
they  should  observe  and  fulfill  the  requisitions 
of  the  land  regulations  formed  and  published 
by  the  intendancv  on  the  seventeenth  of  July, 
1799,  as  far  as  the  local  situation  and  quality 
of  the  land  will  permit." 

According  to  Spanish  usages  and  regulations, 
the  grant  to  Forbes  &  Co.  was  a  perfect  title, 
and  as  such  binding  on  the  government  of 
Spain,  although  made  m  1807,  after  that  govern- 
ment had  parted  with  its  power  to  grant,  ac- 
cording to  our  construction  of  the  Treaty  of 

1803,  the  limits  of  which  were  claimed  by  this 
government  to  extend  east  to  the  River  Perdi- 
do,  and  which  claim  has  been  upheld  and  es- 
tablished by  the  political  and  judicial  depart- 
ments of  the  United  States.  The  first  conclu- 
sive step  was  taken  by  Congress  as  early  as 

1804,  when,  bv  the  Act  of  March  2Gth  of  that 
vear,  it  was  declared  that  all  grants  made  by 
the  Spanish  authorities  after  the  Ist  day  of 
October,  1800  (the  date  of  the  Treaty  of  St. 
Ildefonso),  should  be  held  and  deemed  to  be 
?oid.    But  the  act  excepted  from  its  operation 


"any  bona  fide  grant  made  agreeably  to  tlis 
laws,  usages,  and  customs  of  the  Spanish  gov- 
ernment, to  an  actual  settler  on  the  lands  so 
ffranted  for  himself  and  for  his  wife  and  fami- 
ly;" and  also  excepted  "any  bona  fide  act  or 
proceeding  done  by  an  actual  settler  agreeably 
to  the  Itk^B,  usages  and  customs  of  the  Span- 
ish government,  to  obtain  a  grant  for  lands  ae- 
tualTy  settled  on  by  the  person  or  persons  claim- 
ing title  thereto,  if  such  settlement,  in  either 
case,  was  actually  made  prior  to  the  20th  day 
of  December,  1803."  Some  restrictions  were 
imposed  on  acutal  settlers  in  regard  to  quanti- 
ty, that  have  no  application  to  the  grant  of 
Forbes  &  Co. 

The  Spanish  grant  recites  that  Forbes  ft  Go. 
had  been  settled  on  the  land  eranted,  and  that 
it  had  been  occupied  and  cmtivated  by  them 
since  the  vear  1796,  and  up  to  the  date  of  the 
grant,  and  such  was  the  proof  made  before  our 
commissioner,  and  therefore  the  "proceeding" 
by  which  the  imperfect  title  of  Forbes  ft  Ok 
was  completed  was  within  the  second  exoeptioa 
of  the  Act  of  1804.  That  the  grant  nusde  by 
the  Intendant-General  Morales,  m  1807,  was  in 
itself,  unaided  by  the  sanction  of  Congress,  a 
valid  title,  we  do  not  assert;  *but  bein^  [*59S 
reported  on  by  the  commissioner  as  a  title  com- 

{>lete  in  form,  according  to  the  usages  and 
aws  of  Spain,  and  recognized  and  aanctioned 
by  Congress  as  a  perfect  title  by  the  Act  of 
1819,  the  courts  of  justice  are  concluded  by  the 
action  of  the  Political  Department,  and  bound 
to  pronounce  the  grant  to  Forbes  ft  Co.  a  per- 
fect title  in  substance  as  well  as  form,  because 
the  claim  was  within  the  exclusive  jurisdiction 
of  the  Political  Department  in  1819,  when 
Congress  acted  on  it.  Such  is  the  well  estab- 
lish^ doctrine  of  this  court,  as  will  be  seen  by 
the  cases  of  Chouteau  v.  Eckhart,  2  How.  344; 
Mackay  v.  Dillon,  4  lb.  421,  and  especially  that 
of  Les  Bois  v.  Bramell,  4  lb.  461. 

Nor  did  the  grant  of  Forbes  ft  Co.  req^in 
any  further  step  to  perfect  its  boundary.  This 
being  the  prima  facie  condition  of  Forbes  ft 
Co.'s  grant,  the  next  inquiry  is  whether  those 
claiming  under  Kennedy's  title  were  in  a  con- 
dition, on  the  trial  in  the  State  court,  to  eall 
the  plaintiff's  title  in  question. 

The  defendants  below  claimed  by  virtue  of 
an  act  of  Congress,  passed  March  2,  1R29,  coo- 
firming  an  incomplete  Spanish  concession  mads 


many  feet  each  riparian  proprietor  owned  on  this 
line.  2.  Divide  tne  newly  loriDed  river  line  Into 
equal  parts  and  appropriate  to  each  proprietor  as 
mtny  of  these  parts  as  he  owned  feet  on  the  old 
line ;  when,  to  complete  the  division,  lines  are  to  be 
drawn  from  the  points  at  which  the  proprietors 
respectively  bonnoed  on  the  old,  to  the  points  thns 
determined  as  the  points  of  division  on  the  newly 
formed  shore.  The  general  line  ought  to  be  taken, 
and  not  the  actual  length  of  the  line  as  that 
margin.  If  It  happens  to  be  elongated  by  deep  In- 
dentations or  sharp  projections.  In  such  caae  It 
should  be  reduced  by  an  eoultable  and  Judicious 
estimate  to  the  general  available  line  of  the  land 
upon  the  river.   l>eerfleld  v.  Ames,  17  Pick.  46,  46. 

The  effect  of  this  rule  Is  to  give  to  each  pro- 
prietor a  length  of  the  new  water-line  propor- 
tioned to  his  length  on  the  old  water-line,  whether 
the  one  be  longer  or  shorter  than  the  other.  True- 
tees  of  Hopkins  Acadein/  v.  Dickinson,  9  Cush.  644, 
668;  King  v.  Smith,  Doug.  441. 

The  Supreme  Court  of  the  United  States  have 

adopted  the  same  rule  laid  down  In  17th  Pickering 

In  a  case,  where  Mr.  Justice  Swayne  says :    "With 

the    qualification    stated,    It    may    be    considered 

MM  embody  tag  tbe  views  of  this  court  upon  the  sub- 

Ject"    JobDMioD  r.  Jones,  1  Black.  200,  22ft;  ese* 


also,  Jones  v.  Johnston,  18  How.  160 ;  Emerson  ▼. 
Taylor.  9  Oreenl.  44 ;  Newton  v.  Eddy,  28  Vt.  819; 
Kennebec  Ferry  Co.  v.  Bradstreet,  28  Me.  874; 
Delord  v.  New  Orleans.  11  La.  Ann.  C99;  0*Dob- 
nell  V.  Kelsey,  10  N.  Y.  412 ;  Attomey-Geoersl  ▼. 
Boston  Wharf  Co.  12  Gray.  663;  Stockham  ▼. 
Browning,  18  N.  J.  Bq.  890;  Nott  v.  Thayer,  2 
BoBW.  10;  Thornton  v.  Grant.  10  B.  I.  477. 

In  Clark  v.  Camoan,  19  Mich.  326  It  was  held 
that  the  boundary  line  between  adjolnlag  riparian 
owners  Is  to  be  determined  by  extenduia  a  llsi 
from  the  boundary  of  the  shore  perpenoleularly 
to  the  general  course  of  the  stream  oppostts 
that  point.  See,  also,  Rust  v.  Boston  Mill  Cor^  f 
Pick.  168;  Sparhawk  v.  Bullard,  1  Mete  W: 
Knight  V.  Wilder,  2  Cush.  199:  Ipswich  PeCis,  IS 
Pick.  431 ;  Banks  v.  Ogden,  2  Wall.  67 :  Lonaaa  ▼. 
Benaon,  8  Mich.  18;  Rice  v.  Luddlmant  10  Mick 
125 :  Jones  v.  Soulard,  24  How.  41 ;  Seneca  NstloB 
V.  Knight.  28  N.  T.  469;  Steamer  Maanolls  ▼. 
Marshall.  89  Miss.  109 ;  Stone  v.  Boston  Steel  ssd 
Iron  Co.  14  Allen,  280 ;  Delaware,  Lack.  4  WmI 
R.  R.  Co.  V.  Hannon.  87  N.  J.  Law.  276 ;  Bay  City 
Gaslight  Co.  V.  The  Industrial  Worka,  28  MlcL 
182 ;  Munson  v.  Munson.  14  Allen.  71 ;  Newtes  ? . 
Eddy,  23  Vt.  819 ;  People  v.  Court  Appraissn^  II 
Wend.  666. 
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to  Thomas  Price.  By  the  fourth  section  of 
the  Confirming  Act  of  1829,  it  is  provided, 
"that  the  confirmations  of  all  the  claimM  pro- 
vided for  by  this  act  shall  amount  only  to  a 
relinquishment  forever,  on  the  part  of  the  Unit- 
ed States,  of  any  claim  whatever  to  the  tracts 
of  land  and  town  lots  so  confirmed,  and  that 
nothing  herein  contained  shall  be  construed  to 
affect  the  claim  or  claims  of  any  individual  or 
body  politic  or  corporate,  if  any  such  there  be." 

And  by  the  fifth  section  ot.said  act,  the  reg- 
ister  and  receiver  of  the  land  office  at  St. 
Stephens  were  invested  with  power,  within 
their  district,  to  direct  the  manner  in  which  all 
claims  to  lands  and  town  lots  which  have  been 
confirmed  by  that  act  should  be  located  and 
surveyed;  having  reference  to  the  laws,  usages, 
and  customs  of  the  Spanish  government  on  the 
subject,  and  also  to  the  mode  adopted  by  the 
government  of  the  United  States,  pursuant  to 
the  Act  of  March  3,  1803.  And  by  section 
sixth,  certificates  of  confirmation  and  patents 
were  orders  to  be  granted  for  all  lands  and 
town  lots  confirmed  by  the  act. 

According  to  the  act,  the  claim  of  Joshua 
Kennedy  (representative  of  Thomas  Price)  was 
duly  surveyed  on  the  2d  of  February,  1836, 
and  in  May,  1837,  a  patent  was  taken  out  by 
Kennedy  for  the  land  described  in  the  survey. 
The  calls  in  the  patent,  having  any  connection 
wiUi  the  present  controversy,  are  as  follows: 
"Thence  north,  fiQ""  5'  east,  15  chains  44  links, 
to  the  ancient  margin  of  the  River  Mobile, 
ft9S*]  being  *84i  links  west  of  the  south 
angle  of  St.  Louis  and  \vater  streets;  thence 
north,  60"  west,  nine  chains  and  seventy -six 
links,  to  the  southeast  corner  of  the  Orange 
Grove  tract  granted  to  John  Forbes  &  Co." 
The  next  line  runs  north,  82"  west,  with  the 
southern  boundary  of  Forbes  &  Co.'s  tract. 

The  southeast  comer  of  the  Orange  Grove 
tract  is  an  iron-bound  stake,  well  known,  and 
from  which  the  Spanish  survey  made  by  Col- 
lins runs  due  north,  and  from  that  line  east 
to  the  channel  of  the  river  the  land  was  added 
by  the  grant  of  the  Intendant-General  Morales^ 
in   1807. 

The  line  of  Kennedy's  grant  fronting  towards 
the  river  runs  66  degrees  west  of  north,  and  it 
is  contended  that  Kennedy,  as  a  front  propri- 
etor, is  entitled  to  claim  a  riparian  right  to  the 
channel  of  the  river,  according  to  lines  drawn 
at  right  angles  to  the  front  line  and  from  each 
terminus  thereof,  unless  some  other  clum  shall 
interfere;  and  it  is  insisted  that  the  addition 
made  to  Forbes  &  Co.'s  grant  in  1807  cannot 
hinder  the  assertion  of  Kennedy's  riparian 
right,  because  the  addition  was  made  after 
Spanish  authority  ceased,  and  for  so  much  the 
grant  of  1807  is  void,  and  being  out  of  the  way, 
Forbes  ft  Co.  can  onlv  claim  as  front  proprie- 
tors, riparian  rights  m  like  manner  that  Ken- 
nedy himself  claims;  and  to  extend  Forbes' 
southern  line  east,  and  Kennedy's  lines  at  right 
angles,  as  above  stated,  would  produce  a  con- 
flict of  riparian  rights  incident  to  the  respective 
grants,  tne  lines  crossing  each  other  at  the 
iron-bound  stake,  forming  an  acute  angle  at  the 
stake,  and  widening  towards  the  channel  of  the 
liver;  and  this  angle,  it  is  assumed  by  those 
claiming  under  Kennedy's  grant,  should  be  di- 
vided between  the  two  grants,  but  in  what  pro- 
portions we  are  not  inform^  This  assump- 
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tion  the  State  court  rejected,  and  held  that 
Forbes  &  Co.'s  ^rant  took  all  the  land  to  the 
channel  of  the  river  north  of  a  direct  extension 
of  its  southern  boundary,  and  thereby  cut  off 
the  pretension  of  Kennedy  to  the  incident  of 
alluvion. 

Suppose  it  to  be  true  that  the  addition  made 
to  Forbes  &  Co.'s  grant  in  1807  was  void,  for 
want  of  authority  in  the  Spanish  government, 
or  for  any  other  reason,  and  that  Kennedy's 
grant  was  entitled  to  divide  the  alluvion  as  an 
incident  to  it,  and  that  the  State  court  improp- 
erlv  rejected  his  claim,  and  wrongfully  ad- 
judged the  land  to  Forbes  ft  Co. — conceding 
all  these  assum|>tions,  can  this  court  revise  and 
reverse  the  decision  of  the  State  court?  The 
controversy  respecting  the  alluvion  drew  in 
question  no  act  of  Congress,  nor  any  authority 
exercised  under  the  Constitution  or  laws  of  the 
United  States,  and  therefore  the  decision  of  the 
State  court  could  not  be  opposed  either  to  the 
laws,  or  to  any  authority  exercised  under  the 
laws,  *of  the  United  States.  For  the  [*594 
established  construction  and  application  of  the 
twenty-fifth  section  of  the  Judiciary  Act,  we 
refer  to  the  cases  of  Crowell  v.  Randell,  10 
Peters,  301,  398,  McKinney  v.  Carroll,  12  Pe- 
ters, 68,  and  Armstrong  v.  Treasurer  of  Athena 
County,  16  Peters,  284.  In  this  case,  as  in  that 
of  McDonough  v.  Millaudon,  3  How.  693,  the 
State  courts  were  called  on  to  construe  a  per- 
fected Spanish  title,  and  to  settle  its  limits  by 
applying  the  local  law,  and  having  done  so, 
this  court  has  no  authority  to  revise  the  judg- 
ment; nor  can  we  see  how  the  case  would  have 
been  different  had  Forbes  ft  Co.'s  grant  been 
an  elder  patent  emanating  from  the  United 
States  directly;  as  in  such  a  case  a  controversy 
concerning  the  incidents  of  alluvion  would  not 
have  drawn  in  question  an  act  of  Congress,  or 
a  survey  made  according  to  an  act  of  Congress. 
We  deem  it  useless  to  exaziine  in  detail  the  in- 
structions proposed  by  the  defendants  bclow^ 
and  rejected  by  the  court.  The  only  one 
worthy  of  notice  was  that  which  rejected  Week- 
ly's survey  of  Forbes  ft  Co.'s  grant,  made  and 
approved  in  1S35.  It  could  not  change  the 
grant,  nor  affect  its  validity  in  any  degree,  and 
could  only  be  read  to  establish  boundary  as  a 
matter  of  fact;  and  neither  its  admission  nor 
rejection,  when  offered  for  such  purpose,  could 
give  this  court  jurisdiction,  no  matter  which 
side  should  be  injured ;  and  so  this  court,  in  ef- 
fect, held  in  the  case  of  Mackay  v.  Dillon,  4 
How.  447.  The  survey  was  an  ex  parte  pro- 
ceeding for  the  purposes  of  the  land  office,  and 
immaterial  to  Forbes  ft  Co.'s  title. 

On  careful  examination,  we  are  of  opinion 
that  no  one  question  was  raised  and  decided  in 
the  State  courts  that  ^ves  this  court  jurisdie- 
tion  to  revise  such  decision,  and  that  therefore 
the  case  must  be  dismissed  for  want  of  jurie" 
diction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Alabama,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  ii  is  now  her 
ordered  and  adjudged  b^  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed  for 
want  of  jurisdiction. 
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sas""]  VACOB  HUQO  and  John  M.  Bandel, 

Plaintiffs, 

T. 

THE  AUGUSTA  INSURANCE  AND  BANK- 
ING COMPANY  OF  THE  CITY  OF  AU- 
GUSTA. 

Marine  Inauranoe— on  freight  of  memorandum 
article  warranted  free  from  average,  must  be 
loss  in  specie,  to  render  insurer  liable — dam- 
age to  vessel,  when  amounts  to  loss  on  such 
articles. 

In  an  Insarance  upon  freight,  there  is  ne  total 
ioss  of  a  memorandam  article  ss  long  as  the  goods 
have  not  lost  their  original  character,  but  remain 
in  specie,  and  in  that  condition  are  capable  of  be- 
ing shipped  to  their  destined  port,  no  matter  what 
may  he  the  extent  of  the  damage. 

If.  however,  the  articles  are  not  capable  of  being 
earried,  in  specie,  to  the  port  of  destination,  aris- 
ing from  danger  to  the  health  of  the  crew  or  to 
Che  safety  of  the  vessel ;  or  the  public  authorities 
at  the  port  of  distress  order  the  articles  to  be 
thrown  overboard,  from  fear  of  disease,  tnere  would 
be  a  total  loss. 

In  construing  the  contract  of  Insurance  upon 
freight,  the  Interest  of  the  insured,  or  of  the  under- 
writers of  the  cargo,  Is  not  considered.  Therefore, 
If  the  vessel  is  In  a  condition  to  carry  on  the  carso 
to  the  port  of  destination,  or  another  vessel  can  oe 
procured  for  that  purpose,  it  is  the  dutv  of  the 
owner  of  the  vessel  to  carry  It  on,  although  it  may 
be  for  the  interest  of  the  insured  and  insurers  of 
the  cargo  to  sell  it  at  the  port  of  distress. 

If  so  sold,  the  Insured  cannot  recover  for  a  total 
loss  of  freight. 

But  although  it  is  the  duty  of  the  owner  of  the 
vessel,  either  to  repslr  his  own  or  to  procure  an- 
other at  the  port  of  distress  to  carrv  on  the  cargo, 
yet,  if  it  should  be  made  to  appear  that  the  repairs 
or  procurement  of  another  vessel  would  neces- 
sarily produce  such  a  retardation  of  the  voyage  as 
would,  in  all  probability,  occasion  a  destruction  of 
the  article,  in  specie,  before  It  could  arrive  at  the 

fi>rt  of  destination,  or,  from  Ite  damaged  condi- 
ons,  it  could  not  be  reshlpped  in  time,  con8lsten^ 
ly  with  the  health  of  the  crew  or  safety  of  the  ves- 
sel, or  would  not  be  in  a  fit  condition,  from  pesti- 
lential effluvia  or  otherwise,  to  be  carried  on,  it 
then  became  the  duty  of  the  master  to  sell  the 
goods  for  the  benefit  of  whom  It  might  concern. 

A  policy  of  Insurance  upon  ''freight  of  the  bark 
Margaret  Hugg.  at  and  from  Baltimore  to  Rio 
Janeiro  and  back  to  Havana  or  llatansas,  or  a  port 
in  the  United  States,  to  the  smount  of  S5,000,  upon 
all  lawful  goods,  etc..  beginning  the  adventure  up- 
on the  said  freight  from  and  immediately  follow- 
ing the  lading  thereof  aforesaid  at  Baltimore,  and 
oontinulng  the  same  until  the  said  goods,  wares, 
and  merchandise  shall  be  safely  landed  at  the  port 
aforessid,'*  upon  which  s  greater  premium  was 
paid  than  was  nsual  for  the  outward  voyage  alone, 
must  not  be  construed  ss  a  policy  upon  the  round 
voyage. 

The  Insurers  were,  therefore,  not  entitled  to  a 
deduction  for  the  outward  freight. 

f  p  HIS  case  came  up  on  a  certificate  of  division 
X  from  the  Circuit  Court  of  the  United  States 
for  tue  District  of  Maryland. 

The  Reporter  finds  the  following  statement 
prefixed  to  the  opinion  of  the  court,  as  deliv- 
ered by  Mr.  Justice  Nelson: 

This  is  an  acUon  upon  a  policy  of  insurance 
on  the  freight  of  the  bark  Margaret  Hugg,  at 
and  from  Baltimore  to  Rio  Janeiro,  and  back 
to  Havana  or  Matanzas,  with  liberty  to  touch 
and  stay  at  any  intermediate  port  in  case  of 
stress  of  weather,  or  for  the  purpose  of  trans- 
acting businesa.  The  amount,  $6,000;  premium, 
$168.26. 

The  policy  contained  the  usual  memorandum, 

Nora. — Memorandum  articles  in  policy.  Bee  note 
to  4  L.  ed.  U.  8.  76. 

What  is  a  total  loss.  Bee  note  to  22  L.  ed.  U.  B. 
il6. 
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enumerating  varloiis  articles  warranted  free 
from  avera^,  and  all  others  that  were  perish- 
able in  their  own  nature. 

About  four  hundred  tons  of  jerked  beef  were 
shipped  on  board  the  vessel  at  Montevideo, 
whidi  were  to  be  delivered  in  good  order  at  the 
port  of  Matanzas  or  Havana  to  the  consignees, 
^they  paying  freight  The  bill  of  lad-  [*596 
ing  was  signed  the  26th  of  April,  1842. 

The  vessel  sailed  from  Montevideo  on  the 
29th  of  April,  and,  after  being  out  some  forty- 
seven  dajrs,  encountered  a  storm,  and  was  driv* 
en  on  Gingerbread  Ground,  where  she  received 
considerable  damage;  the  rudder  was  broken 
and  unshipped,  and  as  the  extent  of  the  dam- 
age could  not  be  ascertained,  it  was  deemed 
prudent,  on  consultation  with  the  captain  of  a 
wrecking  vessel  and  Bahama  pilot,  to  go  into 
Nassau  for  the  purpose  of  a  survey  and  repairs. 
The  wind  was  fair  for  that  port,  but  strong 
ahead  in  the  direction  of  Matanzas.  The  ves- 
sel was  taken  in  charge  of  one  of  the  wreckers, 
and  arrived  at  Nassau  on  the  second  day,  about 
the  20th  of  June,  and  grounded  on  the  bar 
while  entering  the  harbor,  and  under  the  charge 
of  the  king's  pilot,  and  sustained  a  good  dc^ 
additional  damage. 

A  part  of  the  beef  had  been  thrown  over- 
board to  lighten  the  vessel  while  on  the  Gin- 
gerbread Ground;  and  a  much  larger  quantity 
while  on  the  bar  at  Nassau.  She  had  leaked 
while  on  the  ground  in  the  former  place,  so 
that  it  was  necessary  to  work  the  pumps  every 
half  hour;  and  at  the  latter,  there  was  seven  or 
eight  feet  of  water  in  the  hold,  while  some  four- 
teen men  at  the  pumps. 

The  beef  was  so  much  damaged  by  the  sea- 
water  that  the  board  of  health  at  Nassau  re- 
fused to  allow  but  about  one  hundred  and  fifty 
tons  to  be  landed.  The  rest  was  ordered  to  be 
carried  outeide  the  bar,  and  thrown  into  the  sea, 
for  fear  of  disease;  it  was  wet  and  very  much 
heated,  some  of  it  so  changed  as  to  become 
ffreen,  and  all  emitting  an  ofi'ensive  stench. 
The  portion  allowed  to  be  landed  was  wet  and 
heated,  and  not  in  a  fit  condition  to  be  shipped ; 
and  the  board  of  health  recommended  to  the 
authorities,  that  it  should  be  removed  as  soon 
as  conveniently  could  be. 

The  vessel  was  surveyed  after  the  cargo  was 
discharged,  and  it  was  found  that  the  rudder 
was  entirely  broken  off,  the  forefoot  gone,  and 
the  keel  g^reatly  shattered  and  damaged;  and 
it  appears  to  be  conceded  that  she  could  not 
have  been  repaired  at  that  port  so  as  to  have 
carried  on  the  cargo,  and  that,  if  she  could, 
it  would  have  cost  more  than  half  her  value. 
She  was  repaired  sufliciently  to  bring  her  home 
in  ballast.  It  also  appears  that  there  wa-)  no 
vessel  in  port  that  could  be  procured  to  for- 
ward on  the  remaining  cargo,  even  if  it  had 
been  in  a  condition  to  £«  shipped. 

The  salvors  libeled  the  vessel  and  cargo  for 
salvage  services  in  the  Vice-Admiralty  Court 
of  the  Bahamas  on  the  30th  of  June,  1842,  to 
which  the  master  put  in  an  answer  on  the  7  th 
*of  July,  insisting  that  the  libelants  L*597 
were  entitled  to  compensation  for  pilotage  only, 
and  not  for  salvage. 

The  court,  on  the  18th  of  July,  decreed 
$2,100  salvage  to  the  libelante,  for  services 
rendered  to  the  vessel  and  cargo.  Appraisers 
of  the  vessel  and  cargo  taken  on  shore  had 
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betn  pferiously  appointed ;  and,  on  an  examina- 
tlon  of  the  caivo,  it  was  found  to  be  so  much 
damaged,  and  in  snch  a  condition,  that  they 
advised  an  immediate  sale,  as  it  was  deteriorat- 
ing in  value  daily. 

The  master  assented  to  a  lale,  aeoordinfl^y, 
whidi  was  ordered  by  the  oonrt  on  his  applioa- 
Hon  on  the  1st  of  July.  The  net  proceeds 
amounted  to  $2,664.92.  The  time  occupied  in 
an  ordinary  voyage  from  Nassau  to  Mataniai 
is  three  days,  and  to  Balitmore  ten. 

It  was  proved  by  several  masters  of  vessels, 
that  the  navigation  at  the  place  where  the  Mar- 
garet Hugg  first  grounded,  and  was  visited  by 
the  pilots,  was  very  hazardous,  and  that,  under 
similar  cireiunstances,  they  would  have  con- 
sidered it  their  duty  to  have  carried  their  vea- 
ael  into  the  harbor  at  Nassau. 

The  regular  premium  for  insurance  of  freight 
of  the  cargo  covered  by  the  policy  for  the  out- 
ward voyage  was  about  one  and  one-eighth  per- 
cent. 

Upon  this  state  of  facts  appearing  at  the 
trial,  the  following  questions  were  raised,  and 
presented  to  the  court,  viz.: 

1.  It  being  admitted  that  the  loss  is  to  be 
adjusted  according  to  the  terms  of  the  Balti- 
more Insurance  Company,  if  the  jury  find  that 
Jerked  beef  was  a  perishable  article  within  the 
meaning  of  the  policy,  are  the  defendants  lia- 
ble as  for  a  total  loss  of  freight,  unless  the 
entire  cargo  was  so  totally  destroyed  that  no 
part  of  it  could  have  been  carried  to  the  port 
of  destination  even  in  a  deteriorated  and  value- 
less condition  T 

2.  If  the  jury  find  that,  from  the  condition  of 
that  portion  of  the  cargo  sold  at  Nassau  (oc- 
casioned by  the  disasters  stated  in  the  testi- 
mony), it  was  for  the  interest  of  the  insured 
and  insurers  upon  the  carso  that  it  should  be 
ao  sold,  and  not  transported  to  Matanzas,  is  the 
plaintiff  entitled  to  recover  for  a  total  loss  of 
freight,  provided  his  own  vessel  could  have 
been  repaired  in  a  reasonable  time,  so  as  to  per- 
form the  voyage  in  safety,  or  he  could  have 
procured  another  vessel,  and  have  transmitted 
to  the  port  of  destination,  in  its  deteriorated 
stats,  the  portion  sold  at  Nassau?    And, 

3.  Assuming  that  the  plaintiff  is  entitled  to 
recover,  is  the  policy  on  the  amount  mentioned 
for  one  entire  voyage  round,  from  Baltimore 
out  and  home  again?  And  are  the  defendants 
entitled  to  deduct  from  the  amount  insured  the 
freight  earned  in  the  voyage  from  Baltimore  to 
Rio  upon  the  outward  cargo? 
598*]  *The  cause  was  argued  by  Mr.  Mayer 
and  Mr.  Nelson  for  the  plaintiffs,  and  Mr.  David 
Stewart  and  Mr.  Johnson  for  the  defendants. 
The  following  is  a  very  brief  sketch  of  the  re- 
spective arguments; 

Mr.  Mayer^  for  the  plaintiffs: 

The  premium  was  d<%uble  what  would  have 
been  demanded  for  half  the  voyage.  Some  of 
the  beef  was  thrown  out  as  spoiled,  the  rest 
landed,  somewhat  injured.  Then  came  a  libel 
for  salvage,  and  a  decree  for  it.  No  funds  ex- 
isting to  pay  it,  or  make  the  necessary  repairs 
with,  a  sale  was  ordered.  We  abandoned,  and 
now  claim  for  a  total  loss.  The  policy  is  a 
blank  cargo  policy,  filled  up  with  an  insurance 
on  freight.  Does  the  claun  arise  where  the 
articles  are  not  entirely  lost?  In  Enffland  the 
courts  of  Common  Plcaa  mad  King's   9ench 


have  decided  differently.  8  Boe.  A  PnlL 
474;  Marshall  on  Ins.  227,  666;  2  Maule  &  Selw. 
247 — that  the  articles,  though  not  lost,  might 
be  deemed  extinct;  32  Com.  Law  Rep.  116; 
1  Wheaton,  219,  226— «ase  of  memorandum  ar- 
ticles; 2  Phillips  on  Insurance,  486 — all  the 
decisions  cited;  6  Cowen,  270. 

The  law  was  settled  in  England  by  the  case 
of  Roox  V.  Salvador,  3  Bing.  N.  C.  266;  S.  0. 
1  Bing.  626;  and  there  is  nothing  contradictorr 
in  the  decisions  of  this  court.  Hie  case  in  1 
Wheaton  depended  on  particular  circumstances. 
If  the  beef  had  to  be  tnrown  overboard  for  tha 
sake  of  health,  it  eould  not  be  considered  mj 
longer  as  beef  for  all  commercial  purposes.  If 
the  voyage  is  broken  up,  there  is  an  end  to 
freight;  and  it  was  broken  up  here  by  the  perils 
insured  against.  There  is  no  difference  between 
memorandum  and  other  articles,  when  a  total 
loss  ensues.  Marshall  on  Ins.  686;  12  East^ 
304;  16  East,  666;  6  Mass.  119,  318,  whera  tha 
cases  are  cited;  1  Wheat.  219. 

The  vis  major  of  the  claim  for  salvage  broka 
up  the  voyage  and  destroyed  the  propei^.  The 
beef  was  in  a  fermenting  state.  The  condition 
of  the  vessel  was  hopelem.  As  to  the  effect  of 
vis  major,  7  Com.  Law  Rep.  202. 

Second  question  certified. 

This  involves  the  discretion  of  the  captain. 
The  owner  of  the  vessel  is  bound  by  his  cob* 
tract  to  carry  the  goods.  If  the  perils  of  the 
sea  require  a  transshipment,  it  is  his  privilege 
and  dut^  to  make  it.  But  if  there  be  a  difficum 
in  obtaining  a  vessel,  the  master  is  not  bound 
to  pay  an  excessive  freight  7  East,  44;  7 
Com.  Law  Rep.  364,  same  as  3  Brod.  &  Bing. 
97 ;  86  Com.  Law  Rep.  166,  same  as  9  AdolpL 
ft  Ellis,  314;  4  Johns.  Ch.  226;  7  Cowen,  684| 
4  Wend.  64;  12  Johns.  107;  Abbott  on  Shipp. 
360,  461. 

*But  if  the  court  should  think  that  it  [*699 
was  the  duty  of  the  master  to  transship,  tlMB 
I  say  that,  if  there  was  ground  of  abandon- 
ment from  vis  major,  the  captain  became  the 
agent  of  the  insurers,  and  they  must  be  respon- 
sible for  his  errors.  9  Johns.  28.  If  half  the 
property  is  lost,  it  is  not  the  duty  of  the  mas- 
ter to  transship. 

The  captain  is  the  tLBent  of  the  adventure^ 
and  if  the  jury  justi^  him  as  to  the  vessel  or 
cargo,  his  acts  bind  all  parties.  6  Peters,  604; 
1  Johns.  400.  The  exigency  would  have  jus- 
tified a  prudent  man  in  acting  as  he  did,  if 
there  haa  been  no  insurance.  He  is  to  act  for 
the  general  good,  mindful  of  the  owners  and 
insurers.  3  Moore,  133,  quoted  in  2  Phillips^ 
268.  Was  not  this  a  judicial  sale?  The  judga 
ordered  it,  not  upon  the  petition  of  the  master, 
but  as  an  order  of  the  court.  The  opposita 
par^  appeared,  and  did  not  object  to  it.  1 
Wash.  C.  C.  630. 

The  third  question  relates  to  the  quantum 
of  recovery.  The  outward  cargo  belonged  to 
the  owners  of  the  vessel,  and  thus,  in  fact,  no 
freight  was  earned.  But  we  are  charged  with 
a  constructive  freight.  Suppose  the  owner 
could  earn  freight  from  himself,  this  is  aa 
open  policy,  and  value  must  be  proved.  There 
is  no  evidence  to  show  that  the  value  of  the  out- 
ward freiffht  was  just  half  of  the  whole  sum 
insured.  It  eould  not  be  a  round  voyage,  be- 
cause the  owners  sent  out  an  adventure,  and 
only  intc3ide4  ^  carp  freight  on  the  return.    In 
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tn  open  poHcy,  we  tiav«  only  to  show  that  we 
had  that  amount  of  interest  when  the  loss  oc- 
curred. We  paid  a  premium,  double  of  what 
we  would  have  been  charged  for  the  outward 
voyage  alone.  It  could  not,  therefore,  have  been 
intended  as  a  round  voyage.  3  Caines,  16;  7 
Gill  &  Johns.  293;  12  Wheat  383;  3  Wend. 
283;  2  Wash.  C.  C.  89;  1  Rawle,  97;  33  Com. 
Law  Rep.  124,  or  3  Bam.  ft  Adolph.  198;  4 
Peck,  429;  3  Com.  Law  Rep.  480;  2  Starkie, 
673. 

Mr.  Stewart,  for  the  defendants: 

It  is  proper  that  some  omissions  of  the  oppo- 
site counsel  should  be  supplied.  In  the  first 
place,  the  captain  knew  that  he  was  insured; 
the  answer  to  the  libel  says  so.  In  the  next 
place,  he  could  have  prosecuted  his  voyage. 
The  answer  to  the  libel  says,  that  "without 
any  assistance  trom  Demeritt  and  his  party,  he 
could  have  got  the  bark  clear  of  the  Ginger- 
bread  Ground,  and  could,  without  any  other 
than  the  ordinary  dangers  of  the  sea,  have  pro- 
ceeded in  the  prosecution  of  their  voyage."  In 
the  third  place,  the  condition  of  the  cargo  was 
not  so  bad.  The  report  of  the  board  of  health, 
made  on  the  29th  of  June,  1842,  says,  that  "the 
600*]  quantity  of  beef  *which  is  housed  in 
the  store  appears  to  the  board  to  be  in  a  sound 
condition,  and  fit  for  the  purpose  for  which  it 
was  cured."  This  was  made  on  the  29th.  On 
the  30th,  the  captain  petitioned  for  a  sale, 
which  took  place  on  the  1st  of  July.  In  the 
affidavit  to  support  the  motion  for  a  sale,  the 
captain  says  "he  had  intended,  previous  to  the 
commencement  of  the  action,  that  the  sale  of 
such  beef  should  take  place  in  the  early  part  of 
the  present  week."  Wnat  became  of  the  cargo  T 
In  fact,  it  went  to  the  very  port  of  destination. 
The  captain  says,  in  his  deposition,  that  Ad- 
derly  "bought  the  beef  with  the  intention  of 
■hipping  it  to  Matanzas."  Strobel,  the  super- 
cargo, says,  "the  vessel  had  no  means  of  her 
own  to  make  the  repairs  with,  but  Mr.  Starr, 
the  agent  of  the  underwriters,  offered  to  ad- 
vance mony  for  repairs  upon  bottomry."  The 
libel  for  salvage  was  contested,  and  limited  to 
pilotage,  and  yet  a  sale  took  place. 

As  to  the  first  question  certified.  The  object 
of  the  policy  is  to  protect  underwriters  by  ex- 
cluding small  loses.  Partial  losses,  therefore, 
are  not  recoverable,  as  long  as  part  of  the  cargo 
remains  not  liable  at  all.  3  Bos.  &  Pull.  478, 
does  not  impugn  this  doctrine,  because  the  ar- 
ticles were  thrown  overboard  from  necessity. 

In  Roux  V.  Salvador  there  was  a  special  ver- 
dict, in  which  the  jury  found  that  the  hides 
would  have  lost  their  diaracter  from  putrefac- 
tion. The  court  relied  upon  this.  Of  course 
there  was  a  total  loss.  The  counsel  then  re- 
ferred to  the  following  cases:  Park,  191,  186; 

2  Maule  &  Selw.  371;  2  Com.  Law  Rep.  65, 
or  7  Taunton,  164;  4  Martin,  N.  S.  640;  16 
East,  214;  1  Caines,  196;  3  Caines,  108;  4 
Johns.  139;  4  Wendell,  33;  7  Cranch,  416;  8 
Cranch,  39;  3  Wash.  C.  C.  366;   1  Wlieat  69; 

3  Mason,  420.  From  the  time  of  1  Wheaton  to 
3  Mason,  the  question  was  not  mooted,  and 
when  it  was,  it  was  only  jwn  the  authority 
of  15  East.  5  Meeson  &  Welsby  explains  15 
East  to  have  been  an  insurance  upon  each  par- 
cel. But  here  a  part  of  the  beef  was  good,  and 
sold  for  fifty  per  cent,  of  its  cost.  From  this 
Joss  our  contract  ezempta  ua.     The  assured 
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warrant  that  they  will  not  charge,  except  fw 
general  average.  The  vessel  was  within  tliree 
days'  sail  of  Matanzas.  and  if  the  jury  find 
that  beef  was  a  perishable  article,  we  eannot  be 
liable. 

The  second  question  assumes  that  the  vessel 
c6uld  have  been  repaired,  or  that  another  vessel 
might  have  been  obtained.  Could  the  act  of 
the  captain  give  the  plaintiffs  a  right  to  re> 
cover  m  this  action!  The  opposite  counsel 
wish  to  make  the  cargo  a  test  of  the  rule  re- 
specting freight ;  but  the  cargo  is  nothing  to  us. 
The  agency  of  the  captain  binds  all  parties 
*who  are  within  the  contract  of  in-  [*601 
demnity,  but  not  those  who  are  beyond  it 
There  was  no  necessity  for  a  sale,  if  another 
vessel  could  have  been  had.  1  Johns.  206;  3 
Johns.  321;  9  Johns.  21;  2  Pick.  104;  23 
Pick.  405;  10  Com.  Law  Rep.  366.  These  cases 
show  that,  if  the  captain  could  transship,  it 
was  his  duty  to  eary  on  the  cargo.  The  ex- 
pense is  nothing  to  us.  It  might  have  cost  half 
the  freight.    4  Wendell,  64. 

On  the  third  question.  Mr.  Stewart  cited 
and  commented  upon  20  Com.  Law  Rep.  342; 
36  Com.  ]^w  Rep.  216. 

Mr.  Johnson,  on  the  same  side: 

As  to  the  first  question.    Certain  articles  are 
inserted  in  the  memorandum,  to  guard  against 
frauds  upon  the  underwriters,  because  no  one 
could  tell  whether  or  not  the  losses  arose  from 
the  perils  insured  against     For  example,  it  is 
impossible  to  say  how  far  the  injury  to  the  beef 
proceeded  from  the  perils  of  the  sea,  or  whether 
or  not  it  would  have  been  putrid,  if  there  bad 
been   no   storms.     Therefore   we   only   insured 
against  a  total  loss.    The  question  assumes  that 
the  master  could  have  carried  on  the  beef  in  hii 
own  or  some  other  vessel — in  a  valueless  con- 
dition, it  is  true.    But  does  this  make  us  liable? 
We  may  lay  down  these  two  propositions: 

1st  The  case  cited  from  Wheaton  establishei. 
that,  if  a  vessel  arrives  at  her  port,  the  under- 
writers are  not  responsible,  unless  in  case  of 
general  average. 

2d.  W^bere  the  vessel  couM  go  on.  the  ssme 
rule  roust  be  applied  as  if  she  had  actually  gone 
on.  Otherwise,  it  is  in  the  power  of  the  cap- 
tain to  convert  no  loss  into  a  total  loss,  llie 
underwriters  are  placed  completely  in  hii 
power.  In  this  case,  if  the  vessel  had  pursued 
ner  voyage,  the  underwriters  would  not  have 
been  responsible.  Originally,  the  doctrine  was 
more  extensive  upon  our  side  than  now,  b^ 
cause  it  was  held  that,  if  any  article  existed  at 
all,  the  insurers  were  discharged.  The  case  in 
3  Bingham  only  corrects  this  in  its  vicious  ex- 
tent; it  only  makes  the  underwriters  free,  if 
the  cargo  arrives  consisting  of  the  same  articles 
which  composed  it  before — that  is,  if  flour  is 
still  flour,  hides  are  still  hides,  etc.  The  ques- 
tion of  value  is  left  out  of  view  altogether.  The 
question  before  us  is,  not  whether  the  jury 
must  find  that  the  beef  had  ceased  to  be  beef 
or  not,  but  only  speaks  of  its  value.  1  Wheaton, 
219,  decides  this.  It  says  that  the  considers' 
tion  of  quantity  or  value  is  of  no  consequence. 
If,  therefore,  ever  so  small  a  quantity  of  the  ar- 
ticle arrives,  or  ever  so  much  injui>ed,  the  un- 
derwriters are  not  responsible.  The  master's 
duty  was  to  go  on.  The  case  of  Roux  v.  Sal- 
vador does  not  'justify  the  sale  at  Nas-  [*60S 
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■au.     The  hides  in  that  cem  would  hare  lost 
their  character  as  hides. 

As  to  the  second  question.  Thia  assumes  that 
the  master  could  have  repaired  his  vessel.    The 

Suestion  of  cost  is  not  involved.  Was  it  not  his 
uty  to  send  on  the  cargo?  If  the  other  side 
are  right,  it  is  always  in  Uie  power  of  the  as- 
sured to  bind  us  by  stopping  short,  when  we 
would  not  have  been  responsible  if  the  cargo 
had  been  carried  on.  The  a^ncy  of  the  master 
only  begins  when  the  liabiiitv  of  the  under- 
writers is  absolutely  fixed.  The  law  is  settled 
in  England,  New  York,  Louisiana,  and  in  this 
court.  If  the  cargo  remains,  specifically,  the 
underwriters  cannot  be  held  responsible  for  a 
total  loss  upon  memorandum  articles.  3  Caincs. 
108;  1  Johns.  305;  3  Johns.  328;  14  Johns. 
139,  143,  144,  145;  23  Peck,  405-409,  412, 
414-416;  4  Bam.  &  Cress.  366;  3  Kent's  Com. 
210,  212,  213;  36  Com.  Law.  Rep.  157,  or  9 
Adolph.  &  Ellis,  314,  cites  the  above  from 
Kent,  with  approbation;  3  Mason,  429,  440;  16 
East,  214,  overrules  6  East. 

The  owner  of  the  carp^o  is  bound  to  pay 
freight  if  the  cargo  arrives,  no  matter  how 
much  injured  it  may  be.  On  memorandum 
articles,  the  undenvriters  are  not  responsible 
for  anything  but  a  total  loss.  The  policy  con- 
tains such  a  clause,  and  no  one  has  a  right  to 
strike  it  out.  But  the  question  supposes  a  dis- 
eretion  to  exist  in  the  master,  to  act  for  the 
benefit  of  all  parties.  But  how  can  he  do  so 
when  their  interests  are  contradictory  T  If  he 
eould  have  gone  on,  then  a  loss  of  freight  has 
occurred,  not  from  the  perils  of  the  sea,  but 
from  the  conduct  of  the  master.  If  he  has 
acted  for  the  benefit  of  the  owners  of  the  cargo, 
that  is  nothing  to  us.  We  only  insured  that 
freight  should  be  earned,  not  that  it  should  be 
actually  received.  It  might  have  been  for  the 
interest  of  the  owner  of  the  ship  and  the  owner 
of  the  cargo  to  terminate  the  voyage  at  Nassau. 
But  it  was  not  for  our  interest,  and  we  cannot 
be  bound  by  the  act. 

Third  question.  Was  it  a  round  voyage! 
We  rely  on  2  Starkie,  673;  3  Com.  Law  Rep. 
408. 

Mr.  Nelson,  for  the  plaintiffs,  in  reply  and 
eonclusion : 

I  admit  that,  if  the  loss  was  not  total,  we 
cannot  recover.  But  the  proposition  is  a  sur- 
prising one,  which  asserts  that  an  article  can 
be  totally  valueless  in  point  of  fact,  and  yet 
not  be  a  total  loss  in  point  of  law.  The  ob- 
ject of  all  contracts  of  insurance  is  to  preserve 
property,  and  here  its  value  is  admitted  to  be 
entirely  destroyed.  There  is  no  adjudged  case 
which  sanctions  such  a  doctrine.  I  speak  not 
of  the  language  used  by  courts,  but  of  points 
decided.  It  has  never  been  before  this  eouri. 
60S*]  *We  do  not  assert  that  a  loss  of  a  part 
can  be  considered  a  total  loss.  In  7  Jonns. 
Ch.  415,  the  loss  of  a  part  of  the  hides  was 
held  to  be  a  partial  loss.  This  is  settled  law  in 
the  United  States.  Massachusetts  has  followed 
it.  But  it  is  not  our  question.  In  8  Cranch, 
47,  it  is  said  that  nothing  short  of  physical  ex- 
tinction or  extinction  in  value  will  justify  an 
abandonment  of  memorandum  articles;  but  it 
fa  not  settled  whether  extinction  in  value  will 
be  sufficient.  1  Wheaton,  219,  is  not  like  our 
caae.  The  vessel  there  did  not  put  into  any 
port  of  distress,  but  arrived  at  her  destination. 
t9  Uod. 


In  the  New  York  cases,  the  language  of  the 
judffes  is  strong,  but  the  cases  themselves  are 
distinffuishable  from  ours.  [Mr.  Nelson  here 
remarked  upon  the  case  of  Griswold  v.  New 
York  Ins.  Co.  in  1  Johnson,  and  again  re- 
ported in  3  Johnson,  and  also  upon  the  case  in 
14  Johnson.] 

These  New  York  cases  rest  upon  a  dictum 
of  Lord  Mansfield,  which  has  been  overruled 
aeain  and  again.  [Mr.  Nelson  then  examined 
all  the  cases  in  chronological  order,  viz.:  Park 
on  Insurance,  263 ;  same  book,  247 ;  Cocking  v. 
Eraser,  4  Doug.  295;  7  T.  R.  218 — where  the 
first  doubt  of  Cocking  v.  Eraser  was  expressed 
by  Lord  Kenyon,  Park  on  Ins.  252;  Dyson  v. 
Rowcroft,  3  Bos.  dt  Pull.  474— where  it  is  said 
that  Cocking  y.  Eraser  is  much  shaken;  15 
East;  16  East,  214;  17  Com.  Law  Rep.  408, 
409,  or  9  Barn.  &  Cress.  411;  and  the  case  of 
Roux  ▼.  Salvador,  which  came  up  twice,  27 
Com.  Law  Rep.  481  or  1  Bing.  N.  C.  526, 
and  32  Com.  Law  Rep.  115;  5  Maule  ft  Selw. 
447.] 

The  English  authorities  appear  to  settle  the 
point,  that,  if  the  value  of  an  article  is  de- 
stroyed, it  is  a  total  loss.  This  opinion  is  forti- 
fied by  Stevens  and  Benecke  on  Average,  p.  435. 

The  New  York  cases  rely  upon  Peking  v. 
Eraser.  There  is  a  learned  argument  on  the 
subject  in  14  Conn.  Rep.  47. 

As  to  the  second  question.  It  is,  that,  as- 
suming a  power  to  transship  when  the  articles 
were  damaged,  whether  an  insurance  upon 
freight  can  be  recovered,  it  beins  granted  that 
the  cargo  was  insured  and  that  it  was  for  the 
interest  of  all  parties  to  selL  The  opposite 
counsel  says  that  23  Pickering  closes  this  case. 
But  I  think  not.  [Mr.  Nelson  commented  on 
the  authority.]  The  question  to  be  settled  is. 
What  ought  the  master  to  dot  The  authorities 
read  by  Mr.  Mayer  have  not  been  answered. 
Thev  show  that  where  the  master  is  in  the 
double  situation  of  protector  of  the  ship  and 
cargo,  he  must  act  with  a  sound  discretion. 
Another  point  open  upon  the  record  is,  that  the 
vessel  was  in  the  hands  of  the  Law.  The  vessel 
entered  the  port  on  the  22d  of  June,  and  was 
sold  on  the  1st  of  July.  The  goods  were 
taken  from  the  control  of  the  master  and 
placed  in  custody  *of  the  law.  The  sale  [*604 
was  a  judicial  one,  and  the  captain  only  did 
what  his  duty  required. 

As  to  the  third  question.  This  very  point  is 
decided  in  12  Wheat.  383. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court,  after  reading  the  statement  prefixed 
to  this  report: 

The  first  point  certified,  upon  the  assump- 
tions stated,  involves  the  question,  whether  the 
underwriter  of  a  policy  upon  freight  of  goods 
warranted  free  from  average  is  liable,  as  for  a 
total  loss,  unless  the  goods  be  actually  de- 
stroyed by  one  of  the  perils  insured  against,  so 
as  to  be  incapable  of  shipment  to  the  port  of 
destination;  or  whether  a  total  loss  may  result 
at  the  port  of  distress  from  the  goods  having 
been  so  much  damaged,  that,  if  sent  on,  they 
would  become  of  no  value  at  the  time  they 
reached  the  port  of  destination ;  and  hence,  in- 
stead of  being  sent  on,  may  be  sold  for  the 
benefit  of  whom  i1  may  concern. 

The  contract  of  insurance  upon  freight  is, 
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that  tlie  j^oodi  shall  arriye  at  the  port  of  deliv- 
ery notwithstandinff  the  perils  insured  against; 
and  that,  if  they  fail  thus  to  arrive,  and  the 
owner  is  thereby  unable  to  earn  his  freight,  the 
underwriter  will  make  it  ffood. 

It  does  not  undertake  that  the  goods  shall  be 
delivered  in  a  sound  or  merchan&ble  state,  or 
that  the  vessel  in  which  they  are  shipped  shall 
be  safe  against  the  dangers  of  the  sea,  but  that 
it  shall  be  in  the  power  of  the  insured  to  earn 
his  freight;  that  is,  that  the  perils  insured 
against  shall  not  prevent  the  ship  from  earning 
full  freight  for  the  assured  in  that  voyage.  If 
the  ship  and  cargo  remain,  notwithstanding 
the  disasters,  in  a  condition  to  continue  the  voy- 
age, it  is  in  his  power  to  earn  freight,  and  he  is 
bound  to  proceed;  but  if  damage  happens  to 
either,  and  the  voyage  is  broken  up,  so  that  no 
freight  can  be  earned,  the  owner  is  entitled  to 
recover,  as  for  a  total  or  partial  loss,  according 
as  he  may  or  may  not  have  earned  freight  pro 
rata  itineris. 

If  the  damage  happens  to  the  vessel,  and 
that  can  be  repaired  at  the  port  of  distress  in  a 
reasonable  time,  and  at  a  reasonable  expense,  it 
is  the  duty  of  the  owner  to  make  the  repairs, 
and  to  continue  the  voyage  and  earn  his  freight; 
and,  on  the  other  hand,  if  the  damage  happens 
to  the  goods,  and  the  ship  be  in  a  capacity  to 
proceed,  or,  if  disabled,  another  can  be  pro- 
cured upon  reasonable  terms,  the  owner  of  the 
ship  will  still  be  entitled  to  perform  the  vovage 
and  recover  his  freight,  unless  the  goods  have 
been  totally  destroyed.  In  every  case,  before 
he  can  recover  of  the  underwriter,  he  must 
605*]  show  that  *he  was  prevented  by  one  of 
the  perils  insured  against  from  completing  the 
voyage,  and,  for  that  reason,  had  failed  to  en- 
title himself  to  freight  from  the  shippers. 

The  first  point  certified  to  us  assumes  that 
the  ship  was  capable  of  carrying  on  the  cargo 
to  the  port  of  delivery  notwithstanding  the  in- 
juries received ;  and  the  only  question  is,  wheth- 
er the  cargo  was  so  much  damaged,  and  in  such 
a  condition,  as  to  have  dispensed  with  that 
duty. 

In  the  case  of  memorandum  articles,  the  ex- 
ception of  particular  average  excludes  a  con- 
structive total  loss;  and,  of  course,  the  princi- 
ple which  allows  an  abandonment  where  the 
loss  exceeds  half  the  value  does  not  apply. 
There  must  be  an  actual  total  loss  of  the  goods. 
The  object  of  the  clause  is  to  protect  the  under- 
writer from  any  partial  loss  on  articles  of  a  per- 
ishable nature,  whidi  are  liable  to  inherent  de- 
cay and  damage,  independently  of  the  damage 
occasioned  by  the  penis  insured  against;  and 
where  it  would  be  difficult,  if  not  impossible,  to 
distinguish  between  them.  In  case  of  a  total 
loss,  consequent  upon  the  happening  of  one  of 
the  perdls,  the  whole  damage  is  presumed  to 
liave  arisen  from  that  cause,  and  thus  all  dis- 

f>ute  is  avoided  as  to  the  origin  or  nature  of  the 
oes. 

What  constitutes  a  total  loss  of  a  memoran- 
dum article  has  been  the  subject  of  frequent 
discussion,  both  in  the  courts  of  England  and 
this  countij,  and  in  the  former  of  some  diversi- 
ty of  opinion;  but,  in  most  of  the  cases,  the 
decisions  have  been  uniform,  and  the  principle 
governing  the  question  regarded  as  settled; 
and  that  is,  so  long  as  the  goods  have  not  lost 
their  original  chaiacter,  but  remain  in  specie. 


and  in  that  oondition  are  capable  of  being 
shipped  to  the  destined  port,  there  cannot  be  a 
total  loss  of  the  article,  whatever  may  be  tht 
extent  of  the  damage,  so  as  to  subject  the  un- 
derwriter. The  loss  is  but  partial.  The  cases 
are  numerous  on  the  subject,  and  will  be  found 
collected  in  Park  on  Marine  Ins.  ch.  6,  subd. 
13,  p.  247;  2  Phillips  on  Ins.  ch.  18,  p.  483; 
and  3  Kent's  Com.  296,  296.  It  would  be 
useless  to  refer  more  particularly  to  them. 

The  only  doubt  that  has  been  expressed  in 
respect  to  the  soundness  of  this  rule  is,  whether 
a  aestruction  in  value  for  all  the  purposes  of 
the  adventure,  so  that  the  objects  of  the  voyage 
were  no  longer  worth  pursuing,  should  not  be 
regarded  as  a  total  loss  within  the  memoran- 
dum clause,  as  well  as  a  destruction  in  specie. 
But  although  this  has  been  suggested  in  several 
cases  in  England  as  a  proper  qualification, 
and  as  coming  within  the  obligation  oi  the  un- 
derwriter, there  is  no  case  to  l^  found  in  which 
the  suggestion  has  received  the  sanction  of 
judicial  authority. 

In  this  country  the  rule  has  been  uniform, 
that  there  must  *be  a  destruction  of  the  [*606 
article  in  specie,  as  will  be  seen  by  a  reference 
to  the  following  authorities:  Maggrath  v. 
Church,  1  Caines,  196,  Neilson  v.  Col.  Ins.  Ca 
3  lb.  108;  Le  Roy  v.  Gouverneur,  1  Johns.  Gas. 
226,  Griswold  v.  New  York  Ins.  Co.  1  Johns. 
205,  Livingston,  J.,  S.  C.  3  lb.  321,  Saltus  v. 
Ocean  Ins.  Co.  14  lb.  138;  Whitney  y.  N.  V. 
Firemen  Ins.  Co.  18  lb.  208,  Brooke  y.  Louisi- 
ana State  Ins.  Co.  4  Martin,  N.  S.  640,  a  C. 
6  lb.  630,  Morean  v.  U.  S.  Ins.  Co.  1  Wheat 
219,  McGaw  v.  Ocean  Ins.  Co.  23  Pick,  405. 
3  Sumner,  644;  1  Story,  342. 

Whether  the  test  of  liability  is  made  to  de- 
pend upon  the  destruction  in  specie,  or  in  value, 
would,  we  are  inclined  to  think,  as  a  general 
rule,  make  practically  very  little,  if  any,  di^er 
ence;  for  while  the  goods  remain  in  specie, 
and  are  capable  of  being  carried  on  in  that  con- 
dition to  the  destined  port,  it  will  rarely  happen 
that  on  their  arrival  they  will  be  of  no  value  to 
the  owner  or  consignee.  The  proposition  as- 
sumes a  complete  destruction  in  value,  other- 
wise the  uncertainty  attending  it  would  be  an 
insuperable  objection;  and,  in  that  view,  it 
may  be  a  question  even  if  the  degree  of  deteri- 
oration would  not  be  fip*eater  to  constitute  a 
total  loss  than  is  required  under  the  present 
rule. 

The  rule  as  settled  seems  preferable,  for  its 
certainty  and  simplicity,  and  as  affording  the 
best  security  to  the  underwriter  against  the 
strong  temptation  that  may  frequently  exist,  on 
the  part  of  the  master  and  shipper,  to  convert 
a  partial  into  a  total  loss. 

Mr.  Park  in  speaking  of  the  case  of  Cocking 
v.  Fraser,  4  Doug.  295,  a  leading  one  in  the 
establishment  of  the  rule,  observes  that  the 
wisdom  of  the  decision  is  apparent;  for,  other 
wise,  it  would  be  a  constant  temptation  to  the 
assured,  whenever  a  cargo  of  this  description 
was  likely  to  reach  the  port  of  destination  in  an 
unsound  state,  to  throw  the  loss  upon  the  un- 
derwriters, by  voluntarily  giving  up  the  further 
prosecution  of  the  voyage,  to  which  they  wen 
not  liable  by  the  terms  of  the  memorandum 
1  Park,  249. 

The  rule,  it  will  be  observed,  as  we  havs 
stated  it^  contemplates  the  arrival  of  the  good^ 
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or  Bome  part  of  them,  in  specie,  at  the  port  of 
delireiy;  or  that  they  were  capable  ox  being 
■hipped  to  that  port  m  specie.  And  hence,  if 
the  eommodity  be  damaged  so  that  it  would 
not  be  allowed  to  remain  on  board  consistently 
with  the  health  of  the  crew  or  safety  of  the 
▼easel,  or  if  permission  be  refused  to  land  the 
■ame  by  the  public  authorities  at  the  port  of 
distress  for  fear  of  disease,  and,  for  these  and 
like  causes,  should,  from  necessity,  be  destroyed 
by  beine  thrown  overboard,  notwithstanding 
607*]  the  article  existed  *in  specie,  and  might 
have  been  carried  on  in  that  condition,  there 
would  still  be  a  total  loss  within  the  meaning 
of  the  policy.  In  the  cases  supposed,  it  is  as 
effectually  destroyed  by  a  peril  insured  against, 
as  if  it  had  gone  to  the  bottom  of  the  sea  from 
the  wredk  of  the  ship.  The  same  result  follows, 
also,  if  the  goods  be  so  much  damaged  as  to  be 
incapable  of  reaching  the  port  of  destination  in 
their  orginal  character. 

These  principles  are  either  stated  in,  or  are 
teirly  deducible  from,  several  cases,  but  espe- 
cially from  the  cases  of  Dyson  v.  Rowcroft,  3 
Bos.  &  Pull.  474,  and  Roux  v.  Salvador,  3  Bing. 
K.  C.  266,  and  S.  G.  1  Bing.  N.  C.  526. 

In  Roux  ▼.  Salvador,  in  the  Exchequer,  it 
was  observed  that  the  argument  rested  upon 
the  position,  that,  if,  at  the  termination  of  the 
risk,  the  eoods  remained  in  specie,  however 
damaged,  there  was  not  a  total  loss ;  and  it  was 
admitted  that  the  position  might  be  just,  if,  by 
the  termination  of  the  risk,  was  meant  the 
arrival  of  the  goods  at  their  place  of  destina- 
tion; but  that  there  was  a  fallacy  in  applying 
those  words  to  the  termination  of  the  adventure 
before  that  period  by  a  peril  of  the  sea,  as  the 
object  of  the  policy  is  to  obtain  an  indemnity 
for  any  loss  that  the  assured  might  sustain  by 
the  ffoods  being  prevented  by  the  perils  of  the 
sea  from  arriving  in  safety  at  the  port  of  desti- 
nation. 

It  was  also  remarked,  that,  if  the  goods  once 
damaged  by  the  perils  of  the  sea,  and  necessari- 
ly landed  before  the  termination  of  the  voyage, 
were,  by  reason  of  that  damage,  in  such  a  state, 
though  the  species  be  not  utterly  destroyed, 
that  they  could  not  with  safety  be  reshipped 
into  the  same  or  any  other  vessel— or  if  it  was 
certain  that  before  the  termination  of  the  orig- 
inal voyage  the  species  itself  would  disappear — 
in  any  of  these  cases,  the  circumstance  of  their 
existence  in  specie  at  the  forced  termination  of 
the  risk  was  of  no  importance. 

The  jury  had  found  in  that  ease,  that  the 
hides  were  so  far  damaged  by  a  peril  of  the 
aea  that  they  never  could  have  arrived  at  the 
port  of  destination  in  the  form  of  hides;  and  as 
the  destruction  was  not  complete  when  they 
were  taken  out  of  the  vessel  at  the  port  of  dis- 
tress, they  became,  in  their  then  condition,  a 
salvage  for  the  benefit  of  the  party  who  was 
to  sustain  the  loss. 

In  respect  to  the  first  point,  therefore,  the 
court  direct  that  it  be  certified  to  the  Circuit 
Gourt,  that,  if  the  jury  find  that  the  jerked 
beef  was  a  perishable  article  within  the  mean- 
ing of  the  policy,  the  defendant  is  not  liable  as 
for  a  total  loss  of  the  freight,  unless  it  appears 
that  there  was  a  destruction  in  specie  of  the 
entire  cargo,  so  that  it  had  lost  its  original 
character  at  Nassau,  the  port  of  distress,  or 
•08*]  that  a  tital  destruction  would  *have 
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been  inevitable  from  the  damage  received,  if 
it  had  been  reshipped  before  it  could  have  ar- 
rived at  Matanzas,  the  port  of  destination. 

The  second  point  certified  assumes  that  the 
vessel,  notwithstandinff  the  disaster,  was  in  a 
condition  to  carry  on  the  cargo,  or  that  another 
could  be  procured,  and  the  question  is,  whether 
the  plaintiff  is  entitled  to  recover,  as  for  a  total 
loss  of  freight,  if  it  appeared  that  it  was  for 
the  interest  of  the  insured  and  insurer  of  the 
cargo,  on  account  of  the  damaged  condition  of 
the  portion  sold,  that  it  should  have  been  sold, 
and  not  carried  on  to  Matanzas,  the  port  of 
delivery. 

Many  of  the  considerations  stated  in  our  ex- 
amination of  the  first  point  certified  have  a 
direct  application  to  this  one;  as  it  there  ap- 
pears that  the  interest  of  the  insured,  or  of  the 
underwriter  of  the  cargo,  is  not  taken  into  the 
account,  nor  in  any  way  regarded  in  deter- 
mining whether  or  not  a  total  loss  of  the 
freight  has  happened  from  any  of  the  perils 
insured  against,  but  whether  there  has  been 
a  destruction  of  the  entire  cargo  in  specie,  or 
such  damage  received  as  would  inevitaoly  pre- 
vent the  arrival  of  any  portion  of  it  in  specie 
at  the  destined  port. 

The  interest  of  the  owner  of  the  cargo  may 
frequently  be  adverse  to  that  of  the  owner  of 
the  ship;  for  although  the  goods  remain  in 
specie,  and  in  that  condition  capable  of  being 
carried  on,  it  may  be  for  the  interest  of  the 
owner,  or  of  the  insurer  of  the  cargo,  to  have 
it  sold  in  its  then  damaged  state  at  the  inter- 
mediate port  instead  of  Uiking  the  risk  of  fur- 
ther deterioration.  But^  in  that  case,  the  owner, 
or  those  representing  him,  must  act  upon  their 
own  responsibility;  for,  if  he  elects  to  receive 
the  goods  voluntarily  at  a  place  short  of  the 
port  of  destination,  he  is  responsible  for  the 
freight.  The  loss  cannot  be  total  or  partial  at 
his  win,  or  as  his  interest  may  dictate. 

It  was  said  in  Griswold  v.  New  York  Ins.  Co. 
(which  was  an  action  on  a  policy  on  freight), 
that  whether  it  would  have  been  wise  or  foolish 
in  the  shipper  to  have  sent  on  the  flour  in  the 
condition  it  was  in,  was  a  question  not  to  be 
put  to  the  plaintiffs.  It  was  none  of  their  con- 
cern. The  risk  of  the  value  of  the  cargo  at  the 
port  of  delivery  lay  with  the  owners  of  the 
cargo.  All  that  the  plaintiffs  had  to  do  by  their 
contract  was  to  provide  the  means  to  take  on 
the  cargo,  by  repairing  their  ship  or  procuring 
another. 

Other  considerations  may  arise  as  between 
the  owner  and  insurer  of  the  cargo,  but  it  is 
not  important  now  to  jpio  into  them. 

On  looking  into  the  uicts  in  this  case,  it  will 
be  seen  that  the  portion  of  the  beef  landed  at 
Nassau,  and  sold,  was  wet  and  heated;  and  that 
the  board  of  health  had  recommended  to  the 
•authorities,  that  it  should  be  removed  [*609 
as  soon  as  it  conveniently  could  be  without  too 
great  a  sacrifice  of  the  property.  It  is  obvious, 
therefore,  that  the  perishable  condition  of  the 
article  must  be  taken  into  consideration  in  de- 
ciding upon  the  obligation  of  the  master,  in  the 
emergency,  to  repair  his  vessel,  or  to  procure 
another,  for  the  purpose  of  sending  it  on  to  the 
port  of  delivery.  If  it  should  be  made  to  ap- 
pear that  the  repairs  or  procurement  of  another 
vessel  would  necessarily  produce  such  a  re- 
tardation of  the  voyage  as  wonld,  in  all  proba- 
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bilit^,  occasion  a  destruction  of  the  article  in 
specie  before  it  could  arrive  at  the  port  of  des- 
tination, or  from  its  damaged  condition  could 
not  be  reshipped  in  time  consistently  with  the 
health  of  the  crew  or  safety  of  the  vessel,  or 
would  not  be  in  a  fit  eondition  from  pestilential 
effluvia,  or  otherwise,  to  be  carried  on,  it  then 
was  the  duty  of  the  master  to  sell  the  goods  for 
the  benefit  of  whom  it  might  concern. 

The  cargo  being  in  a  perishable  condition, 
the  extent  of  the  repairs,  or  difficulty  of  procur- 
ing another  vessel,  and  consequent  delay  at- 
tending the  same,  are  material  considerations 
influencing  his  judgment  in  deciding  upon  the 
necessity  of  a  sale;  for  it  would  be  unreason- 
able to  require  him  to  subject  his  owner  to  this 
expense,  when,  at  the  same  time,  a  strong 
probability  existed  that  the  cargo  would  not 
be  in  a  condition  to  be  reshipp^.  18  Johns. 
208;  6  Cow.  270;  1  Bing.  N.  G.  626;  3  lb. 
266;  3  Brod.  &  Bing.  97;  S.  C.  6  Moore,  288;  6 
Taunt.  383;  1  Holt,  48;  3  Kent's  Com.  212, 
213;  2  Phillips,  331  et  seq. 

The  quantity  and  value  of  the  portion  saved 
are  also  material  circumstances  to  be  considered 
in  exercising  a  sound  discretion  in  respect  to 
the  extent  of  the  repairs  required  to  be  made, 
or  of  expense  in  the  procurement  of  another 
vessel,  with  a  view  to  the  earning  of  salvage 
for  the  benefit  of  the  underwriter  on  freight. 
The  owner  of  the  cargo  is  liable  for  any  in- 
creased freight  arising  from  the  hire  of  another 
vessel;  and  unless  it  can  be  procured  at  an  ex- 
pense not  exceeding  the  amount  of  the  freight 
to  be  earned  by  completing  the  voyage,  the 
underwriter  on  freight  has  no  right  to  insist 
upon  this  duty  of  the  master.  Beyond  this,  it 
becomes  a  question  between  him  and  the  owner 
or  underwriter  of  the  cargo.  3  Kent's  Cora. 
212;  Shipton  v.  Thornton,  9  Adolph.  &  Ellis, 
314;  Searle  v.  Scovel,  4  Johns.  Ch.  218;  Ameri- 
can Ins.  Co.  V.  Center,  4  Wend.  45;  2  Phillips, 
216. 

In  respect  to  the  second  question,  therefore, 
we  direct  it  to  be  certified  to  the  Circuit  Court, 
if  the  jury  find  that,  from  the  condition  of  that 
portion  of  the  cargo  sold  at  Nassau,  it  was  for 
the  interest  of  the  insured  and  insOrers  of  the 
010*]  cargo  that  it  'should  have  been  so  sold, 
and  not  transported  to  Matanzas,  still,  the  plain- 
tififs  are  not  entitled  to  recover  as  for  a  total 
loss  of  freight,  provided  their  own  vessel  could 
have  been  repaired  in  a  reasonable  time,  and 
at  a  reasonable  expense,  so  as  to  perform  the 
voyage,  or  they  could  have  procured  another 
at  Nassau,  the  port  of  distress,  and  have  trans- 
shipped the  portion  sold  in  specie  to  the  port  of 
destination. 

The  third  question  is,  assuming  that  the 
plaintiffs  are  entitled  to  recover,  is  the  policy 
on  the  amount  mentionel  for  one  entire  voyage 
round  from  Baltimore  out,  and  home  again;  and 
are  the  defendants  entitled  to  deduct  from  the 
amount  insured  the  freight  earned  in  the  voy- 
age from  Baltimore  to  Rio  upon  the  outward 
cargo. 

The  policy  provides,  that  the  defendants,  in 
donsideration  of  $156.26,  agree  to  insure  the 
plaintifl's,  etc.,  on  freight  of  the  bark  Margaret 
Hugff,  at  and  from  Baltimore  to  Rio  Janeiro 
and  oack  to  Havana  or  Matanzas,  or  a  port  in 
the  United  States,  etc.,  to  the  amount  of  $5,- 
000  upon  aH  idndt  of  lawful  goods,  etc.,  be- 
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ginning  the  adventure  upon  the  said  freight 
from  and  immediately  following  the  lading 
thereof  aforesaid  at  Baltimore,  and  oontinuin;; 
the  same  until  the  said  goods,  wares,  and  mer- 
chandise shall  be  safely  landed  at  the  port 
aforesaid. 

It  is  insisted,  on  the  part  of  the  defendants, 
that  the  voyage  insured  is  one  entire  voyage 
from  Baltimore  out  to  Rio  Janeiro,  and  then  to 
Matanzas,  or  home;  and  that  they  are  entitled 
to  a  deduction  of  the  freight  earned  on  the  out- 
ward cargo  from  Baltimore  to  Rio. 

The  court  are  of  opinion,  that,  upon  a  true 
construction  of  the  policy,  the  insurance  was 
upon  every  successive  cargo  that  was  taken  on 
board  in  the  course  of  the  voyage  out  and 
home,  and  is  to  be  applied  to  the  freight  at  risk 
at  any  time,  whether  on  the  outward  or  home- 
ward passage.  This  was  the  construction  given 
to  these  terms  in  a  freight  policy  in  Davy  v. 
Halle tt,  3  Caines,  16,  and  The  Columbia  Ins. 
Co.  V.  Catlet,  12  Wheat.  383.  The  insurance 
was  regarded  as,  in  effect,  covering  freight 
upon  separate  voyages  out  and  home,  to  the 
amount  of  the  valuation;  and  in  the  former 
case  the  payment  of  double  premium  was 
deemed  a  pretty  sure  index  to  the  intent  of  the 
parties  that  the  policy  should  attach  on  the  out- 
ward or  homeward  freight  accoixiing  to  events, 
and  was  to  be  valid  and  operative  as  long  as 
there  was  aliment  to  keep  it  alive.  All  the 
considerations  urged  in  favor  of  this  construc- 
tion in  the  cases  referred  to  apply  with  equal 
force  to  the  policy  in  question. 

The  court  direct,  therefore,  that  it  be  certi- 
fied to  the  Circuit  ""Court,  that,  as-  [*611 
suming  the  plaintiffs  are  entitled  to  recover,  the 
defendants  are  not  entitled  to  deduct  from  the 
insured  the  freisht  earned  on  the  voyage  from 
Baltimore  to  Rio  upon  the  outward  cargo,  u 
the  policy  is  not  for  one  entire  voyage  round 
from  Baltimore  out,  and  home. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
and  on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certific^d  to  this 
court  for  its  opinion  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  the  opinion  of  this  court,  Ist.  That,  if 
the  jury  find  that  the  jerked  beef  was  a  perish- 
able article  within  the  meaning  of  the  policy, 
the  defendants  are  not  liable  as  for  a  total  loss 
of  the  freight,  unless  it  appears  that  there  was 
a  destruction  in  specie  of  the  entire  cargo,  so 
that  it  had  lost  its  original  character  at  Nassau, 
the  port  of  distress ;  or  that  a  total  destruction 
would  have  been  inevitable  from  the  damacc 
received,  if  it  had  been  reshipped  before  it  could 
have  arrived  at  Matanzas,  the  port  of  destina- 
tion. 2d.  If  the  jury  find,  that,  from  the  con- 
dition of  that  poition  of  the  cargo  sold  at  Nas- 
sau, it  ^as  for  the  interest  of  the  insured  and 
insurers  of  the  cargo,  that  it  should  have  been 
so  sold,  and  not  transported  to  Matanzas,  still, 
that  the  plaintiffs  are  not  entitled  to  reooTer 
as  for  a  total  loss  of  freight,  provided  their  owd 
vessel  could  have  been  repaired  in  a  reasonable 
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time,  and  at  a  reasonable  expense,  so  as  to  per- 
form the^Toyage,  or  they  could  have  procured 
another  at  Nassau,  the  port  of  distress,  and  have 
transshipped  the  portion  sold  in  specie  to  the 
port  of  destination.  And  3.  That,  assuming 
the  plaintiffs  are  entitled  to  recover,  the  defend- 
ants are  not  entitled  to  deduct  from  the  in- 
sured the  freight  earned  on  the  voyage  from 
Baltimore  to  Rio  upon  the  outward  cargo,  as 
the  policy  is  not  for  one  entire  voyage  round 
from  Baltimore  out,  and  home.  Whereupon, 
it  is  now  here  ordered  and  adjudged,  that  it 
be  so  certified  to  the  said  Circuit  Court. 


612»1  •PHILIP  PECK  and  William  Bel- 
lows, Copartners,  trading  under  the  Firm  of 
Philip  Peck  A  Company,  Plaintiff  in  Error, 

V. 

JOHN  8.  JENNESS,  John  Gage,  and  John 
£.  Lyon,  trading  under  the  Name  and  Firm 
of  Jenness,  Gage  dt  Company,  Defendants  in 
Error. 

Attachment  on  mesne  pioccss  in  New  Hamp- 
shire creates  a  lien,  not  defeated  by  dis- 
charge in  bankruptcy — U.  S.  District  Court, 
sitting  in  bankruptcy,  no  control  of  suit 
pending  in  Common  Pleas  of  New  Hampshire. 

The  proviso  of  the  second  section  of  the  Bank- 
rupt Act  passed  on  19th  of  Auirust,  1841,  pre- 
serves all  liens  which  may  be  valla  by  the  laws  of 
the  States  respectively. 

In  some  of  the  States,  attachments  are  Issued  on 
mesne  process,  by  which  the  property  seised  Is  held 
to  await  the  result  of  the  suit.  This  constitutes  a 
lien,  which  is  saved  by  the  proviso  in  the  Bankrupt 
Act. 

The  various  kinds  of  liens  explained. 

Therefore,  where  an  attachment  was  Issued  and 
the  defendants  afterwards  applied  for  the  benefit 
of  the  Bankrupt  Act,  a  plea  or  banlcruptcy  was  not 
sufficient  to  prevent  a  judgment  from  being  ren- 
dered condemning  the  property  under  attachment. 

The  fourth  section  of  the  statute,  if  It  stood 
alone,  would  make  a  plea  of  bankruptcy  a  good  plea 
In  bar  in  discbarge  of  all  debts:  but  If  the  whole 
statute  be  construed  together,  this  is  not  the  re- 
salt. 

A  rejoinder,  setting  forth  that  the  District  Court 
of  the  United  States  had  decided  that  the  attach- 
ment was  not  a  valid  lien  upon  the  property,  was 
not  a  good  rejoinder. 

The  District  Court  could  not  oust  the  State 
eonrt  of  Its  Jurisdiction,  which  had  already  at- 
tached. 

THIS  ease  was  brought  up  from  the  Superior 
Court  of  Judicature  for  the  State  of  New 
Hampshire,  by  writ  of  error  issued  under  tiie 
twenty-fifth  section  of  the  Judiciary  Act. 

Peck  and  Bellows  were  residents  of  the  town 
of  Walpole,  in  the  County  of  Cheshire  and 
State  of  New  Hampshire.  Jenness,  Gage  & 
Company  resided  in  Boston. 

The  facts  in  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Goodrich,  on  behalf  of 
the  defendants  in  error. 

Mr.  C.  B.  Goodrich,  for  defendants  in  error: 

In  October,  1842,  the  plaintiffs  below  sued 
out  a  process  of  attachment,  upon  which  estate 
of  the  defendants  below,  real  and  personal, 
was  attached.  This  process  issues  without  the 
sanction  of  any  judicial  officer.  It  issues  at  the 
will  of  anyone  who  assumes  to  be  a  creditor 
of  the  paribr  against  whom  it  issues.  It  is  a 
proceeding  in  personam  and  in  rem — is  avail- 
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able  as  the  one  or  the  other,  as  the  party  may 
elect. 

The  question  for  adjudication  is  whether  the 
original  plaintiffs  can  avail  throeselves  of  this 
process  as  a  proceeding  in  rem.  Howland,  who 
is  the  several  assignee  of  each  of  the  original 
defendants,  is  in  no  proper  sense  a  party  to  the 
record.  He  appears  in  the  names  of  Peck  and 
Bellows,  and  relies  upon  their  rights.  5  Stat, 
at  I^rge,  443,  ch.  9,  sec.  3. 

'Statutes  operate  upon  property,  con-  [*€1S 
tracts,  or  persons.  The  statutes  of  the  United 
States  and  those  of  a  State  may  operate  upon 
the  same  property,  the  same  contracts,  the 
same  persons.  Their  action  is  distinct  in  time, 
or  in  purpose,  or  both.  The  operation  of  the 
two  jurisdictions,  each  within  prescribed  limits, 
is  independent. 

Courts  of  equity  cannot,  in  this  country,  in 
all  things,  exercise  the  same  power,  to  the  same 
extent,  as  do  courts  of  equity  in  England. 
Courts  of  the  United  States  and  those  of  the 
States  have  a  different  origin;  their  jurisdic- 
tions are  for  different  purposes.  The  one  court 
will  exercise  its  control  over  the  citizen,  so  as 
not  to  impair  his  ability  to  yield  obedience  to 
the  other,  when  and  where  such  obedience  is 
due.  The  jurisdiction  of  the  courts  of '  the 
United  States  and  of  the  several  States  can 
never  rightfully  come  in  collision;  where  the 
jurisdiction  is  concurrent,  the  one  which  first 
attaches  will  retain  it.  There  are  only  two 
modes  in  which  a  suit  rigbtfullv  instituted  in  a 
State  court  can  be  proceeded  in,  or  controlled 
by,  the  courts  of  the  United  States;  the  one  is 
by  transfer  the  other  under  the  twenty- fifth 
section  of  the  Judiciary  Act.  The  courts  of 
the  United  States  are  invested  with  the  exclu- 
sive power  of  construction  of  the  laws  and 
treaties  of  the  United  States;  courts  of  the  sev- 
eral States  construe  the  laws  thereof;  the  con- 
struction of  each,  within  its  appropriate 
sphere,  is  obligatory  upon  the  other. 

When  a  statute  of  the  United  States  adopts 
or  engrafts  upon  itself  a  statute  or  law  of  one 
of  the  States,  quoad  the  law  adopted,  the  con- 
struction of  such  law,  at  the  time  of  its  adop- 
tion by  the  highest  judicial  tribunal  of  the  State 
whose  law  is  adopted  is  also  adopted.  If  this 
be  not  so,  the  same  law,  acting  within  the  same 
territory  and  upon  the  same  person,  may  mean 
one  thing  in  one  court  room,  something  else  in 
another.  A  State  law  adopted  by  the  laws  of 
the  United  States  does  not  cease  to  be  a  State 
law.  The  jurisdiction  of  the  District  Court  of 
the  United  States,  sitting  in  bankruptcy,  over 
property,  is  co-extensive  with  the  effect  pro- 
duced by  the  decree  of  bankruptcy;  which  it 
to  pass  the  property  of  the  bajoikrupt,  cum 
onere. 

The  judgment  of  the  court  below  should  b% 
affirmed,  and  I  submit — 

I.  That  the  District  Court  of  the  United 
States  for  the  District  of  New  Hampshire  ac- 
quired no  jurisdiction  of  the  several  original 
petitions  of  Philip  Peck  and  of  William  Bel- 
lows to  be  declared  bankrupt,  and  its  proceed- 
ings upon  said  several  petitions  are  void.  This 
is  so,  because  the  pleas  do  not  aver  or  show 
that  the  petitions  were  verified  by  oath, 
'without  which  oath  and  verification  the  [*614 
petitions  were  nullities;  because  the  pleas  do 
not  aver  that  the  petitioners  represented  to 
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said  Dintrict  Court  that  tliey  owed  debts  not 
created  in  consequence  of  a  defalcation  as  a 
public  officer,  or  an  executor,  administrator, 
guardian,  or  while  acting  in  any  other  judi- 
ciary character;  because  the  pleas  do  not  aver 
or  exhibit  the  notice  which  was  ordered,  or 
which  was  published,  of  the  time  when  the 
several  original  applications  to  be  declared 
bankrupt  would  be  considered.  5  Laws  U.  S. 
440,  ch.  0,  sec.  1;  United  States  v.  Marvin,  3 
How.  620;  Elliott  v.  Peirsol,  1  Peters,  338;  Ex 
parte  Bollman,  4  Cranch,  03;  Sharp  v.  Spier, 
4  Hill,  N.  Y.  76;  Sharp  v.  Johnson,  4  Hill,  92; 
Bank  of  Utica  v.  Rood,  4  Hill,  536;  2  Chris- 
tian's Bank.  Law,  20,  21,  22;  Cooper  on  Bank. 
Sta.  165;  Buckland  v.  Newsome,  1  Taunt.  477; 
Sackett  v.  Andros,  5  Hill,  330;  Stephens  t. 
Ely,  6  Hill,  608;  Brereton  v.  Hull,  1  Denio, 
75;  Varnum  v.  Wheeler,  1  Denio,  331;  Maples 
V.  Burnside,  1  Denio,  332;  Thatcher  v.  Powell, 
6  Wheat.  110;  Wilcox  v.  Jackson,  13  Peters, 
611,  516,  517;  Walden  t.  Craig's  Heirs,  14 
Peters,  147;  Hickey  v.  Stewart,  3  How.  762; 
Wheeler  v.  Townsend,  3  Wend.  247;  Gordon 
v.  Wilkinson,  8  D.  &  E.  507;  1  Chitty  on  Plead. 
223;  Owen  on  Bank.  App.  25;  Archbold  on 
Bank.  App.  9  and  97;  Wyman  v.  Mitchell,  1 
Cow.  816;   Frary  v.  Dakin,  7  Johns.  75;   Ex 


parte  Balch,  3  McLean,  221;  United  States  v. 
CUrk,  8  Peters,  444,  445;  Garland  v.  Davis, 
4  How.  131. 

II.  Tlie  several  rejoinders  of  the  original  de- 
fendants, and  the  matters  therein  set  up, 
amount  in  law  to  a  departure  from  their  sever- 
al pleas.    1  Chitty  on  Plead.  648. 

III.  The  statute  of  the  United  States,  in  re- 
lation to  bankruptcies,  passed  Au^.  10,  1341,  as 
to  all  matters  of  liens  and  securities  adopts  the 
laws  of  the  States  respectively,  and  exempts 
from  the  operation  of  the  decree  of  bankruptcy 
all  property  which,  at  the  time  of  the  decree, 
mignt  be  charged  with  any  duty,  lien,  or 
security  valid  by  the  law  of  the  State  in  which 
the  duty,  lien,  or  security  might  arise. 

This  position  is  sustained  by  the  language  of 
the  act,  and  is  in  consonance  with  the  uniform 
policy  of  the  United  States,  which  has  been  to 
adopt  the  laws,  usages,  and  modes  of  proceed- 
ing of  the  several  States  so  far  as  practicable. 
1  Laws,  02,  1789,  ch.  20,  see.  34 ;  1  Laws,  93, 
1789,  ch.  21,  sec.  2;  1  I^ws,  276,  1792,  ch.  36, 
sec.  2;  4  Laws,  278,  1828,  ch.  68,  sec.  1;  4 
Laws,  281,  ch.  68,  sec.  2;  1  Laws,  79,  ch.  20, 
sec.  12;  2  Laws,  123,  ch.  32,  sec.  3;  1  Laws, 
106,  ch.  5;  5  Laws,  393,  ch.  43,  sec.  4;  5  Laws, 
304,  ch.  47,  sec.  1 ;  5  Laws,  321,  ch.  35;  5  Laws, 
410,  ch.  2,  sec.  1. 

An  attachment  on  mesne  process  was  known 
615*]  to  the  laws  of  *the  United  States,  as  a 
Hen  and  security,  and  recognized  by  its  judi- 
ciary, prior  to  the  bankrupt  statute.  1  Laws, 
602,  ch.  75,  sec.  16;  3  Laws.  33,  ch.  16.  sec. 
28;  3  Laws,  83,  ch.  56.  sec.  6;  1  Laws,  594,  ch. 
71,  sec.  16:  United  States  v.  Graves,  2  Brock. 
381;  Tyreirs  Heirs  v.  Rountree,  1  McLean,  05; 
8.  C.  7  Peters,  464;  Beaston  v.  Farmers'  Bank 
Df  Delaware,  12  Peters,  102;  Wallace  v.  McCon- 
^ell,  13  Peters,  151. 

I  now  recur  to  the  position,  that  the  bank- 
rupt statute  adopts  liens  which  are  so  by  the 
laws  of  the  several  States.  Its  correctness  is 
evident  from  the  proviso  in  the  second  section 
9/  the  Act*  and  from  the  fact  that  t^e  act  pro- 
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fc^seg  to  puss  only  such  property  ns  the  bank- 
rupt ini<4ht  convey;  the  act  give^  \f^m  no  new 
n^lst  of  property,  or  puwer  over  it.  Ex  parte 
Christy,  3  How.  316,  fully  sustains  the  prin- 
ciple, in  which  the  court  say:  "There  is  no 
doubt  that  the  liens,  mortgages,  and  other  se- 
curities witliin  the  purview  of  this  proviso,  so 
far  as  they  are  valia  by  the  State  laws,  are  not 
to  be  annulled,  destroyed,  or  impaired  under 
the  proceedings  in  bankruptcy,  but  they  are  to 
be  held  of  equal  obligation  and  validity  in  the 
courts  of  the  United  States  as  they  would  be  in 
the  State  court."  It  is  not  necessary  to  ascer- 
tain what  constitutes  a  lien  at  common  law,  in 
equity  or  admiralty,  or  in  the  civil  law.  The 
lien  protected  is  such  a  one  as  is  known  to  the 
law  of  the  State  in  which  the  question  aritses. 
Savage  v.  Best,  3  How.  110;  Norton  v.  Boyd, 
3  How.  436.  How  will  this  court  ascertain 
what  constitutes  a  lien  by  the  laws  of  New 
Hampshire?  By  a  resort  to  the  adjudications 
of  its  highest  judicial  tribunal;  this  course  is 
in  conformity  with  general  principles  and  with 
the  course  of  this  court.  Grwn  v.  Neal,  0 
Peters,  295;  Livingston  v.  Moore,  7  Peters,  542; 
Jackson  v.  Chew,  12  Wlieat.  153;  Shelby  v. 
Guy,  11  Wheat.  361. 

IV.  An  attachment  on  mesne  process,  on  the 
19th  of  August,  1841,  and  on  the  10th  of  Octo- 
ber, 1842,  was  a  lien  or  security  valid  by  the 
laws  of  the  State  of  New  Ham;»shire. 

In  support  of  this,  I  refer  to  ilie  laws  of  New 
Hampshire,  edition  of  1830,  pp.  58,  50,  10 1. 
105,  106;  to  Kittridge  v.  Warren  and  Kittridge 
V.  Emerson,  in  manu(>cript,  not  yet  reporttS. 
These  cases,  and  the  authorities  cited  in  them, 
exhibit  the  law  of  New  Hampshire  as  it  lias 
been  reco^ized  from  its  early  history.  The 
principle  is  sustained  by  the  courts  of  other 
States.  Kilborn  v.  Lyman,  6  Met.  3U4;  Hub^ 
bard  v.  Hamilton  Bank,  7  Met.  342;  Am.  Ex. 
Bank  v.  Morris  Canal  Co.  6  Hill,  N.  Y.  367; 
Storm  V.  Waddell,  2  Sandford,  Ch.  R.  494; 
Davidson  v.  Clayland.  1  Harr.  &  Johns.  546. 
I  refer,  also,  to  an  opinion  of  a  distinguished 
jurist,  Hon.  Jeremiah  Mason,  which  sustains 
the  views  submitted. 

•In  opposition  to  the  two  last  posi-  [••If 
tions.  Ex  parte  Foster,  2  Story,  131,  is  relied 
upon.  I  submit  that  the  authorities  relied  up- 
on in  this  case  do  not  support  the  judgment 
pronounced.  The  cases  mainly  relied  upon  in 
Ex  parte  Foster  are  Atlas  feanlc  v.  Nahant 
Bank,  23  Pick.  488,  Conard  v.  Atlantic  Ins.  Co. 
1  Peters,  386,  441,  443,  Giles  v.  Grover.  6 
Bligh,  279.  An  examination  of  them  will  show 
that  they  sustain,  so  far  as  applicable,  the 
views  which  I  have  presented;  the  case  of 
Giles  V.  Grover  proceeded  entirely  upon  the 
ground  of  prerogative,  and  it  was  so  regarded 
in  a  subsequent  case.  Godson  v.  Sanctuary,  1 
Ncv.  &  Mann.  52. 

The  case  Ex  parte  Foster  is  not  sustained 
bv  the  reasons;  our  answer  to  them  is  com- 
plete. A  statute  lien  is  exactly  what  the 
statute  makes  it,  and  it  derives  no  aid  from 
the  analogies  of  other  liens.  Several  of  the 
adjudications  of  this  court,  to  which  I  have  re- 
ferred, are  in  opposition  to  the  doctrines  of  Ex 
parte  Foster. 

V.  Assuming  that  the  bankrupt  statute 
adopts  the  laws  of  the  States  respectively  as  to 
liens  and  securities,  and  that  an  attachment  on 
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niMne  procen,  as  recognised  bj  the  lawe  of 
Now  Hampshire,  is  regarded  bj  such  law  as  a 
▼alid  lien  or  security,  it  results,  ex  necessitate, 
chat  a  discharge  of  the  bankrupt  does  not 
and  cannot  defeat  a  lien  or  security  rightfully 
ereated  and  existing  prior  to  any  act  of  bank- 
mptcy. 

Assuminff  the  third  and  fourth  propositions 
as  sound,  the  one  now  taken  is  a  necessary  de- 
duction from  them.  It  is  sustained  br  the  ex- 
press terms  of  the  proviso.  It  is  so  inaependent 
of  the  proviso.  The  decree  of  bankruptcy 
passes  the  property,  and  its  effect  cannot  be  en- 
larged or  diminished  by  the  discham,  or  by  a 
denial  of  the  discharge,  to  the  bankrupt.  An 
attachment  is  a  double  aspect;  it  is  a  proceed- 
ing in  personam  and  in  rem;  so  far  as  it  is  in 
personam,  the  discharffe  is  a  protection;  so  far 
as  it  is  in  rem  the  discharge  cannot  avail  to  de- 
stroy a  right  which  the  act  protects.  It  is 
dearly  competent  for  the  court  to  render  a 
judgment  in  rem,  and  thus  uphold  every  part 
of  the  act.  Wallace  v.  Blanchard,  3  N.  H. 
395;  Chickering  v.  Greenleaf,  6  N.  H.  61; 
Buxton  V.  Marden,  1  D.  &  E.  80;  Steward  v. 
Dunn,  11  Mees.  &  Welsby,  63;  Newton  t. 
Scott,  4  Mees.  &  Welsby,  434;  S.  C.  10  Mees.  ft 
Welsby,  471.  Whether  the  court  of  New  Hamp- 
shire has  power  to  render  a  conditional  judg- 
ment where  the  law  and  justice  require  sucn 
judgment  is  a  matter  exclusively  cognizable  by 
that  court. 

VI.  The  order  of  the  District  Court  exhib- 
ited in  the  rejoinders  is  not  an  authority,  with- 
in the  meaning  of  the  twenty-fifth  section  of 
the  Judiciary  Act  of  1789;  and  If  it  be  such 
•  17*]  'authority,  neither  Pedc  nor  Bellows 
claims  title  under  it;  for  which  reasons, 
the  decision  of  the  State  court  upon  the  ef- 
fect of  such  order  cannot  be  re-examined  in  this 
court. 

A  judgment  of  a  oourt  of  the  United  States 
must  be  enforced  by  itself.  If  the  party  relies 
upon  it  in  a  State  court,  he  must  be  content 
with  such  effect  as  the  State  oourt  gives  to  it; 
otherwise,  causes  will  come  here  indirectly, 
which  cannot,  under  the  laws  of  the  Unitei 
States,  come  here  directly.  Osbom  v.  United 
State,  6  Wheat.  738;  Montgomery  v.  Hernan- 
dez, 12  Wheat  129;  Williams  v.  Norris,  12 
Wheat.  117 ;  Crowell  ▼.  Randell,  10  Peters,  368; 
Mackay  v.  Dillon,  4  How.  447;  Owings  v.  Nor- 
wood, 6  Cranch,  334;  Hickie  v.  Starke,  1  Peters, 
98. 

VII.  The  District  Court  had  no  jurisdiction 
to  make  the  order  which  is  set  up  in  the  several 
rejoinders  of  the  defendants  below.  It  is  an 
attempt  by  the  District  Court,  contrary  to  the 
provisions  of  the  twenty-fifth  section  of  the  Ju- 
diciary Act  to  exercise  appellate  jurisdiction 
over  the  State  court.  The  property,  at  the 
time  the  order  was  made,  was  in  custodia  legis. 
Ashton  V.  Heron,  2  Mylne  &  Keene,  390;  2 
Story's  Eq.  sec.  891.  Ex  parte  Christy  af'nfiits 
that  the  District  Court  cannot  reach  the  State 
courts;  if  it  can  reach  their  offices,  the  protec- 
tion is  of  no  value.  Ship  Robert  Fulton,  1 
Paine,  620;  Hogan  v.  Lucas,  10  Peters,  403; 
Brown  v.  Clark,  4  How.  4;  Knox  v.  Smith,  4 
How.  316;  Harris  v.  Dtnnie,  3  Peters,  294; 
Bz  parte  Dorr,  3  How.  103;  Ex  parte  Bellows 
and  Peek,  2  Stoiy,  443;  Slocum  ▼.  Mayberiy,  2 
Wheat  1. 
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I  have  assumed,  so  Hr,  that  all  the  doeirinei 
of  Ex  parte  Christr  ars  to  be  sustained  by  this 
court.  I  submit,  however,  ''that  a  suit  righft- 
fully  instituted  in  a  State  court,  before  the  is- 
stitution  of  proceedings  in  a  eourt  of  the  Unit- 
ed States,  cannot  be  arrested  br  injunetiOB 
from  any  oourt  of  the  United  States."  If  this 
be  not  so,  our  complex  system  of  government 
cannot  be  upheld.  1  Laws,  334,  335,  eh.  22, 
sec.  6;  Annis  v.  Smith,  16  Peters,  313.  This 
proposition  is  in  harmony  with  the  analogy 
which  may  be  drawn  from  the  English  law  of 
bankrupt^.  Ex  parte  Pease,  19  Ves.  46; 
Ex  parte  Heath,  Mon.  &  Bligh,  171;  Ex  parte 
Bocherlev,  2  Glyn  &  Jam.  869;  Ex  parte  Tin- 
dal.  Buck,  806. 

Vni.  The  order  of  the  District  Court  eaa 
have  no  effect  upon  the  rights  of  the  parties 
before  this  couit.  The  defendants  in  error 
were  not  parties  to  the  proceeding  before  the 
District  Court.  The  order  is,  in  personam, 
against  the  sheriff  and  his  deputy,  and  does 
not  reach,  or  in  any  manner  fasten  upon,  the 
property.  Ramsey  t.  Eaton,  10  Mees.  &  Wels- 
bv,  22;  Bellows  and  Peck,  3  Story,  428;  Mar- 
shall T.  Beverley,  6  Wheat.  *313;  Conn  [*618 
V.  Penn,  6  Wheat.  424;  Russell  v.  Clark,  7 
Cranch,  69;  Aspden  v.  Nixon,  4  How.  497« 
498 ;  Hollingsworth  v.  Barber,  4  Peters,  476. 

IX.  The  several  petitions  of  Peck  and  of 
Bellows  to  be  declared  bankrupt  do  not  aver 
the  insolvency  or  inability  of  Philip  Pedc  & 
Co.,  as  a  firm,  to  pay  its  debts;  and  tne  several 
decrees  of  bankruptcy  do  not  subject  the  joint 
or  partnership  property  to  the  action  of  the 
bankruptcies.  The  fourteenth  section  of  the 
bankrupt  statutes  especially  provides  for  the 
case  of  partnerships.  Taylor  t.  Fields,  4  Vee. 
396;  Ex  parte  Ruffin,  6  Ves.  126;  Young  t. 
Keighly,  16  Ves.  667;  Dutton  v.  Morrison,  1 
Rose,  213;  Ex  Mrte  Farlow,  1  Rose,  421;  Shrhf- 
er  V.  Lynn,  2  How.  43. 

Mr.  Justice  Orier  delivered  the  opinion  of  tlM 
court: 

The  defendants  in  error,  Jenness,  Gaae  ft 
Co.,  instituted  this  suit  against  Philip  Fede 
and  William  Bellows,  in  the  Court  of  CommoB 
Pleas  of  Cheshire  County,  New  Hampshire, 
demanding  the  sum  of  $2,000,  for  goods  sold 
and  delivered.  The  action  was  served  accord- 
ing to  the  practice  of  that  State,  on  the  10th 
of  October,  1842,  by  the  attachment  of  the 
goods,  chattels,  and  lands  of  the  defendants. 
The  cause  was  continued  till  April  Term,  1844, 
when  Aaron  P.  Howland,  assignee  in  bank- 
ruptcy of  each  of  the  defendants,  was,  on  mo- 
tion, admitted  by  the  court  to  come  in  and  de- 
fend in  their  names.  He  pleaded  several^ 
their  application  to  the  District  Court  of  the 
United  States,  at  Portsmouth,  on  the  26th  of 
November,  1842,  for  the  benefit  of  Uie  bank- 
rupt law;  on  which  th^  were  decreed  bank- 
rupts, on  the  28th  day  of  becember,  18^.  That 
Howland  was  appointed  assignee,  and  that  de- 
fendants severally  received  a  certificate  of  dis- 
charge on  the  21st  of  June,  1848. 

To  these  pleas  the  plaintiffs  below  replied, 
that,  before  the  filing  of  said  petitions  by  tiie 
defendants,  to  wit,  on  the  8th  of  October,  1842, 
the  plaintiffs  in  good  faith  sued  and  proeeeuted 
out  of  the  Court  of  Common  Pleas  their  wril 
of  attadmieat  against  the  defendants  for  a  fiatik 
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debt;  bj  virtue  of  whicb  the  sheriff  attached 
and  took  into  his  custody  and  possession,  as 
security  for  such  judgment  as  the  plaintiffs  in 
Iheir  said  suit  might  obtain,  certain  goods  and 
chattels  on  a  schedule  annexed,  and  now  re- 
tains the  custody  thereof;  and  therefore  pray 
judgment  to  be  levied  of  the  same. 

To  this  replication  the  defendants  rejoined, 
that  Howland,  the  assignee,  on  the  25th  of 
July,  1843,  presented  to  the  District  Court  of 
the  United  States  a  petition,  setting  forth  the 
plaintiffs'  attachment  of  the  goods,  and  aver- 
618*]  ring  that  such  attachment  *was  not  a 
valid  lien  on  the  said  goods,  and  that  therefore 
the  sheriff  had  no  right  to  detain  them;  and 
prayed  the  court  to  order  and  decree  that  the 
sheriff  should  deliver  the  goods  to  the  assignee, 
or  account  for  their  value;  and  that  the  court, 
after  notice  to  the  parties  and  hearing,  had  de- 
creed accordingly. 

To  these  reioinders  the  plaintiffs  demurred; 
and  the  Court  of  Common  Pleas  entered  their 
judgment,  as  follows:  "That  the  plaintiffs  re- 
cover against  the  said  Philip  Peck  and  Wil- 
liam Bellows  $1,818.87,  damages  and  costs  of 
suit;  which  sums  are  to  be  levied  only  of  the 
goods  and  chattels  and  estate  of  the  defendants 
attached  upon  the  plaintiffs'  writ  aforesaid,  and 
described  in  the  plaintiffs'  said  replications, 
and  not  otherwise." 

This  judgment  of  the  Court  of  Common 
Pleas  was  removed  by  writ  of  error  to  the 
Superior  Court  of  Judicature  of  the  State  of 
New  Hampshire,  at  the  instance  of  the  defend- 
ants; and,  on  hearing  the  judgment  of  the 
court  below,  was  affirmed. 

The  defendants,  now  plaintiffs  in  error,  then 
prosecuted  their  writ  of  error  to  this  court,  un- 
der the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789.  As  the  record  shows  that  the 
highest  court  of  judicature  of  the  State  of  New 
Hampshire  has  decided  against  a  title  claimed 
under  a  statute  of  the  Unit^  States,  it  is  clear- 
ly a  proper  case  for  the  revision  of  this  court. 
Various  questions  have  been  made  on  the  argu- 
ment of  this  case,  as  to  the  regularity  of  the 
bankrupt  proceedings,  and  the  validity  of  the 
certificates  of  discluirge  set  forth  in  the  pleas 
of  the  defendants  below.  But  we  do  not  think 
it  necessary  to  notice  them;  and  shall  there- 
fore assume  that  the  bankrupt  proceedings  are 
regular,  and  properly  set  forth  in  the  pleas. 

I.  The  first  question  that  will  present  itself 
for  our  consideration  will  be,  whether  the  rep- 
lication of  the  plaintiffs  below  sets  forth  mat- 
ter in  avoidance  of  the  plea  which  will  entitle 
them  to  the  judgment  prayed  for,  and  after- 
wards rendered  by  the  court.  In  order  to  test 
its  sufficiency,  we  must  first  inquire,  whether 
an  attachment  of  propert;^  under  the  process 

Seculiar  to  New  Hampshire  and  some  other 
tates  creates  a  lien  or  security  on  the  property 
attached,  within  the  true  meaning  and  inten- 
tion of  the  proviso  of  the  second  section  of  the 
Bankrupt  Act. 

The  words  of  this  proviso  are  as  follows: 
"And  provided,  also,  tnat  nothing  In  this  act 
contained  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women, 
or  any  liens,  mortgages,  or  other  securities  on 
620*]  property,  real  or  ^personal,  which  may 
be  valid  by  the  lawa  of  the  States  reapective- 
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ly,  and  which  are  not  inconsistent  with  the  pro- 
visions of  the  second  and  fifth  sections  of  this 
act." 

As  it  is  not  alleged  that  the  attachment  in 
this  case  is  subject  to  any  imputation  of  incon- 
sistency with  the  provisions  of  the  second  and 
fifth  sections  of  the  act,  it  will  not  be  neces- 
sary to  give  them  further  attention.  Taking 
the  words  of  the  proviso,  disconnected  with 
this  exception,  they  are  of  the  most  general 
and  expansive  character ;  they  are  equivalent  to 
a  saving  of  all  liens  or  securities,  etc.,  from 
any  construction  of  the  act  that  shall  in  any 
wise  annul,  destroy,  or  impair  them;  and,  fur- 
thermore, to  test  their  validity,  we  are  referred 
to  the  laws  of  the  States,  respectively. 

At  common  law  there  can  be  no  lien  without 
possession.    It  is  there  defined,  a  right  in  one 
man  to  retain  that  which  is  in  his  possession 
belonging  to  another,  till  certain  demands  of 
him,   the   person   in   possession,   are   satisfied. 
Hanunond  v.  Barclay,  2  East,  235.     In  mari- 
time law,  liens  exist  independently  of  posses- 
sion, either  actual  or  constructive.     In  courts 
of  equitv,  the  term  "lien"  is  used  as  synony- 
mous with  a   charge  or  incumbrance   upon  a 
thing,  where  there  is  neither  jus  in  re,  nor  sd 
rem,  nor  possession  of  the  thing.    Hence  f^  judg- 
ment which,  by  virtue  of  the  statute  of  West- 
minister 2d    (commonly  called  the  Statute  of 
Elegit),  is  a  charge  upon  the  lands  of  the  debt- 
or, IS  called  in  courts  of  equity  in  England,  and 
in  the  courts  of  law  of  many  of  these  States,  s 
lien,  and  executions  which  bind  the  personal 
property  of  the  debtor,  nfter  their  delivery  to 
the  sheriff,  are  termed  "liens"  both  before  and 
after  the  property  is  seized  and  taken  into  the 
custody  of  the  law  by  its  officer.    In  the  case  of 
Waller  v.  Best,  3  Howard,  111,  this  court  de- 
cided that  in  Kentucky  the  creditor  obtains  a 
lien   upon  the   property  of  his  debtor  by  the 
delivery  of  a  fi.  fa.  to  the  sheriff,  and  this  lien 
is  as  absolute  before  the   levy  as  after;  and 
that  a  creditor  is  not  deprived  of  this  lien  by 
an  act  of  bankruptcy  on  the  part  of  the  debtor, 
committed  before  the  levy  is  made,  but  after 
the  execution  is  in  the  hands  of  the  sheriff;  sod 
"it  is  unnecessary,"  say  the  court,  "to  remark 
upon   the   cases   which   have  been   decided  ia 
other  States,  or  in  England,  because  the  ^ei- 
tion  depends  altogether  upon  the  law  of  ken- 
tucky. 

It  would  be  an  arbitrary  and  fanciful  exposi- 
tion of  the  terms  of  this  proviso  to  say  that  it 
saved  conmion  law  liens,  and  not  statute  liens; 
liens  after  judgment,  and  not  liens  before  jadg- 
mcnt;  or  to  assert  that  it  is  the  policy  of  the 
Bankrupt  Act  to  save  the  lien  of  a  factor  or 
bailee,  while  it  annuls  that  of  the  judgment  or 
oxecution  creditor. 

•It  is  clear,  therefore,  that  whatever  [•eai 
is  a  valid  lien  or  security  upon  property,  real 
or  personal,  by  the  laws  of  any  State,  is  ex- 
empted by  the  express  language  of  the  act 

Let  us  inquire,  then,  whether  an  attachment 
on  mesne  process  is  a  valid  lien  or  securi^  on 
the  property  attached  by  the  laws  of  New 
Hampshire,  as  expounded  by  her  courts. 

This  species  of  process  is  peculiar  to  the 
Kew  England  States.  As  early  as  the  year 
1060,  while  New  Hampshire  was  united  to  the 
Massachusetts    colony,   it   was    enacted,   that 
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'henceforth  goods  attacked  upon  any  action 
shall  not  be  released  upon  the  appearance  of 
the  party  or  judgment,  but  shall  stand  engaged 
until  the  judgment  or  the  execution  granted  on 
the  same  be  discharged."  Charters  and  Colony 
Laws,  60.  And  a  proviso  was  added  in  1659, 
that,  when  execution  was  not  taken  out  with- 
in one  month  after  judgment,  the  attachment 
shall  be  released  and  void  in  law,  etc 

The  earliest  provincial  legislation  of  New 
Hampshire  adopted  the  same  system,  which  has 
been  continued  with  some  variations  to  the 
present  day.  In  1718,  they  describe  the  goods 
attached  as  "security  to  satisfy  the  judgment" 
which  the  plaintiff  might  recover  on  the  trial. 
Provincial  Laws  N.  U.  113.  In  the  statute 
of  July,  1822,  and  of  November  sessions, 
1842,  ch.  2,  the  charge  or  incumbrance  created 
by  an  attachment  is  denominated  a  "lien." 

The  mode  of  proceeding  and  practice,  as  at 
present  established,  under  writs  of  attachment 
in  the  State  of  New  Hampshire,  is  thus  de- 
scribed by  the  Superior  Court  of  that  State, 
in  the  case  of  Kittridge  v.  Warren: 

"In  an  attachment  of  personal  estate,  the 
sheriff,  upon  the  service  of  the  writ,  takes  the 
possession  of  the  goods,  and  acquires  thereby  a 
special  property  in  them,  for  the  purpose  of  en- 
forcing and  protecting  the  attachment,  and  the 
rights  of  al  concern^  in  the  attachment  and 
in  the  goods.  He  is  then  accountable,  both  to 
the  plaintiff  and  to  the  defendant,  for  the  dis- 
position of  them.  If  the  plaintiff  obtains  a 
judgment,  they  are  seized  and  sold  upon  the 
execution.  If  he  fails,  they  are  returned  to  the 
debtor.  Some  person  may  become  accountable 
for  them,  and  they  may  thus  go  back  into  the 
hands  of  the  debtor,  and  the  attachment  be  dis- 
solved; the  sheriff  having,  by  means  of  a  re- 
ceipt for  them,  the  security  of  some  third  per- 
son, which  is  in  that  case  to  be  made  available 
to  the  creditor.  But  if  the  attachment  is  not 
dissolved,  it  fastens  itself  upon  the  goods,  as  a 
charge  or  incumbrance,  like  the  attachment 
upon  real  estate,  and  the  avails  of  them  are 
first  to  be  applied  to  the  satisfaction  of  the 
judgment,  when  recovered.  Subsequent  at- 
tachments may  be  made  upon  them  by  the 
622*]  same  sheriff,  and  *where  there  are  sev- 
eral attachments,  the  attaching  creditors  have 
a  right  to  priority  of  satisfaction,  so  far  as 
those  goods  are  concerned,  not  by  priority  of 
judgment,  but  by  that  of  the  attachment. 
Poole  V.  Symonds,  1  N.  H.  292,  294 ;  Bissell  t. 
Huntington,  2  lb.  142;  Hackett  v.  Pickering,  6 
lb.  24;  Kittredge  v.  Bellows,  7  lb.  428;  Clarke 
T.  Morse,  10  lb.  238." 

The  statute  of  el^t  has  never  been  adopted 
in  this  State,  and  nence  a  judgment  is  not 
treated  as  a  charge  or  lien  on  the  lands  of  the 
defendant,  and  the  reason  would  seem  to  be, 
because  the  plaintiff  could  select  his  security 
upon  specific  property  by  his  attachment  at 
the  commencement  of  his  suit,  and  hold  it  for 
thirty  days  after  judgment  for  the  purpose  of 
satisfaction.  Hence  their  courts  have  denomi- 
nated the  charge  or  security  thus  obtained  a 
lien.  See  Dunken  t.  Fales,  6  N.  H.  638;  Kit- 
tredge T.  Bellows,  7  lb.  427;  Clarke  v.  Morse, 

10  Id.  238;  Bumam  t.  Folsom,  6  lb.  668;  Kit- 
tridge T.  Warren;  Kittridge  v.  Emerson,  etc. 

In  Massachusetts,  also,  the  charge  or  incum- 
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brance  created  by  an  attachment  is  denominated 
a  "lieu."  See  9  Mass.  Rep.  210;  Fettyplace  t. 
Dutch,  13  Pick.  392;  Arnold  v.  Brown,  24 
Pick.  96;  Kilbom  v.  Lyman,  6  Met  299,  etc 
In  Connecticut,  also,  see  Carter  t.  Champion, 
8  Conn.  660. 

Having  thus  shown  that  aa  attachment  on 
mesne  process  creates^a  cham  on  the  property 
attach^  in  favor  of 'the  pluntiff,  which  is,  in 
the  language  of  the  statutes  and  courts  of  New 
Hampshire,  called  a  "security"  and  a  "lien," 
it  will  be  unnecessary  to  notice  arguments 
which  have  been  urged  against  them  on  the 
ground  of  their  peculiarities  or  distinctive  fea- 
tures. The  mere  accidents  of  the  subject  can- 
not alter  its  essence.  It  is  a  statute  lien,  and 
therefore  as  much  protected  by  the  general 
language  of  the  proviso  as  a  common  law  lien. 

IL  Could  this  lien  be  defeated  by  the  inter- 
position of  the  plea  of  bankruptcy  as  a  bar  to 
a  judgment  in  favor  of  the  plaintiff  T 

JBy  the  fourth  section  of  the  act,  it  is  de- 
clared, that  "the  certificate  or  discharge,  when 
duly  granted,  shall,  in  all  courts  of  justice,  be 
deemed  a  full  and  complete  discharge  of  all 
debts,  contracts,  and  other  engagements  of  such 
bankrupt  which  are  provable  under  this  act, 
and  shall  or  may  be  pleaded  as  a  full  and  com- 
plete bar  to  all  suits  brought  in  any  court  of 
judicature  whatever."  And  it  is  contended,  as 
the  lien  of  the  attachment  was  defeasible,  and 
could  only  be  rendered  absolute  and  of  practical 
benefit  to  the  plaintiff  by  the  recovery  of  a 
iudgment  for  his  demand,  which  is  effectually 
barred  by  the  plea,  that  therefore  the  action 
and  the  lien  must  fall  together. 

This  conclusion  would  be  undoubtedly  cor- 
rect, if  we  construe  *this  section  of  the  [*62S 
act  by  itself,  and  without  regard  to  other  pro- 
visions of  the  same  act. 

But  it  is  among  the  elementary  principles 
with  regard  to  the  construction  of  statutes,  that 
every  section,  provision,  and  clause  of  a  statute 
shall  be  expounded  by  a  reference  to  every 
other;  and  if  possible,  every  clause  and  provi- 
sion shall  avail,  and  have  the  effect  contem- 
plated by  the  Legislature.  One  portion  of  a 
statute  should  not  be  construed  to  annul  or 
destroy  what  has  been  clearly  granted  by 
another.  The  most  general  and  absolute  terms 
of  one  section  may  be  qualified  and  limited  by 
conditions  and  exceptions  contained  in  another, 
so  that  all  may  stand  together. 

The  proviso  to  the  second  section  of  this  act 
declares,  "that  nothing  in  this  act  contained 
shall  be  construed  to  annul,  destroy,  or  impair," 
any  liens,  etc.  Here,  then,  is  an  absolute  pro- 
hibition to  the  court  to  construe  the  general 
terms  of  the  fourth  section  so  as  to  defeat  the 
lien  saved  by  the  second.  It  is  clear,  therefore, 
that  the  court,  while  it  grants  the  defendant 
the  benefit  of  his  discharge,  must  do  it  in  such 
a  manner  a»  not  to  impair  the  rights  saved 
to  the  plaintiff.  All  liens,  whether  by  mort- 
gage or  judgment,  by  common  law  or  by  statute, 
are  for  the  purpose  of  obtaining  satisfaction 
of  some  debt  or  claim;  and  the  construction 
of  the  fourth  section  which  would  treat  the 
bankrupt's  certificate  as  an  absolute  discham 
from  au  his  debts,  for  every  purpose,  would  ba 
alike  destructive  of  them  all.  The  mortsagea^ 
the  factor,  or  the  bottomry  lender.  Is  In  no 
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better  cundition  than  the  judgment  or  attach- 
ment creditor.  And  an  attempt  to  make  a  dis- 
tinction between  them,  which  would  save  the 
righta  of  one,  and  impair  or  destroy  those 
of  the  other,  would  be  judicial  legislation — jus 
dare,  not  jua  dicere.  In  order,  therefore,  to 
give  full  effect  to  all  the  provisions  of  the  act, 
the  bankrupt's  certificate  must  be  made  to 
operate  as  a  discharge  of  his  person  and  future 
acquisitions,  while,  at  the  same  time,  the  mort- 
gaffees  or  other  lien  creditors  shall  be  permit- 
ted to  have  their  satisfaction  out  of  the  prop- 
erty mortgaged  or  subject  to  lien.  A  legal  right 
without  a  remedy  would  be  an  anomaly  in  the 
law. 

The  judgment  rendered  in  this  case  has  fully 
attained  both  these  objects.  While  it  discharges 
the  defendant  from  personal  liability,  it  saves 
to  the  plaintiffs  below  their  remedy,  and  awards 
their  satisfaction  out  of  the  property  attached, 
"and  not  otherwise."  The  books  are  full  of 
precedents  for  such  a  judgment.  When  an  ad- 
administrator  pleads  plene  administravit,  the 
plaintiff  may  admit  the  plea,  and  take  judgment 
of  assets,  quando  acciderint.  When  the  de- 
fendant pleads  a  discharge  of  his  person  under 
an  insolvent  law,  the  plaintiff  may  confess  the 
•24*]  *plea,  and  have  judgment  to  be  levied 
only  of  defendant's  future  effects.  1  Chitty,  PI. 
548. 

m.  The  only  question  that  remains  to  be 
considered  is,  whether  the  rejoinder  of  the  de- 
fendants below  is  a  sufficient  answer  to  the 
replication. 

It  sets  up,  by  way  of  avoidance  of  the  at- 
tachment pleaded  in  the  replication,  that  the 
District  Court  of  the  United  States,  on  the 
petition  of  the  assignee,  and  on  notice  to  the 
plaintiff  in  this  suit,  had  decreed  that  this  at- 
tachment was  not  a  lien  on  the  property  in  the 
custody  of  the  sheriff,  and  ordered  him  to  de- 
liver it  op  to  the  assignee,  or  account  to  him 
for  its  value.  It  does  not  pretend  to  show  how 
the  proceedings  in  the  Court  of  Common  Pleas 
had  been  removed  to  the  District  Court,  or 
how  its  judgment  on  the  cause  pending  befon; 
it  could  be  thus  anticipated;  nor  that  the  Dis- 
trict Court  had  found  any  means  of  enforcing 
its  decree  by  compelling  the  sheriff  to  deliver 
the  property  attached  to  the  assignee,  and 
thus,  in  effect,  destroy  the  lien ;  but  it  seems  to 
rely  on  the  decree  as  a  judgment  on  the  ques- 
tion, which  should  operate  by  way  of  estop- 
pd.  This  necessarily  involves  the  inquiry, 
whether  the  District  Court  was  vested  with  any 
power  or  authority  to  oust  the  Court  of  Com- 
mon Pleas  of  ita  jurisdiction  over  the  cause, 
and  supersede  its  judgment,  by  this  sunmiary 
proceeding. 

The  District  Court  has  exclusive  jurisdic- 
tion "of  all  suits  and  proceedings  in  bank- 
ruptcy." But  the  suit  pending  before  the 
Court  of  Common  Pleas  was  not  a  suit  or  pro- 
ceeding in  bankruptcy ;  and  although  the  plea  of 
bankruptcy  was  interposed  by  the  defendants, 
the  court  was  as  competent  to  entertain  and 
judge  of  that  plea  as  of  any  other.  It  had  full 
and  complete  jurisdiction  over  the  parties  and 
the  Bubiect  matter  of  the  suit;  and  ita  juris- 
diction had  attached  more  than  a  month  before 
any  aet  of  bankruptcy  was  committed.  It  was 
mn  independent  tribunal,  not  deriving  ita  au- 
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thority  from  the  same  sovereign,  and,  as  re- 
gards the  District  Court,  a  foreign  forum,  in 
every  way  its  equal.  The  District  Court  had  no 
supervisory  power  over  it.  The  acts  of  Con- 
gress point  out  but  one  mode  by  which  tho 
judgments  of  State  courts  can  be  revised  or 
annulled,  and  that  is  by  this  court,  under  the 
twenty- fifth  section  of  the  Judiciary  Act.  In 
certain  cases,  where  one  of  the  parties  is  a 
citizen  of  another  State,  he  has  the  privilege 
of  removing  his  suit  to  the  courts  of  the  Unit- 
ed States.  But  in  all  other  respects,  they  an 
to  be  regarded  as  equal  and  independent  tri- 
bunals. 

It  is  a  doctrine  of  law  too  long  established 
to  require  a  citation  of  authorities,  that,  where 
a  court  has  jurisdiction,  it  has  a  right  to  de- 
cide every  question  which  occurs  in  the  cause, 
and  *  whether  its  decision  be  correct  or  [*61S 
otherwise,   its  judgment,   till   reversed,   is  re- 
garded as  binding  in  every  other  court;  and 
that,  where  the  jurisdiction  of  a  court,  and  the 
right  of  a  plaintiff  to  prosecute  his  suit  in  it, 
have  once  attached,  that  right  cannot  be  ar- 
rested or  taken  away  by  proceedings  in  anoth- 
er court.     These  rules  have  their  foundation, 
not  merely  in  comity,  but  on  necessity.     For 
if  one  may  enjoin,  the  other  may  retort  by  in- 
junction, and  thus  the  parties  be  without  rem- 
edy; being  liable  to  a  process  for  contempt  in 
one,  if  they  dare  to  proceed  in  the  other.    Nei- 
ther can  one  take  property  from  the  custody 
of  the  other  by  replevin  or  any  other  process, 
for   this   would   produce   a   conflict   extremely 
embarrassing  to  the  administration  of  justice. 
In  the  case  of  Kennedy  v.  The  Earl  of  Cassia 
is.  Lord  Eldon  at  one  time  granted  an  injune- 
tion  to  restrain  a  party  from  proceeding  in  t 
suit  pending  in  the  Court  of  Sessions  of  Scot- 
land,   which,    on   more   mature    reflection,   he 
dissolved;  because  it  was  admitted,  if  theConii 
of  Chancery  could  in  that  way  restrain*  pro- 
ceedings in  an  independent  forei^  tribunal,  the 
Court   of   Sessions   might    equally   enjoin  the 
parties  from  proceeding  in  chancery,  and  thuf 
they    would    be    unable    to    proceed    in   either 
court.    The  fact,  therefore,  that  an  injunction 
issues  only  to  the  parties  before  the  court,  and 
not  to  the  court,  is  no  evasion  of  the  difficul- 
ties that  are  the  necessary  result  of  an  attempt 
to  exercise  that  power  over  a  party  who  is  a 
litigant  in  another  and  independent  forum. 

The  Act  of  Congress  of  the  2d  of  Mareh, 
1793,  ch.  66,  sec.  5,  declares  that  a  writ  of  in- 
junction shall  not  be  granted  "to  stay  proceed- 
ings in  any  court  of  a  State."  In  the  case  of 
Diggs  V.  Wolcott,  4  Cranch,  119,  the  decree  of 
the  Circuit  Court  had  enjoined  the  defendant 
from  proceeding  in  a  suit  pending  in  a  State 
court,  and  this  court  reversed  the  decree,  be- 
cause it  had  no  jurisdiction  to  enjoin  proceed- 
ings in  a  State  court. 

It  follows,  therefore,  that  the  District  Court 
had  no  supervisory  power  over  the  State  court, 
either  by  injunction  or  the  more  summary 
method  pursued  in  this  case,  unless  it  has  been 
conferred  by  the  Bankrupt  Act.  But  we  esn> 
not  discover  any  provision  in  that  act  which 
limits  the  jurisdiction  of  the  State  courts,  or 
confers  any  power  on  the  Bankrupt  Court  to 
supersede  their  jurisdiction,  to  annul  or  enlk- 
ipate  their  judgments,  or  wrest  property  from 
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the  custody  of  their  officers.  On  the  contrary, 
It  provides  that  "all  suits  in  law  and  equity 
then  pending,  in  which  such  bankrupt  is  a 
purty,  may  be  prosecuted  and  defended  by 
•uch  assignee  to  its  final  conclusion,  in  the 
same  way  and  with  the  same  effect  as  they 
m^ht  have  been  by  such  bankrupt." 

Instead  of  drawing  the  decision  of  the  case 
•26*]  into  the  District  *Ck>urt,  the  act  sends 
the  assignee  in  bankruptcy  to  the  State  court 
where  the  suit  is  pending,  and  admits  its  pow- 
er to  decide  the  cause.  It  confers  no  author- 
ity on  the  District  Ck)urt  to  restrain  proceed- 
ings therein  by  injunction  or  any  other  proc- 
ess, much  less  to  take  property  out  of  its  cus- 
tody or  possession  witn  a  strong  hand.  An 
attempt  to  enforce  the  decree  set  forth  in  the 
rejoinder  would  probably  have  been  met  with 
resistance,  and  resulted  in  a  collision  of  juris- 
dictions much  to  be  deprecated. 

In  fime,  we  can  find  no  precedent  for  the  pro- 
eeeding  set  forth  in  this  plea,  and  no  grant  of 
power  to  make  such  decree  or  to  execute  it, 
either  in  direct  terms  or  by  necessary  implica- 
tion, from  any  provisions  of  the  Bankrupt  Act; 
and  we  are  not  at  liberty  to  interpolate  it  on 
any  supposed  grounds  of  policy  or  expediency. 

The  plea  cannot,  therefore,  be  sustained,  and 
the  judgment  of  the  Superior  Court  of  New 
Hampshire  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Superior  Court  of 
Judicature  of  the  State  of  New  Hampshire, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Superior  Court  of  Judicature  be,  and  the  same 
is  hereby  affirmed,  with  costs  and  damages 
at  the  rate  of  six  per  centum  per  annom. 


ABRAHAM  COLBY,  Plaintiff  in  Error, 

▼. 
JAMES  LEDDEK. 

The  decision  of  this  court  in  the  precedliif  case 
of  Peck  V.  Jenness  affirmed. 

THIS,  like  the  preceding  case  of  Peck  ▼.  Jen- 
ness, was  brought  up  from  the  Superior 
Court  of  Judicature  of  the  State  of  New  Hamp- 
shire, by  a  writ  of  error  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act. 

Ledden  was  an  inhabitant  of  the  Province  of 
New  Brunswick,  and  Colby  of  the  State  of 
New  Hampshire.  The  attachment  was  issued 
in   1837. 

The  case  was  similar,  in  its  principal  drenm- 
stances,  to  that  of  Peck  v.  Jenness,  and  was 
amied  together  with  it. 

C.  B.  Ooodridi,  for  the  defendant  in  error: 

As  to  the  principal  question,  I  rely  upon  the 
•27*]  argument  submitted  *in  the  ease  of 
Peck  V.  Jenness.  The  attachment  in  this  ease 
was  made  before  the  passage  of  the  bankrupt 
■tatute.  It  cannot  with  much  reason  be  said. 
At  U  ed. 


that  the  right  which  the  defendant  below 
quired  by  his  attachment,  legal  when  made, 
can  be  taken  from  him  by  subsequent  legisla- 
tion. Every  objection,  however,  can  be  made 
in  this  case,  which  can  be  taken  in  relation  to 
any  attachment  The  debt  is  discharged  here, 
to  the  same  extent  as  anv  other  debt. 

As  to  the  objections,  that  the  statute  req- 
uisites have  not  been  complied  with  which  are 
essential  to  constitute  an  attachment,  I  submit 
that  the  State  court  is  the  exclusive  judge  in 
this  particular,  and  that  its  judgment  is  not 
open  to  review  in  this  court. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

This  case  was  argued  with  the  case  of  Philip 
Peck  et  al.  v.  John  S.  Jenness  et  al.,  and  the 
record  presents  the  same  questions  which  have 
just  been  decided  in  that  case. 

For  the  reasons  there  assigned,  the  judgment 
of  the  Superior  Court  of  New  Hampsmre  is 
affirmed* 

Order. 

This  eause  came  on  to  be  heard  on  the  tran- 
script of  the  record  of  the  Superior  Court  of 
Judicature  of  the  State  of  ^^ew  Hampshire, 
and  was  arffued  by  counsel;  on  consideration 
whereof,  it  Is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Su- 
perior Court  of  Judicature  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  an- 
num. 


JOHN  L.  8HAWHAN,  Daniel  Shawhan,  George 
H.  Perrin,  Benjamin  Berry,  Catharine  Snod- 
grass,  and  Isaac  Miller,  Appellants, 

▼. 

PERRY  WHERRITT,  Assises  of  the  Bankrupt 
Estate  of  Benjamin  Brandon. 

U.  S.  Bankrupt  Act— decree  not  impeached  col- 
laterally after  public  notice  of  proceedings — 
lien  by  decree  of  State  Court  m  suit,  insti- 
tuted  after  such  notice,  invalid. 

A  decree  of  the  District  Coort  of  the  Untted 
States,  sitting  in  bankmptej,  whereby  a  person 
proceeded  against,  In  Invltnm,  was  declared  to  be  a 
bankrapt.  Is  sufficient  evidence,  as  against  those 
who  were  not  parties  to  the  proceedtog,  to  show 
that  there  was  a  debt  dne  to  the  petitioning  credit- 
or; that  the  bankmpt  was  a  merchant  or  trader 
within  the  meaning  of  the  act;  and  that  he  bad 
committed  an  act  of  hankmptcy* 

The  first  section  of  the  Bankrapt  Act  declares 
that  the  making  of  any  frandnlent  conveyance,  as- 
signment, sale,  gift,  or  other  transfer  of  lands, 
tenements,  goods,  or  chattels.  Is  the  coouaission  of 
an   act  of  bankruptcy. 

No  creditor  can,  by  Instltotlng  proceedings  In  a 
State  Coort,  after  the  commission  of  ^an  r^«S8 
act  of  bankruptcy  by  his  debtor,  obtain  a  valid  lien 
upon  the  property  conveyed  by  such  fraudulent 
deed.  If  he  has  notice  of  the  conunisslon  of  an  act 
of  bankmptcy  by  the  debtor.  It  passes  to  the  as- 
signee of  the  bankrupt  for  tbe  benelit  of  all  the 
creditors. 

A  lien  thus  acquired  Is  not  saved  by  the  proviso 
of  the  second  section  of  the  bankrapt  law.  That 
proviso  does  not  protect  liens  which  are  iaoonris^ 
ent  with  the  second  and  l^th  sections  of  the  ae^ 
and  these  sections  ilsrisre  snch  a  Ilea  to  be  void. 
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I^IllS  was  an  appeal  from  the  Circuit  Court  reepective  purchases,  so  far  as  said  debts  may 

of  the  Unitea  States  for  the  District  of  go;  and  in  such  cases,  if  any  such  should  occur, 

Kentuclcy.  only  the  residue  of  the  price  to  be  distributed 

On  the  6th  of  April,  1842,  Benjamin  Brandon  prp  rata  as  aforesaid ;  and  after  tlie  payment  of 

executed  the  following  deed:  all  said  Brandon's  debts,  to  pay  the  residue,  if 

"This  indenture,  made  and  entered  into  this  any,  to  said  Brandon,  his  heirs  and  assigns; 

Cth  day  of  April,  1842,  between  Benjamin  Bran-  and  the  title  to  the  estate  hereby  conveyed  he 

don,  of  Harrison  County  and  State  of  Ken-  doth  hereby  warrant  and  defend  to  said  With- 

tucky,  of  the  one  part,  and  William  A.  Withers,  ers,  and  his  successor  or  successors,  forever,  in 

of  the  county  and  State  aforesaid,  of  the  other  trust  for  the  purposes  aforesaid,  against  the 

Dart,witnesseth:    That  the  said  Benjamin  Bran-  claim   or   claims  of  him,   the  said    Benjamin 

uon,  for  and  in  consiaeration  of  one  dollar,  to  Brandon,  and  against  all  other  claims.    In  tes- 

him  in  hand  paid,  and  for  the  further  considera-  timonv  of  which,  the  said  Benjamin  Brandon 

tion  hereinafter  mentioned,  hath  given,  granted,  hath  hereunto  subscribed  his  name  and  affixed 

bargained,  sold,   released,   conveyed,   and  con-  his  seal,  this  day  and  year  first  above  written, 

firmed,  and  by  these  presents  do  give,  grant,  Benjamin    Brandon." 

bargain,  sell,  release,  convey,  and  confirm  unto  On  the  3d  of  Ma^,  1842,  John  L.  Shawhan 

the   said   William   A.   Withers,   his  successor  and  others  filed  a  bill  in  the  Harrison  Circuit 

or  successors,  forever,  all  the  estate,  real,  per-  Court  of  Kentucky,  sitting  as  a  court  of  equity, 

sonal,  and  mixed,  of  whatever  nature  or  kind  The  bill   recited,  that  the  complainants  were 

it  may  consist  (except  such  property  only  as  by  creditors  of   Brandon;    that   he  had  ezeeuted 

law  not  subject  to  execution),  said  estate  here-  the  deed  above  set  forth,  ''for  the  purpose  of 

by  conveyed  consisting  of  a  tract  of  about  336  hindering,  delaying,  and  defrauding  the  credi- 

acres  of  land,  situated  in  the  State  and  coun-  tors  of  the  said  Brandon  in  the  collection  of 

ty  aforesaid  and  the  same  tract  on  which  said  their  debts;'*  that  the  trustee  was  about  to 

Brandon  now  resides,  and  on  which  is  a  steam  sell  and  dispose  of  the  property  mentioned  in 

mill  and  distillery,  the  boundary  of  which  land  the  deed;  and  prayed  for  an  injunction  to  stop 

is  more  particularly  designated  in  the  several  him. 

deeds  which  said  Brandon  holds  for  said  land;  On  the  same  day  an  injunction  was  issued, 

also,  five  negroes,  two  wagons  and  teams,  about  ftnd   served   upon   Brandon  and  Withers,  the 

400  head  of  hogs,  about  16,000  pieces  of  coop-  trustee. 

er's  stuff,  all  his  stock  of  horses,  cattle,  and  On   the  2 let   of  May,    1842,    Brandon   and 

sheep,  his  household  and  kitchen  furniture  and  Withers    filed    senarate    answers  to  the    bill, 

farminff  utensils,  his  debts  and  choses  in  ac-  Brandon   admitted   his   indebtedness,   and   the 

tion,  of  every  kind  and  description;  it  being  execution  of  the  deed  of  trust;  averred  that 

the  intention  of  said  Brandon,  by  this  deed,  to  Shawhan  was  present  ^hile  the  deed  was  pre- 

convey  to  the  said  Withers  and  his  successors,  paring:,  and  expressed  himself  satisfied  with  iti 

forever,  all  his  estate,  real,  personal,  and  mixed,  provisions;  denied  most  positively  that  he  ex- 

and  choses  in  action,  with  the  exceptions  herein-  ecuted  said  deed  either  to  hinder,  delay  or  d^ 

before  expressed,  whether  the  same  be  particu-  fraud  *his  creditors,  but,  on  the  con-   [*6S0 

larly  mentioned  and  set  forth  in  this  instru-  trary,  in  good  faith,  believing  that  general  sat- 

ment  or  not.    To  have  and  to  hold  all  the  es-  isfaction  would  be  given  to  them.     The  an- 

tate,  real,  personal,  and  mixed,  and  choses  in  swer  of  Withers  was  to  the  same  effect  as  that 

action,  hereby  conveyed  to  the  said  William  A.  of  Brandon. 

Withers  and  his  successor  or  successors,  for-  On  the   26th   of  June,   1842,  Withers    tod 

ever,  in  trust,  for  the  following  purposes,  name-  Brandon  applied  for  an  order  to  change  the 

ly:    To  collect  the  debts  and  choses  in  action  venue.     It  was  granted,  and  the  record  sent 

due,  payable,  or  owing  to  said  Brandon,  and  ^  the  County  of  Bourbon, 

to  sell  the  real  estate  hereby  conveyed,  either  On  the  24th  of  September,  1842,  John  Lsil 

all   together  or  in  Ir"-    '"  ^"  ^ *'''' ***''^-  *^  **•"  tt-:*.j  o*^*^  *r_ 

think  most  advisable, 
62©*]   highest 

menta:  namely,  one  third  of  the  purchase  money  Brandon  had  made  a  fraudulent  conveyanoe 
to  be  paid  in  hand,  and  the  residue  in  one  and  with  intent  to  defraud  his  creditors;  and  that 
two  years;  and  the  slaves  and  personal  es-  h®  ^^  concealed  himself  to  avoid  being  ar- 
tate  to  be  sold  at  public  auction  to  the  highest  rested.  It  then  prayed  that  the  court  might 
bidder,  on  a  credit  of  twelve  montiis;  and  after  declare  the  said  Benjamin  Brandon  a  bank- 
making  to  said  trustee  a  just  and  reasonable  i^pt.  With  the  petition  were  filed  several  ex- 
compensation  for  his  trouble  and  expenses  in  hibits,  which  it  is  not  necessary  to  state  par- 
executing  this  trust,  to  pay   all   the  money  ticularly. 

whieh  he  may  receive  as  trustee  aforesaid.  On  the  same  day  an  order  was  passed,  set 
either  br  the  collection  of  debts  or  choses  in  ting  down  the  hearing  for  the  4th  of  the  ensu- 
action,  from  the  proceeds  of  the  sale  of  the  ^^S  November,  and,  in  the  mean  time,  enjoin- 
tnift  estate,  to  all  the  creditors  of  said  Bran-  ^^  the  defendant  and  all  others  from  remoT- 
don,  ratably,  proportionably  to  the  amount  of  »ng  or  otherwise  disposing  of  the  property  of 
their  respective  debts  or  demands;  but  should  the  defendant,  or  which,  on  the  decree,  the 
any  one  or  more  of  the  creditors  of  said  Bran-  Msignee  might  be  entitled  to  reclaim  and  re- 
don  beoome  the    purchaser   or  purchasers    of  cover. 

any  portion  of  the  real  or  personal  estate,  or  On  the  22d  of  October,  1842,  the  Bourbon 
slaves,  hereby  conveyed,  said  trustee  is  author-  County  Court,  before  which  the  suit  of  Shaw- 
iced  Bjod  empowered  to  accept  the  debt  or  debts  ban  and  others  against  Brandon  and  Withers 
due  or  owing  by  said  Brandon  to  sudi  pur-  was  pending,  passed  a  decree  annulling  and 
duLBer  or  purchasers,  in  payment  for  tkeir  setting  aside  the  deed  of  trust,  as  being,  is 
948  Howard  7. 
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point     of     Uw,     rraudulent     mod     void.    Tha  cree    of    Bourbon    Coanty    Court,    under    tlk* 

iMiot    eDumernted     manj     of     tbe     ereditora,  tutbority  of  wbich  tbsy  lutd  lold  the  Ia4id  to 

who«e  etklin*  b«d  been  eihfbited,  ftnd  then  or-  Shswhan,  who  wm  threktening  to  duturb  tb« 

dered,   Uwt   "m   much   of   the   penonal    prop-  pouoMion    of    the    complain&nt,    and    by    hia 

•rty,  slevee,  and  rest  eitdte  mentioned  In  said  tbreati  uid  fftUe  clkim*  of  title  w>a  prevent- 

dccd  of  traat  oa  may  be  neceeur;  for  the  pur-  jng  the  complkinaot  from  dispaaipB  of  toe  Und. 

poae   be  eold  to  Mtiafy   the   aforeaaid   debta."  It  tben  prayed  that  Sbawhan  might  be  orderad 

Thomaa  B.  Woodyard  waa  appointed  to  mako  to  aurreDder  up,  to  be  canceled,  any  pretended 

the  aale,  according  to  certain  given  directiona.  claim,  and  that  all  Uw  partiea  might  anawer, 

On  the  ZSd  of  Norember,  1842,  tb«  Diatrlct  etc 
Court  of  Uw  United  State*  paaaed  the  follow-       On  tbe    18th   of  December,   184S,  John  L. 

ing  order:  Sbavhan,    Daniel     Shawbaa,    and    BeDjamln 

"John  Lall  ».  BMjamin  Brandon.  PjTJ,   »"'""«'   tP'^'^'^:    ^'"AH."  j*^f  "j 

"Tbe  prayer  of  the  petitioner,  that  the  de-  l*^  .^''^„!;"=Vil°„"  k^^'*°1S"*?:  /  1  ^^-A 

fendant1»a  deolared  a  ^nltrupt    haying  been  ^^J^   '6th    1842,   but   demrf   that   be    ['OS* 

beard  upon  tl»  allegation,  of  Ai  petition,  and  ^"f  -^T'^^"^ ,^'   "!.?'   *T'"i!P*'=^„   I' 

the  proofi  Ukrn  and  fll«]  (the  defendant  ha v-  f^fi^^i  'J^ '.^ J'^^tf^'IT  ^^ '"T"„i!.'' 

fng  Vailed  to   anawer),  and  now   having  been  the  SUte  court  to  aet  .aide  the  deed  a.  fraudu- 
fuTiv  oonaldered  '  decree  and  sale  aa  itated  aboTe; 

"ft  la  found  and  adjudged  by  the  court,  that  ''"^  .in»i« ted  that  by  aaid  proceeding,  he  had 

the  aaid  Benjamin  Brind?n^  of  HarrUon  Coun-  ^'^.J:„^^J^''^^^}tT,^:j}'?^^ 

ty,  being  a 'retailer  of   m;rchandi«,   and   In-  ""IJ^  ^Hw  ^L^Lt^.T  th.  ^t^^^ 

S'nToWlla'^^'wX'ro?.l"'hia"pX  ,^°W^lV''^-J  1^  ^f^^^ ''//.''■-  ''' 

v:j^^:\StV^  rit^f  niib'ti   t^"^:;ina?e"ri2i?L?.ie^h:':i.rrrofthe 

property,  aubject  to  tlie  payment  of  hia  debta  „,i,„  j.(„„j„„,.     t„  (i,„_  ,.„.,„^„  ti,„.  „.. 

as  l-l  by  th.  •!■».  ot  tb.  StaU,  bearing  date  ""»'  ''•'•"laale.     To  tbeao  an.mra  there  wa. 

tbe  ath  Jay  of  April.  IMS,  and  on  lb.  7t1.  day  '  f """'  ."SI't.         lua   .1,.  «.„  b..  rv.„. 

of  that  a,ooth  .."d  ;ear  Itoitted  to  reeort  In  ,/l ''i  {^£7.';™  •,L»iIi  tl?  „^  S; 

the  elerk'i  olle.  of  the  Hanlaon  County  Court,  '/,  °^  t™?"  »  "I"™.  '"""#''     "''  *! 

.„j  i„  •!..  „.iit-„_  _  _ti„  ~i    —C /   \L,-  Shawhan  by  the  eommiaa  oner,  WoodyanL  and 

and  in  the  petition  mentioned,  wheteof  a  eopy  „„„„^]_„  i.  »„ii„„.   „i.  j— ».  - 

!r„ro.':s  'Zj£sT.':Ji:"'^::Lz. ' "  t"?  "„tt"d';e™d  am,  ori.,ed,  iha,. 

S""  t"''a,S;"^l'nTi»"d  '.'ith™^".'  ''•„  £  ^J-';~     "-■  J',«X,  r 

.hereby  a  .uit  bad  iJen   eommeneed  igainet  !'"',  "S,  ^'.J  .  a  ,   /       Ji 

bim,  thmnpon  beeame  and  1.  a  Unkmpt  i?-^'   "i"   the  amount.   ,0  deerecd   to  »ld 

„n ^. ...    ,.      _     ,  ,,.   ,.        "^  . ShawhauB  be,  and  the  same  are  herebj  eitin- 

I'erry   Wherntt   »  appointed  the  aaaitrniM:,  __■•..     _■  '     .■  «   .     .       ..        ,         ■'■. 

'      '  V  .    »    .»  ^^^   ^j   J140.34,    which    waa    decreed    to    the 

On  the  21th  of  November,  1M2,  Woodyard,  Sbawhana    above    the    amount    of    their    pur- 

tba      eoraraiaaioner      appointed      br     Uourbon  chaaea.    That   a   writ   of    poHBeesion    Issue    In 

County  Court,  proceeded  to  sell  tne   peraonal  favor  of   aaid   ■lohn  L.  Shawhan,  to   put  him 

property   of   Brandon.  into  the  poaaeaelon  of  aaid  tract  of  land  men- 

In  Uay,  1B43,  the  commiaaioner  made  hia  re-  tioned  in  the  com  plain  an  t'a  billi  that  Thomaa 

port    to    Bourbon    County    Court,  whereupon  B.   Woodyard,   the   commiiaioner   herein,   con- 

another  decree  waa  paaaed,   redting  that  the  vey  all  the  rigbt  and  title  of  the  derendanta, 

former  sale  waa  inaul&cient  to  pay  the  debta,  Brandon   and  William  A.   Withera,  in   and   to 

and  directing  that  m  much  of  the  land  com-  said  trai.-t  of  land,  to  aaid  John  L.  Shawhan, 

priaed  in  the  deed  of  truat  aa  might  be  neoea-  by  deed   of  apecial  warranty,  warranting  the 

aary   for  the   purpose  should   be   aold  for  the  title  of  tbe  aame  againat  the  claima  of  the  aaid 

payment  of  the  balance  of  the  debta.  Benjamin   Brandon   and   William   A.   Wither*. 

On      the    14th    of   July,   18-13,    the   commia-  and  all  person*  claiming  by,  through,  or   un- 

aloner  sold  the  land,  in  eonformity  with   the  der  them,  but  not  against  tbe  claim  or  claima 

aboT*    order,  and  John  L.  Bbawban    became  of  any  other  person  or  persons  whatever." 
the  purchaser.    A   writ   of  possession   waa   ia-        The   decree  then   proceeded  to   regulate  eer- 

aued  in  his  favor,  in  April,  1844,  which  wlU  be  tain  detaila. 
mentioned  again  in  its  proper  place.  In  June,  1844,  the  bill   (lied  by  Wherritt  In 

On  the  lOth  of  August,  1843,  Wherritt  aa  the  District  Court  of  the  United  State*  came  on 
asajgnee  of  the  estate  of  Benjamin  Brandon,  for  hearing,  when  tbe  complainant  prayed 
filed  a  hill  In  chancery,  in  the  District  Court  that  the  defendant*  might  be  ordered  to  pay 
of  the  United  State*  for  the  District  of  over  the  amount  of  sales  of  the  penonal  prop- 
Kentucky,  against  John  h.  Shawhan  and  erty  which  had  been  aold  under  tbe  authority 
the  other  partiea  named  in  the  caption  of  this  of  Bourbon  County  Court.  A  reference  took 
■tiat«ment.  The  bill  referred  to  the  former  place  to  a  master  in  chancery,  upon  tbe  corn- 
proceeding*  of  the  oourt,  declaring  Brandon  mg  in  of  whose  reports  the  court  passed  the  fol- 
io be  a  bankmnt,  and  all  the  other  facta  in  the  lowing  final  decree,  on  the  lOth  of  June,  1844. 
case.  It  stated  that  the  aasignee  bad  taken  "Tbia  cause  having  been  heard  at  this  term, 
poescaalon  of  the  property  of  tbe  bankrupt,  and  ar^ed  by  counsel,  thereupon,  on  eoiiaid- 
>ncluding  the  land;   that  Shawhan  and  otlici*  ation  thereof: 

knew  of  the  commission  of  the  act  ol  bank-        It  is  adjudf^ed  by  the  court,  that  the  eom- 

niptey,  but  had  nerertheleaa  obtained  a  da-  plainant  wa*  inreatod  with  all  the  eatat«  whioh 
IJ  lib  ad.  ^^% 
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▼as  of  said  Brandoli  at  the  time  lie  became  a 
bankrupt,  and  that  the  defendants  did  not,  by 
their  after-commenced  suit,  and  proceedings 
%Z^*]  therein  liad  *with  notice  of  his  act 
of  bcinkruptoy,  obtain  a  right  to  have  it 
thereby  subjected  ezclusiyely,  or  first,  to  the 
satisfaction  of  their  demands;  and  that  the  de- 
fendants, John  L.  Shawhan,  Daniel  Shawhan, 
George  H.  Perrin,  Benjamin  Berry,  CSatliarine 
Snodgrass,  and  Isaac  liuller,  by  the  subsequent 
sales  of  the  movable  property  by  tliem  so 
caused,  did  become,  on  the  demand  of  the 
complainant  here  made,  and  are  each  of 
them,  liable  for  his,  their,  and  her  proper 
portion  of  the  proceeds  thereof,  where- 
of they  thus  wrongfully  obtain  the  benefit, 
and  must  pay  the  same,  together  with  the  in- 
terest thereon,  to  the  complainant,  for  the 
purpose  of  e^ual  distribution  reouired  by  the 
statute;  and  it  is  adjudged,  that  the  sale  of  the 
land  so  afterwards  caused  by  the  defendants 
was  wrongful,  aad  assailed  here  by  the  com- 
plainant, was  and  is  ineffectual,  and  did  not  in- 
vest the  defendant,  John  L.  Shawhan,  the  pur- 
chaser, with  the  right  thereto,  in  opposition  to 
the  title  which  had  previously  passed  by  decree 
of  bankruptcy  of  its  holder  so  declared,  and 
was  vested  in  the  complainant  as  the  assignee 
so  appointed;  but  the  said  Shawhan,  by  the  as- 
sertion of  his  pretended  claims  so  founded,  has 
and  does  injuriously  embarrass  the  title  of  the 
complainant. 

"It  is  therefore  ordered,  adjudged  and  de- 
creed, that  the  defendant,  John  L  Shawhan, 
do,  on  or  before  the  first  day  of  July  next,  ex- 
ecute to  the  complainant,  as  assignee  of  the 
bankrupt  estate  of  Benjamin  Brandon,  a  deed 
of  release  of  all  riffht,  title,  and  interest 
claimed  bv  him,  Shawhan,  in  and  to  the  tract 
of  land  whereon  Uie  said  Brandon  resided,  con- 
taining 350  acres,  more  or  less,  in  the  County 
of  Harrison,  in  the  bill  and  answers  mentioned, 
with  covenant  of  warranty  against  all  persons 
claiming  by,  through,  or  under  him. 

"And  it  is  adjudged  and  ordered,  that  said 
Shawhan  do,  on  or  before  the  first  day  of  July 
next,  deliver  to  the  complainant  the  possession 
of  the  said  land." 

The  decree  then  went  on  to  specify  the 
amounts  to  be  paid,  etc. 

From  this  decree  there  was  an  appeal  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

On  the  22d  of  November,  1844,  the  Circuit 
Court  affirmed  the  decree  of  the  District 
Court. 

The  defendant  appealed  to  this  court,  and 
the  cause  came  up  on  this  appeal. 

It  was  argued  by  Mr.  Trimble  for  the  appel- 
lants, and  Mr.  Bibb  for  the  appellee. 

The  appellants  assigned  the  following  causes 
of  error : 

L  The  Circuit  Court  erred  in  affirming  the 
decree  of  the  District  Court,  and  in  decreeing 
costs  against  the  appellants. 
6S4*]  *II.  The  Circuit  Court  ought  to  have 
reversed  the  decree  of  the  District  Court  and 
dismissed  the  bill,  on  the  following  grounds,  to 
wit: 

1.  The  bill  filed  by  the  appellee  in  the  Dis- 
trict Court  is  predicated  entirely  on  the  provi- 
MiooM  oi  the  English  statutes,  or  the  former 


bankrupt  law  of  the  United  States,  passed  la 
1800. 

2.  There  is  no  equity  in  the  bill  filed  in  the 
court  below,  when  tested  by  the  late  bankrupt 
law  of  1841. 

8.  The  bill  alleges  that  the  appellee  is  in  pos- 
session of  the  tract  of  land  in  contest,  and 
prays  the  court  to  quit  him  and  the  possession, 
and  protect  him  affainst  the  process  of  the 
State  court;  and  the  decree  directs  John  L. 
Shawhan  to  restore  the  possession. 

4.  The  decree  assumes  a  fact  which  is  con- 
tradicted by  the  record.  John  L  Shawhan, 
etc.,  commenced  their  suit  in  the  State  court 
several  months  before  Brandon  became  a  bank- 
rupt, and  not  afterwards,  as  is  stated  in  the 
decree. 

5.  The  principles  assumed  by  the  decree  an 
expressly  negatived  by  the  bankrupt  law  of 
1841,  and  can  onlv  be  sustained  by  adopting 
the  provisions  of  the  English  statutes,  or  the 
bankrupt  law  of  1800. 

6.  The  decree  directs  the  appellants  to  pay 
over  to  the  appellee  the  amount  of  the  sales  of 
the  slaves  and  personal  estate  of  Brandon, 
when  it  appears  from  the  record  that  the  com- 
missioner .took  notes  for  the  purchase  money, 
and  the  appellants  have  not  received  either  the 
notes  or  the  money. 

7.  The  petitioner  was  not  a  creditor  of  Bran- 
don when  the  petition  was  filed. 

That  portion  of  the  argument  of  the  counsel 
for  the  appellants,  which  related  to  the  princi- 
pal point  aecided  by  the  court,  was  as  follows, 
viz.: 

By  the  decree  of  the  District  Court,  it  is  said 
that  the  complainant  in  that  court  was  invested 
with  all  the  estate  of  Brandon  at  the  time  he 
became  a  bankrupt,  and  that  the  defend- 
ants did  not,  by  a  suit  commenced  afterwards, 
obtain  a  right  to  have  it  subjected  to  their  com- 
mand, etc  If,  by  that  expression,  it  was  in- 
tended to  say  that,  by  the  decree  in  bankrupt- 
cy, the  assignee  was  invested  with  all  the  es- 
tate of  Brandon,  at  the  time  he  made  the  fraud- 
ulent deed  of  trust,  the  opinion  of  the  court  is 
in  direct  opposition  to  the  plain  and  unequivo- 
cal words  of  the  third  section  of  the  act.  Thst 
section  expressly  declared  that  the  estate  of  the 
bankrupt  shall,  from  the  time  of  the  decree, 
be  deemed  to  be  devested  out  of  the  bankrupt, 
and  by  force  of  the  decree  be  vested  in  the  ts- 
signee.  That  provision  of  the  section  must  be 
abrogated,  and  other  words  *interpo-  [*6S5 
lated  before  the  opinion  of  the  District  Court 
can  be  sustained.  It  would  be  a  strange  perver- 
sion of  that  section,  to  say  that  the  decree 
should  have  relation  to  an  act  of  bankruptcy, 
contrary  to  the  express  words  of  the  section.  If 
that  section  had  barely  said  that,  by  the  de 
cree,  the  estate  should  be  devested  out  of  the 
bankrupt,  and  vested  in  the  assignee,  without 
reference  to  the  time  when  the  estate  should  be 
so  devested,  there  might  have  been  some  room 
left  for  construction.  But  such  language  has 
not  been  used.  On  the  contrary,  the  wordp 
employed  have  left  no  room  for  construction  u 
to  the  time  when  the  property  shall  be  devested 
out  of  the  bankrupt,  and  vested  in  the  assignee. 
The  same  section  is  equally  explicit  as  to  the 
power  of  the  assignee  to  sell  and  dispose  of  the 
property  of  the  bankrupt.    It  provides  that  the 
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usignee  thall  haTe  the  same  power  to  sell  and 
dispose  of  the  property  which  might  bo  exer- 
cised bj  such  bankrupt  before  or  at  the  time  of 
the  bankruptcy  declared.  If,  by  the  decree  In 
bankruptcy,  the  property  was  davested  out  of 
the  bankrupt  from  the  time  of  making  a  fraud- 
ulent conveyance,  he  certainly  could  have  no 
S>wer  to  sell  or  dispose  of  his  property  at  the 
me  of  the  bankruptcy  declared.  If  Congress 
had  intended  that  the  decree  in  bankruptcy 
should  have  relation  to  an  act  of  banlcruptcy, 
they  would  have  employed  language  indicating 
such  an  intention.  They  have  not  done  so, 
nor  even  left  room  for  construction  on  that  sub- 
ject; but  the  most  explicit  language  has  been 
employed  to  prevent  any  such  relation  by  con- 
struction. Neither  the  English  statutes,  nor 
the  former  bankrupt  law  of  the  United  States, 
contain  any  provision  similar  to  that  in  the 
third  section  of  the  lat«  bankrupt  law.  The 
decisions  in  the  English  books,  and  the  decisions 
of  the  American  courts,  fotmded  on  statutory 
provisions  totally  dissimilar,  cannot,  therefore, 
have  any  influence  on  the  question.  The  stat- 
ute 13th  Eliz.  empowers  the  commissioners  in 
banlcruptcy  to  sell  and  convey  all  the  lands  and 
tenements  which  the  bankrupt  had  at  the  time 
he  became  a  bankrupt;  and  further  provides, 
that  such  conveyance  shall  be  good  af^inst  the 
bankrupt,  and  all  other  persons  claiming  by, 
from,  or  under  him,  or  by  any  act  after  com- 
mitting the  act  of  bankruptcy.  2  Bl.  Com.  285; 
2  Phil.  £v.  2g9. 

The  statutes  of  James  I.  direct  the  commis- 
sioners to  assign  over  to  the  assignees  the 
whole  of  the  bankrupt's  estate,  and  makes  void 
all  acquisitions  of  property  by,  from,  or  under 
the  bankrupt,  at  any  time  after  committing 
the  act  of  bankruptcy.  A  few  cases,  only,  are 
excepted  out  of  the  general  prohibition  by  the 
same  statutes,  and  by  the  statute  of  19th 
George  n.  2  Bl.  Com.  485,  486;  1  W.  Bl. 
88;  2  W.  Bl.  829.  The  tenth  section  of  the 
bankrupt  law  of  the  United  States,  passed  in 
•86*]  *1800,  contains  similar  provisions.  By 
the  express  provisions,  therefore,  of  the  En- 
glish statutes,  and  of  the  bankrupt  law  of  1800, 
the  assignment  of  the  commissioners'  vested  in 
the  assignees  the  whole  of  the  estate  of  the 
bankrupt  which  he  had  at  the  time  when  he 
committed  the  act  of  bankruptcy.  It  has  al- 
ready been  shown,  that  the  late  bankrupt  law 
contains  no  such  provision,  but  that  its  provi- 
sions expressly  negative  any  relation  to  an 
act  of  bankruptcy. 

Mr.  Bibb's  argument  upon  the  same  point 
was  as  follows: 

III.  The  rights,  titles,  and  authorities  of  the 
assignee,  when  appointed  by  the  court,  had  re- 
faition  to  the  act  of  bankruptcy  committed  on 
the  6th  of  April,  1842,  specified  in  the  decree 
declaring  the  bankruptcy,  and  overreached  and 
avoided  the  lien  claimed  by  the  appellants  as 
the  result  of  their  proceedings  in  the  State 
court,  so  originated  after  and  with  full  Imowl- 
edge  of  the  prior  act  of  bankruptcy. 

Such  relation  is  expressly  enacted  by  the 
second  and  third  sections  of  the  Act  of  1841. 
That  the  effect  of  such  relation,  so  enacted 
by  the  statute,  is  to  annul  all  sul^equent  acts 
by  which  the  assets  of  the  bankruptcy  are  at- 
tempted to  be  diverted  from  the  general  fund 
for  distribution  among  the  teva^l  creditors  of 
11  14.  ed. 


the  bankrupt,  is  a  doctrine  well  settled  by  vary 
many  adjudged  cases.  These  precedents  may 
be  arranged  under  four  classes. 

1st  Class.  Transactions  by  and  with  a  bank- 
rupt preceding  an  act  of  banlcruptcy,  but  in 
oontemplation  of  bankruptcy,  and  for  the  pur- 
pose of  preferring  a  creditor  contrary  to  the 
spirit  of  tne  banknipt  law,  and  therefore  void. 
Of  this  class  these  examples  will  suffice:  Locke 
V.  Winning,  3  Mass.  Rep.  825,  326,  329;  Har- 
man  v.  Fishar,  1  Cowp.  117,  123;  Rust  t. 
Cooper,  2  Cowp.  629,  682,  633;  Alderson  ▼. 
Temple,  4  Burr.  2238,  2239,  2241;  Compton  ▼. 
Bedford,  1  W.  Bl.  362. 

2d.  Class.  Transactions  by  a  bankrupt  in 
themselves  acts  of  bankruptcy,  and  therefore 
void.  Of  this  class  these  examples,  out  of 
many  others,  will  suffice.  Worsely  v.  De  Mat- 
tos,  1  Burr.  468,  476,  484;  Wilson  v.  Day,  2 
Burr.  827;  Alderson  t.  Temple,  4  Burr.  2239, 
2240;  Devon  t.  Watts  and  Hassells  v.  Simpson, 

1  Doug.  86,  89,  92;  Linton  v.  Bartlett,  8  Wil- 
son, 47. 

3d  Class.  Transactions  by  and  with  a  bank- 
rupt after  an  act  of  bankruptcy  committed,  aad 
before  commission  sued  out,  void  because  after 
an  act  of  bankruptcy.  Of  this  class  these  ex- 
amples will  suffice:  Hussey  v.  Fidell,  3  Salk. 
69;  Dyson  t.  Glover,  3  Salk.  60;  King  v.  Leith, 

2  T.  R.  141;  Vernon  v.  Hall,  2  T.  R.  G48; 
Dias  T.  Freeman,  5  T.  R.  197. 

*4th  Class.  Efforts  by  process  of  law,  [*6S7 
after  an  act  of  bankruptcy,  to  abduct  the  prop- 
erty of  the  bankrupt  from  the  assets  for  distri- 
bution amonff  the  general  creditors,  avoided  by 
the  commission  after  taken  out  upon  the  pre- 
vious act  of  bankruptcy.  Of  this  class  these  ex- 
amples will  suffice:  Sill  v.  Worswick,  1  H.  BL 
665;  Cooper  v.  Chitty,  1  Burr.  20;  Coppendall 
V.  Bridgen,  2  Burr.  817,  820;  Smallcomb  ▼. 
Cross,  1  Ld.  Raym.  252;  Rust  v.  Baker,  2 
Strange,  996;  Payne  v.  Teap,  1  Salk.  108; 
Smith  V.  Milles,  1  T.  R.  475;  Ward  v.  Macau- 
ley,  4  T.  R.  489,  BuUer's  N.  P.  41,  42. 

Such  must  be  the  relation  to  the  time  of  the 
act  of  banlcruptcy,  and  such  the  effect  thereof, 
according  to  the  enactments  of  the  third,  second, 
and  fifth  sections  of  the  bankrupt  law  of  1841. 

I  put  the  third  section  foremost,  because 
that  section  declares  that  the  rights,  titles,  pow- 
ers, and  authorities  of  the  assignee  shall  relate, 
not  only  to  the  time  of  the  act  of  banlcruptcy 
committed,  but  even  to  a  time  before  the  bank- 
ruptcy. I  refer  to  the  second  section  for  the 
purposes,  first,  to  show  that  the  time  of  the  de- 
cree passed  is  not  the  border  and  foremost 
faculty  given  to  rights  of  the  assignee  (as  has 
been  argued  for  the  appellant),  when  appointed 
by  the  court  in  consequence  of  the  decree,  but 
that  the  relation  thereof  to  the  act  of  bankrupt- 
cy, upon  which  the  decree  is  founded,  is  clear- 
ly avouched  bv  the  second  section;  second,  as 
explanatory  of  the  sense  and  propriety  of  the 
expression  in  the  third  section,  before  or  at 
the  time  of  his  bcmkruptcy." 

The  celebrated  maxim  of  the  Rabbins  is,  'Tn 
the  law  there  is  no  such  thing  as  first  or  last." 
For  in  the  law  many  things  are  set  down,  all 
taking  effect,  as  the  one  Utw,  at  one  and  the 
same  time.  The  sages  of  the  law  have  been 
used  to  collect  the  sense  and  meaning  of  the  law 
by  comparing  one  part  with  another,  and  by 
vievrbig  all  iSe  parts  together  as  one  whoie,  and 
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not  of  one  part  only  by  itself — ^^emo  enim- 
aliquam  paiiem  recte  intelligere  possit,  ante- 

2 nam  totum  itenim  atque  iterum  per  legerit." 
incoln  College's  case,  3  Co.  60,  b;  Stardling 
▼.  Morgan,  Plowd.  205;  Co.  Litt.  881,  a. 

I  do  not  cite  the  second  section  as  that  which 
directly  invalidates  the  lien  set  up  by  the  ap- 
pellants, but  only  as  explanatory  of  the  third 
section.  The  nullity  of  the  lien  claimed  by 
the  appellants  by  process  of  law  in  the  State 
court,  commenced  and  carried  on  after  the  act 
of  bankruptcy,  results  from  the  relation  of  the 
rights,  titles,  powers,  and  authorities  of  the 
assignee  to  the  time  of  Brandon's  bankruptcy, 
committed  on  the  6th  day  of  April,  enacted  by 
the  third  section,  and  the  system  of  equality 
amonff  all  the  creditors  of  the  bankrupt  estab- 
688*]  lished  *by  the  fifth  section.  This  equal- 
ity among  creditors,  without  preference  or 
priority,  is  the  soul  and  spirit  of  the  bankrupt 
law,  to  which  the  second  and  third  sections 
are  but  handmaids  and  auxiliaries. 

The  English  system  of  bankruptcy  having 
been  in  use  lone  before  the  system  of  bankrupt- 
cy was  enacted  in  the  Uniteid  States,  our  stat- 
utes have  borrowed  the  general  outlines  and 
phrases  from  the  English  statutes  and  the 
adjudications  thereon.  In  particular  instances 
expressions  are  altered  to  make  the  principle 
less  dubious,  and  to  enlarge  the  reach  and  ex- 
tent of  the  statute.  It  will  therefore  not  be 
without  utility,  in  conducing  to  a  clear  under- 
standing of  our  statute  of  1841,  to  run  a  par- 
allel between  that  and  the  English  statutes. 

Bv  the  English  statute,  the  process  against  a 
banxnipt  commenced  by  the  petition  of  a  cred- 
itor to  the  court,  allegins  the  particular  act  of 
bankruptcy  which  the  debtor  had  committed. 
So  by  ours.  By  the  English  statute  and  ours 
of  1800,  the  proper  court,  upon  the  presenta- 
tion of  a  petition,  appointea,  as  a  matter  of 
course,  oommissioners  to  hear  and  determine 
the  matters  of  the  petition  against  the  debtor, 
and,  if  found  true,  "to  declare  him  or  her  a 
bankrupt."  By  our  statute  of  I84I,  the  peti- 
tion is  heard  by  the  court,  and,  if  true,  the 
bankruptcy  is  declared  by  decree  of  the  court. 
By  the  English  system,  and  by  our  statute  of 
1800,  the  debtor  had  notice  of  the  time  and 
place  appointed  by  the  commissioners  to  hear 
and  determine  the  matters  of  the  petition,  but 
no  notice  was  given  generally  to  persons  inter- 
ested to  show  cause  against  the  petition.  By 
our  statute  of  1841,  notice  of  the  time  assigned 
bv  the  proper  court  for  the  hearing  of  the  peti- 
tion is  given  by  a  publication  in  one  or  more 
newspapers,  at  least  twenty  days  before  the 
hearing,  "and  all  persons  interested  may  ap- 
pear and  show  cause,  if  any  they  have,  why  the 
prayer  of  the  petitioner  should  not  be  panted." 

By  the  English  system,  the  commission  of 
bankruptcy  was  liable  to  be  superseded  (if  im- 
providently  issued)  by  application  to  the  Court 
of  Chancery.  Ex-parte  Gayther,  1  Atk.  144; 
Ex-parte  Sydebotham,  1  Atk.  146;  Ex-parte 
HylUard,  1  Atk.  147.  By  our  statute  of  1841, 
seiction  first,  the  decrees  declaring  the  bank- 
ruptcy, when  passed  by  the  proper  court,  and 
not  re-examined  upon  the  petition  of  the  bank- 
rupt within  ten  days  for  a  trial  bv  jury,  "  shall 
be  deemed  final  and  conclusive.'' 

By  the  Engl'iBh  system,  the  creditors  appoint- 
m/  the  MBBigneeM  ta  manage  the  estate  and  %{• 
S5M 


fairs  of  the  bankrupt.  Bv  our  statute  of  1841, 
the  assignee  is  appointed  by  the  court,  with 
power  of  removal  and  new  appointment,  toties 
quoties. 

By  the  English  statute  and  ours  of  1800,  the 
commissioners  *made  a  formal  deed  of  [*6S0 
conveyance  and  assignment  of  the  property  and 
effects  of  the  bankrupt  to  the  assignee.  By  out 
statute  of  1841,  no  deed  of  conveyance  or  as- 
signment is  made  to  the  assignee  appointed  by 
the  court,  but  by  the  third  section  the  decree 
of  the  court  is  made  t-o  stand  in  the  place,  and 
to  have  the  effect,  of  a  formal  deed  of  con- 
veyance and  assignment  to  the  assignee,  when 
thereafter  appointed  by  the  court. 

Bv  the  former  statutes,  the  estate  and  title 
of  the  bankrupt  were  not  devested  out  of  him, 
nor  vested  in  the  assignees  chosen  by  the  cred- 
itors, until  the  formal  deed  of  conveyances  and 
assignment  was  executed  by  the  commissionefs 
to  the  assignees;  although  the  power  and  au- 
thority of  the  bankrupt  over  his  property  was 
suspended  by  his  act  of  bankruptcy.  So  is  the 
law  stated  to  be,  in  the  cases  of  C^Lry  ▼.  Crisp, 
1  Salk.  108;  Brassey  v.  Dawson,  2  Strange,  981, 
062;  Butler's  N.  P.  41. 

By  the  first  part  of  the  third  section  of  the 
Act  of  1841,  "all  the  property  and  the  rights  of 
property  of  every  name  and  nature,  and 
whether  real,  personal,  or  mixed,  of  every 
bankrupt,"  "who  shall  bv  the  decree  of  the 
proper  court  be  declared  to  be  a  bankrupt 
within  this  act,  shall,  by  mere  operation  of  law, 
ipso  facto,  from  the  time  of  such  decree,  be 
deemed  to  be  devested  out  of  the  bankrupt, 
without  any  other  act,  assignment,  or  other 
convevance  whatsoever;  and  the  same  shall  be 
vested,  by  force  of  the  same  decree,  in  such 
assignee  as  from  time  to  time  shall  be  appoint- 
ed by  the  proper  court  for  this  purpose,  which 
power  of  appointment  and  removal  such  court 
may  exercise  at  its  discretion,"  etc  In  this 
the  allusion  to  the  former  mode  of  assignment 
by  a  formal  decree  of  convevance  is  clear,  and 
the  decree  itself  is  made  to  have  like  effect 

By  the  former  statutes,  when  the  deed  of 
conveyance  and  assignment  was  executed,  the 
rights  and  titles  to  the  property  of  the  bank- 
rupt were  in  the  assignees  chosen  by  the  cred- 
itors, from  the  time  of  the  act  of  bankruptcy 
committed,  by  relation  or  retrospect,  accord- 
inff  to  the  numerous  cases  before  cited. 

By  the  after  part  of  the  third  section  of  the 
Act  of  1841,  the  like  relation,  or  retrospect,  to 
the  time  of  the  act  of  bankruptcy  committed, 
is  enacted  as  to  the  rights,  title,  and  authori- 
ties of  the  assignee  when  appointed  by  the 
court. 

The  words  are:  "And  the  assignee  so  ap- 
pointed shall  be  vested  with  all  the  righU, 
titles,  powers,  and  authorities,  to  sell,  manage 
and  dispose  of  the  same,  and  to  sue  for  and  de- 
fend the  same,  subject  to  the  orders  and  direc- 
tions of  such  oourt,  as  fully,  to  all  intents  and 
purposes,  as  if  the  same  were  vested  in  or 
mignt  be  exercised  by  such  bankrupt  before  or 
at  the  time  of  his  bankruptcy  declared  as  afore- 
said." 

The  word  "before"  so  used  has  reference  to 
the  provisions  *of  the  second  section,  [*640 
whereby  acts  done  "in  contemplation  of  bank- 
ruptcy, and  for  the  purpose  of  giving  any 
creditor!  indorser,  surety,  or  other  person,  any 
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preference  or  priority  over  the  general  credit- 
ors of  such  bankrupt,"  etc.,  "shall  be  deemed 
utterly  void,  and  a  fraud  upon  this  act."  Such 
acts  so  done  before  the  act  of  bankruptcy,  but 
being  in  contemplation  of  an  act  of  bankruptcy 
afterwards  committed,  and  contrary  to  the 
spirit  of  the  bankrupt  law,  are  declared  void. 
Therefore,  in  the  third  section,  the  word  "be- 
fore" is  introduced,  in  connection  with  the 
words  "or  at  the  time  of  his  bankruptcy,"  so 
as  to  make  the  relation  of  the  title,  powers,  and 
authorities  of  the  assignee  embrace  fraudulent 
transactions  by  and  with  a  bankrupt  before  the 
act  of  bankruptcy  committed,  as  well  as  after 
the  bankruptcy  and  before  the  appointment  of 
the  assignee. 

The  decree  declaring  the  bankruptcy  devests 
the  title,  rights,  and  authorities  of  the  bank- 
rupt out  of  him;  the  appointment  and  qualifi- 
cation of  the  assignee  vests  all  the  rights,  titles, 
authorities,  and  powers  in  the  assignee  by  rela- 
tion, as  fully  as  they  were  vested  m  the  bank- 
rupt himself  "before  or  at  the  time  of  his  bank- 
ruptcy." Moreover,  this  relation,  so  established 
by  the  word  "before,"  extends  to  frauds  and 
other  injuries  committed  upon  the  property  of 
the  bankrupt,  in  invitum,  before  his  act  of 
bankruptcy  (and  before  he  contemplated  bank- 
ruptcy), and  to  all  other  rights  which  the 
bankrupt  himself  might  have  asserted,  if  the 
misfortune  of  bankruptcy  had  not  happened  to 
him.  80  that  fraudulent  contrivances  before 
or  after  the  act  of  bankruptcy  are  within  the 
rights,  titles,  powers,  and  authorities  of  the 
assignee. 

If  all  the  time  between  an  act  of  bankruptcy 
committed  and  the  decree  pronounced  upon 
the  petition,  after  a  notice  (by  publication  of 
not  less  than  twenty  days)  of  the  time  assigned 
for  the  hearing,  hs^d  been  left  as  an  hiatus,  a 
chasm,  not  filled  by  the  relation  and  retrospect 
of  the  title,  rights,  authorities,  and  payers  of 
the  assignee  in  bankruptcy,  when  appointed  by 
the  court,  and  thereby  omitting  all  mesne  acta 
contrary  to  the  spixit  of  the  bankrupt  law, 
then,  indeed,  the  statute  would  have  been  im- 
potent to  protect  and  secure  the  funds  and  as- 
sets of  the  bankruptcy  for  that  just  equality 
and  distribution  among  all  the  creditors — ^to 
every  of  the  creditors  lx>na  fide  a  portion,  rate 
and  rate  like,  according  to  the  quantity  of  hia 
debt — which  are  the  soul,  essence,  and  spirit  of 
a  bankrupt  law,  and  the  end  designed  and  en- 
acted by  the  fifth  section. 

Without  such  relation,  the  filing  of  the  peti- 
tion against  a  bankrupt,  and  the  publication  of 
the  notice  for  the  hearing,  would  have  been  a 
signal  for  acquiring  priorities  and  preferences, 
by  levy  of  executions,  attachments,  and  every 
641*]  species  *of  depredation  upon  the  estate, 
property,  and  effects  of  the  bankruptcy;  the 
statute  would  have  been  but  a  dead  letter.  For 
example,  the  appellants  claim  the  whole  prop- 
erty of  the  bankrupt  by  process  and  decrees  m 
chancery  begun  after  the  act  of  bankruptcy 
committed,  having  knowledge  thereof,  and  us- 
ing the  very  fact  and  deed  of  trust,  in  itself,  a 
definite  act  of  bankruptcy,  as  the  foundation  of 
their  attachment. 

But  the  statute  is  not  ao  lifeless,  so  powerless. 
The  legislators  who  enacted  the  statute  of 
1841,  using  the  lessons  of  former  leeislation, 
the  wisdom  of  experience,  and  profiting  by 
11  li.  cd. 


the  examples  of  former  times  and  the  adjudica- 
tions upon  former  statutes  of  bankruptcy  in 
England  and  the  United  States,  comprehended 
the  truth,  that  the  relation  of  the  rights,  titles, 
powers,  and  authorities  of  the  assignee  in 
bankruptcy  to  the  previous  time  of  the  act  of 
bankruptcy  committed  (and  even  "before"), 
was  necessary  and  proper  to  the  end  proposed, 
and  so  enacted. 

[Mr.  Bibb  then  commented  at  length  upon 
the  case  of  Sill  v.  Worswick,  1  H.  Bl.  665, 
094,  which  he  considered  very  strongly  in  point.] 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

Perry  Wherritt,  as  assignee  of  Benjamin 
Brandon,  a  bankrupt,  filed  his  bill  in  equity  in 
the  District  Court  of  the  United  States  for 
Kentucky,  setting  forth  that,  on  regular  pro- 
ceedings in  said  court,  Brandon  was  deemed 
and  held  to  be  a  merchant  and  trader,  within 
the  Bankrupt  Act,  and  found  to  have  commit- 
ted acts  of  Dankruptcy  by  making  a  fraudulent 
transfer  of  his  property,  and  by  secreting  him- 
self to  avoid  the  service  of  legal  process,  and 
was,  therefore,  decreed  a  bankrupt,  on  the  22d 
of  November,  1842;  that  the  complainant  was 
duly  appointed  his  assignee;  that,  on  the  6th 
of  April,  1842,  Brandon  has  made  a  fraudulent 
deed  of  trust  of  all  his  property  to  William  A. 
Withers;  that  John  L.  Shawhan  and  others, 
the  defendants  and  appellants,  with  a  full 
knowledge  of  the  acts  of  bankruptcy,  filed 
their  bill  in  chancery  in  the  Harrison  Circuit 
Court  of  Kentucky,  aniinst  Brandon,  Withers, 
and  others,  charging  that  the  said  deed  of  trust 
was  fraudulent  and  void;  that  the  court  decreed 
that  the  deed  was  void,  and  ordered  the  prop- 
erty to  be  sold  for  the  benefit  of  Shawhan  and 
the  other  creditors  who  had  joined  in  the  bill; 
that,  since  the  decree  in  bankruptcy,  the  State 
court  hsui  proceeded  to  sell  the  real  and  per- 
sonal estate  of  said  Brandon;  that  Shawnan 
had  purchased  a  tract  of  land  belonging  to 
Brandon,  of  350  acres,  of  which  the  complain- 
ant had  possession,  whereby  he  was  prevented 
from  disposing  of  said  land  for  a  fair  price; 
and  praying  that  *Shawhan  might  be  [*642 
compelled  to  surrender  and  cancel  his  claim, 
and  for  all  such  equitable  relief,  general 
and  special,  as  the  merits  of  the  case  may  re- 
quire, etc 

The  answer  of  Shawhan  admits  the  execution 
by  Brandon  of  the  deed  of  the  6th  of  April, 
1842,  but  denies  that  he  had  committed  any 
acta  of  bankruptcy.  It  admits,  also,  the  pro- 
oeedinsB  by  himself  in  the  State  court  to  set 
aside  the  deed  as  fraudulent,  and  the  decree 
and  sale  as  stated  in  the  bill.  He  insists  that 
by  said  proceedings  he  had  acquired  a  lien  on 
the  property,  which  could  not  be  impaired  by 
the  proceedings  in  bankruptcy,  and  that  the 
proceedings  in  the  State  court,  having  been 
commenced  before  those  in  bankruptcy,  could 
not  be  affected  by  them,  etc. 

On  the  hearing  of  this  cause  at  June  Term, 
1844,  before  the  District  Court,  "the  complain- 
ant prayed  as  specific  relief  as  to  the  movable 
pro^ierty  which  was  of  said  Brandon  at  the 
time  he  became  brankrupt,  and  which  the  de- 
fendants afterwards  caused  to  be  sold  under 
the  decree  of  the  Bourbon  Circuit  Court,  that 
the  defendants  be  adjudged  to  pay  the  amount 
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of  said  sales'*;  and  the  court  referred  It  to  a 
master  to  report  the  amount  of  the  sales  of 
personal  property,  and  afterwards  decreed, 
Hhat  the  complainant  was  invested  with  all 
the  estate  which  was  of  said  Brandon  at  the 
time  he  became  bankrupt,  and  that  defendants 
did  not,  by  their  after-commenced  suit  and  pro- 
ceedings therein  had  (with  notice  of  his  act  of 
bankruptcy),  obtain  a  rijrht  to  have  it  thereby 
subjected  exclusively  or  first  to  the  satisfaction 
of  their  demands;  and  that  the  defendants, 
John  L.  Shawhan,  etc,  by  the  subsequent  sales 
of  the  movable  property  by  them  so  caused,  did 
become,  on  the  demand  of  the  complainant 
here  made,  and  are,  each  of  them,  liable  for 
their  proper  portion  of  the  proceeds  thereof, 
whereof  they  thus  wrongfully  obtained  the  ben- 
efit, and  must  pay  the  same,  together  with  in- 
terest, to  the  complainant,  for  the  purpose  of 
equal  distribution  as  required  by  the  statute; 
and  that  the  sale  of  the  land  so  afterwards 
caused  by  the  defendants  was  wrongful,  and  as- 
sailed here  by  the  complainant,  was  and  is  in- 
effectual, and  did  not  invest  the  defendant, 
John  L.  Shawhan,  the  purchaser,  with  the  right 
thereto,  in  opposition  to  the  title  which  had 

{previously  passed  by  decree  of  bankruptcy  of 
ts  holder  so  declared,"  and  was  vested  in  the 
assignee  so  appointed,"  etc,  etc  It  was  ad- 
jud^d  and  decreed,  also,  that  Shawhan  should 
release  all  his  title  in  the  land  to  the  complain- 
ant, and  the  defendants  severally  pay  over  to 
the  plaintiff  the  money  received  by  each  of 
them  from  the  proceeds  of  the  personal  prop- 
erty. 

From  this  decree  the  defendants  appealed  to 
643*]  the  Circuit  *Court  of  the  United  States 
for  the  District  of  Kentucky,  where  the  decree 
of  the  District  Court  was  affirmed,  and  the  de- 
fendants then  prosecuted  their  appeal  to  this 
court. 

Of  the  numerous  objections  to  the  decree 
taken  on  the  argument,  it  will  be  necesssary  to 
notice  but  two,  oeing  those  chiefly  relied  on  by 
the  counsel  for  the  appellants. 

1.  That  the  decree  in  bankruptcy  was  not 
evidence,  as  against  the  defendants,  who  were 
no  parties  to  it,  either  that  there  was  a  debt 
due  to  the  petitioning  creditor,  or  that  Bran- 
don was  a  merchant  or  trader  within  the  mean- 
ing of  the  Bankrupt  Act,  or  that  he  had  com- 
mitted an  act  of  bankruptcy.  It  is  a  sufficient 
answer  to  this  objection,  Ist.  That  the  thir- 
teenth section  of  the  Bankrupt  Act  declares, 
that  ''the  proceedings  in  all  cases  of  bankruptcv 
shall  be  deemed  matters  of  record."  2d.  Both 
parties  admit  the  deed  made  by  Brandon,  on 
the  6th  of  April,  was  fraudulent,  and  the  first 
section  of  the  Bankrupt  Act  declares  the  exe- 
cution of  such  a  deed  an  act  of  bankruptcy. 
8d.  The  record  before  us  shows  sufficiently  that 
he  was  a  merchant  or  trader,  and  therefore 
liable  to  be  declared  a  bankrupt.  The  District 
Court  had,  therefore,  plenary  and  exclusive  ju- 
risdiction of  the  subject  matter.  4th.  The  pub- 
lic notice  required  by  the  act  having  been  given, 
the  creditors  must  be  treated  as  having  notice 
of  the  proceedings,  and  an  opportunity  to  make 
their  oojections  to  them,  and  having  neglected 
or  refused  so  to  do,  they  ought  not  to  be  al- 
lowed to  impeach  them  collaterally,  as  they  are 
in  tiie  DMtur^  of  A  proceeding  ia  rem,  before  a 
034 


court  of  record  having  jurisdiction.  6th.  Even 
if  the  record  in  the  Bankrupt  Court  be  not  con- 
clusive as  against  the  defendants,  it  is  at  least 
prima  facie  evidence  that  all  facts  necessary  to 
sustain  the  decree  were  proved  before  the 
court;  and  lastly,  the  record  of  this  case  shows 
sufficient  evidence  to  sustain  the  decree  on  all 
points.  Besides,  the  third  section  of  the  act 
declares,  that  "all  the  property,  etc.,  of  every 
bankrupt  (except  as  hereinafter  provided),  who 
shall  by  a  decree  of  the  proper  court  be  declared 
to  be  a  bankrupt  within  this  act,  shall,  by 
mere  operation  of  law,  ipso  facto,  from  the 
time  of  such  decree,  be  deemed  to  be  devested 
out  of  such  bankrupt,  without  any  other  act, 
assignment,  or  other  conveyance  whatsoever; 
and  the  same  shall  be  vested  bv  force  of  the 
same  decree  in  such  assignee,"  etc  As  the 
court  had  jurisdiction  of  the  subject  matter 
and  person  of  the  bankrupt,  the  decree  is  thus 
made  conclusive  evidence  of  the  title  of  the  as- 
signee. 

The  English  cases  can  have  no  application  to 
this  question,  as  there  all  proceedings  in  bank- 
ruptcy are  before  commissioners,  under  a  com- 
mission issued  out  of  chancery,  and  the  com- 
missioners are  not  a  court  of  record. 

*2d.  The  chief  and  important  question  [*644 
involved  in  this  case  is  whether  the  appellants, 
after  an  act  of  bankruptcy  of  which  tney  had 
full  knowledge,  could,  by  proceeding  in  a  State 
court,  obtain  a  valid  lien,  and  seize  the  proper- 
ty of  the  bankrupt  to  the  exclusion  of  his 
other  creditors,  or  whether  such  proceeding  be 
not  a  fraud  on  the  bankrupt  law,  and  therefore 
void. 

The  appellants  in  their  answer  deny  their 
knowledge  of  the  act  of  bankruptcy,  and  that 
the  defendant  was  a  bankrupt  before  the  de- 
cree.   But  this  seems  rather  a  denial  of  the 
law  than  of  the  fact;  for  the  bill  filed  by  them 
in  the  State  court  alleged  that  the  deed  made 
by  Brandon  of  all  his  property  to  a  trustee,  on 
the  6th  of  April  1842,  was  fraudulent  and  void. 
The    first    section    of   the    Bankrupt    Act,   in 
enumerating  the  acts  for  which  a  merchant  or 
trader  shall  be  liable  to  be  declared  a  bankrupt, 
by  proceedings  in  invitum,  mentions  the  making 
of    "any    fraudulent    conveyance,    assignment 
sale,  gift,  or  other  transfer  of  his  lands,  tene- 
ments, goods,  or  chattels  "  etc.    By  their  own 
showing,  therefore,  they  had  knowledge  of  the 
fact  of  bankruptcy.    The  acts  thus  enumersted 
are   usually   termed  acts  of  bankruptcy,  and 
may  be  considered  as  tests  of  insolvency,  show- 
ing conclusively  the  inability  of  the  trader  to 
pay  his  debts,  or  carry  on  his  trade.     The  pol- 
icy and  aim  of  bankrupt  laws  are  to  compel  an 
equal  distribution  of  the  assets  of  the  bankrupt 
among  all  his  creditors.    Hence,  when  a  mer- 
chant or  trader,  by  any  of  these  tests  of  in- 
solvency, has  shown  his  inability  to  meet  hii 
engagements,  one  creditor  cannot,  by  collusion 
with  him,  or  bv  a  race  of  diligence,  obtain  a 
preference,  to  the  injury  of  others.     Such  con- 
duct is  considered  a  fraud  on  the  act,  whose 
aim  is  to  divide  the  assets  equally,  and  there- 
fore equitably.    To  prevent  these  frauds,  the 
English  bankrupt  laws  give  the  title  of  tne  as- 
signee a  relation  back  to  the  act  of  bankruptcy, 
so  as  to  avoid  all  payments,  sales,  or  contracts 
made  after  it.    The  second  section  of  our  Bank- 
Howard  f  • 
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rnpt  Art  elTFCtt  the  i»me  objert,  not  by  eatab-  fund  the 

lishing  the  dortrine  of  relation  In  direct  terms,  th»t    the 

but  by  declaring  nil  Buch  pAjmenta,  tranafera,  United   State*    for   the    Diatrtct    of   Kratuckj 

etc,  Toid,  and  a  fraud  on  the  act,  and  enabling  ihould  be  affirmed. 

th«  aasignee  to  Tecover  the  monev  paid,  or  prop-  •n.^..                            i*aaa 

ertT  transferred,  for  the  use  of  the  erediton.  ""*'"■                        I  *'• 

This  section  declares  fraudulent  and  Toid,  not  This  cause  came  on  to  be  beard  on  tbe  tran- 

only  "future  payments,  securities,  oonveyanees  script  of  the  record  of  the  Circuit  Court  of  the 

or  transfers  of  property,  or  agreements  made  or  United    States    for   the   District   of  Kentucky, 

fflTen    ijy    any    bankrupt    in    oontemplatlon    of  and  was  argued  by  counsel;  on  consideration 

btnkniptey,  and  for  tne  purpose  of  glTing  a  whereof,  It  Is  now  here  ordered  and  decreed  by 

preference    or    priority    to    one    creditor    over  this  court,  that  the  decree  of  tbe  said  CSrcult 

ftnoUMr,"  but  that  "all  other  paj'meuts,  securl-  Court  in  this  cause  be,  and  the  same  Is  herebj 

ties,"  etc.,  "to  any  person  whatever,  not  being  affirmed,  with  omti. 

»  boDA  flde  creditor  or  purchaser  for  a  valuable 

•4K*]  consideration  without  notice,  shall  'be  '" 

''•?'^''***<"^'"'-^"i'-'"l"?'"'**'i**^"j  WnjJAM    and    FRANCIS    SADLER,    Cob- 

and  tbe  assignee  is  authorued  to  sua  for,  and  «i. :«.«».              ^^ 

recover  and  receive  the  same,  as  part  of  the  plainantfc 

assets  of  the  bankruptcy.  ^' 

It  avoids,  not  only  payments,  securities,  etc.,  THOAfAS    B.    HOOVER,    Sylvanua    Chamben, 

made    in    collusion    with    a    bankrupt    In    con-  ""•'    R"n"i"l    W.    Tiinlclna     PB.r(.ii>ri    i™    the 
templation  of  bankruptcy,  but  those  obtained 
by  ft  creditor  with  notice;  and  it  afterwards  de- 
fines this  notice  which  Is  the  test  of  fraud  or 
W)uit  of  bona  fldes  in  the  creditor  to  be  "notloe 

"I  fu^T"'  ?**  "J  I*"*''^''*'^^',!.'  "'J^",  '.^V""'!""  Where  u>  sppesl  from  .  circuit  court,  slttlni  In 

□I  the  twnkrupt  to  take  the  benant  of  this  art.  chsnccrr.  Is  broof  ht  ap  to  this  court  niwn  ■  cer- 

A  creditor  may  always  recover  payment  of  his  tlflcste  of  diTlsion  In  opinion,  and  the  eertlflcata 

d.bl,  »  .«u,ll,  to  It  fr.m  hi.  d.bt.r  u.)»  ;Si"%S"Areai' R:"'""'^  '""  • 

he  has  notice  or  knowledge  that  his  debtor  has  decree   should    be   rendered    tar  the  complalnanta 

committed  an  art  of  hankrnptcy;  and  then  he  "d  iba  other  tbst  a  decree  sbontd  be  rendered  for 

U    tnrl,lAAtr.    tn    nuuitna    na imln t    n*    kio    Ai.M     up  thS    defenQSntl,    thlS  WSS    DOt    SaCb    *    dlltlDCt    itata- 

la  forbidden  to  receive  payment  of  his  debt,  or  ^^^^  ^,  ^^^     ^^^^  ^^     i^j,  ^       ^^,,^  y^  j^^^ 

to  obtain  any  other  priority  or  advantage  over  dllTerea  as  would  gin  this  court  Jurisdiction. 

tba   other  creditors  of  the   bankrupt.    And  If  Tbe  appeal   must,   tberetore,  be  dismissed,   for 

'■      of  thU  fart  to  tbe  creditor  makes  a  pay-  ""»  <*  Jurisdiction. 

priority  gained  by  suit  In  a  State  l_ 

.    .       such  notice  could  have  no  better  g^, 

claim  to  protertion;  for  notice  of  the  art  of  The  following  Is  the  statement  of  facts  agreed 

bankruptcy  to  tbe  creditor  Is  the  test  of  the  upon   in   the  court  below,  hy  the  counsel  for 

mala  fides  which  vitiates  the  transaction.  i^  respective   parties,  and  sent  up  with  the 

The  last  proviso  of  the  second  section,  which  record 

aaves  aU"flens    mortgages,  or  other  securities  ^,        ^ 

on  property,  which  may  he  valid  by  the  law*  Bvri;.jro.!ii„ 

•f  tlm  BtaU*  respertively,"  subjerts  them,  nev  F^nois  Sadler 

erthelea*,  to  this  oonditton;  that  they  shall  not  ii|,_.  n 'ttaawii.- 

"bo    Inconsistent    with    the    second    and    fifth  '  „jr:,C;„ 

•ertlons  of  the  srt."    Ueni  or  securitlee  whioh  „^      "      '     „     _....„..,„..      . 

■ould  be  otherwise  valid  by  the  State  Isws,  be-  In  the  Circuit  Court  of  the  United  States  tn 

I  Diade  void  by  the  second  sertion  when  ob-  tli*  Southern  DIetrIrt  of  Uississippl. 

bed  afUr  notice  of  an  art  of  bankruptcy,  "The  bill  states  that  at  May  Term,  1839,  of 
are,  consequently,  not  saved  by  this  proviso;  the  Circuit  Court,  the  defendants,  Thomas  B. 
but  the  property  subjert  to  them  vests  In  the  Hoover  ft  Co.,  recovered  judgment  sgainst 
assignee  discharged  from  sach  Hen,  and  If  the  them,  and  one  Francis  Rosa,  their  surety,  for 
property  hai  bMU  sold  under  process  from  a  ^,50134  debt,  and  (383,0S  damages,  with  In- 
State  court,  the  creditor  is  liable  to  refund  the  terest  thereon  from  the  17th  of  Hay,  IBSQ,  and 
money  thus  received  to  the  assignee  of  the  costs  of  suit;  and  at  the  ssme  term,  another 
bankrupt.  Having  obtained  this  preference  judgment  against  them,  and  one  W.  D.  Henry, 
mala  Dde,  in  fraud  of  the  bankrupt  law,  he  as  their  surety,  for  $738186,  with  interest  fnMi 
eannot  be  suffered  to  retain  the  fruita  of  It  to  the  17th  of  Hay,  1839,  and  costs  of  suit.  Thftt 
the  Injury  of  other  creditors)  otherwise,  the  executions  Issued  on  aald  judgments,  and  forth- 
whole  policy  and  aim  of  the  law  would  be  frns-  coming  bonds  have  been  riven  with  one  Robert 
trated.  Ridley,  as  security  in  each  case,  and  that  said 

We  are  of  opinion,  therefore,  that  the  lien  bonds  were  returned  forfeited  to  the  November 

obtained    by    Shawhaii   upon   tbe   property    of  Term,    1839,    and    executions    about    to    laane 

Brandon  by  his  proceedings  In  the  State  rourt,  thereon;  that  tbe   Instruments   of   writing   on 

after  notice  of  the  art  of  bankroptcy,  was  not  which    these    'judgments    are    founded    [*II4T 

•ared  or  protected  by  the  proviso  to  the  second  were  given  by   complainants,  in  considjration 

•ection  of  the  act,  and  that  he  and  the  other      — — -r — - 

.pp.ll.nts.  Who  h|td  appropriated  th«  .«ets  of  „?^liSSEctir.'*',"r'uS?J''Buu.°B»'2SS; 

the  bankrupt  t«  their  owa  um,  ue  liable  to  n-  conn  In.    Bee  nou  to  is  L.  ed.  n.  8.  S35. 
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ment  by  the  debtor  void.  It  is  obvious  that  a   | 
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of  certain  slaves  sold  by  the  firm  of  Thomas 
B.  Hoover  &  Co.  to  them,  on  the  28th  of  Octo- 
ber, 1830,  and  for  which  bills  of  sale  were  given; 
that  complainants  feel  themselves  greatly  ag- 

Sieved  by  the  conduct  of  Thomas  B.  Hoover  & 
). :  that  they  had  an  understanding  with  Hoov- 
er, by  which  they  might  have  been  relieved  from 
the  contract,  but  which  was  not  reduced  to 
writing  with  other  parts  of  the  contract,  and 
complainants  have  thus  been  deprived  of  its 
benefit,  and  will  be  greatly  injured  if  relief 
is  not  afforded  to  them  on  the  grounds  here- 
after  stated. 

'The  complainants  a]le|;e  that  the  said  slaves 
were  introduced  into  this  State  by  the  said 
Thomas  B.  Hoover,  for  himself  and  partners, 
but  a  few  weeks  previous  to  such  sale,  as  mer- 
chandise, and  for  sale,  without  any  certificate 
of  character,  and  were  sold  without  any  record 
of  certificate,  contrary  to  the  constitution  and 
laws  of  the  State  of  Mississippi;  and  that  the 
causes  of  action,  on  which  the  said  judgments 
are  rendered,  were  given  in  direct  exchange  for 
said  slaves.  That  complainants  have  been  ad- 
vised that  this  court  will  interfere  to  prevent 
the  collection  of  these  judgments  if  they  will 
submit  to  act  rightly,  and  not  use  the  occasion 
to  act  fraudulently  and  unjustly.  On  this  prin- 
ciple of  equity,  complainants  submit  to  a  re- 
scission of  the  contract — offer  to  deliver  up  to 
defendants  all  the  said  negroes  now  alive,  and 
to  account  for  hire  of  them,  including,  also, 
their  increase,  and  to  perform  whatever  they 
may  be  reouired  by  the  court. 

<H>>mp1amants  aver  that  they  were  prevented 
from  making  this  defense  at  law,  by  advice  of 
counsel,  on  account  of  decisions  adverse  to  it 
previously  made  by  this  court  and  the  circuit 
courts  of  the  State  of  Mississippi;  and  the  cur- 
rent of  decisions  to  this  effect  was  not  broken 
into  until  the  decision  of  this  court,  at  the  late 
November  Term  (1839),  and  until  then  com- 
plainants supposed  they  were  not  entitled  to 
relief  on  this  ground,  and  under  this  belief 
they  entered  into  forthcoming  bonds.  That 
defendants.  Hoover  &  Co.,  are  unwilling  to 
rescind  said  contract,  and  are  about  to  enforce 
the  collection  of  said  judgments.  The  bill 
pravs  process,  and  a  perpetual  injunction 
against  the  judgments. 

"On  application  to  the  district  judge,  he 
granted  a  fiat  for  an  injunction  on  the  4th  of 
January,  1840,  and  injunction  was  issued  ac- 
cordingly. 

'Trevious  to  the  May  Term,  1840,  the  de- 
fendants, Thomas  B.  Hoover,  Samuel  H.  Din- 
kins,  and  Sylvanus  Chambers,  members  of  the 
firm  of  Thomas  B.  Hoover  &  Co.,  answered. 

"Thomas  B.  Hoover,  in  his  answer,  admits 
•48*]  that,  as  a  member  *of  said  firm,  and  on 
its  behalf,  a  few  weeks  previous  to  the  sale,  he 
introduced  into  the  State  of  Mississippi,  as  mer- 
chandise, and  for  sale,  a  number  of  slaves, 
without  any  certificate  of  character,  or  record 
of  the  same,  and  that  he  sold  the  slaves  named 
in  the  bill  to  the  complainants,  and  took  their 
bill  of  exchange  and  note  therefor,  on  which 
the  said  judgments  were  rendered.  He  denies, 
positively,  a.ny  arrangement  or  understanding 
petween  him  and  complainants,  by  which  they 
were  to  be  relieved  from  their  contract;  that 
mlthough  these  slaves  were  introduced  for  sale, 
tbe  deUndmnt  ins istf  on  the  validity  of  th«  oon- 
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tract;  that  even  re^rdlng  the  contract  as  Ille- 
gal, the  complainants  having  failed  to  make  this 
defense  on  the  trials  at  law,  they  are  now  pre- 
cluded from  availing  themselves  of  this  ground 
of  relief  in  chancery;  especially  that  complain- 
ants have  given  forthcoming  bonds  on  which 
judgments  have  been  rendered. 

''As  to  complainants'  offer  to  rescind  the  con- 
tract and  to  restore  the  slaves,  this  defendant 
states,  that,  on  a  dissolution  of  the  partnership, 
he  transferred  the  liabilities  of  complainants  to 
his  copartners;  he  has,  therefore,  no  control  of 
the  judgments;  that  having  made  the  contract 
of  sale,  ne  can  state  positively  that  no  fraud  or 
imposition  of  any  kind  was  practiced  on  com- 
plainants; that  the  contract  was  fair  and  hon- 
est on  his  part;  that  the  negroes  were,  as  he 
believes,  sound  and  healthy,  and  were  sold  at 
the  customary  prices. 

"Samuel  H.  Dinkins,  in  his  answer,  admits 
that  he  was  a  member  of  the  firm  of  Thomas 
B.  Hoover  &  Co.  He  knows  nothing  person- 
ally of  the  sale  of  the  slaves,  and  on  this  point 
refers  to  the  answer  of  Thomas  B.  Hoover,  the 
trading  partner.  He  admits,  however,  that  the 
slaves  were  sold  to  complainants;  that,  after 
litigation  on  the  instruments  given  for  them, 
judgments  were  rendered  antinst  complainants 
for  the  sums  agreed  to  be  given.  'Ba  insists  on 
the  legality  and  validity  of  the  contract,  and 
that  the  complainants,  having  failed  to  make 
this  defense  at  law,  cannot  now  avail  them- 
selves of  it  as  a  ffround  of  relief.  He  rejects 
the  offer  of  the  bill  to  rescind  the  contract,  as 
beinff  manifestly  unjust,  since  the  great  change 
in  the  value  of  this  property,  and  because  tlie 
complainants  do  not  offer  to  account  for  the 
value  of  the  three  slaves  since  dead. 

"Sylvanus  Chambers  states  in  his  answer, 
that,  as  to  the  introduction  of  the  negroes  into 
Mississippi,  and  their  sale,  he  knows  nothing 
personally.  He  insists  on  the  validity  of  the 
contract,  and  that,  whether  originally  legal  or 
not,  complainants  cannot  now  avail  themselves 
of  this  ground  for  relief,  having  failed  to  set  it 
up  as  a  defense  at  law.  He  rejects,  also,  the 
proposition  to  rescind  the  contract,  for  the 
reason  stated  in  the  ^preceding  answer,  [*649 
and  insists  that,  as  the  contract  was  fairly  en- 
tered into,  without  any  willful  intent  to  violate 
the  laws  of  Mississippi,  should  the  court  de- 
cree it  to  be  void,  he  and  his  partners  should 
be  compensated  also  for  the  value  of  the  three 
dead  slaves,  as  there  is  no  allegation  of  their 
unsoundness;  and  especially,  as  he  charges, 
that  they  died  from  the  cruel  treatment  of  tbe 
complainants. 

"At  May  Term,  1840,  a  motion  was  mads, 
on  the  part  of  defendants,  to  dissolve  Ihe  in- 
junction, which  motion  was  afterwards  over- 
ruled. 

"At  the  Mav  Term,  1844,  the  cause  came  to 
a  hearing  on  bill,  answers,  and  replication,  be- 
fore their  Honors,  Peter  V.  Daniel,  and  Samuel 
S.  Gholson,  judges.  And  the  court  not  being 
able  to  agree  in  opinion,  one  of  the  said  judges 
being  of  opinion  that  a  decree  should  be  rendered 
for  the  complainants,  and  the  other  that  a  de- 
cree should  be  rendered  for  the  defendants,  it 
was  ordered,  at  the  request  of  counsel  on  both 
sides,  that  the  difference  of  opinion  be  oertiiled 
to  the  Supreme  Court  of  the  United  States  for 
their  decision. 
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ISM                                                 Babnaui  bi  al.  v.  GiBMX.  649 

"The  foregoing  Ii  •  Mireet  ftbatrmet  of  the  The  qneition  beiug,  wbetlier  or  not  tLe  de> 

maUrutl  facta  in  the  above  itAted  ckUM.  eree  of  the  Circuit  Court  wu  flni^l,  the  Reporter 

"Ijca.  ft  Le>,  Complainanta'  Sol.  tbinka  it  proper  to  insert  the  whole  of  tliat  do- 

"W.  R.  EUl,  DefendMiU'  SoL  cree,  togetlieT  witb  the  stiLtenient  at  facta,  m  U 

"JanuaiT  8,  1846."  flnda  it  prepared  by  Mr.  Justice  Nelaon. 

The  oaae  waa  argned  (in  print)  hj  Mr.  Hill  Orcuit  Court,  United  SiatM. 

for  the  dcfendanta,  but  the  queation  of  the  ju-  •  .     ~..                , 

riadiction  of  thii  court  waa  not  raised,  and  it  ia  John  (.ibaon         1 

deemed  unneceaaary  to  inaert  the  argument  of    ~ ,    ■  ,    (    „  j  V^  Equity. 

the  mail,  point  in  the  eaie.  ^d  oth^a           I 

u_    /%!.(  T...11 T— j.ii I  »i.. :-  I-    W.    W.    Woodwortb     conveyed     to    John 

Thi.  c.  nm  Mon  »•  on  .  rarHdat.  of  ''"i'g  "«1™  1-  jnd  for  th.  .tty  .nd  Coun^r 

diraion.    But,   opo.    in.p.ctto,  Ih,  r«ori,   It  °'  ^"^'Kt.  '.            ,  w  5      f,™?'"'",?'  "" 

.pi».r.  tb>t  Ih.  Ji'lral"  polS  or  poloU  «ton  ^'''"J^J'';J°"  of  W.l.rrllrt  lo  uld  joon- 

.hS  th.  io.licu  of  Ih,  cSult  CoSt  dlltoSd  5-    ""?  "'■  ""P'""'  ""  ''"'•  "»■"  "' 

In  opinion  •!>,  not  di.tinctlj  ititnli    nnd  th.  "'!,°'Ji,"'  ""'  '°.?''»°f;    j  „  .               „  . 

liiriutiotinn  "*■   '""'  eicepted,  conaiated,  first,  of  a   ma- 

juriaoicHon.  ^^j^^  ,^  ^^^^  ^^^  ^^^  ^^^^  j^  ^j^  ^^^^  ^^^  j^^^^^^ 

Order.  aean  and  Eaaton,  which  had  been  erected  under 
the  flrat  term  of  the  patent,  and  the  right  to 

Thh  eaDM  eame  on  to  be  heard  on  the  tran-  continue   which   they   claimed  during  any   ex- 

•cript  of  the  record  from  the  Circuit  Court  of  tension  of  the  grant;  and,  aecond,  of  a  inacbtiw 

the  United  Statea  for  the  Southern  District  ol  which  Gibeon  had  conveyed  to  Woodworth,  and 

Mississippi,    and    on    the    point    and    queation  by  him  to  Rouaaeau  and  Easton. ' 

on  wbidi  the  judges  of  the  said  Circuit  Court  ni.  Woodwortb,  on  the   10th   of  May   IS42, 

were  oppoaed   in  opinion,  and  which   was  cer-  agreed  with  'Eousseau  and   Eaaton  to    [*6B1 

tified  to  this  court  for  its  opinion  asreeably  to  make  an  assignment  to  them  by   which  tbey 

the  act  of  Congreaa  in  such  case  made  and  pro-  would  become  vested  more  fully  with  the  right 

vided,  and  was  argued  by  counsel.    And  it  ap-  of  running  the  machine  in  the  town  of  Water- 

pearing  to  this  court,  upon  an  inspection  of  the  *]iet,  which  they  claimed  under  the  flrst  term 

•fiO']   said  transcript,  that  no  'point  In  the  of  the   patent;  and  also  to  assign  to  them  the 

ease,  within  the  meaning  of  the  act  of  Congreaa,  right  to  use  the  other  machine  which  had  been 

has  been  certified  to  tbia  court,  it  Is  thereupon  conveyed  to  him  by  Gibson,  of  even  date  with 

now  here   ordered   and  decreed  by  thii  court,  this    agreement.    In    consideration    of    which 

that  this  cause  be,  and  the  same  Is  hereby  dia-  Rousseau  and  Eaaton  paid  at  the  time  $200; 

miased,  and  that  this  cause  be,  and  the  aame  la  and.  In  caae  the  extension  should  be  obtained, 

hereby  remanded  to  Llie  said  Circuit  Court,  to  and  assignment  of  the  two  machines,  na  abors 

bt  procMded  in  according  to  law.  stipulated  for,  made,  they  would  pay,  in  addi- 
tion, f2,000,  In  four  equal  annual  installments. 

^^  IV.  TbU  agreement  of  the  10th  of  May,  1849, 

'  waa  modified  by  an  indoracment  on  the  same, 
aigned  by  all  parties,  Z8th  April,  1848,  in  witleh 

ntEDERICK  J.  and  SAMUEL  W.  BASNABD  't  ""  rested  that  Rousseau  and  Eaaton  bad, 

and  Henry  g.  Hawley,  Appellants,  m  t^t  day,  executed  and  delivered  to  Wood- 

,  worth  eight  promissory   notes,  of  |Z50  eadi, 

-.n^n.  ,.U.«Au.  payable  at  different  periods,  the  last  one   1st 

JOHN  GIBSON.'  5uly,  1848;    in  conaideration  thereof,  the  said 

.  .                 .     ,          ,           .      .   ,       ,,  Woodworth  agreed  that,  upon  payment  of  said 

Appeal  does  not  He  from  decree  for  Injunetlon  „ot«s  as  they  became  due,  be  would  make  the 

In  patent  cauae,  and  referonos  to  Uke  account  ,^gnnianta  stipulated  for  In  the  said  agrea- 

of  ptDlltB,  not  being  BnaL  men^  referred  to, 

T.  On  the  IZth  of  August,  1B44,  Wooworth 
a  mis^ '  assigned  all  his  interest  In  this  contract  with 
Id  the  mi  Rousseau  and  Eaaton  in  respect  to  the  two  ma- 
there  a  d  chines,  and  all  rigbt  and  title  to  the  use  of  tba 
??S,'.;»!'?i,  »»»•.  to  J-  0-  Wilson,  by  which  he  took  the 
""^"ife  ,"  pUea  of  Woodworth. 

rFstraJniD  VI.  On  the  ISth  of  November,  1B44,  Olbson 

Srt^«£^'  renounced  and   released  all   right  or  claim.  If 

iuteteV  any,  to  these  two  maebiuM,  to  J.  O.  Wilson, 

this  having  been  supposed  necessary  to  enable 

THIS  was  an  appeal  from  tb«  Circuit  Ootut  Wilaon  to  sue  Rouaaeau  and  Eaaton  for  breaoh 

of  tbe   Unit«a  States   for  the   Northern  of  their  contract,  or  for  an  infringement  of  tlw 

Dtatrict  of  New  York.  Woodworth  patent  and  extension  by  tbe  use  of 

the  machines  in  the  town  ol  Watervliet  alter 

s  ara^  refusing  to  fulfltl  their  contract;  Gibaon  claimed 

?-I_l  no  right  to  the  use  of  the  two  machines  in  said 

Norn. — What  Is  a  Onal  decree  or  Judeinent  ream  town,  aa  be  bad  already  paased  to  Woodwortb 

«t!f?  .■?  1  "P**!,"^-    a"u^■5''/"^^'■  n'''?jJS^  ""  tlie  right  which  he  ever  had  in  the  same. 

ML.  ^  Vrs.  iooi  i  VLifk.  Mfc  °-  *•  "*"  ■  Tbs  relea^  waa  given  lor  abundant  mutton,  tto 
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better  to  eeciire  to  Wilson  the  right  which  he 
had  acquired  by  the  assignment  from  Wood- 
worth. 

VII.  On  the  6th  of  December,  1845,  J.  G. 
Wilson  granted  to  F.  J.  Barnard  &  Son  a  li- 
cense to  construct  and  use  two  machines  in  the 
town  of  Watervliet,  for  which  he  was  to  re- 
ceive $4,000;  but  it  was  then  and  there  agreed, 
that,  if  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  a  case  then  pending  be- 
tween Wilson  and  Rousseau  and  Easton,  should 
be  against  Wilson,  so  as  to  exclude  him  from 
the  use  of  the  said  two  machines  in  the  said 
town,  then  he  was  to  repay  to  Barnard  &  Son 
12,000,  paid  to  him  on  that  day  in  part 
662*]  'satisf action  of  the  purchase  money ;  but 
if  the  decision  sh^ld  be  m  favor  of  Wilson, 
and  Barnard  &  Son  should  be  put  in  possession 
of  the  right  to  erect  and  use  the  two  machines 
in  said  town,  then  they  were  to  pay  to  Wilson 
a  further  sum  of  $2,000. 

Vin.  Upon  the  foregoing  state  of  facts,  and 
upon  the  pleadings  and  proofs  in  the  case,  it  is 
quite  clear,  that,  down  to  the  time  of  the  grant 
of  Wilson  to  Barnard  &  Son,  the  6th  of  De- 
cember, 1846,  Gibson,  the  complainant,  pos- 
sessed the  delusive  right  and  title  to  the 
planing  machine  in  and  for  the  County  of  Al- 
bany, with  the  exception  of  the  two  rights  in 
the  town  of  Watervliet,  namely,  the  right  to 
use  one  claimed  by  Rousseau  and  Easton,  un- 
der the  first  g^T^^f  Aiid  more  effectually  secured 
to  them  by  Woodworth,  and  the  one  sold  and 
assigned  by  Gibson  to  Woodworth,  and  by  him 
to  Rousseau  and  Easton. 

And,  further,  that  Wilson  possessed  no  inter- 
est in  any  right  to  the  use  of  the  planing  ma- 
chine in  the  town  of  Watervliet,  except  m  the 
two  so  derived  from  Woodworth  by  assignment 
of  the  12th  of  August,  1844,  and  which  had 
before  been  sold  to  Rousseau  and  Easton,  and 
of  which  they  were  in  the  actual  use  and  en- 
joyment. Wilson  therefore  could  grant  his  in- 
terest, whatever  it  might  be,  in  these  two 
rights,  and  nothing  more;  and  this  was  all  that 
oould  pass  to  Barnard  &  Son  under  the  grant 
of  the  5th  of  December,  1845.  The  terms  of 
that  agreement  also  establish,  that  it  was  the 
interest  of  Wilson  in  these  two  rights  which 
he  intended  to  sell,  and  Barnard  &  Son  to  pur- 
chase. 

IX.  The  failure  of  Rousseau  and  Easton  to 
fulfill  their  agreement  of  purchase  with  Wood- 
worth,  the  interest  in  which  belonged  to  Wil- 
ton, did  not,  of  itself,  operate  to  annul  and 
cancel  the  contract.  It  was  a  contract  partly 
executed;  $200  of  the  purchase  money  had 
been  paid,  and  promissory  notes  given  for  the 
residue.  The  machines  had  been  erected,  and 
were  in  operation;  and  although  a  court  of 
equity  might  have  decreed  the  contract  to  be 
delivered  up  and  cancelled  upon  terms,  until 
then  Rousseau  and  Easton  must  be  deemed  in 
the  lawful  use  and  enjoyment  of  the  two  rights 
under  the  patent.  And  even  assuming  the  con- 
tract to  be  annulled,  and  the  parties  remitted 
to  their  original  rights,  it  is  clear  that  Wilson 
had  power  to  grant  but  one  of  the  rights  in  said 
town  of  Watervliet,  as  the  other  was  secured 
to  Rousseau  and  Easton,  under  the  decision  of 
the  court  in  Wilson  v.  them. 

An  injunction  was  accordingly  issued. 

On  thB  Utb  of  April,  1&4S,  the  Gireuit  Court 
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of  the  United  States  for  the  Northern  District 
of  New  York  was  in  session  at  Utica,  iHmi 
the  following  decree  was  passed: 

*"This  cause  having  been  brought  [*658 
on  to  be  heard  upon  pleading  and  prcx>fs,  and 
Mr.  William  H.  Seward  having  been  heard  on 
the  part  of  the  plaintiff,  and  Mr.  Marcus  T. 
Reynolds  on  the  part  of  the  defendants,  and 
due  deliberation  having  been  had,  it  ia  ordered, 
adjudged  and  decreed,  that  the  defendants  in 
this  cause  be,  and  they  hereby  perpetually 
enjoined  from  any  further  constructing  or  us- 
ing in  any  manner,  and  from  selling  or  dispos- 
ing in  any  maimer,  of  the  two  planing  machmes 
mentioned  in  said  bill  as  erected  by  them  in 
the  town  of  Watervliet,  in  the  County  of  Al- 
bany, or  either  of  said  machines,  which  ma- 
chines are  machines  for  dressing  boards  and 
plank,  by  planing,  tonguing  or  grooving,  or 
either,  or  in  some  separate  combination,  con- 
structed upon  the  principle  and  plan  specified 
and  described  in  the  schedule  annexed  to  let- 
ters patent  issued  to  Wm.  W.  Woodworth,  ad- 
ministrator of  William  Woodworth,  on  the  8th 
day  of  July,  1845;  which  letters  were  a  renew- 
al upon  a  formal  surrender  for  an  imperfect 
specification  of  letters  patent  issued  to  Wm. 
Woodworth  on  the  27th  day  of  December,  1828, 
and  extended  on  the  16th  day  of  November, 
1842,  to  take  effect  on  the  27th  day  of  Decem- 
ber, 1842,  and  again  extended  by  act  of  Con- 
fess on  the  26th  day  of  February,  1845,  and 
from  infringing  upon  or  violating  the  said  pat- 
ent in  any  way  whatsoever. 

"And  it  is  further  ordered,  adjudp^  and  de- 
creed, that  it  be  referred  to  Julius  Rhodes, 
Esq.,  of  Albany,  counselor  at  law,  as  a  master 
pro  hac  vice  in  this  cause,  with  the  usual  pow- 
ers of  a  master  of  this  court,  to  ascertain  and 
report  the  damages  which  the  plaintiff  has  sus- 
tained, arisinff  from  the  infringement  of  his 
rights  by  the  defendants,  by  the  use  of  the  said 
two  machines  by  them. 

"And  it  is  further  ordered,  that  the  report 
of  the  said  master  herein  may  be  made,  either 
to  this  court  in  term  time,  or  to  one  of  the 
judges  thereof  at  chambers  in  vacation;  and 
that  either  party  may,  on  ten  days*  notice  to 
the  other  ot  time  and  place,  apply,  either  to 
this  court  in  term  time,  or  to  one  of  the  judges 
thereof  at  chambers  in  vacation,  for  confirma- 
tion of  such  report. 

"And  it  is  further  ordered,  that  either  party 
may  at  any  time,  on  ten  days'  notioe  of  time 
and  place  to  the  other,  apply  to  this  court  in 
term  time,  or  to  one  of  the  judges  thereof  in 
vacation,  for  further  directions  in  the  premises. 

"And  the  question  of  costs,  and  all  other 
questions  in  this  cause,  are  hereby  reserved  un- 
til the  coming  in  of  the  said  report. 

"And  the  complainant  shall  either  pay  to  the 
defendants,  or  set  off  against  the  damages  to 
be  awarded,  the  sum  of  two  ^thousand  [*654 
dollars,  which  he  offered  in  his  bill  to  pay 
them,  with  interest  from  the  6th  day  of  Decem- 
ber, 1845." 

An  appeal  from  this  decree  brought  the  case 
up  to  this  court. 

Mr.  Seward  moved  to  dismiss  the  appeal,  up- 
on the  ground  that  the  decree  was  not  a  final 
one;  which  motion  was  opposed  by  Mr.  Tiber. 

Mr.  Seward  stated  the  case,  and  then  said 
that  it  was  admitted  that  an  appeal  would  not 

Howard  T. 
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lie  except  from  a  final  decree.  The  only  ques- 
tiim  it,  what  is  the  distinction  between  final 
and  interlocutory  decrees.  The  same  princi- 
ple may  be  applied  which  governs  the  con- 
struction of  judgments  at  law;  those  are  final 
which  grant  a  remedy  upon  the  whole  matter, 
and  dismiss  a  party  from  the  court.  But  in 
equity  there  is  some  difficulty,  owing  to  the 
different  nature  of  the  relief  which  is  granted. 
A  final  decree  in  equity  may  be  defin^  to  be 
one  which  definitively  adjudges  the  whole  sub- 
ject noAtter;  an  interlocutory  decre^,  one  which 
Eposes  of  some  parts  and  reserves  others  for 
future  decision.  2  Daniel  Ch.  Pr.  part  2, 
pp.  631,  e32,  635,  638,  641,  London  ed.  of  1840. 
The  present  decree  is  not  final,  when  tested  by 
the  principles  laid  down  by  Daniel. 

1.  It  expressly  reserves  the  question  of  costs. 
They  do  not  depend  upon  any  statute,  but  upon 
judicial  discretion. 

2.  It  does  not  determine  the  amount  of  dam- 
ages, but  refers  the  subject  to  a  master  to  as- 
certain and  report. 

3.  Even  if  the  master  decides,  still  the  de- 
cree does  not  adjudge  them  to  be  according  to 
the  report. 

4.  It  does  not  settle  any  principles  upon 
which  damages  can  be  computed;  whether  tney 
are  for  one  machine  or  two,  etc. 

5.  It  reserves  a  decision  upon  the  rights  of 
the  respective  parties.  The  complainant  of- 
fered, in  his  bill,  to  pay  $2,000;  the  decree 
says  he  shall  do  so,  but  does  not  say  whether 
it  is  an  extinguishment  of  the  claim,  or  only  a 
set-off. 

6.  The  bill  prays  that  the  machines  and 
their  produce  may  be  delivered  to  the  plaintiff; 
but  the  decree  is  silent  upon  this  point.  The 
question  is  reserved.  It  may  be  said  that  a 
perpetual  injunction  is  decisive  of  the  rights 
of  the  parties.  But  it  is  only  an  order,  which 
the  court  may  revoke  at  any  time.  It  cannot 
be  pleaded  in  bar.  We  think  the  parties  are 
still  in  court. 

7.  The  decree  does  not  give  all  the  relief 
which  is  prayed  for  in  the  bill.  Whatever  is 
asked  and  not  granted  is  left  undecided,  be- 
cause the  bill  is  not  dismissed  as  to  that. 

[Mr.  Seward  then  commented  on  10  Wheat. 
502;  11  Wheat.  429;  8  Peters,  318;  0  Peters, 
655*]  1;  6  Cranch,  51;  15  *  Peters,  287;  2 
How.  62;  5  How.  51;  6  How.  203;  lb.  208, 
200.] 
Mr.  A.  Tabeiy  against  the  motion: 
1.  The  decree  in  question  is  a  "final  decree," 
upon  a  sound  construction  of  the  Judiciary  Act 
of  1803,  chap.  03,  sec.  2.  The  fundamental 
purpose  of  this  act  was  to  give  an  appeal,  if  re- 
quired, where  the  amount  in  controversy  was 
sufficient,  to  the  end  that  the  substantial  rights 
of  parties  should  not  be  finally  disposed  of  by 
drcuit  courts.  Not  so  of  the  English  statutes 
of  limitations,  authorities  construing  which 
have  been  cited  on  the  other  side.  Their  lead- 
ing object  was,  not  to  give  or  take  away  an  ap- 
peal, but  to  restrict  by  a  short  limitation  ap- 
peals taken  pendente  lite,  allowing  a  longer  one 
to  those  taken  after  the  cause  was  ended. 
Wherefore,  the  words  "final  decree,"  in  these 
Ehiglish  acts,  are  justly  interpreted  to  mean  one 
which  is  a  finis  of  the  cause,  and  in  our  act, 
one  which  is  a  finis  of  substantial  rights  of  the 
parties,   which,   unless    immediately   appealed 


from,  would  take  away  property  from  one  and 
give  it  to  another,  or  work  irreparable  mis- 
chief. 6  How.  202,  203,  206;  13  Peters,  15;  3 
Cranch,  179;  2  Smith's  Chan.  Prac.  187,  188. 

The  decree  in  question  would  do  both*  It 
was  intended  by  the  Circuit  Court  finally  to 
adjudge  and  determine  the  patent  rights  in  con- 
troversy. It  takes  them  away  from  the  defend- 
ants, and  vests  them  in  the  complainant;  and, 
by  the  perpetual  injimction  it  directs,  immedi- 
ately renders  worse  than  valueless — an  incum- 
brance upon  the  ground — ^the  expensive  erec- 
tions  of  the  defendants  for  their  enjoyment. 

For  the  costs  of  the  cause,  no  appeal  would 
hereafter  lie.  4  Russell,  Ch.  180;  8  Peters, 
307,  310;  2  How.  210,  237.  The  other  mat- 
ters reserved  are  merely  in  execution  of  the  de*- 
cree  already  passed.  Before  these  matters 
could  have  been  adjusted,  and  an  appeal  prose- 
cuted to  effect,  our  patent  rights  would  have 
expired  by  their  own  limitation,  and  nothing 
remain  for  the  appellate  offices  of  this  oouix 
but  a  post  mortem  examination  of  our  rights 
for  the  vindication  of  abstract  law. 

The  perpetual  injunction,  the  main  reliet 
prayed,  is  a  final  execution;  not  the  mere  ex- 
tension of  a  preliminary  injunction,  which  lat- 
ter has  been  repeatedly  denied  in  this  cause, 
and  is  wholly  inapplicable  to  a  contest  between 
assignees  under  the  same  patent,  which  is, 
therefore,  no  more  prima  fade  evidence  for 
one  party  than  the  other.  4  Burr,  2303,  2400; 
1  Vernon,  120;  lb.  275;  7  Ves.  1;  3  Meriv. 
622;  14  Ves.  130-132;  Drewry  on  Injunctions, 
223,  sec  5,  221,  sec  3,  223,  sec.  4;  Eden  on  In- 
junctions, 207. 

*2.  But  if  this  is  not  a  case  for  an  [*056 
appeal  under  the  act  above  cited,  it  assuredly 
must  be  one  of  "all  other  cases,"  provided  for 
by  the  seventeenth  section  of  the  Patent  Act  of 
1836,  chap.  747.  In  patent  causes,  evidently  Vor 
the  reasons  above  alluded  to,  there  is  no  limit- 
ation of  an  appeal  except  the  safe  one,  that 
"the  court  shall  deem  it  reasonable  to  allow  the 
same"  If  the  act  means  this  honorable  court, 
this  appeal  has  been  allowed  by  it,  by  one  of 
its  justices  at  chambers.  If,  as  is  more  proba- 
ble, the  Circuit  Court  was  intended  (6  How. 
458,  and  note,  and  477),  then  Justice  Nelson, 
being  a  quorum  of  that  court  (Laws  of  1837, 
chap.  801,  sec  3),  acted  as  such,  judicially,  hi 
allowing  it  at  chambers.  1  Brock.  380.  Of 
if  error  has  occurred  in  the  manner  of  taking 
this  appeal,  no  statute  restriction  being  in  the 
the  way,  it  should  be  allowed,  in  furtherance  of 
justice,  to  be  amended  now.  Laws  of  1780, 
chap.  20,  sec  32;  16  Peters,  819;  7  Wend. 
508.  And  this,  accordins  to  the  last  cited  case, 
would  be  properly  done  by  simply  denying  this 
motion. 

8.  If  it  be  replied  to  the  last  point,  that  this 
is  not  a  case  arising  under  the  patent  law,  but 
under  the  common  law  of  contracts  and  as- 
signments, then  the  Circuit  Court  never  had 
jurisdiction,  the  cause  being  between  residents 
of  the  same  State,  and  an  appeal  lies  at  any 
time,  to  reverse  its  decision  already  made,  and 
dismiss  the  cause.  2  How.  244,  3  lb.  603;  8 
Peters,  148;  16  lb.  07;  3  Dallas,  10. 

Mr.  Justice  McLean  delivered  the  opinion  of 
this  court: 
This  is  an  appeal  from  the  decree  of  the  dr* 
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cuit  Court  for  the  Northern  District  of  New 
York. 

The  parties  claim  conflicting  interests  as  as- 
si^ees  of  Woodworth's  patented  planing  ma- 
chine. The  cause  was  submitted  to  the  circuit 
judge,  who  decreed,  that  the  defendants  below 
be  perpetually  enjoined  from  any  further  con* 
structinff  or  using  in  any  manner  the  two  plan- 
ing machines,  etc,  and  the  case  was  referred  to 
a  master  to  ascertain  and  report  the  damages 
which  the  plaintiff  has  sustamed,  arising  from 
the  infringement  of  his  rights  by  the  defendants 


injury.  The  bill  was  dismissed  as  to  the  prin- 
cipal matters  in  controversy,  and  there  was  a 
decree  for  costs. 

It  is  said  that  the  decree  in  this  case,  by  en- 
joining the  defendants  below  from  the  use  of 
their  machines,  destroys  their  value  and  places 
the  defendants  in  a  remediless  condition.  That 
in  the  course  of  a  few  months  their  right  to  run 
the  machines  will  expire,  and  that  no  repara- 
tion can  be  obtained  for  the  suspension  of  a 
right  by  the  act  of  the  court.  It  is  alleged* 
too,  that  many  thousands  of  dollars  have  l^n 


by  the  use  of  the  said  two  machines.    The  re-  invested  in  machinery,  which  by  such  a  proced 

port  of  the  master  to  be  made  in  term  time,  or  ure  becomes  useless. 

to  one  of  the  judges  at  chambers  in  vacation,  *The  hardship  stated  is  anunanswera-  [*658 

and  on  ten  days'  notice  either  party  to  move  able  objection  to  the  operation  of  the  injunc- 

for  confirmation  of  the  report,  etc.    The  ques-  tion,  until  all  the  matters  shall  be  finally  ad- 

tion  of  costs  was  reserved  until  the  coming  in  justed.    If  the  injunction  has  been   inadvert- 

of  the  report,  etc  ently  granted,  the  Circuit  Court  has  power  to 

A  motion  is  made  to  dismiss  this  appeal,  on  suspend  it  or  set  is  aside,  until  the  report  of 

the  ground  that  the  decree  is  not  final.  the   master  shall   be  sanctioned.    And   unless 

No  point  it  better  settled  in  this  court,  than  the  defendants  below  are  in  doubtful  circum- 

that  an  appeal  may  be  prosecuted  only  from  a  stances,  and  cannot  give  bond  to  respond  in 

657*]  final  decree.    The  cases  are  ^numerous  damages  for  the  use  of  the  machines,  should 

where  appeals   have   been   dismissed,   because  the  right  of  the  plaintiff  be  finallv  established, 

the  decree  of  the  Circuit  Court  was  not  final,  we  suppose  that  the  injunction  will  be  suspend- 

It  is  supposed  there  was  a  departure  from  this  ed.    Such  is  a  correct  course  of  practice,  as 

uniform  course  of  decision,  at  the  last  term,  in  indicated  by  the  decisions  of  this  court,  and 

the  ease  of  Forgay  et  ak  t.  Conrad,  6  How.  that  is  a  rule  of  decision  for  the  Circuit  Court 

201.  The  appeal  is  dismissed. 

In  that  case  the  court  says:  The  decree  not 
only  decides  the  title  to  the  property  in  dispute,  Order, 
and  annuls  the  deeds  under  which  the  defend-  j^^^  ^^^  ^j^^^ie  on  to  be  heard  on  the  tran- 
ants  claim,  but  also  directs  the  property  m  dis-  a^ript  of  the  record  from  the  Circuit  Court  of 
pute  to  be  delivered  to  the  wmplainant,  and  ^1,^  United  States  for  the  Northern  District  of 
awards  execution.    And  according  to  the  last  ^ew  York,  and  was  argued  by  counsel;  on  con- 
paragraph  in  the  decree,  the  biH  is  retained  gideration   whereof,  and   it  appearing  to  the 
merely  for  the  purpose  of  adjusting  the  ac-  ^ourt  here  that  the  decree  of  the  court  below 
counts  referred  to  the  master.    In  all  other  re-  complained  of  is  not  a  final  decree  within  the 
spects,  the  whole  of  the  mattera  brought  into  meaning  of  the  act  of  Congress,  it  is  thereupon 
controversy  by  the  bill  are  finally  disposed  of  ^^w  here  ordered  and  decreed  by  this  court 
Bs  to  all  of  the  defendants,  and  the  bill  aa  to  th^t  this  cause  be,  and  the  same  is  hereby  dii- 
them  IS  no  longer  pending  before  the  <»urt."  ^j^^  f^^  the  want  of  jurisdiction. 
''If  these  appellants,  therefore,  must  wait  un- 
til the  accounts  are  reported  by  the  master  and 

confirmed  by  the  court,  they  will  be  subjected  ■ 
to  irreparable  injury." 

The  decree  in  that  case  would  have  been  ex-  ^HE  UNITED  STATES,  Appellants, 

ecuted  by  a  sale  of  the  property,  and  the  pro-  *     rr 

ceeds  distributed  among  the  creditors  of  the  ,«»,«  „„^«  ^„  ,  1,^«  «^, ^^^, 

bankrupt,  and  lost  to  thi  appellants,  before  the  THE  HEIRS  OP  LOUIS  BOISDORB.» 

minor  matters  of  account  referred  to  the  mas-  .^ 

ter  could  be  adjusted  and  acted  on  by  the  court.  Practice—appeal 

The  course  of  procedure  in  the  Circuit  Court  __            .       ^   ^    ^                         ^  .. 

wmi  irrpmiUr  &nd  the  conaenuent  iniurv  to  the  ^*«  meaning  of  the  forty-third  role  of  this  court 

was  irregular,  ana  ine  conseguenu  iniury  ^  i^ne  ,^  ^^^  j,  ^  judgment  or  decree  Id  the  court  below 

defendants  would  nave  been  irreparable,  liiiiect  |)e  rendered  more  than  thirty  days  before  tbe  corn- 
should  not  be  given  to  its  final  orders  by  the  mencement  of  tbe  term  of  this  court,  and  the  re^ 

rSrmilf  nnnrt   nntfl  fhft  mAftpm  in  rontrovprav  ^^  he  Dot  filed  within  the  first  slx  days  Of  the 

Wrcuit  uourt,  unwi  tne  matters  m  controversv  ^^^.^^     ^^   appellee   or   defendant    In    error   may 

shall  be  so  adjusted  as  to  make  the  decree  nnal.  docket  the  case,  and  move  for  its  dismissal  at  the 

Any  other  course  of  proceeding  will,  in  many  rule  prescribes. 

cases,  make  the  remedy  by  an  appeal  of  no  k^®"^J' *i«,^"**8ff«°*  ^K^**^'!*  <>'J?«  ~"!?  ***<»^ 

v»B«»,  ui»»«   i^uv  AvuAcu/    tMj   mMA  •^|rB»i  ^  rendered  less  than  thirty  days  before  the  com- 

value.  mencement  of  the  term  of  this  court,  the  rule  does 

The  decree  In  the  case  under  consideration  is  not  apply. 

not  final,  within  the  decisions  of  this  court.  ,^__-, 

The  injunction  prayed  for  was  made  perpetual,  T  HIS  was  an  appeal  from  the  District  Court 
but  there  was  a  reference  to  a  master  to  ascer-  -L  ©^  the  United  States  for  the  Southern  Da- 
tain  the  damages  by  reason  of  the  infringe-  trict  of  Mississippi. 

ment;  the  bill  was  not  dismissed,  nor  was  there  Mr.  Fendall   moved   to  dismiss   the  appetl, 

a    decree    for    costs.    In    several    important  "pon  the  j;rounds  stated  in  the  opinion  of  the 

particulars,  this   decree   falls   below   the   rule  ^^^  *  ^^^^^  motion  was  opposed  by  Mr.  Ton- 

of  decision  in  Forpiy  v.  Conrad.    The  execu-    cey  (Attorney-General). 

ihnof  the  decree  m  ^^f  ^.^  ^^^^^^  hi^  l.-Mr.  Chief  Juatice  Taney  did  not  alt  u  thU 

Sided  on  tbe  defendant  below  an  irre^^rabve  caxiia. 

M0i^  Howard  7. 


■  State  or  Hissouu  r.  Tna  Stati  or  Iowa.    Iowa  T. 


y^^  ''^''.  "^f^^J^^  *'"™^^''',*5!,  ™''  THE  STATE  OF  IOWA,  RcapoDdent 

Irict  Court  for  the  Southern  Dlitriet  of  Hisua-  ^        *^ 

"PP'-       .^    ^.„  „,   ,         .     .  .u    „  uj  THE  STATE  OF  IOWA,  CompUinant, 

•8»*1     'The  bill  wM  filed  against  th«  United  » 

SUtei,  under  the   acti  of  June   17,  18M,  and , J-'         __ 

May  28,  1824,  to  try  the  validity  of  the  uom-        THE  STATE  OF  MSBOURI,  Beepondent. 
plajnanta'  claim  to  certain  lands  in  Missiuippi. 

At  the  November  Term  of  the  Dietriot  Court,    S'*^'"°^''^  ^T"°  M'»»o"ri  and  I. 
1847,  a  decree  wu  entered  in  favor  of  the  peti- 
tionen,  and  at  the  same  term  an  appeal  to  the 
Supreme  Court  of  the  United  States  was  pant- 
ed by  the  Diatrict  Court,  on  the  applifatior  -* 


the  defendants. 


An   anuil   thna' allnws,)   M-       "^^  westem  aod  Borthem  bonndarv  lines  of  the 

,.      .     .c'PP™  ,1  f  °!X„  I.  S""  "'  "l-oort.  aa  flsMrtbed  In  the  irrt  article  of 

quire*  no  notice  to  the  appellee.    A  motion  is  the  ConaUmtton  of  that  8Ute,  were  as  follows: 

now  made  to  dismiss  this  appeal,  on  the  follow-  From  a  point  in  tbe  middle  of  the  Kanaas  Ulver, 

Inf.  irmimHii'  *here  the  same  empties  Into  Ihe  HlHourl  Direr, 

ing  gTounoB.  ,   .         1         J     »  running  due  north  along  a  meridian  line,  to  the  In- 

1.  Because  the  appeal  is  not   made  to  any  tersectfon  ot  the  parallel  ol  latitude  which  puaaes 

specified  term  of  the  Supreme  Court.  IhronEb  the  rapids  at  the  BlTtr  Dea  Moines,  mak- 

9   RvBiiu  <t  in  Tint  mni^B  rptiirniililia  la  thn  *■■>  *"^  ""^  Correspond  with  the  Indian  bouudary 

8.  Because  it  is  not  made  returns  bis  to  the  ime;  thence  east  rrom  tbe  point  otlaterswitlon  isst 

term  of  the  Supreme  Court  next  following  the  aforeasld,  along  the  said  parallel,  to  the  middle  ol 

decree.  the  channel  of  the  main  tork  ot  the  said  BWer  Ues 

!  B«»..  Ih.  rjeora  i.  noHled  .t  th.  Um  "ifEf'cS.'.un.S.'V"  tt.  Bt...  .r  Mi—,1  .» 

of  the  Supreme  Court  next  following  the  ds-  adocited  in  18Z0.    But  In  laifl,  an  Indian  bonndarr 

cn^  line  had  been  run  bj  the  ■uthorltj  ot  the  United 

iT_j II,.     ._.    _i    looi     >L. >.. : I.  States,  which  Id  Its  north  course  did  not  termlnata 

Under   the   Act   of   1824,  the   party   againat  ,(   ,S^  Inienwctlon   with   th.   parallel   ot  l.tlmde 

whom  the  decree  la  entered  may  appeal  withm  which  passed  through  th*  rapid*  ol  the  Blrer  Ucs 

one  year.    On  the  14th  of  March,  1S48,  a  Iran-  Uolnee.  and  in  Its  esst  course  did  not  coincide  with 

flled  in  this  court  at  tbe  preaent  term.     Prom  continued  until  It  intersected  a  parallel  of  latitude 

the  time  this  decree  was  entered,  to  the  com-  which  nsssed  throngh  rortain  rsplds  In  the  HlTsr 

mencement  of  the  enauing  session  of  the  Su-  ^  "»"■**  "^  '""  ""  ■«""»  <"  """Trtptd'; 
preme  Court,  there  were  less  than  thirty  days.  line  was 

And  under  such  circumatances  it  appear*,  by  eant*c«! 

tbe  forty-third  rule,  that  the  appellant  was  not  iat  name, 

required  to  file  the  transcript  of  the  record  in  i  through 

this  court  at  the  first  term.  "  '"  "o" 

The  rule  provides,  that,  "In  all  caae*  where 
a  writ  of  error,  or  an  appeal,  shall  be  brought 
to  this  court  from  any  judgment  or  decree  rea-  '  ^Jf^  '■ 

dered  thirty  day*  before  the  commencement  of 

the  term,  it  shall  be  the  duty  of  the  plaintiff  in  Is  eolnd- 

error  or  appellant,  as  tbe  case  may  be,  to  dock-  north*™ 

et  the  cause  and  file  the  record  with  the  clerk  >Bsor.  the 

ot  thii  court  within  the  first  six  day*  of  the  government  of  th*  United  States,  which  bad  pie- 

"^'  " ;;" "  °°' " Ti ".'  °"'"  r"'.?°  ssffi'^'SscM  ."5  sj'Si."  ';r.',j,s."; 

producing  the  proper  certificate,  may  have  the  „i,rt  the  Indian  Loundarj   "ne,  let  lir  treetiee 

cause  docketed  and  the  appeal  or  writ  of  error  made  with  the  Indians:  2dT  B, 

dismissed.  •™}  ""''  ""'*-  "''    "" 

The  rule  does  not  operate  where  a  decree  is  Binjv  j)^  uolnes  s 

entered  leu  than  thirty  days  before  the  term  of  claim  ot  Mlasouri. 

haUle  to  be  docketed  end  dismissed.     The  ap-  states,  and  decrees  that  If  ahall  be  run  and  marked 
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pellAuts,  under  the  elrcumstanee*  of  this  c 
are  chargeable  with  no  n^lect  for  failing  to  file 
the  record  with  the  clerk  at  the  fint  term  of  I 
the   Supreme  Court  after  the  decree  was   en- 
tered, the  United  States,  with  the  consent  of  the  State 
The  motion  to  dismiss  is  overruled.  of  Iowa,  in  order  to  settle  a  controveisy  whiob 
had  arisen  respecting  the  true  location  of  the 
_.  boundary  line  which  divided  the  two  States. 
"™"-  The   origin   ot  the   controversy   is    so   fully 
■Uted  by  Mr.  Justice  *Catroo,  In  deliv-  [*•«! 
On  consideration  of  the  motion  to  dismiss  ering  the  opinion  of  the  oourt,  that  it  is  only 
this  cause,  made  by  Mr.  Fendall,  on  a  prior  neceeiary  for  the  Reporter  to  explain  the  pra- 
day  of  the  present  term  of  this  court,  to  wit,  tensions  of  the  respective  parties  aceording  to 
on  Friday,  the  2d  instant,  and  of  the  argument*  the  map,  without  which  they  cannot  be  under- 
6ao']   of  'counsel   thereupon  had,  a*  well  in  stood.    This  map  or  diagram  [see  next  page]  I* 
support  of  as  against  the  motion,  it  is  now  here  only  intended,  to  be  Illustrative  of  these  ctaima, 
orderrd  by  this  court,  that  the  said  motlm  be,  without  pretending  to  be  geographioally  accu- 
and  the  same  is  hereby  overroled.  nU. 
IS  U  ad.  ••■ 
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In  July,  1820,  the  people  living  in  the  then 
Territory  of  Missouri,  in  pursuance  of  an  act 
of  Congress,  adopted  a  constitution,  in  which 
are  described  the  following  boundaries: 


''Beginning  in  the  middle  of  the  Mississippi 
River,  on  the  parallel  of  thirty-six  degrees  of 
north  latitude;  thence  west  along  the  said  par- 
allel of  latitude  to  the  St.  Francois  River; 
062*]  *  thence  up  and  following  the  course  of 
that  river,  in  the  middle  of  the  main  channel 
thereof,  to  the  parallel  of  latitude  of  thirty-six 
degrees  and  thirty  minutes;  thence  west  along 
the  same  to  a  point  where  the  said  parallel  iA 
intersected  by  a  meridian  line  passing  through 
the  middle  of  the  mouth  of  the  Kansas  River, 
where  the  same  empties  into  the  Missouri 
River;  thence,  from  the  point  aforesaid,  north 
along  the  said  meridian  line,  to  the  intersection 
of  the  parallel  of  latitude  which  passes  through 
the  rapids  of  the  River  Des  Moines,  nmking 
said  line  correspond  with  the  Indian  boundary 
line;  thence  east  from  the  point  of  intersection 
last  aforesaid,  along  the  said  parallel  of  lati- 
tude, to  the  middle  of  the  channel  of  the  main 
fork  of  the  said  River  Des  Moines ;  thence  down 
along  the  middle  of  the  nmin  channel  of  the 
said  River  Des  Moines  to  the  mouth  of  the 
same,  where  it  empties  into  the  ^fississippi 
River;  thence  due  east  to  the  middle  of  the 
main  channel  of  the  Mississippi  River;  thence 
down  and  following  the  course  of  the  Missis- 
sippi River,  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  beginning." 

In  1821,  Missouri  was  admitted  into  the 
Union  with  these  boundaries. 

By  an  act  of  Congress  approved  August  4, 
1820,  the  southern  boundary  of  Iowa  was  made 
identical  with  the  northern  boundary  of  Mis- 
souri. 

In  1816,  prior  to  the  passage  of  these  laws, 

commissioners  were  appointed  on  the  part  of 

the  United  States  to  settle  with  the  Osage  chiefs 

the  boundary  of  the  cession  which  the  Osage 

tribe  had  juBt  WMde  to  the  United  States,  and 
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John  C.  Sullivan  was  appointed  surv^or  to 
run  the  line  which  should  be  thus  agreed  upon. 

Beginning  on  the  bank  of  the  liussoari,  op- 
posite the  mouth  of  the  Kansas,  at  A  in  tns 
diagram,  he  ran  north  just  100  miles  to  the 
point  C;  and  thence  pursued  what  he  thought 
was  a  due  east  course  (but  which  was  in  fact 
to  the  north  of  east),  until  he  struck  the  River 
Des  Moines  at  the  point  F.  This  line  is  marked 
No.  1,  and  runs  from  C  to  F;  the  true  parallel 
of  latitude  being  afterwards  ascertained  to  be 
from  C  to  G. 

The  State  of  Missouri  alleged,  that,  at  the 
point  E  in  the  River  Des  Moines,  there  existed 
rapids  which  answered  the  call  in  the  constitu- 
tion, and  that  the  parallel  of  latitude  spoken  of 
in  that  instrument  must  consequently  be  a  line 
running  from  £  to  D,  and  that  the  north  line, 
which  commenced  at  A,  must  therefore  be  pro- 
tracted to  D,  where  it  intersected  the  parallel 
of  latitude  called  for;  that  the  phraseology 
used  required  the  ''rapids  of  the  River  Des 
Moines"  to  be  in  that  river,  and  not  in  the 
Mississippi. 

*0n  the  other  hand,  it  was  alleged  [*66S 
by  the  State  of  Iowa,  that  in  the  Mississippi 
River,  at  the  place  marked  H,  there  were 
rapids  which  were  commonly  called  and  known 
by  the  name  of  "the  rapids  of  the  River  Des 
Moines,"  long  anterior  to  the  formation  of  the 
constitution  of  Missouri;  that  the  parallel  of 
latitude  must  run  through  the  head  or  centre 
of  these  rapids,  and  that  the  line  H  B  would 
therefore  be  the  true  boundary,  the  point  B 
being  the  spot  where  this  parallel  of  latitude 
would  intersect  the  line  running  north  from  A. 

These  were  the  claims  of  the  respective  par- 
ties. To  sustain  them,  a  ^eat  mass  of  evi- 
dence was  taken  on  both  sides. 

The  cause  was  argued  by  Mr.  Gamble  an< 
Mr.  Green  for  the  State  of  Missouri,  and  Mr. 
Ewing  and  Mr.  Mason  for  the  State  of  Iowa. 

[The  Reporter  regrets  that  he  cannot  give  an 
extended  notice  of  the  arguments  of  the  re- 
spective counsel.  But  he  is  admonished,  by  the 
size  which  this  volume  has  already  attained, 
that  he  must  reduce  the  cases  which  are  yet  to 
be  reported  to  as  small  a  compass  as  possible.] 

The  positions  assumed  by  the  counsel  re- 
spectively are  thus  stated  in  the  briefs  of  Mr. 
Green  for  Missouri,  and  Mr.  Ewing  for  Iowa: 

Mr.  Green: 

On  the  part  of  the  State  of  Missouri  it  is  in- 
sisted— 

1st.  That  the  words  "rapids  of  the  River 
Des  Moines"  constitute  the  controlling  call  to 
determine  the  northern  boundary,  and  that  the 
natural  and  obvious  import  of  these  words  is 
"rapids  of  and  in  the  River  Des  Moines  itself." 

2d.  That  the  evidence  establishes  the  fact, 
that  there  are  rapids  in  the  River  Des  Moines. 

3d.  That  there  is  no  ambiguity  in  reference 
to  the  river  of  which  the  rapids  are  spoken, 
and  none  as  to  the  rapids,  unless  more  rapids 
than  one  are  found  in  the  River  Des  Moines. 

4th.  That  having  established  the  fact  thst 
there  are  rapids  in  the  River  Des  Moines,  thiu 
satisfying  the  call  of  the  constitution,  no  evi* 
dence  can  be  introduced  to  contradict  or  vary 
the  meaning  of  the  constitution,  or  to  pro?e 
that  rapids  of  some  other  river  were  intcaided« 
different  from  that  which  the  language  indi- 
cates and  describes. 

Mmwmrd  V 
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Ml  That  the  evidence  offered  does  not  prove 
the  rapids  in  the  MiBsissippi  River  to  have  been 
oommonlj  Icnown  and  called  by  the  name 
*rapid8  of  the  Rirer  Dee  Moines/'  as  alleged 
bj  Iowa. 

6th.  That  if  it  were  true  that  the  rapids  of 
the  Mississippi  were  commonly  known  and 
664*]  called  *<raipds  of  the  River  Pes  ^Monies/' 
•till  these  rapids  could  not  be  taken  as  the 
rapids  called  for,  as  they  do  not  answer  to  the 
description,  while  those  in  the  Des  Moines  ful- 
fill exactly  the  description,  and  none  others  will. 
7th.  But  if  the  constitution  be  considered 
ambiguous,  as  between  the  rapids  of  the  River 
Des  Moines  and  rapids  of  the  Mississippi,  it 
serves  only  to  let  in  proof  of  intention  beyond 
what  the  language  mdicates.  And  on  this 
point  the  evidence  is  clear  in  favor  of  Missouri. 
From  a  full  examination  of  all  the  facts  and 
circumstances,  as  established  by  the  evidence 
in  connection  with  the  language  of  the  consti- 
tution, and  by  giving  to  each  the  weight  to 
which  it  is  entitled,  we  contend,  in  behalf  of 
Missouri — 

Ist.  That  the  old  Indian  boundary  line 
(marked  as  line  No.  1  on  the  diagram)  cannot 
be  the  true  northern  boundary  of  MisBouri,  and 
the  terms  of  the  descriptive  call  do  not  allow 
the  adoption  of  that  line. 

2d.  That  the  parallel  of  latitude  passing 
through  the  old  northwest  comer  of  the  Indian 
boundary  (marked  on  the  diagram  as  line  No. 
2)  is  neither  legally  nor  equitably  the  northern 
boundary  of  Missouri. 

3d.  That  the  parallel  of  latitude  passing 
through  the  rapids  of  the  Mississippi  River 
(marked  on  diagram  as  line  No.  3)  will  not  ful- 
fill the  descriptive  call  of  the  constitution,  and 
cannot  be  the  northern  line  of  the  State. 

4th.  That  the  parallel  of  latitude  passing 
through  the  rapids  of  the  River  Des  Momes,  at 
the  Big  Bend,  in  latitude  40  degrees  44  minutes 
6  seconds  north  (marked  on  the  diagram  as  line 
No.  4)  will  precisely  and  accurately  satisfy  the 
discriptive  call  of  the  constitution,  and  is  the 
true  northern  boundary  of  the  State  of  Mis- 
souri, as  established  by  her  constitution. 
Mr.  Swing,  for  Iowa: 

We  will  endeavor  to  show  by  the  evidence, 
that,  at  the  time  of  the  adoption  of  the  consti- 
tution, there  was  one  object,  and  one  only, 
namely,  the  rapids  of  the  Mississippi,  a  few 
miles  above  the  mouth  of  the  Des  Moines  River, 
which  was  called  in  English  "the  rapids  of 
the  River  Des  Moines,"  and  in  French  "les 
rapides  de  la  Riviere  Des  Moines,"  which  ob- 
ject had  notoriety  by  that  name;  and  that  its 
position  is  every  way  adapted  to  satisfy  the 
locative  call. 

We  shall  also  expect  to  show  by  the  evidence 
that  there  were  no  rapids  in  the  River  Des 
Moines,  then  called,  or  entitled  to  be  called, 
on  account  of  position  or  macnitude,  "the 
rapids  of  the  River  Des  Moines.'' 

"These  facts  being  established,  we  will  in- 
665*]  sist  that  the  notorious  *obiect  bearing 
the  name  used  in  the  locative  calf,  and  every 
way  satisfying  the  call,  must  be  taken  in  law 
to  be  the  object  called  for;  and  that  the  centre 
of  "the  rapids  of  the  River  Des  Moines"  In  the 
liississippi  is  the  point  over  which  the  line  of 
latitude  marking  the  boundary  of  the  State  of 
Missouri  must  na. 
19  I«.aa. 


1st.  We  will  show  by  public  acts,  and  by 
numerous  witnesses,  the  position  of  "the  rapids 
of  the  River  Des  Moines;"  that  they  are  the 
same  with  the  lower  or  Des  Moines  rapids  of 
the  Mississippi,  and  that  those  rapids  were  in 
1820,  and  pnor  thereto,  well  known  by  the 
name  of  "the  rapids  of  the  River  Des  Moines" 
in  English,  and  *1es  rapides  de  la  Rividre  Des 
Moines"  in  French. 

2d.  We  will  infer  from  the  lanffuage  of  the 
constitution  itself,  and  the  then  existing  knowl- 
edge of  the  country,  that  "the  rapids  of  the 
River  Des  Moines"  were  called  for  in  the  con- 
stitution merely  to  fix  the  parallel  of  latitude 
on  which  the  boundary  line  was  to  run,  and 
were  not  supposed  to  be  touched  by  that  line. 

3d.  We  will  show  by  actual  survey,  as  well 
as  by  general  evidence,  that  there  are  no  rapids 
in  the  Des  Moines  entitled  to  the  general  de- 
scriptive appellation  of  "the  rapids  of  the  River 
Des  Moines." 

4th.  And  we  will  insist  that  In  1820  there 
were  no  rapids  in  the  Des  Moines  River  known 
as  "the  rapids  of  the  River  Des  Moines." 

5th.  We  will  contend,  that  the  State  of  Mis- 
Bouri  has  failed  to  prove  a  general  understand- 
ing or  opinion  in  (Congress  and  in  the  conven- 
tion counter  to  what  we  have  shown  to  be  the 
obvious  construction  of  the  act  of  (Congress  and 
of  the  constitution  of  Missouri,  when  taken  in 
connection  with  the  well  established  facts. 

6th.  We  will  contend,  that  the  evidence  on 
the  part  of  Missouri  shows  that  all,  or  nearly 
all,  of  the  members  of  the  convention,  and 
other  witnesses  who  supposed,  or  now  think 
they  supposed,  the  rapids  named  in  the  con- 
stitution were  in  the  Des  Moines  River,  knew 
nothing  of  any  particular  rapids  to  which  the 
constitution  referred;  but  that  their  impression 
was  vague  and  general,  fixing  on  no  actual 
known  or  existing  object. 

7th.  We  will  show  that  the  evidence  which 
tends  to  give  to  rapids  in  the  Des  Moines  River 
a  distinct  locality  and  name  is  insufficient  and 
unsatisfactory,  and  that  in  the  aggregate  it 
applies  as  well  to  the  Sweet  Home  or  the 
Farmington  rapids,  as  to  the  rapids  of  the  Big 
Bend. 

8th.  We  will  insist  that  the  rapids  at  St. 
Francisville  and  the  rapids  at  Farminston  are 
each  and  either  of  them  better  'entitled  [*666 
to  the  appellation  of  "the  rapids  of  the  River 
Des  Moines"  than  the  rapids  at  the  Great  Bend 
— the  first  because  of  its  position,  the  second 
because  it  is  the  greater  rapid.  And  that 
the  rapids  at  Sweet  Home  conform  better  than 
those  at  the  Great  Bend  to  the  locative  calls 
in  the  constitution,  and  to  contemporaneous 
opinion  and  usage.  Fall  at  Great  Bend,  in  87 
rods,  1.80  feet.  Fall  at  Farmington,  in  87  rods, 
2.05  feet. 

9th.  If  we  succeed  in  maintaining  these  prop- 
ositions, we  establish  as  matters  of  fact,  that 
the  lower  rapids  of  the  Mississippi  were  the  ob- 

{'ect,  and  the  only  object,  which  in  1820  bore  in 
Cnglish  the  name  used  in  the  constitution, 
"the  rapids  of  the  River  Des  Moines,"  and  in 
French  the  name  used  in  the  translation,  "lea 
rapides  de  la  Riviere  Des  Moines."  And  that, 
at  that  time,  they  had  notoriety  in  both  lan- 
guages by  those  names,  and  that  they  every 
way  satisfy  the  locative  call. 
10th.    And  these  facts  being  established,  wo 
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will  contend  that  those  rapids  are,  and  must 
be  held  in  law  to  be,  the  object  called  for;  and 
that  the  centre  of  that  object,  namelj,  the 
centre  of  "the  rapids  of  the  River  Des  Moines" 
in  the  Mississippi,  is  the  point  over  which  the 
line  of  latitude  must  be  drawn  which  shall 
mark  the  northern  boundary  of  the  State  of 
Missouri. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

On  the  10th  day  of  December,  A.  D.  1847, 
the  State  of  Missouri  filed  her  original  bill  in 
this  court,  according  to  the  third  article  and 
second  section  of  the  Constitution,  against  the 
State  of  Iowa,  alleging  that  the  northern  part 
of  said  State  of  Missouri  was  obtruded  on  and 
claimed  by  the  defendant,  for  a  space  of  more 
than  ten  miles  wide  and  about  two  hundred 
miles  long;  and  that  the  State  of  Missouri  is 
wrongfully  ousted  of  her  iurisdiction  over 
said  territory,  and  obstructed  from  governing 
therein;  that  the  State  of  Iowa  has  actual  pos- 
session of  the  same,  claims  it  to  be  within  her 
limits,  and  exercises  jurisdiction  over  it,  con- 
trary to  the  rights  of  the  State  of  Missouri, 
and  in  defiance  of  her  authority. 

And  the  complainant  prays,  that,  on  a  final 
hearing,  the  northern  boundary  line  of  said 
State  of  Missouri  (being  the  common  boundary 
between  the  complainant  and  defendant)  be,  by 
the  order  of  this  court,  ascertained  and  estab- 
lished; and  that  the  rights  of  possession,  juris- 
diction, and  sovereignty  to  all  the  territory  in 
controversy  be  restored  to  the  State  of  Mis- 
souri; that  she  be  quieted  in  her  title  thereto; 
and  that  the  defendant,  the  State  of  Iowa,  be 
forever  enjoined  and  restrained  from  disturbing 
the  State  of  Missouri,  her  officers  and  people, 
667*]  *in  the  full  possession  and  enjoyment 
of  said  territory,  thus  wrongfully  held  by  the 
State  of  Iowa. 

To  this  bill  the  State  of  Iowa  answers.  She 
denies  the  right  claimed  by  Missouri;  alleges 
that  Iowa  has  the  sovereign  authority  to  govern 
and  hold  the  territory  in  dispute  as  part  of  her 
territory,  the  common  line  dividing  the  States 
being  the  southern  part  thereof;  and  also  prays 
that  the  rights  of  the  parties  may  be  speedily 
adjudicated  by  this  court,  that  the  relief  praved 
by  complainant  may  be  denied,  and  that  her 
bill  be  dismissed. 

To  the  bill  of  Missouri  Iowa  files  her  cross 
bill,  charging  Missouri  with  seeking  to  encroach 
on  the  territorial  limits  of  Iowa  to  the  extent 
aforesaid,  and  more;  prays,  that,  on  a  final 
hearing,  a  decree  be  made  by  this  court,  set- 
tling forever  the  true  and  rightful  dividing  line 
between  the  two  States;  that  Iowa  may  be 
quieted  in  her  possession,  jurisdiction  and  sov- 
ereignty up  to  the  line  she  claims;  and  that  the 
State  of  Missouri  be  perpetually  enjoined  from 
exercising  jurisdiction  and  authority,  and  from 
disturbing  the  State  of  Iowa,  her  officers  and 
people,  in  the  enjoyment  of  their  rights  on  the 
north  side  of  the  true  line. 

To  this  bill  the  State  of  Missouri  answers, 
and  sets  up  in  defense  the  same  matters  set 
forth  by  her  original  bill. 

Replications  were  filed  to  both  answers.    On 

these  issues  depositions  were  taken,  on  which, 

together   with    much   of   historical   and  docu- 

mentary  evideaoe,  the  cause  was  broug^it  on 
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to  a  hearing^  and  was  heard  with  a  moot  oom- 
mendable  spirit  of  liberality  on  both  sides.  And 
we  take  occasion  here  to  say,  on  a  matter 
of  practice,  that  bill  and  cross  bill  is  deemed 
the  most  appropriate  mode  of  proceeding  ap- 
plicable to  cases  like  the  present,  as  it  always 
offers  an  opportunity  to  the  court  of  making 
an  affirmative  decree  for  the  one  side  or  the 
other,  and  of  establishing  by  its  authority  the 
disputed  line,  and  of  having  it  permanently 
marked  by  commissioners  of  its  own  appoint- 
ment, if  that  be  necessary,  as  in  this  cause  it  is. 

The  present  controversy  originated  in  1837, 
between  the  United  States  ami  the  State  of 
Missouri,  and  was  carried  on  for  ten  years  be- 
fore Iowa  was  admitted  as  a  State.    Previous 
to  the  eontroversy,  and  after  Missouri  came 
into  the  Union,  in  1821,  many  acts  had  been 
done  by  both  parties  most  materially  affecting 
the  controversy,  and  tending  to  compromit  the 
claims  now  set  up,  on  the  one  side  as  well  as 
the  other.    The  new  State  of  Iowa  came  into 
the   Union,  December  27th,   1847,   and   up  tc 
this  date  she  was  bound  by  the  acts  of  her 
predecessor,  the  United  States,  forasmuch  as 
the  latter  might  have  directly  conceded  to  Mis- 
souri a  new  boundary  on  the  north,  as  was 
done  on  the  west;  and  so,  likewise,  Iowa  is 
bound  by  the  *acts  and  admissions  of  [*666 
the  United  States,  tending  indirectly  to  con- 
firm  and   establish   a   particular   line   as   the 
northern  boundary  of  Missouri.    And  to  ascer- 
tain how  far  the  United  States  government  was 
admitted  by  acts  to  a  particular  line,  a  brief 
historical  notice  is  necessary,  showing  how  Ju- 
risdiction  has  been  exercised  in  the  country 
west  of  the  Mississippi  River.    It  was  acquired 
in  1803,  and  in  1804  the  Territory  of  Orleans 
and  the  District  of  Louisiana  were  divided,  the 
latter  then  embracing  what  is  now  the  State 
of  Missouri,  and  much  more.    In  1805,  the  Dis- 
trict of  Louisiana  was  erected  into  a  separate 
territorial  government,  the  name  of  which  was 
changed  to  Missouri,  on  the  State  of  Ix)uisians 
being  created,  in  1812,  that  State  having  adopt- 
ed the  name  of  Louisiana.    In  1810,  the  Terri- 
tory of  Arkansas  was  formed  from  the  southern 
part  of  the  Missouri  Territory;   the   lines  of 
division  being  the  same  that  now  divide  the 
States  of  Missouri  and  Arkansas. 

In  1818,  the  inhabitants  of  Missouri  Terri- 
tory petitioned  Congress  that  it  might  be  ad- 
mitted into  the  Union  as  an  independent  State. 
They  set  forth  the  boundaries  which  they  de- 
sired that  the  new  State  should  have,  with  the 
reasons    favorable   to  the   boundaries   desired. 
They   alleged   that   the   petitioners   reskled  in 
that  part  of  the  territory  which  lies  between 
thirty-six  degrees  and  thirty  minutes  and  forty 
degrees    north,    and    between    the    Mississippi 
River  east,  and  the  Osage  boundary  line  west; 
and  they  prayed  to  be  admitted  into  the  Union 
of  the  States  within  these  limits.    The  petition- 
ers   further    declared,    that    "the    boundaries 
which  they  solicit  for  the  future  State  they  be- 
lieve to  be  the  most  reasonable  and  proper  that 
can  be  devised.    The  southern  limit  will  be  an 
extension  of  the  line  that  divides  Virginia  and 
North     Carolina,     Tennessee     and     Kentucky. 
The  northern  will  correspond  nearly  with  the 
north   limit  of   the   terntory  of   Illinois,  and 
with  the  Indian  boundary  line,  near  the  mouth 
of  the  River  Des  Moines.     A  front  of  three 
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and  a  half  degrees  upon  the  Mississippi  will  be 
left  to  the  South,  to  form  the  Territory  of  Ar- 
kansas, with  the  River  Arkansas  traversing  its 
centre.  A  front  of  three  and  a  half  degrees 
more,  upon  a  medium  depth  of  two  hundred 
miles,  with  the  Missouri  Kivcr  in  the  centre, 
will  form  the  State  of  Missouri  Another 
front  of  equal  extent,  embracing  the  great 
River  St.  Pierre,  will  remain  above,  to  fonn 
another  State  at  some  future  day.  The  bound- 
aries, as  solicited,  will  include  all  the  country 
to  the  north  and  west  to  which  the  Indian  title 
has  been  extinguished.  They  will  include  the 
body  of  the  population." 

The  two  Indian  boundary  lines  referred  to 
(as  "the  Osage  or  Indian  boundary")  were  run 
C60*]  in  pursuance  of  a  treaty  made  *in  1808, 
between  tlie  United  States  and  the  Great  and 
IJttle  Osage  nations,  by  which  it  was  stipu- 
lated that  the  Osage  boundary  should  begin  at 
Fort  Clark,  standing  on  the  south  bank  of  Mis- 
souri River,  about  twenty -three  miles  belo'w 
the  mouth  of  the  Kansas,  thence  running  due 
south  to  the  Arkansas  River,  and  with  it  to  its 
mouth;  thereby  ceding  to  the  United  States  all 
lands  lying  east  of  said  line,  and  north  of 
the  southwardly  bank  of  the  Arkansas.  The 
treaty  also  ceded  "all  lands  belonging  to  the 
Osages  situated  northwardly  of  the  River  Mis- 
souri." The  boundary  lines  were  to  be  run 
and  marked  as  soon  as  the  circumstances  and 
convenience  of  the  parties  would  permit.  And 
tlie  Great  and  Little  Osages  promised  to  depute 
two  chiefs  from  their  respective  nations  to  ac- 
company the  commissioner  or  commissioners 
wlio  might  be  appointed  by  the  United  States 
to  settle  and  adjust  the  said  boundary.  The 
war  of  1812  seems  to  have  hindered  a  survey 
of  the  lines,  as,  in  1815,  by  another  treaty, 
peace  was  re-established  between  the  contract- 
ing parties,  and  former  treaties  were  renewed, 
and  in  ISIG  John  C.  Sullivan  was  sent  by  the 
United  States  to  run  the  lines  north  of  the  Mis- 
souri River.  The  Osages,  by  the  treatv  of 
1808,  having  surrendered  all  claim  to  terntory 
north  of  the  ^iissouri  River,  it  became  neces- 
bary  that  they  should  show  to  the  United 
States  what  part  of  that  country  they  own^, 
so  that  it  might  be  separated,  by  a  defined 
boundary,  from  other  Inaian  territories.  Sulli- 
van, the  surveyor,  commence  his  first  line  on 
(he  north  bank  of  the  Missouri,  opposite  to  the 
middle  of  the  mouth  of  the  Kansas,  and  ran 
north  one  hundred  miles,  nuule  a  comer,  and 
then  ran  east  to  the  River  Des  Moines,  about 
one  hundred  and  fifty  miles  more,  west  of  the 
first  line,  and  north  of  the  second.  The  entire 
countrv  was  then  claimed,  and  partly  occupied, 
by  different  nations  of  Indians.  In  1816,  also, 
Joseph  C.  Brown  ran  the  line  from  Fort  Clark 
south  to  the  Arkansas  River,  in  execution  of 
the  Treaty  of  1808.  And  the  lines  run  by 
Brown  and  Sullivan  are  'the  Indian  bound- 
ary" referred  to  in  the  foregoing  petition  of 
the  inhabitants  of  Missouri  Territory. 

In  March,  1818,  the  petition  was  referred  to 
a  select  committee ;  and  on  March  6th,  1820,  an 
act  of  Congress  was  passed,  pursuant  to  the 
petition,  authorizing  the  people  of  Missouri 
Territory  to  form  a  constitution  and  State  gov- 
ernment within  the  limits  designated  by  the 
act;  that  is  to  say,  "Beginning  in  the  middle 
of  the  Mississippi  River,  on  the  parallel  of 
12  li.  ed. 


Jthirty-six  degrees  of  north  latitude;  thence 
Vest  along  the  said  parallel  of  latitude  to  the 
St.  Francois  River;  thence  up  and  following 
the  course  of  that  river,  in  the  middle  of  the 
main  channel  thereof,  to  the  parallel  of  lati- 
tude of  thirty-six  degrees  and  *thirty  [*670 
minutes;  thence  west  alons  the  same  to  a  point 
where  the  said  parallel  is  mtersected  by  a  me- 
ridian line  passing  through  the  middle  of  the 
mouth  of  the  Kansas  River,  where  the  same 
empties  into  the  Missouri  River;  thence,  from 
the  point  aforesaid,  north  along  the  said  me- 
ridian line,  to  the  intersection  of  the  parallel  of 
latitude  which  passes  through  the  rapids  of  the 
River  Des  Moines,  making  said  line  correspond 
with  the  Indian  boundary  line;  thence  east 
from  the  point  of  intersection  last  aforesaid, 
along  the  said  parallel  of  latitude,  to  the  middle 
of  the  channel  of  the  main  fork  of  the  said 
River  Des  Moines;  thence  down  along  the  mid- 
dle of  the  main  channel  of  the  said  River  D*iB 
Moines  to  the  mouth  of  the  same,  where  it 
empties  into  the  Mississippi  River;  thence  due 
east  to^  the  middle  of  the  main  channel  of  the 
Mississippi  River;  thence  down  and  following 
the  course  of  the  Mississippi  River,  in  the 
middle  of  the  main  channel  thereof,  to  the 
place  of  beginning." 

According  to  this  law,  the  people  of  the  ter- 
ritory, in  1820,  proceeded  to  form  a  constitu- 
tion, by  which  the  boundary  prescribed  by  the 
act  of  Congress  was  adopted;  and  by  resolution 
of  March  2,  1831,  the  State  was  admitted  to  cu- 
tter the  Union  on  certain  conditions,  to  which 
she  assented  in  June,  1821.  On  the  north  and 
west,  as  already  stated,  the  new  State  bordere«: 
on  Indian  territory,  over  which  the  gonera 
government  exercised  that  modified  jurisd  ctioi 
which  existing  Indian  rights  would  allow,  anc 
had  the  exclusive  power  to  extinguish  the  In 
dian  title.  The  boundaries  were  theiefort 
common  to  the  two  governments,  and  the  acts 
of  either,  when  exercising  jurisdiction  with  re- 
spect to  the  common  boundary,  become  proper 
subjects  of  consideration  in  the  present  contro- 
versy, as  either  government  might  bind  itself 
to  a  practical  line,  although  not  a  precisely  true 
one,  within  the  foregoing  description.  And  in 
pursuing  this  branch  of  the  subject,  our  first 
mquiry  will  be,  how  far  the  general  govern- 
ment has  committed  itself  to  the  old  Indian 
boimdary.  Its  action  has  been,  first,  through 
the  Indian  department;  second,  through  the 
surveyor's  department;  and  third,  by  the  ex- 
ercise of  civil  jurisdiction  in  the  territorial 
form  ot  government  on  the  north  of  Sullivan's 
line,  embracing  the  territory  now  in  contro- 
versy. 

Andy  first,  as  to  Indian  treaties.  The  earli- 
est one  materially  bearing  on  the  question  was 
that  of  August  4,  1824,  with  the  Sac  and  Fox 
tribes.  They  ceded  to  the  United  States  all  the 
title  and  claim  that  they  had  to  any  lands 
within  the  limits  of  the  State  of  Missouri, 
"which  are  situated,  lying,  and  being  between 
the  Mississippi  and  Missouri  rivers,  and  a  line 
running  *from  the  Missouri,  at  the  en-  [*671 
trance  of  the  Kansas  River,  north  one  hundred 
miles  to  the  northwest  comer  of  the  State  of 
Missouri,  and  from  thence  east  to  the  Missis- 
sippi; reserving  to  the  half-breeds  of  said  tribes 
the  small  tract  in  the  fork  between  the  Mis- 
sissippi and  Des  Moines  river,  and  south  of  the 
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•aid  line."  The  Indian  tribes  admitted  that 
the  land  east  and  south  of  the  given  lines  be- 
longed to  the  United  States,  and  that  none  of 
their  people  should  be  permitted  to  settle  or 
hunt  on  it.  Although  the  Osages  had,  in  part, 
ceded  the  same  country  in  1808,  still  the  Sacs 
and  Foxes  set  up  a  claim  to  part  of  it,  and 
the  Treaty  of  1824  was  made  to  quiet  their 
claim. 

June  3,  1825,  the  Kansas  tribe  also  ceded  to 
the  United  States  all  claim  they  had  to  any 
lands  in  the  State  of  Missouri,  and  further 
ceded  and  relinquished  all  other  lands  which 
they  then  occupied,  or  to  which  they  had  title 
or  claim,  "lying  west  of  the  said  State  of  Mis- 
souri, and  within  the  following  boundaries: 
Beginning  at  the  entrance  of  the  Kansas  into 
the  Missouri  River;  from  thence  north  to  the 
northwest  comer  of  the  State  of  Missouri," 
thence  north  and  west.  Of  course,  the  north- 
west comer  here  referred  to  was  the  one  made 
by  Sullivan  in  1816,  as  none  other  was  then 
claimed  by  Missouri  herself,  nor  known  to  the 
United  States  or  the  Indians. 

In  February,  1831,  the  State  of  Missouri,  by 
a  memorial  from  the  Legislature  to  Congress, 
petitioned  the  United  States  for  an  addition  of 
the  country  west  of  the  line  running  from  the 
mouth  of  the  Kansas  north,  and  between  said 
line  and  the  Missouri  River,  alleging  that  it 
was  a  small  slip  of  land  that  had  been  acquired, 
by  the  Treaty  of  June  3d,  1825,  from  the  Kan- 
sas Indians.  The  petition  declared,  that  the 
line  from  the  mouth  of  the  Kansas  north  was 
about  one  hundred  miles  long;  that  the  country 
was  settled,  and  rapidly  settling,  to  its  utmost 
verge;  and  that,  as  the  Missouri  River  was  the 
only  great  highway  of  this  region,  and  could 
not  be  reached  through  a  country  inhabited  by 
Indians,  and  being  without  roads»  a  cession  of 
it  to  that  State  was  necessary  and  proper. 

June  7,  1836,  Congress  acceded  to  the  re- 
quest of  Missouri,  and  granted  to  that  State  all 
jurisdiction  over  the  lands  lying  between  its 
then  western  line  and  the  Missouri  River,  mak- 
ing the  river  the  western  boundary.  But  the 
accession  was  not  to  take  effect  until  the  In- 
dian title  to  the  country  was  extinguished. 

By  the  Treaty  of  July  15,  1830,  ten  confeder- 
ated tribes  conjointly  ceded  a  large  tract  of 
country  to  the  United  States,  the  boundary  of 
which  began  near  the  head  of  the  Des  Moines 
River,  and  passed  westwardly  to  the  north  of 
the  principal  rivers  falling  into  the  Missouri, 
and  down  Calumet  River  to  the  Missouri,  and 
down  the  same  to  the  Missouri  State  line  at  the 
672*]  *mouth  of  the  Kansas;  thence  along 
said  State  line  to  the  northwest  comer  of  the 
State;  and  then  northwardly  and  eastwardly 
by  various  courses  to  the  place  of  beginning. 
And  within  this  boundary  the  tribes  were  to  he 
located  and  superintended  by  the  United 
btates,  pursuant  to  a  policy  now  generally  pre- 
vailing, and  by  which  the  Indians  east  of  the 
Mississippi  River  have  been  removed  west  of 
it.  By  tnis  treaty,  the  neck  of  land  between 
the  Missouri  River  and  the  then  western  line  of 
Missouri  was  appropriated  for  the  benefit  of 
these  tribes.  To  remove  this  impediment,  and 
ffratify  the  request  of  the  State  to  have  her  lim- 
its enlarged,  a  treaty  was  made  on  the  17th  of 
September,  1836,  with  the  lowas,  Sacs,  and 
Foxes,  reciting  the  faista,  m  ifur  as  tl^e  In4ians 


were  interested,  and  also  that  It  was  desirable 
and  necessary  that  the  country  should  be  at- 
tached to  the  State  of  Missouri;  and  thereupon 
these  Indian  tribes  (being  part  of  the  ten)  did 
cede  and  relinquish  to  the  United  States  all 
their  rieht  and  interest  to  the  lands  lying  be- 
tween the  State  of  Missouri  and  the  Missouri 
River;  and  the  United  States  were  exonerated 
from  the  guaranty  imposed  on  them  by  the 
Treaty  of  1830,  known  as  the  Treaty  of  Prairie 
du  Chien.     And  on  the    27th    of    September, 

1836,  another  band  of  the  Sac  and  Fox  tribes 
made  a  similar  cession.  And  on  the  16th  of 
October,  183G,  various  bands  of  the  Sioux,  by 
another  treaty,  also  assented  to  the  cession,  but 
in  more  definite  terms:  they  gave  a  quitclaim 
to  the  United  States  of  their  interest  in  the 
lands  "lying  between  the  State  of  Missouri 
and  the  Missouri  River,  and  south  of  a  line 
running  due  west  from  the  northwest  comer  of 
the  State  to  the  Missouri  River."  The  country 
having  been  disencumbered  of  the  Indian  title, 
the  Resident,  by  proclamation  of  March  28, 

1837,  declared  that  the  Act  of  Congress  of  June 
7,  1836,  should  take  effect;  and  thereby  the 
ceded  territory  became  a  part  of  the  State  of 
Missoiui. 

There  are,  In  all,  fifteen  Indian  treaties  re- 
ferring to  the  Osage  boundary  of  1816,  as  run 
by  Sullivan,  each  of  which  recognizes  that 
boundary  as  the  Missouri  State  line;  and  all  of 
which  treaties  were  made  after  Missouri  was 
admitted  into  the  Union,  and  before  Iowa  be- 
came a  State.  And  as  the  treaties  were  drawn 
by  authority  of  the  United  States,  they  muit 
be  taken  as  recognitions,  on  the  part  of  the 
general  government,  that  the  Missouri  bounda- 
ry and  the  old  Indian  boundary  are  identical. 

In  the  second  place,  it  is  proper  to  inquire 
how  far  the  general  government  has  recognized 
the  Indian  lK>undary  line  of  1816  in  its  land 
department.  By  the  Act  of  February  17,  1818, 
the  Howard  District  was  established.  This  ex- 
tended west  to  the  old  Indian  boundary,  and 
ran  with  it  from  the  *mouth  of  the  [*67S 
Kansas  north,  through  its  whole  length,  and 
thence  east  with  Sullivan's  line  to  where  it  in- 
tersected the  range  line  ten  west  from  the 
principal  meridian;  extending  on  the  east  line 
about  four  fifths  of  its  length. 

In  1823  this  district  was  divided,  and  a  west 
em  one  established  fronting  on  the  two  lines. 

To  the  eastern  part  of  Sullivan's  line,  next  to 
the  Des  Moines  River,  the  St.  Louis  District 
extended  until  1824,  when  the  Salt  River  Dis- 
trict was  established,  running  west  to  the 
range  line  between  ranges  13  and  14;  thence 
north  to  the  northern  boundary  line  of  tht 
State  of  Missouri;  thence  east  with  the  State 
line  to  the  River  Des  Moines,  and  down  the 
same  with  the  State  line. 

By  the  Act  of  Augiist  29,  1842,  the  westen 
land  district  was  divided,  and  that  part  of  it 
lying  north  of  the  Missouri  River  had  attached 
to  it  the  Platte  country;  that  is  to  say,  the 
country  annexed  to  Missouri  by  the  Act  of 
Congress  of  1836,  lying  west  of  the  old  Indiss 
boundary,  and  next  to  the  Missouri  River. 

When  acting  through  the  surveyor's  depart- 
ment of  public  lands,  on  the  Missouri  side,  the 
general  government  has  never  recognized  oi 
the  north,  nor,  until  the  Platte  country  wss  st- 
tached,  on  the  west,  any  boundary  as  beloog* 
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ing  to  that  State  other  than  the  two  Indian 
linea  run  by  Sullivan  in  1816,  so  far  aa  they 
axtended. 

The  country  north  of  the  State  of  Missouri 
was  for  a  time  attached  to  the  Territory  of 
liiehigan,  and  then  to  the  Territory  of  Wiscon- 
Bin.  By  the  Act  of  June  12,  1838  (ch.  06),  it 
was  formed  into  a  separate  territorial  govern- 
ment, by  the  name  of  Iowa.  And  by  another 
act  of  the  same  date  (ch.  100),  the  territory 
was  formed  into  two  land  districts,  the  south- 
em  one  embracing  the  country  in  dispute. 

And  on  the  Iowa  side,  the  public  surveys 
were  executed,  and  lands  were  sold,  up  to  Sul- 
Uvan's  northern  line.  Nor  had  the  Surveyor- 
General  of  Illinois  and  Missouri  any  jurisdic- 
tion to  go  beyond  it  north;  nor  the  surveyor's 
department  of  Iowa,  to  cross  it  by  surveys  to 
the  south.  From  the  time  that  Missouri  be- 
came a  State  to  this  day,  Sullivan's  line  has 
been  recognized  by  the  United  States  as  the 
true  northern  boundary  of  Missouri,  so  far  as 
it  could  be  done  through  the  department  of 
public  lands. 

And  third.  Congress,  as  early  as  1834,  or- 
ganized a  territorial  government  bounded  by 
•aid  line;  laid  off  counties  bounded  by  it  on 
the  south,  as  early  as  1836;  and  governed  the 
territory  for  ten  years  up  to  that  line — all  the 
time  recognizing  it  as  the  proper  northern 
boundary  of  Missouri. 

674*1  *From  these  facts  it  is  too  manifest 
for  argument  to  make  it  more  so,  that  the 
United  States  were  committed  to  this  line  when 
Iowa  came  into  the  Union.  And,  as  already 
stated,  Iowa  must  abide  by  the  condition  of  her 
predecessor,  and  cannot  now  be  heard  to  dis- 
avow the  old  Indian  line  as  her  true  southern 
boundary. 

The  State  of  Iowa,  by  her  cross  bill,  alleges 
that  Missouri  also  treated  the  old  Indian  bound- 
ary as  her  true  northern  line,  until  about  the 
year  1836;  and  that  said  line,  at  its  western 
•xtrcmity,  is  about  six  miles  north  of  the 
parallel  of  latitude  which  is  the  proper  dividing 
line  between  the  two  States,  and  that,  at  its 
eastern  extremity,  it  is  about  ten  miles  north 
of  the  same;  that  the  parallel  of  latitude  on 
which  the  line  should  run  is  found  at  a  point 
opposite  the  middle  of  the  rapids  in  the  Missis- 
sippi River  known  as  "the  Des  Moines  Rapids." 
This  rapid  begins  about  three  miles  above  the 
mouth  of  the  Des  Moines  River,  and  extends 
up  the  Mississippi  about  fourteen  miles.  It 
is  a  highly  notorious  geographical  object,  and 
a  very  proper  one  to  govern  a  national 
boundary;  but  the  name  called  for  in  the  Act 
of  Congress  of  1820,  and  in  the  constitution  of 
Missouri,  is  'the  rapids  of  the  River  Des 
Moines."  Then,  and  ever  since,  the  great  rapid 
in  the  Mississippi  River  has  been  known  by  a 
dilTerent  name.  It  is  therefore  left  uncertain 
whether  the  rapid  in  the  Mississippi  was  the 
one  referred  to;  and  the  obscurity  is  greatly 
increased  by  a  most  embarrassing^  disagree- 
ment among  the  witnesses  testifymg  on  this 
head. 

The  name  given  in  the  act  of  Congress,  taken 
in  connection  with  its  context,  woiidd  assured- 
ly apply  to  a  rapid  in  the  Des  Moines  River,  if 
a  notorious  one  existed,  as  the  Mississippi 
River  is  not  mentioned  in  the  call,  and  the 
Des  Moinea  Is;  nor  waa  tha  Miasissippi  Rivar 


to  be  reached  by  that  line.  Then,  again,  the 
rapid  is  fourteen  miles  lon^,  and  no  part  of 
it  is  called  for  as  an  opposite  point  to  found 
the  line  upon. 

It  therefore  follows,  that  the  claim  of  Iowa 
to  come  south  to  the  middle  of  the  rapid 
throws  us  on  a  doubtful  and  forced  construe- 
tion  of  the  instrument  under  consideration; 
and  such  a  construction  we  are  not  willing  to 
adopt,  even  if  Iowa  could  at  this  day  set  up 
a  claim  to  its  adoption,  which,  for  the  reasons 
above  stated,  we  think  she  cannot  be  allowed 
to  do. 

The  State  of  Missouri,  by  her  bill,  disavows 
the  old  Indian  boundary,  and  utterly  deniea 
that  the  great  Des  Moines  rapid  in  the  River 
Mississippi  is  the  object  called  for  in  her  oon- 
stitution.  She  insists  that  the  true  rapids  are 
found  in  the  Des  Moines,  and  that  her  northern 
line  has  been  run  and  marked  *from  [*67ft 
the  true  rapids,  west  to  the  Missouri  River. 
The  history  of  this  line  is  as  follows:  In  De- 
cember, 1836,  the  Legislature  of  Missouri 
passed  an  act  requiring  the  northern  boundary 
of  that  State  to  be  surveyed  and  marked  under 
the  direction  of  the  executive;  and  in  June^ 
1837,  the  governor  appointed  three  commia- 
sioners  to  execute  the  law,  who  acted  under 
special  instructions  from  the  executive.  The 
commissioners  appointed  Joseph  C.  Brown  their 
engineer  and  surveyor,  and  commenced  the 
work  in  July  following;  and  after  having  ex- 
amined  the  Des  Moines,  from  a  point  nearly  one 
hundred  miles  up  the  river,  downwards  to  its 
mouth,  to  ascertain  the  true  rapids  called  for 
in  the  State  constitution,  determined  on  the 
proper  place  where,  in  their  judgment,  the 
line  should  begin;  and  from  that  place  the  line 
was  run  and  marked  due  west  to  the  Missouri 
River;  and  this  is  known  as  Brown's  line.  It 
lies  about  ten  miles  north  of  the  old  Indian 
boundary.  And,  by  an  act  of  the  Legislature  of 
Missouri,  passed  11th  February,  1839,  the  line 
so  run  and  marked  by  Brown  was  declared  to 
be  the  northern  boundary  line  of  said  State, 
and  has  been  claimed  by  her  as  such  since  that 
time. 

On  the  rapids  selected  by  the  commissionera, 
and  on  Brown's  line,  the  bill  of  complaint  of 
the  State  of  Missouri  is  altogether  founded; 
and  if  she  fails  in  establishing  the  proper  place 
of  beginning,  she  has  no  case,  and  must  go  out 
of  court  as  a  complainant,  and  can  have  no  re- 
lief further  than  an  injunction  to  restrain  Iowa 
from  obtruding  on  her  jurisdiction  south  of  the 
true  line,  wherever  it  may  be  found,  should 
Iowa  attempt  to  go  south  of  such  line. 

The  main  question  arising  on  the  original 
bill  of  the  State  of  Missouri  therefore  is, 
whether  any  rapid  exists  in  the  Des  Moinea 
River  of  such  a  prominent  character  as  to  cor- 
respond to  the  (ill  in  her  constitution  of  '^he 
rapids  of  the  River  Des  Moines."  On  this 
branch  of  our  inquiries  we  are  furnished  with 
highly  satisfactory  evidence.  By  the  Act  of 
August  8,  1846,  the  Iowa  Territory  had  grant- 
ed to  it,  by  Congress,  every  alternate  section 
of  land  not  then  disposed  of,  Iving  in  a  strip 
of  five  miles  wide  on  each  side  of  the  Des 
Moines  River,  for  the  improvement  of  the  same 
from  its  mouth  to  a  long  distance  up,  and 
which  grant  was  to  accrue  to  the  benefit  of  the 
State  when  she  ahould  eome  Into  the  Union. 
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To  carry  into  effect  the  act  of  Congress,  a 
board  of  public  works  was  organized  for  the 
improvement  of  the  river.  They  employed  an 
engineer  to  survey  and  level  it  with  a  view  to 
slack  water  improvements,  and  it  was  surveyed 
from  its  mouth  for  ninety-three  miles  up- 
wards. The  engineer  had  every  advantage  of 
suitable  instruments,  low  water,  and  ice  in 
676*]  the  winter,  and  no  doubt  exists  of  *his 
accuracy  when  performing  the  field  operations 
and  in  making  the  levels. 

The  first  ripple  he  came  to,  worthy  of  notice 
here,  was  twenty -four  miles  from  the  mouth  of 
the  river;  and  on  eighty  rods  of  its  greatest 
descent,  he  found  .73  foot  fall. 

On  the  2Gth  mile  is  "Sweet-home  Ripple." 
There  was  found  a  fall  of  .85  foot  in  eighty 
rods. 

On  the  34th  mile,  at  Farmington,  he  found  a 
fall  of  2.27  feet  in  ninety -six  rods,  and  in 
eighty  rods  1.89  feet. 

On  the  42d  mile,  he  found  a  ripple  (near 
Benton's  Port)  of  1.26  feet  fall  in  sixty  rods, 
and  1.68  in  eighty  rods. 

On  the  51st  mile,  being  at  the  great  bend, 
where  Brown's  line  commences,  the  engineer 
found  a  fall  of  1.75  feet  in  eighty  rods — that  is 
to  say,  twenty -one  inches.  Brown  had  also 
taken  a  level  there  of  a  space  of  some  sixty 
rods,  in  August,  1S37,  and  found  a  fall  ;n  that 
distance  of  1  foot  9|  inches;  but  his  instru- 
ments  were  not  so  reliable.  The  bottom  of  the 
river  is  rock  at  that  place,  and  there  is  a  thin 
stratum  at  one  point,  over  which  the  water 
breaks  when  the  river  is  low. 

On  the  63d  mile,  a  fall  was  found  in  eighty 
rods  of  1.75  feet  by  the  engineer  of  Iowa. 

On  the  55th  mile,  a  fall  of  1.81  feet  was 
found  in  eighty  rods. 

On  the  93d  mile,  a  fall  was  found  in  eighty 
rods  of  2.10. 

A  line  extended  due  west  from  this  greatest 
fall  would  lie  about  twenty  miles  north  of 
Brown's  line,  the  river  being  very  crooked. 
From  this  point  downwards,  it  was  examined 
by  the  commissioners  of  Missouri  in  1837. 

The  shoals  on  the  34th  mile,  at  Farmington, 
on  the  42d,  at  Benton's  Port,  and  at  the  great 
bend  at  Van  Buren,  on  the  51st  mile,  where 
Brown's  line  begins,  and  the  descents  on  the 
53d  and  55th  miles,  are  of  about  equal  magni- 
tude; neither  reach  to  so  much  as  two  feet  as- 
cent in  eighty  rods,  and  are  not  perceptible  at 
all  when  the  water  is  three  feet  higher  than 
when  at  its  lowest  stage  in  dry  weather.  In 
1820  these  shoals  were  nameless,  and  are  so 
slight  that  some  of  them  are  now  nearly  oblit- 
erated by  the  accidents  of  dams  thrown  across 
the  river  for  milling  purposes.  Either  one  of 
the  five  might  have  been  selected  by  the  com- 
missioners of  Missouri  for  the  proper  place  of 
beginning  with  almost  equal  propriety.  They 
searched  the  river  from  the  Appannoose  Fall, 
at  the  93d  mile,  to  its  mouth,  in  a  pirogue,  be- 
fore they  selected  their  starting  point,  obvious- 
ly depending  on  such  examination  for  a  selec- 
tion of  the  particular  place  of  beginning,  and 
not  on  any  notorious  rapid  pointed  out  by  pub- 
lic reputation.  There  is  none  such  in  the  Des 
Moines  River,  and  therefore  Brown's  line  can- 
not be  upheld,  nor  the  claim  of  Missouri  be 
suDporied, 

077^J    •ThiB  court  iB,  then,  driven  to  that 
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call  in  the  constitution  of  Missouri,  which  de- 
clares that  her  western  boundary  shall  corre- 
spond with  the  Indian  boundary  line;  and, 
treating  the  western  line  of  a  hundred  miles 
long  as  a  unit,  and  then  running  east  from  its 
northern  terminus,  it  will  supply  the  deficient 
of  a  call  for  an  object  that  never  existed. 
Nor  has  Missouri  any  right  to  complain.  81m 
herself,  for  ten  years  and  more  after  coming 
into  the  Union,  recognized  the  Indian  lines  west 
and  north  as  her  proper  boundary;  her  counties 
were  extended  up  to  these  lines  before  the 
present  controversy  arose;  and  so  counties  in 
the  territory  north  were  established  up  to  this 
recognized  line  without  objection  on  the  part  of 
Missouri.  And  when  Congress  oeded  to  Mis- 
souri the  country  west  of  Sullivan's  line,  both 
parties  to  that  cession  acted  on  the  assump- 
tion, that  the  ceded  territory  next  the  Missouri 
River  was  bounded  on  the  north  by  a  line  that 
should  be  run  due  west  from  the  northwest 
corner  of  the  old  Osage  boundary.  To  this 
extent  the  Indian  title  was  extinguished,  and 
to  no  other  extent  did  the  United  States  cede 
that  country.  Nor  could  this  court  act  other- 
wise  than  to  reject  the  claim  of  Missouri,  with- 
out doing  palpable  injustice  to  the  United 
States  on  the  western  part  of  the  line. 

We  are  therefore  of  opinion  that  the  north- 
em  boundary  of  Missouri  is  the  Osage  line,  at 
run  by  Sullivan  in  1816,  from  the  northwest 
comer  made  by  him  to  the  Des  Moines  River; 
and  that  a  line  extended  due  west  from  said 
northwest  comer  to  the  Missouri  River  is  the 
proper  northern  boundary  on  that  end  of  the 
line.  And  this  is  the  uminimous  opinion  af 
all  the  judges  of  his  court. 

j^ecree* 

On  this  13th  day  of  February,  A.  D.  1849, 
the  cause  of  the  State  of  Missouri  against  the 
State  of  Iowa,  on  an  original  bill,  and  also  on 
a  cross  bill  of  the  State  of  Iowa  against  the 
State  of  Missouri,   constituting  pa^   of  said 
cause,  came  on  to  be  heard  before  the  honora- 
ble the  judges  of  the  Supreme  Court  of  the 
United  States  in  open  court,  all  of  the  judgvs 
of  said  court  being  present.    And  said  cause 
was  heard  on  the  original  bill,  and  the  answer 
thereto,  and  the  replication  to  said  answer; 
and  also  on  said  cross  bill,  and    the    answer 
thereto,  and  the  replication  to  said  answer; 
and  on  the  proofs  in  said  cause,  consisting  of 
depositions,     documents,    and    historical    evi- 
dences; when  it  appeared  to  the  court,  that, 
in  the  year  1816,  the  United  States  caused  to 
be  run  and  marked  two  lines,  as  part  of  t 
boundary  between  the  United  States  and  tlie 
Great  and  Little  Osage  nations  of  Indians,  in 
execution  of  a  treaty  made  *with  said  r*678 
Osages  in  1808,  the  first  line  of  the  two  bcjgin- 
ning  on  the  eastern  bank  of  the  Missouri  Ri?er, 
opposite  the  middle  of  the  north  of  the  Kanias 
River,  and  extending  north  one  hundred  miles, 
where  a  comer  was  made  by  John  C.  SuUiTU, 
the  surveyor  and  commissioner,  acting  on  be- 
half of  the  United  States  and  the  Osage  os- 
tions;  and  that  from  said  comer  a  second  line 
was  then  run  and  marked   by    said   surveyor, 
under  said  authority,  which  was  intended  to  be 
run  due  east,  on  a  parallel   of  latitude,  but 
which  line,  by  mistake,  varied  about  two  and 
one  half  degreea  towarda  tha  north  of  a  due 
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east  and  west  line.  And  it  further  appeared, 
that  the  first  named  line  is  the  one  to  which 
the  descriptive  call  in  the  constitution  of  the 
State  of  Missouri  refers  as  the  Indian  boundary 
line,  and  to  which  the  western  boundary  of  said 
State  was  to  correspond.  And  it  also  appeared, 
that  said  two  lines  had,  at  all  times  since  Mis- 
souri came  into  the  Union  as  a  State,  been 
recognised  by  the  United  States  as  the  true 
western  and  northern  boundaries  of  the  State 
of  Missouri,  as  called  for  in  her  constitution; 
and  that  the  State  of  Missouri  had  also  recog- 
nised these  lines  as  a  part  of  her  boundary  for 
the  first  ten  years  of  her  existence,  if  not  more; 
but  that,  in  the  year  1837,  she  caused  another 
line  to  be  run,  and  marked  as  her  northern 
boundary,  from  the  River  Des  Moines  due  west 
to  the  Missouri  River,  lying  about  ten  miles 
north  of  said  line  run  by  Sullivan  in  1816, 
which  line  of  1837  embraced  part  of  a  territory 
then  governed  by  the  United  States,  and  which 
was  inhabited  b^  citizens  of  the  United  States, 
and  which  territory  continued  to  be  so  gov- 
erned by  the  United  States  until  the  20th  day 
of  December,  1846,  when  the  jurisdiction  over 
the  same  was  conferred  upon  the  State  of 
Iowa.  It  further  appeared  that  the  State  of 
Missouri  claims  to  exercise  jurisdiction  up  to 
said  line,  as  run  and  marked  in  the  year  1837, 
on  an  assumption  that  the  descriptive  call  in 
her  constitution  for  a  parallel  of  latitude 
"passing  through  the  rapids  of  the  River  Des 
Moines*'  wss  gratified  by  a  rapid  found  in  said 
river,  at  a  place  known  as  the  Great  Bend, 
and  from  which  said  line  was  begun  and  ex- 
tended west.  And  this  court  finds  that  there 
is  no  such  rapid  in  the  River  Des  Moines  as 
that  called  for  in  the  constitution  of  the  State 
of  Missouri;  and  that  she  was  not  justified  in 
in  causinff  the  line  run  and  marked  in  1837  to 
be  extended  as  her  northern  boundary. 

And  the  court  further  finds,  that  the  State 
of  Iowa  is  estopped  from  setting  up  claim  to 
a  line  south  of  the  old  Indian  boundary,  known 
as  Sullivan's  line,  as  said  State,  by  her  cross 
bill,  assumes  to  do;  because  her  predecessor, 
the  United  States,  by  many  acts,  and  by  uni- 
form assumptions,  up  to  the  time  when 
070*]  *Iowa  was  created,  in  December,  1846, 
recognized  and  adopted  Sullivan's  line  as  the 
proper  northern  boundary  of  the  State  of  Mis- 
souri; and  that  the  Stste  of  Iowa  is  bound  by 
such  recognition  snd  adoption. 

And  it  further  appeared,  that  that  portion 
of  territory  lying  west  of  Sullivan's  first  line, 
and  between  the  same  and  the  Missouri  River, 
was  added  to  the  State  of  Missouri  by  force  of 
an  act  of  Congress  of  June  7th,  1836,  which 
took  effect  by  the  President's  proclamation  of 
March  28th,  1837;  and  that  a  line  prolonged 
due  west  from  Sullivan's  northwest  comer,  on 
a  parallel  of  latitude,  to  the  middle  of  the  Mis- 
souri River,  is  the  true  northern  boundary  of 
the  State  of  Missouri,  on  this  part  of  the  con- 
troverted boundary. 

And  this  court  doth  therefore  see  proper  to 
decree,  snd  doth  accordingly  order,  aajudge 
and  decree,  that  the  true  and  proper  northern 
boundary  line  of  the  State  of  Missouri,  snd 
the  true  southern  boundary  of  the  State  of 
Iowa,  is  the  line  run  and  marked  in  1816,  by 
John  C.  Sullivan,  as  the  Indian  Boundary, 
from  the  northwest  comer  made  by  said  SulU- 
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van,  extendinff  eastwardly,  as  he  run  and 
marked  the  said  line,  to  the  middle  of  the  Des 
Moines  River;  and  that  a  line  due  west  from 
said  northwest  comer  to  the  middle  of  the 
Missouri  River  is  the  proper  dividing  line  be- 
tween said  States  west  of  the  aforesaid  comer  ^ 
and  that  the  States  of  Missouri  and  Iowa  are 
bound  to  conform  their  jurisdictions  up  to  said 
line  on  their  respective  sides  thereof,  from  the 
River  Des  Aloines  to  the  River  Missouri. 

And  it  is  further  adjudged  and  decreed,  that 
the  State  of  Missouri  be,  and  she  is  hereby 
perpetually  enjoined  and  restrained  from  ex- 
ercising jurisdiction  north  of  the  bouindary 
aforesaid  dividing  the  States;  and  that  the 
State  of  Iowa  be,  and  she  hereby  is  also  per- 
petually enjoined  and  restrained  from  exercis- 
ing jurisdiction  south  of  the  dividing  boundary 
established  by  this  decree. 

And  it  is  further  ordered,  that  Joseph  C 
Brown,  of  the  State  of  Missouri,  and  Henry  B. 
Hendershot,  of  the  State  of  Iowa,  be,  and 
they  are  hereby  appointed  commissioners  to 
find  and  re-mark  the  line  mn  by  said  Sullivan 
in  1816,  extending  eastwardly  from  said  north- 
west comer  to  the  Des  Moines  River;  and  es- 
pecially to  find  and  establish  said  northwest 
comer,  and  to  mark  the  same  as  hereinafter 
directed;  and  also  to  run  a  line  due  west,  on 
a  parallel  of  latitude,  from  said  comer,  when 
found,  to  the  Missouri  River,  and  to  mark  the 
same  as  hereinafter  directed. 

And  said  commissioners  are  hereby  com- 
manded to  plant  at  said  northwest  corner  a 
cast  iron  pillar,  four  feet  six  inches 
*long,  and  squaring  twelve  inches  at  its  r*680 
base,  and  eight  inches  at  its  top;  such  pillar  to 
be  marked  with  the  word  "Missouri"  on  its 
south  side,  and  "Iowa"  on  the  nort.h,  and 
"State  Line"  on  the  east  side;  which  marks 
shall  be  strongly  cast  into  the  iron.  And  a 
similar  pillar  shall  be  by  them  planted  in  the 
line  near  the  bank  of  the  Des  Moines  River, 
with  the  mark  of  "State  Line"  facing  the  west. 
And  also  a  similar  one,  near  the  east  bank  of 
the  Missouri  River,  shall  be  planted  by  the  said 
commissioners  in  the  said  line,  the  mark  of 
''State  Line"  facing  the  east 

And  it  is  further  ordered,  that  pillars  or 
posts  of  stone  or  of  cast  iron,  shall  l^e  planted 
at  every  ten  miles  in  the  line  extending  east, 
from  the  northwest  corner  aforesaid  to  the  Des 
Moines  River;  and  also  at  the  end  of  every  ten 
miles  on  the  due  west  line,  extending  to  the 
Missouri  River  from  said  corner.  These  latter 
line  posts  to  be  of  such  description  as  the  com- 
missioners may  adopt,  or  as  the  parties  to  this 
suit,  acting  jointly,  may  direct  the  commission- 
ers to  use,  except  that  said  line  posts  sliall  be 
of  stone  or  iron. 

And  it  is  further  ordered,  that  a  duly  certi- 
fied copy  of  this  decree  shall  be  forwarded  to 
the  chief  magistrate  of  the  State  of  Missouri, 
forthwith,  by  the  clerk  of  this  court;  and  that 
a  similar  copy  shall,  in  like  manner,  be  for- 
warded to  the  chief  magistrate  of  the 
State  of  Iowa.  And  the  commissioners  of 
this  court  hereby  anointed  are  directed  to  cor- 
respond with  said  cnief  magistrates  rcspeciive* 
ly,  though  their  secretaries  of  State,  requesting 
the  co-operation  and  assistance  of  the  State  au- 
thorities in  the  performance  of  the  duties  im- 
posed on  said  oommissionon  by  this  decree. 


wo  SuFsniB  Ootmr  of 

And  It  )■  furUior  ordered,  that  the  elerk  c ' 
thli  court  forward  to  each  of  the  aafd  con 
mfaBiDnera  *  copy  hereof,  duly  authenticate! 
withont  delaj. 

And  it  ia  further  ordered,  that  said  eommli 
alonera  make  report  to  this  court,  on  or  befor 
tha  Unt  day  of  January  next,  of  their  proceed 
Inga  in  the  premleea,  with  a  bill  of  coata  an 
charges  annexed. 

And  it  Is  further  ordered,  that,  should  elthe 
of  said  com  In  IBB  ion  era  die,  or  refuse  to  act,  o 
be  unable  to  perform  the  duties  required  b; 
this  decree,  the  Chief  Justice  of  this  court  I 
hereby  authortEed  and  empowered  to  appoln 
other  oommlaslonera  to  supply  vteandeBi  an^ 
If  it  be  deemed  adTisable  by  the  Chief  Justloi 
he  may  Increase  the  commissionen,  by  ap 
polntment,  to  more  than  two ;  and  he  t 
authorlEed  to  act  on  such  Information  in  tb 
premlsea  as  may  be  satisfnctory  to  himBelf. 

And  should  any  other  contlngenclea  arise  h 
•  8I*]  exeoutinir  this  •decree,  the  Chle 
Justice,  In  vacation,  is  further  and  (teneralV 
authorized  to  make  such  orders  and  ^ve  sue) 
Instructions  as  this  court  eould  do  when  in  sea 
aion.  Copies  of  alt  orders  and  Instnictinns  am 
acts  done  in  the  premises  by  the  Chief  Justioi 
sbalT  be  fl1ed  by  the  derk  of  this  court,  to'^cthe: 
with  the  petitions,  pspers,  snd  docompnts  oi 
which  they  are  founded.  And  reporta  of  th< 
eommlBsioners,  if  made  In  racatlon,  shall  hi 
Died  with  the  clerk  also,  for  safe  keepinf 
tbereof,  until  presented  In  open  court  for  iti 
action  thereon. 

And  It  Is  further  ordered  and  adjudRed.  tha< 
the  costs  of  this  suit,  Inctudlu);  the  orTj^na' 
bill,  cross  bill,  and  the  proceedings  thereon,  and 
all  costs  Incident  to  estabTlflhinK  and  markint 
the  dlvidinp  line,  and  alt  other  eostn  an^ 
eharns  of  every  description.  ahalT  be  paid  b] 
the  States  of  Iowa  and  Missouri  equally. 
Tb  the  ease  of  Missouri  v.  Iowa,  and  of  Tows 
T.  ItflMouri.  In  the  Supreme  Court  of  the 
United  States: 

Havtns  received  Information  of  the  death  o! 
Joseph  C.  Brown,  one  of  the  commissioners  ap- 
pointed by   the  decree   of  the   Supreme  Court 
IB  the  above  mentioned  cases  to  run  and  mark 
the  boundary  line  between  the  Slates  of  MIs- 
•ouri  and  Iowa,  I  hereby,  pursuant  to  the  duty 
enjoined  upnn  me  by  the  said  decree,  appoint 
Robert  W,  Wells,  of  the  State  of  Missouri,  a 
eommlsBloner  for  the  purposcH  aforexaid,  In  the 
place  of  the  said  Joseph  C.  Brown,  deceased. 
R.  B.  Taney, 
Chief  Justice  of  Supreme  Court  of  U.  S. 
Baltimore,  April  0,  1B49. 
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CI7  the  parments  as  Otr  are  tuocesslTely  mads, 
1  the  (xtlDgalshmeDt  of  precedling  bslsnct*. 
TtU  the  creditor  has  a  right  to  do  in  the  shasaca 
of  InitrucClODS  from  the  debtor.  -~-^ 

The  EnfUsh  decisions  sod  those  of  this  coort 
examined. 

.S}^*  *5'  P'  Congrew  o(  1620  (*  gwt  at  Lain, 
102),  which  sionentes  th»  Burtlles  If  balsnce* 
are  not  sued  for  within  two  jean  after  tbej  occor, 
does  not  applj  to  this  case,  because,  bv  this  aiode 
of  keeping  the  account,  the  DaTanco  due  from  tka 
poatmsster  Is  thrown  upon  the  last  goatter. 

THIS  eaae  wa*  brought  up  by  writ  of  arn» 
from  the  Circuit  Cou  .  of  the  United  Statv 
for  the  Eaatem  District  of  Virginia. 

It  waa  a  ault  brought  by  the  United  Statw 
upon  a  poatmaster'a  bond  against  Walter  T. 
Jonsa  (the  poatmester  at  Norfolk,  in  Virginia), 
and  Thomas  Ap  Catesbj  Jones  and  Duncaa 
*RobertBon,  his  aureties.  Judgment  [*SS] 
went  by  default  against  the  poatmaater  and 
Robertson. 

The  act  of  Congress  upon  which  th*  defense 
rested  was  the  following,  vie.: 

The  Act  of  the  3d  March,  1S2S  (4  Statutes  at 
Large,  102),  Is  entitled  "An  Act  to  reduce  into 
one  the  several  acts  for  cBtablishlng  and  reg- 
ulating the  PoetofBce  Department,"  and  In  na 
third  section  enacts — 

"That  it  shall  be  the  duty  of  the  Postmaster- 
General,  upon  the  appointment  of  any  post- 
master, to  require  and  take  of  auch  postmaster 
bond,  with  good  and  approved  security.  In  such 
penalty  aa  he  ma][  Judge  sufficient,  conditioned 
for  the  faithful  discharge  of  alt  the  dutiea  of 
such  postmaster  required  by  law,  or  which 
may  be  required  by  any  instruction  or  genml 
rule  for  the  government  of  the  department: 
Provided,  however,  That  if  default  ahall  be 
made  by  the  postmaater  aforesaid,  at  any  time, 
and  the  Postmaster-General  shall  fail  to  insti- 
tnte  suit  against  such  postmaster  and  said 
lureties  for  two  years  from  and  after  auch  de- 
Fault  shall  be  made,  then  and  In  that  ease  tha 
laid  sureties  shall  not  be  liable  to  the  United 
States,  nor  shall   suit   bs    Instituted    against 

Jones  waa  postmaster  from  1830  to  August, 
1839,  during  which  time  a  running  account  was 
tept  up  with  him  at  the  PostoHice  Department, 
rith  only  one  rest,  namely,  In  August,  1S36, 
ivhen  the  account  was  added  up  and  a  balance 
transferred  to  a  new  account.  The  following 
a  the  debit  side  of  the  account: 

ro  balance  trsnsterred  from  old  acconnt.  |   S4SJ0 
ro  balances  due  tbs  Doited  Stales  on  bis 
quartrrlv  returns  ss  poBtmnsler,  vli. : 

rrom  Jnlj  1  to  Scft.  30.  1836 S.OT>.n 

"     Oct.  1  to  Dec.  31,  183S 3.«SS.ie 

"     Jan.  1  to  March  31,  1837 2,746.04 

"     April  1  te  June  30,  1837 S.«.<H.U 

"     Jutj  1  to  Sept.  80,  1837 S,187.7I 

-  Oct  1  to  Dec.  31.  1837 2,2M.U 

■■    Jan.  1  to  Uarch  SI.  18.18 XiSOM 

-  April  1  to  June  30,  1838 2,4!l<t 

"     Jalii  I  to  Sept.  30,  laiS 1I3B.4« 

"     Oct.  1  to  Dec.  31,  1838 S.Bia!a 

"     Jan.  I  to  March  31,  1830 SMtM 

"     April  1  to  April  8,  ISaO Bill 

|«3giJt 

^balance %fi»» 

To  Interest  from  Angnst.  I8S9,  ta 

*The  credit  side  of  the  account  nu  [*llt 
n  continuously  as  in  the  following,  wUeh  is 
he  Mttclusion  of  th*  aooount: 

I. 


iMi 
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1888.       Bj  amount  bronirht  over  ....$18,198.84 

Dec    4,  By  draft   No.  8448 62.54 

••       4,     -  MM     g452 42.94 

••       4,     -         ••        ••     8455 77.19 

«       4      «         MM     g4y5 98  57 

••     15,     ••         ••        "     8746 50.26 

"  15,  "    "    ••  8746 43.64 

m     17   M    M    M  8758 182.79 

••  81,  ••  ••    "  8967 88.62 

••     81,  •  "        -  8968 206.48 

1889. 

Jan.  19,  ••  -       -  9100 45.00 

Feb.   19,  ••  "        •*  9702 760.00 

"     20,  "  MM  9801 863.29 

Mar.  18,     ••••••       271 46.04 

"     18,     ••         "        -       274 88.66 

▲ng.  81,    "    cash 1,121.64 

Balance 6,515.80 

$27,881.89 

The  BubBtance  of  the  pleadings  in  the  court 
below,  and  the  prayers  of  the  respective  coun- 
sel, are  given  in  the  opinion  of  this  court,  and 
ne^  not  be  here  repeated. 

It  was  argued  by  Mr.  Walter  Jones  for  the 
plaintiff  in  error,  and  by  Mr.  Toucey  ( Attorney - 
General)  for  the  United  States. 

Mr.  Jones  contended,  that  although  no  quar- 
terly balances  were  struck,  yet  an  analysis  of 
the  account  would  show  that  the  postmaster 
uas  in  default  continually. 

Thus,  on  the  30th  of  September,  1836  (the  end  of 
the  first  quarter  after  the  date  of  the  bond),  the 

balance  against  him  was $1,804.27 

On  the  3l8t  December,  1836,  it  was 1,793.48 

On  the  3l8t  March,  1837,  it  was 8,027.47 

On  the  SOth  June,  1887,  It  was 8.860.40 

On  the  30th  September,  1837,  it  was 6.020.84 

On  the  8l8t  December.  1837,  it  was 6,446.18 

On  the  31st  March,  1838.  it  was 3.609.70 

On  the  SOth  June,  1888,  It  was 3.937.98 

On  the  30th  September,  1838.  it  was 4,630.05 

On  the  31st  December,  1838.  it  was 5,207.61 

▲nd  on  the  3lst  March.  1839,  it  was....  6,384.82 

The  sureties  were  therefore  discharged  un- 
der the  operation  of  the  Act  of  Congress  above 
recited. 

684*]        *Mr.   Justice   Daniel    delivered    the 
opinion  of  the  court: 

The  case  in  the  Circuit  Court  was  an  action 
of  debt,  instituted  to  recover  the  amount  of  a 
default  oUimed  by  the  United  Stotes  of  Walter 
F.  Jones,  as  postmaster  of  the  Borough  of  Nor- 
folk, in  the  SUte  of  Virginia.  The  said  Walter 
F.  Jones,  having  been  api)ointed  postmaster  of 
Norfolk,  executed,  on  the  8th  day  of  August, 
in  the  year  1836,  his  bond,  with  the  plaintiff  in 
error  and  one  Duncan  Robertson  as  his  sure- 
ties, in  the  penalty  of  ten  thousand  dollars, 
oonditioned  for  the  faithful  performance  of  the 
duties  of  his  office.  In  the  year  1830,  Walter 
F.  Jones  removed  from  office,  the  United  States 
claiming  a^inst  him  a  balance  of  $5,516.80  as 
due  from  hun  on  the  31st  of  August  in  the  year 
last  mentioned ;  and  to  recover  this  balance,  the 
action  on  his  official  bond  was  instituted  in, 
'the  Circuit  Court  against  him  and  his  sure- 
ties. After  the  institution  of  the  suit,  it  was 
abated  as  to  Walter  F.  Jones  by  his  death; 
Robertson  made  default  in  the  case,  and  as  to 
Um  a  writ  of  inquiry  of  damages  was  executed ; 
thA  plaintiff  in  error  alone  appeared  and  made 
defense,  upon  four  several  pleas,  as  to  each  of 
which  replication  and  issue  were  taken.  The 
first  plea  interposed  was  that  of  condition  per- 
formeid  generally.  The  second  and  third  pleas, 
presenting  substantially  the  same  defense,  rely 
upon  the  Act  of  Congress  of  the  3d  of  March, 
1825,  entitled  "An  act  to  veduoe  into  one  the 
ta  I«.  ed. 


several  acts  establishing  and  regulating  the 
Postoffice  Department,"  and  particularly  upon 
that  portion  of  the  act  which  prescribe  that  the 
Postmaster^General  shall  obtain  from  the  post- 
masters their  accounts  and  vouchers  for  their 
receipts  and  expenditures  once  in  three  months 
or  oftener,  with  the  balances  therein  arising  in 
favor  of  the  general  postoffice;  and  that,  if  any 
postmaster,  or  other  person  authorized  to  re- 
ceive the  postage  of  letters,  etc,  shall  neglect 
or  refuse  to  render  his  accounts,  and  pay  over 
to  the  Postmaster-General,  the  balance  due  by 
him  at  the  end  of  every  three  months,  it  shaU 
be  the  dutv  of  the  Postmaster-General  to  cause 
a  suit  to  be  conunenced  against  the  person  so 
n^lecting  or  refusing;  and  if  default  be  made 
by  the  postmaster  at  anv  time,  and  the  Post- 
master-General shall  fail  to  institute  suit 
against  such  postmaster  and  sureties  within  two  * 
years  after  such  default  shall  be  made,  then  and 
in  that  case  the  said  sureties  shall  not  be  held 
liable  to  the  United  States,  nor  shall  suit  be  in- 
stituted against  them.  These  pleas  further 
aver,  that,  subsequently  to  the  execution  of  the 
bond  of  Walter  F.  Jones  on  the  8th  of  August^ 
1836,  and  during  the  year  1837,  sundry  defaults 
were  made  bv  him  in  failing  to  pay  over  money 
received  by  him  as  postmaster,  and  that  these 
defaults  were  permitted  to  remain  unclaimed  by 
suit  up  to  the  12th  of  March,  *1840,  [*e85 
the  period  at  which  this  suit  was  instituted ;  a 
lensth  of  time  from  the  occurrence  of  those  de- 
faults comprising  an  interval  of  more  than  two 
years. 

The  fourth  plea  of  the  defendant  below  la 
simply  a  general  averment,  that  the  causes  of 
action  in  the  declaration  mentioned  did  not  oo* 
cur  within  two  years  next  before  the  institu- 
tion of  the  suit. 

The  only  evidence  adduced  in  this  case  on 
behalf  of  the  plaintiffs  below,  was  the  account 
certified  under  the  act  of  Congress  from  the 
Treasury  Department  against  the  postmaster, 
brought  down  to  the  31st  of  August,  1830,  ex- 
hibiting a  balance  in  f^vor  of  the  United  States, 
at  that  date,  of  $5,515.89;  and  all  the  evidence 
on  behalf  of  the  defendant  was  a  letter  to  him 
from  the  Postmaster-General,  dated  on  the  10th 
of  December,  1837,  announcing  the  fact  that 
a  draft  had  been  drawn  on  the  defendant  in 
favor  of  the  Treasury  Department,  for  the  sum 
of  $5,000  in  specie,  and  requesting  the  deposit 
of  that  sum  with  the  Bank  of  Virginia,  at  Rich- 
mond, as  the  agent  for  the  treasury.  Upon  the 
aforegoing  pleadings  and  evidence,  the  follow- 
ing prayers  were  made,  and  instructions  given 
at  the  trial. 

The  attorney  for  the  United  States  moved 
the  court  to  instruct  the  jury,  "that  all  pay- 
ments made  by  the  postmaster,  Walter  F.  Jones, 
to  the  general  postoffice,  after  the  execution  of 
his  official  bond,  on  the  8th  of  August,  1836, 
and  subsequently  to  any  default  at  the  end  of  a 
quarter,  without  any  direction  by  him  or  by 
the  Postmaster-General  as  to  the  application  of 
said  payments,  should  be  applied  in  the  first 
instance  to  extinguish  each  successive  default 
in  the  order  in  which  it  fell  due;  and  if,  by 
such  application  of  said  payments,  the  jury 
shall  believe  from  the  evidence  that  all  of  the 
defaults  which  occurred  two  years  before  the 
institution  of  this  suit  were  extinguished  with- 
in two  years  alter  the  same  were  respectively 
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oomrnltM,  that  the  act  of  Con^esa,  which  lim- 
its the  Inatitution  of  auita  agamat  the  auretiea 
of  a  poatmaater  to  two  jeara  after  the  default 
of  the  principal,  haa  no  application  to  thia  caae, 
and  cannot  affect  in  any  degree  the  plaintiffa' 
right  to  recover  in  thia  action." 

And  the  oounael  for  the  defendant  moved 
thia  court  to  inatnict  the  jury,  "lat.  That  if 
the  jury  ahall  find  that  the  aaid  deputy-poat- 
maater,  Walter  F.  Jonea,  committed  any  de- 
fault or  defaulta  in  office  at  any  time  or  timea 
more  than  two  yeara  hefore  the  commencement 
of  thia  auit,  and  that  auch  default  or  defaulta 
were  then  known  to  the  Poatmaater-Qeneral ; 
and,  further,  that  the  aaid  deputy-poatmaater 
continued  in  default  to  an  equal  or  greater 
amount  thenceforth,  until  he  waa  diacliarged 
886*1  *from  office;  that  the  Poatmaater-6en- 
*  eral  failed  to  inatitute,  or  cauae  to  be  inatituted, 
a  auit  againat  the  aaid  deputy-poatmaater  and 
hia  auretiea  for  two  yeara  from  and  after  auch 
default  or  defaulta  were  made — then  the  defend- 
ant, Thomaa  Ap  Cateaby  Jonea,  one  of  the 
auretiea  of  the  aaid  deputy-poatmaater,  ia  not 
liable  to  the  United  Statea,  nor  can  any  auit  be 
maintained  againat  him  on  the  official  bond  of 
the  aaid  deputy-poatmaater,  wherein  the  defend- 
ant waa  bound  aa  one  of  the  auretiea  for  any  de- 
fault or  defaulta  committed  by  aaid  deputy- 
poatmaater. 

"2d.  That  aa  thia  auit  waa  commenced  on 
the  12th  of  March,  1810,  the  jury  ahould  in- 

Suire  whether  any  default  waa  committed  by 
tie  aaid  deputy-poatmaster,  Walter  F.  Jonea, 
In  not  duly  paying  over  any  balance  or  balancea 
of  monev  which  became  due  from  him  on  ac- 
count of  coUectiona  by  him  officially  made  be- 
fore the  end  of  the  quarter  next  preceding  the 
12th  of  March,  1838,  namely,  the  quarter  end- 
ing on  the  31at  of  December,  1837.  And  if  the 
jury  ahall  find  that  the  aaid  deputy-poatmaater 
waa  ao  in  default  in  not  duly  paying  over  auch 
balancea  or  balance  due  from  him  on  account 
of  coUectiona  by  him  officially  made  before  the 
end  of  the  quarter  ending  the  Slat  of  Decem- 
ber, 1837,  and  that  auch  default  waa  then 
known  to  the  Poatmaater-General,  then  they 
ahould  apply,  towarda  the  diacharge  of  auch 
balancea  or  balance,  all  auch  payments  made 
b^  the  aaid  deputy-poatmaater  during  hia  con- 
tinuance in  office  aubaequently  to  the  31st  of 
December,  1837,  aa  they  ahall  find  to  have  been 
made  out  of  moneya  officially  collected  bv  him 
before  that  date,  or  out  of  hia  private  funds; 
and  they  should  apply  all  other  payments  made 
by  him  after  that  date,  and  during  hia  contin- 
uance in  office,  towards  the  discharge  of  the 
balancea  or  balance  which  became  due  from  him 
on  account  of  moneya  by  him  officially  collected 
after  the  31  at  of  December,  1837,  during  hia  con- 
tinuance in  office. 

"3d.  And  that,  aa  to  the  payment  of  $1,121.- 
64,  which  waa  made  by  the  aaid  deputy-poat- 
maater after  he  waa  diacharged  from  hia  office, 
the  jury  ahould  inquire  whether  that  payment 
waa  made  by  him  out  of  moneya  renuiining  in 
hia  handa  on  account  of  collections  officially 
made  by  him  before  the  31st  of  December, 
1837,  or  out  of  his  own  private  funds;  or 
whether  that  payment  waa  made  out  of  money b 
officially  collected  by  him  during  his  contin- 
UMDoe  in  office  aubaequently  to  the  Sist  of  De- 
mmber,  1837:  And  if  the  jury  ahall  find  that 
S7M 


that  payment  waa  made,  and  of  moneya  re- 
maining in  hia  handa  of  coUectiona  by  him  of- 
ficially made  prior  to  the  Slat  of  December, 
1837,  or  out  of  hia  own  private  funda,  then  the 
jury  ahould  apply  that  payment  towarda  the 
diacharge  of  the  balance  *which  waa  [*687 
due  from  him  on  the  Slat  of  December,  1837; 
but  if  the  jury  ahall  find  that  that  payment  of 
$1,121.54  waa  made  by  the  aaid  deputy-post- 
master out  of  money  officially  collected  by  him 
during  hia  continuance  in  office  aubaequently  to 
the  Slat  of  December,  1837,  then  they  ahould 
apply  the  aaid  payment  towarda  the  balancf 
that  accrued  and  became  due  from  him  on  ac- 
count of  moneya  officially  collected  by  him  dur- 
ing hia  continuance  in  office  aubaequently  to  the 
Slat  of  December,  1837." 

''Whereupon,  the  court  gave  the  aaid  inatrue- 
tion  prayed  by  the  attorney  for  the  United 
Statea,  and  refuaed  to  give  the  aaid  inatructiona 
prayed  by  the  counsel  for  the  defendant;  to 
which  opinion  of  the  court  the  defendant  by  hia 
counael  excepted,  and  prayed  the  court  to  aign 
and  seal  this  bill  of  exceptions;  which  ia  doni 
accordingly." 

The  jury  found  a  verdict  for  the  United 
Statea,  aasessing  their  damages  to  the  aum  of 
$4,387.09,  with  intereat  thereon  from  the  Slat 
dav  of  Auguat,  1839,  till  payment;  and  upon 
thia  verdict  a  judgment  waa  entered  for  tba 
aum  of  $10,000,  the  penalty  of  the  bond,  to  be 
diacharged  bv  the  damagea  and  intereat  by  the 
jury  assessed,  and  the  costs  of  auit. 

It  ia  apparent  that  the  only  queation  of  law 
raised  in  this  cause  is  the  question  of  an  appro- 

E nation  of  payments  by  debtor  and  creditor,  it 
eing  insisted,  ia  behalf  of  the  United  States, 
and  being  ao  ruled  by  the  court  below,  that 
when,  at  the  end  of  a  quarter,  there  might  be  a 
default  on  the  part  of  a  poatmaater,  it  waa  com- 
petent for  him  to  aupply  such  default,  or  to  ex- 
tinguish the  debt  then  due  from  him,  by  pay- 
ments made  posterior  to  the  end  of  the 
quarter;  and  that,  in  the  event  of  an  omissioD 
by  the  postmaster  to  appropriate  the  payments 
ao  made  by  him,  it  waa  the  riglit  of  the  govern- 
ment to  apply  them  at  ita  discretion  to  the  ex- 
tinguishment of  previous  balancea;  and  that 
if^  b^  auch  application,  all  defaulta  occurring 
within  two  yeara  previously  to  the  institution 
of  the  auit  had  been  extinguished,  the  act  of 
Congress  did  not  affect  the  plaintiff'a  right  of 
recovery. 

On  behalf  of  the  defendanta  below,  it  ia  in- 
sisted that  the  receipts  by  the  postmaster,  with 
in  a  given  quarter,  should  be  applied,  exclusive- 
ly or  primarily,  to  the  debt  due  from  the  post- 
master for  that  quarter;  nnd  that,  if  there 
should  have  exist^  any  balancea  for  previoin 
quarters,  these  should  not  be  extinguished  by 
subsequent  receipts;  and  that,  if  permitted  to 
remain  for  the  space  of  two  yeara  without  being 
claimed  (as  such  balances)  by  auit  on  the  part 
of  the  government,  the  omission  ahould  operate 
a  complete  exoneration  of  the  auretiea.  With 
respect  to  the  poaition  contended  for  aa  above, 
it  may  be  'remarked,  that  a  conatruc-  [*<88 
tion  of  the  act  of  Ck>ngreaa  which,  in  numerous 
instances,  would  interpose  in  the  way  of  a 
debtor  obstructions  to  the  voluntary  payment 
of  his  own  debt,  and  compel  the  creditor  to  rt- 
Rort  to  a  reluctant,  dilatory,  and  expensive  lit 
i^ation  for  ita  recovery,  would  never  be  adopted 

Howard  1* 


IS  19 


JoiHBs   V.  Tni  United  States. 


ixcept  under  the  Influence  of  some  controlling 
principle  of  necessity,  rendering  such  a  pro- 
ccedinff  unavoidable;  and  no  such  principle  or 
necessity  can  be  perceived  where  a  creditor  is 
willing  to  receive  his  money,  the  debtor  is  will- 
ing to  pay  it,  and  the  suretv  assents  to,  or  ac- 
quieces  in,  the  payment.  We  cannot  therefore 
approve  an  interpretation  of  the  act  of  Con- 
gress like  that  assumed  in  the  defense,  which 
would  require  that  quarterly  balances  should 
at  all  events,  and  in  opposition  to  the  will  of 
the  parties,  justly  inferred  from  their  conduct, 
remain  open  and  unsatisfied,  to  become  the  sub- 
jects of  future  contest 

Upon  the  question  of  the  appropriation  of 
payments,  some  diversity,  and  even  contrariety, 
may  be  found  in  the  doctrines  of  the  courts; 
yet  nothing  of  the  kind,  it  is  thought,  can  be 
deduced  from  them  which  should  embarrass  the 
adjudication  in  this  case.  In  the  general  prop- 
osition upon  this  subject,  all  the  courts  agree. 
It  is  this:  "That  the  party  paying  may  direct 
to  what  the  application  is  to  be  made.  If  he 
waives  his  right,  the  party  receiving  may  select 
the  object  of  appropnation.  If  both  are  silent, 
the  \ww  must  decide."  With  the  third  branch 
of  this  proposition,  the  most  fruitful  of  uncer- 
tainty and  embarrassment  namely,  the  deci- 
sion which  the  law  would  make  in  the  silence  or 
entire  forbearance  of  the  parties,  we  are  here 
not  particularly  called  on  to  deal,  the  subject 
here  being  more  inunediatel^  the  right  of  the 
creditor  to  make  an  appropriation  of  payments, 
and  the  limitations  upon  that  power  resulting 
from  the  delay  or  lapse  of  time,  from  the  char- 
acter of  the  transactions  between  the  debtor 
and  creditor,  and  the  rights  of  third  persons 
which  may  be  affected  by  those  transactions. 
In  instances  of  official  bonds  executed  by  the 
principal  at  different  times,  with  separate  and 
distinct  sets  of  sureties,  this  court  has  settled 
the  law  to  be,  that  the  responsibility  of  the 
separate  sets  of  sureties  must  have  reference  to, 
and  be  limited  by,  the  periods  for  which  they 
respectively  undertake  by  their  contract,  and 
that  neither  the  misfeasance  nor  nonfeasance  of 
the  principal,  nor  any  cause  of  renponsibility 
occurring  within  the  period  for  which  one  set 
of  sureties  have  undertaken,  can  be  transferred 
to  the  period  for  which  alone  another  set  have 
made  themselves  answerable.  Such  is  the  rule 
established  in  the  cases  of  The  United  States 
V,  January  and  Patterson,  7  Cranch,  572,  and 
of  The  United  States  v.  Eckford's  Executors, 
689*]  *1  How.  260.  The  case  before  us  is  free 
from  any  embarrassment  of  conflicting  interests 
between  separate  sets  of  sureties.  In  this  case 
there  Is  but  one  bond;  It  presents  the  instance 
of  an  appropriation  of  payments  between  a  sin- 
gle debtor  and  creditor.  Upon  the  question,  as 
understood  in  this  form  and  with  this  limita- 
tion, there  is  not  a  perfect  uniformity  in  the 
decisions  either  in  Eneland  or  in  this  country. 
The  opinion  of  Sir  William  Grant  in  Clayton's 
ease,  1  Merivale,  pp.  604  et  seq.,  has  often  been 
referred  to  as  a  hi^h  authority  in  favor  of  the 
restriction  of  the  right  of  the  creditor  to  make 
the  application  to  w  exact  period  of  time  at 
which  the  payment  was  made.  A  close  exam- 
ination of  the  opinion  of  this  able  judge,  how- 
ever  it  may  show  the  inclination  of  his  mind  on 
this  subject,  can  hardly  be  received  as  an  ex- 
press adjudication  upoA  the  point  in  support 
13  1s.  ed. 


of  which  it  is  adduced.  In  Clayton's  case,  page 
005,  speaking  of  the  right  of  appropriation  in 
the  creditor  m  the  absence  of  express  direction, 
Sir  Wm.  Grant  says:  "There  is  certainly  a 
great  deal  of  authority  for  this  doctrine;  with 
some  shades  of  distinction,  it  is  sanctioned  by 
the  cases  of  Goddard  v.  Cox,  2  Strange,  1194,  of 
Wilkinson  v.  Sterne,  0  Mod.  427,  of  Newmarch 
v.  Clay,  14  East,  239,  and  of  Peters  v.  Ander- 
son, 6  Taunt.  600."  He  proceeds:  ''There  are^ 
however,  other  cases  which  are  irreconcilable 
with  this  indefinite  right  of  election  in  the 
creditor,  and  which  seem,  on  the  contrary,  to 
imply  a  recognition  of  the  civil  law  principle 
of  decision.  Such  are,  in  particular,  the  cases 
of  Meggott  V.  Mills,  1  Ld.  Raym.  287,  and 
Dowe  V.  Holdworth,  Peake's  N.  P.  04.  The 
cases  then  set  up  two  conflicting  rules — ^the 
presumed  intention  of  the  debtor,  which,  in 
some  instances  at  least,  is  to  govern,  and  the 
ex  post  facto  election  of  the  creditor,  which,  in 
other  instances,  is  to  prevail.  I  should  there- 
fore feel  myself  a  good  deal  embarrassed,  if  the 
general  question  of  the  creditor's  right  to  make 
the  application  of  indefinite  payments  were 
now  necessarily  to  be  determined.  But  I 
think  the  present  case  is  distinguishable  from 
any  of  those  in  which  that  point  has  been  de- 
cided in  the  creditor's  favor.^'  Again,  on  page 
000,  we  find  the  following  statement  from  this 
same  judge,  namely,  that  the  creditor  received 
his  account  drawn  out  by  his  debtor,  the  banker 
who  kept  the  account,  and  made  no  objection  to 
it  whatever,  and  the  master  stated  in  his  re- 
port that  the  silence  of  the  customer  (the  credi- 
tor),  after  the  receipt  of  his  banking  account,  is 
regarded  as  an  admission  of  its  being  correct. 
"Both  creditor  and  debtor  must  therefore," 
says  the  judge,  "be  considered  as  having  con- 
curred in  the  appropriation."  This  case  has 
been  adverted  to  somewhat  at  length,  although 
it  is  often  referred  to  as  high  and  express  au- 
thority, with  the  view  of  showing  that  it 
does  *not  adjudge  directly  the  point  [*690 
of  the  creditor's  uiscrction  in  the  appropriation 
of  payments,  however  strongly  it  may  intimate 
the  inclination  of  tlie  Master  of  the  Uolls  as  to 
that  question.  Later  decisions  in  the  English 
courts  would  seem  to  be  wholly  irreconcilable 
with  the  remarks  of  Sir  William  Grant  in 
Clayton's  case.  Thus,  in  Simpson  v.  Ingham, 
decided  in  1823,  and  reported  in  2  Bam.  ft 
Cress.  65,  Bayley,  Justice,  speaking  of  the 
right  of  creditors  to  appropriate  payments, 
uses  this  language:  "It  has  been  insisted,  that, 
at  that  period  of  time,  they  had  no  right  so  to 
do,  because  they  were  precluded  by  the  entries 
which  they  had  already  made  in  their  own 
books  in  the  intermediate  space  of  time.  II 
indeed,  a  book  had  been  kept  for  the  common 
use  of  both  parties  as  a  pass-book,  and  that  had 
been  communicated  to  the  opposite  party,  then 
the  party  making  such  entries  would  have  beoi 
precluded  from  altering  the  account;  but  en- 
tries made  by  a  man  for  his  own  private  pur- 
poses are  not  conclusive  on  him  until  he  has 
made  a  commimication  on  the  subject  of  those 
entries  to  the  opposite  party.  Until  that  time« 
he  has  the  right  to  apply  the  payments  as  he 
thinks  fit."  Holroyd,  Justice,  in  the  same  ease, 
says:  "The  persons  paying  the  money 
not  having  made  any  direct  application  of  it, 
the  ri|[hi  oi  making;  auioh  iL\^^lWtiffiL  dK<i^\x^ 
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on  the  reeeiv6ri;  and  if  they  have  done  no  act 
which  can  be  considered  as  such  an  applica- 
tion, it  18  equally  clear,  that,  although  they 
did  not  apply  it  at  the  moment  of  payment, 
the^  would  have  the  right  to  make  the  appli- 
cation at  a  subsequent  period.  The  question 
therefore  is,  whether,  from  any  entry  in  the 
books,  there  appears  to  have  been  a  complete 
election  by  them  to  apply  the  payments  in  any 
other  way  than  they  are  applied  in  the  accounts 
which  have  been  actually  delivered.  Now,  these 
entries  not  having  bem  communicated  to  the 
opposite  party,  it  seems  to  me  that  the  election 
was  not  complete.  The  effect  of  making  the  en- 
tries in  their  own  private  books  shows  only 
that  the  idea  of  so  applying  the  payment  had 
passed  in  their  own  mfnds.  It  is  much  the 
same  thing  as  if  they  had  expressed  to  a 
stranger  their  intention  of  making  such  appli- 
cation of  the  payments,  and  had  afterwards  re- 
fused to  carry  such  intention  into  effect."  Still 
later  (in  1834),  in  the  case  of  Philpot  v.  Jones, 

2  Adolph  k  Ellis,  41,  Denman,  Cnief  Justice, 
says:  "The  defendant  made  no  application  of 
that  payment;  the  plaintiff  therefore  may 
elect  at  any  time  to  appropriate  it  to  this  part 
of  his  demand."  And  so  Taunton,  Justice,  in 
the  same  case:  ''Here  the  £17  were  paid  with- 
out any  application  to  the  particular  items  of 
the  accoimt.  The  plaintiff  then  mi^ht  apply 
that  payment  to  the  items  in  question;  and 
he  was  not  bound  to  tell  the  defendant  at 
691*1  the  time  that  he  *made  such  ap- 
plication; he  might  make  it  at  anv  time  be- 
fore the  case  came  under  the  consideration  of 
the  jury."    In  Smith  v.  Wigler  and  Turnicliffe, 

3  Moore  &  Scott,  175,  Tindall,  Chief  Justice, 
■aid  that  the  creditor  must  make  the  appropri- 
ation at  the  time  the  money  comes  into  his 
hands.  Yet,  in  Mills  v.  Fowkes,  5  Bingham's 
New  Cases,  455,  the  same  Chief  Justice  said, 
that,  in  conformity  with  the  rule  in  Simpson  v. 
Ingham,  the  creditor  may  make  the  application 
at  any  time  before  action  brought.  Bosanquet, 
Justice,  said,  in  the  same  case,  that  the  receiver 
might  appropriate  the  payment,  if  the  debtor 
had  not,  at  any  time  before  action  commenced; 
and  Coltman,  Justice,  that,  notwithstanding 
the  doubt  expressed  by  the  Master  of  the  Rolls 
in  Clayton's  case,  the  more  correct  view  seemed 
to  be,  ''that  the  creditor  is  not  limited  in  point 
of  time." 

In  the  case  of  The  Mayor  of  Alexandria  y. 
Patton,  reported  in  4  Cranch,  320,  Chief  Jus- 
tice Marshall  said,  in  pronouncing  the  decision : 
"It  is  a  clear  principle  of  law,  that  a  person 
owing  money  on  two  several  accounts,  as  upon 
a  bond  and  simple  contract,  may  elect  to  apply 
his  payments  to  which  account  he  pleases;  but 
if  he  fails  to  make  the  application,  the  election 
pisses  from  him  to  the  creditor.  No  principle 
IS  recollected  which  obliges  the  creditor  to 
make  the  election  immediately.  After  having 
made  it,  he  is  bound  by  it;  but  until  he  makes 
it,  he  is  free  to  credit  either  the  bond  or  the  sim- 
ple contract."  So,  too,  Justice  Story,  in  de- 
livering the  decision  in  the  case  of  Kirkpatrick 
V.  The  United  States,  9  Whcaton,  724,  says: 
'*The  general  doctrine  is,  that  the  debtor  has 
a  right,  if  he  pleases,  to  make  the  appropria- 
tion of  payments;  if  he  omits  it,  the  creditor 
miif  make  it;  if  both  omit  it,  the  law  will  ap- 
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of  justice.  It  Ib  certainly  too  late  for  either 
party  to  claim  a  right  to  make  an  application 
after  the  contrbversy  has  arisen,  and  a  fortiori 
at  the  time  of  the  trial."  The  two  cases  last 
cited,  with  those  of  The  United  States  v.  Janu- 
ary, and  of  the  United  States  v.  Eckford's  Ex- 
ecutors, comprise  the  substance,  it  is  believed^ 
of  all  that  has  been  ruled  by  this  court  upon 
the  subject  of  the  appropriation  of  payments. 
There  are  several  State  decisions  upon  this 
subject,  which  are  not  adverted  to;  but  amongst 
these,  if  examined,  there  will  be  found  some 
contrariety.  An  attempt  to  reconcile  any  die- 
ci*epancies,  either  real  or  apparent,  amongst 
eitb*^/  the  English  or  American  cases,  would 
seem  to  be  at  least  useless  here,  inasmuch  as, 
with  regard  to  the  only  principle  connected 
with  the  appropriation  of  payments  which  we 
deem  to  be  mvolved  in  this  case,  all  the  deci- 
sions concur.  There  is  not  even  a  decision  to 
be  found  which  denies  to  the  creditor,  where 
the  debtor  has  been  quiescent,  the  right  to  ap- 
propriate payments  at  *the  periods  at  [*69S 
which  they  shall  be  made;  and  the  concession 
of  this  restricted  right  we  hold  to  be  decisive  of 
the  character  and  fate  of  the  transaction  under 
review.  That  transaction  exhibits  one  general 
account  of  debit  and  credit  continued  from  its 
commencement  to  its  close,  when,  and  at  no 
prior  time,  the  balance  is  struck.  On  the  due 
side  of  the  account  are  presented  the  amounts 
received  by  the  postmaster  for  postages  within 
the  periods  there  stated,  and  on  the  other  sidt 
are  entered  to  his  credit  the  sums  paid  by  him, 
either  in  cash  or  in  drafts  from  the  Postmaster- 
General,  in  an  exact  conformity  with  the  dates 
at  which  the  transactions  occurred.  By  this 
application  any  balance  which  may  have  exist- 
ed at  the  end  of  a  previous  quarter  was  extin- 
guished, and  sometimes  overpaid,  and  the  ac- 
count thus  brought  down  to  the  final  balance. 
To  this  mode  of  application  no  just  objection 
can  be  perceived;  the  parties  interested  in  the 
payments  were  the  same  throughout  and  equal- 
ly liable  for  all;  the  payments  being  madt 
generally,  and  without  any  appropriation  by 
the  debtors  who  were  thus  liable  it  was  the  un- 
doubted right  of  the  creditor  to  apply  them  to 
any  sums  antecedently  due.  Indeed,  in  the  case 
of  The  United  States  v.  Kirkpatrick,  this  court 
say,  that  in  long  running  accouuts,  where  deb- 
its and  credits  are  perpetually  occurring  and  no 
balance  otherwise  adjusted  than  for  the  pur- 
pose of  making  rests,  we  are  of  opinion  that 
payments  ought  to  be  applied  to  extinguish  the 
debts  according  to  the  priority  of  time."  In 
this  case  they  have  been  so  applied,  and  in 
strict  conformity  with  the  times  at  which  such 
payments  were  made. 

We  conclude  our  view  of  this  question  in  the 
language  of  Justice  Hopkinson,  in  the  case  of 
The  Postmaster-General  v.  Norvell,  Gilpin, 
134:  "Tlie  application  of  the  moneys  received 
in  a  subsequent  quarter  to  the  payment  of  the 
debt  or  balance  antecedently  due  being  perfect- 
ly correct  and  lawful,  it  follows  that  no  part  of 
the  default  for  which  suit  is  brought  accrued 
two  years  before;  on  the  contrary  all  the  bal- 
ances antecedent  to  the  last  quarter  were  ex- 
tinguished by  the  successive  payments  and  the 
final  balance  falls  on  the  last  quarter."  A  con- 
trary result  could  be  attained  only  by  chang- 
vxk%  tha  maxmec  ia  which  the  aocounts  have 


Ilttf  Habui   V.   WuL.  Ml 

bMB  kept,  and  by  airanglng  th*  ketnkl  trans-  GItmi  and«r  mix  bands,  and  ceaU,  tlw  daj 

action*  ai  they  h«ve  occurred  between  the  par-  and  date  abore  written. 

tiea— a  praeeeding  which  we  think  ii  required  T.  W.  Winter.     [Seal.] 

neither  by  the  letter    nor  the  object!  of  the  act  Ja*.   H.    Wall.      [Seal.] 

af  CongreM.  *Snit  waa  brought  upon  thU  note  at  ['CVd 

The  judgment  of  the   Oreult   Court  ihonld  May    Term,    1S40.     Jadnnent    went    againat 

therefore  be,  and  li  hereby  affirmed.  Winter  by  default,  and  it  ia  not  neeesaary  to 
notice  bim  further. 

Order.  Wall  put  In  three  pleaa.    The  firat  two  were 

— . ,                                ^     L    L     -I  II.    1—  subatantially  the  tame,  and  were,  that  the  in- 

ThlB  ^UM  came  on  to  be  heard  m  the  trui-  iroductlon  of  ilavea  into  Miaalsiippl,  aa  mer- 

tl^f.!  "Ih^T  Tr^li/.T-  ,  .%^^.f.™  ^.  chandi«>,  after  the  firet  day  of  May.  1833,  waa 

••»•]    theUntedStateefortheEaatem'Di.-  „hibited   by   the  oonEtitution  of  that   State, 

tnct  of  Virinn..,  and  waa    argued  bj  counjel;  P„j  ^he  contract  for  their  purchaae  and  ..le 

^  coneideration  whereof,  it  i.  now  here  order-  therefore,  Toid.     Tbew  pleai  a«rr*d  that  the 

ed  and  .djudgrd  by  th.e  court,  that  the  judg-  „„t^  waa'given  for  the  pirehaae  of  ilavee  eo  ta- 

ment  of  the  Ba.d  Crcuh  Court  in  thU  oauae  be.  troduced.'^To  th«M    pW   the    plaintiff   took 

and  the  aame  ia  hereby  affirmed.  iggue 

^_^  The   third   plea   waa,   that   the   ilavea    were 
abore  the  ase  of  fifteen  yean,  and  were  intro- 

BKniMD,  D.   HARRIS,  Pl.l.tl.  1.  Em,,,   K5i  t.u\''i°L^£'ffl  S°.3  » 

*•  Winter  by  the  plaintlfl',  without  having  com- 

JAUE8  D.  WAMi.  plied  with  the  fourth  and  fifth  aecttons  of  an 

act  entitled   "An  Act  to  reduce  into  one   the 

Deporitlona notice  of — defects  In  certifloate    teveral    acta    concerning    ilarea,    free    negroee, 

— agreement!    of    attorney*.  and  mulattoei,"  passed   June   15th,    1822.     To 

thia  plea  the  plaintiff  demurred. 
Tbe  eondltloDi  nnder  which  a  part;  li  pmnltted        In  Norember,    ISll,  the   cauae  came  on   for 


at   Dene  e»e  b;  the  thlrtirUi  Mctloa  ot  the  Jo-  : '  ; ^~^  ,~r~7  'V~"7   "'' —   "~i   I^" 

dlclar;  Act  ace~-  two  pleaa,  and  a  Joinder  In  demurrer  having 

■—    That  the  wltneM  IIfpi  it  a  sreater  dlataace  been  filed  aa  to  the  third.     The  jury  found  a 

,*r  Fi'i^„nV„'n"»'™.;?'.„''™''"^  ""•*  verdict  for  the  defendant  upon  the  Utue  upon 


let.  That  the  wltneM  IIfpi  it  a  sreater  dlataace    been  filed  aa  to  the  third.     The  jury  found  a 
2"  *Or  Fi'bSund*olri'Foy.s°  to""™"^  ""**  ""^''^  '°^  *''•  defendant  upon  the  Utue  upon 

Sd.  Or  li  about  to  go  out  ol  the  United  State*.        ^^e  first  two  pleaa,  and  the  record  did  not  *how 


4th.  Or  Qut  ol  lucb  district  to  a  frtater  dlatanca  any    iuditment    of    the    eonrt    upon    tbe    de- 

trom  tbe  place  ot  trial  than  one  hoDdred  mllei  be-  murrer 

fore  tbe  time  ot  trial.  muiici.  ...,_,,,.        .  .  ,.—    n 

Stb.  Or  U  ancient  or  ver;  Inflnn.  In  tbe  course  of  tbe  trial,  the  plaintiff,  Har- 

And  to  entitle  himself  to  n«d  the  deposltlaB  ep-  ri*,    took    four  exeeptiona   to   opinion*  of   the 

•B  the  trial,  the  patty  mnat  show—  „„-* 

IsL  That  the  witness  la  dead.  coui*. 

iid.  Or  (one  oat  at  the  UoltHl  States.  1*'-  -^   to  tbe  admissibility  In  erldenee  of 

Sd.  Or  to  B  Krtaler  dlstioce  than  one  handred  the  deposition  of  William  B.  Rayner. 

"X '£".'.'.■  w''s.™'.T.i';'.,s:r..'v'S,';s   ?;■  5.?  ."•  •?.-'"'""'? '-.  •™""  •" 

Inflrmltr    be  Is   nnible  to   traral  and  appear  at  parts  of  tbe  depoaition  ot  Benjamin  0.  Sim*, 
eonrt.  The  3d  and  1th  were,  that  Wall  had  filed  a 

— T5Svl?i''i'"''iL*?;i^'"ll?™''*?.S*"'irit^  '"J^*  bill  in  chancery   aRainat  Harris,  which   Harrla 

marlatrate  Is  special,  sno  coanaed  within  certain  ,.  I'v^iiirtnH        l    s 

Italu  or  condition*,  and  the  tacts  calllni  tor  tbe  ^i  an«wered;  and  that  Wall  oonld  not,  in  ft 

exercise  of  It  should  sppesr  open  tbe  face  o(  the  trial  at  law,   introduoe  evidence  to  eontradiet 

Inatnimcut.  and  not  t»  left  to  psrol  uroaf.  Harris's  answer 

the'Sj^'^ite'  pVrtJ!  "ir°.SS' th'sV-tlfe  witne«"  «       l«t.  exception',  aa  to  Rayner-*  deposHlon. 
about  to  "dp|>art  the  State,"  and  Id  his  ctrtlllcate        Tbe   following   i*   the   notice  and   certificate 

?SI5*^  -.:'!.«*?„'  ^^^,  'Si^^^'L^^  '/i^f.  •ttached  to  the  deposition: 

tlOD,   It  was  not  competent  ror  the   partj,  at  tbe  ht     i  «r  ^  «    «a<A 

trial,  to  supplj  the  defect  br  proTlnB  that  the  wit-  _  Jackson,  May  1,  1843. 

■eaa  was  abont  to  so  out  of  the  Colted  States.  "Ur.  B.  D.  Rarris,  or  Messrs.  Rive*  ft  SheltoD, 

J^l*   m'V"  "li'Jli ".,**"?£  "PO"  the  opposite  pat-  i,|a  ,ttomey»  at  Law; 

t^e  msrsha*  ^    '         mi^lstrat,  a.  -ell  a.        „^^j^^  notice,  that  on  Wedne.day  next,  the 

V'hen  counsel  haTc  signed  an  arreement  that  a  third  day   ot  May,  A.  D.   1843,  at  the  clerk's 

ST'lBiTlitteV  It!  Sldlnlr' to^MlT  the*^MJrtto"ei'  "^'^  "'  *'"'  ^"='»"  Court  of  the  United  State* 

elude  from  the  conilderstion  Ot  tbe  Jnrr  ■  part  o(  f°'   the    Southern  District   of   Miuitaippi,   be- 

the  deposition.  tween  the   hours  of  eight  o'clock   A.   M.,  and 
three  o'clock  F.  M.,  at  the  town  of  Jacksnn.  1 

'  shall  take  the  deposition  of  William  8.  Ray- 

,.  ner  (about  to  depart  tbe  State),  to  be  read  on 

States  for  the  Southern  District  of  Hississippi.  the  part  of  the  'defendant  de  bene  esse  [*8ft5 

In  Felimary,  1B3Q,  the  following  sealed  iiote  in  a  certain  action  at  law,  depending  In  said 

waa  executed:  court,  wherein  said  Harris  la  plaintiff,  and  Win- 

910,391.06.  Clinton,  Mies.,  February,  1839.  t«r  and  Wall  defendant*;    where  yon  can  at- 

On  or  before  the  first  day  of  January,  eight-  tend.    Yourajetc. 
teen   hundred   and    forty,   we   or   either   of  na  "Geo.  w.  Miller,  D.  8.  Commissioner." 
promise  and  bind  ourselves,  our  hein,  etc.,  to        "Marabai's   return:  Executed   by   hand- 
pay  to  Benjamin  D.  Harria,  his  heira  or  assigns  ing  Wm.  M.  Rives  a  eopj  between  the  hour* 
the   avin  of  ten  thousand   three   hundred   and  of  eleven  A.  M.,  and  twelve  M.,  May  1,  1843. 
oinety-one  dollars  and   aiz   cent*,  with  eight                               "Anderson   Miller,   Marshal, 
per  cent.  Interest  tberwm  from  the  daU  hanoL                                   *B/  2.  P.  Wardall,  D.  M." 
1*  U  ed.  v-^^ 
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The  deposition  of  William  S.  Rayner,  talcen 
before  the  undersigned  commissioner  of  at- 
fidavitii  in  and  for  the  Southern  District  of 
Mississippi,  at  the  clerk's  office  of  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  in  the  town  of  Jackson, 
between  the  hours  of  eight  o'clock  A.  M.,  and 
three  P.  M,  on  the  3d  day  of  May,  A.  D.  1843, 
according  to  a  notice  by  me  issued  and  hereun- 
to annexed;  said  deposition  to  be  read  as  evi- 
dence on  the  part  of  the  defendant  de  bene  esse 
in  the  trial  of  a  certain  action  at  law,  depend- 
ing and  mentioned  in  the  CSrcuit  Court  of  tiie 
United  States  for  the  Southern  District  of 
Mississippi,  wherein  Benjamin  D.  Harris  is 
plaintiff,  and  Winter  and  Wall  defendants." 

Then  follows  the  deposition,  to  which  is  at- 
tached the  following  certificate: 

'TJnited  States  of  America,  Southern  District 
of  Mississippi,  set.: 

*^,  George  W.  Miller,  commissioner  of  affi- 
davits, etc.,  in  and  for  the  Southern  District 
of  Mississippi,  do  hereby  certify  that  the  fore- 

Sing  deposition  of  William  S.  Rayner  was 
ken,  subscribed,  and  sworn  to  before  me, 
and  by  me  reduced  to  writing  in  the  presence 
of  said  witness,  at  the  time  and  place  men- 
tioned In  the  caption  thereof,  at  the  time  of 
which  I  was  attended  by  James  M.  Wall,  one  of 
the  defendants,  and  William  M.  Rives,  Esq.,  at- 
torney for  plaintiff,  who  declined  putting  any 
interrogatories  to  said  witness.  I  further  cer- 
tify that  I  am  not  a  counsel  for  either  party, 
or  interested  in  the  event  of  said  cause. 

'*Given  under  my  hand  and  seal  at  Jackson, 
this  8d  day  of  May,  A.  D.  1843. 

'<G6o.  W.  Miller,  U.  8.  Commissioner.** 

The  court  allowed  the  deposition  to  be  read 
in  evidence,  to  which  the  plaintiff  excepted. 

2d.  exception,  respecting  the  deposition  of 
Sims. 

This  deposition  had  upon  it  the  following 
Indorsement,  viz.: 

696*]       *"When  sworn  to,  it  Is  agreed  this 
deposition  of  B.  O.  Sims  may  be  used  in  the 
cause  stated  in  the  caption  as  evidence. 
'Hives  and  Shelton  &  Thompson,  for  Plaintiff. 
"UtLjeB  &  Qifton,  for  Defendant  Wall." 

After  the  defendant  had  read  to  the  jury  the 
deposition  of  Benjamin  G.  Sims,  which  was 
done  subject  to  exceptions,  the  plaintiff  moved 
the  court  to  exclude  from  the  jury  that  part  ci 
said  deposition  which  proved  or  tended  to 
prove  said  plaintiff  to  be  a  negro  trader;  but 
the  court  overruled  said  motion,  on  the  ground 
that  the  counsel  of  the  plaintiff  had  agreed  In 
writing  on  said  deposition,  that  the  same  might 
be  read  In  evidence. 

This  opinion  of  the  court  constituted  the 
second  exception. 

The  third  and  fourth  exceptions  were  aban- 
doned by  the  counsel  for  the  plaintiff  in  error, 
and  need  not  be  further  noticed. 

The  clause  was  argued  by  Mr.  Nelson  for 
the  plaintiff  in  error,  and  Mr.  Clifton  for  the 
defendant  in  error. 

Mr.  Nelson: 

The  first  execeptlon  relates  to  the  sdmissibll- 

liy  In  evidence  of  the  deposition  of  William  S. 

Rayner,  mad  k  grounded  on  the  insufficiency  of 


the  notice,  under  the  Act  of  September  t4th, 
1780,  sec.  30. 

That  act  authorizes  the  taklns  of  tlie  deposi- 
tion of  a  witness  de  bene  esse  '^who  shall  live 
at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,"  or  "is  bound  on  a 
voyage  to  sea,"  or  ''is  about  to  go  out  of  tlie 
United  States,"  or  "out  of  such  district  (in 
which  a  cause  may  be  depending)  and  to  a 
greater  distance  from  the  place  of  trial  than 
one  hundred  miles,"  upon  proper  notice  to  tht 
adverse  party. 

Now,  the  notice  ||[iven  in  regard  to  this  dep- 
osition does  not  bnng  the  case  within  the  act 
of  Congress,  because,  whilst  it  states  that  the 
witness  was  about  to  depart  the  State,  it  does 
not  allege  that  he  was  about  to  go  to  a  greater 
distance  than  one  hundred  miles  from  the  place 
of  trial,  and  it  might  well  have  been  that  the 
witness  would  leave  the  State,  and  yet  be 
within  readi  of  the  process  of  the  court. 

To  show  the  strictness  with  which  the  act  of 
Congress  in  question  has  been  construed,  ref- 
erence is  made  to  the  cases  following:  Bell 
V.  Morrison,  1  Peters,  855,  The  Samuel,  1 
Wheaton,  0,  The  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Peters,  604,  The  Thomas  and  Henry, 
1  Brockenbrough,  373. 

The  second  exception  regards  the  admissibil- 
ity in  evidence  of  part  of  the  deposition  of 
Benjamin  G.  Sims,  which  the  court  below 
suffered  to  go  to  the  jury,  because  of  the  agree- 
ment of  counsel  appended  to  It. 

Mt  is  submitted  that  the  court  erred  [*607 
in  this,  since  the  true  construction  of  that 
agreement  is,  that  the  deposition  was  to  be  re- 
ceived in  evidence  onlv  in  so  far  as  the  matters 
contained  in  it  were  legally  admissible  in  sup- 
port of  the  issues  join^  in  the  cause;  and  it 
oeing  conceded,  as  Indeed  It  cannot  be  denied, 
that  the  portion  of  the  deposition  excepted  to 
was  not  in  itself  evidence,  the  agreement  could 
not  make  it  admissible.  It  is  like  the  case  of  a 
witness  examined  on  the  stand  whose  state- 
ments improperly  made  In  the  ncaring  of  the 
jury  will  be  excluded  by  the  court  at  any  time 
during  the  trial. 

The  third  and  fourth  exceptions,  which  relate 
to  the  admissibility  of  the  answer  in  chancery, 
are  believed  to  be  untenable. 

But,  independently  of  these  exceptions,  the 
plaintiff  in  error  insists  that  the  judgment  of 
the  court  below  must  be  reversed,  because  the 
record  shows  that  nothing  has  been  found  to 
justify  that  judgment. 

The  issues  passed  upon  the  jury,  as  the  court 
will  perceive,  are  wholly  immaterial  the  exist- 
ence or  non-existence  of  the  facts  involved  in 
them  in  no  wise  affecting  the  rights  of  the  par- 
ties to  the  controversy. 

They  put  the  defense  in  the  action  exclusively 
on  the  ground  of  the  consideration  of  tlie  bill 
sued  upon,  which  was,  that  it  had  been  given 
for  slaves  introduced  by  the  plaintiff  Into  the 
State  of  Mississippi  after  the  3d  day  of  May, 
1838. 

Now,  that  this  consideration  was  a  good  one, 
has  been  over  and  over  again  settled  by  thii 
court.  Groves  v.  Slaughter,  16  Pet.  449;  Jlar* 
ris  V.  Runnels,  5  How.  135;  Truly  v.  Wannr, 
6  How.  141 ;  Sims  v.  Hundley,  6  How.  1. 

In  the  last  of  these  cases,  on  page  6,  Chief 
Justke  Taney  says:    *It  is  the  settled  law  is 

Howard  7. 
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this  court,  that  eontracta  of  thia  description, 
made  at  the  time  when  theae  notes  hear  date, 
were  valid,  and  not  prohibited  by  tlie  constitu- 
tion of  Mississippi." 

This  being  the  law  of  the  case,  It  Is  dear 
that  the  plaintiff  below  might  have  treated 
these  pleas  as  nullities,  and, as  far  as  they  were 
concerned,  have  signed  judgment  for  the  want 
of  a  plea. 

But  he  Inadvertently  took  issue  upon  them, 
and  the  jury  decided  the  facts  against  him; 
and  in  that  state  of  the  case  it  is  equally  clear 
that  he  might  have  moved  the  court  for  judg- 
ment non  obstante  veredicto. 

This  he  omitted  to  do,  and  now  the  inquiry 
is  whether  that  omission  precludes  him  from 
availing  himself  of  the  insufficiency  of  the 
judgment  in  this  court. 

That  it  does  not,  the  plaintiff  In  error  thinks 
is  clear  upon  principle  as  well  as  upon  author- 
ity. 

698*]  *That  the  Issue  was  not  material,  see 
2  Saunders,  310  (No.  6). 

That  the  defect  Is  error,  for  which  the  judg- 
ment will  be  reversed,  it  is  respectfully  submit- 
ted will  be  conclusively  shown  by  the  follow- 
ing cases:  8  Cranch,  221,  223,  225;  Kirby,  130; 
2  Root,  4,  204;  2  T.  R.  750;  2  Archibold'a 
Practice,  758;    1  Mason,  62;   4  Howard,  131. 

In  the  case  last  cited,  the  question  was  elabo- 
rately examined,  and  the  principle  and  practice 
settled,  under  circumstances  mudi  less  strong 
tlian  those  which  are  disclosed  in  the  record  in 
this  case. 

But  it  is  supposed  bv  the  counsel  for  the  de- 
fendant In  error,  that  the  judgment  rendered  In 
the  court  below  muat  be  sustained  because  it  is 
aaid  to  be  a  general  judgment,  and  that  the 
third  of  the  pleas  of  the  defendant  below  set  up 
a  sufficient  defense  to  the  action. 

To  this  it  Is  answered,  in  the  first  place,  that 
there  was  no  judgment  rendered  in  the  court 
below  upon  that  plea,  and  this  is  manifest  from 
the  whole  record. 

The  plea  was  in  bar,  and,  if  good,  furnished 
a  full  defense  to  the  plaintliTs  action.  Yet  a 
jury  was  called  to  decide  the  Issuea  of  fact, 
wholly  unnecessary  to  be  passed  upon  If  the 
plea  in  question  had  been  adjudged  good. 

Nor  does  the  judgment  profess  to  be  rendered 
on  the  demurrer — it  Is  on  the  verdict. 

As  to  the  form  of  a  judgment  on  demurrer, 
see  2  Saunders,  300  (No.  3) ;  2  Archlbold's  Prac- 
tice, 11;  Ardiibold's  Arms,  306;  Tidd's  Prac- 
tical Forms,  200. 

Even,  however.  If  It  were  otherwise,  and 
judgment  had  been  rendered  on  the  demurrer, 
it  could  not  have  been  supported. 

This  plea  was  framed  on  the  Act  of  Missis- 
sippi of  the  18th  of  June,  1822,  4th  and  5th  sec- 
tions, Howard  and  Hutchinson's  Digest,  156. 

The  first  mentioned  of  these  sections  (the 
fourth)  prescribes  the  mode  and  manner  In 
which  slaves  may  be  Imported  as  merchandise 
into  Mississippi;  the  fifth,  what  shall  be  done 
when  such  slaves  are  sold. 

The  sixth  section  of  the  same  act  imposes  a 
penalty  of  $100  for  every  slave  sold  without  a 
compliance  with  the  provisions  of  the  fourth 
and  fifth  sections. 

Now,  It  Is  apprehended,  that,  upon  the  true 
eonstruction  of  this  act,  the  non-compliance  by 
the  seller  with  the  nroHsioiia  of  the  aeetloM 
JJXfc     ^ 


mentioned  does  not  Invalidate  a  sale  made  by 
him.  On  the  contrary,  the  alxth  section  of  the 
act,  by  its  terms,  recognises  the  validity  of  such 
sales. 

^The  plea  does  not  allege  anv  eombi-  [*69t 
nation  or  collusion  between  the  plaintiff  and 
defendant  in  regard  to  the  Introduction  of  the 
slaves  sold  into  Mississippi.  Can  it,  then,  be 
doubted,  that,  under  the  provisions  recited,  the 
defendant  acquired  a  title  to  the  slaves  in  ques- 
tion under  his  purchase  T  And  if  so.  Is  it  not 
equally  clear,  that,  though  liable  to  the  penalty 
denounced  by  the  sixth  section  of  the  act  In 
question,  the  plaintiff  is  competent  to  enforce 
his  contract  against  the  defendant  T  It  can 
hardly  be  that  the  defendant  has  acquired  a 
title  to  the  property  purchased,  and  yet  Is  not 
answerable  for  its  price. 

Questions  of  this  character  have  been  fre- 
quently considered  and  decided.  See  11  Wheat. 
258;  4  Burr.  2000;  6  T.  R.  410;  3  T.  R.  418; 
1  Bos.  &  Pull.  205;  7  Taunt.  246;  4  N.  H. 
200;  8  Wheat.  357;  12  Peters,  70;  Walker. 
203;   1  Utt.  16,  10. 

In  any  view,  therefore,  which  may  be  taken 
of  this  act  of  Mississippi  (assuming  it  to  be  in 
force  thouffh  some  intimation  Is  given  in  the 
notes  of  the  defendant's  counsel  that  it  hme 
been  repealed)  it  la  submitted  that  it  cannot 
avail  to  defeat  the  recovery  by  the  plidntlil 
of  his  demand.  But  it  is  insisted  that  the  quee- 
tlon  does  not  arise  In  this  case,  the  record  mow« 
ing  that  the  demurrer,  at  the  time  of  the  trial 
of  the  Issues  before  the  jury,  was  undisposed 
of,  and  that  the  judgment  was  rendered  on  the 
verdict  alone. 

Mr.  C  R.  CUfton,  for  defendant  In  error,  in 
reply: 

1.  The  act  of  1780,  which  authorises  the 
taking  of  the  deposition  of  a  witness  de  bene 
esse,  nowhere  requires  that  the  notice  should 
show  that  the  case  was  within  the  provislona 
of  the  act.  The  decisions  cited  bv  the  oounsel 
for  the  plaintiff  only  established  what  has  never 
been  controverted,  that  the  party  who  offers  a 
depositicm  taken  de  bene  ease  must  show  that 
the  case  provided  for  by  the  act  existed,  and 
that  there  had  been  a  full  compliance  with  its 
requisitions. 

In  this  case  the  counsel  of  the  opposite  par- 
ty attended  the  examination. 

When  the  deposition  was  offered.  In  open 
court,  the  party  offering  it  proved,  that,  at  the 
time  it  was  taken,  the  witness  was  on  his  way 
to  the  republic  of  Texae— that  Is,  he  was 
"about  to  go  out  of  the  United  States"— and 
that  he  then,  at  the  time  of  offering  it,  resided 
in  that  republic  These  facts  having  been 
proved  by  evidence  aliunde,  the  certificate  of 
the  commissioner  showed  every  other  fact  re- 
quired by  the  act  of  Congress  to  render  the 
deposition  competent,  nnd  we  Insist  there  waa 
a  compliance  with  all  its  provisions. 

The  onlv  object  of  the  notice  was  to  secure 
the  attendance  *of  the  counsel  at  the  [*700 
examination.  He  attended,  and  pleads  In 
abatement  to  the  notice,  that  it  was  insufficient 
— ^hls  presence  refuting  his  plea. 

2.  The  deposition  of  Sims  ought  not  to  hava 
been  excluded.  The  Issue  was  aa  to  what  waa 
the  consideration  of  the  bond  sued  on;  ft  being 
averred  on  the  one  side  that  it  waa  for  slaves 
introdneed  into  tha  8tata  of  IQsaisai'i^^V  %xA 
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■old  in  the  year  1836,  and  denied  on  tlie  other. 
The  deposition  contains  several  circumstances 
conducing  to  show  the  truth  of  this  averment; 
and  among  these  is  the  one  objected  to— that  is, 
that  the  plaintiff  had  carried  slaves  to  Missis- 
sippi for  sale,  and  was,  in  fact,  engaged  in  the 
avocation  of  a  ''negro  trader."  How  far  the 
defendant  would  have  been  permitted  to  go  in 
making  this  proof,  in  opposition  to  the  will  of 
the  plaintiff,  it  is  not  now  needful  to  inquire, 
since  no  such  opposition  was  made.  This  fact 
was  proved  in  a  deposition,  which  the  plain- 
tiff agreed  should  be  read  as  evidence  to  the 
jury;  and  he  cannot  now  ask  the  appellate 
oourt  to  reverse  the  judgment,  because  the 
court  below  held  him  to  his  own  agreement. 

The  counsel  then  proceeded  to  the  discus- 
sion of  the  point  involving  the  construction  of 
the  constitution  of  Mississippi,  and  arising  on 
the  issues  found  by  the  jury  for  the  defendant ; 
but  was  arrested  for  the  moment  by  the  Chief 
Justice,  who,  after  conference  with  the  other 
members  of  the  court,  said  that  this  question 
had  been  repeatedly  settled  by  this  court,  and 
the  court  could  not  consent  to  consider  it  an 
open  question,  and  hear  it  again  argued.  The 
counsel  acquiesced  with  manifest  reluctance, 
and,  being  asked  by  a  member  of  the  court  if 
there  was  any  other  point  in  the  case,  said: 

There  is  a  special  plea  founded  upon  the 
fourth  and  fifth  sections  of  the  Act  of  the  18th 
of  June,  1822,  which,  if  not  repealed  by  the 
provision  of  the  constitution  of  Mississippi  as 
to  the  introduction  of  slaves,  presents  a  valid 
defense  to  the  action.     It  is  demurred  to. 

In  Mississippi,  these  sections  have  been  con- 
sidered as  repealed,  upon  the  ground  that  the 
constitution,  which  is  the  supreme  law  pro- 
hibits the  introduction  of  slaves  absolutely, 
and  therefore  repeals  all  laws  permitting  them 
to  be  imported  upon  condition. 

This  court,  adhering  to  its  former  decisions, 
cannot  regard  these  sections  as  repealed,  be- 
cause, if  the  constitution  did  not  prohibit  their 
introduction  from  the  1st  day  of  May,  1833, 
the  law  which  specified  the  conditions  upon 
which  they  might  be  imported  and  sold  re- 
mained in  full  force. 

The  language  of  these  sections  is:  'Tt  shall 
not  be  lawful  for  any  person  or  persons  to  im- 
701*]  port  into  this  State,  from  any  of  *the 
United  States,  or  the  territories  thereof,  as 
merchandise,  any  slave  or  slaves,  either  negro 
or  mulatto,  or  of  any  other  description  what- 
ever, above  the  age  of  fifteen  years,  without 
having  previously  obtained  a  certificate,  signed 
by  two  respectable  freeholders  in  the  county  of 
the  State  or  territory  from  whence  such  slave 
or  slaves  is  or  are  brought;  which  certificate 
shall  contain  a  particular  description  of  the 
stature  and  complexion  of  such  slave  or  slaves, 
together  with  the  name,  age,  and  sex  of  the 
same;  and,  furthermore,  that  the  slave  or 
■laves  therein  mentioned  and  described  have 
not  been  guilty  of  murder,  burglary,  arson,  or 
other  felony,  within  their  knowledge  or  be- 
lief, in  such  State  or  territory;  which  certifi- 
cate shall  be  signed  or  acknowledged  before  the 
elerk  of  the  county  of  the  State  or  territory 
where  the  same  is  given,  and  certified  by  said 
derk,  specifying  therein  that  the  persons  whose 
signatures  are  affixed  thereto  are  respectable 
freeholden  of  the  ooiuitjr  and  neiglkboxiiood  iik 
which  thmj  nMs, 
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"Any  person,  who  shall  sell  any  slare  or 
slaves  brought  into  this  State  as  merchandise, 
shall  cause  to  be  registered  with  the  register  of 
the  Orphans'  Court  of  the  county  where  such 
slave  or  slaves  are,  or  are  first  sold,  every  cer- 
tificate as  aforesaid,  the  seller  previously  swear- 
ing that  he  believes  the  contents  of  such  certifi- 
cate or  certificates  to  be  just  and  true;  which 
oath  said  register  is  hereby  authorized  and  re- 
quired to  administer;  for  which  service  he  shall 
receive  the  sum  of  one  dollar  for  each  certifi- 
cate so  registered."  See  How.  &  Hutdi.  Digest, 
156,  and  Hutchinson's  Mississippi  CoLe,  513. 
The  sixth  section  of  the  act  imposes  a  penalty 
of  $100  for  every  slave  sold  without  a  compli- 
ance with  the  said  fourth  and  fifth  sections, 
recoverable  in  any  court  of  competent  juris- 
diction. 

The  facts  stated  in  this  plea  are  confessed  on 
the  record.  The  judgment  of  the  court  for  the 
defendant  !■  general. 

This  court  will  inspect  the  entire  record,  and 
give  judgment  for  that  party  who  may  appear 
to  be  entitled  to  it ;  and  If  the  plea  interpose  a 
good  defense  to  the  action,  the  judgment  of 
the  court  below,  according  to  familiar  princi- 
ples, will  not  be  disturbed. 

The  counsel  on  the  other  side  assumes,  that, 
even  if  this  were  so,  the  defense  disclosed  by 
that  plea  is  not  a  valid  one;  and  he  refers  to  ft 
variety  of  cases  for  the  purpose  of  sustaining 
that  position. 

The  first  of  these  Is  that  of  Armstrong  v. 
Toler,  from  11  Wheaton,  which,  as  it  is  under- 
stood by  me,  cannot  be  tortured  into  any  au- 
thority for  the  plaintiff.  On  the  contrary,  it 
decides,  that,  where  a  contract  grows  out  of  an 
illegal  act,  a  court  of  justice  will  not  lend  its 
aid  to  enforce  it.  The  selling  of  a  *slave,  [*70S 
without  a  previous  compliance  with  the  requi- 
sitions of  the  law,  which  could  alone  make 
such  sale  legal,  was  an  illegal  act;  and  this, 
therefore,  is  an  authority  for  the  defendant 

The  case  from  4  Burrow  was  an  action  on  a 
bond  given  by  the  defendant  to  the  plaintiff,  to 
repay  to  the  plaintiff  the  one  half  of  a  sum  of 
money  which  the  plaintiff  had  previously  paid, 
for  himself  and  the  defendant,  to  a  third  party, 
in  relation  to  a  transaction  forbidden  by  act  of 
Parliament;  and  it  was  said  by  the  court  to  be 
a  fair  and  honest  transaction  between  these 
two,  and  not  in  violation  of  the  act. 

That  from  6  T.  R.  410,  Booth  v.  Hodgson, 
is  an  authority  for  the  defendant. 

In  delivering  the  opinion  in  8  T.  R.  418, 
Lord  Kenyon  expressly  declares  that  none  of 
the  provisions  of  the  act  were  infringed. 

1  Bos.  &  Pull,  decides,  that,  if  the  contract 
be  stained  by  anything  illegal,  the  plaintiff 
shall  not  be  heard  in  a  court  of  law.  Simpson 
V.  Bloss,  7  Taunt.  246,  holds  that  no  action 
can  be  founded  on  an  illegal  contract,  and  fur- 
nishes a  test  for  determining  what  is  an  illegal 
contract,  which  is  decisive  against  this. 

The  case  from  4  N.  Hamp.  290,  is  an  express 
authority  for  the  defendant.  It  decides,  that, 
when  a  statute  infiicts  a  penalty  for  the  doing 
of  a  particular  act,  that  act  is,  by  implication, 
prohibited  and  illegal.  "Where  an  illegal  con- 
tract is  made  between  parties  who  are  in  pari 
delicto,  the  contract  is  void,  and  neither  partj 
can  maintain  any  action  which  requires  for 
\\a  axL^^Tt  the  aid  of  such  illegal  contract." 
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direct  application  to  the  question,  and  certainly 
furnish  no  support  to  the  idea  that  a  party 
can  successfully  assert  a  ri^ht  in  a  court  of 
justice,  to  which  he  has  entitled  himself  by  a 
Tiolation  of  law. 

Indeed,  I  had  supposed,  if  there  waa  a  uni- 
Tersol  and  uncontroverted  proposition  in  the 
ooninion  law,  as  it  is  known  and  understood 
in  England  and  in  this  country,  it  was,  that  no 
act  done  in  violation  of  the  laws  of  the  land,  or 
in  disregard  or  contravention  of  its  principles, 
ean  be  tne  foundation  of  a  claim  which  can  be 
enforced  at  law  or  in  equity.  And  thia  has 
been  the  rule  from  Lord  Holt  to  the  present 
time,  as  can  be  shown  by  an  unbroken  series 
of  decisions.  In  truth,  this  principle  is  much 
older  than  the  common  law,  and  was  incorpo- 
rated into  that  system  from  the  civil  law, 
whence  it  comes  to  us,  clothed  with  the  sanc- 
tion of  many  centuries. 

Where  the  law,  as  in  this  case,  declares  It 
shall  not  be  lawful  to  do  a  particular  thing, 
unless  under  certain  conditions  and  limitations, 
no  action  can  be  maintained  upon  a  contract 
70S*]  growing  *out  of  the  doing  of  that  thing, 
unless  those  conditions  and  limitations  have 
been  complied  with.  To  declare  an  act  unlaw- 
ful, and  at  the  same  time  to  give  a  remedy  to 
the  person  guilty  of  doing  it,  founded  on  hia 
illegal  act,  would  be  to  make  the  law  as  a 
house  divided  asainst  itself.  The  law  was 
never  guilty  of  the  absurdity  of  giving  a  legal 
action  for  an  illegal  act. 

In  Bartlett  t.  Vinor,  Garth.  251,  Chief  Jua- 
tlce  Holt  says:  ''Any  contract  made  for  or 
about  any  matter  or  thing  which  la  prohibited 
and  made  unlawful  by  any  statute  is  a  void 
contract,  though  the  statute  itself  does  not 
mention  that  it  shall  be  so,  but  only  inflict  a 
penalty  on  the  defaulter,  because  a  penalty  im- 
plies a  prohibition,  though  there  are  no  prohib- 
itory words  in  the  statute.**  The  same  la  held 
in  Bensley  v.  Bignold,  5  Bam.  &  Aid.  335,  Dm- 
ry  V.  Defontaine,  1  Taunt.  136,  14  Mass.  822; 
Holt's  N.  P.  Caa.  435.  This  rule  la  now  ap- 
plied as  well  to  eases  mala  prohibita  as  mala 
in  se.  2  Bos.  &  Pull.  374,  375;  5  Barn.  &  Aid. 
341;   2   Wilson,  351;    17   Mass.   281. 

"The  policy  of  a  penal  statute  may  be  en- 
Urged,  not  for  the  purpose  of  inflicting  the  pen- 
alty, but  to  avoid  the  contract."  Dwarris  on 
Statutes,  752;  Mitchell  v.  Smith,  1  Binney, 
110-118;  4  Yeates,  34-54;  4  Serg.  &  Rawie,  151. 

No  recovery  can  be  had  for  printing  a  news- 
paper, whose  publisher  does  not  first  make  the 
affldavit  directed  by  the  act,  though  the  act 
does  not,  in  terms,  avoid  the  contract.  Mar- 
chant  V.  Evans,  8  Taunt.  142;  Roby  v.  West,  4 
N.  H.285. 

The  17  Geo.  III.  ch.  42,  sec.  1,  declares,  all 
bricks  made  for  sale  shall  be  2Vi  Inches  thick 
and  4  wide,  and  the  second  section  imposes 
twenty  shillings  for  every  thousand  bricka  so 
made  of  less  dimensions,  as  a  penalty.  Held, 
that  bricks  of  less  dimensions  could  not  be  re- 
covered for,  though  there  was  nothinjr  in  the 
act  declaring  the  sale  void.  Law  v.  Hodgson, 
2  Camp.  147. 

And  in  the  case  of  Sprergean  ▼.  McEIwain, 
8  Ohio,  442,  it  Is  decided,  that  where  the 
atatute  forbids  the  keeping  of  a  ninepin  alley, 
undftr  a  penalty,  a  carpenter  who  builds  one, 
Imowing  the  object,  eannot  reeover  the  price 
of  boDmac^ 
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It  would  be  useless  to  multlplv  authorltlef 
on  this  point.  The  courts  of  Enciand  and  this 
country,  with  a  rare  uniformity,  have  held  that 
every  contract  made  in  violation  of  the  laws  of 
the  land,  or  without  complying  with  its  provi- 
sions, or  which  is  made  in  disregard  or  contra- 
vention of  the  statute  or  common  law,  is  void, 
and  cannot  be  enforced  in  law  or  in  equity.  1 
Leigh's  N.  P.  6-13;  2  Peters,  530;  2  Carr.  & 
Payne,  472;  4  T.  R.  466;  3  lb.  454;  Cowper» 
101;  2  Doug.  608;  1  Maule  &  Selw.  503;  6 
Bam.  &  Ad.  887;  4  Peters,  410;  5  Johns.  320; 
1  Randolph,  76;  3  lb.  214;  1  Bam.  &  Creaa. 
102;  5  lb.  887. 

*Mr.  Juatice  Grier  delivered  the  ophi-  [*704 
ion  of  the  court: 

On  the  trial  of  the  issues  of  fact  In  this  case 
before  the  Circuit  Court,  the  defendant  offered 
to  read  the  deposition  of  William  S.  Rayner, 
which  had  been  taken  de  bene  esse,  under  the 
thirtieth  section  of  the  Judiciary  Act.  It  was 
objected  to  by  the  plaintiff's  counsel,  as  not 
coming  within  the  conditions  prescribed  by 
that  act.  The  court  admitted  tne  depositloii« 
and  sealed  a  bill  of  exceptions,  which  is  the 
foundation  of  the  first  assignment  of  error. 

A  notice  was  served  on  the  plaintifl^s  coun- 
sel, signed  by  the  commissioner  or  magistrate, 
and  stating  the  time  and  place  at  which  it  was 
intended  to  be  taken,  and  that,  '*I  shall  take 
the  deposition  of  William  S.  Rayner,  (about  to 
depart  the  State),  to  be  read  on  the  part  of  the 
defendant,  de  bene  esse,"  etc 

When  the  deposition  was  offered,  the  de- 
fendant proved  to  the  court,  that  "when  said 
deposition  was  taken,  said  Rayner  was  on 
his  way  to  the  republic  of  Texas,  to  reside 
there,  and  that  he  was  a  citizen  of,  and  m- 
sided  in,  said  republic." 

It  has  been  decided  by  this  court,  in  the  ease 
of  Bell  V.  Morrison,  1  Peters,  351,  that  'the 
authority  to  take  depositions  in  this  manner, 
being  in  derogation  of  the  rales  of  common  law, 
has  always  been  construed  strictly,  and  then- 
fore  it  Is  necessarv  to  establish  that  all  the  req- 
uisitions of  the  law  have  been  complied  wiUi 
before  such  testimony  la  admissible." 

The  conditions  imder  which  a  party  Is  per- 
mitted, and  a  magistrate  authorized,  to  take 
depositions  de  bene  esse,  under  this  act,  are, 
1st,  that  the  witness  lives  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles; 
2d,  or  is  bound  on  a  voyage  to  sea;  3d,  or  is 
about  to  ffo  out  of  the  United  States;  4th,  or 
out  of  sudi  district  to  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles,  be- 
fore the  time  of  trial;  5th,  or  la  ancient  or 
very  infirm. 

The  magistrate  Is  required  also  to  deliver  to 
the  court,  together  with  the  depositions  so  tak- 
en, a  certificate  of  the  reasons  of  their  being 
taken,  and  of  the  notice,  if  any,  given  to  the 
opposite  party.  In  order  to  entitle  the  party  to 
read  such  depositions  when  taken  and  certified 
in  due  form  of  law,  he  must  show,  that,  at  the 
time  of  the  trial,  1st,  either  the  witness  is  dead; 
2d,  or  gone  out  of  the  United  States;  3d,  or  to 
a  greater  distance  than  one  hundred  miles  from 
the  place  whei*e  the  court  is  sitting;  4th,  or 
that,  by  reason  of  age,  sickness,  or  bodily  In- 
firmity,  he  Is  unable  to  travel  and  appear  at 
court. 
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bronght  htmMlf  within  ttw  aonditloiu  whicb 
would  enable  bim  to  rekd  ft  depOBltioa  regular- 
ly taken  and  certified  aecordio^  to  the  Nqntal- 
tioni  of  tbU  act,  th«  queation  is,  whether  thia 
deposit  Ion  a  was  so  taken  and  eerti&ed. 
70S*]  *Th«  aottiorit7  or  juriidietioD  eon- 
terred  on  the  magistrate  bj  this  aot  la  special, 
and  oonflned  witoiQ  oertaln  limits  or  oondl- 
tloni,  and  the  facta  calling  for  the  exercise  of 
it  sbould  appear  upon  the  face  of  the  instru- 
ment, and  not  be  left  to  parol  proof.  The  act 
of  CongresB  requires  them  to  be  oertilied  by  the 
ma^trate.  It  would  be  reasonable,  also,  where 
notice  is  required  to  be  given  to  the  opposite 
partj,  that  such  notice  should  show  on  its  face 
that  the  oootingency  has  happened  whloh  «oa- 
feiB  jurisdiction  on  the  magistrate,  and  gtrei  » 
right  to  the  party  to  have  the  deposition  tatcen, 
BO  that  the  part*  on  whom  the  notloe  is  served 
may  be  able  to  Judge  whether  it  is  neoessarf  or 
proper  that  be  should  attend.  The  notice  in 
this  case  state*  only  that  the  witness  is  "about 
to  depart  the  State,"  not  that  be  is  bound  on 
a  voyage  to  sea,  or  about  to  go  out  of  the 
United  State*,  or  a  hundred  miles  from  th« 
plaoe  of  trial. 

This  notice  Is  appended  or  annexed  to  tbe 
deposition,  with  a  return  of  service  by  the  mar- 
shal; but  the  serrioe  is  not  certifled  by  the 
magistrate,  nor  does  he  certify,  aa  required  hj 
the  act,  "the  reasons"  for  taking  the  deposition. 
The  presenM  of  the  plaintifTs  attorney,  who 
declined  to  take  any  part  In  the  proceedings, 
cannot  affect  the  case,  or  amount  to  a  waiver  of 
any  objection  to  the  want  of  authority  appar- 
ent on  the  face  of  this  certificate. 

We  are  of  opinion,  therefore,  that  the  eonrt 
erred  In  admitting  this  deposition  t«  be  rc^d  to 
the  jury. 

The  third  and  fourth  exoeptiona  have  been 
abandoned  on  the  argument,  and  the  teoond 
does  not  appear  to  be  well  taken.  When  par- 
ties, with  a  full  knowledge  of  the  contents  of  a 
deposition,  agree  that  it  shall  be  read  to  tbe 
jury  on  the  trial  of  the  chum,  tbey  have  no 
right  to  complain  of  tbe  court  for  not  aielnd- 
Ing  from  tbe  consideration  of  the  jury  the  very 
matter  which  they  themselves  have  agreed 
should  be  read  to  them. 

The  record  in  this  case  does  not  show  that 
any  judgment  was  given  by  the  court  below  on 
the  demurrer.  It  a  defendant  plead  several 
pleas  in  bar,  rither  of  which  is  a  defense  to  the 
whole  action,  and  one  be  fonnd  In  his  favor,  he 
is  entitled  to  Judgment.  For  this  reason  the 
parties  may  have  eonsldered  tt  unnecessary  to 
pray  tbe  judgment  of  the  court  on  the  plea  de- 
murred to.  as  the  issues  on  the  other  pieas  had 
been  fonnd  in  IsTor  of  the  defeniiant,  and 
Judgment  rendered  thereon  for  him.  And  the 
plaiotill  here,  who  was  also  plaintiff  below,  can- 
not aatign  error  on  an  issue  in  which  there  was 
BO  Judgment  of  the  eonrt  below.  The  validi- 
ty of  toe  defense  set  up  In  that  pica  Is  oonse- 
quentlv  not  before  this  eourt,  and  cannot  be 
noticed.  But  aa  the  trial  of  these  issues  below 
took  place  before  the  deciston  in  this  court  of 
the  cases  of  Harris  v.  Runnels,  S  How.  135, 
TOB*]  'and  Sims  v.  Hundley,  d  How.  I,  and 
aa  these  eases  show  that  the  Issue*  of  fact  are 
Immaterial,  though  found  for  the  defendant, 
tbe  defense  will  probabtv  turn  wholly  im  the 
dtciaion  of  Uu  point  niwd  bj  the  oouimi. 


TIm  Judgment  of  the  CIrralt  Court  ia  reversed. 
Order. 

This  cause  came  on  to  be  bean]  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Ulssissippi,  and  was  argued  by  eounaal;  on  eon- 
sideratlon  wliereof,  It  U  now  here  ordered  anid 
adjudged  by  this  oonrt,  that  the  Judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  Is  hereby  reversed,  with  cost*;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 


THOMAS  TOWNSBND,  PUIntlff  In  Xmr. 
ROBERT  JBIOSON. 

Judgment  on  verdict— eeveral  eounta — not  er- 
roneous becauae  of  demurrer  to  speciai  plea  to 
part  of  count* — Mississippi  law. 


the  court  below,  yet,  under  the  psrtlenlsr  dtceB- 

.. J  .... _...... 1,^  y,^  sppear. 

t  which  bsd  not 

win  presume  thst  tb* 


stancss  ol  tbis 


KS  ol  tbls  case,  whli 
upon  the  rscord  of  a 
disposed  ot  this  COD 


(1  Btat.  at  Lar^e,  Bl)  forbids  s  reverMl  of  tl 
iDdsment  on  accaont  o(  the  omission  at  tb*  dan 
to  record  each  wslnr  or  orirrulliiB. 

Tbs  statutes  ot  Jeotslls  eismlned. 

Wbsre  there  are  •peclsl  and  general  coasts  In  * 
deelaratloD,  and  s  demurrer  Is  Died  wbleh  sleet* 
ODlj  the  ipeclal  coanta,  and  the  partr  sata  to  trtsi 
Bpon  tbe  general  Issas  plea  to  Ihs  general  eoDDta 
a  verdict  end  Judgmeat  so  ebtalned  will  not  be  set 
aslds  beennu  the  demurrer  wss  andlB[MMrd  ot. 
A  Btstnts  of  UlsalaslppI,  wbera  the  case  wa*  tried, 
■Hows  one  good  eonnt  to  sustsln  a  Judgment. 

Where  tbs  ptea  wss  bsd,  and  the  demarrar  wss 
to  s  replication  to  this  bad  plea,  tb*  lint  [anlt  Is 
fading  wa*  committed  br  the  detCndBD^  and 
Jadgmsnt  against  him  wa*  praperlf  girwa. 


Towntend,  to  reoover  a  sum  of  money  whU 
Jemison  hsd  paid  for  him  to  the  Missiaslppi 
Union  Bank,  at  Maoon.  The  oonslde ration  ap- 
pears to  have  been,  that  Towntend  should  take 
up  a  note  at  the  Commercial  Bank  of  Colatn- 
bus,  for  which  he,  Townsend,  was  bonnd  for 
one  John  B.  Jones;  but  in  what  manner  Towns- 
end's  taking  up  tbe  latter  note  would  benefit 
Jemison  did  not  appear  from  any  part  of  the 

■On  the  2I*t  of  May,  1M2,  tbs  sntt  [*TOT 
was  commenced  by  issiiing  a  summona,  wlud 
was   indorsed   as   follows: 

"This  action  of  aasumpalt  b  brought  to  n- 
cover  the  sum  of  $4,000,  with  interest  at  10  prr 
cent,  (paid  for  defendant),  from  2Tth  JanuarT, 
IStO,  to  Mississippi  Union  Bank|  defendant 
agreed  to  pay  for  plaintiff  same  amount  in  tbi 
Commercial  Bank  of  Columbus,  HissUslppi,  is 
consideration  that  plaintllT  would  pay  sama 
amount  for  falm  to  tbe  Mississippi  Union  Bank 
at  Macon;  this  action  is  brought  to  reeorer  said 
sum  of  money,  defendant  Iwnng  failed  to  eoB- 
ply  with  bia  promise. 

"Harris  ft  Harrison, 
^UiaUTi  Attorneys.* 
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The  declaration  originally  filed  was  amended, 
and  on  the  6th  of  December,  1842,  the  amended 
declaration  waa  filed,  which  contained  three 
apecial  counts  and  the  general  money  counta. 
Ae  first  of  the  three  special  counts  was  as  fol- 
lows, the  other  two  being  similar  in  substance. 

"Robert  Jemison,  who  is  a  citizen  of  the 
State  of  Alabama,  by  leave  of  the  court  for 
that  purpose  first  had  and  obtained,  by  at- 
tomey^  complains  of  Thomas  Townsend,  who 
is  a  citizen  of  the  Northern  District  of 
the  State  of  Mississippi,  and  who  was  sum- 
moned to  answer  the  said  plaintiff  of  a  plea  of 
trespass  on  the  case  in  assumpsit.  For  that 
whereas,  heretofore,  to  wit,  on  the  20th  day  of 
March,  A.  D.  1840,  at,  to  wit,  in  said  district,  in 
consideration  that  the  said  defendant  was  then 
and  there  bound,  and  liable  by  note  in  writing, 
to  the  Commercial  Bank  of  Columbus,  Missis- 
sippi, for  one  John  B.  Jones,  as  his  security 
for  about  the  sum  of  nine  thousand  eight  hun- 
dred and  six  ^m  dollars,  besides  interest  there- 
on; and  was  also  indebted  to  the  Mississippi 
Union  Bank,  at  its  branch  in  Macon,  in  tha 
County  of  Noxubee^  about  the  sum  of  three 
thousand  dollars,  on  a  note  of  four  thousand 
dollars,  executed  by  the  said  defendant  and 
others,  payable  at  Jackson,  at  the  banking 
house  of  the  said  Mississippi  Union  Bank,  at 
Jackson;  and  in  consideration  that  the  said 
plaintiff  would  take  up  the  said  last  mentioned 
note  to  the  Mississippi  Union  Bank,  and  would 
also  take  up  the  note  of  the  said  Jones  in  the 
Commercial  Bank  of  Columbus,  Mississippi,  on 
whidi  the  said  Townsend  was  liable  as  security 
as  aforesaid,  except  an  amount  equal  to  the 
amount  of  said  Townsend's  liability  to  the 
■aid  Mississippi  Union  Bank,  and  release  the 
aaid  Townsend  from  the  balance  of  his  said 
liability  to  the  said  Commercial  Bank,  he,  the 
said  defendant,  then  and  there  aj^reed  with  the 
aaid  plaintiff,  to  par  on  his  said  liability,  in 
the  said  Commerciaf  Bank  of  Columbus,  Mis- 
sissippi, the  same  amount  which  the  said  plain- 
tiff might  take  up  for  him,  the  said  Townsend, 
708*]  in  the  said  Mississippi  Union  Bank.  *And 
the  said  plaintiff  avers,  that  afterwards,  to 
wit,  on  the  10th  day  of  Biar,  in  the  year  1840, 
he  did  take  up  the  said  Townsend's  note,  in 
the  said  Mississippi  Union  Bank  above  stated, 
according  to  the  said  agreement,  amounting  to 
the  sum  of  three  thousand  and  ninety  -f/^ 
dollars.  And  the  said  plaintiff  further  avers, 
that  he  did  then  and  there,  to  wit,  on  the 
same  day  and  year  last  named,  at,  to  wit,  in 
aaid  district,  take  up  the  notes  of  the  said 
John  B.  Jones,  in  the  said  Commercial  Bank 
of  Columbus,  Mississippi,  on  which  the  said 
Townsend  was  security  as  aforesaid,  according 
to  his  said  agreement.  And  the  said  plaintiff 
in  fact  says,^  etc.,  etc 

The  subsequent  pleadings  were  as  follows: 

"And  the  said  defendant,  bpr  attorney,  comes 
and  defends  the  wrong  and  mjury,  when,  etc, 
and  says  he  did  not  undertake  or  promise  in 
manner  and  form  as  the  said  plamtiff  hath 
above  thereof  complained  against  him;  and  of 
this  he  puts  himself  upon  the  country,  etc 

"Cocke,  Smith  &  Gholson, 

"for  Defendant" 

"And  the  plaintiff  doth  the  like 

^Harris  &  Harrison, 
•PUintifl't  Attoram.* 


"And  for  further  plea  in  this  behalf,  the 
said  defendant,  as  to  tne  first,  second,  and  third 
counts  of  the  said  declaration,  iMiys,  that  the 
said  plaintiff  ought  not  to  have  or  maintain 
his  action,  because  he  says  that,  by  an  act  to 
prevent  frauds  and  perjuries,  it  is  enacted,  that 
no  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  anv  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
any  other  person,  unless  such  promise  or  agree- 
ment, or  some  note  or  memorandum  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  by 
liim  thereunto  lawfully  authorised.  And  the 
said  defendant  avers,  that  the  said  plaintiff 
hath  brought  his  action  to  charge  the  defend- 
ant for  the  debt  of  John  B.  Jones,  and  for  no 
other  purpose  whatever;  and  that  there  is  no 
agreement  in  writing  touching  the  promise  of 
the  said  defendant,  as  alleged  in  said  counts 
of  said  declaration,  to  answer  for  the  debt  of 
the  said  John  B.  Jones,  or  any  memorandum 
or  note  thereof  signed  bv  the  said  defendant, 
or  any  other  person  by  him  thereunto  lawfully 
authorized.  And  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment,  etc 

^Cocke,  Smith  &  Gholson, 
"for  Defendant." 

Plaintiff's   replication   to  defendant's   abovo 
stated  pleas,  fifed  at  December  Term,  1842,  in 
the  words  and  figures  following,  to  wit: 
*"The  United  SUtes  of  America^  Dis-   [*70t 

trict  Court  for  Northern  District  of  Missis- 
sippi, December  Term,  1842. 

"Robert  Jemison     1 

V.  (No.  108. 

"Thomas  Townsend.  J 

"And  the  said  plaintiff,  as  to  the  said  plea 
of  the  said  defendant  by  him  secondly  above 
pleaded,  said,  that  he,  the  said  plaintiff,  by 
reason  of  anything  by  the  said  defendant  in 
that  plea  alleged,  ou^ht  not  to  be  barred  from 
liaving  or  maintaining  Ids  aforesaid  actioa 
thereof  against  him,  the  said  defendant,  bo- 
cause  he  says  that  he,  the  said  plaintiff^  hath 
not  brought  his  action  to  charge  the  said  de- 
fendant for  the  debt  of  John  B.  Jones,  and  for 
no  other  purpose  whatever;  but  that  the  said 
action  is  brought  to  charge  the  said  defendant 
upon  his  said  several  original  promises  and 
undertakings,  founded  upon  the  said  several 
new  and  sufficient  considerations  in  the  said 
count  of  said  declaration  stated  and  set  forth; 
and  tills  he  prays  may  be  inquired  of  by  the 
country.  Harris  &  Harrison, 

"PlaintiiTs  Attorneys.** 

Defendant's  demurrer  to  plaintiff's  replica- 
tion, filed  at  December  Term,  1842,  in  the 
words  and  figures  following,  to  wit: 

"And  the  said  defendant  saith,  that  the  said 
replication  of  the  said  plaintiff  to  the  said  see- 
ond  plea  of  the  said  defendant  is  not  sufficient 
in  law  for  the  said  plaintiff  to  have  or  main- 
tain Ilia  action  aforesaid;  and  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment,  etc 

%holson  £  Smith, 
"for  Defendant." 

In  this  condition  of  the  pleadings,  it  ap- 
peared by  the  record  that  the  parties  went  to 
trial,  when  the  jury  found  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  $3,451.88. 

The  trial  took  place  on  the  12th  of  December^ 
1842. 
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An  execution  was  issued  upon  the  judgment, 
then  an  alias,  a  pluries,  and  an  alias  pluries. 

On  the  5th  of  June,  1845,  a  writ  of  error  was 
sued  out,  which  brought  the  case  up  to  this 
court. 

It  was  ar^ed  by  Mr.  Cocke  for  the  plaintiff 
in  error.    Uis  argument  was  as  follows: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi.  The  facts  may  be  briefly  stated 
to  be  these:  Jemison,  the  defendant  in  error, 
instituted  an  action  of  assumpsit  in  the  court 
below  against  Townsend,  to  recover  the  sum 
of  three  thousand  and  ninety  dollars  and  forty- 
one  cents,  which  Jemison  paid  for  Townsend  to 
the  Mississippi  Union  Bank,  upon  the  agree- 
TIO*]  ment  of  Townsend  *to  pay  the  same 
amoimt  for  Jemison  to  the  Commercial  Bank 
of  Columbus,  Mississippi,  upon  a  note  of  one 
John  B.  Jones,  upon  which  Townsend  was  in- 
dorser  for  Jones.  In  the  declaration  filed  at 
June  Term  of  said  court,  1842,  there  is  a  special 
count,  to  which  is  added  the  usual  money 
countis.  There  is  a  demurrer  to  the  special 
count,  1st,  because  there  is  no  legal  cause  of 
action  set  out;  2d,  because  no  legal  breach  is 
designated;  and  to  the  money  counts  non  as- 
sumpsit was  pleaded.  The  court  below  made 
no  disposition  of  the  demurrer,  but  gave  leave 
to  the  parties  to  amend  their  pleadings  at  the 
next  term.  Jemison  filed  an  amended  declara- 
tion, containing  three  special  counts  on  the 
above  facts,  placing  them  under  different 
phases,  and  also  adding  the  usual  money  counts ; 
non  assumpsit  was  pleaded  to  the  money 
coimts,  and  to  the  special  counts  was  pleaded 
the  statute  of  frauds  and  perjuries.  There  was 
a  special  replication  to  the  last  plea  pleaded, 
to  which  the  defendant  demurred,  and  the 
court  below  tried  the  cause  without  making 
any  disjposition  of  the  demurrer,  and  permitted 
the  plamtiff  below  to  proceed  to  final  judgment 
over  the  demurrer.  The  case  being  tried  in 
Mississippi,  it  is  believed  the  rule  governing 
such  cases  in  that  State  should  prevail.  The 
regularity  of  these  proceedings  being  the  sub- 
ject of  inquiry  on  oehalf  of  the  plaintiff  in 
error,  we  maintain,  1st.  That  the  statute  of 
frauds  and  perjuries  pleaded  is  a  full  and  con- 
clusive defense  to  the  matters  alleged  in  the 
declaration.  2d.  That  the  demurrer  to  the  rep- 
lication raised  the  question  of  the  sufliciency 
of  the  matters  contained  in  the  whole  declara- 
tion in  law  to  charge  the  defendant  upon  the 
agreement  set  out;  and  it  was  error  in  the 
court  below  to  have  permitted  the  plaintiff  to 
proceed  to  final  judgment  while  the  demurrer 
was  pending  and  undetermined.  3d.  That  the 
defendant  was  entitled  to  his  judgment  in  the 
court  below  upon  his  demurrer.  Let  us  ex- 
amine, first,  the  three  several  counts  contained 
in  the  declaration.  The  first  count  is  as  fol- 
lows, in  substance:  In  consideration  that  de- 
fendant was  liable,  by  note,  as  security  for 
one  John  B.  Jones,  to  the  Commercial  Bank  of 
Columbus  for  about  $9,806.50,  and  was  indebt- 
ed to  the  Mississippi  Union  Bank  about  $3,000 
on  a  note  of  $4,000,  and  in  consideration  that 

elaintiff  would  take  up  said  last  note  to  the 
fniou  Bank,  and   would    also    take    up    said 
Jones's    in    the   Commercial    Bank,   except   an 
Mmount  eguai  to  the  amount  of  defendant's 
Jiabilitf  to  thB  Union  Bank,  and  relieve  dis- 
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fendant  from  the  balance  of  said  debt  to  the 
Commercial  Bank,  defendant  agreed  with  and 
promised  plaintiff  to  pay,  on  his,  defendant's, 
liability  to  the  Commercial  Bsnk,  the  amount 
which    plaintiff   might   take   up   for   him,   de- 
fendant, in  the  Union  Bank;  and  that  plaintiff 
did  *take  up  defendant's  note  in  the   [*711 
Union  Bank,  to  the  amount  of  three  thousand 
and  ninety  ^A  dollars,  and  did  take  up  said 
note  to  the  Commercial  Bank,  and  defendant 
has  never  paid  plaintiff  nor  the  Commercial 
Bank.     To  this  count  the  defendant  pleaded 
that  the  plaintiff's    action    was    brought    to 
charge  him  upon  a   promise  to   pay   him  the 
debt  of  John  B.  Jones,  and  that  the  statute  of 
frauds    and    perjuries — How.    dt    Hutch.    Miss. 
Digest,  370,  371 — barred   any  such   action  on 
such  promise.     To  this  plea  the  plaintiif  re- 
pleaded, and,  by  his  replication,  denies  that  tiie 
count  is  on  a  promise  to  pay  Jones's  debt.    To 
which    the   defendant    demurs,    and    for    gjud 
cause;  for  the  defendant's  promise  to  pay  so 
much  of  Jones's  debt,  contained  in  the  declara- 
tion, is  clearly  a  promise  to  pay  the  debt  of 
another  person,  within  the  statutes  of  frauds 
and  perjuries  aforesaid.    The  replication  denies 
that  the  count  is  brought  on  any  such  promise, 
and  thus  the  replication  denies  the  count  itself, 
and  is  as  good  a  defense    aa    the    defendant 
could  have  desired.    What  better  defense  could 
he  ask  than  that  the  plaintiff  should,  by  hii 
own  pleadings,  deny  the  cause  of  action  set  out 
in  the  count?     For  this  reason,  the  demurrei 
was  well  taken,  and  should  have  been  sustained 
But   again,  in   support   of  the  demurrer^  the 
plaintiff  shows   that  he   himself  took  up  the 
whole  debt  to  the  Commercial  Bank,  when  the 
contract  set  out  was  that  he  was  to  take  up 
a  part  thereof  only,  and  was  to  leave  such  part 
as  was  equal  to  the  amount  paid  to  the  Union 
Bank  by  plaintiff,  to  be  paid  by  defendant  to 
the    Commercial    Bank.     Townsend'a    promise 
was  to  pay  that  amount  to  the  Commercial 
Bank  upon  Jones's  debt,  and  not  to  pay  the 
plaintiff  by  taking  up  the  whole  of  Jones's  debt 
to  the  Commercial  Bank.    Plaintiff  put  it  oat 
of  the  defendants  power    to    pay    the    Com- 
mercial Bank.    He  relates  the  contract  set  out, 
and  then  seeks  to  recover  damages  of  defend- 
ant for  a  breach  which  was  brought  about  by 
his  own  breach  of  the  contract  first  committed. 
Again,  it  was  Jones's  debt  that  plaintiff  took 
up.     Thus,   in   direct   violation   of   the   agree- 
ment, Jones  was  the  principal  in  the  note  at 
the  Commercial  Bank,  and,  as  sudi,  was,  under 
the  statute  of  this  State,  first  liable  directly  for 
the  payment  of  the  note,  either  to  the  bank  or 
the  plaintiff.     Townsend  being  a  mere  accom- 
modation security  for  Jones,  the  bank  eould  not 
hold  Townsend  responsible  for  the  money  until 
Jones  had  been  pursued  to  insolvency;  and  if 
the  bank  cannot,  how  can  Jemison  hold  Town- 
send  responsible,  until  he  first  fail  to  collect 
it  from  Jones?    The  count  shows  that  Towns- 
end  was  a  mere  indorser  for  Jones,  and  Jones 
being  first  directly  liable    to    pay    the   Com- 
mercial Bank  debt,  for  aught  that  appears  to 
the  contrary  he  may  have  paid  the  plaintiff 
the  whole  amount  of  said  note.    As  *the  [*71S 
plaintiff  voluntarily  took  that  amount  of  the 
Commercial  Bank  debt,  which,  by  his  contract, 
he  was  bound  to  have  left  to  be  paid  by  the 
^el«adAXk\>t  ^  Vaa  ^laoed  it  out  ol^the  powet 
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of  the  defendant  to  comply;  let  him  seek  hit 
remedy  on  the  note,  and  not  hring  hia  action 
to  recover  damagea  for  a  breach  which  he  him- 
self waa  the  cause  of.    The  demurrer  was  good 
aa  to  the  replication  and  first  count,  and  yet 
the  plaintiff  passed  the  demurrer  in  the  eourt 
below  unnoticed,  and  the  court  permitted  him 
to  proceed  to  judgment  without  joinder  in  the 
demurrer,  and  without  making  any  diaposition 
of  it.    If  the  demurrer  waa  well  taken,  judg- 
ment ahould  have  been  for  the  defendant;  If 
not,  a  judgment  of  respondeat  ouster  ought  to 
have  been  entered  by  the  action  of  the  court; 
the  defendant  below  could  not  take  issue  on 
the  replication.     See  How.  &  Hutch.  Digest, 
616;  Revised  Ck)de  of  Mississippi,  120;  Walker 
v.  Walker,  6  How.  Miss.  600;  Bright  v.  Row- 
land, 3  lb.  416;  Davis  v.  Singleton,  2  lb.  681; 
Brown  v.  Smith,  6  lb.  387.    The  second  count 
states,  that,  in  consideration  that  the  defend- 
ant waa  boimd  to  the  Commercial  Bank,  by 
note,  as  security  for  Jones,  and  waa  also  in- 
debted to  the  Mississippi  Union  Bank  in  the 
sum  of  three  thousand  dollars  on  a  note  for 
four  thousand  dollars,    and    in    consideration 
that     the     plaintiff     would     take     up     the 
note  in  the  Union  Bank,  defendant  promised 
plaintiff  to  pay  same  amount  on  said  note  in 
said  Commercial  Bank,  and  plaintiff  did  take 
up  said  note  of  defendant  in  said  Union  Bank, 
and  paid  the   sum    of    three    thousand    and 
ninety  fgj.  dollars;  yet  defendant  has  not  yet 
paid  the  Commercial  Bank  on  said  note  of  John 
b.   Jones,  on   which  defendant    is    liable    as 
aforesaid.    To  this  the  above  plea  was  pleaded, 
also  that  the  promise  declared  on  was  to  pay 
the  debt  of  another,  and  that  the  statute  of 
frauds  and  perjuries  aforesaid  was  a  bar.    And 
to  said  plea  plaintiff  also  repleaded,  and  by  the 
replication  denied  that  the  promise  declared  on 
waa  a  promise  to  pay  the  debt  of  Jones;  and 
thus  the  plaintiff  denies  hia  own  second  count. 
And  thereupon,  the  defendant  demurs,  aa  weU  he 
might.     The  defendant  could  have  no   better 
defense  than  the  denial  of  the  plaintiff  of  his 
own  cause  of  action;  and  upon  such  denial,  the 
defendant  rightfully  demurred  to  any  further 
answer.    See  the  same  authorities.    Again,  has 
plaintiff  ever  sustained  any  injury  by  reason 
of  defendant's  failure  to  pay  Jones's  debt?    It 
ia  a  matter  of  no  moment  to  plaintiff  whether 
defendant   paid   or   whether    Jones    paid,    or 
whether  Jones's  debt  waa  paid  at  all;  ne  shows 
no    affinity    between    himself    and    Jones,    or 
Jones's  debt,  whereby  the  payment  would  have 
been  an  advantage,  or  the  nonpayment  a  dis- 
advantage, to  plaintiff.    How  could  the  failure 
of   defendant   to  pay  a   debt   to   Commercial 
718*]  Bank,  for  which  he,  as  *the  security  of 
Jones,  owed  said  bank,  affect  the  plaintiff,  who 
waa  a  stranger  to  said  debt?    The  Commercial 
Bank  is  competent  to  take  care  of  its  own 
matters;   and  the  declaration  does  not  show 
that  plaintiff  was  guardian  or  trustee  for  said 
bank,  or  that  he  was  in  any  wise  interested  in 
the  payment  of  a  debt  due  to  it.    If  the  plain- 
tiff  has   taken   up   defendant's    note    to    the 
Union  Bank,  let  him  sue  on  the  note,  and  not 
seek   to  recover  damages  when  he  oould  not 
possibly  sustain  any,  by  reason  of  the  nonpay- 
ment by  defendant  to  Commercial  Bank  of  said 
not«  to  Jones.    The  third  count  statea  that  de- 
fendant, in  eonaidaratioD  that  he  waa  indebtCNi 


to  the  Union  Bank  by  sereral  notes,  and  in 
consideration  that  he  waa  liable  for  John  & 
Jones  to  Commercial  Bank  for  about  $0306.60, 
and  in  consideration  that  plaintiff  would  take 
up  any  or  all  of  said  notes  in  the  Union  Bank, 
agreed  with  plaintiff  to  jpay  to  the  credit  of 
defendant's  note  in  the  Commercial  Bank,  oa 
which  he  was  security  for  Jones,  whatever  sum 
plaintiff  should  pay  to  the  Union  Bank  In 
taking  up  the  liabilities  of  said  defendant  in 
the  Union  Bank;  and  the  plaintiff  haa  taken  up 
defendant's  liabilities  to  the  Union  Bank  to  the 
amount  of  $8,000,  and  yet  the  defendant  haa 
not  paid  the  Commercial  Bank  same  amount 
of  money,  but  refuses  to  pay  same.  If  defend- 
ant has  refused  to  pay  the  Commercial  Bank,  ia 
glaintiff  injured  thereby  T  If  he  haa  not  paid, 
e  is  still  bound  to  pay;  and  whatever  he  has 
paid  or  has  not  paid,  or  ia  boimd  or  is  not 
bound,  does  not  in  any  wise  affect  the  plain- 
tiff. The  Commercial  Bank  may  have  for- 
given the  debt,  or  cancelled  the  notes,  or  Jonea 
may  have  paid  it;  and  whether  the  bank  for- 
gave the  debt  or  not,  or  whether  it  be  can- 
celled or  not,  in  no  wise  affects  the  plaintiff. 
If  defendant  had  paid  the  Commercial  Bank,  aa 
he  was  already  bound  to  do  as  the  security  of 
Jones,  Jemison  would  not  have  been  any  better 
off;  and  if  defendant  haa  not  paid  the  Com- 
mercial Bank,  it  is  the  banlrs  own  affair 
whether  it  is  ever  paid,  and  to  Jemison  it  mat- 
ters not  whether  it  is  ever  paid,  mie  three 
counts  are  wholly  void  of  any  cause  of  action; 
if  the  plaintiff  haa  paid  money  for  defendant, 
let  him  sue  for  it,  but  not  seek  to  recover  dam- 
ages for  the  breach  of  a  promise  to  pay  the 
Commercial  Bank  a  debt  which  the  defendant 
was  already  bound  to  pay  by  his  promissory 
note,  and  to  pay  which  a  promise  to  Jemison, 
who  waa  a  perfect  stranger  as  to  the  debt  doe 
to  the  Commercial  Bank,  creates  no  new  obli- 
gation. As  to  the  other  counts  for  money  had 
and  advanced,  money  paid,  laid  out,  and  ex- 

S ended,  and  for  money  had  and  received,  they 
o  not  austain  any  action,  because  plaintiff 
hath  appended  thereto  no  bill  of  particularsy 
except  a  promissory  note  made  by  defendant, 
and  others  to  the  Union  Bank.  Plaintiff  can 
give  nothing  in  ^evidence,  under  the  [*714 
common  counts,  except  what  is  contained  in 
his  bill  of  particulars.  See  Statutes  of  Mis- 
sissippi, How.  &  Hutch,  Digest,  600.  And  ha 
cannot  give  his  note  in  evidence  under  said 
count,  because  it  is  a  note  given  to  the  Union 
Bank  by  defendant  and  others,  and,  by  the  act 
of  the  Mississippi  Legislature,  the  bank  could 
not  aasign  this  note.  See  Laws  of  1840,  p.  16; 
3  Smedes  &  Marsh.  661.  Here,  by  virtue  of 
this  law,  Jemison  could  get  no  such  interest  in 
the  note  aa  to  authorize  him  to  sue  him  in  his 
own  name;  for,  in  fact,  no  title  passed  to  him 
in  the  note;  the  note  is  not  negotiable  nor  as- 
signable or  transferable  hereby.  Then  the 
court  oould  not  permit  him  to  practice  a  fraud 
upon  the  law  by  waiving  his  action  on  tho 
note,  and  use  it  in  evidence  to  sustain  a  risht 
of  action  against  the  defendant,  where  he  holda 
the  note  itself  in  direct  and  known  violation 
of  the  statute;  this  note  is  still  the  property  of 
the  Union  Bank.  There  being  no  bill  of  par- 
ticulars filed  bv  plaintiff,  except  this  note,  and 
not  being  lawfully  possessed  of  it,  it  was  not 
properlj  intToduotti  \a\A  ^%  \)»^  ^\  ^^aa^2ff^«xv 
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and  for  the  want  of  lueh  a  bill  of  particulars 
as  the  law  requires,  the  common-oounts  in  the 
declaration  are  wholly  void  of  anv  right  of  ac- 
tion; and  it  was  error  to  admit  the  note  under 
the  money  counts;  the  bank  could  not  assisn 
the  note  because  it  is  against  the  law  of  the 
State.  The  Supreme  (k>urt  will  reverse  a 
jud^ent  obtained  upon  a  contract  entered  in- 
to m  violation  of  the  statutes  of  the  State. 
See  2  Peters,  639.  Suppose  Townsend  had  paid 
the  note,  he  is  bound  to  know  the  law,  that 
the  bank  conld  not  assiffn  his  note,  and  could 
recover  the  amount  of  tne  debt  again  of  him, 
if  he  pays  it  to  the  plaintiff.  See,  also,  4 
Peters,  410.  We  therefore  contend  that  the 
judgment  should  be  reversed,  and  judgment 
rendered  for  Townsend  on  his  demurrer. 

Mr.  Justice  Woodbttry  delivered  the  opinion 
of  the  court: 

The  original  action  in  this  case  was  as- 
sumpsit. Though  the  declaration  contained 
several  counts,  some  one  a  special  promise  and 
some  for  money  paid  and  received,  it  was  in- 
dorsed on  the  original  summons,  that  the  action 
was  "brought  to  recover  the  sum  of  $4,000  and 
interest  at  ten  per  cent,  paid  for  defendant, 
from  27th  of  January,  1840,  to  Mississippi 
Union  Bank,"  etc.,  etc. 

There  was  a  demurrer  and  other  pleadings  as 
to  this  declaration,  which  it  is  not  necessary  to 
repeat,  as  leave  was  given  to  amend  through- 
out; and  en  the  6th  of  December,  1842,  a  new 
declaration  was  filed,  consisting  of  three  special 
counts  and  the  usual  money  counts,  all  of 
which  must  of  course  be  for  the  original  caube 
of  action. 

On  the  9th  of  December,  1842,  the  defendant 
715*]  pleaded  the  ^general  issue  of  non  as- 
sumpsit to  the  whole  declaration;  and,  for 
further  plea  to  the  three  special  counts,  averred, 
that  the  suit  was  brought  to  charge  him  for 
the  debt  of  John  B.  Jones,  and  for  no  other  pur- 
pose, and  that,  there  being  no  evidence  of  his 
promise  in  writing,  the  suit  was  barred  by  the 
statute  of  frauds  and  perjuries.     To  this  the 

ElaintilT  replied,  that  the  suit  was  not  so 
rought,  but  on  original  promises  made  by  the 
defendant.  The  latter  filed  a  general  demurrer 
to  this  replication. 

On  the  12th  of  December,  the  general  issue 
joined  as  to  the  whole  declaration  appears  to 
have  been  tried,  and  a  verdict  returned  for  $3,- 
451.88,  for  which  sum,  at  the  same  term,  judg- 
ment was  rendered  and  execution  issued. 

Nothing  further  took  place  till  June  5th, 
1845,  when  this  writ  of  error  was  brought  to 
reverse  the  judgment,  assigning  as  the  |p-ound 
for  it,  that  the  demurrer  to  the  replication 
should  first  have  been  disposed  of,  and  that  the 
statute  of  frauds  pleaded  in  the  preceding  plea 
was  a  full  defense  to  the  matters  alleged  by 
the  original  plaintiff. 

This  case  presents  some  questions  of  practice 
and  of  pleading  which  possess  no  little  difficul- 
ty.   They  must  be  settled  chiefly  by  the  reasons 
which  may  be  applicable  to  them;  and  when 
precedents  in  this  court  are  not  found  for  a 
guide  in  aid  of  those  reasons,  they   may  be 
strengthened   by  analogies  established   in  the 
State  courts  or  in  England,  where  the  systems 
of  pIcMdtng  and  practice  are  somewhat  similar. 
ft  »eem»  propetf  And  if  ooncedad,  that,  ^u  4 
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cause  where  several  pleas  are  filed,  as  henL  and 
some  terminate  in  a  demurrer  and  others  m  an 
issue  to  the  jurv,  they  should  all,  as  a  general 
rule,  unless  waived  or  withdrawn,  be  in  some 
way  disposed  of  bv  the  court.    The  leading  in- 
quiry, then,  is,  if  enough  appears  in  all  tbt 
proceedings  here  to  render  it  probable  that  tht 
issue,  in  law  no  less  than  in  tact,  was  in  some 
way  disposed  of,  though  this  is  not,  eo  nomine, 
mentioned  in  the  record.    Assuredly,  it  is  usual 
in  this  country,  as  a  mater  of  practice,  when 
there  is  an  issue  of  fact  and  another  of  law  in 
the  same  action,  to  have  the  question  of  law 
heard  and  decided  first.     Green  v.  Dulany,  2 
Munf.  518;  Muldrow  v.  McLelland,  1   Litt.  4; 
Co.  Utt.  72,  a;  Com.  Dig.  Pleader,  Demurrer, 
22.    The  28th  rule  for  the  circuit  courts  accords 
with  this,  by  directing  that,  in  such  cases,  "the 
demurrer  shall,  unless  the  court  shall,  other- 
wise, for  good  cause,  direct,  be  first  argued  and 
determined,"  because  a  decision  on  that,  if  one 
way,  that  is.  if  in  favor  of  the  demurrer,  will 
frequently   aispose   of   the   whole   cause,  and 
supersede  the  expense  and  necessity  of  a  jury 
trial  of  the  other  issue,  as  well  as  give  an  op- 
portunity to  move  for  an  amendment.    5  Bm. 
Abr.  Pleas  and  Pleading,  No.  1;  Tidd's  Prae. 
476;  Dubery  ▼.  Paige,  2  D.  &  E.  394.    Yet  this 
course  *being  a  matter  of  sound  discre-  1*7 14 
tion   in  the  court  rather  than  of  fixed  or  inflexible 
right,  it  cannot  always  be  absolutely  presumed 
to  have  been  pursued.    See  28th  Rule,  ante,  and 
cases  before  cited;  2  D.  &  £.  394;  1  Saandert, 
80,  note.    But  as  it  is  usual,  and  the  defendant 
in  this  case  did  not  flle  any  exception,  as  if 
there  had  been  a  refusal  by  the  court  to  decide 
flrst  on  the  demurrer,  the  presumption  does  not 
seem  so  strons  that  there  had  been  a  refusal  or 
neglect  to  do  it,  as  that  the  demurrer  had  been 
waived  by  the  defendant,  or,  if  not*  waived, 
had  been  decided,  and  the  particular  minute  of 
this  on  the  record  omitted  by  a  mistake  of  the 
clerk.    Several  other  circumstances  exist,  which, 
in  connection  with  these,  contribute  to  strength- 
en this  last  presumption,  and  to  justify  us  on 
legal  grounds  in  inferring  that  one  of  the  abovt 
events,  either  a  waiver  or  decision  of  the  de- 
murrer, actually  took  place  here.     First,  as  to 
those  in  favor  of  the  position  that  the  demur- 
rer was  waived.    Only  one  cause  of  action  exist- 
ed here,  though  set  out  in  several  counts.    This 
is  stated  not  only,  as  before  mentioned,  in  the 
summons  by  the  original  plaintiff,  but  by  the 
defendant  in  his  special  plea,  and  in  the  ar- 
gument   of   his    counsel.     The   general    issue, 
which  was  joined  and  tried,  went  to  the  whole 
declaration;  and  under  that,  at  the  trial,  anj 
parol  evidence  offered  in  its  support  could  have 
oeen    objected    to    as    within    the    statute  of 
frauds,  which  seems  to  have  been  the  whole  de- 
fense, as  well  as  under  the  special  plea  setting 
up  this  statute  against  the  special  counts.  Thii 
is  clear  from  the  books  of  practice.    1  Chit.  PL 
515;  2  Leigh's  N.  P.  1066;  1  Tidd's  Prae.  64& 
Though,  to  be  sure,  it  could  be  pleaded  spedsl- 
ly,  also,  and  this  may  now  be  necessary  under 
the  new  rules  of  court  in  England.    1  Bmgh.  N. 
C.    781;    2  Crompt.   Mees.   Rose   627.     Hence, 
from  abundant  caution  lest  this  objection  might 
not  be  admissible  under  the  general  issue,  the 
special   plea  here  was  probably  at  first  filed. 
But  before  the  trial  came  on,  which  was  three 
^j%  «fUr«  It  ia  likelT  that  the  defendant  ksd 
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become  oonvinoed  that  it  was  admissible,  under 
the  general  issue,  and  therefore  went  to  trial 
without  having  the  demurrer  first  argued  and 
decided,  or  event  joined,  but  waived  it.  If,  on 
the  eontrarj,  he  concluded  to  trr  the  issue  to 
the  jury  first,  and  then,  if  not  allowed  there  to 
make  his  objection  as  to  the  statute,  to  argue 
the  demurrer  afterwards,  the  inference  would 
be  equally  strong,  that  he  was  allowed  to  urge 
the  objection  at  the  trial,  and  had  a  decision 
on  it  there,  and  therefore  waived  his  special 
plea  and  demurrer,  and  a  separate  and  unneces- 
sary decision  on  them,  afterwards.  Such  was 
the  presumption  in  the  case  of  Bond  v.  Hills,  3 
Stewart,  Alabama,  283,  more  fully  explained 
hereafter.  It  was  held  likewise  in  Morrison  v. 
717*]  Morrison,  3  Stewart,  *444,  that  if  a  de- 
murrer and  an  issue  of  fact  were  to  the  same 
matter,  and  the  latter  was  tried  first,  it  must 
be  presumed  that  the  other  had  been  waived. 

In  Dufan  v.  Couprey's  Heirs,  6  Peters,  170, 
a  writ  of  error  was  brought,  for  the  same  gen- 
eral cause  as  here,  that  one  of  the  pleas  intend- 
ed for  the  court  did  not  appear  by  the  record 
to  have  been  decided.  But  the  court  sustained 
the  judgment  below;  the  other  plea,  on  exam- 
ination, as  will  soon  be  shown  to  be  the  case 
here,  being  found  immaterial  after  the  finding 
of  the  jury.  Where  one  material  issue  is  de- 
cided going  to  the  whole  declaration,  it  is 
of  no  consequence  how  an  immaterial  issue  go- 
ing only  to  a  part  of  it  is  found,  if  no  injury 
be  done  by  it  to  either  party.  6  Missouri,  544. 
And  by  parity  of  reasoning,  it  would  be  of  no 
consequence  whether  it  was  decided  at  all  or 
not,  if  enough  else  is  decided  to  dispose  prop- 
erly of  the  whole  case. 

What  fortifies  these  views  is  the  fact  that 
the  defendant  never  procured  a  joinder  to  his 
demurrer  by  the  plaintiff.  As  he  interposed 
this  defense  in  a  special  plea,  and  filed  the  de- 
murrer to  the  replication,  it  would  be  mate- 
rial for  him,  if  wanting  a  decision  on  them, 
to  get  the  pleadings  finished.  He  should  have 
moved  for  a  joinder,  or  got  a  rule  for  one  (1 
Chit  PL  628),  and  should  likewise  have  moved 
for  a  decision  on  them,  if  desired,  before  a 
final  judgment  was  rendered  on  the  verdict. 
It  is  true  that  some  books  appear  to  consider 
it  the  duty  ot  the  plaintiff  to  jom  in  a  demurrer 
soon  after  it  has  been  tendered  by  the  de- 
fendant. But  this,  it  is  believed,  generally  de- 
pends on  a  positive  rule  of  court,  which  may 
exist,  to  require  it.  33d  Rule  of  Practice  for 
Courts  of  Equity,  1  How.  43;  William's  case. 
Skinner,  217.  And  without  such  rule,  as  in 
this  case,  he  may  need  and  take  time  to  decide 
on  making  a  motion  to  amend,  before  joining; 
and  the  harshest  penalty  proper  for  delay  in  the 
joinder  would  seem  to  be,  that  the  demurrer 
may  be  considered,  when  requested  by  the  par- 
ty making  it,  though  no  formal  joinder  has 
taken  place.  3  Levinz,  222;  Skinner,  217.  The 
omission  of  the  defendant,  then,  to  obtain  a 
joinder,  to  which  he  was  by  law  entitled  (1 
Chit.  647;  Barnes,  163),  the  omission  to  add 
one  himself,  which  is  sometimes  permissible  (5 
Taunt.  164,  and  1  Pike,  Ark.  180),  and  the  omis- 
sion to  request  a  decision  without  any  joinder, 
as  he  may  after  much  delay  (Skinner,  217), 
all  appear  on  the  record,  and  look  not  only  like 
a  waiver  of  a  decision  on  the  demurrer  by  the 
defendant,  but  a  neglect  of  hif  own  duties  on 
11  li.  ed. 


the  subiect.  A  waiver  of  a  demurrer  often 
takes  place,  and  is,  by  law,  permissible.  1 
Tidd's  Pr.  710;  1  East,  135;  2  Bibb,  62;  1  Bur- 
row, 321;  2  Strange,  1181.  Quilibet  renuntiare 
potest  jure  pro  se  *introducto.  The  [*718 
want  of  a  decision  would,  in  this  aspect  of 
the  subject,  seem  to  be  by  his  own  consent ;  and 
consensus  tollit  errorem.  The  course  of  the  de- 
fendant appears  to  have, been,  practically  and 
substantially,  if  not  formally,  an  abandonment 
of  a  wish  for  any  separate  decision  on  the 
demurrer.  See  cases  of  this  kind.  Wright  et 
al.  V.  Hollings worth,  1  Peters,  165;  Bac.  Abr. 
Error,  K.  5;  Vaiden  v.  Bell,  3  Randolph,  448; 
Patrick  T.  Conrad,  3  Marsh.  613;  2  Marsh.  227; 
Casky  v.  January,  Hardin,  539.  As  a  plea  of 
the  general  issue,  while  a  demurrer  is  pending 
undisposed  of,  is  considered  a  waiver  of  it. 
Cobb  V.  Ingalls,  Breese,  180. 

In  another  view  of  the  subject,  looking  tu 
the  defendant's  own  neglect  as  the  cause,  a 
party  cannot  be  allowed  to  take  advantage  of 
his  own  wrong  or  inattention.  Thus  it  has 
been  decided,  that  a  writ  of  error  will  not  lie 
for  one's  own  neglect  or  irregularity.  1  McCord» 
205;  1  Pike,  Ark.  90;  Kiiicaid  v.  Higgins,  1 
Bibb,  396;  2  Blackf.  71;  3  McCord,  302,  477; 
Kyle  V.  Heiyle,  6  Missouri,  544.  It  strengthens 
these  conclusions,  that  the  original  defendant 
seems  to  have  long  acquiesced  in  what  he 
now  excepts  to-^hat  he  does  not  appear  to 
have  asked  for  a  decision  on  the  demurrer, 
to  have  made  any  complaint  at  the  time  of 
the  demurrer  not  being  decided,  to  have  filed 
any  motion  about  it,  offered  any  bill  of  ex- 
ceptions, or  even  brought  any  writ  of  error, 
till  after  the  lapse  of  nearly  three  years.  80 
much  as  to  the  waiver  of  the  demurrer.  But  if 
the  demiu-rer  was  not,  in  truth,  waived  or 
withdrawn  by  the  defendant,  or  cannot  be  now 
so  considered,  from  all  which  appears  on  the 
record,  the  presumption  from  all  is  evident, 
that  the  demurrer  and  special  plea  were  actual- 
ly decided  on  by  the  coujrt,  and  the  omission 
to  enter  it  on  the  record  may  be  cured  by 
the  statute  of  jeofails.  Such  a  decision  would 
have  been  its  ordinary  and  proper  course  of  pro- 
ceeding. 

This  court  has  held,  in  a  state  of  things 
much  like  this,  as  will  soon  be  more  fully  ex- 
plained, that  it  was  bound  to  presume  that 
^'justice  was  administered  in  the  ordinary 
form."  4  How.  167.  And  hence,  in  3  Stew- 
art (Alabama),  447,  448,  where  a  decree  was 
averred  in  the  record,  but  not  its  form,  it 
was  presumed  to  have  been  in  the  ordinary 
form.  The  court  could  not  properly  have 
decided  and  given  judgment  for  the  plaintiff 
in  this  case,  as  it  did,  and,  as  must  be  per- 
sumed,  properly,  in  the  first  instance,  if  the 
demurrer  had  not  been  waived  or  settled  in 
favor  of  the  plaintiff.  Nor  was  the  defendant 
likely  to  have  acquiesced  in  the  judgment 
without  putting  an  exception  on  the  record, 
unless  one  of  these  circumstances  had  occurred* 
This  question  has  arisen  in  several  of  the 
States,  and  been  decided  in  conformity  with 
these  views.  In  the  case  of  Cochran's  Ex* 
ecutors  *y.  Davis,  5  Litt.  129,  the  court  [*71t 
very  properly  adopt  a  like  principle,  saying: 
"To  tnis  plea  there  was  a  demurrer,  and  lu- 
though  there  is  no  order  of  record  expressly 
disposing  of  the  demurrer,  yet,  as  the  eoort 
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gave  Judgment  for  the  plaintiff  on  the  whole 
record,  it  must  be  taken  that  the  demurrer 
was  sustained  and  the  plea  overruled."  So 
in  lubatance,  it  was  held  in  McCollom  v.  Hogan, 
1  Alabama,  515,  and  in  Bond  v.  Hills,  3  Stew- 
art, 283,  where,  as  in  this  case,  there  was  a 
plea,  amounting  to  the  general  issue,  or  con- 
taining what  was  admissible  under  it,  and  it 
did  not  appear  distinctly  to  have  been  dis- 
posed of,  but  the  general  issue  was  tried,  it  was 
held  to  be  presumed  that  the  defendant  had 
the  full  benefit  of  the  objection  on  the  trial, 
and  error  will  not  lie.  It  is  true  that  where 
one  issue  in  a  cause  Is  found  one  way  and  an- 
other on  a  matter  entirely  distinct  is  not  dis- 
posed of,  it  may  not  be  proper  always  to  con- 
sider It  as  decided.  Pratt  v.  Payne,  6  Mis- 
souri, 61.  But  here  the  questions  involved  in 
both  issues  were  the  same;  both  related  to  the 
same  cause  of  action,  and  both  to  the  same 
defense.  The  cases  on  this  subject  are  so  much 
more  numerous  in  the  States  than  In  Eng- 
land or  in  this  court,  that  we  oftener  find  It 
necessary  to  resort  to  them  for  analogies  in 
support  of  our  reasoning  as  to  what  should, 
under  all  the  facts,  be  presumed.  But  in  this 
court,  at  this  very  term,  we  have  a  strong  illus- 
tration of  the  correctness  or  truth  of  such  a 
presumption,  in  the  case  of  Harris  v.  Wall; 
where,  on  similar  findings  by  a  jury  on  some 
pleas  and  a  demurrer  to  others,  and  a  judg- 
ment for  the  defendant  without  any  entry 
made  specifically  that  the  demurrer  was  dis- 
posed of,  it  happens,  in  point  of  fact,  that  it 
was  decided,  and  the  judge  on  that  circuit, 
now  present,  has  with  him  his  written  opinion, 
which  he  delivered  when  deciding  it.  So  in 
Stockton  et  al.  ▼.  Bishop,  4  Howard,  167,  in  a 
writ  of  error,  where  a  verdict  appeared  and  a 
Judgment,  but  not  for  any  particular  sum, 
with  several  other  important  omissions,  this 
court,  by  Catron,  Justice,  remarked:  "Still 
we  are  bound  to  presume,  in  favor  of  proceed- 
ings in  a  court  having  jurisdiction  of  the  par- 
ties and  subject  matter,  that  justice  was  ad- 
ministered in  the  ordinary  form  when  so  much 
appears  as  is  found  in  this  imperfect  record." 
Again,  on  a  writ  of  error,  many  things  will 
always  be  presumed  or  Intended,  in  law  as 
well  as  fact,  to  have  happened,  which  are  not 
ipsissimis  verbis  or  substantially  so  set  out  on 
the  record,  but  are  plainly  to  be  inferred  to 
have  hapened  from  wnat  is  set  out.  Gro.  Eliz. 
467;  4  Howard,  166.  Thus,  in  this  case,  nu- 
merous circumstances  stated  on  the  record,  and 
already  referred  to,  indicate  that  the  demurrer 
and  special  plea,  if  not  withdrawn  or  waived, 
7 20*] were  actually  disposed  of.  Among  *them, 
raising  a  strong  presumption  that  way,  is  the 
fact  that  three  days  elapsed  after  the  pleas  and 
iemurrer  were  filed,  before  the  trial  of  the 
other  Issue;  that  within  this  period  the  court 
had  time  to  hear  the  question  of  law  argued; 
ihat  It  Is  the  usual  practice  to  hear  such  a 
question  before  goins  to  a  trial  of  the  facts; 
and  hence,  unless  the  demurrer  was  waived, 
that  the  court,  before  the  trial,  did  probably 
hear  and  decide  the  demurrer  against  the  de- 
fendant. Again,  the  court  would  have  been 
•till  less  likely  to  have  proceeded  to  final  judg- 
ment without  first  dispensing  of  the  question  of 
Uw,  tuiJMf  waived  or  aettleid  either  before,  ai» 
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or  after  the  trial.  Such,  too,  being  th«  duty 
of  the  court,  they  are  to  be  presumed,  till 
the  contrary  appears,  to  have  done  their  duty. 
Wilkes  V.  ]>insman,  ante,  80.  Nor  is  such  a 
presumption  here,  as  some  have  suggested, 
against  the  reeord;  because  the  reconi  sayt 
nothing  on  the  subject.  But  it  Is  consistent 
with  everything  that  is  there  said,  and  with 
what  Is  fairly  to  be  inferred  from  the  whole 
record,  carrying  with  us  the  probable  idea,  in 
that  event,  of  some  omission  or  misprision  by 
the  clerk  in  noting  all  which  happened. 

The  omission  of  the  clerk  to  enter  on  the  rec- 
ord the  judgment  upon  the  demurrer,  or  to 
state  its  waiver,  if  it  was  abandoned,  would 
be  merely  a  clerical  mistake;  and  it  is  well 
settled  at  common  law,  that  a  misprision  by  a 
clerk,  if  the  case  be  clearly  that  alone,  though 
it  consist  of  the  omission  of  an  important  word 
or  expression,  is  not  a  good  ground  to  reverse 
a  judgment,  where  substance  enough  appears 
to  show  that  all  which  was  proper  and  required 
was  properly  done.  Willoughby  v.  Gray,  Gra 
Ella.  467;  Weston's  case,  11  Mass.  417.  The 
statutes  of  jeofails  usually  go  still  further  ia 
remedying  defects  after  verdicts  and  judg- 
ments. O^nsidering  this,  under  those  statute, 
as  a  case  of  defect  or  want  of  form  in  the  entry 
by  the  clerk,  and  not  of  error  in  the  real  doingi 
of  the  court,  the  statute  of  jeofails  of  the  Unit- 
ed States,  curing  all  defects  or  want  of  form  m 
judgments,  is  explicit  against  our  reversbg 
this  for  such  a  cause.  Sec.  32  of  Judiciary 
Act  of  1789,  1  Stat,  at  Large,  91.  If  the  State 
laws  are  to  govern,  the  words  of  the  statute  of 
jeofails  are  equally  explicit  and  more  minute  in 
Mississippi,  in  curing  such  defects,  resembling 
more  the  English  statutes.  Hutchinson's  Code 
for  Mississippi  841.  It  is  not  a  little  singular, 
that  the  unwillingness  in  England  to  have  judg- 
ments disturbed  by  writs  of  error  for  defects  la 
them  or  in  the  prior  pleadings,  where  a  ver- 
dict of  a  jury  has  been  rendered  for  a  plaintift 
is  such,  that  something  like  five  or  six  acts  of 
Parliament  were  passed  before  our  ancestors 
emigrated  hither,  and  several  more  since,  to 
prevent  writs  of  error  from  being  maintained 
for  defects  in  form,  as  well  as  to  empower 
amendments  *in  such  cases.  See  those  [*7S1 
in  1  Bac.  Abr.  Amendment  and  Joefails; 
CDriscoll  V.  McBumey,  2  Nott  &  McCord, 
58.  Some  of  the  defects  cured  seem  to  be  very 
near  as  strong  as  the  present  case.  11  Coke, 
6,  b;  Act  of  32  Hen.  Vm.  c.  30.  The  diffi- 
culty is  in  deciding  "what  is  substance  and 
what  is  form,"  and  that  is  governed  by  no 
fixed  test,  but  is  laid  down  that  it  ''must  be 
determined  in  every  action  according  to  its 
nature."  1  Bac.  Abr.  Amendment  and  Jeo- 
fails, E.  1;  1  Saund.  81,  note. 

At  common  law,  defects  in  coUateral  plesd- 
ings,  or  other  matters  not  preceding  the  ver- 
dict, and  not  to  be  proved  in  order  to  get  s 
verdict,  were  not  cured  by  it.  Yet  those  were 
cured  which  related  to  matter  necessary  to  be 
shown  to  get  a  verdict,  and  hence,  after  it,  art 
presumed  to  have  been  shown.  Renner  ▼. 
Bank  of  Columbia,  9  Wheat.  581;  Com.  Dig. 
Pleader,  Count,  c  87;  Carson  v.  Hood,  4  DaU. 
108;  1  Sumn.  314;  1  Gall.  261;  1  TTils.  222; 
Burr.  1725;  Cotterel  v.  Cummins  et  al.  6  Ser^ 
&    Bawla,   348;    1    Sunmer,    819;     16    Cob& 
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686;  11  Wendell,  876;  7  Greenleaf,  68.  But 
these  defects  in  collateral  matters,  as  here, 
when  they  relate  to  form,  are  as  fully  cured  by 
the  statutes  of  jeofails  as  those  connected  with 
the  verdict  are  by  intendment  at  common  law. 
Stennel  ▼.  Hogg,  1  Saunders,  228,  note;  Dale 
y.  Dean,  16  Conn.  670.  Any  omission  like 
this  would  certainly  be  amendable  below,  and 
some  cases  have  gone  so  far  as  to  hold,  in  er- 
ror, that  any  defect  amendable  below  will  be 
considered  as  actually  amended.  Cummings 
T.  Lebo,  2  Rawie,  28. 

In  conclusion  on  this  point,  this  court,  by 
Catron,  Justice,  in  the  writ  of  error  before 
named,  of  Stockton  et  al.  y.  Bishop,  4  How. 
164,  stated,  that  "it  must  be  admitted  that 
Congress  acted  wisely  in  declaring  that  no  liti- 
gant party  shall  lose  his  right  in  law  for  want 
of  form ;  and  in  going  one  step  further,  as  Con- 
gress unquestionably  has  done,  by  declaring 
that,  to  saye  the  parties'  rights,  the  substance 
ahould  te  infringed  on  to  some  extent,  when 
contrasted  with  modes  of  proceeding  in  the 
English  courts,  and  with  their  ideas  of  what  is 
substance." 

After  this,  it  would  seem  hypercritical,  and 
eontrary  to  the  whole  spirit  of  the  statutes  of 
jeofails,  both  of  the  United  States  and  of  Mis- 
sissippi, to  allow  an  exception  so  contrary  to 
legal  presumption  as  this  to  be  sustained.  Nor 
does  it  promote  the  ends  of  justice  to  let  par- 
ties lie  by  and  not  take  exceptions,  and  after- 
wards reyerse  judgments  for  omissions,  which, 
if  noticed  at  the  time,  would  have  been  cor- 
rected. McCready  v.  James^  6  Wharton,  647. 
And  this  coujrt,  where  the  issues  were  three, 
and  the  verdict  and  judgment  not  separate  on 
each,  but  general  on  all,  and  the  objection  was 
722*]  taken  on  the  writ  of  error,  in  *Roach  v. 
Hulings,  16  Peters,  321,  said,  by  Daniel,  Jus- 
tice: "Obiections  of  this  character,  that  are 
neither  taken  at  the  usual  stage  of  the  proceed- 
ings nor  prominently  present«l  on  the  face  of 
the  record,  but  which  may  be  sprung  upon  a 
party  after  an  apparent  waiver  of  them  oy  an 
adversary,  and  still  more  after  a  trial  upon  the 
merits,  can  have  no  claim  to  the  faTor  of  the 
court,  but  should  be  entertained  only  in  obedi- 
ence to  the  strictest  requirements  of  law;**  and 
they  were  in  that  case  accordingly  overruled  or 
considered  as  cured. 

Another  ground  for  affirming  the  judgment, 
which  the  plaintiff  in  error  cannot  easily  over- 
come, is,  that  if  the  three  counts  to  which  the 
special  plea  is  filed  cannot  be  sustained,  the  de- 
fendant in  error  has  obtained  a  verdict  on  all 
the  counts;  thus  showing,  at  least,  that  there 
was  no  valid  defense  to  the  others.  And  if 
those  three  were  conceded  to  be  bad,  the  others 
are  good,  and,  notwithstanding  a  verdict  and 
judgment  on  all,  the  latter  must  not  in  such 
ease  be  reversed  on  error.  By  an  express  stat- 
ute in  Mississippi,  passed  June  28th,  1842,  one 
good  count,  though  others  are  bad,  will  sustain 
a  judgment.  Hutch.  Code  for  Biiss.  ch.  6,  art. 
I.  This  is  not  a  peculiarity  confined  to  Mis- 
sissippi, but  a  like  rule  prevails  in  several 
other  States.  2  Bibb,  62;  2  Utt.  100;  2  Bay, 
204;  2  mil,  648;  1  Blackf.  12;  1  Stewart,  384; 
t  Conn.  824.  And  though  in  some  it  is  other- 
wise, 1  Caines,  347;  11  Johns.  98;  9  Mass.  196 
and  is  otherwise  in  England*  Grant  t.  AsUe, 
11  Ii.  ed. 


Doug.  703,  yet  it  has  been  regretted  by  some 
of  her  eminent  jurists  as  "inconvenient  and 
ill-judged." 

If  this  provision,  then,  in  Mississippi,  should 
be  regarded  as  a  rule  of  practice,  it  existed 
there  when  the  last  process  act,  of  May,  1^8, 
passed,  and  hence^  by  acts  of  Cbngress  and  the 
rules  of  our  circuit  courts,  binds  them;  but  if 
it  be  a  right  conferred  by  her  statute,  it  equally 
must  govern  us,  by  the  Judiciary  law  of  1789. 
in  all  cases  tried  like  this  in  that  SUte.  16 
Peters,  89,  303. 

But,  besides  these  reasonings  and  views,  to 
some  of  which  a  portion  of  the  court  except, 
there  exists  another  ground  for  affirming  tne 
judgment  below,  which  appears  to  us  fully  es- 
tablished both  on  principle  and  adjudged  cases. 
The  first  fault  in  the  pleadings  connected  with 
the  demurrer  seems  to  have  been  committed  by 
the  defendant  liimself,  and  no  reason  appears 
on  the  whole  record  why  the  original  judgment 
should  not  have  been  rendered  against  him  on 
that  ground.  His  only  defense  set  up  was  the 
statute  of  frauds  and  perjuries.  This  statute 
was  pleaded  specially;  but,  on  the  facts  and  the 
law,  it  does  not  seem  to  have  been  applicable 
to  the  case.  The  case  was  a  transaction  of 
money  paid  by  the  plaintiff  on  account  of  the 
defendant,  *and  must  have  been  consid-  r*72S 
ered  by  the  court  and  jury  as  done  unaer  an 
original  undertaking  to  repay  it  in  a  particular 
way,  which  the  defendant  had  not  fulfilled, 
and  which  was  not  witliin  the  provisions  of  tiie 
statute.  The  defendant  was  misled,  by  the 
mode  of  payment  being  special  and  to  a  third 
person,  into  an  impression  that  the  original 
promise  was  to  a  third  person.  The  suit  is  not 
brought  hy  the  third  person,  to  whom  the  orig- 
inal plaintiff  owed  a  debt,  nor  was  the  promise 
made  to  a  third  person;  but  it  is  brought  by 
the  person  who  advanced  money  on  account  of 
the  defendant,  on  a  consideration  moving  from 
him  alone,  and  on  the  promise  made  &  him 
alone  for  its  payment  in  a  particular  manner. 
See,  on  this.  Read  v.  Nash  1  Wilson,  806;  2 
Leigh's  N.  P.  1031;  King  v.  Despard,  6  Wendell, 
277;  Towne  v.  Grover,  9  Pick.  306;  Hod^on 
V.  Anderson,  3  Bam.  &  Cress.  842. 

This  was  virtually,  therefore,  an  undertak- 
ing by  the  defendant  to  pay  his  own  debt,  but 
simply  specifying  a  particular  manner  of  doing 
it;  and  unless  it  was  found  at  the  trial  that 
the  statute  of  frauds  did  not  apply,  it  it  to  be 
presumed  that  a  recovery  would  not  have  been 
had  before  the  jury,  where  it  was  competent  to 
make  this  an  objection. 

The  matter  of  the  plea,  then,  having  been 
clearly  bad,  it  appears  to  be  well  settle^  that, 
when  a  demurrer  is  filed  to  a  replication,  if  the 
plea  is  bad,  judgment  ought  to  be  given  for  the 
plaintiff.  Anon.  2  Wilson,  160;  Semble,  Moor, 
692;  Com.  Dig.  Pleader,  Proceedings  in  Error, 
3  B.  16;  1  i.cvinx,  181.  The  whole  record  con- 
nected with  the  demurrer  is  open  on  tlie  writ 
of  error,  and  judgment  goes  against  the  earliest 
fault.  Breese,  207;  Morgan  v.  Morgan,  4  GilL 
&  Johns.  396. 

In  rcffard  to  the  suggestion  that  the  demur- 
rer might  have  appliedto  some  other  objection 
than  the  statute  of  frauds,  either  in  the  plea, 
or,  going  back  to  the  declaration,  some  defect 
there  (as  the  flnit  defect  bad  on  general  de- 
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nmrrer  is  the  fatal  one»  I  Chit.  PI.  647),  it  is 
enough  to  say  that  no  other  appears,  then  or 
now,  to  have  been  pointed  out,  and  none  is  in- 
timated in  the  argument  for  the  plaintiff  in 
error. 

It  is  very  doubtful,  also  if,  in  this  particu- 
lar case,  a  defect  in  the  declaration  would  be 
considered  at  all  on  this  demurrer,  as  the  gen- 
eral issue  is  pleaded  to  all  of  the  declaration 
covering  these  three  special  counts.  And  an 
issue  in  fact  and  a  demurrer  cannot  both  be 
allowed  to  reach  the  same  count.  Bac.  Abr. 
Pleas  and  Pleading,  note;  2  Blackf.  34;  6 
Wendell,  104.  If  there  be  an  exception  to  this 
rule,  it  must  be  by  some  local  law  or  practice 
not  existing  here.    I  Litt.  4;  4  Munford,  104. 

From  the  whole  record,  therefore,  it  appears 
that  the  judgment  below  in  favor  of  the  plain- 
724*]  tiff  was  probably  correct,  even  *if  the 
demurrer  had  not  been  waived,  and  in  this 
event,  it  is  clear  that  the  judgment  should  not, 
on  this  writ  of  error,  be  reversed.  Hobart,  56; 
Com.  Dig.  Pleader,  Demurrer,  Q.  2;  Saunders 
V.  Johnson,  1  Bibb,  322;  6  Monroe,  295,  606; 
Phelps  V.  Taylor,  4  Monroe,  170;  Semble,  3 
Bibb  225;  McWaters  v.  Draper,  6  Monroe,  490; 
Hardin,  164.  In  Foster  v.  Jackson,  Hobart,  56, 
the  opinion  says:  "It  is  the  office  of  the  court 
to  judge  the  law  upon  the  whole  record."  The 
other  cases  cited  show,  that  in  writs  of  error, 
as  well  as  demurrers,  the  same  rule  prevails. 

The  propriety  of  our  conclusions  in  this  case 
becomes  more  manifest  when  we  consider  that 
a  reversal  of  the  judgment  would  be  of  no  use 
to  the  original  defendant;  because,  if  reversed, 
the  order  here  could  not  be  to  render  judgment 
for  the  defendant,  but  to  have  a  record  made 
of  the  waiver  or  decision  of  the  demurrer,  if 
either  occurred,  and  if  not,  then  a  joinder  in 
demurrer,  and  an  opinion  below  on  the  ques- 
tion presented  by  it,  and  which  opinion,  as  al- 
ready shown,  must  probably  be  for  the  plain- 
tiff, and  then  the  same  judgment  be  entered 
again  on  the  verdict  which  exists  now.  Mc- 
Griffin  v.  Helson,  5  Litt.  48;  2  Strange,  972; 
Jackson  y.  Runlet,  1  Wood.  &  M.  381. 

Finally,  so  far  as  any  presumptions  or 
doubts  on  any  of  these  considerations  should 
operate  against  either  party  in  forming  our 
conclusions,  we  are  unable  to  see  anything  in 
the  acquiescent  conduct  of  the  original  defend- 
ant before  the  judgment,  or  in  the  merits  of  his 
original  defense,  or  in  his  writ  of  error, 
brought  after  such  an  uninterrupted  silence  and 
assent  for  years,  which  entitle  him  to  any 
peculiar  favor. 

The  plaintiff  in  error,  likewise,  must  always 
make  out  his  case  clearly  and  satisfactorily,  as 
every  reasonable  intendment  should  be  in  fa- 
vor of  a  judgment  already  rendered.  Fentriss 
y.  Smith,  10  Peters,  161;  Lander  v.  Reynolds, 
3  Litt.  16;  Ia.  Code  of  Prac.  909,  note,  and 
eases  there  cited:  3  Martin,  N.  S.  29;  15  La. 
480,  etc. 

This  not  having  been  done  In  the  present 
case,  we  think  that  the  judgment  below  must 
be  affirmed. 

Mr.  Chief  Justice  Taney: 

I  think  the  judgment  of  the  District  Court 
may  be  supported,  on  the  ground  that  the  de- 
ei»ion  on  tne  demurrer  had  become  immaterial 


after  the  verdict  on  the  general  iaaiie.  The 
special  plea  out  of  which  the  demurrer  arose 
applied  only  to  three  counts.  There  was  a 
fourth  count,  to  which  no  defense  waa  made 
except  by  the  plea  of  the  general  issue;  and 
according  to  the  law  and  practice  of  Missis- 
sippi, one  good  count  is  sufficient  to  support 
the  judgment  when  there  are  several  oounts  in 
a  declaration,  and  the  others  bad.  And  after 
the  verdict  on  the  ^general  issue,  the  r*7Sft 
decision  of  the  demurrer  was  immaterisj,  and 
the  judgment  must  still  have  been  for  the 
plaintiff  even  if  the  demurrer  was  decided  for 
defendant.  The  omission  to  dispose  of  an  im- 
material issue  is  not  a  ground  for  reversing  a 
judgment,  as  the  decision  of  such  issue  could 
not  influence  the  judgment  of  the  District 
Court.  But  I  do  not  concur  in  the  other  por- 
tions of  the  opinion,  and  think  that  many  of 
the  positions  taken  in  it  cannot  be  supported. 

Mr.  Justice  Catron  concurs  with  the  Chief 
Justice. 

Mr.  Justice  Daniel: 

Regarding  the  opinion  Just  delivered  as  Is 
direct  opposition  to  the  very  canons  of  plead- 
ing at  law,  I  feel  constrained  to  declare  my 
dissent  from  it.  I  cannot  subscribe  to,  an. 
can  hardly  comprehend,  a  doctrine  of  presump- 
tions, which,  in  proceedings  at  law  and  on 
questions  of  pleading,  infers  that  the  parties  or 
tne  court  have  acted  in  direct  contraventum 
of  the  facts  apparent  upon,  and  standing  prom- 
inently out  upon,  the  record,  operating  by 
such  presumption  a  false  feature  of  the  reoora 
itself.  In  this  case  the  defendant  has  tendered 
an  issue  in  law  to  the  replication  to  the  third 
plea;  the  record  discloses  the  fact  that  this 
issue  has  never  been  tried;  it  is  therefore  unde- 
niable that  there  is  a  chasm  in  the  proceedinss, 
and  that  the  court  has  not  passed  upon  the 
whole  case.  If  presumption  can  be  admitted 
to  warrent  the  conclusion  that  this  demurrer 
was  withdrawn,  where  shall  such  presumption 
end?  Would  it  not  be  equally  regular  to  pre- 
sume that  any  other  plea  or  issue  on  the  record 
had  been  withdrawn  7  Then,  if  any  other  source 
than  the  record  itself  can  be  resorted  to  in  or- 
der to  ascertain  what  was  in  truth  involved  in 
the  trial,  conjecture  or  evidence  aliunde  must  be 
introduced  to  determine;  and  that  which,  bj 
legal  intendment,  is  the  only  evidence  or  proof 
of  the  proceed  ingif,  the  record,  becomes  the 
weakest  of  all  proof,  or  rather  becomes  no  proof 
at  all.  I  think  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  trial  oa 
all  the  issues  of  law  and  of  fact* 

Order. 

This  cause  came  on  to  be  heard  on  the  trts- 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Mississippi,  and  was  argued  by  coiUMel;  oa 
consideration  whereof,  it  is  now  liera  ordered 
and  adjudged  by  this  court,  that  the  Judgment 
of  the  said  District  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs,  and 
damages  at  the  rata  of  six  per  cent,  per  amtdiSi 

T. 
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716*]  ^WILUAM  HARDEMAX  and  Henry  R. 
W.  Hill,  Complainants, 

V. 

BENJAMIN  D.  HARRia 

Silence  in  answer  to  bill  in  equity  concerning 
immaterial  fact,  no  ground  for  exception. 

If  an  exception  be  taken  to  an  answer  In  chan- 
cery upon  the  ground  thnt  certain  sUecatlons  In 
the  bill  sre  utTeher  answered,  admitcpo,  nor  de- 
nied. It  becomes  ni'cesMiry  to  Inquire  whether  the 
facts  chsrsed  In  the  ailegatlons  are  material,  and 
miabt,  if  established,  contribute  to  support  the 
equity  of  the  complainant. 

If  ther  will  not,  the  omission  to  answer  the  alle- 
gations Is  not  a  good  ground  for  exception  to  the 
answer,  and  the  exception  must  l)e  overruled. 

Therefore,  when  a  blil  charged  that  certain  notes 
were  gWen  for  the  purchase  of  slaves  Introduced 
Into  the  State  of  Mississippi,  as  merchandise  and 
for  sale,  after  the  first  day  of  May.  18:t».  and  the 
answer  omitted  to  notice  the  sllegatlon,  such 
omission  was  not  s  good  ground  for  an  exception. 

This  court  has  repeatedly  decided  that  the  fact 
stated  is  no  defense  to  a  suit  at  law.  Still  less 
can  It  be  a  defense  In  equity. 

Where  an  allegation  In  the  bill  was.  that  the 
complainants  were  only  suretlea,  and  that  ilielr 
principal  was  Insolvent,  the  snswer  whs  not  juNtly 
subject  to  exception  for  omlttins  to  notice  It. 
The  fact  in  no  way  strengthened  the  equity  of  the 
complainants. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  the  State  of  Mississippi,  on  a  certificate 
of  division  in  opinion  between  the  judges 
thereof. 

The  facts  in  the  case  are  sufficiently  set 
forth  in  the  opinion  of  the  court. 

It  was  argued  by  Mr.  Nelson  on  lielialf  of 
tha  respondent,  Harris;  no  counsel  appearing 
for  the  complainants. 

Mr.  Nelson  contended  that  neither  of  the  ex- 
ceptions was  well  talvcn. 

The  first,  because  the  allegation  to  which  it 
refers  was  wholly  immaterial,  and  nut  there- 
fore required  to  be  answered. 

The  second,  because  the  allegations  therein 
referred  to,  contained  in  said  bill,  if  at  all  ma- 
terial, which  is  denied,  have  been  substantially 
responded  to  by  said  answer. 

In  support  of  the  first  proposition  it  is  sub- 
mitted— 

That  to  justify  an  exception  to  an  answer  in 
chancery  upon  the  ground  of  insufliciency,  it  is 
neeeasary  to  show  that  the  omission  alleged  is 
material  to  the  purpose  and  object  of  the  com- 
plainants' bill.  2  Dan.  Chan.  Prac.  2Cl;  Wei- 
ford's  Eouity  Plead.  368;  Hare  on  Disc.  160; 
1  McClelfan  ft  Younge,  334.  In  Hirst  v.  Peirce, 
4  Price,  136;  2  Eng.  Exch.  Rep.  Chief  Baron 
Ricliardson  says:  "There  is  great  mistalce  in 
general  in  this  court  as  to  what  is  a  nmterial 
exception.  The  true  way  of  arguing  and  con- 
sidering such  an  exception  is  by  ascortaining 
whether,  if  the  defendant  should  answer  in  the 
afiirmative,  his  admission  would  be  of  use  to 
the  plaintiff.  If  it  would,  it  must  be  answered ; 
if  not,  it  is  not  materiaL" 

And  in  Bally  v.  Kenrick,  13  Price,  204;  6 
En^.  Exch.  Rep.  99,  Sir  William  Alexander, 
7S7*]  Chief  Baron,  says:  "The  ^materiality 
of  the  exception  will  depend  on  this — whether 
the  interrogatory  be  of  such  a  nature,  without 
reference  to  the  objectionable  part  of  the  an- 
swer, as  that  the  answer  to  it  might,  if  it  were 
answered  simply  as  it  is  put,  so  far  contribute 
to  support  the  equity  of  the  plaintiff's  case  aa 


to  contributo  to  induce  the  conrt  to  give  him 
the  relief  sought  by  the  bill." 

This  being  the  clear  and  well  settled  rule,  it 
remains  to  inquire,  whether  the  omission  re- 
ferred to  in  this  exception  be  matorial  to  the 
object  of  the  complainants'  bill. 

That  it  is  not  is  unquestionsbly  clear. 
Groves  v.  Slaughter,  16  Pet.  449;  Harris  v. 
Runnels,  6  How.  136;  Truly  v.  Wanzer  et  al. 
5  Huw.  141 ;  Sims  v.  Hundley,  6  How.  1. 

In  support  of  the  second  proposition  in  the 
defendant's  brief,  it  is  insisted — 

That  the  omission  alleged  in  the  complain- 
ants' second  exception  does  not  in  fact  exist  to 
the  extent  therein  stated,  and  if  it  did,  it  la 
wholly  immaterial. 

That  Hardeman,  one  of  the  complainants, 
was  a  mere  surety  in  the  note  sued  upon  at 
law,  is  substantially  admitted  by  the  defend- 
ant, and  will  be  spparent  upon  the  examina- 
tion of  the  answer,  wherein  ne  states  the  sale 
of  slaves,  for  which  the  note  was  given,  to 
have  l»een  originally  made  to  James  M.  Smith, 
un  credit,  and  that  he  "received  in  payment 
therefor  the  notes  or  bonds  of  said  Jsmes  M. 
Smith  and  of  the  said  William  Hardeman." 
That  upon  one  of  said  bonds  or  notes  a  judg- 
ment was  obtsincd,  as  stated  in  the  bill,  and 
that  the  note  or  bond  sued  on,  upon  which  the 
judgment  enjoined  was  recovered,  was  given  in 
satisfaction  of  the  first  mentioned  bond  or  noto 
and  judgment. 

Now,  all  that  is  necessary  for  a  defendant  to 
do,  in  a  case  lilce  the  present,  is  to  answer  sub- 
stantisUy  the  allegations  of  the  bill.  Welford's 
Equity  Pleadings,  261. 

As  to  the  objection,  that  the  allegation  of 
the  insolvency  of  James  M.  Smith's  estate  is 
not  answered  by  the  defendant,  it  is  sufficient 
to  Ray  that  the  fact  is  nowhere  so  alleged  in 
the  liill  as  to  require  any  answer.  There  is  no 
such  averment  in  the  bill,  the  only  suggestion 
being  that  '*it  seems  that  nothing  can  be 
found,"  eto. 

But  if  it  were  otherwise,  it  is  indisputably 
clesr  that  the  allegations  are  wholly  immato- 
rial;  that,  however  answered,  the  complainants 
could  not  be  aided  in  the  purpose  of  their  bill; 
and  that  therefore,  upon  the  authority  of  the 
cases  already  referred  to,  the  omissions  furnish 
no  sufficient  grounds  for  an  exception. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court t 

In  this  ease,  the  complainants  filed  a  bill  in 
the  Circuit  Court  *for  the  Southern  Dis-  [*728 
trict  of  Mississippi,  praying  a  perpetual  injunc- 
tion against  a  judgment  at  law  which  had  been 
obtained  against  them.  The  bill,  anions  other 
things,  states  that  the  note  upon  which  the 
judgment  was  awarded  was  given  for  the  pur- 
chase money  of  certain  slaves  brought  by  the 
defendant  into  the  Stafe  of  Mississippi,  as  mer- 
chandise and  for  sale,  aftor  the  first  day  of  May 
in  the  year  1833,  and  sold  in  the  Stato  to  a  cer- 
tain James  M.  Smith,  in  violation  of  the  eon- 
stitution  and  laws  of  the  State;  that  the  com- 
plainant Hardeman  was  surety  for  Smith ;  that 
a  judgment  was  afterwards  obtained  against 
him,  and  an  execution  issued  and  levied  u^n 
his  property,  and  that,  to  prevent  it  from  being 
sold,  he  executed  a  forthcoming  bond  with  the 
other  oomplainanty  Hill,  aa  his  security,  whieli 
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bond  had  become  forfeited,  and  therefore  had  PLINY  CUTLER,  Appelhuii, 

the  form  and  effect  of  a  judgment  against  the  v. 

oomplainantt;   and  that  Smith,  for  whom  he  WILLIAM  A    RAE. 

was   security,  was   dead,   and  his   estate  in-  u^ojiabu  a.  dab*. 

*^JrK^^-#*«^.^* ^ I        A           ♦!.-.  ^  U-  S.  courts  no  jurisdiction  in  admiraltj,  of 

The  defendant  answered;  and  upon  the  eom-  ubel  by  the  ship  owners  against  consign^  of 

«!L  f  .1 J  fl  TZ'^k  ^^^  ^^'"^.^'"f  exceptions  \^  ^^^^  ,hare  due  in  general  averags 

V  ^Tif.^in  ^l  *^*  "^f^P  ^Ik*""^?'  -•Wp  lost  in  saving  cargo.     * 

"Ist.  The  bill  charges  that  the  slaves  men-  '^                   ^       "^ 

tSoned  in  complainants'  bill,  sold  by  the  defend-  where  a  vessel  was  run  on  shore  bj  the  captain 

ant,  Harris,   to  James  M.   Smith,  and   which  In  order  to  save  the  lives  of  those  on  board,  and  for 

constitute  the  consideration  of  the  note  upon  ^^  preservation  of  the  cargo,  by  which  act  the 

which  the  judgment  at  kw  enioi^  In  ffi.  Tl^SSdT  ^J.^'lSkiSo^.^' M[i'^p.'Si^.r»S5 

cause  was  rendered,  were  introduced  into  the  by  the  owner  of  the  vessel  aKalnst  the  consignee  of 

State   of   Mississippi   by   the   said   defendant,  ««  ^^  ("Jd  the  result  would  be  the  same  If 

Harris,  for  sale  af/  as  merchandise,  after  the  SJgoS^Jf-^WSSeri'l  't^e^l^'cJU^ot  S'':^^ 

first  day  of  May,  1883.    This  allegation  has  not  tained  in  the  admiralty  courts  of  the  United  Statea 

been  answered,  admitted,  or  denied.  _,'''!??^S2U'f*  ^'i^?  (urisdlcUon  wherever  the  w 

UQA  Tf  ;.  .lu^^i  ;«  ♦!;-  Kill  ♦!,-♦  «^~..«i.;»  ■•*  ^'  cargo  is  subject  to  an  absolute  lien,  created 
2d.  It  IS  alleged  m  the  bill,  that  complain-  by  the  maritime  law ;  and  will  follow  property  sub- 
ant  Hardeman  was  only  surety  in  the  note  sued  Ject  to  such  a  lien  into  the  hands  of  assignees, 
upon  at  Uw,  and  that  C.  P.  Smith,  executor  of  ^*i|i{Jj°*  *"  *^^^  ^"**'  ^^^  ^^  depend  upon  pos- 
James  M.  Smith,  was  principal,  and  that  the  But  "in  cases  of  general  average,  the  lien  to  a 
estate  of  James  M.  Smith  is  insolvent,  etc.  qualified  one,  depends  upon  the  possession  of  the 
These  allegations  are  neither  answered,  ad-  l^^*^  "  a)^?^^^^*"  ^^^^  *^  delivered  to  the 
mitted,  nor  denied."  Whatever  may  be  the  Uability  of  the  owner  after 

And  upon  the  hearing  of  these  exceptions,  he  has  received  his  cargo,  it  is  founded  upon  ■ 

the  judges  were  divided  in  opinion  upon  the  l^PV^^f  ?K'°n!in.V'«f'V°h*i*h^^^^ 

•  i!     L  Ai.      At                      11  if  1            1    1.     1 J  ment  of  the  owner  of  the  lost  vessel,  which  prom* 

point  whether  they  were  well  taken  and  should  ise  is  implied  by  the  common  law,  and  not  by  the 

be  sustained,  or  not,  and  therefore  ordered  the  maritime  law. 

question  to  be  certified  for  decision   to   this  ^^*  *^  If  i***?^'®'*' ^?2°^ifi^*.^"''*'?*ii^°^.®' 

4u«»w«uia   w   w%>  u«,«biu«;u   *w*    u«^«o«v«a    w    vu»  courts  of  admiralty,  and   the  libel   must   be  dls- 

court.  missed. 

It  is  very  clear  that  neither  of  these  excep- 
tions can  be  maintained.    It  has  been  repeated-  rp  HIS  was  an  appeal  from  the  Circuit  Ooort 
ly  decided  in  this  court,  that  the  fact  stated  in  X      of  the  United  States  for  the  District  of 
the  first  is  no  defense  at  law,  and  still  less  can  Massachusetts. 

it  be  a  ground  of  relief  in  equity  after  a  judg-  It  was  a  libel  filed  in  the  District  Court,  as  a 

ment  at  law.  court  of  admiralty  *and  maritime  juris-  [*730 

And  as  regards  the  second,  certainly  the  in-  diction,  by  Rae,  the  owner  of  a  vessel  called  the 

solvency  of  the  principal  debtor  is  no  defense  Zamora,  against  Cutler,  in  a  cause  of  contribu- 

to  the  surety,  either  at  law  or  in  equity.  tion  or  general  average,  civil  and  maritime. 

If,  therefore,  the  defendant  had  admitted  in  The  facts  in  the  case  are  set  forth  by  Mr. 

the  most  explicit  terms  the  allegations  men-  Chief  Justice  Taney,  in  delivering  the  opinion 

tioned  in  the  exceptions,  they  would  not  have  of  the  court,  to  which  the  reader  ia  referred, 

contributed  in  any  degree  to  support  the  claim  The  District  Court  decreed  that  Rae  should 

729*]  of  the  'complainants  to  the  relief  they  recover  $2,500  from  Cutler,  which  decree  was 

ask.    And  consequently,  the  omission  to  answer  affirmed  in  the  Circuit  Court, 

(if  the  answer  be  open  to  that  objection)  fur-  It  was  submitted  upon  printed  arguments  in 

nishes  no  ground  of  exception.    It  is  not  a  suf-  this  court  by  Mr.  Loring  for  the  libelant  be- 

ficient  foundation  for  an  exception,  that  a  fact  low,  and  Mr.  Fletcher  and  Mr.  Curtis  for  the 

charged  in  a  bill  is  not  answered,  unless  the  respondent  and  appellant, 

fact  is  material,  and  might  contribute  to  sup-  The  Reporter  would  be  gratified  if  he  could 

port  the  equity  of  the  case  of  the  complainant,  insert  the  whole  of  these  arguments,  but  want 

and  induce  the  court  to  giva  the  relief  sought  of  room  forbids  it. 
by  the  bill. 

The  exceptions  oueht,  therefore,  to  have  been  Mr.  Chief  Justice  Taney  delivered  the  opinion 

overruled,  and  we  shall  direct  it  to  be  so  oer-  of  the  court: 

tified  to  tha  Circuit  Court.  This  is  a  proceeding  in  admiralty,  and  the 

Q,  point  first  to  be  considered  is  the  question  of 

^^  jurisdiction. 

This  cause  came  on  to  be  heard  on  the  tran-  The  appellee  filed  a  libel  in  personam  against 
script  of  the  record  from  the  Circuit  Court  of  the  appellant,  in  the  District  Court  of  the  Unit- 
the  United  States  for  the  Southern  District  of  ed  States  for  the  District  of  Massachusetts,  set- 
Mississippi,  and  on  the  points  or  questions  on  ting  forth  that  he  was  the  owner  of  the  bark 
which  the  judges  of  the  said  Circuit  Court  were  Zamora,  which  sailed  from  New  Orleans  for 
opposed  in  opinion,  and  which  were  certified  Boston,  on  the  6th  of  November,  1845,  with  an 
to  Uiis  court  for  its  opinion,  agreeably  to  the  assorted  cargo,  a  part  of  which  consisted  of  164 
act  of  Congress  in  such  case  made  and  provided,  bales  of  cotton,  consigned  to  the  appellant; 
and  was  argued  by  counsel.  On  consideration  that  she  was  overtaken  by  a  storm  in  Masss 
whether,  it  is  the  opinion  of  this  court,  that  chusetts  Bay,  and  was  run  on  shore  by  the 
the  exceptions  by  the  complainants  were  not  captain,  in  order  to  save  the  lives  of  those  on 
well  taken,  and  ought  to  have  been  overruled,  board,  and  for  the  preservation  of  the  eargo^ 
Whereupon,  it  is  now  here  ordered  and  decreed,  I  which,  together  with  the  vessel,  were  in  immi- 
that  it  be  §o  oertified  to  the  aaid  GSrcwdi  CovU  neni  dani^Br  of  being  toUlly  lost;  that  by  this 
00O  Howaid  ft 
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f^i^iintarj  ttraoding,  the  Ycssel  was  totally 
loat,  but  the  cotton  was  saved;  and  that  the 
appellant  had  saved  the  value  of  it,  to  wit, 
$6,400;  and  that  the  appellee  is  entitled  to 
oontribution  from  the  owners  of  the  cargo  and 
the  appellant,  to  indemnify  him  for  the  loss 
of  his  vessel. 

The  appellant  answered,  admitting  the  own- 
ership of  the  vessel  as  alleged  in  the  libel;  that 
she  was  wrecked  in  Massachusetts  Bay,  and 
that  the  cotton  had  come  to  his  hands  in  a 
damaged  state;  but  denies  that  the  appellee  is 
entitled  to  the  general  average  he  claims,  and 
insists  that  he  is  not  liable  to  contribute  on  ac- 
eount  of  the  cotton,  to  indemnify  the  owner 
for  the  loss  of  his  bark. 

Upon  this  libel  and  answer,  the  parties  pro- 
eeeded  to  take  testimony  to  show  the  circum- 
stances under  which  the  vessel  had  been 
stranded;  and  upon  the  hearing,  a  decree  was 
passed  in  the  District  Court  in  favor  of  the 
appellee  for  $2,500,  which  was  affirmed  in  the 
Circuit  Court,  and  from  which  last  mentioned 
decree  the  present  appeal  to  this  court  was 
taken. 

7S1*]  *Upon  the  face  of  the  proceeding, 
therefore,  the  question  arises,  whether  the  Dis- 
trict Court  had  jurisdiction,  as  a  court  of  ad- 
miralty, to  try  the  matter  in  dispute.  And  it  is 
unnecessary  to  state  more  fully  the  pleadings 
end  testimony  until  this  question  is  disposed 
of. 

It  is  true,  the  counsel  for  the  appellant  has 
wuved  all  objections  on  that  score.  But  the 
consent  of  parties  cannot  give  jurisdiction  to 
the  courts  of  the  United  States,  in  cases  where 
it  has  not  been  conferred  by  the  Constitution 
and  laws.  And  if  the  proceedings  show  a  case 
which  the  District  Court  was  not  authorized  to 
try,  it  is  the  duty  of  this  oourt  to  take  notice 
of  the  want  of  jurisdicti^,  without  waiting 
for  an  objection  from  eith  ▼  party. 

The  Court  of  Admiralty  v  doubtedly  has  ju- 
risdiction in  cases  where  tU  Fessel  or  cargo  is 
subiect  to  a  lien  created  by  he  maritime  law. 
Ana  where  the  lien  is  attach  d  to  the  vessel  or 
cargo,  it  will,  until  it  is  disv  barged,  adhere  to 
the  property  in  the  hands  of  £hird  persons,  and 
will  follow  the  proceeds,  in  certain  cases,  in  the 
hands  of  assignees.  And  in  such  cases,  the 
lien  may  be  enforced  in  a  court  of  admiralty, 
by  a  proceeding  in  personam,  against  the  par- 
ty who  holds  the  property  or  proceeds.  This 
doctrine  was  recognized  in  this  court  in  the 
ease  of  Sheppard  v.  Taylor,  6  Pet.  676.  In  that 
case,  the  holders  of  the  proceeds  of  a  ship 
which  had  been  condemned  in  a  Spanish  tri- 
bunal, and  the  value  of  the  vessel  afterwards 
paid  to  the  owners  by  the  Spanish  government, 
were  held  liable  for  seaman  s  wages,  in  a  pro- 
ceeding in  personam,  although  they  held  them 
as  assignees  of  the  owners  in  payment  of  a 
bona  fide  pre-existing  debt.  And  in  deciding 
that  case,  the  court  said,  that,  in  cases  of  prize, 
bottomry,  and  salvage,  as  well  as  seaman's 
wages,  the  party  entitled  to  the  lien  may  pro- 
ceed in  admiralty  in  personam  against  the  par- 
ty holding  the  proceeds  of  property  to  wnich 
the  lien  had  attached. 

But  in  the  cases  mentioned  by  the  court,  the 
maritime  law  attaches  an  absolute  and  uncon- 
ditional lien  upon  the  property.  The  posses- 
sion is  not  necMsary  to  its  validity.    Indeed^  in 


eases  of  seaman's  wages  and  bottomry,  tht 
party  entitled  to  the  lien  never  has  posses- 
sion; and  the  same  is  most  commonly  the  case 
where  salvage  services  are  rendered. 

But  it  is  otherwise  in  general  average.  Tha 
party  entitled  to  contribution  has  no  absolute 
and  unconditional  lien  upon  the  goods  liable 
to  contribute.  The  captain  has  a  rig^t  to  re- 
tain them  until  the  general  average  with  which 
they  are  charged  £m  been  paid  or  secured. 
And  as  he  may  do  this  for  the  security  of  Um 
party  entitled,  he  must  be  regarded  as  Ids  amnt 
m  this  respect,  and  exercising  his  rights.  This 
right  *of  retainer,  therefore,  is  a  quali-  r*7S9 
fi^  lien,  to  which  the  party  is  entitled  by  the 
maritime  law.  But  it  depends  on  the  posses- 
sion of  the  goods  by  the  master  or  ship  owner, 
and  ceases  when  they  are  delivered  to  the  own- 
er or  consignee.  It  does  not  follow  them  into 
their  hands,  nor  adhere  to  the  proceeds.  This  is 
the  doctrine  not  onlv  in  England,  but  on  the 
Continent  also.  It  is  unnecessary  to  refer  to 
the  various  authorities  on  this  point,  as  the 
principal  ones  are  collected  in  Abbott  on  Ship- 
ping, 607  (margin),  Perkins's  edition,  and  3 
kent's  Com.  244. 

In  the  case  before  us,  the  goods,  with  the 
bill  of  lading,  were  delivered  to  the  consignee, 
and  not  to  the  owner.  We  do  not,  however, 
propose  to  in<juire,  whether,  upon  the  facta 
stated  in  the  hbel,  the  consignee  would  be  lia* 
ble  for  the  contribution  in  any  form,  but  wheth- 
er a  court  of  admiralty  can  try  the  question. 
And  treating  the  case  as  if  the  consignee  stood 
in  the  place  of  the  owner,  and  was  liable  to 
the  same  extent,  we  think  it  was  not  within  the 
jurisdiction  of  the  Court  of  Admiralty.  The 
owner  is  liable,  because,  at  the  time  he  receives 
the  goods,  they  are  bound  to  share  in  the 
loss  of  other  property  by  which  they  have 
been  saved;  and  he  is  not  entitled  to  demand 
them  until  the  contribution  has  been  paid. 
And  as  this  lien  upon  his  goods  is  discharged  by 
the  delivery,  the  law  implies  a  promise  that 
he  will  pay  it.  But  it  is  not  implied  by  the 
maritime  law  which  gave  the  lien.  It  is  im- 
plied upon  the  principles  of  the  common  law 
courts,  upon  the  ground  that  in  equity  and 
good  conscience  he  is  bound  to  pay  the  mOney, 
and  is  therefore  presumed  to  have  made  the 
promise  when  he  received  the  goods.  Indeed, 
this  ease  seems,  in  its  principles,  to  be  nothing 
more  than  the  common  law  action  for  money 
had  and  received,  brought  in  a  oourt  of  ad- 
miralty. 

It  is  very  much  to  be  regretted,  that  the 
jurisdiction  of  the  Court  of  Admiralty  in  this 
country  is  not  more  clearly  defined.  It  has 
been  repeatedly  decided  in  this  court,  that  its 
jurisdiction  is  not  restricted  to  the  subjects 
over  which  the  English  courts  of  admiralty 
exercised  jurisdiction  at  the  time  our  Constitu- 
tion was  adopted.  But  there  is  no  case,  nor 
any  principle  recognized  by  this  oourt,  that 
would  justify  us  in  extending  it  to  a  subject 
like  the  one  now  before  the  sourt.  Whether 
the  Court  of  Admiralty  might  not  have  pro- 
ceeded in  rem  to  enforce  the  maritime  law  bo- 
fore  the  goods  were  delivered,  is  a  question 
which  does  not  arise  in  this  case,  and  upon 
which,  therefore,  we  express  no  opinion.  Bui 
the  case,  as  presented  in  the  record,  we  tfainkt 
is  not  within  the  admiralty  jurisdiction^  ami 
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the  judgment  mnst  therefore  be  reverted,  and 
the  case  remanded  to  the  Circuit  Gourt,  with 
directions  to  dismiss  the  libel. 

788*]    *Mr.  Justice  Wayne: 

I  n^ret  that  this  case  has  been  sent  to  this 
eonrt  upon  the  printed  arguments  of  the  coun- 
sel in  the  court  below,  and  still  more  regret 
that  this  court  has  decided  an  important  con- 
stitutional question  of  admiralty  Jurisdiction, 
without  either  oral  or  printed  argument. 

It  Is  the  first  time  in  this  court  that  such  a 
result  has  happened;  and  it  was  a  sufficient 
reason,  in  my  mind,  to  restrain  this  court  from 
action,  until  after  the  point  had  been  argued. 

As  I  gather  the  facts  of  the  case  from  the 
record,  the  question  of  Jurisdiction  was  not 
arguea  either  in  the  District  or  Circuit  Court; 
though.  In  making  up  the  record  for  this  court, 
the  point  was  suggested  by  the  counsel  for  the 
respondents.  It  is  a  curious  incident  in  the 
history  of  our  Jurisprudence,  that  a  constitu- 
tional point  should  have  been  ruled  here,  which 
had  neither  been  argued  at  the  bar  in  this 
court,  nor  elsewhere;  and  I  think  It  will  be 
thought  so  much  so,  that  it  will  not  occur 
a^in.  Such  a  silent  and  uncontested  Judicial 
disposition  of  a  question  arising  under  the 
Constitution  is  at  variance  with  the  interest 
hitherto  shown  by  our  courts,  and  by  the  pub- 
lic. In  such  matters,  and  does  not  partake  of 
that  watchful  and  patient  inquiry  concerning 
constitutional  powers,  which  has  been  so  much 
the  characteristic  of  the  American  mind,  when 
either  of  the  departments  of  our  government 
has  been  called  upon  to  exercise  them. 

I  think,  too,  that  this  decision  should  not 
have  been  made  at  this  time;  for  though  a  full 
court  was  present  In  our  consultation  upon  this 
case,  one  of  the  Judges,  Mr.  Justice  Catron,  re- 
fused to  deliberate  with  us  upon  It,  stating  as 
his  reason  for  not  doing  so,  that  Important 
points,  constitutional  and  otherwise,  were  in- 
volved, and  that  the  case  was  only  before  us 
upon  printed  arguments  upon  the  latter.  I 
think  ne  did  so  with  great  propriety,  and  I 
agree  with  him,  that  the  rule  of  the  court  per- 
mitting cases  to  be  sent  here  upon  printed 
arffuments  was  not  meant  to  embrace  cases  in- 
volving constitutional  questions.  That  it  was 
not  meant  to  do  so,  I  Infer  from  this  being  the 
first  case  In  which  it  has  been  done  with  the 
practical  acquiescence  of  this  court,  and  from 
our  use.  In  having  hitherto  avoided  the  decision 
of  such  questions  except  upon  oral  argument 
before  a  full  court. 

Mr.  Justice  Catron's  withdrawal  left  eieht 
of  us  to  act  upon  the  case,  and  we  were  for 
some  time  equally  divided  upon  this  point  of 
jurisdiction.  It  was  ultimately  disposed  of  as 
it  has  been  by  a  nuijority  of  the  court,  rather 
by  our  acquiescence  m  what  was  thought  to  be 
English  authorities  against  the  Jurisdiction, 
than  from  a  close  and  searching  scrutiny  into 
784*]  the  practice  and  ^jurisdiction  of  courts 
of  admiralty,  and  how  far  they  were  compre- 
hended within  our  constitutional  extension  of 
Judicial  power  to  aU  cases  of  admiralty  and 
maritime  Jurisdiction. 

Under  such  circumstances,  with  every  incli- 
nation to  carry  out  without  further  inquiry  the 
decisionB  of  this  court,  and  with  unfeigned  re- 
jrpee^  tor  tdlniibm  judfl88  who  have  lUkAa  tbm 


decision,  I  hope  I  shall  not  be  considered  as 
doing  anything  at  variance  with  either,  If  I 
shall  hear  argument  upon  this  point  of 
Jurisdiction,  should  such  a  case  occur  before  ms 
upon  the  circuit,  or  If  I  shall  ask,  should  It 
ever  arise  here  again,  that  we  may  hear  argu- 
ment from  counsel  upon  a  point  which  we  mul 
not  an  opportunity  to  hear  when  it  was  de- 
cided. 

But  my  objections  to  the  ruling  of  the  point 
is  greater  than  to  the  circumstances  under 
which  It  has  been  made. 

I  think  that  the  case  is  within  our  oonstltu- 
tional  admiralty  and  maritime  Jurisdiction,  and 
that  It  has  been  so  decided  by  this  court. 

An  attempt  has  been  made  to  take  It  out  of 
the  case  of  Sheppard  v.  Taylor,  6  Peters,  675, 
by  making  a  distinction  between  cases  of  abso- 
lute and  unconditional  maritime  lien,  and 
such  as  are  now  called  qualified  cases  of  lien, 
to  which  a  party  Is  entitled  by  the  maritime 
law.  And  it  Is  said,  'in  general  average,  that 
the  party  entitled  to  contribution  has  no  abso- 
lute and  unconditional  lien  upon  the  goods 
liable  to  contribute;  but  that  the  captain  has  s 
ri^ht  to  retain  them  until  the  general  average 
with  which  they  are  chargeable  has  been  psM 
or  secured." 

Besides,  not  having  been  able  to  find.  In  the 
books  and  cases  which  I  have  read,  any  siicb 
distinction  (now,  I  believe,  for  the  first  time 
made),  I  have  always  thought  that  a  lien  given 
by  the  maritime  law,  of  whatever  kind  It  msj 
be,  is  one  which  can  be  enforced  in  a  maritime 
court,  for  the  purpose  of  consummating;  for 
the  benefit  of  sil  concerned,  the  equity  which 
raised  or  created  it.  For  instance,  that  If  s 
master  of  a  vessel  gets  a  lien  upon  the  saved 
cargo,  in  a  case  of  Jettison,  or  voluntary  strand- 
ing of  his  vessel,  and  he  is  in  any  way  dispos- 
sessed of  any  part  of  It,  either  by  a  freighter 
or  other  person,  he  may  bring  a  possessorj 
action  in  a  maritime  court  to  regain  It,  or  t 
petitory  libel,  if  the  goods  saved  have  got  into 
the  hands  of  a  third  person,  who  claims  a  ri^t 
of  property  in  them  against  the  freighter.  And 
further,  that  if  the  freighters,  in  a  case  of  jet- 
tison or  voluntary  stranding  of  a  vessel,  dif> 
agree  as  to  what  should  ht  their  respeetiTe 
contributions,  and  there  is  no  fixed  rule  for 
ascertaining  it  without  suit  in  the  countiy 
where  the  said  cargo  may  happen  to  be,  eitlier 
the  captain  having  the  cargo  u  possession,  or 
the  freighters,  or  either  of  them,  may  go  nto 
a  maritime  court,  to  have  it  judieiooilj 
'determined.  And  that  a  party  inter-  [*7SS 
ested  in  such  lien  may  file  his  libel  In  personsm, 
in  a  maritime  court,  against  a  freighter  for  hli 
contribution,  If  he  hiM  got  possession  of  kit 
part  of  the  saved  cargo,  and  has  removed  it 
beyond  the  sovereignty  in  which  the  court  it, 
so  that  It  may  not  be  sequestrated  or  pat 
under  arrest,  to  answer  the  court's  decras.  And 
it  matters  not  whether  the  freighter's  posses- 
sion of  the  saved  goods  has  been  obtained  bj 
the  delivery  of  It  to  him  by  the  master,  or 
otherwise.  A  lien  or  right  given  to  the  msster 
"to  retain  the  goods,  until  the  general  aven^ 
with  which  they  are  chargeable  has  been  said 
or  secured,"  as  this  court  says  the  master  sai, 
has  nothing  in  it  of  the  character  of  a  persoosl 
agency,  which  the  master  mapr  throw  off  at  hii 
wV&i\  to  neither  In  its  beginning  nor  hi  iti 

HfMmvd  ft 


1849 


CUTLCB  V.  &AIL 


continnance  hat  it  a  voluntary  w|ipoiiitment; 
but  it  is  a  trust,  which  the  maritime  law  casts 
upon  him,  from  the  necessity  of  the  case,  in 
Turtue  of  his  official  relation  to  the  vessel  and 
cargo,  and  to  those  who  are  the  owners  of  them, 
It  IS  a  lien  given  to  the  captain  by  the  mari- 
time law,  for  the  purposes  of  a  high  equity, 
produced  by  necessity,  and  It  cannot  be  taken 
from  the  jurisdiction  of  a  maritime  court  by 
any  act  of  a  party  interested  in  it,  short  of 
what  that  equity  demands;  though  the  parties 
interested  may  themselves  determine  and  re- 
ceive from  each  other  what  they  may  think 
that  equity  gives  to  each  of  them. 

And  the  foundation  of  this  jurisdiction  of  a 
court  of  admiralty  in  such  cases,  both  in  rem 
and  in  personam,  is  not  on  account  of  the  lo- 
calitv  of  the  jettison  or  stranding,  or  that  it  is 
a  thmg  done  at  sea;  but  because,  happening  at 
sea,  the  peril  producing  it  makes  new  and  in- 
voluntary relations  l^tween  the  freighters, 
where  there  were  none  before,  and  for  which 
the  interests  of  commerce  require  a  tribunal, 
into  which,  by  the  law  of  its  creation,  all  the 
parties  interested  may  be  brought  together  for 
settlement.  Of  course,  in  what  I  have  said,  I 
have  had  no  reference  to  the  admiralty  jurisdic- 
tion in  England  since  the  time  of  Charles  II., 
but  to  that  of  the  maritime  courts  upon  the 
Continent,  and  as  the  practice  in  them  con- 
tinues to  be,  and  also  to  what  had  been  the 
ancient  practice  and  jurisdiction  in  England 
on  admiralty,  until  the  reign  of  James  1.,  not- 
withstanding the  statutes  of  13  Richard  II.,  ch. 
5,  and  16  Richard  II.,  ch.  8;  for  we  know  his- 
torically, that,  until  the  time  of  James,  the 
statutes  of  Richard  operated  rather  to  restrain 
the  usurped  jurisdiction  of  the  Court  of  Admi- 
ralty in  England,  than  to  limit  it,  in  what 
ri^tfully  belonged  to  its  cognizance. 

When,  then,  we  are  referred  to  Abbott  on 
Shipping  and  to  Kent's  Commentaries,  and  to 
the  cases  cited  by  them,  in  support  of  the  con- 
clusion to  which  this  court  has  here  come,  con- 
786*]  coming  *the  want  of  jurisdiction,  in  an 
American  coiurt  of  admiralty,  of  a  libel  in 
personam  to  enforce  a  right  in  a  maritime  lien 
which  cannot  be    enforced    in  rem,  in  conse- 

auence  of  the  removal  of  the  subject  matter  of 
be  lien  beyond  the  reach  of  the  court's  moni- 
tion and  attachment,  it  will  be  found,  by  a 
perusal  of  Abbott  and  Kent  upon  General 
Average  and  the  cases  cited  by  tnose  writers, 
that  neither  of  them  is  discussinff  at  all  the 

i'urisdiction  of  a  court  of  admiralty,  even  in 
Sngland;  but  that  each  only  states — and  one 
from  the  other — what  are  the  remedies  in  En- 
gland for  the  recoverv  of  the  contributions  of 
a  general  average.  The  language  in  Abbott  is: 
"In  case  of  dispute,  the  contribution  may  be 
recovered,  either  by  a  suit  in  equity  only,  or 
bv  an  action  at  law,  instituted  by  each  indi- 
▼idual  entitled  to  recover,  against  each  party 
that  ought  to  pay  for  the  amount  of  his  share." 
Sec.  14,  p.  610.  And  it  is  admitted  that  the 
English  jurisdiction  in  admiralty  was  not 
meant  by  the  framers  of  the  Constitution,  when 
the  judicial  power  was  extended  "to  all  cases 
of  admiralty  and  maritime  jurisdiction."  The 
language  of  the  court  now  is:  "It  has  been 
repeat^y  decided  in  this  court,  that  its  juris- 
diction is  not  restricted  to  the  subjects  of 
which  the  English  courts  of  admiralty  ezer- 


cised  jurisdiction  at  the  time  our  Constitu- 
tion was  adopted."  We  must,  therefore,  in  all 
cases,  whether  or  not  there  has  been  an  oc- 
casion in  our  courts  for  the  exercise  of  juris 
diction  in  a  particular  case,  look  to  the  mari- 
time courts  on  the  Continent,  and  to  works  on 
admiralty  jurisdiction,  to  determine  whethei 
the  case  in  hand  is  embraced  by  our  constitu 
tional  provision. 

Nor  can  I  partake  of  the  regret  just  ex- 
pressed, that  the  jurisdiction  of  the  Court  of 
Admiralty  in  this  country  is  not  more  defined. 

I  know  at  one  time  it  was  thought  so,  bui. 
subsequent  investigations  of  it  by  our  judges 
and  jurists,  I  believe,  have  given  a  very  gener- 
al impression  to  American  lawyers,  that  the 
constitutional  clause,  "all  cases  of  admiralty 
and  maritime  jurisdiction,"  is  as  well  and  as 
definitely  expressed,  for  the  purpose  meant,  as 
it  can  be,  and  that  it  leaves  nothing  doubtful, 
except  as  to  some  cases  of  which  the  Admiralty 
Court  in  England  took  jurisdiction,  which  had 
been  there  exclusively  within  the  cognizance 
of  the  courts  of  common  law,  and  also  of 
other  cases  in  the  Continental  maritime  courts, 
which  did  not  relate  to  "things  done  upon  the 
sea,  or  to  contracts,  pleas,  and  quarrels  which 
were  not  maritime.  Among  the  latter  is 
certainly  not  a  case  of  ceneral  average,  and, 
except  in  England,  I  believe,  the  jurisdiction 
of  the  maritime  courts  has  always  embraced, 
both  in  rem  and  in  personam,  "all  cases  of 
•freight,  charter-parties,  mariners*  [•787 
wages,  debts  due  to  material  men  for 
the  building  and  repairing  of  ships,"  and 
all  accidents  upon  the  sea,  affecting  the 
rights  of  those  having  any  interest  in 
the  cargo  of  a  vessel,  or  who  are  in 
any  way  connected  with  her.  I  do  not  think 
that  there  is  anything  doubtful  in  the  terms 
used  in  the  Constitution.  "To  all  cases  of 
admiralty  and  maritime  jurisdiction,"  means 
all  cases  arising  or  happening  on  the  sea,  grow- 
ing out  of  war  or  commerce,  and  all  cases 
strictly  of  maritime  contracts — ^admiralty  juris- 
diction meaning  originally  those  cases  of  which 
the  admiral  took  cognizance  in  virtue  of  his  of- 
fice upon  the  sea,  and  maritime,  these  also, 
witii  all  others  arising  out  of  the  perils  or  ac- 
cidents upon  the  sea;  trespasses  upon  it  of  all 
kinds;  contracts  relating  to  commerce  in  which 
a  sea  service  was  to  be  rendered;  contracts 
for  building  and  repairing  of  ships,  and  for 
money  loaned  upon  bottomry.  Now,  it  having 
been  repeatedly  ruled  by  this  court,  that  its 
admiralty  jurisdiction  was  not  limited  by  what 
was  the  jurisdiction  in  England  when  the 
Constitution  was  adopted,  the  principal  diffi- 
culty in  the  way  of  interpreting  the  words  of 
the  Constitution  relating  to  it  has  been  over- 
come. And  if  we  will  but  rid  ourselves  of  those 
doubts  in  respect  to  what  are  cases  for  a  mari- 
time court  caused  by  the  limitation  of  them  in 
England,  I  do  not  think  we  shall  ever  be  at  a 
loss  to  determine  what  cases  are  within  the 
admiralty  jurisdiction  of  the  eourts  of  the 
United  States;  and  I  believe  the  whole  of  them 
will  be  found  to  make  no  trespass  upon,  or 
interference  with,  the  jurisdiction  of  the  other 
courts  of  the  United  States,  or  with  those  of 
the  States,  either  as  to  the  modes  of  proceed- 
ing in  them,  or  as  to  the  suits  of  which  they 
have  oognizancsii 
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Mr.  Justice  Catron: 

On  the  question  of  jurisdiction,  for  want  of 
which  this  cause  has  been  dismissed,  I  am  not 
satisfied  either  way,  and  therefore  give  no 
opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
ehusetts,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  the  opinion  of  this 
oourt,  that  neither  the  said  Circuit  Court,  nor 
the  District  Court  from  which  this  case  was 
removed  to  the  said  Circuit  Court,  had  juris- 
diction of  this  cause,  and  that  consequently 
this  court  has  not  lurisdiction  but  for  the  pur- 
pose of  reversing  the  decree  of  the  said  Circuit 
Court.  Whereupon,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court,  entertaining  jurisdiction 
788*]  *in  this  cause,  be,  and  the  same  is  here- 
by reversed  for  the  want  of  jurisdiction  in  that 
oourt;  and  that  this  appeal  be,  and  the  same 
is  hereby  dismissed  for  the  want  of  jurisdic- 
tion; and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  proceed  therein  in  con- 
formity to  the  opinion  of  this  oourt. 


HEZEKIAH  SMITH,  Plaintiff  in  Error, 

▼. 
WILLIAM    HUNTER,    Treasurer    of    Butler 
County,  James  B.  Cameron,  Auditor  of  But- 
ler County,  and  The  President  and  Trustees 
of  Miami  University. 

Jurisdiction — no  right,  title  or  exemption  set  up. 


Where  a  complaint  alleged  that  a  school  tax, 
which  was  leviea  upon  his  land,  was  contrary  to 
the  spirit  and  meaning  of  a  law  of  the  State  of 
Ohio  which  exempted  his  property  from  all  State 
taxes,  and  conflicted  also  with  the  terms  and  con- 
ditions of  the  leases  by  which  he  held  his  land, 
and  the  State  Court  dismissed  the  bill,  this  deci- 
sion of  the  State  Court  cannot  be  reviewed  by  this 
court  by  a  writ  of  error  Issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act 

The  rules  which  regulate  cases  brought  up  to 
this  court  under  that  section  again  examined  and 
affirmed. 

THIS  case  was  brought  up  from  the  Supreme 
Oourt  of  Ohioy  bv  a  writ  of  error  issued 
under  the  twenty-fifth  section  of  the  Judiciary 
Act. 

The  facts  are  these: 

By  the  fourth  section  of  the  Act  of  Congress 
of  the  3d  of  March,  1803,  to  enable  the  State 
of  Ohio  to  form  a  State  constitution  (2  Stat- 
utes at  Large,  226),  a  township  of  land,  to  be 
laid  oiT  in  the  Cincinnati  land  district,  was 
granted  to  the  State  of  Ohio  for  the  purpose 
of  establishing  an  academy. 

On  the  17th  of  February,  1809,  the  Legisla- 
tiira  of  the  State  of  Ohio  passed  an  act  entitled 

Nora. — Jurisdiction    of    O.    8.    Supreme    Court 
where  a  federal  Question  arises  or  where  is  drawn 
In  question  statutes,  trea^  of  Constitution  of  U. 
S.    See  notes  to  2  L.  ed.  U.  S.  654 ;  4  L.  ed.  U.  8. 
P7;  6  L.  ed.  U.  8.  671. 
Isature  ot  decision  as  affecting  right  of  rcTiew. 
See  note  to  68  L.R.A,  63. 
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"An  Act  to  establish  the  Miami  UnlToraity." 
Pamphlet  Acts  of  1809,  page  184. 

That  act  incorporated  the  university,  pro- 
vided for  its  support,  government,  etc  See- 
tion  tenth  vested  the  above  mentioned  town- 
ship in  the  coriK>ration,  for  the  use  and  sup- 
port of  the  university,  and  authorized  tbs 
corporation  to  divide  the  township  into  lots, 
and  lease  them  out  for  the  term  of  ninety-nine 
years,  renewable  forever,  subject  to  a  valua- 
tion every  fifteen  years.  The  thirteenth  section 
exempts  the  township  from  all  State  taxes.  It 
reads  in  these  words:  '^hat  the  lands  ap- 
propriated and  vested  in  the  corporation,  with 
the  buildings  which  may  be  erected  thereon 
for  the  accommodation  of  the  president,  pro- 
fessors, and  other  officers,  students,  and  serv- 
ants of  the  university,  and  any  buildings  ap- 
pertaining thereto,  and  also  the  dwelling-house 
and  other  buildings  which  may  be  built  and 
erected  on  the  lands,  *shall  be  exempt  [*7S9 
from  all  State  taxes."  Under  this  act  the 
university  lands  were  divided  into  lots  and 
leased  out,  the  plaintiff  in  error  being  the 
lessee  of  a  part  of  them. 

On  the  16th  of  March,  1839,  the  Legislature 
of  Ohio  passed  an  act  entitled  ''An  Act  pro- 
viding for  the  levyinff  of  a  school  tax  at  Ox- 
ford township,  in  Butler  County."  Local  Laws 
of  Ohio,  p.  235  of  Pamphlet  Acta. 

The  township  here  named  is  the  university 
township.  The  first  section  of  the  act  directs 
the  county  commissioners  of  that  county  to 
appoint  appraisers  in  the  township  of  Oxford 
''to  appraise  the  lands  held  under  permanent 
leases  m  said  township  at  their  true  value  in 
I  money,  considered  in  their  natural  state,"  tak- 
ing into  view  the  rent  incumbrance  upon  toe 
same,  payable  to  the  university. 

The  second  section  of  the  act  is  in  these 
words:  "Said  commissioners  shall,  in  addition 
to  the  levying  of  a  tax  on  personal  property  is 
said  township,  authorise  the  levying  of  s 
school  tax  annually  upon  the  ad  valorem 
amount  of  appraisement  in  said  township,  tks 
property  of  blacks  and  mulattoes  excepted,  not 
exceeding  one  mill  on  the  dollar,  which  assess- 
ment  shall  be  made  by  the  county  auditor,  and 
collected  by  the  county  treasurer,  in  the  same 
manner  as  other  county,  township,  or  Stste 
taxes  are  levied  and  collected." 

The  third  section  provides,  that  "the  tazei 
so  levied  and  collected  under  the  provisions  of 
this  act  shall  be  appropriated  excluaively  for 
the  support  of  common  schools  in  the  respe^ 
tive  districts  in  the  township  of  Oxford;  ssd 
in  the  disbursement  of  the  ssune,  the  provisiosi 
of  the  act  entitled  'An  Act  for  the  support  sad 
better  regulation  of  common  schoohi,  and  to 
create  permanently  the  office  of  superintendent,' 
passed  March  7th,  1838,  shall  be  conformed  to, 
at  least  so  far  as  it  is  practicable  to  carry  ost 
the  objects  of  this  act,  having  in  view  the  sup- 
port of  common  schools  in  the  said  townsbip 
of  Oxford." 

Under  this  last  named  act,  a  tax  for  the  sup- 
port of  common  schools  in  Butler  township  wii 
levied  on  the  university  landa,  and,  amosf 
others,  on  the  lands  of  the  plaintiff  in  error. 

Whereupon  he  filed  his  bill  in  chancery  is 
the  Court  of  Common  Pleas  for  said  County  of 
Butler,  setting  out  in  substance  the  facts  si 
above  stated,  and  praying  that  the  treassm 
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and  andiior  of  tKe  eotmty  might  be  enjoined 
from  eollectinff  said  taZf  on  the  ground  that  it 
waa  imposed  m  contravention  of  the  terms  of 
hie  lease,  and  of  the  Aet  of  17th  of  Februarj, 
1809,  to  establish  the  Miami  UniTersity. 

The  defendants  demurred  to  this  bill,  and  on 
the  hearing  the  demurrer  was  sustained  and 
the  bill  dismissed.  From  this  decree  of  the 
Ck>mmon  Pleas  the  plaintiff  appealed  to  the 
740*]  Supreme  *Court  of  Ohio,  where,  upon 
hearing  on  the  demurrer,  the  bill  was  again 
dismissied.  From  this  last  decree  the  plaintiff 
sued  out  a  writ  of  error  into  this  court. 

It  was  argued  by  Mr.  Schenck  for  the  plain- 
tiff in  error,  and  Mc,  Vinton  for  the  defendants 
in  error. 

Mr.  Schenck  contended  that  the  case  was 
drawn  into  the  jurisdiction  of  this  court— 

1st.  Because  it  arises  under  a  law  of  the 
United  States.  It  presents,  in  fact,  a  question 
as  to  the  effect  and  objects  of  a  grant  of  lands 
made  in  pursuance  of  an  act  of  Congress  for 
the  purposes  of  education,  and  how  far  the 
same  may  be  interfered  with  and  controlled  by 
State  legislation. 

2d.  Because  it  is  claimed  that  the  Act  of  the 
Legislature  of  Ohio,  of  1839,  tazinff  these  lands, 
conflicts  with  a  former  act  of  the  Legislature  in 
1800,  exempting  them  from  taxation,  and,  be- 
ing in  violation  of  the  rights  of  lessees  (of 
whom  the  complainant  is  one)  under  that  Act 
of  1809,  is  a  law  impairing  the  obligation  of 
contracts. 

Mr.  Vinton  denied  the  jurisdiction  of  this 
eourt,  and  contended  also  that  State  taxes  in 
Ohio  were  clearly  distinguished  from  county 
and  road  and  school  and  bridffe  taxes,  which 
were  entirely  local,  and  not  included  in  the  ex- 
emption from  State  taxes. 

Mr.  Justice  Danid  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Ohio,  prosecuted  under  the  twenty-fifth  sec- 
tion of  the  act  to  establish  the  judicial  courts 
of  the  United  States,  and  arises  out  of  the  fol- 
lowing facts  and  proceedings: 

By  the  fourth  section  of  an  act  of  Congress 
of  the  3d  of  March,  1803,  2  Statutes  at  Large, 
226,  a  township  of  land  in  the  Cincinnati  land 
district  was  granted  to  the  State  of  Ohio  for 
the  purpose  of  establishing  a  university. 

On  the  17th  of  February,  1809,  the  Legisla- 
ture of  Ohio,  by  law,  incorporated  and  estab- 
lished the  Miami  University,  and,  by  the  tenth 
section  of  this  Jaw,  vested  the  township  above 
mentioned  in  the  corporation,  for  the  support 
of  the  university,  and  authorized  it  to  divide 
the  township  into  lots,  and  to  make  leases  of 
these  lots  for  the  term  of  ninety-nine  years,  re- 
newable forover,  but  subject  to  a  valuation  at 
intervals  of  fifteen  years.  The  thirteenth  sec- 
tion of  the  law  contains  the  following  provi- 
sion: That  the  lands  appropriated  and  vested 
in  the  corporation,  with  the  buildings  which 
may  be  erected  thereon  for  the  accommodation 
of  the  president,  professors,  and  other  officers, 
students,  and  servants  of  the  universitv,  and 
741*]  anv  buildings  ^appertaininff  thereto, 
and  also  the  dwelling-house  and  other  build- 
ings which  may  be  built  and  erectf'd  on  the 
landa.  shall  be  exempt  from  all  the  State  taxes." 
(Inaer  the  authority  of  this  law  of  Ohio,  the 
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lands  vested  in  the  university  were  divided  into 
lots  and  leased  out,  and  the  plaintiff  in  error 
became  the  lessee  of  a  part  of  them.  On  the 
16th  of  March,  1839,  the  Legislature  of  Ohio 
passed  an  act  entitled  "An  Act  providing  for 
the  lev ving  of  a  school  tax  in  Oxford  township^ 
in  Butler  County."  The  townAip  of  Oxford 
is  the  same  which  was  vested  in  the  Miami 
University  by  the  law  of  the  17th  of  February, 
1809.  The  first  section  of  the  law  of  1839  pro- 
vided that  the  county  commissioners  of  Butler 
County  should  appoint  one  or  more  appraisan 
in  the  township  of  Oxford,  whose  duty  it  should 
be  to  appraise  the  lands  held  under  permanent 
leases  in  said  township  at  their  true  value  in 
money,  considered  in  their  natural  state,  and 
that,  in  making  such  appraisement,  they  should 
take  into  view  the  rent  incumbrance  upon  the 
same  annually  or  otherwise  payable  to  the 
Miami  University  by  reason  of  the  condition 
of  the  leases  under  which  such  lands  are 
holden.  The  third  section  of  the  Act  of  1839 
appropriates  the  taxes  therebv  ordered  to  be 
assessed  and  levied  on  the  lands  in  Butler 
County  exclusively  to  the  support  of  the  com- 
mon schools  in  the  school  districts  of  the  town- 
ship of  Oxford,  and  directs  the  disbursement 
of  the  amount  of  these  taxes  in  conformity 
with  the  provisions  of  a  statute  of  Ohio  for  the 
regulation  of  common  schools,  passed  on  the 
7th  of  March,  1838.  The  lease  under  which 
the  plaintiff  in  error  claims  sets  out  specially 
the  extent  of  his  tenure,  with  the  privilege  of 
perpetual  renewal,  and,  in  seneral  terms,  re- 
fers to  all  the  privileges  and  Immunities  grant- 
ed to  the  lessees  of  the  university  by  the  sev- 
eral acts  and  laws  of  the  State.  In  consequence 
of  a  demand  made  by  the  auditor  and  treasurer 
of  Oxford  township  for  the  taxes  assessed  on 
the  lands  held  by  the  plaintiff  for  the  use  of 
the  common  schools  of  that  township,  the  plain- 
tiff filed  his  bill  in  the  Court  of  Common  Pleas 
of  Butler  County,  making  defendants  thereto 
the  auditor  and  treasurer  of  the  township  and 
the  trustees  of  the  Miami  University,  and  pray- 
ing that  the  auditor  and  treasurer  and  their 
successors  might  be  perpetually  enjoined  from 
collecting  of  the  plaintiff  any  taxes  whatso- 
ever enacted  by  the  State  and  imposed  on  the 
lands  held  by  him  under  leases  from  the  presi- 
dent and  directors  of  the  Miami  University. 
The  plaintiff  claims  an  exemption  from  the 
payment  of  all  taxes,  under  the  provision  of 
the  tenth  section  of  the  Act  of  1809,  and  in- 
sists that  the  law  of  1839  is  inconsistent  with 
the  privilege  or  exemption  secured  to  him  by 
the  former  law.  The  bill  was  demurred  to  by 
the  defendants;  the  demurrer  was  sustained  by 
the  Court  of  Common  ^Pleas,  and  the  [*74S 
bill  directed  to  be  dismissed;  and  upon  an  ap- 

Seal  to  the  Supreme  Court  of  the  State,  the 
ecree  of  the  Court  of  Common  Pleas  was  in 
all  respects  affirmed. 

In  considerins  this  case,  a  difficulty  meets 
us  at  the  threshold  in  the  question  of  juris- 
diction. This  being  neither  an  appeal  from,  nor 
writ  of  error  to,  a  court  of  the  United  States, 
but  a  case  brought  hither  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  it  must  fall 
within  some  of  the  categories  prescribed  by 
that  section,  in  order  to  justify  tne  cognizance 
of  it  by  this  court;  and  this  must  appear,  too^ 
in  the  nrndes,  and  to  the  extentt  which  this 
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oonrt  hu  npcktcdlj  &nd  dittinctl;  »niioiuiced.  quired  bj  the  uction.     That  If  both  tbcM  4o 

It  ii  contended,  in  the  argument  on  behalf  of  not  appear  on  the  record,  the  appeltate  joria- 

the  plaintiff  in  error,  that  the  Act  of  the  Leg!*-  diction  faiU.     It  is  not  inffident  to  ihow  that 

laturs  of  Ohio,  of  March  Sth,  1B3S,  ia  an  lava-  euch  a  question  might  have  oecurred,  or  aoch 

■ion  of  hU  right  to  exemption  from  taxei,  or  a  deciaion  might  have  been  made  in  tha  aout 

rather  from  all  taxation,  all^jed  to  hav«  lieen  below.    It  mutt  b«  deraonstrable,  that  tbn  did 

conferred  b;  the  Aet  of  1800,  and  therefore  an  eziit,  and  wet«  decided.     In  the  caa«  of  Ue- 

infrtngement  of  tbat  portion  of  the  tenth  lee-  Kinney  v.  Carroll,  12  Petera,  90,  it  ia  aaid,  two 

tion  of  tbe  flrat  article  of  the  Conatitutlon  of  things    must    ba   apparent    on    the    reeord,   to 

the  United  State*  which  prohibtta  the  passing  give  the  Supreme  Court  juriedietion  under  the 

of  laws  by  the  State*  impairing  the  obligation  twenty-Qfth  section  of  the  Judidary  Act;  flnt, 

of  contracts.    On  the  other  hand,  it  ia  insitted  that  some  one  of  the  queatioui  stated  In  tbat 

for    the    defendants,    that   tb*   phrase   "Slate  Beotion  did  arise  in  tbe  State  court;   and  aee- 

taxes,"  contained  in  tbe  law  of  IBOS,  was  and  ond,  that  a  decision  was  actually  mad*  there- 

U  applicable  to  a  well  known  distinction  be-  on  in  the  manner  required  by  the  section. 
tween  taxes  for  general  revenue,  and  payable       Tbe  same  positions  are  ruled,  almost  in  the 

aa  a  portion  of  tne  public  flso,  and  county  or  identical  words.  In  the  coses  of  Coons  v.  Galla- 

townsbip  dues  levied  by  local  power,  and  ap-  her,  16  Peters,  IB,  and  of  Pulton  t.  UcAffM,  14 

plicable    only    to    purposes    which    were    local  Peten,  149. 

and    limited    in    their    character.      The    latter        In  tbe  list  case  which  will  be  here  cited,  that 

would  seem  to  be  the  interpretation  adopted  by  of    Armstrong    <r.    The    Treasurer    of    Athens 

the  courts  of  Ohio  of  the  two  laws  in  ques-  County,  reported  In  16  Peters,  281,  this  subject 

tion;  they  must  have  tieen  regarded  as  reconci-  of  jurisdiction   under  the   21>th   section  of  the 

table  and  consistent  with  each  other,  to  justify  Judiciary  Aet  appears  to  have  been  still  more 

the  dismission  of  plaintiff's  bill  on  the  merit*,  elaborately  treated  than  It  bad  been  previously 

But  whether  these  statutes  of  Ohio  be  reconcila-  done,  and  tbe  law  conoeralng  it  pronaundad  in 

ble  with  each  other,  or  In  conflict  with  them-  a  series  of  six  plain  propositions;  they  an  at 

selves  and  with  the  above  cited  article  of  the  follows:   That  to  gira  jurisdiction.  It  must  ap- 

Constltution,  is  a  matter  Into  which,  according  pear  on  the  record  Itself  that  ths  case  is  one 

to  the  record  before  us,  we  do  not  think  it  ma-  embraced  by  the   section — flrst,  either  by  ax- 

terlal  to  inquire.    The  pleadings  in  this  cause  press  averment  or  by  necessary  intendment  in 

nowhere  allege  any  right,  title,  or  interest  de-  the  pleading*  in  the  case;  second,  by  direation* 

rived    from   or    under    any    authority    of    the  given  by  the  court,  and  etated  in  the  exeep- 

United  States,  nor  the  violation  of  any  right,  tiona;   or,  third,  when  the  proceedings  are  ac- 

tltle  or  interest  so  derived,  nor  any  Eolation  cording  to  the  law*  of  Louisiana,  by  tbe  statt- 

of  the  Constitution,  nor  of  any  right  guaran-  ment  of  tbe  facte,  and  of  the   deirlsfon  as  ii 

teed  thereby.    Nothing  of  this  kind  la  apparent  usually   made   In   *auch   cases   by   the   [*T14 

either  on  the  (ace  of  Qie  decree  o(  the  Court  of  court;  fourth,  it  must  be  entered  on  tbe  leooid 

Common   Pleas,   or    of   that   of   tbe    Bupreme  of  the  prooeedinga  of  the  appellate  conrt,  fa 

Court  of  Ohio.     The  coune  of  decision  here,  case*  where  tbe  record  show*  tVat  such  a  point 

aa  to  the  requisites  apparent  upon  the  record  may  have  arisen  and  may  have  been  dadded, 

to  Invest  this  court  with  jurisdiction  under  the  that  it  was  a  fact  raised  and  decided,  and  this 

twenty-fifth  seetion  of  the  Judiciary  Act,  would  entry  must  appear  to  have  been  made  by  order 

teem  too  clear,  and  too  well  established,  to  be  of  the  court  or  by  the  presiding  judge  by  order 

misunderstood;  but  whether  understood  or  re-  of  tbe  oourt,  and  certified  by  tlie  clerk  as  part 

gardcd  by  partlee  or  by  counsel,  this  court  can-  of  the  record  In  the  State  court;   or,  flftn,  fa 

not  permit  the  disturbance  of  a  settled  rule  of  proceeding  In  equity.  It  mav  be  stated  in  ths 

practice,   whereby   great   confusion  and   incon-  body  of  the  flnal  decree  of  the  State  court;  or, 

143'}  venience  'would  of  necessity  be  Induced,  sixth,  it  must  appear  from  the  record,  that  tbe 

Soma  of  the  positions  ruled  by  this  court,  upon  question  was  necessarily  involved  iu  tbe  dtd- 

the  subject  of  jurisdiction,  under  the  twenty-  tion,  and  that  the  State  court  eould  not  ha>* 

fifth    section,   will    be    here   adverted    to.      In  given  the  judgment  and  decree  without  dead' 

Montgomery  v.  Hemandei,   IE  Wheat   120,  it  ing  It. 

it  said  that  "the  Bupreme  Court  bat  no  juris-        Thus,     with     respect     to     the     construetha 

diction  under  the   twenty-fifth   section  of  the  proper  to  be  given  to  the  twenty-fifth  acction  ef 

Judiciary  Act,  unless  the  right,  title,  privilege,  the  Judiciary  Aet,  and  with  respect  also  to  tht 

or  exemption  under  a  statute  or  commission  of  modes  of  presenting  upon  the  records  from  tht 

the  United  States  be  specially  set  up,  by  tbe  Bt,te  eourU  the  question*  arising  under  tU 

party  claiming  it,  in  the  State  court,  and  the  ggotlon,  which  can  properly  draw  the  dedskw 

decision  be  agamst  the  tame.      In  the  case  ol  ^f  those  courts  within   the  cognisance  of  tUi 

Crowell   y.  Randell,   10  Peters,  8K,  the  court,  tribunal,  we  find  a  series  of  sdjudicatioos  tm- 

after  reviewing  .11  the  previous  cases  touching  ^^^       ,^j  ^^^.       j^,  j,^  as  to  both  thsK 

«?,,'•  ti'<      "ViL      T  1?°-  '""'"J''"'  *'""'y;  subjects.     The  rulei  and  principles  settled  by 

fifth    section   of   the   Judiciary   Act,   some   of  :.    '^      .,    .,     .,  _       !;.„.  '^  _i   .^ 

which  cases  were  calculated  to' shed  doubt  up-  t*"*"  "dj-idlcation.  «.  entirely  approved^ 

on  the  meaning  of  the  statute,  lays  down  thelps  '""Id   ""^   ^e   disturbed  without   much  Uw^ 

elear  and  well  defined  propositions:     That  to  'en'enca  and   mischief.     Recurring  to  ths  I» 

Eve  this  court  jurisdiction,  two  things  should  "rd   of  the   case   under  coneideratkin.  Mai  n- 

ive  occurred  and  be  apparent  on  the  record  g»rding  it  as  deficient  in  all  the  tequititM  to 

—first,  that  tome  one  of  the  questions  stated  In  give  jurisdiction,  according  to  the  express  de- 

the  section  did  arise  in  the  oourt  below;   and  mands  of  the  authorities  cited,  we  therefon  td- 

accood,    thHl    a    deciaion    was    actually    made  judge  and  order,  that  the  writ  of  error  la  thb 

thereon  by  tbe  uma  eourt,  In  the  manner  la-  oaae  be  diamitted. 
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Order.  dtlun  and  reiMcnf  of  the  Stftte  of  Alabain*,  fi 
—_,                               i     1.    1.       J  „  ii.    *__  the  uld  United  States  of  Amerlcm,  of  a  pica  of 
ThU  «Uie  otrae  on  to  be  k^ard  on  the  tran-  „„„„(  broken;  and  (.hereupon  the  uii  Mat- 
•orlpt  of  the  reoord  of  the  Supreme  Conrt  of  ^       ^    ^      j^'      j,    ^    J  „   SUnbery,  hU 
th.  State   of  Ohto  «>dw«  argued  by  ooun-  attoi^iei^,  oomplaiJi:  for  that  wher^ae.  hereto- 
wli  oil  ooraideratton   whereof,  and  it  appear-  ,         ^^'^j     ^^  ^^^  25^^  ^       ^,  September.  A. 
ng  to  the  coMt  here,  from  "  mnpertion  of  the  ^    igg^   ^^  ChUIIoothe,  tn  Oie  wJd  Di.trict  of 
tran«aript  of  the  record    that  there  U  nothing  q^^      ^     ,  „,^j^  article  of  agreement,  made 
upon  It*  face  to  give  thU  court  jurlediction  In  ^^  «^ted.  mm  well  by  the  »ld  Matthew  u 
*^^  ?"J  I'  ''...*?'*""K"'.i!"'r,uf"'  °      i!?  ^°A  hy  the  eaid  Duncan,  and  aealed  with  their  MaU 
adjudged  by  this  court,  that  th in  cmi.  be,  and  r^gpectively,  -hich  aald  article  being  on  flic  in 
the  ume  i«  hereby  dumiewd  for  the  want  of  thiTcourt,  'ai  an  exhiUt  in  the  caat  in  [MiB 
JurUdietioa.  chancery  heretnartor  mentioned,  the  tAld  plaln- 
__^_  tiff  1«  unable  to  make  profert  thereof,  it  was, 
among  other  thlngt,  witnetaed.    That  vrhereaa, 
»4««]    'WnJUAM   McDonald,  AamloUtra.  «>  t^  '^^„?y  "'  November,  io  the  year  of 
tor  of  Duncan  McArthur,  Deeeued.  Plaintiff  ?"  ^'l.''"'''  *  ,'?''*'5'^;.  ^"  ^S'^u^,.!"*" 
In   Error  "7    ""'   between    John   Hobson    and    Matthew 
IB  BTiw,                     ^  Hobioa  (the  aaid  plaintiff),  of  the  one  part,  and 
Mii-rwirw  -nrmnnv  Duncan  MeArthnr  (the  aaid  defendant'*  intea- 
MATTHEW  HOBSON.  j.t^j^  „,  the  other  part,  proTiding  for  the  with- 
in ■  _»      .1.1    j._.>i      .1.111       .1  drawal  of  eertain  entries  of  land  warrants,  and 
DefectlTe  title  defertirely  sUted  to  dedaration,  ^j^  „|oeatlon  of  the  same,  a.  by  reference  to 
not  aided  by  Tcrdict,  al.ter  with  good  title.  ^,j  contract  will  appear,  alnce  which  time  the 
_^       ,.             ,  .       .      .             ...        _■•  «»'d  John  Hobaon  bad  transferred  hla  intereat 

Wnere  the  conroialnant  and  reBpoDdent  In  a  inlt  ,_  ..,. , ,  .„  ,._ ,.  r, i#.»_n,..,. 

In  choncerj  entered  Into  a  muluaVcoTeDant,  that,  in  said  contract  to  the  said  Duncan  McArthur j 
pendlnc  the  salt,  tliGjr  would  dWIde  tbt  money  be-  and  whereat,  on  the  20th  of  May,  1830,  the  Con- 
^een  Ihem  In  certain  proportlonjena  that  ft,  In  grese  of  the  United  State*  passed  and  enacted  ■ 
aSTSS.'-.i'.'SKrS.rTA'ia-^-S  ?.".!•  .t.tut.    1.  virtu. 'ot.hl.h  It  b™,™ 
Urelj  0*7  the  dliTcrenR,  to  >•  to  conform  to  the  competent  for  the  parties  to  the  aald  last  men- 
decree;  and  the  re«alt  ajtnli  wilt  waj  a  dlimliul  tloned  contract,  as  holders  and  owners  of  the 
SUSTde^bCSra'n  "^X^'S  co^e^Vnt'L^L^'.t  -"Entries  made  under  Mid  l«t  n,cnt[on«i  con- 
the  complolnint,  recltlnjc  the  ■Kreement  In  hu  dpc-  tract,   to    relinquish    the   same   to   the    United 
laTatloD,,wlth  an  aTerinent,  that,  bjr  rlrtue  oC  the  SUtea,   and   rooeiTe    therefor   the   amount    at 
decree  or  dismissal,  lio  was  eatltlea  to  r«cel»B  a  „i,j.i,  .i..  i._j.  !_-i,„i.j   ;_  .-ij  .-t.^..  ...._ 

eeruin  sum  of  monw— this  decUMHon  was  bad.  which  the  lands  included  in  i«'d  «"'""*•" 

The  sfreement   looted  to  s  Jodletsl  determlaS'  valned  by  an  Inquest  appointed  by  the  United 

Uon  of  the  rlshta  of  the  parties  In  some  court  of  states,  with  interest,  as   by  the  said  »tatut« 

s.v'o3'i"Si.:'?ii';ffi'si'.°''„°"i?„s  ""•  «.«■},  .pp«'.  j."  wj.™.  ih.  „«  M.iib.. 

The  deeree  of  dismissal  did  not,  of  Itself,  prara  and   Duncan  were  each  witling  to   make   suca 

that   the  complalnnnt^owed   the   respondent  anj-  relinquishment  to  the  United  States,  and  avail 

.%"t«.iU°K  C^.S'.-S'  '-^'""  —  U-...W-  .(  ft.  ta.«U  ot  th,  -id  «l  o, 

Nor  I*  this  defert  In  the  declsratlon  cnrefl  bj  Congress,   but   had    disagreed    about   Uieir    ro- 

verdict.      It    cannot    be  presnmed    thsl    eridcnce  apective  rightl  under  said  last  mentioned  con- 

Kj  a'.".,T?B?u5:i.i  «s?"„T.iSTi~  '»='!  ;e  «>■>.«!•».=«  ='  .w.h «« di«™- 

declaration,    because    this    woo  Id    be    presnmlDs  ment    the    said    DuncAQ    McArthur    baa    then 

—  ■— *  "\e  record,  which  recites  the  sabstsDce  of  recently  instituted  a  certain  suit  In  chancery 

i  «;tS"iSK?"X!Sl.rSirS.T.S.°'  ^  flf  S;.p™™  Co«rl  ,,  H,.  El.t.  .t  on.,  m 

jrmeDt  of  the  virtute  eu]us  Is  Insufficient  and  for  the  County  of  Ross,  in  said  Slate;  and, 

eltber  as  matter  of  law  or  fict ;  as  law,  because  no  amone  other  thinss,  Iiad  obtained  an  injunction 

™h  i««i  «,,,-.«■,««  «„M  fniw  frnm  th.  ,^  ^fj  ^^^^  rSstraimnji  the  said  Matthew 
Hobson  from  receiving  any  mou^  nnder  th> 
said  act  of  Congress,  until  the  matters  could  be 

THIS  eua  was  brought  up  by  writ  of  error  inquired  into,  as  by  referenoe  to  said  suit  would 

from    the    Circuit    Court    of    the    United  fuAy  appear.     And  wherpas   (as  ia  further  re- 

Stabaa  for  the  District  of  Ohio.  dted  by  said  article  of  agreement  flrat  hereto 

There  was  no  bill  of  exceptions  to  the  ease,  mentioned),  the  said  parUea,  to  wit,  the  said 

but  the  whole  record  was  brought  up,  upon  the  Matthew  and  Duncan,  were  then  mutually  will- 

anega.tion  of  ■  fatal  defect  in  it,  oecause  no  Ing  and  anzlons  that  the  said  money,  ao  appro- 

Ckose  of  action  was  shown  by  the  plaintiff  be-  pHatad  by  the  said  act  of  Congress,  or  aueh 

tow   In  hi*  declaration.  part  of  It  as  should  await  the  determination  of 

Hobson,  a   dtlaen  of  Alabama,  brought   an  said  snlt,  should  not  remain  inactive,  and  did 

Ution  of  oovenant  against   McDonald,  as  tba  therefore  wish  to  put  the  whole  matter  in  miA 

ftdministrator  of  MeArthnr.    As  the  whole  eaae  state  as  would   make  the  fund  available  and 

depended  upon  a  very  nice  point  of  pleadtog,  profitable,  pending  the  same  ault.  but  without 

the   reporter  has  thonriit  it  proper  to  Insert  in  any  manner  affecting,  or  being  held,  or  In 

th*  wholo  of  the  declaration,  which  waa  aa  terpreted  a*  alTecting,  their  said  controverayj 

followa:  to  order  to  accomplish  which  It  had  then  been 

"Wlllam    McDonald,   administrator    of    all  determtoed  and  arranged,  that  the  said  Mat- 

and  singular  the  goods,  etc.,  of  Duncan  MeAr-  thew  ahould  assign  and  transfer  to  the  said 

thnr,  deceased  (which  aald  William  is,  and  the  Duncan  all  tha  Interest  of  the  aaid  Matthew 

said  Doncan  was,  at  the  time  of  his  death,  a  of,  in,  and  unto  the  said  entries  and  warrants 

citiaen  and  reaident  of  the  State  of  Ohio),  was  in  suoh  way  aa  would  enable  the  said  Duncan 

summoned  to  answer  onto  Matthew  Hobaon,  a  l«  receive  (rocs  (be  (Jaitad  State*  tha  moneys 
1«  !>.  ed.  ««'V 
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Aforesaid,  out  of  whicK  said  mon^y  the  said 
T47*]  Duncan  should  at  *once  pay  to  the  said 
Matthew  the  sum  of  eleven  thousand  five  hun- 
dred dollars,  and  retain  the  balance  of  the  same 
in  his»  the  said  Duncan's  possession;  and  the 
said  Duncan,  in  and  by  the  said  article  of  agree- 
ment first  herein  mentioned,  did  covenant,  to 
and  with  the  said  Matthew,  that  if,  in  the  said 
suit  so  instituted  as  aforesaid,  it  should  be  held, 
adjudged,  decreed,  or  determined,  that  the  said 
Matthew,  his  heirs  or  assiffns,  executors  or  ad- 
ministrators, were,  or  should  be,  entitled  to  any 
greater  portion  of  said  money,  directly  or  indi- 
rectly, than  the  said  sum  of  eleven  thousand 
five  hundred  dollars,  then,  and  in  sudi  case,  he, 
the  said  Duncan,  his  heirs,  executors,  or  ad- 
ministrators should  and  would  pay  to  the 
said  Matthew,  his  heirs,  executors,  administra- 
tors, or  assigns,  at  the  Bank  of  Chillicothe,  any 
■ttch  excess  over  and  above  said  sum,  together 
with  interest  on  such  excess,  from  the  £iy  of 
the  date  of  said  article  of  agreement,  which 
said  covenant  last  aforesaid,  it  was  provided 
by  said  article  of  agreement,  should  be  held  to 
embrace  any  judgment,  order,  or  decree,  which 
might  produce  the  said  result,  whether  made 
and  rendered  in  said  suit  in  chancery,  or  in 
any  other  suit,  or  before  any  other  tribunal, 
founded  on  the  same  subject  matter  or  con- 
tract; and  in  and  by  said  first  mentioned  article 
of  agreement,  it  was  further  witnessed,  that  the 
said  Matthew  Hobson  did  thereby  covenant  to 
and  with  the  said  Duncan  McArthur,  that  in 
case  it  should  be  determined,  held,  ordered,  ad- 
judged, or  decreed  in  said  chancery  suit,  or  be- 
fore any  other  tribunal  finally  decided  in  a  suit 
founded  on  the  same  subject  matter,  that  he, 
the  said  Matthew  Hobson,  was  entitled  to  a  less 
sum  than  the  aforesaid  sum  of  eleven  thousand 
five  hundred  dollars,  then,  and  in  such  case,  he, 
the  said  Matthew  Hobson,  his  heirs,  executors, 
and  administrators,  should  and  would  refund 
and  pay  to  the  said  Duncan  McArthur,  his 
heirs,  executors,  administrators,  or  assigns,  at 
the  Bank  of  Chillicothe,  the  said  amount  so  re- 
ceived by  him  beyond  what  he  was  entitled  to, 
with  interest  thereon  from  the  said  date  of  said 
article  of  agreement. 

"The  said  plaintiff  further  says,  that,  in 
performance  of  his  covenant  in  that  behalf  in 
said  article  of  agreement  mentioned,  he  did, 
afterwards,  to  wit,  on  the  said  25th  day  of  Sep- 
tember, A.  D.  1830,  at  Chillicothe  aforesaid, 
assign  and  transfer  to  the  said  Duncan  McAr- 
thur all  the  interest  of  him,  the  said  Matthew, 
of,  in,  and  unto  the  said  entries  and  warrants; 
which  said  assignment  and  transfer  was  then 
and  there  accepted  and  received  by  the  said 
Duncan  in  discharge  of  the  said  covenant  of  the 
nlaintiff  in  that  behalf  so  made  as  aforesaid. 
In  virtue  of  which  said  assignment  and  trans- 
fer, the  said  Duncan,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  Chillicothe, 
748*]  ^aforesaid,  did  receive  from  the  United 
States  the  moneys  so  appropriated,  amounting, 
in  the  whole,  to  a  large  sum  of  money,  to  wit, 
the  sum  of  fifty -seven  thousand  six  hundred 
and  eight  dollars. 

"And  the  said  plaintiff  further  says,  that 
such  proceedings  were  afterwards  had  in  the 
said  suit  in  chancery,  referred  to  in  ssid  bi^fore 
recited  article  of  agreement,  that  afterwards, 
to  wit,  0U  Dm  Deeeint>6r  Term,  A.  U  Wl,  oi 
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said  Circuit  Court  for  the  Sevonth  Circuit  and 
District  of  Ohio,  the  said  suit  in  Chancery  watt, 
on  the  petition  of  said  Matthew  Hobson,  on  the 
ground  of  his  residence  and  citizenship  in  the 
State  of  Alabama  aforesaid,  removed  to  and 
docketed  in  the  said  Circuit  Court;  and  such 
further  proceedings  were  sfter wards  had  in  snid 
suit,  that  the  same  was  finally  heard  and  de- 
cided before  the  Supreme  Court  of  the  United 
States  at  Washington  (to  which  said  court  the 
same  had  been  taken  by  appeal  from  the  decree 
of  said  Circuit  Court),  at  the  January  Term 
thereof,  A.  D.  1842;  and  such  decree  was,  by 
the  said  Supreme  Court  of  the  United  States, 
then  and  there  rendered,  that  it  was  adjudged 
and  ordered,  that  the  said  Matthew  Hobson 
should  recover  against  the  complainants  in  said 
suit,  viz.,  Allen  C.  McArthur,  James  D.  Mc- 
Arthur, Effie  Coons,  Mary  Trimble,  Eliza  An- 
derson, Frances  Walker,  and  John  Kercheval, 
heirs  at  law  of  said  Duncan  McArthur  (he,  the 
said  Duncan,  having  deceased  during  the  pend- 
ency of  said  suit,  and  the  said  last  mentioned 
complainants  having  been  made  parties  thereto 
in  his  place  and  stead),  the  sum  of  one  hundred 
and  sixty-six  dollars  and  eighty-three  cents,  for 
his  costs  therein  expended,  and  that  he  have 
execution  therefor;  and  further,  that  the  said 
cause  should  be,  and  the  same  thereby  was, 
remanded  to  the  said  Circuit  Ck>urt,  with  di- 
rections to  the  said  last  mentioned  court  to 
dismiss  the  bill  without  prejudice. 

"And  afterwards,  to  wit,  at  the  July  Term, 
A.  D.  1843,  of  the  said  Circuit  Court,  to  which 
the  mandate  of  the  said  Supreme  Court  had 
been  duly  sent  for  execution  of  the  said  last 
mentioned  decree,  the  said  bill  was,  by  the  or- 
der of  said  Circuit  Court,  in  conformity  with 
said  mandate,  dismissed  without  prejudice;  all 
which  will  more  fully  and  at  large  appear 
by  reference  to  the  record  and  proceedings  of 
said  suit  in  chancery,  and  the  said  umndate, 
and  several  orders  and  decrees  therein,  now  in 
said  court  remaining. 

"And  the  said  plaintiff  further  avers,  and  in 
fact  says,  that,  in  vii-tue  of  the  decree  aforesaid, 
he  is  well  entitled  to  have  and  demand  of 
and  from  the  said  defendant,  as  administrator 
as  aforesaid,  a  greater  portion  of  the  said  mon- 
eys, 80  received  by  the  said  Duncan  McArthur 
as  aforesaid,  than  the  said  sum  of  eleven  thou- 
sand *five  hundred  dollars  (which  last  [*7I9 
mentioned  sum  the  plaintiff  admits  he  received 
from  said  Duncan  at  and  after  the  execution  of 
said  article  of  agreement),  to  wit,  the  sum  of 
three  thousand  two  hundred  and  one  dollara, 
with  interest  thereon  from  the  said  25th  of  Sep- 
tember, A.  D.  1830.  Of  all  which  premises  the 
said  defendant,  afterwards,  to  wit,  on  che  10th 
day  of  July,  A.  D.  1843,  at  Cincinnati,  in  tb« 
District  of  Ohio  aforesaid,  had  due  notice;  yet 
neither  the  said  Duncan,  whilst  in  life,  nor  the 
said  defendant,  as  administrator  as  aforesaid, 
since  the  decease  of  said  Duncan,  has  at  any 
time,  though  thereto  requested,  paid  to  said 
plaintiff  the  said  last  mentioned  sum  of  money, 
at  the  Bank  of  Chillicothe  or  elsewhere,  or  any 
part  thereof,  but  the  same  to  do  have  hitherto 
refused,  and  the  same,  with  the  accruing  inter- 
est, still  remains  wholly  due  and  unpaid. 
Wherefore  the  said  plaintiff  saith,  that  neither 
the  said  Duncan  nor  the  said  defendant,  his  sd- 
ministrator  as  aforesaid,  hath  kept  the  said  eov- 
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Muint  in  that  behalf,  but  the  same  is  broken) 
to  the  damage  of  the  said  plaintiff  of  ten  thou- 
sand dollars;  and  therefore  he  brings  suit,  eto. 

"Bond  A  H.  Stanbery," 
"Attomeys  for  Plaintiff." 

The  defendant  demurred  to  this  dedarattbn, 
but  his  demurrer  was  overruled. 

At  December  Term,  1843,  the  defendlmt 
crayed  oyer  of  the  agreement,  and  pleaded  non 
est  factum  and  nul  tiel  record.  Toe  plaintiff 
Joined  issue  upon  both  pleas. 

The  case  was  submitted  to  the  court  upon 
both  issues,  neither  party  requiring  a  jury.  The 
eourt  decided  in  favor  of  the  plainuff  upon  both 
pleas,  and  assessed  the  damages  at  $6,833.30, 
with  costs. 

The  defendant,  McDonald,  sued  out  a  writ  of 
error,  and  assigned  the  following  causes; 

1st.  That  the  declaration  aforesaid,  and  the 
matters  therein  contained,  are  not  suffid^t  in 
law  to  maintain  the  said  action. 

2d.  That  said  judgment  was  ffiven  in  favor 
€i  the  said  plaintiff,  when,  by  the  laws  of  the 
land,  it  ougnt  to  have  been  given  for  the  de- 
fendant. 

3d.  It  does  not  appear,  from  the  record*  that 
there  was  any  cause  of  action  in  favor  of  the 
said  plaintiff  against  the  said  defendant,  at  the 
commencement  of  this  suit;  but,  on  the  contra- 
ry, it  does  appear,  from  the  record,  that  there 
was  no  cause  of  action. 

Upon  this  writ  of  error,  the  cause  came  up  to 
this  court. 

It  was  argued  by  Mr.  Vinton  for  the  plaintiff 
in  error,  and  Mr.  Stanbery  for  the  defendant  in 
error. 

760*]        *Mr.    Vinton    made    the    following 
points: 

Istw  Under  the  contract  on  which  the  suit 
was  brought  by  Hobson,  it  was  a  condition 
precedent  to  his  right  to  the  money  claimed, 
that  he  should  obtain  a  decree  in  the  suit  men- 
tioned in  that  contract  establishing  his  right 
to  it. 

Such  being  the  character  of  the  contract, 
the  declaration  must  aver  the  fulfillment  of  this 
condition  nrecedent.    1  Chit.  351-401. 

Till  suen  condition  precedent  is  performed, 
no  action  accrues  on  the  contract  1  Chit.  863; 
Doug.  683. 

Every  material  fact  which  constitutes  the 
ground  of  the  plaintiff's  action  must  be  alleged 
in  the  declaration,  and  no  proof  at  the  trial  can 
nmke  good  a  declaration  which  contains  no 
ground  of  action.  Buzendon  v.  Sharp,  2  Salk. 
662;  Drowne  v.  Stimpson,  2  Mass.  444;  Rush- 
ton  V.  Aspinwall,  Doug.  683;  Avery  v.  Hoole, 
Cowper,  826;   1  T.  R.  146. 

And  after  verdict  nothing  is  to  be  presumed 
but  what  is  expressly  stated  in  the  declaration, 
and  is  necessarily  implied  from  those  facts 
which  are  stated.  Spierea  v.  Parker,  1  T.  R. 
141. 

The  averment  in  the  declaration,  that,  by 
virtue  of  the  decree  set  forth  by  plaintiff  below, 
he  was  well  entitled  to  the  money  he  sued  for, 
is  an  inference  of  law  deduced  from  the  facts 
averred,  and  as  such  not  traversable.  A  trav- 
erse must  be  taken  on  matter  of  fact,  not  on 
matter  of  law.  1  Chit.  646;  1  Saund.  23, 
note;  11  Price,  848;  3  Wils.  284;  1  Moore  ft 
Playne,  803. 

The  only  exoeption  to  tbe  rvleu  that  the 
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virtnte  cujua,  preteztu,  or  per  quod,  are 
traversable,  is  when  they  are  compounded  of 
law  and  fact,  which  are  connected  together. 
Then  a  traverse  may  be  taken  for  the  purpose 
of  trying  the  fact  which  is  connected  with  the 
law.  1  Chit.  646;  Beale  t.  Simpson,  1  Ld. 
Raym.  413;  Trustees  of  Rochester  v.  Symonds, 
7  WendeU,  396;  2  BUckf.  776;  2  Young  ft 
Jervis,  304;  1  Saund.  83,  note;  11  Price,  348; 
3  Wils.  234. 
Mr.  Stanbery,  for  the  defendant  in  error: 
There  are  three  oauset  of  demurrer  stated 
specially: 

1.  That  plaintiff  has  not  shown  any  cause  of 
action  against  McArthur,  or  his  administrator. 

2.  That  he  has  shown  no  breach  of  the 
covenant. 

Z.  That  there  is  nothing  to  show  the  plaintiff 
entitled  to  demand  the  said  sum  of  $34oi,  and 
interest. 

The  three  grounds  of  demurrer  art  in  effect 
one — that  no  cause  of  action  is  shown;  and 
though  called,  or  intended  for,  a  special  de- 
murrer, is  in  truth  a  general  demurrer,  for  it 
relies  on  matter  of  substance,  not  of  form. 

*We  suppose  the  point  intended  to  [*751 
be  made  is,  that  we  have  not  averred  or  shown 
how  the  final  decree,  which  upon  its  face  is 
simply  a  decree  of  dismissal,  made  the  defend- 
ant liable  to  the  payment  of  the  $3,201. 

Very  clearly,  the  decree  is  not  for  any  mon- 
ev;  and  if  our  action  was  upon  that  alone,  we 
should  show  no  case.  It  does  not,  per  se^  give 
us  any  action  for  any  money.  But  our  action 
is  not  founded  on  the  decree,  but  on  a  cove- 
nant anterior  to  it. 

In  the  sealed  instrument  containing  that 
covenant,  it  is  acknowledged,  in  such  form  as 
to  estop  any  proof  to  the  contrary,  that  cer- 
tain lands  belonginff  to  this  plaintiff  and  McAr- 
thur were  to  be  paid  for  by  the  United  States; 
that  a  oontroversy  existed  as  to  their  relative 
rights  to  the  land,  which  had  led  McArthur  to 
commence  a  suit  in  chancery  to  enjoin  the 
payment  of  the  money  by  the  United  States; 
that  both  parties  were  anxious  to  make  the 
fund  available,  and  therefore  they  temporarily 
divide  the  fund,  the  plaintiff  Uking  $11,600, 
McArthur  all  the  resiaue.  Upon  this  state  of 
things  the  covenant  is  made;  providing  that 
the  parties  shall  stand,  as  to  the  money,  in 
statu  quo,  until  the  determination  of  the  suit; 
and  that  if,  directly  or  indirectly,  by  any  de- 
cree to  be  made  in  such  suit,  it  should  be  held 
that  the  $11,600  was  less  than  Hobson's  por- 
tion of  the  whole  sum,  or  if  such  a  result  should 
in  any  way  flow  from  any  decree,  then  McAr- 
thur covenants  to  pay  any  excess  that  Hobson 
might  be  entitled  to. 

Now,  it  is  perfectly  clear  that  the  partiea 
did  not  contemplate  that  the  decree  itself 
should  be  a  decree  for  the  money  in  dispute. 
A  covenant  to  pay  such  a  decree  would  be  use- 
less, for  the  decree  itself  would  be  better  than 
the  covenant  to  pay  it  Besides,  the  express 
language  is,  that  the  covenant  is  to  take  effect 
upon  any  decree,  which,  directly  or  indirectly, 
should  or  might  produce  a  result  in  favor  of 
the  plaintiff's  right  to  a  greater  portion  of  the 
money  than  the  $11,600. 

fin  setting  forth  a  decree,  then,  which  is  not 
a  decree  for  the  money,  we  show  the  sort  of 
decree   which   la  eo^itemplated  by  the   cove* 
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nant;  but  yet  not  such  a  decree  as,  without 
further  averment,  would  make  a  case  against 
McArthur. 

We  do  not  stop,  however,  by  showing  the 
decree,  but  by  positive  averment  state,  that 
in  virtue  of  it  Hobson  became  entitled,  under 
the  covenant,  to  the  sum  stated  beyond  the 
$11,600.  In  effect,  following  the  language  of 
the  covenant^  we  aver  that  this  was  a  decree 
which  produced  that  result. 

Must  we  show,  by  averment,  how  a  decree 
of  dismissal  produced  the  result  alleged?  That 
is  the  only  question  that  can  be  made.  In  other 
words,  must  we  introduce  all  our  evidence 
into  our  declaration?  Unquestionably  we  must, 
759*]  on  the  trial,  *prove  the  allegation,  that 
the  liability  to  pay  more  than  the  $11,600  re- 
sulted from  the  covenant  and  the  decree.  We 
admit  that,  but  cannot  admit  that  we  must 
spread  all  the  evidence  out  in  the  declaration. 

There  are  instances  in  which  the  mere  aver- 
ment of  the  fact  is  not  good,  without  showing 
the  manner;  as  where  there  is  a  covenant  to 
pay  money  on  the  release  of  all  actions.  An 
averment  that  the  plaintiff  executed  a  release 
will  not  do,  for  it  must  appear  how  the  release 
was  made,  i.  e.,  by  an  instrument  under  seal, 
that  the  court  may  judge  of  its  sufficiency. 

In  this  case  that  doctrine  does  not  apply. 
The  fact  of  liability  to  pay  is  not  dependent  up- 
on a  technical  thing  that  can  only  be  done  in 
one  way,  and  which  must  always  be  alleged  to 
have  been  done  in  that  way. 

Simply,  the  case  is  an  action  for  so  much 
money  received  by  McArthur  to  Hobson's  use; 
and  the  only  reason  why  we  might  not  recover 
in  indebitatus  assumpsit  is,  that  the  covenant 
under  seal  drives  us  to  this  action  of  the  high- 
er nature. 

It  well  appears  that  a  certain  sum  of  money 
arising  out  of  joint  property  of  Hobson  and 
McArthur  was  in  the  treasury  of  the  United 
States.  Tlie  parties  differ  in  the  division;  Mc- 
Arthur files  a  bill  to  enjoin  it  in  the  treasury; 
they  then  agree  that  Hobson  shall  take  $11,- 
600,  and  McArthur  the  residue,  amounting  to 
$46,108,  and  to  stand  upon  that  division  until 
the  end  of  the  suit  pending.  The  plaintiff 
avers  the  suit  to  be  ended,  and  that  he  is  enti- 
tled to  $3,201  of  the  moneys  so  received  by 
McArthur  beyond  the  amount  he  has  received; 
and  all  this  is  admitted  by  the  demurrer. 

I  confess  I  am  not  able  to  tee  why  this  is 
not  a  good  declaration. 

But  the  case  does  not  now  stand  upon  the 
demurrer  to  the  declaration,  but  upon  a  writ 
of  error  after  a  finding  or  verdict  for  Hobson, 
and  a  judgment  consequent  on  such  verdict. 

It  appears  that,  at  the  December  Term,  1^3, 
the  court  below  overruled  the  demurrer,  and 
the  defendant  then  took  leave  to  plead,  and 
filed  two  pleas — ^non  est  factum  and  nul  tiel 
record.  Issue  being  joined  on  these  pleas,  the 
trial  thereof  was  submitted  to  the  court  at  the 
Julv  Term,  1844,  and  there  was  a  finding  on 
both  pleas  for  Hobson,  an  assessment  of  dam- 
ages, and  judgment. 

If  there  were  any  objection  that  might  have 
been  sustained  to  the  declaration  in  conse- 
Quence  of  any  supposed  defective  statement  of 
the  plaintiff's  right  to  recover  the  $3,201,  with 
interest  from  September  26,  1830,  it  is  now, 
after  verdict,  to  be  intended  that  such  defect 
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was  supplied  In  the  proof.  The  rule  on  this 
subject  is  nowhere  better  laid  down  than  by 
Lord  Mansfield,  in  Rushton  v.  Aspinwall,  Doug. 
670: 

*"But  on  looking  into  the  cases,  we  [*75S 
find  the  rule  to  be,  that  where  the  plaintiff  has 
stated  his  title  or  ground  of  action  defectively 
or  inaccurately — because,  to  entitle  him  to  re* 
cover,  all  circumstances  necessary  in  form  or 
substance  to  complete  the  title  so  imperfectly 
stated  must  be  proved  at  the  trial — it  it  a  fair 
presumption,  after  verdict,  that  they  were 
proved;  but  that,  where  the  plaintiff  totally 
omits  to  state  his  title  or  cause  of  action,  it 
need  not  be  proved  at  the  trial,  and  therefore 
there  is  no  room  for  presumption." 

In  our  declaration  we  set  out  the  covenant 
with  all  necessary  strictness,  and  aver  that, 
in  virtue  of  the  decree,  McArthur  became 
bound  to  pay  the  money  demanded.  Thii 
averment,  '^in  virtue  of  said  decree,"  waa  trav- 
ersable. 

Where  the  virtute  cujus  contains  only  matter 
of  law,  it  is  not  traversable;  otherwise,  where 
it  is  mixed  with  fact.  Beal  v.  Simpson,  1  Ld. 
Raym.  408;  Trustees  of  Rochester  v.  Symondi, 
7  Wend.  392. 

Now,  if  the  covenant  had  been  limited  to  s 
decree  which,  per  se,  was  to  be  a  decree  for  the 
money,  and  had  been  to  pay  so  much  money  ss 
should  be  so  decreed,  the  decree  alone  would 
fix  the  liability  without  reference  to  any  fact 
aliunde.  Such  is  not  the  covenant,  nor  such  the 
decree  contemplated  by  the  parties. 

The  decree  may  be  any  decree  which,  di- 
rectly or  indirectly,  that  is  in  itself,  or  ia 
reference  to  matter  dehors,  may  produce  the 
result. 

When,  therefore,  we  allege  a  decree  which 
does  not  per  se  give  us  the  money,  or  establish 
our  right  to  it,  and  aver  that,  in  virtue  of  it, 
we  became,  under  the  covenant,  well  entitled 
to  a  specific  sum,  the  averment  is  clearly  mixed 
with  matter  of  fact,  and  is  traversable,  and 
must  be  proved  at  the  trial,  unless  admitted  bj 
the  pleadings. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States,  held  in  and  for  the  District 
of  Ohio  by  the  district  judge. 

The  (questions  presented  arise  upon  the  wt- 
ord  of  judgment,  no  bill  of  exceptions  hsviog 
been  taken  to  the  rulings  of  the  court  at  the 
trial.  It  is  insisted  that  the  dec!aration  Is  fatsl* 
ly  defective,  and  the  judgment  for  that  resaoo 
erroneous. 

The  action  is  covenant,  brought  by  Matthew 
Hobson  against  William  McDonald,  as  adminis- 
trator of  Duncan  McArthur,  deceased. 

The  declaration  recites,  that,  on  the  10th  of 
November,  1810,  a  contract  was  entered  into 
between  the  said  Matthew  and  Duncan,  provid- 
ing for  the  withdrawal  of  certain  entries  of  buid 
*  warrants  and  relocation  of  the  same;  [*754 
that  on  the  26th  of  May,  1830,  Congreai 
passed  an  act  which  enabled  the  parties,  u 
holders  and  owners  of  these  warrants,  to  relin* 
quish  the  same  and  receive  their  value  is 
money;  that  the  said  Hobson  and  McArthur 
were  each  willing  to  make  such  relinquishment, 
and  to  avail  themselves  of  the  provisions  of  tJki 
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aet,  but  that  they  had  disagreed  as  to  their  re- 
spectiye  rights  under  the  contract  of  1810;  in 
consequence  of  which  disagreement,  McArthur 
had  commenced  a  suit  in  chancery  in  the  State 
of  Ohio  against  Hobson,  and  had  obtained  an  in- 
junction restraining  him  from  receiving  any  of 
the  moneys,  under  the  act  of  Conffress,  until  the 
matters  in  dispute  should  be  settled;  that  both 
parties  had  then  become  anxious  that  the 
money,  or  such  part  of  it  as  must  otherwise 
await  the  determination  of  the  suit,  should  not 
remain  useless,  and  therefore  desired  to  put  their 
differences  on  such  a  footing  as  would  make 
the  fund  available  and  profitable  during  the  lit- 
igation, and,  at  the  same  time,  without  in  any 
manner  affecting  the  suit;  that,  in  order  to  ac- 
complish this,  it  bad  been  agreed  that  Hobson 
should  assign  and  transfer  to  McArthur  all  his 
interest  in  the  said  warrants,  so  as  to  enable 
him  to  receive  the  monoy  from  the  government, 
out  of  which  he  should,  at  once,  pay  over  to 
Hobson  Mie  sum  of  $11,500,  and  retain  the  bal- 
ance; and  the  said  McArthur  did  then  and  there 
covenant  to  and  with  the  said  Hobson,  that  if 
it  should  be  adjudged  and  determined  in  the 
suit  in  chancery  that  the  latter  was  entitled  to 
a  greater  portion  of  the  money  than  the  $11,600, 
directly  or  indirectly,  then  and  in  such  case 
McArthur  would  pay  to  him  such  further 
amount,  with  interest,  at  the  Bank  of  Chilli- 
cothe.  It  was,  at  the  same  time,  declared,  that 
the  covenant  should  be  held  to  embrace  any 
judgment  or  decree  that  might  produce  this  re- 
sult, whether  rendered  in  the  suit  in  chancery 
or  in  any  other  suit,  or  before  any  other  tribu- 
nal, founded  on  the  same  subject  matter.  And 
the  said  Hobson  did  also  then  and  there  cove- 
nant to  and  with  McArthur,  that  in  case  it 
should  be  adjudged  and  determined  in  the  suit  in 
chancery,  or  in  any  other  tribunal,  that  he  was 
entitled  to  a  less  sum  than  the  $11,600,  then 
and  in  such  caae  he  would  refund  to  McArthur 
the  excess  so  received,  with  interest,  at  the 
Bank  of  Chillioothe. 

The  declaration,  then,  after  setting  out  the 
transfer  of  the  interest  of  Hobson  in  the  land 
warrants  to  McArthur,  and  also  the  receipt  of 
the  sum  of  $67,608  from  the  government  by 
the  latter,  averred,  that  such  proceedings  were 
had  in  the  suit  in  chancery,  that  it  was  removed 
into  the  Circuit  Court  of  the  United  States,  and 
that  such  further  proceedings  were  there  had, 
that  it  was  finally  heard  and  decided  in  the  Su- 
preme Court  of  the  United  States,  at  Washing- 
ton, at  the  January  Term,  1842,  to  which  the 
755*]  *same  had  been  carried  by  appeal,  and 
such  decree  was  then  and  there  rendered,  as  ad- 
judged and  ordered,  that  Hobson  recover 
against  McArthur  $166.83  for  his  costs,  and 
that  the  cause  be  remanded  to  the  Circuit  Court, 
with  directions  to  dismiss  the  bill  without  prej- 
udice— all  which  was  afterwards  done  at  the 
following  July  Term  of  the  Circuit  Court  ac- 
cordingly. 

The  plaintiff  then  avers,  that,  in  virtue  of  the 
decree  aforesaid,  ho  is  well  entitled  to  have  and 
demand  of  and  from  the  defendant,  as  adminis- 
trator as  aforesaid,  a  greater  portion  of  the  said 
moneys,  so  received  by  McArthur,  than  the 
sum  of  $11,600,  to  wit,  the  sum  of  $3,201,  with 
interest  from  the  26th  of  September,  1830,  the 
date  of  the  articles  of  agreement — of  all  which 
the  defendant  had  notice, 
IS  li.  ed. 


The  usual  breach  is  then  set  out,  concluding 
to  the  damage  of  the  plaintiff  of  $10,000. 

The  defendant  put  in  a  demurrer  to  the  dec- 
laration, which  was  afterwards  overruled  by 
the  court.  He  then  craved  oyer  of  the  articles 
of  agreement,  and,  after  setting  them  out  in 
lueo  verba,  pleaded,  1st,  non  est  factum,  and  2d, 
as  to  the  decree,  nul  tiel  record.  Upon  which  is- 
sues were  joined,  and  were  found  for  the  plain- 
tiff,  and  the  damages  assessed  at  the  sum  of 
$6,833.30. 

The  question  presented  for  our  decision  is  as 
to  the  sufficiency  of  the  declaration  after  ver- 
dict, and  this  depends  upon  the  construction  to 
be  given  to  the  articles  of  agreement  upon 
which  the  action  is  founded,  and  as  set  forth  in 
the  pleadings. 

The  constructon  ffiven  by  one  pleader  is, 
that  the  decree  or  order  on  the  suit  in  chancery 
mentioned  in  the  agreement,  and  upon  which 
the  right  to  any  poition  of  the  fund  in  dispute, 
beyond  the  $11,600  already  received  is  made  to 
depend,  need  not  determine  either  the  right  to 
any  excess  beyond  that  sum,  or,  if  any,  the 
amount  of  it;  but,  on  the  contrary,  either  or 
both  may  be  established  by  evidence  independ- 
ently of  the  proceedings  in  that  or  any  other 
suit,  and  that  the  decree  is  material  only  as 
showing  the  suit  to  be  at  an  end.  Hence,  after 
setting  out  the  decree  by  which  it  appears  that 
the  bill  of  complaint  had  been  dismissed  with 
costs,  the  pleader  proceeds  to  aver,  that,  iu 
virtue  of  the  decree,  the  said  plaintiff  is  well 
entitled  to  have  and  demand  of  and  from  the 
defendant  a  greater  portion  of  the  said  moneys, 
so  received  by  the  said  McArthur,  than  the 
sum  of  $11,600,  to  wit,  the  sum  of  $3,201,  with 
interest. 

This,  it  is  said,  is  an  averment  of  a  matter  of 
fact,  and  not  of  a  conclusion  of  law;  and  that, 
after  verdict,  the  court  must  presume  that  evi- 
dence was  given  on  the  trial  to  establish  the 
right  of  the  plaintiff  to  the  amount  recovered 
over  and  above  *the  sum  already  re-  [*756 
ceived,  and  that,  upon  this  ground,  the  judg- 
ment may  well  be  sustained. 

This  is  the  view  of  the  case,  as  set  forth  in 
the  declaration,  and  which  was  sought  to  be 
sustained  in  the  argument;  and,  conceding  it 
to  present  the  true  construction  of  the  articles 
of  agreement — though  the  averment  is  certainly 
informal  and  illogical  in  the  mode  of  stating  it, 
as  it  is  difficult  to  perceive  how  the  right  to  the 
sum  of  money  claimed,  or  to  any  sum,  can  re- 
sult to  the  plaintiff,  even  as  a  matter  of  fact,  in 
virtue  of  a  decree  dismissing  a  bill  in  chancery 
against  him — yet,  with  the  usual  intendments 
of  the  law  in  support  of  a  judgment  after  ver- 
dict, it  might,  perhaps,  be  deemed  sufficient. 
The  appellate  court  would  presume  that  evi- 
dence tiad  been  required  ana  given,  under  the 
averment,  at  the  trial,  to  support  the  claim  to 
the  amount  recovered.  1  Saund.  228,  note;  1 
Chit.  PI.  689;  1  Maule  &  Selw.  234;  Doug. 
68;   7  Wend.  396. 

But  the  court  is  of  opinion,  that  the  pleader 
has  mistaken  alto^ther  the  true  construction 
of  the  agreement  m  the  particular  mentioned, 
and  has  placed  the  right  of  action  upon  ground 
not  warranted  by  any  of  the  stipulations  of  the 
parties.  This  will  be  apparent,  on  recurring 
for  a  moment  to  the  agreement  aa  set  forth  in 
the  pleadinga. 
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The  redUU  show,  that  a  dispute  ba4  arisen 
In  respect  to  the  division  of  a  large  sum  of 
money  coming  from  the  government,  in  which 
the  parties  were  jointly  interested,  and  that  a 
suit  nad  been  commenced  by  McArthur  against 
Hobson,  in  chancerv,  enjoining  him  from  re* 
eeiving  any  part  of  it,  until  their  rights  had 
been  judicially  determined.  The  effect  of  this 
proceeding  was  to  tie  up  the  fund  in  chancery, 
pending  the  litigation,  and  until  the  court 
could  make  a  proper  distribution.  It  wa^  to 
remedy  this  inconvenience,  and  to  enable  the 

Earties  to  possess  themselves  of  the  fund,  pend- 
ig  the  controversy,  that  the  agreement  in 
question  was  entered  into,  and  which  was,  in 
substance,  as  follows:  McArthur  was  to  n- 
eeive  the  whole  of  the  money  from  the  govern- 
ment, and  at  once  pay  over  to  Hobson  $11,500, 
retaining  in  his  possession  the  residue;  and 
ify  in  ibie  suit  then  pending,  it  should  be 
determined,  directly  or  indirectly,  that  Hob- 
son was  entitled  to  a  larger  amount  for  his 
share,  then  McArthur  would  pay  such  addi- 
tional sum,  with  interest,  at  the  Bank  of  Chilli - 
cothc;  and,  on  the  other  hand,  if  it  should  be 
determined  that  Hobson's  portion  of  the  fund 
was  less  than  the  sum  already  received,  he 
would  refund  the  excess,  with  interest,  to  Mc- 
Arthur, at  the  same  place. 

The  object  of  the  parties  was  to  procure  the 
money  from  the  government,  where  it  was  ly- 
faig  idle,  and,  at  the  same  time,  to  make  a  pro- 
75  7*]  visional  'distribution,  without  in  any 
way  interfering  with  the  suit  in  chancery. 
That  was  to  be  carried  on  for  the  purpose  for 
which  it  was  originally  commenced;  but  as  a 
provisional  division  had  taken  place,  it  became 
necessary  to  provide  for  a  special  decree,  hav- 
ing reference  to  the  changed  situation  of  the 
ifund,  and,  as  the  suit  had  become  an  amicable 
one,  to  provide,  also,  for  the  payment  of  any 
sum  that  might  be  found  due  from  either  party. 
Hence  the  stipulation,  that  the  decree  should 
be  made  upon  the  basis  of  this  provisional 
distribution,  and  that  the  parties  should  pay 
over  at  once  any  balance  that  might  be  found 
due,  without  further  proceedings. 

The  strongest  proof  exists,  in  the  agreement 
itself,  that  the  parties  did  not  intend  to  inter- 
fere with  the  settlement  of  their  differences  by 
the  suit  in  chancery,  or  by  some  other  suit  to 
be  instituted  for  that  purpose;  for  the  last 
article  provides,  that  this  contract  shall  not  be 
used  by  either  party  in  the  suit  pending,  or  in 
any  other  suit,  or  in  any  other  court,  or  m  anv 
proceeding  under  the  contract  of  1810,  as  af- 
fecting or  in  any  way  changing  the  rights  of 
either  in  the  matters  in  dispute;  but  that  the 
suit  in  chancery  or  in  any  suit  which  either 
might  think  proper  to  bring,  should  be  conduct- 
ed, in  all  respects,  as  though  this  contract  had 
not  been  entered  into. 

We  think,  therefore,  it  is  clear,  the  parties 
intended  that  their  respective  rights  to  the 
common  fund  in  question  should  be  settled  and 
fixed  by  the  chancery  suit  then  pending,  or  by 
some  other  legal  proceeding  that  might  be  in- 
stituted for  the  purpose;  and  that,  when  so 
settled,  they  would  conform  the  provisional 
distribution  already  made  to  the  decision,  by 

Saying  over  at  once  the  amount  adjudged  to  be 
ue;  for  we  have  seen,  that,  instead  of  inter* 
fering  with  the  su/t  which  had  been  already 
0OM 


commenced,  great  pains  are  taken  to  guard 
against  any  such  consequence,  and,  aa  if  apnre- 
hensive  that  their  rights  might  not  be  definitive- 
ly settled  by  that  suit,  provision  is  made  for 
the  instituton  of  any  other,  by  either  party,  be- 
fore the  same  or  any  other  tribunal  having 
cognizance  of  the  case. 

In  a  word,  the  whole  amount  of  the  agree- 
ment is,  to  provide,  first,  for  a  provisional  dis- 
tribution of  the  fund,  so  that  the  money  mi^t 
be  used  pending  the  litigation;  second,  for  a 
judicial  determination  of  the  controversy  la 
respect  to  it,  in  some  court  of  law  or  equity; 
ana,  third,  for  the  payment  of  any  balance 
that  might  be  found  due  from  either,  at  the 
Bank  of  Chillicothe. 

This  being,  in  our  judgment,  the  legal  effeet 
of  the  agreement,  it  is  manifest  that  the  plead- 
er has  »iled  to  comprehend  it,  and  has  there- 
fore failed  to  set  out  any  cause  of  action  in  the 
Meclaration.  There  is  a  total  omission  [*758 
of  any  averment  of  the  fact  upon  which  the 
right  of  the  plaintiff  to  any  portion  of  the 
fund  beyond  the  $11,500  is  made  to  depend, 
namely,  a  judgment,  order,  or  decree  awarding 
to  him  the  amount.  There  is  not  only  an  omis- 
sion of  any  such  averment,  but  the  contrary  ap- 
pears upon  the  face  of  the  declaration,  as  tee 
decree  m  the  chancery  suit  is  set  out,  and  its 
contents  particularly  described. 

It  is  a  decree  simply  dismissing  the  bill  of 
complaint,  with  costs.  It  may  show  that  the 
defendant  (now  plaintiff)  had  not  received 
more  than  his  share  of  the  money  in  the  divi- 
sion, otherwise  the  bill  would  not  have  been  dis- 
missed ;  but  not  that  the  defendant  was  entitled 
to  more,  unless  the  dismissal  of  a  bill  is  evi- 
dence that  something  is  due  from  the  complain- 
ant to  the  defendant. 

Neither  can  we  presume,  even  after  verdict, 
that  evidence  was  given  at  the  trial,  by  which 
it  was  made  to  appear  that  the  decree  did  de- 
termine that  the  amount  which  has  been  recov- 
ered in  this  suit  was  due  from  McArthur  to  the 
plaintiff;  for  this  would  be  a  presumption 
against  the  face  of  the  record.  That  shows 
what  decree  was  rendered,  and  any  one  of  s 
different  import  would  have  been  inadmissibk 
under  the  pleadings. 

Besides,  there  should  have  been  an  ave^ 
ment,  not  only  that  a  decree  was  rendered  in 
the  suit  in  chancery,  but  that  the  sum  claimed 
had  been  therein  adjudged  to  the  plaintiff. 
This  is  made  the  foundation  of  the  right  to  the 
money,  and,  of  course,  of  the  action,  by  tbe 
agreement;  and  the  omission  is  fatal  to  tbs 
judgment. 

It  is  the  case  of  a  total  omission  to  state  anj 
title  or  cause  of  action  in  the  declaration — a  de- 
fect which  the  verdict  will  not  cure,  either  tt 
common  law  or  by  statute.  Doug.  683;  Cowp. 
826;    IJohns.  453;   2  lb.  557;    17  lb.  439. 

The  averment,  that,  in  virtue  of  the  decree, 
the  plaintiff  was  well  entitled  to  recover,  etc, 
is  insufficient,  either  as  matter  of  law  or  of 
fact.  As  matter  of  law,  it  was  given  up  in  the 
argument,  as  no  such  legal  consequence  eonld 
fofiow  from  the  premises  stated ;  and,  as  matter 
of  fact,  the  averment  is  in  contradiction  to  the 
record  itself.  That  shows  that  the  decree  d^ 
termined  nothing  in  favor  of  the  plaintiff;  it 
dismissed  the  bill  against  him  with  eosts,  sod 
nothing  more, 

Howard  f* 


iHt  llABsnnau.  R  ai.  t.  Dowm. 

Soa*  «d^  wu  siTCn,  in  the  ugument,  to  W.  ind  H.  IfASSIVGIil^  PlalntiSit 

the  DMUlikr  phraaMlDgJ  of  Uw  coTeoBnt,  on  t. 

Ui«  put  of  HcArthnr,  wbwein  H  la  proTided,  A.  a  DOWNS,  CUIiasnt. 

"^>  •'»  •^?"'*  be  detormined  to  the  cb.noery  g^^^  Ugi.UUon  wrtricttog  lion  of  ju(^ 

.uit,   thrt  tho  pLinUff  wu   entitled  to   u>y  ^^^j  ^^^  ^^;^  „_  g_  ^i;;;^" 
RTe«ter  portion  □(  the  moner,  directly  or  to- 

7S»»I  directly,  than  the  111,600,  then,  »nd  "in  „  *^" 

that  cue,  tie  would  pay,  etc     The  object  of  fuSSpii 

naing    the    worde    "directly    or    iodirectly"    in  Bipprpu 

the  mnueetion  found,  ie,  perhape,  iX  belt,  but  corded  la 

nutter  of  coojecture.    But  u  the  ehuioery  «uit  g.f^'^' 

w»»  ag*inrt  Hobaon,  for  the  purpose  ot  asMrt-  judgmeDt 

tag  claims  and  demands  asainst  him  bv  the  recorded 

eompUiDaut,  it  was,  according  to  Uie  nika  of  ™  ^jg  g,^  „„^  „P  ,„„,  j^  Orenlt  Court  of 

ehaneery,  an  uuppropnate  proceeding  for  the  J^    ^^^^  jj^j^  ^^^f^  fy„  U^  Southern  Diitrirt 

purpoee  of  issortjng  daitos  on  the  Mrt  of  the  ^f  Mi„i„ippi,  upon  a  eertlfieale  of  diTisfol  In 

aeleadant    against    the    compLiinant.      Theie  opinion  betwewi  the  Judges  the«of. 

would  have  required  a  cross  1)111.     But  as  the  •'.j^  f^^  ^  fully^  forth  in  the  opinion 

suit  bed  become  an  amicable  on^  it  was  pro-  g,    ji,o    «,nrt,    as    delivered    by    Mr.    Juattes 

vided  that  the  claims  of  both  partwa  might  be  McLean  to  vrhich  the  reader  la  referred, 

•ettlcd  therein,  notwithstanding  the  irregular.  „  ^„  ,       ^  ^     jj,   Saigent  and  Mr.  Bd 

ity  of  the  proceeding,  and  hence  the  nsa  of  the  [„,  ^^^^  plaintiff,  and  Mr.  Lawrenca  and  Mr. 

pwulisr  phraseology  referred  to.  Badger  for  Downs,  the  claimant. 

This  explanation  receives  some  confirmation  jj,    Sareeat  and  Mr.  BeU  made  the  follow- 

from  the  covenant,  on  the  part  of  Eobson,  with  j^.  p^iints- 

McArthur.      These    irords    are    there    omitted.  i.'^en'  thta  Judgment  was  enteral,  it  be. 

The  suit  was  appropriate  to  enforce  any  elaim  ^^  ,  „,„  ^  ,'j,  ^^  perK,naI  and  i»al  prop- 

againat  him.                                     ,          ,..,  erty  of  Chewning,  in  Mbsiaslppi.    Hutch.  Miss. 

It  was  said,  also,  and  some  atress  laid  upon  ^^  881,  282;  Brown  v.  Clarke,  4  How.  IS;  4 

the  remark,  that  the  agreement  would  not  have  g^^t.  at  Large,  184,  Ih.  878;    HanWn  v.  Seott, 

Eronded   for  the   voluntary   payment  of  the  jg  ^heat.  ih;  United  States  r.  Sforriaon,  4 

alanoe  that  might  be  due  from  one  to  the  pot«„   124.  Burton  ».  Smith  et  al.  14  Petera, 

other,  if  it  had  oontemplated  an  adpustment  of  454,    Tayloe  et  aL  ».  Thompson,  8  Peters,  85a 

the  particuUr  amount  by  the  suit  to  chancery,  2.  The  rules  of  eourt,  so  far  as  they  are 

as,  in  that  event,  the  payment  could  be  enforced  „ore    than    declaratory  of  the  effect  of  the 

by  the  decree                        ....,,.  United  StaUs  Prtweas  Act  of  1828,  adopt  the 

But  we  think  this  ranaideration  leads  to  an  gt^t«    praetloe   of    November   20.    IBM;     thef 

oppOBiU  conclusion.     How  could  the  payment  ^opt  £othtog  proepectively. 

be  made  at  the  bank,  as  provided,  unless  the  j   jij^  B^^^^  ^^  of  1841  does  not  purport  to 

amount  in  dispute  was  first  adiusted.  operate  on  federal  Judgments.    No  State  itat- 

There  was  no  dispute  about  thepayment,  ex-  uto  san  operate  pjoprio  vigore  to  affect  direeUf 

eept  as  respected  Uie  amount    That  being  de-  „,  indii«Sy  a  jSd^ent  of  the  federal  oourta. 

termined,  each  party  was  ready  to  aatisfy  it.  Wayman  v.  BoAthird,  10  Wheat.  1[    Bank  «f 

BMidea,  it  is  difficult  to  believe,  that,  to  pro-  j^e  United  States  v.  Halstead,  lb.  Bl. 

Tiding  ao   apecially   for  the  settlement  of   the  ,4   The„  had  been  no  adoption  by    I*?*! 

oontroTcrsy  by  judicial  proceeding,  the  parties  Congr^is,  or  the   federal  oourta  of  Misatssip^ 

had   in  view  simply  the  determination  of  the  „j,i„  the  authority  of  Congress,  of  the  Stato 

question  whether  the  one  or  the  other  hsd  «■  ^^t  requiring  the  filing  of  an  abstract  of  jndg- 

celved  more  of  the  fund  than  his  share,  without  ^^t*    in    tte    county    where    the    defen^nl?! 

regard  to  the  amount.    Such  a  decision  would  property  is  situated,  at  the  time  this  euett- 

have  been  idle,  as  it  could  lead  to  no  practical  f ■    '^    '  ■     ■   •     ^ 


reault  in  the  settlement  of  their  differences- 


Mr.  Lawrence,  for  the  claimant: 


Upon  the  whole,  for  the  reasons  stated,  we  j,  ^^  i„  ^f  Mississippi  as  to  the  tImlUtiOB 
think  the  judgment  below  erroneous,  and  should  ^f  jien,  of  judgments  applioable  to  tha  judg- 
be   reversed,   and   the   cause   remanded  to   the  mgnts  of  the  federal  oourUT 
eourt  below  for  further  proceedings.  W,  contend  that  it  is,  becanse  the  lien  ot 
Mr.  Justice  Wayne,  being  todlapoaed,  did  not  ,   jndpnent   la  something   affecting  proper^, 
•It  to  this  cause.  forming  no  totrinsic  quality  of  the  Judgment  It- 
Mr.  JusUce  Woodbary  dissented.  self  as  auch,  but  derived  entirely  from  the  aov- 
n_i„  etetgnty  withto   whose   jnriadietlon  the   prop- 
erty  affeeted  by  K  U  situated- 
This  cause  oame  on  to  be  heard  on  the  tran-  It  la  said  that  a  BUto  cannot  Interfere  witft 
•cript  ot  the  record  from  the  Circuit  Court  of  and  control  the  federal  oourto  In  relation  to  the 
TCO*]    the  United  States  for  the  'District  of  effect  and  operation  of  their  judgments;  that 
Ohio,  and  was  argued  by  counsel;   on  considers-  it    would    leave   those    oourta   enttrely  at   tlie 
tlon  whereof,  it  Is  now  here  ordered  and  ad-  mercy  of  the  Stoto  LecislatureB. 
judoed  by  this  court,  that  the  judgment  of  the  This  is  ths  most  pbusible,  if  not  the  onW, 
said  Circuit  Court  in  this  cause  be,  and  the  argument  against  ns  in  this  ease,  and  a  slight 
same  is  hereby  reversed,  with  costs;    and  that  examination   will  show   that  It  Is   of  no  real 
this  cause  be,  and  the  same  Is  hereby  remanded  weight. 

to  the  said  Circuit  Court,  for  further  proceed-  We  do  not  oontend  that  the  States  can  Inter- 

Ing>  to  te  had  therein,  i.  conformity   to  the  not.._li„  of  Federal  JudKuient  m  limited  by 

opinion  of  thia  eourL  lUia  recording  aeti.    iee  ■•«•  41  hMJi.  416. 

IS  li.  CO.  ««\ 
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f«re  with  the  effect  of  the  Judgments  of  the 
United  States  courts,  either  in  making  them 
leM  than  judgments  in  fact  or  in  law,  or  in  pre- 
venting the  fruition  of  those  judgments  by 
process  of  execution.  Congress  has,  under  the 
Constitution,  the  exclusive  power  to  regulate 
the  proceedings  in  the  United  States  courts; 
and  even  where  the  forms  of  process  used  in  the 
States  are  adopted,  it  is,  after  all,  but  an  exer- 
cise of  the  same  power  of  Congress,  and  not  a 
recognition  of  any  authority  over  the  subject 
by  the  States.  Wayman  v.  Southard,  10 
Wheat.  1. 

If,  therefore,  a  State  law  should  enact  that  a 
judgment  should  be  no  evidence  of  debt,  or 
should  abolish  all  writs  of  execution,  such  a 
law  would  not  be  applicable  to  the  proceedings 
of  the  federal  courts,  because,  in  the  first  in- 
stance, it  would  take  away  the  proper  intrinsic 
effect  of  the  judgment  itself,  and  make  it,  in 
whole  or  part,  no  judgment;  and,  in  the  other 
instance,  it  would  take  from  the  United  States 
courts  a  necessary  part  of  the  organization  of  a 
court,  namely,  the  power  to  carry  into  effect 
its  own  judgments. 

But  the  lien  of  a  judgment  is  not  an  intrinsic 
quality  of  the  judgment  itself,  nor  is  it  any 
part  of  the  process  of  a  court  for  enforcing  a 
judgment. 

let.  A  judgment  is  in  effect  what  it  is  defined 
to  be  in  theory,  "the  sentence  of  the  law  given 
in  a  court  of  law." 

The  lien  of  a  judgment  is  a  quality  added  to 
702*]  it — a  quality  *not  in  any  manner  alter- 
ing it  as  the  sentence  of  the  court,  but  super- 
added to  it,  taking  effect  on  property,  qualify- 
ing property,  restraining  the  alienation  of  prop- 
erty; not  by  an  act  of  appropriation  and  sale 
under  an  execution  (which  come  under  the  de- 
nomination of  "proceedings,*'  and  are  subse- 
quent to  the  judgment),  but  as  the  effect  of 
the  mere  existence  of  the  judgment. 

Now,  it  is  a  matter  of  legal  history,  that, 
originally,  judgments  did  not  constitute  any 
lien  at  all  on  property  in  England,  which  proves 
that  the  lien  of  a  judgment  was  no  part  of  the 
judgment  itself. 

It  is  matter  of  legal  history,  that  even  execu- 
tions could  not  be  levied  on  lands  in  England, 
before  the  Stat,  of  Westm.  2.  Consequently 
the  common  law  judgments  could  not  affect 
real  property,  either  by  lien  or  otherwise. 

It  is  true  that  it  has  been  held  in  England, 
that  this  statute  gave  a  lien  on  lands  as  a  con- 
sequence of  the  ele^t,  and  it  has  been  supposed 
that  therefore  a  hen  was  the  consequence  of 
every  execution.  But  this  by  no  means  follows, 
for  it  has  never  been  held  that  the  right  of 
levying  an  execution  on  personal  property  has 
created  a  lien  on  that  species  of  property  by 
the  mere  rendition  of  the  judgment,  as  would 
have  been  the  case  if  the  lien  resulted  from  the 
right  of  execution  alone.  We  think  that  this 
consequence  was  peculiar  to  the  writ  of  elegit, 
which  was  authorized  by  the  Stat,  of  Westm.  2. 
It  has  never  in  Enj]^Iand  been  held  to  result 
from  any  other  writ  of  execution.  Prior  to 
1824,  judgments  did  not  constitute  a  lien  on 
property  in  Mississippi. 

It  is  only  by  virtue  of  local  law  that  this  lien 
exists.    It  is  a  qualification  of  property  which 
can  only  be  derived  from  the  sovereignty  with 
in  whose  jurisdiction  the  property  to  be  affected 
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by  it  is  situated.  That  sovereign^  can  confer 
it  or  take  it  away,  or  modify  it  when  conferred. 
That  sovereignty  can  attach  it  to  a  judgment, 
or  to  a  bond,  or  to  anything  else.  But  where- 
ever  and  however  attached,  it  is  a  regulation 
of  property  emanating,  not  from  the  court,  but 
from  the  local  authority.  United  States  v. 
Croshy,  7  Cranch,  116;  Wayman  v.  Southard, 
10  Wheat  25;  McCormick  v.  Sullivan,  10 
Wheat.  192;  United  States  v.  Morriaon,  4  Pet 
136;  Ross  v.  Duvall,  13  Pet  61;  Tayloe  v. 
Thompson,  5  Pet.  367,  368;  Reid  v.  House,  2 
Humph.  576;  Thompson  v.  Phillips,  1  Bald.  Q. 
C.  273,  274;  Manhattan  Co.  ▼.  Evertson,  6  Paige, 
466,  467;  Conard  v.  Atlantic  Ins.  Co.  1  Pet  443. 

Second,  the  lien  attached  to  a  judgment  is  not 
(within  the  meaning  of  the  acts  of  Congress) 
any  part  of  the  "process"  of  a  court,  or  of  its 
modes  of  proceeding. 

*If  it  is,  it  must  be  a  part  either  of  [*76S 
the  final  process,  or  else  of  the  modes  of  pro- 
ceeding to  carry  the  judgment  into  effect 

In  Annis  v.  Smith,  16  Pet  312,  818,  this 
court  has  laid  down  what  "process"  is,  and 
what  "modes  of  proceeding"  are,  as  those  termi 
are  used  in  the  Act  of  1828. 

It  is  there  said  that  "final  process"  means  all 
the  writs  of  execution  then  in  use,  and  "modes 
of  proceeding"  are  the  exercise  of  all  the  duties 
of  the  ministerial  officers  of  the  States  pre- 
scribed by  the  laws  of  the  States  for  the  pur- 
pose of  obtaining  the  fruits  of  judgments.  See, 
also.  United  States  Bank  v.  Halstead,  10  Wheat 
61,  63. 

Now,  a  lien  is  certainly  not  a  writ  or  precept 
of  any  kind.  It  is  no  part  of  the  action  of  the 
court  in  a  suit,  nor  is  it  the  exercise  of  a  minis- 
terial duty  of  an  officer  of  the  court,  nor  even 
the  result  of  any  such  exercise  of  duty.  It  is 
no  proceedmi;  at  all,  (t  implies  no  action  at  all; 
and  the  whole  progress  of  a  suit  may  eo  oo 
now,  as  it  did  formerly,  from  the  original  writ 
to  the  satisfaction  of  the  judgment  by  a  sale 
under  execution,  without  any  hen  whatever.  It 
is  a  mere  dormant,  extrinsic  quality,  attached  to 
the  judgment  not  by  the  court,  nor  in  the  fed- 
eral courts  by  the  power  creating  those  courts, 
but  by  another  power,  taking  effect  not  on  the 
judgment  itself,  but  upon  property,  qualify- 
ing that  property  and  restraining  its  aliens- 
tion. 

But  it  may  be  said  that  the  Circuit  Court  is 
compliance  with  the  law  of  1828,  did,  in  1837, 
make  a  rule  that  the  lien  of  judgments  and  de- 
crees shall  continue  as  now  provided  by  Itw, 
and  that  the  Mississippi  Act  of  1841,  now  is 
controversy,  has  not  been  adopted. 

To  this  we  answer,  that  if  tne  lien  of  a  judg- 
ment is  a  regulation  of  property,  and  not  t 
"process"  or  "mode  of  proceeding,"  then  this 
rule  of  court  can  have  no  effect  whatever.  It 
was  beyond  the  power  of  the  court. 

Whether  or  not  Congress  itself  has  the  power 
to  say  what  shall  or  shall  not  constitute  a  lies 
on  property  within  a  State,  it  is  not  necessary 
now  to  inquire,  because  we  say  that  Congress 
has  not  attempted  to  do  it,  nor  has  it  author- 
ized the  courts  to  attempt  it 

We  say,  that,  under  the  Act  of  1828,  the  Gb- 
cuit  Court  of  Mississippi  had  no  power,  hj 
adoption  or  the  want  of  adoption,  to  alter  or 
continue  a  lien  on  proi>erty. 

The  Act  of  May,  1828,  directed  that  writs  of 
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flxeeution  and  other  final  process,  issued  on 
Judgments  and  decrees,  and  the  procordinj^4 
thereupon,  shall  be  the  same  in  each  State  as 
are  now  used  in  each  State.  4  Stat,  at  Large, 
278,  279. 

The  third  section  of  that  act  declares,  that  it 
shall  be  in  the  oower  of  the  courts  so  far  to  al* 
764*]  ter  final  process  in  said  courts  as  *to 
conform  the  same  to  any  change  made  by  the 
State  Legislatures  for  the  State  courts. 

The  thirty-fourth  section  of  the  Judiciary 
Act  of  1789  enacts  that  "the  laws  of  the  several 
States,  except  where  the  Ck)nstitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise 
require  or  prescribe,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  where  they 
apply."    1  Stat,  at  Large,  92. 

The  power  of  the  court,  then,  in  this  respect. 
Is  confined  to  the  alteration  of  final  process. 

The  case  of  Annis  v.  Smith,  before  referred 
to  (IG  Pet.  312,  313),  has  settled  the  meaning 
of  ''final  process"  to  be  writs  of  execution. 
The  lien  of  a  judgment  not  being  a  writ  of  ex- 
ecution, the  court  has  no  power  U>  adopt  it,  un- 
der the  third  section  of  the  Act  of  1828,  and, 
besides,  the  third  section  obviously  is  confined 
to  action  in  court. 

Neither  does  the  Act  of  1828,  in  the  preced- 
ing sections,  adopt  the  lien  of  judgments,  un- 
less it  is  "final  process"  or  a  "proceeding  there- 
upon." But  the  case  of  Annis  ▼.  Smith  has 
settled  this  latter  expression  to  mean  the  exer- 
cise of  a  ministerial  duty  of  some  officer  of  the 
court  in  the  service  of  **final  process." 

If  this  be  so,  then,  under  the  thirty- fourth 
section  of  the  Judiciary  Act,  the  United  States 
courts  are  bound  to  regard  the  law  of  the  State 
upon  the  subject  of  the  lien  of  judgments. 

[The  argument  of  Mr.  Lawrence  on  the  con- 
stitutionality of  the  Mississippi  statute  is  omit- 
ted, the  decision  having  turned  upon  the  first 
point] 

Of  Mr.  Badger's  argument  the  reporter  has 
no  notes. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  the  Southern  Dis- 
trict of  Mississippi,  to  try  the  right  of  property 
which  had  been  levied  on.  The  plaintiff's 
showed  a  judgment  of  the  Circuit  Court,  en- 
tered the  first  Monday  of  November,  1839,  for 
$3,716.43,  with  interest,  etc.,  against  one  J.  J. 
Chewning  and  others,  on  which  an  execution 
bad  been  issued  and  levied  upon  certain  slaves 
claimed  by  A.  C.  Downs.  At  the  time  of  the 
levy,  the  property  was  in  possession  of  the  de- 
fendant Chewning.  Downs  produced  a  mort- 
gage on  the  slaves,  executed  by  said  Chewning 
and  regularly  recorded,  in  favor  of  the  "Com- 
mercial Railroad  Banic  of  Viclcsburg,"  to  show 
a  title  in  the  bank  adverse  to  the  right  of  the 
plaintiff's.  This  mortgage  bears  date  subsequent 
to  that  of  the  judgment. 

On  these  facts,  the  court  were  requested  by 
T65»]  plaintiffs  to  charge  Hhe  jury  "to  dis- 
regard the  mortgage,  because  of  the  paramount 
right  of  the  plaintiffs  to  have  execution  of  their 
Judgment  by  means  of  said  levy  although  no  ab- 
stract  or  brief  of  the  judgment  had  been  record- 


ed  or  enrolled  in  the  countj^  where  the  property 
was  situated."  And  on  this  prayer  for  instruc- 
tion to  the  jury,  the  opinions  of  the  judges  were 
opposed ;  and,  at  the  request  of  the  counsel  on 
both  sides,  the  point  was  certified  to  this  court. 

By  the  first  section  of  the  Act  of  Mississippi 
of  February  6th,  1841,  it  is  provided  that  "all 
judgments  and  decrees  of  any  circuit,  district, 
or  superior  court  of  law  or  equity,  holden 
within  this  State,  shall  operate  as  hens  from 
the  date  of  their  rendition  upon  the  property 
of^he  debtor,  being  within  the  county  in  which 
the  sitting  of  such  court  may  be  holden,  and 
not  elsewhere,  unless  upon  compliance  with 
the  conditions  hereinafter  enacted." 

By  the  second  section:  "That  any  judgment 
or  decree  heretofore  rendered  shall  be  a  lien 
from  the  date  of  its  rendition  upon  the  proper- 
ty of  the  debtor,  situated  in  any  other  county 
than  that  in  which  the  same  was  rendered,  on 
condition  that  an  abstract  thereof,  on  or  before 
the  first  day  of  July  next,  be  filed  in  the  office 
of  the  Circuit  Court  of  the  county  in  which 
said  property  may  be  situate,  in  pursuance  of 
the  subsequent  section  of  this  act. ' 

The  third  section  provides,  that  where  an  ab- 
stract of  a  judgment  or  decree  is  filed  in  the  of- 
fice of  the  clerk  of  the  Circuit  Court,  which  it 
is  made  his  duty  to  record,  it  shall  be  a  lien  on 
the  property  of  the  defendant  within  the  coim- 
ty  from  the  time  of  such  filing. 

The  judgment  under  which  the  levy  was 
made  was  rendered  more  than  a  year  before 
the  above  act  was  passed. 

Prior  to  the  Act  of  1824,  there  was  no  statu- 
tory lien  of  a  judgment  in  Mississippi.  A  lien 
was  created  in  that  State,  as  in  England,  by  the 
delivery  of  the  execution  to  the  sheriiT.  The 
SUt.  of  VVestm.  2,  or  13  Ed.  1.,  ch.  18,  gave 
the  elegit  which  subjected  real  estate  to  the 
payment  of  debts,  and  this,  as  a  consequence, 
it  has  always  been  held,  gave  a  lien  on  the 
lands  of  the  judgment  debtor.  3  Salk.  212; 
1  Wils.  39. 

"There  is  no  statute  in  Virginia  which,  in 
express  terms,  makes  a  judgment  a  lien  upon 
the  lands  of  the  debtor.  As  in  England,  Uie 
lien  is  the  consequence  of  a  right  to  take  out 
an  elegit."  United  States  v.  Morrison,  4  Pet. 
136.  And  in  The  Bank  of  the  United  States 
V.  VVooster,  2  Brock.  252,  the  Chief  Justice 
says  **The  lien  depends  on  the  right  to  sue  out 
an  elegit." 

The  same  doctrine  was  held  by  the  Supreme 
Court  of  Indiana  'before  the  Act  of  [*706 
1818  of  that  State,  which  gave  a  lien  on  the 
real  estate  of  the  defendant  by  the  judgment. 
Ridge  V.  Prather,  1  Blackf.  401. 

In  North  Carolina  the  lien  on  lands  is  created 
by  the  delivery  of  the  execution  to  the  sher* 
iff,  there  being  no  statute  in  that  State  on  the 
subject.  And  in  other  States  of  the  Union,  the 
same  principle  has  been  long  established. 

Now,  in  all  these  cases  the  lien  arises  from 
the  power  to  issue  process  to  subject  real  estate 
to  the  payment  of  the  judgment,  either  by  an 
extension  or  sale.  In  Maryland,  this  rule  has 
been  extended  by  long  usage,  so  that  a  lien  is 
created  by  the  judgment  without  execution* 
Tayloe  v.  Thompson,  5  Peters,  369. 

The  circuit  courts  of  the  United  States  exer> 
dse   jurisdiction   co-extensive   with   their    re- 
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Bpeetive  dUtricta.  And  it  has  never  been  sup- 
posed, that,  b^  the  Process  Act  of  19th  Febru- 
ary, 1828,  which  adopted  the  process  and  modes 
of  proceeding  of  the  State  courts,  the  jurisdic- 
tion of  the  circuit  courts  was  restricted.  The 
"process  and  modes  of  proceeding"  in  the  State 
were  adopted  by  Congress  in  reference  to  the 
Jurisdiction  of  the  circuit  courts,  and  not  with 
the  view  of  limiting  the  Jurisdiction  of  those 
courts. 

In  those  States  where  the  judgment  on  the 
execution  of  the  State  court  creates  a  lien  only 
within  the  county  in  which  the  judgment  is 
entered,  it  has  not  been  doubted  that  a  similar 

Sroceeding  in  the  Circuit  Court  of  the  United 
tatet  would  create  a  lien  to  the  extent  of  its 
Jurisdiction.  This  has  been  the  practical  con- 
struction of  the  power  of  the  courts  of  the 
United  States,  whether  the  lien  was  held  to  be 
created  by  the  issuing  of  process  or  by  express 
statute.  Any  other  construction  would  mate- 
rially affect,  and  in  some  degree  subvert,  the 
Judicial  power  of  the  Union.  It  would  place 
suitors  in  the  State  courts  in  a  much  better 
condition  than  in  the  federal  courts. 

That  by  the  course  of  practice  in  Mississippi, 
the  lien  of  a  judgment  in  the  Circuit  Court  ex- 
tended throughout  the  district,  prior  to  the  Act 
of  1841,  is  not  controverted.  Ajud  the  question 
fa,  whether  that  act  can  impair  or  affect  in  any 
respect  a  judgment  rendered  in  the  federal 
court  before  iU  passage.  The  point  certified 
does  not  require  us  to  consider  whether  the  law 
can  operate  on  judgment  liens  entered  subse- 

J[uent  to  its  date.  The  plaintiffs  in  the  above 
udgment  acquired  a  right  under  the  authority 
of  the  United  States,  and  that  risht  may  be 
protected  from  any  judgment  of  the  Supreme 
Court  of  the  State  which  shall  impair  it,  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 
767*]  *It  is  contended  that  the  lien  in  Mis- 
sissippi exists  by  the  statute  of  the  State,  and 
that  under  the  thirty-fourth  section  of  the  Ju- 
diciarv  Act  of  1789,  it  is  a  rule  of  property, 
and  that  it  is  consequently  a  rule  of  decision 
for  the  courts  of  the  United  States,  and  that 
the  Process  Act  of  1828  has  no  bearing  upon 
the  question. 

The  above  section  provides  that  "the  laws 
of  the  several  States,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  re- 

Eirded  as  rules  of  decisions  in  trials  at  common 
w,  in  the  courts  of  the  United  States,  in  cases 
where  they  apply." 

No  State  statute  is  of  more  freauent  applica- 
tion in  the  federal  courts  than  tne  above  sec- 
tion ;  and  it  has  often  been  held  that  the  settled 
construction  of  a  State  statute  bv  its  supreme 
court  is  considered  as  a  part  of  the  statute. 
And  the  statute,  as  thus  expounded,  is  regard- 
ed as  a  rule  of  decision  in  the  courts  of  tlio 
United  States  where  it  applies,  "except  where 
the  Constitution  or  acts  of  Congress  otherwise 
provide." 

The  thirty-fourth  section  has  never  been  con- 
sidered as  an  act  to  regulate  process.  And  it 
is  argued  that  a  statutory  lien,  being  a  rule  of 
*  property,  is  applied  to  judgments  in  the  circuit 
courts,  under  this  section,  without  being  in- 
fiuenced,  in  any  degree,  by  the  Process  Act. 

We  have  seen  tluit,  where  ^here  is  no  statu- 
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tory  lien,  it  is  created  by  Issufnff  and  deTIv«rhig 
to  the  sheriff  an  execution,  which  authorises 
the  sale  or  extension  of  the  real  estate  of  the 
defendant.  In  those  States,  it  is  the  process  au- 
thorized bv  the  judgment  which  creates  the 
lien;  and  in  such  cases  we  necessarily  look  to 
the  nature  of  the  process,  and  the  extent  of  its 
operation,  to  determine  the  lien.  It  must  act 
upon  the  land  of  the  defendant,  and  conse- 
quently the  land  must  lie  within  the  jurisdic- 
tion of  the  court. 

What  is  a  judgment  lienf  In  the  argument, 
it  was  compared  to  a  mortgage.  "A  mortgage 
is  often  called  a  lien  for  a  debt,  but  it  is  some- 
thing more.  It  is  a  transfer  of  the  property  it- 
self as  security  for  the  debt.  This  is  true  in 
law  and  in  equity."  Conard  v.  The  Atlantic 
Insurance  Company,  1  Peters,  441.  A  judg- 
ment lien  on  land  constitutes  no  proper^  or 
right  in  the  land  itself.  "It  only  confers  a 
right  to  levy  on  the  same,  to  the  exclusion  of 
other  adverse  interests  subsequent  to  the  judg- 
ment; and  when  the  levy  is  actually  made  ot 
the  same,  the  title  of  the  creditor  for  this  pa^ 
pose  relates  back  to  the  time  of  the  Judgment, 
to  cut  out  intermediate  incumbrances."  Sub- 
ject to  this  charee,  the  defendant  may  convey 
the  land.  '^A  judgment  creditor  has  no  jus  is 
re,  but  a  *mere  power  to  make  his  gen-  [*7f8 
eral  lien  effectual,  by  following  up  the  steps  of 
the  law."  What  lawt  The  law  which  author- 
ises the  judgment,  and  the  issuing  of  the  pro- 
cess throuffh  which  means  the  judgment  may 
be  satisfied.  A  failure  to  do  this  releases  tlis 
charge  on  the  property.    lb. 

The  lien,  if  not  an  effect  of  the  judement,  is 
inseparablv  connected  with  it.  And  this  is  the 
case,  whether  the  lien  was  created  by  the  judg- 
ment and  execution,  or  by  statute.  And  m 
either  case,  where  the  right  has  attached  in  the 
courts  of  the  United  States,  a  State  has  no 
power,  by  legislation  or  otherwise,  to  modifj 
or  impair  it.  Retrospective  laws  of  a  remedial 
character  may  be  passed ;  but  no  legislative  act 
can  change  the  rights  and  liabilities  of  parties, 
which  have  been  established  by  a  solemn  jud^ 
ment. 

This  court  therefore  direct  that  it  be  certified 
to  the  Circuit  Court,  that  the  right  of  lies 
claimed  by  the  plaintiffs  under  the  judgment  ii 
paramount  to  that  of  the  defendant  claimed 
under  the  mortgage. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  on  the  point  or  question  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  was  certi- 
fied to  this  court  for  its  opinion,  affreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court, 
that  the  right  of  lien  claimed  by  the  plaintifli 
under  the  judgment  is  paramount  to  that  cf 
the  defendant  claimed  under  the  mortgage i 
whereupon  it  is  now  here  ordered  and  ad* 
judged  by  this  court,  that  it  be  so  certified  to 
the  said  Circuit  Courts 

lloward  7f 
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IrwoiT,  b7  wUd  Qngarj  wu 
LDd  at   the  proper  offiM,  kt  tbi 


l&nd 


tbt   pre-emption 


the  benelit  of  Uill«n  orediton,  nterwing  t 
■mall  portion  ol  the  land  to  Qregoij  hiauelf. 
Udell  wa*  to  fumlah  the  money  to  enable  Or^- 
ory  to  make  the  cotry. 

Under  this  agreement,  Udell  executed  a  re- 


■  whaUTer,  tt  ■ 

^ Br   cold    hie   Inchi. 

ultlmalelj  Into  the  band*  o 

bad  to  tbe  pre-amptLoner,  In  ocder  to  enable  h 
«  pay  the  ro»e '     - 


D  the  ti 


wlCbout  a 


nter 


ordered  bj  e  State 

court  to  bold  the  propett;  inbject  to  the  tnut — 
be  canoaC  remove  the  ■»«  to  thli  court,  by  Ttrtne 
of  the  twenty  Mth  lectloii  of  the  Judlcl»rj  Art. 

Then  la  no  title,  tight.  prlTllfge.  oi  eiemption, 
onder  an  Art  at  Congreaa.  Kt  up  by  tbe  pirty  and 
decided  BEBlnet   him  by   tbe  Slate  court.     By   hie 


UDlted  e 


.   he   bse  acquired   no   title  froi 


The  allegBtloD  la,  that  a  Irand  wa*  perpetrated 
opon  tbe  (OTeromeDt,  end  auother  medltand  up<ni 
the  ceatufqae  truit,  both  or  which  thle  Mart  to 

"    *        >a  to  malatalB  end  carry  out. 

le  la  dliEOlMed,  (or  want  of  lurlidlctloo. 


r  liBued  under  the  twenty -flfth  Motion  of 
the  Judiciary  Act. 

The  facte  In  tbe  eaae  are  cnffldeatly  Mt  forth 
in  the  opinon  of  the  court. 

A  motion  to  dismiae  it,  for  want  of  )uriedi«- 
tlon,  was  made  by  Hr.  J.  Muon  Cunpbdl, 
which  motion  was  euitained  by  bitn,  and  op- 
posed by  Mr.  Con. 

Ur.  Chief  Juatice  Taney  delivered  tbe  opin- 
ion of  court: 

A  motion  has  been  rnade  to  diemiaa  this  ease 
for  want  of  junsdietion. 

It  appears  that  a  man  by  the  name  of  Gregory 
had  obtained,  by  residence  on  the  land  men. 
ttoned  in  the  proceedintn,  a  right  of  pre-emp- 
tion, under  the  Act  of  Congresa  of  1B38.  But, 
before  he  paid  the  price  nied  by  the  gOTem- 
meat  in  such  casei,  or  made  tbe  entry,  he  sold 
his  right  to  Miller,  one  of  the  plaintiffs  In  er- 
ror. Miller  afterwards  conveyed  to  a  man  by 
tbe  name  of  Josljn,  in  secret  trust  for  himself, 
and  subject  to  hie  control.  Bubsec^uently  to  this 
eonveyance,  Joslyn,  by  tbe  direction  of  Miller, 
conveyed  to  Udell,  tbe  other  plaintiff  in  error, 
in  tnut  to  eell  to  the  highest  bidder,  and  apply 
tbe  proceeds  to  the  payment  of  the  creditors  of 
Ifiller  pro  rata,  If  they  were  not  sufficient  to 
pky  all  demands. 

TTO*]        ■Udell  accepUd  the  truet,  and,  after 
hkTiag    dcnw    M,    made    an  agreement    with 

aa  lb  ed. 


emptioner,  and  at  the  same  time  took  from  nlm 
a  note  for  a  thousand  dollars,  which  was  to  b» 
given  np  if  Gregory  made  the  eonveyanoa  ae- 
cording  to  hi*  agreement. 

The  land  waa  worth  a  thotiaand  dollars.  Tbe 
government  price  to  the  pre-emptioaer  was  only 
two  hundred  dollars,  wnieb  sum  waa  advanced 
by  Udell  to  Gregory.  One  hundred  and  flfty 
dollars  of  this  mont;  belonged  to  the  creditors 
of  Miller,  and  wu  so  applied  at  his  request, 
and  upon  bis  statement  Uiat  this  appUcatioa 
would  l>e  for  the  interest  of  his  creditors.  The 
remaining  flfty  was  advanced  by  Udell,  to  bt 
repaid  out  of  the  proceeds  of  tbe  land,  when 
■old.  But  it  does  not  appear  that  the  defendant 
in  error,  or  indeed  any  of  Miller's  creditors, 
saneUoned  this  transaction  at  the  time,  or  had 
knowledge   of   this   application   of   the    trust 

With  the  money  thus  obtained,  Gregory 
made  the  entry,  and  then  ezeented  a  deed  to 
UdelL  This  deed,  npon  the  face  of  It,  b  abso- 
lute, and  contains  no  trust  for  the  creditors. 

After  having  thus  obtained  a  conveyance 
Udell  refused  to  execute  the  tmat,  and  therw- 
fore  the  defendant  in  error,  ai  one  of  Uw  aud- 
itors of  Miller,  In  behalf  of  himaelf  and  tbo 
other  creditors,  Sled  a  bill  in  chancery,  settins 
out  more  at  large  tbe  facts  above  stated,  aid 
praying  that  the  land  might  be  sold  for  tbelr 
benefit,  in  pursuance  ol  the  trust. 

The  plaintilTs  in  error  demurred  to  the  bill, 
•^signing  various  causes  of  demurrer,  and, 
among  others,  that  the  transaction  with  Ore^ 
ory,  by  which  Udell  obtained  a  conveyance,  wu 
in  violation  of  the  Act  of  1838. 

The  chancery  court,  upon  the  bearing,  de- 
cided that  the  land  In  the  bands  of  Udell  waa 
chargeable  with  the  trust,  and  directed  it  to  be 
sold,  and  the  prt>ceedB  to  be  applied  according- 
ly. This  decree  was  affirmed  In  the  Supreme 
Court  of  the  State,  and  the  present  writ  of  er- 
ror has  been  presented  upon  that  judgmeaL 

It  is  unnecessary  to  notice  any  of  the  varioui 
causes  of  demurrer  aasigned  by  the  plsintiffs 
in  error,  except  that  which  tellea  on  the  provl- 
aions  of  the  Act  of  183S.  For  this  being  a  writ 
of  error  to  a  State  court,  we  have  no  right  to 
revise  its  'decieion  upon  any  of  the  [*T11 
other  causes  assigned,  and  the  only  question 
before  this  court  is,  whether  any  title,  right, 
privilege,  or  exemption,  claimed  by  tbe  plain- 
tilTs in  error  in  the  State  court  under  thie  act  of 
Congress,  was  drawn  In  queation  and  dedded 
against  them. 

They  do  not  claim  that  Ddall  obtained  »  nUd 


defense  had  been  placed  on  that  ground,  it 
would  not  have  given  jurisdiction  to  this  oonrt, 
because  the  proceeding  to  charge  it  with  a  trust 
created  by  eontnwt  would  have  be«a  bo  Im- 


Surann  Coukt  or  tbi  Unimi  Stato. 


TImt  defend   thenuelve*   upon   the   ground,  A*  k  motion  wfti  made  to  dlstnlw  it  for  wiat 

tiwt  the  transaction  between  them  and  Grego-  of  jurisdiction,  and  Ibe  merits  of  the  caae  wen 

Tf,  bj  whidi  the  entij  was  made  under  a  pre-  not  diacnsaed,  a  brief   statement  of  the  fact* 

Vloua  contract  to  convey,  was  a  violation  of  fht  will  be  sufficient. 

Act  of  1338.    This  la  undoubtedly  true)  for  the  It  waa  an  action  of  disseisin,  similar  to  ai 

act  requires  the  party  who  claims  the  right  of  ejectment,   brought    by   Lagow   In    the    Circnit 

pre-emption  by  residence  to  make  oath  that  lie  Court  for  the  County  of  Kncx  and  State  of  !■- 

luu  not  contracted  to  sell  or  transfer  tlie  [and  diana,  against  Neilson,  Billis,  and  Thanaa,  to 

to  any  other  person.    And  he  is  not  permitted  recover  possession  of  a  piece  of  property  Icnown 

to  purchase  al  the  low  price  at  which  the  i<cr-  by  the  name  of  the  Steam  Mill  Tract,  lying  ia 

■oD  entitled  to  pre-emption  is  allowed  to  huy,  the  town  of  Vincennes.  Billis  and  Thomas  dis- 

natil  this  oath  is  taken  and  filed  with  the  regis-  claimed  all  interest,  and  the  suit  was  carried  on 

t«r  of  the  land  ofEee.    And  it  be  swears  false-  by  Neilson  alone.    On  the  ISth  of  September, 

ly,  he  is  liable  to  an  indictment  for  perjury,  1881,  Laeow  and  others  eonvifed  the  property 

and  forfeits  all  title  to  the  land,  and  deeds  made  to   the    Prealdent,    Director*   and    Company  of 

by  him  convey  no  title,  unless  thoy  are  made  the    Bank   of   Vincennes,   their   sueceasor*  and 

to  a  bona  fide  purchaser  without  notice.  asBtgns,    forever,    for    the    oonii deration    of 

The  plaintiffs  in  error  admit  that  they  par-  $08,000. 

ticipated  in  the  fraud,  and  consequently  Udell,  On  the  1st  of  July,  1822,  the  bank  ooDveyed 

upon  their  own  showing,  has  acquired  no  ri^bt  this  proper^  to  Badollet,  Harrison,  and  Bub- 

to  the  land  under  the  act  of  Congress  on  which  tin,  and  their  successors,  in  trust  for  the  iise  of 

he  relict.    They  do  not  claim  that  he  obtained  the  Secretary   of   the  Treasury  of   the   United 

t  valid  title  under  the  law,  but  insist  that  the  States,  in  extinguishment  of  the  debt  due  by 

....         ..        ^j  j^  ^i^  ,1,^  b^^  (^  j^g  untt^  SUtos.     The  tmsteci 

right  or  privi.  were  to  sell  whenever  requested  by  the  Seov- 


transaction  was  a^iost  ita  policy,  and  in  vio-  the  bank  tA  the  United  States.     The  tmsteci 

lation  of  its  principles.     What  right  or  privi.  were  to  sell  whenever  requested  by  the  Seov- 

lege  does  he  Uien  claim  under  this  act  of  Con-  tary  of  the  Treasury,  and  continue  to  pay  until 

(ressT    It  Is  this.    Be  not  only  admits,  but  in-  the  United  States  were  paid  the  sum  ol  $110^ 

■lata,  that,  l^  a  fraud  upon  tha  government,  he  308,  with  interest.  The  Secretarr  of  the  Trees, 

has  obtained  a  deed  to  himself  for  this  land,  and  ury  was  vested  with  power  to  fill  np  vKemodti 

that  he,  being  trustee  for  the  creditors  of  Mil-  in  the  trust. 

ler,  used  the  money  which  belonged  to  his  ces-  In  July,  IS22,  there  came  on  for  trial  tn  tht 

tnis  que  trust  to  accomplish  his  purposes;  and  court  at  Vincennes  a  quo  warranto,  which  had 

now  contends,  that,  by  means  uf  this  fraud  upon  been  issued  by  the  State  of  Indiana  against  tks 

the  government,  he  ha*  acquired  under  this  act  bank.    The  jury  found  a  verdict  of  guilty,  and 

of  <^n^ess  a  right  to  perpetrate  a  fraud  also  the  court  decreed  that  all  the  frsnchises  and 

upon  hia  eeatuls  que  trust.  property  of  the  bank  should  be  seized  for  the 

This,  in  plain  words,  is  tha  amount  of  his  use  of  the  State.    The  'sheriff  returned  [*1IS 

defense;  and  this  is  the  right  or  privil^e  which  that  he  had   seized   the  franchises;    but  being 

he  claims  under  the  provisions  of  the  Act  of  unable  to  find  any  elTects  of  any  nature  aoem 

1B38,  and  calls  upon  this  court  to  recognize  and  of  the  bank,  he  was  unable  to  obey  tha  eom- 

maintain.     We  Uiall  not  conmwnt  on  such  a  mand  of  the  writ  in  resppct  to  them.    Tfae  writ 

claim.  was  issued  on  the  0th  of  July,  and  the  retun 

The  writ  ef  error  must  be  dismissed  for  want  made  on  the  IDtb  of  August,  1822. 

of  jurisdiction.  In  November,  1823,  a  judgment  for  flSSJO 

Order.  was  obtained  in  the  court  at  Vineennee  agaiut 

_. ,    ^                         .11....  Lagow  and  the  other  partners  of  the  st«am  miJ 

e«.?'*T.~f;.,™.*"  **??"* '?u"?.*'*-;  =»mi*nr.  "d   «ecution    issued    thereon.     Thi 

"*  ]   ~rjpl  "'*''"  ^^  Jf™  *•>,■  C'.'<^'*  pro^rtj  in  question  was  levied  upon,  sold  at 

Court  of  W'mnebi^  Coud^v.  State  of  Illinois,  lueUoaf  and  purchased  by  Lagow,  to  whM  a 

K  J!,^?T       '■'.~'"^ii  «!•  Cfrwderation  deed  was  executed  by  the  iheriff  on  the  E8th  ol 

when»f.  It  Is  now  here  ordered  and  adjudged  December.  1823. 

??.^f  il^^K^  ^^''  ""li  °/  *»l"  ^^'  .""I  1°   '826.  another  sale  of  the  property  took 

tie  ««.e  U  hereby  dismissed  for  the  want  of  p,,^^  ^y  authority  of  the  Supi4me*Co\irt  of 

junsoicBon.  Indiana.     Badollet,  Harrison,  sJid  Buntin,  Uh 

trustees,  had  filed  a  bill  and  obtained  a  decree 

»,...    ^,^.,r.^^,     ™   .     .«    .  agaiuBt  Lagow  and  his  partners  In  the  Stat* 
HALL   NEILSON,    PUintiff    In    Error,  ;?urt,  wWSi   was  oarrieTup   to  the   Suprm. 
▼■  Court.      That    court   ordered    the    steam   mlQ 
WILSON  LAOOW.  tract,  with  ail  the  buildinga,  engines,  and  ap- 
Jurisdiction.  purtenances,   to  be  sold,   and  appointed  thrcs 
commissioners  to  make  tbc  sale.    It  was  accord- 
Where,  upon  tht  Mai  of  «  oiss  In  a  State  court  ingly  made,  ratified  by  the  court,  and  a  ^ad 

BeeteUrr  of  thsTrcasurr,  In  behsit  ol  tha  Ifnlted  20th    of    June,    1827.      The    pnr«haaers   wsrt 

?i*"**;"A''".J'*^'!S  .*"  Wf'5''  ""  ""'S"y  "  Badollet,  Harrison,  and  BunMn,   the  tmstees, 

Uaa  ot  the  Jadlclarr  Act.  and  assigns,  without  noticing  tbs  trost.     TM 
amount  of  the  purchase  money  was  one  tbcc- 

THI8  ease  was  brought  ap  from  the  Supreme  sand    dollars.      Evidence   was   riTen    upon  tin 

Court  of  Indiana,  by  writ  of  error  Issued  trial,  tliat  no  money  was  paid  exceittini  tin 
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cosU  and  eounael  fM,  which  payment  was  made 
from  the  funds  of  the  United  States,  hy  order 
of  the  Secretary  of  the  Treasury. 

On  the  28th  of  June,  1827,  a  deed  was  exe- 
cuted by  Lagow  and  his  partners,  by  which 
they  renounced  all  claim  upon  each  other  aris- 
ing from  the  transactions  of  the  steam  mill 
company,  and  conveyed  the  whole  property, 
debts,  etc.,  to  Lagow,  he  undertaking  to  pay 
all  debts  due  to  other  persons  than  the  part- 


ners. 


Evidence  was  ffiven  upon  tiie  trial,  that  Hall 
Neilson  had  had  possession  of  that  property 
since  1832,  claiminff  to  hold  it  under  Badollet, 
Harrison,  and  Buntin,  who  were  all  dead,  how- 
ever, prior,  to  the  commencement  of  the  suit. 

When  the  testimony  was  closed,  the  court, 
at  the  instance  of  the  plaintiff,  Lagow,  gave 
the  following  instructions  to  the  jury: 

1.  That  on  the  proof  of  possession  as  owners 
by  the  steam  mill  company  in  1820,  and  of  the 
conveyance  by  the  company  to  Lagow,  of  June, 
1827,  Lagow,  the  plaintiff,  is  entitled  to  recover, 
unless  the  defendant  has  shown  a  better  title. 

2.  That  the  seventh  section  of  the  Act  of 
Congress  of  the  1st  of  May,  1820,  forbids  "the 

Surchase  of  any  land  on  account  of  the  United 
tates,"  unless  authorized  by  act  of  Congress. 
774»]  •a.  That  the  term  "purehase  of 
land"  in  law,  and  in  the  act  of  Congress,  means 
any  and  every  mode  of  ac<|uiring  an  interest 
in  real  estate  other  than  by  inheritance. 

4.  That  if  the  sovemment  is  prohibited  from 
purchasing  land  directly  in  its  own  name,  it  is 
also  prohibited  from  purchasing  indirectly  in 
the  name  of  an  agent  or  trustee. 

6.  That  if  there  is  any  act  of  Congress  or 
law  authorizing  the  conveyance  from  the  bank 
to  the  trustees,  it  is  incumbent  on  the  defend- 
ant to  show  it;  and  from  the  fact  that  the  de- 
fendant does  not  set  up  any  such  act  or  law, 
the  jury  may  infer  there  is  none. 

6.  That  all  acts,  deeds,  and  agreements,  con- 
trary to  the  plain  language,  or  even  to  the 
policyi  of  an  act  of  Congress,  are  void. 

7.  That  if  the  deed  of  trust  from  the  bank  it 
ecmtrary  to  the  letter,  or  to  the  spirit  and  mean- 
ing, or  to  the  policy,  of  the  Act  of  tiie  1st  of 
May,  1820,  it  is  void;  and  the  interest  which 
the  bank  tiien  had  in  the  land  remained  in  the 
bank. 

14.  That  it  is  incumbent  on  the  defendant 
to  show  the  conveyance  made  by  the  trustees, 
if  any  such  they  did  make. 

20.  That  to  defeat  the  plaintiff's  title,  found- 
ed on  prior  possession,  as  owner,  it  is  necessary 
that  the  title  set  up  by  defendant  should  be 
shown  to  be  •  subsisting  title,  and  superior  to 
Lagow's  title.  To  which  instructions  the  de- 
fendant at  tiie  time  excepted. 

The  court  then,  at  the  instance  of  the  de- 
fendant, gave  the  following  instructions  to  the 
jury,  to  wit,  that  if  they  believe,  from  the  evi- 
dence, that  defendant,  and  those  under  whom 
he  claims,  had  been  in  peaceable  adverse  pos- 
session more  than  twenty  years  at  the  time  this 
suit  was  commenced,  the  claim  of  the  plaintiff 
is  barred  hj  the  statute  of  limitations,  and  they 
must  find  for  the  defendant;  to  which  instruc- 
tion the  plaintiff  at  the  time  excepted. 

The  defendant  then  asked  the  court  to  give 
to  the  jury  the  following  instructions,  to  witi 
11  Ii.  ed. 


2d.  That  the  plaintiff  in  this  ease,  in  order 
to  recover,  must  establish  a  good  title  in  him- 
self, and  that  he  cannot  recover  if  the  defend- 
ant has  shown  the  real  title  to  t^e  limd  to  be  in 
another  person;  that  it  it  sufficient  if  the  de- 
fendant has  mside  it  appear  to  the  jury  that  a 
legal  and  possessory  title  does  not  subsist  in  the 
plaintiff. 

3d.  That  it  was  eompetent  for  the  Bank  of 
Vincennes  to  make  a  deed  to  trustees  for  the 
benefit  of  the  United  States,  and  such  a  deed 
is  valid  and  lawful  for  the  purpose  for  which 
it  was  made;  but  the  eourt  refused  to  give  the 
same  to  the  jury;  to  which  refusal  of  the  court 
the  defendant  at  the  time  excepted. 

*Under  these  instructions  and  refus-  [*7T5 
als  the  jury  found  a  verdict  for  the  plaintiff 
Laeow.  A  motion  was  made  for  a  new  trials 
which  was  overruled,  and  the  case  carried  up 
to  the  Supreme  Court  of  Indiana,  where  tM 
judgment  of  the  court  below  was  affirmed.  A 
writ  of  error,  issued  in  the  manner  already 
stated,  brought  it  up  to  this  eonrt. 

A  motion  was  made  by  Mr.  Bradley  to  dis- 
miss the  case  for  want  of  jurisdiction,  which 
was  opposed  by  Mr.  Gillet. 

Bir.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

It  appears,  that 'at  the  trial  in  the  State 
court,  the  plaintiff  in  error  claimed  the  land  in 
dispute  under  an  authority  which  he  alleged 
had  been  exercised  by  the  Secretary  of  the 
Treasury  in  behalf  of  the  United  States;  and 
the  decision  was  against  the  validity  of  the  au- 
thority thub  alleged  to  have  been  exercised. 
Whether  the  title  of  the  plaintiff  in  error  can 
be  maintained  under  it,  or  not,  will  be  the  sub- 
ject of  inquiry  when  the  case  is  heard  on  its 
merits.  That  question  is  not  now  before  the 
court,  and  the  onlv  point  to  be  determined  at 
this  time  is,  whether  we  have  iurisdiction  to 
try  and  decide  it.  We  think  it  is  evidently 
one  of  the  cases  prescribed  for  in  the  twenty- 
fifth  section  of  the  Act  of  1789;  and  the  mo- 
tion to  dismiss  is  therefore  overruled. 

Order. 

On  consideration  of  the  motion  made  in  this 
cause  on  a  prior  day  of  the  present  term,  to 
wit,  on  Friday,  the  2d  instant,  to  dismiss  tha 
writ  of  error,  and  of  the  arj^uments  of  ooun* 
sel  thereupon  had,  as  well  against  as  in  support 
of  the  motion,  it  is  now  here  ordered  by  the 
eourt,  that  the  said  motion  be,  and  the  same  is 
hereby  overruled. 


•WILLIAM  LEWIS,  who  sues  for  the  [•ll^ 
Use  of  Nicholas  Longworth,  Plaintiff, 

▼. 

THOMAS  LEWIS,  Administrator  de  bonis  mm 
of  Moses  Broadwell,  Deceased. 

Statute  of  limitations — after  repeal  of  savin|( 
clause,  statute  runs  only  from  time  of  repeu. 

Nora — Provisos  in  Statutes.  See  note  to  10  U 
ed.  U.  8.  080. 

Effect  of  repeal  of  statate  on  vested  rights.  See 
note  to  S  Lb  ed.  U.  S.  102. 
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B7  A  law  of  the  SUte  of  IlltBola,  paned  in  1827 
''•▼erj  action  of  coTenant  shall  be  commeDced 
within  sixteen  yean  after  the  cause  of  such  action 
shall  have  accrued,  and  not  after.*'  But  by  a  pro- 
viso, persons  beyond  the  limits  of  the  State  were 
exempted  from  oie  operation  of  the  law,  and  might 
bring  the  action  at  any  time  within  sixteen  years 
after  coming  within  the  SUte.  Afterwards,  in 
188T,  this  proTlso  was  repealed. 

The  statute  of  1827  begins  to  run,  as  to  non-resi- 
dents, from  the  time  of  the  repeal  of  the  saving 
clause.  In  1887,  and  not  before. 

THIS  ease  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Illinois,  on  a  certificate  of  division  in  opinion 
between  the  judges  thereof. 

It  was  an  action  of  covenant  under  the  fol- 
lowing circumstances: 

On  the  12th  of  March,  1819,  Broadwell  exe- 
cuted a  deed  with  a  general  warranty  to  Wil- 
liam Lewis,  bv  which  he  conveyed  to  him  a 
tract  of  land  in  Ohio. 

In  June,  1825,  one  Matthews  recovered,  hy 
ejectment,  one  hundred  acres  of  the  land. 

Broadwell  died  in  1827,  and  one  Cromwell 
waa  appointed  his  administrator. 

In  1843,  Thomas  Lewis  was  appointed  ad- 
ministrator de  bonis  non,  and  in  the  same  year 
William  Lewis  brought  this  action. 

Amongst  other  pleas  filed  (which  it  is  not 
neoeesary  to  notice)  was  one  of  limitation,  to 
which  the  plaintiff  replied  that  he  was  beyond 
the  limito  of  the  SUte. 

To  this  replication  the  defendant  demurred. 

The  acts  of  the  Legislature  of  Illinois,  imder 
which  the  question  was  raised,  were  the  two 
following: 

The  first,  passed  on  the  10th  of  February, 
1827,  and  entitled  "An  Act  for  the  limitation 
of  actions  and  for  avoiding  vexatious  law- 
suiU." 

"Sec.  4.  That  every  action  of  debt,  or  cov- 
enant for  rent,  or  arrearages  of  rent,  founded 
upon  any  lease  under  seal,  and  every  action  of 
debt  or  covenant,  founded  upon  any  single  or 
penal  bill,  promissory  note  or  writing  obliga- 
torjTf  for  the  direct  payment  of  money,  or  the 
delivery  of  property,  or  the  performance  of 
covenants,  or  upon  any  award  under  the  hands 
and  seals  of  arbitrators,  for  the  payment  of 
money  only,  shall  be  conunenoed  within  six- 
teen years  after  the  cause  of  such  action  shall 
have  accrued,  and  not  after;  but  if  any  pay- 
ment ehall  have  been  made  on  any  such  lease, 
dnffle  or  penal  bill,  promissory  note,  writing 
obligatory,  or  award,  witiiin  sixteen  years  after, 
such  payment  shall  be  good  and  effectual  in 
law,  and  not  after." 

777*]  •"Sec.  7.  That  every  real,  possessory, 
ancestral,  or  mixed  action,  or  writ  of  right, 
brought  for  the  recovery  of  any  lands,  tene- 
mente,  or  hereditaments,  shall  be  brought  with- 
in twenty  years  next  after  the  right  or  title 
thereto,  or  cause  of  such  action  accrued,  and 
not  after:  Provided,  that  in  all  the  foregoing 
eases  in  this  act  mentioned,  where  the  person 
or  persons,  who  shall  have  right  of  entry,  title, 
or  cause  of  action,  is,  are,  or  shall  be  at  the 
time  of  such  right  of  entry,  title,  or  cause  of 
action,  under  the  age  of  twenty-one  years,  in- 
sane, beyond  the  limits  of  this  State,  or  feme 
oovert,  such  person  or  persons  may  make  such 
entry,  or  institute  such  action,  so  that  the  same 
be  done  within  such  time  aa  it  within  the  dif* 
iSnwit  MectionB  0/  thia  act  limited  altex  Ma  ox 
0iO 


her  becoming  of  full  age,  sane,  feme  lole,  er 
coming  within  this  State." 

The  other  act  was  passed  on  the  11th  of  Vib- 
niary,  1837,  and  was  as  follows: 

"An  act  to  amend  an    act  entitled  'An  Act  for 

the  limitation  of  actions,  and  for  avoidiag 

vexatious  lawsuits.' 

"Sec.  1.  Be  it  enacted  by  the  people  of  the 
State  of  Illinois,  represented  in  the  General 
Assembly,  that  the  proviso  to  the  seventh  sec- 
tion of  the  act,  to  wxiich  this  is  an  amendment, 
shall  not  be  held  to  extend  to  any  non-resident, 
unless  such  non-resident  be  under  the  age  of 
twenty-one  years,  insane,  or  feme  covert,  and 
then,  in  that  case,  the  rights  of  such  persons 
shall  be  saved  for  the  time  limited  by  Uie  dif- 
ferent sections  of  said  act,  after  his  or  her  be- 
coming of  full  age,  sane,  or  feme  sole.  A]h 
proved  Februaijr  11,  1837." 

Upon  the  tnal,  the  opinions  of  the  jnd^ 
were  opposed  upon  the  following  points,  which 
were  certified  to  this  court: 

"1st.  Whether  the  statute  of  1827  begins  to 
run  from  the  time  of  the  repeal  of  the  saving 
clause  in  1837,  or  from  the  time  the  dd>t  be- 
came due. 

"2d.  Whether  the  statute  began  to  ran  be- 
fore administration  was  granted. 

"3d.  Whether  the  period  which  elapsed  be* 
tween  the  two  administrations  mentioned  in 
the  replication  is  to  be  d^iucted  from  the 
period  of  the  statute  of  limitations  of  1827." 

The  case  war  argued  by  Mr.  Wright  for  the 
plaintiff,  and  Mr.  Lawrence  and  Mr.  Lincola 
for  the  defendant. 

Mr.  Chief  Justice  Taney  delivered  the  opli- 
ion  of  the  court: 

This  case  depends  upon  the  construction  and 
operation  of  the  statutes  of  limitation  of  the 
State  of  Illinois,  and  comes  before  us  upon  a 
certificate  of  division  between  the  judges  of  ths 
Circuit  Court. 

*It  is  an  action  of  covenant,  brought  [*T78 
in  1843,  upon  causes  of  action  which  accmsd 
before  1827.  The  defendant  pleaded  the  stat- 
ute of  limitations;  to  which  the  plaintiff  re- 
plied, that,  at  the  time  the  causes  of  action  a^ 
crued,  he  was  in  parts  beyond  the  limits  of  thi 
State,  and  has  ever  since  remained,  and  yet  ii, 
beyond  the  limits  of  the  State.  The  defendant 
demurred  to  this  replication,  and  the  plaintiff 
joined  in  demurrer. 

An  act  for  the  limitation  of  actions  wm 
passed  on  the  10th  of  February,  1827,  by  whieh 
It  was,  among  other  things,  provided,  thtt 
every  action  for  the  performance  of  covenants 
should  "be  commenced  within  sixteen  years  aft- 
er the  cause  of  such  action  should  have  acaved, 
and  not  after."  But,  by  a  proviso  in  the  Mv- 
enth  section  of  the  act,  it  is  declared,  tiiat  evay 
person  who  was  or  should  be,  at  the  time  A 
such  cause  of  action,  bevond  the  limits  of  the 
State,  might  institute  his  action  within  thi 
time  limited  in  the  act,  after  coming  within  the 
State.  Afterwards,  bv  a  law  passed  F^ruaiv, 
11, 1837,  it  was  enacted,  that  this  proviso  should 
not  be  held  to  extend  to  any  non-resident,  ulIms 
such  nonresident  waa  under  the  age  of  twenty- 
one  years,  insane,  or  feme  covert. 

Upon  the  argument  of  Uie  demurrer,  the  fol* 
YovivDi^  ^iuta  arose,  upon   which  the  judgil 
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ipere  opposed  in  opinion,  and  which  have  been 
eertified  to  thia  court: 

"Ist.  Whether  the  statute  of  1827  begina  to 
mn  from  the  time  of  the  repeal  of  the  saving 
clause  in  1837,  or  from  the  time  the  debt  be- 
came due. 

"2d.  Whether  the  statute  began  to  fan  be- 
fore administration  was  mnt^. 

"3d.  Whether  the  peri<M  which  elapsed  be- 
tween the  two  admmiBtrations  mentioned  in 
the  replication  is  to  be  deducted  from  the  period 
of  the  statute  of  limitations  of  1827.** 

Previous  to  the  Act  of  1827,  there  was  no 
law  of  the  State  of  Dlinois  which  limited  the 
time  within  which  an  action  of  covenant  should 
be  brought;  and,  conse<}uentlT,  thete  was  bo 
restriction  as  to  the  period  within  which  a  suit 
might  be  instituted  upon  the  cause  of  action 
now  in  question.  The  same  thing  was  the  caSd 
after  the  passage  of  this  a^  as  long  as  the 

glaintiff  continued  beyond  the  limits  of  the 
tate.  For,  until  he  came  into  it,  the  proviso 
above  mentioned  excluded  this  cause  Of  action 
from  the  operation  of  the  statute.  And  as  the 
plaintiff  did  not  come  into  the  State,  there  was 
no  limitation  running  against  it  imtil  the  pas- 
sage of  the  Act  of  1837.  This  act,  by  tepealifig 
the  saving  contained  in  the  former  law,  brought 
the  claim  within  its  provisions,  and  subjected 
it  to  the  limitations  therein  contained. 

The  question  is,  From  what  time  is  this 
t79*]  limitation  to  be  calculated!  *Upon 
principle,  it  would  seem  to  be  clear,  that  It 
must  commence  when  the  cause  of  action  is 
first  subiected  to  the  operation  of  the  statute, 
unless  the  Legislature  has  otherwise  provided. 
For  it  is  at  that  time  that  the  statute  first  acts 
upon  it,  and  limits  the  period  within  which 
suit  must  be  brought.    Such  is  obviously  the 

SQlicy  and  intention  of  the  Illinois  statute  of 
mitations.  For  if  the  plaintiff  had  come  into 
the  State  the  day  before  the  Act  of  1837  was 
passed,  and  by  that  means  subjected  his  cs>use 
of  action  to  the  provisions  of  the  former  law, 
the  limitation  would  have  commenced  tunning 
on  that  dav,  and  his  action  would  not  have 
been  liarred  until  the  expiration  Of  sixteen 
▼ears  afterwards.  For  the  Act  of  1827  gaVe 
him  sixteen  years  from  the  time  he  brought 
his  cause  of  action  within  its  operation. 

He  did  not,  however,  come  into  the  State; 
and  his  cause  of  action  was  brought  within  the 
limitation  of  that  law,  not  by  his  own  act,  but 
by  another  law.  Can  there  be  any  reason  f<nr 
a  different  run  of  limitation  in  the  latter  cAse, 
from  that  which  the  law  itself  hss  provided  in 
the  former?  The  construction  and  object  and 
policy  of  the  Act  of  1827  must  be  the  Same  In 
both  instances;  and  the  Act  of  1837  makes  no 
change  in  it  in  that  respect.  It  merely  ittb- 
jects  the  cause  of  action  to  its  limitations,  and 
does  precisely  what  the  plaintiff  himself  would 
have  done  if  he  had  come  into  the  State — that 
is  to  say,  it  brought  the  plaintiff  within  the 
limitations  of  the  ^former  law,  and  subjected 
him  to  the  restrictions  therein  contained. 

The  <}uestion,  however,  has  been  already 
decided  m  this  court  in  the  case  of  Ross  et  al. 
V.  Duval  et  aL,  13  Pet.  62.  In  that  case  a 
saving  clause  in  a  statute  of  limitations  of  Vir- 
ginia, similar  to  the  one  contained  in  the  D- 
Bnois  law,  had  been  repealed  by  a  subsequent 
■tlittlte.    And  this  court  decided,  that»  Maiast 


the  persons  embraced  fat  the  saving  clause  of 
the  original  law,  limitations  would  not  begin 
to  run  until  the  time  of  the  repeal;  and  that 
the  party  was  entitled  to  the  full  period  of 
limitation  prescribed  in  the  original  act,  com- 
mencing from  the  date  of  the  repealing  law. 

A  passAge  in  the  report  of  that  case,  in  page 
64,  Was  cited  in  the  argument,  ss  maintaining 
a  contrary  doctrine.  But  It  will  be  found  to  hi 
entirely  consistent  with  what  the  court  had 
previously  said.  It  relates  to  claims  included 
m  a  statute  of  limitations,  when,  from  the  lan- 
guage of  the  law,  it  Uiav  be  Justly  inferred  that 
the  Legislature  intended  to  embrace  a  period  of 
time  aveady  past,  durinff  which  the  party  had 
omitted  to  sue,  yet  still  leaving  him  reasonable 
tim6  to  prosteute  his  claim,  mi  the  rule  there 
stated  din  have  nO  application  to  the  case 
^before  uS;  for  this  claim  was  not  em-  [*7S0 
braced  in,  nor  operated  upon  by,  the  statute  of 
limitations  of  1827.  It  was  brought  within  it 
by  the  subsequent  law.  And  that  law  makes 
no  new  limitations  as  to  past  or  future  time, 
and  merely  subjects  the  Cause  of  action  to  the 
provisions  of  the  Original  law.  The  passage 
above  mentioned,  therefore,  cannot  apply  to  n, 
and  is  not  inconsistent  with  what  had  before 
been  said  in  relation  to  the  effect  of  a  law  re- 
pealing a  tavinff  in  a  former  act  of  limitations. 

Under  this  view  of  the  subject,  the  court  is 
of  Opinion,  upon  the  first  point  in  the  certificate 
of  division,  that  the  statute  of  1827  begins  to 
run  from  the  time  of  the  repeal  of  the  savins 
clause  in  1837,  and  not  before;  And  will  dlreel 
it  to  be  so  certified  to  the  Circuit  Court. 

And  as  this  decision  disposes  of  the  whole 
case  presented  by  the  demurrer,  the  other  points 
do  not  arise;  and  it  Is  unnecessary  to  examine 
them. 

Mr.  Justice  McLean: 

I  dissent  from  the  opinion  Just  pronounced. 
It  overrules  a  solemn  decision  of  this  court  in 
the  case  of  Ross  et  al.  v.  Duval  et  al.,  13  Peters, 
57.  And  as  that  opinion  is  relied  on  as  sustain- 
ing the  decision  now  given,  I  shall  examine  it. 

The  judgment  of  the  court  in  that  case  was 
plticed  Upon  two  grounds.  First,  that  the  action 
was  barred  under  the  statute  of  Virginia  of  1792. 
That  act  provided,  that  where  an  execution  had 
not  issued  on  a  judgment,  it  might  be  revived 
within  ten  vCars,  or  where  an  execution  was  Is- 
sued, and  there  was  no  return,  other  executions 
might  b6  issued  within  the  ten  years  from  the 
rendition  of  the  judgment.  There  was  a  saving 
in  the  act  in  behulf  of  infants  and  persons  be- 
yond the  Oommonwealth,  "giving  five  years 
after  the  removal  of  the  disability  to  proceed 
ou  the  judgment." 

By  the  aet  of  1826,  the  saving  in  the  Aet  ^ 
1792  was  repealed,  but  the  time  of  the  bAr  was 
to  be  oouiputed,  as  specially  provided,  from  the 
time  of  the  repeal  of  the  saving. 

The  court  considered  the  Act  of  1792  As  a 
limitation  on  the  judgment,  and,  as  more  than 
ten  Tears  liad  elapsed,  that  all  proceedings  <m 
the  Judgment  were  barred.  There  was  nothing 
in  tne  pleadings  or  evidence  which  showed  that 
the  plaintiff  was  within  the  saving  of  the  stat- 
ute. 

And  the  tcnttt  remark.  "There  Is  another 
view  of  this  cafte,  which,  tnough  not  much  con- 
sidered bk  the  argument.  Is  £emed  importaut 
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by  the  court.*  "And  this  arises  under  the  Proc 
ess  Act  of  1828,"  etc.  "If  the  Act  of  1792,  or 
any  part  of  it,  is  to  be  considered  as  a  process 
act  merely,  and  not  an  act  of  limitations,  the 
781*]  *Act  of  1828  makes  it  the  law  of  Con- 
ffresa  for  the  State  of  Virginia,  and  fives  imme- 
diate effect  to  It."  "If  it  be  viewed  as  an  act 
of  limitations  merely,  and  not  for  the  regula- 
tion of  process,  it  then  takes  effect  as  a  rule  of 
property,  and  is  a  rule  of  decision  in  the  courts 
of  the  United  States  under  the  thirty-fourth  sec* 
tion  of  the  Judiciary  Act."  "In  either  case, 
effect  is  given  to  the  Act  of  1702,  and  it  is  de- 
eisive  of  the  present  controversy." 

"But  if  it  be  considered,  as  contended,  an 
act  of  limitations  adopted  by  the  Act  of  1828, 
the  court  are  to  ffive  a  construction  to  the  Act 
of  1828.  If  this  DC  clear  in  its  provisions,  we 
are  bound  to  give  effect  to  it,  although  it  may, 
to  some  extent,  vary  the  construction  of  the  Act 
of  1702.  And  this  is  no  violation  of  the  rule 
that  this  court  will  regard  the  settled  construc- 
tion of  a  State  statute  as  a  rule  of  decision.  For 
In  this  case  the  construction  of  the  State  law, 
in  reffard  to  the  effect  it  shall  have,  is  con- 
troll^  b^  the  paramount  law  of  Congress." 

"The  jud^ent  in  the  Circuit  Court  was  en- 
tered in  1821,  so  that  seven  years  of  the  ten 
years'  limitation  of  the  Act  of  1702  had  run 
when  it  was  adopted  by  the  Act  of  1828.  Now, 
the  question  is,  shall  no  effect  be  given  to  this 
act  of  Congress  in  Virginia  before  its  paasage, 
because  of  the  construction  by  the  Virginia 
courts  of  the  Act  of  1702 1" 

"It  must  be  recollected,  that  this  act  of  1828 
is  a  national  law,  and  was  intended  to  operate 
in  the  national  courts  in  every  State.  As  it  re- 
gards some  of  the  States,  it  may  at  first  have 
operated  less  beneficially  in  them  than  in  others; 
but  its  provisions  took  immediate  effect  in  all 
the  States." 

"It  is  a  sound  principle,  that  where  a  statute 
of  limitations  prescribes  the  time  within  which 
suit  shall  be  brouebt,  or  an  act  done,  and  a  part 
of  the  time  has  elapsed,  effect  may  be  given  to 
the  act;  and  the  time  yet  to  run,  being  a  rea- 
sonable part  of  the  whole  time,  will  be  consid- 
ered the  limitation  in  the  mind  of  the  Legisla- 
ture in  such  cases." 

'There  may  be  some  contradictory  decisions 
on  this  point,  in  some  of  the  States,  which  have 
been  influenced  by  local  considerations,  and  the 
peculiar  language  or  policy  of  certain  acts  of 
limitations.  But  the  rule  is  believed  to  be 
founded  on  principle  and  authority." 

I  have  cited  largely  from  the  above  decision, 
to  show  that  the  point  was  distinctly  considered 
and  decided,  aa  arising  under  the  Act  of  1828, 
that  effect  may  be  given  to  a  statute  of  limita- 
tion!, where  a  part  of  the  time  has  run;  but  a 
reasonable  part  of  the  whole  time  has  yet  to 
run.  And  tbis  la  the  principle  which  is  repu- 
diated In  the  case  under  consideration.  I  have 
a  diftlnet  raoollection,  that  the  point  was  first 
781*]  aiiggested  by  the  ^lamented  Justice 
StOTj.  and  was  discussed,  and  the  principle  was 
laid  down  with  the  entire  concurrence  of  the 
conrti  so  far  as  I  know.  There  was  no  dissent 
expressed,  either  in  consultation  or  on  the 
bench. 

It  ia  true  there  was  another  ground  on  which 
the  decision  was  rested;  but  it  was  also  placed 
0i2 


upon  this  ground,  so  that  one  ground  as  well  as 
the  other  was  ruled  by  the  court.  In  the  case 
of  Roes,  the  court  say:  "The  savins  clause  of 
the  Act  of  1702,  as  to  non-residents,  la  repealed, 
the  only  effect  of  which  is  to  bring  within  the 
limitation  of  the  statute  of  1792  those  who  were 
within  its  saving  clause,  and  against  whom  the 
statute  had  not  begun  to  run.  Against  such 
persons  the  statute  could  not  begin  to  operate, 
until  the  repeal  of  the  exception  by  the  Act  of 
1826."  And  that  remark  is  considered  by  the 
court,  in  the  case  before  us,  as  having  been 
made  on  general  principles.  Now,  such  was  the 
express  provision  of  the  Act  of  1820,  that  it 
should  take  effect  from  its  date,  and  the  remark 
was  made  in  reference  to  that  provision. 

There  is  no  rule  better  settled,  in  the  con- 
struction of  statutes  of  limitations,  than  that 
effect  must  be  ffiven  to  them  according  to  their 
language.  If  they  make  no  exception  in  favor 
of  infanta,  femes  covert,  or  non-residents,  the 
courts  can  make  none.  And  when  tbe  excep- 
tions of  a  statute  of  limitations  are  repealed, 
the  act  stands  as  though  it  had  been  originally 
passed  without  them.  In  Jackson  v.  Lamphier 
(3  Peters,  280),  the  court  say:  "The  time  and 
manner  of  their  operation  [statutes  of  limita- 
tions], the  exceptions  to  them,  and  the  acts 
from  which  the  time  limited  shall  begin  to  run, 
will  generally  depend  on  the  sound  discretion  of 
the  Legislature.  Cases,  however,  may  oocnr, 
where  tbe  provisions  of  the  law  on  these  subjects 
mav  be  so  unreasonable  as  to  amount  to  a  de- 
nial of  a  right,  and  to  call  for  the  interposition 
of  the  court.  If  the  Legislature  of  a  Stats 
should  paas  an  act  by  which  a  past  right  of  ae- 
tion  shall  be  barred,  and  without  any  allowance 
of  time  for  the  institution  of  a  suit  in  future, 
it  would  be  difficult  to  reconcile  such  an  act 
with  the  express  constitutional  provisions  in 
favor  of  the  rights  of  private  property."  It 
must  be  admitted  that  the  Legislature  oonM 
not  bar  a  claim  to  which  there  was  no  bar;  but 
no  one  can  doubt  that  a  statute  may  bar  claims 
where  the  right  of  action  existed,  and  a  reason- 
able part  of  the  whole  time  of  the  statute  hu 
to  run.  This  is  often  done  in  some  of  the 
States.  But,  while  it  is  not  doubted  that  the 
Legislature  may  do  this,  it  is  objected  that  it 
cannot  be  done  aa  a  matter  of  construction. 

This  objection  is  more  plausible  than  sound. 
The  statute  creates  a  bar,  and  the  question 
arises  on  its  construction,  whether  *it  is  [*78S 
"so  unreasonable  as  to  amount  to  a  denial  of  t 
right,"  in  the  language  of  this  court  in  the  esse 
above  cited.  If  the  answer  to  thia  ahall  be  in 
the  aflirmative,  then,  in  the  language  above 
cited,  "it  would  be  difficult  to  reconcile  such  en 
act  with  the  express  constitutional  provisions 
in  favor  of  the  nghts  of  private  property."  But 
if  the  question  can  be  answered  in  the  negative, 
then  a  court  is  bound  to  give  effect  to  the  stat- 
ute. And  here  is  an  answer,  in  the  words  of 
this  court,  to  the  principal  ground  taken  In  tbe 
case  under  consideration,  and  on  whieh  the  de- 
cision is  founded.  If  the  court  may  determine 
whether  a  statute  ia  so  unreasonable  as  to  cot 
off  a  private  right,  of  necessity  they  may  decide 
whether  It  is  not  so  reasonable  as  to  be  enforced. 

In  the  case  before  us,  the  lllinoia  Act  of  1827 
limits  the  right  of  action  to  aixteen  years,  and 
the  proviso  gives  the  same  time  to  sue  to  anon* 
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resident,  after  he  shall  oome  within  the  State. 
But  this  proviso  was  repealed  by  the  Act  of 
1837,  which  placed  residents  and  non-resi- 
dents, as  to  the  time  of  bringinff  an  action,  on 
the  same  footing.  The  plaintifTs  cause  of  ao> 
tion  accrued  under  the  Act  of  1827;  in  1887, 
the  saving  being  repealed,  six  Tears  were  left 
for  the  statute  to  nm  to  bar  the  elaim.  Was 
this  a  reasonable  timet  The  answer  must  l>e 
in  the  afllrmative.  Then  the  act  is  not  uncon- 
stitutional. It  deprives  the  party  of  no  right. 
In  the  language  of  the  court  in  the  case  of 
Ross  V.  Duval,  "the  time  vet  to  run  (when  the 
proviso  was  repealed),  being  a  reasonable  part 
of  the  whole  time,  will  be  considered  the  lim- 
itation in  the  mind  of  the  Legislature,  in  such 
eases."    There  can  be  no  mistake  as  to  the 

Soint  decided  bv  the  court;  and  that  point  is 
irectly  opposed  to  the  decision  now  made.  In 
such  cases,  it  is  always  better  to  overrule  a 
former  opinion  directly,  than  to  dcstrojr  its 
force  by  mdirection.  In  their  former  opmion, 
the  court  say,  "The  rule  is  believed  to  be 
founded  on  principle  and  authority." 

In  statutes  of  limitations  it  is  usual  to  say, 
they  shall  begin  to  run  from  the  time  the  ac- 
tion shall  hereafter  accrue,  and  when  a  saving 
of  such  act  is  repealed,  that  it  shall  operate 
from  the  date  of  the  repeal;  and  if  these  pro- 
visions be  not  in  the  acts,  they  will,  as  a  matter 
of  course,  take  effect  upon  their  passage.  They 
must  take  effect  from  their  passage,  unless  the 
language  shows  the  time  is  to  be  computed 
from  the  date  of  the  act.  Without  this  pro- 
vision, the  question  would  arise  whether  a 
reasonable  part  of  the  time  allowed  bv  the 
statute,  from  the  time  the  action  accrued,  had 
yet  to  run,  as  before  marked. 

In  Luckett  v.  Dunn  and  Bass,  8  Litt.  218, 
the  court  say:  "But  the  privilege  previously 
allowed  to  persons  who  might  l^  out  of  the 
country  when  their  cause  of  action,  or  rieht  of 
784*]  *entry,  accrued,  to  maintain  their  ac- 
tion within  ten  years  after  th<^ir  return,  was 
expressly  repealed  by  the  first  section  of  the 
Act  of  January,  1814,  which,  by  a  subsequent 
elause  in  the  third  section  of  the  same  act, 
was  to  take  effect  at  the  expiration  of  six 
months  from  its  passage;  and  it  was  not  until 
more  than  a  year  after  the  passage  of  that  act, 
that  this  suit  was  brought  by  Luckett  in  the 
Circuit  Court.  It  is  obvious,  therefore,  that 
the  absence  of  Buckner  Pittman  cannot  have 

Erevented  the  time  which  has  elapsed  since  the 
>t  had  been  held  adversely  by  the  defendants, 
and  those  through  whom  they  elaim,  from  bar- 
ring the  plaintiff^s  action. 

The  rule  of  so  construing  a  statute  as  not  to 
ij^ve  it  a  retrospective  effect  is  admitted.  And 
a  Legislature  can  never  be  presumed  to  intend 
to  destroy  a  vested  right.  Indeed,  they  have 
no  power  to  pass  such  a  law.  But  a  law  may 
be  constitutional,  and  yet  have  a  retrospective 
effect.  Matthewson  v.  Satterlee,  2  Peters,  380. 
In  the  case  under  examination,  it  is  not  pro- 
posed to  give  the  statute  a  retrospective  efifect, 
or  to  aff^  in  anjr  degree  vested  rights  by  a 
construction  of  it.  The  only  question  is, 
whether  the  six  vears  that  the  statute  had  to 
run,  on  the  repeal  of  the  saving,  is  a  reasonable 
part  of  the  wnole  time  re<juired  bv  the  act  to 
constitute  a  bar.  The  plamtiff,  though  not  a 
la  li.  ed. 


resident  of  the  State,  might  have  sued  so  sooo 
as  the  right  of  action  accrued. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  point  or  question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  was  certified  to  tfaii 
court  for  its  ooinion,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that 
the  statute  of  1827  begins  to  run  from  the  time 
of  the  repeal  of  the  saving  clause  in  1837,  and 
not  before.  Whereupon,  it  is  now  here  or- 
dered and  adjudged  l^  this  court,  that  U  be  to 
certified  to  the  said  Circuit  Court, 


JEREBflAH  VAN  RENSSELAER,  Appellant. 

V. 

JOHN  WATTS'  EXECUTORS. 
Practice — docketing  case — nunc  pro  tune. 

MR.  BLUNT,  of  counsel  for  the  appellant 
in  this  cause,  moved  the  court  to  direct 
the  clerk  to  docket  the  case  as  of  the  time 
when  *the  transcript  of  the  record  was  [*785 
received  by  him,  and  in  support  of  his  motion 
said,  that  this  record  was  forwarded  to  the 
clerk  early  in  1848.  That  it  was  only  recently 
he  learned  that  the  clerk  had  declined  filing  or 
docketing  it,  until  the  bond  prescribed  by  the 
thirty-seventh  rule  of  court  was  given.  That 
his  client  supposed,  when  he  save  bond  in  the 
Circuit  Court,  that  he  had  done  all  the  law 
required  him  to  do.  That  the  record  had 
been  lyinff  in  the  clerk's  oflice  about  a  year, 
during  which  some  sixty  cases  had  been 
docketed.  That  the  bond  was  now  filed,  as 
prescribed  by  the  rule,  and  that  the  case  ought 
to  be  docketed  as  of  the  day  the  record  was  de- 
posited in  the  office. 

Mr.  Seward,  for  appellees,  united  in  the  ap- 
plication. 

This  motion  was  made  on  the  0th  of  March, 
when  the  court  took  time  to  consider. 


On  the  12th,  Mr.  Chief  Justice  Taney  an- 
nounced the  decision  of  the  court  as  follows: 

On  consideration  of  the  motion  made  in  this 
cause,  on  the  9th  instant,  by  Mr.  Blunt,  of  coun- 
sel for  the  appellant,  to  direct  the  clerk  to 
docket  this  case  as  of  the  time  when  the  tran- 
script of  the  record  was  received  by  him,  and 
to  which  Mr.  Seward,  of  counsel  for  the 
appellees,  assented,  this  court  consider  the  prao 
tice  established  by  the  decision  in  Owings  ▼. 
Tiernan,  10  Peters,  and  do  not  wish  to  disturb 
it;  whereupon  it  is  now  here  ordered  by  this 
court,  that  the  said  motion  be,  and  the  same  is 
hereby  overruled. 
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CX)BNEIJUS    W.    LAWRENCE,    Plaintiff    in 

Error, 

▼. 

GILBERT  ALLEN  and  Samuel  C.  Paxton. 

Tariff  Act— India  rubber  thoes  liable  to  duty  of 
30  per  cent,  ad  valorem* 

Bj  the  fifth  aectlon  of  the  Tariff  Act  oaraed  oa 
the  30th  of  Augast,  1842  (6  Stat,  at  Large,  655). 
a  duty  of  thirty  per  cent  la  imposed  on  *'Indla 
rubber  oil  cloth,  webbing,  ahoea,  braces  or  suspend' 
era,  or  any  other  fabrica  or  manufactured  articiea 
compoaed  wholly  or  In  part  of  India  rubber.*' 

In  the  ninth  section,  among  other  articles  de- 
dared  to  be  exempt  from  duty,  la,  "India  rubber 
In  bottles  or  sheets,  or  otherwise  manufactured." 

By  theae  sections,  the  duty  of  thirty  per  cent  1« 
payable  upon  shoes  made  of  India  rubber  In  Brasil, 
although  they  are  made  by  the  aame  process  aa 
bottlea  or  sheets,  provided  they  come  to  this  coun- 
try in  a  condition  to  be  worn  without  further  ma- 
terial labor  on  them  here,  and  were  actually  worn 
In  this  form,  and  provided  they  were  called,  in  the 
language  of  commerce,  "India  rubber  shoes;"  and 
of  these  two  facta  the  jury  ought  to  judge. 

The  articiea  come  within  the  letter  of  the  law. 
and  the  Act  of  1842  was  framed  with  a  desire  to 
tax  whatever  might  compete  with  our  own  manu- 
facturea. 

When  India  mbber  la  made  into  a  ahape  auitable 
for  use,  it  mav  be  considered  a  manufactured  ar- 
ticle. Originally,  it  was  made  into  the  shape  of 
780*]  boots,  to  be  used  *and  worn  in  Brazil,  and 
afterwards  Into  shoes ;  but  not  Intended  to  be  sent 
abroad  as  a  raw  material. 

The  fact  that  the  material  of  which  tbcae  aboes 
are  made  la  used  for  other  articiea  of  manufacture 
after  their  Importation,  does  not  change  thta  view 
of  the  aubject 

Tins  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

It  was  an  action  of  assumpsit,  commenced 
by  Allen  and  Paxton,  the  defendants  in  error, 
in  the  Supreme  Court  of  the  State  of  New 
York,  for  the  purpose  of  recovering  back  from 
the  plaintiff  in  error,  collector  of  customs  for 
the  port  of  New  York,  certain  moneys  exact- 
ed by  him,  as  collector,  for  duties  upon  a  quan- 
tity of  common  India  rubber  shoes,  imported 
into  the  port  of  New  York  in  September,  1845, 
by  the  defendants  in  error,  from  Para,  in 
Brazil. 

Under  the  provisions  of  the  Act  of  Congress 
of  the  2d  of  March,  1833,  the  suit  was  removed 
into  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  declaration  contained  the  common  money 
counts,  to  which  the  defendant  pleaded  the 
general  issue. 

The  cause  was  tried  in  May,  1:847,  and,  under 
the  instructions  of  the  court,  the  jury  found  a 
verdict  for  the  plaintiffs  below  for  $2,008.60. 

A  great  deal  of  evidence  was  adduct^d  upon 
the  trial  by  the  plaintiffs,  to  show  the  manner 
in  which  the  shoes  are  made  in  Brazil,  and 
their  use  as  an  article  of  conunerce.  Much  of 
this  testimony  was  objected  to  as  inadmissible. 
A  part  of  it  is  transcribed,  because  it  is  referred 
to  in  the  opinion  of  the  court. 

The  plaintiff's  counsel  then  called,  as  witness- 
es, James  £.  Smith,  Amory  Edwards,  George 
G.  Wales,  and  William  H.  Edwarda,  who, 
being  sworn,  severally  testified  that  they  were 
acquainted  with  the  articles  now  the  subject  of 
controversy,  and  with  other  articles  of  India 
rubber  imported  from  Para;  that  they  had  been 
#t  Para,  and  were  acquainted  with  the  process 
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of  producing  or  making  India  rubber;  that  the 
juice  or  sap  of  the  trees,  when  collected,  is 
about  the  color  and  consistency  of  milk,  and  is 
caHed  milk;  that  it  is  placed  in  a  vessel  of  con- 
venient size;  that  mounds  of  clay,  or  of  wood 
covered  with  clav,  in  the  shape  of  a  shoe,  or 
bottle,  or  other  shape,  and  to  which  a  handle  is 
attached,  are  dipped  in  the  milk,  and  immedi- 
ately held  in  the  neat  and  smoke  of  a  fire  made 
of  a  ^culiar  kind  of  nut,  which  dries  the  milk 
and  gives  it  a  dark  color;  that  this  process  is 
repeated  several  times,  until  the  coating  is  suffi- 
ciently thick,  when  the  article  is  taken  from 
the  mould,  by  breaking  the  clay  of  which  it  is 
made,  or  with  *which  it  is  covered,  and  [*787 
the  pieces  of  clay  are  taken  out ;  that  shoes  and 
bottles  are  then  generally  stuffed  with  straw, 
and  that  the  article  is  then  ready  for  sale  and 
exportation;  that  bottles  are  made  in  two  or 
'three  minutes;  that  it  takes  somewhat  longer, 
say  about  five  minutes,  to  prepare  a  shoe ;  there 
must  lie  a  new  mould  for  every   bottle;   the 
foot-shaped  mould  is  the  best  form  for  dipping. 
The  shoe  shape  is  the  most  convenient  mode  of 
making  India  rubber.    The  stuffing  of  the  shoe 
is  done  by  the  parties  who  buy  them  in  Para 
for    exportation.    The    shoes    are    sometimes 
shipped  in  bulk,  and  sometimes  stuffed.    The 
term    "India    rubber    shoes"    comprehends   all 
kinds  of  shoes  made  of  India  rubber,  both  man- 
ufactured and  unmanufactured;  that  the  price 
of  India  rubber  shoes,  in  Para,  has  varied  great- 
ly since  1826;  that  the  great  demand  for  India 
rubber,  of  late  years,  in  the  United  States,  for 
dissolving    for    manufacturing    purposes,    has 
raised  the  price  in  Para;  that  no  such  things  as 
suspenders  are  made  in  Para,  that  nothing  is 
made  there  in  a  more  manufactured  state  than 
the  square  sheets;  that  India  rubber  shoes  are 
sometimes  sold  and  shipped  at  Para  without 
being  stuffed  with  straw. 

Much  evidence  was  also  introduced  by  the 
defendant,  the  object  of  which  was  to  show 
that  the  articles  were  known,  in  commerce,  bj 
the  name  of  "India  rubber  shoes,"  and  were 
bought  and  sold  in  the  market  as  imported, 
without  any  alteration  of  any  consequence. 

The  counsel  for  the  defendant  then  prared 
the  court  to  decide  the  law  of  the  case,  and  to 
instruct  and  charge  the  jury  as  follows: 

First.  That  in  construing  and  applying  the 
provisions  of  the  tariff  law  of  August  30,  1S42, 
to  the  present  case,  the  terms  used  therein  are 
bo  be  understood  in  their  known  commercial 
sense,  as  used  and  understood  in  the  porta  of 
the  United  States  prior  to,  and  at  the  date  of, 
said  law. 

Second.  That  as  all  '7ndia  rubber  shoes," 
imported  from  foreign  countries,  are,  by  the 
said  provisions,  subject  to  thirty  per  cent,  duty, 
the  true  and  only  inquiry  in  the  present  case  is, 
whether,  in  a  commercial  sense,  and  among 
commercial  men  dealing  therein,  the  articles  in 
question  were  imported  into,  and  usually  knows 
and  bought  and  sold  in,  the  ports  of  the  United 
States,  prior  to  and  at  the  date  of  the  law,  un- 
der the  name  and  denomination  of  "India  rub* 
her  shoes  " 

Third.  That   if   the   jury   shall   be   satisfied, 

from  the  evidence,  that  the  articles  in  questios 

were   imported   into,  and   usually  known  sod 

bought  and  sold  in,  the  ports  of  the  United 

,  States,  prior  to  the  30th  of  August,  1842,  indtf 
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the  name  and  denomlnatioB  91  India  rubber 
788*]  shoes,"  then  they  are  liable,  *under  the 
law,  to  a  duty  of  thirty  per  eent.  ad  Talorem, 
and  the  Jury  should  be  instructed  to  find  for 
the  defendant;  and  that,  in  the  case  stated, 
the  jury  should  be  instructed  to  find  for  the 
defendant,  notwithstanding  they  should  also  be 
satisfied,  fh>ni  the  evidence,  either — 

1st.  That  the  term  "India  rubber  shoes,"  as 
used  in  commerce,  includes  all  other  kinds  of 
^oes  made  in  whole  or  in  part  of  India  rubber, 
as  well  as  these;  or, 

2d.  That  "India  rubber  shoes,"  In  a  more 
finished  condition,  and  of  a  better  quality,  were 
imported  from  England,  France,  or  other  coun- 
tries, prior  to  1842,  and  were  then,  and  are  now, 
known  in  the  markets;  or, 

3d.  That  some  additional  labor  is  usually  ap- 

£lied  to  these  articles,  or  is  necessary  to  fit 
bom  for  convenient  use  as  shoes;  or, 
4th.  That  these  articles  are  extensively  used 
by  manufacturers  in  the  United  States  for  the 
purpose  of  being  made,  in  whole  or  in  part,  into 
other  articles;  or, 

5th.  That  no  more  or  other  kind  of  labor  is 
required  to  make  these  articles  than  is  required 
to  make  India  rubber  in  bottles,  or  sheets,  or 
other  kinds  of  India  rubber,  which,  by  the 
seventh  article  of  the  ninth  section,  is  entitled 
to  admission  as  free. 

It  being  insisted,  on  the  part  of  the  defend- 
ant, that  neither  of  these  circumstances,  nor  all 
of  them  combined,  can  nullify  the  explicit 
terms  of  the  preceding  fifth  section,  by  which 
all  kinds  of  "uidia  rubber  shoes"  are  subjected 
to  the  thirty  per  cent,  duty,  nor  make  free  these 
articles,  provided  they  are  and  were  known  in 
eommerce  under  the  name  "India  rubber  shoes." 
But  his  honor,  the  presiding  judge,  refused 
BO  to  decide  the  law  of  the  ease,  or  so  to  in- 
struct the  jury;  and,  on  the  contrary,  the  said 
Judge  did  then  and  there  decide,  and  did  then 
and  there  charge  and  instruct  the  said  jury, 
that  the  case,  in  the  view  taken  thereof  by  the 
court,  entirely  depended  on  the  true  legal  con- 
struction of  the  Tariff  Act  of  August  30,  1842, 
and  involved  no  question  of  faet  for  the  jury; 
that  India  rubber,  when  used,  in  whole  or  in 
part,  in  the  manufacture  of  oil  cloth,  webbing, 
shoes,  braces,  or  suspenders,  or  any  other  fab- 
rics or  manufactured  articles,  was,  by  the  tenth 
article  of  the  fifth  section  of  this  law,  subjected 
to  the  duty  of  thirty  per  centum  ad  valorem, 
specified  in  the  clause  relating  to  these  fabrics, 
eontained  in  said  tenth  article;  that,  by  the 
seventh  article  of  the  ninth  section  of  said  act, 
India  rubber  in  bottles  or  sheets,  or  otherwise 
unmanufactured,  is  declnred  to  be  exempt  from 
duty;  that,  by  virtue  of  this  clause,  India  rub- 
ber exinting  in  the  particular  forms  enumerat- 
ed therein,  and  existing  in  any  other  form  in 
which  it  may  be  imported,  is  free  from  duty,  if 
789*]  unmanufactured;  *that,  as  these  two 
clauses  were  both  in  the  mind  of  of  the  Legis- 
lature when  treating  of  India  rubber,  they  are 
to  be  construed  together;  and  that,  so  con- 
strued, the  fair  conclusion  is— and  such  the  said 
Judge  decided  to  be  the  true  legal  interpreta- 
tion of  said  provisions — ^that  Congress,  in  laying 
the  duty,  had  special  reference  to  the  manu- 
factured article  in  a  finished  state,  and  intended 
to  allow  India  rubber  to  come  in  as  free,  what- 
•var  might  be  its  form,  if  it  had  not  been 
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brought,  by  mannfaetnre.  Into  a  finished  state; 
that,  as  it  was  not  pretended  that  the  goods  in 
question  were  shoes  manufactured  out  of  the 
material  called  India  rubber,  and  as  it  was  ad- 
mitted by  all  the  witnesses  that  they  were 
brought  into  the  form  of  a  shoe  in  the  process 
of  making  the  material  ealled  India  rubb«r, 
they  were  not  '^dia  rubber  shoes,"  within 
the  meaning  of  the  tenth  article  of  the 
fifth  section,  but  were  to  be  regarded  as  raw 
material  and  as  unmanufactur^  within  the 
meaning  of  the  seventh  article  of  the  ninth 
section ;  that  the  goods  in  question  were,  there- 
fore, entitled  to  be  admitted  free  of  duty;  that 
the  plaintiffs  having  protested  in  writinsr 
against  the  payment  of  any  duty  thereon,  and 
the  collector  having,  notwithstanding,  illegally 
exacted  a  duty  of  thirty  per  centum  ad  valorem 
thereon,  the  plaintiffs  were  entitled  to  recover 
back  the  moneys  so  exacted,  except  so  far  as 
the  same  bad  been  refunded  by  way  of  draw- 
back; and  that  the  jury  would,  therefore,  ren- 
der a  verdict  for  the  amount  of  such  remaining 
moneys,  with  interest  thereon  to  the  day  m 
trial,  in  favor  of  the  said  plaintiffs. 

And  thereupon  the  said  defendant,  by  hia 
counsel  aforesaid,  then  and  there  excepted  to 
the  whole  of  the  said  decision,  char^,  and  in- 
struction of  the  said  judge,  and  particularly  to 
those  parts  thereof  wherein  the  said  judge  de- 
cided and  held  that  the  said  ease  involved  no 
question  of  fact  for  the  Jury,  and  wherein  tho 
said  judge  instructed  and  charged  the  jury,  as 
matter  of  law,  that  the  goods  m  question  were 
entitled,  under  the  act  of  Congress  above  re- 
ferred to,  to  be  admitted  free  of  duty;  and 
wherein  the  said  judge  also  instructed  and 
charged  thcT  said  jury,  as  matter  of  law,  that 
the  plaintiffs  were  entitled  to  recover  back  the 
moneys  exacted  by  the  defendant  as  duties  on 
the  said  goods;  and  the  said  defendant,  by  his 
said  counsel,  did  also  then  and  there  except  to 
the  aforesaid  refusal  of  the  said  judge  to  decido 
the  law  of  the  case,  and  to  instruct  and  charge 
the  said  jury  in  conformitv  with  the  praver  of 
the  counsel  of  the  said  defendant,  hereinbefore 
contained. 

And  the  said  defendant,  by  his  said  counsel, 
thereupon,  then  and  there  further  excepted  to 
the  decision  of  the  said  judge,  in  admitting  as 
evidence  against  the  defendant  the  deposition  of 
^Samuel  K.  Appleton,  and  the  parts  [*790 
thereof  particularly  objected  to  by  the  said 
counsel,  as  hereinbefore  mentioned;  and  in  ad- 
mitting as  evidence  against  the  defendant  the 
testimony  of  James  E.  Smith,  Amory  Edwards, 
George  C.  Wales,  William  H.  Edwards,  and 
John  L.  Ripley,  hereinbefore  particularly  ob- 
jected to  by  the  said  counsel;  and  did  also 
further  except  to  the  decision  of  the  said 
judge  in  excluding  the  instructions  of  the 
Comptroller  of  the  Treasury,  hereinbeforo 
mentioned. 

Upon  this  exception,  the  case  came  up  to 
this  court. 

It  was  very  elaborately  argued  in  print  by 
Mr.  Butler  and  Mr,  Toucey  (Attomev-Gcneral) 
for  the  plaintiff  in  error,  and  Mr.  J.  Prescott 
Hall  and  Bir.  Curtis  for  the  defendants  in  er- 
ror. These  arguments  would,  of  themselves, 
fill  a  hundred  pages,  and  the  Reporter  finds  it 
difficult  to  select  part  of  them.  He  is  there* 
foro  reluctantlj  compelled  to  mnit  the  wholt» 
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Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  was  a  writ  of  error  to  reverse  a  judg- 
ment in  the  Circuit  Court  for  the  Southern 
District  of  New  York.  That  judgment  was 
rendered  in  favor  of  Allen  et  ai.,  the  original 
plaintilTs,  in  a  suit  to  recover  back  the  amount 
of  duties  which  Lawrence,  the  defendant,  as 
collector  of  the  port  of  New  York,  had  de- 
manded and  received  on  the  importation  of 
certain  boxes  of  India  rubber  shoes,  in  Septem- 
ber, A.  D.  1845,  and  which  the  importers 
claimed  to  be  by  law  free.  The  duties  were, 
therefore,  paid  under  protest;  and  at  the  trial, 
the  court,  among  other  things,  ruled,  that,  on 
the  facts  proved,  these  shoes  were  not,  in  point 
of  law,  subject  to  any  duty;  and,  consequently, 
a  verdict  was  returned  for  the  plaintiffs  below 
for  the  amount  which  had  been  paid  to  the 
ool  lector,  and  interest. 

The  facts  proved  or  admitted,  which  appear 
material,  were,  that  these  shoes  consisted 
whollv  of  India  rubber,  and  in  different  sizes, 
suited  for  men,  women,  and  children;  that  no 
other  work  had  been  expended  on  them  except 
to  dip  the  moulds  or  lasts  into  the  milky  liquid, 
as  procured  from  the  India  rubber  trees,  and 
then  dry  them  over  a  fire — performing  this 
process  several  times,  till  a  proper  thickness 
was  obtained.  A  small  ornament  was  after- 
wards drawn  on  some  of  them,  and  a  coarse 
stuffing  inserted  in  others,  and  in  this  condi- 
tion they  had  for  many  years  been  imported, 
and  worn  without  any  essential  change  or  ad- 
dition here,  unless  in  some  instances  slightly 
to  trim  and  stretch  them  on  a  last.  It  was  also 
proved  that  shoes,  made  in  part  from  India 
rubber  and  in  part  from  cloth  or  leather,  of  a 
thinner  and  lighter  fabric,  had  been  sometimes 
imported  from  Europe,  and  for  several  years 
had  been  extensively  manufactured  in  this 
country. 

701*]  *Tlie  law  which  governs  the  Question 
whether  these  shoes  ouffht  to  pay  a  aut^  of 
thirty  per  cent,  ad  valorem,  or  be  admitted 
free,  is  the  Act  of  Congress  of  Aumist  80, 
1842.  5  Stat,  at  Large,  665.  In  its  fifth  sec- 
tion, thirty  per  oent.  is  imposed  *'on  India 
rubber  oil  cloth,  webbing,  shoes,  braces  or 
suspenders,  or  other  fabrics  or  manufactured 
articles,  composed  wholly  or  in  part  of  India 
rubber."  And  in  the  ninth  section,  among 
other  articles  declared  to  be  "exempt  from 
duty,"  is  "India  rubber,  in  bottles  or  sheets,  or 
otherwise  unmanufactured." 

The  court  below  entertained  an  opinion,  that 
the  clause  in  this  law  imposing  a  duty  of  thirty 
per  cent,  on  India  rubber  shoes  referred  to 
those  made  in  a  finished  state  from  that  mate- 
rial, after  being  altered  in  Brazil  from  its 
liquid  condition  to  the  more  solid  state,  and  to 
the  forms  of  sheets,  shoes,  bottles,  etc,  and 
that  this  alteration  was  not  a  manufacture, 
though  into  a  shape  designed  for  use  without 
any  material  change,  and  hence,  that  shoes  so 
made  and  import^  were  not  dutiable.  This 
view  was,  undoubtedly,  correct  to  a  certain 
extent,  and  in  some  aspects  of  the  subject;  but 
in  others  it  seems  to  us  to  involve  some  errors, 
which  we  think  ought  to  be  corrected,  and 
which  require  more  extended  explanations  be- 
cause  overruling  the  judgment  below.  Thus, 
although  ihia  ^ct  of  Congress  dearly  meant  to 
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impose  a  duty  of  thirty  per  cent,  on  shoes  im- 
ported, which  had  been  made  in  part  from  In- 
dia rubber  after  it  had  been  hardened  and 
fashioned  into  some  crude  shape  in  South  Amer- 
ica, yet  we  have  no  doubt  it  might  likewise  in- 
tend to  impose  this  duty  on  shoes  made  abroad 
wholly  from  India  rubber  while  in  its  liquid 
state,  and  especially,  if,  when  so  made,  such 
shoes  were  in  a  condition  to  be  worn  without 
further  material  labor  on  them  here,  and  were 
made  to  be  so  worn,  and  were  in  this  form  often 
actually  worn. 

It  is  our  opinion,  therefore,  that  the  iury 
should  have  been  so  instructed;  and  if  they 
were  satisfied  those  shoes  had  been  thus  mads 
to  be  so  worn,  and,  in  the  language  of  com- 
merce, if  such  shoes  were  called  "India  rubber 
shoes,"  no  less  than  those  made  here  or  in  En- 
rope  in  part  from  India  rubber  and  in  a  mors 
finished  form,  that  the  duty  of  thirty  per  cent 
oujzht  to  have  been  paid  on  them. 

Some  of  our  reasons  for  this  opinion  are 
briefiy  these: 

The  articles  imported  in  this  case  manifestly 
come  within  the  letter  of  the  clause  imposing 
a  dutv  of  thirty  per  cent,  on  "India  rubber 
shoes."  They  are  "India  rubber  shoes."  Be- 
ing thus  provided  for  as  shoes,  the  subsequent 
clause,  making  certain  articles  free  which  were 
unmanufactured,  and  not  enumerating  shoes 
amonff  them,  cannot  be  presumed  to  embrsoe 
or  refer  to  anything  already  provided  for. 
United  States  v.  Clarke,  5  •  Mason,  C.  1*192 
C.  30.  Indeed,  these  shoes  were  more  em- 
phatically India  rubber  shoes,  than  those  made 
only  in  part  of  that  material,  as  are  most,  if 
not  all,  of  those  manufactured  in  this  country 
and  in  Europe.  Again,  to  remove  difficulty  in 
many  cases  whether  an  article  should  come 
under  the  description  of  those  liable  to  duty, 
there  it  is  added,  in  the  first  clause,  taxing 
them,  "manufactured  articles  composed  whollj 
or  in  part  of  India  rubber;"  and,  in  this  way 
the  duty  extends  to  any  shoes,  if  a  manufact- 
ured article,  whether  they  be  like  these,  com- 
posed wholly  of  India  rubber,  or,  like  most 
others,  composed  only  in  part  of  it. 

Mudi  more  do  the  shoes  in  this  case  appear 
to  come  within  this  provision  in  the  act  of  Oon* 
gress  imposing  the  duty  of  thirty  per  cent. 
when  we  examine  the  spirit  and  object  of  tha^ 
provision.  To  ascertain  these  with  some  de- 
gree of  certainty,  it  may  be  useful,  in  the  first 
place,  to  advert  a  moment  to  the  past,  as  wel! 
as  subsequent,  legislation  of  Congress  on  thii 
subject. 

The  import  of  India  rubber,  in  any  form, 
into  this  country,  does  not  appear  to  have  at- 
tracted attention  in  the  revenue  laws,  as  a  lep- 
arate  and  specific  article,  till  1832.  Before 
that,  and  especially  in  the  tariff  acts  of  182S, 
1824,  and  1816,  all  of  which  are  usually  con- 
ceded to  have  looked  to  protection  as  well  u 
revenue,  India  rubber  is  not  enumerated  eo 
nomine  as  free  or  dutiable,  and  hence  wu 
taxed  generally,  from  twelve  and  a  half  to  fif- 
teen per  cent.,  among  the  non-enumerated  ar- 
ticles. 3  Stat,  at  Largo.  310;  4  Stat  at  Iat^ 
29  and  590.  But  in  1832,  when  the  policy  bad 
become  changed  to  reduce  an  overflowing  rev- 
enue, by  leaving  free  such  unmanufactured 
articles  as  furnished  raw  materials  to  our  own 
manufacturers,  and  such  manufactured  artielci 
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^^  did  not  compete  with  any  made  here,  the| 
Act  of  July  14tn,  1832,  sec.  3,  exempted  from 
duty  entirely  "India  rubber/'  4  Stat,  at 
Large,  590.  In  1833,  a  like  policy,  for  a  lilce 
reason,  was  pursued,  and  so  in  1841,  bv  ex- 
pressions in  the  former  period  placing  "India 
rubber"  amons  the  articles  free  from  duty 
(4  Stat,  at  Large,  630),  and  in  the  latter, 
making  "India  rubber"  still  excepted  from 
duty,  though  several  articles  before  free  were 
then  taxed.    5  Stat,  at  Lar^,  4C3. 

But  in  1842,  when  the  policy  of  the  govern- 
ment again  became  adapted  to  protection  no 
less  than  revenue,  the  act  now  under  consider- 
ation waa  shaped  so  as  to  tax  whatever  might 
compete  with  our  own  manufacturers,  and  to 
admit  free  onlv  articles  in  such  shape  or  form 
as  were  not  calculated  to  rival  our  own.  Now, 
before  1842,  it  is  well  known  that  the  making 
of  shoes  in  part  from  India  rubber,  so  as  to  b« 
water-proof,  had  been  invented,  patented,  and 
extensively  practiced  in  this  country.  Conse- 
quently, such  a  protective  tariff  as  that  intro- 
793*]  duced  in  *1842  would  be  likely  to  tax 
any  foreign  fabric  which  was,  in  any  consider- 
able degree,  a  rival  to  the  article  made  here  for 
a  similar  use.  And,  consequently,  a  foreign- 
made  shoe,  whether  "composed  wholly  or  in 
part  of  India  rubber,"  was  meant  to  be  taxed 
thirty  per  cent.,  if,  in  either  case,  it  waa  in  a 
form  suited  to  be  used  as  water-proof,  was 
BO  designed  and  so  used,  and  this  torm  would 
rival  the  shoe  made  here  for  a  like  purpose. 

In  construing  statutes,  it  is  not  only  our  duty 
to  give  effect  to  all  the  words  used  in  their 
ordinary  sense,  but  to  eviscerate,  if  possible, 
their  true  spirt  and  intent  from  all  the  con- 
nected circumstances,  attendant  or  subsequent 
as  well  as  preceding.  Bond  v.  Hoyt,  13  Pet. 
273;  1  Kenrs  Com.  461. 

The  statute  applicable  directly  to  the  present 
case  being,  in  some  respects,  awkwardly 
worded,  the  design  of  it  on  this  subject  has 
been  made  more  explicit  and  clear  by  the  sub- 
sequent Act  of  July  30th,  1846,  changing  the 
forms  of  expression  to  describe  the  articles  in- 
tended to  be  taxed.  Thus,  it  is  there  provided, 
that  a  duty  of  thirty  per  cent,  be  imposed  on 
'traces,  suspenders,  webbing,  or  other  fabrics 
composed  wholly  or  in  part  of  India  rubber, 
not  otherwise  provided  for."  And,  to  prevent 
any  misconception  of  the  intention,  it  is  added, 
under  the  same  schedule  and  rate  of  duty, 
"shoes  composed  wholly  of  India  rubber." 

It  would  also  be  very  extraordinary  if  the 
spirit  of  the  Act  of  1842,  in  its  high  protective 
policy,  should  not  mean  to  tax  the  foreign 
India  rubber  shoe  made  wholly  of  India  rubber, 
when  it  was,  and  still  is,  a  most  formidable  and 
successful  rival  to  the  shoe  made  here  in  part 
of  the  same  substance;  when  it  was  at  first, 
and  for  many  years,  the  only  shoe  used  here  as 
water-proof;  and  when,  under  all  patents  and 
improvements  since  in  lightness  and  beauty, 
none  seem  able  to  surpass  it  now  in  durability, 
eaae,   and   economy    combined. 

But  it  is  contended  that  the  India  rubber 
■hoe,  as  made  in  Brazil  and  imported  thence, 
is  not  a  "manufactured  article,"  and  hence  is 
not  within  the  clause  in  the  Act  of  1842  impos- 
ing a  duty  of  thirty  per  cent.  It  may  be  con- 
eeded  that  this  duty  applies  only  to  such  an 
•itiele.  Yet  what  oonatitutaa  •  manufactured 
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In  some  instances,  and  for  some  purposes,  it 
may  be  one  kind  of  process  performed  on  what 
is  found  in  a  natural  state,  and  in  some, 
another  kind.  Thus  the  juice  of  the  maple  or 
of  the  cane  is  in  some  views  manufactured 
when  it  is  made  into  molasses  or  syrup,  and  in 
others,  when  again  made  into  sugar  or  spirit 
from  molasses.  And  so  the  juice  of  the  grape 
is  in  one  sense  manufactured  when  converted 
into  wine,  and  in  another  *when  made  [*794 
into  brandy.  And  so  is  lye  from  ashes,  when 
boiled  down  to  potash  or  pearlash,  manufact- 
ured into  them.  Here,  the  juice  or  sap  of  the 
India  rubber  tree,  while  liquid  or  in  its  milky 
state,  whether  then  called  caoutchouc  or  some 
other  name,  is  still  a  natural  substance,  and  in 
its  natural  form ;  and,  in  one  sense  and  to  a  cer- 
tain extent,  its  being  hardened  and  changed  in 
color,  no  less  than  consistency  and  bulk,  by  fire 
and  evaporation,  whatever  new  form  it  may 
then  be  turned  into,  is  a  manufacture.  It  is  so 
as  much  as  butter  or  cheese  is  a  manufacture 
from  animal  milk,  or  tar  from  turpentine,  and 
rosin  from  tar.  Yet  from  the  words  of  the  law, 
as  well  as  its  design,  it  is  manifest  that  the 
India  rubber  is  not  meant  to  be  tjixed  as  a  man- 
ufacture, though  so  hardened  and  changed, 
unless,  at  the  same  time,  it  is  put  into  a  shape 
which  is  suitable  for  use,  and  adapted  with  a 
design  to  be  used  in  a  way  that  is  calculated  to 
rival  some  domestic  manufacture  here,  rather 
than  merely  to  furnish  a  raw  material  in  a 
more  portable,  useful,  and  convenient  form  for 
other  manufactures  here.  In  the  latter  case, 
within  the  policy  and  purpose  of  the  tariff  law 
yielding  protection,  it  is  "unmanufactured,"  or, 
in  other  words,  not  made  abroad  for  use  in  its 
existing  form  except  aa  a  raw  material,  like 
pig  iron  or  pig  lead.  But  in  the  former  case, 
within  that  policy  and  purpose,  it  is  "manufact- 
ured," as  it  is  made  in  a  shape  for  use 
as  a  manufacture  without  beine  afterwards  ma- 
terially changed  in  form,  and  is  designed  to  be 
so  used,  and  hence  comes  in  as  a  competitor 
with  our  own  manufactures. 

After  these,  what  requisite  is  wanting  to 
bring  it  within  the  spirit,  no  less  than  the  let- 
ter, of  the  provision  imposing  a  duty!  It  has 
been  changed,  by  fire  and  labor,  in  its  color, 
consistencv,  and  form,  from  its  natural  state 
as  the  milk  of  the  India  rubber  tree.  It  has 
been. fashioned  into  an  article  of  clothing,  suit- 
able and  customary  to  be  worn  in  its  then 
shape.    It  is  a  rival  to  other  shoes  made  here. 

These  elements  would,  on  principles  of  com- 
mon  sense,  seem  to  amount  to  a  manufacture, 
and  one,  when  imported  from  abroad,  likely  to 
be  taxed. 

Going  to  more  technical  definitions  and  to 
first  principles,  such  a  process  to  make  the 
shoe  18  making  an  article  by  the  hand,  which 
was  once  the  literal  meaning  of  the  word 
"manufacture,"  or  manu  factum,  and  in  the 
more  modem  idea  attached  to  the  word,  it  ia 
making  an  article,  either  by  hand  or  machinery^ 
into  a  new  form,  capable  of  being  used,  and  de- 
signed to  be  used,  m  ordinary  life. 

Indeed,  these  India  rubber  shoes  were  orig- 
inally made  in  Brazil,  not  as  a  form  of  sending 
abroad  a  raw  material  to  be  used  for  other  pur- 
poses. But  they  were  prepared  as  a  shoe,  to 
*be  worn  in  the  shape  as  there  finished,  [*795 
and  for  the  purpose  of  excluding  water.  Trav- 
tlan  ia  Braiil  dsicribed  tliA  um  <^1  \adSSak  T>Q\k- 
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b«r  there  flrat  in  tbe  form  of  boots,  because 
waterproof.  1  McCulloch's  Diet.  311;  Ure's 
Diet. 

The  shoe  succeeded  to  the  boot,  and  its 
export  in  sheets  also,  to  be  cut  up  to  rub 
out  pencil  marlcs,  etc,  gave  to  the  substance 
itself  the  common  name  of  India  rubber. 
Ibid. 

In  the  form  of  the  shoe,  therefore,  to  be 
worn  in  Brazil  or  elsewhere,  because  water- 
proof, it  was  a  manufacture,  and  one  of  such 
ralue  for  that  purpose  as  to  lead  to  a  greatly 
Increased  export  of  the  article  in  that  shape 
within  the  last  twenty  years. 

And  as  the  invention  was  made,  here  and 
abroad,  of  thinner  and  lighter  shoes  manufact- 
ured in  part  from  it,  and  of  extending  the  use 
of  India  rubber  to  many  new  objects  in  dress 
and  the  arts,  the  demand  for  it,  in  a  state  as 
hardened  ana  colored,  without  regard  to  form, 
enlarged  rapidly. 

Considering,  too,  that  a  mode  of  dissolving 
It  here  has  been  discovered,  and  of  easily  giv- 
ing to  it,  afterwards,  any  desired  shape,  it  may 
be  that  shoes,  no  less  than  sheets  or  slabs  of 
India  rubber,  in  a  hardened  form,  become 
often,  when  convenient,  melted  down  or  dis- 
solved, to  be  used  for  other  purposes.  This 
might  often  be  done  with  them,  though  a  man- 
ufacture, as  their  value  per  pound  would  vary 
but  little,  if  any,  from  India  rubber  in  the 
shape  of  sheets,  as  the  raw  material  of  which 
they  were  manufactured  was  the  same,  and  as 
the  expense  of  making  them  is  similar — one 
being  done  by  several  dippings,  like  a  candle, 
and  the  other  by  several  layers  of  the  gum  or 
milk. 

But  this  occasional  use  of  the  shoes  for  other 
purposes  than  wearing  as  water-proof  shoes 
would  not  alter  their  original  character,  as  a 
manufacture  for  the  latter  purpose,  nor  the  im- 
portation and  present  character  of  them,  as  a 
manufacture  for  the  same  purpose. 

Thus,  the  importation  of  cast  iron  in  kettles 
or  hand  irons  in  a  state  to  be  so  used,  and  fre- 
quently so  used,  would  not  be  altered,  as  a 
manufacture  of  that  kind,  and  as  subiect  to 
pay  the  duty  imposed  on  it  in  the  tariff;  be- 
cause some  of  it,  after  imported,  might  occa- 
sionally be  melted  down  and  recast,  and  used 
for  other  or  similar  purposes. 

Nor  is  the  juice  of  the  cane— converted  into 
a  different  consistence  and  color  abroad,  and 
shipped  here  as  molasses,  ready  to  be  used,  and 
often  used  as  such— any  the  less  a  "manufact- 
ured article,"  and  any  less  subject  to  the  duty 
on  molasses,  because  some  of  it,  after  arrivins 
in  this  country,  may  again  be  manufactured 
into  sugar  or  spirit. 

796*]  *A  further  illustration  as  to  the  dis- 
tinction between  the  same  article,  put  into  a 
shape  to  be  sold  for  use  as  it  is,  and  into  one 
not  for  use  as  it  is,  is  that  of  melted  iron. 

In  that  state  it  may  be  run  in  moulds,  either 
for  pots  or  for  pigs,  and,  in  the  former  case, 
fitted  and  sold  to  be  used  in  that  shape,  and 
hence  a  manufacture;  while,  in  the  latter,  sold 
to  be  made  up  afterwards  into  new  and  differ- 
ent forms,  and  hence,  for  some  purposes,  is 
then  not  regarded  as  •  manufacture  till  so 
mikde  up. 

8o  leid  ttukf  be  melted  into  the  shap*  of  pigs 
or  bmr§,  ict  ei|>orUtlon  and  tor  fot^lga  mikXiu- 


facture,  or  be  run  into  weights  for  use  as 
weights  and  then  be  regard^  as  already  a 
manufacture  for  that  purpose. 

It  is  another  evidence  that  shoes  composed 
wholly  of  India  rubber  were  considered  by 
Congress  as  a  manufactured  article,  that  thev 
place  them  in  that  category  in  the  tariff  witn 
other  clearly  manufactured  articles  while  they 
place  in  the  category  of  those  unmanufactured 
such  articles  as  are  not  in  a  shape  to  be  used 
much  if  at  all  without  being  made  up  into 
new  forms.  Thus  it  is  with  the  India  rubber 
ima^  of  alligators  and  lizards  imported.  If 
bottles  are  an  exception  they  are  speciallT 
enumerated  in  the  tariff  among  the  free  arti- 
cles, in  order  to  be  free,  while  shoes  are  not; 
and  the  former  are  so  enumerated  because 
usually  made  up  here  into  new  shapes,  for  oth- 
er purposes  before  used;  and  when  not  so  made 
up  are  little  employed  in  their  original  thape. 
and  have  no  rival  manufacture  to  be  protected 
by  taxing  them.  Had  Congress  intended  that 
shoes,  when  wholly  of  India  rubber,  should  be 
considered  as  unmanufactured,  and  be  free,  it 
is  difficult  to  conceive  why  it  did  not  pUo* 
them  in  that  list,  and  declare  them  unmanu- 
factured and  free,  rather  than  in  the  list  of 
manufactured  and  dutiable  articles,  as  it  did 
both  in  1842  and  again  in  the  revised  Act  of 
1846. 

Finally,  another  circumstance  exists,  which 
appears  to  be  a  decisive  indication  that  this 
very  importation  of  shoes,  though  called  in  the 
invoice  "unmanufactured,"  was  meant  mainly 
as  shoes  for  use,  to  be  worn  in  their  existing 
condition,  rather  than  to  be  dissolved  and  used 
for  other  purposes.  It  is,  that  several  of  the 
boxes  were  invoiced  as  shoes  for  "ladies,"  and 
others  for  "misses,"  or  children,  and  which 
different  forms  or  shapes  would  be  useless,  u 
well  as  more  expensive,  if  the  shoes  were  in- 
tended merely  to  be  cut  up  or  dissolved  for 
other  uses,  and  not  to  be  worn  by  different 
sexes  and  ages,  as  "manufactured"  shoes  ia 
their  present  shape. 

In  several  analogous  cases,  as  to  teas,  eottoo 
bagging,  and  sugar,  this  court  has  held,  that  it 
is  a  proper  fact  for  the  jury  to  ^decide,  [*797 
whether  the  imported  article  is  or  is  not  known 
in  commerce  by  the  words  or  terms  used  in  tlis 
tariff  imposing  the  duty,  and  not  a  question  of 
taw,  to  be  settled  by  the  court,  as  was  done 
here.  United  States  v.  112  Casks  of  Sugar,  8 
Peters,  277;  Elliott  v.  Swartwout,  10  Peten, 
161, 153;  United  States  v.  Breed,  1  Sunmer,  164; 
9  Wheaton,  438;  Curtis  v.  Martin,  8  Howard, 
106. 

Unless  it  be  admitted  in  this  case,  then,  u 
most  of  the  testimony  proves,  that  these  shoes 
were  known  in  a  commercial  sense  and  use  u 
India  rubber  shoes — nO  less  than  others,  made 
in  part  from  it — we  think  the  jury  should  re- 
turn a  verdict  on  that  fact;  and  next,  that  the 
jury  should  have  been  further  instructed,  that, 
if  these  shoes  had  been  made  into  their  presoit 
shape  in  order  to  be  worn  as  water-proof,  when 
the  purchasers  pleased,  and  that  it  was  ens* 
tomary  so  to  wear  them,  they  were  within  tke 
meaning  of  the  act  of  Congress  on  this  subject, 
"manuHkctured,"  and  liable  to  pay  a  duty  of 
thirty  per  cent. 

Without  going  into  other  questions  raissd  It 
i\^  irialf  and  without  dwelling  longer  on  thfay 
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our  opinion  Is,  that  the  Judgment  below  must  proved  a  sale  bj  the  defendant  of  five  hundred 

be  reversed,  and  a  venire  de  novo  awarded;  copies  of  his  work. 

aad  the  new  trial  be  governed  by  the  principles       The  counsel  for  the  defendant  then  prayed 

here  settled.  the  court  to  instruct  thejury  as  follows: 

Order.  1st.  That    John    L.    Wendell,    and    not    the 

plaintiffs,  was  the  owner  and  proprietor  of  the 
Thia  eause  came  on  to  be  heard  on  the  tran-  copyright  to  the  said  first,  second,  and  fifth 
aeript  of  the  record  from  the  Circuit  Court  volumes  of  Cowen's,  and  to  the  said  second 
of  tiie  United  States  for  the  Southern  District  volume  of  Wendell's  Reports,  and  that,  by  the 
of  Kew  York,  and  was  argued  by  counsel;  on  statute,  no  person  but  the  owner  or  proprietor 
eoBsideration  whereof.  It  is  now  »here  ordered  eould  maintain  said  suit  for  said  penalty,  and 
and  adjudffed  by  this  court,  that  the  judgment  prayed  the  court  so  to  instruct  the  jury.  But 
of  the  said  Circuit  Court  of  the  United  States  the  court  decided  that  the  suit  might  be  main- 
for  the  Southern  District  of  New  York  in  tained  in  the  name  of  William  Qould  and  David 
thia  eause  be,  and  the  same  is  hereby  reversed,  Banks,  notwithstanding  the  facU  set  forth  in 
with  costs;  and  that  this  cause  be,  and  the  the  affidavits  of  John  L.  Wendell,  and  so  in- 
same  is  hereby  remanded  to  the  said  Circuit  structed  the  *jury,  and  refused  to  in-  [*799 
Court,  with  instructions  to  award  a  venire  struct  said  jury  as  requested  by  defendant'ik 
faeUa  de  novo,  and  that  the  new  trial  shall  be  counsel;  to  which  decision,  instruction,  and  re- 
conducted in  conformity  to  the  principles  laid  fusal,  the  counsel  for  the  defendant  excepted, 
down  in  the  opinion  of  this  court.  2d.  That    the    said   books    called    the    first, 

second,  and  fifth  volumes  of  Cowen's  ReportSi 

— —  and  second  volume  of  Wendell's  Reports,  are 

not  the  subject  of  a  copyright,  and  the  publish- 

Its*]    •ELEAZER  P.  BACKUS,  Plaintiff  in  er  of  them  could  acquire  no  exclusive  right  to 

Error.  the   publication   thereof,   and   therefore  could 

V.  not  be  unlawfully  infrin^d,  and  prayed  the 

WILLIAM   GOULD   and    David    Banks,    who  court  so  to  instruct  the  jury.    But  the  court 

sue  as  well  for  the  United  States  as  them-  decided,   that,   although   the   opinions   of  the 

g^YCs.  several  courts,  as  contained  in  said  volumes  of 

reports,  were  not  the  subject  of  a  copyright^ 

Cbpyright  law  of  1831--penaltie8,  construction  yet  that  the  indexes  of  said  volumes,  and  the 

of  sec.  6.  statement  of  the  cases  preceding  the  opinions^ 

and  the  marginal  notes,  or  synopsis  of  the  case. 

By  the  sixth  section  of  the  Act  of  Februarv  Sd,  at  the  head  of  each  case,  were  the  subject  of  a 

1881.  entitled  "An  Act  to  amend  the  several  acti  re-  copyright,  for  any  infringement  of  which  thia 

SS":WwSl$&;  Xf^'^i^^t'S^V^.  'Si  JcrioAould  He  .nd  .0  cLrts^  «d  instruct*! 

published  or  exposed  to  sale,   is  limited   to  the  the  jury,  and  refused  to  charge  or  instruct  the 

sheets  In  possession  of  the  party  who  prints  or  jury  as  prayed  by  the  defendant's  counsel,  to 

•"fTdJi^not^"/*  to  those  sheets  which  he  bad  which   decision    charge,   and   instruction,  and 

Kibllshed  or  procured   to  be  published,   whether  refusal,  the  defendant's  counsel  excepted, 
ey  were  found  in  hU  possession  or  not  Sd.  The    defendant's    counsel    insisted,    that 

if  the  said  indexes  were  the  subject  of  a  copy- 

THIS   ease   was   brought   by   writ  of  error  right,  yet  it  was  the  duty  of  the  proprietor 
from   the   Circuit   Court   of   the   United  thereof,   who  obtained  the  copyright,  to  ex- 
States  for  the  Northern  District  of  New  York,  press,    in    the    title    deposited    and    published 

It  was  a  qui  tam  action,  brought  by  Gould  (where  he  was  not  entitled  to  a  copyright  of 

and  Banka  against  Backus,  for  an  alleged  in-  the    whole   book),   the   matter   for   which   he 

vaaion  of  their  copyright  in  nine  volumes  of  claimed  such  copyright;  that  he  could  not  ob- 

0>wen*s  Reports,  and  the  first  three  volumes  tain  a  valid  copyright  to  such  matter,  whioh 

of  Wendell's  Reports.  was  a  very  small  portion  of  the  work,  under  a 

On  the  trial,  the  affidavit  of  John  L.  Wen-  general  claim  to  a  copyright  to  the  whole  bool^ 

dell  was  read,  stating  that  he,  the  deponent,  and  in  this  case  he  had  not  only  not  claimed 

waa  the  real   plaintiff,  and  that  Gould  and  any  such  copyright  to  the  indexes,  but  merely 

Banks  were  merely  nominal  plaintiffs.  a  copyright  to  the  report  of  the  cases,  and 

In   1838,  Backus  published  a  book  entitled  therefore   had   not  acquired  any  valid  copy- 

"A  Digest  of  the  Causes  decided  and  reported  ri^^t  to  sudi  indexes,  and  prayed  the  court  so 

in  the  Superior  Court  of  the  City  of  New  York,  to  instruct  the  jury.     But  the  court  decided, 

the  Vice-Chancellor's  Court,  the  Supreme  Court  that  a  copyright  to  the  whole  book  would  se- 

of  Judicature,  the  Court  of  Chancery,  and  the  cure  to  the  proprietors  the  exclusive  risht  to 

Oimrt  for  the  Correction  of  Errors,  of  the  State  such  matter  in  the  book  as  was  susceptiole  of 

of   New   York,   from   1828,  to  October,   1886,  a  copyright,  although  such  matter  compoeed 

with  Tables  of  the  Names  of  the  Cases  and  of  ever  so  small  a  portion  of  the  book,  and  so  in- 

Titlee  and  References,  being  a  Supplement  to  structed  the  jury,  and  refused  to  instruct  said 

Johnson's  Disest."  jury  as  requested  by  the  counsel  for  the  said 

To  the  declaration.  Backus  pleaded  nil  debet,  defendant;  to  which  decision,  instruction,  and 

Upon  the  trial,  the  plaintiffs  proved  them-  refusal,  the  counsel  for  the  defendant  excepted 
tehres  entitled  to  the  copyright  of  the  first,  sec-       4th.  The  counsel  for  the  defendant  also  in- 

end,  and   fifth   volumes  or   Cowen's   Reports,  sisted,  that  the  plaintiffs  having  obtained  a 

and  of  the  second  volume  of  Wendell's  Re-  copyright  purporting  to  be  for  the  whole  book, 

porta.      And  that  from  the  above  volumes  the  when  Uiey  were  only  entitled  to  a  copyright  for 

oafendant  had  transferred,  literally,  one  hun-  a  very  small  portion  of  the  matter  contained  In 

dfed  and  forty-two  and  a  half  pagea)  and  they  mek  book,  anch  eopyri|^t  waa  wholly  void« 
IS  I(b  fli.  %v% 
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and  no  action  would  lie  for  any  infringement 
of  it,  and  prayed  the  court  bo  to  instruct  the 
jury.  But  the  court  decided  that  such  copy- 
right would,  and  did,  secure  to  the  plaintiffs 
the  exclusive  right  to  such  matter  in  said 
800*]  *book,  whether  It  were  more  or  less,  as 
he  was  entitled  to  obtain  a  copyright  for,  and 
that  said  copyright  was  not  void,  and  that  this 
action  would  lie  for  an  infrin^ment  or  pirat- 
ing of  any  part  of  the  matter  in  said  books  for 
wmch  the  plaintiffs  were  entitled  to  obtain  a 
copyright,  and  so  instructed  the  junr,  and  re- 
fused to  instruct  the  jury  as  prayed  by  defend- 
ant's counsel;  to  which  decision,  instruction, 
and  refusal,  the  defendant's  counsel  excepted. 
6th.  The  counsel  for  the  defendant  also 
further  insisted,  that  the  publication  of  the 
said  supplement,  or  third  volume  of  Johnson's 
Digest,  was  not  a  printinff  or  publishing  of  the 
said  first,  second,  and  fifth  volumes  of  Gowen's 
Reports,  and  second  volume  of  Wendell's  Re- 
ports, of  which  the  said  plaintiffs  claimed  to 
iiave  the  copyright,  within  the  section  of  eith- 
er of  the  acts  of  Congress  giving  said  penalty. 
That  said  penal  sections  of  said  acts  were  to  be 
construed  strictlv,  and  did  not  impose  any 
penalty  for  printing  or  publishing  a  small  por- 
tion of  the  matter  for  which  a  copyright  was 
obtained;  that,  by  the  terms  of  the  statute, 
the  penaltjr  was  only  inflicted  for  an  unau- 
thorized printing,  reprintinff,  or  publishing,  etc., 
a  copy  or  copies  of  the  whole  of  the  map,  chart, 
book  or  books,  for  which  the  copyright  had 
been  obtained,  and  that  for  such  printing,  re- 
printing, or  publishing  any  smaller  portion 
than  the  whole,  this  action  could  not  be  sus- 
tained, and  prayed  the  court  so  to  instruct  the 
jury.  But  the  court  decided,  that  an  action 
for  the  penalty,  given  by  the  penal  section  of 
the  act,  would  lie  for  the  printing,  reprinting, 
or  publishing  by  the  defendant  of  any  part  or 
portion  of  the  matter  in  said  first,  second,  and 
fifth  volumes  of  Cowen's  Reports,  and  second 
volume  of  Wendell's  Reports,  to  which  the 
plaintiffs  were  entitled  to  a  copyright,  and  so 
instructed  the  jury,  and  refused  to  instruct  the 
jurv  as  prayed  by  the  defendant's  counsel;  to 
which  decision,  instruction,  and  refusal,  the 
coimsel  for  the  defendant  excepted. 

6th.  The  defendant's  counsel  also  insisted 
that  the  offense  for  which  the  penalty  sued 
for  was  infiicted  b^  the  act  of  Congress  was  in 
the  nature  of  a  criminal  offense;  that  the  pen- 
alty was  infiicted  by  the  statute,  in  part,  as 
a  punishment  for  a  criminal  offense,  and  in 
part  as  a  punishment  for  a  tortious,  if  not  a 
criminal,  invasion  of  private  property,  and  tliat 
the  action  was  local;  and  that  the  act  or  of- 
fense for  which  this  action  was  brought  was 
committed  In  the  State  of  Pennsylvania,  and 
therefore  out  of  the  jurisdiction  of  this  court, 
and  consequently  the  present  action  could  not 
be  sustained,  and  prayed  the  court  so  to  in- 
struct the  jurv.  But  the  court  decided  that 
the  action  could  be  sustained  in  any  State  of 
the  Union,  and  so  charged  the  jury,  and  re- 
fused to  instruct  the  .  jury  as  prayed  by 
801*]  *the  defendant's  counsel;  to  which  de- 
cision, charge,  and  refusal,  the  defendant's 
counsel  excepted. 

7th.  The  counsel  for  the  defendant  also  in- 
Biated,  that  the  publication  by  the  defendant  of 
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volumes  of  Cowen's  Reports,  and  second  vol- 
ume of  Wendeirs  Reports,  was  not  an  in- 
fringement of  the  copyright  of  the  plaintiffs 
to  said  books;  it  was  a  beneflt,  and  not  an  in- 
jury, to  those  books;  and  prayed  the  eourt  so 
to  instruct  the  jury,  that  if  they  found,  from 
the  evidence  in  the  case,  that  the  supplement, 
or  third  volume  of  Johnson's  Digest^  published 
by  the  said  defendant,  was  a  bona  fide  digest 
of  the  decisions  of  the  cases  contained  in  said 
volumes,  and  'was  publshed  by  the  defendant 
in  ffood  faith,  and  not  for  the  purpose  of  fur- 
nishing to  the  public  the  matter  contained  in 
said  volumes  in  a  cheaper  form  or  for  a  less 
price  than  those  volumes  were  sold  for;  and 
that  said  digest  was,  in  fact,  a  benefit  instead 
of  an  injury  to  said  volumes,  and  would  pro- 
mote the  sales  thereof;  that  then  said  publica- 
tion was  no  infringement  of  the  plaintiffs'  said 
copyright,  and  this  action  could  not  be  sustained, 
and  the  defendant  would  be  entitled  to 
their  verdict.  But  the  court  refused  so  to  in- 
struct the  jury;  but  did  charge  and  instruct 
the  jury,  that  if  the  defendant  had  transferred 
to  his  said  digest  any  part  of  the  matter  con- 
tained in  the  indexes  of  said  first,  second,  and 
fifth  volumes  of  Cowen's  Reports,  or  second 
volume  of  Wendell's  Reports,  and  thus  availed 
himself  of  the  labor  of  others  contained  in 
books  of  which  the  plaintiffs  held  the  copy- 
right, the  plaintiffs  were  entitled  to  their  ver- 
dict; to  which  refusal,  and  charge,  and  in- 
struction, the  defendant's  counsel  excepted. 

8th.  The  counsel  for  the  defendant  also  in- 
sisted, that  from  the  very  nature  of  the  work 
Sublished,  the  same  idea  contained  in  the  in- 
exes  to  said  volumes  of  reports,  if  correctly 
stated   in   said    indexes,   must   necessarily   be 
stated  in  the  digest  published  by  defendant; 
and  if  published  in  English,  substantially  the 
same  words  must  be  used;  and  if  .the  work  wai 
a  bona  fide  digest,  and  not  an  evasion  for  the 
purpose  of  furnishing  the  public  with  the  work 
m  a  cheaper  form  than  the  original,  the  pub- 
lication of  said  digest  by  the  defendant  could 
not  be  deemed  an  invasion  of  the  plaintiffs' 
copyright,  unless  the  matter  in  said   indeies 
htid  been  literally  transferred  to  the  defend- 
ant's digest,  and  prayed  the  court  so  to  in- 
struct ^e  jury.     But  the  court  refused  so  to 
instruct  the  jury,  but  instructed  them,  that  if 
the  defendant,  had  transferred  to  the  said  di- 
gest, published  bv  him,  any  part  of  matter  con- 
tained in  the  indexes  to  said  first,  second,  and 
fifth  volumes  of  Cowen's  Reports,  and  second 
volume  of  Wendell's  Reports,  it  was  «n  inva- 
sion of  the  plaintiffs'  said  'copyright,  [*80t 
for  which  this  action  would  lie;  to  which  re- 
fusal and  instruction  the  counsel  for  the  de- 
fendant excepted. 

9th.  In  regard  to  the  amount  of  the  penalty 
to  be  recovered,  the  defendant's  counsel  in- 
sisted that  the  plaintiffs  could  only  recover 
fifty  cents  for  every  sheet  of  the  matter  trans 
ferred  from  said  index  to  first,  second,  and  fifth 
volumes  of  Cowen's  Reports,  and  second  vol- 
ume of  Wendell's,  to  the  said  digest  of  said 
defendant,  as  had  been  proved  to  have  been 
found  in  his  possession,  either  printing  or 
printed,  published,  or  exposed  for  sale;  sad 
that  there  was  no  legal  proof  that  any  ineb 
sheets  of  said  matter  had  oeen  so  found  in  itid 
defendant's  possession,  and  prayed  the  eourt  m 
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to  inatract  the  jury.  But  tbe  eounsel  for 
plaintiffs  insisted  that  they  wer«  entitled  to 
recover  fifty  cents  for  every  sheet  of  sudi  mat* 
ter  which  had  been  published,  or  procured  to 
be  published,  by  the  defendant,  whether  tbe 
same  were  proved  to  have  been  found  in  the 
defendant's  possession  or  not;  and  so  the  eourt 
decided  and  instructed  the  jury,  and  refused  to 
instruct  the  jury  as  prayed  by  the  counsel  for 
the  defendant;  to  which  decision  and  instruc- 
tion^  and  refusal  to  instruct,  the  defendant's 
counsel  excepted. 

And  with  such  charge  and  instruction,  the 
court  submitted  the  cause  to  the  jury,  who, 
under  such  decisions,  charge,  and  instruction, 
found  a  verdict  for  the  plaintiffs  for  $2,060.75 
debt,  and  six  cents  costs. 

Upon  all  these  exceptions,  the  ease  came  up 
to  tnis  court. 

They  were  all  fully  argued  by  Mr.  James 
Bayard  and  Mr.  Joseph  S.  Ingersoll  for  the 
plaintiff  in  error,  and  Mr.  Wendell  for  the  de- 
fendants in  error. 

The  arguments  upon  all  the  points,  except 
the  one  upon  which  the  decision  of  the  courjb 
turned,  are  omitted.  The  views  expressed  by 
Mr.  Bayard  were  illustrated  and  enforced  by 
Mr.  Ingersoll,  in  his  reply  to  Mr.  WendelL 

Mr.  Bayard  said,  that  before  entering^  upon 
tbe  argument,  it  was  right,  as  well  in  justice 
to  His  Honor  the  District  Judge  (Conkling)  be- 
fore whom  the  case  was  tried,  as  to  prevent 
any  prejudice  to  the  case  from  an  apparent  de- 
cision by  the  court  below,  to  state  the  circum- 
stances under  which  the  case  conies  before 
this  court. 

The  case,  with  another,  embracing  precise- 
ly the  same  questions  (which  it  is  agreed  shall 
abide  the  event  of  this),  came  on  to  Im  tried  be- 
fore His  Honor  Judge  Conkling,  who  held  the 
Circuit  Court  at  Albany,  in  October,  1843,  in 
the  absence  of  the  Circuit  Jud^^e  (the  late  Mr. 
Justice  Thompson),  who  was  absent  from  sick- 
ness. In  order  to  take  a  verdict  which  should 
determine  the  facts  in  the  case,  and  fix  the 
80S*]  amount  of  the  *  penalty,  if  any  had 
been  incurred,  the  points  of  law  were  stated 
by  counsel,  and  ruled  by  the  judge  without  ar- 
gument, with  the  understanding  that  they  were 
to  be  argued  before  a  full  court,  when  Judge 
Thompson  should  be  able  to  sit.  His  continued 
indisposition,  which  at  last  terminated  in  his 
deatlC  prevented  this  from  being  done;  and  in 
July,  1845,  judgment  was  entered  upon  the 
▼erdict,  by  order  of  plaintiffs'  attorney,  with- 
out argument.  And  tnis  writ  of  error  was  sued 
out  to  bring  the  record  into  this  court,  where 
the  case  is  really  now  to  be  decided  for  the 
first  time. 

[Mr.  Bayard  then  proceeded  to  argue  the 
several  points  until  he  came  to  the  ninth  prayer 
to  the  court  below.] 

Again  by  the  express  words  of  the  act  the 
offender  is  to  forfeit  and  pay  fifty  cents  only 
"for  every  such  sheet  which  may  be  found  in 
his  possession." 

This  limitation  has  been  totally  disregarded 
by  the  learned  judge  of  the  Circuit  Court,  who 
adopted  the  views  of  the  counsel  for  the  plain- 
tiffs, who  "insisted  that  they  were  entitled  to 
recover  fifty  cents  for  every  sheet  of  such  mat- 
ter which  had  been  published  or  procured  to  be 
published,  by  the  defendant^  irhether  the  same 
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were  proved  to  have  been  found  in  the  de- 
fendant's possession  or  not,"  and  so  decided 
and  instructed  the  jury. 

This  appears  to  be  a  most  manifest  disre- 
gard of  the  terms  of  the  statute,  in  order  to 
give  what  the  judge  seems  to  have  considered 
an  equitable  construction,  making  it  extend 
to  a  case  clearly  beyond  its  terms,  which  is  a 
mode  of  construction  altogether  inadmissible 
in  the  case  of  a  penal  statute. 

The  reason  of  this  limitation  of  the  penalty 
may  not  be  very  clear;  but  the  words  of  the 
statute  are  plain,  and  when  this  is  the  case, 
there  is  no  room  for  equitable  construction  in 
any  statute,  but  especially  in  a  penal  one. 

But  it  might  not  be  difficult,  if  it  were  neces- 
sary to  find  reasons  for  the  limitation. 

1st.  Congress  did  not  intend  that  an  author 
should  lie  by  during  the  two  years  allowed  for 
bringing  his  action,  permitting  another  to  pub- 
lish  and  vend  his  work  during  that  time,  and 
then  recover  fifty  cents  for  every  sheet  so  pub- 
lishcnl. 

This  would  be  laying  a  trap  for  his  ruin,  as  I 
have  shown  that  the  penalty  upon  an  ordinary 
edition  might  exceed  $15,000;  and  if  it  were  a 
popular  work,  several  such  editions  might  be 
disposed  of  in  the  course  of  two  years. 

2d.  But  for  this  limitation,  several  penalties 
might  be  incurred  by  several  different  persons 
on  account  of  the  same  sheeta. 

The  penalty  is  to  be  infiicted  upon  "any  per- 
son who  shall  print,  publish,  or  import,  or 
cause  to  be  printed,  published,  or  Mm-  [*804 
ported,  any  copy,  etc.,  without  consent  of  the 
owner,  or  who  shall  (knowing  the  same  to  be 
so  printed  or  imported)  publish,  sell,  or  cause 
to  be  published,  sold  or  exposed  to  sale,  any 
copy,"  etc. 

Not  only,  therefore,  the  publisher,  but  the 
printer,  and  every  bookseller  who  sells  a  copy, 
may  be  liable  to  this  penalty. 

Now,  upon  the  principle  adopted  bv  tbe 
court  below,  the  penalty  is  incurred  by  the  act 
of  publication,  printing,  or  selling,  and  the 
amount  is  to  be  fixed  by  the  number  of  copies 
published,  printed,  or  sold,  without  regard  to 
where  they  may  be  found.  In  case,  therefore, 
of  an  edition  of  such  a  work,  the  publisher  who 
has  caused  it  to  be  printed,  the  printer  who 
has  actually  printed  it,  the  bookseller  in  whose 
store  the  whole  edition  has  been  placed  for 
sale,  and  everv  bookseller  to  whom  he  has 
sent  a  part  of  it  for  sale,  may  be  liable  to  the 
penalty  of  fifty  cents  for  the  same  identical 
sheets.    This  could  never  have  been  intended. 

8d.  Again,  it  mif^ht  be  that  a  person  who  had 
unintentionally  violated. a  copyright  by  the 
publication  of  a  book  might,  upon  discovering 
that  his  publication  was  illegal,  destroy  the 
whole  edition,  and  so  relieve  himself  from  the 
penalty.  But  according  to  the  decision  of  the 
Circuit  Court,  he  would  still  remain  liable. 
Nay,  if  he  were  even  to  give  the  whole  edition 
to  the  author  of  the  protected  work,  he  would 
still,  on  the  principle  of  this  decision,  remain 
liable  to  this  penalty. 

These  are  some  of  the  reasons  which  might 
be  given  for  this  limitation  of  the  penalty;  but 
whatever  the  reasons  mav  have  been,  the  words 
Are  plain,  and  measure  the  amount  of  the  pen- 
alty by  the  number  of  sheeta  "found  in  de* 
fendant's  poesession." 
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If  the  Intention  of  the  Legislature  was  what 
the  Circuit  Court  held  it  to  have  been,  it  would 
have  been  perfectly  easy  and  most  obviously 
proper  to  have  expressed  that  intentioni  either 
V»y  omitting  the  words,  "which  may  be  found 
in  his  possession/'  or  by  adding  after  the  word 
"sale,"  in  the  next  line,  the  words,  "or  which 
he  may  have  sold,  or  caused  to  be  sold ;"  either 
of  which,  particularly  the  former,  would  have 
been  the  simple  and  natural  mode  of  expressing 
the  intention  contended  for  by  the  plaintiffs. 

Accordingly  we  find,  that  in  the  British  stat- 
utes on  copyright  (of  which  there  have  been 
several),  there  has  been  a  change  in  this  par- 
ticular; and  when  the  amount  of  the  penalty 
was  not  intended  to  be  measured  by  the  num- 
ber of  books  or  sheets  found  in  defendant's 
possession,  it  has  been  so  expressed. 

The  first  statute  on  this  subject  (from  which 
all  the  subsequent  ones,  both  in  England  and 
in  this  country,  have  been  taken)  was  the 
statute  8  Ann,  c.  10  (1710),  which  gives  to 
805*]  ^authors  and  their  assigns  the  sole 
right  of  printing,  publishing,  and  rending  their 
books  for  fourteen  years,  with  the  right  of  re- 
newal for  fourteen  years  longer  if  the  authors 
are  living  at  the  expiration  of  the  first  term. 
And  the  first  section  provides,  that  if  any  other 
person  shall  print,  reprint,  etc.,  any  such  book 
or  books,  without  the  consent  of  the  author  or 
his  assignee,  "then  such  offender  or  offenders 
shall  forfeit  such  book  or  books,  and  all  and 
every  sheet  or  sheets,  being  part  of  such  book 
or  books,  to  the  proprietor  or  proprietors  of  the 
oopyright  thereof,  who  shall  forthwith  damask 
and  make  waste  paper  of  them;  and  further, 
that  every  such  offender  or  offenders  shall  for- 
feit one  penny  for  every  sheet  which  shall  be 
found  in  his,  her,  or  their  custody,  either  print- 
ed or  printing,  published,  or  exposed  to  sale, 
contrary  to  the  true  intent  and  meaning  of  this 
act."  Here  we  have  the  same  limitation  as  in 
our  act  of  Congress. 

Next  came  the  statute  12  Geo.  II.  c.  86, 
which  was  passed  for  the  purpose  of  "pro- 
hibiting the  importation  of  books  reprinted 
abroad,  and  first  composed  or  written  and 
printed  in  Great  Britain." 

The  first  section  of  this  statute,  after  pro- 
hibiting the  importation  for  sale  of  books  first 
written  or  printed  in  England,  directs  the  for- 
feiture of  the  books  so  imported,  to  be  dam- 
asked or  made  waste -paper  of,  as  in  the  former 
statute,  and  then  adds,  "And  further,  that 
every  such  offender  or  offenders  shall  forfeit 
the  Bum  of  five  pounds,  and  double  the  value 
of  every  book  which  he  or  they  shall  so  import 
or  brinff  into  this  kingdom,  or  shall  knowingly 
sell,  puDlish,  or  expose  to  sale,  or  cause  to  be 
sold,  published,  or  exposed  to  sale,  contrary 
to  the  true  intent  and  meaning  of  this  act." 

Here  we  have  the  penalty  not  limited  to  the 
books  found  in  the  offender's  custody  or  pos- 
session, but  extended  to  all  the  books  imported, 
sold,  or  exposed  to  sale  contrary  to  the  pro- 
viffinns  of  the  statute. 

The  next  statute  was  that  of  15  Geo.  III.  c. 
63,  which  was  "An  Act  for  enabling  the  two 
universities  in  Ensrland,  the  four  universities 
In  Scotland,  and  the  several  colleges  of  Eton, 
Westminster,  and  Winchester,  to  hold  in  per- 
petuity  their  copyright  in  books  given  or  be- 
queathed"  to  them.  eto. 
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The  flrat  section  of  this  act  secures  to  the 
said  universities  and  colleges  the  perpetual 
copyright  in  books  g^ven  or  bequeathed  to 
them.  The  second  section  provides,  that  if  anv 
person  shall  print,  reprint,  or  import  any  sues 
book  or  books,  he  or  they  shall  forfeit  the 
same,  and  every  sheet  thereof,  to  be  damasknl 
or  made  waste -paper  of.  "And,  further,  that 
such  offender  or  offenders  shall  forfeit  one 
penny  for  every  sheet  which  shall  be 
*found  in  his,  her,  or  their  custody,  [^806 
either  printing  or  printed,  published,  or  exposed 
to  sale,  contrary  to  the  true  intent  and  mean- 
ing of  this  act."  Here  we  have  the  penalty 
limited  to  the  sheets  found  in  the  eustbdy  of 
the  offender. 

The  next  was  the  statute  41  Geo.  IIL  c 
107,  entitled  "An  Act  for  the  further  encour- 
agement of  learning  in  the  United  Kin^om  of 
Great  Britain  and  Ireland,  by  securing  the 
copies  and  copyright  of  printed  books  to  the 
authors  of  such  books,  or  their  assigns,  for 
the  time  herein  mentioned." 

This  act  is  remarkable  in  several  particulars, 
and  especially  with  reference  to  the  point  now 
under  consideration,  that  it  has,  in  different 
sections,  both  the  kinds  of  penalty,  viz.:  one 
limited  by  the  sheets  found  m  the  custody  of 
the  offender,  and  the  other  measured  by  the 
whole  number  of  books  imported.  By  the  first 
section,  after  reciting  that  "it  is  expedient 
that  further  protection  should  be  afforded  to 
the  authors  of  books,"  etc.,  the  sole  right  of 
printing  and  reprinting  is  given  to  the  author, 
etc.,  for  fourteen  years,  with  the  right  of  re- 
newal for  another  term  of  fourteen  years,  u 
before.  Then  it  is  enacted,  that  if  anyone  vio- 
lates this  right,  the  offender  or  offenders  shall 
be  liable  to  a  special  action  on  the  case,  at 
the  suit  of  the  proprietor  of  the  copyright,  in 
which  damages  may  be  recovered.  It  is  furth- 
er enacted,  that  the  offender  shall  forfeit  such 
book  or  books,  and  all  and  every  sheet  and 
sheets,  being  part  thereof,  to  be  damasked, 
as  before.  "And  all  and  every  such  offender 
and  offenders  shall  also  forfeit  the  sum  of 
threepence  for  every  sheet  which  shall  be  fonnd 
in  his  or  their  custody,  either  printed  or  print- 
ing, or  published,  or  exposed  to  sale,  contrary 
to  the  true  intent  and  meaning  of  this  act" 

After  several  other  provisions,  not  material 
to  the  present  question,  we  come  to  the  seventh 
section,  which  forbids  the  importation  for  Uk 
of  books  first  printed  in  the  United  Kingdom 
and  afterwards  reprinted  abroad.  If  any  per- 
son shall  import  such  book  contrary  to  this  act, 
"then  every  such  book  shall  be  forfeited,  and 
may  be  seized  by  any  officer  of  the  customs, 
and  the  same  shall  be  forthwith  made  waste- 
paper."  "And  all  and  every  person  so  offend- 
ing, upon  conviction  thereof,  shall  also,  for 
every  such  offense,  forfeit  the  sum  of  ten 
pounds,  and  double  the  value  of  each  aod 
every  copy  of  such  book  or  books  which  he, 
she,  or  they  shall  so  import  or  bring,  or  came 
to  be  imported  or  brought,  into  any  part  of  the 
said  United  Kingdom." 

Here  was  a  statute  intended  to  eive  "further 
protection"  to  authors,  which  it  does  by,  1st, 
extending  the  sole  right  of  authors,  ete^  to  the 
whole  of  the  United  Kingdom  of  Great  Brittis 
and  Ireland ;  2d,  giving  a  special  action  on  the 
esse  to  ^proprietors  of  oopyriglits;  3d,  [*509 
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inereaBing  the  penalty  on  reprinting,  etc.,  from 
one  penny  to  three  pence;  4th,  giving  to  offi- 
cers of  the  customs  the  right,  and  making  it 
their  duty,  to  seize  and  destroy  any  books  im- 
ported in  violation  of  the  act;  5th,  increasing 
the  penalty  on  importing  such  books  from  five 
to  ten  pounds.  But  the  court  will  observe, 
that  although  this  statute  was  intended  to  in- 
creases the  protection  to  copyright,  and  al- 
though the  Legislature  had  fully  in  view  the 
two  different  modes  of  measuring  the  penalty, 
Imposing  one  in  the  first  section  and  the  other 
in  the  seventh,  yet  they  made  no  alteration 
in  this  respect  with  regard  to  books  reprinted 
in  the  kingdom,  but  adhered  to  the  original 
limitation,  contained  in  the  statute  of  Ann,  only 
increasing  the  penalty  from  one  penny  to  three- 
pence, while  they  follow  the  statute  of  12 
Geo.  n,  in  extending  the  penalty  on  imported 
books  to  all  books  imported. 

The  next  act  shows  the  intention  of  the 
Legislature  still  more  clearly.  That  was  the 
statute  54  Geo.  III.  e.  156,  entitled  *'An  Act  to 
amend  the  several  acts  for  the  encouragement 
of  learning  by  securing  the  copies  and  copy- 
right of  printed  books  to  the  authors  of  such 
books  or  their  assigns.** 

The  fourth  section  of  this  act  extends  the 
term  of  copyright  to  twenty-eight  years  (with 
A  subsequent  extension,  in  section  ninth,  for 
the  life  of  the  author,  if  living  at  the  expira- 
tion of  the  twenty -eight  years),  g^ves  the  spe- 
cial action  on  the  case  for  violation  of  the  copy- 
right, directs  the  forfeiture  of  every  book 
printed,  etc,  in  violation  of  the  copvnght,  to 
be  damasked,  as  before,  and  then  provides,  that, 
"all  and  every  such  offender  and  offenders  shall 
also  forfeit  the  sum  of  threepence  for  every 
sheet  thereof,  either  printed  or  printing,  or 
published,  or  exposed  to  sale,  contrary  to  the 
true  intent  and  meaning  of  this  act."  Here  the 
limitation  to  sheets  found  in  the  custody  of 
the  offender  is  omitted — and  this  is  particular- 
ly important,  as  I  will  show  presently  when  I 
come  to  examine  the  acts  of  Congress  on  this 
subject. 

I  have  been  thus  particular  in  the  examina- 
tion of  these  British  statutes,  because  the  acts 
of  Congress  have  been  evidently  taken  from 
them,  copying  the  very  words  in  many  in- 
stances. And  in  the  absence  of  decided  cases, 
putting  a  judicial  construction  upon  these  acts, 
it  is  important  to  learn  the  sense  of  the  Legis- 
lature, as  to  the  true  meaning  of  the  terms 
used,  from  the  changes  which  have  been  made 
from  time  to  time;  and  it  is  very  evident, 
from  this  examination,  that  where  the  Legis- 
lature intended  to  extend  the  penalty  beyond 
the  books  or  sheets  found  in  the  custody  of 
the  offender,  they  have  said  so  in  such  a  way 
as  to  leave  no  doubt  about  it;  as,  first,  in  the 
case  of  importation  of  protected  books,  the 
808*]  offender  forfeits  double  the  *value  of 
every  book  imported,  and  finallv,  in  1814,  and 
not  till  then,  in  case  of  reprinting  in  England, 
the  offender  shall  forfeit  threepence  for  every 
sheet  either  printed  or  printing,  or  published, 
or  exposed  to  sale,  contrary  to  the  act. 

In  the  last  British  statute  on  this  subject  (5 
k  0  Vict.  e.  45),  which  repeals  the  former  acts, 
and  forms  a  complete  system  of  copyright  law, 
the  penalty  of  pecuniary  forfeiture  is  omitted 
Altogether;  and  the  proprietor  of  a  oopy right 


baa  a  special  action  on  the  case  for  damages, 
and  a  right  to  maintain  detinue  or  trover  for 
the   pirated  copies. 

Now,  let  us  turn  to  the  acts  of  Congress  on 
this  subject.  The  first  was  the  Act  of  the  31st 
of  May,  1790,  which  gives  to  the  author  or  au- 
thors olf  any  map,  chart,  book,  or  books  (being 
citizens  of  the  united  States),  and  their  execu- 
tors, administrators,  and  assigns,  the  sole  right 
to  print,  reprint,  publish,  and  vend  the  same 
for  the  term  of  fourteen  years,  with  the  right 
of  renewal  by  the  author,  if  living,  for  another 
term  of  fourteen  years. 

The  third  section  provides  the  penalty  for 
violating  this  copvrisht,  viz.:  1st.  Forfeiture 
of  every  copy  of  the  book,  etc.,  wrongfully 
printed,  to  be  destroyed,  etc.;  2d.  "And  everV 
such  offender  and  offenders  shall  also  forfeit 
and  pay  the  sum  of  fifty  cents  for  every  sheet 
which  shall  be  found  in  his  or  their  possession, 
either  printed  or  printing,  published,  imported, 
or  exposed  to  sale,  contrary  to  the  true  intent 
and  meaning  of  this  act." 

The  court  will  observe  that  these  provisions 
of  this  act  were  taken  from  the  British  statutes 
then  in  existence.  The  same  term  of  duration 
— fourteen  years,  with  the  right  of  renewal  for 
fourteen  years  more  if  the  author  were  living. 
The  same  penalty — forfeiture  of  books  to  be 
destroyed,  and  payment  of  a  sum  of  money  for 
every  sheet  found  in  the  offender's  possession. 
The  difference  in  this  part  of  the  act  being, 
that  Congress  uses  the  word  "possession"  in- 
stead of  "custody,'*  and  fixes  the  penalty  at 
fifty  cents  instead  of  threepence,  thus  makins 
this  act  much  more  severe  than  the  British 
statutes,  as  I  remarked  in  a  former  part  of  my 
argument. 

Then  we  come  to  the  Act  of  February  8, 
1831,  under  which  this  action  is  brought,  for 
it  repeals  the  previous  acts.  This  act  extends 
the  term  of  copyright  to  twenty-eight  years, 
with  the  right  of  renewal  for  fourteen  years 
more  by  the  author,  if  living,  and  then,  after 
providing  the  mode  of  securing  the  copyright 
by  deposit  of  title  page,  and  giving  notice  by 
publication,  the  sixth  section  provides  the  pen- 
alty, which  is,  as  in  the  former  act,  forfeiture 
of  every  copy  of  the  book,  but  not  to  be  de- 
stroyed, ana  "fifty  cents  for  every  sheet  which 
may  be  ^found  in  his  possession,  either  [^800 
printed  or  printing,  published,  imported,  or 
exposed  to  sale,  contrary  to  the  intent  of  thia 
act." 

Now,  the  court  will  observe  that  this  act  of 
Congress  was  passed  sixteen  years  after  the 
statute  64  Geo.  III.  c.  156.  And  there  can  be 
no  doubt  that  this  statute  was  before  the 
frame rs  of  the  act  of  Congress,  not  only  from 
the  general  presumption  that  Congress  would 
be  acquainted  with  an  act  of  Parliament  on 
the  same  subject  passed  sixteen  years  before, 
but  from  their  adopting  some  of  its  provisions, 
such  as  the  extended  term  of  twenty -eight 
years.  And  yet  Congress  carefully  adheres  to 
the  old  penalty,  limiting  it  to  the  sheets  found 
in  the  offender's  possession,  although  they  must 
have  seen  the  alteration  made  in  the  British 
statute,  and  known  that  the  effect  would  be  to 
extend  the  penalty  to  all  sheets  printed  or 
imported.  Perhaps  Congress  thought  the  penal- 
ty of  fifty  cents  a  sheet  was  so  large  that  it 
ought  to  be  limited  to  the  sheets  found  in  de- 
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fendant's  poMsession.  Perhaps  it  was  intended 
to  excite  the  diligence  of  the  informer  to  com- 
mence his  action  as  soon  as  the  work  was  pub- 
lished, and  before  it  passed  out  of  the  posses- 
sion of  the  publisher;  or,  more  probably,  the 
penalty  thus  limited  was  intended  to  operate 
as  a  restraint  upon  booksellers  who  might  take 
the  work  for  tale,  and  who  would  be  subject 
to  the  penalty  for  the  sheets  found  in  their 
possession.  But  whatever  may  have  been  the 
reason,  the  words  of  the  act  of  Congresa  are 
distinct  and  plain. 

The  Legislature  has  prescribed  a  certain  pen- 
alty, to  bie  measured  by  a  standard  distinctly 
given.  The  British  Parliament  saw  proper  to 
alter  and  enlarge  that  penalty  for  the  United 
Kingdom  of  Great  Britain  and  Ireland.  But 
the  Congress  of  the  United  States,  when  their 
attention  was  specially  called  to  the  subject, 
have  refused  to  adopt  this  alteration.  They 
have  adhered  to  the  old  penalty,  and  the  courts 
of  the  United  States  will  not  make  the  altera- 
tion. 

If  this  construction  is  correct,  as  I  trust  the 
court  will  agree  with  us  in  thinking  It  to  be,  it 
is  very  evident  that  the  instruction  given  by 
the  court,  and  the  verdict  found  by  the  jury 
in  this  case  under  the  direction  of  the  district 
judffe,  impose  a  penalty  totallv  different  from 
that  prescribed  by  the  law — for  not  a  single 
sheet  of  this  work  was  found  to  be  in  the  pos- 
session of  the  defendant;  and  the  Judgment 
upon  it  must  therefore  be  reversed. 

Mr.  Wendell: 

It  is  said  that  the  penalty  of  fifty  cents  is 
limited  to  the  sheets  found  in  the  possession  of 
the  defendant,  though  the  counsel  candidly  ad- 
mitted it  to  be  difficult  to  discern  the  reason 
810*]  *of  that  limitation.  He,  however,  sug- 
gested that  it  might  have  been  on  account  of 
the  enormous  penalty  which  would  be  imposed 
in  the  case  of  the  reprint  of  a  whole  volume, 
and  that  it  might  have  been  to  induce  the 
bringing  of  an  action  forthwith,  before  the 
books  had  passed  into  the  hands  of  innocent 
holders,  and  thus  save  them  from  prosecution. 

It  was  also  said,  that,  although  in  the  latter 
acts  of  the  Parliament  of  England  upon  the 
subject  of  copyright,  the  words  "sheets  found 
in  the  custody  of  the  offender"  are  omitted,  the 
similar  words  contained  in  our  original  act 
upon  the  subject  are  still  continued  in  the  last 
act  of  Congress;  from  which  it  was  inferred, 
that  these  words  contained  some  peculiar  mean- 
ing, which,  with  us,  was  intended  to  be  pre- 
served. The  answers  to  which  susffestions 
are,  1st,  that  the  penalty  will  be  equafly  enor- 
mous whether  the  action  be  brought  forth- 
with or  at  the  end  of  a  year;  2d,  that  innocent 
holders  of  the  pirated  work  are  not  exposed, 
for  the  penalty  reaches  only  those  who  know- 
ingly sell;  and,  3d,  the  change  of  phraseology 
in  the  acts  of  Parliament  shows  that  these 
words  were  considered  mere  matter  of  form, 
as  "sheets  printing  and  printed,"  the  only  state 
of  things  to  which  the  words  could  attach,  are 
retained  in  the  act. 

lir.  Justice  McLean  delivered  the  opinion  of 
the  oourt: 

This  cause  is  brought  here  by  a  writ  of  er- 
roT  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  Di«trict  of  Kew  York. 
0M4 


An  action  of  debt  was  brought  by  Could  and 
Banks  to  recover  certain  penalties  alleged  to 
have  been  incurred  by  the  invasion  of  the  cony- 
right  of  the  plaintiffs  in  twelve  volumes  of  law 
reports,  to  wit,  nine  volumes  of  Cowen's  Re- 
ports and  three  of  WendeH's  by  the  publica- 
tion of  a  Diffest  as  a  supplement  or  third 
volume  of  Jonnson's  Digest.  The  defendant 
pleaded  nil  debit. 

On  the  trial,  the  plaintiffs  proved  themaelvet 
entitled  to  the  copyright  of  the  first,  second, 
and  fifth  volumes  of  Cowen's  Reports,  and  of 
the  second  volume  of  Wendell's  Reports;  and 
that  from  the  above  volumes  the  defendant  had 
transferred,  literally,  one  hundred  and  forty- 
two  and  a  half  pages;  and  they  proved  a  sale 
by  the  defendant  of  five  hundred  copies  of  his 
work. 

The  injury  complained  of  consisted  in  copy- 
ing from  the  above  reports  the  marginal  notes 
or  indexes  of  the  reported,  and  publishing  tiieui 
in  the  Digest.  From  the  first  volume  of  Cow- 
en's  Reports  forty  pages  were  copied,  from 
the  second  volume  twenty-nine,  from  the  fifth 
fifty-four  pages,  and  from  the  second  volume 
of  Wendell's  Reports  nineteen  and  a  half  pages 
*were  copied,  which  included  the  whole  [*811 
of  the  indexes  of  that  volume  except  eight  and 
a  half  pages.  The  change  in  the  phraseology 
was  so  great  in  these  pages  that  the  witness 
did  not  consider  them  as  having  been  trans- 
ferred to  the  Digest. 

This  is  a  qui  tarn  action,  and  was  brought 
imder  the  sixth  section  of  the  Act  of  1831;  en- 
titled "An  Act  to  amend  the  several  acts  re- 
specting copyrights." 

Before  the  Circuit  Court  many  points  of  law 
were  raised,  and  instructions  prayed,  on  the 
facts  in  evidence;  but  as  the  decision  will 
turn  upon  the  construction  of  the  above  sec- 
tion, under  the  ninth  prayer  of  the  defendant, 
the  other  questions  will  not  be  considered. 

The  defendant's  counsel  insisted  "that  tht 
plaintiffs  could  only  recover  fifty  cents  for 
every  sheet  of  the  matter  transferred  from  itiil 
index  to  the  first,  second,  and  fifth  volumes  of 
Cowen's  Reports,  and  the  second  volume  of 
Wendell's  to  the  said  Digest  of  said  defendant, 
as  had  been  proved  to  have  been  found  in  hU 
possession,  either  printing  or  printed,  pah- 
fished,  or  exposed  for  sale;  and  that  there  wis 
no  legal  proof  that  any  such  sheets  of  said 
matter  had  been  so  found  in  said  defendant's 
possession,  and  prayed  the  court  so  to  in- 
struct the  jury." 

"But  the  counsel  for  plaintiffs  insisted  that 
they  were  entitled  to  recover  fifty  cents  for 
every  sheet  of  such  matter  which  hsui  been  pub- 
lished, or  procured  to  be  published,  by  the  de- 
fendant, whether  the  same  were  proved  to  bate 
been  found  in  the  defendant's  possession  or  sot; 
and  so  the  oourt  decided  and  instructed  the 
jury."  And  they  found  a  verdict  for  plan- 
tiffs  for  "two  thousand  sixty-nine  dollars  aod 
seventy-five  cents  debt,  and  six  cents  costs." 

The  sixth  section  provides,  that,  if  any  per 
son,  within  the  term  for  which  a  copyri^^thii 
been  secured,  shall  print,  publish,  or  import, 
etc.,  sell,  or  expose  to  sale,  or  cause  to  be  pub- 
lished, sold,  or  exposed  to  sale,  any  copy  of 
such  book,  without  consent  in  writing,  nidi 
offender  shall  forfeit  every  copy  of  sudi  book 
to  the  person  legally  entitled  to  the  oopyrigbt 
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thereof;  "and  shall  also  forfeit  and  pay  fifty 
cents  for  every  such  sheet  which  may  he  found 
in  his  possession,  either  printed  or  printing, 
puhlished,  imported,  or  exposed  to  sale,  con- 
trary to  the  intent  of  this  act." 

This  penalty  of  fifty  cents  on  each  sheet, 
whether  printed  or  being  printed,  or  published, 
or  exposed  to  sale,  is  limited  to  the  sheets  in 
possession  of  the  defendant.  But  under  the 
instruction  of  the  court,  a  verdict  was  rendered 
for  every  sheet  which  the  defendant  had  pub- 
lished or  procured  to  be  published. 

As  this  is  a  penal  section,  it  must  be  con- 
strued strictly.  Under  it,  every  copy  of  a  book 
812*]  published  without  the  consent  *of  the 
person  having  the  copyright  is  forfeited,  in  ad- 
dition to  the  penalty  of  fifty  cents  on  each 
sheet  in  his  possession. 

The  declaration  seems  not  to  have  been  drawn 
with  the  view  of  enforcing  any  other  penalty 
than  that  which  is  imposed  for  each  sheet 
found  in  the  possession  of  the  defendant. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
oeedings. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  was  ar^ed  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hei*eby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  herebv  remanded 
to  the  said  Circuit  Court,  with  directions  to 
award  a  venire  facias  de  novo. 


JONATHAN  W.  NESMITII  and  Thomas  Nes- 
mith.  Complainants, 

V. 

THOMAS  G.  SHELDON,  Horace  H.  Comstock, 
David  French,  William  E.  Peters,  James  For- 
ton,  Atta  E.  Mather,  Henry  B.  Holbrook, 
Samuel  P.  Mead,  Francis  E.  Eldred,  Phebe 
Ann  Dean,  Cullen  Brown,  and  Charles  H. 
Stewart,  Respondents. 

This  court  will  follow  decision  of  State  court 
declaring  its  law  constitutional  in  case  de- 
pending on  its  own  constitution. 

The  legislature  of  Michigan  passed  sn  act  on  the 
16ih  March,  1837,  entitled  "An  Act  to  organise  and 
regulate  hanking  associations,**  and  on  the  80tb  of 
December,  1837,  an  act  to  amend  the  former  act. 
By  the  first,  any  persons  were  allowed  to  form  as- 
sociations for  the  purposes  of  banking  apon  the 
terms  specified  In  the  law ;  and  by  the  second,  the 
stockholders  were  made  liable,  in  their  indlvldaal 
character,  under  certain  circumstances,  for  the 
debts  of  the  association. 

The  associations  formed  under  these  acts  are 
corporations  within  the  meaning  of  the  constitu- 
tion of  Michigan,  and  the  acts  are  unconstitutional 
and  void. 

Nora. — Jurisdiction  of  U.  8.  Supreme  Court  to 
declare  State  law  void  an  In  connict  with  State 
constitution ;  to  revise  decrees  of  State  courts 
as  to  construction  of  State  laws.  Power  of  State 
courts  to  constnie  their  own  statutes.  See  note 
to  7  L.  ed.  U.  S.  679. 

State  decisions  govern  U.  8.  Courts  as  to  State 
statutes  and  as  to  rule  of  property.  See  notes  to 
ft  T..  ed.  T'.  S.  335 :  6  U  ed.  U.  8.  200.  684 ;  19 
Lb  ad.  U.  8.  490. 

12  Ij.  ed. 


The  second  section  of  the  twelfth  article  of  the 
constitution  forbidding  the  Legislature  from  **pass* 
ing  any  act  of  incorporation  unless  with  the  as- 
sent of  at  least  two  thirds  of  each  house/*  the  judg- 
ment of  the  legislature  Is  required  to  be  exercised 
upon  the  propriety  of  creating  each  particular  cor- 
poration, ana  two  thirds  of  each  house  must  sanc- 
tion and  approve  each  indlTldoal  charter. 

The  Supreme  Court  of  the  State  of  Michigan  has 
so  construed  Its  constitution,  and  it  is  the  estab- 
lished doctrine  of  this  court,  that  It  wlil  adopt  and 
follow  the  decisions  of  the  State  courts  in  the  con- 
struction of  their  own  statute  where  that  construc- 
tion has  been  settled  by  the  decision  of  their  high- 
est Judicial  tribunal. 

THIS  case  was  formerly  before  this  court,  on 
a  certificate  of  division  in  opinion  between 
the  jud^s  of  the  Circuit  Court  for  the  District 
of  Michigan.  Its  facts  and  the  reasons  for  its 
dismissal  will  be  found  in  6  Howard,  41. 

It  now  came  up  upon  the  following  certificate 
of  division  in  opinion: 

*"This  case  having  been  remanded  [^818 
by  the  Supreme  Court,  on  the  ground  that  it 
had  not  been  properly  certified  on  certain  points 
under  the  act  of  Congress,  and  the  cause  being 
brought  before  the  court  for  their  consideration 
and  decision,  the  opinions  of  the  judges  are  op- 
posed on  the  following  point: 

"Whether  the  banking  associations  organized 
under  the  Act  of  the  legislature  of  the  State 
of  Michigan  entitled  'An  Act  to  organize  and 
regelate  banking  associations,'  approved  March 
16th,  1837,  and  the  amended  act  entitled  'An 
Act  to  amend  an  act  entitled  "An  Act  to  regu- 
late banking  associations  and  for  other  pur- 
poses,*" approved  December  30th,  1837,  were 
or  were  not  corporations  or  bodies  corporate, 
within  the  meaning  of  the  Constitution  of  the 
State  of  Michigan." 

Article  fourth,  section  first,  of  the  constitu- 
tion of  the  State  of  Michigan  is  as  follows: 
"The  Legislative  power  shall  be  vested  in  a 
Senate  and  House  of  Representatives." 

Section  second  of  article  twelfth  of  said  con- 
stitution is  as  follows:  "The  Legislature  shall 
pass  no  act  of  incorporation,  unless  with  the 
assent  of  at  least  two  thirds  of  each  house." 

The  first  act  referred  to  in  the  question  upon 
which  the  judges  decided,  namely,  that  of 
March  16th,  1837,  authorized  any  persons  to 
form  associations  for  the  purpose  of  banking 
upon  the  terms  specified  in  the  law.  It  was 
passed  by  a  vote  of  two  thirds  of  each  branch 
of  the  Legislature. 

The  second  act  referred  to  provided  as  fol 
lows:  That,  "for  all  debts  of  such  banking  as- 
sociation, the  directors  thereof,  if  such  aMod- 
ation  shall  become  insolvent,  in  the  first  place 
shall  be  liable  in  their  individual  capacity  to 
the  full  amount  which  such  insolvent  associa- 
tion may  be  indebted;  and  each  other  stock- 
holder snail  thereafter  be  also  liable  in  like 
manner,  in  proportion  to  hia  or  her  amount  of 
stock,  for  the  payment  of  the  full  amount  of 
the  debts  of  such  insolvent  associations." 

The  bill  filed  by  the  Nesmiths  claimed  to 
hold  the  defendants  responsible,  as  stockhold- 
ers, for  the  debts  due  by  the  Detroit  City  Bank. 

The  bill  was  demurred  to,  and,  upon  the 
hearing,  the  division  between  the  judges  oc- 
curred as  above  mentioned  and  was  certified  to 
this  court. 

It  was  argued  by  Mr.  Seaman  for  the  com- 
plainants and  Mr.  Romeyn  for  the  defendanta. 
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Mr.  Seaman,  in  noticing  the  argument  of  the 
binding  authority  of  the  decision  of  the  Su- 
preme Court  of  Michigan,  said: 

It  is  insisted  by  the  defendants'  counsel,  that 
814*]  the  case  of  *Green  v.  Graves  is  a  Judi- 
cial exposition,  by  the  Supreme  Court,  of  the 
oonstitution  of  the  State,  and  of  the  general 
banking  acts  passed  by  the  State  Legislature, 
and  oomes  within  the  principles  established  by 
this  court  in  the  case  of  Green  v.  Neal,  reported 
in  6  Peters,  291.  The  point  there  decided  is, 
that  "a  fixed  and  received  construction  of  a 
statute  of  a  State  by  its  own  courts  makes  a 

g&rt  of  the  statute  law,"  citing  the  case  of 
helby  y.  Guy,  11  Wheaton,  361,  and  also  a 
case  in  7  Wheaton,  361,  and  several  other  cases. 
This  rule  is  adopted  on  account  of  the  State 
statute  forming  a  rule  of  property,  and  it  ap- 
plies more  particularly  to  real  estate,  as  is 
stated  in  2  Howard,  125,  and  6  Cranch,  22.  As 
stated  in  6  Peters,  208,  rights  are  acquired  un- 
der this  rule,  and  it  regulates  all  the  transac- 
tions which  come  within  its  scope;  and  on  page 
206,  referring  to  the  case  of  Massie  v.  Watts,  6 
Cranch,  165,  the  court  says:  "A  great  propor- 
tion of  the  landed  property  of  the  country  de- 
pends on  adhering  to  them."  The  professed  ob- 
ject of  the  rule  is,  to  prevent  two  rules  of 
property,  and  particularly  in  relation  to  real 
property,  in  the  same  State —  one  in  the  State 
courts,  and  another  in  the  national  courts. 
This  is  undoubtedly  desirable.  The  principal 
reason  on  which  the  rule  is  founded  appears  to 
be  this,  as  referred  to  on  pages  208  and  206 
in  6  Peters,  dtinff  the  case  of  McKeen  v.  De- 
lancy  in  5  Cranch,  22,  that  when  the  State 
courts  have  given  a  construction  to  their  stat- 
utes, and  contracts,  deeds,  etc.,  have  been  made 
in  pursuance  of  such  construction,  and  rights 
have  been  thus  acquired  and  have  become  vest- 
ed, those  rights  ought  not  to  be  devested  and 
contracts  invalidated  by  a  different  construc- 
tion of  the  statute  by  the  national  courts.  This 
is  undoubtedly  in  accordance  with  the  princi- 
ples of  natural  justice,  and  is  sound  reason  as 
well  as  sound  law.  The  principle  recognizes  the 
decision  of  the  State  court  as  forming  "part  of 
the  statute,"  and  thereby  recognizes  the  highest 
court  of  the  State  as  part  of  the  law-making 
power;  as  vested  with  the  power  of  legislating 
and  making  laws — ^that  is,  of  engrafting  upon 
the  enactments  of  the  Legislature  new  clauses 
and  sections,  explanatory  of  the  original  stat- 
utes; and  that  acts  done,  contracts  made,  and 
rights  acquired  under  these  judicial  enactments, 
called  decisions,  shall  be  equally  valid  and  sa- 
cred in  the  national  as  in  the  State  courts. 
All  this  seems  to  be  correct;  the  legislative 
power  of  our  courts  seems  to  arise  from  the 
structure  of  our  institutions;  and  so  far  as 
regards  common  law  rights,  it  arises  from  the 
very  nature  of  things.  The  only  difficulty 
in  the  case  arises  from  the  fact,  that  human 
reason  is  weak  and  feeble,  short-sighted,  cannot 
look  into  futurity  to  see  the  ultimate  effect  of 
its  own  opinions,  and  is  extremely  liable  to  be 
swayed  by  passion,  prejudice,  and  interest;  and 
815*]  *in  attempting  to  engraft  upon  the 
statute  explanatory  clauses  and  sections,  judges 
often  materially  change  the  purport^  nature, 
and  effect  of  it.  If  judges  were  omniscient  in 
wisdom,  pure  in  morals,  free  from  passion  and 

prejudice,  and  unerring  in  judgment,  this  diifl- 
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culty  would  not  exist.  But  let  ua  •uppoM  the 
State  courts  do,  in  effect,  materially  cnange  tbs 
statute  in  construing  it,  as  seems  to  have  beea 
suspected  and  intimated  by  this  court  in  ths 
case  of  McKeen  y.  Delancy,  5  Cranch,  22,  ud 
rights  are  acquired  under  and  on  the  faith  of 
such  wrong  judicial  expositions;  such  rights 
ought  to  be  protected,  and  for  that  purpose  ths 
wrong  judicial  construction  ought  to  be  rs- 
garded  as  an  alteration,  as  an  amendment  to 
the  statute,  and  should  be  so  treated,  so  far  as 
respects  all  rights  accruing  under  it,  by  courts 
of  justice,  both  State  and  national. 

The  question,  then,  resolves  itself  into  this: 
Should  these  judicial  alterations  and  amend- 
menta  of  the  statute  have  a  retrospective,  or 
only  a  prospective  effect?  If  they  are  to  bays 
only  a  prospective  effect,  their  influence  may 
be  in  the  highest  degree  salutary;  but  if  a 
retrospective  effect  and  application  are  to  bs 
given  to  them,  the  consequences  will  be  in 
many  cases  very  pernicious.  The  second  ques- 
tion is:  Will  the  judges  of  this  court  presume 
that  the  State  courts  are  infallible,  and  their 
decisions  an  unerrine  exposition  of  the  Stats 
statute,  and  shut  their  eyes  entirely  to  the 
terms  and  provisions  of  the  statute,  and  refuse 
to  in(^uire  whether  the  decision  of  a  State 
court  IS  a  fair  explanatory  law,  or  should  be 
regarded  in  the  light  of  a  material  amend- 
ment and  change  of  the  original  statute.  II 
your  honor  should  look  into  the  statute  as 
well  as  into  the  decision,  and  find  the  de- 
cision equivalent  to  an  amendment  of  .he 
statute,  then  the  amendment  should  not  have 
a  retrospective  effect;  and  if  the  State  courts 
^ve  it  a  retrospective  effect,  and  thereby  wrong, 
injure,  and  defraud  their  own  citizens,  who 
are  obliged  to  sue  in  those  courts,  it  is  no  rea- 
son why  the  national  courts,  which  were  cre- 
ated to  protect  the  rights  of  citizens  of  other 
States,  should  allow  their  suitors  to  be  wronged 
and  defrauded  in  like  manner.  The  next  ques- 
tion is:  If  your  honors  allow  the  State  courts, 
not  only  to  assume  law-making  powers,  but 
to  set  the  Legislature  of  the  State  at  defiance, 
disregard  their  statutes,  and  engraft  upon  sndi 
statutes  as  many  alterations  and  amendments 
as  they  think  fit  and  proper,  will  your  honon 
allow  them  to  play  the  same  pranks  with  the 
State  constitutions  also,  and  engraft  as  many 
of  their  dogmas  and  as  many  alterations  and 
amendments  upon  these  fundamental  laws  of 
the  people  as  they  see  fit? 

Mr.  Seaman  then  proceeded  with  his  argu- 
ment at  great  length. 

*Mr.  Romeyn,  after  stating  the  case,  [*816 
said: 

This  question  has  been  submitted  to  the 
Supreme  Court  of  the  State  of  Michigan,  the 
highest  judicial  tribimal  in  the  State.  The 
report  of  the  decision  of  that  court  is  found  is 
the  case  of  Green,  Receiver  of  the  Bank  of  Nilei, 
V.  Graves,  in  I  Douglas's  (Michigan)  Reporti, 
351.  The  concluding  sentence  of  the  decision 
(on  p.  372)  is  as  follows:  "The  resolt  of  ov 
deliberations,  then,  is,  that  so  much  of  the  set 
under  which  the  Bank  of  Niles  was  organised, 
as  purports  to  confer  corporate  rights  upon  the 
associations  organized  under  its  provisions,  is 
unconstitutional  and  void,  and  that  the  demur- 
rer in  this  case  roust  be  sustained." 

The  court  consisted  of  four  judges,  three  of 
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whom  concurred  In  that  opfnion,  and  the 
fourth  did  not  dissent,  but  declined  to  par  tic! - 
|iate  in  it»  because  he  had  not  heard  the  argu- 
ment. 

In  the  case  of  Brooks  et  a1.,  plaintiffs  in  er- 
ror v.  Warren  Hill,  defendant  in  error,  decided 
in  March,  1848,  and  not  yet  reported,  the  Su- 
preme Court  imanimously  re -affirmed  the  deci- 
sion in  the  case  of  Green  v.  Graves,  and  de- 
cided further,  that  the  associations  under  the 
laws  in  question  had  in  no  sense  or  form  a 
valid  and  legal  existence.  The  adjudications 
of  the  highest  tribunal  in  the  State  are  thus 
consistent  and  settled. 

I  do  no  propose  to  re -argue  the  questions  in- 
volved in  these  decisions.  The  opmion  of  the 
Supreme  Court  discloses  fully  the  grounds  of 
the  judgment. 

These  decisions  affect  the  construction  of  the 
organic  law  of  the  State  in  a  most  important 
particular,  and  they  involve  interests  of  vast 
extent.  It  is  difficult  to  imagine  a  case  in 
which  a  disagreement  between  the  federal  tri- 
bunals and  the  State  judicatories  would  bu 
more  alarming  or  mischievous.  The  bills  of 
these  associations  are  principally  payable  to 
bearer,  and  transferable  by  delivery.  Any 
holder  in  another  State  would  therefore  have  a 
right  to  sue  in  the  Circuit  Court.  They  are  not 
affected  by  the  statutes  of  limitations.  Michi- 
gan Rev.  Stat,  of  1838,  p.  676,  sec  4.  It  is 
Slain  that  the  consequences  would  be  most 
isastrous  of  a  decision  by  this  court,  bv  virtue 
of  which  a  non-resident  could,  at  any  time,  en- 
force the  collection  of  the  issues  of  these  banks 
from  parties  who  are  prevented  by  the  State 
decisions  from  collecting  the  assets  of  the 
bank,  or  availing  themselves  of  its  collateral 
•ecurities,  or  compelling  a  contribution  from 
others. 

The  obligation  of  this  court  to  respect  and 
follow  the  decisions  of  the  State  courts  on  the 
construction  of  their  local  laws  will  not  be  dis- 
puted: Brown  v.  VanBraam,  8  Dall.  844,  note 
to  same  case  in  1  Pet.  Cond.  159;  Elmendorf 
v.  Taylor,  10  Wheat.  162;  Swift  v.  Tyson,  10 
Pet.  18,  Groves  et  al.  v.  Slaughter^^  15  Pet. 
497;  Rowan  v.  Runnels,  6  How.  139. 
817*]  *The  last  case  contains  the  only  limi- 
tations of  the  general  rule.  These  limitations 
do  not  toudi  this  suit.  In  it  there  has  been  no 
decision  by  this  court. 

There  was  a  decision  by  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michigan, 
in  the  case  of  Falconer  and  Higgins  v.  Campbell 
et  al.  reported  in  2  McLean,  195.  It  was  a  suit 
against  the  defendants  as  directors,  and  it  was 
followed  by  a  bill  in  equity  in  the  same  court 
against  the  stockholders,  to  enforce  the  collec- 
tion of  the  judgment.  This  case  is  still  undis- 
posed of — ^the  result,  by  stipulation,  awaiting 
the  decision  of  the  suit  now  before  this  court. 
Surely  a  single  decision  in  a  single  circuit,  and 
that  virtually  appealed  from  and  pending  in 
this  court,  will  not  lead  to  a  disregard  of  the 
settled  and  deliberate  adjudications  of  the 
highest  tribunal  of  a  State  upon  a  most  im- 
portant part  of  its  own  constitution. 

Mr.  Chief  Justice  Taney  delivered  the  opfas- 
ion  of  the  court: 

In  this  case,  the  Circuit  Court  for  the  Dis- 
trict of  Michigan  have  certified  that  the  follow- 1 
IS  li.  cd. 


ing  point  arose  in  this  case,  upon  which  tha 
justices  were  opposed  in  opinion: 

''Whether  the  banking  associations  organ- 
ized under  the  Act  of  the  Legislature  of  the 
State  of  Michigan,  entitled  'An  Act  to  organize 
and  regulate  banking  association,'  approved 
March  16th,  1837,  and  tha  amended  Act,  en- 
titled 'An  Act  to  amend  an  act,  entitled  "An 
Act  to  regulate  banking  associations  and  for 
other  purposes,"'  approved  December  80th, 
1837,  were  or  were  not  corporations  or  bodies 
corporate,  within  the  meanmg  of  the  constitu- 
tion of  the  State  of  Michigan." 

This  question,  it  appears,  depends  on  the 
construction  of  the  constitution  of  Michigan, 
which  declares  that  the  Legislature  shall  pass 
no  act  of  incorporation  unless  with  the  assent 
of  at  least  two  thirds  of  each  house. 

The  Legislature  chosen  under  this  constitu- 
tion, with  the  assent  of  two  thirds  of  each 
house,  passed  an  act  authorizing  any  persons 
resident  in  any  coimty  in  the  State  to  form  as- 
sociations for  banking  business,  upon  the  terma 
and  conditions  prescribed  in  the  law;  and  de- 
claring the  stockholders  in  such  associations  to 
be  a  body  politic  and  corporate,  by  such  name 
as  they  should  designate  and  assume,  and  con- 
ferring upon  them  the  usual  powers  of  bank- 
ing corporations. 

Under  this  act  of  the  Legislature,  an  associa* 
tion  of  persons  was  organized,  under  the  nama 
of  The  Detroit  City  Bank. 

Another  act  was  afterwards  passed  by  the 
Legislature,  under  a  power  reserved  in  the  first, 
to  am^nd  its  provisions.  And  this  act,  under 
certain  circumstances,  made  the  stockholdert 
liable  for  the  debts  of  the  association. 

*The  complainants  in  this  case,  hav-  [*818 
ing  become  creditors  of  the  association,  filed 
their  bill  in  equity,  to  charge  the  defendants  aa 
stockholders,  under  the  provisions  of  the  last 
mentioned  act.  And  in  the  progress  of  this 
suit,  the  question  arose  which  hM  been  oerti^ 
fied  as  above  mentioned. 

If  we  regarded  the  question  as  an  open  one, 
a  more  particular  statement  of  the  provisions 
of  these  acts  of  the  Legislature  would  be  neces- 
sary, and  also  of  the  transactions  which  led  to 
this  suit.  And  the  point  certified  would  re- 
quire a  very  careful  and  deliberate  examination 
by  this  court. 

But  it  appears  that  the  same  question  has 
arisen  in  the  State  courts  of  Michigan,  and 
been  decided  in  its  Supreme  Court,  upon  full 
argument  and  consideration.  We  refer  to  the 
case  of  Green  v.  Graves,  decided  in  1844,  and 
reports  in  1  Doug.  Michigan  Reports,  351.  In 
that  case  the  court  held,  that  the  banking  asso- 
ciations organized  under  the  acts  of  the  Le^s- 
lature  mentioned  in  the  certificate  of  division 
were  eorporations  within  the  meaning  of  the 
constitution  of  Michigan;  and  that  these  acta 
were  unconstitutional  and  void. 

The  point  certified  is  precisely  the  same.  It 
relates  altogether  to  the  construction  and  legal 
effect  of  the  constitution  of  that  State,  and  of 
the  two  acts  passed  by  its  Legislature.  And  it 
is  the  established  doctrine  of  this  court,  that  it 
will  adopt  and  follow  the  decisions  of  the 
State  courts  in  the  construction  of  their  own 
Constitution  and  statutes,  when  that  construc- 
tion has  been  settled  by  the  decision  of  its 
highest  judicial  tribunal.      After  the  decision 
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above  mentioned,  tliercfore,  the  question  certi- 
fied cannot  be  considered  as  open  for  argument 
in  this  court.  The  cases  of  Groves  y.  Slaughter, 
16  Peters,  449,  and  the  two  cases  of  Rowan  v. 
Runnels,  5  How.  134,  in  relation  to  the  con- 
struction of  the  constitution  of  Mississippi, 
stand  on  very  different  grounds,  as  will  be  seen 
by  a  reference  to  tlie  cases. 

Upon  this  view  of  the  subject.  It  will  be 
certified  to  the  Circuit  Court,  as  the  opinion  of 
this  court,  that  the  banlcing  associations  or- 
ganized under  the  acts  of  the  Legislature  men- 
tioned in  the  certificate  of  division  were  cor- 
porations within  the  meaning  of  the  constitu- 
tion of  Michigan;  and  that  these  acts  of  the 
Legislature  are  unconstitutional  and  void. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  tlie  Circuit  Court  of 
the  United  States  for  the  District  of  Michigan, 
and  on  the  point  and  Question  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
m  opinion,  and  which  was  certified  to  this 
819*]  court  for  its  opinion,  agreeably  to  *the 
act  of  Congress  in  such  case  made  and  provided, 
and  was  arsued  by  counsel;  on  consideration 
whereof,  it  Is  the  opinion  of  this  court,  that 
the  banking  associations  organized  under  the 
act  of  the  Legislature  of  the  State  of  Michigan, 
entitled  "An  Act  to  organize  and  regulate  bank- 
ing associations,"  approved  March  15th,  1837, 
and  the  amended  Act  entitled  "An  Act  to 
regulate  banking  associations,  and  for  other 
purposes,"  approved  December  80th,  1837, 
were  corporations  or  bodies  corporate  within 
the  meaning  of  the  constitution  of  the  State  of 
Michigan,  and  that  these  acts  of  the  Legisla- 
ture are  unconstitutional  and  void;  whereupon 
it  is  now  here  ordered  and  decreed  by  this 
court,  that  it  be  so  certified  to  the  said  Circuit 
Court 


GEORGE  B.  STEARNS,  Administrator  de  bonis 
non  of  John  0.  Page,  Appellant, 

▼. 
RUFUS  R.  PAGE. 

Statute  of  limitations — sufficiency  of  averments 
to  induce  court  to  open  old  account. 

The  general  niles  stated  which  govern  a  court  of 
eoolty  Id  opening  accounts  and  sustaining  claims 
m'iilch  are  barred  by  the  statute  of  limitations. 

Great  caution  Is  exercised,  and  the  complainant 


la  holden  to  stringent  mles  of  pleading  and  avi- 

dence 

He  must  state  In  bis  bill,  distinctly,  tliu  particu- 
lar act  of  fraud,  misrepresentation,  or  conceal- 
ment :  must  spcclry  how,  when,  and  In  what  man- 
ner It  was  perpetrated. 

The  charges  must  be  definite  and  reasonably  car 
tain ;  capable  of  proof  and  clearly  proved. 

If  a  mistake  Is  alleged,  It  must  be  stated  wltb 
precision  and  made  apparent,  so  that  the  court 
may  rectify  it.  with  a  feeling  of  c^rUlnty  that  they 
are  not  committing  another  and  perhapa  greater 
mistake. 

And  especially  most  there  be  distinct  averments 
aa  to  the  time  when  the  fraud,  mistake,  conceal- 
ment, or  misrepresentation  was  discovered,  and 
what  the  discovery  Is,  so  that  the  court  may  clearly 
see  whether,  by  the  exercise  of  ordinary  diligence* 
the  discovery  might  not  have  been  before  made. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States,  sitting  as  a  court  of 
equity,  for  the  District  of  Maine. 

The  bill,  filed  by  Stearns  as  administrator  de 
bonis  non  of  John  O.  Page,  proposed  to  open 
and  review  the  accounts  of  tne  estate  of  said 
Page,  which  were  filed  from  1811  to  1816  by 
his  widow  and  original  administratrix,  Sarah 
Page. 

The  record  was  very  voluminous.  There 
was  a  bill,  and  an  amended  bill,  and  amend- 
ments to  the  amended  bill,  and  an  amendment 
to  one  of  the  amendments  to  the  amended  bill. 
Then  there  were  answers  to  all  these  bills,  and 
exceptions  to  the  answers,  and  motions  for  the 
production  of  books  and  papers;  and  a  great 
mass  of  testimony  filed.  After  all,  the  record 
was  deemed  incomplete,  and  a  certiorari  issued 
to  bring  up  more. 

*It  is  unnecessary  to  give  an  extend-  [*820 
ed  account  of  all  these  things,  because  the  opin- 
ion of  the  court  is  so  intermingled  with,  and 
founded  upon,  the  facts  of  the  case,  that  it  is 
sufTieient  for  the  Reporter  to  refer  the  reader 
to  that  opinion. 

The  defendant  below  pleaded  the  statute  of 
limitations,  although  he  answered  the  bill. 

In  October,  1843,  the  Circuit  Court  dismissed 
the  bill,  when  the  complainant  appealed  to  this 
eourt. 

it  was  argued  by  Mr.  Evans  for  the  appel- 
lant, and  Mr.  Allen  for  the  appellee.  Only 
such  parts  of  their  arguments  will  be  given  aa 
bear  upon  the  question  of  limitations. 

Mr.  Evans's  third  point  was,  that  the  plain- 
tiff is  not  barred  by  the  statute  of  limitations, 
nor  by  lapse  of  time. 

The  questions  how  far  courts  of  equity  are 
bound  by  statutes  of  limitations,  and  whether 
ex  proprio  vigore,  or  only  by  rules  of  their  own 
by  analogy  to  the  statute,  and  how  far  and 
under  what  circumstances  lapse  of  time  is  a 


Note. — Statute  of  llmltatlona  In  equity,  in  caaes 
of  fraud. 

In  cases  of  fraud,  the  statute  begins  to  run  from 
the  time  of  the  discovery  of  the  fraud.  Buchanan 
V.  Brown.  Tooke.  18r>;  Hugh  v.  Bell.  1  .1.  .1.  Marsh. 
401  :  Crane  v.  Prather,  4  J.  J.  Marsh.  77 :  Croft  v. 
Arthur,  8  Desaua,  223;  Wanburzee  v.  Kennedy,  4 
Desans,  474 :  Van  Uyn  v.  Vincent's  ICz'rs.  1  Mc- 
Cord's  Ch.  314  ;  Hadlz  v.  Davidson,  3  Monroe,  40; 
Shield  V.  Anderson,  3  Leigh.  729:  Elgleborger  v. 
Klbler,  1  Hill,  121 ;  Haywood  v.  Marsh,  0  Yerg.  60. 

In  legal  actions,  the  act  of  limitation  commences 
running  when  the  cause  of  action  accniea,  not 
when  the  plaintiff,  who  was  Ignorant  before,  cornea 
to  the  knowledge  of  his  rights.  The  cases  In  which 
the  Chancellor  will  not  permit  the  statute  to  com- 
mence running,  until  the  party  discovers  his  rights, 
are  when  the  rights  themselves  are  purely  eqult- 
028 


able.  If  legal  rights  are  pursued  In  a  court  of 
equity,  the  legal  operation  of  the  statute  must  pr^ 
vail.  Thomas  v.  Floyd,  8  Lit  177  ;  Foot  v.  Far- 
rlngton.  41   N.  Y.   164. 

fn  action  on  the  case,  to  recover  damagea  for  t 
fi*aud  In  the  sale  of  a  land  warrant,  defendant 
pleaded  the  statute  of  limitation,  to  which  pies 
plaintiff  replied  that  the  fraud  was  not  discovered 
until  within  three  years  next  to  the  bringing  tbe 
suit.  Replication  was  overruled  and  the  plea  sus- 
tained. Hamilton  v.  Shepard's  Adm'r,  8  Morphjr. 
115. 

It  is  a  mistake  to  say  that  the  atntutc  of  llmltii- 
tlons  docs  not  run  where  there  Is  a  fraud  or  trast 
Where  there  Is  a  pure  trust  In  which  equl^  exc^ 
rises  exclusive  jurUdlctlon,  or  where  there  it  t 
fraud  In  which  equity  exercises  a  like  jurlsdletlos. 
It  la  not  within  the  letter  or  spirit  of  the  statatt. 

Howard  7. 
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bftT,  hm  bMB  fnqtMutlf  dbcmMd  b«fot«  tUi 
■nd  other  trltniiuila. 

In  man;  e*M*  rallsf  hmM  been  refuMd;  In 
manj  case*  It  has-been  granted.  Uany  general 
expreeslona  have  been  need,  and  frequent  at- 
tempt* been  made  to  define  with  praeubn  tha 
principle!  which  gorem  eourta  In  theaa  eaaea. 
Bnt,  after  all.  It  cornea  to  axaetlj  tbia:  that 
there  U  and  ean  be,  la  the  nature  of  Uihiga,  bo 
certain  and  deflnite  mle  on  the  anbjeet.  Eadi 
ease  ma«t  depend  upon  the  axerclM  of  a  •onnd 
diacretton,  growing  out  of  the  dreunutaneaa  of 
the  case.    9  Johni.  Oi.  Oao.  S8B. 

Herej  r.  Dlowoody,  S  Vea_  Jnn.  00-03,  ra- 
TiewB  the  eaaet  prior  to  that  time,  and  repeat- 
edly apeaka  of  the  circnmattncee  a*  influencing 
the  decision  one  waj  or  the  other. 

What,  then,  are  the  particular  elrcninataneea, 
or  the  nature  and  kind  of  dnmnutanoea,  whieh 
have  been  held  to  h«r  reliefT 

The;  will  be  found  to  be  eaaea  where  the 
fraud  woa  known  to  the  partj  affected  by  It, 
and  who  baa  ne^ected,  for  a  long  time,  to 
aaaert  his  ilghta. 

Or  where  the  etreunutAncee  afford  a  pre- 
sumption almost  Irrealstlble,  tbat  the  matter 
was  adjusted  and  settled  by  the  parties  In  the 
time  of  It. 


Or  where  it  appears  satisfsctorltj,  that  evl- 
dence  has  been  lost,  papers  burned,  documents 
scattered,   which   oould   throw   light   upon   it. 


thus  leaving  it  altogether  In  doubt  whether 
any  fraud  were  really  committed. 

Or  where  It  la  Inequitable  to  grant  reUeft 
where  there  U  a  want  of  good  faith  and  eon- 
831*]  science  la  the  party  seeking  it;  *aa 
u-here  the  sureties  of  an  executor  were  ealled 
in,  after  a  long  period,  to  make  good  the  fraud 
of  his  testator,  etc.;  or  where  the  property  la 
question  has  passed  into  bona  Ada  nande,  large 
expenditures  made,  ete. 

Where  this  is  done  with  a  knowledge  of  the 
party  seeking  relief,  It  b  a  want  of  good  faith 
to  seek  it.  Where  wlthont  his  knowledge,  then 
it  hss  arisen  from  want  of  reasonable  diligence 
— and  the  eourt  will  not  permit  an  Innocent 
man  to  sofler  to  help  a  negligent  one. 

Or  where,  oa  some  ground  of  pnblle  policy, 
it  Is  deemed  right  not  to  disturb  family  settle- 


ty  himself,  I  knoi 
been  withheld,  unless  the  drenmatanoe*  of  the 
caae  ahow  dearly  ami  aatiafactOTlly  that  it 
was  known  and  acquiesced  In,  or  furnish  snf- 
fleient  presumption  thst  it  was  settled. 

Where  is  the  ease  that  mere  UpM  of  tine, 
without  audi  drcumstaneea,  bars  rellefl 


What  would  be  eaM  to  a  Mil  charging  fnuii, 
admitted  by  the  answer,  but  repelling  It  by 
urging.  You  are  too  late.  True,  1  defrauded 
yont  whether  yon  knew  It  or  not,  I  ndther 
know  nor  care.  I  have  bad  the  fruits  of  It 
thirty  years,  and  I  set  you  at  deflanee.  What 
would  the  eourt  say!  U  they  would  grant  the 
relief,  as  I  think  thsy  would,  then  It  follows 
that  mere  lapse  of  Ume,  In  sneh  a  state  of 
things,  ts  no  bar. 

The  eaaea  maintain  this  view.  Any  quantity 
of  them  may  be  found. 

Lord  Ersklne,  In  Cotterell  T.  Purehasa  {For- 
reatar,  60),  aays;  "No  length  of  time  Cfta  pra- 
rent  the  unkennelling  of  a  fraud." 

Lord  Northlngton,  la  Aides  v.  Qregory,  t 
Eden,  SSD,  aaysi  "nis  nszt  question  Is,  In  af- 
fect, whether  delay  wHI  porgs  a  fraud.  Never, 
while  I  sit  here.  Bveir  delay  adds  to  Its  la- 
justice,  and  multlpliea  Ita  opprearioa." 

So  In  2  Ves.  Jim.  SSI,  MS.  No  length  of 
time  merely,  a  b*r.  See  eue^  And  tbat  was 
a  ease  where  no  fraud  Imputed. 

So  In  our  own  courts,  Prevost  t.  Qrat^  0 
Wheat,  4S1:  "^t  is  certainly  true,  that  length 
of  time  is  no  bar  to  a  trust  elearly  established  ( 
and   In   a  ease  where  fraud   Is   Imputed   and 


proved,  length  of  time  ought  not,  on  principles 
of  eternal  Justice,  to  be  admitted  to  repel  relief. 
On  the  other  hand,  It  would  seem  that  the 


length  of  time  during  which  the  fraud  has  been 
successfully  eoneealed  and  praeticed  Is  rather 
an  aggravation  of  the  offense,  and  calls  mot* 
loudly  upon  a  oonrt  of  equity  to  give  anpU 
and  dedslvs  nliaf." 

In  Micbond  t.  Girod,  *  How.  BOO,  Ml,  bo 
length  of  time,  aa  aghast  •  party  to  the  frnnd. 

*Ia  Warner  v.  Daniela,  I  Wood,  ft  ['SSS 
11.  on  p.  Ill,  Justice  Woodbury  reet^ises  the 

Kneraf  prlndple,  that,  wbers  fraud  exists, 
igth  o)  time  is  no  bar,  and  dtes  several 
cases,  quod  vide. 

So  It  win  not  be  a  bar  If  it  would  work  in* 
justice.     Other  eases  dted  by  Woodbury,  lit. 

The  true  reason  for  the  rule  is  stated  in  FMl- 
blanque  oa  Eq.  200  (nar^nal,  p.  331)  i»  notlat 
"But  tbou^  courts  of  equity  will  Interpose  to 
prevent  these  mlsehlefa,  which  would  probably 
result  from  persons  bring  allowed  to  bring  for- 
ward stale  demands  at  any  distance  of  time  to 
disturb  the  possessions  of  others,  yet,  a*  Ita  la- 
terferenee  In  such  eases  proceeds  upon  the  prin- 
ciples of  eonadence,  ft  will  not  encourage,  nor 
in  any  manner  protect,  th«  abuse  of  eonfldenea^ 
and  therefore   no  length  of  time  will  bar  a 

He  aftorwarda  adds,  "Unless  K  appeaia  tbat 
the  eircumstaneea  of  tbs  fimnd  wan  known  t« 


8. r  eentsabis  St 
ravlded  for  b  the  st*^ 
Ive  B  bar  '-  -     * 


.;  Bundla  v.  AllsoB, 

II  a  rtgbt  IM  acquired  by  fiaad,  and  the  caose  of 
"*'~-i  be_  conc^led   br   rrand  fron  the  jlslntlff. 


[ht,  43 


o  ran  ta  bar  a  Ull  to  be  rs- 


and  heidTthat  where  a  bill  ■ 

fraodulent  cenveraBca,  sod  It  dote  not  appear  whin 
the  fraud  was  discovered,  there  *a>  no  bar.  Baker 
V.  DobvnB,^4  Dana,  224;  Bajmond  -   "" 

IS  L.ed. 
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the  partj,  and  tlMit  with  such  knowledge  he  has 
lain  by  a  considerable  length  of  time." 

Before  length  of  time  can  operate  as  a  bar,  it 
must  appear — be  shown  affirmatively — ^that  the 
^rty  had  knowledge. 

It  is  important  to  keep  this  in  mind.  Some 
of  the  authorities  speak  of  "eauitable  circum- 
stances*' being  allowed  to  repel  the  bar,  from 
which  it  would  seem  to  follow,  that  the  burden 
was  on  plaintiff;  but  the  true  rule  is,  that 
time  is  not  of  itself  merely  and  per  se  a  bar, 
but  is  made  so,  and  may  be  made  so,  by  the 
circumstances  of  the  case. 

There  are  numerous  other  cases,  to  the  effect 
that  time  proves  no  bar,  unless  under  circum- 
stances. 10  Ves.  Sumner's  edition,  428;  2 
Johns.  Ch.  262;  Pugh's  Heirs  y.  Bell's  Heirs,  1 
J.  J.  Blarshall;  Bertine  y.  Varian,  1  Edw.  Ch. 
843. 

But  where  a  fraud  appears  in  a  stated  ac- 
count, the  whole  will  be  opened,  though  of  a 
ffreat  many  years'  standing.  Vernon  v.  Vaw- 
dry,  2  Atk.  119;  Whalley  v.  Whalley,  1  Meriv. 
436;  3  Bro.  Ch.  Cas.  Am.  ed.  1844, 646,  527,  note. 

This  subject  has  been  before  the  court  re- 
cently. Attention  drawn  to  it  in  Lewis  y. 
Beard,  decided  this  term.  They  refer  to  Mo- 
Knight  v.  Taylor,  1  How.  161,  and  Piatt  y.  Vat- 
tier,  9  Pet.  416,  as  containing  their  views  of 
the  general  rules  applicable  to  such  cases. 

It  is  to  be  noticed,  that  all  these  cases  were 
eases  where  the  circumstances  rendered  it  in- 
equitable to  grant  the  relief— cases  of  unmiti- 
gated neglect,  leaving  no  reasonable  doubt  of 
Injustice  being  done  by  granting  the  relief 
sought. 

There  was  no  occasion,  therefore,  to  examine 
the  cases  where  such  circumstances  were  want- 
828*]  ing.  Adopting  the  principle  'applicable 
to  such  a  state  of  facts,  and  almost  the  lan- 
guage of  an  English  case,  they  say  the  court 
will  not  be  called  into  activity,  unless  where  con- 
science, good  faith,  and  reasonable  diligence 
exist  on  the  part  of  the  plaintiff.  Certainly. 
Conscience  and  good  faith,  in  not  disturbing 
others'  possessions,  and  reasonable  diligence,  bo 
that  no  pretence  of  acquiescence  might  arise. 

But  whatever  effect  is  to  be  given  to  lapse  of 
time,  or  the  statute  of  limitations,  ordinarily,  it 
is  quite  clear,  from  all  the  authorities,  that  it 
does  not  begin  to  operate  until  the  discovery  of 
the  fraud.  It  must  be  full  and  complete  dis- 
covery. 

In  cases  of  fraud,  the  statute  begins  to  run 
from  the  time  of  such  full  and  complete  dis- 
closure as  enables  the  parties  interested  to  see 
the  nature  and  extent 'of  the  fraud  committed. 
Croft  y.  Administrators  of  Townsend,  3  Desaus. 
239;  Wamburzee  v.  Kennedy,  4  Desaus.  474;  see 
also,  the  cases  cited  by  counsel  in  4  Howard, 
652:  Boone  v.  Chiles,  10  Peters.  223. 

Vague  rumors  not  sufficient.  A  party  pos- 
sessing imperfect  information  is  guilty  of  no 
laches.  See  cases  cited  by  counsel  as  before,  4 
Howard,  552. 

In  the  case  at  bar,  the  discovery  was  made 
within  six  years  from  filing  the  bill.  So  alleged 
in  the  bill.  Not  denied  by  answer.  Is  therefore 
to  be  taken  as  true. 

The  defendant  is  bound  to  negative  particu- 
larly all  circumstances  alleged  in  the  bill  cal- 
culated to  avoid  the  statute.  8  Cow.  360:  3 
Johns.  Ch.  384,  391;  Story  on  Eq.  PI.  sec  754. 
0SO 


et  seq.;  0  Vea.  686;  2  Paige,  676;  same,  in  11 
Pick.  331;  3  Paige,  273;  and  cases  in  any  num- 
ber cited  in  Cow.  &  Hill's  Phil.  Ev.  Discovery 
of  paper  written  by  J.  O.  P.  since  bill  filed, 
not  denied  by  answer. 

The  offer  to  refer  to  arbitrators  is  a  waiver 
of  the  bar  relied  upon.  This  not  denied  by  an- 
swer. Baillie  v.  Sibbald,  15  Ves.  185;  Farnham 
y.  Brooks,  9  Pick.  212;  2  Story  Eq.  sec.  1621. 
et  seq.;  I  lb.  sec  623,  et  seq. 

Eauitable  circumstances  may  be  shown  to 
repel  the  whole  effect  of  the  bar.  2  Story  Eq. 
sec.  1524;  see  note  on  p.  737. 

There  are  other  equitable  circumstances  in 
the  case,  which  should  do  away  the  effect  of 
the  lapse  of  time.  The  books  and  papers  are 
in  existence,  and  intelligible. 

This  was  a  reason  assigned  in  Pickering  y. 
Lord  Stamford,  2  Ves.  Jun.  585.  But  it  ap- 
pearing that  the  account  had  been  so  regularly 
kept,  that  there  was  no  difficulty  in  aaoertain- 
ing  the  personal  estate  of  the  testator,  etc, 
relief  was  decreed;  and  a  case,  too,  where  the 
Master  of  the  Rolls  had  said  he  should  be  glad 
to  get  rid  of  it. 

*Time  has  not  obscured  the  transae-  [*824 
tions,  or  only  to  our  detrimenL  We  are  tbi 
party  whom  time  and  death  have  injured. 

The  language  in  4  Howard  is,  where  the 
original  transactions  have  become  obscure,  and 
by  time. 

The  court  must  see  that  time  has  actually 
and  in  fact  produced  its  accustomed  effect,  be* 
fore  it  shall  operate. 

Above  ail,  where  it  is  evident  that  no  such 
result  has  followed,  why  should  effect  be  gives 
to  it  7 

This  case  differs  from  most  others  which  are 
reported,  in  thi^-  that  the  defendant  is  ths 
original  party,  wah  all  his  faculties  and  knowl- 
edge fresh  upon  hl/n 

Why  then  should  plaintiff — ^the  estate  of  J. 
O.  Page — be  deprived  '  '  its  rights  7  Has  he  or 
any  of  the  represcnt-ati.es  been  guilty  of  such 
laches  as  shall  debar  him  7  Upon  what  grouud 
will  the  court  not  be  called  into  activity? 

The  case  furnishes  no  presumption  of  pay- 
ment. It  is  not  a  case  for  presumption.  The 
answer  negatives  it. 

Whatever  error  or  fraud  ever  existed  now 
exists.    Whatever  wrong  was  done  remains. 

It  furnishes  no  evidence  of  acquiescence. 
The  nature  of  the  wrong,  and  the  mode  of 
doing  it,  80  far  as  appellants  were  concerned, 
and  proportions,  three  eights,  forbid  almost  dis- 
covery. The  then  administrator  disposed  to 
peace,  a  woman.  No  means  of  redress  tbeo 
but  at  law;  no  means  of  proof;  no  opportunitj 
for  a  discovery  from  defendant. 

It  seeks  to  disturb  no  innocent  person's  pos- 
sessions, but  is  against  the  original  wrongdoer. 
It  is  not  against  the  representatives  of  the 
original  party,  and  who  may  be  supposed  to 
be  left  without  the  means  of  defense,  etc.  st 
in  Mooers  v.  White,  6  Johns.  Ch.  869.  It  will 
scarcely  be  urged  by  defendant,  that,  what- 
ever errors  or  mistakes  were  committed,  they 
did  not  originate  in  his  representations.  The) 
could  arise  from  no  other  source.  Nobody  else 
had  the  means  of  furnishing  the  data.  No- 
body else  had  inducements  to  falsify.  The  an- 
swer admits  that  he  gave  all  the  information 
in  his  power. 

Howard  *• 
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It  will  be  said  the  answer  denies  all  fraud. 
This  is  not  sufficient ;  it  does  not  deny,  but  ad- 
mits, the  gross  errors  which  are  the  result  of 
that  fraud. 

A  denial  of  fraud  is  not  sufficient  nor  oon- 
/^lusive,  if  the  facts  and  circumstances  are  sueh 
as  to  lead  to  a  different  conclusion.  Howard  ▼• 
Camp,  Walker's  Gh.  Rep.  427. 

Fnud  may  be  presumed  in  equity,  though  it 
must  be  proved  at  law.  Lord  Chesterfleld  ▼• 
Jannsen,  1  Atk.  352;  Denton  y.  McKenzie,  1 
Oesaus.  300;  Warner  v.  Danieis,  oases  cited  by 
court,  1  Wood.  &  M.  103;  Watkins  r.  Stockett, 
6  Harr.  &  Johns.  435;  Boyden  T.  Walker,  2 
lb.  202. 

826*]  *But  if  there  remains  any  doubt  as  to 
the  fraudulent  representations  of  defendant,  we 
are  entitled  to  relief  on  the  ground  of  mistake. 

The  court  will  open  a  settlement  made  by 
mistake,  though  receipts  hare  passed  and  a 
note  has  been  given.    4  Desaus.  122. 

*9ut  if  there  has  been  any  mistake,  or  omis- 
sion, or  accident,  or  undue  advantage,  or  fraud, 
by  which  the  account  stated  is  in  truth  vitiat- 
ed, and  the  balance  is  incorrectly  fixed,  a  court 
of  equity  will  not  suffer  it  to  be  conclusive 
upon  the  parties,  but  will  allow  it  to  be  opened 
and  re-examined."      1  Story's  Eq.  sec  523. 

In  some  cases  the  whole  account  will  be 
opened,  in  others  a  more  moderate  remedy 
given.    lb.  seq. 

And  though  an  account  be  settled  by  arbi- 
trators, it  is  not  conclusive  if  an  error  ean  be 
shown  in  the  account.  Patterson  ▼.  Pearl,  3 
Atk.  630;  1  Madd.  Gh.  101. 

There  must  be  error  enough  upon  the  bill  to 
show  there  is  reason  for  it;  and  if  plaintiff 
proves  some  of  the  errors,  he  entitles  himself 
to  a  decree.  Twogood  v.  Swanton,  6  Ves.  480. 
He  may  take  advantage  of  erron  in  law,  as 
well  as  in  fact.    Roberts  v.  Kuffin,  2  Atk.  112. 

Mistake  is  within  the  same  rule  as  fraud, 
both  as  regards  time  and  reliefs.  2  Younge 
ft  Collier,  68,  cited  in  2  Story's  Eq.  739,  note. 

Time  does  not  run  against  the  remedy  for  a 
mistake  until  it  be  discovered.  4  J.  «f.  Mar- 
shall, 77;  Bertine  v.  Varian,  1  Edw.  Oh.  343; 
1  Paige,  564.  See,  also,  1  Wood.  &  M.  p.  107, 
casee  cited  by  Woodbury,  and  remarks  show- 
ing what  is  equivalent  to  a  fraud — such  as 
availing  himself  of  false  representations  of 
others,  enjoying  fruits,  ete. 

The  relation  of  these  jparties  was  of  a  fidu- 
ciary character,  whether  it  were  a  copartnership 
or  not — a  relation  which  the  courts  regard  and 
watch  with  great  scrutiny.  Much  in  any  aspect 
was  intrusted  to  defendant;  his  eontrol  was 
great,  his  account  large. 

1  Story's  Eq.  407,  note. — ^"A  settled  account 
between  attorney  and  client,  or  between  other 
persons  standing  in  oonfidential  relations  to 
each  other,  will  be  opened  more  readily  than 
any  others;  and  even,  it  is  said,  upon  general 
allegations  of  error,  without  any  errors  being 
pointed  out,  when  the  answer  admits  errors.'' 

So  if  a  partner,  who  exclusively  superintends 
the  business  of  the  concern,  should,  by  con- 
cealment of  the  true  state  of  the  affairs,  pur- 
chase the  share  of  the  other  partner  for  an  in- 
adequate mrice,  the  purchase  will  be  held  void. 
1  Story's  Eq.  sec  220;  Maddeford  v.  Austwick, 
1  Sim.  89;  Smith,  in  re  Hay^  6  Madd.  2;  S.  L 
Oa.  T.  Donald,  0  Ves.  276. 
IS  li.  ea.  ^ 


•Mr.  AUen  said,  that,  where  a  bfll  [••!• 
calls  for  a  general  account  on  the  ground  of 
fraud,  it  is  not  sufficient  to  make  a  charse  of 
fraud  in  general  terms;  it  should  be  pointed 
out,  and  the  point  stated.  1  Story's  Eq.  PL 
251. 

This  eourt  will  be  governed  by  the  deeisiona 
of  the  Sate  eourts,  where  the  transactions  arose 
in  the  construction  given  by  them  to  the  stat- 
ute of  limitations.    16  Peters,  455-457. 

The  statute  applies  to  this  ease.  1  Masa. 
Laws,  280,  13th  February,  1787;  1  Maine  Lawa, 
297. 

This  eourt  will  not  interfere  after  so  great  a 
lapse  of  time  as  has  passed  hi  this  case.  1 
Howard,  161,  180.  The  decisions  of  the  Stata 
court  upon  the  subject  are  found  ia  3  Picker- 
ing, 212,  237-248. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

A  brief  history  of  the  eonoeded  facts  of  thk 
ease,  anterior  to  the  filing  of  the  amended  bill, 
may  save  the  trouble  of  a  more  tedious  analysis 
of  the  bill  and  answer,  with  their  numerous 
amendments,  and  tend  to  elucidate  the  merits 
of  the  case  and  the  questions  decided  by  the 
eourt. 

John  O.  Page,  the  complainant's  intestate, 
was  a  merchant  in  Hallowell,  Maine.  He  built 
and  owned  shares  in  vessels  emplojred  in  trade, 
and  had  a  retail  shop  or  store,  which,  for  soma 
•years  before  his  death,  was  managed  by  his 
brother,  Rufus  K.  Page.  In  1810,  John  O. 
Page  went  to  England,  leaving  his  business 
chiefly  in  care  of  nis  brother,  and  died  there, 
in  February,  1811,  intestate,  leaving  a  widow 
and  three  minor  children.  Sarah  Page,  the 
widow,  took  out  letters  of  administration  on 
the  estate.  She  filed  an  inventorv  of  the  prop- 
erty, amounting  to  the  sum  of  $64,000,  and 
charged  herself  with  additional  receipts  of  cash 
in  the  administration  accounts  afterwards  filed, 
showing  the  whole  amount  of  the  estate  to  be 
over  $S),000. 

Rufus  K.  Page  claimed  to  have  been  a  part- 
ner with  his  brother  in  the  store,  by  a  parol 
a^eement  with  him,  whereby  John  should  fur- 
nish the  capital,  and  Rufus  conduct  the  busi- 
ness, dividing  the  profits,  five  eights  to  John 
and  three  eights  to  Rufus. 

The  sureties  of  Sarah  Page  in  her  adminis- 
tration bond  were  Nathaniel  Dummer,  her 
father-in-law,  and  Thomas  Bond,  Esq.,  her 
brother-in-law,  who  also  aided  and  counseled 
her  in  settling  the  estate.  In  February,  I8I29 
Chandler  Robins,  register  of  the  Probate  Courts 
and  John  Agry,  a  respectable  merchant  and 
ship  owner,  were  mutually  chosen  by  the  ad- 
ministratrix and  Rufus  K.  Pace  to  settle  all 
accounts  between  the  estate  of  John  0.  Page 
and  Rufus  K.  Page.  By  their  settlement  or 
award,  Rufus  was  charged  as  debtor  to  John— 
*For  capital  advanced  to  [*827 

store   $10,763.00 

For  five  eights  of  profits  of  store..  12,934.00 

Amounting  in  all  to  $23,703.00 

From  which    was    deducted    John's 
debt  to  store 7,828.00 

Leaving  a  balance  due  by  Rufus  to 
the  estate   $15,875.00 
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After  adding  and  subtracting  varioua  other 
matters  of  account  not  connected  with  the 
partnership,  they  found  a  balance  due  by  Ru- 
fus  to  the  estate  to  be  $17,100,  of  which  $8,- 
106  was  cash,  and  the  remainder,  $9,084,  con- 
sisted of  John's  share  of  the  notes  and  ac- 
counts due  to  the  store,  and  which  Rufus  re- 
tained in  his  hands  for  collection.  The  first 
administration  account  filed  by  Sarah  Page 
acknowledges  the  receipt  in  cash  of  the  sum 
of  $8,106  from  R.  K.  Page,  and  the  accounts 
afterwards  filed  show  that  she  had  received  the 
balance  of  $9,804,  partly  in  cash  and  partly  in 
notes. 

Sarah  Page  settled  the  final  account  of  her 
administration  on  the  20th  of  February,  1816. 
She  died  in  1826.  In  1828,  Steams,  the  com- 
plainant, intermarried  with  Louisa,  one  of  the 
daughters  and  heirs  of  John  0.  Page.  In 
IH34,  he  took  out  letters  of  administration  de 
bonis  non  on  the  estate  of  John  0.  Page,  for 
the  purpose  of  prosecuting  claims  under  the 
treaty  of  the  United  States  with  France.  After 
4^ his  he  commenced  an  examination  of  the  ad- 
4iinistration  accounts  of  Sarah  Page,  and  be- 
i^n  to  entertain  suspicions  that^  Rufus  K. 
>'age  had  taken  advantage  of  her  ignorance  of 
Accounts,  and  had  defrauded  her  in  his  settle- 
ment. And  finally,  at  November  Term,  1838, 
more  than  twenty-six  years  after  the  settle- 
ment of  defendant's  account  with  the  adminis- 
tratrix, this  bill  was  filed  against  Rufus  K. 
Page  for  a  discovery  and  account. 

The  amended  bill  abounds  in  general  charges 
of  fraud  against  the  defendant;  alleges  that  he 
concealed  from  the  administratrix  the  true 
state  of  the  affairs  of  the  deceased,  which  had 
been  intrusted  to  his  care;  that  the  partner- 
ship claimed  by  him  with  the  deceased  was  a 
false  pretense,  "and  that  the  said  Sarah  did 
not  distrust,  or  had  it  not  in  her  power  to  dis- 
prove the  same;"  that  the  accounts  exhibited  of 
the  partnership  transactions  were  totally  false 
and  fraudulent  in  their  statements  and  aggre- 
gates, calculated  and  designed  to  deceive  and 
mislead. 

It  charges,  also,  that  some  ten  thousand  dol- 
lars of  private  debts  due  by  Rufus  to^  John 
were  intermingled  with  the  partnership  ac- 
counts so  as  to  produce  an  erroneous  result, 
and  that  he  had  sold  and  converted  to  his  own 
use  the  brig  Emmeline,  which  was  owned,  in 
whole  or  in  part,  by  John,  and  rendered  no 
account  of  the  same. 

828*]  •Afterwards,  in  October,  1841,  by  a 
further  amendment  to  the  bill,  the  complain- 
ant admits,  that,  "from  means  of  information 
which  he  now  has,"  there  was  a  partnership 
between  John  and  Rufus,  but  insists  that  the 
profits  were  to  be  divided  between  them  in  the 
ratio  of  two  thirds  to  John  and  one  third  to 
Rufus. 

The  defendant,  in  his  answer,  after  denying 
the  general  charges  of  fraud  and  mistake,  as- 
serts, that  he  entered  into  partnership,  by 
parol  agreement,  with  his  brother,  John,  in 
\806',  that  the  business  of  the  firm  was  trans- 
acted in  the  name  of  Rufus  K.  Page;  that  John 
advanced  the  capital,  and  Rufus  superintended 
and  conducted  the  business  of  the  store,  and 
the  profits  thereof  were  to  be  divided  five  eights 
to  John  and  three  eights  to  Rufus;  that  the  I 
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booka  of  the  firm  were  kept  on  these  pHnd- 
pies,  and   always  open  to   the   hispection  of 
John,  and  frequently  examined  by  him;  that 
when  John  advanced  money  or  goods  for  the 
use  of  the  firm,  he  took  the  notes  of  the  firm; 
and  that  defendant  save  notM  to  John  for 
goods  and  money  supplied,  and  (to  use  his  own 
phrase)    "for   equalizmg  the  capital,**   to  the 
amount  of  over  $10,000;  that  immediately  tm 
the  announcement   of  the  death   of  John  (X 
Page,  an  inventory  of  the  goods  in  tba  store 
was  taken  and  placed  in  the  hands  of  Bond, 
the  attorney  of  Sarah  Page,  the  administratrix  j 
that  he  afterwards  settled  fully  and  fairly  sO 
accounts  with  the  administratrix  and  her  at- 
torney, and  produces  the  books,  and  the  state* 
ment  of  their  final  settlement  aa  made  out  by 
Robins  and  Agry,  the  referees  chosen  by  ths 
parties  to  make  the  settlement  and  adjust  ths 
accounts,  and  shows   moreover,  by  the  admin- 
istration accounts  filed  by  said  Sarah,  that  hs 
had  paid  her  the  balance  of  over  $17,000  found 
to  be  due  by  him  according  to  the  account  thus 
stated: 

He  asserts,  moreover,  that  John  owned  hot 
one  half  of  the  brig  Emmeline,  which  the  ad- 
ministratrix afterwards  sold  to  the  defendant 
for  the  sum  of  $3,000,  with  which  she  charged 
herself  in  her  administration  account.  And 
finally,  the  answer  relies  on  the  settlement  of 
accounts  thus  made  more  than  twenty-fivs 
years  before  the  filing  of  the  bill,  aa  a  bar  to  all 
further  account,  especially  after  so  great  a 
lapse  of  time,  when  papers  are  lost,  witnessee 
dead,  and  transactions  forgotton,  and  pleadi 
the  statuce  of  limitations. 

Statutes  of  limitation  form  a  part  of  the  leg- 
islation of  every  government,  and  are  necessary 
to  the  peace  and  repose  of  society.    When  thej 
are  addressed  to  courts  of  equity  as  well  as  to 
courts  of  law,  as  they  seem  to  be  in  all  cases  of 
concurrent  jurisdiction   (aa  in  matters  of  ac- 
count), they  are  equally  obligatory  on  eadi 
court.     In   other  cases,  courts  of  equity  act 
upon  *the  analogy  of  limitations  at  law,  r*82f 
and  sometimes  upon  their  own  inherent  doe- 
trine  of  discouraging,  for  the  peace  of  society, 
antiquated  demands,  by  refusmg  to  interfere 
where  there  has  been  gross  laches  or  unreason- 
able delay.    They  also  interfere  in  many  caeee 
to  prevent  the  bar  of  the  statutes,  where  it 
would  be  inequitable  or  unjust;  as,  for  exam- 
ple, if  a  party  has  perpetrated  a  fraud  whieb 
has  not  been  discovered  till  the  statutable  bar 
may  apply  to  it  in  law,  courts  of  equity  will 
interpose  and  remove  the  bar  out  of  the  way  of 
the  injured  party.    In  cases  of  mistake  also,  u 
well  as  fraud,  they  will  not  consider  the  stat- 
ute as  running  till  after  the  discovery  of  the 
mistake,  as  laches  cannot  be  imputed  to  the  ia* 
jured  party  till  the  discovery  of  the  fraud  or 
mistake  has  been  made.     2  Story's  Eq.  sea 
1620.     But   aa  lapse  of  time  neceasarily  ob- 
scures the  truth  and  destroys  the  evidence  ef 
past  transactions,  courts  of  chancery  will  exeh 
else  great  caution  in  sustaining  bills  whidi  seek 
to  disturb  them.    They  will  hold  the  complais- 
ant to  stringent  rules  of  pleading  and  evideaee, 
and  require  him  to  make  out  a  elear  etie. 
Charges  of  fraud  are  easily  made,  and  lapse  of 
time  affords  no  reason  for  relaxing  the  rulee  of 
evidence  or  treating  mere  suspicion  as  proof. 

Howard  7. 
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If  a  defendant  can  be  compelled  to  open  set- 
tled accounts,  to  explain  or  prove  each  item, 
after  a  lapse  of  near  thirty  years,  by  general 
allegations  of  fraud — if  the  fraud  can  be  proved 
by  his  inability  to  elucidate  past  transactions 
after  so  great  a  length  of  time,  or  by  showing 
some  slips  of  recollection,  or  by  contradicting 
him  In  some  collateral  facts  by  the  frail  recol- 
lection of  other  witnesses — ^no  man's  property 
or  reputation  would  be  safe. 

A  complainant,  seeking  the  aid  of  a  court 
of  chancery  under  such  circumstances,  must 
state  in  his  bill  distinctly  the  particular  act  of 
fraud,  misrepresentation,  or  concealment^ 
must  specify  how,  when,  and  in  what  manner, 
it  was  perpetrated.  The  charges  must  be 
definite  and   reasonably    certain,    capable    of 

firoof,  and  clearly  proved.  If  a  mistake  is  al- 
eged,  it  must  be  stated  with  precision,  and 
made  apparent,  so  that  the  court  may  rectify 
it  with  a  feeling  of  certainty  that  they  are  not 
committing  another,  and  perhaps  greater,  mis- 
take. And  especially  must  there  be  distinct 
averments  as  to  the  time  when  the  fraud,  mis- 
take, concealment,  or  misrepresentation  was 
discovered,  and  what  the  discovery  is,  so  that 
the  court  may  clearly  see,  whether,  by  the  ex- 
ercise of  ordinary  diligence,  the  discovery  might 
not  have  been  before  made. 

Every  case  must,  of  course,  depend  on  its 
ovm  peculiar  circumstances,  and  there  would 
be  little  profit  in  referring  to  the  very  numer- 
ous cases  to  be  found  in  toe  books  on  this  sub- 
ject. In  the  case  of  Michoud  v.  Girod,  4  How. 
880*]  604,  lately  decided  in  *this  court,  trans- 
actions were  investigated  after  a  lapse  of  more 
than  twenty  vears;  but  the  facts  proving  the 
fraud  were  all  on  record,  and  were  not  dis- 
puted. The  false  accounts  made  out  against 
the  estate  of  the  deceased  by  the  executors 
were  on  file,  and  their  iniquity  was  apparent  on 
their  face.  Moreover,  the  complainants  resided 
in  Europe,  and  were  kept  in  ignorance  of  their 
rights,  and  hindered  from  prosecuting  them  by 
the  promises,  threats,  and  fraud  of  the  guilty 
parties. 

In  this  case,  the  complainant  seeks  to  open 
an  account  stated  and  settled  twenty-six  years 
before  the  filing  of  his  bill,  and  this  account 
not  rendered  by  the  defendant  to  a  woman  un- 
acquainted with  busiiicss,  and  received  by  her 
without  examination,  but  stated  from  the 
books,  by  referaes  or  arbitrators  chosen  for  the 
purpose,  and  in  the  nature  of  an  award  be- 
tween  the  parties,  executed  and  acquiesced  in 
by  both  without  complaint  for  a  quarter  of  a 
century. 

Six  years  is  a  statute  bar  to  an  action  of  ac- 
count, both  at  law  and  in  equity.  Has  the 
complainant  stated  in  his  bill,  and  sustained 
by  proof,  such  a  case  as  would  justify  the  inter- 
ference of  a  court  of  equity  after  so  great  a 
lapse  of  time? 

1.  Has  he  discovered  anything  which  was 
not  as  open  to  discovery  by  himself  or  his 
predecessor  in  the  administration,  more  than 
twenty  years  before? 

2.  Has  he  shown  any  fraud,  misrepresenta- 
tion, or  concealment,  practiced  by  the  defend- 
ant on  Sarah  Page,  and  <*made  it  palpable  to 
the  court,"  so  that  it  would  be  justified  in  di- 
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reeting  the  whole  account  to  ba  opened  and 
taken  de  novo  7 

8.  Or  has  such  clear  mistaka  or  omission 
been  shown  with  regard  to  any  of  the  items  of 
the  account,  that  the  court  would  grant  lib* 
erty  to  the  complainant  to  surcharge  and  falsi- 
fy generally,  or  as  to  any  particular  item 7 

In  order  to  repel  the  imputation  of  laches, 
the  complainant  states  that  ne  did  not  take  out 
letters  of  administration  de  bonis  non  on  the 
estate  of  John  0.  Page  till  the  year  1834,  eight 
years  after  the  death  of  Sarah  Page,  the  ad- 
ministratrix, and  six  years  after  his  marriage 
with  one  of  the  heirs;  "that,  on  examining  the 
papers  and  accounts,  he  discovered  that  there 
was  a  considerable  amount  of  property  of  said 
estata  included  in  the  inventory  whidi  had  not 
been  administered  b^  said  Sarah  in  her  life- 
time; that,  in  pursuing  the  inquiry,  he  gradu- 
ally obtained  information  by  various  means,  af- 
forded, in  the  first  place,  bv  the  state  of  thosa 
papers,  and  from  sundry  other  sources  and  con- 
versations with  persons  now  living  or  deceased, 
which  produced  the  persuasion  and  firm  belief 
that  there  was  much  of  said  property  in  the 
hands  and  possession  of  Rufus  K.  Page  which 
has  not  been  exhibited  or  accounted  for  by 
him,"  etc.;  ••'but  that  how  far  the  [•881 
said  Sarah  Page  was  in  the  knowledge  and 
possession  of  afi  the  information  in  respect  to 
the  premises  that  has  come  to  his  knowledge, 
he  is  not  able  to  say,  on  account  of  her  death 
before  he  had  any  reason  or  opportunity  to 
ascertain  the  same."  It  appears,  therefore,  that 
the  complainant  has  discovered  no  fact  of  which 
Sarah  Page  was  ignorant  He  can  specify  no 
misrepresentation,  concea'iment,  or  fraud,  prac- 
ticed by  defendant,  which  has  for  the  first 
time  come  to  light.  He  does  not  state  what 
property  was  not  accounted  for  by  Sarah  Page, 
or  how  she  was  deceived  or  defrauded  by  Rufus. 
In  fact  taking  the  various  bills  and  amend- 
ments together,  it  is  very  plain  that  this  bill 
was  filed  on  suspicion  of  fraud,  and  for  the 
purpose  of  a  discovery  of  facts  from  the  de- 
fendant on  which  to  found  specific  charges  of 
fraud.  It  is  clear,  also,  that  these  suspicions 
had  their  origin,  not  on  the  discovery  of  any 
new  facts  concealed  from  his  predecessor  in 
the  administration,  but  from  his  necessary  ig- 
norance of  facts  of  which  Sarah  Page  and  her 
counsel  must  have  been  fully  conversant,  from 
the  very  nature  and  circumstances  of  the  case. 

When  this  bill  is  devested  of  its  general  and 
vague  charges  of  fraud  in  matters  of  which  the 
complainant  could  have  no  personal  knowledge, 
it  might  well  be  doubted  whether  it  contains 
sufficient  matter  properly  set  forth  to  entitle 
the  complainant  to  call  on  the  defendant,  after 
so  great  a  length  of  time,  to  answer  to  its  al- 
legations and  make  a  discovery  with  regard  to 
facts  so  likely  to  be  forgotten  or  indistinctly 
remembered. 

But,  waiving  this  point,  let  us  examine  the 
specifications  of  fraud  or  mistake  which  some 
attempts  have  been  mode  to  substantiate. 

1.  The  complaint  about  the  ship  Horatio  be- 
ing found  untenable  is  left  out  of  the  amended 
bill,  and  need  not  be  noticed. 

2.  The  bill  denied  that  any  partnership  had 
existed  between  Rufus  and  John  0.  Page;  but, 
after  taking  t^estimony  to  contradict  the  answer 
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nt  Surmu  CouBT  of  t. 

H  lUc  r««peet,  ui  ftmendnMnt,  filed  in  IHl, 
admiU  tbe  partnenhip,  but  ehugu  thkt  the 
tunam  were  different  from  thoee  stated  in  the 
■newer.  On  thla  point,  Uw  enawer,  being  r«' 
•ponalre  to  the  bill,  miut  be  taken  to  be  true 
nnl«M  diepFDTed  hj  two  witneaaes,  or  tome- 
thing  equvalent.  The  memoruidum  In  the 
hendwriting  of  John  O.  Page,  not  being  Higned 
hj  Rnfiu  or  hinuelf,  and  never  communicated 
to  Rufus  or  aaaented  to  by  him,  cannot  be  re- 
eeived  aa  evidence  of  the  fact. 

3.  The  notea  of  Rufua  to  John  for  (10,000,  if 
giTen,  ae  elated  in  the  answer,  to  ehow  the 
amount  of  capital  advanced  to  the  (tore  bj 
John,  are  fully  and  properly  accounted  for. 
SS2*]     *The   refereea   who   stated   these  ae- 


Mpltai  account  had  been  kept,  whether  bj 
credit*  in  the  books  or  siring  the  notes  of  the 
Urm,  wUeh  wonld  be  the  notea  of  Rnfus  K. 
Pa^e.  The  parties  acquainted  with  the  trans- 
action had  no  difficulty  about  it,  and  the  mere 
■uggeatiou  of  a  etranger  to  the  whole  transac- 
tion, now  made,  aome  thirty  year*  afterwards, 
that  possibly  these  notes  were  the  private  debt 
of  Riuus,  and  not  given  to  represent  the  capital 
of  the  store,  cannot  be  received  as  evidence  of 
mistake  or  fraud.  The  answer  being  respon- 
sive to  the  blU,  and  uncontradicted  by  the 
evidence,  is  conclusive  of  the  fact.  The  ae- 
counts  show  that  Rufus  accounted  with  the 
administratrix  for  the  goods  of  the  store  inven- 
toried on  the  decrease  of  John  Page,  for  toe 
capital  of  the  firm,  amounting  to  over  $10,000, 
and  for  John's  share  of  the  profits,  exceeding 
(12,000.  The  complainant  has  wholly  failed 
to  show  any  mistue,  omission,  fraud,  conceal- 
ment, or  misrepresentation,  on  the  part  of  Ru- 
ins E.  Page,  in  connection  with  the  subject. 

4.  The  interest  of  John  O.  Page  in  the  brig 
Emmeline  was  transferred  by  Sarah  Page,  the 
administratrix,  to  Rufus,  and  the  amount  ac- 
eounted  for  by  her  in  the  inventory  and  ad- 
ministration accounts  settled  by  her.  Whether 
the  money  was  paid  to  her  by  Rufus,  as  be 
aaterta  in  his  answer,  or  she  made  a  gift  of  it  to 
him  on  account  of  Uie  known  intention  of  her 
husband  to  ^ve  it  to  him  by  his  will,  ia  wholly 
immaterial  in  this  ease,  aa  the  administrator 
da  bonis  non  can  have  no  concern  with  property 
administered  and  accounted  for  by  his  prede- 
Gceaor  In  the  trust. 

In  the  course  of  the  argument,  the  learned 
counsel  noticed  other  items  of  account,  which 
they  alleged  to  be  erroneously  atated  or  not 
Bufficiently  explained;  but  aa  tbey  were  nc' 
charged  in  the  bill,  they  will  not  be  noticed. 

The  decree  of  the  Circuit  Court  must  there 
fora  be  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Statca  for  the  District  of  Maine, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it   is   now  here   ordered  and   decreed 

gtbis  court,  that  the  decree  of  the  aaid  Circuit 
urt  in  this  cause  be,  and  tbe  same  is  here- 
hj  affirmed,   with  coati. 
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Ill  mo  case   was   formerly  h 

J.      and  is  reported  in  8  Howard,  773. 

Being  sent  down  to  the  Circuit  Court  under  s 
mandate  from  this  court.  It  came  up  for  trial 
before  the  Circnit  Court  In  May,  1846,  when 
sundry  proceedings  took  place  before  that 
court  which  it  Is  not  uecessaiy  to  specify.  Tbi 
reanlt  waa,  a  judgment  in  favor  of  the  UaiM 
States,  from  whidi  King  and  Coxe  sued  oat  a 
writ  of  error,  and  brought  the  caae  again  baton 
this  court. 

Whilst  so  pending,  this  court,  on  the  Itlh  sF 
February,  1848,  passed  the  following  order, 
which  waa  announced  by  Ur.  Chief  Jwtics 
Taney: 

Howard  T. 
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•]•  King  and  CoxelSXTnitS'^^^^^ 
•United  SUtesJ     ^^J""^'       '^•™' 

'^pon  examining  the  record  now  before  the 
eourt  and  referring  to  the  points  originally  in 
eontroverty  and  still  remaining  undecided,  the 
court  are  of  opinion,  that  the  matters  in  dis- 
pnte  can  be  more  conveniently  and  speedily 
neard,  and  finally  determined,  b^  re- instating 
the  case  in  this  court  in  the  condition  in  which 
it  stood  at  December  Term,  1844,  previous  to 
the  judgment  rendered  at  that  term;  and  the 
counsel  for  the  respective  parties  having,  upon 
the  recommendation  of  the  court,  consented  to 
re-instate  the  case  in  the  manner  proposed — 

'^t  is  thereupon,  with  the  consent  of  ooun- 
Ml,  as  aforesaid,  ordered,  that  the  judgment 
rendered  in  this  court  at  December  Term,  1844, 
and  all  the  proceedings  thereon,  and  subse- 
quent thereto,  be,  and  the  same  are  hereby  set 
aside  and  vacated,  and  the  case  as  it  stood  at 
term  aforesaid,  previous  to  the  said  judgment, 
re-instated.  And  it  is  further  ordered,  that  it 
be  placed  on  the  docket  of  December  Term, 
1848,  to  be  argued  at  that  term  on  such  day  as 
the  court  may  assign — ^the  United  States  being, 
as  before,  the  plaintiffs  in  error,  and  King  and 
Ooxe  the  defendants." 

The  case  was  therefore  before  the  court  just 
as  it  stood  prior  to  the  argument  of  it,  as  re- 
ported in  3  Howard.  773. 

The  history  of  tne  case  is  there  given,  and 
all  the  documents  upon  which  the  claim  of 
King  and  Coxe  was  founded  are  set  forth  at 
large.  It  is  unnecessary,  therefore,  to  repeat 
them  here. 

The  United  States  beinff  plaintiffs  in  error, 
the  argument  was  openea  and  concluded  by 
Mr.  Tottcey  (Attorney-General),  who  was  re- 
plied to  by  Mr.  Coze  and  Mr.  Gilpin,  on  be- 
half of  the  defendants  in  error. 

All  the  parts  of  their  arguments  are  omitted, 
except  those  which  bear  upon  the  points  de- 
cided by  the  court. 

The  Reporter  has  his  own  notes  of  Mr.  Coxe's 
argument,  but  prefers  to  print  the  argument  of 
Mr.  Gilpin,  as  that  gentleman  has  been  kind 
enough  to  revise  the  notes  of  his  argument. 

Mr.  Tottcey  (Attorney-General),  for  the 
plaintiffs  in  error: 

Whether  the  paper  dated  20th  June,  1797, 
signed  by  the  Baron  de  Carondelet,  was  a  grant 
to  the  Marquis  de  Maison  Rouge  of  a  complete 
title  to  the  thirty  square  leagues,  is  the  princi- 
pal question  presented  upon  the  record.  It  is 
supposed,  that,  under  the  Spanish  or  any  other 
government,  if  a  grant  from  the  sovereign  is 
set  up  and  relied  on,  it  would  be  necessary  to 
appear,  that  there  was  an  intention  to  make 
such  grant.  The  intention  is  the  principal 
835*]  thing.  It  is  the  essence  of  the  act.  *It 
is  the  disposing  will  which  governs,  when  ex- 
pressed. It  lies  at  the  foundation  of  all  law 
and  every  contract.  The  rule  that  the  inten- 
tion must  govern  is  not  the  property  of  any 
one  system,  but  a  maxim  of  universal  law.  If 
such  an  intention  to  make  a  grant  do  not  ap- 
pear, but  the  direct  contrary,  the  supposition 
of  a  grant  is  absolutely  excluded.  And  if  this 
be  the  state  of  the  case  upon  the  face  of  the  as- 
sumed paper  title,  the  result  will  be  fortified, 
if  it  be  possibli^  by  the  fact  that  the  praetieal ' 
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construction  of  both  parties  was  in  aooordanea 
with  it.  Such  is  the  precise  condition  of  the 
grant  now  alleged  as  a  complete  title  in  this 
court. 

It  will  be  necessary  to  see,  1st,  what  was 
agreed  to  be  done,  on  the  part  of  the  Spanish 
government;  2d,  what  was  actually  done,  in 
pursuance  of  that  agreement;  and  id,  in  what 
light  it  was  viewed  by  the  parties  after  it  was 
done,  or  the  practical  construction. 

First,  what  was  agreed  to  be  done  by  the 
Spanish  government.  This  is  in  the  form 
01  a  written  agreement,  clearly  expressed,  and 
not  liable  to  misinterpretation,  bearing  date 
March  17th,  1796.  From  this  paper  it  appears 
there  were  certain  "families  who  proposed  to 
transport  themselves"  to  Louisiana.  The  Mar- 
quis proposes  to  bring  thirty  famUies,  "for  the 
purpose  of  forrainff  an  establishment  with 
them,  on  the  lands  bordering  upon  the  Washi- 
ta." The  government  agrees,  ^st,  to  pay  two 
hundred  dollars  to  every  family  of  two  labor- 
ers, and  in  proportion;  2d.  to  furnish  them 
with  a  guide,  and  provisions,  from  New  Mad- 
rid to  Washita;  3d,  to  pay  for  transportation 
of  their  baggage  and  implements,  not  to  exceed 
three  thousand  pounds  for  each  family;  4th,  to 
give  each  family  of  two  four  hundred  arpents 
of  land,  ten  arpents  by  forty,  and  in  proportion 
for  a  greater  number;  5th,  to  give  the  same  to 
their  European  servants  with  families,  after  six 
years.  This  contract  was  signed,  "that  It 
might  come  to  the  knowledge  of  those  families 
who  propose  to  transport  themselves  hither." 
It  proposes  to  give  nothing  to  anyone  but  the 
thirty  families  who  are  to  constitute  the  estab- 
lishment, and  their  European  servants.  It 
stipulates  to  give  nothing  to  De  Maison  Rouge 
for  his  services,  neither  land  nor  money.  There 
is  not  a  stipulation  in  it  for  his  benefit.  The 
whole  benefit  stipulated,  including  the  land 
promised,  is  to  go  to  the  thirty  families  com- 
posing the  establishment.  The  whole  contract 
was  For  their  benefit.  This  is  the  clear,  ex- 
press, unequwocal  contract  at  the  outset,  and 
there  is  no  pretense  that  it  was  ever  modified. 

The  compensation  to  De  Afoison  Rouge  for 
his  services  was  to  be  derived  elsewhere,  if  he 
had  any;  either  from  collateral  advantages,  or 
through  the  emigrants,  or  in  some  other  mode, 
which  does  not  appear,  except  in  the  case  of 
Alexander  ^Lawrence,  where  the  Mar-  [*8S4I 
quis  secured  the  right  to  take  to  himself  either 
the  money  or  the  land.  This  was  the  contract, 
"for  the  establishment  on  the  Washita  of  the 
thirty  families  of  farmers  destined  to  cultivate 
wheat,"  which  was  approved  by  the  king,  "In 
all  its  parts."  Thus,  and  thus  only,  it  became 
obligatory  upon  the  Spanish  government,  and 
its  officers  derived  their  authority  to  carry  it 
into  effect.  The  effect  of  it  was  to  constitute 
the  Marquis  de  Maison  Rouge  an  agent  of  the 
Spanish  government;  it  clothed  him  with  au- 
thority to  act  in  its  name;  it  was  his  letter  of 
credence  to  the  emi^ants  who  proposed  to 
come;  and  that  was  its  avowed  object,  as  ex- 
pressed in  the  concluding  paragraph.  When 
used  by  the  agent  in  treatmg  with  the  emi- 
grants,  and  acted  upon  by  them,  it  became  a 
complete  and  perfect  contract  between  the  Span* 
ish  government  on  the  one  hand,  and  the  emi- 
grants on  the  other,  by  which  they  were  entl* 
Ued  to  demand  of  the  government  the  stipulat- 


SUPBBMB  OOUBT  OT  THB  UnITE3>  8TATB8. 


ed  benefits.  Thus  far,  then,  there  it  no  inten- 
tion manifested  by  the  Spanish  government  to 
bestow  these  benefits  upon  the  government 
aj^nt,  or  to  permit  them  to  be  intercepted  by 
him;  but  the  express  language  of  the  contract, 
which  received  the  royal  assent,  shows  the  di- 
rect contrary  in  every  particular.  Having  this 
safe  ground  at  the  outset — certain  knowledge 
of  the  previous  contract,  of  the  land  promised 
to  be  given,  of  the  persons  to  whom  it  was  to 
be  given,  and  of  the  agency  of  De  Maison 
Rouge — it  will  be  difficult  to  go  astray  after- 
wards, in  tracing  the  acts  of  public  function- 
aries, done  in  pursuance  of  this  contract,  and  by 
virtue  of  this  authority. 

The  absence  of  the  usual  formalities  tends 
strongly  to  show  that  here  was  no  grant  or  con- 
cession. There  was  no  petition  for  a  grant  to 
De  Maison  Rouge.  He  did  not  ask  for  any 
land.  There  is  no  decree  or  adjudication  grant- 
ing a  petition.  There  is  no  warrant  of  location, 
permit  to  occupy,  or  any  other  formality,  giv- 
ing him  possession,  with  promise  of  title  upon 
performance  of  the  usual  or  the  stipulated  con- 
ditions. There  was  no  consideration  proceed- 
ing from  him,  moving  the  government,  or  that 
could  be  supposed  to  move  the  government,  to 
grant  to  him  this  territorv  with  the  colonies 
upon  it.  He  had  introduced  no  emigrant  at  his 
own  expense.  The  government  had  introduced 
all  the  families  at  its  own  expense.  It  had  paid 
their  transportation,  furnished  them  with 
guides  and  provisions,  ffiven  them  a  bounty  in 
money,  and  promised  them  and  their  servants 
lands  in  proportion  to  their  numbers.  It  had 
eren  paid  the  expenses  of  De  Maison  Rouge,  as 
appears  by  the  letter  of  Baron  de  Carondelet 
of  the  1st  of  August,  1796,  to  Filhiol,  the  com- 
mandant of  the  post.  "The  journey  of  M. 
Maison  Rouge  has  cost  more  than  five  hundred 
dollars." 

887*]  *Dut  to  come  to  the  paper  alleged  to 
be  a  grant  to  De  Maison  Rouge.  Why  should 
the  Spanish  government  give  the  whole  terri- 
tory to  him?  It  does  not  appear,  upon  the  face 
of  the  instrument,  that  the  government  intend- 
ed a  benefit  to  him.  The  words  are,  'We  des- 
tine and  appropriate  for  the  establishment  of 
the  aforesaid  Marquis  de  Maison  Rouge."  It 
is  called  his  establishment  by  way  of  distinc- 
tion. Here  is  no  grant  in  form  to  him,  nor  to 
any  other  person.  The  instrument  does  not 
name  any  grantee,  nor  contain  words  of  grant. 
All  the  precedents  require  both.  The  instru- 
ment begins  with  the  cause  of  the  designation 
of  the  land.  Because  the  establishment  was 
nearly  complete,  it  had  become  desirable  to  re- 
move, for  the  future,  all  doubt  respecting  other 
families  or  new  colonists  who  might  come  to 
establish  themselves.  The  lands  are  expressly 
designated  for  the  establishment,  and  the  orig- 
inal contract,  the  Idng's  approval,  and  the  re- 
cital in  this  instrument,  all  show  that  the  es- 
tablishment is  the  colony  of  thirty  families. 
The  fact  that  the  lands  comprised  in  the  figu- 
rative plan,  as  it  is  called,  are  the  identical 
lands  to  be  given  to  the  emigrants  composing 
this  colony,  as  entirely  decisive  against  the  idea 
of  a  grant  to  De  Maison  Rouge.  It  was  not  the 
intention  of  the  Spanish  government  to  require 
the  colonists  to  look  to  him  for  the  title  to 
tbeir  Unda,  but  directly  to  the  government,  who 
Introduced  them,  paid  their  expenses,  gave  them 
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a  bounty  in  money  for  coming,  and  promised 
to  give  them  their  lands  upon  the  condition  of 
inhabiting  and  cultivating  them.    The  govern- 
ment did  not  intend  to  invest  him  with  the 
title,  because  that  would  incapacitate  it  to  per- 
form its  contract  with  the  colonists,  and  with 
the  European  servants  who  should  at  the  end 
of  six  years  have  become  heads  of  familiea 
The  original  contract,  being  specifically  referred 
to,  is  incorporated  in  this  instrument  as  fully 
as  if  recited  verbatim,  and  the  lands  are  desig- 
nated under  it,  for  the  purposes  set  forth  in  it 
There  is  no  escape  from  the  conclusion.    The 
designation  of  the  lands  for  the  colony  is  ex- 
pressly made  "under  the  terms  stipulated  and 
contracted  for"  by  the  Marquis;  and  the  royal 
order  approving  of  that  contract,  and  authoris- 
ing it,  is  expressly  referred  to  by  name,  de- 
scription, and  date.    The  effect  of  this  act  of 
the  government  was  merely  to  prescribe  cerUia 
limits   within   which    these    colonista    should 
receive  their  lands,  when  they  should  become 
entitled  to  them,  and  within  which  other  emi- 
grants  should   not   be   permitted   to   intrude, 
without  the  consent  of  government.    That  is 
the  effect  produced,  and  it  is  the  only  effect  pro- 
duced.   It  does  not  come  up  to  the  standard  of 
an  inchoate  title  to  De  liaison  Rouge.    He  had 
no  title  at  all — ^no  promise  of  title  to  him  upon 
the      performance      of      conditions,      express 
*or   implied,   imposed   by   the   act    of    [*888 
the  parties  or  by  act  of  law. 

Having  thus  shown  what  the  government 
contracted  to  do,  and  what  the  government  had 
done,  and  that  neither  in  the  one  nor  the  other 
was  there  manifested  an  intention  to  convej 
this  land  to  the  Marquis  de  Maison  Rouge,  but 
the  direct  contrary,  it  remains  to  be  seen  how 
the  parties  regarded  it,  and  what  was  the  prac- 
tical construction  given  to  this  instrument  bjr 
both  of  them. 

First,  the  colonial  government  did  not  put 
such  a  construction  upon  it  as  would  vest  in 
him  the  title  to  the  thirty  leagues  square,  and 
require  the  colonists  to  look  to  him,  instead  of 
the  government,  for  their  titles.  They  did  not 
regard  the  land  as  his  property.  The  letters  of 
Biu-on  de  Carondelet  to  Filhiol,  the  comnuui- 
dant  of  the  post,  abundantly  show  this.  Subse- 
quent grants  in  the  same  tracts,  made  by  the 
government  from  time  to  time,  show  it  also. 
The  inventory  made  after  the  death  of  De 
Maison  Rouge  by  Filhiol,  as  commandant,  it 
is  admitted  by  the  claimant,  did  not  contain 
this  land.  This  was  in  April,  1800,  before  tht 
secret  treaty  of  San  lldefonso. 

Second,  the  Marquis  de  Maison  Rouge  put^ 
no  such  construction  upon  this  instrument 
This  is  shown  by  his  letters  to  Filhiol.  In  tbsl 
of  the  2Ist  of  March,  1796,  speaking  of  tbe 
claims  of  a  Mr.  Morrison,  he  says:  "Mr. 
Morrison  alleges  that  M.  Miro  has  promised  to 
him  that  quantity  of  land,  but  he  does  not  ssy 
that  it  was  not  for  him  alone,  but  for  the  six- 
teen families  and  upwards  of  Americans  be 
was  to  have  brought  into  the  country  and  set- 
tled in  the  Prairie  Chatellraud.  Moreover,  be 
has  promised  to  discover  a  saline.  He  has  ful- 
filled none  of  these  conditions.  This  extent 
not  having  been  granted  to  him  individually, 
It  still  remains  in  the  domain  of  the  king.  lie 
lias  no  more  right  to  claim  it  than  I  would 
Imve  to  consider  myself  as  proprietor  of  the 
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whole  extent  that  has  been  granted  to  me,  to 
settle  agreeably  to  my  contract  with  the  fami- 
lies that  1  have  announccnl  to  the  ^vemmentt 
and  that  they  know  to  be  In  mission  for  this 
place."  Others  of  the  letters  are  equally  ex- 
plicit. In  his  will,  dated  the  26th  of  August, 
1709,  which  is  subsequent  to  the  date  of  the 
all^sjed  grant,  he  declares  that  he  possesses 
property  in  Paris,  Berrjr,  and  Querry,  which  had 
been  confiscated;  he  gives  a  house  and  land 
which  he  had  purchased,  to  his  maid  servant; 
and  he  also  mentions  the  place  where  he  has  all 
the  articles  necessary  to  build  a  saw-mill  for 
cutting  plank,  and  a  pump  auser.  But  there 
is  no  mention  of  this  tract  of  thirty  square 
leagues,  which  is  now  claimed  as  his  property. 
He  nominates  Louis  Bouligny  his  legatee  under 
a  universal  title:  "And  also  the  residue  and  re- 
839*]  mainder  of  my  *goods,  rights,  and  ac- 
tions, as  well  within  as  out  of  this  province,  in 
case  my  parents  are  dead,  I  constitute  and 
name  for  my  sole  and  universal  heir  the  afore- 
said Louis  Bouligny."  The  defendants  now 
claim  the  absolute  title  to  thirty  square  leagues 
of  land  under  this  clause  of  the  will,  by  this  de- 
scription of  ^ods,  rights,  and  actions. 

Tliird,  the  inventory  which  was  made  by  the 
government  officer  does  not  include  this  land. 
It  was  made  when  the  agent  of  the  legatee  was 
present,  sent  from  New  Orleans  to  look  after 
the  property  of  the  deceased.  Filhiol  states 
that  he  made  the  inventory  "in  presence  of  M. 
Michael  Pommier,  charged  with  a  power  from 
M.  Louis  Bouligny,"  but  there  was  not  any 
land  mentioned  in  the  said  inventory. 

Mr.  Gilpin,  for  the  defendants  in  error: 

Under  the  decision  of  this  court  at  the  last 
term,  this  case  is  now  presented  as  if  the  de- 
cree and  opinion  given  in  January  Term,  1845 
(3  Howard,  784),  had  never  been  made.  The 
case  was  then  treated  as  an  appeal,  presenting 
for  revision  all  the  facts  and  law.  it  was,  in 
fact,  a  petitory  action  brought  here  by  a  writ 
of  error;  and,  having  been  tried  below  without 
a  jury,  under  the  provisions  of  the  Louisiana 
Code  of  Practice,  art.  494,  495,  which  are 
adopted  by  the  Act  of  Congress  of  the  26th 
of  May,  1824,  4  Stat,  at  Large,  63,  the  finding 
of  the  court  on  all  matters  of  fact  was  con- 
clusive, and  not  subject  to  revision.  Par- 
sons V.  Armor,  3  Pet.  414;  Hyde  v.  Booraem, 
16  Pet.  109,  176;  Minor  v.  Tillotson,  2  How. 
394. 

It  appeared,  too,  on  the  argument  at  the 
last  term,  that  the  record  before  the  court  in 
1845  was  extreme! V  imperfect — not  presenting 
all  the  evidence  which  was  before  the  Circuit 
Court,  as  required  by  the  Louisiana  practice 
on  appeals  (Thayer  v.  littlefield,  5  Rob.  163; 
Farkhill  v.  Locke,  15  La.  443;  Mitchell  v.  Jew- 
ell, 10  Martin,  645;  Davis  t.  Darcey,  1  New 
Series,  589),  nor  correctly  exhibiting  the  char- 
acter of  some  of  the  material  evidence  whidi 
was  presented.  The  depositions  on  which  this 
court  mainly  relied,  as  establishing  the  certifi- 
cate of  Trudeau  to  the  piano  figurativo  to  be 
antedated  and  fraudulent  (3  Howard,  785),  were 
shown  to  be  ex-parte,  and  to  have  ben  con- 
tradicted by  many  witnesses  whose  evidence  did 
not  appear  in  the  record. 

What  we  are  now  to  discuss  is,  therefore,  a 
case  presented  by  a  writ  of  error,  founded  on 
an  allegation  of  an  arroiMoui  indgmaat  «l  iha 
IS  Ii.  ad.  ^^^ 


Circuit  Court  of  Louisiana  on  certain  points  bi 
law  apparent  on  the  record. 

What  was  the  case  before  the  Circuit  Court  T 

By  the  Treaty  of  the  30th  of  April,  1803, 
sec.  3,  8  Stat,  at  ^Large,  200  all  the  [*840 
inhabitants  of  Louisiana,  at  the  time  of  cession, 
were  protected  in  the  full  enjoyment  of  their 
property— «very  species  of  property,  real  and 
personal,  whether  held  by  complete  or  inchoate 
titles.  Soulard  v.  United  SUtes,  4  Pet  511; 
Delassus  v.  United  States,  9  Pet.  117.  The 
defendant  King  is  in  possession  of  a  tract  of 
4,666  acres  on  the  west  bank  of  the  Washita, 
from  which  the  United  States  seek  to  evict 
him.  He  has  vouched  in  warranty  his  grantor, 
the  defendant  Coxe,  in  the  mode  prescribed  by 
the  law  of  Louisiana.  Civil  Code,  sees.  2476, 
2493;  Code  of  Practice,  sees.  378,  380,  884. 
Coxe  has  answered,  and  claims  to  have  been 
the  owner  under  a  title  deriyed  directly  from 
the  Marquis  de  Maison  Rouge,  to  whom  tha 
Spanish  government  granted,  on  the  20th  of 
June,  1797,  a  large  tract,  which  continued  to 
be  the  property  of  his  devisee  at  the  time  of 
the  treaty,  and  of  which  the  tract  in  contro* 
versy  is  part.  Coxe  also  asks,  by  way  of  re* 
convention  (Code  of  Practice,  sec  375),  that  hit 
own  title  to  two  thirds  of  the  whole  tract 
granted  to  llfaison  Rouge  may  be  confirmed; 
the  other  one  third  being  vested,  as  he  alleges, 
in  the  heirs  of  Turner,  as  set  forth  in  a  docu- 
ment describing  their  respective  interests,  and 
marked  Schedule  A.  On  the  trial,  much  evi- 
dence, documentary  and  parol,  was  offered  on 
the  part  of  the  defendants  to  maintain,  and  on 
the  part  of  the  United  States  to  deny,  the 
validitT  of  the  grant  to  Maison  Rouge,  and  the 
title  of  the  defendants  under  it.  It  was  chief- 
ly denied  on  three  grounds:  first,  that  the  grant 
of  the  20th  of  June,  1797,  was  connected  with, 
or  supplementary  to,  a  contract  made  on  the 
17th  of  March,  1795,  between  the  Spanish  gov- 
ernment and  Maison  Rouge,  for  the  settlement 
of  emigrant  families  at  Washita,  the  condi- 
tions of  which  agreement,  it  was  contended,  had 
not  been  fulfilled  by  him;  second,  that  the  land 
embraced  in  the  grant  had  never  been  separated 
by  a  survey  from  the  royal  domain,  the  one 
certified  by  Trudeau  being  alleged  to  be  ante- 
dated and  fraudulent;  and,  third,  that  the  de- 
fendant Coxe  had  estopped  himself  from  all 
claim  under  the  grant  by  accepting  a  league 
square,  which  was  patented  to  him  by  the 
United  States  on  the  20th  of  December,  1842, 
pursuant  to  provisions  of  the  Act  of  Congress 
of  the  29th  of  April,  1816,  3  SUt.  at  Large,  328. 
The  Circuit  Court  disuiissed  the  plea  of  re- 
convention, found  the  grant  of  the  20th  of 
June,  1797,  to  be  valid,  and  adjudged  the  title 
of  the  defendants  to  be  good.  A  full  o^^inion 
was  prepared,  filed,  and  is  annexed  to  the 
record,  setting  forth  the  grounds  oa  which  the 
decree  was  made. 

What  error  of  law  in  these  proceedings  ap- 
pears by  the  record  to  have  been  committed  by 
the  court? 

No  exception  was  taken  at  the  trial  to  the 
opinion  of  the  *court,  or  to  the  iudg-  [*841 
ment;  bills  of  exceptions  were  taicen,  both  by 
the  plaintiffs  and  defendants,  to  decisions  im 
regard  to  the  admission  and  rejection  of  evi- 
dence; no  other  exceptions  appear  upon  the 
leoorda 
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Althougb  the  decUIons  excepted  to  b^  the 
defendants  are  clearlv  erroneous,  yet  it  is  not 
now  material  to  inquire  into  them,  as  the  judg- 
ment of  the  court  is  in  their  favor.  It  would 
be  material  so  to  do,  if  the  decision  of  this 
court  should  be  in  favor  of  the  plaintiffs,  and 
they  entitle  the  defendants.  In  that  event,  to 
the  protection  of  a  venire  de  novo  instead  of  a 
final  judgment  against  them,  so  that  they  may 
have  the  benefit  of  the  evidence  of  which  the 
decisions  excepted  to  deprived  them. 

Was  there  any  error  in  law  in  the  decisions 
excepted  to  by  the  plaintiffs? 

The  first,  fourth,  and  fifth  bills  of  exceptions 
have  been  abandoned  by  the  Attorney- General. 

Was  there  any  error  in  law,  in  the  form  or 
substance  of  the  judgment  itself,  on  a  review 
of  which  by  this  court  it  can  be  legally  re- 
versed? 

No  exception  has  been  taken  to  the  opinion 
of  the  Circuit  Court,  or  any  portion  of  it; 
there  is  no  agreed  case;  there  is  no  agreed  or 
reported  statement  of  facts;  there  is  no  testi- 
mony reduced  to  writing  and  sent  up  by  the 
clerk;  there  is  no  certificate  that  all  the  evi- 
dence received  in  the  Circuit  Court  is,  directly 
or  indirectly,  before  this  court.  If,  then, 
there  is  any  error  (beyond  those  in  the  bills  of 
exceptions  already  disposed  of),  it  must  be  in 
the  mere  terms  and  language  of  the  decree 
itself.  Now,  the  rules  by  which  this  is  to  be 
ascertained  are  incontrovertible.  So  far  as  the 
decree  establishes  a  matter  of  fact,  it  is  con- 
clusive, and  cannot  be  revised.  Penhallow  v. 
Doane,  3  Dall.  102;  Wiscart  t.  Dauchy,  3  Dall. 
327;  Jennings  v.  Thomas,  3  Dall.  336;  United 
States  V.  Casks  of  Wine,  1  Pet.  650;  Parsons 
V.  Bedford,  3  Pet.  434;  United  States  v.  Eliason, 
16  Pet.  301;  Minor  v.  Tillotson,  2  How.  394; 
Phillips  V.  Preston,  6  How.  289.  So  far  as  the 
decree  establishes  a  matter  of  law  dependent  on 
a  certain  state  of  facts,  it  is^conclusive,  unless 
there  be  a  formal  exception  taken  to  such  de- 
cision, with  a  statement  of  all  the  facts  neces- 
sary to  its  revision.  Dunlop  v.  Monroe,  7 
Cranch,  270;  Walton  v.  United  States,  0  Wheat. 
657;  Parsons  v.  Armor,  3  Pet.  414;  Carver  v. 
Jackson,  4  Pet.  80;  Hyde  v.  Booraem,  16  Pet. 
169, 176;  Phillips  v.  Preston,  5  How.  289;  Louis- 
iana Code  of  Practice,  sees.  488,  489,  495;  Por- 
ter T.  Dugat,  9  Martin,  92;  Mollew  v.  Thomp- 
son, 9  Martin,  275;  Kimball  v.  Lopez,  7  La. 
175.  It  is  a  presumption  of  law,  that  If  any 
state  of  facts  would  sustain  the  decree,  such 
state  of  facts  was  established  in  the  Circuit 
842*]  Court.  Campbell  v.  Patterson,  ^7  Verm. 
89;  Butler  v.  Despalir,  12  Martin,  304;  Mitchell 
V.  White,  6  N.  S.  409;  Hill  v.  Tuzzine,  1  N.  S. 
699;  Piedbas  v.  Milne,  2  N.  S.  637;  Fits  v. 
Cauohois,  2  N.  S.  266;  Miller  v.  Whittier,  0  Ijbl. 
72;  Love  v.  Banks,  3  La.  481.  These  rules  ap- 
ply as  well  to  a  decree  of  a  court  authorized  to 
decide  matters  of  fact,  as  to  the  verdict  of  a 
jury.  Mayhew  v.  Thompson,  6  Wheat.  130; 
Livingston  v.  Story,  9  Pet.  656;  Reynolds  v. 
Rogers,  6  Hamm.  172;  Franklin  Bank  v.  Buck- 
ingham, 12  Ohio,  482;  M'Girk  v.  Chauvin,  3 
Missouri,  237.  Even  if  the  decree  is  obscure  or 
defective  In  form,  or  contains  what  is  surplus- 
age, vet  it  is  sufficient  if  it  follows  the  issue, 
and  finds,  affirmatively  or  negatively,  the  facts 
contested  therein.  Brown  v.  Chase,  4  Mass. 
436;  Deering  r.  Halbert,  2  Litt.  2d2;  Todd  "%. 
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Potter,  1  Day,  238;  Shepherd  ▼.  Na^lor,  6  Ala. 
638;  Keene  v.  McDonough,  8  La.  187. 

Examine,  by  these  rules  the  errors  alleged 
to  exist  in  the  terms  and  language  of  this 
decree. 

First,  It  la  said  that  the  Circuit  Court  ad- 
judicated the  title  to  lands  for  which  the  Unit* 
ed  States  have  not  sued.  The  language  of  the 
decree  does  not  warrant  this  allegation;  the 
dismissal  of  the  plea  of  reconvention,  shows, 
conclusively,  that  the  decree  was  confined  to 
the  lands  claimed  in  the  petition  of  the  United 
States.  The  introduction  of  the  title  of 
Maison  Rouge  was  by  the  United  States,  in 
their  petition,  wherein  they  declare  It  to  be  a 
pretended  title,  under  which  the  defendants 
set  up  a  claim  which  they  deny.  The  terms 
of  the  decree  (even  If  obscurely  expressed)  are 
inconsistent  with  any  other  judgment  than  that 
of  the  right  of  the  defendant  £ng  to  the  tract 
conveyed  and  warranted  to  him  by  Coxe,  and 
so  described  in  Schedule  A,  which  Is  the  land 
sued  for  bv  the  United  States,  and  no  more. 

Second,  it  is  said  that  the  Circuit  Court  erred 
in  adjudicating  the  instrument  of  the  20th  of 
June,  1797,  to  be  a  grant  to  Maison  Rouge. 
Now,  In  the  first  place,  it  la  to  be  remarked 
that  the  Circuit  Court  do  not  say  this;  their 
decree  Is,  that  the  grant  of  land  under  that  in- 
strument, and  so  held  by  the  defendants,  is 
valid;  that  their  title  to  the  possession  of  it, 
as  against  the  United  States,  is  sufficiently  es- 
tablished, and  that  they  ought  to  be  quieted  io 
that  possession.  Such  decrees  against  a  claim 
of  the  United  States,  in  a  similar  action,  have 
been  sustained  by  this  court  even  where  the 
defendant  has  received  no  formal  Instrument 
of  grant  whatever.  United  States  v.  Fitzgerald, 
16  Peters,  420.  They  will,  in  such  case  protect 
an  equitable  as  well  as  a  strictly  legal  title; 
they  will  not  give  back  to  the  Unit^  States 
property  which  has  been  separated  from  the 
royal  domain.  But,  besides,  if  the  Circuit 
Court  has  *ad judged  this  instrument  [*84S 
to  be  a  valid  grant — a  complete  title  in  form- 
have  they  err^,  or,  if  they  have  erred,  can  thii 
court  revise  such  error? 

Even  if  the  Circuit  Court  committed  an  error, 
this  court  cannot  revise  it.  It  is  a  question  of 
fact.  If  the  instrument  was  signed  by  the  gov- 
ernor— if  it  was  In  the  form  required  by  the 
Spanish  law — if  there  was  a  survey  ascertain- 
ing the  land  granted — if  the  conditions  of  the 
grant  were  performed  by  the  grantee — ^then  the 
instrument  was  a  valid  grant.  All  these  are 
questions  of  fact;  they  have  been  adjudged  af- 
firmatively by  the  Circuit  Court;  they  cannot 
be  revised  here.  If  the « Circuit  Court  erre^ 
their  error  was  in  no  sense  an  error  of  law;  if 
any  state  of  facts  whatever  could  establish,  is 
point  of  law,  such  a  decree  as  they  have  made, 
that  state  of  facts  must  be  presumed  to  have 
been  proved.  In  any  event,  this  decision  of 
the  Circuit  Court  is  not  their  judgment  on  the 
point  at  issue ;  it  is  merely  their  reason  for  the 
judgment;  it  is  mere  surplusage;  if  omitted  eo- 
tirely,  the  decree  would  still  have  been  respos- 
sive  to  the  issue. 

It  is  not,  then,  necessary — it  is  not  even  com- 
petent— for  this  court  to  inquire  whether  the 
grant  of  the  20th  of  June,  1797,  waa  a  valid 
grant,  even  if  the  point  were  presented  by  the 
reeord)  which  it  is  not*    But  were  that  point 
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■zamined,  the  decree  of  the  Circuit  Court  would 
oe  fully  sustained.  The  power  of  the  governor 
to  make  the  grant  is  indisputable;  and  the  lan- 
guage of  the  grant  is,  according  to  the  Spanish 
law,  such  as  U>  convey  an  absolute  title.  Unit- 
ed States  V.  Arredondo,  6  Pet.  728;  United 
States  V.  Clarke,  8  Pet.  436.  It  was  located  by 
a  aurvey — a  piano  flgnrativo-Hnade  by  the  Sur- 
veyor-General. The  conditions  contained  in  It 
were  performed,  and  were  formally  certified  so 
to  have  been  by  the  competent  Spanish  au- 
thorities. The  objections — the  only  objections — 
have  been  two,  both  of  which  are  futile.  The 
genuineness  of  the  certificate  of  the  Surveyor- 
General  was  disputed;  this  objection  has  been 
now  but  faintly  pressed,  if  not  entirely  aban- 
doned. It  rests  on  the  ex  parte  evidence  of  Mc- 
Laughlin, Filhiol,  and  Pommier,  which  will 
not  stand  the  test  of  examination.  The  per- 
formance of  the  conditions  has  been  denied  by 
an  ingenious  argument,  which  seeks  to  con- 
nect the  grant  of  1797  with  the  oontraet  of 
1796,  though  in  reality  the  first  was  meant  to 
supersede  the  last — ^to  take  its  place.  The  con- 
tract involved  the  Spanish  government  in  heavy 
expenditures  and  was  particuli^ly  adverse  lo 
the  policy  of  Morales,  then  becoming  all-power- 
ful m  the  civil  administration  of  Louisiana.  It 
was  considered  by  him  desirable,  especially 
after  the  Treaty  of  1795,  to  promote  large 
settlements  of  foreign  emigrants,  excluding  the 
S44*]  *  Americans;  in  that  part  of  Louisiana, 
but,  at  the  same  time,  to  avoid  the  heavy  ex- 
penditures and  numerous  inconveniences  of  the 
contract  system.  Hence  the  grants  to  Maison 
Rouge  and  Bastrop,  in  lieu  of  the  previous  plan 
of  contracts  and  payments  by  the  government. 
To  suppose  that  the  former  was  a  continuance 
of,  and  not  a  substitute  for,  the  latter,  is  not 
only  unsustained  by  any  evidence,  but  is  ad- 
verse to  the  very  objects  the  Spanish  govern- 
ment sought  to  attain. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  is  one  of  much  interest  to  the  par- 
ties concerned  and  to  the  public 

The  peculiar  practice  of  Louisiana,  which  haH 
been  adopted  in  the  Circuit  Court  for  that  Dis- 
trict has  produced  some  embarrassment  in  this 
case.  According  to  the  laws  of  that  State,  un- 
less one  of  the  parties  demurs  on  trial  by  jury, 
the  court  decides  the  fact  as  well  as  the  law; 
and  if  the  judgment  is  removed  to  a  higher 
court  for  revision,  the  decision  upon  the  fact 
as  well  as  the  law  is  open  for  examination  in 
the  appellate  court.  The  record  transmitted  to 
the  Superior  Court,  therefore,  in  the  State 
practice  necessarily  contains  all  the  evidence 
offered  in  the  inferior  court.  And  as  there  is 
no  distinction  between  courts  of  law  and  courts 
of  equity,  the  legal  and  equitable  rights  of  the 
parties  are  tried  and  decided  in  the  same  pro- 
ceeding. 

In  the  courts  of  the  United  States,  however^ 
the  distinction  between  courts  of  law  and  of 
equity  is  preserved  in  Louisiana  as  well  as  in 
the  other  States.  And  the  removal  of  the  case 
from  the  Circuit  Court  to  this  court  is  regulat- 
ed by  Act  of  Congress,  and  not  by  the  practice 
of  Louisiana;  and  the  writ  of  error,  by  which 
•lone  a  case  ean  ba  removed  from  a  drenit 


court  when  sitting  as  a  court  of  law,  brings  up 
for  revision  here  nothing  but  questions  of  law; 
and  if  the  case  has  been  tried  according  to  the 
Louisiana  practice,  without  the  intervention  of 
a  jury,  the  decisions  of  the  Circuit  court  upou 
questions  of  fact  are  as  conclusive  as  if  they 
had  been  found  by  the  jury. 

When  this  case  was  tried  in  the  Circuit 
Court,  neither  partv  demanded  a  jury,  and  the 
questions  of  fact  which  arose  in  it  were  decided 
by  the  court.  The  record  transmitted  on  the 
writ  of  error  set  forth  all  the  evidence,  as  is 
usual  in  appeals  in  the  State  courts;  and  it  ap- 
peared that  the  authenticity  of  ona  of  the  in- 
struments, under  which  the  defendants  in  error 
claimed  titla,  was  disputed,  and  the  oonfiicting 
evidence  upon  that  subject  stated  in  the  record. 
The  Circuit  Court  decided  that  the  paper  was 
authentic,  and  executed  at  the  time  it  bore 
date.  This  Question  was  fully  argued  here,  as 
will  appear  by  the  report  *oi  the  case  [*846 
in  3  Howard,  773;  and  the  attention  of  the 
court  not  having  been  drawn  to  the  dilTerenoc 
between  an  appeal  in  the  State  practice  and  the 
writ  of  error  from  this  court,  it  did  not,  in  con- 
sidering the  case,  advert  to  that  distinction. 
And  being  of  opinion  that  the  weight  of  evi- 
dence was  against  the  authority  of  tnat  instru- 
ment, it  rejected  it  as  not  legally  admissible, 
and,  proceeding  to  decide  the  case  as  if  it  were 
not  Mfore  the  court,  it  reversed  the  judgment 
which  the  court  below  had  given  in  favor  of 
the  defendants.  Upon  reconsideration,  however, 
we  were  unanimously  of  opinion,  that  the  de- 
cision of  the  Circuit  Court  upon  this  question 
of  fact  must,  like  the  finding  of  a  jury,  be  re- 
garded as  conclusive;  that  the  writ  of  error  can 
bring  up  nothing  but  questions  of  law;  and 
that,  in  deciding  the  question  of  title  in  this 
court,  the  paper  referred  to  must  be  treated  and 
considered  as  authentie,  and  sufficiently  proved. 
And  in  order  that  the  defendants  mi^ht  have 
the  benefit  of  the  decision  in  the  Circuit  Court, 
the  case  was  re- instated  in  this  court  at  the  last 
term,  to  be  heard  and  decided  upon  the  ques- 
tions of  law  presented  by  the  record,  as  it  was 
originally  brought  up,  without  prejudice  from 
the  former  decision  of  this  court. 

It  has  been  again  argued  at  the  present  term; 
and  the  case,  as  it  appears  upon  the  record,  is 
this: 

It  is  a  petitory  action,  brought  and  proceeded 
in  in  the  Circuit  Court,  according  to  the  Louisi- 
ana State  practice.  The  suit  is  brought  by  the 
United  States  against  Richard  King,  one  of  the 
defendants  in  error,  for  a  parcel  of  land  lying 
in  that  State,  and  described  in  the  petition. 
King  answered,  admitting  that  he  was  in  posses- 
sion of  the  land,  and  elaiming  title  to  it  under 
a  conveyance  with  warranty  from  Daniel  W. 
Coxe,  the  other  defendant;  and  prayed  that  he 
might  be  cited  to  appear  and  defend  the  suit. 
On  the  same  day,  Coxe  appeared  and  answered, 
and  alleged  in  his  defense,  that  the  land  sued 
for  waa  part  of  a  larse  tract  of  land  which  had 
been  granted  by  the  Baron  de  Carondelet  to  the 
Marquis  de  Maison  Rouge,  by  an  instrument  of 
writing,  dated  June  20th,  1707,  which  he  sets 
out  at  large  in  his  answer;  and  by  sundry  inter- 
mediate conveyances,  he  deduces  a  title  from 
Maison  Rouge  to  himself  for  three  fourths  of 
the  entire  tract.  He  insists  that  the  instrument 
of  writing  executed  by  the  Baron  da  CarotLda- 
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let  WM  A  complete  grant  conveying  to  the 
Mkrquis  de  Maieon  Rouge  an  indefeaaible  title 
to  tue  land  therein  mentioned,  and  that,  from 
the  date  of  the  said  instrument,  it  ceased  to  be 
a  part  of  the  royal  domain,  and  became  the 
private  property  of  the  said  Maison  Rou^e.  He 
also  avers  that  this  grant  was  made  m  con- 
sideraticm  of  services  rendered  by  Maison 
S46*]  Rouge  in  settlinff  thirty  ^emi^ant  fam- 
ilies on  the  Washita  Kiver,  in  Louisiana,  un- 
der a  contract  made  by  him  with  the  Baron  de 
Garondelet,  dated  March  17,  1795,  and  approved 
by  the  King  of  Spain  on  the  14th  of  July  in 
the  same  year.  And  he  then  proceeds.,  in  his 
answer,  to  assume  the  character  of  plaintiff  in 
reconvention,  and  prays  that  the  grant  of  the 
20th  of  June,  1797,  to  the  Marquis  de  Maison 
Rouge  may  be  declared  valid,  and  that  he  and 
King  may  be  recognized  to  be  the  lawful  own- 
en  of  the  parts  of  the  said  grant  held  by  them, 
as  described  in  the  answer  of  King,  and  in  a 
schedule  annexed  to  his  (Coxe's)  answer,  and 
that  they  may  be  quieted  in  the  ownership  and 

Sossession  of  the  same,  and  that  the  United 
tates  may  be  ordered  to  desist  from  treating 
and  considering  any  part  of  said  grant,  as  des- 
ignated in  a  certain  survey  by  Jonn  Dinsmore, 
referred  to  particularly  in  his  answer,  as  pub- 
lic property. 

Upon  this  issue  the  parties  proceeded  to  take 
testimony,  which  is  set  out  in  full  in  the  rec- 
ord. A  great  part  of  it  is  immaterial,  and 
much  of  it  relates  to  questions  of  fact  which 
were  disputed  in  the  Circuit  Court.  This  mode 
of  making  up  the  record,  which  is  borrowed 
from  the  State  practice,  is  irregular,  and  unnec- 
essarily enchances  the  coets  when  a  case  comes 
up  on  writ  of  error.  In  cases  where  there  is  no 
jury,  the  facts,  as  decided  by  the  court,  ought 
regularly  to  be  stated,  and  inserted  in  the  rec- 
ord, provided  the  parties  cannot  agree  on  a 
statement.  This  is  most  usually  done  by  the 
court  in  pronouncing  its  judgment.  In  this 
ease,  there  is  a  statement  by  the  judge  who 
decided  the  case,  containing  his  opinion  both 
on  the  facts  and  the  law,  and  which  is  attached 
to  the  record,  and  has  been  sent  up  with  it. 
But  this  opinion  appears  to  have  oeen  filed, 
not  only  after  the  suit  had  been  ended  bv  a 
final  judgment,  but  after  a  writ  of  error  had 
been  served  removing  the  case  to  this  court. 
This  statement  of  the  judge  cannot,  therefore, 
be  regarded  as  part  of  the  record  of  the  pro- 
ceedings in  the  Circuit  Court,  which  the  writ 
of  error  brings  up,  and  cannot  therefore  be  re- 
sorted to  as  a  statement  of  the  case.  And  as 
there  is  no  case  stated  by  consent,  it  is  neces- 
siry  to  examine  whether  the  facts  upon  whidi 
the  questions  of  law  arise  sufliciently  appear  in 
the  record  to  enable  this  court  to  take  eogni- 
lance  of  the  case. 

As  we  have  already  said,  the  action  brought 
by  the  United  States  is  what,  in  the  practice  of 
Louisiana,  is  called  a  petitory  action,  and  is  in 
the  nature  of  an  ejectment  in  a  court  of  com- 
mon law.  Lb  a  State  court  where  there  is  no 
distinction  between  courts  of  law  and  courts 
of  equity,  the  plaintiff  in  a  petitory  action 
might  recover  possession,  or  a  defendant 
de^pd  himself,  under  an  equitable  title.  But 
847*]  the  distinction  between  law  *and 
equity  iB  recognized  everywhere  in  the  ju- 
rlsprudeDCB  of  Um  United  Statet,  and  j^re- 
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vails  (as  this  court  has  repeatedly  deddad) 
in  the  State  of  Louisiana,  as  well  as  la  other 
States.  And  if  these  defendants  had  possessed 
an  equitable  title  against  the  United  States,  as 
contradistinguished  from  a  legal  one,  it  would 
have  been  no  defense  to  this  action.  But  no 
such  title  is  set  up,  nor  any  evidence  of  it  of- 
fered. The  defendants  claim  under  what  they 
insist  is  a  legal  title,  derived  by  the  Marquis 
de  Maison  Rouge  from  the  Spanish  authorities. 
Under  the  treaty  with  Spain,  the  United 
States  acquired  in  sovereignty  all  the  lands  in 
Louisiana  which  had  not  before  been  granted 
by  the  Spanish  government,  and  severed  as  pri- 
vate property  from  the  royal  domain.  It  was 
incumbent,  therefore,  upon  the  defendants,  to 
show  that  the  land  in  question  had  been  so 

S anted  bv  the  Spanish  authorities;  otherwise 
e  United  States  were  entitled  to  recover  it 

The  defendants,  in  their  answer,  allege,  that 
it  is  part  of  a  tract  of  land  that  was  granted  to 
the  iiarquis  de  Maison  Rouge  by  an  instru- 
ment of  writing  executed  by  the  Baron  de 
Garondelet  in  1797.  This  instrument  refers  to 
the  royal  order  of  1795,  and  the  figurative  plan 
of  Trudeau.  The  defendant  Coxe  also  refers  in 
his  answer  to  these  instruments,  as  containing 
a  part  of  the  evidence  of  this  title;  relying  up- 
on the  paper  of  1795  as  showing  the  servicss 
which  formed  the  consideration  of  the  instru- 
ment upon  which  he  relies  as  a  grant.  These 
instruments  were  all  received  by  the  Circuit 
Court  as  authentic  and  sufficiently  proved,  and 
are  set  forth  at  large  in  the  record.  The  oues- 
tion  between  the  United  States  and  the  defend- 
ants is,  whether,  according  to  the  Spanish  lawi 
at  that  time  in  force  in  the  province  of  Loui- 
siana, the  instrument  of  vrritmg  dated  in  1707 
passed  the  title  to  the  land  described  in  the 
figurative  plan  of  Trudeau  to  the  Marquis  de 
Nfaison  Rouge,  as  his  private  property. 

This  is  a  question  of  law  to  be  decided  by 
the  court.  And  it  is  altogether  immaterial  to 
that  decision  to  inquire  what  emigrants  were 
introduced  b^  Maison  Rouge,  or  what  author- 
ity he  exercised  within  the  territory  in  ques- 
tion, because  whatever  was  done  by  him  is  sd- 
mitted  to  have  been  done  under  and  by  virtue 
of  the  authority  derived  from  the  instrumenti 
before  mentioned;  and  it  depends  upon  their 
construction  to  determine  whether  it  was  done 
as  the  agent  of  the  government  or  as  owner  of 
the  land.  His  acts  cannot  alter  their  construc- 
tion. 

Confusedly,  therefore,  as  this  record  hsi 
been  made  up,  and  loaded  as  it  is  with  irrele- 
vant and  unnecessary  parol  testimony,  the  facts 
upon  which  the  question  of  title  arises  are  si 
fully  before  *U8  as  if  they  had  been  set  [*848 
forth  in  the  form  of  a  case  stated;  the  disputed 
Question  as  to  the  authority  of  the  plan  of  Tru- 
deau being,  so  far  as  this  writ  of  error  is  con* 
cemed,  finally  settled  by  the  decision  of  the 
Circuit  Court. 

We  proceed,  then,  to  examine  the  qnestioo 
of  title,  and  to  inquire  whether  the  land  in  quei- 
tion  was  conveyed  to  the  Marquis  de  MaiiOD 
Rouge  by  the  Spanish  authorities  before  the  eei- 
sion  to  the  United  States. 

The  paper  executed  in  1795  is  evidently  s 
contract  to  bring  emigrants  into  the  provinea 
and  not  a  grant  of  land.  But  as  the  instrn- 
ment  ralied  on  by  the  defendants  as  a  gnat 
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refen  to  this,  and  is  founded  upon  it,  it  is 
necessary  to  examine  particularly  the  stipula- 
tions contained  in  it,  m  order  to  ascertain  its 
object,  and  to  see  what  rights  were  intended  to 
be  conferred  in  the  land  destined  for  the  pro- 
posed settlement,  and  to  whom  they  were  to  be 
granted. 

This  agreement  states  that  the  Marquis  de 
Maison  ]£>use,  an  emigrant  French  Icnignt,  had 
proposed  to  bring  into  the  province  thirty  fam- 
ilies, also  emigrants,  for  tne  purpose  of  form- 
ing an  establishment  with  them  'on  the  lands 
bordering  on  the  Washita  River,  designed 
principally  for  the  culture  of  wheat  and  the 
manufacture  of  fiour.  And  the  provincial  au- 
thorities agreed  to  pay  to  everv  family  one 
hundred  dollars  for  every  useful  laborer  or  ar- 
tificer in  it,  to  furnish  ffuides  from  New  Mad- 
rid or  New  Orleans  to  the  place  of  destination, 
to  pay  the  expenses  of  their  transportation  from 
those  places,  and  to  grant  to  each  family,  con- 
taining two  white  persons  fit  for  agriculture 
ten  arpents  of  land,  extending  back  forty  ar- 
pents,  and  increasing  in  the  same  proportion 
to  those  which  should  contain  a  greater  num- 
ber of  white  cultivators.  And  European 
servants  brought  by  the  emigrants,  bound 
to  serve  six  or  more  years,  if  they  had  fami- 
lies, were  to  be  entitled  to  grants  of  land,  pro- 
portioned In  the  same  manner  to  their  numbers, 
upon  the  expiration  of  their  term  of  service. 

It  will  be  observed,  that  this  contract  con- 
tains no  stipulation  in  favor  of  Maison  Rouge. 
All  the  engagements  on  the  part  of  the  govern- 
ment are  in  favor  of  the  emigrants  who  should 
accept  the  conditions.  Indeed,  it  seems  to 
have  been  no  part  of  the  purposes  of  this  agree- 
ment to  re^pilate  the  compensation  which  ha 
was  to  receive  for  his  services.  Its  only  ob- 
ject, as  appears  by  the  concluding  sentence, 
was  to  make  known  the  offers  made  by  the 
Spanish  government  to  those  who  were  dis- 
posed to  come.  It  was  therefore  to  be  shown 
by  the  Manj^uis  to  those  whom  he  invited  to 
remove  to  his  establishment,  and  it  does  not 
appear  to  have  been  thought  necessary,  and 
perhaps  was  not  desirable,  that  his  compensa- 
849*]  tion  or  his  interest  in  ^forming  the 
colony  should  be  made  publie.  That  was  a 
matter  between  him  and  the  Spanish  authori- 
ties, which  doubtless  was  understood  on  both 
aides.  And  whether  it  was  to  be  in  money, 
or  in  a  future  grant  of  land,  does  not  appear. 
Certainly  it  was  not  to  be  in  the  land  on  which 
this  establishment  was  to  be  formed,  because 
the  government  was  pledged  to  gprant  it  to  tha 
colonists.  The  provincial  authorities,  it  seems, 
had  not  the  power,  by  virtue  of  their  official 
stations,  to  enter  into  this  agreement.  After  It 
was  drawn,  it  was  transmitted  to  the  king  of 
Spain  for  his  approval;  and  he  ratified  and 
confirmed  It  by  a  royal  order.  All  that  was  done 
under  it,  therefore,  was  done  under  the  author- 
ity of  this  special  order,  and  not  by  virtue  of 
any  power  which  belonged  to  the  provincial 
officers,  in  virtue  of  the  offices  they  held. 

It  is  manifest  from  this  contract,  approved 
as  it  was  by  the  kinff,  that  Spain  was  at  that 
time  particularly  anxious  to  strengthen  herself 
in  Louisiana,  on  the  Washita  River,  by  emi- 
grants from  Europe.  It  Is  a  matter  of  historv, 
that,  at  that  period,  the  political  agitations  in 
France  and  the  neighboring  nations  on  Um  aon- 
It  Lu  ad* 


tinent  of  Europe  induced  many  to  emigrates 
These  emigrants  were,  for  the  most  part,  per* 
sons  who  were  attached  to  the  ancient  order  of 
things,  or  who  were  alarmed  or  dissatisfied  witli 
the  chances  which  were  taking  place  around 
them,  and  consequently  were  precisely  of  that 
character,  and  imbued  with  those  political 
feelings,  which  the  Spanish  government  would 
prefer  in  the  colonists  who  settled  in  the  prov- 
ince of  Louisiana.  The  very  liberal  and  un- 
usual terms  offered  in  this  contract  shows  Its 
anxiety  on  the  subject.  Its  evident  object  was 
to  obtain  a  body  of  agriculturists  from  the 
continent  of  Europe,  who  would  settle  together 
under  one  common  leader,  in  whom  the  gov- 
ernment could  confide,  and  form  a  colony  or 
establishment  of  themselves.  Such  a  colony, 
in  sufficient  numbers  to  afford  some  degree  of 
protection  against  Indian  nuirauders,  would, 
bv  opening,  cultivating,  and  improving  the 
place  of  their  settlement,  create  inducements 
to  others  of  their  friends  or  countrymen  to  join 
them,  and  thus  promote  the  early  settlement  of 
that  part  of  the  province,  which  this  agreement 
shows  the  Spanish  government  was  anxious  to 
accomplish. 

The  Manjuis  de  Maison  Rouge,  it  seems, 
from  his  position  as  an  emigrant  French  knight, 
was  re^rded  as  a  suitable  person  to  be  em* 
ployed  in  forwarding  this  policy.  What  wera 
his  peculiar  duties  is  not  defined  In  this  agree- 
ment; but  it  appears  that  he.  was  to  make 
known  the  offers  of  the  government,  and  select 
the  colonists,  and  superintend  the  settlement 
and  formation  of  the  establishment.  It  is  too 
plain  to  be  questioned,  *that,  in  doing  [*850 
this,  he  was,  by  the  agreement,  to  act  as  tha 
agent  of  the  government,  and  not  as  the  pro- 
prietor of  the  land. 

The  contract  specifies  no  particular  place  on 
the  Washita.  It  merely  provides  that  it  should 
be  on  the  lands  bordering  on  that  river.  And 
the  Spanish  authorities,  in  their  desire  to  settle 
that  part  of  the  province — as  these  unusual  of- 
fers so  clearly  evince — would  naturally  be  ready 
to  make  grants  to  others.  There  was  danger, 
therefore,  that  the  unity  of  the  establishment 
of  Maison  Rouge  might  be  broken  in  upon  by 
intervening  grants  to  persons  with,  whom  ha 
had  no  connection,  and  who,  as  they  did  not 
come  under  his  auspices,  might  not  be  disposed 
to  submit  to  his  superintendence,  or  acknowl- 
edge the  authority  which  the  Spanish  govern- 
ment had  conferred  on  him.  The  success  of 
his  establishment  might  thus  l>e  endangered. 
There  was  another  omission.  He  contracted 
to  bring  in  thirty  familiea.  It  might  well  be 
doubted,  under  the  terms  of  this  agreement, 
whether  the  promises  of  the  government  ex- 
tended beyond  that  number;  and  others  might 
be  deterred  from  coming,  under  the  impres- 
sion that  they  would  not  reap  the  like  ad- 
vantages. These  omissions  were  calculated  to 
embarrass  the  establishment,  and  retard  ita 
success.  Indeed,  it  appears  by  the  figurative 
plan  of  Trudeau,  that  ^prants  to  others  had 
then  already  been  made  m  the  territory  there 
marked  out;  and  it  will  appear,  we  think, upon 
examining  the  instrument  of  1797,  that  theaa 
were  the  omissions  It  Intended  to  supply,  and 
the  difficulties  it  intended  to  remove.  It  was 
to  carry  the  plan  of  1796  into  more  perfect  ex- 
ecution, not  to  make  a  grant  to  Maiaon  Rougt. 
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It  bogin*  by  reciting  th&t  the  Mari^uia  da  oolonisti,  Knd  coiii«quant1f  eould  not  IwvebMB 
H&iBon  Rouge  hAd  neKrl;  completed  the  e»-  designed  to  be  an  independent  agreement,  eoa- 
tftbUshment  on  tbe  Waahita  which  he  waa  au-  ferring  new  ri^'hts  upon  Maison  Rouge  ftlone. 
thoriEed  to  make  by  the  royat  order  of  17D5,  it  in  elTect  negatives  the  idea  that  the  flnt  wm 
and  then  auigna,  as  a  reason  for  executing  this  regarded  aa  a  mere  conaideration ;  for  upon  ttwh 
inatrument,  the  deaire  to  remove  for  the  future  ao  interpretation,  there  would  be  no  doubt*  ta 
kII  doubts  reapecting  other  families  or  new  eol-  be  removed  aa  to  the  new  colonista.  Tbcj 
ontsts  thtit  might  come  to  establish  themaelvea.  would  have  1.0  interest  In  it.  There  would  M 
This  ii  the  only  motive  assigned,  and  there-  the  certainty  that  the  services  had  been  res- 
fore  waa  the  only  object  which  this  paper  was  dered  by  Maiaon  Rouge,  and  that  this  initra' 
Intended  to  accomplish.  The  doubt  had  arisen  ment  intended  to  reganl  him.  Besides,  the  last 
under  the  eontract  of  1796,  and  that  doubt  did  inatrumeDt  would  be  unmeaning  and  unintsl- 
not  concern  Maison  Rouge  nor  tbe  thirty  fam-  ligible  without  referring  to  the  flrst,  And  eon- 
lliea  which  be  had  contracted  to  bring,  but  atruing  tbem  together.  It  would  be  impossible, 
other  families  and  new  colonists  that  might  'without  taking  the  two  agreements  to-  [*BBI 
eome  to  eitablish  themselves.  And  in  order  to  gether,  to  understand  from  the  last  what  wtt 
remove  these  doubts,  it  deatines  and  appropri-  meant  by  the  eitablisfament  of  tbe  Marquis  d« 
ates  for  the  eetabiishuient  aforesaid  the  th&tj  Maison  Kouge,  or  how  it  was  to  be  formed,  or 
superficial  leagues  marked  in  the  plan  of  Tru-  what  were  to  be  the  privileges  of  the  new  eolo- 
deau,  under  the  terms  and  conditions  atipnlated  nlsts,  or  what  were  the  conditions  eontmcted 
and  contracted  for  by  the  said  Maison  Rouge,  for  by  Maison  Rouge.  None  of  these  things  ars 
That  is  to  say,  it  appropriates  a  large  tr«ct  of  specified  in  the  instrument  of  1797.  It  refen 
country,  far  beyond  the  wants  of  the  thirty  for  tbem  to  the  former  contract. 


families.  In  order  to  show  that  there  would  be        But  if  this  instrument  ii  taken  by  itself,  ud 
~~  '"  room  for  *thc  other  families  or  new  M^l-    renrded  as   independent  of  the  otner,  it  oon- 
It  is  to  be  for  the  exclusive  use  of  tbe    tains  no  words   of  grant,  none   of   the  words 


colony  which  Maison  Rouge  was  to  eatablisb,  which  were  employed  in  the  colonial   Spsuiiih 

to    prevent    the    apprehension    of    disturlmnce  grants  which  intended  to  sever  the  land  frosa 

from  other  persons;   and  it  la  declared  to  be  the  royal  domain,  and  to  convey  It  as  individual 

under  the  same  terms  and  conditions,  in  order  private  property.     It  is  true  that  tbe  Spanish 

to  satisfy  those  other  families,  or  new  colonists,  colonial  grants  are  in  general  more  snmmarj 

thst  the  litieral  provision  made  for  the  thirty  and  brief  than  common  law  conveyances.    Bat 

families  would  sbo  be  extended  to  them.    And  they  are  by  no  means  loosely  or  eareleaaly  ex- 

the  instrument  also  states  that  tliis  territory  is  pressed;  and  it  must  not  be  suppoaed  that  tbey 

appropriated  for  "the  establishment  aforesaid,"  are  ambiguous  because  they  are  brief.     On  ths 

that  is,  for  the  establishment  authoriied  by  the  contrary,  the  intention  to  convey  is  always  «i- 

contract  of  1796,  and  not  for  one  to  be  made  pressed  in  clear  and  distinct  terms.    And  these 

nnder  a  new  contract;   and  it  further  states,  grants,  like  the  patents  for  land  issued  by  thi 

that  it  is  made  b^  virtue  of  the  powers  granted  government  in  this   oountry,  appears   to  bavs 

by  the  king — evidently  referring  to  the  royal  bean   prepared   by   ofBcers  of   the   government 

order  which  was  Ijefore  mentioned  in  this  in-  well  acquainted  with  the  colonial  usagea  and 

etrument,  and  showing  that  tbe  provincial  of-  forms.    Thus,    for    example,    in    the    case    of 

fleers  who  signed  It  were  acting  under  special  Arredondo  and  Son,  reported  in  6  Peters,  W, 

authority,  and  not  under  their  general  powers  where  the  grant  wss  for  a  large  tract,  upon  eon- 

to  grant   land.     Every   expression  in   this   in-  ditlon  that  the  parties  sbould  at  their  own  ex- 

strument  indicates  that  it  was  executed  to  re-  pense  establish  two  hundred  families  upon  it, 

move  doubts  which  might  arise  under  the  pre-  it  is  expressly  stated,  thst  the  land  was  grant- 

vious  contract,  and  to  carry  that  plan  into  full  ed  according  to  the  figurative   plat,  "in  ordct 

•fleet.    There  is  not  a  word  or  provision  in  it  thst  they  may  possess  the  same  as  their  own 

which    implies    that    there    were    any    doubts  property,  and  enjoy  it  mm  the  exclusive  «wiieis 

about  the   rights  of  Maison  Rouge  under  his  thereof." 

contract,  or  that  he  was  to  have  any  other  It  cannot  be  supposed  that  a  grant  of  thirty 
rights  under  this  than  were  given  to  him  by  superficial  leagues,  far  beyond  tbe  quantity 
his  former  agreement.  The  land  is  appropri-  usually  conveyed  to  an  Individual,  would  hav* 
ated  for  "the  establishment  aforesaid."  In  been  carelessly  drawn  in  new  and  nnnntal 
other  words,  ft  was  to  be  tbe  same  eetabtish-  terms,  calculated  to  create  doubts,  and  that  es- 
ment,  with  the  same  rights,  but  with  limits  tablished  form  and  usages  would  be  diaregard- 
more  distinctly  defined,  and  the  rights  of  other  ed  and  needlessly  departed  from.  Oerfaunly 
families  and  new  colonists  who  might  unite  tliere  is  every  reason  to  believe,  that.  If  thM 
themselves  with  the  original  thirty  more  olear-  land  was  intended  to  be  convened  to  the  Mar- 
ly recognised.  quis  de  Maison  Rouge,  that  mtention  wooU 
It  is  said  that  the  last  Instrument  should  be  have  been  expressed  with  at  least  ordinsry 
oonstrued  by  Itself,  as  distinct  from  the  pre-  perspicuity.  Yet,  among  tbe  many  cases  of 
vIous  contract,  and  that  the  contract  of  1796  Spanish  colonial  grants  which  have  come  hefoit 
was  referred  to  merely  to  show  the  servicos  this  court,  we  are  not  aware  of  one,  great  or 
which  wore  rendered  under  It  by  tbe  MarquU  fJU'"'  •»  "'""S?  I*P"  *"  ^^^  I?T^ 
de  Mai«in  Rouge,  a.  the  oonsideraUon  upon  this  has^ever  before  l,..n  praduceJ  «d  elaimJ 
which  this  grant  wa.  made  to  him.  It  is  a  suf-  Thf^^t;  at  tbe  foot  of  this  tertrnMBt  hsi 
ficient  answer  to  this  argument  to  say,  that  the  ^^  „ji^  „  to  pruve  that  it  wm  intended  to 
laat  instrument,  In  express  terms,  states  that  b,  »  g^nt.  W*  think  it  is  not  ntseeptible  of 
the  motive  for  making  it  was  to  remove  doubts  that  construction,  and  that  Its  language  prows 
ia  tb»  tonaar  ona  mm  to  ottui  (amillM  and  new  the  oontrair.    The  note  U  a  ibort  one,  sal 
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Bierely  tays,  that,  '^n  conformity  with  his  con- 
tract, the  MarquiB  de  Maison  Rouge  is  not  to 
S5S*]  admit  or  establish  any  American  on  *the 
lands  included  in  his  grant.  The  lands  men- 
tioned in  this  note  are  undoubtedly  the  lands 
described  in  the  body  of  the  instrument,  and  his 
establishment  was  to  be  formed  on  them.  The 
note  apprises  him  that^  in  doing  so,  he  must 
MHiform  to  his  contract,  and  not  admit  any 
Ameriean.  There  was  therefore  a  pre-existing 
contract  in  relation  to  this  settlement,  by  which 
the  rights  of  the  parties  were  defined,  and  by 
which  Maison  Rou^e  was  prohibited  from  ad- 
mitting or  establishing  Americans  upon  this 
land.  The  contract  referred  to  is  evidently  the 
contract  of  1795.  We  hear  of  no  other.  The 
thirty  families  which  Maison  Rouge  was  to  in- 
troduce under  that  agreement  were  to  be  emi- 
granta— Europeans ;  and  he  is  to  eonform  to 
thia  stipulation,  in  introducing  the  other  fami- 
lies and  new  colonists,  in  the  thirty  superficial 
leagues  marked  out  on  Trudeau's  plan.  They 
were  not  to  be  Americans.  The  establishment 
fonned  on  this  land  was  therefore  to  be  made 
under  the  contract  of  1795,  and  the  rights  of 
both  parties  regulated  by  it.  The  noto  in  ques- 
tion was  appended,  because  the  body  of  the  in- 
strument referred  only  to  the  undertakings  of 
the  government,  and  without  this  noto  Maison 
Rouge  might  have  regarded  himself  as  absolved 
from  his  agreement  as  to  the  charactor  of  the 
additional  or  new  colonists.  But  how  could  he 
be  required  to  conform  to  his  contract,  unless 
the  contract  spoken  of  was  to  be  carried  into 
execution  upon  this  torritoiy?  The  words, 
"lands  included  in  his  grant,"  which  are  used 
in  the  noto,  meaning  nothing  more  than  the 
lands  set  apart  and  appropriated  by  this  instru- 
ment for  his  establislunent;  and  to  give  them 
any  other  meaning  would  make  this  brief  noto 
unmeaning  and  inconsistent  with  itself.  He 
was  not  to  admit  or  establish  Americans  in  the 
territory  destined  and  appropriated  for  the  es- 
tablishment which  he  was  to  form,  under  the 
contract  of  1795 — ^that  contract  requiring  this 
estoblishment  to  be  formed  of  emigranto.  This 
appears  to  be  the  plain  meaning  of  this  note, 
and  we  can  see  nothing  in  it  that  will  justify  a 
different  construction,  or  give  any  reason  to 
suppose  that  a  ^rant  was  mtonded  to  Maison 
Rouge  as  his  private  property. 

It  is  objected,  also,  that  the  decision  of  the 
Circuit  Court,  upon  the  question  of  title,  is  not 
brought  here  by  the  writ  of  error,  because  no 
exception  was  taken  to  it  in  the  court  below. 
But  no  exception  can  be  taken  where  there  is 
no  jur^,  and  where  the  question  of  law  is  de- 
cided m  delivering  the  final  judgment  of  the 
court.  It  is  hardly  necessary  to  refer  to  author- 
ities on  this  point ;  but  it  may  be  proper  to  say, 
that  in  Craig  v.  The  SUte  of  Missouri,  4  Peters, 
427,  and  in  another  case  which  we  shall  pres- 
854*]  ently  notice,  this  court  have  held,  *that, 
where  the  Circuit  Court  decides,  as  in  this  case, 
both  the  fact  and  the  law,  no  exception  can 
regularly  be  taken.  Even  in  a  court  of  com- 
mon law,  an  exception  is  never  taken  to  the 
judgment  of  the  court  upon  a  case  stated,  or  on 
a  special  verdict;  yet  the  judgment  is  subject  to 
revision  in  the  appellate  court.  The  same  rule 
must  prevail  where  the  facte  upon  which  tlie 
inferior  court  decided  appear  in  the  record; 
like  a  case  stated,  the  question  in  Uis  soparior 


oourt  necessarily  Is,  whether  the  Judgment  of 
the  court  below  was  erroneous  or  not  upon 
the  facte  before  it,  as  they  are  certified  In  ths 
record. 

Under  this  view  of  the  subject,  which  brinss 
the  question  of  right  directly  before  us  for  £• 
cision,  it  iB  perhaps  hardly  necessary  to  say 
anything  as  to  the  manner  in  which  the  judg- 
ment was  entered  in  the  Circuit  Court.  But  if 
the  defense  of  King  could  have  been  mainteined, 
yet  the  language  in  which  the  judgment  was 
rendered  is  open  to  serious  objection.  It  may 
have  been  intended  to  cover  only  the  land  in 
controversy  in  the  suit  against  King.  But  it 
may  well  bear  the  construction  of  beinff  not 
only  a  judgment  in  favor  of  King,  but  also  in 
favor  of  Coxe,  for  the  large  portion  of  this  ter- 
ritory to  which  he  claims  title  in  his  answer, 
and  for  which  he  became  plaintiff  in  reconven* 
tion  against  the  United  SUtes  under  the  Louisi- 
ana  practice.  In  the  ojsinion  before  mentionedt 
whicn  was  filed  by  the  Judge  after  the  case  had 
been  removed  by  writ  of  error,  he  states  that  he 
overrules  the  plea  in  reconvention  because  it 
placed  the  United  Stetes  in  the  attitude  of  a 
defendant  as  to  the  land  thus  claimed.  This 
decision  is  undoubtedly  right.  But  vet  In  the 
judgment,  as  steted  in  the  record,  the  plea  to 
reconvention  is  not  overruled,  and  Ite  language 
would  rather  seem  to  imply  that  it  was  a 
judgment  against  the  United  States  in  favor 
of  Coxe  for  the  land  claimed  by  him  hi  recon- 
vention, as  well  as  in  favor  of  King  for  the 
land  sued  for  by  the  United  Stetes.  If  this  is 
the  meaning  of  the  jud^ent,  it  would  be  ob- 
viously  erroneous,  even  if  King  had  made  good 
his  defense.  But  it  is  unnecessary  to  decide 
what  is  ite  legal  construction,  because,  in  either 
view  of  it,  the  judgment  is  erroneous,  and  must 
be  reversed. 

Neither  is  it  necessary  to  examine  in  detail 
the  exceptions  token  at  the  trial  to  the  admis- 
sion of  testimony.  In  some  unimportont  par- 
ticulars, the  evidence  objected  to  was  not  ad- 
missible. But  where  the  oourt  decides  the  fact 
and  the  law  without  the  intervention  of  a  juiy, 
the  admission  of  illegal  testimony,  even  if  ma- 
terial, is  not  of  it^lf  a  ground  for  revers- 
ing the  jud^ent,  nor  is  it  properly  the  sub- 
ject of  a  bill  of  exceptions.  If  evidence  ap- 
pears to  have  been  improperly  admitted, 
*the  appellate  court  will  reject  it,  and  [*855 
proceed  to  decide  the  case  as  if  it  was  not  in 
the  record.  This  is  the  rule  laid  down  in  the 
case  of  Field  et  aL  v.  The  United  Stetes,  9  Pet. 
202,  and  is  undoubtedly  the  correct  one.  It  is 
certainly  proper,  where  evidence  supposed  not 
to  be  legal  is  received  by  the  court,  to  enter  on 
the  record  that  it  was  objected  to.  But  this  is 
done  to  show  that  it  was  not  received  by  con- 
sent, and  a  formal  bill  of  exceptions  Is  not  re- 
quired to  bring  it  to  the  notice  of  the  superior 
court.  It  may,  however,  be  done  in  that 
form,  if  the  parties  and  the  court  think  proper 
to  adopt  it;  and  the  objections  have  been  so 
steted  in  this  case.  In  conformity,  we  presume, 
with  the  Louisiana  practice.  But  as  the  mate- 
rial evidence  in  the  case  was  all  legally  before 
the  Circuit  Court,  it  would  be  useless  to  exam- 
ine whether  errors  were  committed  as  to  por- 
tions of  it  which  are  altogether  unimportant^ 
And  this  court  being  of  opinion,  for  the  rea- 
sons hereinbefore  steted,  that  this  instrument 
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of  writing  relied  on  by  the  defendants  did  not 
oonvey,  or  intend  to  convey,  the  land  in  ques- 
tion to  the  Marquis  de  Maiaon  Rouge,  the 
judgment  of  the  Circuit  Court  must  be  re- 
versed and  the  cause  remanded,  with  directions 
to  enter  a  judgment  for  the  United  States  for 
the  land  described  in  their  petition. 

Messrs.  Justices  McLein,  Wayne,  McEinley» 
and  Grier,  dissented  from  this  opinion.  Messrs. 
Justices  McLean  and  Waynt  filed  opinions  in 
writing,  as  follows: 

Mr.  Justice  McLean: 

Had  not  my  brother  Judges  pronounced  the 
above  opinion,  I  should  not  have  supposed  there 
could  be  any  diificul^  in  determining  the  char- 
acter and  effect  of  the  grant  in  question.  Be- 
ing in  the  minority,  I  shall  only  state  some 
of  the  grounds  on  which  my  opinion  haa  been 
formed. 

The  validity  of  the  grant  depends  upon  the 
laws  of  Spain  in  1797,  the  time  it  bears  date. 
Those  laws  were  foreign,  and  are  required  to 
be  proved.  The  incorporation  of  Louisiana 
into  the  Union  cannot  affect  this  principle. 
The  treaty  of  cession  and  the  acts  of  Congress 
subsequently  enacted,  recognizing  private 
rights  in  the  ceded  territory,  only  reiterated 
the  well  established  principles  of  the  laws  of 
nations.  In  the  language  of  the  act  of  Con- 
gress, we  are  to  look  "to  ^he  laws  and  ordi- 
nances of  the  government  under  which  the 
claim  originated." 

On  the  17th  of  March,  1705,  the  Baron  de 
Ctirondelet,  Governor  of  Louisiana,  and  others, 
entered  into  a  contract  with  the  Marquis  de 
Mai  son  Rouge,  which  was  sanctioned  by  the 
856*]  King  of  ""Spain,  to  bring  into  "these 
provinces  tuirty  families,  emigrants,  for  the 
purpose  of  forming  an  establishment  with  them 
on  the  lands  bordering  upon  the  Washita,  de- 
signed principally  for  the  culture  of  wheat," 
etc.  on  the  following  conditions:  1st.  Two  hun- 
dred dollars  to  be  paid  out  of  the  royal  treas- 
ury for  every  family  composed  of  two  persons 
fit  for  agriculture,  etc.  four  hundred  dollars 
to  those  having  four  laborers,  and  in  the  same 
proportion  for  a  less  number.  2d.  A  guide  to 
be  furnished  them.  3d.  Their  transportation 
to  be  paid,  not  exceeding  three  thousand  pounds 
to  each  family.  4th.  ^n  arpents  of  land,  ex- 
tending back  forty  arpents,  for  a  familv  of 
two  laborers,  and  in  the  same  proportion  for  a 
greater  number.    6th.  Other  privileges. 

The  Marquis  performed  much  labor,  and 
consequently  incurred  much  expense,  in  the  ful- 
fillment of  the  contract.  And  on  the  20th  of 
June,  1707,  the  Baron  de  Carondelet  and  An- 
dres Lopes  Armesto  executed  to  the  Marquis 
the  following  instrument:  "Forasmuch  as  the 
Marquis  de  Maison  Rouge  is  near  completing 
the  establishment  of  the  Washita,  which  he 
was  authorized  to  make  for  thirty  families,  by 
the  royal  order  of  July  14th,  1706,  and  desir- 
ous to  remove  for  the  future  all  doubt  respect- 
ing other  families  or  new  colonists  who  may 
come  to  establish  themselves,  we  destine  and 
appropriate  conclusively^  for  the  establishment 
of  the  aforesaid  Marquis  de  Maison  Rouge,  by 
virtue  of  the  powers  granted  to  us  bv  the  King, 
the  thirty  superficial  leagues  marked  in  the 
pUn  BDnex9d  to  the  head  of  tliia  inatrument, 


with  the  limits  and  boundaries  designated, 
with  our  approbation,  by  the  Surveyor-Oen- 
eral,  Don  Carlos  Lareau  Trudeau,  under  the 
tonus  and  conditions  stipulated  and  eontraeied 
by  the  said  Marquis  de  Maison  Rouge,"  etc. 

"Noto,  that,  in  conformity  with  his  oontraet, 
the  Marquis  de  Maison  Rouge  is  not  to  admit 
or  establish  any  American  in  the  lands  inelud- 
ed  in  his  grant." 

The  certificate  of  the  surveyor,  Carlos  Tm- 
deau,  laid  down  the  surveys  with  precision, 
stating  the  superficial  total  at  two  hundred  and 
eight  thousand  three  hundred  and  forty-four 
superficial  arpenU,  equal  to  thirty  leagues,  ete. 
And  the  surveyor  adds:  "It  being  well  under- 
stood that  the  lands  included  in  the  forego- 
ing  plate,  which  are  held  by  titles  in  form,  or 
by  Virtue  of  a  fresh  decree  of  commission,  are 
not  to  compose  a  part  of  the  thirtv  degrees;  oa 
the  oontrary,  the  Marquis  of  Maison  Rouge 
promises  not  to  injure  any  of  the  said  oceu- 
pante.  promising  to  maintein  and  support  ^ca 
in  all  their  rights,  since  if  it  should  happes 
that  the  said  thirtv  leagues  should  suffer  aiqr 
diminution  of  the  land  occupied,  there  will  be 
no  objection  or  inconvenience  to  the  said  Mar- 
quis de  Maison  ^Rouge's  completing  or  [*867 
making  up  the  deficiency  in  any  other  place 
where  there  are  vacant  lands,  and  to  the  satis- 
faction of  the  concerned." 

This  survey,  being  annexed  to  th*  patent 
and  referred  to  in  it,  constitutes  a  part  of  the 
grant,  with  the  conditions  specified. 

The  error  in  the  argument  seems  to  be  ia 
supposing  this  grant  to  have  been  issued  in  ful- 
fillment of  the  contract  of  1706.  The  grant 
was  in  no  way  connected  with  that  eontrsct, 
except  as  showing  the  consideration  on  which 
the  grant  was  made  to  the  Marquis,  and  with 
the  express  view  of  relieving  the  royal  treas- 
ury, which  was  often  without  funds,  from  tin 
char^  imposed  by  the  contract.  Charlei 
Tessier,  now  a  iudge  in  Louisiana,  was  chid 
clerk  in  the  land  office,  and  who  made  out  tht 
grant,  stetes,  that  Rendon  and  Morales  sue* 
cessively  filled  the  office  of  intendant,  and  be- 
ing charged  with  the  public  finances,  which 
were  greatly  embarrassed  for  want  of  money, 
they  made  difficulties  about  paying  for  tibt 
families  which  Maison  Rouge  introduced  and 
was  authorized  to  introduce,  and  tried  to  get 
rid  of  farther  advances  to  Maison  Rouge."  And 
the  witness  says  the  land  was  not  worth  m 
much  as  the  expenses  of  the  government  mighl 
amount  to  in  the  end.  And  J.  Merder,  an- 
other witness,  oonfirms  the  stetoment  of  Tes- 
sier. 

The  truth  of  these  stetemente  is  sustained  bj 
the  words  of  the  grant  The  royal  order  of 
1705  being  referred  to,  the  grant  sUtes:  "And 
desirous  to  remove  for  the  future  all  doubt  r»> 
specting  other  families  or  new  coloniste  who 
may  come  to  establish  themselves,  we  destisi 
and  appropriate  conclusively  for  the  establtth- 
ment  of  the  aforesaid  Marquis  de  Maisoa 
Rouge,"  ete.  Now,  it  must  be  observed  tkst 
the  Marquis  was  the  mere  agent  of  the  gofcn- 
ment,  under  the  contract  of  1706.  He  wu  to 
have  no  interest  in  the  land,  nor  did  the  soven- 
ment,  in  the  contract,  propose  to  pay  mm  for 
his  services.  That  this  enterprise  was  deoned 
one  of  great  importence  is  shown  by  the  grata- 
ity  of  land  and  money  given  bj  the  govem- 
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ment  to  lamlHet,  and  alio  in  agreeing  to  pay 
the  expense  of  their  transportation.  And  the 
government  being  "desirous  to  remove  for  the 
future  all  doubt  respecting  other  families  or 
new  oolonists  who  may  come  to  establish  them- 
selves," etc.  These  were  no  part  of  the  fami- 
lies under  the  first  contract,  but  other  fami- 
lies." So  that  the  families  or  oolonists  which 
should  come  under  the  grant  were  not  to  come 
under  the  contract,  but  to  settle  under  the 
nrant,  having  no  claim  on  the  government. 
This  relieved  the  royal  treasury  from  any  fur- 
ther embarrassment  on  account  of  the  contract 
of  1705,  and  removed  all  doubts  in  regard  to 
such  settlers. 

S58*]  *But  the  land  was  granted  to  the  Mar- 
quis de  Maison  Rouge,  subject  only  to  the  terms 
of  the  grant  and  of  those  specified  in  the  cer- 
tificate of  the  surveyor,  which  were  incorporated 
into  the  grant.  The  conditions  thus  expressed 
were,  that  the  Marquis  should  not  admit  "any 
American  in  the  lands  included  in  his  grant:' 
And  he  was  to  protect  the  riehts  of  those  who 
had  a  good  title  to  lands  within  his  grant,  and 
should  receive  other  lands  in  lien  of  those, 
thus  held.  These  two  conditions  constituted  the 
contract  referred  to,  I  have  no  doubt,  in  the 
Bote  affixed  to  the  grant.  There  was,  then, 
no  connection  between  the  grant  and  the  con- 
tract of  1705,  except  as  the  latter  showed  the 
meritorious  services  of  the  Marquis,  which  con- 
stituted, in  part  at  least,  the  consideration  of 
the  grant. 

But  was  this  instrument  a  grant  f  Under  the 
eonunon  law  it  was  not  a  grant,  but  It  is  one 
under  the  civil  law.  If  the  instrument  sepa- 
rates the  land  from  the  public  domain,  and  ap- 
propriates it  to  the  use  of  an  individual,  it  is  a 
grant  No  words  of  inheritance  or  terms  of 
grant  are  necessary  by  the  civil  law.  In  this 
grant  the  words  are,  "We  destine  and  appro- 
priate conclusively  for  the  establishment  of  the 
aforesaid  Marquis,"  etc  Now,  these  terms  ap- 
propriate the  land  described  "conclusively." 
Notning  could  be  more  specific  than  this.  It 
separates  the  land  designated  in  the  plat  from 
the  lands  in  the  crown,  and  no  subsequent 
condition  was  annexed.  He  had  nearly  com- 
pleted the  establishment  of  the  Washita  under 
the  contract  of  1705,  and  for  these  services 
the  ffrant  was  made.  If  the  grant  had  required 
the  Marquis  to  do  certain  things,  as  to  settle  a 
number  of  families,  there  would  be  some  ap- 
parent ground  to  say,  that  he,  or  those  claiming 
under  him,  must  show  a  performance  of  the 
condition.  But  even  in  such  a  case  the  grant 
would  be  good,  for  the  cession  of  the  country 
by  Spain  to  France,  and  by  France  to  the 
United  States,  within  a  short  time  after  the 
grant,  would  have  excused  the  performance  of 
such  a  condition.  It  would  be  strange  indeed 
if  our  government  should  require  the  perform- 
ance of  a  condition  which  excludes  our  own 
eitisens  from  benefits  and  gives  them  to  for- 
eigners. This  point  has  hSen  decided  in  the 
ease  of  Arredondo. 

But  the  most  conclusive  answer  to  this  view 
is,  that  the  grant  required  no  such  condition, 
and  that,  in  this  respect,  it  has  no  connection 
with  the  contract  of  1705.  That  contract,  bv 
this  grant,  was  admitted  to  be  nearly  completea, 
sjid  there  was  no  requirement  that  it  should  be 
completed.    It  was  found  burdensoae  to  the 


treasury,  and  was  abandoned.  Under  that  con* 
tract,  titles  were  made  to  the  settlers,  and  not 
to  the  Marquis.  And  the  land  for  the  thirty 
families  would  have  required  a  small  tract  ia 
comparison  with  that  covered  bv  the  grant. 

*This  instrument,  it  is  said,  does  not  [*868 
purport  to  be  a  grant  If  this  be  so,  those  who 
issued  it,  and  all  others,  who  have  officially  and 
professionally  examined  it  heretofore,  have  been 
strangely  mistaken.  Charles  Tessier,  who  was 
a  principal  clerk  In  the  office  of  the  Spanish 
government  of  Louisiana  for  making  grants  of 
umd,  and  who  made  out  this  grant,  says  it  "was 
denominated  and  considered  as  a  titulo  en 
forma,  and  was  such  complete  and  perfect  evi- 
dence of  title  as  not  to  reauire  any  other  to 
validate  or  strengthen  it"  J.  Mercier,  who  waa 
a  clerk  in  the  land  office  with  Tessier,  also 
states  that  it  is  a  grant  Both  of  these  personst 
from  their  public  duties,  must  have  been  as 
well  acquainted  with  the  forms  of  titles  then 
used,  and  indeed  better,  than  any  other  persons. 
And  this  is  a  matter  of  fact  to  be  established. 

The  commissioners  appointed  by  the  govern- 
ment to  investigate  land  titles  In  Louisiana  re* 
Sorted,  in  1812,  "that  the  instrument  under 
ate  of  the  20th  of  June,  1707,  is  a  patent,  or 
what  was  usually,  in  Louisiana,  denominated  a 
title  in  form." 

This  claim  being  before  the  House  of  Repre* 
sentatives  in  1817,  a  committee  reported,  that 
they  "are  of  opinion  that  it  is  a  legtA  and 
formal  title,  according  to  the  laws  and  usages 
of  the  province  of  Louisiana."  Other  reporta 
were  made  by  a  committee  of  the  Senate  con- 
firmatory of  the  grant  The  confirmation  of 
the  claim  to  a  league  square,  by  Congress,  waa 
a  recognition  of  the  grant.  On  no  other  sup- 
position could  the  Act  of  the  20th  of  April, 
1810,  confirming  the  league  square,  have  been 
passed. 

There  can  be  no  question  that  this  grant 
would  have  been  held  valid  under  the  Spanish 
government,  and,  both  by  the  treaty  of  cession 
and  the  laws  of  nations,  it  must  be  held  valid 
bv  this  government  The  largeness  of  the 
claim  can  be  no  objection  to  it  Tracts  as  large 
were  given,  for  services  less  meritorious  than 
those  rendered  by  the  Marquis  de  Maison  Rouge, 
by  the  Spanish  government  Grants  were  made, 
under  that  government,  for  services,  civil  or 
military,  performed  or  to  be  performed.  And 
there  was  no  service  deemed  more  meritorious 
by  Spain,  except  military  service,  than  that  of 
establishing  colonies,  reducing  the  country  to 
cultivation,  constructing  mills  and  other  im- 
provements. The  quantity  granted  was  left 
generally  to  the  discretion  of  the  governor  or 
other  officer  who  represented  his  sovereign  iu 
makinff  the  grant 

If  this  instrument  be  a  grant  which  would 
have  been  held  valid  by  the  Spanish  govern- 
ment, then  we  are  bound  in  good  faith  so  to 
consider  it  And  I  cannot  entertain  any  doubt 
that  it  is  a  complete  grant,  and  therefore  I  dis- 
sent from  the  decision  of  a  majority  of  the 
court. 

*Mr.  Justice  Wayne:  [""saO 

Four  of  us  do  not  concur  with  the  majority 

of  the  judges  in  the  judgment  given  by  them 

in  this  case. 
I  will  now  give  my  reasons  for  not  doinffaa 
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•omprehendfii^  In  what  I  shall  say,  as  well  as  I 
eaiii  those  objections  which  were  urged,  in  our 
oonsultations  upon  the  case,  b^  Messrs.  Justices 
McLean,  McKinley,  and  Grier,  against  the 
Judgment. 

Apart  from  every  consideration  connected 
with  the  intrinsic  validity  of  the  grant,  and  the 
defendants'  title  under  it,  I  reeard  this  judg- 
ment as  unwarranted  either  by  the  case  present- 
ad  on  the  record,  by  the  conduct  and  decision  of 
this  Court  in  respect  to  it  at  the  last  term,  or 
by  the  course  and  argument  of  counsel  which 
have  necessarily  resulted  from,  and  been  lim- 
ited by,  that  decision.  Besides,  in  my  view,  it 
does  injustice  to  other  parties,  now  regularly 
before  the  court,  who  were  entitled  to  be  heard, 
according  to  our  nfles  and  practice,  before  a  de- 
cision was  made  which,  in  effect,  decides  their 
rights,  and  takes  what  may  be  their  property 
from  them,  without  a  hearing. 

On  these  grounds  I  dissent  from  the  judg- 
ment. But  in  addition  to  them,  the  evidence 
on  the  record,  imperfect  as  it  may  seem  to  be 
to  others  as  to  the  intrinsic  merits  of  the  de- 
fendants' title — ^for  that  point  does  not  purport 
to  be  now  presented  for  our  adjudication — is 

Jet  sufficient  to  satisfy  me  that  the  grant  to  the 
farquis  de  Maison  Rouge  is,  in  form  and  sub- 
stance, genuine,  valid  and  complete,  confer- 
ring upon  him  and  those  who  claim  under  him, 
a  just  and  perfect  title  under  the  treaty  by 
which  Louisiana  was  ceded  to  the  United  States. 

This  suit  was  a  petitory  action,  brought  by 
the  United  States  in  the  Circuit  Court  of  Lou- 
isiana, in  the  year  1843,  to  recover  from  the 
defendant,  Richard  King,  a  tract  of  land  of 
4,606  acres,  lying  on  the  west  side  of  the  Wash- 
ita Rivar,  in  that  State.  The  defendant  denied 
that  the  United  SUtes  had  any  Utle  to  the 
land ;  and  he  further  prayed,  in  accordance  with 
the  law  and  practice  of  Louisiana,  that  as  he  de- 
rived his  title  by  purchase  from  Daniel  W.  Coxe, 
who  had  warranted  it,  he  might  be  cited  as  war- 
rantor, and  made  a  party  defendant  in  the  suit. 

Coze  came  in  and  filed  his  answer.  He  also 
denied  that  the  United  States  had  any  title  to 
the  land ;  and  he  further  alleged,  that  the  tract 
in  controversy  was  part  of  a  large  body  of  land 
to  which  his  own  title  was  a  valid  one,  derived 
from  the  Marquis  de  Maison  Rouge,  who  was 
an  inhabitant  of  Louisiana,  to  whom  the  bpan- 
ish  flovemment  had  granted  it  in  due  form, 
and  in  whom  it  was  legally  vested  previous  to 
the  Treaty  of  the  30th  of  April,  1803,  which 
ceded  that  territory  to  the  United  States,  and 
guarantied  to  the  inhabitants  the  full  enjoy- 
ment of  their  property.  In  his  answer,  he  fur- 
ther put  in  a  plea  of  "reconvention," 
881*1  *also,  in  accordance  with  the  law  and 
practice  of  Louisiana,  wherein  he  asked  to  be 
quieted  in  his  own  title  to  the  whole  grant, 
against  the  United  States;  and  he  annexed  a 
statement,  marked  Schedule  A,  in  which  the 
different  tracts  sold  by  him  since  he  became 
the  purchaser  were  particularly  set  forth, 
among  which  was  that  conveyed  to  the  defend- 
ant ^ing  for  the  recovery  of  which  the  suit 
was  brought. 

By  the  Code  of  Procedure  of  Louisiana  (arts. 

404,  495),  the  mode  of  proceeding  in  which 

must^  by  the  provisions  of  the  Act  of  Congress 

of  the  26th  of  May,  1824  (4  SUt.  at  Large,  63 ) , 
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I  SUtes  in  that  district,  either  party  ia  enUUed 
to  a  trial  b^  jury;  but  if  that  mode  is  not  pre- 
ferred, the  issue  of  fact,  as  well  as  of  law,  is  to 
be  tried  by  the  court,  the  finding  of  the  facts  by 
the  court  being,  in  tliat  event,  equivalent  to 
the  verdict  of  a  jury.  This  was  done  in  the 
present  case. 

In  the  svmmer  of  1843,  the  defendant  and 
warrantor,  Coxe,  being  anxious  for  the  termi- 
nation of  the  suit,  entered  into  an  agreement, 
which  appears  on  the  record  (p.  80),  whereby  it 
was  stipulated  that  it  should  be  immediatelT 
set  down  for  trial,  and  he  consented  to  the  sd* 
mission  of  much  documentary  evidence,  chiefly 
derived  from,  or  appended  to,  reports  of  com- 
mittees of  Congress.  Among  these  documents 
was  a  pamphlet  published  by  a  person  of  the 
name  of  Girod,  who  was  an  adverse  claimant 
to  a  tract  of  land  alleged  to  be  within  the  Mai- 
son Rouge  grant;  and  also  several  depositioni, 
annexed  to  the  pamphlet,  which  purported  to 
have  been  legally  taken  in  suits  that  had  beoi 
instituted  many  years  before  against  the  de- 
fendant Coxe.  It  was  also  stipulated  bv  the 
agreement,  that  bills  of  exceptions  might  be 
taken  by  either  party,  not  only  during  the  se- 
tual  trial,  but  even  after  the  decision,  until  the 
record,  if  there  should  be  a  writ  of  error,  wsi 
transmitted  to  this  court. 

When  the  trial  came  on,  the  plea  of  recom^en* 
tion  put  in  by  the  warrantor  was  dismissed  bj 
the  court,  "because,  under  the  practice  of  Lou* 
isiana,  it  is  to  be  regarded  in  the  light  of  s 
new  suit,  and  consequently  places  the  govern- 
ment in  the  attitude  of  a  defendant  before  the 
court."  Record,  182. 

In  addition  to  the  documentary  evidence  ad- 
mitted by  the  agreement,  a  number  of  persons 
were  examined  at  the  bar.  Their  testimony  ap- 
pears to  have  been  mainly  directed  to  establish 
the  genuineness  and  authenticity  of  the  erant  of 
Baron  Carondelet  to  Maison  Rouge,  and  of  the 
piano  fi^rativo  of  Trudeau,  the  Surveyor-Gen- 
eral, which  was  annexed  to  it ;  to  rebut  the  con- 
trary evidence  derived  from  Gi rod's  pamphlet, 
and  which  was  supposed  to  exist  in  the  old  dep- 
ositions printed  with  it;  and  to  show  the  com- 
plete validity  of  the  grant  in  question,  so  far  as 
*it  depended  on  the  Spanish  laws  and  [^861 
the  recognized  and  settled  practice  of  the  Span- 
ish government.  Xone  of  the  oral  testi- 
mony— and  there  were  seven  or  eight  witnessei 
— was  reduced  to  writing,  or  appears  in  anj 
shape  or  form  upon  the  record. 

After  a  trial,  which  occupied  several  days, 
the  Circuit  Court  found  and  decreed  the  graot 
of  the  20th  of  June,  1797,  to  be  a  valid  instru- 
ment, and  adjudged  the  title  under  it  of  the  de- 
fendant King,  and  Coxe,  his  warrantor,  to  be 
l^[al  and  good  to  the  tract  mentioned  in  the 
answer  of  the  former,  and  in  Schedule  A  an- 
nexed to  that  of  the  latter.  This,  under  the 
law  and  practice  of  Louisiana,  was  a  complete 
and  definite  finding  by  the  court  of  the  facts  at 
issue— equivalent  to  the  verdict  of  a  jury. 

No  opinion  was  delivered  by  the  court  at  the 
time  this  decree  was  given,  but  one  was  subse- 
quently prepared  and  filed,  and  is  annexed  to 
the  record.  It  presents  in  a  cogent  and  su^ 
cinct  manner,  but  more  in  detail,  the  matters  of 
fact,  of  which  the  decree  gives  the  summary 
result;  and  shows  that  they  were  founded  on 
"HSiC)  Va^i  traidaiiM^  oral  as  well  as  documentary, 
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and  especially  that  the  testimonj  derived  from 
Girod's  pamphlet  was,  in  the  opinion  of  the 
court,  conclusively  disposed  of  by  that  of  "per- 
•ona  who  had  equal,  if  not  better,  oppor- 
tunities of  acquiring  a  knowledge  of  the  facts 
■et  forth." 

Ko  exception  was  taken  oo  behalf  of  the 
United  States  to  any  portion  of  this  opinion,  al- 
though the  agreement  gave  fuU  power  to  coun- 
sel to  do  so  at  any  stage  of  the  legal  proceed- 
ings. 

In  the  progress  of  the  trial,  however,  five  bills 
of  exceptions  were  taken  by  the  counsel  of  the 
United  States  to  the  rulings  of  the  court,  and 
three  by  the  defendants.  Upon  the  latter  it  is 
unnecessary  to  express  an  opinion,  as  the  judg- 
ment was  in  favor  of  the  defendants,  further 
than  to  remark,  that,  if  it  had  been  otherwise, 
they  might  have  afforded  a  sufficient  ground 
for  its  reversal. 

The  bills  of  exceptions  on  the  part  of  the 
United  States  did  not  embrace  any  error  in  the 
opinion  of  the  court,  or  in  its  decision  of  any 
legal  point  arising  out  of  the  validity  of  the 
grant,  or  its  construction,  or  the  Spaniui  law  or 
practice  in  relation  to  such  instruments,  but 
were  confined  exclusively  to  the  rejection  and 
admission  by  the  court  of  certain  documentary 
evidence.  To  each  bill  of  exceptions  was  an- 
nexed, separately  and  distinctly,  the  testimony 
connected  with  it  and  necessary  to  a  decision 
upon  it. 

A  writ  of  error  was  issued  in  behalf  of  the 
United  States,  returnable  to  this  court  at  De- 
cember Term,  1843.  With  this  writ  of  error 
were  returned  not  only  the  five  bills  of  excep- 
863*]  tions  *taken  by  the  counsel  of  the  Unit- 
ed States,  with  the  evidence  embraced  therein, 
but  also  the  three  bills  of  exceptions  taken  by 
the  defendant.  This,  however,  formed  but  a 
small  part  of  the  errors  of  the  clerk  of  the  Cir- 
cuit Court  in  making  up  and  returning  the  rec- 
ord. To  these  bills  of  exceptions  he  annexed 
a  great  mass  of  documentary  testimony,  a  large 
part  of  which  consisted  of  printed  pamphlets, 
and  amon^  them  the  pamphlet  of  Girod,  with 
its  appendix;  but  whether  all  even  of  the  docu- 
mentary testimony  which  had  been  exhibited  at 
the  trial  was  embraced,  did  not  appear:  and  it 
b  certain  that  no  portion  whatever  of  the  parol 
evidence  had  been  reduced  to  writing,  or  was 
embraced  in  the  record,  although  the  judge  had 
expressly  relied  upon  it  as  contradicting  the  al- 
legations in  the  documentary  evidence.  It  also 
contained  evidence  on  the  part  of  the  defend- 
ant, to  prove  that  the  grant  in  question  was  a 
valid  grant,  according  to  the  Spanish  laws  and 
practice  in  regard  to  such  official  acts. 

On  this  singular  record,  the  case  was  argued 
before  this  court  on  the  24th  of  February,  1846. 
The  opinion  of  the  court  (3  Howard,  773)  was 
acainst  the  validity  of  the  grant,  the  judgment 
ot  the  Circuit  Court  was  reversed,  and  the  cause 
was  remanded  to  it  "for  further  proceedings 
to  be  had  thereon  in  conformity  with  the  opin- 
ion of  the  court." 

In  the  argument  of  the  case,  reference  was 
largely  had  to  the  documentary  evidence  im- 
properly introduced  into  the  record;  and  the 
plaintiffs'  bills  of  exceptions,  which  alone  were 
properly  before  the  court,  were  scarcely  ad- 
fvrted  to. 

The  opinion  of  the  oourt  was  put  upon  the 
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fact,  which  it  considered  established  by  the 
testimony,  that  the  certificate  of  Trudeau,  or 
the  piano  figurativo,  annexed  to  the  grant,  was 
anteoated  and  fraudulent;  and  that  therefore, 
if  the  ffrant  itself  was  a  genuine  instrument,  it 
had  not  "the  aid  of  an  authentic  survey  to  as- 
certain and  fix  the  limits  of  the  land,  and  to 
determine  its  location."  This  opinion  in  regard 
to  the  genuineness  of  the  eertificate  of  Trudeau 
was  thus  expressed :  After  an  attentive  scrutinr 
and  collation  of  the  whole  testimony,  we  think 
it  is  perfectW  clear  that  this  certificate  of  Tru- 
deau is  antedated  and  fraudulent;  and  we  refer 
to  the  evidence  of  Fllhiol,  McLaughlin,  and 
Pommier,  as  establishing  conclusively^  that  the 
actual  survey,  upon  which  this  certificate  was 
made  out,  did  not  take  place  until  December, 
1802,  and  January,  1803;  and  that  the  one  re* 
ferred  to  by  the  governor  in  the  paper  of  1797 
(the  alleged  grant)  was  for  land  in  a  different 
place,  and  higher  up  the  Washita  River.  We 
are  entirely  convinced  that  the  survey  now  pro- 
duced ^as  not  made  in  the  lifetime  of  the  Mar- 
quis of  Maison  Rouge,  who  died  in  1799,  but 
after  his  death,  and  at  the  instance  of  Louis 
Bouligny,  who,  according  *to  the  laws  [*864 
of  Louisiana,  was  what  is  there  termed  the 
forced  heir  of  the  Marquis;  and  that  it  was 
made  in  anticipation  and  expectation  of  the 
cession  of  the  country  to  the  United  States,  the 
negotiations  upon  tmit  subject  bein£[  then  ac- 
tually pending,  and  the  treaty  of  cession  signed 
on  the  30th  of  April,  1803.  We  see  no  reason 
to  doubt  the  truth  of  the  witnesses  to  whom  we 
have  referred.  On  the  contrary,  they  are  sup- 
ported by  the  testimony  of  other  witnesses,  and 
by  various  circumstances  detailed  in  the  ree- 
ord." 

It  will  be  seen  from  this  opinion,  that  the 
judgment  of  tiie  reversal  of  this  court  was  not 
founded  upon  any  error  of  law  presented  in  the 
bills  of  exceptions  in  the  record,  nor  even  upon 
any  facts  statei  in  those  bills  of  exceptions;  but 
that  it  was  purely  a  judgment  on  the  facts  of 
the  case,  different  from  uiat  which  was  found 
by  the  Circuit  Court  of  Louisiana,  sitting  with- 
out a  jury,  and  found  mainly  upon  the  old 
depositions  of  three  witnesses,  which  are  in  the 
appendix  to  Girod's  printed  pamphlet.  Neither 
in  the  iudffment,  nor  in  the  opinion  of  the 
court,  did  I  concur  at  that  time. 

Upon  the  return  of  the  record,  with  this  opin- 
ion, to  the  Circuit  Court  of  Louisiana,  on  the 
9th  of  May,  1845,  the  attorney  of  the  United 
States  moved  that  the  case  should  be  taken  up 
for  final  decision.  The  attorney  of  the  de- 
fendant, on  the  other  hand,  moved  for  a  new 
trial,  and  prayed  for  a  jury;  and  in  an  affidavit, 
it  was  sternly  urged  upon  the  oourt,  that,  in 
the  previous  trial,  the  case  had  been  prepared 
and  conducted  under  the  belief  of  the  law  be- 
ing well  settled,  that,  in  a  petitory  action,  in 
which  neither  party  called  for  a  jury,  the  find- 
ing of  the  facts  by  the  court  would  be  consid- 
ered by  the  Supreme  Court  as  equivalent  to  A 
special  verdict,  and  would  not  be  reversed,  ex- 
cept so  far  as  th^  might  be  brought  up  by  bills 
of  exceptions.  The  affidavit  then  went  on  to 
show,  not  only  that  several  witnesses,  whose 
testimony  was  not  reduced  to  writing,  had 
proved  the  senuineness  of  the  certificate  of 
Trudeau,  and  his  unimpeachable  official  and 
privKie  eharaeter,  hivit  thai  tbA  *M«n  ^VM&^^cna, 
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of  Filhlol,  MeLftughlln,  and  Pommler,  from 
which  the  Supremo  Ck>urt  took  the  facts  on 
which  it  mainlv  relied,  discarding  from  them 
the  finding  of  the  Circuit  Court,  were  ex-parte, 
and  had  been  taken  without  notice  to,  or  the 
knowledge  of,  Uie  claimants  under  the  Marquis 
of  Maison  Rouffe.  The  affidavit  then  allc^d 
that  the  defeniuints  could  again  prove  before 
the  Jui^,  and  corroborate  with  additional  evi- 
dence, the  facts  which  had  been  found  by  the 
oourt  upon  the  former  trial. 

The  Circuit  Court  overruled  the  application, 
and  ordered  a  final  judgment  to  be  entered  for 
805*]  the  United  States,  and  against  *the  de- 
fendant, regarding  the  judgment  and  opinion 
of  the  Supreme  Court  as  a  final  one  against 
the  validity  of  a  grant,  and  being  commanded 
by  its  decree  to  "proceed  according  to  that 
judgment  and  opinion."  To  this  judgment  a 
general  exception  was  taken,  and  the  case  came 
again  before  this  court  on  a  writ  of  error,  and 
was  &rgu^  ikt  the  last  term,  December  15th, 
1847.  This  aigument  has  not  been  reported, 
probably  because  no  formal  decree  of  reversal 
or  affirmance  was  made.  It  embraced,  however, 
an  elaborate  view  of  the  whole  course  of  pro- 
ceeding which  had  occurred,  and  made  it  appar- 
ent, that,  in  the  statement  of  the  merits  of  the 
case  in  the  previous  opinion  of  the  Supreme 
Court,  great  error  had  oeen  committed  in  the 
assertion  of  facts;  and  that,  in  rejecting  the 
finding  of  the  Circuit  Court  as  conclusive  evi- 
dence of  the  facts,  and  in  permitting  an  in- 
quiry into  errors  of  law  not  made  the  subject 
of  bills  of  exceptions,  there  had  been  a  devia- 
tion equally  great  from  the  well  settled  deci- 
sions of  this  court. 

The  suit  was  not,  as  this  court  admitted  in 
Its  decision,  "a  controversy  in  a  court  of  equity, 
but  in  a  court  of  law;  the  petitory  action 
brouffht  by  the  United  States  in  the  Circuit 
Court  of  Louisiana  being  in  the  nature  of  an 
action  of  ejectment.     3  How.  787. 

No  point  has  been  more  repeatedly  and  au- 
thoritatively settled,  than  that  this  court  will 
not,  upon  a  writ  of  error,  revise  or  give  judg- 
ment as  to  the  facts,  but  takes  them  as  found 
by  the  court  below,  and  as  they  are  exhibited 
by  the  record.  Penhallow  v.  lOoane,  3  Dall. 
102 ;  Wiscart  v.  Daucliy,  3  Dall.  327 ;  Jennings 
T.  Thomas,  3  DalL  336;  Talbot  v.  Seaman,  1 
Cranch,  38;  Faw  v.  Roberdeau,  3  Cranch,  177; 
Dunlop  V.  Munroe,  7  Cranch,  270;  United 
States  V.  Casks  of  Wine,  1  Peters,  550. 

The  case  of  Parsons  v.  Bedford,  3  Peters,  434, 
was,  like  the  present,  a  petitory  action,  insti- 
tuted in  the  District  Court  of  Louisiana,  and 
brought  for  review  to  this  court,  on  a  writ  of 
error  and  bill  of  exceptions.  It  differed  in  one 
respect — the  facts  were  found  by  a  jury.  The 
parol  evidence,  however,  had  not  been  written 
or  entered  upon  the  record,  although  requested 
by  the  plaintiff.  That  refusal  was  made  the 
ffTound  of  an  exception.  This  court  decided 
Shat  it  was  no  error,  not  merely  because  the  re- 
fusal was  not  matter  of  error,  but  because,  ''if 
the  evidence  were  before  the  court,  it.  would 
not  l>e  competent  for  them  to  reverse  the  judg- 
ment for  any  error  in  the  verdict  of  the  jury." 

By  the  Code  of  Practice  of  Louisiana  (art. 

494,  495),  which,  under  the  Act  of  24th  of  May, 

1824  (4  SUt  at  Large,  63).  is  also  the  law  by 

which  th9  courU  of  tho  Umtad  Staisa  ax%  von* 


emed,  the  decree  of  the  Circuit  Court  upon  the 
facts  *was  in  all  respects  equivalent  to  [*866 
the  verdict  of  a  jury ;  and  the  principle  thus  es- 
tablished by  this  court  would  be  equally  appli- 
cable to  it.  It  was  so  held  in  Parsons  v.  Armor, 
3  Peters,  425,  where  the  parties  had  waived 
the  trial  by  Jury,  and  the  case  was  brought 
up  bv  writ  of  error,  the  court  saying  it  ws« 
certainly  not  an  attribute  of  that  wriC  accord- 
ing to  the  common  law  doctrine,  \o  submit  the 
testimony,  as  well  as  the  law  of  the  case,  to  tht 
revision  of  the  courts 

In  the  Tear  1842,  the  effect  which  was  to  be 
given  to  the  judgment  of  the  court  in  Louisiaos, 
asserting  a  conclusion  of  facts  where  a  jury  hid 
been  waived,  was  deliberately  considered  in  tht 
case  of  Hyde  v.  Booraem,  16  Peters,  176.  It 
was  then  conclusively  settled  by  this  court,  that 
it  had  no  authoritv  on  a  writ  of  error,  to  reviae 
the  evidence  which  the  Circuit  Court  had  be- 
fore it,  or  the  interpretation  they  placed  opon 
it,  or  the  conclusions  they  drew  from  it.  Ai« 
court  then  said,  "That  is  the  province  of  the 
judge  himself,  if  the  trial  by  jury  is  waived, 
and  it  is  submitted  to  his  personal  decision.  If 
either  partv  in  the  court  below  is  dissatiified 
with  the  ruling  of  the  judge  on  a  matter  of  Uw, 
that  ruling  should  be  brought  before  this  court 
bv  an  appropriate  exception,  in  the  nature  of  a 
bill  of  exceptions,  and  should  not  be  mixed  up 
with  his  supposed  conclusions  on  matten  A 
fact."  In  the  subsequent  case  of  Phillips  t. 
Preston,  5  Howard,  290,  the  point  was  treated 
as  conclusive^  settled. 

It  should,  then,  have  been  taken  in  this  etae 
as  established,  that  everything  which  was  mat 
ter  of  fact  in  this  controversy  had  been  flied 
beyond  <}uestion  in  this  court  by  the  iudgment 
of  the  Circuit  Court  of  Louisiana ;  and  that  so 
portion  of  the  proceedings  of  that  court  it- 
mained  open  for  revision  here,  but  "such  nil- 
ings  on  matters  of  law  as  were  brousht  before 
us  by  an  appropriate  exception,  in  ue  nature 
of  a  bill  of  exceptions." 

No  final  opinion  to  this  effect  was  written  bj 
this  court  for  publication  in  our  reports  after 
the  argument  at  the  last  term.  But  such  o^ 
ion  was  expressed  unanimously  by  us  ia  onr 
consultation.  And,  in  accordance  with  it»  thii 
court  ordered,  that  'the  judgment  rendered  is 
this  case  at  December  Term,  1844  (3  Howard, 
788),  and  all  the  proceedings  thereon  and  sub- 
sequent thereto,  should  be  set  aside  and  vacated, 
and  the  case,  as  it  stood  at  the  term  aforesaid 

Crevious   to   Uie  said   judgment,   re-instated." 
fnder  this  last  order,  the  case  haa  been  before 
us  at  the  present  term. 

The  case  nas  been  argued,  and  ia  my  opinioo 
properly  argued,  by  the  counsel  for  tne  defesd- 
ants  in  error,  upon  the  correctness  of  the  ml* 
ings  of  the  Circuit  Court  on  matters  of  Isw, 
stated  *in  the  bills  of  exceptions  taken  [*8IT 
by  the  United  States,  who  are  the  plaiatilb 
in  error. 

The  judgment  of  the  Circuit  Court  has  eitsb- 
lished  the  fact,  that  the  grant  made  l^  the 
Baron  de  Carondelet,  as  the  Governor  of  Lonis 
iana,  on  the  20th  of  June,  1707,  to  the  ICarqaif 
de  Maison  Rouge,  was  valid  under  the  laws  d 
the  French  and  Spanish  ffovemmenta  then  pr» 
vailing  in  Louisiana,  and  conseouently  eoDtis- 
ued  to  be  so  by  the  treaty  which  ceded  Louie- 
\\siuk  to  the  United  SUtes.  It  has  therefore  bees 
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properly  treated  m  a  question  which,  under  the 
decisioni  I  have  referred  to,  cannot,  upon  this 
record,  now  properly  come  before  this  eonrt. 
The  validity  of  the  grant  must  depend  upon 
the  genuineness  of  the  instrument  itself,  and 
upon  its  sufficiency  to  give  to  the  grantee  a 
complete  and  formal  title  to  the  land  mentioned 
in  ii,  pursuant  to  Uie  laws  of  Spain  at  the  time 
it  was  made.  The  concurrence  of  these  two 
facta  is  essential  to  the  validity  of  the  grant. 
It  is  therefore  distinctly,  but  succinctly,  af- 
firmed in  the  judgment  of  the  Circuit  Court, 
and  must  be  taken  to  be  established  thereby. 
From  the  opinion  of  the  Circuit  Court,  explain- 
ing its  reasons  for  this  judgment,  it  is  apparent 
that  both  of  these  points  were  fully  examined, 
proved,  discussed,  and  decided  upon.  The  as- 
sertion that  the  certificate  of  Trudeau  to  the 
piano  figurativo  has  been  antedated,  or  is  fraud- 
ulent, cannot  be  maintained.  It  rests  solely 
upon  evidence  not  worthy  of  credit,  from  the 
eircumstances  and  manner  it  has  been  intro- 
duced by  Girod  in  his  pamphlet,  which  is 
shown  to  have  been  contradicted,  and  which, 
if  it  were  necessary  to  sift  it,  would  be  found 
to  present  intrinsic  and  abundant  proof  of  its 
own  discrepancies  and  inconsistencies.  That 
the  grant  is  a  complete  and  formal  title  to  the 
land  mentioned  in  it,  pursuant  to  the  laws  of 
Spain,  is  also  conclusively  established.  It  de- 
pended on  the  laws  and  usages  of  that  govern- 
ment, on  the  performance  of  the  necessary 
conditions,  and,  finally,  on  the  recognition  of 
the  erant  by  the  Spanish  authorities  as  the 
eomplete  and  formal  investment  of  the  full 
ownership  of  the  land  embraced  in  it.  All 
these  were  matters  of  fact  susceptible  of  proof. 
That  such  proof  was  adduced,  and,  was  suffi- 
cient, is  an  inference  we  are  bound  to  take  from 
the  finding  of  the  court,  as  is  shown  by  its 
Judgment,  to  which  they  were  necessary. 
When  we  turn  to  the  opinion  which  the  Circuit 
Oourt  has  thought  proper,  though  under  no 
obligation  to  do  so,  to  annex  to  its  judgment, 
we  find  such  was  explicitly  the  case.  On 
aach  and  every  one  of  these  points  there  was 
testimony  in  the  Circuit  Court.  On  that  testi- 
mony that  court  founded  its  decision,  as  a  fact, 
that  the  grant  was  a  valid  and  complete  one. 
It  says,  uiat  the  genuineness  of  the  ffrant  is 
868*]  "conclusively  established  *by  the  testi- 
mony of  witnesses  who  were  well  acquainted 
with  the  signature  of  the  Baron  de  Carondelet." 
Of  the  evidence  in  Girod'a  pamphlet,  which 
alone  impugned  the  genuineness  of  Trudeau's 
piano  figurativo  annexed  to  the  grant,  the  court 
says:  "It  is  insufficient  to  counteract  the  force 
and  effect  of  testimony  emanating  from  persons 
who  had  equal,  if  not  better,  opportunities 
of  acquiring  a  knowledge  of  the  facts  set  forth." 
Of  the  performance  of  the  conditions  of  the 
grant,  the  court  says,  there  was  "the  most 
conclusive  evidence  that  the  conditions  thereof, 
whatever  they  may  have  been,  have  been  com- 
plied with."  And  finally,  in  regard  to  the  ev- 
idence which  established  it  as  a  complete  and 
formal  title,  the  court  says,  it  is  what  was  usu- 
ally termed  in  Louisiana,  under  the  Spanish 
government,  a  titulo  en  forma — a  title  in  form 
— as  is  shown  by  the  testimony  of  Tessier,  who 
waa  examined  under  a  commission,  and  who, 
as  the  court  observes,  was  officiating  at  the 
time  aa  secretary  in  the  Land  Department  He 
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proved,  under  oath,  that  such  an  Instrument 
was  "such  complete  and  perfect  evidence  of 
title  as  not  to  require  any  other  to  validate  or 
strengthen  it." 

The  validity  of  the  grant  was  therefore  prop- 
erly regarded  as  an  established  fact,  not  now 
open  to  argument,  under  the  order  of  this  oourt 
pursuant  to  which  the  case  is  now  before  us. 
It  has  been  so  treated  by  the  counsel  of  the 
defendants  in  error,  without  interposition  or 
remark  from  the  court.  And  therefore,  as  it  is 
now  made  to  form  the  principal,  if  not  the  sole, 
basis  of  the  decision  just  expressed  as  that  of 
the  majority,  it  is  a  point  upon  which,  in  my 
opinion,  the  counsel  for  the  defendants  have 
not  had  that  hearing  to  which  they  are  entitled, 
and  which  is  necessary  to  a  proper  investiga- 
tion of  this  important  title.  The  points  raised 
by  the  bills  of  exceptions  taken  by  the  United 
States  are  before  this  court  on  this  writ  of 
error,  and  they  have  been  argued  and  may  be 
decided.  It  is  otherwise  with  that  of  the  va- 
lidity of  the  grant. 

If  the  only  persons  to  be  affected  by  this  de- 
cision were  the  defendants  on  the  record,  it 
seems  to  me  it  would  be  improper  to  make  it 
under  the  circumstances  I  have  stated.  But  it 
has  been  brought  to  the  notice  of  this  court, 
before  its  judgment  has  been  pronounced,  that 
an  act  of  Congress  was  passed  on  the  17  th 
of  June,  1844  (5  Stat,  at  Larse,  676),  the  ob- 
ject of  which  was  to  bring  in  the  best  form,  for 
final  adjudication,  those  long  unsettled  titles 
in  Louisiana,  arising  under  the  governments, 
which  existed  there  l^f ore  the  cession ;  and  that 
under  this  law,  the  heirs  of  Henry  Turner,  who 
are  claimants  under  the  land  grant  to  the  Mar- 
quis of  Maison  Rouge,  but  to  a  far  larger  ex- 
tent of  land  than  the  quantity  now  in  con- 
troversy, are  at  this  time  defendants  *in  [*869 
error  in  this  court,  having  been  brought  here 
by  the  United  States,  after  having  had  a  decree 
in  their  favor  in  the  Circuit  Court.  These 
parties,  by  a  formal  motion,  have  asked  tliat 
our  present  decision,  if  the  same  shall  go  to 
affect  the  validity  of  the  grant,  may  be  post- 
poned until  they  shall  be  heard.  They  nave 
stated,  and  the  fact  is  so,  that  the  record  in 
their  case  was  filed  by  the  United  States  only 
a  few  days  before  the  argument  in  the  present 
case,  and  has  only  been  printed  since,  so  that, 
without  any  fault  or  negligence  of  their  own, 
they  have  been  unable  to  avail  themselves  of  the 
rule  of  this  court  which  permits  parties  in  sub- 
sequent cases  involving  the  same  questions  to 
be  heard  when  the  case  first  in  order  is  reached ; 
that  while  the  question  and  point  of  law,  so 
far  as  regards  the  validity  of  the  grant,  are  the 
same,  the  evidence  necessary  to  its  fair  and 
complete  adjudication  is  much  more  fully  es- 
tablished in  their  record  that  In  the  confused 
and  imperfect  one  now  before  us;  and  especial- 
ly, that  it  presents  the  testimony  of  numerous 
witnesses  of  the  highest  and  most  unimpeacha- 
ble character,  whidi  has  never  been  submitted 
to  this  court,  directly  establishing  the  authen- 
ticity of  the  documents  in  question,  as  well  as 
proving  the  practice,  usages,  and  laws  of  the 
Spanish  government  in  regard  to  their  form 
and  effect.  That  in  their  case  the  facts  were 
not  found  solely  by  the  court  below,  but  that 
their  record  exhibits  the  verdict  of  a  jury, 
founded,  in  addition  to  other  evidence,  on  the 
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actual  inspeetion  of  the  original  documents, 
which  affinns  their  authenticity  and  completion, 
and  the  perfectness  of  the  title  under  them. 
And  finally,  that  if,  under  these  circumstances, 
a  decision  shall  now  be  made  against  the  yalid- 
itj  of  the  grant,  it  will  be  mwde  on  imperfect 
efidenoe,  while  fuller  evidence  is  on  the  records 
of  this  court  awaitinff  its  examination,  and  also 
in  prejudication  of  the  rights  of  parties  coming 
here  under  the  sanction  of  an  act  of  Congress, 
who  have  not  been  guiltj  of  any  delay  in  pre- 
senting themselves  before  this  court,  and  who 
have  ^n  precluded  from  the  benefit  of  the  rule 
before  alluded  to  by  no  fault  of  their  own. 
C^n  we  refuse  with  justice  an  application,  to 
grant  whic^  injures  no  one,  to  refuse  which 
inaT  be  productive  of  consequences  the  most 
serious,  and  perhaps  irreparable  wrong? 

Nor,  in  my  opinion,  are  these  the  only  con- 
liderations  which  should  have  induced  us  to 
refrain  from  a  hastv  decision,  with  imperfect 
evidence,  on  the  validity  of  this  grant.  Four 
years  ago,  we  made  a  decision  relying  on  this 
same  imperfect  record,  which  contained  an  as- 
sertion and  statement  of  facts  rested  on  evi- 
dence since  acknowledged  by  us  to  have  been 
illegal  in  itself,  and  which  we  now  know  is 
870*]  positively  contradicted.  If  *this  grant 
is  frauaulent  in  its  execution,  or  in  effect  is 
sudi,  though  genuine,  as  to  give  no  title  to 
those  who  claim  under  it,  it  is  our  duty  to  say 
so.  But  that  should  only  be  done  aiter  the 
calmest  consideration  of  all  tht  testimony  re- 
lating to  it,  whether  in  the  record  of  this  case 
or  in  that  of  any  other  case  on  our  calendar  in 
which  is  involved  the  question  of  the  validity 
of  the  gnuil  We  ought  not  to  have  forgotten, 
that,  in  doing  otherwise,  we  may  affect  the 
riffhts  and  property  of  manv  of  our  citizens 
who  have  not  been  heard;  that  we  shall  con- 
trovert the  opinions  formally  expressed  for 
almost  half  a  century  by  the  board  of  commis- 
sioners who  first  examined  the  title,  by  the  of- 
ficers of  the  general  land  office,  by  the  Legisla- 
ture of  Louisiana,  by  committees  of  Congress, 
and  by  the  Circuit  Court  of  the  United  States 
— all  of  whom,  after  investigation,  have  de- 
clared this  grant  to  be  valid,  and  which  has 
never  been  said  to  be  otherwise  by  anv  other 
tribunal  than  this  court,  when  it  gave  its  now 
recalled  judgment,  founded  upon  the  deposi- 
tions annex^  to  Girod's  pamphlet. 

If  we  examine  the  iudgment  of  the  Circuit 
Court  now  under  review  upon  the  principles 
that  have  been  heretofore  settled  by  this  court, 
we  shall  find  no  error  in  the  "rulings  of  the 
judge  in  a  matter  of  law  brought  before  this 
court  by  an  appropriate  exception  in  the  nature 
of  a  bill  of  exceptions."  Hyde  ▼.  Booraem, 
16  Peters,  176. 

In  regard  to  the  three  bills  of  exceptions 
which  were  taken  by  the  defendants,  also  in 
the  reeord,  we  need  not  say  anything,  because 
they  are  not  properlv  before  us,  and  have  not 
been  referred  to  in  toe  argument.  But  it  may 
sot  be  amiss  to  remark,  tluit  tl^y  afford  anoth- 
er reason  why  a  final  judgment  should  not  now 
be  entered  against  the  defendants,  though  the 
decision  of  a  majority  of  the  court  may  oe  ad- 
verse to  them,  because  they  allcf^e  the  rejection 
of  important  testimony  in  their  favor  in  re- 
Bpect  to  the  validity  of  the  grant,  for  reasons 
wbic^  without  egMoiaiiig  a  iMHUiliiavm  o]^- 
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Ion  upon  them,  I  may  say  were  strongly  and 
plausibly  urged. 

Let  us  now  examine  the  bills  of  exceptions 
taken  in  behalf  of  the  United  SUtes,  to  see 
whether  they  present  any  illegal  ruling  of  the 
Circuit  Court. 

They  are  five  in  number,  but  the  first,  fourth, 
and  fifth  have  been  properly  and  candidly  con- 
ceded by  the  Attorney-General  to  be  untenable. 
I  am  to  remark,  then,  upon  the  second  aod 
third. 

The  second  is  an  exception  to  the  admission 
in  evidence  of  a  petition  of  Daniel  Clark,  the 
grantor  of  the  defendant,  to  the  Intendant 
Morales,  on  the  1st  of  August,  1803,  together 
with  the  alleged  copy  of  a  certificate,  purport- 
ing to  be  signed  by  Leonard,  *and  [*871 
Amirez,  officers  of  the  royal  treasury  in  LdhI- 
siana,  on  the  6th  of  August,  1803,  in  which 
it  was  declared,  that  the  Marquis  of  Mtison 
Rouge  had  complied  virtually  with  the  terms 
of  his  contract.  The  signatures  are  certified 
by  a  notary  to  be  known  to  him  as  eenuioe, 
and  both  papers  appear  to  be  part  of  the  isbm 
"instrument."  The  genuineness  of  the  signa- 
tures was  not  denied  by  the  Attomey-GeneraL 
The  only  ground  taken  in  the  argument  to  sua- 
tain  the  exception  was,  the  insufficiency  of  the 
testimony  to  prove  a  compliance  by  Maison 
Rouge  with  the  conditions  of  the  grant.  It  ii 
certainly  no  valid  objection  to  the  admission  of 
an  authentic  document  as  testimony,  that  it 
does  not  prove  all  for  which  the  partv  offering 
it  contends.  This  may  affect  its  sufficiency,  not 
the  legality  of  its  admission.  It  is  a  doeo- 
ment  from  the  Spanish  archives,  the  authen- 
ticity of  which  was  proved,  as  well  as  the  re- 
moval of  the  records  themselves,  many  yesn 
ago,  by  the  Spanish  authorities.  Its  admission 
is  clearly  within  the  rule  established  in  the  esse 
of  The  United  States  v.  Wiggins,  14  Petera, 
846.  The  exception  is  limitei  to  the  admia- 
sion  of  the  evidence,  not  to  the  leeal  effect 
which  has  been  or  may  be  eiven  to  it,  and  it 
cannot  be  doubted  that  the  decision  of  the  Ci^ 
ouit  Court  to  admit  it  wsks  correct. 

The  plaintiff's  third  bill  of  exceptions  was 
also  an  objection  to  the  admission  of  docu- 
mentary evidence,  namely,  the  report  of  the 
commissioners  appointed  under  the  Act  of  the 
3d  of  March,  1807,  declaring  that  the  grant  to 
the  Marquis  Maison  Rouge  "is  a  patent,  or 
what  in  tiouisiana  was  denominated  a  title  in 
form,  transferring  to  him  the  title,  in  as  full 
and  ample  a  manner  as  lands  were  usually 
granted  by  the  Spanish  government,  subject, 
however,  to  the  conditions  stipulated  in  hit 
contract  with  the  government.'*  That  such  a 
report  was  made,  and  that  the  document  in 
question  was  a  copy  of  it,  was  not  dispute! 
Such  an  official  act  of  the  officera  of  the  Unit- 
ed States  in  regard  to  the  title  waa  certainly 
legal  evidence  in  the  chain  of  proceeding,  what- 
ever its  bearing  and  effect  upon  the  validity 
of  the  title  may  be.  But,  if  this  were  not 
so,  it  will  be  enough  to  say,  to  dispoae  of  this 
exception,  that,  in  the  course  of  the  trial, 
anotner  copy  of  this  same  document  wu  in- 
troduced in  evidence  on  the  part  of  the  Uaitsd 
States. 

These  are  the  only  exceptiona  to  the  ju4^ 
ment  of  the  Circuit  Court  which  were  taken  al 
Vba  tna\^  and  which  have  been  broq^t  bdm 
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tUs  court  In  this  record.  Neither  can  be  sun- 
taincd;  nor  do  the  majority  of  the  court,  in 
the  opinion  read  by  the  Chief  Justice,  attempt 
to  sustain  them. 

What,  then,  is  there  in  the  record,  upon 
which  the  majority  of  the  court  rely,  to  war- 
rant their  judgment? 

872']  *It  has  been  argued,  on  the  part  of 
the  United  States,  that  there  are  errors  appar- 
ent on  the  face  of  the  record,  which,  though 
not  made  the  subjects  of  exception,  will  be 
noticed  by  this  court.  These  errors  are  said  to 
be  in  the  judgment  itself.  That  judgment  is 
in  the  following  words: 

"The  court  having  maturely  considered  the 
Iaw  and  the  evidence  in  this  case,  doth  now  or- 
der, adjudge  and  decree,  that  the  plaintiffs'  pe- 
tition be  dismissed;  and  that  the  grant  made 
by  the  Baron  de  Carondeiet,  as  the  Governor 
of  Louisiana,  on  the  20th  of  June,  1707,  to 
the  Marquis  de  Maison  Rouge,  be,  and  the 
same  is  hereby  declared  valid;  that  the  said 
Richard  ELing,  defendant,  and  the  said  Daniel 
W.  Coxe,  the  warrantor,  be,  and  they  are 
hereby  declared  and  recognized  to  be  the  law- 
ful owners  of  the  parts  of  the  said  grants  held 
by  them,  as  described  in  the  answer  of  the  said 
Richard  King,  and  in  Schedule  A,  and  that 
they  be  quieted  in  the  ownership  and  posses- 
sion of  the  same." 

In  this  judgment,  three  patent  errors  are  al- 
leged to  exist.  It  is  said  that  it  adjudicates 
the  title  for  lands  for  which  the  United  States 
have  not  sued;  that  the  acceptance,  by  the  de- 
fendant Coxe,  of  a  lea|^e  square,  was  an  ex- 
tinguishment of  his  claim  to  any  other  portion 
of  the  land;  and  that  which  was  principally 
aigaed  and  urged  was,  that  "the  instrument 
executed  by  the  Baron  de  Carondeiet,  on  the 
20th  of  June,  1707,  was  not  a  grant  to  the  Mar- 
quis de  Maison  Rouge."  ThMe  errors  are  al- 
leged to  be  apparent  on  the  record,  independ- 
ently of  any  exception  embracing  them.  None 
such,  it  it  admitted,  were  taken  in  the  court 
below,  or  brought  here. 

Admitting,  for  the  purposes  of  this  argument, 
that  this  court  can  reverse  a  judgment  K>r  such 
an  irregularity  as  is  said  to  be  in  this,  in  its  ad- 
Jpdication  of  the  title  for  lands  for  which  the 
United  States  have  not  sued,  without,  how- 
ever, conceding  it  as  a  fact  that  this  court  can 
properly  do  so,  in  a  case  brought  to  it  upon  a 
writ  of  error,  this  is  not  the  case  for  the  exer- 
eiae  of  such  a  power. 

The  court  having  decreed  that  the  petition 
of  the  United  States  should  be  dismissed,  and 
that  the  defendant  King  should  be  quieted  in 
the  ownership  and  possession  of  that  land  for 
which  the  United  States  sued,  is  as  "definitive 
a  sentence,"  or  judgment,  as  the  court  could 
have  given  upon  the  subject  matter  of  the  suit. 
It  put  an  end  to  the  suit,  and  absolved  the  de- 
fendant, in  the  language  of  the  civil  law  of 
Spain,  from  the  demand  which  had  been  made 
or  sued  for.  Anything  put  with  it,  Rowing 
out  of  the  mode  of  proceeding  in  the  trial,  but 
aeparable  from  that  "sentence,"  so  as  not  to 
interfere  with  its  execution,  is,  in  the  civil  law 
S78*]  of  Spain  under  which  the  *  judgment 
was  given,  one  of  those  divisions  or  points 
(eapitulos)  which  can  be  appealed  from,  and 
set  aside  upon  the  appeal  to  a  superior  court,  or 
by  the  court  giving  tbe  "sentenos^*  on  aesouat 
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of  iU  comprehending  a  thing  not  demanded 
or  prayed  for.  But  not  so  when  the  defendant 
has  been  acquitted  and  declared  free  from  the 
demand,  unless  a  right  to  revoke  the  sentence 
has  been  reserved  by  the  judge  (L.  0,  tit.  22. 
p.  8) ;  though  it  may  be  reversed  upon  appeal 
in  a  superior  court,  for  meritorious  eause^ 
when  there  has  been  error  in  the  judge  in  ae- 
quittinff  the  defendant  from  the  demand  for 
which  he  was  sued.  It  cannot  be  denied,  that, 
in  this  case,  the  "sentence"  or  judgment  is 
conformable  to  the  proceedings,  so  far  as  it  ae- 
quito  tbe  defendant  from  the  demand  of  ths 
United  States.  The  jus  in  re,  or  dominion  in 
the  thing  sued  for  by  the  United  States,  is  for 
so  much  land,  particularly  described  in  ths 
action,  as  the  mode  of  proceeding  in  Louisi- 
ana, or  the  civil  law  of  Spain,  in  this  particu- 
lar still  existing  in  Louisiana,  requires  to  bs 
done,  with  a  recitel — ^proper  enough,  and  ad^ 
missible  in  such  actions,  but  not  necessary— 
of  a  survey  by  Dinsmore,  without  authority  of 
the  plaintiffs,  under  an  alleged  pretended 
claim,  called  "the  Maison  Rouge  claim."  The 
answer  of  the  defendant,  after  a  general  denial 
of  all  and  singular  the  allegations  in  the  peti- 
tion, except  as  they  are  thereafter  specially  ad- 
mittted,  is,  that  "he  is  the  true  and  lawful 
owner  of  the  tract  of  land  described  in  the  pe- 
tition," with  a  recital  of  his  purchase  from 
Coxe ;  that  he  is  in  possession  of  the  same,  and 
has  made  valuable  improvemente;  with  a  pray- 
er that  he  may  be  dismissed  with  eoste,  and 
that  Coxe,  as  his  warranter,  may  be  called  to 
appear  and  defend  him  in  the  suit,  llie  issue, 
then,  according  te  the  Louisiana  mode  of  pro- 
ceeding, or  the  civil  law  of  Spain,  between  Uie 
United  Stetes  and  King,  was  certain,  positive^ 
and  respondent  upon  the  part  of  King  to  what 
the  United  States  sued  for,  and  is  no  way 
changed  by  the  intervention  of  Coxe  as  his 
warrantor.  That  makes  another  issue  between 
Coxe  and  Kin,  so  far  as  his  denial  of  King's 
statement  of  his  warranty  te  him ;  but  it  is  not 
a  substitute  for  the  first  issue  between  the 
United  States  and  King,  as  te  the  dominion  of 
the  land  sued  for.    Coxe,  it  is  true,  comes  in 

rn  the  prayer  of  ^ng,  te  defend  the  suit  as 
warranter;  not,  though,  as  the  court  here 
seems  te  suppose,  exclusively  to  maintein 
King's  ownership  of  the  land  sued  for  as  a 
part  of  the  Maison  Rouge  grant;  for  in  this 
petitory  action  by  the  United  Stetes,  King 
might  have  resisted  it  by  any  equiteble  title 
ot^r  than  that  which  was  equiteble  or  legal 
connected  with  that  grant  But  King  asks  that 
Coxe  may  be  brought  in  as  a  party;  that,  "if 
this  suit  should  be  decided  against  him,  he 
*may  have  judgment  against  the  Unit-  [*874 
ed  Stetes  and  the  said  Coxe,  for  the  value  of 
his  improvemente  on  the  land,  and  a  judgment 
against  Coxe  for  the  purchase  money  and  in- 
terest thert'fiu,  from  the  time  of  eviction,"  and 
coste  of  suit.  In  such  a  case,  no  error  or  ir- 
regularity in  the  judgment,  in  respect  to  Coxe's 
answer,  can  invalidate  the  finding  upon  the 
answer  of  King,  if  the  latter  can  be  executed 
upon  the  thing  sued  for.  In  other  words, 
there  may  be  in  the  civil  law  of  Spain,  upoa 
which  the  righte  of  the  parties  in  this  case  ex- 
clusively depend,  distinct  findings  in  the  same 
Judgment,  without  the  error  of  one  ol  theoi 
Wing  the  effect  to  TEoato  the  oihsr^  and  Im 
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that  case  it  often  happens  that  one  of  the  find- 
ings in  the  judgment  is  made  the  subject  of  ap- 
peal, and  that  it  is  reversed  without  afTecting 
the  other.  Now,  though  this  may  not  be  done 
in  our  writ  of  error,  what  I  contend  for  is, 
that^  if  in  a  writ  of  error  in  a  case  from  Louisi- 
ana, a  judgment  shall  have  distinct  findings, 
one  of  them  expressly  comprehending  and  ad- 
judging the  subject  matter  of  the  suit,  we  shall 
separate  it  from  the  others  which  we  may  think 
cannot  be  maintained,  and  affirm  the  first,  as 
would  be  done  in  the  courts  of  Louisiana, 
when  the  subject  matter  of  rights  claimed  and 
denied  depends  upon  the  Louisiana  law,  or 
upon  that  law  which  existed  there  when  the 
parties  to  the  suit  respectively  acquired  their 
rights  in  the  subject  matter  of  the  suit. 

But  further,  the  language  of  the  judgment,  as 
to  the  land  upon  which  it  is  to  operate,  is  ex- 
plicit. It  dismisses  the  petition  of  the  United 
States,  and  (juiets  the  defendant  in  the  posses- 
sion of  precisely  that  land,  in  quantity  and 
description,  for  which  the  United  States  sued 
him.  Whether  it  was  or  was  not  the  intention 
ot  the  Circuit  Court  to  adjudicate  the  title  to 
other  lands,  in  which  the  defendant  King  has 
no  interest,  but  to  which  his  warrantor,  Coxe, 
may  have  a  title,  is  of  no  consequence,  for  both 
are  so  discriminated  in  the  judgment  that  they 
cannot  be  confounded;  and  were  so,  that  each 
might  be  independent  of  the  other,  or,  in  the 
language  of  the  civil  law  of  Spain,  be  firm  and 
valid,  from  having  passed  into  a  thing  adjudged 
(cosa  juzgada).  Besides,  such  adjudication  of 
a  thing  not  sued  for  cannot  vitiate  the  judg- 
ment for  the  thing  that  is  sued  for  in  this  case; 
for,  if  the  former  is  not  valid  only  because  it 
is  for  land,  as  this  court  says,  not  sued  for,  the 
other  part  of  the  judgment  in  favor  of  King  is 
valid,  it  being  for  the  very  land  which  was  sued 
for.  l^e  fact  that  King  and  Coxe  claim  domin- 
ion of  parts  of  what  they  say  they  respectively 
own,  under  the  same  grant,  and  that  the  court 
affirms  their  rights  under  it,  cannot  render  that 
part  of  the  judgment  in  favor  of  King  less  a 
judgment,  because  it  is  for  a  thing  in  contes- 
875*]  tation;  *and,  though  a  part  of  the  Mai- 
son  Rouge  grant,  the  whole  of  that  grant  never 
was  so.  It  was  neither  so  by  the  action 
brought  by  the  United  States  against  King,  nor 
did  it  become  so  from  the  answer  of  Coxe, 
though  that  answer,  as  well  as  the  answer 
of  King,  raised  the  question  of  the  validity  of 
that  grant,  for  the  purpose  of  having  it  judicial- 
ly determined  whether  or  not  it  gave  to  King 
the  dominion  of  the  land  for  which  the  United 
States  sued  him,  as  a  part  of  the  Maison  Rouge 
survey.  To  so  much  of  that  land  or  survey, 
and  to  no  more  of  it,  is  the  judgment  in  favor 
of  King  an  affirmation  of  his  ownership,  or  of 
Coxe's  right  of  alienation  of  it  to  King.  A 
judicial  determination  in  favor  of  the  validity 
of  the  grant  and  survey,  for  any  portion  of  the 
latter,  is  a  good  reason  for  the  United  States, 
by  its  proper  functionaries,  to  consider  that  the 
land  embraced  in  the  survey  was  private  prop- 
erty when  Louisiana  was  ceded,  or  that  it  was 
not  a  part  of  the  public  land  intended  to  be 
conveyed  by  the  treaty  to  the  United  States. 
But  the  validity  of  the  grant  was  not,  nor  can 
it  be,  as  the  case  is  in  the  record,  the  foundation 
for  A  judgment  in  favor  of  Ooxe  for  all  the 
Und  irhieh  he  daimt  under^  it,  becaxiie  t\i« 
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United  States  had  not  submitted  to  the  juris- 
diction of  the  court  for  any  such  purpose.  A 
"definitive  sentence,"  or  judgment,  is  only  valid 
when  it  is  given  against  a  person  subject  to 
the  jurisdiction  of  the  judge.  Li.,  12,  15, 
tit  22,  p.  3.  But  the  United  States  did  sub- 
mit itself  to  the  jurisdiction  of  the  court,  for 
the  land  for  which  it  sued  King;  and  the  judg- 
ment acauittin^  him  of  that  demand  is  fin.iI 
and  conclusive  m  his  favor  against  the  United 
States,  though  it  may  be  reversed  for  error  fai 
itself  by  this  court,  upon  a  proper  exception, 
and  though  the  execution  of  it  is  suspended  bj 
the  cognizance  which  this  court  is  legislatively 
empowered  to  take  of  that  "sentence"  or  judg- 
ment. I  say  legislatively  empowered,  for  that 
phrase  indicates  the  extent  and  boundaiy  of 
this  court's  cognizance  of  a  case  in  error.  Until 
it  shall  be  enlarged  by  Congress,  I  must  think 
that  the  court  has  exceeded  it,  in  this  instance, 
by  makinff  an  erroneous  "division  or  point," 
in  a  judicial  sentence  containing  two  (ustinct 
"divisions  or  points,"  the  foundation  for  the 
reversal  of  botn,  and  that,  too,  without  an  ex- 
ception having  been  taken  in  the  court  below 
to  either  of  them,  to  bring  one  or  the  other  of 
them  up  for  concurrence  in  this  court.  If  thli 
court  means  to  claim  the  power,  and  to  exer- 
cise it  in  the  review  of  a  judgment,  by  a  tu- 
perior  court,  of  an  inferior,  according  to  the 
civil  Roman  law,  or  as  that  law  was  modified 
under  the  Spanish  rule  in  Louisiana,  it  may  be 
done.  Bat  m  doing  it  in  this  case,  I  may  be 
allowed  to  dissent  from  my  brethren,  nntil 
some  better  'reasons  for  the  exercise  of  [*87f 
such  power  shall  be  given  than  I  have  yet 
heard. 

However,  does  the  language  of  the  judgment 
necessarily  embrace  any  other  land  than  that 
which  the  United  States  claim  in  their  petition! 
The  inquiry  should  not  alone  be,  whether  the 
judgment  may  not  bear  that  construction,  but 
whether  or  not  it  does  not  admit  of  another, 
more  coincident  with  the  case  as  it  is  on  the 
record  and  appeared  to  be  on  the  trial,  tod 
more  in  harmony  with  the  duty  of  the  judge 
who  gave  it,  in  respect  to  the  only  "definitive 
sentence"  which,  under  the  civil  law  of  Spain 
as  it  exists  in  Louisiana,  can  be  given  in  a  suit 
for  real  property  where  a  warrantor  appears  to 
defend  the  respondent  to  the  action  in  the 
character  of  a  plaintiff  in  reconvention.  If  the 
judgment  vrill  bear  such  a  construction,  though 
the  language  of  it  may  not  obviously  show  it, 
we  are  bound  to  give  that,  of  which  it  is  sus- 
ceptible, most  favorable  to  its  operative  ac- 
curacy, or  "executive  process  for  a  thing  ad- 
judged." Now,  my  reading  of  this  jud^ent 
IS,  that  the  petition  of  the  United  States  is  dis- 
missed, and  that  Kincp  is  quieted  in  the  owner- 
ship and  possession  of  the  quantity  of  land  for 
which  the  United  States  sued  him,  on  account 
of  the  court  having  found  the  faet  of  the  va- 
lidity of  the  Maison  Rouge  grant,  and  that 
the  further  declaration  in  the  judgment  in  re- 
spect to  Coxe's  ownership  of  the  other  lands  ii 
Schedule  A,  and  that  he  is  to  be  quieted  in  the 
enjoyment  of  them,  is  but  an  inference  from 
the  court's  finding,  from  the  proofs  in  the  esse, 
that  the  Maison  Rouge  grant  and  survey  were 
valid.  That  it  could  not  have  been  the  faites- 
tiou  of  the  court  to  be  a  judicial  sentence  seem* 
\jsk  ma  «atUlTi.— flrat^  because  the  court  had  die- 


1849 


Trv  Unitbd  States  t.  Kiifo  vr  al. 


876 


allowed  or  disrafsiied  Ooxe^t  plea  in  recoiiTeii- 
iion,  bj  which  alone  hia  title  to  other  lands 
than  that  sued  for  was  brought  in  question,  and 
■eoond,  because  the  only  judgmenU  which  the 
Louisiana  law  permits  to  be  given  in  such  a 
ease  are  the  affirmation  of  his  title  to  the  land 
br  decreeing  its  ownership  to  his  vendee,  or 
the  disaffirmation  of  it,  with  a  sentence  against 
the  warrantor  for  the  purchase  money,  with  in* 
terest  upon  it  from  the  final  eviction,  and  for 
the  value  of  the  improvom^nts  and  costs.  Be- 
sides, in  all  fairness  of  construction,  if  we  con- 
sider the  words  of  the  judgment  in  connec- 
tion with  what,  manifestly,  the  Circuit  Court, 
throughout  the  trial,  thought  was  the  only  is- 
sue before  it,  do  the  words,  ''that  the  said  Rich- 
ard King  and  the  said  Daniel  W.  Coxe,  war- 
rantor, be,  and  they  are  hereby  declared  and 
recognized  to  be  the  lawful  owners  of  the  parts 
of  said  grant  held  by  them,  as  described  in  the 
answer  of  the  said  Richard  Kin^  and  in  the 
Schedule  A,"  imply  an  adjudicatmn  for  more 
land  than  that  for  which  King  had  been  sued, 
and  of  which  Coxe  had  been  the  owner,  as 
877*]  'described  in  the  schedule,  Ixsfore  lie 
•old  it  to  King?  Of  themselves,  the  words 
may;  but  that  it  was  not  so  meant  seems  to  me 
to  be  certain,  from  the  dismission  of  the  peti- 
tion of  the  United  States  for  just  the  land  for 
which  it  had  sued.  I  have  used  this  course  of 
argument,  however,  in  respect  to  the  judgment, 
not  so  much  for  the  purpose  of  establishing  the 
correctness  of  my  own  construction  of  it,  as  to 
show,  that,  in  this  court's  review  of  it,  instend 
of  doing  as  it  has  done,  it  should,  in  accord- 
ance with  its  own  well  established  rule,  have 
made  every  reasonable  presumption  in  favor  of 
its  correctness.    So  the  court  has  done  in  all 

Erevious  cases  where  that  which  was  equivocal 
I  a  judgment  has  not  interfered  with  the  right 
to  a  forced  execution  upon  it  of  the  matter  in 
controversy.  And  so  essential  is  the  propriety 
and  policy,  in  jurisprudence,  of  putting  an  end 
to  further  controversy  after  a  judgment  ren- 
dered, though  there  may  be  surplusage  in  it, 
that  no  instance  can  be  found  in  our  b^ks,  nor 
in  the  English  reports,  of  a  judgment  set  aside, 
in  a  eourt  of  review,  which  distinctly  finds  the 
issue  between  the  parties,  on  account  of  other 
matter  in  it,  unless  upon  exceptions  taken  to 
the  court's  ruling  of  the  law  in  the  case  applica- 
ble to  the  issue.  This  I  believe  to  be  the  only 
instance  to  the  contrary,  and  I  cannot  think  it 
will  ever  be  a  precedent  for  another. 

In  the  ease  under  consideration,  the  action 
was  instituted  by  the  United  States  against 
King,  for  the  recovery  of  a  tract  of  land  in  the 
actual  occupation  of  the  defendant.  The  peti- 
tion is  in  the  general  terms  in  which  such 
pleadings  are  usually  framed  in  I^uisiana,  and 
aTers  the  invalidity  of  the  title  under  which 
tlie  defendant  claims  to  hold  the  land,  and  the 
paramount  legal  title  of  the  United  States. 
The  answer  of  the  defendant  to  this  petition  is 
equally  general  in  its  terms,  and  asserts,  with- 
out any  specification  of  details,  the  validity  of 
his  title,  and  controverts  the  allegations  in  the 
petition.  So  far  the  case  is  perfectly  simple, 
and,  being  followed  by  a  general  judgment  for 
the  defendant,  so  far  as  that  judgment  dis- 
aflilrms  the  title  of  the  United  States  and  af- 
firms that  of  the  defendant,  there  is  no  ground 
upon  which  error  can  be  alleged.    In  rWieh  a 
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state  of  the  ease,  without  the  intervention  of 
the  warrantor,  I  am  warranted  in  saying,  from 
the  decision  just  read  by  the  Chief  Justice,  that 
the  judgment  of  this  court  would  have  been  in 
favor  of  the  judgment  of  the  Circuit  Court. 
The  supposed  difficulty,  however,  which  the 
case  presents,  and  which  has  caused  the  rever- 
sal of  the  judgment  of  the  Circuit  Court,  arises 
from  the  circumstance,  that  King  not  only  puts 
distinctly  and  simplv  in  issue  the  question  of 
title  between  himself  and  the  United  States, 
but  he  vouches,  in  warranty,  Coxe,  from  whom 
he  purchased.  'King  was,  by  the  prao-  ['878 
tice  in  Louisiana,  obliged  to  do  that.  Let  us 
for  a  moment  inquire  Into  the  nature  of  that 

fractice,  and  what  it  is  meant  to  accomplish, 
n  my  opinion,  it  has  a  decisive  and  hostile 
bearing  a^inst  the  ground  taken  by  this  court, 
that  the  judgment  of  the  Circuit  Court  should 
be  reversed  on  account  of  its  supposed  adjudi- 
cation of  title  for  more  land  than  the  United 
States  sued  for. 

At  common  law,  as  is  familiar  to  all  of  us, 
when  an  action  is  brought  to  recover  real  es- 
tate which  a  defendant  holds  by  purchase  from 
another,  accompanied  with  a  covenant  of  war- 
ranty, the  defendant  may,  at  his  option,  elect 
either  to  give  notice  of  the  pending  action  to 
his  vendor  and  warrantor,  or  to  await  the  re- 
sult of  the  suit,  nnd,  if  judgment  passes  against 
him,  sue  upou  his  covenant  of  warranty.  In 
the  first  case,  the  warrantor  may  take  upon 
himself  the  burden  of  the  defense,  if  he  pleases, 
or  may  omit  it.  In  either  case,  notice  of  the 
suit  having  l)ccn  given  to  him,  he  is  bound  by 
the  judgment.  It  is,  nevertheless,  still  neces- 
sary that  an  action  upon  the  warranty  should 
be  brought  against  him  to  enforce  his  personal 
liability.  And  upon  proof  that  he  had  notice 
of  the  first  suit,  the  judgment  against  his 
vendee  will  be  conclusive  evidence  against  him 
of  the  breach  of  his  covenant. 

If  no  such  notice  of  the  first  suit  be  given  to 
him,  he  may,  in  an  action  on  the  covenant, 
controvert  the  title  of  the  original  plaintiflT,  and 
require  full  proof  of  it  to  fix  his  liability.  In 
all  cases,  however  the  responsibility  of  the 
warrantor  is  judicially  settled  in  the  second 
suit. 

The  Louisiana  law  seeks  to  accomplish  pre- 
cisely the  same  results  by  a  speedier  process.  It 
permits  the  defendant  to  call,  in  warranty,  the 
party  from  whom  he  derives  title.  The  war- 
rantor may  forthwith  appear  in  court  as  a  par- 
ty, and  in  his  own  name  defend  the  suit.  Not- 
withstanding this,  however,  no  judgment  is  en- 
tered against  him  at  the  suit  of  the  original 
plaintiff;  but  in  case  he  shall  be  adjudged  en- 
titled to  the  property  in  contestation,  a  second 
judgment  is  entered  simultaneously,  in  favor 
of  the  original  defendant,  against  his  warrantor. 

This  subject  was  fully  discussed  in  this  ease 
at  our  last  term;  but,  as  I  have  remarked  be- 
fore, we  have  no  report  either  of  the  argument 
or  the  decision.  I  depend  upon  my  own  notes 
of  that  argument,  and  upon  those  of  Mr.  Coxe, 
of  counsel  in  the  case,  from  which  I  have  de- 
rived much  information.  In  my  view,  however, 
of  the  Louisiana  law  and  practice,  it  is  clear 
that  the  original  proceedings  and  pleadings  be- 
tween the  original  parties  to  the  suit  remain  as 
they  were  before  the  intervention  of  the  war- 
rantor, and  the  defense  interpoeed  bj  the  war- 
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rmntor  eAttfloi  tM  made  the  foundation  of  any 
iudgment  to  be  rendered  in  faTor  of  the  plain- 
tiff in  the  ori^nal  action. 
879*]  *If  thi8  view  of  the  matter  be  correct, 
in  irfving  Judgment  in  favor  of  Ring  against 
the  united  States,  the  Circuit  Court  was  neces- 
sarily limited  to  the  pleadings  between  the 
parties.  And  so  this  court  regarded  the  ques- 
tion at  the  last  term;  for  although  Coxe,  in  the 
defense  interposed  by  him,  sets  up  a  claim  to  a 
larger  portion  of  the  entire  Maison  Rouge 
mnt,  and  although  this  court,  when  this  case 
first  came  before  it,  considered  that  the  con- 
troTersy  was  thus  enlarged  so  as  to  comprehend 
this  addition  to  the  subject  matter  involved, 
and  that  Coze  became  answerable  to  a  judg- 
ment co-extensive  with  his  claim,  yet  we  were 
all  satisfied,  at  the  last  term,  that  in  this  we 
had,  as  in  other  respects,  misapprehended  the 
local  law,  and  the  majority  of  the  court  now — 
as  it  ought  to  have  done  before,  as  I  then 
thought — have  confined  us  within  our  legiti- 
mate limits,  and  restricted  the  judgment  to 
King  alone,  and  to  the  property  described  in 
the  petition.  It  would  seem  necessarily  to  fol- 
low, from  this  view  of  the  ease,  that,  in  our 
consideration  of  the  judgment  of  the  Circuit 
Court,  we  ought  to  be  restricted  to  the  matters 
put  in  issue  by  the  pleadings  between  the  orig- 
inal parties. 

In  this  aspect  of  the  case,  the  grounds  upon 
which  the  present  decision  is  made  to  rest,  in 
the  opinion  of  the  court,  are  wholly  dehors  the 
record. 

Be  this,  however,  as  it  may,  this  point  in  the 
ease,  so  vital  in  the  view  taken  by  the  majority 
of  the  court,  has  not  been  argued  by  counsel  on 
either  side.  Nor  is  it  considered  distinctly 
and  independently  in  the  opinion  of  the  court. 
In  the  absence  of  both,  I  am  not  disposed  to 
pass  any  definite  judgment.  It  is  a  pomt,  how- 
ever, which  must  he  surmounted  or  avoided 
to  warrant  the  judgment  just  given  by  this 
oourt. 

But  it  is  said  that  Coze's  acceptance  of  a 
league  square  was  an  extinguishment  to  any 
other  portion  of  the  land,  and  that  there  was 
error  because  it  is  not  so  declared  in  the  judg- 
ment. This  is  certainly  a  matter  dehors  the 
record.  Nothing  concerning  it  is  either  on  the 
face  of  the  judgment  or  in  the  bills  of  excep- 
tions. It  is  not  in  any  way  before  this  court, 
by  any  principle  or  rule  of  practice  known  to 
this  court  or  any  other  court  having  the  power 
to  reverse,  upon  writs  of  error,  the  judgments 
of  inferior  courts.  Some  correspondence  in 
regard  to  it  is  found,  like  Girod's  pamphlet,  in 
the  mass  of  documents  improperly  sent  up 
with  the  record;  but  we  have  no  means  of 
knowing  whether  or  not  it  is  the  whole  of  the 
correspondence.  I  repeat,  we  cannot  consider 
It  by  any  known  rule  of  judicial  proceeding. 
Suppose  it,  however,  to  be  before  us  for  ex- 
amination; can  it  be  contended  that  the  accept- 
ance of  this  league  square  by  Mr.  Coxe  was  an 
extinguishment  of  his  claim  to  the  rest  of  the 
880*]  land  in  *the  grant,  if  that  were  other- 
wise valid,  or  that  it  annulled  the  conveyance 
to  King  nuide  by  Coxe  long  before  the  patent 
for  the  league  square  T  The  Act  of  Congress  of 
the  29th  of  April,  1816,  confirmed  all  claims 
recognized  as  eomplete  mnts  in  the  report  of 
th9  cammiiuOMTi  appouited  under  tha  Act  of 
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the  8d  of  March,  1807,  and  authorized  a  patent 
to  be  issued  therefor;  and  the  Maison  JEtougi 
claim  had  been  so  recognized  and  reported;  but 
it  was  provided  that  under  '*no  one  claim  shaD 
any  person  or  persons  be  entitled,  under  thii 
act,  to  more  than  the  quantity  contained  in  s 
league  square."  Had  no  stipulation  been  msde 
with  Mr.  Coxe  when  he  received  this  patent, 
his  right  to  any  further  quantity  would  not,  by 
the  language  of  this  law,  have  been  lessened  or 
impaired.  It  did  not,  nor  was  it  meant  to, 
impair  the  quantity  assumed  by  the  United 
States  in  the  treaty  of  cession  of  Louisiana,  by 
which  all  the  inhabitants  were  protected  and 
maintained  in  the  enjoyment  of  their  whole 
property.  And  if  it  had  been  so  meant,  I  do 
not  think  that  I  venture  anything  which  will 
not  be  acquiesced  in  by  my  associates  in  tbii 
court,  when  the  subject  shall  be  fully  examined, 
in  saying,  that  Congress  cannot  constitutionally 
pass  an  act  taking  from  the  inhabitants  of 
Louisiana,  or  those  of  any  other  purchased  ter- 
ritory now  making  a  part  of  the  United  States, 
any  property  guarantied  to  them,  their  descend- 
ants or  assigns,  by  treaty,  so  as  to  exclude  them 
from  having  their  rights  to  the  whole  of  what 
they  claim  judicially  ascertained.  A  treaty  it 
the  supreme  law  of  the  land,  and  it  limits  tbe 
legislation  of  Congress  to  the  fulfillment  of  all 
of  its  provisions,  to  the  fullest  extent  of  them, 
and  not  for  less  or  a  part  of  what  individual 
have  a  right  to  claim  under  it  as  property, 
but  for  the  whole.  And  what  that  whole  may 
be,  where  there  is  a  dispute  about  it  between 
the  United  States  and  those  claiming,  can  only, 
under  our  system,  be  judicially  ascertained  and 
determined,  unless,  by  the  treaty  or  by  the  con- 
sent of  the  claimants,  some  other  mode  of  de- 
termining the  right  has  been  agreed  upon. 
But  if  this  were  not  so,  in  this  case  there  cannot 
be  a  doubt;  for  before  Coxe  accepted  the  pat- 
ent for  a  league  square,  he  made  an  inquiry 
what  affect  his  acceptance  would  have  upon 
his  claim,  and  he  was  assured  at  the  general 
land  office,  actinc^  under  the  instructions  of  tbe 
Attorney -General,  that  it  did  not  preclude  him 
from  seeking  the  rec<^ition  or  confirmation  of 
his  entire  claim  by  Congress  or  the  courts  of 
the  country. 

I  will  now  consider,  as  briefly  as  I  can,  tbe 
only  other  error  assigned  by  the  majority  of  the 
coiurt  on  this  judgment.  It  is,  that  the  Circuit 
Court  adjudicated  the  instrument  executed  by 
the  Baron  de  Carondelet,  on  the  20th  June, 
1797,  to  be  a  srant  to  the  Marquis  de  Maison 
Rouge.  This  is  surely  not  an  *error  [*881 
brought  before  this  court  by  a  proper  excep- 
tion, and  more,  it  is  not  an  error  apparent  upoo 
the  record.  It  not  only  is  not  in  any  bill  of 
exceptions,  but  it  is  not  a  ruling  of  the  Qrcuit 
Court  which  was  at  any  time  formally  object- 
ed to,  directly  or  indirectly,  in  the  court  be- 
low. If  it  is  an  error,  it  exists  in  the  language 
and  office  of  the  judgment  itself — nowhen 
else. 

Accurately  speaking,  this  is  not  the  judg- 
ment of  the  Circuit  Court  upon  the  issue  made 
and  submitted  by  the  pleadings.  It  ia  the  rea- 
son or  cause  assip^ed  for  the  judgment.  Tbe 
prayer  in  the  petition  of  the  United  States  ia, 
that  they  may  *'be  decreed  by  a  judgment  of  tbii 
honorable  court,  to  be  the  true  and  lawful  own- 
ers of  the  aforesaid  land  and  premises.*  !%• 
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judgment  responsfre  to  this  prayer  is,  that 
"King,  the  defendant,  and  Coxe,  the  warrant- 
or, are  declared  and  recognized  to  be  the  law- 
ful owners,"  and  are  to  be  quieted  in  the  own- 
ership and  possession  of  the  same.  The  por- 
tion, therefore,  of  the  decree  now  excepted  to 
is  a  reason  of  the  court  for  rendering  such 
Judgment.  It  is  no  necessary  part  of  the  issue 
submitted  for  adjudication  or  of  the  judgment 
actually  given.  As  a  reason  of  the  court,  it  is 
mere  surplusage,  and  can  be  altogether  reject- 
ed without  affecting  the  validity  of  the  judg- 
ment. It  is  well  settled,  that,  if  a  judgment  be 
defective  in  form,  yet  if  it  follows  and  is  re- 
sponsive to  the  issue,  and  is  substantially  right 
in  that  respect,  neither  such  defect,  nor  any 
iurplusage  contained  in  it,  is  a  ground  for  error. 
Moore  v.  Tracey,  13  Wend.  282;  Buckfield  v. 
Gorham,  6  Mass.  447;  Brown  v.  Chase,  4  Mass. 
436;  Deering  v.  Halbert,  2  Littell,  202;  Todd 
▼.  Potter,  1  Day,  238.  In  Louisiana,  in  the 
ease  of  Keene  v.  McDonough,  8  Louisiana, 
187,  it  is  said  "An  erroneous  reason,  given  in 
a  judgment  which  is  correct  in  itself,  is  no 
ground  for  reversal."  In  any  event,  the  rea- 
soning of  the  court  on  which  it  either  partially 
or  wholly  puts  its  judgment,  even  if  incorrect, 
ean  only  form  the  ground  of  an  exception  to  be 
submitted  to  the  court  below;  and  if  there  per- 
sisted in,  must  be  made  the  foundation  of  a 
bill  of  exceptions  to  be  revised  by  this  court. 
No  exception  whatever  was  taken  to  this  por- 
tion of  the  judgment  or  reasoning  of  the  C^- 
cnit  Court. 

If,  however,  the  declaration,  or  decree  em- 
braced in  the  judgment,  is  an  essential  and 
necessary  part  of  it,  can  it  be  revised  by  this 
sourtt  It  is  the  assertion  of  a  fact,  depending 
exclusively  upon  the  performance  by  the  gran- 
toe  of  the  conditions  of  the  grant,  and  upon  the 
laws  and  usages  of  Spain,  in  cases  where  such 
instruments  were  issued  and  such  conditions 
performed.  Whether  or  not  this  fact  was  es- 
tablished is,  as  I  have  already  shown,  a  matter 
belonging  to  the  Circuit  Court  exclusively  to 
decide.  That  court  had  before  it  the  evidence 
of  the  performance  of  the  conditions  of  the 
882*]  grant,  and  of  the  laws  *and  usages  of 
Spain  in  regard  to  it.  We  have  not.  Nay, 
more,  we  are  bound  to  presume  that  this  Judg- 
ment was  right,  so  far  as  it  did  or  could,  by 
any  possibility,  depend  upon  a  matter  of  fact. 
Every  matter  of  fact  necessary  to  sustain  it 
will  be  presumed  to  have  been  proved,  and  will 
be  taken  by  this  court  to  have  been  fully 
proved  in  the  Circuit  Court.  This  is  a  prin- 
ciple too  well  settled,  alike  by  the  common  law 
ind  the  law  of  Louisiana,  to  need  discussion. 
Campbell  v.  Patterson,  7  Vermont,  80;  Butler 
r.  Despalir,  12  Martin,  304;  Mitchell  ▼.  White, 
$  New  Seri'^,  400;  Hill  v.  Tuzzine,  1  New 
Series,  500 ;  Piedras  v.  Milne,  2  New  Series,  637, 
ilso  265;  Miller  v.  Whittier,  6  LouUianA,  72; 
Love  ▼.  Banks,  3  Louisiana,  481. 

And  in  the  case  of  Carroll  v.  Peake,  1  Peters, 
18,  this  court  said,  in  the  absence  of  proof  to 
;he  contrary,  if  any  possible  state  of  the  case 
mn  be  imagined,  or  any  amount  of  testimony 
nipposed,  necessary  to  sustain  the  opinion  of 
Jie  Circuit  Court,  this  court  will  assume  that 
iiieh  a  state  of  the  case  existed,  and  that  such 
rridence  was  offered  on  the  trial.  Whether  or 
lot  this  ia  a  complete  "title  in  form*'  imder  I 
IS  li.  ed. 


the  Spanish  law,  m  It  existed  fai  1707,  and 
whether  the  conditions  contained  in  it  (suppos- 
ing the  performance  of  them  to  be  necessary  to 
its  validity)  were  performed,  are  purelpr  nmt- 
ters  of  fact,  depending  upon  evidence  which  was 
before  the  Circuit  Court.  We  oufht,  and  are 
bound,  to  presume  they  were  legally  and  con- 
clusively established  by  that  evidence.  If  ao, 
the  decree  and  judgment  of  the  Circuit  Court 
were  free  from  error,  and  should  be  so  afflrmad 
by  this  tribunal. 

I  think  I  may  say,  that  no  error  assigned, 
either  in  the  record  or  by  a  majority  of  this 
court,  in  behalf  of  the  United  States,  has  been 
sustained.  In  my  opinion,  if  the  case  could  be 
justlv  decided  now,  a  Judgment  of  affirmanoe 
should  be  entered.  I  wiu  sincerely  that  I 
could,  consistently  with  what  I  have  felt  mjr* 
self  bound  to  do,  dose  my  remarks  upon  the 
course  pursued  by  a  majority  of  the  court  la 
this  case  with  what  I  have  said.  Something  re- 
mains to  be  done. 

In  the  opinion  expressed  by  the  majority  of 
the  court,  they  have  deemed  it  proper  to  dis- 
cuss the  validity  of  the  Maison  Rouge  grant, 
as  if  it  were  not  affected  in  any  way  by  the 
facts  ascertained  in  the  judgment  of  the  court 
below,  and  as  if  in  every  aspect,  whether  of 
fact  as  to  the  performance  of  the  condition,  or 
of  legal  effect  according  to  the  law  and  usages 
of  Spain,  its  validity  was  here  before  ua  for  ex- 
amination and  adjudication.  This  course  I 
deem  at  variance  with  the  settled  law  and  prac- 
tice of  this  court.  But  as  I  re^rd  the  ffnxkt  to 
be  clearly  valid,  and  the  opinion  now  given  by 
the  majority  of  this  court  against  it  as  of  tae 
hiffhest  importance  to  one  of  the  States  of 
*this  Union,  and  to  a  laroe  portion  of  [*888 
its  people,  I  will  submit  the  grounds  on  whioh 
I  think  that  the  Circuit  Court  in  Louisiana, 
properly  adjudged  the  ffrant  of  the  20th  June, 
1707,  to  the  J^rquis  de  Maison  Rouge,  to  be 
valid,  legal,  and  complete. 

Under  the  royal  order  of  the  24th  Angust, 
1774,  the  Governor  of  Louisiana  had  the  am- 
plest powers  to  grant  lands,  without  limitation 
as  to  quantity,  and  without  the  necessity  of  a 
confirmation  by  the  Spanish  government.  This 
power  existed  undiminished  until  the  royal  or- 
der of  22d  October,  1708,  when  it  was  conferred 
on  the  Intendant.  2  White's  New  Recopi- 
lacion,  245;  United  States  ▼.  Arredondo,  0  Pe- 
ters, 727;  United  States  ▼.  Clarke,  8  Peters, 
452. 

After  the  Treaty  of  the  17th  October,  1708, 
between  the  United  States  and  Spain,  by  which 
the  latter  government  relinquished  its  claim  to 
the  territory  on  the  eastern  side  of  the  Missis- 
sippi north  of  the  81st  degree  of  latitude,  ao 
that  the  settlements  of  the  United  States  were 
rapidly  approaching  the  inhabited  portions  of 
Louisiana,  it  became,  even  more  than  had  been 
previously  the  case,  an  object  of  Spanish  pol- 
icy to  promote  the  establishment  of  colonies  of 
European  emigrants  on  the  outposts  of  Louisi- 
ana, and  to  encourage  the  eultivation  of  wheat, 
so  as  to  supply  its  inhabitants,  and  make  them 
independent  of  the  people  of  the  United  Statea 
for  that  food.  At  no  period  of  Spanish  coloni- 
zation was  the  disposal  of  the  public  lands  a 
source  of  revenue,  as  ours  have  been  in  the 
United  States.  Conditions  of  settlement  on 
the  performane^  ol  ptheir  atipulntiona  were  im- 
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posed,  but  in  no  Instance  was  the  payment  of 
money  exacted,  except  in  a  few  cases  in  Flori- 
da, where  grants  of  land  were  permitted  by 
the  icing  to  be  made  by  the  Indians  to  indiyid- 
nalt  for  denredations  upon  the  latter.  But 
money  for  the  Icing's  revenue,  or  for  colonial 
purposes,  was  never  exacted  in  payment  for 
lands  ffranted«  The  land  granted  was  usually 
limitecf  in  quantity,  but  varied  according  to  the 
objects  for  which  the  grant  was  made.  Several 
cases  determined  in  this  court  exhibit  the  rati- 
fication by  it  of  grants  made  by  the  Spanish 
ffovemors  of  Florida  and  Louisiana,  from  a 
few  acres  to  hundreds  of  thousands  of  acres. 
Every  kind  of  consideration  for  them  is  also 
exhibited.  Sometimes  the  settlement  and  cul- 
tivation by  the  grantee  himself;  sometimes  by 
settlers  to  be  introduced  by  him;  at  other  times, 
the  construction  of  mills,  or  the  establishment 
of  large  grazing  farms;  again  *  reward  for  mil- 
itarv  services;  sometimes  the  liquidation  and 
settlement  of  previously  existingp  contracts.  Of 
all  these  considerations,  and  of  many  others, 
which  were  the  foundation  of  grants  of  land 
by  the  Spanish  Governor,  the  reoords  of  this 
court  afford  ample  evidence. 
884*]  *In  this  state  of  the  country,  and  un- 
der that  system  of  policy,  the  Spanish  Govern- 
or, Carondelet,  made  a  contract  on  the  17th  of 
March,  1796,  with  the  lifarauis  de  Maison  Rouee, 
a  French  emigrant,  then  lately  arrived  in  the 
colony.  The  object  of  it  was  to  establish  a  col- 
ony of  European  immigrants  on  the  Washita 
River,  to  cultivate  wheat,  and  to  erect  mills 
for  manufacturing  flour.  The  Spanish  gov- 
ernment agreed  to  pay  in  money  two  hundred 
dollars  for  every  familv  of  two  persons,  four 
hundred  for  those  having  four  laborers,  and 
one  hundred  for  those  having  one  useful  la- 
borer. It  also  agreed  to  facilitate  their  passage 
to  the  place  of  settlement,  supply  them  with 
provisions,  to  pay  for  the  transportation  of 
them  and  their  luggage,  when  they  came  by 
sea  to  New  Orleans,  and  to  grant  to  every 
family  containing  two  white  persons  fit  for 
agriculture  four  hundred  arpents  of  land,  and 
a  corresponding  proportion  for  more  or  less. 
In  the  outset,  tne  number  of  families  was  lim- 
ited to  thirty. 

The  contract  of  March,  1795,  was  designed 
to  be  the  beginning  of  a  national  policy  deemed 
bv  the  Spanish  government,  and  its  representa- 
tives in  Louisiana,  essential  to  the  independ- 
ence of  that  province,  and  to  the  preservation 
of  other  territories  of  Spain  still  farther  south. 
The  government,  therefore,  undertook  to  de- 
fray all  the  expenses  of  its  commencement, 
knowing  that,  after  the  settlement  of  thirty 
families  in  a  wilderness,  others  would  be  in- 
duced to  migrate  to  it,  paying  their  own  way, 
on  account  of  that  securitv  wnich  first  settlers 
always  give  to  new  lands.  The  Marouis  de 
Maison  Rouse  stipulated  for  nothing  to  be  per- 
formed on  his  part  but  the  introduction  of  thir- 
ty emigrant  families  into  the  province.  Every 
other  term  of  the  agreement  is  to  be  performed 
by  the  Spanish  government.  The  inspection 
of  it,  at  paces  58  and  103  of  the  reconi,  will 
show  that  all  the  onerous  stipulations  were  on 
the  part  of  the  Spanish  authorities,  but  none 
of  them  could  in  any  way,  or  by  any  construc- 
tion  of  it,  result  in  any  pecuniary  gain  to  Mai- 
eon  Roug^,  Guides  uid  provisioni,  esi^enaea 
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of  transportation,  and  mnts  of  land  and 
money,  were  to  be  furnished,  given,  paid,  and 
made  to  the  emigrants.  Not  a  dollar  was  to 
be  paid  to  the  Marquis.  The  contract  does 
not  give  him  an  acre  of  land.  Not  the  smallest 
benefit  from  it  was  to  come  to  him. 

The  Intendant,  Morales,  a  man  of  visorooi 
character,  and  strict  in  his  administration  of 
the  colonial  finances,  did  not  approve  of  the 
Baron  de  Carondelet's  mode  ot  oolonizatios 
in  his  contract  with  Maison  Rouge,  on  account 
of  the  expenditures  to  which  it  led;  but  at  the 
same  time  he  expresses  his  opinion,  that  it  wis 
the  policy  of  the  Spanish  government  to  "bsye 
an  extensive  settlement  on  the  Washita,  to  pro- 
tect the  possession  *of  the  kingdom  [*885 
of  Mexico."  But  Carondelet's  contract  with 
Maison  Rouge,  for  the  settlement  of  the 
thirty  families,  had  received  the  royal  sanction 
as  early  as  July,  1796.  The  burden  of  it,  ex- 
cept so  far  as  the  services  of  the  Marquis  hsd 
aided  in  its  accomplishment,  had  fallen  on  the 
Spanish  government.  The  literal  complisnee 
with  it  had  been  nearljr  fulfilled  by  the  settle- 
ment of  the  thirty  families,  and  the  importance 
of  the  extension  of  such  settlements  beeuM 
more  apparent  after  two  years  had  passed,  u 
Morales  acknowledged,  than  it  had  been  when 
the  policy  was  first  adopted.  It  was  then  thtt 
the  Baron  de  Carondelet  recollected  the  unre- 
warded services  of  Maison  Rouge — that  he  wai 
a  noble  emiffrtf  impoverished  and  driven  from 
France  by  the  Revolution— rand^  no  doubt,  ex- 
cited by  the  success  of  his  policy,  in  his  flnt 
experiment  in  colonizing  the  Washita  under 
the  personal  agency  of  the  Marquis,  determined 
to  extend  it,  by  making  a  large  grant  of  land 
to  him;  which  policy  he  was  to  carry  out  oo 
his  own  acount,  at  his  own  expense,  and  for 
his  own  benefit.  The  language  of  the  grant 
is,  "Forasmuch  as  the  Marquis  de  Maison 
Rouge  is  near  completing  the  establishment  of 
the  Washita,  which  he  was  authorised  to  make 
for  thirty  families  by  the  royal  order  of  July 
14th,  1795,  and  desirous  to  remove,  for  the 
future,  all  doubt  respecting  other  families  or 
new  colonists  who  may  come  to  establish 
themselves,  we  destine  and  appropriate  eon- 
olusively  for  the  establishment  of  the  aforesaid 
Marquis  de  Maison  Rouge,  by  virtue  of  the 
powers  granted  us  by  the  king,  the  thirty  su- 
perficial leagues  marked  in  the  plan  annexed  to 
the  head  of  this  instrument,  with  the  limiti 
and  boundaries  designated,  with  our  approbs- 
tion,  by  the  surveyor,  Don  Carlos  Lareau  Tru- 
deau,  under  the  terms  stipulated  and  contrset- 
ed  for  by  the  said  Marquis  de  Biaison  Rouge." 
This  grant  was  made  on  the  20th  June,  1797, 
eleven  days  after  the  letter  of  the  9th  June 
from  Morales  to  the  Marquis  de  Maison  Rouge 
(record,  p.  24),  in  which  the  Intendant,  after 
refusing  to  alter  a  previous  decision  eoneem* 
ing  the  payment  of  money  to  some  of  the 
Marquis's  emigrants,  under  the  eontrast  of 
1795,  savs:  "I  doubt  not  that  your  intentiooi 
are  the  best  for  the  interest  of  my  august  lof • 
ereifl:n;  that  with  this  object,  beudea  tbs  eon* 
venfence  of  living  under  hia  wiae  lawi,  jos 
formed  your  plan,  and  I  cannot  dissuiss  my 
belief  tliat  it  would  be  very  useful  u>r  Spsis 
to  plant  an  extensive  settlement  on  the  Wssh- 
ita,  to  protect  the  possession  of  the  kinadoa 
of  Mexico;  but  I  cannot  admit,  with  sU  hii 
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msoning,  that  your  project  will  be  the  best 
and  most  advantageous  to  effect  that  purpose; 
far  from  it.  I  entertain  the  opinion,  that,  if 
the  government  desire  to  benefit  by  the  present 
drcumftances,  they  can  accomplish  their  ends 
886*]  'without  great  expense."  It  may  be 
reasonably  concluded,  that  the  extract  from 
the  letter  of  Morales  was  in  reply  to  one  from 
Maison  Rouge,  concerning  the  contract  of 
1795.  The  internal  evidence  warrants  such  an 
inference.  And,  as  it  shows  a  difference  of 
opinion  between  the  Intendant  and  the  Baron 
de  Carondelet  concerning  the  mode  of  coloniza- 
tion, and  the  disapproval  by  the  former  of  the 
manner  in  which  the  latter  had  carried  out 
that  policy  in  his  contract  with  Maison  Rouse 
— both  of  them,  however,  acknowledging  the 
wisdom  and  necessity  of  such  policy,  though 
differing  upon  whom  the  expense  of  it  should 
fall — we  have  the  motives  and  the  reason  for 
Carondclet's  grant  to  the  Marquis.  Further, 
the  grant  in  quantity,  two  hundred  thousand 
arpenta,  was  not  more  than  enough  for  five 
hundred  families,  at  the  rate  of  allowance  fixed 
by  the  contract  of  1795.  It  could  only  be- 
come valuable  to  the  Marquis  by  being  colo- 
nized by  him.  The  general  policy  on  which  it 
was  made  justifies  the  extent  of  the  grant, 
and  shows  the  strong  desire  of  the  government 
to  extend  and  promote  the  settlement  on  the 
Washita,  without  incurring  the  expense  of  the 
previous  arrangement.  It  was  well  known,  be- 
fore the  contract  of  1795  was  made  witn  Mai- 
son Rouge,  and  from  the  execution  of  it  by 
him,  that  settlers  could  not  be  induced  to  fix 
their  residences  in  such  a  wilderness  then, 
without  gratuities  of  land  and  money,  and 
their  transportation  being  paid.  These  were 
to  be  borne,  therefor,  by  the  Marquis.  It  is 
not  at  all  Improbable,  if  his  life  had  been 
spared  to  carry  out  his  design,  that  the  cost  of 
it  would  have  left  him  but  a  small  part  of 
what  at  first  seems,  from  the  magnitude  of  the 
grant,  to  be  a  principality.  Time  only  has 
ever  repaid  the  actual  cost  of  colonization;  but 
individual  settlers  in  new  countries,  when  not 
disturbed  by  wars,  or  destroyed  by  savages, 
have  commonly  gathered  fruits  for  themselves 
and  for  their  posterity.  Still,  the  grant  was 
an  inducement  for  the  Marquis  to  attempt  to 
eolonize  it.  The  man  who  has  fallen  from  a 
high  estate  into  nothing,  seizes  upon  ventures 
to  regain  his  elevation,  and  the  greater  the 
risk  he  may  run  and  overcome,  the  greater  will 
be  his  pride  at  his  re-exaltation,  or,  if  of  an- 
other temper,  his  thankfulness  to  Providence 
for  his  success. 

I  cannot  help  thinking,  too,  that  there  is  a 
caution  in  the  terms  of  the  grant,  if  taken  in 
oonnection  with  the  contraict  of  1795,  very 
much  in  favor  of  its  validity.  As  that  contract 
did.  It  guards  against  the  introduction  of 
American  settlers,  which,  under  the  former,  the 
government  had  been  able  to  prevent,  by 
making  its  payments  and  grants  of  land  only 
on  proof  that  the  families  or  emigrants  had 
come  from  Europe.  And  it  not  only  forbids 
any  Interference  with  the  previous  settlers 
887*]  within  the  'grant,  who  held  by  "title 
in  form,"  or  by  virtue  of  a  fresh  commission, 
but  imposes  on  the  Morquis  an  obligation  "to 
maintam  and  support  them  in  all  of  their 
rights" — that  is»  titles  made  and  granted   to 


other  persons  within  the  region  comprehended 
in  the  figurative  plan  of  Trudeau,  just  as  that 
grant  was  made  to  the  Marquis,  and  which, 
when  thr^'  were  found  to  exist,  the  Marquis 
was  permitted  to  have  land  elsewhere,  in  equal 
quantities. 

Hitherto  I  have  endeavored  to  show,  in  this 
part  of  the  case — made  so,  however,  only  by 
the  decision  of  the  majority  of  the  court — that 
the  grant  was  authentic  and  genuine,  from  the 
internal  evidence  in  it  connected  with  that  of 
the  contract  of  1795,  and  from  the  services  of 
llie  Marquis  in  fulfilling  that  contract,  in  con- 
formity with  the  national  policy  of  Spain  In 
respect  to  settlers  on  the  Washita.  But  I  have 
done  so  more  for  the  purpose  of  showing  its 
reasonableness,  and  to  resist  suggestions  against 
it,  than  with  any  intention  of  relying  upon  it 
myself,  exclusively,  as  conclusive  of  the  fact  of 
the  execution  of  the  grant  by  Carondelet,  with 
the  figurative  plan  of  Trudeau  contemporarily 
annexed;  for  the  execution  of  the  grant  is 
proved  by  the  witness  Tessier,  just  as  the  law 
of  Louisiana,  or  the  civil  law  of  Spain,  re- 
quired that  it  should  be,  for  the  purpose  of 
verifying,  in  the  trial  of  a  suit,  any  instrument 
(escritura)  upon  which  a  party  in  it  relies  for 
establishment  of  his  right. 

An  instrument  of  writing  (escritura)  is  every 
deed  that  is  made  by  the  hand  of  a  public  es- 
cridano,  or  notary  of  a  corporation,  or  council 
(concejo),  or  sealed  with  the  seal  of  the  king,  or 
other  authorized  *'person."  L.  1,  tit.  18,  p. 
3.  'Hence  arise  the  two  kinds  which  pro- 
duce full  faith  and  full  proof;  one  public,  made 
by  the  escribano  or  notary,  with  the  solemnities 
prescribed  by  laws";  ''another  authentic, 
which  is  that  sealed  by  the  king,  bishops,  pre- 
lates, and  great  men  of  the  kingdom."  Either 
of  these  is,  in  suits,  judicially  proved,  when 
such  as  are  distinctively  "public*'  are  signed 
by  a  "public  escribano,"  when  it  is  not  want- 
ing in  any  required  solemnity,  and  when  the 
deed  or  original  is  confirmed  by  the  register  or 
protocol,  in  the  escribano's  records;  and  when 
the  deed  is  of  that  denomination  called  "au- 
thentic"— from  being  signed  by  the  king,  or  an 
officer  authorized  by  the  royal  order  of  the 
king,  special  or  general — the  proof  of  such  sig- 
nature, and  the  instrument  having  a  proper 
seal,  establishes  it,  without  any  reference  to  the 
protocol  of  it,  in  the  public  archives,  when  it 
appears  that  the  protocol,  or  order  for  it,  has 
been  lost,  or  is  beyond  the  jurisdiction  of  the 
court,  so  that  the  conformity  between  the 
original  and  the  protocol  cannot  be  ascertained 
by  the  'process  of  the  court.  It  must  be  [*888 
recollected,  that  the  deed  given  to  the  party  is 
the  original,  though  taken  from  the  register  or 
protocol;  and  that,  in  the  law  of  Louisiana,  or 
civil  law  of  Spain,  a  copy,  or  traslado,  is  the 
transcript  from  that  orignal. 

Now,  it  is  by  just  such  proof  as  I  have  men- 
tioned, that  the  grant  to  the  Mar(^uis  de  Maison 
Rouge  has  been  established  in  this  case,  as  an 
authentic  original,  proved  not  by  one  witness 
only,  but  by  two,  with  a  positiveness  of  declara- 
tion and  Imowledge  of  the  fact  of  the  signa- 
tures to  the  ^nt  that  cannot  be  made  strong- 
er. Mr.  Dubigny,  Secretary  of  State  for  Loui 
siana,  pp.  53,  54,  of  the  record),  says,  that  "he 
recognizes  the  signatures  'to  the  deed'  of  the 
aforesaid   Baron   de  Carondelet,   and   of  Don 
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Andres  Lopez  Armeato,  the  secretary  of  the 
gOTemment  of  Louisiana,  as  genuine,  and  of 
the  proper  handwriting  of  these  persons  re- 
speetiyety;  that  the  said  instrument  is  in  the 
handwriting  of  Charles  Tessier,  Esq.,  of  Baton 
Rouge,  who  was  then  first  clerk  in  the  secre- 
tarr's  otBce";  and  he  "moreover  declares,  that 
he  had  a  knowledge  thereof  about  the  time  it 
was  issued,  and  that  it  (the  grant)  was  a  maker 
of  public  notoriety."  This  affidaTit  was  made 
bv  Mr.  Dubigny  m  1824,  before  Galvin  Prual, 
Esq.,  a  justice  of  the  peace  for  the  city  of  New 
Orleans.  Nineteen  years  afterwards,  on  the 
22d  of  May,  1843,  Charles  Tessier,  Esq.,  the 
same  person  mentioned  by  Mr.  Dubigny,  is  ex- 
amined in  this  case,  by  virtue  of  a  commission 
for  that  purpose  issued  by  the  Circuit  Court, 
and  he  says,  in  answer  to  the  direct  interroga- 
tories put  to  him,  repeating  the  same  also  to 
the  eross-interrogatories,  without  deviation  or 
alteration,  except  in  other  particulars,  showing 
his  forbearance  in  speaking  of  the  transaction 
after  such  a  lapse  of  time — he  says  that  "he  is 
above  sixty -seven  years  of  age;  that  he  was  a 
native  of  Louisiana;  that  he  was,  when  the 
grant  was  made,  principal  clerk  in  the  office  of 
the  Spanish  government  for  making  grants  of 
land;  and  that  he  is  now  the  Judge  of  the  par- 
ish of  East  Baton  Rouge ;  that  the  grant  marked 
A  is  filled  up  in  the  handwriting  of  this  depo- 
nent, who  was  chief  clerk  of  the  Spanish  gov- 
ernment of  Louisiana  at  the  time,  and  did  the 
land  ofiice  business  in  filling  up  grants;  that  he 
is  familiar  with  the  handwriting  of  the  govern- 
or, Baron  de  Carondelet,  and  of  Don  Andres 
Lopez  Armesto,  secretary  of  the  government; 
the  deponent  has  often  seen  them  both  write  and 
sign  tneir  names;  the  signatures  of  Governor 
Carondelet  and  Secretary  Armesto  to  the  docu- 
ment A  are  both  genuine."  What  more  than  the 
testimony  of  these  two  witnesses — ^both  of  un- 
questioned character,  each  in  his  life  signalized 
in  their  community  by  holding  offices  of  pub- 
889*]  lio  •trust  and  confidence— can  be  want- 
ing, to  establish  the  genuineness  of  the  grant 
to  Maison  Rouge  T  But  there  is  more.  Tessier 
further  says,  that  "he  has  a  personal  knowl- 
edge of  the  time  when  the  said  grant  was  made 
and  issued,  because  he  filled  it  up  at  the  time 
of  its  date;  his  knowledge  was  therefore  per- 
sonal, as  he  performed  the  service;  the  grant 
was  not  a  secret,  but  of  public  notoriety;  that 
the  grant  was  denominated  and  considered  a 
titulo  en  firma;  and  was  such  complete  and 
perfect  evidence  of  title  as  not  to  require  any 
other  to  validate  or  strengthen  it;  that  he  was 
familiar  with  the  operations,  forms,  usages, 
and  customs  of  the  Land  Department  under 
Governor  Osrondelet;  and  that  though  he.  at 
this  distance  of  time,  nearly  fifty  years  since, 
cannot  recollect  whether  Carlos  Trudeau's  plan 
and  process  verbal  was  or  was  not  before  his 
eyes  when  he  filled  up  the  body  of  the  grant 
A,  he  always  obeyed  the  orders  of  the  Baron 
de  Carondelet,  and  of  the  secretary  of  the  gov- 
ernment, Don  Andres  Lopez  Armesto,  and  in 
this  instance,  as  in  others,  performed  his  offi- 
cial duty."  He  repeats,  to  another  interroga- 
tory, "that  at  this  distance  of  time,  forty-six 
years,  he  is  unable  to  say  whether  he  had  or 
had  not  Trudeau's  figurative  plan  and  process 
verbal  before  him;  but  he  is  certain  he  per- 
formed  hk  duty,  either  by  dictation  or  written 
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instructions  of  his  superiors,  or  by  seeiaff  tkt 
document  B  (Brengiers  copy  of  Trudeau's  fig- 
urative plan),  though  he  cannot  say  in  whidi 
of  the  three  respective  modes  he  acted  upon 
the  occasion;  there  was  a  general  form  of  ordi- 
nary grants,  which  changed  when  the  grant 
was  special,  for  certain  purposes  and  under  cer- 
tain conditions,  and  the  governor  or  secretary 
then  usually  dictated  or  wrote  the  words  of  tht 
grant,  which  was  afterwards  copied;  but  hf 
cannot  recollect  how  it  was  in  this  instance." 
And  in  his  answer  to  the  cross -interrogatory, 
he  says  that,  "in  his  answers  to  the  interroga- 
tories in  chief,  he  has  answered  the  different 
questions  as  well  as  he  could,  and  endeavored 
to  discriminate  between  their  opinions  and  Ut 
own  personal  knowledge  of  matters." 

The  proof  of  the  grant,  then,  is  positive,  but 
suspicion  is  attempted  to  be  thrown  upon  It  by 
the  denial  of  the  fact  it  recites,  that  the  flgn- 
rative  plan  of  Trudeau  was  annexed  to  it,  when 
it  was  signed  by  the  governor.  And  that  de- 
nial rests  upon  Tessier's  forbearing  to  state  poi- 
itively  that  it  was  before  him  when  he  filled  up 
the  grant,  and  upon  Girod's  pamphlet  and  the 
ex -parte  testimony  annexed  to  it.  Now,  before 
any  suspicion  of  the  grant  can  arise  from  Tei- 
sier  not  being  able  to  swear  positively  to  that 
fact,  it  must  appear  that  it  was  in  the  order  of 
the  business  of  the  Spanish  land  office,  and 
that  it  was  required  by  the  laws  and  usages  of 
Spain  in  Louisiana,  that  such  *figura-  [*89f 
tive  plans — which,  it  must  be  remembered,  are 
not  actual  surveys,  but  descriptions  of  natural 
boundaries  in  a  grant,  in  conformity  with 
which  actual  surveys  were  afterwards  to  be 
made — should  form  a  part  of  that  muniment  of 
title  in  the  land  office  from  which  the  secretary 
made  or  filled  up  the  grant,  and  that  it  was  not 
sufficient  for  such  a  statement  to  be  made  of  it 
as  there  is  in  the  grant  in  this  instance.  I  will 
make  no  assertion  upon  this  point  in  respect  to 
what  was  the  practice  in  Louisiana  when  it  was 
a  province  of  Spain ;  but  Florida  land  grants 
and  those  of  Louisiana  were  made  under  royal 
orders  of  the  king  of  Spain,  and  I  can  say. 
that,  in  our  judicial  affirmation  in  this  court  of 
Florida  land  claims,  we  have  not  in  any  instance 
called  for  a  figurative  plan  in  any  one  of  them, 
but  have  in  several  of  them  ordered  surveys  to 
be  made  from  the  descriptions  in  the  grants. 
But  I  may  also  say,  that  there  is  a  good  reason 
why  the  figurative  plan  of  an  extended  grant 
should  not  have  been  before  the  secretary  who 
filled  it  up  at  the  time  when  he  did  so,  and  it 
is  this:  that  the  figurative  plan  was  a  mere  de- 
lineation of  what  the  grant,  by  conformabli 
description,  g^ve,  and  that,  as  the  verification 
of  the  delineation  by  actual  survey  oould  only 
establish  the  locality  of  the  land,  it  was  not  in 
a  condition  before  that  was  done  for  official 
registry.  Under  the  Spanish  law,  the  surrey 
of  the  Surveyor-General  or  his  authorised  dep- 
uties was  conclusive  of  the  locality  of  the 
grant,  but  the  grant  itself  gave  property  to  the 
grantee.  It  was  property  meant  to  be  protect- 
ed by  the  treaty.  Though  no  survey  had  been 
made  by  the  Spanish  surveyors  before  the 
treaty  was  made,  surveys  afterwards,  in  con- 
formity with  the  grant,  have  been  alwayi 
deemed  sufficient  by  this  court,  and  where  • 
case  has  occurred,  under  a  elaim  of  a  Spaniik 
grant,  where  there  had  been,  either  before  or 
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titer  the  treaty,  an  imperfeet  sunrcj,  this 
eouri  upon  being  eatisflea  of  the  genuinenesii 
of  the  grant,  hat  ordered  the  sunre}'  to  be 
made,  to  carry  out  the  grant  to  its  originally 
intended  consummation.  See  the  case  of  The 
United  States  v.  Forbes,  16  Peters,  173. 

But  how  can  the  contemporary  annexation 
of  the  figuratiTe  plan  to  the  Maison  Rouoe  mnt 
be  denied  in  this  ease,  after  the  proof  of  the 
signatures  of  the  goyemor  and  secretuy  to  the 

rntt  Thoee  officers  assert  in  the  grant  that 
was  annexed,  with  limits  and  boundaries 
designated  bv  Don  Carlos  Trudeau.  Now,  un- 
less these  signatures  are  disproved,  or  it  is 
proved  that  the  governor,  Carondelet,  and  the 
secretary,  Armesto,  had  combined  to  practice 
a  fraud  upon  their  sovereign,  by  the  assertion 
of  a  fact  in  a  deed  which  did  not  exist,  the  fact 
that  it  was  annexed  to  the  grant  when  it  was 
made  cannot  be  denied.  The  deed  or  grant, 
when  proved,  is  ^ood  for  all  that  it  contains, 
891*]  whether  *it  be  for  what  is  granted,  or 
for  a  fact  by  which  that  is  to  be  thereafter  prae- 
tieally  ascertained;  and  neither  is  deniable  but 
for  fraud  in  the  making  of  the  grant.  (^  the 
grant  may  be  shown  to  have  been  made  with- 
out authority  or  contrary  to  law.  Neither  fraud 
nor  violation  of  law  is  imputed  to  this  grant, 
and  it  stands  good  for  all  that  is  asserted  in  it, 
against  any  suspicion  of  fraud  which  alleges 
that  the  figurative  plan  of  Trudeau  had  beien 
antedated.  But,  further  still,  against  such  a 
suspicion,  shall  no  force  be  given  to  the  decla- 
ration of  Trudeau  himself  in  such  a  case?  His 
signature  to  the  figurative  plan  is  proved.  He 
was  the  Surveyor-General,  whose  duty  it  was 
to  make  for  the  governor,  by  his  order,  such  a 
figurative  plan,  before  the  governor  oould  make 
the  grant.  A  plan  is  made  purporting  to  be 
sign^  by  Trudeau,  his  signature  is  proved  to 
be  ^nuine,  the  governor  and  his  secretary  rec- 
ognised it  to  be  such  by  making  a  grant  accord- 
ing to  it;  the  character  of  Trudeau  for  private 
virtue  and  official  ability  and  integrity  is  proved 
by  those  who  knew  him.  If  all  this  be  not 
proof  positive  that  the  figurative  plan  had  been 
made  and  was  annexed  to  the  grant  contempo- 
rarily with  its  execution,  then  no  proof  will 
•nffice,  and  our  rejection  of  it  involves  a  denial 
of  all  truthful  character  in  the  three  highest 
functionaries  then  representing  the  kins  of 
Spain  in  Louisiana,  the  Baron  de  Oaronoelet, 
Secretary  Armesto,  and  the  Surveyor- General 
Trudeau.  Such  is  the  consequence  concerning 
these  men;  but  I  know  the  majority  of  this 
court  do  not  mean  it,  for  if  the  more  subor- 
dinate condition  of  two  of  them  had  not  im- 
posed upon  their  contemporaries  the  conviction 
that  they  were  uninfected  by  the  corruption 
which  we  are  too  apt  to  suppose  degraded  the 

iirovincial  officers  of  Spain,  the  Baron  Caronde- 
et  lived  in  his  Ions  career  of  public  service  to 
his  sovereign,  and  died  in  it,  unsuspected. 

I  will  not  take  up  further  time  by  making 
any  remarks  upon  the  suggestion  that  the 
grant  of  June,  1797,  was  not  meant  to  convey 
land  to  the  Marquis  de  Maison  Rouge  for  him- 
self, but  was  a  grant  for  emigrants,  as  the  con* 
tract  of  1795  with  him  was,  except  to  say,  that 
it  woiUd  indeed  be  very  singular  if  the  two 
were  for  the  same  purpose;  that  in  that  of  1795 
the  government  of  Spain  bore  all  the  burdens 
of  colonization,  and  in  the  grant  of  June  20th, 
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1797,  no  provision  is  made  for  maA  a  purpose, 
but  they  were  to  be  borne  by  the  Marquis  de 
Maison  Rouge,  an  impoverished  emigre  from 
France,  and  whose  poverty  in  his  humble  resi- 
dence in  a  wilderness,  bought  by  him  for  a 
small  price,  is  proved  in  the  record,  and  relied 
upon  by  this  court,  as  it  is  shown  in  his  will  by 
his  use  of  the  word  "bienes"  as  a  reason  thsi 
such  a  grant  was  not  made  to  him.  He  used 
that  word  'denes'' — as  anv  other  person  who 
had  been  brought  up  *under  the  civil  r*891 
law  would  have  done— as  signifying  all  that  a 
man  can  own,  or  which  ean  be  property. 
Besides,  however,  the  difference  in  regard  to  the 
expenses  of  eolonization  in  the  two  instru- 
ments Just  mentioned,  that  they  were  not  meant 
for  the  same  purpose,  without  benefit  to  the 
Marouis  in  the  last,  is  very  eondusively  shown 
by  tne  fact  that  they  were  made  by  different 
authorities — the  one  by  the  governor,  Oaron- 
delet,  without  operation  until  it  received  the 
approval  of  the  king,  because  it  involved  the 
expenditure  of  the  king's  revenue;  that  of  June, 
1797,  by  the  governor  himself,  who,  by  the 
roysi  order,  was  authorized  to  make  grants  of 
land  without  the  special  assent  of  the  king  to 
such  grants. 

It  is  true  that  the  language  of  the  grant  to 
the  Marouis,  after  saying  that  he  "is  near  com- 
pleting the  establishment  of  the  Washita,  which 
he  was  authorized  to  make  for  thirty  families 
by  the  royal  order  of  July  litJi,  1795,"  doss 
recite  further,  '^hat,  desirous  to  remove  for 
the  future  all  doubt  respecting  other  families  or 
colonists  who  may  come  to  es^blish  themselves, 
we  destine  and  appropriate  conclusively  for  the 
establishment  of  tne  aforesaid  Marquis  de  Mai- 
son Rouge  the  thirty  superficial  leagues  marked 
in  the  pbtn  annexed  to  the  head  of  this  instru- 
ment." But  the  extension  of  colonization  im- 
plied by  it  certainlv  cannot  become  a  fact  of  a 
previous  contract  for  that  purpose,  almost  al- 
ready completed,  without  the  same  terms  for  its 
enlargement  as  the  king  of  Spain  imposed  upon 
his  treasury  in  the  first  contract  or  other  terms 
expressed  and  assented  to  by  the  Marquis.  And 
I  will  further  say,  if  this  grant,  from  its  terms, 
can  be  interpreted  to  convey  land  for  emi- 
grants, of  which  the  Marquis  was  only  a 
trustee,  that  the  terms  used  in  it  will  be  equally 
effective  to  convev  to  the  Marquis  the  dominion 
of  the  land  for  himself,  if  the  facts  in  the  case 
and  the  reasoning  upon  them  shall  preponderate 
in  favor  of  the  uitter  interpretation.  In  other 
words,  the  suggestion  of  the  court  in  the  opin- 
ion, of  a  conveyance  havine  been  intended  for 
colonists,  and  not  for  the  Marquis,  admits,  so 
far  as  the  suggestion  conveys  the  first  idea,  that 
the  words  of  the  grant  are  sufficient  to  convey 
the  land  by  such  an  instrument.  There  can  be 
no  objection  to  the  grant,  then,  on  account  of 
a  deficiency  of  formal  terms  of  conveyance. 
Such  services  were  never  required  by  the  dvil 
law  of  Spain  to  make  a  good  grant  for  land. 
Any  words  for  that  purpose  are  enough,  in  a 
grant  from  which  an  equitable  title  can  be  in- 
ferred for  the  grantee.  The  suit  of  the  United 
States  against  King  is  in  the  nature  of  a  writ  of 
ejectment.  Inasmuch,  however,  as  the  distine- 
tion,  so  well  known  in  England  and  in  our 
States  in  the  United  States,  net  ween  courts  of 
equity  and  courts  of  common  law  does  not  pre- 
vail  hi   'Louisiana,   what  in  England    [""SaS 
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woiild  he  recognized  at  a  purely  equitable  title 
may  serre  as  well  in  a  court  in  Louisiana  as  a 
perfect  legal  title,  either  to  maintain  the  claim 
of  the  United  Stiatea,  or  as  a  defense  on  the 
part  of  the  defendant  against  such  demand.  In 
the  ease  of  The  United  States  ▼.  Fitzgerald,  16 
Peters,  407,  this  court  recognised  what  has 
just  been  said  to  be  the  correct  doctrine  of  the 
Circuit  Oourt  of  the  United  States  sitting  in 
Louisiana,  and  gaTs  Judgment  for  the  defend- 
ant in  a  writ  of  error,  upon  a  rlffht  purely 
equitable,  against  the  strictly  legal  title  of  the 
United  States,  in  a  petitory  action  for  the  re- 
covery of  land. 

But  let  it  be  admitted,  for  the  sake  of  the 
argument,  that  the  instrument  of  June  80th, 
1707,  was  designed  to  carry  out  more  extensive- 
ly the  contract  of  1795,  either  for  the  benefit 
of  the  settlers  who  had  been  already  introduced 
under  that  contract,  or  for  other  colonists  who 
might  thereafter  be  placed  upon  the  land  by 
the  Marquis,  I  cannot  see  how  the  right  of  the 
United  States  to  recover  in  this  action  is  in  any 
way  strengthened. 

Whether  the  thirty  leagues  were  assigned  to 
the  Marquis  for  his  own  use,  or  in  trust  for 
others — whether  he  was  to  be  the  sole  and  ex- 
clusiTe  proprietor,  or  was  to  hold  it,  as  is  con- 
tended, for  the  benefit  of  others — ^is  a  question 
with  which  the  United  States  have  nothing  to 
do.  That  is  wholly  between  the  Marquis,  as 
holding  the  legal  title,  and  those  who  may  ad- 
vance a  daim  as  cestui  que  use. 

In  either  case,  the  land  was  severed  from  the 
public  domain  and  became  private  property. 
It  could  not,  in  either  case,  pass,  by  any  con- 
struction of  the  treaty,  to  the  United  States. 
They  have  neither  a  lefi^I  nor  equitable  title  to 
the  land.  In  order  to  entitle  the  United  States 
to  a  judgment,  they  must  afllrmatively  aver 
and  prove  a  title  in  themselves. 

The  very  pretension  that  the  Marquis  re- 
eeived  this  grant  as  a  trustee  for  others  is  as 
fatal  against  a  recovery  by  the  United  States  as 
if  the  entire  legal  and  eomtable  title  were  con- 
ceded to  be,  as  in  mv  judgment  it  is  clearly 
shown  to  be,  vested  absolutely  and  exclusively 
in  the  Marquis  de  Maison  Bouge. 
9M 


I  have  written  mudi  upon  this  ease,  I  know 
— ^more  than  I  usually  permit  myself  to  do  in 
any  case;  but  less  would  not  have  shown  the 
judicial  hiatonr  of  this,  from  the  begiiining  of 
the  action  to  its  first  appearance  in  this  court, 
or  our  Judgment  and  vacated  Judgment  after- 
wards, and  now  the  course  whi£  this  court 
has  taJcen  upon  the  writ  of  error  to  reverse  tbs 
Judgment  of  the  Circuit  Court. 

(me  word  more.  The  mandate  upon  the  de- 
cision here  made  is  for  the  reversal  of  the  judg- 
ment given  in  favor  of  King  for  the  land 
for  which  the  United  States  sued  him.  Th* 
case  will  *of  course  be  before  the  [*894 
Circuit  Court  of  Louisiana  again,  when  new 
evidence  on  both  sides  may  be  Introduced,  or,  if 
that  does  not  exist,  for  tJiat  eourt  to  cor- 
rect the  error  la  its  Judgment.  It  cannot  do  so 
by  any  decision  of  this  court  upon  the  bills  of 
exceptions  in  the  record.  The  reversal  is  for 
causes  or  errors  said  to  be  in  the  judgment.  If, 
then,  the  Circuit  Court  shall,  in  its  further  trial 
of  this  cause,  be  of  the  opinion  that  the  evi- 
dence proves  title  to  the  land  in  King,  I  pre- 
sume that  the  mandate  will  be  satisfied  if  it 
gives  a  Judgment  in  his  favor  again  for  that 
quantity  of  land  for  which  the  United  States 
has  sued,  without  saying  anything  about  ih% 
validity  of  the  title,  or  declaring  that  Mr.  Ooxs 
is  an  owner  of  any  part  of  the  Maison  Boogi 
granU 


Order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  tlie  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  amied  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  that  oourt  to 
enter  judgment  for  the  United  States  for  the 
land  described  in  the  petiUon. 

Howard  f . 
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Itr.  JMdee  HcKlnley,  being  engaged  dnrtng  this  term  la  holding  an  Important 
ClieiilC  Conrt  at  New  Orieane,  did  net  atttno  the  aeealon. 


u.  a 


RULES  OF  COURT. 


No.  n. 

Note  hr  the  Reporter.— As  the  dissent  of  Mr. 
Instice  Wayne  from  this  mle  was  Inadyententlj 
omitted  from  the  publication  of  it  in  the  preceding 
volume,  it  is  now  reprinted. 

Ordered,  that  no  counsel  will  be  pennitted 
to  speak,  in  the  argument  of  anj  case  in  this 
fonii,  more  than  two  hours,  without  the  special 
leare  of  the  court,  granted  before  the  argument 
be^ns. 

Counsel  will  not  be  heard,  unless  a  printed 
abstract  of  the  case  be  first  filed,  together  with 
the  points  intended  to  be  made,  and  the  author- 
ities intended  to  h^  dted  in  support  of  them  ar- 
ranged under  the  respective  points.  And  no 
other  book  or  case  can  be  referred  to  in  the 
argument. 

u  one  of  the  parties  omits  to  file  such  a  state- 
ment, he  cannot  be  heard,  and  the  case  will  be 
heard  ex-parte,  upon  the  argument  of  the  party 
by  whom  the  statement  is  filed. 

This  rule  to  take  effect  on  the  first  day  of 
December  Term,  1849. 

Mr.  Justice  Wayne  dissents  from  this  rule. 

Woodbury,  J.,  does  not  concur  in  this  rule. 

No.  64. 
Ordered,  that  where  an  appearance  is  not 
entered  on  the  record  for  either  the  plaintiff  or 
defendant  on  or  before  the  second  day  of  the 
term  next  suo(»eeding  that  at  which  the  case  is 
docketed,  it  shall  be  dismissed  at  the  costs  of 
the  plaintiff, 
00$ 


No.  86. 

When  a  ease  is  called  for  argument  at  two 
successive  terms,  and  upon  the  call  at  the  second 
term  neither  party  is  prepared  to  argue  it,  it 
shall  be  dismissed  at  the  costs  of  the  plaintiff, 
unless  sufiicient  cause  is  shown  for  further  post- 
ponement. 

No.  66. 

Oxdered,  that  printed  arguments  under  tht 
fortieth  rule  shall  not  hereafter  be  received, 
unless  filed  within  the  first  te>i  days  of  Uie 
term. 

No.  67. 

Ordered,  that  when  a  division  of  opinion  ia 
certified  to  this  court  by  a  circuit  court,  the 
parties  shall  be  placed  on  the  docket  of  this 
court,  as  plaintiff  and  as  defendant  respectively, 
in  the  manner  in  which  it  shall  appear  from  the 
statement  of  the  case  they  stand  m  the  Qreuit 
ODurt. 

No.  68. 

Ordered,  that  twelve  printed  copies  of  the 
abstract,  points,  and  authorities  required  by  the 
63d  rule,  be  filed  with  the  clerk  three  dajs 
before  the  case  is  called  for  argument— nine  of 
these  copies  for  the  court,  one  lor  the  ReporUr, 
one  for  the  opposing  counsel,  and  the  remaia* 
ing  one  to  be  retained  by  the  derk; 

This  order  to  take  effect  on  the  first  day  d 
[May  next. 
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TEE  DB0ISI0N8 


Supreme  Court  of  the  United  States, 

JANUARY  TERM,  1850. 


1']  •rax  DNITBD  STATES,  AppelUnU, 

BUKROUQHS  B.  CARR  ud  John  pMk.CUm- 
knU  «f  sixteen  boiei  of  HaruiA  Sugu-, 
Twdre  BukcU  of  Ch^mpagna  Vflat,  ete. 

THE  UNITED  STATES,  AppelUnU, 

BURBOUOHS  B.  CARR  and  John  Pack,  Claim- 
uits  of  Ten  Boxes,  Twenty  Half  Bozea,  and 
Six  Quarter  Boxe«  of  Ralaiiia,  Four  Eega  <d 
Orspea,  etc. 


—penalty— etatute. 

Tbe  ilxtetnttli  eectlon  et  a«  Act  of  CotvreM 
■■aeed  on  the  IStli  of  Febraarr.  1T98,  antltled  "*- 
Act  (or '" —  — •■  " ' —  -*■' ' 

■nd  (or  regulattDK  ' ,_ 

SOS),  prMcrlbea  tE*  mannaT  In  vblcta  (ortln 
-"-indlH  ihall  be  ipeciaed  In  the  nanUeBt  of  a 
.  .,_.  ._j  , — >canlaij 

n(  iw«a  mot  (orlelt  the  (ODdaT 

Tbe  foTtettara  prorldea  In  the  aarenteeDth  aee- 
tlon  waa  Intended  to  appbr  to  caa«  where  the  tor- 
elxn  merabandlaa  waa  not  Included  at  all  In  Um 
nanlteM,  and  net  to  eaata  where  It  was  Inclnded 
In  fact,  altliensh  not  witb  IvaJ  preelalon,  and 
vhete  there —  ""■*  •-'•■■ 


>  no  bad  (Bltb. 


968)  citree  jaitedlctlon  to  tbla  eoort  la 

eaeea  wlthoat  renrd  to  amoont,  only  where  tbe 
JndgiDent  la  reodered  la  a  Clrcelt  Court  of  tbe 
united  States.  Therefore  wbera  tbe  caae  waa 
bronstit  from  tbe  Coart  of  Appeals  for  tbe  Terrl- 
torr  of  Florida,  and  tbe  amooot  In  cODtroTenv  did 
not  exceed  one  tbonaand  doliara,  the  case  mnat  be 
dismlaaed  for  want  of  Jnrladletlon. 


THESE   two 
from  the  C 


Uw  fmi- 


t  Oomt  of  Appeals  for 
toTj   Dt  Florida,   and    ware   argued   togethi 
The  queettona  involved  were  the  aame  In  hath. 
The  first  of  tbe  two  eaaee  waa  thiai 

In  January,  ISM,  the  sohooner  Hope  W. 
Qandy  waa  about  to  sail  from  the  port  of  New 
7ork  to  that  of  St.  Augustine  In  Florida,  the 
veaad  being  lieeosed  for  carrying  on  the  coast- 
ing trade.    Maurice  Gaudy,  the  captain  of  tbe 

Norn. — lorladlctlOD  ol  V.  B>  Snprams  Coart  de- 
pendent on  amoant.     Interaat  eaonot  be  added  to 
alTe  lurladlctloo.     How  ralaa  of  thtaa  demanded 
can  be  abown.    Bee  note  to  7  L.  ed.  D.  S.  B03. 
II  L.  ed. 


York  tbe  following  manifeat,  tU-i 

I; 


» 

ft 


?f 


The  oath  taken  by  Qandy,  and  the  pemdt  t* 
sail   granted   by  tbe  ooUeetOT  of  New  YcaUt, 
were  as  foUowa: 
r        I,  Maurioe  Qandy,  niast«r  ef  the  sohooBW 

Hope  W.  Qaudy,  do  solemnly  awaar  to 

r,  f,    the  truth  of  the  aasazed  manlfaati  and 

that,  to  tbe  beat  of  my  knowledge  and 

belief,  aS  the  gooda,  warea,  and  mewhiadlia 


SUPBBin  OOURT  OF  TUB  UNITED  STATES. 


of  foreign  growth  or  manufacture  therein  con- 
tained, were  legally  imported,  and  the  duties 
thereon  paid  or  secured;  so  help  me  God. 

Maurice  Gaiidj. 

Sworn  to  this  13th  day  of ,  1844. 

G.  W.  Davis,  ITj  Col. 

District  of  New  York,  Port  of  New  York: 

M.  Gaudy,  master  of  the  schooner  Hope  W. 
Gaudy,  of  Ospe  May,  having  sworn,  as  the  law 
directs,  to  the  annexed  manifest,  consisting  of 
four  articles  of  entrv,  and  delivered  duplicate 
thereof,  permission  is  hereby  granted  to  the 
said  schooner  to  proceed  to  the  port  of  St. 
Augustine,  in  the  State  of  Fonda. 

Given  under  our  hands,  at  New  York,  this 
13th  day  of  January,  1844. 

D.  Q.  W.  IHivis,  D'y  Collector. 

W.  D.  K.        J.  Davenport,  D.  Naval  Officer. 

On  the  arrival  of  the  vessel  at  St.  Augustine, 
the  manifest  was  presented  to  the  collector, 
who  made  upon  it  the  following  indorsement: 
"No.  3.  A,  inward,  schr.  Hope  W.  Gaudy,  of 
Cape  May,  Maurice  Gaudy,  master,  140  75-05 
tons,  from  New  York,  entered  January  26th, 
1844." 

On  the  29th  of  January,  1844,  the  District 
Attorney  of  the  United  States  filed,  in  the 
Superior  Court  for  the  District  of  East  Florida, 
a  ubel  against  "sixteen  boxes  of  sugar,  twelve 
baskets  of  Champagne  wine,  twenty -five  sacks 
of  Liverpool  salt,  five  cases  and  five  baskets  of 
olive  oil,  ten  boxes  of  French  cordial,  seven 
casks  of  London  porter,  two  casks  of  Scotch 
S*]  ale,  *two  half  pipes  of  French  brandy,  one 
pipe  Holland  gin,  thirty  half  boxes  and  twen- 
ty-four quarter  boxes  of  raisins,  ten  bass  of 
cassia,  two  boxes  of  citron,  five  chests  of  tea, 
ne  frail  (or  basket)  of  almonds,  three  drums  of 
figs,  two  boxes  of  lemons,  and  ten  bags  of 
coflTee." 

The  libel  alleged  that  the  said  merchandise 
was  not  (nor  was  anv  part  thereof)  specified  or 
certified  in  the  manifest  of  the  cargo  of  the 
said  vessel,  as  is  reauircd  by  the  act  of  the  Con- 
gress of  the  same  United  States,  in  such  case 
made  and  provided,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United 
States  of  America. 

The  libel  then  claimed  that  the  merchandise 
had  become  forfeited  to  the  uses  specified  by 
law. 

In  March,  1844,  Burroughs  and  Carr  filed  their 
claim  as  owners  of  the  goods.  After  sundry 
proceedings  which  it  is  not  material  to  state, 
the  cause  came  up  for  hearing,  when  the  judge 
dismissed  the  libel.  The  United  States  carried 
it  to  the  Court  of  Appeals,  which  affirmed  the 
judgment  of  the  court  below.  An  appeal  was 
then  taken  to  this  court. 

The  act  of  Congress  under  which  the  libel 
was  filed  was  the  Act  of  18th  February,  1703, 
entitled  "An  Act  for  enrolling  and  licensing 
ships  or  vessels  to  be  employed  in  the  coasting 
trade  and  fisheries,  and  for  regulating  the  same." 
1  Statutes  at  I^arge,  305. 

By  the  sixteenth  section,  it  is  enacted,  that 
"the  master  or  commander  of  every  ship  or 
vessel  licensed  for  carrying  on  the  coasting 
trade,  and  being  destined  from  any  district  of 
the  United  States  to  a  district  other  than  a  dis- 
Met  ia  the  same  or  an  adjoining  State  on  the 
9€4 


sea  coast,  or  on  a  navigable  river,  shall,  previooi 
to  her  departure,  deliver  to  the  collector  resld* 
ing  at  the  port  where  such  ship  or  vessel  maj 
be,  if  there  is  one,  otherwise  to  the  collector  oif 
the  district  comprehending   such   port,   or  to 
a  surveyor  within  the  district,  at  the  one  or  tht 
other  may  reside  nearest  to  the  port  at  which 
such  ship  or  vessel  may  be,  duplicate  manifests 
of   the   whole   cargo   on   board   such   ship  or 
vessel,    or    if    there    be    no    cargo    on    board, 
he  shall  so  certify;  and  if  there  be  any  distilled 
spirits,  or  goods,  wares,  and  merchandise  of 
foreign  growth  or  manufacture  on  board,  other 
than  what  may  by  the  collector  be  deemed  suf  • 
ficient  for  sea  stores,  he  shall  specify  in  such 
manifests   the   marks  and   numbers   of  everj 
cask,  bag,  box,  chest,  or  package  containing 
the  same,  with  the  name  and  place  of  residence 
of  every  shipper  and  consignee  of  such  dig- 
tilled   spirits,  or  goods  of  foreign  growth  or 
manufacture,  and  the  quantity  shipi^  by  and 
for  *each,  to  be  by  him  subscribed,  and  to  [*4 
the   truth   of   wmch    he   shall    swear   or  af- 
firm;    and    shall    also    swear    or    aflirm,   be- 
fore the  said  collector  or  surveyor,  that  such 
goods,     wares,    or    merchandise,     of    foreign 
growth  or  manufacture,  were  to  the  best  of  his 
knowledge  and  belief  legally  imported,  and  the 
duties  thereupon  paid  or  secured;  or  if  spiriti 
distilled  within  the  United  States,  that  the  du- 
ties thereupon  have  been  duly  paid  or  secured; 
upon  the  performance  of  which,  and  not  be- 
fore, the  said  collector  or  surveyor  shall  certifv 
the  same  on  the  said  manifests,  one  of  which 
he  shall  return  to  the  master,  with  a  permit 
thereto  annexed,  authorizing  him  to  pnx^ed  to 
the  port  of  his  destination.    And  if  any  such 
ship  or  vessel  shall  depart  from  the  port  where 
she  may  then  be,  having  distilled  spirits,  or 
goods,  wares,  or  merchandise  of  foreign  growth 
or  manufacture  on  board,  without  the  several 
things   herein   required    being   complied   with, 
the  master  thereof  shall  forfeit  one  hundred 
dollars;  or  if  the  lading  be  of  goods  the  growth 
or  manufacture  of  the  United  States  only,  or  if 
such  ship  or  vessel  have  no  carso,  and  she  de- 
part without  the  several  things  nerein  required 
being  complied  with,  the  said  master  shall  for- 
feit and  pay  fifty  dollars. 

And  by  the  seventeenth  section  it  is  enacted, 
that  "the  master  or  commander  of  every  ship 
or  vessel  licensed  to  carry  on  the  coasting  trade, 
arriving  at  any  district  of  the  United  States, 
from  any  district  other  than  a  district  in  the 
same  or  an  adjoining  State  on  the  sea  coast,  or 
on  a  navigable  river,  shall  deliver  to  the  col- 
lector residing  at  the  port  she  may  arrive  at,  if 
there  be  one,  otherwise  to  the  collector  or  rar- 
veyor  in  the  district  comprehending  such  port, 
as  the  one  or  the  other  may  reside  nearetfc 
thereto,  if  the  collector  or  surveyor  reside  at  s 
distance  not  exceeding  five  miles,  within  twenty- 
four  hours,  or  if  at  a  greater  distance,  withu 
forty -eight  hours  next  after  his  arrival,  sod 
previous  to  the  unlading  any  of  the  goods 
brought  in  such  ship  or  vessel,  the  manifot  of 
the  cargo  (if  there  be  any),  certified  by  the  col- 
lector or  surveyor  of  the  district  from  whenee 
she  last  sailed,  and  shall  make  oath  or  affirma- 
tion, before  the  said  collector  or  surveyor,  that 
there  was  not,  when  she  sailed  from  the  district 
where  his  manifest  was  certified,  or  has  beea 
since,  or  then  is,  any   more  or   other  goodly 
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wares,  or  merchandise  of  foreign  growth  or 
■aanufacture,  or  distilled  spirits  (if  there  be  any 
other  than  sea  stores  on  board  such  vessel)  than 
it  therein  mentioned;  and  if  there  be  no  such 
goods,  and  if  there  be  no  cargo  on  board,  he 
shall  produce  the  certificate  of  the  collector  or 
surveyor  of  the  district  from  which  she  last 
■ailed  as  aforesaid,  that  such  is  the  case;  where- 
6*]  upon  such  collector  *or  surveyor  shall 
grant  a  permit  for  unlading  the  whole  or  part 
of  such  cargo  (if  there  be  any)  within  his  dis- 
trict, as  the  master  may  request;  and  where  a 
part  only  of  the  goods,  wares,  and  merchandise 
of  forei^  growth  or  manufacture,  or  of  dis- 
tilled spirits,  brought  in  such  ship  or  vessel,  is 
intended  to  be  landed,  the  said  collector  or  sur- 
veyor shall  make  an  indorsement  of  such  part 
on  the  back  of  the  manifest,  specifying  the  ar- 
ticles to  be  landed ;  and  shall  return  such  man- 
ifest to  the  master,  indorsing  also  thereon  his 
permission  for  such  ship  or  vessel  to  proceed  to 
the  place  of  her  destination.  And  if  the  master 
of  such  ship  or  vessel  shall  neglect  or  refuse  to 
deliver  the  manifest  (or  if  she  nas  no  cargo,  the 
certificate),  within  the  time  herein  directed,  he 
shall  forfeit  one  hundred  dollars;  and  the 
goods,  wares,  and  merchandise  of  foreign 
growth  or  manufacture,  or  distilled  spirits, 
found  on  board,  or  landed  from  such  ship  or 
vessel,  not  being  certified  as  is  herein  required, 
shall  be  forfeited,  and  if  the  same  shall  not 
amount  to  the  value  of  one  hundred  dollars, 
such  ship  or  vessel,  with  her  tackle,  apparel, 
and  furmture,  shall  be  also  forfeited." 

The  second  of  the  two  cases  mentioned  in  the 
commencement  of  this  report  was  similar  in  its 
circumstances  to  the  case  just  stated,  except  that 
the  goods  were  brouffht  to  St.  Augustine  in  a 
different  vessel,  and  that  the  value  of  the  goods 
was  shown  by  appraisement  to  be  only  seventy 
dollars. 

The  cases  were  argued  by  Mr.  Johnson 
(Attorney -General)  for  the  United  States,  and 
by  Mr.  wood,  of  New  York,  for  the  claimants. 

Mr.  Johnson  said  that  three  questions  were  in- 
volved in  the  case: 

1.  Whether  the  manifest  of  itself  was  a  suffi- 
dent  compliance  with  the  sections  above  quoted 
of  the  act  of  Congress. 

2.  Whether,  if  defective,  the  defect  is  cured 
by  the  certificate  of  the  collector  of  New  York. 

3.  Whether,  if  the  manifest  be  in  violation 
of  the  act,  the  defect  works  a  forfeiture  of  the 
goods. 

1st.  The  manifest  was  not  made  out  accord- 
ing to  law.  The  1 6th  section  regulates  the  con- 
duct of  the  master  at  the  port  of  departure. 
He  must  deliver  to  the  collector  a  duplicate 
manifest  of  his  cargo;  and  must  also,  if  there 
is  any  merchandise  on  board  of  foreign  growth 
or  manufacture,  specify  the  marks  and  num- 
bers of  every  cask,  bag,  box,  etc.,  containing 
such  articles.  The  object  of  this  is  to  enable 
the  collector  at  the  port  of  destination  to  iden- 
tify these  boxes  as  being  the  same  which  had 
once  paid  duties  at  the  custom-house.  He  must 
•*]  also  *make  oath  that  the  goods  were  legal- 
ly imported.  All  this  being  done,  the  collector 
is  autnorized  to  give  him  a  permit  of  departure. 
But  it  must  be  evident  from  an  inspection  of 
the  record,  that  the  master  has  not  complied 
with  the  law.  The  manifest  only  says  1,814 
paelcages  of  merchandise.  What  was  thers  to 
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prevent  the  master  from  substituting  other 
packages,  exchanged  at  sea,  for  those  which  he 
had  on  board  at  the  time  of  his  departure  from 
New  YorkT  The  act  requires  a  distinct  spec- 
ification of  all  the  marks  on  all  the  boxes. 
But  here  it  is  not  even  stati^  whether  they 
contain  foreign  merchandise  or  not.  The  col- 
lector at  New  York  could  also  refer  to  the 
marks  on  the  boxes,  and  ascertain,  by  the 
records  of  his  olfice,  whether  or  not  such 
boxes  had  been  regularly  imported;  but  if  the 
construction  contended  for  on  the  other  side  be 
correct,  smuggled  goods  could  be  transported 
coastwise  just  as  easily  as  those  which  had  paid 
duties. 

2d.  The  certificate  of  the  collector  at  New 
York  does  not  heal  this  defect.  He  is  only 
authorized  to  certify  in  case  all  the  requisi- 
tions of  law  are  complied  with.  If  his  cer- 
tificate is  conclusive,  then  he  is  invested  with 
judicial  power,  and  neither  the  collector  of 
the  port  to  which  the  vessel  is  going,  nor  the 
distnct  judge,  can  properly  interfere.  The 
manifest  is  no  longer  subject  to  their  super- 
vision; although  tne  authority  of  the  first 
collector  to  certify  is  limited  to  the  case  of 
previous  compliance  with  the  law  on  the  part 
of  the  toiaster.  The  16th  section  says,  if  he 
(the  master)  shall  depart  "without  the  several 
things  herein  required  being  complied  with," 
etc.;  showing  that  a  compliance  with  a  part 
would  not  be  sufficient.  The  power  of  the 
collector  of  New  York  was  therefore  limited, 
and  his  certificate  could  not  heal  the  defect  in 
the  manifest. 

3d.  Are  the  goods  subject  to  forfeiture? 

The  last  paragraph  of  the  17th  section  must 
be  construea  to  refer  to  the  16th.  It  says  that 
the  "merchandise,  not  being  certified  as  is  here- 
in required,"  shall  be  forfeited,  and  in  certain 
cases  the  vessel  also.  But  if  we  show  that  the 
merchandise  is  not  certified  as  the  16th  section 
requires,  the  forfeiture  attaches. 

Air.  Wood  made  the  following  points: 

1.  The  manifest  in  these  cases  is  correct,  and 
made  out  according  to  long  established  usage. 

2.  It  is  sufficient,  under  the  16th  and  17th 
sections  of  the  Act  of  18th  February,  1703,  to  in- 
sert in  the  manifest  the  marks  and  numbers  of 
the  casks,  boxes,  packages,  etc.,  containing  for- 
eign merchandise,  with  the  name  and  residence 
of  every  shipper  and  consignee  thereof,  and  the 
quantity  shipped  by  and  to  each. 

*3.  Ail  this  is  done  in  the  manifest  in  this[*7 
cause. 

4.  This  provision  of  the  act  necessarily  and 
impliedly  requires  that  the  foreign  merchan- 
dise from  one  shipper  to  a  consignee  shall  be 
distinguished  from  every  other  consignment, 
when  either  the  consignee  or  shipper,  or  both, 
are  different,  but  it  does  not  require  that  tho 
foreign  and  domestic  merchandise  consigned 
by  any  one  shipper  to  any  one  consignee  shall 
be  so  differently  numbered  and  marked  as  that 
the  foreign  merchandise  can,  by  the  numbers 
and  marks,  be  distinguished  from  the  domestie 
merchandise. 

6.  Such  distinction  in  the  manifest  between 
the  marking  and  numbering  of  foreign  and 
domestic  merchandise,  consigned  by  one  and 
the  same  shipper  to  one  and  the  same  consiffnes^ 
has  never  bemi  made  in  practice,  and  the  long 
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established  usage  must  be  considered  as  set- 
tling the  oonstruction  of  the  act. 

t.  The  manifest  in  question  is  conformable  to 
the  most  approved  precedents.  See  American 
I^x  Mercatoria,  Appendix. 

7.  Assuming  that  the  manifest  ought  to  have 
been  more  speciile,  and  so  as  to  distSiguish  be- 
tween the  foreign  and  domestic  merchandise 
eonsinied  bj  one  and  the  same  shipper  to  one 
and  the  same  consignee,  jet  the  certificate  of 
the  collector  thereon,  and  the  oath  of  the  mas- 
ter, being  correct  and  according  to  the  provi- 
sions of  the  said  10th  section,  the  goods  are  not 
forfeited  under  the  17th  section  of  said  act,  but 
the  master  only  is  subjects  to  the  forfeiture  of 
one  hundred  dollars  under  the  said  Idth  section. 

8.  The  forfeiture  of  the  goods  under  the  17th 
section  is  confined  to  the  case  where  the  goods 
are  not  certified  as  required. 

9.  Penal  laws  are  to  be  strictly  construed, 
and  the  interpretation  of  revenue  laws  is  in 
faTor  of  the  subject,  especiidlj  in  the  case  of 
forfeiture  of  floods  for  acts  not  done  hj  the 
owner  thereof.  Hubbard  t.  Johnstone,  3 
Taunt  177;  Chests  Tea  v.  United  States,  1 
Paine,  490. 

10.  The  Legislature,  im  applying  the  pecun- 
iary penalty  upon  the  master  to  any  defect  in 
Uie  manifest  and  certificate  In  the  particulars 
enumerated  in  the  16th  section,  and  in  limiting 
the  forfdture  of  the  goods  to  the  prejudice  of 
the  owner  thereof,  in  the  17th  sections,  to  a  de- 
feet  in  the  certificate,  clearly  meant  to  narrow 
the  ground  of  forfeiture  of  the  goods,  and  to 
confine  it  to  a  case  of  a  defect  in  the  certificate, 
per  se. 

11.  If  every  defect  in  the  manifest  should  be 
deemed  to  extend  to  the  certificate,  and  to 
render  that  defective  by  relation,  so  as  to  cause 
a  forfeiture  of  the  goods  by  the  owner,  it  would 
confound  tiie  distinction  dearly  drawn  by  the 
•*]  act  between  the  Hwo  cases,  and  would  de- 
prive the  owner  of  the  goods  of  those  salutary 
rules  of  eofistruction  abono  referred  ta 


Hr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  first  of  these  cases  arises  upon  a  libel 
filed  in  the  Superior  Court  for  the  District  of 
East  Florida,  against  certain  goods  which  were 
brou^t  into  the  port  of  St.  Auffustine,  in  the 
schooner  Hope  W.  Gaudv,  and  there  seized  by 
the  collector  as  forfdted,  for  an  alleged  viola- 
tion of  the  revenue  laws.  The  appellees  ap- 
peared as  claimants;  and  at  the  trial  in  the  Su- 
perior Court,  the  libel  was  dismissed,  and  the 
decree  of  dismissal  afterwards  affirmed  in  the 
Court  of  Appeals  for  the  Territory  of  Florida. 
From  this  last  mentioned  decree  the  United 
States  appealed  to  this  court. 

The  Hope  W.  Gaudy  was  regularly  licensed 
to  carry  on  the  coasting  trade;  and  the  goods 
In  question  were  part  of  a  cargo  shipp^  at 
New  York  for  the  port  of  St.  Augustine.  The 
master  of  the  schooner,  previous  to  his  sailing 
from  New  York,  delivered  a  manifest  of  his 
cargo  to  the  collector,  in  which  the  goods  sdzed 
were  included,  with  the  proper  affidavit  an- 
nexed; and  the  eoUector  indorsed  upon  it  the 
eertiflcate  and  permit  to  proceed  on  the  voy- 
age, as  required  by  the  Act  of  February  18, 
ITitS.    ThiB  manifest!  ao  certified  and  iadorsedi 


was  In  due  time  aftei*  the  arrival  of  the  vessd 
delivered  to  the  collector  of  St.  Augustine. 

There  is  no  imputation  of  bad  faith  in  thia 
transaction,  upon  the  master  or  owners,  or  any 
of  the  parties  concerned.  But  the  forfdtun 
was  supposed  to  have  been  incurred  by  s 
breach  of  the  providons  of  the  IGth  and  17th 
sections  of  the  act  of  Congress  above  mentioned. 
Part  of  the  carso  consisted  of  fordgn  mer- 
chandise. And  it  was  insisted,  on  tne  part 
of  the  United  States,  that  this  portion  of  it  was 
not  marked  and  described  in  the  manifest,  in 
the  manner  required  by  the  18th  section,  and 
was  on  that  account  liable  to  sdzure  and  for- 
feiture at  the  port  of  destination. 

We  do  not  thmk  it  material  to  inquire  wheth- 
er the  manifest  did  or  did  not  describe  with 
legal  precision  the  foreign  merchandise  which 
the  master  had  taken  on  board  when  he  sailed 
from  New  York.  For  if  the  manifest  be 
liable  to  that  objection,  the  16th  section,  which 
prescribes  the  manner  in  which  fordgn  mer- 
chandise shall  be  spedfied  in  the  manifest, 
punishes  the  omission  by  a  small  pecuniaiy 
penalty  of  the  master:  but  does  not  forfeit 
the  ^oods. 

Neither  does  the  dause  of  forfeiture  in  tha 
17th  section  apply  to  imperfections  of  that  de- 
scription. The  manifest,  which  *the  mas-  [*9 
ter  is  reouired  hj  this  section  to  deliver  at  tht 
port  of  aestination,  is  the  one  certified  by  Um 
collector  at  the  port  of  shipment,  and  this  ht 
did  deliver.  Ana  the  law  forfeits  the  foreigi 
merchandise,  or  distilled  spirits,  found  os 
board  or  landed  from  the  vessel,  in  those  cuei 
only  in  which  it  is  not  induded  In  the  mini- 
fest  certified  as  aforesaid.  This  is  evidentlj 
the  meaning  of  the  law.  But  the  record  ii 
this  case  shows  that  the  goods  seized  were  in- 
duded in  the  manifest;  and  whether  they  wen 
there  described  with  legal  predsion  or  not  ii 
immaterial  to  this  inquiry.  For  a  defect  in  thit 
respect,  where  there  is  no  fraud,  does  not  rab- 
ject  the  goods  to  forfeiture,  either  at  the  port 
of  shipment  or  the  port  of  delivery.  Indeed, 
it  can  hardly  be  supposed  that  an  offenee, 
which  in  the  16th  section  is  punished  by  a 
small  pecuniary  penalty  on  the  master,  wsi  is* 
tendedf  in  the  succeeding  section  of  the  lame 
law  to  be  visited  on  the  owner,  and  subject 
him  to  the  aggravated  punishment  of  the  for- 
fdture of  his  goods;  and  the  more,  especial! j  u 
the  defect,  if  any,  was  the  fault  of  the  public 
officer  who  was  apprised  by  the  oath  of  the 
master  to  the  manifest  that  foreign  merchtn- 
dise  waa  on  board,  and  whose  duty  it  wti, 
when  thus  informed,  to  see  that  it  was  designa- 
ted and  described  as  the  law  requires  before  be 
granted  the  certificate  and  pemut  to  proceed  oe 
the  voyage. 

The  decree  of  the  Court  of  Appeals  for  tbe 
Territory  of  Florida  must  therefore  be  sf- 
firmed. 

The  other  case  between  the  same  partial, 
now  before  us,  is  similar  in  all  respects  to  the 
one  in  which  I  have  just  stated  the  ofrfnioo  d 
the  court.  But  the  record  shows  that  the  vdue 
of  the  goods  in  controversy  in  this  ease  is  odj 
seventy  dollars. 

The  Act  of  May  31,  1844,  which  gives  sppel- 
late  jurisdiction  to  this  court  in  revenue  cssea, 
without  regard  to  the  sum  in  dispute,  givea  it 
only  whers  the  Ju^^ent  is  rendered  in  a  G^ 
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oott  Onirt  of  Um  United  Statw.  OasMqiuiit- 
\f.  It  dOM  not  Bppljr  to  «  Judgment  nndend 
Id  tlw  Court  of  Appeal*  for  the  Ttxritatj  of 
norids.  The  right  to  »ppe«I  from  tlut  eouit 
b  raguUted  by  the  Act  of  lia.j  2S,  1S24.    And 


ntnirdl  one  thoiuand  doUmia. 

liil>  c*K  mtut  thetafore  ba  dlemiued  for 
mat  of  Jnriadietion. 


Tfaii  unse  e«me  on  to  b«  beard  on  the  tran- 
10*]Bcript  of  tlie  record  'from  the  Court  of 
Appeal*  for  the  Territory  of  Florida,  and  wae 
ar^rd  by  counul;  on  conaideration  whereof,  it 
la  now  hare  ordered,  adjudged  and  decreed  by  thie 
court,  that  the  decree  of  tlie  aaid  Court  of  Ap- 
peala  in  thie  cauae  be,  and  the  aama  la  liera- 
by    affirmed. 


Tbia  cauae  came  on  to  be  heard  on  the  traa- 
•eript  of  the  record  from  tfca  Court  of 
Appeal!  for  the  Territory  of  Florida,  aid  waa 
argued  by  eounwl;  on  coDii deration  whereof,  it 
la  DOW  here  ordered,  adjudged  and  daereod  1>y  tUa 
court,  that  thla  canae  be,  and  the  aama  la  hva- 
bj  diamiaaed,  for  the  want  of  jnriadiotie^ 


HARRTBT  T.  LADD,  by  her  next  friend,  Mont- 
gomery O.  Corae,  Complainant  and  Appellant, 

JOeflPH  B.  LADD,  John  H.  ImiA,  The  Famian' 
Bank  of  Alexandria,  John  Hooff,  Benoni 
Wheat,  and  Johu  J.  Wheat,  the  two  laat 
trading  under  the  ftm  id  Benoni  Wheat  A 
Bon,  Defendanta. 


WbeTB  a  married  woman  baa  pcnrer,  nader  a  mar- 
rtage  aettlement  to  dlapoM  o(  proper^  Mttled 
npon  her,  bj  the  eiectitloD  ol  a  power  of  appotnt- 
ment  for  that  purpose,  and  altegei  atterwarda  that 
■he  eiecated  the  power  under  uadue  marital  In- 
flocnce  aod  through  fraud  practiced  upon  her,  bat 
allecM  DO  ■pe4dac  mode  or  act  br  which  thU  nn- 
dne  marital  InDaence  waa  eierted,  and  the  facta 
dlacIOMd  Id  tbe  teatlmooy  fo  Terj  far  to  contra- 
dict tbe  all^atJoD,  the  charge  cannot  be  inatalDtd. 

Ererj  feme  covert  la  preaumed,  ander  aech  a  aet- 
tlement, to  be.  to  lome  eitcnt,  ■  Free  ateDt 

Where  the  marriage  aettlement  recited  that  the 
woman  waa  poiaesaed  of  a  conalderablr  real  and 
pcreonal  eataie,  which  It  waa  agreed  ahguld  be  aet- 
tled  to  her  sole  and  aeparate  nae  with  power  to  dli- 

Kof  the  aame  hj  appolDtmcnt  or  doTlae,  and 
directed  that  the  truatee  ahoaid  permit  her  to 
ba*«.  recelTe.  take,  and  enjor  all  tbe  Interest, 
rente,  and  prollti  o(  the  propertj  to  her  own  aae.  or 
t»  that  of  audi  pataoni  a>  ahe  mlRbt  from  time  to 
Oma  appoiot  dnrlnf  the  coTcrture.  or  to  aucb  per- 
sona aa  ahe.  br  her  laat  will  and  teatament  mfiht 
derlae  or  will  the  aame  to,  and  la  deCaalt  of  anch 

Nora. — IfarrUKe  aettlementa  or  coDTejaBcca  for 
beneflt  of  wife  and  ehttd.  wben  good  and  when 
void  aa  ta  eredltoia.    8aa  note  to  6  L.  ad.  U.  B. 


leea  afoteaaM  it  to  tol 
thereto  It  lefal  Aatrlbaoo 
to  eonrai  tbe  whMe  te^  a 
merely  the  annaa)  Inteta* 

Where  the  uarrlafe  a 
power  of  appolatmenf  to 
aa  aha  ml^t  from  time  to 
coverture,  by  an*  wrKlBl 
hand  and  leal,  atteated  br 
and  aha  eieented  a  deed 
parties  bad  tharennio  aet 
and  which  tbe  witneeeea 
aealed  and  dellTered.  thla  i 
of  the  power,  althoogk  the 
tbe  tact  of  her  IgS^  It. 

The  antkeritlea  apoa  Ola  pelat  exeHlaed. 

■npHIS  waa  aa  appeal  front  tbe  Oradt  [*11 
1   Court  of  tha  Unitad  8Ut«  for  the  Dlatriot 

of  OoIumUa  and  Oonnty  of  Alexandria,  alttiaf 

aa  a  court  of  equity. 

Tbe  facta  of  the  caie  were  these  i 


On  the  20th  of  October,  lS2t,  a  marrian 
being  about  to  talce  place  between  Joagph  B. 
Ladd  and  Harriet  V.  incoll,  both  of  the  town 


of  Alexandria,  the  following  marriage  aattlo* 
ment  waa  executed  by  thoae  partiea. 

"Thla  Indenture,  tripartita,  made  tUi  twen- 
tieth day  of  October,  la  tha  year  of  our  lord- 
eighteen  hundred  and  twenty -four,  between 
Joaeph  B.  Ladd,  of  tlM  town  of  Alaxandrta, 
of  the  flrat  part,  Harriet  V.  NiooU,  of  the  towa 
aforeaaid,  of  the  aeeond  part,  and  John  V. 
lAdd,  of  the  town  aforeaaio,  of  the  tlilrd  part. 
Whereaa,  a  marriage  ia  ahortly  to  be  liad  and 
solemniaed,  between  the  laid  Jeaeph  B.  I^d 
and  Harriet  V.  Nieoll;  and  whereaa,  tha  aaU 
Harriet  V.  NicoU  la  now  poaseaaed  of  a  em- 
aiderable  real  and  peraonal  eitata,  whieh  It  liaa 
been  argead  batwaen  her  and  the  aaid  Joaepk 
B.  Ladd  ahonld  ha  aettled  to  har  aole  and  aap- 
arata  uee,  irith  power  to  diapoaa  erf  tha  lam^ 
by  appointment  or  devise ;  and  whareaa,  Um 
aaid  Joaeph  B.  Ladd  baa  agread  to  add  to  tha 
property  of  the  said  Hamet  T.  Nieoll  oaa 
hundred  and  aixty-two  iharea  of  tha  Alexan- 
dria and  WaahiDgtOD  Turnpike  Company,  and 
the  premleei  hereinafter  deacribed,  now  oeou- 
pied  by  Dr.  VoweU,  whloh  k  Ukewlaa  to  ba 
aettled  Id  manner  aforea^d,  with  tills  uadar- 
■tandinK,  that  in  eaaa  tha  aaid  Hanlet  7. 
Nieoll  ehould,  after  the  lataaded  martiaga  ha^ 
happen  to  surrlae  the  aaid  Joeejdi  B  L*di 
ahe  ahall  oot  have  or  claim  any  part  of  the  real 


to,  at  any  time  duriag  tha  coverture  batwam 
them,  by  virtue  of  her  dower,  or  tltla  of  dowar, 
at  common  law,  or  by  virtue  «f  her  being  ad- 
miniatratriz,  or  entitled  to  tha  admlnlatrauon  of 
the  gooda  and  ehattela,  righta  aad  eredita,  of 
the  aaid  Joseph  B.  Ladd,  or  la  aay  other  man- 
ner whatever.  Now,  thia  indantura  iritneaaaUi, 
that  In  pursuance  of  tbe  agreement  aftn-eaaU, 
and  of  tha  sum  (rf  Are  dollata  to  hlB  la  band 
paid  at  aad  before  th»  aeatlag  and  delivery  of 


and  convey,  unto  tha  aaid  John  1  ..  .  ..._ 

heira  and  asslgna  forever,  a  honaa  and  lot  lit* 
uated  upon  the  north  side  of  King  Street,  and 
to  the  westward  of  Pitt  Street  Inibe  aaid  town 
of  Alexandria,  aad  bounded  as  f^lowi,  to  Will 
Beginning  tipos  King  Btreat,  bm  f  aat  t«  thi 
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IS*]  eastward  of  the  centre  *of  the  square 
formed  bj  Pitt  and  St.  Aaaph  streets,  and  run- 
ning thence  eastwardly  with  King  Street,  and 
boimding  thereon  twenty-three  feet  nine 
inches,  be  the  same  more  or  less;  thence  north- 
wardly with  a  line  parallel  to  Pitt  and  St. 
Asaph  streets,  one  hundred  and  nineteen  feet; 
thence  westwardly  and  parallel  to  King  Street, 
the  length  of  the  first  line;  thence  southwardly 
with  a  straight  line  to  the  beginning;  also  one 
hundred  and  sixty-two  shares  of  Alexandria 
and  Washington  Turnpike  Company;  and  the 
said  Harriet  V.  Nicoll,  in  consideration  (rf  the 
a|^eement  aforesaid,  and  of  the  sum  of  five 
dollars  to  her  in  hand  paid,  at  and  before  the 
sealing  and  deliverr  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  and  conveyed,  and 
by  these  presents  doth  grant,  bargain,  sell,  and 
convey,  unto  the  said  John  H.  Ladd,  his  heirs 
and  assigns  forever,  the  following  property, 
to  wit:  All  that  property  situated  on  the  east 
side  of  Union  Street,  long  known  by  the  name 
of  Conway's  Wharf,  with  the  warehouses, 
dwelling-houses,  docks,  and  appurtenances 
thereto  belonging,  as  it  was  devised  by  the  late 
Richard  Conway  to  Joseph  Conway,  deceased, 
from  whom  it  descended  to  the  said  Harriet 
V.  mcoU;  also,  one  lot  of  groimd  on  the  west 
side  of  Union  Street,  purcnased  by  the  said 
Joseph  Conway  of  Thomas  Conway,  by  in- 
denture, now  of  record,  in  the  Coimty  of  Alex- 
andria; also,  all  ri^ht,  title,  interest,  claim,  or 
demand  of  the  said  Harriet  V.  Nicoll,  under 
the  will  of  her  late  husband,  William  H.  Nic- 
oll, of  Northumberland  County,  Virginia,  or 
that  may  have  descended  to  her  from  her 
father,  Joseph  Conway,  deceased,  or  from  her 
mother,  or  from  any  other  oerson.  To  have 
and  to  hold  all  and  nngular  the  property  hero- 
bT  conveyed  unto  him,  the  said  John  H.  Ladd, 
his  heirs,  executors,  administrators,  and  assigns, 
to  his  and  their  only  use  forever;  upon  such 
trusts,  and  for  such  uses,  intents,  and  purposes, 
as  are  hereinafter  mentioned ;  that  is  to  say,  in 
trust,  for  the  use  of  the  respective  parties  who 
have  conveyed  the  same  until  the  solemniza- 
tion of  the  intended  marriage,  and  from  and 
after  its  solemnisation,  then  upon  the  trust 
that  the  said  John  H.  Ladd,  his  heirs,  execu- 
tors, and  administrators,  shall  and  do  permit 
the  said  Harriet  V.  Nicoll,  the  intended  wife, 
to  have,  receive,  take,  and  enjoy,  all  the  inter- 
est, rents,  and  profits  of  the  property  hereby 
conveyed  to  and  for  her  own  use  and  benefit, 
or  to  the  use  of  such  person  or  persons,  and  in 
such  parts  and  proportions,  as  she,  the  said 
Harriet  V.  Nicoll,  shall  appoint  from  time  to 
time,  during  the  coverture,  by  any  writing  or 
writings  under  her  hand  and  seal,  attested  by 
three  credible  witnesses,  or  to  such  person  or 
IS*]  ^persons  as  she,  by  her  last  will  and  testa- 
ment in  writinff,  to  be  by  her  signed,  sealed, 
Eiiblished,  and  declared,  in  the  presence  of  the 
ke  number  of  witnesses,  may  devise  or  will 
the  same  to;  and  in  default  of  such  appoint- 
ment or  devise,  then  the  estate  and  premises 
aforesaid  to  go  to  those  who  mav  be  entitled 
thereto,  by  legal  distribution;  it  being  the  in- 
tent of  the  parties  that  none  of  the  property 
Hereby  conveved  shall  be  at  the  disposal  of,  or 
Buhject  to,  the  control,  debts,  or  engagements 
ofOm  »mid  Joseph  B.  Ladd. 
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"In  testimony  whereof,  the  said  parties  havt 
hereimto  set  their  hands  and  seals,  the  day  aad 
year  first  before  written. 

"Joseph  B.  Ladd,  [Seal.] 

''Harriet  V.  NicoU,       [Seat] 
''John  H.  Ladd.  [SeaL]" 

On  the  1st  of  November,  1824,  Joseph  E 
Ladd,  in  conformity  with  the  above  agreement, 
transferred  to  John  H.  Ladd,  the  trustee,  one 
hundred  and  sixty  three  shares  in  the  Wash- 
ington and  Alexandria  Turnpike  Company,  be- 
ing one  share  more  than  he  had  stipulated  to 
transfer. 

On  the  2d  of  January,  1827,  Harriet  V. 
Ladd,  by  writing  under  her  hand  and  seal,  ex- 
ecuted in  the  presence  of  three  witnesses,  and 
reciting  that  it  was  in  pursuance  and  in  execu- 
tion of  the  power  reserved  to  her  in  her  mar- 
riage settlement,  directed  the  trustee  to  trans- 
fer and  assign  to  John  Hooflf,  cashier  of  the 
Farmers'  Bank  of  Alexandria,  one  hundred  and 
sixty -two  shares  of  the  aforesaid  turnpike  com- 
pany, "forpver  thereafter  to  be  and  inure  to  the 
benefit  of  the  said  John  Hooff." 

On  the  same  day,  the  trustee  made  the  tram* 
fer,  as  directed. 

In  October,  1827,  the  following  proceedingi 
took  place  at  the  Farmers'  Bank  of  Alexandrit, 
and  appear  from  the  minutes  of  the  IMrccton: 

"It  is  proposed  to  lend  Joseph  B.  Ladd  up- 
on his  note,  indorsed  by  John  H.  Ladd,  tbi 
sum  of  $7,000,  provided  the  board  shall  be  lat- 
isfied  that  the  real  security  he  may  offer  shall 
be  good  security  for  that  sum;  decided  in  tht 
affirmative." 

"Oct.  9,  1827. — ^The  loan  provisionally  granted 
to  Joseph  B.  Ladd  on  the  1st  instsiiit,  being 
imder  consideration,  a  deed  of  trust  to  John 
HoofT,  trustee,  signed  by  John  H.  Ladd  and 
Harriet  V.  Ladd,  and  dated  the  9th  day  of  Oe- 
tober,  1827,  containing  a  description  of  Uie  prop- 
erty intended  to  be  conveyed  as  collateral  m- 
curity  for  the  said  loan,  having  been  laid  be- 
fore the  board,  read  and  considered, and  upon  the 
question.  Shall  the  said  property  be  deemed 
good  security  for  the  said  loan  of  $7,000  f  thi 
vote  was  in  the  affirmative. 

'"Resolved,  therefore,  that  the  loan  [*14 
of  $7,000  be  made  to  the  said  Joseph  B.  Ladd, 
upon  the  conditions  contained  in  the  said  deed; 
and  upon  the  further  consideration,  that  the 
said  Joseph  B.  Ladd  cause  the  property  con- 
tained in  the  deed  to  be  regularly  insured,  and 
the  policies  assif^ed  over  to  the  trustee,  John 
Hoon;  upon  this  resolution  John  C.  Voweli, 
Reubeoi  Johnston,  John  H.  Ladd,  and  Samnel 
Messersmith,  voted  in  the  affirmative;  in  the 
negative,  Rd.  M.  Scott." 

The  deed  referred  to  in  the  above  proceed- 
ings, reciting  the  marriage  settlement,  conveyed 
to  Hooff  aU  that  part  of  the  wharf  called 
Conway's  Wharf,  lying  on  the  east  side  of 
Union  Street,  in  the  said  town  of  Alexandria, 
as  the  same  was  devised  by  the  late  Sidbard 
Conway  to  the  said  Joseph  Conway,  the  father 
of  the  said  Harriet,  with  all  buildinfn,  ete^  be- 
ing the  property  described  in,  and  eonvejed 
by  the  marriage  settlement,  and  then  proeis«d- 
ed  thus:  "And  whereas  the  Farmers'  Bank 
of  Alexandria  has  agreed  to  loan  to  the  said 
Joseph  B.  Ladd  the  sum  of  seven  thousand 
dollars,  oi  such  part  of  that  sum  as  he  may  re- 
quire, on  his  notes,  to  be  indorsed  by  the  sail 
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John  H  Ladd,  and  discounted  at  said  bank, 
aLd  to  be  renewed  from  time  to  time,  under 
the  indorsement  of  the  said  John  H.  Ladd,  or 
of  such  other  person  or  persons  as  the  board  of 
directors  of  said  bank  may  from  time  to  time 
approve  of,  according  to  the  usages  of  said 
bank,  on  the  following  terms  and  conditions: 
that  is  to  say,  that  the  said  loans  and  discounts 
or  interest  to  become  due  thereon,  shall  be  se- 
cured by  an  effectual  lien  on  the  premises  be- 
fore described;  that  on  the  said  notes  being 
regularly  renewed,  and  kejpt  up,  and  on  the 
said  interest  or  discoimts  being  punctually  paid 
on  such  renewals,  and  on  one  thousand  doUars 
of  the  principal  being  paid  within  two  years 
from  the  date  hereof,  the  said  Joseph  B.  Ladd 
shall  be  allowed  the  further  term  Of  one  year, 
that  is  to  say,  three  years  from  the  date  hereof, 
for  the  payment  of  the  residue  of  said  loan; 
and  if  within  the  said  third  year  the  said 
Joseph  B.  Ladd,  his  executors  or  administra- 
tors, shall  pay  to  the  said  bank  the  further  sum 
of  two  thousand  dollars,  and  shall  pay  and  dis- 
charge the  interest  or  discounts  on  the  said 
notes  as  they  shall  be  renewed,  then  that  the 
time  of  the  payment  of  the  residue  of  said  loan 
shall  be  extended  one  year  further,  that  is  to 
say,  for  the  term  of  four  years  from  the  date 
hereof,  he,  the  said  Joseph,  his  executors  or 
administrators,  paying  the  interest  or'discoimts 
on  the  said  not€»  as  tney  shall  be  renewed  dur- 
ing the  said  fourth  ^ear;  and  if,  within  the  said 
fourth  year,  the  said  Joseph  shall  pay  the  fur- 
ther sum  of  two  thousand  dollars  of  the  princi- 
pal of  said  debt,  then  that  the  time  of  the  pay- 
15*]  ment  of  the  residue  *of  the  said  debt  shall 
be  extended  one  year  further,  that  is  to  sav,  for 
the  term  of  five  years  from  the  date  hereof;  the 
said  Joseph,  his  executors  or  administrators, 
payins  the  discount  or  interest  on  the  notes 
offer^  for  renewal  as  the  same  shall  be  dis- 
eounted." 

The  deed  then  directed,  that,  if  the  payments 
mentioned  above  were  not  mside,  Hooff  was  to 
■ell  the  property,  ''provided,  however,  that  the 
same  shall  produce  enough  to  pay  and  satisfy 
the  whole  amount  of  said  loan  which  shall  not 
be  paid,  with  all  discounts  and  interest  which 
shall  be  due  thereon,  and  all  reasonable  charges 
and  expenses  of  sale."  It  contained  also  this 
important  declaration  and  condition:  "And 
the  sidd  Harriet  V.  Ladd,  in  execution  of  the 
power  of  appointment  to  her  reserved  as  afore- 
said, does  nerebv  direct  and  appoint  the  prem- 
ises herein  described  to  be  held  by  the  saia  John 
Hooff  and  his  heirs  on  the  uses  and  for  the  pur- 
poses and  trusts  before  recited." 

This  deed  was  signed  and  sealed  by  the  par- 
ties thereto,  with  a  memorandum  underwritten 
in  these  words,  in  the  usual  place  of  attestation: 
"Sealed  and  delivered  in  presence  of  George 
CL  Krinff,  John  McCobb,  Matthias  Snyder, 
CBiarles  W.  Muncaster,  Jonathan  Field "  and 
bore  the  certificate  of  the  clerk  that  it  was 
proved  as  to  John  H.  and  Harriet  V.  Ladd,  by 
three  of  the  witnesses,  acknowledged  by  the 
trustee,  Hooff,  and  ordered  to  be  recorded. 

On  the  18th  of  April,  1829,  Hooff  re-trans- 
ferred to  John  H.  Ladd,  the  trustee,  the  one 
hundred  and  sixty -two  shares  of  turnpike  stock, 
which  the  trustee  had  transferred  to  nim  on  the 
8d  of  January,  1827. 

On  the  30th  of  April,  1829,  Harriet  V.  Ladd 


directed  the  trustee  to  transfer  these  shares  to 
Sarah  Ladd,  which  was  accordingly  done  on 
the  same  day. 

On  the  21st  of  November,  1839,  Sarah  Ledd 
transferred  eighty  shares  of  this  stock  to  the 
bank,  and  on  the  8th  of  December  following, 
the  remaining  eighty-two  shares  to  Sarah  East* 
on  Ladd. 

On  the  18th  of  December,  1839,  the  follow- 
ing proceedings  took  place  at  the  bank: 

'Tanners'  Bank  of  Alexandria,  December  18th, 

1839. 

The  president  and  cashier,  havins  made 
arrangements  for  further  security  on  Uio  debt 
of  Joseph  B.  Ladd  to  this  bank,  having  laid 
the  same  before  the  board,  it  is  ordered  to  be 
recorded  as  follows,  viz.:  The  Farmers'  Bank 
of  Alexandria  having  this  day  received  from 
Mrs.  Sarah  Ladd  a  transfer  of  eighty  shares  of 
*stock  in  the  Washington  and  Alexandria  [*16 
Turnpike  Company,  as  further  security  for  the 
pajrment  of  Jos.  B.  Ladd's  note,  amoimt  six 
thousand  dollars,  due  the  said  bank  and  un- 
paid, with  an  understanding  the  stock  is  not  to 
be  sold  in  less  than  two  years  from  this  date, 
and  then  to  be  applied  towards  the  payment  of 
said  note  of  six  thousand  dollars,  but  the  said 
Mrs.  Sarah  Ladd  may  direct  the  payment  of 
the  proceeds  of  said  stock  at  any  time  previous 
to  the  expiration  of  said  term  of  two  years  at 
her  pleasure,  and  then  to  be  applied  tovrards 
the  payment  of  said  note  of  Joseph  B.  Ladd, 
amoimt  six  thousand  dollars. 

(Signed)  "John  a  VoweU, 

"President* 
"Alexandria,  November  21,  1839. 

"Amended  by  introducing  a  clause  that  the 
bank  shall  not  proceed  against  the  property  in 
deed  of  trust,  Conway's  Wharf,  until  two  years 
from  this  date,  and  then  stock  to  be  sold,  with- 
out Mrs.  Sarah  Ladd  should  prefer  to  pay  for 
the  stock  at  the  par  value. 

"A  copy.  John  Hooff,  Cashier." 

On  the  27th  of  July,  1842,  Hooff  advertised 
the  real  property  conveyed  to  him  for  sale,  and 
sold  it  on  the  7th  of  September,  for  $4,176,  to 
Benoni  Wheat  and  John  J.  Wheat.  Two  days 
before  the  sale,  Hooff  by  writing  consulted 
Mrs.  Ladd  respecting  the  terms  of  sale,  and  the 
parcels  in  wmch  the  property  should  be  sold, 
and  received  from  her  the  writing  returned  in- 
dorsed in  these  words:  "I  agree  to  the  above 
arrangement. — Harriet  V.  Ladd." 

In  February,  1843,  Harriet  V.  Ladd,  by  her 
next  friend,  Montgomery  D.  Corse,  filed  her 
bill  in  the  Circuit  Court  a«iinst  her  husband, 
the  trustee,  the  bank,  Hooff,  and  the  Wheats. 

The  bill,  after  meeting  the  marriage  settle- 
ment and  the  marriage,  alleges  that  under  said 
contract  she  had  no  power  to  convey  or  dispose 
of  the  property  settled  on  her  by  vray  of  antici- 
pation or  otherwise.  Nor  had  she  power  to 
appoint  the  use  of  the  income  rents,  etc.,  to  any 
person,  for  the  debts  or  benefit  of  her  said  hus- 
band. 

That  she  was  induced  by  the  marital  influ- 
ence of  her  husband,  and  with  the  knowledge 
and  connivance  of  the  said  bank,  to  simn  a  deed 
of  trust  to  John  Hooff,  to  secure  a  d^  of  lier 
husband  indorsed  by  her  trustee,  which  deed  is 
witnessed  by  four  persons  in  manner  and  form 
as  shown  by  the  exhibit  of  VL 
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That  no  power  it  giyeo  to  the  trustee  to  con- 
rej  the  propertj,  nor  could  she  authorize  him, 
17*]  and  that  said  deed  of  trust  is  •null  and 
▼old,  and  waa  obtained  hj  marital  influence 
and  coercion,  while  livinff  with  her  husband, 
and  her  husband  did  not  Join  in  said  dee*l,  nor 
was  she  separately  examined  to  ascertain  if  she 
freelj  executed  it,  etc.,  nor  was  she  authorized 
to  execute  said  deed,  without  all  the  forms  were 
complied  with. 

That  she  is  falsely  made  in  said  deed  to  say 
that  riie  had  previously  appointed  under  her 
power,  when  in  fact  she  never  had,  and  that  her 
nusband  and  trustee  were  acting  for  their  own 
personal  interest. 

That  said  Hooff  and  said  bank  have  caused 
the  wharf  lot  to  be  sold  to  Benoni  Wheat,  who 
holds  the  same  in  possession  as  his  oroperty, 
and  refuses  to  let  your  oratrix  have  the  same. 

That  the  said  bank  holds  the  shares  of  turn- 
pike stock  included  in  the  settlement,  as  secu- 
rity for  the  money  loaned  to  her  husband. 

That  she  was  induced  by  marital  influence  to 
axecute  an  instrument  dated  80th  April,  1820, 
as  will  be  shown,  directing  her  trustee  to  trans- 
fer 182  shares  of  turnpike  stock  to  Mrs.  Sarah 
Ladd,  to  secure  $4,000  loaned  by  her  (as  guard- 
ian to  Sarah  Easton  Ladd)  to  your  oratrix's 
husband,  and  when  the  same  should  be  paid  to 
be  re-transferred  to  the  use  of  your  oratrix. 

That  a  settlement  having  taken  place  by 
which  Sarah  Easton  Ladd  received  82  shares  in 
full  of  her  claim,  the  remaining  80  shares  were 
on  the  2l8t  of  November,  1880,  transferred  by 
Sarah  Ladd  to  said  bank,  without  any  author- 
ity, and  they  were  then  the  property  of  your 
oratrix,  and  not  of  Sarah  Ladd,  as  the  bank 
well  knew. 

That  all  the  said  writings,  transfers,  and  do- 
ings in  the  premises  were  illegal,  and  in  fraud 
of  her  lights  secured  to  her  by  said  marriage 
eontraet;  that  all  the  aforesaid  actings  and  do- 
ings in  the  premises,  and  every  act  and  doing 
connected  mth  the  same,  by  the  aforesaid 
Joseph  B.  Ladd,  John  H.  Ladd,  John  Hooff, 
Benoni  Wheat,  and  the  said  Farmers'  Bank  of 
Alexandria,  were  in  violation  of  her  rights,  and 
done  to  defraud  her  of  that  property  and  those 
rights  secured  to  her  or  intended  so  to  be  by  the 
marriage  contract  aforesaid. 

That  the  said  deed  to  Hooff,  and  the  pre- 
tended assignment  of  the  turnpike  stock,  ought 
to  be  declared  null  and  void  as  to  vour  oratrix, 
and  she  ought  to  be  restored  to  her  property 
and  rights,  and  quieted  against  all  said  parties, 
and  that  the  dividends  on  said  shares  received 
by  said  bank  for  at  least  four  years  ought  to  be 
paid  to  her. 

The  bill  then  states  the  desertion  of  com- 
plainant by  her  husband. 
18*]  *That  the  part  of  the  property  sold  has 
not  paid  the  debt,  and  it  will  take  the  residue 
of  her  property  to  pay  it.  It  prays  that  the 
deed  of  faidenture  may  be  snrrendered  and  can- 
celled, and  that  complainant  may  be  quieted 
against  all  the  defendants  in  her  enjoyment  of 
her  said  property;  that  the  bank  may  assign 
the  shares  of  turnpike  stock,  or  in  default  ^y 
the  vahis  thereof  and  all  dividends  received 
thereon;  and  it  concludes  with  a  prayer  for 
feneral  relief. 
In  June  and  July,  1843,  Hooff,  the  Wheats, 
and  ih0  Imnk  Hied  thdr  aaawsra.  Tha  taabsaii 


and  trustee  did  not  answer  the  bill.  This  sa- 
swer  denied  the  complainant's  construction  ol 
the  marriage  settlement,  insisted  upon  the  com- 
petency and  regularity  of  the  appointment,  and 
of  all  the  proceedings  had  in  pursuance  there- 
of, averred  that  the  property  could  be  applied 
to  the  pajrment  of  the  debt  due  to  the  bank 
with  her  consent;  that  she  was  quoad  the  prop- 
erty a  feme  sole;  that  the  loan  was  made  to 
Joseph  R  Ladd  on  his  notes,  indorsed  by  the 
trustee,  and  upon  the  security  of  the  deed  of 
trust;  that  the  greater  part  of  the  money  was 
expended  upon  the  improvement  of  the  property 
which  belonged  to  her;  that  the  complamaat 
was  privy  and  assented  to  the  sale,  and  set 
forth  the  facts  connected  with  the  transfer  of 
the  turnpike  stock,  and  denied  all  fraud  or  un- 
due influence  in  bringing  about  any  of  the 
transactions  between  the  parties. 

To  all  these  several  answers  there  waa  a  gen- 
eral replication  and  issue;  and  a  commission 
was  issued  to  take  testimony,  under  which  thi 
facts  above  stated,  and  those  hereinafter  ad- 
verted to,  were  established  in  proof. 

On  the  8th  of  October,  1846,  the  cause  cami 
on  for  hearine,  when  the  Circuit  Court  dis- 
missed the  bill,  with  costs.  The  complainant 
appealed  to  this  court. 

The  cause  was  argued  by  Mr.  May  and  Mr. 
Brent  for  the  appellant,  and  Mr.  Francis  L 
Smith  and  Mr.  Jones  for  the  appellees. 

The  points  raised  by  the  counsel  respeetivdy 
are  thus  stated  upon  their  briefs: 

For  the  appellant. 

1st.  What  IS  the  construction  and  effect  of 
the  marriage  settlement,  and  what  powers  did 
it  confer  or  restrain? 

2d.  Have  its  terms  and  power  been  duly  ex- 
ecuted, so  as  to  make  a  valid  appointment  or 
execution  thereof  T 

8d.  Will  canity  aid  the  defective  executionf 

4th.  Has  the  complainant  by  her  own  aeti 
precluded  herself  from  the  relief  prayed,  in  re- 
spect to  the  property  withheld  from  herf 

*5th.  Has  she  not  a  clear  right  to  the  [*!• 
shares  of  turnpike  stock  T 

6th.  Is  she  not  entitled  to  be  quieted  in  tlM 
unsold  property,  at  least  to  have  the  deed  as  to 
that  cancelled  T 

1st  Question.  We  contend  that  the  marrisgi 
settlement  gave  her  no  sweeping  power  to  alien- 
ate the  property,  but  only  from  time  to  tims 
during  coverture  to  appoint  the  uses  of  the  is- 
come,  etc. 

In  suTOort  of  this  we  cannot  do  better  tbss 
review  Ifent's  learned  opinion,  in  8  Johns.  CSi. 
Rep.  87  (see  pp.  07,  100,  102-104,  112,  and  is 
pages  113  and  114) ;  he  concludes  that  she  ess 
only  convey  as  authorized  in  marriage  oettk- 
ment,  and  that  a  power  over  the  income,  ete, 
does  not  authorise  a  deed  of  the  whole  by  aatie- 
ipation.    See  on  this,  2  Kent's  Com.  166,  note. 

2d  Question.  But  conceding  that  she  bsd 
power  to  sell  and  dispooe,  has  she  exercised  it 
according  to  the  formula  prescribed? 

Her  marriage  settlement  requires  her  appoint- 
ment to  be  by  an  instrument  under  band  sad 
seal,  attested  by  three  credible  witnesses. 

The  appointment  relied  on  by  our  adver* 
saries  as  to  the  real  estate  is  the  deed  to  Hooff. 

This  deed  is  defective — 

1st.  That  it  is  attested  by  but  two 
ea  ta  \a  Mxa.  Ladd. 
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2d.  That  the  attesting  clause  only  attests  the 


sealing  and  delivering. 

Aii<C  first,  Mrs.  Ladd's  execution  re<mired 
three  witnesses.  See  Hopldns  t.  Myall,  2  auss. 
Jt  Mylne,  86;  1  Ih.  586. 

Next,  the  attesting  clause  is  defeetiTe.  fSee 
1  Roper,  pt.  2,  IMS,  1M7;  Waterman  t.  Smith, 
•  Simons,  029;  3  Maule  ft  Selwrn,  612. 

This  last  authority  equally  oestroys  the  ese- 
ention  of  the  transfer  of  the  turnpike  stock, 
whether  you  refer  to  her  first  appointment,  2d 
January,  1827;  or  her  last  appointment,  SOth 
April,  1820,  under  which  the  hank  claims  80 
•biares. 

It  is  true  that  the  attesting  dause  as  to  this 
stock  savs  simply  "witness,"  which  would 
imply  only  one  witness,  and  is  therefore  de- 
fectiye. 

But  take  it  as  if  it  were  'Sritnesses"  or 
^'witnessed,"  then  parol  proof  is  not  admissible 
to  explain  how  it  was  witnessed,  because  the 
power  requires  that  the  seal  and  signature 
should  be  attested.  1  Roper,  pt.  2,  pp.  197, 
198;  9  Simons,  029,  and  note;  3  Maule  ft  Selw. 
612. 

But  no  parol  proof  was  introduced  hers  to 
explain  how  it  was  executed.  2  Grattan,  439. 
SO*]  *Then  all  these  appointments  are  Toid 
and  defective  in  forms  as  required. 

3d  Question.  Will  equity  aid  these  appoint- 
ments, under  the  circumstances? 

The  witnesses  required  are  placed  as  guards, 
and  their  number  cannot  be  aided  in  equity. 
Hopkins  ▼.  Myall,  2  Russ.  ft  Mylne,  86;  1  lb. 
636. 

The  counsel  here  cited  and  oommented  on  a 
number  of  cases.  2  Jae.  ft  Walk.  426;  1 
Mylne  ft  Oraig,  106,  111;  6  Wendell,  9;  20  Law 
Ubrary,  74,  76;  3  Russ.  666;  6  Blijrii,  K.  S. 
120;  3  Ham.  629;  7  Beavan,  661;  8  Wheat. 
229;  I  Peters,  338;  12  Peters,  376;  16  Ves. 
116;  3  Johns.  CL  97-113;  2  Merivale,  483;  8 
Leigh,  21;  2  Russ.  ft  Mylne,  86;  1  lb.  636. 

4th  Question.  Is  Mrs.  Ladd  equitably  es- 
topped from  claiming  her  rights  in  this  prop- 
mlyl 

It  is  said  that  it  would  be  a  fraud  in  her  now 
to  claim  as  against  the  purchasers. 
What  are  the  facts? 

First,  we  objected  to  Hooff  as  a  witness. 
By  agreement,  Hooff  is  to  be  considered  as 
haTing  been  examined  under  an  order  of  court, 
but  the  question  as  to  his  oompetency  Is  n« 
served. 

We  allege  that  Hooff  is  an  incompetent  wit- 
ness, because  the  legal  title  was  passed  to  him 
by  the  original  trustee,  John  H.  Ladd«  in  tIo- 
lation  of  his  trust,  and  that  the  legal  title  beinff 
still  in  Hooff,  the  decree,  if  in  our  faror,  would 
be  for  a  reconveyance  to  our  trustee,  or  some 
other  trustee,  with  costs  as  against  Hooff. 

But  even  conceding  Hooff's  competency,  then 
his  evidence  consists  of  his  answer  and  deposi- 
tion, per  our  agreement. 
He  proves  by  way  of  estoppel^- 
Ist.  That  he  always  understood,  and  verily 
belieres,  that  a  large  portion  of  the  loan  to 
Ladd  was  used  in  improving  the  wharf  prop- 
erty claimed  by  complainant. 

Answer  to  this,  first,  that  he  does  not  state 
it  of  his  own  knowledge;  second,  that  if  he  did. 
It  proves  no  fraud  in  complainant. 

2d.  That  after  aa  order  of  the  bank  diieet-' 
IS  li.  ed. 


ing  a  sale,  the  complainant  applied  for  and  ob- 
tained an  extension  of  the  credit  payments  at 
the  sale. 

3d.  That,  at  Mrs.  Ladd's  reouest,  the  bank 
ordered  the  property  sold  should  be  laid  off  by 
certain  specified  boundaries  before  the  sale,  nn* 
on  the  supposition  that  by  such  division  It 
would  command  a  large  sum,  and  that  in  ae- 
cordance  with  a  preiaous  ^understand-  [*S1 
ing,  on  the  6th  of  September,  1842  (two  days 
before  the  sale),  the  complainant  wrote  her  ap- 
proval on  Exhibit  No.  2. 

Answer.  By  the  deed  of  trust  to  Hooff,  one 
month's  notice  was  to  be  given  of  the  plMi, 
time,  and  terms  of  sale. 

And  by  the  advertisement,  the  wharf  was  to 
be  sold,  subject  to  no  easement  or  incumbrance 
— and  the  dwelling  and  storehouse  to  be  sold 
at  the  same  time. 

All  this  was  advertised  to  be  done  on  the  7th 
of  September. 

But  two  days  before  the  sale,  Hooff  and  Mrs. 
Ladd  agree,  by  the  pA^per  No.  2,  to  diride  tha 
property  and  sell  the  wharf,  subject  to  a  right 
of  the  dwelling  and  warehouse  to  land  on  the 
wharf. 

Is  not  this  a  material  change  In  the  terms  ad* 
vertised? 

Unquestionably,  by  the  deed  of  trust  these 
new  terms  ought  to  have  been  advertised  ono 
month,  which  was  not  done. 

But  it  will  be  said  that  Mrs.  Ladd  agreed  to 
vary  the  terms,  and  have  the  sale  without  any 
advertisement  of  the  new  terms. 

Even  if  she  was  competent  so  to  agree,  there 
is  no  proof  that  she  had  ever  read  the  adver* 
tisement,  or  knew  what  day  the  sale  was  to 
take  place. 

Nor  does  it  follow,  that,  when  she  agreed  oa 
the  6th  of  Swtember  to  vary  the  terms  of  sale 
as  advertised,  she  had  any  reason  to  believe 
that  Hooff  would  not  re-advertise  the  property 
on  the  modified  terms  of  sale. 

Then  here  Is  a  sale  made  on  one  set  of  terms 
advertised,  and  another  set  of  terms  announced 
at  the  sale,  for  Hooff  savs  he  sold  on  the  terms 
as  altered  on  the  6th  of  September,  and  noth- 
ing done  by  Mrs.  Ladd  to  waive  the  one 
month's  advertisement  of  the  new  terms. 

For  her  meeting  Hooff  on  the  day  of  sale 
(not  time  of  sale,  which  was  12  o'clock  per  the 
advertisement),  on  the  premises  and  conversing 
with  him,  and  suggesting  that  addition  (which, 
however,  does  not  appear  in  the  record)  to  the 
description  of  the  property  '^hen  about**  to  be 
offerea  for  iale,  would  not  prove  that  Mrs. 
Ladd  waived  the  due  notice,  unless  it  was 
proved  that  she  knew  the  sals  WM  then  to  take 
place. 

Then  K  is  dear  that  Hooff  advertised  the 
wharf  dear  of  incumbrances,  and  sold  It  sub* 
Ject  to  an  incumbrance  as  arowed  at  the  time 
of  sale,  and  there  is  nothing  to  prove  that  Mrs. 
Ladd  agreed  to  waise  the  Mvertisement»  as  to* 
quired  m  her  deed  of  trust. 
Was  that  a  fair  and  legal  sale? 
And  have  the  purchasers  any  standing  In 
equity? 

If  a  trustee  sdls  In  violation  of  the  Injunc- 
tions In  his  deed  of  trust,  the  legal  title  passes 
at  law.  but  In  equity  the  cestui  que  Hrust  [*il 
has  relief  against  tiie  purchaser  who  has  bought 
with  oonstnietlve  noIlM  of  the  breach  of  trnst» 
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or  mm  compliance  with  the  conditions.  Tay- 
lor T.  King,  6  Munf.  366;  4  Crauch,  403;  and 
4  Munf.  421;  Greenleaf  y.  Queen,  1  Peters, 
138,  146. 

But  do  the  dreumstances  thus  detailed,  name- 
ly, Mrs.  Ladd's  application  to  extend  the  credit 
payments,  her  request  to  divide  the  property 
for  sale,  and  her  conversing  with  the  trustee, 
Hooff,  on  the  premises  on  the  day  of  sale— do  all 
these  circumstances  amount  to  fraud  in  bar  of 
her  equity? 
We  contend  not. 

Because  fraud  consists  In  the  "suppressio 
veri  or  suggestio  falsi." 

And  there  is  no  suppression  bv  Mrs.  Ladd  of 
the  fact  that  she  had  restrictea  her  power  by 
her  marriage  settlement.  On  the  contrary,  it  is 
plainly  recited  in  the  deed  to  Hooff,  who  knew 
it  well,  and  his  purchasers  were  equally  bound 
to  know  the  recitals  in  the  deed  to  their  vendor. 
See  2  Tucker's  Com.  439,  442. 

Finally,  if  we  have  succeeded  in  demonstrat- 
ing that  this  married  woman  had  no  power  to 
convey  except  modo  at  forma,  than  we  deny 
that  her  fraud  can  confer  such  a  power  on  her. 
For  where  a  feme  covert  had  no  power  to  con- 
vey by  anticipation.  It  was  held  that  her  fraud 
could  not  operate  so  as  to  ^ve  such  a  power. 
Jackson  v.  Uobhouse,  2  Menvale,  488. 

Then,  If  the  settlement  is  relied  on  as  con- 
ferring a  power  to  appoint  away  this  real  es- 
tate, we  have  shown — 

Ist.  That  it  does  not  authorise  such  sweeping 
deposition. 

2d.  That  what  it  does  authorise  has  not  been 
formally  appointed  or  attempted  to  be. 

3d.  That  as  against  this  feme  covert,  under 
all  the  cases  and  all  the  dreumstances,  equity 
would  not  cure  the  defective  execution. 

And  if  there  was  a  resultinff  separate  equita- 
ble estate  in  Mrs.  Ladd,  with  no  power  to 
alienate  it  in  any  mode,  we  have  shown,  first, 
that  the  express  power  to  appoint  durixu^ 
coverture  ne^tives  all  other  powers;  second, 
that  in  Virginia  separate  real  estate  can  only 
be  disposed  of  by  deed,  etc.,  with  privy  ex- 
amination. 

The  next  subject  matter  is  the  turnpike  stock. 
We  show  that  the  bank  holds  80  shares,  ad- 
mitted to  be  part  of  the  settled  stock.  We  have 
alreadv  shown  that  it  is  defectively  appointed. 
And  if  so,  there  is  no  pretense  of  fraud  here, 
as  touching  the  real  estate. 

It  is  true  the  ^rginia  dedsions  say  that  a 
SS*]  simple  settlement  *of  personal  estate  to 
separate  use  involves  the  Jus  disponendi,  but 
that  means  where  no  spedal  mode  of  disposi- 
tion is  expressed.  See  8  Rand.  877,  381,  892; 
8  Ldgh,  206,  207-221. 

In  such  eases,  all  the  authorities  concur,  that 
the  forms  are  restraints.  Inasmuch,  then,  as 
the  bank  holds  the  legal  title  charged  with  our 
equity  in  these  shares,  we  have  a  right  to  a 
deers%  devesting  them  of  the  tortious  title 
thus  acquired,  and  an  account  of  the  back  divi- 
dends. 

And  we  also  have  a  right  to  have  a  decree 
for  the  unsold  portion  of  the  property,  under 
the  prayers  for  special  and  general  relief,  and 
to  an  injunction  against  a  sale  of  that  and  a 
reconveyance  in  trust. 

If,  then,  we  have  rights  in  any  or  all  tbip  I 
property,  we  have  a  nght  to  have  all  ^.hesej 


conveyances  cancelled  iu  equity.    1  Story's  Ea 
9,  10,  12. 

As  Mrs.  Ladd's  title  is  but  an  equitable  one, 
she  must  enforce  her  rights  in  chancery,  as  shs 
has  no  remedy  at  law. 

Part  of  the  brief  on  behalf  of  the  defendants 
was  as  follows: 

The  bill  charges  force  and  fraud — ^the  undue 
exercise  of  marital  power,  etc.,  etc.,  as  the  in- 
ducements that  forc^  the  complainant,  against 
her  will,  into  the  execution  of  the  deed  in  trust 
to  Hooff,  subjecting  a  portion  of  her  separate 
estate  as  collateral  security,  etc.,  etc. 

All  these  charges  are  met  and  conclusively 
repelled  in  the  answers  of  the  defendants — and 
are  so  left  without  a  particle  of  evidence  to 
countenance  them;  and  positively  discredited 
by  every  circumstance  in  the  case. 

The  complainant's  case  is  then  left  to  rest 
upon  certain  technical  objections  to  the  said 
deed  in  trust,  for  supposed  departures  from  the 
limitations  impose  by  the  settlement  on  her, 
the  complainant's  own  rights  in  her  own  saps- 
rate  estate. 

The  following  objections  to  that  instrument 
are  insisted  on: 

Objection  1.  Attestation  defective,  in  not 
specifying  the  act  of  signing  as  one  of  the 
acts  attested. 

Answer  1.  The  attestation,  coupled,  as  it 
ought  to  be,  with  the  conclusion  of  the  deed, 
stating  its  execution  under  the  hands  and  seals 
of  the  parties,  is  a  sufficient  attestation  to  the 
signing. 

Answer  2.  No  distinct  attestation  to  the  sig> 
nature  necessary. 

Against  the  reason  and  authority  of  the  ad- 
judications which,  within  the  last  thirty-six 
years  seem  to  have  upheld  the  objection,  con- 
trary to  all  the  precedent  opinions,  and  to  havt 
ovemiled  our  answers  to  it,  see  8ugden  on 
Powers,  6th  ed.  ch.  6,  sec.  4,  pp.  294-325,  and 
the  authorities  there  reviewed  and  criticised; 
'Pollock  T.  GlasseU,  2  GratUn,  Va.  440,  [*t4 
and  the  authorities  there  cited  and  reriewed, 
etc.,  etc.;  Langhome  v.  Hobson,  4  Leigh,  224; 
Tod  V.  Baylor,  lb.  498;  Parks  v.  Hewlett,  9 
Leigh,  611;  Hume  v.  Hord,  5  Grattan,  874; 
Lessee  of  Fosdick  v.  Risk,  16  Ohio,  84;  Lord 
Mansfield's  opinion  in  Wright  v.  Wakeford,  re- 
ported in  the  Appendix,  No.  6,  to  Sug.  on  Pow. 
ed.  1823. 

Answer  3.  Even  if  the  marriage  settlement 
directed  the  writing  to  be  signed,  and  the  sig- 
nature to  be  distinctly  attested,  that  direction 
is  not  restrictive,  and  in  no  sort  avoids  the 
deed. 

1st.  Because  the  words  of  the  settlement,  if 
they  call  for  Mrs.  Ladd's  signature,  and  for  the 
attestation  of  three  witnesses  to  her  signature, 
are  merely  directory,  and  do  not  necessaril} 
exclude  any  other  form  of  alienation  com 
petent  to  an  ordinary  proprietor  and  bargainer. 

2.  Because  Mrs.  Land  was  in  the  nature  d 
a  ferae  sole,  whose  jus  disponendi  is  not  rs* 
stricted  to  the  mode  of  alienation  or  appoint 
ment  directed  in  the  settlement ;  the  settlemeni 
not  purporting  to  negative  every  other  mods 
1  Fonbl.  eh.  2,  see.  6,  pp.  96-101,  notes  s,  «u 
p,  q,  and  the  authorities  there  cited;  Ewing  v. 
Smith,  8  Desaussure,  417,  and  the  authoritisi 
there  cited  and  commented  on;  Jaques  v.  Meth- 
odist  I^iscopal   Church,    17   Johns.   648,  sal 
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the  authoritiea  there  cited  and  explained;  Sug- 
den  on  Powers,  dth  ed.  ch.  4,  sec  1,  from  p. 
fi08  to  tlie  end  of  the  section,  the  authorities 
there  cited;  1  Serg.  ft  Rawle,  276;  Gancv  on 
Husband  and  Wife,  ed.  1837,  ch.  6  and  0; 
Newiin  y.  Newlin,  1  Serg.  ft  Rawle,  279;  Story's 
£q.  Jur.'  ed.  1846,  see.  1300,  and  authorities 
there  referred  to;  Field  ▼.  Sowie,  4  Russ.  112; 
Gardner  v.  Gardner,  22  Wend.  626;  Dallam 
r.  Wampole,  1  Peters,  C  C.  116;  Vizonneau 
▼.  Pegram,  2  Leigh,  183;  Atherly  on  Mar.  Set. 
835;  Lee  et  al.  v.  Bank  of  U.  S.  9  Leigh,  200; 
manuscript  case  of  Woodson  y.  Perkins. 

Objection  2.  The  sealing  and  delivery  of 
the  deed  by  Mrs.  Ladd  is  attested  by  only  two 
witnesses,  whereas  the  settlement  callcKl  for 
three. 

Answer  1.  The  objection  rests  on  a  mistake 
of  fact;  it  is  attested  by  three  witnesses. 

Answer  2.  As  a  deed  executed  by  her  in  her 
eapacity  of  a  feme  sole  as  to  her  separate  estate, 
and  not  restricted  to  the  particular  form  of 
alienation  directed  by  the  settlement,  no  written 
attestation  of  witnesses  appended  to  the  deed 
was  called  for  hy  the  act  of  Assembly  regulating 
conveyances;  it  is  enough  if  the  deed  be  proved 
to  be  her  act  by  three  witnesses  before  the 
proper  court;  and  it  is  so  proved. 
16*]  *They  need  not  be  subscribing  witness- 
es. Act  of  Assembly  regulating  conveyances; 
Turner  v.  Stip,  1  Wash.  319;  Long  y.  Ramsay, 
1  Serg.  ft  Rawle,  72. 

Objection  3.  That  Mrs.  Ladd  ought  to  have 
been  privily  examined,  pursuant  to  the  Virgin- 
ia act  of  Assembly. 

Answer  1.  It  follows  from  the  competency 
of  Birs.  Ladd  as  a  feme  sole  sui  juris,  in  respect 
of  her  separate  estate  (as  estabhslied  by  the  au- 
thorities above  cited)  that  to  call  for  her  privy 
examination  as  a  feme  covert  would  be  contra- 
dictory and  absimi. 

Answer  2.  That  her  acts  disposing  of  her  sep- 
arate estate  are  effectual  without  privy  exam- 
ination, has  been  expressly  and  well  settled,  by 
authority.  Peacock  y.  Monk,  2  Ves.  Sen.  101; 
Wright  y.  Cadogan,  6  Bro.  Pari.  Gas.  486; 
Barnes's  Lessee  v.  Irwin,  2  Dall.  199;  Doe  v. 
Staple,  2  Term  Rep.  695;  Bradish  y.  Gibbs,  3 
Johns.  Ch.  623;  Powell  on  Contracts,  67; 
Compton  v.  CoUisou,  1  H.  Bl.  334;  Rippon  y. 
Dawding,  Ambler,  666;  1  Tuck.  Black.  116. 

Objection  4.  That  Mrs.  Ladd's  jus  disponendi, 
or  power  of  appointment,  was  restricted  to  the 
annual  interest,  rents,  and  profits,  and  did  not 
extend  to  the  land  itself. 

Answer  1.  The  settlement  extends,  plainly 
and  expressly,  both  to  the  land  and  to  the  rente 
and  profits. 

Answer  2.  The  land  itself  passed,  ex  yi  termi- 
norum,  under  the  terms  all  Uie  interests, 
rents,  and  profits." 

Devise  of  "issues  and  profits"  of  land,  all  one 
with  a  devise  of  the  land  itself.  Parker  y. 
Plummer,  Cro.  Eliz.  190. 

So  a  devise  of  the  "occupation  and  profits" 
of  a  house  and  park  is  a  devise  of  the  very 
house  and  park.  Paramour  v.  Yardley,  Plowd, 
2d  point,  argued  pp.  641-643,  decided  p.  646. 

jfo  difference  wnether  a  devise  of  the  land 
Haelf,  or  of  the  use,  occupation,  or  profits  of 
the  land.    Manning's  case,  8  Co.  Rep.  187. 

'^ents  and  profits"  means,  not  annual  rents 
•Bd  profits,  but  the  estate  itself.     Bootle  v. 


Blundel,  1  Meriv.  213,  232,  233;  Allan  v.  Back 
house,  2  Ves.  ft  B.  66. 

Grant  b^  deed  of  the  "profits"  of  land  to 
one  and  his  heirs  passes  the  whole  land.  Go. 
lit.  4  b;  4  Com.  Dig.  Grant,  B.  6;  Clancy  on 
Husband  and  Wife,  ch.  6,  pp.  from  206  to  308, 
and  cases  there  cited;  Barford  v.  Street,  16  Ves. 
136;  Jaques  v.  Methodist  Episcopal  Church,  17 
Johns.  648,  and  cases  there  dted;  Roper  on 
Husband  and  Wife,  136,  and  cases  there  col- 
lected. The  expression  "from  time  to  time" 
will  not  prevent  the  wife  from  making  a  sweep- 
ing appointment.  Pybus  y.  *Smith,  3  [*!• 
Bro.  Ch.  Cas.  346;  2  Story,  Eq.  Jur.  sees. 
1393-1396;  Virginia  Rev.  Co.  ed.  1803,  p.  160, 
sec  12. 

But  the  supposing  the  execution  of  the  power 
of  appointment  defective  in  strictly  legal  reoui- 
sites,  a  court  of  equity  would  leave  her  to  ner 
strictly  legal  remedy,  and  not  help  her  to  an 
unconscionable  advantage;  but,  on  the  contrary, 
would  actively  interpose  to  relieve  the  pur- 
chaser or  mortgagee,  and  compel  the  leme 
covert  or  infant  to  do  equity. 

Under  the  circumstances  of  this  case,  it  would 
be  asainst  conscience,  and  fraudulent,  for  the 
complainant  to  take  advantage  of  the  alleged 
defects  in  the  deed. 

And  married  women,  as  well  aa  infanta,  are 
barred  by  their  own  frauds. 

It  is  a  fraud  to  object  to  the  sale  or  mortgage 
of  their  property,  after  it  has  been  consum- 
mated with  their  assent,  express  or  implied. 

Their  assent  is  implied,  if  they  stand  by  and 
see  their  property  disposed  of,  without  instant- 
ly asserting  their  right,  and  notifying  the  party 
interested. 

Any  knowledge  of  the  act  whereby  their 
rights  are  affected,  is  a  **s tending  by,"  if  they 
have  opportunity  to  assert  their  right,  etc.,  and 
covinously  neglect  it. 

Littleton,  sec.  678;  Co.  Ut.  367  a,  367  b,  and 
36  a.  Feme  covert's  rights  are  choked  and  suf- 
focated by  her  silent  acquiesence,  even  though 
her  covin  be  united  with  that  of  her  husband. 

Savage  v.  Foster,  9  Mod.  36,  37;  1  Robinson, 
La.  244.  Married  women  are  as  much  bound 
as  their  husbands  to  be  honest;  eoually  neces- 
sary for  them  to  come  with  clean  hands  into  a 
court  of  equity.  Braxton  v.  Lee's  Heirs,  4  Hen. 
ft  Mun.  376-383;  Engle  v.  Bums,  6  Call,  463; 
Evans  v.  Bicknell,  6  Ves.  174-193;  Morrison 
y.  Morrison,  2  Dana,  16. 

Even  were  the  deed  in  trust  to  Hooff  defect- 
ive, a  court  of  equity  would  lend  its  aid  in  favor 
of  a  creditor.  1  Story,  Eq.  Jur.  sees.  96,  96. 
97,  169,  170,  and  cases  there  cited.  A  feme 
covert  may  bind  her  separate  property,  for  her 
own  or  husband's  debts,  and  will  be  held  to  a 
specific  performance  of  her  contract.  2  Story, 
l£q.  Jur.  sees.  1399,  1309  a,  1340,  and  cases 
there  cited;  Hulme  v.  Tenant,  1  Bro.  C.  C.  14, 
and  notes;  Owen  v.  Dickerson,  1  Craig  ft  PhiL 
46;  Allen  y.  Papworth,  I  Ves.  Sen.  163;  3 
Johns.  Ch.  144. 

The  complainant  la  estopped,  by  her  deed  In 
trust  to  Hooff,  from  now  attempting  to  claim 
the  property.  Shaw  y.  Clements,  1  Call,  381, 
top  p.;  Danforth  y.  Murray,  12  Johns.  201; 
Stevens  *v.  Stevens,  13  Johns.  316;  Jack-  [*S7 
son  V.  Bull,  1  Johns.  Cas.  90;  Jackson  v.  Hoff- 
man, 9  Conn.  271;  Heth.  Cocke  and  Wife,  1 
Rawle,  344. 
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Ai  to  the  right  of  the  bank  to  hold  road 
stock,  Jervis  ▼.  Roffers,  13  Mass.  106,  S.  C.  16 
lb.  389;  Union  Bank  of  Georgetown  ▼.  Laird,  2 
Wheat  390;  Elder  y.  Rouae,  16  Wend.  206; 
Oheaslyn  y.  Smith,  8  Ves.  183. 

Mr.  Justice  Daniel  deliyered  the  opiidon  of 
the  court: 

The  important  legal  questions  arising  upon 
this  record,  and  on  which  the  decision  of  the 
eause  must  depend,  appear  to  be  these: 

1st.  The  nature  and  extent  of  the  eetate  em- 
braced within  the  power  resenred  to  the  feme 
hj  the  marriage  settlement;  yix.,  whether  that 
power  comprised  as  well  real  as  personal  estate, 
or  was  limited  to  interest,  rents,  and  profits 
merely,  and  bj  name. 

2d.  The  mode  of  appointment  indicated  by 
the  marriaffe  contract,  and  whether  this  mode 
has  been  uiown  to  haye  been  either  strictly 
or  substantially  and  fairly  complied  with  in 
the  requisites  of  signing,  sealing,  and  attesta- 
tion." 

Before  proceeding  to  a  particular  examina- 
tion of  the  questions  aboye  stated,  it  may  be 
proper  to  premise  some  obseryations  with  re- 
spect to  the  charges  in  the  bill ;  and  first,  of  un- 
due marital  influence,  and  second,  of  fraud  as 
means  employed  in  accomplishing  the  wrongs  to 
which  the  complainant  alleges  she  has  been  sub- 
jected, and  against  which  sne  has  sought  reUef . 
With  resard  to  the  first  of  these  alleged  means, 
it  must  be  remarked,  that  no  certain  or  specific 
mode  or  act,  neither  coercion,  allurement,  nor 
willful  misrepresentation  or  falsehood,  te 
charged,  by  which  the  free  win,  the  judgment, 
or  the  incunation  of  the  complainant  has  been 
restrained  or  misled.  Byery  feme  coyert  is  pre- 
sumed, under  a  settlement  like  the  one  in  the 
present  case,  to  be  to  some  extent  a  free  agent; 
and  she  must  or  ought  to  be  presumed  to  enter- 
tain dpispositions  of  kindness  towards  her  hus- 
band. But  if,  in  the  indulgence  of  such  dis- 
positions, she  should  make  an  unlueky  or  un- 
profitable appointment.  It  would  be  carrying 
the  principle  of  protection  to  an  extreme  de- 
structiye  of  eyery  conception  of  free  agency, 
to  determine  that  these  imtoward  results  were 
in  themselyes  proofs  of  undue  marital  influence. 
The  husband  does  not  answer  the  bill  in  this 
case,  and  there  is  no  direct  evidence  introduced 
to  sustain  this  charge  as  to  him;  but  some  of 
the  facts  in  the  teetimony  go  yery  far  to  oontra- 
diet  this  allegation — as,  for  instance,  the  con- 
duct of  the  feme,  manifested  and  repeated  long 
28*]  *after  the  separation  from  lier  husband 
had  at  any  rate  exempted  her  from  any  influ- 
ence his  presence  and  immediate  agency  might 
have  been  supposed  to  exert.  This  same  conduct 
of  the  feme,  her  positive  co-operation  in  the  ar- 
rangements of  the  sale  of  the  property,  and  her 
acquiescence  in  that  sale  until  after  the  title 
haa  been  made  to  the  purchaser,  furnish  such 
presumption  of  the  absence  of  fraud  in  the 
transactions  complained  of,  which,  if  it  is  not 
absolutely  conclusiye,  certainly  calls  for  con- 
travening evidence  of  a  direct  and  powerful 
character — evidence  of  foree  sufficient  to  over- 
throw and  set  aside  the  complainant's  own  acts 
and  declarations.  But  independently  of  the 
facts  and  circumstances  just  adverted  to,  the 
pOBitive  denial  of  fraud  in  eyery  aaswer  in  the 
muse,  and  the  abaenoe  of  any  wool  to  wfcMm 
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it,  should  alone  be  taken  as  a  complete  refutt- 
tion  of  the  charge. 

We  will  now  j^urticularly  consider  the  na- 
ture and  extent  of  the  estate  reserved  to  tht 
complainant  bv  the  marriage  settlement,  and 
whidi  was  embraced  within  her  power  to  ap- 
point, hj  a  Just  construction  of  that  instn- 
ment.    It  is  alleged  in  the  bill  that  this  estate 
was  Umited  to  interest,  as  synonymous  with  in- 
come, rents,  and  proflts,  eo  nomine,  and  did  not 
extend  to  the  fee  of  the  real  estate,  nor  to  the 
principal  of  the  stock  settled  to  the  uses  of  the 
marriage.     By  every  sound  rule  of  oonstme- 
tion,  an  instrument  should  be  interpreted  bj 
the    context,    so    as    if    possible    to    give  s 
sensible  meaning  and  effect  to  all  its  provi- 
sions; and  so  as  to  avoid  rendering  portioni 
of  It  contradictory  and  imperative,  by  giving 
effect   to   some   clauses    to   the   exclusion  of 
others.     Expounded  by  this  rule,  let  us  lee 
what  will  be  the  character  of  the  estate  here 
limited  to  the  wife,  and  what  the  extent  of  her 
power  to  appoint  a  relation  thereto. 

The  deed  of  settlement  begins  by  redtin^ 
'that,  whereas  the  said  Harriet  V.  NiooU  fai 
now  possessed  of  a  considerable  real  and  per- 
sonal estate,  which  it  has  been  agreed  should 
be  settled  to  her  sole  and  separate  use,  with 
power  to  dispose  of  the  same  by  appointment 
or  devise."  The  deed  then  sets  forth  the  estate, 
real  and  personal,  conveyed  by  it,  and  enumer- 
ates the  trusts  created  thereby,  and  amongit 
them  the  one  involved  in  this  controversy,  and 
differently  interpreted  by  the  parties  thereto,  u 
follows,  vis.:  that  the  trustee  "shall  and  do 
permit  the  said  Harriet  V.  Nicoll,  the  intended 
wife,  to  have,  receive,  take,  and  enjoy  all  the 
interest,  rents,  and  profits  of  the  prop^y  here- 
by conveyed,  to  and  for  her  own  use  and  bea- 
ent;  or  to  the  use  of  such  person  or  persoat, 
and  in  such  parts  and  proportions,  as  she,  the 
said  Harriet  V.  Nicoll,  shall  from  time  to 
time  during  the  coverture,  by  writing,  appoint, 
etc.,  or  to  such  person  or  ^persons  as  she  [*9I 
b^  her  last  will  and  testament,  etc.,  may  de^ 
vise  or  will  the  same  to;  and  in  defa^t  of 
such  appointment  and  devise,  then  the  estate 
and  premises  aforesaid  to  so  to  those  who  maj 
be  entitled  thereto  by  legu  distribution." 

Let  it  be  here  remarked,  that  the  object  of 
the  deed  is  declared  to  be  the  settlement  of  the 
whoie  of  the  estate,  real  and  personal,  upon 
the  married  woman,  with  power  to  dispose  of 
the  whole  of  it,  either  by  appointment  or  de- 
vise. It  will  not  be  denied  that  this  investment 
of,  and  authority  over,  the  whole  estate,  so  ex- 
plicitly dedared,  might  not  have  been  modified 
or  even  revoked  by  subsequent  provisions  of 
the  same  instrument;  but  certainly  they  should 
be  made  to  yield  only  to  declarations  equallj 
explicit,  or  to  such  as  are  absolutely  contradie- 
tory  to  and  irreconcilable  with  them.  Can  it 
be  correctly  affirmed  of  the  subsequent  asd 
specific  designation  of  the  trusts  in  this  deed, 
that  they  are  either  plainly  contradictory 
or  irreoonoilaUe  with  the  purposes  of  thi 
settlement  previously  and  so  explicitly  deelaredf 
May  not  the  term  ''interest,'*  contained  in  thai 
enumeration,  considered  in  its  relative  ooUoea- 
tion  to  the  terms  "rents"  and  ''profita,*  be  os- 
derstood  as  equivalent  with  the  word  "estate," 
especially  when  the  terms  "renta^  and  ''proflte' 
vaai  lA«iTreetly  takoa  to  ooy«r  imtoresi  into* 
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•tood  u  mere  revenue,  and  still  more  eepecially 
when  we  keep  in  view  the  previous  purpose  set 
forth  in  the  deed — that  of  settling  on  the  feme, 
and  subjecting  to  her  disposition  by  deed  or  will, 
the  whole  of  her  estate,  real  and  personal? 
Certainly  there  is  nothing  in  the  term  "inter- 
est" incompatible  with  the  meaning  of  the 
terms  ''estate"  or  "property,"  for  in  an  ordi- 
nary as  well  as  in  a  technical  acceptation, 
interest  may  imply  both  estate  and  property. 
But  there  is  another  illustration  of  this  matter 
which  would  seem  to  put  it  beyond  farther 
doubt,  that  the  power  of  appointment  in  ques- 
tion cannot  by  any  rational  construction  be  re- 
stricted to  interest  understood  as  revenue  or 
money,  or  to  rents  and  profits  eis  nominibus. 
Let  it  be  again  remarked,  that,  by  the  preced- 
ing part  of  the  marriage  contract,  all  the  estate, 
real  and  personal,  was  settled  to  the  feme,  with 
power  to  appoint  the  whole,  without  exception, 
by  deed  or  will.  Then,  after  the  words  which  it 
is  insisted  for  the  complainant  restricted  her 
power,  we  have,  at  the  conclusion  of  the  deed, 
these  words:  "and  in  default  of  such  appoint- 
ment or  devise,  then  the  estate  and  premises 
aforesaid  to  go  to  those  who  may  be  entitled 
thereto  by  legal  distribution."  Now,  the  con- 
struction which  would  restrict  her  power  to 
interest,  rents,  and  profits,  would  seem  as  if 
intended  to  make  the  fee  or  inheritance  depend- 
ent upon  the  contingency  of  an  appointment  of 
these  mere  chattel  interests  by  the  feme;  if  she 
SO*]  *fail  to  appoint  these,  which  alone  it  Is 
insisted  she  had  power  to  appoint,  then,  as  a 
condition  or  consequence,  the  estate  and 
premises  aforesaid"  to  go  to  those  who  may  be 
entitled  thereto  by  distribution.  Let  it  be  sup- 
posed that,  being  thus  restricted,  she  does  ap- 
point these  chattel  interests;  when  then  becomes 
of  the  inheritance  or  feef  The  feme  cannot, 
according  to  the  argument,  control  or  appoint 
it  either  by  deed  or  will;  this,  it  is  said,  is 
beyond  her  power.  Does  it  not  in  this  aspect 
of  the  case  descend,  or  become  subject  to  dis- 
tribution, precisely  as  it  was  to  do  as  the  condi- 
tion of  non-appointment  7  So  that,  whether 
she  appoints  or  not,  the  fee  or  inheritance  goes 
precisely  the  same  way.  This  construction 
renders  the  provisions  of  the  marriage  contract 
useless  and  unmeaning.  It  contemplates  on 
the  part  of  the  wife  an  action  wholly  nugatory* 
aa  to  the  ultimate  disposition  of  the  fee,  which 
it  places  entirely  beyond  her  control  either  by 
deed  or  by  will,  and  leaves  it  to  pass  according 
to  the  law  of  inheritance  whether  she  be  active 
or  quiescent.  This  confusion  and  obscurity  in 
the  construction  of  the  contract  is  removed  by 
taking  the  context — by  connecting  the  first 
clear  and  positive  declaration  of  its  objects, 
viz.,  the  settlement  on  the  feme  of  all  her  real 
and  personal  estate,  and  the  power  in  her  to 

3[>pomt  the  same  by  deed  or  will,  with  the  con- 
uding  provision  of  that  contract,  which  de- 
clares that,  in  default  of  appointment  or 
devise,  "then  all  the  estate  and  premises  afore- 
said," covering  the  whole  deed;  not  the  interest 
on  monev,  not  the  dividends  on  stocks,  nor 
profits  of  any  kind,  but  the  whole  estate  con- 
veyed and  settled,  shall  go  to  those  who  may 
be  entitled  thereto  by  legal  distribution.  This 
construction  gives  consistencv  and  meaning  to 
the  entire  contract,  and  satisfies  us  that  the 
power  of  appointment  reserved  to  the  wife  was 
MM  lu  ed. 


CO -extensive  with  the  whole  estate  and  subjecta 
of  the  settlement. 

It  remains  next  to  be  considered  whether  the 
mode  of  appointment  prescribed  or  indicated 
by  the  marriage  contract,  whether  the  power 
be  construed  in  an  extended  or  restricts  sense, 
has  been  strictly  or  fairly  and  substantially 
complied  with.  On  behalf  of  the  appellant  it 
is  insisted  that,  in  the  deed  of  the  0th  day  of 
October,  1827,  from  John  H.  Ladd,  the  trustee 
in  the  marriage  settlement,  and  Harriet  V. 
Ladd,  to  John  HooflT,  as  trustee  for  the  Farm- 
ers' Bank  of  Alexandria,  regarding  that  deed 
as  an  appointment  by  Mrs.  Ladd,  under  a  com- 
petent power,  still  in  its  execution  there  has 
been  such  a  departure  from  the  mode  prescribed 
for  the  exercise  of  the  power  by  Mrs.  Ladd,  as 
renders  her  act  wholly  inoperative  and  void. 
The  marriage  contract,  after  securing  the  prop- 
erty ^settled  to  the  use  of  the  wife,  pro-  [*S1 
ceeds  thus:  "or  to  the  use  of  such  person  or 
persons,  and  in  such  parts  and  proportions,  as 
she,  the  said  Harriet  V.  NicoU,  shall  appoint 
from  time  to  time,  during  the  coverture,  by  anv 
writing  or  writings  under  her  hand  and  seal, 
attested  by  three  credible  witnesses."  The  deed 
to  HooflT,  it  will  be  seen,  after  reciting  that 
John  H.  Ladd,  the  trustee  in  the  marriage  con- 
tract, in  execution  of  the  trusts  expressed  and 
declared  in  the  marriage  contract,  and  for  a 
pecuniary  consideration,  does  grant,  bargain, 
and  sell  to  HooflT;  and,  after  farther  recital, 
that  "the  said  Harriet  V.  Ladd,  In  execution  of 
the  power  of  appointment  to  her  reserved  in 
the  settlement,  does  hereby  direct  and  appoint 
the  premises  hereinbefore  described  to  be  held 
by  the  said  John  HooflT  and  his  heirs  on  the 
uses  and  for  the  purposes  and  trusts  before  re- 
cited," concludes  in  the  following  language  i 
"In  witness  whereof,  the  said  John  H.  Ladd, 
Harriet  V.  Ladd,  and  John  HooflT,  have  here- 
unto set  their  hands  and  seals,  the  day  and  year 
first  before  written."  Then,  after  the  names 
and  seals  of  the  parties  are  written,  in  the 
usual  place  of  attestation,  these  words: 
"Sealed  and  delivered  in  the  presence  of  Qeorge 
G.  Rring,  John  McGobb,  Matthias  Snyder, 
Charles  Muncaster,  Jonathan  Field." 

Upon  this  state  of  facts,  it  has  been  con- 
tended that  the  execution  of  the  power  was  de- 
fective and  null,  inasmuch  as  the  power  could 
be  executed  only  by  an  instrument  under  the 
hand  and  seal  of  the  married  woman,  and  that 
the  attestation  of  the  witnesses  shows  simply  a 
scaling  and  delivery  of  the  deed  of  appoint- 
ment, and  shows  nothing  in  relation  to  the 
signing  by  the  parties.  Some  objection  was 
msdc  in  the  argument,  founded  upon  the  relative 
position  of  the  names  of  the  attesting  witnesses, 
as  tending  to  produce  uncertainty  as  to  which 
of  the  parties  the  witnesses  meant  to  testify; 
but  this  objection,  whether  or  not  under  othei 
circumstances  it  might  have  been  of  any  im- 
portance, was  obviated  by  an  exhibition  in 
court  of  the  original  deed,  which  it  was  ad- 
mitted was  the  document  before  the  court 
below  in  the  trial  of  this  cause.  In  considering 
this  objection  to  the  defective  attestation  of  the 
instrument  of  appointment,  it  is  to  be  observed, 
that  the  complainant,  by  her  bill,  does  not  im- 
peach the  deed  on  any  such  ground;  on  the 
contrary,  she  expressly  alleges  that  this  deed 
was  eiimei  and  exeeuted  m  all  tJha  \ax^>Mk. 
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thereto,  and  i^itnessed  by  the  foor  persons 
whose  names  appear  thereon.  Such  being  the 
state  of  facts,  it  may  very  properly  be  ques- 
tioned whether  a  party  admitting  and  averring 
the  execution  of  an  instrument,  and  impeach- 
ing only  its  fairness  or  its  legal  operation,  ex- 
82*]  hibiting  nothing  in  the  state  *of  the 
pleadings  requiring  his  adversary  to  establish 
the  execution  of  such  instrument,  can,  even  in 
the  court  of  original  cognizance,  be  permitted 
to  den^  or  question  at  the  trial  the  existence  or 
execution  of  the  document  against  his  own 
averment  or  admission.  Such  a  proceeding 
would  be  a  surprise  in  the  court  below;  but  it 
would  be  still  more  so  if,  after  the  trial,  and 
without  even  an  exception  indorsed  upon  the 
document,  it  could  be  objected  to  before  an  ap- 
pellate tribunal.  There  is  no  exception  taken 
to  the  form  or  attestation  of  this  deed  of  ap- 
pointment found  in  the  record  before  us.  But 
vas  there  not  proof  of  the  full  execution  of  this 
power,  inclusive  of  signing,  according  to  ap- 
proved legal  intendment?  One  of  the  earliest 
cases,  perhaps  the  earliest,  going  directly  to 
lustain  the  exception  here  urged  to  the  execution 
of  the  power,  is  that  of  Wright  v.  Wakeford, 
17  Vesey,  454.  In  that  case,  as  in  the  one 
before  us,  the  contract  creating  the  power  di- 
rected the  appointment  to  be  made  by  writing 
or  writings  under  hand  and  seal;  and  in  that 
case  as  in  this,  the  memorandum  of  attestation 
was  in  the  words  "sealed  and  delivered," 
omitting  to  assert  in  terms  the  signature  by  the 
maker.  Lord  Eldon  forebore  to  decide  whether 
this  certificate  or  memorandum  embraced  the 
signing  as  well  as  the  sealing  and  delivery  of 
the  instrument,  and  sent  the  case  to  the  Common 
Pleas,  who  certified  (three  of  the  justices,  Heath, 
Lawrence,  and  Chambre,  conciu-ring  against 
the  opinion  of  Mansfield,  Gh.  J.)  that  in  their 
opinion  the  power  had  not  been  well  pursued. 
After  Wright  v.  Wakeford,  followed  the  cases 
of  Doe,  ex  dem.  Mansfield,  v.  Peach,  2  Maule  & 
Selwyn,  676,  Wright  v.  Barlow,  3  Maule  &  Sel- 
wyn,  612,  Doe,  ex  dem.  Hotchkiss,  v.  Pearce,  6 
Taunton,  402.  These  cases  rest  upon  Wright 
v.  Wakeford,  and  some,  if  not  all  of  them,  refer 
to  it  expressly  as  their  foundation.  But,  even 
contemporaneously  with  the  cases  Just  men- 
tioned, it  will  be  perceived  that  the  courts  have 
in  some  instances  sought  to  free  themselves 
from  these  literal  trammels  of  Wright  v.  Wake- 
ford, as  too  narrow  to  comprise  the  principles 
of  Justice  and  common  sense;  for  as  nearly  as 
7  Taunton,  356,  in  the  case  of  Moodie  v.  Reed, 
which  was  sent  from  the  Chancery,  the  will 
was  attested  in  this  general  phrase,  "witness, 
etc.,"  by  two  witnesses.  In  the  testimonium 
clause  the  testratrix  says:  "These  bequests  are 
signed  by  me."  Gibbs,  Ch.  J.,  said  that  this 
was  clearly  a  good  attestation  of  the  signing. 
Still  later,  it  has  been  ruled  in  several  cases 
where  the  power  required  a  will  signed  and 
published  in  presence  of  three  witnesses,  that 
the  attestation  was  good  expressing  the  will  to 
have  been  signed  and  delivered.  The  evident 
83*^]  ^disposition  of  the  courts  being  to  adopt 
the  reason  and  substance  of  the  transaction, 
they  have,  as  matter  of  construction,  deter- 
mined that  delivery  was  publication.  See  4 
Sim.  558;  5  Sim.  118. 
But    whatever   doubt    may   heretofore    have 

cverbuDg  and  preplexed  this  matter,  thai  doubt, 
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so  far  as  the  reasonings  of  the  English  benck 
should  shed  light  upon  the  iudicial  mind  of  our 
country,  ought  to  be  cleared  away.  This  effect, 
we  think,  should  be  produced  by  the  arguments 
in  the  House  of  Lords  of  the  assembled  Judges 
in  the  cas^  of  Burdett  v.  Spilsbury,  reported  is 
0   Manning  &   Granf^er,  beginning  at   p.  38(1 
In  this  case,  presenting,  as  of  course,  in  exhi- 
bition of  great  ability  and  learning,  the  execu- 
tion  and   attestation   of   appointments   under 
powers  are  the  subjects  considered.    The  cases 
from  Wright  v.  Wakeford  down,  involving  snj 
important   principle,  are   reviewed,   and  these 
subjects    placed    upon    the    basis    of    commoo 
sense.   It  Is  true  that  the  facts  in  the  case  of 
Burdett  ▼.  Spilsbury  were  not  precisely  those  of 
Wriffht  V.  Wakeford,  the  attestation  clause  in 
the  Utter  beinff  special,  and  that  in  the  former 
case  not  speciiu;  yet  in  the  examination  of  the 
latter  case,  and  of  those  which  have  followed 
and  been  rested  upon  it,  their  doctrines  are  dis- 
cussed and  by  a  majority  of  the  judges  disap- 
proved, several  of  the  judges  who  conceived 
themscdves  constrained  to  support  Wririit  t. 
Wakeford,  upon  the  maxim  stare  decisu,  ex- 
pressing their  regret  at  the  obligation  supposed 
to  be  binding  upon  them,  and  declaring  thst, 
were  the  case  res  Integra,  they  should  c^tainlj 
reject  its  doctrines.  The  extended  views  of  the 
judges  in  Burdett  v.  Spilsbury  cannot  be  ^ven 
consistently  with  the  limits  of  this  opinion, 
vet  some  of  their  illustrations  of  the  principles 
thev  maintain  may^  properly  be  adverted  to. 
And  it  will  be  perceived  that  the  substance  tad 
meaning  of  those  principles  are  comprised  in 
the  following  positions: 

1st.  That  the  terms  and  modes  prescribed  io 
settlements  for  the  execution  of  powers  shoakl 
be  followed  in  reason  and  substance,  so  as  to 
insure  the  purposes  and  objects  contemplated 
by  such  settlements,  and  so  as  to  prevent  them 
from  being  sacrificed  to  mere  literal  severity  of 
oonstruction. 

2d.  That  the  memorandum  of  attestation  to 
a  deed  or  will,  whether  that  memorandum  be 
general  or  special,  is  not  conclusive  as  to  the 
ceremony  of  the  execution  of  the  instrument 
to  which  such  memorandum  is  annexed,  hot 
may  be  explained  by  the  testimony  of  the 
witnesses  themselves,  or  by  reference  to  the 
testimonium  clause  of  the  instrument,  as  show- 
ing the  facts  and  circumstances  set  forth  ii 
that  clause,  smd  which  the  witnesses  w«e 
called  on  to  attest. 

*Thus  in  the  case  of  Burdett  ▼.  Spils-  [*S4 
bury,  p.  392,  Wightman,  Justice,  says:  The 
power  requires  that  the  instrument  shall  be 
signed,  sealed,  and  published  by  the  testatrix 
in  the  presence  of  three  witnesses,  sLnd  thatthej 
shall  attest  the  instrument.  Ko  form  of  attesta- 
tion would  for  the  first  thirty  years  have  dis- 
pensed with  the  necessity  of  calling  one  of  the 
subscribing  witnesses,  if  any  were  alive,  to 
prove  that  the  formalities  required  by  the 
power  had  been  complied  with ;  but  after  thirtj 
years,  the  case  would  rest  upon  the  presumptioa 
arising  from  the  production  of  the  instniment 
itself.  In  the  present  case,  the  instrument 
shows  a  general  attestation  of  it  by  three  wit- 
nesses, without  any  statement  of  the  particular 
facts  they  attested:  but  they  must  be  understood 
to  have  attested  something;  and  to  asoertais 
,  what  that  is,  there  ia  no  principle  of  law,  aor 

Stowafo  !• 


Lado  v.  Laoo  m  al. 


ftay  authority  of  which  I  am  aware,  that  pro- 
hibits a  reference  to  the  inatnunent  itself;  and 
If  we  look  at  the  instrument  for  information  as 
to  that  which  it  is  to  be  presumed  the  witness 
did  attest  or  witness,  what  do  we  find?  Upon 
the  face  of  the  instrument  which  the  witnesses 
attest,  the  testatrix  says,  'I  do  pablish  and  de- 
clare this  to  be  my  last  will  and  testament.  In 
witness  whereof  I  have  set  my  hand  and  seal  to 
this  my  last  will  and  testament/ — and  then  fol- 
lows a  signature  and  seal  purporting  to  be  those 
of  the  testatrix.  Dut  suppusing  such  a  special 
form  of  attestation  as  that  contended  for  had 
been  adopted,  it  would  not  have  varied  the 
eharacter  of  the  evidence  derived  from  the 
terms  of  the  instrument,  and  the  general  attest- 
ation of  the  witnesses.  It  would  but  have 
raised  a  presumption  for  the  Jury  that  they  did 
witness  that  which  is  stated  in  the  attestation, 
subject  to  any  doubt  that  might  be  raised  as 
to  whether  they  really  did  witness  that  which 
la  stated  in  the  written  attestation  or  not." 

In  the  same  case,  Williams,  Justice,  says: 
*7^ow,  the  language  of  the  power  (as  has  been 
already  mentioned)  is,  by  her  last  will  and  tes- 
tament, to  be  by  her  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  attested  by,  three 
or  more  credible  witnesses.  All  this  is  found 
to  have  been  done,  and  we  are  now  to  see 
whether,  by  ordinary  and  fair  construction, 
neither  forcing  any  interpretation  in  favor  of 
it,  nor  wholly  excluding  any  reasonable  infer- 
ence for  the  mere  purpose  of  defeating  what 
we  know  to  have  been  rightly  done,  the  requi- 
sites appear  to  have  been  complied  with.  And 
here  it  seems  very  important  to  attend  par- 
ticularly to  the  document  itself.  The  will  ftrst 
contains  the  whole  testamentary  part;  every  dis- 
position of  the  property  is  first  fully  made,  and 
the  will  is  therefore  as  to  that,  its  principal 
object,  complete.  The  rest  regards  the  manner 
S6*]  of  *^the  execution.  It  is  thus:  'I  declare 
this  only  to  be  my  last  will  and  testament.  In 
witness  whereof,  I  have  to  this  my  last  will 
and  testament,  contained  in  one  sheet,  set  my 
hand  and  seal.'  The  testratrix  signed  this  part 
twice,  once  after  the  above  words,  and  again 
where  her  seal  is  affixed,  and  directly  opposite 
to  the  latter  is  the  word  'witness,'  and  imme- 
diately under  it  are  the  names  of  the  witnesses; 
and  the  question  is  whether  it  is  to  be  under- 
stood that  they  attested,  or,  in  other  words, 
were  witnesses  to  anytUng;  and  if  so,  how 
much?  And  first  it  is  to  be  asked,  for  what 
purpose  was  this  testimonium  clause  (as  it  has 
been  called)  introduced,  or  rather  added?  Cer- 
tainly not  to  explain  or  to  qualify  the  will,  or 
any  part  of  it.  To  its  provisions  it  has  no 
allusion;  but  it  respects  the  forms  to  be  ob- 
served in  the  execution  of  the  will,  and  that 
only.  Why  are  we  to  suppose  that  the  testatrix 
was  ignorant  of  the  terms,  upon  which  alone 
her  dispositions  could  be  available  f  This,  the 
Imguage  of  the  clause  shows  she  did  under- 
stand. The  dause,  therefore,  having  this  ob- 
ject, we  come  to  consider  the  purpose  for  which 
the  witnesses  are  introduced,  and  I  confess 
I  cannot  conceive  it  possible  to  understand 
the  meaning  of  their  presence,  except  to  wit- 
ness something.  If  it  be  said,  and  with  truth, 
that  the  witnesses  cannot  be  presumed  to  be 
oognizant  of  the  contents  of  the  will,  because 
laat  is  eontrary  to  expsrisBOS^  it  ii  surely  some* 
IB  Ifeed. 


what  contrarr  to  the  same  experience  to  sup- 
pose, that,  when  the  presence  of  the  witnesses 
u  to  be  accounted  for  only  by  their  being  brought 
there  to  witness  something,  certain  ceremonies 
were  performed,  but  that  they  saw  nothing  of 
them,  and  that,  too,  when  the  very  language 
of  the  testimonium  (I  declare,  etc.),  imports 
that  the  testatrix  was  making  the  declaration, 
not  to  the  winds,  but  to  persons  to  whom  she 
might  address  herself — who  were  there  to  see  and 
hear.  If,  then,  the  witnesses  must  be  under- 
stood to  have  attested  something,  I  can  see  no 
possible  reason  for  stopping  short  of  the  con- 
clusion, that  they  attested  everything  which 
by  the  clause  purports  to  have  bc»n  done,  that 
is,  signing,  sealing,  and  publication."  Asain 
by  the  same  justice,  p.  433:  "Now,  in  Wnght 
V.  Wakeford,  the  power  required  the  consent 
of  A  and  B,  testified  by  writing  or  writings 
under  their  hands  and  seals,  attested  by  two 
or  more  credible  witnesses.  The  attestation 
clause  is  sealed  and  delivered  by  the  within 
named  A  and  B,  in  the  presence  of  C  B.  and 
O.  B.  Here  the  ceremony  of  signing  was 
omitted  in  an  attestation  which  profemed  to 
give  an  account  of  what  had  been  done,  and 
there  was  not,  as  in  the  present  case,  a  testi 
monium  clause." 

In  speaking  of  Wright  v.  Wakeford,  Gumey, 
Baron,  remarks:  *"It  is  impossible  to  [*80 
mention  the  names  of  Lord  Eldon  and  the 
three  other  judges  of  the  Common  Pleas, 
Heath,  Lawrence,  and  Chambre,  otherwise  than 
in  terms  of  great  respect.  Nevertheless,  with 
all  the  respect  which  is  due  to  their  authority, 
I  cannot  but  think  it  most  unfortunate  that 
this  decision  was  ever  made.  It  has  led  to 
great  injustice.  It  has  disappointed  the  just 
expectations  of  sellers  and  devisors,  and  in- 
volved the  courts  in  great  difficulties."  So, 
too.  Lord  Brougham,  p.  460:  "I  hardly  know 
a  case  which  1^  excited,  at  different  times, 
more  remark  than  Wright  v.  Wakeford.  It  has 
been  again  and  again  questioned,  it  has  again 
and  again  been  criticised,  by  the  learned  judges. 
It  cannot,  therefore,  be  said  to  have  been  at 
any  time  a  case  that  commanded  anything  like 
the  entire  concurrence  of  Westminster  Hall." 

The  reasoning  of  Tindal,  Ch.  J.,  in  Burdett 
▼.  Spilsbury,  applies  with  great  force  and  clear- 
ness to  the  question  before  us.  "If,"  says  this 
fudge,  "the  word  'witness'  is  taken  abstractedly 
b^  itself,  as  constituting  the  whole  of  the  attesta- 
tion, I  can  see  no  objection  to  holding  that  the 
three  persons  whose  names  are  subjoined  to  it 
must  be  taken  to  be  witnesses  to  all  that  was  ac- 
tually done  at  the  time,  which  is  found  by  the  spe- 
cial verdict  to  be  all  that  was  required  to  be  done. 
Or,  if  the  word  'witness'  is  to  be  construed 
with  reference  to  the  statement  immediately 
preceding  it  at  the  end  of  the  will,  then  the 
word  'witness'  necessarily  implies  that  the  tes- 
tatrix did  in  their  presence  declare  the  instru- 
ment to  be  her  will,  and  that  she  did  in  their 
presence,  put  her  hand  and  seal  thereto,  that  is, 
in  the  language  of  the  settlement,  that  she 
signed,  sealed  and  published  it  in  the  presence 
of  these  three  witnesses.  To  this  construction 
an  objection  was  taken  at  your  Lordship's  bar, 
which  had  also  been  relied  upon  bv  some  of  the 
learned  judges  who  delivered  their  opinions 
before  me;  vis.,  that  it  proceeds  upon  the  sup- 
poeitioa  that  the  whols  instrument  may  legally 
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be  read  together  to  explain  the  meaning  of  the 
word  'witness/  and  that  it  supposes  the  wit> 
nesses  are  connusant  of  the  contents  of  the  in- 
ttrument,  neither  of  which  can  be  supposed. 
But  I  cannot  feel  the  force  of  this  objection. 
There  has  been,  from  the  earliest  time  at  which 
deeds  were  known,  a  marked  and  acknowledged 
distinction  between  the  operative  part  of  the 
deed  Itself,  and  the  testimonium  clause  (as  it  is 
called)  at  the  end  of  the  deed.  The  essential 
part  of  the  deed  is  that  part,  and  that  only, 
which  contains  the  grant.  The  clause  at  the 
end  is  introduced,  not  as  constituting  any  part 
,  of  the  deed,  but  merely  to  preserve  the  evi- 
dence of  the  due  execution  of  it.  Admitting, 
therefore,  the  deed  itself  is  matter  which  may 
S7*]  be  held  to  be  *^confined  to  the  knowledge 
of  the  parties,  namely,  the  grantor  and  grant^, 
the  testimonium  clause  is  expressly  introduced 
into  it  for  the  use  of  the  public  and  the  witness 
to  the  deed.  It  is  well  known  that  a  similar 
clause  was  constantly  inserted  in  old  deeds  and 
charters,  at  the  close  thereof,  beginning  with 
the  words  hiis  testibus,  and  thence  generally 
called  the  hiis  testibus  clause,  in  which  the 
names  of  the  persons  present,  who  heard  the 
deed  read  by  the  clerk,  were  written,  not  by 
themselves,  but  by  the  clerk  who  prepared  the 
deed.  Spelman  in  his  Glossary,  p.  228,  traces 
out  the  variations  in  the  form  of  the  clause,  at 
different  periods  of  our  history;  andMadox,  in 
the  Defrutation  prefixed  to  his  Formulare  An- 

glicanum,  goes  more  fully  into  the  matter,  and 
1  the  work  itself  sives  numerous  instances 
which  it  is  impossible  to  read  without  being 
aatisfied  that  the  sense  requires  that  the  wit- 
nesses, whose  names  are  inserted  in  the  hiis 
testibus  clause,  must  of  necessity  have  known 
the  words  preceding  it,  or  in  fact  they  would 
have  witnessed  nothing  at  all.  Take,  for  ex- 
ample, among  many,  that  numbered  312 — ^And 
that  this  my  gift,  grant,  and  confirmation  may 
remain  firm  forever,  I  have  confirmed  this 
present  charter  with  the  impression  of  my  seal, 
niis  testibus,  etc.  Who  can  doubt  for  a  moment 
that  these  witnesses  either  actually  read,  or 
heard  read  over  to  them,  the  words  of  the  deed 
immediately  preceding  their  names,  and  that 
the  introduction  of  the  preceding  clause  had 
no  other  object  or  purpose?  And  this  practice 
continued  down  to  the  reign  of  Henry  VIII., 
as  appears  by  the  authority  of  Lord  Cocke, 
who  states  the  authority  then  began  of  separat- 
ing the  attestation  from  the  deed  itself,  and  for 
the  witnesses  to  subscribe  their  own  names  to 
it,  either  at  the  bottom  of,  or  indorsed  upon,  it. 
But  that  the  clause  in  cujus  rei  testimonium,  so 
lonff  as  it  was  found  at  the  close  of  the  deed 
itself,  never  formed  part  of  the  deed  itself,  is 
evident  from  Shepard's  Touchstone,  where  he 
says:  'A  deed  is  good,  albeit  these  words  in 
the  close  thereof,  in  cujus  rei  testimonium  sigil- 
lum  meum  appoeui,  be  omitted'— citing  author- 
ities which  show  that  it  is  no  more  in  fact  than 
what  it  imports  to  be,  the  veir  attestation  of 
the  deed  which  has  preceded  it.  There  is 
therefore  no  reason  why  the  word  'witness,' 
written  immediately  after  this  testimonium 
clause,  should  not  be  considered  as  incorpo- 
rated with  it,  and  as  calling  the  attention  of  the 
witnesses  to  all  that  had  preceded  in  the  testi- 
mottjum  cJause."  Again  it  is  said  by  the  same 
Judg9,  a  469t   "So  fir  fiom  itt  Mng  4  tuU 
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of  law  that  you  may  not.  In  the  attestation  of 
a  deed,  look  back  to  that  which  ia  found  at  the 
close  of  the  deed  itself,  that,  on  the  contrary, 
in  most  of  the  cases  which  have  been  relied  on 
by  ^'the  defendant  in  error,  express  refer-  [*SS 
ence  has  been  made  to  the  close  of  the  deed 
iUelf." 

A  quotation  from  the  opinion  of  Lord  Gamp* 
bell  will  close  these  extracts  from  the  opinions 
in  Burdett  v.  Spilsbury,  protracted,  perhaps, 
beyond  what  even  this  interesting  case  will 
warrant.  His  Lordship  says,  p.  467:  "My 
Lords,  in  this  case  the  only  question  i^ 
whether  the  will  was  attested  by  three  credibli 
witnesses."  He  proceeds,  p.  408:  "My  Lordi, 
independently  of  authority,  I  cannot  doubt 
that  for  a  moment.  The  only  objection  thst 
can  be  made  is  this,  that  the  will  upon  the 
face  of  it  does  not  contain  any  process  verbtl 
or  history  of  the  transaction.  But  the  power 
impoees  no  such  condition — it  does  not  saj  t 
win,  signed,  sealed,  and  published  in  the  pret* 
ence  of  three  witnesses  and  attested  by  them, 
and  a  will  containing  a  history  of  the  solem- 
nity— there  are  no  such  words  in  the  power." 
Again,  p.  469:  *1f  it  were  necessary,  my 
Lords,  I  think  the  testimonium  clause  hen 
might  be  resorted  to,  both  upon  principle  and 
authority."  These  reasonings  of  the  Engliah 
judges,  going  to  show  that,  upon  prineipli, 
and  independently  of  recent  statutory  provi- 
sions, the  memorandum  of  attestation,  so  fsr 
from  being  conclusive  upon  the  facts  of  sign* 
ing,  sealing,  and  publishing  or  delivering  sa 
instrument,  may  itself  be  controlled,  either  by 
the  examination  of  the  witnessea  themselves, 
or  by  reference  to  the  testimonium  clause  of 
such  instruments,  are  fully  sustained,  and  evea 
more  than  sustained,  by  the  authority  of  thi 
Supreme  Court  of  that  State  from  whose  juris- 
prudence and  policy  this  controversy  might 
be  supposed  in  some  degree  to  take  its  complex* 
ion.  If,  therefore,  the  most  express  adjndiea' 
tion  of  the  Court  of  Appeals  of  Virginia  cu 
govern  this  case,  it  seems  at  once  diBembt^ 
rassed  of  the  objections  alleged  to  the  exeea- 
tion  of  the  power  created  by  the  marrisgi 
contract. 

The  recent  decision  in  the  case  of  Pollock  d 
ux.  y.  Glassel,  reported  in  2  Grattan,  438^ 
would  seem  to  be  decisive  of  the  questions  now 
before  us,  that  case  having  clearly  ruled  as  the 
law  of  Virginia  with  rega^  to  a  deed,  that,  si* 
though  the  distinctive  character  of  the  instni* 
I  ment  is  to  be  determined  by  its  intrinsic  evidenei 
the  question  is  still  open  whether  it  be  the  deed 
of  the  party,  and  that  must  be  decided  by  en* 
dence  aliunde.  If  by  the  plea  of  non  est  fss- 
tum,  or  other  proper  denial,  the  fact  that  th^ 
paper  was  sealed  by  the  party  be  put  in  tesiM^ 
then  it  must  be  proved  by  competent  and  satis- 
factory testimony.  In  Virginia,  by  long  usa([e, 
which  has  received  the  sanction  of  a  statute,  i 
scroll  is  used  by  way  of  a  seal.  The  dedsioM 
have  required  that  the  substitution  of  the  seroU 
for  a  ^'seal  shall  be  recognized  on  the  face  [*Sf 
of  the  deed,  but  in  no  case  has  it  been  bdd 
that,  in  the  absence  of  such  recognition,  tii- 
dence  is  inadmissible  to  prove  that  in  faet  the 
scroll  was  afiixed  to  the  instrument  with  intent 
that  it  should  stand  in  place  of  a  aeaL  In  thi 
ease  above  referred  to,  it  ia  said  by  the  coorti 
"Hftre  the  question  oocura  is  s  oourt  of  pf»> 
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htte,  wboae  prortnce  It  is  to  exunine  the  lub 
■erihtng  witneHM,  •□(!,  if  their  testimony  it 
■•UafActar;,  to  Mtablish  uid  perpetiutc  thi 
doe  ezoention  of  the  instruraent.  Upon  what 
prindple  or  authority  are  the  ■ubierlbiDg  wit- 
iMue*  to  be  eitopped,  becauae  of  ■ome  tnfor- 
maJity  In  the  paper,  from  proving  the  fkct,  that 
It  waa  lealed  hj  the  testatriz,  or,  what  li  the 
tune  thing,  that  she  adopted  the  Kroll  aSzed 
t«  it  bf  way  of  lealt  In  the  much  atrongei 
naa  of  a  deed,  there  could  be  no  auch  ettoppel 
in  a  court  of  probate."  In  the  lame  caie  the 
Mart  say,  through  Baldwin,  Juatloe:  "It  will 
be  wen  that  the  atatuta  requires  the  will  to  be 
■ttettad  by  the  witneoaea,  but  does  not  pre- 
•eribe  what,  nor  that  any,  facts  shall  be  atated 
in  their  attestation.  I  think  it  plain,  that  the 
Legislature  meant  nothing  more  than  that  tho 
Instniment  itaelf  ahould  be  attested,  in  order  to 
Identify  the  witneaaes  and  dealgnate  who  are 
to  prove  its  execution.  The  object  was  not  to 
obtain  from  the  witneasea  a  certificate  of  the  ea- 
eential  facta  of  the  transaction,  but  to  provide 
the  means  of  proving  them  by  persona  entitled 
to  oonfldeoce,  and  selected  for  the  purpoae. 
The  aubscription  of  their  names  denotes  that 
tbey  were  present  at  and  prepared  to  prove  the 
due  execution  of  the  Instrument  ao  attested,  and 
nothing  more.  The  attestation  is  the  act  of  the 
witnesses,  and  it  wae  not  intended  to  confide  to 
them  the  duty  of  stamping  their  testimony 
upon  the  paper)  which  would  avail  nothing  as 
■ridence,  however  perfect,  and  which  ought  to 
create  no  estoppel,  however  imperfect.  This 
view  of  the  statutoir  provision  is  In  effect  sus- 
tained by  the  English  deciaiona."  Again,  p. 
48S,  it  ia  said  by  Uie  same  judget  n  think  it 
clear  that  the  aubscription  of  the  witnesses  is 
mbetantlally  the  attestation  contemplated  by 
the  statutej  and  it  is  sufficient  if  the  purpoae  he 
Indicated  by  the  briefest  memorandum,  or 
mere^  b][  a  fair  prestunption  arising  from  the 
loeal    position    of    their    signaturea    upon    tlw 

Kper;  and  whether  a  memorandum  of  attesta- 
0  be  general  or  special.  It  may  be  denied  or 
ecmtradicted  by  the  subscribing  witnesses,  in 
the  whole  or  in  part,  and  of  course  is  open  to 
explanation  if  in  any  way  ambiguous."  The 
eonrt  then  proceed  to  review  the  case  of 
Wright  V.  Wakeford,  and  the  esses  of  Doe  v. 
Peadi,  Wright  v.  Barlow,  and  Moodie  t.  Beid, 
Mjeeting  them  as  authoritj  in  the  State  of  Vlr- 
40*]  ginia  as  to  the  form  and  influence  *of 
the  memorandum  of  attestation,  and  concur- 
ring with  the  doctrines  declared  by  the  majori- 
tj  of  the  judges  In  Burdett  t.  Spilsbviry. 

An  ohieetlon  liaa  been  made  to  the  sale  nn- 
der  the  deed  of  trust,  iMsed  upon  the  fact  tliat 
the  portion  of  the  property  actually  sold  did 
not  equal  in  value  the  whole  amount  of  the 
debt  due  to  the  bank,  which  it  Is  Insisted 
•hould  have  been  the  ease,  according  to  tlM 
proviso  In  that  deed.  We  do  not  see  the  force 
of  tliis  objection,  inasmuch  as,  by  the  eipreaa 
t«m*  of  the  deed,  authority  was  given  the 
trustee  or  the  bank  to  sell  the  property  in  aep- 
nnte  parcels,  as  either  mioht  deem  <t  neceasarr 
or  adviaahlet  and  it  would  have  been  impracti- 
cable   before    an   1 


n  literal  adherence  to  the  proviso  would  lead 
•Ither  to  the  preventing  a  sale  altogetlier,  or  to   umi 
IS  Ii.  od. 


k  eetate,  whether  there 
cessity  for  it  or  not. 
larcel  in  this  ease  was 
on  of  advantage  to  the 
Teas  approbation,  with 
r,  if  practicable,  a  por- 

n  of  the  facta  and  the 
court  are  of  opinion 
act  gave  power  to  tlie 
the  entire  estate  and 
In  it;  that  the  provi- 
hat  contract  have  been 
Eecution  of  the  power 
■ved ;  that  therefore  ttie 
irt  dismiaaing  the  bill  of 
lainant  below,  ought  te 
lereby  accordingly  af- 


be  heard  on  the  tran- 
□  the  Circuit  Court  of 
9  District  of  Columbia, 
Ijounty  of  Alexandria, 
nsel;  On  consideration 
ordered,  adjudged  and 
hat  the  decree  of  the 
[lis   cause  be,  and  the 
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idictment — the  statute 
rs  the  use  of  a  genuine 
to    support    claim    la 


•■  declared,  that.  It  any 
or  present  at  or  caasa 

ted  to,  or  pmrated  St. 

pverameat  of  tha  Dnlt- 
ot  sttomer,  order,  eer- 

Tltine,  In  support  of.  or 
or  claim,  with  Intent  to 
knowlnx  the  same  to  b* 

luntertoFted :  everr  such 


1    salnd. 
t  tbat  t 


wltboat  alio  ctiai 


b  Intent  te 


relootoa 


the  transmission  to  the 
.  at  an  andavlt  which 
1  It  professed  to  narrate, 
"-'Q  who  realty  eilated. 


om  the  Circuit  Omrt 
istriot  of  New  ^tak, 
an  in  opinion  between 

under  the  Act  of  March 
et  for  the  punishment 
the  government  of  tlie 
at  Large,  771,  772. 
,  Is  enacted,  "That  If 
dl  falsely  make,  alter, 
Muae  or  procure  to  be 
'ged,  or  counterfeited; 
;  in  the  false  maldnE; 
iwunterfeitlng,  any  deed 
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power  of  attomej,  order,  certificate,  receipt,  or 
other  writing,  for  the  purpose  of  obtaining  or 
receiving,  or  of  enabling  any  other  person  or 
persons,  either  directly  or  indirectly,  to  obtain 
or  receive,  from  the  United  States,  or  any  of 
their  officers  or  agents,  any  sum  or  sums  of 
money;  or  shall  utter  or  publish  as  true,  or 
cause  to  be  uttered  or  published  as  true,  any 
such  false,  forged,  altered,  or  counterfeited 
deed,  power  of  attorney,  order,  certificate,  re- 
ceipt, or  other  writing  as  aforesaid,  with  intent 
to  defraud  the  United  States,  knowing  the 
same  to  be  false,  altered,  forged,  or  counter- 
feited; or  shall  transmit  to,  or  present  at,  or 
cause  or  procure  to  be  transmitted  to,  or 
presented  at,  any  office  or  officer  of  the  govern - 
ment  of  the  United  States,  any  deed,  power  of 
attorney,  order,  certificate,  receipt,  or  other 
writing,  in  support  of,  or  in  relation  to,  any 
account  or  claim,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited;  every  such 
person  shall  be  deemed  and  adjudged  guilty  of 
felony,  and  being  thereof  duly  convicted,  shall 
be  sentenced  to  be  imprisoned  and  kept  at  hard 
labor  for  a  period  not  less  than  one  year, 
nor  more  than  ten  years;  or  shall  be  im- 
prisoned not  exceeding  five  years,  and  fined 
not  exceeding  one  thousand  dollars. 
42*"]  *The  first  count  of  the  indictment 
charged  that  one  David  Goodhard  was  a  claim- 
ant for  a  revolutionary  pension,  and  did  claim 
and  receive  the  same;  and  that  'Thomas 
Staats,  Jr.,"  contriving  and  intending  to  injure 
and  defraud  the  said  United  States  of  America, 
and  to  cause  and  induce  the  said  United  States 
of  America  to  pay  unto  the  said  David  Good- 
hard  divers  large  sums  of  money,  did  cause  and 
procure  to  be  transmitted  to  the  Commissioner 

f  Pensions  of  the  said  United  States  of  America, 
and  to  be  presented  at  the  office  of  the  said  Com- 
missioner, a  certain  writing,  purporting  to  be 
made,  subscribed,  and  sworn  to  by  one  Benja- 
min Chadsey.  After  setting  forth  the  contents 
of  the  paper,  it  proceeded,  that  the  said  Staats, 
"knowing  the  said  affidavit  to  be  false  and  un- 
true," and  that  Benjamin  Chadsey  did  not 
know  what  had  been  stated  in  the  paper,  "did 
transmit,  and  did  cause  and  procure  to  be  trans- 
mitted, to  the  said  Commissioner  of  Pensions  of 
the  said  United  States  of  America,  the  said 
false  writing  and  affidavit,  as  a  true  writing  in 
support  of  the  aforesaid  claim  of  the  said  David 
Goodhard,  with  intent  to  defraud  the  United 
States  of  America." 

The  second  count  charged,  that  David  Good- 
hard  was  a  claimant  for  divers  sums  of  money 
as  a  pensioner,  and  that  in  support  of  the  said 
claim  one  William  Bowsman  did  subscribe  and 
made  oath  unto  a  certain  affidavit  therein  men- 
tioned; whereas,  in  truth,  Bowsman  did  not 
know  what  was  so  set  forth.  "And  the  said 
Thomas  Staats,  Jr.,  well  knowing  the  premises 
and  well  knowing  that  the  said  affidavit  or 

writing  was  false  and  untrue, did  cause 

and  procure  to  be  transmitted  and  presented  to 
the  Commissioner  of  Pensions  of  the  said  Unit- 
ed States  of  America,  the  said  false  and  untrue 
affidavit  or  writing  as  %  true  writing,  in  support 
of  the  claim  of  the  said  David  Goodhard,  with 
intent  to  defraud  the  said  United  States  of 
America," 

The  moeuMed  WM  found  giidltj.    L  VMldQu 
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was  afterwards  made  to  arrest  the  Judgment 
upon  the  verdict,  when  the  judges  were  opposed 
in  opinion  on  the  following  questions: 

1.  Whether  the  said  indictment  is  fatally  de- 
fective, for  the  reason  that  the  acts  charged  to 
have  been  committed  by  the  said  defendant  art 
not  in  said  indictment  charged  to  have  beei 
committed  feloniously  or  with  a  felonious  in- 
tent. 

2.  Whether  the  acts  charged  in  the  said  in- 
dictment to  have  been  committed  by  the  de- 
fendant do  constitute  an  offense  within  the 
provisions  of  the  first  section  of  the  Act  of  Con- 
gress, approved  March  3d,  1823,  entitled  "An 
Act  for  the  punishment  of  frauds  committed 
on  the  Bovemment  of  the  United  States." 

*Mr.  Johnson  (Attorney-General),  on  [*4S 
the  part  of  the  United  States,  contended, 

1.  That,  in  an  indictment  for  such  an  offemt 
as  is  stated  in  the  indictment  in  this  case,  it  ii 
not  necessary  to  charge  that  the  acts  were  done 
feloniously.  United  States  v.  Elliott,  3  Msson, 
15G;  United  States  v.  Gooding,  12  Wheat.  400; 
United  States  v.  Lancaster,  2  McLean,  431. 

2.  That  the  acts  charged  are  an  offense  with- 
in the  first  section  of  the  act. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  prisoner  was  indicted  under  the  third  sec- 
tion of  the  Act  of  Congress,  passed  3d  March, 
1823,  entitled  "An  Act  for  the  punishment  of 
frauds  committed  on  the  government  of  the 
United  States." 

The  section  provides,  that  if  any  person  shtll 
falsely  make,  alter,  forge,  or  counterfeit,  etc, 
any  deed,  power  of  attorney,  order,  certificate, 
receipt,  or  other  writing,  for  the  purpose  of  ob- 
taining or  receiving,  or  of  enabling  any  other 
person  or  persons,  either  directly  or  incQrectly, 
to  obtain  or  receive  from  the  United  States,  or 
any  of  their  officers  or  agents,  any  sum  or  sums 
of  money;  or  shall  utter  or  publish  as  true,  or 
cause  to  be  uttered  or  published  as  true,  anj 
false,  forged,  altered  or  counterfeit  deed,  etc, 
with  intent  to  defraud  the  United  States,  know- 
ing the  same  to  be  false,  forged,  or  conn- 
terfeit;  or  shall  transmit  to,  or  present  at,  or 
cause  or  procure  to  be  transmitted  to  or  present- 
ed at,  any  office  or  officer  of  the  government  of 
the  United  States,  any  deed,  power  of  attorney, 
order,  certificate,  receipt,  or  other  writing,  in 
support  of,  or  in  relation  to,  any  account  or 
claim,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeited;  every  such  person  shall  It 
deemed  and  adjudged  guilty  of  felony,  etc. 

The  indictment  contains  two  counts.  The 
first  charges,  that  one  David  Goodhard  was  ta 
applicant  for  a  pension  under  the  Act  of  Con- 
gress entitled,  '\An  Act  supplementary  to  the 
Act  for  the  relief  of  certain  officers  and  soldien 
of  the  Revolution,"  passed  7th  June,  1832; 
and  that  Thomas  Staats,  Jr.,  the  prisoner,  eon- 
triving  and  intending  to  defraud  the  United 
States,  and  to  cause  and  induce  theaametoptj 
to  the  said  David  divers  large  sums  of  money, 
did  cause  and  procure  to  be  transmitted  to  the 
Commissioner  of  Pensions,  and  to  be  presented 
at  the  office  of  the  said  Commissioner,  a  certain 
writing  purporting  to  be  made,  subscribed,  sad 
sworn  to,  by  one  Benjamin  Chadsey,  etc.,  li 
^bkh  said  writing,  it  was  alleged  and  dsdani 

Sofinupd  $• 
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44*]  *( setting  out  the  contents  of  the  affidavit), 
the  said  Thomas  Staats,  Jr.,  knowing  the  said 
affidavit  to  be  false  and  untrue,  etc.,  and  did 
cause  and  procure  to  be  transmitted  to  the  said 
Commissioner  of  Pensions  the  said  false  writing 
and  affidavit,  as  a  true  writing,  in  support  of 
the  aforesaid  application  of  the  said  David, 
with  intent  to  defraud  the  United  States. 

The  second  count  is  substantially  like  the 
first,  except  that  it  avers  the  false  affidavit  to 
have  been  made  by  one  William  Bowsman. 

The  prisoner,  on  being  arraigned,  pleaded 
not  ^ilty;  and,  on  the  trial  of  the  issue,  was 
convicted;  whereupon  his  counsel  moved  in 
arrest  of  Judgment;  upon  whose  motion  the 
following  questions  arose,  upon  which  the 
opinions  of  the  judges  were  opposed,  and  the 
questions  certified  to  this  court: 

1.  Whether  the  said  indictment  is  defective, 
for  the  reason  that  the  acts  charged  to  have 
been  committed  by  the  defendant  are  not 
charged  to  have  been  committed  feloniously,  or 
with  a  felonious  intent;  and, 

2.  Whether  the  acts  charged  in  the  said  in- 
dictment to  have  been  committed  by  the  de- 
fendant do  constitute  an  offense  within  the 
lirovisions  of  the  first  section  of  the  act  of  O  - 
gress  above  recited. 

1.  In  respect  to  the  first  question  certified. 
The  general  rule  is,  that  the  charge  must  be 
laid  in  the  indictment  so  as  to  bring  the  case 
within  the  description  of  the  offense  as  given  in 
the  statute,  alleging  distinctly  all  the  essential 
requisites  that  constitute  it.  Nothing  is  to  be 
left  to  implication  or  intendment.  Generally 
•peaking,  it  is  sufficient  to  pursue  the  words  of 
the  act;  but  if,  in  pursuing  them,  there  should 
be  any  ambiguity  or  uncertainty  in  charging 
the  offense,  the  pleader  should  regard  the  sub- 
stance and  legal  effect  of  the  enactment.  And 
when  words  or  terms  of  art  are  used  in  the  de- 
scription, that  have  a  technical  meaning  at  com- 
mon law,  these  should  be  followed,  being  the 
only  terms  to  express  in  apt  and  legal  language 
the  nature  and  character  of  the  crime. 

In  all  cases  of  felonies  at  common  law,  and 
some,  also,  by  statute,  the  felonious  intent  is 
deemed  an  essential  ingredient  in  constituting 
the  offense;  and  hence  the  indictment  will  be 
defective,  even  after  verdict,  unless  the  intent 
ia  averred.  The  rule  lias  been  adhered  to  with 
great  strictness;  and  properly  so,  where  this  in- 
tent is  a  material  element  of  the  crime. 

Sir  William  Blackstone  observes,  that  the 
t«rm  "felony^  originally  denoted  the  penal 
consequences  of  the  crime,  namely,  the  forfei- 
ture of  the  lands  and  goods;  but  that,  by  long 
use,  it  came,  at  last,  to  signify  the  actual  crime 
committed. 

45*]  *He  further  remarks,  that  the  idea  of 
felony  is  so  generally  connected  with  that  of  cap- 
ital punishment,  that  it  is  difficult  to  separate 
them,  and  that  the  interpretation  of  the  law  con- 
forms to  that  usaee;  and  therefore,  if  a  statute 
makes  any  new  offense  felony,  the  law  implies 
that  it  shall  be  punished  with  death,  that  is,  bv 
hanging  as  well  as  by  forfeiture,  unless  the  of- 
fender prays  the  benefit  of  clergy.  4  Bl.  Ck>m. 
07,  Wend.  ed. 

This  view  accounts  for  the  necessity  of  the 
•verment  of  a  felonious  intent  in  all  indictments 
for  felony  at  common  law;  and,  also,  in  many 
caaet  when  made  to  bj  atatute;  becauM,  if  it  ia 
MM  £b      ~ 


used,  in  the  sense  of  the  law,  to  denote  the  aa- 
tual  crime  itself,  the  felonious  intent  becomea 
an  essential  ingredient  to  constitute  it.  The 
term  signifying  the  crime  committed,  and  not 
the  deffree  of  punishment,  the  felonious  intent 
is  of  the  essence  of  the  offense;  as  much  so  as 
the  intent  to  maim,  or  disfigure,  in  the  case  of 
mayhem,  or  to  defraud,  in  the  case  of  forgery, 
are  essential  ingredients  in  constituting  these 
several  offenses. 

But,  in  cases  where  this  felonious  intent  con- 
stitutes no  part  of  the  crime,  that  being  com- 
plete, under  the  statute,  without  it,  and  depend- 
ing upon  another  and  different  criminal  intent, 
the  rule  can  have  no  application  in  reason,  how- 
ever it  may  be  upon  authority. 

The  statute  upon  which  the  indictment  in 
question  is  founded  describes  the  several  acts 
which  make  up  the  offense;  and  th«n  declares 
the  person  to  be  guilty  of  felony,  punishable 
by  nne  and  imprisonment.  The  transmission 
or  presentation  of  any  deed,  or  other  writing, 
to  any  office  or  officer  of  the  government,  in 
support  of,  or  in  relation  to,  any  account  or 
claim,  with  the  intent  to  defraud  the  United 
States,  knowing  the  same  to  be  false,  are  the 
only  essential  ingredients.  The  felonious  in- 
tent is  no  part  of  the  description ;  as  the  offense 
is  complete  without  it.  Felony  is  the  conclu- 
sion of  law  from  the  acts  done  with  the  intent 
described;  and  makes  part  of  the  punishment; 
as,  in  the  eye  of  the  common  law,  the  prisoner 
thereby  becomes  infamous,  and  disfranchised. 
These  consequences  may  not  follow,  legally 
speaking,  in  a  government  where  the  common 
law  does  not  prevail;  but  the  moral  degrada- 
tion attaches  to  the  punishment  actually  in- 
fficted. 

The  question  arose  in  a  case  before  Park,  J., 
on  the  Northern  Circuit,  in  1831,  on  the  trial 
of  an  indictment  for  burning  stacks  of  grain, 
which  is  made  felonv  by  the  22  &  23  Car.  II. 
The  second  count  charges  the  prisoner  with 
aiding  and  abetting;  and  an  objection  was 
taken,  that  the  indictment  should  have  averred 
that  he  was  feloniously  present  aiding  and  abet- 
ting. *^Park,  J.,  was  inclined  to  think  [*44 
the  objection  fatal ;  but  allowed  the  trial  to  pro- 
ce^,  and  the  prisoner  was  acquitted  on  the 
facts.  Case  of  Canon  et  al.,  1  Lewin's  North- 
em  Circuit,  227. 

It  again  arose  before  Lord  Lyndhurst,  C.  B., 
at  the  Durham  Assizes,  in  1834,  on  an  indict- 
ment under  the  statute  of  mayhem,  9  Geo.  IV., 
ch.  31,  sec.  2.  An  objection  was  taken  after 
conviction,  that  the  indictment  did  not  alleoe 
that  the  prisoner  upon  the  prosecution  feloni- 
ously did  make  an  assault,  etc.;  but  it  was  held 
that,  as  the  indictment  described  the  offense  in 
the  words  or  terms  of  the  statute,  it  was  suffi- 
cient. Deacon  on  Cr.  Law,  Suppt.  1602,  1681. 
Rex  y.  Thomas  Liddle. 

This  statute,  after  describing  the  acts  consti- 
tuting the  offense,  concludes,  like  the  one  be- 
fore us,  that  every  such  person  shall  be  ffuilty 
of  felonv,  and,  on  conviction,  shall  suffer  death. 
The  decision,  therefore,  bears  directly  upon  the 
question  in  hand;  and,  as  the  principle  seems 
to  have  been  given  up  in  the  country  from 
whence  it  was  derived,  and,  at  best,  is  here 
but  the  merest  technicality,  it  is  difficult  to  per- 
ceive any  ground  for  still  giving  effect  to  it.  It 
would  be  otharwisa,  it  tbA  \«lQXA&>aik  V^«b^ 


41                                     SmutuB  Omit  ov  m  Vvnm  ButH.                                   IM 

dMcriptIra  of  tbfl  offenia,  uid  not  cimpl;  ol  every  part  of  the  {iwtnun«at  I*  fkbriekUd;  uj 

thepuniahment.  wben  the  one  i»  aa  fuUf  within  Uib  wordi  ol 

We  shall,  therefore,  direct  that  it  be  certifled  the  ttatute  aa  the  other,  wb  amj  well  nppON 

to  the  court  below,  that  the  indictment  ia  not  that  it  waa  intended  to  embrace  it. 

fatally  defective,  for  the  reaaon  the  acta  charged  We  shall  direct,  therefore,  that  it  be  certified 

to  have  been  committed  by  the  defendant  are  to  the  court  b^Iow,  that  the  acta  charged  in  tht 

not  charged  to  hare  been  committed  felonious-  said  indictment  to  have  been  committed  by  the 

I7,  or  with  a  felonious  intent.  defendant  do  constitute  an  offense  within  tlia 

8.  With  respect  to  the  second  queation  oerti-  provisione  of  the  act  above  referred  to. 
fled. 

The  court  are  of  opinion  that  the  offenae  Order. 
ehargwl   in   the   indictment   comM   within   the 

statute.  Thii  cause  came  on  to  be  heard  on  the  tru- 

The  onl^  doubt  that  can  be  raised  is,  wbeth-  script  of  the  record  from  the  Circuit  Court  g( 

«r  the  writing  transmitted  or  presented  to  the  the  United  States  tor  the  Northern  Diatriet  at 

commieaioner  in  support  of  the  claim  for  a  pen-  New   York,   and   on   the   pointi   and   queationi 

aion   should   not,   within   the   meaning   of   the  on  which  the  iudgea  of  the  said  (^rcuit  Court 

Statute,  be  an  instrument  forged,  or  counter-  were  opposed  In  opinion,  and  which   wen  ctt- 

feited,  in  the  technical  sense  of  the  term;  and  tifled  to  this  court  for  its  'opinion,  agree-  |*1l 

not  one  genuine  aa  to  the  execution,  but  false  ably  to  the  act  of  CongreBs  in  such  case  nuilr 

aa  it  reapecta  the  facta  embodied  in  it,  and  provided,  ftnd  was  argued  by  counsel;  on 

The  inatrumenta  referred  to  in  the  first  part  consideration  whereof,  it  ia  the  opinion  of  thii 

of  the  aeetion,  the  false  making  or  forging  of  court — 

which,  with  the  intent  stated, is  madeanoffense,  Ist.  That  the  indictment  is  not  fatally  defect 

probably  are  forged  instruments  in  a  strict  tech-  ive  for  the  reason  the  acts  charged  to  have  btea 

nieal  sense;  and  there  b  force,  therefore,  in  the  committed  by  the  defendant  are  not  charged  ta 

argument,  that  the  aubeequent  clause,  making  have  been  committed  feloniously,  or  with  a  fr 

the  transmission  or   presentation   of   deads  or  lonioua  intent;  and, 

other  writinga  to  an  officer  of  the  goremment  2d.  That  the  acta  cbarged  In  the  said  indkt 

■  aimilar  offense,  had  reference  to  the  aanie  de-  ment  to  have  been  committed  by  the  defendini 

•Cription  of  instruments.  do  constitute  an  offense  within  the  provisioii' 

41*]     *But  this  is  by  no  means  a  neoesaary  of  the  first  section  of  the  Act  of  Congress,  sp 

conclusion  uoon  the  words  of  the  statute.    In-  proved   Iilarch  3d,   1823,  entitled   "An  Act  foi 

deed,  upon  this  construction,  it  is  not  eaay  to  the  pun isb ment  of  frauds  committed  on  the  gov 

see  the  materiality  of  the  clausei   because  the  emment  of  the  United  States."   Whereupon  ii 

uttering  and   publishing  of  the  forged   Instru-  is    now    here    ordered    and   adjudged    by   tlii> 

menta  mentioned  in  the  firat  clause,  as  true,  is  court,  that  it  be  so  certified  to  the  said  Qradt 

made  an  offense,  the  same  as  the  forging;  and  Court- 
it  is  quite  clear,  that  the  acts  provided  against 

in  the  aubsetjuent  clauae  amount  to  an  uttering ■ 

*nd    publiahing.     If    restrained,    therefore,    to 

b?Si^^""'  ""  """  "°""'  "™  '°  ■^N™  SORGETT,  *pp.Il..t, 

The  deeda  and  other  writings  mentioned  are  ^^ 
not  connected  with  those  in  the  preceding  para-  PETER  M.  LAPICE  and   Edward   Whittles!}, 
graph,  aa  would  have  been   natural,  and  al- 
most of  course,  if  intended  to  describe  similar  Equity   cause  In   Louieiana   removed   to  V.  S. 
inatrumenta.    The  language  ia  "any  deed,  pow-  Circuit  Court  can  be  brought  here  only  on  sp- 
ar of  attorney,"  etc.;  not,  the  aforesaid  deed,  peal— back  land  in  Louisiana — right*  of  pte- 
whicb    words   must   be   in   effect   interpolated,  emption— conatruetion  of  statutes. 
upon  the  construction  contended  for. 

The  clause,  therefore,  may  well  be  regarded  Wbere  an   "action   of  laetltatlon"   or   "ataadn 

as   providing   for   a   distinct   and   independent  2^a*''i';„'^  ^^Xe  ClVuU  cS«"rt''ot  th^D^ 

offense — one  esaential  to  the  protection  of  the  statea  bj  the  delendant,  wbo  was  a  cIKhd  et  ID*- 

govemmentagainst  fraudulentclaims;  and  which  slsalppl  (the  persons  who  brought  the  sotion  W«( 

«>l,i>.U  i.  th.  tr.n.n,Mo,  or  pr.,„UUo.  ot  U.-SSr.t  ,fi5i"l.  "Sm.S    SS'i'S 

false  or  counterfeit  papers  to  any  officers  of  the  u   equitable   title,   and   the   court   tielaw  deotd 

government  in  support  of  an  account  or  claim,  aKslo"'  'he  Oerendant,  It  was  proper   for  hln  w 

with  intent  to  defraud,  wrll'ot  er^"  "          """       '  ""'*'■  '            ^ 

The  ease  Is  within  the  mischief  intended  to  Tbtg  case  dlstlngulstied  trom  that  of  the  Dnlttt 

be  guarded  against:  and,alaO,  within  the  words;  States  v.  Siog,  3d  and  7tb  Howard.  773  and  m 

.•         ...    .".,        '.      ,,'    ...'.    J   . 1 .;  nrfnre  tbB  tranafer  of  Louisiana  to  the  Caltti 

^sion,  though  plauaible,  and  calculated  to" ex-  ™rrve"»iVlairita'W*lnd  those  "thas  ii^ntrt  tot lai 

.      . .    "     T    -...^..r.  .    ..-    ...<..    ,•    _..•    _>  iirw   nf   thr   front   DroDrieton.   wbo    tiad   alwan  S 


upon  the  form  and  atructure  of  the  general  pro-  ^ant  landa  frontlnE  on  the  UlxsiBSlppl  Klvtr,  sad 

vision,  though  plausible,  and  calculated  to  ex-  reHtrve  tbe  lands  behind  those  tb as  (ranted  tot  tat 

dte   doubta,'not   sufficient   to   take   it   out   of  SS,t"of'p^im?HoS~rihem"-  ""'   "^  ""^  * 

them.  After    the    tranafer.    CooEreaa    recocataad   tUi 

A    genuine    instrument    containing    a    false  right  of  pre-tinpiLon  by  several  lawa^ 

.t.i„s.t  .1  f«t.,  u.«i  ta  .uppori  0/ .  d.ta,  J"" 'ifii  j;s,"!:  ,jr,'!p"  »s  .I'.S'i-a 

the  pkrty  knowing  it  to  be  false,  and  uaing  it  borderlcg  on  a  river,  creek,  bajou.  or  water-cam^ 

with  intent  to  defraud,  presenta  a  case  not  dia-  the  right  of  prefprfuce  in  tbe  pu"^h"a*  of  ^  i» 

tinguiahable  in  principle,  or  in  turpitude,  or  in  Jl^tV'wo'l'^'^d  thaf  t&r?glit'*<tf'pre-empt'lon  iboiit 

ite    jnfsoUevoua    aaacts,    from    one    la    which  not  sitrndao  tar  In  depth  astelndadelandaSt  fa 


H« 
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mltlTatloii  borderfnff  on  another  riTer,  creek,  bayoo, 
or  watercourse,  and  provided  that  all  notices 
of  claims  shall  be  entered,  and  the  money  pnid 
thereon,  at  least  three  weeks  before  inch  period  as 
may  be  designated  bj  the  President  of  the  United 
States  for  the  public  sale  of  the  lands  In  the  town- 
thlp. 

This  last  proTlso  cannot  be  construed  to  apply  to 
a  township  where  the  lands  had  already  been  ex- 
posed to  sale  by  order  of  the  President  in  1829. 
The  act  having  been  passed  in  1882,  a  compliance 
with  it  was  impossible,  and  it  must,  therefore,  be 
•onstrued  as  applying  prospectively  to  those  lands 
which  had  not  been  exposed  to  public  sale. 

The  first  proviso  related  only  to  a  river,  creek, 
bayou,  or  water-course  which  was  a  navigable 
■tream.  The  bavou  in  question  was  not  so,  as  is 
■hown  by  the  evidence  in  the  case,  and  also  by  the 
fact  that  the  sections  of  land,  as  laid  out  by  the 

Chile  snrveyor,  cross  It.  When  the  snrvevor  comes 
navigable  streama.  he  bounds  upon  the  shore, 
and  mues  fractional  sections. 
49*]  *In  order  to  bring  land  within  the  excep- 
tion. It  must  be  fit  for  enitlvation,  and  also  border 
OB  another  river,  etc.  The  two  circumstances  are 
coupled  together,  and  both  must  concur,  or  else 
the  exception  does  not  apply. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Loui- 


It  was  a  possessory  action  in  the  sense  of  the 
Code  of  Practice  of  that  State,  ori^nally  com- 
menced by  Lapice  and  Whittlesey,  in  the  Ninth 
District  Court  of  the  State  of  Louisiana,  in  and 
for  the  parish  of  Concordia,  against  Surgett, 
who  was  a  citizen  and  resident  of  the  State 
of  Mississippi;  and  at  whose  reouest  it  was 
removed  into  the  CSrcuit  Court  oi  the  United 
SUtes. 

On  the  21st  of  November,  1820,  Surgett  pur- 
efaased  several  lots,  from  number  28  to  number 
86  inclusive,  in  township  6,  range  0,  east,  in  the 
Ouachita  district  in  Louisiana,  whidi  lots  front- 
ed on  the  Mississippi  River. 

On  the  third  Monday  of  November,  1829,  the 
President  of  the  United  States  issued  a  procla- 
mation, offering  the  public  lands  in  this  town- 
ahip  for  sale. 

On  the  16th  of  June,  1832,  Congress  passed  an 
met  (4  Stat,  at  Laree,  634),  entitled  "An  Act 
to  authorize  the  inhabitants  of  the  State  of 
Louisiana  to  enter  the  back  lands."  This  act 
provided  that  every  person  who,  by  virtue  of 
any  title  derived  from  the  United  States,  owns 
a  tract  of  land  bordering  on  any  river,  oreek, 
bayou,  or  water-course,  in  the  said  territory, 
and  not  exceeding  in  depth  forty  arpents, 
Frcoieh  measure,  shali  be  entitled  to  a  prefer- 
ence in  beoomin|f  the  purchaser  of  any  vacant 
tract  of  land  adjacent  to,  and  back  of,  his  own 
timet,  not  exceeding  forty  arpents,  French 
measure,  in  depth,  nor  in  quantity  of  land  that 
which  is  contained  in  his  own  tract,  at  the 
same  price  and  on  the  same  terms  and  condi- 
tions as  are,  or  may  be,  provided  by  law  for 
the  other  public  lands  in  the  said  State,  etc., 
etc.  1.  Provided,  however,  that  the  right  of 
pre-emption  granted  by  this  section  shall  not 
extend  so  far  in  depth  as  to  include  lands  fit 
for  cultivation,  bordering  on  another  river, 
ereek,  bayou,  or  water-course.  And  every  per- 
son entitled  to  the  benefit  of  this  section  shall, 
frithin  three  years  after  the  date  of  this  act,  de- 
liver to  the  register  of  the  proper  land  office  a 
notice,  in  writing,  statins  the  situation  and  ex- 
tant of  the  tract  of  land  ne  wishes  to  purchase; 
and  shall  also  make  the  payment  or  payments 
for  the  sauMy  at  tlM  time  and  times  wmeli  an 
19  Ii.  •«» 


or  may  be  prescribed  by  law,  for  tbe  disposal 
of  the  other  public  lands  in  the  said  State,  the 
time  of  his  delivering  the  notice  aforesaid  be* 
ing  considered  as  the  date  of  the  purchase.  2. 
Provided,  also,  that  all  notices  of  claims  shall 
be  entered,  and  the  money  paid  thereon,  at 
least  three  weeks  before  sudi  period  as  may  be 
^^designated  by  the  President  of  the  Unit-  [*^60 
ed  State,  for  the  public  sale  of  the  lands  in 
the  township  in  which  such  claims  may  be  sit- 
uated, and  all  claims  not  so  entered  shall  be  li- 
able to  be  sold  as  other  public  lands,  etc  And 
if  any  such  person  shall  fail  to  deliver  such 
notice  within  the  said  period  of  three  years,  or 
to  make  such  payment  or  payments  at  the  time 
above  mentioned,  his  right  of  pre-emption  shall 
cease  and  become  void;  and  the  land  may 
thereafter  be  purchased  by  anv  other  person, 
in  the  same  manner,  and  on  the  same  termSi 
as  are,  or  may  be,  provided  by  law  for  the 
sale  of  other  public  lands  in  the  said  State. 

On  the  14th  of  July,  1834,  a  part  of  the  land 
lying  back  of  the  lots  owned  by  Surgett  was  en- 
tered at  the  land  office  by  Whittlesey  and  one 
Sparrow,  whose  interest  was  afterwards  pur- 
chased by  Lapice. 

On   the   24th   of    February,    1836,   Congress 

gassed  another  act  (4  Stat,  at  Large,  763),  ex- 
Bnding  the  time  given  by  the  former  act  to  one 
year  from  the  16th  of  June  next. 

On  the  17th  of  March,  1836,  Whittlesey  en- 
tered the  remaining  portion  of  the  lands  back  of 
Surgett's  lots. 

On  the  20th  of  May,  1836,  Surgett  made  ap- 
plication to  enter  the  lands  in  controversy, 
which  had  been  taken  up  by  Whittlesey  and 
Sparrow,  and  by  Whittlesey.  At  the  same  time, 
he  made  a  tender  of  the  purchase  money,  which 
was  refused  hj  the  receiver,  in  consequence  of 
the  following  indorsement  upon  the  application 
by  the  recister: 

"By  reference  to  the  official  township  map, 
it  will  be  seen  that  the  land  called  for  in  the 
above  application  is  such  as  is  exempted  from 
the  right  of  back  concession  (so  callcNl)  by  the 
first  proviso  of  the  act  under  which  the  appli- 
cant claims,  which  reads  ('meaning  the  right 
to  the  back  land*),  shall  not  extend  so  far  in 
depth  as  to  include  lands  fit  for  cultivation 
bordering  on  another  river,  creek,  bayou,  or 
water-course.  Now,  from  the  evidence  in  this 
office,  the  land  embraced  in  the  rear  of  the 
above  lots  or  fractional  sections  is  fronting  on 
another  bayou,  and  that  the  same  is  fit  for  cul- 
tivation, the  fact  of  a  part  being  good  land, 
above  or  during  high  water-mark,  is  on  file 
herewith.  Under  the  circumstances  of  the  case, 
the  land  called  for  in  part  has  been  entered  hy 
other  persons  as  public  land,  subject  to  private 
entry,  and  the  application  is  rejected,  so  far  as 
the  action  of  this  office  can  decide,  subject  to 
the  decision  of  the  department." 

On  the  10th  of  April,  1840,  Lapice  and  Whit- 
tlesey filed  a  petition  in  the  Ninth  District 
Court  of  the  State  of  Louisiana,  which  is  known 
by  the  laws  of  that  State  as  an  "action  of 
•jactiUtion,"  or  "slander  of  title."  The  [•61 
petition  "shows,  that  one  Francis  Surgett,  re- 
siding in  Adams  County,  in  the  State  of  Misds- 
sippi,  has  heretofore,  at  various  times,  and  on 
divers  occasions,  slandered  the  title  of  your 
petitioners  to  the  aforesaid  tracts  of  land,  and 
still  eontinues  to  do  so»  by  giving  out  in  speeches 
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and  otherwise,  and  public  proclaiming,  that  he, 
the  said  Surgett,  is  the  rightful  and  true  owner 
of  said  tracts  of  land,  and  not  your  petitioners; 
alleging  that  the  said  Wliittlesey  and  Sparrow 
acquir^  from  the  United  States  no  legal  and 
Taud  right  thereto,  and  threatening  the  said 
Sparrow  and  your  petitioners  with  a  suit  to  re- 
cover the  same;  that  your  petitioners  and  the 
said  Sparrow,  while  part  owners,  have  fre- 
quently requested  said  Surgett  to  desist  from  the 
slandering  their  said  title,  or  to  bring  suit  to 
establish  his  own  title  thereto,  if  any  he  has; 
but  he  has  refused,  and  still  refuses,  either  to 
desist  or  to  bring  suit  as  requested;  that  said 
acts  of  the  said  Surgett  have  damaged  your  pe- 
titioners five  hundred  dollars." 

The  petition  then  prays,  "That,  after  due 
proceedings  had,  the  said  Surgett  be  ordered  to 
set  forth  his  title  to  the  tracts  of  land  described 
in  the  aforesaid  petition,  if  any  he  has,  and  es- 
tablish it  contradictorily  with  your  petitioners; 
that  unless  he  produces  a  good  title  paramount 
to  your  petitioners,  that  judgment  be  rendered 
In  their  favor,  quieting  them  in  their  title  and 
possession  of  said  land,  and  that  the  said  Surgett 
may  be  forever  enjoined  from  setting  up  any 
claim  or  pretensions  to  the  same;  that  your 
petitioners  recover  five  hundred  dollars  dam- 
ages against  the  said  Surgett,  and  the  costs  of 
suit  to  be  taxed,  and  for  general  relief  in  the 
premises,  etc." 

On  the  10th  of  June,  1841,  Surgett,  being  a 
citizens  and  resident  of  Mississippi,  removed  the 
cause  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Louisiana. 

On  the  3d  of  December,  1841,  Surgett  filed 
his  answer,  in  which  he  denied  altogether  that 
the  petitioners  had  any  title  to  the  lands, 
but  claimed  that  the  title  was  in  himself.  The 
answer  then  proceeds  thus:  "Respondent  pleads 
in  reconvention  that  he  himself  is  the  true  and 
lawful  owner  of  so  much  of  the  said  lands 
slaimed  by  the  plaintiflTs,  as  are  embraced  In  the 
aforesaid  back  concessions  claimed  by  him,  and 
prays  that  he  may  be  decreed  to  be  the  legal 
owner  thereof;  that  the  certificates  granted  by 
the  commissioners  of  the  land  office  to  Sparrow 
and  Whittlesey,  or  either  of  them,  may  be 
avoided  and  annulled;  and  that,  if  patents  have 
already  issued  in  their  favor  for  said  lands,  the 
plain tiflTs  may  be  decreed  to  convey  all  their 
right,  title,  and  interest,  by  virtue  of  said  pat- 
ents, to  your  respondent;  that  he  may  be 
52*]  quieted  in  his  title  and  possession  ^thereof, 
and  may  recover  judgment  against  said  plain- 
tiffs for  the  sum  of  one  thousand  dollars  dam- 
aces,  sustained  by  him  in  consequence  of  their 
illegal  pretensions,  and  for  general  relief  in  the 
premises." 

Under  commissions  to  take  testimony,  thir- 
teen witnesses  were  examined,  as  to  the  nature 
and  character  of  the  bayou  called  Mill  Bayou, 
In  the  rear  of  Surj^tt's  lots.  It  is  impossible  to 
Insert  all  this  evidence. 

On  the  7th  of  April,  1845,  the  Orcuit  Court 
passed  the  following  decree: 

"The  court,  having  duly  considered  the  law 
and  the  evidence  in  this  case,  doth  now  order, 
adjudge  and  decree,  that  the  plaintiffs  Lapice 
and  Whittlesey  be  quieted  in  their  title  to,  and 
possession  of,  the  land  set  forth  and  described 
in  their  petition,  and  that  the  defendant,  Fran- 
e/<f  Surgeit.  be  forerer  enjoined  froin  aaii^nfi  up 
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any  claims  or  pretensions  to  the  same.  It  is 
further  ordered,  adjudged  and  decreed,  that  the 
said  defendant  do  pay  the  costs  of  this  suit." 

From  this  decree  Surgett  appealed  to  this 
court. 

The  case  was  argued  by  Mr.  Lawrence  and 
Mr.  Jones  for  the  sppellant,  and  Mr.  Browa  and 
Mr.  Johnson  (Attorney-General)  for  the  appel- 
lee. ^ 

The  points  raised  by  the  counsel  for  the  re- 
spective parties  were  the  following: 

For  the  appellant. 

1.  As  to  jurisdiction. 

A  motion  has  been  made  to  dismiss  this  case 
for  want  of  jurisdiction,  because  (it  being  ta 
action  at  law,  and  not  a  suit  or  proceeding  ii 
equity)  it  should  have  been  brought  here  bjr 
writ  of  error,  and  not  by  appeal. 

This  was  a  petitory  action  originally  eom- 
menced  by  the  appellees  in  the  State  court  of 
Louisiana,  in  the  manner  authorized  by  the  laws 
of  that  State,  and  removed  at  the  instance  of  the 
appellant  into  the  Circuit  Court  of  the  United 
States.  It  is  known  in  the  Louisiana  Code  as  sa 
"action  of  jactitation,"  or  "slander  of  title," 
and  may  be  brought  by  anyone  having  a 
colorable  title  to,  or  possession  of,  land  or  <Sher 
property,  against  any  person  claiming  title  to 
the  same,  to  compel  the  latter  to  establish  Us 
title,  or  else  to  punish  him  for  the  slander.  U 
the  fact  of  claiming  title  is  denied,  and  no  title 
is  asserted,  the  trial  is  upon  that  issue  alone,  and 
would  undoubtedly  be  a  trial  at  law.  But  If 
the  fact  of  the  supposed  shinder  is  admitted, 
and  the  defendant  sets  forth  his  title,  the  orici- 
nal  action  is  at  an  end;  the  answer  becomes Uis 
ground  of  another  *sult;  the  former  de-  [*5S 
fendant  becomes  the  actor,  the  plaintiff ,  and  the 
trial  becomes  one  as  to  the  respective  titles  of 
the  parties  to  the  thing  in  controversy.  And  it 
makes  no  difference,  according  to  the  Louisiaiis 
practice,  whether  the  defendant  in  the  suit  for 
slander  commences  a  new  suit  by  petitioa 
founded  on  his  title,  or  whether  he  does  it  \n 
his  answer  in  the  same  suit.  In  either  case,  it  ti 
in  substsnce  a  new  suit  and  another  trisL 
Livingston  v.  Hermann,  0  Martin,  656,  7(X),  7S; 
Hewit  V.  Seaton  et  al.  14  La.  160;  Millaudoact 
al  V.  McDonough,  18  La.  106;  Proctor  v.  Rick- 
ardson  et  al.  11  La.  188. 

When,  however,  the  answer  ia  made  tke 
groundwork  of  a  new  suit  in  the  Circuit  Court 
of  the  United  States,  where  the  distinction  ]»- 
tween  suits  at  law  and  suits  in  equity  is  ei- 
tabllshed,  the  character  of  the  suit  will  be  de- 
termined by  the  subject  matter  and  the  genenl 
character  of  the  proceeding's.  If  the  controvert 
is  one  appropriate  exclusively  to  equity  juris- 
diction,  and  if  the  proceedings  partake  mostlj 
of  the  character  of  equity  proceedings,  the  rait 
is  one  in  equitv,  so  far  at  least  as  to  entitlt 
it  to  be  brought  up  to  this  court  by  appeal 
rather  than  by  writ  of  error.  McCollum  y. 
Eager,  2  How.  61 ;  Parish  v.  Ellis,  16  Pet  454; 
Parsons  v.  Bedford  et  al.  3  Pet.  447. 

The  equity  jurisdiction  of  the  courts  of  tk 
United  States  is  the  same  in  one  State  as  it 
another,  and  wholly  independent  of  the  kml 
law  of  every  State,  without  distinction. 

Accordingly,  the  extension  of  a  commoa  liv 
remedy  to  an  equitable  right,  by  the  load  liw 
of  any  State,  does  not  take  away  the  equitsbls 
ramedy  proper  to  the  eourta   of  tiie  Uaiied 
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6taieft  1  Story's  Equity,  »ec8.  67,  58;  3  Story, 
on  the  Constitution,  606,  607,  644,  646,  and  cases 
there  cited. 

The  remedies  in  the  courts  of  the  United 
States  must  be  at  common  law  or  in  equity,  not 
according  to  the  practice  of  the  State  courts, 
but  according  to  principles  of  common  law  or 
equity,  as  distinguished  and  defined  in  that 
country  from  which  we  derive  our  knowledge  of 
those  principles.  Robinson  v.  Campbell,  3 
Wheat.  222. 

Being  a  case  which,  upon  general  principles, 
is  a  peculium  of  equity,  its  jurisdiction  in  the 
circuit  courts  of  the  United  States  was  not  tak- 
en away  by  a  law  of  Massachusetts  giving  the 
common  law  courts  jurisdiction  of  the  same 
matter.  United  States  v.  Rowland,  4  Wheat. 
116. 

By  parity  of  reason,  in  Pennsylvania  the 
legal  remedy  by  ejectment,  although*  extended 
by  State  law  and  practice  to  equitable  titles, 
cannot  be  sustained  on  such  title  in  the  Circuit 
Court  of  the  United  States  in  that  State;  but 
54*^]  the  plaintiff  *^mu8t  still  show  a  para- 
mount legal  title.  Swayze  v.  Burke,  12  Pet. 
23;  see  \^tier  v.  Hinde,  7  Pet.  274;  Golden  v. 
Prince,  3  Wash.  C.  C.  313;  Pratt  v.  Northam, 
6  Mason,  C.  C.  06. 

All  these  principles  have  been  extended  and 
applied  in  their  utmost  latitude,  and  with  addi- 
tional illustrations,  to  Louisiana.  See  Living- 
ston V.  Story,  9  Pet.  655;  S.  C.  13  Pet.  368; 
Ex-parte  Poultney,  12  Pet.  474;  Ex -parte  Myra 
Clarke  Whitney,  13  Pet.  404. 

And  see  all  these  reviewed,  and  the  doctrine 
re-asserted,  in  Gaines  et  ux.  v.  Relf  et  al.  16 
Pet.  0;  Gordon  v.  Hobart,  2  Sumner,  C.  C.  401. 

Lastly,  this  court  has  decided,  in  effect,  that 
the  United  States,  in  conferring  chancery  juris- 
diction on  the  courts  in  Louisiana,  have  im- 
Sosed  no  foreign  law  on  the  State,  nor  intro- 
uced  any  foreign  or  new  principle  of  juris- 
J prudence.  The  whole  innovation  went  no 
urther,  in  that  State,  than  a  mere  change  in 
the  mode  of  obtaining  a  judicial  end,  for  which 
the  local  law  is  there  supposed  to  afford  an 
adequate  remedy  in  another  form.  Gaines  et 
uz.  v.  Relf,  Chew  et  al.  2  How.  660. 

Although  in  Louisiana,  as  in  many  other  of 
the  Unit^  States,  there  are  no  distinct  forums 
of  law  and  eauity,  yet  an  equity  jurisprudence 
(not  materially  distinguishable,  either  in  its 
principles,  in  its  practical  ends,  or  in  the  means 
of  accomplishing  its  ends,  from  that  which 
other  States  have  borrowed  from  the  equity 
system  of  England)  is  incorporated  with  the 
general  jurisprudence  of  the  State,  and  is  ad- 
ministered by  the  same  courts  and  the  same 
remedies. 

Those  remedies,  in  their  practical  forms,  in 
their  processes,  and  in  their  reach  and  effect 
(though  not  precisely  conformed  in  all  respects 
to  the  rules  of  equity  practice  prescribed  to  the 
courts  of  the  United  States),  are  fashioned 
after  the  same  model  as  those  of  the  equity 
side  of  the  English  Chancery  styled  the  Forum 
Romanum;  and  are  quite  appropriate  to  all  the 
most  comprehensive  heads  of  equity  cognizable 
m  the  courts  of  the  United  States.  Civil  Code 
of  Louisiana,  art.  21,  1958  to  1962,  recognitions 
of  equity  eo  nomine. 

Actions  whereby  contracts,  etc.,  may  be  set 
aside  by  the  active  interference  of  the  court 
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(over  and  above  the  universal  right  of  defense 
on  equitable  grounds),  as  effectually  and  ex- 
tensively as  by  any  form  of  procedure  in  any 
court  of  equity. 

C.  Code,  art.  1864  to  1874,  2667  to  2678, 
2634  to  2636,  Lesion;  2496  to  2518,  Redhibi- 
tion; 1841  to  1843,  Nullity  resulting  from 
Fraud;  1876;  Contracts  vitiated  by  Fraud,  etc., 
may  be  avoided  either  by  exceptions  or  actions. 

*Code  of  Practice,  Louisiana,  sections  [*55 
treating  of  Petition  and  Citation,  art.  170  to 
207;  of  Conservatory  acts,  208,  209;  of  Seques- 
tration, 269  to  283;  of  Injunction,  296  to  309; 
of  Appearance  and  Answer,  816  to  829;  of  Ex- 
ceptions, 330  to  346;  of  Interrogatories,  347  to 
366;  of  Incidental  Demands,  362  to  864;  of  In- 
tervention, 389  to  394;  of  Parties  to  Suits,  101; 
of  Amendments,  419  to  440;  of  Trial  which  is 
regularly  on  hearing  before  the  court  and  only 
allowed  by  jury  sub  modo,  476  to  492  and  493 
et  seq. 

1st.  The  subject  matter  of  this  suit  was  one 
of  exclusive  equity  jurisdiction.  Surgett  had 
an  equitable  title  to  the  land  in  controversy, 
his  opponents  had  a  colorable  legal  title  and 
possession.  In  no  State  (except  Pennsylvania), 
where  law  and  equity  jurisdictions  are  distinct, 
could  he  stand  for  one  moment  in  a  court  of 
law.  His  equitable  title  could  be  asserted  only 
in  a  court  of  equity  against  the  legal  title  of 
his  adversaries. 

2d.  The  forms  of  proceeding  were  more  near- 
ly allied  to  proceedings  in  chancery  than  to 
Proceedings  at  common  law.  They  commence 
y  petition,  in  which  the  ground  of  complaint 
and  relief  sought  are  set  forth.  The  defendant 
is  ruled  to  answer.  The  answer  admits,  denies, 
or  avoids  the  facts  in  the  petition,  or  sets  forth 
new  matter  upon  which  the  defendant  may  re- 
cover is  sustained.  Interrogatories  are  filed. 
The  case  is  heard  by  the  court  on  the  facts 
and  the  law,  and  ends  by  a  decree.  See  Justice 
McLean's  opinion  in  Parsons  v.  Bedford,  3  Pet. 
460. 

Now,  it  is  not  incumbent  on  us,  who  appeal 
from  these  proceedings,  to  show  that  they  are 
perfectly  regular  chancery  proceedings  in  all 
their  parts.  On  the  contrary,  we  contend  that 
they  are  not  so,  and  that,  on  the  principles 
adopted  by  this  court  in  Livingston  v.  Story,  9 
Pet.  632,  the  decree  should  be  reversed.  All 
that  it  is  incumbent  on  us  to  show  is,  that, 
whatever  these  proceedings  may  be  denominated 
in  the  Louisiana  State  practice,  and  however 
generally  they  may  be  used,  they  partake  suffi- 
ciently of  the  character  of  chancery  proceedings 
to  render  an  appeal  rather  than  a  writ  of  error 
proper,  the  subject  matter  being  one  of  equity 
junsdiction. 

2.  As  to  the  merits. 

On  the  21st  of  November,  1829,  Francis  Sur- 
gett purchased  lots  28  to  35  inclusive,  in  town- 
ship 5,  range  9  east,  in  the  Ouachita  district, 
Louisiana;  said  lota  fronting  on  the  Mississippi 
River. 

On  the  15th  of  June,  1832,  Congress  passed 
an  act,  4  Stat,  at  Large,  534,  giving  to  the  pro- 
prietors of  any  tracts  "bordering  on  any  nver, 
creek,  bayou,  or  water -course"  in  the  territory, 
*the  right  of  preference  in  the  purchase  [*56 
of  any  vacant  tract  of  land  adjacent  to  and 
back  of  his  own  tract,  not  exceeding  forty 
arpcnts,  French  measure,  nor  in  quantity  of 
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land  that  contained  in  hit  own  tract:  Trovided, 
that  the  riffht  of  pre-emption  granted  by  this 
section  ■hall  not  extend  bo  far  in  depth  as 
to  include  lands  fit  for  cultivation,  bordering  on 
another  river,  creek,  bayou,  or  water-course." 
The  act  required  that,  to  entitle  a  person  to  its 
benefits,  he  should,  within  three  years  from  the 
passage  thereof,  make  application  to  the  regis- 
ter and  receiver,  and  make  payment  for  the 
land.  It  also  required,  that  when  any  public 
oflTering  of  the  township  for  sale  should  be 
made  under  proclamation  of  the  President,  the 
pre-exemptioner  should,  at  least  three  weeks 
prior  thereto,  gave  notice  of  his  claim. 

On  the  24th  of  February,  1835,  4  Stat,  at 
Large,  763,  Congress  passed  an  act,  extending 
the  time  given  by  the  act  just  cited  to  the  15th 
of  June,  1836. 

Before  the  expiration  of  the  last  mentioned 
act,  to  wit,  on  the  20th  of  May,  1836,  Mr. 
Surgett  made  application  to  enter  the  lands 
now  in  controversy,  lying  immediately  back  of 
his  river  lots,  at  the  same  time  making  tender 
of  payment  therefor;  which  application  and 
tender  were  refused,  on  the  ground  that  the 
land  sought  to  be  entered  bordered  on  a  bayou, 
and  was  fit  for  cultivation,  was  consequently 
subject  to  private  entry,  and  had  actuallv  been 
entered  by  others.  By  reference  to  the  re- 
ceiver's receipts,  it  will  be  seen  that  a  portion 
of  this  land  had  been  entered  on  the  14th  of 
July,  1834,  by  Edward  Sparrow  and  Edward 
Whittlesey,  jointly,  and  the  remainder  by  Ed- 
ward Whittlesey  on  the  17th  of  March,  1836.  It 
also  appears  from  the  petition,  that  P.  M. 
Lapice,  one  of  the  appellees,  had  purchased  the 
interest  of  Sparrow  in  the  land. 

From  this  state  of  facts  the  question  arises, 
whether  the  land  so  entered  by  Sparrow  and 
Whittlesey  were  subject  to  private  entry, 
by  reason  of  their  being  fit  for  cultivation  and 
bordering  on  a  "bayou,"  or  whether,  on  the 
contrary,  Mr.  Surgett  had  not  a  full  right  of 
pre-emption  to  these  lands,  and  his  application 
ought  not  to  have  been  received. 

For  the  appellant  it  will  be  maintained,  that 
the  decree  below  was  erroneous,  for  the  follow- 
ing reasons: 

1.  Because  the  evidence  contained  in  the  rec- 
ord does  not  show  that  the  land  in  controversy 
bordered  on  any  "river,  creek,  bayou,  or 
water-course,"  within  the  meaning  of  the  Act 
of  Congress,  dated  15th  June,  1832. 

It  is  especially  to  be  remarked,  that  most  of 
the  witnesses  who  describe  this  "baj^ou"  as  of 
any  considerable  length,  depth,  or  width,  speak 
of  it  from  a  single  visit  in  the  spring  of  the 
57*]  *year  1828,  during  a  freshet,  and  give 
both  its  width  and  depth  as  measured  from  the 
embankments  that  inclose  it. 

It  is  variously  described  as  from  1  to  2^2 
miles  long,  30  to  80  feet  wide,  and  from  7  to  17 
feet  deep  from  the  embankments.  There  is  not 
a  particle  of  evidence  that  it  is  navigable,  or  a 
perennial  stream.  On  the  contrary,  the  evi- 
dence shows  that  for  the  greater  part  of  the 
year  it  is  dry;  that  it  U  at  no  time  a  running 
stream,  except  from  overfiows  of  the  Mississip- 
pi, or  heavy  rains. 

This  was  not  a  "bayou"  within  the  meaning 

of  the  law.    In  the  Roman  civil  law,  it  is  laid 

down,  that,  to  constitute  a  river  or  running 
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and  temporary  water-courses,  the  flow  of  water 
must  be  perpetual;  though,  if  a  stream  wUeh 
usually  runs  throughout  the  year  should  lum- 
pen to  be  dried  up  during  the  summer,  it  would 
not  cease  to  be  perenmal,  any  more  than  a 
stream  which  usually  flows  only  during  winter 
would  be  perennial  because  of  an  extraordinar) 
flow  durine  summer.    Digest,  lib.  43,  tit.  12. 

Again,  the  act  of  Congress  speaks  of  a  tract 
of  land  "bordering"  on  a  river,  etc.  It  is  con- 
tended that  a  fair  construction  of  this  law  doei 
not  apply  it  to  any  small  and  insignificant 
stream  which  may  pass  through  a  tract  of  land, 
making  no  difiference  either  in  the  figim  of  the 
tract  or  the  computation  of  its  area;  bat  that 
"bordering"  on  a  stream  has  reference  to  a 
stream  which  makes  one  of  the  "confinei," 
outer  edges,  or  exterior  limits,  of  the  tract.  A 
"tract  of  land,"  as  that  expression  is  used  in 
acts  of  Congress  in  relation  to  public  laodi, 
means  some  legal  subdivision,  bounded  by  lines 
run  in  the  mode  prescribed  for  public  Burwtiji, 
So  the  word  "lands,"  as  used  m  this  aet  of 
1832,  must  mean  some  legal  subdivisions  known 
to  the  law.  If,  then,  a  stream  of  water  shonld 
run  through  such  "tract  of  land"  or  "lands* 
without  constituting  a  "border"  or  limit  to  the 
same,  it  would  not  be  within  the  act  in  qnee- 
tion.  The  law  of  Congress  obviously  had  refer- 
ence to  such  bodies  of  water  as  controlled  Uie 
shape  of  the  tract. 

Again,  the  history  of  this  anomalous  mode 
of  surveying  authorized  by  the  Act  of  15th 
June,  1832,  its  object,  and  the  geographical 
peculiarities  of  the  State  of  Louisiana,  all  show 
that  the  purpose  of  the  act  was  to  deal  with 
something  of  more  importance  than  mere 
swamps  or  drains. 

2  White's  Recopilacion,  228,  235,  240,  271, 
277;  State  Papers,  Public  Lands,  Vol.  m.  p^ 
557;  lb.  2,  paragraph  2,  col.  paper,  380,  me- 
morial of  Louisiana. 

2.  If  there  were  proof  in  the  record  derind 
from  the  examination  of  witnesses,  it  would  not 
be  admissible  for  the  purpose  of  *8how-  [*5I 
ing  that  Surgett  had  not  the  right  to  tsikis  thess 
tracts  as  back  pre-emptions,  in  view  of  the  faet 
that  the  Survey or-General  (to  whose  discretios 
it  was  committed)  bad  laid  them  out  in  square 
sections,  had  not  noted  on  the  ofilcial  ^lat  the 
existence  of  any  such  body  of  water  sm  is  with- 
in the  meaning  of  the  law,  as  he  was  reauired 
to  do  if  any  such  existed,  but  had  merely  in- 
dicated by  a  line  the  existence  of  some  name- 
less  and  insignificant  swamp  or  slough.  Aet 
March  3d,  1811,  sec  2;  2  Statutes  at  Lsrfe, 
662. 

3.  Supposing  the  swamp  or  slough  described 
in  the  evidence,  and  delineated  on  the  plat,  to 
be  a  "bayou"  within  the  meaning  of  the  set 
of  Congress,  still  the  decree  of  the  Circuit  Oonrt 
was  wrong,  because  some  of  the  tracts  in  con- 
troversy (lots  No.  1  and  2  of  sec.  61)  did  not 
border  on  this  "bayou,"  taking  them  even  to  be 
entire  tracts  as  they  were  surveyed  and  pat- 
ented.    See  Plat  A. 

But  we  are  not  bound  to  treat  them  as  entin 
tracts,  as  they  have  been  surveyed  and  patented, 
because  the  law  of  the  15th  June,  1832,  4  Stat 
at  Large,  634,  itself  makes  proviaion  for  a 
resurvey  of  the  back  lands,  in  order  to  enable 
the  front  proprietors  to  avail  themsielves  of  the 
privilege  of  pre-emption.     Now,  if  these  bsek 
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lands  were  resunreyed,  and  the  front  lota  ex- 
t«iided  back  in  the  manner  exhibited  in  plat  B, 
not  one  of  them  (except  lot  28)  could  be  said  to 
iadnde  lands  bordering  on  this  "bayou,"  or 
thitnu^  which  this  bayou  runs,  unless  the  bare 
tonehmg  at  a  single  point  would  exclude  the 
land  hick  of  lot  29.  As  to  all  the  rest,  they 
would  be  entirely  clear  of  this  "bayou." 

4.  The  title  which  the  appellees  set  up  is  not 
good,  inasmuch  as  the  origmal  patents  to  Whit- 
uesey  and  Sparrow  do  not  cover  the  land  in 
eontroTersy,  there  being  no  such  sections,  under 
the  laws  of  the  United  States,  as  sections  num- 
bered 58,  60,  60,  and  61. 

The  first  law,  and  that  which  laid  the  foun- 
dation of  the  land  system,  was  the  ordinance  of 
20th  May,  1785.  1  Birchard's  Compilation,  Land 
Laws,  Opinions,  etc.  p.  11. 

This  ordinance  pointed  out  the  mode  in  which 
the  townships  should  be  surveyed,  each  six 
miles  square;  that  the  plats  should  be  marked 
by  subdivisions  of  one  mile  square,  containing 
640  acres,  the  lines  thereof  to  be  parallel  to  the 
•ztemal  lines  of  the  township,  and  numbered 
from  1  to  36,  beginning  each  succeeding  range 
<rf  the  lots  with  the  number  next  to  that  with 
which  the  preceding  one  concluded;  and  where 
m  fractional  township  should  be  surveyed,  the 
lota  protracted  thereon  should  bear  the  same 
numbers  as  if  the  township  had  been  entire. 
59*]  ^The  2d  section  of  the  Act  of  18th  May, 
1706,  1  Stat,  at  Large,  467,  468,  prescribes  the 
precise  manner  in  which  the  sections  in  town- 
ships shall  be  numbered,  beginning  with  the 
number  one  in  the  northeast  section,  and  pro- 
eeeding  east  and  west,  alternately,  through  the 
townships,  with  progressive  numbers,  tul  the 
thirty-sixth  be  completed. 

The  10th  section  of  the  Act  of  8d  March, 
1808,  2  Stat,  at  Larj^,  233,  made  it  the  duty  of 
the  surveyor,  appointed  to  survey  the  lands 
south  of  Tennessee,  to  cause  the  same  to  be 
surveyed,  as  far  as  was  practicable,  into  town- 
ships, and  subdivided  in  the  manner  authorized 
and  directed  in  relation  to  lands  lying  northwest 
of  the  River  Ohio. 

The  7th  section  of  the  Act  of  2d  March,  1805, 
S  Stat,  at  Large,  320,  extends  the  powers  of 
the  surveyor  of  lands  south  of  Tennessee  over 
the  territory  of  Orleans,  and  directs  him  to 
survey  and  divide  the  lands  thereof  in  the  same 
manner  (as  near  as  the  nature  of  the  country 
will  admit),  as  the  lands  northwest  of  the  River 
Ohio. 

Thus  far  the  mode  of  surveying  and  number- 
ing was  uniform  and  precisely  marked  out. 
The  section  at  the  northeast  corner  of  every 
township  was  to  be  numbered  one,  and  all  the 
other  sections  were  to  be  number^  in  regular 
progression  from  right  to  left,  and  left  to  right, 
alternately,  to  the  thirty -sixth,  which  would  al- 
ways and  of  necessity  be  the  southeast  section 
oi  the  township. 

The  2d  section  of  the  Act  of  8d  Mareh,  1811, 
8  Stat,  at  Large,  662,  authorized  a  different 
mode  of  surveying  those  lands  which  lay  on 
livers,  creeks,  etc.,  but  did  not  authorize  any 
ehange  in  the  other  portions  of  the  townships, 
and  such  has  been  the  construction  of  the  land 
office.  See  2  Birchard's  Comp.  495;  Brown's 
Lessee  v.  Clements,  3  How.  650;  Jourdan  et  al. 
▼.  Barrett  et  al.  4  How.  169. 

6.  As  to  the  objeetion  made  by  the  judge  of 
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the  Circuit  Court,  namely,  that  the  Act  of  18S2 
was  not  applicable  to  lands  which  had  at  that 
time  been  already  offered  for  sale,  it  is  sub- 
mitted— 

1st,  That  the  enacting  portion  of  the  law  is 
of  the  most  general  and  comprehensive  charac- 
ter. 

2d.  That  the  proviso,  requiring  a  notice  of 
claim  to  be  filed  three  weeks  before  offering  of 
the  land  at  public  sale,  was  not  intended  as  an 
exclusion  of  lands  which  had  been  already  of- 
fered from  the  operation  of  the  law,  but  simply 
as  a  facility  for  ascertaining  before  any  public 
sale  what  lands  were  claimed  as  back  pre-emp- 
tions, and  what  were  not,  so  that  it  could  be 
known  before  hand  what  lands  were  l^gsHy  sub- 
ject to  sale  and  *what  were  not.  'Ais  [*60 
reason  not  applying  to  lands  already  offered  at 
the  date  of  the  act,  the  proviso  requiring  three 
weeks'  notice  did  not  apply  to  them.  All  the 
pre-emption  laws  contain  a  similar  proviso. 
Such  was  the  construction  of  the  lana  office. 
2  Birchard's  Compilation,  573. 

The  enacting  clause  applied  to  all  publio  un- 
appropriated land.  The  proviso  in  question  was 
applicable  only  to  such  lands  as  had  not  been 
offered. 

If  this  be  so,  then  Mr.  Surgett  had  a  ri^ht, 
under  the  Act  of  16th  June,  1832,  at  any  time 
prior  to  the  16th  of  June,  1835,  to  file  his  ap- 
plication to  enter  the  land  in  controversy. 

This  right  having  been  extended  to  the  16th 
of  June,  1836,  by  the  Act  of  24th  February, 

1835,  4  Stat,  at  Large,  763,  Mr.  Surgett,  hav- 
ing made  his  application  on  the  20th  of  May, 

1836,  was  consequently  within  the  time  pre- 
scribed by  law,  and  ms  application  ought  to 
have  been  admitted. 

Points  on  the  part  of  the  appellees: 

1.  That  this  cause  involves  legal  rights,  for 
which  a  plain  and  adequate  remedy  is  provided 
by  the  ordinary  process  of  the  common  law. 

2.  That  the  character  of  this  action,  which 
is  essentially  an  action  at  law,  is  not,  and  could 
not  be,  changed,  by  the  laws  of  Louisiana,  into 
a  proceeding  in  equity,  in  the  United  States 
Circuit  Court  in  Louisiana,  or  in  this  court. 

8.  That  this  cause  was  tried  in  the  Circuit 
Court  as  a  court  of  law,  and  not  according  to 
the  forms  of  a  court  of  equity. 

4.  And  as  a  consequence  of  the  above  propo- 
sitions, the  appellees  will  contend,  that,  this 
being  a  cause  at  common  law,  should  have 
been  brought  up  to  this  court  by  writ  of  error, 
and  not  by  appeal,  and  that  this  appeal  should 
be  dismissed. 

6.  At  the  trial  below,  and  after  it  had  com- 
menced, the  appellsnt  applied  for  a  continu- 
ance of  the  cause,  which  was  refused  by  the 
court.  To  this  refusal  the  appellant  excepted. 
The  appellees  will  contend  that  the  court  de- 
cided oorrectly  in  refusing  the  continuance,  and 
that  such  a  refusal  is  not  a  ground  for  an  ex- 
ception or  appeal. 

6.  The  appellees  will  contend  that  the  dia- 
gram marked  B,  offered  in  evidence  by  the  ap- 
pellant, and  mentioned  in  the  second  bill  of  ex- 
ceptions, was  rightly  rejected  by  the  court. 

7.  That  there  is  no  error  in  the  opinion  of 
the  court  in  the  third  bill  of  exceptions. 

8.  That  the  only  questions  open  on  this  ap- 
peal are  those  raised  by  the  bills  of  exception. 

0.  That   the   appellant^   not   having   snown 
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61*]  that  he  kid  any  *t!t1e  to  the  sections  28, 
29,  80,  31,  82,  and  33,  at  the  time  (to  wit,  the 
26th  of  May,  1836),  when  he  claimed  to  pur- 
chase the  property  in  dispute  from  the  register 
of  the  land  office,  as  hack  concessions  to  said 
sections,  and  not  having  shown  that  he  acquired 
any  title  to  said  sections  until  the  15th  of  June, 
1837,  his  application  was  rightly  rejected  hy 
the  register  of  the  land  office. 

10.  That  the  application  of  the  appellant  to 
purchase  the  hack  concessions,  being  indefinite, 
and  not  showing  the  extent  of  the  land  which 
he  claimed  to  purchase,  was  not  such  as  is  re- 
quired by  law,  and  was  rightly  rejected  by  the 
register. 

11.  That  the  right  to  purchase  back  conces- 
sions is  confined  to  owners  of  front  tracts  which 
do  not  exceed  forty  arpcnts,  French  measure,  in 
depth,  and  the  appellant,  not  having  shown 
what  is  the  depth  of  his  front  tract,  has  not  es- 
tablished his  right  to  any  back  concessions. 

12.  That  the  register  of  the  land  office,  hav- 
ing decided  against  the  claim  of  the  appellant, 
his  decision  is  conclusive,  so  far,  at  least,  as 
this  case  is  concerned,  or,  if  not  conclusive,  is 
correct. 

13.  That  the  appellant  did  not,  at  the  time 
of  his  application,  make  payment  or  a  legal 
tender  for  the  back  concessions  claimed  by 
him. 

14.  That  the  land  in  controversy  is  fit  for 
cultivation,  and  borders  on  the  Mill  Bayou, 
which  is  sufficiently  large  and  deep  to  drain 
the  adjoining  country,  and  render  it  fit  for  cul- 
tivation, and  that  said  land  therefore  cannot  be 
claimed  as  a  back  concession. 

15.  That  the  land  in  controversy  was  ofi'ered 
at  public  sale,  in  pursuance  of  a  proclamation 
of  the  President,  on  the  third  Monday  of  No- 
vember, 1829,  and  was  therefore  not  liable  to 
be  claimed  as  a  back  possession. 

Additional  points  oi  the  appellees: 

16.  A  part  of  the  land  in  question  was  pur- 
chased by  the  appellees,  or  those  under  wnom 
they  claim,  on  the  14th  of  July,  1834.  They 
will  therefore  contend,  that  they  had  obtained 
a  vested  title  thereto  at  the  time  of  the  passage 
of  the  Act  of  24th  of  February,  1835,  ch.  24, 
4  Stat,  at  Large,  753,  which  could  not  be  de- 
vested by  the  application  of  the  appellant  made 
on  the  20th  of  May,  1836. 

See  Thompson  v.  Schlatter,  13  La.  R.  119, 
and  Act  of  15th  of  June,  1832,  ch.  140;  4 
Stat,  at  Large,  534;  2  Blrchard's  Land  Laws, 
727. 

The  appellees  will  cite  the  following  authori- 
ties in  support  of  the  first  fifteen  points  made 
by  them: 

62*]  *0n  the  1st  point:  1  Starkie  on  Slan- 
der, 2d  Am.  ed.,  marginal  pages  2  and  191. 

On  the  2d  point:  Livingston  v.  Herman,  9 
Martin,  La.  713;  2  Cond.  R.  40;  Thompson 
V.  Schlatter,  13  La.  R.  119;  McDonogh  v.  Mil- 
laudon,  3  How.  693;  U.  S.  v.  King,  3  How. 
773;  Code  of  Practice  of  La.  p.  8,  art.  30,  p. 
90,  art.  374,  p.  10,  art.  41  and  43,  p.  12,  art. 
44;  Vidal  v.  Duplantier,  7  La.  R.  45,  8  N.  S. 
105;  Poultney  v.  Cecil,  8  La.  R.  422;  7  How. 
846;  Constitution  of  U.  S.  art.  3,  sec.  2,  and 
nrt.  7  of  Amendments;  Act  of  Congress  of 
24th  Sept.  1789,  ch.  20,  sec.  16,  1  Stat,  at 
Large,  82;  Act  of  26th  May,  1824,  ch.  181, 
FCC,  1,  4  StAt,  at  Large,  62;  Paraona  v.  Bedford, 
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3  Pet.  433,  446;  Livingston  T.  Story,  0  F^ 
632;  Minor  v.  Tillotson,  2  How.  392;  Phillips 
V.  Preston,  5  How.  278,  289. 

On  the  3d  point:  Act  of  24th  Sept.  1789, 
ch.  20,  sec.  12,  1  Stat,  at  Large,  79;  Stat,  of 
13  Edw.  L  ch.  31;  1  Saund.  PI.  and  Ev.  317 
and  318;  Mayhew  v.  Soper,  10  Gill.  &  Johns. 
366;  Phillips  v.  Preston,  5  How.  278,  289. 

On  the  4th  point:  Act  of  24th  Sept.  1789, 
ch.  20,  sec.  22,  1  Stat,  at  I^rge,  84;  Act  of 
3d  March,  1803,  ch.  93,  sec.  2,  2  Stat,  at  Large, 
244;  San  Pedro,  2  Wheat.  132;  Ward  v. 
Gregory,  7  Pet.  633;  Parish  v.  Ellis,  16  Pet 
451. 

On  the  5th  point:  Sims  v.  Hundley,  6  How. 
1;  2  Chit.  Gen.  Pr.  572;  Mellish  v.  Richardson, 
9  Ring,  126;  23  E.  C.  L.  R.  276. 

On  the  6th  point:  Act  of  18th  May,  1796,  ch. 
29,  sec.  2,  1  Stat,  at  Large,  464;  Act  of  3d 
March,  1803,  ch.  40,  sec.  10,  2  Stat,  at  Large, 
244;   Act  of  3d  March,   1831,  ch.   116,  sec  5, 

4  Stat,  at   Large,  493;    1   Greenleaf's  Ev.  2d 
ed.  sees.  501,  502. 

On  the  7th  point:  The  acts  cited  under  the 
6th  point,  and  1  Greenleafs  Er.  sees.  440,  441. 

On  the  8th  point:  38th  Rule  of  Court;  Arm- 
strong V.  Toler,  11  Wh^at.  277;  Penuock  v. 
Dialogue,  2  Pet.  15;  Carver  v.  Astor,  4  Pet 
1;  Ex-parte  Martha  Bradstreet,  4  Pei.  102; 
Magniac  v.  Thompson,  7  Pet.  348;  Giegg  ▼. 
Lessee  of  Sayre  et  uz.  8  Pet.  244;  Aet  of  24th 
April,  1820,  sec.  2;  Act  of  lOth  May,  1800, 
sec.  7. 

On  the  9th,  lOth,  and  11th  points:  Act  of 
15th  June,  1832,  ch.  140,  4  Stat,  at  Large,  634. 

On  the  10th  point,  also,  9  La.  R,  57. 

On  the  12th  point:  Act  of  15th  June,  1832, 
ch.  140,  4  Stat,  at  Large,  534,  and  Act  uf  24th 
Feb.  1835,  ch.  24,  4  Stat,  at  Large,  753.  The 
appellants  will  also  rely  on  the  decision  of  the 
Secretary  of  the  Treasury  affirming  the  decbion 
of  the  register  of  the  land  office  in  this 
case,  and  will  cite  the  decision*^  of  the  [*<S 
Secretary  of  the  Treasury  on  the  18th  of 
March,  1839,  in  the  case  of  Robert  Ford  et 
al.    Bagnell  v.  Broderick,  13  Pet.  450. 

On  the  13th  point:  Act  of  15th  June,  1832, 
ch.  140,  4  Stat,  at  Large,  534. 

On  the  14th  point:  Act  of  3d  March,  1811, 
ch.  40,  sec.  5  and  10,  2  Stat,  at  Largs  683, 
665;  Act  of  15th  June,  1832,  ch.  140,  4  SUt 
at  Large,  534 ;  Act  of  24th  April,  1820,  ck  51, 
sec.  3;  3  Stat,  at  Large,  566. 

On  the  15th  point:  The  same  acta  referred 
to  in  the  preceding  point,  and  Thompson  t. 
Schlatter,  13  La.  R.  119. 

17th.  The  appellees  will  also  contend  that 
the  petitory  action  instituted  by  the  appellszit 
in  this  case  cannot  be  maintained  on  the  equi- 
table title  set  up  by  him.  United  States  y. 
King,  7  How.  846;  S.  C.  3  How.  773. 

Authorities  cited  by  the  counael  for  the  ap- 
pellants, in  reply: 

The  following  acts  of  Congreaa  were  cited 
in  reply  to  the  twelfth  point  in  the  brief  of  the 
appellees,  to  show  that,  in  thoae  pre-emptioo 
laws  where  the  decision  of  the  registeor  and  re- 
ceiver has  been  treated  as  conclusive,  the  power 
of  decision  has  been  expressly  given  to  the 
registers  and  receivers  to  determine  the  fact  of 
occupancy  and  cultivation,  without  any  appeal 
from  their  decision. 

Aet  of  Slst  March,  1806,  see.  2,  2  Stat  il 
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Lam,  480;  Act  of  20tli  Mav,  1830,  4  Stat, 
at  Large,  420,  upon  which  tha  language  of 
the  court  in  Wilcox  r.  Jackson,  18  Pet.  498, 
fpaa  founded;  Act  of  22d  June,  1838,  8  Stat, 
at  Large,  261,  which  was  a  continuation  of  the 
last  dted  act;  Act  of  19th  June,  1834,  4  Stat. 
at  Large,  678;  also  a  continuation  of  the  Act 
of  1830;  Act  of  4th  Sept.  1841,  sec.  11,  6  Stat, 
at  Large,  466. 

In  the  laws  granting  back  pre-emptions  in 
Louisiana,  there  is  no  power  of  determination 
giyen  to  the  register  and  receiver. 

The  circular  issued  from  the  Treasury  De- 
partment, June  10th,  1801.  2  Birchard's  Com- 
pilation, 226,  will  be  dtea  to  show  that  the 
abstract  on  page  63  and  the  extract  from  the 
Sales  book,  page  64,  of  the  record,  were  re- 
quired by  the  instructions  from  the  general 
land  office,  and  properly  offered  in  evidence. 

Also,  Commissioner's  Instructions  to  Regis- 
ter, New  Orleans,  etc.,  2  Birchard's  Comp.  374. 
Bir.  Haywood  to  Registers  and  Receivers,  2 
lb.  466.  Circular  to  Registers  and  Receivers, 
June  16th,  1821,  2  lb.  814.  And  especially  the 
Grcular  of  7th  June,  1820,  under  the  cash  sys- 
tem. Certified  copy  from  general  land  office. 
•4*]  *The  letter  of  Land  Commissioner  to 
Registers  and  Receivers  in  Louisiana,  in  rela- 
tion to  the  Act  of  16th  June,  1832,  will  be  re- 
ferred to.    2  Birchard's  Comp.  673. 

Reference  is  also  made  to  the  last  paragraph 
of  the  circular  of  6th  September,  1821,  2  Birch- 
ard's Comp.  p.  266,  to  show  that  the  oertifl- 
cates  of  the  register  and  the  receiver's  receipts 
were  to  bear  the  same  numbers,  and  were  to  be 
issued  in  all  instances  in  regular  numerical 
order. 


liir.  Justice  Catron  delivered  the  opinion  of 
the  court: 

1.  On  the  facts  appearing  in  the  record,  a 
motion  was  made  to  dismiss  the  suit  for  want 
of  jurisdiction,  because  it  was  brought  here  by 
appeal,  which  brings  before  the  revising  court 
all  the  evidence;  whereas,  had  a  writ  A  error 
been  brought,  such  parts  of  the  evidence  only 
could  have  been  considered  as  were  presented 
by  bills  of  exception.  This  motion  has  been 
held  up  for  a  length  of  time,  and  is  now  eon- 
aidered  with  the  merits,  and  the  inquiry  stand- 
ing in  advance  of  the  merits  is,  whether  the  ap- 
peal shall  be  dismissed.  The  suit  was  com- 
menced in  a  State  district  court  according  to  a 
prescribed  form  of  practice  in  Louisiana,  and 
removed  by  the  defendant  from  the  State  court 
to  the  Circuit  Court  of  the  United  States, 
where  the  same  mode  of  pleading  and  practice 
was  necessarily  pursued  that  would  have  been, 
had  the  cause  continued  in  the  State  court,  and 
been  there  adjudged;  it  therefore  oomes  here  as 
an  anomalous  case. 

The  proceeding  was  commenced  by  Lapice 
and  Whittlesey;  they  asked  to  have  a  cloud 
removed  from  their  title,  which  they  alleged 
was  embarrassed  by  a  pretended  and  ill(^;al 
claim  of  Surgett  to  a  back  concession,  of  an- 
taior  date  to  their  title,  and  for  the  same  land. 
Surgett  came  in,  and  set  forth  hia  claim;  it  was 
purely  equitable  In  its  character,  in  the  sense 
of  the  term  "eouity,"  as  denominated  in  the 
Constitution  ana  acts  of  Congress;  this  claim 
Surgett  (by  a  petition  in  his  answer),  by  way 
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of  reconvention,  asked  to  have  enforced  against 
Lapice  and  Whittlesev.  He  thereby  became 
complainant.  The  character  of  Lapice  and 
Whittlesey's  title  is  not  in  controversy;  both 
sides  admit  that  it  is  a  legal  and  valid  title  on 
its  face,  and  as  against  the  United  States  indis- 
putable; but  Surgett  sets  up  a  right  of  prefer- 
ence to  entry  of  the  same  land  at  tne  time  when 
the  entries  were  made  under  which  Lapice  and 
Whittlesey  claim,  and  the  ouestion  is,  now  was 
the  CSrcuit  Court  to  deal  with  the  matter  when 
an  appeal  or  writ  of  error  was  demanded,  as 
the  one  or  the  other  the  judge  was  compelled  to 
allow;  he  was  called  on  for  a  decree  oy  each 
*party,  as  on  bill  and  cross  bill  in  an  [*85 
ordinary  chanceryproceeding,  and  did  decree 
that  Lapice  and  Whittlesey  should  be  quieted 
in  their  title  to,  and  possession  of,  the  land  in 
controversy,  and  that  Surgett  should  be  for- 
ever enjoined  from  setting  up  any  claim  or  pre- 
tension to  the  same;  and  so  he  might  hsve 
decreed  the  other  way;  and  although,  by  the 
laws  of  Louisiana,  a  jui^  might  have  been 
called  in  a  State  court  to  aid  in  ascertaining  the 
facts,  yet  as  none  was  required  by  the  parties 
in  the  CSrcuit  Court,  and  the  cause  was  heard 
by  the  court  alone,  and  a  decree  rendered,  we 
think  the  mere  fact  that  a  State  court  might 
employ  a  jury  does  not  affect  the  character  of 
the  proceedings  actually  had  in  the  CSrcuit 
Court.  In  other  States,  juries  are  frequently 
employed  by  the  chancellors  when  hearing 
causes,  as  In  Kentucky,  where  it  is  required  by 
a  statute;  yet  if  an  ordinary  suit  in  equity  was 
removed  from  a  State  Court  to  the  CSreuit  Court 
(United  States),  in  a  district  where,  bv  the 
State  statutes,  a  jury  was  required  to  find  eoa- 
tested  facts;  still  the  Circuit  Court  would  not 
be  reouired  to  resort  to  a  jurr,  nor  could  it  do 
so.  And  we  take  occasion  here  to  say  that 
had  the  Orcuit  Court  submitted  the  cause  to  a 
iury  in  this  instance,  we  should  have  deemed 
it  improper,  although  demanded  by  either  side. 
Our  opinion,  therefore,  is,  that  there  was  liti- 
gated in  the  Orcuit  Court  a  mere  equitable 
title,  in  a  form  impressed  on  the  proceeding  in 
a  State  court,  ana  a  decree  pronounced  as  a 
eoiui  ot  equity  would  have  done  in  a  regular 
course  of  proceeding  in  chancery;  and  that  the 
merits  of  the  cause  could  only  be  reviewed  on 

app^ 
But  as  several  cases   have  been  dismissed 

from  this  court  because  they  were  brought  here 
by  appeal  instead  of  a  writ  of  error,  it  is  insist- 
ed that  this  rests  on  the  same  grounds  of  those 
that  have  been  dismissed,  and  the  case  of  The 
United  States  v.  Kins,  3  and  7  How.  773  and 
844,  has  been  much  relied  on  to  show  that  this 
cause  cannot  be  brousht  here  by  appeal.  But 
that  was  not  an  action  of  title  to  quiet  the 
plaintiff  in  possession  of  his  land,  but  was  a 
petitory  action  brought  by  the  United  States  to 
recover  land  which  was  in  the  possession  of  the 
defendant,  and  to  which  the  United  States 
claimed  a  legal  title.  The  suit  was  In  the 
nature  of  an  ejectment  in  a  court  of  common 
law,  and  was  therefore  strictly  an  action  at 
law,  and  in  no  respect  analogous  to  a  proceed- 
ing in  equity  to  remove  a  cloud  from  the  title 
of  a  party  who  not  only  holds  the  legal  title, 
but  is  also  actually  in  possession  of  the  land  in 
dispute;  and  as  the  United  States  cannot  be 
sued   in   reconvention,   if   the   defendant   had 
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elaimed  an  equitable  title  in  that  case,  it  would 
66*]  liave  been  no  defense,  ^because  he  could 
not  make  the  United  States  a  defendant,  and 
himself  a  plaintiff,  by  a  suit  in  reconvention. 
The  whole  proceedings  were  necessarily  pro- 
ceedings at  law,  and  could  therefore  be  re- 
moved by  writ  of  error  only,  and  not  by  ap- 
peal. And  substantially  of  the  same  character 
were  all  the  cases  relied  on  by  counsel  to  dis- 
miss this  appeal;  none  of  them  resembled  the 
ease  before  us  in  any  material  degree — certain- 
ly not  enough  to  govern  it — and  the  jurisdiction 
is  consequently  sustained. 

2.  We  come  in  the  next  place  to  discuss  the 
merits;  and  here  some  general  considerations 
present  themselves.  On  the  first  settlement  of 
Lower  Louisiana,  the  nature  of  the  country 
imposed  on  the  governments  who  successively 
held  it  a  peculiar  policy  in  granting  land  to  in- 
dividual proprietors;  the  Mississippi  River 
overflowed  its  banks  annually,  and  to  overcome 
this  impediment  to  cultivation,  and  to  reclaim 
the  back  lands,  heavy  embankments  had  to  be 
thrown  up  on  the  sides  of  the  river,  so  as  to 
keep  the  water  at  flood  tide  within  the  channel; 
and  these  embankments  had  to  be  connected 
and  continuous  for  a  great  distance,  otherwise 
the  whole  country  would  be  submerged;  and 
the  king's  domain  was  resorted  to  as  a  means 
of  securing  the  country  from  overflow,  and  of 
reclaiminff  it  to  a  great  extent;  and  individ- 
ual proprietors  were  relied  on  to  do  that  which, 
in  other  coimtries  at  all  similarly  situated,  was 
a  ffreat  national  work;  and  it  is  matter  of  sur- 
prise how  much  the  policy  accomplished  with 
tuch  feeble  and  questionable  means.  The  grants 
were  not  large,  and  fronted  on  the  river  only 
to  the  extent  of  from  two  to  eiffht  arpents 
as  a  general  rule,  and  almost  uniformly  ex- 
tended forty  arpents  back;  to  these  front  grants 
the  Spanish  government  reserved  the  back 
lands,  to  another  depth  of  forty  arpents;  and 
although  few  if  any  grants  were  made  of  back 
lands  m  favor  of  front  proprietors,  still  they 
were  never  granted  by  the  Spanish  government 
to  any  other  proprietor,  but  used  for  the  pur- 
pose of  obtaiung  fuel  and  for  pasturage  by  the 
front  owners,  so  that,  for  all  practical  purposes, 
they  were  the  beneficial  proprietors;  subject  to 
the  policy  of  levees,  and  of  guarded  protection 
^M  front  owners.  We  took  possession  of  Lower 
Louisiana  in  1804.  In  1805,  commissioners 
Mrere  appointed,  according  to  an  act  of  Con- 
gress, to  report  on  the  French  and  Spanish 
claims  in  that  section  of  country,  and  by  the 
Act  of  April  21st,  1806,  it  was  made  a  part  of 
their  duty  "to  inquire  into  the  nature  and  ex- 
tent of  the  claims  which  may  arise  from  a  right, 
or  supposed  right,  to  a  double  or  additional 
concession  on  the  back  of  grants  or  concessions 
heretofore  made,"  previous  to  the  transfer  of 
67*]  ^government,  "and  to  make  a  special  re- 
port thereon  to  the  Secretary  of  the  Treasury, 
which  report  shall  be  by  him  laid  before  Con- 
gress, at  their  next  ensuing  session.  And  the 
lands  which  may  be  embraced  by  such  report 
shall  not  be  otherwise  disposed  of,  until  a  de- 
cision of  Congress  shall  have  been  had  there- 
on." 

The  commissioners  were  engaged  nearly  six 
Tears  in  the  various  and  complicated  duties 
Imposed  on  them,  and  then  reported,  that,  by 
the  Imwb  and  usages  of  the  Spanish  govern- 
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ment,  no  front  proprietor  by  bis  own  act  eonld 
acquire  a  right  to  land  farther  back  than  the 
ordinary  depth  of  forty  arpents,  and  although 
that  government  invariably  refused  to  grant 
the  second  depth  to  any  other  than  the  front 
proprietor,  yet  nothing  short  of  a  grant  or  war- 
rant of  survey  from  the  governor  could  confer 
a  title  o.*  right  to  the  land;  wherefore  they  re- 
lected  claims  for  the  second  depth,  as  noi 
having  passed  as  private  property  to  the  front 
proprietor  under  tne  stipiUations  of  the  treat j 
by  which  Louisiana  was  acquired.  As  by  thi 
Spanish  policy  and  usages  the  front  owner  had 
reserved  to  him  a  preference  to  become  the 
purchaser  of  the  second  depth,  Congress  by  the 
fifth  section  of  the  Act  of  March  3,  1811, 
provided  that  every  person  who  "owns  a  tract 
of  land  bordering  on  any  river,  creek,  bayou, 
or  water-course,"  in  the  territory  of  Orleans, 
"and  not  exceeding  in  depth  forty  arpente, 
French  measure,  shall  be  entitled  to  a  prefer- 
ence in  becoming  the  purchaser  of  any  vacant 
tract  of  land  adjacent  to,  and  back  of,  his  own 
tract,  not  exceeding  forty  arpents,  French 
measure,  in  depth,  nor  in  quantity  of  land  ^t 
which  is  contained  in  his  own  tract,  at  the 
same  price,  and  on  the  same  terms  and  condi- 
tions, as  are,  or  may  be,  provided  by  law  for 
the  other  public  lands  in  the  said  territory." 
And  inasmuch  as  the  country  had  not  to  any 
material  extent  been  prepared  for  sale  in  iht 
ordinary  mode  by  public  surveys,  it  was  made 
the  duty  of  the  principal  deputy-surveyor  of 
each  of  the  two  (Ustricts  in  tne  Orleans  terri- 
tory, to  cause  to  be  surveyed  the  preference 
rights  claimed  under  the  act;  and  where,  by 
reason  of  bends  in  the  river,  bayou,  creek,  or 
water-course  on  which  a  front  tract  bordered, 
and  where  there  were  similarly  situated  tracti, 
so  that  each  claimant  could  not  obtain  a  quan- 
tity equal  to  his  front  grant,  it  was  made  the 
duty  of  the  surveyor  to  divide  the  vacant  land 
between  the  several  claimants  in  such  manner 
as  to  him  might  appear  most  equitable.  To 
gratify  pre-emption  claims  secured  by  the  act, 
no  township  surveys  in  advance  of  an  entry 
were  contemplated,  as  they  could  not  be  re- 
garded did  they  exist;  and  as  the  act  was  lim- 
ited to  three  years*  duration,  *little  of  [*e8 
the  country  was  likely  to  be  surveyed  before 
the  time  for  making  entries  expirecL  By  the 
seventh  section  of  the  Act  of  May  11,  1820, 
the  fifth  section  of  the  Act  of  March  3,  1811, 
was  renewed,  and  continued  in  force  until  May 
11,  1822;  and  by  the  Act  of  June  15,  1832,  the 
Act  of  1811  was  again  renewed  for  three  years, 
with  some  slight  amendments;  and  by  the  Act 
of  February  24,  1835,  the  time  was  further  ex- 
tended to  June  15,  1836. 

The  township  where  the  land  in  dispute  it 
situated  was  offered  for  sale,  according  to  the 
President's  proclamation,  in  November,  1829; 
and  as  Surgett  first  ofi'ered  to  make  his  entry  in 
1836,  it  is  insisted  that,  after  the  lands  in  the 
township  were  offered  at  public  sale,  no  entry 
founded  on  a  preference  right  was  allowable 
at  the  land  office;  and  such  was  the  opinion  of 
the  court  below,  and  is  one  of  the  reasons  aa- 
signed  for  rejecting  Surgett's  claim.  The  Aet 
of  1832  provides,  that  tne  claimant  shall  de- 
liver his  notice  of  claim  to  the  regiiiter  of  the 
proper  land  office,  stating  the  extent  and  sitn- 
ation  of  the  tract  he  wishes  to  purchase,  and 
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tihnll  make  payment;  but  It  baa  this  proviso— 
that  all  notices  of  claim  shall  be  entered,  and 
the  money  be  paid  thereon,  at  least  three  weeks 
before  such  period  as  may  be  designated  by 
the  proclamation  of  the  President  for  the  sale 
of  the  public  lands  in  the  township  where  such 
eUim  may  be  situated;  and  all  claims  not  so 
entered  shall  be  liable  to  be  sold  as  other  pub- 
lic lands.  The  proviso  was  an  exception  to  a 
^neral  law  giving  a  right  of  entry;  it  was 
prospective,  luiving  reference  to  future  public 
sales,  and  not  to  lands  that  had  been  previous- 
ly offered,  and  remained  unsold;  Surgett  could 
not  comply  with  the  condition,  nor  had  it  any 
application  to  such  a  case  as  his  claim  presents. 

The  manifest  object  of  Congress  was  to  dis- 
embarrass public  sales  by  barring  preference 
rights  that  would  be  a  cloud  on  the  title  of 
lands  thus  offered. 

The  foregoing  construction  being  the  one 
adopted  by  the  departments  of  public  lands 
soon  after  the  Act  of  1832  went  into  operation, 
we  should  feel  ourselves  restrained,  unless  the 
error  of  construction  was  plainly  manifest,  from 
disturbing  the  practice  prescribed  by  the  com- 
missioner of  the  general  land  office,  acting  in 
•ecordance  with  the  opinion  of  the  Attorney- 
General,  and  which  had  the  sanction  of  the 
Secretary  of  the  Treasury  and  of  the  Presi- 
dent of  the  United  States. 

The  court  below  rejected  Surgett's  claim  to 
enter  the  back  land  on  another  ground.  The 
acts  of  Congress  securing  the  preference  con- 
tain an  exception — "that  the  right  of  pre-emp- 
tion shall  not  extend  so  far  in  depth  as  to  in- 
69*]  elude  lands  fit  for  ^cultivation  bordering 
on  another  river,  creek,  bayou,  or  water- 
course." And  the  question  is,  To  what  de- 
■cription  of  water-course  did  the  Legislature 
refer?  The  enacting  clause  provides  that  every 
person  who  owns  a  tract  of  land  'iwrdering'^' 
on  any  river,  creek,  bayou,  or  water-course, 
shall  have  the  right  of  pre-emption  to  the  back 
land.  The  Act  of  1811  has  been  construed,  in 
the  Department  of  Public  Lands,  for  nearly 
forty  years,  to  mean  that  those  owners  whose 
lands  fronted  on  a  navigable  stream  were  only 

firovided  for;  and  that  the  word  "border,"  both 
n  the  enacting  clause  and  in  the  exception, 
meant  to  front  on  a  navigable  water-course; 
that  is  to  say,  such  waters  as  are  described  in 
the  third  section  of  the  Act  of  February  20, 
1811,  by  which  Louisiana  was  authorized  to 
form  a  State  constitution  and  government,  by 
which  act  the  River  Mississippi,  and  the  navi- 
gable rivers  and  waters  leading  into  the  same, 
or  into  the  Gulf  of  Mexico,  were  declared  to 
be  common  highways,  and  forever  free,  as 
well  to  the  inhabitants  of  the  said  State,  as  to 
other  citizens  of  the  United  States. 

Similar  provisions  as  respects  navigable 
waters  are  common  to  other  States  where  there 
are  public  lands,  and  the  practice  has  been  uni- 
form to  survey  and  sell  the  lands  '^bordering** 
on  navigable  streams  as  fractional  sections;  nor 
is  the  channel  ever  sold  to  a  private  owner. 
Of  necessity,  it  had  to  be  left  almost  exclusively 
to  the  Department  of  Lands  executing  the  pub- 
lic surveys  to  ascertain  what  stream  was  navi- 
gable, and  should  be  bordered  by  fractions  and 
reserved  from  sale;  and,  on  the  other  hand, 
what  waters  were  not  navigable,  and  should 
be  included  in  square  sections,  and  th^  9han-' 


nel  sold.  The  registers  and  receivers  were 
bound  by  recorded  returns  of  the  surveyors  (as 
a  concluded  fact),  to  sell  according  to  the  sur- 
veys, nor  could  the  register  and  receiver  be  al- 
lowed to  hear  evidence  contradicting  the  sur- 
veys, as  to  whether  the  waters  included  by  them 
were  or  were  not  navigable.  Subject  to  this 
state  of  the  law,  Surgett  offered  (20th  May, 
1830)  to  enter  the  back  land  to  front  numbers 
28,  20,  30,  81,  32,  and  33;  making  089  0100 
acres,  which  lots  adjoin,  and  were  included  in 
one  patent,  together  with  two  other  lots,  Nos. 
34  and  36,  also  adjoining  on  the  south,  to  which 
he  did  not  claim  any  back  land;  that  is  to  say, 
he  claimed  080  0-100  acres  as  a  back  concession 
to  a  patent  of  1,308  7-100  acres,  so  as  to  extend 
the  SIX  lots  first  named;  and  if  neither  the  bay- 
ou, nor  the  existence  of  previous  entries,  stood 
in  the  way,  he  had  a  clear  right  to  enter.  Spar- 
row and  Whittlesejr's  entries  were  in  part  trac- 
tions, not,  however,  produced  by  having  bor- 
dered on  a  stream,  but  because  they  a^oined 
front  lots  on  the  Mississippi  River  not  surveyed 
*in  squares,  but  according  to  the  second  [*70 
section  of  the  Act  of  March  8,  1811. 

In  surveying  township  number  five,  the  BfiU 
Bayou  was  entirely  disregarded,  and  the  surveys 
of  sections  and  quarter-sections  were  made  in 
rectangular  figures,  and  laid  down  and  sold 
across  that  water,  the  channel  of  which  was 
granted  in  part  to  Sparrow  and  Whittlesey, 
and  in  part  to  others.  According  to  the  rules, 
therefore,  by  which  the  register  and  receiver  were 
governed,  they  had  no  right  to  refuse  Surgett's 
entry  for  the  reason  that  the  land  bordered  on 
another  navigable  stream. 

How  far  the  powers  of  the  court  below  ex- 
tended to  contradict  the  public  surveys  and 
records  of  the  land  office,  we  refrain  from  dis- 
cussing in  this  case,  as  the  parties  on  the  one 
side  and  on  the  other  affirmatively  appealed  to 
a  court  of  justice  to  decide  the  fact,  whether 
the  bayou  was  of  the  description  contemplated 
by  the  acts  of  Congress,  and  a  water-course  on 
which  lands  could  front.  It  is  between  two 
and  three  miles  long,  and  drains  swamps,  and 
a  shallow  pond,  or  rather  lagoon;  its  greatest 
width  is  from  seventy  to  eighty  feet  from  bank 
to  bank,  and  the  channel  in  part  is  some  fifteen 
feet  deep  from  the  top  of  its  banks;  but  at  no 
time  of  the  year  has  ft  any  claims  to  be  a  nav- 
igable stream,  being  nearly  dry  for  a  greater 
portion  of  the  year,  having  no  running  water, 
or  any  water  in  it,  except  sta^ant  pools;  it  is 
an  ordinary  drain  of  the  Mississippi  swamp, 
and  of  shallow  ponds.  Near  its  mouth,  at  tho 
Mississippi  River,  there  is  a  levee — and  so  there 
is  one  near  to  the  pond,  at  its  further  end  from 
the  river;  both  levees  being  on  lands  granted 
to  Surgett.  Before  the  lower  levee  was  con- 
structed, there  had  been  a  mill  for  grinding 
erected  on  the  bayou,  which  gave  it  the  name  it 
bears;  the  flow  of  water  was  then  from  the 
Mississippi  'River  through  this  outlet  to  the 
swamp,  in  times  when  the  river  was  high.  But 
it  was  never  fit  for  any  purpose,  as  a  channel 
through  which  commerce  could  be  carried  on 
by  water.  The  ground  of  defense  must  there- 
fore fail,  that  the  lands  entered  by  Sparrow 
and  Whittlesey  bordered  on  a  bayou,  and  were 
within  the  exception  of  the  Act  of  1832. 

The  Circuit  Court  also  held  that  the  bsDck 
land  was  proved  to  be  fit  for  cultivation,  and 
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being  to,  was  excepted  from  the  enacting  clause 
giving  a  perference  of  entry.  The  exception  is, 
"tbat  the  right  of  the  pre-emption  shall  not  ex- 
lend  so  far  in  depth  as  to  include  lands  fit  for 
cultivation  bordering  on  another  river,  ereek, 
bayou,  or  water-course."  There  is  no  breaic  in  the 
sentence,  and  we  hold  that  Congress  clearly  in- 
tended to  make  a  sinsle  impression,  whereas 
71*]  the  court  below  mvided  the  ^clause  cited 
into  two  exceptions;  excluding  a  preference 
right,  first,  if  a  bayou,  etc,  intervened;  and, 
second,  if  the  land  was  fit  for  cultivation, 
whether  there  was  a  navigable  water  in  its  rear 
or  not. 

We  only  deem  it  necessary  on  this  head  to 
say,  that,  from  1811  to  this  time,  the  general 
land  office  has  construed  the  exception  as  being 
single,  requiring  that  the  back  land  should 
border  on  another  navigable  stream;  and  also, 
that  it  should  be  fit  for  cultivation,  before  the 
preference  of  entry  could  be  denied;  and  we 
take  occasion  here  to  declare,  that,  unless  this 
uniform  construction  for  so  long  a  time  by  the 
Land  Department  was  most  manifestly  wrong, 
we  should  not  feel  ourselves  at  liberty  to  dis- 
turb it,  as,  by  doing  so,  titles  might  be  shaken, 
and  confusion  produced. 

For  the  reasons  stated,  it  is  ordered  that  the 
decree  of  the  Circuit  Court  be  reversed,  and 
that  the  cause  be  remanded  to  that  court,  with 
directions  to  enter  a  decree  for  the  plaintiff  in 
reconvention,  Surgett;  and  that  court  is  di- 
rected to  cause  a  survey  to  be  made  under  its 
supervision,  laying  off  the  back  land  to  lots 
Nos.  28,  29,  30,  31,  32,  and  33,  according  to 
the  practice  in  use  in  like  cases  in  the  survey- 
ors' offices  in  Louisiana.  And  it  is  further  or- 
dered, that  said  Surgett  may  be  decreed  to  be 
the  legal  owner  of  said  land,  to  the  extent  that 
the  lands  of  said  Peter  M.  Lapice  and  the  heirs 
of  Edward  Whittlesey  interfere  with  a  survey 
legally  made  of  said  back  lands;  and  that  said 
Lapice  and  the  representatives  of  said  Whittle- 
sey be  decreed  to  convey  to  said  Francis  Sur- 
gett such  parts  of  the  lands  included  in  the  sur- 
vey as  are  embraced  by  any  of  the  entries  or 
patents  set  forth  in  the  original  petition  of  said 
Lapice  and  Whittlesey;  and  that  said  Surgett 
may  be  quieted  in  his  title  and  possession  of  the 
lands  hereby  decreed.  And  it  is  further  or- 
dered, that  said  Lapice  and  Whittlesey's  repre- 
sentatives recover  from  said  Francis  Surgett 
after  the  rate  of  one  dollar  and  twenty-five 
cents  per  acre,  for  all  the  land  that  they  are  de- 
prived of  by  this  decree,  with  interest  on  said 
sum  after  the  rate  of  five  per  centum  per  annum 
from  the  10th  day  of  May,  1836,  until  paid; 
and  that  said  amount  shaJl  be  ordered  to  be 
paid  forthwith  into  court,  subject  to  the  order 
f  said  Lapice  and  Whittlesey's  representatives; 
nor  shall  said  decree  be  executed  until  the 
money  is  paid.  And  it  is  further  ordered,  that 
said  Lapice  and  Whittlesey's  representatives 
shall  pay  the  costs  of  the  appeal  to  this  court; 
but  that  the  costs  of  the  Circuit  Court,  which 
have  already  accrued,  and  such  as  may  here- 
after accrue,  shall  be  adjudged  by  the  court 
below,  on  a  future  hearing,  as  law  and  justice 
may  require.  And  it  is  further  ordered,  that  in 
72*]  *all  matters  that  may  arise  in  said  cause, 
and  in  respect  to  which  no  special  directions 
are  given  by  this  decree,  the  Circuit  Court  shall 

proceed  according  to  the  law  and  equity  of  the 
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various  matters  presented*  without  being  t%- 
strained  by  this  decree. 

Order. 

This  cause  came  on  to  be  beard  on  the  trac 
script  of  the  record  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana, 
and  was  arffued  by  counsel;  on  consideration 
whereof,  it  Is  ordered  that  the  decree  of  the 
Circuit  Court  be  reversed,  and  that  this  cause 
be  remanded  to  that  court,  with  directions  to 
enter  a  decree  for  the  plaintiff  in  reconvention, 
Surgett;  and  that  court  shall  cause  a  survey  to 
be  made  under  its  direction,  laying  off  the  back 
land  to  lots  Nos.  28,  29,  30,  31,  32,  and  33,  se- 
cording  to  the  practice  in  use  in  like  cases  is 
the  surveyors'  offices  in  Louisiana.  And  it  ii 
further  ordered,  that  said  Surgett  may  be  de- 
creed to  be  the  legal  owner  of  said  land,  to  the 
extent  that  the  lands  of  said  Peter  M.  Lapice 
and  the  heirs  of  Edward  Whittlesey  interfers 
with  a  suvey  legally  made  of  said  back  laodi, 
and  that  said  Lapice  and  the  representatives  of 
said  Whittlesey  be  decreed  to  convey  to  said 
Francis  Surgett  such  parts  of  the  lands  included 
in  the  survey  as  are  embraced  by  any  of  ths 
entries  or  |Mitents  set  forth  in  the  orig&al  peti* 
tion  of  said  Lapice  and  Whittlesey;  and  that 
said  Surgett  may  be  quieted  in  his  title  sad 
possession  of  the  landis  hereby  decreed.  And 
it  is  further  ordered,  that  said  Lapice  and  Whit- 
tlesey's representatives  recover  from  said  Fran- 
cis Surgett  after  the  rate  of  one  dollar  and 
twenty-five  cents  per  acre  for  all  the  land  that 
they  are  deprived  of  by  this  decree,  with  inter- 
est on  said  sum  after  the  rate  of  five  per  centum 
per  annum,  from  the  10th  day  of  May,  1836, 
until  paid;  and  that  said  amount  shall  be  or- 
dered to  be  paid  forthwith  into  court,  subject  to 
the  order  of  said  Lapice  and  Whittlesey's  rep- 
resentatives; nor  shall  said  decree  be  executed 
until  the  money  is  paid.  And  it  is  further  or- 
dered, that  said  Lapice  and  Whittlesey's  repre- 
sentatives shall  pay  the  costs  of  the  appeal  to 
this  court;  but  that  the  costs  of  the  Qreuit 
Court  which  have  already  accrued,  and  such  u 
may  hereafter  accrue,  shall  be  adjudged  by  the 
court  below,  on  a  future  hearing,  as  law  tod 
justice  may  require.  And  it  is  further  onlered, 
that  in  all  matters  that  may  arise  in  said  came, 
and  in  respect  to  which  no  special  directions 
are  given  by  this  decree,  the  Circuit  Court  shall 
proceed  according  to  the  law  and  equity  of  the 
various  matters  presented,  without  being  it- 
strained  by  this  decree. 


*ASHBR    M.    NATHAN,    Plaintiff    la    [MS 

Error, 

y. 
THE  STATE  OF  LOUISIANA. 

State  law  imposing  tax  on  exchange  and  money 
brokers,  constitutioniS. 

Nora. — Power  of  Congress  to  regulate  cominerei 
State  licenses.  Power  of  State  to  tax  eoBUseree. 
See  notes  to  6  L.  ed.  U.  S.  28,  678 :  29  U  ed.  U.  & 
158 :  82  L.  ed.  U.  S.  229 ;  87  L.  ed.  U.  B.  216;  M 
L.  ed.  U.  S.  1041 ;  89  L.  ed.  U.  8.  688. 

Power  of  States  to  tax.  See  notes  to  7  L  ed. 
U.  S.  939 :  10  L.  ed.  U.  S.  1022. 

Bin  of  exchange,  requisites  of — what  eoastltatet. 
See  note  to  ante  p.  199. 
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IMO                                      Natraw  ▼.  Trk  Btatb  or  Louisiafa.  7S 

A  tax  Imposed  by  «  State  npon  til  idod««  or  «z-  otber  murency,  the  same  la  contrary  to  ami  in 

iSSr/R^f/iJ^^^^Jii^^n/rJnlSLrff^I^^  violation  of  w  much  and  such  parU  of  the 

eoBStitQuoDai  power  or  Congress  to  regulate  com-  ^       ...    ..       ^«  ^v     ¥t  ^x  ^  a^  x   '^                  x 

■lerce.                                   •              ^  Constitution  of  the  United  States  as  gives  to 

Foreign   bills  of  exchange  are   Instrnments  of  Congress  the  exclusive  power  'to  coin  monev, 

commerce.  It  is  true;  but  so  also  are  the  products  regulate  the  value  thereof,  and  of  foreim  coin/ 

of  agriculture  or  manufacturers,  over  which   the  ?,a    j    """'*'""  v*i«cv/*,  •h«  w*  xvicij^u  wiu. 

taxing  power  of  a  SUte  extends  until  they  are  And  so  far  as  said  section  imposes  a  tax, 

separated  from  the  general  mass  of  property  by  not  uniform  in  amount  with  other  State  taxes 

"*A"8'ule\^'"i^rlght  to  Ux  Its  own  dtlsens  for  «°    o«5upations,    respondent    avers    that    the 

the  prosecution  of  any  particular  business  or  pro-  same  is  contrary  to  so  mucn  of  the  treaties, 

fesslon  within  the  State.  laws,  and  Constitution  of  the  United  States  as 

K.?*^^fi^'?hJ*llllwip*of'^.*"dfat/t2  ffi'iSSJ!  reseTve  and  guarantee  to  the  inhabiUnU  n* 

bas  recognised  the  power  of  a  state  to  tax  DanKs,  _      ,  .           h^au       •  t.x        j       x                j  i 

where  there  Is  no  cUuse  of  exemption   In  their  Louisiana  all  the  rights,  advantages,  and  in 

charters.  munities  of  citizens  of  the  United  States,  par 

ticularly  that  of  uniform  taxation;  and  to  so 

THIS  case  was  brought  up  from  the  Supreme  much  of  said  Constitution  as  reserves  to  thr 

Court  of  the  State  of  Louisiana,  by  a  writ  people  of  the  several   States  all   powers   not 

or  error  issued  under  the  twenty-fifth  section  delegated  to  the  Statea  respectively,  or  to  the 

of  the  Judiciary  Act.  Union. 

On  the  26th  of  March,  1842,  the  State  of  ''Wherefore    he    prays,    that    the    plaintiff's 

Louisiana  passed  an  act  to  increase  the  revenue  demand  be  dismissed,  with  costs,  and  for  all 

of  the  State,  the  ninth  section  of  which  pro-  other  and  general  relief  which  his  case  may 

Tided  that  "each  and  every  money  or  exchange  require. 

broker  shall  hereafter  pay  an  annual  tax  of  (Signed)                     "Richard  Henry  Wilde, 

$260  to  the  State,  in  lieu  of  the  tax  heretofore  "Defendant's  Attorney, 

imposed  on  them.**  "                           *A.  K.  Josephs. 

On  the  3d  of  February,  1846,  Isaac  T.  Pres-  «                           «H.  H.  Strawbridge." 

ton,  the  Attorney-General  of  the  States,  filed  a  *    «   xr„x.  „^    ^«#««^-«*    #«..  .^.»<>»  *^  ♦u^ 

ays: 

Loney   and   exchang 

I  received  a  broke 

>ney  and  bills  of  e: 

and  be  condemned  to  pay;  alM  that  he  might  w/k""'  "''"1-^^'^t}l  *¥  "***"•  *'.*''*  .'""*• 

.-.«..  »k.  f^n..^i-»i^«.vZ«»<.»»^..  ...^..^»k  My  business,  like  that  of  money  and  exchange 

•Mwer  the  following  interrogatone.  under  oath,  ^^^^^^  .^  ^^^^^^,   ^^^^.^^^  exclusively  in  nt 

"Were  you  a  broker,  as  above   aUted.   in  «?*>","«  rll^*'""*  for  others  the  purchase 

Ig^n.        ^                       '  and  sale  of  exchange  on  other  States  or  foreign 

"Did  you  or  not  receive  brokerage  or  com-  ??l!°':''=!:„?""r  V**'  *'^'^^  ^T"  ^^Ll  **'* 

^.  „.  ^r,                                             ®  been  a  money  and  exchange  broker,  I  believe — 

missions?  t            ^-a'ai-x-t*.                             ^ 

-State    clearly    the    nature    of    the    same;  °*y»  \  ^^  '1'^T^^^^il  V""*  "''''**''  *^  V"""^} 

whether  receivi  in  money  transactions."  ?^l^:/ „«''j?!\^*Vi,  "l'*"^   ''''°'   ''"''   P""'"*   ""^ 

tJ^'orT8:4^''''"  ""  ^""""^  '"  ''"'''  '''"  ATa\e V;^lf%uainted  with  the  [-75 
On  the  19th  of  April,  1845,  the  two  suits  ^"^"^"^  °»*J»^,«,^  ^*\f  of  exchanges.  The  pur- 
^211  ^^^^^UA^*^  -«J  *\l^  A^fl^A^^*-  m^m^^^^  chasers  and  the  sellers  both  resort  to  me  for 
M  foHows  defendant  answered  information  on  the  sUte  of  the  market  of  ex- 
"The  defendant  for  answer  denies  generally  changes,  and  make  me  their  common  agent  in 
•11  ♦!,-»  •ii^,*.f;/««.  in  fK<.  •«i.;,if:4ra  nAfu;/>ri  the  purchase  and  sale  of  bills,  which  are  pur- 
all  the  allegations  m  the  plaintiff's  petition  ^  ^^  ^  ^  purpose  of  making  remittances 
contained.  And  further  answering,  he  says,  :rJ...:^  ^-Zf  J  -^  «.„.iw  .°^iIu*J*  ;T 
that 


district,  sUting  that  A.  M.  Nathan  was  justly   T^YiA^r..Jr\l:^J^ 

1^.^^^^.  *?_^^.«_  P^^^i^!^^^^^^^  X"L'^ymi::y   and   exchange   broker   in 

i; 

exchange  broker.    The  petitioner  then  prayed   bv'^mT'a^n^^ 
that  he  might  be  cited  to  appear  and  answer,    "^„j  ^jj  ^^J^  ^ 


for  p^uing  or  1^::^gUUlyf^^C^mn       "\  -^   »  ""-^   ^f,  ^f^B^  »-ker   i. 


e^ease 

]?f1w.lf'!!!i'i'nf^'jl^?i^^  from  one  fourth  to  one  eight  of  one  per  cent:, 

of  this  defendant  the  tax  thereby  imposed  upon  ^^  .    ^^^^^^^y         jj  Jn  settlement.    It  is 

the  business  of  a  money  and  exchange  broker,  71               vw*M.a*wt..j   y^^^xA  ^/»  o«vva««u«ui..    xi» 

and  esueciallv  the  ninth  section  thereof    oar-  ^^'^  ■*"'®  ^°  ^^^^^  transactions, 

ana  especially  uie  nmtn  secuon  inereoi,  par  (Simed)                                 "A.  M.  Nathan." 

ticularly  referred  to  in  the  plaintiff's  petition,  v^'K"*^/                                  -«•  «^  *^«i*«»u. 

80  far  as  the  said  section  and  act  impose  a  tax  On  the  7th  of  June,  1845,  the  District  Court 

on  that  part  of  the  business  of  a  money  and  decreed  that  the  State  of  Louisiana  should  re- 

74*]  exchsnge  ^broker  which  consists  in  buy-  cover  of  the  defendant,  A.  M.  Nathan,  the  sum 

ing  and  selling  excliange,  the  same  is  contrary  of  five  hundred  dollars,  and  costs  of  suit, 

to  and  in  violation  of  so  much  and  such  parts  An  appeal  was  had  to  the  Supreme  Court  of 

of  the  Constitution  of  the  United  States  as  give  Louisiana,   which,   on    the    16th   of   December, 

to   Congress   the  exclusive   power   to  regulate  1845,   aflfirmed   the   judgment   of   the   District 

commerce  and  prohibit  to  the  States  all  inter-  Court.   The  defendant  sued  out  a  writ  of  error, 

ference  with  the  power  so  granted,  and  forbid  and  brought  the  case  up  to  this  court, 

them  to  impose,  without  consent  of  Congress,  It  was  argued  by  Mr.  Wilde  (in  a  printed 

any  duty  on  imposts  or  exports.  argument)   for  the  plaintiff  in  error,  and  Mr. 

"And  so  far  as  the  said  section  and  act  im-  Coxe  for  the  defendant. 

pose  a  tax  on  that  part  of  the  business  of  a  Mr.  Wilde  contended  that  the  law  of  Louisi- 

money  and  exchange  broker  which  consists  in  ana  was  repugnant  to  the  Constitution  of  the 

buying  and  selling  money  or  foreign  coin,  or  United  States,  because  it  interfered  with  the 

IS  li.  ed.  a                                                                  ^^^ 
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exclusive  power  of  Oongress  to  regulate  com- 
merce. 

Congrees  has  the  exclusive  power  to  regulate 
commerce.  The  power  to  regulate  implies  the 
power  to  preserve.  An  unlimited  power  to  tax 
is  a  power  to  destroy.  A  State  cannot  have 
the  power  to  impair  or  destroy  that  which  Con- 
gress has  the  power  to  preserve  and  regulate; 
therefore,  a  State  cannot  tax  the  instruments 
whereby  Congress  exercises  its  constitutional 
powers.    4  Wheat.  428,  432. 

Exchange  is  a  necessary  instniment  of  com- 
merce. 4  Wheat.  147;  18  Peters,  531,  648, 
563,  606. 

The  mind  cannot  conceive  the  possibility  of 
carrying  on  commerce,  in  the  present  state  of 
the  wond,  without  bills  of  exchange. 

A  bill  drawn  in  one  State,  on  the  dtisen  of 
another,  is  a  foreign  Uil.  Buckner  v.  Finley, 
S  Peters,  586. 

The  sole  business  of  plaintiff  in  error,  there- 
fore, is  buying  and  selling  foreign  exchange. 
(See  answer  to  interrogatories.) 

There  is  not  a  particle  of  testimony  that  he 
deals  in  domestic  exchange,  or  in  money.  The 
court,  consequently,  in  adjudging  against  him, 
could  only  have  proceeded,  and  did,  in  fact, 
76*]  ^proceed,  upon  the  ground  that,  as  a 
dealer  in  foreign  exchange  exclusively,  he  was 
subject  to  the  tax;  and  that  the  act  imposing 
it  was  constitutional. 

Now,  there  is  no  difference  between  taxing 
the  article  and  taxing  the  faculty  to  sell  it.  4 
Wheat.  399;  12  Wheat.  444. 

To  tax  the  trade  or  faculty  of  selling  bills  of 
exchange,  then,  is  the  same  thing  as  to  tax  the 
bills  themselves. 

To  tax  bills  of  exchange  is  to  tax  a  necessary 
instrument  of  commerce,  and  taxing  that  with- 
out which  commerce  cannot  be  carried  on  is 
imposing  a  tax  on  commerce  itself.  It  is  no 
answer  to  say,  that  the  impost  is  moderate, 
though  in  the  present  case  it  is,  in  fact,  exces- 
sive, because,  if  the  State  can  tax  at  all,  it  may 
tax  indefinitely,  and  an  indefinite  power  to  tax 
is  a  power  to  destroy.    4  Wheat.  428,  432. 

Exchange  is  as  necessary  an  instrument  of 
•ommerce  as  ships  or  vessels. 

Could  the  State  of  Louisiana  levy  a  tax,  in 
the  shape  of  a  license,  to  every  consignee  or 
■hip  broker  in  the  city  of  New  Orleans,  pro- 
hibiting captains  of  vessels,  and  all  others, 
from  acting  as  consignees  without  such  li- 
cense? 

Would  it  avail  the  State  to  say,  such  an  im- 
position is  not  a  tax  on  commerce,  nor  a  duty 
on  ships  and  vessels,  but  only  a  license  on  the 
faculty  of  acting  as  consignee  on  the  trade  of 
■hip  broker? 

All  useful  regulation  does  not  consist  in  re- 
straint or  taxation.  That  which  Congress,  in 
the  exercise  of  their  constitutional  power,  think 
proper  to  leave  free,  is  as  much  regulated  by 
them  as  that  which  they  restrain  or  tax.  9 
Wheat.  18.  Were  it  not  so,  it  would  not  be 
an  exercise  of  the  power  to  "lay  duties,''  when 
certain  goods  are  allowed  to  be  imported  duty 
free.  Could  a  State  tax  the  introduction  of 
•uch  goods? 

Where  there  is  a  repugnancy  between  the 
State  power  to  tax,  and  the  federal  power  to 
preaerve,  regulate,  and  leave  free,  the  State  pow- 
er must  give  way.  If  tho  State  can  tax  in  such 
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a  case,  Congreos  is  not  supreme.  4  Wheat.  4Sf, 
432,  433. 

A  State  can  have  no  concurrent  power  ovsr 
that  in  regard  to  which  the  power  of  Congress 
is  exclusive.  What  sort  of  concurrent  powers 
would  those  be  which  cannot  exist  together? 
9  Wheat.  15. 

Congress  has  no  power  of  revoking  State 
laws,  as  a  distinct  and  substantive  power.  It 
legislates  over  subjects,  and  over  those  subjects 
which  are  within  its  constitutional  province  its 
legislation  is  supreme,  and  overrules  all  incon- 
sistent or  repugnant  State  legislation.  9  Whett 
30. 

*It8  exclusive  power  to  regulate  com-  [*77 
merce  carries  with  it  the  power  to  regulate  ex- 
change as  an  indispensable  instrument  of  com- 
merce, and  the  power  being  exclusive,  a  con- 
current power  in  the  State  is  a  contradiction. 

"Commerce  in  its  simplest  significatioi 
means  an  exchange  of  goooB;  but  in  the  sd- 
vancement  of  society,  labor,  transportation,  in- 
telligence, care,  and  various  mediums  of  ex- 
change, become  commodities,  and  enter  into 
commerce;  the  subject,  the  vehicle,  the  agent, 
and  their  various  operations,  become  the  ob- 
jects of  commercial  regulation." — ^Mr.  Justiee 
Johnson,  in  Gibbons  v.  Ogden,  9  Wheat.  &9, 
230. 

Thus  it  has  been  resolved,  that  a  steamer  em- 
ployed in  transporting  passengers  is  as  much 
engaged  in  commerce  as  a  sail  vessel  freighted 
with  merchandise,  and  as  much  exempt  from 
State  legislation  obstructing  her  traflfc  Gib- 
bons V.  Ogden,  9  Wheat.  215,  219. 

Congress  have  not  only  the  exclusive  power 
to  regulate  commerce,  but  to  make  all  Iswi 
which  shall  be  necessary  for  carrying  into  exe- 
cution that  power. 

[Mr.  Wilde  then  proceeded  to  show  that  ex- 
change was  an  essential  part  of  commerce,  vid 
cited  many  decisions  of  this  court  to  prove  thtt 
a  State  could  not  retard,  impede,  or  burden, 
by  any  device,  the  operation  of  the  constitu- 
tional laws  enacted  by  Congress.] 

Mr.  Coxe,  for  defendant  in  error: 

The  power  of  taxing  persons  carrying  ob  s 
particular  business  has  been  often  exerdied, 
and  the  constitutional  power  of  the  States  so  to 
act  has  heretofore  not  been  questioned.  In 
Pennsylvania,  for  instance,  the  venders  of  for- 
eign merchandise  are  compelled  to  take  out  t 
license,  for  which  they  pay  a  sum  graduated 
according  to  the  amount  of  their  busineia 
Act  of  May  4,  1841;  Purdon,  1153,  1154.  A 
similar  tax  is  imposed  frequently  by  State  Leg- 
islatures, and  even  by  the  corporate  authorities 
of  cities,  and  is  supposed  to  be  unexceptionable 
as  to  its  legality. 

The  provision  of  the  Louisiana  statute,  which 
is  now  called  in  question,  is  to  be  found  in  t 
single  section  of  a  general  revenue  system  act 

It  does  not  profess  to,  nor  in  fact  does  it,  im- 
pose a  tax  upon  a  bill  of  oxchange,  either  in 
the  shape  of  a  stamp  duty  or  otherwise. 

It  does  not  profess  to,  nor  in  fact  does  it,  im- 
pose any  restraint  upon  a  party  having  fundi 
in  Louisiana,  which  he  desires  to  remit  abroad, 
from  purchasing  a  bill  of  exchange  as  the  in- 
strument of  remittance. 

*It  does  not  profess  to,  nor  in  fact  does  [*78 
it,  impose  any  restraint  upon  a  party  having 
funds  abroad,  which  he  desires  to  bring  into 
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tlM  State,  from  drawins  a  Mil  of  exchluige  or 
selling  it  at  his  own  discretion. 

These  operations  are  left  wholly  unaffected 
by  this  law.  The  section  of  the  law  which  is 
objected  to  acts  only  upon  the  persons  employed 
in  conducting  a  particular  business — the 
trafficking  in  exchange.  They  are  not  the 
drawers  of  bills  of  exchange — as  such,  they  are 
■ot  taxed;  as  buyers,  they  are  not  taxed;  but  as 
dealing  in  them,  purchasing  and  selling,  they 
are.  It  is  as  their  business  consists  in  Duying 
bills  drawn  by  others,  on  which  thev  make  a 
profit— as  sellers  of  bills  to  others,  who  require 
them,  on  which  they  make  a  profit — ^that  they 
become  subject  to  the  law. 

That  money  and  exchange  brokers  are  a  con- 
Tenient  machine  in  conducting  an  extensive 
commercial  business  may  be  true.  But  they 
are  nothing  more.  A  smp  or  a  steamboat  is 
not  only  a  convenient,  but  an  essential,  means 
of  importing  foreign  merchandise  from  abroad. 
Are  they  the  less  property,  and  taxable  as  such? 

Stages  and  other  carriages  are  not  less  es- 
sentiidly  necessary  instruments  for  the  trans- 
portation of  passengers  and  commodities  be- 
tween the  different  States  of  the  Union.  Are 
they  therefore  exempted  from  taxation  by  the 
States? 

Stores  and  warehouses,  in  which  merchandise 
is  deposited  on  its  arrival  in  our  country  from 
abroad,  are  absolutely  necessary  for  the  trans- 
action of  commercial  business.  Are  they 
therefore  beyond  the  reach  of  the  taxing  pow- 
er of  the  State  in  which  this  kind  of  property 
is  found? 

Mr.  Hamilton  (Federalist,  No.  32)  says:  '1 
am  willing  to  allow,  in  its  full  extent,  the  just- 
ness of  the  reasoning  which  requires  that  the 
individual  States  should  possess  an  independent 
and  uncontrollable  authority  to  raise  their 
own  revenue  for  the  supply  of  their  own  wants ; 
and,  making  this  concession,  I  affirm  that  (with 
the  single  exception  of  duties  on  imports  and 
exports)  they  would,  under  the  plan  of  the 
Constitution,  retain  that  authority  in  the  most 
absolute  and  unqualified  sense;  and  that  an  at- 
tempt on  the  part  of  the  general  ^vemment  to 
abridge  them  in  the  exercise  of  it  would  be  a 
violent  assumption  of  power,  unwarranted  by 
any  article  or  clause  in  the  Constitution." 

m  this  case,  the  law  of  Louisiana  is  not  ob- 
noxious to  any  of  the  objections  which  have 
been  heretofore  presented  to  the  consideration 
of  the  court,  growing  out  of  the  difficulty  of 
giving  a  precise  definition  of  the  words  "im- 
70*]  ports  and  exports,"  •and  "commerce," 
or  in  drawing  the  almost  shadowy  lines  which 
mark  the  boundaries  of  the  exclusive  powers 
of  Congress.  A  bill  of  exehan^  is  in  no  sense 
either  an  export  or  import.  It  is  an  instrument, 
rather  than  a  subject  of  commerce.  The  deal- 
ing in  bills  of  exchange  constitutes  no  part 
of  the  commerce  with  foreign  nations  or  be- 
tween the  States,  however  convenient  an  instru- 
ment it  may  be  found  in  conducting  either. 

The  article  in  which  the  jplaintiff  in  error 
deals  is  a  bill  of  exchange,  originating,  it  may 
be,  within  the  limits  of  the  State,  created  and 
owned  b^  a  citizen  of  the  State,  and  the  entire 
negotiation  of  which,  so  far  as  he  is  concerned, 
conducted  within  the  limits  of  the  State. 

If  this  law  is  objectionable  because  it  affects 
bills  of  exchange  on  the  ground  that  they  are 
11  Ii.  ed. 


the  subjects  of  oommeroe,  upon  what  principle, 
it  may  be  asked,  can  the  validity  of  those 
State  laws  be  vindicated  which  regulate  the 
prbtest  of  such  instruments,  or  prescribe  dam- 
a^  for  their  dishonor?  These  are  commer- 
cial Regulations,  affecting  the  interests  of  all 
partieJ9  to  these  instruments. 

Stress  seems  to  be  laid,  in  the  ar^;ument  sub- 
mitted on  behalf  of  the  plaintiff  m  error,  on 
the  circumstance  that  the  business  of  his  client 
was  exclusively  confined  to  buying  and  selling 
bills  of  exchuoge  drawn  on  foreign  countries 
or  upon  other  States.  He  refers  to  4  Wheat- 
on,  147,  in  which  a  learned  counsel  in  his  argu- 
ment says,  that  the  most  important  medium  of 
foreign  commerce  is  foreign  bills  of  exchange. 
Which  are,  therefore,  important  subjects  of 
commercial  regulation.  The  same  gentleman, 
however,  adds,  that  Congress  having  neglected 
the  duty  of  legislating  on  the  subject,  "the 
States  may  and  do  exercise  it,  and  their  right- 
ful use  of  this  power  has  been  sanctioned  by 
this  court  in  innumerable  instances."  If  there 
was  any  argument  in  the  first  citation  bearing 
upon  the  case  at  bar,  the  additional  n^mark 
makes  the  authority  a  strong  one  in  favor  of 
the  judgment  under  review.  Indeed,  it  may 
be  asserted  as  a  general,  if  not  a  unive"8al 
proposition,  that  the  law  on  the  subject  of 
bills  of  exchange,  whether  domestic  or  foreign, 
is  regulated  not  by  Congress,  but  is  dependent 
on  the  local  law  of  the  several  States,  which 
have  adopted,  with  such  modifications  as  were 
thought  expedient,  the  general  principles  of 
the  commercial  law  of  Europe. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  suit  is  brought  before  us,  by  a  writ  of 
error  to  the  Supreme  Court  of  Louisiana. 

By  an  act  of  the  Legislature  of  Louisiana, 
of  the  26th  of  •March,  1842,  entitled  "An  [•80 
Act  relative  to  the  revenue  of  the  State,"  it  is 
provided  in  the  ninth  section,  that  "each  and 
every  money  or  exchange  broker  shall  here- 
after pay  an  annual  tax  of  $260  to  the  State, 
in  lieu  of  the  tax  heretofore  imposed  on  them." 
The  defendant  below  having  failed  to  pay  the 
tax  for  two  years,  a  suit  was  brought  against 
him  in  the  District  Court  of  the  State,  in  which 
a  judgment  for  five  hundred  dollars  was  ren- 
dered. That  judgment,  on  an  appeal  to  the 
Supreme  Court  of  the  State,  was  affirmed. 
The  defense  made  was,  that  the  sole  business 
of  the  defendant  was  buying  and  selling  for- 
eign bills  of  exchange,  which  are  instruments 
of  commerce,  and  that  the  tax  is  repugnant  to 
the  constitutional  power  of  Congress  'to  reg- 
ulate commerce  with  foreign  nations  and 
among  the  several  States." 

This  is  not  a  tax  on  bills  of  exchange. 
Under  the  law,  every  person  is  free  to  buy  or 
sell  bills  of  exchange,  as  may  be  necessary  in 
his  business  transactions;  but  he  is  required  to 
pay  the  tax  if  he  engage  in  the  business  of  a 
money  or  an  exchange  broker. 

The  right  of  a  State  to  tax  its  own  citizens  for 
the  prosecution  of  any  particular  business,  or  pro- 
fession, within  the  State,  has  not  been  doubted. 
And  we  find  that  in  every  State  money  or  ex- 
change brokers,  venders  of  merchandise  of  our 
own  or  foreign  manufacture,  retailers  of  ardent 
spirits,  tavern  keepers,  auctioneers,  those  who 
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practice  the  learned  professions,  and  every  de- 
scription of  property,  not  exempted  by  law,  are 
taxed. 

As  an  exchange  brolcer,  the  defendant  had  a 
right  to  deal  in  every  description  of  paper,  and 
in  every  Idnd  of  money;  but  it  seems  his  busi- 
ness was  limited  to  foreign  bills  of  exchange. 
Money  is  admitted  to  be  an  instrument  of  com- 
merce, and  so  is  a  bill  of  exchange;  and  upon 
this  ground,  it  is  insisted  that  a  tax  upon  an 
exchange  broker  is  a  tax  upon  the  instruments 
of  commerce. 

What  is  there  in  the  products  of  agriculture, 
of  mechanical  ingenuity,  of  manufactures, 
which  may  not  become  the  means  of  com- 
merce? And  is  the  vender  of  these  products 
exempted  from  State  taxation,  because  they 
may  be  thus  used?  Is  a  tax  upon  a  ship,  as 
propertv,  which  is  admitted  to  be  an  instru- 
ment of  commerce,  prohibited  to  a  State  ?  May 
it  not  tax  the  busmess  of  ship  building,  the 
same  as  the  exercise  of  any  otber  mechanical 
art?  And  also  the  traffic  of  ship  chandlers,  and 
others,  who  furnish  the  cargo  of  the  ship  and 
the  neeessarv  supplies?  There  can  be  but  one 
answer  to  these  questions.  No  one  can  claim 
an  exemption  from  a  general  tax  on  his  busi- 
81*]  ness,  *within  the  State,  on  the  ground 
that  the  products  sold  may  be  used  in  com- 
merce. 

No  State  can  tax  an  export  or  an  Import  as 
such,  except  under  the  limitations  of  the  Con- 
stitution. But  before  the  article  becomes  an 
export,  or  after  it  ceases  to  be  an  import,  by 
being  mingled  with  other  property  in  the  State, 
it  is  a  subject  of  taxation  by  the  State.  A  cot- 
ton broker  may  be  required  to  pay  a  tax  upon 
his  business,  or  bv  way  of  license,  although  he 
may  buy  and  sell  cotton  for  foreign  exporta- 
tion. 

A  bill  of  exchange  is  neither  an  export  nor 
an  import.  It  is  not  transmitted  through  the 
ordinarv  channels  of  commerce,  but  through 
the  mail.  It  is  a  note  merely  ordering  the  pay- 
ment of  money,  which  ma^  be  negotiated  by 
indorsement,  and  the  liability  of  the  names 
that  are  on  it  depends  upon  certain  acts  to  be 
done  by  the  holder,  when  it  becomes  payable. 

The  dealer  in  bills  of  exchange  requires  cap- 
ital and  credit.  He  generally  draws  the  instru- 
ment, or  it  is  drawn  at  his  instance,  when  he  is 
desirous  of  purchasing  it.  The  bill  is  worth 
more  or  less,  as  the  rate  of  exchange  shall  be 
between  the  place  where  it  is  drawn  and  where 
it  is  made  pavable.  This  rate  is  principally 
regulated  by  the  expense  of  transporting  the 
specie  from  the  one  place  to  the  other,  influenced 
somewhat  by  the  demand  and  supply  of  specie. 
Now,  the  individual  who  uses  his  money  and 
credit  in  buying  and  selling  bills  of  exchange, 
and  who  thereby  realizes  a  profit,  may  be  taxed 
by  a  State  in  proportion  to  his  income,  as  other 

g arsons  are  taxed,  or  in  the  form  of  a  license. 
e  is  not  engaged  in  commerce,  but  in  sup- 
plying an  instrument  of  commerce.  He  is  less 
connected  with  it  than  the  ship  builder,  with- 
out whose  labor  foreign  commerce  could  not 
be  carried  on. 

In  the  case  of  Briscoe  v.  The  Bank  of  the  Com- 
monwealth of  Kentucky,  11  Peters,  257,  this 
court  held  that  a  State  has  power  to  incorpo- 
rate a  bank;  and  this  power  has  been  exercised 
by  every  State  in  the  Union,  except  where  it 
99e 


has  beien  prohibited  bv  its  eonstltutlon.  And 
the  banks  established,  it  is  believed,  have  been, 
without  exception,  authorized  to  deal  in  for- 
eign bills  of  exchange.  And  this  court  held 
in  Providence  Bank  v.  Billines  and  Pitman,  4 
Peters,  614,  that  a  State  had  power  to  tax  a 
bank,  there  being  no  clause  in  the  charter  ex- 
empting it  from  taxation.  In  the  caae  of  The 
Bank  of  Augusta  v.  Earle,  13  Peters,  518,  it 
was  decided  that  the  bank  established  in 
Georgia,  having  a  right  in  its  charter  to  deal 
in  bills  of  exchange,  could,  through  its  agent 
and  the  comity  of  Alabama,  buy  and  sell  Ulli 
in  that  State. 

If  a  tax  on  the  business  of  an  exchange 
broker,  who  buys  *and  sells  foreign  bills  [*8a 
of  exchange,  be  repugnant  to  the  commercitl 
power  of  the  Union,  all  taxes  on  banks  which 
deal  in  bills  of  exchange,  by  a  State,  must  be 
equally  repugnant. 

The  Constitution  declares  that  no  State  shall 
impair  the  obligations  of  a  contract,  and  there 
is  no  other  limitation  on  State  power  in  regard 
to  contracts.  In  determining  on  the  nature 
and  effect  of  a  contract,  we  look  to  the  lex  led 
where  it  was  made  or  where  it  was  to  be  per- 
formed. And  bills  of  exchange,  foreign  or  do- 
mestic, constitute,  it  would  seem,  no  exception 
to  this  rule.  Some  of  the  States  have  adopted 
the  law  merchant,  others  have  not.  The  time 
within  which  a  demand  must  be  made  on  a  UU,  a 
protest  entered,  and  notice  given,  and  the  dam- 
ages to  be  recovered,  vary  with  the  usages  and 
legal  enactments  of  the  different  States.  These 
laws,  in  various  forms  and  in  numerous  cases, 
have  been  sanctioned  by  this  court.  Indorsen 
on  a  protested  bill  are  held  responsible  for  dam- 
ages, under  the  law  of  the  State  where  the  in- 
dorsement was  made.  Every  indorsement  on 
a  bill  is  a  new  contract,  governed  by  the  local 
law.    Story's  Conflict  of  Laws,  314. 

For  the  purposes  of  revenue,  the  federal  gof- 
emment  has  taxed  bills  of  exchange,  foreign 
and  domestic,  and  promissory  notes,  whetW 
issued  by  individuals  or  banks.  Now,  the  fed- 
eral government  can  no  more  regulate  the  com- 
merce of  a  State,  than  a  State  can  regulate  the 
commerce  of  the  federal  government;  and  do- 
mestic bills  or  promissory  notes  are  as  necessary 
to  the  commerce  of  a  State,  as  foreign  bills  to 
the  commerce  of  the  Union.  And  if  a  tax  oo 
an  exchange  broker,  who  deals  in  foreign  bills, 
be  a  regulation  of  foreign  commerce,  or  com* 
merce  among  the  States,  much  more  would  s 
tax  upon  State  paper,  by  Congress,  be  a  tax  on 
the  commerce  of  a  State. 

The  taxing  power  of  a  State  is  one  of  its  at- 
tributes of  sovereignty.  And  where  there  bu 
been  no  compact  with  the  federal  govemmeat, 
or  cession  of  jurisdiction  for  the  purposes  spee- 
ified  in  the  Constitution,  this  power  reachei 
all  the  property  and  business  within  the  State, 
which  are  not  properly  denominated  the  mesne 
of  the  general  government;  and,  as  laid  dowi 
by  this  court,  it  may  be  exercised  at  the  discre- 
tion of  the  State.  The  only  restraint  is  found 
in  the  responsibility  of  the  membwv  ot  the 
Legislature  to  their  constituenta. 

If  this  power  of  taxation  hj  a  State  withii 
its  jurisdiction  may  be  restricted  beyond  the 
limitations  stated,  on  the  ground  that  the  tax 
may  have  some  indirect  bearing  on  foreign 
commerce,  the  resources  of  a  State  may  be  thera- 

lloirard  t. 
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by  MMnltally  impaired.   But  SUU  power  doea        It  was  a  ault  brouriit  }if  tlM  United  StatM 

not  reat  on  a  baeU  to  undeflaable.    Whatever  against  Buchanan,  who  waa  ft  puner  In  the 

•xSata  within  ita  territorial  limits  in  the  form  of  navy,   to   recover   a   balance  of  tll^B.SO,  kl- 

S3*]   'property,  real  or  personal,  with  the  ex-  leged  to  be  due  by  him.    It  was  brought  npoa 

oeptlon  stated,  ia  subject  to  It*  laws;  and  aUo  three  several  bonds,  wbteh  bad  been  executed 

Um  numberlaaa  enterpriaea  in  which  itacitizena  by  him  an  the  28th  of  February,  1836,  the  2<th 

may  be  engaged.    These  are  subjects  of  State  of  November,  1830,  and  the  84th  of  February, 

regulaUon  and  State  taxation,  and  there  i*  no  1834.    The  defense  was,  that  he  was  entitled 

federal    power    under    the    Coostttution    which  to  eertsia  credita  which  the  accouuting  oSoan 

can  impair  this  exercise  of  State  sovereignty.  of  the  soremment  bad  refused  to  allow. 

We  think  the  law  of  Loulaiaita  imposing  the        The  items  for  which  the  defendant  claimed 

lax  In  question  is  not  repugnant  to  any  power  credit  werei 

«rf  the  federal  goremmeDt,  and  consequently  the  1.  Charge  of  commission   (or  drawing 

judgment  of  the  Supreme  Court  of  the  State  la  bills  of  exchange 9I|WI.8fl 

affirmed.  t.  Charge    of    eommiutooe    on    pay- 
men  ta  to  mechanica  and  laborer* 

at  navy  yard,  Pensacola 1,068.61 


Ordtf. 


-«,,.  „ ™  ,„  K.  ».— ^  —  tk.  f».  '■  ^"^  "•'  commiaaions  and   depreela- 

Xnts  cause  came  on  to  be  Deam  on  the  tran-  «:--  n#  «k*nn*v4-B                                     o«iu\«i 

tne    iState   of   liouisiana,   ana    was    argued    by  bIoim                                                            SSfiJIZ 

Mninael;    on   consideration    whereof,   ft   is   now  w  _ni  i.l'lL!.l™™'*W.'fcJ '.^-'.'kl.'    .^_S 

SbT,±fntn^  'ttWd  \de"^^ur[t  ■tT'S  o^de^rTX^ale^'^n^r^'':^:^ 

the  Judgment  of   the   sa.d    Sup"me   Court   in  .j.^  ^^^  ^,  Congres.  p.a£d  on  the  7th  of 

^A  ™?  ^  "^  *                 ^      "'  •ffirmed,  February,  1816  (3  Stat.  aHirge,  M2),  directed 

witb  rasta.  t^  3^^  g,  ,j,^y  CommiMioneri  to  prepare 

— such  rules  and  regulations  aa  shall  be  necessary 

for  securing  rcBponsibitity  in  the  subordinate 

THE  UNITED   STATES,  Plaintiffs  In   Error,  oflicera  and  agenta  of  the  Navy  Department.   Id 

y  obedience  to  this  act,  the  Board  of  Navy  Com- 

P.™,, ...  „;,  not  ...o,rf  «.™taic. »  "•  "it  Tsii  'S  ,r:;.''^i"s,iS 
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uner   in    navy   noi   aiioweo    commiuions   on  iiT..kj„^„_  ,_   loio      t\.;.  i.  n.     t-i^i.      i.-  i. 

drafU    for   fGnds  while  abroad   or  on   sum.  J^"^"'^'"'' ,""  ""?■  /'".'?  *"  "■'  ^  "''«='' 

»id  laborem  in  navy  yard-claim,  for  un-  "   ^^^"^   ^-   ^^t"   ^^?   iubsequent  argu. 

iquldated  damage  m^  illowed  as  set-off  in  ^"",°'  ^T*  rr"**^'""'"''  "'  *'?.«<"^  " 

riult  hv  U   fi  "^*  ^^^  Book.    Its  bearing  upon  the  eereral 

'  claims    of    the    defendant,    Buchanan,    will    be 

CommlsaloDs  for  drawing  Mile  or  eicbance  were  n"'?ti<>ned    when    they    eome    to    be    noticed 

not  Bsnaltr  allowed  to  permanent  pursera  In  the  aenatlm. 

navy ;  and  on  the  10th  of  NoTember,  1820,  eommls-       The  Red  Book  was  published  at  Waahlngton 

BlMia  tor  each  service*  to  commanders  o(  sqasdrouB  t-   tasa      t(b  »ui-   ^Ii.    "R.ti«    nf   tko  V... 

•>d  offleers  of  any  r->de  were  eii.re«1r  ADilshed.  i?    '^T"      .  .■        '.w      «   -1     .)    ■    ■  f^ 

A  eoalom  caonot  be  set  up  against  s  settled  rale;  Department    regulatmg   the   C)vil   Adminietra- 

■or  can  It  ever  be  blndlps  unlcH  It  be  ancient,  r«a-  tion  of  the  Navy  of  the  United  States."    The 

oflleera  of  the  Davy,  usually  known  ai  tbe  "Blue  nxed  to  the  book,  contained  the  following  sen- 
Boot"  and  the  "Hed  Book.''    Ths  "Bed  Book,"  al-  tence; 

The  dnty  of  pavlDs  meehBDlc*  and  laborers  at  the  for  the  naval  service,  as  published  In  1818,  re. 

mttj  TSrds  was  linosed,  b;  the  Blue  Book,  a»a  late  to  other  branches  of  administration  in  this 

e'"J?*n7fhl'it3nI!t.i  ,f„'l2°*  *iVh?.-ii  J'^fJSS^^J  department,  and.  in  most  particulars,  are  entlre- 

rt  or  their  olPclal  autv.    As  this  was  not  repealed  ,   *^.  ,,     ,  ',      .,  "      ,      'v         .i,. 

the  Red  Book,  do  commlnlon  can  be  allowed  to  ly  distinct  in  tueir  character.     They  are  now 

a  oaiKr  tor  pertorminc  this  service.  undergoing  a  thorough  revision:  and  when  cor- 

to  be  decided  br  tbe  court,  and  Dot  of  fact,  to  be  tent  authority,  they  will  be  separately  prlntad 

left  to  the  Jurj.  aod  forwarded  to  those  interested  in  th^  eon- 

lAssFi  Btiesed  ta  have  been  sustslued  by  a  pnrs-  lanta." 
er.  In  eoDBegoence  of  an  order  bv  tbe  eommodore        .     ,, ,    —    .  _     .       .        ....         ,     .,      .  . 

(orblddlnx  certain  hIcs  of  alopa.  cannot  be  set  off        In  this  Red  Book,  at  p.  40,  there  la  the  fol- 
ia a  suit  by  the  United  Buies  upon  the  purser's  lowing  note  to  chapter  67,  which  treats  of  the 

S5e  sutote  of  U.rch  ■.  1T97.  which  allows  set-  P^'J,^'','**"''*''"'*  "^  '81fi 
eb,  bss  tor  lU  object  the  settlement  between  tbe  'Note.— Except    in    those    two    rar-     ["»» 

parties  of  their  mutual  accounts  or  debts.     But  tlculan   [which  are  mentioned  In  the  pace  to 

wrancB  or  torts  done,  and  SDJ  unliquidated  damiges  „hich  the  nnte   in  attu-hnil     ■.!»(  In  ntliarm  In 

Claimed,  have  never  beeo  pennllted  as  a  sst-off.  ^^."^  "'•  'I""  leattacheaj,  and  in  othere  m 

It  apHare,  also,  that  the  nverDment  Is  not  re-  which  they  have  been  expressly  amended,  theee 

■ponalble  for  a  wtona  commlfted  bT  one  officer  op-  regulations  are  now  In  full  force:   their  force 

when  sned  apoQ  his  bond  bj  the  Dnlted  Btstes.  °'    Congress    of    the    Tth    of    February,    IBIS, 
and   from   the   sanction   of  the   President   and 

THIS  ease  was  brought  up  by  writ  of  error  Secretary  of   the   Navy,   who   have  power  to 

from  the  Circuit  Conrt  of  the  United  State*  adopt  any  naval  regulations,  though  not  with- 

for  the  Eastern  District  of  Pennsylvania,  having  in  tne  purview  of  the  Act  of  1816,  if  not  vlolat- 

•4*]    'been    carried    there    from    the    District  ing  any  law  of  Congreas,  and  if  auppoied  by 

Court,  in  which  It  orlrinatad.  them  to  be  benefleW  In  their  operaUon." 
II  It.  •«.  «%t 


50                                     flunxKE  Oouvr  of  the  UnmD  BrAias.  lUt 

W«   will   nov  take   up   the  separate  credit*  chaaed  with  the  mooe?  of  the  gOTemment,  but 

which  were  claimed  by  the  defendant.  they   are   dilTerentlj   lituated   with   respect  ta 

lit.    ComnuBiion    for    drawing   bilU    of   ez-  the  commission  which  the  purser  receives  upon 

change.  their  Usue  and  consumption  by  the  ahip's  cmw. 

There  was  no  dispute  about  the  amount  of  There  was  no  dispute  in  this  case   about  th« 

btlla  drawn.    &  certiScate  of  Mr.  Dayton,  the  Srst   mentioned   class.     The   purser   claimed  a 

Fourth  Auditor,  stated  them  to  amount  to  $65,-  commissioD  of  ten  per  cent.,  which  was  allowed 

0T4.34i  that  they  were  drawn  on  the  Secretary  to  him  in  the  settlement  of  his  accounts.    The 

of  the  Navy,  at  rarioui  time*  from  the  24th  of  eontroveny  was  conflned  to  the  aecond  cliu. 

Uay,   ISer,  to  the   Bth  of  February,   1828,   by  In  May,  1B30,  the  frigate  Constitution  lailtd 

whom  they  were  duly  honored,  and  Uie  amount  for  the  Pacific.    She  was  commanded  by  Ctj. 

thereof   charged   to   Purser    Buchanan   on   the  tain  Turner,  and  the  defendant  was  the  purser, 

books  of  the  offic«.  On  board  of  her  was  Commodore  Claxton,  thi 

In  1826,  the  two  following  orders  were  Issued  commander    of    the    squadron    on    the    Pacilc 

by  the  Secretary  of  the  Navy,  in  the  lorra  of  a  station.    Early   in   the   year   IBIO,   Commottort 

letter  of  Instruction  to  the  fourth  auditor:  Claston   issued   an   order,   that,   upon   clotbiij 

"Navy   Department,  Bth  November,   1826.  tslten  from  the  private  stores  of  the  pumr, 

"Sir,— Instructions     have     been    transmitted  ^'^"^  should  not  be  chained  a  greater  advasM 

to  the  commanders   of  our  several   squadrons  than    Un    per    cent.      Tie    defendant    remoo- 

abroad,  to  obtain  the  funds  required  for  their  "trated,  and  «  long  correspondence  ensued;  but 

support  from  the  navy  agent  near  their  respec-  ■>«  ""  compelled  to  submit,  and  during  ttie 

tive  States.  ''"t  of  the  voyage  ha  disposed  of  his  stores  at 

"No   percentage   or   premium    will   hereafter  that  advance,  instead  of  the  larger  premium  ta 

be   aUowed    to   officera   of   any   grade   making  "^lich    he   considered   himseif   entitled.     It  ii 

di>ttB  upon  the  department,  unless  they  are  too  unneeeasary    to   slate   the  particulan   of  tlu 

remote  from  the  residence  of  any  navy  agent  claim,  or  the  reasons  on  which  It  was  founded, 

to  procure  the  money.                                    "  because  the  court  did  not  consider  it  a  proper 

"l  am,  respectfully,  etc,  setoff  in  this  action,  even  If  the  allegationi  of 

(Signed)                   "Samuel  L.   Southard.  the  defendant  had  been  well  founded. 

-Tobias  Watklns,  Esq.,  Fourth  Auditor  of  the  "The  ""'t  was  brought  by  the  United  ('11 

Treasury."  States,  in  the  District  Court,  m  May,  18M.   It 

"I  certify  the  foregoing  to  be  a  true  copy  of  ""»  ""  "ti*""  ot  debt  brought  upon  the  three 

K  letter  from  the  Navy  Department,  on  Hie  in  bonds  mentioned  in  the  commencement  of  tUi 

this  office.                                   A.  O.  Dayton.  statement.     The   defendant    pleaded    non  ol 

"Treasury   Department,   Fourth   Auditor's   Of-  factum   and   performance,   and  claimed   to  i« 

fice,  July  6,  1644."  °^    the    items    of    account    above    mentiontd, 

'"M.,..,.'  n..      i_     t     iiwi.    w          looa  which  had  been  rejected  by  the  accounting  of- 

°"' — 1°  reply   to  the  inquiry  contained  in  f„i|__;__  ,„_,„„-„» 

Vf}            ?,  "•••'".","•  '"»■  'ke  once™  ,  ^^^     ,^    ^  j     ,j     j,,„a„,  J 

*^'fRl«,-fl               ^L^Il   T     «^,'.K..»t  ""der   bit   old   bond,   and    under   the    dated 

-r„ki!.'^Sl.u  .     m.      F^  Itir  !°"S"^'   ,  Merch   1,   1844,  end  .bieh  ».„   dienllo.ed  U 

-Totau    Weltone,    E.,,    Fonrtb    And.tor    ol  the  teeoicilemint  .1  bi.  na-onnl.  b,  th,  Tnu- 

ireaaury       ,,....                    ,  ury  Department,  bearinn  date  on  the  27th  af 

a  Wtur;ljm''^h:"N^^De*?a^m'enron"£  fi^  ^']:^Ti±.'i^Jr:^'^.Zt 

^i:^   Denartment    Fourth^' iLlK'^Of  ^^   "-''■    ™Z  el'i^^^ed^'LlSwS"^  S 

fi        T^.^'^iiSr-     '        ^^   Auditor's   Of-  noted  as  of  the  date  when  they  originated, -iti 

nee,  JUij  o,  1H«.  ^  ^ig^  j„  ^„jj^  adjustment  under  his  respet- 

2d.   Charge   of  commission   on   payment*   to  tive  bonds.                               H.  M.  Watta, 

mechanics  and  laborers  at  the  navy  yard,  Pen-  "Of  special  Counsel  for  PlalDtift. 

■acola.    These  payments  were  made  from  Oc-  "G.  M.  Wharton, 

tober,  183S,  to  December,  1837,  and  amounted  "For  the  Defendant 

to  $91,0tfi.00,  on  which  a  commisaion  of  Zy,  per  "May  ISth,  1S4S.'' 

cent,  was  charged.  The  counsel  for  the  United  States  thca  rf- 

'The  Blue  Bm>lc,  at  page  100,  when  treating  fered  In  evidence — 

of  the  duties  of  a  purser,  said:  "Every  purser  I.  The  above  agreement, 

of  a  yard  shall  settle  hia  accounts  at  the  treas-  2.  The  three  bonds  of  the  defendant, 

wy   every   twelve  months,"   etc.,  etc.     But   it  3.  The  treasury  transcripts,  which  exhibited 

nowhere   recognized   the   allowance   of   a   com-  a  balance  due  by  the  defendant  to  the  Uaitid 

mission.  States  of  tll,63S.fiO,  with  Interest  from  the  lit 

3d.  Loss  of  commissions  and  depreciation  of  of  March,  1844. 
property.  The  evidence  on  the  part  of  the  defendsBt 
4th.  Loss  of  commissions  on  sale*  of  slops,  consisted    of    the    correspondence    which   hid 
These  two  Items   belong  to  the   same  head,  passed  between  himself  and  Commodore  CUi- 
and  must  be  treated  together.  ton  and  others;  and  also  testimony,  oral  *ai 
The  ship's  stores  under  the  purser's  control  documentary,  upon  the  respective   bindiag  st- 
are of  two  kinds,  called  public  stores,  or  slops,  thority  of  the  Blue  and  Red   books;  and  sIn 
and  prfvate  storM.   Both  descriptions  are  pur-  upon  the  custom  pud  usage  of  the  navy  *itk 
999  Howard  I. 
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respect  to  pursers'  commissions.  Upon  the  last 
point,  the  United  States  produced  a  great  deal 
of  counter  eWdence. 

The  evidence  being  closed  on  both  sides,  the 
counsel  of  the  plaintiffs  then  and  there  re- 
spectfully prayed  the  court  to  charge  the  jury — 

1.  That  the  rules,  regulations,  and  instruc- 
tions for  the  naval  service  of  the  United  States, 
prepared  by  the  Board  of  Naval  CSommission- 
ers,  and  approved  by  the  Secretarv  of  the 
Navy,  on  the  17th  of  September,  1817,  and 
particularly  those  under  the  head  of  "Pursers," 
88*]  Nos.  12,  13,  14,  were  in  fall  force,  and  *ob- 
ligatory  on  defendant  during  the  time  he  served 
AS  purser  on  the  Pacific  station,  from  1830  to 
1842,  under  Commodore  Qaxton. 

2.  That  defendant  had  no  right  to  issue  slops 
wearing  apparel,  or  materials  of  which  wear- 
ing apparel  was  made,  at  a  greater  profit  than 
ten  per  centum. 

8.  That  the  issue  of  slops  and  private  purser's 
■tores  was  under  the  control  of  the  commander, 
and  that  it  was  his  right  and  duty,  if  he  thought 
the  interests  of  the  government  and  the  crew 
required  it,  to  restrict  such  issues  of  private 
stores. 

4.  That  if  the  jury  believe  that  upwards  of 
■eventy  pieces  of  silk  handkerchiefs  were  is- 
sued from  the  purser's  stores  without  the  ap- 
proval of  the  commander,  such  an  issue  was 
contrary  to  the  regulations  of  the  service,  and 
fustified  the  commander  in  restricting  the 
future  issues  by  the  purser. 

6.  That  the  order  of  Commodore  Claxton 
and  Captain  Turner  to  Purser  Buchanan,  to 
limit  his  profit  to  ten  per  cent,  on  the  cost  of 
slops  and  wearing  apparel,  and  the  materials 
of  which  wearing  apparel  was  made,  was  con- 
formable to  law  and  the  regulations  of  the 
naval  service. 

6.  That  the  United  States  are  not  responsible 
to  the  defendant  for  any  supposed  loss  of  com- 
missions and  depreciation  of  property  arising 
out  of  the  enforcement  of  the  above  order,  or 
the  conduct  of  Commodore  Qaxton. 

7.  That  if  the  order  of  Commodore  Claxton 
was  illegal,  and  loss  actually  resulted  to  the  de- 
fendant, the  United  States  would  not  be  re- 
sponsible in  this  action. 

8.  That  damages  arising  out  of  torts  cannot 
be  set  off. 

0.  That  unliquidated  damages  arising  out  of 
the  conduct  of  Commodore  (Saxton  to  defend- 
ant cannot  be  set  off  against  the  claim  of  the 
United  States  in  this  suit. 

10.  That  defendant,  in  an  action  against  him 
by  the  government,  cannot  set  on  a  claim 
which  depends  upon  the  pleasure  of  the  gov- 
ernment, and  is  not  susceptible  of  legal  en- 
forcement. 

11.  That  the  defendant  cannot  set  off  pro- 
spective profits,  which  he  might  have  made  if 
he  had  been  permitted  to  sell  to  the  crew  with- 
out restraint;  nor  is  the  government  responsi- 
ble for  any  depreciation  of  property. 

12.  That  there  can  be  no  usage  recognized 
by  our  courts  which  is  contrary  to  law,  and 
that  the  evidence  given  by  defendant  of  a 
practice  to  charge  twenty -five  per  cent,  on 
wearing  apparel,  and  materials  of  which  wear- 
ing apparel  is  made,  is  of  a  practice  contrary 
thereto. 

18.  That  tho  ehargt  of  two  and  a  half  per 
IS  Ii.  ed. 


cent,  by  defendant,  for  drawing  bills  of 
change  upon  the  government,  is  not  warranted 
by  law,  and  ought  not  to  be  allowed. 

*14.  That  the  charge  of  commissions  [*80 
by  defendant  for  disbursing  money  of  the  gov- 
emment,  in  payment  of  m^anics  and  laborers 
at  the  navy  yard,  Pensacola,  is  not  warranted 
by  law,  and  ought  not  to  be  allowed. 

15.  That  the  orders  of  the  Secretary  of  the 
Navy,  of  the  20th  of  March,  1840.  and  2d  ot 
December,  1840,  were  not  intended  by  the 
Secretary,  nor  do  they  or  either  of  them  con- 
tain any  assumption  or  agreement  on  the  pan  ot 
the  government,  to  pay  any  loss  of  commissions 
or  depreciation  of  property  complained  of  by 
Purser  Buchanan. 

16.  That  the  United  States,  by  the  agree 
ment  filed  bv  the  counsel  of  both  parties  in  this 
cause,  and  the  evidence,  is  entitled  to  recover  a 
verdict  for  the  sum  of  $11,635.60,  with  interest 
from  March,  1844,  as  appears  by  the  Treasurer's 
transcript  referred  to  in  said  agreement. 

And  the  learned  judge  charged  the  jurr. 

And  thereupon  the  counsel  for  the  plaintiffs 
excepted  to  said  charge  generally,  and  to  every 
part  thereof,  and  in  addition  to  such  ffenenU 
exceptions,  and  without  prejudice  ttiereto, 
specified  the  following  exceptions,  viz.: 

That  the  said  judge,  in  answer  to  the  first, 
second,  third,  fourth  and  fifth,  and  twelfth 
prayer  for  instruction,  charged  the  jury — 

"That  the  commander  of  a  vessel  of  war  has  a 
right  to  issue  orders  in  relation  to  the  discipline 
of  his  ship,  and  the  conduct  of  his  officers  on 
board,  and  to  enforce  these  orders,  he  being  re- 
sponsible for  any  abuse  of  it.  It  is  also  his  right 
to  control  the  issues  of  stores  by  the  purser,  and, 
if  he  thought  the  interest  of  the  government  or  of 
the  crew  required  it,  to  restrict  the  issues  of 
such  stores  to  a  proper  quantity;  but  he  had  no 
right  to  reduce  or  control  the  prices  at  which 
such  stores  should  be  issued,  that  being  fixed 
by  the  rules  and  regulations,  and  the  usages 
and  customs,  of  the  navy.  Was  there,  then,  a 
fixed  price  or  rate  of  advance  which  the  purser 
had  a  right  to  charge  on  these  articles,  and  if 
so,  what  was  it?  ^d  was  it  charged  by  the 
order  of  Commodore  Claxton? 

"On  behalf  of  the  United  States,  it  is  con- 
tended that  the  rules  and  regulations  prepared 
by  the  Board  of  Navy  Commissioners,  and 
published  in  1818,  were  in  full  force,  and  that 
by  these,  'all  articles  of  wearing  apparel,  and 
materials  of  which  wearing  apparel  is  made,  to 
be  charged  as  slops,'  and  an  advance  of  ten  per 
cent,  only  allowed. 

"It  is  admitted,  that,  so  far  as  these  rules 
and  regulations  are  not  opposed  to  an  act  of 
Congress,  and  subsequent  rules  and  regula- 
tions, they  are  in  force;  but  it  is  contended  that 
these  *do  not  extend  to  the  private  stores  *[90 
of  the  purser,  but  only  to  those  purchased  by 
the  government;  or  if  they  do,  that  the  rule  is 
superseded  by  the  regulations  issued  in  1832, 
which  were  in  full  force  in  1839-40. 

"I  deem  it  unnecessary  to  detain  you  by  an 
examination  of  the  first  view,  as  I  think  the 
last  is  correct;  although  the  rule  or  section  re- 
ferred to  in  the  Red  Book,  on  the  face  of  it, 
purports  to  bear  date  27th  July,  1809,  and  may 
have  been  suspended  by  the  rules  of  1818,  as  to 
I  which,  however,  it  is  unnecessary  to  decide. 
I  consider  the  incorporation  of  it  in  the  rule  ot 
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1S3!  *M  a  ncv  fuue  of  that  dtte,  and  binding  :he  sllentlona  oq  part  of  the  dafendut  to  ten 

from  the  tiiii«  of  itt  promulgation,  although  it  jcen  fuTlj  made  out  by  tbe  eTidence,  jtt  tUa  to 

maj  conflict  vitb  the  rulas  of  1B18.  lot  Buch  a  claim  as  can  be  act  off  aninM  tfaa 

"Each  BQCCeiaiva  tecretary  or  bead  of  a  de-  lemand  of  the  government  in  thii  aeUon.  HoV' 

partment  luu  the  same  right  as  hii  prcdecesBOr  tver  this  might  be  in  suit*  bettreen  iadJvldiiala, 

to  give  a  conBtruction  to  the  law*  or  reguIat-onB,  :he  government  of  the  United  8tat«a  doci  not 

or  uitagea,  of  the  busineaa  of  Ua  department;  'eaort  to  t«chnicalttie*  to  aoraen  it  from  a  jnat 

and  the  construction  given  bj  the  last  will  Ik  ilaim   bf  any  of  its  dtizena.     Ttte  Act  of  3d 

binding  until  changed  by  his  succeBBOr.     Thii  March,  1707,  directs,  not  onlv  that   legal,  but 

eonstruction   of    the    rules   of    1S32    has    been  .hat  equitable  credits  should  be  allowed  to  tht 

adopted,  not  only  by  tbe  accounting  oCBcers  of  lebtora  of  the  United  States  by  the  proper  olE< 

the  government,  but  bf  Congress.     See  an  Act  %rs  of  the  Tresaury  Department,  and  if  theg 

for   the   relief    of    B.    B.    &bbit,    March    2d,  liiallowed,  that  thej  may  be  given  in  evidenct 

1833.     The  rules  of  1S32  provide  that  twenty-  it  the  trial;  and  this  whether  the  credits  ariH 

live  per  cent,  should  be  allowed  upon  articles  lut  of  the  particular  transaction  for  which  ht 

of  secondary  necesaity,  embraoiiig  it,  eta.     Bee  warn  sued,  or  any  distinct  or  independent  trani- 

Eed  Book,  p.  18.  iction,  which  would  constitute  a  legal  or  eqid- 

"Are  these  articles  of  private  clothing,  and  table  offset  or  defense,  in  whole,  or  in  part,  at 

the  materials  of  which  such  clothing  Is  made,  the  debt  sued  for  by  the  United  Statea. 

such  as  are   furnished   by   pursers,  articles  of  "If,  therefore,  you  believe  the  defendant  has 

secondary  necessity!    This  is  a  question  for  the  lustained  injury  by  the  order  of   Commodon 

jury  to  determine.     From  the  evidence,  it  ap-  ITIaxton,   which,  according  to  these   principle^ 

pears  that  the  articles  furnished  by  the  purser  'as  contrary  to  law  in  limiting  the  prices,  aad 

are  of  a  flner  material  than  those  provided  by  ivhich  order  was  subsequently  approved  by  tlis 

the  government,  and  have  generally  been  con-  Secretary  of  the  Navy,  having  a  full  Icnowl- 

sidered   in   the  service   as  a   holiday   or   thore  )dge  of  the  facts,  you  will,  from  the  evidence, 

dress  for  the  seamen.     They  are  not  required  iscertain  the  amount  of  such  toss,  and  credit 

to  purchase  them,  but  do  so  at  their  own  pleas-  the  defendant  with  it  as  an  equitable  detenn 

ure.    A  number  of  witnesses  have  been  exam-  igaiast  the  claim  of  the  government.    In  aacar- 

fned,  who  proved  it  to  have  been  the  custom  tainin^  this  amount,  you  will  recollect  that  Uh 

and  usage  to  charge  upon  these  articles  an  ad-  |>rohibition  of  Commodore  Claxton  aa  to  pries 

Tance  of  twenty-five  per  cent,  and  that  they  uipUed  only  to  clothing,  or  materials  of  which 

were  considered  of  secondary  necessity.     It  is  clothing  is  made,  and  to  no  other  articles  of 

true  there  can  be  no  usage  recognized  by  the  lecondary  uecesaity." 

courts  which  la  contrary  to  law.    Usage  cannot  *In  answer  to  the  tenth  and  eleTenth  [*•! 

•Iter  the  law,  but  it  Is  evidence  of  the  construe-  prayers   of   the   plaintilTs   for   instruction,  tin 

tion  given  to  it;  and  when  the  usage  is  estab-  |Udse  charged  the  jury: 

tiaheo.   It  regulates   the   rights   and   duties   of  "It  Is  incumbent  on  the  defendant  to  satlifj 

those  who  are  wilUn  ita  limita.    But  it  Is  said  fwi  of  the  amount  of  credit  to  which  he  is  ea- 

a   different   eonstruction    was   given    to    these  titled  under  this  bead.     In  estimating  it,  yon 

regulations  by  Secretary  Paulding,  and  that  he  ire  to  allow  only  the  actual  lose  sustained  bj 

confirmed  the  view  and  construction  of  Com-  him,  and  not   any   prospective   or   antidpalM 

tnodore  Gazton.  proOts  which  ml^ht  have  been  made  by  the  de- 

"If   the   order  of   Commodore   Claxton   had  Fendant,  supposing  his   whole   stock    to  lian 

been    confined    to    supplies    purchased    subae-  been  sold  at  the  prices  claimed  by  bim. 

quent  to  the  receipt  ot  this  general  order,  then  "If,  in  consequence  of  this  order,  the  geodi 

uiere  might  have  been  force  in  this  argument;  remaining  on  hand   were  injured  or   damaged, 

f  1*]  but  no  'change  of  a  usage,  even  by  au-  he  is  entitled  to  recover  the  amount  of  such 

thority,   can   have   a   retrospective   effect,   but  damage;   but  the  jury  will  determine  whether 

must  be  limited  to  the  future."  luch   damage   was   caused   by   this   order,  and 

And  In   answer   to   the   dxth   and   fifteenth  whether  the  sales  were  lessened  In  quantities  ia 

prayers     for    Instruction,    the    learned    judge  consequence   of   the   reduction   of    price.      Th« 

charged  tha  jury:  salea  made  on  shore,  and  those  to  other  porsei*, 

"It   la,   howerer,   said,   supposing  aU    these  are  not  such  sales  as  would  entitle  nlm  l« 

doings   by   Commodore   Claxton   to   have   been  charge   tbe   government   with    the   advance  el 

wrong,  still  the  government  Is  not  liable  for  bis  twenty-five  per  cent,  on  cost;  but  if  made  boss 

acts,  and  tberefcre  the  defendant  is  not  entitled  Dde,  with  a  view  to  reduce  an  anticipated  lot*, 

to  a  set-off  in  this  action,  although  he  may  have  he  will  be  entitled  to  be  made  good  hla  actual 

sustained  damages  by  them.      For  the  purpose  loss  on  suoh  sales." 

of  this  case,  and  with  a  view  of  obtaining  your  in  answer  to  the  thirteenth  and  fourteen^ 

Tcrdict  on  the  merits  of  this  claim,  I  sUte  the  prayers  of  the  plaintiff*  for  instructiona  to  tbe 

law  to  be,  that  Commodore  Claxton  was  the  :„__  jj,,  juj™  charged: 

agent  of  the  government  in  all  this  transaction,  ..^he  second  and  third  items  of  claim  are  for 

md  although  Ws  acta  may  not  have  been  preri^  commissions  on  moneys  paid  by  tbe  defendsnl 

ously  authorise  by   ">*  «?V™S;?^y^^  »  to  mechanic  and  laWe«,  «l4n  statimwl  si 

^X'1?a^r:rth   a   Wl'^k^Jw'e^^^K  JO.  navy  y.rd  at  Pens.«.la,from  Octob^JO^ 

facta,  aa  th«  appear  to  have  bee^then  the  to  ^"J*^',  •^^i  "*  »  c"""!-'?"  «"  A* 

government   b  responsible   for  any   loss   occa  amo™t  of  bills  of  exchanges  drawn  by  hiai  m 

sioned  by  Us  order*  so  ratified  or  confirmed."  'he  government,  from  May,  1827,  to  Febrwy, 

In  answer  to  the  seventh,  eighth,  and  ninth  1830. 

prnyers   of  the   plaintiffs   for   instruction,   the  "These  are  alleged  to  be  extra  aerriess,  tM 

Juilge  ebmimd  tbe  Jnr?:  which,  by  the  custom  of  the  d^ahment,  it  k 

"Ag^  li  Im  Motradad,  thati  nnoiliit  iJS  «iittMn&  tn  «xtia  eompenaattoB. 
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"From  the  rules  and  regulations  of  1818,  and 
1832,  as  given  in  evidence,  it  appears  tliat  both 
the  drawing  of  bills  of  exchange  by  the  pursers 
when  abroad,  and  the  payment  of  mechanics 
and  laborers  by  them,  when  stationed  at  navy 
yards,  were  duties  devolved  on  and  usually  per- 
formed by  pursers. 

"But  if,  from  the  evidence,  the  iury  believe 
that  Uiese  duties  were  required  of,  and  were 
performed  by,  the  defendant,  over  and  above 
the  regular  duties  of  his  appointment,  and  that 
it  has  been  the  practice  of  the  government  or 
Navy  Department  to  allow  to  pursers  compen- 
sation or  commissions  over  and  above  the  regu- 
lar pay,  and  that  the  defendant  took  upon  him- 
self the  labor  and  responsibility  of  such  pay- 
ments and  drawing  of  bills,  with  an  under- 
standing on  both  sides  that  he  should  be  com- 
gensated  for  the  same  as  extra  services,  then  it 
I  competent  for  the  jury  to  allow  such  sum  as 
they  may  find  to  be  reasonable  and  conformable 
to  the  general  usages  of  the  government  in 
like  cases.  But  the  custom  ana  usage  which 
98*]  has  been  'invoked  by  the  defendant  in 
his  favor,  must  also  operate  when  it  is  estab- 
lished against  him.  The  usage,  to  be  binding, 
must  be  uniform,  and  be  applicable  to  all  om- 
eers  of  the  same  grade,  under  similar  circum- 
stances. It  is  not  sufficient  that  one,  two,  or 
half  a  dozen  officers  have  been  allowed  an  extra 
compensation  for  such  services,  unless  the  rule 
was  a  generaJ  one,  so  that  each  officer  perform- 
ing the  service  might  be  supposed  to  rely  on 
the  known  practice  of  the  government  to  allow 
extra  compensation  at  the  time  the  service 
is  performed.  The  iury  will  say,  whether  the 
few  cases  in  which  extra  compensation  is 
proved  to  have  been  allowed  are  not  rather  ex- 
ceptions to  the  general  rule  of  refusing  such 
eompensation,  than  proof  of  the  rule  itself. 

''My  opinion  is,  that  the  weight  of  the  evi- 
dence is  against  the  claim  of  the  defendant  for 
either  of  these  items." 

And  thereupon,  the  counsel  for  the  said 
'  plaintiffs  did  then  and  there  except  to  the  afore- 
said charge  and  opinions  of  the  said  judge,  on 
the  several  points  upon  which  his  instructions 
were  prayed  for,  to  the  Jury.  And  inasmuch 
as  the  charge  and  opinions,  so  excepted  to,  do 
not  appear  upon  the  record,  the  said  oounsel 
for  the  plaintiffs  did  then  and  there  tender  this 
bill  of  exceptions  to  the  opinion  of  the  said 
judge,  and  requested  the  seal  of  the  said  judge 
should  be  put  to  the  same,  according  to  the 
form  of  the  statute  in  such  cases  made  and  pro- 
vided. And  thereupon,  the  said  judge  being 
so  requested,  did  put  his  seal  to  this  bill  of  ex- 
ceptions, pursuant  to  the  aforesaid  statute  in 
such  cases  made  and  provided. 

[L.  S.]  Archibald  Randall, 

District  Judge. 

The  jury  under  the  above  instructions  of  the 
eourt,  found  the  following  verdict: 

"We,  the  jury,  impaneled  in  the  case  of  The 
United  States  v.  McKean  Buchanan,  a  purser 
in  the  navy,  find  that  there  is  due  by  the  plain- 
tiffs to  the  defendant  the  following  sums,  to 
wit: 

*H>>mmissions  on  the  payment  of 
mechanics  and  laborers  at  the 
navy-yard,  Pensacola $2^6.38 

"Interest  on  the  same IfiSiLOO 
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"Commissions    on    drawing    Mils    of 

exchange  1,826.1 

Interest  on  the  same 1,466.00 

Loss  on  sales  on  board  the  frigate 

Constitution 886J(2 

Loss  of  commissions 6,277.48 


(( 


<( 


u 


'Deduet  government  claim 


$12,044.22 
11,636.60 


'a>ae    Purser    Buchanan  $608.72* 

*The  oounsel  for  the  United  States  [*94 
then  moved  for  a  new  trial,  objecting,  amongst 
other  things,  to  the  allowance  of  interest,  where 
no  such  claim  was  made  by  the  defendant. 
Whereupon  the  counsel  for  the  defendant  filed 
a  remittitur  for  the  two  sums  of  interest, 
amounting  together  to  the  sum  of  $2,478,  and 
agreeing  that  a  judgment  might  be  entered 
against  him  in  favor  of  the  United  States  for 
$2,148.99. 

The  court  overruled  the  motion  for  a  new 
trial,  and  directed  a  judgment  to  be  entered  ac* 
cordingly. 

By  the  above  bill  of  exceptions,  the  case  was 
carried  to  the  Circuit  Court,  which,  on  the  9th 
of  November,  1846,  affirmed  the  judgment  of 
the  District  Court. 

The  United  States  brought  the  case  up,  by 
writ  of  error,  to  this  court. 

It  was  argued  by  Mr.  Gillet  and  Mr.  Johnson 
(Attorney -General)  for  the  Unit^  States,  and 
Mr.  0.  M.  Wharton  and  Mr.  Dallas  for  the  de- 
fendant in  error. 

The  brief  filed  by  the  Attorney-General  made 
the  following  points: 

1.  That  the  court  erred  in  the  charge  given 
as  to  commissions  on  bills  drawn  by  the  defend- 
ant, and  payments  made  by  him  to  mechanics 
and  laborers  at  the  navy  yard ;  because,  whether 
these  commissions  were  to  be  allowed  was  a 
question  of  law  for  the  court,  depending  upon 
the  rules  and  regulations  of  the  navy,  wmch  do 
not  warrant  them.  Ist.  By  the  rules  and  reg- 
ulations it  was  the  defendant's  duty  to  perform 
the  services  for  which  the  charges  were  made. 
2d.  No  parol  evidence  was  admissible  to  the 
contrary.  3d.  And,  in  fact,  there  was  no  evi- 
dence from  which  the  jury  were  at  liberty  to 
infer  that  the  services  for  which  the  charges 
were  made  were  extra  to  those  which  he  was  in 
duty  bound  to  perform  under  the  rules  and  reg- 
ulations, or  that  there  was  any  practice  or  us- 
age under  which  he  could  be  paid  for  the  same. 
4  Howard,  80;  2  Wash,  a  C.  24;  8  lb.  149; 
Gilpin,  872;  6  Binn.  417. 

IL  That  the  court  erred  in  charging  the  jury 
that  the  rules  on  the  subject  of  pursers'  com- 
missions on  supplies  furnished  to  the  crew,  es- 
tablished by  the  Blue  Book  of  1818,  were  super- 
seded and  repealed  by  the  republication  of  the 
rule  of  1800,  in  the  Red  Book  of  1832;  whereas 
the  Red  Book  declares  that  the  rules  contained 
in  the  Blue  Book,  except  in  two  particulars 
mentioned,  and  others  which  have  been  ex- 
pressly amended,  were  in  full  force  for  the  rea- 
sons assigned.  That  the  regulations  as  to  pur- 
sers' commissions  on  articles  furnished  to  the 
crew  in  the  Blue  Book  are  questions  of  law, 
and  the  true  construction  *of  them  is,  [*95 
that  pursers  are  entitled  to  dispose  of  slo|>s,  aad 
articles  of  wearing  apparel,  and  of  materials  of 
which  it  is  made,  at  a  commission  or  profit  of 
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ten  per  cent.  only.  That  the  regulation  of 
1809,  allowing  twenty-five  per  cent,  upon  arti- 
eles  of  secondary  necessity,  if  it  ever  included 
wearing  apparel,  or  materiais  of  which  it  is 
made,  was  superseded  and  repealed  by  the  reg- 
ulations of  1818,  which  directed  them  to  be 
charged  as  slops,  and  was  not  revived  by  the 
republication  in  1832.  And  that  the  secondary 
articles  mentioned  in  the  regulations  of  1809 
were  defined  in  the  regulations  of  1818  to  be 
soap  and  the  other  articles  enumerated  (wear- 
ing apparel,  or  materials  for  it,  nor  being 
among  them),  and  upon  these,  by  the  regula- 
tions of  1818,  pursers  were  to  be  allowed  to 
charge  twenty-five  per  cent,  profit. 

IIL  That  the  court  erred  in  charging  the 
jury  that  the  unliquidated  damages  for  com- 
missions and  losses  could  be  set  off  in  this  ac- 
tion at  all;  and  also  erred  in  charging  that  the 
United  States  were  liable  for  them,  if  incurred 
by  Commodore  Claxton ;  and  in  stating  the  law 
to  be,  that  the  Commodore  was  the  agent  of  the 
government;  and  that  although  his  acts  may 
not  previously  have  been  recognized,  vet,  if 
they  were  afterwards  ratified,  with  a  full  knowl- 
edge of  the  facts,  as  they  appear  to  have  been, 
then  the  government  is  responsible  for  any  loss 
occasioned  by  his  orders,  so  ratified  or  con- 
firmed. 9  Pet.  319;  2  Wash.  C.  C.  131,  161; 
13  Wend.  139,  166,  167;  4  Mason,  482;  6  lb. 
426,  439;  10  Pet.  80;  4  S.  ft  R.  249;  6  S.  &  R. 
122;  10  S.  ft  R.  14;  4  WatU  ft  Serg.  206,  214. 

IV.  That  there  was  error  in  the  judge's 
charge,  in  answer  to  the  tenth  and  eleventh 
prayers;  Ist.  Because  the  tenth  was  not  grant- 
ed when  it  should  have  been;  and,  2d.  Because 
that  part  of  a  charge  in  which  he  told  the  jury 
that  the  sales  made  on  shore  and  those  to  other 
pursers  are  not  such  sales  as  would  entitle  him 
to  charge  the  government  with  the  advance  of 
twenty-five  per  cent,  on  cost;  but  if  made  bona 
fide,  with  a  view  to  avoid  an  anticipated  loss, 
he  will  be  entitled  to  be  made  good  his  actual 
loss  on  such  sales,"  was  erroneous — the  United 
States,  under  the  circumstances,  not  being 
liable  for  such  loss,  as  the  jury  were,  by  this 
instruction,  authorized  to  charge  them  with. 

V.  That  the  court  erred  in  allowing  the  de- 
fendant to  turn  the  verdict  in  his  favor  into  a 
verdict  against  him,  by  allowing  him  to  remit, 
without  the  consent  of  the  United  States,  and 
by  entering  up  judgment  in  their  favor  without 
their  consent,  and  contrary  thereto.  And  be- 
cause the  said  judgment,  even  as  so  corrected, 
is  erroneous,  as  it  includes  commissions  on 
96*1  drawing  ^bills  and  making  payments  to 
mechanics  and  laborers  at  the  navy  yard,  and 
losses  on  alleged  sales  on  board,  and  loss  of 
commissions. 

The  brief  of  the  counsel  for  the  defendant  in 
trror  presented  the  following  points: 

1.  That  at  the  time  when  the  alleged  claim 
of  the  government  against  the  defendant,  and 
the  alleged  credits  of  the  defendant,  arose,  there 
was  no  law  of  the  United  States  expressly  de- 
ilnhig  the  duties  or  the  emoluments  of  a  purser 
in  the  navy  of  the  United  States;  but  that  the 
said  duties  and  emoluments  were  regulated  by 
the  rules  and  regulations  of  the  navy,  by  orders 
from  the  Navy  Department,  and  by  usage  or 
custom. 

2,  That  the  rules  and  regulations  prepared 
bjr  the  BotLid  of  Navy  ComnuaBionera,  and  pub- 
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lished  in  1818,  called  the  BliM  Book,  did  not 
extend  to  the  private  stores  of  the  purser,  but 
only  to  those  purchased  by  the  government, 
and  were  not  the  rule  regulating  the  charge  of 
conunissions  by  the  defendant  on  the  ssle  of 
private  clothing,  or  the  materials  of  which  it 
was  made,  or  of  tea,  suear,  and  tobacco,  during 
the  period  in  which  the  present  controversy 
originated. 

3.  That  the  said  rules  of  1818,  if  ever  appli- 
cable to  said  subject  matters,  were  superseded 
to  that  extent  by  the  rules  of  1832,  called  the 
Red  Book;  and  that  these  latter  rules  regulated 
the  duties  of  the  defendant  and  his  emoluments, 
as  to  the  said  subject  matters  of  controversy  ia 
this  suit. 

4.  That  there  is  no  error  in  law  in  the  chai^ 
of  the  district  judge,  nor  in  the  record,  upon 
the  subject  of  the  credits  claimed  by  the  de- 
fendant for  commissions  on  paying  mechaales 
and  laborers  at  the  Pensacola  navy  yard,  sad 
on  drawing  and  negotiating  bills  of  axchanse; 
that  the  said  claims  of  the  defendant  depended 
upon  the  finding  by  the  jury  of  certain  facts  ia 
relation  to  which  evidence  had  been  submitted 
on  both  sides,  and  that  the  finding  of  thoie 
facts  conclusively  establishes  the  right  of  the 
defendant  to  claim  said  credits. 

6.  That  this  court  cannot  revise  the  flinding 
by  the  jury  of  the  facts  in  controversy,  nor 
grant  a  new  trial,  nor  reverse  the  judgment  be- 
low, except  for  error  in  law  appearing  on  the 
judge's  charge,  or  on  the  record. 

6.  That  the  defendant  was  entitled  to  all  the 
emoluments  of  his  office,  which,  by  express  or 
implied  contract  with  the  United  States,  be- 
longed thereto;  and  that  the  existing  regula- 
tions of  the  naval  service,  and  the  existing  cus- 
tom and  usage  of  the  navy,  defined  and  formed 
a  contract  between  the  government  and  the  de- 
fendant in  this  respect. 

*7.  That  the  defendant  properly  ex-  [*97 
pended  the  money  which  he  received  from  the 
United  States  for  that  purpose,  and  with  which 
he  is  charged  in  account,  and  which  ia  sought 
to  be  recovered  back  from  him  in  this  suit,  is 
the  purchase  of  Uie  customary  private  stores; 
and  that  he  was  entitled  to  sell  said  stores,  is 
conformity  with  the  rules  of  the  ship,  to  the  of- 
ficers and  crew  of  the  Constitution,  at  prices 
regulated  by  the  existins  rules  and  usage  of  the 
service;  and  that  he  could  not  lawfully  be  com- 
pelled to  sell  them  at  lower  rates,  nor  without 
a  breach  of  the  contract  with  him. 

8.  That  defendant,  as  an  inferior  officer,  wu 
by  law  obliged  to  submit  to  the  orders  of  Com- 
modore Claxton  in  the  premises;  and  that  by  so 
submitting  he  lost  none  of  his  rights  as  purser, 
but  is  entitled  to  assert  them  in  this  suit. 

9.  That  the  ratification  of  the  said  CommO' 
dore's  conduct  in  the  premises  by  the  Secretary 
of  the  Navy,  with  a  full  knowledge  of  the  facts, 
rendered  the  United  States  liable  for  any  lose 
sustained  by  the  defendant  resulting  from  a 
breach  of  contract  as  aforesaid,  and  from  Uie 
orders  of  said  Commodore,  so  ratified;  and  thst 
the  Secretary  liad  no  right  to  diminiah  the  es- 
tablished rates  of  profit  with  respect  to  storM 
purchased  by  defendant  prior  to  such  dimlov- 
lion. 

10.  That,  under  the  evidence  in  the  cause,  it 
waa  right  to  submit  to  the  jury,  aaaqueetioo 
of  fact,  what  were  "artiolea  of  secondary  B^ 
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itj^;  and  also  to  charge  them,  that,  if  thej 
were  satisfied  from  the  evidence  of  the  exist- 
ence of  a  usage  to  consider  clothing,  and  the 
materials  whereof  clothing  is  made,  as  such  ar- 
ticles, and  to  charge  an  advance  thereon  of 
twenty-five  per  cent.,  such  usage  was  evidence 
of  the  construction  given  to  the  law,  and  ref- 
lated the  rights  and  duties  of  those  acting 
within  iU  limiU. 

11.  That  there  was  no  error  in  charging  that 
the  defendant  was  entitled  to  a  credit  for  the 
actual  loss  proved  by  him  to  have  been  sus- 
tained in  consequence  of  being  compelled  to 
sell  his  stores  at  the  advance  of  ten  per  cent, 
only,  if  he  were  authorized  to  charge  an  ad- 
vance of  twenty-five  per  cent,  on  the  same. 
Nor  in  charging  that  he  was  entitled  to  such 
credit  for  all  actual  loss  in  consequence  of  the 
said  order  of  Commodore  Glaxton. 

12.  That  there  is  no  error  in  law  in  the 
charge  of  the  district  judge. 

13.  That  the  defendant  was  entitled  to  set 
off  ail  equitable  as  well  as  legal  credits  which 
he  had  and  had  duly  preferred  against  the  Unit- 
ed States;  and  that  his  claims  in  this  case,  if 
98*]  *found  by  the  jury,  were  eouitable  cred- 
its, which  he  had  a  right  to  set  on  against  the 
plaintiffs'  claim. 

14.  That  there  was  no  error  in  allowing  the 
defendant  to  remit  a  portion  of  his  credits, 
as  allowed  him  by  the  jury;  nor  in  entering  the 
judgment  accordingly. 

Upon  the  first  point,  the  counsel  for  the  de- 
fendant in  error  cited  the  case  of  United  States 
▼.  Tingey,  6  Peters,  116,  126,  and  a  circular 
from  the  Navy  Department  dated  March,  1832. 

The  pay  from  the  treasury  to  pursers  was 
regulated  by  the  Act  of  18th  April,  1814,  sec. 
1,  3  Stat,  at  Large,  186,  which  provided,  that 
"the  pay  and  subsistence  of  a  purser  should  be 
forty  dollars  per  month,  and  two  rations  per 
day.^' 

By  the  Act  of  March  3d,  1836,  4  SUt.  at 
Large,  766,  767,  it  was  provided,  that  ''no  al- 
lowance shall  hereafter  be  made  to  any  ofilcer 
in  the  naval  service  of  the  United  States,  for 
drawing  bills,  for  receiving  or  disbursing 
money,  or  transacting  any  business  for  the  gov- 
ernment of  the  United  States,"  ete. 

The  Act  of  August  26th,  1842  <6  Stat,  at 
Large,  636),  introduced  a  new  system  with  ref- 
erence to  pursers,  and  provides,  section  3»  that, 
'in  lieu  of  the  pay,  rations,  allowances,  and 
other  emoluments  authorized  by  the  existing 
laws  and  regulations,  the  annual  pay  of  purs^v 
shall  be  as  follows,"  ete.  This  act  also  pro- 
vided for  the  purchase  of  all  supplies  for  the 
navy  to  be  made  with  the  public  money,  under 
regulations  to  be  prescribed  by  the  executive. 
And  pursers  are  prohibited  thereafter  from 
"charging  any  profit  or  percentage  upon  stores 
or  supplies  to  persons  in  the  naval  service, 
other  than  those  thereinafter  prescribed." 

The  Red  Book,  p.  18,  provides,  under  the 
head  of  "Allowance  to  Pursers,"  as  follows: 

See.  1.  An  allowance  of  commission  of  2V^ 
per  cent,  upon  payments  made  by  pursers 
IS  of  ancient  date. 

Sec.  2.  Pursers  are  allowed  a  commission  of 
6  per  cent,  on  the  amount  of  sales  of  dead  men's 
dothes.  They  are  also  allowed  6  per  cent, 
upon  clothing  distributed  to  the  oraw.  Janu- 
ary 29,  1803. 


"26  per  cent,  upon  articles  of  secondaiy  na- 
cessit^,  embracing  all  articles  not  denominated 
luxuries,  upon  which  6  per  cent,  is  not 
charged.    27  July,  1800. 

"60  per  cent,  upon  luxuries,  such  as  tea, 
coffee,  sugar  and  tobacco,  when  furnished  either 
to  officers  or  crew. 

"In  vessels  of  20  guns,  an  additional  allow- 
ance is  made  upon  groceries  of  6  per  cent,  and 
in  vessels  under  20  guns,  of  10  per  cent,  upon 
the  same  articles." 

*Red  Book,  p.  60:  [*99 

Sec  1.  Pursers  must  transmit  to  the  Navy 
Commissioners  a  certified  invoice  of  all  articles 
provided  by  them  for  vessels  bound  on  a  cruise, 
mduding  all  articles  procured  to  be  sold  for 
their  own  benefit.    October  20,  1830. 

Sec  3.  All  bills  of  exchanse  drawn  by  pur* 
sers  on  the  department  must  oe  in  favor  of  and 
indorsed  by  tne  commander  of  the  vessel  or 
squadron.  A  separata  letter  of  advice  must  ac- 
company each  bul,  stating  (among  other  things) 
the  rate  of  exchange  at  which  the  bill  is  nego- 
tiated, eto.,  etc    August  10,  1824." 

Upon  the  second  point,  the  coimsel  for  the 
defendant  cited  numerous  passages  from  the 
Blue  Book,  to  show  the  rate  of  i^vance  which 
pursers  might  charge  upon  what  are  called 
"private  stores";  but  as  the  court  did  not  de- 
cide the  point,  these  references  are  omitted. 

3d  point.  The  counsel  contended  that  the  is- 
sue of  the  Red  Book,  by  competent  authority, 
superseded  the  Blue  Book  in  the  matter  of  t£a 
emoluments  of  pursers.  United  States  v.  Mo- 
Daniel,  7  Peters,  14;  Act  of  Congress  of  March 
2,  1833,  for  the  reUef  of  E.  B.  Babbit 

Upon  the  fourth,  fifth,  sixth,  seventh,  and 
tenth  points,  on  defendant's  brief,  it  is  submit- 
ted, that,  if  the  duties  and  emoluments  of  the 
purser  were  regulated  by  no  statute,  but  de- 
pendent upon  rules  and  usage,  it  was  the  duty 
of  the  district  judge  to  submit  the  question  of 
fact  to  the  jury,  what  the  usage  in  the  matter 
was,  under  the  evidence  presented  on  both 
sides;  and  that  he  was  right  in  directing  them 
to  regulate  their  verdict  in  accordance  with 
their  view  of  the  usage. 

Although  there  can  be  no  usage  recognized 
by  the  court  which  is  contrary  to  law — and 
usage  cannot  alter  the  law— vet  it  is  evidence 
of  the  construction  given  to  it;  and  when  the 
usa|^  is  established,  it  regulates  the  rights  and 
duties  of  those  within  its  limits.  7  Peters,  14, 
16,  before  cited. 

Allowances  and  emoluments  were  recognized 
by  statute,  as  belonging  to  pursers;  and,  of 
course,  they  were  entitled  to  these,  as  matter 
of  contract,  whenever  they  rendered  the  proper 
service.  As  specially  applicable  to  the  fifth 
point,  the  counsel  for  defendant  cited  Hender- 
son V.  Moore,  6  Cranch,  11;  Barr  v.  Grata,  4 
Wheat.  213;  Blunt's  Lessee  v.  Smith,  7  Wheat. 
248;  Brown  v.  Clarke,  4  How.  4;  Zeller  ▼. 
Eckert,  Ibid.  298. 

The  jury  have  found  the  fact,  tliat  the  de- 
fendant performed  these  duties  upon  request, 
over  and  above  the  regular  duties  of  his  ap- 
pointment, that  it  has  been  the  practice  of  the 
government  to  allow  to  pursers  extra  compen- 
sation, and  that  the  defendant  *per-  [*100 
formed  these  particular  services,  with  an  un- 
derstanding on  both  sides  that  he  should  bs 
eompensated  for  them  aa  extra  aervioea.    Sure* 
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\j  there  can  be  bo  leg&l  objection,  under  these 
carcumstances,  to  the  defendant's  claim,  upon 
this  head. 

As  to  the  eighth  and  ninth  points,  it  is  re- 
marlced,  that  the  Navy  Oommissioners'  Rules, 
p.  21,  section  10,  provide:  "If  any  officer 
shall  receive  an  order  from  his  superior,  con- 
trary to  the  general  instructions  ox  the  Secre- 
tary of  the  Navy,  or  to  anv  particular  order  he 
may  have  reoeiv^  from  the  said  Secretary  of 
the  Navy,  or  any  other  superior,  he  shall  rep- 
resent in  writing  such  contrariety  to  the  supe- 
rior from  whom  he  shall  receive  said  order;  and 
if,  after  such  representation,  the  superior  shall 
•till  insist  upon  the  execution  of  his  order,  the 
officer  is  to  obey  him,  and  to  report  the  circum- 
stances to  the  commander  of  the  ship  to  the 
conunander  of  the  fleet  or  squadron,  or  to  the 
Secretary  of  the  Navy,  as  may  be  proper." 

This  mode  was  strictly  pursued  by  the  de- 
fendant; and  he,  of  course,  lost  none  of  his 
rights  by  obeying  the  law. 

Upon  the  eleventh  and  twelfth  points  on  de- 
fendant's brief,  it  is  submitted,  that  the  de- 
fendant received,  by  the  verdict  and  judgment 
below,  no  allowance  or  equitable  credit,  except 
as  a  compensation  for  actual  loss  theretofore 
sustained  by  him,  in  consequence  of  the  errone- 
ous construction  of  the  rules  regulating  his 
compensation  on  the  part  of  the  officers  of  the 
government.  He  being  entitled,  by  contract 
and  law,  to  dispose  of  the  stores,  which  had 
been  purchased  by  him  prior  to  any  change  of 
existing  regulations,  at  a  ftxed  rate;  and  hav- 
ing b^n  compelled  by  his  superior  officer 
(whose  orders  were  subsequently  ratified  by  the 
government),  to  part  with  them  at  a  less  rate — 
or,  in  other  words,  the  credit  arising  from  sales 
made  by  him,  to  which  he  was  entitled  as  an 
offset  against  the  money  placed  in  his  hands 
by  the  government,  being  illegally  diminished 
by  the  auditing  officers  of  the  United  States — 
he  is  at  liberty  in  a  suit  against  him,  brought 
to  recover  the  balance  of  money  in  his  hands, 
to  assert  bis  rights  to  the  proper  rate  of  profit, 
and  to  defalk  that  from  the  debit  side  of  his 
accoimt.  The  government  having  deposited  in 
the  purser's  hands  a  sum  of  money,  with  au- 
thonty  and  instructions  to  buy  certain  goods 
therewith,  and  to  dispose  of  them  at  fixed  rates, 
cannot,  after  his  purchase  and  subsecjuent  dis- 
position of  these  g^oods,  call  upon  him  to  re- 
fund the  money,  without  an  allowance  to  him 
of  the  rates  of  profit  originally  agreed  upon  be- 
tween them.  If,  for  example,  he  bought  an 
article,  with  the  government  money,  for  fifty 
cents,  which  he  was  entitled  to  dispose  of  for 
101*]  *seventy-flve  eents,  and  the  United 
States  subseouently  compel  him  to  sell  it  for 
sixty -two  ana  a  half  cents,  they  cannot,  in  call- 
ing him  to  account  for  the  monev  intrusted  to 
him,  deny  his  right  to  charge  them  with  the 
difference  of  twelve  and  a  half  cents,  which 
would  make  up  his  legal  profit  on  the  transac- 
tion. They  become,  in  equity,  bound  them- 
selves to  re-imburse  him  for  the  actual  loss  of 
profit  accruing  from  their  act.  And  such  was 
the  judge's  charge.  He  instructed  the  jury  to 
allow  "only  the  actual  loss  sustained  by  the  de- 
fendant, and  not  any  prospective  or  anticipated 
profits."  United  States  v.  Hawkins,  10  Peters, 
J25,  BhowB  the  manner  in  which  the  pursers' 
mceounts  mr$  adjusted  at  tha  treaaiirj, 
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Upon  the  thirteenth  point,  tha  followlag  as- 
thonties  are  adduced  (a  part  of  theee  authori- 
ties are  also  applicable  to  the  fifth  point)  t 
United  States  v.  Ripley,  7  Peters,  18;  United 
SUtes  T.  McDaniel,  7  Peters,  1 ;  United  SUtes 
V.  Fillebrown,  7  Peters,  28;  United  States  ▼. 
Wilkins,  6  Wheat.  135. 

The  same  general  principle  as  to  the  right  of 
set-off  is  laid  down  in  United  States  ▼.  Robeson, 
0  Peters,  810;  United  SUtes  ▼.  Bank  of  the 
Metropolis,  16  Peters,  877. 

Mr.  Justice  Woodbury  delivered  tbe  opin- 
ion of  the  court: 

This  is  a  writ  of  error,  presenting  three  dis- 
tinct grounds  of  exception  to  the  judgment 
rendered  in  the  court  below. 

Neither  of  these  is  claimed  to  justify  us  in 
revising  the  finding  of  the  jury  on  the  evi- 
dence, though  the  verdict  was  not  acceptable 
in  some  respects  to  the  district  judge  who  tried 
the  cause,  but  should  have  been  scrutinised  by 
him,  if  at  all,  and,  if  clearly  wrong,  submitted 
to  another  jury  for  correction  on  the  motion  for 
a  new  trial.  The  exceptions  to  be  now  consid- 
ered, are,  therefore,  confined  to  the  instroetioos 
g*ven  to  the  jury  concerning  the  claims  msds 
set-off  by  the  original  defendant,  and  are, 
that  they  all  were,  in  point  of  law,  incorrect 

Those  claims  were — 

1st.  For  commissions  for  drawing  bDlB  of 
exchange. 

2d.  For  commissions  on  payments  made  to 
mechanics  and  laborers  at  the  navy  yard  st 
Pensacola. 

3d.  For  loss  of  commissions  on  sales  of  slept, 
and  loss  by  depreciation  of  property  in  tiis 
Pacific 

The  claim  for  commissions  for  drawing  billi 
of  exchange  Is  founded  on  such  service,  per- 
formed at  times  from  May,  1827,  to  Februtrj, 
1830.  But  it  appears  that  such  commissions 
were  not,  at  any  period,  usually  allowed  to  per- 
manent pursers.  And  though  one  or  two  in- 
stances were  given  of  such  allowances  under 
peculiar  circumstances,  they  were  limited 
*to  that  number;  and  on  the  10th  of  [*10S 
November,  1826,  commissions  to  commanders 
of  squadrons,  and  ''officers  of  any  grade,"  for 
drawing  such  bills,  were  expressly  abolishsi 
Red  Bm>k  in  the  Navy,  p.  10  and  p.  27;  see, 
also,  letter  of  4th  Auditor,  20th  June^  1814; 
arcular,  1st  April,  1833. 

When  the  present  claim  was  presented  to  tin 
department  by  Mr.  Buchanan,  in  1831,  it  wsi, 
therefore,  rejected,  and  seems  to  have  been 
abandoned  by  him  for  nearly  ten  yean  after, 
when,  another  difficulty  arising  as  to  other 
transactions  of  his  in  the  Pacific,  this  daim  wu 
revived  and  offered  in  set  off  to  a  suit  by  the 
government  for  moneys  then  recently  advanced 
to  him. 

On  what  ground,  then,  could  tbe  dlstriet 
judge  properly  leave  its  allowance  to  the  jurj, 
as  he  aid  at  the  trial  in  this  case  T  It  seems  to 
us,  that  he  should  have  instructed  them  that, 
in  point  of  law,  neither  any  act  of  Oongras, 
nor  any  regulation  of  the  department.  Justified 
the  allowance;  that  the  service  poformed  was 
an  ordinary  one,  connected  with  a  purser's  of- 
ficial duties,  and  consequently,  for  which,  is 
point  of  law,  he  was  entitled  to  no  axtra  eon- 
pensation  by   way  of  oommiaaiom  or  other 
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wise.     See  Gratiot  t.  United  States,  4  How. 
112. 

The  two  eases,  often  relied  on  to  justify  such 
an  allowance,  were  both  claims  for  what  was 
deemed  by  the  coiut  extra  service.  United 
States  ▼.  McDaniel,  and  United  SUtes  t.  Fille- 
brown,  7  Pet.  16  and  28. 

On  the  subject  of  a  usage  or  custom,  at- 
tempted to  be  proved,  to  overturn  these  prin- 
ciples  and  decisions,  it  seems  to  us  that  the 
judge  should  have  ruled,  that  a  usage  ought 
not  to  be  permitted  to  be  set  up,  where  a  rule, 
as  here,  is  not  doubtful,  but  settled.  Brown 
T.  Jackson,  2  Wash.  C.  G.  24;  0  Binnev,  417. 
And  that  a  usage  or  eustom,  when  admissible, 
must,  in  order  to  be  valid,  be  ancient,  be  rea- 
sonable, and  generally  known  (8  Wash.  C  C 
149),  and  also  be  certain  (United  States  v. 
Doval,  Gilpin,  872).  Consequently,  when  it  ap- 
peared here  that  the  compensation  was  fixed  or 
clear,  and  when  it  appeared  that  only  one,  or,  at 
the  furthest,  two  extra  allowances  could  be 
proved  of  commissions  for  such  services  by  per- 
manent pursers,  and  those  under  peculiar  dr- 
eumstances,  he  should  have  directed  that,  in 
point  of  law,  these  last  did  not  constitute  a 
valid  usage  or  eustom,  and  that  there  was 
nothing  properly  to  be  left  to  the  jury  on  the 
subject  In  The  United  States  v.  McDaniel,  7 
Pet.  16,  the  usage  had  existed  uninterruptedly 
for  fifteen  years. 

There  is  a  very  good  description  of  a  custom 
or  usage  in  ch.  1,  art.  8,  of  the  Civil  Code  of 
lOS*]  Louisiana:  "Customs  result  Vrom  a 
lonff  series  of  actions,  constantly  repeated, 
whieb  have,  by  such  repetition  and  by  uninter- 
rupted acquiescence,  acquired  the  force  of  a 
tacit  and  common  consent."  How  imperfectly 
the  evidence  in  the  present  case  meets  the  re- 
quirements of  such  a  definition  as  this,  or  of 
any  legal  view  of  a  valid  usage,  is  so  obvious 
as  not  to  need  further  explanation. 

The  second  claim,  for  paying  mechanics  and 
laborers  at  the  navy  yard  at  Pensacola,  from 
1835  to  1837,  stands  in  a  similar  condition.  It 
was  a  service  expressly  imposed  on  a  purser  of 
a  yard  as  ofiicial,  by  the  Blue  Book  of  the 
Navy,  as  early  as  1818,  p.  14. 

But  the  judge  instructed  the  jury,  that  this 
book  had  ceased  to  be  in  force.  In  this  he 
erred.  For  the  Navy  Department,  in  1831, 
had  expressly  and  officially  published,  that  it 
was  still  "in  full  force,"  except  in  two  or  three 
other  particulars,  specified  in  a  note  to  the 
Red  Book  (p.  49,  note).  The  latter,  also,  was 
then  first  printed,  and  not  only  did  not  profess 
to  repeal  the  former,  but  such  was  not  its  legal 
effect.  The  Blue  Book  related  diiefly  to  other 
matters  than  what  were  in  the  Red  Book,  and 
which  were  as  necessarily  to  remain  regulated 
by  the  former  after  the  publication  of  the  lat- 
ter as  before,  and  even  now  as  then. 

The  Blue  Book  concerns  the  complement  of 
ofiicers  and  men  for  vessels  of  different  sizes, 
the  duties  of  those  officers  on  shipboard  and 
at  yards,  salutes,  recruiting,  etc.;  and  not,  like 
the  Red  Book,  relating  to  decisions  in  the  dvil 
administration  of  the  department,  and  dreu- 
lars,  orders,  etc.,  connected  with  it. 

The  latter  was  a  mere  collection  of  these  lat- 
ter matters,  before  existing  dispersed  and  in 
manuscript;  and  being  compilea  and  printed 
far  the  benefit  of  navy  officers,  aa  well  as  the 
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da|Murtment,  the  date  of  each  decision  and  dr- 
cujar  was  given,  so  that  officers  might  see,  if 
decisions,  ragulations,  or  circulars  confficted  in 
any  degree,  as  they  sometimes  might,  which 
was  of  most  recent  date,  and  consequently  of- 
ten modifying  or  superseding  one  made  earlier. 
The  Red  Book  introduced  nothing  new  into 
the  service,  nor  professed  to  do  it,  but  merely 
arranged  and  made  more  generally  known  by 
printing,  in  1831,  what  had  before  taken  place 
on  the  matters  described  in  it,  as  had  been  done 
in  relation  to  some  matters  in  the  Blue  Book, 
by  printing  and  distributing  that  in  1818,  as 
well  as  compiling  and  publiMiing  in  that  other 
things  new  and  permanently  umuI. 

There  being,  then,  no  repeal  of  this  part  of 
the  Blue  Book  relating  to  tbe  duties  of  pursers 
at  yards,  the  payment  of  *medianics  [*104 
and  laborers  stood,  as  ever  since  1818,  if  not 
longer,  an  offidal  duty  of  pursers  stationed  at 
them. 

The  idea  of  attempting  to  set  up  a  usage  to 
pay  commissions  for  this  service,  and  leave 
merely  one  case  of  the  kind  to  the  jury  as  evi- 
dence of  such  a  usage,  was  altogether  unten- 
able on  sound  principles,  as  before  shown  un- 
der the  first  claim.  All  the  other  cases  re- 
ferred to  in  support  of  such  a  usa^  or  custom 
were  not  cases  to  allow  commissions,  though 
sometimes  to  sanction  a  sum  of  money  for  a 
dark. 

But  even  this  last  had  been  abolished  as  early 
as  1826,  long  before  the  service  performed  by 
the  original  defendant,  and  only  an  additional 
steward  had  been  since  allowed  at  vards  where 
the  workmen  were  numerous.  Red  Book,  62; 
see  Letter  of  4th  Auditor,  June  26,  1844,  and 
Circular  of  let  April,  1833. 

There  is,  likewise,  another  defect  in  the  in- 
structions to  the  jury  on  both  of  these  points, 
in  nermitting  the  testimony  of  naval  officers, 
ana  sometimes  of  subordinate  ones,  rather  than 
the  head  of  the  department,  to  go  to  the  jury 
to  enable  them  to  dedde  what  were  and  were 
not  official  duties,  when  it  was  rather  the  prov- 
ince of  the  court,  after  beinff  duly  informed 
from  proper  sources,  to  settle  that  as  a  question 
of  law,  and  direct  the  jury  upon  it.  4  How. 
80;   6  Binney,  417. 

The  third  ground  of  claim,  and  the  instruc- 
tions upon  it,  are  in  some  respects  different, 
and  remain  to  be  considered. 

This  claim  was  for  commissions  lost  on  the 
sale  of  slops  and  for  depredation  in  property, 
caused  by  orders  of  Commodore  Claxton  in  the 
Pacific  in  1839. 

The  latter,  findins  that  an  unusual  quantity 
of  some  kinds  of  clothing  had  been  issued  by 
the  defendant  from  his  private  stores,  on  which 
an  advance  of  twenty-five  per  cent,  had  been 
charffed,  and  only  a  small  quantity  from  the 
public  stores,  on  which  only  ten  per  cent,  ad- 
vance was  charged,  interposed  and  issued  an 
order  against  taxing  the  crew  over  ten  per 
cent,  advance  on  certain  articles  of  wearing  ap- 
parel, on  which  the  defendant  indsted  he  was 
entitled  to  twenty-five.  This  claim  is  for  a  loss 
of  the  difference  between  ten  and  twenty-five 
per  cent,  on  what  was  and  might  have  been 
sold,  and  loss  by  depreciation  on  articles  not 
sold.  Considering  the  views  entertained  by 
this  eourt  on  the  impropriety  in  law  of  allowing 
this  elaim  to  be  put  in  at  all  ia  set-off  to  this 
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action,  It  ift  not  necessary  to  decide  here  which 
percentage  waa  the  proper  one. 

On  the  one  hand,  tne  opinion  of  the  Commo- 
dore was  sustained  by  that  of  Mr.  Paulding, 
then  Secretary  of  the  Navy — presumed  to  m 
best  acquainted  with  the  previous  constructions 
105*]  in  *the  Navy  Department — and  by  the 
express  languaee  of  the  Blue  Book,  pp.  109 
and  106,  and  by  some  early  decisions  pub- 
lished in  the  Red  Book,  p.  18,  as  well  as  by  the 
▼lews  of  some  of  the  members  of  this  court; 
Tet  other  constructions  of  these  decisions  tend 
to  sustain  the  claim,  as  do  the  views  of  other 
members  of  this  court. 

Whichever  of  these  constructions,  then,  may 
be  correct,  is  not  now  settled,  because  we  think 
it  clear,  that  such  a  claim  as  this  is  not  allow- 
able at  all  by  way  of  set-off  to  an  action 
brought  by  the  government. 

The  statute  of  March  8d,  1707,  which  allows 
set-offs,  has  had  a  very  liberal  construction  by 
this  court,  extending  it  to  matters  even  distinct 
from  the  cause  of  action,  if  only  such  as  the 
defendant  is  entitled  to  a  credit  on,  whether 
equitable  or  leml.  United  States  v.  Wilkins, 
6  Wheat.  185;  Ripley  ▼.  United  States,  7  Pet. 
25. 

The  object  is  to  settle  between  the  parties 
their  mutual  accounts  or  debts.  See  the  Act 
of  Congress. 

But  anv  wrongs  or  torts  done,  and  any  un- 
liquidated damages  claimed,  have  never  been 
permitted  as  a  set-off.  Butts  v.  Collins,  18 
Wend.  156;  McDonald  v.  Neilson,  2  Cow.  140; 
Heck  T.  Sheener,  4  Serg.  &  Rawle,  240;  10 
Serg.  Jt  Rawle,  14.  This  rule  prevails  when 
the  United  States  are  plaintiffs,  as  well  as 
individuals.  United  States  t.  Robeson,  0  Pet. 
825. 

Much  less  could  wrongs  done  by  others 
than  the  United  States,  and  for  whom  it  would 
be  a  very  grave  question  whether  the  United 
States  were  in  law  responsible,  be  set  off,  and 
unliquidated  damages  allowed. 

Such  a  transaction,  whether  sounding  ex 
delicto  or  ex  contractu,  seems  to  be  one  between 
the  two  officers,  rather  than  between  one  of 
them  and  the  government.  United  States  ▼. 
Hawkins,  10  Pet.  134;  0  Pet.  810. 

It  Is  certain  that  no  action  could  technically 
be  sustained  against  the  United  States  for  any 
wrong  done  here  by  Commodore  Claxton. 
And,  waiving  their  soverdgntv  to  bar  a  suit, 
it  Is  quite  manifest  that  no  claim  exists  as  a 
matter  of  course  against  the  government  for  a 
wrong  done  by  one  officer  against  another  offi- 
eer,  or  by  one  officer  against  an  individual, 
when  the  liability  of  the  officer  himself  for 

SubUc  acts  is  often  questionable;  and  when  the 
ability  of  the  government  for  his  acts,  private 
or  public,  is  still  more  in  doubt.  Garland  v. 
Davis,  4  Howard,  148,  and  cases  there  cited; 
Story  on  Agents,  412,  note;  Duncan  ▼.  Find- 
later,  6  aark  &  Fin.  008,  010. 

Nor  does  it  alter  the  case,  if  another  officer, 
100*]  like  a  Secretary  *of  the  Navy,  approves 
of  the  wrong.  Should  a  post  captain  go  out 
of  the  path  of  his  duty,  or  act  beyond  his  le- 
fiitimate  authority,  it  appears  on  its  face  an  af- 
fair between  him  and  the  sufferer,  and  not  be- 
tween the  latter  and  the  government. 

The  defendant,  if  he  has  really  been  wronged 
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by  Commodore  Claxton,  acting  against  and  be- 
yond his  official  authority,  has  not  only  the  usu- 
al modes  of  redress  against  him  in  the  judi- 
cial tribunals  (Jones  v.  Bird,  6  Bam.  Jt  Aid. 
837;  15  East,  384),  but  it  is  gratifying  to  re- 
flect that  resort  to  Congress  is  also  open  for  re- 
lief, and  with  success,  undoubtedly,  should  the 
defendant  be  able  to  satisfy  Congress  he  was 
wronged  by  the  Commodore,  and  that  it  is  just 
and  proper  for  the  government  to  atone  for  any 
injury  so  done  to  him  by  another. 

But  some  lesislative  sanction  to  this  claim, 
or  some  recogmtion  hj  Congress  of  a  right  to 
it,  would  seem  an  indispensable  preliminary  to 
its  allowance  in  any  form  in  the  judicial  tribu- 
nals against  the  government.  See  United  States 
V.  McDaniel,  7  Pet.  2  and  16. 

Judge  Story  in  his  work  on  Agents  (sec  819) 
says:  ''In  the  next  place,  as  to  the  liability  of 
public  agents  for  torts  or  wrongs  done  in  ths 
course  of  their  agency,  it  is  plain  that  the  gov- 
ernment itself  is  not  responsible  for  the  mis- 
feasance, or  wrongs,  or  neglects  or  omissions  of 
duty,  of  the  subordinate  officers  or  agents  em- 
ployed in  the  public  service." 

This  view  is  sustained  by  several  adjudged 
cases,  among  which  are  The  United  States  v. 
Kirkpatrick,  0  Wheat.  720,  and  8  WendeU, 
403;  United  States  v.  Vanzandt,  11  Wheat.  190; 
1  Peters,  818;  5  Mason,  C.  C.  441;  15  East,  393; 
6  Clark  &  Fin.  903. 

Consequently,  the  judge  in  the  District  Court 
erred  in  law  by  permitting  a  set-off,  composed 
of  such  a  claim,  to  go  to  the  jury  at  all.  There 
being  error  in  the  instructions  on  all  the  three 
claims,  and  the  judgment  in  the  Circuit  Court 
having  affirmed  that  in  the  District  Court,  it 
must  be  reversed  and  one  entered  disaffinniag 
it,  and  the  case  remanded  thence  to  the  Dis- 
trict 0>urt,  in  order  that  there  may  be  a  venire 
de  novo  in  that  court,  and  suiother  trial  had  is 
conformity  to  these  views. 


Mr.  Justice  McLean  and  Mr.  Justice  Gcier 
dissented  from  the  above  opinion. 

Idr.  Justice  Wayne  did  not  sit  in  the  caui. 

Order. 


This  cause  came  on  to  be  heard  on  the  tras- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  ^Eastern  Dis-  [*107 
trict  of  Pennsylvania,  and  was  argued  by  eous- 
sel;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  affirming 
the  judgment  of  the  District  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to  es- 
ter a  disaffirmance  of  the  judgment  of  the  Dis- 
trict Court,  and  to  remand  this  cause  to  the 
said  District  Court,  with  directions  to  that 
court  to  award  a  venire  facias  de  novo,  and  foi 
further  proceedings  to  be  had  therein  in  con- 
formity to  the  opinion  of  this  court. 
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THOMAS  WILLIAMS,  AdminiBtrator  of  Ben- 
jamin J.  Baldwin,  Deceased,  Appellant, 

▼. 

JOHN  W.  and  WILLIAM  BENEDICT,  Trad- 
ing under  the  Firm  and  Style  of  Benedict  A 

Benedict. 

lien  of  judgments  in  U.  S.  courts,  what  depend- 
ent upon— judgment  in  Mississippi  against 
administrator,  not  lioi  on  property  of  de- 
ceased if  estate  subsequently  declared  ineol- 
▼ent  by  State  court. 

Tke  laws  of  Mississippi  direct  that,  where  the  In- 
solyency  of  ttie  estate  of  a  deceased  person  shall  be 
reported  to  the  Orphans'  Court,  that  court  shall  or- 
4er  a  sale  ef  the  property,  and  distribute  the  pro- 
ceeds thereof  amongst  the  creditors  pro  rata,  and 
that  in  the  mean  time  no  execution  shall  issue  upon 
a  judgment  obtained  aKalnst  such  insolyent  estate. 

A  Judgment  obtained  against  the  administrator 
before  the  declaration  by  the  Orphans*  Conrt  of 
the  Insolvency  of  the  estate,  is  not.  upon  that  ae> 
connt,  entitled  to  a  preference;  bni  sinst  shars  tn 
the  general  distribution. 

But  this  court  expresses  no  opinion  as  to  the 
right  of  State  legislation  to  compel  foreign  credit* 
era.  In  all  cases,  to  seek  their  remedy  against  the 
estates  of  decedents  in  the  State  courts  alone,  to 
the  exclusion  of  the  Jurisdiction  of  the  courts  of 
the  United  SUtes. 


THIS  was  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi,  sitting  as  a  court  of  equity. 
The  appellant,  Thomas  Williams,  was  com- 

£lainant  below,  in  a  bill  setting  forth,  that 
iters  of  administration  on  the  estate  of  Benja- 
min J.  Baldwin,  deceased,  were  granted  to  him 
in  October,  1838.  That  at  the  time  he  entered 
upon  said  administration  and  made  an  inven- 
tory of  the  estate,  he  confidently  belieyed  that 
his  intestate's  estate  would  be  amply  sufficient 
to  satisfy  all  his  creditors.  That  at  November 
Term,  1839,  the  respondents  obtained  a  judg- 
ment against  him  in  the  District  Court  of  the 
United  States,  for  a  debt  due  to  them  by  the  in- 
estate.  That  the  complainant,  having  then  dis- 
eovered  that  the  estate  would  not  be  sufficient 
to  pay  the  debts  of  the  deceased,  suggested 
its  insolvency  to  the  Probate  Court  on  the  first 
Monday  of  December  following;  whereupon 
108*]  the  court  adjudged  *the  estate  insolvent, 
and  appointed  commissioners  to  receive  and 
audit  the  claims.  That,  to  the  great  wrong  of 
the  intestate's  other  creditors,  an  execution  has 
been  since  issued  on  the  judgment  of  Benedict 
&  Benedict,  and  levied  by  the  marshal  on  a 
large  portion  of  the  most  valuable  property  of 
the  intestate,  thereby  preventing  the  sale  of  it 
by  the  administrator  under  the  order  of  the 
Probate  Court.  Wherefore  he  prays  the  court 
to  grant  him  a  writ  of  audita  querela,  and  to 
order  a  writ  of  supersedeas  to  issue  to  the  mar- 
shal, to  stay  the  execution,  and  for  further  re- 
lief. 

On  this  bill,  the  judge  ordered  an  injunction 
to  issue.  The  respondents  afterwu-ds  appeared 
and  demurred  to  the  bill  for  want  of  equity,  and 
afterwards,  at  June  Term,  1846,  upon  hearing, 
the  court  decreed  that  defendants'  demur- 
rer to  plaintiff's  bill  of  complaint  be  sustained, 
and  the  bill  dismissed.  At  the  same  term,  it 
was  ordered  that  the  final  decree  be  enrolled, 
and  an  appeal  allowed  to  this  eouri.  A  writ  of 
error  was  alto  iaeuod. 
11  Ii*  ad. 


The  80th  section  of  the  sUtute  of  IfiMlsflinpl 
concerning  the  estates  of  decedents  (Howard  A 
Hntchinson,  409)  provides  that,  ''when  the  es- 
tate both  real  and  personal  of  anv  person  de- 
ceased shall  be  insolvent,  or  Sasumeient  to  pay 
all  the  just  debts  which  the  deceased  owed,  the 
said  estate^  both  real  and  personal,  shall  be  dis- 
tributed to  and  among  all  the  creditors,  in  pro- 
portion to  the  sums  to  them  respectively  due 
and  owins;  and  the  executor  or  adminis- 
trator shsll  exhibit  to  the  Orphans'  Court  an 
account  and  statement,  etc  And  if  it  appear 
to  the  said  Orphans'  Court  that  such  estate  it 
insolvent,  then,  after  ordering  the  lands,  tene- 
ments, etc.,  of  the  testator  or  intestate  to  be 
soM,  they  shall  appoint  two  or  more  persons  to 
be  commissioners,  with  full  power  to  receive 
and  examine  aD  claims  of  the  several  creditors 
of  such  estate,**  etc.,  etc.  And  the  court  are 
afterwards  required  to  make  distribution  wo 
rata  among  the  creditors,  after  paying  the  fu- 
neral expenses,  etc 

The  98th  section  provides,  that  no  execution 
shall  issue  on  any  judgment  obtained  against 
any  such  insolvent  estate,  but  it  shall  and  may 
be  filed  as  a  daim  against  it,  etc 

The  case  was  argued  by  Mr.  Frederic  P« 
Stanton  for  the  appellant,  and  Mr.  Featherttoa 
for  the  appellees. 

Mr.  Stanton  said  that  the  equity  of  this  case 
was  dependent  upon  the  peculiar  statutes  of  the 
State  of  Mississippi,  which  reouire  the  assets  of 
Insolvent  estates  to  be  divided  among  the  cred- 
itors, in  proportion  to  their  respective  demands. 
See  Hutchinson's  Miss.  Code,  dL  49,  sec  103, 
p.  067. 

This  law  creates  a  lien  in  favor  of  creditora 
from  the  time  of  *the  debtor's  decease;  [*109 
and  a  judgment  by  any  creditor,  against  the 
administrator  or  executor,  cannot  affect  tho 
right  ot  the  other  creditors  to  their  due  propor- 
tion of  the  estate.    Same  Code,  p.  073. 

The  Supreme  Court  of  the  State  has  given  an 
authoritative  exposition  of  these  sevend  provi- 
sions, in  the  case  of  Dye's  Administrator  v. 
Bartlett,  7  Howard,  Miss.  227. 

Mr.  Featherston,  for  the  appellees: 

It  is  contended  for  the  appellees,  Benedict  A 
Benedict,  that  the  court  below  did  not  err  in 
sustaining  the  demurrer  to  the  appellant's  biU 
of  injunction.  It  is  rather  a  matter  of  surprise 
that  said  bill  should  have  been  granted  by  the 
district  judge.  Appellant  shows,  by  the  allega- 
tions and  admissions  in  his  bill,  that  the  estate 
of  his  intestate  was  rendered  insolvent  by  his 
own  negligence  and  maladministration.  The 
largest  debt  due  the  estate  of  said  Baldwin,  to 
wit,  a  note  drawn  by  Henry  A.  Fowlkes,  of 
Alabama,  for  seven  thousand  dollars,  was  lost 
to  the  estate  by  the  refusal  of  the  administrator 
to  sue  on  it.  Other  acts  of  maladministration 
are  apparent  on  the  face  of  the  bill. 

Appellant  has  not,  therefore,  made  out  such  a 
case  as  would  entitle  him  to  relief  in  a  court  of 
equity.  Administrators  are  bound  to  exercise 
such  prudence,  diligence,  and  caution  in  the 
administration  of  estates,  as  a  prudent  maa, 
looking  to  his  own  interests,  would  exerdee  ia 
the  management  of  his  own  affairs.  See  Bailey 
et  al.  V.  rdlworth,  10  Smedes  &  Marsh.  404. 

They  are  also  required  by  the  statutes  of 
Mississippi,  to  be  prompt  In  reporting  the  In- 
eolvencgr   of  the  estatea   of  their   intestates 


lot 
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See  Bimmlet  v.  Webb  et  al.  11  Smedet  &  Marsh, 
iSO. 

But  U  Mid  by  the  solicitor  f or  the  appellant, 
that  "the  equity  of  this  case  is  dependent  upon 
the  peculiar  statutes  •!  the  State  of  Mississippi, 
which  require  the  assets  of  insolvent  estates  to 
be  divided  among  the  creditors  In  proportion 
to  their  reroective  demands."  See  Hutchin- 
son's Miss.  Code,  ch.  49,  see.  103,  p.  667. 

It  is  equally  true  that  the  statutes  of  Missis- 
sippi give  judgment  creditors  a  lien  on  all  the 
property  of  defendants  from  the  rendition  of 
the  judgment.  See  Hutchinson's  Miss.  Code, 
881,  882,  885,  800,  891,  894;  Dye's  Adm'r  v. 
Bartlett,  7  Howard,  Miss.  226. 

Benedict  &  Benedict  acouired  a  lien  on  all 
the  property  of  Benjamin  J.  Baldwin,  deceased. 
In  the  hanos  of  Thomas  Williams,  his  adminis- 
trator, from  the  rendition  of  their  judgment  in 
November,  1839.  This  lien  could  not  be  de- 
110*]  feated  by  any  *act  of  the  defendant, 
Williams.  The  plaintiffs  in  the  court  below 
could  alone  by  their  acts  raise  their  lien.  See 
1  Bland's  Chan.  Rep.  449,  462. 

Nothing  subsequent  could  devest  plaintiffs' 
lien  without  their  consent.  This  judgment 
was  rendered  before  the  appellant  declared 
the  estate  insolvent.  The  other  creditors,  who 
had  not  obtained  judgments,  acquired  a  lien 
(if  at  all)  from  the  time  the  Court  of  Probates 
declared  the  estate  insolvent,  and  not  from  the 
death  of  the  intestate,  as  insisted  by  coimsel 
for  appellant.    See  Hutchinson's  Code,  673. 

The  plaintiffs,  therefore,  in  the  court  below, 
acquired  by  their  judgment  a  prior  lien  on  the 
estate  of  Baldwin  over  the  other  creditors.  A 
prior  lien  gives  a  prior  right  to  satisfaction. 
Bee  Andrews  v.  Wilkes,  6  Howard,  Miss.  654. 

This  judgment  was  entitled  to  satisfaction, 
to  the  exclusion  of  all  other  creditors.  Nor 
will  it  do  injustice  to  other  creditors  to  give  it 
such  preference. 

The  case  would  not  be  altered  if  Baldwin 
were  alive;  it  would  still  be  a  prior  lien.  It 
is  an  advantage  ffained  over  other  creditors  by 
the  superior  viffilance  of  the  appellees  in  the 
prosecution  of  their  claim  to  final  judgment — an 
advantage  recognized  and  sustained  by  the  law. 

There  is  no  provision  of  the  statutes  of  Mis- 
sissippi which  operated  per  se  as  a  stay  of  exe- 
cution on  this  judsment  in  the  court  below. 
Nor  is  there  any,  it  is  believed,  which  would 
by  any  fair  or  rational  construction  authorize 
the  district  judge  in  eniolning  it. 

Section  1(MI  of  Hutchmson's  Mississippi  Code, 
pages  667,  668,  relied  on  by  appellant^s  coun- 
sel, provides  that  no  suit  shall  be  commenced 
against  an  administrator  after  his  intestate's 
estate  has  been  declared  insolvent,  etc.,  etc. 
This  section  can  have  no  bearing  on  this 
ease,  because  the  judgment  was  obtained  and 
the  suit  ended  before  the  estate  was  reported 
or  decreed  insolvent. 

Section  1,  art.  2,  of  the  same  code,  p.  678,  is 
also  relied  on.  This  section  provides,  that, 
when  suits  are  pending  against  administrators, 
and  undetermined  at  the  time  the  estates  of 
their  intestates  are  decreed  insolvent,  execution 
shall  be  stayed  after  judgment,  etc.  This  pro- 
vision is  eoually  inapplicable  to  this  case.  This 
suit  was  aetermined,  and  judgment  rendered, 
before  appellutt  reported  the  estate  of  Baldwin 
ittsolvenL 
M00M 


Would  not  a  decision,  bringing  tills 
within  the  meaning  of  the  above  sections  (and 
they  are  the  only  statutes  relied  on),  be  aa 
act  of  a  legislative  rather  than  a  judicial  char- 
acter. 

The  decree  of  the  district  judge  dismissing 
the  bill  of  injunction  *must  therefore  be  [*111 
sustained.  No  injustice  will  be  done  to  tht 
other  creditors.  They  have  their  remedy 
asainst  the  administrator  and  his  securities  on 
hSi  official  bond,  for  all  acts  of  roaladministn. 
tion,  etc.  See  Edmundson  v.  Roberta,  2  How* 
ard.  Miss.  822;  Lerhr  v.  Tarball,  2  lb.  906; 
Prosser  v.  Yerby,  1  lb.  87. 

Mr.  Justice  Qrier  delivered  the  opinion  ol 
the  court: 

The  only  question  raised  in  this  case  depends 
on  the  construction  of  the  peculiar  statutes  of 
Mississippi.  It  is,  whether  a  plaintiff  who  hu 
obtained  a  judgment  against  the  administrator 
of  an  intestate^s  estate,  before  it  haa  beca  de- 
clared insolvent,  has  such  a  prior  lien  on  the 
same  as  will  entitle  him  to  issue  an  exeeotiOB 
and  satisfy  his  judgment  out  of  the  assets, 
after  the  estate  has  been  declared  Insolvent  by 
the  Orphans'  or  Probate  Court,  and  commis- 
sioners appointed  for  the  purpose  of  distribut- 
ing the  assets  eoually  among  all  the  erediton. 

The  process,  ooth  mesne  and  final.  In  tin 
district  and  circuit  eourts  of  the  United  States, 
being  conformed  to  those  of  the  different 
States  in  which  they  have  jurisdiction,  the  lien 
of  judgments  on  property  within  the  limits  of 
that  jurisdiction  depends,  also,  upon  the  Stste 
law,  where  Congress  has  not  legislated  on  the 
subject.  In  some  of  the  States,  a  judgment  ii 
not  a  lien  on  lands;  in  others,  there  is  a  lien  co- 
extensive with  the  jurisdiction  of  the  court  hi 
Mississippi,  a  judgment  obtained  in  his  lifetime 
is  a  lien,  from  the  time  of  its  rendition,  on  sll 
the  defendant's  property;  and  the  propertv  of 
a  decedent  becomes  liable  for  his  debts  froB 
the  time  of  his  death.  See  Dye  v.  Bartlett,  7 
How.  Miss.  224.  Consequently,  the  lien  of  s 
judgment  obtained  before  defendant's  destk 
cannot  be  affected  bv  a  declaration  of  insolvenej 
subsequently  made  by  his  administrator.  Bat 
if,  at  the  time  of  toe  death,  the  fund  from 
which  each  of  the  creditors  has  an  equal  right 
to  claim  satisfaction  is  insufficient  to  pay  sll, 
equity  requires  that  one  should  not  be  permit- 
teid,  by  a  mere  race  of  diligence,  to  seize  satis- 
faction of  his  whole  debt,  at  the  expense  of  sn- 
other.  Hence,  a  declaration  of  insolvenej 
must  relate  back  to  the  death,  in  order  that  thii 
equitable  principle  may  have  its  effect.  Soek 
appears  to  be  the  policy  of  the  legislation  of  Mil- 
sissippi  on  this  subject,  apparent  in  her  statutes 
and  the  decisions  of  her  courts. 

The  case  of  Parker  v.  Whiting,  6  How. 
Miss.  352,  decided  in  the  High  Court  of  I^ 
rors  and  Appeals  of  that  State,  presented  the 
same  point  in  a  case  parallel  with  the  pne* 
ent. 

In  that  case,  aa  in  this,  it  wma  eontended  thst 
an  administrator  cannot  report  an  estate  insol- 
vent after  nine  months,  that  *being  the  [*llfl 
period  within  which  he  cannot  be  sued;  ssd 
that  a  iudgment  obtained  after  that  tiins  be- 
came a  lien  on  all  the  property  of  the  decesspd, 
which  cannot  be  destroyed,  raised,  or  saper- 
'leAfid.  \s)  Uia  aubseqjAent  report  of  insolTesey, 


law                        The  Uxitid  Statu  v.  Ibe  Hxm  or  BwdmI.  ini.  lU 

Npedftll;  when  It  appeared  that  thii  Inaolvency  THE  UNIT&D  STATES,  AppeUanU, 

nugbt  hav«  been  caused  by  the  maladminUtn-  r. 

tira  of  the  defendMit.  THE  HEIRS  OF  BOISiWRJB. 

But  that  court  decided  that  the  eatat«  of  a 

daooaaed   peraon    may    be    reported    ta«)lv«nt  SAME,  Appellant*, 
•iter  the  azpiratitm  of  nine  monthi  from  the 

grant  at  letlen  of  adminiatration;   and  that, _ 

when  an  eatate  U  ao  reported,  the  lien  of  a  THE  HEIRS  OF  POWERS. 
Judgment  preTiouilf  obtained  aj^nat  the  ad- 

luiniatntor  b  held  in  abeyance,  and  mutt  give  BAKE,  Appellanta, 

way  to  the  general  and  equal  lien  of  all  the  t. 

ereditora  vhicb  exiited  at  the  time  of  the  death,  THE  HEIRS  OP  TUBIfEB. 
■ad    to    which    the    declaration    of    iniolvency 

miiat  relate.    Also,  that  the  action  of  the  Fro-  PHvate  land  claima  in  Miaaouri,  acta  reapecting 

'    '     "                             -     •  ■       .._.....  i.  proceeding*  to  try  validity  of— appeau  from 
Diitrict  CourL 
the 

-.                .        on  the  In    1B24.    CoBiTMa  paucd  an   Act,   «   Btat  at 

bond.  Larsc.  B2,  entitled  "An  Act  enablJng  tbe  elalDunta 

1-  ih:.  ....^Ui^^  «(  n..  ^.t..*^  n»  Mt..t.  to  '■"''«  within  the  llmlta  of  (be  Stole  of  MlMOOrt 

In  thia  exposition  of  the  aUtutea  of  HIuU-  „j  Terrltorj  or  ArksDiai  to  In.tltute  proeeMllniB 

rippi,  aa  given  by  her  courta,  we  fully  concur;  to  trj  iha  Talldltj  ot  their  claimi." 

ud  it  la  eoncluaive  ot  the  queation  now  under  Tbe  leeond  lectW  proTided  thai.  In  "all  eaiea. 

"r~.jj„„..   „                                ^  the  party  agalDit  whom  the  Indnnent  or  decree  ot 

aoniidcration.                                    the  mid  DUtrlrt  Coort  mai  be  Bnallj  glTen.  ihall 

An,  therefore,  the  judgment  obtained  by  the  be  entitled  to  an  appeal,  within  one  year  trom  the 

plaintiffa  in  the  court  below  did  not  entitle  them  time  ol  lt>  reuditioo    to  the  Suprjnw  Court  of  the 

I,  a  prior  lien,  or  a  right  of  aati.facUon  in  pref-  ^S^Xf^T^^U'l^JK^^^  '^^^^^r^j^'^t^l 

erence  to  the  other  creditor!  of  the  insolvent  ea-  before  the  laid  court*  within  two  ;eari  (ram  the 

Ute,  they  have  no  right  to  take  in  execution  paMlna  ol  the  act.  or  which,  alter  being  btoniht 

tZ      _,-  -t-  «f  ti..  A^^.,^  —hi-i.  tK.  Dwlwat.  before  the  aald  courta,  sba  I,  od   accouot  of  the 

the  property  of  the  deceased  which  the  Probate  a^jtet  or  fleiaT  of  the  claimant,  not  be  proMwotefl 

Court  has  ordered  to  be  aold  for  the  purpose  of  to  a  final  dedalon  within  three  years,  ahall  be  for- 

an  equal  distribution  among  all  the  creditors.  •»«  ^Uf^„     .                ^        .^         »  .  d.  .     . 

Tl»l«ri«iMio.  ot  th.1  oourt  ta  .tUchjl  to  J^.J'jJl'^.'aS!  'S^»"°S","M  iS'tt! 

the  asscta;  they  are  in  gremio  legia.  And  if  the  adjuitmeot  of  land  claim*  within  the  Btalea  of  Mla- 

marsbal  were  permitted  to  aeiu  them  under  an  »ouri,  ArkauaaL  and  LooHjana   ijid  In  those  parte 

^^     ,.        ..     '^  ,,    ^^     I                        ■«    A  T  of  the  State*  or  UI*s1si1odI  and  Alaliama.  soath  of 

execution,  it  would  not  only  cause  manifest  in-  ?£*  Oilrty-Orst  *«roe  oi'^north   latitude;  and  lit 

luatice  to  be  done  to  the  rights  of  other*,  but  tween  the  Ulsslssrppl  ant'  PerdJdo  rivers." 

be  the  occasion  of  an  unpleasant  conflict  be-  .„"  enacted,  ■that  so  much  of  the  eiplrBd  act  of 

riadietion.    But   we   wish  it  to  be   understood  Tor  the  term  of  five  reais,  and  no  longer : 

tliat  we  do  not  inUnd  to  eipreas  any  opinion  a*  '«  provlslone  of  that  part  ot  the  aforesaid 

t«  the  ri^t  of  State  legisUtion  to  compel  for-  S  thj^s'es^f  iSinlslKa  »d 

«]gn  ercditoTS,  in  all  cases,  to  aeek  their  remedy  -    -      - 

M«li»t  the  eaUtea  of  decedents  in  the  State  _ ^  ^^ 

courta  alone,  to  the  exclusion  of  the  jurisdiction  i  th*  lllsalaslppl  and  E 

Of  the  eourta  of  the  United  SUtea.    That  will  _.,.  .^^  ™^„.«^  v.  ,*. 

prMent  an  entirely  different  queation  from  the  TjSs  "  flTTJUri^rom  at 

present.  pa**a»  of  th*  Act  of  1841,  m  far  as  reiard*  ap- 

Til-  flanr**  nt  thm  Miiirt  hslnw  iliamUatnff  thp  pealairom  the  DIatrlct  Court  to  thl*  court     It  will 

The  decree  ol  tne  court  oeiow  oismiasing  tat  SJtloae  la  force  until  all   the  appeals  reaolarlj 

UU    must   be    reversed,   and    a   decree   entered  brought  np  from  the  district  courts  ibsll  be  flaslly 

In  faTor  of  complainant  continuing  the  injunc-  dlapoaed  ot. 
tlon. 

THE  drat  two  of  theae  eases  were  appeala  from 
the  District  Court  of  Mississippi.    One  of 

^"""  them,  vU.,  The  United  States  t.  The  Helra  of 
Boisdorfl,  was  the  aame  ease  In  which  a  motion 

tills  cause  came  on  to  be  heard  on  the  tran-  ^  ^V^f  ^"l,"**.^' •'*''•  P'«=«U''g  t«nn,  aa 

A„":'  r^r  ?!  ^hT^  'T.^^'^aT  T^tSrS^j'i^.Tpc.i  *"-  the  [.,i* 

Court  of  the  United  States  for  the  Northern  jy^^^^^^^  f^^  ^  Louisiana. 
Diatrict  of  Mississippi  and  was  argued  by  ^  ^^tlon  waa  now  made  to  diamlaa  the 
eounael;  on  consideration  whereof,  It  la  now  ^^^^  j^^^^  „p^  ^  ground  which  waa  com- 
here  ordered  and  decreed  by  thia  court,  that  nion  to  them  all,  vfi.,  that  the  Act  of  IBM,  m- 
the  decree  of  the  said  District  Court  !n  this  Hving  and  re-enacting  the  Act  of  IB24.  can- 
cause  be,  and  the  aame  Is  hereby  reversed,  with  tinued  it  in  force  for  the  term  of  Bve  years,  and 
coata;  and  that  this  cause  be,  and  the  same  la  no  longer;  and  that,  aa  the  act  was  passed  on 
hereby  remanded  to  the  said  Diatrict  Court,  the  17th  of  June,  1M4,  it  expired  unon  the  ITtb 
with  directions  to  enter  a  decree  in  favor  of  the  of  June,  1849.  By  reason  of  which  expiration, 
complainant,  continuing  the  injnnctitm  in  thia  it  was  alleged,  thia  court  had  no  longer  any  ju- 
eanac,  and  for  auch  further  proceedings,  in  con-  risdiction  over  the  case. 

fonnity  to  the  opinion  of  thia  court,  aa  to  Uw  NoTa.-MlaNarl  private  land  dalma.     ■••  note 

— •  i..^i_,  mny  Bppwtaln.  to  ii  U  cd.  D.  8.  1001. 
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By  an  act  of  Jnae  17th,  1844  <6  Statutes  at 
Large,  676),  entitled  "An  Act  to  provide  for 
the  adjuBtment  of  land  claims  within  the  States 
of  Missouri,  Arkansas,  and  Louisiana,  and  in 
those  parts  of  the  States  of  lifississippi  and  Ala- 
bama south  of  the  thirty -first  de^ee  of  north 
latitude,  and  between  the  Mississippi  and  Per- 
dido  rivers,"  it  is  enacted,  "That  so  much  of 
the  expired  act  of  the  26th  of  May,  1824,  en- 
titled An  Act  to  enable  claimants  to  land  with- 
in the  State  of  Missouri  and  Territory  of  Arkan- 
sas to  institute  proceedings  to  try  the  validity 
of  their  claims,'  as  related  to  the  State  of  Mis- 
souri,   be,  and  is   hereby  revived  and 

re-enacted,  and  continued  in  force  for  the  term 
of  five  years,  and  no  longer;  and  the  provisions 
of  that  part  of  the  aforesaid  act,  hereby  revived 
and  re-enacted,  shall  be,  and  hereby  are  ex- 
tended," to  the  States  of  Louisiana,  Mississippi, 
etc.,  "in  the  same  wa^,  and  with  the  same 
rights,  powers,  and  jurisdictions,  to  every  ex- 
tent they  can  be  rendered  applicable,  as  if  these 
States  had  been  enumerated  in  the  original  act 
hereby  revived,  and  the  enactments  expressly 
applied  to  them,  as  to  the  State  of  Missouri; 
and  the  District  Court  and  the  judees  thereof,  in 
each  of  these  States,  shall  have  and  exercise  the 
like  jurisdiction  over  the  land  claims  in  their  re- 
spective States  and  districts,  ori^nating  with 
either  the  Spanish,  French,  or  Bntish  authori- 
ties, as  by  said  act  was  given  to  the  court  and 
the  judge  thereof  in  the  State  of  Missouri." 

The  Act  of  the  26th  of  May,  1824,  thus  re- 
vived and  re-enacted  (4  Statutes  at  Large,  52), 
after  describing  the  classes  of  cases  embraced 
within  its  provisions,  prescribes,  that  the  claim- 
ants shall  present  a  petition  to  the  District 
Court,  setting  forth  their  claims;  that  proper 
parties,  including  the  district  attorney,  shall  be 
made;  that  the  proceedings  shall  be  conducted 
according  to  the  rules  of  a  court  of  equity;  and 
that  the  said  court  shall  have  power  to  hear  and 
determine  the  questions  arising  in  the  cause, 
and  to  make  a  decree.  It  then,  in  the  latter 
part  of  the  second  section,  enacts:  "And  in 
all  cases,  the  party  asainst  whom  the  judgment 
or  decree,  of  the  said  District  Court  may  be 
finally  given  shall  be  entitled  to  an  appeal, 
116*]  within  one  *year  from  the  time  of  its 
rendition,  to  the  Supreme  Court  of  the  United 
States,  the  decision  of  which  court  shall  be  final 
and  conclusive  between  the  parties;  and  should 
no  appeal  be  taken,  the  judgment  or  decree  of 
the  said  District  Court  shall,  in  like  manner,  be 
final  and  conclusive." 

By  the  fifth  section  it  Is  enacted  "that  any 
claim  to  lands,  tenements,  or  hereditaments, 
within  the  purview  of  this  act,  which  shall  not 
be  brought  by  petition  before  the  said  courts 
within  two  years  from  the  passinff  of  this  act, 
or  which,  after  being  brought  before  the  said 
courts,  shall,  on  account  of  the  neglect  or  de- 
lay of  the  claimant,  not  be  prosecuted  to  a  final 
decision  within  three  years,  shall  be  forever 
barred,  both  at  law  and  in  equity;  and  no 
other  action  at  common  law,  or  proceeding 
In  equity,  shall  ever  thereafter  be  sustained,  in 
any  coi^  whatever,  fai  relation  to  said  claims." 

In  the  three  cases  above  mentioned,  petitions 

had  been  filed  in  the  respective  courts,  and  the 

district  ludge  confirmed  the  claims  to  the  sev- 

eral  petitioners.   The  United  States  appealed  to 

ibia  court. 
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The  motion  to  dismiss  was  sustained  by  Mr. 
Volney  Howard  and  Mr.  Henderson,  and  op- 
posed by  Mr.  GiUet  and  Mr.  Johnson  (Attorney- 
General). 

The  motion  and  brief,  as  filed  by  Mr.  Hender- 
son, were  as  follows: 

The  appellees  have  presented  their  respectivi 
motions  to  dismiss  these  cases,  in  form  as  fed* 
lows: 

"And  now  at  this  term  come  the  appelleei, 
by  attorney,  and  move  the  court  to  dismiai 
this  case,  because  the  court  has  no  jurisdictioa 
thereof,  in  this,  to  wit:  That  the  court  from 
which  this  case  is  brought  here  by  appeal  had 
but  a  limited  and  special  jurisdiction  of  ths 
case  in  virtue  of  two  acts  of  Congress,  the  out 
of  date  17th  June,  1844,  entitled  "An  Act  to 
provide  for  the  adjustment  of  land  claims  with- 
in the  States  of  Missouri,  Arkansas,  Louisiana, 
and  those  parts  of  the  States  of  Mississippi  and 
Alabama  south  of  the  31  st  degree  of  north  Uti- 
tude,  and  between  the  Mississippi  and  Perdids 
rivers,"  and  which  said  act  revived  a  certain 
other  expired  act  therein  recited  of  date  26th 
May,  1824,  for  five  years  and  no  longer,  sod 
during  the  operative  existence  of  wluch  two 
acts,  the  decree  in  this  case  waa  pronounced. 
And  because  by  virtue  of  which  said  Act  of 
1824,  so  revived  as  aforesaid,  and  by  no  other 
law  or  authority  whatever,  this  court  was  as- 
signed to  have  a  like  special  jurisdiction  of 
tms  case  by  appeal;  but  which  act,  so  revived 
as  aforesaid,  ceased  and  expired  on  the  17th  of 
June,  *1849,  by  express  legislative  [*llf 
limitation,  without  any  saving  clause  for  ths 
adjudication  of  cases  then  pending." 

Assuming  the  facts  to  be  as  set  forth  in  this 
motion,  we  contend  that  there  is  now  no  law 
in  force  giving  to  this  court  jurisdiction  of 
these  cases,  or  of  supplying  any  rule  by  which 
it  can  review  them;  and  the  same  must  there- 
fore be  dismissed. 

It  is  well  settled,  that  this  court  haa  no  gen- 
eral jurisdiction  in  matters  of  appeal.  That 
unless  Congress  authorize  an  appeal  by  statute, 
none  can  be  entertained.  11  Pet.  165,  166; 
3  How.  104;  6  Pet.  495;  1  Cranch,  212;  S 
Cranch,  159;  6  Cranch,  307;  3  Dall.  321,  327; 
1  How.  268;  3  How.  817;  7  Wheat.  38;  S 
Pet.  193 ;  7  Pet.  568. 

It  is  equally  well  settled,  that  the  United 
States  have  no  greater  claim  to  assert  the  right 
of  appeal,  or  any  other  legal  right  as  a  litigant, 
than  a  citizen  has;  and  have  no  right  of  appeal 
imless  expressly  accorded  to  them  by  act  of 
Congress.    6  Pet.  494;  11  Pet.  165,  166. 

If,  therefore,  it  be  shown  that  the  appeal 
given  by  the  statute  of  1824  waa  special,  and 
had  its  origin  with  that  statute,  and  that  the 
statute  coi^erred  a  special  and  peculiar  juris- 
diction, appellate  as  well  as  original,  and  that 
said  statute  has  expired  or  is  repealed,  we  sop- 
pose  the  legal  conclusion  of  such  showing  to 
be  demonstrative  in  favor  of  our  motion  to  (fit- 
miss,  imless  some  other  law  be  shown  to  soi- 
tain  the  appeal. 

A  mere  glance  at  the  records  and  decreet  is 
these  cases,  show  them  to  have  been  adjudicat- 
ed in  pursuance  of  the  authority  conferred  by 
these  two  statutes.  And  the  reading  of  the 
statute  of  1824  will  certify  the  specialty  of  the 
jurisdiction  it  confers  in  every  section. 

It  is  special  as  to  the  SUtea  to  which  it  ap- 
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plies,  being  but  five  in  number.  Special  as  to 
the  classes  of  cases  it  submits  for  trial;  and 
eTen  excepts  one  case  of  the  classes  submitted. 

It  is  special  in  designating  the  court  to  have 
cognizance  of  the  cases,  and  directing  the  mode 
of  procedure.  Selecting  the  district  courts  of 
the  United  States,  which  have  no  general 
chancery  jurisdiction,  and  directing  them  to 
Edjudicate  the  cases  in  accordance  with  equity 
practice. 

It  is  peculiarly  special,  also,  in  enlar^g  the 
field  of  equity  power  in  the  latitude  p^iven  for 
the  decision  of  these  cases.  Submitting  them 
to  be  adjudged  in  "conformity  with  the  prin- 
ciples of  justice,"  and  "according  to  the  law 
of  nations;  the  stipulations  of  any  treaty,  and 
proceedings  under  the  same;  the  several  acts 
of  Congress  in  relation  thereto;  the  laws  and 
ordinances  of  the  government  from  which  it 
<the  title)  is  alleged  to  have  been  derived;  and 
all  other  questions  properlv  arising  between 
the  claimant  and  the  United  States.^ 
117*]  *It  is  strikingly  special  in  permit- 
ting the  citizen  to  implead  and  litigate  with 
the  government. 

The  rules  of  evidence  are  special;  the  com- 
mon law  rules  being  relaxed  in  these  cases. 

The  statute  submitted,  also,  legal  and  com- 
plete titles  to  be  tried  under  eouitable  rules. 

The  decree  to  be  pronounced  was  special  in 
Its  recitals  and  requirements. 

The  powers  of  the  court  were  peculiarly 
special,  also,  in  being  permitted  to  decree  the 
survey  of  the  claims  adjudged,  though  affect- 
ing the  public  domain. 

And  tne  operation  and  effect  of  the  decree 
sre  also  singularly  special,  when,  after  adjudg- 
ing the  title  of  the  petitioner  in  his  favor,  It 
deprived  him  of  so  much  of  the  claim  as  the 
United  States  had  previously  disposed  of,  and 
turned  him  over  for  reclamation  upon  the  pub- 
lic lands;  the  decree,  to  this  extent,  thus  oper- 
ating as  land  scrip. 

The  time  allowed  for  an  appeal  from  decrees 
pronounced  under  this  statute  is  special,  being 
mnited  to  one  year. 

Such  are  a  portion  of  the  peculiar  and  special 
rules  under  which  proceedings  in  these  cases 
have  been  carried  on,  and  the  decrees  pro- 
nounced, pursuant  to  the  Act  of  26th  May,  1824, 
and  while  it  was  in  force.  And  such  only  must 
be  the  rules  by  which  this  court  can  review  and 
revise  these  cases,  if  it  assumes  to  review  them 
at  sJl.  It  must  be  certainly  requisite,  then,  if 
this  court  is  to  review  these  cases  by  these 
rules  (being  the  rules  by  which  the  court  be- 
low adjudeed  them),  the  rules  themselves  must 
hare  vitality,  and  be  in  force.  Because,  from 
no  other  laws  and  from  no  other  source  of 
authority,  can  these  rules  be  invoked,  but  from 
the  Act  of  1824.  But  this  act,  by  the  special 
limitation  of  the  Act  of  1844,  which  revived  it, 
was  prescribed  in  the  precise  measure  and  dura- 
tion of  its  operative  existence;  and  the  act 
again  became  functus  on  the  17th  of  June, 
1840. 

This  act,  therefore,  which  conferred  special- 
ly all  the  jurisdiction  this  court  could  ever  en- 
tertain of  these  cases,  is  now  as  if  it  had  never 
been,  except  as  to  the  rights  it  conferred,  con- 
summated, or  established,  while  in  force. 

This  court,  then,  can  have  no  right  to  retain 
thsss  eases  upon  its  dockety  because  it  has  no 
ta  lb  eO. 


rule,  law,  or  authority  in  existence  by  which  It 
can  try  and  adjudge  them.  In  other  words, 
the  jurisdiction  by  which  it  was  contemplated 
this  court  should  have  cognizance  of  these 
cases  was  wholly  special,  and  the  law  which 
conferred  it  is  extinct,  and  has  ceased  to  be  a 
rule.  And  this  conclusion  we  think  dearly 
sustained  by  the  following  ^authori-  [*118 
ities:  Miller's  case,  8  Burr.  1468,  1  HiU,  328- 
336;  2  Pet.  623,  624;  6  Mart.  La.  463;  4 
Wend.  211;  6  Wend.  626;  1  Watts,  268;  4 
Yeates,  392;  17  La.  R.  478;  Dwarris  on  SUt- 
utes,  676;  4  Mann.  Jt  Ryl.  686-688;  0  Bam. 
Jt  Cress.  760;  12  Moore,  367-360;  4  Moore  A 
Payne,  341,  361 ;  4  Bingh.  212. 

We  consider  the  court  has  already  construed 
this  statute  of  1824  as  conferring  a  special  ju- 
risdiction, as  well  as  special  remedy.  United 
States  V.  Curry,  6  How.  118;  and  see  6  Pet. 
493  and  11  Pet.  166,  166. 

Congress,  too,  in  extending  this  act  of  1824| 
by  the  Act  of  24th  May,  1828  (4  Stat,  at  Large, 
208),  obviously  discovers  its  opinion,  that,  wUh 
the  expiration  of  the  law,  the  jurisdiction  also 
terminated. 

And  so,  too,  in  repealing  the  bankrupt  laws 
of  1800  and  of  1841.  In  both  instances,  Con- 
gress inserted  a  saving  clause,  to  save  jurisdic- 
tion in  cases  pending  at  the  time  of  the  repeal; 
and  without  which,  doubtless,  those  cases 
would  have  fallen  with  the  repeal. 

Mr.  Gillet  said  it  was  not  his  purpose  to  con- 
trovert the  correctness  of  the  positions  laid  down 
in  the  cases  cited  for  the  motion.  If  there  was 
no  statute  in  force  conferring  jurisdiction  upon 
the  Supreme  Court,  he  should  not  contend  that 
these  appeals  could  be  heard.  Xor  should  he 
insist  that  the  Judiciary  Act  conferred  any 
such  power.  It  was  found  in  the  Act  of  1824, 
or  did  not  exist  at  all.  It  has  been  contended, 
that  this  act  expired  in  five  years  from  its  ap- 
proval, and  was  revived  June  17,  1844,  for 
five  years  only,  and  is  not  now  in  force.  He 
denied  the  correctness  of  this  assumption,  and 
took  issue  upon  it.  The  second  and  fifth  sec- 
tions of  the  Act  of  1824  contain  limitations 
upon  the  claimant,  as  to  the  time  within  wUch 
the  petition  shall  be  presented,  and  the  cause 
heard  and  an  appeal  taken.  The  residue  of  the 
act  is  without  limitation.  As  a  whole,  it  Is  ss 
permanent  as  an^  other  statute.  An  examina- 
tion of  its  provisions,  and  especially  sections  2, 
3,  6,  6,  7,  and  11,  will  prove  this.  The  fifth 
section  contains  an  important  limitation,  while 
the  seventh  contains  an  important  provision 
applicable  to  all  bonds  not  determined  to  belong 
to  claimants.  There  is  no  limitation  upon  the 
jurisdiction  of  this  court,  when  a  cause  is  law- 
fully brought  here.  The  Act  of  1844  revived 
and  continued  in  operation  provisions  relating 
to  proceedings  in  the  court  below  only. 

But  if  \i-o  nre  in  error  in  this  view  of  the  stat- 
ute, then  tiicse  appeals,  having  removed  the 
causes  from  the  court  below,  ^cannot  [*llf 
be  sent  back  to  that  court.  If  there  is  no  law 
empowering  this  court  to  hear  and  determine 
them,  then  it  has  no  power  to  act  upon  them 
at  all,  and  it  can  perform  no  act  whicn  will  en- 
title either  party  to  any  advantage  which  they 
did  not  possess,  and  could  not  enforce,  on  the 
day  when  the  revival  Act  of  1844  expired.  To 
dismiss  the  appeal,  and  thereby,  furnish  evl* 
denoe  that  the  sausss  hsd  not  besn  lawfuUj 
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brought  here  under  the  act,  would  lay  the 
foundation  for  the  claimants  to  contend  that  it 
wa8  never  properly  made,  and  that  they  were 
therefore  entitled  to  patents  under  the  decision 
of  the  district  judge. 

Mr.  Johnson  (Attorney -General)  said,  that  if 
the  construction  given  to  these  laws  upon  the 
other  side  was  correct,  the  result  would  be  that 
they  could  stand  upon  the  decree  below  as  a 
final  decree.  But  all  these  land  laws  did  not 
contemplate  that  the  decree  of  the  court  below 
was  to  be  final,  in  case  either  party  chose  to  ap- 
peal; and  we  had  obtained  an  appeal  when  it 
was  properly  taken  even  upon  the  showing  of 
the  other  side,  and  when  this  court  had  un- 
doubted jurisdiction  over  the  case.  Let  us  look 
into  the  Act  of  1824,  and  then  examine  what 
part  of  it  was  revived.  The  dispute  is,  whether 
the  jurisdiction  of  this  court,  when  once  at- 
tached, stopped  when  five  years  expired  after 
the  passage  of  the  Act  of  1844.  If  we  had  now 
a  case  before  us  arising  under  the  Act  of  1824 
alone,  without  any  other  act  having  been 
passed,  this  court  could  decide  it  and  settle  the 
controversy,  provided  the  appeal  had  been  tak- 
en in  proper  time. 

[Mr.  Henderson  said  he  conceded  that.] 
Then  if  the  opposite  counsel  concedes  that,  I 
think  that  the  other  consequences  for  which  I 
contend  must  follow.  What  was  the  character 
of  the  Act  of  1824  T  It  describes  the  claims 
which  are  to  be  presented,  the  notice  to  be 
given,  the  proceedings  to  be  had,  the  principles 
by  which  the  decision  is  to  be  governed,  and 
states  the  reason  for  granting  an  appeal  to  this 
court.  The  claimant  had  a  year  to  decide 
whether  he  would  appeal  or  not.  The  district 
attorney  was  directed  to  consult  the  Attorney- 
General  whether  or  not  an  appeal  should  ue 
taken  in  case  the  decision  was  adverse  to  the 
United  States.  If  no  appeal  was  taken,  the 
decree  below  was  final.  If  the  claimant  suc- 
ceeded, a  copy  of  the  decree  was  to  be  present- 
ed to  the  land  office,  and  he  would  receive  his 
patent.  If  he  succeeded  by  the  judgment  of 
this  court,  he  was  to  present  the  certificate  of 
the  clerk  of  this  court  to  the  land  office,  before 
he  could  receive  a  patent.  But  how  was  this 
to  be  done,  if  the  jurisdiction  of  this  court  was 
to  cease  after  the  expiration  of  five  years  from 
120*]  *the  passage  of  the  Act  of  1844  T  It  is 
admitted  that,  under  the  Act  of  1824,  the  juris- 
diction of  this  court  would  not  have  ceased. 
Therefore,  the  opposite  counsel  must  contend 
that  the  two  acts  are  not  alike;  and  yet  the  Act 
of  1844  extends  the  Act  of  1824  "in  the  same 
way,  and  with  the  same  rights,  powers,  and  ju- 
risdictions to  every  extent  they  can  be  rendered 
applicable."  Suppose  a  party  were  to  put  off 
the  trial  of  his  cause  in  the  court  below  until  a 
late  period,  or  the  court  was  so  pressed  with 
business  that  the  case  could  not  be  taken  up, 
or  that  the  district  attorney  could  not  immedi- 
ately report  to  the  Attorney-General,  a  decree 
mignt  be  passed  for  millions  which  would  be 
Irrevocably  lost  to  the  government;  and  yet  it 
is  admitted  that  this  would  not  have  been  so 
under  the  Act  of  1824.  These  laws  have  al- 
ways looked  to  a  supervision,  by  this  court,  of 
the  decree  of  the  District  Court;  and  if  the  op- 
podte  counsel  are  right,  this  Act  of  1844  is  an 
taooBptkm  to  all  the  laws,  and  Congress  have 
rvmmittf4  A  piaijpabto  blunder. 
M9MM 


But  reliance  is  placed  by  the  opposite  cooa- 
sel  upon  the  phraseology  of  the  Act  of  1844t 
namely,  that  the  Act  of  1824  is  continued  ui 
force  for  the  term  of  five  years  and  no  longer. 
What  has  this  court  said  about  the  same  ex* 
pression  in  another  lawT  The  Act  of  24th 
May,  1828  (4  Stat,  at  Large,  298),  was  to  cod- 
tinue  in  force  until  the  26th  of  Mav,  1830,  and 
no  longer;  and  yet  cases  were  decided  hen 
long  after  that  day.  This  very  question  was  ig. 
volved  and  decided  in  those  cases.  If  the  court 
had  no  jurisdiction  and  the  appellate  power  htd 
expired,  all  these  judgments  are  void.  The 
titles  will  be  lost  to  thousands  of  acres,  which 
are  now  held  under  these  judgments. 

Mr.  Chief  Justice  Taney  delivered  the  opm- 
ion  of  the  court: 

A  motion  has  been  made  to  dismiss  this  esse, 
for  want  of  jurisdiction  in  this  court  to  hear 
and  decide  it. 

It  appears  that  a  petition  was  filed  by  the  ap- 
pellees in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi, 
pursuant  to  the  acts  of  Congress  of  May  2A, 
1824,  and  of  June  17,  1844,  praying  to  have 
confirmed  to  them  a  large  tract  of  land,  which 
they  claimed  under  a  concession  or  grant  which 
they  alleged  had  been  made  to  their  anoestort, 
by  the  Spanish  authorities. 

The  petition  was  filed  on  February  1,  1845, 
and  on  the  12th  of  November,  1847,  the  dis- 
trict judge  passed  his  decree  confirming  the 
concession;  and  on  the  same  day  the  United 
States  appealed  to  this  court.  The  motion  is 
made  to  dismiss,  *upon  the  ground  [*1S1 
that  the  Act  of  1844,  which  extended  to  the 
State  of  Mississippi  the  Act  of  1824,  and  re- 
enacted  it  as  to  the  claims  in  that  State,  limited 
the  duration  of  both  acts  to  five  years  and  no 
longer,  and  that  both  of  these  acts,  so  f ar  ss 
concerns  such  claims,  expired  on  the  I7th  of 
June,  1849;  and  this  court  having  no  appellate 
jurisdiction,  unless  conferred  on  it  by  act  of 
Congress,  and  having  derived  the  jurisdiction 
it  heretofore  exercised  in  cases  of  this  descrip- 
tion altogether  from  the  laws  above  mentioned, 
its  power  in  this  respect  ceased  when  the  lawi 
expired;  and  there  being  no  act  of  Congress  now 
in  force  authorizing  it  to  review  the  decree  of  the 
District  Court  for  the  Southern  District  of  Mis- 
sissippi, the  appeal  of  the  United  States  ought 
to  be  dismissed  for  want  of  jurisdiction. 

It  is  true  that  this  court  can  exercise  no  ap- 
pellate power  over  this  case,  unless  it  is  cos- 
ferred  upon  it  by  act  of  Congress.  And  if  the 
laws  which  gave  it  jurisdiction  in  such  casci 
have  expired,  so  far  as  regf\rds  claims  in  the 
State  of  Mississippi,  its  jurisdiction  over  tbeis 
has  ceased,  although  this  appeal  was  actually 
pending  in  this  court  when  they  expired. 

But  the  court  is  of  opinion  that  the  Act  of 
1824,  re-enacted  hj  the  Act  of  1844  for  the 
State  of  Mississippi  and  the  other  States  mea- 
tioned  in  that  law,  has  not  expired  so  far  u 
regards  appeals  from  the  district  court  to  thii 
court;  that  it  is  still  in  full  force,  and  naleee 
repealed  by  Congress  will  continue  in  foree, 
until  all  the  appeals  regularly  brought  up  fron 
the  district  courts  shall  be  finally  disposed  of. 

The  Act  of  1824  oriffinally  extended  only  to 
the  Spanish  and  French  grants  in  the  State  of 
;Missouri«  and  the  then  territory  of  ArkBUsa 
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II  eontains  no  elauae  limiting  generailv  th« 
duration  of  the  law.  The  fifth  section  limitt 
the  time  within  which  the  claimants  may  file 
their  petitions  to  two  years,  and  gives  the  peti- 
tioner three  years  from  the  time  Tiis  petition  is 
brought  before  the  District  Court,  to  prosecute 
it  to  a  final  decision  in  that  court;  but  by  the 
second  section  either  party  may  appeal  to  this 
court,  within  twelve  months  from  the  time  of 
the  final  decree  in  the  District  Court.  And  as 
many  of  the  ca8es  might  and  most  probably 
would  be  decided  in  the  latter  i>eriod  of  the 
five  years  within  which  the  party  is  required  to 
piresent  his  claim  and  prosecute  it  to  a  final  de- 
cision, it  is  evident  that  the  jurisdiction  of  this 
court  to  hear  and  determine  the  appeal  was 
not  intended  to  be  limited  to  the  same  period. 
And  as  there  is  no  clause  of  limitation  apply- 
ing to  the  whole  act,  nor  as  to  the  time  witfiin 
which  this  court  shall  exercise  the  appellate 
power  conferred  on  it,  the  Act  of  1824,  in  this 
respect,  is  a  prrpetual  one;  and  if  any  sppcal 
were  at  this  day  depending,  which  had  been 
122*]  ^regularly  brought  up  from  the  Stale  of 
Missouri  or  the  territory  of  Arkansas,  the  court 
would  have  jurisdiction  to  hear  and  decide  it. 

This  construction  of  the  ori^nal  Act  of  1824 
is,  indeed,  not  disputed.  But  it  is  insisted  that 
it  is  otherwise  when  taken  in  connection  with 
the  Act  of  1844,  which  re-enacted  it  for  the 
States  therein  mentioned,  in  one  of  which  this 
case  has  arisen.  And  it  is  contended  that  the 
duration  of  the  whole  Act  of  1824,  as  thus  re- 
enacted,  including  the  appellate  jurisdiction  of 
this  court,  is  restrictive  to  five  years  from  the 
enactment  of  the  law. 

This  construction  cannot  be  maintained.  In 
expounding  a  statute,  we  must  not  be  guided 
by  a  single  sentence  or  member  of  a  sentence, 
but  look  to  the  provisions  of  the  whole  law, 
and  to  its  object  and  policy.  And  it  was  evi 
dently  the  intention  of  the  Act  of  1844  to  place 
the  claims  under  Spanish  and  French  gran  is 
in  the  States  therein  mentioned  upon  precisely 
the  same  footing  with  the  claims  in  Missouri 
and  the  territory  of  Arkansas,  and  to  give  the 
claimants  the  same  rights  and  remedies,  includ- 
ing the  right  to  appeal  to  this  court.  For  it 
declares  in  express  terms,  that  the  Act  of  1824 
ahall  be  extended  to  them,  "in  the  same  way, 
and  with  the  same  rights,  and  powers,  and 
jurisdictions  to  every  extent  they  can  be  ren- 
dered applicable,  as  if  these  States  had  been 
enumerated  in  the  original  act  thereby  revived; 
and  the  enactments  expressly  applied  to  them, 
aa  to  the  State  of  Missouri."  Now,  if  they  had 
been  included  in  the  original  act,  and  the  en- 
actments applied  to  them  as  to  the  State  of 
Missouri,  it  is  admitted  that  the  appellate  juris- 
diction of  this  court  would  not  be  limited  to 
five  years.  And  if  it  would  not,  it  necessarily 
follows  that  it  is  not  limited  by  the  act  when 
re-enacted  and  extended  by  the  law  of  1844. 
For  if  it  were  to  be  so  limited,  and  the  juris- 
diction of  this  court  ceased  in  five  years,  the 
rights  and  powers  and  jurisdictions  in  relation 
to  the  claimants  in  these  States  would  be  dif- 
ferent from  what  they  would  have  been  if  they 
bad  beoi  included  in  the  original  law.  Such 
a  construction  would  in  effect  take  away  the 
iurisdiction  of  this  court,  and  deprive  each 
party  o)  the  right  to  appeal  within  twelve 
months  in  the  cases  decided  in  the  last  year  of 
11  Ii.  aO. 


the  five,  and  would  make  the  appeal  in  almoai 
every  case  inefficient  and  nugatory.  Certainly, 
there  could  be  no  reason  of  policy  or  justice 
for  making  such  a  difference  in  the  Jurisdiction 
of  this  court  in  different  classes  of  similar  cases; 
nor  could  such  have  been  intended.  The  error 
of  the  appellees  appears  to  have  arisen  from 
what  is  evidently  an  inaccuracy  of  language 
in  the  Act  of  1844,  when  it  speaks,  in  the  be- 
ginning of  the  enacting  clause,  of  *'so  much  of 
the  expired  act  *of  1824"  as  related  to  [*123 
the  State  of  Missouri.  Now,  the  Act  of  1824, 
as  we  have  already  said,  had  not  expired,  and 
is  still  in  force.  But  the  fifth  section  of  the 
act,  which  gave  the  claimant  two  years  from 
the  date  of  the  law  to  file  his  petition,  and 
three  more  to  bring  it  to  a  final  decision,  had 
expirtd.  And  the  whole  context  and  provi- 
sions of  the  Act  of  1844  show  that  it  was  the 
intention  of  the  Legislature  to  revive  this  por- 
tion of  the  Act  of  1824,  and  to  ^ive  to  the 
claimants  in  the  States  there  mentioned,  as  it 
had  given  to  those  in  the  State  of  Missouri, 
five  years  to  establish  their  claims,  and  to  sub- 
ject them  in  other  respects  also  to  the  same 
regulations  and  jurisdictions  in  prosecutins 
them  in  the  courts  of  the  United  States.  And 
the  expression,  "so  much  of  the  expired  act 
of  1824,"  should  have  been,  "so  much  of  the 
Act  of  1824  as  had  then  expired,"  in  order  to 
make  this  clause  consistent  with  the  residue  of 
the  act.  This  evident  inaccuracy  ought  not, 
however,  to  embarrass  the  court  in  expounding 
the  act,  which,  taken  altogether,  is  sufficiently 
plain  in  its  objects  and  intention,  as  well  as  in 
its  language. 

The  motion  to  dismiss  this  appeal  must  there- 
fore be  overruled. 

The  cases  of  The  United  States  t.  The  Heirs 
>f  i*ovvers,  and  The  United  States  v.  The  Heirs 

of  Turner,  stand  upon  the  same  grounds,  and 
lie  motions  to  dismiss  them  must  therefore  be 

disposed  of  in  like  manner. 

Order. 

On  consideration  of  the  motion  made  by  Mr. 
Henderson,  of  counsel  for  the  appellees,  on  a 
prior  day  of  the  present  term  of  this  court,  to 
wit,  on  Friday,  the  14th  instant,  to  dismiss  this 
cause  for  the  want  of  jurisdiction,  and  of  the 
arguments  of  counsel  thereupon  had,  aa  well 
against  as  in  support  of  the  said  motion,  it  is 
now  here  ordered  by  this  court,  that  the  said 
motion  be,  and  the  same  is  hereby  overruled. 


•JOHN    H.    BENNETT.    Plaintiff    in    [•124 

Error, 

T. 

SAMUEL  F.  BUTTERWORTH. 

Where  action  was  for  chattels,  valued  at  more 
than  $2,000,  and  verdict  was  for  less  sum,  de- 
fendant may  have  writ  of  error  if  plaintiff 
release  judgment. 

Norn. — Jurisdiction  of  U.  8.  Supreme  Coart  de- 
pendent DO  amount.  Interest  canuot  be  added  to 
give  Jurisdiction.  How  value  of  thing  demanded 
can  be  shown.    See  note  to  7  L.  ed.  U.  8.  602. 
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IM                                   Buraxia  Oodit  or  thb  Uhitd  DtAnB.  UN 

W»*rt«Dl«lBtIllln  tb«e»nrtb»l  for  the  negroM,  which  the  record  pnme  to  bt 

iDTj  brand  ■  TeKUet  for  the  plalutl  ttk«  junidiction.     Gordon  t.  Ogden,  S  Peter^ 

like  TKlae  tot  Oie  negro  iliTee  In  33;   Smith  v.  Honev,  9  Peters,  4SB:   Knapp  r. 

;ljtOO,  end  Uw  court  uJJadnd  tii«1  „    .;  '  ,  "?■  '  „,                     „,„               _  .^ 

Jie  Mid  defendut  Uie  ufd  ilBrei,  V  3-  hir.  Jiutice  Storjr  saya;    "To  eupport  tlit 

la  ae  upelltte  JurUdlctlcn  of  tbie  oonrt.  juriadlctlon,  it  ii  necesBarv  that  it  eppe»r  upoi 

The    plaintiff    aTenCd    In    hll    petlUoa,    that    the  iv.   f...  „/   Iho  iwnrA    n^   nnnn   ■fltrinCils   in  U 

•Uvea  were  worth  K.700.  and  by  hii  rgftaaiDg  the  "*,'?**  ?'  the  record,  or  upon  effidevita  to  be 

Indgment  for  tl.20O.  the  only  qneetlon  before  tbK  Bled  b;  the  partiei,  that  the  aum  or  value  ib 

eeort  li  the  right  to  the  properly,    And^u  the  de-  controven;  exceedi  |2,000,  ezclusive  o/  cost*.' 

teedant  below  proseeatea  the  ■ppaaL  the  plalatiff  a----  „   v-;.--,    m  •>.«.—    ion 

euwot  b*  ellofed  to  deny  bari  the  truth  of  hla  "^R*  ^- ^o"™.  "  P«tera,  160. 

aTarment  of  the  nlna  of  the  proper^  In  dl»  When  the  value  nppeara  upon  tbefkeeoltbt 
record,  that  record  muet  be  the  only  eridence; 
but  when  it  ia  ailent,  evidence  aliunde  maj  bt 

raa  brought  up  by  writ  of  error  looked  to.    When  the  plaintiff  in  hie   declara- 

Lfrom  the  Dlatriot  Court  of  the  United  Statu  tion  or  petition  claime  more  than  two  thoueaed 

for  the  Dietrict  of  Texaa.   The  facta  are  stated  dollars,  and  the  judgment  ia  for  the  defendant 

in  the  o^nion  of  the  court.  below,  the  court  hea   jurisdiction;   because,  at 

A  motion  waa  made  to  dismiss  It  for  want  of  the  court  say  in  Gordon  y.  Ogden,   the  whole 

teisdietion,  because  the  sum  or  matter  In  con-  sum  claimed    "may    b«    still    recovered;    and, 

Teray  waa  not  of  the  value  of  two  thousand  consequentl;,  the  whole  sum  claimed  is  still  ii 

dollars.  dispute."  But  the  same  court  say,  in  the  same 

The  motion  to  diamies  waa  anatalned  by  iii.  case,  "If  the  writ  of  error  be  l»ought  by  the 

Htighcs  and  Hr.  Howard,  and  opposed  by  Hr.  defendant  In  the  original  action,  the  judgment 

Haiiis.  of  thia  court  can  only  affirm  that  of  the  Qrcnit 

The  reaaons  in  support  of  the  motion  were  Court;  and  consequently,  the  matter  in  dispute 

the  following:  cannot  exceed  the  amount  of  the  judgment." 

The  couneel  for  Butterworth  move  to  dismlu  From  these  rules  it  would  teem  that  the  ret- 

the  writ  of  error,  because  the  sum  or  matter  in  ord,  when  containing  on  its  face  evidmnce  of 

controversy  is  not  of  the  value  of  two  thousand  the  value,  is  eoneluaive. 

dollars.     Bennett's    counsel,    on    thia    motion.  The  rule  a«  to  affidavite   waa   adopted  of 

have  taken  affldavita  to  show  the  negroes  to  he  necesaity,  and  appliea  only  in  cases  wher«  tbe 

worth  two  thousand  dollars  and  upwards.  recoid  does  not  furnigh  evidence  of  the  value. 

We  contend,  for  the  defendant  in  error,  that  Thia  is  shown  by  the  caae  in  which  the  mla 

the  affidavite  cannot  be  read —  was  first  laid  down.     See  Williamson  v.  Kin- 

1.  Because  they  contradict  the  verdict  of  the  caid,  4  Dallaa,  20. 

jury,  which  is  a  part  of  tbe  record.    The  error  Mr,  Hania,  against  the  motion  i 

complained  of  ia,  that  the  court  erred  in  giving  The  counsel  for  the  defendant  in  error  ban 

Jud^ent  for   the  negroes,  instead  of   for  the  moved  to  dismiss  the  writ  of  error,  because  Ite 

ndue  assessed  by  the  Jury;  while,  on  the  other  sum  or  matter  in  controversy  *ia  not  of  [*i>* 

•ide,  it  is  insisU^  that  the  judnnent  waa  right,  the   value   of   two   thousand  dollars.    But  the 

and  properly  for  the  negroes.   The  matter  then  same  counsel  admits  in  court,  that,  when  the 

in  controversy  is  the  negroes  and  their  value,  judgment  waa   rendered,  the  slaves  in  contro- 

If  the  court  should  be  of  the  opinion  that  judg-  veray  were  worth  more  than  said  sum. 

ment  In  the  court  below  could  oniy  have  been  He  contends,  however,  that  affidavits  to  that 

rendered  for  the  value  aaseBsed,  then  the  judg-  effect  cannot  be  read: 

ment  will  be  reversed,  and  judgment  rendered  I.  Because  they  would  contradict  the  verdict 

on  the  verdict  below  for  that  value;  and  there-  of  the  jury. 

by  the  plaintiffinerror,  by  proving  by  affidavit*  2.  Because  the  judgment  of  the  court  beton 

what  ia  insisted  upon  to  be  the  true  value,  will  was  for   the  plaintiff  tor   property   which  the 

Mt  off  with  paying  the  twelve  hundred  dollars,  record  proves  to  be  only  of  the  value  of  tvelit 

uough,  by  his  own  showing,  the  value  is  more  bundred  dollars. 

than  two  thouaand  dollars.    Such  a  reault  as  And,  in  support  of  these  positions,  he  dtct 

this  will  certainly  not  be  tolerated.    Could  the  the  eases  of   Gordon   v.   Ogden,   3   Peters,  31, 

matter  be  to  arranged,  that,  in  the  event  the  Smith   v.   Honey,   Ibid.  4S0;   Knapp   v.   Banki, 

1S6*]     'judgment    is    reverted,    a    Judgment  2    Howard,   73;    Hagan   v.   Foieon,    10   Peten, 

could  be  rendered  for  the  true  value,  it  might  lao,  and  Williamson  v.  Kincaid,  4  Dallas,  20. 

be  otherwise;  for  then  in  truth  the  matter  in  Now,  for  the  plaintiff  in  error  it  ie  eontend- 

eontroveray  in  the  Supreme  Court  would  be  of  ed,  that  these  authorities  do  not  euetain  the 

the  value  of  two  thouaand  dollars;   but,  as  it  position  taken  in  the  brief  of  the  counsel  (or 

atands,  the  plaintiff  may  be  enabled  to  get  clear  the  defendant  in  error.  In  the  first  three  cases, 

of  a  delivery  of  the  negroes,  hut  in  no  event  it  was  impossible  to  prove  that  the  aum  in  dm- 

can  be  compelled  to  pay  what  he  says  is  the  troversy  amounted  to  more  than  two  tbousasd 

true  value.  dollars,     for     judgments     were     rendered    tor 

2.  Becauae  tbe  judgment  in  the  eourt  below  money;  in  the  first  instance,  for  the  snm  ft 
was  for  the  plaintiff;  and  that  judgment  it  is  four  hundred  dollara;  in  the  second,  for  oolf 
which,  by  the  writ  of  error,  is  m  controversy  one  bundred  dollars;  and  in  the  third,  m 
in  tlie  Supreme  Court;  and  upon  an  affirmance  |I,T20.  In  the  fourth  and  fifth  cases,  Uw 
of  the  judgment  below,  if  the  affirmed  judg-  amount  did  not  appear  upon  the  face  of  the 
ment  would  be  for  the  valtia  of  (2,000  or  more,  record,  and  the  court  held  that  the  plaintiSi 
then  the  court  would  have  juriadiction;  but  in  in  error  might  prove  by  affidavits  that  the  tbIh 
the  case,  in  any  event,  there  cannot  be  a  judg-  of  the  property  in  controversy,  in  theae  respec- 

■MBt  /or  more  than  twelve  hvadred  dollars,  or  tive  causes,  amounted  to  more  th^n  the  snn  d 

1014  Howard  t. 
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$2,000.  And  it  may  be  remarked,  that,  in  the 
three  cases  cited  first  above,  the  only  question 
was  whether  the  sum  claimed  in  the  count,  or 
that  which  was  recovered,  ought  to  be  regai^ied 
aa  the  amount  in  controversy;  and  to  which 
sum  the  court  should  look  in  order  to  de- 
termine the  question  of  jurisdiction.  And  the 
onus  of  proving  that  the  value  of  the  property 
amounted  to  more  than  two  thousand  dollars 
rested  upon  the  plaintiff  (who  had  alleged  that 
its  value  was  $2,700),  and  not  upon  the  defend- 
ant in  the  court  below.  Now,  for  the  first 
time,  the  burden  of  making  that  proof  rests 
upon  the  defendant  in  that  court,  and  he  is  pre- 
pared to  make  it. 

It  is  respectfully  suggested,  that  there  can  be 
produced  no  decision  of  this  court  refusing  to 
permit  the  plaintiff  in  error  to  make  such  proof. 
And  to  deny  the  privilege,  under  the  imposing 
circumstances  of  this  case,  would,  we  contend, 
be  to  deny  to  the  plaintiff  and  the  defendant  a 
mutuality  oif  rights  under  the  statute,  the  ben- 
efits of  which  we  are  seeking  to  obtain. 

The  case  of  The  United  States  v.  The  Brig 
127*]  Union,  4  Cranch,  *216,  bears  a  resem- 
blance to  this,  and  in  that  the  court  permitted 
affidavits  to  be  read  to  prove  the  value  of  the 
property  in  controversy.  See,  also,  Wilson  r. 
Daniel,  3  Dallas,  401. 

It  is  further  contended,  that  the  effect  claimed 
for  this  verdict  ought  not  to  be  conceded  to  it, 
for  that  it  is  illegal,  and  that  it  ought  to  hava 
been  set  aside  in  the  court  below.  It  will  b« 
seen,  by  reference  to  the  plaintiff^s  petition — 
particularly  to  the  prayer  thereof — that  this 
suit  was  brought  for  the  recovery  of  the  slaves 
''in  specie"  (not  for  the  recovery  of  their  value), 
and  for  damages  for  their  unlawful  detention. 
The  important  issue,  vis.,  whether  the  right  of 
property  was  in  the  plaintiff  or  the  defendant, 
was,  in  the  verdict  of  the  jury,  entirely  omit- 
ted.   See  Coffin  v.  Jones,  11  Pick.  45. 

2.  It  did  not  embrace  all  the  issues  which  it 
should  have  done.  See  Grouch  v.  Martin,  3 
Blackford,  256;  Patterson  v.  United  States,  2 
Wheat.  221;  Jewett  v.  Davis,  6  N.  H.  618. 

3.  It  shoiild  have  foimd  the  value  of  each  of 
the  slaves  separately. 

n.  We  further  contend,  that  the  judgment 
is  illegal^  because  it  is  not  responsive  to  the 
verdict. 

And  it  is  contended,  on  the  part  of  the  plain- 
tiff in  error,  that  he  ought  not  to  be  estopped 
from  proving  the  value  of  the  property  in  con- 
troversy by  a  verdict  which  is  illegal,  and  is 
not  responsive  to  the  issues;  nor  by  a  judgment 
which  IS  entirely  foreign  to  the  verdict.  Estop- 
pels are  not  favored  in  law,  because  they  tend 
to  exclude  the  truth.  That  such  would  be  the 
case  here  cannot  be  questioned.  Again,  estop- 
pels, like  contracts,  must  bind  both  parties,  or 
they  will  bind  neither. 

Each  court  is  the  guardian  of  its  own  juris- 
diction. Kendrick  v.  McQuary,  Cooke,  480. 
And  this  proposition  may  be  said  to  be  univer- 
sally correct  in  regard  to  appellate  courts,  es- 
tablished for  the  purpose  of  re-examining  causes 
tried  in  inferior  tribunals,  and  to  correct  the 
errors  which  may  be  there  committed. 

lir.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

The  court  hav^  considered  th^  motion  made 
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In  this  ease  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction.  From  the  mode  of  judicial  pro- 
ceeding ado|)ted  in  Texas,  the  motion  presents 
a  new  question,  and  one  that  is  not  free  from 
difficulty. 

The  suit  ia  not  brought  in  any  of  the  forma 
of  action  Icnown  to  the  common  law.  It  la  in- 
stituted by  petition;  and  the  plaintiff  in  the 
court  below  seeks  to  recover  four  slaves,  which 
he  all^s  are  his  property,  and  are  detained 
from  him  by  the  defendant.  *The  value  [*128 
of  each  slave  is  averred  separately  in  the  peti- 
tion, the  whole  amounting  to  two  thousami 
seven  hundred  dollars.  The  verdict  of  tha  jury 
is  as  follows: 

"We,  the  jury,  find  for  the  plaintiff  twelve 
hundred  doUan,  the  value  of  the  negro  slaves 
in  suit,  with  six  and  a  quarter  oents  damagea." 

And  the  record  statM,  that  thereupon  the 

Slaintiff  released  the  judgment  for  twelve  hun- 
red  dollars  in  open  coii^;  and  the  court  ad- 
judged that  he  recover  of  the  defendant  tha 
said  slaves  and  the  damages  assessed  by  the 
jury  and  his  costs. 

This  proceeding  appears  to  be  a  substitute 
for  the  common  law  action  of  detinue,  and  re- 
sembles it  in  many  respects.  In  that  action,  if 
the  juj^  find  that  the  property  belongs  to  the 
plaintiff,  and  Is  detained  from  him  by  the  de- 
fendant, they  ought  to  find  at  the  same  time  the 
value  of  each  separate  article  in  dispute,  and  the 
judgment  of  the  court  is  that  the  plaintiff  re- 
cover the  property,  or  the  value  thereof  as  found 
b^  the  jury,  provided  he  cannot  obtain  posses- 
sion of  the  property,  together  with  his  dam- 
ages and  costs.  Upon  such  a  judgment  a  writ 
01  error  certainly  would  not  lie,  when  the  val- 
ue assessed  by  the  jury  was  less  than  two  thou- 
sand dollars.  For  the  value  of  the  property  in 
dispute  would  be  fixed  by  the  verdict  and  the 
iudgment  of  the  court,  and  both  parties  would 
be  bound  by  it. 

But  in  the  case  before  us,  the  findins  of  the 
jury  and  the  judgment  of  the  court  differ  from 
the  proceedings  in  an  action  of  detinue.  The 
^oss  value  of  the  four  slaves  is  found  by  the 
jury,  and  not  the  separate  value  of  each  of  them. 
And  the  value  as  found  forms  no  part  df  the 
judgment  of  the  court.  The  plaintiff  was  per- 
mitted to  release  it,  and  although  it  is  saia  in 
the  record  that  he  released  the  judgment  for  this 
sum,  yet  it  appears  that  no  judgment  was  ren- 
dered for  it,  and  that  it  was  released  before  any 
was  given. 

The  judgment  of  the  District  Court  therefore 
decides  nothing  more  than  the  right  to  the 
propertv  specified  in  the  petition;  and  whether 
that  judgment  is  erroneous  or  not  is  all  that  this 
court  can  examine  into  upon  the  writ  of  error. 
The  sum  which  the  plaintiff  below  (who  is  the 
defendant  in  error  here)  is  entitled  to  recover.  If 
the  property  is  placed  beyond  his  reach  and  he 
fails  to  obtain  possession  of  it,  can  form  no  part 
of  the  judgment  of  this  court.  The  only  mat- 
ter in  controversy  is  the  four  slaves;  and  their 
actual  value,  whatever  it  may  be,  is  the  value, 
of  the  matter  in  dispute. 

Now,  if  the  judgment  of  the  District  Court 
had  been  for  the  defendant,  the  plaintiff  would 
evidently  have  been  entitled  to  maintain  a  writ 
of  error.  And  as  he  sues  for  the  specific  prop- 
erty, *and  avers  the  value  to  be  $2,700,  [*189 
he  would  have  been  entitled  to  tiie  writ,  even  tf 
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be  had  laid  his  damages  for  the  detention  be- 
low $2,000.  For  the  averment  of  value  when 
he  sues  for  property  shows  the  value  of  the 
thing  in  controversy,  as  much  as  the  aver- 
ment of  debt  or  damage,  when  he  sues  for 
money.  And  when  he  hiu  rejected  the  value 
found  by  the  jury,  and  refused  a  judgment  for 
it,  and  is  not  oound  by  that  finding,  can  he  bind 
the  defendant  to  it,  and  thereby  deprive  him  of 
his  writ  of  error,  upon  the  ground  that  the 
property  in  dispute  is  not  worth  $2,000  T 

This  is  the  question  upon  the  motion  before 
us. 

In  oases  where  the  plaintiff  sues  for  money, 
and  claims  in  his  pleadings  a  larger  sum  than 
$2,000,  and  obtains  a  judgment  for  a  smaller 
amount,  the  sum  for  which  the  judgment  is  ren- 
dered is  the  only  matter  in  controversy,  when 
the  defendant  brings  the  writ  of  err9r.  Be- 
cause, if  the  plaintin  rests  satisfied  with  it,  and 
takes  no  step  to  reverse  it,  he  is  bound  by  it  as 
well  as  the  defendant.  Both  parties,  therefore, 
stand  upon  an  eoual  footing  in  that  respect. 
But  if  the  plaintiff  brings  the  writ  of  error  upon 
the  ground  that  he  is  entitled  to  more  than  the 
judgment  was  rendered  for,  then  his  averment 
in  his  declaration  shows  the  amount  he  claimed; 
and  as  that  claim  is  the  matter  for  which  he 
brings  suit,  he  is  entitled  to  the  writ  of  error  if 
that  claim  appears  to  be  large  enough  to  give 
jurisdiction  to  this  court.  These  principles 
nave  been  settled  in  this  court  by  the  cases  re- 
ferred to  in  the  argument. 

In  the  case  before  us,  the  plaintiff  avers  in 
his  petition  that  the  slaves  for  which  the  suit  is 
brought  are  worth  $2,700.  The  right  to  these 
staves  must  be  the  only  matter  in  controversy 
here,  whether  the  writ  of  error  is  sued  out  by 
the  plaintiff  or  the  defendant.  If  by  the  plain- 
tiff, ne  would  undoubtedly  be  entitled  to  it,  upon 
the  ground  that  the  property  in  dispute,  and 
which  he  is  seeking  to  recover  in  this  suit,  is 
claimed  to  be  worth  more  than  $2,000;  and  he 
would  be  entitled,  under  the  decisions  of  this 
court,  to  relv  on  the  averment  in  his  petition,  to 
show  that  the  amount  in  value  of  the  slaves  he 
claimed  is  sufficient  to  give  Jurisdiction  to  this 
court.  Can  he,  then,  be  permitted  to  deny  here 
the  truth  of  his  own  averment,  when  precisely 
the  same  thing — the  same  property — is  the  mat- 
ter in  controversy  upon  the  writ  of  error 
brought  by  the  defendant?  We  think  not. 
And  as  by  his  release  he  prevented  a  judgment 
from'  beinff  entered,  fixing  the  value,  as  between 
these  parties  in  this  suit,  at  $1,200,  the  averment 
in  his  petition  must  be  regarded  as  determining 
the  amount  in  controversy  upon  a  writ  of 
error  brought  by  either  pluntiff  or  defendant. 
ISO*]  'Consequently,  this  court  has  jurisdic- 
tion upon  this  writ,  and  the  motion  to  dismiss  it 
must  be  overruled. 

Mr.  Justice  Daniel: 

In  the  opinion  of  the  court  pronounced  In  this 
cause,  I  am  unable  to  concur,  regarding  that 
opinion  as  reconcilable  with  neither  the  act  of 
Congress  (Judiciary  Act,  sec.  22)  regulating  the 
jurisdiction  of  this  court,  nor  with  the  funda- 
mental rules  of  pleading  and  evidence,  but  as  in 
contravention  of  both.  This  cause  is  in  effect, 
and  in  form  except  with  regard  to  the  frame  of 
the  petition,  corresponding  with  the  declaration 

nt  common  law,  in  all  its  details  and  proceed- 
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ings,  an  action  of  detinue  for  the  recoveiy  of 
four  slaves.  In  every  such  action,  the  authori- 
ties tell  us  that  it  is  requisite  to  describe  the 
property  demanded  with  so  much  certainty, 
that  it  mav  be  delivered  up  in  specie;  and  it  was 
ruled  by  the  older  cases,  that,  where  the  prop- 
erty consisted  of  several  articles,  the  plaintif 
must  show  the  value  of  each  particular  article, 
and  not  state  the  aggregate  value.  Subsequent- 
ly, however,  it  has  Men  ruled  that  the  declara- 
tion may  mention  the  separate  value  of  eteh 
article,  or  it  may  state  the  value  in  gross;  and 
this  appears  to  be  the  established  £>ctrine  in 
England  at  this  day.  See  Com.  Dig.  tit.  Plead- 
er, 2X2.  So  in  1  Chitty  on  Pleading,  p.  377,  it 
is  said,  that,  "in  actions  for  injuring  or  taking 
away  eoods  or  chattels,  it  is  in  general  neces- 
sary that  their  quality,  quantity,  or  number, 
and  value  or  price,  should  be  stated;  the  u* 
signed  reason  is,  that  a  former  recovery  could 
not  else  be  pleaded  in  bar  to  a  second  action  for 
the  same  goods;  neither  could  the  defendant 
properly  defend  himself."  Then  with  respect 
to  the  verdict  and  judgment,  to  be  rendered  m 
the  action  of  detinue,  the  law  is  thus  given  in 
Com.  Dig.  tit.  Pleader,  2  X  12:  "The  judgment 
aeainst  the  defendant  shall  be  for  the  recovery 
of  the  thine  detained  vel  valorem  inde  and 
costs;  and  if  judgment  be  upon  confession  non 
sum  informatus,  demurrer,  etc.,  a  writ  of  in- 
quiry shall  be  awarded  to  inquire  of  the  valoei. 
And  after  judgment,  if  a  distringas  goes  ad  de- 
liberandum bona,  and  the  defendant  does  not, 
the  plaintiff  shall  have  damages  taxed  by  the 
inquest,  so  that  it  lies  in  the  defendant's  elec 
tion  to  deliver  the  goods  or  the  value." 

Sir  William  Blackstone,  in  treating  of  tke 
action  of  detinue  (Vol  IV.  p.  413),  thus  states 
the    law:     "In    detinue,   after   judgment,  the 

Slaintiff  shall  have  a  distringas  to  compel  the 
efendant  to  deliver  the  goo£  by  repeated  dis- 
tresses of  his  chattels;  and  if  the  defendant 
still  continues  obstinate,  then  (if  judgment 
hath  been  by  default  or  demurrer)  the  sheriff 
shall  summon  an  inquest  to  ascertain  the  value 
of  the  goods,  and  the  plaintiff's  Mam-  [*1S1 
ages  (which  being  so  assessed,  or  by  the  verdict 
in  case  of  an  issue)  shall  be  levied  on  the 
person  or  goods  of  the  defendant.  So  that 
after  all,  in  replevin  and  detinue  (the  only  ac- 
tions for  recovering  the  specific  possession  d 
personal  chattels),  if  the  wrong-doer  be  verj 
perverse,  he  cannot  be  compelled  to  a  restitu- 
tion of  the  thing  taken  or  detained."  So,  too, 
in  Chitty  on  Pleading,  Vol.  I.  p.  124,  it  b 
said  *The  nature  of  this  action  requires,  that 
the  verdict  and  judgment  be  such  that  a  spe- 
cific remedy  may  be  nad  for  the  recovery  of  the 
goods  detained,  or  a  satisfaction  in  valoe,  for 
each  parcel,  in  case  they  or  either  of  them  can- 
not be  obtained.  The  judgment  is  on  the  al- 
ternative, that  the  plaintiff  do  recover  the  goo(b 
or  the  v^ue  thereof,  if  he  cannot  have  the 
goods  themselves." 

The  citation  of  these  seemingly  trite  and 
familiar  principles  of  law  will  not  be  deemed 
useless,  when  an  application  of  them,  and  of 
the  reasons  on  which  they  are  founded,  shall 
be  made  to  the  case  under  consideration.  In 
the  authorities  above  quoted,  we  have  disclosed 
to  us  the  propriety  and  necessity  (resulting 
from  the  peculiar  character  of  the  remedy)  for 
averring  in  the  declaration,  and  of  ascertainiof 
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by  the  Yerdiet  and  Judgment,  tbe  value  of  the 
property  sought;  because  that  value  is  to  be 
come  the  measure  of  redress  to  the  plaintiff,  in 
one  branch  of  the  alternative,  in  the  event  that 
the  other  shall  prove  fruitless.  It  is  indispen- 
sable, therefore, that  this  measure  be  ascertained 
upon  legal  testimony  and  solemn  investigation 
before  tne  court,  and  under  its  supervising  au- 
thority— as  indispensable,  fully,  as  that  the  title 
to  the  property  should  be  so  ascertained;  for 
both  enter  alike  into  the  redress  of  the  plaintiff, 
and  flow  from  the  same  source.  His  right  to 
the  one  rests  upon  the  same  foundation  with 
his  right  to  the  other,  and  if  he  had  no  right  to 
one,  he  had  a  right  to  neither.  Nor  can  it  be 
said  that  the  measure  of  the  plaintiff's  redress 
rests  mainly  in  the  breast  or  in  the  action  of 
the  court;  on  the  contrary,  it  rests  rather  in 
the  opinion  and  action  of  the  jury.  The  court 
cannot,  even  with  the  parties  and  witnesses  be- 
fore it,  determine  the  value  of  the  property,  or 
the  parties'  right  thereto.  The  court,  by 
awarding  a  new  trial,  may  correct  an  excess  or 
Irregularity  of  any  kind  on  the  part  of  the 
jury;  but  it  could  have  no  power  to  find  for 
either  party  upon  the  issue  before  the  jury,  nor 
augment  or  diminish  bv  one  cent  the  measure 
of  redress  established  by  the  jury.  If,  then, 
such  a  power  belonged  not  to  the  court  when 
in  a  course  of  regular  judicial  inquiry,  with  the 
parties  and  witnesses  fully  before  it,  does  it  not 
seem  strange  to  contend,  that  such  a  power 
ean  be  exercised  collaterally  by  a  different 
tribunal,  neither  trying  the  issue,  nor  weighing 
132*]  *the  evidence  which  the  jury  had  l^fore 
tbem,  and  in  the  absence  of  all  or  any  of  the 
circumstances,  exercised  upon  ex-parte  affida- 
vits before  the  jury,  thereby  overturning  what 
twelve  men  upon  their  oaths,  and  in  regular 
discharge  of  their  functions,  have  done,  and 
what  the  law  through  them  has  declared  shall 
be  the  standard  of  value?  And  for  what  pur- 
pose, it  may  be  asked,  is  this  collateral  inquiry 
to  be  allowed?  Not,  strange  as  it  may  seem, 
to  settle  any  other  alternate  value  of  the  prop- 
erty, nor  to  put  any  estimate  upon  it  at  all; 
but  to  let  in  other  questions  connected  with  the 
title,  or  with  some  proceedings  in  the  court 
below,  wholly  disconnected  with  the  value  of 
the  property.  But  it  is  said  that  the  plaintiff 
below  has  released  his  right  to  the  damages  as- 
sessed by  the  juiT',  and  therefore  can  no  longer 
enforce  them.  What  of  that?  What  possible 
connection  can  exist  between  the  power  of  the 
plaintiff  to  enforce  his  judgment,  as  affected 
oy  any  act  or  indiscretion  of  his  own,  and  the 
value  of  the  property  as  assessed  by  the  Jury? 
Does  the  release  of  the  estimated  value  render 
that  value  either  greater  or  smaller  than  it  was 
before?  Possibly  this  act  of  the  plaintiff  may 
render  his  power  to  enforce  the  verdict  and 
judgment  less  efficient;  but  to  reason  from  that 
consequence  to  the  value  of  the  property  as 
found  by  the  jury,  appears  to  me  to  be  an  ar- 
gument as  illogical  as  any  that  ean  be  con- 
ceived. The  estimated  value,  the  true  measure 
settled  by  the  jury,  remains  unchanged,  although 
it  may  have  been  released.  The  verdict  has 
never  been  reversed  or  annulled.  Moreover,  it 
may  not  follow  necessarily,  that  tbe  release  of 
the  damages  by  the  plaintiff  below  vitiates  the 
judgment,  or  deprives  the  plaintiff  of  the  power 
to  enforce  it;  for  we  find  by  the  authorities 
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that  a  iudgment  may  be  by  confession,  or  non 
sum  informatus,  or  on  demurrer,  in  either  of 
which  cases  judgment  may  be  entered,  and 
that  afterwards,  if  the  defendant  will  not  de- 
liver the  property,  damages  for  the  value  and 
for  the  detention  may  Im  assessed;  and  such 
value,  when  assessed  in  the  proper,  regular, 
legal  mode,  is  all  for  which  execution  can  be 
had  against  the  person  or  property  of  the  de- 
fendant. But  the  inquiry  is  not  properly  insti- 
tuted here  whether  the  plaintiff,  bv  error  or 
indiscretion,  has  lost  the  power  of  enforcing 
his  verdict  and  judgment;  the  question  it 
purely  one  of  jurisdiction,  dependent  upon  the 
value  of  the  subject,  and  that  value  ascertained 
by  all  the  solemnities,  and  in  the  only  mode 
Imown  to  the  law — solemnities,  as  I  contend, 
nowhere  to  be  properly  gainsaid.  Let  it  be 
supposed  that  there  had  been  no  release  of  dam- 
ages or  value  by  the  plaintiff  below.  The  prin- 
ciples spplicable  to  the  action  of  this  court 
would  be  precisely  those  involved  in  the  case 
as  it  now  ^stands.  Then  let  it  be  sup-  [*1S3 
posed  that,  after  taking  jurisdiction  upon  this 
collateral  inquiry,  this  court  should  come  to 
the  conclusion  that  there  was  no  error  in  the 
proceedings  and  judgment  in  the  court  below. 
What  manner  of  mandate  would  be  sent  to  that 
court?  Would  this  court,  upon  its  own  esti- 
mate of  the  value  of  the  subject  founded  upon 
affidavits,  and  because  it  had  claimed  jurisdic- 
tion upon  such  an  estimate,  order  the  Circuit 
Court  to  augment  the  damages  asscRsed  to  the 
plaintiff  below?  Could  they  by  so  doing  open 
again  that  which  had  become  res  judicata? 
If  they  should  not  do  this,  they  would  con- 
fessedly have  effected  a  wrong  to  the  plaintiff; 
and  if  they  should  attempt  to  do  so,  I  desire 
to  know  their  authority  for  such  a  proceeding, 
and  what  standard  or  measure  for  their  man- 
date they  would  adopt;  they  would  have  repu- 
diated the  verdict  of  a  jury  and  a  judgment  of 
the  court,  and  what  higher  or  other  standard 
they  would  adopt  I  am  at  a  loss  to  conceive. 
In  defense  of  the  proceeding  permitted  in  this 
case,  it  has  been  contended  that,  by  the  prac- 
tice of  this  court,  in  cases  sounding  in  damages 
purely,  a  plaintiff  is  permitted  to  confer  juris- 
diction on  this  tribunal  by  laying  his  damages 
at  an  amount  ad  libitum,  sufficient  for  that  pur- 
pose. If  the  practice  of  this  court  is  to  be 
understood  in  the  latitude  in  which  it  is  just 
expressed,  that  practice  must  be  deemed  to  be 
in  consonance  with  neither  the  letter  nor  the 
spirit  of  the  statute.  In  cases  arising  ex  con- 
tractu or  quasi  ex  contractu,  which  in  their  or- 
iginal form  and  magnitude  misht  fall  within  the 
rule  laid  down  by  Congress,  but  which,  in  the 
progress  of  investigation  by  the  application  of 
payments  or  set-offs,  should  be  brought  below 
the  minimum  estjiblished  by  law,  or  m  case  of 
tort,  which,  from  their  peculiar  character, 
might  also  come  within  the  reason  of  the  same 
rule  (though  the  latter  must  be  regarded  as  lia- 
ble to  strong  doubt),  jurisdiction  may  be 
claimed.  But  if  either  the  practice  or  any  ex- 
press annunciation  from  this  court,  is  to  be  ap- 
prehended as  placing  it  at  the  option  of 
parties,  plaintiffs  or  defendants,  to  refer  all 
their  contests  to  this  tribunal,  however  their 
character  may  be  stamped  and  ascertained  by 
the  decision  of  the  inferior  courts,  and  in  con- 
travention of  such  solenm  decisions,  given  upon 
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tbaii,  by  the  rulw  or  the  nrtie*  __  „ , 

Um  Act  of  Con^eu  !•  aututantUUy  repealed, 
uid  the  proceeding*  of  tht  court*  below  kre  a 
mere  mockery.  The  Taloe  of  the  subject  of 
th«  coDtroveny,  aa  ucertalned  In  the  court  be- 
low, lupplies  tha  only  ««fe  and  uniform  rule 
■•  to  JuruuUction,  in  cases  wherein  jurisdiction 
Is  dependent  on  value.  My  opinion  therefore 
a,  that  it  la  Incompetent  to  either  of  the  parties, 
184*]  or  to  this  court,  in  the  indirect  *«nd 
oollateral  mode  here  attempted,  and  upon  evi- 
dence entirely  dehora  and  unconneoted  with 
the  record,  to  Impesch  or  inaulre  into  the  ver- 
dict and  judgment  rendered  in  the  District 
Court  of  Texas;  that  such  a  proceeding  is  ut- 
terly aubvenive  of  the  act  of  Congress  Umiting 
the  right  to  appeal*  and  writs  of  error,  and 
equally  subversive  of  the  fundamental  rule  of 
pleading  and  of  evidence,  which  establislieB  un- 
aoiiable  verity  in  the  solemn  proceedinga  of 
courts  acting  within  the  sphere  of  their  Juris- 
dletion,  and  establishes  every  fact  and  every 
conclusion  embraced  withia  tb*  scope  of  those 
proceeding*. 

Order. 

On  consideration  of  the  motion  made  by 
Hessra.  Hughes  and  Howard,  on  a  prior  day  of 
the  present  term  of  this  court,  to  wit,  on  Fri- 
day, the  SGth  day  of  January  last  past,  to  dis- 
miss thia  writ  of  error  for  the  want  of  jurisdic- 
tion, and  of  the  arguments  of  counsel  there- 
upon had,  a*  well  in  support  of  as  against  the 
•am*,  it  is  now  here  ordered  by  this  court,  that 
the  said  motion  be,  and  the  aame  is  hereby 
overruled. 


Puffing  at  auction  sale* — vendee  without  knowl- 
edge of  can  recover  back  money  paid  in  eiceas 
of  highest  real  bid. 


Theretore,  where  the  ownera  _   _ 
inetlooMr  to  tska  (14, GOO  for  tht  propertr,  s 

nsl  bids  slopped  st  (20,000,  and  the  soct. . 

gven  without  the  canstnt  or  knowledge  of  tbc 
ivder,  contlna^  to  maki  flctltloui  bids  ontU  bt 
ran  it  up  to  (40.000,  tbis  was  a  Irsna  npoa  tbe  fv- 


These  sfasm  bids  could 


hsd  betD  so.  It  Is 


hsTO  been  made  bj  tit 
uwu  BCNunt.  Even  it  thtj 
■Tj  qoestlonable  whether  Ouj 


JDE  or  punoK  bj  tbe  ownen, 
I    bf    them,    w    a    Irsud,  ud 

e  OD  the  lit  of  Janaarr.  lUl, 


_  „  fapse  of  time. 

A  release  gfveB  bT  the  parchuc 
eer,  for  the  pnrpose  of  msklng  b 
wItneM,  did  net  operate  ss  s   <-- 


B  the  agctlai- 
a  competnt 


peteot  wit  cess  « 


■ilty  tor  maklns  the  a 


e  false  steps  srs  tsken  t 


reirere  the  purchaser  from  t 
Jnrr  caused  bj  these  ODfslr 


from  tbe  consequen 


THIS  was  an  appeal  from  the  Qrcuit  Oomt 
of  the  United  States  for  the  District  at 
Maine,  aitting  as  a  court  of  equity.  Tha  eom- 
plainont,  Veaiie,  resided  at  Bangor,  tn  tb* 
State  of  'Maine,  and  the  defendants  [■|(i 
in  Massachusetts,  viz.,  Nathaniel  L.  Williami 
at  Boston,  and  Stephen  Williams  at  Roxbuiy. 
The  facts  of  the  case  were  these: 
On  the  1st  of  January,  183S,  Nathaniel  L 
Williams  and  Stephen  Williams  were  the  own- 
ers of  two  mill  privileges,  situated  on  Old 
Town  Falls,  in  the  town  of  Orono  and  StaU 
of  Maine.  On  that  day,  they  offered  the  prop- 
erty for  sale,  at  public  auction,  in  the  town  of 
Bangor.  The  whole  controversy  in  tlu  cast 
having  arisen  respecting  the  manner  in  whtcli 
the  sale  was  effected,  it  is  necessary  to  state  the 
eircumstancea  as  they  were  disclosed  by  sciw 
of   the   witnesses.     The   owners   employed  Ifi. 


attend  to  the  sale,  who  hired  an  auctioneer  bj 
the  name  of  Head  to  effect  it.  The  moil 
material  parts  of  the  transaction  are  thus  stated 
by  Head,  who  was  examined  as  a  witness  <n 
the  part  of  the  complainant: 

"I  wo*  employed,  in  the  winter  of  1830,  ht 
a  son  of  one  of  the  Messrs.  Williams,  to  lei 
eertain  real  estate  in  Orono,  as  an  auetioneeb 
The  estate  sold  was  mill  privilege*,  *ituated  u 
Old  Town,  near  Old  Town  Falla.  It  was  pot 
up  at  a  minimum  price  of  $14,600,  but  it  is  m; 


KOTB. — Auction  ssles,  how  effected  br  br-blddlns 
or  Danne. 

Br-bldders  or  palters  are  persons  who,  without 
snj  Inlcntlan  to  purchass,  arc  emplDved  bf  the 
vendor  to  raise  the  price  by  Dctltlous  bids,  tberebj 
. .__    ,1.    ......    .^,    bidders. 

Bales, 


elate  the  value  of  s 
UoQcrelff  V.  Goldsbc 

TrOD^IDD    V.    JohOBO 


D  be  sou. 


IncreailDS    the    compotltli_ „ ... 

while  the;  themKlvea  an  secured  from  risk 
secret   understaDdlni  with  the   vendor 
Aall  not  be  boand  5l  their  bids.     Btor; 


:.  48S. 


.. „  -, to  mlalead  and  deceive 

the  burer.  It  wilt  vitiate  the  sole.  If  all  the  bid- 
ders, except  the  bujar,  be  bidding  for  tbe  yendor, 
or  If  the  bid  Immedlstelv  preceding  tbe  lut  bid  of 
the  buyer,  be  b;  a  bj-bldder.  the  aale   la   voidable 

Kthe   barer.     Storj   on   Sales,   sec.   483.   citing 
amler  v.  Alt.  3  Vea.  624  ;  Wheeler  v.  Collier    I 


ulTer  be  aball   be  compelled   to 

„  the  highest  bona  fide  bidder;  h 

la  igalDSt  the  faith  of  tbe  SRreempnt  bj  which  tl  li 
stipulated  that  the  highest  bidder  ahsll  be  tb 
buier.  But  It  a  person  or  persona  be  emplojed  to 
bid  up  to  a  certain  aum  to  prevent  a  sacrlfln  M 
the  propertv,  and  tbe  price  be  afterwards  ralatd  ta 
real  bidders,  tbe  sale  will  be  valid.  Story  on  Sals, 
12,  citing  Smith  v.  Clarke.  12^Ves.^4TT:  Ci»- 


Wood,  k  U.  123 ;  Howsrd  v.  Castle,  S  T.  R.  0^2 . 
Beiwell  V.  Christie,  Cowp.  SH ;  Smith  v.  Clarke, 
12  Vea.  4TT:  Crowdec  v.  Austip,  3  BIng.  868:  1 
Butdeo  on  Vend.  2T,  see.  2. 

According   to    Cicero.    De.    OK.    1,    3,    a    vendor 
Ongbt  not  to  appoint  a  puETer  to  raise  the  prlct 


.    _    ._.    62B,  1 

622  :_  Steele  v.  Ellmi  ' 

. .       _  r'brddere~o("bli*lBl» 

lince.  in  auch  a  case  It  would  not  operalt  u 
d.  Storj  on  Sales,  sec,  482,  citing  WheeKrr 
r,  Wood,  k  H.  12G:  Crowder  v.  Aeitls,  I 
3SS:  OldQeld  V.  Round,  D  Vea.  COB. 
In  all  CBsea  the  employment  of  b;-biddui<( 
puSen  is  looked  upon  with  snaplclom  by  ttit  oaia. 


lu  tbe  oniti 
Howard  I. 
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impnuloa  that  tk«  minimum  pries  was  not 
fixed  or  nuned  at  the  tale;  but  it  eommencal 
at  •  much  lower  lum,  which  I  have  now  for- 
gotten, and  run  on  up  to  about  eighteen  thou- 
aand  doltarai  it  might  have  been  more  or  less. 
I  then  receiTed  from  Samuel  J.  Foster  bids, 
who  wa«  th*  only  person  that  bid,  to  my  recol- 
lection, after  the  Bum  laat  named,  Foster  bid 
a  hundred  dollars,  and  I  then  advanced  upon 
him;  he  then  bid  agaia,  another  hundred  dol- 
lars, or  some  other  sum;  I  again  advanced  up- 
on him,  and  so  on,  till  the  bid  got  up  to  fort; 
thousand  dollars,  when  it  was  struck  off  to 
Samuel  J.  Foster.  I  don't  recollect  the  terms 
of  sals.  A  certain  per  cent,  was  to  be  paid 
down,  but  what  it  was  I  don't  recollect." 

To  the  third  interrogatorj:  "I  don't  rseol- 
leet  that  said  sale  was  conditiottal,  except  as  I 
bavs  stated.  I  don't  recollect  the  sum  first  of- 
fered, but  it  ia  m;  impression  that  it  was  some- 
thing like  Ave  thousand  dollars.  1  don't  recol- 
lect what  the  bids  were  from  that  sum.  iij 
impressions  are,  that  Samuel  J.  Foster,  Ira 
Wadleigh,  John  B.  Morgan,  and,  I  think,  James 
Pnrrington,  were  the  bidders.  There  might 
have  been  others.  The  highest  sum  bid  by  any 
person  other  than  the  purchaser  was  some- 
where in  the  vicinity  of  eighteen  thousand  dol- 
lars, to  the  best  of  my  recollection." 

To  the  fourth  interrogatory;  "1  liave  al- 
ready  answered,  as  near  as  I  can  recollect,  ai 
to  the  highest  sum  offered  as  a  bid,  except 
ISA*]  'that  at  which  it  was  struck  off.  After 
other  bidders  stopped,  he,  Foster,  bid  a  hun- 
dred dollars,  or  so.  I  then  advanced  upon  him, 
and  he  then  again  bid,  and  so  on  np  to  forty 
thousand  dollars." 

To  the  Gfth  and  a  half  interrogatory,  via.: 
"l^at  was  the  highest  sum  olTered  as  a  bid  at 
aaid  sale,  which  you  received  as  a  bid,  except 
the  bids  offered  by  said  Foster!"  '^t  was  some- 
where alMut  eighteen  thousand  dollars,  as  I 
lum  already  answered.  The  actual  bidders  were 
about  to  that  sum,  as  near  aa  I  can  reeolIaoL 
It  Is  my  impression  that  I  advanced  from  that 
■nm,  or  thereabonta.  I  cannot  say  for  a  cer- 
tainty from  what  sum  I  so  advanced.  But  I 
think  it  could  not  have  exceeded  twenty  thoU' 
•and  dollars  at  which  the  actual  bidders  stopped, 
and  my  impression  is,  that  they  eaaaed  to 
tdd  beyond  eighteen  thousand  dollar*." 

To  the  sixth  interrogatory;     T  never  i 
municated   said   facts   to   said   Veade,   to   my 


knowled^  I  cannot  neoneot  when  I  flnt 
communicated  them  to  anyone  who  would 
have  been  likely  to  have  communicated  them 
to  Veade.  About  ^  months  ago,  J.  P.  Roger*, 
Esq.,  came  to  me,  and  said  that  he  had  knowl- 
edge of  certain  facts  that  I  knew.  I  did  not 
know  what  he  meant  He  then  referred  to  the 
sale  of  this  property.  I  did  not  tell  him  any- 
thing about  it  at  that  time.  He  called  on  me 
again;  I  refused,  as  I  did  not  know  but  I  might 
implicate  myself.  Afterwards,  he  called  again, 
and  I  then  told  him,  it  Teade  would  give  me 
a  writing  holding  me  harmless,  I  would  stats 
the  facts.  He  said  he  would  give  me  such  a 
writing,  aa  attorney  for  Veazia,  which  would 
be  good.  He  did  so,  and  I  then  went  forward 
and  gave  my  deposition  io  a  ease  between  the 
parties,  as  to  the  facts  of  the  case." 

To  the  ninth  cross -interrogatory:  "Bald  de- 
fendants, nor  any  agent  of  theirs,  did  not  re- 
quest me  to  employ  any  by-bidder  at  the  sale, 
nor  to  use  any  other  than  fair  and  lawful 
means  to  enhance  the  price  of  the  said  prop- 

SamusI  J.  Foster,  who  was  the  peraon  em- 
ployed by  Veaxie,  the  complainant,  to  bid  for 
him,  thus  testified: 

To  the  second  interrogatory:  "I  did  attend 
said  auction  sale  in  the  winter  of  1836.  It  was 
held  on  the  ist  day  of  January,  1B36,  at  the 
Penobscot  Exchange,  in  Bangor.  Certain  mill 
privileges  and  appurtenances,  situate  near  or 
on  the  Old  Town  Palls,  was  the  property  sold." 

To  the  third  interrogatory:  "IIm  highest 
sum  bid  for  sakl  property  was  forty  thousand 
dollars.  I  bid  it,  and  was  acting  and  bidding 
for  Samuel  Vearie." 

To  the  fourth  interrogatory;  Treviona  to 
the  sale,  I  was  'instructed  by  General  [*1I9 
Veazie  to  bid  to  the  amount  of  twenty  thou- 
sand dollars.  At  the  time  of  the  sale,  after  the 
bidding  bad  gone  up  to  twenty  thousand  dol- 
lars, Mr.  Veazie  came  to  me,  under  consider- 
able excitement,  and  told  me  to  advance  and 
bid  it  off.  I  have  no  distinct  recollection  what 
my  first  bid  was,  but  my  impression  is,  that 
I  commenced  with  about  five  thousand  dollara. 
It  advanced  pretty  rapidly,  till  it  amounted  to 
fifteen  or  sixteen  thousand  dollars.  I  think, 
between  that  point  and  twenty  thousand,  tba 
bidding  waa  not  very  prompt,  but  it  went  on 
finally  from  twenty  thousand,  till  it  was  struck 
off  to  me  at  forty  thousand  dollars.    I  think  I 


neither  do  the  cases  authorise  the  appointment  ot 
more  than  one  peraan  to  suard  the  vendor's  tn- 
tereats.  The  oolv  possible  object  ot  appolntiog 
more  than  one  Is  fraud.  It  Is  slmplv  s  mock  auc- 
tion. 8ugd.  Vend.  6th  Am.  Ed.  22,  23 ;  8  Term  B. 
M,  WE;  Whcpler  v.  Collier,  1  Wood.  *  It.  12S;  Jer< 
voice  V.  Clarkp.   1  Jac  A  W.  389. 

The  emplojment  ot  s  single  puDei,  who  bids  at 
the  sale,  has  been  held  to  vTclafe  the  sate,  partkn- 
larlr  U  the  estate  U  Rdvertu^d  to  be  sold  without 
rsaerve.  Rei  v.  Usrsh,  B  Wa.  A  Jer.  331 ;  Uead- 
ows  V.  Taouer.  G  Madd.  B4  ;  Sujcd.  VfOd.  6th  Am. 
«d.  28 :  and  aee  Crowder  v.  Austin,  8  Blng.  SSS ;  S 
Uadd.  84;  TnmlDg  v.  Morris,  2  Bro.  C.  C.  820; 
Ifaeon  v.  Armluge,  IS  Ves.  2S. 

Underbidding  b;  (he  owner  or  auctloueer  vitiates 
die  sale.     Trust  v.  Delaplalue,  H  S.  D.  Smith   (N. 

nie  employment  of  a  palTer  to  enhance  the  price 
•t  propertr  sold  at  a  public  sale  br  auction,  la  a 
fiaad  opon  the  parchiser,  and  snOcleDt  srouDd 
tor  relieving  bim  from  his  bid.  Plsher  v.  Benej, 
IT  Hun.  Of.  V.l   STO:  see  2  Kent's  Com.  G39. 

A  mere  limitation  of  a  pilca  at  an  arttela,  to  be 
11  Ih  «d.  . 


Luvgter,  1  Halt  (N.  X.).  140;  Basel  v 
Hal]  (N.  Y.t.  ess. 

The  Sngllsb  sUtote,  SO  and  81  Vict  c  4a,  a  4. 
enact),  that  whereua  there  ts  a  conlllct  between 
courts  ol  law  and  equity  Id  respect  to  the  valldltt 
ot  sales  by  aactlon  ot  land  whare  a  pnffer  has  bid, 
altboogh  no  right  of  bidding  on  behalf  of  the 
owner  was  reaerved,  the  courts  at  taw  holding  thai 
anch  salea  are  Illegal,  and  courts  at  •qulQ'  du- 
der  some  clrcumBtances  KlTlng  effect  to  them,  bot 
even  In  court!  ot  eoulty  the  rule  Is  anaettled ;  and 
whereas  It  Is  eipedUnt  thai  sn  end  ahonld  be  put 

rtfng  and  nnsettled  oplulona,  there- 
B  sale  by  aactlon  ot  land  would  be 
by  reason  of  the  employment  of  s 

le  shall  be  deemed  Invalid  In  equity 

'  employes  a  peraon  to  hid  tar  him. 

d,  although  — ' 


1.  although  ODly  one  such 
ilthoughlis  Is  to  bid  np  t< 
la  It  la  aanoouced  at  lbs 
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did  not  communicate  my  relation  to  General 
Veazie  to  anyone,  until  the  property  was 
Icnocked  off.  l  then  notified  Mr.  Bright,  the 
agent  of  the  defendants,  a  Mr.  Williams,  the 
son  of  one  of  the  defendants,  and  Mr.  Head,  the 
auctioneer,  that  I  bid  for  General  Veazie,  and 
the  parties  made  arrangement  to  meet,  the 
afternoon  of  the  same  day,  at  the  office  of  Wil- 
liam Abbot,  Esq.,  in  Bangor,  to  settle  and  close 
the  business." 

To  the  fifth  interrogatory:  "John  Bright, 
;rho  acted  as  asent,  and  Mr.  Williams,  son 
of  one  of  the  defendants,  were  present,  appar- 
ently acting  for  them.  I  have  no  recollection 
of  their  making  any  remark  at  the  time  of  sale, 
nor  that  they  did  anything,  at  that  time,  about 
the  sale." 

To  the  fifth  and  one  half  interrogatory:  "My 
impression  is,  that  I  saw  or  heard  no  bidding 
after  it  got  up  to  sixteen  or  eighteen  thousand 
dollars.  The  biddings,  audibly,  or  by  signs, 
then  ceased  to  be  known  to  me.  I  observed 
Mr.  Wadleigh,  and  believe  he  was  present  from 
the  beginning  to  the  close  of  said  sale.  'My 
impressions  are  very  strong  that  I  noticed  Mr. 
Wadleigh's biddings tillit  reached  to  sixteen  or 
eighteen  thousand  dollars.  After  that,  I  am 
positive  that  there  were  no  signs,  or  open  bids, 
that  would  enable  me  to  discover  who,  or  that 
anyone,  was  bidding  against  me.  I  endeavored 
to  discover  if  Wadleigh  was  doing  so,  and 
could  find  no  sign  or  nodding  from  him,  or 
from  anyone  else." 

Ira  Wadleigh,  also  a  witness  on  the  part  of 
the  complainant,  thus  testified: 

To  the  second  interrogatory:  "I  know  the 
property,  and  that  it  was  sold  to  Samuel  J. 
Foster  at  forty  thousand  dollars.  About  a 
month  before  the  sale  I  was  in  Boston,  and 
called  on  Nathaniel  L.  Williams  to  see  if  he 
would  sell  me  the  property.  He  said  they 
thought  of  puttins  it  up  at  auction,  and  would 
let  me  know  in  a  few  days,  as  soon  as  he  could 
see  his  brother  Stephen.  I  advised  him  to  sell, 
•o  that  mills  coula  be  built  that  winter.  On 
coming  out  of  Boston,  I  met  Stephen  Williams's 
138*]  *son,  Stephen  H.  Williams,  who  was 
coming  down  to  see  to  selling  the  property; 
and  after  he  reached  Bangor,  I  saw  him  here 
and  talked  with  him  about  the  property,  and 
asked  him  if  he  would  sell  it  at  pnvate  sale. 
He  told  me  he  would  sell  it  for  fifteen  thousand 
dollars  or  thereabouts;  I  think  he  told  me  so. 
Afterwards  it  was  advertised  to  be  sold  at  the 


Exchange  im  Ban^r.    Stephen  H.  Williams  ap- 
peared to  be  acting  for  the  defendants." 

To  the  third  interrogatory:  "The  property 
was  sold  at  auction;  I  was  present  at  the  sale, 
and  bid  I  cannot  say  how  many  times,  nor 
what  sums  I  bid;  but  somewhere  from  fiiifteea 
to  twenty  thousand  dollars.  I  don't  remember 
bidding  over  twenty  thousand  dollars,  although 
I  might  have  done  so.  Nicholas  G.  NorcroH 
bid;  I  think  Myrick  Emerson  bid,  and  Samuel 
J.  Foster,  and  some  others;  but  I  do  not  recol- 
lect who.  I  cannot  tell  how  much  they  bid, 
but  from  where  it  sti^ed  up  along,  but  how 
far  I  cannot  sav." 

To  the  fourth  interrogatory:  "When  they 
first  commenced,  the  bids  were  audible,  tod 
properly  made;  but  after  they  got  up  to  twen- 
ty thousand  dollars  and  over,  it  waa  by  signs." 

To  the  fifth  interrogatory:  "I  saw  G^«^ 
Veazie  at  the  auction;  he  waa  about  to  room 
there;  and  was  walking  back  and  forth  in  the 
long  entry  part  of  the  time.  I  did  not  see  any- 
thing very  particular  in  his  manner.  I  did  not 
mind  much  about  it." 

To  the  sixth  interrogatorv:  "I  talked  with 
Head  before  the  sale,  and  told  him  I  wanted  to 
buy  it.  He  asked  me  how  high  I  would  so. 
I  told  him  to  seventeen  thousand  dollars,  if  I 
could  not  get  it  for  less.  I  agreed  with  Nor- 
cross  to  take  it  at  that  sum;  and  tqld  Head 
that  I  would  hold  my  pencil  between  mj 
thumb  and  forefinger,  and  turn  it  for  a  bid.  I 
soon  went  up  to  twenty  thousand  and  upwardi, 
and  stopped.  I  found  the  bidding  waa  going  on 
without  my  nodding,  turning  my  pencil,  or 
making  any  sign,  and  stepped  up  to  Head,  luid 
asked  him  if  he  was  bidding  for  me.  He  made 
no  answer;  and  I  said,  'For  God's  sake,  don't 
bid  any  more  for  me,'  and  went  and  sat  down 
and  bid  no  more.  After  the  sale  I  had  a  con- 
versation with  young  Williams,  and,  I  think, 
told  him  how  the  bidding  went  on;  bat  lie 
must  have  seen  it,  as  he  was  sitting  behind, 
and  close  to  Mr.  Head.  He  said  he  was  sur- 
prised at  the  sale;  that  the  property  sold  for 
much  more  than  they  expected." 

To  the  seventh  interrogatory:  "There  were 
four  privileges;  and  they  were  not  then  actu- 
ally worth  more  than  two  thousand  dollars  a 
privilege.  I  don't  believe  it  would  sell  to-day 
for  *four  thousand  dollars  at  auction — [*lSf 
the  whole  property — that  is,  the  four  privi- 
leges." 

Four  other  witnesses,  viz.,  Myrick  Emerson, 


642;  Crowder  v.  Austin.  8  Bins.  868;  11  Moore, 
283 ;  2  C.  &  P.  208 ;  Fuller  v.  Abrahams,  6  Moore, 
816:  8  B.  &  B.  116;  Rex  v.  Marsh.  3  Y.  &  J.  331. 

Upon  a  sale  of  goods  by  auction,  where  the 
highest  bidder  Is  to  be  the  purchaser,  the  secret 
employment  of  a  puffer  on  benalf  of  the  vendor  Is 
a  fraudulent  act,  and  vltistes  the  transaction. 
Green  v.  Baverstock,  14  C.  B.  N.  8.  204 ;  82  L.  J. 
C.  P.  181 ;  8  L.  T.  N.  8.  860 ;  10  Jur.  N.  8.  47. 

Tet  a  progressive  bidding  to  a  fixed  or  reserved 
bidding  by  a  person  employed  by  the  vendor,  with- 
out  the  knowledge  of  the  other  bidders,  will  not 
necessarily  be  deemed  to  be  taking  an  advantage  of 
their  Ignorance.  Flint  v.  Woodln,  9  Hare,  618;  16 
Jur.  710. 

Property  was  pot  op  for  sale  by  auction  subject 
to  the  conditton  that  the  highest  bidder  should  be 
the  purdiaser  and  without  any  express  stipulation 
as  to  a  reserved  price.  The  vendors  emploved  a 
puffer  to  bid  at  the  auction,  and  the  auctioneer 
also  announced,  on  behalf  of  the  vendors  other  bid- 
dings which  were  fictitious.  In  a  suit  for  specific 
performance  against  a  bona  fide  bidder  to  whom 
fbe  property  was  knocked  down :  IToId,  that  the 
M/o  waa  invalid.  Mortimer  v.  Beli,  11  iui.  M.  S. 
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897  ;  86  L.  J.  Chanc.  26 ;  14  W.  R.  68 :  13  U  T.  R 
8.  348 ;  1  L.  R.  Ch.  10 ;  Iceby  v.  Grew,  6  C.  &  P. 
671. 

Upon  a  sale  of  real  estate  by  auction,  under  coa- 
ditlons  statina  that  the  sale  Is  subject  to  a  reserved 
bidding,  It  Is  Illegal  to  employ  a  person  to  bid  up  to 
the  reserved  price  unless  the  right  to  do  so  Is  ex- 

Sressly  stipulated  for.  GUliat  v.  GlUiat,  9  L.  B. 
iq.  60 :  80  L.  J.  Chanc.  142 — R. 
Landed  property  was  sold  by  public  aoctlon  os- 
der  conditions  which  stated  that  the  highest  bldds 
should  be  the  purchaser,  and  which  reserved  to  tbc 
vendor  the  right  to  bid  once  by  himself  or  his  agent 
The  auctioneer  hid  three  times  with  the  sanctlOB 
of  the  vendor,  and  then  the  vendor  stated  what  tbe 
reserved  price  was,  when  a  person  bid  beyond  that 
sum,  and  was  thereupon  declared  the  pordiAaer. 
Held,  that  by  reason  of  the  bidding  or  the  sm- 
tloneer  the  vendor  had  exceeded  the  limited  rifht 
reserved  to  him  by  the  conditions  of  bidding  oacc 
by  himself  or  his  agent,  and  that  therefore  tbt 
sale  was  void  at  the  option  of  the  purchaser,  totb 
at  law  and  under  80  and  31  Vict.  C.  48.  nifltt 
V.  Jepson.  46  U  J.  C.  P.  DIv.  629 ;  86  L.  T.  N.  ft 
261. 

Howard  I- 
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»▼!  Young,  Richard  Moore,  and  Isaac  Smith, 
bo  were  present  at  the  sale,  were  examined 
I  behalf  of  the  complainants,  whose  evidence 
•rroborated  that  of  the  preeedinff  witnesses, 
I  far  as  mere  spectators  could  have  any 
lowledge  of  the  transaction. 
Ten  witnesses  were  examined  on  the  part  of 
be  defendants.  Stephen  H.  Williams,  the  au- 
lorised  agent  of  the  owners  of  the  property, 
IU8  testified: 

**Mj  name  is  Stephen  H.  Williams.  I  am 
lirty-four  years  old.  I  am  a  merchant,  and 
sside  in  Roxbury;  I  know  the  said  psxties. 
[r.  Veaaie  resides  in  Bangor,  and  is  the  presi- 
snt  of  a  bank;  I  don't  know  his  occupation. 
[r.  Williams  resides  in  Boston,  and  is  retired 
rom  business;  he  is  my  uncle. 

"To  the  second  interrogatory  he  says:  In 
tie  winter  of  1835-36,  I  was  employed  by  the 
efendants  to  go  to  Bangor,  and  act  as  their 
gent  in  selling  at  auction  certain  mill  priyi- 
)gea,  at  Orono  or  Old  Town;  I  went  to  Bangor; 
he  sale  took  place,  January  1,  1836;  the  prop- 
rtv  was  sold  by  Henry  A.  Head,  as  auctioneer, 
nd  was  knocked  off  to  a  man  named  Foster, 
>ut  Mr.  Veazie  was  the  purchaser.  The  price 
ras  fortv  thousand  dollars. 

'^o  the  third  interrogatory  he  says:  On 
rriying  at  Bangor,  being  a  stranger,  I  made 
nquiries  of  Mr.  John  Bright  as  to  who  was 
he  most  respectable  auctioneer  in  the  place, 
iud  he  referred  me  to  Mr.  Henry  A.  Head,  as 
he  person  employed  in  disposing  of  the  gov- 
rnment  lands,  and  in  his  opinion  the  most  de- 
irable  auctioneer.  I  accordingly  applied  to  him 

0  dispose  of  the  property,  and  he  consented  to 
lo  so.  (hi  the  day  of  the  auction,  previous  to 
ommencing  the  sale,  he  asked  me  what  amount 
fas  to  be  paid  to  him  for  his  services;  being 
macquaint^  with  the  amount  of  commissions 
isuaUy  paid  to  an  auctioneer,  I  told  him  that 
le  should  be  paid  what  was  customary.  Noth- 
ng  further  was  said  respecting  his  fees  previ- 
>us  to  the  sale. 

'^o  the  fourth  interrogatory  he  says:  I  have 
Uready  answer  this  interrogatory  In  my  reply 
:o  the  third  interrogatory. 

'^o  the  fifth  interrogatory  he  saysx  I  did 
lot  authoriJEe,  or  request,  or  in  any  way  sug- 
gest to  the  said  auctioneer  to  bid  himself  on 
the  said  property,  or  employ  any  other  person 
to  do  so,  or  to  do  or  permit  anything  unfair, 
imusual,  or  in  any  way  improper,  to  be  done  at 
the  said  sale  to  enhance  the  price  of  the  said 
property;  and  I  did  not  know,  nor  had  I  any 
reason  to  believe,  that  he  intended  to  do  so. 
140*]    ^'To  the  sixth  interrogatory  he  says: 

1  did  not,  nor  did  anyone  authorised  by  me, 
make  any  bid  on  the  said  property  at  the  said 
Bale. 

To  the  seventh  interrogatory  he  says:  I 
knew  the  said  Wadleigh,  at  the  time  of  the 
sale,  so  as  to  speak  to  nim;  he  was  present  at 
the  Bale. 

"To  the  ei^th  interrogatory  he  says:  I  did 
see  the  laid  Wadleigh,  while  the  sale  was  going 
oui  p>  up  to  the  auctioneer  and  speak  to  him ; 
the  bid  had  then  gone  to  thirty -nine  thousand 
dollars.  He  did  not  go  up  and  speak  to  him 
mors  than  once:  I  am  distinct  in  my  reeoUee- 
Hon  on  this  point. 

'^0  the  ninth  interrogatory  he  says:  I  did 
ssk  the  auctioneer  immediately  after  the  sale 
liked. 


what  Mr.  Wsdleigh  had  said  to  him,  when  he 
came  up  to  him  durinjr  the  sale,  and  he  replied 
to  me,  that,  on  going  into  the  room  immediate* 
ly  previous  to  the  sale,  Mr.  Wadleish  gave  him 
unqualified  authority  to  purchase  tne  property 
for  him,  or,  in  other  words,  had  told  him  that, 
when  the  property  was  knocked  off,  it  was  to 
be  his  (Wadleigh^).  He  (the  auctioneer)  also 
told  me  that,  when  Wadleigh  came  up  to  him 
on  that  occasion,  he  said  to  him,  'For  God's 
sake  stop,  and  bid  no  more  for  me.' 

'To  the  tenth  interrogatory  he  says:  The 
property  was  knocked  off  to  a  Mr.  Foster,  but 
after  the  sale,  much  to  my  surprise,  I  found 
that  Mr.  Veade  was  the  purchaser.  He  had 
told  me  previous  to  the  sale,  that  he  would  not 

S've  more  than  twelve  thousand  dollars  for  it. 
e  immediately  desired  a  bond  for  the  deliv- 
ery of  the  deed.  The  bond  was  accordingly 
drawn,  with  a  penalty  of  fifty  thousand  dollars, 
for  the  delivery  of  the  deed,  at  Bangor,  within 
ten  dajrs  or  a  fortnight.  After  reoeiving  the 
bond,  and  while  he  was  folding  it  up,  he  said 
to  me  that  he  thought  it  proper  to  state,  now 
that  he  was  secure  himself,  that  an  express  had 
been  fitted  out  for  the  purpose  of  purchasing 
this  property  before  the  news  of  the  sale,  by 
auction,  could  reach  the  owner;  and  it  is  my 
impression  that  he  said  that  Mr.  Wadleigh  was 
engaged  in  it,  but  of  this  I  am  not  positive. 
I  left  to  £0  to  Boston  and  obtain  a  deed  and  re- 
turn to  Bangor.  I  remained  in  Boston  a  day 
or  two  to  complete  the  deed,  which  having 
been  done,  I  set  out  to  return  to  Bangor.  Be- 
tween Boston  and  Portsmouth  I  found,  by 
some  conversation  with  the  passensers,  that 
Mr.  Veade  had  passed  us  on  the  road  going  to 
Boston.  I  accordingly  made  arrangements  to 
return  to  Boston  and  meet  him,  and  thus  save 
my  journey  to  Bangor.  On  returning  to  Bos- 
ton I  found  he  had  left  there  an  hour  or  two 
previous  to  my  arrival.  A  day  or  two  after,  I 
started  for  Bangor  again,  and  overtook  Mr. 
*Veazie  at  Portland.  We  then  traveled  [*141 
together  to  Bangor.  During  the  journey,  he 
told  me  that  he  had  made  up  his  mind  to  give 
forty  thousand  dollars  for  the  property;  that  it 
had  been  canvassed  in  his  family  and  arrange- 
ments been  made  to  that  effect,  and  that  he  laA 
secured  this  Mr.  Foster  to  hold  him  harmless  to 
that  amount,  and  that  the  journey  he  had  made 
to  Boston  was  to  obtain  knowledge  that  I  had 
a  deed  for  him,  as  he  was  suspicious,  on  the 
return  of  those  who  went  on  the  express,  that 
they  had  succeeded  in  their  design.  And  by  way 
of  showing  his  anxiety,  he  told  me  that  he  had 
left  Banffor  for  Boston  on  the  evening  of  a 
large  party  given  by  his  wife.  He  said  that  the 
value  of  this  property  to  him  was  caused  by  a 
quarrel  and  lawsuit  between  him  and  Wad- 
leigh, which  rendered  it  of  vast  importance  to 
either  of  them  to  obtain  the  property.  He  also 
said,  that  he  had  traced  the  person  who  con- 
ducted the  express  as  far  as  the  Tremont  House 
and  there  all  trace  of  him  was  lost. 

"To  the  eleventh  interrogatory  he  sayst 
Previous  to  and  on  the  morning  of  the  sale, 
Mr.  Veade  manifested  much  indifference  as  to 
the  purchase  of  the  property,  observing  that  he 
would  give  twelve  thousand  dollars  for  it,  and 
no  more.  Of  course  I  was  surprised  when  I 
found  he  had  given  forty  thousand  dollars 
for  it. 
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To  the  fourth  eross-interrogatory  he  says: 
Immediately  after  the  sale,  I  was  informed  by 
the  auctioneer,  that,  when  Wadleigh  stopped 
him  at  thirty-nine  thousand  dollars,  he  (the 
auctioneer)  then  bid  the  remaining  one  thou- 
sand dollars  on  his  own  responsibility,  al- 
ternately with  Foster.  On  my  return  to  Bos- 
ton, I  related  this  (with  everything  else  that 
had  transpired)  to  the  defendaints,  my  employ- 
ers." 

John  Briffht,  who  was  the  agent  for  the 
owners  of  theproperty  prior  to  the  arrival  of 
Stephen  H.  Williams,  thus  testified  to  the 
fourth  interrogatory: 

"I  did  not,  nor  did  anyone  to  my  knowledge 
or  belief,  request  or  authorize  or  in  any  way 
su^Miest  to  the  auctioneer,  or  any  other  person, 
to  Old  at  said  sale,  in  behalf  of  the  defendants, 
or  to  make  any  fictitious  or  pretended  bid  at 
the  said  sale,  or  to  do  anything,  or  permit  any- 
thinff  to  be  done,  unfairly,  to  enhance  the  price 
of  the  said  property." 

To  the  fifth  interrogatory: 

"I  did  attend  the  sale.  I  did  not  bid  on  the 
property,  nor  did  I  then  know,  nor  had  I  cause 
to  oelieve,  that  said  auctioneer  was  himself 
bidding  on  the  said  property,  nor  that  anyone 
was  bidding  on  said  property  for  the  defend- 
ants, or  was  using  any  unfair  means  to  run  up 
said  property,  or  to  enhance  the  price  thereof.^' 
142*]  *The  witnesses  all  concurred,  that 
there  had  been  a  great  depreciation  in  the 
market  value  of  mills  and  null  privileges  since 
January  1,  1836. 

The  terms  of  sale  were  ten  per  cent,  of  the 
purchase  money  payable  immediately,  and 
twenty  per  cent,  more  upon  the  delivery  of  the 
deed.  These  two  sums  together  made  $12,- 
000,  all  of  which  was  paid  by  Veazie.  The 
balance,  being  $28,000,  was  divided  into  two 
notes  of  $14,^  each,  payable  in  one  and  two 
years.  The  first  was  also  paid,  and  the  interest 
upon  the  second  up  to  the  1st  of  January, 
1840.  The  amount  still  due  was,  therefore, 
one  note  of  $14,0(X),  with  interest  from  the  Ist 
of  January,  1840.  Upon  this  note  suit  was 
brought  against  Veazie,  prior  to  the  filing  of 
the  bill  in  this  case. 

These  were  the  circumstances  attending  the 
sale,  as  stated  by  the  principal  witnesses. 

On  the  2Ist  of  July,  1841,  the  following 
release  was  executed  by  Veazie  to  Head,  viz.: 

'^now  all  men  by  these  presents,  that  I, 
Samuel  Veazie,  of  Bangor,  in  the  County  of 
Penobscot,  and  State  of  Maine,  Esquire,  in 
consideration  of  one  dollar  to  me  paid  by  Hen- 
ry H.  Head  and  Nehemiah  O.  Pillsbury,  both 
of  said  Bangor,  auctioneers,  and  late  copartners 
in  the  auction  business,  under  the  firm  and 
style  of  Head  &  Pillsbury,  the  receipt  where- 
of I  do  hereby  acknowledge,  do  hereby  release 
and  discharge  said  Head  &  Pillsbury,  jointly 
and  severally,  from  all  damages  by  me  sus- 
tained, or  supposed  to  be  sustained,  and  from 
ail  action,  or  causes  of  action,  to  me  accrued  or 
accruing  in  consequence  of  any  misfeasance, 
nonfeasance,  or  malfeasance,  or  any  illegal 
management  by  them  done,  performed,  or  suf- 
fered, at  the  sale  at  auction  of  Nathaniel  L. 
Williams  and  Stephen  Williams's  real  estate, 
situated  in  Old  Town,  in  said  County  of  Pe- 
nobscot, on  or  near  Old  Town  Falls,  so  called, 
which  was  sold  at  auction  on  or  near  January 
l8t,  1836,  hj  tiM  said  Head  4  PUUbury,  a« 


auctioneers;  hereby,  also,  releasing  the  said 
Head  &  Pillsbury  from  any  claim  for  dam- 
ftgc,  by  or  in  consequence  of  any  of  their  pro- 
ceedings relating  to  said  sale  of  said  property. 

"In  witness  whereof,  I  liave  hereto  set  iny 
hand  and  seal,  this  2 Ist  day  of  July,  A.  D. 
1841.  Samuel  Veazie.    [L.  S.]" 

This  release  was  introduced  into  the  cau8« 
by  agreement  of  counsel,  filed  at  a  subseiiu^nt 
stage  of  the  proceedings;  by  which  agreement 
it  was  admitted  that  neither  the  respondcntg 
nor  their  counsel  had  any  knowledge  of  the 
existence  of  the  ^release  until  after  the  [*143 
publication  of  the  evidence  in  the  suit,  and 
also  further  admitted,  that  the  release  and 
circumstances  under  which  it  was  given 
might  be  referred  to  and  made  use  of  in  the 
cause  with  the  same  effect  as  if  the  same  had 
been  put  in  issue  by  a  cross  bill  and  admitted 
by  the  answer.  It  will  be  seen  by  referring  to 
the  third  volume  of  Story's  Reports,  p.  66,  that 
Mr.  Justice  Story  did  not  consider  tnis  agree- 
ment as  a  proper  mode  of  introducing  the  re- 
lease into  the  cause,  when  it  cam6  up  before 
him  for  argument.  According  to  his  sugges- 
tion, the  proper  steps  to  do  so  were  immediate- 
ly taken  by  filing  a  supplemental  bill.  These 
remarks  are  here  made  for  the  purpose  of  con 
necting  the  report  of  the  case  in  3  Stoiy's  Re- 
ports, 54,  with  this  statement. 

On  the  23d   of  July,   1841,  Veazie   filed  Hwi 
bill  of  complaint  on  the  equity  side  of  the  Cir 
cuit  Court  of  the  United  States  for  the  District 
of  Maine. 

The  bill  stated,  that,  on  January  1,  1836.  ie 
fendants  owned  two  mill  privileges  in  Maine, 
and  on  that  day  offered  them  for  sale,  at  auc- 
tion, at  Bangor,  in  Maine,  employing  one  Head 
as  auctioneer,  and,  by  themselves  or  agent,  in 
structed  Head  to  put  them  up,  beginning  with 
$14,600,  minimum,  and  prescribed  certain  con 
ditions  of  sale  as  to  payment;  that  the  com 
plainant,  relying  on  tne  good  faith  of  dcfen<: 
ants  and  of  Head,  attended  the  sale,  and  hid. 
by  one  Foster  as  agent,  and,  the  minimum  hav 
ing  been  offered.  Head  continued  to  annoumt- 
a  still  higher  sum,  and  Foster,  supposing  it  fair 
and  honest,  made  a  still  higher  bid,  and  so  on. 
until  said  property  was  struck  off  to  Foster,  for 
the  plaintiff,  at  $40,000.     And  thereupon  tin 
complainant,  supposing  the  sale  had  been  con 
ducted   and   the   bidding  made  in   good   fait  I. 
complied    with    the    conditions    of    sale,    paMJ 
$4,000  in  cash,  $8,000  more  on  delivery  of  ih 
deed,  gave  his   note   for  $14,000   in   one  y«  i 
with  interest,  which  he  has  since  paid,  and  lii< 
other  note  for  $14,000  in  two  years,  with  in 
terest,  on  which  he  has  paid  the  interest  a  in 
ally  to  January  I,  1840.    And  defendants  •  \ 
cuted  a  deed  to  complainant,  and  comphtin 
a  mortgage  of  same  to  defendants    to  m 
said  notes,  and  another  of  $1,900,  recei\  d 
part  of  the  $8,000  aforesaid. 

The  bill  further  alleges,  that  there  wir 
real  bid  at  said  auction  for  more  than  SlO.c 
or  $18,000;  but  that  the  auctioneer,  by  sliv  n 
bids,  run  up  said  Foster  from  about  $16.00i>  :'< 
$40,000,  Foster's  being  the  only  real  bona  fiilv 
bids  over  about  $16,000;  by  means  of  which 
pretended  bidding  and  management  of  the  aiK- 
tioneer,  defendants  have  received  from  the 
complainant  a  large  sum  of  money  whidi  tbev 
ought  not  *to  have  received;  and  so  the  [*144 
complainant  has  been  daceived  and  defrauded. 

Sowaidl. 


U    T 


iH        M 


IMtO 


Vbazie  ¥.  Williams  r  au 


144 


The  bill  further  all^p^s,  that  eomDiainant 
diacovered  the  fraud  since  January  1,  1840, 
and  notified  defendanta  of  it,  and  hoped  they 
would  have  refunded  the  money;  but  they  not 
only  refused  to  rescind,  but  have  commenced 
a  suit  on  the  unpaid  note,  which  is  now  pending 
ia  thia  court,  and  attached  comj^ainant  s  prop- 
erty. 

The  defendants  are  requested  to  answer 
q)ecifically,  1.  Whether  they  authorized  the  sale, 
and  employed  Head  as  auctioneer.  2.  Whether 
the  land  was  put  up  at  the  minimum  stated, 
and  if  Head  was  directed  not  to  sell  for  less, 
and  authorized  to  bid  for  defendants  to  that  ex- 
tent. 3.  What  sum  they  agreed  to  pay  Head, 
grior  to  the  sale;  what  they  did  pay;  was  he  to 
e  paid  any  sum  if  there  was  no  sale;  how  he 
was  to  be  paid.  4.  What  amount,  principal 
and  interest,  complainant  has  paid  defendants. 
6.  Whether  the  note  on  which  defendants  have 
brought  a  suit  is  one  of  those  given  for  said 
purchase.  6.  Whether  the  whole  purchase 
money  was  not  paid  and  secured  by  complain- 
ant, and  the  deed  given  directly  to  him;  and 
whether  it  was  not  stated  and  understood,  at 
that  time,  that  Foster  acted  simply  aa  com- 
plainant's agent  at  said  sale. 

The  prayer  of  said  bill  is,  that  said  suit  may 
be  enjoined,  the  note  delivered  up,  the  sale  re- 
scinded, and  the  money  paid  back  with  in- 
to'est. 

The  answer  admitted  the  ownership,  and  that 
defendants  employed  one  Bright  to  advertise 
the  property  for  sale  at  auction  on  January  1, 
1836.  That  a  few  days  before  the  sale  they 
sent  Stephen  H.  Williams,  a  son  of  one  of  the 
defendants,  to  Bangor,  to  employ  an  auctioneer 
and  make  all  necessary  arrangements.  The  de- 
fendants denied  having  instructed*  intimated, 
or  suggested  to  Williams,  Bright,  or  any  other 
person,  that  there  should  be  any  by-bidding  or 
other  unfairness;  or  that,  before  sidd  sale,  said 
Williams,  Bright,  the  auctioneer,  or  any  other 
person,  received  from  defendants  any  instruc- 
tion or  suggestion  that  said  property  should  be 
nm  up  by  fictitious  bids,  or  that  anything  un- 
fair should  be  done. 

They  admit  that  they  did  fix  $14,000  as  a 
minimum,  but  aver  that  they  gave  no  instruc- 
tions to  keep  the  same  secret;  that  they  believe 
the  fact  was  well  known  at  the  sale;  that  they 
have  been  informed,  and  believe,  that  no  bid 
was  made  by  any  asent  of  theirs  in  eonse- 
quence  of  the  fixing  of  the  said  minimum  price, 
bids  far  exceeding  that  amount  being  immedi- 
ately made  by  those  desiring  and  intending  to 
purchase. 

The  conditions  of  sale,  as  to  payment,  are  ad- 
mitted to  have  been  as  stated  in  the  bill. 
145*]  *The  answer  admitted  that  Stephen 
H.  V^lliams  employed  Head  as  auctioneer, 
who  was  said  to  oe  duly  licensed,  skillful,  ex- 
perienced, and  believed  to  be  honest.  The  de- 
fendants aver  their  belief  that  said  Williams 
did  not  authorize  or  suggest  any  by-bidding  or 
other  unfairness  by  Head,  but  employed  him  as 
a  public  officer,  duly  empowered  by  the  laws  of 
Maine.  They  further  aver,  that  they  have  been 
informed,  and  believe,  that  said  Williams  did 
not  authorize  Head  to  bid  up  to  the  minimum, 
or  to  make  any  bid  on  their  account. 

The  defendants  aver  that  they  were  not  pres- 
•nt  at  the  sale;  but  deny  that  there  was  no  real 


bid  above  $16,000,  or  $18,000,  or  any  such 
sum;  or  that  the  auctioneer  run  up  Foster,  by 
sham  bids,  from  $16,000,  or  any  such  sum,  to 
$40,000;  or  that  there  was  no  real  bid  above 
$16,000,  or  any  such  sum. 

Defendants  admit  that  complainant  informed 
them,  after  the  sale,  that  Foster  was  his  agent, 
and  allege  that  complainant  exhibited  great 
anxiety  to  have  the  conveyance  made;  and 
they  have  been  informed,  and  believe,  that 
there  was  great  competition  at  the  sale,  both 
on  account  of  the  intrinsic  value  and  the  local 
position  of  the  property,  and  that  complainant 
authorized  Foster  to  bid  as  high  as  $40,000. 

Defendants  completed  the  sale,  gave  a  deed, 
received  payment  of  all  but  the  last  note,  and 
interest  on  that  to  January  1,  1840;  but  com- 
plainant did  not  notify  defendants  that  he  con- 
sidered the  sale  invalid  until  January  14,  1841, 
and  they  then  brought  a  suit,  as  alleged. 

That  more  than  five  years  and  six  months 
have  elapsed  since  said  sale,  and  defendants 
have  lost  the  benefit  of  evidence  as  to  occur- 
rences at  said  sale,  and  there  has  been  a  great 
depreciation  in  such  property,  owing  to  an  in- 
crease in  the  number  of  mills,  the  scarcity  of 
timber,  and  financial  difiiculties  in  that  region, 
by  which  mill  sites  have  much  depreciated  i^ 
value;  and  defendants  believe  that  changes 
have  been  made  in  the  property  by  building  or 
altering. 

The  defendants  do  not  know  when,  in  par- 
ticular, the  complainant  pretends  to  have  dis- 
covered the  alleged  fraud;  but  whatever  was 
done  at  the  sale  might  have  been  known,  on  in- 

3uiry,  at  any  time;  and  they  pray  for  proof  of 
iligence. 

They  believe  that  complainant,  since  the 
changes  in  value,  would  gladly  annul  the  bar- 
gain, and  compel  defendants  to  repay  the  price, 
and  pay  for  his  expenditures;  but  they  submit 
that  tms  ought  not  to  be,  after  such  a  lapse  of 
time  and  the  changes  in  condition  and  value, 
especially  as  they  deny  the  fraud  alleged,  and 
any  concealment,  on  their  part,  of  anything 
done  at  the  sale. 

*That  S.  H.  Williams  agreed  to  pay  [*146 
Head  for  his  services  what  was  customary,  and 
did  pay  him  $200,  after  the  sale,  which  de- 
fendants think  was  reasonable;  and  there  was 
no  agreement  that  Head  was  to  receive  nothing 
if  no  sale  was  effected. 

It  has  been  before  mentioned,  that  when  this 
cause  came  up  for  argument  before  Mr.  Justice 
Story,  as  reported  in  8  Story's  Reports,  64,  he 
suggested  that  a  supplemental  biU  should  be 
fil^  for  the  purpose  of  properly  introducing 
the  release  to  Head  into  the  cause. 

The  supplemental  bill  alleged  that  Head  paid 
no  consideration  for  the  release,  and  made  no 
satisfaction;  that  it  was  not  intended  as  a  dis- 
charge of  any  claim  against  the  defendants; 
and  if  such  was  its  effect,  it  was  a  fraud  and  a 
mistake;  that  it  was  given  because  Head  re- 
fused to  disclose  the  facts,  on  the  ground  that 
complainant  might  sue  him,  and  complainant 
wished  to  obtain  proof  with  a  view  to  institute 
proceedings  in  equity  against  defendants;  that 
the  whole  agreement  with  regard  to  it  was  be- 
tween Head  and  complainant's  counsel,  and  it 
was  signed  by  complainant  without  inouiry, 
and  without  any  negotiation  between  H^id 
ai|d  complainant,  and  i|o  indemnity   agaizsst 
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Head's  liability  to  defendants  was  asked  or  in- 
tended. The  supplemental  bill  then  prayed 
that  said  release  may  be  reformed  and  re- 
strained to  the  true  intention  of  the  parties. 

The  answer  to  this  supplemental  bill  stated 
that  the  existence  of  the  release  was  not  dis- 
covered by  defendants  until  after  the  testimony 
had  been  taken  in  the  original  case;  that  de- 
fendants now  insist  on  it  as  a  bar;  do  not  know 
whether  any  consideration  was  paid  for  it;  and 
«s  to  the  intentions  of  the  parties,  or  any  under- 
standing as  to  its  legal  effect,  no  fraud  was 
practiced  to  procure  it  to  their  knowledge,  or 
any  language  used  that  was  not  intended  by 
complainant,  by  whom  it  was  signed  by  the  ad- 
vice of  counsel  and  under  no  mistake  of  fact; 
and  it  is  not  competent  for  him  to  control  or 
alter  it  by  extrinsic  evidence.  They  have  no 
knowledge  of  the  intentions  of  the  purties  to  it, 
or  what  inducements  or  agreements  led  to  it. 
They  have  been  informed  by  Head,  that  Veade's 
counsel  promised  him  an  indemnity,  and  this 
was  accordingly  given.  They  deny  that  Head 
expected  that,  after  said  release,  he  would  be 
liable  to  any  action  by  defendants,  or  any  con- 
struction given  to  the  release  which  would  pre- 
vent his  l^ing  held  harmless  against  them. 

To  this  answer  there  was  a  general  replica- 
tion. 

On  the  3d  of  August,  1844,  a  bill  of  revivor 
was  filed  against  Ix>ui8a  Williams,  the  widow 
147*]  and  executrix  of  Stephen  ^Williams, 
deceased,  and  at  Mav  Term,  1845,  the  bill  was 
revived  by  consent  of  counsel,  and  the  cause  set 
down   for   hearing. 

At  the  same  term  it  came  on  to  be  heard 
upon  the  bill,  answer,  pleadings,  and  evidence, 
wnen  the  judges  of  the  court,  being  divided  in 
opinion  on  the  merits  of  the  cause,  ordered  and 
decreed  that  the  bill  be  dismissed,  without 
costs  to  either  party. 

This  decision  is  reported  in  8  Story's  Re- 
ports, 612. 

An  appeal  from  it  by  the  complainant  below 
brought  the  case  up  to  this  court. 

It  was  very  elaborately  argued  by  Mr.  Fes- 
senden  and  Mr.  Webster  for  the  complainant 
and  appellant,  Veazie,  and  by  Mr.  Davies  and 
Mr.  Gilpin  for  the  defendants. 

The  points  on  the  part  of  the  appellant  were 
thus  stated  by  Mr.  Fessenden.  They  were 
stated  somewhat  differently  by  Mr.  Webster,  as 
will  be  mentioned  afterwards. 

As  stated  by  Mr.  Fessenden  they  were — 

I.  That  the  defendants  were  owners  and  sel- 
lers of  the  property  described,  at  said  auction 
sale,  by  and  through  Head,  as  auctioneer;  and 
that  the  complainant  was  purchaser  of  the 
same  through  the  agency  of  Foster. 

n.  That  Head,  the  auctioneer,  did,  by  pre- 
tended and  ill^^l  bidding  at  the  sale,  greatly 
enhance  the  price  to  the  complainant;  that  he 
actually  received  no  bid  from  any  bona  fide 
bidder,  or  person  proposing  to  purchase,  other 
than  the  complainant's  agent,  above  the  sum 
of  twenty  thousand  dollars,  or  thereabouts; 
but,  by  illegal  and  fraudulent  practices,  in- 
duced the  complainant's  agent  to  bid,  and  the 
complainant  to  pay,  a  much  larger  sum  than 
they  would  have  done  had  said  sale  been  fairly 
conducted. 

m.  That  Head,  the  auctioneer,  was  the  gen- 
eral agent  of  defendants  for  all  the  purposes  of 
10M4 


the  sale,  and  in  all  the  transactions  connected 
therewith;  and  they  are  responsible  for  all  bii 
acts,  and  his  knowledge,  connected  with  the 
sale,  and  cannot  avoid  that  responsibility  on 
the  ground  that  he  was  a  public  officer. 

IV.  That  an  auctioneer  cannot  legally  be  a 
bidder  on  his  own  account;  and  therefore, 
whether  the  bidding  by  Head  was  really  for 
himself,  as  intending  to  purchase,  or  merely 
pretended,  for  the  purpose  of  enhancing  the 
price,  it  was  equally  a  fraud  upon  the  eom- 
plainant,  and  vitiated  the  sale. 

V.  That  defendants  became  actual  parties  to 
the  fraud  by  having  received  information  of 
one  illegal  act  of  the  auctioneer  at  the  sale,  be- 
fore the  contract  was  closed,  which  they  did 
not  ^communicate  to  the  complainant,  [*148 
but  concealed,  and  by  which  they  were  put 
upon  inquiry. 

VL  That  equity  will  not  allow  the  defend- 
ants to  retain  the  proceeds  of  a  fraud  commit- 
ted by  their  agent,  whether  they  had  knowledge 
of  it  or  not. 

Vn.  That  Head  was  not  a  necessary  party 
to  the  bill. 

VIII.  That  the  release  to  Head  &  PilUbury 
is  no  bar — 

1.  Because  equity  will  not  extend  its  opera- 
tion beyond  its  legal  effect  and  the  intention  of 
the  parties,  which  were  a  release  of  damages. 

2.  Because  it  was  a  release  to  the  agent,  tad 
not  to  the  principal. 

3.  Because  the  defendants  would  have  no 
right  of  action  against  Head  &  Pillsbury,  should 
the  sale  be  rescinded. 

4.  The  extent  and  design  of  a  release,  like  t 
receipt,  are  explainable  by  extrinsic  evidence. 

IX.  That  the  claim  of  the  complainant  to  re- 
scind the  contract  is  not  barred  by  lapse  of  time. 

Because  six  years  had  not  elapsed  between 
the  sale  and  the  filing  of  the  bill,  or  between 
the  discovery  of  the  fraud  and  the  filing  of 
the  bill,  and  there  had  been  no  loss  of  evidence 
or  change  in  the  actual  condition  of  the  prop- 
erty, such  as  would  justify  the  court  in  refus- 
ing relief;  and  because  the  circumstances  at- 
tending the  sale  were  not  such  as  to  excite  the 
complainant's  suspicious,  or  put  him  upon  in- 
quiry. 

X.  Even  if  there  was  no  fraud,  the  isle 
should  be  rescinded  for  mutual  mistake  of  a 
material  fact. 

As  stated  by  Mr.  Webster,  they  were: 

1.  That  an  auctioneer  is  the  agent  ^if  the 
owner  until  the  sale  is  made,  and  also  after- 
wards, until  he  gives  a  memorandum  in  writ- 
ing. This  writing  is  given  in  order  to  avoid  tbe 
statute  of  frauds,  and  in  making  it,  the  su^ 
tioneer  becomes  the  agent  of  both  parties. 

2.  That  fraud  by  an  auctioneer,  committed 
whilst  he  is  the  agent  of  the  vendor,  vitiates  a 
sale  as  thoroughly  as  if  it  had  been  committed 
by  the  vendor  himself. 

3.  That  it  is  not  necessary  to  show  thai  ibs 
principal  was  cognizant  of  the  fraud. 

4.  That  the  auctioneer  is  the  alter  c;go  of  tbs 
party  who  en  ploys  him.  What  he  knows,  tbs 
principal  kno^s;  or,  as  the  nile  is  substantiaUy 
stated  in  6  Clark  &  Fin.  448,  440,  if  an  agent 
made  willfully  false  representations,  and  tben 
made  a  contract,  equity  will  relieve  jus!  ai 
much  as  if  the  scienter  were  trsused  to  tbe  prin- 
cipal. 
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149*]  *5.  An  agent  to  tell  cannot  buy. 
Therefore  an  auctioneer  cannot  bid  for  him- 
■elf.  This  rule  may  not  be  very  applicable  in 
this  case,  because  the  auctioneer  does  not  say 
that  he  intended  to  purchase  the  property  for 
himself. 

6.  The  owner  of  real  estate,  put  up  at  auc- 
tion, may  protect  himself  in  one  of  two  ways. 

1st.  He  may  fix  a  minimum  or  starting  point. 
If  no  bid  is  made  for  this  amount,  then  it  is  no 
sale.  This  mode  appears  to  have  been  pursued 
here.  The  minimum  was  fixed  at  $14,600,  and 
vhis  fact  was  made  known  to  the  purchasers 
at  the  sale.    This  fact  is  highly  important. 

2d.  The  owner  may  employ  one  person  to 
bid  up  to  the  minimum,  or  he  may  bid  himself. 
But  in  this  mode,  as  in  the  preceding,  where 
the  bidding  has  reached  the  minimum,  then  all 
by-bidding  or  puffing  is  fraudulent,  and  viti- 
ates the  sale.  The  highest  real  bidder,  after 
reaching  that  point,  is  entitled  to  the  property. 

The  points  stated  and  argued  by  the  counsel 
for  the  defendants  were  the  following: 

1.  That  neither  on  the  allegations  or  form  of 
the  complainant's  bill,  nor  on  the  evidence,  is 
he  entitled  in  the  Circuit  Court  of  the  United 
States,  sitting  in  equity,  to  the  relief  he  prays 
for. 

2.  That  neither  on  the  allegations  of  the  bill, 
nor  on  the  evidence,  is  there  ground  to  charge 
the  defendants  with  fraud. 

3.  That  the  evidence  does  not  establish  any 
fraud  on  the  part  of  Head,  the  auctioneer,  but 
if  it  does,  it  will  not  entitle  the  complainant  to 
the  relief  prayed  for  in  this  suit. 

4.  That  the  release  of  Head  is  a  conclusive 
bar  to  the  complainant's  prayer  for  relief. 

5.  That,  both  on  the  facts  of  the  case  and 
the  well  settled  principles  of  equity  jurispru- 
dence, the  decree  of  the  Circuit  Court,  dismiss- 
ing the  bill,  was  correct,  and  ought  to  be  af- 
firmed. 

Mr.  Justice  Woodbury  delivered  the  opin- 
ion of  the  court: 

This  was  an  appeal  from  a  decree  of  the 
Circuit  Court  in  the  Maine  District,  dismissing 
n  bill  which  was  brought  originally  by  Veazie, 
tJie  appellant. 

As  to  the  contents  of  the  bill,  and  the  evi- 
dence in  its  support,  it  may  suffice  to  say  here, 
that  the  bill  asked  the  rescission  of  a  sale  at 
auction,  made  about  the  1st  of  January,  1836, 
of  certain  mills,  owned  by  the  respondents, 
and  a  return  of  the  money  paid,  and  the  notes 
still  held  by  them  for  a  part  of  the  purchase 
money.  It  asked  this,  on  the  alleged  ground 
150*]  of  imposition  in  *the  sale  by  means  of 
puffing  or  by -bidding,  so  as  to  advance  the 
price  about  $20,000  above  what  it  otherwise 
would  have  been.  In  their  answer,  the  re- 
spondents denied  any  such  bidding  by  their 
procurement,  or  that  it  avoided  the  sale  if  hap- 
pening; and  further  contended,  that  they  had 
been  discharged  from  any  liability  which 
might  have  existed  by  a  release  to  the  auction- 
eer, one  of  the  persons  implicated  in  the  by- 
bidding.  The  answer  insisted,  also,  that  the 
auctioneer  should  have  been  ma[de  a  party  to  the 
bill,  and  that  any  claim  to  relief  by  the  plain- 
tiff b  barred  by  the  lapse  of  time  since  the  sale. 

The  leading  point  arising  in  this  case  in- 
Tolves  so  difficult  questions  both  of  fact  and 
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law,  that  they  have,  in  some  degree,  divided 
this  court,  as  well  as  the  court  below,  and 
f^reat  care  and  discrimination  will  be  necessary 
m  order  to  reach  conclusions  that  can  be  satis- 
factory. 

Tlie  relief  here  is  not  sought,  as  has  been  ob- 
jected, on  account  of  inadequacy  of  price — 
though  that  mav  at  times  be  so  gross  as  to 
show  fraud,  and  might  here  very  well  raise 
some  presumption  of  it.  Warner  v.  Daniels,  1 
Wood.  &  M.  Ill;  Coles  v.  Trecothick,  9  Ves. 
234;  2  Ves.  Sen.  155.  But  it  is  soujjht  for  a 
fraud  practiced  in  augmenting  the  price;  or,  in 
other  words,  for  taking  false  steps  to  enhance 
it;  and  it  is  the  consequence  and  injury  caused 
by  these  unfair  means  that  the  plaintiff  would 
avoid. 

How  far,  then,  in  point  of  fact,  was  the  price 
increased  above  the  real  bids?  and  by  what 
means?  A  minimum  price  of  $14,500  is  clearly 
proved  to  have  been  fixed  by  the  owners.  The 
weight  of  the  testimony  is,  that  the  real  bids 
went  only  $3,500  to  $5,500  higher.  There  is 
no  pretense  that  Wadleigh — the  rival  or  com- 
petitor of  the  plaintiff— bid  or  authorized  others 
to  bid  for  him  above  eighteen  or  nineteen  thou- 
sand dollars,  though  a  statement  of  the  auc- 
tioneer to  one  person  has  been  relied  on  to  the 
contrary.  Wadleigh  denies  it — nobody  testifies 
to  it — and  nobody  is  produced  who  bid  or  em- 
ployed others  to  bid  higher,  unless  the  auc- 
tioneer himself  did  it.  The  true  value,  also,  as 
fixed  by  the  owners  at  $14,500,  tends  to  con- 
firm the  idea  that  no  real,  fair  bid  would  be 
likely  to  go  above  $20,000— or  over  $5,000  or 
$6,000  beyond  the  owners'  own  estimate. 

It  is,  then,  a  leading  feature  in  this  case,  that 
should  not  be  overlooked,  as  it  gives  a  stamp 
and  character  to  the  whole  equity  as  between 
these  parties  in  favor  of  the  p'nintiff,  that  the 
respondents  fixed  the  minimum  bid  for  the 
sale  of  their  property  at  $14,500,  and  author- 
ized the  auctioneer  to  dispose  of  it  for  that 
amount,  when  in  truth,  bv  some  means  or  other, 
and  *  without  any  real  rival  bids  above  [*151 
$20,000,  they  obtained  for  it  $40,000.  Whether 
this  extraordinary  result  was  effected  by  any 
improper  conduct  on  their  part,  or  that  of  any 
agent  for  whom  they  may  in  law  be  responsi- 
ble, is  the  next  prominent  inquiry. 

In  the  outset,  the  probability  certainly  is, 
that  proper tv  like  this  could  not  be  sold  at 
auction  for  from  $25,000  to  $26,000  more  than 
the  owner  asked  for  it,  unless  imder  some  im- 
position or  great  mistake.  And  the  further 
presumption  seems  at  first  to  be  reasonable, 
that  the  respondents,  whose  property  was  thus 
sold,  and  by  an  auctioneer  employed  by  them- 
selves, and  who  have  benefited  bpr  the  large  ex- 
cess in  the  price  given,  b^  taking  the  money 
and  securities,  were  either  instrumental  in  caus- 
ing the  excess,  or,  having  availed  themselves 
of  it  and  all  its  advantages,  should  be  answer- 
able civiliter  for  any  wrong  and  error  connected 
with  it. 

It  is  conceded,  in  point  of  fact,  that  some 
other  bids  than  Veasie's  went  nearly  to  $40,- 
000,  and  as  no  person  is  shown  to  have  made 
them  but  the  auctioneer,  it  follows  that  they 
must  have  been  real  bids  by  him  for  himself, 
or  fictitious  ones  by  him,  with  a  view  to  in- 
crease the  price  to  be  obtained  by  the  respond- 
ents, and  to  increase  his  own  commissions  on  a 
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•urn  to  much  larger  than  had  been  anticipated 
when   the  sale   l^gan. 

Looking  to  the  supposition  that  the  bids  were 
real  and  for  himself,  that  idea  is  not  supported, 
but  rather  disproved,  by  the  testimony.  The 
auctioneer  does  not  appear  to  be  a  man  of 
wealth,  able  to  buy  so  valuable  property  for 
investment,  nor  was  such  a  purchase  in  the 
line  of  his  business  or  profession,  nor  does  he 
seem  to  have  had  the  means  or  disposition  for 
speculation,  and  especially  on  so  large  a  scale; 
and  he  must  have  well  known  that  the  true 
/alue  of  this  property  was  not  considered  by 
the  owners  above  $14,600,  nor  its  value  to  Wad- 
leigh  as  enhanced  by  its  locality  in  his  dispute 
with  Veazie,  as  above  $18,000. 

The  weight  of  the  testimony,  then,  is  de- 
cidedly against  the  correctness  of  the  supposi- 
tion, that  the  bids  above  $20,000,  except  the 
plaintiff's,  were  by  the  auctioneer  for  himself 
and  on  his  own  account. 

Had  it  been  otherwise,  it  would  be  very  ques- 
tionable whether,  in  point  of  law  or  equity,  an 
auctioneer  can  be  allowed  to  bid  off  for  himself 
the  very  property  he  is  selling.  It  has  been 
laid  down  that  he  cannot.  Hughes's  case,  6 
Ves.  617;  Oliver  et  al.  v.  Court  et  aL  8  Price, 
126;  9  Ves.  234;  8  Ves.  337;  Long  on  Sales, 
228;  Babington  on  Auctions,  164.  The  prin- 
ciples against  it  are  stronger,  if  possible,  and 
certainly  were  enforced  earlier  in  courts  of 
equity  than  of  law.  An  opposite  course 
152*]  *would  give  to  an  auctioneer  many  un- 
due advantages.  It  would  tend,  also,  to  weaken 
his  fidelity  in  the  execution  of  his  duties  for 
the  owner.  He  would  be  allowed  to  act  in 
double  and  inconsistent  capacities,  as  agent  for 
the  seller  and  as  buyer  also ;  and  the  precedents 
are  numerous  holding  such  sales  voidable,  if 
not  void,  and  at  all  events  unlawful,  as  opposed 
to  the  soundest  public  policy.  Sec  Michoud  v. 
Girod,  4  Howard,  554;  15  Pick.  30;  1  Mason, 
844;  2  Johns.  Ch.  51;  Tufts  v.  Tufts,  Mass. 
Dist.  1848,  and  cases  there  cited;  Long  on  Sales, 
228;  0  Paige,  663;  1  Story's  Eq.  Jur.  sec.  315;  3 
Story's  R.  625.  That  an  auctioneer  is  a  general 
agent  for  the  owner  usually,  though  questioned 
in  the  argument,  cannot  be  doubtful.  See  How- 
ard V.  Braithwaite,  1  Ves.  &  Beam.  209;  Story's 
on  Agency,  sees.  27,  28;  4  Burr.  1021;  1  H.  B1. 
85.  He  is  so  till  the  sale  is  completed.  Long 
on  Sales,  231;  Seton  v.  Slade,  7  Ves.  276;  Bab- 
ington on  Auctions,  90;  20  Wendell,  43.  And 
though  he  may  be  agent  of  the  buyer  after 
the  sale  for  some  purposes,  such  as  to  take  the 
case  out  of  the  statute  of  frauds  (Williams  v. 
Millington,  1  H.  Bl.  84;  3  D.  &^  E.  148;  Cowp. 
395;  Long  on  Sales,  228,  60,  63;  Emerson  v. 
Heelis,  2  Taunt.  38;  1  Esp.  101),  yet  this  does 
not  affect  the  other  principle,  that  till  the  sale, 
and  before  it,  he  acts  for  the  vendor  alone. 
Nor  is  an  auctioneer  a  public  officer  in  Maine, 
and  a  license  required  to  him.  2  Laws  of 
Maine,  p.  300,  ch.  134.  But  whether  a  public 
officer  or  not  is  a  circumstance  that  does  not 
generally  appear  to  have  changed  the  liability 
of  the  principal  for  his  acts,  if  taking  the  bene- 
fit of  them. 

Treating  his  bids,  then,  as  made  by  the  auc- 
tioneer, not  for  himself,  and  the  proof  having 
failed  to  show  that  they  were  for  a  stranger, 
the  only  remaining  hypothesis  is,  that  they 
were  made  by  him  while  agent  of  the  owners, 


with  a  view  to  their  benefit  particularly,  though 
with  hopes  of  some  incidental  gain  to  himself 
in  increased  commissions.    How  does  this  view 
accord  with  the  evidence  of   the   transaction, 
taken  as  a  whole?    It  is  the  only  plausible  as- 
pect of  it  existing.    The  auctioneer  found  Wad 
leigh  willing,  on  account  of  his   quarrel  with 
Veazie  and  nis  interests  near  the  property,  to 
go  about   $5,000  higher  than   the   owners'  es- 
timate, and  then  found  Veazie,  for  like  reasons, 
willing  to  go  still  higher  rather  than  let  Wad> 
leigh  purcluise  the  premises,  for  whom  he  sup- 
posed the  auctioneer  was  bidding.  In  the  eager- 
ness of  competition  and  with   ample  capital, 
Veazie  seems  in  this  way  to  have  been  induced 
to  go  even  as  high  as  $40,000,  under  the  excit- 
ing but  delusive  and  false  impression,  that  be 
thus  was  obtaining  the  property  against  the  ef* 
forts  of  Wadleigh  or  others,  real  bidders  and 
real  competitors.    That  'impression  the  [*15S 
auctioneer  sought  to  create,  and  did  create,  by 
deceptive  means. 

Residing  on  the  spot  and  acquainted  with  tin 
character  of  the  parties,  he  doubtless  suspected 
that  Veazie,  rather  than  let  the  property  so  to 
Wadleigh,  might  bid  very  high — and  perhaps, 
by  rumor,  even  to  $40,000 — and  proceeded,  aftsr 
the  real  bids  were  over  at  about  ^0,000,  to 
make  by-bids,  either  on  his  own  judgment,  to 
benefit  his  employers  and  increase  his  own  com- 
missions,  or  on  the  suggestions  or  signs  of 
Stephen  H.  Williams,  who  was  present  as  agent 
of  the  respondents,  and  is  proved  to  have  sat 
behind  and  near  the  auctioneer  at  the  sale. 

Veazie  being  thus  situated  so  as  to  be  mon 
easily  duped  by  either  of  them,  and  his  condi- 
tion and  fears  and  anxieties  being  probably 
known  to  Head,  if  not  to  Stephen  H.  Williams, 
the  auctioneer,  by  the  means  before  described, 
procured  for  his  employers  nearly  treble  what 
they  expected  or  what  had  been  agreed  on  u 
the  minimum  price.  The  next  inquiry  is,  if 
such  a  transaction  renders  the  sale  in  point  of 
law  void,  either  for  fraud  or  mistake,  in  some 
countries,  under  the  civil  law,  a  buyer  of  im- 
movables is  of  right  entitled  to  a  rescission  of 
the  sale  if  it  turn  out,  though  without  fraud, 
that  the  price  was  more  than  fifty  per  cent 
above  the  true  value.  Pothier  on  (Contracts  of 
Sale,  part  5,  ch.  2,  sec.  2;  and  see  Domat,  tit 
6,  sec.  3.  Here  the  price  was  at  least  a  hundred 
per  cent,  above — yet  there  must  in  this  country 
be  fraud  also,  or  a  mistake. 

Though  no  evidence  is  seen  of  fraud  practiced 
by  the  respondents  in  person,  nor  by  their  ex- 
press directions,  yet  a  fraud  was  evidently  per- 
petrated by  the  auctioneer,  as  agent  for  the  re- 
spondents, or  by  him  in  connection  with  Stephen 
H.  Williams,  and  the  respondents  have  taken 
and  still  retain  the  benefit  of  it.  This  conclu- 
sion is  indisputable,  whatever  obscurity  or  con- 
cealment may  have  been  flung  over  the  case  by 
the  auctioneer. 

Does  this  state  of  things,  then.  In  point  of 
law,  require  the  sale  to  be  relieved  against,  on 
sound  principles  of  equity  and  public  morali? 

By -bidding  or  puffing  by  the  owner,  or  caused 
by  the  owner,  or  ratified  by  him,  has  often  been 
held  to  be  a  fraud,  and  avoids  the  sale.  Cowp. 
395;  6  B.  Monroe,  630;  11  S.  &  R.  86;  4  Harr. 
&  McH.  282;  Babington  on  Auctions,  45;  3 
Bingh.  368;  2  Carr.  &  Payne,  208;  6  D.  ft  K 
642;  Rex  v.  Marshy  8  Younge  &  Jerv.  331;  11 
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Moor,  283.  He  may  fix  a  minimum  price,  or 
^ve  notice  of  by-bids,  and  thus  escape  censure. 
Roes  on  Sales,  311;  Howard  y.  Oastle,  6  D.  & 
154*]  £.  642.  *But  this  shows  that,  without 
such  notice,  it  is  bad  to  resort  to  them.  Crow- 
der  ▼.  Austin,  3  Bingh.  368;  3  Younge  &  Jerr. 
831.  *'The  act  itself  ia  fraudulent,"  says  Lord 
Tenterden.  Wheeler  t.  Collier,  I  Moody  & 
Malk.  126. 

The  by -bidding  deceives,  and  involves  a  false- 
hood, and  is,  therefore,  bad.  It  violates,  too, 
a  leading  condition  of  the  contract  of  sales  at 
auction,  which  is  that  the  article  shall  be 
knocked  off  to  the  highest  real  bidder,  without 
puffing.  2  Kent's  Com.  538,  639.  It  does  not 
answer  to  apologize  and  say  that  by-bidding  is 
common.  For,  observed  Lord  Mansfield, 
"Gaming,  stock- jobbing,  and  swindling  are 
frequent.  But  the  law  forbids  them  all."  Cowp. 
397.  In  Bexwell  v.  Christie,  Cowp.  396,  the 
pole  star  on  this  whole  subject,  it  is  said:  "The 
ENksis  of  all  dealings  ought  to  be  good  faith.  So 
more  especially  in  these  transactions,  where  the 
public  are  brought  together  in  a  confidence  that 
the  articles  set  up  for  sale  will  be  disposed  of 
to  the  highest  real  bidder." 

Even  in  a  court  of  law.  Lord  Kenyon  has, 
with  true  regard  to  what  is  honorable  and  just, 
said:  "All  laws  stand  on  the  best  and  broadest 
basis,  which  go  to  enforce  moral  and  social  du- 
ties." Pasly  V.  Freeman,  3  D.  &  B.  64;  see, 
also,  Bruce  v.  Ruler,  2  Man.  A  Ryl.  3.  And 
in  Howard  v.  Castle,  6  D.  &  £.  642,  he  held 
that  Lord  Mansfield's  doctrine,  that  all  sham 
bidding  at  auctions  is  a  fraud,  was  a  doctrine 
founded  "on  the  noblest  principles  of  morality 
and  justice." 

Nor  does  it  lessen  the  injury  or  the  fraud  if 
the  by-bidding  be  by  the  auctioneer  himself. 
He,  being  agent  of  the  owner,  is  equally  with 
him  forbidden  by  sound  principle  to  conduct 
clandestinely  and  falsely  on  this  subject. 
Oowp.  397.    All  should  be  fair — above  board. 

Indeed,  in  point  of  principle,  any  fraud  by 
auctioneers  is  more  dangerous  than  by  owners 
themselves.  The  sales  through  the  former 
cuctend  to  many  millions  annually,  and  are  dis- 
tributed over  the  whole  coimtry,  and  the  acts 
accompanying  them  are  more  confided  in  as 
Lonest  and  true  than  acts  or  statements  made 
by  owners  themselves  in  their  own  behalf,  and 
to  advance  their  own  interests.  Great  care  is 
therefore  proper  to  preserve  them  unsullied, 
and  to  discourage  and  repress  the  smallest  devi- 
ations in  them  from  rectitude. 

Here  the  auctioneer  virtually  said  to  his 
hearers,  when  he  made  a  fictitious  bid:  "I  have 
been  offered  so  much  more  for  this  property." 
But  he  said  it  falsely,  and  said  it  with  a  view 
to  induce  the  hearers  to  offer  still  more.  He 
averred  it  as  a  fact,  and  not  an  opinion;  and  as 
a  fact  peculiarly  within  his  knowledge.  Now 
if,  under  such  an  untrue  and  fraudulent  asser- 
155*]  tion,  ^persons  were  persuaded  to  give 
more — ^relying,  as  they  had  a  right  to,  on  the 
truth  of  what  was  thus  more  within  the  per- 
sonal knowledge  of  the  auctioneer,  and  was 
publicly  and  expressly  alleged  by  him,  and  be- 
ing of  course  more  willing  to  give  higher  for 
what  others  had  offered  more,  who  probably 
were  acquainted  with  such  property  and  had 
means  to  pay  for  it — they  were  imposed  on  and 
Injured  by  the  falsehood.  It  is  said:  "A  naked, 
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willful  lie,  or  the  asaerUon  of  a  falsehood 
knowingly,  is  certainly  evidence  of  fraud."  1 
Const.  R.,  S.  Car.  8.  The  following  authorities 
support  the  views  here  laid  down:  8  Younge  & 
Jerv.  331;  Moody  ft  Malk.  128;  2  Garr.  ft 
Payne,  208;  Bexwell  v.  Christie,  Cowp.  895; 
Howard  v.  Castle,  6  D.  ft  E.  642;  I  Hall,  N. 
Y.  146;  1  Dev.  (N.  a)  25;  6  dark  ft  Fin.  444, 
329. 

Some  cases  and  some  reasoning  found  in 
them,  attempt  to  sanction  a  contrary  doctrine, 
if  the  by-bids  were  made  merelv  to  prevent  a 
sacrifice  of  the  property — a  "defensive  precau- 
tion"— but  not  otherwise.  Connolly  v.  Parsons, 
3  Ves.  625,  note;  Smith  v.  Clarke,  12  Ves. 
477;  Steele  v.  Ellmaker,  11  Serg.  ft  Rawle,  86; 
Woodward  v.  MiUer.  1  CoUier,  Sl9;  i  Maddock, 
34. 

These  exceptions  still  concede  that  the  by- 
bidding,  when  an  artifice  to  mislead  the  judg- 
ment and  inflame  the  seal  of  others — ^"to  screw 
up  and  enhance  the  price,"  in  the  language  of 
Sir  William  Grant — is  fraudulent  and  makes 
the  sale  void.  12  Ves.  483;  2  Kent's  Com. 
537. 

Some  cases  hold,  too,  that  the  by-bidding  will 
not  vitiate,  if  real  bids  beside  those  of  the 
vendee  occurred  after.  8  Yes.  620.  But  neither 
of  these  excuses  or  apologies  existed  here. 
These  by-bids  were  made  af^  some  thousands 
of  dollars  had  been  offered  over  the  value  of  the 
mills,  as  estimated  by  the  owners  themselves, 
and  were  palpably  made  "to  screw  up,"  or  en- 
hance the  price.  Any  other  excuses,  which  have 
ever  availed,  either  are  anomalies,  or  rest  on  a 
false  analogy.  Thus,  at  one  time  in  England 
duties  on  auctions  were  remitted,  if  the  prop- 
erty was  bought  in  by  the  owner.  8  Ves.  Jun. 
17,  621;  1  Fonbl.  Eq.  226.  This,  however,  was 
foimded  on  the  theory  that  no  sale  had  taken 
place,  and  hence  no  duty  should  be  paid,  rather 
than  that  a  sale  under  such  circumstances  was 
valid.  It,  therefore,  strengthens  rather  than 
impairs  the  view  taken  of  the  present  case. 

It  is  no  answer  to  this  reasonins  to  say,  as 
has  been  done,  that  Veade  bid  voluntarily,  or 
expressed  satisfaction  with  his  purchase,  and 
was  in  haste  to  close  it  up.  Because,  in  all  this, 
he  was  laboring  under  a  misapprehension  that 
others  *had  honestly  valued  the  prop-  [*156 
erty  near  the  same  price,  and  been  in  truth  as 
anxious  as  himself  to  bid  it  off — and  because  he 
believed  that  he  had  thus  succeeded  against  a 
real  rival  In  securing  the  mills  and  some  Inci- 
dental advantages — when  In  reality  there  had 
been  no  such  honest  bids  over  $20,000,  and  he 
had  been  contending  against  a  man  of  straw 
falsely  set  up  by  the  auctioneer,  ht  short,  he 
had  been  imposed  on  by  the  agent  of  the  re- 
spondents; and  that  by  virtual  falsehood,  and 
in  a  point  material,  and  in  a  manner  Ukdy  to 
mislead.  He  was  not  allowed  to  exercise  his 
judffment,  and  bid  higher  or  not  on  the  truth — 
on  facts — but  on  falsehoods.  6  D.  ft  E.  644.  He 
was  not  the  highest  bidder  at  $40,000,  except 
through  deception  wrought  on  him  fraudulent- 
ly. Ibid.  Secrecy  was  practiced — privacy  as 
to  the  real  offers — stratagem — which,  as  already 
seen,  is  in  the  teeth  of  the  great  principles  of  a 
valid  public  sale.  Bexwell  v.  Cnristie,  Cowp. 
396;  2  Kent's  Com.  539. 

A  technical  objection  to  the  quantity  rather 
than  weight  of  the  evidence  has  been  urged, 
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which  it  may  be  well  to  dispose  of  here.  It  is 
Bttid  that  fraud  ia  denied  as  to  the  defendants, 
and  is  not  proved  against  them  by  two  witness- 
es. It  is  conceded  that  the  denials  that  the 
respondents  were  personally  guilty  of  fraud,  or 
expressly  directed  falsehood  and  fraud,  are  not 
OTercome,  nor  are  they  in  controversy.  But  it 
is  the  puffing  or  by -bidding  of  the  auctioneer, 
their  agent,  which  is  in  controversy  as  a  fact. 
As  to  tnat  thev  can  make  no  denial  from  any 
personal  knowledge  pro  or  con—not  having 
been  present;  and  hence  their  answer  furnishes 
no  evidence  in  respect  to  it,  as  an  independent 
fact.  But  this  fact  being  substantiated  by  the 
agent,  and  the  matter  proved  by  others,  as  to 
no  real  bids  being  made  over  ^0,000,  and  by 
various  other  circumstances  in  the  case,  the 
amount  of  evidence  for  it  is  ample.  It  is  true, 
they  deny  that  they  ordered  it.  It  is  to  be  re- 
membered, however,  that  they  are  not  held 
liable  here  merely  by  declarations  of  their 
agent,  when  not  ordered  by  them  or  ^rhaps 
Imown  to  them  at  the  time — though  it  is  a 
sound  doctrine  that  the  verbal  declarations  of 
an  agent  at  a  sale  often  bind  the  principal.  1 
Yes.  A  Beames,  209;  6  Clark  &  Fin.  448,  449; 
Story  on  Agency,  sec.  107.  And  that  the  agent 
is  bound  to  disclose  all  and  to  act  as  the  prin- 
cipal is  when  present,  and  selling.  1  Metcalf, 
560;  Hough  v.  Richardson,  3  Story's  R.  698;  3 
Hill,  260;  1  Wood.  A  M.  353.  And  that  a 
principal  so  acting  in  person  cannot  be  justified 
m  asserting  what  is  false,  and  by  which  another 
is  injured.  Pasly  v.  Freeman,  3  D.  &  E.  51; 
Vernon  v.  Keys,  12  East,  632;  2  East,  92.  And 
157*]  that  what  the  *  vendor  may  not  do  in 
person,  or  may  not  employ  others  to  do  in  bis 
absence— that  is,  make  by-bids  to  enhance  the 
price — ^bis  agent,  the  auctioneer,  cannot  right- 
fully do. 

But  they  are  held  liable  on  a  ground  beyond 
and  apart  from  all  this,  and  as  well  settled  in 
England  as  here,  that  if  a  principal  ratify  a 
sale  by  his  agent,  and  take  the  benefit  of  it, 
and  it  afterwards  turn  out  that  fraud  or  mis- 
take existed  in  the  sale,  the  latter  may  be  an- 
nulled, and  the  parties  placed  in  statu  quo;  or 
they  may,  where  the  case  and  the  wrong  are 
divisible,  be  at  times  relieved  to  the  extent  of 
the  injury. 

The  principal  in  such  case  is  profiting  by  the 
acts  of  the  agent,  and  is  hence  ansv  arable  civil - 
iter,  for  the  acts  of  the  agent,  however  innocent 
himself  of  any  intent  to  defraud.  13  Wendell, 
513;  1  Vt.  239;  1  Salk.  289;  7  Bingh.  543; 
Mason  et  al.  v.  Crosby  et  al.  1  Wood.  A  M. 
342,  and  cases  there  cited;  Doggett  v.  Emerson, 
1  lb.  1;  Story  on  Agency,  sec.  451;  Doggett  v. 
Emerson,  3  Story's  R.  700;  Olmsted  et  al.  v. 
Hotailing,  1  Hill,  317;  Taylor  v.  Green,  8  Carr. 
A  Payne,  316.  Whether  the  principal  knew 
all  those  acts  or  not,  is  not  the  test  in  this  case, 
as  in  2  East,  92,  notes,  and  13  East,  634,  note, 
though  it  may  l>e  in  some  others,  as  in  5  Bingh. 
97;  6  Clark  &  Fin.  444. 

But  the  test  here  is,  Was  the  purchaser  de- 
ceived, and  has  the  vendor  adopted  the  sale, 
made  by  deception,  and  received  the  benefits  of 
it?  For.  if  so,  he  takes  the  sale  with  all  its  bur- 
di.ms.  Wilson  v.  Fuller,  3  Adolph.  A  Ell.  N.  S. 
68. 

The  sale,  thus  made  here,  was  adopted  and 
carried  into  effect  by  the  respondeuts;  and 
i02$ 


hence,  on  account  of  the  fraud  Involved  in  H» 
they  should  either  restore  the  conaideratioo, 
and  take  back  the  milLi,  or  indemnify  the  ptir- 
chaser  to  the  extent  of  his  suffering. 

Some  miscellaneous  objections  to  these  results 
are  yet  to  be  considered.  It  is  said  to  be  justly 
deemed  an  extraordinary  power  in  a  court  of 
chancery  to  rescind  contracts  at  all,  instesd  of 
leaving  parties  to  a  suit  at  law  for  their  dam- 
ages. Sugden  on  Vendors,  392;  11  Peters, 
248.  And  that  a  fraud  or  mistake  must  be 
very  manifest  to  justify  it.  10  Price,  117;  13 
Price,  349;  7  Granch,  368;  2  Johns.  Ch.  803; 
12  Ves.  477.  And  that  the  burden  of  proof 
to  show  these  grounds  for  a  rescission  rests  oo 
the  plaintiff,  and  not  on  the  defendant.  Grant 
this.  Yet  all  requirements  appear  fulfilled 
here.  On  satisfactory  proof,  also,  executed,  u 
well  as  executory,  contracts  may  in  such  casei 
be  set  aside.  One  case  is  reported  of  its  being 
done  after  twenty  years.  8  Price,  125.  And 
a  defendant  is  likely,  in  most  cases,  *to  [*168 
suffer  no  more  by  a  rescission  in  chancery, 
than  by  damages  adequate  to  the  loss  or  in- 
jury. 

There  is  next  the  objection,  that  too  long  t 
time  had  elapsed  here  before  seekinff  redren. 
More  force  would  attach  to  this  if  \^azie  htd 
discovered  the  imposition  sooner.  The  tale 
happened  January  1st,  1836;  the  discovery  of 
the  fraud  was  after  January  1st,  1840,  and  this 
bill  was  filed  July,  23d,  1841,  after  demanding 
redress  of  the  respondents  in  January,  1841. 

Having  effected  his  object  in  the  purchase- 
to  obtain  the  propertv  rather  than  let  his  rival 
get  it,  who,  he  doubtless  supposed,  was  bidding 
against  him — and  being  a  man  of  ample  means, 
Veazie  submitted,  as  feeling  bound,  to  the  ex- 
cess of  price.  Nor  did  he  suspect  any  impoti 
tion  till  informed  of  it  within  a  few  years;  and 
then  he  seasonably  applied  for  relief,  and  should 
not  be  barred  from  obtaining  it  by  any  lapse  of 
time  while  the  fraud  or  mistake  as  to  the  hids 
not  being  real  remained  undiscovered.  Doggett 
V.  Emerson,  3  Story's  R.  740;  Daniels  v.  Warner, 
1  Wood.  A»  M.  90;  Doggett  t.  Emerson,  Ibid. 
1 ;  8  aark  A  Fin.  651 ;  1  Russ.  A  Milne,  236. 

It  is  said  that,  after  this  lapse  of  time,  the 
plaintiff  is  not  in  a  proper  condition  to  restore 
the  mills.  16  Maine,  42.  He  is  less  likely  to 
be,  if  they  are  ordered  to  be  restored ;  but  that 
is  the  fault  of  the  fraud,  and  the  concealment 
of  it,  rather  than  his  fault.  The  defendsat, 
too,  if  the  property  has  deteriorated  in  value,  if 
in  no  worse  a  condition  that  he  would  be  when 
an  avoidance  of  the  sale  takes  place  at  law  for 
fraud. 

If  the  plaintiff  has  sold  the  property,  or  dis- 
abled himself  from  restoring  it,  when  ordered 
by  a  decree,  then  the  evil  consequences  will 
light  on  himself,  and  not  the  defendants.  That 
is  what  is  meant  bv  inability  to  restore  the 
property  in  8  Cranch,  476.  Nor  ia  there  any 
need  he  should  aver  substantively  in  hfa  biU 
that  he  can  restore  it,  this  being  presumed  ss  t 
usual,  if  not  necessary,  conseouence,  when  be 
applies  to  have  the  contract  rescinded,  and  every- 
thing placed  in  statu  quo. 

The  last  exception  to  a  recovery  here  by  Um 
plaintiff  is,  that  the  release  to  Head,  the  auc- 
tioneer, should  bo  considered  as  dischsrginf 
the  respondents  also.  Neither  the  design  cl 
the  pai'ties  to  the  release,  nor  the  agreement  or 
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eonsideration  to  make  it,  extended  beyond  the 
auctioneer.  It  wns  suicidal  for  the  plaintiff  to 
pay  for  a  release  to  get  a  witness  in  a  case, 
which  release  would  destroy  the  case  itself.  2 
Iredell,  210.  Sitting  as  we  do  in  a  court  of 
equity,  we  cannot,  without  an  open  and  gross 
departure  from  equity,  give  to  the  release  any 
effect  beyond  the  design  in  making  it,  and  the 
159*]  literal  words  of  it,  reaching  *onIy  to  the 
discharge  of  the  release.  It  is  a  strict  rule  at 
law,  and  not  of  equity,  which  goes  further  in 
any  case.  7  Johns.  Ch.  207;  18  Wendell,  300; 
22  Pick.  308.  The  operation  was  meant  to  be 
like  a  covenant  not  to  sue  him;  and  such  a  cov- 
enant ia  no  h&T  to  suing  others  when  jointly 
liable.  Ferson  v.  Sanger,  I  Wood.  &  M. 
138. 

Again,  in  the  present  instance,  there  was  no 
joint  liability  at  law  by  the  respondents  and  the 
auctioneer.  Their  accountability  was  separate, 
and  resting  on  different  grounds;  his  on  actual 
falsehood — theirs  on  the  adoption  of  the  benefits 
of  it,  and  the  accountability  thus  arising  for  it. 
The  release  of  one,  therefore,  is  not  like  the 
release  of  a  joint  contractor  or  joint  trespasser. 
1  Anstruther,  38.  And  in  equity  it  may  well 
be  limited  to  the  person  released,  and  the  per- 
■on  paying  the  consideration  for  it.  Hopkins, 
261,  334. 

Beside  this.  Head  was  in  law  a  competent 
witness  for  Veaade,  without  any  release,  his  in- 
terest being  against  Veazie.  This  conclusion 
as  to  the  rdease  is  an  answer,  likewise,  to  the 
objection,  that  Head  ought  to  have  been  made 
A  party  to  this  bill.  His  liability  resting  on  a 
separate  ground,  and  not  joint,  he  could  not  be 
united  at  law,  nor  is  it  always  done  in  equity 
under  like  circumstances.  See  Mason  et  al. 
v.  Crosby,  1  Wood.  &  M.  342;  Ferson  v. 
Sanger,  Ibid.  138;  Jewett  v.  Conrad,  3  Wood. 

&   M. ;   Small  v.  At  wood,  6  Qark  A  Fin. 

352,  466. 

All  that  remains  is  to  decide  upon  the  most 
equitable  course  to  carry  these  views  into 
enect,  consistent  with  sound  principles.  One 
mode  is  to  set  aside  unconditionally  the  whole 
sale,  for  the  fraud  practiced  in  it,  and  have  the 
mills  reconveyed  by  Veazie,  and  the  money, 
notes,  and  mortgage  returned  by  the  respond- 
ents. Another  mode  is  to  treat  as  unjust  only 
so  much  of  the  proceedings  as  was  fraudulent; 
that  is,  the  excess  of  price  over  $20,000  ob- 
tained by  by -bidding,  and  to  cause  that  excess 
only  to  be  refunded. 

To  attain  this  last  result  in  some  way  is  pref- 
erable, considering  the  length  of  time  which 
has  elapsed  here,  and  the  probable  deteriora- 
tion in  value  of  the  mills  by  use  and  the  fall  of 
prices  in  the  market  since  the  inflation  of  1836, 
and,  though  objected  to  by  the  respondents, 
is  likely  more  than  the  other  to  secure  them 
against  loss. 

To  restore  the  excess  of  consideration,  or  to 
restore  all  and  have  back  the  mills,  has  in  other 
respects  much  the  same  effect.  The  plaintiff 
in  either  way  will  obtain  nothing  which  did 
not  belong  to  him,  nor  the  respondents  lose 
anything  which  was  theirs  before  the  falsehood 
1 60*]or  mistake.  It  is,  at  the  same  time,  *  grat- 
ifjing  to  find,  that,  by  either  of  these  courses, 
no  incidental  loss  or  inconvenience  will  fall  on 
the  respondents,  except  what  has  been  occa  [ 
■toned  by  tha  misbehavior  ol  Uudr  own  agent^i 
la  li.  ed. 


and  the  fniits  of  which  they  accepted,  and 
which  they  cannot  in  foro  conscientiie  retain 
ugitinst  those  injured  by  that  misbehavior. 

])ut  there  is  one  equitable  operation  before 
named,  in  relieving  only  as  to  what  is  fraudu- 
lent, which  makes  it  most  desirable,  if  legal 
It  is  objected,  first,  that  it  will  be  giving  dam- 
ages, like  a  court  of  law,  to  the  extent  of  the 
wrong,  rather  than  rescinding  the  whole  con- 
tract on  account  of  fraud  or  an  evident  mis 
take. 

We  are  inclined  to  think,  unless  under  pe- 
culiar circumstances,  that  damages  cannot  be 
given  in  a  court  of  equity,  but  the  parties  must 
be  left  to  a  court  of  law  to  recover  them.  17 
Ves.  203;  1  Russ.  &  Mylne,  88;  2  Keen, 
12;  1  Cowen,  711;  S  Johns.  103.  The  excep- 
tions of  damages  in  part,  under  certain  circum- 
stances may  be  seen  m  the  following  cases,  and 
the  authorities  there  quoted:  2  Story's  Eq. 
Jur.  sees.  711,  770,  788,  704;  4  Johns.  Ch. 
460;  14  Ves.  06;  0  Cranch,  466. 

But  the  course  we  propose,  to  have  the  sale 
stand  so  far  as  not  fraudulent,  and  to  make  the 
defendants  restore  only  what  was  obtained  by 
the  puffing  and  fraud,  is  not  giving  damages 
either  eo  nomine  or  in  substance.  It  requires 
to  be  surrendered  merely  the  money  and  inter- 
est on  it,  and  the  notes  and  mortgage  unpaid, 
which  were  obtained  by  the  deception  of  by-bid- 
ding. This,  among  other  things,  is  prayed  for 
in  the  bill.  This  course  will  only  carry  out 
the  established  rule  on  this  subject,  laid  down 
in  elementary  treatises — that  "the  injured 
party  is  placed  in  the  same  situation,  and  the 
other  party  is  compelled  to  do  the  same  acts, 
as  if  all  had  been  transacted  with  the  utmost 
good  faith.*'  1  Story's  Eq.  Jur.  sec.  420;  1 
Maddock's  Ch.  Pr.  200,  210;  Fonbl.  Eq.  book 
1,  ch.  3  and  4,  notes. 

Everything  is  thus  relieved  against,  to  the 
extent  to  which  it  if  wrong  or  fraudulent,  but 
nothing  beyond  it.  Jopling  v.  Dooly,  I  Yer- 
ger,  280. 

It  is  suggested,  however,  secondly,  that  this 
course  does  not  set  aside  the  whole  sale,  or 
whole  contract,  which  ought  to  be  done,  if  in- 
termeddled with  at  all.  It  is  true  that,  gener- 
ally, a  part  of  a  deed,  or  contract,  or  sale,  can- 
not be  avoided  without  avoiding  the  whole. 
2  Ves.  Jun.  408;  1  Maddock's  Gi.  262. 
Though  at  times  there  may  be  a  division  or 
break  in  them  where  fraud  begins  and  good 
faith  ends,  and  where  beyond  that  line  only  it 
would  seem  just  to  annul  them.   1  Yerger,  280. 

*But  if  the  whole  must  be  annulled  [*161 
or  none,  it  can  be  here,  and  yet  equitable  terms 
imposed  on  the  plaintiff  to  let  sucn  part  of  the 
transaction  remain  undisturbed  as  is  consistent 
with  equity  and  good  faith.  This  is  justified, 
not  only  by  the  general  principle  that  he  moat 
do  equity  who  asks  it  (4  Peters,  328),  but  that 
it  is  one  of  the  leading  principles  on  this  par- 
ticular subject  in  a  court  of  chancery,  "if  it 
should  rescind  the  contract,  to  allow  it  only 
upon  terms  of  due  compensation,  and  the  al- 
lowance of  countervailing  equities."  2  Story's 
Eq.  Jur.  sec.  604;  Harding  v.  Handy,  II 
Wheat.  126;  Bromly  v.  Holland,  S  Ves.  618. 

So  it  is  said,  that,  "when  the  judgment 
debtor  comes  into  court,  asking  protection,  on 
•he  ground  that  he  has  satisfied  the  judgment, 
tbe  door  ia  fully  open  for  the  court  to  modify 
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or  grant  Ms  prayer  upon  tueh  condition  as 
Justice  demands."  The  Mechanics'  Bank  of 
Alexandria  v.  Lynn,  1  Peters,  384. 

This  court  on  its  equity  side,  says  Chief 
Justice  Marshall,  is  "capable  of  imposing  its 
own  terms  on  the  party  to  whom  it  grants  re- 
lief." Mar.  Ins.  Go.  t.  Hodgson,  7  Cranch, 
886,  887.  And  it  will  not  grant  relief  even  in 
fraud,  unless  the  Pf^rty  "wishing  it  will  do 
complete  justice."  Fayne  ▼.  Dudly,  1  Wash. 
Va.  196;  Semb.  1  Johns.  Ch.  478;  Scott  v.  Nes- 
Mt,  2  Ck>x,  183.  Here,  then,  in  the  decree,  we 
can  set  aside  the  whole  sale  and  contract;  but, 
instead  of  doing  it  unconditionally,  the  plain- 
tiff should  be  required  first  to  do  equity,  and  to 
allow  any  countenrailing  equities  on  the  part 
of  the  respondents — which  are,  to  let  the  sale 
itself  stand  at  what  was  fairly  bid  for  the  prop- 
erty, and  require  only  the  residue  of  the  con- 
sideration, being  entirely  fraudulent,  to  be  re- 
stored. 1  Story's  Eo.  Jur.  sees.  844,  699,  and 
cases  there  cited;  McDonald  t.  Neilson,  2  Cow- 
en,  139,  192. 

Thus,  a  borrower  of  money  on  usury  will 
not  be  allowed  relief  in  chancery,  except  on 
the  payment  of  principal  and  legal  interest. 
Scott  T.  Nesbit,  2  Cox,  188;  2  Bro.  Ch.  Cas. 
649;  2  Story's  Eq.  Jur.  sec.  696;  Stanly  v. 
Gadsby,  10  Peters,  521;  Jordan  v.  Trumbo,  6 
Gill  A  Johns.  106;  8  Yes.  &  Beames,  14; 
Fanning  y.  Dunham,  6  Johns.  Ch.  143.  Lilce 
terms  are  imposed  on  borrowers  under  void 
annuity  bonds.  See  same  cases.  So,  by 
analoffy,  the  cases  of  specific  performance  fre- 
quently exhibit  the  enforcement  of  a  part  only, 
when  just.  Pratt  et  al.  ▼.  Law  et  al.  9 
Cranch,  466;  Hargrave  ▼.  Dyer,  10  Ves.  506; 
Harnett  ▼.  Yielding,  2  Sch.  &  Lefr.  553;  1 
Maddock's  Ch.  431.  So,  in  respect  to  injunc- 
tions, one  may  issue  against  a  judgment  for 
land,  and  stay  execution  for  a  part,  and  allow 
It  to  stand  for  the  residue.  Dunlap  et  al.  v.  Stet- 
162*]  son,  4  Mason,  C.  C.  *364.  See  other 
illustrations  and  cases,  Com.  Dig.  Chancery, 
Appendix,  6  and  18;  Fildes  y.  Hooker,  2  Meriv. 
427,  14  Ves.  91;  Wharton  y.  May,  5  Ves.  27. 

The  form  of  a  decree  nearly  adapted  to  this 
ease  may  be  seen  in  Fanning  y.  Dunham,  5 
Johns,  dk.  146. 

The  last  real  bid  here  beinff  in  some  doubt 
as  to  its  amount,  whether  eighteen  or  twenty 
thousand  dollars,  we  think  the  weight  of  evi- 
dence is  in  favor  of  the  last  sum,  and  the  com- 
putations are  therefore  to  be  made  on  that  basis. 

The  judgment  below  must  therefore  be  re- 
versed, and  a  mandate  sent  down  directing  the 
proper  decree,  in  conformity  to  these  views,  to 
De  entered  for  the  plaintiff. 

Mr.  Chief  Justice  Taney,  Mr.  Justice  Mc- 
Laan,  and  Mr.  Justice  Grier  dissented  from 
this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  the  opinion  of  this  court,  that  the  pre- 
tended sale  of  the  two  mill  privileges,  at  and  for 
the  sum  of  $40,000,  as  set  forth  and  described 

Id  the  p/eadings  mid  proof  i  in  thi»  eausa,  was 
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fraudulent,  snd  should  be  set  aside;  but  as  eq- 
uitable terms  imposed  on  the  complainant,  be 
is  to  let  the  sale  stand  for  the  sum  of  $20,000, 
fairly  bid  by  him;  and  that  the  balance  of  the 
moneys  paid  by  the  complainant  over  and 
above  the  said  $20,000  should  be  refunded  to 
him  by  the  defendants,  with  legal  interest 
thereon,  and  that  the  notes  and  securities  given 
for  the  payment  of  any  part  of  such  excess 
should  be  cancelled  and  given  up  by  the  de- 
fendants to  the  complainant;  that  the  defend- 
ants should  pay  the  costs  in  Uiis  court,  up<m 
this  appeal,  and  all  the  costs  which  have  ac- 
crued m  this  cause  in  the  said  Circuit  Court,  or 
which  may  accrue  therein,  in  carrying  out  tb« 
decree  of  this  court. 

Whereupon,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  dismissing  the 
complainant's  bill  be,  and  the  same  is  hereby 
reversed  and  annulled.  And  this  court,  pro- 
ceeding to  render  such  decree  as  the  said  Or- 
cuit  Court  ought  to  have  rendered  herein,  doth 
now  here  order,  adjudge  and  decree,  that  the 
aforesaid  sale,  as  above  set  forth,  be,  and  the 
same  is  hereby  rescinded  and  set  aside;  that 
the  said  complainant  shall,  as  equitable  terma, 
retain  the  said  property  at  and  for  the  said  sum 
of  $20,000,  part  of  the  moneys  paid  by  him  to 
the  said  defendants,  and  that  *the  said  [*1<S 
defendants  shall,  on  or  before  the  third  day  of 
that  term  of  the  said  Circuit  Court  next  ensu- 
ing the  filing  the  mandate  of  this  court  in  said 
Circuit  Court,  refund  and  pay  to  the  complain- 
ant all  such  sums  of  money  over  and  above 
the  said  last  mentioned  sum  of  $20,000,  as  they 
or  either  of  them  shall  have  received  from  the 
said  complainant  on  accoimt  of  the  purchase 
of  said  property,  together  with  legal  interest 
thereon  from  the  time  or  times  at  which  they 
were  so  received  by  the  said  defendants,  and 
that  the  said  defendants  shall,  on  or  before  the 
same  day  of  the  same  term  of  the  said  Circuit 
Court,  cancel  and  deliver  up  the  notes  and  le* 
curities  given  for  the  payment  of  any  and 
every  portion  of  the  excess  over  and  above  the 
said  $20,000.  And  this  court  doth  further 
order,  adjudge  and  decree,  that  the  said  de- 
fendants do  pay  the  costs  in  this  court  upon 
this  appeal,  and  all  the  costs  which  have  se- 
crued  m  this  cause  in  the  said  Circuit  Court,  or 
which  may  accrue  therein,  in  carrying  out  the 
decree  of  this  court.  And  this  court  doth 
further  order,  adjudge  and  decree,  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  instructions  to  carry 
this  decree  into  effect,  and  with  power  to  make 
all  such  orders  and  decrees  as  may  be  necessary 
for  that  purpose. 


JAMES  PHALEN,  Plaintiff  In  Error, 

y. 
THE  COMMONWEALTH  OP  VIRGDnA. 

Virginia  statute  limiting  time  of  act  autborii- 
ing  turnpike  company  to  raise  money  by 
lottery  to  repair  road,  constitutionaL 

In  1829  the  Legislature  of  Virginia  passed  u 
act  appointing  five  commissioners  to  raise  by  way 
0(  lottery  or  lotteries  the  sum  oi  $30,000  for  thi 
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way  of  lottery  or  lotteriM,  tfee  Hm  of  (90,000, 
for  the  purpose  of  imuoTing  the  Fauquier  and 
Alexandria  Turnpike  Road.  After  direotlag 
the  oom mi ssi oners  to  contract  with  fit  per- 
sons for  meaagin^  the  lotteries,  and  to  take 
bonds  for  the  faithful  performance  of  their 
duties,  tltey  are  ordered  to  "pay  over  to  th* 
President  and  Direetora  of  the  said  Fauqnitf 
'and  Alexandria  Turnpike  Boad  Com-  [*16K 

Kny,"  the  money  raised  by  said  lotteries,  *^ 
by  them  appropriated  m  the  improvement 
and  repair  of  wud  road." 

Two  of  the  commlsiloners  appointed  by  this 
act  declined  acting  under  It,  and  nothing  was 
done  under  the  license  or  authority  granted 
therein  during  the  fire  years  wldch  Interrened 
between  that  time  and  the  passage  of  the  Aet 
of  the  2Cth  of  February,  1834,  for  the  suppres- 
sion of  lotteries. 

This  act  prohibits,  onder  seTere  penaltiea.all 
lotteries  and  sale  of  lott«ry -tickets  after  the 
first  day  of  January,  1S37,  with  these  provisos! 
1st.  "Iliat  nothing  herein  contained  shall  be 
construed  to  extend  to  or  interfere  with  eon- 


lotteries,  the  drawing  whereof, 
slona  of  such  contracts,  shall  extend  to  a  period 
beyond  said  first  dav  of  January,  1837;  and 
2d.  "That  nothing  nerein  contained  shall  ba 
construed  to  extend  to  or  interfere  with  any 
contract  which  may  hereafter  be  made  under  or 
by  virtue  of  any  existing  law  authoridng  the 
same,  for  the  drawing  of  any  lottery,  the  draw- 
ing whereof  shall  not  extend  beyond  tiie  first 
day  of  January,  1840." 

A  few  days  after  the  passage  of  this  aot,  on 
the  11th  of  March,  1834,  an  act  was  passed  ap- 
pointing two  commissioner*  in  place  of  those 
who  had  declined,  "to  carry  Into  efleet  tk«Aot 
of  SOth  of  January,  1829." 

Nothing  was  done  under  these  acts  Ull  the 
I9th  of  December,  183S,  when  the  commission- 
ers entered  into  a  contract  with  tJie  plaintiff  in 
en-or  and  another,  authorizing  them  to  draw  a* 
many  latteries  as  they  think  proper,  paying  to 
the  commissi  oners  the  sum  of  |l,GOO  a  year, 
with  covenants  to  increase  the  consideration, 
provided  the  Legislature  of  Virginia  should 
pass  an  act  exempting  these  lotteries  from  the 
penalties  of  the  Act  of  February,  1834,  or  if 
this  court  should  pronounce  the  Aet  of  ISM 
uncon«titut)oual. 

It  is  by  virtue  of  this  contract  with  tbeeom- 
tnissioners,  that  the  plaintiff  In  error  claim*  im- 
munity; contending,  "that  the  Aet  of  1620 
confers  a  valuable  ri^ht  or  franchise  on  an  ex- 
isting corporation,  without  limitation  of  time; 
that  it  is  a  contract;  and  that  the  Act  of  1834 
has  attempted  to  limit  and  curtail  the  previous 
grant,  and  injuriously  to  abridge  It,  and  Is 
therefore  vdd,  as  impairing  the  oUlgatlan  of  a 
contract." 

The  case  was  argued  by  Mr.  Z.  CoIUna  Lee  for 
the  plaintiff  in  error,  no  coiinael  appearing  f«r 
the  defendant. 

The  points  made  by  him  were  the  followliigi 

That  this  court  has  jurisdiction  on  this  wHt 
of  error,  because  'the  decision  In  the  ['!•• 
General  Court  involved  tite  eonatnietion  of  a 
clause   In   the   Constitution,   and   1' 


166                                   Bupxna  Ooun  of  tbk  Vxtm  Stath.  UN 

Thmt  the  Aet  of  1829  (we.  10)  eonfera  *  tkIu-  Mr.  Juettee  Grier  deUrcred  tba  o^nloa  e( 

•ble  right  or  franchiBe  mi  an  existing  corpora-  the  court; 

tion,    t«    irit,    the    Fauquier    and    Alexandria  It  might  admit  of  aome  doubt  whether  tb* 

Turnpike  Company,  duljr   incorporated  b;  the  Act  of  1B2S  granta  any  franchise,  or  conatttuta 

act  of  Vlr^nia.  any  contract,  either   with  the   eommiarionen 

Thia  grant  of  the  right  to  ralae  the  aum  of  therein  appointed,  or  with  the  turnpike  e«p»- 

$30,000  la   unconditloDal,   and   without   Umita-  ration.   It  impoaea  certain  dutiea  on  each.  ^ 

tion  of  time,  requlrins  only  the  aetion  of  the  commissionera  are  required  to  uae   the  licenaa 

commieaionera ;   and  the   law  contemplated  on  thua  given,  not  for  their  own  benefit,  but  for  a 

ita  face  the  raising  of  the  money  by  totterlea,  public   purpoae.    The   money   procured   by  tba 

from  time  to  time,  and  conferi  the  power  on  proposed  lotteriea  is  to  be  paid  over  to  the  Pau- 

Uie  eommiaBionera  to  make  just  such  contracts  quier   and   Alexandria  Turnpike  Road  Companj, 

aa  they  think  proper.    The  Legislature,  in  its  to  be  by  them  expended  "in  the  ImprOTemeat 

aorereignty,  could   do   this.     4   Gill   &   Johns,  and  repair  of  the  rosd." 

160.  It  is  true,  that  the  corporation  might  reeeha 

The  State  had  no  power  to  revoke  this  grant  greater  benefita  from  the  repair  of  the  road  thu 

becaua»—  the  other  citizens  of  the  State;  hut  the  act  in- 

1.  It  is  presumed  to  b«  accepted  by  the  turn-  pc«ed  no  duty  on  them  aa  a  previoua  considei- 
pike  eomp^iny,  without  proof.  12  Wheat,  atioo.  They  are  not  required  to  make  any  ra- 
70-T2;  Angell  &  Ames  on  Corp.  8S,  etc.  pairs  till  tney  receive  the  money. 

2.  Specif  verdict  shows,  that  the  law  passed  But  assuming  that  thia  would  be  too  narrov 
on  petlUon  of  the  president  and  directors;  and,  a  eonatruction  of  this  act,  and  that  iteanferred 
moreorer,  that,  relying  on  the  terma  of  this  a  privilege  or  benefit  on  the  corporation  in  thi 
grant,  the  company  did,  prior  to  the  2Sth  of  nature  of  a  franchiae  or  irrevocable  contract, 
Vebruary,  1834,  enter  Into  contracta,  and  Incur  yet  In  Ita  very  nature  it  could  not  be  considered 
debta,  to  be  paid  out  of  this  lottery.  Thia  illimitabte  aa  to  time.  On  the  contrary,  th* 
Teated  aa  intereat  in  the  oorporation.  11  Gill  object  for  which  the  licenae  was  granted  called 
ft  Johns.  S04.  for    immediate    action.      "Three    miles"   ef  a 

3.  The  atat*  la  aa  much  bound  bjr  her  con-  great  public  thoroughfare  are  represented  toba 
tracta,  expreaa  or  Implied,  aa  an  Individual,  i  out  of  repair,  and  the  company  without  inune- 
Peters,  680;  4  Gill  &  Johna.  128;  9  GiU  k  diate  means  to  effect  it  The  aum  to  be  raised 
Johns.  404,  406;  6  Cranch,  128.  That  this  law  being  Bicd  and  finite,  and  the  subject  of  Itaip- 
of  18ZB  is  a  contract,  aee,  also,  9  Craneh,  49;  £  plication  demanding  immediate  atlention,  a» 
Hayw.  310;  1  Uurphy,  58;  11  Peters;  B  Gill  &  time  within  which  the  license  is  given  csnnst 
Johns.  408.  claim  to  be  unlimited.    And   yet  the  Gammis- 

4.  The  Act  of  2Gth  February,  1834,  impairs  aioners  and  corporation  have  sulTerod  eleren 
the  rights  vestpd  under  the  previous  contract,  years  to  pass,  before  any  attempt  is  made  to 

The  second  proviso  in  this  act  exceptsall  con.  perform   the  duty   imposed  on   them,  or  avsfl 

tracta  thereafter  made,  by  virtue  of  any  exist  themaelvea  of  the  license  or  francliiseconferml, 

log  law   for  the  drawing  of  lotteries,  not  ex-  and  now  claim  a  further  term  of  twenty  yeata, 

tending  beyond  the  1st  of  January,  1840.     See  to  raise  the  money  and  repair  the  road. 

Green  T.  Biddlc,  8  Wheaton,  1;  3  Wash.  319.  "When   the    I.cgislature   of   Virginia    [•!« 

Yet  if  the  contract  under  which  thia  lottery  passed  this  most  salutary  act  for  the  aupprts- 

waa  drawn  be  duly  authoriaod,  in  all  iU  terma  s'""  »'  lotteriea,  they,  with  commendable  can- 

and  duration,  by  the  Act  of  1829,  then  the  Act  tion,  protected  all  veated  nghta.    And  notwith- 

of  1834  has  attempted  to  limit  and  curtail  the  "*"5'"«  the  ueglect  to  perform  the  dufaeain- 

previoua  grant,  and  injuriously  to  abridge  it.  I*?*'  by  the  Act  of  1820,  the  Act  of  1834  im 

y.i  the^Act-  of  ud  M.r.b^  1834,  splinted  Jl^,7''th''e%te«x%e^rwi\^1n"S  S 

two  comm^ionera  in  place  of  those  who  had  ^^^.^  ^^^  ^e  perform^  and  the  privilsg,  ai- 

resigned,  and  therefore  there  could  be  no  draw-  erdiej                                                    r         -b 


Ing  until  the  ncanciea  were  flUed  under  the  n  i,^;,  i^en  often  decided  by  thia  court,  tkl 

Aet  of  1820.  the  prohibition  of  the  ConatituUon  now  undo 

Hence  the  law  of  Uth   March,  1834,   which  conai deration,  by  which  StaU  Legislatures  an 

161*]  ts  subsequent  *to  the  penal  law  of  26th  restrained   from   passing   any    "law    impsiriif 

February,  1834,  appoints  two  commissionera  to  the  obligation  of  contracta,"  docs  not  extend  Is 

All  the  vacaneiea  and  to  carry  the  law  of  1829  all  legislation  about  contracts.   They  may  dsn 

into  effect;  thus  furnishing  a  legislative  decla-  recording  acta,  by  which  an  elder  granteesW 

ration,  that  the  Act  of  1829  was  to  be  carried  ^  poatponed  to  a  youn^r,  If  the  prior  deed  U 

into   effect.     Bnt   the   law  of   February,   1834,  ""t  recorded  within  a  limited  time;  and  this, 

only  allows  time  to  carry  the  Act  of  1829,  into  "Aether  the  deed  be  dated  before  or  after  tlM 

effect  unUl  the  first  day  of  Januar?,  1837.  "*■->*'*'  1^  limitation  also,  giTing  OMce  aad 

a.  The  contract   waa   made   in   a   reasonable  «f  de""  '»  «">  «'"?!  po»ess«r  of.  Uie  aj.!^ 

,, .„„  ,K-    1-t   n»   titk  M— K    ma*    —J  and  refusing  the  aid  of  courU  of  Justice  In  lh( 

time  after  the  Act  of   Ilth  Mwch,   1834,  and  ^foroement   of   contracU,   after  a  certain  tin*, 

was  duly  authorized  by  law  in  all  Its  terms  and  f^^^  received  the  sanction  of  this  court  BoA 

duration;   and  thepenalty  sought  to  be  enforced  K,ts  may  be  said  to  effect  a  complete  devestnrn 

under  the  Act  of  February,  1834  (which  direct-  or  e\en  transfer,  of  right,  yet,   be   leosoM  «I 

]y  prohibits  all  lotteriea  after  the  let  of  Jaou-  sound  policy  have  led  to  their  adopUiM,  tUi 

ary,  1840),  ia  not  to  be  enforced,  becanse  it  validity  cannot  be  questioned, 

would  violate  the  antecedent  contract,  made  by  What  is  the  aet  under  consideiation,  but  a 

the  SUte  :n  109.  llmiution  of  the  time  within  which  a  e«t^ 
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piivileg*  or  license,  limited  in  its  very  nature 
•nd  purpose,  may  be  exercised?  If  reasons  of 
sound  policy  justify  legislative  interference 
with  contracts  of  individuals,  how  much  more 
will  H  justify  the  limitation  of  licenses  so  inju- 
rious to  publie  morals. 

The  suppression  of  nuisances  injurious  to 
publie  health  or  morality  is  among  the  most 
important  duties  of  government.  Experience 
has  shown  that  the  common  forms  of  gambling 
are  comparatively  innocuous  when  placed  in 
contrast  with  the  widespread  pestilence  of  lot- 
teries. The  former  are  confined  to  a  few  per- 
sons and  places,  but  the  latter  infests  the  whole 
community;  it  enters  every  dwelling;  it  reaches 
every  class;  it  preys  upon  the  hi^  earnings 
of  the  poor;  it  plunders  the  ignorant  and  sim- 
ple. 

It  is  a  principle  of  the  common  law,  that  the 
king  cannot  sanction  a  nuisance.  But,  with- 
out asserting  that  a  legislative  license  to  raise 
money  by  lotteries  cannot  have  the  sanctity  of  a 
franchise  or  contract  in  its  nature  irrevocable, 
it  cannot  be  denied  that  the  limitation  of  such 
a  license  as  the  present  is  as  much  demanded 
by  public  policy,  as  other  acts  of  limitation 
which  have  received  the  sanction  of  this 
court. 

There  is,  also,  another  view  of  this  case, 
169*]  which  concludes  *the  plaintiff  in  error 
from  the  benefit  of  a  defense  under  this  clause 
of  the  Constitution,  even  if  it  were  tenable.  The 
Act  of  1829  had  become  obsolete  by  non-user. 
Without  further  legislation,  the  license  granted 
by  it  could  not  be  exercised.  The  plaintiff  in 
error  cannot  claim  a  right  to  sell  lottery  tickets 
without  invoking  the  aid  of  the  Act  of  llth 
March,  1834,  passed  a  few  days  after  the  "act 
suppressing  lotteries."  The  courts  of  Virginia 
have  very  properly  decided,  that  "this  dormant 
right  to  draw  the  lottery  which  was  revived 
by  the  Act  of  March,  1834,  must  be  taken  as 
subordinate  to,  and  limited  by,  the  act  of  the 
25th  of  the  previous  month ;  that  those  statutes 
must  be  taken  in  pari  materia,  and  receive  the 
same  construction  as  if  embodied  in  one  act; 
that  there  is  nothing  repugnant  in  the  provi- 
sions of  the  one  to  those  of  the  other,  where  the 
first  is  taken  as  limiting  the  time  within 
which  the  right  under  the  second  is  to  be  ex- 
ercised." 

This  construction  of  their  statutes  by  the 
eourts  of  Virginia  is  not  only  just  and  correct, 
but  is  condusiye  on  this  court  and  on  the  case, 
as  it  estops  the  plaintiff  in  error  from  averring 
against  the  constitutionality  of  the  limitation 
under  which  he  claims  his  privilege. 

The  judgment  of  the  General  Court  of  '\nr- 
ginia  is  therefore  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  General  Coiui;  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudsed  by  this  court,  that  the  judgment  of 
the  siJd  General  Court  of  Virginia  m  this  cause 
be,  and  tiis  same  Is  hereby  affirmed,  with 
costs. 
tS  li.  sO. 


•THOMAS  H.  McCLANAHAN,  Admla-  [•170 
istrator  of  William  J.  McClanahan,  Deceased, 
Complainant  and  Appellant, 

T. 

RICHARD  DAVIS,  William  D.  Nutt,  Adminis- 
trator of  George  Coleman,  Deceased,  Eliza- 
beth Blacklock,  the  Widow  and  Relict  of 
Nicholas  F.  Blacklock,  Deceased,  mcholas  F. 
Blacklock  the  younger,  Jane  Lowe,  late  Jane 
Blacklock,  David  Lowe,  her  Husband,  and 
Elizabeth  Fox,  late  Elizabeth  Blacklock,  the 
said  Nicholas  F.  the  younger,  Jane,  and 
Elizabeth  being  the  Children  of  the  late 
Nicholas  F.  Blacklock  the  elder,  Deceased, 
Defendants. 


Virginia  law— husband's  right  in  chattels  of  de- 
ceased wife  after  life  estate  of  third  person 
— ^reducing  to  possession — Quaere  as  to  neces- 
sity of  administration. 


The  assent  of  an  executor  must  be  obtained  be- 
fore a  legatee  can  take  possession  of  a  legacy.  Bat 
this  assent  may  be  Implied,  and  an  assent  to  the 
interest  of  the  tenant  for  life  In  a  chattel  loares 
to  vest  the  interest  of  the  remainder.  Therefore, 
where  a  bill  averred  the  possession  of  the  subject 
of  the  legacy  by  the  life  tenant  in  porsuance  or 
the  bequest  in  the  will,  and  this  bill  was  demurred 
to,  it  IS  sufficient  to  raise  a  presumption  that  the 

gossession  was  taken  with  the  assent  of  the  ezecii- 
9r. 
By  the  laws  of  Virginia,  where  there  Is  a  ten- 
ancy for  lif^  in  a  slave,  with  remainder  to  the 
wife  of  another  person,  the  interest  of  the  hus- 
band in  the  wlfe^s  remainder  is  placed  upon  the 
footing  of  an  Interest  in  a  chose  in  action.  If, 
therefore,  be  survives  the  wife,  he  may  reduce  the 
property  Into  possession  at  the  expiration  of  the 
life  estate;  but  if  he  be  dead  at  such  expiration, 
the  property  survives  to  tbc  wife,  and  on  her 
death  passes  to  her  leghl  representative  as  part  of 
her  assets. 

Quaere,  whether  the  husband  or  his  personal 
representative  is  not  bound  to  administer  upon  the 
wife's  estate,  before  bringing  suit  to  recover  prop- 
erty so  situated  in  the  State  of  Virginia. 

where  there  was  no  direct  or  positive  averment 
that  the  defendants,  or  either  of  them,  had  any 
interest  In  the  property  claimed,  or  that  it  was 
In  their  possession,  no  ground  of  relief  afralnst 
those  parties  was  shown,  and  the  riffht  to  a  dis- 
covery as  Incidental  thereto,  failed  also. 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  SUtes  for  the  District  of 
Columbia,  holden  in  and  for  the  County  of 
Alexandria,  and  sitting  as  a  court  of  equity. 

The  object  of  the  oill  was  to  reclaim  the 
possession  of  certain  slaves,  and  to  compel  an 
account  and  compensation  for  the  value  of  cer- 
tain other  slaves,  all  of  which  were  alleged  to 
be  the  property  of  the  complainant  and  appel- 
lant, in  his  character  of  administrator. 

The  facts  were  these: 

In  1797,  one  Elizabeth  Edwards,  an  inhabit- 
ant of  Northumberland  Ooimty  and  State  of 
Virginia,  by  her  last  will  and  testament,  be- 
queathed to  her  daughter,  Sarah  Nutt,  a  certain 
negro  girl  named  Lavinia,  a  slave  for  life,  with 
her  future  increase,  for  and  during  the  Ufe  of 

Note. — Of  the  title  of  executors  In  property  left 
as  legacies,  and  the  necessity  of  their  assent  to 
vest  the  title  In  the  legatee — assent  whkh  la  once 
givea    cannot    be    retracted — Bqoltj    proper    tri- 
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nid  8«r«li  Mutt,  and  at  her  death  to  E1<ub«th 
FanntleroT  Nutt,  the  granddBughter  of  the  tea- 
tatrii. 

In  the  ume  year,  tic.,  1707,  the  teatatrix  died, 
and  in  June,  1797,  the  will  was  duly  proved 
■t  the  court  of  monthlj  ksbIod,  and  letters 
tMtamentarjr  granted  to  Oriffin  Edwards, 
of  the  executors  named  in  the  will. 
Ill*]  *At  some  period  of  time  after  the  death 
of  the  testatrix,  the  record  did  not  show  when, 
Sarah  Nutt,  the  daughter,  removed  the  girl 
lAvinia  from  the  County  of  Northumberland 
to  Alexandria,  in  the  District  of  Oolumbia,  and 
there  sold  her  to  one  Nlchohis  F.  BUcblock, 
After  such  sale,  Lavinia  had  a  numeroua  family 
of  children   and   grandchildren. 

Elizabeth  Fauntleroy  Nutt,  tha  grand- 
daughter at  the  testatrix,  intermarried  with 
WilUam  J.  UcClanahan,  and  died,  leaving  one 
child,  an  infant,  who  survived  its  mother  but  a 
short  time.  William  J.  McClanahan  also  died 
after  his  wife  aod  child,  but  before  Sarah  Nutt, 
without  having  reduced  any  of  the  aaid  slaves 
into  his  pOBseaaion.  After  his  death,  the  com- 
plainant administered  upon  his  estate.  The 
order  in  which  the  partlea  died  waa  according 
to  the  following  numbers: 

Elizabeth    Edwards  (1) 
Sarah  NuU  (S) 

Wm.  J.  McClanahan   (4)  ^  Eliiabeth  Faunt 

U[Nutt  (2) 
(') 
Sarah  Nutt,  the  laat  lurvtvor  of  the  five,  died 
b  1B40,  and  after  her  death  Thomas  H.  Mc- 
I   took    out    letters    of   administration 


0  upon  the  personal  estate  of  B^iza- 
beth  F.  Mcdanaban,  his  wife;  both  letters 
being  taken  out  from  Northumberland  County 
Court  in  the  State  of  Virginia. 

In  April,  1S46,  the  administrator  Sled  his  bill 
against  all  the  representatives  of  Nicholas  F. 
Blacklock,  who  was  dead;  and  also  against 
all  thoae  persona  who  were  alleged  to  have  pur- 
chased any  of  the  alaves.  The  bill  recited  the 
above  facts  and  averred,  that,  after  the  decease 
of  the  tenant  for  life,  the  rightful  ownership  of 
the  slaves  paased  to  William  J.  Mcaanahan, 
notwithstanding  he  never  had  the  slaves  afore- 
said In  his  possession,  by  virtue  of  his  inter- 


msrriage  with,  and  surrlvorship  of,  his  ssH 
wife  and  infant  daughter,  and  only  child.  In 
the  said  Elir-abeth,  his  aforPRSid  wife,  aoeord- 
ing  to  the  form  and  clfcct  of  the  statute  iniu^ 
esse  made  and  provided,  entitled  "An  Aet  to 
reduce  into  one  the  seversi  seta  directing  tha 
course  of  descents,"  passed  the  8th  of  Decem- 
ber, 1792.  The  said  life  estate  having  ceased 
and  determined,  as  your  orator  aven,  on  the 

day  of ,  1840,  by  the  death  of 

the  aaid  Sarah  Nutt,  and  that  your  orator,  as 
the  administrator  of  the  said  William  J.  Ife- 
Clanahan,  deceased,  now  has  good  right  and 
title  to  sue  for  the  recovery  and  possession  of 
the  said  lavinia,  and  her  children  and  grand- 
children, no  right  of  action  having  aecmid 
until  after  the  death  of  the  said  Sarah  Nutt 

'The  bill  then  prayed  for  a  discovery  [•ill 
of  tbe  number  of  slaves,  in  whose  posaesitoi 
they  were,  and  for  an  account  of  the  valnt  of 
their  servicer,  etc.,  etc. 

In   October,    IB4S,   the    defendanta   Died  tts 

illowtng  demurrer  to  tbe  bill: 

"These  defendants,  respectfully,  by  protests- 
tion,   not   confessing  or   aclcnowlt'dging  all  <r 

ly  of  the  matters  and  things  in  the  said  toa- 
plainant's  bill  to  be  true,  in  such  noanner  as 
the  same  are  therein  aet  forth  and  alleged,  dt 
demur   thereto,    and    for    cause    of   demnnv 

1st.  That  the  said  complsinant  hath  not,  ia 
and  by  said  bill,  made  or  stated  such  a  case  si 
doth  or  ought  to  entitle  him  to  any  such  dis- 
covery or  relief  as  is  sought  and  prayed  lot, 
from  and  against  these  defendanta. 

"2d.  That  the  said  complsinant  hath  not,  as 
appears  by  his  said  bill,  made  out  any  title  to 
the  relief  thereby  prayed. 

"3d.  That  the  said  complainant,  by  his  ova 
showing  in  said  bill.  Is  not  entitled  to  the  As- 
covery  and  relief  therein  prayed,  but  la  barred 
therefrom  by  lapse  of  time,  and  the  statute  rf 
limitation  in  such  cases  made  and  provided. 
Wherefore,  and  for  divers  other  errors  and  in- 
perfections,  these  defendants  humbly  demsad 
the  judgment  of  this  honorable  court  whetlw 
they  shall  be  compelled  to  make  any  further  er 
other  answer  to  the  said  bill,  or  any  of  thi 
era  and  things  therein  contained,  and  pnj 
i  to  tie  dismisaed  with  their  reasomw 
costs  in  this  behalf  expended. 

"Francis  L.  Smith," 
"Solicitor  for  Defendants." 


banal  to  enlorea  leiaer  before  assent — after  a 
sent,  action  at  law  mafntBlnabl* — rlsht  of  leiat' 
before  aaaent — action  to  compel  legatee  to  rerun 


'tiwo] 
■c.    8091 

:h.  1,  a, 
M;  *il- 
10. 

tbe  Abts  of  tbe  deeeased.  wltbout  regard  to  tbe 
testator's  bavlng,  b;  his  will,  directed  Ihst  s  por- 
llen  of  It  sbsll  be  applied  to  otber  purposes.  Ht, 
iimssrllj  therefore,  mast  have  title  te  tbe  whale, 
and  ma;  dispose  of  It;  and  the  portion  of  It  be- 

Mtowti  aj  legacies  cannot  be  followed  bj  a  legatee. 

iOS4 


either  general  t 


speclllc.  Into  tbe  handa  el  tki 
iiieun.  ouin.  aa  Ei'rs,  706,  sad  cases  lAM: 
Knight  V.  Yarborougb,  4  Rand.  SSe;  UcAlllitu  T. 
Hontgomery,  B  Hsrw.  64:  Dsvt.  Serr.  2a  cd.  M; 
Tole  V.  Hardr.  a  Cow.  889 ;  Wilson  v.  Bine.  1  H«n. 
A  J.  138. 

And  therefore  It  the  l«ate«  take  nnsanalii  « 
the  thing  devised,  without  the  aatent  ol  tbe  cue- 
ntor,  be  mev  have  an  action  of  trespass  agslut 
him.  Dyer,  2Si  ;  Kellw.  128  :  Dsyt  Snrr.  2d  cOlt 

Tbe  leeslee  cannot  take  tbe  legacy  wlthont  tki 
sageni  of  the  eieculor.  But  ss  the  executor  enlj 
takes  the  lllle  aa  trustee,  and  as  It  la  tbe  will  (( 
the  testator  which  gives  the  Interest  to  the  lagstK 
the  Isw  does  not  require  an;  exact  form  la  wtM 
•uch  aaaent  must  be  given.  Hence  anj  sxpsiartw 
or  art  dona  b;  tbe  eiecntor  wblcli  ahowa  alt  eta- 
currcoce  or  agreement  to  the  thing  devised,  will 
amount  la  an  assent.  Off.  Bx.  20,  S22:  Oadolpk. 
14S:  Plow.  B8,  BS5:  Marcb.  136,  18T,  188:  fl  Bat 
Abr.  331,  Mt.  L<«ades  (L.) ;  ]  Tarn.  M.  H,  480;  1 
Vent.  SSSi  0  Co.  29:  4  Co.  18:  8  Co.  »•:  Tai^ 
4E5.  456 ;  Cowp.  293  :  I.ampet's  ea»e,  10  Sep.  IT 
a.  SS  b:  1  Leon.  S16,  129:  Cm.  Blli.  801 ;  Fi»- 
moar  v.  Tardier.  Flowd.  639 ;  Tonnn  T.  HslBi^ 

Bowaid  8. 
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b  Hay,  1840,  the  causa  came  up  for  ugu- 
ment,  when  the  court  •uatalned  the  demurrer 
■Jid  diamliBcd  the  bill. 

The  compUinBiit  appealed  to  thi*  court. 

The  cause  was  argued  hj  Hr.  Ifetle  for  th« 
appellant,  and  Mr.  rruicu  L.  Smith  far  th* 
■ppelleea. 

Mr.  NmIs,  for  the  appellant.  In  replj  to  the 
flret  eauM  aMigned  for  demurrar  In  tha  appel- 
lees' printed  brief,  argued,  that  DOtioe  could 
■ot  have  been  given  the  purchasera  of  the  alave 
lAviuia  and  her  oflspring,  because  thoae  in  ra- 
■nainder  were  kept  in  profound  Ignorance  of 
the  sale  by  tha  life  tenant,  until  aft«r  her  death, 
which  happened  in  the  jtaj  IMO;  and  aa  to  Its 
operating  a  fraud  on  the  purchasers,  he  was  at 
■  lose  to  imagine  how  a  charge  so  foul  could  be 
Imputed  to  the  appellant,  or  those  whoee  inter- 
•ata  he  represented.  He  thought  that  the  late 
Sarah  Nutt,  the  life  tenant,  was  alone  properly 
obnoxious  to  the  imputation  of  fraud,  for  that 
IIS*]  she,  and  she  ontj,  *waa  concerned  in 
tha  traosactian.  That  she  was  entirely  regard- 
iMa  of  her  mother's  last  solemn  beoueat,  and 
equally  tecklees  of  her  own  child's  legitimate 
lights;  and  he  asked,  was  this  a  "mother's 
love,"  which,  in  the  beautiful  lan^pjage  of 
poetry,  is  said  to  be  a  "living  fountain  of  nn- 
dying  water*."  So  far  from  it,  he  contended, 
that  the  mean  and  detestable  passion  of  avarioe, 
which  converted  ail  the  nobla  and  generous 
feeling*  of  our  nature  into  the  meaner  paasions 
of  the  soul,  at  once,  in  this  caae,  quenched  and 
(bied  up  forever  the  holy  fountain,  which 
otherwise  would  have  been,  aa  it  should  be,  a 
perennial  stream. 

And  in  regard  "to  the  general  poli^  of  the 
laws  of  Virginia,  in  protecting  bona  fide  pur- 
chasers of  personal  property  without  notice" — 
aa  reported  in  B  lieigh,  620 — he  daides  that  it 
applied  to  the  case  then  under  consideration,  re- 
minded the  opposite  counsel  of  the  maxim. 
Caveat  emptor,  and  argued,  that,  while  the  law 
had  been  fully  complied  with  aa  regarded  tha 
irill  of  Elizabeth  Edwards,  not  so  as  regarded 
the  morteage  mentioned  and  reported  In  fi 
Leigh,  ana  that  the  two  cases  were  entirely  dis- 
•imllar,  and  then  proceeded  to  show  it  by  com- 
paring them. 

To  tha  second  cause  of  demurrer  ha  insisted, 
that  "every  preliminary  act  necessary  to  make 
the  plaintiff's  title  complete"  was  to  be  found 
In  the  Idtl.    And  to  the  objection  that  tha  UU 


did  not  aver  the  asaent  of  the  executor  of 
Elizabeth  Edwards,  who  died  in  the  year  ItVI, 
and  that,  without  anch  assent  Iwing  averred, 
an  action  of  detinue  could  not  be  sustained,  ha 
contended,  that  the  possession  of  tha  s^t* 
lAvinia,  from  the  time  of  the  death  of  the  tes- 
tatrix in  the  year  17S7,  by  the  life  Unant,  until 
her  death  in  IMO,  was  sufficient  presumptive 
evidence  at  least  of  such  assent,  but  at  tlu  same 
time  he  argued  that  no  such  averment  was 
necessary  in  a  chancery  suit,  Init  admitted  that 
such  assent  was  necessary,  and  should  be 
averred.  In  a  eonrt  of  law.  He  also  contended, 
that  tha  title  to  the  slaves  In  remainder  vested 
in  EUzabeth  F.  Nutt  at  the  death  of  Elisabeth 


said  EUzabeth  F.  Nutt;  that  the  |  _    . 

the  Ufa  tenant  was  the  possesMon  of  those  la  re- 
mainder; that  the  same  remark  applies  with 
equal  propriety  to  tha  purehaaera,  who  b<r  the 

Surchase  acquired  no  greater  title  than  Sarah 
!utt  took  under  the  will  of  her  mother, 
Elizabeth  Edwards;  that  it  was,  in  technical 
lanKuage,  a  possessio  fratris;  that  William  J. 
UcClaoahan  took  by  operation  of  law — had  a 
constructive  poesession-~and  that  no  adminis- 
tration was  necessary  on  the  personal  estate  of 
EUzabeth  F.  McClanahan  'either  hr  [*174 
her  late  husband  when  living,  or  by  the  appel- 
lant, who  is  his  administrator.  But  even  as- 
suming, arguendo,  that  suoh  administration  was 
necessary,  and  under  it  a  recovery  of  the  slaves 
had  been  effected.  In  that  event  her  adminis- 
trator would  havs  recovered  and  held  the  slaves, 
as  trustee,  for  the  administrator  of  William 
J.  McClanahan  or  Us  next  of  kin,  which  might 
have  caused  circuity  of  suits,  or  actions,  to  pre- 


vent which  is  one  of  the  beads  of  equity  juris- 
diction. 0.  R.  Code,  p.  168,  sec.  >;  Ibid.  p. 
164,  see.  27;  1  Tucker's  Com.  book  E,  p.  31B; 


I  Hunt.  B& 

.  He  also  submitted,  that.  If  tha  infant  child, 
under  the  statute  of  distribution,  succeeded  to 
the  property  of  the  mother.  If  the  father,  nn- 
der  the  third  section  of  the  statute  of  descents, 
was  not  the  heir  of  bis  infant  child. 

To  the  plea  of  the  statute  of  limitations,  hs 
relied  on  the  savings  of  non-residence  in  said 
statute  as  conclusive  b  favor  of  the  appellant. 
0.  &  Code,  p.  107,  sea.  4;  Ibid.  p.  lOS,  see. 
IE;  lAws  of  United  SUtea,  old  edition,  p.  288, 


I  atraue,  TO; 
Enalano  v.  Lui 
Le*.  26:  Hajes 
cited:  Cooks  V. 
Warrr.  Comb.  4 
3T8,  note  S;  1 
BS,   65  1   Wms. 
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Wben  assent  has  been  followed  tiv  parment 
Ssllvcrv,  It  cannot  be  retracted.  Ifarch.  136,  ( 
lac.   814,   fllO ;    2   Vent.   S80 ;    Leon.    180,    fli 
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Boper  on  I^gnclei.  7*3.     Nor  In  such  0_ .. 

be  Kid  on  HFi;uIlan  ualnil  the  foods  of  tb* 
teet&ter  In  hia  hanilB.  Aliton  v.  Paster,  1  Dev.  Bu. 
SST :  Baker  v.  Hall,  IS  Ves.  IST ;  ISenbSTt  f 
Brown.  2  Edtr.  Ml. 

The  eiecntor's  sssent  to  the  flnrt  taker  Is  aa 
•seent  to  sll  snbseqnent  tskers  at  a  lease;,  limited 
over  by  way  ol  remainder  or  execalorv  devtse. 
Duowoodle  V.  Cnrrloston,  S  Car.  L.  B.  466:  Alston 
T.  Poster,  1  Dev.  Eq.  8ST ;  Bsonden  v.  Oatlln,  1 
Dev.  *  Bat  Eq.  88;  Ineram  v.  Terr;,  S  Hawhs^ 

113;  Adia   T.    " "  ^   "—    *""•   ' 

11  It.  «d. 
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he  contended  that  it  applied  onlj  to  dower 
■UTea,  and  not  bo  legaciea.  0.  R.  Oode,  p. 
igi,  ace.  U. 

Mr.  FraDcli  I.  Smith,  for  the  defendauta, 
contended,  under  the  first  ground  of  demurrer, 
that  the  plaintiff  bad  not  inowed  himself  to  be 
entitled  to  any  relief. 

The  allegationa  of  tlie  bill  are  Tague  and  In- 
definite throughout.  There  is  no  distinct  and 
express  averment  that  the  defendants,  or  either 
of  them,  claim  or  are  possessed  of  the  negro 
woman  lAvinia,  or  her  olTsprlag. 

The  nearest  approach  to  an  eipresi  charge 
la  in  reference  to  Betsey,  but  the  bill  does  not 
eipreaslf  aver  that  she  It  either  claimid  or 
possess^  hj  Davis  or  Nuttj  It  is  said  that  she 
and  the  children  whom  she  is  said  to  have  bad, 
aince  her  sale  to  Coleman,  are  In  possession  of 
either  the  one  or  the  other. 

There  is  still  more  uncertainty  as  to  the  other 
alavea;  even  Lavinia  is  not  averred  to  be  claimed 
b*  either  of  the  defendants,  or  to  be  in 
their  possession.  But  she  and  her  daughter 
Maria  are  charged  as  hiring  themsclvea  about 
the  town  of  Alexandria,  and  as  accounting  for 
their  hires  with  the  family  of  Nicholas  F. 
Blacklock,  deceased. 

The  bill  is  too  loose  and  uncertain  to  require 
any  specifle  answer.  The  allegations  should 
have  been  direct  and  positive,  both  aa  to  facta 
and  parties.  Story's  Bq.  Pleading,  ed.  1840, 
sees.  244  to  2B1,  inclusivej  also  sec.  610. 
I7B*]  'The  cas«  made  by  the  bill  should 
have  traced  the  plaintiff's  title,  and  shown  hia 
light  to  recover,  with  as  much  certainty  as  to 
the  substantial  facts,  as  pleadings  at  law.  East 
India  Co.  v.  Henchman,  1  Vea.  Jun.  28Ti 
Uitf.  PI.  ISO;  Ryves  t.  Ryres,  3  Ves.  343; 
McGregor  v.  Esat  India  Co.  Z  Simons,  432; 
Hardman  v.  Elamei,  6  lb.  640;  8.  C  2  M.  & 
K.  732;  Waiburn  v.  Ingsby,  1  M.  &  K.  177; 
Jerrard  v.  Saunders,  2  Ves.  Jun.  186;  Mechan- 
ics' Bank  V.  Levy,  3  Paige,  600. 

There  must  be  an  actual,  not  a  pretended, 
necessity  for  a  discovery,  presented  by  a  full 
statement  of  the  ease,  and  not  by  general  aver- 
menta.  Meie  v.  Mayse,  S  Rand.  880;  Webster 
V.  Couch,  a  Rand.  524;  Russell  v.  Clarke's  Ex- 
ecutor, 7  Crane li,  60,  BO. 

A  defect  in  the  charging  part  of 


properly  entertain  jurisdiction  for  the  re- 
covery of  slaves,  yet  they  insist  that  this  ease 
does  not  fall   within  the  rule. 

The  plaintitT's  remedy  wos  in  a  court  of 
common  law.  Armstrong  r.  Huntona,  1  Rob. 
Va.  323;  Wright  v.  Wright,  2  Litt.  Ky.  B; 
Baaa  r.  Baas,  4  Hen.  &  Hun.  478;  Joyce  v. 
Grinnais,  2  Richardson'a  Eq.  269;  Parka  r. 
Rucker,  B  Leigh,  140. 

This  is  an  errort  to  recover  the  slave  lAvinta 
and  her  increase  from  bona  fide  purchasers, 
holding  under  Blacklock;  the  parties  in  remain- 
der, having  failed  to  give  notice  of  their  claim 
to  the  stave  Lavinia  or  her  increase,  whicb 
would  operate  a  fraud  on  sucli  purclimierB. 

As  to  tbe  general  policy  of  the  laws  of  Vir- 
ginia, in  protecting  bona  ^de  purclkasers  of  per- 
sonal property,  without  notice,  aee  Lane  t. 
Mason,  6  Leigh,  620. 

The  second  cause  of  demurrer  is,  that  tlie 
plaintiff  has  not  made  out  any  title  in  hlmstlf 
to  the  discovery  and  relief  prayed. 

Every  preliminary  act  necessary  to  make  tlu 
plaintiff's  title  complete  should  tie  averred  ia 
the  bill,  and  the  mere  allegation  that  his  Uti* 
is  complete  Is  not  suflicient.  1  Daniell'i  CL 
Prac.  mar.  page  42S,  and  cases  there  cited. 

Before  the  title  to  the  slave  Lavinia  could, 
under  the  will  of  Elizabeth  Edwards,  be  com- 
plete Id  Sarah  Nutt  or  Elizabeth  Fauatleroy 
Nutt,  it  is  Indispenaable  that  the  autent  ot  ths 
executors  to  the  legacy  should  have  been  ob- 
tained, and  so  alleged  In  the  bill.  There  Is  m 
such  averment. 

Bee  Z  Lomax  OB  Executon  and  Adminiitrs- 
tors,  sec.  3,  pp.  I2S  and  129,  and  cases  thers 
referred  to,  declaring  that  a  legatee  of  a  sla» 
cannot,  if  the  assent  of  the  executor  haa  not 
been  obtained  *to  the  legacy,  maintain  [*llt 
an  action  of  detinue  against  one  who  unlawful. 
ly  holds  possession  of  the  slave;  nor  will  tlu 
aaaent  in  such  case  be  diapenaed  with,  thouj^ 
no  one  has  taken  out  prolrate  or  letters  of  u- 
ministration.  Sutton  v.  Crain,  10  Gill  k 
Johns.  4Sg;  Woodyard  v.  Threlkeld,  1  Uanli 
Ky.  10,  11;  Hasirton  v.  Hall,  3  Call,  t<^  pt(* 
188;  side  page  219. 

But  it  tne  title  to  the  slaves  in  the  plaintUTl 
He  must  recover,  if  at  all,  either  because  Wil- 
liam J.  UcClanahan,  by  virtue  ot  his  maritil 
rights,  during  the  coverture  reduced  the  sisvi* 
into  poaaession,  or  front  his  having  obtaiiMd 
letters  of  administration  on  his  wife's  estate, 
not  being  compelled  to  make  distribution.  Tbi 
bill  expressly  negatives  the  first,  and  is  ^ect 
as  to  tne  second  ground.   There  being  no  aver- 


»:  Wlllard  Bq.  Jur. 
p.  284;  IlBw\es  v. 
I;  Vent.  120;  Divle 
II  Hod.  91,  pi.  16: 
;  Ooodwtn  v.  Chnf- 


death  taklns  place  before  It  Is  paid  or  itrjlifrtd. 
n  m 


lecatee  has  no  sutborltj  to  take 
bli  legacj  without  tbe  necutor's  bss< 
the  testator,  bj  bli  will,  expressi;  d 
shall  do  10 ;  lor  If  this  were  perniltttu.  >  >m>t<-i 
iDlsht  appoint  all  hli  elTecta  to  be  thus  takeo.  la 
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DartoD's  But.  2d  ed.  4 


peclflc  legatees,  dls- 
■  to  pay  creditors, 
to  left  tees  cannot 


Eveu  wbers  tbe  testator  br  bis  wUI  dlscbstftt 

debt,  It  ta  not  dlicbaraed  without  «zaeatai's  M- 

Dt,  for  same  reason.     Idem. 

Where  azeeutor  TOlontarllT  dlBebBTgea  ■  tmej, 
_j  cauDOt  afterwarda  malDtaln  a  bitl  to  compdUs 
legatee  to  reluod.  nnlesa  ft  beeomea  neceasarj  fsr 
tbe  discbane  ot  debts.  Davis  v.  Newman.  2  KA. 
rVn.)  604:  1  Eq.  Css.  Abr.  239;  Nori  v.  Roblsssa, 
1  Vtra.  M:  Newman  v.  Barton.  ■  Vem.  205;  C» 
piD  V,  Conpln,  2  r,  Wnia  202:  Orr  v.  Kalaa,} 
Vei.  Sea.  194:  Brlnbaoe  V.  Darcea.  B  Tannt.  141; 
Skjrlng  T.  QrtCDWood,  4  Barn.  A  C.  281. 
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ment  that  he  to  administered,  we  have  a  right 
to  assume  in  this  argument  that  he  did  not. 

How  else,  then,  can  the  plaintiff  claim  title 
to  the  slaves,  in  his  character  as  administrator 
of  William  J.  McCIanahant 

If  there  be  any  outstanding  valid  title,  legal 
or  equitable,  as  against  the  defendants,  it  must 
be  in  the  personal  representative,  or  next  of 
kin,  of  the  deceased  wife,  Elizabeth  Fauntle- 
roy  McClanahan,  and  if  so,  the  plaintiff  cannot 
maintain  this  suit.  2  Bl.  Com.  ed.  1847,  p. 
433;  Wallace  v.  Taliaferro,  2  Call,  447;  Up- 
shaw  V.  Upshaw,  2  Hen.  ft  Mun.  381. 

Third,  the  discovery  and  relief  prayed  for 
are  barred  by  lapse  of  time  and  the  statute  of 
limitations. 

Both  of  these  grounds  of  defense  may  be 
taken  advantage  of  by  demurrer.  Wisner  v. 
Bamet  et  al.  4  Walsh.  C.  C.  638,  639,  and 
cases  there  cited;  Humbert  v.  The  Rector  of 
Trinity  Church,  7  Paige,  106;  Dunlap  v.  Qibbs, 
4  Yerg.  04. 

The  limitation  to  an  action  of  detinue  in 
Alexandria  is  five  years.  See  Old  Revised 
Code,  ed.  1803,  p.  107.  And  it  is  the  settled 
doctrine  in  Virginia,  that  the  adverse  posses- 
sion of  a  slave  for  that  period,  acquired  with- 
out force  or  fraud,  confers  absolute  title.  New- 
by's  Adm'rs  v.  Blakey,  3  Hen.  &  Mun.  67; 
Taylor  v.  Beal,  4  Grattan,  03;  Ellmore  v.  Mills, 
1  Hayw.  412;  Halsey's  Adm'r  v.  Buckley,  2 
Hayw.  234;  Orr  et  al.  v.  Pickett  et  al.  8  J.  J. 
Marsh.  268;  Kegler  v.  Miles,  Martin  ft  Yerg. 
426;  Shelby  v.  Guy,  11  Wheat.  361;  Brent  v. 
Chapman,  6  Cranch,  358. 

The  sUtute  of  Virginia,  1  Revised  Code  (ed. 
1819),  p.  431,  sec.  48,  declares  the  estate  of  the 
life  tenant  forfeited  by  a  removal  of  slaves  out 
of  the  State. 

Assuming  the  removal  to  have  occurred  as 
stated  in  the  bill,  then  the  title  to  lavinia  was, 
by  the  forfeiture,  immediately  devested  out  of 
Sarah  Nutt;  and  the  party  in  remainder  might 
forthwith  have  maintained  detinue  for  the 
17  7*]  slave.  Wilkins  v.  ^Despard,  6  Term 
R.  112;  Roberts  v.  Withered,  6  Mod.  193;  S. 
C.  12  Mod.  92;  and  cases  there  cited.  Also 
reported  in  1  Salk.  226,  by  the  name  of  Roberts 
▼.  Wetherall. 

The  statute  of  limitation,  in  case  of  a  con- 
tingency, runs  from  the  time  the  contingency 
happens.  Fenton  v.  Emblers,  1  W.  Bl.  354. 
So  of  usury,  it  begins  to  run  the  instant  the 
money  is  paid.  6  Bac.  Abr.  Gwillim*s  ed. 
1844,  372.  And  in  actions  for  taking  insufficient 
bail,  from  the  return  of  non  est  inventus  on  the 
sxocution  against  the  principle.     Ibid.  p.  873. 

As  soon  as  a  trust  ceases,  action  accrues,  and 
the  statute  begins  to  run.  Green  v.  Johnson, 
3  Gill  ft  Johns.  380.  Trover  is  barred  after 
six  years,  though  the  plaintiff  was  ignorant  of 
the  conversion,  the  defendant  not  having  com- 
mitted any  fraud  to  prevent  the  plaintiff's  ear- 
lier knowledge.  Granger  v.  George,  7  Dowl. 
ft  Ryl.  729. 

If  an  executor  in  trust  for  another  neglects 
to  bring  his  action  within  the  time  prescribed 
by  the  statute,  the  cestui  one  trust  or  residuary 
legatee  will  be  barred.  Wych  v.  East  India 
Co.  8  P.  Wma.  309. 

The  statute  runs  in  favor  of  disseizors  and 
tortfeasors.    Harrison  v.  Harrison  at  at  1  Call, 
top  page  372,  dde  paga  428. 
It  Ii.  ed. 


In  all  cases  of  ooneurrent  Jurisdiction  at  law 
and  in  equity,  the  statute  of  limitations  is 
equally  obligatory  in  each  court.  2  Story's 
Eq.  Jur.  sees.  1620  and  1620  a;  6  Bae.  Abr. 
386. 

This  is  nothing  more  than  an  action  of  deti- 
nue in  the  form  of  a  suit  in  equity. 

The  lapse  of  time,  and  gross  laches  of  the 
parties  claiming  in  remainder,  should  of  itself 
be  a  complete  defense  to  the  claim. 

The  bill  is  multifarious.  On  this  point  it  is 
only  necessary  to  cite  1  Daniell's  Chan.  Prac. 
pp.  438  to  461  inclusive,  and  the  cases  there 
cited. 

Note. — Extract  from  1  Revised  Code  of 
ATirginia  (ed.  1819),  p.  431,  sec.  48:  '*If  any 
person  or  persons  possessed  of  a  life  estate  in 
any  slave  or  slaves  shall  remove,  or  voluntari- 
ly permit  to  be  removed,  out  of  this  Common- 
wealth such  slave  or  slaves,  or  any  of  their 
increase,  without  the  consent  of  him  or  her  in 
reversion  or  remainder,  such  person  or  persons 
shall  forfeit  every  such  slave  or  slaves  so  re- 
moved, and  the  full  value  thereof,  unto  the 
person  or  persons  that  shall  have  the  reversion 
or  remainder  thereof,  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court  { 

This  is  an  appeal  from  the  Circuit  Court  of 
the  District  of  Columbia,  and  County  of  Alex- 
andria. 

*The  bill  was  filed  by  the  administra-  [*178 
tor  of  Thomas  H.  McClanahan  against  the  de- 
fendants, to  obtain  possession  of  Lavinia,  a 
slave,  together  with  three  children,  Betsey, 
Polly,  and  Maria,  and  several  grandchildren, 
which  had  been  bequeathed  by  Elizabeth  Ed- 
wards to  Sarah  Nutt,  her  daughter,  for  life,  and 
after  her  decease  to  Elizabeth  F.  Nutt,  a  grand- 
daughter, the  wife  of  the  complainant's  in- 
testate. Elizabeth,  the  granddaughter,  died, 
leaving  the  intestate,  her  husband,  surviving, 
who  died  also,  leaving  Sarah,  the  life  tenant, 
surviving.    The  latter  died  in  1840. 

The  complainant  took  out  letters  of  admin- 
istration on  the  estate  of  the  husband,  Septem- 
ber 9,  1839,  and  afterward  upon  the  estate  of 
Elizabeth,  the  wife,  on  the  9th  of  November, 
1840,  and  filed  this  bill  in  April,  1845,  claiming 
that  the  property  and  right  to  the  possession 
of  the  slaves  bequeathed  to  the  wife  in  re- 
mainder became  complete  in  hiin,  as  the  repre- 
sentative of  the  estate  of  the  husband,  on  the 
death  of  the  life  tenant. 

The  defendants  demurred  to  the  bill,  and 
several  grounds  of  objection  have  been  taker 
under  the  demurrer. 

1.  That  there  is  no  averment  that  the  execu- 
tors of  Mrs.  Edwards  assented  to  the  legacy  to 
the  granddaughter,  so  as  to  vest  the  property 
in  the  legatee,  and  enable  the  personal  repre- 
sentative to  bring  the  suit.  Hairston  v.  Hall, 
1  Call,  188;  Smith  and  Wife  v.  Towne's  Adm'r, 
4  Mun.  191. 

The  whole  of  the  personal  estate  of  the  tes- 
tator devolves  upon  the  executor;  and  it  is  his 
duty  to  apply  it,  in  the  first  place,  to  the  pay- 
ment of  the  debts  of  the  deceased;  and  he  is  re- 
sponsible to  the  creditors  for  the  satisfaction  of 
their  demands  to  the  extent  of  the  whole  es- 
tata^  without  regard  to  the  teatator'a  having, 
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bj  the  will,  directed  that  a  portion  of  it  efaall 
be  applied  to  other  purposes.  Hence  the  neces- 
sity that  the  legatee,  whether  general  or  sped- 
fio,  and  whether  of  chattels  real  or  personal, 
must  first  obtain  the  executor's  assent  to  the 
legacy  before  his  title  can  become  perfect.  He 
has  no  authority  to  take  possession  of  the  leg- 
acy without  such  assent,  although  the  testator 
by  the  will  expressly  direct  that  ne  shall  do  so ; 
for,  if  this  were  permitted,  a  testator  might 
appoint  all  his  effects  to  be  thus  taken,  in 
fraud  of  his  creditors.  2  Williams  on  Exec- 
utors, p.  843,  ch.  4,  sec.  8,  and  cases  there  cited. 

But  the  law  has  prescribed  no  particular 
form  by  which  the  assent  of  the  executor  shall 
be  given,  and  it  may  be,  therefore,  either  ex- 
oress  or  implied.  It  may  be  inferred  from  in- 
direct expressions  or  particular  acts;  and  such 
constructive  permission  shall  be  eoually  avail- 
able. An  assent  to  the  interest  of  the  tenant 
for  life  in  a  chattel  will  inure  to  vest  the  inter- 
179*]  est  of  the  ^remainder,  and  eo  con  verso, 
as  both  constitute  but  one  estate.  So  an  assent 
to  a  bequest  of  a  lease  for  years  carries  with  it 
an  assent  to  a  condition  or  contingencv  annexed 
to  it;  and  it  may  be  implied  from  the  posses- 
sion of  the  subject  bequeathed  by  the  legatee 
for  any  considerable  length  of  time.  Ibid.  p. 
847,  and  cases. 

The  bill,  in  this  case,  contains  an  averment 
of  the  possession  of  the  subject  of  the  legacy 
b}'  the  life  tenant,  in  pursuance  of  the  bequest 
in  Che  will,  and  which  is  admitted  by  the  de- 
mUiTcr;  and,  upon  the  principles  above  stated, 
lays  a  sufficient  foundation  for  the  presump- 
tion, that  the  possession  was  taken  with  the 
assent  of  the  executors — a  presumntion  of  law 
from  the  facts  admitted,  and  which  assent  in- 
ured to  the  benefit  of  the  remainderman.  This 
ground  of  objection  is  not,  therefore,  well 
taken. 

2.  The  next  objection  is,  that  the  complain- 
ant has  shown  no  title  to  the  slaves  in  ques- 
tion, upon  the  face  of  the  bill. 

Because  the  interest  in  the  remainder  did  not 
vest  in  the  intestate,  the  husband,  before  his 
death,  so  as  to  make  the  property  a  part  of  the 
assets  of  his  estate,  to  be  administered  upon  by 
his  personal  representative.  He  survived  Eliza- 
beth, his  wife,  the  legatee  in  remainder,  but 
died  before  the  life  tenant,  and  therefore  had 
not,  and  could  not  have,  reduced  the  subject 
of  the  legacy  into  possession  in  his  lifetime. 

This  question  is  to  be  determined  upon  the 
laws  of  the  State  of  Virginia;  and,  on  looking 
into  the  course  of  the  decisions  of  the  courts 
in  that  State,  it  will  be  found  that  the  interest 
of  the  huslMmd  in  the  wife's  remainder  of  this 
species  of  property  is  placed  upon  the  footing 
of  an  interest  in  a  chose  in  action  of  the  wife, 
which  vests  in  the  husband,  if  he  survives, 
subject  to  be  reduced  to  possession  by  him,  if 
living  at  the  termination  of  the  life  estate,  and 
if  not,  by  his  legal  representative,  as  a  part  of 
his  personal  estate.  Dade  v.  Alexander,  1 
Wash.  30;  Wallace  et  ux.  v.  Taliaferro  et  ux. 
2  Call.  447,  470,  471,  490;  Upshaw  v.  Upshaw 
et  al.  2  Hen.  ft  Mun.  381,  389;  Hendren  v. 
Colgin,  4  Munf.  231,  234,  235;  Wade  v.  Boxley, 
etc.,  6  Leigh,  442. 

In  a  very  early  case  in  the  Court  of  Appeals, 
Akfa  F.  Alexander,  decided  in  1791,  it  was  re- 
Boivedf  m  feme  sole  being  eotitled  to  iti.'vti  loa 
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remainder  or  reversion,  and  afterwards  manr- 
ing,  and  dying  before  the  determination  of  the 
particular  estate,  the  right  vests  in  the  husband. 
The  President  (Pendleton)  stated,  that  this  was 
the  constant  decision  of  the  old  General  Couit 
from  the  year  1653  to  the  Revolution,  and  has 
since  been  confirmed  in  this  court,  in  the  cases 
of  Sneed  v.  Drummond,  *and  Hord  v.  [*180 
Upshaw,  and  that  it  had  become  a  txA  and 
settled  rule  of  property.  The  case  of  Wade  v. 
Boxley,  etc.,  decided  in  1834,  affirmed  the  same 
principle.  There  the  question  was  between 
the  surviving  husband  and  the  children  of  the 
deceased  wi&,  as  to  the  slaves  in  remainder, 
the  wife  having  died  before  the  life  tenant 
The  court  held  the  wife  took  a  vested  remain- 
der in  the  slaves,  which  at  her  death  devolved 
to  her  husband,  and  not  to  the  children. 

There  is  some  question  in  the  books  whether 
the  husband  can  bring  a  suit  in  his  own  name, 
or,  in  caae  of  his  death,  a  suit  can  be  brought 
in  the  name  of  his  personal  representative,  to 
reduce  to  possession  this  species  of  property 
after  the  termination  of  the  life  interest;  or 
whether  he  or  the  personal  representative,  ss 
the  case  ma^  be,  is  not  bound  to  take  out  let- 
ters of  administration  upon  the  estate  of  tiie 
wife,  and  bring  the  action  as  such  sdmin- 
istrator. 

That  the  husband,  and,  in  ease  of  his  death, 
his  personal  representative,  are  entitled  to  ad- 
ministration in  preference  to  the  next  of  Idn  to 
the  wife,  was  expressly  decided  in  the  case  of 
Hendren  v.  Colgin,  already  referred  to. 

In  the  case  of  Chichester's  Ex'r  v.  Vass*! 
Adm'r,  1  Munf.  98,  Judge  Tucker  expressed 
the  opinion,  that,  in  equity,  letters  of  admin- 
istration upon  the  estate  of  the  wife  were  un- 
necessary; and  he  referred  to  several  authori- 
ties in  England,  in  support  of  the  position, 
and  especially  the  case  of  Elliot  v.  ODllier,  3 
Atk.  528;  S.  C.  1  Wils.  168;  S.  C.  1  Vem. 
15.  See,  also.  Squib  v.  Wyn,  1  P.  Wms.  J78, 
880,  381 ;  Harg.  note  to  Co.  Lit.  351 ;  Whitaker 
V.  Whitaker,  6  Johns.  112,  117,  118. 

The  cases  of  Dade  v.  Alexander.  Robinson  t. 
Brock,  Drummond  v.  Sneed,  and  Wade^  v.  Box- 
ley,  etc.,  already  referred  to,  are  cases  in  whidi 
the  administration  of  the  wife's  estate  seemi 
to  have  been  dispensed  with. 

The  usual  course,  however,  is  to  take  out  let- 
ters; though  it  is  difficult  to  assign  a  reason  for 
the  requirement;  except,  perhaps,  to  give  the 
creditors  of  the  wife  a  remedy,  as  the  sorriT- 
ing  husband  is  liable  for  her  debts  in  this  rep- 
resentative character  to  the  extent  of  her  si- 
sets.  Heard  v.  Stamford,  Cases  Temp.  Tslh. 
173;  3  P.  Wms.  409;  2  Williams  on  Exeen- 
tors,  1083,  1084;  Gregory  v.  Lockyer,  6  Madi 
90.  These  are  limited  to  her  personal  estate, 
which  continued  in  action,  and  unrecovered  si 
her  death.  Beyond  this  he  is  not  responsible, 
after  her  decease,  no  matter  what  niay  hsYe 
been  the  estate  received  by  her.  2  WilUsmi 
on  Executors,  1084;  Went.  Off.  Executors,  369; 
and  cases  before  cited. 

In  this  case  the  complainant  took  out  letten 
of  administration  *upon  the  estate  of  [*181 
Elizabeth,  the  wife,  which  are  referred  te  it 
the  bill,  as  well  as  the  letters  upon  the  estate 
of  the  husband ;  but  there  ia  no  averment  of  a 
claim  to  the  possession  of  the  slaves  in  thst 
TV^ht,  the  claim  being  placed  exclusively  npos 
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kit  right  as  administrator  of  the  husband.  The 
bill  is,  probably,  defective  for  want  of  this 
averment;  but  as  it  is  defective  upon  another 
ground,  which  we  shall  presently  state,  it  is 
unnecessary  to  express  a  definitive  opinion  up- 
on this  one. 

The  will  of  Elizabeth  Edwards  bequeathed 
to  Sarah  Nutt,  her  daughter,  the  slave.  La- 
▼inia,  together  with  her  future  increase,  during 
her  life,  and,  at  her  death,  to  Elizabeth,  the 
granddaughter,  the  wife  of  the  intestate,  and 
to  her  heirs  forever.  And  the  daughter,  be- 
fore the  termination  of  the  life  estate,  and 
after  the  slave  came  into  her  possession,  sold 
her  to  one  Nicholas  F.  Blacklock,  residing  in 
the  city  of  Alexandria,  since  deceased,  leaving 
a  widow  and  three  children.  These  children 
and  the  husband  of  one  of  the  daughters  are 
made  defendants,  and  also  the  husband  of  the 
only  living  child  of  George  Ooleman,  who,  it  is 
charged,  purchased  Betsey,  one  of  the  chil- 
dren of  Lavinia,  and  William  D.  Nutt,  his  ad- 
ministrator. These  comprise  all  the  defend- 
ants. 

The  bill  prays  that  the  defendants  may  be 
decreed  to  make  restitution  of  the  slave  La- 
vinia, her  children,  and  grandchildren,  and 
also  to  make  compensation  for  the  services  of 
the  same  since  the  right  of  the  intestate  ac- 
crued: and,  further,  that  they  discover  the 
numbers  and  names  of  the  children  and  grand- 
children, and  the  person  or  persons  in  whose 
possession  they  are,  or  who  own  or  claim  them, 
or  either  of  them;  and  also  various  other  facts 
and  circumstances  tending  to  establish  the  title 
of  the  complainant  to  Lavinia,  and  her  increase, 
which  it  is  not  material  further  to  notice. 

The  ground  of  objection  upon  the  demurrer, 
in  this  part  of  the  case,  is,  that  there  is  no  di- 
rect or  positive  averment  in  the  bill  that  the 
defendants,  or  either  of  them,  have  any  interest 
in  the  slaves  in  question,  or  that  the  slaves 
themselves  are  in  their  possession,  or  under 
their  control,  or  in  the  possession  or  under  the 
control  of  either  of  them;  and  which  ground 
of  objection,  we  are  of  opinion,  is  well  taken, 
and  fatal  to  the  relief  prayed  for. 

There  is  not  only  no  direct  averment  of  pos- 
session or  control,  but  the  contrary  appears 
upon  the  face  of  the  bill.  It  is  charged  that 
Lavinia  and  her  daughter  Maria  reside  in  the 
town  of  Alexandria,  and  go  out  to  service,  ac- 
counting therefor  to  the  family  of  Nicholas  F. 
Blacklock,  for  and  in  behalf  of  the  widow, 
who  is  not  a  party  to  the  bill;  that  Polly  and 
182*]  her  children  Veside  in  the  city  of 
Washington,  with  persons  unknown;  and  that 
Betsey  and  her  children  are  either  in  the  actual 
possession  of  Richard  Davis,  the  husband  of 
the  daughter  of  George  Coleman,  deceased,  or 
under  the  control  of  William  D.  Nutt,  his  ad- 
ministrator. 

Possession  is  thus  shown  to  be  out  of  the  de- 
fendants, with  the  exception  of  Betsey  and  her 
children,  who  are  stated,  as  we  have  seen,  to 
be  cither  in  the  possession  of  Davis,  or  under 
the  control  of  Nutt. 

It  is  aoparent,  therefore,  upon  the  face  of 
the  bill,  that  the  complainant  nas  set  forth  no 
title  to  relief  against  these  defendants,  or  either 
>f  them,  whatever  may  be  the  right  which  he 
tuis  shown  to  the  slaves  themselves;  as  it  is  not 
iverred  that  they  or  either  ot  them  have  any 
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interest  in  the  slaves,  the  subject  matter  of  the 
■nit,  or  that  they  are  in  any  way  liable  to  ae- 
count  to  him  for  the  same,  or  ehargeable  for 
their  services. 

The  purchase  of  Lavinia,  by  Blacklock,  of 
the  life  tenant,  was  lawful,  and  vested  in  him 
the  title  and  right  to  her  service  and  increase, 
until  the  termination  of  that  estate,  in  1840. 
The  sale  by  him  of  Betsey  to  Coleman  was 
also  lawful ;  and  whether  or  not  the  others  con- 
tinued in  the  familv  and  belonged  to  him  at  his 
decease,  and  passed  to  the  widow  and  children, 
as  part  of  his  estate,  is  nowhere  stated  in  the 
bUl. 

There  is  no  averment  that  the  children,  who 
are  nuuie  defendants,  took  any  interest  in  them 
at  his  decease,  as  his  heirs,  next  of  kin,  or 
legatees;  and,  as  we  have  already  stated,  not 
even  so  much  as  possession.  The  only  allega- 
tion in  this  respect  is,  "that,  since  the  sale  to 
Blacklock  by  Mrs.  Nutt,  the  said  Lavinia  has 
had  a  numerous  increase,  to  wit,  children  and 
grandchildren,  most  of  whom  have  been  sold, 
or  otherwise  disposed  of,  as  your  orator  is  in- 
formed and  believes;  and  that  some  of  them 
are  now  going  at  large,  or  are  in  the  possession 
of  the  family  of  the  said  Blacklock;"  but  in 
the  possession  of  what  members  of  the  family, 
or  whether  in  the  possession  of  any  of  those 
who  are  made  defendants,  are  matters  left  alto- 
gether to  conjecture  and  surmise. 

The  same  vagueness  and  uncertainty  exist  in 
respect  to  the  charges  against  the  other  defend- 
ants. 

There  is  no  averment  that  Betsev  and  her 
children  belonged  to  Coleman  at  his  decease, 
and  passed  to  his  widow  and  children,  or  that 
they  had  any  interest  in  the  same,  the  only 
allegation,  in  this  respect,  being,  that  they  are 
said  to  be  in  the  possession  of  Davis,  the  son- 
in-law,  or  under  the  control  of  Nutt,  the  ad- 
ministrator. 

The  radical  vice  in  the  bill  is,  that  no  case  is 
made  out  ^against  these  defendants,  or  [*183 
either  of  them — no  foundation  laid  creating  a 
liability,  legal  or  equitable,  to  deliver  the  slaves 
to  the  complainant,  or  to  account  for  their 
value  or  services;  they  seem  to  have  been  made 
parties,  one  and  all,  as  witnesses  to  establish  a 
supposed  right  of  the  intestate  to  the  property, 
under  the  idea  that,  from  their  connection  with 
the  families  of  the  former  owners  of  the  life 
interest,  they  might  be  able  to  give  some  in- 
formation on  the  subject.  Story's  Eq.  PL 
sees.  234,  244,245,  610,  619;  Gooper^i  PL  41,  42; 
2  Johns.  Ch.  413. 

There  are  other  objections  taken  to  the  relief 
sought  in  this  form,  which  are  worthy  of  con- 
sideration ;  but  as  the  ground  above  stated  dis- 
poses of  the  case,  it  is  not  important  that  we 
should  examine  them. 

The  complainant  having,  in  our  judgment, 
failed  to  set  forth  any  foundation  for  relief, 
the  right  to  the  discovery,  which  is  claimed  as 
incidental,  of  course  fails  with  it.  Story's  Eq. 
PL  sec.  312  and  note;  17  Maine,  404;  3  Edw. 
107;  3  Beav.  284. 

The  decree  below  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  SUtei  foe  the  Diatriot  of  QaUimhvi.^ 
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kotden  ta  and  for  tha  Countj  of  A1ez«ndilA  On  the  next  d^j,  attnelj,  tin  flth  of  JoiMy 
uid  wma  uvutd  by  counHl;  on  coDaidarAtioii  18I&,  Scarborough  eonfesa^  a  judgnuat  li 
whcroof.  It  u  now  here  ordered,  adjudged  and  tavor  erf  Andrsw  Low  for  $87,634.50. 
decreed  bj  this  court,  that  the  decree  of  the  On  the  13th  of  May,  1820,  Scarborongh  a- 
aaid  Circuit  Court  in  thi^  cause  be,  and  the  ecuted  a  deed  in  fee-elmple  of  the  above  de- 
MUH  ia  hereby  affirmed,  with  coata.  ecribed  property  to  Hobert  laaae. 

On  the  ISth  of  November,  1820,  Scarborou^ 

—  —  waa  discharged  aa  an  iasolrent  debtor  by  the 

Chatham  County  Inferior  Court. 

CHARLOTTE  TAYLOR,  by  Jamea  U.  Walker,        On  tbe  Ed  of  January,  182S,  a  aale  of  Scar- 

her  next  Friend,  Appollaot,  bomugh'i  furniture  took  place  by  tbe  manhal, 

T.  under  an  executioD  which  had  been  issued  by 

JAlfBS  TAYLOR,  Julia  Scarborough,  Godfrey    virtue  of  a  Judgment  obtained  against  him  bj 

Bamsley  and  Julia,  his  Wife,  Joseph  Scar-   Andrew  Low.    Tbe  property  waa  all  purchatel 

borough   and   William   Scarborough,   Robert    t^  Isaac,  according  to  the  following  achedulL 

H.  Goodwin,  Norman  Wallaea,  and  Andrew    It   ia   inserted   here   for   the   purpoaa  of   be[ii| 

T.  Uillar.  compared  with  the  inventory  which  was  taka 

of  Isaac's  property  after  hia  death,  and  wUih 

Bquity— conveyanco  to  parents  by  female  child   will  be  stated  in  its  proper  place: 

just  of  ago— not  prima  fade  raid— set  aside.   -Andrew  Low  t.  William  Scarborough.— ['lit 

Uarahal'a  Sales. 

.l,V^.h'^4rSrt,':'*>n.1^V'Vn£L'^r^t     ^^E^t'SS:  To  femTJi^!' ^""v"T  "^ 
beneflt  ol  om  ofthoie  parents,  toanded  on  no  real    ^  '""^^  ■•«■  ^o  '^raltart  In  room  No.  1  ,_„  „ 

In  Its  pre«Dible  a  recital  ot  telM  lUtementa,  or-  ^  v„"'b*"'"  "  «"""<«»"■    ,^  „ 

dered  to  be  Set  aside,  and  tHe  propartj  reconvered  -^  S.™i™*«"/n  i;™V  ™m 

to  the  grantor.  "^  i."."".""  '"  '■'«■'  "•"»- 

The  principles  upon  wbleh  a  court  of  bqoI^  In- 
Isrferea  to  protect  peraoni  from  tindae  ana  la- 
proper  InSiienees  examined  and  stata& 


To    furniture    In    np-ataln 
paiasxe,    B,    clock    and 

To    Famltnre    la    boI.rooDi, 


SO  00 

THIS  was  an  appeal  from  the  Circuit  Conrt  *"  No.'"!".™.."?. .TT^ 'TITr    110  00 

of  the   United   SUtes   for   the   Diitriel  of  To    furniture    In    bedroom. 

IB4']      'The    bill    waa    Sled    in    the    Circuit  No.  S MOO 

Court  by  Charlotte  Taylor,  formerly  Charlotte  To    (ornltore    In    bcJ  raoni. 

Scarborough,  a  reaideut  of  the  BtaU  of  Now  To    (o™iti™"ln  'biii-rooil 

Jersey,  to  set  aside  a  deed  which  ah«  alleged  No.  6 10  in 

had  been  obtained  from  her  in  an  Illegal  and  To  kltcben  furniture S5  "0 

fraudulent     manner.      The     defendanta  ■   were  ?S  Slrr'wTndslg  i:--:     «»  M 

James  Taylor,  her  husband,  some  of  the  mem-  To  pair  carriage  liorioa  ....     100  oo 

bers  of   her  family,  Robert  M.  Goodwin,  who  To  saddle  horw 80  08 

iiad  became  the  trustee  under  tbe  deed  after  the  aaun  m 

death  of  WilUam  Taylor,  the  original  trustee,        ,     _  , ,    ,_,.    ._  ..,«™„f  «„  „.h. 

and  Wallace  and  Miller,  who  were  the  eiecu-  .J"  ^'^^^^'  V*^"'  ""  ^fT^*^\^J"i,J^ 

tor.  of  WillUm  Taylor,  the  original  trusUe.  V"""*;*  ^''?.  P°:1"1"k'^"1VI!,^!,.  l.n.,^.!^ 

Prior    to   the   yeir    rf    1818,  Villiam    Bear-  |^;  ^^„?.^'".Pt?»^L.?f,  "^""J  th- S™  ^ 

borough,  a  merchant  residing  in  Savannah,  be-  '°V  ''""^  ^^  ^''LT^f  ^  ^A  i  "^iS3 

came   eibarraaacd  in  his  aSair..   and    on    the  '^.^'1^"^^^:"^^^^,  ^■„.^    n™rt.  J 

8th  of  June  in  that  year  executed  a  mortgage  r^.V^*  JST'^t?!  t^  thf  fll.'V^I,  rf 

for  the  purpose  of  securing  his  indorsei.  ^n  lS^"P™  ''''  P'^''^  to  the  firm  the  nmi  rf 

«rt.iunot«itlw^dor«r.Wng  Andrew  £ow  'X7ha  26th  of   Augu.t,   1827,   Isaac  n»d. 

ft  Company, ^d  William   Taylor      The   flra  oontained  the  following  elaoie: 

V,  i,:^^;I^wTI£bS"iL^^:ro  h"dC^  j^s:^^r;  ^ch's;rotrs^*v:s 

ried      Winiam      Scarborough's      -Ur,.  .  and  -J  ^^'-^itHSd  K^Un'Tn^^^^^^ 

Ti!^™X.J^™„^™,».i  ™.i.*-j  „»  -.^.-  dwelling-house,    and    all    other    improvementi 

.,11'  ^T  J^   ^,«^f  S!?„^^1k  -«^;~  thereon?  which  formeriy  belonged  to  her  father, 

•tocki  uid  real  wtate,  amongst  which  w*.  the  inni.™   c...i»,»....k    n^  n/u.   TtmmA  «»».> 

Mto.mg  lot.    "ill  lint  lot  of  land,  aid  the  ™  t".,!°;;'?[°':;'''.riZ?.  i?^  .W 

kdidlogfaod  lo,p»..n..aU  thmon,  .Itn.l.d,  ;,S''!,;:"„°',5",S       '       ST.;,!,.,  ii  iJ 

St™l,  oa  Ih.  .oath  hj  a  atraat  or  h.a,  thirty  K;'  ^,.7"°,'^^  J^^  aad  [^  I. 

tet  Ida,  a.d  o.  Ih.  .a.t  a.d  «,uth  b,  Ih.  ''^''^iC^JZi^.  1827,  laaa.  dlad. 

lota  contlguoua  to  tha  larae,  eontain.as  ainety  i^r„i,\„„tL.  »«  ,..».^    1  .aTiJiiit.  _ 

taat  la  Irml,  aad  baing  tho  lot  aid  bolldlam  „f,'«"  Sf.T^w  Ta^jJ.iS     J.     IjSi 

OpFO.Ita    Mr    Daal.l    Atahkl..,    a.d    racalfj  SS„,S?    wJll.^     T.^w'    T.^T    SSS 

'■^._.  1 4...  „..  in;,,: D„'i ,^1.11  ■warborougn,     William    Taylor,     and    Nonaei 

erected  by  the  said  Will.am  Scarborough.  „^,i^^  to   whom    letter,   tcatamentaij  vsn 

Note.— When  a  deed  fi  wild  In  eqully  (or  treiiil.  jranted  on  the  17th  of  January,  1828. 

iDBanlt;.  drunneoneaa.  durtsB.  undue  Influence.  Im  On   the  Bth  of  January,   1828,   the  will  «m 

KXiff ;;M,n''.m°"„;K'i,r.s,".r,i''  TfirLi."" :"L '"■•  "v j.'-'i* 

•wwc  tnua  hair.    See  noU  to  l«  L.  eO.  U.  S.  *».  -^larlotta  Scarborough,  the  nioce   'and   ['IM 

■S040  Bommti  *. 
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deviser  of  the  deceased,  addressed  the  follow-  hsjn  Countjr;  and  wbereaa  the  eaid  CharloUe 

)iij{  letter  to  her  father,  William  Scarborough;  Scarborough,   to   whom   the    aforesaid    deviea 

„„             .           J  „  ,,.        u -«  was  made,  being  of  lawful  age,  and  being  de- 

-Mjr  ever-honored  Father,_lrom.  sense  of  ,             ,  m.^ing  or  carrySg  the  said  mar- 

mj    unworthm..,    I    an.    conmcri    that    lb.  ^.         „,„,„„{  ^^  eject,  a^Scordlog   to   the 

love  my  dear  onde  bore  me,  md  which  djcUW  ^     ,  ,,^„„  ,,  n,  ^u„  n„J,„   t.^ 

his  bequest  to  m.  m  h.s  lu,t  w.U    would  not,  j,g„,,rf  „  „          j,"^,  Hght,  Utli,  and 

eould  be  now  see  m,  conduct,  condemn  me  for  ^             ,^  „.j           '^     ,„  i™f,„',  th.l  pur- 

purenlng  the  fceline.  of  a  heart  slrongl,  and  „        this  InJentir.  witnesselh,  that  the 

emcnclj  devoted  ,n  aI«Mion  to  the  membera  £^charlolte.  In  consideration  of  the  premises, 

of  my  fsru.ly,    Havrng  arnyed  at  an  age  when  ^^   ,„„   „;„^   ,„,  ,^   alection' for   her 

.".f.      J-  Tl      Ll'^     '              ,       ?^S  "Id   beloved   mother,  Julia   Scarborough,   and 

of   that   which  bas   been   so  Benerou.lj   pl«rf  ,               j  brothira,  and  ahio  In  cone  deta- 

at  m;  d,ec„tiou,  I  unb,.,l..mgl,  follow  this  ,        ,    ^              ,  „„,'j„„       ^  j„  ,„  j.„j 

eontne   of   coudoet,   unb,..,d   by   any   control  „,  „.j  ^„,.^  ^;         ^,  ,^,  ^. 

whslsoeyer,  and  m  the  litarty  I  am  now  ua.ng  ^j      '                    ,         ^       j  ,     ^     ^ 

I  an,  acting  by  my  own  tree  will   dlclatedby  ^„„t^      ^.n   'p^t^,    bargained,    and 

my  fee  mgs  alone,  and  unknown  to  any  person.  ,j    ;a;„',^     conv.yol,    sAd    coJurmed,    snd 

ry"rig  '."tJ    he^'d  "^o^X  K  '  o    mJ  '>;  "»»  P""""  "^  »^"'.  ba.^l«.  "1  -ell, 

Biji  ri((uv  ™  ^"f  •»<"  K  "1"  ij  I        "„,,_,  ,'  releaM,   conTey,   uid   coDQrm,   unto   the   Mud 

CTeT-lRmented  unelc),  to  my  beloved  mother,  to  u/iin.™  t.„i™w    i.;.  i,..i_  ....{  ...,;.....    .11  k... 

b.   used  „d   eninyed  aa'her   u.,u...l™.bl.  ^J,"  tK'd 'St.S  ,ra.Tr ih^' sS^ 

nght,  dunng  h«  Hettaei   and  at   her  death  »^  •  ,   ^     n„,|„t,fore   described   and   set 

"f  '  \  :,.k           T-JJ;  l!?  ,S:Jr.~»i'  '•"■*  «'8e«'e'  "I"  U"  building,  and  improve- 

sisters,  brothers,  and  myself,  rny  nght  nperat-  «      «■                                appSrtenancee,    and 

SM.rothr.'e'^Srry'oS'fi'm  y""'"'"  ffi""  ?"■    '•  P"".  -'"«""  "'."'J'",'^ 

2-'..  thus  .nahing  a  transfer  of  .'.'-«  prop-  ^J    ^t's,  -Sui'TrTp  Zm'iuTlmS! 

jrly.  1  trust  my  much   loved   parent   yrill  JJ-  ,          p,.,,/ b„,,,.  a^  pHuls,  were  devised  to 

toowledBc  one  sl.ght  proof  of  my  mtituds  for  j„  '^j,  ,|^  ^j  Eoberl  Isaai,  as  hereinbefor. 

S    t  ,k°  l'.T^.  t  fw?.  ill   .1  J     Si  ■•'  'O'"-    To  1""  •»*  t"  'e'''  '!"  "'''  l°"  "' 

Moat   thnnkful   do  I   feel  for  beiiui  made   the    ,      .     ...     ..       ,,, _,.  . . _,.. 

simple  instramenl  of  accomplishing  the  will  ll  '""'■  ."'"',  'Jr„°''"  .J^S"'   "^ .XTK; 

bim  who  has  so  kindly  and  gmiermmly  placed  ?'-"■"■  ^'"'  ,'""•  "","'?  "''^»  ,T"'?'-  "j 

his  conldenc.  ta  me|  ind  Inking  thua.  con-  ?"';.??  ™,P?:i  ii?°,!';i."i'::^J:i:'''l,,S2 

lir  'a's*  nrr:;"'diJinte?.'s4"rd  k^  K  '""•  »"d  mKm"gi'£SoS^'?r/'d  d'^u^T 

Um   wai  pure,  a  i  sin  teres  tea,  via  nomnea  by    - .,     ,  .-,        _.       ,.!!'«.•     1.     ■_ 

•ny  future  expectation.  "«  »'"'  **™'  **  5"  '"*"'•'  ■"'*■  "^  V»'*  '" 

•h  wn,  dear'^Bir,  your  moM  ^ection»U  ud  f "{, '°-""'^;  °^  5?  "/.k"""!!;  w^i"*  'S'  *" 

_^:  TT  J  „„K*  ,  liable  for,  the  debts  of  the  laid  William  Scar- 

(raceiiu  oaugnwr.                        H„.,K.,™,-fc  borough,  her  uid  huiUtud;  and  from  and  after 

„ ,,    T„„^"}SJ^  R  Scarborough.  ^  ^^    j  ^  ^^  j  ,'i    Scarborough,  then 

Savumah.  January  10th,  1828.  j^  ^^j,^,  ^^^  ^^  ^^  j^^  ^^  ^^  ^J  ^^^^^_ 

On  the  E2d  of  January,  1828,  Charlotte  «ze-  of  aafd  Charlott*  Scarborough,  and  auch  of  her 

ented  the  deed  which  it  waa  the  object  of  the  brother*  and  aietera,  children  of  the  uid  Julia, 

present  suit  to  let  aaida.    It  redted  a  propoaed  aa  ahall  be  living  at  the  time  of  the  deceaae  of 

marriage    lettlement    of    1806,   and   then    pro-  tha  aaid  Julia  Scarborough,  equally  to  be  di- 

ooeded  aa  foUowi:  vided  between  them,  ihare  and  share  alike." 

"And   whereas,   from   neglect,  Uia  aaid  deed  The  deed  then  contained  a  covenant  for  fur- 

waa  not  recorded  in  Chatham  County  and  State  ther  asBuraneea,  'and  waa  executed  In  [*188 

t»f  GeorKia,  ftnd  whereu,  in  the  Tear  1819,  the  preaence  of   -Andrew  Low  and  John  Gnilmartin. 

•aid    WillLDia    Scarborough    having    failed    In  On  the  26th  of  January,  1828,  Scarborough, 

trade,  and  aome  doubta  having  been  auggetted  aa  a  qualifled  executor  of  the  eitate  of  laMC, 

as  to  the  validity  of  the  said  marriage  aettle-  exhlUted  an  inventory  to  the  court,  from  which 

ment,  from  the  omiasion  to  record  the  same  aa  the  following  la  an  eztraeti 

aforesaid,   tiie   said   William    Scarborough   did,  "In  the  houae  formerly  the  woperty  of  Wm. 

In    consequence    of    auch    doubt,    transfer    and  Scarborough,  and  bought  by  Robert  Isaac  at 

convey  all  his  right,  title,  and  tntereat.  If  any  Marshal's  sale*,  aa  per  hia  certifled  copy: 

remained  to  hira,  in  and  to  the  aforesaid  named    i-arnltnr*  In  room  No.  1 t^^O  00 

and    described    lota    of    land,   to    hii    principal  "  pasHge.   No.  3 SOS  ou 

187']    creditor,    'Robert   laaac,    of    Savannah,  Z  wJ™*;!S?„^-™™^n,; 'i 22;  S2 

Us  heirs  and  assigns,  in  part  satisfaction  of  his  •■          np-italra  iAiug«,  clock   and 

debt ;  and  whereas  the  said  Robert  laaao  hath  lamp 40  00 

recently  departed  this  life,  leaving  the  laat  will  Z  tad-SS  No" 2^ '00  00 

and  testament,  whereby  he  bequeathed  and  de-  »          bed-room  No'.  siill^I^I'I!"       12  00 

vised   to    the    said  Charlotte    Scarborough,   his  "  bed-room  No.  4 08  00 

niece,  all  his  right,  title,  and  Interest  In  tlie  said  "          ^SSn           "*  '"*'''*"'  "" 

lota  of  land,  the  dwelling -bouse  and  improve-  »          kliehen  ..!IX"11'.'X^X!!       JO  00 

meats  thereon,  together  with  the  plate,  fund-    Silverware 436  00 

mre  of  all   kinds,  hooka  and  print.  ll,„dn  !  av'tfi.",Sr,.'r.K'r'i«  .iSlS 

which  were  purchased  by  the  said   Robert  at  »100 " .V    2S0  00 

marshal's  tales,  in  tho  city  of  Savannah,  which  "Petit  De  Vlllers,  1 

Mid   laat   will    and   testament    baa    been    duly  "W.  Rose,                  lAppralaen." 

prcmd  befora  tha  Couit  el  OrdlMir  «l  Chat-  "J.  B.  Harbart,        I 

U  k  ad.  m                                                     tAVV 
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In  April,  1829,  Charlotte  Scarborough  mar- 
ried James  Taylor,  one  of  the  defendants  in 
the  present  suit.  They  removed  to  New  York 
to  reside,  in  1835,  and  afterwards  to  New  Jer- 
sey, where  the  complainant  resided  at  the  in- 
stitution of  this  suit.  Julia  Scarborough,  the 
mother  of  the  complainant,  resided  in  the  house 
in  question,  at  and  after  the  execution  of  the 
deed,  as  did  William  Scarborough,  the  father, 
with  occasional  absence,  until  1835,  when  he 
rented  it  to  Bamsley,  who  had  married  one  of 
his  daughters,  and  who  was  also  one  of  the 
defendants  in  the  present  suit. 

On  the  12th  of  June,  1838,  William  Scar- 
borough died. 

In  the  early  part  of  1840,  a  petition  was  filed 
in  the  Superior  Court  of  Chatham  County,  in 
the  names  of  the  different  branches  of  the  Scar- 
borough family,  stating  the  death  of  William 
Taylor,  the  trustee  under  the  deed,  and  pray- 
ing that  Robert  M.  Goodwin  might  be  appointed 
in  his  place;  which  was  accordingly  done.  To 
this  petition  the  name  of  Charlotte  Taylor  was 
signed  as  follows:  "For  Charlotte  Taylor, 
Joseph  Scarborough." 

189*]  *0n  the  4th  of  September,  1843, 
Charlotte  Taylor  filed  her  bill  against  all  the 
parties  enumerated  in  the  commencement  of 
this  statement. 

It  recited  the  devises  of  the  will,  stated  that 
•he  was  the  niece  by  marriage  of  Robert  Isaac, 
and  an  inmate  and  resident  of  his  family,  with 
whom  she  continued  to  reside  until  his  death, 
when  she  removed  to  the  residence  of  her  father 
and  mother,  being  the  house  devised  to  her  (the 
oratrix)  by  the  will.  It  then  averred,  that,  up- 
on her  return  to  the  family  of  her  parents,  her 
reception  was  harsh  and  unkind;  that  she  was 
charged  with  having  dictated  to  the  testator, 
Robert  Isaac,  the  disposition  of  the  property, 
with  ruining  the  prospects  of  the  family,  and 
breaking  the  heart  of  her  father.  The  biU  then 
proceed^  thus: 

"And  your  oratrix  further  showeth  unto 
your  honors,  that  day  after  day  your  oratrix's 
situation  in  her  father's  family  became  more 
and  more  unpleasant  and  harassing,  in  conse- 
quence of  their  unkind  and,  as  your  oratrix 
cnarges,  their  cruel  treatment  of  her;  that 
your  oratrix  was  at  the  time  an  infant  under 
the  age  of  twenty -one  years,  having  been 
bom,  as  your  oratrix  charges,  on  the  4th 
day  of  August,  in  the  year  of  our  Lord  1807; 
that  your  oratrix  was  closely  watched  by  her 
father,  mother,  and  sisters,  secluded  from  soci- 
ety and  the  advice  of  friends,  and  even  denied 
the  liberty  of  communicating  with  the  defend- 
ant, James  Taylor,  whom  your  oratrix  was 
then  under  an  engagement  to  marry;  that  your 
oratrix  was  importuned  and  urged  by  her 
mother,  with  the  advice  and  the  countenance 
of  her  father  to  relinquish  your  oratrix's  rights 
under  the  will  aforesaid,  and  to  settle  the  prop- 
erty on  your  oratrix,  her  mother,  brothers,  and 
sisters;  and  with  the  view  of  effecting  this  ob- 
ject, it  was  particularly  urged  that  the  said 
Robert  Isaac,  by  the  said  devise  and  bequest  in 
the  seventh  item  of  his  said  last  will  and  testa- 
ment, had  so  conveyed  the  said  property,  be- 
lieving that  your  oratrix  would  divide  the  same 
in  the  manner  proposed  by  your  oriEitrix's  par- 
e^tB  ta  before  stated,  although  vour  oratrix  at 
ibe  time  knew  that  the  lald  Booert  Imja  \isA« 
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for  A  considerable  time  preceding  his  death, 
borne  a  decided  antipathy  to  the  said  Julia 
Scarborough. 

"And  your  oratrix  further  showeth  nnto 
your  honors,  that,  when  in  answer  to  these  and 
other  repeated  importunities  most  onldndly 
pressed  upon  your  oratrix,  your  oratrix  would 
hesitate  or  refuse  to  enter  into  and  yield  to  the 
proposed  arrangement,  your  oratrix's  reluctance 
and  refusal  would  be  ascribed  to  the  infiuence 
of  the  said  James  Taylor,  who  was  described  to 
be  a  merciless,  grasping  man,  who  would  sacri- 
fice anything  for  a  gain. 

•"And  your  oratrix  further  showeth  [•IJO 
unto  your  honors,  that  when  again,  in  reply  to 
the  urgent  importunity  of  the  said  Julia  Scar- 
borough, your  oratrix  inquired  of  her  what  your 
oratrix  should  do,  your  oratrix,  after  a  confer- 
ence between  the  said  Julia  and  William  Scar- 
borough, was  informed  that  your  oratrix  should 
address  a  letter  to  the  said  William  Scar- 
borough, to  the  effect  that,  supposing  the  said 
Robert  Isaac  had  intended  the  property  should 
be  divided  between  your  oratrix,  her  mother, 
sisters,  and  brothers,  your  oratrix  wished  that 
he,  the  said  William  Scarborough,  would  con- 
sent that  your  oratrix  should  so  have  the  prop- 
erty disposed  of  that  the  said  Julia  Scar- 
borough should  have  it  during  her  life,  and  that 
after  her  death  it  thould  be  divided  between 
your  oratrix,  her  two  sisters  and  two  brothers. 

"And  your  oratrix  further  showeth  unto 
your  honors,  and  expressly  char^t,  that  at 
this  stage  of  the  matter  your  oratrix  sought  an 
interview  with  the  said  James  Taylor,  and, 
after  relating  to  him  the  circumstances  above 
detailed,  asked  his  opinion  and  advice  as  to 
the  duty  of  your  oratrix  in  the  premises,  and 
that  his  reply  was,  in  substance,  that  individn- 
ally  he  cared  nothing  about  the  course  your 
oratrix  might  pursue,  as  he  was  well  off,  and 
that  he  would  never  meddle  with  a  copper  of 
the  value  of  the  property,  but  advised  yoor 
oratrix,  as  she  valued  her  own  interest,  not  to 
yield  to  the  arran^ment  proposed  bj  the  par 
enta  of  your  oratrix. 

"And  your  oratrix  further  showeth  unto 
your  honors,  that  at  the  time  referred  to  the  af- 
fairs of  the  said  William  Scarborough  were  in  a 
very  deranged  and  embarrassed  condition;  that 
he  was  utterly  unable  to  pay  his  debts ;  and  thstj 
as  a  consequence,  his  family  having  but  very 
small  resources  independently  of  him,  their 
pecuniary  situation  was  pitiable  and  distressfaif  | 
and  that,  urged  by  his  consideration,  by  the  ua- 
happiness  and  even  misery  which  your  oratrix 
was  suffering  from  the  treatment  of  the  family 
and  their  importunity,  and  infiuenced,  too,  by 
the  hope  that  her  marriage  with  the  said  Jamei 
Taylor  might  thereby  receive  the  consent  of  hff 
parents,  your  oratrix  finally  yielded,  and  wrote 
the  letter  to  her  father,  reciting,  in  substanee, 
as  your  oratrix  charges,  that  the  said  Julia  and 
William  Scarborough  were  to  bare  the  houses 
furniture,  etc.,  during  their  lives,  and  that  at 
their  death  the  plate,  with  the  crest  of  the  family, 
was  to  be  given  to  vour  oratrix's  brothers  u 
their  share,  and  the  house  and  lots  divided  be- 
tween your  oratrix  and  her  sisters.  Your  oratrix 
charges  the  above  to  have  been  the  anbstaoee 
of  the  writing,  but  that  she  cannot  now  asetf* 
tain  the  particulars,  as  the  original  draft,  wlM 
'waa  kft^t  bf  *your  oratrix,  waa  da-  [*lfl 

Howard  •• 
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■troyed  by  fire  in  tbe  dty  of  New  York  in  the 
year  1836." 

The  bill  then  proceeded  to  state  that  a  deed 
was  drawn  up,  which  she  signed,  without  read- 
ing or  hearing  it  read;  that,  so  far  from  the 
marriage  settlement  upon  her  mother  being  an 
inducement  to  the  execution  of  the  deed,  as  is 
alleged,  she  now  finds,  in  the  recital,  she  had 
■over  at  that  time  heard  of  any  such  marriage 
settlement;  but,  on  the  contrary,  the  deed  was 
extorted  from  her  by  the  most  unfair  and  fraud- 
ulent means,  and  was  executed  by  her  as  the 
price  of  peace  with  her  father,  mother,  and 
family. 

The  bill  then  stated  the  marriage  of  the  ora- 
irix  with  James  Taylor,  on  the  2JBth  of  April, 
1820;  that  she  had,  soon  afterwards,  used  all 
the  means  in  her  power  to  convince  her  hus- 
band that  the  deed  was  fraudulent  and  invalid, 
but  that  he  objected  to  family  disputes  about 
property,  and  averred  that  his  own  individual 
property  and  means  of  support  were  sufficient 
for  his  family.  It  then  stated  that  she  did  not 
discover  the  amount  of  injustice  which  had 
been  practiced  upon  her  until  the  year  1839, 
when  she  discovered  that,  under  the  deed,  in 
case  she  died  before  her  mother,  her  children 
would  be  cut  off  from  all  share  in  the  property. 
It  then  stated  the  death  of  Taylor,  the  trustee, 
and  the  appointment  of  Goodwin  in  his  place, 
and  averred  that  she  was  entirely  ignorant  of 
the  use  of  her  name,  which  was  signed  to  the 
petition  without  her  authority. 

The  bill  then  stated  that  Godfrey  Bamsley 
had  intermarried  with  her  sister,  Julia  Scar- 
borough, and  resided  for  a  long  time  in  the 
house  in  question;  that  he  had  committed  waste 
upon  the  floods  and  chattels  bequeathed  to  her 
(the  oratnx),  had  sold  or  otherwise  disposed  of 
a  considerable  portion  of  the  stock  of  liquors, 
and  that  waste  had  also  been  committed  by 
Julia  Scarborough,  the  mother;  that  Bamsley 
knew  that  the  oratrix  had  a  claim  to  the  per- 
sonalty; that  she  had  applied  to  Goodwin,  the 
trustee,  to  come  to  an  account  with  her,  which 
he  had  refused  to  do. 

The  biU  then  contained  a  number  of  interrog- 
atories for  the  defendants  to  answer;  prayed 
that  the  deed  might  be  decreed  fraudulent  and 
void,  and  that  the  defendants  might  come  to 
an  account  with  her,  and  that  the  real  estate, 
goods,  chattels,  plate,  furniture,  books,  prints, 
rents,  and  profits,  might  be  decreed  to  be  the 
•eparate  property  of  the  oratrix,  not  subject  to 
the  debts  or  liable  to  the  creditors  of  her  hus- 
band, James  Taylor,  etc.,  etc. 

Sundry  intermediate  steps  were  taken  to 
bring  the  defendants  all  into  court,  which  it  is 
192*]  not  necessary  to  mention.  At  ^length 
they  all  came  in  and  answered,  except  Ji3ia 
Scarborough,  the  mother  and  Joseph  Scarbor- 
ough, against  which  two  parties  an  order  was 
obtained,  taking  the  bill  pro  confesso. 

Robert  M.  Goodwin,  the  tnistee,  filed  his 
answer  on  the  6th  of  November,  1843,  admit- 
ting the  existence  of  the  trust  deed,  and  that  it 
was  under  his  control;  and  stating  that  he  con- 
•ented  to  act  at  the  request  of  Horace  Sistare, 
who  married  the  complainant's  sister,  and  of 
Joseph,  her  brother,  and  that  be  supposed  he 
was  acting  with  her  consent,  not  only  because 
bar  brother  signed  her  name  to  the  petition  for 
his  appointment,  bat  beeanaa,  in  conversationa 
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with  her,  she  never  expressed  the  least  objee- 
tion  to  the  appointment.  That  William  Taylor 
left  no  accounts,  never  having  interfered  with 
the  propertv,  or  received  it  into  his  possession, 
or  any  of  the  rents,  issues,  or  profits,  the  same 
being  left  in  the  custody  or  possession  of  the 
cestuis  que  trust  entitled  thereto.  He  denies 
that  the  trust  deed  was  made  by  compulsion  or 
undue  means,  or  that  it  was  made  by  her  when 
under  age;  but,  on  the  contrary,  avers  that  the 
same  was  made  freely  and  voluntarily,  and  that 
she  was  then  of  full  age,  as  would  more  fully 
appear  by  a  letter  written  by  her  to  her  father, 
dated  10th  January,  1828,  a  copy  of  which  he 
annexed  to  his  answer. 

The  answer  of  the  executors  of  William  Tay- 
lor was  filed  6th  November,  1843,  and  states 
that  they  do  not  believe  their  testator  acted  as 
trustee,  though  he  mav  have  assented  to  the 
trusteeship;  that  they  have  never  seen  any  ac- 
count of  his  as  trustee,  and  do  not  believe  he 
left  any;  for  he  regarded  the  matter  as  a  mere 
family  arrangement,  and  left  everything  in  the 
hands  of  the  cestui  que  trust,  then  entitled  to 
the  use  of  the  same.  They  deny  the  right  of 
the  complainant  to  call  on  them  for  an  account 
of  the  personal  property  conveyed  in  trust,  be- 
cause by  the  trust  deed  Julia  Scarborough,  who 
is  still  living,  has  the  use  of  it  for  life;  nor  can 
they  give  any  account  of  said  property,  or  the 
rents  and  profits  of  the  real  estate,  because  the 
said  real  and  personal  property  never  passed 
into  the  hands  of  their  testator  in  his  lifetime, 
nor  into  their  control  or  possession  since  his 
death,  but  had  always  been  in  the  possession 
and  management  of  Julia  Scarborough,  the 
cestui  que  trust,  entitled  to  the  same  under  the 
deed. 

The  joint  answer  of  Godfrey  Bamsley  and 
Julia,  his  wife,  was  filed  19th  February,  1844, 
and  in  substance  states  that  the  complainant 
always  called  her  mother's  house  her  home,  and 
lived  as  much  there  as  with  her  uncle;  that 
she  was  not  an  infant  at  the  time  of  the  execu- 
tion of  the  deed,  having  been  bom  on  the  4th 
of  August,  1806;  that  they  do  not  know  of  any 
'consideration  other  than  that  stated  in  [*198 
the  deed;  that  Julia  Scarborough  lived  on  the 
premises  at  the  time  of  its  execution,  and  that 
William  Scarborough  sometimes  resided  in 
Darien,  and  sometimes  on  the  premises,  until 
1833,  after  which  he  generally  resided  on  the 
latter;  and  that  complainant  never,  as  far  as 
they  know,  pretended  to  have  any  claim  there- 
to; and  as  late  as  April  or  May  last,  1843, 
when  defendant,  Julia  Bamsley,  in  consequence 
of  rumors  which  had  reached  her,  asked  com- 
plainant "if  it  was  true,  as  she  had  been  in- 
formed, that  she  (the  complainant)  intended  to 
attempt  to  set  aside  said  deed,"  she  stated,  "she 
had  no  such  intention."  They  deny,  as  utterly 
and  entirely  untrue,  the  statement  of  the  com- 
plainant of  unkind  treatment  by  her  family, 
and  never  heard  or  knew  of  any,  or  of  any  im- 
portunity or  coercion  used  towards  her  to  in- 
duce her  to  sign  the  deed;  that  they  always  be- 
lieved the  execution  of  the  deed  was  the  free, 
voluntary  act  of  the  complainant,  and  intended 
to  fulfill  the  design  of  Robert  Isaac,  whose  title 
they  insist  is  more  than  doubtful,  in  conse- 
quence of  the  marriage  settlement  of  1805;  that 
the^  are  advised  that  the  said  deed  was  and  is 
Tahd,  aa  between  the  parties  ta  the  same,  and 
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therefore  William  Scarborough  could  not  make 
any  conveyance  to  Robert  uaac;  and  that  he 
always  held  the  premises  subject  to  the  mar- 
riage settlement,  and  that  they  have  alwavs 
heard  it  in  the  family,  and  so  believe,  that  the 
complainant  executed  the  deed  freely  and  vol- 
untarily, with  a  view  to  carry  out  the  wishes 
and  intentions  of  her  uncle,  which  would  have 
otherwise  been  defeated.  They  further  allege 
that  no  marriage  settlement  between  the  com- 
plainant and  her  husband  was  ever  executed, 
and  he  having  been  recently  declared  bankrupt, 
any  interest  which  she  may  have  in  the  prop- 
erty, or  any  claim  against  them,  belongs  to  the 
saia  James  Taylor,  or  his  assignee  in  bank- 
ruptcy. The  answer  then  explains  the  defend- 
ant Godfrey  Bamsley's  actings  and  doings  with 
respect  to  the  property. 

The  answer  of  James  Tavlor.  the  husband 
of  the  complainant,  admitted  all  the  material 
facts  charged  in  the  bill,  and  stated  that  before 
the  marriaffe  he  had  advised  her  not  to  execute 
the  deed,  believing,  from  her  representations, 
that  she  was  unkmdly  treated  by  the  family; 
that  he  had  been  requested  by  William  Scar- 
borough to  be  a  witness  to  the  execution  of  the 
deed,  but  declined  to  be  so,  and  that  his  belief 
of  the  unhappy  situation  of  the  complainant 
operated  u]^n  him  in  a  great  measure  to  con- 
summate his  engagement  to  marr^  her  twelve 
months  prior  to  the  period  before  utended. 

Sevenu  witnesses  were  examined  on  the  parts 
of  the  complainant  and  defendants.  The  fol- 
194*]  lowing  were  the  answers  of  *the  sub- 
scribing witnesses  to  the  deed,  viz.,  Andrew 
Low  and  John  Guilmartin,  touching  its  exe- 
cution. 

Andrew  Low: 

"To  the  fourth  direct  interrogatory  the  wit- 
ness answering  saith:  I  was  intimate  in  the 
family  of  the  late  William  Scarborough,  both 
before,  in,  and  after  1828;  I  was  a  subscribing 
witness  to  the  signing  of  the  deed,  and  after  it 
was  signed  the  complainant  expressed  to  me 
that  she  was  then  satisfied,  and  was  glad  that 
she  had  done  it,  or  words  to  that  effect. 

"To  the  fifth  direct  interrogatory  the  wit- 
ness answering  saith:  I  was  present,  as  stated 
before,  at  the  execution  of  the  deed;  it  is  im- 
possible, at  this  distance  of  time,  to  remember 
all  that  then  transpired,  but  this  I  am  certain 
of,  that  the  complainant  knew  the  contents  of 
the  deed,  and  approved  of  it;  in  fact,  as  I  have 
before  said,  she  nerself  told  me  so. 

"To  the  fourth  cross-interrogatory  the  wit- 
ness answering  saith:  I  became  acquainted 
with  the  circumstances  I  have  stated,  relative 
to  the  property,  from  my  personal  intimacy 
with  William  Scarborough  and  his  family,  and 
upon  my  connection  in  business  with  the  late 
Robert  Isaac.  I  was  a  subscribing  witness  to 
the  deed  at  the  instance  of  William  Scarbor- 
ough. 

"To  the  fifth  cross-interrogatory  the  witness 
answering  saith:  I  do  not  Iniow  by  whom  the 
deed  was  drawn;  the  other  subscribing  witness 
was  Mr.  Guilmartin;  he  was  requested  to  be  so 
by  William  Scarborough.  There  was  a  change 
of  one  of  the  witnesses  of  the  deed,  in  conse- 
quence of  James  Taylor,  who  had  previously 
arranged  to  be  a  witness,  declining  to  be  so 
after  his  arrival  at  William  Scarboroudi's 
house,  fw  tJbat  purpoM.  I  do  not  T«meim>er 
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that  he  gave  any  reason  for  declining.  The 
parties  present,  when  the  deed  was  executed, 
were  the  complainant's  father  and  mother,  and 
the  witnesses.  I  did  not  see  or  hear  the  com- 
plainant read  the  deed,  but  I  was  then,  and  still 
am,  satisfied  that  she  knew  the  contents,  and 
approved  of  it. 

"To  the  sixth  cross-interrogatory  the  witness 
answering  saith:  I  do  not  recollect  the  ques- 
tion being  put  to  the  complainant,  whether  she 
knew  the  contents  of  the  deed,  nor  do  I  recol- 
lect whether  any  consideration  money  was  of- 
fered; if  there  was,  it  was  a  piece  of  coin,  prob- 
ablv  a  dollar,  in  the  usual  way,  in  such  cases; 
I  think  I  was  in  William  Scarborough's  house 
about  two  hours  previous  to  signing  the  deed, 
and  left  soon  after. 

"To  the  seventh  cross-interrogatory  the  wit- 
ness answering  saith:    James  Taylor,  now  the 
husband  of  the  complainant,  had  been  asked  by 
Mr.  Scarborough  to  attest  the  deed  as  a  wit- 
ness, and  he  consented  to  go  with  me  to  the 
house  for  that  purpose;  *after  closing  [*195 
our  place  of  business,  I  asked  him  to  accompany 
me;  he  said  he  would  soon  follow  me,  whica  be 
did;  he  did  not  express  himself  opposed  to  tht 
execution  of  the  deed,  that  I  am  aware  of;  I 
certainly  never  heard  him.    It  waa  not  known 
or  understood  by  me,  that  he  was  under  an 
engagement   to   marry   the   complainant;   the 
previous  vear  there  was  something  of  the  kind 
spoken  of,  but  he  and  the  complainant  had  dis- 
agreed, and  I  was  given  to  believe  that  it  was 
afi  broken  off.    At  the  dissolution  of  the  part- 
nership of  Low,  Taylor  ft  Company,  in  1894 
or  1835,  James  Taylor  was  largely  indebted  oe 
private  account  to  the  said  firm;  and  sometime 
in  1836  I  granted  him  a  dischar^  from  the  said 
debt,  in  consideration  of  his  giving  up  to  me 
every  description  of  property  Monging  to  him- 
self and  his  wife,  except  his  household  fumi- 
ture,  which  I  allowed  him  to  retain;  he  did  not 
at  this  time  mention  to  me  that  he  or  his  wife 
had  any  claim  to  the  property  in  question,  or  I 
should  have  claimed  it  in  conformity  with  oar 
agreement.     I  had  never  heard  of  his  makmg 
any  claim  to  the  property  conveyed  bT  the  said 
deed,  or  any  part  of  it,  until  advised  of  it  br 
William   Robertson,   under   date   of   ths  16ti 
February,  1844." 

John  Guilmartin: 

"To  the  first  direct  interrogatory  the  witiiem 
answers  and  says,  that  his  name  and  handwrit- 
ing is  to  the  instrument  as  a  witness,  and  tint 
he  subscribed  as  a  witness,  at  the  instance  ol 
William  Scarborough,  the  deed  now  presated 
to  him,  being  the  original  deed  from  comphun- 
ant  to  Wm.  Taylor,  in  trust. 

"To  the  second  direct  interrogatory  the  wit- 
ness answers  and  says,  he  cannot  sav  positively 
he  does,  but  it  strikes  him  that  there  was  a 
question  or  two  asked  Miss  Charlotte  Seartior- 
ough,  vis.,  whether  it  was  with  a  free  will;  be 
does  not  recollect  the  time;  but  that  he  does 
not  recollect  that  Andrew  Low,  senior,  wts 
present  when  he  came  in ;  Mr.  Scarborough  ssid 
ne  had  sent  for  witness,  as  such  to  a  deed  from 
Miss  Scarborough  to  her  mother,  of  propoty, 
which  as  a  dutiful  child  she  had  made.  Wit- 
ness asked  Miss  Scarborough  if  it  was  her  vol- 
untary act.  Mr.  Lowe  replied,  that  witness  wis 
called  in  to  witness  the  deed,  and  for  no  otte 
purpose;  she  did  not  read  the  deed,  or  hstr  it 
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read  in  witness's  presence.  It  was  executed 
at  Mr.  Scarborouni's  house.  In  West  Broad 
Street- 

At  the  April  adjourned  Term  of  1846,  the 
cause  came  up  for  argument  before  the  Circuit 
Court,  when  Uie  bill  was  dismissed. 

The  complainant  appealed  to  this  court. 

It  was  arffuc^  by  Mr.  Holmes  for  the  appel- 
lant, and  lEc.  Johnson  (Attomey-Qeneral)  for 
the  appellee. 

196*]  *Mr.  Holmes  first  remarked  upon  the 
lapse  of  time,  which  he  contended  was  not  suf- 
ficient to  bar  a  recovery.  3  Atk.  658;  2  Eden, 
285;  2  Story's  £q.  sees.  1520,  1521;  1  Howard, 
180;  4  Howard,  560. 

The  points  raised  by  the  pleadings  in  behalf 
of  complainant,  for  cancellation  of  the  deed, 
were: 

1.  Duress. 

2.  Want  of  consideration 

8.  Fraud,  growing  out  of  the  relation  of  the 
parties  as  parent  and  child,  trustee  and  cestui 
que  trust. 

1.  Duress.  [Mr.  Holmes  commented  upon 
the  evidence  in  the  case,  to  establish  this.] 

2.  Want  of  consideration.  It  is  admitted 
that  mere  inadequacy  of  price  is  not  of  itself  a 
distinct  ground  of  relief  m  equity.  But,  under 
peculiar  circumstances,  it  may  amount  to  such 
fraud  as  will  be  relieved  against.  1  Stoiy's  Eq. 
sec  246;  1  Desaus.  Eq.  Rep.  651;  11  Wheat.  124. 

3.  The  relation  of  the  parties;  and, 

1st.  Of  parent  and  chfld.  All  contracts  and 
conveyances,  whereby  benefits  are  secured  by 
children,  to  their  parents,  are  objects  of  jeal- 
ousy. 1  Story's  £q.  Jur.  sec.  310;  2  Atk.  85, 
258;  4  Wash.  C.  G.  397;  12  Peters,  253;  2 
Johns.  G.  252. 

2d.  The  relation  of  trustee  and  cestui  que 
trust.  Taylor,  the  grantee  in  trust,  and  Scar- 
borough, were  two  of  the  executors  of  the  will 
of  IsMc.  The  will  was  proved  only  five  days 
before  the  execution  of  the  deed.  Executors 
are  trustees  for  legatees.  1  P.  Wms.  544,  575; 
1  Story's  Eq.  sec.  322;  7  Ves.  166;  1  Story's 
Eo.  sec.  423;  10  Peters,  639. 

Both  executors  and  ordinary  trustees  are  pro- 
hiUted  by  the  rules  of  courts  of  equity,  from 
considerations  of  general  policy,  from  dealing 
with  those  whose  interests  are  intrusted,  dur- 
ing the  continuance  of  the  fiduciary  relation.  1 
Story's  Eq.  sees.  321,  322;  Hatch  v.  Hatch,  9 
Ves.  292;  1  Johns.  Ch.  497,  620;  4  Johns.  Ch. 
803;  7  Johns.  Ch.  174;  I^win  on  Trustees,  376, 
Willis  on  Trustees,  163;  Fonbl.  Eq.  book  2, 
aec.  7,  and  notes;  1  Madd.  Ch.  110  et  seq.  2 
Madd.  Cli.  132;  Sugden  on  Vendors,  421  to 
436;  Wormley  v.  Wormley,  8  Wheat.  421;  I 
Peters,  C.  C  364;  4  Desaus.  654;  Ex-ps^ 
Bennett,  10  Ves.  381,  385,  386;  14  Ves.  91, 
273;  13  Ves.  47. 

The  case  of  Hatch  v.  Hatch,  9  Ves.  292, 
proves  that  the  rule  of  prohibition  extends  to 
conveyances  without  consideration  of  money, 
as  for  friendship,  kindness,  and  regard,  etc., 
etc  And  it  is  settled  in  Ex-parte  IB^nett,  10 
Ves.  393,  that,  in  order  to  set  aside  the  sale,  it 
is  not  necessary  to  show  that  the  trustee  has 
made  any  advantage  And  see  I  Story's  Eq. 
sec  822. 

107*]  *The  conduct  of  the  executors  hav- 
ing been  a  breach  of  trust,  it  is  unnecessary  to 
consider  tlie  distinction,  if  any  really  exists,  be- 
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tween  actual  and  constructive  fraud.  There  Is 
no  difi'erence,  legally,  in  the  degree  of  the 
fraud,  and  the  distinction  is  between  the  same 
kind  of  fraud,  one  supported  by  evidence  of 
actual  imposition,  and  the  other  being  inferred 
from  circumstances.  In  neither  case  does  the 
court  re^rd  the  morality  or  immorality  of  the 
transaction.  Ex-parte  Bennett,  10  Ves.  393;  8 
Wheat.  463.  All  such  cases  are  forbidden  by 
"the  morality  and  policy  of  the  law,  as  it  is 
administered  in  courts  of  equity."  Michoud  v. 
Girod,  4  Howard,  503. 

The  whole  doctrine  on  this  subject  has  been 
condensed  and  illustrated  by  this  court,  in  the 
case  of  Michoud  v.  Girod,  4  Howard,  503.  The 
case  is  too  recent  to  require  any  particular 
examination.  There  the  executors,  being  them- 
selves co-heirs  and  legatees,  bought  the  estate 
of  their  testator  at  a  public  sale  judicially 
ordered,  denied  any  fraud  in  fact  or  inten- 
tion, declared  that  the  purchases  were  right- 
fully made  for  a  fair  pnce,  and  yet  this  court 
say,  in  reference  to  such  a  transaction,  that  "an 
executor  or  administrator  is  in  equity  a  trustee 
for  the  next  of  kin,  legatees,  and  creditors,  uid 
that  we  have  been  unable  to  find  any  one  well 
considered  decision,  with  other  cases,  or  any 
one  case  in  the  books,  to  sustain  the  right  of 
an  executor  to  become  the  purchaser  of  the 
property  which  he  represents,  or  anv  portion 
of  it,  though  he  has  done  so  for  a  fair  price, 
without  fraud,  at  a  public  sale."  Ibid.  553, 
557.  This  language  covers  the  whole  ground 
contended  for,  though  the  purchase  in  that 
case  having  been  per  interposition  personam 
was  the  reason,  probably,  why  the  court  de* 
clared  that  it  "carries  fraud  on  the  face  of  it." 
And  in  the  same  case  this  court,  commenting 
upon  Davoue  v.  Fanning,  said:  "The  inquiry 
in  such  a  case  is  not  whether  there  was  or 
was  not  fraud  in  fact.  The  purchase  is  void, 
and  will  be  set  aside  at  the  instance  of  the 
cestui  que  trust,  and  a  resale  ordered,  on  the 

S round  of  the  temptation  to  abuse,  and  of  the 
anger  of  imposition  inaccessible  to  the  eye  of 
the  court."    Ibid.  657. 

It  would  be  difficult  in  principle  to  recog- 
nise a  distinction  between  Davoue  t.  Fanning 
and  the  case  at  bar.  In  that  case  a  purchase 
was  made  per  interposition  personam  for  the 
wife  of  the  executor;  here  a  voluntary  convey- 
ance (by  which  is  meant  a  conveyance  without 
consideration)  is  taken  to  one  executor  for  the 
benefit  of  the  wife  of  another — that  is,  for  the 
benefit  of  that  other,  and  who  himself  pro- 
cured the  conveyance  to  be  made.  If  Scar- 
borough had  taken  the  conveyance  directly  to 
himself,  or  through  Taylor,  the  executor,  for 
his  own  benefit,  *such  a  transaction  [*198 
could  not  stand.  Will  it  be  permitted  to  stand, 
his  wife  being  the  cestui  que  trust  for  life? 

[Mr.  Holmes  then  argued  that  the  marriage 
settlement,  which  was  stated  in  the  deed  to  be 
one  of  the  considerations  thereof,  had  been 
treated  by  all  parties  for  a  long  time  as  a  void 
instrument;  and  then  proceeded  to  examiae 
the  doctrine  of  estoppel  as  applicable  to  the 
case.] 

If,  then,  for  any  of  the  reasons  assigned — 
duress,  the  relation  of  the  parties,  fraud  actual 
or  constructive— the  deed  of  complainant  can- 
not be  upheld  as  a  family  compromise,  between 
I  which  and  the  present  case  there  is  not  the 
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least  analogy,  tbe  (juestion  then  recurs,  To 
what  relief  is  complainant  entitled? 

1.  She  is  entitled  to  have  the  deed  can- 
celled. 

2.  To  an  account  of  the  personal  property, 
and 

3.  To  an  account  of  the  rents  and  profits  of 
the  real  estate  from  the  executors  of  William 
Taylor,  the  trustee,  and 

4.  To  a  settlement  of  the  entire  fund  upon 
trustees  for  her  separate  use  during  life,  and 
after  her  death  to  her  children,  or  such  other 
equitable  settlement  as  the  court  may  decree. 

Mr.  Johnson,  for  the  appellees,  contended: 
1.  That,  as  it  is  now  admitted  that  complain- 
ant was  of  age  at  the  time  the  deed  of  22a  Jan- 
uary, 1828,  was  executed  by  her  to  William 
Taylor,  the  character  of  the  said  deed  takes  it 
out  of  the  principles  by  which,  in  certain  cases, 
deeds  are  in  equity  considered  void,  because  of 
the  relations  oi  the  parties  to  the  same.  Pratt 
v.  Barker,  1  Sim.  1;  2  Cond.  Eng.  Ch.  1; 
Hunter  v.  Atkyns,  8  Cond.  Eng.  Ch.  303,  313, 
321;  Tendril  v.  Smith,  2  Atk.  86;  Manners  v. 
Banning,  2  Eq.  Cas.  Abr.  282;  Smith  v.  Low, 

I  Atk.  490;  Cory  v.  Cory,  1  Ves.  Sen.  19; 
Brown  v.  Carter,  6  Ves.  876;  Hotchldss  v. 
Dickson,  2  Bli^.  348;   Tweddell  v.  Tweddell, 

II  Cond.  Eng.  Ch.  1-8;  Jenkins  v.  Pye,  12  Pet. 
241,  253. 

n.  That  if  the  deed  was^it  any  time  within 
such  principle,  the  long  acquiescence,  with 
knowledge,  derives  the  grantor  of  the  right 
to  avoid  it  on  that  ground.  Peck  v.  Randall, 
1  Johns.  166;  Mooers  v.  White,  6  Johns.  Ch. 
872;  2  Story's  Eq.  736;  Elmendorff  v.  Taylor, 
10  Wheat.  168,  169,  171;  Bank  of  United 
States  V.  Daniels,  12  Pet.  32;  Foster  v.  Hodg- 
son, 19  Ves.  186;  Gregory  y.  Gregory,  Coop. 
801 ;  Prevost  v.  Grata,  6  Wheat.  497. 

ni.  That  there  is  no  evidence  of  duress  in 
fact,  or  of  undue  influence,  or  of  fraud;  that 
the  deed  was  in  all  respects  a  fair  and  proper 
deed,  being  supported  by  the  consideration  of 
love  and  affection;  and  if  that  of  itself  was  not 
199*]  sufficient,  it  is  valid  *by  reason  of  the 
marriage  contract  between  the  father  and 
mother  of  the  complainant,  of  the  18th  April, 
1806,  which  was  omitted  to  be  recorded  in 
Georgia,  where  the  property  lay. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  object  of  the  complainant  below  (the 
appellant  here),  as  disclosed  in  her  bill,  is  to 
vacate  the  deed,  executed  on  the  22d  day  of 
January,  1828,  by  her  before  her  marriage,  con- 
veying to  William  Taylor  in  trust  for  the  use 
of  the  mother  of  the  grantor  for  life  (exempt 
from  the  debts  of  her  father),  and  after  the 
death  of  her  father  and  mother,  for  the  use 
in  equal  portions  of  the  said  grantor,  and  of 
her  brothers  and  sisters,  all  the  property  real 
and  personal  which  was  given  to  the  said 
grantor  by  the  will  of  her  uncle  Robert  Isaac, 
whose  will  is  made  an  exhibit  in  the  cause  and 
referred  to  in  the  deed. 

The  grounds  on  which  this  deed  is  impeached 
are  the  following:  "That  it  was  founded  on 
no  real  consideration;  was  executed  during  the 
non-age  of  the  complainant,  and  whilst  she  was 
Jiving  in  the  family  of  her  parents;  that  it  was 
extorted  from  her  by  faUe  representaUona, both 
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as  to  her  filial  duties,  and  her  rights  to  ths 
property  left  her  by  her  uncle;  and  of  extreme 
urgency  and  harsh  treatment  on  the  part  of  her 

garents,  to  procure  its  execution;  and  of  ths 
ope,  by  a  compliance  with  their  importunities, 
of  reconciling  her  jparents  to  her  marriage  with 
her  husband,  which  marriage  they  had  thereto- 
fore opposed.  The  objection  of  non-age  must 
be  surrendered  in  this  investigation,  it  ^ing  as- 
certained that  the  complainant  was  some  few 
months  over  majority  when  the  deed  was  exe- 
cuted. The  other  allegations,  as  resting  upon 
the  proofs  in  the  cause,  and  upon  the  law  u 
applicable  to  them,  remain  for  consideration. 

The  rules  of  law  supposed  to  control  the 
contracts  of  parties  who  do  not  stand  upon  a 
perfect  eouality,  but  who  deal  at  a  disadvan- 
tage on  the  cue  side,  whether  applicable  to  the 
relations  of  parent  and  child,  trustee,  and  cestui 
que  trust,  attorney  and  client,  or  principal  and 
agent,  have  been  laid  down  in  various  cases  in 
the  courts  both  of  England  and  of  our  own 
country.  To  trace  these  rules  to  the  several 
cases  by  which  they  have  been  propounded 
would  be  an  undertaking  rather  of  curiositj, 
than  of  necessity  or  usefulness  here,  as  the  ex- 
tent to  which  this  court  has  applied  them,  or 
is  disposed  to  apply  them  in  cases  resembling 
the  present,  may  be  found  within  a  familiar 
and  direct  range  of  inquiry.  They  are  aptly 
exemplified  by  the  late  Justice  Story,  in  his 
treatise  on  Equity  Jurisprudence,  Vol.  I.  sec 
307,  where,  speaking  of  frauds  which  ''arise 
from  some  peculiar  confidence  or  fiduciary  re- 
lation between  the  parties,'*  *he  re-  [*200 
marks:  "In  this  class  of  cases  there  is  often 
found  some  intermixture  of  deceit,  imposition, 
overreaching,  unconscionable  advantage,  or 
other  mark  of  direct  and  positive  fraud.  Bat 
the  principle  on  which  courts  of  equity  act  in 
regard  thereto  stands  independent  of  any  such 
ingredients,  upon  a  motive  of  public  policy; 
and  it  is  designed  in  some  degree  aa  a  protec- 
tion to  the  parties  against  the  effects  of  over- 
weening confidence  and  self-delusion,  and  the 
infirmities  of  hasty  and  precipitate  judgment 
These  courts  will  therefore  often  interfere  in 
such  cases,  where,  but  for  such  peculiar  rela- 
tions, they  would  wholly  abstain  from  granting 
relief,  or  grant  it  in  a  very  modified  and  ab- 
stemious manner."  He  proceeds  (sec.  306): 
"It  is  undoubtedly  true,  that  it  is  not  upoa 
the  feelings  which  a  delicate  and  honorable  msi 
must  experience,  nor  upon  any  notion  of  dis- 
cretion, to  prevent  a  voluntary  gift  or  other 
act  of  a  man  whereby  he  strips  himself  of  his 
property,  that  courts  of  equity  have  deemed 
themselves  at  liberty  to  interpose  in  cases  of 
this  sort.  They  do  not  sit,  nor  affect  to  sit,  in 
judgment  upon  cases  as  custodes  monim,  en- 
forcing the  strictest  rules  of  morality.  Bat 
they  do  sit  to  enforce  what  has  not  insptly 
been  called  a  technical  morality.  If  eonfidraee 
is  reposed,  it  must  be  faithfully  acted  upon, 
and  preserved  from  any  intermixture  of  impoii- 
tion.  If  influence  is  acquired,  it  must  be  kept 
free  from  the  taint  of  selfish  interests,  and  con- 
ning, and  overreaching  bareains.  If  tbe  neani 
of  personal  control  are  given,  they  must  be 
always  restrained  to  purposes  of  good  faith 
and  personal  good.  Courts  of  equity  will  sot, 
therefore,  arrest  or  set  aside  an  met  or  eoa* 
tract,  merely  becanae  a  maa  of  more  bosor 
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would  not  have  entered  into  it.  There  must 
be  some  relation  between  the  parties  which 
compels  the  one  to  make  a  full  discovery  to  the 
other,  or  to  abstain  from  all  selfish  projects. 
But  when  such  a  relation  does  exist,  courts  of 
equity,  acting  upon  this  superinduced  ground, 
in  aid  of  general  morals,  will  not  suner  one 
party,  standing  in  a  situation  of  which  he  can 
avail  himself  against  the  other,  to  derive  ad- 
vantage from  that  circumstance."  Applying 
the  principles  thus  annunciated  and  drawn 
from  an  extensive  collection  of  the  English 
cases  to  the  relation  of  parent  and  child,  and 
to  transactions  occurring  in  that  relation,  the 
same  author  remarks  (sec.  309) :  "The  natural 
and  just  influence  which  a  parent  has  over  a 
child  renders  it  peculiarly  important  for  courts 
of  justice  to  watch  over  and  protect  the  inter- 
eats  of  the  latter;  and  therefore  all  contracts 
and  conveyances,  whereby  benefits  are  secured 
by  children  to  their  parents,  are  objects  of  jeal- 
ousy, and  if  they  are  not  entered  into  with 
scrupulous  good  faith,  and  are  not  reasonable 
SOI*]  under  the  circumstances,  they  will  *be 
aet  aside,  unless  third  persons  have  acquired  an 
interest  under  them." 

The  same  principle  has  been  clearly  put  by 
Justice  Washington,  in  the  case  of  Slocum  and 
Wife  V.  Marshal,  2  Wash.  G.  C.  400,  where, 
in  stating  that  case,  he  remarks:  "The  grantor, 
a  young  lady  who  from  her  birth  had  not  but 
on  one  occasion  left  the  roof  of  her  father — 
bound  to  him  by  the  strong  ties  of  filial  aflTec- 
tion — accustomed  to  repose  in  his  advice  and 
opinion  the  most  unbounded  confidence,  and  to 
consider  his  request  ever  as  equivalent  to  a 
command — ^ia  informed  bv  him  that  a  certain 

Eortion  of  her  property  had  been  conveyed  to 
im  by  her  mother,  but  that  the  same,  from 
some  lesal  objection,  had  failed  to  take  effect. 
She  is  then  requested  to  confirm  this  title,  and 
at  the  same  time  is  assured  by  her  father,  that 
his  design  in  obtaining  this  confirmation  is  to 
promote  her  interest  as  well  as  his  own.  She 
reflects  upon  the  proposal,  and,  influenced  by 
the  double  motive  of  promoting  her  own  in- 
terests and  that  of  her  father,  and  of  fulfilling 
the  intentions  of  her  dead  mother,  she  makes 
the  conveyance."  He  proceeds:  "A  transac- 
tion attended  by  such  circumstances  will  natur- 
ally excite  the  suspicions  of  a  court  of  e<]u- 
ity."  It  has  been  insisted  that,  for  the  prm- 
ciples  just  stated,  the  sanction  of  this  court 
cannot  be  avouched;  but  that,  on  the  contrary, 
they  have  been  weakened,  if  not  rejected,  by 
the  doctrines  ruled  in  the  case  of  Jenkins  v. 
Pye,  12  Peters,  241.  The  peculiar  features  of 
the  last  named  case,  which  may  in  some  re- 
spects distinguish  it  from  the  one  now  under 
consideration,  and  be  thought  to  bring  it  less 
obviously  within  the  principles  above  stated, 
need  not  be  pointed  out;  but  we  inauire  what 
are  in  truth  the  doctrines  ruled  in  the  case  in 
12  Peters;  and  whether  they  are  not  substan- 
tially, nay  literally,  those  propounded  by  Jus- 
tices Story  and  Washington.  In  the  case  of 
Jenkins  v.  Pye,  this  court  refuse  to  adopt  the 
rule  which  they  said  had  in  the  argument  been 
assumed  as  the  doctrine  of  the  English  Chan- 
cery, viz.,  that  a  deed  from  a  child  to  a  parent 
should,  upon  considerations  of  public  policy 
arising  from  the  relation  of  the  parties,  be 
deemed  void.    They  deny,  indeed,  that  this  fs 


the  just  interpretation  of  the  English  decisions 
relied  on,  but  declare  that  all  the  leading  cases 
they  have  examined  are  accompanied  with 
some  ingredient  showing  undue  infiuence  exer- 
cised by  the  parent,  operating  upon  the  fears 
or  hopes  of  the  child;  and  showing  reasonable 
groimds  to  presume  that  the  act  was  not  per- 
fectly free  and  voluntary  on  the  part  of  the 
child.  But  the  court,  whilst  they  deny  that  a 
deed  from  a  child  to  a  parent  should  prima 
facie  be  held  absolutely  void,  as  unequivocally 
declare  that  "it  is  undoubtedly  *the  [*202 
duty  of  courts  of  equity  carefully  to  watch  and 
examine  the  circumstances  attending  transac- 
tions of  this  kind,  when  brought  under  review 
before  them,  to  discover  if  any  undue  infiuence 
has  been  exercised  in  obtaining  the  conveyance." 
Between  the  doctrine  here  ruled  and  the  prin- 
ciples stated  by  Justices  Story  and  Washington, 
no  difference,  much  less  any  contradiction,  can 
be  perceived.  For  why  this  watchfulness,  thus 
enjoined  as  a  duty,  this  severe  and  peculiar 
scrutiny  as  applicable  to  contracts  between  par- 
ent and  child,  but  that  they  are  justly  "objects 
of  jealousy,"  rendered  so  by  the  relation  of  the 
contracting  parties — a  relation  aptly  and  na- 
turally productive  of  powerful  infiuence  on  the 
one  hand,  and  of  submission  on  the  other — 
subjecting  such  transactions  to  presumptions 
never  attaching  a  priori  to  contracts  between 
parties  standing  upon  a  perfect  equality. 

And  now  let  the  character  of  the  contract 
under  consideration,  and  of  the  circumstances 
surrounding  the  execution  of  that  contract,  be 
subjected  to  the  test  rationally  and  justly  im- 
posed bv  the  rules  above  stated. 

This  IS  a  contract  between  parent  and  child, 
operating  by  its  terms  exclusively  for  the  bene- 
fit of  the  former,  and  to  the  prejudice  of  the 
latter;  for  it  transferred  from  her  a  valuable 
interest,  by  the  very  terms  of  the  transaction 
admitted  to  be  legally  and  absolutely  hers,  and 
by  the  same  terms  transferred  it  without  the 
shadow  of  an  equivslent  received  or  proffered; 
and  for  which,  the  testimony  conclusively 
shows,  none  could  possibly  be  given.  Thus 
far  the  provisions  of  the  contract. 

With  regard  to  the  circumstances  attending 
and  surrounding  its  execution.  It  is  shown 
that  the  grantor  in  this  deed,  though  of  age, 
had  little  more  than  attained  to  majority;  t^t 
she  was  living  in  the  house  with  her  parents — 
her  only  home;  and  may  fairly  be  presumed  to 
have  been  liable  to  the  infiuence  of  feelings 
and  habits  which,  in  the  absence  of  contraven- 
ing evidence,  would  control  the  depositions 
and  conduct  of  a  youthful  female  thus  situated. 
She  might  be  moulded  to  almost  anything,  in 
compliance  with  the  earnest  wishes  (with  her 
habitually  yielded  to  as  commands)  of  her  par- 
ents. Those  parents,  who  once  had  lived  in 
affluence  and  luxury,  had,  with  all  the  habits 
and  necessities  whidi  such  a  condition  natural- 
ly creates,  by  commercial  reverses  been  brought 
to  indigence;  from  the  date  of  the  purchase  by 
Robert  Isaac  of  the  property  in  dispute,  had 
been  permitted  by  him  to  occupy  and  enjoy  it. 
In  fact,  it  was  apparently  their  only  means  of 
shelter  or  support.  In  this  state  of  the  family 
Robert  Isaac  by  his  will  bestowed  the  whole  of 
this  property  upon  the  complainant;  and  it  has 
been  *argued  that,  with  her  knowledge  [*203 
of  ^he  situation  of  her  parents,  the  impulses  ol 


eo3 


BUPBBME  Ck>UBT  OF  THK  UNITED  BtATIB. 


1850 


(ilial  iuty  and  affection  might  of  themselves 
have  formed  a  sufficient  groundwork  for  the 
complainant's  conveyance.  However  hazard- 
ous it  might  be  to  prescribe,  as  a  rule  of  right 
or  of  property,  imperfect  obligations  which  the 
law  does  not  originally  enforce,  this  argument 
can  be  deemed  satisfactory  in  instances  only  in 
which  the  motives  supposed  to  enter  into  such 
obligations  are  shown  to  have  been  free  and 
unconstrained  in  their  operation.  In  the  pres- 
ent instance,  too,  independently  of  the  influ- 
ences which  will  be  shown  to  have  been 
brought  to  bear  upon  the  transaction,  it  is 
thought  that  the  injunctions  of  filial  duty  and 
affection  would  have  demanded  something  less 
than  the  surrender  of  all  possessed  by  the 
grantor;  and  would  have  been  satisfied  with  a 
concession,  as  to  which  there  probably  would 
never  have  existed  a  difficulty — one,  indeed, 
that  seems  to  have  been  assented  to  in  practice 
— ^the  occupation  and  enjoyment  of  the  prop- 
erty during  their  lives,  by  the  parents  of  the 
grantor.  Nay,  it  would  seem  that  proper  par- 
ental tenderness,  and  solicitude  for  the  welfare 
of  the  child,  or  the  true  principles  of  rectitude 
and  fairness,  would  have  permitted  nothing 
beyond  this.  And  in  the  estimate  of  motives 
which  may  have  led  to  the  transaction  under 
review,  it  should  not  be  without  weight,  that 
this  same  filial  duty  and  affection,  however 
commendable  in  themselves,  and  however  their 
spontaneous  action  may  be  recognized  and  bind- 
ing, strengthen  the  probability  of  their  being 
converted  into  means  of  wrong  and  oppres- 
sion; and  this  very  probability  it  is  which  chal- 
lenges the  duty  of  watchfulness  and  jealousy 
in  the  courts,  in  scanning  the  transactions  of 
those  whose  peculiar  situation  exposes  them  to 
danger  from  such  means. 

Immediately  after  the  death  of  Robert  Isaac, 
it  seems  that  the  various  appliances  designed  to 
withdraw  from  the  complainant  the  fruits  of 
the  bounty  of  her  affectionate  uncle  were  put 
into  strikingly  active  operation.  Directly  fol- 
lowing the  death  of  Isaac,  it  is  charged  m  the 
bill,  came  the  urgency  of  the  complainant's 
family,  and  their  reproaches  against  her  for 
having  intercepted,  as  they  said,  the  bounty 
which  but  for  her  would  nave  flowed  to  the 
family;  and  for  having  dictated  to  her  uncle 
the  diRposition  of  his  property;  thereby  having 
ruined  their  prospects,  and  broken  the  heart  of 
complainant's  father.  The  natural  effects  of 
such  appeals  upon  the  feelings  of  an  affection- 
ate and  sensitive  girl,  or  even  upon  a  spirit 
awake  to  the  impulses  of  pride  alone,  can  easily 
be  comprehended.  Then,  as  is  alleged,  was 
the  reluctance  of  the  complainant  to  despoil 
herself  of  her  property  ascribed  to  the  avarice 
204*]  of  her  intended  husband;  *and  then, 
too,  amidst  her  perplexity  and  distress,  upon 
consultation  between  both  her  parents,  was 
suggested  to  her  the  device  of  a  letter  from  her, 
declaring  her  belief  of  the  wish  of  the  testator, 
Isaac,  to  bestow  the  property  for  the  benefit  of 
the  family;  and  asking  the  consent  of  the 
father  of  the  complainant  to  a  settlement  of 
the  property  in  conformity  with  such  a  wish. 
Although  these  allegations  are  not  supported 
by  direct  statements  of  witnesses,  yet  the  in- 
trinsic evidence  flowing  from  other  conduct  of 
the  parties  to  these  transactions,  and  that  pre- 
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impart  to  the  above  allegations  a  force  equal,  if 
not  surpassing,  tliat  which  an  explicit  narrative 
by  witnesses  could  give  them.  And  here  it  is 
worthy  of  remark,  that  the  will  of  Robert  Isaac 
contains  no  expression  nor  hint  of  a  desire,  or 
intention,  that  the  property  should  go  accord- 
ing to  the  supposition  assumed;  or  according  to 
the  provisions  of  the  deed  subsequently  exe- 
cuted. This  circumstance  alone  should  be  one 
of  controlling  influence,  even  if  the  testator 
could  be  regarded  as  a  person  of  a  capacity 
and  character  of  the  most  inferior  grade.  But 
none  can  fail  to  perceive,  from  the  proofs  io 
this  cause,  that  the  testator  was  a  man  of  in- 
telligence and  sagacity,  extensively  practiced  in 
the  business  of  life.  He  strongly  declares  hit 
affection  for  his  niece,  and  as  clearly  gives  to 
her,  and  to  her  only,  the  property  m  dispute. 
What  room  is  here  for  assuming,  that  othen, 
and  not  this  niece,  were  the  chief  objects  of  his 
bounty?  Such  an  assumption  ia  forbidden  by 
every  rule  of  law,  or  of  common  sense;  it  goes 
very  far,  of  itself,  to  stamp  with  fraud  and  con- 
trivance the  means  resorted  to  in  order  to  di- 
vert that  bounty  to  other  ends. 

We  will  next  consider  the  letter  (Exhibit  A, 
filed  with  the  answer  of  Goodwin)  addressed  bj 
the  complainant,  then  Charlotte  Scarborough, 
to  her  father;  concocted,  as  is  alleged  by  the 
complainant,  between  her  parents,  as  prepar- 
atory and  introductory  to  the  wrong  about  to 
be  consummated;  in  which  letter  she  profc 


her  readiness  and  her  desire  to  settle  the  prop- 
erty derived  from  her  uncle  to  the  uae  of  her 
parents  for  their  lives,  and  after  their  deaths  to 
the  use  of  all  the  children  equally.  The  will 
of  Robert  Isaac  was  admitted  to  probate  on  the 
0th  day  of  January,  1828,  and  amongst  the 
persons  who  qualified  as  executors  of  tluit  will, 
were  William  Scarborough,  the  father  of  the 
complainant,  and  William  Taylor,  the  trustee 
in  the  deed  now  sought  to  be  vacated.  These 
men,  the  depositaries  of  the  solemn  trust  re- 
posed in  them  by  Isaac — fully  capable  of  com- 
prehending his  will,  and  one  of  them  austaining 
the  further  obligation  of  a  parent  to  protect  the 
interests  of  this  *young  woman — make  [*Ses 
themselves  the  ready  instruments  to  betray  this 
confidence,  and  this  in  violation  of  the  clearest 
language  in  which  their  duty  could  possibly 
have  been  prescribed.  How  far  thia  condnd 
can  be  excused  or  palliated  under  the  pretext 
of  duty  to  Mrs.  Scarborough,  founded  on  the 
alleged  marriage  contract,  or  on  any  aupposed 
intention  of  Isaac  flowing  from  the  saaie 
source,  will  hereafter,  be  shown  in  the  condnet 
of  Scarborough  and  Taylor  in  reference  to  thh 
very  property,  when  dealing  with  it  for  their 
own  personal  advantage.  Thia  conduct  wiD 
furnish  a  most  efficient  clew  in  unrayeling  the 
texture  of  the  deed  in  question. 

On  the  10th  of  January,  1828,  the  day  tat- 
ceeding  the  probate  of  the  will  of  Robert  Issse, 
was  written  the  letter  above  mentioned  frosi 
Charlotte  Scarborough  to  her  father.  It  seem 
impossible  to  resist  the  evidence  furnished  bj 
this  singular  production,  that  it  waa  a  fabriei- 
tion,  designed  to  conceal  the  very  facts  end 
circumstances  which  it  palpably  betrays.  Io 
the  first  place,  it  may  be  inquired  why  nA  § 
letter  should  be  written,  and  whether  it  wooU 
be  usual  or  probable  in  a  transaction  betwica 
l^t«oiiA  thus  situated,  if  dictated  solely  by  u 

HsMiejEdl. 


1860 


Tatlob  f .  Tatlob  r  al 


806 


admitted  sense  of  propriety,  and  sanctioned  by 
a  willingness  of  both  the  parties  to  it.    Can  we 
accredit  the  probability  of  a  formal  diplomatic 
communication   from   a   daughter  just   grown, 
to  her  father,  residing  under  the  same  roof,  to 
justify  an  act  which  they  both  believed  it  a 
sacred  duty  to  perform?    Again,  let  us  look  at 
the  declaration  here  so  anxiously  and  pompous- 
ly paraded,  that,  in  the  act  about  to  be  per- 
formed by  this  daughter,  she  "was  unbiased 
by  any  control  whatsoever;  and  that,  in  the 
liberty  she  was  then  using,  she  was  acting  by 
her  own  free  will,  dictated  bv  her  feelings  alone, 
and  unknown  to  any  person,''  and  we  shall  per- 
ceive an  apprehension,  or  consciousness  of  sus- 
picions,   which    it    was    believed    the    simple 
transaction   itself   would   neither   prevent   nor 
allay.    Here  are  the  very  clausuln  inconsuetse 
pointed  to  in  Twyne's  case,  as  the  sure  badges 
of  that  which  they  are  intended  to  hide.   Vniy 
should  this  young  woman  have  taken  such  de- 
liberate pains  to  declare,  and  to  place  as  it  were 
on  record,  a  history  of  her  motives — her  entire 
exemption  from  persuasion,  authority,  or  even 
advice,  in  what  she  was  about  to  do  in  obe- 
dience to  affection  and  a  sense  of  duty  T  If  these 
had  constituted  the  real  incentive  to  her  act, 
would  they  have  left  room  for  one  thought  or 
aurmise   of  dishonor,  connected   with   the  ob- 
jects of  that  affection  and  duty?    Such  sus- 
picions and  surmises  are  rather  the  offspring  of 
colder   calculation,  and   of  the   "compunctious 
▼iaitings"   that   wait   on  contemplated   wron^. 
And  again,  in  the  concluding  paragraph  of  this 
206*]  ^letter,  may  be  seen  a  strong  corrobora- 
tion of  this  charge  in  the  complainant's  bill,  of 
the  painful  and  discreditable  imputations  which 
have  been  made  against  her,  as  inducements  to 
oome    into    the    proposed    arrangement.     The 
language    of    this    paragraph    is    as    follows: 
"Most  thankful  do  I  feel  for  being  niade  the 
simple  instrument  of  accomplishing  the  will  of 
him  who  has  so  kindly  and  generously  placed 
hia  confidence  in  me,  and  in  acting  thus,  con- 
vince the  world  that  my  devoted  affection  for 
him  was  pure,  disinterested,  and  unbiased  by 
future  expectation."  It  will  naturally  occur  to 
everyone  to  inquire,  why  this  young  woman 
should  accuse  herself,  or  fancy  herself  accused 
by  others,  of  unworthy  motives  or  conduct,  be- 
cause she  had  been  the  object  of  her  uncle's  af- 
fection?   The  rational  solution  of  the  matter 
would  seem  to  be  this:  that  the  assumption  of 
such  motives  on  the  part  of  those  around  her, 
represented  by  them,  too,  as  entering  into  the 
opinions  of  the  world,  had  been  pressed  as  an 
efficient  means  of  influence;   and  that  a  vin- 
dication    from     their    existence    furnished    a 
plausible    coloring    for    the    proceeding    about 
to   be   effected.    The   tone,   the   language,   the 
artificial  structure  of  this  letter,  its  familiarity 
with   the   terms   peculiar   to   the   business   of 
life,  all  bespeak  it,  in  our  jud^ent,  not  the 
production  of  an  inexperienced  girl,  but  of  a  far 
more  practiced  and  deliberate  author.    Lastly 
may  be  mentioned,  with  respect  to  this  letter, 
the  care  with  which  it  has  been  preserved,  and 
placed  beyond  the  control  of  this  daughter,  as  a 
prop  to  a  transaction  which  could  not  stand 
alone,  and  as  a  means  of  stilling  the  murmurings 
of  future  complaint;  the  very  ends  for  which 
It  at  last  emerges  from  its  secret  recess. 

Next  in  the  chain  of  evidence,  and  closely 
IS  Ii.  ed. 


folfowing  its  harbinger  and  herald,  we  will  no- 
tice the  deed  itself  from  the  complainant,  con- 
veying from  her  every  description  of  property 
derived  from  her  uncle ;  and  it  is  one  of  the  pe- 
culiarities of  this  conveyance,  not  without  sig- 
nificance, that  it  was  executed  before  there  was 
an  inventory  made  by  the  executor,  to  inform 
the  grantor  r^  ecifically  what  she  had  a  right  to 
claim  or  to  bestow.  Turning  then  to  the  recitals 
of  this  deed,  they  must  be  regarded  as  wholly 
irreconcilable  with  truth;  and  especiallv  with 
that  uberrima  fides,  that  fullness  of  candor  and 
fairness,  required  in  transactions  between  par- 
ent and  child ;  transactions  upon  their  face,  too, 
operating  to  the  disadvantage  of  the  latter. 
This  deed  sets  out  a  marriage  contract  entered 
into  between  Scarborough  and  his  wife,  anterior 
to  their  marriage,  purporting  to  cover  a  portion 
of  the  property  in  dispute;  it  then  states  the 
failure  of  this  contract  by  reason  of  an  omission 
to  record  it,  and  ^proceeds  to  declare,  [*207 
that,  some  doubts  having  been  suggested  as  to 
the  validity  of  the  said  marriage  settlement, 
from  the  omission  to  record  the  same,  the  said 
William  Scarborough  did,  in  conseouence  of  such 
doubts,  transfer  and  convey  all  his  right,  etc., 
to  the  said  Robert  Isaac,  and  that  the  said 
Isaac,  having  departed  this  life,  had  left  this 
property,  with  certain  personal  estate,  to  his 
niece  Charlotte  Scarborough;  and  that  she  to 
whom  the  devise  and  bequest  had  been  made, 
being  desirous  of  carrying  the  marriage  settle- 
ment into  effect  according  to  the  original  intent 
of  the  parties,  had,  on  coming  of  age,  deter- 
mined to  convey  all  her  right,  title,  and  interest 
in  the  property  derived  from  her  uncle,  for  that 
purpose. 

The  deductions  from  these  recitals— nay, 
their  necessary  meaning,  we  may  add,  their 
literal  import— are  these:  That  the  conveyance 
from  Scarborough  to  Isaac  was  with  the  sole 
view  of  effectuatine  the  marriage  settlement, 
and  of  curing  any  defects  attributable  to  that 
contract;  that  Isaac  took  the  property  clothed 
with  this  trust,  and  for  no  consideration  mov- 
ing from  himself;  and  vesting  in  him  an  absolute 
title  or  estate;  that  his  devise  and  bequest  to  his 
niece  were  purely  to  secure  the  same  objects, 
and  that  she,  fully  aware  of  all  these  acts  and 
intentions,  had,  as  soon  as  she  could  legally  do 
so,  determined  upon  their  accomplishment. 
Such  are  the  declarations  and  recitals  contained 
in  this  deed;  not  one  of  which,  save  the  state- 
ment of  a  project  of  a  marriage  settlement,  that 
is  not  by  the  evidence  on  the  record  shown  to 
be  palpably  false.  Thus,  if  we  look  to  the 
deed  from  Scarborough  to  Isaac,  of  the  13th  of 
May,  1820 — to  the  agreement  between  Isaac 
and  McHenry  as  the  agent  of  A.  Low  &  Co., 
in  February,  1826 — and  to  that  between  Robert 
Isaac  and  Andrew  Low,  on  the  8th  of  March, 
1827 — and  also  to  the  return  of  the  marshal  of 
the  sale  under  execution  of  the  personal  prop- 
erty in  dispute,  we  find  that  Isaac  was  the 
purchaser  and  exclusive  owner  of  all  this  prop- 
erty, for  a  pecuniary  consideration  paid  by  him 
of  nearly  twenty-three  thousand  dollars.  JLook- 
ing  next  from  the  recitals  of  this  deed  to  the 
will  of  Robert  Isaac,  wc  find  no  ambiguity, 
no  declaration,  hint,  or  implication  in  the  will  to 
sustain  these  recitals;  but  everything  to  falsify 
and  condemn  them.  We  there  see  clearly  the 
motive  of  the  testator;   his  affection  for  his 
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favorite  niece,  and  the  subjects  and  the  mode 
with  and  by  which  he  designed  that  his  affection 
should  be  manifested.  He  gives. to  her,  clear 
of  all  trusts  or  incumbrances,  "the  lot,  dwell- 
ing-house, and  all  other  improvements  thereon, 
wMch  formerly  belonged  to  her  father,  together 
also  with  the  plate,  furniture  of  all  kinds, 
208*]  books  and  prints,  all  of  which  *were 
purchased  and  paid  for  at  marshal's  sale  by 
me."  If  this  clause  of  the  will  were  shown  to 
and  clearly  understood  by  the  complainant,  it 
is  difficult  to  conceive  how  it  could  be  made  ra- 
tionally to  express  or  imply  a  duty  on  her  part 
to  disrobe  herself  of  this  bounty,  as  being 
clearly  designed  for  others,  and  not  for  herself. 
The  conduct  of  these  persons,  Scarborough 
and  Low,  and  of  Taylor,  who  was  named  as 
trustee  both  in  the  marriage  settlement  and  in 
the  deed  from  Charlotte  Scarborough,  furnishes 
convincing  evidence  of  the  light  in  which  they 
viewed  any  obligation  supposed  to  be  adhering 
to  this  property,  and  forming  a  binding  con- 
sideration, either  legal  or  moral,  for  the  deed 
now  impunged;  that  is,  an  obligation  to  bestow 
it  in  conformity  with  the  stipulations  of  the 
marriage  contract.  But  it  may  be  naturally 
asked,  if  this  supposed  obligation  was  limited 
to  Charlotte  Scarborough.  Did  it  not,  if  ex- 
isting at  all,  extend  equally  to  her  father  and 
to  the  trustee  in  the  settlement,  and  to  others 
acquainted  or  connected  with  that  contract? 
In  a  moral  view,  at  least,  no  difference  is  per- 
ceived in  the  position  of  these  parties,  and  it  is 
not  pretended  that  Charlotte  Scarborough  sus- 
tained any  legal  obligation  to  convey  away 
this  property.  Yet  it  is  seen  by  the  record,  that 
William  Scarborough,  to  serve  his  convenience 
or  his  interest,  had  no  difficulty  in  subsequently 
encumbering  it  both  to  Low  and  to  Taprlor,  the 
trustee  in  the  marriage  settlement,  or  in  subse- 
quently selling  it  out  and  out  to  Isaac;  and  that 
this  same  trustee,  Taylor,  manifested  as  little 
scruple  for  the  sanctimony  of  his  trust,  in  its 
application  for  his  own  benefit.  And  it  seems 
to  us  to  be  a  most  pregnant  state  of  facts  con- 
nected with  this  deed,  that,  when  it  was  to  be 
executed,  Taylor  and  Low,  who  had  so  dealt 
with  this  property  as  to  be  necessarily  cogni- 
zant of  the  falsehood  of  the  recitals  it  contained, 
were  carried  to  the  house  of  Scarborough  to 
become,  the  first  the  trustee,  the  second  a  wit- 
ness to  this  instrument.  The  other  witness  to 
this  deed,  John  Guilmartin,  seems  to  have  been 
taken  under  the  stress  of  necessity,  from  the 
refusal  of  James  Taylor  to  attest  the  deed,  and 
the  manner  in  which  the  transaction  impressed 
itself  upon  Guilmartin  is  evinced  in  his  depo- 
sition, m  which  he  says  that  he  inquired  of 
Miss  Scarborough  whether  this  deed  was  her 
voluntary  act,  but  was  permitted  to  have  no 
answer  from  her,  and  was  silenced  in  his  in- 
quiries by  the  remark  from  Low,  that  the  wit- 
ness had  been  sent  for  to  attest  the  deed,  and 
for  no  other  purpose.  This  witness  further 
swears,  that  the  deed  was  not  read  to  nor  by 
the  grantor  in  his  presence.  He  states,  more- 
over, this  uncalled  for  remark  on  the  part  of 
the  father  (although  witness  was  not  permitted 
209*]  to  obtain  information  *from  the  child) 
— that  he,  Scarborough,  had  sent  for  the  witness 
to  attest  "a  deed  from  Miss  Scarborough  to 
her  mother,  which  as  a  dutiful  child  she  had 
made."  Again,  when  this  deed  trom  Charlottt 
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Scarborough  was  to  be  proved,  the  only  witneti 
to  its  execution  called  on  was  Andrew  Low;  he 
who  knew  that  its  recitals  were  inconsisteat 
with  truth,  he  who  deemed  all  inquiry  aboat 
the  willingness  of  the  grantor  to  make  it  to  be 
impertinent.  John  Guilmartin  was  passed  hj; 
he  might  have  revealed,  if  called,  circumstancei 
coeval  with  the  transaction,  which  would  be 
calculated  to  remove  or  to  weaken  the  influence 
of  seeming  acquiescence,  or  of  the  lapse  of  time; 
circumstances  which  time  alone,  in  the  abeenee 
of  direct  impeaching  testimony,  would  be 
competent  entirely  to  cover  up.  The  testimonj 
adduced  in  support  of  the  deed  from  the  corn- 
plaintiff  falls  far  short  of  the  object  for  which 
it  was  intended;  much  of  that  evidence,  too, 
seems  to  have  been  given  under  influences 
necessarily  detracting  from  the  weight  which  it 
otherwise  might  have  had.  It  wholly  fails  to 
countervail  the  evidence  arising  from  the  state- 
ments of  witnesses  on  the  other  side;  from  the 
relative  positions  of  the  parties;  and,  more  than 
all,  from  the  intrinsic  nature  and  force  of  the 
documents  relied  on  both  by  plaintiff  and  de- 
fendants in  the  court  below.  From  a  careful 
analysis  of  the  facts  and  circumstances  of  thie 
case,  we  think  the  conclusion  cannot  be  resisted, 
that  the  deed  from  Charlotte  Scarborough  to 
William  Taylor,  of  the  22d  of  January,  1822,  was 
not  a  fair  and  voluntary  transaction;  but  was 
drawn  from  her  by  means  and  under  influences 
which  render  that  conveyance  void.  We 
are,  therefore,  of  the  opinion,  that  the  real 
property  conveyed  by  that  deed  should  be  re- 
conveyed  to  the  said  Charlotte,  now  Charlotte 
Taylor;  and  that  the  several  articles  of  peraontl 
property  bequeathed  to  her  by  her  uncle, 
Robert  Isaac,  so  far  as  the  same  are  now  ii 
existence,  and  in  the  possession  or  under  the 
control  of  Mrs.  Julia  Scarborough,  or  of  anj 
other  person  acting  under  her  authority,  or 
claiming  from  her  and  not  for  a  valuable  eon- 
sideration  without  notice,  or  claiming  under 
like  circumstances  from  any  person  by  virtue 
of  the  provisions  of  the  deed  of  trust  abo?e 
mentioned,  should  be  delivered  up  to  the  com- 
plainant as  her  own  property;  but  it  is  the 
opinion  of  this  court,  that  rents  and  profits  for 
the  use  and  occupation  of  the  real  estate  above 
mentioned,  or  compensation  for  the  use  and 
enjoyment  of  the  personal  property  bequeathed 
to  the  complainant,  should  not  be  allowed  her 
under  all  the  circumstances  attending  this  case; 
they  are  accordingly  hereby  denied  her.  It 
is  therefore,  upon  consideration,  adjudged,  or- 
dered and  decreed,  that  the  decree  of  the  Circuit 
Court  *for  the  Sixth  Circuit  and  Die-  [""SIO 
trict  of  Georgia,  pronounced  in  this  cause  st 
the  April  Term  of  that  court  in  the  year  1846, 
be,  and  the  same  is  hereby  reversed;  and  this 
cause  is  remanded  to  that  court,  with  directions 
to  decree  therein  in  conformity  with  the  opin- 
ion hereinabove  expressed. 

Mr.  Justice  Wayne  remarked  that  the  decree 
given  in  this  case  was  that  which  he  wished  to 
be  given  in  the  court  below.  But  the  judges 
of  the  Circuit  Court  not  being  of  the  same 
opinion,  the  bill  of  complaint  was  dismissed, 
that  there  might  be  an  early  appeal  to  the  Sq- 
preme  Court.  He  concurs  altogether  in  the 
reasoning  and  conclusions  which  have  Jut 
been  announced  by  the  court. 

Howard  1. 


ItW                                    ICaxwbi^  Adk^  t.  KBiHttn  at  AL                                      II* 

Ifr.   JmUm  HdiOB  and  ib.  JubUm   Wood-  murder  of  the  uld  HkxwcII,  for  which  he  had 

buy  dliMntod.  beeo  Indicted,  Kennedy  fled  from  Bouth  Caro- 

—  J  lina.    Two  or  three  Tean  nfterwsrds  he  wna 

^^^*  apprehended  in  Qeorgia,  brought  bacic  to  South 

ThU  eanM  came  on  to  be  heard  on  the  tran-  Cfti-o'ina,  tried  and  acquitted.    At  thii  time  ha 

•eript  of  the  record  from  the  Circuit  Court  of  »■•  'tated  in  the  bill  to  hav*  been  iniolvent 

the  United  Statea  for  the  Wstrict  of  OeorKia,  Immediately  afterwardi,  he  returned  to  Goorpa, 

tmd   wa«  argued  by  counael;   on  conaideration  "n*"  he  remained  for  four  or  five  jeata,  atlll 

whereof.  It  !■  now  here  ordered,  adjudged  and  inBolvent,   m   that   no   effort   could   taT*  been 

decreed  by  this  court,  that  the  decree  of  the  "ucceeefully    made   to   collect   the   above   nea- 

•ald  Circuit  Court  In  thUeauHe  be,  and  the  iame  t.ooed  judgment.        ,      ,        .    . 

ia  hereby  reversed,  with  corte;   and  that  thla  That  after  the  expiration  of  that  time  Ken- 

eauH  be,  and  the  eame  ia  hereby  remanded  to  "^ly  "Bft  Georgia,  without  it*  being  known  to 

the  aaid  Circuit  Court,  with  dlrectiona  to  de-  wiyone  in  that  wrt  of  South  Carolina  where 

tree  therein  in  conformity  to  the  opinion  of  thla  he  had  gone,  unUl  about  three  years  before  hla 

Qimjf^  death,  when,  sometime  in  the  year  1822,  it  waa 

aacertained  that  he  waa  living  in  Mobile.   That 

.^_^  he    was    then    residing    with    his    brother,   one 

Joshua    Kennedy,    and    apparently    dependent 

JOHN    M4XWEIA    AdoM.tr.lor   d.    1««1.  "P".  ""„'«,.'?  ™  i.'^fS™!™  l',™.™' 

*                _            ,,  and  South  Carolinai  nor  was  there  for  a  long 

JOSEPH   8.    KENNEDY,   Jease   Cartw,    Mary  time   afUr   it   had   been   ceded  to   the   United 
L.   CarUr,   his   Wif^  Daniel   E.   Hall,   and  states   That  while  Florida  waa  yet  a  Spanish 
Delphine  Hall,  hia  Wife,  and  Martha  Ken-  province,  via..  In  the  year  18«J,  the  aald  Ken- 
nedy, nedy  acquired  an  imperfect  title  to  a  considera- 
ble estate  in  land,  of  which,  however,  the  corn- 
One  asking  aid  of  court  of  equity  to  enforce  piainant   wa»  entirely  Ignorant.     That  on  the 
Judgment,    muat    ahow    diligence— defendant  \3tb  of  December,   1824,  he  conveyed  thia  «•■ 
may  demur  where  laebea  appear  on  face  of  tate  to  his  brother,  Joshua  Kennedy,  for  the 
faUL  consideration  of  «10,000,  which,  the  bill  averred, 
had  never  been  paid. 

-iiJ'Wh!;J,^'S/?j;f?™  Ii'nJnS^ii'"fh^»";w  That  it  was  not  until  after  the  date  of  thla 

aottltj,  sliDOurn  the  creoLtor,  aorlDf  si]  tbet  time,  .......                .  .        ...              a    a.%.  ^ 

■opposed  tbe  debtor  to  be  fn»lveat  aod  doi  worth  deed,    that    the    complainant    diacovered    that 

punalDi,  where  It  appears  that  tor  a  coaslderable  William   E.  Kennedy  waa   Uvinf^  and   be  waa 

portion  of  tbat  time  be  was  [o  a  copdltLon  to  par,  fi,-n   wI-^^iitt   without   nrnnMrtv 

ud   the   creditor  might,   by   ressonable  diligence,  "SI  T  -  "?.  "'^"""LK.  >?    {' j        _u       . 

bare  dluovered  It,  and  recovered  the  moDej  bj  a  That  in  the  year  1806,  he  had  married  a  lo- 

■alt  at  law.  male   subject  of   'the  crown   of  Spain,    [*aiS 

-,.T„Vi;'ii'KSin;ifwf.'„'',IfM-f'h?'««n'?f'i?S;  "^o    owned    considerable    real    and    perwinal 

pjalosnt  Is  Dot  entttlea  to  rellcr  br  rrsson  or  Lapes  .    .        ,,    ■     i.r  l              m  ^        ^  ■.*         .j 

St  ttms  and  laehea  on  his  part,  the  detendant  may  aatatej  all  of  which  was  settled  upon  her  pretl- 

damnr.  ooaly   to   the   marriage. 

That  on  the  Oth  of  April,  182S,  William  E. 

THIS  waa  an  appeal  from  the  Orcult  Court  Kennedy   died.    Joshua   Kennedy   administered 

of  the  United  SUtea  for  the  Southern  Die-  ^poa  the  eetate,  and  ratumod  an  inventory  to 

trict  of  Alabama.  the    Orphans'    Court,    amounting    In    valoa    to 

The  bill  waa  filed  in  the  court  below  by  Max-  1297.   tfp  to  the  time  of  Joshua^e  death,  which 

«1I']  well,  the  appellant,  'againat  the  above  took  place  in   1839,  be  constantly  represented 

named  defendants,  as  the  heirs  of  William  E.  y,    brother    William    to    have    died    insolvent, 

Kennedy.    Joseph    and    Martha  Kennedy    were  a„a  these  representations  prevented  the  eom- 

his   children,  and  Jesee   Carter  and   Daniel   E.  pi^jnant  from  attempting  to  enforce  the  lonf 

Hall  bad  married  his  daughters.  standing  judgment. 

Aa  the  sole  question  which  came  up  to  this  xhat  on  or  about  the  Md  of  April,  ISSQ,  the 

eourt  waa  the  correctness  of  a  judgment  of  the  heirs    of   the    said   William    E.    Kennedy,   rli., 

arcuit  Court  in  anetaining  a  demurrer  to  the  thg  defendants  In  the  present  suit,  filed  a  bill  In 

bill,  it  ia  only  neceasary  to  sUte  the  subsUnoe  the  Court  of  Chancery  of  the  First  Chancery 

of  it.  Division  and  Southern  District  of  the  State  of 

The  UU   averred,  that  on  the   10th   of   No-  Alabama,   against  the   heirs  and   executors   of 

vember,  1797,  Robert  Maxwell,  the  intesUto  of  Joshua  Kennedy,  and  obUlned  a  decree  against 

the    complainant,    recovered    a    judgment    In  them,    which,    on    an   appeal    to    the    Supreme 

Bouth  Carolina,  against  William   B.   Kennedy,  Court  of  Alabama,  vraa  confirmed.    This  decree 

the  ancestor  of  the  present  defendants.     The  sdjudged    that    the    deed    of    ISth    December, 

Judgment  waa  for    £1,000  sterling,  and  costs,  1^24,    waa    not   made    upon    any   conaideration 

jeiU  9«.  2d.,  no  part  of  which  waa  ever  paid.  vali-nble  in  law,  but  for  the  purpose  of  securing 

That  immediately  after  the  rendition  of  thn  an  adequate  provision  for  the  children  of  the 

Judgment,  In   order  to  avoid  the   service   of  e  ,aid   William.    It    ther«fore   further   adjudged, 

C«plas  ad  satisfaciendum  whif^h  had  been  issued,  that  the  heirs  of  William  were  entitled  to  one 

and  also  to  avoid   being  apprehended  for  the  half  of  the  unsold  land,  and  one  half  of  the 

laZtL     Ti,..i>.>i._  «*  .«,i^„.  I-  «„!,.     nllTi^  proceeds  of  all  which  had  been  sold. 

Wote.' — Limitation  or  actions  In  equltv.    Bee  DOte    '  — ,     , ,,-  ..        _  jj*       _*».*.  

to  S  L.  ad.  D.  a.  2S7:  42  L.  i-d.  U.  8.  Til.  The  bill  then  proceeded  to  aver,  that  a  com- 

Btatnle  of  llmltsUDos  Id  rases  of  traod  In  eqnttr  promise  had  been  made  by  the  heirs  and  repre- 

*"i?h.-^iiii"i!J  !?ii?^*'.tf,;.£i'*.„™  i.„„  ^  »..,.  lentativea  of  these  two  brothers,  a  discovery  of 

Wbsn  relief  01  will  be  aenlfHi  from  lansc  01  time       ...  '  .    .    ^ 

ta  eouli/.    B«e  note  U  I  U  ad.  D.  8.  f 
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the  share  of  the  lands  so  conveyed  to  the  heirs 
of  William  E.  Kennedy  might  he  held  bound 
to  satisfy  the  judgment  obtained  by  the  intes- 
tate of  the  complainant.  It  concluded  with  a 
general  prayer  for  other  and  further  relief. 

One  of  the  exhibits  attached  to  the  bill  was  a 
copy  of  the  decree  just  mentioned,  in  the  case 
of  Joseph  S.  Kennedy  et  al.,  Heirs  of  William 
E.  Kennedy,  Complainants,  v.  The  Executors 
and  Heirs  of  Joshua  Kennedy,  which  decree 
was  passed  on  the  28th  of  November,  1840. 

To  the  bill  filed  by  Maxwell  in  the  Circuit 
Court  of  the  United  States  against  the  heirs  of 
W^illiam  E.  Kennedy,  the  defendants  demurred. 

In  May,  1845,  the  cause  came  up  for  argu- 
ment upon  the  demurrer,  when  the  Circuit 
Court  sustained  the  demurrer  and  dismissed  the 
bill. 

From  that  decree  the  complainant  appealed 
to  this  court. 

The   case   was  argued  by   Mr.   Dargan  and 
Mr.  Bibb  for  the  appellant,  and  by  Mr.  Sherman 
for  the  appellees. 
2 IS*]    *Mr.  Dargan,  for  appellant: 

The  only  question  that  can  be  successfully 
raised  to  the  bill  is  the  statute  of  limitations. 

The  idea  of  staleness  is  rebutted  by  the  alle- 
gations of  the  bill.  On  this  I  will  offer  no  re- 
marks other  than  those  contained  in  the  bill 
itself. 

If  I  can  overcome  the  statute  of  limitations, 
the  decree  must  be  reversed.  And  I  contend 
that  the  claim  is  not  barred,  because  it  is  not 
within  the  statute.  It  is  not  every  action  of 
debt  that  is  barred  by  our  statute.  But,  on  ex- 
amination, it  will  be  found  that  actions  of  debt, 
founded  on  lease  under  seal,  bill  single,  and 
penal  bill  for  the  payment  of  money  only, 
awards  under  seal  shall  be  barred,  if  not  sued 
within  sixteen  years.  See  Clay's  Digest,  p. 
327,  sec.  81.  And  in  section  82,  page  327,  it  is 
enacted,  that  scire  facias  in  debt  on  a  judgment 
rendered  in  the  State  of  Alabama  shall  be  barred 
after  twenty  years.  In  neither  of  these  sec- 
tions, nor  in  any  part  of  the  act,  is  a  bar  created 
to  an  action  of  debt  founded  on  a  judgment 
rendered  in  a  sister  State,  or  a  foreign  country. 

I  think  the  rule  of  construing  statutes  of  lim- 
itations is  well  settled,  and  is  this :  that  all  ac- 
tions of  debt  founded  on  the  grounds,  or  cause 
of  action,  named  in  the  statute,  are  barred. 
But  that  a  statute  that  bars  an  action  of  debt 
on  a  foreign  judf^ent  only  would  not  bar  an 
action  of  debt  on  a  domestic  judgment;  and 
vice  versa.  To  this  distinction.  Pease  v.  Howard, 
14  Johns.  470,  is  a  strong  case.  The  court 
here  say:  "It  is  not  every  action  of  debt  that 
is  barred  by  the  statute;  but  those  actions  of 
debt  alone,  founded  on  the  grounds  named  in 
the  statute."  Henee,  if  a  statute  should  bar  an 
action  of  debt  founded  on  a  bond,  this  statute 
would  be  no  bar  to  an  action  on  a  judgment; 
or  if  the  statute  creatcrd  a  bar  to  an  action  of 
debt  founded  on  a  judgment,  this  act  would  not 
bar  a  debt  on  a  bond  or  lease;  nor  will  an  action 
of  debt  founded  on  a  statute  be  barred  by  a 
statute  barring  debt  on  a  lease,  etc.  2  Harr.  &, 
McH.  154;   1  Mason,  289. 

In  2  Saunders's  Reports,  p.  64,  we  find  this 
case:  Debt  on  award;  plea,  statute  of  limita- 
tions; and  demurrer  to  the  plea.  The  court 
Jicid,  that  debt  on  award  was  named  in  the  stat- 
utr,  and  therefore  not  barred.  So  in  2  Mod. 
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Rep.  212,  we  find:  Debt  on  a  sherifTs  retnn 
of  fieri  facias.  The  court  say:  *'Thi8  is  an  ae- 
tion  of  debt  founded  on  the  breach  of  a  legal 
duty  as  an  officer  of  the  court,  and  not  on  a 
contract.  The  statute,  therefore,  that  bars  debt 
on  a  contract,  does  not  embrace  or  bar  this  ac- 
tion, founded  on  breach  of  a  le^l  duty." 

This  distinction  is  supported  oy  so  many  ad- 
judged cases,  *and  seems  to  be  so  well  [*214 
founded  on  reason— that  is,  that  a  bar  created 
by  statute  to  debt  on  one  cause  of  action,  named 
in  the  statute,  docs  not  bar  debt  on  another  a 
different  cause  of  action,  not  named  in  the 
statute — that  I  submit  it  with  some  confident 
it  will  bo  sustained  by  the  court. 

Now,  courts  adopt,  but  do  not  create,  statutes 
of  limitations.  If  a  demand  is  not  barred  at 
law  by  statute,  it  cannot  be  barred  in  equity. 
If,  then,  there  is  no  statutory  bar,  is  there  anj 
other  bar  to  a  recoverv?  Staleness  of  demand, 
when  the  demand  is  clear  and  definite,  and  it 
has  not  been  asserted  because  of  acts  of  defend- 
ant (in  running  off,  covering  his  property,  and 
superinducing  the  belief  of  insolvency),  I  do 
not  think  will  be  sustained  by  this  court.  What 
circimistances  is  there  alleged  in  the  bill  that 
will  take  away  the  right  of  recovery,  in  the  tb- 
sence  of  any  bar  by  statute?  It  was  on  this 
ground  that  the  decree  proceeded. 

Mr.  Charles  E.  Sherman,  for  defendants: 

This  case  presents,  in  a  striking  point  of 
view,  the  wisdom  of  the  rule  of  chancery  as  to 
the  effect  of  lapse  of  time  in  barring  demands. 
Half  a  century  has  passed  away  since  the  judg- 
ment sought  to  be  now  recovered  was  render^ 
The  parties  are  long  since  dead,  as  well  as  those 
who  administered  their  estates.  The  complain- 
ant and  defendants  in  the  present  suit  were  not 
born  till  long  after  the  remote  times  spoken  of 
in  the  bill,  and  can  know  nothing  of  what  was 
then  done.  An  entire  generation  has  gone,  and 
with  it  the  evidences  of  its  transactions.  la 
such  cases,  courts  of  chancery  refuse  to  inter- 
fere. The  bill,  indeed,  admiU  this,  but  relies 
on  certain  circumstances  stated  in  it,  to  avoid 
the  conclusions  arising  from  lapse  of  time,  and 
to  excuse  the  delay  and  neglect  which  have  oc- 
curred. But  from  the  allegations  and  admis- 
sions appearing  on  the  face  of  the  bill  itself,  and 
in  the  exhibits,  they  will  not  avail  the  com- 
plainant. The  bill  admits  the  fact  that  Dr. 
kennedy's  place  of  residence  in  Georgia  was 
known;  that  he  was  brought  back  to  South  Car- 
olina to  be  tried,  no  doubt  at  the  instance  of  the 
family  of  Maxwell,  and  that  he  was  there  with 
an  execution  against  him  for  this  debt  in  the 
hands  of  the  sheriff  of  the  district  where  he  was 
tried  and  acquitted.  He  was  thus  completelj 
within  the  power  of  complainant's  predeceisor 
for  the  enforcement  of  the  execution. 

It  was  two  or  three  years  before  he  was 
brought  back  from  Georgia,  and  when  be  re- 
turned there,  he  remained  for  four  or  five  yean 
more.  Here  are  seven  or  eight  years,  during 
all  which  time  his  residence  was  known,  an<i 
also  during  which  *he  was  subject  to  an  [*21S 
action  of  debt  on  the  judgment  in  the  courts  of 
Georgia,  which  it  was  the  duty  of  complain 
ant's  predecessor  to  have  brought,  if  be  wished 
to  keep  the  debt  alivt.  The  poverty  of  s 
debtor  presents  no  legal  excuse  for  the  lifl- 
ure  of  a  creditor  to  take  the  means  necemaij 
for  the  preservation  of  his  rights. 

Howard  f. 
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There  ii  no  distinot  or  specifte  allegation  as 
to  the  time  when  Dr.  Kennedy  left  Georeia, 
and  none  that  any  paint  whatever  were  taaen 
to  discover  or  ascertain  hit  residence.  How- 
ever, it  is  admitted  that  he  was  discovered  to  he 
living  in  Mohile  in  1822;  and  that  he  had  no 
property  or  means  is  contradicted  hy  the  com- 
plainant himself,  for  he  admits  that  he  had,  as 
early  as  1805,  married  a  Spanish  lady,  the  owner 
of  considerable  real  and  personal  estate,  which, 
however,  he  had  settled  upon  her  before  mar- 
riage; and  that  he,  Kennedy  himself,  had  ''ac- 
quired an  imperfect  title  to  a  considerable 
amount  of  real  estate."  And  by  turning  to  one 
of  the  exhibits  annexed  to  and  made  a  part  of 
the  bill,  it  will  be  found  that,  on  the  6th  of 
May,  1814,  he  had  acauired,  along  with  his 
brother,  a  certain  Spanish  grant  made  to  one 
McVoy,  and  in  his  own  name  two  other  Span- 
ish grants,  made  to  one  Price  and  one  Baudain. 
By  the  CSiancellor's  decree  In  the  suit  by  his 
heirs  against  the  heirs  of  his  brother  Joshua, 
among  the  exhibits,  the  same  thing  is  estab- 
lished. The  decree  also  declares,  that  he  had 
the  reputation  of  being  a  physician  of  some 
eminence;  that  he  was  fond  of  ease,  careless  of 
wealth  and  generous;  and  that,  af tor  the  death 
of  his  wife,ne  went  to  live  with  his  brother, 
depending  upon  him  for  everythinff,  aJthouj^h 
he  had  means  enough  of  his  own.  Having  dis- 
covered his  residence,  it  would  have  been  but 
reasonable  diligence  to  have  taken  the  means 
to  ascertain  his  ability  to  pay,  and  to  have  en- 
forced the  judgment  against  him. 

How  long  Dr.  Kennedy  lived  under  the 
dominion  ox  Spain  will  best  be  shown  by  a 
reference  to  the  historical  facts  connected  with 
that  put  of  the  country  where  he  lived.  From 
the  treaty  for  the  cession  of  Louisiana,  the 
United  States  claimed  the  Perdido  as  the  eaatem 
boundary  of  that  cession.  In  1810,  Mr.  Bfadi- 
son,  by  his  proclamation,  declared  it  a  part  of 
the  United  States.  And  by  an  act  of  Oongress 
of  14th  May,  1812,  all  that  portion  of  country 
lying  east  of  Pearl  River,  west  of  the  Perdido, 
and  south  of  the  thirty-first  degree  of  latitude, 
was  annexed  to  the  territory  of  Mississippi, 
embracing  the  dty  of  Mobile.  And  on  the  12th 
of  February,  1816,  Oongress  passed  an  act  au- 
thorizing the  President  to  talce  possession  of 
the  same.  In  the  same  year,  the  Spanish  olB- 
2 1 0*]  cers  finally  'retired.  At  this  date,  there- 
fore. Dr.  Kennedy  ceased  to  be  under  the 
dominion  of  Spain,  and  became  subject  to  the 
laws  of  the  territory  of  Mississippi,  and  liable 
to  be  sued  in  her  courts.  In  1817  the  Terri- 
tory of  Alabama  was  created,  and  In  1810  it 
was  admitted  as  a  State  into  the  Union.  As  to 
the  deed  nuide  by  Dr.  Kennedy  to  his  brother 
Joshua,  in  1824,  the  exhibits  show  the  object 
for  which  it  was  made.  There  is  no  charge  of 
fraud  asainst  Dr.  Kennedy  in  the  bill,  for  acting 
as  he  did.  The  decree  of  the  Chancellor  shows 
the  reasons  and  motives  in  which  the  deed  orig- 
inated; and  that  it  was  secret  is  contradict^ 
by  the  same  decree,  which  says,  that,  "very 
soon  after  the  deed  was  executed,  Joshua 
Kennedy  declared  to  many  of  those  very  friends 
whom  he  had  consulted  before,  and  to  others 
at  various  times,  that  he  had  succeeded  in  his 
purpose;  that  the  Doctor  had  made  over  his 
property  to  him,  and  that  now  his,  the  Doc- 
tor's children  would  hava  plenty;  that  they 


would  soon  be  rich.*  The  decree  also  shows, 
that,  in  the  spring  of  1820,  Joshua  caused  an 
advertisement  to  be  inserted  in  a  public  news- 
paper in  Mobile,  oiTerinff  for  sale  and  lease, 
some  of  the  lands.  In  which,  speaking  of  the 
land  to  be  leased,  he  states:  "At  the  expiration 
of  which  period,  the  property  shall  revert  to 
the  legal  heirs  and  representatives  of  WUliam 
B.  Kennedy,  deceased,  and  to  the  undersigned 
in  equal  proportions." 

One  portion  of  the  lands  conveyed  by  that 
deed — the  MoVoy  claim — was,  as  appears  by 
the  deed  itself,  acquired  by  Dr.  Kennedy  in 
1814,  when,  beyond  all  question,  the  country 
was  part  of  the  United  States,  and  when  there 
could  have  been  no  impediment  to  the  acquisi- 
tion of  the  propertv  by  Joshua  in  his 
own  name.  But  what  is  still  more  remarkable, 
the  conveyance  was  made  to  the  two  brothers 
jointly.  As  to  the  other  claim,  the  Chancellor 
says:  "Whether  Joshua  Kennedy  originally 
had  any  interest  on  the  Price  claim  or  not, 
does  not  seem  to  be  clear  from  the  evidence; 
but  about  the  year  1818  or  1810  there  seems  to 
have  been  a  deed  of  partition,  which  is  now 
lost,  by  which  an  equal  interest  on  that  claim 
was  recognized  between  the  brothers." 

The  biU  is  full  of  contradictions.  In  one 
place  it  admits  that  Dr.  Kennedy's  residence 
in  Mobile  was  discovered  in  1822,  whilst  it 
says  in  another  that  it  was  not  until  after  the 
deed  of  1824.  It  says  In  one  place  that  Joshua 
who  became  the  a^ninistrator  of  his  brother, 
never  settled  the  estate,  and  in  consequence 
the  personal  assets  remained  in  his  hands  at 
the  time  of  his  death;  whilst  in  another,  ex- 
actly the  contrary  is  stated. 

It  will  be  observed  there  is  no  allegation  in 
the  bill,  that  *either  the  complainant  or[*S  1 7 
his  predecessor  ever  presented  this  claim  to 
Joshua  as  administrator,  or  took  any  measures 
to  enforce  payment  out  of  the  personal  estate, 
which,  by  the  laws  of  Alabama,  reouired  to  be 
exhausted  before  resort  can  be  had  to  the 
realty.  And  there  is  no  charge  of  fraud  what- 
ever, either  against  Dr.  Kennedy  or  his  heirs, 
but  that  its  whole  scope  and  tendency  is  to  offer 
excuses  for  the  delay  and  neglect  of  thh  com- 
plainant and  his  predecessor.  No  exempliflca- 
tion  of  the  judgment  was  produced. 

The  defendants  have  demurred  to  the  bill, 
and  under  the  state  of  facts  apparent  on  its 
face  and  in  the  exhibits,  it  Is  contended  that 
the  claim  is  barred  by  lapse  of  time.  In  South 
Carolina,  the  pavment  of  a  judgment  is  pre- 
sumed after  tM  lapse  of  twenty  years.  This  is 
the  common  law  presumption,  and  is  the  rule 
in  most  of  the  States  of  the  confederacy.  In 
the  State  of  Alabama,  the  statute  of  limita- 
tions bars  domestic  judgments  in  twenty  years. 
NoUiing  is  said  as  to  judgments  of  sister  States. 
It  cannot  be  pretended  they  should  be  placed 
on  a  better  footing  than  domestic  The  bill 
admits  a  knowledge  of  the  residence  of  Dr. 
Kennedy  for  a  period  of  seven  or  eiffht  years 
in  Georgia,  immediately  after  the  ludgment 
was  obtidned;  and  also  a  knowledge  of  his  resi- 
dence, and  that  of  his  administrator  and  heirs, 
in  Alabama,  from  1822;  so  that  the  complain- 
ant has  slept  upon  his  rights  for  a  period  of 
more  than  tnirty  years,  even  if  the  time  during 
which  it  is  alleged  the  residence  of  Dr.  Ken- 
nedy  was  unknown  is   deducted.     The   fact, 
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that  a  creditor  is  ignorant  of  the  domicil  of 
his  debtor,  is  not  regarded  in  the  courts  of  the 
country  where  the  debtor  resides;  they  make 
no  presumptions  in  favor  of  strangers.  The 
liighest  effort  of  legal  comity  is  to  place  the 
stranger  in  the  same  situation  as  the  citizen. 
Statutes  of  limitation  and  presumptions  arising 
from  lapse  of  time  belong  to  the  lex  fori.  The 
citizen  of  another  State  is  not  to  be  placed  on  a 
better  footing  than  citizens  of  the  State  where 
suit  is  brou^t.  McElmoyle  t.  Cohen,  13  Pet. 
327. 

The  well  recognized  doctrine  of  courts  of 
equity,  as  to  the  effect  of  lapse  of  time  in  bar- 
ring judgments  and  other  claims,  as  well  in 
analogy  to  statutes  of  limitation  as  where  no 
such  statutes  exist,  will  be  found  laid  down  in 
2  Story's  Equity,  sec.  1520;  and  by  this  court 
in  McKnight  ▼.  Taylor,  1  Howard,  167;  and  in 
Bowman  v.  Wathen,  Ibid.  189.  See,  also, 
Cholmondeley  v.  Clinton,  2  Jac.  &,  Walk.  141, 
151;  Foster  v.  Hodgson,  19  Ves.  184,  186; 
Smith  V.  Clay,  Amb.  645;  Carr  v.  Qiapman, 
6  Leigh,  164;  Hayes  v.  Goode,  7  Leigh,  452. 

The  objection  of  lapse  of  time,  apparent  on 
218*]  the  face  of  the  *bill,  may  be  taken  on 
demurrer.  Story's  £q.  PI.  sees.  484,  603, 
751,  and  cases  there  cited.  Where  there  is  no 
relief,  there  is  no  discovery.  McClanahan  ▼. 
Davis,  decided  at  the  present  term. 

Mr.  Bibb,  for  the  appellant,  in  reply,  laid 
down   the   following  propositions: 

I.  The  frame  of  the  bill,  and  the  equity 
thereof,  apart  from  the  length  of  time  or  the 
statute  of  limitations. 

n.  That  the  statute  of  limitations  of  Ala- 
bama does  not  apply  to  the  case. 

III.  That  the  length  of  time,  when  no  stat- 
ute of  limitations  can  be  applied  as  a  positive 
bar,  and  when  compared  witn  the  facts  stated 
in  the  bill  and  confessed  by  the  demurrer,  is 
no  bar  to  the  discovery  and  relief  prayed. 

Upon  the  first  head,  Mr.  Bibb  proceeded  to 
show  that,  upon  the  averments  of  the  bill,  con- 
fessed by  the  demurrer,  the  appellant  was 
without  remedy  at  common  law;  but  although 
the  remedy  was  gone,  the  right  remained. 

Upon  the  second  point,  he  relied  upon  the 
argument  of  Mr.  Dargan. 

Upon  the  third  point,  he  contended  that 
length  of  time,  without  any  statute  of  limita- 
tion, was  no  reason  for  a  demurrer.  In  this 
case  it  admitted  all  the  causes  stated  in  the  bill, 
why  the  judgment  was  still  unsatisfied.  3 
Bro.  Ch.  Rep.  646;  3  Atkyns,  225;  2  Ves.  Sen. 
109. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  facts  stated  in  the  bill  are  admitted  by 
the  demurrer,  and  the  only  question  is  whether 
the  complainant  is  entitled  to  relief  in  a  court 
of  equity,  when  so  many  years  have  elapsed, 
since  the  judgment  was  obtained  against  the 
father  of  the  defendants. 

The  judgment  was  rendered  in  South  Caro- 
lina on  the  10th  of  November,  1797,  and  this 
bill  was  filed  against  the  appellees  in  Alabama 
on  the  22d  of  February,  1844.  A  period  of 
more  than  forty-six  years  had  therefore  elapsed, 
durins  which  neither  the  plaintiff  who  ob- 
tained the  judgment,  nor  his  administrator,  nor 
ihe  present  complainant,  who  is  administrator 
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de  bonis  non,  made  a  demand  of  the  debt,  oi 
took  any  step  to  procure  its  payment. 

It  is  not  alleged  in  excuse  for  this  delay,  thtt 
his  residence  was,  during  all  the  time,  un- 
known. On  the  contrary,  it  is  admitted  that 
it  was  known  for  some  six  or  eight  years  after 
the  judgment  was  obtained;  and  although  he 
was  afterwards  lost  *sight  of  for  a  long  [*219 
time,  and  supposed  to  have  gone  beyond  sea 
and  died  in  parts  unknown,  yet  he  was  agaia 
discovered  in  1822  residing  in  the  State  of  Ala- 
bama, where  for  three  years  afterwards  he  was 
accessible  to  the  creditor,  and  amenable  to 
judicial  process. 

Neither  is  it  alleged  that  he  designedly  and 
fraudulently  concealed  his  place  of  resideoce 
from  the  creditor;  nor  that  the  conveyance  of 
his  property  was  made  for  the  purpose  of  hin- 
dering or  preventing  the  recovery  of  this  debt 
The  delay  is  accounted  for  and  sought  to  be 
excused  altogether  upon  the  ground,  that,  when 
his  place  of  residence  was  known,  he  wai 
always  in  a  state  of  poverty  and  insolvency, 
which  nuide  it  useless  to  proceed  against  him. 

It  is,  however,  not  necessary,  in  deciding  the 
case,  to  inquire  whether  even  this  state  of  po?- 
erty  would  justify  the  delay  of  so  many  yean 
without  some  demand  upon  the  party,  or  some 
proceeding  on  the  judgment,  to  show  that  it 
was  still  regarded  as  a  subsisting  debt,  and  in- 
tended to  be  enforced  whenever  the  debtor  wu 
able  to  pav.  The  facts  stated  in  the  bill,  and 
those  which  appear  in  the  exhibits  filed  with  it 
by  the  complainant,  do  not  show  this  continued 
condition  of  utter  destitution  and  want  which 
the  complainant  relies  upon.  For  when  hi 
was  discovered  in  1822,  in  Alabama,  his  situa- 
tion as  to  property  was  such  as  to  make  it  highly 
probable  tnat  the  debt  might  then  have  been 
recovered  by  an  action  at  law — if  it  was  not 
already  barred  by  the  Act  of  Limitations  of 
that  State. 

This  appears  from  the  decree  of  the  Chan- 
cery Court  of  the  State,  in  a  controversy  be- 
tween the  heirs  of  William  E.  Kennedy,  tb« 
debtor,  and  the  heirs  of  his  brother  Joshui, 
which  decree  is  one  of  the  complainant's  ex- 
hibits. It  shows  that  in  1818  or  1810  the  debtor 
held  in  his  own  right  an  undivided  moiety  of 
the  real  estate,  which  he  conveyed  to  his 
brother,  Joshua  Kennedy,  in  1824,  as  men- 
tioned in  the  bill.  And  this  conveyance  upon 
the  face  of  it  purported  to  be  in  consideration 
of  the  sum  of  ten  thousand  dollars;  a  sum  suf- 
ficient to  pay  the  principal  of  the  judgment, 
and  a  large  portion  of  the  interest.  It  is  tree 
that  the  complainant,  in  that  part  of  the  hill  in 
which  he  speaks  of  this  conveyance,  states  thtt 
he  did  not  discover  that  the  debtor  was  liring 
and  residing  at  Mobile  until  after  the  conTey- 
ance  was  made.  If  this  allegation  was  consis- 
tent with  the  other  statements  in  the  bill,  tnd 
could  be  regarded  as  a  fact  in  the  case,  admitted 
by  the  demurrer,  still,  as  he  died  in  1825,  ret- 
sonable  diligence  required  that  the  creditor 
should  have  taken  some  measures  to  ascertaui 
whether  the  ten  thousand  dollars  had  been  paid; 
and  to  compel  his  administrator,  who  was  tlio 
the  grantee  *in  the  deed,  to  account  for  [*SS9 
it.  The  creditor  had  no  right  to  presmss^ 
without  inquiry,  that  his  debtor,  who  had  sold 
property  for  so  large  a  sum  of  money,  hid 
within  a  ^ear  afterwfirds  died  utterly  insolfent 
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and  almost  pennilem,  so  as  to  make  ft  useless  to 
faivestigate  the  state  of  his  affairs,  or  to  take 
any  step  towards  the  recovery  of  his  debt. 
There  is  reason  for  believing,  from  the  facts 
stated  in  the  decree  above  mentioned,  that, 
with  proper  efforts,  he  would  at  that  time  have 
learned  the  trust  upon  which  the  conveyance 
was  made,  and  discovered  that  the  debtor  had 
left  property  of  suffioient  value  to  be  at  all 
events  worth  pursuing. 

But  the  complainant  cannot  put  his  claim 
upon  the  grouna  that  the  residence  of  the  debt- 
or was  not  known  until  after  he  had  made  the 
conveyance  and  parted  from  this  property. 
For  in  a  previous  part  of  his  bill  he  admits  that 
this  information  was  obtained  in  1822,  which 
was  two  years  before  the  deed  was  executed. 
And  whatever  might  have  been  the  wasteful 
and  dissolute  habits  of  the  debtor,  he  ^et  at 
that  time  owned  the  land  which  at  this  late 
period  the  complainant  is  seeking  to  charge 
with  this  debt;  and  continued  to  hold  it  until 
the  conveyance  to  his  brother  in  1824.  And  if 
the  creditor  chose  to  rest  satisfied  with  informa- 
tion as  to  his  habits  and  manner  of  living,  in- 
stead of  using  proper  exertions  to  find  out  his 
situation  as  to  property,  his  want  of  knowl- 
edge in  this  respect  was  the  fruit  of  his  own 
laches.  The  fact  that  he  held  the  title  to  these 
lands  could  undoubtedly  have  been  ascertained 
with  ordinary  exertions  on  his  part.  And  he 
moreover  mieht  have  learned,  according  to  the 
statement  in  nis  exhibit  before  referred  to,  that 
after  the  death  of  Wm.  E.  Kennedy,  his 
brother,  the  grantee  in  the  deed  frequently 
spoke  of  this  conveyance  as  intended  merely  t^ 
prevent  the  property  from  being  wasted  by  the 
careless  habits  of  his  brother,  and  to  preserve 
it  for  his  family.  And  as  late  as  1829,  in  an  ad- 
vertisement in  a  newspaper  of  the  place,  offering 
some  of  this  land  for  sale  or  lease,  he  described 
it  as  property  of  which  the  children  of  Wm.  B. 
Kennedy  were  entitled  to  one  half.  With  all 
these  means  of  information  open  to  him  from 
1822  to  1829,  the  creditor  cannot  be  permitted 
to  excuse  his  delay  in  instituting  proceedings 
npon  the  ground  that  he  supposed  the  debtor 
to  have  iTv^  and  died  hopelessly  insolvent, 
until  he  obtained  information  to  the  contrary 
about  the  time  this  bill  was  filed.  If  he  re- 
mained ignorant,  it  was  because  he  neglected 
to  inquire.  If  he  has  lost  his  remedy  at  law  by 
lapse  of  time,  or  the  death  of  the  debtor,  it  has 
been  lost  by  his  own  laches,  or  that  of  the  ad- 
ministrator who  preceded  him. 
S21*]  *It  is  the  established  rule  In  a  court 
of  equity,  that  the  creditor  who  claims  its  aid 
must  show  that  he  has  used  reasonable  dili- 
gence to  recover  his  debt,  and  that  the  difficul- 
ties in  his  way  at  law  have  not  been  occasioned 
by  his  own  neglect.  A  delay  of  twenty  years 
is  considered  an  absolute  bar  in  a  court  of 
equity,  unless  it  is  satisfactorily  accounted  for. 
But  here  there  has  been  a  delay  of  more  than 
forty -six  years;  and  under  circumstances,  for  a 
part  of  that  time,  which  evidently  show  a  want 
of  diligence. 

Inde^,  if  the  court  granted  the  relief  asked 
for,  the  complainant  would  not  only  be  protect- 
ed from  the  consequences  of  his  own  neglect, 
Init  would  derive  a  positive  advantage  from  it. 
For  if,  when  the  debtor  was  discovered  in  Ala- 
bama   in    1822,    the    complainant    had    then 


brought  an  action  at  law  against  him  and  re- 
covered judgment,  and  then  suffered  that 
judgment  to  sleep  until  the  time  when  this  bill 
was  filed,  his  claim  would  have  been  iMured  by 
the  statute  of  limitations  of  that  State.  And  if 
he  could  now  avoid  that  bar,  upon  the  ground 
that  the  Act  of  Limitations  of  Alabama  applies 
only  to  domestic  judgments,  and  could  obtain 
the  aid  of  a  court  of  equity  to  enforce  the 
judgment  rendered  in  South  Carolina,  upon 
the  ground  that  it  is  not  within  that  act,  he 
would  derive  an  advantage  from  his  omission 
to  proceed  against  the  debtor  when  he  discov- 
ered, in  1822,  the  place  of  his  residence.  He 
would  obtain  relief,  because  he  neglected  to  sue 
at  law  when  the  debtor  appears  to  have  been 
in  a  condition  to  pay  the  debt;  and  when  that 
fact  could  have  been  ascertained  by  reasonable 
exertions  on  his  part.  In  the  eye  of  a  court  of 
equity,  laches  upon  a  judgment  of  South  Garo- 
lina  cannot  be  entitled  to  more  favor  than  laches 
upon  a  judgment  in  Alabama,  and  both  must 
be  visiteid  with  the  same  consequences.  Relief 
in  a  court  of  eouity,  under  the  circumstances 
stated  in  the  bill  and  exhibits,  would  be  an  en- 
couragement to  revive  stale  demands,  which 
had  l^n  abandoned  for  years.  The  property 
now  sought  to  be  charged  mi^ht  not,  in  the 
lifetime  of  the  origin^  parties,  have  been 
thought  worth  pursuing;  and  in  the  changes 
in  value  continually  occurring  in  this  country, 
it  may,  after  the  lapse  of  so  many  years,  have 
become  of  great  value  in  the  hands  of  the  heirs 
of  the  debtor.  And  if  under  such  circum- 
stances it  could  be  made  liable,  an  old  and 
abandoned  claim,  with  the  accumulated  inter- 
est of  near  half  a  century,  might  become  a 
tempting  speculation.  Sound  policy,  as  well  as 
the  principles  of  justice,  requires  that  such 
claims  should  not  be  encouraged  in  a  court  of 
equity. 

It  is  unnecessary,  in  this  view  of  the  case,  to 
determine  whether  the  statute  of  limitations  of 
Alabama  does  or  does  not  *apply  to  this  [*222 
judgment.  For  the  reasons  above  stated,  we 
think  the  lapse  of  time,  upon  the  facts  stated  in 
the  bill  and  exhibits,  is,  upon  principles  of 
equity,  a  bar  to  the  relief  prayed,  without  refer- 
ence to  the  direct  bar  of  a  statute  of  limitations. 

Another  question  has  been  made  in  this  case; 
and  that  is,  whether  the  objection  arising  from 
lapse  of  time,  apparent  on  the  bill  and  exhibits, 
can  be  taken  advantage  of  on  demurrer. 
Undoubtedly  the  rule  formerly  was  that  it 
could  not;  and  that  doctrine  was  distinctly  laid 
down  by  Lord  Thurlow,  in  the  case  of  Deloraine 
V.  Browne,  3  Bro.  Ch.  R.  646.  The  nde  was 
perhaps  followed  for  some  time  afterwards. 

It  was  placed  upon  the  Rround,  that  this  de- 
fense was  foundea  upon  the  presumption  that 
the  debt  must  have  been  paid,  and  as  a  demur- 
rer admits  the  fact  stated  in  the  bill,  it  admits 
that  the  debt  is  still  due;  and  if  admitted  to  be 
due,  the  debtor  in  equity  and  good  conscience 
is  bound  to  pay  it. 

But  the  presumption  of  payment  is  not  the 
only  grouna  upon  which  a  court  of  chancery 
refuses  its  aid  to  a  stale  demand.  For  there 
must  appear  to  have  been  reasonable  diligence, 
as  well  as  good  faith,  to  call  its  powers  into 
action;  and  if  either  is  wanting,  it  will  remain 
passive  and  refuse  its  aid.  This  is  the  princi- 
ple recognized  by  this  court  in  Piatt  y.  Vattier, 

1059 


22S                                        auTKKUE  Ooun  or  tbi  Unitb>  Statsi.                                       IIH 

•  Pet  4ie,  HcKntght  t.  Tajlor,  1   How.   1S8,  dir  nelUU,  nrerrioi   M  ttttai  M  •» 

uid  in  Bowman  et  •!.  v.  Wathen  et  al.  1  How.  it'i7^«,lf^u^.     nif^CT.SlI.'Sf 

ISO.    If,  tbererore,  the  complainant  by  hll  own  lued  niid'r  an  "t  at  c'ar^^n  ISM 

.1 ._._ _  1. __    1  . ._    — -.._    _.  !...__    ...    ._   _  ..  odant.  Id  aider  to  abow  an  ouUtiixtlBa 

In  erldeoee  a  treat;  betwnn  tb>  Unltt] 

,  , .   _        .       ,,,,            :j              -              -  tb«  Sac  aod  Vat  lodlana,  in  wblch.  ttk 

debt  may  be  atill  unpaid.  landi,  waa  reaerred  foT  tbe  ball-bmdi. 

Upon  this  prindple,  the  proper  rule  of  plead-  "'  ConfteM  paaMd  In  ISM  rellnalA. 

ing  would  seem  to  U.  that,  wh^  the  cue  lUted  iTbSSd?                                      ^*" 

by  the  bill  appeara  to  be  one  In  which  a  court  anffident  to  abmr  an  onUtaodtng  **"i 

of   equity    will    refuae   Ita    aid,   the    defenlant  ■'•  >"  ■  patent  are  not  cnonxb  to  abew 

.Uouia  b.  p.™illrf  to  ™i[.t  11  b,  demur,™.  S."  »"  Si'^^.SS'^","  S^S 

And  aa  the  tachei  of  the  complainant  in  the  as-  poaea.    nor  waa  it  neceMar;  tor  tbe  detendaai  a 

■erlion  of  hla  claim  ia  a  bar  in  equity,  If  that  ob-  ■'"'w  tiMt  any  of  tbe  half-breeda  were  In  •aWnDi 

jection  ia  apparent  on  the  biil  fteelf,  theie  can  "  ^^*  ""•  "'  '*"  '^*'- 
be  no  good  reaaon  for  requiring  a  plea  or  answer 


9  of   the  pUlntifl  aippi  River.   Tbe  suit  waa  brought  by  the  htjn 

«a  stated  In  the  bill  will  not  entitle  him  to  a  de-  of  Reddick  against  one  Kilbourn,  who  wm  lit 

cree,  the  ]u(^[ment  of  the  court  may  be  required  tenant  in  possession.    Br  agreement  of  coimid, 

on  demurrer  whether  ttw  defendant  ougtit  to  filed  aft«r  the  suit  was  brought,  it  was  admilM 

be    compelled    to    answer    the    bill."     And    in  that  the  defeodanta  in  error  were  the  bdn  et 

Story's  £q.  PI.  sec.  SOS,  and  the  note  to  it,  he  Thomas  F.  Reddiek,  and  the  pUiaUfTa  in  etrar 

states  the  rule  as  laid  down  by  Lord  Sedesdale  were  substituted  in  tbe  place  of  Kllbonn. 

to  be  now  the  established  one,   la  tbe  opinion  'The  facts  wen  these:                           ['tl4 

of  the  court,  it  Is  the  true  rule.   It  is  eridentiy  On  the  4th  of  August,  1824,  a  tr«ftty  was  mod* 

founded  upon  sounder  principles  of  reason  than  between  the  United  States  and  the  Sac  and  Fa 

the   one    maintained    bj    Lord   niurlow,   and  Indians,  by  tbe  flrst  article  of  whiehthelndiut 

Is   better   calculated    to   disembanMS   a   suit  ceded  to  tba  United  States  the  lands  desorlbed 

from    nnnecesaary    forms    and    taehulcalitiea,  as   follows,   viz.:    "Within   the  limits   of  thi 

ass*]   'and  to  save  the  parties  from  useless  State  of  Uissouri,  which  are  situated,lylng,sBd 

expensa  and  trouble  in  bringing  It  t»  issue,  sad  being    between    the    MisBlssippi    aad    HiMomi 

applies  with  equal  force  to  a  eaae  barred  hy  the  rivers,  and  a  line  running  from  the  Misaonri  at 

lapse  of  time,  and  the  negligence  of  the  com-  the  entrance  of  Kansas  Hirer  north  one  bus- 

Elainout,  as  to  (me  barred  by  •  positive  act  of  dred  miles  to  the  northwest  earner  of  the  Btst* 

mitations.  of  Misaouri,  and  from  thence  Nat  to  tbe  lOssii- 

In  the  case  before  us,  therefore,  the  demurrer  aippi.    It  being  understood,  that  tbe  small  tiid 

was  proper,  and  must  be  sustained,  and  the  da-  of  lend  lying  between  the  rivers   Dea  Hoisci 

cree  of  the  court  below  affirmed.  and  the  Mississippi,  sad  the  section  of  the  sbon 
line  between  the  Hiaaiisippi  and  Dec  lloiaN, 

Order.  Is  intended  for  the  use  of  the  haif-brwds  bt- 
longing  to  the  Sac  and  Fox  nations,  tbey  boH- 

This  cause  came  on  to  be  heard  on  the  tran-  ing  it,  however,  by  tbe  same  title  Mid  in  tlii 

script  of  the  record  from  the  Circuit  Court  of  same  manner  that  other  Indian  titles  vebeli' 

the  United  SUtea  for  the  Southern  District  of  On  tbe  30th  June,  1S94,  Congreas  pused  u 

Alabama,  and  was  argued  by  counsel;  on  eon.  act   (4  Stat,  at  Large,  740)   entitled,  "An  Act 

sideration  whereof,  it  Is  now  here  ordered  and  relinquishing   the   haJf.breed   laoda."     It  lelii- 

decreed  by  this  court,  that  the  decree  of  the  said  quished  all  the  right,  title,  and  Intereat  whiek 

Circuit  Court  in  this  cause  be,  and  the  same  Is  might  accrue  to  the  United  States  In  the  abon 

hereby  affirmed,  with  costs.  reservation,  and  vested  the  land    betwem  tk 
rivera  Dee  Moines  and  Hlssissippi,  above  ma- 

■  I  tloned,  in  the  half'breeds  of  the   Sao  and  Fa 
tribes  of  Indians,  who  were,  at  tha  paessgs  if 

SAMUEL  UARSH,  William   E.   Lee,  and  Bd-  the  act,  entitled  by  the  Indian  titio  to  the  hb^ 

ward  0.  Delavan,  Plaintiffs  in   Error,  with  full  power  and  authoritjr  to  transfer  thai 

V  portions  toereof,  by  sale,  dsvise,  or  deaoent,  s^ 

EDWARD  BROOKS  and  Virginia  C.  his  Wife,  ~^f.*  ;^^'J?^:' ""Vf/™!.:^  ^ST^  I. 

formerly    Virginia    C.    ReSick,    Charles    P.  Both  of  these  documenU  covered  the  lead  h 

Billou   and    Frances   E.,  his   Wife,   Formerly  "T'^S;.  .^  ^  ,„,,   ,=«   ,,„„„,_.  ,„_j  _ 

Frances  E.  Rcddick,  Walter  J.  Rl^ldick  and  .S^Jl'J^^.f^A^']^  S^^^^?^.'^ 
Dabney  C.  Reddiek  by  1 
Guardian,  Heirs  at  l*^ 


Mi^  M  iSiklSr  •«  l«  Stal.  .t  Lngi,  Mil,  r.li»Vl,brn,  U  Ik 

,S^  ThSS?  J'  is,  '•I"  "  Thmm.  !.  lUddltk  .11  &.  riSt,  tl>k 

Ai^v    T^^,^    n.f  J.il.?.  I,  wJ!!L  «l.im,ttiidlat«M.t  which  th.nnlt«lSUte«W 

dick,  Dcccucd,  DcfciduU  In  Error.  ^  ,  ,;,^l„  „^  ^  ,„j  ,„d.r.tood  to  be  Ik 

uoder  n.  STgruil  to  8«  ud  Kx  Mkn.-  „  .'^"'''K'.""^  .  ™  fc....^?.lI^2  S 

»..»..).  t-  ..rt».,^^.u.-..  he  taken  by  wit  older  or  hotter  elum  .at  lai- 

rcclt.1.  In  p.l«it-.TM.oc»  „^j  ,„J  ,I,J  „„„^  g^^^  j,,. 


T»,  oTUniii  I.  .  writ  ol  n,U  piod.ccd  .  p.i™i  "'"  ''°' >"  'j  "' "I",  "■■"■■■Ihlotej.j  » 
from  the  Oniied  Suto,  daM  I.  183*,  whlct  ««■  niunaatlon  to  Mid  heira;  lud  provided,  urn, 
lost • 
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fhftt  should  mM  tract  of  Und  be  Inclnded  In  mt  OUth. 

WWTTBtloa  heretofore  mide,  undw  tre»ty  with  m.  Th»t  the  true  eonatmetlon  of  the  Art  ol 

ur  IndiM  tribe,  tb»t  the  Md  Mr.  be,  .nd  28th  of  April.  IBlfl,  doe.  not  conerm  the  pl>in 

thoj  hereby  ire  •uthoriwd  to  locftte  the  ume  tiffs'  title  to  the  land  .ued  for  in  this  wtfon.  it 

™n«ty  in  le»l  euMivisira*  on  Miy  "nsppro-  the  Indian  title  wm    not    then    extinguished 

|iri»t«d  land  of  the  United  Btatei  in  said  terri-  {q  ^^j  j^^^                                            ' 

tfrj,  eubjert  to  enti?  U  private  ule."  Given 

On  the  7th  of  PobruEry,  1839,  s  patent  wae  ^ii.    —..*..     ™      .        '.  ,„,       .,.    ,.      „ 

iMiied  by  the  United  Btstee  to  Tho™  F.  Red-  *^  Tl«t  the  Treaty  of  1824,  with  tho  &r 

dick,  for  the  land  In  controversy,  which  con-  ^^J"  ^"^^J""'"*  't^^^.'^^u  V  '}".  "'^'' 

tiJned  the  following  redtal,  vit'  jd  State,  of  the  Indian  title  to  the  land  in  con- 

ia5»]   -The  Unitid  State,    of  America,   t«  t«»»e"T  »*  t*'"  d**'  «'  «»'<i  Treaty  of  1824. 

•II  to  whom  tbcM  presents  shall  come,  greet-  Refused. 

ing:  Sth.  That  If  the  jury  believe,  from  the  e*t 

"Know    ye,    that    Thomas    F.    Reddick,    as-  dence,  that  the  land  described  in  the  patent  lies 

■Ignee   of  the  estate   ot   Joseph  Robidoux  as-  within   the   reservation   for   the   Sac   and   Fox 

algnee  of  Louis  Honore  Tsuon,  ha.  depo.it«d  half-breeds,  then  the  platntiffs  are  not  entitled 

in  the  general  land  office,  a  certiflcete  numbered  to  recover  under  .aid  patenL 

one  thousand  one  hundred  and  flfty-seven,  of  Given. 

the  recorder  of  land  titles  at  St.  Louis,  HisBoiiri,  ...     .w,^  ^  „  ,l     ,         .    .  ,      ..        ■  ,   ,._ 

Whereby  it  appears  that.  In  pursuance  of  tbe  ^}\J^\}:^  \^  }^'  "°*  '.TT,  ^J*!  P'''"'"''- 

.ever»l  «tB  of  Congre.s  for  tb  adjustment  of  J"!".**,**'^  plaintiffs  «"  «t  tied  to  damage, 

titles  and  daims  to  lands,  the  .aid  Thomas  F.  f"?"".  <'«f««l«nt"   '«  withholding  or   using  or 

Reddick,   assignee    of    th^    estate    of    Joseph  "^7°^  their  property,  the  jury  shall  then  set 

Robidoux,   aasignee   of   Louis   Honore   Tess^,  f,^^^  7"^*  "'  "^  permanent  improvement. 

has  been  confirmed  in  hi.  claim  to  a  tract  of  f^**'"^/"*'   "^y   "-"^  "'de   on   said   land,  at 

Und  containing  six   hundred   and   forty   acres,  '''*"  "^''  "'"*•  *«»''"'  «»">  damsger 

bounded  and  described  as  follows,  to  wit,"  etc..  Refused. 

«tc.  7tb.  That  the  plaintiffs  cannot  recover  in  this 

On  the  10th  of  July,  183S,  the  defeodanta  In  artion,  unless  they  .how  conclusively  that  the 

error   brought   a  writ   of  right    (a  proceeding  land  in  controversy  ia  not  within  tlie  Sao  and 

recognized  by  the  statutes  of  Iowa,  In  the  ua-  Fox  half-breed  reMrvation. 

ture  of  an  ejectment)  against  the  tenant  In  po«-  Olren. 

MBsion  under  Manh,  Lee,  and  Delavan,     Aft-  a.v    (-  •_   •  ii.    i.  _  il  i      v      ia  i             i 

•r  sundry  proceedings,  which  it  Is  not  nece.-  ,w  .k    "i     f  ^"^  *^7t.*''o'.,'^^^ 'V'P"'*^ 

•ary  to  state,  the  Tuse  came  on  for  trial   at  "^S/^\'"i^^  'i""'^,,'*^  Reddick'a  heirs  was 

September  Term,   1843,  of  the  District  Court.  ^  ,h"                                   Tff  ^"tfv"  T?*"? 

when  the  jury,  under  the  Instructions  of  the  '"J'^k  ?f»\"  ' '''"rL''V  \     V-^^^jI' *™'' 

eourt.  found  a  verdict  for  the  plaintiffs.  f'J''  '""'^  *  ^  P'"''!^  '*'"'  ""=>>  '  '">»  .^»"  «*" 

A   bill   of   exceptions    was   taken   which   set  ''V"^  !■   recogmied  by   persons  residing  on 

out  the  evidence  offered  by  the  parlies  respect-  '"^  ''*".  °^*')*'  ''""  "  ''l«  *'"«  "?f M'  ''""»' 

iwly   aa  follows   vif                  i~     —,       i~  said  tract,  that  no  reputation  or  opinion  of  the 

The  plaintiffs 'offered  In  evidence  the  above  '='""|!'  '"if'"8  "P."^?  "'.".''l  ""••,'>^  ''"'>'  ?* 

p.tcnt;  p„)ved  that  the  land  claimed  was  In-  '^^J^',"'."'  '"Vll"  '"  ""^°"-«t.  *0"'<',.''" 

Suded  within  it;  the  heirship  of  the  plaintiffs;  ^^^ll^   ^         'i%'*'^?*'',1"  "'.  I*"  '"" 

and  that  the  defendant  wa.  in  poue.sion  when  ■»  the  map,  and  proved  to  actually  exiat. 

the  suit  wa.  brought,  and  then  vested.  Oivoi. 

The  defendants,  in  order  to  prove  an  out-  0th.  That  If  the  Jury  believe  that  Honore 

■tanding  title,  offered  in  evidence —  Tesaon  had  no  marked  or  known  boundaries, 

1.  The  Tr«atv  of  1824.  which    included   the   land    in   controversy,   the 

2.  The  Act  of  Congress  of  June  30,  1834.  jury  must  find  for  the  defendant. 

S.  The  Act  of  Congress  of  July  1,  1636.  The  first,  fifth,  and  seventh  of  which  inatruc- 

And   also   offered   parol   testimony   to   prove  tions  the  court  'refused  to  give  to  the  (*2SI 

that  the  northern  line  of  said  half-breed  reier-  jury;  to  which  refusal  and  opinion  of  the  court 

vation  was  an  artually  marked  line,  In  accord-  the  defendants,   by   their  counsel,  except,   and 

uice  with  said  plat,  and  called  by  the  neighbor-  pray  that  this  their  bitl  of  exception,  may  be 

hood,  alone  and  on  each  side  of  said  line,  the  signed,  sealed,  and  made  a  part  of  the  record. 

half-breed  line;  and  thereupon  prayed  thecourt  Charles  Mason,  Judge.     [Seal.] 

to  Inrtruct  the  jury  as  follows,  to  wItt  The  defendants  sued  out  a  writ  of  error,  and 

RcfuMd  rarried  the  case  up  to  the  Supreme  Court  of 

l.t  Th.t  l(  lb.  l«rj  b.11...,  (rem  11,.  evl.  St; J?!*,,,;"  "'■,  S'i  °'„i'-T7'  .!"'' 

witui   Ih.   rswrTillra    lor   th,   S»   .nd    P.,  ^^'.    '••'"'■•"U   I.   Ih.   Di.lncl  Court    tij, 

l,.ir-hr»d..  Ihoo  Ih.  pl.lotilI.  .r.  not  .olIlW  ""'t'   ^l  Si,^'"";;    t    '""e"   "» 

to  nm«r  under  ..Id  p.l«ut.  u  .uthori.^  by  •^,-  "'  '"'  "J  ""i  "t,' J  !    T      ,  ■  ,; 

th.  uid  Att  ot  i.t  juCr,  1830.  ,  "  '"  :'yS,'"'„":  *;'■!,''",,'  !>'■"";«■ 

'  In  error,  snd  Mr.  May  and  Mr.  Geyer  for  th* 

«»«  ]                          'Given.  lefendants. 

2d.  That  under  the  report  of  the  recorder  of  Jlr.  Wood  made  the  following  points; 

land  titles,  dated  February  2d,  ISlS.offeredby  I.  The   poMession   of   the  defendants   in   th* 

Elaintiffs  in  evidence,  plaintiffs  are  not  entitled  original  suit  was  sufBcient  to  entitle  them  to  • 

}  recover,  unless  the  same  has  been.  conArraed  rerdict,  unless  the  plaintiffs  should  show  a  titia 

by  «a  art  of  Coogreaa.  II.  Aji  outstanding  valid  title,  paramount  ta 

II  lb  •«.  M^'l 
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that  of  said  plaintiffs,  was  sufficient  to  protect 
the  poflsession  of  defendants  below  against 
the  plaintiffs'  title.  Schauber  ▼.  Jackson,  2 
Wend.  12. 

m.  The  title  of  the  Indian  half-breeds,  un- 
der the  Act  of  1834  and  the  Treaty  of  1824, 
was  valid  and  complete,  and  being  prior  in 
time  to  the  patent  of  the  plaintiffs  of  1839, 
which  issued  in  virtue  of  the  Aet  of  1836,  is 
paramount  thereto,  and  ought  to  prevail  against 
it.  1  Doug.  Mich.  R.  555;  Hoofnagle  v.  An- 
derson, 7  Wheat.  212;  2  Peters,  253;  0  Wheat. 
678;  0  Peters,  715,  716. 

IV.  Bven  if  the  plaintiffs  below  had  shown 
A  defective  title  prior  to  the  Treaty  of  1824, 
such  defective  title  would  not,  as  against  the 
said  title  under  the  Act  of  1834,  be  made  valid 
by  the  plaintiffs'  patent  of  1839,  because  such 

Satent  passed  only  the  title  of  the  United 
tates  then  existing;  more  especially,  inasmuch 
as  the  Act  of  183C  under  which  it  issued,  re- 
served rights  previously  acquired  under  treaty 
with  any  Indian  tribe.  Lee  v.  Qlover,  8  Cow. 
189;  Mitchel  v.  United  States,  9  Peters,  748; 
Johnson  v.  Mcintosh,  8  Wheat.  578. 

The  counsel  for  the  defendants  in  error  con- 
tended— 

I.  The  court  did  not  err  in  refusing  the  said 
prayers,  because — 

1.  They  are  based  on  a  part  only  of  the  evi- 
dence. Greenleaf's  Lessee,  v.  Birth,  9  Peters, 
292. 

228*]  *2.  It  appears  on  the  plot,  by  the 
prayers  of  plaintiffs  in  error,  and  on  the  face 
of  the  patent,  that  the  land  in  dispute  had 
been,  by  acts  of  Congress,  confirmed  to  Reddick 
prior  to  the  Treaty  of  August,  1824. 

The  pat^t  being  founded  on  a  confirmation, 
the  facts  recited  may  be  considered.  United 
States  V.  Clarke,  8  Pot.  448.  A  public  grant, 
if  submitted  in  evidence,  must  be  received  by 
court  and  jury  as  evidence  both  of  the  facts  it 
recites  and  declares  leading  to  the  foundation 
of  the  grant,  and  all  other  facts  legally  in- 
ferable by  either  from  what  is  so  apparent  on 
its  face.  United  States  v.  Arredondo,  6  Pet. 
729;  see  Act  of  March  2d,  1805,  ch.  26,  2  Stat. 
at  Luge,  324;  Act  of  April  2lBt,  1806,  ch.  39, 
2  Stat,  at  Large,  891;  Act  of  February  15th, 
1811,  ch.  14,  2  SUt.  at  Large,  617;  Act  of 
June  13th,  1812,  ch.  99,  2  SUt.  at  Lar^e,  748, 
authorizing  Recorder  to  report  on  claims  to 
land  in  Aussouri;  Reports  of  Recorder  of  No- 
vember 1st,  1815,  and  February  2d,  1816,  in 
favor  of  Reddick's  claim;  3  Am.  State  Papers, 
845;  Act  confirming  Claims  reported  by  Re- 
corder, April  29th,  1816;  ch.  159,  8  Stat,  at 
Laxg^  328. 

Tie  report  of  recorder  adds  to  his  approval 
of  Reddick's  claim  ''if  Indian  right  extin- 
ffuished."  As  to  the  effect  of  this  proviso,  see 
Report  of  J.  M.  Clayton,  Chairman  23d  Con- 

S'ess,   2d    Sees.    Report,   No.   81,   Ho.    Reps.; 
nited  States  v.  Fernandez  et  al.  10  Pet.  308; 
Chouteau  v.  Eckhart,  2  Howard,  374;  Report 
of  Solicitor  of  Land  Office,  MSS.  vol.  No.  75, 
,  dated  June  9,  1837. 

Did  not  the  Act  of  April  29th,  1816,  include 
Reddick's  claim? 

'  It  was  approved  by  the  recorder,  acting  as 

eommissioner,  as  a  valid  claim,  subject  only  to 

Indian  rights,  on  Uie  contingency  that  they  are 

or  ma/  thereafter  be  extinguished.  "All  grants 
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of  land  by  the  government  are  to  bo  under- 
stood as  being  subject  to  Lidian  rights.* 
Fletcher  v.  Peck,  6  Cranch,  87;  Mitchel  v. 
United  States,  9  Peters,  711;  Johnson  r.  ITIn- 
tosh,  8  Wheat.  574. 

If,  before  the  confirmation  to  Roddick,  the 
title  was  only  inchoate  and  addressed  itself  to 
the  Political  Departments  of  government  (see 
Le  Bois  V.  Bramell,  4  Howard,  449),  yet  it  wis 
such  an  equitable  title  as  the  government  wis 
bound  to  protect.  Mitchel  et  al.  v.  United 
States,  9  Peters,  714. 

But  what  was  the  effect  of  the  confirmatiot 
by  the  Act  of  April  29th,  1816,  if  restricted  bj 
the  proviso  of  the  recorder,  to  wit,  "if  Inditi 
right  extinguished  t"  Did  it  not  at  least  grant 
the  ultimate  fee,  whicli  was  in  the  United 
States,  subject  to  Indian  right  of  possession? 
Could  the  United  States  afterwards  Meal  [*ast 
with  the  fee,  and  reserve  or  in  any  way  Aspote 
of  itt  Mitchel  et  al.  v.  United  SUtes,  9  Peters, 
713;  Grignon  v.  Astor,  2  Howard,  844. 

Indians  have  only  a  right  of  occupancy,  sod 
no  power  to  dispose  of  the  soil.  Johnson  ?. 
M'Intosh,  8  Wheat.  543.  Indians  cannot  rai 
on  their  aboriginal  title  in  courts  of  the  United 
States.  Cherokee  Nation  v.  Georgia,  5  Fst. 
20. 

Grants  of  land  by  the  government  are  to  be 
understood  to  convey  a  title  to  the  grantees, 
subject  only  to  the  Indian  right  of  occupancy. 
When  that  is  ended  by  cession  to  the  govern- 
ment, or  otherwise,  it  is  to  be  enjoyed  in  full 
dominion  by  the  grantee.  Ibid.;  Fletcher  v. 
Peck,  6  Cranch,  87;  Mitchel  v.  United  States,  9 
Pet.  711;  United  States  v.  Femandes,  10  Pet 
304. 

The  act  confirming  Reddick's  titie  was  pasted 
in  1816.  After  this,  by  the  Treaty  of  August 
1824,  the  Indians  cede  all  their  title,  reserriiw 
only  a  small  tract  for  the  use  of  their  half- 
breeds,  they  holding  it  as  "other  Indian  titlei 
are  held."  Reddick's  land  was  locatod  before 
this,  and  well  known  to  the  government  by  its 
metes  and  bounds.  See  additional  article  of 
Treaty  with  Sac  and  Fox  Indians,  dated  No- 
vember 3d,  1804,  7  Stat,  at  Large,  87. 

Was  not  the  reservation  subject,  then,  to  fail 
locations?  Otherwise,  would  it  not  be  a  fnod 
on  the  part  of  the  United  States  T 

The  confirmation  of  the  claim  of  Reddick, 
either  by  the  recorder  or  Congress,  was  a  loca- 
tion of  the  land.  Les  Bois  v.  Bramell,  4  How- 
ard, 463. 

The  grant,  then,  by  Act  of  April  29th,  1816,  k 
prima  facie  a  good  legal  title,  and  stan<fisg 
alone  will  support  an  ejectment.  Strother  ▼. 
Lucas,  12  Peters,  454;  Cinouteau  ▼.  Eckhsrt,  i 
Howard,  372.  It  is  a  hiffher  evidenoe  of  title 
than  a  patent,  and  is  a  direct  grant  of  the  fee. 
Grignon  v.  Astor,  2  Howard,  3&. 

But  the  plaintiffs  below  relied  upon  their 
patent,  issued  7th  February,  1889.  It  is  tke 
superior  and  conclusive  evidenoe  of  lend  title. 
Bagnell  v.  Broderick,  13  Peters,  436;  Wilcox  v. 
Jackson,  Ibid.  499.  It  is  conclusive  proof 
that  the  act  of  granting  is  by  authority  of  the 
United  States.  United  States  ▼.  Arredoiido,  ( 
Pet.  728;  Patterson  v.  Winn,  6  Pet.  241.  Aad 
is  evidence   that   every   prerequisite   has  beee 

?erformed.    United  States  v.  Arredondo,  i  Pet 
30,  731 ;  Polk  V.  Wendal,  9  Cranch,  87. 
It  will  not  be  presumed  that  the  govemneil 
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htm  eonveyad  the  Mine  land  twice.     United 
8t»tee  ▼.  Arredondo,  6  Peters,  091. 

The  court  will  not  construe  the  patent  as 
eonffictinff  with  other  rights.  Ibid. 
ISO*]  *The  patent  is  prima  facie  evidence 
of  title,  and  also  that  any  former  grant  of  the 
same  land  by  the  govemment  was  extinguished. 
Hall  r.  QitUngs'  Lessee,  8  Harr.  k  Johns. 
112. 

This  court  has  repeatedly  decided  that  at  law 
no  facts  behind  the  patent  can  be  investigated. 
Boardman  et  aL  v.  Lessees  of  Reed  and  Ford,  6 
Pet.  828,  942;  Stringer  v.  Young,  3  Pet.  820. 

But  it  ought  to  be  presumed,  in  cases  of  dis- 

Cites  about  lands  granted  by  government  on 
dian  titles,  that  a  patent  carefully  describing 
the  lands  does  not  interfere  with  other  public 
grants,  or  special! v  with  Indian  reservations. 

Intercourse  with  the  Indians  should  be  car- 
ried on  by  the  government.  Worcester  ▼.  State 
of  Georgia,  6  Peters,  816. 

It  is  for  the  officers  of  government  to  say 
when  land  shall  be  reserved,  and  what  is 
•o  reserved.  Indian  affairs  belong  to  the  Polit- 
ical Department.  The  United  States  deal 
with  Indian  titles  in  their  political  and 
sovereign  capacity.  It  is  for  the  land  officers 
to  decide  on  facts  on  which  a  patent  is  to  issue. 
Cberokee  Nation  v.  Georna,  5  Pet.  1;  Wilcox 
▼.  Jackson,  13  Pet.  490;  Les  Bois  r:  Bramell, 
4  Howard,  461. 

Though  grants  are  subject  to  Indian  title, 
jet  it  is  for  the  proper  officers  of  government 
to  say  when  such  title  is  extinct  by  succession, 
or  abandonment,  by  boundary,  or  rejection  of 
claim,  and  the  lands  have  reverted  to  public 
fund.  United  States  v.  Arredondo,  6  Pet.  747, 
748. 

The  offioers  of  government  hare  determined 
that  the  Indian  right  was  extinguished  to  Red- 
dick's  claim,  if  the  Act  of  April  29,  1816,  had 
not  already  so  determined;  and,  by  issuing  the 

Stent,  have  at  least  put  the  burden  of  provins 
b  contrary  on  those  who  dispute  it.  United 
States  v.  Arredondo,  6  Pet.  727,  728;  Strother 
▼.  Lucas,  12  Pet.  437;  8  State  Papers;  Report 
of  Solicitor  of  the  Land  Office,  MSB.  vol.  No. 
113,  dated  September  21,  1837;  also  No.  209, 
dated  October  30,  1838;  Opinion  of  Attorney- 
General  Grundy,  dated  January  2,  1839,  vol. 
of  "Opinions  of  Attorneys -General,"  p.  1230; 
Order  of  Secretary  Woodbury,  dated  February 
6,  1839,  to  issue  patent  to  Reddick's  heirs,  "by 
command  of  the  President  without  any  further 
auspension,**  and  order  of  Commissioner  of 
Land  Office  in  pursuanoe  thereof,  on  the  flies 
of  land  office. 

Presumptions  are  in  favor  of  the  integrity 
snd  fidelity  of  public  officers  in  fulfilling  their 
duties.  Bank  of  the  United  States  v.  Dandridge, 
12  Wheat.  64;  Martin  v.  Mott,  Ibid.  19;  Buller's 
N.  P.  208;  1  Greenleaf  on  Ev.  sec.  40. 

If  the  patent  is  prima  facie  evidence,  and  is 
not  rebutted,  it  remains  sufficient  to  midntaln 
the  title.  Kelly  v.  Jackson,  6  Pet.  632. 
2Z1*]  *n.  The  outstanding  title  set  up  by 
the  plaintiffs  in  error  in  the  court  below,  undcnr 
the  Treaty  and  law  of  June  80,  1834,  does  not 
necessarily  negative  a  title  in  the  United  States 
at    the  date  of  the  patent. 

It  must  be  a  clear  subsisting  title  outstanding 
in  another,  to  defeat  a  plaintiff  in  ejectment, 
md  that  means  such  a  titla  as  tlio  stranger 
19  li.  ad. 


could  recover  on  in  ejectment  against  either  of 
the  contending  parties.  HaU  ▼.  Gittings* 
Lessee,  2  Harr.  &  Johns,  112. 

nL  The  Act  of  June,  1834,  does  not  neoes- 
sarily  include  in  the  half-breed  reservations  ths 
land  in.  dispute. 

IV.  The  Durden  of  showing  that  there  was 
no  title  in  the  United  States  at  the  date  of  the 

Ktent,  and  also  that  the  land  is  within  the 
If -breed  reservation,  was  upon  the  plaintiffs 
in  error  (defendants  below).  Greenleaf  v.  Birth, 
6  Pot  802;  Hawkins  ▼.  Barney,  6  Pet.  468,  469. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  Supreme  Court  of  Iowa.  The  suit 
originated  m  a  writ  of  right  issued  by  the  Dis- 
trict Court  of  Lee  County,  at  the  instance  of 
the  heirs  of  T.  F.  Reddick,  to  recover  posses- 
sion of  certain  lands  wrongfully  withheld  from 
them,  as  they  alleged,  by  the  defendants. 
Marsh  and  others.  The  venue  was  subse- 
quently changed  to  the  County  of  Henry, 
where  the  cause  was  tried  in  September,  1843. 
The  plaintiffs  claimed  possession,  as  owners, 
under  a  patent  to  their  ancestor,  signed  by  the 
President  and  issued  from  the  general  land 
office  on  the  7th  of  February,  1839,  which  they 
exhibited,  and  also  proved  the  premises  in  ques- 
tion to  be  covered  oy  such  patent,  and  in  pos- 
session of  defendants. 

The  defendants  prodw*ed  In  evidence,  1st. 
An  act  passed  by  Congress  on  the  let  of  July, 
1836,  relinquishing  to  the  heirs  of  T.  F.  Red- 
dick the  riffht  and  interest  of  the  United  States 
in  six  hundred  and  forty  acres,  being  the  land 
in  controversy;  which  act  contained  the  follow- 
ing provisos:  "Provided,  neverthelees,  if  said 
lands  shall  be  taken  by  any  older  or  better 
claim,  emanating  from  the  United  States,  the 
government  will  not  be  in  any  wise  responsible 
for  any  remuneration  to  said  heirs;  and  pro- 
vided, also,  that  should  said  tract  of  land  be 
included  in  any  reservation  heretofore  made 
under  treaty  with  any  Indian  tribe,  the  said 
heirs  be,  and  they  herebv  are  authorized  to 
locate  the  same  quantity,  in  legal  subdivisions, 
on  any  unappropriated  lands  in  said  territory 
subject  to  entry  at  private  sale.**  2d.  The 
Treaty  of  August  4,  1824,  between  the  United 
States  ani  the  Sac  and  Fox  Indians,  and  a 
plat  showing  the  premises  in  question  [*SSS 
to  be  within  the  limits  of  a  tract  reserved  by 
said  treaty  for  the  half-breeds  belonging  to  the 
Sac  and  Fox  nations.  3d.  The  Act  St  June  30, 
1834,  relinquishing  the  revisionary  or  contin- 
gent interest  of  this  United  States  in  the  reser- 
vation above  mentioned  to  the  half-breeds,  and 
authorizing  them  to  sell  and  convey  the  same. 
The  defendants  then  requested  the  court  to 
give  to  the  jury  several  instructions;  the  first, 
fifth,  and  seventh  of  which  were  as  follows: 

"Ist.  That  if  the  jury  believe  from  the  evi- 
dence, that  the  land  described  in  the  patent  lies 
within  the  reservation  for  the  Sac  and  Fox 
half-breeds,  then  the  plaintiffs  are  not  entitled 
to  recover  under  said  patent,  as  authorised  by 
the  Act  of  1st  June,  1836." 

The  fifth  is  to  the  same  effect  as  the  first. 

'7th.  That  the  plaintiffs  cannot  recover  In 
this  action,  unless  they  show  oonclusively  that 
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ihe  land  ill  eontroyenj  li  not  within  the  Sae 
and  Fox  half-breed  reaenration  * 

The  ooiurt  refused  to  eharge  the  Jury  upon 
the  aboTe  mentioned  points  as  requested,  and 
a  Tordiet  was  rendered  for  the  plaintiffs; 
whereupon  the  case  was  carried  by  the  defend- 
ants to  the  Supreme  Court  of  Iowa,  where  the 
judgment  of  toe  District  Court  was  affirmed. 

From  the  foregoing  statement  it  appears  that, 
by  refusing  to  give  the  first,  fif tli,  and  serenth 
instmctions,  the  court  below  decided  that  the 
patent  obtained  from  the  United  States  by 
Keddick's  heirs  was  a  better  title  than  the  res- 
mration  to  the  Sae  and  Fox  half-breeds. 

The  patent  of  1889,  was,  prima  facie,  a  con- 
elusive  title;  but  by  the  Treaty  of  1824,  with 
the  Sae  and  Fox  Indians,  the  land  in  dispute 
was  admitted  by  the  United  States  to  lie  with- 
in the  territory  ceded  by  the  treaty;  and  the 
Indian  title,  such  as  it  was  before  the  treaty,  is 
reserved  to  the  half-breeds.  This  Indian  title 
consisted  of  the  usufruct  and  right  of  occu- 
pancy and  enjoyment;  and,  so  Ions  as  it  con- 
tinued, was  superior  to  and  excluded  those 
claiming  the  reserved  lands  by  patents  made 
subsequent  to  the  ratification  of  the  treaty; 
they  could  not  disturb  the  occupants  under  the 
Indian  title.  That  an  action  of  ejectment  could 
be  maintained  on  an  Indian  risht  to  occupancy 
and  use,  is  not  open  to  question.  This  is  the 
result  of  the  decision  in  Johnson  v.  Mcintosh, 
8  Wheat.  674,  and  was  the  question  directly 
decided,  in  the  case  of  Comet  v.  Windon,  2 
Verger's  Tenn.  Rep.  148,  on  the  effect  of  re- 
serves to  individual  Indians  of  a  mile  square 
each,  secured  to  heads  of  families  bv  the  Cher- 
okee treaties  of  1817  and  1819.  Here,  how- 
ever, in  addition  to  the  reserved  Indian  right, 
SSS*]  the  Act  of  1834  vests  the  ultimate  *tit]e 
remaining  to  the  United  States  in  the  half- 
breeds  of  the  Sac  and  Fox  tribes;  thereby 
giving  them  a  perfect  fee-simple.  And  this 
act  of  1834,  being  older  than  the  patent,  must 
prevail,  unless  the  plaintiffs  below  can  go  be- 
hind their  patent;  and  on  this  assumption  the 
controversy  has  been  made  to  turn.  No  evi- 
dence of  title  was  introduced  in  the  District 
Court  other  than  the  patent  itself;  and  its  re- 
citals are  relied  on  to  overreach  the  half-breed 
title.  In  the  argument  here,  reports  found  in 
Congressional  documents,  and  laws  passed  by 
Congress  operating  on  such  reports  and  docu- 
ments, have  been  adduced  and  insisted  on  as 
confirminff  Reddick's  claim,  long  before  the 
Treaty  of  1824  was  made.  The  patent  recites 
that  Reddick  (assignee  of  Robidoux,  who  was 
assignee  of  Tesson)  had  deposited  in  the  gen- 
eral land  office  a  certificate  (Na  1157)  of  the 
recorder  of  land  titles  at  St.  Louis,  Missouri; 
and  that,  in  pursuance  of  the  several  acts  of 
Congress  for  the  adjustment  of  titles  and  claims 
to  uad,  said  Reddick  has  been  confirmed  in 
his  claim  to  a  tract  of  land  containing  six  hun- 
dred and  forty  acres,  etc. 

For  the  purpose  of  showing  the  eonsideration 
on  which  the  patent  is  founded,  and  the  au- 
thority by  which  it  issued,  the  recitals  are  in- 
disputable on  a  trial  at  law ;  but  standing  alone, 
they  do  not  furnish  sufficient  evidence  to  es- 
tablish that  the  title  can  take  an  earlier  date 
than  the  patevt,  and  thereby  overreach  an  elder 
title,  as  that  of  the  half-breeds.  As  another 
If/a/  wjj]  probably  bring  out  a  different  case 
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from  the  one  now  presented  to  m,  we  reftmfai 
from  making  any  further  remarks  on  the  ei* 
traneous  matters  adduced  on  the  argument 

Nor  can  the  Act  of  1836,  in  favor  of  Reddick*! 
hein»  help  the  patent,  it  being  of  later  date 
than  the  treaty;  and  the  confirming  act  to  the 
half-breeds  is,  of  course  (when  standing  alone), 
inferior  to  the  Indian  title. 

It  was  also  insisted  on  the  argument  here, 
that,  as  it  did  not  appear  that  any  half -breeds, 
or  their  heirs  or  assigns,  were  in  existence 
when  the  trial  below  took  place,  the  outstand- 
ing title  relied  on  could  not  be  set  up  by  the  de- 
fendants. To  which  it  may  be  answered,  thst 
it  was  necessary  for  the  plaintiffs  to  show 
themselves  to  be  owners  of  tne  land,  and  to  re- 
cover on  the  strength  of  their  own  title;  and  if 
the  land  had  been  previously  rrantedy  nothing 
was  left  to  pass  by  the  second  natent,  unleM 
there  had  been  an  escheat,  or  forfeiture  of  title 
to  the  United  States,  by  the  first  grantees;  sod 
oertainly  a  court  of  justice  could  presume 
neither  of  theee  things  to  have  taken  fMaoe  be- 
tween 1834  and  1839,  such  being  the  resneetive 
dates  of  the  confirming  act  to  the  half-breedi, 
and  the  patent  of  Reddick's  heirs.  The  gea- 
eral  rule  is,  that,  where  the  same  land  has  bees 
*twice  granted,  the  elder  patent  may  [*2S4 
be  set  ui>  in  defense  by  a  trespasser,  when  sued 
by  a  claimant  under  the  younger  grant,  with- 
out inauiring,  as  to  who  is  the  actual  owner 
of  the  land  at  the  time  of  the  trial. 

It  is  therefore  ordered,  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  another 
trial  to  be  had  therein. 

Order. 

This  cause  came  on  to  be  heard  on  the  iraa- 
script  of  the  record  from  the  Supreme  Court  el 
the  Territory  of  Iowa,  and  was  argued  by  coos- 
sel;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  In  thie 
cause  be,  and  the  same  is  hereby  reversed,  with 
costs;  and  thst  this  cause  be,  and  the  aame  ie 
hereby  remanded  for  further  proceedings  to  he 
had  therein  in  conformity  to  the  opinion  of  thk 
court. 


MOSES  WANZER,  Plaintiff  in   Error, 

V. 

TULUUS  C.  TUPPER  and  John   H.  RoDiH^ 
under  the  firm  of  Tupper  &  Rollins. 

Mississippi  statute  aa  to  protesta. 

By  the  sUtates  of  MInlnlppU  the  bolder  ef  ti 
Inland  bill  of  exchange  is  entitled  to  recoTer  of  u 
indorser  the  amoant  due  on  the  bill,  with  Inteicit 
npon  giving  the  cnstomary  proof  of  defaolt  esd 
notice.  A  protest  Is  necessary  only  for  the  po^ 
Dose  of  enabling  him  to  recover  tbe  five  per  eat 
oamages  given  by  the  act. 

The  case  of  Bailey  v.  Dosler,  6  Howard,  ti,  e» 
firmed. 

THIS  ease  was  brought  up  by  writ  ol  error 
from  the  Circuit  Court  of  the  United  Stotei 
for  the  Southern  District  of  Misaisaippi. 

It  was  an  action  brought  by  Warner  vpoa  i 
bill  of  exchange  drawn  by  him  upon  Silvsmiy 

Howard  i. 
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4  Cb.,  Kcepted  hy  drawwa,  and  Indorsed  bj  catlMi  tbenfar,  to  which  refcrcDM  U  to  be  had," 

Tupp«T  A  Rollini  to  Wuner.  '17'"  T"!!*'"  '"  P,""*.''/  R?"''  tw'lmoiiT  that  tho 

f£r«u«  wa.  trtod  ta  th.  CSnmlt  Court  It  ^^rToBjVJ' ^^*  t^Ll^^'^X  %' 

November,    1846,    whan    tkm   court    refiued    U  blm/        '        '                     •"  "=*""'   •""">•   M 

pM'mit  the  Un,  although  admitted  to  be  an  In  „*!l "..*«'  •oIot.m.  bj  tbclr  acta,  adopted  Uom 

CTku  of  exchange^to  be  given  in  evideae,  rf£;*:^'"tIi2.'^^^^.S'«S':ii'J5:„nd'S..iB^ 

to  tbo  jurr,  becauM  there  wa*  no  Talid  protcBl  beeanM  the  lubaeiiuent  policial  had  letarann  to 

tharrfrf  ""  ""*  ""*  mudg. 

Ki>'...<....Auura  tn  •(.•.  ._•  f..^h..  *._!.  Th«r«forfc  wfaer*  the  tepreaentatlen  npoa  whiek 

ia  unneceuarj  to  tUte  any  lurtHr  facti  the  orUlDaf  pollcj   «aa  founded  waa,   that   "the 

m  tile  caee.  picker  li  Inalde  of  the  bulldlni,  bat  so  lampa  uaed 

It  waa  argued  In  this  court  by  Mr.  Co«e  toi  "  ^*  Pj?',?,'  7"'°'"-J',"i»  *  cortyct  in.tnictJon 

the  pl.intifr'in  error,  do  counaef  appearing  ta  ^?cfi"rStn"'An^".'?id'^S'e  ',5.'ll^  To",'d'""^  "  "" 

the  oefendaDte.  Bat  II  no  repreacntatlona  were  made,  or  aeked. 
It  would  Dot  be  the  dutj  of  the  Ininrtd  to  make 

Mr.  CU.f  Ju.U«  l™,  d.U«,rf  Ih.  opln.  ST^.'SbS  »V  Slffi'S  S^^'^X 

Mn  of  the  court:  incrinMd,  nnlCM  On  dm  o(  them  Id  that  woj  waa 

la  thia  c«ae.  the  arcult  Court  for  tha  Booth'  noDiual. 

ISB*]  aro  Diitrict  of  *MiBBi*alppi  decided,  thai    ,„^ra  ^        ...        ^     ,.     . 

tha  holder  of  ao  ialaod  hill  ofVkehaoga  draw  T™  '^.  ""  '"""S!. "t^ .*^J  °,.'.'^ 

ud  aecept«l  In  that  State  waa  not  aotltled  U  ,j- ,!:?%,'■!'  ,"^"J°^'f  ."i  *''"J  i?* 

monr  ilaalDet  the  Indoiaer,  oaleaa  tha  hill  had  """^  BUtee  for  the  Di.trictof  Maeaaehuaetta. 

been  reg3arlr  proteet«l  for  Do.payoieot.    Thii  "  ™  "  "*?°  'f^','  l»»"J  "'  '""aiiea 

aoeialoi,  wui  mide  before  the  eia  of  Ballej  t  *?""'»";,  ^'  ''^"'?.'J' ,'^1  "'°,  "^ 

Dofier,  reported  in  6  Howard,  »,  eame  hefori  "'"°  '"■'"j"'  S,      ■  H. M?  "i  J?"'°!,''J.°  "l 

tUa  eiort     In  that  eaaa  the  eourt  held,  upoi  """.T  »'  I^'™"  «">  ^'"•.'•'iV'  '5*;,'°' 

foil  eooiideration  of  the  qoeation,  that,  oodei  'he  loaoraoee  eoDipaiij  waa  at  BoatoD,  In  Ifaa. 

the  eUtuU  of  Mieaiesippl,  tha  holder  of  an  io  "Chu^tte.                                         ..,.., 

lud  bill  of  eiehang.  wi  entitled  to  reeorer  ol  „™'  VP'rtf  l"™'-;, -"  ''^<T  '"»orjln 

u  iodoreer  the  aiount  due  on  tha  bill,  with  "t'""'  ^^  origioail,  b;  Jonathan  Steaine, 

Intareat,  opoo  jiring  the  eo.lon.ary  priif  ol  "'°  W'^  '"  '»■"'"••  "  the  Mlh  of  April, 

default  and  notice;  and  that  tha  proteat  waa  ^                 ...            .,            ,.  ,  ,     .l    ._ 

naceaaarj  only  for  tba  purpoaa  of  eubllng  him  ™""  '™  "'"  1°«'l"»  "'l"' J'^ '"  >» 

torecorJrtb;ilraparV.nr^maBea8i.Snbj  SS^'^S  ."f^il  ""',•"•"•'•■'   'V   Sleana. 

1^  ^^                     '^                    o     «•          J  T),,  tbirtj-lourth  question  and  anawer  were  aa 

The  CMC  or  Bailey  v.  Dofier  muat  govern  tbia,  *''!I?7';.   ,^   „..„   ,     ...    ..      ,„,„«„,      „ 

jj|d  to  iud^ent  in  th.  Circuit  OaJTia  there-  ...Ji/'.^'J  Xl'JStl  '^  T^SW, 

nre  revertea.            ^^  j^  j^  ^  tepaiite  building,  aUte  if  the  paasage- 

waj  communicating  with  the  factory  ia  secured 

Thii  cauM  eame  on  to  be  heard  on  the  tran-  by  an  iron  door  at  each  end,  or  bow  otherwiie 

■eript  of  tha  record  from  the  CSrcutt  Court  ot  eeonred." 

tha  United  SUtea  for  the  Southeni  District  of  "34-  The  picker  li  inside  of  the  building,  but 
Ifiaaiarippi,  and  was  argued  by  counael;  on  eon-  no  lampa  uaed  in  the  picking  room;  the  doom 
■ideration  whereof,  it  Is  now  here  ordered  and  are  wood,  and  not  covered." 
adjudeed  by  thia  court,  that  the  judgment  of  The  following  was  written  in  peodl  at  the 
tk«  a^d  Qrcuit  Court  in  this  cause  be,  and  the  close  of  the  application  by  the  agent  at  Pitts- 
same  is  hereby  reversed,  with  costs;  and  that  Beld; 

tUs  cause  be,  and  the  same  ia  berelv  remanded  "The  assured  warrants  that  the  waste  shall 

t«  the  said  drenlt   Court,   with  direcUona  to  be    removed   aa   often   as   once    in    forty-eUt 

award  a  rsnire  facias  de  novo.  hours  to  a  safe  distance  from  the  mill,  and  that 

the  lamps  In  the  carding  rooms  shall  be  inclosed 

in  glaaa.     (This  condition  ia  required.)" 

'  A  policy  was  issued  to  Steams  from  July  1, 

1834,  tor  one  year,  for  13,000,  on  the  factory 

PlaiuUffs  in  Error,  moCHble'msehine'iT"  snd~|T,o6o  on  the  stock'ta 

T.  the  various  stages  of  manufacturing. 

THK  PRESIDENT,  DIRECTORS   AND  COM-  On  the  Sth  of  July,   1834,  Stearns  assigned 

PANY   OF   THE   HANUFACTURBBS'   IN-  the  policy  to  the  Ctolensburg  Bank,  to  which 

8URANCE  COMPANY,  Defendants.  the  company  assented. 

On  tht.  17th  of  June,  ISSO,  the  easUer  wroU 

Fire     Insurancs — material     misrepresentations  to  Mr.  Hall,  the  agent  of  tha  iniuranee  eom- 

■dopted    by    subsequent    purchaser— vitiate  pany,  Inclosing  s  check  for  $263,  and  request- 

--■'             ....      -.     —  1    .1—    --   .-  .-|g  ,  oontinuanoe  of  the  policy  for  one  year) 

ad  in  August,  tS3fl,  a  similar  letter,  requesting 
■  renewal  or  continuance  of  the  policy, 

action  waa  brooght  open  a  poller  o(  In  August,  1837,  the  cashier  of  the  bank  In- 

1^.'K'S.'i.22'.'?.,f!f.h!rlEii^««;£fiS  :'<»ed  a  draft  for  »Z03,  and  requested  a  new 


tadoa  at  the  laM  assured,  eootslned  In  bis  appll- 


■sTSS^lt?  T  U  sdl  d!SrSS  m!*  •"*  '^  ^"    Mr-  Hall,  tbs  agent.*  that  ths  property  Insurwl 
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had  passed  ont  of  his  hands  into  those  of  the 
bank. 

On  the  26th  of  August,  1888,  the  cashier 
wrote  to  Mr.  Hall,  requesting  a  continuance  of 
the  policy,  but  omittins  the  ll,000  on  stock,  as 
the  mill  was  not  then  In  operation. 

In  August,  1889  and  1840,  similar  letters  were 
written.  In  the  policy  issued  in  1840,  the  foi- 
ls?*] lowing  clause  was  inserted:  *"It  is 
understood  that  the  factory  is  not  in  operation, 
and  that  the  assured  have  liberty  to  put  the 
same  in  operation,  agreeably  to  the  representa- 
tion heretofore  made  by  Jonathan  Stearns." 
Upon  the  receipt  of  this  policy,  the  cashier  re- 
turned the  following  answer: 

"Ogdensburg  Bank,  August  27th»  1840. 
'Tarker  L.  Hall,  Esq.,  Agent,  etc. 

**Dear  Sir,— Will  you  do  me  the  favor  to 
•end  me  a  copy  of  the  original  survey  and  ap 
plication,  as  made  by  Jonathan  Steams,  at  the 
time  Steams  effected  an  insurance  on  the  cot- 
ion  factory,  etc.,  at  Malone,  as  I  observe  that 
the  first  policy  made  out  for  us  specifier  'agree- 
ably to  the  representations  heretofore  made  by 
Jonathan  Steams.'  This  institution  does  not 
know  what  those  representations  are,  and  as 
the  factory  is  soon  to  be  put  in  operation  by 
Steams,  we  having  leased  the  same  to  him  for 
one  year,  we  wish  you  to  send  us  a  copy  of  the 
survey  and  application,  in  order  to  have  Steams 
act  within  those  representations.  We  also  wish 
you  to  send  us  your  abstract  of  having  the  fac- 
tory put  in  operation  by  Jonathan  Stearns,  un- 
der the  policy  that  will  take  effect  on  the  SOth 
instant,  for  one  year  from  that  time.  If,  on  re- 
ceipt of  a  copy  of  survey  and  application,  it 
shall  not  be  found  sufficiently  correct,  you  will 
be  notified,  and  we  shall  expect  you  will  con- 
sent to  have  the  policy  adapted  to  the  corrected 
application,  etc.  In  the  pohcy  of  1839  you  say, 
'contained  in  their  application."  I  am  not 
aware  that  this  institution  has  made  any  spe- 
cific application,  and  suppose  you  intended  the 
one  given  as  to  details  by  Steams.    Yours,  etc. 

"John  D.  Judson,  Cashier." 

The  reply  of  the  agent  was  as  follows: 

"Pittsfield,  31st  August,  1840. 
''John  D.  Judson,  Esq.,  Cashier. 

"Dear  Sir,— Herewith  I  inclose  to  you  a  re- 
newed policy.  No.  622,  on  cotton  factory,  etc.; 
I  have  inserted  the  clause  agreeably  to  your 
direction. 

"Dear  Sir,— I  had  deposited  this  letter  in 
the  postoffice  when  I  received  your  favor  of 
the  27th  instant.  The  policy  is  made  out  by 
inserting  liberty  of  putting  it  in  operation,  as 
requested.  The  original  survey  I  have  not  in 
my  possession.  It  is  in  the  office  at  Boston. 
Perhaps  Mr.  Steams  may  have  kept  a  copy;  if 
so,  you  will  be  able  to  obtain  it  of  him;  if  not, 
I  may  procure  for  you  a  copy  at  Boston.  You 
will,  of  course,  see  to  it  that  the  waste  is  re- 
moved according  to  the  warranty,  and  that  the 
lamps  be  inclosed  in  glass.    Respectfully, 

2S8*]  *It  appeared  that  the  cashier  then 
wrote  to  Steams  for  a  copy  of  his  representa- 
tion, but  Steams  replied  that  he  had  none. 
No  further  inquiries  were  made  about  it. 

In  August,  1841,  the  cashier  wrote  to  the 
agent,  sayinff,  "Please  send  me  a  new  policy 
9r  a  renewal  receipt  for  the  continuance  of 


the  same  policy  for  one  year  from  30tb  instant 
The  factory  is  now  and  has  been  in  operation 
the  last  year,  under  a  lease  to  Colonel  Jonathan 
Stearns.  His  lease  will  expire  soon,  and  wheth- 
er the  bank  will  lease  it  asain  is  more  than  I 
can  say  at  present;  but  still  we  wish  the  same 
clause  in  the  new  policy  that  is  in  the  present 
one,  viz.,  that  we  have  the  right  to  put  the  mill 
in  operation,  etc.,  should  we  wish." 

A  policy  was  issued  according  to  the  above 
request,  containing  amongst  other  things  the 
following:  "It  is  understood  that  the  mill  it 
under  lease  to  Jonathan  Stearns,  and  may  again 
be  leased  to  him  or  some  other  tenant,  the  as- 
sured being  answerable  for  the  warranty  u 
above." 

On  the  18th  of  March,  1842,  an  indorsement 
was  made  upon  the  policy,  that  the  assured 
had  made  a  contract  for  sale,  and  given  posses- 
sion of  the  property  to  Eli  Clark,  William 
Green  and  Hugh  McGill,  to  which  the  appro- 
bation of  the  company  was  requested;  wni^ 
was  given  by  Mr.  Hall. 

On  the  19th  of  August,  1842,  the  cashier 
wrote  again  for  continuance  of  policy  No.  704 
P,  and  requested  a  new  policy  to  be  made  oat 
in  the  names  of  Clark,  Green,  and  McGill;  in 
case  of  loss,  the  money  to  be  paid  to  the  bank. 
The  policy  was  issued  accordingly,  containing 
the  same  clause  as  before,  with  this  remark 
added:  "This  policy  is  issued  upon  the  rep- 
resentation formerly  made  by  Jonathan 
Steams,  the  former  owner,  which  representa- 
tion is  binding  on  the  assured." 

In  August,  1843,  1844,  and  1845,  similar  let- 
ters were  written  by  the  cashier,  and  similar 
policies  issued,  except  that  the  last  remark 
above  quoted  was  not  attached  to  them. 

In  March,  1846,  the  property  was  destroyed 
by  fire,  and  soon  afterwards  notice  thereof 
given  to  the  company. 

In  October,  1846,  the  insured  brought  an  ac- 
tion of  assumpsit  against  the  company,  count- 
ing on  the  policy,  and  also  containing  the  com- 
mon money  counts;  under  which  a  judgmoit 
was  obtained  for  a  return  of  premiums,  to  the 
amount  of  $1,200. 

In  October,  1847,  the  case  came  up  for  trial, 
upon  a  plea  of  non  assumpsit  and  issue.  The 
plaintiffs  ordered  in  evidence  the  policy,  the 
contract  between  the  bank  and  Clark,  Grees, 
and  McGill,  and  the  payment  of  part  of  the 
purchase  money  by  the  latter. 

The  plaintiffs  also  proved  the  loss  of  the 
property  by  fire,  notice  *of  the  loss,  that  [*2Sf 
the  waste  was  removed,  and  that  the  lampe  ii 
the  carding  room  were  inclosed  in  glass,  as  re- 
quired by  the  policy.  Everything  was  proved 
or  admitted  that  was  necessary  to  make  ont  a 
prima  facie  case  for  the  plaintifi's. 

The  evidence  showed,  likewise,  that  the  fire 
originated  in  the  picking  room,  which  was  sit- 
uated in  the  center  of  the  building,  and  ii 
which  a  glass  lamp  was  frequently  suspended 
from  the  ceiling,  and  into  which  room  a  glaai 
lantern  was  carried  that  evening,  and  ^oed 
by  the  workman  on  the  window  sill  while  the 
picker  was  in  operation;  around  the  top  of 
this  lantern  he  first  saw  the  li^ht  and  fire,  ai 
if  the  cotton  dust  had  become  ignited  througb 
the  air  holes,  and  the  fire  was  communicated 
with  such  rapidity  to  the  whole  cotton  he  wu 
unable  to  extinguish  it.     The  eTidenoe  showed 
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further,    that    when    the    picking    room    had  The  counsel  for  the  plaintiffs  requested  the 

been  occasionally  used  to  work  in  during  the  honorable  justice  who  presided  at  the  trial  to 

night  time,  this  lantern,  or  one  like  it,  had  for  instruct  the  iurv — 

three  years  been  carried  in,  and  that  the  globe  1.  That  whether  the  printed  clause  in  the 

lamp  had  been  long  used  there  suspended,  with  policy — ^"that  this  policy  being  made  and  ac- 

a  reflector  over  the  top,  and  was  lighted  when  cepted  upon  the  representation  of  the  said  as- 

thev  worked  at  night  in  the  picking  room,  as  sured,  contained  in  their  application  therefore 

well  as  the  lantern.    This  appears  to  hare  been  (to  which  reference  is  to  be  had)" — was  to  be 

the  practice  soon  after  1834  or  1835,  but  no  taken   as   referring   to   the   representation   of 

evidence  was  offered  that  it  had  been  before.  Steams,  in  1834,  was  matter  of  law  to  be  de- 

When   the   plaintiffs   bought   the   property   in  termined  by  the  court,  the  construction  and 

1842,  they  found  the  lamp  hung  and  ready  for  application   of  written  contracts   and  instru- 

use,  and  they  continued  to  use  it  as  it  had  been  ments  being  wholly  within  the  prorinoe  of  the 

used  before.  court. 

The  defendants  then  offered  in  evidence  the  2.  That,  In  the  opinion  of  the  court,  the  said 

application  of  Steams  for  insurance,  his  writ-  clause  was  not  to  be  taken  as  referring  to  the 

ten  answers  to  the  fifty  questions,  and  the  said  representation  of  the  said  Steams;  that 

policies  and  letters  above  mentioned.  these  representations  are  not  to  be  taken  as  a 

The  defendants  then  called  Parker  L.  Hall,  part  of  the  said  policy,  or  as  in  any  way  bind- 

who  testified  that,  prior  to  the  first  policy  to  inff  on  the  plaintiffs,  whose  right  to  recover  in 

Steams,  he   was  agent  of  the  defendants  in  this  case  could  not  be  in  any  way  affected  by 

Pittsfield,  and  that  his  authority  did  not  extend  said  representation. 

to  the  taking  of  new  risks  on  this  species  of  8.  That  the  evidence  introduced  by  the  de- 
property,  fendants  was  not  sufficient  in  law  to  bar  the 

It  was  admitted  that  such  a  use  of  lamps  in  plaintiffs'  rieht  to  recover, 

the  picker  room  as  appeared  in  this  case,  en-  But   the   honorable   justice   declined   givinff 

hanc«d  the  danger  of  fire,  and  was  material  to  these  instructions  to  the  jury,  and  instructed 

the  risk.  them  that  they  would  be  warranted  in  finding 

To  the  admission  of  all  this  evidence  the  that  the  plaintiffs  had  adopted  the  representa- 
counsel  for  the  plaintiffs  then  and  there  ob-  tions  made  by  Jonathan  Steams  as  a  part  of  this 
Jected,  on  the  ground  that  the  policy  contained  policy;  that,  if  those  representations  were 
no  representations  made  by  Jonathan  Steams,  adopted  by  the  plaintiffs,  they  formed  a  part  of 
and  had  no  reference  whatever  to  any  such  *the  present  poucjr  in  the  same  manner  [*241 
representations,  and  that  to  admit  extrinsic  as  if  mcorporated  into  it,  and  the  use  of  lamps 
evidence  of  the  representations  of  the  said  in  the  picker  room,  in  the  manner  testified  to. 
Steams,  and  other  extrinsic  evidence  to  eon-  in  violation  of  these  representations,  rendered 
nect  the  plaintiffs  with  those  representations,  the  policy  void,  and  the  plaintiffs  would  not 
and  thus  affect  their  rights  by  such  representa-  be  entitled  to  recover,  except  for  a  return  of 
tions,  was  not  only  to  vary,  enlarge,  or  modify  the  premiums  paid  for  the  last  four  years.  And 
the  contract,  as  contained  in  the  policy,  but  the  jury  were  further  instructed,  that  if  they 
was  in  fact  to  set  up  and  show,  by  extrinsic  found  the  policy  declsred  on  did  not  refer  to  the 
evidence,  a  distinct  and  different  contract  from  said  representations  of  Steams,  and  that  no 
that  contained  in  the  policy,  and  of  which  the  representation  was  in  fact  made  or  adopted  by 
S40*]  policy  *is  the  written  evidence  on  the  plaintiffs  respecting  the  use  of  lamps  in  the 
which  the  parties  relied;  and,  as  the  printed  picker  room,  they  womd  then  take  the  law  to 
clause  in  the  policy  referred  only  to  representa-  be,  that,  as  it  was  agreed  by  the  parties  that 
tions  of  the  assured,  representations  in  form  the  use  of  lamps  in  the  picker  room  in  the  man- 
by  the  assured  were  the  only  representations  ner  found  was  material  to  the  risk,  it  was  the 
which  could  legally  be  shown,  and  evidence  duty  of  the  plaintiffs  to  disclose  the  fact  of 
that  the  parties  did  not  mean  the  representa-  such  use  to  the  defendants,  or  their  agent,  when 
tions  in  form  by  the  assured,  or  expressed  in  the  policy  was  applied  for,  provided  such  use 
the  policy,  but  meant  representations  of  then  existed,  and  was  known  to  the  plaintiffs 
Steams,  was  not  admissible,  because  that  would  and  unknown  to  the  defendants,  and  was  then 
clearly  be  to  enlarge  or  change  the  contract  in  intended  by  the  plaintiffs  to  be,  and  in  fact  was, 
the  policy,  or  rather  to  set  up  a  distinct  and  continued  after  the  policy  was  issued,  and  oc- 
different  contract.  casioned  the  loss  in  ouestion;  and  that  each 

But  the  court  admitted  all  the  evidence  as  failure    of    the    plaintiffs,    even    without    any 

proper  and  legal,  and  to  this  mling  and  deci-  fraudulent  intent  on  their  part,  to  make  this 

sion  of  the  court  the  counsel  for  the  plaintiffs  f^.^  known  to  the  defendants,  would  avoid  the 

excepted.  policy.     Thereupon  the  jury  returned  a  ver- 

The  plaintiffs  also  proved  that  it  was  custom-  ^^  f^^  ^^^  plaintiffs,  for  a  retum  of  four 

ary  for  these  defendants,  and  other  msurance  y^^t  premium 

companies  in  ^ton.  to  issue  policies  on  iwrop-  -^  ^^  ^^^^  instructions,  and  to  the  said  refusal 

erty.  with   ^i?*^^  .*^*  «°^^^^^               .^'  to  instmct,  as  weU  as  to  the  admission  of  the 

quamted  m  the  printed  Jorm,  hlce  that  in  this  evidence,  the  plaintiffs  then  and  there  ex- 

rtitlSi^f^Ltr^^^^^^^^           '^\l.^%'  cepted;  and  hyJiYttl^^r  e-eptions  mig^t 


written  representation  to  which  reference  can  rs«d  1  ^*°^   *^?    *®?®^   ^^t^^^I^*^* 

be  had.     The  counsel  for  the  defendants  ob-  ^"^^'^  day  of  November,  A.  D.  1847. 

Jected  to  the  admissibility  of  tha  tvidence  hy  ^    _,  .    ,    ^i   ^IZ^S:  n  R 

whieh  these  facta  wan  proved.  Assodate  Justice  Supreme  Court  U.  8_ 


M3  lu  ed. 
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Upon  theM  exceptions  the  ease  came  np  to 
this  court. 

It  was  submitted  on  printed  arguments  by 
Mr.  GiUet  for  the  plaintiffs  in  error,  and  Mr. 
Curtis  and  Mr.  D.  A.  Hall  for  the  defendants 
in  error. 

It  is  only  possible  to  gtve  a  brief  sketch  of 
the  points  taken  respectivelv  by  the  counsel. 

Mr.  Gillety  for  plaintiffs  in  error: 

The  first  question  presented  by  the  record 
for  the  consideration  of  the  court  is,  whether 
the  evidence  offered  by  the  defendants  was  le- 
gally admissible. 

The  policy  of  insure  nee  which  is  the  founda- 
tion of  this  action  is  in  the  ordinary  form,  most 
S42*]  of  it  being  in  print,  and  is  *plain,  un- 
ambiguous, and  complete  in  itself,  it  is  sus- 
ceptible of  but  one  construction,  and  is  as  defi- 
nite as  any  contract  can  be  made.  The  defend- 
ants, for  the  purpose  of  defeating  our  claim 
upon  it,  were  allowed  to  introduce  twenty- 
eight  distinct  pieces  of  evidence,  with  the  view 
of  tacking  to  the  contract  certain  representa- 
tions made  bv  a  former  owner  of  the  property, 
more  than  eleven  vears  previous  to  its  date. 
What  the  object  of  this  evidence  was  appears 
from  the  charge  of  the  learned  judge  who  tried 
the  cause.  He  instructed  the  jury,  "that  they 
would  be  warranted  in  finding  that  the  plain- 
tiffs had  adopted  the  representations  made  by 
Jonathan  Steams  as  a  part  of  this  policy;  that 
if  those  representations  were  adopted  by  the 
plaintiffs,  tuey  formed  a  part  of  the  present 
policy,  in  the  same  manner  as  if  incorporated 
into  it."  Thus  the  jury  were  left  to  decide,  as 
a  question  of  fact,  whether  the  representations 
of  Steams  were  defunct  and  obsolete,  or  a  liv- 
ing member  of  the  defendants'  contract  of  in- 
surance. And  thus  a  perfect  written  contract 
was  nullified  and  destroyed  by  a  mass  of  parol 
evidence  of  facts,  which  occurred  mostly  be- 
tween other  parties,  long  prior  to  its  execution. 

The  general  principles  of  law  excluding  parol 
evidence  when  offered  to  vanr,  add  to,  or  modi- 
fy written  contracts,  are  laid  down  in  1  Green - 
leaf  on  Evidence,  part  2,  ch.  15,  where  many 
^ases  are  also  collected.  The  case  of  Miller  v. 
Travers,  8  Bingham,  244,  is  strongly  in  point. 
This  rule  has  always  been  applied  m  cases  on 
policies  of  insurance,  and  often  when  it  oner- 
ated  with  great  hardship.  It  was  so  applied  in 
Finney  v.  Bedford  Commercial  Ins.  Co.  8  Met- 
ealf,  348;  Bryant  v.  Ocean  Ins.  Co.  22  Pick.  200; 
Alston  V.  Mechanics'  M.  Ins.  Co.  4  Hill,  329; 
New  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1 ; 
Higginson  v.  Dall,  18  Mass.  Wi;  Dow  v.  Whet- 
ten  et  al.  8  Wend.  IfiO;  Cheriot  v.  Barker,  2 
Johns.  346;  Jennings  v.  Chenanso  Ins.  Co.  2 
Denio,  76,  and  rigimy  and  harshly  was  it  ad- 
hered to  in  Ewer  v.  Washington  Ins.  Co.  16 
Pick.  602.  Mr.  Duer,  in  the  first  volume  of 
his  Treatise  on  Insurance,  p.  71,  says,  the  pol- 
icy from  the  time  of  its  execution  constitutes 
the  sole  evidence  of  the  agreement  of  the  par- 
ties, and  that  no  previous  letters  or  communi- 
cations between  them,  not  even  the  written 
application  or  agreement,  can  be  used  to  vary 
or  control  its  interpretation.  Now,  according 
to  this  rule,  if  the  parties  had  agreed  in  writins 
to  be  bound  by  Stearns's  representations,  and 
the  fact  had  heea  omitted  in  the  policy,  it 
could  not  be  proved  by  reference  to  the  prior 
irr/tteji  agreement* 
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n.  The  next  question  to  be  discuMod  is  the 
effect  of  the  evidence,  supposing  it  admisrihla 
[The  counsel  then  commented  upon  the  differ- 
ent terms  in  the  policies.] 

*Each  policy  was  a  separate  and  die-  [*a4S 
tinct  contract.  Neither  could  be  modified  by 
another.  If  the  defendants  intended  to  make 
the  Ust  policy  like  that  of  1842,  by  binding  th. 
plaintiffs  to  the  representations  of  Steams,  and 
omitted  it  by  mistake,  such  mistake  cannot  be 
corrected  on  the  law  side  of  the  court.  Nor 
would  this  court,  sitting  in  equity,  modify  the 
policy  by  inserting  Stearns's  representations  in 
it.  If  the  omission  of  all  reference  to  Steams 
in  this  policy  was  at  the  request  of  the  plaiD- 
tiffs,  such  omission  forms  a  part  of  the  con- 
tract; if  it  was  the  voluntary  act  of  the  de- 
fendants, they  are  bound  by  it;  and  if  it  wis 
done  by  their  mistake,  the  plaintiffs  are  not 
responsible  for  the  results  of  their  sloveoW 
mode  of  doing  business.  Andrews  v.  Essex  P. 
and  M.  Ins.  CS.  3  Mason,  6;  Hogan  r.  Delaware 
Ins.  Co.  1  Wash.  C.  C.  410;  1  Duer  on  Ins.  182, 
note  xi.;  Graves  v.  Boston  Marine  Ins.  Co.  2 
Cranch.  410. 

III.  The  representations  of  Steams  form  no 
part  of  this  policy,  because  the^  are  not  incor- 

? orated  into  it,  nor  are  they  in  tmy  way  re- 
erred  to  in  the  policy  as  forroins  *  Pf>i  of  it 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72; 
Snyder  v.  Farmers'  Ins.  and  Loan  Co.  13 
Wend.  02;  Farmers'  Ins.  and  Loan  Co.  v. 
Snyder,  16  Wend.  481;  3  Kent's  Com.  373,* 
Alston  V.  Mechanics'  Mutual  Ins.  Co.  4  PGIl, 
320.  In  the  case  of  Houffhton  v.  Manufact- 
urers' Mutual  Fire  Ins.  Co.  8  Metcalf,  114, 
it  was  held  that  the  representations  of  the  u- 
sured  were  legally  adopted  and  embodied  int« 
the  policy  as  a  part  of  the  oontract.  But  in 
that  case  the  representations  were  annexed  to 
the  policy,  and  the  court  say,  that  "ihk 
policy,  by  the  manner  in  which  it  refers  to  Um 
application  and  representations,  doea  legallj 
adopt  and  embody  them  as  a  part  of  the  con- 
tract." But  in  this  case  there  is  no  reference 
whatever  in  the  policy  to  Stearns's  representa- 
tions. 

IV.  There  beinff  no  written  agreement  by 
the  plaintiffs  to  adopt  Steams's  representations, 
it  was  only  a  verbal  promise  to  make  them 
good.  But  this  is  contrary  to  4  Hill,  320,  and 
22  Pick.  200. 

V.  There  was  error  in  the  last  instruction  ol 
the  court  to  the  jury. 

The  counsel  for  the  defendanta  in  error  sr- 
gued  in  support  of  the  following  points: 

1st.  That  the  insured  had  made  certain  rep- 
resentations, which  were  to  be  deemed  part  of 
the  contract,  and  which  being  false,  and  t^ 
loss  occurring  by  means  of  their  fsJaehood,  lo 
recovery  could  be  had. 

2d.  That  the  insured  failed  to  main  knovi 
to  the  underwriters,  •when  the  policy  l*Ui 
was  obtained,  a  fact  material  to  the  risk, 
known  to  the  assured  and  unknown  to  the  m- 
derwriters,  and  which  was  the  cause  of  thf 
loss,  and  therefore  the  policy  was  void. 

I.  The  first  proposition  was  subdivided  iste 
the  following  three  branches: 

1.  That  the  plaintiffs,  by  accepting  thepoli^ 
cv  of  August,  1842,  made  Steama'a  represent! 
tion  their  own,  so  that  it  might  be,  and  in  firt 
was,  afterwards  correctly  deaeribed  In  the  it* 
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•ewal  policy  declared  on  m  the  repreaentation 
of  the  assured. 

2.  That  by  applying  for  a  eontinuance  of 
the  policy,  which  was  based  solely  on  these 
representations,  they  did,  in  lesal  effect,  adopt 
tbene  representations  into,  and  make  them  a 
part  of,  their  application;  so  that  it  might  be, 
and  in  fact  was,  correctly  said  in  such  renewal 
policy,  that  the  representation  was  contained 
m  the  application. 

8.  That  it  clearly  appearing,  by  the  policy 
itself,  that  the  original  policy  to  the  plaintiffs 
was  issued  upon  the  representation  of  Steams, 
which  thereafter  was  to  be  binding  on  the 
plaintiffs,  and  was  referred  to  therem  as  the 
representation  of  the  assured,  and  that  the  sub- 
sequent policies,  including  the  one  declared  on, 
were  merely  continuations  of  that  contract; 
and  it  further  appearing  that  no  representation 
was  ever  made  except  the  one  made  by  Steams, 
and  that  therefore  this  important  clause  in  the 
policy  could  refer  to  no  other,  and  is  senseless 
and  void  unless  it  refers  to  that;  the  jury  were 
rightly  instmcted  that  they  would  be  warranted 
in  &iding  that  the  plaintiffs  had  adopted  the 
representation  of  Steams  as  a  part  of  this  poli- 
cj.  It  may  be,  that,  upon  the  actual  posture 
en  the  evidence,  it  was  not  a  question  for  the 
fury,  because  there  was  no  fact  in  controversy ; 
but  this  is  wholly  imnutterial  if  the  jury  have 
found,  under  the  instnictions  of  the  court,  a 
▼erdict,  right  in  point  of  law;  the  only  differ- 
ence being  that  they  were  instmcted  they  might 
•o  find,  instead  of  being  told  they  must  so  find. 

IL  Upon  the  second  ground  of  defense. 
This  seems  too  clear  to  require  much  argument. 
The  case  in  this  aspect  is,  that  the  assured 
malce  no  disclosure  respecting  the  fact  that 
lamps  were  used  in  the  picker  room;  that  such 
use  was  a  fact  material  to  the  risk;  that  such 
use  then  existed,  and  was  known  to  the  plain- 
tiffs and  unknown  to  the  defendants,  and  was 
then  intended  by  the  plaintiffs  to  be,  and  in 
fact  was,  continued  after  the  policy  was  issued, 
and  that  it  occasioned  the  loss.  A  policy 
made  under  such  circumstances  is  void.  It  is 
Bot  necessary  to  show  that  a  contract  of  sale, 
or  any  other  contract,  would  be  void  for  a  sim- 
ilar cause.  It  is  enough  that  a  contract  of 
145*]  'insurance  is  thus  avoided.  1  Wash. 
101;  1  Phil,  on  Ins.  214;  2  Duer,  380,  506;  6 
Oanch,  279,  838;  1  Pet.  185;  2  Pet  26,  49; 
10  Pet.  507,  512;  16  Pet.  496. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

The  original  action  in  this  case  was  assump- 
ait  by  the  plaintiffs  in  error  on  a  policy  of  in- 
aurance,  made  August  13,  1845. 

From  the  detailed  statement  of  the  facts,  it 
will  be  seen  that  the  loss  occurred  on  the  13th 
of  March,  1846,  and  was  to  be  paid  to  the  Og- 
densburg  Bank,  which  held  the  title  to  the 
property  insured,  but  was  under  a  contract  in 
a  certain  event  to  convey  it  to  the  plaintiffs, 
they  having  already  paid  for  it  in  part. 

The  original  insiu^nce  was  made  in  1834, 
b9  Jonathan  Steams,  who  had  mortgaged  to 
tlie  bank  the  factory  insured,  and  who  con- 
tinued most  of  the  time  till  the  loss  to  conduct 
tte  operations  under  insurances  renewed  yearly, 
often  fai  different  names — stipulating  that  any 
lose  should  be  paid  to  the  bank. 
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In  April,  1834,  when  application  was  first 
inade  for  insurance,  the  defendants,  doing  bus- 
iness in  Boston  (Mass.),  put  numerous  written 
interroffatories  to  Stearns,  who  lived  in  Malone 
(New  xork),  where  the  factory  was  situatedt 
and  to  one  of  them  he  replied,  that  no  lamps 
were  "used  in  the  picking  room."  These  inter- 
rogatories, and  the  answers  to  them,  were  not 
annexed  to  the  policy,  but  were  put  on  file  in 
the  office;  and  the  policy  purported  to  have 
been  "made  and  accepted  upon  the  representa- 
tion of  the  said  assured,  contained  in  his  appli- 
cation therefor,  to  which  reference  is  to  be 
had,"  etc.,  etc. 

No  new  representations  appear  to  have  been 
made  at  the  different  renewals,  but  only  a  aen- 
eral  reference  to  representations,  like  that  just 
named;  and  in  three  or  four  instances,  when 
the  policy  was  in  a  new  name,  a  specific  state- 
ment was  inserted  that  the  insurance  was  en- 
tered into  "agreeably  to  the  representations 
heretofore  made  by  Jonathan  Steams." 

Referring  to  the  record  and  preliminary 
statement  of  this  case  for  other  details,  the 
plaintiff  objected  first  to  the  competency  of 
parol  evidence,  which  was  offered  to  prove 
that  the  representations  signed  by  Steams,  and 
on  file  with  his  application,  were  those  made 
by  him,  and  to  the  instruction  of  the  court, 
that,  if  they  were  adopted  by  the  plaintiffs, 
the  present  policy  as  well  as  the  original  one 
must  be  considered  as  founded  on  &em  an<jr 
void,  if  they  were  not  true. 

It  will  be  proper,  then,  to  consider  first 
whether  this  parol  evidence  was  competent  for 
the  purpose  for  which  it  was  offered. 

*  Without  meaning  to  impugn  the  [*94t 
great  olementary  principle,  that  written  instra- 
ments  are  not  to  be  varied  or  contradicted  by 
parol,  it  suffices  to  say  here  that  this  testimony 
was  not  admitted  to  vary  or  contradict  any 
portion  of  what  had  been  written.  See  Phif- 
lipo  T.  Preston,  5  Howard,  291. 

It  merely  went  to  identify  what  the  writing 
in  the  policy  referred  to,  as  a  part  or  parcel  or 
the  oontract,  like  a  reference  in  one  deed  or 
contract  to  another  deed  or  contract.  13  Wen- 
dell, 92;  Jennings  v.  Chenango  Ins.  Oo.  2 
Denio,  82;  Phillips  on  Ins.  47;  16  Pick.  502; 
1  D.  ft  B.  843;  2  Brod.  ft  Bingh.  553;  4  Russ. 
540;  20  Pick.  121;  1  Paige,  291;  8  Metcalf, 
114,  850;  4  Howard,  353;  3  Bam.  ft  Aid.  299; 
Wigram  on  Ext.  Ev.  54,  55;  1  H.  Bl.  254;  2 
H.  Bl.  577;  6  D.  ft  E.  710;  1  Duer  on  Ins. 
74. 

It  added  to  what  was  written  nothing,  it 
substracted  nothing,  it  chansed  nothing,  and 
we  think  its  admission  was  legal. 

In  the  next  place,  the  instruction  that  the 
plaintiffs  were  bound  by  those  representations, 
if  adopting  them  subsequently  at  the  time  of 
making  their  insurance,  accorded  with  both 
the  law  and  equity  of  the  transaction.  If  they 
adopted  them  and  induced  the  defendants  to 
act  on  them,  it  would  operate  fraudulently  to 
let  them  be  disavowed  after  a  loss.  So  if  the 
plaintiffs  ratified  them,  in  their  subsequent  ap- 
plication, if  no  other  representations  were  made 
or  relied  on  except  these,  if  their  attention  was 
called  to  these;  if  the  bank  was  a  party  in  in- 
terest through  all  these  insurances,  without  re- 
pudiating these  representations,  and  if  these 
were   the   only   ssi   of   repreeeotatioiii   used 
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in  all  of  them,  it  surely  must  comport  with 
justice,  as  well  as  law,  to  have  them  govern. 

The  cases  of  like  subsequent  adoptions  and 
ratifications  of  what  had  been  done  before  by 
others  are  very  numerous.  Among  them  see 
those  collected  in  Story  on  Agency,  sees.  262, 
263.  Even  "slight  circumstances  and  small  mat- 
ters will  sometimes  suffice  to  raise  the  presump- 
tion of  a  ratification."  Ward  v.  Evans,  2  Ld. 
Raym.  028;  3  Wash.  C.  C.  151;  13  Wend.  114; 
3  Chitty  Com.  L.  197. 

This  view  of  the  case,  standing  alone,  would 
entitle  the  defendants  to  be  discharged,  for  the 
picking  room,  contrary  to  these  representations, 
had  a  lamp,  and  indeed  lamps,  in  it;  and  their 
use  was  proved  to  be  the  cause  of  the  fire  which 
destroyed   the   factory. 

We  should,  therefore,  afHrm  the  judgment 
below  without  further  inquiry,  did  not  the  bill 
of  exceptions  disclose  another  ruling,  which,  as 
the  record  now  stands,  requires  consideration. 
When  the  judgment  below  is,  as  here,  well  sus- 
247*]  tained  by  the  'opinion  entertained  on  a 
decisive  point,  it  is  usually  of  no  consequence 
whether  another  point  was  correctly  ruled  or 
not.  But  as  the  bill  of  exceptions  in  this  case 
was  drawn  up  by  the  plaintiffs,  it  states  that 
the  jury  were  instructed  to  find  a  verdict  for 
the  defendants  on  the  last  ground,  if  on  the 
facts  the  first  one  failed;  and  hence,  looking  to 
the  record,  the  last  ground  may  have  heen 
passed  on  by  the  jury,  and  have  influenced  their 
verdict.  To  be  sure,  the  report  of  this  case  be- 
low, in  2  Wood.  &  M.  472,  shows  that  a  ver- 
dict was  taken  by  agreement  of  parties,  or  only 
pro  forma,  in  oi^er  to  bring  the  questions  of 
law  to  the  Supreme  Court;  and  therefore,  that 
no  jury  could  in  truth  in  this  case  have  been 
thus  influenced  or  misled.  Yet  this  fact  not 
appearing  on  the  record  brought  here,  the  case, 
till  revised  and  corrected  below  in  this  particu- 
lar, must  be  considered  as  if  the  jury  had  actu- 
ally examined  both  grounds,  and  had  really  de- 
cided upon  them.  But  even  on  that  hypothesis, 
if  the  second  point  was  properly  ruled,  no  oc- 
casion would  exist  for  sending  the  case  back 
for  correction  in  the  statement  as  to  the  verdict, 
in  connection  with  the  first  point. 

Whether  it  was  properly  ruled  or  not  involves 
a  question  of  much  novelty,  being  in  one 
aspect  of  it  a  case,  perhaps,  of  the  first  impres- 
sion, and  without  any  precedent  to  govern  us, 
and  is  of  so  much  importance  in  insurances  as 
to  deserve  great  caution  in  settling  it.  From 
the  report  of  the  case  below,  before  referred  to, 
the  Circuit  Court,  though  alluding  to  the  last 
point,  do  not  appear  to  have  gone  into  any 
critical  discussion  and  opinion  on  it. 

But  the  bill  of  exceptions  being  so  drawn  up 
as  to  exhibit  a  positive  instruction  given  on  it 
by  that  court  to  the  jury,  it  is  necessary  for  us 
to  examine  with  care  whether  an  instruction 
like  that  presented  here  could  legally  be  given. 

First,  then,  what  is  the  substance  of  that 
supposed  instruction? 

It  is,  that  if  no  representations  were  made  or 
adopted  by  the  plaintiffs,  they  would  not  be  en- 
titled to  recover,  if  lamps  were  in  truth  used 
In  the  picking  room,  which  were  conceded  to 
be  material  to  the  risk,  and  this  use  was  known 
to  the  plaintiffs  and  not  to  the  defendants,  and 
this  use  was  meant  to  be  continued,  and  was 
continued,  and  caused  the  present  loss.  In  the 
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next  place,  what  must  be  considered  the  law  in 
relation  to  this  subject  T  Little  doubt  exists,  that, 
wiien  representations  are  made  or  adopted,  the 
denial  in  them  of  a  material  fact,  such  as  here, 
that  any  lamp  was  used  in  the  picking  room, 
where  one  or  more  was  in  truth  used,  makes 
the  policy  void,  not  only  'for  misrepre-  [•248 
sen  tat  ion,  but  misdescription  and  concealment. 
1  Marshall  on  Ins.  481;  Ellis  on  Fire  and  Life 
Ins.  58;  Dobsen  v.  Sotheby,  1  Moody  &  Malk. 
90;  6  Cowen,  678;  4  Mass.  337. 

A  false  representation  avoids  the  policy,  be- 
cause it  either  misleads  or  defrauds.  Living- 
ston et  al.  V.  Mar.  Ins.  Co.  7  Cranch,  332. 

In  such  a  state  of  things,  also,  the  insured^ 
knowing  that  he  is  asked  for  representations  to 
enable  the  underwriter  to  decide  properly 
whether  he  will  insure  at  all,  and  if  so,  at  what 
premium — must  suppress  nothing  material  to 
the  risk,  or  the  underwriter  will  not  stand  on 
equal  grounds  with  himself,  and  will  be  forced 
to  act  in  the  dark  more  than  himself,  and  prob- 
ably to  misjudge.  1  Marshall  on  Ins.  473, 
474,  note;  Lynch  v.  Dunsford,  14  Blast,  494; 
Maryland  Ins.  Co.  v.  Ruden's  Ad.  6  Cranch, 
338,  and  Livingston  ▼.  Mar.  Ins.  Co.  Ibid.  279; 
Columbian  Ins.  Co.  v.  Lawrence,  10  Peters, 
616;  McLanahan  v.  Universal  Ins.  Co.  1  Peters, 
185;  2  Peters,  69;  2  Duer.  388,  379,  411;  % 
Caines,  67;  1  Wash.  C.  C.  162. 

Concealment  thus  would  operate  in  some 
cases  as  a  fraud,  and  in  all  will  make  the  risk 
very  different  from  what  the  insurer  knew  and 
agreed  to.  3  Burr.  1906;  Ellis  on  Fire  and 
Life  Ins.  38. 

But  the  hypothetical  position  presented  by  this 
record  is  that  the  law  would  be  the  same,  pro- 
vided no  representations  whatever  were  made, 
and  in  this  form  it  does  not,  in  the  state  of  facts 
exhibited  in  the  record,  meet  with  the  sanction 
of  this  court.  The  chief  controversy  appears 
to  have  been  concerning  the  first  point;  and 
when  this  last  question  was  made  a  part  of  the 
case  by  agreement  of  counsel,  it  was  not  known 
whether  this  court  would  consider  the  origintl 
representations  by  Steams  as  adopted,  and  thm 
binding  on  those  subsequently  insured.  Inde- 
pendent of  those,  none  appear  to  have  ben 
made  or  asked. 

Representations,  however,  in  insurances,  it 
is  well  known,  almost  invariably  exist,  either 
written  or  parol.  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Peters,  49;  S.  C.  10  Peters,  515.  But 
they  are  not  usually  named  or  incorporated  is 
the  policy,  except  on  the  continent  of  Euope. 
3  Kent,  237;  9  Bam.  &  Cress.  693. 

It  is  fair  to  presume,  that  they  took  place  in 
all  the  reported  cases  on  insurance,  thon^ 
often  not  named,  unless  the  contrary  is  ex- 
presslv  stated,  as  they  are  in  general  "the  prin- 
cipal inducements  to  contract,  and  fnnush  the 
best  grounds  upon  which  the  premium  cai 
be  calculated."    1  Marsh,  on  Ins.  450. 

But  the  relation  of  the  parties  seems  entirelj 
changed,  if  the  'insurer  asks  no  informa-  [*24l 
tion  and  the  insured  makes  no  representationi 
That  is  the  chief  novelty  in  this  question,  u 
hypothetical ly  stated  in  the  bill  of  exceptions. 
We  think  that  the  governing  test  on  it  must  be 
this:  it  must  be  presumed  that  the  insurer  bu 
in  person  or  by  agent  in  such  a  case  obtained  all 
the  information  desired  as  to  the  premises  hi- 
sured,  or  ventures  to  take  the  risk  without  it 
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and  that  the  Insured,  being  asked  nothins,  has 
A  right  to  presume  that  nothing  on  the  nsk  is 
desired  from  him. 

This  rule  must  not  be  misapprehended  and 
supposed  to  rest  on  a  principle  different  and 
somewhat  ordinary,  that  insurers  are  always  to 
be  expected  to  possess  some  general  knowledge 
of  aueh  matters  as  they  deal  with,  independent 
of  inquiries  to  the  insured.   8  Feters,  682. 

Nor  on  the  position  well  settled,  that  the  in- 
surer must  be  presumed  to  know  what  is  mate- 
rial in  the  course  of  any  particular  trade — its 
usages  at  home  and  abroad,  and  those  trans- 
actions which  are  public,  and  equally  open  to 
the  knowledge  of  lx)th  parties.  Hazard's  Adm. 
T.  New  England  Mar.  Ins.  Oo.  8  Peters,  557;  2 
Duer  on  Ins.  379,  478;  3  Kent's  Com.  285, 
286;  Green  ▼.  Merchants'  Ins.  Co.  10  Pick. 
402;  4  Mason,  C.  C.  439;  Buck  et  al.  ▼.  Chesa- 
peake Ins.  Co.  1  Peters,  160.  Nor  on  any 
special  usage  proved,  as  in  Long  ▼.  Duff,  2 
Bos.  &  Pull.  210,  that  it  was,  in  a  case  like  this, 
the  duty  of  '^he  underwriter  to  obtain  this  in- 
formation for  himself." 

But  when  representations  are  not  asked  or 
given  and  with  only  this  general  knowledge 
the  insurer  chooses  to  assume  the  risk,  he  must 
in  point  of  law  be  deemed  to  do  it  at  his  peril. 

It  has  been  justly  remarked,  in  a  case  some- 
what like  this  in  principle,  "With  this  knowl- 
edge, and  without  asking  a  question,  the  de- 
fendant underwrote;  and  by  so  doins  he  took 
the  knowledge  of  the  state  of  the  place  upon 
himself,"  etc.  1  Marshall  on  Ins.  481,  ^; 
Carter  v.  Boehm,  3  Burr.  1905. 

In  cases  of  fire  insurance,  also,  the  under- 
writers may  be  considered  as  more  lUcely  to  do 
this  than  in  marine  insurance;  because  the  sub- 
ject insured  is  usually  situated  on  land  and 
nearer,  so  as  to  be  examined  easier  by  them  or 
tlieir  agents;  and  the  circumstances  connected 
with  it  are  more  uniform  and  better  known  to 
alL  1  Harr.  ft  GiU.  295;  Burrit  t.  Saratoga 
IL  F.  Ins.  Co.  5  Hill,  192. 

It  is  true,  that,  from  what  is  reasonable  and 
Just,  some  exceptions  must  exist  to  this  general 
rule,  though  none  of  them  are  believed  to  eover 
the  present  case.  Thus  the  insurer  must  be 
supposed,  if  no  special  information  has  been 
asked  or  obtained,  to  take  the  risk,  on  the  hy- 
poUiesis  that  nothing  unusual  exists  enhancing 
950*]  *the  risk;  and  hence,  as  in  this  case,  if 
lamps  are  used  in  the  picking  room,  which  do 
cnahance  it,  he  must  show  that  their  use  in  the 
manner  practiced  was  unusual  or  not  customary, 
and  then,  though  no  representations  had  been 
asked  or  made,  he  would  make  out  a  case, 
where  it  was  the  duty  of  the  insured  to  in- 
form him  of  the  fact,  and  where  suppressio  veri 
would  be  as  improper  and  injurious  as  suggestio 
falsi.  Livingston  v.  Mar.  Ins.  Co.  6  ^uich, 
281. 

So  if  any  extrinsic  peril  existed,  outside  and 
near  a  building  insured,  and  which  increased 
the  risk,  the  insured  should  communicate  that, 
though  not  requested.  Bufe  v.  Turner,  6 
Taunt.  838;  Walden  v.  La.  Ins.  Oo.  12  La. 
134.  But  as  to  the  ordinary  rislcs  connected 
with  the  property  insured,  if  no  representations 
whatever  are  asked  or  given,  the  insurer 
must,  as  before  remarked,  be  supposed  to  as- 
sume them;  and.  if  he  acts  without  inquiry 
anywhere  conoeming  them^  seams  quite  as 
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negligent  as  the  insured,  who  is  silent  when 
not  requested  to  speak.  The  conclusions  on 
the  whole  case  then  are,  that  the  defendants 
are  entitled  to  be  discharged  on  the  first 
ground  upon  the  merits;  because  the  plain- 
tiffs were  interrogated  in  writing  on  this  very 
fact  and  risk,  or  others  were,  whose  answers 
they  adopted;  and  the  truth  was  not  dis- 
closed in  their  representations  in  reply,  when 
it  is  conceded  to  have  been  material  to  the 
risk;  and  therefore,  by  the  express  stipula- 
tions of  this  policv,  as  well  as  by  the  general 
principles  of  the  law  of  insurance,  the  plain- 
tiffs should  not  recover.  But  our  judgment 
cannot  be  rendered  on  this  conclusion,  stand- 
ing alone,  because  the  second  point  is  con- 
nected with  it  in  the  form  before  explained. 
Again,  the  defendants  would  be  entitled  to 
be  discharscd  under  the  second  point  on  the 
ground,  which  accords  with  the  truth  here, 
that  representations  were  really  made  on  this 
subject;  but  not,  if  none  whatever  were  made 
according  to  what  is  h^pothetically  suggested 
in  the  reeord.  The  judgment  below  must 
therefore  be  reversed,  for  the  purpose  of  cor- 
recting what  is  defective  in  the  manner  of  stat- 
ing how  the  verdict  was  taken  and  how  the  last 
question  stood  by  itself  on  the  facts  proved; 
and  the  case  must  be  remanded  to  the  court 
below,  with  instructions  to  take  all  proner  steps 
to  carry  into  effect  the  views  presented  in  tlus 
opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts, and  was  argued  by  counsel;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  *court,  that  the  judg-  [*951 
ment  of  the  said  Circuit  Court  in  this  cause  bs, 
and  the  same  is  hereby  reversed,  with  costs, 
for  the  purposes  of  correcting  what  is  defective 
in  the  manner  of  stating  how  the  verdict  was 
taken,  and  how  the  last  question  stood  by  itself 
on  the  facts  proved,  and  that  this  cause  bs^ 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this 
court. 


NATHANIEL  LORD,  Plaintiff  in  Brror, 

V. 

JOHN  W.  VEAZIE,  Defendant 

Judgment  in  feigned  suit — when  nullity — writ 
of  error  dismissed  on  petition  of  one  not  a 
party  to  suit. 

Where  it  appears  to  this  coart,  from  affldaTlts 
and  other  eyidence  filed  b7  persons  not  parties  to 
a  sulL  that  there  Is  no  real  dispute  between  the 


f  lain  tiff  and  defendant  in  the  suit,  bat,  on  the  eon- 
rarv,  that  their  Interest  Is  one  and  the  same,  and 
Is  adverse  to  the  Interests  of  the  parties  who  filed 
the  affldavlts.  the  judgment  of  the  Circalt  Coart 
entered  pro  forma  Is  a  nalllty  and  Yold,  and  ne 
writ  of  error  will  lie  npon  It.  It  mast,  therefore, 
be  dismissed. 

THIS  case  was  brought  up  by  writ  of  arror 
from  the  Circuit  Court  of  the  United  StatM 
for  the  District  of  Maiaa. 
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A  motion  wma  made  by  Mr.  Moor,  upon  his 
own  account,  and  also  as  counsel  for  the  City 
Bank,  at  Boston,  to  dismiss  the  appeal,  upon 
the  ground  that  it  was  a  fictitious  case,  got  up 
between  said  parties  for  the  purpose  of  settling 
legal  questions  upon  which  ne,  the  said  Moor 
and  the  City  Bank,  had  a  large  amount  of  prop- 
erty depending.  The  motion  made  hv  Mr. 
Moor  upon  his  individual  account  was  to  dis- 
miss the  appeal;  that  made  by  him  as  counsel 
for  the  City  Bank  was  in  the  alternative,  either 
to  dismiss  the  suit,  or  order  the  same  back  to 
the  Circuit  Court  for  trial,  and  allow  the  said 
City  Bank  to  be  heard  in  the  trial  of  the  same. 

It  appeared  upon  the  documents  and  affida- 
vits filed,  that,  in  1842,  the  Bangor  and  Piscata- 
quis Canal  and  Railroad  Company,  in  the 
State  of  Maine,  which  had  been  chartered  by 
Uie  State,  executed  a  deed  to  the  City  Bank, 
at  Boston,  by  virtue  of  which  that  bank 
claimed  to  hold  the  entire  property  of  the  com- 
pany. 

In  1846,  the  Legislature  of  Maine  granled  to 
William  Moor  and  Daniel  Moor,  Jun.,  their  as- 
sociates and  assigns,  the  sole  right  of  navigat- 
ing the  Penobscot  River. 

In  July,  1847,  an  act  was  passed  additional 
to  the  charter  in  the  first  named  company,  by 
virtue  of  which  a  re-organization  took  place. 
The  City  Bank  claimed  to  be  the  sole  propri- 
952*]  etors  *or  beneficiaries  under  this  new 
charter,  and  John  W.  Veade,  who  held  a  large 
number  of  shares  in  the  original  company, 
claimed  that  the  management  and  control  were 
granted  to  the  stockholders. 

In  August,  1848,  John  W.  Veade  and  Na- 
thaniel Lord  executed  a  written  instrument, 
which  purported  to  be  a  conveyance  by  Veazie 
to  Lord  of  250  shares  of  the  stock  of  the 
railroad  company,  for  the  consideration  of 
$6,000.  This  deed  contained  the  following 
covenant: 

"And  I  do  hereby  covenant  and  agree  to  and 
with  the  said  Lord,  that  I  will  warrant  and  de- 
fend the  said  shares,  and  all  property  and  priv- 
ileges of  said  corporation  incident  thereto,  to 
the  said  Lord,  his  executors,  administrators, 
and  assigns,  and  that  the  said  shares,  property, 
and  priialeges  are  free  and  clear  of  all  incum- 
brances ;  and  I  further  covenant  with  said  Lord, 
that  the  stockholders  of  said  company  have  the 
riffht  to  use  the  waters  of  the  Penobscot  River 
within  the  limits  mentioned  in  their  charter  for 
the  purposes  of  navigation  and  transportation 
by  steam  or  otherwise." 

In  September,  1848,  this  action  on  the  above 
covenant  was  docketed  by  eonsent,  and  a  state- 
ment of  facts  agreed  upon  bv  the  respective 
counsel,  under  which  the  opinion  of  the  court 
was  to  be  taken,  vix.,  that  if  the  claim  of  the 
City  Bank  was  valid,  then  the  plaintiff  was  en- 
titled to  recover;  or  if  the  canal  and  railroad 
company,  or  the  stockholders  thereof,  had  not 
a  right  to  navigate  the  river,  then  the  plaintiff 
was  also  entitled  to  recover.  This  last  prayer 
involved  Moor's  right. 

In  October,  1848,  the  court,  held  by  Mr.  Jus- 
tice Ware,  gave  judgment  for  the  defendant 
pro  forma,  at  the  request  of  the  parties,  in 
order  that  the  judgment  and  question  might 
be  brought  before  this  court,  and  the  case 
was  brought  up  by  writ  of  error,  as  before  men- 
tiaoed. 
i06§ 


On  the  31  st  of  January,  1840,  the  record  was 
filed  in  this  court,  and  on  the  2d  of  February, 
printed  arguments  of  counsel  were  filed,  and  the 
case  submitted  to  the  court  on  the  5th.  It  was 
not  taken  up  by  the  court,  but  continued  to  the 
next  term. 

On  the  28th  of  December,  1849,  Mr.  Wymaa 
B.  S.  Moor  filed,  with  the  motion  to  dismiss, 
as  above  mentioned,  an  affidavit,  stating  the 
pendency  of  a  suit  by  him  against  Veaxie  m  the 
courts    of    Maine,    which    involved    the    same 
right  of  navigating  the  river  which  was  one  of 
the   points   of   the   present   case.     He   further 
stat^  his  belief,  that  this  case  was  a  feinied 
issue,  got  up  collusively  between  the  said  Lord 
and  Veaxie,  for  the  purpose  of  prejudicing  bit 
(Moor's)  rights,  and  'obtaining  the  judg-[^l5S 
ment  of  this  court  upon  principles  of  law  affeet- 
ing  a  large  amount  of  property,  in  which  U 
and  others  were  interested. 

When  the  motion  came  on  for  argument,  t 
number  of  affidavits  were  filed  in  support  of 
and  against  the  motion.  It  is  unnecessary  to 
state  their  contents,  as  they  were  not  partiea- 
larly  commented  on  by  the  court.  Thej 
proved  that  none  of  the  persons  whose  interest 
was  adverse  to  that  of  the  plaintiff  and  defend- 
ant had  any  knowledge  of  these  proceedingi, 
until  after  the  case  was  removed  to  this  court, 
and  submitted  for  decision  on  printed  argu- 
ments, although  one  or  more  of  those  most 
deeply  interested  resided  in  the  town  in  which 
Loi^,  one  of  the  parties,  lived. 

The  motion  was  argued  by  Mr.  Moot,  In  jup- 
port  of,  and  Mr.  Bradbary  and  Mr.  Hamui 
against  it. 

In  support  of  the  motion  to  diamiss,  then 
points  were  taken  by  Mr.  Moor: 

1.  That  a  fictitious  suit,  or  a  foreisn  issue, 
or  a  suit  instituted  by  persons  to  try  the  ri^ts 
of  third  persons,  not  parties  to  the  record,  u  t 
contempt  of  court,  and  will  be  dismissed  oa 
motion.  Hoskins  v.  Lord  Berkeley,  4  Term  R. 
402;  8  Bl.  Com.  452;  R.  J.  Elsam,  an  attoraej, 
3  Bam.  ft  Cress.  597;  2  Inst  215;  Brewster  ?. 
Kitchin,  Comb.  425;  Cox  t.  Phillips,  Cu. 
Temp.  Hard  wick,  237;  Fletcher  v.  Peck,  I 
Cranch,  147,  148. 

2.  That  any  person  as  amicus  curia  msj 
make  the  motion.  Rex  v.  Veaux,  Comb.  13; 
Dove  V.  Martin,  Comb.  170;  Brown  v.  Walker, 
2  Showers,  406;  Cox  v.  Phillips,  before  cited. 

8.  A  suit  may  be  shown  to  be  fictitious,  eitbff 
bv  inspection  of  the  record  or  by  ovideaee 
aliunde,  or  by  both.  The  case  of  R.  J.  EIisb, 
before  cited;  Hoskins  v.  Lord  Berkeley,  before 
cited;  Fletcher  v.  Peck,  before  dted;  Cox  ?. 
Phillips,  before  cited. 

4.  That  this  is  a  fictitious  suit,  or  a  suit  aau* 
cably  instituted  and  conducted,  to  affect  the 
rights  of  other  parties,  will  appear  from  the 
record. 

5.  That  it  Is  an  amicable  or  fictitious  soit  f 
pears  from  the  facts  that  the  auit  in  eouity  n 
the  Supreme  Judicial  Court  of  Maine,  Moor  t. 
Veazie,  involves  the  same  question  as  to  tbi 
construction  and  constitutionality  of  the  act  set 
forth  in  printed  case,  and  marked  Q,  as  are  is- 
volved  in  the  case  at  bar,  and  that  the  plaistif 
in  error  is  the  son-in-law,  and  the  defendant  ii 
error  is  the  son,  of  said  Samuel  Veaxie. 

That  said  suit  was  In  eontemplatkm  btfcn 
the  institution  of  this  suit 

Sowari  i« 
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t54*]  *That  ih«  defendant  in  error  has 
heretofore  set  up  the  same  claim  to  the  proper- 
ij  of  Mid  railroad  company  against  the  City 
Bank  as  is  involved  in  this  stdt. 

That  the  existence  of  this  suit  was  Icept  from 
the  knowledge  of  the  parties  realW  interested, 
till  the  writ  of  error  was  entered  here. 

This  court  sits  for  the  correction  of  errors  of 
inferior  courts,  and  not  to  adjudicate  upon  the 
agreement  of  parties. 

There  has  b^n  no  such  Judgment  in  this  suit 
that  this  court  will  revise  bv  writ  of  error.  Ju- 
diciary  Act  of  1789,  sec.  22,  1  Stat,  at  Large, 
84;  Act  of  April  29,  1802,  ch.  81,  sec.  6,  2  SUt. 
at  Large,  160;  Lsnusse  v.  Barker,  8  Wheat. 
187,  147;  McDonald  ▼.  Smalley  et  al.  1  Pet. 
•21;  Shankland  v.  The  Corporation  of  Wash- 
ington, 5  Peters,  890;  Stimpson  v.  Westchester 
Railroad  Go.  8  Howard,  56$;  DeWolf  v.  Usher, 
8  Peters,  269;  Zeller's  Lessee  t.  Eckert,  4  How- 
ard, 298. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  court  is  satisfied,  upon  examining  the 
record  in  this  case,  and  the  affidavits  filed  in 
the  motion  to  dismiss,  that  the  contract  set  out 
in  the  pleadings  was  made  for  the  purpose  of 
instituting  this  suit,  and  that  there  is  no  real 
dispute  between  the  plaintiff  and  defendant. 
On  the  contrary,  it  is  evident  that  their  interest 
fai  the  question  brought  here  for  decision  is  one 
and  the  same,  and  not  adverse;  and  that  in 
these  proceedings  the  plaintifT  and  defendant 
are  attempting  to  procure  the  opinion  of  this 
eourt  upon  a  Question  of  law,  in  the  decision 
of  which  thev  nave  a  common  interest  opposed 
to  that  of  other  persons,  who  are  not  parties  to 
this  suit,  who  hsd  no  Imowledge  of  it  while  it 
was  pendinff  in  the  Circuit  Ccmrt,  and  no  op- 
portunity of  being  heard  there  in  defense  of  their 
rights.  And  their  conduct  is  the  more  objec- 
tionable, because  they  have  brought  up  the 
question  upon  a  statement  of  facts  agr^  on 
between  themselves,  without  the  knowledge  of 
the  parties  with  whom  they  were  in  truth  in 
dispute,  and  upon  a  judgment  pro  forma  en- 
tered bv  their  mutual  consent,  without  any  act- 
ual judicial  decision  by  the  court.  It  is  a  ques- 
tion, too,  in  which  it  appears  that  propertv  to  a 
▼err  large  amount  is  involved,  the  right  to 
which  depends  on  its  decision. 

It  is  proper  to  say  that  the  counsel  who  ar- 
gued here  the  motion  to  dismiss,  in  behalf  of 
the  parties  to  the  suit,  stand  entirely  acquitted 
of  any  participation  in  the  purposes  for  which 
these  proceedings  were  instituted;  and  indeed 
could  have  had  none,  as  they  were  not  eounsel 
in  the  Circuit  Court,  and  had  no  concern  with 
the  case  until  after  it  came  before  this  court. 
955*]  And  *we  are  bound  to  presume  that 
the  counsel  who  conducted  the  case  In  the  court 
below  were  eoually  uninformed  of  the  design 
and  object  of  these  parties;  and  that  they  woiud 
not  knowingly  have  represented  to  the  court 
that  a  feigned  controversy  was  a  real  one. 

It  is  the  office  of  courts  of  justice  to  de- 
cide the  rights  of  persons  and  of  property, 
when  the  persons  interested  cannot  adjust  them 
hw  agreement  between  themselves — and  to  do 
tbie  upon  the  full  hearing  of  both  parties.  And 
•ay  attempt,  by  a  mere  colorable  dispute,  to 
obtain  the  opinion  of  the  eourt  upon  a  question 
IS  Ik  od. 


of  law  which  a  puij  desires  to  know  for  his 
own  interest  or  his  own  purposes,  when  there 
is  no  real  and  substantial  controversy  between 
those  who  appear  as  adverse  parties  to  the  suit, 
is  an  abuse  which  courts  of  justice  have  always 
reprehended,  and  treated  as  a  punishable  con- 
tempt of  court. 

The  suit  is  spoken  of,  in  the  affidavits  filed 
in  support  of  it,  as  an  amicable  action,  and  the 
proceeding  defended  on  that  ground.  But  an 
amicable  action,  in  the  sense  in  which  these 
words  are  used  in  courts  of  justice,  presupposes 
that  there  is  a  real  dispute  between  the  parties 
eonceminff  some  matter  of  right.  Ana  in  a 
case  of  that  kind  it  sometimes  happens,  that, 
for  the  purpose  of  obtaining  a  decision  of  the 
controversy,  with  incurring  needless  expense 
and  trouble,  they  agree  to  conduct  the  suit  ia 
an  amicable  manner,  that  is  to  sav,  that  they 
will  not  embarrass  each  other  with  unneces- 
sary forms  or  technicalities,  and  will  mutually 
admit  facts  which  they  know  to  be  true,  and 
without  requiring  proof,  and  will  bring  the 
point  in  dispute  oeiore  the  eourt  for  decision^ 
without  subjecting  each  other  to  unnecessary 
expense  or  delay.  But  there  must  be  an  actu- 
al controversy,  and  adverse  interests.  The  ami- 
ty consists  in  the  manner  in  which  it  is  brought 
to  issue  before  the  court.  And  such  amicable 
actions,  so  far  from  being  objects  of  censure, 
are  always  approved  and  encouraged,  because 
they  facilitate  greatly  the  administration  of  jus- 
tice between  the  paities.  The  objection  in  the 
case  before  us  is,  not  that  the  proceedings  were 
amicable,  but  that  there  is  no  real  conflict  of 
interest  between  them;  that  the  plaintiff  and  de- 
fendant have  the  same  interest,  and  that  inter- 
est adverse  and  in  conffict  with  the  interest  of 
third  persons,  whose  rights  would  be  seriously 
affected  if  the  question  of  law  was  decided  in 
the  manner  that  both  of  the  parties  to  this  suit 
desire  it  to  be. 

A  judgment  entered  under  such  dreum- 
stances,  and  for  such  purposes,  is  a  mere  fona. 
The  whole  proceeding  was  in  contempt  of  the 
court,  and  highly  reprehensible,  and  the  learned 
district  judge,  who  was  then  holding  the  Cir- 
cuit Court,  undoubtedly  ^suffered  the  [*956 
judgment  pro  forma  to  be  entered  under  the 
impression  that  there  was  in  fact  a  controversy 
between  the  plaintiff  and  defendant,  and  that 
they  were  proceeding  to  obtain  a  decision  upon 
a  dsputed  question  of  law,  in  which  they  had 
adverse  interests.  A  iudgment  in  form,  thus 
procured,  in  the  eve  of  the  law  is  no  judgment 
of  the  court.  It  is  a  nullity,  and  no  imt  of 
error  will  lie  upon  it. 

This  writ  is  therefore  dismissed* 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  IMstrict  of  Maine,  and 
was  argued  by  counsel,  and  it  appearing  to  the 
court  here,  from  the  affidavit  and  other  evi- 
dence filed  in  the  case  by  Mr.  Moor,  in  behalf 
of  third  persons  not  paities  to  this  suit,  that 
there  is  no  real  dispute  between  the  plaintiff 
and  defendant  in  this  suit,  but,  on  the  contrary, 
that  their  interest  is  one  and  the  same,  and  Is 
adverse  to  the  interests  of  the  persons  afore- 
said, it  ia  tiie  opinion  of  this  conrt^  that  the 
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ludnnent  of  the  Circuit  Oourt  entered  pro  forma 
In  Uiis  case  is  a  nullity  and  void,  and  that  no 
writ  of  error  will  lie  upon  it.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  ad- 
Judged  by  this  court,  that  the  writ  of  error  be, 
and  the  same  is  hereby  dismissed,  each  {Mirty 
paying  his  own  costs;  and  that  this  cause  be, 
and  the  same  ii  hereby  remanded  to  the  said 
oourt,  to  be  dealt  with  as  law  and  justice  may 
require. 


ELIJAH  PEALE,  Trustee  and  Assignee  of 
The  President,  Directors  and  Company  of  the 
Agricultural  Bank  of  Mississippi,  Plaintiff 
in  Error, 

T. 

MARTHA  PHIPPS  and  Mary  Rice,  who  is  au- 
thorized and  assisted  in  the  Suit  by  her  Hus- 
band, Charles  Rice. 

Louisiana  practice — errors  in  dtation — misno- 
mer. 

An  error  in  s  citation,  calling  Mary  Rice  the 
wife  of  Charles  Bowers,  whereas  she  was  the  wife 
of  Charles  Rice,  Is  not  fatal  In  a  case  coming  from 
Looislana.  The  practice  there  Is  for  the  husband 
to  assent  when  the  wife  brings  a  suit,  so  that  his 
name  Is  merely  a  matter  of  rorm. 

Nor  is  it  a  fatal  error  when  the  citation  was  Is- 
sued  at  the  instance  of  B.  Peale  as  plaintiff  In 
error.  Instead  of  Elijah  Peale,  Trustee  of  the 
Agricultural  Bank  of  Mississippi. 

The  acceptance  of  the  serrice  of  the  citation  by 
tiie  attorney  for  the  parties  shows  that  the  error 
led  to  no  misapprehension. 

THIS  case  was  brought  up  by  writ  of  error 
from  Louisiana,  and  a  motion  was  made 
by  Mr.  Henderson  to  dismiss  it,  upon  the 
grounds  stated  in  the  opinion  of  the  court. 

957*]      *Mr.   Justice    McLean   delivered   the 
opinion  of  the  court: 

A  motion  is  made  to  dismiss  this  writ  of 
error  on  three  grounds: 

1.  Because  there  is  no  citation  to  the  defend- 
ants in  error,  as  the  law  requires. 

2.  Because  the  citation  is  addressed  to  Mar- 
tha Phipps  and  Mary  Rice,  "wife  of  George 
Bowers,  and  by  him  assisted,"  who  are  not  the 
persons  or  parties  defendants  in  the  record. 

8.  Because  said  citation  is  stated  to  have  been 
issued  at  the  instance  of  E.  Peale,  as  plaintiff 
In  error,  instead  of  Elijah  Peale,  Trustee  of  the 
Agricultural  Bank  of  Mississippi,  etc. 

The  suit  was  brought  by  Martha  Phipps  and 
Mary  Rice;  and  in  the  petition  they  are  called 
Martha  Phipps  and  Marr  Bowers,  wife  of 
Charles  Rice,  "who  is  autnorized  and  assisted 
in  this  suit  by  her  said  husband,  Charles." 
The  defendant  is  named  "Elijah  Peale,  in  his 
capacity  of  Trustee  and  Assignee  of  the  Pres- 
ident, Directors  and  Company  of  the  Agricul- 
tural Bank  of  Mississippi."  The  decree  is  in 
favor  of  Martha  Phipps  and  Mary  Rice. 

Note. — Appearance  cures  defects  In  serrice  of 
process,  and  its  non-serrice  does  not  cure  want  of 
lorlsdlction  of  subject  matter.  See  note  to  2  L. 
ed.  U.  8.  610. 

Rffect  of  appearance  by  counsel  or  attorney  In  an 
action.  Unauthorised  appearance.  What  is  an 
apnearance.    See  notes  to  ante,  887,  and  21  KR.A. 
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The  citation  appears  to  have  been  issued  by 
E.  Peale,  and  was  directed  to  Martha  Phipps 
and  Mary  Rice,  "wife  of  George  Bowers,  and 
by  him  assisted."  And  the  service  of  the  cita- 
tion was  accepted  by  S.  S.  Prentiss,  plaintiff*! 
attorney,  at  New  Orleans,  the  22d  of  October, 
1840. 

The  names  of  the  defendants  in  error  are  cor- 
rectly stated  in  the  citation,  except  that  Maiy 
Rice  is  represented  as  the  wife  of  Georgi 
Bowers,  instead  of  the  wife  of  Charles  Rice. 
Under  the  procedure  in  Louisiana,  the  huslMind 
is  named  in  the  petition  as  assenting  to  the  suit 
brought  in  the  name  of  his  wife.  He  is  not  s 
party  to  the  suit,  nor  is  he  responsible  for  costs. 
The  use  of  the  name  of  the  husband  is  merely 
formal,  and  the  misnomer  alleged  could  not 
have  misled  the  defendants  in  error.  Nor 
could  they  have  been  misled  by  the  omission  in 
the  notice  in  the  capacity  of  trustee,  in  which 
the  defendant  below  was  sued,  and  in  which  he 
necessarily  prosecutes  the  writ  of  error.  The 
acceptance  of  the  service  of  the  notice  by  the 
counsel  of  the  defendants  in  error,  without  ex- 
ception, shows  that  there  could  have  been  ne 
nusapprehension  in  regard  to  it. 

The  motion  to  dismiss  the  case  is  overruled. 

Order. 

On  consideration  of  the  motion  to  dismin 
this  writ  of  error,  submitted  to  the  court  by 
General  Henderson,  on  a  prior  day  *of  [*25S 
the  present  term  of  this  court,  to  wit,  on  Fri- 
day, the  28th  ultimo,  it  is  now  here  ordered  by 
this  court,  that  said  motion  be,  and  the  same  ii 
hereby  overruled. 


JACOB  P.  WILSON,  Complainant^ 

V. 

DANIEL  BARNUM. 

Jurisdiction — eertificate  of  division  of  opidos 
—question  of  fact. 

The  following  question,  sent  up  to  tbts  court  »• 
on  a  certificate  of  division  in  opinion  between  tbt 
Judges  of  the  Circuit  Court,  vis. :  "Whether,  a^ 
cording  to  the  true  construction  of  the  Woodwort^ 
patent,  as  amended,  the  machines  made  or  used  I9 
the  defendant  at  the  time  of  filing  the  bill,  or  eltber 
of  them  simply,  do  or  do  not  Infringe  the  stid 
amended  letters  patent,*'  is  a  question  of  fact,  Ofer 
which  this  court  has  no  jurlRdlctlon. 

The  jurisdiction  given  to  it  bv  statute  tai  certified 
cases  only  extends  to  points  ox  law. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Pennsylvania  upon  a  certificate  of  division  Id 
opinion  between  the  judges  thereof. 

It  is  not  necessary  to  do  more  than  insert  thi 
statement  of  facts  and  point  of  division,  as  they 
are  found  In  the  record. 

Statement  of  Facts  and  Point  of  IMvisioa  of 

Judges. 

United  States  of  America,  Eastern  District  of 

Pennsylvania. 

At  a  Circuit  Court  of  the  United  Stttct, 
begun  and  held  at  the  city  of  Philadelphia,  for 
the  Eastern  District  of  Pennsylvania,  on  tlie 
13  th  day  of  November,  in  the  year  of  our  Lord 
1849. 

Howard  i« 
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Wilson  ▼.  Babnum. 


Present,  the  Honorable  Robert  C  Grier,  and 
the  Honorable  John  K.  Kane. 

Jacob  P.  Wilson  ▼.  Daniel  Bamum. 
Statement  of  Facta. 

This  was  a  suit  in  equity.  The  bill  was  filed 
April  5th,  1849,  by  the  plaintiff,  as  assignee  of 
letters  patent  issued  to  William  Woodworth. 
After  due  notice,  a  motion  was  made  for  a 
special  injunction,  which  was  fully  heard  be- 
fore his  Honor,  John  K.  Kane,  at  a  regular 
Circuit  Court,  on  the  2l8t,  22d,  23d,  24th,  and 
25th  days  of  May,  A.  D.  1840,  His  Honor  Judge 
Grier  being  absent.  The  defendant  resisted 
the  motion,  and  filed  affidavits  on  his  part, 
when,  after  a  full  hearing  of  the  parties  and 
arguments  of  counsel,  on  the  Ist  day  of  June, 
1849,  a  special  injunction  was  granted,  a  copy 
of  which  is  annexed  to  this  statement.  After- 
wards, on  the  4th  day  of  June,  1840,  the  de- 
fendant filed  an  answer,  setting  up  the  fact  of 
his  having  a  patent  for  his  machine,  and  deny- 
259*]  ing  all  similarity  between  *it  and  that 
of  the  plaintiff;  which  same  defense  had  been 
previously  set  up  by  the  said  affidavits,  on  the 
hearing  of  the  motion  for  the  injunction.  Aft- 
erwards, on  the  29th  day  of  June,  1849,  a 
motion  was  made  by  the  defendant  to  dissolve 
the  injunction,  which  motion  was  duly  argued 
on  the  bill  and  affidavits  on  the  part  of  the 
plaintiff,  and  on  the  answer  and  affidavits  on 
the  part  of  the  defendant;  and  on  the  1st  day 
of  August,  1849,  an  order  was  made  in  the 
cause  directing  an  issue  to  be  tried  by  a  Jury, 
for  the  purpose  of  ascertaining  whether  the  ma- 
chines of  the  defendant  were  or  were  not  in- 
fringements of  the  machine  of  the  plaintiff, 
and  ordering  the  injunction  to  stand,  on  the 
plaintiff  givmg  security  to  the  defendant  in  the 
sum  of  ten  thousand  dollars,  which  was  done. 

The  issue  came  on  to  be  tried  by  a  jury  on 
the  17th  day  of  October,  1849,  and  after  a  pro- 
tracted trial,  the  jury  was  discharged,  not  being 
able  to  agree. 

At  this  present  term  of  the  court,  both  of  the 
judges  being  present,  a  motion  was  made  by 
the  defendant  to  dissolve  the  injunction,  and 
arguments  of  counsel  were  heard  thereon. 
Thereupon,  without  any  decision  being  had  on 
said  motion,  and  upon  an  agreement  of  the 
parties,  with  the  consent  and  by  the  direction 
of  the  court,  this  cause  was  brought  to  a  final 
hearing  on  the  pleadings  and  the  proofs  which 
had  been  taken  herein,  as  well  as  on  the  proof  s 
and  evidence  which  were  put  in  on  the  trial  of 
the  isRue  before  the  jury  and  which  last  named 
proofs  and  evidence  were,  for  the  purpose  of 
4aid  final  hearing,  considered  as  proofs  in  this 
;ause. 

The  pleadings  were  a  bill,  an  answer,  and  a 
replication,  copies  of  which  are  hereunto  an- 
nexed, and  a  copy  of  all  the  proofs  and  evi- 
dence used  on  said  final  hearing  is  also  here- 
unto annexed. 

On  said  final  hearing.  It  appeared  and  was 
determined  by  the  court  as  matter  of  fact — 

1.  That  letters  patent  of  the  United  States 
were  issued  to  William  Woodworth,  on  the  27th 
day  of  December,  1828,  of  the  tenor  and  effect 
mentioned  in  the  bill. 

2.  That  Willis m  Woodworth  died  intestate, 
on  the  9th  day  of  February,  1839,  in  the  dty 
19  li.  ed. 


of  New  York,  and  that  Willfam  W.  Wood- 
worth,  his  son  and  one  of  his  heirs  at  law,  was 
thereupon  duly  appointed  his  administrator  by 
the  surrogate  of  tne  dty  and  County  of  New 
York, 

8.  That  on  the  16th  day  of  November,  1842, 
an  extension  of  the  said  letters  mttent  for  seven 
years  from  the  27th  day  of  becember,  1842, 
was  duly  granted  by  the  United  States,  under 
the  eighteenth  section  of  the  Patent  Act  of  July 
4,  1836,  to  *the  said  WiUiam  W.  Wood-  [*960 
worth,  as  administrator  as  aforesaid. 

4.  That  by  an  act  of  Congress  of  the  United 
States,  passed  February  2oth,  1845,  the  said 
letters  patent  were  further  extended  to  the  said 
William  W.  Woodworth,  as  administrator  as 
aforesaid,  for  seven  years  from  the  29th  day  of 
December,  1849. 

6.  That  on  the  8th  day  of  July,  1845,  the 
said  letters  patent  were  surrendered  for  a  de- 
fective spedfication,  and  renewed  letters  patent 
were  thereupon  issued  on  the  same  dav,  on  an 
amended  spedfication,  to  the  said  William  W. 
Woodworth,  as  administrator  as  aforesaid; 
which  renewed  letters  patent  were  of  the  tenor 
and  effect  set  forth  in  the  bill.  An  authenti- 
cated copy  of  the  said  renewed  letters  patent 
of  July  8th,  1845,  and  of  the  specification  and 
drawings  thereto,  and  an  authenticated  copy 
of  the  said  original  letters  patent  of  December 
27th,  1828,  and  of  the  specification  and  draw- 
ings thereto,  were  produced  on  the  hearing,  and 
may  be  produced  on  argument,  before  the  Su- 
preme Court  of  the  United  States. 

6.  That  the  exclusive  right  of  the  said  re- 
newed letters  patent  of  July  8,  1845,  for  the 
district  of  Southwark,  in  the  County  of  Phila- 
delphia, and  Eastern  District  of  Pennsylvania, 
was  vested  in  the  plaintiff. 

7.  That  the  defendant  had  erected,  within 
the  said  district  of  Southwark,  and  used  and 
operated  therein,  since  the  said  exclusive  right 
became  vested  in  the  plaintiff,  and  before  the 
filing  of  the  bill,  a  machine  for  tonguing  and 
CTOoving  boards  and  plank,  and  also  a  machine 
for  planing  boards  and  plank.  The  machine 
for  tonguing  and  grooving  boards  and  plank 
was  constructed  as  stated  in  the  evidence.  [A 
model  thereof  was  produced  on  the  hearing  by 
the  plaintiff,  and  the  machine  itself  was  pro- 
duoed  on  the  hearing  by  the  defendant.  The 
same  are  certified  by  the  clerk  of  the  court,  and 
may  be  used  on  argument  before  the  Supreqie 
Court  of  the  United  States.]  The  machine  for 
planing  bou^  and  plank  was  constructed  as 
shown  by  a  model  produced  on  the  hearing  by 
the  plaintiff,  and  by  the  machine  itself  on  the 
hearing  by  the  defendant.  (The  same  are  certi- 
fied by  the  clerk  of  the  court,  and  may  be  used 
on  argument  before  [the]  Supreme  Court  of  the 
United  States.) 

8.  That  letters  patent  were  issued  to  the  de- 
fendant on  the  13th  day  of  March,  1849,  which 
are  referred  to  in,  and  a  copy  of  which  is  an- 
nexed to,  his  answer  herein. 

On  the  final  hearing,  the  following  questioii 
occurred,  to  wit: 

Whether,  according  to  the  true  construction 
of  the  Woodworth  ^patent,  as  amended,' [*2  61 
the  machines  made  or  used  by  the  defendant, 
at  the  time  of  filing  the  bill,  or  either  of  them 
singly,  do  or  do  not  infringe  the  said  amended 
letters  patent. 
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On  which  queftion  the  opinions  ol  the  judgei 
were  opposed. 

Whereupon^  on  a  motion  by  William  H. 
Seward  and  St.  George  Tucker  Campbell, 
plaintifTi  counsel,  it  was  ordered  that  the  point 
on  which  the  disaoreement  hath  happened  may, 
during  tiie  term,  be  stated,  under  tne  seal  of 
the  courts  to  the  Supreme  Court  to  be  finally 
deddad.  R.  a  Grier. 

J.  K.  Kane. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  eourt! 

The  case  comes  before  the  eourt  upon  a  certif- 
icate of  division,  and  has  been  submitted  on 
printed  arguments. 

The  plaintiff,  who  claims  as  assignee  of  what 
is  generally  called  the  Woodworth  fiatent,  filed 
a  bill  in  equity,  praying  an  injunction  against 
the  defendant  to  restrain  him  from  usins  a  oer- 
tain  machine,  in  wliich,  as  the  complainant 
charged,  boards  were  planed,  tonsued  and 
grooved  in  the  same  manner  as  in  the  Wood- 
worth  machine;  the  machine  of  the  defendant 
operating  in  the  same  way  in  every  respect  as 
the  one  for  which  the  eomplainant  held  the 
patent. 

The  defendant.  In  his  answer,  denied  that 
liis  machine  was  substantially  like  and  upon 
the  plan  of  tlie  Woodworth  machine.  Otner 
defenses  were  also  taken  in  the  answer.  But 
it  is  not  necessary  to  notice  them,  as  they  do 
not  concern  the  question  certified. 

A  great  mass  of  testimony  was  taken  on  both 
sides  in  the  Circuit  Court,  and  models  and 
drawings  produced  of  the  two  machines;  all 
of  which  have  been  sent  up  for  the  examination 
and  consideration  of  this  court,  with  tlie  certifi- 
cate of  division. 

On  the  final  hearins  of  the  case,  the  Judges 
of  the  Circuit  Court  differed  in  opinion  on  the 
following  question:  ''Whether,  according  to 
the  true  construction  of  the  Woodworth  patent, 
as  amended,  the  machines  made  or  used  oy  the 
defendant  at  the  time  of  filing  the  bill,  or  either 
of  them  singly,  do  or  do  not  infringe  the  said 
amended  letters  patent." 

The  question  thus  certified  is  one  of  fact,  and 
has  been  discussed  as  such  in  the  arguments  of- 
fered on  both  sides.  It  is  a  question  as  to  the  sub- 
stantial identity  of  the  two  machines.  And  its 
decision  must  depend  upon  the  testimony  of 
witnesses;  the  examination  of  the  models  and 
drawings,  or  of  the  machines  themselves;  and 
the  application  of  mechanical  principles  and 
combinations,  which  the  court  could  learn  only 
962*]  *from  the  testimony  of  persons  skilled 
in  the  science  of  mechanics. 

The  jurisdiction  of  this  court  to  hear  and  de- 
termine a  question  certified  from  the  Circuit 
Court  is  derived  altogether  from  the  Act  of 
1802,  ch.  81,  sec.  6  (2  SUt  at  Large,  150) ;  and 
tliat  act  evidently  gives  the  Jurisd^ion  only  in 
cases  wliere  the  judges  of  the  Circuit  Court 
differ  in  opinion  on  a  point  in  law.  The  lan- 
guage of  tne  whole  provision  upon  this  subject 
■oelearly  requires  tnis  construction,  that  it  is 
unnsoessary  to  comment  on  it.  And  it  would 
be  utterly  inconsistent  with  the  well  known  and 
established  proceedings  of  courts  of  equity,  as 
well  as  courts  of  common  law,  to  take  out  of  a 
^ase  during  its  progress  a  single  question  of 
/Mct,  and  send  it  hm  with  the  evidence  upon 
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that  point  only,  for  the  final  decision  of  tUs 
court.  In  the  case  before  us,  a  great  numbsf 
of  facts  must  be  ascertained  and  determined 
from  the  evidence,  before  a  final  opinion  could 
be  formed  upon  the  question  certified. 

Besides,  this  act  of  Congress  has  been  in  fores 
for  nearly  half  a  century,  and  has  been  repeatsd- 
ly  acted  on  in  this  court;  and  it  has  unfformlj 
received  tlie  construction  we  now  give  to  it.  u 
the  multitude  of  questions  which  have  been  csr- 
tifiedy  this  court  has  never  taken  jurisdiction  of 
a  question  of  fact.  And  in  a  question  of  law 
is  requires  the  precise  point  to  be  stated,  other- 
wise the  case  is  remanded  without  an  answer. 

The  question  now  certified  being  one  of  fact, 
we  have  no  Jurisdiction;  and  the  case  mim 
therefore  be  remanded  to  the  C^uit  Court,  to 
be  there  proceeded  in  as  law  and  Justice  maj 
require. 

Order. 

This  cause  came  on  to  be  heard  on  tlie  trsa- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  on  the  point  or  question  on 
which  the  judges  of  the  said  Circuit  Court  wen 
opposed  in  opinion,  and  which  was  certified  to 
this  court  for  its  opinion,  agreeably  to  the  aci 
of  Congress  in  sucn  case  made  and  provided, 
and  was  argued  by  counsel.  And  It  appearina 
to  this  court,  upon  an  inspection  of  the  said 
transcript,  that  no  point  in  the  case,  within  the 
meaning  of  the  act  of  Congress,  has  been  cer- 
tified to  this  court,  the  point  or  question  being 
one  of  fact,  it  is  thereupon  now  here  ordered 
and  decreed  by  this  court,  that  thia  cause 
be,  and  the  same  is  hereby  dismissed,  and  that 
this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  to  be  pro* 
ceeded  In  according  to  law. 


*JOHN  DOE,  Lessee  of  Jacob  Cheesman,[*SfS 
Peter  Cheesman  and  Sarah,  his  Wife,  Beer- 
sheba  Parker,  Ward  Pearce,  John  Clark  aad 
Margaret,  his  Wife,  Ann  Jackson,  \^lliaB 
Jackson,  Seward  Jackson  and  Mary  Jacksoo, 

Watson  and  Sarah,  his  Wife  (late  Sarak 

Pearce),  William  Pearce,  Ward  Pearoe,  Ifl- 
raba  Edwards,  James  Edwarda,  Richard 
Pearce,  William,  James,  and  Marnrct 
Pearce,  Thomas  Morris  and  Mary,  his  wife 
(late  Mary  Pearce),  Elizabeth  Powell  (late 
Elizabeth  Pearce),  Jacob  Williama  and  Elia- 
both  Williams,  Sarah  Smallwood,  Deborsk 
Brrant,  George  L.  Hood  and  Letitia,  bii 
Wife,  in  her  Right,  Joseph  Smallwood, 
Joseph  Hurff,  Jane  Turner,  John  Brown  and 
Mary,  his  Wife,  in  her  Right,  William 
Smsilwood,  Isaac  Hurff  and  Elizabeth,  hit 
Wife,  in  her  Right,  Richard  Sharp  aad 
Mariam,  his  Wife,  in  her  Right,  Bas- 
dall  Nicholson  and  Drusella  his  Wife,  in  her 
Right,  Jacob  Mattison  and  Jemima,  kii 
Wife,  In  her  Right,  Joseph  Nicholson  sad 
Mariam,  his  Wife,  in  her  risht,  ThosBM 
Pearoe  and  Matthew  Pearoe  (sll  eltlaeas  d 
New  Jersey),  Plaintiff  in  Error, 

V. 

THOMAS  WATSON,  Defendut. 

Devise  to  infants,  if  both  should  die  before  sfa 
then  over— where  devisees  lived  to  full  sft 
derise  never  took  effect. 

Howard  •• 
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Where  a  testator  made  certain  deTleee  to  bis 
Iwo  crandeblldren,  "proylded,  and  the  legacies  here- 
in before  devised  are  upon  this  special  condition, 
that,  If  both  my  said  KrandchlldreD  shall  happen  to 
die  under  ace  and  without  any  lawful  Issue,  then 
It  Is  my  will  that  three  fourth  jparts  shall  be 
equally  divided  between  Sarah  Bmallwood  and 
others."  etc.,  and  the  two  arandchlldren  lived  many 

Sears  after  they  arrived  at  full  age,  and  then  both 
led  without  Issue,  the  devise  over  to  Sarah  Small- 
wood,  etc.,  never  took  effect,  because  the  two  grand- 
children both  arrived  at  full  age. 

The  plaintiffs  below  having  claimed  the  whole  as 
the  heirs  of  Sarah  Smallwood,  the  court  Instructed 
tlM  jurv  that  they  could  not  recover.  But  the 
plaintiffs  below  claimed,  in  this  court,  that  they 
were  entitled  to  recover  a  part,  because  they  were 
a  portion  of  the  heirs  of  the  two  grandchildren. 
This  point  was  not  made  In  tbe  court  below,  and 
therefore  cannot  be  made  here. 

The  Supreme  Court  of  Pennsylvania  decided, 
with  regard  to  this  very  will,  that  the  devise  over 
to  Saran  Smallwood  never  took  effect.  This  deci- 
sion was  made  in  1705,  and  the  acquiescence  of  half 
a  century  would  seem  to  close  all  litigation  under 
the  will.  But  even  If  it  did  not,  this  court  Is  of 
the  same  opinion. 


THIS  case  wm  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Elastem  District  of  Pennsylvania. 

It  was  an  enactment  brought  by  the  lessee  of 
Cheesman,  &c.,  to  recover  certain  lots  in  the 
dty  of  Philadelphia.  As  the  defendant  below 
offered  no  evidence  but  contested  the  validity 
of  the  title  shown  by  the  plaintiff,  it  is  neces- 
•ary  to  set  that  forth.    It  was  as  follows,  viz.: 

The  plaintiff  gave  in  evidence  the  deed  of 
conveyance  from  the  Proprietors  of  Pennsyl- 
Yania,  Thomas  and  Bichard  Penn,  to  James 
Parrock,  bearing  date  5th  September,  1749,  un- 
der the  great  seal  of  the  province. 
264*]  *Al80,  the  last  will  and  testament  of 
James  Parrock,  bearing  date  24th  May,  1764, 
admitted  to  probate  24th  January,  1755. 

One  of  the  arguments  of  the  counsel  for  the 
plaintiff  in  error  being  founded  upon  the  pre- 
sumed intention  of  the  testator,  as  gathered 
from  A  comparison  of  several  clauses  in  the 
will,  it  becomes  necessary  to  insert  them. 

The  devises  contained  in  the  will  material 
to  this  controversy  are,  in  substance,  the  fol- 
lowing: 

1.  To  his  wife,  Hannah  Parrock,  of  his 
dwelling-house,  kitchen,  and  lot  of  ground  in 
Second  and  Sassafras  streets,  together  with 
various  rent  charges  issuing  out  of  Tots  of  land, 
to  hold  during  her  life,  with  remainder  of  the 
said  dwelling-house,  kitchen,  and  lot  of  ground, 
and  certain  of  those  rent  charges,  to  his  grand- 
daughter, Sarah  Parrock,  and  her  heirs;  and 
as  to  the  other  of  said  rent  charges  to  his 
grandson,  John  Parrock,  and  his  heirs. 

2.  To  his  wife,  Sarah  Parrock,  for  life,  the 
uae  of  certain  goods  and  chattels;  and  to  his 
grandson,  John  Parrock,  certain  other  goods 
and  chattels. 

3.  To  his  grandson,  John  Parrock,  and  his 
heirs,  his  bank  and  water  lot  in  the  Northern 
liberties  of  said  city,  in  breadth  50  feet,  and 
depth  into  the  Delaware  254  feet,  and  his  piece 
of  upland  and  meadow  in  the  Northern  Liberties 
of  about  fiftjr-six  acres,  and  his  bank  and  water 
lot  in  said  city,  in  breadth  71  feet,  in  length  or 
depth  into  the  Delaware  River  260  feet;  also 
certain  rent  sharges. 

4.  To  his  granddaughter,  Sarah  Parrock,  and 
her  heirs,  a  tenement  and  lot  of  ground,  ad- 
12  li.  ed. 


joining  the  messuage  and  lot  before  devised  to 
her;  also  another  piece  of  groimd,  in  breadth, 
north  and  south,  22  feet,  in  length  and  depth, 
east  and  west  61  feet,  bounded  westward  by  an 
alley,  etc.,  northward  by  M.  Hilliga's  lot,  etc.; 
also  his  bank  and  water  lot  in  said  city,  in 
breadth  40  feet,  in  length  250  feet,  into  the 
River  Delaware,  bounded  by  Sassafras  Street, 
by  Front  Street,  and  by  Leeches'  lot;  with  cer- 
tain other  rent  charges. 

6.  He  then  devised  to  his  said  granddaughter 
Sarah,  and  his  said  grandson  John,  all  that  his 
pasture  or  piece  of  land  in  the  Northern  liber- 
ties, by  Oldman's  land,  Daester's  land  and  the 
York  road,  containing  three  acres,  to  be  equally 
divided  between  them,  to  said  John  and  his 
heirs,  and  to  said  Sarah  and  her  heirs. 

6.  The  testator  then  devised,  in  these  words 
and  figures: 

"And  I  do  hereby  empower  and  order  my 
■aid  executors,  and  the  survivor  of  them,  to  sell 
and  dispose,  as  soon  as  my  said  grandchil- 
dren ahall  come  of  age,  all  that  my  piece  or  lot 
*of  ground,  situate  on  the  south  side  of  [*26S 
Vine  Street  aforesaid,  about  seventy -one  feet 
from  said  Second  Street  comer,  and  extending 
east  sixteen  feet  and  one  half,  to  Preserve 
Brown's  lot;  south,  fiftjr-one  feet,  to  John  Den- 
ton's lot;  west,  by  said  Denton's  lot,  sixteen 
feet  and  an  half;  and  north,  fifty -one  feet,  by 
John  Marie's  lot;  together  with  the  appurte- 
nances, to  any  person  or  persons  that  will  pur- 
chase the  same,  and  for  the  best  price  that  they 
can  reasonably  get;  to  hold  to  such  purchaser 
or  purchasers,  his  heirs  and  assigns,  forever; 
and  to  give  good  deeds,  or  other  sufi^dent  con- 
veyances; and  the  moneys  arising  by  reason  of 
said  sale  shall  be  equally  divided  between  my 
said  two  grandchildren,  John  and  Sarah  Par- 
rock, share  and  share  alike." 

7.  He  devises  a  house  and  lot  to  "Mary  Par- 
rock, the  widow  of  my  son  John  Parrock,  de- 
ceased, and  mother  of  my  said  grandson,  John 
Parrock,"  and  to  Lydia  Cathcart,  a  house  and 
lot,  "to  hold  the  said  messuage  so  devised  to 
said  Mary  Parrock  during  the  term  of  her  nat- 
ural life,  if  she  shall  so  long  continue  my  said 
son's  widow.  And  to  hold  the  said  last  men- 
tioned.  messuage  unto  the  said  Lydia  Cathcart, 
during  the  term  of  her  natural  life,  if  she  shall 
so  long  continue  a  widow.  And  from  and  im- 
mediately after  their,  or  either  of  their  (the 
said  widows')  decease,  day  or  days  of  marriage, 
then  I  give  and  bequeath  all  and  singular  Uie 
said  two  messuases  unto  my  said  srandson^ 
John  Parrock,  to  hold  to  him  and  his  heirs  and 
assigns  forever." 

8.  The  testator  gives  pecuniary  legacies  to 
said  Mary  Parrock  and  Lydia  Cathcart;  to  the 
children  of  John  Smallwood,  deceased,  his 
wearing  apparel;  and  pecuniary  legacies  to  the 
children  of  William  and  Mary  Paschal;  to 
Sarah  Smallwood,  the  widow  of  John  Small 
wood,  deceased,  and  to  Sarah  James,  and 
Hannah  James,  he  gives  pecuniary  legacies. 

0.  "And  it  is  my  will  that  the  several  and 
respective  legacies  herein  before  devised  unto 
my  grandson  John  Parrock,  and  unto  my 
granddaughter  Sarah  Parrock,  shall  be  paid 
and  delivered  to  them  as  they  shall  respectively 
come  of  age." 

10.  The  testator  devised  all  the  rest  and 
residue  of  his  peraonal  estata  unto  his  wife 
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Hannah,  his   said  grandBon  John,  and  his  grand-  tiff  excepted,  and  *upon  it  brought  the  f^SfT 

daughter  Sarah,  to  be  equally  divided  between  case  up  to  this  court.     The  jury,  of  eourss, 

them.  foimd  a  verdict  for  the  defendant. 

11.  'Trovided  always,  nevertheless,  and  the  It  was  arsued  by  Mr.  Bibb  for  the  plaintiff 
several  legacies  hereinbefore  devised  unto  my  in  error,  and  bv  Mr.  Wharton  and  Mr.  Mere- 
said  grandson  John  Parrock,  and  my  said  dith  for  the  defendants, 
granddaughter  Sarah  Parrock,  are  on  this  Mr.  Bibb  made  the  following  points: 
special  condition,  that  if  both  my  said  grand-  L  That  the  charge  as  actual^  given  by  tht 
ehildren  shall  happen  to  die  under  age,  and  court  was  erroneous,  because  it  limited  and 
without  any  lawful  issue,  then  it  is  my  wUl"  that  confined  the  derivation  of  title  of  the  lessors  of 
the  one  foiurth  part  of  all  and  singular  the  real  the  plaintiff  solely  to  the  question  of  their  bs- 
966*]  and  personal  'estate  unto  them  here-  ing  devisees  of  James  Parrock,  to  the  total  ex- 
in  before  devised  shall  go  to  the  montUv  meet-  elusion  of  the  right  of  each  and  everjr  of  the 
ing  of  the  people  called  Quakers,  at  Philadel-  lessors,  as  heir  or  heirs  of  either  said  Sarah 
phia;  and  the  other  three  parts  of  said  real  Parrock  or  of  said  John  Parrock,  the  immedi- 
and  personal  estate  shall  be  equally  divided  be-  ate  devisees  of  James  Parrock,  who,  or  one  of 
tween  "the  said  Sarah  Smallwood,  the  widow  which  said  grandchildren,  became  the  sUipei 
of  John  Smallwood,  and  their  children;  the  or  root  of  descent  and  inheritance, 
children  of  Thomas  Smallwood;  the  children  of  IL  That  the  court  erred  in  the  eonstmctioB 
Benjamin  Richards;  the  children  of  William  of  the  will  and  testament  of  James  Parrock  u 
Paschal,  deceased;  the  said  Sarah  Paschal,  said  given  in  charge  to  the  jury,  and  in  refusing 
William  Paschal;  widow  Lydia  Gathcart  and  the  charge  as  moved  by  the  counsel  for  the 
her  children;  Joseph  Fordam  and  his  children;  plaintiff. 

Riehard  Fordam  and  his  ehildren;  the  children  It  is  not  necessary  to  state  Mr.  Bibb's  argu- 

of  Isaac  Ashton,  deceased,  Sarah  Thomas  and  ment  upon  the  first  point,  because  this  court 

her  children,  Mary  Lee  and  her  children,  Lydia  decided  that  the  point  had  not  been  made  ia 

Davis  and  her  ehildren,  John  Spencer  and  his  the  court  below,  and  therefore  eould  not  be 

children,  and  to  the  siurvivor  oi  them,  and  to  made  here. 

the  heirs  and  assipis  of  such  survivors  or  sur-  11.  That  the  court  erred  in  the  construction 

vivor,  as  tenants  m  common  (and  not  as  joint  of  the  will  and  testament  of  James  Parrock,  ss 

tenants),    forever;    anything    heretofore    con-  given  in  charge  to  the  jurv,  and  in  refu^ng 

tained  to  the  contrary  thereof  in  any  wise  not-  the  charge  as  moved  by  the  counsel  for  ths 

withstanding."  plaintiff. 

In  addition  to  that  written  evidence,  the  les-  This  leads  to  the  inquiry  into  the  true  Intsnt 

Bors   of   the   plaintiff   gave   evidence   by    the  of  the  testator.    The  intention  of  the  testator 

mouths  of  witnesses,  conducing  to  prove  that  is  to  be  sought  upon  the  whole  instrument, 

the  grandchildren  of  the  testator,  John  Parrock  taken  in  all  its  ^rts  as  one  whole.  The  words 

and  Sarah  Parrock,  both  died  without  issue  must  follow  the  intent  of  the  devisor.  The  sen- 

and  unmarried;  that  both  said  John  Parrock  tenoes  may  be  transposed  to  preserve  themean- 

and  Sarah  Parrock  had  attained  full  age  before  ing  of  a  will.    One  part  of  a  will  shall  bs  ex- 

their  respective  deaths,  and  died  long  after  the  pounded  by  another. 

death  of  the  testator;  that  said  Jo&i  Parrock  These  rules  are  to  be  observed:     "Ist  No 

died  about  the  year  1700;  that  Peter  Cheesman  will  ought  to  be  construed  per  parcellas,  hat 

and  wife    (who   was  Mary   Smallwood)    were  by  entireties.  2d.  To  admit  of  no  contrariety  or 

both    related    to    John    Parrock— said    Peter  contradiction.    8d.  No  nugation,  or  any  nun- 

Cheesman    married    his    relation;    that    John  tory  thing,  ought  to  be  in  a  will."    8  AHn.  Aor. 

Smallwood  and  James  Parrock  were  half -broth-  Devise  F.  a,  p.  181,  pi.  11,  12,  13;  5  Bac.  Abr 

ers;  with  other  evidence  of  the  genealogy  of  F.  p.  622,  pi.  13;  Sparks  v.  Pumell,  Hobart,  p. 

the  lessors   of   the   plaintiff;    and   that   John  75,  pi.  08;   Bamfield  ▼.  Popham,   2   Freeman, 

Smallwood  was  dead  when  the  will  of  James  267;  Frogmorton  v.  Holy  day,  3  Burr.  1622. 

Parrock  was  made.  To  effectuate  the  intent  of  the  testator,  the 

The  defendant  gave  no  evidence.  word  "or"  shall  be  taken  for  "and,"  and  the 

The  counsel  for  the  plaintiff  then  prayed  the  word  "and"  for  "or."  Out  of  the  multiplidtj 
court  to  give  the  following  instruction  to  the  of  decisions  and  examples  on  that  of  "or"  in- 
jury, via.:  stead  of   "and,"   and   "and"   instead  of  "or." 

"If  the  jury  believe  the  evidence  given  by  the   following  will  suffice:    Jackson   ▼.   Jack* 

the  plaintiffs  of  pedigree,  then,  under  the  true  Bon,  1  Ves.  Sen.  p.  217,  case  113;  Maberly  ▼. 

construction  of  the  will  of  James  Parrock,  the  Strode,  3  Ves.  46<M64;  BeU  v.  Phyn,  7  Vea 

plaintiffs    an    entitled    to    recover;    it    being  J^;   Read  v.  Snell,  2  Atk.  642,  <^  361;  I 

proved  by  plaintiffs  that  both  John  Parrock,  V^;,-^**''  T^u     \r  ?'  t    '  ^   o        f«. 

fh*    crn.nH.on     *nH    S*rah    P*rron1r     th«    mna.  •CoUStruing   the    Will    Of    JameS    Par-    ['f •§ 


the  jury  as  so  requested,  and  gave  in  charge  to  ^  f^^  ^^ie  intent  of  the  testator— the  just  eoi 

the  jury,  that  under  the  said  will  the  plaintiffs  elusions  are 

eould  not  recover,  inasmuch  as  the  devise  over  igt.  That   if   his   grandson    John    had  fied 

to  plaintiffs'  ancestors,  in  the  said  will  men-  leaving  issue  at  his  death,  that  issue  should 

tinned   and  contained,   never  took   effect,   by  have  taken  the  part  devised  to  hioi.    So,  hke- 

reason   of   the   devisees   therein   named,   via.,  wise,  as  to  the  part  devised  to  the  ^randdaooh- 

John  Parrock  and  Sarah  Parrock,  having  both  ter  Sarah,  if  she  had  died  leaving  issue  at  Mr 

arrived  at  full  age.  death,  her  issue  would  have  taken  that  pert 

To  this  inatniction  the  oounsel  for  the  plain-  That  intent  ia  manifested  by  the  devisee  to 

l/0f4  Howard  t. 
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them  respectively,  and  their  heirs,  fai  the  fore- 
'|Mirt  of  the  will. 

2d.  That  the  testator  intended,  hy  the  after 
elausei  in  his  will,  to  qualify  the  estates  re- 
■pectivelT  devised  to  his  said  grandchildren, 
hoth  r^  and  personal,  hv  annexing  the  contin- 
gency to  each  estate,  of  having  lawful  issue  of 
their  respective  hodies  living  at  their  respeeUva 
deaths. 

3d.  That  he  intended,  if  the  one  or  the  other 
of  said  grandchildren  should  die,  leaving  no 
issue  lawfully  begotten,  the  survivor  should 
take  the  whole,  subject  to  the  contingency  of 
leaving  lawful  issue  at  his  or  her  death. 

4th.  That,  in  the  event  that  both  his  said 
grandchildren  should  die  leaving  no  lawful  is- 
sue, then  the  estate,  real  and  personal,  should 
So,  one  fourth  to  the  Quaker  Society  at  Phila- 
elphia,  and  the  other  three  fourths  to  be 
equally  divided  between  the  persons  named  in 
the  devise  over  to  Sarah  Smallwood  and  oth- 
ers. 

5th.  That  the  testator  intended  to  give  to 
each  of  his  said  grandchildren  only  estates  tail 
In  the  lands;  and  that  the  survivor  of  the  two 
should,  in  case  of  the  prior  death  of  the  other, 
without  leaving  lawful  Issue  at  his  or  her 
death,  take  but  an  estate  tail,  or  an  estate 
subject  to  the  executory  devise. 

6th.  The  testator  did  not  intend  to  give  to 
either  of  his  said  grandchildren  a  clear,  unen- 
cumbered, vendible  estate,  upon  which  either 
could  raise  money  by  sale  at  full  age;  but  in- 
tended to  continue  and  perpetuate  the  estate  in 
the  family,  as  far  forth  as  the  law  would  toler- 
ate such  a  perpetuity;  and  so  intending,  he 
therefore  empowered  and  ordered  his  executors 
to  sell  a  specified  parcel  of  his  real  estate  "as 
soon  as  my  said  grandchildren  shall  come  of 
age,"  and  divide  the  money  thence  arising 
equally  between  his  said  grandchildren. 

Mr.  Whartoii  and  Mr.  Meredith,  for  defend- 
ant in  error: 

The  only  question  before  the  oourt  below 
was  the  construction  of  the  will  of  James  Par- 
rock.  The  plaintiffs'  lessors  pretended  no 
other  title  than  that  of  devisees  of  the  said 
James  Parrock.  They  did  not  claim,  nor  pre- 
269*]  tend  to  claim,  as  heirs  at  law,  or  *8tatu- 
tory  heirs  of  John  and  Sarah  Parrock,  or  either 
of  them.  After  the  evidence  on  their  part 
was  closed  (the  defendant  having  offered  none), 
the  plaintiffs'  counsel  requested  the  court  to 
charge  the  jury,  that,  "if  the  jury  believe  the 
evidence  given  bv  the  plaintiffs  of  pedigree, 
then,  under  the  true  construction  of  the  will 
of  James  Parrock,  the  plaintiffs  are  entitled  to 
recover;  it  being  proved  by  plaintiffs,  that  both 
John  PuTOck,  the  grandson,  and  Sarah  Par- 
took, the  granddaughter,  died  over  age,  and 
without  issue."  The  court  refused  so  to 
charge,  but  instructed  the  jtury  that,  under  the 
will,  the  plaintiffs  could  not  recover,  inasmuch 
as  the  devise  over  to  the  plaintiffs'  ancestors 
never  took  effect.  And  to  tms  charge  the  plain- 
tiffs excepted;  and  It  is  the  only  exception  or 
point  of  law  arising  from  the  record.  So  that 
the  plaintiffs  in  error  cannot  now  raise  a  new 
point  in  this  court,  which  they  never  took  be- 
low, and  thus  shift  their  ground  of  claim  and 
title.  Their  evidence  was  directed  to  the  point 
of  establishing  their  riffht  as  heirs  of  the  dev- 
laeea  named  m  the  will,  ajid  not  aa  hein  of 
II  Ii.  ed. 


John  and  Sarah  Parrock,  and  they  made  out  na 
such  title  by  their  evidence. 

Then,  as  to  the  construction  of  the  will  of 
James  Parrock.  What  was  the  intention  of 
the  testator? 

He  had  given  certain  propertv  to  his  wife, 
for  life;  and,  after  her  decease,  he  had  devised 
certain  portions  of  it  to  his  grandson,  John, 
in  fee,  and  certain  other  portions  of  the  aame 
to  his  granddaughter,  Sarah,  in  fee.  With 
respect  to  the  Vine  Street  property,  he  had  or- 
dered that  to  be  sold  by  his  executors,  so  soon 
as  John  and  Sarah  came  of  age,  and  the  money 
arising  from  the  sale  to  be  equally  divided  be- 
tween the  two  grandchildroi.  There  was, 
thus,  with  respect  to  this  property,  an  equi- 
table conversion  of  the  realty  into  personalty, 
in  case  the  devisees  attained  their  majority. 
See  Burr  v.  Sim,  1  Wharton,  262;  Simpson  v. 
Kelso,  8  WatU,  247;  Reading  v.  Blackwell,  1 
Bald.  166.  Having  thus  provided  for  his  two 
grandchildren,  he  looked  to  the  contingeney  of 
both  dying  under  a^,  and  without  Issue;  and* 
in  that  event,  and  m  that  event  alone,  he  de- 
clared that  one  fourth  of  the  property  devised 
to  them  should  go  to  the  monthly  meeting  of 
the  people  called  Quakers,  at  Philadelphia,  and 
the  other  three  fourths  should  be  divided  be- 
tween Sarah  Smallwood  and  the  other  persons 
named  and  described  in  the  wiU. 

The  title  of  the  plaintiffs,  even  if  they  should 
establish  their  pedigree,  depends  altogether 
upon  their  showing  that  both  John  and  Sarah 
Parrock  died  under  age,  and  without  any  law- 
ful issue.  And  upon  the  trial  they  distincUj 
showed,  that  neither  of  said  devisees  died  un- 
der age.    Where,  then,  is  their  title? 

*The  construction  of  this  will  is  set-  [*970 
tied  by  adjudicated  cases,  in  Pennsylvania  and 
elsewhere.  Leasee  of  Cheesman  v.  Wilt,  1 
Yeates,  411,  in  1795,  is  a  case  upon  this  very 
will,  and  was  an  eiectment  for  part  of  the 
propertv  claimed  under  the  executory  devise  to 
the  plaintiff's  lessors.  The  Supreme  Court  of 
Pennsylvania  held  the  eaae  to  be  "extremely 
dear,"  and  that  the  remainders  eould  only  take 
effect  upon  the  happening  of  both  contingen- 
cies, namely,  the  dying  under  age  and  without 
issue.  Having  no  doubt,  the  court  refused  to 
reserve  the  point  upon  the  construction  of  tho 
wilL 

In  Welsh  v.  Elliott,  18  Serg.  ft  Rawle,  206. 
under  a  devise  of  certain  land  to  the  testator's 
son,  Robert,  after  the  death  of  his  mother,  and 
in  case  Robert  "departs  this  Ufa  before  ha  la 
of  age,  or  without  lawful  issue,"  the  land  waa 
given  to  another  son,  in  fee,  upon  certain  oon- 
ditions.  Robert  having  attained  the  age  of 
twenty-one,  but  died  without  issue,  it  was  held 
that  he  took  an  eatate  in  fee-simple  Indefeas- 
ibly.  Chief  Justice  Tilghman,  in  this  case  (p. 
206),  says:  "That  the  estate  in  fee  of  Robert 
would  have  liecome  Indefeasible,  cither  by  his 
attaining  the  age  of  twenty-one  or  having  is- 
sue, has  been  so  repeatedly  decided,  that,  oil 
that  point,  I  will  only  refer  to  two  cases."  The 
cases  referred  to  by  him  are  Holmea  v.  Holmes^ 
5  Bin.  662,  and  Hauer  v.  Sheets,  2  lb.  632. 

In  the  last  of  these  cases,  under  a  devise  to 
one  son  of  testator,  F.,  and  in  case  he  should 
die  under  the  lawful  age  of  twenty-one,  or 
without  issue,  his  share  should  go  to  another 
aoii«  Pt  it  waa  held  that  or  should  be  construed 
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and,  mod  that  F^  having  attained  twenty  one, 
and  died  afterwards  without  issue,  an  inde- 
feasible fee  vested  in  him,  and  descended  to  his 
heir  at  law.  'This  has  been  the  uniform  con- 
struction of  this  clause  in  wills/'  says  Tilgh* 
man,  Ch.  J.  2  Bin.  644,  from  the  case  of 
Price  y.  Hunt,  Pollexfen,  645,  in  the  year 
1684."  To  the  same  effect  are  Carpenter  ▼. 
Heard,  14  Piclc.  449,  and  Dallam  v.  Dallam,  7 
Harr.  &.  Johns.  220,  and  many  other  cases. 

There  was  no  looking  on  the  part  of  the  tes- 
tator to  an  indefinite  failure  of  issue,  as  one  of 
llie  contingencies.  On  the  contrary,  the  intent 
was,  to  provide  for  their  contingency  within  a 
limited  time,  namely,  at  the  death  of  the 
devisees;  inasmuch  as  the  devise  over  was  to 
persons,  in  being.  But  the  rule  of  construing 
tlie  first  devise  an  estate  tail  has  no  applica- 
tion, where  the  contingency  mentioned  in  the 
will  is  that  of  "dying  under  age  and  without 
issue";  for,  as  is  shown  by  the  authorities,  the 
estate  becomes  an  indefeasible  fee  in  the  first 
taker,  upon  the  occurrence  of  either  of  the  two 
events. 

271*]  *Mr.  Juatice  McLean  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error,  which  brings  before 
us  a  judgment  of  the  Circuit  Court  of  the  East- 
ern  District   of   Pennsylvania. 

The  lessors  of  the  plaintiff  brought  an  action 
of  ejectment  to  recover  certain  premises,  gen- 
erally described  in  the  declaration,  and  situ- 
ated in  the  city  of  Philadelphia.  To  sustain 
the  right  claimed  by  the  plaintiff,  a  deed  of 
conveyance  from  Thomas  and  Richard  Penn, 
the  original  proprietors  of  Pennsylvania,  for 
the  premises  m  controversy,  dated  the  6th  of 
September,  1740,  to  James  Parrock,  was  given 
in  evidence.  The  will  of  James  Parrock, 
dated  the  24th  of  May,  1764,  was  then  read  to 
the  jury,  in  which,  after  making  several  de- 
vises to  his  grandchildren,  John  Parrock  and 
Sarah  Parrock,  their  heirs  and  assigns,  he  adds, 
'Trovided  always,  and  the  legacies  hereinbe- 
fore devised  to  the  said  John  and  Sarah  are 
upon  this  special  condition,  that  if  both  my 
said  grandeliildren  shall  happen  to  die  under 
age  and  without  any  lawful  issue,  then  it  is  my 
will  that  one  fourth  part  of  all  and  singular 
the  real  and  personal  estate  to  them  before  de- 
vised shall  go  to  the  monthly  meeting  of  the 
people  called  Quakers;  and  the  other  three 
fourth  parts  to  be  equally  divided  between 
Sarah  Smallwood  and  others,  and  to  the  sur- 
vivors or  survivor,  aa  tenants  in  common  for- 
ever. 

It  was  proved  that  John  Parrock  and  Sarah 
Parrock  lived  manv  years  after  they  arrived  at 
full  age,  and  that  both  died  without  issue,  long 
after  the  death  of  the  testator.  Evidence  was 
offered  conducing  to  prove  that  the  Small- 
woods  named  in  the  will  descended  from  John 
Smallwood,  the  half-brother  of  the  testator, 
and  that  the  lessors  of  the  plaintiff  were  con- 
nected with  the  persons  to  whom  the  devise 
over  was  made.  No  evidence  was  given  by  the 
defendant.  And  the  lessors  of  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  ^If  they 
b()lieve  the  evidence  given  by  the  plaintiffs  of 
pedigree,  then,  under  the  true  construction  of 
the  will  of  James  Parrock,  the  plaintiffs  are 

entitled  to  recover;   It  being  proved  by   the 
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plaintiffs  that  both  John  Parrock,  tlM  grand 
son,  and  Sarah  Parrock,  the  ffrandda  ighter, 
died  over  age  and  without  issue. 

"But  the  court  refused  to  charge  the  jury  m 
so  requested,  and  save  in  charge  to  them,  that 
under  the  said  win  the  plaintiffs  could  not  re- 
cover, inasmuch  as  the  devise  over  to  plaintiffs' 
ancestors,  in  the  said  will  mentioned  and  con- 
tained, never  took  effect,  by  reason  of  the 
devisees  therein  named,  viz.,  John  Parrock  and 
Sarah  Parrock,  having  both  arrived  at  full 
age."     To  which  an  exception  was  taken. 

The  form  of  the  charge  prayed  ia  not  free 
from  objection.  It  assumes  the  sufficiency  of 
the  evidence  to  prove  the  heirship  *of  [*279 
the  lessors  of  the  plaintiff  if  the  jury  ahonld 
believe  it.  Now,  tne  evidence  was  somewhat 
vague  and  uncertain,  and  the  jury  might  well 
have  doubted  whether  the  heirship  was  proved. 
But  the  instruction  given  waives  this  objection. 
From  the  instruction,  as  well  as  the  prayer,  it 
is  clear  that  the  claim  of  heirship  was  as  de- 
scendants of  the  persons  named  in  the  will,  to 
whom  the  property  was  devised  over. 

In  the  argument  here,  the  counsel  for  the 
plaintiff  asks  the  reversal  of  the  judgment,  on 
the  ground  that  the  instruction  was  against  the 
right  of  the  lessors,  or  any  part  of  them,  to  re- 
cover, although  proved  to  be  the  heirs  at  law 
of  John  and  Sarah  Parrock. 

The  attention  of  the  Circuit  Court  was  not 
drawn  to  this  point,  no  instruction  was  asked 
in  regard  to  it,  and  it  cannot  now  be  made. 
The  construction  turned  upon  the  contingent 
devise,  and  as  that  was  held  not  to  have  takei 
effect,  the  court  instructed  the  jury  that  the 
lessors  of  the  plaintiff  could  not  recover.  This 
instruction  was  explicit,  and  could  not  have 
been  misunderstood  by  the  counsel  in  the  Gr- 
cuit  Court ;  and  as  this  was  excepted  to,  and  do 
other  one  praved,  it  presents  the  only  questioa 
for  our  consideration. 

This  devise  was  brought  before  the  Supreme 
Court  of  Pennsylvania  at  January  Term,  1795, 
in  the  case  of  The  Lessee  of  Cheesman  v.  Abra- 
ham Witt,  and  the  court  then  held  that  the  de- 
vise over  did  not  take  effect.  They  decided 
"that  the  remainders  over  could  only  take  place 
on  the  happening  of  both  eontingende8--4)ie 

frandchildren  who  were  the  primary  devisees 
ying  under  age  and  without  issue."  1  Yeatei, 
411. 

A  decision  thus  made,  and  which  seons  to 
have  been  acc^uiesced  in  for  more  than  h^  a 
century,  within  which  time  the  property  hv 
descent  or  otherwise  must  have  passed  through 
the  hands  of  persons  who  belonged  to  two  or 
three  generations,  and  which  has  neottsarilj 
become  a  rule  of  property,  would  seem  to  dose 
all  litigation  under  the  will.  But  if  the  ques- 
tion remained  open  and  unaffected  by  the  lapee 
of  time,  the  change  of  owners,  and  the  great 
increase  of  value  in  the  property,  we  should 
have  difficulty  in  coming  to  any  other  deeidoi 
than  the  one  above  stated. 

We  assent  to  the  rule,  that,  in  construing  a 
will,  the  intention  of  the  testator  must  govera. 
And  that  intention  is  to  he  ascertained  tnm 
the  whole  instrument.  If  the  intent  of  the 
testator  be  apparent,  effect  wiU  he  given  to  it, 
though  he  may  have  used  inappropriate  tcnsi 
to  attain  his  object.  Under  such  drciuB- 
stances,  the  conjunctive  "and"  may  be  rod  at 

Bomurd  i* 


'.  pBonnrou  or  Locxa  akb  Cahau  or  Uni 


Ik*  dI»}uiicUTe  "or,"  or  tbe  dlijunetlT*  nur  ba 
ITS*]  eliAngcd  Into  the  MDjunctiTa.  *But 
Utia  IktltndB  of  mnatnietion  ia  iievar  eserebed 
where  tbe  language  of  the  will  ia  uplieit,  and 
Um  intent  of  tb*  t«atetor  ia  not  doubtfiiL  In 
•ueh  a  eaae,  tba  Import  of  tbe  worda  used  mnat 
be  Uken. 

In  the  fore  pert  of  the  will,  epedSe  devieee 
we  made  of  real  property  to  hia  two  grand- 
children  by  the  teitator,  and  when  "thef  ahall 
eome  of  age"  be  directi  hii  executora  to  aall  a 
eertain  lot  and  diTide  tbe  prooeeda  between 
them;  end  certain  other  pecuniar;  iegaeiea  are 
given  to  them  to  be  paid  at  the  aakma  time; 
alao,  thej  are  declared  to  be  the  realduary  leg- 
fttsea  of  the  teatator.  The  condition  then  fol- 
Iowa,  that  "if  both  ay  grandchildren  shall 
happen  to  die  under  age,  and  without  any  law- 
ful iaaue,  then  it  is  m;  will  that,"  etc.  This 
deviee  over  includes  the  personal  aa  well  aa  the 
real  eatate  devlaed. 

That  the  teatator  intended  to  give  the  prop' 
•rtj  devised  to  his  grandchildren  snd  to  their 
issue  Is  eirar,  and  from  thie  it  is  ar^d,  with 
•ome  force,  that  he  intended  tlic  devise  over  to 
take  effect  on  the  contingencj  that  they  sliauld 
die  without  iaaue,  though  after  they  become  of 


Uiat  the  deviiM  over  should  read,  "if  both  my 
grandchildren  eball  happen  to  die  under  age, 
or  without  any  lawful  issue,"  etc 

To  this  reading  la  oppoani  the  explicit  lan- 
guage of  the  testator,  which  limits  the  condi- 
Uon  of  the  devise  over  to  the  death  of  bis 
grandchildren  under  age  and  without  any  law- 
ful Issue.  These  two  events  must  happen,  aa 
eonatituting  the  contingency  on  which  the  de' 
viae  was  to  tske  effect.  The  language  is  ao  ex- 
plicit, and  the  intention  of  the  testator  ao  ob- 
tIoub,  that  it  would  a«em  he  could  not  have 
been  mistaken,  b  there  anything  in  any  part 
of  the  will  to  control  tbia  languagel 

From  the  speciAo  devisee  to  hIa  grandchil- 
dren and  to  their  Issue  by  tbe  testator,  hia  in- 
tention is  Inferred,  in  opposition  to  the  language 
uiwd,  that  OB  their  death,  at  any  time,  without 
Iaaue,  the  devise  over  was  to  take  effect.  This 
riaw  Is  not  sustained  by  tbe  tenor  of  tbe  will. 

Senml  of  the  legacies  to  the  grandchildren 
were  money,  to  be  padd  when  they  became  of 
full  age.  Tbeee,  aa  well  aa  the  real  estate, 
were  oevlsed  over  "on  their  death  under  age 
and  wiUiout  lawful  issue."  Now,  is  this  devise 
eonaiatent  with  tbe  supposition  that  it  was  to 
take  effect  at  anv  future  period,  however  re- 
mote, on  tbe  death  of  the  ^andcbildrenT  They 
were  to  receive  their  legacies,  and  the  real  es- 
tate devised  to  them,  when  of  age;  and  they 
had  a  right  to  use  their  property,  and  eepecially 
tbeir  pecuniary  legacies,  as  their  convenience 
SI4*]  might  require.  'The  testator  could  not 
have  Intended  to  devise  over  property  thus  re- 
ceived and  necessarily  appropriated.  He  did 
not  intend  to  withhold  from  these  children,  the 
objects  of  his  regard  and  of  his  bounty,  during 
their  lives,  tbe  use  of  the  property  he  gave 
them.  The  nature  of  this  devise  goes  strongly 
to  show  that  the  teetator  intended  It  should 
take  effect  "on  tbe  death  of  tbe  grandchil 
iren  before  thej  became  of  Kga,  having  no 
lawful  iaaua." 


Order. 
Thia  cauae  came  on  to  be  heard  on  the  tran- 
script of  tbe  record  from  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District  of 


and  adjudged  by  this  court,  that  the  judgment 
of  tbe  said  Qrcuit  Court  in  this  cause  be,  and 
the  same  ia  hereby  affirmed,  with  eosta. 


.TONATHAN    H.    REED,    Plaintiff    In    Error, 


•jeed — construction  of — application  of  terms- 
duties  of  court  and  jury — boundaries  ia- 
dcflnite — latent  ambiguity — verdict,  no  judg- 
ment entered,  no  estoppel — adverse  peases - 
aion — widow  must  account  to  heiia  tor  rent 
received. 

II  Is  tbe  dut;  of  tbe  R 
lo  1  dee4  *D  far  ai  the  ii 

jt  ellcJIed  tlnrrctniiD  1  bu.  ..u.  ..^u^l  ...  ..—  .,.vii>.-- 
tlon  or  tbe  il«cii|illvt  porllon  of  ■  deed  to  eiternsl 
objerls  uauallj'  arises  from  what  1*  callol  a  latent 
embljiulty,  wLlch  h 


.  tbtj  itiauld  r 
"Wbtre  a  cliilm  to  land  ■ 


erdirt  lor  tba  ti 


Dniotermnifd  noeKnslon  of  rorty  yrnrs.  Ihe  dt'ith 
of  the  orlElnBl  holder  and  BiibH<<|iirn(  i'«<-|it[un  of 
rent  by  bla  widow  did  not  break  Iba  conllDiiKy  of 


a  account  for  the  real 


Maasachusetta. 

It  was  a  suit  brought  by  Reed,  a  dtlien  of 
Michigan,  against  an  incorporated  eotnpanr, 
-ailed  ''The  Proprietors  of  ixickB  and  C»nsJa 
on  Merrimac  River,"  in  a  p'ea  of  land,  where- 
1   a     ■ 

city  of  IjOwcII  and' State  ofMassacbueetta,  ec 
taining  seven  seres  and  one  hundred  and  forty- 
two  and  a  quarter  square  rode. 

*The  elate  of  the  case  waa  this:  [■275 

It  was  admitted  that  the  demanded  premises 

n'ere  part  of  the  farm  of  Thomas  Fletcher,  who 

(iii'd   seized  thereof  in    1771,   leaving  a   widow 

and  two  daughters,  Rebecca  snd  Joanna. 

Tbomns  Fletcbat. 

I 


Jacob  Klllrrdge.  Benjsraln  UeWln. 

NoTs. — ParoleTldrDceai  tortrorded  plat  to  abi 
mlitekp.  end  to  pmre  trusts  ns  to  a  deed,  or 
eiplslo  sniilcuoiis  words  or  deKrlpMno  :  to  ahi 
mlsUke  In  deed.    Bee  note  to  ■  1.  sO.  U.  U.  BOO. 
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In  177A,  RebeocA  married  Doctor  Jacob  Kit- 
trudge,  and  removed  to  Brookfield,  Worcester 
County,  Mass.,  where  they  lived  and  died— he 
In  the  summer  of  1813,  and  she  in  September, 
1818— leavinff  eight  children  and  the  heirs  of 
two  deceased  children  as  their  heirs  at  law, 
and  under  them  the  tenants  claim  to  derive 
their  title. 

In  1777,  Joanna  married  Benjamin  Melvin, 
Senior,  who  removed  home  upon  the  farm.  She 
died  in  September,  1826,  and  he  died  in  April, 
1830,  leaving  seven  children,  as  their  heirs  at 
law,  under  whom  the  plaintiff  claims  to  derive 
his  title. 

On  the  27th  of  April,  1782,  two  transactions 
occurred  which  were  the  source  of  this  dispute. 
Kittredge  and  wife  conveyed  to  Melvin  one 
half  of  130  acres   (which  appeared  to  be  the 

Ktemal  estate),  for  the  consideration  of  £300. 
order  to  secure  the  payment  of  this  £300, 
Melvin  (who  now  owned  one  half  by  virtue  of 
the  deed  just  mentioned,  and  the  other  half  in 
right  of  his  wife)  united  with  his  wife  in  eze- 
euting  upon  the  same  day  to  Kittredge  a  mort- 
ga^  of  a  part  of  the  land  which  is  thus  de- 
scribed, viz.:  "A  certain  tract  or  parcel  of  land 
lying  and  being  in  Chelmsford,  in  Chelmsford 
Keck,  so  called,  in  said  County  of  Middlesex, 
containing  by  estimation  one  hundred  acres, 
be  the  same  more  or  less,  l^ing  altogether  in 
one  piece,  without  any  division,  except  onlv 
one  county  bridle  road,  which  runs  through 
the  northerly  part  of  said  farm  or  tract  of  land, 
•ad  being  a  part  of  the  real  estate  of  Mr. 
Thomas  Fletcher,  late  of  said  Chelmsford,  de- 
ceased; together  with  all  the  buildings  of 
•very  kind,  and  all  the  privileges,  appurte- 
nances, and  commodities  tnereunto  belonging, 
or  in  any  wise  appertaining." 

The  great  question  in  the  case  was,  whether 
or  not  this  mortgage  included  the  demanded 
premises.  On  the  part  of  the  plaintiff  in  error, 
who  claimed  under  Melvia,  it  was  contended 
that  it  did  not,  and  that  of  course  the  residuum 
belonged  to  Melvia. 

On  the  part  of  the  tenants,  it  was  contended 
that  the  mortgage  included  them,  and  if  so, 
that  the  estate  uterwards  became  absolute  in 
Kittredge. 

276*]  *In  1789,  Kittredge  entered  upon  the 
property  mortgaged,  for  condition  broken,  and 
on  the  17th  of  April,  1789,  leased  the  property 
to  Melvin  for  one  year,  and  on  the  17th  of 
April,  1793,  renewed  the  lease  for  a  ^ear. 

ID.  1794,  Kittredge  brought  an  action  against 
Melvin  to  recover  the  premises,  in  which  suit 
judgment  was  rendered  by  the  Supreme  Judi- 
cial Court  of  Massachusetts  in  favor  of  the 
Iilaintiff,  and  an  habere  facias  possessionem 
ssued  on  the  19th  of  April,  1796. 

It  is  not  necessary  to  state  the  vast  number 
of  leases  and  deeds,  and  other  evidence,  intro- 
duced into  the  cause  by  both  sides,  to  show 
that  the  mortgage  did  or  did  not  include  the 
demanded  premises;  because  it  will  be  per- 
ceived, by  referring  to  the  opinion  of  this 
court,  that  they  considered  the  question  to  be 
one  appropriately  falling  within  the  province 
of  a  jury,  and  not  one  of  construction  of  a  deed 
to  be  settled  by  the  court. 

The  tenants  also  took  defense  upon  another 
ground,  namely,  that  if  the  demanded  nremises 
irere  not  included  in  the  mortgage  ox  Melvin 
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and  his  wife,  dated  April  27th,  1782,  nor  in  the 
leases   of    1789   and    1793,   from   Kittredge  to 
Melvin,    nor    in    the    judgment    of    Kittredge 
against  Melvin  of  1796,  yet  the  entry  of  Kit- 
tredge in  1796,  and  his  ejectment   of  Melvin, 
his  wife  and  family,  operated  as  a  disseisin  of 
Melvin  and  his  wife,  and  that,  from  the  con- 
tinued possession  of  Kittredge  and  his  lessees, 
and  their  occupation  and  improvement  of  tlu 
demanded  premises  as  a  pait  of  the  Cheever 
Farm,  and  from  the  fact  that  every  successive 
grantee   occupied  and   improved   tnem   in  the 
same  maimer,  they  would  pass  by  the  descrip 
tion  contained  in  any  of  the  deeds  from  the 
Kittredge  heirs,  or  any  of  the  subsequent  deeds 
under  which  the  tenants  claim,  and  the  heirs 
of  both  Kittredge  and  Melvin,  and  their  wives, 
would  be  barred. 

The  title  of  those  claiming  under  Melvin  (as 
Reed,  the  present  plaintiff  in  error,  is  already 
stated  to  have  done)  was  brought  formerlj 
before  the  Massachusetts  courts,  as  appeared 
by  the  following  agreement,  which  was  filed 
in  the  cause. 

"It  is  also  admitted  by  the  tenants,  that  the 
heirs  of  Benjamin  and  Joanna  Melvin  entered 
into   the   demanded   premises   in   July,  A.  D. 

1832,  claiming  the  same;   and  in   May,  A.  D. 

1833,  commenced  writs  of  entry  upon  their  own 
seisin  for  the  recovery  of  the  same;  and  that 
they  prosecuted  the  same  suits  until  the  April 
Term  of  the  Supreme  Judicial  Court,  Middlesex 
County,  A.  D.  1836,  when  they  became  non- 
suit; and  thereupon  commenced  a  writ  of  right, 
in  which  they  joined,  and  prosecuted  the  same 
until  the  October  Term,  Supreme  Judicial 
Court,  1836,  *when  Rufus  Melvin,  one  [*277 
of  the  heirs,  executed  a  release  of  said  actioo 
to  the  tenant. 

(Signed)  "John  P.  Robinson, 

"Attorney  for  the  Tenanta 
"October  31st,  1846." 

In  October,  1846,  the  cause  came  on  for  trial 
in  the  Circuit  Court,  when  the  jury  found  a 
verdict  for  the  tenants.  The  court,  however, 
gave  certain  instructions  to  the  jury,  which 
were  excepted  to,  and  are  thus  stated  in  the 
record. 

"Upon  this  evidence  the  court  gave  full  in- 
structions to  the  jury;  and  among  them  the 
demandant  excepts  to  the  following: 

"1st.  That  if  they  believed,  from  the  evi- 
dence, looking  to  the  monuments,  length  of 
lines,  and  quantities,  actual  occupation,  etc, 
that  it  was  more  probable  the  parties  to  the 
mortgage  of  1782  intended  to  include  theretn 
the  demanded  premises  than  otherwise,  thej 
should  return  their  verdict  for  the  tenants. 

"2d.  That  the  verdict  of  a  former  jury  intro- 
duced by  the  tenants  was  not  evidence  to  con- 
trol this  case  or  the  issue. 

"3d.  But  if  they  should  believe  the  testi- 
mony of  James  Melvin,  that  Doctor  Jacob 
Kittredge  pointed  out  on  the  land  of  bis  father 
certain  monuments  as  the  southern  boundary 
of  his  mortgage,  it  would  be  strong  evidence 
that  the  parties  to  the  mortgage  intended  orig- 
inally to  limit  the  mortgage  to  the  line  froa 
these  monuments;  and  that  this  evidence  was 
strengthened  and  supported  by  the  other  testi- 
mony concerning  the  boundary  south  on  Jos- 
athan  \'rilliama. 
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*'4th.  That  if  the  tenants  under  their  respec- 
tive leases  from  Kittredge  occupied  and  culti- 
'/ated  to  the  Tyler  line,  in  such  a  manner  as 
the  owners  of  such  land  would  ordinarily  oc- 
cupy and  cultivate,  and  such  an  occupation 
had  continued  for  the  period  of  thirty  years,  it 
would  constitute  such  an  adverse  possession  as 
would  bar  the  demandant's  right  to  recover. 

"5th.  That  the  possession  of  the  premises  by 
■aid  lessees,  under  the  lease,  was  the  possession 
of  Kittredge,  the  lessor,  and  his  heirs,  he 
claiming  to  have  a  deed  which  included  them, 
and  having  turned  Melvin  out  of  possession;  if 
it  was  of  such  a  character  as  amounted  to  a 
disseisin,  it  would  in  law  enure  to  the  benefit 
of  Kittredge  and  his  heirs,  and  would  be  the 
disseisin  and  adverse  possession  of  the  lessor. 

"6th.  That  if  the  possession  of  Cheever  and 
Thissell,  in  1706,  under  Kittredge^  included 
the  demanded  premises,  and  the  same  posses- 
sion had  been  continued  by  the  subsequent  les- 
sees, as  the  evidence  tended  to  show  it  had 
been,  down  to  the  entry  of  the  heirs  of  Melvin 
27  8*]  and  wife,  in  1832,  it  constituted  *in  law 
such  a  continuity  of  possession  as  would  bar 
the  demandant's  right  to  recover. 

''7th.  That  there  was  evidence,  not  contra- 
dicted, of  a  claim  to  the  premises,  by  Mrs. 
Kittredge,  after  the  death  of  her  husband,  and 
of  rents  being  paid  to  her;  but  if  Mrs.  Kit- 
tredge, after  the  death  of  her  husband,  forget- 
ting she  had  signed  the  original  deed,  claimed 
said  premises,  and  received  the  rent  therefor 
by  nu stake,  till  the  heirs  or  their  guardian  dis- 
covered she  had  signed  the  deed,  and  the  rents 
were  then  settled  with  them,  the  continuity  of 
adverse  possession  would  not  thereby  be  dis- 
turbed; but  there  was  no  evidence  of  those 
rents  which  were  paid  to  Mrs.  Kittredge  going 
to  the  heirs,  or  being  repaid  to  them,  except 
what  is  to  be  inferred  from  her  will,  and  the 
tenants  recognizing  the  title  of  the  heirs  of  Kit- 
tredge after  the  widow's  death,  and  taking 
deeds  of  them.  That,  on  the  death  of  Kittredge, 
lis  rights  descended  to  his  heirs  at  law,  some 
of  whom  were  minors;  that  they  became  en- 
titled to  them,  and  the  rents  and  profits  paid  by 
the  lessees ;  that  if  the  tenants,  who  hela  leases 
from  Jacob  Kittredge,  and  entered  under  them, 
remained  in  possession  after  his  death,  they 
should  properly  in  law  be  regarded  as  tenants 
holding  at  will,  or  by  sufferance  of  or  imder 
his  heirs;  and  if  the  tenants  saw  fit,  for  any 
part  of  the  time,  to  pay  rent  to  Mrs.  Kittredge, 
the  mother,  or  did  it  by  mistake,  and  after- 
wards paid  it  to  the  heirs,  or  their  guardians, 
and  took  deeds  from  them,  such  payments  to 
her  ought  not  to  impair  the  rights  of  the  heirs, 
or  those  claiming  under  them;  but  the  whole 
transaction  was  evidence  to  be  weighed  by  the 
jury  of  a  continued  occupation  by  the  lessees 
for  and  in  behalf  of  those  entitled  in  law  to 
the  rights  which  Kittredge  claimed  when  alive. 

"To  which  instructions  of  the  court,  given 
as  aforesaid,  the  said  plaintiff  at  the  trial  ex- 
cepted, and  prayed  this,  his  bill  of  exceptions, 
to  be  signed  and  sealed  by  the  court.  All 
which,  being  foimd  true,  the  same  is  accord- 
ingly signed  and  sealed. 

"&i  testimony    whereof,    I    have    here- 
unto set  my  hand  and  seal. 

[Seal.]  "Levi  Woodbury, 

"Ass't  Justice  of  Supreme  Qour^" 
19  I«.  ed. 


Upon  these  exceptions,  the  case  came  up  to 
this  court. 

It  was  argued  by  Mr.  Parker  and  Mr.  Jones 
for  the  plaintiff  in  error,  and  Mr.  Robinson  and 
Mr.  Webster  for  the  tenants. 

The  points  made  by  the  counsel  for  the 
plaintiff  in  error  were  the  following: 

As  to  the  first  instruction.  That  the  presid- 
ing judge  erred  *in  submitting  the  ques-[*9  7  9 
tion  of  the  extent  of  land  embraced  in  the 
mortgage  from  Melvin  and  wife  to  Br.  Kitt« 
redge,  to  the  jury,  as  he  did. 

1.  Because  the  mortgage  and  deed  of  the 
same  date  from  Kittre<^  and  wife  to  Melvin, 
Senior,  constituted  in  law  one  transaction,  and 
the  mortgage,  viewed  in  tMs  connection,  called 
for  some  limit  short  of  the  whole  land  described 
in  the  deed  from  Kittredge  and  wife,  which 
fact  the  tenants  were  estopped  to  deny;  and  if 
the  jury  were  satisfied  that  the  town  bridle  road 
existed  at  the  date  of  the  transaction,  at  the 
place  contended  for  by  the  plaintiff,  and  that 
it  constituted  as  much  of  a  division  as  the  bri- 
dle road  expressly  excepted  by  the  parties  as 
making  a  division — the  evidence  showing  no 
other  oivision  answering  the  call  of  the  mort* 
gage — the  town  bridle  road  became  the  south- 
em  boundary  of  the  mortgage  by  intendment 
of  law  and  legal  construction,  and  the  jury 
were  bound  to  find  it  so;  and  the  presidinff 
judge  should  so  have  instructed  them,  instead 
of  leaving  to  their  decision  the  meaning  of  the 
language  of  the  mortgage. 

2.  B^use,  if  the  jury  believed  of  the  testi- 
mony of  James  Melvin — ^vis.,  'That  his  father 
and  Dr.  Kittredge,  just  before  the  making  of 
the  first  lease  l^tween  them,  went  upon  the 
land  and  established  the  stake  and  stones  and 
black  oak  stump  with  stones  on  it,  at  the  place 
testified  to  by  him  as  the  southern  boundarv  of 
the  land  claimed  by  Kittredge" — then  this  lactt 
with  the  subsequent  indentures  of  leases  be- 
tween them,  recognizing  these  monuments  and 
the  Williams  land  as  the  southern  boimdary  of 
the  land  claimed  by  Kittredge,  and  the  writ  and 
judgment  thereon,  with  the  solenm  and  repeat- 
ed recitals  and  statements  contained  In  them, 
the  admission  of  the  tenants  that  the  Williams 
land  extended  as  far  north  as  these  monuments 
and  included  the  demanded  premises,  and  the 
fact  that  Melvin  subseauentlyi  in  November, 
1794,  repurchased  the  demanded  premises  of 
Williams  for  a  valuable  consideration,  consti- 
tute in  law  a  conclusive  presumption,  against 
Kittredge  and  all  claiming  under  him,  of  the 
extent  of  the  land  then  owned  by  Kittredge, 
and  that  both  Kittredge  and  all  claiming  under 
him  were  thereby  estopped  to  say  that  Kitt- 
redge at  that  time  owned  the  demanded  prem- 
ises, or  that  his  mortgage  included  them.  And 
the  presiding  judge  should  have  so  instructed 
the  jury  on  the  evidence. 

8.  Because  the  law  gives  a  preference  to  ac- 
tual monuments,  over  length  of  lines,  quanti- 
ties, etc.;  and  the  presi(Sng  judge  ought  to 
have  so  instructed  tne  jury. 

4.  The  burden  being  upon  the  tenants  to  sat- 
isfy the  jury  *that  the  mortgage  from  [*280 
Melvin  and  wife  to  Kittredge  included  the  de- 
manded premises,  the  instruction  of  the  presid- 
ing judge — "That  if,  from  the  evidence  look- 
ing to  monuments,  length  of  lines,  quanti- 
ties^ Actual  occupation,  ete..  tlio  fatj  should 
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believe  that  it  was  more  probable  that  the  par- 
ties to  the  mortgage  of  1782  intended  to  in- 
clude therein  the  demanded  premises  than 
otherwise,  they  should  return  their  verdict  for 
the  tenants" — was  wrong,  and  did  not  in  law 
satisfy  the  burden  of  proof  resting  upon  the 
tenants. 

To  Point  No.  1:  Levy  t.  Gadsby,  8  Cranch, 
180;  McCoy  t.  lightner,  2  Watto,  347;  Welsh 
T.  Dusar,  8  Binn.  337;  Dennison  t.  Werts,  7 
Serg.  &  Rawle,  372;  Roth  t.  Miller,  16  lb. 
100;  4  lb.  270;  Fowle  t.  Bigelow,  10  Mass. 
884;  Adams  v.  Bets,  1  Watts,  426;  Poage  t. 
Bell,  8  Rand.  686;  Doe  v.  Paine,  4  Hawks, 
64;  Oockrell  t.  McQuin,  4  Monroe,  60;  Hur- 
ley T.  Morgan,  1  Dev.  &  Batt.  ^26;  Waterman 
T.  Johnson,  18  Pick.  261;  Peyton  r,  Dixon, 
Peck,  148;  Hart  t.  Johnson,  6  Ham.  87;  Btting 
v.  Bank  of  the  United  SUtes,  11  Wheat.  69; 
Cherry  t.  Blade,  3  Murphy,  82;  Carroll  v.  Nor- 
wood, 6  Harr.  &  Johns.  163;  Pennington  ▼. 
Bordley,  4  Harr.  &  Johns.  468. 

To  Point  No.  2,  under  the  first  instruction, 
we  dte  the  following  authorities:  Boyd  t. 
Graves,  4  Wheat.  613;  Commonwealth  ▼.  Pe- 
jepsoutt  Proprietors,  10  Mass.  166;  Houston  ▼. 
Mathews,  1  Yerger,  116;  Wilson  ▼.  Hudson,  8 
Yerger,  398;  1  U.  8.  Dig.  by  Met.  &  Perkins, 
474;  GarroU  t.  Norwo<M,  6  Harr.  &  Johns. 
163;  Smith  t.  Murphy,  1  Taylor,  303;  Penn- 
ington T.  Bordley,  4  Harr.  &  Johns.  467; 
Bates  v.  Tvmason,  13  Wendell,  800;  Flagg  r. 
Thurston,  13  Pick.  146;  Cherry  ▼.  Blade,  8 
Murphy,  82;  Clark  t.  Munyan,  22  Pick. 
410;  Slater  t.  Rawson,  1  Mete.  460;  Crosby 
T.   Parker,  4  Mass.   110;   Houston  t.  Pillow, 

1  Yerger,  481;  Davis  t.  Smith,  1  Terger, 
406;  1  Greenleaf  on  Ev.  18,  19,  26,  26;  4 
Starlde  on  Ev.  30;  Braman  t.  Taylor,  2 
Adolph.  &  Ell.  278,  289,  291;  Loinson  v.  Tre- 
mere,  1  Adolph.  &  EIL  792;  Peletreau  t.  Jack- 
son, 1)  Wendell,  117;  4  Kent's  Com.  261, 
note;  Garver  v.  Jackson,  4  Peters,  88;  Shelly  v. 
Wright,  Willes,  9;  Crane  v.  Morris,  6  Peters. 
698;  Stowe  v.  Wyse,  7  Conn.  214;  McDonald 
v.  King,  Cox,  432;  Henrick  v.  Johnson,  11 
Mete.  26;  Willison  r.  Watkins,  3  Peters,  43; 
Denn  v.  Brewer,  Cox,  182;  Kinsell  v.  DajKett. 

2  Fairfield,  809;  Dewey  v.  Bordwell,  9  Wend. 
66;  Parker  t.  Smith,  17  Mass.  413;  Gerrish  v. 
Bearoe,  11  Mass.  198;  Jackson  v.  Hasbrook,  3 
Johns.  831;  Adams  t.  Barnes,  17  Mass.  366; 
Howard  t.  Mitchell,  14  Mass.  241;  Shelton  v 
Alcox,  11  Conn.  290;  Howe  v.  Strode,  8  Wil 
son,  269;  Poole  v.  Fleger,  11  Peters,  209;  Root 
V.  Crock,  7  Barr.  878;  Fitch  v.  Baldwin,  17 
Johns.  161;  Singleton  t.  Whitesides,  6  Terger, 
18. 

281*]  *And  to  the  point  that,  as  the  tenants 
now  hold  under  and  are  privy  in  estate  with 
all  the  parties  who  established  the  boundary 
and  dividing  line  as  aforesaid,  they  are  es- 
topped to  deny  the  line  so  established  by  the 
respective  parties,  the  following:  Cox,  431;  6 
How.  88;  2  Murphy,  261;  2  Serg.  &  Rawle, 
44. 

To  Point  No.  3,  under  the  first  instruction, 
we  eite  Graham  on  New  Trial,  278,  and  cases 
there  dted. 

To  Point  No.  4,  under  the  same  instruction, 
1  Greenleaf  on  Evidence,  4;  1  Starkie  on  Evi- 
dence, 14;  Jackson  on  Real  Actions,  167,  161. 

Ab  regBitif  the  leoond  inatructlon.    The  pre- 
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siding  judge  erred,  because  the  verdict  of  a 
former  jury  introduced  by  the  tenants  was  evi- 
dence to  control  this  case  and  the  issue. 

We  contend  that  the  verdict  of  a  former  iury 
put  in  by  the  tenants,  rendered  against  then 
m  favor  of  a  party  under  whom  the  present  de- 
mandant claims,  is  evidence  for  the  demandant 
in  the  present  case;  as  it  appears  from  tlie  rec- 
ord, also  put  in  by  them  aflSrmatively,  that 
such  verdict  was  in  all  respects  conformable  to 
law.  Such  verdict  is  competent  evidence.  See 
Filler  t.  Milliner,  2  Johns.  181;  4  Com.  Dig. 
89;  Outram  v.  More  wood,  8  East,  446. 

It  is  equivalent  to  an  award  of  arbitraton 
upon  a  submission  by  the  parties  under  a  role 
of  court,  which  concludes  the  parties,  and  til 
claiming  under  them,  by  estoppel,  as  to  boaiid- 
ary  at  least.  Goodridge  v.  Dustin,  6  Metcalf, 
363;  Shelton  v.  Alcox,  11  Conn.  240,  and  the 
cases  there  cited. 

That  it  inures  to  the  present  demandant 
Garver  v.  Jackson,  4  Peters,  88;  Somes  v.  Skin- 
ner, 3  Pick.  62. 

As  regards  the  third  instruction.  The  de- 
mandant contends  it  was  wrong,  because,  if 
the  jury  believed  the  testimony  of  James  Kel- 
vin, then  the  monuments  established  by  Us 
father  and  Dr.  Kittredffe,  with  the  Williams 
land,  there  being  no  evidence  of  any  others  aa- 
swerinff  the  calls  in  the  subsequent  leases,  writ, 
and  judgment,  were  to  be  regarded  by  them  u 
the  southern  line  of  the  land  embraced  in  the 
lease,  writ,  and  judgment;  and  bw  the  aolesAB 
recitals  and  statements  made  in  them  by  Kitt- 
redffe,  the  admission  of  the  tenants  that  tin 
Williams  land  included  the  demanded  premiMi, 
and  the  subsequent  repurchase  of  Williams  by 
Melvin  of  the  demanded  premises,  with  tlw 
balance  of  the  Williams  lot,  which  the  tenants 
now  claim,  and  hold  under  that  purchase,  botk 
Kittredge  and  all  claiming  under  him  wert 
concludeid  and  estopped  to  say  that  Kittredgi 
at  the  time  of  these  transactions  owned  any  e( 
the  land  recited  and  recognised  in  aaid  leasei, 
writ,  and  judgment  as  belonging  to  Jonathsa 
Williams,  and  which  lies  immediatelv  south  of 
*the  monuments  aforesaid,  or  that  his  [*181 
mortgage  originally  included  it,  and  if  it  had, 
the  fact  was  immaterial. 

Sm  cases  cited  to  the  first  and  aecond  points 
under  the  first  instruction. 

But  the  tenants  contend  further,  that,  if  Uh 
mortgage  from  Melvin  and  wife  does  not  in- 
clude the  demanded  premises,  they  have  se- 
quired  a  title  thereto  by  disseisin  and  the  stat- 
ute of  limitations;  that  they  and  those  uoder 
whom  they  claim  have  had  the  actual,  opc^ 
notorious,  and  exclusive  possession  of  the  ds- 
manded  premises  under  claim  of  title,  witk 
such  l^gal  privity  of  title  between  the  ■neeii* 
sive  occupants  as  will  constitute  a  bar. 

This  position  the  demandant  deniea,  and  eos- 
tends  tnat  the  evidence,  all  of  which  tooehiig 
this  point  appears  upon  the  record,  is  entirdy 
insufficient  in  law  to  constitute  such  a  dissetrii 
as  to  bar.  [The  counsel  then  went  into  an  ex- 
amination of  the  evidence.] 

As  regards  the  fourth  instruction.  Tlis  4i- 
mandant  will  contend  it  waa  wrong,  1.  Bt- 
cause  the  question  submitted  to  the  Jury  ts  de- 
cide necessarily  involved  a  oonatruction  of  tk 
leases,  which  was  matter  of  law,  and  ihoold 
have  been  determined  by  the  court.  2.  Bccsom 
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meh  an  occupation  by  the  tenants,  under  their 
respective  leasee  from  Kittredge  for  the  space 
of  thirty  years,  would  not  necessarily  consti- 
tute a  bar  to  the  demandant's  right  to  recover 
in  this  case,  even  if  a  sufficient  legal  continuitv 
of  title  in  the  lessors  had  been  shown,  especi- 
ally the  moiety  derived  from  Mrs.  I^ielvin,  she 
having  been  under  coverture.  8.  Because  there 
was  no  sufficient  legal  continuity  of  title  shown 
to  have  existed  in  the  lessors,  through  whom 
the  tenants  claim  to  derive  their  title,  and 
because  it  assumed  the  existence  of  facts  which 
the  whole  evidence  in  the  case  expressly  nega- 
tived, was  foreign  and  did  not  conform  to  the 
evidence  in  the  case,  and  tended  to  mislead  the 
jury. 

As  regards  the  fifth  instruction.  The  de- 
mandant contends  it  was  wrong,  because  the 
presiding  judge  assumed  to  tell  the  jurv,  "that 
Kittredge  claimed  to  have  a  deed'  which  in- 
cluded the  demanded  premises,  and  had  turned 
Melvin  out  of  possession,"  of  which  facts  there 
was  no  evidence,  but  evidence  showing  directlv 
the  reverse ;  and  that  if  there  had  been  any  evi- 
dence tending  to  show  these  facts,  it  was  for 
the  jury  to  pass  upon;  and  that,  without  the 
existence  of  these  facts,  the  possession  of  the 
demanded  premises  by  the  lessees  under  the 
lease  was  not  the  possession  of  Kittredge  or  his 
heirs,  so  as  to  constitute  them  disseizors  except 
at  the  election  of  the  true  owner.  And  that 
even  if  these  facts  had  been  shown  to  have  ex- 
isted, thev  would  not  have  operated  a  disseisin 
888*]  of  Mrs.  Melvin  *dunng  her  coverture. 
And  because  the  court  left  it  to  the  jury  to  de- 
cide what  facts  constitute  in  law  a  disseisin. 

As  regards  the  sixth  instruction.  The  de- 
mandant contends  it  was  wrong,  1.  Because 
the  question  submitted  to  the  decision  of  the 
iury  involved  a  construction  of  the  written 
leases,  which  was  matter  of  law,  to  be  de- 
termined by  the  oouri.  2.  Because  the  evidence 
did  not  tend  to  show  that  the  same  possession, 
or  any  possession,  possessing  the  same  legal 
elements,  or  having  the  same  legal  effect,  had 
been  continued  bv  the  subsequent  lessees,  down 
to  the  entry  of  the  heirs  of  Melvin  and  wife  in 
1832,  or  for  an^  time  sufficient  to  bar,  and 
would  not  constitute  in  law  such  a  continuity 
of  possession  as  would  bar  the  demandant  s 
right  to  recover.  3.  Because  the  question  of 
legal  continuity  of  title  and  possession  submit- 
ted to  the  jury  to  decide  was  matter  of  law, 
and  should  have  been  decided  by  the  court. 

As  regards  the  seventh  instruction.  The  de- 
mandant  contends  it  was  wrong.  1.  Because 
there  was  no  evidence  in  the  case  from  which 
the  jury  could  properly  infer  the  fact  that  Mrs. 
Kittredge  ever  settled  with  the  heirs  of  Dr. 
Kittredge  for,  or  paid  the  rents  which  she  had 
received  from  the  tenant,  or  that  the  tenant  re- 
paid the  rents  to  the  heirs. 

2.  Because  the  possession  and  claim  of  Mrs. 
Kittredge,  the  widow,  whether  under  a  mistake 
or  not,  and  express  disclaimer  on  the  part  of 
the  heirs,  as  disclosed  by  the  evidence,  which 
was  uncontradicted,  did  interrupt  and  disturb 
the  continuity  of  adverse  possession,  if  any 
existed  before. 

3.  Because  the  evidence  shows  that  the  last 
written  lease  from  Kittredge  to  Gheever,  the 
tenant,  terminated  in  April,  1812,  more  than  a 
year  before  Kittredge  died,  and  if  Gheever  was 
la  Ii.  ed. 


tenant  at  all  to  Kittredge  of  the  demanded 
premises,  which  the  plaintiff  denies,  it  was  only 
a  tenancy  at  will,  which  terminated  by  the 
death  of  Kittredge  in  1813,  and  Cheever's  re- 
maining in  possession  afterwards,  under  the 
claim  of  the  widow,  and  paying  the  rent  to  her 
—the  heirs  of  Kittredge,  as  appears,  expressly 
disclaiming  any  title — would  not,  against  their 
wish  and  consent,  make  Gheever  tenant  at  will 
or  sufferance  to  them,  or  establish  any  other 
relation  which  would  involuntarily  enforce  on 
the  innocent  heirs  the  character  of  wrong-doers 
and  disseizors,  and  that  the  law  wowd  not 
properly  regard  them  as  such. 

4.  Because  the  whole  transaction  of  the 
widow's  claim  and  receipt  of  the  rent,  and  ex- 
press disclaimer  on  the  part  of  the  heirs,  as 
shown  by  the  evidence,  was  not  evidence,  to  be 
weighed  by  the  jury,  of  a  continued  occupation 
by  the  lessees  Mor  and  in  behalf  of  [*284 
those  entitled  by  law  to  the  rights  which  Kit- 
tredge claimed  when  alive. 

The  demandant  will  further  contend  that  the 
instructions  aforesaid  were  unwarranted  by  the 
evidence,  and  misled  the  jury,  and  that  their 
verdict  was  against  law  and  the  evidence  in 
the  case,  doing  great  injustice  to  the  plaintiff. 

To  the  second  ground  of  the  tenant's  defense, 
the  plaintiff  cites  in  support  of  his  exceptions 
to  the  fourth,  fifth,  sixth,  and  seventh  instruc- 
tions, the  following  authorities: 

The  point  of  submitting  the  construction  of 
the  leases  to  the  jury:  Gommon wealth  v.  Por- 
ter, 10  Mete.  263;  Graham  on  New  Trials,  288; 
McGormick  v.  Sisson,  7  Gowen,  715;  Pangborn 
V.  Bull,  1  Wend.  845;  Hill  et  ux.  v.  Yates,  8 
Taunt.  182;  and  cases  eited  to  point  No.  1, 
under  the  first  instruction. 

What  constitutes  an  actual  ouster  and  dis- 
seisin, so  that  the  statute  begins  to  run  T  Mass. 
Stat.  1786,  ch.  18,  sec  4;  Mass.  Rev.  Stat, 
ch.  110,  sec.  3;  2  Greenleaf  on  Ev.  sec  430; 
Taylor  v.  ITord,  1  Burr.  60;  Gowper,  689; 
Jerritt  V.  Wearc.  3  Price,  Ex.  R.  675;  4  Kent's 
Gom.  (Ist  ed.),  482,  480;  Proprietors  of  Kenne- 
bec Purchase  v.  Springer,  4  Mass.  416;  Same 
V.  Laboree,  2  Greenl.  275;  Little  v.  Libby, 
Ibid.  242;  Same  v.  Megquire,  Ibid.  176; 
Norcross  t.  Widgery,  2  Mass.  506;  Gobum  v. 
Hollis,  3  Mete  125;  Bates  v.  Norcross,  14 
Pick.  224;  Prescott  v.  Nevers,  4  Mason,  326; 
Poignard  v.  Smith,  6  Pick.  172;  Brown  v. 
Gay,  3  Greenl.  126;  Oale  v.  Butler,  3  Murphy, 
447;  Ross  v.  Gould,  6  GreenL  204;  Blood  v. 
Wood,  1  Mete  628;  1  Roll.  663;  L.  27;  6 
Gom.  Dig.  27,  Seisin,  F.  4;  Steams  on  Real 
Actions,  6;  Ricord  v.  Williams,  7  Wheat.  107; 
Blunden  v.  Baugh,  Gro.  Gar.  302;  Goodright 
V.  Forrester,  1  Taunt,  578;  Doe  v.  Lynes,  3 
Bam.  A.  Gress.  388;  Podger's  case,  0  Goke,  104; 
5  Gowen,  374;  6  Johns.  118. 

That  Melvin  had  acquired  a  life  estate  in  his 
wife's  half,  and  the  statute  would  begin  to  run 
only  as  to  him:  2  Bl.  Gom.  127;  Go.  Litt. 
670;  Melvin  v.  Locks  and  Ganals,  16  Pick.  137; 
Babb  V.  Perley,  1  GreenL  6;  15  Pick.  23;  22 
lb.  565;  2  Gow.  430. 

There  cannot  be  an  actual  ouster  of  the  re- 
version, so  that  the  statute  will  run  during  the 
continuance  of  the  life  estate.  Steams  on  Real 
Actions  (2d  ed.),  323;  1  Preston's  Ab.  266; 
Doe  V.  Elliot,  1  Bam.  A.  Aid.  86;  2  Kent's 
Gom.   (2d  ed.).   110:   Tilson  v.  Thompson,   10 
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Pick.  857;  Stevens  t.  Winship,  1  Pick.  288; 
Jackson  v.  Schoonmaker,  4  Jotms.  402;  Jack- 
son T.  Johnson,  6  Oowen,  74;  Wallingford  t. 
Hearl,  16  Mass.  472;  Wells  t.  Prince,  9  Mass. 
608;  Jackson  v.  Selleck,  8  Johns.  262;  Starkie 
on  £v.  886,  887;  Go.  Litt.  89  a,  246  a,  246  b, 
350  a,  351  a,  352  a,  356  b. 
285*]  *That  there  must  be  a  legal  privity  of 
title  between  successive  occupants,  so  the  one 
legally  enters  upon  his  predecessor,  and  not  as 
a  trespasser:  Angel  on  Limitation,  88;  Potts 
V.  Gilbert,  3  C.  C.  R.  475;  Ward  v.  Barthol- 
omew, 6  Pick.  415;  Jackson  v.  Leonard,  0  Gow- 
en,  654;  Brandt  v.  Ogden,  1  Johns.  156;  Doe  v. 
Hall,  Dowl.  A  Ryl.  38;  Sargcant  v.  Ballard,  9 
Pick.  251;  Allen  v.  Holton,  20  Pick.  465;  Melvin 
V.  Locks  and  Ganals,  5  Mete.  115;  Wade  v. 
Lindsey,  6  Mete.  407. 

That  it  is  error  for  the  court  to  instruet  the 
jury  that  they  may  make  inferences  which  the 
evidence  does  not  warrant:  Graham  on  New 
Trial,  271;  Harris  v.  Wilson,  7  Wend.  57;  Hol- 
Uster  V.  Johnson,  4  lb.  639;  Levingsworth  v. 
Fox,  2  Bay,  520. 

That  on  Kittredge's  death  Gheever's  tenancy 
eeased,  and  he  became  tenant  at  sufferance; 
Rising  V.  Stannard,  17  Mass.  282;  Ellis  v.  Page, 
2  Pick.  42. 

That  between  Gheever  and  the  heln  at  law 
there  was  no  privity  of  title:  Co,  Litt.  170  b; 
1  Gruise  on  Real  Property,  288.  That  upon 
the  heirs  abandoning  any  prior  disseisin  by 
Kittredge  became  purged:  Small  v.  Procter,  15 
Mass.  495. 

If  the  widow  entered,  she  would  be  a  new 
disseizor,  as  she  had  no  right  to  enter  as  the 
successor  of  her  husband:  Gibson  v.  Grehore, 
5  Pick.  146,  149;  Parker  v.  Obear,  7  Metcalf, 
24.  That  neither  married  women,  nor  minors, 
nor  a  non  compos  mentis,  can  become  disseisors 
by  adopting  and  consenting  to  the  acts  of 
others:  6  Gom.  Dig.  271,  Seisin,  F.  4;  1  Roll. 
160,  161. 

That  the  deeds,  through  which  the  tenants 
elaim  to  derive  title  from  the  Kittredge  heirs, 
did  not  include  the  demanded  premises:  2  Bl. 
Gom.  388;  6  Rules  for  construing  Deeds;  Og- 
nell's  case,  4  Goke,  50,  Shepherd's  Touchstone, 
248,  249;  Roe  v.  Vernon  et  al.  5  East,  51; 
Doe  V.  Qreatherd,  8  East,  91;  Gascoyn  v.  Bar- 
ber, 8  Atk.  9;  Wilson  v.  Mowitt,  3  Ves.  Jun. 
191;  Worthington  v.  Hylyer  et  al.  4  Mass. 
191;  Barnard  v.  Martin,  5  N.  H.  536;  Wood- 
man V.  Lane,  7  lb.  241;  Allen  v.  Allen,  14 
Maine,  430;  Thomdike  v.  Richards,  13  lb. 
430;  Field  v.  Huston,  21  lb.  69;  Jameson  v. 
Balmer,  20  lb.  425;  Low  v.  Hampstead,  10 
Gonn.  23;  Benedict  v.  Gaylord,  11  lb.  60; 
Steams  v.  Rice,  14  Pick.  411,  412. 

That  the  verdict  of  the  jury  was  against  law 
and  the  evidence  in  the  case:  Bryant  v.  Gom- 
mon wealth  Ins.  Go.  13  Pick.  543. 

[The  argument  of  the  coimsel  for  the  ten- 
ants, tending  to  show,  from  other  leases  and 
evidence,  that  the  demanded  premises  were  in- 
eluded  in  the  mortgage,  is  omitted.] 
286*]  *n.  The  second  position  of  the  ten- 
ants is,  that  if  the  demanded  premises  were  not 
Included  in  the  mortgage  oi  Melvin  and  his 
wife,  dated  April  27th,  1782,  nor  in  the  leases 
of  1789  and  1793,  from  Kittredge  to  Melvin, 
nor  in  the  judgment  of  Kittredge  against  Mel- 
vin of  1796,  yet  the  entry  of  Kittredge  in  1796, 
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and  his  ejectment  of  Melvin,  his  wife  and 
family,  operated  as  a  disseisin  of  Melvin  and 
his  wife,  and  that,  from  the  continued  posses- 
sion of  Kittredge  and  his  lessees,  and  their  oc- 
cupation and  improvement  of  the  demanded 
premises  as  a  part  of  the  Gheever  farm,  and 
from  the  fact  that  every  successive  grantee  oc- 
cupied and  improved  them  in  the  same  man- 
ner, they  would  pass  by  the  description  con- 
tained in  any  of  the  deeds  from  the  Kittredge 
heirs,  or  any  of  the  subsequent  deeds  under 
which  the  tenants  claim,  and  the  heirs  of  both 
Kittredge  and  Melvin  and  their  wives  would  be 
barred. 

It  is  the  settled  law  of  Massachusetts,  that  a 
married  woman,  by  joining  with  her  husband 
in  a  deed,  may  pass  the  lands  of  which  the  bus- 
band  and  wife  are  jointly  seized,  in  her  rigbt 
Fowler  v.  Shearer,  7  Mass.  14. 

It  is  also  the  settled  law  of  Massachusetts 
that  the  right  of  a  married  woman  and  her 
heirs  to  make  an  entry  upon  lands  of  which  i^e 
has  been  disseized  jointly  with  her  husband,  it 
absolutely  barred  after  thirty  years'  adverse 
possession.  Stat,  of  Mass.  1786,  ch.  13,  sec  4; 
Melvin  v.  Propr.  of  Locks  and  Ganals,  16  Pick. 
161;  Same  v.  Same,  5  Mete.  15;  Kittredge  ▼. 
Same,  17  Pick.  246. 

A  married  woman  may  be  disseized  at  the 
same  time  with  her  husband.  Podger's  caie. 
9  Goke,  104;  Runnington  on  Ejectment,  60* 
Adams  on  Ejectment,  48,  49,  note;  Jackson  on 
Real  Actions,  25;  Poly  blank  t.  Hawkins,  1 
Dougl.  829;  Registrum  Brevium,  197;  Rasteira 
Entries,  318;  Go.  Litt.  30  a;  2  Inst.  342;  Lang- 
don  V.  Potter,  S  Mass.  219;  RoUe'a  Abr.  As- 
size, E.  0.  13. 

With  respect  to  the  Williams  mortgage,  and 
the  testimony  of  James  Melvin,  as  mentioned  in 
the  third  instruction,  the  instruction  of  the 
judge  was  right,  if  it  was  not  too  favorable  to 
the  demandant,  because  Williams's  mortgage 
was  subsequent  to  Kittredge's,  and  could  not 
be  set  up  against  it,  if  it  included  a  portion  of 
the  same  lands,  as  the  tenants  contend;  and 
the  testimony  of  James  Melvin  as  to  the  south- 
em  boundary  is  totally  inconsistent  with  tb« 
written  documents  made  by  the  parties  them- 
selves at  the  time.  This  relates  to  the  first  sad 
third  instruction. 

As  to  the  second  instruction,  that  the  verdict 
of  a  former  jury  in  the  State  court  was  not 
evidence  to  control  this  case,  the  *ten-  [*287 
ants  contend  it  was  correct,  because  the  judg- 
ment of  the  State  court  which  contained  thu 
verdict  was  in  favor  of  the  tenants,  notwitb- 
standing  this  verdict. 

In  support  of  the  fourth,  fifth,  and  sizth 
instructions,  the  tenants  will  take  the  positaou 
and  rely  upon  the  authorities  cited  before,  under 
the  second  general  head  of  this  abstract,  to 
which  the  court  are  referred. 

As  to  the  seventh  instruction,  the  tenaati 
make  the  following  points:  That  by  the  death 
of  Kittredge,  in  1813,  the  land  descended  to  hii 
heirs  at  law;  that  he  died  seized,  the  possesaoa 
being  in  his  tenant,  Gheever;  that  Gheever  con- 
tinued in  possession  till  after  the  death  of  Mn. 
Kittredge,  in  1818;  that  there  was  no  evideacf 
that  Mrs.  Kittredge  was  ever  on  the  land  after 
the  death  of  her  husband;  that  she  was  entitled 
to  a  life  estate  in  one  third  part  of  the  fane, 
and  was,  therefore,  legally  entitled  to  one  tliird 
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pftrt  of  tlM  rents;  that  she  cannot  be  eonsidered 
as  an  abator,  because  an  abatement  is  an  entry 
bj  a  stranger,  nor  as  a  disseizor,  because  she 
did  no  act  which  can  be  eonstrued  as  a  disseisin 
of  the  heirs;  that  there  was  no  evidenoe  of  any 
disclaimer  of  the  heirs;  nor  any  evidenoe  of  an 
adverse  possession  on  the  part  of  Mrs.  Kitt- 
redge,  but  that  the  leoal  seisin  remained  in  the 
heirs  as  it  descended  from  their  father.  5 
Mete.  23-85. 

Mr.  Justice  Grier  dellTered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  denmndant  below 
in  a  writ  of  entry,  in  which  he  claimed  about 
eight  acres  of  land  in  the  city  of  Lowell. 

The  demandant  claimed  under  Benjamin 
Mel V  in,  who,  it  is  admitted,  was  seized  of 
the  land  in  dispute,  as  put  of  a  larger  tract, 
in  1782.  One  undivided  moiety  of  this  tract 
Melvin  held  in  right  of  his  wife,  and  the  other 
in  his  own  right. 

The  tenants  claimed  under  a  mortgage  ^ven 
by  Benjamin  Melvin  and  wife  to  Jacob  Kitt- 
redge,  on  the  27th  day  of  April,  1782.  In  1789, 
Rittredge  entered  under  his  mortgage,  and 
leased  the  premises  to  Melvin.  In  1796,  Kitt- 
redge  recovered  the  possession  from  Melvin  on 
an  action  of  ejectment,  and  had  possession  de- 
livered to  him  by  writ  of  habere  facias. 

From  that  time  Kittredge  and  those  claiming 
under  him,  now  represented  by  the  tenants  or 
defendants  in  this  action,  claim  to  have  had 
the  peaceable  possession  of  the  demanded 
premises;  and  there  is  no  evidence  of  any  oc- 
cupation by  Melvin  or  his  heirs,  or  claim 
thereto,  till  1832,  although  thev  lived  in  the 
immediate  neighborhood.  On  the  trial  below, 
the  tenants  relied  on  two  grounds  of  defense, 
both  of  which  they  claim  to  have  established 
by  the  evidence: 

288*]  *1.  That  the  demanded  premises  were 
included  in  the  mortgage  given  by  Melvin  and 
wife  to  Kittredffe,  in  1782.  • 

2.  That  even  if  the  land  in  eontroversy  was 
not  embraced  within  the  deed  of  mortgage,  yet 
that  the  entry  of  Kittredge  in  1796,  and  the 
ouster  of  Melvin  and  wife  operated  as  a  dis- 
seisin, and  that  bv  the  uninterrupted  and  ad- 
verse possession  of  the  tenants,  and  those  under 
whom  they  claim,  for  more  than  thirty  years 
before  the  entry  of  demandant,  or  those  under 
whom  he  claims,  his  right  of  entry  was  barred 
by  the  statute  of  Massachusetts  of  1786,  ch. 
18,  section  4;  which  limits  the  right  of  any  per- 
son under  no  disability  to  make  an  entry  into 
lands,  etc.,  to  twenty  years  next  after  his  right 
or  title  first  descended  or  accrued,  with  a  sav- 
ing to  femes  covert,  etc.,  of  a  right  to  make  such 
entry  at  any  time  within  ten  years  after  the  ex- 
piration of  said  twenty  years,  and  not  after- 
wards. 

The  court  gave  "full  instructions  to  the 
Jury"  on  the  principles  of  law  applicable  to  the 
complicated  facts,  and  somewhat  contradictory 
testimony  submitted  to  them  on  the  trial;  to 
certain  portions  of  which  the  demandant's 
eounsel  excepted,  and  has  here  assigned  as  error. 

We  shall  proceed  to  examine  them  in  their 
order. 

L  '^That  if  the  jury  believed  from  the  evi- 
dence, looking  to  the  monuments,  length  of 
lines  and  quantities,  actual  occupation,  etc., 
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that  it  was  more  probable  the  parties  to  the 
mortgage  of  1782  intended  to  include  therein 
the  demanded  premises  than  otherwise,  they 
should  return  their  verdict  for  the  tenants." 

It  is  objected  to  this  instruction,  that  it  sub- 
mits the  construction  of  the  deed  to  the  jury; 
and  permits  them  to  conjecture  the  probaue 
intention  of  the  parties  from  facts  and  circum- 
stances not  contained  in  the  deed.  Whereas 
the  intention  of  the  parties  is  to  be  found  in 
their  deed  alone,  which  it  is  the  duty  of  the 
court  to  construe. 

Taking  this  sentence  of  the  charge  as  It 
stands,  without  reference  to  the  facto  of  the 
case,  it  mav  be  admitted  that  it  affords  some 
color  to  this  objection.  But  when  we  look  to 
the  issue  submitted  to  the  jury,  and  the  testi- 
mony exhibited  by  the  record,  the  exception 
will  be  seen  to  be  without  foundation. 

It  is  true,  that  it  was  the  duty  of  the  court 
to  eive  a  construction  to  the  deed  in  question, 
so  far  as  the  intention  of  the  parties  could  be 
elicited  therefrom,  and  we  are  bound  to  pre- 
sume that,  in  the  "full  instructions"  which  the 
record  states  were  "given  to  the  jury,"  and 
not  contained  in  the  bill,  because  no  objection 
was  made  to  them,  the  court  performed  that 
duty  correctly.  But  after  ail  this  is  done.  It 
is  still  a  question  *of  fact  to  be  dis-  [*889 
covered  from  evidence  dehors  the  deed,  whether 
the  lines,  monuments,  and  bounduies  called 
for  include  the  premises  in  controversy  or  not. 
A  deed  may  be  vague,  ambiguous,  and  uncer- 
tain in  ito  description  of  boundary;  and  even 
when  it  carefully  seto  forth  the  lines  and  monu- 
mento,  disputes  ofton  occur  as  to  where  those 
lines  and  monuments  are  situated  on  the 
ground;  and  it  necessarily  becomes  a  fact  for 
the  jury  to  decide,  whether  the  land  in  con- 
troversy is  Included  therein,  or,  in  other  words, 
was  intended  by  the  parties  so  to  be. 

The  mortgage  referred  to  by  the  court  de- 
scribes the  land  as  follows:  "A  certain  tract  or 
parcel  of  land  lying  and  being  in  Chelmsford, 
on  Chelmsford  Neck,  so  called.  In  said  County 
of  Middlesex,  containing  by  estimation  one 
hundred  acres,  be  the  same  more  or  less,  lying 
altogether  in  one  piece  without  any  division, 
except  only  one  county  bridle  road,  which  runs 
through  the  northerly  put  of  said  farm  or  tract 
of  land,  and  being  a  part  of  the  real  estate  «/f 
Mr.  Thomas  Fletcher,  late  of  said  Chelmsford, 
deceased." 

The  description  of  the  land  conveyed  by 
this  deed  is  of  the  most  vague  and  indefinite 
character ;  it  sets  forth  no  monumento  to  indicate 
the  line  which  divides  it  from  the  remainder  of 
the  tract  owned  bv  the  mortgagor,  and  not  in- 
tended to  be  included  in  the  deed. 

Hence,  the  demandant,  in  order  to  show 
what  land  was  intended  by  the  parties  to  be 
included,  produced  witnesses  to  prove  the  ex- 
istence in  former  times  of  another  "bridle 
road,"  which  he  contended  was  the  southern 
boundary  of  the  mortgaged  land,  because  a 
hundred  acres  lay  north  of  this  road,  and  the 
land  was  described  as  intersected  but  by  "one 
county  bridle  road,"  which  ran  through  the 
northerly  part  of  the  farm.  He  produced  a 
witness,  also,  to  prove  that  Kittredge,  the  gran- 
tee, had  pointed  out  a  certain  monument  near 
this  road  as  marking  his  boundary. 

The  tenanto  contended  that  the  deed  was  as- 
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certain  as  to  quAniity,  and  did  not*  call  for  the 
road  as  its  southern  boundary.  They  also  gave 
evidence  to  show  the  actual  practical  location 
by  the  parties  of  the  land  included  in  the  mort- 
gage, as  early  as  1789,  which  included  the  eight 
acres  in  controversy.  For  this  purpose  they 
produced  the  leases  from  Kittredge  to  Melvin, 
the  mortgagor,  dated,  in  1789  and  1793,  and 
subsequently  to  the  other  tenants  of  Kittredf^, 
setting  forth  courses  and  distances  which  in- 
clnded  the  demanded  premises,  as  they  con- 
tended, and  proved  by  witnesses  a  possession 
held  accordingly  since  1796. 

It  cannot  be  doubted,  that,  where  a  deed  is 
indefinite,  uncertain,  or  ambiguous  in  the  de- 
290*]  scription  of  the  boundaries  of  the^land 
conveyed,  the  construction  given  by  the  parties 
themselves,  as  shown  by  their  acts  and  admis- 
sions, is  deemed  to  be  the  true  one,  unless  the 
contrary  be  clearly  shown.  The  difficulty  in 
the  application  of  the  descriptive  portion  of  a 
deed  to  external  objects,  usually  arises  from 
what  is  called  a  latent  ambiguity,  which  has 
its  origin  in  parol  testimony,  and  must  neces- 
sarily be  solved  in  the  same  way.  It  therefore 
becomes  a  questiontobedecidedby  a  jury,what 
was  the  intention  of  the  parties  to  the  deed. 

From  this  view  of  the  case,  as  exhibited  by 
the  record,  it  clearly  appears  that  the  Question, 
whether  the  demanded  premises  were  included 
within  the  limits  of  the  mortgage,  or  intended 
so  to  be,  was  submitted  by  the  parties,  and  by 
the  nature  of  the  case,  to  the  jury;  and  that,  in 
order  to  a  correct  decision  of  the  issue,  the  jury 
should  be  instructed  to  weigh  the  testimony  as 
to  the  "monuments,  length  of  lines,  and  quan- 
tities, actual  occupation,  etc.,"  and  decide  ac- 
cording to  the  weight  of  evidence.  And  such 
is  the  meaning,  and  no  more,  of  the  language 
of  the  court  now  under  consideration.  We  can 
perceive  no  error  in  it. 

II.  The  second  matter  of  exception  is  to  the 
instruction,  "That  the  verdict  of  a  former 
jury,  introduced  by  the  tenants,  was  not  evi- 
dence to  control  this  case  or  the  issue." 

On  the  trial,  the  tenants  gave  in  evidence  the 
record  of  a  former  writ  of  entry,  brought  by 
Benjamin  Melvin,  Jr.,  aeainst  them  in  1833, 
for  this  same  land,  on  which  a  judgment  was 
rendered  in  favor  of  the  tenants.  In  the  trial 
of  that  case,  the  question  had  been  submitted 
to  the  jury  "whether  the  demanded  premises 
were  intended  by  the  parties  to  be  conveyed 
by  the  deed  of  mortgage,"  and  the  verdict  was 
in  favor  of  demandant;  the  court,  nevertheless, 
on  other  points  reserved,  gave  judgment  for 
the  tenants. 

We  imderstand  the  principle  asserted  by  the 
court  in  this  instruction  to  be,  that  this  verdict 
in  favor  of  Melvin  was  not  conclusive  upon  the 
defendants  in  this  suit,  and  did  not  operate  by 
way  of  estoppel  as  to  the  facts  stated  therein. 

The  correctness  of  this  instruction  cannot  be 
questioned.  For,  assuming  that  a  verdict  and 
judgment  in  a  writ  of  entry  sur  disseisin  to  be 
conclusive  between  parties  and  privies  in  Mas- 
sachusetts, and  that  they  operate  by  way  of 
estoppel,  yet  the  record  in  this  case  would  have 
no  such  effect;  1st.  Because  it  was  neither 
pleaded  nor  given  in  evidence  by  the  demand- 
ant for  that  purpose.  2d.  All  estoppels  are 
mutual;  the  demandant  was  not  party  to  the 
Buit  nor  privy  except  as  to  one  fourteenth  of 
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the  premises,  and  would  not  therefore  havt 
been  *estopped  as  to  the  remainder;  so,  [*S91 
neither  could  the  tenants.  8d.  There  was  no 
judgment  of  the  court  upon  the  yerdict,  which 
alone  could  give  it  the  force  or  effect  of  rei 
judicata. 

m.  The  third  exceptiqn  is  to  an  instruction 
in  favor  of  the  demandant,  and  ought  not  to 
have  been  taken,  or  urged  here. 

IV.  The  fourth,  fifth,  sixth,  and  seyenth  in- 
structions excepted  to  have  reference  to  the 
statute  of  limitations,  and  may  be  considered 
together.    They  are  as  follows: 

^4th.  That  if  the  tenants,  under  their  re- 
spective  leases  from  Kittredge,  occupied  and 
cultivated  to  the  Tyler  line,  in  such  a  manner 
as  the  owners  of  such  land  would  ordinarilj 
occupy  and  cultivate,  and  such  an  occupatiop 
had  continued  for  the  period  of  thirty  yean,  it 
would  constitute  such  an  adverse  possession  is 
would  bar  the  demandant's  right  to  recover. 

"6th.  That  the  possession  of  the  premises 
by  said  lessees,  under  the  lease,  was  the  pos- 
session of  Kittredge,  the  lessor,  and  his  hein, 
he  claiming  to  have  a  deed  which  included 
them,  and  having  turned  Melvin  out  of  posses- 
sion; if  it  was  of  such  a  character  as  amounted 
to  a  disseisin,  it  would  in  law  inure  to  the  bene- 
fit of  Kittredge  and  his  heirs,  and  would  be  ths 
disseisin  and  adverse  possession  of  the  lessor. 

"6th.  That  if  the  possession  of  Cheever  and 
Thissells,  in  1796,  under  Kittredge,  included  the 
demanded  premises,  and  the  same  possessioi 
had  been  continued  by  the  subsequent  lessees,  ti 
the  evidence  tended  to  show  it  had  been,  down 
to  the  entry  of  the  heirs  of  Melvin  and  wife,  in 
1832,  it  constituted  in  law  such  a  continuity  of 
possession  aa  would  bar  the  demandant's  nght 
to  recover. 

"7th.  That  there  was  evidence,  not  eontra- 
dicted,  of  a  claim  to  the  premises  by  Mrs.  Kitt- 
redge, after  the  death  of  her  huslMLnd,  and  of 
rents  beinff  paid  to  her;  but  if  Mrs.  Kittredae, 
after  the  death  of  her  husband,  forgetting  uic 
had  signed  the  original  deed,  claimed  said 
premises,  and  received  the  rent  therefor  hj 
mistake,  till  the  heirs  or  their  guardians  dis- 
oovered  she  had  signed  the  deed,  and  the  reati 
were  then  settled  with  them,  the  continuity  of 
adverse  possession  would  not  thereby  be  dis- 
turbed; out  there  was  no  evidence  of  those 
rents  which  were  paid  to  Mrs.  Kittredge  going 
to  the  heirs,  or  iMsing  repaid  to  them,  except 
what  is  to  be  inferred  from  her  will,  and  the 
tenants  recognizing  the  title  of  the  heirs  of 
Kittredge  after  the  widow's  death,  and  taking 
deeds  of  them.  That,  on  the  death  of  Kitt- 
redgc,  his  rights  descended  to  his  heirs  at  law, 
some  of  whom  were  minors;  that  they  becaot 
entitled  to  them,  and  the  rents  and  profiti 
paid  by  the  lessees;  that  if  the  tenants,  who 
*held  leases  from  Jacob  Kittredge,  and  [*2IS 
entered  under  them,  remained  in  possessioB 
after  his  death,  they  should  properly  in  law  be 
regarded  as  tenants  holding  at  will,  or  by  suf- 
ferance of  or  under  his  heirs;  and  if  the  tenanu 
saw  fit,  for  any  part  of  the  Ume,  to  pay  rent  to 
Mrs.  Kittredge,  the  mother,  or  did  it  by  mil- 
take,  and  afterwards  paid  It  to  the  heirs,  or 
their  guardians,  and  took  deeds  from  them, 
such  payments  to  her  ought  not  to  impair  the 
rights  of  the  heirs,  or  those  claiming  under 
them;  but  the  whole  transaction  was  evideaee 
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to  b*  vetghed  by  the  jury  of  a  eontlnued  oe-  A    mdh 

cupation   by  the  leasee*,  (or  and  in  behalf  of  Sf.  i-"!™-  i™7i„ 

thoH  entitled  in  law  to  the  right,  which Kitt-  !■  "pro^VrSS," 'm".q«.     protettwi    by    Urn 

redce  claimed  when  allvs."  eoarii  of  Juitin,  wlibout  a  ranetlon  Iw  the  p»- 

We  can  perceive  no  error  In  theM  inrtruc-  li'u,"c?J^eV'n,^de  ^i'imb"'""  '"""  **  ***  '^'' 

tiona,  when  taken  In  connection  with  tb«  ori-  Tbe  LIenteDiDi-Oa*ernor  ot  Upper  LoDlilana  had 

denca  exhibited  b;  the  record.  the  auiborlij,  aa  a  aDb-delPFraic,  to  iraot  eoDcea- 

It  cannot  be  denied,  that  an  adTeiw  poaaea-  iSl^.l'Cn?-!,''™^!,'.?.'!  "V™*?!, 'ffSi'^  Jl,'*^ 

aion  maT  be  kept  np  without  a  parMnaTred-  STthS 'coSi^.' o'^'iri  a  %,  "'tb'  iuKS^w™ 

dence  where  the  diaaeizor  givea  leaaea  to  ten-  ilellTered  t«  tbe  iDlendaDt-Georral  at  New  Orleant, 

anta,  puU  them  in  posBeaaion  and  receivea  the  ""•  "»'  "  P™"'  ""■'■"  •"••tlnn  the  '■?'^«' JJ« 

resta,  claiming  the  land  aa  his  own.  elKbtwr*.    On 

The  law  ia  also  well  aettled  bj  the  conrta  of  ai  then  pev 

Maatachuactta,    that    the    entrj    of    a    married  .|^      nnii«d 

woman  ia  barred  hj  the  atatuU  of  limitationa  t  the  latend- 

of  that  State,  after  thirty  yean,  notwithatand-  )old  tba  eon* 

Ing  her  coverture.    Abo  that  by  the  marriage  il^l!["i!;.,il 

the  husband  and  wife  become  jointly  aeited  of  srdSr  to^™ 

her  real  eatate  in  her  right,  and  their  title  muat  and    apeclal 

be  io  stated  in  pleading;  and  therefore,  if  a  "■°"  '"'■»* 

atranger  enten  and  otiats  them,  it  ia  a  diaaeiiin  i  aubject.  tba 

of  both,  and  a  right  of  entry  immediately  ae-  poiacMlng  a 

eniea  to  both  or  either  of  them.  See  Melvln  v.  uSrtH  "'* 

Proprietor*,  etc.,   IB  Pet.   161;  alao  6  Uetcalf,  lencn  I>304 

16,  and  caaea  there  cited.  •  doea  not  az- 

Nor  can  we  diacover  anything  in  tbe  evidence  *conflTmed  la 

In  thia  caae,  that  could  entitle  the  demandajit  n  t»mt  land, 

ta  maintain  that  the  continuity  of  the  adverse  rresa  bad.  br 

pMBeaaion   haa   been    brotien   by   the  death  of  '*  ">«'"<n  «' 

kittredge,  and  the  tact  tbat  the  widow   may  protect  it,  ba- 

have  received  the  rents   without  objection  for  lor  no  bound- 

■nmn  *imn  niter  hfn  ilaatTi  srle^  and  had  never  been  saTvered.     Before  land 

■ome  time  alter  hla  death.  ^mj  ^  „„„cd  from   ule.  It  was  D>ee«ur7  to 

There  was  no  abatement  by  a  stranger  after  know  where  the  land  waa. 

tba  death  of  Eattredge,  nor  entry  or  diaaeisin  '^'■s    Caoflrmlni  Act  of   IgSS   declared  tbat  ft 

mt  liiit  hairs  hv  «i»  viilnw  ahould  conve;  no    tllle    to    anj  port  of  Iba   [end 

•t  nia  neira  ny  mo  wiuow.  ^„,g^  ^^j  proTiou»l»  be«a  aurveji^  and  aold  bj  the 

"If   a   guardian    by    nurturo   makes   a   lease  united  StBln,    Tiilg  tbe  Uoltrd  SUtei  hid  a  riKbt 

by  indenture  to  one  who  is  already  In  under  'o  do,  hecaoie,  hailnit  the  plpnnry  jjower  of  con- 

title  of  the  infant,  rendering  rent  to  the  guard-  f^^'Jh™                  ""'"          «»°*'«"»  to  It  aa 

ian,  which  is  paid  accordingly,  this  ia  no  dia-  Where  clatma  were  eonflrmed  ■ccordina  to  tha 

aaiain;  for  there  ia  no  actual  ousUr  COnaequent  Mnwmloo,  a  lubHsueat  aurrej  mads  [n  the  mod* 

on  such  demise,  and  the  rent  paid  totheguard^  rtl"™  aSS'tS?  iViir'i.S^IS  ".bJ^  t"C"  tK'ia'iS'^ 

fan    muat    be    accounted    for    to    the    infant,  eluded  In  tbe  (urver  was  the  laod  tbe  ttlle  to  which 

KoU  Abr.  B6S;  Bac.  Abr.  tit.  Dissaiain,  A.  *aa  conflnoed.     Bat  It  does  not  follow  that  other 

Bo  if  the  mother,  by  misUke  of  her  rights.  ^^'^  S?",?;^  fiSi;"'t"^'u1."Sl''s{^?i'^a.,Kr 

and  without  objection,  receives  the  rents  joint-  qoent  to  tbe  connrmlng  act  and  before  the  snrvey, 

ly  due  to  herself  and  children,  thU  conatftutea  are  equally  concluded, 

no  ouater  of  them,  ahe  being  Uabla  to  account  The  '»»  ■>*  -  8P««"«h  "«•  f>'«- 

to  them.  rpms  caae  waa  brought  up  by  writ  of  error 

aat*]     "The  judgment  of  the  Cbeuit  Court  la  1    from  the  Circuit  Court  of  tbe  United  SUtca 

tberefora  affirmed,  with  costa.  for  tba  District  of  Missouri. 

Qgij^,^  It  was  one  of  those  oaaea  ariaing  from  tha 
eonSict  between  an  old  Spanish  concession  and 

Thla  cause  came  on  to  be  heard  on  tbe  tran-  a  title  otherwise  acquired.    The  acta  of  Con- 

■cript  of  the  record  from  the  Circuit  Court  of  gresa.  passed  from  time  to  time  to  regulate  these 

the  United  States  for  tbe  District  of  Uaaaachn-  claima,  are  all  set  forih  in  thereport  of  thecaae 

•etta,  and  wa*  argued  by  counsel;  on  eonalder-  of  Stoddard  v.  Chambers.  2  Howard,  317,  and 

BtEon  whereof,  it  la  now  here  ordered  and  ad-  need    not    be    repeated.      It    is    only    necessary 

fudged  by  this  court,  that  the  judgment  of  the  now  to  ctate  the  rpspective  titles  of  the  plain- 

aald  Circuit   Court  In   this  cause  ba.  and  the  tiffs    and    defendant,    aa    exhibited    by    them- 

aame  ia  hereby  affirmed,  with  coatl.  aelves. 

This  waa  an  action  of  ajectment  brought  1^ 

Am«dee  Menard,  a  dtiicn  of  the  SUte  of  nii- 

_,     ,  noia,  aa  assignee  of  Pascal  L.  CerrS,  aeainat  the 

AlfEDEE   MENARD'S    HEIRS,    FlaintifTa   fai  defendant,   Samuel   Massey.   a   dttien   of  tbe 

mirror,  Stata  of  Missouri,  for  the  recovery  of  a  piece  ot 

T.  land  aituated  in  the  County  of  Crawford,  and 

HAMUBL  MASSBT.  State  of  Missouri,  containing   three    thousand 

and  one  acres  and  seventy-five  hundredths  of  an 

Spanish    concession,    snrveya,    when    binding —  acre,  being  aurvey  number  three  thouaand  one 

title  under  patent  iasued  prior  to  conflrma-  hundred  and  twenty,  of  three  thousand  Svehun- 

"    1  act   ia  superior   to  incomplete   Spaniah  dred  and  twenty-eight  arpenta  of  land  original- 


tM 


BUPBBMS  OOOIT  OF  WBM  UHITD  BtATBB. 


1810 


■hips  thirty-ieven  and  tUrty-ei^ht  north,  of 
range  five  west,  of  the  fifth  principal  meridian. 
This  tract  of  land  was  confirmed  by  the  Act  of 
Congress  of  the  4th  of  July,  1836,  to  Pascal  L. 
Cerr#,  the  grantee,  or  his  legal  representatires, 
who  conveyed  to  Am6d4e  Menard,  the  plain- 
tiff. Menard  died  during  the  pendency  of  the 
suit,  and  his  heirs  at  law  were  made  parties  to 
the  suit,  all  of  whom  were  residents  of  the  State 
of  Dlinois.  A  verdict  and  judgment  were  ren- 
dered against  the  plaintiffs  in  the  Circuit  Court, 
and  the  ease  is  brought  to  this  court  by  the 
plaintiffs  in  error. 

The  case,  on  each  side,  as  it  appears  in  the 
transcript,  is  as  follows: 
295*]  *0n  the  6th  of  November,  1700,  one 
Pascal  Leon  Cerr6  presented  his  petition  to 
Don  Carlos  Dehault  Delassus,  Ueutenant-Gov- 
emor  and  Commander-in-Chief  of  Upper  Loui- 
siana, for  seven  thousand  and  fifty -six  arpents 
of  land,  to  be  taken  in  two  different  places,  as 
follows:  The  half  of  said  quantity,  or  three 
thousand  five  hundred  and  twenty -eight  arpents, 
to  be  taken  at  the  place  commonly  known  by 
the  name  of  the  Great  Source  of  the  River 
Maramee;  the  other  half  on  the  head  waters  of 
the  Gasconade,  and  those  of  the  Maramee, 
known  by  the  name  of  La  Bourbeuse. 

On  the  8th  day  of  November,  1799,  the 
Lieutenant-Governor,  Charles  Dehault  Delas- 
sus, in  pursuance  of  said  petition,  gave  a  con- 
cession for  the  quantity  of  land  asked  for  by 
the  petitioner,  reciting  that  he  was  well  con- 
vinced of  the  facts  set  forth  and  stated  by  the 
petitioner,  and  stated  further  in  the  grant,  that, 
as  it  was  situated  in  a  desert  where  there  was 
no  settlement,  and  at  a  considerable  distance 
from  the  town  of  St.  Louis,  he  was  not  com- 
pelled to  have  it  surveyed  immediately,  "but  as 
soon  as  some  one  settles  on  said  place,"  in  which 
case  he  was  required  to  have  it  surveyed  with- 
out delay. 

The  said  Pascal  Leon  Cerr€,  the  grantee, 
produced  a  letter  from  Manuel  Gayoso  de  Le- 
mos,  Governor- General  at  New  Orleans,  to 
Monsieur  Gabriel  Cerr4,  the  father  of  the  peti- 
tioner, dated  New  Orleans,  28th  April,  1798,  in 
which  he  acknowledeed  the  many  services 
which  the  said  Gabriel  Cerr6  had  rendered  the 
government,  and  his  claim  to  the  generosity  of 
the  same;  and  that  the  said  Lieutenant-Govern- 
or, seeing  the  letter  of  the  Governor -General 
Gayoso,  inquired  of  said  Gabriel  Cerr6  in  what 
manner  he  might  reward  him;  and  that  said 
Cerr6  replied,  that  he  was  then  advanced  in 
years,  and  had  a  sufficiency  of  lands,  and  rec- 
ommended his  son,  who  was  the  head  of  a 
family,  said  Pascal  Leon  Cerr6,  who  had  then 
received  no  grant  for  any  land,  to  the  bounty 
of  the  government. 

The  concession  was  registered,  by  order  of 
the  Lieutenant-Governor,  in  the  Book  of  Con- 
cession, and  presented  to  the  first  Board  of 
Commissioners  for  confirmation,  by  the  gran- 
tee, September  15th,  1806;  who  reported  against 
its  confirmation,  September  28th,  1810;  and  the 
claim  was  again  presented  for  confirmation,  6th 
October,  1832,  supported  by  documentary  and 
oral  testimony,  and  was  unanimously  recom- 
mended for  confirmation  by  the  Board  of  Com- 
missioners, October  Slst,  1833,  and  was  con- 
firmed by  the  Act  9l  ComrfM  of  the  4th  of  July, 


1836,  to  the  said  Pascal  L.  Cerr«,  or  bis  legal 
representatives. 

The  land  as  confirmed  was  surveyed  under 
the  authority  of  nhe  United  States,  by  [•t96 
Deputy-Surveyor  Joseph  C.  Brown,  from  the 
18th  to  the  20th  of  June,  1838,  under  instruc- 
tions from  the  surveyor  of  the  public  lands  in 
the  States  of  Illinois  and  Missouri,  dated  the 
6th  of  June,  1838. 

On  the  26th  of  February,  1844,  by  deed  of 
that  date,  Pascal  L.  Cerr6  convey^  said  lands, 
as  grantttd,  located,  and  surveyed,  to  Am^d^ 
Menard,  under  whom  the  present  plaintiffs 
claim  as  heirs  at  law. 

By  the  Act  of  Congress  of  the  4th  of  July, 
1836,  the  above  decision  of  the  Board  of  Com- 
missioners, under  the  acts  of  1832  and  1833, 
was  affirmed,  and  thereby  the  title  under  said 
grant  was  confirmed. 

The  defendant  admitted  that  he  was,  before 
and  at  the  time  of  the  commencement  of  this 
suit,  in  possession  of  the  whole  of  section  one, 
township  thirty -seven  north,  range  six  west,  ex- 
cept the  west  half  of  the  southwest  quarter  of 
said  section,  containing  eighty  acres,  which 
were  the  same  premises  on  which  "the  Big 
Spring,"  at  the  source  of  the  Maramee,  is  lo- 
cated. 

The  heirs  at  law  of  Am^dte  Menard,  deceased, 
were  admitted,  from  a  statement  nuide  by  Judgi 
Pope,  to  be  the  present  plaintiffs. 

The  plaintiffs  gave  in  evidence  a  letter  from 
the  Secretary  of  the  Treasury  of  the  United 
States  to  the  commissioner  of  the  general  land 
office,  dated  10th  June,  1818,  in  which  he  wis 
directed  and  instructed  to  furnish  the  receiver 
and  register  of  the  land  office  of  St.  Louis, 
Missouri,  with  a  descriptive  list  of  the  land 
claims  which  had  been  presented  and  regis- 
tered under  the  different  acts  of  Congress  for 
confirming  the  rights  of  individuals  to  lands 
that  had  not  been  confirmed,  situated  within 
said  land  district,  with  instructions  to  with- 
hold from  sale  all  such  lands,  ujitil  otherwise 
directed. 

The  land  confirmed  to  Pascal  L.  Cerr6,  end 
now  sued  for,  was  then  within  the  district  of 
St.  Louis.  The  letter  of  the  Secretary  of  the 
Treasury  was  the  official  copy,  transmitted  hj 
the  commissioner  of  the  general  land  office  t< 
the  register  at  St.  Louis,  and  was  produced  by 
the  said  register,  in  whose  possession  the  same 
was. 

The  plaintiffs  gave  in  evidence,  alao,  a  list  of 
claims  which  had  been  made  out  by  Frederick 
Bates,  former  recorder  of  land  titles  at  St 
Louis,  and  which  had  been  presented  for  con- 
firmation, but  not  finally  acted  on  by  Congress; 
which  list  was  also  produced  by  the  register  of 
the  land  office  at  St.  Loms,  and  taken  from  the 
files  in  his  office,  and  on  said  list  was  this 
claim,  since  confirmed  to  Pascal  L.  Cerr^. 

Accompanying  said  list  was  a  certificate 
made  out  by  ^^erick  *Bates,  former  [*297 
recorder  of  land  titles  at  St.  Louis,  under  date  of 
10th  of  July,  1818,  in  which  he  states,  "Tbf 
foregoing  is  a  list  of  claima  regularly  enteral 
in  this  office,"  and  which  were  supposed  to  U* 
situated  and  intended  to  be  located  within  tlx* 
County  of  St.  Louis,  and  which  was  no  douU 
made  out,  in  pursuance  of  the  instructions  and 
directions  from  the  oommisaioner  of  thegener 
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al  land  office,  under  the  direction  of  the  Secre- 
tary of  the  Treasury,  reserving  said  lands  from 
sale. 

The  plaintiffs  also  gave  in  evidence  a  procla- 
mation of  the  President  of  the  United  states, 
dated  June,  1823,  and  published  in  the  summer 
and  autumn  of  1823,  for  the  sale  of  public 
lands,  on  the  third  Monday  of  November  in 
that  year,  at  St.  Louis,  which  were  situate  in 
the  township  and  range  in  which  the  lands 
sued  for  in  this  action  are  located,  and  in  which 
the  lands  sued  for,  and  contained  in  the  list 
made  out  by  the  recorder  of  land  titles,  as 
above  stated,  are  reserved  from  sale. 

The  property  in  dispute  was  admitted  by  the 
defendant  to  be  worth  more  than  two  thousand 
dollars. 

The  plaintiffs  also  proved,  by  the  testimony 
of  Augustus  H.  Evans,  that  this  claim  was  lo- 
cated at  "the  Big  Spring"  on  the  Maramee. 
And,  by  the  testimony  of  Hennr  A.  Massey, 
that,  between  the  years  1826  and  1828,  Samuel 
Massey,  in  speaking  of  the  works  at  "the  Big 
Spring'  on  the  Maramee,  said  there  was  an  old 
claim  on  the  land,  which  he  understood  had 
not  been  allowed,  and  authorized  Major  Biddle 
at  that  time  to  try  and  buy  up  that  old  claim. 

The  plaintiffs  also  established,  by  the  testi- 
mony of  Joseph  C.  Brown,  the  United  States 
deputy-surveyor,  that  he  made  the  surrey  of 
this  claim,  at  "the  Big  Spring,"  "as  the  source 
of  the  claim." 

There  was  offered  in  evidence,  on  the  part  of 
the  plaintiffs,  Plat  No.  2  from  the  register's  of- 
fice, and  a  copy  of  the  original  diagram,  as  cer- 
tified by  P.  R.  Conway,  surveyor  of  the  public 
lands  in  the  States  of  Elinois  and  Missouri, 
dated  Surveyor's  Office,  St.  Louis,  11th  April, 
1846;  which  were  objected  to  on  the  part  of  the 
defendant,  and  the  objection  sustained  by  the 
court;  to  which  decision  of  the  court  plaintiffs' 
counsel  excepted. 

The  above  facts,  and  also  a  certified  survey, 
under  the  Act  of  1836,  constitute  the  title  of 
the  plaintiffs  in  error. 

The  evidence  on  the  part  of  the  plaintiffs  was 
here  closed. 

The  defendant,  as  it  appears  from  the  tran- 
script, gave  in  evidence  seven  patents  from  the 
President  of  the  United  States,  all  issued  on 
the  20th  of  December,  1826,  to  Samuel  Massey 
and  Thomas  James,  five  for  eighty  acres  of  land 
each,  and  one  for  eighty-two  and  ninety-six  one 
298*]  hundredths  acres,  and  one  *other  for 
eighty-one  and  twelve  one  hundredths  acres  of 
land ;  and  all  of  said  patents  covering  a  part  of 
the  same  land  included  in  the  survey  of  Pascal 
L.  Cerrd,  under  the  confirmation  made  to  him 
at  the  great  source  of  the  Maramee. 

The  evidence  on  both  sides  being  closed,  the 
counsel  for  the  defendant  then  prayed  the  court 
to  direct  the  jury — 

1.  That  the  plaintiffs  in  this  case  cannot  re- 
cover against  the  defendant  for  any  land  em- 
braced within  the  patents  given  in  evidence  by 
the  defendant. 

2.  That  the  plaintiffs  cannot  recover  in  this 
case  against  the  defendant,  on  account  of  any 
land  within  the  plaintiffs' survey,  without  proof 
that  the  defendant,  at  the  commencement  of 
this  suit,  was  in  possession  thereof;  and  the 
fact  that  the  defendant  had  cut  wood  upon  such 
land  is  not  sufficient  to  authorize  a  recovery  for 
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the  land  upon  which  the  wood  was  cut,  if  these 
were  merely  temporary  trespasses  and  occupa- 
tion of  the  land. 

These  instructions  the  court  gave  to  the  jury; 
whereupon  the  counsel  for  the  plaintiffs  ex- 
cepted, and  upon  this  exception  the  case  came 
up  to  this  court. 

It  was  argued  by  Mr.  Lawrence  and  Mr. 
Badger  for  t&  plaintiffs  in  error,  and  Mr.  Sw« 
ing  for  the  defendant. 

The  points  made  by  the  counsel  for  the 
plaintiffs  in  error  were  the  following: 

That  the  decision  made  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Stod- 
dard's Heirs  v.  Harry  W.  Chambers,  2  Howard^ 
284,  which  is  the  same  in  principle  as  the  case 
now  before  the  court,  must  govern  and  settle 
this  case. 

That  the  claim  of  Pascal  L.  Cerr€  was  duly 
filed  with  the  recorder  of  land  titles,  September 
15th,  1806;  and  was  amongst  the  first  presented 
to  the  Board  of  Commissioners,  in  accordance 
with  and  pursuant  to  the  acts  of  Congress  of 
2d  March,  1805,  and  of  21st  April,  1806. 

The  grant  was  made  by  Don  Carlos  Dehault 
Delassus,  who  was  clothed  with  ^mple  power 
for  that  purpose,  as  decided  in  Chouteau's 
Heirs  v.  The  United  States,  0  Peters,  137,  and 
seems  to  have  been  prompted  by  the  Governor- 
General  Gayoso  himself,  from  the  interest 
which  he  took,  and  the  obligations  of  the  gov- 
ernment to  the  father  of  ue  grantee  for  his 
many  valuable  services. 

The  grant  called  for  a  special  location,  but 
was  not  required  to  be  surveyed,  because  of  its 
being  remote  from  the  settlements,  in  the  very 
terms  of  the  concession,  and  was  protected  by 
treaty.  It  is  true,  the  Act  of  Congress  of  2d 
March,  1806,  ch.  86,  required  all  mtntees  from 
the  Spanish  government  to  file  plats,  orders  of 
^survey,  etc.  But  there  was  no  survey  [*299 
made  prior  to  the  confirmation,  for,  besides  not 
being  reauired  by  the  terms  of  the  grant,  in 
this  particular  case  there  was  no  pubUc  officer 
to  do  it. 

The  claim  is  confirmed,  aocordinff  to  the 
concession,  and  why  it  was  rejected  by  the 
first  Board  of  Commissioners,  28th  September, 
1810,  it  is  difficult  to  conceive.  The  claim  had 
been  regularly  continued  before  the  commis- 
sioners, from  the  time  it  was  first  presented, 
16th  September,  1806,  till  it  was  rejected,  28th 
September,  1810. 

Congress  still  continued  to  pass  IhWa  to  pro- 
tect the  claims  which  had  bera  thus  presented 
for  confirmation.  Accordingly,  the  Act  of  the 
15th  of  February,  1811,  provides,  "that,  till 
after  the  decision  of  Congress  thereon,  no 
tract  of  land  shall  be  offered  for  sale,  the  claim 
ta  which  has  been  in  due  time,  and  according 
to  law,  presented  to  the  recorder  of  land  titles 
in  the  District  of  Louisiana,  and  filed  in  his 
office,  for  the  purpose  of  being  investigated  by 
the  commissioners  appointed  for  ascertaining 
the  rights  of  persons  claiming  lands  in  the 
Territory  of  Louisiana."    2  Stat,  at  Large,  621. 

The  same  provisions  were  extended  and  con- 
tinued in  force  (see  2  Stat,  at  Large,  665,  and 
Act  of  17th  February,  1818,  8  Stat,  at  Laree, 
407) ;  and  these  claims  were  again  protected  by 
the  several  acts  of  Congress  of  1826  and  1828, 
until  this  claim  was  finally  unanimously  recom- 
mended for  coiifirmation  by  the  Board  of  Com- 
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miMsioners  octing  under  the  Act  of  Congress  of 
July  9th.  1832  (4  Stat,  at  I^rge,  565),  provid- 
ing for  the  final  adjustment  of  private  land 
claims  in  Missouri,  and,  in  pursuance  of  that 
recommendation,  confirmed  by  the  Act  of  July 
4th,   1836. 

The  plaintiffs,  therefore,  most  respectfully 
contend  that  the  instructions  asked  for  on  be- 
half of  the  defendant,  and  given  by  the  Cir- 
cuit Court  of  the  United  States  on  the  trial  of 
this  cause,  were  clearly  erroneous.  That  the 
patents  to  Massey  and  James  issued  on  the  20th 
December,  1826,  could  confer  no  title;  for  they 
issued  for  land  reserved  from  sale,  or  location, 
and  were  therefore  void.  Wilcox  ▼.  Jackson,  13 
Peters. 

And  to  bring  a  case  within  the  second  section 
of  the  Act  of  1836,  so  as  to  avoid  a  confirma- 
tion, the  opposing  location  must  be  shown  to 
have  been  "under  a  law  of  the  United  States." 
Stoddard  et  al.  v.  Chambers,  2  Howard,  317. 
The  sale  made,  and  the  issuing  these  patents  to 
Massey  and  James,  were  not  made  ''under  a 
law  of  the  United  States."  They  were  not  only 
not  authorized  by  law,  but  were  expressly  for- 
bidden, and  therefore  no  rights  were  acquired 
under  these  patents. 

too*]  *The  counsel  for  the  plaintiffs  in  error 
submit,  with  great  respect  to  the  court,  that 
this  case  is  precisely  in  principle  the  same  as 
the  case  of  Stoddard's  Heirs  ▼.  Chambers,  and 
that  the  decision  made  in  that  case  by  this  court 
will  govern  in  this.  That  in  the  one  case  the 
owner  of  land  in  New  Madrid,  injured  by  earth- 
quakes, made  a  relinquishment  of  such  land  to 
tne  United  States,  and,  under  an  act  of  Con- 
gress, received  a  New  Madrid  certificate,  under 
which  a  location  was  made,  and  a  patent  issued 
in  the  name  of  Eustache  Peltier,  on  land  cov- 
ered by  a  Spanish  grant  made  to  Mordecai  Bell ; 
and  in  the  other,  Massey  and  James  entered  in 
the  land  office  certain  lands,  and  obtained  from 
the  government  of  the  United  States  patents 
therefor,  which  lands  were  covered  by  a  con- 
cession previously  made  to  Pascal  L.  Cerr4  by 
the  Spanish  government;  the  lands  in  both  cases 
being  expressly  reserved  from  sale. 

And  in  conclusion  they  state,  that — 

1.  That  plaintiffs  in  error  claim  under  a  con- 
firmation of  a  grant,  protected  by  treaty,  and 
by  the  Act  of  Congress. 

2.  That  the  decision  of  the  Circuit  Court  of 
the  United  Stales  is  erroneous,  and  ought  to  be 
reversed,  as  being  against  a  title  guaranteed  by 
treatv,  and  protected  by  legislative  enactment. 
Treaty  of  1803,  8  SUt.  at  Large,  202. 

Mr.  Ewing,  for  defendant  in  error: 
The  claim  of  the  plaintiffs  to  the  land  in  con- 
troversy was  submitted  under  the  acts  of  Con- 
gress of  July  0th,  1832,  and  March  2d,  1833,  <to 
the  recorder  and  commissioners,  and  was  rec- 
ommended for  confirmation;  and  it  was  con- 
firmed by  the  Act  of  July  4th,  1836,  with  this 
•avingi 

"Sec.  2.  And  be  it  further  enacted,  That  if 
It  shall  be  found  that  any  tract  or  tracts  con- 
firmed as  aforesaid,  or  any  part  thereof,  had 
been  previously  located  by  any  person  or  per- 
sons under  any  law  of  the  United  States,  or  had 
been  surveyed  and  sold  by  the  United  States, 
this  act  shall  confer  no  title  to  such  lands,  in 
opposition  to  the  rights  acquired  by  such  loca- 
tion or  purchase;  but  the  individual  or  individ- 
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uals  whose  claims  are  hereby  confirmed,  shall 
be  permitted  to  locate  so  much  thereof  as  in- 
terferes with  such  location  or  purchase  on  soy 
unappropriated  land  of  the  United  States,"  etc 

A  part  of  the  land  claimed  under  this  con- 
cession had  been  previously  surveyed  and  sold 
by  the  United  States,  and  patenteid  to  the  de- 
fendant and  Thomas  James. 

The  court  instructed  the  jurv  that  the  plsio- 
tiff  could  not  recover  for  any  land  embraced  in 
the  said  patents. 

1st.  The  first  question  is  as  to  the  legality  of 
this  instruction.  *The  Act  of  1836  is  [*S01 
the  grant  under  which  the  plaintiffs  claim  title. 
It  may  be  right  or  wrong,  just  or  unjust,  but 
the  plaintiffs  must  take  it  as  it  is,  and  it  mart 
be  construed  altogether,  which  being  done,  it 
amounts  to  this:  The  United  States  confirm  to 
the  heirs  of  Am6d6e  Menard  all  the  lands  con- 
tained in  their  concession,  except  so  much  there- 
of as  has  been  surveyed  and  sold,  and  for  that 
give  to  them  an  equal  quantity  of  land  elae* 
where,  to  be  selected  by  themselves. 

This  is  the  conveyance  under  which  alone 
the  plaintiffs  can  claim  title.  They  may  ac- 
cept of  it  or  not,  as  they  please,  but  they  eio- 
not  make  it  anything  that  it  is  not. 

Out  of  the  stiatute,  if  they  choose  to  go  out 
of  it  for  a  title,  they  have  nothing  on  which 
ejectment  can  be  sustained — they  have  no  title. 

It  matters  not  how  strong  or  how  weak  maj 
be  their  right  to  claim  a  grant  of  the  very  land 
from  the  Uiuted  States.  They  have  got  no 
such  grant,  and  without  it  they  can  noaintain 
no  action.  They  are  left  to  their  humble  peti- 
tion and  remonstrance. 

2d.  The  question  arising  under  the  second 
assignment  of  error  is,  whether  the  action  of 
ejectment  can  be  maintained  against  a  defend- 
ant who  was  not  in  possession  when  the  suit 
was  brought,  and  who  is  not  shown  to  have 
claimed  title,  upon  evidence  that  he  had  at 
some  former  period  committed  trespass  upon 
the  land. 

It  would  be  difiicult  to  maintain  the  affirma- 
tive of  the  proposition.  Ejectment  is  a  pos- 
sessory action.  Its  object  is  to  recover  the  poi- 
session  of  the  property  claimed;  and,  accoraing 
to  the  practice  in  England,  the  declaration 
must  be  served  on  the  defendant,  or  some  one 
representing  him,  upon  the  premisea,  unless  ki 
had  left  them  immediately  before  to  evade  sen- 
ice. 

It  would  be  confusing  the  forms  of  action  ts 
allow  a  recovery  in  ejectment  for  a  mere  tres- 
pass, committed  at  a  former  period,  and  unac- 
companied with  possession,  and  would  inrolre 
the  absurdity  of  permitting  an  individual  to 
maintain  an  action  of  ejectment  for  land  of 
which  he  was  himself  in  possession  at  the  eon- 
mencement  of  his  suit. 

Mr.  Justice  Catron  delirered  the  opinion  ol 
the  court: 

On  the  6th  of  November,  1799,  Pascal  L 
Cerr6  petitioned  the  Lieutenant-Governor  d 
Upper  Louisiana  for  a  concession  of  land,  k 
two  parcels,  in  full  property,  one  half  of  wkld 
or  thirty -five  hundred  and  twenty -eieht  arpent% 
to  be  taken  at  a  place  known  by  the  name  of 
the  Great  Source  of  the  River  Maramee,  at 
about  three  hundred  miles  from  its  mouth;  tk 
*other  half,  or  thirty-five  hundred  and  [*S«f 
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twenty -eight  arpents,  at  some  distance  from  the 
first,  at  the  upper  part  of  the  head  waters  of 
the  Gasconade,  and  of  those  of  the  fork  of  the 
Maramee,  known  by  the  name  of  La  Bourbe* 
use,  or  Muddy.  To  gratify  this  petition,  the 
Lieutenant-Governor  made  the  following  con- 
cession: 

St.   Louis   of   Illinois,  November  8,   1790. 

"Whereas  the  petitioner  is  one  of  the  most 
ancient  inhabitants  of  this  country,  whose 
known  conduct  and  personal  qualities  are  rec- 
ommcndable,  and  being  convinced  of  the  truth 
of  what  he  exposes  in  his  petition,  I  do  grant 
the  petitioner  the  land  which  he  solicits;  and  as 
It  is  situated  in  a  desert  where  there  is  no  set- 
tlement, and  at  a  considerable  distance  from 
this  town,  he  is  not  compelled  to  have  it  sur- 
veyed immediately,  but  as  soon  as  some  one 
settles  on  said  place,  in  which  case  he  must 
have  it  surveyed  without  delay;  and  Don  An- 
tonio Soulard,  Surveyor-General  of  this  Upper 
Louisiana,  will  take  cognizance  of  this  title  for 
his  own  intelligence  and  government  in  the 
part  which  concerns  him,  so  as  to  enable  the 
interested,  after  the  survey  is  executed,  to  so- 
licit the  title  in  due  form  from  the  Intendant- 
General  of  these  provinces  of  Louisiana. 

"Carlos  Dehault  Delassus." 

"Registered  by  order  of  the  Lieutenant-Gov- 
ernor, pages  15  and  16  of  Book  No.  L  Titles 
of  Concessions— Soulard." 

This  claim  was  laid  before  the  first  board  in 
the  following  form: 

"September  15,  1806.  Pascal  L.  Cerr6,  claim- 
ing a  tract  of  a  league  square,  to  be  sur- 
veyed in  two  parts  or  halves,  the  one  on  the 
Big  Spring  of  the  River  Maramee,  so  as  to  in- 
elude  said  spring,  and  the  other  at  the  fall  of 
the  forks  of  the  Gasconade  and  those  of  the 
Maramee,  called  the  Muddy,  produces  a  con- 
cession from  Charles  Dehault  Delassus,  dated 
8th  November,  1779." 

That  board  (September  28,  1810)  were  of 
opinion,  that  the  claim  ought  not  to  be  con- 
firmed; and  so  reported  to  Congress.  And  thus 
the  claim  stood  until  October  31,  1833,  when 
it  was  presented  to  the  second  board,  created 
by  the  Act  of  1832;  and  this  board  was  of  opin- 
ion, and  reported  to  Congress,  "that  the  claim 
ought  to  be  confirmed  to  Pascal  L.  Cerr4,  or 
his  legal  representatives,  according  to  the  con- 
cession." And  by  the  Act  of  July  4,  1836,  Con- 
gress confirmed  the  claim  according  to  the  re- 
port, and  consequently  according  to  the  imsur- 
veyed  concession. 

803*]  *The  township,  including  "the  Big 
Spring  of  the  River  Maramee,"  was  offered  for 
sale  on  the  third  Monday  of  November,  1823, 
pursuant  to  the  proclamation  of  the  President, 
whether  Massey  and  James  purchased  at  the 
public  sale  in  1823,  or  entered  afterwards,  does 
not  appear  from  the  record;  but  in  1826  and 
1827  they  obtained  their  different  patents  for 
the  land  in  dispute,  from  the  United  States; 
and  these  titles,  the  court  below  charged  the 
jury,  were  superior  to  Cerr6's  confirmed  claim. 
And  here  the  question  arises,  whether  Cerr^'s 
eoncession,  on  being  confirmed  by  Congress  in 
1836,  related  back  to  its  date  of  1709,  and  over- 
reached the  United  States  title  made  to  Massey 
and  James.  If  it  does  so  relate  to  the  extent  of 
the  survey  made  imder  the  confirmation  in 
1838,  and  approved  in  1840^  then  the  contro- 
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versy  is  at  end;  and  as  on  this  assumption 
the  suit  was  brought,  it  becomes  necessary  to 
examine  the  question  of  relation  of  title.  The 
argument  is,  that  the  concession  was  made  by 
an  officer  who  had  power  to  grant;  and  having 
done  so,  the  land  granted  was  "property,"  ana 
protected  by  the  third  article  of  the  Treaty  of 
1803,  which  declares  that  the  inhabitants  of  the 
ceded  territory  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty 
and  property;  and  that  the  laws  of  nations, 
equally  with  the  stipulations  of  the  treaty,  se- 
cured the  title  of  such  grantees. 

That  the  Lieutenant-Governor  of  Upper  Loui- 
siana had  the  authority,  as  a  subdelegate,  under 
the  Intendant-General  of  the  provinces  of  Upper 
and  Lower  Louisiana  and  Florida,  to  make  con- 
cessions, is  undeniable;  he  could  and  did  deal 
with  the  public  domain  of  the  province — made 
concessions,  directed  the  lands  to  be  surveyed, 
and  caused  grantees  to  be  put  into  possession. 
This,  however,  does  not  settle  the  question.  It 
does  not  depend  upon  the  existence  of  power, 
or  want  of  power,  in  the  Lieutenant-Governor, 
but  on  the  force  and  effect  of  the  right  his  con- 
cession conferred.  Did  it  give  such  a  vested 
title  to  the  soil,  as  that  the  Spanish  government 
could  not  legally  disavow  it?  Or  could  the 
Intendant-General,  representing  the  royal  au- 
thority, lawfully  refuse  to  confirm  the  conces- 
sion, and  order  the  grantee  to  be  turned  out  of 
possession?  If  it  be  true,  that  the  title  ended 
with  the  concession,  survey  and  occupancy  of 
the  land  granted,  then  it  follows  that  the  title 
was  completed  and  perfected  under  the  Spanish 
laws,  by  these  acts;  nor  was  a  confirmation 
from  any  higher  power  than  the  Lieutenant- 
Governor  at  all  necessary;  the  grantee  having 
all  the  title  that  the  king  could  give.  The  as- 
sumption that  such  was  the  Lieutenant-Govern- 
or's power,  and  the  force  and  effect  of  the 
title,  sets  out  with  the  assertion,  that  neither 
the  regulations  'of  Morales,  nor  any  ['SOI 
previous  regulations  of  the  Spanish  governors, 
were  ever  in  force  in  Upper  Louisiana,  and  that 
the  act  of  the  Lieutenant-Governor  was  conclu- 
sive as  to  law  and  fact  when  making  grants; 
that  he  could  grant  to  anyone,  for  any  quanti- 
ty, and  for  any  reason,  or  without  reasons,  and 
on  any  condition,  or  without  conditions;  and 
that  no  authority  existed  to  supervise  his  acts; 
and  we  are  referred  to  various  expressions  and 
conjectures  on  this  subject.  In  the  cases  of 
Soulard  and  Smith  T.,  against  The  United 
State,  4  Peters,  this  court,  after  holding  the  cases 
under  advisement  for  a  year,  professed  itself 
unable,  for  want  of  information,  to  give  any 
opinion  in  the  matter;  and  for  this  reason,  the 
cases  were  not  then  decided.  This  occurred  in 
1830.  In  1835  and  1830,  in  the  cases  of  Clarke, 
Delassus,  and  two  of  Chouteau's  Heirs,  found 
in  8  and  9  Peters,  regulations  for  the  govern- 
ment of  subdelegates  are  admitted  to  have 
existed,  but  not  to  such  an  extent  as  to  control 
the  Lieutenant-Governors  in  regard  to  persons, 
quantity  or  reason,  when  making  concessions, 
and  orders  of  liurvey;  and  such  has  been  the 
doctrine  of  this  court  since  that  time,  so  far  as 
concessions  made  in  Upper  Louisiana  have  been 
adjudged.  These  cases  address  themselves  to  a 
single  consideration;  that  is  to  say,  whether  the 
Lieutenant-Governor's  powers  were  so  limited 
that  the  concessions  then  before  the  court  were 
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void  for  want  of  power;  but  they  do  not  settle 
the  question,  that  the  ^ant  was  a  perfect  title. 
It  is  said  by  the  court  in  the  case  of  Chouteau's 
Heirs,  9  Peters,  164:  "It  is  remarkable,  that  if 
we  may  trust  the  best  information  we  have  on 
the  subject,  neither  the  Governor  nor  Intendant- 
General  has  ever  refused  to  perfect  an  incom- 

Slete  title  granted  by  a  deputy -governor  or  sub- 
elegate."  In  point  of  fact,  this  is  certainly 
true.  No  such  refusals  could  take  nlace.  From 
the  parts  of  Upper  Louisiana,  where  grants 
were  made,  to  New  Orleans,  where  the  Intend- 
ant-General  and  Govemor-in-Chief  resided  and 
kept  their  offices,  the  distances  were  so  great, 
and  the  trackless  wilderness  between  so  infested 
with  hostile  Indian  tribes,  that  few  could  apply, 
had  they  possessed  the  means  to  pay  for  perfect- 
ing their  titles.  And,  in  the  next  place,  the 
principal  standard  of  value  was  skins  in  the 
upper  province ;  specie  was  hardly  known  there. 
And  then,  again,  land  was  of  no  material  value 
to  such  a  population,  who  resided  in  villages, 
and  cultivated  patches  within  a  common  fence, 
where  each  inhabitant  had  his  portion  assigned 
by  a  syndic.  But  two  instances  are  known 
to  exist  in  Upper  Louisiana,  where  the  Intend- 
ant was  applied  to  for  a  complete  title,  and 
made  the  same;  one  case  was  that  of  Moses 
Austin  for  a  league  square  at  Mine  H  Breton,  a 
SO  5*]  report  on  *  which  is  found  in  2  Ameri- 
can State  Papers,  678,  and  the  other  perfected 
title  was  made  to  Mr.  Reigh,  in  the  neighbor- 
hood of  St.  Louis. 

The  fact,  therefore,  that  the  intendants-gener- 
ai  and  governors  did  not  refuse  to  make  per- 
fect titles,  is  no  evidence  that  they  had  not  the 
power  to  deal  absolutely  with  concessions 
made  by  subdelegates,  and  to  give  titles  or 
refuse  them,  as  the  Congress  of  the  United 
States  has  done.  Like  Congress,  they  exercised 
the  sovereign  power.  The  concession  before 
us  addresses  itself  to  the  Intendant-General 
and  refers  the  grantee  to  him,  "to  solicit  the 
title  in  due  form,"  as  do,  uniformily,  all  the 
ooncessions  and  orders  of  survey  made  by  lieu- 
tenant governors,  after  the  Indendant  was  re- 
stored to  power.  By  the  eighty-first  article  of 
the  royal  ordinance  providing  for  intendants  of 
New  Spain,  2  White's  Recop.  69,  71,  such  in- 
tendants were  made  the  peculiar  judges  of 
causes  and  questions  arising  in  their  respective 
districts,  relating  to  the  sale,  distribution,  and 
grant  of  royal  lands;  and,  a  dispute  having 
arisen  in  1797,  between  Morales,  Intendant  ad 
interim,  and  Don  G.  de  Lemos,  Governor  of 
Louisiana  respecting  the  exclusive  right  claimed 
by  the  former  to  control  such  grants  (see  Ibid. 
469.  et  seq.),  the  royal  order  of  22d  October, 
1798,  was  issued,  reaffirming  this  eighty-first 
article,  and  declaring  the  powers  of  the  Intend- 
ant to  be  plenary,  and  in  conclusion  of  all 
other  authority,  to  divide  and  grant  all  kinds 
of  lands  belonging  to  the  crown.  Ibid.  246, 
477.  Acting  under  and  by  virtue  of  these  two 
royal  orders  the  Intendant,  Morales,  on  the 
17th  of  July,  1799,  published  his  regulations, 
addressed  to  the  lieutenant-governors,  subdele- 
gates, and  to  the  people  of  the  provinces  of 
Lower  and  Upper  Louisiana,  and  West  Flori- 
da, so  that  those  who  wished  to  obtain  lands 
might  know  in  what  manner  to  ask  for  them, 
and  on  what  conditions  thev  could  be  granted 
ttnd  sold;  "And  especially,"  in  his  own  lan- 
guBge,  "tluU  those  who  sks  in  v^MMuioa 
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without  the  necessary  titles  may  know  the 
steps  they  ought  to  take  to  come  to  an  adjust- 
ment; that  the  commandants  and  subdelegatei 
of  the  intendancy  mav  be  informed  of  what 
they  ought  to  observe."  He  then  states,  that  t 
great  number  of  those  who  have  asked  for  land 
think  themselves  the  legal  owners  of  it;  those 
who  have  obtained  the  first  decree,  by  which  a 
surveyor  is  ordered  to  measure  and  put  them 
in  possession;  others,  after  a  survey  has  been 
made,  have  neglected  to  ask  for  "a  title  to  the 
property";  and  as  like  abuses,  continuing  for  a 
longer  time,  will  augment  the  confusion  and 
disorder  which  will  necessarily  result,  **we  de- 
clare, that  no  one  of  those  who  have  obtained 
said  decrees,  notwithstanding  in  virtue  of 
*them  the  survev  has  taken  place,  and  r*106 
that  they  have  been  put  in  possession,  can  be 
re^rded  as  owners  of  the  land,  until  their  real 
titles  are  delivered  completed,  with  all  the  for- 
malities before  recited."  The  foregoing  is  an 
extract  from  the  eighteenth  article  of  the  regu- 
lations of  July,  1799,  which  regulations  had 
the  force  of  written  law  up  to  the  time  when 
a  change  of  government  took  place.  The  for- 
malities for  completing  a  real  title  are  pre- 
scribed by  the  three  articles  preceding  the 
eighteenth;  the  surveyor  was  bound  to  forward 
to  the  Intendant  a  survey,  and  also  a  copy  of 
the  survey,  or  rather  figurative  plot,  and  a 
certificate  called  a  proces  verbal,  signed  bj 
the  commandant,  or  a  syndic  and  two  neigh- 
bors, together  with  the  surveyor,  declanng 
that  the  survey  was  made  in  their  presence, 
and  corresponded  with  the  facta  stated  in  the 
proces  verbal,  and  on  the  concession,  this 
figurative  plot,  and  the  proces  verbal,  the  com- 
plete title  was  founded ;  a  copy  of  the  plot  and 
proces  verbal  being  attached;  and  which  eri* 
dence  of  title  was  recorded  in  aeveral  depart- 
ments. Such,  in  substance,  was  the  real  title 
completed.  The  necessity  of  a  further  title  thai 
a  mere  loose  order  of  survey,  given  by  con- 
mandants  of  posts  and  lieutenant-governors  and 
placed  in  the  hands  of  the  interested  party,  ii 
too  manifest  for  comment.  Petitions  wne 
written  by  the  party  asking  the  land,  or  sooie 
one  for  Mm;  the  governor  consented,  usually 
by  indorsement  on  the  petition,  and  ordered 
that  the  petitioner  should  have  the  land,  and 
directed  that  it  should  be  surveyed;  the  paper 
was  handed  to  the  petitioner,  who  might  defif- 
er  it  to  the  surveyor,  or  omit  it ;  if  he  presented 
it,  and  the  land  was  laid  off,  then  it  was  the 
surveyor's  duty  to  record  both  the  concessien 
and  plat,  together  with  the  procea  verbal.  Brt 
this  did  not  make  the  party  owner;  withoot 
the  further  act  of  the  king's  defmty — ^the  Ii- 
tendant-General — the  title  still  continued  ia  the 
crown. 

Ab  assumed  in  argument  (and  truly),  l^the 
third  article  of  the  treaty  by  which  Lonisiatt 
was  acquired,  and  by  the  laws  of  nations,  the 
inhabitants  of  the  ceded  territory  were  entitled 
to  be  maintained  and  protected  in  the  fret  a- 
joyment  of  their  property.  But  in  what  prof- 
erty  ?  To  such  an  interest  in  it,  if  land,  as  th^ 
had  when  the  country  changed  owners;  and 
that  interest  being  of  a  character  reqniiiai 
royal  sanction  before  the  Spanish  govenuDcit 
would  recognize  it  as  devesting  the  public  title, 
our  government,  as  the  suocesaor  of  Spain  te 
tha  public  Undi.  gave  the  ■mine  constmetin 
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and  effect  to  concessions  and  orders  of  siiiTe;|r; 
holding,  that  the  title  of  the  king's  domain 
passed  by  treaty  to  the  United  States,  notwith- 
standinff  the  existence  of  such  concessions. 
S07*]  Yet,  to  the  full  extent  of  any  equity  *in 
Um  claimants,  the  government  adopted  means 
to  satisfy  the  claims;  and,  as  the  sovereign 
power  could  not  be  sued  as  legal  owner,  boaras 
of  commissioners  were  created,  with  liberal 
powers,  to  investigate  every  description  of 
ehdms,  and  report  on  them  to  Congress,  for 
the  sanction  of  sovereign  authority;  and  by 
this  means  many  claims  were  confirmed,  the 
legal  title  added,  and  incipient  concessions 
completed  into  perfect  and  conclusive  titles 
against  the  government.  Then,  again,  Con- 
gress provided  that  special  courts  should  be 
organized,  in  which  the  government  might  be 
sued,  in  a  prescribed  form,  and  decrees  be  made 
for  or  against  claimants;  but  no  suit  could  be 
maintained  in  an  ordinary  action  of  ejectment, 
or  for  title  of  any  kind,  on  a  concession  and  an 
order  of  survey,  for  want  of  legal  title  to  sus- 
tain it.  Such  clainmnts  "were  not  regarded 
as  owners  of  land,  until  the  real  title  was  de- 
livered completed,"  in  the  language  of  the 
Spanish  regulation  No.  18.  Had  the  courts  of 
justice  been  allowed  to  hold  otherwise,  and  to 
Interfere  in  the  matter,  and  to  decree  titles  to 
claimants  in  equity,  or  to  enforce  their  claims 
at  law,  and  oust  the  United  States  indirectly 
by  suing  persons  found  on  the  land,  little  or  no 
Docasion  would  have  existed  for  boards,  or 
ipecial  courts,  to  adjudge  respecting  the  valid- 
ity of  claims;  as  the  ordinary  tribunals  could 
buave  settled  all  controversies  under  State  laws 
iedaring  such  claims  cognizable  in  the  State 
courts.  It  was  therefore  nmnifest,  that  claims 
resting  on  the  first  incipient  steps  must  depend 
For  their  sanction  and  completion  upon  the  sov- 
sreign  power;  and  to  this  course  claimants  had 
BO  just  cause  to  object,  as  their  condition  was 
bhe  same  under  the  Spanish  government.  No 
itanding,  therefore,  in  an  ordinary  judicial 
^bunal  has  ever  been  allowed  to  these  claims, 
Lutil  Congress  has  confirmed  them  and  vested 
the  lesal  title  in  the  claimant.  Such,  undoubt- 
edly, IS  the  doctrine  assumed  by  our  legisla- 
tion. To  go  no  further,  the  Act  of  May  26th, 
1824,  allowing  claimants  a  right  to  present  their 
daims  in  a  court  of  justice,  pronounces  on  their 
true  character.  It  declares,  that  the  claim  pre- 
lented  for  adjudication  must  be  such  an  one  as 
might  have  been  perfected  into  a  complete  title 
imaer  and  in  conformity  to  the  laws,  usages, 
snd  customs  of  the  government  under  which 
the  same  originated,  had  the  sovereignty  of  the 
Bountry  not  been  transferred  to  the  United 
States;  and,  by  the  sixth  section,  when  a  decree 
la  had  favorable  to  the  claim,  a  survey  of  the 
land  shall  be  ordered,  and  a  patent  shall  issue 
therefor;  and  by  section  eleventh,  "if  the  de- 
Bree  shall  be  in  the  claimant's  favor,  and  the 
land  has  been  sold  by  the  United  States,  or 
otherwise  disposed  of,  the  interested  party  shall 
be  idlowed  to  enter  an  equal  quantity  of  land 
i08*]  elsewhere."  So,  again,  the  Act  *of 
Inly  9th,  1832,  creating  the  last  board,  directs 
the  commissioners  to  inquire  into  and  examine 
ifl  unconfirmed  claims  previously  filed,  founded 
IB  any  incomplete  grant,  concession,  warrant, 
m  order  of  survey,  issued  by  the  authority  of 
EVanre  or  Spain,  and  to  class  the  same  so  as  to 
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show,  first,  what  elaims,  in  their  opinion, 
would  in  fact  have  been  confirmed  according 
to  the  laws,  usages,  and  customs  of  the  Span- 
ish government  imd  the  practice  of  the  Spanish 
authorities  under  them  "at  New  Orleans"  if 
the  government  under  which  said  (daima  orig- 
inated had  continued  in  Missouri;  and,  sec- 
ond, what  claims,  in  their  opinion,  are  desti- 
tute of  merit  under  such  laws,  usages  and 
customs.  And  by  section  third  it  is  declared, 
that  from  and  after  the  flnsi  report  of  the  com- 
missioners, the  lands  of  the  second  class  shall 
be  subject  to  sale,  the  same  as  other  public 
lands;  and  that  those  of  the  first  class  shall 
continue  to  be  reserved  from  sale,  as  lieretofore. 
From  the  first  act,  passed  in  1806,  up  to  the 
present  time.  Congress  has  never  allowed  to 
these  claims  any  standing  other  than  that  of 
mere  orders  of  survey  and  promises  to  givo 
title;  and  which  promises  addressed  themselves 
to  the  sovereign  power  in  its  political  and  legis- 
lative capacity,  and  #hich  must  act,  before  the 
courts  of  justice  could  interfere  and  protect 
the  claim.  And  so  this  court  has  uniformly 
held.  The  title  of  Cerr6  having  no  standing 
in  court  before  it  was  confirmed,  it  must 
of  necessity  take  date  from  the  confirmation, 
and  cannot  relate  back  so  as  to  overreach  the 
patents  made  in  1826  and  1827. 

The  next  ground  relied  on  to  reverse  the  de- 
cision of  the  Circuit  Court  is,  that  Cerrd's 
claim  was  reserved  from  entry  and  grant  by  the 
Act  of  March  8d,  1811,  providing  for  the  sale  of 
public  lands  and  the  final  adjustment  of  land 
claims.  The  fifth  section  declares  that  back 
lands  to  front  grants  on  the  Mississippi  River, 
etc.,  are  reserved  from  sale;  and  by  section 
sixth  it  is  provided,  that,  until  after  the  deci- 
sion of  Congress  thereon,  no  tract  of  land  shall 
be  offered  for  sale,  the  claim  to  which  has  been, 
in  due  time,  and  according  to  law,  presented  to 
the  register  of  the  land  office  for  the  purpose  of 
being  investigated  b^  the  commissioners  ap- 
pointed for  asoertaimng  the  rights  of  persons 
claiming  lands  in  the  territory  of  Orleans. 
The  einith  section  declares,  that  the  Surveyor- 
General  shall  cause  such  lands  in  the  Louisi- 
ana territory  as  the  President  shall  direct  to  be 
surveyed,  like  other  public  lands;  offices  are 
established  for  their  disposal,  and  it  is  directed 
that  they  shall  be  sold  by  order  of  the  Presi- 
dent. But  from  this  power  to  sell  are  excepted 
section  number  sixteen,  salt  springs,  and  lead 
mines,  with  such  lands  adjoining  thereto  as  the 
President  shall  direct;  and  *then  comes  [*S09 
the  exception  relied  on  for  the  protection  of 
Cerr4's  claim,  to  wit:  "That,  till  after  the  de- 
cision of  Congress  thereon,  no  tract  of  land 
shall  be  offered  for  sale,  the  claim  to  which 
has  been,  in  due  time,  and  aecordinff  to  law, 
presented  to  the  recorder  of  land  titles  in  the 
District  of  Louisiana,  and  filed  in  his  office, 
for  the  purpoee  of  being  investigated  by  the 
commissioners  appointed  for  ascertaining  the 
rights  of  persons  claiming  lands  in  the  territory 
of  Louisiana."    See  Land  Laws,  104. 

That  this  provision  is  an  exception  to  the 
general  powers  conferred  on  the  officers  to  sell, 
is  not  an  open  question;  having  been  so  ad- 
judged by  this  court  in  the  case  of  Stoddard's 
Heirs  v.  Chambers,  reported  in  2  Howard;  and, 
again  at  the  present  term,  in  the  case  of  Bissell 
T.  Penrose,  post,  p.  817.     Nor  is  it  an  open 
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queetion,  that  the  Act  of  February  17,  1818, 
■ec.  3,  re-enacts  and  continues  in  force  the  ex- 
ception as  respects  such  lands.  This  was  also 
decided  by  the  above  cases;  and  that  such  was 
the  opinion  of  Congress  is  manifest  from  the 
third  section  of  the  Act  of  July  0,  1832,  under 
which  the  last  board  acted ;  for  it  declares,  that 
lands  of  the  first  class  shall  be  reserved  from 
sale  "as  heretofore." 

All  these  acts  of  Congress,  with  their  excep- 
tions, address  themselves  especially  to  the  De- 
partment of  Public  Lands,  as  by  tnem  that  de- 
partment must  be  guided.  In  reserving  lands 
from  sale,  it  was  necessary  to  know  where  they 
were  situated,  and  how  far  they  interfered  with 
the  public  surveys.  Either  the  President,  or 
some  other  officer,  must  have  had  the  power  to 
designate  the  lands  as  those  adjoining  to  salt 
springs  and  lead  mines;  or  it  must  have  ap- 
peared in  some  public  office  appertaining  to  the 
Land  Department  what  the  boundaries  of  re- 
served lands  were;  and  if  it  did  not  appear,  no 
notice  of  the  claim  could  be  taken  by  the  sur- 
veyors, nor  by  the  registers  and  receivers  when 
making  sales.  This  was  a  conclusion  that  has 
from  necessity  been  acted  on  at  the  land  offices; 
and  as  Corr6's  claim  was  not  surveyed  before 
the  confirmation  took  place,  no  boundaries  of 
his  tract  could  be  recognized  when  the  public 
surveys  were  made  and  the  lands  sold.  He 
claimed  no  "tract  of  land."  The  laws  refer  to 
specific  tracts  that  are  claimed;  it  is  not  ma- 
terial whether  the  boundaries  are  proper,  and 
according  to  the  concession,  or  the  claim  be  just 
or  otherwise,  so  that  the  tract  claimed  be  cer- 
tain. This  was  also  decided  in  the  cases  just 
cited.  Certainly,  a  mere  floating  claim,  founded 
on  a  concession  that  was  ordered  to  be  located 
by  survey,  and  where  no  survey  or  location  had 
been  made,  was  not  protected  by  the  Act  of 
1811.  An  actual  survey  is  not  indispensable; 
but  boundaries  must  appear,  in  some  form, 
810*]  from  the  notice  of  claim  and  *the  ac- 
companying evidences  filed  with  the  recorder. 
If,  from  these,  the  tract  could  not  be  laid  down 
on  the  township  surveys,  then  the  land  could 
not  be  reserved  from  saJe;  although,  by  the 
concession,  and  by  the  notice,  a  particular  spot 
(as  the  Big  Spring  of  the  Maramee)  was  re- 
ferred to  in  general  terms  as  the  place  where 
the  land  should  lie. 

But  there  is  another  ground  of  defense  that 
would  have  been  conclusive,  even  had  Cerr^'s 
claim  been  surveyed  and  the  survey  filed  with 
the  recorder  in  1806,  accompanying  the  notice 
of  claim.  By  the  second  section  of  the  Con- 
firming Act  of  July  4th,  1836,  it  is  provided, 
that,  "if  it  shall  be  found  that  any  tract  con- 
firmed by  this  act,  or  any  part  thereof,  had 
been  surveyed  and  sold  by  the  United  States, 
this  act  shall  confer  no  title  to  such  lands,  in 
opposition  to  the  rights  acquired  by  such  loca- 
tion or  purchase;  and  the  party  whose  claim  is 
confirmed  by  this  act  shall  be  authorized  to 
enter  a  quantity  of  land  equal  to  the  interfer- 
ence elsewhere." 

Having  seen  that  the  United  States  might 
confirm  the  claim  of  Cerr6,  or  might  refuse  to 
do  so;  and  that  it  took  date  as  a  title  recog- 
nized in  the  judicial  tribunals  from  the  con- 
firming act,  it  follows  that  the  claim  might 
be  confirmed  in  such  part,  and  on  such  con- 
ditions, as  Congress  saw  proper  to  prescribe; 
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and  having  refused  to  confirm  ft  for  laodi 
lying  within  its  boundaries  which  had  been 
previously  sold,  and  the  patents  to  Massej 
and  James  being  of  this  description,  the/ 
are  the  only  le^^  title  to  the  land;  taj, 
therefore,  the  charge  of  the  Circuit  Court  waa 
proper. 

The  survey  of  Cerr4's  tract,  founded  on  the 
confirmation,  was  given  in  evidence,  and  r^- 
ognized  as  part  of  his  title  by  the  Circuit 
Court;  which  circumstance  we  deem  it  proper 
not  to  pass  without  notice.  By  the  Act  oi 
April  26th,  1816,  it  was  provided  that  a  mir- 
veyor  should  be  appointed  of  the  public  lands 
for  the  territories  of  Dlinois  and  Miasouri, 
whose  duty  it  should  be  to  cause  so  much  of 
the  lands  in  said  territories  as  the  President 
shou'd  direct,  to  be  surveyed  and  divided  u 
were  the  public  lands  lying  northwest  of  the 
River  Ohio;  and  the  act  declares  that  "it  shall 
also  be  the  duty  of  the  surveyor  to  cause  to  be 
surveyed  the  lands  in  said  territories,  the  cUdms 
to  which  have  been,  or  hereafter  may  be,  eon- 
firmed  by  any  act  of  Congress,  whicli  have  not 
already  been  surveyed  according  to  law ;  and  he 
shall  transmit  to  the  registers  of  the  land  ofBcea 
in  said  territories,  general  and  particular  plate 
of  all  the  lands  surveyed  or  to  be  surveyed,  and 
shall  also  forward  copies  of  said  plats  to  the 
commissioner  of  the  general  land  office;  and  aU 
the  plats  of  surveys,  and  all  other  papers  and 
documents  pertaining,  *or  which  did  [*S11 
pertain,  to  the  office  of  Surveyor-General  under 
the  Spanish  government  within  the  limits  of 
the  territory  of  Missouri,  etc.,  shall  be  delivered 
to  the  surveyor  appointed  under  this  ad" 
"And  any  plat  of  survey,  duly  certified  by  said 
surveyor,  shall  be  admitted  as  evidence  in  any 
of  the  courts  of  the  United  States,  or  the  ter- 
ritories thereof."  Under  this  authority,  Cerrfi 
claim  was  surveyed,  as  will  better  appear  by 
the  following  certificate  preceding  the  descrip- 
tion of  the  lines: 

"Plat  and  description  of  the  survey  of  atraet 
of  3,528  French  arpents,  equal  to  3,001  aod 
twenty-five  hundredths  English  acres  of  land, 
situated  in  township  thirty -eight  north,  range 
five  west;  and  townships  thirty -seven  and  thir- 
ty-eight north  of  the  base  line,  range  six  weit 
of  the  fifth  principal  meridian,  in  tne  State  of 
Missouri;  executed  from  the  18th  to  the  20th of 
June,  1838,  by  Joseph  C.  Brown,  deputy -ear- 
veyor,  under  instructions  from  the  surveyor  of 
the  public  lands  in  the  States  of  Illinoia  and 
Missoiu*i,  dated  the  6th  of  June,  1838;  it  beiag 
the  one  half  of  7,056  arpents,  or  a  league  squany 
granted  in  two  tracts  of  equid  quantity,  os 
the  8th  of  November,  1700,  to  PiMcaU  L.  OerrC, 
by  Zenon  Trudeau,  Lieutenant-Governor  of  Uie 
Spanish  province  of  Upper  Louisiana;  this 
tract  'to  be  taken  at  the  place  commonly  knowi 
by  the  name  of  the  Great  Source  of  the  Bircr 
Maramee,  at  about  three  hundred  miles  tnm 
its  mouth,  so  as  to  include  the  said  sowta'; 
and  confirmed  to  Pascal  L.  Cerr^  by  the  Aet 
of  Congress  of  the  United  States  approved  os 
the  4th  of  July,  1836,  entitled,  'An  Act  eos- 
firming  claims  to  land  in  the  State  of  MiMOori, 
and  for  other  purposes,'  according  to  the  de 
cision  No.  2  of  the  report  of  the  l^oard  of  Odb- 
raissioners  appointed  by  the  Act  of  Congresatp- 
proved  on  the  0th  of  July,  1832.  entitled,  'Am 
Act  for  the  final  adjustment   of  private  lasJ 
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claims  in  MisROuri/  and  the  Act  of  Congress  ap- 
proved the  2d  of  March,  1833,  supplemental 
thereto." 

The  Surveyor-General  approved  the  survey, 
June  26,  1840.  In  having  the  land  laid  off,  and 
in  approving  the  survey,  he  acted  under  the 
authority  of  Congress,  expressly  conferred  by 
the  Act  of  1816.  Joseph  C.  Brown  testified  that 
he  made  titis  survey,  being  the  same  offered  in 
evidence  above;  that  the  survey  was  made  at 
the  time  stated  on  its  face,  and  was  made  by 
the  witness  at  the  place  known  and  called  "the 
Big  Spring  of  the  Maramee";  that  the  said 
spring  was  on  section  one,  as  marked  and  des 
ignated  on  the  plat  before  him.  The  Big  Spring 
was  a  very  large  body  of  water,  breaking  out 
of  a  high  bluff,  and  made  a  stream  from  the 
spring  itself  of  about  one  hundred  feet  wide, 
and  a  foot  in  depth;  that  witness  made  the  sur- 
vey by  direction,  and  under  the  authority  given 
312*]  to  him  by  *the  Surveyor-General  of  the 
United  States  at  St.  Louis.  Witness  further 
stated,  that  the  survey  was  made  according  to 
Mr.  Cerrd's  directions,  and  in  obedience  to  the 
instructions  given  to  him  by  the  Surveyor-Gen- 
eral; Mr.  Cerr6  made  no  particular  reconnois- 
sance  of  the  ground,  although  personally  pres- 
ent, but  took  the  land  as  it  came;  and  it  was 
made  by  the  surveyor  at  the  particular  place 
indicated,  the  Big  Spring,  as  the  source  of  his 
claim.  Witness  stated  further,  that  the  instruc- 
tions from  the  Surveyor-General  were  printed 
instructions,  of  which  a  copy  is  set  out.  Among 
numerous  and  detailed  instructions  referred  to 
by  the  witness,  there  are  the  following: 

"Information  given  to  you  by  a  claimant  or 
his  agent  relating  to  the  situation  of  a  claim 
will  govern  your  operations,  provided  you  be- 
lieve, from  all  the  circumstances  which  come 
to  your  knowledge,  that  such  information  is 
correct;  and  provided  also  that  it  does  not  con- 
tradict the  papers  with  which  you  may  be  fur- 
nished. The  position  of  any  point  or  place 
ealled  for  in  a  concession,  and  also  of  the  settle- 
ment or  improvement  in  virtue  of  which  a  set- 
tlement claim  is  confirmed,  must  be  stated  in 
your  field  notes.  The  survey  of  claims  which 
are  confirmed  unconditionally,  according  to  a 
former  survey,  will  conform  thereto,  regardless 
of  any  excess  or  deficiency  in  quantity,  pro- 
vided the  old  lines  and  corners  can  be  found 
and  properly  identified;  in  which  event,  the 
old  comers  will  be  run  to,  and  the  true  courses 
and  lengths  of  the  several  lines,  according  to 
operations  will  be  correctly  stated  in  your 
field  notes;  and  if  the  old  lines  and  comers 
cannot  all  be  found,  you  will  conform  to  the 
old  survey,  as  near  as  practicable,  by  rimning 
the  courses  and  distances  called  for,  or  to  the 
intersection  of  the  proper  lines,  as  may  be  re- 

Suired,  making  the  necessary  allowance  for  the 
iiference  in  the  variation  of  the  needle. 
**2,  The  resurveys  of  claims  which  are  con- 
firmed according  to  an  old  survey,  but  are 
restricted  in  quantity,  will  be  surveyed  as 
above  directed  for  those  not  restricted,  except 
that,  if  there  is  any  excess  or  deficiency,  it 
will  be  thrown  off  or  taken  in  a  line  parallel 
to  that  old  line  of  the  survey,  which  the  claim- 
ant may  direct;  or  if  he  fails  or  declines  to 
ffive  directions,  throw  off  the  excess  or  take 
m  the  deficient  quantity  on  the  side  which 
you  think  will  best  promote  his  interest;  be- 
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ing  careful  to  note  all  the  particulars  relating 
thereto  in  your  field  book,  nnd  give  the  positioii 
of  the  old  lines  and  corners  which  ma^  be 
abandoned  because  of  the  excess  or  deficiency 
in  quantity. 

"3.  Claims  which  are  confirmed  according  to 
the  concession,  *and  have  been  legally  [*81S 
surveyed  in  conformity  therewith,  except  as 
to  exactness  in  quantity,  will  be  resurveyed  as 
the  class  of  cases  last  above  mentioned. 

"4.  If  the  survey  heretofore  executed  of  a 
claim  which  is  confirmed  according  to  a  con- 
cession, whether  the  concession  is,  or  is  not, 
special  as  to  locality,  but  is  special  as  to  the  di- 
rection of  the  lines,  the  proportional  length  of 
the  different  sides,  or  the  figure  of  the  survey 
to  be  made  in  virtue  thereof,  does  not  con- 
form to  these  requirements  of  the  concession, 
the  said  survey  will  be  altogether  disregarded, 
except  BO  far  as  it  may  be  useful,  in  cases 
where  the  concession  is  not  special  as  to  local- 
ity, in  identifying  the  situation  of  the  intended 
concession  to  be  confirmed,  unless  the  survey 
was  executed  and  approved  by  the  proper 
Spanish  ofilcer  prior  to  the  transfer  of  the 
country  to  the  United  States;  in  which  event, 
the  survey  will  be  considered  as  evidence  of 
the  changed  intention  of  the  authority  making 
the  concession,  and  will  be  taken  as  a  part 
and  parcel  thereof. 

"5.  Claims  which  are  confirmed  according 
to  special  concessions,  and  which  have  not 
been  surveyed,  you  will  survey  in  strict  accord- 
ance with  the  terms  of  the  concessions;  always 
bearing  in  mind,  that  where  there  are  no  special 
requirements  in  the  concession,  it  was  the  gen- 
eral practice  of  the  government  with  which 
the  claims  originated  to  run  them  either  in 
squares,  or  in  right-angled  parallelograms  of 
one,  five,  ten,  or  some  intermediate  or  greater 
number  of  arpents,  by  forty  or  eighty,  ac- 
cording to  the  size  of  the  tract,  or  double  as 
long  as  wide,  unless  some  other  survey  or  grant 
intervened  and  rendered  a  departure  from  this 
rule  unavoidable;  in  which  case,  the  rule  was 
only  so  far  departed  from  as  was  necessary  to 
get  rid  of  the  interference  with  prior  surveys.** 

Cerr^'s  claim  was  of  the  last  class.  The 
land  was  directed  to  be  surveyed  according  to 
his  directions;  the  surveyor  having  regard  to 
the  last  (and  fifth)  instruction,  with  the  excep- 
tion, that  the  special  spot  called  for  in  the  con- 
cession was  required  to  be  laid  down  and 
noted  in  some  part  of  the  survey.  When  it 
was  made,  and  the  field  notes  returned  to  the 
Surveyor-General's  ofiice,  and  the  description 
and  plat  made  out  in  form  and  approved  bv 
the  Surveyor-General,  it  was  conclusive  evi- 
dence, as  against  the  United  States,  that  the 
land  granted  by  the  confirmation  of  Congress 
was  the  same  described  and  bounded  by  the 
survey;  unless  an  appeal  was  taken  by  either 
party,  or  an  opposing  claimant,  to  the  commis- 
sioner of  the  general  land  oflice.  This  consid- 
eration depends  on  the  fact  that  the  claimant 
and  the  United  States  were  parties  to  the 
^selection  of  the  land;  for,  as  they  [*S14 
agreed  to  the  survey,  they  are  mutually  bound 
and  respectively  estopped  by  it.  But  private 
claimants  of  lands  within  its  boundaries,  whs 
were  no  parties  to  the  survey,  are  not  estopped, 
and  may  controvert  its  conclusiveness,  so  fat 
as  their  claims  interfere  with  the  lands  thai 

109S 


314 


SuvBEiai  OouBT  ov  TBS  Unttid  States. 


1180 


■elected  by  the  partT,  and  which  were  laid  off 
to  him  by  the  United  States.  We  are  not  called 
upon  to  tav,  nor  do  we  wish  to  be  understood 
aa  intimating,  to  what  restroepective  date  the 
oonfirmation  by  Congress  of  land  thus  surveyed 
relates,  so  as  to  overreach  a  claim  by  purchase 
from  the  United  States,  further  than  the  case 
before  us  requires,  which  is,  that  lands  pur- 
chased before  the  Act  of  July  4th,  1836,  was 
passed,  are  protected  against  the  confirmation 
made  hv  that  act. 

For  the  reasons  stated,  we  order  the  judg- 
ment of  the  Circuit  Court  to  be  aflSj-med. 

For  a  more  perfect  understanding  of  the 
manner  in  which  a  complete  title  under  the 
Spanish  eoTemment  was  executed,  the  form  of 
such  a  title,  translated  from  the  Spanish,  is 
hereto  annexed. 

Don  Joan  Ventura  Morales,  Principal  Comp- 
troller of  the  Armies,  Indendant  ad  interim  of 
the  Royal  finances  of  the  Provinces  of  Louis- 
iana and  West  Florida,  Superintendent,  Sub- 
delegate,  Judge  of  the  Admiralty,  of  the 
Royal  Lands  and  Domain,  etc.: 
Whereas  (D.  M.  D.)  an  officer  of  the  militia, 
residing  in  this  dty,  has  appeared  before  this 
tribunu,  petitioning  the  grant  and  title  of  one 
hundred  and  twenty-six  arpents  of  land,  with 
that  front  to  the  Bayou  de  los  Lobos  and  the 
depth  of  forty,  bounded  by  Don  F.  S.  and 
vacant  lands  on  the  Bay  Si.  Loxiis,  provided 
thev  be  of  the  royal  domains,  to  establish  there 
a  plantation  and  cow  pens,  stating  that  he  has 
taken  the  proper  steps  and  showing  that  he  has 
made  the  necessary  provisions  for  establish- 
menta  of  that  kind;  and  having  presented  the 
plat  of  the  royal  surveyor  (Don.  C.  T.),  indica- 
tive and  figurative  of  the  said  one  hundred  and 
twenty-six  arpents  in  front  by  forty  in  depth 
situated  in  the  above  mentioned  place;  and 
having  submitted  the  whole  to  the  fiiMal  of  the 
royal  finances,  and  he  having  made  no  objec- 
tion to  the  demand  of  the  said  D.  M.  D.,  but, 
on  the  contrary,  having  given  an  opinion  in 
hla  favor,  by  an  act,  with  the  advice  of  his 
assessor,  dated  the  26th  instant,  I  have  con- 
eeded  the  said  grant,  and  I  do  order  that  the 
title  be  made.  Accordingly,  using  the  power 
given  to  this  intendancy,  in  the  name  of  the 
ung  our  lord  (whom  God  protect!)  I  do  grant 
SI 5*]  to  the  above  said  D.  M.  D.  *the  above 
mentioned  tract  of  land,  containing  one  hun- 
dred and  twenty -six  arpents  in  front  and  forty 
in  depth,  situated  at  the  place  called  the  Bay 
St.  Iiouis,  fronting  to  the  Bayou  de  los  Lobos, 
and  bounded  by  the  lands  of  Don  F.  S.  and 
vacant  lands,  in  conformity  to  the  points  and 
distances  marked  on  the  plat  and  its  certificate, 
in  which  is  recited  the  measure  appearing  in 
the  docket  of  said  matter  for  record;  out  of 
good-will,  and  without  any  pecuniary  consid- 
eration in  favor  of  the  royal  financier,  I  give 
him  the  whole  and  direct  ownership  to  the  said 
granted  land,  for  him  and  his  successors  in  said 
lands,  with  power  to  him,  the  said  grantee,  to 
dispose  of  the  same  at  his  will;  with  power  to 
take  possession  of  the  same,  and  claim  it  from 
this  intendancy  if  there  is  any  obstacle ;  and  in 
said  land  forthwith  I  place  and  put  him  with- 
out any  damage  to  the  rights  of  third  persons 
who  may  have  a  better  right  to  it;  with  the 

Qualification  and  condition  that  he  (the  said  D. 
L  D.)  to  whom  we  do  tbia  favor^  and  his  buc- 
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cessors,  shall,  as  regards  such  tract  of  land,  ful- 
fill the  obligations  imposed  upon  jiini  by  the 
regulations  and  instructions  made  and  pub- 
lished by  this  intendancy  on  the  17th  of  July, 
1700,  to  wit,  the  third,  fourth,  sixth,  seventh, 
and  ninth  of  said  instructions,  conformably  to 
the  location,  place,  quality,  and  circumstaocei 
of  the  said  granted  land;  whereof  we  sdviie 
him,  that  he  may  know  it  and  not  pretend  to 
be  ignorant  of  it,  under  the  penalties  contem- 
plated in  said  instructions,  with  which  he  shall 
acouaint  himself.  In  virtue  of  which  I  hive 
ordered  these  presents  to  be  drawn  under  my 
hand,  and  sealed  with  the  seal  of  my  arms,  and 
countersigned  by  the  undersigned  notary  of 
the  royal  finances ;  who,  as  well  as  the  principal 
Comptroller's  office,  will  register  it. 

Given  at  New  Orleans,  the  29th  of  May,  1802. 

[L.  S.]        (Signed)       Juan  Ventura  Morales. 

By  order  of  the  Intendant. 

(Signed)  Carlos  Ximenes. 

Registered  the  foregoing  title  from  page  41 
to  43  of  the  book  assigned  for  that  purpose. 
New  Orleans,  20th  May,  1802. 

(Sisned)  Ximenes. 

In  the  principsi  Comptroller's  office  the  fore- 
going title  has  been  registered  in  the  book  as- 
signed for  that  purpose,  at  folio  10.  New 
Orleans,  0th  of  June,  1802. 

(Signed)  Armidea 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and 
Particular  of  the  Province  of  Louisiana,  etc, 
do  certify,  that  in  favor  of,  and  in  presence  of 
*D.  M.  D.,  and  with  the  assistance  of  [*S1I 
the  syndic,  Don  Philip  Sancier,  and  theadjoii- 
ing  neighbor,  has  been  verified,  bounded,  and 
limited,  a  tract  of  land  of  one  hundred  and 
twenty-six  arpents  in  front  to  the  Bayou  de  lot 
Lobos,  with  the  ordinary  depth  of  forty  arpenti, 
measured  with  the  perche  of  the  city  of  Fari% 
of  eighteen  feet  long,  measure  of  the  said  city; 
which  tract  of  land  is  situated  at  the  dImi 
called  the  Bay  of  St.  Louis,  on  the  southern  bank 
of  the  Bayou  de  los  Lobos;  joining  on  the 
north  part  of  the  bank  of  said  bayou;  on  the 
south,  land  granted  to  Don  F.  S.;  and  on  the 
other  sides,  by  vacant  lands  of  the  domain  of 
his  majesty,  by  parallel  lines  running  southeast 
by  south.  Chi  each  limit  has  been  planted  i 
stake  made  of  pine,  driven  into  the  ground  to  i 
depth  of  two  feet;  the  first  implanted  troos 
the  bank  of  the  bayou,  and  the  other  at  the  foei 
of  the  high  land;  at  the  extremity  of  theonfi- 
nary  forty  arpents,  I  have  planted  no  boundary, 
the  soil  being  covered  with  water  and  imprac- 
ticable, as  it  appears  on  the  plan  on  the  otkr 
side,  which  exhibits  the  extent  and  direction  d 
the  limits,  etc.  This  survey  has  been  made  pur- 
suant to  a  decree  of  his  Lordship  the  Intendant- 
General,  dated  the  15th  of  the  month  of  March 
last  past.  In  testimony  whereof,  I  have  d^ 
livered  these  presents,  with  the  foregoing  figan- 
tive  plsui,  the  15th  of  the  month  of  April,  1802. 
Signed,  I  the  present  surveyor,  and  registered 
in  the  Book  C,  No.  3,  fol.  62,  at  No.  1514,  d 
the  operations  of  survey. 

I  do  certify  that  the  present  copy  confonsi 
to  the  originaL  Given  to  the  interested  partj 
to  enable  him  to  proceed  so  aa  to  obtain  tkie 
corresponding  title  of  grant  in  due  form. 

(Signed)  Garloa  Trudeau, 

Surveyor  RgyaL 
Howard  I. 


1U*   eauM   eaiiM   on   to  ba   heard  on   Um 

tranaeript  of  the  record  from  the  Qreuit  Oonrt 
of  the  United  StaUs  for  the  Kstiict  of  Mia- 
•ourl,  and  iraa  argued  bj>  counsal;  on  consider- 
ation whereof,  it  li  now  here  ordered  and  ad- 
judged hj  tUe  court,  that  the  judgment  of  the 
aaJd  Circuit  court  in  thie  eauH  be,  aad  the 
aama  la  hereby  afOrmed,  with  coata. 


S1T*1  •LEWIS  BISSELI^  PlaliiUff  In  Error, 

HART  B.  PSamOSS,  Defeadaut. 

Spaidah  eoDceiaioDS — reservationi — privato  anr- 
vey— aMignee — conflnnatjon  in  name  of  origi- 
nal owner  inurea  to — New  Madrid  certificate, 
location  under,  cannot  prevail  aninat  Span- 
ish eoneeasion  luhaequently  oonnrmad,  upon 
due  notiee  given. 


In  the  CI 

SM.  tbli  o. ,  ._, . _. 

ddea  upresBly,  that  ■  nacrat  mCl  anlocated  con- 
eenlon,  granted  bj  tbe  npanlih  Qoitnor  prior  to 
the  trmnafer  of  Loelitana.  a  prlTile  lurrey  at 
wUch  iQBde  after  tbe  traniler  wai  recocnlied  bj 
the  commUalonere  oppoloted  under  the  Act  or  1805, 
before  wbom  Ibe  claim  waa  flleil,  «u  to  dealEnated 
aad  located  ■■  to  be  raaerred  from  lale  br  Tirtne 
ot  the  Act  of  1811,  and  conMqnentlj  no  New 
Itadrld  cartlfleate  eonld  be  located  npon  It 

Tbe  Act  of  18M.  torblddluB  priTate  eurreri  apon 
tb*  public  landi,  »aa  Impllealr  repealed  b;  tbe 
Act  of  laoB,  which  required  claim— -  —  ■'-  -  -'-* 

The  Act  of  1806  aQtborlwd  tbe 

direct  incb  iDrrej*  ai  tber  micht  deem 

which  K^n  tbem,  therebr,  tbe  power  to  aOapt  buj 

prior  and  prlTste  inrTeTi  whldi  tbe;  mlzht  deem 

laat  and  proper,  for  tbe  parpoea  of  dealsostlan  and 

location. 

Tbe  effect  of  aucb  prlTale  aurreri  waa  not   to 


to  Ble  a  ptat. 


to  Indicate  tbe  tract  which  CooKreii  wi_  _.  — 
apon  at  a  ■nbaeqnent  period.  In  eaaa  It  thought 
procier  to  eon  firm  the  claim. 

"nie  Actot  ISSaconOrmed  thedalme  of  asilineca 
who  bad  proaecnted  them  aa  clalmanta.  and  did  not 
Intend  to  Tcet  tbe  title  lu  the  aiilEnor,  tbe  original 
bolder.    This  court  hai  eo  decided  In  former  caeca. 

The  coDflmiBtlon  bT  the  Act  of  1B36  Ii  egnaltf  ef- 
factoal  In  faror  of  the  claimant,  wbetber  the  coa^ 
ralealonera  recommended  that  the  claim  elioutd  be 
conflnncd  stnernllj,  or  eon  firmed  "according  to 
the  eorrer.  Tbe  onl;  dlSerence  te,  that  In  the 
latter  caee  the  lutTe;  an  Die  li  probablr  conclnelre 

upon   the  BOTBra '    "~' '  '"    — 

—  whilet  In 

•eeond  ae<. 

proTlilon  for  a  ce-locatlon  of  a 


_. _„  _  .. -.  _j  nnlocated  claim 

conflriiied  on  the  report  of  the  commlselonen,  and 

farther  legUlatlon  will  be  ueceuarj  for  eueh  caaee. 

-"■ -,  of  Madiw^T.  Dillon,  4  Howard,  421, 


tit*  Bali  T.  BramellTT  Howard,  449,  and  Joiirdan 
T.  Barrett,  4  Howard,  les,  examined  and  explained. 
The  mere  clrcnmitance  that  iuother  plat,  con- 
taining dlfTerent  land,  wai  upon  tbe  esmp  abeet  of 
paper  which  eontalDed  the  genntne  plat,  and  which 
waa  filed  In  tbe  recorder'a  oOlce,  wae  oot  aufflclcnt 
to  InTalldate  the  claim;  becauae  the  name  of  tbe 
claimant  wae  written  apon  tbe  face  of  the  one  de- 
•eriblna  the  tract  claimed,  and  that  waa  tbe  onlj 
one  before  the  commlaalonera. 

TEIS  cnae  was  brou^t  up  hy  writ  of  error 
from   tlie  C3reult  Court  of  United  State* 
for  the  Diitrict  of  Miaeouri. 

It  waa  one  of  those  land  ease*  which  arose 
fmn  »  conflict  ot  titlo  between  an  old  Spanish 


in  2  Howard,  284,  and  the  aubatanoe  of  them 
need  not  be  repeated  here.  The  following  la  ■ 
list  of  tbem: 


I 

-     I 

rr:-r:vr:vr:qh 

S0lQ***ik9lCl»aUUU»MMM>->HH>->--l-'  g         S 
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sSiiii  I  IS  I  IlisxsSissSs  p 

*It  waa  an  action  of  ajectment  [*llt 
brought  In  thfl  CSreoit  Ormrt  by  Umxj  B.  Pn- 
rose,  the  dafendant  in  error,  wbo  elalmed  undar 
the  Spanish  eoneeasion,  against  Bisaell,  who 
claimed  under  the  New  Madrid  eertlfleata  wbleb 


the  plaintiff  below,  and  then  that  of  the  da- 
fendant. 
The  petition  and  oonoeaaton  were  aa  tollowa, 

"The   sons  of  Vaaquai,  elalmlng  SOO  aipanta 


"To  Don  Oarloe  Dehanlt  I 

QoTemor  of  Uppar  LonlaJan*. 
"Sir,— Benito,  Antoina,  HTpoUta,  Jom^ 
and  Pierre  Vaaquec,  all  of  them  aona  of  Dob 
Benito  Vaaquea,  eapt^n  of  mlUtIa  of  this  town, 
brcTeted  by  His  OatboUe  Uajestf,  fnU  of  an- 
Gdence  In  the  generosity  Mid  bOMToknoa  of 
the  goTemmeat  nndor  whieb  tbay  are  bor^ 
that  yon  will  ba  pleaaed  to  taka  Into  eon* 
"  nafortBBBU  iitnatkn  ia  whiah 
MM 


m  SuPBcua  OODBt  ov  THE  URTmi  &n.m. 


!  one  of  them  wu  written  tbe  nnme  of  the  dalni' 
!  ft&t  at  fu]l  length.  Thia  one  Included  the  Und 
Utne  in  dletreering  circumstaai^ee,  end  uuble  in  controverif ,  and  waa  tbe  tmij  one  eouiidfnd 
to  glre  them  the  neecHarj  education;    there-    by  the  cominiieioneTi. 

tore,  wiehing  to  procure  to  theouelvei,  in  the  On  the  E2d  of  September,  IBIO,  the  boaid  lU- 
eouTM  of  time,  an  independent  existence,  th«;  cided  that  thii  claim  "ought  not  to  be  cob- 
think  of  forming  an  eetabliehment  which  maf    finned." 

one  day  insure  their  welfare.  They  Satt«r  them-  On  the  3d  of  October,  1832,  tbia  claim  ww 
aeWea,  Sir,  that  the  aerrlcea  of  their  father  will  brought  before  another  Board  of  CommiHlaii- 
aaaure  to  them  your  protection,  and  the  good-  ere,  which,  on  the  2d  of  No*«mber,  1833,  pawed 
new  of  your  haul  will  lead  you  to  grant  their   the  following  order: 

demand;  eODsequently,  they  aupplic»te  you  to  "Saturday,  Noremher  2d,  IS31 

grant  to  each  of  them  dght  hundred  arpenta  of  "The  board  met  purauant  to  adjournncnL 
und.  In  superflda, making  altogether  the  quan-  Present,  Lewla  F.  iJnn,  A.  0.  Hamson,  F.  B. 
tlty  of  four  thouaand  arpents,  which  they  wiah    Conway,  Coromiasioners. 

to  take  in  one  or  aeveru  places  of  the  vacant  "'The  sons  of  Vasques,  each  claiming  [*)lt 
lands  of  the  king's  domain.  Favor  which  your  800  arpents  of  land  under  a  concession  froii 
patitionere  presume  to  hope  from  your  justice.    Charles  Dehault  Delassua-     (See  pftge  17.)    Tb 

"St.  Louis,  February  IQth,  IBOO.  board  remark,  that  they  can  see  do  cauae  [or 

"Benito  Vasques,  entertaining  the  Idea  that  the  said  concesiiM 

'Antoine  Vaaquei,  waa  not  issued  at  the  time  it  beara  date,  as  in- 

"^ypollte    Vasques,       timated  in  the  minbtea  of  tbe  former  conunij- 
"Joseph  Vaaques,  sioners. 

"^erre  Vasquas.  "Tha  board  are  unanimously  of  opinion,  tbil 

"St.  Louis  of  Illinoia,  Feb.  17th,  1800.         t^Ia  claim  ou^t  to  be  confirrned  to  the  Mid 

"After  seeing  tbe  precedent  statement,  and  Benito,  Antoine,  Hypolite,  Joaoph  and  Pierre 
the  laudible  motives  which  animaU  the  peti-  Vasque*,  or  their  legal  represenUtivea,  aeeori- 
tionere,  and  considering  that  their  family  is  one   'n?  to  "•  coneeasion. 

of  the  most  ancient  in  this  country,  and  worthy  The  board  adjourned  until  to-morrow,  at  I 
of  all  the  benevolence  of  government,  as  much   o'clock  A.  M.  I^V.  LlM, 

for  their  personal  merit  as  on  account  of  tbe  ^-  ^  2*"^''  w 

■errieea  [of  the]  father  of  the  petitioners,  I  do       ^^,      ,  ,  ^        ^A.  Q  HynSOT. 

grant  t«  said  petitioners,  for  them  and  their  This  cWm  was  confirmed  by  the  Act  of  Cm- 
halrs,  tha  land  which  they  solicit,  if  It  [ia]  not  P^"  of  4th  July,  1830,  and  again  •urvwed  bj 
81»»]  prejudicial  to  'snybodyi  and  the  eur-  the  Umted  SUtes  surveyor  on  the  Sttb  of 
veyor,  Don  Antonio  Soulard,  ahall  put  the  in-  March,  1842,  according  to  the  original  survey  el 
tereated  piuty  in  posaeasion  of  the  quantity  of  M»ckay,  filed  with  the  claim  in  1806.  The  daiM 
land  aaked  for,  in  one  or  two  vacant  places  of  "m  Msignod  by  Tillier  to  a  B.  Penrose,  wk 
the  royal  dom^n,  after  which  he  shall  draw  a  conveyed  it  to  Mary  B.  (the  plwntiff  Wow) 
plat,  which  be  shall  deliver  to  the  interested  "ind  Anna  H.  W.  Penrose,  on  the  ZOtb  of  F* 
parties,  with  his  certificate,  to  serve  them  in   ruary,  1823, 

obtaining  tha  concesaiou  and  title  in  form  from  The  title  of  Biasell,  the  defendant  below,  wai 
tbe    Intendant-Oeneral,  to   whom    alone  corre-    —  foUowi:  ,    .        . 

aponda,   by  royal   order,   the   distributing   and        The    defendant    produced    and    reftd    In  «il- 
granting  all  euaaes  of  lands  of  the  royal  do-  dence — 
main.  Carlos  Dehault  Delassua.  >■  ^  certificate  issued  by  tbe  recmder  of  laii 

"*  t«,.  »™-.i.ti™  T,.ii„.  n.  M,™        titles.    No.    164,    dated    4th    November,    1811. 

"fl*^,ri.^SB7    1MB-  whereby  it  Is  certified,  that,  in  conlormttv  to 

at  Louls^  Ootobar  27,1832.  „     ,        the  provlaione  of  an  act  of  Congresa  of  Hi  d 

On  tha  nth  of  February,  1808,  Benito  February,  1816,  John  Brooks,  or  hU  legal  i^ 
Vasquas,  the  eldest  son,  assigned  his  800  ar-  reacntatjves,  is  entitled  to  locate  70B  arpenta  n 
P^  J?  ^Ji^?P^  l"?"-        ,=-  ,    wy  trf  the  public  lands  of  the  Urritory  ot  Us- 

<te  tha  27th  of  Fabniaiy,  1808,  a  aurwy  and  ,„^^  the  sale  of  which  is  authorised  by  law. 
plat  of  the  land  was  made  by  Jamea  Mackay,  2.  The  location  and  survey  thereof.  No.  tS41. 
locating  it  about  two  milea  northwest  of  St.  m^je  in  March,  1S18,  which  includea  the  Is^ 
Louis,  aa  appeared  hy  the  following  certificate:    j„  controversy 

"I  do  certify,  that  the  aboTe  plat  represents  3.  ^  patent'  certificate,  No.  308,  iamed  h) 
800  arpenU  of  land,  French  measure,  situated  the  recorder  of  land  titles,  17th  Norember,  lat 
In  the  district  of  St.  Lonii,  Louisiana  Territory,  thereby  it  Is  certified,  thrt.  in  pumuanee  of  o 
ai^  surveyed  by  me  at  the  request  of  the  pro-  g^  „f  Congress  passed  the  17thi  of  Febrosij, 
prietor,  who  claims  the  aame  by  virtue  of  a  igij,  ,  locaUon  certiflcaU,  No.  164,  issued  fn* 
BM^isb  grant.  ^    ^  „,   ^      ,     ,^,    „,,^    the   office   of    the   recorder,   in    fa»or   of  Job 

"Given  under  my  band  at  St.  I«ui8,  this  27th  Brooks,  or  Ms  legal  representitivea,  for  7M 
day  of  February,  In  the  year  of  our  Lord  1808.   ,fpenU  of  land,  that  a  location  bad  ben  nadi 

.„      ,     ,  .  ,    „      "James  Mackay.         ^y  the  plat  of  aurvey.  No.  2641,  ud  that  tk 

"Recdved  for  r«»rd,  St.  Ixiuia,  February  27,   ^^  j^i^  Brooke,  or  his  legal  tcpresentatim, 

ISO*.  Antoine  Soulard,        jg  entitled  to  a  patent  for  Qie  aald  trmet,  cm 

"Surveyor-General  Territory  Louisiana.'    taining,  according  to  the   loc«Uon,   003  H-WI 

On  the  2fitb  of  August,  1S06,  Tillier  filed  his   acres,  in  township  4S  north,  rajige  7  east 
claim  before  the  first  Board  of  Commluloners        It  was  admittea  that  the  title  of  John  Broob 
There  were  two  plats  filed,  covering  dilTerent    was  vested  in  the  defendant  below,  by  bc« 
tracts  of  land,  both  of  which  plata  ware  upon    conveyances,   on   the    14th   of    Februaiy,  UN; 
tbe  Mma  aLeat  of  puper:  but  upon  tbe  face  of  and  it  woa  proved  that  ooa  Bndy,  under  rica 
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Uie  defendant  below  acquired  title,  had  his 
S21*]  mansion-house  ^adjacent  to  the  land  in 
controversy,  and  occupied  a  part  thereof  before 
the  year  1824,  and  that  the  same  has  been  ever 
since  occupied;  that  the  defendant  Bissell  ex- 
tended his  improvements  over  the  whole  fifty- 
five  acres  as  early  as  1829  or  1830. 

The  defendant  then  asked  the  following  in- 
structions, which  the  court  refused  to  give,  and 
each  of  them;  to  which  refusal  the  defendant 
by  his  counsel  excepted;  which  instructions 
are  in  the  words  and  figures  following: 

Instructions  Refused. 

1.  That  the  land  sued  for  in  this  action  was 
not  reserved  from  sale  by  the  Act  of  Congress 
of  3d  March,  1811,  in  consequence  of  the  filing 
of  the  claim  of  Rudolph  Tillier,  with  the  con- 
cession to  Benito,  Antoine,  Hypolite,  Joseph, 
and  Pierre  Vasquez,  and  other  documents,  with 
the  recorder  of  land  titles,  as  given  in  evidence 
in  this  case. 

2.  That  the  confirmation  by  the  Board  of 
Commissioners  to  Benito,  Antoine,  Hypolite, 
Joseph,  and  Pierre  Vasquez,  eiven  in  evidence 
in  this  case,  ratified  by  act  of  Confess  of  4th 
July,  1836,  did  not  vest  any  title  in  the  land 
sued  for  in  this  action  in  the  plaintiff. 

3.  That  the  plaintiff  has  shown  no  title  on 
which  she  can  recover  of  the  defendant  the 
land  sued  for  in  this  action,  or  any  part  there- 
of. 

4.  That  the  plaintiff,  if  entitled  to  recover  in 
this  action,  can  recover  only  the  undivided 
tenth  of  so  much  of  the  land  sued  for  as  the  de- 
fendant was  in  possession  of  at  the  com- 
mencement of  this  suit. 

6.  If  the  iury  find  from  the  evidence  that 
Rudolph  Tillier,  under  whom  the  plaintiff  in 
this  case  claims  the  land  in  <niestion,  filed  his 
claim  with  the  recorder  of  land  titles,  and  as  a 
part  of  the  evidence  of  his  claim,  filed  two  plats 
of  the  land  claimed,  one  of  which  plats  would 
unbrace  the  land  now  in  the  defendant's  pos- 
■ession,  and  the  other  would  not  embrace  that 
land,  then  there  is  no  reservation  of  the  land  in 
defendant's  possession  from  sale,  which  would 
prevent  the  location  of  the  land  in  question, 
under  the  certificate  in  favor  of  John  Brooks, 
or  his  legal  representatives. 

0.  That  the  confirmation  of  the  claim  of  Ben- 
ito Vasquez  and  others,  given  in  evidence  by  the 
plaintiff,  being  according  to  the  concession,  is 
in  itself  a  rejection  of  the  survey  made  by 
Mackay,  which  has  been  given  in  evidence;  and 
under  that  confirmation  there  is  no  authority 
for  a  survey  upon  the  land  located  under  the 
eertificate  in  favor  of  John  Brooks,  or  his  legal 
representatives. 

S22*]  *7.  That  the  survey  given  in  evidence 
by  plaintiff,  of  800  arpents,  made  by  Mackay  in 
1806,  being  a  mere  private  survey  made  of  a 
|Murt  of  the  public  domain,  in  violation  of  an  act 
of  Congress  prohibiting  such  survevs  at  that 
time  under  severe  penalties,  is  not  in  law  any 
part  of  the  claim  filed  before  the  recorder  of 
land  titles,  and  cannot  come  in  aid  thereof,  so 
as  to  work  a  reservation  from  sale,  under  the 
Act  of  Congress  of  8d  March,  1811,  of  said  800 
arpenta. 

The  plaintiff  then  asked  the  following  in- 
stmetion,  which  the  court  gave;  to  the  giving 
which  the  defendant,  by  his  counsol,  excepted. 
Which  instinetioB  ia  m  foUowai 
JIJU  ed* 


Instruction  given. 

That  the  land  included  in  the  survey  giTen 
in  evidence,  and  which  was  made  for  Rudolph 
Tillier,  assignee  of  Benito  Vasquez,  on  the 
27th  of  February,  1800,  by  James  Mackay, 
and  which  was  officially  resurveyed  in  eon- 
formity  to  the  Act  of  Congress  of  the  4th  of 
July,  1836,  and  which  resurrey  is  numbered 
3061,  and  was  approved  bj  Joe.  C.  Brown  on 
the  29th  of  March,  1842,  was  reserved  from 
location  and  sale  at  the  time  McNiffht  and 
Brady's  location,  under  a  New  Madrid  daim, 
was  made;  and,  therefore,  the  location  under 
said  claim  is  invalid  as  against  the  title  of  said 
Vasquez,  or  of  those  claiming  through  him  to 
the  extent  that  the  two  claims  cover  the  same 
land,  and  that  the  land  included  by  both  the 
surveys  aforesaid  is  the  land  confirmed  to  Ben- 
ito Vasquez,  or  his  legal  representatives,  by 
the  Act  of  Congress  of  the  4th  of  July,  1836, 
and  that  the  confirmation  operated  as  a  grant 
to  said  Vasquez,  or  his  legal  representauves; 
such  being  the  legal  effect  of  the  acta  of  Con- 
gress, records,  and  title  deeds  given  in  evi- 
dence. 

And  the  defendant  prays  the  court  to  sign 
and  seal  this  his  bill  of  exceptions,  which  is 
done  accordingly.  J.  Catron.    [L.  8.] 

Upon  this  exception  the  case  came  up  to 
this  court. 

It  was  very  elaborately  argued  by  Mr.  Ben- 
ton and  Mr.  Gamble  for  the  plaintiff  in  error, 
with  whom  was  Mr.  Geyer,  and  by  Mr.  Good 
and  Mr.  Ewing  for  the  defendant.  It  is  impos- 
sible to  do  more  than  state  the  points  raised  by 
the  counsel  respectively. 

Those  on  behalf  of  the  plaintiff  in  error  were 
the  following: 

I.  The  report  of  the  late  Board  of  Commis- 
sioners, ratified  by  the  Act  of  the  4th  of  July, 
1836,  is  not  a  confirmation  according  to  either 
of  the  plats  of  survey  filed  by  Rudolph  Tillier, 
under  whom  the  defendant  in  error  claims,  nor 
of  any  survey,  but  ^operates  as  a  grant  [*SSS 
according  to  the  concession  of  4,000  arpents 
of  land,  to  be  located  in  one  or  two  places  of 
the  public  domain. 

1.  The  confirmatory  act  confirms  nothing 
but  the  concession,  the  only  document  men- 
tioned or  referred  to  in  the  decision,  and  there- 
fore it  eannot  be  assumed  that  any  survey,  or 
plat  of  survey,  whatever,  was  adopted.  Mac- 
kay ▼.  Dillon,  4  Howard,  448.  It  is  a  public 
grant,  and  passes  nothing  that  is  not  described 
in  terms,  or  by  specific  reference  to  something 
out  of  it.  Blake  ▼.  Doherty,  6  Wheat.  869; 
Dyer,  350  b,  362  a;  Cro.  Car.  169;  10  Co.  66, 
112  b;  Charles  River  Bridge  ▼.  Warren  Bridge, 
11  Peters,  420. 

2.  The  concession  is  a  floating  warrant  of 
survey,  conferring  no  title  to  any  specific  land, 
and  a  confirmation  in  terms,  according  to  that 
concession,  does  not  give  it  a  special  location 
or  boundaries.  Forbes's  case,  16  Peters,  184; 
Buyck's  case.  Ibid.  216;  OUara's  case.  Ibid. 
276;  Delespine's  case.  Ibid.  819;  Miranda's  case, 
16  Peters,  150,  160;  United  States  v.  King,  8 
Howard,  773;  Mackay  ▼.  Dillon,  4  Howard, 
448. 

3.  If  anything  can  be  resorted  to,  other  than 
the  decision  and  the  concession  to  which  it  re- 
fen^  te  the  purpoaa  ol  datennining  the  legal 
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effect  of  the  grant,  It  must  appear  by  the  tran- 
ecript  laid  before  Congress,  and  that  cannot  be 
contradicted,  altered,  or  varied  by  oral  evi- 
dence. 1  PhU.  Ev.  218,  423;  3  Starkie's  Ev. 
096-997. 

4.  The  particular  survey  mentioned  in  the  in- 
struction ^ven  at  the  trial,  if  in  fact  executed, 
was  prohibited  by  law,  and  is  a  mere  nullity 
(United  States  v.  Hanson,  16  Peters,  196),  and 
was  never  recognized  by  the  recorder  and  com- 
missioners as  the  foundation  of  the  claim,  or  as 
evidence  of  its  location  and  boundaries. 

5.  The  claim,  considered  by  the  recorder  and 
oonunissioners  under  the  act  of  1832,  was  made 
bv  the  original  grantees,  on  the  concession 
alone,  and  the  decision  by  special  reference 
to  Uiat  claim  and  concession  excludes  all  other 
claimants  and  documents.  Go.  Lit.  210  a, 
183  b. 

6.  No  plat  of  survey  was  transmitted  with 
the  transcript,  or  in  any  form  presented  to 
Congress.  The  confirmatory  act,  therefore,  can 
have  reference  only  to  the  face  of  the  con- 
cession, re^rdless  of  any  survey  whatever. 
Maclcay  v.  Dillon,  4  Howard,  448;  McDonogh  v. 
Millaudon,  3  Howard,  693. 

n.  Whatever  land  is  sranted  or  oooflrmed, 
by  the  report  and  act  of  Consress,  is  granted 
or  confirmed  to  the  five  sons  of  Vasquez,  named 
in  the  decision  of  the  commissioners,  or  their 
legal  representatives,  and  not  to  anv  one  of 
them,  and  his  representatives,  in  exclusion  of 
all  the  others. 

S24*]  *1.  The  concession  does  not  contem- 
plate or  authorize  a  severance  of  the  interest  of 
the  grantees,  by  survey  or  otherwise,  by  the 
act  of  one  of  them  or  his  representatives. 

2.  No  survey  for  any  one  of  the  grantees  has 
ever  been  recocnized  by  the  government. 

8.  Every  claim  under  the  concession  in  sev- 
eralty was  rejected  by  the  first  Board  of  Com- 
missioners, and  none  such  was  presented  to, 
ialcen  up,  or  recognized  in  any  form,  under  the 
Act  of  1832. 

4.  The  decision,  as  entered  in  the  transcript, 
and  confirmed  by  Congress,  is  in  terms  in  favor 
of  all  the  original  grantees,  by  name,  accord- 
ing to  the  concession,  and  no  one  of  them  can 
be  excluded  from  the  benefit  of  the  grant,  or 
preferred  in  the  location. 

nL  The  defendant  in  error  is  not  the  legal 
representative  of  Benito  Vasquez,  Jr.,  or  of 
any  of  the  grantees  named  in  the  decision  of 
the  commissioners,  and  acquired  no  title  to  the 
land  sued  for,  by  the  connrmation. 

1.  The  instrument  of  writing  purporting  to 
be  a  transfer  from  Tillier  to  G  B.  Penrose, 
under  which  alone  she  claims,  not  being  a 
deed,  is  inoperative  as  a  conveyance  of  a  free- 
hold estate.  Moss  v.  Anderson,  7  Ma  837; 
McCabe  v.  Hunter's  Heirs,  Ibid.  366. 

2.  That  instrument  is,  in  terms,  a  mere  as- 
signment of  the  interest  of  Tillier  in  the  con- 
eeasion  and  plats  of  survey,  and  does  not  pur- 
port to  convey  lands.  No  interest  in  lands 
passes  by  a  mere  assignment  of  evidences  of 
title.  2  Ham.  221;  Fitshugh  v.  Croghan,  2  J. 
J.  Marsh.  429. 

8.  Taken  as  an  operative  conveyance  of  land, 
the  transfer  does  not  pass  an  estate  of  inherit- 
ance.   Martin  v.  Long,  8  Mo.  391. 

4.  The  transfer,  if  otherwise  unexceptionable, 
tU  mo§t  oony^t  only  such  li^^iti  UU»,  vul 
S0P§ 


interest  as  the  grantee  had  at  the  time;  thi 
title,  if  anv,  afterwards  acquired  by  the  eon- 
Hrmation,  does  not  inure  to  his  grantee.  Me- 
Cracken  v.  Wright,  14  Johns.  103;  Jackson  y. 
Hubble,  1  Cowen,  613;  Jackson  v.  Winslow,  9 
Cowen,  13;  Jackson  v.  Peck,  4  Wend.  300; 
Missouri  Stat.  Rev.  Code,  1825,  p.  217;  Laadii 
et  al.  V.  Perkins,  12  Mo. 

IV.  The  instruction  given  at  the  trial,  "tlMt 
the  land  included  in  the  survey  given  in  evi- 
dence, and  which  was  made  for  Rudolph 
Tillier,  assignee  of  Benito  Vasquez,  on  tiie 
27th  of  February,  1806,  by  James  Mackay,  ud 
which  was  officially  resurveyed  by  survey  No. 
3061,  was  reserved  from  location  and  sale  at 
the  time  the  location  under  the  New  Madrid 
claim  was  made,"  is  erroneous,  because — 

*1.  The  survey  referred  to  was  not  [*81( 
only  private  and  unauthorized,  but  prohibited 
by  positive  law,  and  is  of  no  effect  whatever, 
as  fixing  the  locality  and  boundaries  of  the  eon- 
cession,  or  as  the  foundation  of  a  eUisL 
Garcia  v.  Lee,  12  Peters,  511;  Smith's  case,  10 
Peters,  327;  Wherry's  case.  Ibid.  338;  Jouidsa 
et  al.  V.  Barrett,  4  Howard,  109;  Mackay  ?. 
Dillon,  Ibid.  448. 

2.  The  plat  of  a  private  or  forbidden  vanwf 
is  not  authorized  or  required  to  be  filed  unk 
the  recorder  of  land  titles;  and  beins,  in  tiUi 
case,  both  made  and  filed  contrary  to  law,  is  of 
no  effect  for  any  purpose.  Kerns  ▼.  Swope,  I 
Watts,  75;  Heister  v.  Fortner,  2  Binney,  40; 
Dewitt  V.  Moulton,  5  She  pi.  418;  Blood  v.  Blood, 
23  Pick.  80;  Summer  v.  Rhodes,  14  Conn.  186; 
Mummey  v.  Johnston,  3  A.  K.  Marsh.  220. 

3.  The  concession  containing  no  special  loca- 
tion, and  the  survey  being  an  absolute  nulfi^, 
no  particular  tract  of  land  was  brought  witlm 
the  proviso  of  the  tenth  section  of  the  Act  of 
March,  1811. 

4.  There  were  two  plats  of  survey  filed  it 
the  same  time,  differing  from  each  other,  and, 
nothing  appearing  on  the  record  to  distingniili 
which  of  them  designates  the  land  claimed,  tin 
court  was  not  authorized  to  elect  betwen 
them.    Mackay  v.  Dillon,  4  Howard,  448. 

5.  The  official  survey.  No.  3061,  has  no  ef- 
fect on  the  question  of  reservation. 

6.  What  particular  land  was  embraced  l^ 
the  plats  originally  filed  depended  upon  faeti 
to  be  proved  aliunde,  and  upon  which  the  ides- 
tity  was  to  be  found  by  the  jury,  and  not  I7 
the  court  or  by  the  act  of  the  surveyor. 

7.  The  reservation  of  the  land  included  is 
the  survey  for  Tillier,  in  1806,  if  any  there  wi% 
ceased  before  the  location,  under  which  tlN 
plaintiff  in  error  claims,  was  made. 

V.  If  it  shall  be  held  that  the  location  wta 
made  on  land  within  the  proviso  of  the  tentk 
section  of  the  Act  of  3d  March,  1811,  and  while 
it  was  in  force,  "the  legal  effect  of  the  acts  d 
Congress,  records,  and  title  papers  given  ii 
evidence,"  is  not  to  render  the  location  is- 
valid  as  against  the  confirmation  by  the  Aet 
of  1836. 

1.  The  location,  survey,  and  patent  eertii- 
cates  being  in  other  respects  regular,  vested  a 
John  Brooks,  or  his  le^  representatives,  i 
title  valid  against  the  United  States,  whick  wu 
defeasible  onlv  by  a  confirmation  of  the  eon- 
flicting  claim  auring  the  continuance  of  tke  m- 
ervation.  Barry  v.  Gamble,  3  Howard,  S; 
€>ioddard  t.  Chambers,  2  Howsvd,  317;  V6ah 
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Lwsee  ▼.  Wendell,  5  Wheat.  293;  Bagnell  ▼. 
SS6*]  Brodrick,  18  Peters,  436;  *Strother  ▼. 
Lucas,  6  Peters,  763;  12  lb.  410;  Grignon's 
Lessee  ▼.  Astor,  2  Howard,  319;  Chouteau  ▼. 
Bekhart,  Ibid.  876;  Oarroll  v.  Safford,  8  How- 
ard, 460;  Levi  t.  Thompson,  4  Howard,  17. 

2.  The  reservation,  if  any*  ceased  at  least  as 
early  as  the  26th  of  Iday,  1829,  and  thereby  the 
title  under  the  location  became  indefesisible, 
and  could  not  be  affected  by  legislation  after- 
wards. City  of  New  Orleans  v.  lyArmas,  9 
Peters,  224;  Fletcher  v.  Peck,  6  Cranch,  87; 
Wilkinson  v.  Leland,  2  Peters,  667. 

3.  The  Act  of  the  9th  July,  1832,  has  no  effect 
whatever  on  the  land  of  the  title  under  the  lo- 
cation. Having  no  retrospective  operation  upon 
anv  vested  interest,  it  cannot  defeat  a  title  in- 
defeasible when  it  was  passed. 

4.  Neither  the  claim  of  Tillier,  nor  of  any 
other  person,  to  the  particular  land  described 
in  either  of  the  surveys,  was  presented,  con- 
sidered or  reported  upon,  under  the  Act  of 
1882,  and  conseauently  there  was  no  reserva- 
tion of  that  land  created,  revived,  or  continued 
by  that  act. 

6.  The  confirmation  by  the  Act  of  1836  does 
not  relate  to  anv  antecedent  period,  so  as  to 
orerreach  a  title  before  valid  against  the  United 
States.  Jackson  v.  Bard,  4  Johns.  230;  Heath 
▼.  Roes,  12  lb.  140;  Strother  v.  Lucas,  12 
Peters,  410;  Chouteau  v.  Eckhart,  2  Howard, 
876;  Les  Bois  v.  Bramell,  4  lb.  449. 

6.  There  was  no  confirmation  of  the  claim 
of  Tillier,  or  of  any  other  person,  for  the  land 
described  in  either  of  the  plats  filed  in  1806. 

7.  The  confirmation  to  the  five  sons  of  Vas- 
quez,  "according  to  the  concession,"  has  no 
Mfect  whatever  upon  the  land  previously  lo- 
cated, or  the  title  under  the  location. 

8.  The  survey  No.  3061  is  not  in  eonformity 
with  the  confirmation,  and,  to  the  extent  of 
its  interference  with  the  previous  location,  is 
▼old. 

VI.  The  second  section  of  the  Act  of  Con- 
gress of  the  4th  July,  1836,  confirms  the  title 
under  the  location,  survey,  and  patent  certifi- 
cate, as  against  any  confirmation,  notwith- 
•tandine  any  previous  reservation  of  the  land 
from  sale. 

1.  It  does  not  enlaroe,  but  restrains  and  lim- 
its, the  operation  of  the  first  section,  by  a  con- 
dition annexed  to  the  confirmation. 

2.  Its  object  is  to  affirm  locations  and  sales, 
which,  on  account  of  some  infirmity,  needed, 
or  were  supposed  to  reouire,  legislative  aid,  not 
those  which,  being  valid  and  regular,  needed 
no  affirmance.  Jackson  v.  Clanc,  1  Peters, 
635. 

8.  The  defects  and  irregularities  intended  to 
827*]  be  cured  are  ^common  to  both  loca- 
tions and  sales,  and  which,  if  not  cured,  it 
was  supposed  mi^t  give  priority  to  the  con- 
firmations. 

4.  The  confirmations  are  in  conflict  with  the 
titles  under  locations  or  sales,  only  when  the 
lands  located  or  sold  are  reserved  from  sale  by 
reason  of  the  filing  of  the  claim  confirmed,  in 
due  time  and  according  to  law. 

5.  No  titles  under  locations  or  sales  are  pro- 
teeted,  if  none  are  protected  but  those  made  on 
laads  not  reserved,  which  is  to  render  the  sec- 
ond section  of  the  Act  of  4th  July,  1886, 
mporfluous  and  insigniflftant;  lor  tuoh  titlaa 


need  no  legislative  aid,  as  against  a  confirma- 
tion. 8  Co.  274e;  Fletcher  v.  Peck,  8  Cranch, 
87;  aty  of  New  Orleans  ▼.  lyArmas,  9  Peters, 
224. 

The  counsel  for  the  defendant  in  error  con- 
sidered the  case  of  Stoddard  v.  Chambers,  8 
Howard,  284,  as  ruling  all  the  points  involved 
in  the  present  case.  Nevertheless,  as  it  had 
been  brought  up  and  argued  as  new  matter  not 
included  within  the  decision  of  the  court  in 
that  case,  they  would  consider  it  as  such,  and 
therefore  presented  the  following  points: 

The  plaintiff  in  error  derives  his  title  by 
rcffular  transmission  under  a  New  Madrid  cer* 
tificate,  which  was  located  in  March,  1818,  oo 
the  land  in  controversy.  A  ''patent  certifi- 
cate" was  issued  to  him  on  the  17th  of  Novem- 
ber, 1822,  but  no  patent.  He  has  had  posses- 
sion since  1829.  His  rights,  if  any  he  be 
adjudged  to  have,  were  conferred  by  the  Act 
of  17tn  of  February,  1816,  known  as  the  New 
Madrid  Act.  In  virtue  of  this  act  he  was  au- 
thorized to  locate  his  certificate  on  any  of  the 
public  lands  of  the  territory  of  Missouri,  the 
sale  of  which  was,  at  the  time  of  such  location, 
authorized  by  law. 

let.  In  support  of  the  claim  as  shown  by  the 
defendant  in  error,  we  shall  rely  on  the  Treaty 
of  1803,  in  virtue  of  which  the  Missouri  Terri- 
tory was  acouired;  the  Act  of  Congress  of  2d 
of  March,  1806;  the  Act  of  the  16th  of  Febm- 
ary,  1811,  ch.  81,  sec.  10;  the  Act  of  the  3d  of 
March,  1811,  see.  10;  and  also  the  Act  of  the 
17th  of  February,  1818;  all  of  which,  we  shall 
contend,  recognized  the  validity  of  the  plain- 
tiff's cl^m,  and  operated  as  a  reservation  there- 
of from  any  disposition  or  sale  by  the  United 
States  prior  to  the  passage  of  the  Act  of  the 
26th  of  May,  1824.  We  shall  cite  the  opinion 
of  this  court  in  4  Peters,  612,  repeated  in  10 
Peters,  830,  and  the  case  of  Strother  v.  Lucas, 
12  Peters,  436,  to  show  the  nature  of  the 
plaintiff's  claim,  and  his  right  to  a  recognition 
and  a  confirmation  of  that  claim  by  the  United 
States.  We  shall  rely  upon  the  authority  of 
these  cases  to  show  that  the  claim  was,  at 
least,  an  equitable  right,  which,  under  the  Span- 
ish government,  must  have  been  *per-  [*828 
fected;  the  United  States  are  bound  by  every 
consideration  which  could  operate  upon  the 
government  of  Spain,  to  perfect  this  right. 

2d.  We  shall  contend  that  there  has  been  no 
forfeiture  of  this  claim,  by  virtue  of  the  Act  of 
the  26th  of  April,  1804,  or  that  of  1807,  or  by 
any  act  subsequent  thereto,  and  having  refer- 
ence to  the  same  subject;  that  these  acU  never 
were  in  faet  intended  to  operate  as  a  penalty  or 
forfeiture,  but  were  merelv  precautionary  and 
provisional.  We  shall  further  contend  that  the 
position  of  the  plaintiff  la  not  more  unfavor- 
able than  that  of  the  pre-emptioner,  who,  al- 
though a  trespasser  upon  the  pubUe  domain, 
has  yet  been  recoffnized  br  the  State  authori- 
ties and  by  the  United  States  as  having  a  claim 
in  virtue  of  his  pre-emption,  which  could  not 
be  defeated  by  a  New  IfiMlrid  certificate  and 
location,  or  even  by  a  patent  issued  thereon. 
Rector  ▼.  Weleh,  1  Mo.  288;  Opinion  of  At- 
torney-General, TRrt,  in  a  letter  to  the  Secre- 
tary of  the  TreuuiT,  dated  27th  January,  1821 1 
and  the  Act  of  2d  March,  1831,  in  reference  to, 
and  embodying  the  opiidon  of  the  Attomey- 
Oeneral  on  this  subject. 

8d.  Ttei  Iho  offaet  ol  Iho  Aet  of  tha  2atb  ot 
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May,  1824,  and  the  Act  in  reyival  thereof, 
passed  24th  May,  1828,  was  not  to  devest  the 
title  of  the  plaintiff  so  as  to  exclude  it  from  the 
operation  of  the  Revival  Act  of  the  0th  of  July, 
1832,  and  that  that  act  must  be  regarded  as  a 
wai/er  of  all  penalties  and  forfeitures,  if  any 
such  were  ever  designed  by  the  United  States 
to  attach  to  claims  like  the  one  in  question. 
There  were  hundreds  of  thousands  of  acres  of 
land  claimed  by  no  higher  title  than  that  of  a 
concession  and  mere  order  of  survey;  and  yet 
there  is  no  case  of  forfeiture  on  record.  Soul- 
ard  Letter,  State  Papers,  Miscellaneous,  Vol. 
I.  p.  405. 

4th.  That  this  case  differs  from  Smith's  case, 
reported  in  10  Peters,  327;  also  from  that  of 
Mackay,  as  reported  in  Barry  v.  Gamble,  3 
Howard,  32;  and  still  further  from  that  of 
Lcs  Bois  V.  Bramell,  4  Howard,  466. 

The  claim  of  the  plaintiff  could  not  be  de- 
feated by  any  act  of  legislation,  without  a  dis- 
regard of  the  Treaty  of  1803,  and  a  direct  denial 
of  the  equitable  obligation  imposed  by  the  acts 
of  Congress  already  cited,  and  which  obliga- 
tion has  been  repeatedly  recognized  by  the 
agents  of  the  United  States,  who,  having  as- 
sumed the  trust  existing  between  the  govern- 
ment of  Spain  and  the  party  under  whom  the 
plaintiff  claims,  could  not  defeat  that  trust  by 
conditions  imposed  by  them  subsequent  to  the 
transfer  of  said  truat.  Analogies  from  the  law 
of  England  will  be  cited  to  sustain  this  view, 
as  also  the  opinion  of  this  court  in  the  case  of 
Pereheman,  7  Peters,  00. 

829*]  *6th.  That  the  Act  of  the  0th  of  July, 
1832,  embraced  this  claim;  its  existence  was 
thereby  recognized,  and  the  right  to  a  confirma- 
tion of  it  clearly  implied;  that  the  confirma- 
tion bv  the  Board  of  Commissioners,  on  the  2d 
day  of  November,  1833,  and  which  was  approved 
and  made  conclusive  by  the  Act  of  the  4th  of 
July,  1836,  completes  the  title  of  the  defendant 
in  error;  and  that  no  one  claiming  the  land  in 
question  from  the  United  States,  by  virtue  of 
any  sale  or  grant  made  by  them  subsequent  to 
the  location  and  survey  by  Tillier  in  1800,  can 
hold  said  lands  as  against  the  legal  representa- 
tives of  the  Spanish  grantee.  Opinion  of  the 
court  in  the  case  of  Stoddard  v.  Chambers,  2 
Howard,  284,  and  the  authorities  therein  cited. 

The  title  of  the  plaintiff  in  error  cannot,  we 
think,  be  shown  to  be  entitled  to  the  serious 
consideration  of  this  court — 

1st.  Because  the  certificate  and  location  in 
virtue  of  which  he  claims  conferred  no  right: 
the  location  was  on  lands,  the  sale  of  which 
was  not  at  the  time  authorized  by  law;  and  it 
was  therefore  absolutely  void.  Opinions  of  At- 
torney-General, Wirt,  October  10,  1825;  Opin- 
ions, etc..  Vol.  n.  p.  25,  reference  to  letters 
of  Secretarr  Crawford,  June  10th,  1818;  of  Mr. 
Wirt,  October  22,  1828;  and  of  Mr.  Butler,  At- 
tomeT -General,  August  8th,  1838;  Stoddaid-v 
Ghambers,  and  the  authorities  therein  dted,  2 
Howard,  284. 

2d.  The  location,  having  been  on  lands  the 
sale  of  which  was  not  authorized  bv  law,  was 
not  only  void,  but  could  not  be  revived  except 
by  special  act  of  legislation,  the  same  as  in  the 
ease  of  a  location  of  a  new  Madrid  certificate 
upon  lands  claimed  by  a  pre-emptioner.  Letter 
of  Mr.  Wirt,  Attorney-General,  to  Secretary 
Cnwford,  June  19th,  1820;  also,  letter  from 
llOQ 


same  to  same,  under  date  of  the  22d  June,  on 
the  same  subject;  the  Act  of  April  26,  1822; 
and  also  Act  of  2d  March,  1831. 

There  was  no  act  of  Congress  subsequent  to 
the  26th  of  Ma^,  1820,  and  before  the  0th  of 
July,  1832,  giving  the  plaintiff  in  error  the 
right  to  re-locate  his  certificate;  and  if  there 
had  been,  we  should  not  be  willing  to  admit 
that  a  location  thus  made  upon  the  land  io 
question,  although  protected  by  a  patent,  could 
prevail  against  the  Spanish  grant;  but  there 
being  no  such  location  or  patent,  we  contend 
that  the  New  Madrid  locator,  notwithstanding 
the  land  in  question  should  be  regarded  as  pub 
lie  land  during  the  interval  mentioned,  is  in 
no  better  condition  in  regard  to  said  land  than 
he  was  prior  to  said  interval.  His  location  was 
void  in  its  inception ;  nothing  less  than  a  special 
act  of  Congress  could  revive  and  make  it  avail- 
able. To  contend,  as  we  understand  the  plain- 
tiff in  error  will,  that,  ^although  the  [*330 
New  Madrid  certificate  was  originally  located 
on  land  at  the  time  not  authorized  to  be  idd, 
yet  it  became  public  land  in  the  interval  be- 
tween the  26th  of  May,  1820,  and  the  0th  of 
July,  1832,  and  was  therefore  subject  to  bii 
claim,  as  it  were,  by  relation  back  to  1818,  when 
his  claim  was  first  located,  is,  we  think,  an  as- 
sumption not  less  unreasonable  than  it  would 
be  to  contend  that  location  under  a  New  Madrid 
certificate  on  mineral  lands  or  school  lands  spe- 
cially reserved  from  sale  at  the  time,  but  subse- 
quently authorized  to  be  sold,  would  be  held 
good,  and  entitle  the  party  to  a  patent,  even  as 
against  the  United  States.  It  cannot  be  sup- 
posed that  this  court  would  countenance  such 
a  doctrine  as  this;  and  yet  it  is  not,  as  we 
think,  less  worthy  of  their  serious  consideratios 
than  the  position  assumed  in  this  doctrine  of 
relation  so  earnestly  insisted  on  by  the  plaintiff 
in  error. 

It  will,  we  presume,  be  contended,  that  the 
confirmation,  '"according  to  the  concession,'' 
shall  be  construed  to  mean  a  confirmation,  sot 
of  800  arpents  to  Benito  Vasquez,  or  his  legal 
representatives,  but  a  confirmation  of  4,000  in 
common  to  all  the  brothers.  The  procecdingi 
from  1806  to  1833,  by  the  Board  of  Commis- 
sioners, and  which  are  in  evidence,  show  con- 
clusively that  such  was  not  and  could  not  have 
been  the  design  of  the  board  who  confirmed  the 
claim;  but  the  testimony  of  Conway,  one  of 
the  board  who  confirmed  said  claim,  frees  this 
question  from  all  doubt.  His  testimony  ex- 
plains what  otherwise  might  admit  of  dispute. 
It  shows  that  there  was  but  one  plat  before  the 
board;  they  took  proof  as  to  that  plat;  the? 
were  satisfied  therewith.  Its  not  being  referred 
to  in  the  tabular  statement  made  out  by  the 
clerk  of  the  board  is  likewise  satisfactorily  ex- 
plained by  the  testimony  of  Conway,  one  of 
the  commissioners  by  whom  this  claim  was  eoo- 
firmed.  To  show  the  manner  of  proceediof  i> 
this  and  like  cases,  we  refer  to  the  cases  of 
Gabriel  Cerr6,  6  American  State  Papers,  821; 
St.  Gemme  Beauvais;  Ibid.  744;  Raphaol  St 
Gemme  and  others,  Ibid.  746;  Thomsu  Maddii, 
Ibid.  747;  Joseph  Morin,  Ilnd.  810;  Hma 
Williams,  Ibid.  820;  Charles  Fremon  Delaarisre 
and  Louis  Laboaume,  Ibid.  822;  James  Ri^- 
ardson.  Ibid.  823;  Pierre  Detor,  Ibid.  flE4; 
Louis  Bissonet,  Ibid.  828;  Thomas  Gaulke,  W 
931,  Augusts  Chateau,  Ibid.  834. 
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Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Missouri.  The  case  helow 
was  an  action  of  ejectment  by  the  plaintiff  (the 
defendant  here),  to  recover  against  the  defend- 
ant a  moiety  of  a  tract  of  land  in  the  township 
of  St.  Louis,  and  in  which  she  obtained  a  ver- 
dict and  judgment. 

381*]  *The  title  of  the  plaintiff  was  derived 
from  a  confirmed  Spanish  concession,  under 
the  Act  of  June  30,  1836;  of  the  defendant, 
from  a  location  of  a  New  Madrid  certificate, 
under  the  Act  of  February  17,  1816.  Both 
rest  upon  acts  of  Congress;  and  the  question  is 
which  has  the  elder  or  better  title. 

We  shall,  therefore,  lay  out  of  view,  in  pro- 
ceeding to  the  examination  of  the  case,  a  class 
of  cases  referred  to  on  the  argument,  founded 
on  these  Spanish  claims,  which  were  prosecuted 
under  the  Act  of  May  26,  1824,  and  which  un- 
derwent very  elaborate  discussions,  both  at  the 
bar  and  by  the  court.  United  States  v.  Arre- 
dondo  et  al.  6  Peters,  601;  Soulard  et  al.  v. 
United  SUtes.  4  lb.  511;  Smith  v.  The  Same, 

10  lb.  326;  United  States  v.  Clarke,  8  lb.  436. 
That  act  empowered  the  District  Court,  upon 

which  original  jurisdiction  was  conferred,  to 
hear  and  determine  these  claims  according  to 
the  stipulations  of  the  Treaty  of  1803,  the  law 
of  nations,  and  the  laws  and  ordinances  of  the 
Spanish  government,  and  in  conformity  with 
the  principles  of  justice. 

The  inquiry  there  was  not  into  the  legal  title, 
but  into  the  equitable  right  under  the  treaty, 
with  a  view  to  a  confirmation  of  these  imper- 
fect grants,  if  entitled  to  confirmation  accord- 
ing to  Spanish  law,  so  that  the  grantee  might 
be  clothed  with  the  legal  estate. 

The  inquirv  was  diflicult  and  embarrassing, 
on  account  of  the  scanty  and  imperfect  materi- 
als within  the  reach  of  the  courts  from  which 
to  collect  Spanish  laws  and  ordinances,  as  they 
consisted  of  royal  orders,  orders  of  the  local 
governors,  and  also  of  the  usages  and  customs 
of  the  provinces,  which  were  not  readily  acces- 
aible  to  the  profession  or  the  courts  in  this 
country. 

The  case  before  us  depends  upon  the  con- 
struction of  our  own  acts  of  Congress,  disem- 
barrassed from  any  inquiries  into  the  origin  of 
these  grants,  or  into  the  riehts  and  prii^ples 
upon  which  they  were  founded,  or  which  made 
it  the  duty  of  the  government  under  the  treaty 
to  acknowledge  them.  Inquiries  of  this  kind 
were  closed  on  the  confirmation  of  the  grant  by 
the  Act  of  1836.  The  title  then  became  com- 
plete. It  became  an  American,  not  a  Spanish 
title. 

One  of  the  principal  questions  arising  under 
these  acts  of  Congress,  and,  indeed,  in  our  judg- 
ment, every  material  question  presented  here, 
was  either  directly  or  by  necessary  implication 
involved  in  the  decision  of  the  case  of  Stoddard 
T.  Chambers,  heretofore  decided  by  this  court 
•Dd  reported  in  2  Howard,  284. 

The  plaintiff  there  claimed  under  a  Spanish 
concession,  confirmed  by  the  Act  of  1836;  the 
SSS*]  defendant,  under  a  location  by  ^virtue 
of  a  New  Madrid  certificate,  in  pursuance  of 
the  Act  of  1815.  The  defendant  and  those 
nnder  whom  he  claimed  had  been  in  possession 
linee  1819.    The  Spanish  concession  waa,  like| 
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the    one    before    na,    general    and    unlocated, 
except  by  a  private  survey  in  January,  1806. 

The  court  decided  that  the  plaintiff,  deriving 
title  under  the  confirmed  claim,  held  the  better 
title,  on  the  ground,  that  in  1816,  when  the 
Sem  Madrid  certificate  was  located  upon  the 
premises  in  question,  the  tract  was  reserved 
from  sale  or  private  entry  by  virtue  of  the  tenth 
section  of  the  Act  of  1811,  and  being  thus  re- 
served, the  location  was  void;  and,  further, 
that  it  was  not  within  the  protection  of  the 
second  section  of  the  Act  of  1836,  confirmins 
Spanish  srants,  as  the  locations  there  referred 
to  were  locations  made  in  pursuance  of  some 
law  of  the  United  States;  that,  in  the  case  be- 
fore the  court,  it  was  made  against  law. 

In  the  case  before  us,  the  Spanish  concession 
was  made  to  the  five  sons  of  Benito  Vasouez, 
for  eight  hundred  arpents  each,  to  be  laia  off 
in  one  or  two  places  of  the  vacant  domain.  The 
grant  was  made  February  16,  1800. 

The  eldest  son  (Benito)  conveyed  his  interest 
in  the  concession  to  Rodolph  Tillier,  11th  Feb* 
ruary,  1806.  The  latter  located  it,  by  procur- 
ing a  private  survey,  the  27th  of  the  sama 
month. 

The  time  when  the  claim  was  filed  in  the 
recorder's  oflfice  at  St.  Louis,  under  the  Act  of 
1805,  does  not  appear;  but  it  must  have  been 
before  the  25th  of  August,  1806,  as  we  find  the 
evidence  of  the  claim  presented  to  the  Board  of 
Commissioners  on  that  day,  including  the 
grant,  the  survey,  and  other  proof  going  to 
establish  it. 

The  tenth  section  of  the  Act  of  1811  (2  Stat 
at  Large,  665)  provided  that,  till  after  the  de- 
cision of  Congress  thereon,  no  tract  of  land 
shall  be  offered  for  sale,  the  claim  to  which  has 
been  in  due  time,  and  according  to  law,  pre- 
sented to  the  recorder  of  land  titles  in  Louisi- 
ana, and  filed  in  his  office,  for  the  purpose  of 
being  investigated  by  the  commissioners,  etc. 

The  argument  against  the  application  of  the 
clause  to  the  claim  before  us  is,  that  the  con- 
cession to  Vasquez,  being  general  and  unloca- 
ted, giving  a  right  to  the  eight  hundred  arpents, 
in  no  particular  part  or  parcel  of  land  in  the 
public  domain,  but  in  any  and  every  part,  and 
the  private  survey  designating  and  locating  the 
tract  being  a  nullity,  and  to  he  disregarded,  the 
premises  in  question  were  not,  and  could  not 
have  been,  reserved  from  sale  by  the  filing  of 
this  vagrant  claim;  and  hence  were  open  to 
location  under  the  New  Madrid  certificate  in 
1816,  at  the  date  of  the  entry. 

*Now,  the  Spanish  concession  to  [*88S 
Mordecai  Bell,  in  Stoddard  v.  Chambers,  under 
which  the  plaintiff  derived  title,  was  of  a  sim- 
ilar character:  the  private  survey,  therefore, 
must  have  been  regarded  as  having  designated 
and  located  the  tract,  so  far  as  to  give  effect 
and  operation  to  the  reservation  of  it  from  sale. 

It  is  only  upon  this  ground  thst  the  case  can 
be  upheld.  Otherwise,  the  location  of  the  New 
Madrid  certificate  was  made  in  pursuance  of 
law,  and  the  defendant  under  it  held  the 
better  title.  The  tract  was  not  covered  by  any 
claim,  within  the  contemplation  of  the  Act  of 
1811.  To  give  effect  to  it,  the  claim  must  des- 
ignate the  particular  tract. 

But  if  this  question  were  an  open  one,  and 
to  be  decided  the  first  time  by  the  court,  we 
should  feel  ourselves  obliged  to  re-afiirm   the 
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same  conclusion  which  we  have  supposed  nec- 
essarily involved  in  the  case  already  mentioned. 

The  Act  of  1805,  sec.  4  (2  Stat,  at  Large, 
326),  provided,  that  a  plat  of  the  tracts  claimed 
should  accompany  the  written  notice  of  the 
elaim  directed  to  be  filed  in  the  office  of  the 
recorder. 

The  Act  of  20th  Fehruarv,  1806  (2  Stat,  at 
Large,  352),  repealed  this  clause,  and  extended 
the  powers  of  the  Surveyor-General  over  the 
public  lands  in  Louisiana,  making  it  his  duty 
to  appoint  deputy-surveyors,  etc.,  and  the  com- 
missioners were  authorized  to  direct  such  sur- 
veys of  the  claims  presented  as  they  might 
deem  necessary  for  the  purpose  of  their  de- 
cision— the  survey  to  be  at  the  expense  of  the 
claimant. 

The  act  also  declared,  that  every  such  sur- 
vey, as  well  as  every  other  survey,  by  whatever 
authority  theretofore  made,  should  be  held 
and  considered  a  private  survey  only;  and  that 
all  the  tracts  of  land,  the  titles  to  which  might 
be  ultimately  confirmed  by  Congress,  should, 
prior  to  the  issuing  of  the  patents,  be  reeur- 
veyed,  if  Judged  necessary,  under  the  authority 
of  the  Surveyor-General,  at  the  expense  of  the 
parties.  Sec.  3. 

The  Act  of  March  26,  1804  (2  Stat,  at  Large, 
283),  forbade  settlements  on  the  public  lands 
within  the  territory  of  Louisiana;  and  also 
surveys,  or  any  and  every  attempt  to  survey,  or 
designate  boundaries,  by  marking  trees  or  other- 
wise, declaring,  at  the  same  time,  the  act  an 
offense  punishable  by  fine  or  imprisonment. 
Sec.  14. 

The  Act  of  1805,  as  we  have  seen,  required 
the  claimant  to  accompany  the  claim  filedf  with 
a  plat  of  the  tnust. 

It  is  apparent,  therefore,  unless  this  act  oper- 
ated as  a  modification,  by  implication,  of  the  re- 
striction in  the  Act  of  1804  in  respect  to  surveys, 
the  benefits  under  it  would  be  limited  to  the 
884*]  single  class  *of  claimants,  who  had  hap- 
pened to  procure  surveys  of  their  tracts  by  a 
Spanish  officer  prior  to  the  cession  under  the 
treaty.  Whether  it  had  this  effect,  or  not,  is  at 
this  day  a  matter  of  no  particular  importance;  it 
is  certain,  that  such  was  the  practical  construc- 
tion given  to  the  act  at  the  time;  as  we  find  that 
numerous  surveys  of  the  tracts  claimed  were 
made  after  the  passage  of  the  Act  of  1805,  and 
before  that  of  1806  dispensing  with  the  plat. 
This  construction  was  also  recognized  by  the 
government,  and  the  surveys  directed  to  be 
regarded  by  the  commissioners  in  their  pro- 
ceedings, as  affording  a  sufficient  designation 
of  the  tract  claimed  under  the  concession. 

In  the  instructions  of  the  Secretary  of  the 
Treasury  to  the  board,  under  date  of  March 
25,  1806,  one  month  after  the  passage  of  the 
act,  he  observed  (speaking  of  the  authority  con- 
ferred on  the  board  to  order  surveys),  that,  as 
the  authority  was  discretionary,  it  was  pre- 
sumed they  would  exercise  it  only  in  cases 
where  it  would  be  actually  necessary,  as  it 
was  not  intended  to  vex  the  claimants  with 
repeated  surveys;  and  that,  where  they  were 
satisfied  that  those  surveys  which  had  been 
executed  before  the  receipt  of  his  communica- 
tion were  sufficient  to  enable  them  to  form  a 
correct  decision,  they  need  not  order  new  ones; 
and  the  observation,  be  said,  would  apply, 
whether  the  previous  aurveyi  had  beea  exe- 


cuted  under  the  authority  of  Soulard,  or  by  any 
other  person  whatever.  Part  2,  Public  Land 
Laws,  p.  672. 

Nothing  can  be  more  direct  and  express  thin 
these  instructions;  and  the  records  of  the  pro- 
ceedings of  the  several  boards  of  commissiooen 
under  the  Act  of  1805,  and  the  acta  succeeding 
it  down  to  that  of  July  9,  1832,  show  that  thej 
uniformly  acted  upon  them.  These  privaU 
surveys  constituted  a  part  of  the  evidence  of 
the  claim  upon  which  their  decision  wu 
founded. 

They  were  necessary  to  ffive  description  and 
locality  to  two  important  classes  of  these  Span- 
ish  concessions:  1.  A  grant  or  order  of  survej 
for  a  given  number  of  arpents,  conferring  upon 
the  grantee  the  right  to  locate  it  upon  any 
part  of  the  royal  domain,  at  his  election;  2.  A 
grant  designating  some  natural  object  only, 
such  as  the  head  or  sources  of  a  river,  as  the 
place  where  the  tract  shoidd  be  located.  These 
two  classes  constitute  no  inconsiderable  por- 
tion of  the  claims  filed  in  the  offices  of  the  reg- 
ister and  recorder,  and  afterwards  presented 
before  the  commissioners.  Among  the  incom- 
plete grants,  they  probably  constituted  at  least 
one  half  of  the  number.  Of  the  first  fifty  is 
the  report  of  the  27th  of  November,  1833, 
twenty-eight  *are  of  this  description;  it  [*3S5 
is  fair  to  presume  the  same  proportion  exiiti 
throughout! 

The  effect  claimed,  upon  the  above  view, 
for  these  private  surveys,  was  denied  on  the 
argument,  on  the  authority  of  the  cases  decided 
under  the  Act  of  1824,  to  which  we  have  al- 
ready referred;  but  the  distinction  will  be  ap- 
parent on  an  examination  of  those  cases,  and 
a  slight  attention  to  the  difference  in  the  two 
modes  of  proceeding  upon  these  claims. 

Under  that  act,  it  was  held  by  the  eowt, 
that,  in  order  to  enable  the  claimant  to  recover, 
the  land  must  have  been  severed  from  the  gen- 
eral domain  of  the  king  of  Spain  prior  to  tbi 
cession  of  the  territory  by  a  grant  which  gives, 
either  in  its  terms  or  by  a  reference  to  some 
description,  locality  to  the  tract ;  or  if  the  grant 
was  vague,  and  gave  only  an  authority  to  locate, 
the  location  must  have  been  made  by  the  of- 
ficial surveyor;  that  a  private  survey  could 
have  no  such  effect  as  to  sever  the  tract  from 
the  public  domain  under  either  the  Spanish  or 
American  government;  and  that  no  eovern- 
ment  ever  admitted  such  effect  to  be  given  to 
private  surveys  of  its  warrants,  or  orders  of 
survey. 

In  the  proceedings  before  the  Board  of  Com- 
missioners, the  object  of  the  private  survey  is 
not  a  severance  of  the  tract  from  the  public  do- 
main; nor  is  this  the  effect  of  it;  that  is  done 
by  the  confirmation  of  the  grant  by  the  set  of 
Congress,  and  not  before.  The  object  is  the 
selection  of  the  tract  by  the  claimant  that  he  is 
entitled  to  locate  by  virtue  of  his  general  grant, 
by  means  whereof  he  is  enabled  to  present  his 
claim  in  full  to  the  board  for  their  decision.  A 
general  grant  or  order  of  survey  ia  not  simply 
a  vagrant  right  to  the  given  number  of  arpati 
in  some  part  of  the  public  domain;  but  carries 
along  with  it  the  right,  and  without  which  H 
is  valueless,  to  have  it  located  with  metes  tad 
bounds,  that  it  may  be  occupied  and  enjoyed 
In  the  absence  of  this  description  and  locati«^ 
the  claimant  would  be  disabled  from  pretest* 
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ing  his  full  claim  under  tbe  Spanish  eoncession 
for  adjudication  by  the  board.  The  Act  of 
1806  providing  for  private  surveys,  and  the  in- 
structions of  the  Secretary  founded  thereon, 
removed  every  embarrassment  of  the  kind,  and 
were,  doubtless,  so  intended  at  the  time. 

The  acts  of  1832  and  of  1836  confirm  the  above 
view.  The  former  organized  a  new  Board  of 
Commissioners,  and  nmde  it  their  duty  to  ex- 
amine all  unconfirmed  claims  to  land  thereto- 
fore flled  in  the  office  of  the  recorder,  according 
to  law,  founded  upon  any  incomplete  grant, 
concession,  warrant,  or  order  of  survey;  and 
also,  that,  in  examining  them,  they  should 
take  into  consideration  as  well  the  testimony 
836*]  taken  before  the  former  ^boards  upon 
the  claims,  as  such  other  testimony  as  might 
be  admissible  under  the  rules  adopted  for  tak- 
ing testimony  before  the  previous  commis- 
sioners. 

It  should  be  recollected,  that  the  reports  of 
the  previous  commissioners  upon  these  uncon- 
firmed claims  were  before  Congress  at  the  time 
of  the  passage  of  this  act ;  and  that  those  reports 
contained  the  substance  of  the  evidence  in  sup- 
port of  each  claim,  including  these  private  sur- 
veys; and  with  this  knowledge,  it  will  be  seen, 
they  have  made  it  the  duty  of  the  board  to  take 
that  testimony  into  their  consideration  in  pass- 
ing upon  them. 

Congress  have  thus  virtually  recognized 
these  private  surveys  as  competent  and  proper 
evidence  of  the  particular  tract  of  land  claimed 
under  the  grant  or  concession,  carrying  out 
thereby  the  construction  previously  given  to 
the  Act  of  1806  and  the  instructions  of  the 
Secretary. 

The  board  are  directed  to  examine  all  the 
unconfirmed  claims  remaining  in  the  office  of 
the  recorder,  founded  upon  these  incomplete 
grants,  and  orders  of  survey;  and  to  examine 
them  upon  the  evidence  already  furnished  by 
the  claimants,  and  in  the  possession  of  the  ^qy- 
«mment;  and  to  show  that  the  examinations 
were  conducted  in  conformity  with  these  direc- 
tions, we  need  only  turn  to  the  reports  of  the 
board,  at  difl'erent  times,  to  the  commissioner 
of  the  land  office,  and  which  were  also  laid  be- 
fore Congress.  It  will  there  be  seen  that  these 
private  surveys  are  invariably  used  as  a  part 
of  the  evidence,  in  each  case,  where  one  has 
been  made,  for  the  purpose  of  giving  descrip- 
tion and  locality  to  the  claim. 

The  concession  before  us  is  embraced  in  the 
report  of  the  27th  of  November,  1833,  as  No. 
19.  It  contains  the  original  grant,  the  private 
survey  of  February  27,  1806,  together  with  the 
evidence  of  several  witnesses  produced  by 
Tillier,  the  assignee  and  claimant;  and  among 
otberR  a  witness  was  called  to  prove  the  hand- 
writing of  the  Governor  to  the  concession,  and 
of  Mackay  to  the  plat  of  the  survey. 

We  have  said  that  the  Act  of  1836  also  con- 
firms  this  view  of  the  case. 

The  second  section  of  that  act  provides,  that 
if  it  shall  be  found  that  any  tract  confirmed,  or 
part  thereof,  had  been  previously  located  by 
any  other  person  under  any  law  of  the  United 
States,  or  had  been  surveyed  and  sold  by  the 
United  States,  the  confirmation  shall  confer  no 
title  to  such  lands  in  opposition  to  rights  ac- 

S tired  by  such  location  and  purchase;  but  the 
dividual   whose  claim  is  confirmed  shall  be 
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permitted  to  locate  so  much  thereof  as  interferes 
with  such  location  or  ^purchase  on  any  [*887 
unappropriated  land  of  the  government  within 
the  SUte. 

It  will  be  perceived  that  the  right  to  re-locate 
by  the  Spamsh  claimant  is  confined  to  the  case 
of  an  interfering  location  or  purchase  of  the 
whole  or  a  part  of  the  tract  of  land  confirmed, 
omitting  altogether  to  make  provision  for  the 
case  of  a  confirmation  of  an  unlocated  conces- 
sion or  order  of  survey.  If  the  argument, 
therefore,  is  well  founded,  that  these  surveys 
are  a  nullity,  and  incapable  of  giving  descrip- 
tion and  locality  to  the  claim.  Congress  have 
not  yet  provided  for  one  half  of  them  under 
the  Act  of  1836;  and  further  legislation  will  be 
necessary  to  carry  into  effect  their  clear  inten- 
tion, as  declared  in  ^e  Act  of  1832.  We  can- 
not think  they  are  chargeable  with  any  such 
omission  or  oversight,  or  that  a  proper  inter- 
pretation of  their  acts  leads  to  rach  a  conclu- 
sion; but  the  contrary. 

Our  conclusion,  therefore,  la  that  the  private 
survey  by  Mackay  in  1806,  of  the  800  arpents 
granted  to  Benito  Vasquez  by  the  Spanish  Gov- 
ernor, February  17,  1800,  of  which  Tillier  was 
the  assignee,  and  which  was  filed  in  the  record- 
er's office  under  the  Act  of  1805,  designated 
and  located  the  grant  so  as  to  give  effect  and 
operation  to  the  Act  of  1811,  reserving  the  prem- 
ises from  sale,  which  reservation  was  con- 
tinued down  by  subsequent  acts  to  1829. 

It  has  been  argued,  that  the  Act  of  1836 
confirms  only  the  Spanish  concession  in  the 
abstract,  without  regard  to  the  plat  of  survey 
or  claimant,  if  an  assignee  of  the  grant.  The 
act  provides,  that  the  decision!  in  favor  of  land 
claimants  niade  by  the  recorder  and  the  com- 
missioners, under  the  Act  of  1832  and  the  sup- 
plemental Act  of  1833,  as  entered  in  the  tran- 
script of  decisions  transmitted  by  the  commis- 
sioners to  the  commissioner  of  the  land  office, 
and  by  him  laid  before  Congress,  be,  and  the 
same  are  hereby  confirmed. 

Now,  the  transcript  of  these  decisions  em- 
braced, as  required  bv  the  Act  of  1832,  the  date 
and  quantity  of  eacn  claim,  and  the  evidence 
upon  which  each  depended,  together  with  the 
authority  under  which  it  was  granted.  The 
claimant  was  the  party  who  had  filed  the  claim 
in  the  office  of  the  recorder,  and  had  prosecuted 
it  before  the  Board  of  Commissioners.  His 
name,  of  course,  appeared — Rudolph  Tillier — 
in  the  case  before  us.  He  represented  the 
interest  of  one  of  the  sons  of  Benito  Vasquez, 
in  quantity  eight  hundred  arpents.  There  were 
four  other  sons,  each  of  whom  was  entitled  to 
the  same  quantity.  Tillier  procured  the  private 
survey  of  his  share,  and  filed  his  separate  claim 
for  that  amount,  together  with  the  conveyance 
from  the  original  grantee,  and,  under  these  cir- 
cumstances, it  is  insisted  *that,  upon  [*888 
the  true  construction  of  the  act,  the  confirma- 
tion was  in  favor  of  the  son,  and  not  of  the 
assignee. 

It  is  certainly  difficult  to  perceive  what  right 
or  claim  the  son  had,  either  before  the  commis- 
sioners or  Conffress,  to  be  confirmed.  Having 
parted  with  all  his  interest,  he  had  neither  land, 
nor  claim,  nor  was  he  a  claimant;  as  that  term  is 
regarded  as  applicable  to  those  only  in  whose 
name  the  claim  was  filed  with  the  recorder,  under 
the  Act  of  1802k    By  that  act,  every  person 
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claiming  lands,  ete.,  by  virtue  of  any  incomplete 
grant,  etc.,  shall  deliver  to  the  recorder  a  noti<^, 
etc,  of  the  nature  and  extent  of  hie  claim;  and, 
also,  the  grant,  order  of  survey,  deed,  convey- 
ance, or  other  written  evidence  of  his  claim,  to 
be  recorded:  providing  at  the  same  time,  in  the 
case  of  a  complete  grant,  that  the  claimant 
need  only  record  the  original  grant,  together 
with  the  order  of  survey  and  plat;  all  other 
conveyances  and  deeds  to  be  de|>oeited  with  the 
recorder;  thereby  making  a  distinction  between 
the  two  cases,  as  it  respects  the  derivative  title; 
and,  in  both,  clearly  contemplating  that  the 
assignee  might  be  a  claimant. 

This  is  the  view  taken  of  the  question  In  the 
case  of  Strother  ▼.  Lucas,  on  each  occasion 
when  it  was  before  this  court.  6  Peters,  772; 
12  lb.  458.  It  was  there  held  that  the  confirma- 
tion was  to  be  deemed  to  be  in  favor  of  the  person 
claiming  it.  The  construction  has  entered  into 
the  usage  and  practice  of  the  land  office,  as 
may  be  seen  by  the  instructions  from  that 
office  and  the  opinion  of  the  Attorney-General 
on  the  subject.  2  Land  Laws,  747,  762,  and 
1043. 

As  it  respects  the  branch  of  the  argument, 
that  the  confirmation  was  irrespective  of  the 
location  of  Uie  tract  by  the  private  survey  of 
Mackay,  we  refer  to  the  view  we  have  already 
taken  of  that  question,  without  any  further 
remark. 

It  has  also  been  argu^  that  Tillier  put  on 
file  in  the  recorder's  office,  at  the  time  of  giving 
notice  of  his  clidm,  two  plats  of  the  tract  of 
land  claimed,  each  embracing  different  parcels; 
and  that  the  uncertainty  as  It  respects  the  par- 
cel claimed  under  the  concession  takes  the  case 
out  of  the  reservation  from  sale  under  the  Act 
of   1811. 

The  case  shows  that  there  were  two  plats  pro- 
tracted upon  the  same  sheet  of  paper  on  the 
files  of  the  office,  covering  different  parcels; 
and  that  the  name  of  the  claimant  was  written 
at  full  length  on  the  face  of  one  of  them;  that 
but  one  was  before  the  commissioners,  and  that 
corresponding  to  the  one  on  file  with  his  name 
upon  it;  that  this  one  includes  the  premises  in 
question;  the  other  does  not. 

When  this  second  plat  was  protracted  upon 
SS9*]  the  same  sheet  *of  paper,  or  how  it 
came  on  the  files  of  the  office,  or  whether  Til- 
lier was  in  any  way  connected  with  it,  are  mat- 
ters unexplained  at  the  trial,  and  left  altogether 
to  conjecture.  The  connection  is  but  an  Infer- 
ence from  the  fact,  that  it  has  been  found  on 
the  same  piece  of  paper  on  which  his  was  pro- 
tracted; but,  as  his  was  marked,  and  identified 
with  his  name,  and  that,  too,  in  connection 
with  his  claim  to  the  tract,  also  on  file,  we  do 
not  perceive  that  anyone  could  be  misled  who 
might  resort  to  the  office  for  the  purpose  of  as- 
ceHaining  the  land  thus  intended  to  be  appro- 
priated; and  as  it  respects  the  proceedings  before 
the  commissioners,  sJso  on  the  files  of  the  office, 
none  of  the  objections  taken  existed  in  point 
of  fact. 

It  has  been  supposed  that  this  case  is  distin- 
ffuishable  from  the  case  of  Stoddard  v.  Cham- 
bers, on  the  ground  that  there  the  concession 
was  confirmed,  in  terms,  according  to  the  sur- 
vey. If  the  view  we  have  tsken  of  these  pri- 
vate surveys  be  correct,  the  difference  at  once 
iisappeturu.   But  with  reference  more  particu- 
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larly  to  the  objection.  It  la  to  be  obeerved,  that 
in  the  report  of  the  commissioners  under  date 
of  27th  J^ovember,  1833,  which  included  one 
hundred  and  forty-two  claims,  of  which  the 
present  case  is  one,  the  form  of  their  decision 
as  expressed,  in  respect  to  these  imperfect 
grants,  is  uniformly  in  the  words  here  used. 

In  the  report  of  the  board  in  1835,  in  which 
the  confirmation  of  the  claim  in  Stoddard  ?. 
Chambers  is  included,  a  change  of  persona 
having  taken  place  in  the  commission,  a  differ- 
ent and  more  particular  form  of  expression 
was  adopted.  They,  usually,  confirmed  accord- 
ing to  tne  survey,  or  according  to  the  posses- 
sion, or  a  given  number  of  arpenta,  mm  the  case 
miffht  be. 

&  cases  where  the  report  recommends  the 
confirmation  of  the  claim  according  to  the  sor- 
vey,  the  effect  of  the  confirmation  under  ths 
Act  of  1836  is,  probably,  to  conclude  the  gor- 
emment;  so  that  an  error  in  the  private  survej 
cannot  be  corrected  on  a  resurvey  of  the  tract 
When  recommended  In  the  general  form  of 
the  present  case,  any  such  error  may  be  cor- 
rected, a^^reeably  to  the  intention  of  Congress 
in  declaring,  as  they  did,  in  the  Act  of  1806, 
that  these  surveys  should  be  regarded  only  u 
private  surveys.  This  is  the  distinction  msde 
at  the  land  office,  founded  upon  the  opinion  of 
the  Attorney-General;  and  is,  we  think,  the 
only  one  between  the  two  cases. 

It  was  also  suggested,  on  the  argument,  that 
the  cases  of  Mackay  v.  Dillon  and  Les  Bois  ?. 
Bramell,  4  How.  421,  440,  contained  principles 
in  support  of  the  defense  in  this  case,  we 
have  examined  them  attentively,  and  find  noth- 
ing decided  there  in  conflict  with  the  views  ex- 
pressed in  this  case. 

*In  the  former,  the  question  was  be-  [*840 
tween  a  confirmed  Spanish  ^rant  and  the  com- 
mons of  the  city  of  St.  Louis,  under  which  the 
defendant  held;  and  which  had  been,  also,  con- 
firmed by  the  Act  of  1812.  There  had  been  • 
private  survey  of  the  commons  by  Mackay  ii 
1806,  and  in  which  he  had  at  the  same  tims 
marked  the  boundaries  of  his  own  lot.  His 
claim  was  confirmed  under  the  Act  of  1836; 
the  claim  to  the  commons,  as  we  have  seen,  is 
1812;  the  latter,  therefore,  holding  the  elder 
title.  But  the  confirmation  of  the  commons 
was  very  special,  the  act  declaring  that  all  tbs 
rights,  titles,  and  claims  to  town  or  village 
lots,  out  lots,  common  field  lots,  and  commons, 
in,  adjoining,  and  belonging  to  the  several 
towns  or  villages,  including  St.  Louis,  which 
lots  have  been  inhabited,  cultivated,  or  pos- 
sessed prior  to  the  20th  of  December,  1803, 
shall  be,  and  the  same  are  hereby  confirmed  to 
the  inhabitants  of  the  respective  towns  or  Til- 
lages, etc. ;  and  making  it  the  duty  of  the  prin- 
cipal deputy-surveyor,  as  soon  aa  may  he,  to 
survev  and  mark,  where  the  same  had  not 
already  been  done  according  to  law,  the  ovt 
boundary  lines  of  the  several  towns  and  ril* 
lages,  so  stf  to  include  the  out  lota,  commos 
field  lots,  and  commons  thereto  respectivdy 
belonging. 

The  Act  of  1831  (4  SUt.  at  Large,  435)  has 
no  bearing  upon  the  question  of  boundarv. 

The  question  of  boundary  being  left  at  larfi 
by  the  very  special  terms  of  the  suit  of  oonfiniia> 
tion,  a  great  deal  of  evidence  wsia  given  on  ths 
trial  for  the  purpose  of  ascertaining  the  limits 

Howard  It 


1850 


Bissnx  ▼.  PSHBOS& 


S40 


ef  these  Iota,  out  lots,  common  field  lots,  and 
commons  in  and  adjoining  the  town.  But  the 
court,  in  submitting  the  case  to  the  Jury, 
instructed  them,  virtually,  that  the  boundary 
and  extent  of  the  commons  were  to  be  deter- 
mined by  the  private  survejr  of  Mackay  in 
1806;  an  error  that  was  obvious,  whether  we 
regard  the  terms  of  the  act  of  confirmation,  or 
the  nature  and  effect  of  the  survey;  and  for 
which  the  new  trial  was  granted. 

There  is  nothing  in  the  other  case  bearing 
opon  the  ouestion  except  that  the  second  in- 
struction ffiven  and  approved  favors  the  views 
expressed  m  the  case  before  us. 

The  case  of  Jourdan  v.  Barrett,  4  Howard, 
160,  was  also  referred  to  as  bearing  upon  the 
question.  The  case  involved  the  right  to  back 
lands  on  the  Mississippi  River  between  front 

Sroprietors;  and  an  attempt  was  made  by  the 
efendant  to  conclude  the  right  by  the  effect 
of  a  private  survey,  which  was  properly  denied 
by  the  court.  The  case  has  no  application  to 
the  present  one.  No  such  effect  is  claimed  for 
the  survey,  and  all  that  is  contended  for  in 
841*]  respect  to  it  is  derived  from  acts  of  *Gon- 
gress,  and  applies  only  to  the  class  of  cases  in 
question.  Tlie  effect  depends  upon  the  eon- 
•truction  of  these  acts. 

Upon  the  whole,  after  the  most  careful  con- 
sideration that  we  have  been  able  to  bestow 
upon  the  case,  the  conclusions  at  which  we 
have  arrived  are — 

1.  That  the  private  survey  bT  Mackay,  on 
the  27th  of  February,  1806,  of  the  800  arpents 
granted  to  Benito  Vasquez,  of  whom  Tillier 
was  the  assignee,  and  which  was  filed  in  the 
recorder's  office  with  his  claim,  under  the  Act 
of  the  2d  March,  1805,  designated  and  located 
the  grant,  so  as  to  give  effect  and  operation  to 
the  Act  of  1811,  reserving  the  premises  in  ques- 
tion from  sale. 

2.  That  the  title  was  confirmed  to  Tillier, 
the  assignee,  as  claimant,  under  the  Act  of 
1836. 

3.  That  the  location  of  the  New  Madrid  cer- 
tificate in  1816,  under  which  the  defendant 
holds,  was  inoperative  and  void,  as  has  already 
been  decided  in  the  case  of  Stoddard  ▼.  Cham- 
bers, heretofore  referred  to. 

It  follows,  therefore,  that  the  plaintiff,  deriv- 
ing title  under  Tillier,  the  confirmee,  has  an 
elder  and  better  title^  as  was  decided  by  the 
court  below. 

For  these  reasons,  we  are  of  opinion  that  the 
Judgment  of  the  court  should  be  afiirmed. 

Mr.  Justice  McLean  dissented: 

In  my  judgment,  this  case  is  not  within  the 
decision  of  the  case  of  Stoddard  v.  Chambers. 
In  that  case,  the  claim  was  confirmed  "to  the 
said  Mordecai  Bell  or  his  legal  representatives, 
according  to  the  survey."  But  in  this  case  the 
claim  was  confirmed  "according  to  the  con- 
cession." Now,  until  a  concession  is  located, 
It  can  give  no  claim  to  any  specific  tract  of 
land,  and  consequently  cannot  come  within  the 
reservation  of  any  of  the  acts  of  Congress. 
And  the  main  question  In  the  case  was, 
whether  there  was  such  a  survey  or  designa- 
tion of  this  concession  as  to  bring  it  within  the 
i^ve  acts. 

The  first  Board  of  Commissioners,  who  act- 
•d  on  this  elaim  in  1806  nod  1810,  rejected  it. 
11  I«.  ed* 


As  appears  from  their  record,  the  concession 
only  was  before  the  board  when  they  finally 
acted  upon  the  subject.  But  a  new  and  more 
favorable  board  was  constituted  in  1832,  and  it 
appears  from  their  record,  that,  on  the  9th  of 
Okitober,  in  that  ye&r,  "the  sons  of  Vasquez, 
Benito,  Antolne,  Hypolite,  Joseph,  and  Pierre 
Vasquez,  claiming  800  arpents  each  under  a 
concession  dated  17th  of  February,  1800,  was 
presented.  Also  a  plat  of  survey  dated  7th  Feb- 
ruary, 1806,  of  800  arpents."  "Pascal  Cerr6, 
being  duly  sworn,  ^saith,  that  the  sig-  [*848 
nature  to  the  concession  is  in  the  handwriting 
of  Delassus;  that  the  signatures  to  the  survey 
are  in  the  handwritings  of  Mackay  and  Antoine 
Soulard." 

On  the  2d  of  November,  1833,  the  board  again 
met,  and  their  record  states  that  "the  sons  of 
Vasquez,  each  claiming  800  arpents  of  land  un- 
der a  concession  from  Charles  Deliault  Delas- 
sus;" and  that  "they  can  see  no  cause  for  enter- 
taining the  idea  that  the  said  concession  was 
not  issued  at  the  time  it  bears  date,  as  intima- 
ted in  the  minutes  of  the  former  commission- 
ers." And  they  "are  unanimously  of  opinion 
that  this  claim  ought  to  be  confirmed  to  the  said 
Benito,  Antoine,  Uypolite,  Joseph,  and  Pierre 
Vasquez,  or  their  legal  representatives,  accord- 
ing to  the  concession." 

On  the  11th  of  February,  1806»  Benito  con- 
veyed to  Rudolph  TiUier  his  "right,  title,  and 
interest,  claim  and  pretension  and  demand  in 
and  to  a  certain  tract  of  land  not  yet  located 
or  surveyed."  And  Tillier  says:  "I  do  hereby 
assign,  transfer,  sell,  and  set  over,  unto  Clem- 
ent B.  Penrose,  all  my  right,  title,  interest, 
property,  claim,  and  demanl  of,  in,  and  to  a 
certain  concession  purchased  of  Benito  Vas- 
quez and  assigned  to  me  on  the  11th  of  Febru- 
ary, 1806,  and  plat  of  survey  made  for  me, 
and  dated  27th  February,  1806,  for  value  re- 
ceived." This  assignment  bears  no  date,  but 
it  was  acknowledged  the  31st  of  October,  1818. 

Frederic  li.  Conway,  a  witness  for  plaintiff, 
testified  that  he  was  one  of  the  late  Board  of 
Commissioners  that  confirmed  this  claim;  that 
the  said  original  survey  of  Mackay,  given  in 
evidence  by  plaintiff,  was  the  plat  that  Tillier 
claimed  by,  as  he  understood  it;  and  that  no 
other  survey  was  exhibited  to  the  commission- 
ers, so  far  as  he  remembered,  connected  with 
this  claim;  that  the  survey  was  not  noted  in 
the  tabular  statement  contained  in  the  proceed- 
ings of  said  board,  which  omission,  he  thought, 
was  by  the  mistake  of  the  clerk. 

The  following  certificates  of  surveys  were 
given  in  evidence,  one  by  the  plaintiff  and  the 
other  by  the  defendant:  "I  do  certify  that  the 
above  plat  represents  800  arpents  of  land, 
French  measure,  situated  in  the  district  of  St. 
Louis,  Louisiana  Territory,  and  surveyed  by 
me  at  the  request  of  the  proprietor,  who  claims 
the  same  by  virtue  of  a  Spanish  grant.  Given 
under  my  hand  at  St.  Louis,  the  27th  day  of 
February,  1806.  Signed,  James  Mackay.  Re- 
ceived for  record,  St.  Louis,  the  27th  of  Febru- 
ary, 1806.  Signed,  Antoine  Soulard,  Surveyor- 
General  of  Louisiana." 

The  other  certificate  Is  in  the  same  words. 
These  plats  and  certificates  were  recorded  by 
the  recorder  of  land  titles  on  the  *same  [*848 
page.  It  was  proved  that  one  of  these  surveys 
covered  the  limd  in  controversy,  and  that  thi 
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other  did  not.  The  name  of  Tillier  was  writ- 
ten on  one  of  the  plats,  but  by  whom,  at  what 
time,  and  under  what  circumstances,  does  not 
appear.  From  the  loose  manner  in  which  the 
recorder's  office  and  the  papers  connected  with 
it  seem  to  have  been  kept,  and  the  ready  access 
to  them  by  all  parties,  it  would  be  a  dangerous 
principle  of  evidence,  to  consider  the  simple 
indorsement  of  a  name  on  a  plat  as  identify- 
ing the  owner  of  the  land.  And  especially 
where  the  surveyor  nowhere  statea  for  whom 
the  survey  was  made. 

The  court  instructed  the  jury,  "that  the  land 
included  in  the  survey  given  in  evidence,  and 
which  was  made  for  Rudolph  Tillier,  assignee 
of  Benito  Vasquez,  on  the  27th  of  February, 
1806,  by  James  Mackay,  and  which  was  offi- 
cially resurveyed  in  conformity  to  the  Act  of 
Congress  of  the  4th  of  July,  1836,  and  which 
resurvey  is  numbered  3061,  and  was  approved 
by  Joseph  C.  Brown  on  the  29th  of  March, 
1842,  was  reserved  from  location  and  sale  at  the 
time  McNight  and  Brady's  location,  under  a 
New  Madrid  claim,  was  made,  and  therefore 
the  location  under  said  claim  is  invalid,  as 
against  the  title  of  said  Vasquez,"  ete. 

Among  the  instructions  prayed  for  by  the  de- 
fendant, which  the  court  refused  to  give,  was 
the  following:  6.  "If  the  jury  find  from  the 
evidence  that  Rudolph  Tillier,  under  whom  the 
plaintiff  in  this  case  claims  the  land  in  ques- 
tion, filed  his  claim  with  the  recorder  of  land 
titles,  and,  as  a  part  of  the  evidence  of  his 
claim,  filed  two  plats  of  the  land  claimed,  one 
of  which  plats  would  embrace  the  land  now 
in  the  defendant's  possession,  and  the  other 
would  not  embrace  tnat  land,  then  there  is  no 
reservation  of  the  land  in  the  defendant's  pos- 
session from  sale,  which  would  prevent  the  lo- 
cation of  the  land  in  Question,  under  the  cer- 
tificate in  favor  of  John  Brooks  or  hit  legal 
representatives." 

The  deposition  of  Conwav,  one  of  the  com- 
missioners who  confirmed  this  concession,  was 
introduced  to  supply  a  defect  in  the  record. 
He  states  that  the  original  survey  of  Mackay, 
which  Tillier  claimed  by,  was  before  the  com- 
missioners, and  no  other  plat,  so  far  as  he  can 
remember.  Now,  if  this  evidence  was  admissi- 
ble, it  was  for  the  consideration  of  the  jury. 
It  was  intended  to  correct  the  record,  and  show 
that  the  survey  was  acted  upon  by  the  com- 
missioners, although  no  entry  was  made  of  it 
by  the  clerk  in  the  tabular  statement.  It  may 
well  be  doubted  whether  parol  evidence  was 
admissible  for  this  purpose,  especially  after  the 
lapse  of  some  fourteen  years.  In  a  matter 
S44*]  ^involving  title  to  real  estate,  parol  evi- 
dence cannot  be  heard  to  correct  the  record, 
which  the  commissioners  were  required  to  keep, 
of  their  proceedings. 

As  the  evidence  was  heard,  and  does  not  ap- 
pear to  have  been  overruled  or  withdrawn  from 
the  jury,  it  was  their  province  to  act  upon  it. 
But  by  the  instruction  given,  there  was  noth- 
ing left  for  the  jury  to  decide.  They  were  in- 
structed that  the  claim  of  the  plaintiff  was  re- 
served from  the  location  and  sale  when  the  New 
Madrid  location  was  made,  and  consequently 
the  latter  was  void.    This  ruled  the  whole  case. 

If  the  statement  of  Conway  were  not  admis- 
sible, ther«  was  no  eyidcnoa  to  ihow  that  any 
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survey  was  before  the  commissioners  at  the  ttmi 
they  confirmed  the  concession.  And  it  is  cer- 
tain that  no  entry  was  made  upon  their  record 
to  show  a  sanction  of  any  survey.  It  does 
appear  that  a  survey  of  the  concession  was  he- 
fore  the  commissioners  who  rejected  the  elaim 
in  1806.  And  it  also  appears  that  on  the  0th  of 
October,  1832,  "a  plat  of  survey  dated  7th 
February,  1806,  of  800  arpents,  was  before  the 
new  commissioners.  But  on  the  2d  of  Novem- 
ber, 1833,  when  the  concession  was  confirmed, 
no  survey  appears  to  have  been  before  them, 
and  they  refer  to  none. 

If  the  two  surveys  made  by  Mackay  of  800 
arpents  each,  "for  the  proprietor,"  were  ad- 
mitted to  have  been  made  at  the  instance  of 
Tillier,  it  leaves  the  location  of  the  concession 
uncertain.  Both  surveys  were  executed  on  tlie 
same  day,  and  were  recorded  on  the  same  page. 
Under  Tillier's  right,  he  could  survey  only  800 
arpents;  and  if  he  surveyed  two  tracts  each  ot 
that  quantity  it  was  a  fraud  upon  the  public 
Under  the  acts  of  Congress  no  tract  of  land  waa 
reserved  as  a  Spanish  claim,  which  was  not 
surveyed  or  so  specifically  designated  as  to 
show  with  reasonaole  certainty  its  boundaria. 
There  is  nothing  on  the  record  or  in  the  psrol 
proof  to  show  which  of  the  plats,  if  either,  was 
made  at  the  instance  of  Tillier.  Both  surveji 
were  made  "for  the  proprietor,"  and  as  they 
bear  the  same  date,  it  may  be  presumed  they 
were  made  for  the  same  person.  But  whether 
this  be  so  or  not,  they  present  a  state  of  uncer- 
tainty which  is  fatal  to  the  Spanish  claim.  The 
mere  name  of  Tillier,  on  one  of  the  plats,  with- 
out explanation,  is  no  proof  of  its  iaentity.  An 
entry  on  the  record  to  identify  the  survey  would 
have  been  sufficient.  In  the  absence  of  such 
evidence,  the  survey  made  or  approved  by  Jo- 
seph C.  Brown  in  1842  does  not  supply  the  de- 
fect. He  must  have  acted  arbitrarily,  or  from 
circumstances  which  existed  at  the  time  he 
acted.  There  was  nothing  to  guide  him  as  to 
the  true  survey  at  the  time  the  New  Madrid  lo- 
cation was  made.  And  that  was  the  period  of 
*time  to  which  the  facta  must  apply,  [*S4fi 
and  the  reservation  of  the  Spanish  claim  be 
shown  to  have  been  made.  The  two  surveyi 
then  existed  and  were  on  the  record,  and  if 
neither  was  specially  designated  as  TiUier^ 
claim,  there  was  no  location  of  it  within  Um 
reservation  act.  He  could  not  elaim  both  nir- 
veys,  and  as  there  was  nothing  on  record  to 
guide  the  New  Madrid  claimant  in  his  location, 
he  cannot  be  chargeable  with  notice. 

Under  these  circumstances,  I  think  the  court 
erred  in  its  instruction  to  the  jury,  that  the 
Spanish  claim  was  reserved  from  sale,  and  that 
the  New  Madrid  location  was  void.  I  thiniL, 
for  this  error,  the  judgment  should  be  reverMi 

Order. 

This  cause  came  on  to  be  heard  on  the  traa- 
script  of  the  record  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  AGssouri,  and 
was  arffued  by  counsel ;  on  consideration  where- 
of, it  IS  now  here  ordered  and  adjudged  b^ 
this  court,  that  the  judgment  of  the  said  Ctout 
Court  in  this  cause  be,  and  the  aame  la  heraliy 
affirmed^  with  costs. 

Howaffd  •• 


Mills  ▼.  Stoddabd  r  al. 


ADAM  L.  MILLS,  Plaintiff  in  Error, 

V. 

SIMEON  STODDARD,  a  Citizen  of  Indiana; 
Curtis  Stoddard  and  Daniel  Stoddard,  Citi- 
cens  of  Ohio;  Joseph  Bunnell  and  Lucy  Bun- 
nell, his  Wife,  Citizens  of  New  York;  Jonas 
Foster  and  Lavinia  Foster,  his  Wife,  Citizens 
of  Ohio;  Lucy  Hoxie,  a  Citizen  of  New  York, 
Daniel  Morsan  and  Arva  Morgan,  his  Wife, 
Citizens  of  New  York,  Defendants  in  Error. 

• 

Spanish  concessions — original  petition  construed 
— private  survey — New  Madrid  certificate — 
location  of — tima. 


The  decision  of  this  court  in  the  ease  of  Stoddard 
tt  al.  ▼.  Chambers,  2  Howard,  285,  re-examined 
and  confirmed. 

The  original  petition  to  the  Spanish  Governor 
of  Louisiana,  upon  which  the  concession  was  made, 
stated  that  he  "came  over  to  this  side  of  the  M.  R. 
8.  with  the  consent  of  your  predecessors."  These 
letters  stand  for  Majeste  Rive  Sud,  and  refer  to 
the  Mississippi  River. 

The  survey  of  the  concession  In  1806  fixed  Its  lo- 
cality. It  Is  true  that  the  survey  was  a  private 
one.  out  It  was  adopted  by  the  commissioners,  who 
had  authority  to  direct  such  surveys  as  they 
deemed  necessarv. 

The  holder  of  a  New  Madrid  certificate  had  a 
rlaht  to  locate  It  only  on  public  lands  the  sale  of 
which  was  authorised  by  law.  But  lands  claimed 
under  a  Spanish  concession,  where  the  claim  had 
been  filed  according  to  the  acts  of  Congress,  were 
reserved  from  sale  when  the  entry  under  the  New 
Madrid  certificate  was  made,  vis..  In  1816.  Conse- 
quently, the  entry  was  void. 

The  patent  for  the  land  covered  by  the  New 
Madrid  certificate  was  not  Issued  until  after  Con- 

K!ss  had  renewed  this  reservation,  vis..  In  1882. 
erefore.  neither  the  entry  nor  patent  can  give 
a  cood  title. 

Had  the  patent  been  Issued  before  Congress 
passed  the  Act  of  1882,  the  result  would  have  oeen 
dliferent. 


S4S*]  *mHIS  easa  was  brou^t  up  by  writ 

X  of  error  from  the  Circuit  Court  of 

the  United  States  for  the  District  of  Missouri. 

It  was  an  ejectment  brought  in  the  Circuit 
Oonrt  by  the  defendants  in  error,  as  heirs  of 
Amoa  Stoddard,  to  recover  350  arpenta  of  land, 
which  is  thus  described  in  the  declaration: 

"Being  the  same  tract  originally  granted  by 
the  Spanish  goyemment,  in  the  province  of 
Upper  Louisiana,  to  Mordecai  Bell,  by  conces- 
sion bearing  date  29th  January,  1800,  and  be- 
ing the  same  tract  located  and  surveyed  by  the 
proper  officer  on  or  about  the  first  day  of  Jan- 
uary, 1806,  and  which  concession  and  survey 
have  been  duly  confirmed  by  the  Congress  of 
the  United  States  to  the  said  Mordecai  Bell,  or 
to  his  l^al  representatives,  according  to  the 
said  survey,  and  which  tract  is  the  same  con- 
tained in  the  survey  No.  8026,  made  by  the 
authority  of  the  United  States,  under  and  by 
virtue  of  the  confirmation  aforesaid,  and  Is 
bounded  on  the  east  by  the  forty -arpent  field 
lot,  on  the  south  by  a  tract  called  the  Mill  tract, 
and  on  the  north  and  west  by  lands  described 
aa  public  lands  on  the  survey  made  aa  aforesaid 
on  the  1st  of  JaUuary,  1806.'^ 

The  title  of  the  heirs  of  Stoddard  was  par- 
ticularly set  forth  in  the  report  of  the  case  of 
Stoddard  y.  Chambers,  2  Howard,  284,  and  it 
need  not  be  repeated.  IfiUs  claimed  under  the 
tama  title  aa  Chambara,  both  darivlng  their  ii- 
IS  Ii.  ed* 


ties  from  two  New  Madrid  certificates  issued  to 
Peltier  and  Coontz.  It  was  admitted  that,  at 
the  commencement  of  the  suit,  the  defendant. 
Mills,  was  in  possession  of  a  portion  of  the 
tract  comprehended  in  the  survey  of  Mackay, 
made  in  January,  1806,  for  Amos  Stoddard, 
being  forty  acres  conveyed  to  said  defendant 
on  the  14th  of  March,  1836,  by  Hamilton  R. 
Gamble  and  wife. 

It  was  also  admitted,  that  the  property  sued 
for  was  worth  more  than  ten  thousand  dollars; 
that  the  plaintiffs  claimed  in  this  action  four 
undivided  fifths  of  the  land  described  in  the 
declaration;  that  the  other  undivided  fifth  had 
been  conveyed  to  Hamilton  R.  Gamble  in  fee; 
and  that  the  whole  of  the  land  sued  for  waa 
embraced  in  the  patent  to  Peltier. 

Some  testimony  was  given  on  the  part  of  the 
defendant,  with  a  view  of  impeaching  the  title 
of  the  plaintiffs,  which  was  not  produced  in  the 
trial  of  the  cause  of  Stoddard  v.  Chambers,  and 
which  evidence  it  is  proper  to  insert  here. 

Pascal  L.  Cerrd,  a  witness  for  defendant,  tes- 
tified that  he  came  to  St.  Louis  very  young 
from  Canada,  in  the  year  1777,  returned  to 
Canada,  and  came  back  to  St.  Louis  in  1779, 
and  remained  there  till  1781;  that  he  then 
went  to  Canada,  and  staid  there  till  1787,  when 
he  came  to  St.  Louis,  where  he  remained  till 
1791,  when  he  again  visited  Canada  and  staid 
*there  till  1794,  when  he  came  to  St.  [*847 
Louis,  where  he  has  remained  ever  since;  that 
he  was  well  acquainted  with  Mordecai  Bell  and 
his  family,  his  father,  mother,  brothers,  etc., 
and  knew  him  when  he  first  came  to  the  Span- 
ish country;  that  said  Mordecai  Bell  resided  at 
Wild  Horse  Creek,  a  few  miles  south  of  the 
post  of  St.  Andre,  where  James  Mackay  was 
commandant  in  Spanish  times;  it  was  about 
two  or  two  and  a  half  miles  south  of  that  post 
where  Mordecai  Bell  lived,  and  was  about 
forty  miles  west -southwest  of  St.  Louis;  that 
Mordecai  Bell  never  resided  at  any  time  nearer 
^t.  Louis  than  that  place,  nor  did  any  other  of 
he  Bells;  that  Mordecai  Bell  lived  at  that  p^aca 
cveral  years,  and  then  went  away;  that  said 
lell  was  principally  employed  in  hunting, 
drinking,  and  plajring  cards;  he  led  a  vagabond 
sort  of  a  life;  that  he,  Cerr6,  lived  all  the  time 
at  St.  Louis,  while  Mordecai  Bell  was  at  Wild 
Horse  Creek;  that  he,  witness,  knew  the  land 
occupied  by  Stokes;  and  that  there  was  no  im- 
provement or  cultivation  there  under  Spanish 
government,  nor,  until  Stokes  cultivated  it, 
was  there  any  cultivation;  said  witness  exam- 
ined said  original  petition  of  Mordecai  Bell, 
given  in  evidence  by  plaintiffs,  and  stated  that 
he  knew  the  handwriting  of  James  Bfackay  well, 
and  that  it  was,  with  the  signature,  except  tha 
mark,  all  in  Mackay's  handwriting;  that  be 
did  not  know  why  Stoddard's  Mound  was  so 
called,  but  supposes  it  was  because  he  purchased 
the  land  on  which  it  was,  and  did  not  know 
when  it  was  first  so  called,  whether  at  Stod- 
dard's death;  he  thinks  it  was  before  his  death. 

The  defendant  then  offered  in  evidence  the 
deposition  of  Mordecai  Bell,  which  was  object* 
ed  to  by  the  plaintiff's  counsel;  Ist,  because  ol 
irrelevancy;  2d,  if  not  irrelevant,  that  it  went 
to  impeach  a  title  conveyed  by  the  witness; 
which  objection  was  overruled,  and  tho  depoai- 
tion  read,  which  is  aa  foUowat 

not 
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"DepMltioD    of    HordecftI     Ball,    pi(>duMd,  been  pftrilally  or  wbollj  waihcd  awkj  lif  U« 

■vrorn,  itad  examined  at  the  houw  of  said  Bell,  river, 

at  Moreau  tonnihip,  in  the  County  of  Mor^n,  "Tbt  platotiffs,  b;  way  ol  rabutUng  [*I4> 

and  State  o(  Missouri,  berore  mo,  John  Cbiam,  teatlmoii}',  gave  in  avtdence  the  followinflettet 

Judge  of  the  Count;  Coui-t  for  the  County  of  of  the  Secretary  of  the  Tre^iury  of  the  United 

Morgan  aforesaid,  io  a  certain  cause  now  pend-  Statea,  produced  bj  Thomae  Wateon,  regtoter 

ing  In  the  Circuit  Court  of  the  United  States  of  the  land  office  at  St.  Louie,  from  tha  Blei  ol 

for  the  District  of  Miuouri,  between   Simeon  Ui  office,  dated  10th  June,   1818: 

Stoddard,    Curtis    Stoddard,    Daniel    Stoddard,  "Treasury    Department,    10th    June,    I8la 

Anthony   Stoddard,  William   Stoddard,  Joseph  "Sir:— You  are  requested  to  instruct  the  re- 

Bunnell,  and  Lucy  Bunnell,  Jonas  Foster  and  ^rder  of  land  Utlot  in  the  Miuouri  territory  t« 

Lavinta   Foster,   Lucy    Hone,   Daniel   Morgan,  (umieh  to  the  rweiver  and  register  of  the  land 

and    Arva    Morgan,    plaintiffs,    and    Adam    L.  jigtriet  of  St.  Louis  a  descriptive   liat  of  tba 

Mills,  defendant,  on   the  part  of  the   defend-  ii^d  clalmi  which  have  been  presented  and  ng- 

■"t-                                                            .   ,  ietered  under  the  different  act*  of  Congrcas  tor 

"Mordecai    Bell,   of   lawful    aga,   being   pro-  conarming  the   righU  of   individuals   to  ludi 

84«*J    duced,   sworn,   and    •eiamlned   on   the  „hioh  have  not  been  confirmed,  and   that  sn 

Krt  of  the  defendant,  deposetb  and  aaith,  that  utuate  within  the  said  land  dlstri'4,  with  u 

reaidei  In  Moreau  township.  In  the  County  of  nm^  jei,y  „  pnwticable:  also,  a  liat  of  tba 

Morgan  and  State  of  Missouri ;  that  he  was  first  „„„  ^ind  to  the  receiver  and  register  of  tU 

married  on  the  Bth  day  of  March,  In  the  year  district  of  Howard  County,  of   all   th«  lud 

1802,  and  that  parta  of  the  three  winters  pre-  ji^jm,  ^jthln  said  district  which  in  llks  man. 

ceding   his   marriage,   he    was   hunting   In   the  „(,  i,ave  not  been  confirmed.    For  this  senice 

upper  parts  of  this  State;  that  neither  in  the  |^  ^m  t„  entitled  to  a  reasonable  compeau* 

year  IBOO,  nor  any  year  afUr,  did  ha  petition  (!<,„,     .you  ar*  also  requested  [to]   direct  th* 

the  Spanish  Governor  Delassua  for  any  grant  register  and  receiver  of  those  districts,  reqwe- 

of  land.  That  a  few  years  after  he  was  married,  tively,   to   withhold   from   tale   all   such  lands, 

Santiago  Mackay  repeatedly  asked  deponent  to  until   otherwise   directed.'    It   may   be   proper, 

Etitlon  the  Spanish  Governor  for  a  grant  of  however,  to  advise  those  officer*  that  this  aet  ii 

id;  that  some  two  or  three  years  after  depo-  not  to  be  considered  as  in  any  manner  comite- 

nent  waa  married,  Mackay  told  him  that  he,  de-  Quidng  the  Idea  that  such  claims  are  considend 

ponent,  had  a  head  right,  and  that  he,  Mackay  equiUble,  or   that  their   being   withheld   (ron 

wished  to  change  a  tract  of  land  for  his  head  g^^  ,t  t^^,  time  ought  to  azdla  an  ezpectatioa 

right,  which  he,  deponent,  did;   that  he  never  that  they  will  ultimately  receive  the  sanction  of 

petitioned  the  Spanish  Governor  for  any  grant  Oongi«as.   They  are  withheld  from  sale  becauss 

of  land  In  or  in  the  neighborhood  of  the  town  the  land  claims  have  been,  during  the  latter  enit 

of  St.  Louis,  nor  was  tnere  any  granted  him  ^[  the  late  session  of  Congress,  referred  to  thi 

to  the  best  of  his  knowledge;  that  he  resided  in  Secretary  of  the  Treasury,  with  direetioos  to 

the  counties  of  St.  Louis  and  Franklin  till  the  report  to  the  next  session.    The  receiver  and 

year  1819                                                his  register  should  be  instructed  to  make  the  sub- 

Mordecal   CQ   BelL"  jjet  of  these  observations  known,  for  the  pur 

mark.  poae  of   preventing  speculation   on   those  land 

Adolphe  Renard,  for  defendant,  testified  that  claima. 

ha  Is  a  Frenchman,  and  the  French  iMiguage  la  «j  |^y,  the  honor  to  be  your  most  obedieat 

bis  mother  tongue;  that  he  has  been  in  the  re-  Mrvant, 

corder  of   land   titles'  office   since  April,   1837,  (Signed)                             "Wm.  H.  Crawford, 

and  more  or  leas  In  habit  of  handling  papers  "Joaiah  Meigi,  Esq.,  C  Q.  L.  O." 
there,  making  copies  and  translations,  and  that 

the  translation  of  the  ■  "  --■-'--'  — ■-" ■ 

Mordecai   Bel!— which   (.  _  _.    ..    _.    

evidence  by  defendant— is  a  correct  and  faith-  States,  dated  June,  1823,  and  published  In  tbi 

ful  translation ;  that  the  lettera  "M.  R.  S."  In  summer  and  tall  of  1823,  for  the  sale  of  the  pob- 

■aid  petition  he  considers  aa  put  for  "Majeste  [jg  Juida,  on  the  third  Monday  of  NoTemUr  is 

Rive  Sud;"  that  he,  witness,  knows  nothing  of  that  year,  at  St.  I-ouis,  which  were  utuate  ii 

the  Spanish  laws;  that  Julius  De  Mun  was  a  the  township  and  range  In  which  the  land  said 

good  translator,  and   understood   both   French  f^,  Iq  this  action  la  situate. 

and  English.    He  further  stated  that  he  never  The  evidence  being  finished,  the   counsel  fw 

aaw   ■   concession   where   a  commandant  of   a  the  defendant  prayed  the  oturt  to  give  the  jurj 

post  recommended  a  grant  of  land  lying  close  the  following  InstructionB; 

to  St.  Louis,  the  rtfridenea  of  the  lieutenant-  i.  That  the  survey  In  18IM,  made  by  Haeksy, 

Governor.  which   baa  been   given   In  evidence,   was  made 

William    Milbome,    for    defendant,    testified  without  authority  of  law,  'and  ii  not   ['ISII 

that  he  had  been  In  the  surveyor's  office  from  evidence  of  the  proper  location  of  the  order  of 

1816  to  1841,  a  part  of  the  time  aa  clerk,  and  survey  made  by  the  Lieutenant-Governor, 

the  latter  part  of  the  time  as  survey  or- general.  a.  That  If  the  jury  find,  from   the  evidence. 

He  examined  the  said  petition  of  Mordecai  Bell,  that  the  order  of  survey  made  by  the  Ueuta- 

aa  translated   by   Renard,  and  the  concession,  ant-Governor  in  favor  of  Mordecai  Bell  wooU 

and  stated  that  he,  aa  surveyor,  should  survey  „ot  embrace  any  part  of  the  land  In  diapute,  it 

aaid  concession  on  the  south  bank  of  the  Missouri  surveyed  according  to  its  t«rms,  then  tne  land 

River,  if  not  otherwise  directed ;  that  the  post  jn  dispute  was  never  reserved  from  sale,  and  thi 

of  St.  Andre  waa  In  what  is  called  Bonhomme  patent  to  F.ustaclie  Peltier,  or  hia  legal  rm- 

Bottom,  aome  thirty  milea  from  St,  Louis ;  that  senUtivea,  passed  the  tUk  ta  the  land  dewrM 

8t.  Andn  wu  cIom  on  tha  ilw,kn&\Ui\Uhsft  Vs.  vcclh  ^tmtfc. 
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8.  The  reservation  by  the  Aet  of  Oonffrees 
of  1811,  in  favor  of  those  claiming  under  Mor- 
decai  Bell,  if  any  such  reservation  existed,  was 
of  the  land  granted  to  said  Bell,  and  not  of  the 
land  surveyed  by  Mackay. 

4.  If  the  jury  find,  from  the  evidence,  that 
the  land  sued  for  in  this  action  is  not  a  part  of 
the  tract  of  land  conveyed  by  Mordecai  Bell 
to  James  Mackay,  in  the  deed  of  said  Bell 

?;iven  in  evidence,  they  will  ftnd  for  the  de- 
endant. 

5.  Unless  the  Jury  find,  from  the  evidence, 
that  Mordecai  Bell,  or  some  person  claiming 
under  him,  filed  with  the  recorder  of  land  titles 
a  notice  in  writing  stating  the  nature  and  extent 
of  his  claim,  and  that  such  notice  embraced  the 
land  now  in  dispute,  and  was  filed  with  the 
recorder  on  the  first  day  of  July,  1808,  or  prior 
thereto,  then  the  land  in  dispute  was  not  re- 
served from  sale,  and  the  patent  to  Eustache 
Peltier,  or  his  legal  representatives,  conveyed 
the  title  to  the  land  described  in  such  patent. 

6.  That  the  instructions  of  the  Secretary  of 
the  Treasurv,  read  in  evidence  in  this  case,  and 
the  list  of  the  recorder  of  land  titles  of  the  un- 
confirmed lands,  do  not  alTect  any  reservation 
of  said  land  in  dispute  from  sale  against  the 
title  under  the  Peltier  claim,  as  distinct  from  the 
reservation,  if  any  there  be,  by  Act  of  Congress 
of  March,  1811. 

7.  That  there  can  be  no  recovery  in  this  ae- 
tion,  unless  for  land  which  was  granted  to 
Mordecai  Bell. 

8.  If  the  jury  find,  from  the  evidence,  that 
the  New  Madrid  certificate,  so  called,  in  favor 
of  Peltier,  was  located,  embracing  the  land  in 
controversy  in  this  suit,  and  that  in  the  year 
eighteen  hundred  and  twenty -seven  a  natent 
certificate  was  issued  br  the  recorder  of  land 
titles  on  such  location,  they  will  find  for  the  de- 
fendant. 

0.  That  no  title  to  the  land  in  question  pjassed 
by  the  deed  given  in  evidence  of  Mordecai  Bell 
to  James  Mackay. 

Which  instructions,  except  the  sixth,  the 
eourt  refused  to  give,  and  each  of  them;  to 
which  refusal  the  defendant,  by  his  counsel, 
excepted.  The  court  then,  of  its  own  motion, 
gave  the  following  instruction: 
S51*]  *The  court  rejected  the  instructions 
presented  on  the  part  of  the  defendant,  num- 
bered from  one  to  nine,  except  the  sixth,  which 
was  ffiven,  and  instructed  the  jurv,  that  the 
land  Included  in  the  survey  given  in  evidence, 
made  for  Amos  Stoddard,  on  the  21st  of  Janu- 
ary, 1806,  by  James  Mackay,  No.  42,  was  re- 
served from  location  and  safe  at  the  time  Pel- 
tier's location  was  made,  and  also  at  the  time 
his  patent  issued;  and  therefore  both  the  loca- 
tion and  patent  are  invalid,  as  against  the  title 
of  Amos  Stoddard,  or  those  claiming  through 
him,  to  the  extent  that  the  two  claims  cover 
the  same  land.  And  that  the  land  included  in 
Maekay's  survey  aforesaid  is  the  land  confirmed 
to  Amos  Stodaard,  or  to  his  heirs,  by  the 
Act  of  Congress  of  July  4th,  1836;  and  that 
the  confirmation  operated  as  a  grant  to  said 
Stoddard,  or,  if  he  was  dead,  to  his  heirs,  such 
being  the  legal  efiTect  of  the  acts  of  Congress, 
recoras,  and  title  deeds  given  in  evidence;  nor 
does  the  evidence  of  the  witnesses  introduced 
in  any  wist  impair  the  effect  of  Iho  aeti  of  Gon- 
gress  and  title 
11  L.  •d. 


To  the  ^ving  of  which  last  mentioned  in- 
struction the  defendant,  by  his  counsel,  ex* 
cepted.  The  defendant  then  asked  the  follow* 
ing  instructions: 

10.  That  there  is  no  evidence  before  the 
jury  that  Mordecai  Bell,  or  any  person  claim- 
ing under  him,  filed  with  the  recorder  of  land 
titles  such  notice  of  claim  according  to  law  as 
was  required  in  order  that  the  land  in  question 
should  be  considered  as  reserved  from  sale. 

11.  That  the  plaintiffs  are  not  entitled  to  re- 
cover in  this  action  for  any  land  embraced 
within  the  patent  to  Eustache  Peltier,  or  his 
le^l  representatives,  which  has  been  given  in 
evidence. 

12.  That  there  is  no  sufficient  evidence  that 
notice  of  the  claim  of  Stoddard,  under  Morde- 
cai Bell,  was  filed  with  the  recorder  of  land 
titles  on  or  before  the  1st  day  of  July,  1806,  ao* 
cording  to  law. 

13.  &  the  jury  find,  from  the  evidence,  that 
two  of  the  plaintiffs,  Anthony  Stoddard  and 
William  Stoddard,  conveyed  their  interest  in 
the  land  in  question  to  Henry  G.  Cotton  since 
this  action  was  brought,  then  the  plaintiffs  in 
this  action  are  not  entitled  to  recover  anything 
but  damages  down  to  the  time  of  such  convey- 
ance, and  the  plaintiffs  cannot  recover  damages 
for  any  time  prior  to  the  4th  day  of  July,  1836; 
and  the  jurv  are  instructed  to  mid  specially  the 
fact  of  such  conveyance  by  said  Anthony  and 
William  Stoddard,  and  its  date. 

Which  the  court  refused  to  give,  to  which 
refusal  the  defendant,  by  his  counsel,  excepted. 
The  defendant  then  asked  the  following  in- 
struction, which  the  court  gave,  viz.: 

*14.  That  the  plaintiffs  cannot  recover  [*352 
damages  for  possession  of  the  premises  for  any 
time  prior  to  the  4th  of  July,  1836. 

Ana  the  said  defendant  prays  the  court  to 
sign  and  seal  this  his  bill  of  exceptions,  which  is 
done  accordingly.       J.  Catron,  [Seal.] 

R.  W.  Wells.        [Seal.] 

Under  these  instructions  the  jury  found  the 
following  verdict: 

'HVe,  the  jury  in  the  above  entitled  cause, 
find  the  defendant  guilty  of  the  trespass  and 
eiectment  alleged  m  the  declaration  in  the 
above  entitled  cause,  as  to  four  fifths,  less  one 
sixth  and  one  twelfth,  of  the  following  described 

{>iece  of  land,  parcel  of  the  land  in  said  dec- 
aration  described,  to  wit:  A  certain  tract  or 
parcel  of  land,  situate,  lying,  and  being  in  the 
County  of  St.  Louis,  and  funded  as  follows, 
beginning  at  the  southeast  comer  of  the  loca- 
tion, under  a  New  Madrid  certificate  issued  to 
Eustache  Peltier,  or  his  legal  representatives, 
where  the  said  comer  is  fixed  upon  the  line  of 
a  tract,  formerly  the  Mill  tract  of  Augusts 
Chouteau,  deceased;  thence,  with  the  south- 
em  line  of  said  location,  as  the  same  runs 
westwardly,  seven  chains;  thence,  north  four- 
teen degrees  forty-five  minutes  east,  to  the 
Methodist  burying-ground;  thence,  with  the 
south  line  of  the  Methodist  and  Catholic  burr- 
ing-grounds,  nine  chains  and  sixty  links,  to  the 
line  of  the  common  field  lots;  and  thence,  with 
the  line  of  the  common  field  lots  (having  in  it 
an  angle),  to  the  place  of  beginning:  being  for- 
ty acres  of  land,  and  is  bounded  on  the  south 
by  the  land  formerly  of  Auguste  Chouteau, 
called  the  mill  tract;  west  by  the  land  of  Joha 
F.  Darby;  north  by  the  Methodist  and  Oatb- 
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olic  graveyards;  east  by  the  common  field  lots 
of  St.  Louis.  And  we  further  find,  that  the 
damages  suffered  by  said  plaintiffs,  by  reason 
of  said  trespass  and  ejectment,  to  have  been 
twelve  hundred  dollars.  And  we  further  find, 
that  the  monthly  value  of  said  four  fifths,  less 
one  sixth  and  one  twelfth,  of  said  described 
premises,  is  thirty-one  dollars  and  twenty-five 
cents." 

Upon  the  above  bill  of  exceptions,  the  case 
came  up  to  this  court. 

It  was  argued  b^  Mr.  Benton  and  Mr.  Gam- 
ble for  the  plaintiff  in  error,  and  Mr.  Swing 
for  the  defendants  in  error. 

The  points  made  by  the  counsel  for  the  plain- 
tiff in  error  were  the  following: 

1.  That  the  Circuit  Court  erred  in  instruct- 
ing the  jury  that  the  confirmation  '*to  Morde- 
S6S*]  cai  Bell,  or  his  legal  ^representatives,'' 
operated  as  a  grant  to  iGnos  Stoddard,  or,  if 
he  was  dead,  to  his  heirs. 

The  confirmation  is  in  the  alternative — ^to 
Bell,  or  his  legal  representatives.  Stoddard 
claimed  as  purchaser  under  Bell;  the  instruc- 
tion, that  the  confirmation  is  a  grant  to  Stod- 
dard, involves  the  decision  by  the  court  of  all 
the  questions  of  law  and  fact  arising  upon  the 
conveyances  under  which  Stoddard  claimed. 
Wear  and  Hickman  v.  Bryant,  5  Mo.  164. 

2.  Bell  had  no  pretense  of  claim  to  the  land 
in  controversy  at  the  period  when  the  United 
States  took  possession  of  Louisiana,  nor  had 
Mackay  or  Stoddard  any  such  claim  prior  to 
the  survey  in  1806. 

3.  The  survey  made  by  Mackay  in  1806  did 
not,  either  hj  itself  or  in  connection  with  the 
concession,  give  any  title  to  the  land  in  con- 
troversy, because — 

1st.  It  was  made,  not  only  without  authori- 
ty of  law,  but  contrary  to  express  act  of  Con- 
gress. Act  of  26th  March,  1804,  2  Stat,  at 
Large,  287;  Smith's  case,  10  Peters,  326; 
Wherry's  case,  Ibid.  338;  Jourdan  v.  Barrett, 
4  Howard,  169;  Mackay  v.  Dillon,  Ibid.  448. 

2d.  It  was  a  nullity,  because  a  manifest  de- 

?arture  from  the  concession.    8  Peters,  468;  9 
•eters,  171 ;  15  Peters,  173. 

4.  The  title  now  set  up  by  the  heirs  of  Stod- 
dard, under  a  confirmation  by  the  Act  of  4th 
July,  1836,  cannot,  by  relation,  overreach  the 
patent  to  Peltier,  issued  in  July,  1832.  Les 
Bois  V.  Bramell,  4  Howard,  449;  Chouteau  v. 
Eckhart,  2  Howard,  344;  Mackay  v.  Dillon,  7 
Mo.  12. 

Unless  the  claimants  under  the  confirmation 
can  show  that  the  Peltier  patent  is  void,  they 
have  no  shadow  of  right  to  maintain  tbis  ac- 
tion of  ejectment.  They  attempt  to  avoid  the 
patent  by  showing  that  the  land  was  reserved 
from  sale;  and,  consequently,  from  appropria- 
tion by  a  New  Madrid  claim,  at  the  time  when 
Peltier's  location  was  made,  and  at  the  time 
when  the  patent  issued.  They  insist,  that  by 
the  proviso  to  the  tenth  section  of  the  Act  of 
3d  March,  1811,  the  land  in  controversy  was 
reserved  from  sale,  because  their  claim  to  it 
had  been  filed,  "in  due  time  and  according  to 
law,"  with  the  recorder  of  land  titles;  that  this 
reservation  was  continued  by  the  Act  of  17th 
February,  1818;  and  although  it  is  admitted 
that,  by  the  acts  of  26th  May,  1824,  and  24th 
May,  1828,  the  reservation  was  terminated  on 
^be  26th  of  U/lj,  1829,  tliey  insist  that  it  was 
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revived  by  the  Act  of  the  Mi  July,  1832,  jnst 
seven  days  prior  to  the  date  of  the  Peltier 
patent. 

It  is  necessary  here  to  ouotc  the  words  of  the 
proviso  in  the  Act  of  1811,  upon  which  so 
much  stress  is  laid.  They  are  as  *fol-  [*S54 
lows:  "That  until  after  the  decision  of  Con- 
gress thereon,  no  tract  of  land  shall  be  offered 
for  sale,  the  claim  to  which  has  been,  in  due 
time  and  according  to  law,  presented  to  the  re- 
corder of  land  titles  in  the  district  of  Louisians, 
and  filed  in  his  office,  for  the  purpose  of  being 
investigated  by  the  commissioners  appointed 
for  ascertaining  the  rights  of  persons  claiming 
lands  in  the  territory  of  Louisiana." 

In  this  case  the  following  points  are  made  iD 
relation  to  the  alleged  reservation: 

1.  That  the  proviso  in  question  leaves  to  the 
ofllcers,  who  are  to  act  for  the  government  in 
selling  the  public  lands,  the  ascertainment  of 
the  facts,  1.  That  a  particular  tract  has  been 
claimed.  2.  That  the  claim  has  been  filed  in 
due  time.  3.  That  it  has  been  filed  according  to 
law. 

2.  In  this  case  it  is  insisted  that  there  was  no 
such  notice  of  the  nature  and  extent  of  the 
claim  filed  by  the  claimant,  as  was  required  by 
the  acts  of  Congress.  Acts  of  2d  March,  1805; 
28th  February,  1806;  3d  March,  1807;  Strother 
V.  Lucas,  6  Peters,  763. 

3.  That  the  question  whether  the  law  was 
pursued  by  the  claimant  is  not  determined  by 
the  fact  that  the  commissioners  acted  upon  the 
claim,  inasmuch  as  they  acted  upon  daima 
illegally  filed.  Bird  v.  Montgomery,  6  Mo. 
510. 

4.  The  proviso  reserved  no  land  under  a 
floating  concession;  it  sanctioned  no  survey 
made  in  violation  of  any  previous  act  of  Con- 
gress; and  the  recording  of  a  survey,  illegally 
made,  could  have  no  effect  whatever  under  thii 
proviso. 

The  acts  of  Congress  requiring  the  exhibition 
and  recording  of  Spanish  claims  are  analogous 
to  registry  acts.  Strother  v.  Lucas,  12  Peten, 
510.  Recording  a  document,  not  required  by 
law  to  be  recorded,  gives  it  no  additional  legal 
effect.  6  Shepl.  418;  23  Pick.  80;  3  A.  K. 
Marsh.  220. 

6.  Where  a  claim  to  a  tract  of  land  had  been 
filed  and  recorded  according  to  law,  the  proviso 
only  suspended  the  sale  until  the  decision  of 
Congress  upon  the  report  to  be  made  by  the 
commissioners;  and  this  decision  was  made  be- 
fore the  location  of  Peltier's  warrant.  See  Acts 
of  13th  June,  1812;  12th  April,  1814;  and  29tii 
April,  1816. 

6.  The  Act  of  17th  February,  1818,  did  not 
revive  any  reservation  that  had  terminated. 

If  it  could  be  held  that  there  was  a  reserva- 
tion of  this  land  from  sale,  and  that  sueh 
reservation  continued  to  the  time  of  Peltier's 
location,  still  it  is  insisted,  that,  aa  between  the 
confirmation  to  Bell  and  the  location  and  patent 
of  Peltier,  the  location  and  patent  are  not  void. 

*The  reservation  is  admitted  to  have  [*S55 
terminated  on  the  26th  of  May,  1829,  and  then 
Peltier's  title  was  indisputably  good. 

1.  The  acts  of  the  officers  of  the  government 
appropriating  the  land  had  been  performed. 
Bagnell  v.  Brodeiick.  13  Peters,  460;  Barry  ?. 
Gamble,  3  Howard,  32. 

2.  The  location  of  Peltier,  thus  appropriatis| 
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the  land,  was  not,  as  ag^ainst  the  government,  a 
mere  nullity,  but  at  the  utmost  was  only  de- 
feasible by  the  confirmation  of  a  confiicting 
claim  during  the  continuance  of  the  reservation. 
Stoddard  v.  Chambers,  2  Howard,  284;  Carroll 
▼.  Stafford,  3  Howard,  460. 

3.  When  the  adverse  claim  under  Mordecai 
Bell  was,  by  the  Act  of  26th  May,  1824,  en- 
tirely barred,  and  the  land  declared  oublic 
land,  so  far  as  that  claim  was  concerned,  the 
title  under  the  Peltier  location  became  unques- 
tionable, and  no  subsequent  grantee  of  the  land 
oould  dispute  its  validity.  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212;  Stringer  v.  Young,  3  Pe- 
ters, 320;  City  of  New  Orleans  v.  D* Armas,  9 
Peters,  224. 

The  patent  issued  to  Peltier  is  dated  on  the 
16th  of  July,  1832,  and  it  was  under  the  laws 
of  the  United  States  the  completion  of  the 
title.  Unless  this  document  is  a  nullity,  the 
claimants  under  Bell  cannot  maintain  their  ac- 
tion. 

It  is  insisted  by  them  that  the  Act  of  the 
9th  of  July,  1832,  revived  the  reservation  which 
had  terminated  in  1829,  and  that,  therefore,  a 
patent  could  not  legally  be  issued  after  the 
passage  of  that  act  for  the  land  covered  by 
their  claim. 

To  this  I  reply,  that  the  Act  of  9th  July, 
1832,  did  not  make  a  reservation  from  its  date, 
but  from  the  time  of  the  final  report  of  the 
commissioners,  which  was  long  after  the  patent 
issued. 

Lastly,  it  is  claimed  by  the  plaintiff  in  error 
that  the  effect  of  the  second  section  of  the  Act 
of  4th  July,  1836,  is  to  protect  his  title  against 
the  confirmation  under  the  first  section;  and  it 
is  insisted — 

1.  That  this  section  is  designed  to  protect  lo- 
cations and  sales  that  would  be  subject  to  ex- 
ception, and  be  liable  to  be  defeated  by  the  con- 
firmations under  the  first  section,  but  for  the 
protection  given  by  the  second  section.  Jack- 
son V.  Clark,  1  Peters,  635. 

2.  That  a  location  or  sale,  made  in  conform- 
ity to  the  acts  of  Congress,  would  have  passed 
the  title  beyond  controversy,  as  against  a  con- 
firmation under  this  act,  without  the  aid  of  the 
second  section.  Chouteau  v.  Eckhart,  2  How- 
ard, 376;  Les  Bois  v.  Bramell,  4  Howard,  449. 

3.  That  the  very  defect  supposed  to  exist  in 
the  locations  and  sales  intended  to  be  protected 
was,  that  the  land  was  reserved  from  sale  when 
the  locations  and  sales  were  made. 

36 6*]  *Mr.  Ewingy  for  defendants  in  error: 
This  is  in  effect  the  case  of  Stoddard  v.  Cham- 
bers, reported  in  2  Howard,  284.  The  suit  be- 
low was  against  another  defendant  residing  on 
the  same  tract,  and  the  evidence  is  substantial- 
ly the  same  as  in  the  reported  case,  to  which, 
and  to  the  authorities  there  cited,  and  the  points 
•f  law  decided  b^  the  court,  I  beg  leave  to  refer. 
It  was  held  in  that  case  that  the  location 
"under  any  law,"  saved  in  the  second  section 
of  the  Act  of  confirmation  of  July  4th,  1836, 
must  be  a  location  in  conformity  with  it;  and 
unless  the  location  of  the  defendant  shall  have 
been  made  agreeably  to  law,  or  the  patent  were 
so  issued,  the  reservation  does  not  affect  the 
title  of  the  plaintiffs,  p.  317.  And  that  the 
location  of  the  New  Madrid  warrant,  being 
made  on  lands  reserved  from  sal^  was  not  au- 
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thorized,  but  forbidden,  by  law.  The  saving 
was  therefore  held  not  to  protect  the  claimant 
under  the  warrant.  Against  this  decision  I 
understand  it  will  be  urged — 

1st.  That  the  court,  to  give  the  savins  effect, 
and  thus  conform  to  the  intent  of  the  Legisla- 
ture, must  apply  it  to  this  class  of  cases,  thera 
being  no  others,  as  it  is  said,  to  which  it  can 
apply. 

This  u  a  mistake  in  point  of  fact.  From  May 
26th,  1829,  to  July  9th,  1832,  there  was  no  res- 
ervation of  these  lands  from  sale  or  location; 
and  during  part  of  this  time  the  law  allowed 
the  location  of  New  Madrid  warrants.  The 
saving  would  very  properly  apply  to  a  location 
made  during  that  time,  which,  without  it,  would 
not  prevail  against  the  confirmation,  by  law,  of 
the  elder  title. 

2d.  That  the  opinion  of  the  bar  in  Missouri 
was  i^eneral  in  tavor  of  the  validity  of  New 
Madrid  locations  upon  these  reserved  lands, 
and  that  in  faith  of  such  opinions  manv  titles 
were  acquired,  which  ought  not  to  be  dis- 
turbed. 

This,  also,  is  not  correct  in  point  of  fact. 
Some  of  the  ablest  members  of  tne  bar,  whose 
opinions  I  have  seen,  held  these  locations  in- 
valid. Indeed,  there  was  a  degree  of  boldness 
in  the  attempt  to  seize  upon  these  lands  by  vir- 
tue of  the  New  Madrid  warrants,  and  a  con- 
tempt of  leffal  prohibition,  which  cannot  fail 
to  command  our  admiration.  These  New 
Madrid  warrants  were  a  charity;  the  law  for- 
bade their  location  on  lands  before  they  should 
be  surveyed  and  offered  for  sale;  and  it  again 
forbade  their  location  on  the  lands  claimed  un- 
der Spanish  concessions,  until  those  clainu 
should  be  finally  adjusted.  This  location,  with 
the  rest  that  are  in  like  jeopardy,  was  made 
against  this  double  prohibition.  See  the  letters 
of  Mr.  Wirt,  •Attorney -General,  to  Mr.  [*Z67 
Crawford,  of  Mav  11,  and  June  19,  1820,  Gil- 
pin's Collection  of  Opinions,  pp.  263  and  273. 

So  far  as  the  government  itself  was  con- 
cerned, the  wrong  was  submitted  to,  and  a  law 
was  enacted,  April  26,  1823,  ch.  40,  sanction- 
ing locations  which  had  been  made  before  sur- 
vey. But  no  law  ever  did  the  injustice  to  sanc- 
tion these  illeeal  locations  on  the  property 
claimed  under  the  concessions.  Our  legislators 
were  not  at  first  familiar  with  the  laws  and 
policy  of  Spain,  or  her  mode  of  making  these 
grants;  they  were,  therefore,  long  held  open 
for  consideration,  and  the  laws  sternly  forbade 
the  creation,  under  their  authority,  of  other 
titles,  which  might  put  it  out  of  the  power  of 
the  government  to  do  what  at  last  might  be 
found  to  be  an  act  of  justice,  and  a  perform- 
ance of  treaty  stipulation.  This  prohibition 
was  distinctly  understood,  while  these  New 
Madrid  titles  were  in  fieri.  See  the  opinion. of 
Mr.  Wirt,  Attorney -General,  October  10,  1825, 
Opinions,  etc  Vol.  II.  p.  25,  refers  to  letters 
of  Mr.  Crawford,  June  10,  1818;  Mr.  Wirt.  Oc- 
tober 22,  1828;  Mr.  Butler,  Attorney-General, 
August  8,  1838,  Opinions,  etc.  Vol.  H.  p.  1045. 

The  opinion  that  titles  thus  acquired  were 
valid  was,  as  far  as  I  have  been  able  to  ascer- 
tain, confined  to  those  who  were  engaged  in 
their  acquisition  and  their  counsel,  and  to  such 
additional  public  opinion  as  interested  parties 
vere  able  to  creater 
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But  let  the  opinion  be  as  extensive  as  it 
might,  it  can  avail  nothing  in  this  court;  it 
was  contrary  to  plain  law  and  right,  and  this 
Is  the  place  to  correct  it. 

3d.  It  is  said  that  an  adherence  to  the  deci- 
sion in  the  case  of  Stoddard  v.  Mills  will  dis- 
turb many  titles;  that  much  property  is  held 
under  these  New  Madrid  locations,  made  upon 
Spanish  concessions,  which  have  been  since 
confirmed,  while  they  were  thus  reserved  from 
location. 

I  know  not  how  the  fact  is,  as  few  such 
cases  have  come  under  my  notice;  but  if  it  be 
•o,  it  is  entitled  to  no  weight  with  this  court. 
Whether  there  had  been  much  or  little  prop- 
erty thus  illegally  taken,  it  ought  all  to  be  re- 
stored to  its  lawful  owners.  It  was  taken  by 
those  who  knew,  at  the  time,  that  their  acts 
were  illegal,  and  that  they  were  attempting  to 
seize  what  the  law  had  reserved  for  others. 
They  played  for  a  stake,  putting  up  a  warrant 
worth  but  a  trifle  against  a  tract  of  land  of 
great  value.  They  have  lost,  and  should  be 
compelled  to  stand  the  hazard  of  the  die. 

4th.  It  is  said,  also,  that  the  confirmation  of 
these  titles  by  the  Act  of  July  4,  1836,  was 
a  mere  gift,  and  ought  not  to  be  considered 
favorably. 

I  contend,  on  the  contrary,  that  it  was  an  act 
35 8*]  of  Justice  done  *in  execution  of  a  treaty 
stipulation.  Such  is  the  ground  on  which  it  is 
put  bjr  the  Act  of  July  9th,  1832,  and  by  the 
commissioners  who  examined  these  claims  and 
recommended  them  for  confirmation.  Those  who 
have  become  familiar  with  these  concessions, 
and  with  the  early  value  of  such  property,  the 
state  of  the  country,  and  the  policy  of  Spain  as 
to  her  colonies,  are  satisfied  that  form  was  nec- 
essarily and  habitually  dispensed  with;  and 
that,  if  the  United  States  had  not  acquired  the 
sovereignty,  the  class  of  titles  that  were  sanc- 
tioned by  the  law  of  confirmation  would  have 
become,  or  been  made,  valid  by  the  existing 
government.  It  was  thought  with  reason,  that, 
independently  of  treaty  stipulation,  the  in- 
habitants ought  not  to  suffer  in  their  property 
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by  the  transfer  of  the  sovereignty  to  the  United 
States. 

On  the  other  hand,  the  New  Madrid  war- 
rants were  a  mere  charity. 

The  particular  objections  to  be  urged  in  this 
case,  and  which  did  not  arise  out  of  the  evi- 
dence, in  the  case  of  Stoddard  v.  Chambers,  I 
understand,  are: 

1st.  That  certain  depositions  offered  by 
plaintiffs  below  were  improperly  admitted. 

The  court,  on  the  4th  dav  of  April,  1844,  es- 
tablished the  following  rule,  which  is  still  in 
force: 

"Ordered,  that  all  exceptions  to  depositions, 
other  than  exceptions  to  tne  competency  or  rel- 
evancy of  the  evidence  therein  contained,  shall 
be  in  writing,  and  filed,  and  notice  thereof 
given  a  reasonable  time  before  trial,  and  shall 
be  taken  up  and  disposed  of  before  the  jury  are 
sworn  in  the  cause,  or  the  trial  commenced; 
and  no  exceptions  to  depositions,  other  than  to 
the  competency  or  relevancy  of  the  evidence 
therein  contained,  shall  be  aUowed  on  the  trial 
of  the  cause.* 

Depositions  offered  by  the  plaintiffs  below, 
to  prove  heirship,  were  objected  to  for  infor- 
mAuty  in  the  taking,  but  admitted  by  the  court 
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under  the  above  rule.  The  depositions  were 
filed  in  court  in  May  Term,  1840.  They  were 
not  objected  to  on  the  former  trial  of  the  cause, 
nor  until  the  3l8t  day  of  March,  1846,  a  few 
days  before  the  cause  was  again  called  for  trial, 
when  the  objections  were  noted,  and  notice 
given  to  the  plaintiffs'  counsel.  The  court 
held  that  this  notice  was  not  given  a  "reason- 
able time  before  trial,"  taking  into  view  all  the 
circumstances  of  the  case. 

The  correctness  of  this  decision  seems  to  me 
self-evident.  It  was  not  ^'reasonable"  to  suffer 
those  depositions  to  remain  four  years  on  file 
without  objection,  and  then  take  exception  to 
them  for  form  merely,  at  such  time  as  would 
compel  a  continuance  *of  the  cause,  [*S5t 
to  the  great  inconvenience  of  counsel  and  with 
expense  to  the  parties,  especially  as  nothing 
was  to  be  gained  oy  it  except  this  inconvenienca 
and  expense. 

2d.  That  the  conveyance  by  two  of  the  plain- 
tiffs of  their  interest  in  the  land,  after  action 
brought,  bars  the  recovery  in  ejectment  as  to 
all,  and  that  the  court  erred  in  not  so  instruct- 
inff  the  jury. 

If  this  were  an  action  of  trespass  in  lecal  ef- 
fect, as  it  is  in  form,  the  conveyance  by  the  two 
plaintiffs  would  not  disturb  the  case  in  the 
slightest  deffree.  The  sale  of  the  land  is  not  a 
release  of  the  action;  and  if  it  were,  the  re- 
lease must  have  been  specially  pleaded,  puis 
darrein  continuance,  or  it  could  not  have  dmh 
given  in  evidence. 

But  this  action,  wronged  and  mutilated  as  it 
is,  is  still  ejectment,  and  the  court  will  deal 
with  it  according  to  its  substance,  without 
regard  to  the  form  whicA  it  is  constrained  tc 
assume. 

In  this  action  the  courts  have  long  done  oo 
the  trial,  and  on  motion,  what,  in  other  real  ac- 
tions, used  to  be  done  by  summons  and  sever- 
ance; that  is  to  say,  thev  have  freed  the  case  of 
parties  who  ceased  to  have  an  interest  in  iti 
prosecution.  This  was  done  here  by  nonsuitios 
the  plaintiffs  who  had  sold  their  interest,  ssd 
striking  their  names  out  of  the  declaration,  and 
taking  a  verdict  in  behalf  of  the  other  plain- 
tiffs for  their  remaining  interest. 

This  practice  is  in  strict  analogy  to  that  is 
the  action  of  ejectment,  where  the  nominsl 
plaintiff  counts  on  several  demises  from  ten- 
ants in  common ;  and  the  court  on  the  trial,  or 
even  on  motion  in  arrest  of  judgment,  allow 
the  demises  of  some  of  the  lessors,  who  hs?e 
shown  no  title  on  the  trial,  to  be  stricken  from 
the  declaration.  Van  Ness  v.  Bank  of  United 
States,  13  Peters,  17. 

The  court  having  directed  that  the  names  of 
two  of  the  plaintiffs  be  stricken  out  of  the  dec- 
laration, it  IS  not  necessary  to  erase  the  record. 
Lessee  of  Walden  v.  Craig's  Heirs,  14  Peteri, 
147.    The  direction  stands  for  the  act. 

At  common  law,  the  summons  and  sever- 
ance  was  resorted  to  in  all  real  actions,  where 
one  of  the  parties  plaintiff  was  for  any  reason 
unable  or  unwilling  to  proceed  in  the  case. 

"It  lies  in  waste  because  the  land  is  to  be 
recovered.''  20  Vin.  Abr.  51.  "It  lies  hi 
right  of  ward  of  land."  "In  right  of  ward  of 
b^y  and  land."  "In  detinue  of  charters,  for 
peradventure  he  (the  plaintiff)  la  to  recover  • 
warrantee  by  it."  "So,  seneraUy,  in  actions  real 
or  mixed."    20  Vin.  ubi  supra.     "It  lies  alio 

Howard  % 


Mnxs  V.  Stoddabd  r  al. 


in  qumre  impcdit,  and  a  writ  of  error  upon  it." 
l^pe  V.  Dominam  Reginam,  Cro.  Eliz.  S25. 
S60*]  *In  modem  practice,  tlie  summons  and 
severance  is  seldom  used,  but  in  cases  where 
it  has  heretofore  applied,  the  court  proceeded 
on  motion.  In  the  case  at  bar  it  would  have 
been  very  idle  to  summon  and  sever,  when  the 
parties  were  all  present  by  their  counsel,  and 
ready  to  sever  by  nonsuit. 

But,  be  the  mode  adopted  to  get  dear  of  the 
parties  who  had  sold  their  interest  rieht  or 
wrong,  it  was  for  them  only,  and  not  for  de- 
fendants below,  to  complain  of  it.  The  defend- 
ants were  not  injured  by  any  irregularity,  if 
there  was  any.  It  would  be  a  reproach  upon 
the  law  to  say  that  there  was  no  way  in  which 
this  could  be  done;  and  no  one,  I  think,  can  de- 
vise a  better  than  that  which  was  adopted  by 
the  court  below.  Chouteau  v.  United  States,  9 
Peters,  144,  163;  Hunter  v.  Hemphill,  6  Mo. 
119;  United  States  v.  Percheman,  7  Peters,  90, 
91. 

To  the  objection,  that  the  location  was  a  de- 
parture from  the  concession,  I  answer — 

1st.  That  it  is  immaterial  if  it  were  so;  for, 
the  location  having  been  made,  the  survey  filed 
with  the  claim  became  a  part  of  it.  Altogether, 
it  was  a  claim;  and  whether  good  or  bad,  it 
was  not  for  a  stranger,  but  for  the  United 
States,  to  determine.  This  land,  then,  was 
claimed;  and  being  so,  was  reserved  from  sale 
by  the  Act  of  1811.  Finally,  the  Board  of  Com- 
missioners, and  Congress  acting  on  their  report, 
determined  that  the  land  ought  to  be  held  ac- 
cording to  the  survey. 

2d.  But  the  location  was  in  pursuance  of  the 
concession.  The  translation  of  De  Mun  conveys 
the  true  meaning  of  the  petition;  that  of  Ren- 
ard  does  not,  though  it  may  translate  each 
French  word  literally  into  an  e<}uivalent  Eng- 
lish word.  Their  disagreement  is  m  the  transla- 
tion and  explanation  of  the  clause  in  which  Bell 
represents,  "que  avec  Tagrement  de  votre 
predecesseur  il  se  transporter  sur  cette  rive,  od 
il  a  choisi  une  morceau  de  terre,"  etc. 

De  Mun,  a  contemporary,  resident  at  the  time 
in  Louisiana,  translates  and  explains  the  pass- 
age thus:  "That,  with  the  consent  of  your 
predecessor,  he  came  over  to  this  side  (of  the 
Mississippi),  where  he  selected  a  piece  of  land," 
etc 

Renard  translates  it,  "That  he,  with  the  con- 
sent of  your  predecessor,  has  come  over  to  this 
shore,  where  he  has  selected  a  tract  of  land," 
etc.;  and  by  the  context,  as  expounded  by  coun- 
sel, makes  it  the  "shore"  of  the  Missouri,  and 
not  of  the  Mississippi,  to  which  he  has  come 
with  this  assent. 

That  it  was  the  Mississippi,  and  not  the  Mis- 
souri, which  he  crossed  witn  the  assent  of  the 
Lieutenant-Governor,  is  certain.  The  Missis- 
sippi bounded  the  Spanish  territory  on  the  east, 
but  the  Missouri  was  entirely  within  it;  he 
might  cross  the  Missouri  at  pleasure,  without 
8  •  1  *]  such  assent — ^not  the  Mississippi.  *Again, 
why  saVf  'il  se  transporter  sur  cette  rive  oil  il 
a  choisi,*  etc,  "rive  sud  du  Bfisourif"  Why 
"cette  rive"  and  "rive  sud,"  with  the  addition 
of  Missouri  in  the  same  sentence,  if  both  meant 
the  same  thing,  or  if  Missouri  were  understood 
in  the  first  branch  of  the  sentence?  But  it  is 
very  clear  from  the  text  itself  that  they  meant 
different  things.  De  Mun's  knowledge  of  the 
1>oundary  of  Louisiana,  and  the  laws  touchins 
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immigration,  enabled  him  to  explain  that 
difference.  "Cette  rive"  means  this  side  of  the 
Mississippi.  It  may  be  north  or  south  of  the 
Missouri,  for  his  majesty  had  domains  on  both 
sides  of  that  river;  but  "R.  S.  due  Missouri," 
(rive  sud),  defines  the  side  north  or  south  of 
that  river,  on  which  he  prays  for  a  concession. 
But  neither  "oette  rive"  nor  "rive  sud"  means 
short,  in  Its  most  restricted  sense — the  water's 
edge,  or  the  river  bank.  Its  whole  sense,  text, 
and  context  show,  that  it  was  to  tliis  side  of 
the  Mississippi  which  he  had  come,  not  confin> 
ing  himself  to  the  water's  edge;  and  it  was  on 
the  south  side  of  the  Missouri,  in  an  equally 
large  sense,  as  contradistinguished  from  the 
north,  that  he  asked  permission  to  locate  the 
warrant  which  he  prays  for. 

Indeed,  the  very  fact  that  Initials  are  used 
(M.  R.  S.),  shows  that  the  expression  occurred 
frequently,  and  De  Mun,  a  contemporary,  gives 
its  conventional  meaning. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

The  plaintiffs  brought  an  action  of  ejectment 
in  the  Circuit  Court,  to  recover  three  hundred 
and  fifty  arpents  of  land  in  the  neighborhood  of 
St.  Louis,  which  they  claim  under  a  concession 
made  by  the  Spanish  government,  in  1800,  to 
Mordecai  Bell.  Bell  conveyed  his  right  to 
James  Mackay  on  the  20th  of  May,  1801,  and 
on  the  20th  of  September,  1805,  Mackay  con- 
veyed the  same  to  Amos  Stoddard,  the  ancestor 
of  the  plaintiffs.  A  plat  and  certificate  of  the 
survey  were  certified  and  recorded  bv  Antoine 
Soulard,  as  Surveyor-General,  the  20tn  of  Janu- 
ary, 1806. 

0^  the  29th  of  June,  1808,  the  above  papers 
were  filed  with  the  recorder  of  land  titles  for 
the  district  of  St.  Louis.  The  claim  was  duly 
presented  to  the  board  of  Commissioners,  under 
the  acts  of  Congress,  and  rejected  on  the  10th 
of  October,  1811;  but  afterwards,  on  the  8th  of 
June,  1835,  a  new  board  decided  that  three  hun- 
dred and  fifty  arpents  of  land  "ought  to  be  con- 
firmed to  the  said  Mordecai  Bell,  or  his  legal 
representatives,  according  to  the  survey  on  rec- 
ord." On  the  4th  of  July,  1836,  an  Act  of  On- 
gress  was  passed,  confirming  the  decision  of  the 
commissioners.  The  land  was  surveyed  as  con- 
firmed. The  ^defendant  admitted  that  [*S62 
he  was  in  possession  of  forty  acres  of  the  land 
claimed  at  the  commencement  of  the  suit. 

The  title  of  the  defendant  was  founded  on 
an  entry  made  by  Peltier  of  one  hundred  and 
sixty  acres  of  land,  by  virtue  of  a  New  Madrid 
certificate,  on  the  24th  of  October,  1816.  A 
survey  of  the  entry  was  made  in  March,  1818, 
and  a  patent  to  Peltier  was  issued  on  the  16th 
of  July,  1832.  Possession  has  been  held  of  the 
forty  acres  claimed  by  the  defendant  and  by 
those  under  whom  he  claims,  since  1819.  This 
title  was  conveyed  to  the  defendant. 

The  township  in  which  this  land  is  situated 
was  surveyed  by  the  United  States  in  1817, 
1818,  1819,  and  was  examined  in  1822.  In  1823, 
the  proclamation  of  the  President,  published  at 
St.  Louis,  directed  the  lands  in  the  above  town- 
ship to  be  offered  at  public  sale. 

This  title,  with  but  little  variation  of  facts, 
was  asserted  by  the  plaintiffs,  and  duly  consid- 
ered by  this  court,  in  the  case  of  Stoddanrs 
Heirs  v.  Chambers,  2  How.  284.    And  the  court 

ilia 


ses 


8UPBBMK  COUBT  OF  THE  UNITB>  STATIB. 


laat 


held  the  title  to  be  valid  against  that  which  is 
now  set  up  by  the  defendant.  In  the  case  of 
Barry  y.  Gamble,  3  How.  63|  that  decision  was 
sanctioned.  But  the  counsel  for  the  defendant, 
havinc  brought  the  same  title  before  us  in  this 
case,  have  requested  a  re-examination  of  the 
points  ruled  in  the  case  of  Chambers.  We  will 
oriefly  refer  to  the  points  now  made,  and  to  the 
new  facts  proved,  on  which  this  application  is 
founded. 

The  court  instructed  the  jury,  "that  the  land 
included  in  the  survey  given  in  evidence,  made 
for  Amos  Stoddard  on  the  21  st  of  January,  1806, 
by  James  Mackay,  No.  42,  was  reserved  from 
location  and  sale  at  the  time  Peltier's  location 
was  made,  and  also  at  the  time  his  patent  issued ; 
and,  therefore,  both  the  location  and  patent  are 
invalid,  as  against  the  title  of  Amos  Stoddard, 
or  those  claiming  through  him,  to  the  extent 
that  the  two  claims  cover  the  same  land.  And 
that  the  land  included  in  Mackay's  survey 
aforesaid  is  the  land  confirmed  to  Amos  Stod- 
dard, or  to  his  heirs,  by  the  Act  of  Congress  of 
July  4th,  1836,"  etc. 

It  is  objected,  that  the  concession  granted  to 
Mordecai  Bell  should  have  been  located  at  St. 
Andre,  and  not  in  the  vicinity  of  St.  Louis.  In 
his  petition  to  the  Lieutenant-Governor  of  Up- 
per Louisiana,  he  states,  "with  the  consent  of 
your  predecessor,  he  came  over  to  this  side  [of 
the  Mississippi],  where  he  has  selected  a  piece 
of  land  in  his  majesty's  domain,  on  the  south 
aide  of  the  Missouri.  This  being  considered,  he 
supplicates  you  to  have  the  goodness  to  grant 
him,  at  the  same  place,  for  the  support  of  his 
family,  three  hundred  and  fifty  arpents  of 
S6S*]  *land  in  superficie."  Tlus  bears  date 
21st  January,  1800;  and  on  the  29th  of  the 
same  month  the  Lieutenant-Governor  responds: 
"In  consequence  of  the  information  of  the  com- 
mandant of  St.  Andre,  Don  Santiago  Mackay,  I 
do  grant  to  the  petitioner  the  tract  of  land  of 
three  hundred  and  fifty  arpents  in  superficie," 
etc.,  'in  the  place  indicated." 

St.  Andre,  the  place  of  Bell's  residence,  is 
situated  on  the  south  side  of  the  Missouri 
River,  about  thirty  miles  from  St.  Louis.  Pas- 
cal L.  Cerr6,  a  witness,  states  that  Bell  resided 
in  the  neighborhood  of  St.  Andre  several  years, 
and  was  engaged  in  hunting,  drinking,  and 
playing  cards,  and  led  a  sort  of  vagabond  life; 
that  his  petition,  except  the  mark  of  the  signa- 
ture of  Bell,  was  in  the  handwriting  of  Mackay. 
And  Bell,  being  sworn  as  a  witness,  says  he 
never  applied  for  a  concession,  nor  was  there, 
to  his  knowledge,  any  grant  made  to  him. 
That  Mackay  told  him  he  had  a  head  right 
which  he,  Mackay,  wished  to  obtain,  and  which 
the  witness  exchanged  with  him  for  a  tract  of 
land  near  St.  Andre. 

Instead  of  the  word  "(Mississippi),"  included 
in  brackets  in  the  petition  of  Bell,  it  seems 
the  letters  M.  R.  S.  were  used,  which  one  of 
the  witnesses  considers  "as  put  for  Majeste 
Rive  Sud;"  and  Milbum,  a  surveyor,  says  that 
he  should  have  surveyed  the  concession  on  the 
south  bank  of  the  Missouri  River,  if  not  other- 
wise directed.  In  opposition  to  this  view,  the 
words  of  the  petitioner  are  relied  on,  "that  with 
the  consent  of  your  predecessor  he  came  over  to 
this  side  of  the  M.  R.  S.,"  which  could  only 
have  meant  the  Mississippi  River,  that  river 
being  the  eastern  limit  of  Louisiana,  which  ex- 
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tended  far  north  of  the  BiQssouri.  That  to  cross 
the  Missouri  River,  the  "leave  of  his  predeces- 
sor" could  not  have  been  asked,  as  H  was  un- 
necessary. 

Whatever  doubts  this  evidence  may  have 
created,  as  to  the  location  of  Bell's  concession, 
had  it  been  laid  before  the  commissioners  who 
acted  upon  the  claim,  it  is  now  too  late  to  af- 
fect the  title  under  it.  In  regard  to  the  state- 
ment of  Bell,  his  convevance  of  the  land  in 
controversy  to  Mackay  shows,  at  least,  the  in- 
accuracy of  his  memory.  But  the  survey  of 
the  concession  in  1806,  as  now  claimed,  which 
survey  was  recorded  and  expressly  confirmed 
by  the  commissioners  on  the  8th  of  June,  1835, 
is  a  sufiBcient  answer  to  the  above  objection. 
The  survey  was  a  private  one,  and  consequent- 
ly was  of  no  authority  except  to  designate  the 
locality  and  extent  of  the  claim,  until  sanctioned 
by  the  commissioners.  By  the  Act  of  the  21st 
April,  1806,  they  were  authorized  to  direct  such 
surveys  as  they  may  think  necessary  for  the 
purpose  of  deciding  on  claims  presented  for 
their  decision;  and  imder  this  power  they  hads 
*rif;ht  to  adopt  private  surveys  of  [*S64 
claims,  if  accurately  executed.  This  was  in 
pursuance  of  the  instructions  of  the  Secretary 
of  the  Treasury. 

The  great  question  in  the  case  is,  whether  the 
land  in  controversy  was  subject  to  be  appropri- 
ated by  a  New  Madrid  warrant  on  the  20th  of 
October,  1826,  when  Peltier  made  his  loca- 
tion. 

Under  various  acts  of  Congress  up  to  the  26th 
of  May,  1829,  Spanish  or  French  titles  which 
had  been  duly  filed  by  the  recorder  of  land 
titles  were  reserved  from  sale.  Those  acta  are 
referred  to  in  the  case  of  Stoddard  v.  Chambers. 
At  that  period,  all  claims  which  had  not  re- 
ceived the  sanction  of  the  government  were 
barred.  On  the  9th  of  July,  1832,  an  act  wai 
passed  "for  the  final  adjustment  of  lajid  titlei 
m  Missouri,"  which  provided  that  the  recorder 
of  land  titles,  with  two  commissioners  to  be 
appointed,  should  examine  all  the  unconfirmed 
claims  to  land  in  Missouri,  which  had  hereto- 
fore been  filed  in  the  office  of  the  said  recorder, 
according  to  law,  founded  upon  any  French 
or  Spanish  grant,  etc.,  issued  prior  to  the  10th 
of  March,  1804."  And  they  were  required  to 
class  the  claims  so  as  to  "state  in  the  first  clssfc 
what  claims,  in  their  opinion,  should  in  fs^l 
have  been  confirmed,  according  to  the  laws, 
usages,  and  customs  of  the  Spanish  govern- 
ment, and  the  practice  of  the  Spanish  author- 
ities under  them ;  and  second,  what  claims,  in 
their  opinion,  are  destitute  of  merit,  law,  or 
equity.'^  And  after  the  report,  the  lands  in  the 
first  class  shall  continue  to  be  reserved  from 
sale  as  heretofore,  until  the  decision  of  Con- 
gress shall  be  made  against  them;  but  the  sec- 
ond class  was  declared  to  be  subject  to  sale  ai 
other  public  lands. 

This  act  reserved  from  sale,  necesaarilT,  all 
claims  which  had  been  duljr  filed,  untu  the 
final  report  of  the  commissioners;  and  those 
which  were  embraced  in  the  first  claaa,  until 
Congress  should  reject  them.  In  the  case  of 
Stoddard  v.  Chambers,  the  court  aay,  in  refer- 
ence to  Peltier's  location:  "It  was  made  on 
land  not  liable  to  be  thus  appropriated,  hot 
which  was  expressly  reserved ;  and  this  was  the 
case  when  the  patent  was  issued.    Had  the  «• 
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try  been  made,  or  the  patent  been  issued,  after  of  tbe  United  States"  must  be  ''in  conformity 

the  26th  of  May,  1829,  when  the  reservation  with  it."     But  this,  it  is  insisted,  is  not  the 

ceased,  and  before  it  was  revived  by  the  Act  true  construction  of  the  proviso.    That,  "under 

of  1832,  the  title  of  the  defendant  could  not  be  the  law"  does  not  mean  "in  pursuance  of  it," 

eontested.     But  at  no  other  interval  of  time,  or  'in  conformity  with  it,"  but  an  act  assumed 

from  the  location  of  Bell,  until  its  confirmation  to  be  done  under  it. 

in  1836,  was  the  land  claimed  bv  him  liable  to  The  word  "under"  has  a  great  variety  of 

be  appropriated  in  satisfaction  ox  a  New  Madrid  meanings.    But  the  sense  in  which  it  was  used 

warrant."  in  the  proviso  is,  "subject  to  the  law."     We 

The  defendants'  counsel  suppose  that  if  the  are   under   the   laws   of   the   United   States — 

location  of  the  New  Madrid  claim  was  void,  that  is,  we  are  subject  to  those  laws.    We  live 

S66*]  the  patent,  though  issued  within     *tlie  under  a  certain  jurisdiction — that  is,  we  are 

time  above  stated,  could  have  conveyed  no  title,  subject  to  it.     The  proviso  declares,  that  the 

The  New  Madrid  location  was  void  because  it  act  shall  not  confer  a  title,  "in  opposition  to  the 

interfered  with  the  Spanish  title.    When  that  rights  acquired  under  the  laws  of  the  United 

title  was  barred  by  the  lapse  of  time,  the  gov-  States."    This  would  seem  to  be  conclusive,  as 

emment,  by  issuing  of  a  patent,  would  have  no  right  can  be  acquired  under  a  law  which  is 

sanctioned  the  New  Madrid  claim,  and  no  one  not  in  pursuance  of  it.    If  the  New  Madrid  lo- 

could  have  contested  it,  as  between  the  govern-  cation  was  made  in  violation  of  the  law,  it  is 

ment  and  the  claimant  no  controversy  could  ex-  not  perceived  how  any  right  could  be  acquired 

ist.    By  the  patent,  he  only  acquired  what  his  under  it. 

certificate  entitled  him  to.    And  the  right,  thus  The  judgment  of  the  Circuit  Court  is  affirmed, 
made  complete,  could  not  have  been  al^ted  by 

any  subsequent  act  of  Congress.    The  govern-  Order, 
ment  mieht  have  withheld  the  patent,  on  the 

ground  that  the  New  Madrid  certificate  had  This  cause  came  on  to  be  heard  on  the  traa- 

been  improperly  located;   but  that  not  being  script  of  the  record  from  the  Circuit  Court  of 

done,  the  patent  gave  an  indisputable  title.  the  United  States  for  the  District  of  Missouri, 

It  is  insisted  that  the  New  Madrid  location,  and  was  argued  by  counsel;   on  consideration 
if  made  on  lands  reserved  from  sale  by  reason  whereof,  it  is  now  here  ordered  and  adjudged 
of  the  Spanish  claim,  became  valid,  so  soon  as  by  this  court,  that  the  judgment  of  the  said 
the  bar  was  complete  against  that  claim.    But  Circuit  Court  in  this  cause  be,  and  the  same  it 
this  consequence  would  not  seem  to  follow.    If,  hereby  affirmed,  with  costs, 
during  the  bar,  no  act  was  done  by  the  gov- 
ernment to  confirm  the  New  Madrid  claim,  nor  ^^_^ 
by  the  claimant  to  perfect  his  title,  a  removal  ' 
of  the  bar  would  not  prejudice  any  newly  ac- 
quired right.    And  this  only  could  prevent  the  EDMUND  B.  CALDWELL,  survlvinff  partner 
renewal  of  the  reservation  by  Congress.      By  of  James  Lynd,  Jr.,  ft  Company,  fTaintiff  ia 
such  a  renewal,  a  preference  was  ^ven  to  the  Error, 
Spanish  claim,  which  was  an  exercise  of  legis-  T. 
lative  discretion.    Congress  might  have  excepted  -.p-  rnriTED  STATES, 
from  this  reservation  lands  covered  by  New  unxijii/  oxaiacs. 

Madrid  legations;    but  this   not   having  been  Collection  of  duties-forfeiture-invoice  for  lest 

^^'h« l^r?^«nl  ."?  Wn~  X  lUr     ^  ^^^^  value-election  by  U.  S.  to  take^ 

on  the  same  footing  as  before  the  bsx.  ^    ^  ^^    value-instructions  calculated  to 

It    is    insisted,    that,    as    Bell's    concession  ITj-i^-^  ;V.JL  r-™Il„-                «»*vui»w«*  w 

was  surveyed  without  authority,  it  was  no  no-  "^"'^  i"^  erroneous. 

VoL^  ^u^'""^*  ^^''''^lS'^''^^f'^  l^tu^"^  ""'  I»  this  case,  the  coort  below  Instracted  the  Jury. 

1806,  as  before  remarked,  autnonzed  the  com-  thst,  If  the  goods  were  fraudulently  entered,  It  was 

missioners  to  direct  such  surveys  as  they  may  no  matter   in   whose   possession   they   were   then 

think  necessary  to  be  executed^for  the  purpose  tfi^^^Vt^^^t^J'^n'.^.fe.?^^^^^^  5.Vt  Th'^iS 

of  deciding  on  claims  presented  for  their  decl-  felturt  took  place  when  the  frsud,  If  any.  was  com- 

sion;  but  where  a  private  survey  had  been  msde,  mitted,  and  the  seller  of  the  goods  cou.'d  convey  no 

they  had  the  power  to  adopt  it.  as  was  done  in  ^*i?w!^  }^^.  purchaser.                         ^  ^    .^     .  . 

♦1!:/™^     A«*?^r,r«i,  .,v«,^«   i^iJw.  ZuL^^.rJ^  T*>'*  instruction  was  right  In  lespeel  to  tbe  slxtr* 

this  case.    And  such  survey,  being  placed  upon  eighth  section  of   the  Act  of  iiuli    u    ...a..  Zl 

record  by  the  recorder,  seems  to  have  been  a  Large.  677),  as  the  penalty  is  the  forfeiture  of  the 

reasonable  notice,  within  the  acts  of  Congress.  £oods  ^"Jj"^.  »n„»j*«™»«J5^                IftJSf'.iSh 

■,»....           .  '  j^  •  41 X  xv^  ^_^— s-^  1^  t.1.^  wrong  as  the  Instruction  applies  to  the  sixty-sixth 

But  it  is  contended  that  the  proviso  in  the  .ectlon  of  the  same  act— as  the  forfeiture  under  It 

Act  of  1836,  which  confirmed  the  Spanish  and  Is  either  the  goods  or  their  value. 

French  chiims  reported  by  the  commissioners,  ^^^^der  the  sixty-eighth  section,  the  forfeiture  Is 

.»»K^^.  T>«u^-.-»-  xr^«  Tur^A^A  i^.«;^.      t\,1  the  statutory  transfer  of  right  to  the  goods  at  the 

embraces  Peltier  s  New  Madnd  location.     The  ^^j^e  the  offense  Is  committed.     The  title  of  the 

words  of  the  proviso  are,    that  if  it  should  be  United  States  to  the  goods  forfeited  is  not  consum- 

found  that  any  tract  confirmed,  or  any  part  m»it^  "?Jf"  after  Judicial  condemnation,  but  the 

4>u^^^4    k.4    iL^^   .««4>«:^i««i«»   i^«^^A   v!^   01W  right  to  them  relates  backwards  to  the  time  the  of- 

thereof,  had   been  previously  located  by   any  f^l^  ^„  committed,  so  as  to  avoid  all  Intermedl- 

other  person  or  persons,  under  any  law  of  the  ate  sales  of  them  between  the  commission  of  the 

United  States,  or  had  been  surveyed  or  sold  by  offense  and  condemnation. 

*!»->  tt«Ua<i  cl.f^a    «^i,.4.  m^  •Yi<%t«M  A/mfA*  «i#k  But  uttdcr  the  sixty-sixth  section  of  the  act,  In 

the  Umted  States,  that  act  should  confer  no  ^^,^jj  ^be  forfeiture  \i  the  goods  or  their  value,  the 

title  on  such  lands,  in  opposition  to  the  nghts  United  States  have  no  title  in  the  goods,  until  a 

acquired  by  such  location  or  purchase."  election  has  been  •made  either  to  recover  [•«6T 

•  AA*i     •!«  4>YiA  AA.A  /*#  Qfrk/i^a«><i  v   PTtomTiAi-a  ^^^  goods  or  thftlr  valuc.     Therefore,  under  that 

?»?•  '     }^  ;?®.l*^«     Stoddard  v.  Chambers,  B^ctlon,  any  rights  In  the  goods  acquired  bona  fide 

this  court  heldy  that    a  location  under  the  law  by  third  persons  in  the  meantime  are  protected. 
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The  claimant!  prayed  Ibe  court  to  Initmct  tht 
Jury,  that  the  United  Statei  were  not  entitled  to  re- 
cover under  the  first  and  second  counta  of  tho  In 
formation  founded  on  the  fifteenth  section,  unless 
the  goods  were  unladen  and  delivered  without  per- 
mits. The  jury  was  told,  in  reply,  "If  the  permits 
were  obtained  by  fraud  and  improper  means,  they 
were  of  no  effect,  and  a  mere  nullity.  The  united 
States  are  entitled  to  recover,  if  the  goods  were  Im- 
ported with  the  view  to  defraud  the  revenues." 
whether  or  not  the  permits  were  obtained  by  fraud 
or  improper  means  was  a  point  in  the  cause  for  tne 
jury  to  decide,  and  what  the  court  said  upon  the 

Srayer,  was  virtually  saying  to  the  jury,  that  a  ver- 
Ict  mi/;ht  be  returned  upon  the  first  and  second 
counts  against  the  claimants,  and  that  they  were 
liable  to  the  penalties  of  the  act  for  unladlna  goods 
without  a  permit,  without  saying  If  they  thought 
that  there  was  evidence  enough  to  prove  the  fact 
against  them. 

THIS  caae  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
Btates  for  the  Eastern  District  of  Pennsylvania. 

The  case  was  this: 

In  August,  1830|  the  attorney  of  the  United 
States  filed  an  information  in  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Pennsylvania,  against  thirty-five  remnants 
of  pieces  of  cloths  and  cassimere,  that  had 
been  seized  at  the  store  of  James  Lynd,  Jr.,  & 
Co. 

The  information  contained  thirteen  counts. 

1.  Cliarged,  That  the  goods  were  brought 
from  a  foreign  port  into  some  port  or  place  in 
the  United  States,  to  the  attorney  of  the  Unit- 
ed States  yet  unknown,  and  were  unladen  and 
delivered  from  the  vessel  in  which  they  had 
been  brought,  without  any  permit  or  special 
license  from  the  collector  or  naval  officer,  or 
any  other  competent  officer  of  the  customs. 
Act  of  1799,  sec.  60,  I  Stat,  at  Large,  665. 

2.  Charged,  That  the  goods  were  brought 
into  the  port  of  New  York,  and  there  unladen 
and  delivered  without  a  permit.  Act  of  1799, 
sec.  60,  Ibid. 

3.  That  the  said  goods  were  found  con- 
cealed in  a  certain  store  in  the  occupation  of 
William  Blackburne  &  Co.,  at  the  port  of  Phil- 
adelphia, the  duties  on  said  goods  not  having 
been  paid  or  secured  to  be  paid.  Act  of  1799, 
sec.  68,  1  Stat,  at  Large,  677. 

4.  That  the  said  goods  were,  on  their  impor- 
tation, entered  at  the  office  of  the  collector  of 
New  York;  and  that  on  each  and  every  of  the 
entries,  an  invoice  of  the  goods  included  in  the 
entry  was  produced  and  left  with  the  collector. 
That  the  said  goods  were  not  invoiced  accord- 
ing to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, but  were  invoiced  at  a  less  sum  than 
the  actual  cost,  with  design  to  evade  the  duties 
thereupon,  or  some  part  thereof.  Act  of  1709, 
sec.  66,  1  Stat,  at  Large,  677. 

368*]  *5.  That  entries  of  the  said  goods,  at 
the  time  of  thoir  importation,  were  made  at  the 
office  of  the  collector  of  New  York;  and  that 
on  each  of  tho  entries  an  invoice  of  the  goods, 
etc.,  was  produced  and  left  with  the  said  col- 
lector. That  all  and  each  of  the  said  invoices 
so  produced,  and  all  and  each  of  the  several 
packages,  in  each  and  every  of  the  said  in- 
voices in  which  the  said  goods  were  imported, 
were  made  up  with  intent,  by  a  false  valuation, 
to  evade  and  defraud  the  revenue  of  the 
United  States.  Act  of  1830,  4  Stat,  at  Large, 
410. 

6.  That  entries  of  the  said  goods,  at  the  time 
of  theJr  importation,  were  made  at  the  office  of 
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the  collector  of  New  York;  that  on  emeh  of  the 
entries  an  invoice  of  the  goods  was  prodnoed 
and  left  with  the  collector;  that  all  and  each 
of  the  said  invoices  were  made  up  with  intent, 
by  a  false  valuation,  to  evade  and  defraud  the 
revenue  of  the  United  States.  Act  of  1830,  see. 
4,  4  Stat,  at  Large,  410. 

7.  That  all  and  each  of  the  several  packaget 
contained  in  each  and  every  of  the  entries,  and 
each  and  every  of  the  invoices  so  produced, 
were  made  up  with  intent,  by  a  false  valuation, 
to  evade  aiid  defraud  the  revenue.  Act  of 
1830,  sec.  4,  4  Stat,  at  Large,  410. 

8.  Charges  that  the  invoices  were  mads  up 
by  a  false  extension,  to  evade  and  defraud  the 
revenue  of  the  United  States.  Act  of  1830. 
4  Stat,  at  Large,  410. 

9.  That  the  goods,  etc.,  being  composed 
wholly  or  in  part  of  wool  or  cotton,  were  en- 
tered, at  the  times  of  their  importation,  at  tlie 
office  of  the  Collector  of  New  York;  that  in- 
voices were  produced  and  left  with  the  col- 
lector; that  all  and  each  of  the  packages  in 
each  and  every  of  the  invoices,  and  each  and 
every  of  the  entries,  were  made  up  with  intent 
to  evade  and  defraud  the  revenue  of  the  United 
States.    Act  of  1832,  4  Stat,  at  Large,  693. 

10.  As  amended,  the  same  with  the  4th. 

11.  As  amended,  the  same  with  the  6th. 

12.  As  amended,  the  same  with  the  7th. 
18.  As  amended,  the  same  with  the  9th. 

To  this  information  the  claimants  put  in 
three  pleas: 

1st.  Traversing  the  several  causes  of  forfei- 
ture alleged. 

2d.  The  second  plea,  which  was  to  all  the 
counts  save  the  two  first,  alleged  that  claim- 
ants, prior  to  goods  being  seized,  had  bona  fide 
purchased  the  goods  for  full  value,  without 
any  notice  or  knowledge  of  their  being  liable 
to  seizure  or  forfeiture,  under  or  by  an  act  of 
Congress,  entitled  "An  Act  to  regulate  the 
collection  of  duties  on  imports  and  ton- 
nage," from  persons  having  the  ostensiMe 
ownership  of  them,  and  that  at  the  Hime  [*369 
of  seizure  the  goods  were  in  no  way  whatever 
concealed,  within  the  meaning  of  any  act  of 
Congress. 

Sd.  The  third  plea  alleged  that  the  goods, 
prior  to  their  seizure,  had  been  duly  entered, 

Sassed  through  the  custom-house,  etc.,  the 
uties  imposed  paid,  and  the  goods  there- 
upon delivered  to  the  importers;  that  afte^ 
wards  the  several  packages,  of  which  thesi 
goods  formed  part,  were  broken  up  and 
divided;  that  subsequently  these  goods  were  at 
sundry  times  purchased  bona  fide,  and  for  fnll 
value,  from  persons  having  the  ostensible 
ownership  of  same,  and  without  notice  or 
knowledge  that  they  were  liable  to  seizure  or 
forfeiture  under  any  act  of  Congress  for  anv 
cause;  that  no  part  of  the  goods  had  been  im- 
ported or  entered  by  the  claimants ;  tbat  at  the 
time  of  seizure  they  were  not  in  original  pack- 
ages, nor  concealed,  but  openW  exposed  for 
sale  on  the  shelves  of  claimants'  store. 

To  the  first  of  these,  the  United  States  joined 
issue. 

To  the  second  and  third  demurred  generally, 
and  claimants  joined  in  demurrer. 

These  two  pleas  denying  every  cause  of  for- 
feiture except  the  single  one  of  the  goods  hav- 
ing been  falsely  invoiced,  it   it  believed  that 
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all  the  material  questfons  afterwards  arising  on 
the  trial  of  the  cauae  are  raised  by  these 
demurrers;  but  for  greater  caution,  the  same 
points  were  again  raised  on  the  trial,  in  the 
shape  of  exceptions  to  the  Judge's  eluurge  and 
otherwise. 

On  the  trial  it  appeared  that  Jamea  Lynd, 
Jr^  &  Co.  kept  a  wholesale  and  retail  dry  goods 
store  in  Philadelphia,  and  were  in  the  habit  of 
purchasing  goods  from  W.  Blackbume  &  Oo. 
and  John  Taylor,  Jr.;  that  at  the  time  of  the 
seizure,  the  officer  inquired  for  and  took  from 
them,  at  their  store,  all  the  goods  which  had 
been  purchased  from  Blackbume  &  Co.,  or  from 
John  Taylor,  Jr.;  and  that  the  goods  seised 
were  at  the  time  distributed  among  other 
goods  in  single  pieces  and  parts  of  pieces,  on 
the  shelves  of  claimants'  store,  for  sale,  with- 
out any  appearance  of  concealment  whatever. 
Evidence  was,  under  objections,  offered  to 
show  that  part  of  the  goods  seized  corresponded 
in  numbers  with  pieces  forming  parts  of  vari- 
ous invoices  that  had  been  in  1838  and  1839 
fraudulently  entered  by  Blackbume  and  Taylor, 
at  prices  below  their  value  in  England,  whence 
they  had  been  exported. 

There  was  no  evidence  of  any  other  causa  of 
forfeiture  whatever. 

For  the  purpose  of  fixing  the  fraud,  evidence 
was  likewise  gi^en,  under  similar  objections, 
of  other  fraudulent  invoices  made  about  the 
same  time  by  Blackbume  and  Taylor,  and 
likewise  of  conversations  with  Blackbume  some 
370*]  days  before  the  ^seizure,  about  other 
invoices  and  other  goods,  and  the  concealment 
of  said  other  goods  from  the  officers. 

There  was  no  attempt  to  show  that  the 
claimants  had  any  part  in  this  concealment, 
nor  in  the  making  of  the  false  entriea;  but,  oo 
the  contrary,  it  appeared  that  the  goods  had 
been  fairly  and  bona  fide  purchased  aad  settled 
for  before  the  seizure. 

The  claimants  contended,  that  where  goods 
are  imported,  entered  at  the  custom-house, 
duties  imposed  and  paid  according  to  such  en- 
try, and  a  permit  and  license  thereupon  grant- 
ed, imder  which  the  goods  are  delivered  to  the 
importer,  the  original  packages  subsequently 
broken,  and  part  of  them  sold  to  a  bona  fide 
purchaser  witnout  notice,  and  before  the  United 
States  had  made  any  election,  the  ffoods  so 
sold  are  not  liable  to  seizure  fai  the  nands  of 
such  bona  fide  holder,  though  they  may  have 
been  fraudulently  entered  by  being  Invoioed  be- 
low their  actual  cost,  ete. 

The  attomey  of  the  United  Statea  contended, 
on  the  contrary,  that,  from  the  moment  the 
fraudulent  entry  was  made,  the  goods  became 
forfeited,  and  the  title  of  the  United  Statea 
accmed  so  as  to  defeat  the  right  of  a  subse- 
quent bona  fide  purchaser  without  notice,  and 
that  when  the  goods  are  delivered  under  a  per- 
mit obtained  under  such  fraudulent  entry,  ft  it 
as  thouj^  no  permit  had  been  given,  and  the 
goods  had  been  delivered  without  permit. 

The  counsel  for  the  olaimanta  asked  the 
eourt  to  instruct  the  Jury — 

First.  That  there  cannot  be  a  forfeiture  of 
the  goods  under  the  fourth  section  of  the  Act 
of  1^,  nor  under  the  fourteenth  section  oi  the 
Act  of  1832,  unless  the  information  alleges,  and 
the  United  States  have  proved,  all  the  special 
circumstances  of  the  azamination  and  deteetioB 
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of  the  fraud,  under  the  authority  of  the  col- 
lector, in  the  manner  pointed  out  in  said  acts 
of  Congress. 

On  which  the  court  instructed  the  Jury: 
This  is  correct;  but  there  may  be  a  forfeiture 
under  the  Aet  of  17iN). 

Second.  That  the  probable  cause  mentioned 
in  the  seventy-first  section  of  the  Act  of  Ck>n- 
gress  of  ITiN),  chapter  22,  refers  to  the  rieht  of 
seizure  under  said  act;  and  the  right  of 
seizure  depends  on  the  fact,  whether,  at  the 
time  of  their  being  seized,  the  soods  were  con- 
cealed within  the  meaning  of  Uie  sixty-eighth 
section  of  said  act. 

On  which  the  eourt  instructed  the  fwrjt 
This  is  not  law  as  applied  to  this  case.  Tlie 
probable  cause  applies  to  all  eases  of  seizure  for 
any  fraud  under  any  of  the  revenue  laws,  and 
any  section  of  any  such  law.  Whether  there 
was  probable  ^cavise  for  the  prosecution  [*S71 
doee  not  depend  upon  whether  there  was  orig- 
inally ground  for  the  seizure  or  not,  but  upon 
the  pn^  at  the  trial  in  support  of  the  prosecu- 
tion. 

Third.  That  the  term  ^concealed,"  in  said 
sixty-eighth  section,  applies  only  to  articles  in- 
tended to  be  secreted  and  withdrawn  from 
public  view,  on  account  of  the  duties  not 
naving  been  paid,  or  secured  to  be  paid,  or 
from  some  other  fraudulent  motive;  which  the 
court  answered  affirmatively. 

Fourth.  That  if  the  goods  were  not  so  con- 
cealed, nor  any  probable  cause  to  suspect  their 
concealment  at  the  time  of  their  seizure,  the 
burden  of  proof  is  upon  the  United  States;  that 
ndther  the  existence  of  probable  cause  to  sus- 
pect that  goods,  upon  wmch  the  duties  had  not 
Men  paid,  or  seciuvd  to  be  paid,  were  in  pos* 
session  of  the  elaimants,  nor  the  fact  that  goods 
were  found  in  their  possession  which  had  been 
fraudulently  invoiced  or  entered,  is  sufficient  to 
Justify  a  seizure  under  said  sixty-eighth  section, 
unless  the  goods  were  concealed  by  them,  or 
they  were  partiea  or  privies  to  the  false  in- 
voices or  entries. 

On  which  the  court  instracted  the  Jurys 
This  is  not  the  law.  The  burden  of  proof  is 
not  upon  the  United  States,  though  the  floods 
may  not  have  been  concealed,  nor  any  probable 
cause  to  suspect  their  concealment  at  the  time 
of  their  seizure,  if  there  was  probable  cause  to 
believe  the  duties  upon  them  had  not  been  paid 
or  secured. 

Fifth.  That  if  the  goods  seized  had  been 
fairly  and  bona  fide  purchased  by  the  claimants, 
witnout  any  knowledge  by  them  of  their  beinff 
Uable  to  seizure  on  the  part  of  the  United 
States,  and  were,  at  the  time  of  the  seizure, 
openly  exposed  by  them  for  sale  in  their  store, 
the  unit^  States  cannot  recover  under  the 
sixty-sixth  or  rixty-eighth  section  of  said  Aet 
of  1700,  even  though  the  floods  had  been 
fraudulently  or  falsely  invoiced  or  entered,  pro- 
vided the  elaimants  were  in  no  way  partiea 
thereto. 

On  which  the  eourt  instracted  the  Junrs 
This  is  not  the  law.  If  the  goods  were  fraudu- 
lently entered,  it  is  no  matter  in  whose  posses- 
sion they  were  when  seized;  the  forfeiture  took 
place  when  the  fraud,  if  any,  was  committed, 
and  the  seller  could  convey  no  title  to  the  pur- 
chaser. 

Sixth.    That  even  though  the  goods  in  ques- 
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tion  had  been  invoiced  at  less  than  actual  cost 
thereof  at  the  place  of  exportation,  with  design 
to  evade  the  duties  thereupon,  the  United 
States  had  no  title  in  the  goods  until  they  made 
their  election,  either  to  recover  the  goods  them- 
selves, or  the  value  thereof;  and  that  any 
rights  in  said  goods  acquired  bona  fide  by  third 
872*1  ^persons  in  the  mean  time  are  protected 
against  the  right  of  forfeiture  under  this 
section. 

On  which  the  court  instructed  the  jury: 
This  is  not  the  law.  The  title  of  the  united 
States  vested  at  the  time  the  fraud,  if  any, 
was  committed,  and  the  law  authorized  them 
to  seize  the  goods  wherever  they  might  be 
found. 

Seventh.  That  the  United  States  are  not 
entitled  to  recover  under  the  first  and  second 
counts  of  the  information,  unless  the  goods 
were  unladen,  and  delivered  without  permits. 

On  which  the  court  charged:  If  the  permits 
were  obtained  by  fraud  and  improper  means, 
thepr  are  of  no  effect,  and  a  mere  nullity.  The 
United  States  are  entitled  to  recover,  if  the 
goods  were  imported  with  the  view  to  defraud 
the  revenue. 

Eighth.  That  the  burden  of  proof  in  this 
case,  under  the  seventy -first  section  of  the  Act 
of  1799,  is  upon  the  United  States. 

On  which  the  court  charged:  This  is  not 
so;  the  burden  of  proof  is  on  the  claimants. 

The  counsel  for  claimants  also  asked  the 
court  to  charge — 

Ninth.  That  the  claimants  are  not  bound  to 
prove  the  innocence  of  intent  of  the  importers 
m  making  the  invoices. 

Tenth.  The  claimants  are  not  bound  to  prove 
the  actual  cost  or  value  of  the  goods  at  the 
place  of  exportation. 

Eleventh.  The  claimants  are  not  bound  to 
prove  innocence  of  intent  of  the  importers  in 
making  their  invoices,  nor  the  actual  cost  at 
the  place  of  exportation  when  they  were  ap- 
praised at  the  custom-house. 

Twelfth.  That  the  permits  and  the  delivery 
of  these  goods  from  the  custom-house,  is  a  bar 
in  all  cases  against  any  forfeitures,  except 
where  the  claimants  are  parties  or  privies  to 
the  fraud  in  obtaining  them,  or  had  knowledge 
of  the  same. 

Thirteenth.  If  the  vendor  is  liable  to  the 
claimants  of  the  goods  seized  for  indemnity 
for  the  forfeiture  of  them,  the  seizure  does  not 
invalidate  the  sale,  or  impair  the  title  of  claim- 
ants thereto. 

But  the  court  refused  so  to  charge  the  Jury, 
and  further  charged — 

That  the  United  States  have  shown  probable 
cause  for  this  prosecution,  and  the  claimants 
are  bound  to  prove  the  innocence  of  intent  of 
the  importers  in  making  the  invoices.  That 
they  are  bound  to  prove  the  actual  cost  or 
value  of  the  goods  at  the  place  of  exportation, 
even  though  they  were  appraised  at  the  cus- 
tom-house. That  the  granting  permits,  and 
delivery  of  these  goods  from  the  custom- 
house, is  not  a  legal  bar  against  forfeiture 
in  all  cases,  except  where  the  claimants  are  par- 
37 S*]  ties  or  *privies  to  the  fraud  in  obtain- 
ing them,  or  had  knowledge  of  the  same.  And, 
as  to  the  thirteenth  point,  that  if  the  goods 
were  fraudulently  entered,  no  title  passed  to 
tbe  clainuLuU' 
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And  thereupon  the  counsel  for  the  said  claim- 
ants did  then  and  there  except  to  the  aforesaid 
charge  and  opinion  of  the  court. 

Under  these  instructions  of  the  court,  the 
jurv  found  a  verdict  for  the  United  States 
under  the  Act  of  1700,  ch.  22,  sec  50  and 
66,  as  to  all  the  goods  contained  in  the  libel, 
except  two  pieces  of  cloths,  as  to  which  thej 
foimd  for  the  claimants.  The  judgment  of  tin 
District  Court  followed  the  finding  of  the  jury. 

Upon  the  exceptions  above  stated,  the  csae 
went  up  to  the  Circuit  Court,  which,  on  tbe 
9th  of  November,  1846,  afiJrmed  the  judgment 
of  the  District  Court,  and  a  writ  of  error 
brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Fallon  for  the  plaintiff 
in  error,  and  by  Mr.  Johnson  (Attorney -Gen- 
eral) for  the  United  States. 

Mr.  Fallon,  for  the  plaintiff  in  error,  mtde 
the  following  points: 

1.  That  the  court  below  erred  in  not  giving 
judgment  in  their  favor  on  the  demurrers. 

2.  That  the  learned  judge  erred  in  not  in- 
structing the  jury,  as  requested  by  claimants' 
counsel,  that  if  the  goods  were  not,  within  ths 
meaning  of  the  sixty-eighth  section  of  the  set 
of  1700,  concealed,  nor  any  probable  cause  to 
suspect  their  concealment  at  the  time  of  their 
seizure,  the  burden  of  proof  is  upon  the  United 
States;  that  neither  the  existence  of  probable 
cause  to  suspect  that  goods,  upon  wnich  the 
duties  had  not  been  paid,  or  secured  to  be  paid, 
were  in  the  possession  of  the  claimants,  nor  the 
fact  that  goods  were  found  in  their  possession 
which  had  been  fraudulently  invoiced  or  en- 
tered, are  sufiicient  to  justify  a  seizure  under 
said  sixty-eighth  section,  unless  the  goods  were 
concealed  by  them,  or  they  were  parties  or 
privies  to  the  false  invoices  or  entries;  and  ii 
charging,  on  the  contrary,  that  this  is  not  tlie 
law;  the  burden  of  proof  is  not  upon  the  Unit- 
ed States,  though  the  goods  may  not  have  bees 
concealed,  nor  any  probable  cause  to  suFpect 
their  concealment  at  the  time  of  their  seizure, 
if  there  was  probable  cause  to  believe  tlie 
duties  upon  them  had  not  been  paid  or  se- 
cured. 

3.  That  the  learned  judge  erred  in  not  in- 
structing the  jury,  as  requested  by  claimtnt^ 
counsel,  that  if  the  goods  seized  had  been  ftir- 
ly  and  bona  fide  purchased  by  the  claimanti, 
without  any  knowledge  by  them  of  their  beini 
liable  to  seizure  on  the  part  of  the  United 
States,  and  were,  at  the  time  of  the  seizure, 
openly  Vxposed  by  them  for  sale  in  [•STI 
their  store,  the  United  States  cannot  recover 
under  the  sixty -sixth  or  sixty -eighth  section 
of  said  Act  of  1700,  even  though  the  goods  bid 
been  fraudulently  or  falsely  invoiced  or  entered, 
provided  the  claimants  were  in  no  way  partiei 
thereto;  and  in  charging,  on  the  contrary,  thst 
this  is  not  the  law,  and  that  if  the  goods  were 
fraudulently  entered,  it  was  no  matter  in  whoee 
possession  they  were  when  seized;  the  forfei- 
ture took  place  when  the  fraud,  if  any,  wu 
committed,  and  the  seller  could  convey  no  titk 
to  the  purchaser. 

4.  That  the  learned  judge  erred  in  not  in- 
structing the  jury,  as  requested  by  claimant^ 
counsel,  that  even  though  the  goods  in  ques- 
tion had  been  invoiced  at  less  than  actual  eoit 
thereof  at  the  place  of  exportation,  with  de- 
ai|pi  to  evade  the  duties  thereupon,  the  Unit- 
Howard  !• 
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ed  States  had  no  title  in  the  goods  until  they 
made  their  election  either  to  recover  the  goods 
themselves  or  the  value  thereof;  and  that  any 
riffhts  in  said  goods  acquired  bona  fide  by 
third  persons  in  the  mean  time  are  protected 
against  the  right  of  forfeiture  under  this  sec- 
tion; and  in  charging,  on  tha  contrary,  that 
this  is  not  the  law,  and  that -the  title  of  the 
United  States  vested  at  the  time  the  fraud,  if 
any,  was  committed,  and  tbr  iaw  authorized 
them  to  seize  the  goods  wharever  they  might 
be  found. 

5.  That  the  learned  Judge  erred  in  not  in- 
structing the  iury,  as  requested  by  claimants' 
counsel,  that  the  United  States  are  not  entitled 
to  recover  under  the  first  and  second  counts  of 
the  information,  unless  the  (^oods  were  unladen 
and  delivered  without  permits;  and  in  charg- 
ing, on  the  contrary,  that  if  the  permits  were 
obtained  by  fraud  and  improper  means,  they 
are  of  no  effect,  and  a  mere  nullity,  and  that 
the  United  States  were  entitled  to  recover,  if 
the  goods  were  imported  with  a  view  to  de- 
fraud the  revenue. 

0.  That  the  learned  Judge  erred  in  not  in- 
structing the  jury  as  requested  by  claimants' 
counsel,  that  the  burden  of  proof  in  this  case, 
under  the  seventy- first  section  of  the  Act  of 
1799,  is  upon  the  United  States;  and  in  charg- 
ing, on  the  contrary,  that  the  burden  of  proof 
was  on  the  claimants. 

7.  That  the  learned  Judge  erred  in  not  in- 
structing the  Jury,  as  requested  by  claimants' 
counsel,  that  the  claimants  were  not  boimd 
to  prove  the  innocence  of  intent  of  the 
importers  in  making  the  invoices;  that  the 
claimants  were  not  bound  to  prove  the 
actual  cost  or  value  of  the  goods  at  the  place 
of  exportation;  that  the  claimants  were  not 
lx>und  to  prove  innocence  of  intent  of  the  im- 
porters in  making  their  invoices,  nor  the  actual 
coat  at  the  place  of  exportation  when  they  were 
S75*]  appraised  at  nthe  custom-house;  that 
the  permits,  and  the  delivery  of  the  goods  at 
the  custom-house  is  a  bar  in  all  cases  against 
forfeitures,  except  where  the  elaimants  are 
parties  or  privies  to  the  fraud  in  obtaining 
them,  or  had  a  knowledge  of  the  same,  and 
that  if  the  vendor  is  liable  to  the  claimants  of 
the  goods  seized  for  indemnity  for  the  for- 
feiture of  them,  the  seizure  does  not  invalidate 
the  sale,  or  impair  the  title  of  claimants  there- 
to. 

8.  That  the  learned  judge  erred  in  charging 
the  jury,  that  the  United  States  have  shown 
probable  cause  for  this  prosecution,  and  the 
claimants  are  bound  to  prove  the  innocence 
of  intent  of  the  importers  in  making  the  in- 
voices. That  they  are  bound  to  prove  the 
actual  cost  or  value  of  the  goods  at  the  place 
of  exportation,  even  though  they  were  ap- 
praised at  the  custom-house. 

9.  That  the  learned  Judge  erred  in  charging 
the  Jury,  that  the  granting  permits  and  de- 
livery of  these  goods  from  the  custom-house 
is  not  a  legal  bar  against  forfeiture  in  all 
cases,  except  where  the  claimants  are  parties 
or  privies  to  the  fraud  in  obtaining  them,  or 
had  knowledge  of  the  same. 

10.  That  the  learned  jud^  erred  in  charging 
the  Jury,  that,  as  to  the  thirteenth  point,  if  the 
goods  were  fraudulently  entered,  no  title  passed 
to  the  claimants. 

11.  The  pitdnUM  in  afiw  tatter  raboiits, 
19  Ii.  ed. 


that  the  case  of  Wood  v.  United  States,  16  Pe- 
ters, 342,  in  no  way  rules  the  present  case;  that 
the  claimant  in  that  case  was  the  same  person 
who  had  made  the  false  entry,  he  having  entered 
them  on  his  own  oath  as  goods  of  which  he 
was  the  actual  owner.  See  page  346.  It  is 
therefore  submitted,  that  the  language  of  the 
court  there  applies  only  to  a  case  where  the 
party  making  the  false  entry  is  himself  the 
claimant,  and  not  to  a  case  like  the  present, 
where  the  ^[oods  are  claimed  by  a  bona  fide 
purchaser  without  notice.  See  16  Peters,  861- 
865. 

12.  That  the  learned  Judge  erred  in  admitting 
in  evidence  the  acts  and  declarations  of  John 
Taylor,  Jr.,  and  Wm.  Blackbume  &,  Co.,  tend- 
ing to  show  fraud  in  the  entry  or  conceal- 
ment of  other  goods  than  those  in  the  invoices 
of  which  the  goods  in  question  formed  part. 

In  support  of  these  points  Mr.  FaUon  made 
the  following  observations: 

It  is  contended  that  at  common  law,  forfei- 
tures have  no  relation  back  to  time  of  the  of- 
fense (except  in  cases  of  suicide,  etc.)  See  4 
Black.  Ck>m.  421;  Co.  Utt.  890  b,  391  a;  also 
authorities  collected  by  Mr.  Justice  Story,  in 
United  States  v.  1960  Bags  of  Ck>ffee,  8  Cranch, 
406,  408,  411,  412;  and  by  Vudge  [*87e 
Winchester,  in  United  States  v.  Grundy,  8 
Cranch,  356,  363,  in  note.  And  though  it  may 
be  admitted  that  Congress  may  so  provide,  that 
the  title  shall,  by  reason  of  the  forfeiture,  re- 
late so  as  to  vest  from  the  time  of  the  offense 
committed,  such  is  not  the  provision  of  the  law 
under  consideration. 

The  sixty-sixth  section  of  the  Act  of  1799  (1 
Stat,  at  Large,  677),  on  which  alone  this  case 
can  be  sustained,  provides,  that,  in  case  of  a 
false  invoice  of  eoods,  with  design  to  evade  the 
duties  thereon,  'such  goods,  or  the  value  there- 
of, to  be  recovered  of  the  person  making  entry, 
shall  be  forfeited,"  showing  that  it  was  intend- 
ed that  government  should  make  an  election  to 
take  cdther  goods  or  value  from  the  person 
making  entry.  They  certainly  could  not  take 
both,  and  their  right  to  either  being  precisely 
equal,  neither  becomes  vested  in  them  till  elec- 
tion made.  See  opinion  of  the  court,  constru- 
ing the  fourth  section  of  the  Act  of  1792  (1 
Stat,  at  Large.  289),  containing  words  precisely 
alike,  "the  ship  or  its  value,  to  be  recovered  of 
the  person  maldng  the  oath  shall  be  forfeited." 
This  right  of  election,  it  was  held  by  the  court, 
negatived  the  argument  that  Congress  intended 
that  the  title  should  vest  from  time  of 
offense  committed,  and  protected  a  bona  fide 
purchaser,  who  bought  before  election  made. 
In  this  respect,  this  case  is  distinguished  from 
the  cases  of  United  States  v.  1960  Bags  of  Cof- 
fee, 8  Cranch,  396,  where,  in  the  absence  of 
words  givinc  a  right  of  election,  from  the  fifth 
section  of  the  Act  of  1809  (2  Stat,  at  Large, 
520),  the  title  was  held  to  vest  from  time  of  of- 
fense committed.  See  p.  398,  Ibid.  To  the  same 
effect  is  Gelston  y.  Hoyt,  3  Wheat.  311.  In 
confirmation  of  these  views,  the  court  is  re- 
ferred to  the  68th  section  of  the  Act  of  1799 
(1  Stat,  at  Large.  678),  which  imposes  heavy 
penalties  on  parties  to  pretended  sales;  a  pre- 
caution hardly  necessary,  if  it  were  not  that  a 
bona  fide  sale  without  notice  would  defeat  the 
recovery  by  the  United  States. 

It  is  submitted,  that  the  language  of  the 
ooiirt  in  Wood  y.  United  Statea,  16  Patars,  365, 
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where  it  is  held  that  the  forfeiture  accrues  upon 
making  the  false  invoice,  in  no  way  conflicts 
with  the  present  argument.  In  that  case  the 
claimant  was  the  very  party  who  had  made  the 
false  entry  (see  p.  342;  and  indeed  had  been 
tried  for  perjury,  see  14  Peters),  and  the  argu- 
ment made  by  him  was,  that,  the  moment  the 
goods  passed  the  custom-house,  the  goods  were 
safe;  the  action  of  the  officers  of  the  govern- 
ment in  passing  the  goods  was,  it  was  argued, 
equivalent  to  a  judgment  mantling  the  success- 
ful fraud,  and  that  case  refused  only  to  the 
bungling  deceiver  the  protection  of  resadjudi- 
cata.  It  was  in  reference  to  such  a  case  that 
S77*]  the  language  *in  question  was  used; 
but  it  is  submitted  that,  even  then,  the  opinion 
of  the  court  is  perfectly  reconcilable  with  the 
present  argument.  All  that  the  court  decided 
was  that  the  "forfeiture,"  that  is,  the  penalty  or 
right  to  recover,  accrued  at  once  on  commis- 
sion of  the  offense ;  but  whether  that  forfeiture 
should  be  of  "the  goods,  or  of  the  value  there- 
of," must  depend  upon  the  exercise  of  their 
right  of  election,  ana  until  that  right  be  exer- 
cised, intervening  rights  are  protected. 

Also,  it  is  submitted  that  the  fiftieth  section  of 
the  Act  of  1700  (1  Stat,  at  Large,  656)  was 
meant  to  provide  against  cases  of  smuggling  in 
goods  at  places  other  than  ports  of  entry,  or 
without  passing  the  custom-house,  etc.  Such 
was  not  this  case.  There  was  no  evidence,  or 
pretense  whatever,  of  fraud  in  obtaining  the 
permits.  The  fraud  was  in  making  the  false 
entries  or  invoices,  and  frauds  of  that  character 
are  specially  provided  for  by  the  subsequent 
sections  of  the  act.  It  is  therefore  contended, 
that,  under  the  evidence,  and  so  far  as  respects 
this  case,  the  learned  judge  erred  in  charging 
that  if  the  permits  were  obtained  by  fraud, 
they  are  of  no  effect. 

A  contrary  construction  of  the  act  from  what 
It  now  contended  for  induced  the  court  errone- 
ously, as  is  submitted,  to  permit  evidence  to  be 
given  of  frauds  on  the  revenue,  committed  by 
the  original  importers  in  other  importations 
and  in  other  ways,  thus  treating  the  claimant  as 
a  praticeps  criminum.  It  may  be  admitted  that, 
in  cases  of  conspiracy,  fraud,  etc.,  the  quo 
animo  may  be  shown  by  evidence  of  similar 
frauds  committed  by  the  same  parties  about 
the  same  time.  But  this  rule  has  never  been 
extended  further.  To  oblige  an  innocent  pur- 
chaser to  defend  his  vendor,  or  perhaps  his 
more  remote  vendor,  from  every  imputation  of 
fraud  that  may  be  brought  against  him,  though 
nnconnected  with  the  goods  bought  by  him, 
and  of  which  he  could  have  had  no  knowledge, 
would  be  to  impose  a  hardship  so  intolerable 
as  to  be  revolting  to  every  sense  of  justice;  and 
yet  perhaps  it  is  the  necessary  consequence  of 
the  construction  now  complained  of. 

On  the  part  of  the  United  States,  Mr.  John- 
ton  (Attorney -General)  made  the  following 
points: 

1.  That  probable  cause  was  shown  for  the 
prosecution,  so  as  to  throw  the  onus  proband! 
of  innocence  on  the  claimant.  Wood  v.  United 
States,  16  Pet.  342;  Taylor  v.  Blackbume,  8 
How.  197;  Buckley  v.  United  States,  4  How. 
261;  Clifton  v.  United  SUtes,  Ibid.  242. 

2.  That  the  acts  and  declarations  of  John 
Taylor,  Jr.,  and  William  Blackbume  &  Ck>., 
S7S*1  showing  fraud  ia  tha  entries,  ^invoioea, 
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and  concealment  of  other  goods  than  tbegooda 
in  question,  were  evidence  as  tending  to  show 
fraud  in  the  entries,  invoices,  and  concaUmeot 
of  the  latter  goods.  Same  authorities  abovi 
cited. 

3.  That  the  goods  not  being  invoiced,  at  tU 
time  of  their  entry,  at  the  actual  cost  at  thi 
place  of  exportation,  but  below  the  said  cost, 
and  with  the  design  to  evade  the  duties  tbereoo, 
the  same  were  at  once  forfeited  to  the  United 
States,  not  only  as  against  the  fraudulent  ia- 
porter,  but  as  against  a  purchaser  without 
notice  from  such  importer.  Same  authoritiet 
as  are  dted  under  the  first  point,  and  United 
States  V.  1060  Bags  of  Coffee,  8  Cranch,  388; 
Roberto  v.  Witherhead,  6  Mod.  103;  12  Mod. 
92;  1  Salk.  223;  Lockyer  v.  Offley,  1  Term 
Rep.  262;  Wilkins  v.  Despard,  5  Term  Rep.  Ill 

4.  That  the  United  States  were  entitled  to 
recovery  under  the  first  and  second  counts  of 
the  information,  althoush  the  goods  were  un- 
laden, and  delivered  with  permito,  if  these  per- 
mits were  obtained  by  fraud  and  improper 
means;  and  that  they  were  entitled  to  reco?er 
if  the  goods  were  imported  with  a  view  to  de- 
fraud the  revenue.  K>ttomley  y.  United  States, 
1  Stoiy,  146. 

6.  That  ths  instructions  asked  below,  by  the 
claimant,  as  to  the  construction  of  the  fourth 
section  of  the  Act  of  1830,  and  the  fourteenth 
of  that  of  1832,  and  the  proof  which  the  United 
States  should  offer  to  bring  the  present  can 
within  these  sections,  were  erroneous;  but  if 
not,  the  judge  below  was  right  in  saying,  that, 
independent  of  these  acts,  the  United  Stotei 
were  entitled  to  recover  under  the  Act  of  17M. 
The  same  authorities  as  are  cited  under  thi 
first  point. 

6.  That,  admitting  that  a  purchaser  for  valm 
and  without  notice  could  not  be  affected  by  a 
forfeiture  under  the  sixty-sixth  section  of  the 
Act  of  1700,  yet  the  judgment  below  being  on  tlie 
first,  second,  and  fourth  courts,  is  correct,  be- 
cause the  first  plea  of  the  claimant  does  not 
profess  to  answer  the  first  and  second  counts; 
and  the  second  plea,  which  is  to  all  the  eounti^ 
is  no  answer  to  the  first  and  second  counts,  sad 
being  bad  in  part,  is  bad  altogether.  7  Cranch, 
330;  16  Peters,  367;  4  Howard,  250;  1  Chitty^ 
Plead.  646;  Biggs  ▼.  Cox,  7  Dowl.  &  Ryl.  4ia 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

We  shall  direct  the  reversal  of  the  judgment 
of  the  Circuit  Court  in  this  case,  on  account  of 
three  erroneous  instructions  which  were  gifci 
to  the  jury.  The  prayers  upon  which  tliose  ii- 
structions  were  given  are  the  fifth,  sixth,  sad 
seventh. 

*TheT  inyolve  the  question,  aa  to  the  [*S79 
time  when  the  right  of  forfeiture  attaches  mi 
the  entry  of  ffO<^  invoiced  at  less  than  thar 
value  at  the  place  of  exportotion,  under  a  stat- 
ute which  declares  in  such  a  case,  that  either 
the  goods,  or  the  value  of  them,  shall  be  for 
feited. 

The  instructions  were  given  by  the  lesned 
judge  in  the  court  below,  upon  the  suppontM 
that  they  were  required  by  the  decision  whid 
this  court  made  in  Wood's  csise,  16  Peters.  I4i» 
particularly  upon  account  of  a  aenteaei  a 
the  opinion  at  the  three  hundred  and  sixtj* 
fifth  page  of  the  volume. 
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It  WM  supposed  to  b»  a  repetition  in  that 
ease  of  what  had  been  adjudged  by  the  court 
In  the  eases  of  The  United  States  v.  1960  Bags 
of  Ck>ffee,  and  in  The  Brigantine  Mars,  8 
Cranch,  308,  417.  Or  that  those  cases  did  not 
permit  instructions  to  be  given  to  the  jury  as 
they  were  asked  by  the  counsel  for  the  claim- 
ants, and  did  permit  the  court  to  give  the  fol- 
lowinff:  That  the  title  of  the  United  SUtes 
vested  in  the  goods  entered  upon  an  under- 
valued invoice,  at  the  time  the  fraud  was  com- 
mitted, and  the  law  authorized  the  United 
States  to  seize  the  goods  wherever  they  might 
be  found. 

Neither  of  the  eases  mentioned  authorizes 
such  a  conclusion.  There  is  a  sentence  in 
Wood's  case,  from  which  it  may  be  made,  un- 
less it  is  carefullv  considered  in  connection 
with  the  last  of  the  paragraph  and  with  the 
first  part  of  the  next.  That  sentence  is,  ''But 
under  the  sixty-sixth  section  no  such  allega- 
tions would  be  necessary  or  proper,  as  the  for- 
feiture immediately  attaches  to  ever^  entry  of 
goods  falsely  and  fraudulently  invoiced,  with- 
out any  reference  whatever  to  the  mode  or 
the  circumstances  under  or  by  which  it  was 
ascertained." 

The  sixtv-sixth  section  of  the  act  to  regulate 
the  collection  of  duties  upon  imports  and  ton- 
nage (1  Statutes  at  Large,  677)  is,  "that  if  any 
goods,  wares,  or  merchandise,  of  which  entry 
shall  have  been  made  in  the  office  of  a  collect- 
OTf  shall  not  be  invoiced  according  to  the  act- 
ual cost  thereof  at  the  place  of  exportation, 
with  design  to  evade  the  duties  thereupon,  or 
any  part  thereof,  all  such  goods,  wares  and 
merchandise,  or  the  value  thereof,  to  be  recov- 
ered from  the  person  making  the  entry,  shall 
be  forfeited." 

It  cannot  be  correctly  said,  when  the  decla- 
ration of  forfeiture  is  disjunctively  one  or  the 
other,  of  either  the  goods  or  their  value,  that 
the  forfeiture  upon  the  fraudulent  entry  neces- 
sarilv  and  compulsively  comprehends  the  first, 
to  the  exclusion  of  the  value  of  the  goods, 
which  is  also  said  may  be  a  forfeiture — ^thiat  is, 
that  the  goods  are  forfeited  with  a  right  in  the 
government  to  assert  a  forfeiture  of  the  value 
380*1  too,  where  the  penalty  *for  the  fraud 
committed  can  only  be  one  of  them,  and  not 
both;  or  that  when  this  court  said  in  Wood's 
rase,  speaking  of  the  sixth -sixth  section,  that 
"forfeiture  immediately  attaches  to  every  en- 
try of  goods  falsely  and  fraudulently  invoiced/' 
it  was  not  intended  to  embrace  either  or  both 
penalties,  between  which  the  United  States 
might  make  its  election  for  the  punishment  of 
the  fraud. 

That  such  is  the  meaning  of  the  sentence  al- 
ready cited  from  Wood's  case  is  shown  by  the 
court's  recognition,  in  the  next,  of  the  alterna- 
tive forfeiture  of  the  value  of  the  goods,  to  be 
recovered  of  the  person  making  the  false  entry ; 
and,  also,  by  the  use  it  makes  of  it,  to  show 
that  the  sixty-sixth  section  had  not  been  re- 
pealed, because  no  such  provision  exists  in 
the  Acts  of  1830  or  1832,  and  no  subsequent 
act  covers  all  the  cases  provided  for  by  it.  The 
point  of  discussion  in  that  part  of  the  opinion 
was,  whether  the  sixty -sixth  section  of  the  Act 
of  1799,  ch.  22,  had  been  repealed,  or  whether 
It  was  in  full  force.  The  court,  arguing 
against  the  repeal,  used  the  alternative  forfei- 
ts li.  edi 


ture  in  it  of  the  value  of  the  goods,  and  the 
want  of  the  same  in  other  acts,  to  show  that  it 
was  still  in  full  force;  in  that  wav  satisfactorily 
establishing  that  the  words,  ^'the  forfeiture 
immediately  attaches  to  every  entrr  of  goods 
falsely  and  fraudulently  invoiced,''  apply  to 
the  entry;  not  to  make  the  goods  a  vested  for- 
feiture in  the  United  States,  but  to  show  that 
the  right  in  the  United  States  to  either  forfei- 
ture is  co-existent  with  the  commission  of  the 
fraud. 

But  if  the  explanation  given  of  that  part  of 
Wood's  case  shall  not  be  as  satisfactory  to  oth- 
ers as  it  is  to  ourselves,  though  we  think  it  will 
be  so  to  all  persons,  we  then  say,  that  the  point 
there  in  discussion,  concerning  the  sixty-sixth 
section,  is  altogether  different  from  that  which 
we  are  here  considering  under  the  same  sec- 
tion; and  that  any  declaration  concerning  it 
used  argumentatively,  only  to  show  a  differ- 
ence between  it  and  other  statutes  in  a  point  of 
pleading,  as  is  the  fact  in  that  part  of  the  opin- 
ion, cannot  be  an  applicable  authority,  much 
less  controlling,  when  the  inquiry  under  the 
same  statute  is  its  meaning  in  respect  to  the  at- 
tachment of  penalties  in  it  for  its  violation. 

In  Wood's  case,  the  point  in  discussion  is, 
that  the  United  States  are  not  entitled  to  recov- 
er under  the  third  count  in  that  information, 
because  the  sixty-sixth  section  of  the  Act 
of  Conffress,  passed  the  2d  of  March,  1799,  en- 
titled An  Act  to  regulate  the  collection  of 
duties  on  imports,"  etc.,  was  not  in  force  when 
the  goods  mentioned  in  the  count  were  im- 
port^. 

The  point  we  are  now  considering,  arising 
under  the  same  ^section,  is.  Are  goods  [*381 
entered  upon  an  invoice  not  according  to  the 
value  thereof  at  the  place  of  exportation,  with 
design  to  evade  the  duties  thereon  or  any  part 
thereof,  eo  instant!  upon  the  false  entry  a  for- 
feiture to  the  United  States,  so  as  to  avoid  an 
intermediate  sale  of  them  to  a  bona  fide  pur- 
chaser, or  one  altogether  ignorant  of  the  fraud, 
and  in  no  way  connected  with  the  perpetrator 
of  it,  except  in  buying  the  goods  from  him  foi 
a  fair  price?  The  claimants  in  this  case  con- 
tended, in  the  trial  in  the  Circuit  Court,  that 
neither  under  the  sixty -sixth  nor  the  sixty- 
eighth  section  were  the  goods,  eo  instanti  upon 
the  commission  of  the  fraud,  forfeited  to  the 
United  States,  "if  the  goods  seized  had  been 
fairly  and  bona  fide  purchased  by  them,  with- 
out any  knowledge  by  them  of  their  being 
liable  to  seizure,  and  were,  at  the  time  of  the 
seizure,  openly  exposed  by  them  for  sale  in 
their  stores,  though  the  goods  had  been  fraud- 
ulently or  falsely  invoiced  or  entered,  provided 
the  claimants  were  in  no  way  parties  thereto.'' 
And,  "that  though  the  goods  m  question  had 
been  invoiced  at  less  than  actual  cost  of  them 
at  the  place  of  exportation,  with  design  to 
evade  the  duties  thereon,  the  United  States 
had  no  title  in  the  goods  until  they  made  their 
election,  either  to  recover  the  goods  themselves, 
or  the  value  thereof.  And  that  any  rights  in 
said  goods  acquired  bona  fide,  by  third  persons 
in  the  mean  time,  are  protected  against  the 
right  of  forfeiture  under  the  sixty-sixth  sec- 
tion. 

The  claimants  asked  that  such  instructions 
should  be  given  by  the  court  to  the  jury.  The 
court  refused,  but  did  instruct  the  jury,  "that 
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if  the  goods  were  fraudulently  entered,  it  is 
no  mat^r  in  whose  possession  they  were  when 
seized,  or  whether  the  United  States  had  made 
an  election  between  the  penalties ;  and  that  the 
forfeiture  took  place  wnen  the  fraud,  if  any, 
was  committed,  and  the  seller  of  the  goods 
could  convey  no  title  to  the  purchaser."  This 
instruction  is  partly  right  and  partly  wrong; 
right  in  respect  to  the  sixty-eighth  section,  as 
the  penalty  is  the  forfeiture  of  the  goods  with- 
out an  alternative  of  their  value;  wrong  as  the 
instruction  applies  to  the  sixtv- sixth  section, 
the  forfeiture  under  it  being  either  the  goods 
or  their  value. 

In  the  first,  the  forfeiture  is,  the  statutory 
transfer  of  right  to  the  goods  at  the  time  the 
offense  is  committed.  If  this  was  not  so,  the 
transgressor,  against  whom,  of  course,  the 
penalty  is  directed,  would  often  escape  punish- 
ment, and  triumph  in  the  cleverness  of  his 
contrivance  by  which  he  has  violated  the  law. 
The  title  of  the  United  States  to  the  goods  for- 
feited is  not  consummated  until  aft^  judicial 
^ndemnation;  but  the  right  to  them  relates 
backwards  to  the  time  the  offense  was  com- 
S82*]  mitt«:d,  *so  as  to  avoid  all  intermediate 
sales  of  them  between  the  commission  of  the 
offense  and  condemnation. 

So  this  court  said  in  the  case  of  United  States 
▼.  1960  Bags  of  Ck>ffee,  8  Cranch,  398.  It  was 
said  again,  in  the  case  of  The  United  States  v. 
Brigantine    Mars,    8    Cranch,    417.      Declared 

3^in  four  years  afterwards,  in  Gelston  v. 
oyt,  8  Wheat.  311,  in  these  words:  "The 
forfeiture  must  be  deemed  to  attach  at  the  mo- 
ment the  offense  is  committed,**  so  as  to  avoid 
all  sales  afterwards. 

The  differences  in  time  when  the  transfer  of 
right  in  forfeited  goods  takes  place,  under  such 
provisions  for  forfeiture  as  are  found  in  the 
sixth-sixth  and  sixty -eighth  sections  of  the  Act 
of  1799,  were  fully  considered  and  ruled  by 
this  court  in  United  States  v.  Grundy  and 
Thomburg,  3  Cranch,  337.  It  was  afterwards 
noticed  and  assented  to  by  the  Attorney-Gener- 
al of  the  United  States,  in  his  argument  in  the 
case  of  the  1960  Bags  of  Coffee,  8  Cranch, 
398;  and  has  always  been  considered,  from 
the  time  it  was  made,  as  the  proper  interpreta- 
tion of  a  statute  providing  for  a  forfeiture  for 
in  offense,  either  of  goods  or  their  value.  No 
3ase  can  be  found  in  our  own  or  the  English 
courts  in  conflict  with  it. 

We  must  therefore  say,  that  the  instructions 
g^ven  upon  the  fifth  and  sixth  prayers  of  the 
claimants  were  erroneous. 

Our  conclusion,  also,  is,  that  there  was  error 
in  the  instruction  given  by  the  court  upon  the 
seventh  prayer  of  the  claimants.  The  prayer 
is,  "that  the  United  States  are  not  entitled  to 
recover,  under  the  first  and  second  counts  of 
the  information,  unless  the  goods  were  unladen 
and  delivered  without  permits."  The  differ- 
ence between  the  first  and  second  counts  is, 
that  the  allegation  in  the  first  is,  that  the  goods 
were  brought  into  some  port  or  place  in  the 
United  States  unknown,  unladen  and  delivered; 
and  in  the  second,  that  they  were  brought 
into  the  port  of  New  York,  and  unladen  and 
delivered  there;  and  in  both,  without  any  per- 
mit or  special  license  from  the  collector,  or  any 
other  competent  officer  of  the  customs. 

The  reBpouBe  of  the  court  to  the  prayer  iss 
il2M 


'If  the  permits  were  obtained  by  fraud  and 
improper  means,  thev  were  of  no  effect,  and  a 
mere  nullity.  The  United  States  are  entitled 
to  recover,  if  the  goods  were  imported  with  the 
view  to  defraud  the  revenue." 

The  direct  and  proper  response  to  that  pray- 
er ouffht  to  have  been,  that,  as  the  first  and 
second  counts  were  framed  upon  the  fiftieth 
section  of  the  Act  of  1799,  by  which  a  fine  it 
imposed  upon  persons  unlading  and  deliverin| 
goods  without  a  permit,  if  the  jury  should  find 
that  the  goods  in  question  had  been  *so  [*S8S 
unladen  by  the  claimants,  then  they  were  liable 
to  the  penalty  provided  in  that  section;  or  if 
the  goods  were  unladen  by  them  with  a  per- 
mit, the  jury  could  not  find  a  verdict  againit 
the  claimants  upon  the  first  and  second  counts. 

The  prayer  does  not  involve,  either  in  temu 
or  inferentially  from  them,  the  legal  effect  or 
sufficiency  of  a  permit  obtained  by  improper 
means,  or  fraud  upon  the  unlading  of  goods  un- 
der it;   or  that  the  permit,  under  which  the 
goods  in  Question  may  have  been  landed  hsd 
een  fraudulently  obtained,  and  the  goods  land- 
ed under  it  by  the  claimants.   When,  then,  the 
jury    were   told    that   a    permit   obtained  by 
fraud  or  improper  means  was  of  no  effect  sad 
a  nullity,  it  was  virtually  saying  to  them  that 
a  verdict  might  be  returned  upon  the  first  sad 
second  counts  against  the  claimants,  and  that 
they  were  liable  to  the  penalties  of  the  act  for 
unlading  goods  without  a  permit,  without  say- 
ing, if  they  thought  that  there  was  evidence 
enough  to  prove  the  fact  against  them.   And 
the  court,  by  adding,  that  "the  United  States 
are  entitled  to  recover,  if  the  goods  were  im- 
ported with  the  view  to  defraud  the  revenue,* 
stated  a  proposition  out  of  the  case;  for  then 
was  no  such  count  in  the  information  or  any 
statute  of  the  United  States,  for  the  punish- 
ment of  frauds  in  the  importation  of  coods,  up- 
on which  a  count  could  have  been  framed  n 
the  words  of  the  instruction.    The  inatructios 
was  calculated  to  mislead  the  jury  into  a  con- 
clusion that  the  suit  was  against  the  claimaati 
for  a  meditated  fraud  in  the   importation  cf 
the  goods  in  question,  which  had  rendered  them 
liable  to  be  forfeited. 

It  is  not  necessary  to  notice  the  other  prayeit 
asked,  refused,  and  given  in  this  case.  It  wu 
argued  before  this  court  only  upon  the  thret 
already  stated,  the  answers  to  which  we  han 
said  are  erroneous. 

We  shall,  therefore,  remand  the  cause,  with 
an  order  for  the  reversal  of  the  judgment,  sad 
for  a  venire  de  novo,  that  further  proceeding 
may  be  had  thereon  in  conformity  with  thk 
opinion. 

Order. 

This  cause  oame  on  to  be  heard  on  the  titi- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  ar^ed  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordienl 
and  adjudged  by  this  court,  that  the  judgmcit 
of  the  said  Circuit  Court  affirming  the  judg- 
ment of  the  District  Court  in  this  cause  ib, 
and  the  same  is  hereby  reversed;  and  thst 
this  cause  be,  and  the  same  is  hereby  remasd* 
ed  to  the  said  Circuit  Court,  with  direction  ta 
enter  a  disaffirmance  of  the  judgment  of  tti 
District   *Court,   and   to   remand    this    [MI4 
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MUM  to  tlw  Mid  District  Court,  with  dirae- 
tioiu  to  that  court  to  award  a  renfre  fAciaa  de 
■OTo,  and  for  furtliar  proceedings  to  be  h»d 
therein  in  eonformitj   to  tbe  Opinloa  of  tUi 
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r,  FUnUff  in   Br- 


BBADFOBO  B.  STBVKNB,  DafendaoL 


CtommiMioii  merchuit  adruiclng  moneT  to  own- 
er on  werehouee  certificmt*  end  order  to  de- 
liver to  himaelf,  liae  lege!  title  to,  and  poewe- 
■ion  of  propertj. 


■Iter  the  openiiic  of 

menu  tnaatmeO^tbt 


I   dellTcred 


e  time  of  tbe  Hie  Incipuble  of  act- 

Q(.l  UeilTCTj,  the  deLlrei?  of  the  bill  of  mate,  or 
•Iher  cTlileiic*  of  title,  li  (ancltnt  to  tranater  tbe 
propert;  and  poawulon  to  tbe  Teedce. 

Where  ■rtlclce  of  cammem  were  purebMed  io 
tbe  Bute  of  Indiana,  and  the  Tendora,  Id  whoa* 
warehouse*  Ibej  were  l>1n)[.  gaT«  a  written  mpm- 
orandum  of  ttie  aale,  r^th  a  lecelpt  tor  the 
moDtf,  and  an  eniasemeii:  to  dellTai  "- —  — 
board  of   canal   boati   » 

eaoBl  aarlgitlon,  these  < 

propertr  and  tba  poaaeaaloD  of  tbe  arttelce 
pnrchaaen. 

These  docnmenta,  belnc  1 

to  a  merebaDt  Id  New  Yon,  Id  consideration  of  ad- 
vaacea  ot  moner  lo  the  usual  course  of  trad*, 
transferred  to  him  the  lecal  title  and  eonatmctlTa 
poeaesaloD  of  the  proper^. 

Therefore,  an  attachment  subaeQueotl;  Issued, 
at  tbe  Instance,  of  a  creditor  of  tbe  orlflnsl  pur- 
ebaaara,  which  was  leTled  nooa  tbe  ptopertj  In 
qaestlon,  could  not  be  maintained. 

Tbia  court  will  Jodtdallj  rwmnlae  thle  branch 
«t  trade.    It  has  filaled  lone  anouib^  * 


t  of  his 

and  not  Id  that  of  a  factor  who  bad  madi 
DpoD  foods  In  bis  possession. 


■tea  to  the  drat  ealleie  Ikat  Ub  atovM 


sbonld  paaa 

sale  Info  an .. 

more  than  tbe  usual  wanantr  ot  tha  sonndaeas 
o(  the  gooda  aold. 


for  tbe  District  of  Indiana. 

It  waa  an  action  of  replcTin  brought  bjr  Gib- 
•on,  a  dtiaen  of  New  York,  against  Sterens, 
ttie  sheriff  of  Allen  Count/,  Indiana,  who  had 
in  his  enitodj'  sundry  articles  of  property, 
which  he  liad  taken  by  rirtue  of  a  wnt  of  for- 
eign attachment,  iasiMd  under  the  State  laws 
Of  Indiana. 

The  facts  of  the  cswe  were  agreed  upon  by 
the  counsel  in  the  Circuit  Court  as  followa: 

Be  it  remembered,  that  at  the  May  Term  ot 
said  court,  A.  D.  1B44,  tbe  above  cKuse  waa 
submitted  to  the  decision  of  the  court,  with- 
out the  interrentiou  of  a  jury,  upon  the  follow- 
ing agreed  facta,  to  wit: 

The  parties  mutually  agree  tliat  the  follow- 
ing are  the  facta  in  tbis  case:  That  McQueen 
ft  McKay,  citiiens  of  the  city  of  Detroit,  State 
of  Michigan,  about  the  20tli  of  March,  1B44, 
*by  false  pretenses,  fraudulently  procurrd[*38B 
the  branch  of  the  StaU  Bank  oflndiana.at  In- 
dianapolii,  to  loan  to  them  the  sum  of  about 
eleven  thousand  doUnra.  The  money  thus 
loaned  consisted  of  notes  of  tbe  Indianapolta 
branch  of  said  State  Bank  of  Indiana,  payable 
to  bearer,  aud  transferable  by  delivery.  With 
part  of  the  money  thus  obtained,  McQueen  & 
McKay  purchased  of  Hanna,  Hamilton  &  Co. 
three  hundred  and  fifty  barrels  of  meas  porlc, 
for  the  sum  of  K.BOS.GO,  and  at  the  same  time 
paid  to  the  said  Hanna,  Hamilton  &,  Go.  the 
said  purchase  money;  and  thereupon  the  said 
Hanna,  Hamilton  &  Co.  executed  and  delivered 
to  the  eald  McQueen  A  McKay  the  memo- 
randum of  said  purchase,  receipt,  and  guaran- 
tee thereto  appended;  which  are  herewith  filed 
and  marked  A,  and  made  a  part  of  this  agree- 
ment, and  are  in  the  words  and  figures  f(d- 
1  owing,  to  witi 


KOTB. — Dellverj  i 
What    sufficient    to 

Where  Koods  sre 
eoBvenlentlr  be  dell 


erous  and  bulk/  foi 

'  the   title. 

.111  or  bulky,  or  can 

isary.     Tbe  dellTerj'  ot  the 


Ina  of  CDods  Id  translta,  kej  of  tbe  wsrebauie  con- 
talnlDi  the  good*,  receipt  ticket,  sale  note,  dofk 
warrant,  nrtiacate,  bill  of  psrcels,  or  other  usunl 
^pe  or  evidence  of  Utls  to  Roods  la  the  situation 
M  tbosa  sold,  will  be  a  suOicleDt  ooDstruellTe  de- 
Ilver7  to  pass  tbe  title.  Lucas  i.  Dorrlen^  7  Taunt. 
SB8 :  Spear  v.  Travers,  4  Camp.  2B1 :  Chaplin  T. 
Boffers,  1  Esst,  1»S:  Sesrle  T.  Seeves.  S  Bap.  BnS; 
Blee  V.  Austin,  IT  Haas.  204 :  iJarman  v.  Ander- 


where  notblni  beside  rcmBlns  tor  tbe  vendor  lo  do. 
Hammond  v.  Anderson.  1  New  R.  BO;  Dunnev  t. 
Pojnts,  4  Barn.  A  Ad.  668;  Itrotam  r.  Sanders.  4 
Rom.  *  Cr.  041;  UIIIs  v.  Mnnt,  20  Wend.  431: 
WaddlDKton  t.  Oilier,  2  New  R.  SI:  Chnmplan  t. 
Bhorl,  1  Camp.  B3  ;  Bell,  Law  ot  Snie.  S3  :  Walker 
T.  Dlion.  2  Stark.  281  :  Miles  t.  aordon.  S  Cromn. 
A  M.  fi04  ;  tiolderncsa  t.  Sbitcklee,  8  Bam.  *  C. 
eiZ;  Tame  r.  Shadbolt.  1  Camp.  207:  Joboson  v. 


Dickinson,  78  N.  Y.  42. 
It    1: 


Jmj  be  F 


I  case   ot  ponderoi 


r  that  some  act 


In  fase  of  floor  l_  _   .. ,   

transfer  ot  accepted  dellTerr  ordera  Is  sufficient  to 
pass  tbe  title,  where  It  Is  the  usage  to  tranater  tn 
Ibat  war.     Ibid;  Deiler  v.  Norton,  BS  Barb.  2T2. 

Dellrer/  of  tbe  permit  bj  which  Iron  In  a  bonded 
warehouse  mar  be  obtained,  or  ot  a  (uerantled 
warehouse  receipt.  Is  sufficient  dellverr  to  pass  the 
title.  Dunham  v.  Mann.  4  Beld.  608 ;  Dnnbam  v. 
Pet(7.  1  Daly.  12 :  Wbltlock  v.  Bajr,  U  N.  T.  4B4. 
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Tort  Wayne,  April  4tli,  1844. 
^essn.  McQueen  &  McKay, 

"Bought  of  Uanna,  Hamilton  &  Ck>. 
"350  barrels  mess  pork,  to  be  deliv- 
ered on  board  of  canal  boats  soon  after 
the   opening  of  canal   navigation,  at 

tS2l    $2,908.60 

'deceived  payment  in  full, 

"Hanna,  Hamilton  &  Go. 
"We  guarantee  the  inspection  of  the  above 
pork  at  Toledo,  and  the  delivery  on  board  of 
canal  boats  at  this  place,  soon  after  the  opening 
of  canal  navigation. 

"Hanna,  Hamilton  &  Oo. 
Tort  Wayne,  April  4,  1844." 

The  said  barrels  of  pork  were,  at  time  of  said 
sale  to  McQueen  &  McKay,  lying  in  the  ware- 
house of  said  Hanna,  Hamilton  &  Ck>.,  in  the 
town  of  Fort  Wayne,  in  the  State  of  Indiana, 
about  twenty  feet  from  the  Wabash  and  Erie 
Canal,  marked  and  branded  "Mess  Pork,"  to- 
gether with  a  larffe  number  of  other  barrels  of 
pork,  marked  and  branded  "Prime  Pork,"  and 
''Qear  Pork." 

Said  three  hundred  and  fifty  barrels  being  all 
the  mess  pork  in  said  warehouse  at  that  time, 
or  at  any  other  time  since,  and  all  the  barrels 
marked  "Mess  Pork,"  but  were  not  seen  by 
McQueen  &  McKay.  Said  barrels  of  prime, 
clear,  and  mess  pork  laid  in  said  warehouse 
promiscuously,  and  so  remained  up  to,  and  at, 
the  time  of  the  assignment  of  said  writing 
marked  A;  but  after  the  assignment,  and  before 
the  levying  the  attachment  hereinafter  men- 
tioned, said  Hanna,  Hamilton  &  Co.  had  shipped 
386*]  *off  all  of  the  said  barrels  of  pork 
marked  and  branded  "Prime  Pork"  and  "Clear 
Pork." 

Said  McQueen  &  McKay,  at  the  same  time, 
purchased  of  D.  &  J.  A.  F.  Nichols,  of  Fort 
Wayne,  Indiana,  two  hundred  barrels  of  super- 
fine flour,  for  the  sum  of  $712.50,  and  at  the 
same  time  paid  the  said  D.  A  J.  A.  F.  Nichols 
the  said  purchase  money;  and  thereupon  said 
D.  &  J.  A.  F.  Nichols  executed  and  delivered  to 
said  McQueen  &  McKay  a  memorandum  of  said 
purchase,  receipt,  and  guarantee,  in  the  words 
and  figures  following,  to  wit: 

"Fort  Wayne,  AprU  4th,  1844. 
"Messrs.  McQueen  A  McKay, 

"Bought  of  D.  &  J.  A.  F.  Nichols. 
"Two   hundr^   barrels   of   superfine 

llour,  at  $3.6614,   $712.50 

"Received,  Fort  *  Wayne,  April  4th,  1844, 
payment  in  full.  D.  &  J.  A.  F.  Nichols. 

"Received  the  above  flour  in  store,  at  Fort 
Wayne,  April  4th,  1844,  which  we  agree  to 
deliver  on  board  of  canal  boats  here,  soon  after 
the  opening  of  the  navigation,  subject  to  the 
order  of  McQueen  and  McKay. 

"0).  &  J.  A.  F.  Nichols. 

"We  guarantee  the  inspection  of  the  above 
flour  in  New  York  as  superfine  fiour. 

"D.  &  J.  A.  F.  Nichols." 

Which  are  herewith  filed  and  marked  B,  and 
are  part  of  this  agreement.  Said  barrels  of 
flour  were,  at  the  time  of  said  sale,  lying  in  the 
warehouse  of  said  D.  &  J.  A.  F.  Nichols,  in  the 
town  of  Fort  Wayne,  Indiana,  on  the  bank  of 
the  Wabash  and  Erie  Canal,  and  there  remained 
until  they  were  seized  and  taken  under  the  at- 
tMchmeni    hereinafter    mentioned.     Said    pur- 


chases  were  both  made  in  the  town  of  Fort 
Wayne,  in  the  County  of  Allen,  in  the  aaid 
State  of  Indiana,  on  the  4Ui  day  of  April, 
1844. 

On  the  17th  day  of  April,  1844,  said  Me- 
Queen  &  McKay  presented  the  said  memortn- 
dums  of  purchase,  receipts,  and  guarantee! 
thereto  appended,  as  above  set  forth,  and 
marked  A  and  B,  to  the  said  Gibson,  in  tb« 
city  of  New  York,  and  requested  of  said  Gib- 
son an  advancement  upon  the  flour  and  pork 
therein  mentioned;  whereupon  the  said  Gioeon 
did  advance  to  the  said  McQueen  &  McKay, 
on  the  faith  of  said  flour  and  pork,  and  the  eri- 
dences  of  title  thereto,  the  sum  of  $2,787.50, 
and  took  from  said  McQueen  &,  McKay  an  is- 
signment  of  said  ^memorandums  of  pur-  [*387 
chase,  receipts,  and  guarantees,  respectirdy, 
indorsed  on  the  back  Si  each  in  the  wordi  tiid 
figures  following,  to  wit: 

"Deliver  the  within  two  hundred  barrels  of 
flour  to  B.  T.  H.  Gibson,  or  order. 

"McQueen  &  McKay." 
'^ew  York,  April  17th,  IMi 

"Deliver  the  within  850  barrels  of  pork  to  X. 
T.  H.  Gibson,  or  order. 

"McQueen  &  McKay." 

Which  are  also  part  of  this  agreement 

Said  McQueen  &  McKay,  at  the  same  time, 
delivered  to  said  Gibson  the  original  mem- 
orandums of  purchase,  receipts,  and  ffuaran- 
tees  above  set  forth,  and  marked  A  and  B;  is 
whose  possession  they  now  remain. 

At  the  same  time  McQueen  &  McKay  wrote^ 
signed  and  delivered  to  said  Gibson,  the  letter 
which  is  herewith  filed,  marked  C,  and  made  a 
part  of  this  agreement;  and  is  in  the  words  sad 
figures  following,  to  wit: 

"New  York,  17th  April,  1844. 
"Messrs.  Ludlow  &  Babcock,  Toledo: 

"Gentlemen, — We  have  this  day  received  is 
advance  from  E.  T.  H.  Gibson,  Eaq^  on  the 
following  lots  of  pork,  which  you  will  have  ike 
goodness  to  deliver  to  his  order,  and  to  comply 
with  his  instructions  relative  to  the  ahipmeat, 
to  witt 

365  bbls.  mess  pork, )   from  warehouse  of  Walk- 
225  do.   prime  do.    j  er,  Roger  &  Go. 
11  do.  mess    do.    irom    warehouse    of    Bet- 
bridge  &  Mix. 
300  bbls.  mess  pork,  from  warehouse  of  Hamil- 
ton A  Williams. 
350  bbls.  mess  pork,  from  warehouse  of  Haam, 

Hamilton  A  Co. 
200  bbls.  flour  from  warehouse  of  D.  &  J.  A. 
F.  Nichols. 
"Bespectfully,     Gentlemen,     your     obedieit 
servants.  McQueen  &  McKay.* 

On  the  18th  day  of  April,  1844,  G:bson  ii 
closed  the  letter  above  referred  to  in  anoUer 
letter  written  by  himself,  directed  to  Mott  k 
Co.,  at  Toledo,  Ohio,  and  mailed  the  same  os 
the  said  18th  day  of  April,  1844,  in  the  wmialkt 
in  the  city  of  New  York;  which  aaul  letter, 
with  the  inclosure,  said  Mott  &  Go.  received  bj 
due  course  of  mail,  and  handed  said  ineloeed 
letter,  as  requested  by  said  Gibson,  to  Lodlov 
&  Babcock,  at  Toledo,  Ohio. 

Said  Gibson  also,  on  the  said  18th  day  if 
April,  1844,  ^mailed,  in  the  postoflSce  (*Sii 
in  the  city  of  New  York,  a  letter  written  bj 
himself,  and  directed  to  said  Ludlow  4  Bib- 

Howard  1. 


I860 


QIB80N  V.  STCvex^s. 


eock,  at  Toledo,  Ohio,  which  said  Ludlow  ft 
Babcock  receiyed  by  due  eoune  of  mail ;  which 
letter  is  herewith  filed,  marked  D,  and  made  a 
part  of  this  a^ement;  and  is  in  the  worda  and 
figures  followmff,  to  wit: 

l^ew  York,  April  17,  1844. 
"^essra.    Ludlow    ft    Babcock,    Toledo,    Ohio: 

''Gentlemen, — ^I  have  this  day  made  Mc- 
Queen ft  McKay,  of  Detroit,  an  advance  on 
twelve  hundred  and  fifty -one  barrels  of  pork, 
and  two  hundred  barrels  of  flour,  which  is 
stored  at  different  points  on  the  line  of  the 
Wabash  Canal,  and  which  they  state  is  to  be 
shipped  to  your  care,  and  held  by  you  at  Tole- 
do, until  you  receive  instructions  from  them 
respecting  it.  Thev  have  given  me  an  order 
on  you  for  it,  which  I  have  sent  to  Mott  ft  Co. 
I  wish  you  to  ship  the  pork  and  flour  to  me 
immediately  on  its  arrival  at  Toledo,  at  the 
lowest  possible  rates  of  freight,  and  send  me  a 
bill  of  lading  of  the  same.  There  is  one  lot  of 
three  hundred  barrels  of  pork  in  Hamilton  ft 
Williams's  warehouse,  on  which  there  is  due 
from  McQueen  ft  McKay,  on  its  arrival  \i  vour 
place,  $550.00.  This  amount  you  may  draw 
on  me  for,  so  soon  as  I  receive  bill  of  lading  of 
the  pork.  Let  me  hear  from  you  by  return 
mail  respecting  it. 

"I  remain  truly  and  respectfully  yours, 

"E.  T.  H.  Gibson.* 

At  the  time  of  the  assignment  of  said  mem- 
orandums of  purchases,  receipts,  and  guaran- 
tees, said  Gibson  was  a  commission  merchant 
in  said  city  of  New  York,  in  the  State  of  New 
York,  and  it  was  usual  and  customary  for  com- 
mission merchants,  residing  and  doing  business 
in  the  city  of  New  York,  to  make  advances  on 
Western  produce,  upon  the  assignment  of  the 
proper  evidences  of  title  thereto. 

On  the  2dd  of  April,  1844,  said  Gibson,  hav- 
ing on  that  day  learned  that  McQueen  ft  Mc- 
Kay had  suffered  some  of  their  bills  to  be 
protested  for  nonpayment,  despatched  one 
William  Hoyt  to  the  town  of  Fort  Wayne, 
aforesaid,  to  see  to  the  shipping  of  said  pork 
and  flour;  and  the  said  Hoyt  arrived  at  said 
town  of  Fort  Wayne  on  the  29th  day  of  April, 
1844,  for  that  purpose,  having  in  his  possession 
the  said  writings  marked  A  and  B. 

At  the  time  of  the  assignment  of  said  writ- 
ings marked  A  and  B,  the  said  Wabash  and 
Ene  Canal  was  navigable  at  and  from  the  said 
town  of  Fort  Wayne  to  the  said  town  of  To 
lado. 

On  the  27th  day  of  April,  1844,  a  writ  of 
S89*]  attachment  issued  *from  the  Allen  Cir- 
euit  Court,  in  the  State  of  Lidiana,  in  due 
form  of  law,  at  the  instance  and  in  the  name 
of  the  State  Bank  of  Indiana,  against  the  goods 
and  chattels,  lands  and  tenements,  of  the  said 
McQueen  and  McKay  (William  McQueen  and 
James  McKay) ;  which  said  writ  of  attachment 
and  all  the  proceedings  in  and  about  the  is- 
suing of  the  same,  are  admitted  to  have  been 
rcf^Tar;  and  the  production  of  the  same,  and 
of  the  record  thereof,  is  hereby  waived. 

This  said  writ  was  directed  to  the  defendant 
In  this  suit,  who  then  was  and  still  is  sheriff 
of  said  CountT  of  Allen,  and  came  to  his  pos- 
session as  such  sheriff  on  the  said  27th  day  of 
April,  1844;  on  which  said  27th  day  of  April, 
1844,  the  sheriff  aforesaid,  by  virtue  of  said 
writ  of  attaehmenty  laried  npon,  leiMd,  and 
IS  Ife  ed. 


took  into  his  possession  the  said  pork  and  flour 
described  in  said  writings,  marlced  A  and  B, 
the  return  day  of  which  said  writ  has  not  yet 
elapsed.  And  it  is  also  a^eed,  that  the  pro- 
ceedings of  the  said  sheriff  in  executing  the 
writ  of  attachment  were,  in  all  respects,  regu- 
lar. (It  is  not,  however,  admitted  by  the 
plaintiff,  that  the  property  levied  on  was,  at 
the  time  levied  on,  or  at  any  time  since,  the 
property  of  the  said  McQueen  ft  McKay,  or 
that  McQueen  ft  McKay  had  an  attachable  in- 
terest therein.)  And  that  the  defendant  shall 
have  the  full  benefit  of  all  the  proceedings  in  the 
said  attachment,  in  the  same  manner  as  though 
the  record  thereof  was  produced  before  tUs 
court.  And  it  is  further  agreed,  that  the  said 
sheriff  kept  and  retained  the  possession  of  the 
said  flour  and  pork ;  so  levied  on  by  said  writ  of 
attachment,  until  the  same  was  replevied  out  of 
his  possession,  by  virtue  of  the  wnt  of  replevin 
in  this  case.  The  said  writ  of  attachment  was  is- 
sued and  sued  out  for  the  purpose  of  coercing 
the  payment  of  the  said  money,  obtained  by  the 
said  McQueen  and  McKay,  as  above  stated. 

It  is  further  admitted  by  the  parties,  that  the 
said  pork  and  flour  are  of  the  value  mentioned 
in  the  affidavit  of  William  Hoyt,  now  on  flle 
in  this  court,  on  which  said  writ  of  replevin 
was  issued. 

The  said  Ludlow  ft  Babcock  were,  on  the 
17th  day  of  April,  1844,  the  forwarding  mer- 
chants of  the  said  McQueen  ft  McKay,  at  To- 
ledo, Ohio,  one  hundred  and  four  miles  from 
Fort  Wayne;  and  that  Mott  ft  Co.  were,  on 
the  same  day,  the  forwarding  merchants  of  said 
Gibson,  at  same  place,  Toledo. 

It  was  understood  between  the  said  Gibson 
and  the  said  McQueen  and  McKay,  at  the  time 
of  said  assignment  of  said  writings  marked 
A  and  B,  that  the  said  Gibson  shotdd  sell  the 
said  pork  and  flour,  and  after  retaining  his  said 
advancement  and  his  legal  commission,  and  inter- 
est and  outlays,  pay  the  ^remainder  of  the[*890 
proceeds  of  said  pork  and  flour  to  said  Mc- 
Queen ft  McKay,  according  to  the  usage  and 
custom  of  commission  merchants.  The  pork 
ind  flour  mentioned  in  said  writings,  marked 
A  and  B,  and  that  levied  upon  bv  virtue  of 
said  attachment,  and  that  replevied  by  virtue  of 
said  writ  of  replevin,  in  this  cause  issued,  and 
purchased  by  McQueen  ft  McKay  with  the 
ruonev  obtained  from  said  bank,  as  aforesaid, 
are  the  same  pork  and  flour,  and  not  other  or 
different.  The  said  levy,  seizure  or  detention 
of  said  pork  and  flour  hsppened  at  and  within 
the  County  of  Allen,  in  the  State  of  Indiana;  a 
legal  demand  was  made  before  the  commence- 
ment of  this  suit,  and  after  the  said  levy,  upon 
the  defendant,  by  said  Iloyt,  as  the  agent  of 
said  Gibson,  for  the  said  pork  and  flour,  and  tha 
Raid  defendant  refused  to  surrender  the  same. 
The  said  Gibson  was,  at  the  time  of  the  eom- 
mencement  of  this  suit,  and  still  is,  a  citizen  of 
the  State  of  New  York,  and  the  defendant  a 
citizen  of  the  State  of  Indiana. 

The  said  advancement,  so  made  by  said  Gib- 
son, corresponds  with  the  usual  advancing  rates 
of  commission  merchants  in  the  said  city  of 
New  York,  at  the  time  of  said  advancement. 

The  said  writ  of  attachment  was  levied  on  the 

,  said  property  at  the  instance  of  the  said  branch  of 

said  State  Bank  of  Indiana;  and  it  was  known  to 

I  the  State  Bank  of  Indiana  at  the  time  of,  and 
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befara  the  levy  of  said  writ  of  attachment, 
that  the  said  loan  had  been  procured  from  her 
said  branch  at  Indianapolis  fraudulently,  by 
said  McQueen  &  McKay,  and  that  the  said  Mc- 
Queen Sl  McKay  had  invested  the  said  money, 
so  obtained,  in  the  purchase  of  said  pork  and 
flour,  and  that  said  attachment  is  still  pending; 
and  that  the  original  bills  on  which  said  money 
was  obtained  fell  due  after  the  levy  under  said 
attachment;  and  that  none  of  said  bills,  on 
which  said  money  was  obtained,  or  any  part 
thereof,  have  ever  been  paid,  but  were  at  ma- 
turity protested  for  nonpayment. 

It  is  also  admitted,  if  the  court  should  con- 
sider the  circumstances  legitimate  or  material, 
which  the  defendant  denies,  that  in  1843  the 
said  McQueen  ft  McKay,  and  said  Gibson,  had 
a  similar  transaction  in  New  York,  in  which 
the  said  McQueen  ft  McKay  acted  with  integ- 
rity, but  with  which  the  bank  or  the  other  par- 
ties had  no  connection. 

Upon  this  case  stated,  the  Circuit  Court  gave 
judgment  for  the  defendant  in  replevin.  The 
counsel  for  the  plaintiff  took  an  exception, 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Romeyn  and  Mr.  Wood 
for  the  plaintiff  in  error,  and  by  Mr.  Bright  (in 
a  printed  argument)  for  the  defendant  in  error. 

891*]  "Points  for  the  Plaintiff. 

L  The  attachment  was  prematurely  brought. 
Because^^ 

1.  The  loan  of  iU  bills  by  the  bank  to  Mc- 
Queen ft  McKay  was  an  express  agreement  for 
credit;  which  agreement,  if  procured  by  fraud, 
was  not  void,  but  voidable,  by  the  bank  at  its 
option.  Chitty  on  Cont.  678;  Story  on  Sales, 
sees.  420,  447,  and  cases  cited;  Galloway  v. 
Holmes,  1  Doug.  Mich.  336;  Rowley  v.  Bigelow, 
12  Pick.  307. 

2.  There  being  an  express  contract  for  a  loan 
on  time,  if  the  bank  elected  to  consider  it 
fraudulent  and  to  sue  immediately,  the  action 
should  have  been  in  tort.  Story  on  Sales,  sees. 
432,  434,  442,  446,  and  cases  cited  there;  Jones  v. 
Hoar,  5  Pick.  285;  Willett  v.  Willett,  3  Watts, 
277;  Cary  v.  Curtis,  3  Howard,  247,  248. 

8.  The  remedy  by  foreign  attachment  in  In- 
diana is  confined  to  cases  of  debts  due  on  con- 
tract and  show  by  affidavit;  and  the  institu- 
tion of  such  a  suit  was  in  afiirmance  of  the 
contract  of  loan;  and,  inasmuch  as  the  stipu- 
lated term  of  credit  had  not  expired,  the  action 
was  prematurely  brought.  Uode  of  Indiana 
of  1843,  pp.  762,  763,  772,  773;  Lindon  v. 
Hooper,  Cowp.  418;  Ferguson  v.  Carrington,  3 
Carr.  ft  Payne,  467,  at  Nisi  Prius;  same  case 
in  Bench,  9  Bam.  ft  Cress.  59.  This  case  is 
cited  as  law  by  Starkie,  2  £v.  55;  1  Chitty  on 
PI.  167;  1  Com.  on  Cont.  221;  Dutton  v. 
Solomonson,  3  Bos.  ft  Pull.  585;  16  Mass.  80, 
note  a;  Galloway  ▼.  Holmes,  1  Doug.  Mich. 
834. 

In  the  present  case,  the  question  is  not 
whether  the  bank  had  a  right  to  disaffirm; 
but  whether,  by  bringing  this  action,  she  did 
not  in  fact  affirm  the  express  contract. 

The  authorities  cited  show  the  general  doc- 
trine of  the  common  law  to  be,  that  promisos 
in  law  exist  only  in  the  absence  of  promises  in 
fact;  that  where  there  is  an  express  contract, 
suing  in  assumpsit  is  an  affirmance  of  it;  that 
in  tboBe  C886a  in  which  it  has  been  held  thiit 


assumpsit  would  lio  immediately  on  discovery 
of  the  fraud,  there  was  a  debt  due,  in  present], 
either  by  an  express  precedent  contract,  or  by 
the  absence  of  any  agreement  for  credit;  or  th« 
contract  was  incapable  of  confirmation  and  sb. 
solutcly  void,  through  illegality,  or  as  beinc 
contrary  to  public  policy. 

It  is  further  contended,  that  the  attachment 
of  the  pork  and  flour,  as  the  property  of  Mc- 
Queen ft  McKay,  was  an  affirmance  of  the  con- 
tract  with  them.  Campbell  v.  Fleming,  i 
Adolph.  ft  Ell.  40;  Selway  v.  Fogg,  5  Meet,  ft 
Wels.  86;  Thompson  v.  Morris,  2  Murph? 
248;  Dingley  v.  Robinson,  5  Greenl.  127;  Htont 
▼.  Mills,  21  Wend.  90;  Ibid.  175. 

A  party  cannot  claim  in  repugnant  righti, 
and  is  concluded  *by  the  form  of  his  [*S9S 
action.    Smith  v.  Hodson,  4  Term  Rep.  217. 

4.  The  retention  of  the  bills  of  exchtnk 
given  by  McQueen  ft  McKay,  as  well  u  ths 
form  of  the  action,  was  an  afi&rmance  of  tha 
contract  of  loan.  Tobey  v.  Barber,  5  Johns. 
72;  Dayton  v.  Trull,  23  Wend.  346;  Thomaa  t 
Todd,  6  Hill,  341;  Masson  ▼.  Bovet,  1  Deaioj 
74;  Story  on  Sales,  sec.  427. 

n.  The  bank,  under  her  attachment,  had  no 
right,  as  against  Gibson,  to  claim  the  pork  and 
fiour  as  the  specific  proceeds  of  her  billa, 
on  the  ground  of  the  alleged  fraud  of  McQueen 
ft  McKay  in  procuring  them.     Because — 

1.  She  attached  it  as  the  property  of  M^ 
Queen  ft  McKay,  and  for  the  benefit  of  their 
general  creditors.  If  trover  had  been  brought, 
the  alleged  fraud  would  have  been  disputed. 

2.  Havinff  voluntarily  parted  with  the  pos- 
session and  ostensible  ownership  of  her  btUi, 
she  cannot  claim  them  or  their  avails  from  s 
bona  fide  purchaser.  Parker  v.  Patrick,  5 
Term  Rep.  175;  Mowrey  v.  Walsh,  8  Cowen. 
238;  Root  v.  French,  13  Wend.  572;  Hoffman 
V.  Noble,  6  Metcalf,  68;  Story  on  Sales,  see. 
200,  and  cases  cited  there. 

III.  The  flour  in  the  custody  of  Banna, 
Hamilton  ft  Co.,  and  the  pork  in  the  hands  of 
D.  ft  J.  A.  F.  Nichols,  were  the  legal  property 
of  McQueen  ft  McKay,  at  the  time  of  the 
transfer  thereof  by  them  to  Gibson,  the  plain- 
tiff, and  said  McQueen  ft  McKay  held,  at  the 
time  of  the  attachment,  the  beneficial  intersit 
only  in  the  residue  of  the  proceeds  of  lale 
thereof,  to  be  made  by  Gibson,  when  the 
property  reached  him,  after  satisfying  his  ad- 
vance thereon,  with  commissioners  and  all  other 
charges. 

TV.  McQueen  ft  McKay  acquired  a  vested 
legal  title  in  said  pork  and  flour,  by  their  pur- 
chases. The  bills  of  sale  being  their  muni- 
ments of  title,  also  a  constructive  possesAkn 
thereof,  the  property  remaining  in  the  cus- 
tody of  the  respective  vendors,  wlb  their  baileea 
Because — 

1.  The  sale  was  a  perfect  vested  sale,  and 
not  an  executory  agreement  to  sell  at  a  fn- 
ture  period.  Martindale  ▼.  Smith,  1  Addpk 
ft  Ell.  N.  S.  389;  41  Cond.  Com.  Law,  5d5. 

2.  The  bills  of  sale  purport  to  pass  a  presort 
vested  interest,  and  they  were  delivered  to  lib- 
Queen  ft  McKay.  The  payment  of  the  pur- 
chase money  bound  the  bargain,  and  passed  at 
once  the  legal  title  to  them.  Barrett  ▼.  Goddard, 
3  Mason,  110. 

3.  Whenever  there  is  a  preaent  vested  sale, 
riLlid  m  law,  aad  the  propertjr  sold  is  left  with 
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the  yendor,  he  holds  it  In  custody  as  bailee  for 
the  purchaser.  Elmore  y.  Stone,  1  Taunton, 
167;  Bailey  y.  Ogdens,  3  Johns.  416;  Dixon  y. 
Yates,  6  Bam.  &  Adolph.  814. 
89S*]  *4.  The  pork  and  flour  were  suffi- 
ciently Identified  and  distinguishable  from  all 
other  property,  there  beinff  no  other  pork  in 
the  warehouse,  and  the  flour  being  marked. 
Barret  y.  Goddard,  8  Mason,  107;  Pleasants  y. 
Pendelton,  6  Rand.  478;  Swan  wick  y.  Sothem, 
9  Adolph.  ft  Ell.  895. 

6.  This  construction  is  confirmed  by  the  con- 
dition of  the  property  at  the  time,  and  the  gen- 
eral, well  estabhshed  usage  of  trade  in  regard 
to  it;  which  usage  is  to  leaye  such  produce  in 
the  warehouse  till  the  opening  of  navigation, 
the  warehouseman  being  in  the  mean  time  the 
bailee  of  the  owner;  and  for  the  owner  to 
get  an  advance  thereon  from  the  Eastern 
merchant,  and  to  transfer  the  same  to  secure 
the  advance;  he  to  sell  the  same  on  commis- 
sion. 

6.  The  delivery  on  board  of  canal  boats  pro- 
vided for,  was  a  delivery  as  bailee  for  the 
purpose  of  transmission.  The  guarantee  of  in- 
spection at  Toledo  was  a  warranty  of  quality,  to 
be  tested  after  sale,  and  it  was  not  preliminary 
to  the  sale. 

V.  McQueen  ft  McKay  passed  the  entire  legal 
title  in  said  produce  to  the  plaintiff,  together 
with  the  beneficial  interest,  to  the  extent  of  his 
advance  thereon,  and  gave  him  the  constructive 
possession.    Because — 

1.  The  condition  of  said  produce  was  such  as 
not  to  admit  of  actual  delivery  at  the  time,  and 
it  was  in  accordance  with  the  course  of  busi- 
ness and  the  usage  of  trade  to  leave  it  with  the 
warehouseman  in  the  West. 

2.  The  delivery  order,  according  to  the  weight 
of  authority,  was  sufficient  of  itself  to  pass  the 
title  to  Gibson,  on  making  the  advance,  before 
its  presentment  and  acceptance. 

8.  But  if  not,  the  delivery  to  Gibson  of  the 
muniments  of  title,  viz.,  the  bills  of  sale,  was 
sufficient  for  that  purpose,  especially  when  ac- 
companied with  a  delivery  order.  Hollings- 
worth  V.  Napier,  3  Caines,  182;  Wilkes  v.  Fer- 
ris, 6  Johns.  338;  Bailey  v.  Johnson,  9  Gowen, 
115;  Lucas  v.  Dorrien,  7  Taunt.  279;  Greaves 
y.  Hepke,  2  Bam.  ft  Aid.  181;  Pleasants  v. 
Pendleton,  6  Rand.  473;  Bicker  v.  Cross,  6 
N.  H.  571;  Ingraham  y.  Wheeler,  6  Conn. 
277;  Atkinson  v.  Maling,  2  Term  Rep.  465; 
Brown  v.  Heathcote,  1  Atk.  162;  Gardner  v. 
Rowland,  2  Pick.  599;  Story  on  Sales,  sec  811; 
2  Kent.   600. 

4.  It  was  sufficient  for  the  plaintiff  to  give 
notice  of  his  purchases  in  a  reasonable  time  to 
the  respective  bailees  of  the  property,  so  as  to 
exempt  himself  from  the  imputation  of  laches; 
which  notice  was  given  in  this  case.  Putnam 
T.  Dutch,  8  Mass.  290;  Meeker  y.  \7ilson,  1 
Gall.  419;  5  N.  H.  571;  6  Conn.  277. 

5.  The  effect  of  the  whole  was  to  give  the 
S94*]  plaintiff  the  legal  *title  in  the  produce, 
and  not  a  mere  lien  thereon,  or  a  mere  pledge 
of  the  property;  and  this  Is  the  effect  whether 
the  transfer  be  governed  by  the  law  of  New 
York  (which  is  properly  applicable  to  it),  or  by 
the  law  of  Indiana.  Story  on  Conflict  of  Laws, 
•ecs.  316  to  325;  Black  v.  Zacharie,  8  Howard, 
612. 

VL  If  Gibson  ba  considered  as  not  haying 
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the  entire  le|^  title,  bnt  as  a  pledgee  to  the 
amount  of  his  advances,  he  is  pro  tanto  to  be 
considered  and  protected  as  a  purchaser.  Story 
on  Bailments  sec  297;  Story  on  Agency,  sec 
361;  Lickbarrow  v.  Mason,  2  Term  Rep.  63; 
Root  V.  French,  13  Wend.  572;  Holbrook  y. 
Wight,  24  Wend.  169;  Hoffman  v.  Noble,  6 
Mete.  69;  Story  on  Agency,  sec.  111. 

Vn.  The  legal  title  of  the  plaintiff  in  said 
produce  is  not  superseded  or  devested  by 
the  levy  of  the  attachment  on  the  property. 
Because — 

1.  The  bank  was  not  a  bona  fide  purchaser. 
The  attachment  amounted  only  to  an  assign- 
ment in  invitum  by  operation  of  law,  and  for 
the  benefit  of  the  creditors  at  large,  as  wdl  as 
for  the  attaching  creditor.  InciUana  Code, 
1843,  pp.  762-775;  Lempriere  v.  Pasley,  2  Term 
Rep.  485;  1  Atk.  160;  Nathan  v.  Giles,  5 
Taunton,  558;  United  States  v.  Vauglian,  8 
Bin.  394;  Ingraham  y.  Wheeler,  6  Conn.  277; 
Ricker  v.  Cross,  5  N.  H.  571;  Portland  Bank 
y.  Stacey,  4  Mass.  668;  Putnam  v.  Dutch,  8 
Mass.  287;  Badlam  y.  Tucker,  1  Pick.  389} 
Gardner  v.  Howland,  2  Pick.  604;  Arnold  v. 
Brown,  24  Pick.  95;  note  to  Lanfear  y.  Sum- 
ner, 17  Mass.  114. 

2.  If  the  bank  had  been  a  bona  fide  purchaser 
of  said  produce  of  McQueen  ft  McKay,  instead 
of  being  attaching  creditors,  such  purchase 
would  not  devest  the  p^.aint iff  of  his  title,  which 
is  a  legal  title,  with  a  constructive  possession, 
fairly  acquired  and  unaccompained  with  any 
laches  in  notifying  the  bailee  thereof,  or  in  re- 
ducing the  same  to  actual  possession,  accord- 
ins  to  the  course  of  trade;  such  a  legal  title, 
being  prior  in  time,  is  prior  in  right.  See  cases 
cited  under  last  proposition;  also  Cald- 
well y.  Ball,  1  Term  Rep.  205;  Tuxworth  y. 
Moore,  9  Pick.  848;  Joy  v.  Sears,  9  Pick.  4; 
Turner  y.  Coolidge,  2  Mete.  351;  3  Mason,  114; 
Meeker  t.  Wilson,  1  Gall.  422;  Phillemore  y. 
Barry,  1  Gamp.  568. 

The  cases  do  not  turn  on  the  question  of 
notice  to  an  attaching  creditor,  but  whether 
there  has  been  such  a  delay  in  taking  actual 
possession  as  to  furnish  evidence  of  fraud. 

8.  If  the  attachment  had  the  character  of  a 
purchase.  It  would  not  be  bona  fide  and  without 
notice,  within  the  reason  of  the  rule,  because 
McQueen  ft  Mcl^ay  were  out  of  possession, 
actual  or  constructive,  which  put  the  purchaser 
upon  inquiry,  *and  amounted  to  con*  [*395 
structive  notice  of  the  prior  legal  transfer  to 
the  plaintiff.  Lucas  v.  Dorrien,  7  Taunt.  278; 
1  Gall.  422. 

4.  The  bank,  therefore,  under  the  circum- 
stances, took  only  the  interest  of  McQueen  ft 
McKay  then  existing,  and  subject  to  all  equita- 
ble, as  well  as  legal,  interests  then  outstanding 
against  it. 

VUL  The  only  Interest  of  McQueen  ft  Me- 
Kay  was  the  equitable  beneficial  interest  in  the 
residue  of  the  proceeds  of  the  produce  when 
sold  by  the  plaintiff  on  the  consignment  to  him« 
after  satisfying  thereout  his  advances  and 
charges  on  sales,  which  alone  was  attachable, 
and  which  did  not  warrant  the  officer  in  taking 
the  property.  Story  on  Bailments,  sec.  353, 
and  cases  cited;  Badlam  v.  Tucker,  1  Pick. 
399;  Indiana  Code,  sec.  383.  p.  744,  and  sec 
39,    p.    770;    Evans   y.   Darlington,   5    Blackf. 
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DC.  T&e  rights  of  the  plaintiff  are  not  weak- 
ened hy  his  having  purchased  the  property  out 
of  the  State  of  Indiana,  to  be  sent  and  sold  in 
New  York,  according  to  the  course  of  trade. 
Blake  ▼.  Williams,  6  Pick.  307^14;  Black  y. 
Zacharie,  3  Howard,  614. 

X.  If  there  had  been  any  danger  that  the 
plaintiff  would  have  absconded  with  the  prop- 
erty, to  the  injury  of  the  equitable  lien  of  the 
bank  and  other  creditors,  acquired  by  the 
attachment  (which  is  not  shown  or  pretended), 
their  remedy  would  then  have  been  in  equity 
only. 

XI.  The  warehouse  receipt  accompanying  the 
transfer  to  Gibson  was  equivalent,  under  the 
usage  of  trade,  to  a  bill  of  landing,  and  its 
transfer  devested  all  outstanding  title  unknown 
to  Gibson,  whether  legal  or  equitable.  Because, 

1.  Such  instruments  are  assignable.  Indi- 
ana Code,  p.  676;  Laws  of  New  York  of  1830, 
p.  203,  sec.  6;  2  Rev.  Stat.  p.  00. 

2.  The  case  states  that  it  was  usual  and  cus- 
tomary to  make  advances  on  the  assignment  of 
proper  evidences  of  title.  Noble  ▼.  Kennoway, 
1  Doug.  612;  Zwinf^er  v.  Samuda,  7  Taunt. 
266;  Lucas  ▼.  Dorrien,  Ibid.  288;  Barton  ▼. 
Baddington,  1  Car.  A,  Payne,  207;  Keyser  v. 
Suse,  Gow,  68. 

The  argument  filed  on  behalf  of  the  defend- 
ant in  error  was  an  elaborate  support  of  the 
following  points: 

1.  If  Gioson's  claim  be  in  the  nature  of  a  lien, 
he  cannot  recover,  unless  he,  or  his  agent  for 
the  purpose  expressly  authorized,  had  the 
actual  possession  of  the  pork  and  flour  before 
the  attachment  was  levied.  Under  the  circum- 
stances of  this  case,  a  constructive  possession 
eannot  be  conferred,  for  the  following  reasons: 
1.  Because  the  bills  of  parcels,  etc.,  in  this 
896*]  cause,  do  *not  amount  to  warehouse 
receipts;  for  instance,  the  memorandum  of 
Hanna,  Hamilton  ft  Co.  is  a  mere  receipted 
bill  of  parcels,  and  a  guarantee  of  the  inspec- 
tion of  the  pork  at  Toledo;  it  does  not  even 
acknowledge  the  pork  to  be  in  store.  Should 
the  pork  and  flour  not  pass  inspection,  Mc- 
Queen A,  McKay  would  not  be  bound  to  accept 
them.  The  bills  of  parcels,  with  their  indorse- 
ments, etc.,  amount  to  nothing  more  than 
mere  orders  to  deliver  the  pork  and  flour  to 
Gibson;  and  until  the  Nicholses,  and  Hanna, 
Hamilton  ft  Co.,  were  presented  with  such  or- 
ders, and  thev  had  accepted  the  same,  and  as- 
sented to  hold  the  pork  and  flour  for  Gibson,  as 
his  agents,  his  lien  could  not  attach;  and  the 
attachment  havinff  been  sued  out,  and  levied 
on  the  pork  and  flour  in  question  before  they 
received  orders  in  favor  of  Gibson,  the.attach- 
hng  lien  of  the  State  Bank  must  prevail.  2. 
Although  the  memoranda  may  be  considered  as 
warehouse  receipts,  yet,  there  being  no  legis- 
lative enactment  or  usage  in  New  York  making 
the  transfer  and  delivery  thereof  to  confer  a 
oonstruetive  possession  of  the  pork  and  flour, 
their  transfer  and  delivery  to  Gibson  cannot  have 
that  effect.  3.  Although,  by  the  laws  of  New 
York,  these  memoranda  might  confer  a  oon- 
struetive possession  on  Gibson,  yet,  as  the  pork 
and  flour  were,  at  the  time  of  the  delivery  of 
those  memoranda  to  Gibson,  at  Fort  Wayne,  in 
indiHiiA,  the  transaction  must  be  governed  by 
the  Imw§  ot  Lidiana.    In  Indiana  we  have  no 


law,  or  usage,  giving  such  force  to  warehouse 
receipts. 

2.  Although  Gibson  should  be  regarded  aa 
an  absolute  purchaser,  yet,  as  the  attachment 
was  levied  upon  the  pork  and  flour  before  lit 
or  any  agent  of  his  bad  actual  possession  of 
them,  Gibson  cannot  recover.  A  fortiori  if 
Gibson's  claim  be  only  a  lien. 

3.  If  the  pork  and  flour  be  regarded  as  a  •^ 
curity  to  Gibson,  for  the  repayment  of  thi 
advance,  nevertheless,  as  neither  Gibson  nor 
any  agent  of  his  had  the  actual  possession  of 
the  pork  and  flour  before  they  were  attached, 
nor  had  the  instruments  by  which  his  lien  on 
the  pork  and  flour  was  created  been  reoorded 
in  Allen  County,  Indiana  (the  place  where  the 
pork  and  flour  were),  within  ten  days,  accord- 
mg  to  the  Rev.  Stat,  of  Indiana,  1843,  p.  690, 
sec.  10,  such  assignment  to  Gibson  is  void  aa  to 
the  State  Bank. 

4.  Whether  Gibson's  risht  be  regarded  u  a 
lien  on,  or  a  purchase  of  the  pork  and  flour, 
still,  as  neither  Gibson  nor  any  agent  of  hit 
had  the  actual  possession  thereof,  before  tha 
attachment  was  levied,  Gibson  cannot  reeorer. 

6.  If  Gibson  be  regarded  a  "deemed  pro  tuit) 
purchaser,"  McQueen  ft  McKay  must  be  ra 
garded  as  owners  of  the  residue.  This  eon 
dition  *of  things  necessarily  maikes  [*3IT 
Gibson  and  McQueen  ft  McKar  tenants  ii 
common  of  the  pork  and  flour,  u  this  be  tma 
(which  we  regard  as  unquestionable,  if  Gibson 
be  a  '*pro  tsLnto  purchaser"),  the  interest  of 
McQueen  ft  McKay  in  the  pork  and  flour  ia 
attachable,  and  the  officer  attaching  can,  by 
virtue  of  the  attachment,  take  the  whole  of  tha 
pork  and  flour,  even  out  of  the  actual  posaea- 
sion  of  Gibson,  and  deliver  it  over  to  the  pur- 
chaser, and  Gibson  cannot  replevy  them  trcRB 
the  officer  or  the  purchaser  under  the  attach- 
ment. 

6.  If  Gibson's  right  be  only  a  lien,  although 
such  lien  may  have  attached  on  the  pork  and 
flour  before  the  attachment  of  the  State  Bank 
was  levied  thereon,  nevertheless  the  interest  of 
McQueen  ft  McKay  therein  is  attachable. 

Mr.  Chief  Justice  Taney  delivered  the  opii- 
ion  of  the  court: 

This  case  is  one  of  much  interest,  and  hai 
been  very  fully  argued.  There  is,  howerer, 
but  a  single  question  in  it,  and  that  is,  whether 
the  property  in  dispute  was  transferred  to  the 
plaintiff  in  error,  and  vested  in  him,  by  the 
indorsement  and  delivery  of  the  warehouse 
documents  in  the  manner  stated  in  the  iteord. 

The  fact  that  McQueen  ft  McKay  by  fraud- 
ulent means  obtained  the  money  from  the  bank, 
with  which  they  purchased  the  pork  and  floor, 
is  not  material  in  the  decision  of  this  questioa. 
The  bank  in  these  proceedings  does  not  daia 
the  property  aa  its  own,  upon  the  ground  that 
it  was  purchased  with  money  fraudulently  ob- 
tained from  it.  If  it  had  intended  to  assert  ita 
title  as  owner,  it  should  have  proceeded  bj 
some  appropriate  action  to  recover  the  prop- 
erty itself,  or  the  value  of  it  in  damages.  But 
the  bank  presents  itself  in  the  character  of  a 
creditor,  seeking  to  collect  ita  debt  by  an  at- 
tachment against  the  property  of  its  debtor. 
And  the  claims  of  both  parties,  plaintiff  aod 
defendant,  rest  upon  the  admission  that  the 
pork  and  flour  were  the  property  of  McQaeea 
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Sl  McKay,  and  had  been  left  by  them  in  the 
custody  of  the  warehousemen  as  their  bailees. 
We  are  not,  therefore,  called  upon  to  decide 
whether  the  owner  of  the  money  fraudulently 
obtained  from  him  can  follow  the  proceeds  in 
the  hands  of  a  bona  fide  purchaser  without 
notice,  and  in  the  usual  course  of  trade.  As 
this  <|uestion  is  not  in  the  case,  we  forbear  to 
exanune  it,  although  it  was  discussed  in  the 
argument  at  the  bar.  We  must  not,  however, 
be  understood  as  intimating  that,  if  this  point 
had  arisen,  the  judgment  of  the  court  would 
have  been  different  from  that  which  we  are 
about  to  give. 

398*]  *The  case  as  it  comes  before  us  in 
substance  is  this:  The  pork  and  flour  were 
purchased  by  McQueen  A,  McKay,  at  Fort 
Wayne,  in  the  State  of  Indiana,  on  the  4th  of 
April,  1844.  The  articles  were  in  the  ware* 
houses  of  the  respective  vendors  at  the  time  of 
sale,  and  the  purchasers  took  from  each  of 
them  a  written  memorandum  of  the  sale,  with 
a  receipt  for  the  money,  and  an  engagement  to 
deliver  them  on  board  of  canal  boats  soon  after 
the  opening  of  canal  navicntion.  There  was 
also  a  written  guarantee  from  the  respective 
vendors,  that  the  articles  sold  should  pass  in- 
spection. By  the  order  of  McQueen  ft  McKay 
they  were  to  be  sent  by  canal  boats  to  Ludlow 
&  Babcock,  their  agents  at  Toledo,  in  the  State 
of  Ohio,  to  be  held  by  them  until  they  re- 
ceived orders  from  McQueen  A,  McKay. 

The  documents  executed  by  the  warehouse- 
men, hereinbefore  mentioned,  transferred  the 
property  and  the  possession  of  the  pork  and 
flour  to  McQueen  &  McKay,  and  the  vendors 
from  that  time  held  it  for  them,  and  as  their 
bailees. 

Being  thus  in  possession,  McQueen  ft  Mc- 
Kay afterwards,  on  the  17th  of  April,  in  the 
city  of  New  York,  in  consideration  of  the  ad- 
vance of  money  mentioned  in  the  statement  of 
the  case,  delivered  to  Gibson,  the  plaintiff  in 
error,  the  evidences  of  title  which  they  had  re- 
ceived from  the  vendors,  indorsing  thereon  an 
order  upon  them  to  deliver  the  property  to 
Gibson.  They  at  the  same  time  delivered  to 
(aibson  a  letter  to  Ludlow  ft  Babcock,  their 
agents  at  Toledo,  stating  that  they  had  re- 
ceived an  advance  from  Gibson  upon  this  prop- 
erty, and  directing  them  to  deliver  it  to  him, 
and  to  comply  with  his  orders. 

Gibson  was  a  commission  merchant  residing 
in  New  York,  and  it  is  admitted  that  this 
transaction  with  McQueen  ft  McKay  was  in 
the  usual  course  of  his  business.  On  the  27th 
of  April,  ten  days  after  this  transfer,  the  prop- 
erty was  seized  by  the  defendant  in  error,  as 
sheriff,  under  an  attachment  issued  on  the 
same  dav  at  the  suit  of  the  bank,  to  obtain 
patisf action  for  the  debt  due  to  it  from  Mc- 
Queen ft  McKay.  At  the  time  of  the  attach- 
ment, the  pork  and  flour  still  remained  in  the 
warehouses  at  Fort  Wayne,  and  neither  the 
warehousemen  nor  the  attaching  creditor  had 
notice  of  the  transfer  to  Gibson.  The  agent 
despatched  by  him  arrived  two  days  afterwards, 
and  claimed  the  propertv.  The  sheriff  refused 
to  deliver  it  up,  and  this  action  of  replevin 
was  thereupon  brought  to  recover  it. 

In  examining  the  question  between  these 
parties,  it  is  proper  to  say,  that,  if  the  fact  had 
not  been  admitted  that  the  dealing  between 


McQueen  ft  McKav  and  the  plaintiff  was  in 
the  usual  course  of  trade,  the  court  would  yet 
have  felt  itself  bound  to  take  judicial  notice  of 
it.  Apart  from  the  fraud  imputed  to  McQueen 
*ft  McKay,  of  which  Gibson  had  no  [*899 
knowledge,  the  statement  of  facts  in  this  ease 
describes  the  usual  course  of  the  great  inland 
commerce  by  which  the  larger  part  of  the  agri- 
cultural productions  of  the  valley  of  the  Mis- 
sissippi find  their  way  to  a  market.  It  has  ex- 
isted long  enough  to  assume  a  regular  form  of 
dealing,  and  it  embraces  such  a  wide  extent  of 
territory,  and  if  of  such  general  importance, 
that  its  orrlinary  course  and  usages  are  now 
publicly  known  and  understood;  and  it  is  the 
dutv  of  the  court  to  recognize  them,  as  it  judi- 
cially recognizes  the  general  and  established 
usages  of  trade  on  the  ocean.  For  if,  bv  any 
decision  of  this  court,  doubt  should  be  thrown 
upon  the  validity  and  safety  of  a  contract  fair- 
ly made  according  to  the  usages  of  this  trade, 
and  in  the  ordinary  course  and  forms  of  busi- 
ness, the  want  of  confidence  would  seriously 
embarrass  its  operations,  to  the  injury  of  all 
connected  with  it,  and  would  certainly  be  not 
less  injurious  to  the  agriculturist  and  producer 
than  to  the  merchant  and  trader. 

The  transaction,  therefore,  being  in  the  usual 
course  of  trade,  and  free  from  all  suspicion  of 
bad  faith  on  the  part  of  the  plaintiff,  the  ques- 
tion to  be  decided  is,  what  was  the  legal  effect 
of  the  indorsement  and  delivery  of  the  ware- 
house documents,  in  consideration  of  the  ad- 
vance of  money  he  then  made  to  McQueen  ft 
McKay?  In  the  opinion  of  the  court,  it  trans- 
ferred to  him  the  legal  title  and  constructive 
possession  of  the  property;  and  the  warehouse- 
men from  the  time  of  this  transfer  became  his 
bailees,  and  held  the  pork  and  flour  for  him. 
The  delivery  of  the  evidences  of  title  and  the 
orders  indorsed  upon  them  was  equivalent,  in 
the  then  situation  of  the  property,  to  the  de- 
livery of  the  property  itself. 

This  mode  of  transfer  and  delivery  has  been 
sanctioned  in  analogous  cases  by  the  courts  of 
justices  in  England  and  this  country,  and  is 
absolutely  necessary  for  the  purposes  of  com- 
merce. A  ship  at  sea  may  be  transferred  to  a 
purchaser  by  the  delivery  of  a  bill  of  sale.  So 
also  as  to  the  cargo,  by  the  indorsement  and 
delivery  of  the  bill  of  lading.  It  is  hardly  nec- 
essary to  refer  to  adjudged  cases  to  prove  a 
doctrine  so  familiar  in  the  courts.  But  the 
subject  came  before  this  court  in  the  case  of 
Conard  y.  The  Atlantic  Insurance  Company,  in 
1  Pet.  445,  where  this  symbolical  delivery  was 
fully  considered  and  sustained.  The  same 
principle  was  decided  in  the  case  of  Brown  y. 
Heathcote,  1  Atk.  160;  Greaves  y.  Hepke,  2 
Bam.  ft  Aid.  131;  Atkinson  v.  Maling,  2 
Term  Rep.  465;  Wilkes  and  Fontaine  y.  Ferris, 
5  Johns.  335;  Pleasants  v.  Pendleton,  6  Rand. 
473;  Ingraham  v.  Wheeler,  6  Wend.  277; 
Ricker  v.  Cross  (5  N.  H.  571),  Gardner  y. 
Howland,  2  Pick.  599;  *2  Kent's  Com.  [*400 
499;  Story  on  Sales,  sec.  311.  The  rule  is  not 
conflned  to  the  usages  of  any  particular  com- 
merce, but  applies  to  every  case  where  the 
thinff  sold  is,  from  its  character  or  situatioB 
at  the  time,  incapable  of  actual  delivery.  Tba 
contract  between  the  plaintiff  and  McQueen  ft 
McKay  having  been  made  in  New  York,  the 
articles  in  the  warehouses  at  Fort  Wayne  were 
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incapabTe  of  actual  delivery;  consequently,  the  been  no  unreasonable  delay.     The  notlo  wm 

delivery   of    tlie   evidences    of    title,    with    the  promptly   given,  and  the  receipt  of  it  by  thi 

order  to  the  bailees  indorsed  on  them,  paased  bailees  wsa  not  necessary  to  coniplet«  hii  titk 

the  title  and  posgeasion  to  the  plaintiff.  As  between  blm  and  the  creditors  of  HcQiuta 

It  is  true  there  is  no  formal  assignment  in'  &  McKay,  the  property  and  possesaioD  vcatnl 

dorsad  on  the   warehouse  document.     But  the  in  him  at  the  time  of  the  transfer  and  deliTor 

technical    rules    of    common    law    convayances  of  the   documents.     The  c«*m   before  rstund 

and  transfers  of  property  have  never  been  ap-  to  establish  this  principle, 
plied  to  mercantile  contracts  made  In  the  uaual       Neither  is  the  equitable  interest  of  McQnea 

course  and   forms   of   business.      The   indorae-  t  McKay  in  the  surplus  (if  any  remain)  mt- 

ment   of   the   delivei^   order   upon    these   evi-  terial  to  the  decision.     This  equitable  iutenst 

denees  of  his  title,  like  the  indorsement  upon  is  no  doubt  liable  to  attachment  by  the  U*i  of 

a  bill  of  lading,  sufficiently  manifcfts  the  In-  Indiana.     But  that  liability  will  not  authoriu 

tention  of  the  parties  that  the  title  and  posses-  the  attaching  creditor  to  take  the  properly  o\A 

■loo   should   pass  to   Gibson.     And   when   that  of   the   hands   of   the   legal   owner,   before  bit 

intention  is  evident  from  the  language  of  the  clalma  upon  it  ara  discharged.     The  equity  at 

written  instruments  and  the  nature  and  char-  redemption  upon  a  mortgage  of  real  propertj  is 

acter  of  the  contract,  it  is  the  duty  of  the  court  liable  to  attachment.      But  it  will  searcelf  ta 

to  carry  it  into  execution  without  embarrassing  contended,  that  the  attaching  creditor,  or  a  pur. 

It  with  needless  formalities.      A  contrary  rule  chaser  under  the  attachment,  or  the  offlcer  I«tj. 

would  moat  commonly  defeat  the  object  whioh  ing  it,  could  maintain  an  ejectment  acaiott  i 

both    parties    design    to    accomplish,    and    be-  mortgagee  in  possession,  or  in  any  other  *ij 

lieved   they   had  accompltHhed,  by   the   instru-  interfere  with  his  poasession,  when  holding  it 

tnents   they   executed.  as  security  for  money  due  him.    The  sanu  mk 

Nor,  as  respects  the  legal  tltla,  can  there  be  applies   to  a  mortgagee   of  personal   pnipert; 

any  distinction  between  the  advance  made  by  holding  the  legal  title  and  possetaion  to  tecnct 

Gibson,  and  the  ease  of  an  actual  purchaser,  his  advance*. 

To  the  extent  of  his  advances  he  is  a  purchaser.       Upon  the  whole,  therefore,  we  think  Uurs  it 

and  the  legal  title  was  conveyed  to  him  to  pro-  error  in  the  Judgment  of  the  Circuit  Court,  sad 

tect  his  advances.     It  is  not  liica  tha  lien  of  a  that  it  must  be  reveraed. 
factor,  who  make*  advances  for  his  principal  ^^ 

's   in   his   possession.      But   even   In  Order. 

the  property  cannot  be  withdrawn       _.,  .    ,    .     _,  .,     ,_ 

.rom  n..  uands  until  Li*  advances  ar«  repaid.       V'^  f  V"  «"' "J  *"  '^J"^  °!1  r'^ 

But  In  the  case  before  us,  the  title  of  GIbsin  I*  •?"P'l  *!l  *"  ,"f""l  '"°  **!J  S"^*,  9?^  •• 

not  a  mere  lien.     The  le^l  title,  the  right  of  '•>•  United  SUte*  for  the  Di.trict  of  Induns, 

property,  passed  to  him,  and  McQueen  I  Mc-  ""^  "V  '^?"«'  '•^k""""*!' J?  '^'^a^H^ 

kerrctiiined  nothing  but  an  equiUble  interest  "''"«?'■  '*  1»  "?'» ''A™  ?'f '"^  '"^  t^J"^ 

in  the  surplus,  if  any  r^mainerafter  satisfying  ^  *'^*^''^;  ^^*:  '*"  Judpnen*  °*  tl"  ■".* 

the  claims*^  of  Gibson.     The  case  of  Conard^  P'^'V**  Co"rt  In  this  cause  be.  and  the  same  i. 

The   Atlantic   Insurance   Company,   before   re-  ^ereby  reversed,  with  costs ;  and  that  this  <w|t 

ferred  to   was   the   case   of   a   loii   of   money  ^-"^  "•.«  same  la  hereby  remanded  to  th* 

upon  a  respondentia  bond  upon  a  cargo  at  sei,  "''^   Circuit   Court     'for   further   pro-    [MM 

soured  bylui  assignment  orthe  bill  Vl  Uding  cecdings  to  be  had  therein  to  oooformitj  to  tbs 

and  in  that  ease  the  court  said:     "It  I*  tnis  "P""""  o*  t"^  «■""- 
that,   in   discussions   in   a   court   of   equity,   a 

mortgage  i*  sometimes  called  a  lien  for  a  debt,  » 

And  BO  it  certainly  is,  and  sometimes  more;  it 

is  a  transfer  of  the  property  itself  as  security  wttm  nrnon    •       «     .. 

fof   the  debt-     This  must   L   admitted  to  b^  JOHN  WBST,  Appdlaat, 

true  at  law,  and  it  is  equally  true  fa  equity,  for  ^• 

in  this  respect  equity  follow*  tbe  law."    1  Pet,  JOSEPH  SMITH,  and  BUen,  Ua  WIfa. 

Ml. 

401*]  *Tha  guarantee  that  the  articles  Bill  against  executor  to  obtain  legacy — partfc^> 
should  pass  inspection  does  not  affect  the  orphans'  court  in  D.  C.-^decision,  wbenflnsl— 
ebaracter  of  the  transaction,  nor  convert  It  in  Virginia,  executor  justiSed  in  not  pleadi^ 
into  an  executory  contract.  It  is  nothing  more  statute  of  limitations — rent  for  land  held  h 
than  the  usual  warranty  of  the  soundness  and  legatee  adversely  to  teatator,  not  ■at'el 
quality  of  the  thing  sold,  which  is  taken  by  a^nst  his  legacjr. 
the  purehaaer  In  every  sale  of  personal  prop- 
erty when  he  does  not  choose  to  take  the  risk        where  a  bin  waa  flied  In  tbe  Circuit  Coort  at 

upon  himself.  ^'  united  States  tor  tbs  Countj  of  Alexandrls.  bi 

II  .pp..™  ih.i «,.  .it«hp™i  w„  u.d  b..  ts^SiS'ts'.S'^T^.'^rs^^-'^'z 

fore  the  warehousemen  received  notice  of  the  der  to  psy  lecades,  the  personal  estate  bploa  tt- 

transfer  to   Gibson.     Undoubtedly   It   was   hit  bsuKed,  (t  was  not  neeesurj  to  make  a  spcdil 

d«tj  to  «»  ™.,o«bl.  dllig..™  to  ji^B  no.  Sir.  P.-S'«.1»SS°''  ""  """"  "  '" 
tioe  both  to   them  and   the   agent   at   Toledo,        The  Orphans'  Court  bad  power  to  allow  a  cea 

nlsaba  k 

night  moreover  put   In  jeopardy  his  right  oi  "iJoSer™!  laws  of  Tlnilola,  tha 

— operty,  if  it  passed  into  the  hands  of  a  bons  "'-^*  *"  -'-'-  ' ^—••-~  .w. 

e  purchaser  without  notice,  and  in  the  uaual  ' 
otfUTM  0/  trade.     But  in  thla  ease   there   has 


Where  the  tncntor  paid  ,l«ffkclM  to  pcTMni  who    erlj  allowed  th  MOd  WmUn  C.  audner,  da- 

ir„~»ff.ssa".:i'%i'.j's,,:!i''i's  '»^.  -  • "««; » ■*  »«  "-""o'li  ■•• 

to  hold  It  Id  coDiequeDc*  ol  an  onlntarruptcd  poc-    count  on  tOB  estato  of  Joseph  Maodeville,  do- 
■euion  of  twtniT  jean,  thii  JuitJee  o(  their  cliilm    ceaMd,    tba    aum    of    eighty-four    dolUra    and 

could  DSt  be  tried  Tn  a  collateral  maDDer,  b}  object-     tvmtv  ninn  ivntn    rnt  ■  nnnmiitBinn   nn  tha  uM 

Ins  to  Uili  Item  of  the  executor'!  ■eeonnt,  on  the  „.™X  n">"  centa,  aa  a  commiaaion  on  the  aald 

Bioaad  that  bo  abonld  have  aot  up  tb*  ■■l»i™  (oi  9842^0,  mentioned  In  tho  firat  foregoing  ezMp- 

rent  In  eet-oir  to  tb«  lesacj.  tion,  which  wid  sum  wu  not  m  due  to  Hid 
Qftrdnor. 

THIS  wu  an  ■ppeal  from  tba  Qrenlt  Oourt  3.  por  that  the  aatd  commiuloser  haa  im- 

of  the   United  Statei   for  the   District   ol  properly  allowed  the  aald  Gardner,  aa  a  credit 

Columbia  and  County  of  Alexandria,  aitting  %»  fn  i,;,  ^^^  executorial  account,  the  eum  of  threa 

a  court  of  equity.  hundred  and  aixteeii  dollara  and  thirty.acren 

It  waa  a  bill  filed  in  the  Circuit  Court  by  cenU,  and  a  further  credit  in  said  account  of 

Ellen  Smith,  then  Ellen  Mandeyille,  one  of  the  nin,  hundred  and  twenty  dollars  and  twentr- 

lesateei  ot  Joseph  Mandeville,  deceased,  whose  six  cents  (M20.E6),  as  having  been  paid  by  saM 

will  was  before  this  court  tor  construction  at  Gardner  on  account  of  a  judgment  in  favor  of 

January  Term.  1844.     The  case  U  reported  in  gamuel  Bartle,  against  said  Gardner,  a*  oxec- 

2  Howard,  6«0.     It   will  be  seen  by   reference  utor  of  Joseph  Mandeville,  deceased,  the  items 

to  that  case,  that  John  West  became  a  party  to  or  most  of  them  forming  the  account  of  said 

the  proceedings,  upon  the  ground  of  being  the  Bartle    against    said    Mandeville's    eaUte,    on 

raaiduary  legatee,  and,  as  the  court  then  held,  which  said  judgment  ia  predicated,  being  un- 

reaiduary  devisee  also.  susUined   by  legal  proof,  and  ban«d  by  tha 

Ellen    Mandeville,    who    Intermarried    with  gtatute  of  llmitatioiu. 

Joaeph  Smith  pending  the  suit,  was  a  legatee  7.  fox  that  the  aald  eonunlssionar  haa   )m- 

under  that  will  for  $3,000,    One  of  the  clauseo  properly  reportad  the  sum  of  flfteen  hundred 

of  the  will  was  this:     "If  my  personal  prop-  dollara,  with  the  saveral  sums  of  two  hundred 

erty    should    not   cOTer   the   entire    amount   of  «,d  twenty-five  dollars  and  four  hundred  and 

legacies  I  have  or  may  give,  mv  executors  will  fifty  dollars  intcreat  thereon,  after  allowing  a 

diapoae  of  ao  much  of  my  real  eatat*  aa  will  credit  of  one  hundred  'and  fifty  dollars,  [*40« 

fully  pay  them."  aa  ■  legacy  due  to  Mary  Mandeville,  under  the 

Mandeville,  the  teeUtor,  died  ia  July,  1M7.  ,^11  of  Joseph  Mandeville,  deceased!    the  said 

In  May,  1S39,  Ellen  Mandeville  filed  her  bill  legacy  being  subject  to  a  further  credit  of  two 

ia  the  Circuit  Court  (to  which  suit  her  husband,  hundred  and  twenty-flva  dollars,  for  the  iiaeand 

Smith,  afterwards  became  a  party),  charging  occupation  of  a  portion  of  the  real  eaUta  of 

the    making  and   publication   of   the   will,   the  Joieph  Mandeville,  deceased, 

bequest  to  herself  and  others  of  certain  lega-  g.  por   that  the  said  commissioner   haa  Im- 

dea,  which  In  default  of  personal  asseta  ware  properly  reported  the  sum  of  flfteen  hundred 

ehargeable  upon  the  real  estate,  the  death  of  dollars,    with    seven    hundred   and    thirty-flre 

the  testator,  and  tha  deficiency  of  personal  as-  dollars,  the  interMt  due  thereon,  as  a  legacy, 

408'1  seU;  "and  praying  a  sale  of  lands  for  to  Julia  Mandeville,  under  the  will  of  Joaeph 

the  satisfaction  of  her  legacy.    To  this  Ull,^  all  Mandeville,   deceased,   when   the  same   shouU 

redited  with  the  sum  of  two  hun- 

. „  . ..  snty-flve  dollars  for  the  use  and  00- 

were  made  defendanU.  eupation   of  a    portion    of   tha   real    aaUta   of 

It  is  not  necessary  to  traoa  the  progreaa  of  Joseph  Mandeville,  deceased, 

the  suit  through  its  successive  stagea.     It  waa  The  cause  was  argued  by  Hr.  Jonta  for  tba 

at  last  referred  to  a  master  in  chancery,  who  appellant,  aad  Mr.  fleals  and  Mr.   Davia  for 

reported  sundry  matters  of  account,  to  some  of  tha  appellaM. 

which  exceptions  were  taken  by  the  defendant,  Ifr.  Jonaa  submitted  a  preliminary  object]^ 

West.      The    court,    however,    overruled    these  of  a  defect  of  parties,  because  of  the  nonjoinder 

exceptions,  and  proceeded  to  decree  a  aaJe  of  0  »  defendant  of  James  Mandeville,  a  nephew 

•o  much  of  the  real  estate  aa  might  be  nocea-  of  the  teaUtor,  and  a  ipeclflo  devisee  of  ten 

•ary   to    pay   the    legacies.     From    this   decree  thousand  acrea  of  land  upon  the  head  waters 

West  appealed,  and  the  case  now  came  before  of  Guyandotte  River,  in  Virginia, 

thia  court  upon  the  exceptions  to  tha  master's  He  then  proceeded   to  argue,   in  support  of 

report.     Only   four  of  ihttt  exceptions   wei«  the  second  exception,  that  no  commission  was 

insisted  on  in  the  argument,  tU,  the  second,  allowable  on  the  specific  legacy,  in  addition  to 

third,  seventh,  and  eighth.  the  general  commissions  incident  to  the  admla- 

They  were  as  follows:  The  first  exception  la  Utrvtion  of  the  a°»t- 
inserted  for  the  purpose  of  explaining  tha  aae- 

1.  ~ 

ly    •  __.  _.    .  _„„..„ , ^ 

eredlt   In    his   account    aa   executor   of   Joseph        Of  the  seventh  and  eighth,  we  maintain,  lat. 

Mandeville,   deceased,    the   sum    of   eight    hun-  That  the  evidence  clearly  entitled  the  «         " 

dred   and  forty-two  dollars   and   ninety   cents,  ant  to  the  set-offs  claimed  in  these  exce] 

BB  having  been  paid  to  Sarah  A.  Hill,  "a  specific  ad.  That  the  pretense  set  up,  of  long  posi 

legacy  of  slaves,  furniture,  etc.,  aa  appraised,"  under  a  parol  gift,  was  wholly  unsimiAr' 

which  said  property   was  properly  subject,  at  evidence — indeed  disproved— and  1 

tba  time  of  its  delivery   to  the   said  legatee,  barred  by  estoppel,  the  parties  eiainung  Dou 

Sftrah  A.  BUI,  to  the  payment  of  tha  debt  of  under  and  against  the  wiu. 

Joseph  Mandeville,  deceased.  And  further  maintained,  that  the  court  emd 

B.  Per  that  tha  aaid  oommlailoner  haa  tmprop-  in  noeeedlng  to  tha  Ana)  deeroe,  whilii  tba 

la  I*,  ed.  VVK\ 
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eUims  of  the  two  creditors  and  the  two  legatees 
named  in  these  exceptions  remained  sub  judice. 

Last,  that  the  court  had  no  jurisdiction  to  de- 
cree satisfaction  of  the  creditors  out  of  the  real 
estate. 

Mr.  Neale,  for  defendants  in  error: 

2d.  Exception.  If  this  exception  is  made  as 
ft  legal  ana  yalid  objection,  it  is  thought  that 
such  is  not  the  law;  on  the  contrary,  the  allow- 
ance is  fully  authorized  by  law.  No  doubt  the 
commissioner  was  guided  by  the  allowance 
made  the  executor  of  Mandeville  by  the  Or- 
phans' Court  of  Alexandria  County,  in  which 
405*]  *the  accounts  were  settled;  and  that 
court  had  full  power  and  authority,  under  the 
testamentary  system  of  Maryland,  to  make  the 
allowance,  it  being  a  matter  within  the  admit- 
ted discretion  of  the  court;  and  being  in  its  dis- 
cretion, not  even  an  appeal,  much  less  this  ex- 
ception, is  sustainable.  2  Laws  of  Maryland, 
482;  Dorsey's  Testamentary  Law  of  Maryland, 
17;  1  Peters,  565;  5  lb.  224. 

The  exception,  if  sustained,  might,  bv  a 
future  proceeding  on  the  part  of  the  appellant 
against  the  executor's  legal  representative,  tend 
to  defeat,  at  least  in  part,  the  commission  id- 
lowed  Mandeville's  executor  by  the  Orphans' 
Court  aforesaid,  and  which  could  only  have 
been  done,  in  the  first  instance,  by  an  appeal, 
alleging  and  proving  fraud  in  its  procurement. 
It  would,  therefore,  seem  to  be  an  attempt  to 
do  that  indirectly  which  could  not  have  been 
done  directly  and  lawfully. 

dd.  Exception.  This  exception  is  clearly  un- 
tenable for  the  following  reasons:  that  is  to 
say,  because  the  judgments  of  every  court  of 
competent  jurisdiction,  if  fairly  obtained,  are 
conclusive  upon  the  parties,  until  reversed  by 
writ  of  error  or  supersedeas;  nor  can  a  court  of 
equity  look  into  them,  unless  fraud,  mistake, 
accident,  or  surprise  in  their  procurement  be 
alleged  and  proved;  in  such  a  case,  it  is  admit- 
ted that  chancery  has  jurisdiction.  But  no 
such  allegations  are  to  be  found  in  the  record 
of  this  cause,  and  for  want  thereof,  this  honor- 
able court,  sitting  as  an  appellate  chancery 
court,  will  not,  it  is  imagined,  disturb  the  al- 
lowance. The  appellant  was  made  a  party  de- 
fendant on  the  8th  of  June,  1842,  and  although 
Commissioner  Eaches  made  his  report  on  the 
31st  of  May,  1839,  the  sppellant  never  filed  ex- 
ceptions thereto  until  the  8d  of  October,  1846, 
long  after  the  death  of  Mandeville's  executor; 
and  having  so  long  failed  to  do  so,  it  is  sub- 
mitted whether  the  court  will  now  entertain 
the  same.  2  Robinson's  Practice,  214,  383;  3 
Howurd,  691;  and  the  same  remarks  apply  to 
Commissioner  Green's  report. 
'  [Mr.  Neale  then  went  into  an  argument  that 
the  statute  of  limitations  did  not  apply.] 

7th  and  8th  Exceptions.  The  claim  set  up 
by  the  appellant  for  use  and  occupation  is 
strictly  iegtil,  and  as  a  general  principle  can 
only  be  enforced  in  a  court  of  law.  Such  claim 
must  be  founded  on  the  privity  of  contract, 
either  express  or  implied,  and  neither  the  one 
nor  the  other  can  arise  without  the  previous  re- 
lation of  landlord  and  tenant.  1  Howard, 
153. 

No  such  relation  is  pretended  in  this  ease; 
none  such  ever  existed;  the  parties,  on  the  oon- 
406*]  trary,  are  now  contending  before  *the 
court  beloWf  in  a  suit  at  law,  about  their  legal 
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rights  to  the  lot  of  land  in  question,  and  to  tU 
rent  of  which  lot  the  appellant  in  this  chaocery 
suit  claims  to  be  entitled.    It  would  therefore 
appear  to  be  a  fit  subject  for  an  action  at  Uw, 
and  not  a  bill  in  equity,  for  the  right  of  prop, 
erty  in  this  case  is  a  question  wluch  involvei 
matters  of  fact  as  well  as  of  law,  and  should 
be  adjudicated  in  a  court  of  law,  where  the  sp- 
pellant has  adequate  remedy;  and  having  such 
remedy,  a  court  of  equity  is  not  the  proper 
forum.    1  Laws  U.  8.  old  edition,  p.  59,  lee. 
16. 

The  evidence  in  the  record  is,  that  the  Minet 
Mandeville  entered  on  the  premises  in  dispute, 
under  a  gift  from  their  uncle,  the  late  Mr.  Man- 
deville, and  that  they  held,  used,  and  occupied 
it  for  more  than  twenty  years  prior  to  tneir 
said  uncle's  death,  and  that,  too,  with  Ui  ner- 
sonal  knowledge  and  consent,  and  that  thej 
still  hold,  use,  and  occupy  it  as  their  own 
property.  If,  then,  the  Misses  MandeviUs  en- 
tered on  the  premises  under  color  or  claim  of 
title,  and  held  possession  adversely  to  their 
uncle  for  so  long  a  period,  with  his  knowledge, 
and  without  any  attempt  on  his  part  to  eject 
them,  it  gives  them  good  right  and  title  under 
Virginia  Taw,  and  is  a  complete  bar  to  a  poi- 
sessory  action,  although  it  might  not  be  aganift 
a  writ  of  right,  founded  on  *he  seisin  of  the 
appellant's  devisor  or  testator,  for  in  Yirdius 
it  has  been  decided  that  a  devisee,  like  an  oar, 
may  maintain  a  writ  of  right. 

Mr.  Davis,  for  the  defendant  in  error,  con- 
tended that  the  exceptions  were  properly  over- 
ruled: 

As  to  the  first  exception,  because — 

1.  The  realty  as  well  as  personalty  being  Ha- 
ble,  under  the  will  and  law,  to  both  debts  snd 
legacies,  it  is  immaterial  to  the  residuary  deri- 
see  and  legatee  to  which  object  the  personalty 
is  applied.  Tayloe  y.  Thomson,  6  Pet.  367;  5 
Geo.  U.  ch.  7,  1732;  Silk  v.  Prime,  1  Dick. 
384;  1  Bro.  C.  C.  138,  note;  2  Stat,  at  Large, 
103,  104,  sec.  1-756,  sec  4. 

2.  Had  the  executor  sold  the  specifie  leg- 
acy for  payment  of  debts,  the  legatee  would 
have  been  substituted  to  the  creditor's  righti 
against  the  realty;  it  being  liable  to  the  dehta 
by  law,  and  charged  with  the  legacies  by  will, 
and  only  the  residue  given  to  West. 

By  analogy  to  specialty  creditora,  2  Lomsx 
on  Executors,  252,  253,  sec.  7,  253,  254,  seeL 
14,  15,  16;  Byrd  v.  Byrd,  2  Brock.  171. 

Or  where  the  devise  is  of  the  residua  of  per- 
sonalty and  realty,  •Hanby  y.  Roberta,  1  [•407 
Ambl.  120;  2  Smith's  Ch.  Pr.  282;  Norris  t. 
NorrU,  1  Dick.  253;  Headly  y.  Redhead,  Coop. 
51. 

Or  when  the  lands  are  charged  with  debt% 
Keeling  v.  Brown,  6  Vea.  359;  2  Smith's  Ck 
Pr.  282,  283,  a;  Eland  y.  Eland,  4  Myl  ft 
Cr.  42;  1  Story's  Eq.  Jur.  aecs.  565,  6«; 
Clifton  y.  Burt,  I  P.  Wms.  678,  670,  Ooxi 
note;  Haslewood  y.  Pope,  8  P.  Wms.  323;  t 
Lomax  on  Executors,  2M,  see.  13. 

3.  The  language  of  the  will  Importa  a  d^ 
and  this  legacy  in  satisfaction. 

As  to  the  second  exception,  because  the  eoa- 

mission  is  an  incident  to  tlM  legacy,  and  hu 

been  allowed  by  the  Orphans'  Court,  and  fcr 

the  reasons  giyen  on  the  first  exception. 

As  to  the  third  exception,  because — 

1.  The  exception  does  not  npedfy  item  Ij 
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lUm  the  part  objected  to,  nor  the  grounds  of 
objection,  and  is  in  the  alternative.  Harding 
▼.  Hardey,  11  Wheat.  108;  Wilkee  v.  Rogers,  6 
Johns.  668,  691,  692;  Story  r.  Livingston,  13 
Fet.  869,  366,  866;  Bullsr  T.  Steele,  reported 
ia  2  Smith's  Ch.  Pr.  872. 

2.  If  the  exception  covers  all  the  items,  then, 
as  some  are  projper,  it  must  be  overruled.  Green 
▼.  Weaver,  1  Simons,  404;  8  Cond.  C!h.  R.  204, 
218,  219. 

8.  No  objection  was  made  before  the  master 
for  want  of,  or  to  the  competency  of,  the 
proof. 

4.  The  verdict  and  judgment  fix  the  debt  as 
due  at  testator's  death;  and  the  receipts  on  the 
execution  show  its  payment.  Garret  v.  Macon, 
2  Brock.  213,  214;  Strodes  r.  Patton,  1  Brock. 
280,  281;  Powell  v.  Myers,  1  Dev.  ft  Batt.  Ea. 
602;  Munford  v.  Overseers  of  Poor,  2  RancL 
818,  316;  Chamberlayne  ▼.  Temple,  2  Rand. 
884,  396,  397. 

6.  There  is  no  bill  of  particulars,  nor  anv 
part  of  the  record  showing  the  items  on  which 
said  judgment  is  founded. 

6.  The  burden  of  showing  the  items  to  be 
barred  rests  on  the  exceptant,  the  judgment 
being  prima  facie  evidence  of  a  just  debt,  and 
he  luM  produced  no  proof,  either  of  what  the 
items  were,  or  of  what  proof  was  before  the 
jury,  or  that  any  of  them  were  barred  by  limit- 
ation. 

7.  If  he  rely  on  the  report  and  account  incor- 

E crated  by  the  clerk  in  the  record  of  Bartle  v. 
andevilie's  Executor,  it  is  no  part  of  the  rec- 
ord, and  so.  not  competent  evidence.  Cunning- 
ham V.  Mitchell,  4  Rand.  189,  190,  19^;  Moore 
▼.  Chapman,  3  Hen.  St  Mun.  260,  267;  Lessor 
of  Fisher  v.  Cockerel,  6  Pet.  248;  Lessor  of  Reed 
▼.  Marsh,  13  Pet.  168.  It  does  not  appear 
ever  to  have  been  returned  and  filed  in  court, 
nor  to  have  been  confirmed  or  adopted  by  the 
court  or  parties.  No  judgment  was  entered  on 
it.  It  does  not  appear  even  to  have  been  read 
408*]  ^before  the  jury.  Nor  that  it  was  all 
or  the  only  evidence  before  them;  and  in  the 
absence  of  proof  to  the  contrary,  the  verdict  and 
judgment  must  be  presumed  right.  Thompson 
V.  TomUe,  2  Pet.  166;  Grignon's  Lessee  v.  Aistor 
et  al.  2  How.  319,  340;  Voorhees  v.  Bank  of 
United  States,  10  Peters,  472,  478;  Williams  v. 
United  States,  1  How.  290;  1  Saund.  829,  notes 
8,  4,  830,  note  6;  2  Saund.  60,  note  3;  1  Saund. 
334,  note,  9;  2  Lomax  on  Executors,  428,  429, 
see.  33. 

8.  If  the  report  is  to  be  considered,  then  it 
does  not  appear  from  it  that  any  item  allowed 
in  that  report  accrued  more  than  five  yc^rs  be- 
fore testator's  death,  nor  more  than  five  years 
before  the  commencement  of  the  suit,  and  it 
rests  on  the  exceptant  to  show  that  the  items 
were  barred.  Adams  v.  Roberts,  8  How.  486, 
496. 

Testator  died  26th  July,  1837,  narr.  filed  Aug. 
rules,  1838.  The  capias  must  have  been  before 
May,  1838;  it  may  have  been  before  October, 
1887,  and  on  or  at  any  time  after  July  26, 1837, 
the  date  of  testator's  death. 

All  the  items  reported  as  due  or  as  suspended, 
i.  e^  for  further  evidence,  appear  to  have  ac- 
crued during  or  after  1834— except  $168.19V^, 
the  several  sums  of  $26.88,  $17.23,  $22.87,  mak- 
ing $66.48,  and  $37.62. 

Tho  $87.62  k  datdl  1888|  It  maa  htm  m 
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crued  in  January,  or  fai  December,  1838;  in 
either  case,  it  may  have  been  within  five  years 
from  the  beginning  of  the  suit;  if  after  May,  it 
must  have  been  so. 

The  itenu  composing  $66.48  have  nothing  to 
fix  their  date,  except  that  they  are  prior  to 
April  30,  1886. 

The  item  of  $168.19%  has  no  date  assiffned; 
it  is  only  said  to  have  been  found  in  a  book  for 
1831,  1832,  and  1833;  if  it  accrued  due  after 
July  26th,  1832,  it  may  have  been  within  five 
years  of  writ,  and  was  within  five  years  before 
testator's  death. 

Rev.  Code  (1792),  167,  8.  LVL  8.  The  law 
requiring  the  court  to  strike  out  the  items  barred, 
and  dispensing  with  a  plea  of  limitation, 
the  presumption  is  that  any  item  which,  though 
apparently  barred,  has  not  been  stricken  out, 
was  sustained  by  evidence  removing  the  bar.  2 
Lomax  on  Executors,  423,  sec.  26;  2  Pet.  166; 
2  Howard,  840;  Brook  v.  Shelly,  4  Hen.  4  Mun. 
266. 

9.  If  any  items  be  apparently  more  than  five 
years  before  suit,  but  not  before  testator's 
death,  the  executor  may  have  promised  to  pay 
them  within  the  five  years,  which  he  had  a 
right  to  do. 

The  obligation  to  plead  statute  is  discretion- 
ary, and  failure  should  be  shown  to  be  unrea- 
sonable. 

*10.  The  dealings  between  Bartle  and  [*409 
Mandeville  were  mutual,  long  continued,  and 
complex,  and  probably  neither  party  kept  or 
had  full  proof  of  all  items,  so  that  the  only 
mode  of  making  a  fair  settlement  was  by  refer- 
ence to  a  commissioner,  with  production  of 
books  and  papers,  and  it  should  be  shown  that 
this  proceeding  was  ill-advised,  as  in  case  of 
submission  to  arbitration.  Strodes  v.  Patton,  1 
Brock.  230,  231. 

11.  It  appears,  on  the  contrary,  to  have  been 
prudent  and  beneficial,  for,  1st.  BrIandeviUe  gets 
credit  by  his  own  books  for  $912.01,  17th  Feb- 
ruary, 1834.  2d.  For  $1,314.06,  for  none  of 
which  is  there  any  proof  in  the  record  or  re- 
port, and  which  seems  to  have  come  entirely 
from  Mandeville's  books  by  consent  of  plaintiff. 
3d.  For  the  claims  of  S.  B.  Larmour  ft  Co., 
Daniel  Cawood  &  Co.,  against  Bartle,  included 
in  the  above  $1,314.06,  otherwise  than  by  con- 
sent not  an  offset. 

As  to  the  seventh  and  eighth  exceptions: 

1.  A  joint  demand  cannot  be  set  off  against 
a  seveial  demand.  2  Story's  £q.  Jur.  see. 
1487. 

2.  Credit  for  the  whole  sum  is  claimed  against 
each  legacy. 

3.  It  does  not  appear  that  any  such  sum  is 
due  as  claimed,  no  tenancy  being  proved,  and, 
on  the  contrary,  an  adverse  occupation  being 
expressly  reported. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

The  original  proceeding  in  this  case  was  a 
bill  in  chancery  instituted  in  September,  1839, 
in  the  Circuit  Court  for  the  District  of  Colum- 
bia, sitting  for  the  County  of  Alexandria.  The 
object  was  to  recover  a  legacv  of  $3,000,  be- 
queathed by  Joseph  Mandeville,  in  1837,  to 
ESllen  Mandeville,  now  the  wife  of  Smith. 

William  C.  Gardner,  the  executor,  took  upon 
himself  the  azacution  of  the  will,  and  was  made 


4m 


SUFBBMB  GOUBT  OF  THE  UniTtD  SfAXtt. 


1850 


one  of  the  original  defendants,  with  West  and 
several  otiier  leeatees.  West,  being  residuary 
legatee,  took  a  leading  part  in  conducting  the 
defense  in  the  Circuit  Court,  and  made  the  ap- 
peal to  this  court.  Various  answers  were  put 
in  by  the  respective  respondents,  several  depo- 
sitions filed,  and  some  documentary  evidence. 
From  these  it  appears,  that  proceedings  had  for 
•ome  time  been  instituted  in  the  Orphans'  Court 
for  the  County  of  Alexandria,  for  the  purpose 
of  settling  the  estate  of  Joseph  Mandeville. 
Most  of  the  debts  had  been  adjusted,  and  some 
of  the  legacies;  and  the  personal  estate  being 
exhausted,  permission  had  been  asked  to  sell 
and  apply  a  part  of  the  real  estate,  situated  in 
said  County  of  Alexandria,  to  pay  the  residue. 

To  this  application,  as  well  as  to  some  of  the 
410*]  previous  proceedings  *and  decrees  in 
the  Orphans'  Court,  sundry  objections  had 
been  interposed.  But  the  exceptions  made  by 
West  to  the  last  report  of  the  commissioner,  in 
the  Circuit  Court,  in  May,  1846,  disclose  all 
the  matter  finally  relied  on  in  opposition  in  that 
court  by  the  respondent.  Those  exceptions 
having  been  there  overruled,  this  appeal  was 
taken. 

Before  going  into  the  consideration  of  those 
exceptions  in  detail,  and  the  correctness  of  the 
decision  which  was  pronounced  upon  them,  it 
may  be  well  to  dispose  of  a  preliminary  ques- 
tion raised  here,  that  James  Mandeville,  of  Vir- 
ginia, a  legatee  of  10,000  acres  of  land  there 
situated,  ought  to  be  made  a  party  defendant, 
with  those  already  before  the  court. 

We  feel  obliged  to  overrule  this  objection. 

It  ia  not  clear  that  it  could  be  made  here 
after  an  appeal;  though,  if  proper,  the  case 
might  perhaps  be  sent  ^ck,  and  an  amendment 
mMe  there — aa  new  parties  can  be  admitted 
there  as  late  as  the  final  hearing.  Mitford,  PI. 
144,  145;  0 wind's  case,  1  Bland.  Ch.  292;  Qark 
y.  Lonff,  4  Rand.  461. 

At  the  same  time,  it  ia  true  aa  to  exceptions 
to  a  master's  report,  that  none  can  generally 
be  made  in  the  appellate  court  which  were  not 
taken  below.  Brockett  et  al.  v.  Same,  3  How. 
691.  The  objection  here,  however,  must  in  any 
view  be  overruled,  because  the  Orphans'  aa 
well  aa  the  Circuit  Court,  for  the  County  of 
Alexandria,  proceeded,  and  ought  to  have  pro- 
ceeded, against  parties  and  property  situated 
within  their  limits,  and  not  against  either  situ- 
ated like  James  Mandeville  and  hia  land  in 
Virginia,  and  without  their  jurisdiction.  Hal- 
lett  V.  Hallett,  2  Paige,  15;  Townsend  v.  Auger, 
3  Conn.  354.  Though  he  held  his  land  under 
the  same  will,  yet  it  is  admitted  that  he  and  his 
land  were  both  in  another  State.  Another  ex- 
cuse for  not  joining  him  is,  that  property 
enough  existed  within  the  County  of  Alexandria 
to  discharge  the  claims  of  the  original  plain- 
tiffs without  a  resort  to  James  Mandeville,  or 
the  land  devised  to  him.  Ruaaell  ▼.  Clarke'a 
Executors,  7  Cranch,  72. 

Especially  must  West  and  all  the  property 
deviaed  to  him  be  firat  made  liable,  aa  he  ia 
only  a  reaiduary  legatee,  or,  in  other  words,  is 
entitled  only  to  what  is  left,  after  all  others 
are  satisfied.  And,  finally,  it  waa  not  neces- 
sary to  make  James  Mandeville  a  party  to  this 
bill,  when  neither  he  nor  his  land  could  be  af- 
fected by  a  decree  made  againat  other  persons 
Mnd  other  laoda,  and  In  a  cue  iniUtuteia  in  aa- 
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other  jurisdiction,  and  in  which  no  aerviee  had 
been  made  on  him.  Weat  y.  Randall,  2  Mason, 
C.  C.  181;  Joy  y.  Wirtz,  1  Wash.  C.  C.  517; 
Elmendorf  y.  Taylor,  10  Wheat.  152;  Wheelaa 
v.  Wheelan,  3  Cowen,  538. 

*To  proceed  next  to  the  consideration  [*41i 
of  the  exceptions  made  below,  it  ia  to  be  re- 
membered tnat  the  first  one  was  waived  at  the 
hearing,  and  need  not,  therefore,  be  repeated. 
The  second  exception  is,  that  the  executor. 
Gardner,  was  improperly  allowed  a  commission 
of  $84.29  on  a  specific  legacy  of  slaves,  forni. 
ture,  etc.,  made  and  paid  to  Sarah  A.  Hill. 

This  commission  was  at  the  rate  of  ten  per 
cent. ;  and  though  that  rate  seems  high,  jet,  if 
the  Orphans'  Court  had  authority  to  make  any 
allowance  in  such  a  case,  its  decision  within  its 
authority  and  jurisdiction  must  be  oonsidered 
binding.  1  Peters,  566;  Thomas  v.  Fred,  aty 
School,  9  Gill  &  Johns.  115. 

On  general  principles,  it  would  seem  just  and 
proper  for  all  such  courts  to  make  some  com- 
pensation to  executors  for  such  services  aa  pay- 
ing over  legacies,  no  less  than  for  paying  debta. 
In  the  case  of  specific  legacies,  the  trouble  and 
risk  are  as  great,  if  not  greater,  than  in  mon- 
eyed legacies,  and  it  would  be  difficult  to  find 
elementary  principles  to  justify  commissions  in 
one  case,  and  withhold  them  in  the  other. 

If  this  point  is  to  be  governed  by  these  prin- 
ciples, as  it  must  be,  provided  the  laws  of  Vir- 
ginia at  that  time  controlled  the  matter  in  the 
County  of  Alexandria,  then  the  exception  muat 
fail  under  those  principles,  and  under  a  prae- 
tice,  well  settlea  there,  authorizing  in  such 
cases  a  quantum  meruit.  Under  that,  as  much 
aa  ten  per  cent,  on  moneya  received  and  paid 
out  has  in  several  instances  been  sanctioned, 
McCall  V.  Peachy,  3  Munf.  301;  and  Hutchin- 
aon  V.  Kellam,  Ibid.  202. 

But  if  it  ia  to  be  governed  by  the  laws  of 
Maryland,  aa  ia  contended  by  the  plaintiffs,  a 
like  reault  will  follow,  by  means  of  expnras 
atatutory  proviaiona  and  decisiona  in  that 
State. 

They  contend  thia,  because  in  Febnury, 
1801,  Congress  established  in  Washington  and 
Alexandria  counties  an  Orphans'  Court  for  earb 
county,  and  provided  that  they  **8hall  have  all 
the  powers,  perform  all  the  duties,  and  receive 
the  like  fees,  as  are  exercised,  performed,  and 
received  by  the  register  of  wills  and  judges  of 
the  Orphans'  Court  within  the  State  of  Mary 
land,"  etc.  2  Statutes  at  Large,  p.  107,  sec.  12: 
Yeaton  y.  Lynn,  5  Peters,  230. 

It  is  argued  that  this  provision  extended  to 
the  power  and  duty  of  the  Orphans'  Court  is 
Virginia  to  allow  commissions  as  large  as  here, 
and  for  specific  as  well  as  moneyed  lrgaei«s, 
and  not  to  the  mere  organic  structure  and  jurii- 
diction  of  the  Orphans'  Court,  leaving  all  die 
in  Alexandria  County  to  be  governed  by  tk 
laws  of  Virginia,  and  in  Washington  Cooaly 
by  the  laws  of  Maryland. 

If  this  view  be  correct,  which  ia  supposed  to 
be  the  one  ^usually  acted  on  in  this  Dis-  [*41l 
trict,  it  was  provided  in  Maryland  by  statist 
in  1798,  ch.  101,  that  a  commission  may  be  a! 
lowed,  "not  under  five  per  cent.,  nor  exceeding 
ten  per  cent,  on  the  amount  of  the  inventory." 
Nichols  et  al.  y.  Hodges,  1  Peters,  565;  5  GUlk 
Johns.  64. 

The  third  ezoeptioa  is.  tkat  a  Judgment  wai 
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allowed  by  the  executor  to  be  recovered  by  one 
Bartle  against  the  estate  of  the  deceased  Mande- 
Tille,  which  'Vaa  unsustained  by  legal  proof, 
mnd  barred  by  the  statute  of  limitations. 

But  this  judgment  was  recovered  after  due 
notice  and  hearing.  No  fraud  or  collusion  is 
set  up  or  proved  l^tween  the  parties  to  it,  for 
the  purpose  of  charging  the  estate.  And  the 
chibf,  if  not  only,  exception  to  its  fairness  or 
validity  is,  that  Gardner,  the  executor,  did  not 
plead  the  statute  of  limitations  to  a  part  of  the 
claim  on  account,  when  he  might  have  done  it 
under  the  apparent  time  when  the  cause  of  ac- 
tion accrued  on  that  item.  But  in  Virginia, 
and  especially  if  the  court,  by  not  striking  out 
the  item,  sanction  a  waiver  or  the  statute,  as  ii 
inferred  to  have  been  done  here,  the  executor 
seems  fully  justified  in  not  pleading  it.  2  Lomax 
on  Executors,  419;  Bishop  v.  Harrison,  2  Leigh, 
532;  1  Robinson's  Practice,  112;  1  Rev.  Stat. 
492.  So  in  England,  formerly,  the  executor 
was  held  excused  in  his  discretion  from  inter- 
posing as  a  defense  the  statute  of  limitations. 
Norton  v.  Frecker,  1  Atk.  526.  But  in  a 
recent  case,  doubt  is  cast  over  this  in  England, 
in  9  Dowl.  &  Ryl.  43. 

The  Virginia  law,  however,  must  control 
here,  and  conduces  to  justice,  when  the  court 
or  the  executor  is  satisfied  no  payment  has  been 
made,  or  that  there  has  been  a  re-promise  by 
the  deceased.  Holladay's  Ex'rs  v.  Littlepage,  2 
Munf.  316;  4  Hen.  &  Mun.  266. 

At  all  events,  on  elementary  principles,  the 
judgment  thus  obtained  must  stand  as  binding 
till  duly  reversed,  and  be  till  then  for  most 
purposes  presumed  correct.  Vorhees  v.  Bank  of 
United  States,  10  Peters,  472,  489;  2  Howard, 
319;  Lupton  v.  Janney,  13  Peters,  381. 

Under  the  sixth  and  seventh  exceptions,  the 
respondent  insists  that  Mary  and  Julia  Mande - 
▼ille,  legatees  of  the  deceased,  ought  to  have 
been  charged  rent  for  a  piece  of  land  which 
they  occupied,  and  that  the  amount  thereof 
ought  to  have  been  deducted  from  these  legacies. 

It  is  true  that  this  land  once  belonged  to  the 
deceased,  but  Mary  and  Julia  insist  that  they 
have  been  in  the  exclusive  occupation  of  it  for 
more  than  twenty  years.  They  had  always 
since  their  entry  claimed  It  as  their  own,  and 
4 IS*]  this  land  was  not,  *by  name,  devised 
by  the  deceased  to  anyone,  as  if  still  his  prop- 
erty. The  legatees  insisted,  that  at  first,  being 
relations  of  J.  Mande ville,  and  the  premises 
contiguous  to  their  house,  they  were  given  to 
them  for  a  garden,  and  that  their  possession  had 
ever  since  been  adverse  to  all  the  world.  Nor 
was  there  any  contract  shown  to  pay  rent  by 
them  to  him;  nor  any  proof  that  rent  had  ever 
been  demanded  by  him,  while  living.  Without, 
then,  settling  here  the  disputed  title  to  this 
property,  it  is  sufficient  to  say,  that  under 
these  peculiar  circumstances  such  a  use  and  oc- 
cupation of  these  premises  would  not  warrant 
the  recovery  of  rent  from  them  in  an  action  of 
assumpsit  at  law.  1  Chit.  PI.  107;  Birch  v. 
Wright,  1  D.  &  E.  387;  Smith  ▼.  Stewart,  6 
Johns.  46.  Such  an  action  must  rest  on  a 
contract  express  or  implied.  Lloyd  v.  Hough, 
1  Howard,  159,  and  cases  there  cited.  And  if 
no  implied  promise  could  be  raised  to  recover 
rent,  when  the  occupation  is  adverse,  and  no 
•xpress  one  is  pretended  to  exist,  the  executor ' 
12  Ii.  ed. 


could  not  legally  set  off  this  claim  against  their 
legacies. 

The  rights  to  the  land,  or  to  any  rent  there- 
on, must  be  settled  by  a  direct  action  at  law, 
and  not  in  this  collateral  manner;  and  if  the 
legatees  do  not  succeed  there,  they  can  be  made 
to  pay,  in  trespass,  for  mesne  profits,  what 
they  are  not  liable  for  as  rent,  ex  contractu, 
when  holding  adversely. 

A  concluding  objection  to  the  proceedings  be- 
low, subsequent  to  overruling  the  written  ex- 
ceptions to  the  report,  is,  tlmt  the  court  pro- 
ceeded to  a  final  decree  whilst  the  claims  of  two 
of  the  creditors  and  two  of  the  legatees  were 
held  under  consideration. 

But  either  those  claims  are  independent  and 
not  necessary  to  be  decided  before  a  final  de- 
cision on  the  rest,  or  they  are  so  connected 
that  a  decision  on  them  was  proper  at  the  same 
time,  and  then  this  appeal  itself  would  be  pre- 
mature, and  would  have  to  be  dismissed.  4 
Howard,  524;  Perkins  ▼.  Foumiquet  et  al.  6 
Howard,  206.  This,  it  is  understood,  is  not 
moved,  nor  desired  bv  either  party. 

Such  independent  claims,  however,  may  prop 
erlv  be  suspended  under  the  circumstances  ex- 
isting here,  according  to  Royal's  Administrators 
V.  Johnson  et  al.  1  Randolph,  421. 

The  judgment  below  must  therefore  ba  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Alexandria, 
and  was  arffued  by  counsel;  on  consideration 
whereof,  it  la  *now  here  ordered,  ad-  [*414 
judged  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  eauaa  ba, 
and  tba  same  is  hereby  afllrmed,  with  costs. 


JOHN  D.  MURRILL  and  The  Bank  of  New 
Orleans,  Appellants, 

V. 

ALEXANDER  NEILL  and  William  T.  Somer- 

ville. 

Construction  of  deed  of  trust  for  benefit  of 
creditors — partnership  creditors — ^individual 
creditors— order  of  payment. 

A  merchant  who  owed  debts  upon  his  own  pri- 
vate account,  and  was  also  a  partner  in  two  com- 
mercial bouses  which  owed  debts  upon  partnership 
acoount,  executed  a  deed  of  trust  containing  the 
following   proylsloDS,  vis. : 

It  recited  a  relinquishment  of  dower  bj  his  wife 
In  property  prevlouslv  sold  and  In  the  property 
then  conveyed,  and  also  a  debt  due  to  the  daugh- 
ter of  the  grantor,  which  was  still  unpaid,  and  then 
proceeded  to  declare  that  he  was  Indebted  to  divers 
other  persons  residing  In  different  parts  of  the 
United  States,  the  names  of  whom  he  was  then  un- 
able to  speclrv  particularly,  and  that  the  tmstee 
should  remit  from  time  to  time  to  Alexander  Nelll. 
of  the  first  moneys  arising  from  sales,  until  he  shall 
have  remitted  the  sum  of  f  15,000,  to  be  paid  by  the 
said  Nelll  to  the  creditors  of  the  said  grantor, 
whose  demands  shall  then  have  been  ascertained; 
and  If  such  demands  shall  exceed  the  sum  of  |15,- 
000,  then  to  be  divided  amongst  such  creditors  pari 

Eassu ;  and  out  of  further  remittances  there  was  to 
e  paid  the  sum  of  $12,000  to  his  wife  as  a  eom- 

NoTB. — Application  of  partnership  assets  to 
debts.  Rights  of  Individual  and  partnership  there- 
in.     See  note  to  8  L.  ed.  U.  8.  Ml. 
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PMintion  for  her  rellnqulsbmeiit  of  dowor,  and 
Mzt  the  debt  due  to  his  dauKhter,  and  after  that 
the  moneye  arising  from  further  lalea  were  to  be 
applied  to  the  pajrmeot  of  all  the  creditors  of  the 
frantor  whose  demaods  shall  have  been  ascertained. 
In  case  of  a  surplus.  It  was  to  revert  to  the  grantor. 

The  eonatrnctlon  of  this  deed  must  be,  that  the 
grantor  Intended  to  provide  for  his  private  credit- 
ors only  out  of  this  fund,  leaving  the  partnership 
creditors  to  be  paid  out  of  the  partnership  funi<« 

Under  the  deed,  It  was  the  du^  of  the  trustee  to 
divide  the  first  815,000.  amongst  the  private  credit- 
ors of  the  grantor,  ana  exclude  from  all  participa- 
tion therein  the  creditors  of  the  two  commercial 
bouses  with  which  the  grantor  was  connected ;  next 
to  psT  the  debts  due  to  the  wife  and  daughter; 
then  to  paj  In  full  the  private  creditors,  or  divide 
the  amount  amongst  them  proportionally. 

The  rule  is,  that  partnership  creditors  shall.  In 
the  first  Instance,  be  satisfied  from  the  partnership 
estate ;  and  separate  or  private  creditors  of  the  In- 
dividual partners  from  tne  separate  and  private  es- 
tate of  tne  partners,  with  whom  they  have  made 
private  and  Individual  contracts ;  and  that  the  pri- 
vate and  Individual  property  of  the  partners  shall 
not  be  applied  In  extinguishment  of  partnership 
debts,  until  the  separate  and  Individual  creditors 
of  the  respective  partners  shall  be  paid. 

The  American  and  English  cases  respecting  this 
rule  examined. 

THIS  was  an  appeal  from  the  CSrenit  Oonrt 
of  the  United  States  for  the  District  of 
Maryland,  under  the  followinff  circumstances: 

On  the  24th  of  September,  1839,  Luke 
Tieman,  of  the  city  of  JSaltimore,  and  Anne, 
his  wife,  made  a  deed  of  trust  to  Charles  H. 
Carroll,  of  Livingston  County,  New  York,  there- 
by conyeyinff  to  said  Carroll  about  5,888  acres 
of  land,  paii  of  Tuscarora  Tract  in  said  JAy- 
ingston  County,  of  which  Luke  Tieman  was 
seized  in  fee-simple  as  his  individual  property. 
The  property  so  conveyed  is  in  said  deed  es- 
timated to  be  worth  about  $120,000. 
415*]  *The  deed,  among  other  things,  re- 
cites that  Anne,  the  wife  of  Luke,  had  pre- 
viously joined  in  a  conveyance  of  various  por- 
tions of  said  tract,  the  property  of  said  Luke, 
which  before  that  time  had  been  sold,  without 
receiving  for  her  separate  use  any  consideration 
therefor. 

It  also  recites,  that  said  Luke  was  indebted 
to  Anne  B.  Brien,  at  the  time  of  her  death,  in 
the  Bum  of  $4,450,  which  on  her  death  became 
due  to  Luke  Tieman  Brien,  her  only  child  and 
heir  at  law. 

It  also  recites,  that  said  Luke  "is  indebted  to 
divers  other  persons,  residing  in  different  parts 
of  the  United  States  of  America,  in  a  large 
amount  of  money  in  the  aggregate,  but  the 
names  of  all  the  persons  to  whom  he  is  so  in- 
debted, and  the  amount  due  to  each  respec- 
tively, the  said  Luke  Tieman  is  now  unable  to 
specify  particularly." 

The  deed  then  conveys  said  land  to  said  Car- 
roll in  trust,  to  sell  and  convey  the  same  in  the 
manner  therein  specified,  and  after  paying  ex- 
penses, Including  a  commission  for  his  services, 
to  remit  the  net  proceeds,  of  the  first  moneys 
arising  from  the  sales,  in  bank  checks  or  drafts, 
to  Alexander  Neill,  of  Maryland,  "until  he 
shall  have  remitted  the  sum  of  $15,000,  to  be 
paid  by  the  said  Alexander  Neill  to  the  credit- 
ors of  the  said  Luke  Tieman,  whose  demands 
shall  then  have  been  ascertained;  and  if  the  de- 
mands so  ascertained  shall  exceed  the  said  sum 
of  $15,000,  the  same  shall  be  applied  in  part 
payment  of  each  of  said  demands,  in  the  ratio 
Ibrnt  each  of  said  demands  respectivelv  shall 
6ear  to  the  whole  sum  to  be  to  ao^ilkdr 


After  said  sum  of  $16,000,  shall  have  been 
remitted,  then  the  sum  of  $12,000  is  to  be  re- 
mitted by  said  Carroll  to  such  person  as  said 
Anne  Tieman  may  designate,  which  is  to  be  in- 
vested for  the  sole  and  separate  use  of  said 
Anne,  as  a  compensation  to  her  for  relinquish- 
ing her  dower  in  the  land  by  the  deed  coo- 
veyed. 

Then  the  sum  of  $4,460,  with  interest  from 
the  1st  of  January,  1841,  is  to  be  remitted  bj 
said  Carroll  in  payment  of  the  above  mentioned 
debt  due  to  Luke  Tieman  Brien. 

''And  after  the  last  mentioned  sum  shall  hire 
been  remitted  as  aforesaid,  all  the  residue  of  the 
moneys  arising  from  such  sales  (after  deducting 
the   expenses  and  commissions   as   aforestid) 
shall  be  remitted  by  the  said  Charles  H.  Guroll 
from  time  to  time,  as  the  same  shall  be  receifcd, 
to  the  said  Alexander  Neill,   in   the  manner 
hereinbefore  provided  for  the  remission  of  the 
said  sum  of  $16,000,  and  the  same  shall  be  ap 
plied  bv  the  said  Alexander  Neill  to  the  pay- 
ment of  the  debts  due  from  the  said  Luke  Tier- 
nan  to  all  the  creditors  of  the  said  Luke,  whone 
^demands  shall  then  have  been  ascer-  [*41« 
tained  by  the  said  Alexander  Neill ;  and  hi  case 
that  the  sum  so  to  be  applied  shall  be  insuffi 
cient  for  the  payment  of  all  such  demands, 
then  and  in  this  case  the  same  shall  be  applied 
in  part  payment  of  each  of  said  demands,  in 
the  ratio  that  each  of  said  demands  respectively 
shall  bear  to  the  whole  sum  to  be  so  applied  to 
that  object;  and  in  case  the  said  sum  shall  be 
more  than  equid  to  the  payment  of  such  de- 
mands, then  and  in  that  case  the  residue  there- 
of shall  be  paid  by  the  said  Alexander  Neill  to 
the  said  Luke  Tieman,  his  heirs,  executors,  sd 
ministrators,  or  assi^^." 

The  said  Carroll,  m  pursuance  of  said  deed, 
proceeded  to  make  sale  of  various  parts  of  tbf 
property  thereby  conveyed,  and  from  time  to 
time,  from  the  1st  of  March,  1841,  to  the  22d 
of  April,  1844,  remitted  to  said  Neill,  in  various 
amounts,  the  whole  sum  of  $16,000,  provided 
to  be  paid  in  the  first  place  to  said  Neill  out  of 
the  net  proceeds  of  sales  as  above  mentioned. 
This  sum  increased  in  the  hands  of  Neill,  bf 
interest  and  premiums  on  the  drafts  in  whin 
it  was  remitted,  to  $16,440.66. 

Luke  Tieman  was  a  partner  in  the  commer- 
cial firm  of  Luke  Tieman  &  Son,  of  Baltimore, 
the  only  other  partner  therein  being  his  son 
Charles  Tieman.  This  firm  was  dissolTed  pre- 
viously to  the  death  of  Luke  Tieman,  whidi 
occurred  on  the  0th  of  November,  1830,  asd 
after  his  death  it  was  conducted  under  tlK 
same  name  by  Charles  Tieman. 

Luke  Tieman  was  also  a  partner  in  the  eoa- 
niercial  firms  of  Luke  dt  Charles  Tieman,  and 
Tieman,  Cuddy  dt  Co.,  of  New  Orleans.  Thi 
partners  of  the  first  named  firm  were  Lake  and 
Charles  Tieman,  and  of  the  second,  Luke  Tier- 
nan,  Charles  Tieman,  Calvin  Tato,  and  Jami 
McO.  Cuddy. 

The  firm  of  Tieman,  Cuddy  dt  Go.  failed  ii 
December,  1836,  for  a  laree  sum  of  monej. 
Charles  Tieman  was  the  liquidating  partner 
thereof,  and  was  engaged  from  April,  1836,  to 
May,  1842,  in  collecting  the  assets  of  the  firm. 
He*  collected  about  $100,000,  the  whole  of 
which,  and  a  good  deal  more,  he  paid  in  satit* 
faction  of  the  debts  of  the  firm.  Calvra  TiUe, 
*  ooa  ^1  Vba  ^axiaan^  applied  for  ihe^  benefit  if 
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the  bankrupt  law  of  the  United  States  on  the 
18th  of  February,  1842,  and  obtained  his  dis- 
charge under  said  application.  The  amount 
of  debt  returned  by  him  as  due  by  Tieman, 
Cuddy  ft  Co.,  was  $569,069.49,  and  the  amount 
as  due  to  said  firm  was  $800,743.47. 

On  the  29th  May,  1845,  the  executors  of  Luke 
Tieman,  on  an  account  then  passed  by  them 
with  the  Orphans'  Court  of  Baltimore  County, 
had  in  hand  a  balance  in  cash  to  the  amount 
of  $506.91.  They  conjecture  that,  with  this 
balance,  debts  may  be  collected  and  other  assets 
417*]  may  be  realized,  including  *the  entire 
real  and  personal  property  of  said  Luke,  to  the 
amount  m  all  of  about  $30,000.  None  of  this 
amount,  however,  so  far  as  appears,  was  ever 
collected,  except  said  sum  of  $606.91,  and  the 
entire  estimate  is  merely  conjectural. 

The  individual  debts  of  Luke  Tieman,  as 
proved  and  allowed  in  this  case,  amount  to 
$31,586.25. 

The  partnership  debts  of  all  the  firms  in 
which  Luke  Tieman  was  concerned  as  a  part- 
ner, as  proved  in  this  case,  amounted  to  9295,- 
025.74. 

In  October,  1843,  John  D.  Murrill,  a  citizen 
of  the  State  of  Virginia,  and  the  Bank  of  New 
Orleans,  filed  their  bill  in  equity  against  Mr. 
Neill,  claiming  from  him  an  account  of  his 
trust  under  the  deed  now  described,  and  a  dis- 
tribution of  any  fund  in  his  hands  among  the 
creditors  of  Mr.  Tieman.  The  bill  was  amend- 
ed by  making  William  T.  Somerville  a  defend- 
ant, as  executor,  along  with  Mr.  Neill,  of  Luke 
TIernan. 

The  answer  of  Neill  admits  the  receipt  under 
the  deed  of  $15,000,  increased,  by  interest  from 
investment,  to  $16,440.55;  and  this  sum  he 
asks  may  be  distributed  among  the  creditors  of 
Mr.  Tieman  who  may  under  the  trust  have 
right  to  it.  Testimony  was  taken  to  show  the 
Insolvency,  and  the  debts  and  assets,  of  the 
partnership  in  New  Orleans,  and  of  Luke  Tier- 
nan.  The  separate  estate  of  the  latter  In 
Maryland  is  shown  to  have  been  administered, 
leavmg  only  $506  in  the  hands  of  the  executors, 
and  some  good  debts  to  be  collected,  and  some 
unsalable  stocks. 

The  court  passed  an  order  for  notifying 
creditors  of  Luke  Tieman  to  file  their  claims, 
and  under  it  a  number  of  claims  have  been  pre- 
sented, partnership  and  individual,  against  Luke 
Tieman.  The  individual  amount  to  $31,586.25, 
the  partnership  to  $295,025.74. 

The  matters  being  referred  to  an  auditor  to 
report  an  account  upon  the  claims,  he  stated 
two  accounts,  one  applying  the  fund  to  pay- 
ment of  only  the  individual  creditors,  the 
other  to  payment  of  them  and  of  the  partner- 
ship creditors  pari  passu. 

Upon  exceptions  taken,  the  court  determined 
that  the  individual  creditors  were  to  be  pre- 
ferred, and  the  funds  of  the  trust  should  goto 
their  satisfaction  before  any  payments  should 
be  made  to  the  partnership  creditors. 

The  trustee  was  therefore  directed  to  proceed 
to  distribute  and  pay  over  the  funds  according 
ly.    From   this   decree,   the   complainants   ap- 
pealed to  this  court. 

Tbft  ease  was  armied  bv  Mr.  Maver  and  Mr. 
Johnson  (Attorney-General)  for  the  ef'npliants, 
and  by  Mr.  Brown  and  Mr.  Meredith  for  the 
appellees. 
19  li.  ed. 


*The  counsel  for  the  appellants,  con-  [*418 
tending  that  they  were  entitled  to  share  ratably 
with  the  individual  creditors  in  the  funds  pro- 
ceeding from  the  lands  conveyed,  submitted 
these  propositions: 

1.  There  is  no  rule  at  law,  nor  In  equity, 
which  gives  separate  creditors  a  priority  of 
payment  over  joint  creditors,  out  of  separate 
estates;  although  the  principle  is  well  estab- 
lished that  joint,  that  is  (more  properly)  partner- 
ship, creditors  are  first  to  be  paid  out  of  part- 
nership property.  This  principle  is  founded 
upon  the  consideration  that  each  partner  is  in- 
terested In  the  partnership  fimd,  and  concerned 
to  see  it  applied  for  his  exoneration  by  its 
paying  the  common  liabilities;  and  it  is  pledged 
accordingly,  not  only  for  partnership  debts, 
in  favor  of  partnership  creditors,  but  from 
each  to  the  otner  partner  for  the  Indemnity  of 
both.  The  prior  right  of  partnership  claims 
upon  the  partnership  estate  arises,  therefore, 
from  the  nature  of  tnat  estate,  in  reference  to 
the  rights  of  the  partners;  and  does  not  grow 
out  of  any  limitation  of  the  rights  or  remedies 
of  the  partnership  creditors.  Such  being  the 
nature  of  the  partnership  fund,  it  is  regarded, 
too,  as  under  a  prior  lien  in  favor  of  the  part- 
nership creditors.  The  principle,  then,  which 
gives  the  priority  is  not  restrictive,  but  Is  cumu- 
lative, in  furnishing  a  security,  by  this  pre- 
ferred claim  to  the  partnership  property.  In  fa- 
vor of  partnership  creditors.  The  rule  contended 
for  by  the  appellee  has  reference  onl^  to  the 
marshaling  of  assets,  not  to  the  satisfaction, 
directly  or  ultimately,  of  the  joint  claims.  It 
it  a  rule  only  "of  convenience." 

2.  Whatever  may  be  the  rule  as  to  the  dis- 
tinctive appropriation  of  separate  and  joint  es- 
tates of  debtors,  it  is  believed  to  be  clear  from 
the  authorities,  that  where  there  is  no  joint  es- 
tate, or  it  is  inadequate,  or  there  are  no  solvent 
partners,  the  partnership  creditors  are  admitted 
to  dividends,  with  separate  creditors  out  of  the 
separate  estates. 

3.  Modem  decisions  In  equity  regard  part- 
nership claims,  and  satisfy  them,  as  jointly  aifd 
severally  binding  the  partners.  In  this  respect, 
equity  follows  the  law,  and  would  virtually 
make  the  property  here,  under  that  position, 
legal  assets.  The  whole  idea  of  separate  claims 
having  a  priority  upon  separate  estates,  arose 
from  the  Impression  that  the  partnership  claims 
should  not  be  treated  In  equity  as  joint  and 
several. 

4.  Whether  the  proceeds  of  sales  under  Mr. 
Tieman's  deed  be  regarded  as  legal  or  as  eoui- 
table  assets,  the  terms  of  the  deed  demand  a 
distribution  among  all  creditors,  without  pref- 
erence to  any  class. 

5.  But  those  proceeds  are  to  be  re^rded  as 
legal  assets,  and  *the  partnership  credit-  [*419 
ors  can  no  more  rightfully  be  excluded  from 
them  than  they  could  have  been  denied,  after 
judgment  against  all  the  partners,  the  privilege 
of  levying  an  execution  on  the  lands,  if  they 
had  not  been  conveyed.  So  far  as  the  deed 
provides  for  creditors  generally,  it  does  but 
what  the  law  had  ordained,  in  subjecting  the 
lands  to  all  creditor  claims.  Equity  here  must 
follow  the  law  in  applying  the  avails  of  this 
property.    That  is  the  true  equity. 

Under  the  first  proposition,  the  following 
authorities  were  relied  upont    6  Cranch,  84;  5 
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Berg,  ft  Rawie,  78;  Eden  on  Bankruptcy,  169; 
i  Ves.  Jun.  238;  4  lb.  838,  437;  6  lb.  813; 
9  lb.  118,  124,  125;  Exparte  Haydon,  2  Bro. 
C.  a  6;  14  Ves.  447;  15  lb.  406;  17  lb. 
210;  5  Johns.  Ch.  60,  74;  2  P.  Wms.  600;  2 
Ru88.  191,  194,  196;  1  Harr.  &  Gill,  96; 
8  Peters,  271;  4  Johns.  Oh.  525;  3  Madd. 
229:  Buck's  Cases  in  Bankr.  227;  2  Madd. 
Ch.  Pr.  464;  3  Kent,  43,  64,  65;  8  Law  Re- 
porter, 273,  Judge  Ware's  Decision;  Story  on 
Partnership,  863;  West  r.  Skip,  1  Ves.  Sen. 


Under  the  second,  the  cases  from  Vetey  and 
e  Bro.  C.  0.  5;  2  Madd.  464;  6  Serf,  ft 
Rawle,  78,  eited  under  the  first  proposition, 
were  relied  on. 

Under  the  third  proposition,  1  Story's  Equi- 
ty, 626,  sec.  676;  1  Mylne  ft  Keen,  582;  1 
Meriy.  539,  672;  2  Johns.  Ch.  508;  1  P.  Wms. 
682;  8  Ves.  Jun.  238;  4  lb.  838;  1  Harr.  ft 
Qill,  96;  2  Russ.  ft  Mylne,  495;  1  Keen,  219; 
1  GaU.  371,  630;  2  Vem.  292;  2  Ves.  100 
871. 

Under  the  fourth  proposition.  Ram  on  As- 
seU,  317,  8  Law  Lib.;  1  Vem.  68,  101;  2  lb.  61, 
763. 

Under  the  fifth,  1  Vem.  63,  410,  411;  2 
Vem.  764;  1  Story's  Equity,  521,  sec  653;  22 
Pick.  450,  454,  455. 

The  counsel  for  the  appellees  contended  t 

1st.  That  the  language  of  that  clause  in  the 
deed  of  the  24th  September,  1839,  which  di- 
rects that  the  first  $15,000  remitted  by  the  trus- 
tee shall  be  paid  to  ''the  creditors  of  the  said 
Luke  Tleman,"  throws  upon  the  appellants  the 
onus  of  showing  that  the  creditors  of  the  part- 
nership firms  of  Tieman,  Cuddy  ft  Co.  and  L. 
ft  C  Tieman  were  meant  to  be  included. 
Thomas  ▼.  Beynon,  12  Adolph.   ft  Ellis,  431. 

2d.  That,  for  the  purpose  of  determining  the 
meaning  attached  by  the  grantor  to  the  lan- 
guage of  the  provisions  of  said  deed,  and  to  as- 
certain what  he  intended  b^  the  same,  the 
eourt,  by  means  of  extrinsic  evidence,  will 
place  itself  in  his  situation,  by  inquiring  into 
all  the  collateral  facts  and  circumstances  that 
can  be  made  ancillary  to  those  objects.  Wig- 
4^0*]  ram's  Extrinsic  'Evidence,  2  Lib.  of 
Law  and  Equity,  Litroductory  Observations, 
•ee.  9;  the  whole  of  Proposition  V.,  with  the 
notes,  and  especially  sees.  61,  62,  71»  72,  73, 
74,  77,  78,  79,  95,  96;  the  whole  of  Proposi- 
tion VIL,  with  the  notes,  and  particularly 
sees.  160,  151,  152;  General  Conclusions,  sees. 
211,  212,  218,  214,  215.  Broom's  Legal  Max- 
ims, 262,  263,  294,  1  Lib.  of  Law  and  Equi- 
ty; Greeley's  Evidence  in  Equity,  203;  Chey- 
ney's  case,  5  Rep.  68;  Altham's  case,  8  Rep. 
166;  Counden  ▼.  Clark,  Hob.  82;  Smith  v. 
Jersey,  2  Brod.  ft  Bing.  473;  Doe  v.  Harvey, 
8  Bing.  239;  Gord  ▼.  Needs,  2  Mees.  ft  Wels. 
129;  ]ffiscocks  ▼.  Hiscocks,  5  Mees.  ft  Wels. 
867,  868;  Allen  ▼.  Allen,  12  Aldolph.  ft  Ellis, 
451;  1  Greenleafs  Er.  sees.  286,  287,  288,  290, 
297;  Blackwell  v.  Bull,  1  Keen,  176;  Doe  v. 
Morgan,  1  Cromp.  ft  Mees.  235;  Shore  ▼. 
Wllufm,  6  Scott,  N.  R.  1037,  1038;  Bradley  ▼. 
Steam  Packet  Co.  13  Peters,  89;  Barry  v.  Combe, 
1  Peters,  640;  Barkley  v.  Barkley,  3  McCord, 
269;  Doe  ▼.  Roe,  Geo.  Decis.;  Part  L  80. 

3d.  That  the  deed  per  se,  without  looking 
bejroBd  ii,  or  out  of  lit  ought  it  be  oonstrued 


to  include  only  the  creditors  of  Luke  Tlemao, 
on  his  own  individual  account.  Broom's  Le- 
gal Maxims,  1  Lib.  of  Law  and  Equity,  pp. 
120,  126,  127,  128,  140,  141,  150,  151;  1  Prei. 
ton's  Shep.  Touch,  eh.  6;  80  Law  Lib.  160  et 
seq. 

4th.  If  this  construction  be  not  correct,  thej 
will  maintain  that  the  money  in  question  in 
this  case,  which  consists  of  the  $15,000  iint 
mentioned  in  the  deed,  with  the  increase  there- 
of, should  be  divided  solely  among  the  individ- 
uflil  creditors,  and  that  the  partnership  credit, 
ore  of  said  Luke  Tieman,  if  embraced  at  tl] 
in  said  deed,  are  secured  by  the  subseqnest 
part  thereof,  which  provides  that  the  residue 
of  the  proceeds  of  sales  shall  be  divided  among 
all  the  creditors  of  said  Luke. 

5th.  And  if  neither  of  said  constmctioni 
shall  be  sustained  by  the  court,  they  will  fur- 
ther maintain  that  said  Luke  Tieman,  if  all  hii 
debts,  both  individual  and  partnership,  be  taken 
into  consideration,  made  said  deed  with  ref- 
erence to  the  rule  common  both  to  courts  of 
equity  and  bankruptcy,  that  individual  credit- 
ors shall  first  be  paid  out  ef  individual  prop- 
erty, and  partnership  creditors  out  of  partner- 
ship propertpr,  and  that  all  the  property  oon- 
veyed  by  said  deed,  being  the  individual  prop- 
erty of  Luke  Tieman,  must  be  applied  in  tie 
first  instance  to  the  payment  of  his  individosl 
debts. 

They  relied  on  the  decree  of  Lewis  H.  Sand- 
ford,  Assistant  Vice -Chancellor  of  the  Vlrtt 
Circuit  of  the  State  of  New  York,  made  with 
reference  to  this  deed  in  the  case  of  Slatter  ?. 
Carroll,  2  Sandf.  Ch.  R.  573,  Gary  on  Part 
220,  6  *Law.  Lib.;  lb.  206;  Gow  on  [*421 
Part  386;  Story  on  Part.  sees.  363-366,  376; 
3  Kent,  64,  65,  4th  ed.;  Collyer  on  Pari 
337-841;  3  Bland,  356;  McCulloh  t.  Daahiell, 
1  Harr.  ft  Gill,  97;  Pierce  v.  Tieman,  10  Gill 
&  Johns.  263,  Tuckers  v.  Oxley,  5  Cranch, 
44,  45;  United  States  v.  Hack,  8  Pet.  271; 
Wilder  ▼.  Keeler,  3  Paige,  171;  Payne  v.  Mst- 
thews,  6  Paige,  19,  1  Story's  Eq.  sec.  675; 
Eden  on  Bankruptcy,  169  et  seq.  34  Law  Lib. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  original  bill  in  this  case  having  been 
framed  upon  a  palpable  misapprehension  of 
the  position  of  the  parties,  and  of  the  facts  con- 
nected with  and  entering  into  their  rights  or 
their  obligations,  reference  to  that  bill  oeyosd 
this  remark  is  deemed  unnecessary.  The  ob- 
ject of  the  amended  bill  filed  by  the  compUh- 
ants  on  behalf  of  themselves  and  others,  cred- 
itors of  the  mercantile  houses  of  Luke  Tlemu 
and  Charles  Tieman,  of  Baltimore,  and  of 
Tieman,  Cuddy  A,  Co.,  of  New  Orleans,  is  to 
procure  an  appropriation  to  thosecreditimof 
the  sum  of  $15,000,  remaining  in  the  hands  of 
the  defendant  Alexander  Neill,  and  derived  to 
him  from  Charles  H.  Carroll,  the  trustee  ii 
the  deed  from  Luke  Tieman,  filed  as  an  ex- 
hibit with  the  answer  of  Neill  in  this  esim. 
This  controversy  depends,  first,  upon  the  cos- 
struction  of  those  clauses  of  the  deed  sbofe 
mentioned,  which  direct  the  payment  by  the 
trustee  to  Alexander  Neill,  and  the  applieatios 
by  the  latter  of  the  sum  so  paid,  and,  seeesd, 
upon  the  operation  of  the  rules   of  law,  si 
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controlling  luch  application  in  reference  to  the 
righta  of  the  separate  creditors  of  Luke  Tier- 
nan,  and  of  the  joint  creditors  of  the  firms  of 
Luke  ft  Charles  Tieman  and  of  Tieman,  Cud- 
dy ft  Co. 

In  other  words,  whether  the  separate  credit- 
ors of  Luke  Tieman,  have  a  prior  right  of  satis- 
faction from  the  subject  of  the  trust  constitut- 
ing the  separate  private  estate  of  said  Tieman, 
or  have  the  right  to  claim  against  that  separate 
•itate  pari  passu  only  with  the  several  creditors 
of  the  mercantile  houses  of  which  Luke  Tier- 
nan  was  a  partner.  The  facts  of  this  case  are 
few  and  simple,  and  are  scarcely  in  any  respect 
controverted;  the  cause  turns,  as  has  already 
been  remarked,  upon  the  construction  of  the 
deed,  and  upon  the  rules  of  equity  as  applicable 
to  the  position  of  the  grantor,  in  relation  to  the 
different  classes  of  his  creditors,  at  the  period  of 
its  execution.  The  language  of  the  deed,  as  in- 
dicative of  the  intention  of  the  grantor,  will  in 
the  first  place  be  adverted  to.  ijid  in  consider- 
ing this  language,  it  may  be  remarked,  that  it 
nowhere  speaks  of  debts  due  from  Luke  Tier- 
nan,  as  a  member  of  the  firms  of  Luke  ft 
Charles  Tieman,  or  of  Tieman,  Cuddy  ft  Co., 
422*]  nor  mentions  *nor  alludes  to  those 
firms,  nor  to  any  other  mercantile  firms  whatso- 
ever. This  deed  recites  the  facts  of  the  relin- 
quishment by  Mrs.  Tieman  of  her  dower  right 
in  a  large  amount  of  property  previously  sold 
by  her  husband,  and  of  her  consent  to  a  similar 
relinquishment  in  future  sales  to  be  made  by 
the  trustee,  Carroll;  it  recites  also  a  debt  due 
from  the  grantor  to  Mrs.  Anne  E.  Brien,  de- 
ceased, wluch  was  still  unpaid,  and  was  due 
and  owing  to  her  son,  Luke  Tieman  Brien.  It 
then  proceeds  to  declare,  "That  whereas  the 
said  Luke  Tieman  is  indebted  to  divers  other 

gersons,  residing  in  different  parts  of  the  United 
tates,  in  a  large  sum  of  money  in  the  aggre- 
gate,  but  the  names  of  all  the  persons  to  whom 
e  is  indebted,  and  the  amounts  due  to  each  re- 
spectively, the  said  Luke  Tieman  is  now  unable 
to  specify  particularly.    And  whereas  the  said 
Luke  Tieman  is  desirous  of  conveying  the  lands 
hereinafter  described,  in  trust  that  the  same 
shall  be  sold,  and  the  proceeds  thereof  applied 
in  the  manner  hereinafter  particularly  sped- 
Hed."  The  deed  then,  after  directing  a  sale  by 
the  trustee,  provides,  that  he  shall  remit  from 
time  to  time,  as  the  same  shall  be  received,  "to 
Alexander  Neill,  of  Maryland,  and  payable  to 
his  order,  of  the  first  moneys  arising  from  such 
•ales,  until  he  shall  have  remitted  the  sum  of 
$15,000,  to  be  paid  by  the  said  Alexander  Neill 
to  the  creditors  of  the  said  Luke  Tieman,  whose 
demands  shall  then  have  been  ascertained;  and 
if  the  demands  so  ascertained  shall  exceed  the 
■aid  sum  of  $16,000,  the  same  shall  be  applied 
in  part  pa3rment  of  each  of  the  said  demands, 
in  the  ratio  that  each  of  said  demands  shall  re- 
spectively bear  to  the  whole  sum  $15,000,  so 
to  be  applied."    The  deed  then  provides,  out 
of  further  remittances  arising  from  sales  to  be 
made  by  the  trustee,  for  the  payment  of  $12,- 
000  to  Mrs.  Tieman,  in  compensation  for  her 
right  of  dower;  and  next,  for  the  payment  of 
tha  debt  due  to  the  son  of  Mrs  Anne  E.  Brien, 
and  then  declares,  that  after  the  last  mentioned 
sum   (i.  e.,  the  sum  due  to  Mrs.  Brien  or  to 
lier  son)  shall  have  been  paid,  all  the  moneys 
arising  from  such  sales   (after  deducting  «z- 
IS  I«.  «d. 


penses,  etc.)  shall  be  remitted  by  the  trustee  to 
the  said  Neill,  and  the  same  shall  be  applied 
by  the  said  Neill  to  the  payment  of  the  oebts 
due  from   the  said  Luke  Tieman  to  all  the 
creditors   of   the   said   Luke,   whose   demimds 
shall  then  have  been  ascertained  by  the  said 
Alexander  Neill;   "and  in  case  that  the  sum 
so  to  be  applied  shall  be  insufficient  for  the 
paprment  of  all  such  demands;   then,  and  in 
this  case,  the  same  shall  be  applied  in  part  pay- 
ment of  each  of  said  demands,  in  the  ratio  that 
each  of  said  demands  respectively  shall  bear  to 
the  whole  sum  to  be  so  applied  to  that  object; 
and  in  case  the  said  sum  shall  be  more  than 
equal   to   the   pavment   of   *such   de-    [*428 
mands,   then,   and   in   that  case,   the   residue 
thereof  shall  be  paid  by  the  said  Alexander 
Neill  to  the  said  Luke  Tieman,  his  heirs,"  ete. 
We  have  already   adverted  to  the  circum- 
stance, that  the  grantor  In  this  deed  has  no- 
where alluded  to  any  mercantile  concern  with 
which  he  was  associated;  that  he  was  dispos- 
ing of  a  subject  confessedly  his  own  separate 
property;  that  he  has  not  said,  that  whereas 
Luke  Tieman  ft   Son,  or  Tieman,  Cuddy   ft 
Co.,  but  that  Luke  Tieman,  was  indebted  to 
Mrs  Tieman  and  to  Mrs.  Brien,  and  to  divers 
other  persons  residing  in  different  quarters  of 
the  country.    This  would  not  be  the  language 
of  a  merchant  (still  less  of  a  practiced  and  ex- 
tensive merchant),   when   intending  to  desig- 
nate the  firm  of  which  he  makes  a  part.    Oa 
such  occasions  he  never  mentions  himself  in- 
dividually, unless  he  intends  expressly  to  dis- 
tinguish between  himself  and  his  house,  and 
would  always  be  so  understood  by  established 
mercantile  acceptation.    And  again,  if,  in  the 
construction  of  this  deed,  the  name  of  Luke 
Tieman  is  to  be  taken  as  synonymous  wiUi 
Luke  Tieman  ft  Son,  and  Tieman,  Cuddy  ft 
Co.,  we  should  be  driven  to  the  conclusion  that 
these  several  firms  were  indebted  to  Mrs.  Tier- 
nan  in  consideration  of  her  relinquishment  of 
her  dower  in  her  husband's  estate,  and  to  Mrs. 
Brien  for  the  private  debt  due  to  her — for  all 
these  creditors  are  grouped  in  the  same  cate- 
gory.     Their    claims    originate    in    the    same 
source — in   the   obligations   of   Luke   Tieman. 
The  language  of  the  deed  is,  that  Luke  Tier- 
nan  is  mdebted  to  Mrs  Tieman,  and  to  ybn, 
Brien;  and  the  same  Luke  Tieman  it  is  who  is 
also  indebted  to  divers  other  persons  residing 
in  different  parts  of  the  United  States.  Such  a 
construction  of  the  deed  involves,  we  tUnk,  a 
violation  of  the  plain  meaning  of  the  terms  of 
the  instrument,  and  leads  to  confusion  and  ab- 
surdity. 

It  has  been  insisted  for  the  appellants  in  this 
ease,  that  the  admission  b^  the  grantor  ot  a 
large  amount  of  claims  against  him,  of  the  di- 
versity of  the  residence  of  his  creditors,  and  of 
the  inability  on  his  part  at  once  to  designate 
those  crediiors  and  their  demands,  should  be 
received  as  proof  that  the  deed  was  never  in- 
tended to  bs  limited  to  the  private  creditors  of 
the  grantor,  who,  it  is  contended,  must,  as  well 
as  the  extent  of  their  claims,  have  been  known} 
but  was  designed  to  embrace  all  his  partner- 
ship liabilities.  We  have  just  stated  that  such 
an  interpretation  of  the  deed  is  inconsistent 
with  the  meaning  of  its  language.  But  if  wo 
look  beyond  the  deed,  to  the  position  of  tho 
parties  at  the  time  of  its  szeeutfon,  is  there  aqj 
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probability   arising  from  that  position,   which 
424*]   can  justify   the  conclusions   *  urged   in 
this   respect  for  the  appellants?    The  grantor 
in  this  deed  appears  to  have  been  at  one  time 
the  possessor  of  great  wealth;  the  deed  made 
an  exhibit  in  this  case  shows  that  he  was  the 
possessor  of  an  unusual  extent  of  property.   It 
18  almost  certain,  too,  from  the  character  and 
situation  of  the  subject  of  this  conveyance,  as 
well  as  from  other  circumstances  disclosed  by 
the  record,  that  its  owner  must  have  been  the 
proprietor  of  many  other  constituents  of  a  large 
estate,  both  within  and  without  the  city  and 
State  of  his  residence.    That  a  man  thua  sit- 
aated  should  necessarily  be  engaged  in  a  variety 
of     transactions;     should     employ     numerous 
agents;  that  many  of  his  transactions,  both  as 
to  persons  and  contracts,  should  be  conducted 
by  agents;  that  his  knowledge  with  respect  to 
persons  and  undertakings  should  in  their  de- 
tail be  dependent  on  information  to  be  derived 
from  agents  thus  employed,  are  circumstances, 
in  our  view,  falling  within  the  range  of  daily 
experience,  and  such  as  not  only  may  explain 
the  language  of  an  instrument  intended  to  em- 
brace the  transactions  of  oni*  so  situated,  but 
which  in  fact  render  such  language  proper,  in 
order  to  bring  it   within  the  bounds  of  expe- 
rience and  truth.    The  daily  habits  of  one  so 
situated  must  imply,  to  some  extent,  an  igno- 
rance of  the  precise  detail  of  all  that  may  be 
consequent  upon  them.     We  think  it  natural 
(nay,  with  a  due  regard  to  truth,  inevitable), 
that  one  so  situated,  if  called  upon  on  an  emer- 
gency, should  admit  his  inability  to  enumerate 
all  that  he  had  done — all  that  he  had  author- 
ised to  be  done  through  others — and  every  con- 
sequence which  might  flow  from  the  one  or  the 
other.    The  language  of  Mr.  Tieman  we  con- 
sider,   therefore,    as    not    more   comprehensive 
than  was  appropriate  to  embrace  his  private 
liabilities.    The  debts  due  to  his  wife  and  to 
Mrs.  Brien  were  strictly  domestic  obligations, 
necessarily    within    his    knowledge;    were    re- 
garded aa  of  a  peculiarly  sacred  character;  and 
therefore  were  provided  for,  exempt  from  the 
contingency    of    an    ultimate    insufHciency    of 
funds.    But  even  these  claims,  however  sacred 
they  may  have  been  deemed,  were  not   per- 
mitted absolutely  to  precede  a  contribution  at 
least  to  other  creditors  whose  condition  might 
be  known;   but  they  have  been  postponed  to 
these  pro  tanto.   The  language  of  that  portion 
of  the  deed  which,  after  the  payment  directed 
to  be  made  to  Mrs.  Tieman  and  to  Luke  Tier- 
nan  Brien,  and  after  distribution  of  the  first 
fifteen  thousand  dollars  received  from  the  trus- 
tee, directs  the  application  of  the  subsequent 
proceeds  of  the  trust  subject  to  all  the  credit- 
ors of  the  grantor  then  ascertained,  and,  in  the 
event  of  a  surplus,  the  payment  of  that  surplus 
to    the   grantor,    has   been    earnestly    pressed 
on  our  attention.     It  has  been   argued  upon 
425*]  *this  provision  of  the  deed,  either  that 
it  is  expressive  of  the  intention  of  Luke  Tier- 
nan  to  let  in  all  his  creditors,  social  as  well  as 
individual,  or  that  it  ia  fraudulent,  as  interpos- 
ing a  hindrance  on  one  or  the  other  class,  or  on 
both  the  classes  of  his  creditors,  by  an  attempt 
to  retain  the  proceeds  of  the  land,  in  opposition 
to  their  rights.   We  cannot  yield  to  this  argu- 
ment the  ends  it  was  designed  to  accomplish. 
We  think  that  the  tcrmt  of  tbli  latter  yrovi- 
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sion,  so  far  from  enlarging  the  meanhif^  of  the 
former,  so  as  to  let  in  upon  the  trust  subject  the 
creditors  of  the  firms  before  mentioned,  tend 
rather  to  strengthen  the  limit  presented  by  the 
former    provision    when    standing    alone.    For 
although  the  distribution  of  the  money  to  be  re- 
ceived by  Neill  is  to  be  made  amongst  all  the  cred- 
itors, they  are  still  the  creditors  of  the  said  Luke 
Tieman  before  spoken  of,  and  the  creditors  of  no 
other  person.   This  mode  of  expression,  coming 
from  an  individual  practiced  in  the  habits  and 
language  of  merchants,  we  regard  as  a  confirms* 
tion    of    the    intention    previously    expressed, 
rather  than  as  proof  of  a  departure  from  that 
intention.    Next,  as  to  any  evidence  of  fraud 
resulting  from  the  direction  to  pay  over  to  tlie 
grantor  in  the  deed  any  surplus  which  might 
remain  after  satisfying  the  separate  crediton; 
we  can  perceive  no  proof  of  fraud,  no  attempt 
to  hinder  or  delay  the  creditors  in  this  diree- 
tion.  Nothing  is  more  probable  than  that  Lake 
Tieman  might  have  considered  the  efl'ects  of 
Luke  Tieman  &  Son  and  of  Tiernan,  Cuddy  4 
Co.,  represented  to  be  of  a  large  amount,  ai 
adequate  to  meet  the  joint  responsibilities  of 
those  firms ;  or,  at  any  rate,  he  might  have  in- 
sisted upon  his  right  to  refer  the  partnership 
creditors  to  the  partnership  funds  m  the  fint 
instance,  and,  until  these  should  be  shown  to  be 
insufi^cient,  to  retain  possession  of  his  separate 
private  estate.   The  argument  then  appears  to 
be  defective  in  either  aspect  in  which  it  ia  ap- 
plied. 

The  second  principal  position  assumed  for 
the  appellant  is  this:  that,  conceding  the  fif- 
teen thousand  dollars  in  controversy  to  have 
been  ever  so  clearly  appropriated  by  Luke  Tia- 
nan  to  his  separate  creditors,  still,  under  prin- 
ciples of  equity,  such  an  appropriation  cannot 
be  maintained;  but  that  those  principles  an- 
thorize  the  partnership  creditors  of  Tiemaa  k 
Son,  and  of  Tieman,  Cuddy  &  Co.,  to  charge 
that  fund  pari  passu  with  the  separate  crediton 
of  said  Tiernan. 

The  rule  in  equity  governing  the  adminb- 
tration  of  insolvent  partnerships  is  one  of 
familiar  acceptation  and  practice;  it  is  one 
which  will  be  found  to  have  been  ia  practice 
in  this  country  from  the  beginning  of  oor 
judicial  history,  and  to  have  been  gener- 
ally, if  not  universally,  received.  This  mle, 
*with  one  or  two  eccentric  variations  [*4SI 
in  the  English  practice,  which  may  be  noted 
hereafter,  &  believed  to  be  identical  with  that 
prevailing  ia  England,  and  is  this:  That  part- 
nership creditors  shall  in  the  first  instance  be 
satisfied  from  the  partnership  estate;  and  sep- 
arate or  private  creditors  of  the  indiridual 
partners  from  the  separate  and  private  estate  of 
the  partners  with  whom  they  liaTe  made  pri- 
vate and  individual  contracts;  and  that  the 
private  and  individual  property  of  the  partnen 
shall  not  be  applied  in  extinguishment  of  part- 
nership debts,  until  the  separate  and  individual 
creditors  of  the  respective  partners  shall  be 
paid.  The  reason  and  foundation  of  this  role, 
or  its  equalitT  and  fairness,  the  court  is  not 
called  on  to  justify.  Were  these  less  obviooi 
than  they  are,  it  were  enough  to  show  the  esrlj 
adoption  and  seneral  prevalence  of  this  rule,  to 
stay  the  hand  of  innovation  at  this  day;  at 
least,  under  any  motive  less  strong  than  the 
most  urgent  propriety* 
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This  rule  may  be  traced  beck  in  England, 
with  certainty,  to  the  cases  of  Ex*parte  Crowder 
in  2  Vernon,  706,  in  1715,  and  of  Ex-parte 
Cook,  2  P.  Wms.  600,  in  1728,  nearly  a  century 
and  a  half  since.  It  was  affirmed  by  Lord 
Hardwicke  in  Ex-parte  Hunter,  in  1  Atkyns, 
228,  in  1742,  and  continued  unchanged  until 
the  year  1785,  when  a  material  innovation  was 
made  upon  it  by  Lord  Thurlow,  in  the  case  of 
Ex-parte  Hodgson,  2  Bro.  Ch.  Rep.  5.  By  the 
decision  last  mentioned,  the  established  pnictice 
then  of  sixty  years  was  so  changed,  and  the 
distinction  between  joint  and  separate  creditors 
so  broken  up,  that  the  former  were  permitted 
to  come  in,  and  to  receive  dividends  pari 
passu  with  the  latter,  from  the  separate  estate. 

This  change  led  to  the  practice  of  filing  a 
Mil  on  behalf  of  the  separate  creditors,  to  re- 
strain the  order  in  bankruptcy  whenever  there 
was  a  joint  estate,  and  by  this  means  the  rights 
of  the  joint  and  separate  creditors  on  their  re- 
spective funds  were  maintained;  a  proceeding 
which  could  rest  on  no  other  foundation  than 
the  peculiar  equities  of  these  different  parties 
with  respect  to  the  funds  with  which  they  had 
been  respectively  connected.  In  consequence 
of  the  inconvenience  of  Lord  Thurlow's  rule, 
and  of  the  injustice  it  was  thought  to  involve, 
r»rd  Loughborough  re-established  the  practice 
that  had  so  lon^  previously  existed,  with  the 
single  modification  of  permitting  the  joint 
creditors  to  prove  under  a  separate  commis- 
sion; but  denying  to  them  any  right  to  divi- 
dends, until  after  the  separate  creditors  were 
satisfied.  The  reasoning  of  his  Lordship,  as 
going  to  show  that  his  decision  is  founded  in 
pure  principles  of  equity,  is  peculiarly  forcible. 
Speaking  of  the  rule  of  Lord  Thurlow,  he 
says:  'The  difl^culty  that  has  struck  me  upon 
427*]  ^t  is,  that  what  I  order  here  sitting  in 
bankruptcy,  I  shall  forbid  to-morrow  sitting  in 
chancery;  for  it  is  ouite  of  course  to  stop  the 
dividend  upon  a  bill  filed.  The  plain  rule  of 
distribution  is,  that  each  estate  shall  boar  Hi 
own  debts.  The  equity  is  so  plain  that  it  is 
of  course  upon  a  bill  filed.  The  object  of  the 
commission  is  to  distribute  the  effects  with  the 
least  expense.  Every  order  I  make  to  prove  a 
joint  debt  on  a  separate  estate,  must  produce  a 
bill  in  equity.  It  is  not  fundamentally  a  just 
distribution,  nor  a  convenient  distribution. 
Every  creditor  of  the  partnership  would  come 
upon  the  separate  estate.  The  consequence 
would  be,  the  assignees  of  the  separate  estate 
must  file  a  Dill  to  restrain  the  dividend  upon  all 
these  proofs,  and  make  the  partners  parties. 
^/iit  there  is  another  circumstance.  It  is  a  con- 
t  ivance  to  throw  this  upon  the  separate  estate." 
Again  his  Lordship  says:  "It  is  not  stated  as  a 
case  where  there  are  no  joint  funds.  Here  it 
is  onlv  that  there  are  two  funds.  Their  proper 
fund  is  the  joint  estate,  and  they  must  get  all 
they  can  from  that  first.  I  have  no  difficulty 
in  ordering  them  to  be  permitted  to  prove,  but 
not  to  recieive  a  dividend."  This  doctrine  of 
Lord  Loughborough,  deduced,  as  he  tells  us,  not 
less,  from  fundamental  principles  of  equity, 
than  from  convenience  in  the  administration  of 
bankrupts*  estates,  appears  to  have  been  fol- 
lowed m  England  ever  since.  The  numerous 
cases  chiefiy  before  Lord  Eldon  going  to  sus- 
tain this  position,  would,  if  quoted,  unneces- 
sarily encumber  our  opinion;  they  are  collected 


in  note  1  to  the  case  of  Elton,  ezparte,  8  VeseT, 
by  Sumner,  p.  242.  It  may  be  proper  in  this 
plaoe  to  mention  the  two  departures  permitted 
by  the  Court  of  Qiancery  in  Engluid  from  the 
general  rule  pursued  by  that  court,  which  de- 
partures were  adverted  to  in  a  previous  part  of 
this  opinion.  The  first  is  presented  in  the  in- 
stance in  which  the  petitionins  creditor,  tbouffh 
a  joint  creditor,  is  permitted  to  charge  the 
separate  effects  pari  passu  with  the  separate 
creditors,  because,  as  it  is  said,  his  petition, 
bein^;  prior  in  time,  is  in  the  nature  of  an  ex- 
ecution in  behalf  of  himself  and  the  separate 
creditors.  The  second  is  that  iy  which  there 
are  no  joint  effects  at  all.  In  this  last  instance 
it  is  said  that  the  joint  creditors  may  come 
in  for  dividends  pari  passu  on  the  separate 
effects;  though  if  there  be  joint  effects,  tnough 
of  the  smallest  possible  amount,  this  privilege 
would  not  be  allowed.  These  exceptions 
it  seems  difficult  to  reconcile  with  the  reason 
or  equity  on  which  the  general  rule  is  founded; 
they  are  but  exceptions,  however,  and 
cannot  impair  that  rule.  They  do  not,  for 
aught  we  have  seen,  appear  to  have  been 
recognized  by  the  courts  of  this  country.  The 
case  of  Tucker  v.  Oxley,  5  *Cranch,  [*428 
34,  was  a  case  at  law,  and  the  court  in  that 
case,  whilst  they  admitted  the  joint  creditors  to 
prove  and  to  receive  dividends  against  the 
separate  estate,  explicitly  recognizM  the  au- 
thority of  Ex-parte  Elton,  and  the  power  and 
the  duty  of  a  court  of  chancery,  upon  applica- 
tion thereto,  to  prevent  the  diversion  of  tha 
separate  fund.  The  latter  exception  above  re- 
ferred to  was  considered  by  the  Court  of  Ap- 
peals of  Maryland,  in  the  case  of  McCulloh  v. 
Dashiell,  1  Harris  &  Gill's  Reports,  07,  and 
by  that  court  expressly  repudiated. 

The  doctrine  upon  this  question  of  distribu- 
tion, as  illustrated  both  m  the  English  and 
American  decisions,  will  be  found  to  be  ably 
treated  in  the  case  of  Murray  v.  Murrav,  6 
.lohnson's  Chancery  Reports,  72  et  seq.,  and  by 
Archer,  Justice,  in  the  case  of  McCulloh  v. 
Dashiell,  in  1  Harris  &  Gill,  pp.  00  to  107;  and 
the  authorities,  both  English  and  American, 
are  collated  in  a  learned  note  in  the  third  vol- 
ume of  Kent's  Commentaries,  beginning  on 
p.  65  of  that  volume. 

The  proper  conclusion  from  these  authorities 
we  deem  to  be  this,  as  is  stated  also  by  Justice 
Story  in  his  treatise  on  Partnership,  p.  876^ 
where  he  says:  '*It  is  a  general  rule,  that  the 
joint  debts  are  primarily  payable  out  of  the 
joint  effects,  and  are  entitled  to  a  preference 
over  separate  debts  of  the  bankrupt;  and  so,  in 
the  converse  case,  the  separate  debts  are 
primarily  payable  out  of  the  separate  effects, 
and  possess  a  like  preference;  and  the  surplus, 
only  after  satisfying  such  priorities,  can  be 
reached  by  the  other  class  of  creditors." 

Upon  a  full  consideration  of  this  cause,  we 
are  of  the  opinion  that,  upon  dther  ground  of 
objection  ursed  to  the  decree  of  the  Cireuit 
Court,  that  decree  should  be  afiirmed,  and  It  ia 
hereby  accordingly  affirmed. 

Order. 

This  cause  came  on  to  be  beard  on  the 
transcript  of  the  record  from  the  Qrciiit 
Court  of  the  United  States  for  the  Distriist  of 
Maryland,  and  was  argued  by  counsel;  on  con- 
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■ideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  affirmed,  with  costs. 


4J9*]  'DANIEL  L.  GROVE,  AppeHant, 

JOHN  MeP.  BRIEN,  Robert  Gilmor,  William 
Fowle,  William  H.  Fowie,  and  George  D. 
Fowie,  trading  under  the  Firm  of  William 
F6wle  &  Sons,  Defendants. 

Cross  Suit. 

ROBERT  GILMOR,  Complainant, 

DANIEL  L.  GROVE,  John  McP.  Brien,  WiUiam 
Fowle,  William  H.  Fowle,  and  George  D. 
Fowie,  trading  under  the  Firm  of  William 
Fowle  &  Sons,  Defendants, 

Consignment  of  goods  to  secure  debt  due  from 
consignor  to  consignee,  when  will  pass  title — 
assent  of  consignee,  when  presumed. 

Where  a  manafactarer  upon  the  upper  waters 
of  the  Potomac  shipped  flre  hundred  kegs  of  nails 
to  Alexandria,  taking  from  the  master  of  the  canal 
boat  a  receipt  saying  that  the  nails  were  "to  be  de* 
iirered  to  Fowle  &  Sods  in  Alexandria,  for  the 
nse  of  Robert  Gilmor  of  Baltimore,"  and  on  the 
same  day  sent  a  letter  to  the  consignees,  advising 
them  that  the  goods  were  consigned  for  the  nse  ox 
Gilmor,  such  dellyery  and  bill  of  lading  operated 
as  a  transfer  of  the  legal  title  to  Qilmor,  who  was 
In  fact  the  consignor. 

The  effect  of  a  consignment  of  goods,  generally. 
Is  to  vest  the  property  in  the  consignee ;  but  If 
the  bill  of  lading  Is  special  to  delirer  the  goods  to 
▲  for  the  use  of  B.  the  property  vests  in  B,  and 
the  action  must  be  brought  in  his  name  in  case  of 
loss  or  damage. 

Therefore,  the  kegs  of  nails  In  the  hands  of 
Fowle  4  Sons  were  not  subject  to  an  attachment 
by  the  creditors  of  the  manufacturer;  nor  bad 
Fowle  it  Sons  any  valid  lien  upon  them  for  prerlous 
advances  to  him.  The  title  to  the  nails  had  passed 
to  Oilmor  before  they  came  into  the  possession  of 
Fowle  it  Sons. 

In  this  case  the  mannfacturer  acted  bona  fide.  In 
the  transfer  of  the  goods,  for  the  purpose  of  se- 
earing  a  pre-existing  debt  to  Gilmor.  This  being 
80,  there  was  no  necessity  for  Oilmor's  expressing 
his  assent  to  the  transfer,  in  order  to  the  vesting 


the  title.    The  maaafaotonr  was  a  competent  wit- 
ness. 

THIS  was  an  appeal  from  the  CSrcult  Court 
of  the  United  States  for  the  District  of  G6- 
lumbia  and  County  of  Alexandria. 

It  was  a  controversy  respecting  the  right  to 
certain  kegs  of  nails,  which  were  in  the  handi 
of  William  Fowle  A,  Sons,  in  Alexandria. 

On  the  14th  of  March,  1843,  the  followins 
was  the  position  of  the  several  parties  who  had 
any  concern  in  the  matter: 

John  McPherson  Brien  carried  on  an  exten- 
sive iron  concern  upon  the  waters  of  Antietani 
Creek,  in  Maryland,  near  the  Potomac  River, 
above  Harper's  Ferry.  He  was  indebted  to 
Robert  Gilmor,  of  Baltimore,  to  Daniel  L 
Grove,  of  Alexandria,  and  to  William  Fowle 
A  Sons,  of  the  same  place.  To  the  last  men- 
tioned house  he  had  been  in  the  habit  of  send- 
ing nails  from  the  foundry,  and  upon  the 
preceding  2l8t  of  February  had  written  th« 
following  letter: 

"Antietam,  February  21,  1843. 
"Messrs.  Wm.  Fowle  &  Sons: 

"Gentlemen, — Your  account  of  sales,  etc, 
has  been  examined  *and  found  correct,  [*430 
and  charges  for  your  commission,  etc.,  made 
in  my  books  accordingly. 

"The  water  I  learn  will  be  put  into  tbe 
canal  in  a  day  or  two,  when  I  shall  embrsce 
the  first  opportunity  to  forward  you  the  n&ili 
you  have  ordered. 

"Yours,  most  respectfully, 

"Jno.  McP.  Brien." 

In  this  state  of  affairs,  Brien  made  a  ship- 
ment by  one  of  the  canal  boats,  and  took  tbe 
following  receipt: 

"Received,  March  14,  1843,  of  John  McP. 
Brien,  600  kegs  of  nails,  to  be  delivered  to 
William  Fowle  &  Sons,  Alexandria,  D.  C,  for 
the  use  of  Robert  Gilmor,  Esq.,  Baltimore,  in 
good  order.  George  H.  Sharpless, 

"For  Isaac  Sharpless." 

Upon  the  same  day  the  following  letter  wu 
written,  which  it  appeared  by  the  testimony, 
was  not  mailed  at  Mr.  Brien's  postoffice,  but 
brought  down  the  canal  by  the  ooatman,  tnd 
mailed  at  Georgetown,  on  the  20th.  It  wu 
received  by  Fowle  &  Sons  on  the  21st. 
"To  Messrs.  Wm.  Fowle  &  Sons: 

"Gentlemen, — We  have  this  day  ahipped  oa 
board  of  Capt.  Sharpless'  boat,  and  consigned 
to  you,  for  the  use  of  Robert  Gilmor,  Esq.,  Hal- 


Nora. — How  fsr  consignment  of  goods  vests  the 
property  In  the  consignee,  and  to  whom  is  the  car- 
rier  responsible  for  loss  or  injury. 

To  produce  a  change  of  property  from  the  ship- 
per to  the  consignee,  it  is  essentially  necessary 
that  the  goods  should  have  been  sent  in  conse- 
quence of  some  contract  between  the  parties,  by 
which  the  one  agreed  to  sell  and  the  other  agreed 
to  buy.  The  Frances,  8  Cranch.  859 ;  9  Cranch. 
188;  The  Francis,  2  GsU.  891 ;  Wilmhurst  v.  Bow- 
ker,  6  Blng.  N.  C.  6 ;  7  Scott,  661 ;  2  Man.  &  Or. 
T92. 

Where  goods  are  sent  by  vendor  to  vendee,  the 
delivery  of  them  to  the  carrier  usually  vests  the 

8roper^  in  the  latter,  snd  he  is  the  person  to  sue 
tie  carrier  for  them.  Fragrano  v.  Long,  4  Bam.  it 
C.  219 :  Stanton  v.  Eager,  16  Pick,  467 ;  Dawes  v. 
Peclc,  8  Term  Rep.  830 ;  Dutton  v.  Solomon,  8  Bos. 
A  P.  584 :  Brown  v.  Hodgson,  2  Camp.  86 ;  Abbott 
so   Shlppinf,   826. 

But  If  by    the  terms  of  dealing  between  the  con- 
signor and  consignee,  the  latter  Is  not  to  acquire  s 
propertj  in  the  goods ;  or  if  the  consignee  procured 
the  eoocB  to  be  consigned  to  him  by  fraud,  eo  that 
M14M 


no  property  in  them  psssed  to  him,  the  consignor 
may  sue.  Freemsn  v.  Birch,  1  Nev.  &  Man.  420: 
Stephenson  v.  Hunt,  4  Bing.  476 ;  Duff  v.  Badd.  4 
Brod.  &  B.  177. 

So,  if  the  goods  were  sent  merely  for  apprortl. 
or  the  carrier  has  contracted  to  be  liable  to  the 
consignor.  Swain  v.  Shepherd.  Moo.  ft  Rob.  224; 
Moore  v.  Wilson,  1  Term  Rep.  659. 

If  the  consignor  purchase  the  i^oods  merely  si 
agent  of  the  consignee,  by  delivery  of  same  to 
the  carrier,  the  property  of  tbe  consignor  Is  d^ 
vested,  and  he  cannot  bring  an  action  against  the 
carrier.  The  Mary  and  Susan«  1  Wheat.  25 ;  Potter 
V.  Lansing,  1  Johns.  215. 

And  the  faet  that  the  bill  of  ladlas  atates  tlie 
goods  to  be  on  account  and  risk  of  the  conslgset 
is  prima  fade  evidence  of  the  consignee's  owlle^ 
ship.  Ibid. 

But  notwithstanding  the  freight  la  fwyable  hf 
the  consignee,  if  the  goods  are  at  the  risk  of  tbo 
consignor  during  their  transportation,  tbe  prop- 
erty remains  in  the  consignor  till  delivery.  M^ 
Intyre  v.  Bowne,  1  Johna.  2t$ ;  Ludlow  v.  Bowsa 
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timore,  600  kegs  nails,  wiz.,  27  8d.,  84  4d.,  68  6d., 
09  8d.,  107  lOd.,  58  12d.,  22  20d.,  and  17  30d. 
nails;  22  2d.,  7  8d.,  and  15  lOd.  brads;  10  8d., 
and  12  lOd.  fencing,  which  we  hope  will  ar- 
rive in  good  order.  You  will  please  pay  Capt. 
Sharpless  his  freight,  and  oblige  yours,  re- 
spectfully,  Jno.  McP.  Brien, 

Ter  Jas.  S.  Primrose. 

"March  14,  1843* 

Postmarked,  "Georgetown,  D.  0.,  March 
20." 

Upon  the  preceding  23d  of  January,  Grove 
had  filed  a  bill  (the  origin  of  all  these  legal  pro- 
ceedings) against  Brien  and  Fowle  £  Sons, 
stating  that  Brien  was  indebted  to  the  com- 
plainant in  the  sum  of  $1,069.50,  and  praying 
that  an  attachment  might  issue  against  his 
funds  and  effects  in  the  hands  of  Fowle  & 
Sons.  As  soon  as  the  nails  arrived,  viz.,  on 
the  20th  of  March,  the  marshal  served  the  at- 
tachment and  subpoena. 

It  may  be  here  stated,  that  Gilmer  obtained 
leave  of  the  court  to  be  made  a  defendant,  and 
afterwards  filed  his  answer  and  cross  bill. 
481*]  *It  is  not  necessary  to  state  the  prog- 
ress of  the  suit  through  all  its  details.  The 
parties  all  answered,  and  much  testimony  was 
taken,  including  that  of  Brien,  which  was  ob- 
jected to  by  the  counsel  for  Grove.  Proper 
garties  were  also  made  in  place  of  some  who 
ad  died. 

Fowle  &  Sons  in  their  answer  set  forth  their 
previous  dealings  with  Brien,  the  letter  (above 
inserted)  of  the  21st  of  February,  and  claimed 
that  Brien  was  indebted  to  them  on  account  of 
prior  transactions,  for  which  balance  so  due 
they  had  a  lien  on  the  nails. 

The  answer  of  Gilmor,  and  his  cross  bill, 
state  substantially  the  same  facts,  and  after  re- 
ferring to  the  attachment  of  the  nails  in  con- 
troversy by  Grove,  say,  that  John  McP.  Brien 
was  indebted  to  Robert  Gilmor  (besides  other 
large  indebtedness),  in  the  amount  of  a  draft 
for  $4,405.40,  which  was  drawn  by  Brien  on 
Gilmor  and  by  him  accepted,  and  at  maturity 
paid  by  Gilmor,  at  the  request  and  solely  for 
the  use  of  Brien.  That  previous  to  the  ship- 
ment of  the  said  nails,  it  was  agreed  between 
Brien  and  Gilmor,  that  Brien  should  Ahip  to 
Gilmor  the  500  ke^  of  nails,  on  account  of, 
and  to  be  applied  m  part  liquidation  of,  such 
pre-existing  debt. 

It  then  proceeded  to  state  the  shipment,  and 
claimed  the  nails  as  his  property. 


& 


The  answer  of  John  McP.  Brien  to  tha  otij 
nal  and  cross  bills  neither  admits  nor  denies 
indebtedness  to  Grove,  as  charged  in  his  origi- 
nal bill,  but  calls  for  proof.  He  states  his  m- 
debtedness  to  Gilmor,  as  alleg^  in  the  cross 
bill,  and  admits  that,  according  to  a  previous 
agreement  between  himself  and  Gilmor,  and  in 
consideration  of  such  pre-existing  indebted- 
ness, he  shipped  the  500  kegs  of  nails  in  con- 
troversy, on  the  14th  of  2&rch,  1843,  to  the 
care  of  Wm.  Fowle  &  Sons.  That  by  letter  dated 
the  14th  of  March,  1843,  he  advised  said  T/^l- 
liam  Fowla  &  Sons,  that  the  said  nails,  a  par- 
ticular description  of  which  is  contained  in  the 
letter,  were  lorwarded  to  them,  for  the  use  of 
Robert  Gilmor,  of  Baltimore,  and  also  inclosed 
them  the  receipt  or  bill  of  lading  of  the  com- 
mon carrier,  to  whom  the  said  nails  were  de- 
livered, which  expressed  that  the  same  were 
shipped  for  the  use  of  Robert  Gilmor,  and  de- 
nies all  fraud,  combination,  etc. 

Grove  answered  the  cross  bill,  stating  his  ig- 
norance generally  of  the  facts,  calfing  for 
proof,  and  charging  that  the  consignment  for 
Gilmor's  use,  if  made,  was  fraudulent,  ote., 
etc. 

The  result  of  the  evidence  in  the  suit  may  be 
stated  to  establish  the  debt  of  Brien  to  Gilmor, 
to  Grove,  and  to  Fowle  &  Sons,  and  the  ques- 
tion was  which  creditor  had  the  preference. 
The  account  of  the  sale  of  the  nails  was  thus 
presented  by  Fowle  &  Sons. 

*It  will  be  perceived  that  their  prior  [*4S1 
debt  is  not  brought  into  the  account. 
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Sales  600  casks  nails,  received  from  the  Aa* 
tietam  Iron  Works,  for  account  and  risk  of 
whom  it  may  concern. 

''▲eeoaat  of  the  sale  of  the  nails  hf   WiUlam 

Fowle  4  Sons. 
1846. 
Nov.  8.  B.  C  nipper,  100  casks* 
10,000  lbs.  at  $4V6, 
6  months*  credit. . .  $   412.60 
1846. 
Oct.  27.  James  Qreen,  400  casks, 
40,000  lUs.  at  $3H. 
•  months's  credit..     1,400.00 


Charges. 
1848. 
Mar.   18.  Paid  freight  on  600 

kegs   nails    $     T6.00 

Interest   on   $76    till 

sales  are  due  ....  ITJM 

Wharfage,  $5;  draj- 

age  98.76   8.Ti 

Storage,  at  %   cents 
per  cask  per  month        162.26 


$1,818J8 


1  Johns.  1;  De  Wolf  v.  New  York  Ins.  Co.  20 
Johns.  214;  The  Venus,  8  Cranch.  258,  275;  The 
Merrimack,  8  Cranch.  317,  827,  828 ;  The  Frances, 
0  Cranch,  183 ;  The  Mary  and  Susan,  1  Wheat.  26 ; 
The  St.  Jose  Indiano,  1  Wheat  208,  212;  Isley  v. 
Stubbs,  9  Mass.  65 ;  Chandler  v.  Sprague,  6  Met. 
806 :  see  Griffith  v.  Ingleden.  6  Serg.  ft  R.  429. 

The  mere  shipment  of  goods  does  not  always 
vest  the  property  of  them  In  the  consignee,  though 
he  he  the  purchaser;  as  where  the  bills  of  lading 
▼ere  made  for  delivery  to  the  shipper's  own  order, 

or  to ,  or  order  or  assigns,  which  give  notice 

to  the  carrier  that  they  are  shipped  on  some  condi- 
tion. In  such  case  the  carrier  can  only  safely  de- 
liver to  the  holder  of  the  bill  of  lading  Indorsed 
by  the  shipper  to  whose  order  they  are  thereby  to 
be  delivered.  Brant  v.  Bowlby,  2  Bam.  it  Adol. 
082 ;  Mitchell  v.  Ede.  8  Per.  &  D.  518 ;  11  Ad.  * 
Bll.  888 ;  Abbott  on  Snipping,  327-330 :  see  Ogle  v. 
Atkinson,  1  Marsh.  823;  6  Taunt.  759;  Cox  v. 
Harden,  4  East,  211;  Nichols  v.  Clint,  8  Price, 
647. 

Where  bills  of  lading  to  shipper's  order,  or  to 

. ,  or  order,  indorsed,  or  by  which  goods  are 

|2  li.  ed,  ^ 


made  deliverable,  to  the  consignee  bv  name,  srs 
transmitted  to  consignee  as  security  for  advances, 
or  to  indemnify  him  from  liability  on  account  of 
the  particular  consignment  which  they  represent 
they  are  evidence  of  such  appropriation  to  him  off 
the  goods  as  will  vest  In  him  a  property  absolute  or 
special  In  them,  and  render  the  carrier  responsible 
to  htm  for  their  loss  or  Injury.  Wallie  v.  Mont- 
gomery, 8  Bast,  685 :  Hallle  v.  Smith,  1  Bos.  A  P. 
618;  Anderson  v.  Clarke,  2  Biog.  20;  Bryans  v. 
NIz,  4  Mees.  &  W.  702;  Patton  v.  Thompson,  6 
Maule  4  S.  856;  Vertue  v.  Jewell,  1  Camp.  81; 
Bvana  v.  Nlcholl,  4  Scott.  N.  C.  48;  KinlocU  v. 
Craig,  14  East,  582;  Bmce  v.  Walt,  8  Mees.  4  W. 
16 ;  Abb.  on  Shlpp.  833 ;  Dows  v.  Cobb,  12  Barli. 
810;   10  N.  Y.  Leg.  Obs.  161. 

If  delivery  is  ordered  to  a  mere  agent  of  tha 
shipper,  he  has  no  property  In  the  goods,  and  ean- 
not  bring  action  In  his  own  name  for  non-dellveij. 
Waring  v.  Cox.  1  Camp.  869;  Cos  v.  Harden.  4 
East.  211,  but  see  Morrison  v.  Gray,  2  BIng.  260; 
Story  on  Agency,  849-356. 

So,  if  goods  are  co|islgne<|  to  A  for  the  use  of  Bf 
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Labor,  nnlrlns,  nll- 
lOK,  and  dellTerrDK. 

CoopcraiE* 

PIrc  iDiuniDca,  S.IOO 
per  (100  ■  DDDtli 


43.00 
108.TB 


,    18*7    

B.  B. 

"Wn.  hwl*  *  Bob*. 
-Aluandrla,  October  281k,  181«." 

On  the  3Iit  itLj  of  October,  IS40,  tlie  Cir- 
cuit Court  puBsed  the  following  decTMb 
"final  DecTM. 

"And  now  here,  ftt  thie  daj,  to  wit,  At  ■ 
rourt  continued  and  held  fi^  the  district  and 
eoiintj  aforeeaid,  the  3 let  day  of  October, 
1846,  came  tbe  partiea  aforeiald  bf  their  solicit- 
ors, and  these  causee  being  set  for  hearing, 
and  coming  on  to  be  heard  thie  Slat  dav  of  Oc- 
tober, 1846,  upon  the  original,  amended,  and 
croa*  blUi,  demurrer,  antwera,  general  replica- 
tion, depositions,  eiceptiona,  agreements  ol 
counsel,  interlocutory  decreet  and  order*,  and 
other  ptpen,  and  It  appearing  bo  the  court  that 
all  the  parties  defendant  to  said  original, 
4S3*]  amended,  and  eroas  *bllU  bad  duly  an- 
swered the  aame,  and  the  arguments  of  coun- 
tel  being  heard,  the  court  doth  order,  adjudge 
and  decrM,  that  the  amount  of  sales  by  the  de- 
fendant*, WiUiam  Fowls  ft  Sons,  of  the  nails 
in  controversy,  made  under  an  order  In  these 
«au*e*  of  Hay  Term,  1B44,  not  having  been  ex- 
cepted to,  be,  and  the  same  is  hereby  confirmed. 
And  the  court  proceeding  flnt  to  decide  upon 
the  oriRJnal  bill  flled  by  the  complainant,  I^- 
iel  h.  Grove,  doth  adjudge,  order  and  decree, 
that  the  resident  defendants,  William  Fowle  A 
Sons,  had  not,  at  the  tiling  of  the  said  original 
bill,  or  at  sny  time  since,  in  tlieir  hand*  any 
property,  effects,  or  money  belonging  to  the 
■aid  non-resident  defendant,  John  McP.  Brien; 
and  do  further  adjudge,  order  and  decree,  that 
aald  original  bill  be  dismissed,  and  that  the  said 
Daniel  L.  Grove  do  pay  to  the  defendants  there- 
to their  cost*  In  that  behalf  expended. 


Robert  Qilmor  in  this  cause,  doth  adjudge, 
order  and  decree,  that  the  said  Robert  Qilmor 
recover  of  the  said  John  HcP.  Brien,  the  sum 
of  four  thousand  four  hundred  and  five  dollars 
and  forty  cents,  the  amount  of  the  draft  in  tbe 
■aid  cross  bill  mentioned,  with  interest  thereon 


Dm  the  4th  day  of  March,  IH3,  tlD  paid;  to 
I  credited,  however,  by  tbe  sum  of  one  tha«- 
nd  eight  hundred  and  twelve  dollars  and  llf>* 
nts,  a*  of  the  Utb  day  of  Hareh,  1843;  tlH 
id  sum  of  11,812.60  being  the  groa*  amouit 

the  sale*  of  tbe  aaid  five  hundrad  lua  »l 
.ils,  as  shown  by  the  aceoaat  of  aalca  eJ  tl) 
id  WUIiam  Fowls  A  Son*  abora  mention^, 
id  the  court  doth  further  order  and  decn^ 
at  the  taid  William  Fowle  ft  Sons,  out  of  tkt 
id  one  thousand  eight  hundred  and  twdr* 
illars  and  fifty  cents,  the  proceeds  of  the  mIm 

said  nails  in  their  hands,  retain  the  sua  of 
ur  hundred  and  thirteen  dollar*  and  flftyfavr 
nts,  in  discharge  and  payment  of  the  iTsftt 

the  shipment  of  aaid  nail*,  for  storags,  lanir- 
ice,  commission  on  salea,  and  tbe  other  itau 

charge  against  the  aaid  naii*  let  forth  In  tWr 
id  account  of  sales;  and  tbe  court  doth  for 
er  adjudge,  order  and  decree,  Uiat  the  isU 
illiam  Fowle  ft  Sons  are  not  entitled  to  iiy 
:n  on  the  said  nalla,  or  their  proceeds,  for  tU 
m  o(  $334.00  claimed  by  them  to  be  diN  is  s 
neral  balance  of  account  on  previooa  tnat- 
tion*  between  tbem  and  the  said  John  IbP. 
ien.  The  court  doth  further  adjudge,  order 
d  decree,  that  Wtlliam  Fowle,  Wiltiaia  E 
iwle,  and  CeorKS  D.  Fowle,  composing  tb 
m  of  William  Fowle  ft  Sons,  pay  over  to  tb 
Id  Robert  Gilmor  the  sum  of  one  thousanl 
ree  hundred  and  ninety-eight  dollars  sad 
lety-siz  cents,  bdng  the  balance  of  the  sslci 

ths  'said  naili  In  their  hands,  after  [*4II 
ducting  the  (aid  sum  of  UIS.H  In  maum 
ireaaid.  And  ths  court  further  adjodgi, 
ler  and  decree,  that  the  aald  Robert  GiliNr 
lover  of  the  defendants  to  satd  eroaa  bill  Us 
it  against  them  in  that  behalf  expended. 
"From  which  decree  the  eomplaiunt, 
ove,  in  the  original  UII,  and  a  defendant  ii 
I  croaa  bill,  prays  an  appeal  to  the  Supren* 
urt  of  the  United  States,  which  i*  granted, 
on  hi*  giving  bond  and  security  in  the  sms 

$2,500,  to  be  approved  by  the  court,  or  «as 

the  judges  tbereot." 

Upon  this  appeal,  tbe  case  came  up  to  tUi 
irt. 

It  was  argued  by  Ur.  Davis  for  the  appelUat, 
d  Ur.  Fiancia  L.  Smith  and  Hr.  Hercdia 
'  the  appellee. 

The  point*  raised  by  Ur.  Davli,  upon  wiSA 
I  decision  of  the  court  turned,  were  the  td- 
ting: 
[f  the  depoeltlon  of  Brien  be  admitted,  stl^ 

consideration    of    the    whole    evidence,  tb 
ase  of  the  answer  and  cross  Mil  i*  not  provtl 


2T8. 

Where  there  Is  so  sfreemeBt  batwcco  tbe  con- 
slfiior  *Dd  coDilKiiec.  that  tbe  consEgnce  ihall 
Bake  adTBDce*  on  tbe  credit  of  tbe  aood*  con- 
slfned.  aod  dlspou  ct  tbtm  on  com  million,  (or  bts 

tfarm,  thi  toatlgvte  acniilret  s  vested  Inlernt  In 
tbe  foodi,  irblch  will  entitle  him  to  btinR  an  action 
■ffslDBt  the  Firrler  tor  tbe  lou.  wnnCe.  or  irrouxtul 
cODrrnlon  tbfr^of.  2  Hill.  1«T  :  Adams  v.  Blssell, 
IS  Bsrb.  SSlt:  Dowi  v.  Or^ne,  18  Barb.  72;  IXiwi 
T.  Qreeae,  82  Bsrb.  490 :  Wilson  v.  Naaos,  4  Bosw. 
100;  Alvln  v.  Latbsm,  81  Barb.  ZS4  ;  Mllllken  v. 
Debon,  ZT  N.  Y.  864 ;  Rawles  i.  Deih:cr.  8  Kejcs, 
BTZ;  Wllllama  v.  Tilt.  3S  N.  T.  816  :  Dstes  v.  Can- 
Blorham,  12  Hud,  21 ;  Brown  v.  Comba.  68  N.  T. 
i09. 


sblpper  BCtcd  as  his  aaent.  8  Bam.  A  Ad.  OX:-.  I 
Barn,  ft  Aid.  3TT ;  T  Ad.  ft  BIL  29 ;  Abb.  on  BUm- 

—     —     2   BIcc.   20, 

1   be    laid   daws,   sa  m 

■ '     a  the  drew- 

will  be  lIsM 

to  the  conslRnor  or  couslcnee,  accordlnic  ta  tk> 
rlrht  ot  propcriT  SB  belwee n  tbem.  I>ows  i.  CM, 
12  Barb.  810 ;  10  N.  V.  Lez.  Ob*.  181 ;  Don  >. 
Grtene,  16  Bsrb.  T2:  Pstteraon  v.  Barrj,  B  Bass. 
BIO:  10  Abb.  Pt.  82. 

Tbs  conalsnsa  Is  presamed  to  be  tlM  owaer,  isl 
If  the  looda  are  tost  or  diverted.  In  traosltu,  aal 
may  be  brouibt  either  In  bis  name,  or  that  of  Os 
owner.  FItihuah  v.  Wtoibb,  9  N.  S.  SOB;  Sbtttt 
V.  WllKtn,  S6   Barb.  6A2. 

Bot  tbli  presumpllon  ma/  b*  rebutted.  >«il 
1.  Baraei,  Z»  N.  Z.  US. 
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(a.)  Tli«  deposition  is  lilent  as  to  the  alleged 
"previv^us  agreement;"  nor  is  any  communi- 
cation with  Gilmor  prior  to  the  attachment 
shown. 

(b.)  The  statement  of  the  consideration  is 
defective — as  in  the  cross  bill — being  merely 
his  drawing  on  Gilmor,  who  accepted  and  paid 
the  draft;  "in  consideration  of  which  draft 
and  other  indebtedness,"  etc. 

6.  He  then  states,  1st,  that  he  shipped  600 
kegs  of  nails  to  Fowle  Jt  Sons,  for  the  use  of 
Gilmor;  2d,  that  he  took  the  annexed  receipt; 
3d,  that  the  letter  of  March  14,  1843,  was  writ- 
ten by  his  authority.  What  that  letter  contained 
does  not  apoear.  If  it  be  supposed  to  be  the 
one  produced  by  Fowle  Jt  Sons,  then — 

1.  it  is  not  proved,  and  so  cannot  be  read 
against  anv  but  Fowle  &  Sons. 

2.  If  it  be  read  against  the  complainants,  it 
did  not  reach  Fowle  &  Sons  till  after  the 
attachment,  and  was  not  mailed  till  the  day  of 
the  attachment. 

It  is  not  shown  that  the  receipt  ever  left 
Brien's  possession  prior  to  the  attachment  or 
prior  to  nis  deposition.    9  Leigh,  181. 

It  is  submitted  that  these  facts,  if  believed, 
do  not  amount  to  a  transfer  of  the  title  to  the 
nails  to  Gilmor,  prior  to  the  attachment. 
Tieman  v.  Jackson,  5  Pet.  597-699;  Williams 
V.  Everett,  14  East,  682;  Grant  v.  Austen,  3 
Price,  68;  Scott  et  al.  v.  Porcher,  3  Meriv.  652, 
663,  664;  Story  on  Agency,  sec.  377,  note  3; 
The  Frances,  French's  claim,  8  Ghuich,  359, 
435*]  *363:  3  Cond.  R.  224;  and  Dunham 
and  Randolph's  claim,  8  Cranch,  354,  358;  3 
Cond.  R.  222,  223;  The  Constantia— Henrick- 
8on,  6  Rob.  Adm.  321;  Abbott  on  Ship.  328, 
329,  5th  Am.  ed.  sec.  6;  The  Venus,  8  Cond. 
R.  181,  note  2;  2  Kent's  Com.  632,  633,  note 
a,  3d  ed.;  3  B.  &  A.  321. 

The  receipt  is  not  a  bill  of  lading;  or  if  it  be 
one,  the  mere  taking  it  does  not  change  the 
property,  nor  the  mere  indorsement,  without 
delivery  of  it.  Abbott  on  Ship.  329,  330; 
Mitchel  V.  Ede,  3  Perry  &  D.  613;  S.  a  11 
Adolph.  &  £11.  888;  1  Bos.  &  Pull.  663;  1  Pet. 
386. 

But,  in  fact,  the  deposition  shows  that  these 
nails  were  consigned  generally  to  Fowle  A  Sons 
on  their  order;  that  the  consignment  for  use  of 
Gilmor  is  an  after-thought,  to  cover  the  prop- 
erty from  attachment,  imd  a  device  frequently 
resorted  to  by  Brien  for  such  purposes;  and 
that  Brien's  deposition  is  unworthy  of  cr^it. 

The  counsel  for  the  appellee,  after  examining 
the  evidence  to  prove  that  the  nails  were  shipped 
by  Brien  to  pay  a  pre-existing  debt  to  Gilmor, 
made  the  following  points? 

If,  then,  as  we  insist  the  evidence  just  alluded 
to  proves  that  the  nails  were  shipped  under 
a  special  contract  between  Brien  and  Gilmor, 
in  consideration  of  a  pre-existing  debt,  due 
from  the  former  to  the  latter,  they  became  the 
property  of  Gilmor,  on  the  14th  day  of  March, 
1843,  and  are  not  liable  to  the  lien  of  an  attach- 
ing creditor,  and  on  this  ground  the  attachment 
of  Grove  must  fail.  Story's  Com.  on  Agency, 
ed.  1839,  see.  362,  and  cases  cited  in  note  2; 
Weymouth  ▼.  Boyer,  1  Ves.  Jun.  416;  Coxe  et 
al.  V.  Harden  et  al.  4  East,  211;  Bum  v.  Car- 
▼alho,  4  Mylne  &  Craig,  690;  Wood  v.  Roach,  2 
Dall.  180;   1  Yeates,  177. 

In  view  of  these  positions,  we  further  sub- 
,1M  Ii.  ed. 


mit,  that  immediately  upon  the  receipt  of  the 
nails  by  Sharpless,  the  common  carrier,  and  his 
signing  the  bill  of  lading,  expressing  on  its  face 
that  they  were  to  be  delivered  to  William 
Fowle  A  Sons,  for  the  use  of  Robert  Gilmor,  of 
Baltimore,  the  absolute  title  to  the  nails  vested 
in  Gilmor,  and  their  delivery  to  Sharpless,  the 
carrier,  operated  in  law  as  a  delivery  to  Gilmor. 
The  rule  is  the  same  whether  the  goods  be  sent 
from  one  inland  place  to  another,  or  beyond 
sea.  Holt  on  Shipping,  359;  Story's  Com.  on 
Agency,  sec.  301,  and  cases  there  cited;  2 
Kent's  Com.  ed.  1847,  part  6,  p.  490;  Smith  v. 
Bowles,  2  Esp.  Cases,  678;  Atkin  v.  Barnwick* 

1  Stra.  165;  Evans  v.  Martlett,  or  Martell,  1 
Ld.  Raym.  271,  and  also  reported  in  12  Mod. 
Rep.  166,  and  in  3  Salk.  200,  which  is  strong- 
ly  analogous  to  the  case  at  bar:  Dawes  v.  Peck, 
8  Term  Rep.  330;  Allen  v.  Williams,  12  Pick. 
*297;  Buffington  et  al.  v.  Curtis  et  al.,  [*4S€ 
15  Mass.  528,  and  cases  there  cited;  Ludlowe 
V.  Bowne,  1  Johns.  16;  Potter  v.  Lansing, 
Ibid.  216;  Summeril  v.  Elder,  1  Bin.  106; 
Griffith  V.  Ingledew,  6  Serg.  &  Rawle,  429;  Ring 
▼.  Meredith,  2  Camp.  639;  Copeland  v.  Lewis, 

2  Starkie's  N.  P.  33;  Howland  v.  Harris,  4 
Mason,  C.  C.  602. 

The  letter  of  advice  from  Brien  to  Wm. 
Fowle  &  Sons  was  a  declaration  of  trust,  and 
an  irrevocable  appropriation  of  the  nails  for 
the  use  of  Robert  Gilmor.  Walter  et  al.  ▼. 
Ross  et  al.  2  Wash.  C.  C.  288;  Sharpless  v. 
Welsh  et  al.  4  Dall.  279;  Row  v.  Dawson,  1 
Ves.  Sen.  331;  Stevenson  v.  Pemberton,  1 
Dall.  4;  Corser  v.  Craig,  1  Wash.  C.  C.  424; 
2  Story's  £q.  Jur.  1044,  1045. 

The  letter  of  advice  to  Fowle  &  Sons,  the 
consi^ees,  connected  with  the  execution  of 
the  bill  of  lading  and  the  delivery  to  the  carrier 
for  the  use  of  Gilmor,  amounts  to  such  an  as- 
signment and  transfer  of  the  property  in  the 
nails  to  Gilmor,  or  to  his  use,  as  to  protect  them 
cfTectually  against  the  claims  of  any  attaching 
creditor.  They  amount  to  an  order  drawn  on 
the  whole  fund.  Mandeville  v.  Welch,  6  Wheat. 
277-286;  Story's  Conflict  of  Laws,  p.  324,  sec 
396;  Bac.  Abr.  Gwillim's  ed.  1846,  381,  and 
cases  there  cited;  2  Kent's  Com.  ed.  1847,  648, 
540;  Lickbarrow  v.  Mason,  2  Term  Rep.  63; 
Nathan  v.  Giles,  6  Taunt.  658;  Meyer  v.  Snarpe, 
Ibid.  79;  S.  C.  1  March.  233;  Wright  v.  Camp- 
bell, 4  Burr.  2051;  Cuming  v.  Brown,  9  East, 
506;  Newson  v.  Thornton,  6  East,  16;  Gardner 
v.  Howland,  2  Pick.  699;  Peters  v.  Ballistier,  3 
Pick.  495;  Hodges  v.  Harris,  6  Pick.  369; 
Rowley  v.  Bigelow,  12  Pick.  307;  Dawes  ▼. 
Cope,  4  Bin.  2^;  Chandler  v.  Belden,  18  Johns. 
157;  Bholcn  et  aL  v.  Cleveland  et  al.  6  Mason, 
C.  C.  174;  Wilmshurst  v.  Bowker,  7  Man.  & 
(irang.  882;  Gonard  v.  Atlantic  Ins.  Co.  1 
Pet.  419;  Wakefield  v.  Martin,  8  Mass.  658; 
Holt  on  Shipping,  p.  362,  sec.  4,  p.  365,  sec 
8,  p.  373,  sec.  16,  p.  374,  sec.  16,  p.  377,  see. 
19. 

Notice  of  acceptance  by  Gilmor  was  not  nec- 
essary, the  goods  having  been  shipped  to  pay 
a  precedent  debt.  Anderson  v.  Vt^n  Alen,  12 
Johns.  343;  Wheeler  v.  Wheeler,  9  Cowen,  84; 
Holland  v.  Dale,  1  Alabama,  263. 

The  attaching  creditor  can  occupy  no  better 
footing  than  the  absent  defendant.  Wilson  ▼• 
Davisson,  5  Munf.  178;  United  States  ▼« 
Vaughan,  3  Bin.  394. 
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The  rights  of  parties  arising  from  the  ship- 
ment of  the  nails  should,  we  suppose,  be  gov- 
erned bv  the  local  law  of  the  State  of  Mary- 
land, where  the  shipment  was  made.  Story's 
Conflict  of  Laws,  sees.  397,  308,  399;  Black  et 
al.  V.  Zacharie  &  Go.  3  How.  483.  These 
cases  establish  that  an  assignment  of  personal 
4S7*]  ^property,  which  is  valid  by  tne  laws 
of  the  country  where  it  is  made,  is  binding 
everywhere.  Adopting  the  course  which  was 
pursued  in  Black  v.  Zacharie,  the  appellee  Gil- 
mor  took  the  depositions  of  Messrs.  Glem  and 
Brent,  two  eminent  counselors,  who  gave  an 
opinion  that  the  letter  of  advice  from  Brien  to 
Wm.  Fowle  &  Sons,  and  the  carrier's  receipt, 
according  to  the  course  of  decision  of  the  Court 
of  Appeals  of  Maryland,  vest  an  absolute  right 
to  the  nails  in  controversy  in  Robert  Gilmor. 
In  support  of  their  opinions,  they  refer  to  the 
cases  of  Powell  v.  Bradlee,  9  Gill  &  Johns. 
220,  and  2  Harr.  &  McH.  453. 

The  claim  of  Wm.  Fowle  &  Sons  cannot  be 
sustained,  because  no  account  has  been  filed 
showing  the  balance  claimed  by  them,  and 
further,  that  they  have  only  asked  relief  by 
their  answer.  A  cross  bill  was  necessary.  Tal- 
bot V.  McGee,  4  Monroe,  379;  Pattlson  v.  Hull, 
9  Cowen,  747. 

The  nails  were  not  shipped,  as  Wm.  Fowle 
ft  Sons  suppose,  to  answer  their  order  of  the 
21st  of  February,  1843,  but  for  the  benefit  of 
Gilmor,  in  the  manner  stated. 

The  nails  were  appropriated  (and  the  evi- 
dence thereof  accompanied  the  property),  by 
Brien  to  Gilmor,  before  they  came  to  the  pos- 
session of  Fowle  &  Sons,  and  therefore  their 
lien  for  a  general  balance  does  not  attach.  Ry- 
berg  et  al.  v.  Snell,  2  Wash.  C.  C.  294;  Abbott 
on  Shipping,  ed.  1829,  389;  Walker  v.  Birch,  6 
Term  Rep.  262. 

Being  shipped  under  a  special  contract,  the 
nails  are  not  subject  to  any  intervening  lien. 
Story  on  Agency,  sec.  362;  and  Weymouth  v. 
Boyer,  before  cited. 

The  bill  of  lading  for  the  nails,  signed  by  the 
carrier,  being  produced  b^  Gilmor,  the  legal 
presumption  arises  that  it  was  delivered  to 
him ;  either  by  the  carrier  or  by  the  consignees, 
Wm.  Fowle  &  Sons. 

John  McP.  Brien  is  a  competent  witness,  he 
has  no  interest  in  the  result  of  the  suit,  he 
stands  in  mutual  reeard  between  Grove  and 
Gilmor,  and  his  legal  interest  is  equally  bal- 
anced. A  witness  who  is  liable  to  both  parties 
is  competent  for  either.  Stewart  v.  Stocker,  I 
Watts,  135;  Sommer  v.  Sommer,  Ibid.  303; 
Bailey  v.  Chapell,  1  Harring.  449;  Eldridge  v. 
Wadley,  3  Fairf.  371-373;  Blaisdell  v.  Cowell,  2 
Shepl.  370;  Sherron  v.  Huniphreys,  2  Green, 
217;  Prince  v.  Shephard,  9  Pick.  176;  Emer- 
son V.  The  Prov.  Man.  Co.  12  Mass.  237;  Stump 
V.  Roberts,  1  Cook,  440;  Harwood  v.  Murphy, 
4  Halst.  216;  Nessly  v.  Swearingen,  Addison's 
Rep.  144;  Evans  v.  Hettich,  7  Wheat.  453;  Kirk 
V.  Hodgson,  2  Johns.  Ch.  550;  Richardson, 
208. 

A  cross  bill  was  Gilmor's  proper,  indeed  only, 
488*1  remedy.  The  *nails  were  attached  and 
in  the  hands  of  a  court  of  equity,  and  how  else 
could  he  claim  and  litigate  his  right  to  the 
property?  Story's  Eq.  PI.  from  sec.  319  to  sec. 
403  inclusive;  1  Smith's  Ch.  Pr.  449,  460,  461, 
462,  463. 
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Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cirenit 
Court  of  this  District,  in  which  a  bill  was  filed 
b^  the  complainant  for  the  purpose  of  enfor- 
cing the  collection  of  a  debt  due  from  JoJui 
McP.  Brien,  a  non-resident,  out  of  goods  be- 
loneing  to  him  within  the  district,  in  the  hands 
of  William  Fowle  &  Sons,  the  consignees.  It 
was  defended  by  Fowle  &  Sons,  on  the  groQnd 
that  they  had  a  lien  upon  the  goods.  Thev  alio 
set  up,  that  the  property  was  claimed  by  R. 
(xilmor,  a  merchant  in  Baltimore.  The  bill 
was  afterwards  amended,  making  Gilmor  a  de- 
fendant, who  answered,  setting  up  his  title  to 
the  property;  and  also  filed  a  cross  bill  against 
the  complainant,  Fowle  &  Sons,  and  Brien,  set- 
ting forth  the  same  title,  and  praying  that  ths 
proceeds,  the  propertv  in  the  mean  time  ha?- 
ing  been  sold,  might  be  paid  over  to  him.  The 
defendants  put  in  several  answers  to  the  bill; 
but,  upon  the  view  we  have  taken  of  the  ease, 
it  is  unnecessary  to  refer  to  them  particularly. 

The  facts  disclosed  which  it  is  material  to 
notice  are,  that  Brien,  being  indebted  to  GU- 
mor,  on  the  14th  of  March,  1843,  shipped  to 
Fowle  &  Sons  600  kegs  of  nails,  the  property 
in  question,  for  the  purpose  of  securing  sudi 
indebtedness,  and  took  from  the  master  of  the 
boat  the  following  receipt  or  bill  of  lading: 
"Received,  March  14,  1843,  of  John  McP. 
Brien,  500  kegs  of  nails,  to  be  delivered  to  Wil- 
liam Fowle  &  Sons,  Alexandria,  D.  C,  for  the 
use  of  Robert  Gilmor,  Esq.,  Baltimore,  in  good 
order."  And  on  the  same  day  sent  a  letter  di- 
rected to  the  consignees,  advising  them  that  the 
goods  were  consigned  for  the  use  of  Gilmor; 
and  which  was  received  about  the  time  of  ths 
arrival  of  the  goods. 

Upon  these  facts,  the  court  below  dismissed 
the  original  bill  of  complainant,  with  costs,  and 
decreed  the  proceeds  of  the  property  to  Gilmor, 
deducting  freight  and  charges. 

The  case  is  here  on  an  appeal  by  the  com- 
plainant in  the  original  bill. 

We  are  of  opinion  that  the  decree  of  thi 
court  below  was  right,  and  should  be  affirmed. 

The  delivery  of  the  goods  by  Brien  to  the 
master,  and  the  bill  of  Iculing  taken  in  the  name 
of  Gilmor,  for  the  purpose  of  securing  to  him 
an  existing  indebtedness,  operated  as  a  transfer 
of  the  legal  title;  and  the  shipmt>nt,  therefore, 
was  not  only  in  *fact,  but  in  judgment  [*4tf 
of  law,  for  and  on  his  account.  Gilmor  wu 
the   consignor. 

The  effect  of  a  consignment  of  goods,  gen- 
erally, is  to  vest  the  property  in  the  consignee; 
but  if  the  bill  of  lading  is  special  to  deliver  ths 
goods  to  A  for  the  use  of  B,  the  property  vests 
in  B,  and  the  action  must  be  brought  in  his 
name  in  case  of  loss  or  damage.  3  Salk.  290; 
1  Ld.  Raym.  271;  3  Bam.  &  Aia.  382;  1  Bins. 
109;  Abbott  on  Ship.  216  and  note;  Long  on 
Sales,  293,  Boston  ed. 

If  the  person  to  whom  the  goods  are  ordered 
to  be  delivered,  is  only  an  agent  of  the  shipper, 
he  has  no  property  in  them,  and  cannot  mail* 
tain  an  action  against  the  master  for  not  de- 
livering them  (Abbott,  216;  1  Camp.  369),  nor 
for  damage  for  negligence  of  the  carrier  (9 
Bam.  &  Aid.  382).  And  if  the  eoods  ars 
shipped  at  the  risk  of  the  consiffnor,  though  the 
1  freight  is  payable  by  the  consignee,  the  prop- 
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ertj  remains  In  the  former.    Abbott,  216;   1 
Johns.  229. 

These  cases,  and  others  that  might  be  re- 
ferred to,  show  that  the  five  hundred  kegs  of 
nails  in  the  hands  of  Fowls  Jt  Sons  were  not 
subject  to  the  attachment  of  the  complainant 
for  the  liabilities  of  Brien,  their  debtor,  as  the 
title  to  the  property  had  already  passed  to  the 
defendant,  Gilmor;  and,  also,  that  Fowle  &  Sons 
had  no  valid  lien  upon  them  as  consignees  for 
previous  advances  to  Brien  by  the  ddivery  to 
the  master;  as  they  were  only  agents  to  receive 
the  ffoods  on  commission  for  sale,  and  were  ad- 
"deed  by  the  bill  of  lading  and  correspondence, 
that  they  were  shipped  for  and  on  account  of 
Gilmor.  Though  the  goods  were  delivered  by 
Brien  to  the  master  for  consignment,  they  were 
delivered  as  the  property  of  Gilmor,  and,  under 
circumstances,  as  we  have  seen,  that  had  the 
effect  to  invest  him  with  the  title.  His  right, 
therefore,  was  prior  in  point  of  time  to  any 
lien  that  might  have  been  acquired,  either  by 
the  complainant  or  Fowle  &  Sons,  in  conse- 
quence of  Brien's  indebtedness,  upon  the 
strictest  principles  of  law;  and  as  to  the  equi- 
ties, it  was  but  a  race  of  diligence  among  the 
several  creditors  of  a  falling  debtor  to  see 
which  should  get  the  first  security  for  their 
debts. 

An  objection  was  made  on  the  argument, 
that  there  was  no  evidence  that  Gilmor  had  as- 
sented to  the  transfer  of  the  property  to  him 
as  security  for  his  demand  against  Brien,  until 
after  the  levy  of  the  complainant's  attachment. 

The  original  bill  was  amended,  making  him 
a  defendant,  and  in  his  answer  he  sets  up  that 
the  transfer  was  made  in  pursuance  of  a  pre- 
vious agreement  between  him  and  Brien,  in  part 
liquidation  of  his  indebtedness. 
4 4  0* J  •We  are  inclined  to  think  this  part 
of  the  answer  is  responsive  to  the  bill,  and 
there  is  no  evidence  m  the  case  contradicting 
it  in  this  respect.  Though  the  bill  is  brief  and 
meagre  in  the  statement  of  the  case  which  it 
presents,  and  has  not  incorporated  in  it  the 
amendment  making  Gilmor  a  defendant;  yet, 
from  the  nature  of  the  charge  against  him, 
and  ground  for  making  him  a  party,  it  would 
seem  necessarily  to  call  upon  mm  to  set  forth 
his  claim  to  the  property  in  dispute. 

But  it  is  unnecessary  to  place  the  answer  to 
the  objection  on  this  ground.  In  the  absence 
of  all  evidence  to  the  contrary,  in  case  of  an 
absolute  assignment  of  property  by  a  debtor 
to  his  creditor  for  the  purpose  of  securing  a 
pre-existing  debt,  an  assent  will  be  presumed 
on  account  of  the  benefit  that  he  is  to  derive 
from  it. 

This  principle  was  recognized  and  applied 
by  this  court  in  the  case  of  Tompkins  v. 
Wheeler,  16  Peters,  106,  and  had  been  before 
fn  Brooks  v.  Marbury,  11  Wheat.  06.  No  ex- 
pression of  assent,  the  court  say,  of  the  per- 
son for  whose  benefit  the  assignment  is  made, 
is  necessary  to  the  vesting  the  title,  as  the 
creditor  is  rarely  unwilling  to  receive  his  debt 
from  any  hand  that  will  pay  him. 

It  was  also  objected,  that  Brien  was  an  in- 
oompetent  witness  for  Gilmor,  on  the  ground 
of  interest;  but  it  is  apparent  that  he  had  no 
interest  in  the  suit,  for  in  any  event  the  prop- 
erty would  be  applied  to  the  discharge  of  debts 
against  him,  and  whether  in  favor  of  one  or 
IS  Ifc  ed. 


the  other  was,  In  point  of  Intsrsst,  a  matter 
of  indifference  to  hinL 

In  anv  view,  therefore,  that  can  be  properly 
taken  of  the  case,  we  are  of  opinion  the  decree 
of  the  court  below  was  right,  and  should  be  af- 
firmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 


*THOMAS  C.  SHELDON  and  Eleanor  [•441 
Sheldon,  his  Wife,  Appellants, 

T. 

WILLIAM  E.  SILL,  Appellee. 

Assignee  of  bond  and  mortgage  bringing  suit  in 
Circuit  Court  must  show  his  assignor  was 
competent  to  sue  there. 

Courts  created  by  statute  can  have  no  jarlsdic- 
tloo  but  such  as  the  statute  confers. 

Therefore,  where  the  third  article  of  the  Coostl- 
tution  of  the  United  States  says  that  the  judicial 
power  shall  have  cognisance  over  controversies  be- 
tween citlxens  of  dlfTerent  States,  but  the  act  of 
Congress  restrains  the  circuit  courts  from  taking 
cognisance  of  any  suit  to  recover  the  contents  of 
a  chose  In  action  brought  by  an  assignee,  when  the 
original  holder  could  not  have  maintained  the  suit, 
this  act  of  Congress  Is  not  inconsistent  with  the 
Constitution. 

A  debt  secured  by  bond  and  mortgage  is  a  chose 
In  action. 

Therefore,  where  the  mortgagor  and  mortgagee 
resided  in  the  same  State,  and  the  mortgagee  as- 
signed the  mortgage  to  the  citizen  of  another 
State,  this  assignee  could  not  file  his  bill  for  fore- 
closure in  the  Circuit  Court  of  the  United  States. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United   SUtes   for  the  District  of 
Michigan,  sitting  in  equity. 

The  appellee  was  the  complainant  in  the 
court  below.  The  bill  was  filed  to  procure 
satisfaction  of  a  bond,  executed  by  the  appel- 
lant, Thomas  C.  Sheldon,  and  secured  by  a 
mortgage  on  lands  in  Michigan,  executed  by 
him  and  Eleanor,  his  wife,  the  other  appellant. 
The  bond  and  mortgage  were  dated  on  the  1st 
of  November,  1838,  and  were  given  by  the  ap- 
pellants, then,  and  ever  since,  citizens  of  the 
State  of  Michigan,  to  Eurotas  P.  Hastings, 
President  of  the  Bank  of  Michigan,  in  trust 
for  the  President,  Directors  and  Company  of 
the  Bank  of  Biichigan. 

Nora. — Jurisdiction,  colorable  conveyances  to  en- 
able suit  to  be  brought  when  the  mode  of  transfer 
is  no  objection.  Coupons.  Residence  of  assignor. 
See  note  to  7  L.  ed.  U.  S.  287. 

.Turlsdictlon  of  Circuit  Court  depending  on  par- 
ties and  residence.  See  note  to  1  L.  ed.  if.  8.  MO : 
86  L.  ed.  U.  S.  579. 

General  answer  waives  objectlonB  to  residence. 
See  Bote  to  S  L.  ed.  U.  8.  86b 
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The  fiaid  Hastings  was  then  and  ever  since 
has  been  a  citizen  of  the  State  of  Michigan, 
and  the  Bank  of  Michigan  was  a  body  corpo- 
rate in  the  same  State. 

On  the  3d  day  of  January,  A.  D.  1889,  Has- 
tings, president  of  said  bank,  under  the  au- 
thority and  direction  of  the  Board  of  Directors, 
"sold,  assigned,  and  transferred,  by  deed  duly 
executed  under  the  seal  of  the  bank,  and  un- 
der his  own  seal,  the  said  bond  and  mortgage, 
and  the  moneys  secured  thereby,  and  the  es- 
tate thereby  created,"  to  said  Sill,  the  com- 
plainant below,  who  was  then  and  still  is  a 
citizen  of  New  York. 

These  are  all  the  facts  which  it  is  necessary 
to  state,  for  the  purpose  of  raising  the  question 
of  jurisdiction. 

The  Circuit  Court  decided  in  favor  of  the 
complainant  below,  and  decreed  a  sale  of  the 
mortgaged  premises,  etc. 

From  this  decree  the  defendants  appealed  to 
this  court. 

The  case  was  argued  by  Mr.  Romeyn  for  the 
appellants,  and  Mr.  Ashmtin  (in  a  printed  ar- 
gument) for  the  appellee. 

Only  BO  much  of  the  arguments  will  be  given 
as  bear  upon  the  point  of  jurisdiction. 
442*]     *Mr.  Romeyn,  for  the  appellantss 

The  Circuit  Court  had  no  jurisoiction. 

The  complainant  below  claimed  as  assignee 
trom  a  mortgagee,  who  was  a  citizen  of  the 
bame  State  with  the  defendants,  the  mortga- 
gors. 

A  bond  and  mortgage,  under  the  laws  of  the 
State  of  Michigan,  and  in  every  court  of  equity, 
and  by  the  adjudications  of  this  court,  on  a 
bill  filed  to  sell  mort^ged  property,  foreclose 
the  equity  of  redemption,  and  collect  the  debt 
secured  b^  the  mortgage,  constitute  a  chose  in 
action,  within  the  int^t  and  meaning  of  the 
eleventh  section  of  the  Judiciary  Act  of  1789. 

Before  stating  the  points  under  this,  we  beg 
leave  to  refer  to  the  case  of  Dundas  et  al.  v. 
Bowler,  3  McLean,  205.  The  opinion  in  that 
case  was  repeated  by  the  court  as  its  opinion  in 
this.  It  asserts  that  the  eleventh  section  of  the 
Judiciary  Act  of  1789  "is  in  conflict  with  the 
Constitution";  that  the  right  of  a  citizen  of 
one  State  to  sue  the  citizen  of  another  State  in 
the  federal  courts,  in  all  cases,  is  given  direct- 
ly by  the  Constitution;  that  Congress  may  not 
restrict  it;  that  the  converse  is  "a  new  and 
most  dangerous  principle,  and  cannot  be  main- 
tained." 

Points  under  this  Proposition. 

I.  The  eleventh  section  of  the  Judiciary  Act 
of  1789,  inhibiting  a  suit  by  an  assignee  of  a 
chose  in  action,  in  cases  where  the  assignor 
could  not  have  sued,  if  no  assignment  had  been 
made,  is  constitutional ;  because,  the  disposal  of 
the  judicial  power,  except  in  a  few  special 
cases,  belongs  to  Congress;  and  the  courts  can- 
not exercise  jurisdiction  in  every  case  to  which 
the  judicial  power  extends,  without  the  inter- 
vention of  Congress,  who  are  not  boimd  to  en- 
large the  jurisdiction  of  the  federal  courts  to 
every  subject  which  the  Constitution  might 
warrant.  So,  again,  it  has  been  decided,  that 
Congress  have  not  delegated  the  exercise  of  ju- 
dicial power  to  the  circuit  courts,  but  in  certain 
specific  cases.     Both  the  Constitution  and  an 

met    of   Congress    must   concur   in  conferring 
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power  upon  the  circuit  courts.    A  eonsiderahls 
portion  of  the  judicial  power,  placed  at  the  dis- 
posal of  Congress  by  the  Constitution,  has  been 
intentionally  permitted  to  lie  dormant,  by  not 
being  called  into  action  by  law.    The  eleventk 
section  of  the  Judiciary  Act  of  1789,  giving  jq. 
risdiction  to  the  circuit  courts,  has  not  covered 
the    whole    ground   of    the    Constitution,  sod 
those  courts  cannot,  for  instance,  issue  a  mm- 
damns,  but  in  thpse  cases  in  which  it  may  b« 
necessary  to  the  exerdse  of  their  jurisdictioo; 
for — 

*lst.  This  is  the  settled,  practical  [*443 
construction,  which,  irrespective  of  express  ad- 
judications on  this  topic,  concludes  tne  ques- 
tion. 

2d.  The  point  itself  has  been  repeatedly  and 
fully  discussed  and  directly  settled,  on  solenm 
deliberation,  and  not  "without  inquiry  as  to  the 
validity  of  the  act." 

We  propose  to  cite  some  authorities  on  these 
propositions,  in  the  above  order;  and  thea 
to  notice  the  authorities  cited  in  the  opinion  be- 
low. 

First.  Cases  as  to  practical  construction  tad 
its  effect. 

[The  counsel  then  cited  a  number  of  esies 
under  this  head.] 

Second.  Cases  to  show  that  this  prindple 
has  been  deliberately  settled. 

The  general  principle  for  which  we  contend 
is  the  necessity  of  legislation  to  define  and  vest 
lurisdiction  in  the  Circuit  Court.  The  oppoe- 
ing  principle  is,  the  right  and  duty  of  the 
courts  to  exercise  jurisdiction  to  the  extent  of 
the  constitutional  limit,  by  virtue  of  its  pro- 
visions and  without  the  authority  of  Congress. 
We  refer  to  United  States  Bank  v.  Deveaux, 
5  Cranch,  61 ;  Osborne  v.  Bank  of  United  States, 
9  Wheaton,  738,  1  Wash.  235;  7  Cranch,  32;  Ibid. 
604;  3  Wheat.  336;  12  Pet.  616;  also  623,  642; 
14  Pet.  76;  2  Howard,  243. 

In  Turner  v.  Bank  of  America,  4  Dall.  8,  the 
very  question  arose,  and  was  decided.  Gary 
V.  Curtis,  8  Howard,  245;  1  Kent's  Conmien- 
taries,  513. 

[The  counsel  then  reviewed  the  authorities 
cited  to  support  the  opinion  in  Dundas  ▼. 
Bowler,  and  contended  that  thev  did  not  sustam 
it.] 

n.  The  statute  in  question  should  be  ooa- 
strued  according  to  the  ordinary  and  usual  sc- 
ceptation  of  the  terms  used  in  it.    Because — 

Ist.  It  is  constitutional. 

2d.  If  unconstitutional,  it  should  be  entirelj 
rejected. 

If  sustained  at  all,  it  should  be  subjected  to 
the  ordinary  rules  of  interpretation. 

HI.  The  phrase,  "other  choae^  in  actios' 
includes  the  bond  and  mortgage  in  this  suit 
Because — 

1st.  The  statute  was  not  intended  to  be  cos- 
fined  to  negotiable  instruments,  as  is  intimated 
in  Dundas  v.  Bowler,  3  McLean,  209.    For, 

First.  If  an  instrument  not  negotiable  he  si- 
signed,  the  assignee  can  sue  in  equity  in  his  ovi 
name,  and  therefore  the  reason  given  in  Dimdsi 
V.  Bowler  is  not  sound. 

Second.  The  exception,  in  the  Judicisiy 
Act,  of  foreign  bills  of  exchange,  will  leafs 
nothing  of  consequence  for  this  language  li 
cover,  if  it  be  confined  to  negotiable  instn* 
ments. 

Howard  t. 
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444*1  *Third.  This  eomprehensiye  mean- 
ing of  the  clause  is  a  matter  of  express  decision 
— ^decisions  which  have  remained  for  forty 
years  unquestioned.  In  Sere  v.  Pitot,  6  Cranch, 
332,  Chief  Justice  Marshall  decides  that  promis- 
sory notes  were  not  alone  in  the  contemplation 
of  Congress,  and  that  the  "intention  was  to  ex- 
cept from  the  jurisdiction  those  who  could  sue 
by  virtue  of  eaui table  assignments,  as  well  as 
those  who  could  do  so  by  virtue  of  legal  assign- 
ments." "The  term  'other  chose  in  action,'  is 
broad  enouffh  to  include  either  case." 

2d.  The  object  of  the  statute  was  to  preserve 
to  the  State  judicatures  the  interpretation  and 
enforcement  of  contracts  made  between  their 
own  citizens;  and  the  general  nature  of  a  bond 
and  mortgage,  and  the  fact  that  they  affect  the 
realty  of  the  State,  render  it  particularly  prop- 
er that  they  should  not  be  considered  out  of  the 
statute. 

3d.  There  is  greater  reason  for  inhibiting  the 
collection  of  mortgage  debts  in  the  United 
States  courts,  by  an  assignee,  than  of  negoti- 
able instruments,  because,  in  case  of  the  latter, 
a  transfer  for  the  purpose  of  jurisdiction  would 
defeat  the  action;  while  in  the  case  of  the  for- 
mer, if  the  assignment  of  a  mortgage  be  viewed 
as  the  transfer  of  a  title,  the  consideration  can- 
not be  made  the  subject  of  inquiry.  Briggs  v. 
French,  2  Sumner,  252;  Smith  v.  kemochen,  7 
Howard,  216. 

4th.  The  statute  includes  every  such  right  as 
is  ordinarily  termed  a  chose  in  action;  by  which 
ia  meant,  not  a  riffht  which  may  be  sued  for, 
but  one  which  can  be  realized  only  by  suit ;  not 
a  claim  to  property  in  specie,  which  may,  if 
opportunity  offer,  be  exercised  by  caption  or 
entry,  but  a  right  to  a  debt  or  damages,  or 
money  which  can  be  recovered  only  by  action. 
1  Chitty's  R.  99. 

A  deed  of  land  is  not  a  chose  in  action.  A 
writer  on  the  jus  mariti,  after  informing  his 
readers  that  the  husband  might  dispose  of  his 
wife's  choses  in  action,  will  hardly  need  to  add 
that  this  did  not  include  her  "deeds  for  real  es- 
Ute." 

6th.  The  transferee  of  a  bond  and  mortgage 
is  usually  termed  an  assignee,  and  therefore  is 
within  the  act. 

We  ask  an  application  of  the  old  and  familiar 
rule,  that,  when  words  of  a  Hxed  legal  import 
are  used  in  a  statute,  such  meaning  will  be  ac- 
corded to  them  in  its  construction.  Chief  Jus- 
tice Marshall  applied  it  to  the  interpretation  of 
this  statute  in  G  Cranch,  332,  when,  referrinff  to 
the  reason  why  the  court,  in  4  Cranch,  held  that 
an  alien  administrator  might  sue  when  the  in- 
testate could  not,  he  said,  "The  representatives 
of  a  deceased  person  are  not  usually  designated 
bv  the  term  'assignee/  "  So  Justice  Story  at  the 
circuit  and  this  court,  on  several  occasions,  in 
445*]  ^determining  that  the  bearer  of  a  prom- 
issory note  could  sue  when  the  payee  could  not, 
said  that  the  plaintiffs  title  did  not  rest  upon 
what  was  generally  and  commonly  known  as 
an  assignment,  and  that  the  words  of  the  stat- 
ute were  employed  in  the  ordinary  popular  pro- 
fessional sense. 

6th.  Even  at  law,  the  mortgage  is  considered 
but  as  a  chose  in  suction,  and  the  mortgagor  is 
the  real  owner. 

[The  counsel  then  cited  a  number  of  cases  to 
show  how  a  mortgage,  even  at  law,  la  regarded 
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by  the  English  courts,  by  American  courts  gen- 
erally, and  by  the  federal  courts.] 

Douglas,  610;  1  Powell  on  Mortgages,  108, 
110;  4  Kent,  169,  160;  2  Vernon,  401;  2  Jac.  & 
Walk.  194,  note;  4  Conn.  236,  424;  6  Conn. 
168  to  164;  18  Johns.  114;  4  Kent's  Com.  161, 
note  a;  21  Wend.  483;  2  GalUson,  164;  6  P^ 
ters,  483;  1  Paine,  634;  9  Wheat.  489. 

7th.  Whatever  be  the  doctrine  at  law,  in 
equity  a  mortgage  is  styled  and  treated,  in  all 
its  relations  and  for  all  purposes,  as  a  chose  in 
action.  2  Jac.  ft  Walk.  186;  1  Hopkins,  694; 
Storv's  Equity,  sees.  1013,  1016,  1016. 

8th.  If  it  be  conceded  that  the  complainant 
might  have  brought  ejectment  on  the  mort* 
gage,  it  would  not  effect  the  character  of  the 
action.    For, 

First.  This  action  can  be  fully  sustained  by 
an  informal  transfer,  or  even  a  simple  delivery 
of  the  mortgage,  without  writing;  while  an 
ejectment  would  require  a  formal,  regular  trans- 
fer, with  the  solemnity  of  other  deeds  of  real- 
ty, iu  order  to  pass  the  legal  estate. 

Second.  That  both  proceedings  grow  out  of 
the  same  transaction  proves  nothing;  because 
there  may  be  two  remedies  for  one  debt,  in  one 
of  which  the  federal  court  has  jurisdiction,  and 
not  in  the  other. 

The  indorsee  of  a  note  may  sue  on  a  direet 
promise  to  him  by  the  maker,  when  he  could 
not  sue  as  indorsee.    6  HowaM,  278. 

The  assignment  of  the  mortgage,  without  tm 
assignment  of  the  debt,  is  a  nulUty  (2  Cowen, 
23),  while  an  assignment  of  the  debt  carriea 
with  it  the  interest  in  the  land.  2  Gall.  166. 
In  this  case,  an  assignee  of  the  bond  alone 
could  not  sue  on  it  in  this  court.  This  provea 
that  an  assignment  of  the  debt  will  not  confer 
jurisdiction. 

If  we  grant  that  he  could  sue  in  ejectment  at 
law  as  assignee  of  the  mortgage,  tne  question 
would  still  remain,  how  should  he  be  viewed 
when  suing  in  equity  for  his  money,  and  not 
for  the  land,  and  on  both  the  bond  and  mort- 
gage? 

Finally,  we  ask  particular  attention  to  the 
effect  upon  the  ^rights  of  the  mortgagee  [*446 
produced  by  the  statute  of  Michigan,  forbid- 
ding him  to  bring  ejectment  before  foreclosure 
and  sale.  How  emphatically  does  it  reduce  his 
claim  to  a  chose  in  action.  He  has  no  longer  a 
ttile,  upon  which  he  can  even  take  possession; 
but,  according  to  the  only  substantial  right  ever 
intended  to  he  secured,  a  claim  for  money,  and 
the  right  to  an  appropriation  of  the  land  by 
suit  to  make  it.  Aiid  it  is  no  answer  to  this^ 
that  this  law,  taking  away  a  remedy,  does  not 
bind  the  federal  court.  It  is  equally  high  evi- 
dence of  the  doctrines  of  our  State,  in  relation 
to  the  nature  of  the  right  of  a  mortgagee. 

The  argument  of  the  counsel  for  the  appel- 
lee upon  the  question  of  jurisdiction  was  at 
follows: 

With  regard  to  the  first  point,  the  objection 
is  based  upon  the  act  of  Congress,  which  pro- 
vides that  the  Circuit  Court  shall  not  hava 
cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  such  suit  might 
have  been  prosecuted  in  such  court  to  reeovar 
said  contents  if  no  assignment  had  been  madSf 
except  in  cases  of  a  foreign  bill  of  exchange. 

The  Constitution  of  the  United  States  (see. 
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£  of  article  3)  says  the  judicial  power  shall  ex- 
tend to  coutroversieB  between  citizens  of  dif- 
ferent States,  and>  in  section  one  of  the  same 
article,  it  says  that  this  judicial  power  shall  be 
vested  in  one  Supreme  Court,  and  such  inferior 
eourts  as  Congress  shall  from  time  to  time 
establish. 

Now,  we  would  remark,  first,  that  the  case 
before  the  Circuit  Court  was  a  controversy  be- 
tween citizens  of  different  States,  and  to  such 
a  controversy  the  judicial  power  of  the  courts 
of  the  United  States  extends  by  the  Constitu- 
tion, and  by  the  same  Constitution  that  power 
is  vested,  except  where  the  Supreme  Court  has 
original  jurisdiction  by  the  Constitution,  in  the 
inferior  courts  created  by  Congress.  This  judi- 
cial power,  therefore,  to  take  cognizance  of  this 
case.  Is,  by  the  Constitution,  vested  in  the  Cir- 
cuit Court,  and  the  plaintiff  claims  the  consti- 
tutional right  to  have  his  controversy  with  Mr. 
Sheldon,  living  in  Michigan,  decided  by  that 
court.  Congress  has  said,  by  the  provision 
above  referred  to,  that  there  are  certain  con- 
troversies between  citizens  of  different  States 
which  the  United  States  courts  shall  not  take 
cognizance  of;  yet  the  judicial  power  of  the 
court  extends  to  them  by  the  Constitution,  and 
citizens  of  the  different  States  have  the  right  to 
have  that  power  exercised  in  their  controver- 
sies. Where  does  Congress  get  the  power  or 
authority  to  deprive  the  courts  of  the  United 
States  of  the  judicial  power  with  which  the 
447*]  Constitution  has  invested  them?  *Con- 
gress  raav  create  the  courts,  but  they  are 
clothed  with  their  powers  by  the  Constitution, 
and  we  submit  that  the  provision  of  the  act  of 
Congress  materially  conflicts  with  the  provisions 
of  the  Constitution  and  is  void.  It  has  been  set- 
tled, that  an  act  of  Congress,  enlarging  the  ju- 
risdiction of  the  Supreme  Court  beyond  the 
terms  of  the  Constitution,  is  void.  Marbury 
V.  Madison,  1  Cranch,  137.  Can  it  any  more 
take  away  a  constitutional  power  than  it  can 
confer  an  unconstitutional  one  7  We  submit  that 
it  cannot.  The  jurisdiction  of  this  class  of 
controversies  is  in  the  Circuit  Court.  The 
Constitution  makes  no  such  distinction  as  the 
act  of  Congress  does,  and  we  respectfully  sub- 
mit, that  it  is  of  the  utmost  importance  to  cit- 
izens of  the  different  States  that  the  whole  judi- 
cial power  granted  by  the  Constitution  to  the 
courts  of  the  United  States  should  be  exer- 
cised. We  are  aware  that  in  some  cases  it  has 
been  assumed  that  this  act  of  Congress  is  valid ; 
but  we  submit  that  there  has  been  no  decision 
j}t  this  court  to  that  effect,  and  even  if  there 
had,  being  erroneous,  the  court  would  reverse 
it. 

But  a  mortgage  is  not  a  promissory  note  or 
chose  in  action,  within  the  meaning  of  the  pro- 
visions of  the  act  of  Congress.  A  mortgage  is 
a  conveyance  of  the  fee-simple  of  real  estate, 
liable  to  be  defeated  subsequently  by  pay- 
ment of  money,  to  secure  the  payment  of 
which  it  was  made.  It  is  in  no  sense  a  chose 
in  action,  which  is  a  thing  in  action,  a  right  of 
action,  a  thing  recoverable  in  action,  a  debt,  a 
demand,  a  promissory  note,  a  right  to  recover 
damages.  A  chose  in  action  was  originally  a 
right  of  action  not  assignable  at  law.  It  was  a 
cause  of  suit  for  a  debt  due  or  a  wrong.  The 
bond  with  the  mortgage  may  be  a  chose  in  ac- 
tioa;  but  the  estate  conveyed  by  the  mortgage 


is  not.  It  is  A  realty.  It  Is  retl  estate  eonveyed, 
and  at  law  the  estate  is  absolute,  forfeited,  per- 
fect. In  equity  it  may  be  redeemed;  but  the 
estate  is  nevertheless  absolute,  and  redemption 
is  a  matter  of  favor  or  equity  rather  than  • 
legal  right.  How  does  this  partake  of  a  chose 
in  action  7  Now,  what  is  a  foreclosure  bill  ?  It 
is  not  a  suit  upon  a  bond,  but  a  proceeding  in 
law  against  property,  to  cut  off  the  equitab.'e 
right  to  redeem  within  a  certain  period,  and  to 
procure  a  sale  of  the  real  estate.  It  is  not  a 
personal  action — seeks  no  decree  against  the 
person — but  simply  asks  that  certain  property 
conveyed  to  the  plaintiff  may  be  sold,  and  fur- 
ther right  to  redeem  foreclosed.  An  ejeetment 
lies  upon  a  mortgage,  especially  after  forfeiture; 
the  mortgagee  may  convey  the  estate  and  eject- 
ment lies  in  favor  of  his  grantee.  Will  it  be 
said  that  his  grantee,  though  living  in  another 
State,  could  not  maintain  an  ejectment  in  this 
court  to  recover  the  property  7  Cannot  hii 
grantee  equally  appeal  *to  this  court  to  [*448 
foreclose  the  eouity  to  redeem?  This  point 
has  been  directly  passed  upon  in  the  Circuit 
Court  for  the  District  of  Ohio,  in  the  case  of 
Dundas  et  al.  v.  Bowler  et  al.,  reported  in  the 
first  volume  of  Western  Law  Journal,  and  the 
decision  of  the  court  is  sustained  by  the  sound- 
est reasoning.    3  McLean,  206. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  only  question  which  it  will  be  necessary 
to  notice  in  this  case  is,  whether  the  Circuit 
Court  had  jurisdiction. 

Sill,  the  complainant  below,  a  citizen  of  New 
York,  filed  his  bill  in  the  Circuit  Court  of  ths 
United  States  for  Michigan,  against  Sheldon, 
claiming  to  recover  the  amount  of  a  bond  and 
mortgage,  which  had  been  assigned  to  him  by 
Hastings,  the  President  of  the  Bank  of  Mich- 
igan. 

Sheldon  in  his  answer,  among  other  things, 
pleaded  that  "the  bond  and  mortgage  in  con* 
troversy,  having  been  originally  given  by  i 
citizen  of  Michigan  to  another  citizen  of  the 
same  State,  and  the  complainant  being  assignee 
of  them,  the  Circuit  Court  had  no  jurisdiction* 

The  eleventh  section  of  the  Judiciary  Act, 
which  defines  the  jurisdiction  of  the  circuit 
courts,  restrains  them  from  taking  **cogni7iince 
of  any  suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  hare 
been  prosecuted  in  such  court  to  recover  the 
contents,  if  no  assignment  had  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchanj^." 

The  third  article  of  the  Constitution  decla'^ 
that  "the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and 
such  inferior  courts  as  the  Confess  may,  from 
time  to  time,  ordain  and  establish.**  The  sec- 
ond section  of  the  same  article  enumerates  the 
cases  and  controversies  of  which  the  judicial 
power  shall  have  cognizance,  and,  amons  others, 
it  specifies  "controversies  between  citizens  of 
different  States." 

It  has  been  alleged,  that  this  restriction  of 
the  Judiciary  Act,  with  regard  to  assignees  of 
choses  in  action,  is  in  conflict  with  this  prori* 
sion  of  the  Constitution,  and  therefore  void. 

It  must  be  admitted,  that  if  the  ConstitutioB 
had  ordained  and  established  Uie  inferior  eonrts, 
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and  distributed  to  them  their  respective  powers, 
they  could  not  be  restricted  or  devested  by  Con- 
gress. But  as  it  has  made  no  such  distribution, 
one  of  two  consequences  must  result— either 
that  each  inferior  eoort  created  by  Congress 
must  exercise  all  the  judicial  powers  not  given 
to  the  Supreme  Court,  or  that  Congress,  hav- 
ing the  power  to  establish  the  courts,  must  de- 
440*]  nne  their  respective  jurisdictions.  *The 
first  elf  these  inferences  has  never  been  asserted, 
and  could  not  be  defended  with  any  show  of 
reason,  and  if  not,  the  latter  would  seem  to 
follow  as  a  necessary  consequence.  And  it 
would  seem  to  follow,  also,  that,  having  a 
right  to  prescribe,  Congress  may  withhold  from 
any  court  of  its  creation  jurisdiction  of  any  of 
the  enumerated  controversies.  Courts  created 
by  statute  can  have  no  jurisdiction  but  such  as 
the  statute  confers.  No  one  of  them  can  assert 
a  just  claim  to  jurisdiction  exclusively  con- 
ferred on  another,  or  withheld  from  all. 

The  Constitution  has  defined  the  limits  of  the 
judicial  power  of  the  United  States,  but  has 
not  prescribed  how  much  of  it  shall  be  exer- 
cised by  the  Circuit  Court;  consequently*  the 
statute  which  does  prescribe  the  limits  6f  their 
jurisdiction,  cannot  be  in  conflict  with  the  Con- 
stitution, unless  it  confers  powers  not  enumer- 
ated therein. 

Such  has  been  the  doctrine  held  by  this  court 
since  its  first  establishment.  To  enumerate  all 
the  cases  in  which  it  has  been  either  directly 
advanced  or  tacitly  assumed  would  be  tedious 
and  unnecessary. 

In  the  case  of  Turner  ▼.  Bank  of  North 
America,  4  Ball.  10,  it  was  contended,  as  in 
this  case,  that,  as  it  was  a  controversy  between 
citizens  of  different  States,  the  Ccmstitution 
gave  the  plaintiff  a  right  to  sue  in  the  Circuit 
Coiirt,  notwithstanding  he  was  an  assignee 
within  the  restriction  of  the  eleventh  section  of 
the  Judiciary  Act.  But  the  coiirt  said:  "The 
political  truth  is,  that  the  disposal  of  the  judi- 
cial power  (except  in  a  few  specified  instances) 
belongs  to  Congress;  and  Congress  is  not 
bound  to  enlarge  the  jurisdiction  of  the  federal 
courts  to  every  subject,  in  every  form  which 
the  Constitution  might  warrant."  This  de- 
cision was  made  in  1799;  since  that  time,  the 
same  doctrine  has  been  frequently  asserted  bv 
this  court,  as  may  be  seen  in  Mclntire  v.  Wood, 
7  Cranch,  606;  Kendall  v.  United  States,  12 
Peters,  616;  Cary  v.  Curtis,  3  Howard,  246. 

The  only  remaining  inquiry  is,  whether  the 
eomplainant  in  this  case  is  the  assignee  of  a 
"chose  in  action,"  within  the  meaning  of  the 
statute.  The  term  "chose  in  action"  is  one  of 
comprehensive  import.  It  includes  the  infinite 
▼arieFy  of  contracts,  covenants,  and  promises, 
which  confer  on  one  party  a  right  to  recover 
a  personal  chattel  or  a  sum  of  money  from  an- 
other, by  action. 

It  is  true,  a  deed  or  title  for  land  does  not 
come  within  this  description.  And  it  is  true, 
also,  that  a  mortgagee  may  avail  himself  of  his 
legal  title  to  recover  in  ejectment,  in  a  court  of 
law.  Yet,  even  there,  he  is  considered  as  hav- 
450*1  ing  but  a  chattel  ^interest,  while  the 
mortgagor  is  treated  as  the  true  owner.  The 
land  will  descend  to  the  heir  of  the  mortgagor. 
ffis  widow  will  be  entitled  to  dower.  But  on 
Ihe  death  of  ths  mortgagee,  the  debt  secured  by 
If  U  e4. 


the  mortgage  will  be  assets  In  the  hands  of  his 
executor,  and  although  the  technical  legal  es- 
tate may  descend  to  his  heir,  it  can  be  used 
only  for  the  purpose  of  obtaining  satisfaction 
of  the  debt.  The  heir  will  be  but  a  trustee  for 
the  executor. 
In  equity,  the  debt  or  bond  is  treated  as  the 

firincipal,  and  the  mortgage  as  the  incident, 
t  passes  by  the  assignment  or  transfer  of  ths 
bond,  and  is  discharged  by  its  pajrment.  It  is, 
in  fact,  but  a  special  security,  or  lien  on  the 
property  mortgaged.  The  remedy  obtained 
on  it  in  a  court  of  equity  is  not  the  recovery  of 
land,  but  the  satisfaction  of  the  debt.  It  is  the 
pursuit  by  action  of  one  debt  on  two  instru- 
ments or  securities,  the  one  general,  the  other 
special.  The  decree  is,  that  the  mortgaged 
premises  be  sold  to  pay  the  debt,  and  if  insuf- 
ficient for  that  purpose,  that  the  complainant 
have  further  remedy,  by  execution,  for  the  bal- 
ance. 

The  complainant  in  this  case  is  the  purchaser 
and  assignee  of  a  sum  of  money,  a  debt,  a 
chose  in  action,  not  of  a  tract  of  land.  He 
seeks  to  recover  by  this  action  a  debt  assigned 
to  him.  He  is  therefore  the  ''assignee  of  a 
chose  in  action,"  within  the  letter  and  spirit  of 
the  act  of  Congress  under  consideration,  and 
cannot  support  this  action  in  the  Circuit  Court 
of  the  United  States,  where  his  assignor  could 
not 

The  Judgment  of  the  Circuit  Court  must 
therefore  l^  reversed,  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Michigan, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  this  cause  be,  and  the  same 
is  hereby  reversed,  for  the  want  of  jurisdic- 
tion in  that  court;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Cir- 
cuit Court,  with  directions  to  dismiss  the  bill 
of  complaint  for  the  want  of  jurisdiction. 


•JAOOB  LB  ROT,  Plaintiff  in  Error,  [*461 

▼. 
WILLIAM  BEARD. 

Power  to  agent  to  sell  lands — extent  of  author- 
ity— covenant  of  seisin  broken  without  evic- 
tion— power  ambiguous,  construction  of  by 
agent  binds  principal — assimipsit  in  one  State 
on  undertaking  in  another,  seal  not  affixed. 

By  the  laws  of  Wisconsin,  where  the  contract  in 
question  was  made,  a  scroll  or  any  device  hy  way 
of  seal  has  the  scoie  effect  as  an  actual  seal.  But 
in  New  York  it  is  otherwise,  and  an  action  brought 


Nora. — Attorney,  authority  of.  See  note  to  8 
L.  ed.  U.  S.  60. 

Lex  loci  re!  sit»  governs  titles  to  lands  by  deed 
or  devise.  See  notes  to  6  L.  ed.  U.  ft,  385 ,  6  L.  ed, 
U.  S.  867.  683. 
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la  Nen  York  upon  inch  mo  iDttnimcnt  moit  be  an 

(crall  !a  Wlw-oaaln,  icbkli  conlnlnrd  a  coTCDant  of 
■elilD,  and  an  acttoo  wai  brougbt  la  New  York  lor 
a  breach  of  thia.  It  waa  properlj  an  action  of  aa- 
■umpslt,  aod  not  rovenaiit. 

It  vaa  Dot  DccfHarr  Id  the  declarattOD  to  allefe 
•n  eTJctloD,  becaaaa  tbe  coTCDaDt  waa  broken  aa 

Wbera  a  power  of  attornBj  authorlied  Iho  annt 
•^i  contract  tor  tbe  aale  of.  and  to  sell,  eltber  Id 
wbola  or  In  part,  the  landa  and  real  eatale  eo  pur- 
cbaaed,"  and  "od  luch  terma  In  all  reapecla  aa  hr 
Bball  deem  maal  advantageoua."  and  ''to  execute 
deeda  of  coDTefBDce  Decrasarr  for  the  full  and  per- 
tact  trangfer  of  all  our  reapectlTi  rlttht,  title,  etc.. 
aa  aufflclentlT  In  all  reapecla  aa  we  ouraelTca  could 
do  peraoDallT  In  tbe  preoilteB,"  thene  eipreaaiona, 
•Idad  br  tbe  altuatloD  of  tbe  parllFa  and  tbe  proii- 
*rt7,  tbe  uaaeee  of  the  coiinlrj  on  auch  aubjecta,  tbe 
acta  of  tbe  partka  themaelies,  and  an;  other  clr- 

itance  bartnK  a  Iceel  bearing  upoD  the  quea- 
muBt  be  coDBlrued  HB  glTlna  to  the  agent  tbe 

rr  to  enter  Into  a  covcDant  oF  aelaln. 
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THIS  case  was  brought  up  by  wHt  of  error 
from  the  Circuit  Court  of  the  United 
SUten  tor  the  boutheni  District  of  New  York. 

The  facta  of  the  rate  were  (lipae: 

On  the  Slst  of  Auguat,  1830,  Jacob  Le  Roy 
Mid  Charlotte  D.  Le  Roy,  citizena  of  the  State 
of  New  York,  executed  the  following  power 
of  attorney: 

"Know  all  men  by  these  prewtita,  that  we, 
Jacob  he  Roy  and  Charlotte  D.  Le  Roy,  his 
wife,  of  the  town  of  Le  Roy,  in  the  County  of 
Geneaee,  and  State  of  New  York,  have  consti- 
tuted and  appointed,  and  by  these  presents  do 
oonatitute  and  appoint,  Elisha  Starr,  of  the 
■ame  place,  our  true  and  lawful  attorney,  for 
the  purposes  following,  to  wit:  In  the  name  of 
the  aatd  Jacob  Le  Roy,  Knd  for  hia  use  and 
benefit,  to  expend  and  inveat  certain  moneys 
for  that  purpose  herewith  placed  by  him  In  the 
bajida  of  the  aaid  Starr,  in  the  purchase  of  lands 
and  real  eatats  in  lome  of  the  Western  States 
and  territories  of  the  United  States,  at  the  dis- 


cretion of  the  said  Slarr,  and  to  take  the  cer- 
tiecatea,  titlea,  deeds,  or  other  evidencea  of  iwt 
piirchaaea,  to  and  in  the  name  of  the  aaid  Jatob 
l.e  Royi  and  also,  for  and  in  the  names  of  tbf 
said  Jacob  Le  Roy  and  Charlotte  D.  Le  Roj,  u 
contract  for  the  aale  of,  and  to  sell,  either  j, 
whole  or  in  part,  tbe  landa  and  real  estak  m 

Surchased  by  the  said  Starr  with  the  nmtj 
erewith  fumiahed  him,  or  any  other  landi  or 
real  estate  heretofore  purchased  in  the  iiiij 
States  or  territories,  by  the  said  Starr  or  Sof- 
frencia  Dewy,  for  the  *aaid  Jacob  Le  [*ig| 
Roy,  and  now  owned  by  him,  or  any  ludi 
which  may  have  been  bought  with  the  aviili 
of  the  lands  so  purchased  aa  aforesaid,  or  for 
which  the  tame  may  have  been  exchanged,  to 
such  person  or  persona,  for  such  eonsidentias, 
and  on  such  terma,  in  alt  respecta,  as  tbe  uid 
Starr  shall  deem  moat  advauEageouaj  and  fur 
us,  and  in  our  names,  to  execute  to  the  pir- 
chascr  or  purchaaera  thereof,  the  asaignmentt, 
contracts,  or  deeds  of  conveyance  neceasaij  fo> 
the  full  and  perfect  transfer  of  all  our  respK- 
tive  right,  title,  and  interest,  dower  and  n^t 
of  dower,  as  sufficiently,  in  all  respects,  aa  wc 
ourselves  could  do  personally  in  the  preninti 
and  generally,  aa  the  agent  and  attorney  of  tU 
said  Jacob  Le  Roy,  to  purchase  lands  or  real 
estate  with  the  money  now  furnished  hiro,  and 
to  sell,  resell,  and  exchange  the  same,  or  snjr 
lands  heretofore  purchased  by  him  for  ths  asid 
Jacob  Le  Roy,  or  any  lands  or  real  estate  that 
he  may  acquire  in  consideration  of  the  salt  m 
exchange  of  the  anmc,  to  such  persons,  and  at 
such  terms,  in  all  respects,  as  be  may  deem 
most  eligible;  and  to  do  all  acts  legally  Mca- 
sary  for  the  perfect  transfer  to  such  persona  of 
Ihe  title  of  the  same;  we  hereby  ratifying  and 
confirming  whataoever  our  said  attorney  ghall 
do  in  the  premises,  by  virtue  of  these  prdsentt. 
until  the  1st  da;  of  July  next,  1S37;  from  sod 
after  which  day,  these  prcsoBta,  and  the  pow- 
ers conferred  thereby,  shall  cease,  and  be  null 
and  void. 


I.  when  broken,  and  when  not. 
^  J  for  breach  of  same, 
t  or  seisin  Is  broken,  it  the  cotp- 
nanior  dbb  not  the  poBicialon,  the  right  of  posaeo- 
slon,  and  tbe  right  of  legal  titlp.  Brsdsbaw's  cose. 
0  Co.  BO;  WotlOD  v.  Hele,  3  Saund.  181  c,  note: 
Pollard  T.  Dwlght,  *  rranfh,  i21.  430;  nuTSlJ  t. 
Craig,  2  Wheat.  02:  MrCartj  v,  Legwtt.  3  Hill. 
184  ;  2  Hllljard  on  Real  Propertj.  372,  3S2,  2d  ed. 

Where  grantor  holda  undrr  n  deed,  which  la  Hot 
void,  but  DDlj  TOldabte.  aa  Ihe  deed  of  a  noD  com- 
pos Dot  under  guirdlannhip ;  or.  where  he  baa  ei- 
elualve  paaaeslon,  claiming  a  fee.  adveraelv  to  the 
owner ;  or,  where  he  claims  under  a  deed  from  one 
having  no  right  to  coDvey.  and  pntera  under  color, 
though  nol  h;  rirtue  of  aueh  deed,  and  acquires  a 
■elsin  br  diBsclBiD  of  the  prior  owaer.  the  covenant 
of  aelaln  la  not  broken.  WolC  v.  Maxwell,  B  Pick. 
31T ;  Uaratoa  v.  Hobbs,  2  Maia.  433 ;  Benrce  v. 
Jackaon,  4  Man.  408;  Smith  v.  Strong.  14  Pick. 
1S2;  Baiter  *.  Bradbury.  T  Shepl.  2e0 ;  Spring  v. 
Chaae,  9  Bbepl.  90B. 

In  new  Hnmpablrt,  a  mere  right  of  entrj  In  tbe 
grantor  has  been  held  to  auataln  the  covenant  at 
Belatn.     Wlllard  V.  Turtchell,  1  N.  H.  ITT. 

Where  land  la  deflDltel]>  deicrlbed.  It  la  na  breach 
Of  the  corenaat  tbat  grantor  owna  leaa  number  of 
acree  than  tbat  aatlmated  In  deed.  Hann  v.  Pear- 
son. 2  Johna.  3T. 

lint  It  It  a  breach  of  tbe  covenaat  of  aeialn.  If 
curensDtor  ts  not  selied  of  the  entire  tee,  but  odIj 
of  an  undivided  portion.  Sedwick  V.  Honenback, 
T  Johna.   3T6. 

There  la  a  dlBtlnctlOD  between  the  covenant  Of 
bcIbId  and  tbat  of  a  "perfect,  abaolata  and  Inde- 
/eaalhte  estate  of  Inberltanee   In   fec-almple."     A 


r  the  cartesr. 


I.  373. 


at.  bot  Bot 
I3S I  r.ai- 
V.  Btnrde 


■Igbt 


lelain  bj   wr.i  _  _..._.._ 

I  a  breach  of  tbe  covenaat  of  avlala.  Tkk 
>nt  [a  not  the  same  wltb  tbnt  of  '-a  (vid 
lo  convey.'-  The  latter  la  a  covennnt  fortlf.f, 
^qulrea  "the  very  estate  In  giianlllT  and  tini' 
Vhlch    Is    agreed    for.      Richardson    v.    Uon. 

0  Vt.  10;  2  Id.  337. 

In  CoDDectlcut,  the  covenant  of  aelaln  Is  bell  » 

require    a    lawful    aelsln.      Mllebell    v.    Warner,  S 

Conn,  48T. 
The  covenj 

a  fulflllmeut  of  ftl~  irbroken  at  ail'   ItTs  ao'uir 
'— '—  "  '-  made.     Abbott  v.  Allen,  H  Johna  W«: 
S  Hill.  1S4  ;  S  HIIIlBrd,BiM 


I^girett,  S 
74,  Sd  ed. ; 


262  ;  Mo^rlB  r.  Ph 

ps,  5  Johna.  '49 ;  2  B^itai.  IM: 

has  only  a  copybold  In  fee,  ftt 

Is  broken,  and  the  d 
tbe  dlfrerence  In  value  of  a  fee-almple  and  a  ran- 
hold.  So  where  husbaod  and  wife  CDnTrv,  ant  & 
latter  Is  an  Infant  and  dies.  It  la —-.—.—-. 


right    ( 


i"?!. 


thia  fact.  BUd  tbtt  her  rlebt  has  desrendn]  tg  i 
minor  heir,  and  tbat  tbe  estalc  Is  devested  frosi  Itr 
plalnMET.  Gray  v.  RUcoa,  Noj.  142  ;  Naab  V.  Aik 
too.  Jonea.  T.  IDS. 

The  covennnt  of  aelaln  Is  not  broken  by  any  obI- 
alandlng  equity,  or  equitable  lien,  aa,  far  Inilun. 


1860 


LE  Hot  ▼.  BBiLBD. 


"Sealed  with  our  seals,  and  dated  this  3l8t 
day  of  August,  1836. 

"Jacob  Le  Roy,  [L.  8.] 

"Charlotte  D.  Le  Roy.     [L.  8.] 

•"In  presence  of — " 

This  power  was  regularly  acknowledged. 

On  the  7th  of  November,  1836,  Starr  exe- 
euted  the  deed  which  was  the  subject  of  the 
present  controversy,  viz.: 

"This  indenture,  made  this  7th  day  of  No- 
vember, in  the  year  of  our  Lord  1836,  between 
Jacob  Le  Roy  and  Charlotte  D.  Le  Rov,  wife 
of  said  Jacob,  both  of  Le  Roy,  Genesee  County, 
State  of  New  York,  by  Elisba  Starr,  now  of 
Milwaukee,  in  the  Territory  of  Wisconsin, 
their  lawful  attorney,  parties  of  the  first  part; 
snd  William  Beard,  of  Newtown,  Fairfield 
County,  and  State  of  Connecticut,  party  of  the 
second  part,  witnesseth:  that  the  said  party  of 
the  first  part,  for  and  in  consideration  of  one 
thousand  eight  hundred  dollars  in  hand  paid 
by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  have  granted, 
bargained,  sold,  remised,  released,  aliened,  and 
confirmed,  and  by  these  presents  do  grant,  bar- 
gain, sell,  remise,  release,  alien,  and  confirm, 
453*]  unto  the  said  party  of  the  ^second 
part,  and  to  his  heirs  and  assigns,  forever,  one 
certain  piece  or  parcel  of  land,  situated  in  the 
town  of  Milwaukee,  and  territory  of  Wiscon- 
sin, viz.:  One  equal  undivided  acre  of  land,  in 
fifty-seven  and  sixty  hundredths  acres,  said 
fifty-seven  and  sixty  hundredths  acres  being 
in  township  lot  number  three  of  the  southeast 
fractional  quarter  of  section  number  thirty-two 
in  said  township  seven,  north  of  range  twenty- 
two  east,  it  being  part  of  the  same  tract  of  land 
conveyed  to  us  by  Levi  C.  Turner,  of  Coopers- 
town,  Otsego  County,  State  of  New  York,  as 
per  his  deed,  bearing  date  the  28th  day  of  April, 
1836;  together  with  all  and  singular  the  her- 
editaments and  appurtenances  thereunto  be- 
longing, or  in  any  wise  appertaining,  and  the 


reversion  and  reversions,  reioainder  and  re- 
mainders,  rents,  issues,  and  profits  thereof. 
And  all  the  estate,  right,  title,  interest,  claim, 
or  demand  whatsoever,  of  the  said  party  of  the 
first  part,  either  in  law  or  equity,  of,  in,  and  to 
the  aoove  bargained  premises,  with  the  heredita- 
ments and  appurtenances;  to  have  and  to  hold 
the  said  premises  as  above  described,  witn  the 
appurtenances,  unto  the  said  party  of  the  sec- 
ond part,  and  to  his  heirs  and  assigns,  to  their 
sole  and  only  proper  use,  benefit,  and  behoof, 
forever.  And  the  said  parties  of  the  first  part, 
by  their  attorney,  as  aforesaid,  for  their  heirs, 
executors,  and  administrators,  do  covenant, 
grant,  bargain,  and  agree,  to  and  with  the  said 
party  of  the  second  part,  and  his  heirs  and  as- 
signs, that,  at  the  time  of  the  ensealing  and  de- 
livering these  presents,  we  are  well  seized  of  the 
premises  above  conveyed,  as  of  a  good,  sure, 
perfect,  absolute,  and  indefeasible  estate  of  in- 
heritance in  the  law  in  fee-simple,  and  have 
good  right,  full  power,  and  lawful  authority  to 
grant,  bargain,  sell,  and  convey  the  same  in 
manner  and  form  as  aforesaid.  And  that  the  same 
are  free  and  clear  of  all  incumbrances,  of  what 
kind  and  nature  soever.  And  that  the  above 
bargained  premises,  in  the  quiet  and  peaceable 
possession  of  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  against  all  and  every  per- 
son or  persons  lawfully  claiming  or  to  claim 
the  whole  or  any  part  thereof,  they  will  forever 
warrant  and  defend. 

"In  witness  whereof,  the  said  parties  of  the 
first  part  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 
"Jacob  Le  Roy,  [L.  S.] 

"By  Elisha  Starr,  his  Attorney. 
"Charlotte  D.  Le  Roy,     [L.  S.] 
"By  Elisha  Starr,  her  Attorney. 

"Sealed  and  delivered  in  presence  of 
"Hans  Crocker, 
"David    V.    B.    Baldwin." 

•This   deed   was  regularly   acknowl-    [*454 
edged  and  recorded  in  Wisconsin. 


a  wife  to  dower  her  husband  beins  living.  Backus* 
Adm'r,  etc  v.  McCoy,  8  Ohio,  218;  wheeler  v. 
Hatch.  3  Fairf.  3S9 :  Fltzhugh  v.  Croeham,  2  J.  J. 
Marsh.  430 ;  Sedgwick  v.  Hollenback,  7  Johns.  37fl, 
880 :  16  Johns.  264  :  Rawie,  Covenants  (or  Title, 
63,  64  ;  Tuite  v.  Miller,  10  Ohio,  383. 

It  is  no  breach  of  the  covenants  of  seisin  and  a 
right  to  convey,  that  a  highway  passes  over  the 
land.  The  owner  of  the  land  has  toe  fee,  or  right 
to  the  soil,  subject  to  the  public  use.  Cooke  v. 
Oreen,  11  Price,  736:  1  Rolle*8  Abr.  302,  B. ;  2 
Inst.  706 ;  Lade  v.  Shepherd,  Str.  1004 ;  Grose  v. 
West,  7  Taunt.  80;  Goodtitle  v.  Alker,  1  Burr.  188, 
143 ;  CortelTou  y.  Van  Brunt,  2  Johns.  357 ;  Jack- 
son T.  Hathaway.  16  Johns.  447 ;  Makepeace  t. 
Worden,  1  N.  H.  16:  Peck  ▼.  Smith,  1  Conn.  103; 
Witter  ▼.  Harvey,  1  McCord,  67;  8  Md.  L.  83; 
Com.  y.  Peters,  2  Mass.  127;  Paley  ▼.  Chandler, 
6  Mass.  4.54  ;  Fairfield  y.  Williams,  4  Mass.  427 ; 
Btackpole  y.  Healey.  16  Mass.  33 ;  Bobbins  y.  Bor- 
man,  1  Pick.  122;  McDonald  v.  Lindall,  8  RawIe, 
495;  Whitbeck  v.  Cook,  16  Johns.  483;  Mayor, 
etc  y.  Steamboat,  etc.  Charlt.  342 :  Nicholson  y. 
Stockett,  1  Walk.  67 ;  Matter  of  John  and  Chernr 
Streets,  19  Wend.  669:  Doe  v.  Pearsy,  7  B.  &  Cf. 
804  ;  Dygert  y.  Schenck,  28  Wend.  446 ;  Trustees, 
etc.  T.  Auburn,  etc.  8  Hill,  667 :  Union,  etc.  v. 
Robinson,  6  Whar.  18;  Wooster  v.  Butler,  18  Conn. 
809;  Rows  v.  Granite,  etc.  21  Pick.  344;  Bosley 
▼.  Susquehanna,  8  Bland,  67 ;  Leavitt  ▼.  Towle,  8 
N.  U.  96;  2  Hill,  Real  Property,  87;  Uawie  on 
Coyenants  for  Title,  63;  Lewis  v.  Jones,  1  Burr, 
886. 

If  a  fence,  or  a  building,  on  the  premises,  which 
Is  part  of  the  realty,  docs  not  belong  to  the  coy- 
cnantor,  the  coyenant  of  seisin  Is  broken,  as  to 
12   li.  cd. 


that.  Mott  T.  Palmer,  1  N.  Y.  664;  We.it  y. 
Stewart,  7  Burr.  122 ;  Rawle,  Coy.  for  Title,  64. 

A  want  of  title,  according  to  the  coyenant  of 
seisin,  breaks  It  and  gives  an  Immediate  right  to 
action.  McCarty  y.  Leggett,  3  Hill,  134  ;  Blnghnm 
y.  Welderway,  1  N.  Y.  o09 ;  Fitch  y.  Baldwin,  17 
Johns.   171 ;  Rawle,  Coy.  for  Title,  67. 

Measure  of  damages  on  breach  of  coyenant  of 
seisin. 

Upon  the  covensnt  of  seisin  the  measure  of  dam- 
ages is  the  consideration  paid  with  Interest.  2 
Hllliard  on  Real  Property,  386,  2d  ed. :  llorsford  y. 
Wright,  KIrby,  3;  Castle  y.  Peirce.  2  Root.  294; 
Mitchell  y.  Hazen,  4  Conn.  495;  Nelson  y.  Msit- 
thews.  2  Hen.  &  M.  177;  Mills  y.  Bell,  3  Call. 
(Va.)  822;  Stout  y.  .Tnckson.  2  Rand.  132;  Thucl- 
keld  ▼.  Fltshugh,  2  Leigh,  451. 

The  measure  of  damages  on  the  breach  of  the 
coyenant  of  seisin  is  tho  value  of  the  lands  at  the 
time  of  the  sale,  and  the  best  estimate,  and  the 
only  one  generally  taken,  of  this,  is  found  In  the 
consideration  money  paid,  and  to  counterbalance 
the  claim  for  mesne  profits  it  Is  deemed  proper  to 
allow  interest  upon  this  amount  whenever  they 
could  properly  be  recovered  by  the  paramount 
owner.  4  Kent,  476 ;  Rawle  on  Covenants  for 
Title,  71,  78. 

It  was  the  land  and  its  price  at  the  time  of  the 
sale  which  the  parties  had  In  view,  and  to  that  sulv 
Ject  the  operation  of  the  contract  ought  to  be  con- 
fined.  Decisions  to  this  effect  may  lie  found  in 
nearly  every  State  in  the  Union  In  which  the  coy- 
enant for  seisin  is  employed.  Some  of  them  are: 
Mar8ton  v.  Hobbs,  2  Mass.  433;  Caswell  v.  Wen- 
dell. 4  Mass.  108:  Smith  y.  Strong,  14  Pick.  IL'S; 
Stubbs  y.  Page,  2  Grcenl.  376 ;  Leland  ▼.  Stone.  10 
73  115;! 


454  SuFBKMB  Coutft  or  ¥BB  Uinn>  ScAfti.  IBM 

There  were  three  persons,  viz.,  Nichols,  Bald-  a  letter  three  days  ago  from  that  place,  bat  not 

win,  and  Beard,  engaged  in  making  purchases  a  word  is  said  about  any  trouble,  and  I  hsTe 

from  Starr,  each  upon  his  own  account,  and  therefore  come  to  the  conclusion   your  sgent 

the  following  letters  were  read  upon  the  triaL  has  been  hoaxed;  the  whole  statement  cam'M 

They  are  inserted  because  the  opinion  of  the  on  the  face  of  it  an  absurdity.    Admitting  thit 

court  lays  some  stress  upon  the  actions  of  the  anything  had  occurred  as  vou  state,  have  not 

parties.  the  United  States  received  the  same  amount 

"Newtown,  August  28,  1838.  *there  from  their  land  as  they  have  else-  [*455 

"Jacob  Le  Roy,  Esq.:  where T    Do  you  imagine  that  Congress  would 

"Dear  Sir — I  take  the  liberty  of  forwarding  allow  innocent  persons  to  suffer  in  a  case  of 

to  you  the  following  information,  by  advices  that  kindT     I  have  written  to  Milwaukee  bj 

lately  received  from  my  attorney  at  Milwaukee,  this  day's  mail  to  ascertain  if  there  is  uj 

I  learn  that  the  title  of  the  property  I  purchased  difficulty,  and  in  the  interim  would  beg  yoo  to 

of  you  in  Milwaukee,  in  November,  1836,  has  keep  easy  in  mind,  for  you  may  rest  aasored 

failed,  in  consequence  of  the  Indian  title  not  be-  that  your  title  will  never  be  disturbed, 
ine  extinguished  when  the  property  was  floated.  "Respectfully,  yours  truly, 

I  further  learn  that  the  receiver  or  land  officer  (Signed)  "Jacob  Le  Soy* 

has  been  directed  to  refund  the  purchase  money  .^       York.  12th  June,  1830. 

to  the  original  purchaser,  and  that  the  subject  «Ti»^«i,n,i-  'STiAU^^7  i-«  . 

Us  ^lh7J^  ^^l  IS^rtv^rS     ^'^-Mlt^^^^^         ist  instant  was  r. 

to\i:  J^e^ment  «d     htt^^aTpe^' wS  S'th^tThe'^M  J^^^^^ 

taken  from  his  deci;ion  to  the  Secretary  of  the  !^*tl*5'!:iS2  V^«  fh«  TW^PS^^!^^!?? 

Treasury,  who  confirmed  the  decision.  ^  *•  ^f^"""^  /^^  the  United  SUtes,  sad  I 

*nt  IJ^ ^J^y  ^^  A^,.v^^^^m  o^arT  ♦!,«♦    «»<».  ^^^  ^^  »<>  ™^«  ^7  which  a  sale  can  be  re- 

^n„?  o^^JZ.^f  w™f^  v^«  art  TuhSPS  «^°^^  ^^  ^7  ^^^^^  «^  ^^^  government  after 
your  covenants  of  warranty,  you  are  liable  t«   i^  ^^  ^^^^^  ^^^  consummate.     If  any  error 

refund  to  me  the  purchase  money  which  I  shall  ^,  ^^^  committed,  of  whiS  I  have  noT 
expect  you  to  do,  together  with  the  mterest  on  *^,^«f;"  „,^^  LkLk  .-is-™  «tt«*»!  ♦-  JL 
thHame.    If  a  deed  of  release  or  quitclaim  will   formation    upon   which   reliance   ou^t  to  be 

w-^!r  ««\r  — «,:^  ♦^^^,;  «,*«  «-«  i^rtw.  J^^  placed  in  transactions  of  business,  the  govern- 
be  of  any  service  to  you,  you  can  nava  one  tL^^*  „;ii  ^^  ^«„u*  —.^4.  :*     uI-;  1^  .. 

when  the  money  is  refrntded:  "'**"*  ^'^  P^uf^'i*'*  ^''^Vr^V*'  .Besides,  m  my 

"I  shall  be  happy  to  h^  from  you  on  the  gl^^?'  "  ^'^^L*^  ^  °*^*'  1^*"  ".^^  ^f*^.? 

receipt  of  this.  Ind  any  proposition  you  may  ^^^»  l^^J^!!^^  Z^''^m^7t^!!^  t1^^^  "Zt 

have  to  make  regarding  the  premises  wlU  be  ^"*    increasing    the    difficulties.    There    were 

2!.i-  s^^^A^A  i'*^*"^^*  w*M  Mc  ujj^jjy  purchasers  at  the  public  sales  of  the 

duly  considered.  lands  of  which  those  I  sold  are  a  part,  wao 

io:      A^  u^  Bervant,  have  sold  out,  and  it  cannot  be  possible,  if  there 

(Signed)  -'Hieophilus  Nichols.-  i.  any  substantial  legal  defect  Inthe  skle,  that 

"Jje  Roy,  2d  September,  1838.  ^he  question  will  not  soon  receive  the  adjudica- 

•T)ear  Sir—I  received  last  evening  yours  of  tion  of  some  sufficient  legal  tribunal,  when  1 

the  28th,  and  the  contents  surprised  me  not  a  shall   always   be   willing   to   fulfill   any   legal 

little,  that  I,  who  held  large  possessions  in  Mil-  claims  which  I  may  be  under  to  you  or  your 

waukee,  and  in  constant  communication  with  friends. 

that  place,  should  receive  the  first  intelligence  "With  respect,  yours,  etc, 

of  so  great  a  misfortune  from  you.    I  received  ''Jacob  Le  Roy." 

Mass.  459 ;  Mitchell  v.  Hasen,  4  Conn.  495 ;  Ster-  such  case,  the  measure  of  damages,   but  not  cx- 

lina  T.  I'eet,  14  Coon.  234 ;  whiting  v.  Nissly,  1  ceedlng   toe   coosidcratloo    money.      Leffingwell  t. 

Harr.  Pa.  655;  Tapley  v.  Lebeaum's  Ez'rs.  1  Mo.  Elliott,  10  Pick.   204;   8  Id.  465;    11   N.  H.  74; 

S50 ;  Martin  v.  Long,  3  Mo.  801 ;  Wilson  ▼.  Forbes,  Spring  v.  Chase,  22  Me.  509. 

8  Dev.  80 :  Logan  v.  Moulder,  1  Pike,  323 ;  Bachus  Defendant  in  action  on  covenant  of  seisin  bm| 

V.  McCoy,  8  Ohio,  211 ;   Clark  v.  Barr,  14  Ohio,  show  that  nothing  was  in  fact  paid  for  the  partlco- 

121 ;    Cummins   v.   Kennedy,   8    LItt.    118 ;    Cox's  l»r  land  In  question,  or  that  It  was  Included  *f 

Heirs  V.  Strode's  Heirs.   2  Bibb.  277;  Nichols  v.  mistake,  or  where  the  land  was  In  two  portJosa 

Walter.  8  Mass.  243 ;  King  v.  Kerr,  6  Ohio.  156.  w i  h  wpai-ate  price  for  «;c5j.«»*t  the  title  lalled  tj 

So  where  the  covenant  of  seisin  Is  broken  as  to    J^i!,fJiStfnn  »?;  ..SSflt  Sf^oi?  fft!^«  «..V*^JIS 
•«••«.  /*#  «'K«  \»w%A    *ka  •n/.aaiit^  nt  fiamotrAa  to  ■n^h    consideration  was  grestcr  or  less  than  that  stated 

5!lL^i?*J^hI  ««r.hf2f  ^nn/v  .f  fh?^in*^  J°   *»»«  <>««>•     »»"»«»  ▼•   Learned.  6  N.   H.  265; 

proportion  of  the  P^^^^if.  "?°«y  "  /.^  ;*^"«  Jj  Guthrie  v.  Pu^sley,  12  Johns.  126 :  Morse  v.  8hat^ 

the  land  of  which  the  grantor  Is  not  seised  bears  to  tuck,  4  N.  H.  229 ;  Ela  v.  Curd,  2  k.  H.  175;  Hl^ 

the  value  of  the  whole  land.    Cornell  ▼.  Jackson,  8  low  v.  Thomas.  15  Pick.  66 ;  Leiand  v.  Stone,  II 

Cush.  506 ;  Morris  v.  Phelps,  5  Johns.  49.  and  see  Mass.  459 ;  Belden  v.  Seymour,  8  Conn.  804  ;  Ones' 

Guthrie    v.    Pugsley,    12    Johns.    126;    wager   v.  vault  v.  Davis,  4  Hill,  643:  Bingham  v   Weldenrii, 

Schuyler.  1  Wend.  553.  1  N.  T.  514;  Moore  v.  McKee,  5  8m.  ft  M.  488; 

Where  the  breach  arises  solely  from  a  prior  mort-  Rawle,  Cov.  for  TIL  78. 

gage,    the    damages    will    be    determined    by    the  ,    Defendpt   may   claim  allowance   for   profits  i( 

amount  due  on  the  mortgage.    Gilbert  v.  Buikley,  Jang  ^St^^  bv  plaintiff.     Whiting  v.  iVwey.  U 

6  Conn  262  Pick.  428;  Caulklns  v.  Harris,  0  Johns.  324. 

But    such    damages    cannot    be    recovered    till    voP«°J?wS22lJ5Il«*ii?i?.?of;i?TS^^^^ 

f %"tL  ^•J  ^l^\'iS^  "^^  "*''^*^*^*-  ''""'"^  Sr'JliSfTifSJlTr  *^SS^'  52fll:d\^i""hSltSS 

^'  wl    ®'  ♦  ^*'    VPu  .  *     •      f  t     •     «  »ood   title  after  action   commenced   which  eoam 

Where  grantor,  with  covenant  of  seisin  In  fee,  lo  plaintiff,  by  estoppel.  Garfield  v.  Williams,  8  Tt 

has  only  a  life  esUte,  the  value  of  the  life  estate  32^;  Caulklns  v.  Harris,  9  Johns.  824  ;  Basttr  v. 

U  to  be  credited  on   the  damages.     Lockwood  v.  Bradbury,  Law  Rep.  Oct  1841,  231  ;  see  McCaiti 

Sturtevant,  6  Conn.  373.  t.  Leggett,  3  Hill,  N.  Y.  134 ;   Cornell  v.  Jackson. 

Where  grantor  was  not  seised  at  the  time  of  con-  8  Cush.  510 ;  Wilson  v.  Forbes,  2  Dev.  80 ;  Cema 

veyance,   but  afterwards  became  so.  and  grantee  y.  Sllllman,  4  Dev.  47. 

thereby  acquired  title  by  estoppel,  under  the  cov-        In  New  Torfc,  only  six  years*  Interest  on  comM- 

ennnts  of  warranty,  he  cannot  retain  the  land  and  eratlon    money    recoverable,    and    purchaser  oslj 

still  recover  back  the  consideration,  upon  the  cov-  liable  for   six  years*   mesne   profits.      Caolkint  v. 

enant  of  seisin.    Baxter  v.  Bradbury,  7  Shepl.  260.  Harrla.  0  Johns.  824;  Bennet  T  Jenkins,  13  JokM 

The  money  paid  to  extinguish  adverse  UUe,  Is,  in  50. 
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'TIew  York,  6th  February,  1841. 
Sir — Yours,  addressed  to  me  at  Le 
R07,  came  to  hand  in  due  course,  being  re- 
turned to  this  place.  In  reply  to  your  remarks 
I  have  only  to  say,  that  so  soon  as  the  highest 
tribunals  of  our  country  shall  decide  that  my 
title  to  the  land  sold  you  is  defective,  I  shall  be 
readv  to  settle  with  you  on  just  principles;  but 
until  then  I  must  decline  all  negotiations.  You 
say  that  the  title  is  bad.  Perhaps  you  are  not 
aware  that  an  act  passed  the  Senate  of  the 
United  States  at  its  last  session,  unanimously 
confirming  the  sale,  and  was  only  lost  in  the 
House  for  want  of  time.  I  am  in  ^eat  hopes 
that  relief  will  be  obtained  this  session;  but  at 
any  rate  a  long  time  cannot  now  elapse  before 
justice  will  be  done  us;  for  a  more  righteous 
claim  there  cannot  be.  My  situation  is  the  same 
456*]  as  yours.  *Until  such  decision  is  made, 
I  eannot  make  claim  from  those  from  whom  I 
purchased. 

''With  great  respect,  yours  truly, 

"Jacob  Le  Boj. 

"William  Beard,  Esq.,  Newtown." 

On  the  24th  of  June,  1841,  Beard,  a  dtizen 
of  the  State  of  Connecticut,  brought  his  action 
in  the  Circuit  Court  of  New  York  against  Le 
Roy.  It  was  an  action  of  assumpsit,  contain- 
ing the  ordinary  money  counts,  and  also  two 
special  counts,  stating  the  purchase  and  sale, 
the  covenant  of  seisin,  and  an  averment  that 
the  grantor  was  not  so  seized,  whereby  he  be- 
came liable  to  repav  the  $1^00. 

The  defendant  pleaded  the  general  issue  to 
the  money  counts,  and  a  special  plea  that  he 
had  a  good  title  to  the  premises  described  in 
the  declaration.  To  this  plea  there  was  a  gen- 
eral replication. 

In  April,  1846,  the  case  came  up  for  trial. 

The  counsel  for  the  plaintiff  offered  in  evi- 
dence the  power  of  attorney,  the  deposition  of 
Starr,  the  oral  evidence  of  Nichols,  the  letters 
above  recited,  and  some  other  evidence  not 
material  to  be  mentioned. 

The  counsel  for  the  plaintiff  then  offered  to 
read  in  evidence  the  deed  or  instrument  of  con- 
veyance executed  by  the  defendant,  by  Elisha 
Starr,  his  attorney,  to  the  plaintiff,  with  a 
scroll  and  the  word  "Seal"  written  therein, 
opposite  the  name  of  the  defendant,  as  sub- 
scribed in  execution  thereof,  without  any 
wafer,  wax,  or  other  tenacious  substance  being 
affixed  thereto;  referred  to  in,  and  proved  by, 
the  same  depositions.  The  counsel  for  the  de- 
fendant objected  to  the  reading  of  the  cove- 
nants contained  in  said  deed  so  offered,  on  the 
ground  that  the  power  of  attorney  from  the 
defendant  to  Starr  did  not  authorize  Starr  to 
enter  into  such  covenants  on  behalf  of  the 
defendant. 

The  court  overruled  the  objection,  and  the 
defendant's  counsel  excepted. 

The  counsel  for  the  plaintiff  then  offered 
numerous  papers  from  the  general  land  office,  to 
show  that  the  title  of  Le  Roy  was  not  good  in 
the  premises  conveyed. 

The  counsel  for  the  defendant  then  offered 
to  read  in  evidence,  on  his  part,  from  a  book 
purporting  to  be  a  printed  copy  of  the  laws  en- 
acted by  the  Legislature  of  the  territory  of 
Wisconsin,  "an  act  of  the  said  Legislature  in 
relation  to  senls." 

The  counsel  for  the  plaintiff  objected  to  the 
IS  li.  ed. 


•▼idenea  lo  offered,  cm  th«  grooiid  that  tha 
same  was  not  anthentleated  In  *sueh  [*46T 
manner  as  to  entitle  the  same  to  be  read  in  evi* 
dence;  and  the  court  overruled  the  objection) 
and  to  the  decision  thereupon,  tha  eounsel  for 
the  plaintiff  excepted. 

The  counsel  for  the  defendant  then  read 
in  evidence  from  said  printed  book  as  follows: 

"Sec.  6.  That  any  instrument,  to  which  the 
person  making  the  same  shall  s^  any  device 
by  way  of  seal,  shall  be  adjudged  and  held  to 
be  of  the  same  force  and  obligation  as  if  it 
were  actually  sealed.* 

The  counsel  for  the  defendant  then  prayed 
the  court  to  instruct  the  jury,  among  other 
thinss,  that  no  action  can  be  sustained  against 
the  defendant  in  this  suit,  because  the  power  of 
attomev  executed  b^  the  defendant  to  Elisha 
Starr  did  not  authorize  Elisha  Starr  to  warrant 
the  title  of  the  defendant  to  any  lands  which 
might  be  sold  by  him  under  said  power  of 
attorney. 

The  counsel  for  the  plaintiff  then  prayed  tho 
court  to  give  its  instruction  to  the  jurj  npoo 
the  construction  of  the  power  of  attorney  eas* 
cuted  by  the  defendant  to  Elisha  Stsjr,  lo 
given  in  evidence  at  this  stage  of  the  cause,  aa» 
in  the  event  of  such  construction  being  againrt 
the  existence  of  such  authority  in  said  attorney 
under  said  power,  the  said  plaintiff  had  further 
evidence  to  give  of  the  representations  of  tho 
said  agent  to  the  said  plaintiff  at  the  time  of« 
and  made  as  a  part  of,  the  transaction. 

The  court  reserved  for  the  present  their  opin* 
ion  upon  the  question,  for  the  purpose  of  hear* 
ing  the  further  evidence  of  the  plaintiff,  so  at 
to  enable  him  to  bring  out  the  whole  case,  and 
perhaps  thereby  save  another  trial. 

The  counsel  for  the  plaintiff  then  offered  to 
prove  that,  at  the  time  of  negotiating  the  sale 
of,  and  of  sellinff,  the  land  described  in  said 
deed  to  the  plaintiff,  the  said  Elisha  Starr  fraud* 
ulently  represented  to  the  plaintiff  that  he,  tho 
said  Elisha  Starr,  was  authorized  by  the  de- 
fendant to  warrant  the  defendant's  title  to  tha 
premises  therdn  described,  and  withheld  from 
the  plaintiff  any  view  of  the  power  of  attorney 
in  question;  and  that  the  plaintiff  refused  to 
make  the  purchase,  or  take  any  conveyance  of 
such  lands,  without  such  warranty  on  the  part 
of  the  defendant. 

The  counsel  for  the  defendant  objected  to  the 
evidence  so  offered  as  incompetent  and  inad* 
missible,  and  the  court  sustained  the  objectioBy 
and  excluded  the  testimony;  and  the  counsd 
for  the  plaintiff  excepted  to  the  decision. 

The  counsel  for  the  plaintiff  next  offered  to 
prove,  that,  at  the  time  of  the  neffotiation  of 
the  said  sale  between  Starr  and  *the  [*46S 
plaintiff,  and  as  a  part  of  the  transaction,  tho 
said  Elisha  Starr,  as  the  agent  of  the  defend- 
ant, also  fraudulently  represented  to  the  plain- 
tiff that  the  defendant  had  a  good  and  valid 
title  to  the  land  described  in  the  said  deed,  and 
that  the  plaintiff  was  deceived  thereby. 

The  counsel  for  the  defendant  objected  to 
the  evidence  so  offered,  and  the  court  over* 
ruled  the  objection  and  to  the  decision  thereoo 
the  counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiff  recalled  Theo* 
philus  Nichols,  who  further  testified,  that  ho 
was  present  at  the  negotiations  and  bargain 
between  the  plaintiff  and  Elisha  Starr,  as  the 


iM 


SUPBEMB  Ck>UBT  OW  THE  UHIRD  STATES. 


acent  of  the  defendant,  as  to  the  sale  of  the  acre 
of  land  described  in  said  deed;  that  Mr.  Starr 
stated  that  the  title  to  the  land  was  good,  and 
there  could  not  be  a  question  about  it,  because 
the  defendant  had  the  government  title;  that 
it  had  been  sold  by  the  government  about  a 
year  previous  to  that  time.  That  Linus  Thomp- 
son and  others  had  floated  off  George  Walker, 
who  had  first  settled  on  it,  and  claimed  a  pre- 
emption right,  but  who  had  got  no  patent;  that 
the  defendant's  title  was  direct  from  the  govern- 
ment, and  there  was  no  question  about  it.  Mr. 
Starr  proposed  to  give  to  the  plaintiff  a  quit- 
claim deed,  and  said  it  was  just  as  well,  as  the 
title  came  from  the  government.  The  plaintiff 
said  he  would  not  accept  it;  that  he  would  not 
take  the  land  unless  he  had  covenants  of  war- 
ranty; and  Mr.  Starr  then  gave  the  plaintiff 
the  deed  read  in  evidence  in  this  case.  No  title 
papers  were  produced  by  Starr,  or  exhibited  to 
the  plaintiff.  It  was  stated  in  the  body  of  the 
deed  executed  by  Starr,  from  whom  the  defend- 
ant had  purchased,  but  he  did  not  exhibit  to 
the  plaintiff  any  papers  of  any  kind.  Plaintiff, 
and  Mr.  Baldwin,  and  witness,  all  stayed  to- 
gether at  the  public  house  kept  by  Starr.  They 
all  went  to  Milwaukee  together  for  the  same 
purpose;  stayed  together,  purchased  together, 
and  left  together.  The  plaintiff  did  not  make 
any  examination  of  the  title  that  witness  knows 
of.  Witness  purchased  an  acre  of  the  defend- 
ant of  the  same  title,  at  the  same  time,  and 
under  the  same  representations;  and  witness 
did  not  make  any  examination  of  title,  but  re- 
lied upon  the  representations  of  Mr.  Starr. 
They  all  left  Milwaukee  on  the  10th  of  Novem- 
ber, 1836,  three  days  after  they  made  the  pur- 
chase. 

The  counsel  for  the  plaintiff  then  recalled 
David  V.  B.  Baldwin,  who  further  testified,  that 
he  had  heard  the  testimony  just  given  by  Mr. 
Nichols,  and  concurred  with  him  as  to  the  rep- 
resentations made  by  Mr.  Starr,  and  the  acts 
done  by  the  parties  in  making  such  purchase; 
that  he  was  present  and  acting  with  the  others 
in  the  transaction;  that  no  examination  of  the 
459*]  title  *wa8  made  by  him,  nor  by  either 
of  the  others,  to  his  knowledge. 

The  counsel  for  the  plaintiff  next  read  in 
evidence,  from  the  same  volume  of  the  statutes 
of  Wisconsin  above  referred  to,  an  act  of  the 
Legislature  of  the  territory  of  Wisconsin,  en- 
titled "An  Act  in  relation  to  fraudulent  convey- 
ances of  lands  and  the  conveyance  thereof,"  the 
sixth  section  of  said  title,  in  the  words  and 
figures  following,  to  wit: 

'*Sec.  6.  No  estate  or  interest  in  land,  other 
than  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  conceminff 
lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  sur- 
rendered, or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writ- 
ing, subscribed  by  the  party  creating,  wanting, 
assigning,  surrendering,  or  declaring  the  same, 
or  by  his  lawful  agent  thereunto  authorized  by 
writing." 

The  proofs  in  the  cause  were  here  closed. 

The  counsel  for  the  defendant  prayed  the 
court  to  instruct  the  jury — 

First.    That  the  plaintiff  had  not  proved  the 
failure  of  the  defendant's  title  to  the  lands  in 
question,  becauBe  he  had  aot  shown  that  the 
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defendant  had  not  acquired  •  title  from  the 
French  settlers,  or  other  source  tbiui  the  gov- 
ernment of  the  United  States. 

Second.  That  if  it  be  shown  that  the  defend- 
ant claimed  title  under  the  government  of  the 
United  States,  the  plaintiff  has  not  shown  that 
the  title  of  the  defendant  to  said  lands  has  beta 
legally  declared  to  be  invalid.  That  the  oertifi. 
cate  of  the  register  of  the  land  office  at  Green 
Bay  gave  a  title  to  the  lands,  and  the  only 
power  vested  in  the  officers  of  the  government 
at  Washington  was  to  see  that  two  patents 
were  not  issued  for  the  same  land. 

Third.  That  by  the  acts  of  Congress  gruit- 
ing  rights  of  pre-emption  to  actual  settJen, 
Linus  Thompson  had  a  right  to  float  upon  the 
land  in  question;  and  that  the  decision  of  the 
Secretary  of  the  Treasury  annulling  the  certifi- 
cate of  the  register  was  contrary  to  law,  and 
void.  That  under  the  Chicago  treaty  the  Umdfl 
in  question  were  public  lands  at  the  date  of  the 
passage  of  the  said  act. 

Foiu-th.  That  the  deed  of  defendant  in  evi- 
dence in  this  cause  is  a  sealed  instrument  hy 
the  law  of  the  territory  of  Wisconsin,  and  is  (o 
be  treated  and  regarded  as  a  sealed  instrument 
in  the  State  of  New  York,  because  of  its  char- 
acter at  the  place  where  it  was  made;  and  that 
the  present  action  bein^  assumpsit,  such  cannot 
be  maintained  upon  said  deed. 

*Fifth.  That  no  action  will  lie  upon  [*4«0 
this  deed  upon  a  failure  of  the  title  t^  the  lands 
therein  described,  without  express  covenants 
of  warranty;  there  being  no  valid  warrantj 
against  the  defendant,  the  plaintiff  is  not  en- 
titled to  recover. 

Sixth.  That  the  plaintiff  is  not  entitled  to 
recover  in  this  form  of  action,  if  a  fraud  be 
proved  in  the  cause,  but  should  have  brought 
an  action  on  the  case  for  deceit. 

The  counsel  for  the  plaintiff  then  prayed  the 
said  court  to  instruct  the  jury,  that  the  action 
of  assumpsit  is  properly  brought  in  this  court 
upon  the  promises  of  the  defendant  contained 
in  said  deed,  if  any  promises  are  made  therein 
which  are  binding  or  obligatory  upon  the  de- 
fendant. 

The  court  so  instructed  the  jury,  and  to  sock 
instruction  the  counsel  for  the  defendant  ex- 
cepted. 

The  counsel  for  the  plaintiff  then  prayed  the 
court  to  instruct  the  jury,  that  the  deed  in 
question  being  without  seal,  by  the  laws  of  the 
State  of  New  York,  and  a  deed  to  convey  Umdi 
in  the  territory  of  Wisconsin  not  being  required 
by  the  laws  of  that  territory  to  have  any  seal, 
or  any  device  by  way  of  seal,  aflixed  thereto^ 
it  is  competent  for  the  plaintiff  to  prove  a  rati- 
fication of  the  defendant,  by  parol,  of  the  act  of 
Starr  as  his  attorney,  in  warranting  such  titk. 

The  court  refused  so  to  instruct  the  jury, 
and  thereupon  instructed  the  jury,  that,  by  the 
laws  of  the  territory  of  Wisconsin,  t^e  said 
deed  is  an  instrument  under  seal,  that  it  is  a 
covenant  by  the  laws  of  that  territory,  and 
this  court  must  so  regard  it,  and  give  it  the 
same  effect  here  that  it  would  have  in  the  ter- 
ritory of  Wisconsin ;  that  being  a  covenant  by 
the  laws  of  that  territory,  there  can  be  no  rati- 
fication or  confirmation  of  the  act  of  the  agent, 
Starr,  by  the  defendant,  which  will  be  bi^im 
upon  the  defendant,  unless  made  by  an  instm- 
ment  executed  by  him  under  aeal. 

Howard  S* 
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TIm  eounsel  for  tbe  plaintiff  tlipn  prayed  the 
said  court  to  submit  to  the  jury,  upon  the  facts 
in  evidence,  the  question,  whether  the  defend 
ant,  with  full  Icnowledge  that  his  agent,  Elisha 
Starr,  had  assumed  in  his  name  to  warrant, 
and  had  warranted,  the  title  to  the  land  in 
question  to  the  plaintiff,  had  ratified  the  act  of 
tne  said  agent  in  making  such  warranty. 

The  court  refused  to  submit  the  said  ques- 
tion of  ratification  to  the  jury  upon  the  evi- 
dence in  the  case,  and  to  such  refusal  of  the 
said  court  the  counsel  for  the  plaintiff  then  and 
there  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the 
court  to  instruct  the  jury,  that  the  agent  of  the 
defendant  having  undertaken  to  convey  a  title 
to  the  plaintiff,  and  the  defendant  having  given 
461*]  *the  agent  authority  so  to  do,  if  tht> 
jury  believe  the  defendant  had  no  title  to  the 
premises  described  in  said  deed,  at  the  time  of 
the  execution  and  delivery  thereof,  then  tlu 
consideration  for  which  the  plaintiff  paid  his 
money  to  the  defendant  has  failed*  and  the 
plaintiff  is  entitled  to  recover. 

The  court  refused  so  to  instruct  the  jury, 
and  to  such  refusal  the  counsel  for  the  plain tifi 
excepted. 

The  counsel  for  the  plaintiff  then  prayed  the 
court  to  instruct  the  jury,  that  if  the  defend- 
ant's agent  made  a  representation  to  the  plain- 
tiff, as  to  the  title  of  the  defendant  to  the  land 
described  in  said  deed,  which  was  untrue,  and 
which  was  material  to,  and  was  relied  upon  by, 
the  plaintiff,  so  that  the  plaintiff  was  actually 
deceived  as  to  the  subject  he  was  acquiring  by 
hia  bargain,  the  plaintiff  is  entitled  to  recover, 
whether  there  was  moral  fraud  or  not  on  the 
part  of  the  agent  in  making  such  representa- 
Uons. 

The  court  refused  so  to  instruct  the  jury, 
and  to  the  said  refusal  the  counsel  for  the 
plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  requested 
the  said  court  to  submit  to  the  jury,  upon  the 
evidence  in  the  case,  the  question,  whether 
Elisha  Starr,  by  fraudulent  representations,  in- 
duced the  plaintiff  to  believe  that  the  defend- 
ant had  title  to  the  land  described  in  said  deed 
when  the  defendant  had  no  such  title,  and 
jpon  such  belief  became  the  purchaser  thereof. 

The  court  refused  to  submit  such  question  to 
the  jury,  on  the  ground  that  the  evidence  so 
introduced  on  the  part  of  the  said  plaintiff  did 
not  go  far  enough  to  raise  the  question  of 
fraud  on  the  part  of  the  agent  of  the  defend- 
ant, and  decided  that  the  plaintiff  must  give 
evidence  of  knowledge  on  the  part  of  the  agent, 
at  the  time  of  making  such  representations, 
that  the  representations  so  made  were  untrue. 

To  which  refusal  and  decision  the  counsel 
for  the  plaintiff  then  and  there  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the 
court  to  submit  the  question  to  the  jury,  upon 
the  evidence  in  the  ease,  whether  the  a^ent  of 
the  defendant,  at  the  time  of  making  the  rep- 
resentations so  made  by  him  to  the  plaintiff, 
had  not  knowledge  that  the  representations  so 
made  by  him  were  untrue. 

The  court  refused  to  submit  the  said  ques- 
tion to  the  jury,  on  the  ground  that  no  evidence 
had  been  given,  on  the  part  of  the  plaintiff,  to 
authorize  the  submission  thereof. 

To  which  refusal  of  the  said  court  the 
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counsel  for  the  plaintiff  then  and  there  as- 

cepted. 

The  court  instructed  the  jury  in  respect  to 
I  he  question  reserved  in  the  course  of  the  trial, 
that  the  power  of  attorney,  *upon  a  true  [*46S 
construction  of  its  terms  and  conditions,  con- 
ferred upon  the  agent  authority  to  give  a  deed 
of  the  land  with  covenant  of  warranty,  to 
which  the  counsel  for  the  defendant  then  and 
there  excepted. 

The  jury  thereupon,  under  the  charge  of  the 
court,  rendered  a  verdict  for  the  plaintiff,  of 
$2,862.26  damages,  and  six  cents  costs. 

Upon  these  several  exceptions,  the  case  came 
up  to  this  court. 

It  was  argued  by  Mr.  Blunt  and  Mr.  Webster 
for  the  plaintiff  in  error,  and  Mr.  Seeley  and 
Mr.  Baldwin  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  in  error  made 
the  following  points: 

1st.  That  the  action  of  assumpsit  does  not 
lie  in  this  case.  If  the  deed  were  binding  on 
the  plaintiff  in  error,  the  action  should  have 
been  on  the  covenants.  Chitty,  PI.  131,  134, 
111,  112,  116;  3  Johns.  609;  4  Cranch,  239 
Story  on  Conflict  of  Laws,  476;  2  Gaines,  362 
5  Johns.  239;  4  Ckiwen,  508,  630;  7  Cranch,  116 
3  Wheat.  212;  2  Co.  Litt.  366  a. 

2d.  The  judge  erred  in  instructing  the  jury, 
that  the  power  of  attorney  did  authorize  Elisha 
Starr  to  execute  a  deed  with  special  covenants. 
Frost  V.  Raymond,  2  Caines'  Cas.  188;  Nixon 
V.  Hyserott,  6  Johns.  68;  12  lb.  436;  13  lb.  369; 
Gibson  ▼.  Colt,  7  Johns.  390;  2  Johns.  Ch.  Gas. 
519. 

3d.  The  judge  admitted  evidence  to  prove 
failure  of  title  objected  to  by  the  defendant  be- 
low, which  was  incompetent. 

4th.  The  judge  assumed  that,  upon  the  «itI- 
dence,  the  defendant  below  had  no  title. 

6th.  The  counts  in  the  declaration  are  had. 
5  Johns.  120;  7  lb.  259,  376;  13  lb.  236. 

The  points  made  by  the  counsel  for  the  de- 
fendant in  error  were  the  followinff: 

I.  Upon  the  facts  in  evidence,  it  is  clear  that 
the  title  failed. 

n.  The  form  of  action,  being  in  assumpsit, 
was  right;  an  action  of  covenant  could  not 
have  been  sustained  in  the  State  of  New  York. 

The  first  count  is  special,  founded  on  the 
instrument  of  conveyance.  The  second  is  also 
Bpecial,  but  more  general,  and  the  third  con- 
tains the  common  money  counts. 

The  instrument  of  conveyance  executed  by 
Le  Roy's  agent,  has  the  form  and  language  of 
a  deed  with  covenants,  but  has  no  seal,  a  scroll 
being  used  in  place  of  a  seal. 

*The  form  of  the  remedy  depends  on  [*49S 
the  lex  fori. 

In  Warren  v.  Lynch,  6  Johns.  329,  1810, 
the  Supreme  Court  held,  that  "a  scrawl  with 
the  pen,  of  L.  S.,  at  the  end  of  the  name,  was 
not  a  seal.  A  Besl  is  an  impression  on  wax  or 
wafer,  or  some  other  tenacious  substance 
capable  of  being  impressed."  It  was  admitted  in 
that  case,  that  the  note  declared  on,  having 
been  executed  in  Virginia,  with  such  scrawl, 
and  the  initials  L.  S.  at  the  end  of  the  makor'a 
name,  had,  by  the  laws  of  Virginia,  "all  the 
efficacy  of  an  instrument  sealed  with  a  wafer 
or  wax."  Kent,  Ch.  J.,  delivering  the  opinion 
of  the  court,  says:  **Bj  the  laws  of  that  StatiL 
it  was  a  sealed  instrument  or  deed."    **A  acrawl 
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with  a  pen  U  not  ft  **■!;"  And  it  wu  aiword'  Vork,  where  the  tult  wm  Instituted,  tb*  Joy 

ingly    held   that   in   the   State   of   New    Voric,  found   a   verdict   for  the  original   plaintiff,  <n 

auumpsit  was  the  proper  form  of  action.     Tiie  which   judgment    wai    rendered    in    his    faTor, 

•ante  rule  has  prevailed,  nithout  anjr  exception,  and  which  the  defendant  now  weki  to  revene 

to  the  present  time.     Van  Santwood  et  al.  r.  by   writ  of  error.     Among  those   instruction!, 

Bandford,    12    Johns.    198;    4    Cowen,    SOS}    8  which  were  excepted  to  by  the  defendant,  ui 

Hill,  228;   3  lb.  463;    1   Denio,  S76;   4   Kent's  are  at  this  time  to  be  considered,   wai,  Bnt, 

"■■      "'  that    "the    action    of    aaaumpsit    is    properlj 

,  brought  In  thla  court,  upon  the  promisea  of  the 
defendant  contained  in  the  deed,  if  any  promiwi 

nized  as  uaivarsaL     In  United  State*  Bank  t.  are  mads  thereb  which  are  binding  or  oUig. 

Donatly,  8  Peters,  362,  the  court  says:     "The  atory  on  the  defendant." 

form  of  the  remedy  depends  on  the   lex  fori,  The  conveyance  in  this  ca*e  was  made  Ig  tb 

and  though  an  action  of  covenant  will  lie  on  an  State  of  Wisconsin,  and  a  scrawl  or  ink  smI 

unsealed  instrument  in  oue  State,  it  will  not  in  was  affixed  to  it,  rather  than  a  seal  of  wu  m 

another  state,  where  covenant  can  be  brought  wafer.   By  the  law  of  that  State,  it  is  prorided, 

only    on   a   contract   under   seal."      See,    also,  that    "any    instrument,    to    which    the   perm 

Story's  Conflict  of  Laws,  470,  476;  De  la  Vega  making  the  same  shall  affix  any  device,  l^  wtj 

T.  Vianna,   1   Bam.  A  Adol.  284;   Trimbey   *.  of  aeaT,  shall  be  adjudged  and   held  to  U  «t 

Vignier,  1  Bing.  N.  C.  IBl,  per  Tiudal,  Ch.  J.)  the  same  force  and  obligation  as  if  it  were  sc- 

10  Bam.  ft  CresB.  003.  tually  sealed." 

ni.  The  power  of  attorney  from  Le  Roy  gare  But  in  the  Stat«  of  New  York  It  ha*  bees  n- 

sufficient  authority  to  Starr,  as  his  agent,  to  peatedly  held  (aa  in  Warren  t.  Lynch,  S  JoIidi. 

eovenant  for  the  Utie  of  the  premises.  339)   that,  by  its  laws,  such  device,  without! 

[The  connsel  then  entered  into  an  analysis  wafer  or  wax,  are  not  to  be  deemed  a  seal,  soj 

of   the   power,   and   examined   each   paragraph  that  the  proper  form  of  action  must  be  si^n 

of  It.]  is  practiced  on  an  unsealed  instrument  in  Um 

4  Hep.   81 ;    10   Wend.   2S0;    1   J.   J.   Marsh.  Stete  where  the  suit  is  instituted,  and  the  Ist- 

£K;  1  Brod.  &  Bing.  319;  2  Sugdeu  on  Vend-  ter   must   therefore   be   assumpsit.      12  JoIiil 

or*,   110,   Amer.    ed.    104;    2   John*.   S96;    Co.  198;   2   Bill,   644,   228;    3   Hill,   493;    1   Dcnia, 

litt.  sec.  733,  note;   I   Ch.  Oen.  Pr.  312,  SlSi  376;  6  Johns.  320;  Andrews  et  al.  v.  HerHot. 

2  Penn.  304;  4  Cruise's  Dig.  357.  4    Cowan,   608,   overruling   Meredith    v.   Huu- 

IV.  Le  Boy  cannot  disavow  in  part  the  con-  dale,  4  Kent,  461;  8  Peters,  362;  Story'i 
tract  of  his  agent,  and  at  the  same  time  retain  Conflict  of  *t«ws,  47;  2  Caines,  SaZ.  [*4I( 
the  money  paid  by  Beard  upon  the  faith  of  A  like  doctrine  prevails  in  some  other  Slstca. 
that  contract.  3   Gill   ft  Johns.   234;    Douglas   et   aL   v.  Old- 

V.  Assuming  that  the  covenant*   were  not  bam,  fl  N.  E.  160. 

authorized,    independently     of     the    preceding  It  become*  our  duty,  then,  to  conaidcr  Ih* 

views.  Beard  was  deceived  by  the  false  repre-  instruction  given  here,  in  an  action  brought  ia 

•entatJons  of  Le  Boy's  agent,  and  is  entitled  to  the  Circuit  Court  in  New  York,  aa  correct  is 

recover  back  the  purchase  money  ia  the  praa-  relation   to  the   form  of  the   remedy.    It  «m 

•Bt  action.  obliged  to  be  in  assumpsit  in  the  State  of  New 

VI.  The  etipulation*  contained  in  tfaa  ioBtru-  York,  and  one  of  the  counts  was  special  on  tlie 
ment  of  conveyance  have  been  ratified  by  Le  promise  contained  in  the  covenant.  We  hold 
Soy.  this,  too,  without  impairing  at  all  the  priad- 
484*]  *VII.  If  the  attorney  mistook  his  pow-  pie,  that,  in  deciding  on  the  obligation  of  tbs 
•r*  to  covenant  for  the  title,  but  undertook  to  matrument  as  a  contract,  and  not  the  remedj 
covenant  and  conveyed  no  title,  Beard  is  en-  on  it  elsewhere,  the  law  of  Wiaconsin,  as  Ikt 
titled  to  recover  on  the  count  for  money  had  tei  loci  contractus,  must  govern.  Robinson  i. 
and  raoelved,  on  the  ground  of  a  total  failure  Campbell,  3  Wheat.  212. 

of   consideration.      He    did    not    get    that    for  It  is  further  objected  here,  that  an  evicticn 

which  ha  stipulated  and  paid  his  money.  by   elder   and    better   title    ahould    have   bees 

Mr.  Justice  Woodbury  delivered  th*  opinion  averred  in  the  declaration  before  a  recovery  ess 

of  the  court:  be  had  for  a  breach  of   warrauty. 

This  was  an  action  of  aaaumpsit  for  money  But  such  averment  is  necessary  only  wha 
had  and  received;  and  also  counting  specially,  the  breach  i*  of  a  covenant  for  quite  enjoy- 
that,  on  the  17th  of  November,  1836,  the  orig-  ment,  etc  14  Johns.  48.  Becauaa,  in  s 
faial  defendant,  Le  Roy,  in  consideration  of  «,  Ireaeh  of  the  covenant  of  seisin,  it  ia  broke* 
800  then  paid  to  him  by  the  original  plidntiff,  "t  the  time  of  the  Mnveywice  ifat  all,  and  as 
Beard,  caused  to  be  made  to  the  latter,  at  Mil-  t""".'.""/^"**^.,^  '  l'^*^  *  *'™'"*'  ^'  * 
waukee,  Wisconain.  a  conveyance,  signed  by  ^""^  •  V?""-  "*■'"'*«■  ..  ,  ,.  .  .  , 
Le  Roy  and  hi.  wife,  Charlotte.    This  convey  ,  ""f  ''  ''""-^f  "PP^J"  JJ.t^'^,"'"^ 

»ce  was  of  a  certain  lot  of  land  situated  in  ''^'r  ,„  ^K^Tth^?  h    ™    -n^  tit  mu  i^fJ^ 

Zin^      1             1         .  -     J                 .     .1   .  »i made  to  show  that  be  wae;  and  toe  title,  so  fsr 

MUwaukee,  and  eonUined  covenants  that  th^  ^^   disclosed   in   the   evidence,   could   not  hav* 

were   sewed  in   fee  of  the  lot,  and   had   good  ^een  in  him  or  his  gt^ntors. 

right   to   convey    the   same.    Wherea.   it    was  jt  j,  likewise  contended,  that.  If  ft  eoveosM 

averred,  that.  In  truth,  they  were  not  so  seiied,  legally   existed   in   this  ease,   and    waa  bioka, 

nor   authorized   to   convey    the    premises,    and  assumpsit  lies  to  recover  back  the  money.  Ttet 

that  thereby  Le  Roy   became   liable   to  repay  form  of  action  seems  at  times  justified  on  ga- 

the  11,800.  eral   principles,   beside   the   rule    that   in  Ve« 

Under  several  Instructions  given  by  the  CSr-  York  the  remedy  must  be  aasumpait  on  aa  ii- 

mdt  Oaurt  fw  tta  Ehmtliam  Diatriot  of  New  atrument  lik*  thi*.    »  Hee*.  &   Wei*.  H;  I 

$tk9  Uowart  |. 
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IIah.  k  Orang.  08;  6  Adolph.  &  Ell.  433; 
•  East,  241.  To  this  the  chief  objection  urged 
!■»  that  neither  assumpait  nor  covenant  will 
lie,  in  case  no  covenant  whatever  was  made 
or  broken.  3  Boa.  &  Pull.  170;  2  Johns. 
Ch.  516;  4  Kent,  474;  3  Yes.  235. 

But  as  the  facts  here  do  not  nequire  a  deci- 
sion on  this  last  point,  none  is  given. 

The  next  instruction  to  which  the  original 
defendant  objected,  and  which  is  the  chief  and 
most  difficult  one  that  can  properly  be  consid- 
ered by  us,  under  the  present  bill  of  exceptions, 
is,  that  the  power  of  attorney  by  Le  Roy  and 
his  wife  to  Starr,  their  agent,  was  broad  enough 
to  confer  upon  him  "authority  to  give  a  deed 
of  the  land  with  covenant  of  warranty." 

This  power  of  attorney  is  given  in  extenso  in 
the  statement  of  the  case.  It  appears  from  its 
466*]  contents,  that  Le  Roy,  after  *authoriz- 
ing  Starr  to  invest  certain  moneys  in  lands  and 
real  estate  in  some  of  the  Western  States  and 
territories  of  the  United  States,  at  the  discre- 
tion of  the  said  Starr,  empowered  him  "to  con- 
tract for  the  sale  of,  and  to  sell,  either  in  whole 
or  in  part,  the  lands  and  real  estate  so  purchased 
by  the  said  Starr,"  and  "on  such  terms  in 
all  respects  as  the  said  Starr  shall  deem  most 
advantageous."  Again,  he  was  authorized  to 
execute  "deeds  of  conveyance  necessary  for 
the  full  and  perfect  transfer  of  all  ou^  respec- 
tive right,  title,"  etc.,  "as  sufficiently  in  all  re- 
spects as  we  ourselves  could  do  personally  in 
the  premises,"  "and  generally,  as  the  agent 
and  attorney  of  the  said  Jacob  Le  Roy,"  to  sell 
"on  such  terms  in  all  respects  as  he  may  deem 
most  eligible." 

It  would  be  difficult  to  select  language 
stronger  than  this  to  justify  the  making  of 
covenants  without  specifying  them  eo  nomine. 
When  this  last  is  done,  no  question  as  to  the 
extent  of  the  power  can  arise,  to  be  settled  by 
any  court.  But  when,  as  here,  this  last  is  not 
done,  the  extent  of  the  power  is  to  be  settled  by 
the  language  employed  in  the  whole  instru- 
ment (4  Moore,  448),  aided  by  the  situation  of 
the  parties  and  of  the  property,  the  usages  of 
the  country  on  such  subjects,  the  acts  of  the 
parties  themselves,  and  any  other  circum- 
stance having  a  legal  bearing  and  throwing 
light  on  the  question. 

That  the  language  above  quoted  from  the 
power  of  attorney  is  sufficient  to  cover  the 
execution  of  such  a  covenant  would  seem 
naturally  to  be  inferred,  first,  from  its  leaving 
the  terms  of  the  sale  to  be  in  all  respects  as 
Starr  shall  deem  most  advantageous.  "Terms" 
is  an  expression  applicable  to  the  conveyances 
and  covenants  to  be  given,  as  much  as  to  the 
amount  of,  and  the  time  of  paying,  the  con- 
sideration. Rogers  v.  Kneeland,  10  Wendell, 
219.  To  prevent  misconception,  this  wide 
discretion  is  reiterated.  The  covenants,  or 
security  as  to  the  title,  would  be  likely  to  be 
among  the  terms  agreed  on,  as  they  would  in- 
fluence the  trade  essentially,  and  in  a  new  and 
unsettled  country  must  be  the  chief  reliance  of 
the  purchaser. 

To  strengthen  this  view,  the  agent  was  also 
enabled  to  execute  conveyances  to  transfer  the 
title  "as  sufficiently  in  all  respects  as  we  our- 
selves could  do  personally  in  the  premises." 
And  it  it  manifest,  that  inserting  certain 
eovenanta    whieh    would   nm    idth    the    land 
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miffht  transfer  the  title  ia  some  events  more  per- 
fectly than  it  would  paas  without  them;  aad 
that,  if  present  "personally "  he  could  make 
such  covenants,  and  would  be  likelv  to  if  re- 
quested, unless  an  intention  existed  to  sell  a 
defective  title  for  a  good  one,  and  for  the  price  of 
a  ^od  one.  It  is  hardly  to  be  presumed  that  anv 
thing  so  oensurable  as  this  was  contemplated. 

*Again,  hia  authority  to  seU,  "on  1*467 
such  terms  in  all  respects  as  he  may  deem  most 
eligible,"  miffht  well  be  meant  to  extend  to  a 
term  on  condition  to  make  covenants  of  seisin 
or  warranty,  as  without  such  he  misht  not  be 
able  to  make  an  eligible  sale,  and  obtain  nearly 
so  large  a  price. 

Now,  all  tnese  expressions,  united  in  the  same 
instrument,  would  prima  fs^de,  in  common  ac- 
ceptation, seem  dengned  to  convey  full  pow* 
ers  to  make  covenants  like  these.  And  al- 
though a  grant  of  powers  is  sometimes  to  be 
construed  strictly  (Com.  Dig.  Poiar,  B.  1  and 
c.  6;  1  Bl.  R.  283),  yet  it  does  not  seem  fit  to 
fritter  it  away  in  a  case  like  this,  by  very  nice 
and  metaphysical  distinctions  when  the  general 
tenor  of  the  whole  instrument  is  in  favor  of 
what  was  done  under  the  power,  and  when  the 
p^rantor  has  reaped  the  benefit  of  it,  by  receiv- 
ing a  large  price  that  otherwise  woiUd  prob- 
ably never  have  been  paid.  Nind  v.  Marshall, 
1  Brod.  A  Bing.  319;  10  Wendell,  219,  252. 
This  he  must  refund  when  the  title  fails,  or  be 
accessory  to  what  seems  fraudulent.  1  J.  J. 
Marsh.  292.  Another  circumstance  in  support 
of  the  intent  of  the  parties  to  the  power  of  at* 
tomey  to  make  it  broad  enough  to  cover  war* 
ranties,  is  their  position  or  situation  as  dis- 
closed in  the  instrument  itself.  Solly  v.  Forbes, 
4  Moore,  448.  Le  Roy  resided  in  New  York, 
and  Starr  was  to  act  as  his  attorney  in  buyins 
and  selling  lands  in  the  "Western  States  and 
territories,"  and  this  very  sale  was  as  remote 
as  Milwaukee,  in  Wisconsin.  For  aught  which 
appears,  Le  Roy,  Beard,  and  Starr  were  all 
strangers  there,  and  the  true  title  to  the  soil  lit* 
tie  known  to  them,  and  hence  they  would  ex- 
pect to  be  required  to  give  warranties  when 
selling,  and  would  be  likely  to  demand  them 
when  buying. 

The  usages  of  this  country  are  believed,  also, 
to  be  very  uniform  to  insert  covenants  in 
deeds.  In  the  case  of  The  Lessee  of  Clarke  v. 
Courtney,  5  Peters,  340,  Justice  Story  says: 
"This  is  the  common  course  of  conveyances;" 
and  that  in  them  "covenants  of  title  are  usual- 
ly inserted."  See,  also,  6  ffiU,  338.  Now,  if 
in  this  power  of  attorney  no  expression  had 
been  employed  beyond  giving  an  authority  to 
sell  and  convey  this  land,  sayinff  nothing  more 
extensive  or  more  restrictive,  there  are  cases 
which  strongly  sustain  the  doctrine,  that,  from 
usage  as  well  as  otherwise,  a  warranty  by  the 
agent  was  proper,  and  would  be  binding  on  the 
principal. 

It  is  true,  that  some  of  these  cases  relate  to 
personal  estate,  and  some  perhaps  should  be  con- 
fined to  agents  who  have  been  long  employed 
in  a  particular  business,  and  derive  thw  au- 
thority by  parol,  no  less  than  by  usage;  and 
consequently  may  not  be  decisive  by  analogy 
to  the  present  case.  8  D.  &  B.  757;  Helyear 
*v.  Hawke,  5  Esp.  Gas.  72,  note;  [*468 
Pickering  v.  Bush,  15  East,  45;  2  Oamn.  N.  P. 
565;  6  HiU,  338;  4  D.  &  E^  177. 

illftt 


468 


SUPBEMX  COUBT  OM  THl  UNITED  STATM. 


ISM 


So  of  some  cases  which  relate  to  the  quality, 
and  not  the  title,  of  the  property.  Andrews  v. 
Kneeland,  6  Cowen,  354;  The  Monte  Allegre,  9 
Wheat.  648;  6  Hill,  338. 

But  where  a  power  to  sell  or  convey  is  given 
in  writing,  and  not  aided,  as  here,  by  language 
conferring  a  wide  discretion;  it  still  must  be 
construed  as  intending  to  confer  all  the  usual 
means,  or  sanction  the  usual  manner  of  per- 
forming what  is  intrusted  to  the  agent.  10 
Wendell,  218;  Howard  v.  Baillie,  2  H.  Bl. 
618;  Story  on  Agency,  p.  68;  Dawson  ▼.  Law- 
ly,  6  Esp.  Gas.  65;  Ekins  v.  Maclish,  Ambler, 
186;  SalK,  283;  Jeffrey  v.  Bigelow,  13  Wendell, 
627;  6  Cowen,  359.  Nor  is  the  power  con- 
fined merely  to  "usual  modes  and  means,"  but, 
whether  the  agency  be  special  or  general,  the 
attorney  may  use  appropriate  modes  and  rea- 
sonable modes;  such  are  considered  within  the 
scope  of  his  authority.  6  Hill,  338;  2  Pick. 
345;  Bell  on  Com.  L  410;  2  Kent's  Com. 
618;  Vanada  y.  Hopkins,  1  J.  J.  Marsh.  287; 
Sanford  y.  Handy,  23  Wendell,  268.  We  have 
already  shown,  that,  under  all  the  circum- 
stances, a  covenant  of  warranty  here  was  not 
only  usual,  but  appropriate  and  reasonable. 

Again,  "all  powers  conferred  must  be  con- 
strued with  a  view  to  the  design  and  object  of 
them."  1  J.  J.  Marsh.  287.  Here  that  design 
was  manifestly  in  the  discretion  of  the  agent, 
to  sell  as  he  might  deem  most  advantageous. 
Again,  if  a  construction  be  in  some  doubt,  not 
only  may  usage  be  resorted  to  for  explanation 
(Story  on  Agency,  p.  73;  5  D.  &  E.  564),  but 
the  agent  may  do  wnat  seems  from  the  instru- 
ment plausible  and  correct;  and  though  it  turn 
out  in  the  end  to  be  wrong;  as  understood  by  the 
principal,  the  latter  is  still  bound  by  the  con- 
duct of  the  agent.  Lomax  y.  Cartwright 
8  Wash,  a  C.  151;  2  lb.  133;  4  lb.  551;  6 
Cowen,  858,  in  Andrews  y.  Kneeland.  Be- 
cause the  person  who  deals  with  the  agent  is 
required  like  him  to  look  to  the  instrument  to 
see  the  extent  of  the  power  (7  Bam.  &  Cress. 
278;  1  Peters,  290) ;  and  if  it  be  ambiguous,  so 
as  to  mislead  them,  the  injurious  consequences 
should  fall  on  the  principal,  for  not  employing 
clearer  terms.  2  Bam.  &  Aid.  143,  in  Barin 
y.  Corrie;  1  Peters,  290;  Courcier  y.  Ritter,  4 
Wash,  a  a  561;  23  WendeU,  268. 

In  the  next  place,  the  acts  of  the  parties 
themselves  tend  nere  to  strengthen  the  construc- 
tion of  the  words  in  the  power,  so  as  to  author- 
ise a  warranty,  and  these  acts,  it  is  competent 
to  consider  m  order  to  remove  doubt.  17 
Pick.  222;  1  Metcalf,  378;  Paley  on  Agency, 
198;  Mechanics'  Bank  of  Alexandria  v.  Bank 
469*]  *of  Columbia,  5  Wheat.  326;  and  Bac. 
Abr.  Covenant,  F.;  6  D.  &  E.  564;  1  Green- 
leaf  on  Ev.  see.  298. 

The  agent's  acts  on  this  subject  are  strong. 
He  construed  the  instrument  as  if  empowering 
him  to  make  the  warranty,  and  made  it  accord- 
ingly. He  was  to  gain  nothing  for  himself,  by 
such  •  course,  if  wrong,  and  does  not  appear 
to  have  done  it  eoUusively  with  anybody.  2 
Bro.  Ch.  638. 

The  principal,  too,  when  asked  for  redress, 
and  when  corresponding  on  the  subject,  does 
not  appear  to  have  set  up  as  a  defense,  that  he 
did  not  intend,  by  this  instrument,  to  author- 
ize a  conveyance  with  warranty.  On  the  con- 
trary, for  aome  (ima  ha  conducted  himself  to- 


wards  both  the  agent  and  the  plaintiir,  as  if  bi 
had  meant  covenants  should  be  made.  \i 
Johns.  238;  All  Saints  Church  ▼•  Lorett,  1 
Hall,  191. 

Finally,  the  decided  casea  on  this  question, 
though  m  some  respects  contradictory,  present 
conclusions  an  favorable  to  this  construction,  u 
do  the  peculiar  language  used  in  the  power  tnd 
the  weiffht  of  analogy.  See  23  Wend.  260,  287, 
268;  Nelson  v.  Cowring,  6  Hill,  336;  Vinadi 
V.  Hopkin's  Ad.  IJ.  J.  Marsh.  293;  13  Wesdell, 
521,  Semble. 

Some  earlier  cases  were  contra.  Nlzon  t. 
Hyserott,  5  Johns.  58;  Van  Eps  v.  Schenectadv, 
12  Johns.  436;  and  Ketchum  y.  Everstoo,  U 
Johns.  365;  7  Johns.  390. 

But  in  these  the  j^ower  was  merely  to  gire  a 
deed  of  a  certain  piece  of  property,  and  eouM 
be  construed  as  it  was,  without  directly  im- 
pugning  our  views  here.  Whereas,  in  the  pres- 
ent case,  the  power  was  manifestly  broader  ii 
terms  and  design.  Wilson  y.  Troup,  2  Cowen, 
195;  6  Cowen,  357. 

The  earlier  cases  in  New  York,  bearing  on 
this  subject,  are  also  considered  by  its  own 
courts  as  overruled  by  the  later  ones.  Bran* 
son,  J.,  in  6  Hill,  336. 

It  may  be  proper  to  add,  that  the  general  eos- 
elusions  to  which  we  have  arrived  are  mon 
satisfactory  to  us,  if  not  more  right,  beeauM 
they  accord  with  what  appears  to  be  the  jnatiee 
of  the  case,  which  is,  that  the  plaintiff  should 
not  keep  money  which  would  probably  not 
have  been  obtained  except  by  these  very  ooft- 
nants,  and  which  it  must  be  inequitable,  there* 
fore,  to  retain  and  at  the  same  time  avoid  tha 
covenants. 

The  judgment  below  is  affirmed. 

Mr.  Justice  McLean  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  tlia  im* 
script  of  the  record  from  the  Circuit  Court  d 
the  United  States  for  the  Southern  Dtatriet 
•of  New  York,  and  was  argued  by  coun-[*47l 
sel;  on  consideration  whereof,  it  is  now  hen 
ordered  and  adjudged  by  this  court,  thit 
the  judgment  of  the  said  Circuit  Court  in  tUi 
cause  be,  and  the  same  is  hereby  affirmed,  witk 
costs,  and  damages  at  tha  rate  of  six  per 
turn  per  annum. 


GEORGE  D.  PRENTICE  and  George  W.  Welfr 
singer.  Copartners  doing  Busineas  under  tk 
Style  and  Firm  of  Prentioe  &  Weissingv, 
Plaintiffs  in  Error, 

T. 

PLATOFF  ZANE'S  ADMINISTRATCHL 

A  venire  do  novo  must  be  awarded  whm 
special  verdict  finds  only  evidence  of  fscta- 
agreements  that  judges  may  draw  infereaeei 
of  fact — presumption  of  finding  to  support 
judgment. 


Where,  hi  a  special  verdict,  the  eeseotlal  fhcti 
are  not  distinctly  found  bj  the  jury,  althouik  IhM 
Is  sulllcieat  evidence  to  establish  Umb,  tab  eesrt 
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will  Dot  render  •  judgment,  but  remaitt  the  cause 
to  the  court  below  for  a  Tenlre  facias  de  novo. 

Therefore,  where  a  suit  was  brought  by  an  In- 
dornee  upon  a  promissory  note,  and  the  special 
▼erdlct  found  that  the  original  consideration  of 
the  note  was  fraudulent  on  the  part  of  the  payee, 
but  omitted  to  find  whether  the  holder  had  gnren  a 
Taluable  consideration  for  It  or  recelT^  It  In  the 
regular  course  of  business,  and  the  court  below 
gave  Judgment  for  the  defendant,  thla  court  could 
not  decide  whether  that  Judgment  was  erroneoua 
or  not,  and  would  have  been  compelled  to  remand 
the  case. 

But  the  parties  below  agreed  to  submit  the  cause 
to  the  court,  both  on  the  facts  and  the  law.  Thla 
court  muat  presume  that  the  court  below  founded 
Its  Judgment  upon  proof  of  the  fact  as  to  the  man- 
ner In  which  the  holder  received  It,  and  must  thero- 
fore  affirm  the  judgment  of  the  court  below. 

fpHIS  case  was  brought  up  by  writ  of  error 
1    from    the    District    Ck>urt    of    the    United 
States  for  the  Western  District  of  Virginia. 

In  1830  PlatofT  Zane,  a  citizen  of  Virginia, 
being  in  Pennsylvania,  executed  the  following 
promissory  note: 

"$5,437.50.  Philadelphia,  November  28th, 
1836.  Five  years  after  date,  I  promise  to  pay  to 
the  order  of  James  H.  Johnson,  five  thousand 
four  hundred  and  thirty-seven  50-100  dollars, 
without  defalcation,  for  value  received.  Platoff 
Zane." 

On  some  day  afterwards  (the  record  did  not 
show  when),  this  note  was  indorsed  in  blank 
by  Johnson,  the  payee,  and  delivered  to  John 
Stivers,  who  handed  it  over  to  Prentice  A  Weis- 
^inger,  without  putting  his  own  name  upon  it. 

On  the  8th  of  Mav,  1840,  Prentice  &  Weis- 
singer  filed  a  bill  before  the  Honorable  George 
M.  Bibb,  Judge  of  the  Louisville  Chancery 
Gourt  in  Kentucky,  against  the  above  named 
John  Stivers  and  one  John  Thomas.  The  bill 
■tated,  that  the  complainants  and  Thomas  were 
sureties  for  Stivers  as  principal  In  a  debt  which 
Stivers  owed  to  the  Bank  of  Louisville,  that 
the  complainants  had  paid  the  debt,  and  now 
required  Thomas  to  contribute  one  half. 
471*]  *0n  the  16th  of  June,  1840,  Thomas 
answered,  and  also  filed  a  cross  bill.  He  al- 
leged that  Stivers  had  placed  in  the  hands  of 
Prentice  A  Weissinger  a  large  amount  of  securi- 
ties, and  requir^  an  exhibition  thereof. 
Weissinger  answered  the  cross  bill,  and  gave 
in  a  list  of  these  securities,  amongst  which  was 
Zane's  note;  to  which  was  attached  the  re- 
markf  that  they  had  received  notice  that  the 
note  would  be  defended  on  the  ground  of  no 
consideration.  The  answer  also  offered  to 
transfer  all  the  securities  to  Thomas  for  eighty 
per  cent,  of  their  amount,  averring  a  beUef  of 
their  insufficiency  to  pay  the  debt. 

Here  these  proceedmgs  in  chancery  stopped. 

On  the  7th  of  November,  1845,  Prentice  A 
Weissinger,  citizens  of  Louisville,  Kentucky, 
brought  an  action  of  debt  against  Zane,  in  the 
District  Ck>urt  of  the  United  States  for  the 
Western  District  of  Virginia,  upon  the  above 
mentioned  promissory  note. 

The  defendant  pleaded  nil  debet,  and  the  case 
went  to  a  jury,  who  foimd  a  special  verdict. 
Before  reciting  this,  it  may  be  mentioned  that 
the  deposition  of  Jacob  Anthony,  therein  re- 
ferred to,  proved  that  the  note  in  question  was 
fwssed  by  Stivers  to  Prentice  &  Weissinger,  to 
indemnify  them  for  money  paid  by  them,  as 
his  indorsers,  in  bank. 

The  Jury  say,  that  they  find  that  the  note  in 
thesp  words— '*96,437.5a  Pbiladslphia.  No- 
MM  JU     ' 


vember  28th,  1836.  Five  years  after  date,  I 
promise  to  pay  to  the  order  of  James  H. 
Johnson,  five  thousand  four  hundred  and 
thirty-seven  50-100  dollars,  without  defalcation, 
for  value  received.  Platoff  Zane"— was  made 
by  the  defendant,  and  delivered  to  the  payee, 
at  the  date  thereof,  at  Philadelphia,  m  the 
State  of  Pennsylvania,  and  that  said  note  was 
indorsed  bv  the  payee,  and  delivered  by  him 
so  indorsea,  to  one  John  Stivers,  at  the  city  of 
Louisville,  in  the  State  of  Kentucky,  before 
the  maturity  thereof;  that  there  has  not  been 
an^  evidence  submitted  to  us  that  said  Stivers 
paid  value  therefor,  or  that  there  was  any  con- 
sideration for  such  indorsement,  unless  the 
same  ought  to  be  inferred  from  the  matters 
herein  stated;  but  should  the  court  be  of  opin- 
ion that,  from  the  facts  and  evidence  herein 
found,  the  jury  ought  to  presume  that  said  in- 
dorsement to  said  Stivers  was  made  for  a  val- 
uable consideration,  then  we  find  that  the  same 
was  made  for  full  value  received  by  the  pavee 
from  said  Stivers  therefor;  otherwise  we  find 
that  the  same  was  made  without  any  consider- 
ation or  value  therefor.  And  we  further  find, 
that  said  Stivers  afterwards,  but  before  the 
said  note  became  payable,  delivered  the  same 
(indorsed  in  blank  by  the  payee  as  aforesaid, 
but  not  indorsed  by  the  said  Stivers)  to  the 
plaintiffs,  at  the  city  of  Louisville  aforesaid, 
for  the  purposes  and  upon  the  *consid-  [*47S 
eration  shown  in  the  deposition  of  Jacob  An- 
thony, and  the  record  of  a  bUl,  answer,  and 
cross  bill  and  answers;  which  deposition  and 
record  are  in  the  words  and  figures  following, 
to  wit.  (The  deposition  and  record  were  then 
set  forth  in  extenso,  and  the  special  verdict 
proceeded  thus) : 

We  further  find,  that  the  consideration  of 
said  note  was  fraudulent  on  the  part  of  the 
payee,  and  such  that  the  payee  could  not  re- 
cover against  the  maker  upon  said  note. 

But  we  further  find,  that  the  plaintiffs  had'no 
notice  of  the  fraudulent  consideration  of  said 
note  at  or  before  the  time  the  same  was  deliv- 
ered to  them  as  aforesaid. 

And  we  find  that  the  defendant,  since  the  in- 
stitution of  this  suit,  has  duly  served  the  plain- 
tiffs with  a  notice  in  the  following  words,  to 
wit: 
"An  action  of  debt,  in  the  District  Court  of 

the  United  States  for  the  Western  District  of 

Virginia,  between 
"Prentice   A   Weissinger,   Plaintiffs, 

and 
Platoff  Zane,  Defendant. 

"The  defendant  in  this  suit  will'offer  evi 
dence  to  show,  and  will  insist  at  the  trial,  that 
the  note  described  in  the  declaration  was  ob- 
tained from  him,  said  defendant,  by  the  payee 
thereof,  by  means  of  misrepresentation  and 
fraud,  and  without  any  value  having  been  re- 
ceived therefor  by  said  defendant,  and  will  re- 
quire the  plaintiffs  to  prove  at  the  trial  the  con- 
sideration, if  any,  paid  by  them,  or  the  previ- 
ous holder  or  holders  thereof,  for  the  same^ 
and  the  time  and  manner  in  which  they  be- 
came possessed  of  said  note. 

"Very  respectfully,  etc., 

'Tlatoff  Zane, 
"^y  Jacob  k  Lamb,  his  Attorneys. 

"To  Messrs.   Prentice  &  Weissinger." 

"Due  service  of  above  admitted. 
IL  a  Good,  AttonMf  for  Plmintiffa" 
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We  further  find  the  statute  of  Pennsylvania 
in  force  within  that  State  at  the  time  of  the  ex- 
ecution of  said  note,  and  the  indorsement 
thereof  and  delivery  of  the  same  to  the  plain- 
tiffs as  idforesaid,  m  these  words: 
"Act  of  27th  February,  1797.-4  Dallas,  102; 

3  Smith,  278. 
"An  Act  to  devise  a  particular  Form  of  Prom- 
issory Notes  not  liable  to  any  Plea  of  Defal- 
cation or  Set-off. 

"6.  Sec.  1.  All  notes  in  writing,  commonly 
called  promissory  notes,  bearing  date  in  the 
city  or  Ck>unty  of  Philadelphia,  whereby 
473*]  *any  person  or  persons,  bodies  politic 
or  corporate,  or  copartnership  in  trade,  shall 
promise  to  pay,  or  cause  to  be  paid,  to  any 
other  person  or  persons,  bodies  politic 
or  corporate,  or  copartnership  in  trade,  and 
to  the  order  of  the  payee  for  value  in  account, 
or  for  value  received,  and  in  the  body  of  which 
the  words  'without  defalcation,'  or  'without 
set-off*  shall  be  inserted,  shall  be  held  by  the 
indorsees  discharged  from  any  claim  of  defal- 
cation or  set-off  by  the  drawers  or  indorsers 
thereof;  and  the  indorsees  shall  be  entitled  to 
recover  against  the  drawer  and  indorsers  such 
•urns  as,  on  the  face  of  the  said  notes,  or  by  in- 
dorsements thereon,  shall  appear  to  be  due: 
Provided  always,  that  in  every  action  brought 
by  the  holder  of  any  such  note,  whether 
against  the  drawer  or  indorsers,  the  defendant 
may  set  off  and  defalk  so  far  as  the  plaintiffs 
shjul  be  justlv  indebted  to  him  in  account  by 
bonds,  specially  or  otherwise." 
See  8  Serg.  A  Rawie,  481,  and  posted  notes. 
"A  copy  from  a  copy  filed  in  my  office. 
Teste:  Alexander  T.  Laidley,  Clerk." 
And  if  the  law  be  for  the  plaintiffs,  then  we 
find  for  them  the  sum  of  $5,437.50,  the  debt 
In  the  declaration  mentioned,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum 
from  the  1st  dav  of  December,  1841,  till  paid. 
But  if  the  law  be  for  the  defendant,  then  we 
find  for  the  defendant.  T.  W.  Harrison. 

And  because  the  court  will  consider  what 
judgment  should  be  rendered  upon  the  verdict 
aforesaid,  time  is  taken  until  to-morrow. 

Memorandum.  Upon  the  trial  of  this  cause, 
the  parties,  by  their  attorneys,  filed  a  written 
agreement  in  the  words  following,  to  wit :  "And 
the  parties  agree  that  the  court,  in  deciding  up- 
on tne  foregoing  verdict,  shall  look  to  and  re- 
gard the  decisions  of  the  courts  of  the  State  of 
Pennsylvania,  as  found  in  the  several  printed 
volumes  of  the  reports  thereof,  to  avail  as  much 
as  if  the  same  were  found  by  said  verdict,  and 
to  have  such  weight  as  in  the  judgment  of  the 
court  they  ought  to  have;  and  the  parties  further 
agree  to  waive  all  objections  to  said  verdict  on 
account  of  its  finding  in  part  evidence,  and  not 
fact.  And  that  the  court,  in  deciding  there- 
upon, may  make  all  just  inferences  and  con- 
clusions of  fact  and  law  from  the  evidence  and 
facts  therein  stated,  and  the  decisions  aforesaid, 
which,  in  the  opinion  of  the  court,  a  jury  ought 
to  draw  therefrom,  if  the  same  were  submitted 
to  them  upon  the  trial  of  this  cause;  and  that 
474*]  *this  affreement  is  to  be  made  part  of 
the  record  hi  this  suit. 
"M.  C  Good,  Attorney  for  Plaintiffs. 
"Jacob  k  Lamb,  Attorneys  for  Defendnnt." 
Which  agreement  is  ordered  to  be  msde  a 
pmri  of  Um  recoid  In  thu  suit. 


On  the  9th  of  September,  1&4G,  the  District 
Court  pronounced  the  following  judgment, 
viz:  'The  matters  of  law  arising  upon  tin 
special  verdict  in  the  cause  being  argued  at  t 
former  term  of  this  court,  and  the  court  havio| 
maturely  considered  thereof,  it  seems  that  tlM 
Jaw  is  for  the  defendant." 

A  writ  of  error  brought  the  case  i^  to  tUi 
court. 

It  was  argued  by  Mr.  Badger  and  Mr.  Bibk 
for  the  plaintiffs,  and  Blr.  Ewing  for  the  <[»> 
fendant. 

Tlie  points  raised  by  Mr.  Bibb,  for  the  pUig. 
tiffs  in  error,  were  the  following: 

The  legal  right  of  the  plaintiffs  to  liave  jndi- 
ment  for  the  sum  expressed  in  the  note  stasS, 
1st,  upon  the  effect  of  the  Act  of  1707,  sa  de- 
clared in  the  title,  body,  soul,  and  spirit  of  tlie 
act  itself;  2d,  upon  principles  well  establiabed 
by  adjudged  cases,  which  confirm  and  fortifj 
their  right. 

I.  The  true  meaning  and  effect  of  that  set, 
to  be  collected  from  the  expressions  of  the  set 
itself,  stand  in  the  foreground. 

It  may  be  useful,  and  will  be  according  to  tki 
usages  of  thesages  of  the  law  in  expounding  ittt- 
utes,  to  look  into  the  old  law,  the  mconvenieaeii 
and  grievances  arising  under  it,  thereby  thi 
better  to  understand  the  remedy  intended  bf 
the  new  law,  so  that  the  mischiefs  may  be  tup- 
pressed,  and  the  remedy  advanced. 

The  Legislature  of  Pennsylvania,  on  the  28tk 
May,  1715,  passed  "An  Act  for  the  assignint 
of  bonds,  specialties,  and  promissory  noUtr 
1  State  Laws,  p.  77.  The  inconveniences  grow- 
ing out  of  the  provisions  of  that  act,  ii  ths 
remedies  allowed  to  assignees,  will  be  suffi- 
ciently understood,  for  all  the  present  purposei, 
by  looking  into  the  decisions  of  ths  courts  ii 
these  cases,  viz.:  Wheeler,  Assignee,  v.  Hn^Mi^ 
in  1776,  1  Dallas,  23;  M'Cullough,  Assignee,?. 
Houston,  in  1789,  1  Dallas,  441;  Stills  ▼.  Lyidi, 
in  1792,  2  Dallas,  194. 

By  these  decisions  it  appears  that  the  sttt 
ute  of  3  and  4  Anne,  chap.  9,  respecting  ss- 
signments,  was  not  considered  as  in  force,  ei 
proprio  vig^re,  in  Pennsylvania;  and  that  tin 
Act  of  Pennsylvania  of  1715  differed  materisllj 
from  the  statute  of  Anne,  especially  in  omit- 
ting to  allow  promissory  notes  to  be  negoUstei 
and  assigned  in  like  manner  as  bills  of  ex- 
change. 

*The  assignee  took  the  assignment  [*47S 
of  a  bond,  specially,  or  promissory  note,  under 
the  Act  of  1715,  at  his  peril,  and  stood  in  tbi 
place  oif  the  payee,  "so  as  to  let  in  every  defal- 
cation which  the  obligor  had  against  the  psye^ 
at  the  time  of  the  assignment,  or  notice  of  tba 
assignment."  'The  only  intent  of  the  sd 
being  to  enable  the  assignee  to  sue  in  his  owb 
name,  and  prevent  the  obligee  from  releaiiM 
after  assignment"  (1  Dall.  28),  "subject  to  si 
equitable  considerations  to  which  the  same  wii 
subject  in  the  hands  of  the  original  payee.*  1 
Dallas,  444. 

In  Stiile  ▼.  Lynch,  2  Dallas,  194,  the  mslnr 
of  a  promissory  note  was  permitted,  in  an  se* 
tion  by  the  indorsee,  to  set  up  in  defense,  tint 
the  note  was  without  any  consideration.  Tkii 
trial  was  had  at  the  September  Term  of  thst 
court,  in   the  year   1792. 

On  the  30th  of  March,  1793,  the  Legislston 
of  reuu«y ivanis  passed  an  act  (3  Dallas's  Ststs 
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Laws,  p.  320),  by  which  promissory  notes  dis- 
eountea  at  Uie  Bank  of  Pennsylvania  were 
placed  upon  the  footing  of  forei^D  bills  of  ex- 
change, except  as  to  damages.  Whereby  such 
diaoounted  notes  became  discharged,  m  the 
hands  of  the  indorsee,  from  any  plea  of  defal- 
eation  or  set-off  on  account  of  the  transactions 
between  the  original  parties.  But  similar  notes, 
not  discounted  at  bsAk,  were  in  the  hands  of 
indoi-sees,  under  the  Act  of  1716,  subject  to  all 
equities  existing  between  the  original  parties 
''at  the  time  of  the  assignment,  or  notice  of  the 
assignment." 

Such  peculiar  rights,  privileges,  and  immuni- 
ties, enjoyed  by  the  Ftesident,  Directors  and 
Company  of  the  Bank  of  Pennsylvania,  having 
their  office  of  discount  and  deposit  in  the  dty 
of  Philadelphia,  but  not  accorded  to  others 
dealing  in  like  promissory  notes,  and  doing 
business  in  the  vicinage  of  the  bank  and  within 
the  sphere  of  its  influence,  were  inconveniences 
and  grievances.  Such  differences  and  privi- 
leged anomalies,  growing  out  of  the  positive 
acts  of  legislation  by  the  State  of  Pennsylvania, 
called  for  some  remedy. 

Such  were  the  old  laws  and  their  effects, 
when  the  Act  of  1797  was  passed,  ''to  devise  a 
particular  form  of  promissory  notes,  not  subject 
to  any  plea  of  defalcation  or  9et-off.  This  act,  in 
its  title  and  body,  manifests  the  intent  of  the 
Legislature  to  enable  the  community  to  make 
for  themselves  promissory  notes,  which  should 
be  thereafter  creditable,  merchantable,  nego- 
tiable, indorsable,  and  circulated  according  to 
the  general  principles  and  usages  of  the  mer- 
eantne  law,  not  subject.  In  the  hands  of  in- 
dorsees, bona  fide  and  for  value,  to  any  defalca- 
tion or  set-off,  not  warranted  by  the  established 
principles  of  the  law  merchant. 
476*]  *The  form  devised  contains,  to  the 
full,  the  terms  to  impart  the  characteristics  and 
qualities  of  negotiaole  mercantile  paper,  ex- 
pressed simply  and  aptly,  in  words  well  known 
to  the  law  merchant,  and  intelligible  to  a  com- 
mon understanding.  The  notes  are  to  bear  date 
in  the  dty  or  County  of  Philadelphia,  to  prom- 
ise to  pay  money,  to  express  the  sum  to  be  pay- 
^le  ''to  ordeP*  to  express  "for  value  re- 
eeived,"  and  to  be  payable  "without  defal- 
cation.** Such  notes,  the  act  declares,  "shall 
be  held  by  the  indorsees  discharged  from  any 
claim  of  defalcation  or  set-off  by  the  drawers 
or  indorsers  thereof." 

That  no  ambiguity  might  exist  as  to  what 
was  meant  by  'defalcation,"  that  not  •  loop 
might  remain  whereon  to  hang  a  doubt  to  l)« 
solved  by  construction,  the  act  has  superadded, 
''And  the  indorsees  shall  be  entitled  to  recover 
against  the  drawer  and  indorsers  sudi  sum  as 
on  the  face  of  the  said  notes,  or  by  indorse- 
ments thereon,  shall  appear  to  be  due." 

The  explanation  proceeds,  "Provided,  al- 
ways, that  in  every  action  by  the  holder  of  any 
such  note,  whether  against  the  drawer  or  in- 
dorsers, the  defendant  may  set-off  and  defalk, 
so  far  as  the  plaintiffs  shall  be  indebted  justly 
to  him  in  account  by  bonds,  specialty,  or  other- 
wise." 

The  proviso  subjects  every  holder  for  his 
own  acts,  and  no  further.    The  first  position 
tad  body  to  which  the  proviso  is  appended  dis- 
diarges  the  indorsee  from  any  difiiculty  arising  I 
mat  of  matters  inter  alios  acta,  not  disclosed  hf  * 
11  Ii.  ed. 


the  instrument  itself— not  made  known  to  the 
indorsee  before  lis  made  a  fair  acquest  of  tlie 
note  for  value. 

n.  Upon  the  authority  of  adjudged  cases, 
the  rig^t  of  the  plaintiffs  is  confirmed  and  for- 
tified against  the  defense  set  up. 

[The  counsel  then  referred  to  the  following 
English  authorities:  2  Burr.  276;  Bla.  Com. 
book  2,  chap.  60,  p.  470;  4  Term  Rep.  146. 
Pennsylvania  authorities:  4  Dallas,  370;  6 
Binney,  469;  1  Serg.  &  Rawle,  180;  0  Serg.  4 
Rawle,  193.  And  a  number  of  English  cases, 
to  show  that  the  "general  mercantile  law"  was 
in  harmony  with  these  dedsions.] 

In  Uckbarrow  v.  Mason,  2  Term  Rep.  71, 
Justice  Ashurst  stated  the  law  to  be,  "As  be- 
tween the  drawer  and  payee,  the  consideration 
may  be  gone  into;  yet  it  cannot  be  between 
drawer  and  an  indorsee;  and  the  reason  is,  it 
would  be  enabling  dther  of  the  original  par* 
ties  to  assist  in  a  fraud." 

This  same  distinction  between  a  defense  im- 
peaching the  consideration,  in  actions  between 
the  original  parties,  in  which  case  it  is  admis- 
sible, and  actions  by  indorsees,  and  in  which 
case  such  defense  cannot  be  admitted,  was  ad- 
judged in  these  cases:  Snelling  v.  Briggs,  and 
CoUett  V.  Griffith,  Bull.  N.  P.  ^274;  [•477 
Puget  De  Bras  v.  Forbes  &  Gregory,  1  Esp.  N. 
P.  Cases,  119;  United  States  v.  Bank  of  the 
Metropolis,  16  Peters,  698;  Swift  v.  Tyson,  16 
Peters,  15,  22. 

In  the  case  of  Swift  v.  Tyson,  the  defendant 
attempted  to  defend  against  the  indorsee  by 
showing  that  the  consideration  held  out  to  the 
maker  was,  on  the  part  of  the  payee,  totally 
false  and  fraudulent.  But  the  Supreme  Court 
of  the  United  States  decided,  that  "a  bona  fide 
holder  of  a  negotiable  instrument  for  valuabls 
consideration,  without  any  notice  of  the  facta 
which  impeach  its  validity  as  between  the  ante- 
cedent puties,  if  he  takes  it  under  an  indorse- 
ment made  before  it  becomes  payable,  holds 
the  title  unaffected  by  those  facts,  and  may  re- 
cover thereon,  although,  as  between  the  ante- 
cedent parties,  the  transaction  may  be  without 
any  legal  validity.  This  is  a  doctrine  so  long 
and  so  well  established,  and  so  essential  to  the 
security  of  negotiable  paper,  that  it  is  laid  up 
among  the  fundamentals  of  the  law,  and  rs- 
quires  no  authority  or  reasoning  now  to  be 
brought  forward  in  its  support. 

"As  Uttle  doubt  is  there,  that  the  holder  of 
any  negotiable  paper,  before  it  is  due,  is  not 
bound  to  prove  that  he  is  a  bona  fide  holder  for 
a  valuable  consideration  without  notice;  for  the 
law  will  presume  that,  in  the  absence  of  all  re- 
butting proofs;  and  therefore  it  is  incumbent 
on  the  defendant  to  establish  his  defense  by 
proofs,  to  overooms  the  prima  fade  title  of  the 
plaintiffs." 

In  the  case  of  The  United  States  v.  Bank  of 
the  Metropolis,  the  Supremo  Court  of  the  United 
States  said:  '^he  rule  is,  that  a  want  of  con- 
sideration between  drawer  and  acceptor  is  no 
defense  against  the  right  of  a  third  party  who 
has  given  a  consideration  for  the  bill,  and  this 
even  though  the  acceptor  lias  been  defrauded 
hv  the  drawee,  if  that  be  not  known  by  the 
third  party  before  he  gives  vmlus  for  it."  16 
Peters,  893. 

The  special  verdict  finds  tliat  Stivers  (who 
rscsived  the  bill  from  ths  payee  indoived  in 
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blank)  did  not  indorse  it,  but  delivered  it  to  the 

filaintiffs.  The  want  of  Stivers'  indorsement 
8  no  objection  to  the  title  of  the  plaintiffs. 
They  had  a  right  to  fill  up  the  blank  indorse- 
ment by  an  assignment  to  themselves,  as  they 
did.    A  number  of  cases  cited,  11  Peters,  81,  etc. 

The  parties,  by  agreement  of  record,  waive 
all  objections  to  the  verdict  for  "finding  in  part 
evidence,  and  not  fact,"  and  agree  that  the 
court  "may  make  all  just  inferences  and  con- 
clusions of  fact  and  law  from  the  evidence  and 
facts  therein  stated,  which  a  jury  ought  to 
draw  therefrom." 

Upon  the  deposition  of  Anthony,  and  the  bill, 
478*]  answer,  cross  *bill,  and  answers,  be- 
tween Prentice  A  Weissinger,  as  original  com- 
plainants, and  John  Thomas,  to  compel  him  to 
contribute  for  the  debt  for  which  the  parties 
were  bound  as  co-securities  for  Stivers  as  princi- 
pal, and  paid  by  Prentice  &  Weissinger;  and 
the  cross  bill  by  Thomas  v.  Prentice  A,  Weissin- 
ger, to  account  for  the  notes  by  them  received 
of  Stivers,  and  the  answer  of  Prentice  A,  Weis- 
singer to  the  cross  bill ;  it  appears  that  Prentice 
A  Weissinger  had  paid  as  indorsers  and  securi- 
ties for  Stivers  upwards  of  twelve  thousand 
dollars,  and  that  this  note  and  others  were  de- 
livered over  to  Prentice  A  Weissinger  in  con- 
sideration of  the  moneys  so  previously  paid  by 
them  for  Stivers,  and  as  indemnities;  from 
which,  however,  they  are  not  likely  to  be 
saved  from  loss  by  idl  the  securities  which  Sti- 
vers gave  them. 

It  is  clear  from  the  transcript  of  the  record 
of  the  suit  in  chancery,  and  the  deposition  of 
Anthony,  as  found  by  the  special  verdict,  that 
the  note  upon  P.  Zane  was  delivered  by  Stivers 
to  the  plaintiffs,  in  cofisideration  of  a  precedent 
debt,  greatly  exceeding  the  sum  due  by  this 
promissory  note. 

The  Question  is,  whether  the  possession  so  ob- 
tained by  the  plaintiffs  of  this  nesotiable  note, 
in  consideration  of  a  precedent  debt,  entitles 
them  to  protection  as  indorsees  against  the  de- 
fense set  up  by  the  maker,  on  account  of  the 
transactions  between  them  and  the  payee? 

This  question  was  fully  argued  and  decided 
by  this  court  in  the  case  of  Swift  ▼.  Tyson,  16 
Peters,  2,  16,  20,  21,  22.  It  was  thereupon  re- 
solved by  the  court,  that  a  pre-existing  debt 
constitutes  a  valuable  consideration  in  the  sense 
of  the  general  rule  applicable  to  negotiable  in- 
struments. The  question  was  examined  upon 
principle,  and  upon  the  adjudged  cases,  En- 
glish and  Amencan;  and  the  conclusion  is, 
"that  a  bona  fide  holder  taking  a  negotiable 
note  in  payment  of,  or  as  security  for,  a  pre- 
existinff  debt,  is  a  holder  for  a  valuable  con- 
sideration, entitled  to  protection  against  all 
equities  between  the  antecedent  parties."  To 
sustain  that  doctrine  many  cases  are  cited  by 
tha  oofort  previously  decided  in  the  Supreme 
Gonii  of  tlia  United  States,  and  in  England, 
and  the  opinion  in  that  case  says  of  them: 
Thay  go  farther,  and  establish,  that  a  trans- 
fer at  security  for  past,  and  even  for  future  re- 
nosiaibilities,  will,  for  this  purpose,  be  a  suf- 
fldent,  validf  and  valuable  consideration."  16 
Peters,  21. 

This  decision,  and  the  authorities  therein  cited 
by  the  court,  are  full  and  conclusive.   Nothing 
ean  be,  or  need  be  added  on  this  point  by  the 
eouTiBel  for  the  plaintiffs. 

ii§4 


The  special  verdict  submits  to  the  court  tin 
question  whether,  *in  the  absence  of  all  [*47| 
positive  proof  upon  the  subject  of  the  consid- 
eration between  Johnson  and  Stivers  for  tlM 
note,  it  it  to  be  presumed  that  Stivers  gtvi 
value  for  it. 

The  presumption  it  so  until  repelled  by  proof 
to  the  contrary;  as  stated  in  Swift  v.  Tysoo,  18 
Peters,  16.  But  the  question  it  immateritl 
whether  or  not  Stivers  paid  value  to  Johnson, 
seeing  that  the  plaintiffs  are  holders  bona  fide, 
for  value,  and  without  notice,  and  obtained  tht 
note  regularly  in  the  direct  line  of  negotiation. 

In  Haley  v.  Lane,  2  Atk.  182,  Lord  Hard- 
wicke  determined,  that,  "where  there  is  a  neso 
tiable  note,  and  it  comes  into  the  hands  of  t 
third  or  a  Ifourth  indorsee,  though  some  of  the 
former  indorsers  might  not  pay  a  valuable  con- 
sideration for  it,  yet  it  is  a  good  note  to  hin, 
unless  there  should  be  some  fraud,  or  equltj 
appearing  against  him  in  the  case." 

In  the  cases  of  Grant  v.  Vaughan,  S  Buir, 
1516,  Anonymous,  1  Salk,  126,  plea  6,  Miller 
V.  Race,  1  Burr.  452,  and  Peacock  v.  Rhodei, 
2  Doufflas,  632,  the  negotiable  papers  passed 
throuffh  the  hands  of  mere  finders  and  thieves 
into  the  possession  of  bona  fide  holders  for  vain- 
ablt  consideration  without  notice,  yet  suck 
valueless  and  vicious  derivatives  did  not  impair 
tht  rightt  and  titles  of  such  bona  fide  possessora 

The  special  verdict  finds  that  this  note  wu 
made  and  delivered  in  Philadelphia,  and  in- 
dorsed and  delivered  in  Louisville  by  the  payei 
to  Stivers,  and  by  Stivers  delivered  to  the  plain- 
tiffs in  Louisville.  So  this  note  was  made  and 
delivered  in  one  State,  negotiated  in  another, 
and  sued  upon  in  a  third. 

The  note  so  made  in  Pennsvlvania,  having 
no  reference  by  its  terms  to  performance  in  any 
other  State,  must  be  adjudged  by  the  laws  of 
that  State,  and  was  there  a  good  and  valid  con- 
tract. By  the  law  of  that  State,  it  wat  a  mer- 
cantile negotiable  instrument.  The  act  of  the 
Legislature  found  by  the  jury  and  the  decisions 
of  the  Supreme  Court  of  that  State,  before  cited 
(5  Binn.  469;  1  Serg.  A  Rawle,  180,  and  9 
Serg.  A  Rawle,  103),  show  that  this  note  and 
all  such  like  are,  by  the  law  of  that  State,  nego- 
tiable according  to  the  principles  of  the  '^gen- 
eral mercantile  law;"  that  such  notes  are  ^In 
the  situation  of  bills  of  exchange;"  that  the  Act 
of  1797,  relating  to  such  promissory  Dotes,  wu 
passed  "for  the  purpose  of  making  them  sub- 
ject to  the  rules  of  general  mercamtile  law." 
The  supreme  judicial  tribunal  of  that  State  bas 
so  expounded  the  statute,  and  settled  itt  mean- 
ing and  effect. 

The  points  were  thus  stated  by  Mr.  Badgei^ 
upon  the  same  side: 

*It  will  be  also  insisted  for  the  plain-  [*4tt 
tiff,  that— 

1st.  Every  holder  of  a  bill  or  note  it  presumed 
to  be  a  bona  fide  holder  for  value,  until  some- 
thing is  shown  to  repel  the  presumption.  Story 
on  Prom.  Notes,  p.  220,  see.  196;  lb.  on  Bills 
of  Exch.  p.  492,  sec.  415. 

2d.  Every  person  in  poetettion  of  a  bill  « 
note,  indorsed  in  blank,  and  appearing  to  be  the 
lawful  holder  thereof,  can  by  delivery  conv^  a 
good  title  thereto  to  anyone  believing  him  to  be 
such  owner,  so  as  to  convey  a  right  of  adifli 
against  the  maker  or  acceptor,  notwithstandiaf 
tba  want  of  consideration,  or  aaj  other  matttf 
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of  defense  as  between  the  previous  parties  to 
the  bill  or  note.  Arbouin  ▼.  Anderson,  1 
Adolph.  A  Ellis,  N.  S.  498;  Story  on  Bills, 
sec.  415. 

3d.  To  repel  the  presumption  that  the  holder 
came  by  Uie  bill  or  note  honestly,  fraud,  felony, 
or  some  such  matter,  must  be  proved,  and  a 
holder  for  value  is  not  affected  by  any  infirm- 
ity in  the  bill  or  note,  or  in  the  previous  nego- 
tiations thereof,  unless  mala  fides  is  brought 
home  to  him.  Knight  v.  Pugh,  4  Watts.  & 
Serg.  445;  Goodman  v.  Harvey,  4  Adolph.  A 
Ellis,  870;  Arbouia  v.  Anderson,  above  cited; 
Story  on  Bills,  sees.  415,  416. 

And  as  a  consequence  from  these  positions, 
it  will  be  insisted  that  the  plaintiff  in  error  is 
entitled  to  recover. 

And  even  upon  the  doctrine  once  held,  that 
gross  negligence  or  even  ffround  of  suspicion  is 
sufficient  to  affect  the  holder  (Story  on  Prom. 
Notes,  sec.  197;  Story  on  Bills,  sec.  416;  Good- 
man V.  Harvey,  above  cited),  the  plaintiff  in 
error  is  here  entitled  to  recover,  there  being  in 
this  case  neither  such  negligence  nor  ground  of 
suspicion. 

Mr.  Ewing,  for  defendant  in  error: 

1st.  This  suit  was  brought  in  Virginia,  on  a 
promissory  note,  by  the  assignee,  against  the 
maker.  It  is  not  averred  in  the  declaration  that 
the  note  was  made  in  any  other  State  or  commu- 
nity, or  that  it  is  affected  by  any  law  or  usage 
other  than  the  laws  and  usages  of  Virginia. 
There  being  no  such  averment,  there  can  be  no 
such  proof  of  fact  found  legally  in  the  case,  for 
it  makes  a  different  contract,  governed  by  dif- 
ferent legal  principles.  The  case,  therefore, 
stands  as  it  is  set  out  in  the  declaration.  A  suit 
upon  a  note  made  in  Virginia,  and  controlled 
by  the  laws  and  usages  of  Virginia.  By  these, 
a  promissory  note  is  not  a  commercial  instru* 
mcnt.  and  the  fraud  of  the  payee  in  obtaining 
the  note  may  be  set  up  against  the  indorser. 

The  special  verdict  finds  that  the  note  was 
obtained  by  fraud.  This  is  enough  to  sustain 
481*]  the  jud^ent  of  the  court  below.  *But 
if  the  declaration  be  out  of  the  Question,  and 
the  case  rests  upon  the  special  veroict,  irrespec- 
tive of  the  pleadings,  then  the  note  is  commer- 
cial paper,  and  the  special  verdict  finds  that  it 
was  fraudulently  obtained. 

The  plaintiffs  are  indorsees;  but  pending  the 
case  in  the  courts  below,  they  had  due  notice 
that  the  note  was  obtained  by  fraud,  and  that 
they  would  be  called  upon  on  the  trial  to  prove 
the  consideration  paid  for  the  note. 

Commercial  paper  which  is  obtained  by  fraud 
is  subject  to  tne  same  defense  in  the  hands  of 
the  assignee  as  in  those  of  the  payee,  unless 
he  show  that  it  was  transferred  to  him  for  a 
valuable  consideration,  in  the  due  course  of 
trade.  Holme  v.  Karpser,  5  Binn.  469;  Mor- 
ton V.  Rogers,  14  Wend.  580;  2  Bam.  A  Aldolph. 
291;  4  Taunton,  114;  Chitty  on  Bills,  69,  and 
eases  cited  in  notes. 

The  verdict  does  not  find  that  the  plaintiffs 
save  any  consideration  for  the  note,  or  received 
it  in  any  fair  transaction,  except  as  the  same 
may  be  deduoed  from  evidence  to  which  it  refers. 
This  evidence  must  be  treated  as  a  nullity,  were 
it  not  for  the  agreement  of  counsel,  that  the 
Qourt,  in  deciding  the  case,  may  make  all  just 
Inferences  and  conclusions  of  fact  and  law  from 
the  evidence.  Concluaiom  of  fact,  deduced  by 
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the  court  from  the  evidence,  cannot  be  a  subject 
of  reversal.  This  court  deals  with  errori  in 
law. 

The  jur^,  therefore,  not  having  found  any 
consideration  for  the  assignment  of  the  note,  the 
judgment  cannot  be  reversed  because  the  court 
below  did  not  infer  a  consideration  from  evi- 
dence which,  by  agreement  of  counsel,  it  was 
to  pass  upon.  The  record  does  not  show 
whether  the  court  inferred  any  consideration  for 
the  transfer  or  not.  This  court  cannot  assume 
that  they  did  infer  any.  The  jurv  did  not  find 
any.  So  that  the  facts  found  leave  a  clear 
case  of  a  note  obtained  by  fraud,  and  trans- 
ferred without  consideration.  The  evidence  re- 
ferred to  cannot  change  it  here,  as  this  court  has 
nothing  to  do  with  evidence. 

The  counsel  for  the  plaintiffs  contend  that 
this  must  be  considered  as  an  agreed  case,  not 
as  a  special  verdict.  This  does  not  help  the 
matter  in  the  least.  If  it  be  an  a^eed  case,  it  is 
agreed  in  it  that,  so  far  as  the  jury  find  facts, 
the  court  shall  pronounce  the  law  upon  them. 
So  far  as  they  find  evidence,  the  court  shall  in- 
fer from  it  the  facts,  and  pronounce  the  law 
upon  the  facts  so  inferred.  It  is  pro  tanto  a 
submission  to  the  court  upon  the  evidence. 

But  if  this  court  look  to  and  pass  upon  the 
evidence,  which  was  by  consent  submitt^  to  the 
court  below,  then  the  case  *made  out  [*483 
is  that  of  a  note  obtained  by  fraud,  transferred 
to  the  plaintiff  as  security  for  a  pre-existing 
debt,  no  consideration  being  paid  for  the  note, 
no  debt  extinguished  by  its  transfer. 

We  admit  and  contend  that  the  liability  of 
the  maker  of  this  note  is  governed  by  the  laws 
of  Pennsylvania;  and  if  by  the  statutes,  as  ex- 

{>ounded  by  the  courts  of  that  State,  he  is  al- 
owed  to  set  up  the  defense  here  set  up,  he  is 
entitled  to  do  so,  notwithstanding  it  has  been 
indorsed  in  another  State.  Story's  Con.  of 
Laws,  sees.  317,  332,  333,  345;  Story  on  Bills, 
sees.  158,  161,  1G3,  164,  167,  168,  169;  Judiciary 
Act,  1789;  Shelby  v.  Guy,  11  Wheat.  361; 
Green  v.  Neal,  6  Pet.  291;  Elmendorf  v.  Tay- 
lor, 10  Wheat.  152;  12  Pet.  89. 

According  to  the  law  of  Pennsylvania,  the 
defense  of  fraud  in  the  consideration  of  this 
note  may  be  set  up  against  an  indorsee  who  has 
received  it  merely  as  collateral  security  for  a 
pre-existing  debt.  Petrie  v.  Clark,  11  Serg.  A 
Rawle,  877;  Walker  v.  Geisse,  4  Whart.  257, 
258;  Depeau  v.  Waddington,  6  Wharton,  232; 
Jackson  v.  Polack,  2  Miles,  362;  and  see  4 
Wharton,  500,  and  Evans  v.  Smith,  4  Binney, 
366;  Cromwell  v.  Arrot,  1  Serg.  A  Uawle,  180. 

In  Virginia  there  has  been  no  decision  of  the 
question,  as  one  of  general  commercial  law 
affecting  negotiable  paper;  but  see  2  Rand. 
260;  2  Leigh,  503;  and  Prentice  A  Weissinger  v. 
Zane,  2  Grat.  262. 

In  Kentucky  notes  are  not  negotiable  unless 
negotiated  bv  a  bank.  1  Marsh.  540;  3  lb. 
162.  No  decision  of  the  courts  of  that  State 
has  been  found  upon  the  question  whether  the 
indorsee  of  negotiable  paper,  in  a  case  like  this, 
holds  it  discharged  of  all  equities  between  the 
original  parties.  At  all  events,  it  has  been 
shown  that  the  local  law  of  that  State  would 
not  affect  the  liability  of  this  defendant. 

In  New  York  negotiable  paper  is  on  the  same 
footing  as  in  Pennsylvania,  when  received  aa 
collatml  security  for  an  existing  debt.    Bay 
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V.  Coddlngton,  6  Johns.  Ch.  56;  and  the  same 
case,  in  error,  20  Johns.  643;  9  Wend.  170;  6 
Hill,  93;  24  Wend.  230. 

In  New  Hampshire,  see  10  N.  H.  266;  11 
lb.  66.  In  Alabama,  4  Ala.  Rep.  In  Tennes- 
see, 10  Serg.  428,  434. 

In  England  the  most  of  the  cases  have  been 
those  of  bankers,  who  probably  make  advances 
to  their  customers  upon  an  understanding,  in 
all  cases,  that  thev  shall  be  covered  by  bills;  or 
advances  are  made  on  the  credit  of  the  bills. 
See  1  SUrk.  R.  1;   8  Ves.  531;  4  Bing.  396; 

1  Bing.  N.  C.  469;  16  E.  C.  L.  Rep.  256;  17 
lb.  356;  Vallace  v.  Siddell,  Chitty  on  Bills,  87, 
88,  10th  Am.  ed.  De  la  Chaumette  v.  Bank 
488*]  of  England,  *9  Barn.  &  Cress.  209,  17 
E.  C.  L.  R.  356,  seems  to  sustain  the  doctrine 
for  which  we  contend. 

Numerous  cases,  in  this  court  and  else- 
where, which  seem,  perhaps,  to  affect  the  pres- 
ent question,  really  turn  upon  the  circumstance, 
that  the  bill  or  note  has  been  received  in  pay- 
ment of  the  pre-existing  debt,  and  not  as  col- 
lateral security;  or  that  advances  have  been 
made,  or  some  other  consideration  given,  at 
the  time  of  taking  the  note;  as  Swift  v.  Tyson, 
16  Pet.  1;  2  lb.  170;  2  WHieat.  66;  Brush  v. 
Scribner,  11  Conn.  388;  12  Pick.  399;  22  lb. 
24;  11  Ohio,  172;  etc.  Even  In  Pennsylvania 
(4  Whart.  258),  and  now  in  New  York  (21 
Wend.  490;  23  lb.  811;  24  lb.  115;  1  Hill, 
513;  2  lb.  140),  it  is  held,  that,  if  the  indorsee 
receive  a  bill  in  payment  or  discharge  of  a  pre- 
existing debt,  he  holds  it  exempt  from  all 
equitable  defenses;  but  not  if  he  has  taken  it 
merely  as  collateral  security  for  such  a  debt. 
See  Munn  v.  M'Donald,  10  Watts,  270. 

The  opinion  of  Story,  J.,  in  Swift  v.  Tyson, 
on  this  point,  is  obiter,  and  is  not  sustained  by 
the  authorities  in  England  or  America.  It  is 
directly  opposed  to  the  Pennsylvania  cases, 
which,  as  expositions  of  a  statute  of  that  State, 
or  of  the  commercial  law  prevuling  there, 
must  be  conclusive. 

The  protection  given  to  indorsees  of  nego- 
tiable paper  is  analogous  to,  and  perhaps  de- 
rived from,  the  doctrine  of  courts  of  equitv,  in 
cases  where  a  purchaser  has  obtained  the  legal 
title  without  notice  of  equitable  right.  In  such 
cases,  if  the  legal  title  has  been  transferred  as 
a  mere  security  for  a  pre-existing  debt,  it  can- 
not be  retained  against  a  prior  equitable 
owner.  6  Hill,  N.  Y.  96;  22  Pick.  243;  4 
Paige,  221;  6  lb.  648,  466;  4  Whart.  506. 

It  is  just  that  the  defense  here  should  be 
sustained;  because  the  defendant  received 
nothing,  the  plaintiffs  really  paid  nothing  for 
tiie  note,  and  therefore  it  is  miquitous  to  require 
the  defendant  to  pay  the  plaintiff  some  nine  or 
ten  thousand  dollars,  merely  because  he  signed, 
and  they  hold,  the  paper. 

The  general  commercial  law  does  not  exclude 
the  defense.  The  law  of  Virginia,  where  the 
suit  was  brought,  or  (so  far  as  we  know)  of 
Kentucky,  where  the  plaintiffs  took  the  note, 
does  not  exclude  it.  In  neither  of  those  States 
is  the  note  negotiable  by  their  own  law.  2 
Leigh,   198;    6   Munf.   316;    1    Call.   226,   497; 

2  Va.  219.  Therefore  the  plaintiffs  are 
driven  to  rely  on  the  statute  of  Pennsylvania; 
And  tbAt,  as  expounded  by  the  courts  of  that 

Btmte,  does  not  suftain  them. 


Mr,  Justice  Giiar  dalivered  the  opinion  of 

the  court: 

The  plaintiffs  in  error  were  plaintiffs  below. 
They  declared  *on  a  promissory  note  [*484 
given  by  defendant  to  James  H.  Johnson,  or 
order,  for  the  sum  of  $5,437.59,  payable  fin 
years  after  date.  The  note  was  indorsed  by 
the  payee  and  delivered  to  John  Stivers,  who 
delivered  it  to  the  plaintiffs.     The  defendant 

? leaded  non  assumpsit,  and  a  Jury  being  called, 
ound  a  special  verdict,  setting  forth  the  note, 
and  finding  that  it  was  made  by  the  defendint 
and  delivered  by  him  to  the  payee,  but  thtt 
"the  consideration  was  fraudulent  on  the  part 
of  the  payee";  that  the  note  was  indorsed  by 
the  payee  to  John  Stiveri  before  its  maturity, 
"and  that  there  has  not  been  any  evidence  lub- 
mitted  to  the  jury  that  said  Stivers  paid  value 
therefor,  or  that  there  was  any  consideration 
for  such  indorsement,  unless  the  same  ought 
to  be  inferred  from  the  matters  herein  stat^" 
etc.  They  also  find  that  Stivers  delivered  the 
note  to  plaintiffs,  but  without  saying  whether 
for  a  valuable  consideration  or  not;  and  they 
refer  the  court  to  the  deposition  of  a  witnesi 
and  the  record  of  a  chancery  suit  appended  to 
the  verdict  for  the  evidence  on  that  point. 

This  special  verdict  is  manifestly  imperfect 
and  uncertain,  as  it  finds  the  evidence  of  facta, 
and  not  the  facts  themselves. 

A  verdict,  says  Coke  (Co.  Litt.  227,  a),  find- 
ing matter  uncertainly  and  ambiguously,  is  in- 
si&cient,  and  no  judgment  will  be  given 
thereon. 

A  verdict  which  finds  but  part  of  the  iasoa 
and  says  nothing  as  to  the  rest  is  insufficient, 
because  the  jury  have  not  tried  the  whole 
issue.  So,  if  several  pleas  are  joined,  and  the 
jury  find  some  of  them  well,  and  as  to  othen 
find  a  special  verdict  which  is  imperfect,  a 
venire  facias  de  novo  will  be  granted  for  the 
whole.  2  Roll.  Abr.  722,  PL  19;  Auncelme 
V.  Auncelme,  Cro.  Jac.  31;  Woolmer  y.  Castoa, 
Oo.  Jac.  113;  Treswell  v.  Middleton,  Cro.  Jac 
653;  Rex  v.  Hayes,  2  Ld.  Raym.  1518. 

In  all  special  verdicts,  the  judges  will  not 
adjudge  upon  any  matter  of  fact,  but  that 
which  the  jury  declare  to  be  true  by  their  own 
finding;  and  therefore  the  judges  will  not  ad- 
judge upon  an  inquisition  or  aliquid  tale  found 
at  large  in  a  special  verdict,  for  their  finding 
the  inquisition  does  not  affirm  that  all  in  it  if 
true.    Street  v.  Roberts,  2  Sid.  86. 

In  The  Chesapeake  Insurance  Co.  ▼.  Stark,  6 
Cranch,  268;  and  Barnes  ▼.  Williams,  11 
Wheaton,  415,  this  court  have  decided  that, 
where  in  a  special  verdict  the  essential  facts 
are  not  distinctly  found  by  the  jury,  although 
there  is  sufficient  evidence  to  establish  them, 
the  court  will  not  render  a  jud^i^ent  upon 
such  an  imperfect  special  verdict,  but  will 
remand  the  cause  to  the  court  below,  with  di- 
rections to  award  a  venire  de  novo.  The  court 
in  this  case  would  have  been  bound  to  pursue 
the  same  *course,  if  the  judgment  of  [*48S 
the  court  below  had  been  rendered  on  the  im- 
perfect special  verdict  which  the  record  ex- 
hibits. But  it  appears  that  the  court  and  coos- 
sel  were  aware  of  this  imperfection  in  the  ver- 
dict, and  that  it  was  not  such  as  would  warraat 
any  judgment  thereon  by  the  court.  Kerer 
\\^<iS^«M^  XktA  ^^axUea^  instead  of  asking  for  s 
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▼enire  de  norOy  or  amending  the  Terdict,  agree 
to  waive  the  error,  and  to  submit  the  cause  to 
the  court,  both  on  the  facts  and  the  law.  Their 
agreement  is  as  follows: 

"Memorandum.  Upon  the  trial  of  this 
cause  the  parties,  by  their  attorneys,  filed  a 
written  agreement  in  the  words  following,  to 
wit:  'And  the  parties  agree  that  the  court,  in 
deciding  upon  tne  foregoing  verdict,  shall  look 
to  and  re^rd  the  decisions  of  the  courts  of  the 
State  of  Fennsylvania,  as  found  in  the  several 
printed  volumes  of  the  reports  thereof,  to  avail 
as  much  as  if  the  same  were  found  by  said  ver- 
dict, and  to  have  such  weight  as  in  the  judg- 
ment of  the  court  they  ought  to  have;  and  the 
parties  further  agree  to  waive  all  objections  to 
said  verdict,  on  account  of  its  finding  in  part 
evidence,  and  not  fact.  And  that  the  court, 
in  deciding  thereupon,  mav  make  all  just  in- 
ferences and  conclusions  of  fact  and  law  from 
the  evidence  and  facts  therein  stated,  and  the 
decisions  aforesaid,  which,  in  the  opinion  of  the 
court,  a  jury  ought  to  draw  therefrom  if  the 
same  were  submitted  to  them  upon  the  trial  of 
this  cause;  and  that  this  agreement  is  to  be 
made  part  of  the  record  in  this  suit.' " 

The  judgment  of  the  court  below  was  ren- 
dered upon  this  submission,  and  not  on  the 
special  verdict  alone. 

In  cases  at  law,  this  court  can  only  review 
the  errors  of  the  court  below  in  matters  of  law 
appearing  on  the  record.  If  the  facts  upon 
which  that  court  pronounced  their  judgment 
do  not  appear  on  the  record,  it  is  impossible 
for  this  court  to  say  that  their  judgment  is 
erroneous  in  law.  What  "inferences  or  con- 
elusions  of  fact"  the  court  may  have  drawn 
from  the  evidence  submitted  to  them,  we  are 
not  informed  by  the  record.  The  fact  submit- 
ted to  the  judge  formed  the  turning  noint  of 
the  case.  So  far  as  the  record  exhibits  the  facts, 
no  error  appears.  The  note  beinff  found  to 
have  been  obtained  from  the  defendant  by 
fraud,  the  plaintiflTs  right  to  recover  on  it 
necessarily  depended  on  the  fact  that  he  gave 
some  consideration  for  it,  or  received  it  in  the 
usual  course  of  trade.  We  must  presume  that  the 
court  found  this  fact  against  the  plaintiff;  and 
if  80,  their  judgment  was  undoubtedly  correct. 
Whether  their  "inferences  or  conclusions  of 
fact"  were  correctly  drawn  from  the  evidenc**, 
is  not  for  this  court  to  decide. 
486*]  *That  such  has  been  the  uniform 
course  of  decision  in  this  court,  may  be  seen 
by  reference  to  a  few  of  the  many  cases  in 
which  the  same  difficulty  has  occurred.  in 
Hyde  v.  Booraem,  16  Pet.  169,  this  court  say: 
"We  cannot  upon  a  writ  of  error  revise  tnc 
evidence  in  the  court  below,  in  order  to  as- 
certain whether  the  judge  rightly  interpreted 
the  evidence,  or  drew  right  conclusions  from  it. 
That  i8  the  proper  province  of  the  jury,  or  of 
the  judge  himself,  if  the  trial  by  jury  is 
waived.  The  court  can  only  re-examine  the 
law  so  far  as  he  has  pronounced  it  on  a  state 
of  facts,  and  not  merely  on  the  evidence  of 
facts  found  in  the  record  in  the  making  of  a 
apecial  verdict  or  an  agreed  case.  If  either 
party  in  the  court  below  is  dissatisfied  with 
the  ruling  of  the  judge  in  a  matter  of  law,  that 
ruling  should  be  brought  before  the  Supreme 
Court,  by  an  appropriate  exception,  in  the  na- 
ture of  r  bill  of  exceptions,  and  should  not  be 
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mixed  up  with  supposed  conclusions  in  matten 
of  fact.*'  See,  also.  Minor  y.  TiUotson,  2  How. 
104,  and  United  States  ▼.  King,  7  How.  833. 

The  judgment  of  the  oomi  below  is  therefore 
affirmed. 

Messrs.  Justioea  McLeaa,  Wayne,  and  Wood- 
bury dissented. 

Mr.  Justice  Wayne: 

I  do  not  concur  with  the  court  in  the  course 
which  it  has  taken  in  this  case,  or  in  affirming 
the  judgment.  The  record  in  my  view  is  ir- 
regular. It  is  difficult  to  say  whether  it  has 
been  brought  to  this  court  upon  a  special  ver- 
dict, or  a  case  stated  by  agreement  of  the 
parties;  and  I  think  it  difficult  to  determine 
whether  the  court  below  acted  upon  either. 
It  may  have  given  its  judgment  pro  forma  to 
get  the  case  to  this  coiurt.  I  think  a  different 
direction  ought  to  have  been  given  to  it,  by 
returning  the  case  to  the  District  Court  for 
amendment,  so  that  the  case  might  have  been 
decided  substantially  upon  its  merits.  This 
would  have  been  according  to  what  has  been 
done  by  this  court  in  other  cases  similarly  cir- 
cumstanced as  this  case  ia. 

Mr.  Justice  Woodbmy: 

I  feel  obliged  to  dissent  from  the  judgment 
in  this  case.  It  is  conceded  that  the  special 
verdict  is  defective  in  form.  Instead  of  stating 
some  of  the  matter  as  a  fact — only  the  evidence 
of  it  is  given.  The  most  obvious  and  proper 
course  under  such  circumstances  would  seem 
to  be,  to  send  the  case  back,  and  give  an  op- 
portunity to  the  plaintiff  to  have  that  defect 
oorrectea,  and  afterwards,  if  the  case  comes  up 
again,  *to  render  judgment  on  the  mer-  [*487 
its  upon  all  the  facts,  when  thus  formally  set 
out.  This  could  regularly  be  done  by  reversing 
the  judgment  below,  instead  of  affirming  it,  as 
here.  That  judgment  was  rendered  erroneous- 
ly on  this  same  defective  verdict,  instead  of 
putting  it  first  in  proper  shape,  and  then  de- 
ciding on  it  as  corrected. 

After  the  reversal  here,  we  should,  in  my 
opiidon,  remand  the  case  to  the  Circuit  Court, 
not  to  have  judgment  entered  there  either  way 
on  this  imperfect  verdict,  but  to  have  a  venire 
de  novo  ordered  so  as  to  correct  it.  Such  I  un- 
derstand to  be  the  well  settled  practice  of  this 
court.  As  decisive  proof,  that  the  course  now 
pursued,  of  refusing  to  send  the  case  back  for 
correction  before  final  judgment,  is  not  in  ac- 
cordance with  what  has  been  done  by  this 
court  in  like  cases.  Chief  Justice  Marshall,  in 
Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268, 
observed:  "In  this  case  the  jury  have  found 
an  abandonment,  but  have  not  found  whether 
it  was  made  in  due  time  or  otherwise.  The 
fact  is  therefore  found  defectively,  and  for 
that  reason  a  venire  facias  de  novo  must  be 
awarded."  "Judgment  reversed,  and  the 
cause  remanded,  with  directions  to  award  a 
venire  facias  de  novo."  Such  was  deemed  the 
proper  course  there,  rather  than  at  once  to  ^ve 
absolute  and  final  judgment,  as  here,  against 
the  plaintiff,  because  the  special  verdict  was 
defective.  Another  objection  there  was  pre- 
cisely as  here,  "because  the  jury  have  found 
the  evidences  of  the  authority  and  time,  but 
not  the  fact  of  authority  nor  the  reasonableness 

of  the  time."    p.  271« 
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So,  Again,  in  livingston  y.  Mar.  Ina.  Co.  6 
Cranch,  280,  the  court  made  a  like  order.  And 
another  of  similar  character  in  Bamea  y.  Wil- 
liama,  11  Wheaton,  416.  We  should  thus  ob- 
tain a  verdict  in  due  form,  with  all  the  facts 
found  positively,  and  not  the  mere  evidence  of 
some  of  them  submitted.  And  the  jud^ent 
below  could  then  be  rendered  understanding!^, 
as  it  could  also  here,  if  the  case  was  again 
brought  here  by  either  party. 

It  does  not  seem  promotive  of  justice  to  af- 
firm a  Judgment  below,  on  the  ground  that  the 
imperfect  verdict  must  at  all  events  stand,  and 
to  decide  technically  on  the  hypothesis  that  a 
certain  transaction  is  not  in  the  case  as  a  fact, 
and  is  not  to  be  considered,  nor  allowed  to  be 
corrected  and  restated,  though  full  evidence  of 
it  is  submitted.  And  the  more  especially  does 
it  look  wronff  where,  if  it  was  corrected  in  con- 
formity with  what  the  evidence  proves,  the 
judgment  ought,  in  my  view,  to  be  for  the 
plaintiffs. 

But  it  is  objected,  that  the  counsel  agreed 
488*]  below  to  waive  ^this  exception  to  the 
special  verdict,  and  consequently  the  court  there 
rendered  judgment  on  that  agreement  and 
waiver,  as  well  as  on  the  verdict,  and  that  this 
was  a  wrong  course  of  proceeding. 

Supposing  it  was  wrong,  there  it  no  proof 
that  the  court  acted  on  the  agreement  and 
waiver,  but  may  have  deemed  it  proper  to  dis- 
regard them  and  decide  on  the  verdict  alone. 
On  the  contrary,  if  that  court  decided  on  the 
whole,  their  decision  for  the  defendant  seems 
to  me  erroneous,  both  on  the  merits  and  on  the 
course  of  proceeding,  and  ought  in  either  court 
to  be  reversed  instead  of  affirmed,  as  it  has 
been  on  this  occasion  by  the  majority  of  this 
court.  The  original  plaintiffs  should,  on  the 
apparent  merits,  in  my  apprehension,  recover, 
because  no  doubt  exists,  first,  that  in  point  of 
law  the  note  in  controversy  must  be  construed 
by  the  laws  of  Pennsylvania,  where  it  was 
made;  and  that  by  those  laws  it  was  negotiable. 
See  Act  of  February  27th,  1707,  4  Dallas,  Laws 
of  Pennsylvania,  102. 

It  it  as  little  in  doubt,  that  no  pretense  ex- 
ists but  that  the  plaintiffs  took  this  note  from 
the  second  indorsees  before  it  was  due,  and 
without  any  circumstances  to  excite  suspicion 
or  cast  a  shade  over  its  goodness,  and  without 
any  notice  or  knowledge  of  the  badness  of  its 
original  consideration. 

Under  such  circumstances  it  it  equally  clear, 
that  such  a  bona  fide  holder  of  a  note  is  pre- 
sumed to  have  given  a  valid  consideration  for 
it,  and  on  producing  it  is  entitled  to  a  recovery 
of  its  amount,  unless  this  presumption  is  re- 
pelled by  counter  evidence.  Story  on  Prom. 
Notes,  p.  220. 

Furthermore,  in  such  case  it  is  no  obstacle 
to  a  recovery,  that  a  consideration  is  not  shown 
between  the  first  indorsee  and  hit  indorser.  1 
Adolph.  A  Ell.  498. 

But  it  is  found  here  that,  for  some  reason  not 
specified  in  the  record,  there  was  fraud  in  the 
original  consideration.  Hence  it  is  contended 
that  the  holder  must,  in  such  case,  prove  a  con- 
sideration given  by  him;  but  he  is  not  other- 
wise affect^  by  the  original  fraud,  when  with- 
out notice  of  it.  4  Adolph.  A  £11.  470;  Chit. 
on  Bills,  69. 

Granting  this  for  tba  argument,  It  appears 
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that  he  proceeded  to  show  •  eooaidention,  and 
proved  tnat  the  leoond  indorsee  passed  the  not« 
to  him  to  secure  and  pay  certain  debts  and  lia- 
bilities assumed  then  in  his  behalf,  aa  wonld 
seem    to   be   inferable   from    the    record.     It 
would  in  that  event  be  obtained  in  the  coutm 
of  business  for  a  new  and  original  oonaideri- 
tion,  and  thus  the  transfer  sto^  unimpeached. 
But  if  the  debts  were  pre-existing  ones,  as  is 
contended,  they  would  still  constitute  a  good 
^consideration.    However  the  decisions  [*48f 
in  different  States  on  this  may  differ,  and  may 
have  changed  at  different  periods,  this  court 
seems  deliMrately  to  have  held  this  doctrine  in 
Swift  y.  Tyson,  16  Peters,  15,  22. 

It  will  not  answer  to  overturn  all  these  es- 
tablished principles,  because  some  might  fancy 
the  equities  of  the  maker,  who  was  defrauded 
as  to  the  consideration,  greater  than  those  of 
the  present  holder,  who  paid  a  full  and  nln- 
able  consideration  for  the  note,  relying,  too,  oi 
the  good  faith  of  the  maker,  not  to  send  neso- 
tiable  paper  into  the  market,  and  running  for 
five  years,  so  as  to  mislead  innocent  purchia- 
ers,  and,  for  auffht  which  appears,  making  no 
attempt  to  recsll  it  when  discovering  he  wu 
defrauded,  and  giving  no  publie  and  wide  cau- 
tion, as  is  usual,  by  lulvertisement  or  otherwise, 
against  a  purchase  of  it  after  such  discovery. 

Under  such  circumstances,  if  eouities  were  to 
weigh,  irrespective  of  the  law,  which  cannot  be 
correct,  they  seem  rather  to  preponderate  in 
favor  of  the  holder,  who  has  thus  been  misled 
and  exposed  to  be  wronged  by  the  conduct  of 
the  maker.  United  States  y.  Bank  of  the  Me- 
tropolis, 16  Peters,  308. 

Finally,  were  we  compelled  to  give  a  decision 
as  to  the  merits  on  the  special  verdict,  as  it  now 
stands  somewhat  defective  in  form,  but  with 
an  agreement  by  counsel  virtually  to  waive  the 
defect  of  form,  it  would  be  most  just  to  regard 
the  jury  as  intending  to  find  for  a  fact  what 
they  find  as  ^ven  in  evidence  and  uncontra- 
dicted. This  IS  clearly  the  substance  of  tha 
verdict,  and  in  such  a  view,  as  already  shown, 
the  same  result  would  follow,  that  the  plaintiifs 
appear  in  law  entitled  to  recover. 

Order. 

This  cause  oame  on  to  be  heard  on  the  tm- 
script  of  the  record  from  the  District  Court  of 
the  United  States  for  the  Western  Diatriet  of 
Virginia,  and  waa  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  sai 
adjudged  by  this  court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  oosta. 


*  ALEXANDRINE  IfAGER,  Widow  Col-  [«4f  • 
lard.  Opponent  and  Plaintiff  in  the  matter 
of  the  succession  of  John  Mager,  Deoessed, 
Plaintiff  in  Error, 

y. 

FELIX  GRIMA,  Testamentary  Executor  of  the 
last  Will  and  Testament  of  John  Mager,  De- 
ceased, and  the  Treaaurer  of  Uie  State  if 
Louisiana. 

Louisiana  law,  imposing  tax  on  legacies  psy- 
able  to  aliens,  constituUonaL 
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By  a  Uw  of  the  State  of  Louisiana,  eTery  peraon 
not  being  domiciliated  In  that  State,  and  not  heing 
a  cltisen  of  any  State  or  territory  In  the  Union, 
who  ahall  he  entitled,  whether  aa  heir,  legatee,  or 
donee,  to  the  whole  or  any  part  of  the  ■ncceasion  of 
a  peraon  deceased,  shall  pay  a  tax  to  the  State 
9t  ten  per  cent  of  the  Tame  thereof. 

Thia  law  is  not  repugnant  to  the  ConatltatSon 
•f  the  United  Statea. 

THIS  case  was  brought  up,  by  a  writ  of  error 
issued  under  the  twenty-flftb  section  of 
the  Judiciary  Act,  from  the  Supreme  Ck>urt  of 
Louisiana. 

The  Widow  Collard,  who  was  the  plaintiff  in 
error,  resided  at  Metz  in  the  kmgdom  of 
France,  and  was  the  universal  legatee  of  her 
brother,  Jean  Magcr,  who  died  in  Louisiana. 
There  was  a  statement  of  facts  in  the  court  be- 
low, wliich  explaina  the  whole  case. 

''Statement  of  Facta  agreed. 

"Suoeeaaion  of  John  Mager,  on  the  oppoaition 
of  Alexandrine  Collard,  to  the  tableau  filed 
by  the  testamentary  executor. 

Case  agreed. 

"Ist.  The  tableau  filed  by  the  executor  it 
made  part  of  this  caae,  to  show  Uiat  the  exec- 
utor retains  from  the  opponent,  the  universal 
legatee  of  John  Mager,  tne  sum  of  eight  Uiou- 
aand  dollars  and  upwards,  being  the  amount  of 
the  tax  imposed  by  the  fourth  aection  of  the 
Act  of  the  Legislature  of  the  State  of  Louisi- 
ana, passed  on  the  26th  of  Biarch,  1842,  on 
property  or  estates  inherited  hw  foreigners 
within  the  State  of  Louisiana,  and  which  is  in 
the  words  and  figures  following: 

"  'Sec.  4th.  Be  it  further  enacted,  etc,  that 
each  and  every  person  not  being  domi- 
ciliated in  this  State,  and  not  being  a  dtizen  of 
any  State  or  territory  in  the  Union,  who  ahsJl 
be  entitled,  whether  as  heir,  legatee,  or  donee, 
to  the  whole  or  any  part  of  the  succession  of  a 
person  deceased,  whether  such  person  shall 
have  died  in  this  State  or  elsewheire,  shall  pay 
a  tax  of  ten  per  cent,  on  all  sums,  or  on  the 
▼alue  of  all  property,  which  he  may  actually 
reeeiTe  from  aaid  succession,  or  so  much  thereof 
as  is  situated  in  this  State,  after  deducting 
debts  due  by  said  successions.  When  the  said  in- 
heritance, donation,  or  lesacy  eonsists  of  spedfie 
property,  and  the  same  has  not  been  sold,  the 
appraisement  thereof  in  the  inventory  shall  be 
491*]  considered  *a8  the  value  thereof. 
Every  executor,  curator,  tutor,  or  administra- 
tor, naving  the  charge  or  administration  of 
succession  property  belonging,  in  whole  or  in 
part,  to  a  person  residing  out  of  this  State,  and 
not  being  a  citizen  of  any  other  State  or  terri- 
tory, shall  be  bound  to  retain  in  his  hands  the 
amount  of  the  tax  imposed  by  this  act,  and  to 
pay  over  the  same  to  the  State  treasurer,  if  the 
succession  be  opened  in  the  parish  of  Orleans 
or  Jefferson,  or  to  the  sheriff,  if  the  succession 
be  opened  in  any  other  parish;  in  default 
whereof  every  such  executor,  curator,  tutor,  or 
administrator,  and  his  securities,  shall  be  liable 
for  the  amount  thereof.  It  shall  be  the  special 
duty  of  the  judges  of  the  oourts  of  probate  to 
see  that  the  tax  imposed  by  virtue  of  this  sec- 
tion be  collected  and  paid  over;  and  each  of 
said  Judges  shall  be  bound  to  furnish  to  the 
treasurer,  once  a  year,  a  statement  or  list  of  the 
•accessions  opened  in  his  parish,  whereof  per- 
0OIIS  who  are  neither  faddenta  of  this  State, 


nor  dtizens  of  any  other  State  or  territory  in 
the  Union,  are  hdrs,  legatees,  or  donees,  in 
whole  or  in  part,  and  of  the  amount  accruing 
to  such  peraons;  and  anv  Judge  failing  to  fur- 
nish suon  statement  diall  be  subject  to  a  fine 
not  exceeding  five  hundred  dolltfs  for  each 
and  every  such  omission;  and  that  he  be  re- 
spondble  to  the  State  for  the  amount  due;  mad 
tnat  the  sheriffs  of  the  different  parishes 
throughout  the  State,  except  those  of  the  par* 
ishea  of  Orleans  and  Jefferson,  shall  pay  over 
the  taxes  thus  leodved  from  successions  in  the 
same  manner,  and  be  subject  to  the  same  penal- 
ties, as  in  the  payment  of  other  taxes;  and 
that  the  taxes  thus  revived  be  taken  in  view  in 
the  execution  of  the  sheriff's  bond.' 

''2d.  It  is  agreed  that,  by  the  laws  of  France, 
a  tax  or  duty  of  six  and  a  half  per  cent,  would 
be  levied  by  the  French  government  on  an  in- 
heritance falling  to  an  American  dtizen,  in  the 
same  degree  of  relationship  to  a  deceased 
French  subieot  as  the  opponent  and  universal 
iMttee  in  this  case  bore  to  the  deceased  John 
Mager,  the  testator. 

"id.  The  testator,  John  Mager,  was  a  natu- 
ral-bom Frenchman,  who  had  emigrated  to  the 
United  States  after  the  cession  of  Louisiana 
to  France,  and  died  in  the  city  of  New  Or- 
leans. 

''4th.  The  opponent,  Agathe  Alexandrine 
Mager,  ^dow  Collard,  is  the  sister  of  the  tes- 
tatOT,  and  his  universal  legatee,  according  to 
his  last  will  and  testament,  duly  recorded  in 
this  court,  and  admitted  to  probate,  and  is  a 
French  subject  residing  in  France. 

"6th.  The  last  will  of  the  testator,  John 
Mager,  and  all  the  mortuary  proceedings  in 
this  court,  make  purt  of  this  case,  and  may  be 
referred  to,  and  used  in  whole  or  in  part,  by 
either  party. 

"*If  upon  this  case  the  law  of  the  [*49S 
State  of  Louisiana  aforesaid,  imposing  the  tax 
aforesaid,  be  valid,  and  not  repugnant  to  the 
Constitution  of  the  United  States,  then  the  op- 
position of  the  opponent  to  be  dismissed,  and 
the  tableau  homologated  and  approved.  If,  on 
the  contrary,  the  aud  law  imposmg  said  tax  is 
repugnant  to  the  Constitution  of  the  United 
States,  then  the  oppodtion  shall  be  maintained, 
and  the  item  of  eiffht  thousand  dollars  and  up- 
wards, as  aforesaid,  retained  as  the  amount  of 
said  tax,  shall  be  expunged,  and  the  same 
merged  in  the  succession  of  the  said  John 
Mager,  to  be  paid  over  to  his  universal  legatee. 
(Signed)  'Isaac  T.  Preston, 

"Attomey-QeneraL 
"H.  R.  Denis, 

"Attomev  for  Opponent." 

The  Court  of  Probate  dismissed  the  oppod- 
tion of  the  T^dow  Collard,  and  ordered  the 
account  of  the  executor  (retaining  the  tax)  to  be 
homologated.  An  appeal  was  carried  to  the 
Supreme  Court  of  Ix>uisiana,  which  affirmed 
the  judgment  of  the  Court  of  Probatea,  and 
the  case  was  then  brought  up  to  this  court, 
under  the  twenty-fifth  SMtlon  of  the  Judiciary 
Act. 

It  was  argued  by  Mr.  Jones  for  the  plaintiff 
in  error,  and  Mr.  Coxe  for  the  defendants  in 
error. 

The  points  upon  which  Mr.  Jones  rested  his 
argument  were  the  following^  which  wera  op- 
posed by  Mr.  Coze: 
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I.  The  tax  In  question  Is  laid  on  the  person 
and  the  rights  of  an  alien,  residing  in  his  own 
eountry;  and  so  is  repugnant  to  the  exclusive 
power  of  Congress  to  regulate  commerce  with 
foreign  nations. 

n.  Or  it  is  a  tax  on  the  property  and  effects 
in  the  hands  of  the  executor,  and  under  the  sole 
destination  of  being  exported  to  the  foreign 
legatee;  and  so  is  a  tax  on  exports,  and  express- 
ly prohibited  by  the  Constitution. 

L  It  is  repugnant  to  the  power  of  Congress 
to  regulate  commerce  with  foreign  nations. 

Unoer  this  head,  two  questions  arise: 

First,  whether  it  be  in  the  nature  of  a  refu- 
tation of  commerce,  sudi  as  the  Constitution 
contemplated  in  the  grant  to  Congress  of  the 
power  to  rwilate  commerce. 

Second,  whether  that  power  be  in  its  terms 
or  in  its  nature  exclusive,  and  incompatible  with 
State  regulations  of  commerce. 

First.  To  lay  a  peculiar  tax,  out  of  the  rule 
of  taxation  common  to  the  citizens  of  the  State, 
on  forei^ers  residing  in  their  own  country 
and  holdinff  property,  or  having  vested  rights 
49S*]  *ana  interests  of  anv  Idnd  in  the  S&te, 
and  to  lay  it  for  the  reason  that  they  are  foreign- 
•rs  beyond  the  jurisdiction  of  the  State,  is  to  ex- 
ercise a  power  comprehended  in  the  terms  of  the 
general  power  to  r^;ulate  commerce  with  foreign 
nations. 

IL  The  tax  in  question  is,  essentially,  a  tax 
on  exports. 

The  State  of  Maryland  could  lay  no  tax  on 
Imported  goods,  even  after  the  importation  was 
consummated,  and  the  goods  removed  to  the 
importer's  warehouse  for  sale,  but  still  unsold. 
Brown  ▼.  Maryland,  12  Wheat.  419.  A  for- 
tiori, not  on  effects  deposited  in  the  hands  of 
an  executor,  trustee,  or  agent,  to  be  exported 
or  remitted  to  the  owner  abroad. 

Shifting  the  tax  from  the  material  of  the 
export  to  the  person  of  the  exporter  does  not 
alter  its  essence.  Brown  ▼.  Maryland,  12 
Wheat.  440. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  courts 

This  is  a  plain  case,  and  when  the  facts  are 
stated,  the  question  of  law  may  be  disposed  of 
in  a  few  words. 

The  plaintiff  in  error  was  the  residuary  leg- 
atee— or,  in  the  language  of  Louisiana  law,  the 
universal  legatee — of  a  certain  John  Mager, 
who  was  a  native  of  France,  and  migrated  to 
the  United  States  after  the  cession  of  Louisiana. 
He  died  at  New  Orleans  possessed  of  property 
to  a  large  amount.  The  Widow  Collanl  is  his 
sister.  At  the  time  of  his  death  she  was  a  I^ench 
subject  residing  in  France. 

By  the  law  of  Louisiana  a  tax  of  ten  per 
eent.  is  imposed  on  legacies,  when  the  l<^gatee  is 
neither  a  citizen  of  the  United  States,  nor  dom- 
iciled in  that  State.  And  the  executor  of  the 
deceased,  or  other  person  charged  with  the  ad- 
ministration of  the  estate.  Is  directed  to  pay  the 
tax  to  the  State  Treasurer. 

Felix  Grima,  the  defendant  In  error.  Is  the 
exeeutor  of  John  Mager,  and  retained  the 
amount  of  the  tax,  In  order  to  pay  it  over  as 
the  law  directs.  And  this  suit  was  brought 
bT  the  legatee  to  recover  it,  upon  the  ground 
that  the  act  of  the  Louisiana  Legislature  is  repug- 
iian^  to  tb§  Conftitution  of  tiM  UniUd  Etatea. 
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Now,  the  law  in  question  Is  notUng  mors 
than  an  exercise  of  the  power  which  every 
state  and  sovereignty  possesses,  of  regulatins 
the  manner  and  term  upon  which  property  real 
or  personal  within  its  aominion  may  be  trans- 
mitted by  last  will  and  testament,  or  by  inher- 
itance; and  of  prescribing  who  shall  and  who 
shall  not  be  capable  of  taking  it.  Every  Stats 
or  nation  mav  unquestionably  refuse  to  allow 
an  alien  to  take  either  real  or  personal  property 
situated  within  its  limits,  either  as  heir  or  leg- 
atee, *and  may,  if  it  thinks  nroper,  di-  [*4I4 
rect  that  property  so  descending  or  bequeathed 
shall  belonj^  to  the  State.  In  many  of  the  States 
of  this  Union,  at  this  day,  real  property  devised 
to  an  alien  is  liable  to  escheat.  And  if  a  State 
may  deny  the  privilege  altogether,  it  follows 
that,  when  it  grants  It,  it  may  annex  to  the 
grant  any  conditions  which  it  supposes  to  be  re- 

Suired  by  its  interests  or  policy.  This  has  beeo 
one  by  Louisiana.  The  nsht  to  taita  is  given 
to  the  alien,  subject  to  a  deduetioii  of  ten  per 
cent,  for  the  use  of  the  State. 

In  some  of  the  States,  laws  havo  been  psised 
at  different  times  imposing  a  tax  similar  to  tlit 
one  now  in  question,  upon  its  own  dtizois  u 
well  as  foreigners;  and  the  constitutionality  of 
these  laws  has  never  been  questioned.  And  if 
a  State  may  impose  it  upon  its  own  dtizens,  tt 
will  hardly  be  contended  that  aliens  are  entiUed 
to  exemption;  and  that  their  property  in  oar 
own  country  is  not  liable  to  tho  same  bordeos 
that  may  lawfully  be  imposed  upon  that  of  ov 
own  citizens. 

We  can  see  no  obiectlon  to  such  a  tax, 
whether  imposed  on  dtizens  and  aliens  alike, 
or  upon  the  latter  exclusively.  It  certainly  has 
no  concern  with  commerce,  or  with  imports  or 
exports.  It  has  been  suggested,  indeed,  in  ths 
argument,  that,  as  the  legatee  resided  abroad, 
it  would  be  necessary  to  transmit  to  her  ^ 
proceeds  of  the  portion  of  the  estate  to  widch 
she  was  entitled,  and  that  the  law  was  therefors 
a  tax  on  exports.  But  if  that  ai|;ument  wu 
sound,  no  jproperty  would  be  liable  to  bs 
taxed  in  a  State,  when  the  owner  intended  to 
convert  it  into  money  and  sent  it  abroad. 


The  judgment  of  the  State  court 
right,  and  must  be  affirmed. 

Order. 


timOj 


This  cause  came  on  to  be  heard  on  tbo  tm- 
script  of  the  record  from  the  Supreme  Court  of 
the  State  of  Louisiana,  and  was  sirgued  hj 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudced  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in  this 
cause  be,  and  the  same  is  hereoy  affirmed,  with 
costs. 


•CHARLES  A.  WILLIAMSON  and  Oatk-[Ntl 
arine,  his  Wif e^  FUintiffa, 


JOSEPH  BERRY. 

Construction  of  private  act  of  Legfsfatnri  if 
New  York,  passed  to  remove  obstadM  h 
way  of  executing  eertain  tnuto  unjer  will 

SUiwart  $• 


miUAMBon  VT  vx.  T.  Bnn, 

_   _    _  nnfler  lh»  icti  for    

Cbkri^.    hia   wife,    <Uid    EllHbeth    UhuikcU,    and    order   pcrmllllDg  him   lo   sell   the  i...,...^    .. 

""'-  "--'^  tonntj  M  Joint  tcnsnti,  ftod  not  ■■  tSD-    credlton,  la  payment  of  hli  dsbta,  for  tbougb  tbli 


a  (arni  kt  court  will  recognlie  ai  ■  rule  for  Ita  Judemi 

— .   _...  to  bave  declalooa  of  tbe  blchest  court*  of  tbe  Statca  rcw 

0  bold  tlM  laid  berebj  derlMd  prcmlaea  to  the  tlv«  to  re*)  prapertj  la  a  part  of  tbe  local  law,  It 

■aiu   BtDjUDlD  lloon  and   Charltj,  bla  wife,  and  doea    not    ncognlie   ai   Id   any   wa*  blndlDa   upM 

BlUabttb  Hannaell,  and  to  tbe  aurrlTor  or  anrrlr-  tbem^  as  a  put  ol  tbs  local  law.  tbe  dacIiTona  at 

on  ot  tbem,  and  to  tbe  helra  of  lacb  aur*lTOr.  aa  the  State  eourta  upon  private  acta  of  any  kind,  oi 

Joint  tenant!,  and  not  aa  tenanta  IB  common,  In  aiicb  ot  them  aa  provlite  for  the  alienation  of  pri- 

trpat,  to  recelTe  the  renta,  lasuea,  and  proflta  tborc-  vate  eatatea.  hv  nartij^uiar  rwnnna   with  th*  aann. 

tO,  and  to  pay  tbe  aame  to  Tbomaa  B.  Clarke,  etc.,  eIod  of 


AiriDK  bla  natural  life,  and  from  and  alter  tbe    npon  prirate  ai , _. .. 

deatli  of  Tbomaa  B,   Clarke,  la  turtber  Iruat.  to  real  oroperty.    Tbey  concern  on);  thoae  for  whoee 

conveT  tba  aame  In  fee  to  tba  lawful  liaue  ot  tbe  benellt  tbcr  are  made,  and  can  be  no  rule  (or  an; 

Hid  Thomaa  B.  Clarke,  llTlns  at  bla  death."    Un-  other  case. 

&r  tbla  derlae,  the  Orat-born  child  of  Thomaa  B.  Thta  court  deeldea  that,  under  tbe  acta  Of  Naw 

Clarke,  at  Ita  blrtb,   took  a  Tcited  eatate  In   re-  York,  the  Chancellor  had  not  tbe  lurladlctlon  to 

nalnder,  which  opened  to  let  In  bla  other  children  flTO  an  oider,   permlttlns   Clarke   to  coUTcr  any 

to  tbe  like  eatate.  aa  tber  wore  anecaailrel!'  born,  part  of  the  deviated  premlaca  In  satlafactlon  of  hla 

and    aacb    Tested    remainder    became    a    fee-almpla  debts,  and  that  neither  De  Graase,  doc  bla  alienee 

•teolnta  In  tb*  children  tlrlns,  on  tbe  death  of  tbelr  Barry,  can  derive  from  the  order  of  the  Chancel- 

'-"-—  '--    "    • "■-    — nvejance   by    Clarke   to   De 

'-la  In  dispute. 


mm  made  the 


ide  the  tmatee  of  tha  propertr  deTlaei  to    law  and  In  equity.     It  meani   a  con^ct  bftwran 

mortgage  a  part  ot  It,  with  tbe  aaaent  or    partlea  to  take  and  to  pass  rlgbta  ot  property  tor 

appolntnient  of  tba   Chancaltor.  money,  which  tbe  buyer  pays  or  promlaea  to  pay  to 

Hla  obligation  waa  to  account  annaally  for  tha    the  aeller  tor  the  thing  bought  and  aold. 
proceed*  of  every  aale  or  mortgage  which  might  be        A  sale  ordered,  decreed,  or  permitted  by  a  chan- 
made.  and  It  waa  bla  right  to  use  tba  InCereat  of    cellor.  aubject  to  the  approval  of  a  master,  reqalrea 
the  principal  for  himaelt  and  tor  Ibe  education  and    the    master's    approval,    and    conHrmatlon    by    the 

_.<_. .»    n.    _i.iij —  conrt,  before  a  purebaaer  can  have  a  legal  title  to 

dlacharged  the  trna-    tbe  estate   that  he   meana  to   buy   or  baa  bid  for 
under  tba  decree  at  the  eoart. 

In  any  aale  nnder  ■  decree  or  order  In  chancer;, 
the  pnrcbaaer,  twtore  be  paya  bl*  money,  muat  not 

_,„...  onli  aatlsfy  hlmaelf  that  tfie  title  to  the  property 

Clarke  are  private  acts.  to  be  sold  la  good,  but  be  muat  take  care  that  the 

Chancellor  may  act  open  sale  baa  been  made  according  to  the  decree  or  or- 

tha  petition  of  Clarke,  npo  dar. 

•n,  as  cantradlatlngDiahed  I  It  he  take*  under  an  Inpartect  aale,  b*  ntiM 

bill  tiled.  The  last  are  Judg,  tbe  eonaequenee. 

In  controTCny  between  tbe  ;  aale  In  this  Instance  by  Clarke  to  De  arasse. 

The  others  arc  ordera  In  co  'ere  otherwise  good,  which  It  Is  not,   wonld 

illlty.  for  It  wants  the  approval  by  tbe  mas- 


vbom  tbe  execution  ot  tbe  order  was  conBded 

Chancellor. 
waa  Clarke's  nl*  to   De  Qrasse  a  Judicial 

aci,    uiiiii    ii   Diu  uBcu   «i  By  Judicial  sale  Is  meant  one  made   under 

hla  decreea  In  aulU  npon  1  )ceaa  ot  a  court,  having  competent  authority 

hare  been  aet  aalde  by  a  Dm  oi  review,  er   It,  by   an   officer   legally   appointed   and 

la  ineh  a  case  tbs  conrt  will  not  deviate  from  commissioned  to  sell. 

the   letter  ot   tbe  aet.  nor   make   an    order  partly  In  order  tbat  the  sale  by  Clarke  to  De  Oraaa* 

fODDded  upon  Ita  original  Jurisdiction,  and  partly  abould  be  a  Judicial  aale.  It  was  reonlalte  that  tha 

npon  the  statute.      It  cannot  confound  Us  oilulnul  Chancellor  abould  have  had  the  authority  to  direct 

Sriadlctlon  In  a  ault  wltb  the  powers  It  may  be  ao-  »   "I*  of  tbe   premise*   to  his  credllora   for  Ihelr 

orlaed  to  ciecnte  by  petition,  either  In  a  public  demand*,  and   that  It  abould  have  been  approved 

•et  giving  aUtutoiT  Jurfadlctlon  to  the  conrt,  to  be  ''J  ""«  maater  In  tbe  way  the  order  directed  It  to 

•xerclaed  (ummariry  npon  petition,  or  In  a  private  he  dona. 
act  pnrldlng  tor  relief  In  a  partleatar  caae,  which 
la  to  b*  cairled  oat  by  the  aama  mode  ot  proced- 

In  the**  act*  for  the  relief  of  Clarke,  what  the  .     ^„_  i.^,^™  t,i-«-  .u.   .,u..^u>,u«.u  uul... 

chancellor  can  do  I*  prectaely  atated.    No  authority  ,  w  ™   v    iT  """■•"'   *""-~"-™".".'"'"y 

waa  ptm  to  him.  In  giving  bla  aaaent  to  Clark***  of. New   York,   on   a  certiflcat*  of  divmion  l 

making  aale*  of  any  part  of  tbe  devlaed  premlae*,  opinion  between  the  judges  thereof, 

to  order  tut  Clarke  ml^t  make  aale*  ot  any  por^  Jt  wm  an  action  of  ejectment  for  one  third 

«3eSl.'inl".Sy?;h^'b;?c'TirVru»n°.';.ynaf^"  "'  "ght  lata  of  land  in  ihe  city  of  New  York, 

to  b*  agreed  npon.  between  bim  and  bla  reapectlve  Mr*.  WillianiBOii  waa  the  daughter  of  Thomaa 

eredltor*.     Or  that  Clarke  might  take  the  money  jj.   Clarke,   being   one    of   three   children    who 

^:!iJ^t^w!S^Vo^l^,''Zb^!ir''^iiSl'^»  '"^ved  him,  the  other  two  being  M™.   L*- 

mrpln*  only  In  anch  manner  aa  be  may  deem  prop-  bella  M.  Cochran  and  Bayard  Clarke, 

wrtot'hla'^amn""*  Thls"'45'io^°'*  "'l*r'«<  ^  *'''  ^^  '^'^'  ■""■?  Clarke  died,  leaving 

Ju1*dlctlon,  bnt  m  order* out  of''and"b*|on?  It.  *  '^'U,  from  which  the  following  is  an  extraott 

These  srere   prWate   aet*  for  tbe  alienation  at  "Item,  I  give  and  deriae  unto  the  aaJd  Ben- 

a".?-s.Ksg,''l?S'ss.°i'SS;,s;"s  a™  "»!;•  "»!,  "'•,''»■>;,''"/■  "^  ^ 

record,  nnder  %Is   sanction,   ot  a  transfer  ot  tbe  Ulizabeth  Maunaell,  and  their  hetra  forever,  aa 

Droperty  to  neb  a*  might  become  pnrchBaers  trom  joint  tenant*,  and  not  a*  tenant*  in  common, 

'*'*"                                                 ,        Petition  In  ""  '''**  certain  lot  ot  land  number  eight,  in  tha 

,, ,.a^lll^led,  can  said   thirteenth   allotment  of  the   said  patent, 

be  summarily  reviewed  a*  a  whole  In  a  collateral  containing  one  hundred  acres;  aJao  that  part  of 

""^n»  It  I.  •   _>ii   mmttimA  ml.  In  inri»,n.*.«M  "T  •"<'  farm  at  GreBHwich  aforesaid,  ["*97 

But  It  la  a  well  aattiea  ml*  in  junsprtidence,  ,,''  .   .,,    ,          ,_.       .     .,            .,         ,'  *-,   .- 

that  the  Jurlidlctloo  ot  any  court  exerclalna  au-  called  Chelsea,  lying  to  the  northward  of  tha 

thorlti   over  a   aubject   may  be  Inquired   Into  In  line   hereinbefore  directed   to   be   drawn   from 

the  latter,  by  a  party  claiming  the  ben^t  ot  lueh  twelve    feet    to    the   northward    of    the    fence 

focndlnn.       „      .      ,.             ..,.,.           ,  standing   behind   the   house   now   occupied   by 

«'u«  .»'&■«"»  s;  ivs™sf  s  -w»,if".,,'»"?*'?  ■?"'!* '?,  "'•.■""'  ''°^ 

New  York,  that  tk«  Chaneallor^ad  Jnilidlctlon,  nortlurly  bj  the  land  of  Conwliui  BftT,  eaat- 


407 


SUPBXICI  OOUBT  or  THB  Uhtted  Sta 


eriy  bj  the  Greenwich  road,  and  westerlj  by 
the  Hudson,  including  that  part  of  mj  said 
farm  now  under  lease  to  Robert  Lenox;  also 
all  my  house  and  lot,  with  the  appurtenances, 
luiown  by  number  seven,  within  the  limits  of 
the  prison,  and  now  occupied  by  Thomas  By- 
ron; to  have  and  to  hold  the  said  hereby  de- 
vised premises  to  the  said  Benjamin  Moore 
and  Charity,  his  wife,  and  Elizabeth  Maunsell, 
and  to  the  survivor  or  survivors  of  them,  and 
the  heirs  of  such  survivor,  as  joint  tenants, 
and  not  as  tenants  in  common,  in  trust  to  re- 
ceive the  rents,  issues,  and  profits  thereof,  and 
to  pay  the  same  to  the  said  Thomas  B.  Clarke, 
natural  son  of  my  late  son  Clement,  during 
his  natural  life,  and  from  and  after  the  death 
of  the  said  Thomas  B.  Clarke,  in  further  trust 
to  convey  the  same  to  the  lawful  issue  of  the 
said  Thomas  B.  Clarke  living  at  his  death  in 
fee;  and  if  the  said  Thomas  B.  Clarkt  shall 
not  leave  any  lawful  issue  at  the  time  of  his 
death,  then  in  the  further  trust  and  confidence 
to  convey  the  said  hereby  devised  premises  to 
my  said  grandson  Clement  C.  Moore,  and  to 
his  heirs,  or  to  such  person  in  fee  as  he  may 
by  will  appoint,  in  case  of  his  death  prior  to 
the  death  of  the  said  Thomas  B.  Clarke." 

On  the  2d  of  March,  1814,  Thomas  B. 
Clarke  presented  a  petition  to  the  Legislature 
of  New  York,  stating  the  will;  that  the  trust- 
ees had  signed  a  paper  agreeing  to  all  such 
acts  as  the  Legislature  might  pass,  and  request- 
ing to  be  discharged  from  the  trust;  that  Clem- 
ent C.  Moore,  the  devisee  in  remainder,  had 
also  consented  to  such  acts;  and  that  the  es- 
tate could  not  be  so  improved  and  made  pro 
ductive  as  to  answer  the  benevolent  purposes 
of  the  testatrix.  The  prayer  was  for  general 
relief. 

On  the  1st  of  April,  1814,  the  Lenslature 
passed  an  act,  entitled,  "An  Act  for  the  relief 
of  Thomas  B.  Clarke."  It  recited  the  facts 
above  mentioned,  and  then  provided,  in  the 
first  section,  "that  it  shall  and  may  be  lawful 
for  the  Court  of  Chancery,  on  the  application 
of  the  said  Thomas  B.  Clarke,  to  constitute 
and  appoint  one  or  more  trusteea  to  execute 
and  pei^orm  the  several  trusts  and  duties  speci- 
fied and  set  forth  in  the  said  in  part  recited 
will  and  testament,  and  in  this  aet,  in  the 
place  and  stead  of  the  said  Benjamin  Moore 
and  Charity,  his  wife,  and  the  said  Elizabeth 
Maimsell,  who  are  hereby  discharged  from  the 
trusts  in  the  said  will  mentioned.  Provided, 
498*]  that  it  *shall  be  lawful  for  the  said 
court  at  any  time  thereafter,  as  occasion  may 
require,  to  substitute  and  appoint  other  trustee 
or  trustees  in  the  room  of  any  of  those 
appointed  in  this  act,  in  like  manner  as  is  prac- 
ticed in  the  said  court  in  cases  of  trustees  ap- 
pointed therein;  and  such  trustee  or  trustees, 
so  appointed,  are  hereby  vested  with  the  like 
powers  as  if  he  or  they  had  been  named  and 
appointed  in  and  bv  this  act." 

The  second,  third,  fourth  and  fifth  sections 
prescribed  minutely  what  should  be  done  by 
the  trustees,  and  authorized  them  to  sell  and 
dispose  of  a  moiety  of  the  estate,  and  invest 
the  proceeds  in  some  productive  stock,  the  in- 
terest, excepting  a  certain  portion,  to  be  paid 
to  Mr.  Clarke,  and  the  principal  to  be  reserved 
for  the  trusts  of  the  will. 

The  sixth  section  was  as  foUowst 
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"VI.  And  be  it  further  enacted,  that  h 
every  case,  not  otherwise  provided  for  by  thii 
act,  the  trustees  appointed,  or  to  be  appointed, 
in  virtue  thereof,  shall  be  deemed  and  adjudged 
trustees  under  the  said  will,  so  far  as  relates  to 
the  premises  mentioned  and  described  in  the  re- 
cital to  this  act,  in  like  manner  as  if  sodi 
trustees  had  been  orieinally  named  and  ap- 
pointed in  the  said  wiU;  and  they  shall,  in  all 
respects,  be  liable  to  the  power  and  authority 
of  the  Court  of  Chancery  for  or  concerning 
the  trusts  created  by  this  act." 

It  did  not  appear  that  any  proceedings  took 
place  under  this  act. 

On  the  Ist  of  March,  1815,  darlm  presented 
another  petition  to  the  Legislature,  stating  that 
Clement  C.  Moore,  the  contingent  devisee,  had 
released  all  his  interest  in  uie  propertv  to 
Clarke  and  his  family,  whereby  the  petitioner 
and  his  infant  children  had  become  the  only 
persons  interested  in  the  estate.  He  stated,  also, 
that  he  had  been  unable  to  prevail  upon  aoj 
suitable  person  to  undertake  the  pertormaiioe 
of  the  trust. 

On  the  24th  of  March,  1810,  the  Legislatnrt 
passed  an  act  supplemental  to  the  *Aet  for  tlte 
relief  of  Thomas  B.  Clarke."  This  aet  being 
a  very  important  part  of  the  case,  it  is  proper 
to  recite  it. 
"An   Act   supplemental   to   the   'Act  for  the 

relief  of  Thomas  B.   Qarke,'  passed  April 

1,  1814. 

"Whereas,  since  the  passing  of  the  aet  en- 
titled 'An  Act  for  the  relief  of  Thomas  B. 
Clarke,'   Clement   0.   Moore,  in  the   said  aet 
named,  by  an  indenture  duly  executed  by  him, 
and  recorded  in  the  office  of  the  Secretary  of 
this  State,  and  bearins  date  the  21st  day  of 
February,  in  the  year  1815,  hath,  for  the  con- 
sideration therein  expressed,  and  in  due  form 
of  law,  released  and  'conveyed  unto   [*49l 
the  said  Thomas  B.  Clarke,  his  heirs  and  as- 
signs, forever,  all  the  estat<^  right,  title,  inter- 
est, property,  daim,  and  demand  whatsoever, 
of  the  said  Clement  C.  Moore,  of,  in,  and  to 
the  real  estate  mentioned  in  the  said  act,  when- 
by  the  said  real  estate  became  exclusively  vested 
in  the  said  Thomas  B.  Clarke  and  hischildruL 
And  whereas  the  said  Thomas  B.  Clarke  hath 
prayed  the  Legislature  to  alter  and  amend  the 
said  act,  particularly  in  relation  to  the  intenst 
of  the  said  Clement  C.  Moore,  and  the  exeen- 
tion  of  certain  trusts  in  the  said  act  meniioDed, 
therefore — 

"I.  Be  it  enacted  bj  the  people  of  the  State 
of  New  York,  represented  m  Senate  and  Ai- 
sembly,  that  all  the  beneficial  interests  and  es- 
tate of  the  said  Clement  C.  Moore,  or  thoee 
under  him,  arising  or  to  arise  by  virtue  of  the 
act  to  which  this  is  a  supplement,  or  l^  Uie 
will  mentioned  in  the  said  act,  shall  be,  and  the 
same  is  hereby  vested  in  the  said  Thomas  R 
Clarke,  his  heirs  and  assigns;  and  so  much  of 
the  act  to  which  this  is  a  supplement  as  is  ^^ 
pu^ant  hereto,  and  so  much  thereof  as  re- 
quires the  trustees  to  set  apart  and  reserve  a 
certain  annual  stipend  out  of  the  interest  or  m* 
come  of  the  property  thereby  directed  to  be 
sold,  for  the  purpose  of  creating  and  accvma- 
lating  a  fund  at  compound  interest,  during  the 
life  of  the  said  Thomas  B.  Clarke;  and  lo 
much  of  the  said  act  as  requires  the  oeverd 
duties  therein  enumerated  to  1m  performed  by 
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tmtteM.  Co  be  appointed  bj  the  Oouii  of  Chan- 
eerr,  as  therein  mentioned,  be,  and  the  same 
is  herebj  repealed. 

"IL  And  be  it  further  enacted,  that  the  said 
Thomas  B.  Clarice  be,  and  is  herebj  authorized 
and  empowered  to  execute  and  perform  every 
act,  matter  and  thine,  in  relation  to  the  real 
estate  mentioned  in  the  act  to  which  this  is  a 
supplement,  in  like  manner  and  with  like 
^fect  that  trustees  duly  appointed  under  the 
•aid  act  might  have  done,  and  that  the  said 
Thomas  B.  Clarke  applj  the  whole  of  the 
interest  and  income  of  the  said  property  to  the 
maintenance  and  support  of  his  family,  and  the 
education  of  his  children. 

"m.  And  be  it  further  enacted,  that  no  sale 
of  any  part  of  the  said  estate  shall  be  made  by 
the  said  Thomas  B.  Clarke,  until  he  shall  have 
procured  the  assent  of  the  Chancellor  of  this 
State  to  such  sale,  who  shall,  at  the  time  of 
giving  such  assent,  idso  direct  the  mode  in 
which  the  proceeds  of  such  sale,  or  so  much 
thereof  as  he  shall  think  proper,  shall  be  vested 
in  the  said  Thomas  B.  Clarke  as  trustee;  and, 
further,  that  it  shall  be  the  duty  of  the  said 
Thomas  B.  Clarke  annually  to  render  an  account 
to  the  Chancellor,  or  to  such  person  as  he  mav 
appoint,  of  the  principal  of  the  proceeds  of  such 
500*]  sale  only,  the  interest  *being  to  be  ap- 
plied by  the  said  Thomas  B.  Clarke,  in  such 
manner  as  he  may  think  proper,  for  his  use  and 
benefit,  and  for  the  maintenance  and  education 
of  his  children;  and  if,  on  such  return,  or  at  any 
other  time,  and  in  any  other  manner,  the  Chan- 
cellor shall  be  of  opinion  that  the  said  Thomas 
B.  Clarke  hath  not  dulv  performed  the  trust 
by  this  act  reposed  in  him,  he  may  remove  the 
said  Thomas  B.  CHarke  from  his  said  trust,  and 
appoint  another  in  his  stead,  subject  to  such 
rules  as  he  may  prescribe  in  the  management 
of  the  estate  hereby  vested  in  the  said  Thomas 
B.  Clarke  as  trustee. 

On  the  28th  of  June,  1815,  Clarke  presented 
a  petition  to  the  Chancellor.  It  recited  the 
will  and  the  two  acts  of  the  Legislature;  stated 
that  he  had  a  large  and  expensive  family  and 
no  means  of  maintaining  them  except  from  the 
rents  and  income  of  the  devised  property, 
which  were  then  and  always  had  been  insuffi- 
cient for  the  purpose;  that  he  had  been  com- 
pelled to  resort  to  loans  and  incur  debts;  that 
ne  had  borrowed,  in  order  to  meet  the  exigen- 
cies of  his  family,  the  sum  of  $4,400  in  the 
year  1805,  and  $4,600  since;  that  a  sale  of  a 
moiety  of  the  devised  property  had  become 
necessary,  so  much  of  tne  proceeds  of  which 
as  might  be  required  should  be  applied  to  the 
payment  of  the  above  debts,  and  the  residue 
vested  in  him  as  trustee  under  the  acts;  and 
praying  the  Chancellor  to  authorize,  order, 
and  direct  a  sale  for  the  above  mentioned  pur- 
poses. 

On  the  same  day,  the  Chancellor  referred 
this  petition  to  one  of  the  masters,  to  examine 
Into  the  allegations  and  matters  contained  in  it, 
and  report  thereon. 

On  the  80th  of  June,  1815,  the  master  re- 
ported, and  stated  the  condition  of  the  property 
and  the  income  which  it  produced;  the  debts 
of  the  petitioner;  the  opinion  of  the  master, 
that  they  had  been  contracted  for  the  support 
of  his  familv,  and  that  the  rents  and  promts 
were  insufficient  for  the  reasonable  and  proper 


support  of  the  petitioner  and  his  family  aceord- 
ing  to  their  situation  in  life. 

On  the  8d  of  July,  1815,  the  Chancellor 
issued  an  order,  redtinff  all  the  circumstances 
of  the  case,  and  concluding  thuss 

Therefore,  on  motion  of  Bir.  S.  Jones,  Jun- 
ior, of  counsel  for  the  petitioner,  it  is  ordered 
that  the  assent  of  the  Cnancellor  be,  and  hereby 
is  given  to  the  sale,  by  the  petitioner,  of  the 
said  house  and  lot  in  the  fifth  ward  of  the  city 
of  New  York,  and  of  the  eastern  moiety  or 
half  part  of  the  said  premises  at  Greenwich, 
in  the  ninth  ward  of  the  city  of  New  York, 
to  be  divided  by  the  line  in  the  manner 
for  that  purpose  mentioned  in  the  said  pe- 
tition; and  the  petitioner  is  authorized  and 
directed  *to  sell  and  dispose  of  the  [*501 
same,  under  and  accordmg  to  the  afore- 
said acts  of  the  Legislature  in  that  behalf,  the 
said  sales  to  be  made  under  the  direction  of  one 
of  the  masters  of  this  court,  and  the  petitioner 
to  proceed  in  making  the  sales  and  conveyances 
of  the  said  premises,  so  to  be  sold,  in  the  manner 
for  that  purpose  in  and  bv  the  sidd  acts  pre- 
scribed and  directed.  And  it  is  further  ordered, 
that  the  purchase  monevs  for  the  said  premises 
so  to  be  sold  be  paid  by  the  purchasers  to  the  said 
master,  to  be  disposed  of  by  him  as  hereinafter 
directed.  And  it  is  further  ordered  and  directed, 
and  his  Honor  the  Chancellor  hereby  doth  au- 
thorize, order,  and  direct,  that  so  much  of  the 
net  proceeds,  to  arise  from  such  sales,  as  may 
be  necessary  for  the  piu^se,  be  applied,  under 
the  direction  of  one  of  the  masters  of  this  court, 
in  and  for  the  payment  and  discharge  of  the 
debts  now  owing  by  the  petitioner,  and  to  be 
contracted  for  the  necessary  purposes  of  his 
family,  to  be  proved  before  the  said  master; 
and  the  costs,  charges,  and  expenses  of  the  pe- 
titioner, on  his  petition  in  this  matter,  and  the 
proceedings  had,  and  to  be  hereafter  had,  under 
or  in  consequence  thereof;  but  so,  howevert 
and  it  is  further  ordered  and  directed,  that  the 
net  proceeds  of  the  said  eastern  moietv  of  the 
said  premises  at  Greenwich  aforesaid,  or  so 
much  thereof  as  shall  be  necessary  for  that 
purpose,  be  applied  in  the  first  place,  and  be- 
fore and  in  preference  to  any  otner  appropria- 
tion or  application  thereof,  to  pay  and  satisfy 
to  the  President  and  Directors  of  the  Manhat- 
tan Company  aforesaid  the  aforesaid  debt  or 
sum  of  four  thousand  four  hundred  dollars, 
with  the  interest  thereof  up  to  the  time  of  such 
pavment,  or  such  part  and  balance  of  the  said 
debt,  and  interest,  as  shall  not  have  been  other- 
wise paid  or  satisfied.  And  it  is  further  or- 
dered and  directed,  and  his  Honor  the  Chan- 
cellor hereby  doth  further  order  and  direct, 
that  the  residue  of  the  said  net  monevs,  and 
proceeds  arising  from  such  said  sales,  aft«r  the 
said  debts,  costs,  charges,  and  expenses  shall 
be  discharged  and  paid  by  and  out  of  the  same, 
be  placed  out  at  mterest,  on  real  security,  in 
the  city  of  New  York,  in  the  name  of  the  pe- 
titioner as  trustee,  under  the  direction  of  one 
of  the  masters  of  this  court,  upon  the  following 
trust,  to  be  expressed  upon  the  face  and  in  the 
body  of  the  said  securities  respectivelv,  where- 
on the  same  shall  be  so  placea,  that  is  to  say, 
upon  trust  that  the  interest  and  income  thereof, 
or  so  much  of  the  same  as  may  be  required  for 
that  purpose,  be  applied,  from  time  to  time,  in 
and  lor  the  tuitabie  and  proper  maintenance 
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and  support  of  the  petitioner,  and  hia  wife  and 
children,  already  bom  and  to  be  hereafter  bom, 
according  to  their  situation  in  life,  and  for  the 
502*]  suitable  education*  of  the  said  children; 
and  upon  further  trust,  that  the  principal  sum 
or  sum^,  with  the  securities  whereon  the 
same  may  be  vested  or  placed,  and  may  stand, 
shall  be  held,  and  he,  the  petitioner,  as  trustee, 
stand  and  be  possessed  thereof  in  trust,  for  the 
benefit  of  the  lawful  issue  of  the  petitioner  who 
shall  be  living  at  the  death  of  nim,  the  peti- 
tioner, according  to  the  trusts  upon  which  the 
unsold  moiety  of  the  said  premises  at  Green- 
wich aforesaid,  in  tiie  aforesaid  acts  of  the 
Legislature  mentioned,  are  or  shall  be  held; 
and  so,  and  in  such  manner,  that  the  said  in- 
terest and  income  of  the  said  trust  moneys, 
funds  and  securities,  or  so  much  thereof  as 
may  be  requisite  thereto,  shall  be  appropriated, 
applied,  and  secured  in  the  first  instance,  and 
exclusively,  to  the  suitable  maintenance  of  the 
family  of  the  petitioner,  according  to  their  sit- 
uation in  life,  and  the  suitable  education  of  his 
children,  and  shall  not  be  subject  or  liable  to 
or  for  the  engagements,  debts,  or  control  of  the 
petitioner,  or  for  any  other  purpose  whatsoever 
than  the  said  purposes  hereby  designated  and 
authorized;  provided  that  any  surplus  of  the 
said  interest  and  income,  that  may  be  left  and 
remain  after  the  said  objects  and  purposes, 
hereby  designated  as  aforesaid,  are  first  fully 
and  liberally  fulfilled  and  accomplished,  ac- 
cording to  the  true  meaning  hereof,  shall  be 
for  the  use  and  at  the  disposal  of  him,  the  peti- 
tioner. And  it  is  further  ordered,  that  the 
master,  under  whose  direction  the  said  sales 
should  be  made,  and  the  debts  paid,  and  sur- 
plus proceeds  placed  out  as  aforesaid,  report  to 
this  court  the  proceedings  that  may  be  had  in 
the  premises,  and  the  securities  that  may  be 
taken  therein,  pursuant  to  this  order,  with  all 
convenient  speed;  and  that  all  and  every  per- 
son or  persons  who  are,  or  is,  or  may  become 
interested  therein,  have  liberty  to  apply  to  this 
court,  at  any  time  or  times  hereafter,  for  any 
further  or  other  orders  or  directions  in  or  touch- 
ing the  premises." 

On  the   12th  of  March,   1816,  Clarke  again 
applied   to   the   Legislature.    The   petition   is 
short,  and  may  be  inserted. 
''To  the  Honorable  the  Legislature  of  the  State 

of  New  York.     The  memorial  and  petition 

of  Thomas  B.  Clarke,  of  the  city  of  New 

York,  respectfully  showeth: 

"That  his  Honor,  the  Chancellor,  under  the 
Act  'for  the  relief  of  Thomas  B.  Clarke,'  passed 
April  1,  1814,  and  the  Act  'supplemental, 
to  the  Act  for  the  relief  of  Thomas  B.  Clarke,' 
passed  March  24,  1815,  did  order  and  direct 
that  the  said  Thomas  B.  Clarke  should  sell  the 
eastern  moiety  or  half  part  of  the  premises  in 
the  said  act  and  order  mentioned. 

"And  your  petitioner  further  shows,  that, 
508*]  owing  to  the  scarcity  *of  money,  and 
the  present  low  price  of  property,  no  sale  can 
be  made  without  a  great  sacrifice. 

"Your  petitioner  therefore  prays,  that  he 
may  be  allowed  to  mortgage  such  part  of  the 
property,  in  the  said  act  mentioned,  as  the 
Chancellor  may  appoint,  and  for  the  purposes 
mentioned  in  the  said  acts  and  order;  and 
that  your  petitioner  be  allowed  to  bring  in  a  bill 
ioT  that  purposo.  And  he  wUl  ever  pray,  etc" 
1174 


On  the  29th  of  Mareh,  1816,  ilia  Legislatur* 
passed  the  following  act: 
"An  Act  further  supplemental  to  an  Act  en- 
titled 'An  Act  for  the  Relief  of  Thomas  B. 

Oarke.' 

"Be  it  enacted  by  the  people  of  the  State  of 
New  York,  represented  m  Senate  and  Assem- 
bly, that  the  said  Thomas  B.  Clarke  be,  and  h« 
is  hereby  authorised,  under  the  order  hereto- 
fore granted  by  the  Chancellor,  or  under  any 
subsequent  order,  either  to  mortgage  or  to  sell 
the  premises  which  the  Chancellor  has  permit- 
ted, or  hereafter  may  permit,  him  to  sell,  is 
trustee  under  the  will  of  Mary  Clarke,  and  to  ap- 
ply the  money  so  raised  by  mortgage  or  sale  to 
the  purposes  required,  or  to  be  required,  by  the 
Chancellor,  under  the  acts  heretofore  passed  for 
the  relief  of  the  said  Thomas  B.  Clarke." 

On  the  27th  of  May,  1816,  Clarke  presented 
another  petition  to  the  Chancellor,  again  recit- 
ing all  tne  facts  in  the  case,  and  praying  hii 
assent  to  a  mortgage. 

On  the  30th  of  May,  1816,  the  Chancellor 
passed  the  following  order: 

"It  is  ordered,  that  the  said  petitioner,  under 
the  Act  entitled  'An  Act  further  supplemental 
to  the  Act  entitled  "An  Act  for  the  relief  of 
Thomas  B.  Clarke," '  passed  March  29th,  1816, 
be,  and  he  is  hereby  authorized,  so  far  as  the 
assent  of  this  court  is  requisite,  to  mortgage, 
instead  of  selling,  the  lands  he  was  authorized 
to  sell,  in  and  by  an  order  of  this  court  of  the 
third  day  of  Julv  last;  and  that  the  mone^  to 
be  procured,  ana  the  debts  to  be  extinguidie^ 
by  such  mortgage  or  mortgages,  be  appropria 
ted  and  adjusted  in  the  same  manner  and  un 
der  the  same  checks,  and  not  otherwise  than  is 
prayed  for  in  and  by  said  order,  and  the  said 
order  is  to  apply  to  and  govern  the  application  of 
the  moneys  to  be  raised  by  mortgage,  equal- 
ly as  if  the  same  had  been  raised  by  a  sale  of 
all  or  any  of  the  lands  authorised  to  be  sold  is 
and  by  the  said  order.  J.  Kent 

•'May  30th,   1816." 

On  the  8th  of  March,  1817,  Garke  presented 
another  petition  *to  the  Chancellor,  [*504 
representmg  the  propriety  and  expediency  of 
dividing  the  estate  by  an  eastern  and  western, 
instead  of  a  northern  and  southern  line,  and  of 
granting  to  the  petitioner  the  power  to  sell  or 
mortgage  the  southern,  instead  of  the  eastern 
moiety.  This  being  referred  to  James  A.  Ham- 
ilton, a  master  in  chancery,  he  reported  that 
it  would  be  expedient  to  divide  the  estate  bj 
a  line  running  from  east  to  west,  passing 
through  Twenty-sixth  Street. 

On  the  16th  of  March,  1817,  the  Chancellor 
passed  the  following  order: 

"On  reading  and  filing  the  report  of  James 
A.  Hamilton,  Esquire,  one  of  the  masters  of 
this  court,  bearing  date  the  11th  day  of  March. 
1817,  by  which  it  appears  that  no  part  of  tbe 
northern  moiety  of  the  estate  at  Greenwich, 
mentioned  in  the  petition  of  the  above  named 
petitioner,  the  same  being  divided  into  two 
equal  parts  by  a  line  running  from  east  to  west, 
through  a  street  called  Twenty-sixth  Street, 
has  been  either  sold  or  mortgaged  by  the  said 
Thomas  B.  Clarke,  and  it  appearing  to  this 
court  reasonable  and  proper  that  the  prayer  of 
the  said  petitioner  should  be  granted,  it  is  there- 
upon ordered,  on  motion  of  Mr.  S.  Jooet. 
solicitor  lor  the  petitioner,  that  tlie  said  petf- 
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tioner  be,  and  be  Is  hereby  authorized  to  sell 
and  dispose  of  the  southern  moiety  of  the  said 
sstate,  the  same  being  divided  by  a  line  run- 
ning east  and  west  through  the  center  of  Twen- 
ty-sixth Street  aforesaid,  together  with  the  lot 
in  Broadway,  instead  of  the  eastern  moiety  of 
the  said  estate,  as  permitted  and  directed  by 
the  orders  heretofore  made  in  the  premises. 
And  it  ia  further  ordered,  that  the  said  Thomas 
B.  Clarke  be,  and  he  hereby  is  authorized  to 
mortgage  all  or  any  tract  or  parts  of  the  said 
southern  moiety  of  the  said  estate,  if  in  his 
judgment  it  will  be  more  beneficial  to  mort- 
gage than  to  sell  the  same.  And  the  said 
Thomas  B.  Clarke  is  further  authorized  to 
convey  any  part  or  parts  of  the  said  southern 
moiety  of  the  said  estate,  in  payment  and  satis- 
faction of  any  debt  or  debts  due  and  owing 
from  the  said  Thomas  B.  Clarke,  upon  a  valu- 
ation to  be  agreed  on  between  hun  and  his 
respective  cr^tors,  provided,  nevertheless, 
that  every  sale,  and  mortgage,  and  conveyance 
in  satisfaction,  that  may  oe  made  by  the  said 
Thomas  B.  Clarke  in  virtue  hereof,  shall  be 
approved  by  one  of  the  masters  of  this  court, 
and  that  a  certificate  of  such  approval  be  in- 
dorsed upon  every  deed  or  mortgage  that  may 
be  made  in  the  premises.  And  it  is  further 
ordered,  that  the  said  Thomas  B.  Clarke  shall 
be,  and  he  is  hereby  authorized  to  receive  and 
take  the  moneys  arising  from  the  premises,  and 
apply  the  same  to  the  pavment  of  his  debts, 
505*]  and  invest  the  surplus  *in  such  manner 
as  he  nuiy  deem  proper  to  yield  an  income  for 
the  maintenance  and  support  of  his  family." 

On  the  9th  of  April,  1816,  Clarke  mortgaged 
the  premises  in  Question,  with  other  property, 
being  in  the  soutnem  moiety  of  the  estate,  to 
Henry  Simmons,  which  mortgage  was  dis- 
charged in  1822. 

Having  given  this  historical  account  of  the 
facts  of  the  case,  let  us  now  see  what  occurred 
upon  the  trial  in  the  court  below. 

It  has  already  been  mentioned,  that  it  was 
an  ejectment  brought  by  Williamson  and  wife 
^inst  a  party  in  possession  of  a  portion  of  the 
property  included  m  the  devise  of  Mary  Clarke. 
The  following  case  was  stated  for  the  opinion 
of  the  eourt: 

Circuit  Court  U.   S.,   Southern   District   New 

York, 
diaries   A.   Williamson    ft   Catharine   H^  his 

Wife, 

V. 

Joseph  Berry. 

This  is  an  action  of  ejectment  for  the  undi- 
vided third  part  of  eight  lots  of  land,  in  the 
sixteenth  ward  of  the  city  of  New  York. 

The  pleadings  may  be  referred  to  as  part  of 
this  case. 

The  plaintiflTs  claimed  under  the  will  of  Mary 
Clarke. 

The  plaintiffs  gave  in  evidence  an  exempli- 
fied copy  of  the  will  of  Mary  Clarke,  proved 
in  the  Supreme  Court,  of  which  a  copy  is  here- 
to annexed. 

It  was  then  admitted  by  the  defendant's 
counsel,  that  Mary  Clarke  was  seized  of  the 
premises  described  in  the  said  will  as  "all  that 
part  of  my  said  farm  at  Greenwich  aforesaid, 
called  Chelsea,  lyine  to  the  northward  of  the 
line  hereinbefore  d&ecte4  W  be  4rAwn  from 
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the  Greenwich  road  to  the  Hudson  River, 
twelve  feet  to  the  northward  of  the  fence  stand- 
ing behind  the  house  now  occupied  by  John 
Hall ;  bounded  southerly  by  the  said  line,  north- 
erly by  the  land  of  Cornelius  Ray,  easterly  by 
the  Greenwich  road,  and  westerly  by  the  Hud- 
son, including  that  part  of  my  said  farm  now 
under  lease  to  Robert  Lenox."  At  the  time 
of  the  making  of  the  will,  and  thence  until  her 
death,  which  took  place  in  July,  1802,  that  the 
said  premises  included  the  eight  lots  claimed 
herein;  that  the  said  trustees,  Benjamin  Moore 
and  Charity,  his  wife,  and  Elizabeth  Maunsell, 
are  all  dead — Mrs.  Moore  having  died  since 
1830,  the  other  two  previously;  that  Thomas 
B.  Clarke  was  married  in  1803;  that  his  wife 
died  in  August,  1815,  and  himself  on  the  1st 
of  May,  1826;  that  he  left  three  children  sur- 
viving him,  Catharine,  Isabella,  and  Bayard; 
that  he  had  four  other  children,  all  of  whom 
died  before  him,  without  having  had  any  chil- 
dren, *and  unmarried;  that  Catharine  [*506 
was  bom  on  the  5th  of  June,  1807,  and  was 
married  to  Charles  A.  Williamson,  on  the  10th 
of  May,  1827;  that  Isabella  was  bom  on  the 
11th  day  of  June,  1809,  and  was  married  to 
Rupert  J.  Cochran  on  the  4th  day  of  June, 
1835;  that  Bayard  was  bom  on  the  17th  day  of 
March,  1815;  all  of  whom  are  still  living.  It 
was  also  admitted  that  the  defendant  was  the 
actual  occupant  of  the  premises  at  the  com- 
mencement of  this  suit,  on  the  6th  of  March, 
1845;  and  that  one  third  of  the  premises 
claimed  was  of  greater  value  than  two  thou- 
sand dollars. 

The  plaintiffs  thereupon  rested. 

The  defendant's  counsel  then  proved  the 
acts  of  the  Legislature,  the  deed  of  Clement  C. 
Moore,  the  petitions  to  the  Chancellor,  the 
master's  reports,  and  the  orders  of  the  Chan- 
cellor (excepting  only  the  order  indorsed  on 
petition),  of  which  copies  are  hereto  annexed. 

The  defendant's  counsel  then  ofl'ered  in  evi- 
dence the  deed  from  Thomas  B.  Clarke  to 
George  De  Grasse,  of  which  the  following  is  a 
copy: 

*This  indenture,  made  this  2d  day  of  August, 
in  the  year  of  our  Lord  1821,  between  Thomas 
B.  Clarke,  of  the  city  of  New  York,  gentle- 
man, of  the  first  part,  and  George  De  Grasse 
of  the  second  part.  Whereas  the  said  Thomas 
B.  Clark,  by  virtue  of  sundry  conveyances, 
acts  of  the  Legislature,  and  orders  of  the 
Court  of  Chancery  of  the  State  of  New  York, 
hath  been  empowered  to  sell,  or  mortgage,  or 
convey,  in  satisfaction  of  any  debt  due  from 
him  to  any  person  or  persons,  the  southern 
moiety  of  the  estate  at  Greenwich,  devised 
by  Mary  Clarke,  deceased,  for  the  benefit  of 
the  said  Thomas  B.  Clarke  and  his  children, 
or  any  part  thereof.  Now,  therefore,  this 
indenture  witnesseth,  that  the  said  Thomas 
B.  Clarke,  in  consideration  of  the  premises,  and 
of  two  thousand  dollars,  lawful  money  of 
the  United  States,  to  him  in  hand  paid  by  the 
said  party  of  the  second  part,  at  or  before  the 
sealing  and  deliverv  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  aliened,  enfeoffed, 
conveyed,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  enfeoff,  convey, 
and  confirm,  unto  the  said  party  of  the  second 
party  his  hairs  and  aaaignSy  forever,  all  those 
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iota  of  ground  situate,  lying,  and  being  in  the 
Ninth  ward  of  the  city  of  New  Yoric,  luiown 
and  distinguished  on  a  certain  map  of  tiie  prop- 
arty  of  the  said  Thomas  B.  Glarlce,"  etc 

(The  deed  then  described  twenty -nine  lots, 
with  a  covenant  of  general  warranty.) 

James  A.  Hamilton  joined  in  his  d€«d,  as  a 
trustee  for  Clarice's  life  estate,  of  which  he  had 
become  possessed. 

507*1  *This  deed  was  objected  to  by  the 
plaintiffs'  counsel,  for  two  reasons: 

1.  Because  not  aporoved  by  a  master. 

2.  Because  not  shown  to  have  been  given 
upon  a  sale  for  cash. 

The  objections  were  overruled,  and  the 
plaintiffs'  counsel  excepted. 

The  deed  was  then  read  in  evidence,  as  was 
also  a  deed  from  George  De  Grasse  to  Margaret 
Van  Surlay.  (It  is  not  necessary  to  insert  this 
deed.) 

The  defendant's  counsel  then  rested. 

The  plaintiffs'  counsel  then  offered  to  read 
the  petitions  to  the  Legislature,  the  extracts 
from  the  journals  of  the  two  houses  and  the 
order  indorsed  on  petition,  of  which  copies  are 
hereto  annexed.  They  were  objected  to  by  the 
defendant's  counsel,  the  objection  sustained, 
and  the  plaintiffs'  counsel  excepted. 

The  plaintiffs'  counsel  then  proved  the  mort- 

gage  executed  by  Thomas  B.  Clarke  to  Kenrj 
immons,  of  which  the  following  is  a  copy.  (It 
is  not  necessary  to  insert  this  mortgage.) 

The  plaintiffs'  counsel  then  offered  evidence 
to  show  the  consideration  of  the  deed  from 
Clarke  to  De  Grasse.  The  defendant's  counsel 
obiected;  the  objection  was  overruled,  and  the 
defendant's  counsel  excepted. 

The  plaintiffs'  counsel  then  ealled  as  a  wit- 
ness James  A.  Hamilton,  who  testified  that  he 
knew  Thomas  B.  Clarke  and  George  De  Grasse; 
that  in  1821,  and  for  some  years  previous,  he 
was  a  master  in  chancery  in  the  city  of  New 
York;  that  the  order  of  March  15,  1817,  was 
put  into  his  hands  for  execution,  and  that 
Clarke  and  De  Grasse  applied  to  him  to  ap- 
prove the  deed  from  Clarke  to  De  Grasse  above 
set  forth;  that  on  that  occasion,  which  was  at 
or  about  the  time  the  deed  was  given,  they  ex- 
plained to  him  the  consideration  of  the  deed,  and 
that  the  consideration  for  which  it  was  given 
was  some  wild  lands  in  Pennsylvania  or  Vir- 

?;inia,  and  on  account  for  articles  previously 
umished  to  Clarke  by  De  Grasse,  out  of  an 
oyster  house  which  he  kept,  including  some 
items  of  money  lent.  On  thus  ascertaimnff  its 
consideration,  he  refused  to  approve  the  deed. 
On  his  cross-examination,  he  said  that  he 
eould  not  state  the  time  at  which  the  transac- 
tion occurred,  except  by  reference  to  the  deed; 
he  had  more  than  one  interview  with  Clarke 
and  De  Grasse,  he  was  sought  by  them  more 
than  once;  he  did  not  consider  the  execution  of 
the  life  estate  deed  a  matter  of  any  interest;  he 
executed  it  as  trustee.  He  did  not  remember 
at  all  a  person  by  the  name  of  James  Cunning- 
508*]  nam;  and  on  being  *shown  the  signa- 
ture of  James  Cunningham,  as  subscribing  wit- 
ness to  the  deed  for  the  life  estate,  witness  said 
that  his  recollection  of  the  person  was  not 
thereby  revived.  He  received  from  De  Grasse 
no  fee.  It  was  his  impression,  that  the  account 
for  articles  furnished  at  the  oyster  shop  was  ex- 

bibited.   Ho  held  thi  life  asUto  of  Glarka  in 
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the  premises  as  trustee  for  Clarko.  His  im- 
pressiop  was  that  Clarke  filled  ujf  his  owb 
deed  to  De  Grasse,  and  to  obtain  his  sanction 
called  upon  witness;  he  was  not  certain  thai 
De  Grasse  was  present  upon  that  occasion. 
He  did  not  recollect  that  De  Grasse  was  pres- 
ent when  the  deed  for  life  estate  was  executed, 
but  he  recollected  that  both  Clarke  and  De 
Grasse  came  together  to  witness's  office  more 
than  once  on  the  subject,  and  he  was  besought 
by  them  frequently  to  approve  the  deed.  la 
answer  to  a  question  bv  defendimt'a  counsel, 
what  evidence  he  had  of  the  insufficient  value 
of  the  lands  which  formed  part  of  the  con- 
sideration, the  witness  stated  that  he  had  evi- 
dence enough  then,  though  he  did  not  recollect  it 
now,  that  the  lands  were  worthless  tax  lands. 
There  might  have  been  some  money  charged 
in  De  Grasse's  account  against  Clarke;  the 
whole  account  was  for  articles  furnished  pre- 
viously. He  did  not  recollect  that  there  wen 
any  notes  forming  part  of  the  consideration  of 
the  deed  from  Clarice. 

The  plaintiffs'  counsel  then  proved  that  seven 
of  the  lots  in  suit,  viz.,  numbers  5,  0,  7,  41, 42, 
43,  and  45,  were  reconveyed  to  De  Grasse  on 
the  31st  of  October,  1844. 

The  defendant's  counsel  then  proved  tbat 
lot  number  44  had  been  conveyed  to  Samuel 
Judd. 

They  also  proved  the  bond  of  Clarke  to 
Simmons,  referred  to  in  the  aforesaid  mortage 
to  Simmons,  and  called  Henry  M.  Western, 
who,  being  shown  two  indorsements  on  the 
said  bond,  as  follows: 

"Received,  New  York,  October  18th,  1821, 
from  Mr.  George  De  Grasse,  one  hundred  dol- 
lars on  account  of  the  within  bond. 

"$100.  H.  Simmons* 

"Received  of  G^rge  De  Grasse  two  hundred 
and  fifty  dollars,  being  in  full  for  principal  and 
interest,  and  all  other  claims  and  demands  on 
account  of  the  within  bond  and  also  of  the 
mortnige  therein  mentioned,  for  which  mort* 
gaffe  I  have  this  day  entered  satisfaction  of  rec- 
ord. H.  Simmons.* 

"  New  York,  March  28th,  1822. 

"Witness— 

"H.  M.  Western." 
^testified  that  he   was  a  subscribing   [*50l 
witness  to  the  last,  which  he  wrote;  but  that  he 
recollected    nothing    of    the    transaction   hat 
from   the  paper. 

The  plaintiffs'  counsel  then  offered  ts 
prove — 

(1.)  That  the  acts  of  the  Legislature  were  not 
for  the  benefit  of  the  infants,  but  for  the  ben- 
efit of  Thomas  B.  Clarke  merely. 

(2.)  That  the  orders  of  the  Chancellor  hid 
the  effect  to  take  the  proceeds  of  their  future 
interest  in  ^.he  property,  and  to  apply  the  sine 
to  the  father's  debts,  without  giving  them  sny 
benefit  by  support  or  otherwise,  out  of  the  in- 
come of  the  hfe  estate  in  other  parts  of  the 
property. 

(8.)  That,  under  the  acts  and  orders,  he  s^ 
tually  aliened  the  lot  on  Broadway  and  all  of  the 
southern  moiety  of  the  Greenwich  property, 
excepting  two  lots,  and  that  none  of  the  chil- 
dren received  any  benefit  from  auch  aliens- 
tion. 

(4.)  That  the  whole  of  this  property  was  nort- 
gained  or  conveyed  for  old  debta;  that  no  pro- 
Howard  8. 


ISfO 


WnXIAKSOll  BT  uz.  ▼.  Bbut. 


wdi  wen  ever  invaited,  or  teciiredy  or  eTtn 
reoeiyed  from  the  grantees  or  mortgagees. 

(5.)  That,  so  far  from  providing  for  the  chil- 
dren, or  protecting  the  estate,  he  suffered  a 
large  portion  of  the  northern  moiety  to  be  sold 
for  assessments,  and  was  proceeding  to  dispose 
of  the  northern  moiety  for  twenty-one  years, 
when,  on  the  31st  of  March,  1826,  a  bill  was 
filed  against  him  on  behalf  of  the  children,  and 
an  injunction  issued. 

(fl.)  That  the  plaintiff,  Mrs.  Williamson,  was 
from  the  death  of  her  mother  in  August,  1815, 
supported  entirely  by  one  of  her  aunts;  and 
that  after  about  two  years  from  the  mother's 
death,  the  other  children  were  supported  by 
their  friends,  and  were  entirely  neslected  by 
their  father;  and  that  this  was  notorious  in  the 
city  of  New  York,  and  would  have  been  im- 
mcKliately  known  to  anyone  making  inquiry. 

The  defendant's  counsel  object^;  the  ob- 
jection was  sustained,  and  the  plaintiffs'  coun- 
sel excepted. 

A  yerdict  was  then  taken  for  the  plaintiffs 
for  one  nndiyided  third  part  of  the  eight  lots, 
svbject  to  the  opinion  of  the  court  upon  the 

Supstions  of  law,  with  power  to  enter  a  yer- 
ict  for  defendant,  if  such  should  be  the  opin- 
ion of  the  court,  and  with  liberty  to  either  par- 
ty to  turn  this  case  into  a  special  yerdict  or  bill 
A  exceptions. 

On  the  18th  of  May,  1846,  the  judges  of  the 
Circuit  Court  pronounce  their  judgment  upon 
the  four  following  point,  vis.: 

1.  Under  the  will  of  Mary  Clarke,  the  first- 
born child  of  Thomas  B.  Clarke,  at  its  birth, 
took  a  vested  estate  in  remainder,  which  opened 
to  let  in  his  other  children  to  the  like  estate  as 
they  were  successively  bom. 
610*]  ^  This  estate  would  have  become  a 
fee-simple  absolute  in  the  children  living  on  the 
death  of  T.  B.  aarke,  the  1st  day  of  Mav, 
1826;  and  it  is  not  important  now  to  decide 
whether  the  trustees  took  a  fee,  under  the  will. 
In  trust  to  convey  to  the  children  after  his  de- 
cease, or  a  fee  for  his  life,  as  in  the  latter  case 
the  estate  would  vest  in  possession  in  the  chil- 
dren at  the  death  of  T.  B.  Qarke,  and  in  the 
former  case  the  law  would  presume  an  execu- 
tion of  this  trust  by  the  surviving  trustee  on  the 
death  of  T.  B.  Garke,  or  the  trust  would  be  exe- 
cuted in  1830,  bv  force  of  the  Revised  Statutes. 
8.  The  several  offers  of  the  plaintiffs  to  give 
parol  evidence  to  the  jury  touching  the  objects 
and  operation  of  the  acts  of  the  Li^slature,  re- 
ferred to  in  the  ease,  or  the  effect  of  the  orders 
of  the  Chancellor  therein  stated  upon  the  inter- 
ests of  the  children  of  T.  B.  Clarke,  or  the  fail- 
ure of  T.  B.  Clarke  to  apply  or  secure  the  pro- 
ceeds of  the  devised  estate,  when  disposea  of 
by  him,  to  and  for  the  benefit  of  his  children, 
or  the  consideration  on  which  the  devised  es- 
tate was  disposed  of  by  T.  B.  Garke,  or  his 
neglect  to  protect  the  estate  from  sacrifice  for 
assessments,  etc.,  or  to  provide  for  or  support 
his  children,  were  properly  overruled  by  the 
court,  with  the  exception  of  such  particulars 
included  in  those  offers  as  may  be  embraced  in 
the  points  hereafter  stated,  upon  which  the 
judges  are  divided  in  opinion. 

4.  The  acts  of  the  Legislature  of  the  State  of 
New  York,  of  April  1,  1814,  March  24,  1815, 
and  March  20,  1816,  referred  to  in  the  case,  are 
constitutional  and  valid. 
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But  the  Jndgea  are  divided  In  opinion  upon 
the  following  points  presented  by  the  case: 

1.  Whether  the  sets  of  the  Legislature,  stated 
in  the  case,  devested  the  estate  of  the  trust- 
ees under  the  will  of  Mary  Clarke,  and  vested 
the  whole  estate  in  fee  in  Thomas  B.  Clarke. 

2.  Whether  the  authority  given  by  the  said 
acts  to  the  trustee  to  sell  was  a  special  power, 
to  be  strictly  pursued,  or  whether  ne  was  vest- 
ed with  the  absolute  power  of  alienation,  sub- 
ject only  to  re-examination  and  account  fai 
equity. 

3.  Whether  the  orders  set  forth  In  the  case, 
made  by  the  Chancellor,  were  authorised  by 
and  in  conformity  to  the  said  acts  of  the  Legis- 
lature, and  are  to  be  regarded  as  the  acts  of  the 
Court  of  Chancery,  empowered  to  proceed  as 
such  in  that  behalf,  or  the  doings  of  an  ofiker 
acting  under  a  special  authority. 

4.  Whether  the  Chancellor  had  competent 
authority,  under  the  acts,  to  order  or  allow 
such  sale  or  conveyance  of  the  estate  by 
*the  trustee,  as  is  stated  in  the  case,  on  [*6 1 1 
any  other  consideration  than  for  cash,  paid  on 
said  conveyance. 

5.  Whether  the  deed  executed  by  Thomas 
B.  Clarke  to  Georse  De  Grasse,  for  the  prem- 
ises in  question,  oeing  upon  a  consideration 
other  than  for  cash  paid  on  the  purchase,  is  va'lid. 

6.  Whether  the  said  deed  is  valid,  it  having 
no  certificate  indorsed  thereon  that  it  was  ap- 
proved by  a  master  in  chancery. 

7.  Whether  Thomas  B.  Clarke  having  pre- 
viously mortgaged  the  premises  in  fee  to  Hen- 
ry Simmons  had  competent  authority  to  sell  and 
conveythe  same  to  De  Grasse. 

8.  whether  the  subsequent  conveyance  of 
the  premises  as  set  forth  in  the  case,  made  bv 
George  De  Grasse,  rendered  the  title  of  such 
grantee  or  his  assigns,  valid  against  the  plain- 
tiffs. 

It  is  thereupon,  on  motion  of  the  plaintiffs, 
b^  their  counsel,  ordered  that  a  certificate  of 
division  of  opinion,  upon  the  foregoing  points, 
which  are  here  stated  during  this  same  term, 
imder  the  direction  of  the  said  judges,  be 
duly  certified,  under  the  seal  of  this  court  to 
the  Supreme  Court  of  the  United  States,  to 
be  finally  decided. 

Upon  this  certificate,  the  case  came  up  to 
this  court.  It  was  argued  in  conjunction  with 
the  next  two  cases  which  will  be  reported  in 
this  volume,  by  Mr.  Field  and  Mr.  Webster  for 
the  plaintiffs,  and  Mr.  Jay  and  Mr.  Wood  for 
the  defendants.  Mr.  Flanagan  also  filed  a  brief 
for  the  defendants. 

Each  one  of  the  counsel  pursued  his  own 
train  of  argument,  and  filed  a  separate  brief 
The  statement  of  these  points  will  make  the  re- 
port of  this  case  unusually  long,  but  the  im- 
portance of  the  principles  discussed  makes  it 
necessary  to  place  before  the  reader  the  view 
which  each  counsel  took  in  the  case.  They 
will  be  stated  in  the  following  order:  Mr.  Fidd 
for  the  plaintiffs,  Mr.  Jay  and  Mr.  Wood  for 
the  defendant,  and  Mr.  Webster  for  the  plain- 
tiffs, in  reply  and  conclusion. 

Mr.  Field:  The  plaintiffs  maintain— 

1.  That  the  acts  of  the  Legislature  stated  In 
the  case,  whether  they  devested  the  estate  of 
the  trustees  under  the  will  of  Mary  Clarke  or 
not,  did  not  vest  the  whole  estate  in  fee  in 
Thomas  B.  Clarke. 
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2.  That  the  authority  given  hj  the  said  acta 
to  the  trustee  to  sell,  was  a  special  power,  to  be 
strictly  pursued. 

8.  That  the  orders  set  forth  in  the  case  were 
not  authorized  by,  and  in  conformity  to,  the 
said  acts  of  the  Legislature,  and  are  to  be  re- 
garded, not  as  the  acts  of  the  Court  of  Chan- 
cery, empowered  to  proceed  as  such  in  that  be- 
half, but  as  the  doings  of  an  officer  acting  un- 
der a  special  authority. 

512*]  *4.  That  the  Chancellor  had  no  com- 
petent authority,  under  the  acts,  to  order  or 
allow  such  sale  or  conveyance  of  the  estate  by 
the  trustee,  as  is  stated  in  the  case,  on  any 
other  consideration  than  for  cash  paid  on  such 
iH>nveyance. 

5.  That  the  deed  executed  by  Thomas  B. 
Garke  to  George  De  Grasse,  for  the  premises 
in  question,  being  upon  a  consideration  other 
than  for  cash  paid  on  the  purchase,  is  not  valid. 

6.  That  it  is  invalid  for  this  reason  also,  that 
it  was  not  approved  by  the  Chancellor,  or  by  a 
master  in  chancery. 

7.  That  Mr.  Clarke,  having  previously  mort- 

£ged  the  premises  in  fee  to  Henry  Simmons, 
d  exhausted  his  power  over  the  subject,  and 
had  not  competent  authority  to  sell  and  oon- 
vey  the  same  to  De  Grasse. 

8.  That  the  subsequent  conveyance  of  a  part 
of  the  premises,  as  set  forth  in  the  case,  made 
by  George  De  Grasse,  did  not  render  the  title 
to  that  part,  of  such  grantee  or  his  assigns, 
valid  against  the  plaintiffs. 

In  support  of  these  positions,  the  plaintiffs 
make  the  following  points: 

First  Point.  The  acts  of  the  Legislature 
changed  the  equitable  life  estate  of  Mr.  Clarke 
into  a  legal  estate,  but  they  did  not  give  him 
the  legal  estate  in  remainder.  His  power  over 
the  remainder  of  the  children  was  a  statutory 
power,  and,  like  all  such  powers,  to  be  strictly 

Eursued,  and  when  once  executed  was  ex- 
austed. 

I.  Whether  even  the  trustees  appointed  by 
the  will  took  a  fee  is  not  certain.  In  Clarke  v. 
Van  Surlay,  15  Wend.  442,  it  was  conceded 
that  "the  legal  interest  in  the  property  imder 
the  will  was  in  the  cestuis  que  trust." 

It  is  a  general  rule  in  the  construction  of  de- 
vises, that  trustees  take  no  greater  estate  than 
is  necessary  to  support  the  trusts,  whatever 
words  of  inheritance  may  have  been  used. 
Stanley  v.  Stanley,  16  Ves.  491;  Doe  y.  Simp- 
son, 6  East,  162;  Doe  v.  Nichols,  1  Bam.  A  Cress. 
336;  Doe  v.  Needs,  2  Mees.  A  Welsh.  129; 
Warter  v.  Hutchinson,  8  Dowl.  ft  Ryl.  68; 
Hill  on  Trustees,  240. 

n.  But  if  the  testamentary  trustees  took  a 
fee,  their  estate,  when  devested,  did  not  pass  to 
Mr.  Clarke  alone.  It  passed  to  him  and  his 
children;  to  him  for  life,  and  to  his  children  in 
fee.    The  reasons  are: 

1.  There  is  no  language  in  any  of  the  acts 
expressly  giving  the  fee  to  him.  On  the  con- 
trary, the  expressions  seem  carefully  chosen  to 
avoid  that  conclusion.  He  is  "authorized  and 
empowered  to  execute  and  perform  every  act, 
matter,  and  thing,  in  like  manner,  and  with 
like  effect,  that  trustees  duly  appointed  under 
513*]  *the  said  act  might  have  done."  (Sec. 
2  of  second  act.)  This  is  language  appropriate 
to  a  power,  not  to  a  conveyance.  It  clothes 
J^im,  not  with  the  estate,  but  with  a  power  in 
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trust.  The  word  "trustee,"  used  in  refersui 
to  him,  hat  not  of  itself  force  enough  to  pn 
him  the  fee.  He  was,  both  in  popular  and  hi 
legal  phrase,  trustee  of  a  power.  He  was  to 
have  the  proceeds  invested  in  his  name  u 
trustee.  Sec.  3  of  second  act.  The  expres- 
sion is  not  so  strong  as  that  in  the  preamble  of 
the  second  act,  ''whereby  the  said  real  estate 
became  exclusively  vested  in  the  said  Thomas 
B.  Clarke  and  his  children." 

The  fee  not  being  expressly  giyen  to  Mr. 
aarke,  if  he  took  it  at  all,  he  took  it  by  impli- 
cation. But  a  fee  by  implication  is  never  al- 
lowed, except  where  it  is  necessary  to  the  pur- 
poses of  the  trust;  and  here  it  was  not  necessary, 
for  everythinff  which  he  was  to  do  could  be 
done  under  the  power  as  well,  and  far  mora 
safely  to  the  rights  of  the  children. 

2.  To  ffive  Mr.  Clarke  the  fee  for  the  exeea- 
tion  of  the  trust,  would  involve  this  absurdity, 
that  it  would  suppose  a  conveyance  by  hia 
after  his  death.  The  testamentary  trustees,  if 
they  took  the  legal  estate,  were  to  convey  to 
the  children  at  Mr.  Clarke's  death.  That  ii  s 
sufficient  reason  why  he  was  not,  and  could  not 
be,  put  in  the  place  of  those  trustees. 

8.  If  the  fee  was  given  to  Mr.  Clarke,  at  the 
passing  of  the  second  act,  it  must  either  have 
been  then  taken  out  of  the  children  to  be  vested 
in  him,  or  it  must  have  been  in  abeyance  siaoe 
the  passing  of  the  first  act.  That  discharged 
the  trustees  under  the  will.  See.  1  of  first  set 
If,  then,  the  children  were  not  yested  with  the 
fee,  it  remained  in  abeyance.  But  abeyaneee 
are  not  favored,  nor  are  they  allowed  by  con- 
struction or  implication.  Com,  Dig.  Abeyaaee, 
A.  3;  Catlin  y.  Jackson,  8  Johns.  649. 

If,  however,  as  we  contend,  the  fee  was  then 
in  the  children,  there  was  no  reason  for  taking 
it  out,  and  vesting  it  in  the  father.  To  do  so 
would,  besides,  have  been  open  to  grave  con- 
stitutional objection.  It  would  have  exposed 
the  estate  of  the  children  to  a  peril,  for  which 
there  was  no  necessity,  real  or  supposed. 

m.  If  Mr.  Clarke  was  not  vested  with  the 
legal  estate  in  remainder,  he  was  clothed  with 
a  statutory  power — a  common  law  authority, 
as  defined  by  Mr.  Sugden.  "A  power  given  by 
a  will,  or  by  an  act  of  Parliament,  as  in  the  in- 
stance of  the  land  tax  redemption  acta,  to  sell 
an  estate,  is  a  common  law  authority."  1  Sag- 
den  on  Powers,  1. 

A  power  is  to  be  strietly  pursued.  Doe  v. 
Lady  Caven,  5  *Term  Rep.  667;  Doe  [*514 
y.  Oalvert,  2  East,  876;  Cholmeley  y.  Paxton,  S 
Bing.  207;  Cockerel  y.  Cholmeley,  10  Bam.  k 
Cress.  664;  8  Russ.  666;  1  Russ.  &  Myl.  418; 
1  Clark  &  Fin.  60;  2  Sug.  Pow.  96,  197,  IM, 
330,  331,  413. 

And  a  statutory  power  in  particular.  Bex 
y.  Croke,  Cowp.  26;  Collett  y.  Hooper,  18  Vca 
266;  Richter  v.  Hughes,  2  Bam.  &  Creas.  499; 
Proprietors  of  Stourbridge  Canal  y.  Wheeley,  2 
Bam.  db  Ad.  792;  Lessee  of  Carlisle  y.  Long- 
worth,  6  Ham.  370;  Smith  y.  Hileman,  1  Sesat 
324;  Sharp  v.  Spier,  4  Hill.  76;  Williams  v. 
Peyton's  Lessee,  4  Wheat.  77;  Thatdisr  v. 
Powell,  6  Wheat.  119. 

The  leases  under  ecclesiastical  statutes  is 
England  are  instances.  Bac.  Abr.  T<eeaes,  X.  I; 
Cro.  Elis.  207,  690. 

Wherefore,  not  having  nursued  his  authoritj, 
Mr.  Clarke  oonveyed  notomg  by  hla  deed. 

Howard  8. 
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IV.  A  itatutorT  power  ones  fully  executed 
is  exhausted.  "An  authorftj  once  well  exe- 
cuted cannot  be  executed  de  novo."  8  Vin. 
Abr.  p.  429,  tec  42;  Palk  t.  Lord  Clinton,  12 
Ves.  48;  Bamet  ▼.  Wilson,  2  Tounge  ft  Ck>lL 
407;  1  Sug.  Pow.  859. 

Therefore  Mr.  Qarke,  hsTing  ones  fully  exe- 
cuted his  authority  by  a  mortgage  to  Simmons, 
eould  not  execute  it  again  by  a  oonyeyancs  to 
De  Grasia. 

Second  point.  If,  howerer,  Mr.  Qarke  were 
to  be  deemed  rested  with  the  legal  estate  In  re- 
mainder, he  was  disabled  from  alienation,  with- 
out the  consent  of  the  Chancellor.  Sec.  3  of 
second  act. 

If  he  took  the  fee,  he  took  it  qualified,  and 
with  a  restricted  power  of  disposition.  The 
general  rule  of  law,  that  he  who  has  the  legal 
estate  can  convey  the  legal  estate,  was  modified 
in  his  case.  It  might  have  been  so  modified  by 
deed  at  common  law.  M'Williams  ▼.  Nisly,  2 
Serg.  &  Rawle,  513;  Burton  on  Real  Property, 
11,  note;  Doe  v.  Pearson,  fl  East,  178;  Perrin  v. 
Lyon,  9  East,  170.  The  private  acts  of  the 
Legislature,  whence  he  denved  his  right,  were 
laws  repealing  to  that  extent  the  general  law. 
McLaren  v.  Pennington,  1  Paige,  102;  Hibble- 
white  V.  M'Morine,  fl  Mees.  ft  Welsh.  200;  My- 
att  V.  St.  Helens  Co.  1  6.  ft  D.  663;  Earl  of 
Lincoln  v.  Arcedeckne,  1  Collyer,  98. 

There  is  now  a  general  law  in  New  York, 
that  a  convevance  by  a  trustee,  in  contraven- 
tion of  the  trust,  is  void.  1  Rev.  Stat.  730, 
sec  65.  This  is  but  an  extension  to  all  cases 
of  the  principle  established  for  this  case  by 
these  private  acts. 

Instances  of  restricted  powers  of  alienation, 
imposed  upon  the  fee,  are  not  uncommon.  The 
ease  of  Indian  lands  is  a  familiar  instance.  See, 
also.  Prince's  case,  8  Coke's  Rep.  1. 
515*]  *The  consent  of  the  Chancellor  was 
interposed  as  a  check  upon  Mr.  Clarke.  The 
first  act  did  not  prescribe  it  for  the  trustees  to 
be  appointed  by  the  Chancellor;  but  when,  by 
the  second  statute,  the  tenant  for  life  was  au- 
thorized to  act,  the  consent  of  the  Chancellor 
was  required,  for  the  protection  of  the  infant 
children. 

Third  Point.  Mr.  Clarke  was  also  disabled 
from  alienation,  ezeept  for  a  money  considera- 
tion. 

The  acts  give  no  authoritv  to  do  more  than 
to  sell  or  to  mortgage.  The  purpose  was  to 
raise  funds  for  investment. 

The  first  act  provides,  that  the  trustees  shall 
invest  the  "proceeds  in  any  public  stock  of  the 
United  States,  or  of  this  State,  or  bank  stock, 
or  shall  put  the  same  out  at  interest  on  real  se- 
curity."   Sec.  3  of  first  act. 

Section  fourth  of  the  same  act  provides,  thai 
the  "principal  sum  of  money  arising  from  the 
said  sales"  shall  be  held,  et^ 

Section  third  of  the  second  act  provides,  that 
the  Chancellor  shall  "direct  the  manner  in 
which  the  proceeds  of  such  sale,  or  so  much 
thereof  as  he  shall  think  proper,  shall  be  vested 
in  the  said  Thomas  B.  Clarke  as  trustee." 

The  third  act  is  still  more  explicit.  It  au- 
thorizes Mr.  Qarke,  under  the  order  before 
granted,  or  any  subsequent  one,  "either  to 
mortgage  or  to  sell  the  premises,  which  the 
Chanoeuor  has  nermitted,  or  hereafter  may  per- 
mit, him  to  sell,  as  trustee,  under  the  will  of  | 
It  Ii.  ed. 


Mary  Clarke,  and  to  apply  the  money,  as 
raised  by  mortgage  or  sale,  to  the  purposes  re- 
quired," etc. 

If  "to  sell  and  dispose  of"  included  every 
kind  of  alienation,  it  mcluded  a  mortgage,  and 
the  third  act  was  unnecessary. 

On  a  similar  expression  in  a  will,  the  Su- 

greme  Court  and  Court  of  Errors  of  New  York 
eld,  that  a  sale  must  be  for  cash,  or  something 
which  oould  be  invested.  Waldron  v.  McComb^ 
1  Hill,  111,  and  Bloomer  v.  Waldron,  3  Hill, 
361.  And  though  the  Court  of  Errors  reversed 
the  first  judgment,  they  did  not  impugn  the 
principle.    7  Hill,  335. 

So,  also,  in  the  case  of  Darling  v.  Rogers,  22 
Wend.  486,  it  was  held  by  the  Oourt  of  Errors, 
that  the  words  "to  sell"  did  not  include  the 
power  to  mortgage. 

Answer.  But  H  is  not  so  in  cases  where  for 
payment  of  debts;  then  may  mortgage.  5 
Johns.  43.  No  sale  in  fact,  yet  legal  title 
passed. 

Fourth  Point.  The  Chancellor's  order  of 
March,  1817,  did  not  authorize  any  c<mvey« 
ance,  and  least  of  all  a  conveyance  for  such  a 
consideration  as  this,  unless  it  were  approved 
by  a  master. 

The  language  is,  "Provided,  nevertheless, 
that  every  sale  and  'mortgage  and  con-  [*519 
veyance  in  satisfaction,  that  may  be  made  b^ 
the  said  Thomas  B.  Clarke,  in  virtue  hereof, 
shall  be  approved  by  one  of  the  masters  of  this 
court,  and  that  a  certificate  of  such  approval 
be  indorsed  upon  every  deed  or  mortgage  that 
may  be  made  in  the  premises." 

The  defendant  claims,  that  this  qualification 
applies  only  to  the  conveyance  in  satisfaction; 
the  plaintiffs,  that  it  applies  to  every  deed  or 
mortgage  that  might  be  made.  That  the  lat- 
ter is  the  true  construction  is  claimed,  be- 
cause— 

I.  The  statute  declared,  that  no  sale  of  any 
part  of  the  estate  should  be  made  without  the 
assent  of  the  Chancellor  to  such  sale,  who  was, 
at  the  time  of  giving  the  assent,  to  direct  the 
mode  in  which  the  proceeds,  or  so  much  as  he 
should  think  proper,  should  be  vested  in  Mr. 
Clarke,  as  trustee.  This  implied  that  Uie 
Chancellor's  consent  was  to  be  given  to  every 
sale.  h 

The  Chanoellor  delegated  the  power  to  a 
master  of  his  court.  Supposing  such  a  delega- 
tion lawful,  the  power  was  to  be  exercised  on 
every  sale.  To  restrict  it,  therefore,  to  a  con- 
veyance in  satisfaction,  is  not  only  to  pervert 
the  Chancellor's  order,  but  to  repeal  the  stat- 
ute. 

n.  The  language  of  the  order  itself  is  free 
from  ambiguity;  it  beins  thus:  "Provided, 
nevertheless,  that  every  sale  and  mortsage  and 
conveyance  in  satisfaction,  that  may  be  made 
bv  the  said  Thomas  B.  Clarke,  in  virtue  hereof, 
shall  be  approved,"  etc 

This  is  a  repetition  of  the  words  previously 
used  to  express,  (1)  a  sale  for  cash,  (2)  a  mort- 
gage for  cash,  and  (3)  a  conveyance  in  satisfac- 
tion. So,  in  the  last  part  of  the  sentence,  the 
words  are  repeated  with  added  emphasis.  The 
approval  is  to  be  indorsed  on  "everj  deed  or 
mortgage  that  may  be  made  in  the  premises.** 
It  does  not  seem  a  fair  interpretation  to  con- 
strue this  to  mean,  not  "every  deed  or  mort- 
gage that  may  be  made  in  the  premises,"  but  a 
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DArticuIar  kind  of  deed,  namely,  a  conveyance 
in  eatisfaction  of  an  antecedent  debt, 
in.  The  ruling  of  the  State  court  on  this 

E)int  was  made  with  great  hesitation.  Judge 
ronaon  gave  no  reasons  for  his  opinion.  It 
does  not  appear  to  have  been  discussed  at  the 
argument  in  the  Supreme  Court.  In  the  Court 
of  Errors,  the  Chancellor  said,  "Upon  this 
point,  I  concur,  though  with  much  hesitation;" 
in  the  conclusion,  that  the  restriction  was  only 
intended  to  apply  to  sales  and  conveyances  in 
satisfaction  of  debts.  20  Wend.  879.  He 
overlooked  altogether  the  word  "mortgage," 
twice  used  in  the  same  sentence.  Mr.  Ver- 
planck,  who  delivered  the  only  other  opinion, 
617*]  was  clear  that  the  restrictioB  ^applied 
to  sales  and  mortgages,  as  well  as  oonTeyances 
in  satisfaction.  20  Wend.  386,  887.  What 
were  the  opinions  of  the  remaining  members  of 
the  court  does  not  appear. 

But  the  opinions  of  the  courts  of  New  York 
do  not  bind  the  courts  of  the  United  States,  in 
the  construction  of  a  writing  like  this.  In  the 
case  of  a  will,  this  court  rejected  the  construc- 
tion given  by  the  courts  oi  MississippL  Lane 
T.  Vick,  3  How.  484. 

In  the  present  case,  however,  the  conveyance 
was  not  for  cash,  but  chiefly  in  payment  and 
satisfaction  of  a  debt,  and  therefore,  within  the 
decision  of  the  Supreme  Court  and  Court  of 
Errors  of  New  York,  it  should  have  been  ap- 
proved by  a  master. 

Not  having  been  so  approved,  it  was  void. 

Fifth  point.  So  far  as  the  order  sanctioned 
a  conveyance  for  any  other  than  a  money  con- 
sideration, it  was  unauthorized  by  the  acts,  and 
therefore  beyond  the  Chancellor's  jurisdiction. 
Consequently  it  gave  no  force  to  the  title. 

In  acting  under  these  private  statutes,  the 
Chancellor  exercised  a  special  and  limited  juris- 
diction, and  where  he  exceeded  his  jurisdiction 
his  acts  were  void.  The  proceeding  was  not 
by  suit  between  party  and  party,  where  an 
appeal  could  be  had  from  an  erroneous  deter- 
mination. 

C^ses  of  this  kind  are  numerous  in  the  books. 
In  New  York,  the  cases  upon  assessments  are 
familiar  instances.  Striker  v.  Kelley,  7  Hill,  0; 
Matter  of  Beekman  Street,  20  Johns.  271;  Mat- 
ter of  Third  Street,  6  Cow.  671. 

So  in  cases  of  partition.  Doming  v.  Corwin, 
11  Wend.  847. 

So  in  cases  of  bankruptcy,  jurisdiction  to 
grant  the  discharge  must  be  specially  shown. 
Beckett  v.  Andross,  5  Hill,  830;  Stephens  v.  Ely, 
8  Hill,  607. 

Other  cases  in  the  State  courts:  Yates  v. 
Lansing,  9  Johns.  431;  Borden  v.  Fitch,  15 
Johns.  141;  Bloom  v.  Burdick,  1  Hill,  130; 
Rogers  v.  Dill,  6  Hilt,  415;  Wickes  v.  Caulk,  5 
Harr.  &  Johns,  42;  Pringle  v.  Carter,  1  Hill, 
S.  C.  63.  See,  also,  Fisher  v.  Hamden,  1 
Paine,  65. 

In  the  English  courts:  Shelf ord  on  Lunatics, 
375;  Matter  of  Janaway,  7  Price,  690. 

"If  a  conveyance  were  made  by  an  infant, 
even  under  the  order  of  the  court,  it  would  not 
be  valid,  if  he  were  not  within  the  act  of 
Parliament.  These  things,  I  am  sorry  to  ob- 
serve, pass  too  often  sub  silentio."  By  the  Lord 
Chief  Baron,  in  The  King  v.  Inhabitants  of 
Waabbrook,  4  Bam.  at  Cress.  782. 
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There  are  many  oases  la  this  court  wU^ 
go  to  the  same  point.  Griffith  ▼.  Frader,  8 
Cranch,  9;  Thatcher  v.  Powell,  6  Wheaton,  119; 
*£lliot  V.  Peirsol,  1  Pet.  340;  Bank  of  [*518 
Hamilton  v.  Dudley's  Lessee,  2  Pet.  528;  Wil- 
cox V.  Jackson,  13  Pet.  498;  Shriver's  Lessee  ?. 
Lynn,  2  How.  43;  Lessee  of  Hickey  ▼.  Stewart, 
3  How.  750. 

In  this  case  the  "subject  matter"  over  which 
the  Chancellor  had  jurisdiction  by  these  private 
statutes  was  not  the  real  estate,  for  then  he 
might  have  authorized  its  alienation  by  another 
person  than  Mr.  Clarke;  nor  was  it  every  alien- 
ation by  him,  for  then  a  mortgage  or  an  ex* 
change  miffht  have  been  authorized  under  the 
first  act;  but  it  was  to  determine  whether  or 
not  the  circumstances  were  such  as  to  justifj 
his  assent  to  a  sale  or  mortgage  for  cash,  and 
upon  a  sale  or  mortgage  to  superintend  the 
application  of  the  proceeds,  mien  he  went 
bevond  this,  his  act  was  coram  non  judiee,  and 
void. 

There  are  two  fatal  errors  la  the  Chancellor'i 
order  of  the  17th  of  March  s 

1.  He  could  not  delegate  his  power  to  a 
master  at  all.  The  authority  was  personal,  and 
to  be  exercised  by  himself.  It  was  not  the  dis- 
cretion of  a  master,  but  the  discretion  of  the 
Chancellor,  that  was  trusted. 

2.  He  could  not  authorize  a  eonveyanee  fai 
satisfaction  of  Mr.  Clarke's  debta.  The  stat- 
utes gave  him  no  such  authority;  and  if  they 
had,  they  would  have  been  void,  for  the  Legis- 
lature had  not  power  to  appropriate  one  per- 
son's property  to  the  debts  of  another. 

And  even  if  it  were  held  that  the  Chancellor 
could  delegate  the  power  of  consenting,  and 
the  order  were  construed  to  allow  a  sale  with 
the  consent  of  a  master,  there  would  be  a 
further  and  insurmountable  objection  to  it; 
that  the  consent  of  the  Chancellor,  either  ih- 
rectly  or  through  a  master,  could  not  be  dis- 
pensed with,  according  to  the  letter  or  spirit  of 
the  statutes. 

The  Cliancollor  conferred  upon  Mr.  Clarke  no 
portion  of  his  authority;  that  came  directly 
from  the  statutes.  The  Chancellor  could  neither 
give  it  nor  enlarge  it.  The  lands,  if  they 
passed  at  all,  passed  by  force  of  the  stat- 
utes. The  Chancellor  had  no  power,  except  to 
dissent  from  the  sale;  to  interpose  his  veto.  He 
could  not  even  compel  Mr.  Clarke  to  act;  he 
could  only  say  when  he  should  not  act,  and  if 
he  acted,  what  should  be  done  with  the  pro- 
ceeds of  the  estate. 

Sixth  Point.  The  subsequent  conveyance  of 
a  part  of  the  property  to  a  purchaser,  for 
value,  and  without  notice  of  the  defect  in  the 
title,  did  not  make  the  title  valid,  as  against 
the  plaintiffs. 

This  is  so  upon  general  principles.  If  the 
conveyance  by  Mr.  Clarke  do  not  devest  the 
plaintiffs'  title,  the  subsequent  ^transfer  [*Slf 
did  not.  There  is  no  principle  of  law  whick 
would  make  De  Grasse  give  a  better  title  thu 
he  had. 

In  most  of  the  cases,  upon  defective  enen- 
tion  of  authority,  the  property  was  in  the 
hands  of  innocent  holders.  Wilson  v.  SewiH, 
1  Bl.  817;  Bloom  v.  Burrdick,  1  Hill,  130; 
Rogers  v.  Dill,  8  Hill,  416. 

There  is  no  room  here  for  an  estoppel  Tbt 
children   were  neither  parties    nor    privies  to 
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the  eonvejance  to  De  Grmase.  They  take  as 
devisees  under  the  will.  See  Roe  y.  York,  6 
Bast,  86;  Rozburghe  Feu  case,  2  Dow.  180. 

Mr.  John  Jay,  for  defendant! 

Defendant's  Points  on  the  Eighth  Questions 
stated  in  the  Certificate. 

L  The  acts  of  the  Legislature  stated  in  the 
ease  devested  the  estate  of  the  trustees  under 
the  will  of  Mary  Clarke,  and  vested  the  whole 
estate  in  fee  in  Thomas  B.  Clarke,  as  trustee  in 
their  place  and  stead. 

1.  To  determine  the  meaning  and  scope  of 
these  acts,  we  must  discover  what  were  then 
understood  to  be  the  interests  and  rights  of  the 
parties  to  be  affected  by  them;  and  for  this 
purpose  we  must  refer  to  the  iudicial  decisions 
which  governed  the  courts  and  the  Legislature 
at  the  time  of  their  enactment,  even  though 
these  decisions  have  been  departed  from  by 
later  judges;  for  it  would  be  contrary  to  the 
first  principles  of  law  and  justice  to  give  to 
long  subsequent  adjudications  a  retroactive  op- 
eration in  the  interpretation  of  ancient  stat- 
utes; and  such  a  course  would  lead  to  the  worst 
evils  of  ex  post  facto  legislation  in  regard  to 
vested  and  sacred  rights.  2  Inst.  292;  1  Kent's 
Com.  461 ;  Doe  v.  AUen,  8  Term  R.  504,  per  Ld. 
Kenyon. 

2.  The  trustees  under  the  will  took  the  legal 
estate  in  fee  in  the  premises  in  question.  This 
is  clear  from  the  language  of  the  devise,  and 
from  the  powers  given  to  them  to  lease  the 
premises  during  Clarke's  life,  and  to  convey  to 
the  parties  who  should  become  entitled  to  the 
same  on  his  decease. 

3.  The  children,  as  they  came  in  esse,  were 
then  supposed  to  take,  under  the  will  of  Mary 
Clarke  (according  to  the  uniform  ruling  of  all 
the  courts,  both  in  England  and  America,  at 
that  time,  and  for  a  lonff  time  previously),  not 
a  vested  remainder  in  roe,  liable  to  open  and 
let  in  after-bom  children,  and  subject  to  be 
defeated  by  their  death  during  Clarke's  life,  but 
simply  a  contingent  remainder  dependent  upon 
their  surviving  their  father,  and  that  remainder 
620*]  (excepting  so  far  as  *their  interest  in 
the  premises  was  enlarged  by  the  acts  of  the 
Legislature  passed  with  Clarke's  assent)  was 
then  regarded  as  amounting,  during  their 
father's  life,  to  a  mere  presumptive  title,  a 
naked  possibility,  uncoupled  with  any  imme- 
diate beneficial  interest.  Denn,  ex  dem.  Rad- 
cliffe  v.  Bagshaw,  6  Term  R.  512,  in  the  King's 
Bench,  per  Lord  Kenyon,  and  all  the  judges, 
in  the  year  1796;  Doe  v.  Scudamore,  2  Bos.  St 
Pull.  289,  per  Lord  Eldon,  Ch.  J.,  and  Heath, 
Crooke,  and  Chambre,  J.  J.,  in  1800;  Roe  v. 
Briffgs,  16  East,  406,  per  Ld.  Ch.  J.  EUenbor- 
ou^,  in  1802 — "That  no  case  had  been  shown 
where  an  estate  depending  on  such  a  contin- 
gency had  ever  been  held  vested;"  Doe  v.  Pro- 
vost, 4  Johns.  61,  in  1809,  per  Justice  Van 
Ness;  Kent,  Ch.  J.,  and  Thompson  and  Yatos, 
J.  J.,  concurring.  See  this  case  commented 
upon  and  sustained  in  Hawley  v.  James,  10 
Wend.  242  et  seq.;  Dimwoodie  v^  Reed,  3  Serg. 
&  Rawle,  435,  in  1817,  per  Tilghman,  Ch.  J., 
and  Gibson,  J.  See  remarks  of  Savage,  Cb. 
J.,  in  Coster  v.  Lorrillard,  14  Wend.  311,  on 
the  question  of  remainders  dependent  on  sur- 
vivorship, showing  the  conflicting  dennitions 
of  the  statute  and  common  law,  and  thus  ac- 
12  Ii.  ed. 


counting  for  the  discrepancy  between  the 
former  and  the  later  decisions.  See  note,  4 
Kent's  Com.  261,  on  the  case  of  Jackson  v. 
Waldron,  18  Wend.  178,  aflOrming  the  judg- 
ment of  the  Supreme  Court  in  Pelletrau  y. 
Jackson,  11  Wend.  121,  per  Nelson,  J.  2 
Blackstone's  Com.  170;  Feame  on  Contingent 
Remainders  and  Executory  Devises;  Preston 
on  Abstracts,  21;  Cruise,  title  16,  Remainder, 
ch.  1,  sees.  10  to  27;  Jickling's  Analogy  of 
Leeal  and  Equitable  Estates;  Dixon  et  ux.  v. 
Pickett,  10  Pick.  517;  Blanchard  v.  Brooks,  12 
Pick.  47,  per  Shaw,  Ch.  J.,  pp.  63  and  64; 
Davis  v.  Norton,  P.  Wms.  392;  Ihiflleld  v.  Duf- 
fleld,  3  Bligh.  N.  S.  260,  329,  365,  per  Best, 
Ch.  J.,  on  character  of  a  contingent  estate; 
Jackson  v.  Waldron,  13  Wend.  214  et  seq.,  per 
Tracey,  Senator. 

4.  Thomas  B.  Qarke,  under  the  will,  took 
an  equitable  life  estate,  and  after  the  transfer 
to  him,  by  the  act  of  the  Legislature,  of  the 
contingent  estate  of  Clement  C.  Moore,  the 
whole  estete  in  remainder  was  alternate  be- 
tween Clarke  and  his  children,  dependent  upon 
the  like  contingency  of  survivorship. 

5.  In  whatever  light  the  estate  of  the  chil- 
dren be  regarded,  the  interest  of  Clarke  in  the 

firemises  in  question  was  larger  than  theirs;  for 
he  life  estete  was  absolutely  his,  and  the  re- 
mainder was  limited  on  the  same  condition  to 
each,  to  wit,  survivorship;  and  as  the  case 
shows  that  one  moiety  of  the  devised  premises 
was  carefully  reserved  by  the  acts  of  the  Legis- 
lature and  the  orders  of  the  Court  of  Chancery, 
for  the  benefit  of  the  children,  it  is  clear  that, 
in  addition  to  the  benefit  they  ^derived  [*521 
from  the  other  moiety,  which  was  partly  dis- 
posed of,  they  have  received  a  larger  share  of 
the  estete  than  they  would  have  ^en  entitled 
to,  had  an  equiteble  division  of  their  relative  in- 
tereste  been  made  between  them  and  their 
father  when  the  acte  and  orders  were  passed 
and  made. 

6.  The  acts  having  been  adjudged  constitu- 
tional and  valid,  the  only  question  here  is  as  to 
their  meaning;  and  since  they  were  remedial 
stetutes,  they  are  to  receive  an  equitable  iiitcr- 
pretetion,  by  which  the  letter  of  the  act  is 
sometimes  enlarged  and  sometimes  restrained, 
so  as  more  effectually  to  meet  the  beneficial  end 
in  view,  and  to  prevent  a  failure  of  the  remedy. 
The  intention  of  the  Legislature  is  to  bo  de- 
duced from  a  view  of  the  whole,  and  the  renl 
intention  is  to  prevail  even  over  the  literal 
sense  of  the  words.  Dwarris  on  Statuten;  1 
Kent's  Com.  461;  Cochran  v.  Van  Surlay,  20 
Wend.  365,  per  Bronson,  J. 

7.  The  first  act  of  the  Legislature,  April  1, 
1814,  discharging  the  trustees  under  the  will 
and  providing  for  the  appointment  of  now  trus- 
tees by  the  Court  of  Chancery  in  their  place 
and  stead,  and  directing  that  such  new  trustees 
may  lease  all  or  any  part  of  the  land  for  a  term 
not  exceeding  twenty -one  years,  and  may  sell 
or  dispose  of  a  moiety  in  their  diHcretion.  and 
declaring  that  they  shall  be  decreed  and  ad- 
jud(<ed  trustees  under  the  will,  in  like  manner 
as  if  they  had  been  named  therein,  clearly  <le- 
vrsted  the  trustees  under  the  will  of  their  legal 
estate  in  the  land. 

The  trustees  had  no  beneficial  interests.  They 
were  liable  to  l)e  removed  by  the  Court  of 
Cliancery.  There  was  nothing  in  their  appoirt- 
ment  under  the  will,  and  their  acceptance  of  tlu 
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tnist,  whicb  e«D  b«  eoiutrued  u  a  contract,  of 
which  their  removal  waa  an  unconetHtittonal 
Tiolation;  for  the  reaaon,  among  othsri,  that 
the  Conatitution  protecta  only  euch  eontraeta 
and  vested  righta  aa  are  beneficial,  and  not 
Bnch  a*  are  merely  oneroua;  and  In  this  eaae 
the  objection  could  only  be  taken  by  the  tmi- 


cbnnge  of  truatees,  being  avowedly  for  the 
eflt  of  the  children,  waa  within  the  cleareat 
parental  authority  of  th«  Legialatnre.  Cniiae, 
title  Private  aeU;  Townley  t.  GibaoD,  8  Tarm 
Bep.  TOl. 

8.  The  firat  act  not  only  deveated  the  tma- 
tees  of  their  eetate,  but  provided  for  its  trantfei 
without  diminution  to  new  trueteea,  to  be  ap- 
pointed by  the  Chancellor.  The  (econd  act, 
of  March  24,  1816,  in  the  absence  of  luch  ap- 
pointment, created  Clarke  the  new  trustee, 
clothed  him  with  alt  the  powers  (pecifled  in  tb« 
former  act,  and,  with  abundant  care  l«at  any- 
thing should  be  omitted,  autboriied  him  to 
ftl2*]  execute  and  perform  'every  act,  mat- 
ter, and  thing  in  relation  to  the  real  estate,  in 
like  manner  and  with  the  like  effect  that  trua- 
tees under  the  former  act  might  have  doDC; 
and  made  him,  in  like  manner,  reaponiible  to 
the  Chancellor  for  bia  faithful  "management 
of  the  estate  thereby  vested  in  Thomaa  B. 
Clarke."  The  "estate"  here  spoken  of  could 
only  have  been  the  land,  as  there  were  then  nc 
proceeds  for  investment-  And  the  third  act, 
passed  March  29,  1816,  again  distinctly  reeog- 
niaed  him  "as  truitee  under  the  will  of  Mary 
Clarke."  He  could  not  have  been  the  trustee 
for  himself;  but  that  trust  had  merged  in  the 
legal  estate;  he  was  therefore  trustee  only  ol 
the  remainder. 

g.  The  acts  cannot  be  {»ir\j  construed  ai 
conferring  upon  Clarke  only  a  power  in  trust; 
for,  apart  from  the  express  recognition  of  tun 
by  the  second  act,  aa  vested  with  the  estate,  the 
intention  to  vest  It  in   him  may   be   collected 


that  the  legal  estate  was  i 
the  original  trustees,  after  they  were  "dis- 
charged from  the  said  trust,"  is  not  only  un- 
reasonable, but  utterly  irreconcilable  with  th< 
exercise  by  Clarke  of  the  rights  and  duties  con- 
ferred and  imposed  upon  him— such  aa  tht 
teasing  all  or  any  part  of  the  land  (sec.  B,  Acl 
of  April  1,  IBH),  receiving  the  rents  and  pro Qts 
and  doing  other  acts  requiring  and  implying 
the  possEBsion  of  a  legal  estate.  Goodriglit,  on 
dem.  Revell  and  others,  v.  Parker  and  others,  I 
Maule  ft  Selw.  802;  Doe,  on  dem.  OJIlard,  v 
Gillard,  B  Bam.  &  Aid.  TBS;  Doe,  on  dem 
Breezley,  t,  Woodhouse  and  others,  4  Term  Bep 
S». 

The  words  "authorize  and  empower,"  in  the 
act,  cannot  have  the  effect  of  turning  this  intc 
a  mere  power.  Hiey  aimply  declare  the  trusti 
for  which  Clarke  was  already  appointed,  and 
for  the  execution  of  which  he  was  vested  with 
the  estate.  Brown  v.  Higga,  G  Vei.  B06,  per  Ld 
Kenyon. 

10.  It  has  been  judicially  held,  in  New  York 
that  the  acts  did  vest  the  legal  estate  in  Clarke 
as  trustee.  Per  Walworth,  Ch.,  in  Clarke  v 
Van  Surlay,  20  Wend.  377. 

And  this  court  will,  in  accordance  with  Iheii 
general  practice,  follow  the  ruling  of  the  Statt 
tribunals.    Swift  t.  Tjvm,  U  PoUxa,  19. 
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TL  The  authority  given  by  tbe  said  aett  to 
e  trustee  to  sell,  was  not  a  special  power  to 
strictly  pursued,  but  he  was  vested  with  the 
solute  power  of  alienation,  subject  only  tore- 
amination  and  account  in  equity. 

1.  By  the  Act  of  April  1,  18U,  the  broadest 
wers  oif  Bale  were  eonferrod  on  the  tnisteea 
erein  provided  for.  By  sec.  8  of  the  Act  of 
arch  24,  IBIS,  the  same  powers  were  eon- 
rred  on  Garke  in  express  terms.  Be  wss  su- 
oriied  and  empowered  *to  execute  and  [*&ll 
rfonn  every  act,  matter,  and  thing  in  rela- 
m  to  the  real  eatate,  in  lika  manner  and  with 
:e  effect  that  trustees  under  the  former  act 
ight  have  done. 

2.  This  language  is  only  conaistent  with  the 
pposition,  that  Garke  held  the  trust  estate  in 
B  under  the  will.  It  is  irreconcilable  with 
e  supposition  that  he  was  acting  under  t 
edal  power,  to  be  strictly  pursued. 

3.  The  doctrine  of  naked  jiower*  Is  odlovt, 
often  leading  to  grievoua  injustice;  and  tbs 

urt  will  not  so  construe  the  set.  If  It  will 
ar  any  other  construction.  4  Term  Rt- 
rta;  1  Esnt's  Com.  461. 

4.  The  further  provision  of  the  set  direeUsi 
e  annual  accounting  before  the  Chancellor, 
at  the  Chancellor  ndght  see  that  Oarke  had 
ily  performed  the  trust  reposed  In  lum,  was 
raonal  to  Clarke,  and  dia  not  abridge  the 
I  wen  conferred  upon  him  as  trustee. 

m.  and  IV.  The  orders  set  forth  In  th» 
se  mode  by  the  Chancellor  are  to  be  regarded 

the  acta  of  the  Court  of  Chancery  of  the 
ate  of  New  York,  and  not  as  the  doings  of 
I  officer  under  a  special  authority. 
The  Chancellor,  in  a  court  of  law,  must  bs 
sumed  to  have  had  competent  authorltv, 
ider  the  acts,  for  every  order  which  he  made 

the  matter,  whether  such  order  allowed  a 
le  for  any  other  oonaideration  than  cash  paid 

1.  That  the  assent  and  direction  of  the 
lancellor  in  this  esse,  required  and  glvn 
ider  the  acts,  waa  a  judicial  proceeding,  not 

be  assailed  collaterally  in  a  court  of  law, 
IS  held  in  the  courta  of  New  York  br  Ur. 
istice  Cowen,  Clarke  v.  Von  Surlay,  16  Wead. 
7;  Chancellor  Walworth,  in  Cochran  t.  Vaa 
irlay,  20  Wend.  378;  Mr.  Senator  Verplaack, 
id.  384. 

2.  The  aoeountability  of  Clarke  ta  the  Oiaa. 
Uor  was  a  continuance  of  the  aecountahiUQ 
Mch  reated  upon  the  trustees  under  the  win, 
id  which  woe  expressly  intended  by  the  Brst 
t  of  the  Legislature  (sec.  0)  to  rest  upon  Uieii 
cceseors,  and  which  properly  belon^^d  to  his 
«ition  as  trustee.  2  Story,  Eq.  Jur.  sees. 
0,  974,  B78;   S  Fonb.  36,  note;    3   Vea.  Jns. 

3.  The  presumption  of  the  acta  of  the  Clisa- 
llor  being  judicial,  even  if  no  reference  U 
e  Court  of  Chancery  had  been  made  in  tta 
rmer  act,  would  result  from  th«  appointmeat 

a  judicial  officer  having  excluaive  juriadie- 
)n  over  matters  of  tniat  and  the  eatate*  of  ii- 
nts;  and  the  fact  that  the  rights  of  Clarke, 
life  tenant  and  contingent  remai  ndeniaa, 
id  the  rights  of  the  children  in  the  proceedi 
sales  and  in  the  proflts,  required  judicial  sd- 
stment,  not  according  to  the  technical  isd 
[binding  rules  of  the  common  law,  but  at  tk 
liaii4s  of  the  yrssidiny  'offiow  of  the  [*s)l 


law                                               WnxuMKUi  R  QX.  T.  Beer.  M 

HTg^i  Court  of  Equity,  h*Tlng  avthoritj  to  take  Ujr,  IS  Wsnil.  MT;  per  Walirorth,  Oh.,  In  Ooeli- 

B   wider  ruige,  aa  the  interest  of   the  partie*  ran  r.  Vui  BurUy,  20  Wend.  378,  STB. 

might    require.      FiBher    v.    Fields,    10   Johns.  Vn.  The    fact    that   Cluke    had    pravlouslr 

DOS,  per  Kent,  Cb.;  Z  Story,  Eq.  Jur.  sec.  331.  mortgaged  the  premiiea  in  fee  to  Henry  Sim- 

4.  The  contemporaneoui  action,  iinJer  th«  mong,  did  not  at  all  eSect  his  oompeteat  au- 
aets,  by  the  Chancellor,  was  judicial,  and  not  thority  to  sell  and  convey  the  same  to  Ds 
ministerial,  and  that  action  is  evidence  of  the  Oraase. 

true  construction  of  the  sets.    The  Act  of  IBlfl  The  power  given  to  Oarke  aa  truataa  was 

refers  to  the  proceedings  already   had  by  the  not  one  which  called  only  for  a  single  axeon- 

CSiancellor,  and  adopts  them,  and  thus  sivsa  a  tion.     The   words   "either"   and   "or^  an   not 

legislative  exposition  of  the  prior  act,  ihowina  alternative,  but  distributive,  and  the  beneficial 

them  to  have  been  judicial;  and  being  judicial,  intent  of  the  act  not  having  been  satisfied  by 

they  cannot  be  impeaclied  collaterally.  the  execution  of  tha  mortgage,  the  power  to 

5.  That  the  Oianceilor  regarded  his  acta  as  sell  survived.  Onervd  v.  Hardman,  B  Vea.  TK. 
the  acts,  not  of  an  individual,  but  of  the  High  Vm.  If  it  be  aasumed  (which  is  hardly  poa- 
Court  of  Chancery,  and  that  he  regarded  that  sible),  that  Clarke  had  only  a  naked  power, 
court  as  having  exclusive  jurisdiction  In  the  that  the  niles  fixed  by  the  Chancellor  wer* 
future  of  all  matters  connected  with  the  sales  conditions  to  its  exercise,  and  that  the  looM 
and  mortgages,  is  clear  from  the  repeated  per-  and  random  reoollectiona  of  the  witness  whs 
mission  given  in  the  successive  orders  to  "all  testified  touching  the  consideration  of  the  deed 
parties  interested,  or  to  become  interested,  in  to  De  Grasse  were  admissible,  and  sufficient 
the  premises,  to  apply  to  the  court  at  any  time  evidence  on  that  point,  still  the  title  of  a  bona 
or  times  thereafter,  for  further  orders  or  di-  Hde  purchaser,  without  notice,  cannot  be  quea- 
rections."  tioned  in  a  court  of  law,  for  the  want  of  the 

6.  Of  that  permission  the  plaintiffs  should  master'a  certificate  required  to  conveyancea  In 
have  availed  themselves,  If  Clarke  had  in  any-  satisfaction,  for  the  reason  that  the  deed  on  Its 
thing  abused  his  powers,  to  enforce  the  trust  face  was  a  deed  for  cash,  executed  in  legal 
and  recover  the  purchase  money,  instead  of  conformity  to  the  power,  and  the  remedy  of  the 
seeking  to  review  the  orders  of  a  court  of  plafntilT  is  in  equity,  where  the  payment  of  the 
chancery  In  ejectment  suits  at  common  law.  purchase  money  might  be  enforced.  8ugden 
Milford's  Pleadings,  133;  2  Story,  Eq.  Jur.  an  Powers,  cb.  II,  sees.  1  and  E;  Wood  v. 
sec.  112Ti  2  Madd.  Ch.  12S;  PotUr  v.  Gardner,  Jackson,  8  Wend.  32;  Anderson  v.  Roberta,  10 
12  Wheaton,  49S,  per  Marshall,  Ch.  J.  Johns.;   Jackson  r.  Terry,   IS  Johns.  471,   per 

V.  and  VI.  The  deed  executed  by  Clarke  to  Thompson,  Ch.  J.;  Aator  r.  Wells,  4  Wheaton, 

De   Grasse,   for   the    premises   In   qnestlon,   Is  187;  Bean  v.  Smith,  2  Uason,  278;  Fletcher  v. 

valid,  even  if  it  were  given  for  a  consideration  Peck,    6   Cranch,    141 ;    Jackson    v.   Btmy,   18 

other  than  cash  paid  on  the  purchase  (of  which  Johns.   IH;   Jackson   v.  Van  Dolsen,  0  Johns, 

there  is  no  proper  evidence),  and  without  hav-  43;   n«nklln  v.  Osgood,  14  Johns.  I^T. 
a  certificate  indorsed  thereon,  that  it  was 


■q>proved  by  a  master  in  chancery,  supposing       Further  Points  In  Pkvor  of  the  Defendant. 
Clarke  to  have  taken  only  a  power  in  trust. 

.  Under  the  acts  of  the  Legislature  Clarke       L  By  the  Act  of  March  24,  181G,  it  was  pro- 


had  authority  to  sell  and  dispose  of  the  land,  vided  that  Clarke  should  account  annually  to 

in  such  manner,  and  upon   such  terms,  as  he  the  Chancellor,  or  to  such  person  as  he  might 

might  deem  best  for  the  interest  of  the  several  appoint,   for  th«  principal   of   the   proceeds  of 

parties.       The   Chancellor   had    full    authority  each  sale  'made  by  him,  and  if  on  such  [*ftl* 

under  the  acts  to  assent  to  a  sale  in  satiifac-  return,  or  at  any  other  time,  and  in  any  other 

tion,  if  Clarke  thought  such  a  disposition  of  the  manner,   the  Chancellor  should   be   of   opinion 

land  expedient,  the  terms  being  altoKether  In  that  Clarke  had  not  duly  performed  the  truat 

Clarke's  discretion,  and  that  assent  b«ng  Judi-  by  that  act  reposed  in  him,  he  was  authorised 

dally  given  is  not  to  be  questioned.  to  remove  Clarice  from  his  said  truat,  and  ap- 

The  rules  fixed  by  the  Chancellor  for  Clarke's  point  another  In  his  stead, 
guidance,  in  regard  to  the  valuation,  and  ap-  There  is  no  proof  In  the  ease  that  tha  Qkaa- 
proval,  and  certificate  of  a  master,  is  certain  cellor  ever  removed  Clarke,  as  he  was  bound 
cases,  were  merely  directory  to  the  trustee,  and  to  do,  if  he  thought  he  had  not  duly  performed 
not  cDnditions  precedent  to  the  validity  of  the  bis  trust,  or  that  the  Chancellor  ever  disap- 
sale,  and  no  omission  can  invalidate  the  eser-  proved  of  the  sale  to  De  Grasse,  or  of  the  con- 
BSS']  else  of  Clarke's  power  given  by  'the  sideration  thereof.  On  the  contrary,  it  appeara 
act,  nor  of  the  deed  to  De  Grasse  given  under  from  the  offers  of  evidence  made  by  the  plain- 
it.  Mineuse  ».  Cox,  B  Johns.  Ch.  447,  per  *'*«.  tbtt  on  ths  31st  of  March,  1836,  Clarke 
Kent,  Chancellor,  in  a  closely  analogous  ease.  ""  '«"  «t«>g  as  trustee  and  making  sa,lea, 

2.      But    the   legal    estate   being   necessarily  ff^."''  i^"''"*'^'  "  "^^  '=«»'  prfiumption, 

vested  in  Clarke,  as  already   sho^,  the  deed  '»^»  *''%^''?:?"'^  _"Pprov«i  of   this  con v«. 

to   De   Grasse  conveyed  a   tiUe   absolute  in   a  t?ri,.  3lL^n™S^    *h™  rf   P""*^  J'    »«■ 

.   <             I.  .L       .1.         „ji.-  _       I   .1.  nad  ne  disapproved  of  them,  Clarke  would  have 

^r^*..."^  '*^/""P''*l  r*"*  "  "S*-  J^'  he  was,  at  the  instigation  of  the  SiUdren,  at  i 

plaintiffs  are  estopped  at  law,  though  not  In  g^^er  period. 

•quity,  from  impugning  a  deed  duly  executed  The   Chancellor  had   been  by   the   act,   "vlr- 

by  the  tnwtee,  and  their  remedy  for  any  sup-  tually  made  the  trustee  of  the  property"  {per 

posed   fraud  or   breach   of   trust   is   in   equity  Jones,   Ch.,   in   Sinclair   v.   Jackson,   8   Cowen, 

alone.      Taylor    v.    King.   6   Munf.    383,    per  M8,  quoted  and  approved  by  Verplanck,  8en- 

Roane,  J.;  per  Cowen,  J.,  in  Clai-ke  T.  Van  Sur-  ator,   in    Cochran    v.    Van    Surlay,    20    Wend. 

II  I>.  eO.  It93 


SUPBKMS  GOXTBT  OF  TBM  UHTTED  STA 


im 


887),  and  the  care  and  exactness  exhibited  in 
the  orders  contained  in  the  case  forbid  the  im- 
putation of  carelessness  or  neglect  in  his  fulfill- 
ment of  the  important  duties  especially  imposed 
upon  him  by  the  Legislature.  He  must  be  pre- 
sumed to  have  done  his  duty  intelligently,  dil- 
igently, and  faithfully,  and  that  presumption 
which  forbids  the  supposition  that  the  premises 
in  dispute  were  disposed  of  fraudulently  or  im- 
properly is  to  govern  in  this  court  until  over- 
thrown by  positive  proof  to  the  contrary.  Best 
on  Presumption  of  law,  83,  and  cases  cited; 
Co.  Utt.  103  and  232,  b;  Dig.  lib.  60,  title  17; 
Sutton  ▼.  Johnstone,  1  Term  Rep.  603;  Cowen 
ft  Hill's  notes  to  Phillips  on  Bvid.  206,  et  seq. 

IL  The  conveyance  to  De  Qrasse  was  made 
29  March,  1922;  this  suit  was  commenced  in 
1846.  Although  the  marriage  of  Mrs.  William- 
son, in  1827,  before  the  completion  of  her 
infancy,  has  saved  her  from  being  barred  by 
the  statutes  of  limitation,  the  singular  and  un- 
explained want  of  diligence  and  vigilance  on 
the  part  of  the  plaintiffs  in  seeking  to  enforce 
their  claims,  if  any  they  had,  to  these  premises, 
until  after  the  lapse  of  so  many  years  of  ac- 
quiescence and  delay,  and  when  the  true  state 
of  the  transaction  has  been  forsotten,  or  be- 
come incapable  of  explanation,  do  not  entitle 
them  to  the  favorable  consideration  of  the 
court;  for  they  have  slept  uj^n  their  rights, 
and  have  thereby  created  a  difficulty  and  im- 
posed a  hardship,  misleading  innocent  parties 
527*]  by  their  silence.  2  Ball  *&  Beat.  433; 
.  Uawley  t.  Oamer,  4  Oowen,  483,  per  Wal- 
worth, Gh.;  Broadhurst  v.  Balguy,  1  Younge 
&  Col.  N.  R.  16,  28  to  32;  2  Story's  Equity, 
sees.  1284,  1520,  and  cases  quoted  in  note  c; 
Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  354,  per 
Livingston,  Ch.;  Higginbotham  v.  Burnet  et  al. 
3  Johns.  Ch.  184,  per  Kent,  Ch.;  Roberts  v. 
Tunstall,  4  Hare's  Ch.  R.  263,  per  Wigram, 
V.  Ch. 

in.  The  length  of  time  which  haa  elapsed 
since  the  convevance  to  De  Grasse,  coupled  with 
the  fact  that  this  very  deed  has  been  sustained 
by  the  court  of  last  resort  in  the  State  of  New 
York,  after  prolonged  litigation,  will  incline 
this  court  to  give  to  the  acts  of  the  Legislature 
and  the  order  of  the  Chancellor,  in  questions  of 
doubt,  the  most  favorable  interpretation  for  the 
maintenance  of  the  title,  and  the  protection  of 
the  rights  of  bona  fide  purchasers  and  incum- 
brancers. The  best  interests  of  society  demand 
that  causes  of  action  should  not  be  deferred  an 
unreasonable  time,  and  this  remark  is  peculiar- 
ly applicable  to  suits  in  ejectment,  since  noth- 
ing so  much  retards  the  growth  and  prosperity 
of  the  country  as  the  insecurity  of  titles.  Per 
McLean,  J.,  Lewis  ▼.  Marshall,  6  Peters,  470; 
Per  Marshall,  Ch.  J.,  in  Bell  t.  Morrison,  1 
Peters,  S.  C.  360. 

Mr.  Wood,  for  defendant: 

I.  The  three  trustees  under  the  will  of  Mary 
Clarke  took  the  legal  estate  in  fee,  in  the  prem- 
ises in  question,  m  part.  Thomas  B.  Clarke 
took  an  equitable  estate  in  said  premises  during 
his  life;  and  his  children  took  an  equitable  es- 
tate in  remainder  in  fee;  and  Clement  C.  Moore 
took  an  alternate  equitable  remainder  in  fee,  in 
ease  of  failure  of  the  issue  of  said  Thomas 
B.  Clarke. 

IL  Assuming  Clarke  to  take  a  life  estate  with 
a  limitation  in  remainder  to  his  issue,  such  lim- 
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itations  of  remainders  In  tlM  alteraatiTe  ars 
lawful  and  valid.  Luddington  t.  Kime,  1  LI 
Raym.  203. 

UL  The  legal  estate  of  the  trustees  was  not 
executed  by  the  statute  of  uses,  by  transferring 
it  to  the  parties  entitled  to  the  equitable  es- 
tates and  interest  in  fee. 

An  important  act  on  the  part  of  the  trustees 
was  reauired  to  be  done,  viz.,  the  oonveyanee 
to  the  children  in  fee  after  the  death  of  Thomai 
B.  Clarke,  or  in  the  alternative  to  Clement  C 
Moore.  The  trust  was  therefore  active,  and 
not  executed  by  the  statute.  Mott  v.  Buxton, 
7  Ves.  Jun.  201;  Leonard  v.  Sussex,  2  Vera. 
526. 

IV.  The  legal  estate  in  the  hands  of  the  trust- 
ees involved  *the  power  to  lease,  such  [*6a8 
power  being  necessary  for  the  production  of 
rents  and  profits  of  city  property.  Attome/- 
General  v.  Owen,  10  Ves.  660. 

V.  By  the  Act  of  1816,  the  leaA  estace  ia 
the  three  trustees  named  in  the  will  was  trsas- 
f erred  to  Thomas  B.  Clarke  in  trust. 

1st.  The  language  of  the  aet  shows  an  inten- 
tion to  transfer  it,  and  not  to  oonfer  upon  him 
a  mere  power  in  trust. 

2d.  It  IS  not  necessary  that  words  of  grut 
should  be  found  in  the  act.  The  intention  to 
vest  him  with  the  legal  estate  may  be  eoUseted 
from  the  context.  Euchelah  v.  Welsh,  3  Hawb, 
etc.,  166.  It  is  unreasonable  to  suppose  the 
legal  estate  was  meant  to  be  left  in  the  origi- 
nal trustees  under  the  will,  after  thev  were 
stripped  of  the  trust,  and  when  they  had  lo 
beneficial  interests. 

3d.  Under  the  second  section  of  said  act,  sll 
the  rights  and  duties  are  conferred  upon  him 
which  would  have  devolved  upon  the  trustees 
under  the  Act  of  1814,  bv  the  fifth  section  of 
which  they  were  to  lease  from  time  to  time,  re- 
ceive rents  and  profits,  and  do  other  acts  re- 
quiring a  legal  estate. 

4th.  A  legal  estate  in  trust  may  be  implied 
even  in  private  instruments,  when  the  acts  to 
be  done  are  such  as  to  render  it  proper  and  es- 
sential that  the  trustees  should  have  the  legil 
estate,  and  not  a  mere  trust  power.  Griffiths 
V.  Smith,  Moore,  753;  Goodright  ▼.  Paricer,  1 
Maule  St  Selw.  602;  Doe  v.  Cundall,  9  Esurt, 
400;  Doe  v.  Gillard,  6  Bam.  ft  Aid.  786;  An- 
thony V.  Rees,  2  Cromp.  &  Jerv.  76;  Garter  ?. 
Bamardiston,  I  P.  Wms.  605;  Thong  v.  Bed- 
ford, 1  Bro.  a  C.  313;  Striker  T.  liotC  2  Pain, 
380;  Brewster  v.  Paterson,  Court  of  Appeu, 
S.  P.,  on  this  same  will,  in  M.  6;  Doe,  ex  dem. 
Breezeley  v.  Woodhouse,  4  Term.  Rqp.  89;  Oatei 
V.  Cooke,  3  Burr.  1686. 

VI.  The  act  devesting  the  trustees  under  the 
will  of  the  legal  estate  in  trust  was  not  uncon- 
stitutional. 

1st.  They  had  no  beneficial  intereata.  Their 
functions  were  under  the  control  of  equity; 
they  were  liable  at  any  time  to  be  removed  hj 
the  Chancellor.  Livingston  v.  Moore,  7  Peten, 
469;  Wilkinson  v.  Leland,  2  Peters,  267,  660. 

2d.  The  Constitution  protects  only  such  con- 
tracts and  vested  rights  as  are  benddal  to  thi 
party,  not  such  as  are  merely  onerous. 

3d.  The  objection  could  only  be  taken  bj  the 
trustees  themselves,  and  they  assented  to  the 
acts  displacing  their  estate  and  their  functiosi 
2  Peters,  411,  413;  Watson  ▼.  Mercer,  8  Ih  88; 
Sinclair  t.  Jackson,  8  Cow.  643;  Currie's  id- 
Howard  8. 
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m*n  T.  Ifutual  Ins.  Co.  4  Hen.  ft  Mun.  815; 
Oochran  ▼.  Van  Surlaj,  20  Wend.  887.  This  laet 
890*]  mentioned  case  Is  conelusiye  *of  the 
wliole  question,  being  the  decision  of  the  high- 
est court  of  the  State  on  a  local  law. 

Vn.  The  sale  and  conveyance  hj  Thomas  B. 
Clarke  (he  haying  the  legal  estate),  though  he 
may  have  depart  from  his  trusty  was  valid 
to  pass  the  legal  title,  and  the  remedy  for  any 
supposed  breach  of  trust  is  in  equity  only,  not 
in  these  suits  at  law.  1  Sugden  on  Powers, 
eh.  11,  sees.  1,  2;  Jackson  v.  Van  Dalssen,  6 
Johns.  48. 

vnL  Assuming  that  Thomas  B.  Clarke 
takes  only  a  power  in  trust,  his  conveyance 
is  valid. 

1st.  The  assent  and  direction  of  the  Chancel- 
lor, required  under  the  act,  is  a  judicial  pro- 
ceeding. 

2d.  The  presumption  of  its  being  judicial 
results  from  the  fact  of  its  being  conferred 
upon  a  high  judicial  officer,  and  the  rights  of 
Qarke  as  ufe  tenant  and  contingent  remainder- 
man, and  the  rights  of  the  children  in  the  pro- 
ceeds of  sales,  and  in  the  profits,  required  judi- 
cial adjustment. 

8d.  The  contemporaneous  action  under  it, 
by  the  Chancellor,  was  judicial,  and  not  minis- 
teriaL 

4tli.  Such  contemporaneous  action  la  evidence 
of  the  true  construction  of  the  act. 

6th.  The  Act  of  1818  refers  to  these  judicial 
proceedings,  adopts  them,  and  thus  gives  a 
legislative  exposition  of  the  ppor  act,  show- 
ing these  proceedings  of  the  Chancellor  to  be 
Judicial. 

6th.  Being  judicial,  the  orders  of  the  Chan- 
cellor are  mial  and  conclusive,  and  cannot  be 
Impeached  collaterally,  though  the  proceeding 
Is  of  a  summary  character.  Moody  v.  Thur- 
ston, Strange,  481;  1  Douglas,  407;  1  Harg. 
Law  Tracts,  448;  4  Greenleaf,  831;  Henshaw  v. 
Pleasance,  2  Bl.  R.  1174,  note  showing  the  de- 
cision overruled;  Doe  v.  Brown,  8  East,  16; 
Orignon's  Lessee,  2  Howard,  810. 

If  jurisdiction,  by  irre^lar  proceeding,  final 
but  on  appeal.  If  no  jurisdiction,  this  also  de- 
cided in  Cook  V.  Van  Lear;  for  it  is  not  the 
ordinary  jurisdiction  of  equity,  but  jurisdiction 
imder  special  statute. 

7th.  If  not  Judicial  but  ministerial,  the  terms 
imposed  are  not  conditions,  but  merely  direc- 
tory, and  any  omission  does  not  invalidate  the 
exercise  of  the  power  and  the  grant  under  it. 
Mineuse  v.  Cox,  6  Johns.  Ch.  447;  6  Johns. 
48. 

IX.  The  sales  and  eonvesrances  are  valid  to 
pass  the  title  to  the  premises  in  question,  and 
complete  a  eood  defense  in  this  suit. 

Mr.  Webster,  for  plaintiffs,  in  reply  and  con- 
clusion : 

I  propose  to  maintain  four  propositions, 
which  will  embrace  all  the  eight  questions,  and 
answer  them: 

580*]  *I.  The  acts  of  the  Legislature  stated 
In  the  case,  while  they  devested  the  estate  of 
the  trustees  under  the  will  of  Mary  Clarke,  did 
not  vest  the  whole  estate  in  fee  in  Thomas  B. 
Clsrke. 

II.  The  authority  given  by  the  said  acts  to 
the  trustee  to  sell,  was  a  special  power,  to  be 
strictly  pursued. 

m.  That,  even  if  it  be  holden  that  the  acts 
19  Ii.  ed. 


vested  a  legal  estate  In  fee  In  Thomas  B. 
Clarke,  yet  tliat  the  same  acts  imposed  condi- 
tions  and  restraints  on  his  power  of  alienation; 
and  that  he  could  make  no  lawful  or  valid  con- 
veyance, without  having  first  complied  with 
these  conditions  and  restraints. 

IV.  That  the  conveyance  made  by  him,  un- 
der which  the  defendant  claims,  was  not  made 
in  conformity  with  these  conditions  and  re- 
straints. 

Mr.  Webster,  after  arguing  in  support  of  the 
above  propositions,  said  that  he  would  now  ask 
the  attention  of  the  court  to  a  critical  examina- 
tion of  the  New  York  decisions,  which  he  con- 
tended to  be  as  follows: 

It  has  been  decided  in  the  courts  of  New 
York,  that  the  acts  of  the  Legislature  stated  in 
this  case  are  constitutional. 

It  has  not  been  decided  that  the  Chancellor's 
orders  in  the  case  were  legal,  or  within  the  ju- 
risdiction conferred  upon  him  by  the  acts;  but 
it  has  been  decided,  that,  if  acting  within  his 
jurisdiction,  the  propriety  or  legalitv  of  his  or- 
ders could  not  be  examined  into,  collaterally,  in 
a  court  of  law. 

It  has  been  decided  that  the  Chancellor's 
order  made  in  this  case  did  not  require  that  a 
sale,  made  bv  T.  B.  Clarke,  when  made  for 
money,  must  have  been  approved  by  a  master; 
but  idl  the  judffes  who  gave  reasons  for  their 
judgment  signified  their  opinions,  that,  when  a 
conveyance  was  made  in  satisfaction  of  a  debt, 
such  spproval,  under  the  Chancellor's  order, 
was  indispensable.  But  no  case,  turning  on 
this  single  point,  has  been  adjudged  in  l^ew 
York. 

It  has  not  been  decided  bv  the  courts  in  New 
York,  that,  under  and  by  force  of  the  acts,  T. 
B.  Clarke  took  a  fee-simple  estate  in  the  whole 
property.  That  question  has  not  directly 
arisen.  Chancellor  Walworth,  arguendo,  ex- 
pressed an  opinion  in  favor  of  the  aflirmation 
of  that  question.  Chief  Justice  Bronson  took 
the  negative  of  the  question  as  a  point  con- 
ceded. 

It  has  not  been  decided  by  the  courts  of  New 
York  that  T.  B.  Clarke  took,  by  force  of  the 
acts,  any  such  estate  as  that  he  could  make  a 
sale  or  conveyance,  which  should  be  suflScient 
to  pass  any  title,  legal  or  equitable,  without 
conforming  to  all  the  limitations  and  requisites 
prescribed  in  the  acts  themselves. 

*0n  the  contrary,  all  the  courts,  and  [*581 
every  judge  in  New  York,  so  far  as  appears, 
has  proceeded  on  the  ground  that  those  limita- 
tions and  requisites  must  be  complied  with,  be- 
fore any  estate,  legal  or  equitable,  could  be 
passed  by  any  deed  or  conveyance  which 
Thomas  B.  Clarke  could  make. 

All  the  courts  and  all  the  judges  in  New 
York  have  affirmed  that  these  restrictions  in 
the  acts  do  bind  the  estate,  and  restrain  and 
limit,  ab  initio,  the  trustees'  power  of  sale. 

Therefore,  Mr.  Webster  contended,  the  at- 
tempt now  made  by  defendant's  counsel  was 
nothing  less  than  an  attempt  to  overthrow  the 
whole  substance  of  the  New  York  decisions. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  cause  has  been  brought  to  this  court,  to 

get  its  decision  upon  questions  of  law,  which 

were  raised  upon  a  case  stated  in  the  Circuit 
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Omrt,  upon  which  the  judges  of  that  court 
differed  m  opinion. 

The  suit  is  an  action  of  ejectment,  for  the 
undivided  third  part  of  eight  lots  of  land,  in 
the  sixteenth  ward  of  the  citv  of  New  York. 
The  plaintiffs  claimed  under  the  will  of  Mary 
Clarke.  It  was  admitted  bj  the  counsel  for  the 
defendant,  that  Mary  Clarke  had  been  seized 
of  the  premises  in  dispute,  when  the  made  her 
will,  and  when  she  died  in  1802.  It  was  also 
admitted,  that  the  defendant  was  the  actual 
occupant  of  the  premises  when  the  suit  was 
commenced  against  him. 

The  premises  are  a  portion  of  a  tract  of  land, 
devised  by  Mary  Clarke  to  "Benjamin  Moore 
and  Charity,  his  wife,  and  Elizabeth  Maunsell, 
and  their  heirs  forever,  as  joint  tenants  and  not 
as  tenants  in  common,"  of  "all  that  part  of  my 
said  farm  at  Greenwich  aforesaid,  called  Chef- 
sea,**  etc.,  "to  have  and  to  hold  the  said  hereby 
devised  premises,  to  the  said  Benjamin  Moore 
and  Charity,  his  wife,  and  Elizabeth  Maunsell, 
and  to  the  survivor  or  survivors  of  them,  and 
to  the  heirs  of  such  survivor,  as  joint  tenants, 
and  not  as  tenants  in  common,  in  trust,  to  re- 
ceive the  rents,  issues,  and  profits  thereof,  and 
to  pay  the  same"  "to  Thomas  B.  Clarke/'  etc., 
"during  his  natural  life;  and  from  and  after 
the  death  of  the  said  Thomas  B.  Clarke,  in 
further  trust,  to  convey  the  same  in  fee,  to  the 
lawful  issue  of  the  said  Thomas  B.  Clarke,  liv- 
ing at  his  death.  And  if  the  said  Thomas  B. 
Clarke  shall  not  leave  any  lawful  issue,  at  the 
^me  of  his  death,  then  in  the  further  trust  and 
confidence,  to  convey  the  said  hereby  devised 
premises  to  my  grandson,  Clement  C.  Moore, 
and  to  his  heirs,  or  to  such  person  in  fee  as  he 
may  by  will  appoint,  in  case  of  his  death,  prior 
to  the  death  of  Thomas  B.  Clarke." 
682*]  *It  was  also  admitted,  that  the  trus- 
tees named  in  the  will  were  dead ;  that  Thomas 
B.  Clarke  married  in  1803;  that  his  wife  died 
in  1816;  and  that  he  ^ed  in  1826,  leaving 
three  children — Catharine,  the  wife  of  Charles 
H.  Williamson,  plaintiffs  in  this  suit;  Isabella, 
now  the  wife  of  Rupert  Cochran,  and  Bayard 
Clarke,  all  of  whom  were  still  living.  Here  the 
plaintiffs  rested  their  case. 

The  defendant  then  put  his  case  upon  con- 
veyances from  Thomas  B.  Clarke,  made,  as 
he  says,  under  legislative  enactments  of  the 
State  of  New  York  and  orders  of  the  Chancel- 
lor of  New  York. 

The  acts  and  the  orders  of  the  Chancellor 
tmder  them  will  be  the  subjects  of  our  consid- 
eration only  so  far  as  may  be  necessary  to  give 
answers  to  the  points  certified  to  tms  court. 
In  other  words,  we  will  not  discuss  the  quantity 
•r  interest  which  the  persons  provided  for  in  the 
devise  took  under  it. 

It  is  right,  however,  to  say,  that  we  concur 
with  the  learned  judges  of  the  Circuit  Court, 
that,  under  the  will  of  Manr  Clarke,  the  first- 
bom  child  of  Thomas  B.  Clarke,  at  its  birth, 
took  a  vested  estate  in  remainder,  which  opened 
to  let  in  his  other  children  to  the  like  estate, 
as  they  were  successively  bom;  and  that  their 
vested  remainder  became  a  fee -simple  absolute, 
in  the  diildren  living,  on  the  death  of  their 
father. 

Thepoints  certified  are  as  follows: 

1.  Wnether  the  acts  of  the  Legislature,  stated 
In  the  case,  devested  the  estate  of  Uie  trustees 


under  the  will  of  Mary  Clarke,  and  ▼wted  the 
whole  estate  in  fee  in  Thomas  B.  Clarke. 

2.  Whether  the  authority  given  by  the  laid 
acts  to  the  trustee  to  seJl,  was  a  special  power, 
to  be  strictly  pursued,  or  whether  ne  was  vest- 
ed with  the  absolute  power  of  alienation,  sub- 
ject only  to  re-examination  and  account  la 
equity. 

3.  Whether  the  orders  set  forth  in  the  case, 
made  by  the  Chancellor,  were  authorized  l^ 
and  in  conformity  to  the  said  acts  of  the  Legis- 
lature, and  are  to  be  regarded  as  the  acts  of  thi 
Court  of  Chancery,  empowered  to  proceed  ai 
such  in  that  behalf,  or  the  doings  ox  an  officer 
acting  under  a  special  authority. 

4.  whether  the  Chancellor  had  competent 
authority,  under  the  acts,  to  order  or  allow 
such  sale  or  conveyance  of  the  estate  by  the 
trustee,  as  is  stated  in  the  case,  on  any  other 
consideration  than  for  cash  paid  on  said  con- 
veyance. 

5.  Whether  the  deed  executed  by  Thomis 
B.  Clarke  to  George  De  Grasse,  for  the  prem- 
ises in  question,  being  upon  a  consideration 
other  than  for  cash  paid  on  the  purchase,  it 
valid. 

6.  Whether  the  said  deed  is  valid,  [*5SS 
it  having  no  certificate  indorsed  thereon  that  it 
was  approved  by  a  master  in  chancery. 

7.  Whether  Thomas  B.  Clarke,  having  pre- 
viously mortgaged  the  premises  in  fee  to  Henry 
Simmons,  had  competent  authority  to  sell  and 
convey  the  same  to  De  Grasse. 

8.  Whether  the  subsequent  conveyance  of 
the  premises,  as  set  fortn  in  the  case,  made 
by  George  De  Grasse,  rendered  the  title  of 
such  ^antee,  or  his  assigns,  valid  against  tht 
plaintiffs. 

It  is  thereupon,  on  motion  of  the  plaintiffs 
by  their  counsel,  ordered  that  a  certificate 
of  division  of  opinion,  upon  the  foregoing 
points,  which  are  here  stated  during  this  same 
term,  under  the  direction  of  the  said  judges,  be 
duly  certified  under  the  seal  of  this  court  to  the 
Supreme  Court  of  the  United  States,  to  be  final- 
ly decided. 

Our  first  observation  upon  the  Act  of  April, 
1814,  is,  that  the  first  section  of  it  gives  to  the 
Chancellor  the  power  to  appoint  trustees,  in  the 
place  of  those  named  in  the  will.  This  is  to  be 
done  upon  the  petition  of  Thomas  B.  Clarke, 
as  contradistinguished  from  a  suit  by  bill  for 
such  a  purpose;  and  as  occasion  may  require, 
the  Chancellor  may  substitute  and  appoint 
other  trustees,  in  the  room  of  these  appointed 
under  the  act,  in  like  manner  as  is  practiced  ii 
chancery,  in  cases  of  trustees  appointed  therein. 
By  the  last  section  of  the  act,  the  trustees  are 
said  to  be  liable  in  all  respects  to  the  power  and 
authority  of  the  Court  of  Chancery,  eonecfning 
the  trusts  created  by  the  act. 

It  will  be  conceded  by  all,  that  the  Ooort  of 
Chancery,  without  this  act,  had  not  the  power, 
under  its  inherent  or  original  jurisdiction,  to 
change  the  trustees  summarily  upon  petition,  or 
except  by  means  of  a  bill  filed  by  and  against 
all  proper  parties,  for  such  causes  aa  trastcM 
may  be  removed  in  chancerv. 

The  second,  third,  fourth,  fifth,  and  fiith 
sections  of  the  act,  except  the  last  clause  in  the 
sixth  already  cited,  prescribe  minutely  whit 
may  be  done  by  the  trustees  who  might  be  as- 
pointed  by  the  Chancellor,  in  relation  to  the 
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Und  deyisedf  leaving  nothing  to  be  done  bj  the 
court,  except  in  its  supervisory  power  over  the 
acts  of  the  trustees. 

Under  this  act,  it  does  not  appear  that  any 
application  was  made  for  the  substitution  of 
trustees  in  place  of  those  named  in  the  will. 
The  latter  continued  in  their  testamentary  re- 
lation to  the  land  devised,  until  after  the  Act  of 
March,  1816,  had  been  passed. 

That  act  was  passed  upon  the  petition  of 
Thomas  B.  Clarke.  He  recites  a  release  to  him 
by  Clement  C.  Moore  of  his  contingent  interest 
584*]  *in  the  estate  devised,  whereby  he  says 
himself  and  his  infant  children  have  become 
the  only  persons  interested  in  the  estate.  And 
he  declares  that  he  has  not  been  able  to  prevail 
upon  any  suitable  person  to  undertake  the  per- 
formance of  the  duties  enjoined  bv  the  first  act. 
He  then  prays  for  an  amendment  of  it. 

Leave  was  given  in  the  Senate  of  New 
York,  that  such  a  bill  might  be  reported, 
and  it  was  passed  into  an  act  on  the  ^th  of 
March,   1816. 

In  the  preamble  to  this  act,  after  reciting 
Clement  Cf.  Moore's  release,  "whereby  the  said 
real  estate  became  exclusively  vested  in  Thom- 
as B.  Clarke  and  his  children,"  it  is  enacted, 
that  all  the  beneficial  interest  and  estate  of 
Moore,  or  those  under  him,  arising  by  virtue  of 
the  act,  to  which  this  is  a  supplement,  is 
vested  in  Clarke,  his  heirs  and  assigns,  etc. 
And  that  so  much  of  the  act  as  requires  the 
several  duties  therein  enumerated  to  be  per- 
formed by  trustees,  to  be  appointed  by  the 
Court  of  Chancery,  as  therein  mentioned,  be, 
and  the  same  is  hereby  repealed. 

The  power  given  by  the  first  act  to  the  court, 
to  appoint  trustees,  having  been  repealed,  the 
second  section  of  the  second  act  is,  that  Clarke 
is  authorized  and  empowered  to  execute  and 
perform  every  matter  and  thing,  in  relation  to 
the  real  estate  mentioned  in  the  act  to  which 
this  is  a  supplement,  in  like  manner,  and  with 
like  effect,  that  trustees  duly  appointed  under 
the  first  act  might  have  done.  And  Clarke  is 
required  to  apply  the  whole  interest  and  income 
of  the  property  to  the  maintenance  of  his  fam- 
ily and  the  education  of  his  children.  Then  it 
is  enacted,  in  the  third  section,  that  no  sale  of 
any  part  of  the  estate  shall  be  made  by  Clarke, 
until  he  shall  have  procured  the  assent  of  the 
Chancellor  to  such  sale;  who  shall,  at  the  time 
of  giving  such  assent,  also  direct  the  mode  in 
which  the  proceeds  of  such  sale,  or  so  much 
thereof  as  he  shall  think  proper,  shall  be  vested 
in  Clarke  as  trustee;  and  further,  that  it  shall 
be  the  dutv  of  Clarke  to  render  an  annual  ac- 
count to  the  Chancellor,  or  to  such  person  as 
he  may  appoint,  of  the  principal  of  the  pro- 
ceeds of  such  sale  only,  the  interest  being  to  be 
applied  by  said  Clarke  in  such  manner  as  he 
may  think  proper,  for  his  own  use  and  benefit, 
and  for  the  maintenance  and  education  of  his 
children.  And  if  on  such  return,  or  at  any 
other  time,  and  in  any  other  manner,  the  Chan- 
cellor shall  be  of  the  opinion  that  Thomas  B. 
Clarke  hath  not  duly  performed  the  trust  by 
this  act  reposed  in  him,  he  may  remove  him  and 
appoint  another  trustee  in  his  stead,  subject  to 
such  rules  as  he  may  prescribe  in  the  manage- 
ment of  the  estate  hereby  vested  in  Thomas  B. 
Clarke  as  trustee. 

5S5*]  *We  have  hitherto  used  the  wovda  of 
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the  acts.  And  shall  do  so,  as  occasion  may  re- 
quire, that  Clarke's  character  under  the  acta  aa 
a  trustee,  with  power  as  it  might  be  given  to 
him  by  the  Chancellor  to  sell,  may  not  be  mis- 
understood; and  that  the  special  jpower  or  ju- 
risdiction given  to  the  Chancellor  m  the  whole 
matter  may  be  more  apparent,  when  we  treat 
of  that  part  of  the  case. 

The  orders  given  by  the  Chancellor  under 
the  first  and  supplemental  act,  upon  the  peti- 
tion of  Clarke,  snail  have  our  attention,  after 
the  third  act  which  was  passed  for  Clarke's  re- 
lief has  been  noticed. 

It  was  passed  upon  the  memorial  of  Clarke. 
It  redtes,  that  the  Chancellor,  under  the  act  for 
his  relief,  did  order  that  he  mif^ht  sell  the  east- 
ern moiety  of  the  property  in  the  act  men- 
tioned, but  that,  owing  to  the  scarcity  of 
money  and  low  price,  no  sale  could  be  made, 
without  a  great  sacrifice.  And  therefore  he 
prays  to  be  permitted  to  mortgage  the  property, 
as  the  Chancellor  may  appoint,  for  the  purposes 
mentioned  in  the  preceding  acts  and  order  of 
the  Chancellor. 

The  act  passed  upon  this  petition  is,  that  he 
is  authorized,  under  the  order  heretofore  given, 
or  under  any  order  which  the  Chancellor  might 
give,  to  mortgage  and  sell  the  premises,  as  trus- 
tee under  the  will  of  Mary  Clarke,  and  to  apply 
the  money  to  be  raised  by  mortgage  or  sale  to 
the  purposes  required  or  to  be  required  by  the 
Chancellor,  under  the  acts  heretofore  passed  foi 
Clarke's  relief. 

So  much  of  Clarke's  petition  to  the  Legisla- 
ture has  been  cited  in  connection  with  its  acts, 
to  show  that  the  latter  were  coincident  with, 
and  not  beyond,  the  relief  for  which  he  asked. 

Both  fix  conclusively  that  Clarke  is  to  be  re- 
garded as  the  trustee  only  of  the  propertv  de- 
vised, to  sell  or  mortgage  a  part  of  it,  witn  the 
assent  or  appointment  of  the  Chancellor.  His 
obligation  is  to  account  annually  for  the  prin- 
cipal of  the  proceeds  of  every  sale  or  mortgage 
which  might  be  made,  and  it  is  his  right  to  use 
the  interest  of  the  principal  for  himself  and  for 
the  education  and  maintenance  of  his  cliildren. 
He  is  called  trustee  in  the  acta.  In  that  char- 
acter, and  in  no  other,  is  he  recognized  in  the 
orders  of  the  Chancellor.  And,  in  the  last 
clause  of  the  third  section  of  the  second  act,  it 
is  said  another  may  be  appointed  in  his  stead, 
**subject  to  such  rules  as  the  Chancellor  may 
prescribe,  in  the  management  of  the  estate, 
hereby  vested  in  the  said  Thomas  B.  Clarke  aa 
trustee." 

His  relation  to  the  devised  estate  was  changed 
by  the  discharge  of  the  trustees  named  in  the 
will,  but  his  interest  in  it  was  the  same  as  it 
had  been,  with  the  exception  of  Moore's  aa- 
signment  *of  his  contingent  remainder,  [*536 
and  the  power  given  to  the  Chancellor  to  assent 
to  the  sale  or  mortgage  of  a  part  of  it.  The 
acts  of  the  Legislature  discharged  the  trustees 
named  in  the  devise,  whatever  may  have  been 
their  estate  in  the  land  under  it,  but  did  not 
vest  an  estate  in  fee  in  Thomas  B.  Clarke. 

We  will  now  precede  our  inquiry  into  the 
jurisdiction  given  to  the  Chancellor  b^  the 
acts,  with  a  ^w  remarks,  which  will  aid  in  de- 
termining the  extent  of  that  jurisdiction,  and 
what  would  have  been  its  rightful  exercise. 

Jurisdiction  in  chancery  is  inherent  and 
original,    comprehending    now    almoat    every 

1187 


Cotntr  OF  Tsa  Urited  Btatis.  UH 

nigMWr   ^   bnmui   dlugreemeot,    for    which  The  Lecislature  of  New  Toik,  IntbeucrdM 

then  it  not  «d  kdequate  remedy  kt  law.  of  its  rightful  power  to  loow  a  devised  Mtat* 

Or  it  ii  ■tatutory,  meadng  a  oew  power  from  trom  fettere  put  upon  it  by  unforeseen  came*, 

hlillation  for  the  court  to  Ml  upon  particular  which  were  defeating  tlie  objects  of  the  teiU- 

nbjecta  of  a  like  Icind,  as  occasions  for  doing  trii,  lubstitutes  tbe  Court  of  Chancerj  for  it- 

•e  ma^   ooeur.      Examplea   of   this   statutorj  self,  to  give  relief  to  Clarice,  to  the  extent  that 

jnriBdietlon   are   the   43d   of   Elisabeth,   called  it  is  enacted,  according  to  the  manner  of  pro- 

the  Statute  of  Charities.      The  act  known  as  ceedingi  In  inch  cases  in  courts   of  chancerj. 

8ir  Samnel  Romilly'a,  glTlng  a  summary  rem-  The   relief   wanted   by   Clarke   was   peniiis«lan 

•d7  in  Msea  of  breach  of  trust  for  ehuitabic  to  sell  or  mortgage  a  part  of  the  estate.   Pet* 

nsM.     And  another  is  the  trustee  act  of  Sir  mission  to  do  either,  or  both,  ia  given  by  the 

Edward    Bngden,   for   amending   the   laws   re-  acts,  provided  It  li  done  with  tbe  assent  of  tkt 

■pecting  conveyances   and   transfers   of   estate  Chancellor. 

and  funds  vested  In  trustees  and  mortgagees,  For  the  Jurisdiction  or  power  of  the  Oiui' 

and  for  enabling  the  courts  of  equity  to  give  cellor  in  the  matter,  we  must  look  to  the  third 

affect  t«  their  daereea  and  orders  tn  eertain  section  of  the  Act  ol  the  E4th  March,  18IE,  ud 

SUM.  to  the  Act  of  March  2eth,  1810.     Both  shill 

Or,  the  Jurisdiction  in  equity  ia  extraordinary,  be  cited  In  terms.    The  flnt  la,  that  no  sale  of 

as  when  a  statute  permits  persons  to  present  any  part  of  the  said  estate  shall  be  made  b; 

petitions  to  the  Chancellor  for  relief  in  private  Thomas  B.  Clarke  until  he  shall  have  procnnd 

affairs,  when  the  petitioner  cannot  get  relief  by  the  assent  of  the  Chancellor  of  this   Statt  tc 

the  ordinary  course  of  law,  or  from  the  inherent  such  salej   at  the  time  of  giving  such  asitnt, 

power    of    a    court    of    chancery.      Cruise,    in  the   Chancellor  shall   also   direct   the   mods  b 

Ids  Title  33,  c.  II,  says,  they  are  termed  real  which  the  proceeds  of  such  sale,  or  so  mnch 

•state  acts,  and  that  it  b  a  conveyance  or  settle-  thereof    as    he    shall    think    proper,    shall  be 

ment  of  lands   or  hereditaments,  made  under  vested  in  Thomaa  B.  Clarke  as  trustee.    And 

the  immediate  sanction  of  Parliament,  in  cases  further,    it    shall    be    the    dutj   of   the  laid 

where  the  parties  are  not  capable  of  siibatan.  Thomas  B.  Clarke  annually  to  render  an  ac 

tiating  their  agreements  without  the  iJd  of  the  count  to  Uie  Chancellor,  or  to  such  person  u 

L^HUiture,  and  where  the  carrying  such  agree-  he  may  appoint,  of  the  prindpal  of  the  pro 

ments  into  effect  is  evidently  beneficial  to  the  ceeds  of  such  sale  only,  the  intMcat  being  to 

parties.  he  applied   by   Clarke,  in  such  manner  as  lit 

In  these  cases.  It  must  also  be  recollected  that  may  think  proper  for  his  use  and  benefit,  snt 

tbe  Chancellor  acts  summarily,  ex-parte,   upon  for  the  mamtenanee  and  education  of  his  ^1 

tbe  petition  of  the  party  seeking  relief.    Upon  dren.     The  Act  of  ISID  is,  that  Clarke  [*&lg 

such  petitions  orders  are  given,  as  contradistin-  "is    authorited,    under    the    order    heretotort 

Kished  from  decrees  In  suits  by  bill  filed.   Tbe  granted  by  tbe  Chancellor,  or  under  any  sub 

it   are  his  Judgments   upon   the   matters   in  sequent  order,  either  to  sell  or   mortgage  thr 

controversy    between    the    narties    before    tbe  premises,  which  the  Chancellor  has  permitted, 

court;    the   other   being   orders   in   conformity  or  hereafter  may  permit  him  to  sell, aatrustet. 

with  whatever  may  be  the  legislative  direction  under  the  will  of  Mary  Clarke,  and  to  apply  Uu 

and  intent  in  any  particular  case.    Whatever,  money,  so  raised  by  mortgage  or  sale,  to  the 

however,  the  Chancellor  does  in  either  case,  be  purposes  required,  or   to  be   required,   by  the 

does  as  a  court  of  chancery.    It  will  stand  as  Chancellor,   under   the   acts   heretofore   passed, 

bis  judgment,  when  It   has  been   done   within  for  the  relief  of  the  said  Thomas   B.  Clarke.' 

tbe  jurisdiction  conferred,  until  it  has  been  set  Such   is   the   jurisdiction   of    the    Cbaneellor 

fiST*]  aside  upon  motion;  as  his  'decrees  do,  under  these  acts,  in  respect  to  tale,  mortgage 

until  they  have  been  set  aside  by  a  bill  of  re.  of  the  estate,  and  the  proceeds  which  tnigbt  be 

view.  made   from   either.    No   authority   ia   given  U) 

The  acts  for  the  relief  of  Thomaa  B.  Clarke  convey  any  part  or  parts  of  the  southern  moiety 

•re  of  tbe  last  kind.     They  are  private  acts,  of  the  said  estate  in  payment  and  aatisfaction 

relating   to    a    particular    estate   and    persons  of  any  debt  or  debts  due  and  owing  by  Clarke, 

having  interests  in  it;  one  of  whom,  Garke,  Is  upon  a  valuation  to  be  agreed  upon  between 

empowered,  aa  a  trustee,  to  sell  a  part  of  it,  him  and  bis  respective  creditors.      None,  that 

wltb   the  consent   of  the   Chancellor.     Several  he  might  receive  and  take  the  moneya,  ariiing 

eases  of   private  acta   for  such   relief   as   was  from  the  premises,  and  apply  the  same  to  tbt 

asked  by  Clarke  vrill  be  found  in  the  33  c  of  payment   of   his   debts,   investing    tbe   aurplns 

Cruise.  only  in  such  manner  aa  he  may  deem  proper  to 

The  acta  in  this  case  provide  that  the  Chan-  yield  an  income  for  tbe  maintenance  *aa  sap- 

cellor  may  act  upon  them  summarily,  upon  the  port  of  his  family. 

application  or  petition  of  Clarke,  and  in  each  xhis  was  not  an  enreise  of  jurisdiction,  but 

of  them  what   the  Chancellor  can  do  is  precisely  ,„  o^„  (^t  pf  .nj  beyond  it.    The  jurisdk- 

stated.    In  such  cases,  the  court  will  not  deviate  [j^  ^,^^  b_  ^hese  acta  to  the   Chancellor  i» 

from  the  letter  of  the  act,  nor  make  an  mder  ,u„ge,ted   by   Blaokstone,   when   h*    says.   "A 

partly   founded   upon   its  original   junsdiction,       P°  .         .•'.•..■  ■"...     .. 


toTstatuto^  iurisdictVon  to  thB"«)'urr"to'''be  "'   r*^^^    '■    """1   '"■    *"   aubatajitiate,   pre 

exercised    summarily    upon    petition,    or   in    a  serve,  and  be  a  perpetual  testimony  of  the  triw- 

private  act  providing  for  relief  in  a  particular  fer  of  property  from  one  man  to  Miotbsr.     I 

ease,   wfafcJi  ia  to  be  carried  out   by  the  same  Wend.  Black.  344. 

moda  ol  prooadure.                                                     It  tt  sot  unworthy  of  remark,  that  the  M(t 
lt$»  " " 
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of  New  York  now  under  consideration  were 
initiated  and  passed  in  strict  conformity  with 
the  mode  of  legislative  proceeding  in  passing 
private  acts.  There  were  petitions,  refer- 
ences to  committees,  and  leave  to  bring  in  bills. 
Nothing  was  done  without  the  consent  of  the 
parties  m  being  capable  of  consent;  and  the  acts 
provide  for  an  equivalent  in  money  to  be  settled 
upon  the  infants  interested,  who  had  not  a  ca- 
pacity to  act  for  themselves,  but  who  were  to 
oe  concluded  by  what  was  directed  to  be  done 
under  the  acts.   2  Wend.  Black.  34{(. 

In  all  this  may  be  seen  too  manifestly  for  any 
denial  of  it,  the  intention  of  the  L^slature  as 
to  the  office  of  the  Chancellor,  in  the  execution 
of  its  acts  for  the  relief  of  Clarke.  The  Chan- 
cellor's office,  in  respect  to  the  sale  of  the 
premises,  was  to  substantiate  and  preserve  a 
perpetual  testimony  of  the  transfer  of  the 
property,  as  a  matter  of  record,  to  whoever 
might  DC  the  purchaser  of  anv  part  of  it,  in 
conformity  with  the  way  in  which  a  sale  of  it 
could  be  made. 

530*]  *The  beginning  and  the  end  of  this 
affair  are  not  unworthy  of  remark,  or  of  being 
remembered.  The  Legislature  is  first  asked  to 
empower  the  Court  of  Chancery  to  appoint 
trustees,  in  the  place  of  those  named  in  the 
will  of  Mary  Clarke,  to  carry  out  her  benefi- 
cent intentions  for  her  grandson  and  his  chil- 
dren. The  father,  being  unable  to  support 
himself  and  his  children,  asks  that  a  sale  might 
be  made  of  a  part  of  the  devised  premises,  the 
rents,  issues,  and  profits  of  which  he  was  en- 
titled to  during  life.  An  act  is  passed,  permit- 
ting the  appointment  of  trustees,  giving  a 
power  to  sell,  and  securing  to  the  children  an 
amount  from  the  sales,  thought  by  the  Legisla- 
ture to  be  only  an  adequate  compensation  for 
the  sale  of  land  in  which  thev  then  had  a  vest- 
ed estate  in  remainder,  which  would  become 
theirs  in  fee-simple  absolute  upon  the  death  of 
their  father.  The  next  year,  the  Legislature  is 
told  that  a  trustee  could  not  be  got.  A  supple- 
mental act  is  passed,  permitting  Clarke  him- 
self to  do  all  that  trustees  could  do.  Then  fol- 
lows another  memorial  for  another  aiding  act; 
to  permit  Clarke  to  mortgage  the  premises,  on 
account  of  sales  not  having  been  made,  and 
because  they  could  not  be  made  for  a  fair 
price.  Permission  is  given.  After  other  orders, 
more  numerous  than  the  acts  under  which 
they  were  made,  an  order  is  given,  permitting 
Clarke  upon  an  agreed  valuation  between  him- 
self and  his  creditors,  subject  to  the  approval 
of  a  master  in  chancery,  to  convey  the  premises 
to  his  creditors.  Further,  that  he  may  apply 
the  money  arising  from  the  sales  in  payment  of 
his  debts,  and  invest  the  surplus  in  such  man- 
ner as  he  may  deem  proper,  to  yield  an  income 
for  the  support  of  his  family.  Thus  importuni- 
ty, beginnmg  with  an  intention  to  obtain  con- 
summate control  over  a  part  of  the  devised 
premises,  triumphs  in  the  privilege  given  to  the 
children  to  have  any  surplus  invested  for  their 
use,  which  may  remain  out  of  the  sales  of  their 
estate,  after  the  payment  of  their  father's  debts. 

The  best  commentary  upon  the  whole  is,  that 
its  first  result  was  a  conveyance  from  Clarke  to 
De  Grasse,  for  much  of  the  property,  without 
the  master's  approval,  for  worthless  wild  tax 
lands  in  Pennsylvania  or  Vhrginia,  for  some 
money  lent,  and  for  articles  fiumished  Clarke 
19  Ii.  ed. 


from  De  Grasse's  oyster  house.  And  De  Grasse 
held  on  to  the  conveyance,  in  defiance  of  the 
declaration  of  the  master,  that  he  would  not 
approve  the  deed  for  such  a  consideration. 

It  is  under  that  conveyance,  and  another 
from  De  Grasse  to  him,  that  the  present  defend- 
ant in  ejectment  claims  title  to  the  premises  in 
dispute.  They  do  not  give  to  him  any  title, 
either  legal  or  equitable,  agfdnst  the  fee-simple 
absolute  which  the  ^children  of  Thorn-  [*540 
as  B.  Clarke  have  had  in  the  devised  estate 
since  the  death  of  their  father. 

Whenever  the  order  of  the  Chancellor,  per- 
mitting Clarke  to  convey  the  estate  to  creditors 
or  to  apply  the  money  arising  from  it  in  payment 
of  his  debts,  has  been  considered  in  the  courts 
of  New  York,  it  has  been  intimated  that  the 
act  did  not  give  the  Chancellor  the  power  to 
give  such  an  order.  Judse  Bronson,  in  Clarke 
V.  Van  Surlay,  16  Wend.  445,  says  so.  The 
same  may  be  gathered  from  the  opinion  oi 
Chancellor  Walworth,  in  Cochran  y.  Van  Sur- 
lay, 20  Wend.  384.  Mr.  Senator  Verplanck, 
in  the  same  case,  sitting  in  the  Court  for  the 
Correction  of  Errors,  says:  "I  have  already  in- 
timated my  strong  impression,  at  least  as  at 
present  advised,  that  the  orders  of  the  Chan- 
cellor were  not  in  conformity  with  the  acts, 
and  that  the  third  act  still  confined  the  Chan- 
cellor to  allow  no  other  application  of  the  pro- 
ceeds of  the  sale  than  was  valid  under  the  acts 
heretofore  passed."  "The  order  made  under 
the  first  two  acts  was  in  contravention  of  the 
statute  so  far  as  it  allowed  a  part  of  the  pro- 
ceeds of  the  sale  to  be  applied  to  the  payment 
of  Clarke's  former  debts.  Nor  do  I  think  that 
the  words  in  the  Act  of  1816  ratified  the  for- 
mer orders,  or  extended  the  Chancellor's  powers 
in  future  orders,  as  to  the  liberty  of  applying  the 
principal  of  the  fimds,  of  which,  according  to 
the  acts  heretofore  on  this  subject,  the  interest 
only  was  to  be  expended."  In  this  point,  then, 
this  court,  in  the  opinion  it  now  expresses,  will 
not  differ  from  the  courts  of  New  York. 

But  we  do  differ  with  the  learned  judges 
and  Senator  upon  another  point,  common  to 
the  case  before  us  and  those  cases  in  which 
they  expressed  their  opinions.  Our  conclusion, 
however,  contrary  to  tneirs,  will  be  put  upon 
grounds  not  suggested  when  they  acted  on 
those  cases.  Indeed,  our  point  of  difference  is 
not  concerning  a  principle  or  rule  in  chancery; 
but  as  to  the  application  of  the  rule  in  Cochran 
V.  Van  Surlay.  It  was  said  in  that  case,  and 
it  was  the  foundation  of  the  judgment  in  it, 
that  a  decree  in  chancery  could  not  be  looked 
into  in  a  collateral  way  for  the  purpose  of  set- 
ting aside  rights  growing  out  of  it.  We  eon- 
cur,  that  neither  orders  nor  decrees  in  chan- 
cery can  be  reviewed  as  a  whole  in  a  collateral 
way.  But  it  is  an  equally  well  settled  rule 
in  jurisprudence,  that  the  jurisdiction  of  any 
court  exercising  authority  over  a  subject  may 
be  inquired  into  in  every  other  court,  when  the 
proceedings  in  the  former  are  relied  upon,  and 
brought  l&fore  the  latter,  by  a  party  claiming 
the  benefit  of  such  proceedings.  The  rule  pre- 
vails, whether  the  decree  or  judgment  has  been 
^ven  in  a  court  of  admiralty,  chancery,  ec- 
clesiastical court,  or  court  of  common  law, 
*or  whether  the  point  ruled  has  arisen  [*541 
under  the  laws  of  nations,  the  practice  la 
chancery  or  the  municipal  laws  of  States. 
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S    TMi.    7.    Ag&iQ,    In    IS08,    in    the    casa    of  whether  tbe  order  permitting  CUrke  Uicoa^tj 

Rose  T.   Himdj,  4  Cranch,   E4I.     Afterwuds,  the  propertj  to  hii  creditor*,  at  *  v&liution  to 

In  1828,  In  Elliot  t.  Feiraol,  a,  cmae  of  eject-  be   agreed  upon   between   them,   and  to  applf 

ment,  1  Peters,  328,  310.    Thla  la  the  Iknguftce  the  proeattda  ot  salea  uid  mortgasea  to  the  paj- 

of  tha  court  in  that  caae — not  itronger,  thougn,  ment  of  hi*  debta,  waa  an  oraar  within  the 

than   It  WBB   in   the   preceding   cases:      "It   ia  power  given  to  him  by  the  acts-    Ju^gc  Bron- 

argued  that   the  Circuit   Court  of   tha  United  ion   wiU   not   admit   it.    Chancellor   Walwortl 

8tat«a  had  no  authority  to  quest;       ■•     ■    ■  ■ ~         ... 

dfetion    of    the    County    Court    i 

County,  and  that  ita  proceedings  ,                                                             _ 

aive  HP**"   ''"   ■""^'-C'   whether   erroneous   or  he  ordered'  would  eventually  be   for  the  bQu- 


County,  and  that  ita  proceedings  were  conciu-  erred  upon  the  queetion  whether  aueh  a  salt  u 

aive  HP**"   ^l"   matter,   whether   erroneous   or  he  ordered'  would  eventually  be   for  the  boU' 

not.   We  agree,  if  the  County  Court  had  juris-  fit  of  the  infanti.  Justice  Bronaon  was  cletrlj 

diction,  fta  decision  would  M  conclusive.    But  right   in   supposing   that    the   dedaion    ol  tin 

we  cannot  yield  aasent  to  the  proposition,  that  Court  of  Chancery  could  not  b«  reviewed  hi 

the  jurisdiction  of  the  Count;  Court  could  not  this   collateral   way.     Hr.    Senator    Verplanck 

be    questioned,     when     ita     proceeding     were  says  that  the  order  under  the  first  two  acts  vu 

brought  collaterally  before  the  Circuit  Court,  in  contravention  of  the  statutes,  nor  docs  kt 

Where  a  court  has  Jurisdiction,  it  has  a  right  think    that    the    Act    of    1810    extended   tte 

to  decide  every  question   which  occura  in  the  Chancellor's  power  as  to  the  proceeds, 

dauae,  cud  whether   its  decision  ba  correct  or  Upon  the  point  of  looking  taito  the  jurisiic' 

otherwise,  it*  judgment,  until  rerersed,  ia  re-  tion  of  a  court  collaterally,   when   a  right  of 

carded  at  binding  in  every  other  oourL    But  property  is  claimed  under  its  proceedings,  we 

&  it  act  without  authority,  Ita  Judgmenta  and  muat  add,  that  it  prevails  in  New  York  just  h 

orders  are  nullities;  they  are  not  voidable,  but  it  does  in  the  eourta  of  England  and  in  tbt 

simply  void,  and  form  no  bar  to  a  reeorery  court*   of   the  United   State*.     In   Uithan  t. 

Bought,  even  prior  to  a  reveraal,  in  oppoaition  Edoerton,  S  Cowen,  227,  it  is  said:     The  prin- 

to  them;  they  constitute  do  justification,  and  ciple  that  a  recoiil  cannot  be  impeached  ^ 

all  persona  concerned  in  executing  such  judg-  pleading   ia    not   applicable    when    there   is  t 

ment*,  or  sentences,  are  considered  in  law  a*  want  of  jurisdiction.    The  want  of  it  makes  s 

trespa**eT*."  record   utterly   void   and   nnavailahle   for  ti; 

Thl*  di*tinction  run*  through  all  the  casta  on  purpoee.    The  want  of  Jurladietion  ia  a  mit- 

the  subject.  ter  that  may  always  ba  *et  up  against  a  judg- 

This  court  announce   the  same   principle   in  ment  when  it  is  to  be  enforced,  or  when  uiy 

Wllcoz  T.  Jackson,  13  Peter*,  400,  and  twice  benefit  la  claimed  under  it."    See,  also,  to  tk 

since    in    the    second    and    third    volumes    of  same  point,  Fenton   v.  Garlick,  8  Johns.  IH; 

Howard'*   Supreme    Court   Reports.     Shriver's  KJIboume    t.    Woodworth,    S    John*.    37;    11 

Leasee   v.   Lynn   et   al.   2  How.  SO;   Lessee  of  Johns.   SB;    6   Wend.   44B.      And   in    the  cus 

HIckey  r.  8t«wart  et  al.  3  How.  760.  of    Rogers    v.    Diel,    8    HUI,    41S— a    case   of 

In  tlie  ease  in  3  Howard,  the  defendant  in  ejectment — the  Chief  Jnatice   ruled    that  the 

ejectment  wished  to  protect  himself  by  a  record  power  of  a  court  of  chancery  to  order  the  real 

In  a  prior  chancery  suit  between  himself  and  estate   of  an   infant  is   derived   entirely  fnm 

the  plaintiff,  in  wUch  a  decree  bad  been  made  the  statute;   thua  sustaining  an  objection  nil- 

Ib    favor    of    the    former,    upon    which    the  laterally  to  proceeding*  and  a  decree  in  chaa- 

Ohancery  Court  had  iesued  a  habere  facia*  poa-  eery  which  were  regular  in  *fonn,  but  ['B4S 

■esslonem,  to  put  him  in  possession  of  the  land,  void   in   fact,   on   account   of   the    ChanoelWi 

The  record  In  the  Circuit  Court  was  admitted  not  having  juri*diction  or  authority  to  make 

aa   evidence,   the   plaintiS'   objecting;    and    the  such  a  decree. 

eourt  gave  judgment  for  the  defendant  in  eject-  The   operation   of   avery   judgment    depends 

ment.   The  case  was  brought  liere  upon  a  writ  upon  the  jurisdiction  of  the  court  to  render  it 

of  error.   And  this  court  said,  that,  a*  the  de-  l^ough  there  may  be  Jurisdiction   for  ceitaiB 

fendant  claimed  property   on   the   premises   in  purpose*  in  a  cause,  that  Jurisdiction  maj  be 

dispute   under   the   record   from   the   Court   of  exceeded  In  the  Jud^ent.    And   whenever  the 

Chancery,   it    would    inquire    collaterally    into  right    to    property    la    claimed    to    hare   bfei 

the  jurisdiction  of  that  court  to  try  the  qiies-  changed    under    a   Judgment    or    decree   1^  * 

tion  of  title.   And  It  ruled  that  the  court  hail  court,  and  it  ia  sat  up  aa  a  defense  in  anothef 

54B']    no   jurisdiction    for   anch   a   'purpoie;  court,  the  jurisdiction  of  the   former   mav  be 

that  the  Circuit  Court  erred  in  permitting  the  inquired  into.    The  rule  is,  that  where  a  lim- 

record  to  be  read  to  the  Jury  as  evidence  in  be-  ited  tribunal  takes  upon  itaelf  to  exercise  a  jo- 

half  of  the  defendant,  and  reversed  the  judg-  risdiction  which  does  not  belong  to  it,  its  if 

ment.  cision  amount*  to  nothing,  and  doea  not  creite 

The  point  in  Cochran  v.  Van  Suriay  and  in  »  necesrity   for   an  appeal.     Attomey-Genml 

this  caae  ia,  whether  the  Chancellor  did  or  did  '■  J*^  Hotham.  Turn,  i  Buss.  219 

not,  in  a  caae  for  which  he  had  jurisdiction  for  ^"^ ,""=•■  '"  *'!.'=  "^I'J"  ^V  ^°'^"  ^ 

_t.i-  »„_«..    ...~,^  n—  I.    -.J-  f-     -:__  ™'*''  shown  by  the  citation  of  eaaea  from  tbi 

Mri«ln  purpose*,  wceed  the  jurisdiction  given  ^    ^  y^  ^  g    ^      3      ,     ^       ^^  ^ 

to  h^  for   the   sperfa^   purpo.es   of  the  case,  t,,^  ^^e  rule  will  not  apply  in  the  caae*  nJrh 

Junsdiction    may    be    in    the    court    over    the  hand,  because  it  ha*  bJS  decided  by  the  bijb- 

causa,  but  there  may  be  an  ezcees  of  Junadic-  „t  tribunal  in  New  York,  that  the  ChaciX 

tion  aaserted  in  lU  judgment.  That  waa  Shriv-  had  jurisdiction,  under  the  acta  for  the  nMid 

er"*  case,  in  2  Howard.  Clarke,  to  give  Che  order  permitting  himtorf 

Tbea   the  point  of   inqniry   now  is,  exactly  the  property  to  hi*  anditwa  In  payment  d  hii 

tlut  nbkh  thaJudgMinUweuMbLUuiLW  te\iU. 
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It  is  difficult  for  us  to  admit  that  the  eases  of 
Clarke  v.  Van  Surlay,  in  15  Wendell,  and 
Cochran  v.  Van  Surlay,  in  20  Wendell,  were 
meant  to  de<vde  that  point,  when  each  Judge 
whose  opinion  has  been  reported  in  those  cases 
expresses  an  opinion  amounting  almost  to  a 
denial  that  the  Chancellor  had  Jurisdiction  to 
order  or  permit  a  sale  in  payment  of  Clarke's 
debts.  But  admit  that  the  New  York  cases 
are  otherwise,  we  cannot  admit  that  the  rule 
hitherto  observed  in  the  court,  of  recognizing 
the  judicial  decisions  of  the  highest  eourts  of 
the  States  upon  State  statutes  relative  to  real 
property  as  a  part  of  local  law,  comprehends 
private  statutes  or  statutes  giving  special  Juris- 
diction to  a  State  court  for  the  auenation  of 
private  estates.  It  has  never  been  extended  to 
private  acts  relating  to  particular  persons,  for 
the  reason,  that  whatever  a  court  in  a  State 
may  do  in  such  a  case,  its  decision  is  no  part  of 
local  law.  It  concerns  only  those  for  whose 
benefit  such  a  law  was  passed,  and  because  the 
decision  under  it  is  no  rule  for  any  other  future 
case.  It  may  from  analogy  be  cited  for  the 
interpretation  of  another  private  law  of  a  like 
kind,  but  then  the  utmost  extension  of  it 
would  be,  that  there  would  be  two  judgments 
in  two  private  cases,  which  only  show  more 
plainly  that  no  local  law  had  been  made  by 
both. 

The  case  put  before  us,  upon  several  of  the 
points  certified,  is  this:  The  State  of  New 
York  passes  certain  acts  for  the  relief  of 
Thomas  B.  Clarke,  in  relation  to  a  devise  of 
644*]  land,  and  ^directs  that  the  acts  shall  be 
carried  into  execution  by  the  Chancellor  of  the 
State.  In  the  course  of  the  proceedings  for 
that  purpose,  he  orders  that  the  trustee,  Clarke, 
may  sell  or  mortga^  particular  portions  of  the 
land,  and  permits  him  to  convey  parts  of  it  in 
payment  of  any  debt  or  debts,  upon  a  valua- 
tion to  be  agreed  on  between  himself  and  his 
creditors;  and  that  Clarke  may  apply  the  pro- 
ceeds of  sales  to  the  payment  of  his  debts. 

The  defendant  in  this  action  says  he  bought 
from  De  Grasse.  It  is  proved  that  De  Orasse 
was  a  creditor  of  Clarke,  and  that  the  consider- 
ation for  Clarke's  conveyance  to  him,  except 
the  wild  lands,  was  the  amount  that  Clarke 
owed  to  him.  Then,  in  order  to  sustain 
Clarke's  conveyance  to  De  Grasse,  he  intro- 
duces the  acts  for  the  relief  of  Clarke,  and  the 
orders  of  the  Chancellor  upon  them. 

This  evidence  raises  the  question,  whether  or 
not  the  Chancellor  had  jurisdiction  to  give  an 
order,  permitting  Clarke  to  convey  any  part 
of  the  property  In  payment  of  a  debt.  After 
the  most  careful  perusal  of  the  acta  and  orders, 
we  have  conclude  that  the  Chancellor  had  not 
the  jurisdiction  to  give  an  order,  permitting 
Clarke  to  convey  any  part  of  the  devised  prem- 
ises in  satisfaction  of  fiis  debts,  and  that  neither 
De  Grasse  nor  his  alienee,  Berry,  can  derive 
from  the  order,  or  the  conveyance  by  Clarke  to 
De  Grasse,  any  title  to  the  premises  in  dispute. 
This  conclusion  substantially  answers  the  first 
four  points  certified;  but  answers  will  be  given 
in  more  precise  form  hereafter. 

We  now  proceed  to  the  other  points  certified. 

Upon  the  first  of  them,  relating  to  the  prem- 
ises having  been  parted  with  by  Clarke  to  De 
Grasse,  upon  a  consideration  other  than  cash,  I 
If  •  remark,  that  ''sale"  is  a  word  of  predas  legal ' 
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import,  both  at  law  and  In  equity.  It  means, 
at  all  times,  a  contract  between  parties, 
to  give  and  to  pass  rights  of  property  for 
money — which  the  buyer  pays  or  promises  to 
pay  to  the  seller  for  the  thing  bought  and  sold, 
troy's  Max,  ch.  42;  Shep.  Touch.  244.  No 
departure  from  the  manner  in  which  a  sale  is 
directed  to  be  made,  either  under  a  judgment 
at  law  or  a  decree  in  equity,  is  permitted. 

In  the  acts  for  the  relief  of  Clarke,  "sale"  is 
the  word  used  and  frequently  repeated.  No 
other  term,  in  reference  to  the  power  given  to 
sell  a  part  of  the  devised  premises,  is  UMd.  The 
Chancellor's  order  is,  that  Clarke  is  permitted 
to  sell.  No  words  are  used  in  the  acts  to 
qualify  the  term  "sale."  There  is  not  any- 
tning  to  raise  a  presumption  that  Clarke  was 
permitted  to  sell  for  anything  else  than  cash. 
Even  the  debts  of  Qarke,  *which  the  [*645 
Chancellor  thought  he  had  the  Jurisdiction  to 
order  the  payment  of,  are  directed  to  be  paid 
out  of  the  proceeds  of  the  sale. 

We  think,  therefore,  that  the  deed  executed 
by  Clarke  to  De  Grasse,  being  upon  a  consider- 
ation other  than  for  cash,  is  not  valid  to  pass 
the  premises  in  dispute  to  De  Grasse,  or  to  his 
alienees. 

Another  point  certified  is,  whether  Clarke, 
having  previously  mortgaged  the  premises  In 
fee  to  Henry  Simmons,  had  competent  author- 
ity to  sell  and  convey  the  same  to  De  Grasse. 
If  Clarke  could  not  convey  the  premises  for 
which  he  was  the  trustee  to  a  creditor  in  pay- 
ment of  a  debt  due  when  the  order  of  the 
Chancellor  was  given,  his  having  united  with 
the  master  in  ehancery  In  mortgaging  the 
premises  in  fee  to  Simmons,  as  a  security  for  a 
debt,  could  not,  from  any  transfer  of  it  by  the 
mortgagee,  alter  its  character  as  a  security  for 
a  debt,  so  as  to  permit  the  assignee,  who  by 
taking  an  assignment  of  the  mortgage  became 
a  crefitor,  or  any  other  person  who  became  his 
assignee,  to  receive  from  Clarke  a  conveyance 
of  the  premises  in  discharge  of  the  mortgage. 
Simmons  was  a  creditor  of  Clarke.  The  as- 
signee of  his  elaim  could  only  be  a  creditor  in 
his  place,  having  no  other  right  to  be  paid  by 
a  conveyance  of  the  premises  than  the  original 
creditor  had.  But  in  truth  the  mortgage  was 
discharged,  and  being  so,  Clarke  was  replaced 
in  his  trustee  relation  to  the  premises  precisely 
as  he  stood  before  the  mortgage  was  made.  He 
could  not  then,  because  the  land  had  been 
mortgaged  in  fee  to  Simmons,  have  any  au- 
thority to  sell  and  convey  the  premises  to  De 
Grasse,  for  the  consideration  of  the  debt  due 
by  him  to  De  Grasse.  But  if  by  the  question 
it  was  meant  that,  because  Clarke  had  mort- 
gaged to  Simmons,  he  could  not  mortgage  or 
sell  again  after  a  release  from  the  mortgagee, 
then  we  conclude  that  Clarke's  having  pre- 
viously mortgaged  the  premises  in  fee  to  Sim- 
mons, did  not  prevent  him,  after  a  release  from 
the  mortgagee,  from  selling  and  mortgaging 
the  premises  again,  provided  the  same  was  not 
done  in  payment  of  a  debt,  or  as  security  for  a 
debt. 

The  eighth  point  may  be  dismissed  with  two 
observations.  If  the  conveyance  from  Clarke 
to  De  Grasse  did  not  give  to  him  a  title,  and 
we  have  said  it  did  not,  De  Grasse  could  not 
convey  a  title  in  the  premises  to  a  third  person, 
though  value  was  received  by  him  from  the 
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latter.  Besides,  In  thfs  ease,  the  paper  under 
which  De  Orasse  claims  has  recitals  in  it, 
which  would  exclude  any  person  buying  from 
him  from  saying  that  he  had  not  notice  enough 
to  put  him  upon  an  inquiry  into  the  title  of  ve 
Grasse. 

546*]  *We  are  now  brought  to  the  consid- 
eration of  the  point,  whether  the  deed  to  De 
Grasse  is  valid,  it  having  no  certificate  in- 
dorsed upon  it  that  it  was  approved  by  a  mas- 
ter in  chancery.  It  involves  what  has  been  the 
practice  in  courts  of  equity,  which,  from  Ions 
standing,  habitual  use,  and  uniform  judicial 
acquiscence,  has  become  law — law  in  England, 
law  in  New  York,  law  for  the  courts  of  equity 
of  the  United  States,  and  law  in  every  State 
of  the  Union,  except  as  it  may  have  been  mod- 
ified by  the  legislation  of  the  States. 

The  usual  mode  of  selling  property  under  a 
decree  or  order  in  chancery  is  a  direction  that 
it  shall  be  sold  with  the  approbation  of  a  mas- 
ter in  chancery,  to  whom  the  execution  of  the 
decree  in  that  particular  has  been  confided.  It 
matters  not  whether  the  sale  is  public  or  private 
by  a  person  authorized  to  make  it.  Not  that 
the  approbation  of  the  master  in  either  case  com- 
pletes a  title  to  a  purchaser.  It  is  only  the 
master's  approval  of  the  sale,  and  is  one  step 
towards  a  purchaser's  getting  a  title.  Before, 
however,  a  purchaser  can  get  a  title,  he  must 
get  a  report  from  the  master  that  he  approves 
the  sale,  or  that  he  was  the  best  bidder,  accord- 
ingly as  the  sale  may  have  been  made  either 
privately  or  at  auction.  That  report  then  be- 
comes the  basis  of  a  motion  to  the  court,  by 
the  purchaser,  that  his  purchase  may  be  con- 
firmed. Notice  of  the  motion  is  given  to  the 
solicitors  in  the  cause,  and  confirmation  nisi  is 
ordered  by  the  court — to  become  absolute  in  a 
time  stated,  unless  cause  is  shown  against  it. 
Then,  unless  the  purchaser  calls  for  an  investi- 
gation of  the  title  by  the  master,  it  is  the  mas- 
ter's privilege  and  dutv  to  draw  the  title  for 
the  purchaser,  reciting  in  it  the  decree  for  sale, 
his  approval  of  it,  and  the  confirmation  by  the 
court  of  the  sale,  in  the  manner  that  such  con- 
firmation has  been  ordered. 

We  have  been  thus  particular,  for  the  pur- 
pose of  showing  the  offices  of  the  master  in  re- 
lation to  a  sale,  and  what  is  meant  by  subject- 
ing a  sale  to  the  approval  of  a  master,  and  to 
show  that  such  a  sale,  until  approved  by  the 
master  and  confirmed  by  the  court,  gives  no 
title  to  a  purchaser  of  an  estate,  which  he  may 
have  bargained  to  buy.  We  do  not  mean  to 
sav  that  such  cautionary  proceedings  upon 
sufes  under  decrees  and  orders  in  chancery  may 
not  be  dispensed  with,  by  a  special  order  of  the 
Chancellor  to  pretermit  them,  but  that  such 
are  the  proceedings,  when  no  special  order 
has  been  given.  Nor  do  we  mean  to  have 
it  implied  that  a  special  order  for  the  mas- 
ter's approval  of  the  sale  was  not  given  in  this 
ease. 

The  proviso  in  the  order  of  the  15th  March, 
1817,  is{  "^tivided,  nevertheless,  that  every 
647*]  sale,  and  mortgage,  and  conveyance  *in 
satisfaction,  that  may  be  made  by  the  said 
Thomas  B.  Clarke  in  virtue  hereof,  shall  be  ap- 
proved by  one  of  the  masters  of  this  court,  and 
that  a  certificate  of  such  approval  be  indorsed 
upon  everv  deed  or  mortgage  which  shall  be 
made  in  the  premises.* 
1193 


Our  interpretation  of  the  order  la,  that  the 
approval  of  the  master,  and  the  certificate  of 
it,  are  not  confined  to  a  conveyance  in  satisfac- 
tion of  debt,  but  that  the  Chancellor  meant  that 
the  approval  and  certificate  should  be  given 
and  be  indorsed  upon  every  deed  of  sale  and 
mortgage,  as  well  as  upon  conveyances  in  satis- 
faction ojf  debts. 

It  was  also  argued,  that  the  sale  to  De  Graaaf 
was  a  judicial  sale.  Unless  a  legal  term  of  def- 
inite and  unmistakable  certainty  in  all  the  past 
application  of  it  shall  be  made  to  comprehend  t 
transaction  which  it  has  never  included  before, 
the  sale  by  Clarke  to  De  Grasse  was  not  a  judi- 
cial sale.  By  judicial  sale  is  meant  one  made 
under  the  process  of  a  court  having  competent 
authority  to  order  it,  by  an  ofilcer  legally  tp- 
pointed  and  commissioned  to  sell. 

The  sale  by  Clarke  to  De  Grasse  was  an  tt- 
tempt  by  both  of  them  to  evade  the  order  of  tlM 
Chancellor,  that  every  sale,  etc.,  made  bj 
Clarke,  shall  be  approved  by  one  of  the  mas- 
ters of  this  court,  and  that  a  certificate  of  rack 
approval  be  indorsed  upon  every  deed  or  mort- 
p;age  that  may  be  made  in  the  premises.  And 
in  no  event  could  a  sale  by  Clarke,  in  confonn- 
ity  with  the  order,  have  been  a  judicial  sale,  but 
simply  a  sale  by  a  private  individual  authoriied 
to  make  it  under  acts  passed  for  his  relief,  and 
assented  to  by  the  Chancellor,  for  the  puipoee 
of  ultimately  substantiating  and  verifying  07  s 
court  of  record  the  transAr  of  the  property. 
It  was  a  sale  made  without  process,  not  07  tn 
officer  in  any  sense  of  the  word,  but  by  a  pri- 
vate person  to  a  private  person,  after  negotia- 
tion between  them,  and  clone  by  one  of  them, 
who  had  only  in  a  particular  way  the  assent  ol 
the  Chancelio;  to  sell. 

Now  if,  in  the  instance  of  Clarke's  convej- 
ance  to  De  Grasse,  none  of  the  usual  cautions 
have  been  taken  by  the  latter  to  make  the  con- 
veyance complete — which,  for  the  sake  of  the 
present   point,   we  are  only  supposing  might 
have  been  done,  subject  to  our  conclusion  that 
Clarke  could  not  have  conveyed  the  premises 
to  him  as  a  creditor — whose  fault  is  it  tnat  they 
were  not  taken?  and  how  much   more  is  De 
Grasse's  fault  a^^ravated  from  the  testimony 
in  the  cause,  which  proves  that  he  was  told  by 
the  master,  Mr.  Hamilton,  from  the  start  of  his 
buying  or  meaning  to  buy  from  Clarke,  that 
he  would  not  approve  the  sale,  and  make  such 
a  certificate  of  it,  upon  the  paper  *given[*548 
to  him  by  Clarke,  upon  such  a  consideration 
for  the  property. 

We  find  the  answer  to  our  inquiriea  in  the 
long  experience  and  practice  in  chancery,  hi 
any  sale  under  a  decree  or  order  in  chancery, 
the  purchaser,  before  he  pays  his  money,  must 
not  only  satisfy  himself  that  the  title  to  the 
property  to  be  sold  is  good,  but  he  must  take 
care  that  the  sale  has  been  made  according  to 
the  decree  or  order.  Coldough  v.  Sterum,  Z 
Bligh.  181 ;  Lutwiche  v.  Winf ord,  2  Bro.  C  C 
251.  If  he  takes  a  title  under  an  imperfect 
sale,  he  must  abide  the  consequence. 

In  this  instance  there  was  a  perverse  dine- 
ward  bv  De  Grasse  of  the  order  of  the  diancel- 
lor  and  the  caution  of  the  master.  His  con- 
duct puts  it  out  of  his  power,  or  anyone  daio- 
ing  under  him,  to  complain,  if  Clarke's  con- 
veyance shall  be  declared  to  be  invalid,  on  se- 
oount  of  the  master's  disapproval  of  the  sale  aid 
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his  refusal  to  put  a  certificate  of  approval  of  it 
upon  the  deed  to  De  Grasse. 

Mr.  Hamilton's  (the  master)  testimony  in  the 
case  is,  that  Clarke  and  De  Grasse  came  to  him 
to  approve  the  deed  which  it  is  his  impression 
had  been  filled  up  by  Clarke,  and  that,  upon 
ascertaining  from  them  the  consideration,  he 
refused  to  do  so.  The  deed,  too,  recites  a  con- 
sideration of  two  thousand  doUars,  and  it  is 
proved  that  the  consideration  was,  in  fact,  wild, 
worthless  tax  lands  in  Virginia  or  Pennsylva- 
nia, an  account  for  articles  furnished  to  Clarke 
by  De  Grasse,  and  some  items  of  money  lent. 
The  witness  says,  both  Clarke  and  De  Grasse 
came  together  more  than  once  to  his  office  on 
the  subject,  and  that  he  was  besought  by  them 
frequently  to  approve  the  deed;  that  he  would 
not  do  so.  It  is  the  case  of  an  anxious  credit- 
or, holding  on  to  what  he  could  get  from  an 
insolvent  and  prodigal  debtor,  in  spite  of  what 
he  knew  to  be  the  only  terms  upon  which  the 
debtor  could  convey. 

We  think  that  the  sale  by  Clarke  was  a  nul- 
lity without  such  approval  by  the  master,  to 
whom  the  execution  of  the  order  was  confided 
by  the  Chancellor.  "Looking  merely  to  the 
parties,  it  is  a  nullity,  because  it  wants  the  as- 
sent of  the  Chancellor,  through  the  ofi&cer  whom 
he  substitutes  for  himself  to  give  it.  Looking 
to  the  conveyance,  it  is  void  for  the  want  of  the 
performance  of  that  condition  precedent  which 
was  made  essential,  not  merely  to  the  com- 
mencement of  the  estate,  but  to  the  very  crea- 
tion of  the  power  of  sale." 

It  is  under  that  conveyance,  and  another  from 
De  Grasse  to  him,  that  the  defendant  in  eject- 
ment claims  title  to  the  premises  in  dispute. 
They  do  not  give  to  him  any  title,  either  legal 
or  equitable. 

549*]     *We  answer,  then,  to  the  points  cer- 
tified to  this  court  for  its  decision: 

To  the  first  point,  we  rule  that  the  act  of  the 
Legislature,  stated  in  the  case,  devested  the  es- 
tate of  the  trustees  under  the  devise  in  the  will 
of  Mary  Clarke,  but  did  not  vest  the  whole  es- 
tate in  fee,  or  any  part  of  it,  in  Thomas  B. 
Clarke. 

To  the  second  point,  we  rule  that  the  author- 
ity given  b^  the  said  acts  to  the  trustee  to  sell, 
was  a  special  power,  to  be  strictly  pursued,  and 
that  the  trustee  was  not  vested  with  an  abso- 
lute power  of  alienation,  but  only  with  the  pow- 
er to  sell  with  the  assent  of  the  Chancellor,  sub- 
ject, in  all  that  the  trustee  might  do,  by  way  of 
sale  or  otherwise,  concerning  the  premises,  to 
re-examination  and  account  in  equity. 

To  the  third  point,  we  rule  that  so  much  of 
the  order  set  forth  in  the  case,  as  having  been 
made  by  the  Chancellor,  which  permitted 
Thomas  B.  Clarke  to  convey  any  part  or  parts 
of  the  southern  moiety  of  the  estate,  or  any 
other  part  of  the  estate,  in  payment  and  satis- 
faction of  any  debt  or  debts  due  and  owing 
from  Thomas  B.  Clarke,  upon  a  valuation  to 
be  agreed  between  himself  and  his  respective 
creditors,  provided,  nevertheless,  that  every 
sale,  and  mortgage,  and  conveyance  in  satis- 
faction, that  may  be  made  by  the  said  Thomas 
B.  Clarke,  in  virtue  hereof,  shall  be  approved 
by  one  of  the  masters  of  the  court,  and  that  a 
certificate  of  such  approval  be  indorsed  upon 
every  deed  or  mortgage  that  may  be  made  in 
the  premises,  or  whlok  authorised  Thomas  B. 
11  Ii.  ed. 


Clarke  to  receive  and  take  the  moneys  arising 
from  the  premises  and  apply  the  same  to  the 
payment  of  his  debts,  and  to  invest  the  surplus 
in  such  manner  as  he  may  deem  proper  to  yield 
an  income  for  the  maintenance  and  support  of 
his  family — was  not  authorixed  or  in  eoi^orm- 
ity  to  the  acts  of  the  Legislature,  as  they  art 
set  forth  in  the  record.  That  these  orders,  how- 
ever, are  to  be  regarded  as  the  acts  of  a  court  of 
chancery,  exercising  a  special  jurisdiction  under 
private  acts,  which  did  not  give  to  the  Chan- 
cellor jurisdiction  to  pass  the  orders  as  they 
have  been  stated  in  this  answer  to  the  thira 
point. 

To  the  fourth  point,  we  rule  that  the  Chan- 
cellor had  authority  under  the  acts  to  assent  to 
sales  and  conveyances  of  the  estate  by  the  trus- 
tees, but  not  to  any  sale  or  conveyance,  or  any 
other  consideration  than  for  cash  paid  on  said 
conveyance. 

To  the  fifth  point,  we  rule  that  the  deed  ex- 
ecuted by  Thomas  B.  Clarke  to  George  De 
Grasse,  for  the  premises  in  Question,  is  not  val- 
id, it  having  been  made  for  a  consideration 
other  than  for  cash  paid  on  the  purchase. 

To  the  sixth  point,  we  rule  tnat,  if  the  deed 
to  De  Grasse  *had  been  otherwise  valid,  [*650 
which  we  have  said  was  not,  it  would  not  be 
valid  without  having  a  certificate  indorsed 
thereon,  that  it  was  approved  by  Mr.  Hamilton* 
the  master  in  chancery,  to  whom  the  execution 
of  the  order  was  confided  by  the  Chancellor. 

To  the  seventh  point,  we  rule  that  the  mort- 
gage in  fee  of  the  premises  by  Clarke  to  Sim- 
mons, did  not  so  exhaust  the  power  as  trustee, 
that  he  might  not,  after  a  release  from  the  mort- 
^gee,  sell  or  mortgage  the  property  again;  but 
it  was  not  in  the  trustee's  power  to  sell  to  De 
Grasse  for  •  debt. 

To  the  eighth  point,  we  rule  that  the  subse- 
quent conveyance  of  the  premises,  as  set  forth 
in  the  case,  made  by  George  De  Grasse,  would 
not  give  to  his  f^rantee,  or  the  grantee's  assigns, 
a  vaBd  title  against  the  plaintifl's  in  ejectment. 

Mr.  Chief  Justice  Taney  dissented  from  the 
opinion  of  the  court  in  this  case,  and  also  in 
the  subsequent  cases  of  Williamson  and  Wife 
V.  The  Irish  Presbyterian  Congregation  of  New 
York,  and  of  Charles  A.  Williamson  and  Wife, 
Rupert  J.  Cochran  and  Wife,  and  Bayard 
Clarke  v.  George  Ball;  and  concurred  with  Mr. 
Justice  Nelson. 

BIr.  Justice  Catron  also  dissented  in  the 
above  enumerated  cases,  and  concurred  with 
the  opinion  of  Mr.  Justice  Nelson. 

Mr.  Justice  Nelson: 

I  am  unable  to  concur  in  the  judgment  of  a 
majority  of  the  court  in  this  case,  and  shall, 
therefore,  proceed  to  state  the  groimds  of  that 
dissent,  with  as  much  brevity  as  the  nature  and 
importance  of  the  questions  involved  will  ad- 
mit. 

I  shall  confine  the  examination  to  those 
grounds  which  I  regard  as  decisive  in  the  de- 
termination of  these  questions,  without  stopping 
to  discuss  several  other  points  made  upon  ii» 
argument,  and  which  have  a  more  remote  bear- 
ing upon  the  case. 

The  will  of  Mary  Clarke,  made  and  published 
April  9th,  1802,  lies  at  the  foundation  of  this 
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controversj;  and  it  is  necesBary,  therefore,  to 
recur  for  a  moment  to  its  provisions. 

She  devised  to  tliree  trustees  and  their  heirs, 
a  part  of  her  farm  at  Greenwich,  called  Chelsea, 
then  situate  in  the  vicinity  of  the  city  of  New 
York,  now  a  part  of  it,  embracing  some  forty 
acres  of  land,  together  with  a  dwelling  house  in 
town,  in  trust,  to  receive  the  rents  and  profits, 
and  pay  the  same  to  Thomas  B.  Clarke,  a 
grandson,  during  his  life;  and  after  his  de- 
cease, to  convey  the  estate  to  his  children  living 
at  his  death ;  and  if  he  should  leave  no  children, 
then,  in  trust,  to  convey  the  same  to  Clement 
G.  Moore,  and  his  heirs. 

551*]  *Thomas  B.  Clarke,  the  tenant  for 
Ufc,  was  married  in  1802,  and  in  1814  had  a 
family  of  six  children,  the  eldest  eleven  years  of 
age;  and  on  the  2d  of  March  of  that  year,  ap- 
plied to  the  Legislature  of  New  York  for  relief, 
on  the  ground  that  the  property  devised  was, 
in  its  then  condition,  nearly  unproductive,  and 
incapable  of  being  improved  so  as  to  yield  an 
adequate  income  for  the  maintenance  ai\d  sup- 
port of  himself  and  family. 

The  trustees  and  C.  C.  Moore  Joined  in  the 
application. 

On  the  1st  of  April,  1814,  an  act  was  passed 
for  his  relief,  authorizing  the  Court  of  Chan- 
cery to  appoint  trustees  in  the  place  of  those 
named  in  the  will,  and  providing  for  a  sale  of  a 
moiety  of  the  estate  by  the  trustees,  under  the 
direction  of  the  Chancellor;  the  proceeds  to  be 
invested  in  stocks  or  real  security,  upon  the 
trusts  in  the  will,  and  the  income  to  be  applied 
to  the  maintenance  and  support  of  the  family 
of  Clarke,  and  the  education  of  his  children. 
Nothing  was  done  under  this  act. 

On  the  2l8t  of  February,  1815,  Clement  C. 
Moore,  the  ultimate  remainderman  under  the 
will,  released  and  quitclaimed  all  his  interest  in 
the  estate  of  Clarke;  and  on  a  second  applica- 
tion to  the  Legislature  for  relief,  a  supplemen- 
tal act  was  passed,  on  the  24th  of  Marcn,  1815, 
reciting  in  the  preamble  the  release,  and  substi- 
tuting Clarke  as  the  trustee  of  the  estate  in  place 
of  those  provided  for  in  the  previous  act;  and 
authorizing  a  sale  by  the  trustee  of  a  moiety  of 
the  estate,  with  the  assent  of  the  Chancellor, 
and  providing  for  the  investment  of  so  much  of 
the  proceeds  in  Clarke,  as  trustee,  as  the  Chan- 
cellor should  direct;  the  income  of  the  invest- 
ment to  be  applied  to  the  maintenance  and  sup- 
port of  the  family,  as  in  the  previous  act. 

Ou  an  application  to  the  Chancellor,  under 
this  and  the  previous  act,  on  the  28th  of  June, 
1815,  an  order  of  reference  to  one  of  the  mastera 
in  chancery  was  made,  directing  him  to  inquire 
into  the  debts  of  Clarke,  distinguishing  between 
those  contracted  for  the  maintenance  of  his 
family  and  the  education  of  his  children;  and 
into  the  then  condition  of  the  estate  devised  un- 
der the  will,  and  the  means  possessed  by  Clarke 
to  maintain  and  support  his  family,  other  than 
from  the  rents  and  profits  of  the  estate;  which 
report  was  made  accordingly.  And  on  the 
coming  in  and  filing  of  the  same,  the  Chancel- 
lor, on  the  dd  of  July,  ordered  a  sale  of  a  moiety 
of  the  estate,  together  with  the  house  and  lot  in 
town;  and  that  so  much  of  the  proceeds  as 
might  be  necessary  for  the  purpose  be  applied, 
under  the  direction  of  one  of  the  masters  of  the 
court,  to  the  payment  and  discharge  of  the  debts 
ibeh  owiag  by  Clarke,  and  to  be  contracted  for 
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the  necessary  purposes  of  the  family,  to  he 
proved  before  the  said  masters;  and  the  residue 
to  be  invested  and  the  income  applied  aa  therein 
provided  by  the  order. 

'Nothing  was  done  tmder  this  order  [*55S 
except  the  sale  of  a  few  lots,  the  sales  having 
been  superseded  by  the  master  for  want  of  bid- 
ders, at  the  request  of  the  trustee,  to  prevent 
the  sacrifice  of  the  property.  And  on  applica- 
tion to  the  Legialature,  another  act  was  passed, 
on  the  29th  of  March,  1816,  authorizing  Clarke, 
as  trustee,  under  the  order  already  granted  by 
the  Chancellor,  or  any  subsequent  orders  that 
might  be  granted,  either  to  mortgage  or  sell  the 
premises  which  the  Chancellor  had  permitted, 
or  might  permit,  him  to  sell;  and  to  apply  the 
proceeds  to  the  purposes  required,  or  that  migiit 
be  required,  by  the  chancellor,  under  the  pre- 
vious acts  of  the  Legislature. 

On  the  15th  of  March,  1816,  on  an  applica- 
tion, the  Chancellor  ordered  that  Clarke  be  au- 
thorized to  mortgage  or  sell  the  moiety  of  the 
estate,  as  provided  for  in  the  several  acts,  as 
might  be  deemed  most  beneficial  to  all  parties 
concerned;  and  also  to  convey  any  part  of  it  in 
payment  and  satisfaction  of  any  debt  owing  by 
him,  upon  a  valuation  to  be  aereed  on  between 
him  and  his  creditors,  provided  that  every  sale, 
and  mortgage,  and  conveyance  in  satisfaction, 
that  may  DC  made  by  him,  shall  be  approved  by 
one  of  the  masters  of  the  court;  and  that  the 
certificate  of  such  approval  be  indorsed  on  iDcli 
deed  or  mortgage*  that  may  be  made  in  the  prem- 
ises. And  further,  that  he  apply  the  proceeds 
to  the  payment  of  his  debts,  and  invest  the  sur- 
plus in  such  manner  as  he  may  deem  proper  to 
yield  an  income  for  the  support  and  maintenanee 
of  his  family. 

On  the  2d  of  August,  1821,  Clarke,  imder  this 
order  of  the  court,  sold  and  conveyed  the  lot  in 

?uestion,  among  others,  to  George  De  Grasse, 
or  the  consideration  on  the  face  of  the  deed  of 
$2,000.  No  approval  of  the  master  appeared 
to  have  been  indorsed  on  the  deed. 

The  defendant  holds  through  intermediate 
conveyances  from  De  Grasse,  and  is  admitted 
to  be  a  bona  fide  purchaser. 

I  have  thus  stated  the  material  facts  out  of 
which  the  important  questions  involved  in  this 
case  arise;  and  I  have  done  so  for  the  reason 
that,  in  my  judgment,  the  statement  itself  pre- 
sents a  history  of  legislative  and  judicial  pro- 
ceedings, which  demonstrate  that  the  legal  title 
to  the  premises  in  controversy  is  in  the  defend- 
ant, upon  well  established  principles  of  law— 
a  title  derived  under  a  ludicial  sale,  made  in 
pursuance  of  an  order  or  judgment  of  one  of  tht 
highest  courts  in  a  State,  in  the  exercise  of  iti 
general  inrisdiction. 

This  plain  proposition  is  manifest  on  the  facf 
of  the  record.  Every  order  made  by  Chancel- 
lor Kent  was  made  in  his  court  according  to  the 
established  forms  of  proceeding,  and  rales  (A 
the  court. 

*The  Chancellor  had  previooaly  de-  [*55S 
termined  (In  the  Matter  of  Bostwick,  4  Johns. 
Ch.  100),  that  a  proceeding  of  thia  character 
could  be  properly  instituted  by  petltioii  instesd 
of  by  bill,  aa  he  found  it  to  be  in  conformitj 
with  the  established  practice  of  the  Court  A 
Chancery   in    England. 

The  practice  there  had  not  been  uniform,  d^ 
pending  somewhat  upon  the  amount  of  the  ei* 
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tate;  and  a  distiiictioii  had  been  made,  at  one 
time,  between  real  and  personal  estate;  but  the 
later  authorities  had  generally  concurred  in  al- 
lowing the  institution  of  the  proceeding  by 
petition.  2  Story's  Eq.  sec.  1354,  p.  682,  and 
cases  there  referred  to;  Macpherson  on  l^ants, 
ch.  22,  sec.  1,  and  cases. 

In  every  instance,  the  application  took  tha 
usual  course  of  a  reference  to  one  of  the  masters 
of  the  court,  directing  him  to  inquire  into  the 
truth  of  the  allegations  in  the  petition,  and  re- 
port thereon;  and  upon  the  coming  in  and  filing 
of  the  report,  the  order  was  entered. 

All  the  powers  and  machinery  of  the  court 
were  used  in  conducting  the  proceedings;  and 
which,  while  they  facilitate  the  orderly  despatch 
of  business,  at  the  same  time  enable  the  parties 
to  present  their  case  in  the  fullest  and  most  au- 
thentic form,  for  the  judgment  of  the  court. 

Even  if  a  bill  had  be^  filed  in  this  case — 
and  we  have  seen  that  it  might  have  been, 
in  which  event,  it  would  hardly  have  been 
pretended  the  order  or  decree  of  the  court 
could  have  been  questioned  collaterally — the 
forms  of  the  proceeding  could  not  have  been 
more  strictly  observed.  Indeed,  the  petition 
in  the  particular  case  is  nothing  more  than  a 
substitute  for  the  bill,  as  affording  a  more 
speedy  and  econondcal  mode  of  instituting  the 
proceedings. 

Originally  it  was  supposed  that  a  bill  was  in- 
dispensable (Fonbl.  Eq.  Book  2,  part  2,  ch.  2, 
sec.  1,  note  d),  as  it  still  is  in  England,  where 
the  estate  of  the  infant  is  large,  or  it  is  doubt- 
ful as  to  the  fund.  15  Ves.  446;  Macpherson 
on  Infants,  p.  214,  and  cases. 

Any  partv  interested  in  the  order  had  a  right 
to  appeal  from  the  decision  of  the  Chancellor 
to  the  Court  for  the  Correction  of  Errors,  as 
appeals  may  be  taken  from  interlocutory,  as 
well  as  final  decrees,  according  to  the  laws  and 
practice  in  New  York. 

That  an  appeal  might  have  been  taken  in  the 
case  is  the  established  practice,  and  would  be 
doubted  by  no  lawyer  there;  and  which,  of  itself, 
would  seem  to  be  decisive  of  the  nature  and 
character  of  the  jurisdiction  exercised  bj  the 
Chancellor. 

Being,  therefore,  a  judicial  sale  under  the 
judgment  of  one  of  the  highest  courts  of  the 
State,  the  principle  is  fundamental,  that  the 
664*]  ^regularity  of  the  proceedings  cannot 
be  inquired  into  in  this  collateral  way. 

The  general  impression  of  all  the  cases  on 
this  head,  says  Lord  Redesdale,  is,  that  the  pur- 
chaser has  a  right  to  presume  that  the  court 
has  taken  the  steps  necessary  to  investigate  the 
rights  of  the  parties,  and  that  it  has  on  investi- 
gation properly  decreed  a  sale.  1  Sch.  &  Lef. 
iD7.  And  says  Mr.  Justice  Thompson,  in  de- 
livering the  opinion  of  this  court  in  Thompson 
V.  Tolmie,  2  Peters,  168:  "If  the  purchaser 
was  responsible  for  the  mistakes  of  the  court 
in  point  of  fact,  after  it  had  adjudicated  upon 
the  facts,  and  acted  upon  them,  these  sales 
would  be  snares  for  honest  men.  The  purchaser 
in  not  bound  to  look  farther  back  than  the  order 
of  the  court.  He  is  not  to  see  whether  the  court 
was  mistaken  in  the  facts." 

The  defendant  in  that  case  held  the  title 
under  a  iudicial  sale,  ordered  by  the  court  in 
a  case  of  partition,  where  the  commissioners 
had  reported  that  partition  could  not  be  made' 
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without  losa.  The  ndt  was  brought  b^  the 
heirs,  who  set  up,  as  invalidating  the  title  of 
the  defendant,  that  neither  of  the  children  of 
the  intestate  was  of  age  at  the  time  of  the  sale. 
The  statute  expressly  forbade  it,  until  the  eldest 
became  of  age.  The  other  ground  was,  that 
the  sale  had  been  confirmed  only  conditionally. 
The  court  held  the  parties  concluded  by  the 
order  and  sale. 

I  shall  not  pursue  the  examination  of  this 
branch  of  the  case  farther,  as  the  principle  upon 
which  it  rests  has  become  incorporated  into  the 
very  elements  of  the  law.  I  have  referred  to 
these  two  cases,  simply  to  illustrate  the  strength 
and  force  of  the  principle,  in  protecting  the 
title  of  a  bona  fide  purcnaser,  standing  in  the 
relation  of  the  present  defendant. 

But  it  has  been  argued,  that  Chancellor  Kent, 
while  sitting  in  his  court,  administering  the  law 
under  these  acts  of  the  Legislature  of  New  York* 
has  misconstrued  or  misapprehended  the  nature 
of  his  jurisdiction;  and  that,  instead  of  sitting  as 
a  court,  he  was  acting  in  the  subordinate  char- 
acter of  a  commissioner,  or  as  an  individual 
outside  of  his  court;  that  it  was  an  extraordi- 
nary power,  conferred  upon  him  by  a  special 
statute,  prescribing  the  course  of  proceeding; 
and  that  any  departure  therefrom,  or  error  m 
the  proceedings,  rendered  the  order  null  and 
void,  and  of  course  all  acts  done  under  it. 

It  was  even  intimated,  though  not  argued* 
that  the  statutes  themselves  were  unconstitu- 
tional; that  it  was  not  competent  for  the  LegU- 
lature  to  authorize  the  sale  of  the  real  estate  of 
infants  for  their  maintenance  and  support,  or 
for  their  education  or  advancement  in  nfe. 

*We  suppose  this  power  will  be  [*666 
found  to  exist  in  every  civilized  government, 
that  acknowledges  a  superintending  and  pro- 
tecting power  over  those  of  its  citizens  or  sub- 
jects who  are  disabled  through  infancy  or  in- 
firmity from  taking  care  of  themselves;  and 
that,  where  they  possess  the  means  of  themselves, 
they  will  be  applied,  under  the  direction  of  the 
proper  authority,  to  their  support  and  nourish- 
ment. 

No  one  doubts  the  power  of  the  government 
to  take  the  property  of  the  citizen  to  support 
the  paupers  of  the  State;  and,  surely,  it  can 
hardly  be  regjurded  as  a  vei^  great  stretch  of 
power  to  provide  for  the  application  of  it  to  the 
maintenance  and  support  of  the  owner  or  pro- 
prietor himself,  or  even  to  the  support  of  mem- 
bers of  the  same  family. 

But  I  shall  not  go  into  this  question;  for 
whatever  may  be  t£e  objections  to  the  exer- 
cise of  the  le^slative  powers,  we  are  not  aware 
of  any  on  the  ground  of  repugnancy  to  the 
Constitution  of  the  United  States,  or,  if  made, 
that  there  is  any  foundation  for  it;  and  as  to 
the  State  of  New  York,  where  the  question 
alone  must  be  determined,  no  doubt  is  enter- 
tained there  in  respect  to  it,  by  any  department 
of  the  government. 

But  to  recur  to  the  jurisdiction  of  the  Chan- 
cellor. 

The  Court  of  Chancery  possesses  an  inherent 
jurisdiction,  which  extends  to  the  care  of  the 
persons  of  infants  so  far  as  is  necessary  for 
their  protection  and  education;  and  also  to  the 
care  of  their  property,  real  and  personal,  for 
its  due  management,  and  preservation,  and 
proper  application  for  their  maintenance. 
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The  court  Is  the  general  guardian,  and,  on 
the  institution  of  proceedings  therein  involving 
rights  of  person  or  property  concerning  them, 
they  are  regarded  as  wards  of  the  court,  and  as 
under  Its  special  cognizance  and  protection; 
and  no  act  can  he  done  afTecting  either  person 
or  property,  or  the  condition  of  infants,  except 
under  the  express  or  implied  direction  of  the 
court  itself;  and  every  act  done  without  such 
direction  is  treated  as  a  violation  of  the  author- 
ity of  the  court,  and  the  offending  party  deemed 
guilty  of  a  contempt,  and  treated  according- 
hr.  2  Story's  Eq.  sees.  1341,  1362,  1363;  3 
Johns.  Ch.  40;  4  lb.  378;  2  lb.  642;  6  Paige, 
391,  366;  10  Ves.  62;  Macpherson  on  the  Law 
of  Infants,  p.  103,  App'x,  1;  Hughes  v.  Science, 
3  Atk.  601,  S.  G. 

If  the  father  Is  not  able  to  maintain  his 
children,  the  court  will  order  maintenance  out 
of  their  own  estate;  and  the  Inability  need  not 
depend  upon  insolvency,  but  inability,  from 
limited  means,  to  give  the  child  an  education 
suitable  to  the  fortune  possessed  or  expected. 
666*]  Duckworth  v.  Buckworth,  1  Cox,  •SO; 
Jervoise  v.  Silk,  Ck>op.  62.  The  allowance 
will  be  made,  although  the  devise  or  settlement 
under  which  the  property  is  held  contains  no 
direction  for  maintenance  (Ibid.),  but  even  di- 
rects the  income  to  accumulate.  6  Ves.  194; 
105,  note,  107,  note;  10  lb.  44;  4  Sim.  132; 
Macpherson,  ch.  21,  sec.  2,  p.  223. 

It  is  also  settled,  that  where  there  are  legacies 
to  a  class  of  children,  for  whom  it  would  be 
beneficial  that  maintenance  should  be  allowed, 
though  the  will  does  not  authorize  it,  but 
directs  an  accumulation  of  the  income,  and  the 
principal,  with  the  accumulation,  to  be  paid 
over  at  twenty -one,  with  survivorship  in  case 
any  should  die  under  age,  the  court  will  direct 
maintenance  (11  Ves.  606;  12  lb.  204;  2 
Swanst.  436) ;  but  if  there  is  a  gift  over,  it  will 
not  be  allowed  without  the  consent  of  the  ulti- 
mate devisee.  14  Ves.  202;  6  lb.  105,  note; 
Ward  on  Legacies,  303;  Macpherson,  pp.  232, 
233,  234. 

So  the  court  will  break  in  upon  the  principal, 
where  the  income  is  insufficient  for  mainte- 
nance and  education  (1  Jac.  &  Walk.  253;  1 
Russ  &  Mylne,  676,  400);  and  will  break  in 
upon  it  for  past  payments  (2  Vem.  137;  2  P. 
Wms.  23) ;  and  where  the  father  is  unable  to 
maintain  his  children,  and  has  contracted  debts 
for  this  purpose,  or  for  their  education,  the 
court  will  direct  a  re-imbursement  out  of  the 
children's  estate  (6  Ves.  424,  454;  1  Bro.  0.  C. 
387;  Macpherson,  sec.  0,  p.  246);  and  will,  if 
the  father  or  mother  is  in  narrow  circum- 
stances, in  fixing  the  allowance,  have  regard  to 
them,  increasing  it  for  the  benefit  of  the  family. 
1  Ves.  160;  2  Bro.  G.  C.  231;  1  Beav.  202;  1 
Cox,  170. 

The  management  and  disposition  of  the  es- 
tates of  infants,  which  I  have  thus  referred  to, 
and  briefly  stated,  with  the  authorities,  are 
among  the  mass  of  powers  upon  this  subject 
which  belong  to  the  original  and  inherent  ju- 
risdiction of  the  Court  of  Chancery.  They  re- 
late to  their  personal,  and  the  income  of  their 
real,  estate,  the  court  having  no  inherent  power 
to  direct  a  sale  of  the  latter  for  their  mainte- 
nance or  education;  that  power  rests  with  the 
Legislature.  It  will  be  seen,  therefore,  that  the 
onlv  additional  authority  conferred  upon  the 
Ji'9$ 


Chancellor,  by  t&e  acts  of  the  Legislature  in 
question,  was  the  power  to  direct  the  sale  of 
tne  real  estate — ^to  convert  It  into  personalty  for 
the  purposes  mentioned.  It  was  but  an  en- 
largement. In  this  respect,  of  the  existing  juris- 
diction of  the  court;  placing  the  real  estate, for 
the  purpose  of  maintenance  and  education, 
upon  the  same  footing  as  the  personalty.  With 
this  exception,  every  power  conferred  or  exer- 
cised under  the  acts  in  question.  In  the  man- 
agement and  application  of  the  fund,  as  we 
have  seen,  belong|ed  inherently  to  its  genenl 
jurisdiction;  and  its  exercise  in  the  particular 
case  was  as  essential  for  the  proper  manage- 
ment and  ^preservation,  and  applica-  [*557 
tion,  as  in  any  other  that  might  come  before 
the  court. 

We  can  hardly  suppose  that  it  was  the  inten- 
tion of  the  Legislature  to  confer  authority  upon 
the  Chancellor  In  one  capacity  to  sell,  and  in 
another  to  manage  and  apply  the  proceeds  for 
the  benefit  of  the  children.  And  yet  such  muht 
be  the  conclusion,  unless  we  suppose  it  was  in- 
tended that  the  fund  itself  should  be  adminis- 
tered out  of  court,  and  under  the  direction  of 
the  Chancellor  as  a  commissioner. 

I  must  be  permitted,  therefore,  to  think,  that 
Chancellor  Kent,  familiar  to  his  mind  as  were 
the  powers  and  duties  belonging  to  his  court 
over  the  estates  of  infants,  as  well  as  in  respect 
to  every  other  branch  of  equity  jurispnidence, 
did  not  mistake  or  misapprehend  the  nature  of 
the  powers  and  duties  enjoined  upon  him  under 
the  acts  In  question.  And  that  he  might  well 
conclude,  that  the  authority  to  sell  the  real  es- 
tate of  the  children,  for  their  maintenance  and 
education,  was  but  an  enlargement  of  his  gen- 
eral jurisdiction  in  the  management  and  dispo- 
sition of  their  property  for  the  purposes  men- 
tioned. Indeed,  the  very  objects  of  the  sale 
pointed  directly  to  this  jurisdiction.  How  ap- 
ply the  fund  for  maintenance  and  education— 
as  commissioner,  or  chancellor?  Certainly,  be 
could  not  doubt  as  to  the  intent  or  objects  of 
the  acts  in  this  respect.  It  was  a  fund  to  be 
brought  into  the  court,  and  the  children  were 
to  b^ome  wards  of  the  court,  to  be  cherished, 
and  protected  by  its  powers. 

In  addition  to  the  judgment  of  Chancellor 
Kent  himself,  we  have  also  the  judgments  of 
the  two  highest  courts  in  New  York,  in  the  case 
of  Clarke  v.  Van  Surlay,  16  Wend.  436,  and 
Cochran  ▼.  The  Same,  20  Wend.  366,  S.  C. 

That  was  a  suit  Involving  the  same  title, 
brought  by  one  of  the  heirs  of  Thomas  B. 
Clarke,  and  depending  upon  the  same  evidence. 
It  was  first  decided  in  the  Supreme  Court  of 
that  State  In  1836,  and  in  the  Court  for  the  Cor- 
rection of  Errors  in  1838. 

It  was  determined  by  both  courts,  that  the 
title  of  the  purchaser  was  valid,  on  the  ground 
that  he  held  under  a  judicial  sale  directed  by 
the  Chancellor  In  the  exercise  of  his  general  ju- 
risdiction; and  that,  having  jurisdiction  of  the 
subject  matters,  if  any  error  was  committed, 
either  in  his  construction  of  the  acts  of  the 
Legislature  or  In  the  application  of  the  funds, 
it  was  not  inquirable  into  in  a  court  of  law. 
The  order  was  conclusive,  till  set  aside,  npon 
all  the  parties. 

No  member  of  either  court  that  expressed  an 
opinion  entertained  a  doubt  about  the  nature 
of  the  jurisdiction.  The  judgment  •had  ['SSS 
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the  ooneurrauM  of  ChAnoellor  Walworth,  hit 
learned  suooeator,  who  haa  presided  in  that 
court  with  diatinguished  ability  for  the  last 
twenty  years,  and  is  familiar  with  its  organisa- 
tion and  powers.  If  it  is  posBible,  therefore, 
for  a  judicial  question  invofying  the  construc- 
tion 01  State  laws  to  be  settled  by  learning  or 
authority  in  its  own  courts,  it  would  seem  that 
the  one  before  us  has  been. 

But  there  is  another  view  of  this  branch  of  the 
case,  which,  in  my  judgment,  is  ec^ually  decisive 
of  the  question;  and  much  more  important,  on 
account  of  the  principle  involved,  where  are 
wo  to  look,  for  the  purpose  of  ascertaining  the 
Jurisdiction  of  the  Court  of  Chancery  of  the 
State  of  New  York?  To  the  judpient  of  this 
court,  or  to  the  laws  and  decisions  of  the 
courts  of  the  State? 

It  should  be  recollected,  that,  in  the  trial  of 
titles  to  real  propertv  held  or  claimed  under  the 
laws  of  the  State,  the  federal  courts  sitting  in 
the  State  are  administering  those  laws,  the 
same  as  the  State  courts,  and  can  administer 
no  other.  They  are  obliged  to  adopt  the  local 
law,  not  only  because  Uie  titles  are  founded 
upon  it,  but  because  these  courts  have  no  sys- 
tem of  jurisprudence  of  their  own  to  be  ad- 
ministered, except  where  the  title  is  affected  by 
the  Constitution  of  the  United  States,  or  by 
acts  of  Congress. 

It  has  been  held,  accordingly,  that  we  are  to 
look  to  the  local  laws  for  the  rule  of  decision, 
as  as'^ertained  by  the  decisions  of  the  State 
courts,  whether  these  decisions  are  grounded 
on  the  construction  of  statutes,  or  form  a  part 
of  the  unwritten  law  of  the  State.  The  court 
adopts  the  State  decisions,  because  they  settle 
the  law  applicable  to  the  case.  Such  a  course 
Is  deemed  indispensable  in  order  to  preserve 
uniformity;  otherwise,  the  peculiar  constitution 
of  thf  judicial  tribunals  of  the  States,  and  of 
the  United  States,  would  be  productive  of  the 
greatest  mischief  and  confusion — a  perpetual 
conflict  of  decision  and  of  jurisdiction. 

In  construing  the  statutes  of  a  State  on  which 
and  titles  depend,  say  the  court,  infinite  mis- 
chief would  ensue  should  this  court  observe  a 
different  rule  from  that  which  has  been  estab- 
lished in  the  State;  and  whether  these  rules  of 
land  titles  grow  out  of  the  statutes  of  a  State, 
or  principles  of  the  common  law,  adopted  and 
applied  to  such  titles,  can  make  no  difference; 
as  there  is  the  same  necessity  and  fitness  in  pre- 
serving uniformity  of  decisions  in  the  one  case 
aa  in  the  other.  This  court  has  repeatedly  said, 
speaking  of  the  construction  of  statutes,  that  it 
would  be  governed  by  the  State  construction 
where  it  is  settled,  and  can  be  ascertained,  es- 
65t*]  pecially  *where  the  title  to  lands  is  in 

Question.  12  Wheat.  167,  168;  0  Peters.  291. 
n  the  case  of  Nesmith  et  al.  v.  Sheldon  et  al. 
7  Howard,  818,  decided  at  the  last  term,  in- 
volving a  question  upon  the  statutes  of  Michi- 
gan, the  court  say:  "It  is  the  established  doc- 
trine of  this  court,  that  it  will  adopt  and  follow 
the  decisions  of  the  State  courts  in  the  construc- 
tion of  their  own  constitution  and  statutes, 
when  that  construction  has  been  settled  by  the 
decision  of  its  highest  judicial  tribunal." 

Now,  what  can  be  more  peculiarly  a  matter 
of  local  law,  and  to  be  ascertained  and  settled 
by  the  State  tribunals,  than  the  character  and 
extent  of  the  JnriadietioB  of  their  courftay  aad 
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the  effect  to  be  given  to  their  own  ordcra  and 
judgmenta. 

I  suppose  it  will  not  be  denied  but  that  eadi 
State  has  the  right  to  prescribe  the  Jurisdiction 
of  her  courts,  either  by  the  acts  of  her  Legisla- 
ture, or  as  expounded  by  the  courts  thems^ves; 
and  that,  if  tnat  jurisdiction  is  settled  by  a  long 
course  of  decision,  or,  in  respect  to  the  partiou- 
lai'  case,  by  the  authority  which  haa  a  right  to 
settle  it,  this  court,  prof  essins  to  administer  the 
laws  of  the  State  as  they  find  them,  and  acting 
upon  their  own  principle,  as  well  as  the  prind* 
pie  of  the  thirty -fourth  section  of  the  Judiciary 
Act,  cannot  disregard  the  jurisdiction  as  that 
settled. 

It  is  no  answer  to  this  view  to  say,  that  the 
question  here  is  the  construction  of  a  private 
statute  of  New  York.  That  assumes  the  veiT 
point  in  controversy.  The  point  is,  Can  this 
court  reach  the  question  involving  the  constme- 
tion  of  the  statute?  That  depends  upon  the 
prior  one,  whether  Chancellor  Kent  acted  in 
the  exerciiM  of  the  jurisdiction  of  his  court  in 
expounding  the  statute.  If  he  did,  the  question 
upon  its  construction  is  concluded;  and  whether 
the  construction  be  right  or  wrong  Is  a  matter 
not  inquirable  into  in  this  collateial  way. 

The  case,  therefore,  comes  down  to  a  ques- 
tion of  Jurisdiction — a  question  which  Chancel- 
lor Kent  himself  settlM  in  this  very  case  in 
1816,  wMeh  settlement  has  since  been  confirmed 
by  the  hiffhest  tribunals  in  the  State,  and 
about  whidi  no  one  of  them  there  coidd  ha 
brought  to  entertain  a  donbt. 

I  must  be  permitted  to  think,  therefore,  that, 
looking  at  the  question  as  an  original  one. 
Chancellor  Kent  was  right  in  the  jurisdiction 
that  he  exercised  in  administering  the  acts  in 
question;  and  that,  whether  so  or  not,  it  be- 
longed to  the  courts  of  that  State  to  expound 
and  settle  the  limit  of  his  jurisdiction;  and 
that,  when  so  settled,  it  becomes  a  rule  of  de- 
cision for  the  federal  courts  sitting  in  the 
State,  and  administering  her  laws;  and  that 
therefore  the  order  of  the  Chancellor  in  ques- 
tion was  conclusive  upon  the  matter  before 
him,  and  is  not  inquirable  into  collaterally  in 
a  court  of  law. 

*But  were  we  compelled  to  go  be-  [*660 
hind  the  order,  and  to  re-examine  the  case,  aa 
upon  an  appeal,  we  perceive  no  difficulty  in 
sustaining  it. 

When  Qarke  applied  to  the  Legislature,  in 
1815,  for  relief,  he  was  the  owner  of  the 
life  estate,  and  of  the  ultimate  remainder 
in  the  premises,  the  residue  belonginff  to  the 
children;  and  for  this  reason,  doubtless,  the 
act  which  was  passed  at  that  time  left  it  dis- 
cretionary with  the  Chancellor  to  determine 
the  portion  of  the  proceeds  that  ahould  be- 
long to  Clarke,  individually,  and  also  as  trus- 
tee for  the  children. 

And  under  this  provision  of  the  law,  before 
any  order  was  made  for  the  disposition  of  the 
proceeds,  the  court  ordered  a  reference  to  the 
master  to  aacertain  the  amount  of  his  debts, 
and  what  portion  of  them  had  been  contracted 
for  the  maintenance  of  the  family  and  educa- 
tion of  the  children. 

The  Interest  of  Clarke  In  the  proceeds  waa 
properly  applicable  to  his  own  debts,  as  well 
as  to  the  debts  contracted  for  the  support  ci 
the  f^nUy;  and  altar  the  comiBg  in  of  tba 
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;^Dort  which  •zhibitad  the  amount  of  the 
debts,  and  for  what  purposee  contracted,  the 
order  for  the  application  of  the  proceeds  was 
made.  This  is  the  order  referred  to  and  eon- 
firmed  bj  the  Act  of  1810. 

It,  in  eifect,  applied  what  was  regarded  by 
the  C^ncellor  as  the  interest  of  Clarke  in 
them  to  the  payment  of  his  own  debts,  the 
amount  of  that  mterest,  as  we  have  seen,  hav- 
ing been  left  to  be  ascertained  by  him  in  the 
exercise  of  his  judgment  in  the  matters.  That 
Clarke  had  a  considerable  interest  is  apparent, 
having  united  in  himself  two  portions  of  the 
estate.  That  the  Chancellor  erred,  in  the 
exercise  of  his  judgment  in  dividing  the  pro- 
ceeds of  the  estate  between  Clarke  and  his 
ehildren,  according  to  their  respective  interests, 
does  not  appear,  nor  can  it  be  shown  from 
anything  to  be  found  in  the  record;  much  less 
ean  a  want  of  power  to  act,  or  an  excess  of 
power  in  acting,  be  predicated  of  the  exercise 
of  any  such  discretionary  authority. 

Then,  as  to  the  application  of  a  portion  of 
the  fund  belonging  to  the  children  for  the 
maintenance  of  the  family,  as  weD  M  their 
own  education. 

From  the  cases  already  referred  to  on  that 
subject,  we  have  seen  that  this  is  within  the  ac- 
knowledged powers  of  the  Court  of  Chancery 
and  of  which  it  is  in  the  habitual  exercise,  in 
oases  where  the  parents  are  in  narrow  cir- 
cumstances, and  unable  to  furnish  the  means 
of  support.  The  application  is  made  for  the 
benefit  of  the  children,  that  they  may  have 
the  comforts  and  enjoyments  of  a  home,  with 
all  the  wholesome  and  endearing  influences  of 
the  family  association. 

661*]  *Even  beyond  this,  small  annuities 
have  been  settled  upon  the  father  and  the 
mother,  in  destitute  dreumstances,  out  of  the 
estates  of  the  infant  children. 

It  was  a  knowledge  of  these  principles,  which 
were  familiar  to  the  mind  of  Chancellor  Kent, 
as  was  the  whole  system  of  the  powers  and  du- 
ties of  his  court  over  the  persons  and  estates  of 
Infants,  that  dictated  the  granting  of  the  order 
in  question;  and,  in  my  judgment,  so  far  as  the 
power  and  authority  of  the  court  was  concerned, 
which  is  the  question  here,  it  requires  but  an 
application  of  these  principles  to  the  facts 
before  him  to  enable  us  to  see  that  it  was  well 
warranted. 

Affain,  it  is  said  that  the  children  were  not 
parties  to  the  proceedings.  The  same  may  be 
said  concerning  the  exercise  of  all  the  powers 
of  the  Court  of  Chancery  over  the  estates  of 
infants. 

The  answer  is,  the  proceeding  is  not  an  ad- 
versary suit.  The  estate  is  regarded  as  a  fund 
in  court,  and  the  infants  as  wards  of  the  court; 
the  Chancellor  himself,  as  the  general  guardian, 
exertinff  his  great  power,  either  inherent  or 
vested  by  positive  law,  over  a  class  of  persons 
specially  committed  to  his  care,  for  their  own 
benefit,  for  the  proper  management  of  their  es- 
tates, real  and  personal,  for  their  maintenance 
and  support,  for  their  education  and  advance- 
ment in  life. 

It  is  a  proceeding  in  rem,  the  property  itself 
in  custodia  legis;  and  if  a  guardian  had  been 
appointed,  it  would  have  been  but  a  desecration 
of  the  power  of  the  court,  which  in  the  pro- 
e^eding  before  ui  waa  azeieLMd  by  the  court 
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itself,  through  the  ageney  and  inatrumentalitj 
of  its  officers. 

The  rule  in  respect  to  adversary  suits  against 
infants,  requiring  the  appointment  of  a  guard- 
ian, pendente  lite,  has  no  sort  of  application  to 
the  proceedings  in  question. 

It  has  also  been  argued,  that  the  order  of  the 
Chancellor,  authorizing  Clarke  to  sell  and  cod- 
vey  the  premises  in  question,  required  a  certifi. 
cate  of  the  approval  of  one  of  the  masters  of 
the  court  to  be  indorsed  on  the  deed;  and  that 
no  such  certificate  has  been  given  or  indoned 
thereon. 

The  deed  to  De  Grasse  was  executed  on  tht 
2d  of  August,  1821;  and  on  the  next  day  it 
appears  that  the  master  was  a  witness  to  pro?e 
the  execution  before  the  commissioner  who 
took  the  acknowledgment. 

It  further  appears,  that  on  the  same  day,  the 
master,  having  had  the  life  estate  of  Clarke  in 
the  premises  previously  conveyed  to  him  in 
trust,  in  order  to  complete  the  title,  indorsed  on 
the  back  of  the  deed,  and  executed  under  hit 
hand  and  seal,  a  release  of  this  life  interest  to 
the  purchaser,  and  duly  acknowledged  the 
*same,  that  it  might  be  recorded  in  the  [*5t3 
register's  office  along  with  the  deed.  This  wu 
done,  as  the  master  recites  in  the  release,  at  the 
request  of  the  trustee,  and  for  the  purpose  U 
completing  the  title. 

One  can  hardly  conceive  of  a  more  effectual 
approval  than  is  to  be  derived  from  these  sets 
of  the  master;  for  without  the  release  of  the 
life  estate,  which  he  held  in  trust,  the  title 
could  not  have  been  perfected,  and  the  asle 
must  have  fallen  through.  The  release  enabled 
the  trustee  to  complete  it,  and  invest  De  Grasse, 
the  purchaser,  with  the  fee. 

But  the  courts  of  New  York  in  the  case  al- 
ready referred  to  have  held,  that,  upon  the 
true  construction  of  the  order,  the  approval  of 
the  master  was  not  necessary,  as  the  direction 
in  that  respect  was  limited  to  conveyances  by 
the  trustee  in  satisfaction  of  debts.  Even  tf 
this  construction  should  be  regarded  as  doubt- 
ful, or  that  requiring  the  approval  was  thought 
to  be  the  better  one,  inasmuch  as  this  construc- 
tion has  been  given  by  the  highest  court  of  a 
State  upon  this  very  title,  in  a  case  in  which  ita 
judgment  was  final,  the  habitual  deference  and 
respect  conceded  by  this  court  to  the  decisions 
of  the  State  courts  upon  their  own  statutes  snd 
orders  of  their  courts,  would  seem  to  render  it 
conclusive. 

This  view  was  directly  affirmed,  and  acted 
on,  in  the  case  of  The  Bank  of  Hamilton  t. 
Dudley's  Lessee,  2  Peters,  492.  That,  as  is  the 
case  before  us,  was  an  action  of  ejectment  ^ 
the  heir  to  recover  a  tract  of  land  situate  id 
the  city  of  Cincinnati.  The  defendant  held 
under  a  deed  made  by  administrators,  upon  a 
sale  under  an  order  of  the  Court  of  Commoo 
Pleas  for  the  Oountv  of  Hamilton,  which  pos- 
sessed the  powers  of  an  orphans*  court. 

The  title  depended  upon  the  effect  to  be  gins 
to  the  order  under  which  the  sale  took  place. 
It  was  made  at  the  August  term,  and  entered 
as  of  the  May  term  preceding.  It  was  alleged 
that,  though  granted  at  the  Buiy  term,  the  derfc 
had  on&itted  to  enter  it.  The  law  conferring 
the  powers  of  the  Orphans'  Court  upon  the 
Common  Pleas  had  been  repealed  between  the 
May  and  August  terms;  and  ibm  question  was 
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whether  the  order  was  a  nullity,  or  vaUd  until 
•et  aside. 

The  sale  had  taken  place  at  an  earlj  day, 
and  the  property  had  become  of  great  value. 
The  case  was  most  elaborately  argued.  The 
action  of  this  court,  independently  of  the 
principle  decided  in  the  case,  is  worthy  of  re- 
mark. 

Chief  Justice  Marshall,  in  delivering  the  opin- 
ion, observed,  that  the  case  had  been  argued  at 
the  last  term,  on  the  validity  of  the  deed  made 
by  the  administrators;  but  as  the  question 
5«8*]  was  *one  of  great  interest,  on  which 
manv  titles  depended,  and  wUch  was  to  be  de- 
cided upon  the  statutes  of  Ohio,  and  as  the 
court  was  informed  that  the  case  was  depending 
before  the  highest  tribunal  of  the  State,  the 
case  wss  held  under  advisement. 

The  State  court  held,  that  the  order  of  the 
Oourt  of  Common  Pleas,  entered  at  the  August 
term  as  of  the  preceding  May  term,  was  coram 
non  iudice,  and  void;  and  that  the  deed  under 
which  the  defendant  derived  title  was,  of 
course,  invalid. 

This  court  held,  that  the  judgment  of  the 
Supreme  Court  of  Ohio  should  govern  the  case. 
I  will  give  its  lansuage. 

"The  power  of  the  inferior  courts  of  a  State," 
said  the  Chief  Justice,  "to  make  an  order  at 
one  term  as  of  another,  is  of  a  character  so 
peculiarly  local,  a  proceeding  so  necessarily 
dependent  on  the  revising  tribunal  of  the  State, 
that  a  majority  consider  that  judgment  as  au- 
thority, and  we  are  all  disposed  to  eonfonn  to 
it." 

I  will  siinply  add,  that  the  Oourt  for  the  Cor- 
rection of  Errors  in  New  York  possessed  a  re- 
vising power  in  all  cases  over  the  orders  and 
decrees  of  the  Chancellor,  and  that  that  eourt 
has  held,  upon  this  very  title,  not  only  that 
the  order  in  question  was  an  order  entered  by 
him  acting  as  a  court,  but,  in  expounding  it, 
that  the  deed  of  conveyance  given  to  De  Orasse 
under  it  did  not  require  the  approval  of  a 
master.  Further  comment  to  show  the  identi- 
ty of  the  two  cases  would  be  superfluous. 

But  I  forbear  to  pursue  this  branch  of  the 
ease  farther. 

The  validity  of  the  execution  of  the  deed  to 
De  Grasse  by  the  trustee,  as  it  respects  the  al- 
leged want  of  approval,  stands — 

1.  Upon  the  acts  of  the  master  in  the  execu- 
tion of  it,  as  a  substantial  approval  within  the 
meaning  of  the  order;  and, 

2.  Upon  the  decision  of  the  highest  judicial 
tribunal  of  the  State,  whose  laws  we  are  admin- 
istering, that,  upon  a  fair  interpretation  of 
the  terms  of  the  order,  an  approval  was  not  es- 
sential. 

It  has  also  been  argued,  that,  according  to 
the  true  construction  of  the  order,  the  sale 
should  have  been  for  cash,  and  that  here  it  was 
otherwise. 

But  this  is  an  action  at  law ;  and  the  deed  on 
the  face  of  it  shows  a  cash  consideration  of  $2,- 
000.  The  nature  of  the  consideration  was  not 
inquirable  into,  and  should  have  been  excluded 
at  the  trial.  If  the  complainant  had  sought  to 
Invalidate  the  proceedings  on  that  eround,  he 
should  have  gone  into  a  court  of  equity,  where 
the  question  could  have  been  appropriated  ex- 
ft«4*]  amined,  *and  justice  done  to  all  the 
parties.  That  it  was  not  examinable  la  a  eourt 
IS  li.  ed. 


of  law  is  too  plain  fbr  argument.  Tha  rsdtal 
of  the  considerations  can  no  more  be  varied  by 
parol  proof  than  any  other  part  of  the  deed.  8 
Phillips  on  Bv.  868,  864,  2  C.  ft  H.  note  280, 
and  cases  there  dtad;  1  lb.  note  228,  p.  884;  7 
Johns.  341;  8  Cow.  290;  2  Denio,  886;  4  N. 
H.  229;  1  J.  J.  Marsh.  888,  890. 

I  have  thus  gone  over  the  several  grounds  ra- 
iled on  for  the  purpose  of  impeaching  the  title 
of  the  defendant  to  the  premises  in  question; 
and,  although  in  the  minority  in  the  judgment 
given,  have  done  so,  not  so  much  on  account  of 
the  magnitude  of  the  interest  depending,  which 
is  great  of  itself,  as  of  the  importance  of  the 
principle  involved;  and  upon  the  application  of 
which  the  judgment  has  been  arrived  at. 

Notwithstanding  several  questions  have  been 
brought  within  tne  range  of  the  discussion^ 
there  are  but  two,  in  reality,  involved  in  the 
determination  of  the  case.  1.  The  effect  to  be 
given  to  the  order  of  Chancellor  Kent  made  on 
the  16th  of  March,  1817;  and  2.  The  execution 
of  the  conveyance  by  Clarke,  the  trustee,  undex 
this  order. 

If  the  order  was  made  by  the  Chancellor  in 
the  exercise  of  his  jurisdiction  as  a  court,  his 
judgment  was  conclusive  in  the  matters  before 
him;  and  there  is  an  end  of  that  question.  It 
affords  an  authority  to  sell  and  convey,  that 
cannot  be  controverted  in  a  court  of  law.  And 
the  validity  of  the  deed  executed  under  it  stands 
upon  an  equally  solid  foundation. 

The  title  of  the  defendant,  therefore,  would 
seem  to  be  beyond  controversy,  were  it  not  for 
the  principle  against  which  we  have  been  eon- 
tendmg,  and  which  imparts  to  the  case  its 
greatest  importance,  namely,  the  right  claimed 
for  this  court  to  incjuire  into  the  nature  and 
character  of  the  jurisdiction  exercised  by  the 
Chancellor  in  making  the  order  coming  before 
us  collaterally;  and  as  this  oourt  de&rmlnes 
that  jurisdiction  to  be  general  or  special,  to  re- 
fuse or  consent  to  go  behind  his  judgment,  and 
re-open  and  reiudge  the  merits  of  the  case;  and 
according  to  the  opinion  entertained  upon  that 
question,  to  affirm  or  disaffirm  the  validity  of 
all  acts  and  proceedings  that  have  taken  place 
under  it.  And  this,  too,  in  a  case  where  the 
jurisdiction  thus  exercised  by  the  Chancellor 
has  been  settled  by  himself  in  his  own  court, 
under  the  State  laws,  and  affirmed  by  the  judg- 
ment of  the  highest  judicial  tribunals  of  tm 
State. 

It  is  apparent,  that  If  this  principle  becomes 
ingrafted  upon  the  powers  of  this  court,  and  Is 
to  be  regarded  as  a  rule  to  guide  its  action  in 
passing  upon  the  judgments  of  the  State  courts 
coming  up  collaterally,  a  revisinff  power  Is  thus 
indirectly  ^acquired  over  them,  in  cases  [*666 
where  no  such  power  exists  directly,  under  the 
Constitution  or  laws  of  Conffress.  For,  If  the 
right  exists  to  in(]uire  into  the  kind  and  char* 
acter  of  the  iurisdiction,  without  reeard  to  that 
established  by  the  laws  and  decisions  of  the 
States;  and  to  determine  for  Itself  whether  the 
jurisdiction  Is  general  or  special,  and  If  the  lat* 
ter,  to  go  behind  the  judsment  to  see  whether 
the  special  authority  has  been  strictly  pursued, 
there  is  no  limit  to  this  revising  power,  except 
the  discretion  and  judgment  of  the  coiut. 

The  principle  will  be  as  applicable  to  every 
State  judgment  coming  before  us  ooUaterally, 
as  to  tne  one  in  question.    It  denies,  virtually, 
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■  Ootnt  «  VMi  Vwiaa  StAn 


to  tha  SUtM  tb«  powar,  1h  Um  organization  of  CHABLSS  A.  WILLIAICBON  ud  OOluriM  H. 

Imt  eouita,  to  piwerilw  and  lattla  tbelr  Juria-  Wllliunaon,  Ua  Wlfa,  Rupart  J.  Ooehraa  aad 

diction,  aiilior  bj  tha  acU  of  her  LegiaUtnre,  or  laabclU  M.,  Ua  Wlfa,  Mat  BftTUd  Cbikf, 

tka  adjudfoktion  of  har  judieial  tribunala.  Plaintiffa, 

I  eaiuiot  Mmiwit  to  tha  latroduetlon  into  tUa  ^ 
aonrt  of  uaj  aueh  prindpla,  and  am,  Uwrefore, 

obliged  to  rafuao  a  aonenrraiwa  !■  tfaa  judgment  GEOROS  HM-L. 


I*  prlodalM  I 
ind  Wlfa  T. 


■tabllahfd  tn  tha  o 


.  Bairj  appllMl  to  tlila  o 

tj  to  I 

naka  a  eenraraaM  of  anr  part  o 


B  aothoritr  to  ordar  Uat  tb*  trwtn 


ntfATH.TM  A.  WILLIAMSON  and  Catharina  H.    &Tijed^fori'pSia«St  d^t  8Hi"b^"thi  tnwtoi  U 

WUUamaon,  hla  Wlfa,  PlaintUf^  ThaOKd  uecotod  bj  Clarke  t«  CbrratU  la  Ibk 

— \  not  mad*   In   Um  dna  txecatlon  of  tb* 


-  powar  and  aolhorlt;  to  aall  and  eoDT«.  thanib  ap- 

proTcd  br  tha  maatcr  [n  contonDltf  wfth  tha  Cbaa- 

„  .      eellDT'a  order.  It  not  bating  bMn  within  tba  Cbaa- 

THB    IRISH    PRESBYTERIAN    OONGRHU-    oalloi'a  InrladlcUon  to  order  that  the  tnuta*  bIiU 

TI(»»  OF  THE  CITY  OF  NEW  YORK.        £^5,^t''5r't£ffcM.""  P""*^  "  '  "•"* 

IlUWafb  tb*  dtlndaat  In  thia  caa*  Bar  Ian 

paid  to  (nch  a  ftanu*  a  Taloabla  eonaldeiatloo, 

yet  ha  cannot  b*  uld  to  haT*  aeqnirad  au  Otla 

a>utn>.Uo.  of  pH,,..  «1  rf  K.W  Y»k  L.,h.   Jjji™.  ttj^|»J.li.. ;^1;™ J  a^JSjCTJ! 


■ranta*  had  aa  right  to  connr  to  anMhat. 


r,  that  aU  tha  ddldrm  vt  T 

SifflSi*^?iff^S«^.^'ir»An"!'*l;^  "u^nVa^'riS^lftK  ft**Sio*,  th.  ^ 

^alm  a  TaUd  tmTagalMl  UMTplaintlCa.  of  Harr  Cluka,  tha  aoU  of  tba  Legialatuta  ot 

the   SUt«  of   New   York,   tba   oidera  of  tbi 

ChancelloT  of  that  Stata,  and  otlier  facta,  wen 

THIS  <we  waa  aimilar  to  the  preceding  one,  .hown,  aa  In  the  caae  of  C3iarlea  A.  WilUauv 

h   which   tba   aama   (acU   and   priocfplea  ^t  ux.  ¥.  Joaeph  Berry. 
were    involved.     The    onlr    dilFerence    between        n  further  appeared  in  avldence,  that  on  tbi 

tbem  waa,  that  tha  following  point  waa  certified  gth  of  Dceember,   1818,  Hi.  Oarke  Mmr<l 

in  thia  caae,  wlUch  waa  not  in  the  preceding,  the  lot  In  quMtion,  with  other  loU,  to  Albert 

rU.1  ,  ,  Chryitia,  redtlng  that   "the   aaid   Thoma*  E 

8.  Whether  tha  defendanta,  who  derire  title  Clarke  U  juatlj  indebted  to  tba  aaid  Albert 

bona  fide,  and  for  a  valuable  eoui deration,  bj  chryatla  in  tha  aum  of  $6S!5,  and  ia  willing  to 

Surchase  throucb  tbe  granteai  of  Qeorge   De  eonvej*  In  aatiafaction  of  nich  debt  the  nan- 

raaae,  aa  aet  forth  in  the  eaae,  have  a  vaUd  (,e,  herelnafUr  mentioned  and  deacribedr  and 

title  a*  againat  the  plaintiffa.  declaringi  "'that  the  aaid  Tbomaa  B.   [*klT 

It  waa  argued  in  coojimotlon  with  tha  pre-  Clarke,  In  eonaideration  of  tbe  pRmiaea,  aal 

eadtng  eaae,  aa  baa  been  manUoned  in  the  re-  of  |6£6  to  him  in  hand  paid,"  convera,  etc 
port  of  that  esae.  Thia  deed  waa  approved  by  Jamea  A.  Baa- 


ilton,  I 

,  quitclaim  executed  bv  him,  he  hftving  acqnind 

Mr.  Jnatlet  W«Tna  deUvarad  the  o^nion  of  «  uhb  t^  j^,,  Clarke's  Ufa  MUta,  mdar  a  nIi 

tba  court;  upon  execution. 

In  thl*  caae  tbe  polnta  certided  to  thia  court  j^  conveyance  from  Hr.  CSuyatle   to  Jawi 

an  identical  with  thoaa  certified  in  the  eaae  of  Covell,  from  CoveU  to  John  R.  Driver,  and  tk 

Sflf]    Willlamaon    et    ux.    v.    •Joaeph    Bjury,  ^n  „[  otiyvt,  were  alao  ahown. 

Hicept  the  dghth.    We  direct  that  our  rulings  ^  verdict  waa  taken  for  the  plaintiffa,  (ok- 

in  that  eaae  ahall  be  tent  to  tha  CSrcult  Coiut,  uct  to  tha  opinion  of  the  court,  upon  a  eua 

M  our  anawera  to  tha  polnta  certified  In  thii  5n  the  aifument,  the  judgea  ruled  aa  atated  b 

eaaa.     And  further  rule  to  tbe  eighth  point  wuiiamaon  *.  Berry  and  were  divided  in  efii- 

MttUad  la  thia  eaaa,  that  tbe  defendanU,  hav-  i^n  upon  tha  foUowing  pdnU; 

Ing  p^d  to  tha  sranteea  of  George  De  Graaae  i.  Whethar  the  authority  giv«B  by  tha  Mil 

«  nauaUe  eonddaration  for  tbe  pren^  In  aob  of  the  LagtaUtura  to  thelruatc*.  toadltki 

diapute,  do  not  tharab]'  aoquira  ft  valid  title  ^Uta,  waa  a  apedal  power,  to  be  atrlctl;  ptr 

ftgalnat  the  plalnOffa.  tued,  or  whether  he  acquired  the  nbaolute  poww 
of  alienation,  inbject  onlj  to  review  aM  le- 

Mr.    Chief    Juatice    Taney,    Heaara.    Juaticea  count  in  equitj. 

Cfttron  and  Melfon  disaentad.  See  tha  report  ol  Z.  Whether  the  ordera  set  forth  in  the  cue. 

a«  preceding  eaaa.  made  by  the  Chancellor  1>  thU   behalf,  wa* 

l>««  Hov«fd  t. 


IBW 


Ifnu  B  AL.  T.  Thb  Couktt  or  St.  Gun  ar  al. 


ftotliorlEed  bj,  And  In  eonformitf  to,  tbe  taii 
■eventl  aoU  of  tha  Le^lAture,  and  Are  to  b« 
regarded  aa  Um  acIa  of  tha  Court  of  ChAn- 
emry,  Ampowered  to  proceod  aa  mkIi,  or  thi 
dofnn  01  Aa  oSear,  Acting  under  ■  ApoeiAl  Au- 
thority. 

3.  Whothw  ths  Quncollor  hsd  eoinpeteiit 
•nthoritj,  vudAT  tha  AAld  Acta,  to  order  o-  -' 
low  A  coaTojAuee  of  tba  prem^ai  bj  the  I 
tee,  in  pATmaat  or  wUiIaction  of  a  precedent 
debt  owina  bj  tha  tnutM  to  tha  grantee. 

4.  Whether  the  deed  axeevted  bjr  ThontAS 
B.  CUrka  to  Albert  CauTiUa,  aUted  In  tha  caae, 
waa  in  due  exeeution  of  tha  power  and  author- 
ity of  Mild  truitee. 

5.  Wbether  tha  defendAnt,  derivhia  tltla  by 
purchaie  booA  Ada,  And  for  A  TAluAbla  eonaid- 
entiOD,  from  such  grantae,  hAA  a  nlid  title 
AgAiast  the  plaintiffa. 

It  waa  argued  in  eonjimctlcm  with  tha  CAae 
of  WiUJAiDBOQ  et  uz.  T.  Berry,  aa  waa  atated  in 
the  report  of  that  caae. 

Ur.  Juatlee  WAyna  dellvarad  tha  o^nlon  of 
the  court: 

In  thia  CAte  Thomas  B.  Clarke  made  a  eon- 
Teyance  of  the  premiaeB  In  dispute  to  Albert 
OuTitle  for  a  debt,  of  tfi2A;  and  the  approval 
of  the  maiter  in  chancery  la  indoraed  upon  the 
dead.  The  plaintilf  objected  to  it  aa  Any  eri- 
dence  of  title,  on  Account  of  ita  having  been 
made  without  authority  of  taw. 

Chryitie  conveyed  the  premisea  In  dlapul 
James  Covell,  for  the  conalderfttion  of  m 
Sas*]  dred  dollara.  Covell  and  wife  ' 
vayed  tha  tame  to  John  R.  Driver  for  «  „ 
hnadred  dollAra.  Driver  died,  hAving  devised 
ih«  preniisea  to  bla  executors,  Nioholaa  Zelpen 
And  George  Deroche. 

In  tba  course  of  the  trial  of  the  OAuse  la  tha 
arenit  Court,  tha  Judgea  thereof  were  divided 
In  oranion  upon  Ave  polnta  of  law.  And  have 
oartjfled  them  to  thla  court  for  decision. 

The  flrat  and  second  oointa  oertlOed  In  this 
cAose  hAva  been  decidea  by  tbia  court,  in  its 
ruling  of  the  second  and  third  polnta  in  the 
case  of  WUllAmaon  et  ux.  v.  Josepn  Barry.  We 
direct  that  those  ralinn  of  the  second  and 
third  points  In  the  CASe  jDAt  mentioned  shAll  be 
tAken  AS  tha  Answers  given  by  thia  court  to  tha 
first  and  second  polnta  in  this  case. 


r  tha  relief  of  Thomaa  B.  Clarke,  to 
asaent  to  a  convsyanoe  of  the  prendiei  in  die- 
puts  by  hii  truitee,  but  that  it  waa  not  within 
ths  jurisdiction  given  to  tha  CSuuioellor  by  the 
Kcti  of  the  BtAte  of  New  York  mentioned  in 
thlA  case,  to  order  that  the  trustee  night  make 
ft  conveyance  of  any  part  of  tha  pr^ilses  da- 
Tiaed,  aa  is  mentioned  in  this  casa,  for  a  pre- 
eedent  debt  due  by  the  trustee  to  his  BrAnt«e. 
To  the  fourth  pobt,  we  rule  that  tha  deed 
■zeented  by  Clarke  to  Chryitie  waa  not  made  In 
tba  doe  azecntion  of  the  power  and  Authority 
to  sell  and  eonrav,  though  approved  by  the 
niaat«r  in  conformity  with  tha  Chancellor's  or- 
der, it  not  hsTing  been  within  the  ChAnoellor's 
Jnrisdietian  to  order  thAt  tha  tmataa  might 
makA  A  oonveyanea  of  the  premlaea  to  A  ereoit- 


Totl 


h  point,  wUak  1^  whetkw  tba  da 


fendant,  deriving  title  by  purchase  bona  Sde 
and  for  a  valuable  consideration  from  aueh 
grnntee,  hai  a  valid  title  against  the  plaintilTa, 
we  answer,  that,  though  the  defendant  may 
have  paid  to  anch  a  grantee  a  valuAble  consid- 
eration, be  cannot  m  said  to  have  acquired 
any  title  AgAlnst  the  plaintiffs,  inasmuch  a* 
CSarke  had  no  lawful  autborlty  to  convey  ta 
his  grantee,  that  gmntea  hAd  no  ri^t  to  con- 
vey to  another. 

We  direct  the  foregoing  rulings  to  ba  eertlHed 
to  the  Circuit  Court,  as  tbe  answers  of  this 
court  to  the  points  eertifled  to  it  for  decision. 


Ur.  Chief  Jnstlea  Taney,  Uesara.  Juatlces 
Catron  and  Nelson  dissented.  Bee  the  report  of 
tha  caae  of  Williamson  At  uz.  v.  Barry. 


•ADAU  Ii.  HILLS,  John  H.  Qay,  [-set 
Charles  Mullikln,  John  CFallon,  William  C 
Wiggins,  Andrew  Christy,  Elizabeth  Christy, 
Mary  F.  Christy,  UeUnie  Christy,  which 
Metanle  Is  the  Widow,  and  which  said  Eliza- 
beth Christy  and  Mary  F.  Christy  are  the 
only  Childrui  and  Heirs  At  Iaw  of  Samuel  C. 
Christy,  Deceased— said  Children  being  In- 
fants, and  appearing  by  said  Melanle,  their 
next  Friend— Emily  Prattc,  Widow  of  Bern- 
ard Pratta,  Lewis  Penguet  And  ThercAe,  his 
Wife;   Stephen  F.  Niedlet   And  Celeste,  Us 


Wife;  Louia  V.  Bogy  and  Palagie,  hla  Wife; 
Joseph  Blaine  and  Aimi,  his  Wife;  which  said 
Bmlfy  Pratta,  BernArd  PrAtte,  Thereae  Pen- 


uet.  Celeste  Niedlet,  PelA^e  Bogy,  Aud  AimI 
iJiana  Blaine,  an  Children  and  only  Heira  at 
lAW  of  BamArd  Pimtt^  Decaased,  FlAintiffa 
In  Error, 


Grant  of  ferry  rl^it  by  State — two  interpreta- 
tions— thla  court  no  Jurisdiction  to  try  quca- 
tions,  whether  oppressive  use  has  been  made 
of  right  vt  snlaeat  domain  by  county  under 
State  Uw. 


It  the  Blver 


same  prlvllecee  a 


s  prescribed  br  at  former 


long  to  blm,"  mnst  bs  eonstnisd  to  applr  lo  the 
land  which  then  Mlonnd  to  him,  and  not  to  such 
as  he  obtained  after  Uta  paasaga  at  tha  set,  vts.. 


:  a  ferry  right  by  a  State  to  an  In-  •may  be,  imposed  on  other  ferries  with-  [•ST  i 
t  does  not  extend  to  a  case  where  the  t^  aIi.  CfatA  ami  nn<lAr  thtk  fULmA  remiltLtimu 
on  of  a  contract  la,  that  a  SUte  has    ™  }^  rif **'  *"*\  ^  x?  Z  ?m  ?f^     rc^iauoM 


BUFBBMS  OOUR  OV  THE  UNITSD  BTATU.  Ml 

The  following  rales  for  constniliif  statutes  ap-  of  the  description  aforesaid,  be,  tlie,  or  Uiej 

power  making  It  to  oe  a  general  benefit  and  accom-  And  apparel,  to  tne  said  oamuel   wiggms,  nii 

Bodatlon   to  the  pnbllc,  if  the  meaning  of  the  heirs  and  assigns,  which  may  be  attached  and 

words  be  doubtful.  Jhey  shall  be  taken  most  strongj  recovered  before  any  court  in  thia  SUU  hafiiu 

ly  against  the  grantee  and  for  the  goTernment ;  and  *«'*^»'^*^*7*vi«  -ly  wtui,  ut  i.uw  ^w*!^  «•*■«({ 

Sierefore  should  not  be  extended  by  implication  competent  jurisdiction. 

In  fSTor  of  the  rrantee  be/ond  the  natural  and  ob-  *<See.  3.  And  be  it  further  enacted,  that  it 

Jious  meanlM  of  the  words  employed ;  and  If  ^  ^y^H  ^^d  may  be  lawful  for  the  said  Samuel 

do  not  suppoi^  the  right  claimed,  ft  must  fall.  JJJr    .     **, .    <^  ,      i»w*ui  iw  i.u«  ?«^  ^""^ 

Second.    If  the  grant  admits  of  two  interpreto-  Wiggins,  lus  heirs  or  assigns,  to  demand  tad 

tlons,  one  of  which  is  more  extended,  and  the  other  receive  the  same  rates  of  ferriage  as  are  now  of 

SSJr'S5llJ?^.d'?pSSVl.gSlrJ:^'JS,'M°;«S5?.  ^f"  demend.ble  .t  the  feixy  e»UbIi.h«i  »«. 

tlon  of  1£e  apparent  objects  of  the  grant,  if  in  such  est  to  the  ferry  authorized  to  be  established  hj 

ease  one  Interpretation  wonld  render  the  grant  in-  this    act.     Provided,   that   no    more    sliall  be 

eperatlve,  and  the  other  would  give  It  force  and  t^httrmA  for  a  wAiron   cArt   or  other  carriain.  if 

effect,  the  latter,  if  within  a  reasonable  construe-  f  °*r8~,I"'  *     f? ,?'  ?    '    I  [y      Sj^^ 

tlon  of  the  terma  employed,  should  be  adopted.  loaded,  than  could  be  charged  if  empty. 

The  jurisdiction  of  this  court,  under  the  twenty-  ''Sec.  4.  And  be  it  further  enacted,  that  tiM 

JSS  yf'^^tSS  %6%.^''^VB^ttX%^r^  Z  '•^  ^r^y  e.UbU.hed  .hall  b.  .abject  to  tt, 

e^lnt  involved  was  the  alleg^  violation  of  a  con-  eame     taxes     as     are     now,     or      hereafter 
act  grant 
dividual,  bu 

alleged  violation  -.  -  ^^ .-,  ^«. ^  _        j  *  _^  ii.  a    j  xi.  x  •«  av       •  •        ^ 

taken  more  land  than  was  necessary  for  the  ease-  and  lOrieltures.    And  that  u  tne  provisioni  of 

ment  which  it  wanted,  and  thus  violated  the  con-  the  second  section  of  this  act  shall  be  made  to 

SrtS5.t!'"lrrr.SI'^tt*S'8SS'£.lSfilt?il.'SS  l&tS  •??!«  *•  Jl* i's*'*!  ^^^^^y  ^,^  H"^ 

courta  exclusively  to  protect  their  cltisens  from  to  the  public  good,  that  then,  and  in  such  essc^ 

Injustice  and  oppression  of  this  description.  the  said  second  section  may  be  repealed.** 

At  the  date  of  this  act,  Wiggins  did  not  owa 

THIS  ease  was  brought  up  from  the  Supreme  any  land  near  the  town  of  Illinoia;  but  witliia 

Court  of  the  State  of  Illinois,  by  a  writ  of  the  time  allowed  by  the  act  for  the  establiih* 

error  issued  under  the  twenty-fifth  section  of  ment  of  the  ferry,  he  purchased  a  tract  of  land 

the  Judiciary  Act.  of  one  hundred  acres,  and  established  the  fenr, 

Mills  and  others  filed  their  bill  in  chancery  with  boats  propelled  by  horses,  according  to 

in  the  State  court  of  Illinois,  seeking  to  obtain  the  terms  of  the  act. 

670*]  an  injunction  against  the  defendants  *in  He  hicreased  the  means  of  transportation  u 

error.    The  bill  states  the  case  of  the  complain-  the  public  wants  required,  and  changed  the  boats 

ants  as  follows:  employed  from  boats  propelled  by  horses  to 

The  people  of  the  western  part  of  Illinois  boats  propelled  by  steam,  so  as  to  comply  with 

bad,  from  the  earliest  settlement  of  that  eoun-  the  letter  and  spirit  of  his  contract  with  the 

try,  maintained  a  constant  commercial  inter-  State  of  Illinois,  and  meet  all  the  demands  of 

course  with  the  town  of  St.  Louis,  and  long  the  increasing  population  and  commerce, 

felt  the  necessity   for   increased   facilities   in  The  bill  claims,  that  under  this  act  of  the  2d 

crossing  the  Mississippi  River.     For  the  pur-  of  March,  1810,  Samuel  Wiggins,  his  heirs  snd 

pose  of  secmring  these  facilities,  the  State  made  assigns,  were  entitled  to  the  perpetual  franchiis 

a  contract  with  Samuel  Wiggins  for  the  estab-  of  maintaining  a  ferry  across  tbe  Mississippi 

lishment  of  a  ferry  across  that  stream,  with  from  anv  point  near  the  town  of  Hlinois,  upon 

boats  to  be  propelled  by  steam  or  horse  power,  any  land  tnat  might  at  any  time  belong  to  him 

An  act  of  the  General  Assembly  was  passed,  or  them. 

whidh  was  approved  on  the  2d  of  March,  1810,  The  bill  states  that  the  bank  of  the  Misrit- 

which  was  as  follows:  >ippif  opposite  the  town  of  St.  Louis,  is  an  al- 

"An  Act  to  authorise  Samuel  Wiggins  to  es-  luvial  formation,  which  is  continually  fallhig 

tablish  a  Ferry  upon  the  Waters  of  the  Mis-  into  the  stream,  and  that  the  character  of  the 

tissipfd.    Approved  Miureh  2d,  1810.  stream  is  such  that,  by  reason  of  the  frequent 

"Sec.  1.  Be  it  enacted  by  the  people  of  the  changes  in  the  channel,  the  sudden  formatioB 

State  of  Illinois,  represented  in  the  General  of  sand  bars,  and  the  falling  of  the  banks,  it 

Assembly,  that  Samuel  Wiggins,  his  heirs  and  became  necessary  for  Wiggins,  in  order  to  fulfill 

assigns,  be,  and  they  ar^  hereby  authorized  to  his  contract  with  the  State  of  Hlinois,  to  ae- 

establish  a  ferry  on  the  waters  of  the  Missis-  quire  title  to  a  large  space  of  land  on  the  bank 

dppi,  near  the  town  of  Illinois  in  this  State,  of  the  river,  in  order  to  change  the  place  of 

and  to  run  the  same  from  lands  at  the  said  landing  as  the  changes  in  the  river  and  in  iti 

place  that  may  belong  to  him.    Provided,  that  banks  might  require. 

he  shall  not  use  any  boat  or  water  craft,  except  The  Legislature  of  Hlinois,  appreciating  thii 

such  as  shall  be  propelled  or  urged  to  the  water  necessity,  and  recognizing  the  franchise  ss  per- 

by  steam,  horses,  oxen,  or  other  four-footed  petual,  passed  an  act  on  the  6th  day  of  Fehrs- 

imimals.    Provided,  that  the  said  Samuel  Wig-  ary,  1821,  the  essential  parts  of  which  wert  si 

gins,  his  heirs  and  assigns,  shall  have  the  said  follows: 

ferry  in  actual  operation  within  eighteen  months  "An  Act  to  authorize  Samuel  Wiggins  to  make 

from  and  after  the  passage  of  this  act.  a  Turnpike  Road,  and  for  other  Purposea 

"Sec  2.  And  be  it  further  enacted,  that  no  Approved  February  6,  1821. 

person  or  persons,  except  those  who  have  ferries  "Sec.  1.  Be  it  enacted,  by  the  people  of  tk 

now  established  at  this  place,  shall  establish  State  of  Hlinois,  represented  in   the  G«i«nl 

any  ferry  of  the  description  aforesaid  within  Assembly,  that  Samuel  Wiggins,  his  heiif  or 

one  mile  of  the  ferry  established  under  this  act.  assigns,  be,  and  hereby  are  authorized  to  ntki 

And  if  any  person  or  persons  shall,  contrary  to  and  construct  a  turnpike  road,  of  one  hundnd 

eAe  proTiflQM  of  this  act,  nm  any  boat  or  boaU  feet   wide,   to  commence   on    the   Mlssiiflppi 

£m^m  Howard  S* 
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672*]  RSrer,  opposite  to  St.  Louis,  *oii  lands 
that  may  belong  to  him,  to  run  thence  across 
the  American  Bottom  to  the  blnfTs  within  two 
miles  of  George  Swaggart's,  and  to  construct 
and  erect  all  necessary  bridges  on  said  road; 
and  that  he  or  they  be,  and  are  hereby  author- 
ised to  build  and  make  said  turnpike  road 
through  the  lands  of  any  person  or  persons 
whomsoever,  except  yards,  gardens,  orchards,  or 
dwelling  houses;  that,  when  the  aforesaid  road 
is  about  to  be  carried  through  any  improved 
land,  the  maker  of  the  said  road  shall  first  obtain 
the  consent  of  the  proprietor  or  proprietors  of 
said  grounds,  and  should  the  parties  not  agree  on 
the  amount  of  said  damages,  then  a  jury  of  six 
reputable  freeholders  should  be  summoned,  and 
being  duly  sworn  before  any  justice  of  the  peace 
of  the  county  faithfully  and  impartially  to  as- 
sess the  damages,  which  damages  shall  be  paid 
before  the  said  road  shall  be  permitted  to  pass 
through   such   grounds. 

"And  whereas  the  said  Samuel  Wiggins,  his 
heirs  and  assigns,  were  authorised  to  establish 
a  ferry  upon  the  waters  of  the  Mississippi 
River,  near  the  town  of  Illinois,  in  this  State, 
and  a  sand  bar  having  been  formed  since  that 
time  opposite  said  ferry,  therefore: 

"Sec.  5.  Be  it  further  enacted,  that  the  said 
Samuel  Wiggins,  his  heirs  and  assigns,  be,  and 
they  are  hereby  authorized  to  remove  said 
ferry  on  any  land  that  may  belong  to  him  or 
them  on  the  said  Mississippi  River,  under  the 
same  privileges  as  were  prescribed  by  the  Act 
entitled,   'An  Act   to  authorize   Samuel   Wig- 

S'ns  to  establish  a  ferry  upon  the  waters  of  the 
ississippi,'  approved  March  2d,  1810." 

On  the  13th  of  July,  1822,  Wiggins  acquired 
title  to  a  tract  of  four  hundred  acres  of  land, 
adjoining  the  tract  from  which  he  first  ran  his 
ferry.  The  tract  so  acquired  is  situated  on  the 
bank  of  the  river  below  his  first  tract,  and  was 
necessary  to  the  owners  of  the  ferry  franchise 
in  order  to  secure  a  convenient  landing  of  the 
boats,  as  changes  occurred  in  the  channel  or  in 
the  bank  of  the  river. 

The  bill  states  sundry  conveyances  and  de- 
scents, by  which  the  complainants  have  be- 
come invested  with  the  title  to  all  the  land 
held  by  said  Wiggins,  and  with  the  franchise 
granted  bv  the  State  of  Illinois. 

It  is  also  averred  that  Wiggins,  while  the 
owner  of  the  franchise,  fulfill^  all  the  duties 
and  obligations  which  he  had  assumed  under 
his  contract  with  the  State  of  Illinois,  and  that 
his  assignees,  owners  of  said  franchise,  have 
ever  since  his  transfer  of  the  franchise  in  like 
manner  fully  discharged  those  duties;  that 
speedy,  secure,  and  comfortable  passage  has 
673*]  been  *at  all  times  afforded  for  all  per- 
aons  and  property  offered  to  be  crossed  over 
the  river,  m  such  vessels  only  at  are  required 
1^  the  act  granting  the  franchise. 

The  bill  then  states  an  act  of  the  Legislature 
of  the  State  of  Dlinois,  approved  on  the  2d  of 
March,  1839,  by  which  commissioners  were  ap- 
pointed to  locate  a  road  and  ferry  landing  be- 
tween Cahokia  Creek  and  the  Mississippi  River, 
opposite  St.  Louis;  the  road  and  ferry  landing 
to  be  three  hundred  feet  wide,  upon  the  most 
eligible  ground  for  the  purpose.  This  act  au- 
thorized the  County  Commissioners'  Court  of 
St.  Clair  County  to  cause  the  land  on  which 
the  road  and  ferry  landing  should  be  located  to 
11  Ii.  ed. 


be  condemned,  and  pay  the  owners  of  the  land 
the  damages;  and  after  sueh  payment  the  said 
cotu-t  should  have  power  to  enter  upon  the  land 
so  condemned,  and  establish  a  ferry  across  the 
Mississippi  River,  and  might  either  carry  on 
the  ferry  for  the  county  itself,  or  lease  it  for 
any  tenn  not  exceeding  five  years,  to  any 
lessees. 

The  commissioners  thus  appointed  located 
the  road  and  ferry  landing,  three  hundred  feet 
wide,  upon  the  land  which  Wiggins  acquired 
in  July,  1822,  and  which  was  conveyed  by  him 
with  the  franchise. 

The  land  was  condemned,  and  its  value  es« 
timated  at  six  hundred  dollars,  being  less  than 
the  annual  ground  rent  which  it  would  pro- 
duce without  any  connection  with  any  ferry 
privilege. 

In  estimating  the  damages  to  be  paid,  the 
jur^  were  expressly  directed  to  confine  their 
estimate  of  the  damages  to  the  value  of  the 
land  itself,  and  not  to  consider  any  interference 
with  the  ferry  franchise  of  the  complainants  aa 
a  subject  of  compensation. 

The  bill  states  that  the  County  of  St.  Clair, 
through  its  agents,  entered  upon  and  took  in 
possession  the  said  lands  so  condemned,  and 
has  leased  the  same,  together  with  the  ferry  au- 
thorized by  the  said  act  of  1830,  to  James  Har- 
rison, at  a  yearly  rent  of  $800;  and  that  a  ferry 
has  been  established  from  said  land  to  the  dty 
of  St.  Louis.  The  rates  of  ferriage  charged  by 
said  Harrison  are  fixed  in  his  lease,  exhibitea 
with  the  bill,  as  exhibit  S.,  No.  18. 

The  complainants  aver  that  the  land  so  taken 
from  them  is  a  part  of  thehr  ferry  landing,  as 
authorized  by  the  two  acts  of  the  Legislature 
under  which  they  claim,  and  that  the  land  so 
taken  is  indispensable  to  the  exercise  of  the 
franchise  with  which  they  are  invested.  From 
time  to  time  they  have  been  compelled  to 
change  their  place  of  landing,  as  the  changes  in 
the  river,  and  its  banks  and  sand  bars,  required, 
so  that  the  whole  *front  on  the  river  has  [*674 
been  necessary  to  the  enjoyment  of  their  fran- 
chise and  the  performance  of  their  duty,  and 
that  the  said  land  so  taken  from  them  is  not 
only  the  most  convenient  point  on  their  land 
for  their  ferry  landing,  but  is  the  only  point 
where  boats  can  securely  be  landed  without 
running  far  up  the  stream,  so  as  to  make  their 
trip  about  twelve  hundred  yards  longer  than  if 
they  still  owned  and  could  use  the  land  so 
taken  from  them. 

The  complainants  allege  that  the  Act  of  the 
Legislature  of  Illinois  of  March  2,  1839,  author* 
izing  the  taking  of  a  part  of  their  ferry  limd- 
ing,  is  a  violation  of  the  first  clause  of  the 
tenth  section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  which  prohibits  the 
States  from  passing  laws  impairing  the  obliga- 
tion of  contracts. 

The  bill  prays  for  an  injunction  to  reatrain 
the  defendants  from  maintaining  a  ferry  from 
the  land  so  taken  from  the  complainants. 

To  this  bill  there  was  a  demurrer,  which  waa 
sustained  by  the  Circuit  Court  of  St.  Clair 
County,  ana  the  bill  dismissed.  An  appeal 
was  taken  to  the  Supreme  Court,  and  the  de- 
cree of  the  Circuit  Court  affirmed. 

From  this  decree  of  the  Supreme  Court  of 
the  State  of  Illinois,  a  writ  of  error  brought  tba 
case  up  to  this  court. 

ISOt 
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It  was  argued  by  Mr.  Gamble  and  Mr.  Web- 
ster for  the  plaintiffs  in  error,  and  Mr.  Breeie 
for  the  defendants. 


point,  as  their  views  of  azpedienej  mlf ht  sug- 
gest. 
The  appellees  contend   that   the   appelianti 


Mr,  Gamble  made  the  following  points,  which  have  not,  as  the  assigns  of  \^ggins,  any  ex- 
he  sustained  orally.  [Mr.  Breese  and  Mr.  elusive  right  to  a  ferry  franchise  by  the  Act  of 
Webster  both  presented  written  arguments,  of  1810,  and  that  their  ferrv  is  not  of  that  ambq- 
which  the  Reporter  can  only  give  extracts] :  latory  character  they  insist  it  has  been  made  by 

1.  The     franchise    which    the    complainants  the  Act  of  1821. 

hold  by  purchase  from  Wiggins,  extended  to       The  court  understands,  that,  when  the  Act 

the  land  which  has  been  taken  from  them  under  of  1819  was  passed,  Wiggins  owned  no  land  on 

the  Act  of  the  Legislature  of  Dlinois  of  2d  the  river  near  the  town  of  Illinois;  that  it  wu 

March,  1830.  not  until  a  year  or  more  thereafter  that  hs  ob- 

2.  The  land  so  taken  is  necessary  to  the  en-  tained  title  to  an  undivided  two  sevenths  of  s 
Joyment  of  the  franchise.  tract  of  one  hundred  acres,  of  the  heirs  of  one 

3.  No  compensation  has  been  made  to  the  Piggot,  and  known  as  daim  024.  Upon  this 
complainants,  nor  is  any  authorized  to  be  made,  tract  he  located  his  ferry,  at  a  certain  knows 
for  the  violation  of  the  franchise.  and  fixed  point.    It  will  be  further  understood 

4.  The  act  of  the  Illinois  Legislature  com-  by  the  plat  of  survey  ^before  the  eourt,  [*57l 
plained  of  is  a  violation  of  the  Constitution  that  the  town  of  Illinois  is  not  on  the  ri?er, 
of  the  United  States,  under  the  earlier  decisions  but  on  the  east  bank  of  CSahokia  Greek,  snd 
of  this  court.  Fletcher  v.  Peck,  6  Granch,  87;  some  hundred  yards  from  the  river,  and  from 
Providence  Bank  v.  Billings,  4  Peters,  514;  it  to  the  river  there  never  was  a  publie  rosd 
New  Jersey  v.  Wilson,  7  Cranch,  104;  Dart-  until  after  the  passage  of  the  Act  of  18S9,  im* 
mouth  College  case,  4  Wheat.  518.  der  which  appellees  claim.      The  grantor  of 

6.  The  act  complained  of  is  not  constitution-  appellants,  owning  the  land  between  the  creek 

al,  within  the  scope  of  the  later  decisions  in  and  the  river,  and  the  whole  of  the  river  bank, 

the  Charles  River  Bridge  case,  11  Peters,  549,  could,  and  did  up  to  that  time,  prevent  aD 

and  West  River  Bridge  case,  6  Howard,  507.  competition  with  nim  and  his  assigns  and  keep 

676*]     *Mr.  Breeze  first  contended,  that  this  oif  all  rivals;  and  for  a  similar  purpose  he  €&• 

case  did  not  fall  within  the  jurisdiction  of  the  Urged  his  possessions  on  the  bank  of  the  river 

court,  because  the  Supreme  Coiurt  of  Illinois  by    the    purchase   of    land    from    Jarrot  snd 

rested  its  decision  upon  the  construction  of  the  others,  in  1822,  known  as  elaim  579,  on  whiek 

act  of  the  Legislature,  and  the  extent  of  the  the  appellees  established  their  ferry,  at  the  ter* 

ferry  franchise  acquired  under  it;  limiting  it  to  mination  of  a  public  road,  regularly  laid  out, 

the  land  owned  by  Wiggins  when  the  Act  of  1821  three  hundred  feet  wide,  from  the  bridge  orer 

was  passed,  with  the  exercise  of  which  fran-  Cahokia  Creek  to  the  river,  and  through  the 

chise  the  law  complained  of  did  not  interfere,  land  of  the  appellants,  after  the  same  was  reg- 

2.  That  the  grant  to  Wiggins  was  of  no  va-  ularly  eondenmed  in  pursuance  of  the  lawi  of 
lidity,  because  the  Le^ stature  had  no  power  the  State  of  Illinois,  and  compensation  tendend. 
to  make  grants  of  privileges  to  be  exercised  To  this  last  named  tract,  appellants'  ferry  wu 
beyond  its  territorial  limits  and  over  a  naviga-  removed  under  the  authority  supposed  to  be 
ble  stream,  declared  by  law  to  be  a  public  granted  by  the  Act  of  1821,  although  Wiggins 
highway.  did  not,  at  the  passage  of  that  act,  own  it.   To 

3.  That  the  laws  in  question  were  not  con-  whatever  point,  then,  on  this  tract,  it  was  re- 
tracts, within  the  meaning  of  the  prohibition  moved,  the  appellees  insist,  that  point  became 
of  the  Constitution  of  the  United  States.  That  the  ferry  landmg,  and  there  appellants'  priri- 
private  contracts  alone  were  contemplated  in  leges  were  to  be  exercised,  and  not  elsewhere, 
this  provision  of  the  Constitution.  It  could  not  therefore  be  removed  to  the  fint 

4.  That  these  laws  in  themselves  had  none  location  without  the  consent  of  the  Lec^latnre, 
of  the  features  of  contracts,  for  the  want  of  nor  to  any  other  point  on  the  tract.  A  ferry 
mutuality,  etc.  must,  from  the  nature  of  such  establishment^ 

5.  Admitting,  however,  for  the  sake  of  the  be  kept  stationary  at  one  point,  until  legislati?? 
argument  only,  that  these  laws  are  contracts,  sanction  can  be  had  to  remove  it  to  anotheri 
then  the  appellees  insist  that  the  Legislature  of  and  so  Wiggins  thought  when  he  applied  U 
Illinois  has  in  no  degree  impaired  their  obli-  the  Legislature  to  remove  it  from  claim  024  to 
gation,  by  any  other  act  in  favor  of  other  claim  579.  And  this  from  motives  of  pablie 
parties  subsequently  passed,  and  certainly  not  convenience.  It  would  be  a  great  injury  to  the 
by  the  Act  of  March  2,  1839,  about  which  this  public  to  permit  the  owner  of  such  a  franchise, 
controversy  has  arisen.  The  appellants,  to  sus-  at  his  discretion,  and  to  suit  his  whim  or 
tain  their  complaint,  assume  the  ground,  that,  capnce,  to  move  It  from  point  to  point.    Whet 

by  the  Act  of  1819,  the  authority  to  Wiggins  to  *  P^'»*  "^  ^^^"^  *^^  ^5™/  ^^^z^^i] 

esUblish  a  ferry  was  perpetual  and  e«hisive,  ?j;^  ^^^^f  and  there  only,  and  from  it,  eosJd 

and  that  havin/bj^me'^  ^t:r^r ^^Stl?  3^"^^^^^^  b^'L'J^'rLlsT^ 

lands  at  a  great  distance  from  the  tract  he  p^^^  construcUon.    extend    ove;    every    particie  of 

tended  to  own  in  1819,  the  legislature  author-  ^^^  covered  by  miles  of  distance.     A  reasoi- 

ized  him,  by  the  Act  of  6th  February.  1821,  to  aWe  space  for  landings  and  ferrywaya  is  sO 

remove  his  ferry  to  them,  and  thereby,  as  his  that  could  be  claimed.    The  excuse  put  fortli 

assigns,   the   appellants,  contend,   have  neces-  by  appellants,  for  shifting  their  landing— tlie 

sarily  excluded  all  othei  ferries  between  them,  character  of  the  current  and  the  texture  of  tbf 

making  theirs  a  movable  one,  covering  a  dis-  banks — ^is  all  idle,  as  everyone  knows  who  kai 

tance  of  a  mile  or  more  up  and  down  the  river,  ever  seen  the  bank  of  the  Mississippi  oppoiite 

MDd  authoriring  them  to  shift  it  from  point  to  St.  Louia.   A  landing  can  bo  mads  at  one  poist 
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••  wen  as  at  another,  if  proper  means  are  used 
for  grading  the  banks,  and  proper  platforms 
provided.  The  object  and  design  for  shifting 
the  landing  was  undoubtedly  to  keep  off  rivals 
— to  prevent  competition,  and  thus  enable,  for 
all  time  to  come,  the  appellants  to  divide  thdr 
fifty  thousand  dollars  a  year. 
67  7""]  ""The  ferry  being  esUblished,  by  the 
Act  of  1819.  on  the  IMggot  tract  (claim  624), 
within  eighteen  months  after  its  passage,  Wig- 
gins had  the  right,  so  far  as  the  Legislature 
could  confer  it,  to  all  the  advantages  which 
might  result  from  it,  and  to  ail  the  provisions 
of  the  act,  and  nothing  more. 

Did,  then,  the  Legislature  by  that  act,  intend 
that  his  privilege  should  be  exclusive  forever, 
and  is  that  intention  manifest  from  the  terms 
used  in  the  act? 

The  first  section  contains  the  grant,  if  it  be 
one,  and  is,  in  substance,  as  follows:  That 
Samuel  Wiggins,  his  heirs  or  assigns,  are  au- 
thorized to  establish  a  ferry  on  the  waters  of 
the  Mississippi,  near  the  town  of  Illinois,  in 
this  State,  and  to  run  the  same  from  lands  at 
the  said  place  that  may  belong  to  him,  with  a 
provision  that  he  shall  use  steam  or  the  power 
of  four-footed  animals,  and  provided,  that  the 
same  shall  be  in  operation  within  eighteen 
months,  etc. 

The  second  section  provides,  that  no  person 
or  persons,  except  those  who  had  ferries  then 
established  at  that  place,  should  establish  any 
ferry  of  that  description  within  one  mile  of  it, 
and  if  it  is  done,  a  forfeiture  to  Wiggins  of 
the  boats,  furniture,  and  apparel  shall  be  the 
consequence. 

The  third  section  authorizes  Wiggins  to  re- 
ceive the  accustomed  rates  of  ferriage,  and  the 
fourth  and  last  section  subjects  it  to  taxes,  and 
then  declares,  "If  the  provisions  of  the  second 
section  shall  be  made  to  appear  to  the  General 
Assembly  to  be  injurious  to  the  public  good, 
that  then,  and  in  such  case,  the  said  section 
may  be  repealed." 

The  appellants  contend  that  the  grant  would 
be  perfect  without  the  second  section.  So  it 
would;  but  when  arraigning  an  act  of  the  Leg- 
islature of  a  sovereign  State  as  repugnant  to 
the  Constitution  of  tne  United  States,  because 
it  repealed  a  former  act  of  that  body,  we  must 
examine  and  see  what  the  first  act  is — we  must 
take  the  whole  of  it  together,  to  ascertain  the 
intention  of  the  law  maker;  and  we  see  in  this 
act  of  1819  a  right  reserved  to  the  State  to  re- 
peal that  part  of  it  which  bestows  the  char- 
acter of  exclusiveness  upon  the  appellants' 
privilege.  The  Legislature  of  1819  acted  upon 
circumstances  as  they  then  were,  and  foreseeing 
that,  from  the  great  advantages  the  State  nos- 
sessed,  in  soil,  climate,  and  power  of  produc- 
tion, and  its  great  capacity  for  settlement  and 
cultivation,  people  from  distant  lands  would 
seek  it  for  a  home,  reserved  the  right  to  take 
away  a  privilefle,  which,  when  granted,  might 
be  of  great  public  benefit,  but  likely  to  become 
in  time  oppressive. 

With  commendable  forecast,  the  fourth  sec- 
tion was  inserted,  and  became  an  important 
part  of  the  so-called  contract,  and  the  Act  of 
678*]  *1821  was  passed,  with  the  same  power 
to  repeal  included.  The  acts  were  accepted, 
with  that  power  reserved.  In  1833  (Rev.  Laws, 
310,  311),  the  Legislature  determined  that  sae- 


tioB  was  injurious  to  the  public  good,  as  weD 
as  the  fifth  section  of  the  Act  of  1921.  Fourteen 
years'  experience  had  satisfied  them  that  what 
was  intended  for  the  public  benefit  had  become 
an  oppressive  monopoly,  and  they  performed  a 
most  popular  act  by  repealing  them,  thus  tak- 
ing away  all  pretext  of  exclusiveness,  and 
opening  the  whole  subject  to  further  leffisla- 
tion.  This  was  ''nominated  in  the  bond,*'  and 
the  appellants  cannot  with  any  propriety  cur 
justice  complain,  if  it  is  injurious  to  them. 

The  Legislature,  then,  having,  by  the  Act  of 
1833  (Rev.  Laws  of  1833,  p.  310),  repealed  the 
restrictive  clause  of  the  second  section  of  the 
Act  of  1819,  and  of  the  fifth  section  of  the  Act 
of  1821,  proceeded,  in  1839,  in  obedience  to 
public  clamor,  excited  to  a  high  tone  by  the 
continued  and  oppressive  exactions  of  this 
monopoly,  and  its  repeated  failures,  and  mani- 
fest inability  or  want  of  desire  to  satisfy  the 
public  demands  for  proper  facilities  for  cross- 
ing the  river,  to  put  measures  in  train  to  satis- 
fy the  public  want.  The  preamble  to  the  Act  of 
2d  March,  1839,  assigns  the  reason  for  its  pas- 
sage— the  facts  upon  which  the  Legislature 
acted — and  they  must  be  taken  to  be  true.  It 
is  a  legislative  decision,  that  the  exigency  had 
arisen,  which,  on  the  repeal  of  the  second  sec- 
tion of  the  Act  of  1819,  required  increased 
facilities  of  approach  to  a  place  then  grown  to 
be  a  great  commercial  city,  and  the  great 
market  of  the  State. 

By  examining  the  provisions  of  that  act,  it 
will  be  seen  that  in  no  part  of  It  is  an  expres- 
sion used  of  a  design  to  take  from  the  appel- 
lants their  franchise ;  theirs  still  exists  in  all  its 
vigor,  precisely  as  it  did  before  the  passage  of 
the  act.  No  interference  with  their  ferryways 
is  contemplated  or  attempted;  no  part  or  por- 
tion of  their  right,  as  secured  by  the  Act  of 
1819  or  1821,  is  taken  from  them  or  abridged. 
Although  the  receipt  of  tolls  may  be  lessened 
by  this  rival  ferry,  yet  the  right  itself  is  as 
perfect  as  ever.  It  is  still  lawful  for  them  to 
receive  all  the  tolls  that  may  come  to  their 
ferry.  Should  the  rival  ferry  so  successfully 
compete  with  them,  as  finally  to  take  from 
them  all  the  travel,  still  their  rights,  conferred 
by  the  Act  of  1819  and  1821,  yet  inure  to  them. 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Peters,  420. 

The  appellees  perceive  no  distinction  be- 
tween the  rights  of  pontage  and  of  ferriage, 
and  if  it  was  lawful,  as  it  was,  unquestionably, 
to  establish  the  Warren  Bridge,  by  which  all 
the  tolls  were  taken  from  the  Cliarles  River 
Bridge,  previously  established  by  an  act  of  the 
Legislature  of  Massachusetts,  it  is  not  perceived 
*why  the  same  results  should  not  right-  [*57  9 
fully  flow  in  this  case,  the  more  especially  as 
the  Legislature  had  reserved  the  right,  in  the 
very  act  which  cave  the  authority,  to  destroy 
the  character  of  exclusiveness  for  which  the 
appellants  contend.  Legislation  affects  every 
day  the  value  of  property,  and  It  must  be  so  ia 
the  nature  of  things.  Providence  Bank  t.  Bil- 
lings, 4  Peters,  614. 

If  the  Act  of  1839  designed  to  seise  the  ferry- 
ways  of  the  appellants,  there  would  be  ground 
of  complaint;  but  it  does  not.  It  designs  onlv 
to  establish  a  healthy  and  necessary  competi- 
tion, at  a  very  important  point,  by  which  the 
public  good  Is  vaatiy  promoted,  aii4  the  land 
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taken  for  it2ch  a  beneficial  public  purpose,  for 
a  road  and  landing,  has  been  condemned  in  the 
uflual  mode,  the  damages  assessed,  and  a  tender 
of  the  amount  made  to  appellants. 

Whether  the  road  is  too  wide  or  not  is  not  for 
this  court  to  determine;  it  is  only  to  determine 
whether,  in  the  adjudication  of  the  rights  of 
these  parties  by  a  State  court,  validity  has  been 
given  to  a  law  of  the  State  impairing  the  obli- 

gstion  of  anv  contract  entered  mto  between  the 
tate  and  the  appellants,  and  doing,  by  such 
decision,  injustice  to  them.  The  appellees  can 
see  no  ground  for  such  a  pretense,  and  without 
taking  up  more  time,  they  submit  the  case  on 
their  part  to  the  court,  confident  that  this  most 
Just  and  enlightened  tribunal  will  not  condemn 
a  law  of  a  sovereign  State,  unless  that  law  is 
manifestly  repugnant  to  the  Ckmstitution  of  the 
United  States, 

Mr.  Webster  replied  to  each  one  of  these 
points,  and  particularly  the  last,  citing  and 
commenting  upon  many  parts  of  the  bill,  which 
were  aU  admitted  by  the  demurrer,  in  order  to 
show  that  the  Act  of  1839  had  destroyed  the 
value  of  the  ferry  privilege. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

By  an  Act  of  March  2d,  1830,  the  Legisla- 
ture of  Illinois  appointed  five  commissioners  to 
locate  a  road  and  ferry  landins,  three  hundred 
feet  wide,  on  the  east  bank  of  the  River  Missis- 
sippi, opposite  to  the  city  of  St.  Louis;  the  road 
to  extend  back  to  Cahokia  Greek.  The  road 
and  landing  were  accordingly  located;  the  dis- 
tance from  the  river  to  the  creek  being  about 
sixty  poles.  The  ferry  having  gone  into  opera- 
tion under  the  Act  of  1830,  this  bill  was  filed, 
seeking  to  obtain  a  perpetual  injunction  against 
an  exercise  of  a  ferry  privilege,  on  the  ground, 
among  others,  that  Samuel  Wiggins  and  his 
assignees  were  entitled  to  the  exclusive  ferry 
right  at  that  place,  by  contract  with  the  State 
of  Illinois;  and  that  said  contract  was  violated 
680*]  by  Hhe  Act  of  1830,  and  the  establish- 
ment of  a  road  and  ferry  under  and  by  force  of 
its  provisions.  The  Supreme  Court  of  Illinois 
having  decided  that  the  State  law,  and  the  acts 
done  pursuant  thereto,  did  not  violate  the  con- 
tract made  with  Wiggins,  and  that  it  was  not 
opposed  to  the  Constitution  of  the  United 
States,  that  court  proceeded,  by  a  final  decree, 
to  dissolve  an  injunction  granted  nisi,  and  to 
dismiss  the  bill.  To  reverse  this  decree,  on  the 
grounds  stated,  a  writ  of  error  has  been  prose- 
cuted to  the  Supreme  Court  of  Illinois,  from 
this  court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1780. 

The  contract  relied  on  by  the  defendants  was 
made  with  Wiggins,  by  two  acts  of  the  Legis- 
lature of  Illinois.  The  first  act,  approved 
March  2d,  1810,  authorizes  Samuel  Wiggins, 
his  heirs  and  assigns,  to  establish  a  ferry  on 
the  east  bank  of  the  River  Mississippi,  near  the 
town  of  Illinois,  and  to  run  the  same  from 
lands  "that  may  belong  to  him;"  provided  that 
said  ferr^  should  be  put  into  actual  operation 
within  eighteen  months  from  and  after  the 
passage  of  that  act.  And  it  was  also  provided 
by  the  second  section,  that  no  other  person 
should  thereafter  establish  any  ferry  within  one 
mile  of  that  established  by  Wiggins,  with  this 
i«servatioai     '^bat  if  the  provisions  of  the 


second  section  of  this  act  shall  be  made  to  ap- 
pear to  the  General  Assembly  to  be  iniurious 
to  the  public  good,  that  then,  and  in  such  ease, 
the  second  section  may  be  repealed."  Wiggina 
had  no  land  of  his  own  on  the  river  near  the 
town  of  Illinois  when  the  above  act  was  passed; 
but  within  less  than  eighteen  months,  he  sc- 
quired  an  interest  in  a  tract  of  land  of  one 
hundred  acres,  part  of  which  lay  between  Illi- 
nois town  and  the  river,  and  extended  to  a  con- 
siderable distance  above  it;  and  on  this  trtct 
he  established  his  ferry. 

On  the  6th  of  February,  1821,  Samuel  Wig- 
gins  had  another  act  passed  in  his  favor  by  the 
Legislature  of  Illinois,  authorizing  him  to  make 
a  turnpike  road,  to  commence  on  the  Missis- 
sippi Kiver  opposite  St.  Louis,  on  lands  thtt 
"may  belong  to  him,"  and  to  run  across  the 
American  bottom  to  the  bluffs.  The  act  further 
provides:  "And  whereas  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  were  authorized  to 
establish  a  ferry  upon  the  waters  of  the  Missii* 
sippi  River,  near  the  town  of  Illinois,  in  thii 
State,  and  a  sand  bar  having  been  formed  since 
that  time  opposite  said  ferry,  therefore — 

"Sec.  6.  Be  it  further  enacted,  that  the  said 
Samuel  Wiggins,  his  heirs  and  assigns,  be,  snd 
they  are  hereby  authorized  to  remove  said  ferry 
on  any  land  that  may  belong  to  him  or  them  on 
the  said  Mississippi  River,  under  the  same  priv- 
ileges as  were  prescribed  by  the  Act  entitled, 
'An  Act  to  authorize  Samuel  *  Wiggins  [*581 
to  establish  a  ferry  upon  the  waters  of  the  Mis- 
sissippi," approved  March  2d,  1810." 

By  an  act  approved  January  10th,  1833,  to 
much  of  the  acts  of  1810  and  1821  as  prohib- 
ited another  ferry  from  being  established  with- 
in one  mile  of  Wiggins's  ferry  landing,  was  re- 
pealed. This  restriction  is  therefore  out  of 
the  case 

On  the  13th  of  July,  1822,  Wiggins  obtained, 
by  purchase  from  Julia  Jarrot,  a  tract  of  one 
hundred  acres,  lyins  below  the  tract  first  ac- 

?uired,  adjoining  thereto  on  the  south,  and 
routing  on  the  river;  and  it  is  upon  this  tract 
that  the  new  ferry  and  road  were  located  under 
the  Act  of  1830.  The  parties  respectively  as- 
sume, and  so  the  court  below  held,  that  the  es- 
tablishment and  regulation  of  ferries  across 
navigable  streams  is  a  subiect  within  the  con- 
trol of  the  government,  and  not  matter  of  pri- 
vate right;  and  that  the  government  may  exer- 
cise its  powers  by  contracting  with  individuals. 
We  deem  this  general  principle  not  open  ts 
controversy;  and  in  regard  to  so  much  of  the 
controversy  as  involves  the  contract  itself,  no 
material  difficulty  exists  as  to  what  principles 
of  law  shall  govern:  only  two  general  principles 
need  be  invoked  in  construing  the  acta  of  1919 
and  1821,  which  are.  First,  that  in  a  grant,  like 
this,  designed  by  the  sovereign  power  making 
it  to  be  a  general  benefit  and  accommodation  to 
the  public,  the  rule  is,  that,  if  the  meaning  of 
the  words  be  doubtful,  they  shall  be  taken  moit 
strongly  against  the  grantee,  and  for  the  gov- 
ernment; and  therefore  should  not  be  extended 
by  implication  in  favor  of  the  grantee,  beyood 
the  natural  and  obvious  meaning  of  the  words 
employed;  and  if  these  do  not  support  the  right 
claimed,  it  must  fall.  Such  is  the  established 
doctrine  of  this  court,  as  was  held  in  the  cast 
of  The  Charles  River  Bridge  ▼.  The  Warren 
Bridge,    11    Peters,   644-647«      Second,   if  the 
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grant  admits  of  two  interpretations,  one  of 
which  is  more  extended,  and  th^  other  more 
restricted,  so  that  a  choice  is  faii^ly  open,  and 
either  may  be  adopted  without  any  violation 
of  the  apparent  objects  of  the  grant,  if,  in  such 
case,  one  interpretation  would  render  the  grant 
inoperative,  and  the  other  would  give  it  force 
and  effect,  the  latter,  if  within  a  reasonable 
construction  of  the  terms  employed,  should  be 
adopted. 

Testing  the  contract  by  these  rules,  and  what 
are  the  complainants  entitled  to,  under  the  acts 
of  1819  and  1821?  By  the  first  act,  Wigsdns 
was  to  establish  the  ferry  near  the  town  ofilli- 
nois,  "and  to  run  the  same  from  lands  at  said 
place  which  may  belong  to  him."  At  the  time 
the  act  was  passed,  Wiggins  owned  no  land 
near  the  town  of  Illinois,  and  if  the  grant  was 
in  the  present  tense,  and  extended  only  to  land 
582*]  *that  was  then  the  property  of  the 
grantee,  the  act  of  Assembly  had  no  operation, 
and  was  worthless.  But  we  suppose  the  words 
employed  were  not  restricted  to  the  time  when 
the  act  was  passed;  the  grantee  was  allowed 
eighteen  months  to  put  the  ferry  into  operation, 
and  he  was  to  run  his  boat  from  his  own  lands, 
that  is,  from  lands  which  might  belong  to  him 
at  the  time  the  running  commenced;  and  for 
this  there  was  great  reason,  as  the  opposite 
shore  lav  within  another  State,  and  there,  also, 
a  ferry  landing  had  to  be  secured.  The  matter 
was  one  of  speculation;  and  lands  could  not, 
with  propriety,  be  purchased  at  high  prices  be- 
fore the  privilege  was  secured  on  both  banks. 
And  this  construction,  as  we  apprehend,  is  the 
one  that  the  Legislature  of  lUinois  put  on  the 
Ad  of  18ig  by  that  of  1821;  by  which  it  was 
admitted  that  a  ferry  had  been  established  ac- 
cording to  the  first  act,  and  the  grantee  was  au- 
thorized to  remove  it  to  another  point,  because 
a  sand  bar  had  been  formed  in  front  of  the 
landing.  We  therefore  feel  ourselves  con- 
strained to  differ  from  the  carefully  prepared 
and  able  opinion  of  the  Supreme  Court  of  Illi- 
nois, found  in  the  record,  which  holds  the  first 
grant  to  have  been  inoperative. 

We  come  next  to  consider  the  Act  of  1821. 
When  it  was  passed,  Wiggins  had  land  front- 
ing on  the  river  for  nearly  a  mile,  extending 
both  above  and  below  Illinois  town,  and  lying 
between  it  and  the  river.  It  was  all  the  land  he 
then  could  desire  for  the  purposes  of  his  ferry 
and  at  the  end  of  his  road.  Indeed,  it  is  doubt- 
ful whether,  under  the  grant,  Wiggins  could 
have  gone  below  his  first  purchased  tract  and 
been  "near  the  town  of  Illinois,"  because  his 
land  extended  considerably  below  the  town.  As 
the  Act  of  1821  recognized  the  fact  that  Wig- 
gins had  complied  with  his  contract  under  the 
Act  of  1819,  and  had  established  a  ferry  on 
land  that  belonged  to  him,  and  that  it  was  es- 
tablished ''near  the  town  of  Illinois,"  it  is  fair 
to  presume  that  both  parties  to  Uie  contract,  as 
modified  and  enlarged  by  the  Act  of  1821,  un- 
derstood what  land  it  was  that  Wiggins  owned 
at  that  time,  and  the  boundaries  thereof;  and 
also  the  extent  of  his  interest,  being  two  sev- 
enths of  the  tract. 

The  Act  of  1821  was  treated  by  the  bill,  and 
was  relied  on  in  argument,  as  conferring  a  per- 
petual privilege  on  Wiggins,  and  on  his  assigns, 
to  remove  the  ferry  to  any  land  that  might  ba- 
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long  to  him,  or  to  them,  at  the  time  of  the  rt- 
moval;  and,  furthermore,  that  the  right  of  re- 
moval was  unrestricted  as  respects  time,  and 
could  have  been  made  at  any  time  heretofore, 
or  could  be  made  hereafter. 

That  the  act  is  somewhat  obscure,  in  regard 
to  the  place  to  which  the  ferry  could  be  re- 
moved, must  be  admitted;  and  in  *seek-  [*688 
ing  its  true  construction,  several  consideratioBS 
present  themselves.  In  the  first  plaoe,  that  the 
act  operated  in  the  present  tense,  and  was  a 
mere  enlargement  of  the  privileses  conferred 
by  the  Act  of  1819,  and  must  be  tucen  as  a  part 
of  the  first  contract,  cannot  be  denied;  second, 
when  we  take  into  consideration  the  fact  that 
Wiggins  had  a  specific  tract  of  land  at  that 
time,  at  the  proper  place — ^that  is  to  say,  lying 
in  front  of  Illinois  town,  and  extending  above 
and  below  it — a  reasonable  conclusion  is,  that 
some  place  on  such  tract  was  referred  to  by  the 
Act  of  1821;  and,  third,  as  the  Act  of  1819 
reserved  authority  in  the  Legislature  to  repeal 
so  much  of  the  law  as  secured  to  Wiggins  an 
exclusive  ferry  right  for  two  miles  on  the  river 
front,  such  reservation  could  only  mean  that 
rival  ferries  might  be  established,  at  discretion, 
by  the  Legislature.  Nor  can  it  be  assumed, 
with  any  claim  to  a  plausible  construction,  that 
the  power  of  removal  had  no  limitation  of  time 
or  place,  as  this  would  confer  a  right  to  remove 
to  the  same  landing  with  a  newnr  established 
ferry,  set  up  as  a  rival,  and  drive  it  away;  and 
thus  the  piiblic  convenience  would  again  be  re- 
duced to  a  single  ferry.  Now,  in  view  of  these 
facts  and  consequences,  and  applying  them  to 
language  of  an  ambiguous  charsicter,  and  seek- 
ing assistance  from  a  settled  rule  of  construc- 
tion in  case  of  doubt,  and  finding  that  role  of 
construction  to  be,  that  when  two  constructions 
are  equally  open  to  the  court,  the  one  shall  be 
adopted  most  favorable  to  the  government,  the 
consequence  must  be,  on  this  construction,  that 
Wigeins  was  confined  to  the  tract  of  land 
partly  owned  by  him  when  the  Act  of  1821  was 
passed;  and  that  when  the  ferry  was  removed 
to  other  land,  lower  down  the  nver,  it  was  an 
act  not  within  the  contract,  nor  protected  by  it. 
This  disposes  of  the  first  and  principal  ground 
of  relief  sought  by  the  bill. 

Whether  Wiggins,  or  those  claiming  under 
him,  had  the  ri^t  after  he  had  established  his 
new  ferry,  under  the  Act  of  1821,  to  remove  it 
to  another  place  on  the  tract  of  land  he  then 
owned,  and  whether  the  State  of  Illinois  may 
not  authorize  another  ferry  on  the  same 
tract  of  land,  not  interfering  with  the  opera- 
tions of  the  one  established  by  Wiggins,  are 
?[uestions  which  the  record  does  not  bring  be- 
ore  us,  and  upon  which,  therefore,  we  express 
no  opinion. 

A  second  groimd  of  relief  is  relied  on  by  the 
bill,  and  was  most  earnestly  and  ably  urged  fai 
argument  here,  and  which  it  is  incumbent  on 
us  to  dispose  of  also. 

The  first  special  prayer  would  seem  to  con- 
clude an  inquiry  into  any  ground  of  interfer- 
ence by  this  court,  other  than  the  *ques-  [*684 
tion  arising  on  the  acts  of  1819  and  1821,  stand- 
ing as  a  contract,  claimed  to  have  been  violated 
by  the  Act  of  1839.  But  the  bill  has  also  a  gen- 
eral prayer;  and  on  this,  as  well  as  upon  the 
special  prayer,  tha  Supreme  Oourt  of  Dlinois 
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ordered,  "Miat  it  be  certified  in  this  case,  that 
there  was  drawn  in  queation  the  Taliditv  of  the 
statute  of  the  State  of  Dlinoia  entitled,  'An 
Act  to  authorize  St.  Clair  County  to  establish  a 
ferry  across  the  Mississippi  dver/  approved 
March  2,  1839,  on  the  ffround  that  it  was  re- 
pugnant to  the  Constitution  of  the  United 
States,  and  that  the  decision  of  the  court  was 
in  favor  of  the  validity  of  said  statute;"  from 
which  certificate  it  is  manifest  that  the  Act  of 
1889  waa  upheld  against  each  state  of  facta  set 
forth  by  the  bill;  and  if  it  was  apparently  re- 
pugnant to  the  Constitution  on  either  groimd 
assumed,  this  court  has  jurisdicUon  of  the 
cause;  and  having  jurisdiction,  the  plaintiffs  in 
error  were  entitled  to  be  heard,  and  are  entitled 
to  our  judgment,  on  both  grounds  presented, 
and  relied  on  to  reverse. 

The  bill  sets  forth  that  gross  abuses  were  im- 
posed on  complainants  by  the  Act  of  1889,  and 
by  the  commissioners  and  their  lessee,  under 
toe  act;  that  the  said  three  hundred  feet  in- 
clude a  wider  space,  and  more  land,  thsa  is 
necessary  or  convenient  for  a  road,  tuad  but  a 
small  portion  of  it  has  been  uaed  and  appro- 
priated by  the  said  County  of  St.  Clair  to  that 
purpose,  leaving  a  strip  on  either  side  to  be 
used  bv  the  said  County  of  St.  Clair  and  its  les- 
sees, for  private  property,  for  building  lots, 
and  other  private  purposes;  and  that  that  por- 
tion of  the  said  three  hundred  feet  which  is  not 
included  in  said  road,  and  which  is  now  used 
for  private  purposes,  or  is  left  to  be  thus  us^, 
will  yield  an  annual  ground  rent  larger  than  the 
9/hole  amount  of  the  damages  assessed  as  afore- 
said for  the  whole  of  said  three  hundred  feet; 
and  furthermore,  that  only  the  condemned  land 
was  valued,  and  no  compensation  awarded  or 
tendered  for  the  ferry  mnchise  and  landing 
taken  from  complainants. 

As  the  bill  was  demurred  to,  and  the  demur- 
rer sustained  in  the  State  courts,  and  in  this 
form  the  case  comes  before  us,  all  charges  of 
abuse  and  oppression  on  the  part  of  the  au- 
thorities of  Illinois  are  admitted,  to  the  ex- 
tent alleged;  and  the  question  presented  here 
on  these  facts  is,  whether  this  court  has  power 
to  redress  the  injuries  complained  of,  under 
the  twenty-fifth  section  of  the  Judiciary  Act 
of  1789. 

The  Constitution  having  declared  that  no 
State  shall  pass  any  law  impairing  the  obliga- 
tion of  contracts,  it  becomes  our  duty  to  in- 
quire whether  the  State  law,  and  the  acts  done 
under  it,  violate  a  contract.  If  any  contract 
686*]  was  violated  under  the  *Act  of  1839, 
it  must  have  been  a  grant  to  land  vesting  the 
fee-simple  title;  and  such  title  complainants 
exhibit.  To  the  width  of  needful  roads  and 
ferry  landings,  property  can  undoubtedly  be 
taken,  for  the  purposes  of  such  easements;  and 
necessarily,  the  State  authorities  must  decide 
(as  a  general  rule),  how  much  land  the  public 
convenience  requires.  That  the  power  may  be 
abused,  no  one  can  deny;  and  that  it  is  abused, 
when  private  property  is  taken,  not  for  public 
use,  but  to  be  leased  out  to  private  occupants 
to  the  end  of  raising  money,  is  too  plain  for 
reasoning  to  make  it  more  so.  Such  an  act  Is 
mere  evasion,  under  pretense  of  an  authorized 
exercise  of  the  eminent  domain ;  and  if  it  be  an 
•FAsfon,  it  is  void,  and  may  be  redressed  hj  an 
IMOS 


action  at  law,  like  any  other  Illegal  trespass, 
done  under  assumed  authority;  as,  for  instanct, 
a  trespass  by  a  younger  grantee  on  land  held 
by  an  elder  patent  depending  for  support  on  t 
State  law  of  later  date  than  the  first  grant.  But 
it  is  not  an  evasion  and  illegal  seizure  of  privttt 
property  on  pretense  of  exercising  the  right  of 
eminent  domain,  and  which  act  is  an  abuie 
claiming  the  sanction  of  a  State  law,  that  gi?ei 
this  court  jurisdiction;  such  law  and  the  tcti 
done  under  it,  are  not  "the  violation  of  a  eon- 
tract,"  in  the  sense  and  meaning  of  the  Consti- 
tution. It  rests  with  State  I^^slatures  and 
State  courts  to  protect  tiieir  citizens  from  in- 
justice and  oppression  of  this  description.  Tbs 
f  ramers  of  the  Constitution  never  intended  that 
the  legislative  and  judicial  powers  of  the  sen- 
eral  government  should  extend  to  muniapal 
regulations  necessary  to  the  well-being  and  ex- 
istence of  the  States.  Were  thia  cotul  to  as- 
sume jurisdiction,  and  re-examine  and  revise 
State  court  decisions,  on  a  doubtful  oonstme- 
tion,  that  an  interest  in  land  held  bv  patent 
was  a  contract,  and  the  owner  entitled  to  eoo- 
stitutional  protection  by  our  decision  in  ease  of 
abuse  and  trespass  by  an  oppressive  exercise  of 
State  authority.  It  would  follow,  that  all  State 
laws,  special  and  general,  under  whose  8sa^ 
tion  roads,  ferries,  and  bridges  are  establisbed, 
would  be  subject  to  our  supervision.  A  sev 
source  of  jurisdiction  would  he  opened,  of  end- 
less variety  and  extent,  as,  on  this  assumption, 
all  such  cases  could  be  brought  here  for  flnil 
adjudication  and  settlement;  of  necessity,  we 
would  be  called  on  to  adjudge  of  fairness  snd 
abuse  to  ascertain  whether  jurisdiction  existed, 
and  thus  to  decide  the  law  and  facts;  in  short, 
to  do  that  which  State  courts  are  constantly  do- 
ing, in  an  exendse  of  jurisdiction  over  peculiar- 
ly local  matters;  by  which  means  a  vast  msis 
of  municipal  powers,  heretofore  supposed  to  be- 
long exclusively  to  State  cognizance,  would  be 
taken  from  the  States,  and  exercised  by  the 
general  government,  ^through  the  in-  [*88l 
strumentality  of  this  court.  That  such  a  doe- 
trine  cannot  be  maintained  here  has  in  effeet 
been  decided  in  previous  cases;  and  espedallj 
in  that  of  Charles  River  Bridge  t.  Warren 
Bridge,  11  Petera,  639,  6i0»  where  other  casei 
are  cited  and  reviewed. 

For  the  reasons  above  stated.  It  la  ordered 
that  the  judgment  of  the  Supreme  Court  of  Il- 
linois be  afiirmed. 


Mr.  Justice  McLean  dissented. 


Order. 


This  cause  came  on  to  be  heard  on  the  tm- 
script  of  the  record  from  the  Supreme  Court  of 
the  State  of  Illinois,  and  was  argued  by  eom- 
sel;  on  consideration  whereof,  it  is  now  ben 
ordered,  adjudged  and  decreed  by  this  eswt, 
that  the  decree  of  the  said  Supreme  OMSi 
in  this  cause  be,  and  the  same  If  hereby  ■/* 
firmed,  with  costik 

Boward  It 


IMO                    XramDX  »  u.  T.  Thk  Bakk  of  thb  Btati  or  Giomu,  V  u-  Ml 

JOSEPH   J.    KENNEDY,    TnutM    of    Hem?  -nu,  Hr.  HcAHiiter  and  Ifr.  JohnaOB  (Attor- 

Shults,    an    Insolvent    debtor,    mnd    for    the  lef-Genend)    representing  the  Bsnk,  and  Ifr. 

Creditors    of    the    said    Henry    Bhultz,    und  ierseant  representing  tbe  city  of  Augiuta. 

Hem?  Shulti,  Appellants,  The  arguments  of  the  counsel  continued  tor 

V.  Mveral  dlyg,  and  it  is  therefore  impossible  to 

THE  BANK  OF  THE  STATE  OF  GEORGIA,  J*"*  »  '"A".t!"^  of  them   or  to  do  more  than 

The  aty  Coundl  of  AugMta.  John  McKinne,  "iwely  state  the  pomU  and  authorities. 

._j  r-.M.,...  n   i^.....                               ^^  The  pomta  raised  on  beba  f  of  the  appellant* 

Bill  to  let  ulde  (ml  d«,»  ii  to«.lv„.r-  "^^'J"'"  "S''  "V  ?°"C|-         n,-  .• 

decreo  ot  dr.«lt  court,  ktoSin|  u.lU  n,-  'J™  '^   »  ";•  C.r.u,l  Co-rt  .j"""  a.  B..k 

T.™,d-l«»I..Mr   in   Soulh   C?olin.-.ml  ■' tt<  Sl>t.oI  Geom.fr.jiiB  Oal 'h;  bridge 

Cubum  barred  bv  Gn»l  decree  "*''"   property   therein   named,   might   be   do- 

aiMgneo  tarred  by  hnal  decree.  ^^^^  ^  li^fint  Liable  to  the  redemption  of  tbe 

»a.  el  the  dlellanlen.  aUted  beltreen  bilU  at  '"'■  '""«•  ,'?  "•,  ™''«"  Co»P"?  •'"""''; 

rerlew.  of  reriror,  and  aupplrmental  and  orlElaal  and  for  an  injunction  reatraining  the  Banlr  of 

billa  In  chancerr,  Georgia  and  other  creditora  of   the  eaid  John 

lo^a!i'.'.T.'V.5"„St."5re'i.'3,°'S',KS»S™  .nd  Wm.  McKinn.    «  well  aa  the  crrfilora 

[Of*  It.  altboDgb  the  nDeraJ  pisctiee  bas  twen  to  of   tbe   said   Bridge  Company,   from   enforcing 

rstnand   tbe   csh  to   Qm   Circuit   Court   (or   that  executions   and    selling   the   bridge   and   other 

vfbtS'  a  cause  la  bronibt  bfto™  this  court  on  a  property  of  the  said  Bridge  Company. 

dlnlBlaa  In  opinion  br   tbe  JadffM  of  tbe  Circuit  Amongst  various  interlocutory  orders  In  aald 

rourt,  the  polau  certlfled  onfi'  «r«  before  It    Tbe  cause,  was  one  ordering  the  bridge  aforesaid  to 

Co"uV.na,t"brrai°cVt!'o'u'*^rb.V'S^ef^^^  be  sold  by  two  commissioner.  tWin  named; 

II    tbe   larladlctlon   ot   ■    Circuit    Court   be    not  and  it  was  sold  accordingly,  and  the   Bank  of 

■bawn  In  {he  procecdlan  In  tbe  cas}  Its  JujBment  the    State   of   Georgia   became   tbe   purchaser. 

?n"h^~t'?'nVllltJt''"^  **  """^=  ""'  ''^  "*  The  «ild  Henry  Shulte  consented  to  tU  sale  in 

Bat  wben  an  amcDdment  to  tbe  record  vsa  made  writing;  but  the  said  John  McKlnne  refused  to 

by  consent  o(  connaet  In  thla  coorl,  which  amend-  sive  such  assent. 

tnent  set  tortb  tbe  Jurisdiction,  s  mandate  contain-    «  n^  iiTulvJl^  „,  w_„   ,etn  .  a j— 

Ins  (hat  amendment  ouabt  to  hSTe  preTented  any  ""  'be  Bth  day  Of  May,  1830,  a  decree,  drftWtt 

■nbaequent  objection  to  lb*  Jurisdiction  In  tbe  Clr-  up  by  tbe  consent  of  counsel,  was  signed  bj 

*"'f  r'„°'!f„,  .  ..1.  —,1.  -,fh  th.  ..,„,..h.H„n  Ihe   lion.    W.  Johnson   and  J.  Cuyler.  whiek 

A  oecrea  tor  a  sale,  nude  wltb  tba  spprobatlon    ._..,  u,  , ,  .     ,,  . ,  ' 

•f   connsel   filed   In   court,   r«mo*e«  all   preceding  *"!'  be  found  in  the  record. 

tecbnIcBl  objection*.  It  is  alleged  by  the  present  complainant,  the 

-JS^  ■.Rl'^.!Sl*^'J^.£i''w'^,  'J.'^h  T'*  „"i'  iMignee  of  Henry  Shulti,  that  the  order  of  aale 

prapcrty,  aiterwaroa  took  tbe  benEflt  of  the  Inaal-    .,_  °.  .j  .-     „.t'i^   j' -     . .  ra.as 

Tsnl  law,  and  at  a  sabeequcnt  period  counsel  repra-  atoreeaid  is  not  binding,  in     so  far  as   ["SS* 

■enttnjc  him  Bled  a  consent  decree  to  complete  the  those  whom  be  represent*  are  concerned.    Fint, 

Si*"  %?  iS?;lt;  ?i™F,  "liV-S:  ;lSE;Jf„'JT2  '>e^"u««  John  McKlnne,  the  joint  tenant  of  tbe 

yean  to  connect  nlmsali  wltb  the  proceedlDga  In  -.   „      _  c..    »■          l       j   l.                a.       a    ^ 

court,  and  then  baTlnr  aoffered  fifteen  rears  more  aaid  Henry  Shutla,   refused  his  consent.     And 

to  elspae  without  moTlns  En  tba  business.  It  Is  too  second,  that  the  creditors  of  the  Bridge  Com- 

''o./°fi'?'5h'T„'MJ?5'feM- wnr-iT^V^T^  P""y  ""«  no'  parties  to  said  suit;  and  that  the 

Bo,  aJao,  the  holdera  or  bndn  nllls,  who  bars  no  s             «  .l    dl,     «  \t        mnn              .          «. 

^>eciac  lieu  upon  a  bridge,  mnat  be  coaaidcred  to  decree  of  the  eth  of  May,  1830,  presents  no  bar 

liBT*  1o«t  tbeir  right  to  Impurn  the  sale  as  fraudn-  to   the   claim   of   your   orator,   John   W.   Yar- 

lent.  after  so  long  a  lapae  ol  ttm..  borough,'  as  it  purports  on  iU  face  to  have  been 

itaqai  •mTTTi  _..  ..  .n.*..i  *«»  »h.  n».,.!«  made  by  the  consent  of  the  counsel  of  the  said 

"" '  Tg^Tfrh,"ffi,',U*ss,i'.'f?r"t"  iss;i''n°t''o"iirhfaTta".i''i,?a*.s,."c:fit'i 

Di.lri«  of  Goorgi.  aitting  a.  a  „nr.  of  .,nl.y  "ffiZ' a°,'or' S  Z^^.^  'SS^l' l^ 

Ji  s.i'SiTinu.'rt-irr.  '^s^t  t'^Th'j^i.^tr.v^.s:i£'d^ 

.«.«    .11  di.„  f.„t7  I.  ti—  «..  —lai.i.  ™™  —  1"  power  or  authority  in  the  premises,  and  also 

S^mely"  "^pSei"  "^"SpSe?  t'hSfS  ^^  ""  ""'  '»'  "  '^'"'"  "  "" 

„d  .hleh  eontain.  .  LiUi  .,  ail  the  fact.  S".?b.°'«  aVlifSX'Jb'Sm&^f  it 

n««»ry  to  an  under.tandlng  of  the  pointa  de  „„,  |„„,j  ^  ,j,  „, j  j,^^  Company,  ^d 

It  ...  «gned  in   conjnnellon  with   anothe,  ;;;;^','S.!;„,S°°i.h'V.,''^;'°'t°k  ,.'■"3 

_..  (.^.^...r  tu.   ..»    %....:  .    !-»,.)-:   .  ti,  'Shnltr,  tbe  amount,  with  intereat,  which  he  pud 

cue  between  the  «m.  pujrc.    Inralnng  tb.  ,     „     „j,„pii„  „,  „u  n„,  .',1,   ^     ^, 
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Heniy  Shuliz,  who  were  not  parties  to  the  suit. 
2d.  That  the  said  sale  was  made  without  the 
consent  of  the  said  John  McKinne.  3d.  That 
the  court,  at  the  time  of  the  said  order,  had  no 
jurisdiction  of  the  case,  as  proper  parties  were 
not  before  the  court. 

2.  That  the  consent  decree  of  the  6th  of  May, 
1830,  has  no  binding  efficacy  on  the  complain- 
ant or  those  he  represents,  as  they  were  not 
parties  in  said  suit,  and  that  the  consent  of  the 
said  Henry  Shultz  was  without  authority,  as  re- 
gards the  claims  of  his  creditors,  as  he  had 
previously  assigned  all  his  interest  in  the  prem- 
ises, under  the  insolvent  debtor  law  of  South 
Carolina,  to  Thomas  Harrison,  Esq.;  and  be- 
cause the  court  had  not  jurisdiction   of  the 


8.  That  the  mortgage  by  John  and  Bama 
McKinne  to  the  Bamc  of  Georgia  was  void,  as 
violating  a  statute  of  Georgia,  and  second,  as 
appropriating  the  assets  of  the  partnership  to 
the  payment  of  the  individual  debts  of  the  part- 
ners, in  violation  of  the  general  law  on  that 
subject,  as  well  as  the  special  terms  of  this  par- 
ticular copartnership. 

689*]  M.  That  if  the  said  mortgage  be 
valid,  the  defendants,  never  having  foreclosed, 
are  to  be  regarded  as  mortgagees  in  possession, 
and  chargeable  with  rents,  issues,  and  profits. 

5.  That  if  the  court  should  be  of  opinion 
that,  as  regards  the  interest  of  the  said  Henry 
Shultz,  the  sale  made  under  the  interlocutory 
order  aforesaid  be  valid,  it  is  void  as  to  the  in- 
terests of  the  said  John  McKinne,  the  joint 
owner  of  sidd  bridge. 

6.  That  the  mortgage,  if  a  valid  lien,  has 
been  more  than  paid  off,  and  the  residue  is  sub- 
ject to  division  amongst  the  creditors  of  Henry 
Bhuiiz. 

7.  That  a  release  by  the  Bank  of  Georgia  to 
John  McKinne,  one  of  the  two  joint  owners  of 
the  bridge,  and  partners  with  the  Bridce  Com- 
pany, is,  in  law,  a  release  of  the  said  Henry 
Shultz. 

The  following  authorities  will  be  relied  on  in 
the  argument:  3  Ves.  Jun.  265;  2  Kent's  Com. 
400;  2  Story's  Equity,  304,  sees.  446-449,  463, 
1039,  1040;  Jac.  Law.  Diet.  tit.  Estate;  3  Mod. 
46;  2  Story's  Eq.  627,  sec.  1287,  240,  sec.  976; 
2  Tread  way,  S.  C.  Re.  674;  3  Taunt.  976;  2 
Story's  Eq.  491;  sec.  1244;  Mill  on  Eq.  Mort. 
123;  Law  Library,  47;  1  Story's  Eq.  383,  sec. 
896;  Mill  on  Eq.  Mort.  76,  79,  80,  81;  1  Story's 
Eq.  626,  sec.  676;  2  Story's  Eq.  600,  sec. 
1263;  3  Kent's  Com.  66;  1  Story's  Eq.  688. 
■ec  633;  3  Laws  United  States,  482,  sec.  6;  10 
Wheaton,  1,  20;  2  Cranch,  33;  3  Wheaton,  691; 
2  Marsh.  11;  1  Bland,  20;  6  Leigh,  400;  Story's 
Eq.  sec.  10;  13  Peters,  691,  729;  8  Cranch,  9, 
22;  2  Peters,  167,  163;  10  Peters,  449,  476;  10 
Wheaton,  199;  Gov,  Deg.  974-976;  9  Pick. 
269;  Story's  Eq.  sees.  329,  330,  349,  380,  403, 
426,  364;  Ikiit.  Eq.  PI.  by  Jeremy,  97,  98;  7 
Paige,  287,  290;  Story's  Eq.  sees.  466,  499,  600, 
608,  606,  607,  608,  613,  619,  621,  626;  Barton's 
Suits  in  Equity,  131;  1  Peters,  329;  2  Term 
Rep.  282;  4  Ves.  Jun.  306;  3  Atk.  809,  811; 
6  ves.  Jun.  8;  2  Stat,  at  Large,  169  and  note; 
Story's  Eq.  PL  443;  1  Ves.  &,  Beames,  636;  19 
Ves.  184;  2  Story's  Eq.  Jur.  1520  and  note;  1 
Peters,  329;  10  lb.  480;  11  Wheaton,  1. 

Mr.  Davis  contended,  on  behalf  of  Lamar, 
bat  the  Bank  of  the  State  of  Georgia  was  a 
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purchaser  at  a  judicial  sale,  under  a  decree  of  i 
court  having  jurisdiction  of  the  cause,  the  par. 
ties,  and  the  subject  matter — the  sale  being  un. 
impeached  for  either  fraud  or  irregularity,  and 
so  entitled  to  the  bridge,  and  to  convey  it  to 
Lamar. 

To  this  it  is  replied,  in  substance,  that  thede- 
cree  was  erroneous,  considered  as  pronousced 
in  adversum. 

Lamar  rejoins — 

L  That  the  decree  of  the  21st  of  December, 
1821,  was  by  ^consent  of  all  parties  in  [*590 
interest — Shultz  and  McKinne,  joint  ownen 
and  partners,  the  Bank  as  mortgagee,  and 
Breithaupt  and  others,  creditors  of  said  Shultz; 
and, 

1.  That  they  and  all  claiming  under  them  art 
estopped,  by  such  consent,  to  insist  on  error  in 
the  decree.  Webb  v.  Webb,  3  Swanst.  658; 
Bradish  v.  Gee,  Ambler,  229;  2  Daniell's  CK 
Pr.  617;  Downing  v.  Cage,  Eq.  Cas.  Abr.  165, 
sec.  4;  Toder  v.  Sansam,  1  Bro.  P.  C.  469,  473, 
476;  Harrison  v.  Rumsay,  2  Ves.  Sen.  488; 
Wall  V.  Bushby,  1  Bro.  Ch.  484,  486,  489;  Nor- 
cot  V.  Norcot,  7  Vin.  Abr.  398;  Bemal  v.  Done- 
gal, 8  Dow.  P.  a  133;  Mole  t.  Smith,  1  Jsc  4 
Walk.  666. 

2.  That  there  is  no  sufficient  averment  that 
McKinne  did  not  consent  to  the  decree  of  De- 
cember, 1821,  but  only  that  he  never  consentad 
to,  or  executed  any  power  or  authority  to  the 
commissioners  to  make  said  sale,  or  to  exeeute 
any  title  to  the  purchaser ;  and  that,  after  con- 
sent to  the  decree,  his  objection  could  not  stop 
the  sale,  nor  was  a  power  of  attorney  requisite. 
Bradish  v.  Gee,  Ambl.  229;  Webb  v.  Webb,  S 
Swanst.  658. 

3.  The  language  of  the  bill,  on  the  contrtrj, 
imports  an  express  averment  that  the  decret 
was  in  fact  made  "by  consent  of  the  partiei, 
complainants  and  defendants." 

4.  Were  there  a  direct  denial,  still  a  psrt) 
cannot  controvert  the  consent  recited  in  the  ds- 
cree — unless,  perhaps,  for  fraud  in  its  inser- 
tion. Downing  v.  Cage,  Eq.  Gas.  Abr.  165, 
sec.  4;  Norcot  v.  Norcot,  7  Vin.  Abr.  398;  M(^ 
V.  Smith,  1  Jac.  &,  Walk.  666;  Biddle  v.  Wat- 
kins,  1   Pet.  686. 

6.  A  fortiori,  not  as  against  a  purchaser  under 
the  decree,  such  party  never  having  objected 
to  the  decree  or  sale,  nor  moved  to  have  the 
"consent"  stricken  out,  though  before  the  court 
always,  after  twenty -four  years  from  the  d^ 
cree  of  sale,  and  fifteen  from  its  formal  ratifi- 
cation and  final  decree.  Voorliees  v.  Bank  of 
United  States,  10  Pet.  449,  473;  McKnieht  t. 
Taylor,  1  How.  161 ;  Lupton  ▼.  Janney,  13  Pel 
385. 

6.  McKinne  not  seeking  as  complainsnt  tk 
avoidance  of  the  decree  and  sale  on  that  ground, 
Shultz  cannot  avail  himself  of  the  error,  •• 
against  McKinne,  to  enable  him  to  avoid  la 
own  consent  and  acts.  Thomas  ▼.  Harriet 
Heirs,  10  Wheat.  146;  6  Cond.  R.  44,  47; 
Whiting  V.  Bank  of  United  States,  13  Pet  6. 

n.  If  the  denial  be  adequate  and  allowabk 
in  itself,  and  available  for  Shultz,  still, 

1.  No  error,  or  omission,  or  false  recitsi,  or 
want  of  proof,  or  other  error  behind  or  oo  tk 
face  of  the  decree,  the  court  having  jurisdietioi, 
can  effect  a  purchaser  under  it.  Simmet  I 
Wise  V.  Slacum,  3  Cranch,  300;  1  Oond.  R 
639,  641;  Thompson  •v.  Tolmie,  2  Pet.  f'Sfi 

Howard  i; 
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167,  167,  108,  169;  United  SUt«s  t.  Arredondo, 
6  Pet.  729;  Bank  of  United  States  t.  Bank  of 
Washington,  6  Pet.  8,  16;  Voorhees  t.  Bank  of 
United  SUtes,  10  Pet.  449,  472,  478;  Shriver's 
Lessee  v.  Lynn,  2  How.  43,  68;  Qrignon's  Les- 
see V.  Astor,  2  How.  319,  340-343;  10  Wheat. 
192,  199;  6  Granch,  267. 

2.  The  denial  of  the  consent  is  such — for  con- 
sent is  in  lieu  of  evidence  or  law  authorizing 
such  a  decree;  and  it  is  to  deny  a  fact  recited 
as  the  foundation  of  the  decree;  and  if  it  be  as 
recited — a  sufficient  foundation  for  it. 

3.  The  inference  that  McKinne's  refusal 
avoided  the  whole  sale,  impeaches  the  judgment 
of  the  court,  ordering  and  confirming  the  sale 
in  spite  of  such  want  of  consent;  i.  e.,  the  court 
erred  in  decreeing,  upon  consent  of  one,  the 
sale  of  the  whole,  or  of  ^ny  part  of  the  bridge. 

4.  The  allegation  of  the  invalidity  of  the 
mortgage  to  the  bank  is  likewise  controverting 
the  opinion  of  the  court,  that  it  was  valid,  so 
far  as  to  authorize  a  sale,  or  it  is  entirely  ir- 
relevant. 

So  none  of  them  avail,  to  impeach  the  title  of 
the  bank  or  of  Lamar.  2  How.  43,  58;  2  Pet. 
168;  10  Pet.  472,  473;  BenneU  v.  Hamill,  2 
Sch.  k  Lef.  677,  678. 

The  denial  of  the  consent  recited  does  not 
show  the  decrees  to  be  nullities;  the  consent  is 
not  the  decree,  but  only  waiver  of  objection  to 
it;  the  decree  is  the  act  of  the  court — ^valid  as 
a  decree  on  the  subject  matter  till  reversed,  in 
spite  of  the  want  of  consent.  So  denial  of  con- 
sent removes  that  estoppel,  only  against  show- 
ing errors  in  the  decree. 

III.  The  absence  of  McKinne's  eonsent 
would  not  avoid  the  sale  of  the  bridge. 

1.  (a)  The  parties  had  a  chattel  interest,  an 
estate  for  years  only,  in  the  franchise. 

(b.)  It  was  partnership  property;  and  there- 
fore one  partner  could  dispose  of  the  whole  in- 
terest, so  as  to  bind  his  copartner.  Harrison 
▼.  Sterry,  6  Granch,  289;  2  Cond.  R.  200-263; 
Anderson  v.  Tompkins,  1  Brock.  466;  Robinson 
▼.  Crowder,  4  McCord,  L.  R.  619. 

(c)  McKinne  bein^  party  to  the  suit  with  his 
copartner,  and  having  never  moved  to  avoid 
the  sale,  has,  by  his  acquiescence  and  knowl- 
edge, ratified  his  partner's  act.  Storrs  v.  Bark- 
er, 6  Johns.  Ch.  166,  169,  172;  Wendell  t.  Van 
Rensselaer,  1  lb.  364. 

(d)  McKinne  is  barred  by  lapse  of  time  from 
avoiding  the  sale  for  want  of  his  consent;  and 
■o  are  Shultz  and  his  assignee,  when  relying 
on  McKinne's  refusal. 

592*]     *2.  The  supposed  pledge  of  the  bridge 
is   a  legal  nullity;    for — 

(a)  It  was,  if  anything,  a  private  understand- 
ing merely  of  the  partners,  that  this  fund 
should  remain  as  security  for  the  bills,  which 
did  not  affect  their  power  of  disposal,  as  to 
third  parties.  Hawker  v.  Bourne,  8  Mees.  & 
Wels.  710. 

(b)  If  publicly  notified,  it  gave  no  lien  on  the 
bridge  passing  with  the  notes  into  each  holder's 
hands. 

(c)  There  is  no  direct  averment  of  any  legal 
pledge  creating  a  lien  on  the  bridge  for  holders 
of  bridge  bills,  before  other  social  creditors; 
nor  of  any  disposition  of,  or  agreement  with 
reference  to,  the  bridge,  restraining  the  power 
of  both  or  of  either  to  sell  it — even  were  there 
one  as  to  the  application  of  Its  proceeds. 
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(d)  If  such  pledge  avoided  Shulti*!  oonseBt 
and  sale  of  his  interest,  it  must  likewise  avoid 
his  assignment  of  his  share  under  the  South 
Carolina  insolvent  laws;  and  so  the  trustee  hat 
no  interest  in  the  suit. 

IV.  The  sale,  being  regular,  passed  the 
whole  interest  of  Shultz  in  the  property;  and, 

1.  Its  confirmation  binds  McKinne  also. 

(a)  It  was  virtually  confirmed  by  payment 
and  acceptance  of  the  purchase  money,  and 
possession  of  the  bridge;  all  which  were  ac- 
quiesced in. 

(b)  By  express  decree. 

(e)  Both  Shultz  and  McKinne  are  estopped 
from  alleging  error  by  oonsent  to  the  deme. 
(See  cases  cited  above.) 

(d)  There  is  no  suggestion  that  the  counsel  of 
''defendants"  assenting  thereto  did  not  then 
represent   McKinne. 

(e)  Even  as  to  Shultz,  it  is  not  averred  that 
his  solicitor  had  ceased  to  be  such;  but  only 
that  he  by  his  consent  could  not  bind  the  fund 
nor  the  interests  of  the  creditors. 

2.  This  decree  is  not  shown  to  be  void  by 
any  sufficient  averment;  for, 

(a)  Being  by  consent,  without  dispute,  no 
error  can  be  alleged  against  it  other  than  such 
as  shall  go  to  the  jurisdiction  of  the  court 
which  gave  it. 

(b)  This  decree  was  rendered  by  the  Circuit 
Court  in  which  the  suit  was  brought;  and  it  is 
not  averred  that  it  had  not  jurisdiction. 

(c)  The  denial  of  jurisdiction  in  the  Supreme 
Court  does  not  involve  the  denial  of  that  of  the 
Circuit  Court,  nor  show  that  its  decree  is  void; 
for  on  certificate  of  division,  the  points  certi- 
fied alone  are  before  the  Supreme  Court;  the 
cause  remains  below,  and  may  be  proceeded  in 
there.  2  Stat,  at  Large,  p.  *169,  sec.  [*598 
6;  Ogle  V.  Lee,  2  Cranch,  33;  Harris  t.  Elliot, 
10  Pet.  26,  66;  Davis  t.  Braden,  10  Pet. 
286,  289;  Adams  &  Co.  v.  Jones,  2  Pet.  207, 
213,  214;  White  v.  Turk,  12  Pet.  239,  240; 
United  States  v.  Baily,  9  Pet.  267,  273,  274; 
Perkins  v.  Hart,  11  Wheat.  237;  Wayman  t. 
Southard,  10  Wheat.  1;  United  States  t. 
Briggs,  6  How.  208. 

Therefore,  if  the  Supreme  Court  had  juris- 
diction, the  cause  was  regularly  remanded, 
and  it  was  competent  for  the  Circuit  Court  to 
render  any  decree  it  saw  fit.  If  the  Supreme 
Court  had  not  jurisdiction,  the  cause  remained 
before  the  Circuit  Court,  with  like  power  of 
proceeding  to  decree. 

(d)  But  the  facts  averred  do  not  show  that 
the  Supreme  Court  had  not  jurisdiction  at 
January  Term,  1830;  for  though  its  opinion 
was  ordered  to  be  certified,  it  had  not  been 
done;  and  till  it  had  been  done,  it  was  compe- 
tent for  counsel  to  ask  for  its  re-instatement  by 
consent. 

It  was  also  within  their  power  to  agree  to, 
and  of  the  court  to  allow,  an  amendment  of 
the  pleadings,  not  stating  new  points,  but  obvi- 
ating obsti^les  to  the  decision  of  those  oerti* 
fied.  Bank  of  Kentuclcy  ▼.  Ashley,  2  Pet 
327,  328,  330;  Woodward  t.  Brown  et  nx.  S 
How.  1,  2;  Union  Bank  of  Qeorgetown  t.  Geary, 
6  Pet.  99,  HI,  113;  Holker  t.  Parker,  7  Granch, 
436.  466;  Osbom  v.  Bank  of  United  States,  9 
Wheat.  738;  Jackson  v.  Stewart,  6  Johns.  34, 
37,  296,  300;  Henck  ▼•  Todhunter,  7  Harr.  4 
Johns.  876,  278. 
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The  order  of  January  Term,  1828,  was  pred- 
leated  on  *'the  preeent  itate  of  the  pleadings," 
and  eontemplated  an  amendment;  and  it  could 
as  well  he  allowed  before  the  Supreme  as  the 
Circuit  Oourt.  Matheson's  Adm.  ▼.  Grant's 
Adm.  2  How.  288,  281;  Marine  Ins.  Co.  v. 
Hodgson,  8  Granch,  208. 

(e)  The  Supreme  Court  having  assumed  Ju- 
risdiction, allowed  the  re-instatement,  and  certi- 
fied the  cause  below  for  further  proceedings,  it 
is  not  eomi>etent  for  any  nartv  or  court  to  im- 
peach its  jurisdiction.  Voorhees  ▼.  Bank  of 
United  States,  10  Pet.  474;  Martin  v.  Hunter's 
Lessee,  1  Wheat.  104;  Exjparte  Sibbald  ▼.  Unit- 
ed States,  12  Pet.  492;  Washington  Bridge  Co. 
T.  Stewart  et  al.  8  How.  413,  424,  426;  Skillem's 
Exec.  T.  May's  Exec  8  Cranch,  287. 

If,  then,  the  decree  of  1830  be  not  yoid,  but 
Talid  as  to  all  parties  to  it,  then, 

1.  McKinne  is  expressly  bound  by  it. 

2.  It  ratifies  the  sale,  and  thus  removes  all 
difficulty  arising  from  McKinne's  previous  sup- 
posed dissent;  and, 

3.  Thus  Shults  being  bound  by  the  sale,  and 
694*]  McKinne  bv  *the  ratification,  the  whole 
interest  in  the  bridge  is  concluded  by  oonaent 
decrees, 

V.  The  confirmation  by  final  decree  was  not 
vitiated  by  failure  to  bring  Shulti's  assignee 
before  the  court;  for, 

1.  The  decree  for  sale  was  final  and  con- 
clusive on  Shulti's  whole  interest.  Ray  v. 
Law,  3  Cranch,  179;  Whiting  v.  Bank  of  Unit- 
ed States,  13  Pet.  8,  16. 

2.  The  sale  was  merely  execution  of  the  de- 
cree, and  confirmation  was  the  right  of  the 
purchaser,  and,  of  course,  in  the  absence  of 
cause  shown. 

8.  No  cause  is  shown  in  this  record,  no  ir- 
regularity or  fraud,  nor  any  grievance  to  the 
complainants'  assignee. 

And  the  confirmation  pending  the  abatement 
or  defectiveness  of  the  suit  by  reason  of  the  as- 
signment and  the  absence  of  the  assignee,  is 
not  error  for  which  a  bill  of  review  will  lie, 
unless  the  sale  be  impeached.  Thomas  v.  Har- 
vie's  Heirs,  10  Wheat.  146;  Whiting  v.  Bank 
of  United  States,  13  Peters,  16,  18. 

4.  There  were  always  parties  before  the 
coiul  competent  to  act;  for  by  the  assignment 
the  suit  was  not  abated  but  defective,  and 
eould  be  proceeded  with  if  neither  party  re- 
quired the  assignee  to  be  brought  before  the 
court  and  he  did  not  come  in.  Story's  Eq. 
PI.  sec.  328;  Sedgwick  v.  Cleaveland,  7  Paige, 
287,  289,  290,  291,  292;  Massey  v.  GiUclan,  1 
Pldse,  844. 

Shultz  was  stiU  a  necessary  and  proper  party, 
and  could  for  his  own  interest  consent  to  the 
re-instatement  and  the  amendment— especially 
if  assignee  declined  or  neglected  to  proceed 
with  the  suit.  Sedgwick  v.  cleaveland,  7  Paige, 
290;  Mitf.  Eq.  PI.  by  Jer.  65,  note  t. 

This  assignment  being  out  of  the  State  where 
the  suit  was  pending,  if  considered  at  made 
under  a  tribunal  and  law  opera  tins  in  invitum, 
cannot  appear  on  the  fund  in  the  hands  of  the 
Circuit  Court,  extraterritorially.  Harrison  v. 
Sterry,  6  Cranch,  289;  Blane  t.  Drummond,  1 
Brock.  82. 

If  voluntary,  the  assignee  is  bound  by  all  pro 
eeedings  before  he  is  made  party.   Story's  Eq. 
PL  B€C.  351;  Mitf.  Eq.  PI.  by  Jer.  73,  74. 


VL  This  is  a  biU  of  review  to  vacate  a  de- 
cree, and  to  have  the  benefit  of  the  proeeedinfi. 

It  is  therefore  barred  by  lapse  ox  more  thss 
five  years  from  the  final  decree,  whether  the  de- 
cree of  December,  1821,  or  M^»  1922,  or  Msj, 
1830.  Thomas  v.  Harvie's  Heirs,  10  Wheat 
146;  Whiting's  v.  Bank  of  United  States,  13 
Peters,  18,  16. 

And  treating  the  decree  of  December,  1821, 
and  May,  1822,  as  final,  by  lapse  of  twenty 
years  and  laches  and  negligence. 

''Vn.  But,  in  fact,  it  appears  that  [*I95 
Lamar  is  not  the  purchaser  of  anything  that 
ever  was  the  property  of  the  complainants. 

The  right  claimed  was  a  franchise  to  liave  a 
toll  bridge  over  a  navigable  river,  held  by  sets 
of  the  Legislatures  of  South  Oarolina  and 
Georgia,  for  a  limited  time,  which  liad  expired 
when  Lamar  purchased  the  brid|;e,  which  then 
was  held  under  a  new  grant.  Laws  of  Geor- 
gia for  1833,  p.  40,  41,  tit.  Bridges;  9  Statutes 
of  South  Carolina,  689,  sec  24;  471,  472.  see. 
53;  Act  of  Georgia,  Dec.  23,  1840. 

The  record  of  the  original  cause,  beinff  in  the 
Supreme  Court,  under  the  certificate  of  aivision, 
and  being  referred  to  in  the  bill,  may  be  ii- 
spected.  Bank  of  United  Statea  v.  White,  8 
Pet.  262,  268. 

The  franchise  in  this  case  was  aa  Inoorporaal 
hereditament  granted  for  a  term  of  years  to 
the  grantees  and  their  heirs,  and  eoold  only 
exist  by  virtue  of  the  acts  of  AssemUv,  snd 
ceased  on  the  expiration  of  the  time  hmitel 
2  Bl.  Com.  87,  38;  2  Inst  220;  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  696;  People  v.  Thomp- 
son, 21  Wend.  235,  249,  250;  23  Wend.  637,  664, 
564,  569. 

That  this  franchise  and  the  statute  creating 
it  are  public  in  their  nature.  9  Bac.  Abr.  231, 
232;  21  Wend.  235,  249,  250;  15  Johns.  187, 
389;  Greeley  on  Eq.  Bv.  293,  294;  1  Starkis  on 
Ev.  198. 

The  points  made  br  Mr.  McAllister  and  Mr. 
Johnson  were  the  following: 

1st.  That  the  present  bill  of  revivor  and  sup- 
plement has  not  been  exhibited  in  accordancf 
with  the  practice  and  usaees  of  courts  of 
equity,  and  on  that  ground  the  demurrer  must 
be  sustained.  Story's  Eq.  PI.  see.  843;  1 
Daniell's  Chancery  Prac  649;  Wortley  v.  Birk- 
head,  3  Atk.  809,  811;  Fletcher  t.  Tollett,  I 
Ves.  3. 

2d.  That  the  present  bill  was  filed  without 
leave  of  the  court  and  notice  to  the  advene 
party,  on  the  erroneous  supposition  that  \ht 
original  suit,  the  revival  of  which  is  the  object 
of  the  present  bill,  had  abated,   whereas,  hj 
complainants'  own  showing,  it  had  only  beeome 
defective,  and,  in  such  case,  the  court  had  so 
jurisdiction  of  the  bill  without  previous  lesft 
given  to  file  it,  and  due  notice  to  the  opporitt 
party  of  the  intention  to  file  such  bill,  in  eoo- 
pliance  with  the  57th  Rule  of  Practice  of  tkt 
courts  of  equity  of  the  United  Statea.    1  How- 
ard, xviii.;   17  Law  Library,  112;   Story's  Iq. 
PI.  sec.  383,  note  3;  1  Danieirs  Ch.  Prac.  7i; 
Sharp  V.  HuUett,  2  Sim.  &  Stu.  406;  Pendletos 
V.  Fay,  8  Paige's  Ch.  R.  206;  Whitney  v.  Bui 
*of  United  States,  13  Peters,  IS;  3  Dan-  [*Sff 
iell's  Ch.  Prac.  1733,   1787;   2   Ves.   Sen.  571, 
577;  Dexter  v.  Dexter,  4  Mason,  304;  Storr^ 
Eq.  PI.   sees.  488,  527,  528,   443;    1   Daaieh 
Ch.  Prac.  449,  625,  855;  4  Paiga'a  Gh.  B.  m 
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Sd.  That  where  two  complainants  exhibit 
their  bill,  both  must  hare  an  interest  in  the 
subject  matter  of  dispute,  or  else  the  demurrer 
will  be  sustained.  Story's  Bq.  PI.  sees.  232, 
609,  644;  1  Daniell's  Ch.  Prae.  847,  848,  861, 
862,  617.  The  King  of  Spain  t.  Machado,  4 
Russ.  226,  242;  Abrahams  ▼.  Plestoro,  8  Wend. 
646. 

4th.  That,  by  their  own  showing,  neither  of 
the  complainants  in  this  case  had  such  an  in- 
terest as  would  authorise  the  filing  of  the 
present  bilL 

1.  As  to  Henry  Shults.  EQs  interest  is  eon- 
eluded  by  the  decree  of  8th  May,  1830,  entered 
into  by  consent  of  his  attorney,  who  was  the 
attorney  of  record.  Union  Bank  of  Georgetown 
▼.  Geary,  6  Peters,  112,  113;  Bradish  v.  Gee, 
Ambler,  220;  6  N.  H.  898;  4  Munroe,  377;  2 
N.  H.  620;  1  H.  Black.  21;  17  Johns.  461; 
16  Mass.  396;  7  Gowen,  744. 

2.  That  against  this  consent  decree,  no  error 
can  be  alleged  by  him.  Harrison  ▼.  Rumsey, 
2  Ves.  Sen.  488;  Monell  ▼.  Lawrence,  12  Johns. 
684;  Webb  ▼.  Webb,  3  Swanst.  668;  Brown's 
Pari.  Gas.  244;  2  Daaiell's  Gh.  Prae.  1179, 
1180. 

3.  That  he  Is  concluded,  by  his  aoauiescence 
in  this  decree,  from  its  date  to  9tl|  May,  1846, 
when  the  present  bill  was  filed. 

4.  That  he  is  concluded  by  his  letters  of  at- 
tomey  to  Walker  and  Fitzsimmons,  authorizing 
them  to  sell  the  Augusta  Bridge,  his  consent  to 
such  sale,  its  sale  under  a  power  from  him, 
and  the  subsequent  confirmation  of  said  sale 
by    the   consent   decree. 

6.  That  present  bill  does  not  allege  that 
Schults  is  not  concluded  by  said  decree,  but 
■imply  affirms  that  all  his  interest  in  the  subject 
matt^  had  passed  out  of  him,  prior  to  the  con- 
sent given  to  said  decree  by  the  solicitor  of  him, 
the  said  Henry  Shults,and  that  therefore  said 
decree  could  not  bind  his  (the  said  Shultz's) 
creditors  and  assignees. 

Thus  much  for  Shults. 

6th.  As  to  the  other  complainant,  John  W. 
Yarborough,  he  has  no  interest. 

1.  He  was  not  the  assignee  of  Shults,  under 
the  insolvent  law  of  South  Garolina.  By  the 
aUegations  of  the  bill,  it  appears  he  was  merely 
a  trustee,  appointed  by  a  court  of  equity  in 
that  State  to  distribute  the  funds  in  that  court 
belonging  to  an  insolvent  party.  Such  court 
did  not,  and  could  not,  assign  to  the  trustee 
the  right  to  sue  for  money  at  the  time  in  the 
registry  of  a  foreign  tribunal,  nor  could  such 
607*]  appointment  (if  it  *be  deemed  that  the 
bridge  was  unsold  at  the  time)  pass  real  estate 
situate  in  Georgia.  James's  Dig.  Laws  8.  0. 
121;  2  Hill,  S.  G.  468. 

2.  Admitting,  ex  gratia,  that  Yarborough 
was  assignee,  duly  appointed  by  an  insolvent 
court,  the  assignment  constituting  him  such  as- 
signee was  in  invitum  in  the  SUite  of  South 
Carolina,  and  it  could  not  on  that  ground  o 
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erate  a  transfer  of  funds  in  the  registry 
eourt  of  Georgia.  Such  assignment  was  not 
only  in  invitum,  but  was  the  creature  of  a 
local  law  of  South  Garolina,  and  could  have  no 
extraterritorial  operation  to  pass  property  in 
Georgia.  The  general  right  of  a  foreign  as- 
signee to  sue  may  be  admitted;  but  it  will  be 
contended,  that  right  is  based  upon  national 
comity,  and  is  admitted  only  whan  neither  the 
19  Ik  ed. 


State  in  which  he  seeks  to  sue,  nor  her  eltixens, 
would  suffer  injury  from  the  application  of  the 
foreign  law;  that  the  consent  decree  was  in  the 
nature  of  a  settlement  between  debtor  and  a 
creditor  without  notice  of  change  of  interest, 
and  the  application  of  a  foreign  law,  to  the  det- 
riment of  the  latter,  would  be  as  unjust  as  it 
would  were  it  pennitted  bjr  its  application  to 
cut  out  a  domestic  creditor  in  favor  of  a  foreign 
assignee.  Story's  Eq.  PL  sec  879;  Sugden 
on  Vendors,  460,  687 1  Piequet  v.  Swan,  6  Muon, 
40;  1  Story's  Eq.  Jur.  see.  406;  Gslverfs 
Equity,  102;  Bishop  of  Winchester  v.  Payne,  11 
Ves.  194,  197;  2  Ves.  &  Beames,  199,  205; 
Sugden  on  Vendors,  688;  8  Atk.  892;  Bald. 
a  a  45,  296;  1  Wendell's  Black.  441,  note; 
Fenwick  v.  Sears,  1  Granch,  269;  Dixon's  Ex. 
V.  Ramsay,  8  Granch^  819;  1  Kirby,  818;  6 
Binney,  368;  1  Harr.  &  McH.  286;  2  Hayw. 
24;  20  Johns.  227;  8  Wend.  588;  2  Kent's 
Gom.  Leo.  87,  pp.  40,  46,  407,  408,  2  ed.;  1 
Mill's  Gond.  Rm.  S.  G.  283;  4  McGoM.  519, 
367;  2  mil.  S.  G.  601;  6  Granch,  302;  12 
Wheaton,  213,  866;  6  Howard,  295;  1  Brock. 
203,  211;  9  Johns.  64. 

Thus  mueh  for  the  interest  of  Yarborough. 

6th.  It  will  be  contended  that  John  W.  Yar- 
borough must  be  a  privy  or  a  stranger  to 
Henry  Shults.  If  the  former,  he  is  bound 
by  the  letter  of  attorney  of  Shulti  to  Walker 
and  Fitzsimmons — ^his  consent  to  the  sale  of 
the  bridge  and  all  his  previous  acts;  in  a 
word,  if  Yarborough  was  a  privy,  he  comes 
in  pendente  lite,  and  must  oome  in  pro  bono  et 
malo.  On  the  other  hand,  if  Yaroorough  be 
a  stranger,  he  is  clearly  not  entitled  to  revive 
the  proceedings  of  another  for  his  own  benefit. 

Should  it  be  urged  again,  as  it  was  in  the 
court  below,  that  all  that  was  done  by  Shulti 
was  done  coram  non  judice,  and  void,  we  shall 
answer: 

1.  If  the  proceedings  were  void  (which  is  by 
no  means  admitted),  *what  was  done  [*698 
by  Shults  was  fpood  as  matter  of  contract, 
having  received  his  assent. 

2.  If  the  proceedings  were  void,  how  comes 
it  complainants  seek  to  revive  a  nullity? 

8.  We  shall  contend  that  the  proceedinss 
were  not  void,  and  that  the  decree  cannot  Ee 
impeached  in  the  manner  attempted  by  the 
present  bill. 

7th.  We  shall  amie  that  the  assignee  (the 
only  one  appointed  by  the  insolvent  court),  hav* 
ing  disclaimed,  Shults,  in  whom  the  legal  title 
was,  became  by  implication  the  trustee  of  his 
creditors,  and  thus  all  parties  were  before  the 
court  at  the  time  the  decree  was  rendered. 
Tunno  t.  Edwards,  2  Gond.  Rep.  8.  0.  674, 
Treadway's  ed. 

8th.  If  none  of  foregoinff  grounds  be  sus- 
tained by  the  appellate  tribunal,  the  Mil  to 
which  demurrer  has  been  filed  will  be  viewed 
in  the  attitude  it  professes  on  its  face  to  hold- 
that  of  a  inll  of  revivor  and  supplement— and  it 
will  be  contended  that,  the  object  of  the  bill 
being  to  revive  a  portion  of  the  proei^dings  and 
to  set  aside  the  decree,  the  demurrer  must  be 
sustained,  such  not  being  the  ofiOce  of  a  bill  of 
revivor  and  supplement.  Story's  Eq.  PI.  sees. 
257,  333,  344,  854,  877,  383,  386,  617;  Pendleton 
V.  Fay,  8  Paige's  Gh.  R.  204,  206;  8  Daniell's 
Gh.  Prae.  1739. 

9th.  It  will  be  contended  that  tba  present 
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bill  ii  in  truth  a  bill  of  revivor  and  supplement, 
in  nature  of  a  bill  of  review;  but  at  such  it 
eannot  be  sustained,  because  such  bill  can  only 
be  fll^  within  five  years  after  decree  rendered, 
for  error  of  law  apparent  on  the  face  of  the  de- 
cree, or  with  leave  of  the  court  upon  affidavit 
of  new  facts  recently  discovered.  Story's  Eq. 
PL  sees.  404,  405,  407,  409,  412,  417;  Webb  v. 
Pell,  3  Paige's  Ch.  R.  368;  Whiting  v.  Bank  of 
United  States,  13  Peters,  6;  Dexter  v.  Arnold, 
6  Mason,  808;  10  Wheat.  146;  Story's  Eq.  PI. 
see.  426;  Mussell  t.  Morgan,  3  Bro.  Ch.  R. 
79;  Style  v.  Martin,  1  Ch.  Cases,  161;  Monell 
V.  Lawrence,  12  Johns.  636;  Kennedy  t.  Daly, 

I  Seh.  &  Lef.  366,  874. 

10th.  It  will  be  argued  that  the  demurrer 
must  be  sustained  by  reason  of  the  decree  of 
May,  1830,  the  whole  ease  beinff  res  adjudicata. 
That  there  was  no  error  in  sild  decree  or  the 
proceedings  on  which  it  was  founded,  which 
lould  have  the  effect  to  impeach  its  validity. 

That  admitting  there  was  error,  it  was  merely 
one  of  pleading,  which  did  not  vacate  the  de- 
cree, and  giving  to  it  the  fullest  effect,  it  could 
only  render  the  decree  voidable,  to  be  set  aside 
on  appeal.  Story's  PI.  sees.  10,  638;  2  Smith's 
Leading  Cases,  440;  1  Bibb,  262;  2  Howard, 
699*]  497;  Breese,  31;  Coxe,  81,  70;  *3  Mc- 
Cord,  280;  Case  of  The  Blaireau,  2  Cranch, 
203;  Jackson  v.  Ashton,  10  Peters,  480;  Kempe's 
Lessee  v.  Kennedy,  6  Cranch,  173;  Skillen's 
Bx'rs  V.  May's  Ex'rs,  6  Cranch,  267;  McCormick 
T.  SulUvan,  10  Wheat.  199;  Case  of  Tobias  Wat- 
Idns,  3  Peters,  203;  Washington  Bridge  Co. 
T.  Stewart  et  al.  3  Howard,  413;  Voorhees  v. 
Bank  of  United  SUtes,  10  Wheat.  473;  6  How- 
ard, 39;  Chancellor  Harper's  opinion  in  Yar- 
borough.  Trustee,  and  Shults  v.  Bank  of  the 
State  of  Georgia  and  others,  MS.;  Ex-parte 
Bradshaw,  7  Peters,  647.  That,  so  far  from 
being  a  nullity,  the  decree  placed  the  Bank  of 
the  State  of  Georgia,  and  those  claiming  imder 
them,  in  the  attitude  of  bona  fide  purchasers 
for  a  valuable  consideration  at  a  judicial  sale, 
and  that  in  favor  of  them  the  maxim  of  omnia 
m-esumuntur  rite  acta  will  apply.  Bennett  v. 
Hamill,  2  Sch.  &,  Lef.  666;  Lloyd  t.  Johnes,  9 
Ves.  87;  Denning  t.  Smith,  8  Johns.  Ch. 
844. 

Lastly,  it  will  be  argued  that,  upon  the 
ground  of  a  general  want  of  equity  on  the  part 
of  complainants — the  demurrer  must  be  sus- 
tained, and  the  decision  of  the  court  affirmed. 
Megham  v.  Mills,  9  Johns.  64;  4  Ves.  387;  16 
lb.  467;  18  lb.  426;  1  Kelly,  Geo.  193;  Ex- 
parte  Ruffin,  6  Ves.  119;   Ex-parte  Williams, 

II  Ves.  8;  2  Story's  Eq.  Jur.  736;  Elmendorf 
V.  Taylor,  10  Wheat.  168;  Foster  t.  Hodgson, 
19  Ves.  186;  Gregory  v.  Gregory,  Coop.  201. 

Mr.  Sergeant,  for  the  city  of  Augusta,  made 
the  following  points: 

I.  That  the  decree  of  the  Circuit  Court  of 
the  United  States,  made  in  the  year  1830,  is 
final  and  conclusive,  and  cannot  be  appealed 
from,  reviewed,  or  set  aside,  nor  questioned; 
and  this  appears  upon  the  complainants'  bill. 
No  court  of  equity,  therefore,  can  maintain 
such  a  bill. 

The  principle  thus  stated  is  so  familiar  and 
settled,  that  no  authority  is  necessary  for  it. 
One  case,  however,  may  be  referred  to,  because 
the  decision  was  between  the  same  parties,  on 
tlie  very  same  points,  upon  full  hearing,  by  a 
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court  entitled  to  the  peculiar  respect  of  these 
parties  complainants,  being  the  highest  court 
of  the  State  of  South  Csxolina,  of  which  State 
both  of  the  complainants  are  citizens  of  whose 
laws  it  is  the  nighest  evidence.  Yarborough 
and  others  t.  The  Bank  of  the  State  of  Georgia 
and  others.  Chancellor  Harper's  opinion,  p. 
113,  affirmed  in  the  ESquity  court  of  Appeals, 
at  Columbia,  p.  120.  The  grounds  of  the 
affirmance  sufficiently  appear  in  the  assignment 
of  errors,  pp.  118,  119. 

n.  It  is  argued  in  the  bill,  that  Yarborough 
was  not  a  party.  *Ref erring  only  to  [*600 
the  statement  in  the  complainants'  biU,  wliich 
is  open  on  the  demurrer,  the  first  remark  to  be 
made  upon  it  it,  that  Yarborough  and  Shultz 
are  joint  complainants,  making  a  joint  state- 
ment, and  imiting  in  one  prayer  for  relief.  If 
Yarborough  really  had  any  equity  of  his  own, 
and  Shults  only  the  contrary  of  equity,  by 
whatever  name  called,  it  would  not  follow,  it 
may  be  admitted,  that  he  would  not  have  a 
right  to  sue  out  an  original  bill,  according  to 
his  equity.  It  may  be  admitted,  further, 
that  he  might  have  alright  to  make  Shults 
a  party  defendant.  But  if  they  unite  in  one 
riffht,  it  must  be  obvious  that  the  want  of  equity 
of  the  one  must  be  available  against  both,  and 
is  demurrable.  See  Makepeace  t.  Haythome^ 
4  Russ.  244;  Redesd.  283,  note  2. 

There  is  another  remark  to  be  made.  In  the 
original  bill,  Shults  and  one  Breithaupt  were 
complainants,  and  they  proceeded  together  ss 
joint  complainants,  throughout  all  the  stages 
of  the  case,  including  the  final  decree.  Breit- 
haupt acquiesces  in  the  decree,  and,  no  doubt, 
had  the  benefit  of  it.  He  separates  from  Shultz, 
and  is  not  a  complainant  here.  Thus,  then,  in 
this  bill,  which  professes  to  be  in  the  nature  of 
a  bill  of  revivor,  and  supplemental  bill,  one  of 
the  original  complainants  is  laid  aside,  or  re- 
tires, and  a  new  complainant  is  brought  in  sihI 
made  a  party.  This  is  somewhat  extraordinary. 

But,  further,  in  the  bill  there  is  a  want  of 
equity,  in  two  essential  particulars.  The  com- 
plainants nowhere  deny  tnat  Yarborough  knew 
of  the  pendency  of  the  case  in  the  Circuit  Court 
of  the  United  States  for  the  State  of  Georgia. 
Shultz  does  not  deny  that  Yarborough  knew 
of  it.  In  point  of  fact,  it  is  very  plain  that  he 
did  know.  In  point  of  equity  it  was  his  duty 
to  know,  and  in  duty  Shults  was  bound  to  in- 
form him.  Nothing  but  a  clear  and  poeiti?e 
denial  could  be  admissible,  and  that  would 
hardly  be  credible.  Without  such  an  averment, 
it  becomes  a  fact  in  this  case,  that  Yarborough 
did  know.  That  Shults  did  know,  it  is  ne^- 
less  to  sav.  If,  with  his  knowledge,  Yarbor- 
ough stood  by,  and  suffered  Shultz  to  proeeed 
with  the  suit,  until  a  final  decree  was  mside,  and 
years  after,  what  pretense  of  equity  can  he 
have?  They  do  aver,  both  of  them,  that  the 
bridge  property  and  rights  became  vested  is 
Yarborough  (which,  by  the  by,  is  matter  of 
law  as  to  which  the  highest  judicial  authority 
in  South  Carolina  has  pronounced  them  to  be 
wrong) ,  and  they  also  aver,  that  no  act  or  con- 
sent of  Yarborough  or  of  Shultz  could  impair 
the  right.  But  they  nowhere  aver  that  there 
was  no  such  act  or  consent,  as  a  fact,  nor  thai 
Shultz  did  not  act  under  the  authority  and  witk 
the  knowledge,  consent,  and  approbation  of 
Yarborough*     *They  attempt,  aUo.  to  [H9t 
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bring  in  question  the  authority  of  the  eolicitor 
who  acted  for  the  complainants;  which  is  a 
question  not  inquirable  into  here.  If  it  were, 
it  is  only  necessary  to  say  that  the  decree  went 
down  to  the  Circuit  Court,  was  entered  there, 
nd  the  money  raised  from  the  sale  of  the  mort- 
gage property  distributed  under  it,  without 
objection  then,  or  for  fifteen  years  afterwards, 
when,  for  the  first  time,  Mr.  Yarborough  comes 
in  with  Mr.  Shults.  If  Mr.  Yarborough  thus 
neglected  his  duty,  the  creditors  (if  uiere  be 
any)  have  their  remedy  against  him  for  his  mis- 
conduct and  neglect. 

But  is  it  true  that  Mr.  Yarborou^  under 
the  insolvent  law  of  South  Carolina,  acquired 
such  a  right  as  is  here  insisted  uponT  what 
the  date  of  the  assignment  to  him  was  is  not 
stated  in  the  bill;  but  it  appears  in  the  exhibits 
to  have  been  on  the  18th  of  December,  1830. 
The  complainants  allege  that  it  related  back  to 
the  13th  of  October,  1828.  Whether  it  did  so 
or  not  is  for  the  present  purpose  immaterial. 
The  operation  of  the  assignment  upon  real  es- 
tate and  franchises  within  the  State  of  Geor^a, 
and  then,  at  the  instance  of  the  insolvent  him- 
self, in  the  custody  of  a  court  in  the  District  of 
Georgia,  and  under  the  actual  exercise  of  ju- 
risdiction by  such  court — is  it  such  in  law  that 
if  the  assignee  be  not  made  a  party,  the  suit 
must  abate  or  the  jurisdiction  be  rendered  in- 
operative? This  is  the  question.  To  estab- 
lish it  would  require  that  South  Carolina  had 
attempted  such  extraterritorial  legislation,  and 
the  next,  that  Georgia  submitted  and  agreed  to 
it;  but  South  Carolina  did  not,  and  does  not  so 
interpret  her  legislation,  nor  suffer  her  dtisens 
BO  to  interpret  it.  This  has  been  distinctly  de- 
cided by  the  highest  court  of  South  Carolina. 
Chancellor  Harf^s  Opinion,  110.  This  is  con- 
clusive authority.  It  is  unnecessary  to  cite 
others. 

The  fact  of  the  bridge  beinff  pjartly  in  each 
State,  as  to  its  effect  upon  the  jurisdiction,  may 
be  considered  as  decided  by  the  same  case. 

But  supposing  the  last  objection  out  of  the 
way,  would  an  insolvent  assignment  operate  in 
such  a  suitT  It  is  not  meant  to  inquire  wheth- 
er the  assignee,  upon  his  own  application,  made 
in  due  time,  might  be  permitted  in  equity  to 
become  a  paxty,  or  at  all  events  to  give  notice 
of  his  right  in  some  way  upon  the  record.  At 
law,  he  may  have  a  sidt  marked  to  his  use. 
But  bankruptcy  does  not  abate  a  suit,  at  law 
or  in  equity.  1  Cook's  Bankrupt  Law,  068, 
660.  The  suit  goes  on.  If  the  complainant 
become  a  banknipt,  his  assignee  may  come 
in  by  supplemental  bill.  It  depends  upon 
himself  whether  he  will  or  not.  In  eitner 
case,  the  suit  goes  on.  He  cannot  file 
602*]  *a  bill  of  revivor.  Neither  was  it  the 
business  of  the  defendant  to  require  or  compel 
him  to  come  in.  It  was  the  business  and  duty, 
therefore,  of  Mr.  Yarborough  himself  to  come 
in.  If  he  neglected  it,  to  the  prejudice  of  his 
cestuis  que  trust,  they  must  sue  him.  But  he 
was  not  a  necessary  party.  Nor  is  it  necessary 
that  he  should  state  the  bankruptcy  (Redesd. 
282,  note  n),  even  in  a  case  then  pending.  It 
is  not  an  abatement.  Cooper's  Equity  Plead- 
ings, 70,  77,  and  note. 

in.  There  is  another  want  of  equity  in  the 
bill,  lielieved  to  be  decisive  in  itself,  against 
both  the  complainants.  In  such  a  bill,  thecom- 
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plainants  must  state  their  whole  •QJjItyf 
lively  as  well  as  affirmattyely.  Th^  miwt 
deny  all  such  things,  within  their  own  knowl- 
edge, as  take  away  any  seeming  equity — not 
argumentatively,  or  by  inference,  but  distinet- 
ly  and  positively,  as  matters  of  fact.  The 
bridge  property  was  sold,  by  order  of  the  ooort, 
and  with  the  consent  of  puties,  and  oonyerted 
into  personi^ty.  The  sale  its^,  and  its  Af- 
fects, will  presently  be  considered  mors  par- 
ticularly, under  another  head.  The  objection 
now  offered  is  this:  that  neither  of  these  oom- 
plainants  denies  the  receipt  of  part  or  parts  of 
the  consideration— and  neither  of  them  aTvn 
that  it  did  not  go  to  the  benefit  of  tht  erodit* 
ors.  If  it  did,  they  can  have  no  equity. 

IV.  So  far,  the  answers  in  law  upon  the  de- 
murrer apply  to  the  whole  ease.  There  are 
two  remimung,  peculiar  to  the  dty  of  Augnsta^ 
which  are  to  be  eonaidered,  and  each  in  itself 
decisive. 

First.  It  aTOears  from  the  present  bill,  that 
the  Bank  of  Qeorjda  instituted  a  suit  upon  the 
mortgage  in  the  State  court  of  Georgia,  wUeh 
was  so  proceeded  in,  that  there  was  a  dseree 
of  foreclosure  and  sale,  and  a  sale  was  about 
to  be  made  under  it.  In  this  state  of  thiofs, 
the  suit  in  the  State  court  being  finally  ended, 
including,  of  course,  a  decision  upon  the  Ta- 
lidity  of  the  mortsage,  Breithaupt  and  Shults 
filed  their  bill  on  the  equity  side  of  the  Gbeoit 
Court  of  the  United  States  for  the  District  of 
Georgia,  praying  an  injunction  in  the  mort- 
gage case,  and  certain  other  eases,  and  the 
assumption  of  jurisdiction  in  the  whole  matter. 
On  the  13th  day  of  June,  1821,  an  injunction 
was  ordered  "to  stay  the  sale  of  said  bridge, 
until  the  further  order  of  the  Ghreult  Court  of 
the   United   States   should  be   had   thereon." 

This  injunction  was  granted  to  the  complain- 
ants, who,  taking  the  benefit,  were  bound  by 
the  terms.  On  the  21st  of  December,  1821, 
''with  the  consent  of  the  parties,  complainants 
and  defendants,''  the  OUcuit  Court  appointed 
Freeman  Walker  and  Christopher  iEltzsimmons 
commissioners  to  make  a  sale  of  the  bridge 
and  appurtenances  as  mortgaged  *to  the  [*60S 
bank,  and  required  the  parties  to  execute  pow- 
ers of  attorney  to  the  commissioners.  The 
complainants  executed  powers  of  attorney. 
Colonel  M<£inne,  who  was  a  defendant,  re- 
fused. This  being  reported,  the  court,  on  the 
18th  of  May,  1822,  '^y  consent  of  complain- 
ants,* orderod  a  sale.  On  the  18th  of  Novem- 
ber, 1822,  a  sale  was  made,  returned,  the 
moncT  brought  into  court,  and  the  Mde  con- 
firmed by  the  court,  without  exception.  At 
this  sale,  the  Bank  of  Georgia  became  the  pur- 
chaser. The  Bank  of  Georgia,  in  1838,  sold  to 
Gasaway  B.  Lamar,  for  a  full  and  valuahla 
consideration;  and  in  1840,  Lamar,  for  a  Ml 
and  valuable  consideration,  sold  to  the  dty  of 
Augusta.  By  the  final  decree,  which  was  a 
consent  decree,  the  whole  of  the  proceeds  wen 
distributed  according  to  the  agreement  of 
parties  filed  on  recor£ 

Thus,  then,  it  appears  that  the  title  of  the  dty 
of  Augusta  is  derived  directly  from  the  Mde  of 
the  28th  of  November,  1822,  and  gives  them  all 
the  right  which  was  acquired  by  the  Bank  of 
Georgia,  under  that  sale.  Now,  this  was 
long  before  Yarborough  acquired  any  ri^^ 
even   if  his   assignment  could  be   saown   to 
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rdate  back  to  the  aUeged  asdgnment  to 
HArriaon,  which  the  complainants  state  to 
have  becai  on  the  13th  of  October,  1828.  Up 
to  the  sale,  and  eix  yean  after,  the  whole  in- 
terest was  in  Shultz  alone,  and  there  was  no 
■oeh  being  in  existence  as  Yarborough,  as- 
■isaiee.    The  sale  was  tiieref ore  good. 

It  has  been  already  shown  that  the  Grcuit 
Court  had  Jurisdiction,  the  alleged  defect  in 
iht  bUl  being  no  defect  at  alL  The  sale,  there- 
fore»  is  a  sale  hj  the  order  of  a  court  of  com- 
petent Jurisdiction,  regularly  conducted,  con- 
firmed by  the  eourt  without  objection,  and  the 
prooeeds  brought  into  court,  and  afterwards 
distributed  by  a  decree  of  the  court.  CSan  it  be 
necessary,  or  would  it  be  respectful  to  the 
eourt,  to  argue  that  the  purchaser  at  such  a 
sale  is  protected  by  tiie  lawT  There  was  no 
equity  of  redemption  remaining;  the  whole  was 
sold.  There  was.  nothing  to  eome  to  Yarbor- 
ough,  or  anybody  else,  by  assignment  from 
Shults. 

But  suppose  there  was  a  want  of  jurisdiction. 
It  is  not  necessary  to  remind  the  coiui  that  that 
is  only  error,  and  even  a  reversal  for  error 
would  not  affect  the  title  of  a  purchaser.  Nei- 
ther is  it  necessary  to  say  wnat  a  singular 
auity  it  would  be  which  was  founded  on 
I  own  defect  in  his  own  pleadings,  especially 
after  so  great  a  lapse  of  time.  The  law  is  well 
settled.  It  is  a  general  rule,  'that  the  pur- 
ehaser  shall  not  lose  the  benefit  of  his  purchase 
1^  anv  irregularity  of  the  proceedings  in  a 
eause.**  Sugden,  5th  ed.  40.  All  that  the 
purchaser  is  bound  to  see  is,  that,  as  far  as  ap- 
604*]  pears  upon  the  face  of  the  ^proceed- 
ings,  there  is  no  fraud  in  obtaining  the  decree. 
It  is  not  pretended  here  that  there  was  any 
fraud.  The  complainants  do  not  allege  that 
there  was.  There  is  no  pretense  of  that  Idnd 
set  up. 

Second.  If  the  want  of  jurisdiction  in  the 
Circuit  Court,  for  the  reason  alleged,  were  made 
out  (as  it  is  not),  still  Shultz,  and  those  daim- 
faig  under  him,  would  be  estopped  in  equity 
from  disputing  the  title  derived  from  the  sale. 
Yarborough,  as  has  been  seen,  derives  from 
Shultz,  by  an  assignment  not  claimed  to  be 
earlier  tluin  six  years  after  the  sale,  and  is 
affected  by  all  that  was  previously  done  pre- 
dsely  as  Shultz  was.  He  took,  subject  to  what- 
ever OQuity  or  right  there  was  then  existing. 

v.  Tne  complainants  attempt  in  their  bill  to 
■ay  something  about  notice.  They  do  not  say 
that  the  Bank  of  Georgia  had  any  notice.  So 
far,  they  must  admit  the  title  of  the  Bank  of 
Georgia  to  be,  on  this  ground,  unassailable. 
The  title  of  the  Bank,  they  admit,  was  con- 
veyed to  Mr.  Lamar,  and  by  him  to  the  city  of 
Augusta.  The  Bank  of  Georgia  does  not  dis- 
pu&  it.  One  is  at  a  loss  to  conceive  whence 
and  how  these  complainants  get  any  right  to 
inouire  into  the  consideration.  If  there  were  a 
delect  in  the  title  of  the  bank,  the  question  of 
consideration  and  notice  might  arise — but  not 
here.  If  the  title  of  the  bank  was  good,  so  was 
the  title  of  Mr.  Lamar,  and  so  is  the  title  of  the 
city  of  Augusta.  The  saying  about  notice  (for 
it  cannot  be  called  an  averment)  is  altogether 
defective  and  insufficient,  for  want  of  explicit- 
ness  and  intelligible  particularity. 

VL  There  is  still  a  further  want  of  equity, 
or,  more  precisely  speaking,  a  negative  of  equi- 


ty,  showing  that,  at  the  time  of  this  suit  insti- 
tuted, the  complainants  had  no  riffht  at  til 
The  right  thev  had  was  derived  from  legis- 
lative acts  of  the  State  of  Georgia,  both  Umited 
in  time.  The  time  expired,  and  the  respective 
Legislatures  in  the  year  1840  granted  the  prop- 
erty and  privileges  to  the  city  of  Augusta.  The 
construction  of  this  in  e<^uity  has  been  <let<r- 
mined  in  South  Carolina,  m  the  case  before  le- 
ferred  to.  Chancellor  Harper's  Opinion,  p. 
114.     This  appears  in  the  complainant's  bilL 

VIL  As  to  the  suggestion  loosely  throws  oaf 
in  the  bill,  that  the  two  ends  of  the  bridge 
were  in  different  States,  it  is  not  easy  to  per- 
ceive how  any  equity  can  grow  out  of  it.    All 
that  it  would  amount  to  would  be  a  questios 
of  jurisdiction.   But  that  was  waived  and  lost 
It  might  have  been  pleaded  to  the  jurisdiction 
of  the  State  Court  of  Georgia.     No  such  plet 
was  put  in,  and  the  court  made  a  decree,  wnich 
has  never  been  appealed  *from,  nor  set  [*605 
aside,  nor  reversed.     In  the  Circuit  Court  it 
was  not  objected  to.   All  that  was  asked  wu 
to  enjoin  the  sale  by  the  State  Court,  and  take 
the  sale  and  distribution  of  the  proceeds  into 
the  hands  of  the  Circuit  Court,  and  this  wu 
asked,  consented  to,  and  carried  througli,  by 
the  present  complainant,  Shultz.   And  further, 
the  sale  and  conveyance  were  made  under  lui 
power  of  attorney,  so  that  the  present  ownen 
hold  under  his  own  deed. 

There  are  two  points  which  have  been  tooehed 
incidentally  in  the  preceding  statement,  which 
might  be  insisted  upon  more  at  large;  namely, 
the  title  of  the  city  of  Augusta,  as  a  bona  fide 
purchaser,  and  the  length  of  time.    The  bill 
states  that  the  purchase  was  made  on  the  21  st 
day  of  January,  1840.    This  was  upwards  of 
seventeen  years  after  the  sale.  It  was  upwards 
of  eleven  years  after  the  final  decree,  which 
placed  it  beyond  the  reach  of  an  appeal;  be- 
yond the  reach  equally  of  a  bill  of  review, 
which  has  the  same  limit  at  least  as  an  appeal; 
and,  in  truth,  unassailable  in  any  way,  m  the 
same  jurisdiction;  while  by  its  own  nature  it 
was  protected  from  being  questioned  collater- 
ally. What  can  be  meant  by  the  alleged  notia 
therefore,  it  is  impossible  to  conceive.    Sever 
al  more  years  elapsed,  as  has  been  seen,  befon 
the  complainants  themselves  awakened  to  the 
conciousness  that  there  was  anything  to  take 
notice  of.     They  slumbered  on  until  1845,  he- 
fore  they  commenced  this  suit,  giving  no  sign 
but  of  profound  acquiescence  in  what  had  be«o 
done.  What  notice  had  the  city  of  Augusta  to 
the  contrary?    This  is  the  grossest  l^hes,  or 
worse.    Either  destroys  all  pretense  of  equity. 

There  might  be  added  some  points  upon  the 
form  of  proceeding  here  adopted.  If  they 
should  be  deemed  necessary,  they  will  be  pre- 
sented in  a  separate  paper. 

Mr.  Justice  McLean  delivered  the  opinion  o( 
the  court: 

Henry  Shultz  and  Lewis  Cooper,  in  the  jetr 
1813,  obtained  from  the  State  of  South  Garoli 
na  a  charter  for  a  bridge  over  the  Savannah 
River,  opposite  the  town  of  Augusta,  in  Geor 
gia,  for  the  term  of  twenty -one  years;  snd  io 
1814  the  State  of  Georgia  granted  to  them  i 
charter  for  the  term  of  twenty  years.  In  1816 
Henry  Shultz  and  John  McKinne,  being  ihf 
joint  owners  of  the  bridge,  formed  a  partner 
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■hip  in  the  business  of  banking,  under  the  name 
of  the  "Bridge  Company  of  Augusta;"  the 
bridge  was  valued  at  seventy-five  thousand  dol- 
lars, and  it,  with  other  property  named,  consti- 
tuted the  partnership  stock.  In  1818,  Shultz 
sold  and  transferred  his  interest  in  the  partner- 
ship to  Bama  McKinne.  The  consideration  of 
606*]  this  ^purchase  was  the  sum  of  sixty- 
three  thousand  dollars,  which  Shults,  owed  to 
the  firm,  and  which  was  credited  to  him  <m 
their  books. 

In  a  short  time,  the  firm  became  greatly  em- 
barrassed. Among  other  debts,  they  owed  to 
the  Bank  of  the  State  of  Georgia  the  sum  of 
forty  thousand  dollars;  and  they  obtained  from 
it  a  further  loan  of  fifty  thousand  dollars,  with 
the  view,  as  was  stated,  to  relieve  the  Bridge 
Company.  To  secure  the  payment  of  the  sum 
of  ninety  thousand  dollars  to  the  bank,  the  Mc- 
Kinnes  mortgaged  the  bridge,  eighty  negroes, 
and  some  real  estate,  the  10th  of  June,  1819. 
Previous  to  this  the  ''Bridge  Bank"  stopped 
payment.  On  being  informed  of  this  fact, 
Shultz  resumed  his  place  in  the  firm,  by  pro- 
curing a  transfer  of  Bama  McKinne's  interest. 
He  advanced  fifteen  thousand  dollars  of  his 
own  funds  to  pay  deposits  in  the  bank,  and  took 
other  steps,  with  his  partner,  to  sustain  the 
credit  of  the  bridge  bills  in  circulation. 

In  1831,  a  petition  was  filed  by  the  Bank  of 
Georgia,  in  the  Superior  Court  for  Richmond 
County,  praying  a  foreclosure  of  the  above 
mortgage;  and  at  the  May  Term  of  that  court, 
a  rule  was  entered  to  foreclose  the  mortgage, 
unless  the  principal  and  interest  due  on  it 
should  be  paid ;  and  at  the  May  Term,  1822,  the 
rule  was  made  absolute.  The  sum  of  $69,493 
was  found  to  be  due  to  the  bank  on  the  mort- 
gage and  the  property  was  directed  to  be  sold. 
The  sale  was  enjoined  by  Shultz,  Christian 
Breithaupt,  alod  others,  by  filing  a  bill  against 
the  bank  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Georgia,  which,  among 
other  things,  prayed  that  the  property  might  be 
sold,  and  the  proceeds  applied  to  the  payment 
of  the  creditors  of  the  Bridge  Company,  and 
particularly  to  those  who  hiul  obtained  judg- 
ments. An  order  was  made  for  the  sale  of  the 
bridge,  and  commissioners  were  appointed  to 
make  the  sale.  The  sale  was  made  on  the  28th 
of  November,  1822,  to  the  bank,  for  the  sum 
of  seventy  thousand  dollars.  For  this  amount 
the  bank  issued  scrip,  which,  by  the  order  of 
the  court,  was  deposited  with  its  clerk. 

In  the  further  progress  of  the  suit,  the  judges 
of  the  Circuit  Court  were  opposed  in  opin- 
ion on  the  following  points:  1.  Whether  the 
complainants  were  entitled  to  relief.  2.  What 
relief  should  be  decreed  to  them.  These  points 
being  certified  to  the  Supreme  Court,  at  the 
January  Term,  1828,  the  cause  was  dismissed 
for  want  of  jurisdiction.  The  record  did  not 
show  that  a  part  of  the  defendants  were  citi- 
zens of  the  State  of  Georgia. 

At  the  January  Term  of  the  Supreme  Court 
607*]  in  1830,  Messrs.  *Wilde  and  McDuffie, 
being  counsel  for  the  parties,  agreed  in  writ- 
ing that  the  cause  should  be  re-instated,  and 
that  the  pleadings  should  be  amended  by  alleg- 
ing "that  the  stockholders  of  the  bank  were 
citizens  of  Georgia,"  and  that  the  cause  be  ar- 
gued. The  court  dismissed  the  case,  on  the 
ground  that  the  whole  cause  was  certified,  and 


not  questions  arising  in  its  progress.  And  the 
case  was  remanded  to  the  Circmt  Court,  with 
"directions  to  proceed  according  to  law." 

This  mandate  was  received  by  the  (Srenit 
Court  at  their  May  Term,  1830,  and  the  ease 
was  re-instated  on  the  docket.  And  at  the  same 
term  "the  cause  came  on  to  be  heard  on  the 
amended  bill,  answers,  exhibits,  and  evidenoe, 
and  the  court  having  considered  the  same,  it  was 
ordered  and  decreed,  that  the  sale  of  the  Au- 
gusta bridge,  made  bv  virtue  of  certain  pow- 
ers of  attorney  and  the  consent  of  the  parties, 
and  held  and  conducted  under  the  direction 
of  commissioners  heretofore  appointed  under 
this  court,  be,  and  the  same  is  hereby  ratified 
and  confirmed,  and  the  said  Bank  of  the  State 
of  Georgia  vested  with  a  full,  absolute,  and 
perfect  title  to  the  said  bridge  and  its  appur- 
tenances, under  the  said  sale,  freed,  acquitted, 
released,  and  discharged  from  all  manner  of 
liens,  claims,  or  incumbrances,  at  law  or  in 
equity,  on  the  part  of  the  said  Henry  Shults, 
John  McKinne,  Bama  McKinne,"  etc 

"And  it  is  ifurther  ordered  and  decreed  by 
the  court,  by  and  with  the  consent  of  the  parties, 
complainants  and  defendants,  that  the  scrip 
issued  by  the  Bank  of  the  State  of  Georgia  m 
the  sum  of  seventy-one  thousand  six  hundred 
and  eighty-six  dollars  and  thirty-six  cents," 
etc.,  "be  cancelled  and  delivered  up  to  the 
bank  by  the  clerk,"  etc.,  "and  that  the  bill 
of  complaint  as  to  the  several  other  matters 
therein  contained,  be  dismissed  with  costs." 
Under  which  decree  is  the  following  asree- 
ment:  "We  consent  and  agree  that  fiie  fore- 
going decree  be  entered  at  the  next  or  any 
succeeding  term  of  the  said  Circuit  Court  of 
the  Unit^  States,  District  of  Georgia;"  signed, 
"George  McDuffie,  Sol.  for  complainants,  and 
R.  H.  Wilde,  Sol.  for  defendants."  Dated 
Washington,  10  April,  1830.  And  the  court 
say:  "The  within  decree  having  been  drawn up» 
agreed  to,  and  subscribed  by  the  solicitors,  on 
behalf  of  the  parties,  complainants  and  defend- 
ants, on  motion  of  Mr.  Wilde,  ordered  that  the 
same  be  filed  and  entered  as  the  decree  of  this 
court,"  signed  by  both  of  the  judges. 

Fifteen  years  after  the  above  decree  was 
entered,  the  bill  now  before  us  was  filed  by 
Yarborough,  as  trustee  of  Henry  Shultz,  an  in- 
solvent debtor,  and  for  the  creditors  of  Henry 
Shultz,  and  Henry  Shultz  in  his  own  right, 
which  they  say  is  "in  the  nature  *of  a  [*608 
bill  of  revivor  and  supplement,"  against  the 
Bank  of  the  State  of  Georgia,  the  C^ty  Council 
of  Augusta,  John  McKinne,  and  Gazaway  B. 
Lamar.  In  this  bill  the  proceedings  in  the 
original  suit  are  referred  to,  and  many  of  them 
stated  at  length,  and  they  are  made  a  part  of 
the  present  procedure.  And  the  complainants 
pray  that  the  said  original  bill,  with  all  its 
amendments,  the  answers,  decrees,  decretal 
orders,  and  evidence,  may  be  reinstated  and 
revived  for  the  causes  set  forth,  to  the  extent 
of  the  several  interests  of  the  parties  to  this 
bill. 

By  way  of  supplement,  the  complainant 
Shultz  states,  that  under  the  insolvent  debtors' 
act  of  South  Carolina,  ho  executed  an  assign- 
ment of  all  his  estate,  in  trust  for  his  ereditom, 
to  Thomas  Harrison,  on  the  13th  of  October, 
1828.  That  his  interest  in  the  bridge  was 
transferred  by  this  assignment     Afterwards, 
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the  eomplAlnuit,  John  W.  Tarborougb,  was 
appointed  tniatee  of  Shultz  for  the  benefit  of 
hia  oreditort.  That  the  bridge  and  its  appur- 
tenaneet  having  heea  originiallj  pledged,  as 
oopartnership  property,  by  John  McKinne  and 
Shults  for  the  redemption  of  the  bille  issued 
by  them,  the  lien,  never  having  been  released, 
•uU  remains.  And  if  the  mortgage  executed 
to  the  bank  be  valid,  the  bank  and  all  claim- 
ing under  it  occupy  the  ground  of  mortgagees 
in  possession,  and  are  bound  to  account  for  the 
rents  and  profits  of  the  bridge,  the  same  never 
having  beoi  sold  under  the  foreclosure  of  the 
mortgage.  That  the  bridge  and  its  income  are 
fiitet  liable  to  the  redemption  of  bridge  bills. 
After  these  are  paid,  one  half  of  the  surplus  in 
the  hands  of  the  complainant,  Yarborough,  as 
trustee,  to  satisfy  the  creditors  of  Shultz,  etc. 

On  the  4th  of  May,  1838,  the  bank  conveyed 
Its  interast  in  the  bridge  to  O.  K  Lamar,  for 
the  sum  of  seventy  thousand  dollars,  by  a 
quitclaim  deed.  That  Lamar  purchased  with 
a  full  knowledge  of  the  title,  and  held  the 
same,  receiving  the  profits,  up  to  21st  Janu- 
arv,  1840,  when  he  conveved  his  Interest  in  the 
bridge  to  the  City  Council  of  Augusta,  for  the 
SUB  of  one  hundred  thousand  dollars.  That 
the  dty  corporation  had  full  knowledge  of  the 
elsims  on  the  bridge.  The  Legislatures  of 
Georgia  and  South  Carolina  extended  their 
charter  of  the  bridge  to  the  bank,  on  the  23d 
of  December,  1840,  reserving  all  liens  upon  it. 
That  Yarborough,  as  trustee,  out  of  the  sale 
of  the  property  of  Shultz,  paid  bridge  bills  and 
Judgments  on  such  bills  to  the  amount  of  about 
seventy  thousand  dollars,  and  that  the  unsatis- 
fied creditors  have  the  equity  of  now  requirins 
a  like  amount  of  the  copartnersbip  property  of 
the  Inrid^  company  to  oe  applied  m  payment 
of  their  individual  claims.  And  in  addition  to 
the  above  payment,  Shultz  avers  that  he  has 
609*]  paia  *out  of  his  private  means,  for  the 
redemption  of  bridge  bills,  a  sum  of  about  one 
hundred  and  fifty-three  thousand  two  hundred 
and  ninety-six  dollars.  That  the  total  amount 
paid  by  him  out  of  his  private  funds,  on  ac- 
count of  bridge  bills,  was  four  hundred  thou- 
sand dght  hundred  and  twenty-six  dollars, 
which  he  insists  in  equity  he  is  entitled  to  re- 
eelve,  next  after  the  redemption  of  the  out- 
standing bridge  bills.  There  is  outstanding  in 
bridge  bills  a^ut  the  sum  of  ninety-two  thou- 
sand dollars. 

And  the  complainants  allese  that  the  decree » 
as  entered  on  the  original  bifi,  is  void  as  to  all 
the  parties  except  as  regards  the  claim  of 
Breitnaupt,  as  the  solicitor  for  the  complain- 
ants in  uJd  bill  did  not  represent  the  creditors 
of  Shultz,  and  that  no  act  of  the  solicitor  could 
impair  their  rii^ts.  That  all  the  right  of  Shultz 
passed  out  of  nim  by  virtue  of  his  assignment 
for  the  benefit  of  his  creditors.  That  the  decree 
was  a  fraud  upon  them.  That  the  sale  of  the 
bridge  by  the  commissioners  was  void,  as  John 
McKinne,  an  equal  partner  of  Shultz,  never 
assented  to  it.  That  the  Bank  of  Georgia,  and 
all  those  who  have  held  and  are  now  holding 
under  it,  are  in  equity  bound  to  account.  But 
if  the  sale  of  the  bridge  shall  be  held  valid, 
the  complainants  allege  that  the  bank  is  bound 
to  account  for  the  amount  of  the  purchase 
money  and  interest,  and  for  the  net  sum  of 
MIb    received     And   the   complainants    pray 
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that  the  original  bill,  with  all  the  proceedfaigi 
thereon,  may  be  received,  and  stand  as  befois 
the  decree  was  entered  in  1830;  that  the  said 
decree  may  be  opened,  reviewed,  and  reverMd; 
that  the  mortgage  to  the  bank  may  be  declared 
null  and  void;  and  that  the  sale  may  be  let 
aside,  etc. 

The  defendants  demurred  to  the  Mil,  on  tht 
groimd  "that  the  complainants  have  not,  by 
their  bill,  made  such  a  case  as  entitles  them  m  a 
court  of  equity  to  any  discovery  from  the  de- 
fendants respectively,  or  any  or  either  of  them, 
or  any  relief  against  them  or  either  of  them,  ss 
to  the  matters  contained  in  the  bill,"  ete.  And 
afterwards  John  McKinne  filed  his  answer,  ad- 
mitting the  general  allegations  in  the  bilL 

This  bill  1mm  been  considered  by  some  of  the 
defendants'  counsel  as  a  bill  of  review.    But  it 
has  neither  the  form  nor  the  substance  of  such  a 
bill.     Since  the  ordinances  of  Lord  Bacon,  a  bill 
of  review  can  only  be  brought  for  ''error  in  law 
appearing  in  the  body  of  the  decree  or  reeord," 
without  further  examination  of  matters  of  fsct; 
or  for  some  new  matter  of  fact  disoovere^ 
which  was  not  known  and  could  not  possiblj 
have  been  used  at  the  time  of  the  decree.    But 
if  this  were  a  bill  of  review,  it  would  be  barred 
by  the  analogy  it  bears  to  a  writ  of  error,  whieb 
must  be  prosecuted  within  five  years  from  the 
^rendition  of  the  Judgment.     Whiting  [*I10 
et  al.  V.  Bank  of  the  United  Statee,  18  Peten,  Ifi. 

Nor  is  this  properly  denominated  a  bill  of 
revivor.  When,  in  the  progress  of  a  suit  in 
equity,  the  proceedings  are  suspended  from  the 
want  of  proper  parties,  it  Is  necessary  to  file  a 
bill  of  revivor.  A  supplemental  bill  is  filed  on 
leave,  and  for  matter  happening  after  the  filing 
of  the  bill,  and  is  designea  to  supplv  some  de- 
fect in  the  structure  m  the  original  bill.  But 
this  does  not  appear  to  be  strictly  of  that  char- 
acter. The  complainants  denominate  it  a  bill 
"in  the  nature  of  a  bill  of  revivor  and  surole- 
ment."  It  must  be  treated  as  an  original  oill, 
having  for  its  objects  the  prayers  specifically 
set  forth. 

The  proceedings  on  the  original  bill,  under 
which  the  property  now  claimed  was  sold,  sre 
not  before  this  court  in  their  appellate  character. 
We  cannot  correct  the  errors  which  may  ban 
intervened  in  that  procedure,  nor  set  it  aside  hj 
a  reversal  of  the  decree.  That  case  is  coUaterd 
to  the  issue  now  before  us. 

The  complainants  insist,  that  the  proceeding! 
in  the  origmal  suit,  embracing  the  interlocuto^ 
decree  under  which  the  property  was  sold,  and 
the  consent  decree  of  the  0th  of  May,  1830, 
were  void  for  want  of  jurisdiction  in  the  (Sreuit 
Court.  It  is  not  necessary  now  to  inquire 
whether  the  Circuit  Court  had  power  to  enjoin 
proceedings  under  the  Judgment  in  the  ^te 
Court.  The  injunction  was  issued  at  the  in- 
stance of  Shultz,  and  for  his  benefit,  and  no 
question  of  jurisdiction  was  raised.  But  ta 
there  was  no  allegation  in  the  original  bill  of 
citizenship  of  the  stockholders  of  the  Btak  of 
Georgia,  it  is  supposed  the  proeeedingi  wen 
coram  non  judice. 

When  the  points  on  which  the  opinions  of 
the  judges  of  the  Circuit  Court  were  oppoeed 
were  brouglit  before  the  Supreme  Court,  at 
their  January  Term,  1828.  the  cause  was  dis- 
missed  for  want  of  jurisdiction.  But  after- 
wurJM,  at  the  January  Term,  1830,  of  the  Su- 
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frame  Court,  bj  the  agrpement  of  eounac],  tb  And  ■S^Q  Id  the  caae  of  MeCormlck  ▼.  BvIU- 

ncord  wu  amended  hj  inKrting  the  allegatfon  vaot,  10  Wheat.  199,  in  aDiwer  to  the  argiuneat 

'^bat  the  itockholders  of  the  btutk  were  ciU  that  the  proceedinga  ware  void,  'where  ['ClI 

■ana  of  Oeorgik,"  and  the  causa  waa  re-inatatet  the  juriiiuctioii  of  ttie  court  waa  not  ahown. 

on  the  docket,  and  diamisaed  becauia  the  wholi  the  court  at,j,  the  argument  "proceed*  upcm  mi 

t»i»»  waa  certified,  and  not  the  poiita  on  whjcl  incorrect  view  of  the  character  and  JuriadietloQ 

the  judgea  differed,  M  required  br  tlie  act  o:  of  ttie  Inferior  courta  of   the  United  Statea. 

Oon^aaa.      The  eanaa  waa  aent  down  to  thi  Thaj  at*  all  of  limited  Juriadiotion,  but  tba;  are 

Circuit  Court   bj  a  mandate,  which   directet  not,  on  that  aeeount,  inferior  oonrta,  in  the 

that  court  to  proceed  therein  aocordiug  to  law  technical   imiii    of    thoae    words,   whoaa   Judf- 

Thia  court,  it  is  contended,  have  no  powei  tnenta,  taken  alone,  ar«  to  be  dUregarded.     If 

to  amend  a  record  brought  before  than,  ant  the  jnriadietion  be  not  alleged  in  t£a  prooaad- 

Musequentlf  the  above  entry  waa  void.  inga,  their  judgmenta  and  decreea  are  erraneona. 

There  ia  tMthing  In  the  nature  of  an  appallafa  ai^  may,  upon  a  writ  of  error  or  appeal,  b«  re- 
Jurisdiction,  in'oceeding  according  to  the  com  veraed  for  that  cause.  But  thej  are  not  abao- 
•  11*]   mon  law,  which  forbids  the  'n-antlnj  luta  nullitiea. 

of  amendmenta.    And  the  thirty -aecond  lectioi  ^om  these  authorities.  It  la  clear  that  the 

of  the  Judiciary  Act  of  ITBO,  ulowing  amend  proceedinga  in  the  original  case  are  not  void  for 

meats,  is  sufficiently  comprehensiTe  to  embraci  want    of    an   allegation    of    dtizeuahip  of   the 

eauae*  of  appellate,  as  well  as  original  jurfidic     stockholdera  of  the  bank.    They  ware ~" 

tion.      1    GaJlis.    C.    C.    Z2.      But    it   has    beet  and,  had                  ■         .  > 

the  practice  of  this  court,  where  amendmenti  been  revt 

are  neceaaary,  to  remand  the  cauae  to  the  Cir  decree,  by  an  appeal  or  a  bill  of  rsTiew.    But 

suit  Court  for  that  purpose.     The  only  eicep-  the  mandate  of  tnia  court  which  oontained  the 

tion  to  this  rule  has  been,  where  the  counsel  on  amendment,  aa  to  the  citizenship  of  the  atook- 

both    sidea    have    agreed    to    the    amendment  holders  of  the  bank,  agreed  to  by  the  eounsel. 

This  has  been  often  done,  and  it  b&s  not  beer  waa  filed  ou  the  0th  of  May,  1830,  In  the  Clr- 

Bupposed  that  there  waa  any  want  of  power  in  cuit  Court,  and  It  necessarily  became  a  part'ol 

the  court  to  permit  it.     The  objection  is,  that  the  record  of  that  court,    "nils  waa  before  the 

consent  cannot  give  jurisdiction.     This  ia  ad'  final  decree  waa  entered,  and  it  removed   the 

mitted;  but  the  objection  has  no  application  U  objection  to  the  Jurisdiction  of  tbe  court.  After 

the  case.    Over  the  subject  matter  of  the  suit  this,  the  decree  could  not  have  been  rarersad 

and  of  the  parties,  the  court  bad  jurisdiction;  for  tbe  want  of  jurisdiction.      In  tbe  ease  of 

and  the  amendment  corrected  an  inadvertence.  Braditreet  v.  Thomas,  12  Peters,  H,  the  court 

by  stating  the  fact  of  citiEenship  truly.  held    thst    an    averment    of    eitisenshin    tn    a 

When  a  cauae  ia  brought  before  this  court  on  joinder  in  demurrer,  not  being  objected  to  at 

a  division  of  opinion  by  the  judges  of  the  Cir-  the  time,  waa  sufficient  to  give  jurisdiction, 

cuit  Court,  the  pointa  certiBed  only  ace  before  The  sale  of  the  bridge  ia  alleged  to  be  void, 

us.    Tbe  cause  sbould  remain  on  the  docket  ol  aa  it  waa  made  without  the  consent  of  John 

the  Circuit  Court,  and  at  their  discretion  may  McKinne,    who    waa    an    equal   partner    with 

be  prosecuted.  Shultz. 

But  if  no  amendment  bad  been  made,  would  The  eoort  ordered  the  bridge  to  be  sold  by 

the  orders  and  decreea  in  tbe  case  by  the  (3rcult  Walker  and  Fitisimmons,  commissioners,  and 

Court  have  been  nullities!  That  they  have  been  that  tlie  partiea  should  execute  powers  of  attor- 

erroneons,  and  liable  to  be  reversed,  ia  admit-  ney  to  the  eommfsaioners  authoridng  the  sale. 


nev  t  „ 

In    Skillern's    Bz're    v.    May's    Ex'ra,    t  All  the  parties  concerned  executed  the  powen 

Qvuch,    207,    a    final    decree    bad    been    pro-  sxcept  McKinne,  and  his  refusal  or  neglect  to 

Bounced,  and  by  writ  of  error  removed  to  the  io  so  prevented  the  sale.     Bnt  afterwards  the 

Supreme  Court,  who  reversed  tbe  decree,  and  raurt,  with  the  assent  of  the  eomplainanta,  or- 

after  tbe  cauae  waa  sent  back  to  the  Circuit  lered  tbe  bridge  to  be  aold  for  a  sum  not  teat 

Court,   it    was   discovered   to   be   a   cause   not  than  fifty  thousand  dollara,  by  the  same  com- 

within    the    Jurisdiction    of   the    court;    but    a  missionere,  who  were  authorised  to  take  poasea- 

Jnestion  arose  whether  in  that  court  it  could  be  ]ion  of  tbe  bridge  ukl  receive  tbe  tolls  until  tbe 

iamisBcd  for  want  of  jurisdiction,  after  the  Su-  lale  waa  made, 

preme  Court  bad  acted  thereon.     The  opinion  McKinne    does    not    complain    of    this    aale, 

of  the  Judges  being  opposed  on  that  question,  it  ind  Shulti  consented  to  it.     It  was  manlfeat 

waa  certified  to  the  Supreme  Court  for  their  dc-  from   tbe   embarraaament  of  the  Bridge  Com- 

eision.    And  this  court  held,  "that  the  CSreuit  pany  that   the  bridge   must  be  sold,  and  the 

Court  was  bound  to  carry  the  decree  into  exe-  lature   of   the   property    seemed   to   require   a 

•ution,  although  the  jurisdiction  of  that  court  ,peedy  sale.    All  objection  to  that  sale,  bj  the 

be  not  alleged  in  the  pleadings,"  jsrtlM   on  the  record,  must  be  considered  M 

The  judgmenU  of  interior  courts,  twshnically  j^^j^^  been  waived  by  tbe  eonaent  decree  in 

BO  called,  are  diaregarded.-unleas  thwr  jwisdic-  MayTigSO.     -That  decree  "ratified  and  [••1» 

tion  IS  shown.    But  Uus  Is  not  the  ^aracter  of  ^^^^..    t,,,    previous    sale    of    the    bridge, 

the  circuit  courta   of  the   United  Btat«L      In  ^    counsel  who  consented  to  that  decrt* 

Kempea  Lessee  v.  Kennedy,  6  Cranch,  185,  thia .    .  .,     __..„  „.„^  „„  ,1,.  „„„_t  1. 

court  say:     "The  courts  of  the  United  States  -epresented  the  partie.  named  on  tbe  record  U 

ve  all  of  limited  jurisdiction,  and  their  pro-  '«»  =ontrover^       A  decree  thu.  "wnted  to 

eeedings  are  erroneoua  if  the  jurisdiction  be  not  ">d  sanctioned  by  the  court  must  stand,  free 

■hown  upon  them.    JudgmenU  rendered  in  such  rom  all  technical  objections. 

aua  may  certainly  be  reversed,  but  this  court  But  it  is  urged,  that  the  oensent  of  Sbnlti  to 

b  not  prepared  to  say  that  they  are  abaolnte  ,he  flnal  deeree  did  not  bind  his  erediton,  to 

■ttUitiM,  which  may  be  totally  dlaregaMed.'  irbom  he  had  aadpad  tba  bri^  and  Us  ath« 

la  li.  «d.  Ml* 
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Mopertj  under  the  insolvent  act  of  South  Caro- 
lina. 

That  aasignment  was  made  on  the  13th  of 
October,  1828.  The  bridge  was  sold  by  the 
oommiisioners,  under  the  interlocutory  decree 
of  the  court,  in  1822;  and  the  proceeds  were 
held  by  the  bank,  subject  to  the  order  of  the 
court.  There  was  no  abatement  of  the  suit  by 
the  assignment  of  Shultz.  The  insolvent  laws 
of  Soutn  Carolina  had  no  extraterritorial  op- 
eration. They  can  onljr  act  upon  the  persons 
and  the  property  within  the  State.  The  as- 
dflnment  did  not  affect  property  in  Georgia, 
which  was  in  the  custody  of  the  law — prop- 
erty which  had  been  sold,  with  the  express 
consent  of  Shult^  under  the  authoritv  of  a 
court  of  diancery;  and  the  proceeds  of  which 
were  kept  subject  to  the  distribution  of  the 
court. 

The  trustee  of  Shultz  took  no  step  to  con- 
nect himself  with  the  proceedings  in  the  Cir- 
cuit Court,  although  two  years  elapsed  after 
the  assignment,  before  the  final  decree  was  en- 
tered. For  about  seventeen  years,  he  seems  to 
have  been  passive  in  this  matter,  and  until  the 
present  bill  was  filed.  After  so  great  a  lapse 
of  time,  without  excuse,  he  cannot  be  heard 
to  object  to  a  decree  which  was  entered  by 
consent.  The  power  of  attorney  given  by 
Shultz  to  the  commissioners,  which  authorized 
them  to  sell  the  bridge,  for  the  purposes  speci- 
fied, was  conclusive  upon  him,  and  all  claim- 
ing under  him.  And  the  decree  which  was 
af^eed  to  by  his  counsel  followed  as  a  neces- 
sary consequence  of  the  sale. 

It  does  not  appear  that  the  holders  of  bridge 
bills  had  a  specific  lien  iipon  the  bridge.  They 
were  creditors  of  the  bridge  Company,  and 
could  claim  the  rights  of  creditors  against  a 
fraudulent  conveyance  of  the  bridge  and  of  its 
proceeds.  But  such  a  claim  must  be  duly  as- 
serted and  diligently  prosecuted.  A  failure  in 
this  respect  for  fifteen  years  might  well  be  con- 
strued into  an  acquiescence  fatal  to  the  claim. 
We  cannot  now,  under  the  circumstances 
stated,  look  into  the  decree  to  ascertain 
whether,  in  the  distribution  of  the  proceeds  of 
the  sale  of  the  bridge  and  of  the  other  prop- 
erty, the  court  may  not  have  mistaken  the 
rights  of  some  of  the  creditors  of  Shultz. 

The  objection,  that  the  mortgage  to  the 
614*1  bank  under  a  statute  *of  Georgia  was 
void,  is  not  open  for  examination.  If  anything 
was  settled  by  the  decree,  it  was  the  validity 
ot  that  instrument.  And  this  remark  applies 
1SS# 


to  several  of  the  other  objectiona  made  by  ths 
complainants.  McKinne  was  a  party  on  th« 
record,  and  through  his  counsel  assented  to  tha 
final  decree;  but  the  counsel  of  Shultz  now 
object  to  its  validity,  because  McKinne  did  not 
assent  to  the  sale  of  the  bridge.  And  this  ob- 
jection is,  for  the  first  time,  made  in  the  bill 
before  us.    And  it  is  not  made  by  McKinne. 

Within  five  years  after  the  decree  was  en- 
tered, he  might  have  reversed  it,  if  erroneous, 
by  an  appefu  or  a  bill  of  review.  And  thtt 
time  havmg  long  since  elapsed,  the  decree 
must  stand  as  concluding  the  rights  of  parties 
and  privies,  unless  it  shall  be  held  to  be  Toid. 
It  cannot  be  so  held,  as  we  have  shown,  on  the 
reasons  assigned  in  the  bilL  Fraud  in  the  ob- 
tainment  of  the  final  decree  is  not  alleged  is 
the  bill.  If  this  were  stated  and  proved,  it 
would  authorize  the  court  to  set  aside  the  de- 
cree. But  even  this  would  not  affect  the  tali 
of  the  property,  unless  the  purchasers  should 
be,  in  some  degree,  connected  with  the  fraud. 

The  final  decree  in  the  case,  which  co?ered 
and  adjusted  the  whole  subject  of  controveri^ 
before  the  court,  was  not  only  assented  to  by 
the  counsel,  but  it  was  drawn  up  and  agreed  to 
by  them.  The  court  adopted  it  as  their  own 
decree,  and  entered  it  upon  their  record.  It 
confirmed  the  sale  of  the  bridge,  and  msde  i 
distribution  of  the  proceeds.  The  bill  waa 
dismissed  as  to  certain  matters  where  relief 
was  not  given.  The  proceedings  were  not 
void  for  want  of  jurisdiction  in  the  court 
Nothing  was  left  for  its  future  action.  The 
whole  controversy  was  terminated.  And  here 
the  matter  rested  for  fifteen  years,  until  the  bill 
before  us  was  filed.  It  asks  the  court  to  set 
aside  the  decree,  and  re -investigate  the  whole 
matter  of  the  former  suit.  No  fraud  is  alleged 
against  the  decree.  The  want  of  jurisdiction 
in  the  court,  as  urged,  is  not  sustained.  Erron 
in  the  procedure  cannot  now  be  examined. 

The  decree  of  the  Circuit  Court  is  therefore 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  trsa- 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Geoigit, 
and  was  argued  by  counsel;  on  considerstioa 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  smd  the 
same  is  hereby  affirmed*  with  costs. 

Howard  I. 
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Plinj  Catler,  Appellaiit,  t.  William  ▲.  Rae. 
(7  Howaid,  720-788.) 

My  attention  was  called  earlr  in  thii  term  of 
the  court,  bj  a  letter  from  F.  G.  Loring,  Es- 
quire, Goimselor  at  Law  in  Boston,  to  the  dec- 
laration in  the  first  sentence  of  mj  opinion  in 
the  above  case,  "that  this  court  has  decided 
an  important  constitutional  question  of  ad- 
miralty jurisdiction  without  either  oral  or 
printed  argument." 

Mr.  Loring's  letter  was  the  first  intimation  I 
had  that  an  argument  upon  the  jurisdiction 
had  been  filed  by  him,  upon  the  part  of  the 
libelant  and  appellee  in  the  cause. 

Subsequently,  my  attention  was  called  to  Mr. 
Loring's  argument  by  my  brother  Nelson,  and 
afterwards  it  was  made  the  subject  of  remark 
in  one  of  the  court's  conferences,  by  the  Chief 
Justice. 

It  is  due  to  myself,  to  Mr.  Loring  as  counsel 
in  the  cause,  to  the  court,  and  paHicularly  to 
the  Chief  Justice,  who  delivered  the  court's 
opinion,  that  I  should  say  that  an  argument 
upon  the  constitutional  jurisdiction  was  filed 
by  Mr.  Loring.  The  history  of  the  cause  in 
the  Supreme  Court  was  as  I  shall  here  state. 

The  case  was  filed  and  docketed,  January 
8th,  1847.  On  the  16th  of  February,  Mr.  Loring 
and  Mr.  Fletcher  filed  their  arguments  upon 
the  merits,  and  an  order  was  made  to  submit 
the  cause  upon  them.  So  the  case  stood  until 
the  last  term  of  the  court.  In  1848,  January 
24th,  the  case  was  again  submitted  upon  printed 
arguments  by  the  same  counsel.  In  neither 
was  the  constitutional  question  of  Jurisdiction 
touched,  te  the  17th  of  February,  the  court 
passed  the  following  order,  I  believe  upon  the 
ingestion  of  the  Chief  Justice:  'Un  the 
printed  arguments  filed  in  this  case,  the  ques- 
tion of  jurisdiction  raised  by  the  fourth  point 
stated  in  the  record  has  not  been  noticed.  The 
616*]  *court  desire  that  point  to  be  argued  by 
counsel,  either  by  printed  argument  or  orally 
at  the  bar,  as  counsel  ma^  prefer."  Under  this 
order,  Mr.  Loring  filed  his  argument  upon  the 
Jurisdiction.  Afterwards,  on  the  22d  of  De- 
cember, 1848,  the  following  letter  from  B.  R. 
Curtis,  Esquire,  to  David  H.  Hall,  Esquire, 
of  Washington  city,  was  read  to  the  court  by 
the  latter,  and  was  filed  with  the  other  papers 
in   the   cause: 

"Boston,  December  SOth,  1848. 

"Dear  Sir,— In  the  case  of  Rae  and  Cutler 
in  the  Supreme  Court,  respecting  which  "Mr, 
Fletcher  has  heretofore  corresponded  with  you, 
I  have  to  request  that  you  would  make  known 
to  the  court,  that  the  appellant  has  instructed 
his  counsel  not  to  insist  upon  the  objection  to 
the  jurisdiction  which  appears  on  the  record; 
and  that  for  this  cause  the  counsel  present  no 
argument  in  support  of  the  exception.  The 
parties  in  interest  are  iht  undervmters,  and 
It  li.  ed. 


they  feel  desirous  that  the  eomrti  of  tha  nBit64 
States  sitting  in  admiralty  should  retain  Jvuris-  ' 
diction  in  cases  of  general  average. 

"If  the  court  should  proceed  to  the  merits 
will  you  allow  me  to  ask  you  to  refer  them  t6 
a  case  not  cited  in  the  argument,  of  which  no- 
tice has  been  given  to  Mr.  Loring,  the  counsel 
for  the  appellee — ^Biareh  v.  Robertson,  4  Wheat. 
360.  You  will  of  oourse  make  the  proper 
charge  for  these  services,  and  I  will  see  yon  are 
paid.  Your  obedient  servant, 

"B.  R.  Curtis. 
"David  BL  Hall,  Esquire,  Washington." 

On  the  28th  of  the  month,  the  cause  was  sub- 
mitted on  further  argument  by  Bitr.  Loring, 
without  argument  upon  the  jurisdiction  from 
the  opposing  counsel,  and  on  the  2d  of  Msjrch, 
the  juagment  below  was  reversed  for  want  of 
jurisdiction.  See  7  Howard,  729.  Without 
any  fault  upon  the  part  of  our  Clerk,  William 
Thomas  Carroll,  Esquire,  whose  care  it  is  to 
distribute  briefs  and  arguments  to  the  Judges, 
I  did  not  receive  Mr.  I^ring's  argument  upon 
the  jurisdiction.  I  aided  in  the  court's  consulta- 
tions upon  the  case,  without  knowing  that  sueh 
an  argument  had  been  filed  I  gave  an  oral  dis- 
sent from  the  Judgment  of  this  court  dismissing 
the  cause  for  want  of  jurisdiction,  under  that 
impression.  The  dissent  was  afterwards  ex- 
tended, as  it  appears  in  the  report  of  the  case^ 
in  the  full  belief  that  the  counsel  in  the  canst 
had  disregarded  the  order  of  the  court,  and  that 
the  court  in  deciding  the  case  had  yielded  the 
point  required  by  its  order.  I  was  misled  bv  the 
letter  from  *I^fr.  Curtis.  I  am  pleased  [*617 
that  it  was  otherwise.  My  duty  growing  out 
of  it  is  the  statement  I  have  made.  I  also  think 
it  due  to  Mr.  Loring,  and  to  the  court,  to  re- 
quest the  Hon.  Benjamin  C.  Howard,  the  Re- 
porter of  the  court,  to  print  with  this  communi- 
cation the  argument  made  by  Mr.  Loring  upon 
the  Jurisdiction  of  the  court. 

In  respect  to  causes  involving  constitutional 
questions  being  submitted  to  the  eourt  upon 
printed  arguments,  my  impression  has  been 
that  sueh  eases  were  not  within  the  rule.  It 
has  not  with  the  Judges  been  mine  alone.  It 
has,  however,  been  done  twice.  The  cases  havia 
been  brought  to  my  notice  by  the  Chief  Jus- 
tice. Once  in  the  ease  of  Bronson  T.  Kbide  et 
al.  1  Howard,  811,  upon  a  written  submis- 
sion with  the  consent  of  the  eourt,  and  agaia 
at  this  term  without  opposition  by  any  member 
of  it,  in  the  case  of  Nathan  ▼.  The  State  of 
Louisiana. 

I  shall  hereafter  consider  it  to  be  the  under- 
standing of  the  majority  of  the  oonrt,  that  tiia 
rule  permitting  cases  to  be  submitted  on  [nrintad 
arguments  comprehends  the  submission  of  sudi 
as  involve  constitutional  questions. 

James  M.  Wayne, 
Associate  Justios  Supreme  Oourt  U.  S.    • 

December  Term,  1848. 
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Argument  for  the  Libelant  upon  the  Question 

of  Jurisdiction. 

The  ease  presented  is  a  claim  hj  the  owners 
of  a  ship  against  an  owner  of  the  carso,  to  re- 
eover  contribution  for  an  injury  voluntarily 
done  to  the  ship  on  the  high  seas,  for  the  com- 
mon benefit,  by  which  the  property,  from  the 
owner  of  which  eontribution  is  sought,  was 
preaerred  from  destruction  by  an  impending 
periL 

Whether  the  facts  in  evidence  make  such  a 
ease  as  entitles  the  owner  of  the  ship  to  a  con- 
tribution has  been  previously  discussed,  in 
order  to  present  the  question  of  jurisdiction 
that  must  be  assumed. 

The  question  now  to  be  considered  is, 
whether  such  a  claim  is  within  the  jurisdiction 
of  the  district  courts  of  the  United  States,  sit- 
ting in  admiralty,  or,  in  other  words,  is  a 
proper  matter  for  admiralty  and  maritime  ju- 
risdiction. The  late  decisions  of  this  tribunal 
upon  the  subject  of  jurisdiction  limit  the  range 
of  discussion,  forasmuch  as  it  must  now  be  con- 
sidered as  settled  that  the  admiralty  jurisdic- 
tion of  the  courts  of  the  United  States,  both  as 
to  contracts  and  torts,  is  more  extensive  than 
•18*]  *that  exercised  by  the  £Bgh  Court  of 
Admiraltv  of  England  at  the  time  of  the  forma- 
tion of  the  Constitution,  and  that,  in  cases  of 
eontraets,  it  embraces  those  "concerning  the 
navigation  and  trade  of  the  country  upon  the 
his^  seas  and  tide  waters,  with  foreign  coun- 
triesy  and  among  the  several  States/'  New 
Jersey  Steam  Nav.  Co.  ▼.  Merchants'  Bank,  0 
Howard,  892;  Waring  ▼.  Clark,  5  Howard,  431; 
Peyroux  ▼.  Howard,  7  Peters,  824. 

The  present  inquiry  is,  therefore,  limited 
to  the  question,  whether  general  average,  or 
the  right  to  claim  contribution  for  sacrifices, 
kases,  and  expenses  voluntarily  incurred  or 
•nlfered  in  the  course  of  a  voyage,  for  the  com- 
mon benefit,  is,  or  depends  upon,  a  contract 
eonceming  the  navigation  ana  trade  of  the 
country. 

This  definition  seems  to  assume  the  question. 
But  it  is  impossible  to  define  general  average  as 
a  matter  or  incident  pertaining  to  anything  but 
a  marine  voyage.  The  principle  on  which  it 
is  founded  is,  at  least  by  the  common  law,  ex- 
dusively  limited  to  maritime  cases,  and  no 
case  can  be  found  in  which  it  has  ever  been  ap- 
plied to  facts  happening  on  land  unconnected 
with  a  ship,  its  cargo,  or  freight. 

Parallel  cases  mav  occur  on  land;  as,  for  in- 
stance, where  a  building  has  been  blown  up  or 

'led  down  to  prevent  the  spread  of  a  con- 
ttion;  but  tnere  is  no  case  to  be  found  in 
1  it  has  been  held  that  the  owner  of  the 
building  had  a  claim  for  contribution  for  his 
loss  upon  the  owners  of  the  adjacent  buildings 
whose  property  was  preserved  bv  the  sacrifice 
of  his,  and  there  is  no  authority  to  be  found  on 
which  such  a  claim  should  be  rested. 

The  case  of  Welles  v.  Boston  Ins.  Co.  6 
Pick.  182,  does  not  make  an  exception,  be- 
cause there  the  action  was  upon  a  policv  of  in- 
surance, brought  to  recover  tne  value  of  an  ar- 
ticle purchased,  by  the  advice  of  the  defend- 
ants, for  the  purpose  of  preserving  the  proper- 
ty; and  because  the  defendants  were  willine  to 
pay  a  proportion,  and  actually  paid  it  into 
oourt.  The  Question  of  oontrilmtion  was  not, 
ikenfart,  rmifed,  discuMedt  or  dadded;  lad^ 
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in  fact,  the  court  intimated  a  doubt  whether 
the  defendants  were  liable  at  all  in  law,  sayini;, 
"for  a  proportion  of  the  sacrifice  the  defend- 
ants are  equitably,  if  not  legally,  entitled  to  re- 
cover," a  sum  exceeding  which  proportion  the 
defendants  had  paid  into  court  as  above 
stated. 

The  books  in  which  the  subject  is  discussed 
ha/e  been  searched  in  vain  to  find  a  definition 
of  general  average  or  contribution,  in  which  it 
is  not  exclusively  confined  to  maritime  cases. 
In  those  which  treat  of  shipping  and  insur- 
ance, where  Hhis  subject  is  necessarily  [*6lt 
discussed,  this,  it  may  be  said,  must  be  ex- 
pected, and  therefore  they  furnish  no  weight  of 
authority;  but  the  same  definition  is  to  be 
found  in  the  books  which  profess  to  treat  of  the 
law  at  large,  and  in  decisions  of  common  law 
courts. 

8  Kent's  Commentaries,  p.  232:     "The  doc- 
trine of  general  average  grows  out  of  the  inci- 
dents of  a  mercantile  voyage,  and  the  duties 
which  it  creates  apply  equally  to  the  owner  of 
the  ship  and  of  the  cargo.    General,  gross,  or 
extraordinary  average,  means  a   contribution, 
made  by  all  the  parties  concerned,  towards  t 
loss  sustained  by  some  of  the  parties  in  inter- 
est, for  the  benefit  of  all ;  and  it  is  called  gener- 
al or  gross  average,  because  it  falls  upon  the 
gross  amount  of  ship,  cargo,  and  frei<^ht.'' 

Simonds  v.  White,  2  Bam.  A  Cress.  808: 
"The  obligation  to  contribute  depends  not  so 
much  upon  the  terms  of  any  particular  instru- 
ment as  upon  a  general  rule  of  maritime  law." 

Scai  V.  Tobin,  3  Bam.  A  Adolph.  523:  "The 
question  of  liability  here  (general  average)  de- 
pends entirely  on  the  maritime  law." 

Citations  to  the  same  effect  might  be  multi- 
plied ad  infinitum. 

The  doctrine  of  general  average,  growing  out 
of  the  incidents  of  a  mercantile  voyage,  and  re- 
latinff  exclusively  to  ship,  car^o,  and  freight, 
and  depending  upon  the  maritime  law,  neces- 
sarily from  its  very  definition  pertains  to  the 
trade  and  navigation  of  the  country  upon  the 
high  seas  and  tide  waters,  and  therefore  falls 
within  the  admiralty  juris(Uction,  as  established 
by  this  court  in  its  most  recent,  as  well  as  in 
many  previous  decisions. 

General  averace  is  sometimes  considered  u 
arising  out  of  uie  contract  of  affreightment; 
that  is,  that  there  is  a  contract  implied  by  la? 
between  the  owners  of  the  ship  and  the  owners 
of  the  cargo,  by  which  it  is  agreed,  that,  in  case 
it  should  be  necessary  for  the  common  benefit 
that  any  sacrifice  be  made  of  the  vej«se)  or 
carffo,  the  owners  of  what  is  preserved  thcreb? 
shall  contribute  to  make  good  tnat  leas.  Potbier, 
Maritime  Contracts,  Part  1,  sec  3,  art.  90; 
"Finally,  the  freighter  contracts  the  obligation 
of  contributing  to  the  common  average."  And 
Part  2,  sec.  1:  The  merchant  who  ladei 
goods  by  the  contract  of  charter-party  (or  af- 
freightment), promises  the  master  by  the  coo- 
tract  to  contribute  to  the  common  averagi 
which  may  take  place  during  the  voya^;  and, 
vice  versa,  the  master  virtually  promises  the 
merchant  shipper,  in  case  his  property  suffer 
an^  average  losses  for  the  good  of  all,  to  cius« 
*him  to  receive  an  indemnity  by  con-  [*620 
tribution  of  the  owners  of  the  ship  and  other 
merchants.  The  subject  of  this  contribution  is, 
therefore,  dependent  on  tlia  contract  of  charter- 
Howard  8. 
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{Mirty  and  ought  to  be  considered  n«it  to  this 
contract.  Average  in  marine  lan^age  signifies 
the  loss  and  dunage  suffered  in  the  course 
of  navigation.  Common  average  is  that  suffered 
for  the  common  safety,  and  alone  admits  of 
contribution." 

If  the  doctrine  of  general  average  is  to  be 
considered  as  ffrowing  out  of  the  contract  of  af- 
freightment, H  is  a  part  of  the  contract,  and 
therefore,  bj  the  decision  in  0  Howard  falls 
within  the  jurisdiction  of  the  District  Court, 
it  being  expressly  decided  in  that  case  that 
die  contract  of  affreightment  is  within  the  Ju- 
risdiction. 

And  while  referring  to  that  case,  in  which  it 
was  conceded  by  counsel,  that  the  Admiralty 
Court  of  England  would  not  exercise  jurisdic- 
tion over  a  contract  of  charter-party  or  af- 
freightment, and  u^n  which  assumed  fact  the 
division  of  opinion  m  the  court  seemed  to  arise, 
it  may  be  remarked  that  the  concession  was  un- 
necessary, and  not  correct  in  point  of  fact. 
There  is  a  case  in  the  first  volume  of  Haffsard's 
Reports,  p.  226  (The  Elizabeth),  in  which  the 
junsdiction  was  exercised,  and  sustained  by 
Lord  Stowell,  in  a  suit  on  a  charter-party  for 
the  charter  money.  The  suit  was  originally 
brought  in  a  vice-admiralty  court.  A  protest 
was  made  to  the  jurisdiction,  which  was  over- 
ruled, and  an  appeal  taken  to  the  High  Court 
of  Admiralty.  The  appeal  not  being  pros- 
ecuted, the  defendants  moved  to  have  it  pro- 
nounced deserted  and  for  costs,  which  was 
granted. 

The  question  of  iurisdiction,  it  is  tme,  was 
not  argued  in  the  higher  oourt,  but  the  judg- 
ment of  the  lower  coiurt  was  not  reversed,  as  it 
must  have  been  if  the  court  had  no  juris^ction 
over  the  su^ect  matter.  See,  also,  the  case  of 
The  Fly,  2  Browne's  CSvil  and  Adm.  Law.  639, 
which  was  a  suit  brought  in  the  admiralty  on  a 
charter-party  for  damages,  which  was  enter- 
tained, and  relief  granted. 

These  cases  fully  sustain  the  proposition  of 
Dr.  Browne,  that  the  Court  of  Admiralty  could 
not  refuse  to  entertain  jurisdiction  over  a  char- 
ter-party unless  prohibited,  and  demolish  the 
argument  against  the  jurisdiction  of  the  Dis- 
trict Court  over  contracts  of  affreightment, 
which  depends  entirely  on  the  assumed  fact  that 
they  were  not  subjects  of  admiralty  jurisdiction 
in  England. 

If,  however,  the  claim  for  general  average  is 
to  be  considered  as  a  quasi  contract,  created  bv 
implication  of  law  at  the  time  when  the  vol- 
untary loss  or  sacrifice  is  incurred,  then,  when- 
ever that  happens  upon  the  high  seas,  the  local- 
621*]  ity  IS  maritime,  the  ^service  is  mari- 
time, and  all  the  elements  exist  necessary  to 
bring  the  case  within  admiralty  jurisdiction. 

Indeed,  it  would  be  difficult  to  conceive  of 
a  service  more  purely  and  exclusively  mari- 
time than  a  jettison  for  the  common  safety 
upon  the  high  seas,  and  the  rights  and  duties 
growing  out  of  it  necessarily  follow  the  prin- 
ciple. 

Salvage  is  a  subject  of  admiralty  jurisdiction 
in  England  as  well  as  in  this  country,  and  the 
furisdiction  has  never  been  questioned;  but  it 
la  extremely  difficult  to  see  any  respect  in  which 
salvage  differs  from  general  average,  so  that  one 
should  be  without  and  the  other  within  the  Ju- 
risdiction. 
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The  service  in  both  sMet  la  naiHIme,  andtlis 
object  in  both  is  to  save  property.  If  to  tow  a 
deserted  vessel  into  port,  or  to  take  cargo  out 
of  her,  or  to  render  assistance  to  a  vessel  on 
shore  in  distress,  ars  maritime  services,  it  is 
difficult  to  see  why  the  claim  for  contribution 
of  an  owner  whose  cargo  is  jettisoned  for  the 
common  safety,  or  of  a  vessel  the  masts  of 
which  are  cut  away,  or  which  is  vountarily  run 
on  shore  for  the  purpose  of  saving  life,  vessel, 
and  cargo,  does  not  equally  depend  upon  a 
maritime  service,  and  should  not  be  a  subject 
of  the  same  jurisdiction. 

Indeed,  there  is  no  distinction  made  between 
them  in  the  books;  thev  are  usually  considered 
together,  in  the  same  chapter,  as  ''Salvage  and 
General  Average,"  and  are  often  spoken  of  to- 
gether as  the  "quasi  contracts  of  salvage  and 
general  average." 

The  jurisdiction  of  the  admiralty  over  this 
subject  may  be  put  upon  the  ground  of  the 
lien  which  exists  on  the  part  of  the  owner 
of  the  thing  sacrificed  upon  the  things  pre- 
served. 

The  existence  of  this  lien  in  rem  is  universal- 
ly admitted. 

1  Emerigon  des  Ass.  p.  051,  eh.  12,  see.  4S: 
"L'action  en  contribution  est  reele  de  la 
nature." 

Casaregis,  Disc.  46,  n.  84:  "Actio  ad  peten- 
dam  contributionem  est  in  rem  scripta." 

Ordonnances  de  la  Marine,  liv.  8,  tit.  8,  see. 
21:  "Si  aucuns  des  contribuables  refusent  de 
payer  leurs  parts,  le  maltre  pourra,  pour  surety 
de  la  contrioution  retenir,  m6me  faire  vendre 
par  autorit4  de  justice,  des  marchandises, 
jusqu'ft  concurrence  de  leur  portion." 

Iaws  of  Oleron,  art.  9:  "When  the  vessel 
arrives,  the  merchants  should  pay  their  pro- 
portions (of  the  contribution),  or  the  master 
may  sell  or  pawn  the  goods,  and  use  the  money 
so  raised  to  pay  the  same  before  the  cargo  is 
unladen." 

Its  existence  is  also  recognized  in  the  eourts 
of  common  law  here,  and  in  England.  8im- 
monds  v.  White,  8  Bam.  A  Cress.  *806;  [*611 
Strong  V.  New  York  Fire  Insurance  Co.  11 
Johns.  823;  United  States  v.  Wilder,  8  Sumner, 
308;  Scai  v.  Tobin,  8  Bam.  A  Adolph.  628; 
Chamberlain  v.  Reed,  18  Maine,  887;  American 
Ins.  Co.  V.  Coster,  8  Paige,  828;  Cole  v.  Bartlett, 
4  Miller,  189. 

The  existence  of  a  maritime  lien  in  rem  has 
been  held  to  be  a  sufficient  ground  for  asserting 
admiralty  jurisdiction,  because  no  other  oourt 
can  enforce  it. 

Menetone  v.  Gibbons,  8  Term.  Rep.  209,  Per 
Lord  Kenyont  "It  would  be  hi^y  incon- 
venient if  the  admiralty  had  not  jurisdiction, 
because  that  court  proceeds  in  rem,  whereas  tba 
courts  of  common  law  can  only  proceed  against 
the  parties." 

Per  Ashurst.  "One  strong  reason  for  sup* 
porting  the  admiralty  jurisdiction  is,  that  In 
these  cases  that  court  prooeeds  in  rem;  whereat 
we  can  give  no  such  relief." 

The  reasons  on  which  this  doctrine  is  found- 
ed are  stated  in  the  case  of  The  Spartan, 
Ware's  Reports,  164:  "There  is  another  in- 
gredient in  this  case  which  I  hold  to  be  eon- 
elusive  in  favor  of  the  jurisdiction.  If  there  la 
here  an  implied  hypothecation  raised  by  tba 
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law,  it  can  be  enforced  bj  no  other  than  an  ad- 
miralty court. 

*1t  IS  a  right  adhering  to  the  thing,  a  jus  in 
re  which  is  to  be  made  available  against  the 
thing  in  specie.  The  course  of  the  common 
law  allows  of  no  process  upon  the  hypotheca- 
tion by  which  the  subject  itself  is  directly 
reached,  and  a  satisfaction  for  this  right  ex- 
tracted from  it.  If  a  court  of  admiralty  cannot 
entertain  jurisdiction  of  the  case,  then  the  law 
has  given  the  right,  it  has  provided  the  securi- 
ty, but  has  refused  the  only  means  by  which 
it  can  be  rendered  with  certainty  available.  It 
holds  out  Uie  right,  and  holds  back  the  remedy. 
Where  the  law  raises  a  lien  for  maritime 
service,  I  hold  that  this  court  has  the  power  to 
carry  it  into  effect." 

Also  by  Judge  Story,  in  United  States  y. 
Wilder,  8  Sumner,  311:  'It  is  a  case  of  gen- 
eral average,  where,  as  in  case  of  salvage,  the 
right  of  the  party  arises  from  sacrifices  made 
for  the  common  benefit,  or  labor  and  services 
performed  for  the  common  safety.  Under  such 
circumstances,  the  general  maritime  law  en- 
forces a  contribution  independent  of  any  notion 
of  a  contract,  upon  the  ground  of  justice  and 
equity,  according  to  the  maxim,  qui  sentit  com- 
modum,  sentire  debet  et  onus.  And  it  gives  a 
lien  in  rem  for  the  contribution,  not  as  the 
only  remedy,  but  as  in  many  cases  the  best 
remedy,  and  in  some  cases  the  only  remedy; 
as,  for  example,  where  the  owner  of  the  goods 
is  unknown.  Indeed,  it  may  be  asserted  with 
entire  confidence,  that  in  a  great  variety  of 
62 S*]  cases,  without  such  a  lien,  the  *ship- 
owner  would  be  without  any  adequate  redress, 
and  would  encounter  most  perilous  responsi- 
bility." 

Another  ground  on  which  the  jurisdiction 
may  be  sustained  is,  that  the  subject  matter  is 
within  the  jurisdiction  of  the  High  Court  of 
Admiralty  in  England. 

That  court,  it  is  well  known,  formerly  exer- 
cised jurisdiction  over  all  contracts  and  torts  of 
a  maritime  nature;  and  its  present  limited  ju- 
risdiction is  the  consequence  of  the  encroach- 
ments of  the  common  law  courts. 

Some  subjects,  however,  have  been  left  for 
its  jurisdiction;  the  courts  of  common  law 
havinff  contented  themselves  with  a  concurrent 
jurisdiction,  and  among  these  may  be  classed 
the  one  now  under  consideration. 

That  this  was  originally  within  the  jurisdic- 
tion of  the  maritime  courts  in  England,  and  on 
the  Continent,  cannot  be  questioned. 

It  is  treated  of  in  the  Consulat  del  Mare,  and 
in  all  the  codes  of  maritime  laws  established 
for  the  government  and  direction  of  the  mari- 
time tribunals,  some  of  which  contain  express 
directions  to  the  master  to  appear  before  the 
Court  of  Admiralty  in  such  cases  (Ord.  de  la 
Mar.  liy.  3,  tit.  8,  art.  6) ;  and  is  in  its  nature  so 
purely  of  the  sea,  and  so  exclusive  of  the  land, 
that  it  is  not  properly  within  the  jurisdiction  of 
any  other  tribunal;  and  it  is  not  imtil  within 
very  recent  times  that  courts  of  equity  and 
common  law  have  entertained  jurisdiction  over 
it,  the  first  case  at  common  law  being  in  1801. 

It  is  highly  improbable  that  there  have  not 
been  previous  disputes  and  lawsuits  growing'out 
of  claims  for  contribution;  these  suits  have  not 
been  at  law  or  in  equity,  because  the  decisions 
of  these  oourts  are  reported,  and  there  are  none 
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relating  to  this  subject;  ff  there  have  been  any 
such  suits,  and  it  seems  impossible  that  there 
should  not  have  been,  they  must,  therefore, 
have  been  brought  in  the  Admiralty  Court,  the 
decisions  of  which,  previous  to  1708,  are  not  in 
print. 

There  is  no  case  to  be  found  in  which  a  pro- 
hibition has  been  granted,  or  even  asked,  to 
prevent  the  Court  of  Admiralty  from  entertali- 
mg  a  case  of  this  kind. 

The  negative  testimony  in  favor  of  the  juris- 
diction in  England  is  therefore  very  strong;  ss 
it  appears  that  the  subject  is  properly  a  matter 
of  admiralty  jurisdiction,  and  there  is  no  case, 
and  no  authority,  in  or  by  which  it  has  been 
questioned. 

But  there  is  other  proof  to  sustain  the  juris- 
diction other  than  that  derived  from  the  abeenee 
of  all  denial  or  question  respecting  it. 

In  a  book  published  in  London,  in  1705,  en- 
titled. "A  Treatise  *on  the  Dominion  [^624 
and  Laws  of  the  Seas,"  it  is  asserted,  without 
qualification,  that  the  iurisdiction  of  the  Admir- 
alty Court  extends  to  all  cases  of  gross  adven- 
ti^re,  all  causes  of  jactus,  and  oontribntions 
with  average." 

2  Browne's  Civil  and  Adm.  Law,  122:  'Ti 
a  party  institute  a  suit  in  that  court  on  a  char- 
ter-party for  freight,  in  a  cause  of  average  and 
contribution,  or  to  decide  the  property  of  s 
ship,  and  be  not  prohibited,  I  do  not  see  liow 
the  court  could  refuse  to  entertain  it." 

There  is  no  case  in  which  a  prohibition  haa 
been  granted  where  contribution  was  claimed. 
Weskett  on  Ins.,  135.  Master  may  detain 
goods  (in  case  of  average),  and  juridically  sell. 

The  Copenhagen,  1  Rob.  Adm.  2Si):  In  this 
ease  the  question  whether  there  ought  to  be  a 
contribution  was  considered  by  Sir  W.  Scott, 
without  an  intimation  of  a  doubt  in  respect  to 
the  jurisdiction,  nor  was  it  incidental  to  the 
question  of  prize;  it  was  a  separate  suit  after 
the  vessel  had  been  restored.  The  court  sa? 
expressly:  "This  is  not  merely  or  originally  a 
matter  of  prize;  she  came  in  first  from  dis- 
tress/' etc.  "In  this  case  the  transshipping,  or 
rather  the  unloading,  of  the  goods  seems  to 
have  been  for  the  common  benefit  of  both,  and 
therefore  the  expense  of  it  seems  to  have  tbe 
character  of  a  general  average." 

It  is  therefore,  so  far  as  the  jurisdiction  ia 
concerned,  a  case  in  point.  The  subject  of 
general  average  was  entertained,  and  no  prohi- 
bition granted,  if  any  was  applied  for. 

The  Eleonora  Catharina,  4  Rob.  156:  The 
question  was  entertained  incidentally,  whether 
a  jettison  was  made  for  the  common  benefit. 

The  Gratitudine,  3  Rob.  240:  In  this  caae 
the  power  of  the  master  to  bind  the  ship,  cargo, 
and  freight  by  an  express  hypothecation,  and 
the  rein^y  in  admiralty,  are  fully  sustained. 
The  same  principles  and  reasons  apply  to  the 
implied  hypothecation  created  by  law  in  cases 
of  general  average,  and  it  is  so  considered  aad 
held  by  the  court  and  the  case  referred  to  ia 
illustration. 

By  the  Articles  of  16  February,  1633,  it  was 
declared,  "that  if  suit  shall  be  in  the  Court  of 
Admiralty  for  building,  amending,  saving,  or 
necessary  victualling  the  ship,  against  the  ah^ 
and  not  against  any  party  by  name,  no  prohi- 
bition shidl  be  granted,  though  this  be  dam 
within  the  realm." 

Howmfdib 


im 


It  would  be  no  {[real  straining  of  the  word 
'saving^  to  apply  it  to  those  cases  where  the 
•hip  was  preserved  hy  a  sacrifice  of  the  cargo 
or  a  part  of  it,  and  thereby  to  bring  cases  of 
general  average  within  the  express  terms  of  the 
artides. 

625*]  *See  decisions  in  relation  to  these 
articles:  The  Hope,  3  Rob.  210,  and  The  Tre- 
laconey,  8  Rob.  210,  note. 

3  Salkeld,  28,  "adjudged,  that  where  a  master 
pawns  the  ship  at  sea,  the  admiralty  hath  a 
jurisdiction;  and  that  he  may  pawn  to  relieve 
the  ship  in  extremity,  for  he  being  constituted 
master  of  the  ship  hath  impliedly  a  power  to 
preserve  it  in  cases  of  danger."  This  would 
seem,  from  the  language  used,  to  apply  to  cases 
of  extreme  danger  at  sea,  and  if  so,  must  be 
limited  to  the  hypothecation  created  by  law  in 
cases  of  general  average.  But  if  it  refers  to  the 
general  power  of  the  master  to  pawn  the  ship 
in  foreign  parts,  it  clearly  recognizes  the  prin- 
ciple on  which  this  suit  is  founded;  ana  the 
same  reasons  exist  for  extending  the  admiralty 
jurisdiction  over  the  hypothecations  arising  by 
the  maritime  law  from  the  acts  of  the  master, 
and  those  arising  from  his  express  contracts. 

The  jurisdiction  founded  on  an  implied  hy- 
pothecation is  familiarly  exercised  in  cases 
where  repairs,  etc.,  are  made  on  foreign  vessels, 
or  those  of  another  State.    The  maritime  law 

S'ves  the  lien,  and  courts  of  admiralty,  in  Eng- 
nd,  as  well  as  in  this  country,  enforce  it,  on 
the  ground  of  an  implied  hypothecation;  the 
service  is  not  the  less  maritime  certainly  If  ren- 
dered while  on  the  sea,  and  to  preserve  the  ship 
or  cargo,  and  the  existence  of  the  lien  in  cases 
of  general  average  has  never  been  questioned. 

A  case  is  cited  in  1  MoUoy,  149,  in  which  a 
master  borrowed  money  to  ransom  the  ship, 
and  sued  the  owner  for  it  in  the  admiralty,  m 
relation  to  which  a  prohibition  was  applied  for 
and  refused.  It  seems  difficult  to  distinguish 
that  case  from  the  present  in  point  of  principle. 
See,  also,  cases  of  prohibition  refused  in  Anony- 
mous, Gro.  Eliz.  685;  Radley  v.  Egglesfield,  2 
Saunders,  200. 

The  American  authorities  in  favor  of  the 
jurisdiction  are  numerous  and  direct.  The 
question  has  not  been  previously  before  this 
tribunal,  but  the  prinei^es  upon  which  it  de- 

gends  are  maintained  in  the  cases  of  The  Gen. 
mith,  4  Wheaton,  438;  The  St.  Jago  de  Cuba, 
9  Wheaton,  409;  Peyrouz  ▼.  Howard,  7  Peters, 
829;  Andrews  ▼.  Wall,  8  Howard,  568;  New 
Jersey  Steam  Nav.  Go.  v.  Merchant's  Bank,  0 
Howard,  844. 

In  the  circuit  courts  there  has  been  no  ex- 
press decision  on  the  subject,  but  no  case  has 
Deen  found  where  the  jurisdiction  has  been 
questioned. 

In  De  Lovio  v.  Boit,  2  Gallison,  475,  it  was 
held  that  the  jurisdiction  extended  to  all  mari- 
time contracts,  and  as  to  what  were  such,  "all 
civilians  and  jurists  agree  that  in  this  appella- 
tion are  included,  among  other  things,  dharter- 
626*]  parties,  affreightments,  ^marine  hy- 
pothecations, contracts  for  maritime  service  in 
the  building,  repairing,  supplying,  and  navi- 
gating ships;  contracts  and  quasi  contracts  re- 
specting averages,  contributions,  and  jettisons, 
and  poudes  of  insurance." 

Cues  for  the  adjustment  or  recovery  of  oon- 
tribntlona  art  of  familiar  ooeurrenoa  hi  the  Dis- 
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trict  Court  of  Massachusetts,  and  probably  else- 
where. Shelton  v.  Brig  Mary,  5  Boston  Law 
Reporter,  76;  S.  C.  0  lb.  73;  Sparks  v.  Kitt- 
redge,  9  lb.  319, In  the  Massachusetts  District; 
The  Mutual  Safety  Ins.  Co.  v.  Cargo  of  Ship 
George,  8  Law  Reporter,  361,  in  the  Southern 
District  of  New  York;  S.  C,  N.  Y.  Legal  Ob- 
server for  June,  1848,  p.  260.  Other  cases 
have  been  considered  in  the  Massachusetts  Dis- 
trict Court,  to  the  knowledge  of  counsel,  which 
are  not  in  print. 

American  Ins.  Co.  v.  Coster,  3  Paige,  328  s 
Process  in  the  instance  side  of  the  Admiralty 
Court  is  mentioned  as  the  ordinary  mode  off 
enforcing  a  maritime  lien. 

Dunlap's  Adm.  Practice,  p.  57:  "Gases  of 
general  average  are  legitimate  subjects  of  ad- 
miralty jurisdiction,  being  cases  of  implied 
contracts,  arising  out  of  the  marine  contract  of 
shipment.  The  master  has  a  lien  upon  the 
goods  saved,  to  enforce  the  payment  of  the  law- 
ful contribution.  This  is  tne  maritime  law  of 
Europe  and  of  the  United  States.  The  ad- 
miralty courts  are  the  proper  tribunals  to  en- 
force this  lien,  and  adjust  speedily  the  contri- 
bution." 

If  there  are  any  cases  or  any  books  in  which 
the  jurisdiction  of  the  Court  of  Admiralty  over 
cases  of  general  average  has  been  denied,  they 
have  escaped  my  research. 

As  it  must  be  admitted  that  the  subject  is  in 
its  nature  maritime,  and  a  proper  suoject  for 
the  cognizance  of  a  court  of  general  admiralty 
and  maritime  jurisdiction,  the  only  mode  by 
which  it  could  be  excepted  from  the  admiralty 
jurisdiction  of  the  District  Court  would  be  to 
show  that  the  English  Admiralty  Court  would 
not  entertain  jurisdiction  of  it. 

That  this,  if  proved,  would  not  be  a  sufficient 
argument  has  been  repeatedly  held  by  this 
court;  but  at  least  we  might  ask  from  those 
who  deny  the  jurisdiction  over  general  aver- 
age, one  solitary  decisioji,  or  at  least  a  dictum 
of  some  judge,  or  elementary  writer,  or  com- 
piler, in  support  of  such  denial;  but  where  is 
it  to  be  found  T 

Another  ground  on  which  the  jurisdiction 
might  be  placed,  is  that  of  necessity,  expedi- 
ency, and  convenience. 

The  law  gives  (it  is  universally  admitted)  to 
the  party  entitled  to  contribution  a  lien,  or  jus 
in  rem,  against  the  property  saved  or  benefited 
by  the  SMrifice. 

*It  is  equally  certain  that  this  lien  [*617 
cannot  be  enforced  by  a  court  of  common  law. 
If  it  be  the  owner  of  the  ship  who  is  entitled  to 
a  contribution,  he  may,  having  possession,  re- 
tain the  goods  till  his  claim  is  settled,  and  in 
this  way  compd  a  payment;  but  if  it  be  the 
owner  of  the  cargo  who  is  entitled,  though  he 
has  an  admitted  Uen  upon  the  ship,  cargo,  and 
freight,  he  cannot  enforce  it  in  any  way;  ha 
has  no  remedy  at  common  law  but  a  personal 
suit  against  the  other  owners;  his  lien  is  per- 
fectly valueless,  because  the  common  law  pro- 
vides no  way  of  enforcing  it. 

In  fact  there  is  no  dcasion  to  the  point  that 
an  action  for  contribution  could  be  maintained 
at  common  law  until  the  year  1801.  Birkley  ▼• 
Presgrave,  1  East,  220. 

And  if  the  question  were  not  to  be  consid- 
ered as  settled  by  mere  precedents,  it  mi^i 
well  be  donbted  whether  a  court  of  common 

ISSft 


BurtKMM  OouBr  va  cxb  Uxim  drAcw. 


I»w  hkil  Jiiiiwliction  OTtr  the  subjoet  of  general  I     On  tbe  other  hand,  the  Oant  of  Adalnltj 

average   any    more   tban    it    has   over   salvage,  hae  all  the  advantage*  of  a  oourt  of  equity  b 

Bee  Abbott  on  Shipping,  p.  657,  note;  Brevoor  luch  caMB,  without  anj  of  its  ditadvantagea. 

V.  The   Fair  AmencAO,   1    PAera'a   Adm.   Dec,  If  Ita  proecai  in  peraonam  be  reaorted  to,  U 

M.  ii  in  fact  the  aamo  thing,  except  that  ita  pro- 

But  admitting  a  concurrent  (uriidietion,  It  ia  ccedlnga  are  much  leai  formal,  technical,  and 

obvious  that,  apart  fiom  the  defecta  of  juatice  dilatoiy;  if  neonne  i*  had  to  procees  in  rem, 

which  mu»t  often  be  felt  from  the  inaUutT  of  the  libelant  geta  the  benefit  of   the    lien  and 


Erefenuee  to  which  he  b  entitled  at  law  and 
I  eqnltT;    all   pertona  interested  are  brought 
t  of  the  neceasity  of  brinaing  leparate  auite    directly  before  the  court;  the  property,  if  per- 


there  ere  other  sertoua  inconvenieneea  arlaing   in  equity;    all   pertona  interested  are  brought 
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againat  each  of  the  parties  IntereBted,  and  the  lehable,  may  be  lold,  or  it  may  be  delivered  te 
impossibility  of  settling  the  general  arerage  the  claimant*  on  stipulation;  the  proctes, 
case  by  one  suit,  and  from  the  want  of  power  pleadings,  and  practice  are  diroet,  simple,  and 
in  a  court  of  common  law  to  compel  a  discov-  summary,  the  practice  being,  aa  It  has  been,  to 
ery  and  the  production  of  books,  papers,  etc.  proceed  '^elis  alatis,"  or  under  full  saiL  The 
Twliell  V.  Allen,  fi  Mees.  A  Weleb.  S37.  And  decree  covers  the  whole  anbjeet  matUr,  tod 
that  inconvenience  la  tbe  more  forcibly  felt  In  being  in  rem  Is  conclusive  upon  all  the  partiia 
this  country,  where  different  partial  might  loteMtted,  and  tbe  whole  world, 
elect  different  tribunale,  one  the  common  uw  It  might  not  be  easy  to  Imagine  *  ease  mora 
eourts,  another  the  Court  of  Chancery;  one  fit  and  proper  for  so  much  of  Its  powers,  plead- 
might  prefer  to  sue  in  the  federal,  and  another  inga,  and  proceedingt  aa  aro  pecnuair  to  a  court 
In  the  State  courts,  there  being  no  court  having  of  admiralty,  than  one  of  general  ftverage,  ta- 
and  exercising  a  complete  jurfadictlon  over  tbe  pedally  where  thars  are  many  parties  inter- 
whole  subject  matter.  ested. 

If  relief  is  sought  in  equity,  all  the  parties  Anothor  reason  in  favor  of  tbe  juritdlction  ca 

may  be  joined  and  terved,  if  within  tbe  juris-  this  seora  It  that  of  nntformity   of  deciiioit. 

diction;  but  if  not,  the  abaent  partlet  and  their  The    different    rules,    practices,    and    custont 

property  cannot  h«  bound — and  the  lien  Is  aa  which   prevail  In  relauon  to  general    avetage, 

unavailable  in  equity  at  at  law.     It  was  ex-  the  circumstaneet  which  give  rue  to  It,  and  &» 

itsly  decided  In  Hallett  v.  Boutfleld,  IS  Ves.  mode  of  adjustment,  have  b«en  a  cause  of  muck 

~    187,  that  the  court  would  not,  at  the  in-  confusion  and  embarrassment,  and   have  beet 

Stance  of  a  freighter,  whose  goods  bad   been  greatly  lamentad  by  writers  on  commorcial  asd 

aacrlflcod,  enioin   the   maater   from  delivering  maritime  law. 

the  residue  of  the  cargo  till  the  claim  was  tet-  If  tiie  admiralty  cannot  entertain  jurisdlctioD 

tied  and  paid.  over  this  subject,  It  mnat  be  left  prlncipslly  tor 

The  inconveniences  of  the  common  law  Ju-  tbe  jurisdiction  of  the  State  courta,  and  difTer- 

tlsdiction  over  this  matter  are  forcibly  stated  in  ent  rule*  and  systems  of  law  in  relation  to  it 

Story's   Equity   Jurisprudence,  VoL   L   p.    M2,  must   arise.     The   jurisdiction    of    the   federal 

sec.   4B1,  and   aa  arising  principally  from  the  courts  at  law  and  in  equity,  being  dependent  «e 

•  28»]  inability  'to  bring  all  the  parties  inter-  the   citizenship    of   parties,   cannot    alwtys  m 

ested  before  the  court  in  any  suit  affecting  a  generally  be  Invoked,  and  the  decisions  of  theu 

complete  settlement;    but  tbe  tame  objections  •eourte,  however  highly  respected,  are   [••!! 

anply  to  the  jurisdiction  of  the  Court  of  Equity,  not    eonelualvo    and    binding    upon    the    SUtt 

If  all  the  parties  interested  are  not  within  the  courts 

jurisdiction!  the  wwt  of  power  to  enforce  the  „    ^^  the  other  hand,  the  admiralty  hu  . 

lien  is  as  seriously  felt  there  M  In  a  court  of  ^i  ^tfui  jurisdiction,  tbe  great  advantage,  of 

common  law,  and  the  slow,  tedious,  expensive  .^^  „„^^.  ^n  „„„  i*  »„  k.  .,-i...i„ii,  __ 

proceedinga  of  a  court  of  equity  constitute  very  '^L??*?^  ""  I  **,T       <     n      ";=''""*=''  '^ 

Jormfdabl" objections  to  tte  practical  excrcis^  "^^^JZ.^"    !i*T^f*"^  "!.  T  .w**?" 

of  its  jurisdiction  in  cases  of  this  nature;  and  ""f  *'^''  ^'r"*^  ~"'*^  being  bound  by  the  dt- 

it  is  in  fact  very  seldom  resorted  to.     In  the  "Ji*'*""  «'  '"•  tribunal,  a  uniformity  of  pnnd- 

reports  of  the  United  States  and  State  courts  I  P'e  "i  decUlon  may  be  eaUbllthed  through 

cannot  find  a  case  in  which  a  suit  for  general  ■"  the  States,  the  advantages  of  which  in  a 

average  hat  been  brought  In  equity,  and  in  the  commercial  natlmi,  and   where  tbe   case  it  d 

Engllsb  reports  only  two,  one  abova  referred  daily  occurrence,  can  hardly  be  overatated. 

to  in  18  Vesey,  and  another  In  Shower's  Pari.  Gbarles  Q.  Lorlng, 

Oases,  p.  II.  tl  Onmaal  for   Ubelaot 


